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Agricultural  Mariceting  Scrvic* 

See  also  Packers  and  Stockyards  Administration  -• 

RUL£S 

Lemons  grown  in  California  and  Arizona,  45447 

Milk  marketing  orders: 

Texas  et  aL 
Correction,  45575 
Oranges  (navel)  grown  in  Arizona  and  California,  45446 
Spearmint  oil  produced  in  Far  West,  45448 
PROPOSED  RUL£S 
Milk  marketing  orders: 

Hawaii,  45477 

Upper  Midwest,  Nebraska- Western  Iowa,  and  Iowa 
Correction,  45575 
Spearmint  oil  produced  in  Far  West,  45475 

'  Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 

Health  Inspection  Service;  Food  Safety  and  Inspection 
Service;  Packers  and  Stockyards  Administration;  Rural 
Electiification  Administration 

Animal  aixl  Ptont  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis —  \ 

State  and  area  classiHcations,  45452 
Tuberculosis;  State  and  area  designations,  45451 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  ^4atioIlal  Foiutdation  on  the  Arts  and  Humanities 

Blind  and  Other  Severely  Handicappad,  Committee  for 

Purotiase  from 
See  Committee  for  Purchase  from  the  Blind  and  Other 

Severely  Handicapped. 

Cdmmerce  Department 

See  also  Economic  Development  AdaiiaiatiatioB; 

International  Trade  Administration;  Natioaal  Oceanic 

and  Atmospheric  Administration 
NOTICES  'jf 

Agency  information  collection  actrrities  laider  OMB  review, 
45493,  45494 
(4  documents) 

Committee  for  Parchase  from  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list,  1987: 
Additions  and  deletions,  45506  ' 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Macau,  45504 
Thailand,  45504,  45505 
(2  documents) 
Uruguay, 45505 
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Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45511 
(2  documents) 

Defense  Department 

See  Engineers  Co^s;  Navy  Department 

Economic  Development  Administration  #k 

NOTICES  ^ 

Grants;  availability,  etc.: 
Economic  development  assistance  programs;  buds 
availability.  45738 

Economic  Regulatory  Administration  '' 

NOTICES 

Powerplant  and  industrial  fuel  use;  prohibition  ordets,     ^ 

exemption  requests,  etc.: 
Oxy-Alkali  Cogeneration  Corp.,  45512.  45513  / 

(2  documents) 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 
Postsecondary  educational  improvement  fund — 
Comprehensive  program;  correction,  45575 

Employment  and  Training  Admintetralion 

NOTICES 

Adjustment  assistance:  ^ 

ASARCO,  Inc.,  45562  ^ 
Baker  Packers,  455to-^^ 
Brown  &  Root,  Inc.,  45562 
BWAB,  Inc.,  45562 
Cambridge  Rubber  Co.  et  al.  45563  : 
Chevron,  45563  | 

D  &  I  Fashions,  Inc.,  45564 
Four  Flags  Drilling  Co.,  45564 
Halliburton  Services,  45564 
Mountrail  Development  Corp..  45564, 
Murfin  Drilling  Co.,  45564 
OWS  Inc.,  45564 

RCA  Consumer  Electronics,  45564 
South  Texas  Drilling  &  Exploration  Co.,  45565 
U-Joints,  Inc.,  45565 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

45565 


Energy  Department 

See  also  Economic  Regulatory  Administration;  Energy 
Research  Office;  Federal  Energy  Regulatory 
Commission;  Hearings  and  Appeals  Office,  Energy 
Department 
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NOTices 

Atomic  energy  agreements;  subsequent  arrangements: 
European  Atomic  Energy  Community.  45512 

Energy  Research  Office 

NOTICES 

Meetings: 
Energy  Research  Advisory  Board.  45514  « 

Engineers  Corps  I 

NOTICES 

Environmental  statements;  availability,  etc.:  I 

Agana  Bay  typhoon  and  storm-surge  flood  damage 
reduction  study,  GU.  45512 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;»various  States: 
Alabama.  45469  \ 

North  Carolina,  45468 
PnOPOSED  RULES 
Hazardous  waste: 

Delisting  petitions;  availability  of  justifications,  etc..  45485 
Toxic  substances: 
Comprehensive  assessment  information  rule;  reporting 

and  recordkeeping  requirements,  45486 
Testing  requirements — 
2-Ethylhexanol.  45487 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  45546 
Weekly  receipts,  45546 
Meetings: 
Superfund  Amendments  and  Reauthorization  Act  of  1986 
Title  III;  draft  emissions  inventory  reporting  form, 
etc,  45547 
Pesticide  registration,  cancellation,  etc.:  \ 

ACME  Candle  Co.  et  al.,  45548 
Pesticides;  temporary  tolerances: 
Oxyfluorfen;  correction,  45575 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  45574 
(2  documents) 

Federal  Emergency  Management  Agency  1 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
45549,  45550 
(4  documents) 

Federal  Energy  Regulatory  Commission  | 

NOTICES  I       I 

Electric  rate  and  corporate  regulation  filings: 

Arkansas  Power  &  Light  Co.  et  al.,  45515 
Environmental  statements;  availability,  etc.: 

Stevens  &  Thompson  Paper  Co.,  45516 
Meetings;  Sunshine  Act,  45574 
Natural  gas  certificate  filings: 

Colorado  Interstate  Gas  Co.  et  al..  45517 
Small  power  production  and  cogeneration  facilities: 

^   qualifying  status: 

Decker  Energy  International.  Inc.,  45521 

Hospital  Energy  Corp.,  45521 
Applications:  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  45521 


Northwest  Pipeline  Corp.,  45522  \,, 

Odeco  Oil  &  Gas  Co..  45522  \    ~^- 

ONG  Transmission  Co.  et  al.,  45523 
__    Panhandle  Eastern  Pipe  Line  Co.  ,  45528 
Southern  California  Edison  Co..  45528 
Tenneco  Oil  Co.,  45528 
Tennessee  Gas  Pipeline  Co.,  45530 
TransAmerican  Natural  Gas  Corp..  45530 

Federal  Highway  Administration 

PROPOtXO  RULES 

Engineering  and  traffic  operations: 
Accommodation  of  utilities;  longitudinal  utility  use  of 
freeway  right-of-way.  45479 

Federal  Home  Loan  Bank  Board 

NOTICES 

Receiver  appointments: 
Guaranty  Federal  Bank.  45550 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  45550 
Freight  forwarder  licenses: 

Art  International  Forwarding.  Inc..  et  al.,  45550 
Organization,  functions,  and  authority  delegations: 

Agreements  and  Trade  Monitoring  Bureau,  Director,  45551 
Tariffs,  inactive;  cancellation;  correction.  45550 

Federal  Trade  Commissioi^  ^~--^ 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
45551.  45553 
(2  documents) 

Food  and  Drug  Administration 

NOTICES  \  j 

Animal  drugs,  feeds,  and  related  products: 

Monensin  for  use  in  goats.  45555 
Committees;  establishment,  renewals,  terminations,  etc.: 

Technical  Electronic  Product  Radiation  Safety  Standards 
Committee.  45556 
Food  additive  petitions: 

Bernard  Food  Industries.  Inc.,  45555 

Food  Safety  and  Inspection  Service  ' ' 

RULES 

Meat  and  poultry  inspection: 

Canning;  thermally  processed  products,  45602 
PROPOSED  RULES 
Meat  and  poultry  inspection: 

Official  marks  for  sealing  samples,  45477 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  National  Institutes 

of  Health 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

45554 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 

Cases  filed,  45531 

Decisions  and  orders,  45532-45535,  45543-45545 
(7  documents) 
Remedial  orders: 

Objections  filed,  45537 
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Special  refund  procedures:  implementation.  45537-45541 
(3  documents)  ; 

Interior  Department 

See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 
Income  taxes: 
Bearer  bonds,  etc:  sanctions  on  issuers  and  holders  of 
registration-required  obligations  not  in  registered 
form.  45453 
Unisex  annuity  tables.  45690 
Income  taxes,  etc: 
Debt  obligations;  registration  requirements.  45461 

PROPOSED  RULES 

Income  taxes: 
Debt  obligations;  registration  requirements;  cross 
reference.  45484 

International  Trade  Administration 

NOTICES 

Antidiunping: 
^   Cyanuric  add  and  its  chlorinated  derivatives  from  Taoan, 
^       45495 
Countervailing  duties:  - 

Castor  oil  products  from  Brazil.  45497 
Short  supply  determinations: 
Steel  slabs,  45500 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Soo  Line  Railroad  Co..  45562 

Labor  Department 

See  Employment  and  Training  Adminisfration;  Employment 
Standards  Administration;  Mine  Safety  and  Health      ' 

^      Administration;  Occupational  Safety  and  Health 
Administration 


Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities  imder  OMB  review, 

45559 
Environmental  concern;  designation  of  critical  areas:    \      ' 

White  River  Resource  Area.  CO.  45559  ! 

Oil  and  gas  leasing: 

Coal  lease  holder  not  producing  in  commercial  quantity, 
45559 
Resource  management  plans,  etc: 

Dickinson  District  ND,  45561 
Survey  plat  filings: 

Oregon  and  Washington,  45561 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Metal  and  nonmetallic  mine  safety: 
Ionizing  radiation  standards,  45678  ' 

NOTICES 

Safety  standard  petitions: 
Blue  Diamond  Coal  Co..  45566.  45567 

(3  docimients) 
Hickory  Coal  Co..  45567 

(2  docimients) 
Kanawha  Coal  Co..  45568  ^  j 

SAM  Coal  Co..  45568  -r^ 

Southern  Ohio  Coal  Co.,  45569  [ 


National  Foundation  on  the  Arts  and  Humanities 

NOTICES 
Meetings: 

Arts  in  Education  Advisory  Panel.  45569 
(2  documents) 

Music  Advisory  Panel  45570  '\ 

National  institutes  of  Health 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
National  Arthritis  and  Musculoskeletal  and  Skin  Diseases 
Advisory  Council  et  al..  45556 
Meetings: 

Recombinant  DNA  Advisory  Committee.  45650 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines 
Proposed.  45650 
Superfund  hazardous  waste  worker  health  and  safety 
training  program;  meeting.  45556 

National  Oceanic  and  Atmospheric  Administration 

NOTICES  T  , 

Permits: 
Foreign  fishing,  45500 

Navy  Department  i 

RULES 

Unofficial  use  of  seal,  emblem,  names,  or  initials  of  the 
Marine  Corps.  45467 

Nuclear  Regulatory  Coinmission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

45570 
Environmental  statements;  availability,  etc.: 

Duke  Power  Co..  45570 
Meetings: 

Reactor  Safeguards  Advisory  (!!ommittee.  45571 
Applications,  hearings,  determinations,  etc.: 

Metropolitan  Edison  Co.  et  al..  45572 

Public  Service  Co.  of  Indiana,  Inc..  et  al..  45571.  45572 
(2  documents) 

Occupational  Safety  and  Health  Administration 

RULES 

Health  and  safety  standards: 
Hazardous  waste  operations  and  emergency'response, 
45654 

Pacicers  and  Stockyards  Administration 

NOTICES 

Central  filing  system;  State  certifications: 
Nebraska,  45493 
North  Dakota.  45493 

Personnel  Management  Office 

RULES 

Retirement: 
Civil  Service  Retirement  and  Disability  Fund;  Federal 
claims  collection,  filing  of  debt  claims,  45441         . 
PROPOSED  RULES  .  ' 

Retirement:  ^  '^ 

Law  enforcement  officers  and  firefighters.  45471 

*•• 

Public  Health  Service 

See  Food  and  Drug  Administration;  National  Institutes  df 
Health 
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45441 


Rival  EI«ctrtfication  AdministratkM 

RULES 

Electric  standards  and  specifications: 
Distribution  line  construction.  45450 

Securities  and  Exchange  CommisskMi 

RUL£S 

Securities  and  investment  companies: 
Proxy  rules 
Correction.  45576 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Missouri.  45571S 


State  Justice  Institute  j 

NOTICES  ' 

Program  priorities,  conditions  and  limitations  on  awards. 

and  application  and  review  procedures;  policy 

q^tement  availability,  45573 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department  > 

See  Federal  Highway  Administration 

Treasury  Department  \ 

See  Internal  Revenue  Service  i 


Separate  Parts  In  This  Issue  j 

! 

Part  11  1 

department  of  Agriculture.  Food  Safety  and  faispection 
Service.  45602 

Part  III 

Department  of  Health  and  Human  Services,  National 
Institutes  of  Health.  45650 

Part  IV 

Department  of  Labor.  Occupational  Safety  and  Health 
Administration.  45654 

PartV 

Department  of  Labor,  Mine  Safety  and  Health 
Administration.  45678 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appltcabilrty  and  legal  effect  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulatioos,  which  Is 
put>lished  under  50  titles  pursuant  to  44 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  831 

Procedures  To  Offset  Debts  Due  the 
United  States  From  Benefits  Payable 
to  a  Debtor  From  the  Civil  Service 
Retirement  and  DIsalMlity 

agency:  Office  of  Personnel 

Management. 

ACnoN:  Final  regulations. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  describing  procedures  to 
offset  debts  due  the  United  States  from 
benefits  payable  to  a  debtor  from  the 
Civil  Service  Retirement  and  Disability 
Fund  (Fund).  These  regulations  are 
necessary,  in  part,  because  of 
amendments  in  the  Debt  Collection  Act 
of  1982  (Pub.  L  97-365.  enacted  October 
25. 1982)  and  the  revised  Federal  Claims 
Collection  Standards  ^CCS)  published 
jointly  by  the  Generar  Accounting  Office 
and  the  Department  of  Justice  (4  CFR 
101.1  et  seq.,  49  FR  8889,  dated  March  9. 
1984). 

EFFECTIVE  DATE:  January  20. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Rochester.  (202)  632-1265. 
SUPPLEMENTARY  INFORMATION:  On 

January  4, 1985.  we  published  (50  FR 
473)  proposed  amendments  to  our 
interim  regulations  (August  25, 1981.  46 
FR  42835)  for  offsetting  other  Federal 
agencies'  debts  from  the  Fund. 
Interested  parties  were  given  imtil 
March  5, 1985.  to  submit  comments. 
We  received  comments  from  five 
Federal  agencies  and  two  labor 
organizations.  The  following 
summarizes  the  comments,  suggestions, 
and  actions  taken. 

1.  Section  831.1803— Definitions 

a.  The  definition  of  "debt"  includes 
examples  of  items  included  in  the  scope 
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of  the  term.  One  commenter  suggested 
that  we  expand  the  list  to  include 
advanced  sick  or  annual  leave,  travel 
advances,  equipment  not  returned  to  the 
agency  upon  separation,  and  repayment 
of  moving  expenses  if  an  employee 
doesn't  stay  with  the  agency  for  1  year. 
We  did  not  adopt  the  suggestion.  "The 
list  is  not  intended  to  be  exhaustive; 
and.  we  do  not  want  to  give  the 
impression  that  we  will  reject  a  claim 
when  the  source  of  the  debt  is  not 
specifically  named.  The  controlling 
phrase  in  Uie  definition  is  "an  amount 
owed  to  the  United  States."  A  debt 
owed  to  the  United  States  will  be 
collected,  if  possible,  regardless  of  its 
source. 

b.  The  definition  of  "agency"  is 
revised  to  be  consistent  with  the 
definition  of  "agency"  in  5  CFR  550.1104. 

2.  Section  831.1804— CondiUons  for 
requesting  an  offset 

Paragraph  (a)  of  this  section  formerly 
required  that  an  agency's  debt  claim 
total  at  least  $100  (unlass  it  accrues 
because  of  an  individiral's  failure  to  pay 
health  benefits  premitmis  while  he  or 
she  is  in  nonpay  status  or  while  his  or 
her  salary  is  not  sufficient  to  cover 
premiums)  before  we  would  make  an 
offset  from  the  Fund.  A  commenter 
suggested  that  we  reduce  the  minimum 
to  $50.  After  further  consideration,  we 
eliminated  the  $100  minimum.  A  debt 
claim  will  not  be  rejected  because  of  the 
amount. 

3.  Section  831.1805— Creditor  agency 
processing  for  non- fraud  claims 

a.  Section  831.1805(b)(2)  describes 
procedures  for  submitting  a  nonfraud 
claim  that  has  been  partially  collected 
under  the  salary  offset  procedures  in  5 
U.S.C.  5514.  One  commenter  requested 
that  we  specifically  identify  the  "debt 
claim"  mentioned  in  paragraph  (b)(2)(ii). 
We  amended  the  paragraph  to  show 
that  Standard  Form  2805  (Request  ioT 
Recovery  of  Debt  Due  the  United  States) 
must  be  used. 

b.  Section  831.1805(b)(3)  describes  the 
normal  procedures  agencies  must  use  to 
submit  a  debt  claim,  unless  the  claim  is 
based  on  a  court's  judgment  for  a 
specified  amount,  was  partially 
collected  under  section  5514,  or  is 
excepted  from  normal  procedures  by  5 
CFR  831.1805(b)(4). 

Another  commenter  noticed  that  the 
supplementary  information  says  a  claim 


can  be  filed  even  if  the  debtor  does  not 
respond  to  the  notice  that  an  offset  will 
be  made  and  suggested  that  this 
information  be  included  in  the 
regulatory  text  We  agree.  The 
information  is  now  included  at 
paragraph  (b)(3)(ii). 

c.  Section  831.1805(b)(34)  lisU  debt 
claims  that  are  excepted  fit)m  the 
procedures  described  in  §831.1805 
(b)(3).  A  commenter  suggested  that 
collections  to  which  the  debtor  has 
consented  in  writing  should  be 
exempted  from  the  procedures 
described  in  paragraph  (b)(3)  by 
including  them  in  paragraph  (b)(4). 

We  caimot  agree  with  this  suggestion. 
.  In  our  opinion,  to  have  a  valid  consent, 
the  creditor  agency  must  inform  the 
debtor  of  the  intended  action  to  offset 
his  or  her  retirement  and  describe  any 
available  rights.  Once  informed,  the 
debtor's  election  to  waive  these  rights 
constitutes  "consent."  Therefore,  the 
requirements  described  in 
5831.1805(b)(3)  (i.e..  that  the  agency 
notify  the  debtor  of  the  intended 
collection  and  submit  an  SF  2805  with 
the  necessary  certifications)  still  apply, 
but  there  is  less  information  to  be 
certified  if  the  agency  submits  the 
debtor's  signed  consent 

d.  Proposed  paragraph  (b)(5)       « 
concerning  the  notice  of  debt  is 
renumbered  as  paragraph  (b)(6)  and  a 
new  paragraph  (b)(5)  is  inserted  to  cover 
general  certification  requirements  for  all 
debt  claims  against  the  Fund  that  have 
not  been  given  special  treatment  under 
!831.1805(b)(4).  One  commenter  noted 
that  sdme  of  the  items  required  by  our 
regulations  are  not  required  by  the 
FCCS  at  4  CFR  102.4(b).  The  commenter 
suggested  that  an  agency  should  only 
certify  that  all  procedures  have  been 
followed. 

This  suggestion  was  not  adopted  for 
several  reasons.  First  Sl02.4(b)  does  not 
prohibit  a  request  for  certification  of 
additional  items.  Second,  we  believe  the 
additional  information  is  required  as  a 
result  of  the  class  action  suit  involving 
our  collection  of  debts  for  other  Federal 
agencies  [Rhinehart  v.  Seneca,  et  aJ.,  CA 
No.  78-2472.  (D.D.C.)).  In  1981.  we 
resolved  one  of  the  plaintiff's 
concerns — that  agency  certifications  of 
completed  notice  and  due  process 
procedures  were  sometimes 
^accurate — by  establishing  a  procedure 
for  verifying  that  notice  and  due  process 
had  been  provided. 
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The  original  verification  procedure 
involved  asking  the  debtor  if  the 
certification  was  correct.  If  the  debtor 
said  no.  we  then  asked  the  creditor 
agency  to  review  its  records,  see  that 
the  required  due  process  was  indeed 
given  and  recertify  the  claim.  This 
process  created  a  substantial 
correspondence  workload  and  delayed 
payment  to  the  creditor  agency  until  we 
received  the  requested  information  or 
the  time  period  allotted  to  submit  the 
information  expired. 

We  believe  the  information  now 
required  by  §  831.1805(b)(5)(vii)  verifies 
the  agency's  certification  and  eliminates 
the  need  to  ask  the  debtor  for 
information.  The  result  will  be  a  reduced 
correspondence  workload  and  prompter 
payments  to  creditor  agencies. 

Because  we  will  provide  a  temporary 
form  until  we  can  revise  Standard  Form 
2805.  the  creditor  agency  will  merely 
have  to  check  one  or  more  boxes  and 
insert  a  date(s)  or  attach  a  copy  of  the 
debtor's  consent  or  acknowledgment. 
We  think  the  end  result  is  well  worth 
the  minimal  increased  effort  reqi^ired 
froim  the  creditor  agency. 

e.  Another  one  of  the  general 
certification  requirements  calledTor 
creditor  agency  certification  of  the 
number,  amount,  and  commencing  date 
of  the  installment  deductions,  and  a 
statement  as  to  whether  additional 
interest  accrues.  One  commenter  felt 
that  the  creditor  agency  would  not  be  In 
a  position  to  know  the  installment 
information  required.  The  commenter 
suggested  that  this  requirement  be 
deleted. 

We  adopted  this  suggestion  in  part. 
The  requirement  to  specify  the  nun*er 
and  commencing  date  of  the 
installments  has  been  eliminated. 
However,  the  amount  or  percentage  of 
the  monthly  installments  must  be 
provided  by  the  creditor  agency  for  all 
installment  collections.  We  believe  the 
responsibility  for  establishing  and 
notifying  the  debtor  of  the  amount  of  the 
proposed  deduction  and  considering  any 
claims  of  financial  hardship  it  causes 
belong  to  the  creditor  agency.  The 
appropriate  place  to  suggest  the  amount 
of  the  intended  deduction  seems  to  be  in 
the  creditor  agency's  notice  of  intention 
to  make  the  administrative  offset.  If  the 
deduction  will  strain  the  debtor's 
finances,  he  or  she  may  then  advise  the    • 
creditor  jgency  and  provide  the 
necessary  documentation  to  establish  a 
more  satisfactory  deduction  before  the 
agency  sends  us  the  request  to 
commence  recovery  action. 

f.  Section  831.1805(c)  describes  the 
time  limits  for  submitting  records  and 
debt  claim*  or  notices.  This  provision  is 
the  same  as  it  was  in  the  proposal  A 


commenter  suggested  that  OPM  increase 
the  60-day  time  limit  in  paragraph  {c)(2) 
to  90  days  to  allow  agencies  sufficient 
time  to  perform  leave  audits  and 
complete  closing  actions. 

We  did  not  adopt  this  suggestion 
because  we  have  already  increased  the 
time  limit  to  60  days.  We  do  not  feel  that 
we  can  justify  routinely  holding  the 
former  employee's  funds  for  additional 
30  days. 

4.  Section  831.1806— OPM  processing 

a.  SecUon  831.1806(b)(2]  describes 
OPM  procedures  for  processing  a  debt 
claim  when  the  debtor  has  not  applied 
for  refund.  A  commenter  suggested  that 
we  establish  procedures  for  updating  a 
debt  claim  we  have  been  holding  for 
future  recovery.  We  are  adding  a  new 
paragraph  (b)(3)  describing  such 
procedures. 

b.  Section  831.1806(d)  states  the 
procedures  for  processing  complete  debt 
claims  against  annuities.  A  commenter 
was  concerned  that  the  provision  for 
beginning  annuity  offset  in  the  next 
available  annuity  payment  would  not 
give  an  annuitant  enough  time  to  show 
that,  because  of  changed  financial 
circumstances,  the  offset  would  result  in 
undue  hardship,  or  to  offer  a 
satisfactory  repayment  plan  as  an 
alternative  to  offset 

When  an  application  comes  in  more 
than  1  year  after  OPM  receives  the 
creditor  agency's  claim,  we  have  added 
9  831.1806(d)(2)(ii)  allowing  creditor 
agencies  time  to  allow  the  debtor  an 
opportunity  to  show  changed  financial 
circumstances  or  to  offer  an  alternative 
repayment  plan  (see  4  CFR  102.3(c)).  The 
agency  may  then  give  us  revised 
instructions,  if  necessary,  before  we 
begin  processing  the  claim. 

5.  Section  831.1807— Limitations  on 
withholdings 

Section  831.1807  proposed  to  limit  the 
amount  of  the  monthly  deduction 
creditor  agencies  could  deduct  from  an 
annuitant's  benefits  unless  he  or  she 
consented  to  a  larger  deduction. 

a.  One  commenter  noted  that  the 
statutory  15  and  25  percent  limitations 
on  salary  and  judgment  offsets, 
respectively,  do  not  specifically  apply  to 
collections  from  civil  service  annuity. 
Further,  in  some  inst^ces,  such  a 
limitation  will  hinder  collection  of  large 
debts  when  interest  is  being  charged. 

After  further  consideration,  we  have 
increased  the  amount  of  annuity  that 
creditor  agencies  may  deduct  without 
the  debtor's  consent  to  a  maximum  of  50 
percent  of  net  annuity.  However,  there 
» is  no  limitation  on  the  deduction  if  the 
debt  is  basad  upon  a  civil  judgment 
determining  that  •  debt  is  due  the 


United  States  and  a  higher  percentage  of 
annuity  is  necessary  to  recover  the 
amount  of  the  judgment  within  3  years. 

b.  Another  commenter  asked  us  to 
include  provisions  for  offsets  authorized 
by  specific  laws  such  as  the  Internal 
Revenue  Code  and  the  Social  Senuity 
Act 

We  did  not  adopt  this  suggestion.  The 
offsets  we  make  under  the  Internal 
Revenue  Code  and  the  Social  Security 
Act  are  specifically  addressed  in 
i  831.1805(b)(4).  For  the  most  part,  we 
handle  such  collections  by  procedures 
speciilcally  designed  for  the  type  of 
claim  involved. 

c  A  third  commenter  asked  us  to 
include  provisions  for  offsetting  debts 
arising  fi-om  travel,  transportation,  and 
training.  Because  there  are  special 
provisions  for  collecting  these  debts 
from  pay  (5  U.S.C.  4108,  5705,  5723,  etc.), 
the  conunenter  believes  that  special 
provisions  should  also  be  made  for 
collecting  these  debts  from  the  Fund. 

We  do  not  agree  that  special 
provisions  are  necessary  to  collect  such 
debts  from  the  Fund.  In  our  regulations, 
special  procedures  are  provided  when  a 
type  of  debt  will  be  processed 
differently  from  normal  procedures. 
Because  none  of  the  specific  offset 
statutes  the  commenter  mentioned 
contain  procedures  for  making  the 
collection,  agencies  must  use  the  due 
process  procedures  in  the  FCCS  (4  CFR 
101.4).  The  majority  of  debts  addressed 
by  these  final  regulations  will  also  be 
processed  under  the  due  process 
procedures  in  the  FCCS;  therefore,  a 
special  processing  procedure  is  not 
necessary. 

&  Section  831.1808— Special  processing 

for  fraud  claims 

Section  831.1806  describes  special 
procedures  for  processing  debts  that 
involve  possible  fraud.  One  commenter 
asked  whether  we  wanted  agencies  to 
send  all  potential  fraud  claims  to  the 
Department  of  Justice  (Justice) 
regardless  of  the  amount. 

Agencies  must  continue  to  refer 
claims  to  Justice  as  provided  in  guidance 
published  by  the  G«ieral  Accounting 
O^ice  and  Justice.  We  have  revised 
paragraph  (a)  slightly  so  it  is  clear  that 
our  procedures  apply  once  an  agency 
has  decided  that  a  claim  must  be 
referred  to  Justice  for  consideration  aa  • 
fraud  claim. 

7.  General  editorial  changes 

In  addition  to  the  changes  described 
above,  we  made  general  editorial 
changes  throughout  the  regulatoiy  text 
to  darify  and  strengthen  tts  contents. 


E.0. 12281,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  concern  administrative 
practices  that  will  affect  only  the 
Federal  Government. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedures.  Claims,  Disability  benefits. 
Firefighters,  Government  employees, 
Law  enforcement  officers.  Pensions, 
Rejtirement. 

U.^.  Office  of  PeraonneJ  Management 

ColHtanoa  Honv, 

Diwctor. 

Accordingly.  OPM  is  revising  Subpart 
R  of  Part  831  of  Title  5  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  831-lirnREMENT 


Subpart  R—Aganey  Raqaacls  to  OPW  tar 
Racovery  of  a  DaM  from  ttis  CtvN  Sarvie* 
RaMraiiiaiH  and  DIaabMy  Fund 

831. 1801  Purpose. 

831.1802  Scope. 

831.1803  Dennitions. 

831. 1804  Conditiaaa  Cor  requestfa^  «) 
offset 

831. 1805  Creditor  agency  proceasing  for 
non-fraud  claims. 

831. 1806  OPM  processing  for  non-fraud 
claims. 

831. 1807  faistalbnent  withholdings. 

831. 1808  Special  processing  for  fraud 
claims. 

Authority:  5  U.'S.C.  8347. 

Subpart  R— Agency  RequMts  to  OPM 
for  Recovery  of  a  Detot  from  the  Ctvfl 
Service  Retirement  and  DIsabllity  Fund 

§S31.1801    Purpose. 

This  subpart  prescribes  the 
procedures  to  be  followed  by  a  Federal 
agency  when  it  requests  the  Office  of 
Personnel  Management  (OPM)  to 
recover  a  debt  owed  to  the  United 
States  by  administrative  offset  against 
money  due  and  payable  to  the  debtor 
from  the  Civil  Service  Retirement  and 
Disability  Fund  (the  Fund).  This  subpart 
also  prescribes  the  procedures  that  OPM 
must  follow  to  make  these 
administrative  offsets. 

S  831.1102    Scope. 

This  subpart  applies  to  agencies, 
employees,  and  Members,  as  defined  by 
S  831.1803. 


§831.1803    DafMtiona. 

For  purposes  of  this  subpart,  terms  are 
defined  as  follows — 

"Act"  means  the  Federal  Claims 
Collection  Act  of  1966  as  amended  by 
the  Debt  Collection  Act  of  1982  and 
implemented  by  4  CFR  101.1  et  seq..  the 
Federal  Claims  Collection  Standards 
(FCCS). 

"Administrative  offset"  means 
withholding  money  payable  from  the 
Fund  to  satisfy  a  debt  to  the  United 
States  under  31  U.S.C.  3716. 

"Agency"  means  (a)  an  Executive 
agency  as  defined  in  section  105  of  title 
5.  United  States  Code,  including  die  U.S. 
Postal  Service  and  the  U.S.  Postal  Rate 
Commissioiu  (b)  a  military  department 
as  defined  in  section  102  of  title  5, 
United  States  Code:  (c)  an  agency  or 
court  in  the  judicial  branch,  including  a 
court  as  defined  in  section  610  of  title  28, 
United  States  Code,  the  District  Court 
for  the  Northern  Mariana  Islands,  and 
the  Judicial  Panel  on  Multidistrict 
Litigation:  (d)  an  agency  of  the 
legislative  branch,  including  the  U.S. 
Senate  and  the  U.S.  House  of 
Representatives;  and  (e)  other 
independent  establishments  that  are 
entities  of  the  Federal  Government 

"Annuitant"  has  the  same  mpaning  as 
in  section  6331(9}  of  title  5,  United  States 
Code. 

"Annuity"  means  the  monthly  benefit 
payable  to  an  annuitant  or  survivor 
annuitant 

"Compromise"  has  the  same  meaning 
as  in  4  CFR  Part  103. 

"Consent"  means  the  debtor  has 
agreed  in  writing  to  administrative 
offset  after  receiving  notice  of  all  rights 
under  31  U.S.C.  3716  and  this  subpart 

"Creditor  agency"  means  the  agency 
to  which  the  debt  is  owed. 

"Debt"  means  an  amount  owed  to  the 
United  States  on  account  of  loans 
insured  or  guaranteed  by  the  United 
States,  and  other  amounts  due  the 
United  States  from  fees,  duties,  leases, 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments,  fines, 
penalties,  damages,  interests,  taxes, 
forfeitures,  eta 

"Debt  claim"  means  an  agency       ^ 
request  for  recovery  of  a  debt  in  a  form 
approved  by  OPM. 

"Debtor"  means  a  person  who  owes  a 
debt  including  an  employee,  former 
employee.  Member,  former  Member,  or 
the  survivor  of  one  of  these  individuals. 

"EmpLyee"  has  the  same  meaning  as 
in  section  8331(1}  of  title  5.  United  States 
Code,  and  includes  reemployed 
annuitants  and  employees  of  the  U.S. 
Postal  Service. 

"Fra^i  claim"  means  any  debt 
designated  by  tlie  Attorney  General  (or 
designee)  as  involving  an  indication  of 


fraud,  the  presentation  of  a  false  claim, 
or  misrepresentation  on  the  part  of  the 
debtor  or  any  other  party  having  an 
interest  in  the  claim. 

"Tund"  means  the  Civil  Service 
Retirement  and  Disability  Fund 
established  under  5  U.S.C.  8348. 

"Lump-sum  credit"  has  the  same 
meaning  as  in  section  8331(8]  of  title  5, 
United  States  Code. 

"Member"  has  the  same  meaning  as  in 
section  8331(2)  of  title  5.  United  States 
Code. 

"Net  annuity"  means  annuity  affer 
excluding  amounts  requried  by  law  to 
be  deducted.  For  example.  Federal 
income  tax  is  excluded  up  to  the 
maximum  amount  that  the  individual  is 
entiUed  to  for  all  dependents.  Other 
examples  of  exclusions  are  group  health 
insurance  premiiuns  (including  amounts 
deducted  for  Medicare)  and  group  life 
insurance  premiums. 

"Paying  agency"  means  the  agency 
that  employs  the  debtor  and  authorizes 
the  disbursement  of  his  or  her  current 
pay  account. 

"Refund"  means  the  payment  pf  a 
lump-sum  credit  to  an  individusa  who 
meets  all  requirements  for  payment  and\ 
files  application  for  it 

§  831.1804    Conditions  for  requesting  an 
offset 

An  agency  may  request  that  money 
payable  from  the  Fund  be  offset  to 
recover  any  valid  debt  due  the  United 
States  when  all  of  the  following 
conditions  are  met 

(a)  'The  debtor  failed  to  pay  all  of  the 
debt  on  demand,  or  the  creditor  agency 
has  collected  as  much  as  possible  from 
payments  due  the  debtor  from  the 
paying  agency;  and 

(b)  The  creditor  agency  sends  a  debt 
claim  to  OPM  (under  S  831.1805(b)  (1), 
(2).  (3).  or  (4).  as  appropriate)  aher  doing 
one  of  the  following:   . 

(1)  Obtaining  a  court  judgment  for  the 
amount  of  the  debt; 

(2)  Following  the  procedures  required 
by  31  U5.C.  3716  and  4  CFR  102.4; 

(3)  Following  the  procedures  required 
by  5  U.S.C.  5514  and  §  550.1107  of  this 
title;  or 

(4)  Following  the  procedures  agreed 
upon  by  the  creditor  agency  and  OPM.  if 
it  is  excepted  by  5  ■831.1805(b)(4)  from 
the  completion  of  procedures  prescribed 
by  \  831.1805(b)(3). 

§631.1805    Creditor  agency  processins  for 
non-fraud  ctahna. 

(a)  Where  to  submit  the  debt  claim, 
judgment  or  notice  of  debt — (1)  Creditor 
agencies  that  are  not  the  debtor's 
paying  agency,  (i)  If  the  creditor  agency 
knows  that  the  debtor  ia  employed  by 
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the  Federal  Government,  it  should  send 
the  debt  claim  to  the  debtor's  paying 
agency  for  collection. 

(ii)  If  some  of  the  debt  is  unpaid  after 
the  debtor  separates  from  the  paying 
agency,  the  creditor  agency  should  send 
the  debt  claim  to  OPM  as  described  in 
paragraph  (b)  of  this  section. 

(2)  Creditor  agencies  that  are  the 
debtor's  paying  agency.  Ordinarily, 
debts  owed  the  paying  agency  should  be 
offset  under  31  U.S.C.  3716  from  any 
flnal  payments  (salary,  accrued  annual 
leave,  etc.)  due  the  debtor.  If  a  balance 
is  due  after  offsetting  the  final  payments 
or  the  debt  is  discovered  after  the 
debtor  has  been  paid,  the  paying  agency 
may  send  the  debt  claim  to  OPM  as 
described  in  paragraph  (b)  of  this 
section. 

(b)  Procedures  for  submitting  a  debt 
claim,  judgment  or  notice  of  debt  to 
OPI\4—{\]  Debt  claims  for  which  the 
agency  has  a  court  judgment.  If  the 
creditor  agency  has  a  court  judgment 
against  the  debtor  specifying  the  amount 
of  the  debt  to  be  recovered,  the  agency 
should  send  the  debt  claim  and  two 
certified  copies  of  the  judgment  to  OPM 

(2)  Debt  claims  previously  processed 
under  5  U.S.C.  5514.  If  the  creditor 
agency  previously  processed  the  debt 
claim  under  section  5514,  it  should — 

(i)  Notify  the  debtor  that  the  claim  is 
being  sent  to  OPM  to  complete 
collection  from  the  Fund;  and 

(ii)  Send  the  debt  claim'  (on  SF  2805)  to 
OPM  with  two  copies  df  the  paying 
agency's  certification  of  the  amount 
collected  and  one  copy  of  the  notice  to 
the  debtor  that  the  claim  was  sent  to 
OPM.  ; 

(3)  Debt  claims  not  processed  under  5 
U.S.C.  5514,  reduced  to  court  judgment, 
or  excepted  by  paragraph  (b)(4)  of  this 
section.  (!)  If  the  debt  claim  wai  not 
processed  under  S  5514,  reduced  to  court 
judgment  or  excepted  by  paragraph 
(b)(4)  of  this  section,  the  creditor  agency 
must — 

(A)  Comply  with  the  procedures 
required  by  4  CFR  102.4— issuing  written 
notice  to  the  debtor  of  the  nature  and 
amount  of  the  debt,  the  agency's 
intention  to  collect  by  offset,  the 
opportunity  to  inspect  and  copy  agency 
records  pertaining  to  the  debt,  the 
opportunity  ^o  obtain  review  within  the 
agency  of  the  determination  of 
indebtedness,  and  the  opportunity  to 
enter  into  a  written  agreement  with  the 
agency  to  repay  the  debt;  and 

(B)  Comple^p  the  appropriate  debt 
claim 

(ii)  If  the  debtor  does  not  respond  to 
the  creditor  agency's  notice  within  the 
allotted  time  and  there  is  no  reason  to 
believe  that  he  or  she  did  not  receive  the 
notice,  the  creditor  agency  may  submit 


the  debt  claim  to  OPM  after  certifying 
that  notice  was  issued  and  the  debtor 
failed  to  reply. 

(iii)  If  the  debtor  responds  to  the 
notice  by  requesting  a  review  (or 
hearing  if  one  is  available),  the  review 
(or  hearing)  must  be  completed  before 
the  creditor  agency  submits  the  debt 
claim. 

(iv)  If  the  debtor  receives  the  notice 
and  responds  by  consenting  to  the 
collection,  the  creditor  agency  must 
send  a  copy  of  the  debtor's  consent 
along  with  the  debt  claim. 

(4)  Debt  claims  excepted  from 
procedures  described  in  paragraph 
(b)(3)  of  this  section.  Creditor  agencies 
follow  specific  procedures  approved  by 
OPM,  rather  than  those  described  in 
paragraph  (b)(3)  of  this  section,  for  the 
collection  of —  I 

(i)  Debts  due  because  of  the  ^ 

individual's  failure  to  pay  health 
benefits  premiums  while  he  or  she  was 
in  nonpay  status  or  while  his  or  her 
salary  was  not  sufficient  to  cover  the 
cost  of  premiums; 

(ii)  Unpaid  Federal  taxes  to  be 
collected  by  Internal  Revenue  Service 
levy: 

(iii)  Premiums  due  because  of  the 
annuitant's  election  of  Part  B,  Medicare 
coverage  (retroactive  collection  limited 
to  6  months  of  premiums);  or 

(iv)  Overpaid  military  retired  pay  an 
annuitant  elects  in  writing  to  have 
withheld  from  his  or  her  annuity. 

(5)  General  certification  requirements 
for  debt  claims.  Creditor  agencies 
submitting  debt  claims  must  certify — 

(i)  That  the  debt  is  owed  to  th^  United 
States; 

(ii)  The  amount  and  reason  for  the 
debt  and  whether  additional  interest 
accrues: 

(iii)  The  date  the  Government's  right 
to  collect  the  debt  first  accrued; 

(iv)  The  agency  has  complied  with  the 
applicable  statutes,  regulations,  and 
OPM  procedures; 

(v)  That  if  a  competent  administrative 
or  judicial  authority  issues  an  order 
directing  OPM  to  pay  a  debtor  an 
amount  previously  paid  to  the  agency 
(regardless  of  the  reasons  behind  the 
order),  the  agency  will  reimburse  OPM 
or  pay  the  debtor  directly  within  15  days 
of  the  date  of  the  order  (NOTE:  OPM 
may,  at  its  discretion,  decline  to  collect 
other  debt  claims  sent  by  an  agency  that 
does  not  abide  by  this  certification.): 

(vi)  If  the  collection  will  be  in 
installments,  the  amount  or  percentage 
of  net  annuity  in  each  installment;  and. 

(vii)  If  the  debtor  does  not  (in  writing) 
consent  to  the  offset,  or  does  not  (in 
writing)  acknowledge  receipt  of  the 
required  notices  and  procedures,  or  the 
creditor  agency  does  not  document  a 


judgment  offset  or  a  previous  salary 
offset,  the  action(9)  taken  to  comply 
with  4  CFR  102.3,  including  any  required 
hearing  or  review,  and  the  date(s)  the 
action(s)  was  taken. 

(6)  Notice  of  debt.  When  a  creditor 
agency  cannot  send  a  complete  debt 
claim,  it  should  notify  OPM  of  the 
existence  of  the  debt  so  the  lump-sum 
will  not  be  paid  before  the  debt  claim 
arrives. 

(i)  The  notice  to  OPM  must  include  a 
statement  that  the  debt  is  owed  to  the 
United  States,  the  date  the  debt  first 
accrued,  and  the  basis  for  and  amount 
of  the  debt  if  known.  If  the  amount  of 
the  debt  is  not  known,  the  agency  must 
establish  the  amount  and  notify  OPM  in 
writing  as  soon  as  possible  after 
submitting  the  notice. 

(ii)  The  creditor  agency  may  either 
notify  OPM  by  making  a  notation  in 
column  8  [Remarks]  under  "Fiscal 
Record"  on  the  Standard  Form  2806 
(Individual  Retirement  Record),  if  the  SF 
2806  is  in  its  possession,  or  if  not,  by 
submitting  a  separate  document 
identifying  the  debtor  by  name,  giving 
his  or  her  date  of  birth,  social  security 
number,  and  date  of  separation,  if 
known. 

(c)  Time  limits  for  sending  records 
and  debt  claims  to  OPM— (1)  Time 
limits  for  submitting  debt  claims.  Unless 
there  is  an  application  for  refund 
pending,  there  is  no  sp>ecific  time  for 
submitting  a  debt  claim  or  notice  of  debt 
to  OPM.  Generally,  however,  agencies 
must  file  a  debt  claim  before  the  statute 
of  limitations  expires  (4  CFR  102.4(c))  or 
before  a  refund  is  paid.  Time  limits  are 
imposed  (see  §831.1806(a))  when  the 
debtor  is  eligible  for  a  refiind  and  OPM 
receives  his  or  her  application 
requesting  payment.  In  the  latter 
situation,  creditor  agencies  must  file  a 
complete  debt  claim  within  120  days  (or 
180  days  if  the  agency  requests  an 
extension  of  time  before  the  refund  is 
paid)  of  the  date  OPM  requests  a 
complete  debt  claim. 

(2)  Time  limit  for  submitting 
retirement  records  to  OPM.  A  paying 
agency  must  send  an  individual's  SF 
2806  to  OPM  no  later  than  60  days  after 
the  separation,  termination,  or  entrance 
on  duty  in  a  position  in  which  the 
employee  is  not  covered  by  the  Civil 
Service  Retirement  System.  {  831.1806 
OPM  processing  for  non-fraud  claims, 

(a)  Refunds — incomplete  debt  claims. 
(1)  If  a  creditor  agency  sends  OPM  a 
notice  of  debt  or  an  incomplete  debt  % 

claim  against  a  refund  OPM  is 
processing  for  payment,  OPM  will 
withhold  the  amount  of  the  debt  but  will 
not  make  any  payment  to  the  creditor 
agency.  OF^  wiU  notify  the  creditor 
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agency  that  the  procedures  in  this 
subpart  and  4  CFR  102.4  must  be 
completed;  and  a  debt  claim  must  be 
completed  and  returned  to  OPM  within 
120  days  of  the  date  of  OPM's  notice  to 
the  creditor  ageiKy.  Upon  reqiiest.  OPM 
will  grant  the  creditor  agency  one 
extension  of  up  to  60  days  if  the  request 
for  extension  is  received  before  the 
\    lump-sum  payment  has  been  made.  The 
extension  will  commence  on  the  day 
after  the  12D-day  period  expires  so  that 
the  total  time  OPM  holds  payment  of  the 
refund  will  not  exceed  180  days. 

(2)  During  the  period  allotted  the  ^ 
creditor  agency  for  sending  OPM  a 
complete  debt  claim,  OPM  vrill  handle 
the  debtor's  application  for  refund  under 
section  8342(a)  of  title  5.  United  States 
Code,  in  one  of  two  ways: 

(i)  If  the  amount  of  the  debt  is  knowA, 
OPM  will  notify  the  debtor  of  the  debt 
claim  against  his  or  her  lump-scun  credit, 
withhold  the  amount  of  the  debt,  and 
pay  the  balance  to  the  debtor,  if  any, 

(ii)  If  the  amount  of  the  debt  is  not 
known,  OPM  will  not  pay  any  amount  to 
the  debtor  until  the  creditor  agency 
certifies  the  amount  of  the  debt,  submits 
a  complete  debt  claim,  or  the  time  limit 
for  submission  of  the  debt  claim  expires, 
whichever  comes  first 

(b)  Refunds — complete  debt  claims — 
(1)  //  OPM  receives  an  application  from 
the  debtor  prior  to  or  at  the  same  time 
as  the  agency's  debt  claim,  (i)  If  a 
refund  has  been  paid,  we  will  notify  the 
creditor  agency  there  are  no  fimds 
available  for  offset  Except  in  the  case  of 
debts  due  because  of  the  employee's 
failure  to  pay  health  benefits  premiums 
while  he  or  she  is  in  nonpay  statos  or 

while  his  or  her  salary  was  not  sufficient 

to  cover  the  cost  of  premiums,  creditor 
agencies  should  refer  to  the  instructions 
in  the  FCCS  for  other  measures  to 
recover  the  outstanding  debt;  however, 
OPM  will  retain  the  SF  2805  on  file  in 
the  event  the  debtor  is  once  again 
employed  in  a  position  subject  to 
retirement  deductions. 

(ii)  If  a  refund  is  payable,  and  the 
creditor  agency  submits  a  complete  debt 
claim  in  accordance  with  §  831.1805(b) 
(1),  (2).  (3).  or  (4).  the  debt  will  be 
collected  from  the  refund  and  any 
balance  paid  to  the  debtor.  OPM  will 
send  the  debtor  a  copy  of  the  debt  claim, 
judgment,  consent  or  other  docimient 
and  notify  him  or  her  that  the  creditor 
agency  was  paid. 

(2)  //  OPM  has  not  received  an 
application  from  the  debtor  when  the 
agency's  debt  claim  is  received.  If  a 
debtor  has  not  filed  application  for  a 
refund,  OPM  will  retain  the  debt  claim 
for  future  recovery.  OPM  will  make  the 
collection  whenever  an  application  is 
received,  provided  the  creditor  agency 


initiated  the  administrative  offset  before 
the  statute  of  limitations  expired.  (See  4 
CFR  102.3(b)(3)  and  102.4(c).)  OPM  will 
notify  the  creditor  agency  that  it  does 
not  hiave  an  application  from  the  debtor 
so  that  the  agency  may  take  other  action 
to  recover  the  debt  (Note:  If  the 
^  recovery  action  is  successful,  the 
'^  creditor  agency  must  notify  OPM  so  it 
can  void  the  debt  claim). 

(3)  Future  recovery,  (i)  If  OPM 
receives  an  appUcation  for  refund  within 
1  year  of  the  date  the  agency's  debt 
claim  was  received  and  the  creditor 
agency  does  not  indicate  that  interest  is 
accruing  on  the  debt  the  debt  will  be 
processed  as  stated  in  paragraph 
(b)(l](ii)  of  this  section. 

(ii)  If  OPM  receives  an  application  for 
refund  within  1  year  of  the  date  the 
agency's  debt  claim  was  received  and 
the  creditor  agency  indicates  that 
interest  accrues  on  the  debt  when 
necessary,  OPM  will  contact  the  creditor 
agency  to  confirm  that  the  debt  is 
outstanding  and  request  submission  in 
writing,  of  the  total  additional  accrued 
interest  OPM  will  not  make  interest 
computations  for  creditor  agencies. 

(iii)  When  OPM  receives  an 
application  for  refund  more  than  1  year 
after  the  creditor  agency's  debt  claim 
was  received,  whether  interest  accrues 
or  not  OPM  will  contact  the  creditor 
agency  to  see  if  the  debt  is  still 
outstanding  and.  when  necessary, 
request  an  update  of  the  interest 
charges.  If  the  debt  is  still  due.  the 
creditor  agency  must  give  the  debtor  an 
opport\inity  to  establish  that  his  or  her 
changed  financial  circumstances,  if  any, 
would  make  the  offset  unjust  (See  4 
CFR  9  102.4(c).)  If  the  creditor  agency 
determines  that  offset  as  requested  in 
the  debt  claim  would  be  unjust  because 
of  the  debtor's  changed  financial 
circtmistances.  the  agency  should  permit 
the  debtor  to  offer  a  satisfactory 
repayment  plan  in  lieu  of  offset  If  the 
agency  decides  to  pursue  the  offset  it 
must  submit  to  OPM  the  requested 
information  and  any  new  instructions 
within  60  days  of  the  date  of  OPM's 
request  or  the  claim  may  be  voided  and 
the  balance  paid  to  the  individual, 
(c)  Annuities — incomplete  debt 
claims.  If  a  creditor  agency  sends  OPM 
notice  of  a  debt  or  an  incomplete  debt 
claim  against  a  debtor  who  is  receiving 
an  annuity,  OPM  will  not  offset  the 
annuity.  OPM  will  notify  the  creditor 
agency  that  the  procedures  in  this 
subpart  and  4  CFR  102.4  must  be 
completed;  and  a  debt  claim  must  be 
completed  and  sent  to  OPM.  No  time 
limit  will  be  given  for  the  submission  of 
a  debt  claim  against  an  annuity; 
however,  a  complete  debt  claim  must  be 
received  within  10  years  of  the  date  the 


Government's  right  to  collect  first 
accrued  (4  CFR  102.3(b)(3]). 

(d)  Annuities — complete  debt 
claims— {i)  General— {i)  Notice.  When 
OPM  receives  a  complete  debt  claim 
and  an  application  for  annuity,  OPM 
will  offset  the  annuity,  pay  the  creditor 
agency,  and  mail  the  debtor  a  copy  of 
the  debt  claim  along  with  notice  of  the 
payment  to  the  creditor  agency. 

(ii)  Beginning  deductions.  If  OPM  has 
already  established  the  debtor's  annuity 
payment,  deductions  will  begin  with  the 
next  available  annuity  'payment.  If  OPM 
is  in  the  process  of  establishing  the 
armuity  payments,  deductions  will  not 
be  taken  from  advance  annuity 
payments,  but  will  begin  with  the 
aimuity  payable  on  the  first  day  of  the 
month  following  the  last  advance 
payment 

(iii)  Updating  accrued  interest.  Once 
OPM  has  completed  a  collection,  if  there 
are  additional  accrued  interest  charg^ 
the  creditor  agency  must  contact  OPM 
regarding  any  additional  amount  due 
within  90  days  of  the  date  of  the  final 
payment 

(2)  Claims  held  for  future  recovery,  (i) 
If  OPM  receives  an  applicatian  for 
annuity  within  1  year  of  the  date  the 
agency's  debt  claim  was  received,  the 
debt  will  be  processed  as  stated  in 
paragraph  (d)(1)  of  this  section. 

(ii)  If  OPM  receives  an  appUcation  for 
annuity  more  than  1  year  after  the 
agency's  debt  claim  was  submitted, 
OPM  will  contact  the  creditor  agency  to 
see  if  the  debt  is  still  outstanding.  If  the 
debt  is  still  due,  the  creditor  agency 
should  permit  the  debtor  to  offer  a 
satisfactory  repayment  plan  in  lieu  of 
offset  if  the  debtor  establishes  that  his 
or  her  changed  financial  circumstances 
would  make  the  offset  unjust.  (See  4 
CFR  102.4(c).)  If  tiie  agency  decides  to 
piirsue  the  offset  it  must  submit  the 
requested  information  and  any  new 
instructions  about  the  collection  to 
JDPM. 

(3)  Limitations  on  OPM  review.  In  no 
case  will  OPM  review — 

(1)  The  merits  of  a  creditor  agency's 
decision  with  regard  to  reconsideration, 
compromise,  or  waiver  or 

(2)  The  creditor  agency's  decision  that 
a  hearing  was  not  required  in  any 
particular  proceeding,     r 

§831.1807    InstaHmant  wttfihoidlnga. 

(a)  When  possible,  OPM*vilI  collect  a 
creditor  agency's  full  claim  in  one 
payment  from  the  debtor's  refund  or 
annuity. 

(b)  If  collection  must  be  made  from  an 
annuity  and  the  debt  is  ^arge,  the 
creditor  agency  must  generally  accept 
payment  in  installments.  The 
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responsibility  for  establishing  and 
notifying  th#  debtor  of  the  amount  of  the 
installments  belongs  to  the  creditor 
agency  (see  i  831.1805(b)(5)).  However. 
OPM  *vill  not  make  an  installment 
deduction  for  more  than  50  percent  of 
net  annuity,  unless  a  higher  percentage 
is  needed  to  satisfy  a  judgment  against  a 
debtor  within  3  years  or  the  annuitant 
has  consented  to  the  higher  amount  in 
writing.  All  correspondence  concerning 
installment  deductions  received  by  OPM 
will  be  referred  to  the  creditor  agency 
for  consideration. 

§  sai.iaos    Special  processing  for  fraud 
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When  an  agency  sends  a  claim 
indicating  fraud,  presentation  of  a  false 
claim,  misrepresentation  by  the  debtor 
or  any  other  party  interested  in  the 
claim,  cr  any  claim  based  in  whole  or 
part  on  conduct  violating  the  antitrust 
laws,  to  the  Department  of  Justice 
(Justice)  for  possible  treatment  as  a 
fraud  claim  (4  CFR  101.3),  the  following 
special  procedures  apply. 

(a)  Agency  processing.  If  the  debtor  is 
separated  or  separates  while  Justice  is 
reviewing  the  claim,  the  paying  agency 
must  send  the  SF  2806  to  OPM.  as 
required  by  9  831.1805(c)(2).  The  agency 
where  the  claim  arose  must  send  OPM 
notice  that  a  claim  is  pending  with 
Justice.  (See  §  831.1805(b)(6)  for 
instructions  on  giving  OPM  a  notice  of 
debt.) 

(b)  Department  of  Justice  processing. 
(1)  The  Attorney  General  or  a  designee 
will  decide  whether  a  debt  claim  sent  in 
by  an  agency  will  be  reserved  for 
collection  by  Justice  as  a  fraud  claim. 
Upon  receiving*  possible  fraud  claim  to 
be  collected  by  offset  from  the  Fund,  the 
Attorney  General  or  a  designee  must 
notify  OPM.  The  notice  to  OPM  must 
contain  the  following: 

(i)  The  name,  date  of  birth,  and  social 
security  number  of  the  debtor; 

(ii)  The  amount  of  the  possible  fraud 
claim,  if  known: 

(iii)  The  basis  of  the  possible  fraud 
claim:  and 

(iv)  A  statement  that  the  claim  is 
being  considered  as  a  possible  fraud 
claim,  the  collection  of  which  is 
reserved  to  Justice. 

(2)  When  there  is  a  pending  refund 
application,  the  Attorney  General  or 
designee  must  file  a  complaint  seeking  a 
judgment  on  the  claim  and  send  a  copy 
of  the  complaint  to  OPM:  or  as  provided 
in  4  CFR  101.3,  refer  the  claim  to  the 
agency  where  the  claim  arose  and 
submit  a  copy  of  the  referral  to  OPM 
within  180  days  of  the  date  of  either 
notice  from  the  agency  that  a  claim  is 
pending  with  Justice  (paragraph  (a)  of 
this  section)  or  notice  from  Justice  that  it 


has  received  a  possible  fraud  claim 
(paragraph  (b)(1)  of  this  section) 
whichever  is  earlier.  When  the  claim  is 
referred  to  the  agency  where  it  arose, 
the  agency  must  begin  administrative 
collection  action  under  4  CFR  102.4  and 
send  a  complete  debt  claim  to  OPM  as 
required  in  S  831.1805. 

(c)  OPM  processing  against  refunds. 
(1)  Upon  receipt  of  a  notice  under 
paragraph  (a)  or  (b)(1)  of  this  section, 
whichever  is  earlier.  OPM  will  withhold 
the  amount  of  the  debt  claim,  if  known: 
notify  the  debtor  that  the  amount  of  the 
debt  will  be  withheld  from  the  refund  for 
at  least  180  days  from  the  date  of  the 
notice  that  initiated  OPM  processing: 
and  pay  the  balance  to  the  debtor.  If  the 
amount  of  the  debt  claim  is  not  known, 
OPM  will  notify  the  debtor  that  a  debt 
claim  may  be  offset  against  his  or  hgt 
refund  and  that  OPM  will  not  pay  6ny 
amount  until  either  the  amount  of  the 
debt  claim  is  established,  or  the  time 
limit  for  filing  a  complaint  in  court  or 
submitting  the  debt  claim  expires, 
whichever  comes  first. 

(2)  If  the  Attorney  General  files  a 
complaint  and  notifies  OPM  within  the 
applicable  180-day  period.  OPM  will 
continue  to  withhold  payment  of  the 
lump-sum  credit  until  there  is  a  final 
judgment. 

(3)  If  the  Attorney  General  refers  the 
claim  to  the  agency  where  the  claim 
arose  (creditor  agency)  and  notifies 
OPM  within  the  applicable  180-day 
period.  OPM  will  notify  the  creditor 
agency  that  the  procedures  in  this 
subpart  and  4  CFR  102.4  must  be 
completed:  and  a  debt  claim  must  be 
sent  to  OPM  within  120  days  of  the  date 
of  OPM's  notice  to  the  creditor  agency. 
At  the  request  of  the  creditor  agency, 
one  extension  of  time  of  not  more  than 
60  days  will  be  granted,  as  provided  by 
S  831.1806(a). 

(4)  If  OPM  is  not  notified  that  a 
complaint  has  been  filed  or  that  the 
claim  has  been  referred  to  the  creditor 
agency  within  the  applicable  180-day 
period,  OPM  will  pay  the  balance  of  the 
refimd  to  the  debtor. 

(d)  OPM  processing  against  annuities. 
If  the  debtor  has  filed  an  annuity  claim, 
OPM  will  not  take  action  against  the 
annuity.  OPM  will  continue  to  pay  the 
annuity  unless  and  until  there  is  a  final 
judgment  for  the  United  States  or 
submission  of  a  complete  debt  claim. 

(e)  OPM  collection  and  payment  of 
the  debt.  (1)  If  the  United  States  obtains 
a  judgment  against  the  debtor  for  the 
amount  of  the  debt  or  the  creditor 
agency  submits  a  complete  debt  claim. 
OPM  will  collect  and  pay  the  debt  to  the 
creditor  agency  as  provided  in 

SS  831.1806  and  831.1807. 


(2)  If  the  suit  or  the  administrative 
proceeding  results  in  a  judgment  for  the 
debtor  without  establishing  a  debt  to  the 
United  States,  OPM  will  pay  the  balance 
of  the  refund  to  the  debtor  upon  receipt 
of  a  certified  copy  of  the  judgment  or 
administrative  decision. 

(FR  Doc.  86-28567  Filed  12-18-86;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  907 

(Navel  Orange  Regulation  639] 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California; 
Limitation  of  flandling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  Regulation  639  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  December  19-25. 1986. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  navel  oranges  with  the 
demand  for  such  period,  due  to  the 
marketing  situation  confronting  the 
orange  industry. 

date:  Regulation  639  ($  907.939)  is 
effective  for  the  period  December  19-25, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  L  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  FAV,  AMS, 
USDA,  Washington,  DC  20250, 
telephone:  202-447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 


statutes  have  small  entity  orientation 
and  compatibility. 

This  rule  is  issued  under  Order  No. 
907,  as  amended  (7  CFR  Part  907), 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  pari  of 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  found 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1986-87  adopted  by 
the  Naval  Orange  Administrative 
Committee.  The  committee  met  publicly 
on  December  16, 1986,  in  Visalia. 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  by  a  vote  of 
6  to  4.  a  quantity  of  navel  oranges 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  the  market  for  navel 
oranges  is  very  slow. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  To  effectuate 
the  declared  purpose  of  the  act.  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 


List  of  Subjects  in  7  CFR  Part  907 

Agricultural  marketing  service, 
Marketing  agreements  and  orders, 
California.  Arizona.  Oranges  (navel). 

PART  907— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

2.  Section  907.939  Navel  Orange 
Regulation  639  is  added  to  read  as 
follows: 

9907.939    Navel  Orange  Regulation  639. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  December  19 
through  December  25, 1986,  are  \ 

established  as  follows: 

(a)  District  1: 602,000  cartons; 


(b)  District  2:  98,000  cartons: 

(c)  District  3:  Unlimited  cartons: 

(d)  District  4:  Unlimited  cartons. 

Dated:  December  17, 1986. 
Thomas  R.  Clark, 

Acting  Director.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 
(PR  Doc.  86-28663  Filed  12-18-86;  a-45  am] 
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7  CFR  Part  910 
[Lemon  Regulation  540] 

(.emons  Grown  in  CalH omia  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

summary:  Regulation  540  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
275,000  cartons  during  the  period 
December  21-27, 1986.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
dates:  Regulation  540  (§  910.840)  is 
effective  for  the  period  December  21 
through  December  27, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  L  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  Washington,  DC  2025a 
telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 


The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1986-87.  The 
committee  met  pubhcly  on  December  16. 
1986.  in  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended,  by  a  vote  of  12  to  0.  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  that  the  market 
for  lemons  is  very  strong. 

It  is  further  found  that  it  is 
impracticable  and  confrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  and  Lemons. 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.. Section  910.840  is  added  to  read  as 
follows: 

S  910.840    Lemon  Regulation  540. 

The  quantity  of  lemons  grown  in 
Cahfomia  and  Arizona  which  may  be 
handled  during  the  period  December  21 
through  December  27, 1986,  is 
established  at  275,000  cartons. 

Dated:  December  17, 1986. 
Thomas  R.  Clark. 

Director  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 
[FR  Doc.  86-28662  Filed  12-18-86;  8:45  am] 
•HxuMcooc  mkmh-m 
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7CFRPart9e5 

Spaannint  aM>noduoti  in  the  far 
West 

aqemct:  Agricultural  Marketixig  Service. 
USDA. 

action:  Final  rule. 

SUMMMW:  This  rule  will  amend 
procedures  for  issuing  additional 
speanaint  oil  aUotatent  base  for  a 
specified  period  of  time  during  which 
existing  small  producers  will  be  given 
priority  when  applyir^  for  additional 
allotment  base.  This  amendment  is 
intended  to  aid  in  bringing  small 
producers'  total  supply  up  to  a  levels 
corapri&ing  the  minimum  economic 
enterprise  required  for  spearmint  oil 
production.  Additionally,  this  rule  will 
provide  that  additional  allotment  base 
will  not  be  available  to  replace 
allotment  that  had  beenVansferred  by  a 
producer. 

EFFECTIVE  DATE;  December  19. 1986. 
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KM  FORTHCR  MFOMIMTIOM  COffTACT: 

Ronald  L.  Cioffi.  Chief.  Marketing  Order 
Administration  Branch.  F&V,  AMS. 
USDA.  Washington.  DC  20250. 
telephone:  202/447-^5697. 
SUPPLEMBITARV  MPOMMmOM:  This  rule 
has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  aod  has  been 
determined  to  be  a  "nonmajor"  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Reguiatory  Flexibility  Act  (RFA).  the 
Administrator  of  Ike  Agricultural 
Marketing  Service  bas  determined  that 
this  action  will  not  bave  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  pmpose  of  the  RFA  is  to  fit 
regulatory  actions  to  tiie  scale  of 
business  aub)ect  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  hereunder,  are  uniqae 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  rule  amends  S  985.153(c)(2)  of 
Subpart — Administiative  Rules  and 
Regulations  by  revising  procedures  for 
issuing  additional  allotment  base  to 
existing  producers  of  spearmint  oil. 

It  is  estimated  that  nine  handlers  and 
253  producers  of  Far  West  spearmint  oil 
will  be  subject  to  regulation  under  the 
marketing  order  for  spearmint  oil 
produced  in  the  Far  West  during  the 
course  of  the  current  season  sad  that  tbe 


majority  of  these  Tirms  may  be  dassifted 
as  small  entities.  It  is  antid^ted  that 
this  action  will  be  beneficial  to  smell 
entities,  and  any  costs  iaourred  by 
producers  are  expected  to  be  more  than 
offset  by  the  benefits  to  be  derived. 
Issues  which  impact  on  small  businesses 
are  addressed  in  this  final  rule. 
The  Far  West  Spearmint  Oil 
Administrative  Committee  met  on  June 
4, 1988,  and  recommended  amending 
S  985.153(c)(2)  of  Subpart— 
Administrative  Rules  and  Regulations 
by  revising  the  procedures  for  issuing 
additional  allotment  base  to  existing 
producers.  The  authority  for  this  action 
is  contaiwed  in  §  985.53(d)t3)  of  the  order 
which  prescribes  that  the  committee 
may,  with  the  approval  of  the  Secretary, 
establish  rules  and  regulations  to  be 
used  for  determining  the  distribution  of 
additional  allotment  base,  in 
establishing  such  rules,  the  committee  is 
required  to  take  into  account,  among 
other  things,  the  minimum  economic 
enterprise  requirements  for  spearmint 
oil  production,  the  applicant's  abiUty  to 
produce  spearmint  oil.  the  area  where 
the  spearmint  oil  will  be  produced,  and 
other  economic  and  marketing  factors. 

This  amendment  of  the  procedures  for 
issuing  additional  allotment  base  will 
provide  that  for  a  period  of  two  years 
for  Class  I  oil  and  one  year  for  Class  III 
oil,  existing  small  producers  will  be 
given  priority  when  applying  for 
additional  allotment  base.  This 
amendment  is  intended  to  help  small 
producers  increase  their  supply  of 
spearmint  oil  to  a  level  which  will 
approximate  the  minrnrum  economic 
enterprise  level  required  for  spearmint 
oil  production.  Additionally,  this  ruie 
"will  provide  that  the  additional 
allotment  cannot  be  used  to  replace 
allotment  %vhich  a  producer  has 
transferred  away. 

Section  9e5.53(d)(l)  of  the  order 
provides  for  no  more  than  1  percent  of 
the  total  allotment  base  for  each  class  of 
oil  to  be  issued  annually  and  distributed 
equally  as  additiofial  allotment  base  to 
both  new  and  existing  producers.  This 
rule  provides  that  the  Vt  percent  of  the 
additional  allotment  base,  available  to 
existing  producers  for  the  1967-88  and 
1988-89  seasons,  will  be  issued  first  to 
small  producers  who  apply.  Existing 
producers  applying  for  additional  Chss 
1  oil  allotment  base  with  less  than  2,000 
pounds  of  base  as  of  May  1. 1986,  will  be 
issued  sufficient  additional  allotment 
base  over  a.  two  year  period  (1887-68 
and  18B8-A8)  to  bring  tiwm  op  to  s  level 
not  to  emxed  2,000  pounds.  Existing 
producers  applying  for  additional  C^ss 
in  0(1  allotment  bate  with  less  than 
2.200  pounds  of  base  as  of  May  1, 1906. 
Mill  be  issued  additional  aUotmMit  base 


during  the  10B7-88  season,  sufficient  to 
bring  them  up  to  a  level  not  to  exceed 
2.200  poaniiB. 

This  action  is  srmilar  to  a  previous 
ruie  which  provided  that  for  the  1982-83, 
1983-84,  end  1964-85  seasons,  additional 
allotment  base  would  be  issued  to 
existing  producers  initially  issued  a  base 
of  less  than  1,200  pounds  of  Class  I  oil  or 
1.800  pounds  of  Class  III  oil, 
respectively.  In  the  1985-86  and  1986-87 
seasons,  additional  allotment  bases 
were  distributed  equally  to  those 
producers  requesting  additional  base 
who  could  demonstrate  the  ability  to 
produce  additional  oil. 

It  has  been  determined  that  the 
approximate  minimum  economic 
enterprise  level  required  for  spearmint 
oil  production  should  be  higher  than  the 
1,200  and  1.800  pound  levels.  For  Class  I 
oil  the  level  has  been  increased  from 
1,200  to  2,000  pounds  and  for  Class  III  oil 
from  1,800  to  2,200  pounds,  "nie 
committee  has  recommended  increased 
minimum  economic  enterprise  levels 
because  such  increased  amounts  are 
roughly  equal  to  those  which  are 
currently  being  issued  to  new  producers 
who  request  allotment,  and  are 
considered  to  be  a  better  measure  of  Bie 
minimum  economic  enterprise  levels 
required  for  spearmint  oil  production. 

The  committee  has  estimated  that  39 
producers  of  Class  I  oil  and  10  producers 
of  Class  III  oil  will  be  eligible  for 
additional  allotment  base  under  the 
amendment.  It  is  expected  that  existing 
producers  of  Class  I  oil  that  produce  less 
than  2,000  pounds,  will  apply  for  the  full 
amount  of  the  additional  allotment 
available  to  such  producers  of  Class  I  oil 
over  a  two  year  period.  However,  the 
committee  has  estimated  that  e^dsting 
producers  of  Class  ID  oil  who  produce 
less  than  Z200  pounds  can  be  brought 
up  to  the  BiinimuBi  economic  enterprise 
level  in  one  year.  If  there  is  any 
unallocated  additional  allotment 
remaining  for  either  Class  I  or  Class  III 
oil  during  the  1987-88  or  1988-89 
seasons,  such  amounts  would  be 
distributed  equally  among  other  existing 
producers  who  apply. 

A  proposal  was  pubHshed  in  the 
August  14. 1986.  issue  of  the  Federal 
Register  (51  FR  29109)  and  provided 
interested  persons  the  opportunity  for 
public  comment.  Comments  were 
received  from  ten  spearmint  producers 
operating  in  the  regulated  area  and  from 
theXJ.6.  Oiinil^BusiuesB  AdnnnistratiDn 
(SBA). 

Comments  Teceived  from  two 
producers  expressed  oppositimi'  to 
marketing  orders  in  general  and  to 
"quantity  controls",  "niey  asserted  that 
the  operatiaw  of  the  speai  mint  oil  ortier 


is  detrimental  to  the  small  grower  and 
only  protects  a  few  people.  They  also     ^ 
expressed  opposition  to  the  entry  ^ 

methods  under  the  order  for  new 
producers.  These  comments,  in 
substance,  assert  opposition  to  the  order 
itself  rather  than  to  this  rule  and, 
therefore,  cannot  be  addressed 
appropriately  herein. 

This  rule  does  not  affect  entry  or  the 
allotment  base  issued  to  new  producers. 
Essentially,  it  prioritizes  the  distribution 
of  additional  allotment  base  to  existing 
producers  whose  current  allotment 
levels  are  below  the  levels  issued  to 
new  producers  annually.  Similar 
provisions  to  this  amendment  have  been 
in  effect  in  prior  seasons  and  are 
consistent  with  the  requirements  of  the 
order.  The  amendment  is  expected  to 
assist  49  producers  in^increasing  the  size 
of  their  spearmint  oil  operations  over  a 
period  of  one  to  two  years,  and  fulfills 
the  requirement  of  the  order"that  the 
minimum  economic  enterprise  necessary 
for  spearmint  oil  production  be  taken 
into  account  when  formulating  rules  for 
the  distribution  of  additional  allotment 
base. 

Commenters  also  questioned  the 
economic  viability  of  the  minimum 
economic  enterprise  levels,  i.e.  2,000  and 
2,200  pounds.  This  issue  was  also  raised 
by  the  SBA  along  with  other  questions 
regarding  the  determination  of  a  viable 
economic  size  and  the  distribution  of 
sizes  of  firms  within  the  spearmint  oil 
industry. 

The  viable  economic  enterprise  levels 
are  dependent  on  the  total  base  quantity 
and  the  salable  quantities  and  allotment 
percentages.  The  viable  economic 
enterprise  levels  represent  the  amount 
of  allotment,  given  the  use  of  regulations 
(salable  quantities  and  allotment 
percentages),  that  a  producer  would 
need  to  receive  a  profitable  return.  Such 
levels  also  fake  into  account  the  inputs 
needed  to  produce  spearmint  oil.  which 
require  either  a  significant  amount  of 
capital  investment,  or  the  leasing  of 
equipment  from  other  producers/ 
handlers  in  order  to  produce  oil  from 
spearmint  root.  Another  factor  the 
committee  used  in  determining  the 
minimum  economic  enterprise  level  was 
the  size  of  fields  normally  available  to 
growers  in  order  to  make  it  worthwhile 
to  produce  spearmint.  Some  comments 
received  from  producers  state  that  they 
and  other  producers  were  successfully 
producing  with  a  small  amount  of  land 
and  allotment,  and  they  attribute  such 
success  to  the  establishmeat  of  the 
marketing  order.  Spearmint  oil 
production  is  currently  a  profitable 
agricultural  business.  There  are  many 
people  that  requested  new  allotment  to 


produce  spearmint  oil  this  year,  which  is 
likely  attributable  to  spearmint's  ability 
to  yield  a  good  return  with  a  small 
amount  of  land.  This  is  exemplified  by 
the  following  information  provided  by 
the  committee: 


Qaaal 

OaasN 

2.000  pounds 

2.200  pountt. 

47  parcanL 
1.034  pounds. 
122  pounds. 
e.Saoaa. 

S9.S0. 
SI. 159.00. 

aHotmont. 

Salable  qtianwy 

Average  ywM/acra 

Number  of  acre* 

needed 
Average  prica/powid.. 
Groas/acre 

4«perc«»t..._ 

KO  pounds „ 

70  pounds _. 

13.1  acras. 

114.50 ....„ 

$1.015.00 

Although  the  allotment  percentages  are 
somewhat  less  this  year,  profitable 
production  remains  possible.  Thus,  the 
committee,  in  recommending  these 
procedures  for  issuing  additional 
allotment  base,  has  given  careful 
consideration  to  the  levels  established 
to  ensure  that  producers  are  capable  of 
producing  spearmint  oil  and  that  they 
will  benefit  from  such  production. 

The  SBA  also  requested  information 
on  "what  factors  led  the  committee  to 
determine  that  its  current  minimum 
allotments  are  insufficient  and  will  the 
proposed  increase  in  allotment  be  great 
enough  to  overcome  these  factors?"  The 
proposal  was  initiated  to  bring  existing 
small  producers  up  to  the  level  that  is 
issued  annually  to  new  producers, 
which  is  a  level  that  is  established 
based  on  the  allotment  available  and 
the  current  percentages.  Bringing  these 
producers  up  to  the  same  economic  level 
as  new  producers  will  give  the  existing 
small  producers  who  have  the  ability  to 
expand  their  production  the  opportunity 
to  market  more  oil.  and  will  ensure  that 
they  are  not  economically 
disadvantaged  by  new  producers        , 
receiving  a  larger  allotment.  1 

Regarding  the  distribution  of  firms 
within  the  spearmint  oil  industry,  such 
distribution  is  quite  varied.  There  are 
253  producers  of  spearmint  oil  who  have 
allotment  base.  Of  the  253. 164 
producers  have  Class  I  oil  allotment 
base  and  132  producers  have  Class  III 
oil  allotment  base.  The  producers' 
allotment  bases  range  from  1.200  pounds 
to  181,902  pounds  for  Class  I  oil  and  617 
pounds  to  82,167  pounds  for  Class  III  oil. 
The  average  allotment  base  held  is  9,964 
pounds  and  13,695  pounds  for  Class  I 
and  Class  III  oil,  respectively. 
Additionally,  the  number  of  producers 
with  less  than  the  average  allotment  is 
117  for  Class  I  oil  and  90  for  Class  III  oil. 
The  49  producers  eligible  for  additional 
allotment  represent  approximately  20 
percent  of  all  allotment  holding 
producers  of  spearmint  oil. 


Consequently,  this  amendment  will  not 
only  affect  but  will  significantly  benefit 
a  portion  of  the  industry  of  which  the 
clear  majority  are  small  producers. 

The  SBA  also  questioned  the  rationale 
related  to  the  "failure  rate"  of  spearmint 
oil  producers.  Detailed  information  on 
the  failure  of  spearmint  oil  producers  is 
not  available,  primarily  because  there 
are  no  known  producers  who  rely  on 
spearmint  oil  as  their  only  soiu^e  of 
income.  Thus,  in  most  if  not  all  cases,  if 
a  producer  of  spearmint  oil  were  to 
suffer  economic  failure  there  would  not 
be  any  conclusive  data  showing  that  the 
failure  occurred  as  a  result  of  the 
production  of  spearmint  oil.  Since  the 
net  return  to  spearmint  oil  producers  is 
high  compared  to  other  commodities,  it 
is  doubtful  that  the  failure  rate  of  farms 
that  produce  spearmint  oil  would  be 
related  to  improfitable  spearmint  oil 
production. 

It  is  the  agency's  view  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  49  eligible  producers  who 
may  apply  for  and  receive  additional 
allotment  base  will  be  positively 
affected  by  this  action.  This  rule  is 
expected  to  benefit  approximately  20 
percent  of  the  industry  over  a  one  to  two 
year  period.  The  amount  of  additional 
allotment  to  be  received  by  this  portion 
of  the  industry  annually  is  only  V^ 
percent  of  the  total  percent  of  the  total 
base  allotment  available  which  is        , 
approximately  8,000  and  9,000  pounds 
for  Class  I  and  Class  III  oil,  respectively, 
and  is  distributed  to  eligible  producers 
to  bring  them  up  to  the  2,000  and  2,200 
pound  levels.  The  total  base  available 
for  both  classes  of  spearmint  oil  totals 
approximately  2.5  million  pounds. 

The  eight  other  comments  received 
were  from  essentially  small  spearmint 
oil  producers  in  the  production  area  who 
are  in  favor  of  the  marketing  order  and 
support  the  production  of  spearmint  oil 
at  the  levels  estabhshed  in  this 
document.  These  commenters  assert 
that  spearmint  oil  can  be  produced  at 
the  minimum  economic  enterprise  levels 
set  for  existing  producers  of  spearmint 
oil  established  in  this  document.  They 
also  comment  that  the  amount  of 
allotment  base  issued  to  new  producers 
(which  is  almost  identical  to  that 
established  for  existing  producers  under 
this  rule)  is  not  only  economically 
viable,  but  can  yield  a  good  profit.  These 
comments  from  small  producers 
supported  the  marketing  order  because 
of  the  stability  it  provided  the  industry, 
and  the  profit  maximization  abiUty  that 
can  be  realized  on  a  small  farm  of  five 
to  ten  acres. 
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This  Tule  is  mued  nnder  Marketing 
OMvt'Nd.  9R5  ragukiting  the  iiaiulliag  of 
spunnint  oil  frown  in  the  far -West. 
The  marketing  order  is  effective  oncter 
the  A^cuituial  Marketing  Agreement 
Act  of  1837,  as  aniended  (7  U.S-C.  «n- 
674).  This  action  is  based  upon  the 
reconunendation  and  information 
submitted  by  the  Far  West  Spearmint 
Oil  Adaiinifttiatiue^Caaunittee  and  upon 
othar  available  infonnation.  including 
coaunente  received  on  the  proposal  (51 
FR  29109),  and  will  prioritize  the 
allocation  of  additiona]  allotment  bate 
toamall  producen.  It  is  hereby  found 
that  this  action  will  tend  to  effectuate 
the  declared  pokey  of  the  Act. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  postpone  the  effective  date 
until  30  days  after  publication  in  the 
Federal  Register  (S  US.C553)  because: 
(1)  Affected  producers  need  to  be 
informed  of  any  changes  in  base 
allotnent  allocation  in  time  for  fall 
planting  which  usually  begins  in 
October  (2)  the  distribution  of  allotment 
bases  to  existing  pcodecers  needs  to  be 
completed  as  soon  as  ptnsible  in  order 
to  provide  prodHcecs  adequate  tiife  to 
plan  their  operatioas  for  the  1987-48 
season. 

List  of  Subjects  in  7  CFR  Part  9B5 

Marketing  agreements  and  orders. 
Spearmint  oil,  Far  west. 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
CHnended;  7  U.S.C.  001-674. 

Z  Section  Se5.153(c)(2]  is  revised  to    ^ 
read  as  follows: 

PART  M5— SPEAfiMIMT  OIL 
PRODUCED  IN  THE  FAR  WEST 

Subpart— Adtnintstrattve  Rules  and 
TTBgatarttons 


SM5.153    tMuancs  of  addWeiirt atkXwnt 
IMM  to  iww  and  exMlns  pfwtocers. 

•       -•••• 

f2)  Existing  Producers,  (i)  The 
committee  shall  review  all  requests  from 
existing  producers  for  additional 
allotment  base.  With  respect  to  the  CX^ 
additioniil  Class  I  allotrafent  base  for 
existing  producers  for  the  1987-88  and 
19e8-«8  marketing  years,  existing 
producers  with  less  than  2,000  pounds  of 
allotment  as  of  May  1. 1986.  whij  apply 
and  who  have  the  ability  to  produce 
additional  quantities  of  spearmint  oil 
shall  be  issued  allotment  base  sufficient 
tobriag  them  up  to  a  level  not  to  exceed 
2,000  psuiids:  Pmvtdgd.  That  all  eligible 
producers  with  less  than  2,06Dpe«iids  ef 


allotnent  who  apply  shall  receive  Vt  of 
the  total  amount  of  ellotraent  base  to 
which  they  ere-enti  tied,  effective  for  the 
1S87-88  mariceting  year,  and  Vi  of  the 
total  amount  of  allotment  base  to  which 
they  are  entitled,  effective  for  the  1988- 
89  marketing  year  Provided  further. 
That  additional  allotment  base  shall  not 
be  issued  to  any  person  that  would 
replace  all  or  part  of  allotment  bate 
such  person  has  transfierred.  Additional 
allotment  base  in  excess  of  the  amount 
needed  to  bring  eligible  producers  up  to 
2,000  pounds  of  allotment  base  for  Cloes 
I  oil  shall  be  distributed  equally  among 
all  existing  producers  who  apply  and 
who  have  the  ability  to  produce 
additional  quantities  of  spearmint  oil. 
With  respect  to  the  additional  Class  III 
allotment  base  for  existing  producers  for 
the  1987-88  marketing  year,  existing 
producers  with  leas  than  2.200  pounds  of 
allotment  base  as  of  May  1. 1966,  who 
apply  and  who  have  the  ability  to 
produce  additional  quantities  of 
spearmint  oil  shall  be  issued  additional 
allotment  base  sufficient  to  bring  them 
up  to  a  level  not  to  exceed  2,200  pounds: 
Provitied,  That  additional  aUotment 
base  shall  not  be  iasu^to  ar^y  person 
that  would  replace  all  oi^paA  of 
allotment  base  snch  persowTias 
transferred.  Additional  allotment  base 
in  excess  of  the  amount  needed  to  bring 
eligible  producers  up  to  2,200  pounds  of 
allgtment  base  for  Class  III  oil  shall  be 
distributed  equally  among  all  existing 
producers  who  apply  and  who  have  the 
ability  to  produce  additional  quantities 
of  spearmint  oil,  and; 

(ii)  For  each  marketing  year  after 
1988^89  for  Class  I  oil  ahd  lOST-SB  for 
Class  III  oil.  each  existing  producer  of  a 
c|ass  of  spearmint  oil  who  requests 

dditional  allotment  ^ase  and  who  has 
the  ability  to  produce  additional 
quantities  of  that  class  of  apearmint  oil 
shall  be  eligibte  to  receive  a  share  of  the  *" 
additional  allotment  base  for  that  dess 
of  oil.  Additional  allotment  base  to  be    ^ 
issued  by  the  committee  for  a  class  of  oil 
shall  be  distributed  equally  among  the 
eligible  producers  for  that  class  of  oil. 
■JTie  committee  shall  immediately  notify 
>ach  producer  vtbtf  is  to  receive 
additional  allotment  base  by  issuing  that 
producer  an  allotment  base  in  the 
appropriate  amount. 

Dated:  December  tS,  1986. 
KiMiili  A.  GribWn. 

Director  Fnitaad  VegBtaithJVvmiga. 
Agrmiitaia]  Marketing  Smrice. 
[FR  Doc.  a»-SS467  FUewi  IS-ie-M;  MsW] 
atUMQ  COOE  Mt»«>4l 


Rural  Ctectflftcfltlon  Administration 
7  CFRPart  1736 

Electric  Standards  and  SpectWcatlons; 

agency:  Rural  Electrifrcatisn 
Administration,  Agriculture. 
acnONtFhal  Rule. 

SUMMMtY:  Thifi  action  amende  7  CHI 
17d&97,  Electric  Standards  and 
Specificationb.  by  adding  a  new  R£A 
Bulletin  Sft-4(D-«01J,  Specifications  and 
Drawings  for  34.6/ia9  kV  Distrihution 
Line  Conetructioa.  By  iasuing  this 
standard,  R£A  will  provide  borrowers 
with  construction  drawings  and 
specifications  for  an  additional  choice  of 
voltage  for  a  particular  electric 
distribution  liae.  Depending  on  the 
results  of  a  borrower's  economic 
analysis,  the  use  of  34.5/19.9  kV  as  a 
distribution  voltage  may  be  more 
economical  than  the  use  of  REA's 
present  distribution  voUeges,  12.5/7.2 
kV  and  24.9/14.4  4c V.  Therefore,  nae  of 
this  standard  may  provide  savings  to 
certain  borrowers. 

EFFECTivc  date:  December  19, 1986,  The 
incorporation  by  reierence  of  REA 
Bulletin  50^(D^«0I^  was  approved  by 
the  Director,  Office  of  the  Federal 
Register  on  December  19, 1986. 

FOR  FURTHER  INFORM«nON  CDWTftCT:     .^ 
Hanrey  L  Bowles,  Electric  -Staff 
Division,  Rural  Electrification 
Administration,  Room  1256-'S, 
Waahington,  DC  20280,  telephone  fZ02) 
382-e082.  The  Final  h^pact -statement 
describing  the  option^  considered  in 
developing  this  rule  and  the  impact  of 
implementing  the  chosen  option  are 
available  en  reqwesffrom  Mr.  Bowles  at 
the  aboYB  address. 

VJPWixmartMrt  iNFORM/ntON:  Pursuant 
to  the  Rural  Electrification  Act  of  1936     ' 
(Act),  as  amended  (7  U.S.C.  901  et  seq.), 
the  Rural  Electrification  Administration 
(REA)  is  amending  7  CFR  1738.97, 
Electric  Standards  and  Specifications, 
by  adding  a  new  REA  Bulletin  50-4[D- 
801),  Specifications  and  Drawings  for 
34.5/19.9  kV  Distribution  Line 
Construction.  This  action  has  beeil 
reviewed  in  accordance  with  Executive 
Order  T2291,  Federal  Regulation.  This 
action  wfllnot  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industrtes.  Federal,  State  or  local 
government  agencies;  or  (3)  result  in 
significant  adverse  effects  on 
competition,  employment,  investment  or 
productivity,  and,  therefore,  has  been 
determined  to  be  "not  major." 
-     1  J 
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REA  has  concluded  that  promulgation 
of  this  rule  will  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  Nabonal  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.  1976)  and. 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

This  regulation  contains  no 
information  or  recordkeeping 
requirements  which  require  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507  et  seq.). 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibihty  Act 
This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.850, 
Rural  Electrification  Loans  and  Loan 
Guarantees. 

For  the  reasons  set  forth  in  the  final 
rule  related  Notice  to  7  CFR  Part  3015 
Subpart  V  in  50  FR  47034,  November  14. 
1985,  this  program  is  excludea  from  the 
scope  of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  state  and  local  officials. 

Bad(ground 

The  Rural  Electrification 
Administration  (REA)  maintains  a 
system  of  bulletins  that  contain 
construction  standards  and 
specifications  for  materials  and 
equipment  which  are  applicable  to 
electric  system  facilities  constucted  by  4hi 
REA  electric  borrowers  in  accordance 
with  the  REA  loan  contract  These 
standards  and  specifications  contaia 
REA's  requirements  pertaining  to 
routine  financing  for  construction  units 
and  material  and  equipment  items 
commpnly  used  in  REA  electric 
borrowers'  systems.  REA  Bulletin  50-4 
(D-801),  Specifications  and  Drawings  for 
34.5/19.9  kV  Distribution  Lme 
Construction,  contains  the  REA 
specifications  and  drawings  for 
assembly  units  that  will  be  used  on  34.5/ 
19.9  kV  distribution  lines.  This  standard 
will  be  similar  to  RElA's  present 
specifications  and  drawings  for  24.9/14.4 
kV  line  construction. 

The  issuance  of  this  bulletin  will 
standardize  construction  of  units  for  34.5 
kV  overhead  distribution  facilities  and 
will  eliminate:  some  of  the  detailed 
review  of  plans  and  specifications  now 
necessary. 

Interested  parties  were  given  sixty 
(60)  day  sin  which  to  express  their  views 
on  the  proposed  rule.  TTie  January  16. 
1964,  notice  in  the  Federal  Register 
eiicttea  five  (5)  comments  on  the 
proposed  rule  Three  of  the  comments 
were  from  REA  electric  borrowers,  one 
was  from  a  manufacturer,  and  one  was 
from  a  local  government  agency. 


One  borrower  offered  several 
suggestions  on  equipment  specifications. 
These  suggestions  will  be  considered  as 
REA  staff  evaluates  material  and 
equipment  for  use  on  34.5/19.9  kV 
distributions  lines.  A  decision  has  been 
made  to  use  post  insulators  instead  of 
pin  insulators  because  post  insulators 
have  a  greater  leakage  distance  and  are 
less  subject  to  puncture. 

One  borrower  offered  several 
suggestions  concerning  the  drawings. 
Some  of  the  clearances  were  questioned. 
These  were  checked  and  corrected 
where  necessary.  It  was  indicated  that 
the  drawings  were  cluttered  with  the  use 
of  dual  dimensions  (customary  and 
metric).  A  decision  to  use  dual 
dimensions  was  made  rather  than  to  use 
either  customary  or  metric  dimensions 
alone.  The  borrower  questioned  the 
number  of  suspension  insulator^^i^ed  at 
deadend  structures.  Although  it  is 
common  practice  to  use  one  additional 
insulator  at  deadend  structures  as 
compared  to  tangent  structures,  three 
10-inch  suspension  insulators  should  be 
adequate  iot  both  tangent  and  deadend 
structures  at  this  voltage.  Therefore, 
three,  not  four  suspension  insulators  are 
shown  for  deadend  structures.  The 
borrower  questioned  the  use  of  certain 
structures  in  areas  frequented  by  eagles 
and  other  large  birds  (raptors).  In  such 
areas,  REA  has  made  provisions  for 
financial  assistance  with  8p>ecial 
structures  in  accordance  with  the 
provisions  of  7  CFR  1729.10.  The 
borrower  also  pointed  out  a  spelling 
error  which  has  been  corrected. 

One  manufacturer  suggested  changing 
the  specifications  to  require  the  use  of 
inhibitor  on  all  connections  instead  of 
only  connections  involving  aluminum 
conductor.  Although  the  Agency  does 
not  have  an  objection  to  the  use  of  an 
inhibitor  on  copper  conductor^ 
connectors,  it  was  felt  unnecessary  to 
require  tlw  use  of  an  inhibitor  on  all 
connections  since  the  Agency  has  not 
received  reports  of  problems  with 
copper  conductor  cormections. 

One  borrower  commented  that  it 
supports  adoption  of  the  proposed 
Bulletin  SO-4(D-801). 

One  local  government  agency  made 
several  comments  that  were  not  within 
the  scope  of  this  bulletifiTOne 
concerned  the  ratings  of  anchors.  The 
ratings  shown  in  Bulletin  50-4  are 
coordinated  with  those  given  in  REA 
Bulletin  43-5,  List  of  Materials 
Acceptable  for  Use  on  Sjrstems  of  REA 
Electrification  Borrowers.  The  value  of 
additional  helices  on  anchors  was 
questioned.  Multi-helix  anchors- are  not 
shown  in  Bulletin  50-4  and,  therefore, 
their  use  is  not  within  the  scope  of  this 
bulletin.  One  comment  concerned 


downed  cturent  protection  for  high 
impedance  faults.  Such  protection  is 
discussed  in  REA  Bulletin  61-2,  Guide 
for  Making  a  Sectionalizing  Study  on 
Rur^l  Electric  Systems,  and  is  not  within 
the  scope  of  Bulletin  SO-4.  One  questkn 
concerned  the  relative  merits  of 
insulated  versus  bare  overhead 
conductors.  This  subject  is  not  covered 
in  Bulletin  SO-4. 

List  of  Subjects  in  7  CFR  Part  1738     , 

Electric  utilities.  Engineering 
standards.  Incorporation  by  reference. 

PART  1736-{AME»«)EO] 

In  view  of  die  above,  REA  hereby 
amends  7  CFR  Part  1736  by  adding  a 
new  bulletin  50-4. 

1.  The  authority  cited  for  7  CFR  Part 
1736  is  revised  to  read  as  follows: 

AudMritjr  7  U.S.C  901  et  seq.:  7  U.S.C.  11121 
et  seq. 

2.  "Fhe  table  in  { 1738.97  is  amended 
by  adding  the  entry  50-4  to  read  as 
follows:  ^ 

S  1736.97    Incofporadon  l>y  fefraoce  of 

I  and  spedftoalkMis. 


SpadUcMon    and    diai»liig» 
tar  3«.S/I9»  kV  liMrtijt- 


50-4     D-S01     Nov  ISSB 


Dated:  November  20, 1986. 
Jack  Van  Marie. 
Acting  Administratoi. 
[FR  Doc.  86-26284  Filed  12-lfr-«e:  S:45  am] 

BIUJNO  CODE  S410-1f-M 

*  —  

\ 

Animal  and  Plant  HaaHh  Inapactlon 
Servloe 


9  CFR  Part  77 
[Docket  No.  8«-084] 


Tuberculoaia  in  Cirtti^  State 
Deaignations 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Affirmation  of  interim  rule. 

summary:  We  are  affinning  without 
change  an  interim  rule  that  raised  the 
designation  of  Wisconsin  from  a 
modified  accredited  area  to  an 
accredited-free  State  fm  tuberculosis  in 
cattle.  This  action  is  necessary  because 
it  has  been  determined  that  Wisconsin 
meets  the  criteria  for  designation  as  an 
accredited-free  State. 
EFFECTIVE  DATE:  December  19, 1986. 
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FOR  nmTHER  INFOmiATION  COMTACT: 

Dr.  Ralph  L  Hosker.  Cattle  Diseases 
Slaflf.  VS.  APHIS.  USDA,  Room  818. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  301-436-8715. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  interim  rule  published  May  28, 
1986  (FR  19161-19162).  w^s  effective  on 
the  date  of  publication  in  the  Federal 
Register,  and  comments  were  solicited 
for  60  days  ending  July  28, 1986.  No 
comments  were  received.  The  facts 
presented  in  the  interim  rule  still 
provide  a  basis  for  the  amendment. 

Executive  Order  12291  and  Regulatory 
Flexilnlity  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  not  to  be  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  we  have  determined 
that  this  rule  will  not  have  an  effect  on 
the  economy  of  more  than  $100  million; 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual ' 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  have  any 
signi^cant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  OfHce  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of  the 
State  of  Wisconsin  will  not  cause  a 
significant  effect  on  marketing  patterns 
and  will  not  have  a  significant  economic 
impact  on  those  persons  affected  by  this 
doctmient. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  js  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of^ecutive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 


List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Cattle, 
Transportation,  Tuberculosis. 

PART  77— TUBERCULOSIS  IN  CATTLE 

Accordingly,  we  are  adopting  as  a 
final  rule  the  interim  rule  that  amended 
9  CFR  Part  77  and  that  was  published  at 
51  FR  19161-19162  on  May  28. 1986. 

Authority:  21  U.S.C.  Ill,  114, 114a,  115-117, 
120, 121. 134b,  134f:  7  CFR  2.17,  2.51,  and 
371  ^(d). 

Done  in  Washington.  DC  this  18th  day  of 
Deceinl>er  1986. 
).K.  AtweO, 

Deputy  Administrator,  Veterinary  Services, 
Animal  and  Plant  Health  Inspection  Service. 
[FR  Doc  88-28464  Filed  12-18-86:  8:45  am) 

BIUJNO  COOC  MIO-M-H 


9  CFR  Part  78 

(Docket  No.  8«-0«3] 

Brucellosis  In  Cattle;  State  and  Area 
Classifications 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule. 

summary:  We  are  affirming  without 
change  an  interim  rule  that  designates 
the  portions  of  Mohave  and  Coconino 
Counties  north  of  the  Grand  Canyon 
(also  known  as  the  "Arizona  Strip")  in 
.Arizona,  as  Class  Free  under  the 
Brucellosis  regulations.  This  action  is 
necessary  because  it  has  been 
determined  that  the  Area  consisting  of 
these  portions  of  Mohave  and  Coconino 
Counties  meets  the  standards  for  Class 
Free  Status.  The  effect  of  this  action  is 
to  relieve  certain  restrictions  on  the 
interstate  movement  of  cattle  from  the 
Area  in  Arizona  redesignated  as  Class 
Free. 

EFFECTIVE  DATE:  December  19, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Hugh  Metcalf,  Program  Planning 
Staff.  VS.  APHIS.  USDA,  Room  841. 
Federal  Building.'6505  Belcrest  Road. 
Hyattsville,  MD  20782,  301-436-8711. 

8UPPUEMENTARY  INFORMATION: 

Background 

The  interim  rule  published  May  28. 
1986  (51  FR  19162-19163).  was  effective 
on  the  date  of  publication  in  the  Federal 
Register,  and  comments  were  solicited 
for  60  days  ending  July  28. 1988.  No 
conunents  were  received.  The  facts 
presented  in  the  interim  rule  still 
provide  a  basis  for  the  amendment. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  not  to  be  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  we  have  determined 
that  this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  abihty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

CatUe  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of  a 
portion  of  the  State  of  Arizona  reduces 
certain  requirements  on  the  interstate 
movement  of  these  cattie.  Cattle  from 
Certified  Brucellosis-Free  Herds  moving 
interstate  are  not  affected  by  the  change 
in  status.  It  has  been  determined  that 
the  change  in  brucellosis  status  made  by 
this  document  will  not  affect  marketing 
patterns  and  will  not  have  a  significant 
economic  impact  on  those  persons 
affected  by  this  document. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  SubjecU  in  9  CFR  Part  77 

Animal  diseases.  Brucellosis,  Cattle. 
Hogs,  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule  the  interim  rule  that  amended 
9  CFR  Part  78  and  that  was  published  at 
51  FR  19162-19164  on  May  28, 1986. 

AutJjority:  21  U.S.C.  lll-114a-l.  114g.  115, 
117. 120,  121, 123-128, 134b,  134f:  7  CFR  2.17, 
2.51,  and  371.2(d). 


t)one  in  Washington.  DC,  this  16th  day  of 
December  1986. 

IJCAtweU. 

Deputy  Administrator,  Veterinary  Servicer, 
Animal  and  Plant  Health  Inspection  Service. 
[FR  Doc.  88-28465  Filed  12-18-86;  8:45  am] 

BILUNG  COOC  M1»-S«-ll 


DEPARTMENT  OF  THE  TREASURY 
l^itemal  Revenue  Servica 
26  CFR  Parts  1  and  602 

IJJD.  S110] 

Incoma  Taxas;  Sanctiona  on  Isauera 
I  and  HoMsra  of  Registratlon-Raquirad 
OtiMgationa  Not  In  Reglstarad  Form 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations. 

summary;  This  document  contains  final 
regulations  relating  to  the  definition  of 
the  term  "registration-required 
obligation"  with  respect  to  obligations 
issued  to  certain  foreign  persons.  This 
document  also  contains  final  regulations 
on  the  imposition  of  sanctions  on  issuers 
issuing  registration-required  obligations 
in  bearer  form  and  on  persons  holding 
I  registration-required  obligations  in 
bearer  form.  This  document  provides 
final  regulations  with  respect  to  the 
proposed  regulations  published  in  the 
Federal  Register  at  49  FR  33276  (Aug.  22, 
1984)  and  SO  FR  33552  (Aug.  2a  1985). 
EFFECTIVE  DATE:  Hie  regulations  apply 
generally  to  obligations  issued  after 
January  2a  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carl  Cooper  of  the  Office  of  the 
Associate  Chief  Counsel  (International) 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224  (Attention:  CCiJl:T)  (202^566- 
3386). 
SUPPLEMEVTARfT  INFORMATION: 

Background 

On  August  22. 1984,  the  Federal 
Register  published  temporary 
regulations  under  T.D.  7965  (49  FR 
33228)  and  proposed  amendments  (49  FR 
33276)  to  the  Income  Tax  Regulations  (28 
CFR  Part  1)  under  sections  163. 165.  and 
1287  of  the  Internal  Revenue  Code  of 
1954.  A  number  of  written  comments 
responding  to  the  notice  were  received. 
A  public  hearing  was  held  on  fanuary 
28, 1985.  On  August  20, 1985,  the  Federal 
Register  published  TJ).  8046  (50  FR 
33522),  an  amendment  of  the  temporary 
regulations  under  TJ3.  7965.  and  an 
amendment  of  the  notice  of  proposed 
rulemaking  (50  FR  33552).  After 


I 


consideration  of  all  comments  regarding 
the  proposed  regulations,  these  final 
regulations  published  in  this  document 
are  adopted. 

Section  310  of  TEFRA  added  new 
sections  163(f).  165(j).  and  1232(c)  to  the 
Code.  The  Tax  Reform  Act  of  1964  (Pub. 
L  98-369;  98  Stat  552)  redesignated 
section  1232(c)  as  section  1287.  Section 
163(f)  disallows  an  interest  deduction 
otherwise  allowable  under  section 
163(a),  or  any  other  provision  of  the 
Code,  if  the  interest  is  attributable  to  a 
registration-required  obligation  that  is 
held  in  bearer  form.  Section  165(j) 
disallows  a  deduction  for  any  loss 
sustained  on  a  registration-required 
obligation  that  is  held  in  bearer  form. 
Section  1287(a)  provides  that,  if  a 
registration-required  obligation  is  held 
in  bearer  form,  any  gain  on  the  sale  or 
other  disposition  of  such  obligation  shall 
be  treated  as  ordinary  income. 

Explanation  of  Provisions 

The  final  regulations  contained  in  this 
document  provide  rules  for  determining 
whether  an  issuer  may  claim  an  interest 
deduction  for  interest  paid  on  an 
obligation  in  bearer  form,  which  is 
otherwise  a  registration-required 
obligation,  because  the  issuer  satisfies 
the  conditions  set  forth  in  section 
163(f)(2)(B).  Under  section  163(f)(2)(B). 
an  obligation  is  not  a  registration- 
required  obligation  if  it  meets  the 
follov«ng  conditions:  interest  on  the 
obligation  is  payable  only  outside  the 
United  States  and  its  possessions;  on  the 
face  of  the  obligation  there  is  a 
statement  that  any  person  who  holds  the 
obligation  will  be  subject  to  limitations 
under  United  States  income  tax  laws; 
and  there  are  arrangements  reasonably 
designed  to  ensure  its  sale  (or  resale  in 
connection  with  the  original  issue)  only 
to  a  person  who  is  not  a  United  States 
person. 

Section  1.16J-ST(c)(l)  of  the  former 
temporary  regulations  provides  that  an 
obhgation  caimot  be  considered  to  l>e 
issued  pursuant  to  arrangements 
reasonably  designed  to  ensure  sale  to 
non-United  States  persons  if.  once  the 
obligation  has  been  made  payable  to  a 
named  payee,  the  obligation  may  be 
made  payable  to  bearer>A  number  of 
commenters  raised  questions  concerning 
the  scope  of  this  rule  (the  conversion 
rule),  such  as  its  application  to  the 
voluntary  recording  of  obligations  under 
the  laws  of  certain  foreign  countries. 
Other  commenters  qeestioned  whether 
this  rule  is  necessary  to  ensure  tax 
compliance  by  United  States  taxpayers. 
In  the  final  regulations,  the  conversion 
rule  is  deleted.  Under  section  103(j)  and 
the  regidations  thereunder,  an  obligation 
that  is  otherwise  considered  to  be  in 


registered  form  is  not  considered  to  be 
in  registered  form  as  of  a  particular  time 
if,  at  tliat  time  or  at  any  time  until  its 
maturity,  it  can  be  transferred  by  a 
means  odier  than  the  reissuance  of  the 
obligation,  issuance  of  a  aew  obligation, 
or  a  book-entry  notation  by  the  issuer 
(or  its  agent).  Such  an  obligation  (a     -'- 
convertible  obligation)  is  therefore 
considered  to  be  in  bearer  form.  As  a 
result  of  the  deletion  of  the  conversion 
rule,  a  convertible  obligation  can  be 
foreign-targeted  in  the  same  manner  as 
any  other  bearer  obligation. 

Section  1.163-5T(c)(l)(ii)(B)  requires  a' 
legend  on  the  face  of  any  bearer 
obligation  or  on  any  detachable  interest 
coupon  for  the  purpose  of  notifying 
purchasers  of  the  penalties  imposed 
under  the  United  States  income  tax  laws 
on  a  United  States  person  who 
purchases  it  The  final  regulations 
clarify  that  the  legend  requirement 
applies  to  a  bearer  obligation  evidenced 
by  a  book  entry.  With  respect  to  such,^n 
obligation,  the  legend  must  appear  in  the 
book  or  record  in  which  the  book  entry 
is  made. 

Section  1.183-5T(c)(l)(i)  requires  that 
there  be  arrangements  reasonably 
designed  to  ensure  that  an  obligation 
will  be  sold  (or  resold  in  connection         ' 
with  its  original  issuance)  only  to  a 
person  who  is  not  a  United  States 
person  or  a  United  States  person  that  is 
a  financial  institution  that  agrees  to 
comply  with  certain  requirements 
contained  in  section  165(j)  and  the 
regulations  thereunder.  Paragraph 
(c)(2)(i)  of  the  regulations  provides  three 
alternative  ways  to  satisfy  this 
requirement  These  methods,  which  are 
described  in  subdivisions  (A),  (B),  and 
(C)  of  paragraph  (c)(2)(i),  impose  certain 
requirements  in  connection  with  the 
original  issuance  of  an  obligation.  The 
third  method  under  subdivision  (C) 
applies  to  an  obligation  that  is  issued 
outside  the  United  States  and  its 
possessions  by  an  issuer  that  does  not 
significantly  engage  in  interstate 
commerce  with  respect  to  the  issuance 
of  the  obligation.  ♦ 

In  applying  the  test  of  arrangements 
reasonably  designed  to  ensure  sale  to 
non-United  States  persons,  commenters 
asked  for  clarification  of  the  meaning 
and  duration  of  an  "original  issuance" 
or  of  an  "issuance"  for  purposes  of  the 
issuer  sanctions.  Commenters  have 
raised  the  question  of  whether  an 
assumption  or  an  assignment  of  an 
obligation  is  an  event  that  requires  the 
new  obligor  to  comply  with  one  of  these 
alternative  arrangements  reasonably 
designed  to  ensure  sale  to  non-United 
States  persons  or  to  certain  United 
States  persons.  Commenters  have  also. 
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asked  whether  a  material  change  in  an 
obligation's  terms,  which  results  in  the 
recognition  of  gain  or  loss  under  section 
1001,  is  an  event  that  requires  an  obligor 
to  comply  with  one  of  these  alternative 
arrangements.  Commenters  have  asked 
that  the  final  regulations  be  clarified  to 
state  that  the  substitution  of  an 
obligation,  even  an  obligation  with 
materially  (liferent  terms,  does  not 
impose  a  requirement  to  comply  with 
one  of  these  alternative  arrangements  as 
long  as  the  obligation  surrendered  was 
issued  under  one  of  these  alternative 
arrangements. 

The  final  regulations  do  not  define  an 
original  issuance  in  terms  of  a  time 
period  because  the  activities  that 
constitute  an  original  issuance  are 
completed  within  different  time  frames 
depending  on  the  circumstances  of  the 
transaction.  However,  the  final 
regulations  clarify  that  an  exchange  of 
one  obligation  for  another  is  an  original 
issuance  only  if  the  exchange 
constitutes  a  disposition  of  property  for 
purposes  of  section  1001  of  the  Code. 
Thus,  in  connection  with  an  exchange 
that  does  not  constitute  the  disposition 
of  an  obligation  under  section  1001,  an 
obligor  does  not  have  to  comply  with 
one  of  the  alternative  arrangements.  In 
connection  with  an  exchange  of 
obligations  that  is  defined  as  a 
disposition  for  purposes  of  section  1001, 
the  final  regulations  do  require  an 
obligor  to  comply  with  one  of  the 
alternative  arrangements.  This 
requirement  is  imposed  in  order  to 
provide  more  assurance  that  bearer 
obligations  will  not  become  readily 
available  to  United  States  persons. 

In  applying  the  test  of  arrangements 
reasonably  designed  to'ensure  sale  to 
non-United  States  persons,  commenters 
aUo  asked  whether  this  requirement 
applies  to  the  issuance  of  a  temporary 
global  security.  The  final  regulations 
contain  a  statement  that  a  tei^orary 
global  security  need  not  satisfy  the 
conditions  of  §  1.183-5(c)(2)(i). 

Section  1.163-5(c)(2)(i)(A>  provides 
that  the  test  of  arrangements  reasonably 
designed  to  ensure  sale  to  non-United 
States  persons  is  met  if  the  obligation  is 
offered  for  sale  and  delivered  only 
outside  the  United  States  and  its 
possessions  and  need  not  be  registered 
under  the  Securities  Act  of  1933  because 
it  is  intended  for  distribution  to  persons 
who  are  not  United  States  persons. 
Commenters  asked  that  this  method  of 
satisfying  the  test  of  arrangements 
reasonably  designed  be  available  to  an 
issuer  of  an  obligation  that  is  registered 
under  the  Securities  Act  of  1933  or 
exempt  from  registration  under  section 
three  or  four  of  the  Act  or  because  the 


obligation  does  not  qualify  as  a  security. 
This  change  was  not  made  in  the  final 
regulations  because  the  evidence  that 
this  test  has  been  satisfied  is  a  written 
opinion  of  Counsel  that  the  security 
need  not  be  registered  under  the 
Securities  Act  of  1933  for  the  reason  that 
it  is  Intended  for  distribution  to  persons 
who  are  not  United  States  persons. 
Although  a  commenter  requested  that 
the  requirement  of  a  written  opinion  of 
counsel  be  deleted  on  the  basis  of  cost, 
the  requirement  was  retained.  Its 
purpose  is  to  doounent  the  specific 
steps  to  be  taken  to  place  an  obligation 
in  the  hands  of  non-United  States 
persons,  and  such  an  analysis  would  be 
required  in  any  event  to  ensure  that  an 
issuer  would  not  violate  the  Securities 
Act  of  1933. 

Section  1.163-5(c)(2)(i)(B)  provides 
that  the  test  of  arrangements  reasonably 
designed  to  ensiu-e  sale  to  non-United 
States  persons  is  met  if  the  obligation  is 
registered  under  the  Securities  Act  of 
1933,  if  it  is  exempt  from  registration 
under  section  3  or  4  of  the  Act.  or  if  the 
obligations  does  not  qualify  as  a 
security  and  if  five  conditions  are  met, 
including  the  place  of  offer,  sale,  and 
delivery,  the  execution  of  a  covenant  by 
the  issuer,  each  underwriter,  and  each 
member  of  the  selling  group,  the  delivery 
of  a  confirmation,  the  receipt  of  a 
certificate,  and  the  requirement  of  no 
actual  knowledge  that  the  certificate  is 
false.  Several  commenters  noted  that  the 
certificate  requirement  contemplates 
purchase  of  a  bearer  obligation  by  a 
United  States  person  acquiring  through 
a  financial  institution  but  that  the  rest  of 
the  conditions  of  the  test  under 
paragraph  (c](2)(i)(B)  do  not  specifically 
provide  for  the  purchase  by  a  United 
States  person  acquiring  through  a 
financial  institution.  These  conunenters 
also  objected  to  the  requirement  of  offer, 
sale,  and  delivery  only  outside  the 
United  States  given  that  the  purchase  by 
United  States  persons  through  financial 
institutions  is  contemplated  under  this 
test. 

Because  of  the  statutory  requirement 
of  arrangements  reasonably  designed  to 
ensure  sale  (or  resale  in  connection  with 
original  issuance)  only  to  non-United 
States  persons,  the  Treasury 
Department  does  not  have  the  authority 
to  permit  the  offer,  sale,  or  delivery  of 
bearer  obligations  inside  the  United 
States  in  connection  with  their  original 
issuance.  Therefore',  the  regulation  was 
not  changed  in  this  respect.  However, 
the  final  regulations  have  been  clarified 
to  the  effect  that  a  bearer  obligation 
may  be  offered  and  sold  outside  the 
United  States  to  a  financial  institution 
purchasing  for  the  account  of  a  customer 


that  is  a  United  States  person  if  the 
financial  institution  agrees  as  a 
condition  of  the  purchase  to  provide  on 
delivery  a  statement  under  penalties  of 
perjury  that  it  is  a  financial  institution, 
that  it  will  comply  with  the  requirements 
in  section  185(j)(3)  (A).  (B),  or  (C)  and 
the  regulations  thereunder  and  that  it  is 
not  purchasing  for  offer  to  resell  or  for 
resale  inside  the  United  States.  The 
other  conditions  of  this  test  have  been 
revised  to  be  consistent  with  this 
change. 

In  addition,  the  statement  to  be 
provided  by  any  person  under  this  test 
has  been  changed  by  the  addition  of  the 
statement  that  the  obligation  is  not 
being  acquired  for  offer  to  resell  or  for 
resale  to  any  person  inside  the  United 
States. 

In  connection  with  the  third  test  of 
compliance  with  arrangements 
reasonably  designed  to  ensure  sale  to 
non-United  States  persons,  the  test 
applicable  to  issuers  who  are  not 
significantly  involved  in  interstate 
commerce  with  respect  to  the  issuance 
of  an  obligation,  commenters  objected 
that  the  threshold  of  "significant" 
involvement  in  interstate  commerce 
luider  the  temporary  regulations  is  too 
strict.  Generally  these  commenters  were 
concerned  because  failure  to  meet  the 
interstate  commerce  test  would  subject 
an  issuance  of  a  certificate  of  deposit  By 
a  foreign  branch  of  the  United  States 
bank  or  by  a  controlled  foreign 
corporation  engaged  in  the  banking 
business  to  requirements  stricter  than 
the  maintenance  of  documentary 
evidence  of  non-United  States  beneficial 
ownership.  The  interstate  commerce 
test,  as  published  in  the  former 
temporary  regulations,  has  been 
retained. 

As  suggested-by  a  conunenter. 
documentary  eVtd«;ice  has  been  defined 
using  one  referemie  point.  The  reference 
point  selected  is  the  definition  under 
subdivision  (iii)  of  A-5  of  S  35a.9999-4T 
for  consistency  with  the  information 
reporting  and  backup  withholding  rules. 
Under  the  (C)  alternative,  a  purchaser  of 
an  individual  certificate  of  deposit 
whose  status  as  a  foreign  person  is  not 
established  by  documentary  evidence 
must  provide  a  signed  statement  that  the 
obligation  is  not  being  acquired  by  or  on 
behalf  of  a  United  States  person  or  that, 
if  a  beneficial  interest  in  the  obligation 
is  being  acquired  by  a  United  States 
person,  such  person  is  a  financial 
institution  or  is  acquiring  through  a 
financial  institution  and  the  obligation  is 
held  by  a  financial  institution  that  has 
agreed  to  comply  with  section  165(j)(3) 
and  the  regulations  thereunder. 


The  interstate  commerce  test  has  been 
retained.  As  in  the  temporary 
regulations  published  on  August  22. 
1984.  foreign  branches  of  United  States 
banks  and  controlled  foreign 
corporations  engaged  in  the  active 
conduct  of  the  banking  business  outside 
the  United  States  can  satisfy  this 
alternative  only  under  the  conditions 
described  in  §  1.163-5(c)(2)(i){C)  [2],  (J), 
and  [4). 

In  connection  with  the  interstate 
commerce  test,  some  commenters 
objected  to  the  rule  that  substantially 
identi^l  loans  disqualify  an  obligation 
from  the  interstate  commerce  test  and 
other  commenters  suggested  that  the 
rule  be  applied  only  where  the 
obligations  are  identical.  The 
regulations  have  not  been  changed 
because  the  existence  of  a  substantially 
identical  obligation  of  a  United  States 
shareholder  may  indicate  the 
involvement  of  the  shareholder  in  the 
I  issuance,  and  the  interstate  commerce 
test  should  be  available  only  if  the  facts 
clearly  indicate  that  the  transaction 
takes  place  only  outside  the  United 
States  and  between  foreign  persons. 

Section  1.163-5(c)(2){v)  requires  that 
interest,  including  original  issue 
discount,  be  payable  only  outside  the 
United  States  and  its  possessions.  A 
commenter  suggested  that  this 
requirement  be  considered  satisfied 
even  if  a  person  presents  an  original 
issue  discount  obligation  inside  the 
United  States  provided  an  amount  equal 
to  the  original  issue  discount  is  payable 
only  outside  the  United  States  and  its 
possessions.  This  suggestion  was  not 
adopted  because  the  requirement  that 
an  obligation  be  presented  outside  the 
United  States  tends  to  reduce  the 
convenience  of  disposing  of  bearer 
obligations  by  United  States  persons.  At 
the  request  of  a  commenter,  the  place  of 
payment  rule  was  changed  by  the 
addition  of  language  to  the  effect  that 
the  amount  of  interest  to  be  considered 
payable  only  outside  the  United  States 
and  its  possessions  is  not  affected  by 
the  amount  of  market  discount 
determined  under  section  1278(a). 

A  conunenter  suggested  that  the 
requirement  that  interest  on  a  bearer 
obligation  be  payable  only  outside  the 
United  States  be  changed  to  a 
requirement  that  the  issuer,  underwriter, 
and  members  of  the  selling  group  must 
agree  at  the  time  of  original  issuance  to 
pay  interest  only  outside  the  United 
States.  This  suggestion  was  not  adopted 
because  the  requirement  to  pay  interest 
only  outside  the  United  States,  like  the 
requirement  of  a  legend,  applies 
throughout  the  term  of  the  obligation. 

The  effective  date  provision  of  the 
issuer  sanctions  has  been  clarified  by 


stating  that  the  former  temporary 
regulations  under  §  5f.l83-l(c)  and  the 
former  proposed  regulations  under 
§  1.163-5(c)  published  in  September, 
1983,  only  apply  to  an  obligation  issued 
after  December  31, 1982  and  on  or 
before  September  21. 1984.  This  change 
makes  it  clear  that  the  Service  will  not 
apply  the  former  temporary  or  proposed 
regulations  to  the  determination  of 
whether  an  obligation  issued  on  or 
before  December  31. 1982  satisfied 
section  163(f)(2)(B)(i)  for  the  purpose  of 
satisfying  section  127(g)(3)  of  the  Tax 
Reform  Act  of  1984.  Consistent  with  the 
effective  date  change  to  the  foreign- 
targeting  regulations,  the  effective  date 
provisions  of  the  holder  sanctions  under 
S  1.165-12  and  §  1.128-1  with  respect  to 
the  definition  of  registered  form  have 
been  changed  to  apply  the  definition  to 
obligations  issued  after  December  31. 
1982. 

The  effective  date  of  the  definition  of 
registered  form  was  also  changed  to 
provide  that  the  former  temporary 
regulations  under  5f.l63-l  or  the  former 
proposed  regulations  published  on 
September  2, 1983  apply  to  the  definition 
of  registered  form  with  respect  to 
obligations  issued  after  September  21, 
1984  pursuant  to  the  exercise  of  a 
warrant  or  the  conversion  of  a 
convertible  obligation,  which  warrant  or 
convertible  obligation  (including 
conversion  privilege)  was  issued  on  or 
before  September  21, 1984. 

The  holder  sanctions  under  §  1.165-12 
and  §  1.1287-1  have  been  revised  in  a 
number  of  ways  in  response  to 
suggestions  by  various  commenters. 
First,  a  person  holding  a  bearer 
obligation  under  §  1.165-12(c)  (1)  and 
qualifying  as  a  registered  broker-dealer 
(or  a  person  exempt  from  such 
registration  because  it  is  a  bank)  is  not 
required  to  hold  the  obligation  outside 
the  United  States  in  connection  with  a 
trade  or  business  conducted  outside  the 
United  States,  and  a  financial  institution 
is  not  required  to  hold  a  bearer 
obligation  outside  the  United  States.  A 
registered  broker-dealer  (or  a  person 
exempt  from  such  registration  because  it 
is  a  bank)  is  allowed  to  hold  a  bearer 
obligation  inside  the  United  States  for 
sale  to  customers  in  the  ordinary  course 
of  its  trade  or  business  conducted  inside 
or  outside  the  United  States.  A  financial 
institution  is  allowed  to  hold  a  bearer 
obligation  inside  the  United  States  for 
sale  to  customers  in  the  ordinary  course 
of  its  trade  or  business  conducted 
outside  the  United  States  only  if  the 
financial  institution  offers  to  sell,  sells, 
and  delivers  the  obligation  outside  the 
United  States.  Second,  a  broker-dealer 
holding  an  obligation  under  S  1.165- 
12(c)(1)  is  allowed  to  offer  to  sell  and 


sell  inside  the  United  States  in  a 
transaction  consisting  of  the  purchase  of 
a  block  of  obligations  with  a  total 
denomination  of  at  least  $1,000,000  to  a 
financial  institution  that  provides  a 
statement  under  penalties  of  perjury 
that  it  is  a  financial  institution 
purchasing  for  its  own  account  or  for  the 
account  of  another  financial  institution 
or  exempt  organization  as  defined  in 
section  501(c)(3)  and  that  it  will  comply 
with  section  165{j)(3)  (A).  (B).  or  (C)  and 
the  regulations  th^under.  Similary,  the 
final  regulatioRS  pR>vide  that  a  financial 
institution  holding  for  its  own  account 
under  §  1.165-12(c)(2)  or  a  person 
holding  a  bearer  obligation  through  a 
financial  institution  under  S  1.165- 
12(c)(3)  is  permitted  to  offer  and  resell 
the  obligation  inside  the  United  States 
only  to  a  financial  institution  for  its  own 
account  or  for  the  account  of  an  exempt 
organization.  Further,  the  requirement  to 
report  payments  of  interest  and  gross 
proceeds  with  respect  to  bearer  bonds 
held  through  financial  institutions  has 
been  expanded  by  requiring  such 
reporting  in  the  case  of  payments  to 
exempt  recipients  under  §  1.6049- 
4(c)(l)(ii). 

Although  some  commenters  asked  for 
a  change  in  the  conffrmation  and 
documentary  evidence  requirements 
applicable  to  deliveries  outside  the  U.S., 
the  final  regulations  were  not  changed 
to  eliminate  the  requirement  of  a 
confirmation  on  delivery  to  a  financial 
institution  and  of  documentary  evidence 
on  delivery  to  a  person  who  is  not  a 
financial  institution.  These  requirements 
were  included  in  the  former  temporary 
regulations  in  lieu  of  the  more  stringent 
certificate  requirement  in  the  former 
proposed  regulations  issued  in 
September  of  1983.  At  the  time  the 
certificate  requirement  was  deleted,  the 
confirmation  and  documentary  evidence 
requirements  were  viewed  as  workable 
and  as  minimizing  the  administrative 
burden  while  providing  a  degree  of 
assurance  that  bearer  obligations  would 
not  be  readily  available  to  United  States 
persons;  there  is  no  reason  to  further 
relax  these  rules. 

Non- Applicability  pf  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required. 

Regulatory  Flexibility  Act 

Although  a  notice  of  proposed 
rulemaking  that  solicited  public 
comment  was  issued,  the  Internal 
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Revenue  Service  concluded  when  the 
notice  was  issued  that  the  regalations 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  did  not  apply.  Accordingly,  the 
final  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  G). 

Paperwork  Reductioii  Act 

The  collection  of  information 
requirements  contained  in  this 
reguiation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB]  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  under  Control  No.  1545-0788. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  P.  Ann  Fisher  of  the  Office  of  the 
Associate  Chief  Counsel  (International) 
within  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  Personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department,  however,  participated  in 
developing  the  regulations,  on  matters  of 
both  substance  and  style. 

List  of  Subjects 

26  CFR  lj61-l  through  1^1-4 

Income  taxes.  Taxable  income. 
Deductions.  Exemptions.  Industrial 
development  bonds.  Registration 
requirements. 

26  CFR  1.1201  through  1.1287-lT 

Income  taxes.  Capital  gains  and 
losses.  Recapture. 

26  CFR  Part  602 

OMB  control  numbers.  Paperwork 
Reduction  Act. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Parts  1  and  602 

are  amended  as  follows;  > 

i 

PART  1^AM€NOED1 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  *  '  "  Sections 
1.165-12  and  1.1287-1  also  iMued  under  26 
U.S.C.  165  (j)  (3). 

§1.t63-5T    (Removed] 

Par.  2.  Section  1.163-5T  is  removed. 
New  §  1.163-5  is  inserted  in  its  place,  ta, 
read  as  follows: 

§  1.163-5    Denial  of  Interest  deduction  on 
certain  ot>U9ation8  Issued  after  December 
31,  1982.  unless  issued  in  registered  fonn. 
(a)  [Reserved) 


(b)  [Reserved] 

(c)  Obligations  issued  to  foreign 
persons  after  September  21.  1964 — (1)  In 
general.  A  determination  of  whether  an 
obligation  satisHes  each  of  the 
requirements  of  this  paragraph  shall  be 
made  on  an  obligation-by-obligation 
basis.  An  obligation  issued  directly  (or 
through  affiliated  entities)  in  bearer 
form  by.  or  guaranteed  by,  a  United 
States  Government-owned  agency  or  a 
United  States  Government-sponsored 
enterprise,  such  as  the  Federal  National 
Mortgage  Association,  the  Federal 
Holme  Loan  Banks,  the  Federal  Loan 
Mortgage  Corporation,  the  Farm  Credit 
Administration,  and  the  Student  Loan 
Marketing  Association,  may  not  satisfy 
this  paragraph  (c).  An  obligation  issued 
after  September  21. 1984  is  described  in 
this  paragraph  if — 

(i)  There  are  arrangements  reasonably 
designed  to  ensure  that  such  obligation 
will  be  sold  (or  resold  in  connection 
with  its  original  issuance)  only  to  a 
person  who  is  not  a  United  States 
person  or  who  is  a  United  States  person 
that  is  a  financial  institution  (as  defined 
in  S  1.165-12{c)(l)(v))  purchasing  for  its 
own  account  or  for  the  account  of  a 
customer  and  that  agrees  to  comply  with 
the  requirements  of  section  165(j)(3) 
(A),(B).  or  (C)  and  the  regulations 
thereunder,  and 

(ii)  In  the  case  of  an  obligation  which 
is  not  in  registered  form — 

(A)  Interest  on  such  obligation  is 
payable  only  outside  the  United  States 
and  its  possessions,  and 

(B)  Unless  the  obligation  is  described 
in  subparagraph  (2)(i)(C)  of  this 
paragraph  or  is  a  temporary  global 
security,  the  following  statement  in 
English  either  appears  on  the  face  of  the 
obligation  and  on  an^  interest  coupons 
which  may  be  detached  therefrom  or,  if 
the  obligation  is  evidenced  by  a  book 
entry,  appears  in  the  book  or  record  in 
which  the  book  entry  is  made:  "Any 
United  States  person  who  holds  this 
obligation  will  be  subject  to  limitations 
under  the  United  States  income  tax 
laws,  including  the  limitations  provided 
in  sections  165(j)  and  1287(a)  of  the 
Infernal  Revenue  Code."  For  purposes  of 
this  paragraph,  the  term  "temporary 
global  security"  means  a  security  which 
is  held  for  the  benefit  of  the  purchasers 
of  the  obligations  of  the  issuer  and 
interests  in  which  are  exchangeable  for 
securities  in  definitive  registered  or 
bearer  form  prior  to  its  stated  maturity. 

(2)  Rules  for  the  application  of  this 
paragraph— {i]  Arrangements 
reasonably  designed  to  ensure  sale  to 
non-United  States  persons.  An 
obligation  will  be  considered  to  satisfy 
paragraph  (c)(l)(i)  of  this  section  if  the 
conditions  of  subdivision  (A),  (B),  or  [C] 


of  this  subdivision  (i)  are  met  in 
connection  with  the  original  issuance  of 
the  obligation.  An  exchange  of  one 
obligation  for  another  is  considered  an 
original  issuance  if  and  only  if  the 
exchange  constitutes  a  disposition  of 
property  for  purposes  of  section  lixn  of 
the  Code.  Obligations  that  meet  the 
conditions  of  subdivisions  (A).  (6]  and 
(C)  (other  than  certiricates  of  deposit 
issued  under  the  conditions  of 
subdivision  (C]  by  a  United  States 
person  or  by  a  controlled  foreign 
corporation  within  the  meaning  of 
section  957(a)  that  is  engaged  in  the 
active  conduct  of  a  banking  business 
within  the  meaning  of  section  954(c)(3) 
(B)  as  in  effect  prior  to  the  Tax  Reform 
Act  of  1986,  and  the  regulations 
thereunder)  may  be  issued  in  a  single 
public  offering.  A  temporary  global 
security  is  not  required  to  satisfy  the 
conditions  of  this  subdivision  (i). 

(A)  In  connection  with  the  original 
issuance  of  an  obligation,  the  obligation 
is  offered  for  sale  or  resale  only  outside 
of  the  United  States  and  its  possessions, 
is  delivered  only  outside  the  United 
States  and  its  possessions  and  is  not 
registered  under  the  Securities  Act  of 
1933  because  it  is  intended  for 
distribution  to  persons  who  are  not 
United  States  persons.  An  obligation 
will  not  be  considered  to  be  required  to 
be  registered  under  the  Securities  Act  of 
1933  if  the  issuer,  in  reliance  on  the 
written  opinion  of  counsel  received  prior 
to  the  issuance  thereof,  determines  in 
good  faith  that  the  obligation  need  not 
be  registered  under  the  Securities  Act  of 
1933  for  the  reason  that  it  is  intended  for 
distribution  to  persons  who  are  iK>t 
United  States  persons.  Solely  for 
purposes  of  this  subdivision  (i)(A).  the 
term  "United  States  person"  hiu  the 
same  meaning  as  it  has  for  pnrpoaes  vi 
determining  whether  an  obligation  is 
intended  for  distribution  to  persons 
under  the  Securities  Act  of  1933. 

(B)  The  obligation  is  registered  under 
the  Securities  Act  of  1933,  the  obligation 
is  exempt  from  registration  by  reason  of 
section  3  or  section  4  of  such  Act.  or  the 
obligation  does  not  qualify  as  a  security 
under  the  Securities  Act  of  1933,  and  all 
the  conditions  set  forth  in  paragraph 
(c){2)(i)(BM^).  (2).  (3).  (4)  and  (5)  are  met 
with  respect  to  such  obligation. 

(/)  In  connection  with  the  original 
issuance  of  an  obligation  in  bearer  form, 
the  obligation  is  offered  for  sale  or 
resale  only  outside  the  United  States 
and  its  possessions. 

[2]  The  issuer  does  not,  and  each 
underwriter  and  each  member  of  the 
selling  group,  if  any,  covenants  that  it 
will  not,  in  connection  with  the  original 
issuance  of  the  obligatidn,  offer  to  sell  or 


resell  the  obligation  in  bearer  form  to 
any  person  inside  the  United  States  or  to 
a  United  States  person  unless  such 
United  States  person  is  a  financial 
institution  as  defined  in  S  1.165-12(c)(v) 
purchasing  for  its  own  account  or  for  the 
account  of  a  customer,  which  financial 
institution,  as  a  condition  of  the 
purchase,  agrees  to  provide  on  delivery 
of  the  obligation  (or  on  issuance,  if  the 
obligation  is  not  in  definitive  form)  the 
certificate  required  under  paragraph 
(c)(2)(i)(B)(4). 

(J)  In  connection  with  its  sale  or 
resale  during  the  original  issuance  of  the 
obligation  in  bearer  form,  each 
underwriter  and  each  member  of  the 
selling  group,  if  any,  or  the  issuer,  if 
there  is  no  underwriter  or  selling  group, 
sends  a  confirmation  to  the  purchaser  of 
the  bearer  obligation  stating  that  the 
purchaser  represents  that  it  is  not  a 
United  States  person  or,  if  it  is  a  United 
States  person,  it  is  a  financial  institution 
as  defined  in  §  1.165-12(c)(v)  purchasing 
for  its  own  account  or  for  Uie  account  of 
a  customer  and  that  the  financial 
institution  will  comply  with  the 
requirements  of  section  165(j)(3)  (A).  (B). 
or  (C)  and  the  regulations  thereunder. 
The  confirmation  must  also  state  that  if 
the  purchaser  is  a  dealer,  it  will  send 
similar  confirmations  to  whomever 
purchases  fix)m  it 

(4)  In  connection  with  the  original 
issuance  of  the  obligation  in  bearer 
form,  it  is  delivered  in  definitive  form  (or 
issued,  if  the  obligation  is  not  in 
definhivff  form)  to  the  person  entitled  to 
physical  delivery  thereof  only  upon 
presentation  of  a  certificate  signed  by 
such  person  to  the  issuer,  underwriter, 
or  member  of  the  selling  group,  which 
certificate  states  that  the  obligation  is 
not  being  acquired  by  or  on  behalf  of  a 
United  States  person,  or  for  offer  to 
resell  or  for  resale  to  a  United  States 
person  or  any  person  inside  the  United 
States,  or,  if  a  beneficial  interest  in  the 
obligation  is  being  acquired  by  a  United 
States  person,  that  such  person  is  a 
financial  institution  as  defined  in 
9  1.165-12(c)(v)  or  is  acquiring  through  a 
financial  institution  and  that  the 
obligation  is  held  by  a  financial 
institution  that  has  agreed  to  comply 
with  the  requirements  of  section 
165(j)(3)  (A).  (B).  or  (C)  and  the 
I'egulations  thereunder  and  that  is  not 
!  purchasing  for  offer  to  resell  or  for 
resale  inside  the  United  States.  When  a 
certificate  is  provided  by  a  clearing 
organization,  it  must  be  based  on 
statements  provided  to  it  by  its  member 
organizations.  A  clearing  organization  is 
an  entity  which  is  in  the  business  of 
holding  obligations  for  member 
organizations  and  transferring 


obligations  among  such  members  by 
credit  or  debit  to  the  account  of  a 
member  without  the  necessity  or 
physical  delivery  of  the  obligation.  For 
purposes  of  paragraph  (c)(2)(i)(B),  the 
term  "delivery"  does  not  include  the 
delivery  of  an  obligation  to  an 
underwriter  or  member  of  the  selling 
group,  if  any. 

(5)  The  issuer,  underwriter,  or  member 
of  the  selling  group  does  not  have  actual 
knowledge  that  the  certificate  described 
in  paragraph  (c)(2)(i)(B)(4)  of  this  section 
is  false.  The  issuer,  underwriter,  or 
member  of  the  selling  group  shall  be 
deemed  to  have  actual  knowledge  that 
the  certificate  described  in  paragraph 
(c)(2)(i)(B)(4)  of  this  section  is  false  if  the 
issuer,  underwriter,  or  member  of  the 
selling  group  has  a  United  States 
address  for  the  beneficial  owner  (other 
than  a  financial  institution  as  defined  in 
S  1.165-12(c)(v)  that  represents  that  it 
will  comply  with  the  requirements  of 
section  165(j)(3)  (A).  (B).  or  (C)  and  the 
regulations  thereunder)  and  does  not 
have  documentary  evidence  as 
described  in  subdivision  (iii)  of  A-5  of 
§  35a.9999-4T  that  the  beneficial  OMmer 
is  not  a  United  States  person. 

(C)  The  obligation  is  issued  only 
outside  the  United  States  and  its 
possessions  by  an  issuer  that  does  not 
significanUy  engage  in  interstate 
commerce  with  respect  to  the  issuance 
of  such  obligation  either  directiy  or 
through  its  agent  an  underwriter,  or  a 
member  of  the  selling  group.  In  the  case 
of  an  issuer  that  is  a  United  States 
person,  such  issuer  may  only  satisfy  the 
test  set  forth  in  this  paragraph 
(c)(2)(i)(C)  if- 

[1]  It  is  engaged  through  a  branch  in 
the  active  conduct  of  a  banking 
business,  within  the  meaning  of  section 
954(c)(3)(B)  as  in  effect  before  the  Tax 
Reform  Act  of  1986,  and  the  regulations 
thereunder,  outside  the  United  States; 

[2]  The  obligation  is  issued  outside  of 
the  United  States  by  the  branch  in 
connection  with  that  trade  or  business; 

(J)  The  obligation  that  is  so  issued  is 
sold  directly  to  the  public  and  is  not 
issued  as  a  part  of  a  larger  issuance 
made  by  means  of  a  public  offering;  and 

(4)  The  issuer  either  maintains 
documentary  evidence  as  described  in 
subdivision  (iii)  of  A-5  of  i  35a.9999-4T 
that  the  purdiaser  is  not  a  United  States 
person  (provided  that  the  issuer  has  no 
actual  knowledge  that  the  docimientary 
evidence  is  false)  or  on  delivery  of  the 
obligation  the  issuer  receives  a 
statement  signed  by  the  person  entitled 
to  physical  delivery  thereof  and  stating 
either  that  the  obligation  is  not  being 
acquired  by  or  on  behalf  of  a  United 
States  person  or  that  if  a  beneficial 


interest  in  the  obligation  is  being 
acquired  by  a  United  States  person, 
such  person  is  a  financial  institution  as 
defined  in  §  1.165-12(c)(v)  or  is  acquiring 
through  a  financial  institution  and  the 
obligation  is  held  by  a  financial 
institution  that  has  agreed  to  comply         '' 
with  the  requirements  of  165(j)(3)  (A). 
(B)  or  (C)  and  the  regulations  thereunder 
and  that  it  is  not  purchasing  for  offer  to 
resell  or  for  resale  inside  the  United 
States  (provided  that  the  issuer  has  no 
actual  knowledge  that  the  statement  is 
false). 

In  addition,  an  issuer  that  is  a 
controlled  foreign  corporation  within  the 
meaning  of  section  957  (a)  that  is 
engaged  in  the  active  conduct  of  a  * 

banldng  business  outside  the  United 
States  within  the  meaning  of  section 
954(c)(3)(B)  as  in  effect  before  the  Tax 
Reform  Act  of  1986,  and  the  regulations 
thereunder,  can  only  satisfy  the  '-??^ 

provisions  of  this  paragraph  (c)(2)(i)(C). 
if  it  meets  the  requirements  of  this 
paragraph  (c)(2)(i)(C)(2),  (3)  and  (4). 

(ii)  Special  rules.  An  obligation  shall 
not  be  considered  to  be  described  in 
paragraph  (c)(2)(i)(C)  of  this  section  if  it 
is — 

(A)  Guaranteed  by  a  United  States 
shareholder  of  the  issuer 

(B)  Convertible  into  a  debt  or  equity 
interest  in  a  United  States  shareholder 
of  the  issuer;  or 

(C)  Substantially  identical  to  an 
obligation  issued  by  a  United  States 
shareholder  of  the  issuer.  ' 

For  purposes  of  this  paragraph 
(c)(2)(ii).  the  term  "United  States 
shareholder"  is  defined  as  it  is  defined 
in  section  951  (b)  and  the  regiilations 
thereunder.  For  purposes  of  this 
paragraph  (c)(2)(ii)(C),  obligations  are 
substantially  identical  if  the  face 
amount,  interest  rate,  term  of  the  issue, 
due  dates  for  payments,  and  maturity 
date  of  each  is  substantially  identical  to 
the  other. 

(iii)  Interstate  commerce.  For 
purposes  of  this  paragraph,  the  term 
"interstate  commerce"  means  trade  or 
commerce  in  obligations  or  any 
transportation  or  communication 
rriating  thereto  between  any  foreign 
country  and  the  United  States  or  its 
possessions. 

(A)  An  issuer  will  not  be  considered 
to  engage  significanUy  in  interstate 
commerce  with  respect  to  the  issuance 
of  an  obligation  if  the  only  activities 
with  respect  to  which  the  issuer  uses  the 
means  or  instrumentalities  of  interstate 
commerce  are  activities  of  a  preparatory 
or  auxiliary  character  that  do  not 
involve  communicalion  between  a 
prospective  purchaser  and  an  issuer,  its 
agent  an  underwriter,  or  member  of  the 
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selling  group  if  either  is  inside  the 
United  States  or  its  possessions. 
Activities  of  a  preparatory  or  aiudUary 
character  include,  but  are  not  limited  to, 
the  following  activities: 

(7)  Establishment  or  participation  in 
establishment  of  policies  concerning  the 
issuance  of  obligations  and  the 
allocation  of  funding  by  a  United  States 
shareholder  with  respect  to  obligations 
issued  by  a  foreign  corporation  or  by  a 
United  States  office  with  respect  to 
obligations  issued  by  a  foreign  branch; 

(2)  Negotiation  between  the  issuer  and 
underwriters  as  to  the  terms  and  pricing 
of  an  issue; 

(5)  Transfer  of  funds  to  an  office  of  an 
issuer  in  the  United  States  or  its 
possessions  by  a  foreign  branch  or  to  a 
United  States  shareholder  by  a  foreign 
corporatioa; 

[4]  Consultation  by  an  issuer  with 
accountants  and  lawyers  or  other 
financial  advisors  in  the  United  States 
or  its  possessions  regarding  the  issuance 
of  an  obligation; 

(5)  Document  drafting  and  printing: 
and 

(6)  Provision  of  payment  or  delivery 
instructions  to  members  of  the  selling 
group  by  an  issuer's  office  or  agent  that 
is  located  in  the  United  States  or  its 
possessions. 

(B)  Activities  that  will  not  be 
considered  to  be  of  a  preparatory  or 
auxiliary  character  include,  but  are  not 
limited  to,  any  of  the  following 
activities: 

(7)  Negotiation  or  communication 
between  a  prospective  purchaser  and  an 
issuer,  its  agent,  an  underwriter,  or  a 
member  of  the  selling  group  concerning 
the  sale  of  an  obligation  if  either  is 
inside  the  United  States  or  its 
possessions; 

(2)  Involvement  of  an  issuer's  office, 
its  agent,  an  underwriter,  or  a  member 
of  the  selling  group  in  the  United  States 
or  its  possessions  in  the  offer  or  sale  of 
a  particular  obligation,  either  direcUy 
with  the  prospective  purchaser,  or 
through  the  issuer  in  a  foreign  country; 

[3]  Delivery  of  an  obligation  in  the 
United  States  or  its  possessions;  or 

[4]  Advertising  or  otherwise 
promoting  an  obligation  in  the  United 
States  or  its  possessions. 

(C)  The  following  examples  illustrate 
the  application  of  this  subdivision  (iii)  of 
S  1.163-5(c)(2). 

Example  (1).  Foreign  corporation  A.  a 
corporation  organized  ai  and  doing  business 
in  foreign  country  Z,  and  not  a  controlled 
foreign  corporation  within  the  meaning  of 
section  957(a)  that  is  engaged  in  the  conduct 
of  a  banking  business  within  the  meaning  of 
section  954(cy(3)(B)  as  in  effect  before  the  Tax 
Refonn  Act  of  1968.  issues  its  det^entores 
outside  the  United  States.  The  debentures  are 


not  guaranteed  by  a  United  States 
shareholder  of  A.  nor  are  they  convertible 
into  a  debt  or  equity  interest  of  a  United 
States  shareholder  of  A  nor  are  they 
substantially  identical  to  an  obligation  issued 
by  a  United  States  shareholder  of  A.  A 
consults  its  accountants  and  lawyers  in  the 
United  States  for  certain  securities  and  tax 
advice  regarding  the  debt  offering.  The 
underwriting  and  selling  group  in  respect  to 
A's  offering  is  composed  entirely  of  foreign 
securities  fums.  some  of  which  are  foreign 
subsidiaries  of  United  States  securities  firms. 
A  U.S.  afTiliate  of  the  foreign  underwriter 
communicates  payment  and  delivery 
instructions  to  the  selling  group.  All  offering 
circulars  for  the  offering  are  mailed  and 
delivered  outside  the  United  States  and  its 
possessions.  All  det>entiires  are  delivered 
and  paid  for  outside  the  United  States  and  its 
possessions.  Nki  office  located  in  the  United 
Stales  or  in  a  United  States  possession  is 
involved  in  the  sale  of  debentures.  Interest  on 
the  debentures  is  payable  only  outside  the 
United  States  and  its  possessions.  A  is  not 
significantly  engaged  in  interstate  commerce 
with  respect  to  the  offering. 

Example  (2).  B.  a  United  States  bank,  does 
business  in  foreign  country  X  through  a 
branch  located  in  X.  The  t>ranch  is  a  staffed 
and  operating  unit  engaged  in  tbe  active 
conduct  of  a  banking  business  consisting  of 
one  or  more  of  the  activities  set  forth  in 
S  1.954-2(d)(2)(ii).  As  part  of  its  ongoing 
business,  the  branch  in  X  issues  negotiable 
certificates  of  deposit  with  a  maturity  in 
excess  of  one  year  to  customers  upon 
request.  The  certificates  of  deposit  are  not 
guaranteed  by  a  United  States  shareholder  of 
B,  nor  are  they  convertibie  into  a  debt  or 
equity  interest  of  a  United  States  shareholder 
of  &  nor  are  they  substantially  identical  to  an 
obligation  issued  by  a  United  States 
shai  eholder  of  B.  Policies  regarding  the 
issuance  of  negotiable  certiRcates  of  deposit 
and  funding  allocations  for  foreign  branches 
are  set  in  the  United  States  at  8*8  main  office. 
Branch  personnel  decide  whedier  to  issue  a 
negotiable  certificate  of  deposit  based  on  the 
guidelines  established  by  the  United  States 
offices  of  B.  but  without  communicating  with 
the  United  States  offices  of  B  with  respect  to 
the  issuance  of  a  particular  obligation. 
Negotiable  ceriificates  of  deposits  are 
delivered  and  paid  for  outside  the  United 
States  and  its  possessions.  Interest  on  the 
negotiable  certificates  of  deposit  is  payable 
only  outside  the  United  States  and  its 
possessions.  B  maintains  docunentary 
evidence  described  in  {  l.l&»-6(c)(2)(i)(CH4). 
After  the  issuance  of  negotiable  certificates 
of  deposit  by  the  foreign  branch  of  B.  the 
foreign  branch  sends  the  funds  to  a  United 
States  branch  of  B  for  use  in  domestic 
operations.  B  is  not  significantly  engaged  in 
interstate  commerce  vrtth  respect  to  the 
issuance  of  such  obligation. 

Example  (3).  The  facts  in  Example  (2)  apply 
except  that  the  foreign  branch  of  B  consulted, 
by  telephone,  the  main  office  in  the  Uniled 
States  to  request  approval  of  tbe  issuance  of 
the  certificate  of  deposit  at  a  particular  rate 
of  interest  The  main  office  granted 
permission  to  issue  tbe  negotiable  certificate 
of  deposit  to  the  customer  by  a  telex  sent 
from  the  main  ofRce  of  B  to  the  branch  in  X.  B 


is  significantly  engaged  in  interstate 
commerce  with  respect  to  the  issuance  of  the 
obligation  as  a  result  of  involvement  of  B's 
United  States  office  in  the  issuance  of  the 
obligation. 

Example  (4).  The  facts  in  Example  (2)  apply 
with  tbe  additional  fact  that  a  customer 
contacted  the  foreign  branch  of  B  through  a 
telex  originating  in  the  United  States  or  its 
possessions.  Subsequent  to  the  telex,  the 
foreign  branch  issued  the  negotiable 
certificate  of  deposit  and  recorded  it  on  the 
books.  B  is  significantly  engaged  in  interstate 
commerce  with  respect  to  the  issuance  of  the 
obligation  as  a  result  of  its  communication  by 
telex  with  a  customer  in  the  United  States. 

(iv)  Possessions.  For  purposes  of  this 
section,  the  term  "possessions"  includes 
Puerto  Rico,  the  U.S.  Virgin  Islands, 
Guam,  American  Samoa,  Wake  Island, 
and  Northern  Mariana  Islands. 

( v)  Interest  payable  outside  of  the 
United  States.  Interest  will  be 
considered  payable  only  outside  the 
United  States  and  its  possessions  if 
payment  of  such  interest  can  be  made 
only  upon  presentation  of  a  coupon,  or 
upon  making  of  any  other  demand  for 
payment,  outside  of  the  United  States 
and  its  possessions  to  the  issuer  or  a 
paying  agent  The  fact  that  payment  is 
made  by  a  draft  drawn  on  a  United 
States  bank  account  or  by  a  wire  or 
other  electronic  transfer  from  a  United 
States  accoimt  does  not  affect  this 
result.  Interest  payments  will  be 
considered  to  be  made  within  the  United 
States  if  the  payments  are  made  by  a 
transfer  of  funds  into  an  account 
maintained  by  the  payee  in  the  United 
States  or  mailed  to  an  address  in  the 
United  States,  if— 

(A)  The  interest  is  paid  on  an 
obligation  issued  by  either  a  United 
States  person,  a  controlled  foreign 
corporation  as  defined  in  section  957  (a), 
or  a  foreign  corporation  if  50  percent  or 
more  of  the  gross  income  of  the  foreign 
corporation  from  all  sources  of  the  3- 
year  period  ending  with  the  close  of  its 
taxable  year  preceding  the  original 
issuance  of  the  obligation  (or  for  such 
part  of  the  period  that  the  foreign 
corporation  has  been  in  existence)  was 
effectively  connected  with  the  conduct 
of  a  trade  or  business  within  the  United 
States;  and 

(B)  The  interest  is  paid  to  a  person 
other  than — 

[1)  A  person  who  may  satisfy  the 
requirements  of  section  165  (j)(3)  (A), 
(B),  or  (C)  and  the  regulations 
thereunder  and 

[2]  A  fmancial  institution  as  a  step  in 
the  clearance  of  funds  and  such  interest 
is  promptly  credited  to  an  account 
maintained  outside  the  United  States  for 
such  Bnancial  institution  or  for  persons 
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for  which  the  fmancial  institution  has 
collected  such  interest. 

Interest  is  considered  to  be  paid 
within  the  United  States  and  its 
possessions  if  a  coupon  is  presented,  or 
a  demand  for  payment  is  otherwise 
made,  to  the  issuer  or  a  paying  agent 
(whether  a  United  States  or  foreign 
person)  in  the  United  States  and  its 
possessions  even  if  the  funds  paid  are 
credited  to  an  account  maintained  by 
the  payee  outside  the  United  States  and 
its  possessions.  Interest  will  be 
considered  payable  only  outside  the 
United  States  and  its  possessions 
notwithstanding  that  such  interest  may 
becomejiayable  at  the  office  of  the 
issuer  or  its  United  States  paying  agent 
under  the  following  conditions:  the 
issuer  has  appointed  paying  agents 
located  outside  the  United  States  and  its 
possessions  with  the  reasonable 
expectation  that  such  paying  agents  will 
be  able  to  pay  the  interest  in  United 
States  dollars,  and  the  full  amount  of 
such  payment  at  the  offices  of  all  such 
paying  agents  is  illegal  or  effectively 
precluded  because  of  the  imposition  of 
exchange  controls  or  other  similar 
restrictions  on  the  full  payment  or 
receipt  of  interest  in  United  States 
dollars.  A  lawsuit  brought  in  the  United 
States  or  its  possessions  for  payment  of 
the  obligation  or  interest  thereon  as  a 
result  of  a  default  shall  not  be 
considered  to  be  a  demand  for  payment. 
For  purposes  of  this  subdivision  (v). 
Interest  includes  original  issue  discount 
as  defined  in  section  1273(a).  Therefore, 
an  amount  equal  to  the  original  issue 
discount  as  defined  in  section  1273(a)  is 
payable  only  outside  the  United  States 
and  its  possessions.  The  amount  of 
market  discount  as  defined  in  section 
1278(a)  does  not  affect  the  amount  of 
interest  to  be  considered  payable  only 
outside  the  United  States  and  its 
possessions. 

(vi)  Rules  relating  to  obligations 
issued  after  December  31.  1962  and  on 
or  before  September  21,  1984.  Whether 
an  obligation  originally  issued  after 
December  31, 1982  and  on  or  before 
September  21, 19B4.  or  an  obligation 
originally  issued  after  September  21, 
1984  pursuant  to  the  exercise  of  a 
warrant  or  the  conversion  of  a 
convertible  obligation,  which  warrant  or 
obligation  (including  conversion 
privilege)  was  issued  after  December  31. 
1982  and  on  or  before  September  21, 
1984,  is  described  in  section  163(f)(2)(B) 
shall  be  determined  under  the  rules 
provided  in  %  5f.l63-l(c)  as  in  effect 
prior  to  its  removal.  Notwithstanding  the 
preceding  sentence,  an  issuer  will  be 
considered  to  satisfy  the  requirements  of 
section  163(0(2](B]  with  respect  to  an 


obligation  issued  after  December  31. 

1982  and  on  or  before  September  21. 
1984  or  after  September  21, 1984 
pursuant  to  the  exercise  of  a  warrant  or 
the  conversion  of  a  convertible 
obligation,  which  warrant  or  obligation 
(including  conversion  privilege)  was 
issued  after  December  31. 1082  and  on  or 
before  September  21, 1984,  if  the  issuer 
substantially  complied  with  the 
proposed  regulations  provided  in 

S  1.16^-5(c).  which  were  published  in 
the  Federal  Register  on  September  2. 

1983  (48  FR  39953)  and  superseded  by 
temporary  regulations  published  in  the 
Federal  Register  on  August  22, 1964  (49 
FR  33228). 

(3)  Effective  Date.  These  regulations 
apply  generally  to  obligations  issued 
after  January  20, 1987.  A  taxpayer  may 
choose  to  apply  the  rules  of  §  1.163-5(c} 
with  respect  to  an  obligation  issued 
after  December  31. 1982  and  on  or 
before  January  20, 1987. 

If  this  choice  is  made,  the  rules  of 
§  l.ie3-5(c)  will  apply  in  lieu  of  5  1.163- 
5T(c)  except  that  the  legend  requirement 
under  S  1.163-5(c)(l)(ii)(B)  does  not 
apply  with  respect  to  a  bearer  obligation 
evidenced  exclusively  by  a  book  entry 
and  that  the  certification  requirement 
under  §  5f.l83-l(c)(2)(i)(B)(4)  applies  in 
lieu  of  the  certification  under  §  1.163- 
5(c){2)(i)(B)(4). 

Par.  3.  Section  1.165-127  Is  removed. 
New  §1.165-12  is  inserted  in  its  place,  to 
read  as  foUovvs: 


§1.165-12    Dmniat  of  deduction  for  I 

on  registration-required  obligations  not  in 

registered  fonn. 

(a)  In  general.  Except  as  provided  in 
paragraph  (c)  of  this  section,  nothing  in 
section  165(a)  and  tbe  regulations 
thereunder,  or  in  any  other  provision  of 
law,  shall  be  construed  to  provide  a 
deduction  for  any  loss  sustained  on  any 
registration-required  obligation  held 
after  December  31. 1982,  unless  the 
obligation  is  in  registered  form  or  the 
issuance  of  the  obligation  was  subject  to 
tax  under  section  47(n.  The  term 
"registration-required  obligation"  has 
the  meaning  given  to  that  term  in  section 
163(f)(2),  except  that  clause  (iv)  of 
subparagraph  (A)  thereof  shall  not 
apply.  Therefore,  although  an  obligation 
that  is  not  in  registered  form  is 
described  in  \  1.163-5(c)(l),  the  holder 
of  such  an  obligation  shall  not  be 
allowed  a  deduction  for  any  loss 
sustained  on  such  obligation  unless 
paragraph  (c)  of  this  section  applies.  The 
term  "holder"  means  the  person  that 
would  be  denied  a  loss  deduction  under 
section  165(})(1)  or  denied  capital  gain 
treatment  ender  section  1287(a). 


(b)  Registered  form— i\)  Obligations' 
issued  after  September  21.  1984.  With 
respect  to  any  obligation  originally 
issued  after  September  21, 1984,  the  term 
"registered  form"  has  the  meaning  given 
that  term  in  section  103(j)(3)  and  die 
regtilations  thereunder.  Therefore,  an 
obligation  that  would  otherwise  be  in 
registere'd  form  is  not  considered  to  be  < 
in  registered  form  if  it  can  be  transferred 
at  that  time  or  at  any  time  until  its 
maturity  by  any  means  not  described  in 
S  5fl03-l(c).  An  obligation  that,  as  of  a 
particular  time,  is  not  considered  to  be 
in  registered  form  because  it  can  be 
ti'ansferred  by  any  means  not  described 
in  9  5f.l03-l(c)  is  considered  to  be  in 
registered  form  at  all  times  during  the 
period  beginning  with  a  later  time  and 
ending  with  the  maturity  of  the 
obligation  In  which  the  obligation  can  be 
transferred  only  by  a  means  described 
in  S  5f  103-l(c). 

(2)  Obligations  issued  after  December 
31. 1982  and  on  or  before  September  21. 
1984.  With  respect  to  any  obligation 
originally  issued  after  December  31. 1982 
and  on  or  before  September  21, 1984  or 
an  obligation  originally  issued  after 
September  21. 1964  pursuant  to  the 
exercise  of  a  warrant  or  the  conversion 
of  a  convertible  obligation,  which 
warrant  or  obligation  (including 
conversion  privilege)  was  issued  after 
December  31, 1982  and  on  or  before 
September  21, 1984,  that  obligation  will 
be  considered  in  registered  form  if.it 
satisfied  §  5f.l63-l  or  the  proposed 
regulations  provided  in  %  1.163-5{c)  and 
published  in  the  Federal  Register  on 
September  2, 1983  (46  FR  39953). 

(c)  Registration-required  obligations 
not  in  registered  form  which  are  not 
subject  to  section  165{j)(lj- 
Notwithstanding  the  fact  that  an 
obligation  is  a  registration-required 
obligation  that  is  not  in  registered  form, 
the  holder  will  not  be  subject  to  section 
165(j)(l)  if  the  holder  meets  tbe 
conditions  of  any  one  of  the  following 
subparagraphs  (1).  (2).  (3).  or  (4)  of  this 
paragraph  (c), 

(1)  Persons  permitted  to  hold  in 
connection  with  the  conduct  of  a  trade 
or  business,  (i)  The  holder  is  an 
underwriter,  broker,  dealer,  bank,  or 
other  financial  Institution  (defined  in 
paragraph  (c)(l)(v))  that  holds  such 
obligation  in  connection  with  its  trade  or 
business  conducted  outside  the  United 
States;  or  the  holder  is  a  broker-dealer 
(registered  under  Federal  or  State  law  or 
exempted  from  registration  by  the 
provisions  of  such  law  because  it  is  a 
bank)  that  holds  such  obligation  for  sale 
to  customers  in  the  ordinary  course  of 
its  trade  or  business. 
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(ii)  The  holder  must  offer  to  sell,  sell 
and  deliver  the  obligation  in  bearer  form 
only  outside  of  the  United  States  except 
that  a  holder  that  is  a  registered  broker- 
dealer  as  described  in  paragraph  (c)(l)(i) 
may  offer  to  sell  and  sell  the  obligation 
in  bearer  form  inside  the  United  States 
to  a  fmancial  institution  as  deflned  in 
paragraph  (c)(l)(v)  for  its  own  account 
or  for  the  account  of  another  financial 
institution  or  exempt  organization  as 
defmed  in  section  501(c)(3)  if  the 
transaction  consists  of  the  purchases  of 
a  block  of  obligations  the  total 
denominations  of  which  are  at  least 
Sl.000,000. 

(iii)  If  a  financial  institution  purchases 
an  obligation  in  bearer  form  that  is 
offered  or  sold  inside  the  United  States, 
it  must  agree  as  a  condition  of  the 
purchase  to  provide  on  delivery  the 
statement  described  in  paragraph 
(c)(l)(iv). 

(iv)  The  holder  may  deliver  an 
obligation  in  bearer  form  that  is  offered 
or  sold  inside  the  United  States  only  if 
the  holder  delivers  it  to  a  financial 
institution  that  states  that  it  is  a 
Fmancial  institution  as  defmed  in 
S  1.165-12(c)(l)(v)  that  is  purchasing  for 
its  own  account  or  for  the  account  of 
another  fmancial  institution  or  exempt 
organization,  that  will  comply  with  the 
requirements  of  section  165(j)(3){A),  (B). 
or  (C)  and  the  regulations  thereunder 
and  the  holder  has  no  actual  knowledge 
that  the  statement  is  False.  The 
statement  must  contain  the  name  and 
address  of  the  person  entitled  to 
delivery  and  must  be  signed  by  such 
person  under  penalties  of  perjury.  The 
holder  may  deliver  an  obligation  in 
bearer  form  that  is  offered  and  sold 
outside  the  United  States  to  a  fmancial 
institution  if  it  delivers  to  such  person  a 
confirmation  stating  that  any  United 
States  taxpayer  who  holds  this 
obligation  in  bearer  form  and  who  is  not 
exempt  under  section  165(j)(3)  (A),  (B), 
or  (C)  and  the  regulations  thereunder 
will,  for  purposes  of  the  United  States 
income  tax,  be  denied  a  deduction  for 
any  loss  incurred  with  respect  to  the 
obligation  and  will  be  denied  capital 
gain  treatment  with  respect  to  the 
obligation.  The  holder  may  deliver  a 
registration-required  obligation  in 
bearer  form  that  is  offered  and  sold 
outside  the  United  States  to  a  person 
other  than  a  fmancial  institution  only  if 
the  holder  has  documentary  evidence  as 
described  in  subdivision  (iii)  of  A-5  of 
§  35a.9999-4T  that  the  person  is  not  a 
United  States  person.  For  purposes  of 
this  paragraph  (c),  the  word  "deliver" 
includes  the  transfer  of  an  obligation 
evidenced  by  abook  entry  including  a 
book  entry  notation  by  a  clearing 


organization  evidencing  transfer  of  the 
obligation  from  one  member  of  the 
organization  to  another  member.  For 
purposes  of  this  paragraph  (c),  the  word 
"deliver"  does  not  include  a  transfer  of 
an  obligation  to  the  issuer  or  its  agent 
for  cancellation  or  extinguishment.  If  a 
holder  that  is  a  member  of  a  clearing 
organization  (deHned  in  S  1.163- 
5(c)(2)(i)(B)(4])  delivers  an  obligation  to 
another  member  of  the  same  or  another 
clearing  organization  by  transfer  of  the 
obligation  between  the  clearing 
organization  accounts  of  such  members, 
the  selling  member  shall  receive  the 
statement  from  the  purchasing  member 
(in  the  case  of  obligations  offered  or 
sold  inside  the  United  States)  or  send 
the  confirmation  to  the  purchasing 
member  (in  the  case  of  obligations 
offered  and  sold  outside  the  United 
States). 

(v)  For  purposes  of  paragraph  (c)  of 
this  section,  the  term  "financial 
institution"  means  a  person  which  itself 
is,  or  more  than  5Q  percent  of  the  total 
combined  voting  power  of  all  classes  of 
whose  stock  entitled  to  vote  is  owned 
by  a  person  which  is — 

(A)  Engaged  in  the  conduct  of  a 
banking,  financing,  or  similar  business 
within  the  meaning  of  section 
954(c)(3)(B)  as  in  effect  before  the  Tax 
Reform  Act  of  1986,  and  the  regulations 
thereunder 

(B)  Engaged  in  business  as  a  broker  or 
dealer  in  securities; 

(C)  An  insurance  company; 

(D)  A  person  that  provides  pensions 
or  other  similar  benefits  to  retired 
employees; 

(E)  Primarily  engaged  in  the  business 
of  rendering  investment  advice; 

(F)  A  regulated  investment  company 
or  other  mutual  fund;  or 

(G)  A  Hannce  corporation  a 
substantial  part  of  the  business  of  which 
consists  of  making  loans  (including  the 
acquisition  of  obligations  under  a  lease 
which  is  entered  into  primarily  as  a 
financing  transaction),  acquiring 
accounts  receivable,  notes  or 
installment  obligations  arising  out  of  the 
sale  of  tangible  personal  property  or  the 
performing  of  services,  or  servicing  debt 
obligations. 

(2)  Persons  permitted  to  hold 
obligations  for  their  own  investment 
account.  The  holder  is  a  Bnancial 
institution  holding  the  obligation  for  its 
own  investment  account  that  satisfies 
the  conditions  set  forth  in  subdivisions 
(i),  (ii),  (iii),  and  (iv)  of  his  paragraph  (c) 
(2). 

(i)  The  holder  reports  on  its  Federal 
income  tax  return  for  the  taxable  year 
any  interest  payments  received 
(including  original  issue  discount 


includable  in  gross  income  for  such 
taxable  year)  with  respect  to  such 
obligation  and  gain  or  loss  on  the  sale  or 
other  disposition  of  such  obligation; 

(ii)  The  holder  indicates  on  its  Federal 
income  tax  return  that  income,  gain  or 
loss  described  in  paragraph  (c)(2)(i)  is 
attributable  to  registration-required 
obligations  held  in  bearer  form  for  its 
own  account; 

(iii)  The  holder  of  a  bearer  obligation 
that  resells  the  obligation  inside  the 
United  States  resells  the  obligation  only 
to  another  financial  institution  for  its 
own  account  or  for  the  account  of 
another  financial  institution  or  exempt 
organization;  and 

(iv)  The  holder  delivers  such 
obligation  in  bearer  form  to  any  other 
person  in  accordance  with  paragraph 
(c)(1)  (ii)  and  (iv)  of  this  section. 

(3)  Persons  permitted  to  hold  through 
financial  institutions.  The  holder  is  any 
person  that  purchases  arid  holds  a 
registration-required  obligation  in 
bearer  form  through  a  financial 
institution  with  which  the  holder    . 
maintains  a  customer,  custodial  or 
nominee  relationship  and  such 
institution  agrees  to  satisfy,  and  does  in 
fact  satisfy,  the  conditions  set  forth  in 
subdivisions  (i),  (ii),  (iii),  (iv)  and  (v)  of 
this  paragraph  (c)(3). 

(i)  The  financial  institution  makes  a 
return  of  information  to  the  Internal 
Revenue  Service  with  respect  to  any 
interest  payments  received.  The 
financial  institution  must  report  original 
issue  discount  includable  in  the  holder's 
gross  income  for  the  taxable  year  on  any 
obligation  so  held,  but  only  if  the 
obligation  appears  in  an  Internal 
Revenue  Service  publication  of 
obligations  issued  at  an  original  issue 
discount  and  only  in  an  amQunt 
determined  in  accordance  With 
information  contained  in  that 
publication.  An  information  return  for 
any  interest  payment  shall  be  made  on  a 
Form  1099  for  the  calendar  year.  It  shall 
indicate  the  aggregate  amount  of  the 
payment  received,  the  name,  address 
and  taxpayer  identification  number  of 
the  holder,  and  such  other  information 
as  is  required  by  the  form.  No  return  of 
information  is  required  under  this 
subdivision  if  the  Hnancial  institution 
reports  payments  under  section  6041  or 
6049. 

(ii)  The  financial  institution  makes  a 
return  of  information  on  Form  1099B 
with  respect  to  any  disposition  by  the 
holder  of  such  obligation.  The  return 
shall  show  the  name,  address,  and 
taxpayer  identification  number  of  the 
holder  of  the  obligation.  Committee  on 
Uniform  Security  Information 
Procedures  (CUSIP),  gross  proceeds. 


sale  date,  and  such  other  information  as 
may  be  required  by  the  form.  No  return 
ol  information  is  required  under  this 
subdivision  if  such  financial  institution 
reports  with  respect  to  the  disposition 
under  section  0045. 

(iii)  In  the  case  of  a  bearer  obligation 
offered  for  resale  or  resold  in  the  United 
States,  the  financial  institution  may 
resell  the  obligation  only  to  another 
financial  institution  for  its  own  account 
or  for  the  account  of  an  exempt 
organization. 

(iv)  The  financial  institution 
covenants  with  the  holder  that  the 
financial  institubon  will  deliver  the 
obligation  in  bearer  form  in  accordance 
with  the  requirements  set  forth  in 
paragraph  (c)(1)  (ii)  and  (iv). 

(v)  The  financial  institution  delivers 
the  obligation  in  bearer  form  in 
accordance  with  paragraph  (c)(1)  (ii) 
and  (iv)  as  if  the  financial  institution 
delivering  the  obligation  were  the  holder 
referred  to  in  such  paragraph. 

(4)  Conversion  of  obligations  into 
registered  form.  The  holder  is  not  a 
person  described  in  paragraph  (c)  (1). 
(2),  or  (3)  of  this  section,  and  within 
thirty  days  of  the  date  when  the  seller  or 
other  transferor  is  reasonably  able  to 
make  the  bearer  obligation  available  to 
the  holder,  the  holder  surrenders  the 
obligation  to  a  transfer  agent  or  the 
issuer  for  conversion  of  the  obligation 
into  registered  form.  If  such  obligation  is 
not  registered  within  such  30  day  period, 
the  holder  shall  be  subject  to  sections 
165(j)  and  1287(a). 

(d)  Effective  Date.  These  regulations 
apply  generally  to  obligations  issued 
after  January  20. 1987.  However,  a 
taxpayer  may  choose  to  apply  the  rules 
of  S  1.166-12  with  respect  to  an 
obligation  issued  after  December  31. 
1962  and  on  or  before  January  20. 1987, 
which  obligation  is  held  after  January 
20. 1987. 

Par.  4.  Section  1.1287-lT  is  removed. 
New  S  1.1287-1  is  inserted  in  its  place, 
to  read  as  follows: 

i  1.1287-1    DenM  of  capital  gains 
trealinent  for  gains  on  fvglstratlofww|ulfwf 
obligations  not  In  raglstarad  form. 

(a)  In  general.  Except  as  provided  in 
paragraph  (c)  of  this  section,  any  gain  on 
the  sale  or  other  disposition  of  a 
registration-required  obligation  held 
after  December  31, 1962.  that  is  not  in 
registered  form  shall  be  treated  as 
ordinary  income  unless  the  issuance  of 
the  obUgation  was  subject  to  tax  under 
section  4701.  The  term  "registration- 
required  obligation"  has  the  meaning 
given  to  that  term  in  section  163(f)(2), 
except  that  clause  (iv)  of  subparagraph 
(A)  thereof  shall  not  apply.  Therefore, 
although  an  obligation  that  is  not  in 


registered  form  is  described  in  {  1.163- 
5(c)(1).  the  holder  of  such  an  obligation 
shall  be  required  to  treat  the  gain  on  the 
sale  or  other  disposition  of  such 
obligation  as  ordinary  income.  The  term 
"holder"  means  the  person  that  would 
be  denied  a  loss  deduction  under  section 
lesOKl)  or  denied  capital  gain  treatment 
under  section  1287(a). 

(b)  Registered  form — (1)  Obligations 
issued  after  September  21,  1984.  With 
respect  to  any  obligation  originally 
issued  after  September  21. 1984.  the  term 
"registered  form"  has  the  meaning  given 
that  term  in  section  1030)(3)  and  the 
regulations  thereunder.  Therefore,  an 
obligation  that  would  otherwise  be  in 
registered  form  is  not  considered  to  be 
in  registered  form  if  it  can  be  transferred 
at  that  time  or  at  any  time  until  its 
maturity  by  any  means  not  described  In 
§  5f  103--l(c).  AJi  obligation  that,  as  of  a 
particular  time,  is  not  considered  to  be 
in  registered  form  because  it  can  be 
transferred  by  any  means  not  described 
in  5  5f  103-l(c)  is  considered  to  be  in 
registered  form  at  all  times  during  the 
period  beginning  with  a  later  time  and 
ending  with  the  maturity  of  the 
obligation  in  which  the  obligation  can  be 
transferred  only  by  a  means  described 
in  §  5f.l03-l(c). 

(2)  Obligations-issued  after  December 
31, 1962  and  on  or  before  September  21, 
1984.  With  respect  to  any  obligation 
originally  issued  after  December  31. 1962 
and  on  or  before  September  21, 1964  or 
an  obligation  originally  issued  after 
September  21, 1964  pursuant  to  the 
exercise  of  a  warrant  or  die  conversion 
of  a  convertible  obligation,  which 
warrant  or  obligation  (including 
conversion  privilege)  was  issued  after 
December  31, 1982  and  on  or  before 
September  21. 1984  that  obligation  will 
be  considered  to  be  in  registered  form  if 
it  satisfied  §  5f.l63-l  or  the  proposed 
regulations  provided  in  Sl.l63.-5(c)  and 
published  in  the  Federal  Register  on 
September  2. 1963  (48  FR  39953). 

(c)  Registration-required  obligations 
not  in  registered  form  which  are  not 
subject  to  section  1287(c). 
Notwithstanding  the  fact  than  an 
obligation  is  a  registration-required 
obligation  that  is  not  in  registered  form, 
the  holder  will  not  be  subject  to  section 
1287(a)  if  the  holder  meets  the 
conditions  of  S  1.165-12(c). 

(d)  Effective  Date.  These  regulations 
apply  generally  to  obligations  issued 
after  January  210, 1987.  However,  a 
taxpayer  may  choose  to  apply  the  rules 
of  S  1.1287-1  with  respect  to  an 
obligation  issued  after  December  31. 
1982  and  on  or  before  January  20, 1987, 
which  obligation  is  held  after  January 
20. 1987. 


PART  602-(AIIENDE01 

P«.  5.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 

Authority:  28  U.S.C  7805. 

$6(0.10    [Aoiandad] 

Par.  6.  Section  602.101(c)  is  Eimended 
by  inserting  in  the  appropriate  places  in 
the  table  "5  1.165-12  .  .  .  1545-0786" 
and  "5  1.1287-1  .  .  .  1545-0786." 

Approved: 
Lawreooe  B.  Gibba, 
Commissioner  of  Internal  Revenue. 
October  29, 1986. 
J.  Roger  Maatz, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  80-28108  Rled  1Z-1&-88;  4:31  pmj 
aiLUNO  cooe  4n»-oi-4i 


26  CFR  Parts  Sf,  3S«,  and  602 

[TJ>.8111] 

Raglstration  Rcquiretnants  With 
Respect  to  Csrtain  Debt  ObligatkMis 

aoency:  Internal  Revenue  Service, 
Treasury., 

action:  Amendment  of  temporary 
regulations. 

SUMMAKV:  This  document  contains 
amendments  to  the  temporary 
regulations  issued  under  T.D.  7852  and 
T.D.  7967,  which  were  published  in  the 
Federal  Register  beginning  at  47  FR 
51361  and  49  FR  33239.  respectively.  The 
temporary  regulations  issued  under  TJ). 
7852  provide  generally  that  a 
registration-required  obligation  issued 
after  December  31, 1982  is  required  to  be 
in  registered  form  and  provide  a 
definition  of  registered  form.  This 
amendment  clarifies  the  definition  of 
"registered  form"  as  applied  to  certain 
types  of  obligations.  The  temporary 
regulations  issued  under  T.D.  7967 
provide  temporary  regulations  relating 
to  the  repeal  of  30  percent  withholding 
by  the  Tax  Reform  Act  of  1984  and  to 
the  application  of  information  reporting 
and  backup  withholding  in  light  of  such 
repeal.  This  amendment  revises  A-6,  A- 
18,  and  A-19  of  5  35a.9999-5  with 
respect  to  the  application  of  the 
exception  from  30  percent  withholding, 
for  portfolio  interest  to  obligations  that 
would  be  considered  registered  if  they 
were  not  convertible  to  bearer  form  and 
with  respect  to  the  certification 
requirements  applicable  to  foreign- 
targeted  registered  obligations.  In 
addition,  this  amendment  revises  A-1 
and  A-8  with  respect  to  the  requirement 
that  an  obligation  must  be  a  registration- 
required  obligation.  Finally,  this 
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amendment  adds  new  Q  &  A  2Z 
providing  additional  rules  with  respect 
to  the  application  of  the  repeal  of  30 
percent  withholding  to  mortgage  pass 
through  certificates,  and  adds  new 
paragraph  (f)  providing  rules  with 
respect  to  the  exclusion  from  portfolio 
interest  of  interest  received  by  related 
parties. 

EFFECTIVE  DATE:  The  amendment  to 
temporary  regulations  S  5f.l(»-l  is 
effective  after  January  20, 1987. 

The  amendments  to  temporary 
regulations  S  35a.9999-5  are  effective 
after  July  18. 1984.  except  for  the 
following:  Q  and  A-22  of  paragraph  (e) 
of  S  35a.9999-5  is  effective  after 
December  31, 1986.  Paragraph  (f)  of 
S  35a.9999-5  is  effective  after  January 
20, 1987. 

FOU  FURTHER  INFORMATION  CONTACT 

Carl  Cooper  of  the  Office  of  the 
Associate  Chief  Counsel  (International) 
within  the  Office  of  the  Chief  Counsel. 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224  (202-566-3388.  not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  under 
section  103(j)  of  the  Internal  Revenue 
Code  provide  that  an  obligation  is  in 
registered  form  in  one  or  both  ofthe 
following  two  situations.  First,  an 
obligation  is  in  registered  form  if  it  is 
registered  as  to  both  principal  and  any 
stated  interest  and  may  be  transferred 
only  by  the  surrender  of  the  old 
instrument  and  either  the  reissuance  by 
the  issuer  of  the  old  instrument  to  the 
new  holder  or  the  issuance  by  the  issuer 
of  a  new  instrument  to  the  new  holder. 
Second,  an  obligation  is  in  registered 
form  if  the  right  to  the  principal  of,  and 
stated  interest  on,  the  obligation  may  be 
transferred  only  through  a  book  entry 
system.  An  obligation  shall  be 
considered  transferable  through  a  book 
entry  system  if  the  ownership  of  an 
interest  in  the  obligation  is  required  to 
be  reflected  in  a  book  entry,  whether  or 
not  physical  securities  are  issued.  A 
book  entry  is  a  record  of  ownership  that 
identifies  the  owner  of  an  interest  in  the 
obligation. 

Q  and  A-8  of  §  35a.9999-5,  provides  in 
part  that  interest  paid  on  an  obligation 
issued  30  days  after  August  22. 1984  that 
would  othenArise  be  in  registered  form 
but  for  the  fact  that  it  is  convertible  into 
bearer  form  is  not  portfolio  interest  and 
therefore  not  eligible  for  exemption  from 
30  percent  withholding  under  section 
871(h)  or  881(c)  of  the  Code.  Q  and  A-18 
of  §  35a. 9999-5  provides  rules 
concerning  the  application  of  the 
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portfolio  interest  exemption  to  the 
conversion  of  foreign-targeted  bearer 
and  registered  obligations  to  registered 
obligations  that  are  subject  to  Q  and  A- 
9  of  5  35a.999»-5.  Q  and  A-19  of 
S  35a.9999-5  describes  the 
circimistances  in  which  an  ownership 
certificate  (Form  1001)  is  required  to  be 
provided  in  the  case  of  a  payment  of 
portfolio  interest. 

Q  and  A-1  and  Q  and  A-8  provide  in 
part  that  interest  is  portfolio  interest  if, 
in  addition  to  other  conditions,  the 
obligations  on  which  the  interest  is  paid 
are  registration-required  obligations 
within  the  meaning  of  section 
163(f)(2)(A)  or  would  be  registration- 
required  obligations  within  the  meaning 
of  section  163(f)(2)(A)  but  for  the  fact 
that  they  are  described  in  section 
163(f)(2)(B).  Q  and  A-20  also  provides  in 
part  that  a  pass  through  certificate  will 
be  considered  as  issued  after  July  18. 
1984.  only  to  the  extent  that  the 
obligations  held  by  the  fund  or  trust  to 
which  the  pass  through  certificate 
relates  are  issued  after  July  18. 1984. 

Section  871(h)(3)  and  section  881(c)(3) 
provide  in  part  that  the  term  "portfolio 
interest"  shall  not  include  any  interest ' 
which  would  otherwise  be  portfolio 
interest  that  is  received  by  a  10  percent 
shareholder  of  the  issuer  of  the 
obligation  on  which  interest  is  paid  or 
by  a  controlled  foreign  corporation  from 
a  related  party. 

Need  For  Amendment 

This  amendment  to  the  temporary 
regulations  first  provides  that,  to  be  in 
registered  form,  an  obligation  must  be 
registered  with  the  issuer  (or  its  agent)  if 
it  is  to  be  described  in  paragraph 
(c)(l)(i)  of  S  5f.l03-l,  and  the  right  to  the 
principal  of,  and  stated  interest  on.  an 
obligation  must  be  transferred  only 
through  a  book  entry  system  maintained 
by  the  issuer  if  it  is  to  be  described  in 
paragraph  (c)(l)(ii)  of  9  5f.l03-l.  Second, 
this  amendment  provides  that  an 
obligation  that  would  otherwise  be 
considered  registered  under  this 
definition  of  "registered  form"  is  not  in 
registered  form  if  it  may  transferred  by 
any  means  other  than  a  book  entry  or 
the  surrender  and  reissuance  of  the 
obligation  to  the  new  holder  or  the 
issuance  of  a  new  obligation  to  the  new 
holder.  Third,  this  amendment  provides 
that  an  obligation  that  is  not  considered 
to  be  issued  in  registered  form  at  one 
point  in  time  is  considered  to  be  in 
registered  form  at  a  later  time  when  it 
satisfies  the  requirements  for  registered 
form.  This  amendment  to  the  definition 
of  "registered  form"  clarifies  and 
amplifies  the  meaning  of  the  term  under 
the  temporary  regulations. 


This  amendment  to  the  temporary 
regulations  also  deletes  the  rule  under 
A-8  of  i  35a.9999-5  that  interest  cannot 
be  eligible  for  the  portfolio  interest 
exemption  from  30  percent  withholding 
if  it  is  interest  with  respect  to  an 
obligation  that  would  be  considered 
registered  if  it  were  not  convertible  into 
bearer  form. 

This  amendment  changes  the 
conditions  contained  in  A-18  of 
§  35a.9999-5  for  satisfying  the  portfolio 
interest  exemption  in  the  case  of  an 
obligation  converted  from  foreign- 
targeted  bearer  form  into  registered 
form.  A-18  permitted  the  use  of  the 
certificate  described  in  A-9  with  respect 
to  an  obligation  converted  from  foreign- 
targeted  bearer  form  into  registered 
form,  but  did  not  permit  the  use  of  the 
certificate  described  in  A-14.  As 
revised,  A-18  permits  the  use  of  the 
certificate  described  in  A-14  with 
respect  to  an  obligation  converted  from 
foreign-targeted  bearer  form  into 
registered  form  under  certain 
circumstances.  A  new  Q  &  A-19  has 
been  added.  New  A-19  permits  the  use 
of  the  certificate  described  in  A-14  with 
respect  to  a  foreign-targeted  registered 
obligation  that  satisfies  the  condition  of 
A-12  with  respect  to  an  interest 
payment  even  if  the  obligation  was 
previously  subject  to  the  certificate 
requirements  of  A-9. 

This  amendment  changes  the  old  A-19 
(now  A-20)  by  deleting  the  requirement 
that  an  ownership  certification  (Form 
1001)  must  be  provided  with  respect  to  a 
payment  of  portfolio  interest  on  a 
registered  obligation  with  respect  to 
which  the  certificate  described  in  A-9  is 
required.  An  additional  subdivision  is 
added  consolidating  the  rules  (also 
contained  in  Q  4  A's  9  and  15)  regarding 
the  filing  of  a  1042S  with  respect  to 
portfolio  interest  on  a  registered 
obligation. 

This  amendment  deletes  the 
requirement  under  A-1  and  A-8  that 
interest  is  portfolio  interest  if,  in 
addition  to  other  conditions,  the 
obligations  on  which  the  interest  is  paid 
are  registration-required  obligations 
within  the  meaning  of  section 
163(f)(2)(A)  or  would  be  registration- 
required  obligations  within  the  meaning 
of  section  163(f)(2)(A)  but  for  the  fact 
that  they  are  described  in  section 
163(f)(2)(B). 

This  new  amendment  adds  new  A-22 
providing  an  exception,  in  the  case  of 
certain  mortgage  pass  through 
certificates,  to  the  rule  of  A-20  that  a 
pass  through  certificate  will  be 
considered  as  issued  after  July  18. 1984. 
only  to  the  extent  that  the  obligations 
held  by  the  fund  or  trust  to  which  the 


pass  through  certificate  relates  are 
issued  after  July  18. 1984. 

Finally,  this  amendment  adds  new  ' 
subdivision  (f)  containing  Q  &  A-23 
through  Q  ft  A-28  providing  rules 
implementing  the  exclusion  from 
portfolio  interest  of  interest  received  by 
10  percent  shareholders  of  the  issuer  of 
the  obligation  on  which  the  interest  is 
paid  and  by  controlled  foreign 
corporations  from  related  parties. 

These  clarifications  and  changes  are 
intended  to  resolve  questions  raised  by 
commenters  to  the  temporary 
regulations  of  August  22. 1984,  under 
section  163(f)(2)(B)  and  871(h)  regarding 
the  treatment  of  obligations  that  are 
otherwise  registered  but  that  may  be 
converted  at  the  holder's  option  into  an 
obligation  payable  to  bearer,  of 
obligations  recorded  with  a  recording 
agency  at  th^  option  of  a  holder  under 
the  laws  of  a  foreign  country,  and  of  - 
foreign-targeted  registered  obligations. 

A  ft  As-1.  8  and  18  of  §  35a.9999-5, 
which  are  being  amended,  and  Q  ft  A- 
19,  and  22  through  28,  which  are  being 
added,  are  not  intended  to  address 
comprehensively  the  issues  raised  by 
the  repeal  of  30  percent  withholding. 
Taxpayers  may  rely  for  guidance  on 
these  Q  ft  As,  which  the  Internal 
Revenue  Service  will  follow  in  resolving 
issues  expressly  raised  herein  arising 
under  section  127  of  the  Tax  Reform  Act 
of  1984  and  the  information  reporting 
and  backup  withholding  rules  affected 
thereby.  No  inference,  however,  should 
be  drawn  regarding  questions  not 
expressly  raised  and  answered. 

Non-AppUcability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Regulatory  Flexibility  Act 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553(b) 
for  this  regulation.  Accordingly,  the 
Regulatory  Flexibility  Act  does  not 
apply  and  no  Regulatory  Flexibility 
Analysis  is  required  for  this  rule.  There 
is  a  need  for  immediate  guidance  with 
respect  to  the  provisions  contained  in 
this  Treasury  decision  by  reason  of  the 
repeal  of  30%  withholding  on  obligations 
issued  after  July  18, 1984.  For  this 
reason,  it  is  found  impracticable  to  issue 
it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
Title  5  of  the  United  States  Code  or  ' 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section.     " ' ' 


Papenvork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  under  Control  No.  1545-0974. 

Drafting  Infonnation 

The  principal  authors  of  these 
regulations  are  P.  Aim  Fisher  and  Carl 
Cooper  of  the  Office  of  Associate  Chief 
Counsel  (International)  within  the  Office 
of  Chief  Counsel,  Internal  Revenue 
Service.  Personnel  from  other  offices  of 
the  Internal  Revenue  Service  and  the 
Treasury  Department  participated, 
however,  in  developing  the  regulations 
on  matters  of  both  substance  and  style. 

List  of  SubjacU 

26CFRPart5F 

Income  taxes.  Taxable  income.  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982,  Information  reporting.  Industrial 
development  bonds,  Registration 
requirements. 

26  CFR  Part  35a 

Employment  taxes.  Income  taxes. 
Backup  withholding.  Interest  and 
Dividend  Tax  Compliance  Act  of  1983. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  To  the 
Regulations 

The  following  amendments  to  26  CFR 
Parts  5f,  35a.  and  602  are  hereby 
adopted: 

PART  5f— {AMENDED] 

Paragraph  1.  The  authority  for  Part  5f 
continues  to  read  in  part: 

Authority:  28  U.S.C.  7805  *  *  *:  5  5f. 103-1 
also  issued  under  26  U.S.C.  103[j). 

Far.  2.  Section  5f.l03-l  is  amended  by 
revising  paragraph  (c)(1),  by  revising  the 
heading  of  paragraph  (e),  adding 
paragraphs  (e)(1)  through  (e)  (3).  by 
revising  Example  (2)  of  paragraph  (f). 
and  by  adding  Examples  (4),  (5)  and  (6) 
to  paragraph  (f),  all  to  read  as  follows: 

§  5f.l03-1    OI>llgations  Issued  aftw 
DecemlMf  31, 1982,  required  to  Im  In 
registered  form. 

***** 

(c)  Registered  form — (1)  General  rule. 
An  obligation  issued  after  January  20. 
1987,  pursuant  to  a  binding  contract 
fentered  into  after  January  20, 1987.  is  in 
registered  form  if — 


(i)  The  obligation  is  registered  as  to 
both  principal  and  any  stated  interest 
with  the  issuer  (or  its  agent)  and  transfer 
of  the  obligation  may  be  effected  only 
by  surrender  of  the  old  instrument  and 
either  the  reissuance  by  the  issuer  of  the 
old  instrument  to  the  new  holder  or  the 
issuance  by  the  issuer  of  a  new 
instrument  to  the  new  holder. 

(ii)  The  right  to  the  principal  of,  and 
stated  interest  on,  the  obligation  may  be 
transferred  only  throu^  a  book  entry 
system  maintained  by  the  issuer  (or  its 
agent)  (as  described  in  paragraph  (c)(2) 
of  this  section),  or 

(iii)  The  obligation  is  registered  as  to 
both  principal  and  any  stated  interest 
with  the  issuer  (or  its  agent)  and  may  be 
transferred  through  both  of  the  methods 
described  in  subdivisions  (i)  and  (ii). 
***** 

(e)  Special  rules.  The  following 
special  rules  apply  to  obligations  issued 
after  January  20. 1987.  pursuant  to  a 
binding  contract  entered  into  after 
January  20. 1987. 

(1)  An  obligation  that  is  not  in 
registered  form  under  paragraph  (c)  of 
this  section  is  considered  to  be  in  bearer 
form. 

(2)  An  obligation  is  not  considered  to 
be  in  registered  form  as  of  a  particular 
time  if  it  can  be  transferred  at  that  time 
or  at  any  time  until  its  maturity  by  any 
means  not  described  in  paragraph  (c)  of 
this  section. 

(3)  An  obligation  that  as  of  a 
particular  time  is  not  considered  to  be  in 
registered  form  by  virtue  of 
subparagraph  (2)  of  this  paragraph  (e) 
and  that,  during  a  period  beginning  with 
a  later  time  and  ending  with  the 
maturity  of  the  obligation,  can  be 
transferred  only  by  a  means  described 
in  paragraph  (c)  of  this  section,  is 
considered  to  be  in  registered  form  at  all 
times  during  such  period. 

(f)  Examples,  *  *  * 

Example  (2).  Municipality  Y  issues  a  single 
obligation  on  January  4, 1983  to  Bank  M 
provided  that  (i)  Bank  M  will  not  at  any  time 
transfer  any  interest  in  the  obligation  to  any 
person  unless  the  transfer  is  recorded  on 
Municipality  Y's  records  (except  by  means  of 
a  transfer  permitted  in  (ii)  of  this  example) 
and  (ii)  interests  in  the  obligation  ^at  are 
sold  by  Bank  M  (and  any  persons  who 
acquire  interests  from  M)  will  be  reflected  in 
book  entries.  C,  an  individual,  buys  an 
interest  in  Y's  obligation  from  Bank  M.  Bank 
M  receives  the  interest  or  principal  payments 
with  respect  to  C's  interest  in  the  obligation 
as  agent  for  C.  Bank  M  records  interests  in 
the  Municipality  Y  obligation  as  agent  of 
Municipality  Y.  Any  transfer  of  C's  interest 
must  be  reflected  in  a  book  entry  in 
accordance  with  Bank  M's  agreement  with 
Municipality  Y.  Since  C's  interest  can  only  t>e 
transferred  through  a  book  entry  system 
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maintained  by  the  isauer  for  its  ageat),  the 
obligation  i«  conaidered  iaaued  in.  registered 
Corm.  Interest  received  by  C  is  evciudabie 
from  grass  hicome  ander  section  103(a]. 
•         *         •         »         • 

Example  (4).  Corporation  A  issues  an 
obligation  that  is  registered  with  the 
corporation  as  to  both  principal  and  any 
stated  interest.  Transfer  may  be  effected  by 
the  surrender  of  the  old  instninent  and  either 
the  reissuance  by  the  issuer  of  the  old 
instrument  to  the  new  holder  or  the  issuance 
by  the  issuer  of  a  new  instrument  to  the  new 
holder.  The  obligation  can  be  converted  into 
a  form  in  which  the  right  to  the  principal  of. 
or  stated  interest  on.  the  obhgation  may  be 
effected  by  physical  transfer  of  the 
obligation.  Under  $  5f.l03-l  (c)  and  (e).  the 
obligation  is  not  considered  to  be  in 
registered  form  and  is  considered  to  be  in 
bearer  form. 

Example  (5).  Corporation  B  issues  its 
obligations  in  a  public  offering  in  bearer 
definitive  form.  Beginning  at  X  months  after 
the  issuance  of  the  obligations,  a  purchaser 
(either  the  original  purchaser  or  a  purchaser 
in  the  secondary  market)  may  deliver  the 
definitive  bond  in  bearer  form  to  the  issuer  in 
exchange  for  a  registration  receipt  evidencing 
a  book  entry  record  of  the  ownership  of  the 
obligation.  The  issuer  maintains  the  book 
entry  system.  The  purchaser  identified  in  the 
book  entry  as  the  owner  of  record  has  the 
right  to  receive  a  definitive  bearer  obligation 
at  any  time.  Under  \  5f.l0^-l  (c)  and  (e).  the 
obligation  is  not  considered  to  be  issued  in 
registered  form  and  is  considered  to  be 
issued  in  bearer  form.  Alt  purchasers  of  the 
obligation  are  considered  to  hold  an 
obligation  in  bearer  fonn. 

Example  (8).  Corporation  C  issues 
obligations  in  bearer  form.  A  foreign  person 
purchases  a  definitive  bearer  obligation  and 
then  sells  it  to  a  United  States  person.  At  the 
time  of  the  sale,  the  United  States  person 
delivers  the  bearer  obligation  to  Corporation 
C  and  receives  an  obligation  that  is  identical 
except  that  the  obligation  is  registered  as  to 
both  principal  and  any  staled  interest  with 
the  issuer  or  its  agent  and  may  be  transferred 
at  all  times  until  its  maturity  only  thro<^  a 
means  described  in  \  Sf.l03-l(c).  Under 
S  Sf.l03-l(e).  the  obligation  is  considered  to 
be  in  registered  form  from  the  time  it  is 
delivered  to  Corporation  C  until  its  maturity. 

PART  35a— (AMENDED) 

Par.  3.  The  authority  for  Part  35a  it 
added  to  read  as  follows  and  all  of  the 
authority  citations  at  the  end  of  the 
various  sections  are  %vithdrawn: 

Authority:  26  U.S.C  7805;  35aJN9»-l  also 
iuued  under  26  U.S.C.  3406  (a).  Cb).  (c),  (e). 
(g).  [h).  and  (i),  sec.  a042(a],  sec.  e044(a).  sec 
6045.  sec.  6048  (a),  [b).  and  (d],  sec.  6103(q]. 
sec.  6109.  sec.  6302(c].  sec.  6676:  }  35a.9g99-2 
also  issued  under  26  U.S.C.  3406  (a),  (b).  (c). 
(e).  (g).  (h).  and  (i).  sea  6041.  sec.  6041A(a). 
sec.  e042(al.  sec.  e044(a),  sec  6045.  sec  6049 
(a),  (b).  and  (d).  sec  6103(q).  sec  6109.  sec 
6302(c).  sec  6676:  \  35a.9999-3  also  issued 
under  28  U.S.C  3406  (a),  (b).  (c).  (ej.  (g).  (h), 
and  (i)  and  sec  6045:  35a.999»-3A  also  issued 
under  28  U.S.C.  3406  (b).  (g).  (h).  and  (i),  sec 


6045;  S  35a.9999-«  aUo  iMMed  under  26  U.S.C. 
3406,  sees.  6041,  6045,  6049:  35a.9999-5  also 
issued  under  28  U.S.C.  871.  sees.  881. 1441, 
1442,  3408. 6041.  6045.  6049. 

Par.  4.  In  §  35a.9999-5: 

1.  Paragraph  (aj  is  amended  by 
revising  Q  and  A-1. 

2.  Paragraph  (b)  is  amended  by 
revising  Q  and  A-8. 

3.  Paragraph  (c)  is  amended  by 
revising  Q  and  A-18  and  by  adding  new 
Q  and  A-19. 

4.  Paragraph  (d)  is  amended  by 
revising  and  redesignating  Q  and  A-19 
as  Q  and  A-2a 

5.  Paragraph  (e]  is  amended  by 
revising  and  redesignating  Q  and  A-20 
as  Q  and  A-21  and  by  adding  new  Q 
and  A-22. 

6.  Paragraph  (f]  consisting  of  Q  and 
A-23  through  Q  and  A-27  is  added. 


§35a.999»-5    Qu««t1onsnd( 
rclattng  to  repeal  of  30  parcent  withholding 
by  section  127  of  ttia  Tax  Raform  Act  of 
1984  and  to  ttw  appUcatton  of  Infomiatlon 
reporting  and  tMcfcup  wittihoiding  in  light  of 
such  repeaL 


(a)  Rules  concerning  obligatioas  in 
bearer  form. 

Q-1.  When  will  interest  qualify  aa 
porfolio  interest  within  the  meaning  of 
section  871  (h)  (2)  (A)  or  section 
8ai(c)(2)(A)? 

A-1.  Interest  is  portfolio  interest 
within  the  meaning  of  section 
871(h](2HA)  or  section  881(cM2)(A)  only 
if  it  paid  with  respect  to  an  obligation 
issued  after  July  18, 1984.  that  is  in 
bearer  form  and  described  in  section  163 
(f)  (2)  (B). 

(b)  Rules  Concerning  Obligations  in 
Registered  Form. 

Q-8.  When  will  interest  qualify  as 
portfolio  interest  within  the  meaning  of 
section  871lh}(2)(B)  or  881(c)? 

A-8.  To  qualify  as  portfolio  interest 
described  in  section  871(h)[2](Bj  or  881 
(c)(2)(B).  the  interest  must  be  paid  with 
respect  to  an  obligation  (i)  that  is  in 
registered  form  (within  the  meaning  of 
section  163  (f)),  issued  after  July  18, 1984, 
and  (ii)  with  respect  to  whidi  the  United 
States  person  (including  a  foreign  paying 
agent  of  an  issuer  who  is  a  United  States 
person)  who  would  otherwise  be 
reqtiired  to  deduct  and  withhold  tax 
from  the  interest  under  section  1441  (a) 
or  1442  (a)  receives  the  statement 
described  in  A-9  (or  described  in  A-14, 
in  the  circumstances  described  in  A-12) 
from  the  beneficial  owner  or  a  financial 
institution  described  in  section 
871(b)(4)(B). 
*        •        *        «        * 

(c)  Convertibility  of  obligationB  ■ 


Q-18.  May  a  bmirer  obligation  be 
converted  into  a  registened  obligation 
that  is  subject  to  the  certification 
requirements  of  A-9  or  A-14  with 
respect  to  any  interest  payment? 

A-18.  A  bearer  obligation  can  be 
converted  into  a  registered  obligation 
that  is  subject  to  the  certificatkm 
requirements  of  A-fl  or,  if  the 
requirements  of  A-12  are  met  with 
respect  to  an  interest  payment  and  the 
obligation  has  been  targeted  to  foreign 
markets  under  A-13,  to  the  certification 
requirements  of  A-14.  That  a  certificate 
under  A-9  was  required  to  be  provided 
with  respect  to  a  previous  interest 
payment  on  the  obligation  is  irrelevant 
to  whether  such  a  certificate  (rather 
than  a  certificate  under  A-14)  must  be 
provided  with  respect  to  the  present 
interest  payment.  Unless  the 
certification  requirements  of  A-14  apply, 
the  general  information  reporting  and 
backup  withholding  requirements  of 
sections  6045,  6049.  and  3406  apply  to  a 
registered  obligation.  An  obligation  that 
would  otherwise  be  in  registered  form 
but  for  the  fact  that  it  is  convertible  into 
bearer  form  is  considered  to  be  in  bearer 
form.  See  A-1  of  S  35a.9999-5  (a) 
concerning  the  conditions  that  must  be 
satisfied  for  interest  with  respect  to  a 
bearer  obligation  to  qualify  as  portfolio 
interest 

Q-19.  Under  what  circumstances  is  a 
certificate  described  in  A-9  required 
with  respect  to  a  registered  obligation 
that  is  considered  to  be  targeted  to 
foreign  markets  under  A-12? 

A-19.  The  certificate  described  in  A-9 
is  required  with  respect  to  interest  paid 
on  a  registered  obligation  that  has  been 
targeted  to  foreign  markets  under  A-13 
only  if  the  requirements  of  A-12  are  not 
satisfied.  Provided  that  the  requirements 
of  A-12  are  met  with  respect  to  an 
otdigation  at  the  time  of  an  interest 
payment,  that  a  certificate  under  A-9 
was  required  to  be  provided  with 
respect  to  a  previous  interest  payment 
on  the  obligation  is  irrelevant  to 
whether  such  a  certificate  must  be 
provided  with  respect  to  the  present 
interest  payment.  Also  the  general 
information  reporting  and  backup 
withholding  provisions  of  section  6045. 
6049,  and  3406  apply  unless  the 
certification  requirements  of  A-14  apply. 

(d)  Form.  1042S  requirements. 

Q-20.  Is  the  owner  of  an  obligation 
the  interest  on  which  qualifies  as 
portfolio  interest  (within  the  meaning  of 
section  871(h)(2)  or  section  881(c)(2)) 
required  to  file  an  ownership  certificate 
described  in  §  1. 1461-l(b)  (Form  1001) 
with  respect  to  the  obligation  oris  the 
withholding  agent  required  to  file  an 
information  return  on  Form  1042S? 


A-20.  (i)  The  owner  of  an  obligation 
the  interest  on  which  qualifies  as 
portfolio  injerest  is  not  required  to  file 
Ihe  certificate  described  in  §  1.146l-l(b) 
(Form  1001).  Pursuant  to  A-8,  the 
statement  described  in  A-9  (or 
described  in  A-14.  in  the  circumstances 
described  in  A-12)  is  required  to  be 
provided  to  the  withholding  agent  with 
respect  to  portfolio  interest  on  a 
registered  obligation. 

(ii)  If  a  statement  is  required  pursuant 
to  A-9  with  respect  to  portfolio  interest 
on  a  registered  obligation,  an 
information  return  on  Form  1042S. 
accompanied  by  the  statement  (which 
may  be  a  Form  W-8)  described  in  A-9, 
is  required  to  be  filed  with  the  Internal 
Revenue  Service  for  the  calendar  year  in 
which  the  payment  is  made.  See  A-9  of 
this  section.  However,  if  a  statement  is 
required  pursuant  to  A-14  with  respect 
to  portfolio  interest  on  a  registered 
obligation,  an  information  return  on 
Form  1042S  is  not  required  unless  a 
Form  W-8  (or  substantially  similar  form 
completed  under  penalties  of  peT\\iry]  is 
provided.  See  A-15{ii)(A)  of  this  section. 
With  respect  to  a  payment  of  portfolio 
interest  on  a  bearer  obligation,  an 
information  return  on  Form  1042S  is  not 
required  to  be  filed. 

(e)  Application  of  repeal  of  30  percent 
withholding  to  pass-through  certificates. 

Q-21.  Will  interest  paid  to  a  holder  of 
a  pass-through  certificate  as  described 
in  §  1.183-5T(d)(l)  qualify  as  portfolio 
interest  for  purposes  of  the  exemption 
from  30  percent  withholding  under 
section  871(h)(2)  or  section  881(c)(2)? 

A-21.  Interest  paid  to  a  holder  of  a 
pass-through  certificate  will  qualify  as 
portfolio  interest  under  section  871(h)(2) 
or  section  881(c)(2)  for  purposes  of  the 
exemption  from  30  percent  withholding 
if  the  interest  satisfies  the  conditions 
described  in  A-1  or  A-8  of  this  section. 
For  purposes  of  A-or  A-8  of  this  section 
and  sections  871(h)  and  881(c).  interest 
is  considered  to  be  paid  on  or  with 
respect  to  the  pass-through  certificate 
and  not  on  or  with  respect  to  any 
obligations  held  by  the  ftmd  or  trust  to 
which  the  pass-through  certificate 
relates.  Thus,  except  as  set  forth  in  the 
last  sentence  of  this  answer,  interest 
paid  to  the  holder  of  a  pass-through 
certificate  is  portfolio  interest  if  the 
pass-through  certificate  is  described  in 
A-1  or  A-«  of  this  section,  without 
regard  to  whether  any  obligation  held  by 
the  fund  or  trust  to  which  the  pass- 
through  certificate  relates  is  described 
in  A-1  or  A-8  of  this  section.  For 
example,  a  mortgage  pass-through 
certificate  in  bearer  form  must  meet  the 
requirements  set  forth  in  A-1  of  this 
section,  but  the  obligations  held  by  the 
fund  or  trust  to  which  the  mortgage 


pass-through  certificate  relates  need  not 
meet  the  requirements  set  forth  in  A-1 
and  A-8  of  this  section.  However,  for 
purposes  of  A-1  and  A-8  of  this  section 
and  section  127  of  the  Tax  Reform  Act 
of  1984,  a  pass-through  certificate  vrill 
be  considered  as  issued  after  July  18, 
1984  only  to  the  extent  that  the 
obligations  held  by  the  fund  or  trust  to 
which  the  pass-through  certificate 
relates  are  issued  after  July  18, 1984. 

Q-22.  In  the  case  of  a  mortgage  pass- 
through  certificate,  under  what 
circumstances  will  the  mortgage 
obligations  held  by  the  fund  or  trust  to 
which  the  mortgage  pass-through 
certificate  relates  be  considered  to  have 
been  issued  after  July  18. 1984? 

A-22.  In  general,  a  mortgage  pass- 
through  certificate  will  be  considered  to 
have  been  issued  after  July  18, 1984,  if 
all  of  the  mortgages  held  by  the  fund  or 
trust  were  issued  after  July  18, 1984.  If 
some  of  the  mortgages  held  by  the  fiind 
or  trust  were  issued  before  July  19, 1984, 
then  the  portion  of  any  interest  payment 
which  represents  interest  on  those 
mortgages  shall  not  be  considered  to  be 
portfolio  interest.  The  preceding 
sentence  shall  not  apply,  however,  if  all 
of  the  following  conditions  are  satisfied: 

(i)  The  mortgage  pass-through 
certificate  is  issued  after  December  31, 
1986; 

(ii)  Payment  of  the  mortgage  pass- 
through  certificate  is  guaranteed  by,  and 
a  guarantee  commitment  has  been 
issued  by,  an  entity  that  is  independent 
from  the  issuer  of  the  imderlying 
obligation; 

(iii)  The  guarantee  commitment  with 
respect  to  the  mortgage  pass-through 
certificate  cannot  have  been  issued 
more  than  14  months  prior  to  the  date  on 
which  the  mortgage  pass-through 
certificate  is  issued. 

(iv)  The  fund  or  trust  to  which  the 
mortgage  pass-through  certificate  relates 
cannot  contain  mortgage  obligations  on 
which  the  first  scheduled  monthly 
payment  of  principal  and  interest  was 
made  more  than  twelve  months  before 
the  date  on  which  the  guarantee 
commitment  was  made. 

(f)  Rules  concerning  the  exclusion 
from  portfolio  interest  of  interest 
received  by  related  parties. 

Q-23.  Is  the  person  who  is  required  to 
deduct  and  withhold  tax  under  section 
1441(a)  or  1442(a)  ("the  withholding 
agent")  required  to  deduct  and  wiJihold 
such  tax  from  interest  which  is 
otherwise  portfolio  interest  within  the 
meaning  of  section  871(h)(2)  or  881(c)(2) 
if  it  is  received  by  a  10  percent 
shareholder  (within  the  meaning  of 
section  871(h)(3)(B))  or  received  by  a 
controlled  foreign  corporation  from  a 


related  person  (within  the  meaning  of 
section  864(d)(4))? 

A-23.  The  withholding  agent  is 
required  to  deduct  and  withhold  tax 
from  interest  which  is  otherwise 
portfolio  interest  if  the  interest  is 
received  by  a  10  percent  shareholder  or 
by  a  controlled  foreign  corporation  from 
a  related  person.  The  withholding  agent 
shall  consider  interest  paid  on  an 
obligation  issued  after  January  20, 1987, 
which  woidd  otherwise  be  portfolio 
interest  to  be  received  by  a  10  percent 
shareholder  or  received  by  a  controlled 
foreign  corporation  from  a  related 
person  imless  one  of  the  exceptions  set 
forth  in  A-24  is  satisfied. 

Q-24.  When  shall  the  withholding 
agent  not  consider  interest  that  would 
otherwise  qualify  as  portfolio  interest  to 
be  received  by  a  person  who  is  a  10 
percent  shareholder  or  by  a  controlled 
foreign  corporation  from  a  related 
person? 

A-24.  The  withholding  agent  shall  not 
consider  interest  to  be  received  by  a  10 
percent  shareholder  or  by  a  controlled 
foreign  corporation  from  a  related 
person  if  the  conditions  of  one  of  the 
following  subdivisions  are  satisfied. 

(i)  The  interest  is  paid  on  an 
obligation  which  is  publicly  issued,  and 
the  withholding  agent  does  not  have 
actual  knowledge  that  the  interest  is 
received  by  a  10  percent  shareholder  or 
by  a  controlled  foreign  corporation  from 
a  related  person. 

(ii)  The  stock  of  both  the  issuer  (if  the 
issuer  is  a  corporation)  and  the  lender  (if 
the  lender  is  a  corporation)  is  publicly 
traded,  and  the  withholding  agent  does 
not  have  actual  knowledge  that  the 
interest  is  received  by  a  10  percent 
shareholder  or  by  a  controlled  foreign 
corporation  from  a  related  person. 

(iii)  The  stock  of  one  of  the  issuer  (if 
the  issuer  is  a  corporation)  or  the  lender 
(if  the  lender  is  a  corporation)  is  publicly 
traded  and  the  stock  of  the  other  (if  the 
other  is  a  corporation)  is  not  pubUcly 
traded  or  the  other  is  not  a  corporation, 
and  the  withholding  agent  has  in  its 
records  a  written  statement  (and  does 
not  have  actual  knowledge  that  such 
statement  is  false)  made  by  the  party 
which  is  not  a  publicly  traded 
corporatioii  o|fwhich  is  not  a 
corporation  that  the  interest  is  not 
received  by  a  10  percent  shareholder  or 
by  a  controlled  foreign  corporation  from 
a  related  person.  ^ 

(iv)  Subdivisions  (i),  (ii),  and  (iii)  do 
not  apply  and  the  withholding  agent  has 
in  its  records  a  written  statement  (and 
does  not  have  actual  knowledge  that 
such  statement  is  false)  made  by  each  of 
the  issuer  and  the  lender  that  such 
interest  is  not  received  by  a  10  percent 
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shareholder  or  by  a  controlled  foreign 
corporation  from  a  related  person. 

Q-2S.  Under  what  circumstances 
shall  the  withholding  agent  consider  an 
obligation  to  be  publicly  issued  for 
purposes  of  A--24? 

A-25.  The  withhholding  agent  shall 
consider  an  obligation  to  be  publicly 
issued  if: 

(1)  The  obligation  is  listed  on  an 
exchange  described  in  i  1.897-l(in)  (1) 
or  (2): 

(2]  The  obligation  is  not  subject  to  any 
restrictions  on  its  offering,  sale,  or  resale 
that  may  be  required  to  comply  with 
U.S.  Federal  securities  law,  other  than 
restrictions  relating  to  citizenship, 
nationality,  residence,  or  jurisdiction  of 
incorporation  of  the  purchaser,  and 

(3)  On  original  issuance  either  (A)  the 
obligation  is  offered  for  sale  to  the 
public  by  means  of  an  arrangement  with 
a  financial  institution  (as  defined 
§  1.165-12(c)(l){v))  that  is  in  the 
business  of  underwriting  the  sale  of 
obligations  traded  in  a  securities  market 
(an  "underwriter"]  which  agrees  with 
the  issuer  to  make  its  best  efforts  to  sell 
the  obligation  in  exchange  for  a 
commission  or  other  compensation. 

(B)  The  obligation  is  sold  to  an 
underwriter  and  the  issuer  of  the 
obligation  has  no  reason  to  believe  that 
such  underwriter  is  not  purchasing  the 
obligation  for  resale  to  or  for  the 
account  of  another  person  who  is  not  a 
10  percent  shareholder  of  the  issuer  or  a 
controlled  foreign  corporation  to  which 
the  issuer  is  a  related  party,  or 

(C)  TTie  Issue  of  which  the  obligation  is 
a  part  is  sold  to  more  than  thirty-five 
purchasers  each  of  which  either  (i) 
acquires  an  obligation  or  obligations  in  ^ 
the  issue  for  its  own  account  or  (ii)  is  an 
underwriter  described  in  (A)  or  (B). 

Q-26.  Under  what  circumstances 
shall  the  withholding  agent  consider 
stock  of  a  corporate  issuer  or  lender  to 
be  publicly  traded? 

A-26.  The  withholding  agent  shall 
consider  the  stock  of  a  corporate  issuer 
or  lender  to  be  publicly  traded  if  a 
substantial  portion  of  each  outstanding 
class  of  stock  is  regularly  traded  in  an 
established  securities  market.  A  class  of 
stock  that  is  nonvoting, 
nonparticipating,  limited  and  preferred 
as  to  dividends  and  in  liquidation  shall 
not  be  taken  into  account  in  determining 
whether  the  stock  of  a  corporate  issuer 
or  lender  is  publicly  traded  for  purposes 
of  this  paragraph  (f).  Stock  is  regularly 
traded  if  it  is  regularly  quoted  by 
broken  or  dealers  making  a  market  in 
such  stock.  The  term  "established 
securities  market"  means  an  established 
securities  market  as  defined  in  f  1.807- 


l(m).  In  determining  whether  stock  of  an 
issuer  or  lender  is  publicly  traded  the 
withholdirjg  agent  may  rely  upon 
published  market  quotations  listing  the 
stock  of  the  issuer  or  lender.  Stock  of  an 
issuer  or  lender  will  not  be  considered 
to  be  publicly  traded  if  the  certificates 
representing  interests  in  the  issuer  or  the 
lender  are  bearer  certificates  or  if  bearer 
depository  receipts  are  issued  for  such 
stock.  If  the  issuer  is  a  member  of  an 
affiliated  group  (within  the  meaning  of 
section  1504(a)(4)  (without  regard  to 
section  1504(b)(3)).  and  the  ultimate 
parent  corporation  of  the  issuer  is 
publicly  traded,  then  the  issuer  will  be 
considered  to  be  pubhcly  traded.  If  the 
lender  is  a  member  of  an  affiliated  group 
(within  the  meaning  of  section  1504(a] 
(without  regard  to  section  1504(b)(3))). 
and  the  ultimate  parent  corporation  of 
the  lender  is  publicly  traded,  then  the 
lender  will  be  considered  to  be  publicly 
traded.  However,  stock  of  an  issuer  or 
lender  will  not  be  considered  to  publicly 
traded  if  the  issuer  and  lender  are 
members  of  an  affiliated  group  and  the 
issuer  and  the  lender  are  members  of  the 
same  affiliated  group. 

Q-27.  What  IS  the  statement  that  is 
required  under  A-24? 

A-27.  For  purposes  of  A-24  (iii)  and 
(iv)  the  written  statement  referred  to 
therein  must  include:  (i)  A  statement 
that  the  interest  received  with  respect  to 
the  particular  obligation  is  not  received 
by  a  10  percent  shareholder  or  by  a 
controlled  foreign  corporation  from  a 
related  person:  (ii)  a  declaration  that  the 
statement  is  made  under  penalties  of 
perjury;  (iii)  the  name  and  address  of  the 
person  making  the  statement:  and  (iv) 
information  sufficient  on  its  face  to 
confirm  the  validity  of  the  statement 
Such  information  must  identify  the 
ultimate  individual  beneficial  owners  of 
the  person  making  the  statement,  and 
identify  the  stock  or  partnership 
interests  in  the  other  party  held  actually 
and  constructively  by  the  person  making 
the  statement.  Constructive  ownership 
shall  be  determined  pursuant  to  section 
871(h)(3)(C)  for  purposes  of  information 
regarding  the  determination  whether 
interest  is  received  by  a  10  percent 
shareholder,  and  pursuant  to  section 
881(c)(3)(C]  for  purposes  of  determining 
whether  interest  is  received  by  a 
controlled  foreign  corporation  from  a 
related  party.  For  purposes  of  applying 
section  871(h)(3)(C).  stock  held  by  a 
corporation  shall  not  be  attributed  to  the 
persons  who  actually  or  constructively 
own  stock  in  that  corporation  if  both  of 
the  following  conditions  are  satisfied; 
(v)  The  corporation  is  a  publicly  traded 
corporation  within  the  meaning  of  A-28; 


and  (vi)  The  stock  actually  and 
constructively  held  by  a  shareholder  in 
that  publicly  traded  corporation 
possesses  five  percent  or  less  of  the 
total  value  of  shares  of  all  classes  of 
stock  of  that  corporation.  Information 
with  respect  to  ultimate  individual 
beneficial  owners  is  not  required  to  be 
provided  by  a  person  whose  principal 
function  is  providing  pensions  or  other 
similar  benefits  to  retired  employees,  a 
mutual  insurance  company  (except  such 
a  company  with  fewer  than  SliG 
policyholders  at  the  time  the  interest  is 
paid),  a  foreign  government  (within  the 
meaning  of  section  892),  or  a  charitable 
organization  (within  the  meaning  of 
section  501(c)(3)  without  regard  to 
section  506(a)).  This  information  will  be 
considered  suJFficient  on  its  face  to 
confirm  the  validity  of  the  statement  if 
the  information,  along  with  the 
information  required  to  be  provided  in 
the  statements  of  other  parties  to  the 
transaction,  discloses  no  common 
ownership  between  the  issuer  and  the 
lender.  If  the  information  does  disclose 
any  common  ownership  between  the 
issuer  and  the  lender,  then  additional 
information  clearly  showing  that  the 
interest  is  not  received  by  a  10  percent 
shareholder  or  by  a  controlled  foreign 
corporation  from  a  related  person  must 
be  provided.  Statements  must  be 
prepared,  renewed,  submitted  and 
retained  in  accordance  with  the 
procedures  prescrit>ed  in  (  35a.9909- 
5(b)A-0.  Once  information  suffident  to 
confirm  the  validity  of  the  statement  has 
been  provided  to  the  withholding  agent 
that  informetion  may  be  updated  by 
providing  to  the  withholding  agent,  with 
die  statement,  either  the  changes  to  that 
information  or  a  statement  that  the 
information  has  not  changed  since  the 
last  statement  was  provided. 

$602,101    [AmwKtodI 

Par.  5.  Section  a02.101(c}  is  amended  by 
inserting  in  the  appropriate  places  in  the 
table  S  5f.l03-l .  .  .  1545-0074  and 
S  3Sa.9999-5  .  .  .  1545-0074. 


Approved: 
Lawrmce  B.  Gibba. 
Commissioner  of  Internal  Revenue. 
).  RogBt  M«ots, 

Assistant  Secretary  of  the  Treasury. 
October  2a  1008. 
(PR  Doc.  ae-znes  Filed  12-l»-a6:  4.-32  pm) 
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DEPARTHENTOFeEFENSE 

DefMWlmant  of  ItM  Navy 

32CFRPart765 

Unofficial  Use  of  th«  Seal.  EmblMn, 
Names,  or  Initlala  of  ttM  llarina  Corps 

agency:  Department  of  the  Navy. 
ACnoM:  jRinal  rule. 

suMMABy:  TiuM  rvle  sett  forth 
regulatioos  pertaining  to  the  tiaofficial 
use  of  the  seal  emblem,  names,  or 
initials  of  the  Marine  Corps  fat 
coBuaercial  and  iKmcoramehcal 
activities.  The  rule  outlines  procedures 
to  determine  wbetlMf  to  grant 
pemiaaion  lor  use  of  aucfa  Marine  Corps 
items. 

BWBCnvi  DATC  December  19, 1986. 

FOR  FURTHER  IMFORItATlON  COMTACr. 

Mrs.  BJ.  Thompson  ^MPI-60). 
Headquarters.  liS.  Marine  Corps, 
Washington.  DC  20380-0001,  Telqihone: 
(202)  004-1452. 


;  Pursuant 

to  the  10  U.S.C.  TOOi.  ^  Department  of 
the  Navy  amends  32  CPR  Part  705 
derived  from,  the  Marine  Corps  Order 
503a3  series,  which  implements  *vithin 
the  Marine  Corps  the  provisions  of  the 
Secretary  of  the  Navy  Instruction  5030.7 
series.  Protection  of  Marine  Corps 
Names  and  Insignia.  This  rule  is  being 
published  by  the  Department  of  the 
Navy  for  the  guidance  and  interest  of 
the  piAIic  as  required  by  5  U£.C. 
552(a)(1).  h  has  been  determined  that 
invitation  of  pikilic  comment  on  the 
regulation  prior  to  adoption  would  be 
impracticable  and  unnecessary,  and  it  is 
therefore  not  required  under  the  pabHc 
rulemaking  provisions  of  32  CFR  Part 
701.  subpart  E.  Interested  persons  are 
invited  to  comment  in  writing  on  ^a» 
regulation.  Aay  written  ooramenis 
received  will  be  considered  in  making 
subsequent  anendments  or  revisions  to 
32  CFR  Part  765  or  the  regulation  upon 
which  it  is  based.  Changes  nuy  be 
initiated  based  on  coBonents  received. 
Written  oomments  riwniid  be  addressed 
to  Mrs.  B.L  Thompson  [MPI-OO), 
Headquarters,  U.S.  Marine  Corps, 
Washington.  DC  20380-0001.  U  has  been 
determined  that  this  final  rale  is  not  a 
major  rule  within  the  criteria  specified 
in  section  Hb)  of  Executive  Order  12291 
and  does  not  hare  substantial  inq>act  on 
the  pubHc. 

List  of  Subjects  In  32  CFR,  Part  765 

Rules  applicable  to  the  public. 


I 


PAilT  785— (AMENOEOl 

For  the  reasons  set  forth  in  the 
preamble.  32  CFR  Part  785  is  "t^p^^^ 
as  follows: 

1.  TTie  Authority  citatioo  for  Part  765 
revised  to  read  as  follows: 

Authority:  Sees.  5031. 6011.  7QA  Stat.  278. 
375,  as  amended,  sec.  133,  76  Stat  517.  sec 
301,  80  Stat  S7»;  5  U.S.C.  301. 10  U.S.C.  133. 
5031,  «W1.  7881. 

2.  Section  765.14  is  added  to  read  as 
follows: 

S765.14    Unofficial iisa Of thssaal, 
•ml>l«m,  namM,  or  inWals  of  ttie  Marina 
Corps. 

(a)  Purpose.  To  establish  procedures 
to  determine  whether  to  grant 
permission  to  use  or  imitate  the  seal. 
eaibleiB.  names,  or  initiab  of  the  Marine 
Corps  in  connection  with  commercial 
and  certain  noncommerdai  activities 
pursuant  to  10  U.S.C  7681.  The 
Seoetaiy  of  the  Navy,  in  Secretary  of 
the  Navy  instruction  503a7,  has 
provided  the  policy  and  delegated  to  the 
Commandant  of  tbe  Marine  Corps 
(CMC),  power  to  subdelegate  to  certain 
subordinate  officers  in  writing,  the 
authority  to  grant  pemussion  required 
by  section  7881(b)  of  10  U.S.C.  for  such 
use  or  imitation. 

(b)  Scope.  The  provisions  of  this 
Order  requiring  prior  approval  oi  the 
Secretary  of  the  Navy,  CMC,  or  the 
designee  apply  only  to  the  use  or 
imitation  of  the  seat  emblem,  names,  or 
initials  of  the  Marine  Corps  that  suggest 
official  approval  endorsement  or 
authorization  is  in  connection  with  a 
promotion,  goods,  services,  or 
commercial  activity. 

(c)  Standards. — (1)  No  unofficial  use 
or  imitatioa  of  the  Marine  Corpe  seal. 
Reproduction  and  use  of  the  Marine 
Corps  seal,  as  designated  in  Executive 
Order  No.  10538  of  )une  22, 16S4.  is 
restricted  to  materials  emanating  from 
Headquarters  Marine  Corps.  Except  for 
manufacture  of  official  leUeihead 
stationery  and  related  items  of  official 
Marine  Corps  use,  reproduction  and  use 
of  the  Marine  Corps  seal  is  prohibited. 

(2)  Unofficial  use  or  itnitaiwn  of  the 
Marine  Corps  emblem,  aames.  or 
initials.  Requests  frosi  civilian 
enterprises  to  use  or  imitate  the  Marine 
Corps  emblem,  names,  or  initials  will 
oddisarily  be  approved  where  use  or 
imitation  merely  provides  a  Marine 
Corps  aooent  or  flavor  to  otherwise 
fungible  goods.  Disapproval  however, 
usually  may  be  expected  where  such  use 
or  imitation  reasonably  would: 

(i)  Imply  any  official  or  unofficial 
connection  between  the  Marine  Corps 
and  the  user; , 


(ti)  Tend  to  create  the  impression  that  \ 
the  Marine  Corps  or  the  United  States  is  } 
in  any  way  responsible  for  any  financial 
or  legal  obligation  of  the  user, 

(iii)  Give  the  impression  that  the 
Marine  Corps  selectively  benefits  the 
particular  mamifacturer.  commercial 
entity,  or  other  user,  as  in  displaying  the 
Marine  Corps  emblem,  names,  or  initials 
on  musical  instruments,  weapons,  or  the 
■  like,  and  in  using  the  emblem,  names,  or 
initials  in  connection  with  advertising, 
naming,  or  describing  products  and 
services  sudi  a»  insurance,  real  estate, 
or  financial  services:  or 

(iv)  Tend  to  subject  the  Marine  Corps 
to  discredit  or  would  be  inimical  to  the 
health,  safety,  welfare,  or  morale  of  the 
members  of  the  Marine  C&rps. 

(3)  Acceptable  use  of  imitation  of  the 
Marine  Corps  insignia.  No  request  for 
pennission  is  reqaired  when  a  use  or 
imitatioa  of  the  Marine  Coips  emblem, 
names,  or  initials  includes  prominent 
display  of  the  disclaimer,  "Neither  the 
United  States  Marine  Coips  nor  any 
other  component  of  the  Department  of 
Defense  has  approved,  endorsed,  or 
authorized  this  product  (or  promotion,  or 
service,  or  activity)"  as  an  integral  part 
of  the  use  of  imitation.  A  "prominent 
display"  is  (me  located  on  the  same 
page  as  the  first  use  of  the  insi^iia. 
prominent  in  that  ose.  and  printed  in 
letters  at  least  (me  half  the  size  and 
density  of  the  insignia. 

[d]  Action — (1)  When  permission 
required.  Commercial  or  nenoommenaal 
use  or  imitation  of  the  Marine  Corps 
emblem,  names,  or  initials  is  prohibited 
unless  permission  is  first  obtained  in 
writing  from  the  CMC,  except  when 
such  use  does  not  suggest  that  the  use  or 
imitation  is  approved,  endorsed,  or 
authorized  by  the  Marine  Corps  or  any 
other  component  of  the  Department  of 
Defense. 

(2)  Redeiegation  of  authority.  The 
CMC  hereby  redelegates,  pursuant  to 
the  authorization  in  paragraph  4  of  the 
Secretary  of  the  Navy  5030.7.  anthority 
to  grant  written  permission  to  use  the 
Marine  Corps  emblem,  names,  or  initials 
tO|the  Director  of  Headquarters  Support 
(CMC  (HQSPJ).  Prior  to  granting 
approval  for  commercial  usage  of  the 
Marine  Corps  insignia,  the  CMC  (HQSP) 
shall  forward  such  requests  to  the  Head, 
Marine  Corps  Exchange  Service  Branch, 
Facilities  and  Services  Division,        . 
Installations  and  Logistics  Department 
(CMC)  (LFE))  and  to  the  Counsel  for  the 
Commandant  (CMC  (CLj)  for  comment 
and  (xmcurren<%.  All  other  requests 
shall  be  routed  to  the  Director,  Judge 
Advocate  Division  (CMC  (f  AR)}  for 
comment  and  concurrence. 
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(3)  Procedures  for  obtaining  written 
permission.  Requests  for  written 
permission  to  use  or  imitate  the  Marine 
Corps  emblem,  names,  or  initials  shall 
be  in  writing  and  shall  be  directed  to  the 
CMC  tHQSP).  The  request  should,  at  a 
minimum,  contain  the  following 
information: 

(i)  Name  and  address  of  the  requester. 

(ii)  A  description  of  the  type  of 
activity  in  which  the  requester  is 
engaged  or  proposes  to  engage. 

(iii)  A  statement  of  whether  the 
requester  considers  the  proposed  use  or 
imitation  to  be  commercial  or 
noncommercial,  and  why. 

(iv)  A  brief  description  and 
illustration  or  sample  of  the  proposed 
use  or  imitation,  as  well  as  a  description 
of  the  product  or  service  in  connection   • 
with  which  it  will  be  used.  This 
description  will  provide  sufficient  detail 
to  enable  the  Marine  Corps  to  determine 
.  whether  there  is  a  reasonable  tendency 
to  suggest  such  use  or  imitation  is 
approved,  endorsed,  or  authorized  by 
the  Marine  Corps  or  any  otb«r_^___^^ 
component  of  the  Department  of         ^ 
Defense. 

(v)  In  the  case  of  a  noncommercial  use 
of  imitation,  a  copy  of  the  charter, 
constitution,  bylaws,  and  similar 
organizational  documents  of  the 
requester,  together  with  a  detailed 
description  of  its  function  or  purpose, 
insufficiently  specific  requests  will  be 
returned  for  additional  information. 

(e)  Reserve  applicability.  This  Order  ^ 
is  applicable  to  the  Marine  Corps 
Reserve. 

Dated:  December  10. 1986. 

Harold  L.  StoUer.  )r.. 

Commander.  JAGC.  USN.  Federal  Register 
Liaison  Officer. 

(FR  Doc.  88-28233  Filed  12-18-86;  8:45  am] 

8ILUNG  COOC  M10-AE-M 


ENVIRONMI^NTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IA-4-FRL-3125-7;  NC-0121 


Approval  antf  Promulgation  of 
Implementation  Plans;  North  Carolina; 
Miscellaneous  Editorial  Changes 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  EPA  is  approving  numerous 
editorial  changes  which  North  Carolina 
has  made  in  its  air  pollution  control 
regulations.  The  State  submitted  the 
changes  as  State  Implementation  Plan 
(SIP)  revisions  on  December  17, 1984. 


The  effect  of  the  changes  is  to  update, 
simplify  and  clarify  the  regulations;  no 
substantive  changes  have  been  made. 
EFFECTIVE  DATE:  January  20. 1987. 
AOORESSES:  Copies  of  the  material 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Brar;ch.  345 
Courtland  Street.  NE..  Atlanta. 
Georgia 
Air  Quality  Section.  Division  of 
Environmental  Management.  North 
Carolina  Department  of  Natural 
Resources  and  Community 
Development.  Archdale  Building,  512 
North  Salisbury  Street.  Raleigh.  North 
Carolina  27611 
Office  of  the  Federal  Register,  1100  L 
Street.  NW..  Room  8301.  Washington. 
DC 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
lanet  Hayward  of  the  EPA  Region  IV  Air 
Programs  Branch,  at  the  above  address 
and  telephone  (404)  347-3286  or  FTS 
257-3286. 

SUPPt^MENTARY  INFORMATION:  On  April 
30, 1985  (50  FR  18274),  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPR) 
for  the  miscellaneous  rule  changes 
which  were  submitted  by  the  State  of 
North  Carolina  on  December  17, 1984. 
These  changes  were  made  in  order  to 
clarify  and  update  the  North  Carolina 
air  pollution  control  regulations.  Since 
the  changes  submitted  were  minor  and 
had  no  substantive  effect  on  the  air 
pollution  control  requirements  in  the 
State.  EPA  proposed  to  approve  the 
revisions. 

The  revisions  and  the  rationale  for 
EPA's  proposed  approval  were 
explained  in  the  NPR.  The  explanation 
will  not  be  restated  here  since  neither 
the  rule  revisions  nor  EPA's  rationale 
have  changed  since  the  proposal  notice. 
No  public  comments  were  received  on 
the  NPR. 

In  the  NPR,  EPA  noted  that  an  error 
had  inadvertendy  been  introduced  into 
one  of  the  regulations  (2D.0917— Volatile 
Organic  Compound  Emissions  from 
Automobiles  and  Light-Duty  Truck 
Manufacturing).  EPA  stated  that  final 
approval  of  the  regulation  would  be 
withheld  until  the  State  revised  the  rule 
and  submitted  it  for  approval.  On 
February  25, 1986.  North  Carolina 
submitted  the  necessary  changes  to 
regulation  2D.0917.  EPA's  final  approval 
of  the  December  17. 1984.  revisions 
therefore  includes  the  revision  to 
2D.0917  which  was  submitted  on 
February  25, 1986. 


As  stated  in  the  NPR.  EPA  is 
approving  only  the  portion  of  regulation 
2D.0527  (Emissions  from  Spodumene 
Ore  Roasting)  which  pertains  to  sulfur 
dioxide.  EPA  is  also  approving  only  that 
portion  of  regulation  2D.0517  (Emission 
from  Plants  Producing  Sulfuric  Acid) 
which  pertains  to  sulfur  dioxide.  In 
addition,  there  are  several  other 
reg\ilation  changes  contained  in  the 
December  17, 1984,  package  whjch 
today's  final  approval  does  not  cover. 
The  other  rules  not  included  in  this 
action  are  2D.0522  (Control  and 
Prohibition  of  Odorous  Emissions), 
2D.0523  (Control  of  Conical 
Incinerators),  2D.0528  (Total  Reduced 
Sulfur  from  Kraft  Pulp  Mills),  and 
2D. 0529  (Fluoride  Emissions  from 
Primary  Aluminum  Reduction  Plants). 

The  changes  to  regulation  2D.0522 
have  been  returned  to  the  State  because 
EPA  does  not  have  the  authority  under 
the  Clean  Air  Act  to  regulate  odor  that 
have  no  significant  relationship  to  the 
attainment  and  maintenance  of  any 
NAAQS.  The  changes  to  Regulation 
2D.0522  do  not  demonstrate  such  a 
significant  relationship.  Regulation 
2D.0523  has  not  initially  been  approved 
by  EPA.  Thus,  the  changes  to  2D.0523 
which  were  submitted  in  December  1984 
will  be  processed  along  with  the  original 
rule  in  a  separate  notice.  The  revisions 
to  2D.0528  and  2D.0529  are  changes  to 
rules  which  regulate  designated  (section 
111(d))  pollutants  (TRS  and  Huorides). 

These  two  rules  are  not  a  part  of  the 
SIP.  but  rather  are  parts  of  the  State's 
section  111(d)  plans  for  controlling 
existing  pulp  mills  and  primary 
aluminum  reduction  plants.  EPA  is 
processing  these  111(d)  plan  revisions  in 
a  separate  Federal  Register  notice. 

Fmal  Action 

EPA  is  approving  the  miscellaneous 
rule  changes  submitted  by  the  State  of 
North  Carolina  on  December  17. 1984, 
except  for  the  changes  stated  above. 
This  approval  also  includes  the  revision 
to  2D.0917,  as  submitted  on  February  25, 
1986. 

The  O^ice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  17. 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation  by 
reference. 


Note.— lacorpotatwa  by  reiaimce  of  the 
State  Implementation  Plan  for  the  Stale  of 
North  Carolina  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 19B2. 

Dated:  November  28, 1988. 
LmM. 


Administrator. 

Part  52  of  Chapter  L  Title  4a  Code  of 
Federal  Regulations,  ia  amended  at 
follows: 

PART  52-{AIIENDEO] 

Subpart  ll—Nortti  Carolina 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.Si:.  7401-7642. 

2.  Section  52.1770  ia  amended  by 
adding  paragraphs  (c)(47)  and  (e)(48)  as 
follows: 

fS2.1770    kfemmeaiaonefplan. 

*  *  «  «  « 

(c)  •  *  * 

(47)  Revisions  to  Title  15  of  die  North 
'•  Carolina  Administrative  Code  (15 
NCAC)  which  were  submitted  to  EPA  on 
December  17, 1984. 

(i)  Incorporation  by  reference.  (A) 
Letter  of  December  17. 1984.  from  the 
North  Carolina  Division  of 
Environmental  Management  and 
amendments  to  the  following  regulations 
which  were  adopted  by  the  North 
Carolina  Environmental  Management 
Commission  on  Novemt>er  8, 1984: 

2D.0501 — Compliance  with  Emiasioo  Control 

Standards 
2D.0506— ConUtil  of  Particulates  from  Hot 

Mix  Asphalt  Plants 
2D.0507— Particulates  from  Chemical 

Fertilizer  Manuiacturing  Plants 
2D.0508— Control  ol  Particulates  from  Pulp 

and  Paper  Mills 
2D.0509— Particulates  from  Mica  orFeldq»ar 

Processing  Plants 
2D.0S10— Particulates:  Sand.  Gravel  Crushed 

Stone  Operations 
2D.0511--Particiilate8,  SO,  from  Lightweight 

Agfjrogate  Processes 
2D.0S12— Particulates  from  Wood  Products 

Finishing  Plants 
2Di)513— ConUtil  of  Particulates  from 

Pot  luuui  Cement  Plants 
20.0514 — ConUol  of  Particulates  from  Ferrous 

Jobbing  Foundries 
2D.051S — Particulates  from  Miscellaneous 

Industrial  Processes 
2D .0516— Sulfur  Dioxide  Emieaions  from  Fnel- 

Buming  installations 
2D. 0517 — Emissions  bom  Plants  Producing 

Sulfuric  Acid  (Exc^t  revision  to  paragraph 

2) 
20.0519— Control  of  Nitrogen  Dioxide 

Emissions 
ZO.QSao— Control  and  Prohlbltton  of  Open 

Burning 
2O.0S21— Control  of  Visible  Emissions 
20.0527 — Emissions  from  Spodumene  Ore 

Roasting  (Except  revision  to  paragraph  2] 


20.0530    Prevention  of  Significant 

Deterioration 
2DX)531 — Sources  in  NooattaiiuBenl  Areas 
2D.0532 — Sources  ContribHtiAg  to  an  Ambient 

ViolaUoo 
20.0901— Definitions  (Volatile  Oi^anic 

Compounds) 
2D.0903 — Recordkeeping.  Reporting, 

Monitoring  (Volatile  Organic  Compomids) 
20.0905— Petition  for  Ahemative  Controls 
20.0006— Circumvention 
2D. 0907 — Equipment  Installation  Coatpliance 

Schedules 
20.0908— Equipment  Modification 

Compliance  Schedules 
20.0909 — Low  Solvent  Content  Coating 

Compliance  Schedules 
2D.oeie — Alternate  Compliance  Schedules 
20.0912 — General  ProvisioiM  on  Teat 

Methods  and  Procedures 
20.0013— OeteminatsoB  of  Volatile  Content 

of  Surface  Coating 
20.0914 — Determinatioo  of  VOC  Emission 

Control  System  Efficiency 
2Di)915— Determination  of  Solvent  Metal 

Cleaning  VOC  Emissions 
20.0916 — Determination  of  VOC  Emissions 

froB  Bulk  Gasoline  Terminals 
2Di»18— Can  Coating 
2D.091»-Coil  Coating 
20.0920— Paper  Coating 
20.0021 — Fabric  and  Vinyl  Coating 
20.0922— Metal  Furniture  Coating 
20.0923 — Surface  Coating  of  L.arge 

Apphancea 
20.0924— Magnet  Wire  Coating 
20.(lfi2S— f>eUx>lettm  liquid  Storage  In  Fixed 

Roof  Tanks 
20.0926— Bulk  Gasoline  Plants 
2D.0927 — ^Bulk  Gasoline  Terminals 
2D.0928— GasoKne  Service  Statixms  Stage  I 
20.0920 — Petroleum  B^iiery  Sonrces 
20.0930— SdveHl  Metal  Cleaning 
20.0931— Cutback  Asphalt 
20.0932— Gasoline  Truck  Tanks  and  Vapor 

Collection  Systems 
20.0933 — Petroleum  Liquid  Storage  In 

External  FloaUng  Roof  Tanks 
20.0934 — Coating  of  Miscellaneous  Metal 

Parts  and  Products 
2D .0035— Factory  Surface  Coating  of  Flat 

Wood  Paneling 
2Di)936— Graphic  Arts 
20.0937— Manufacture  of  Pneumatic  Rubber 

Tires 
2D.0938 — Perchloroethjdene  Dry  Geaning 

System 
20.0939— Determination  of  Volatile  Organic 

Compound  Emissions 
20.0940— Determination  of  Leak  Tightness 

and  Vapor  Leaks 
2110601 — Purpose  and  Scope  (Pennits) 
2H.0604— Final  Action  on  Permit 

Applications 
2H.060S — Issuance,  Revocation  and 

Enforcement  of  Pennits 

[ii)  Additional  material.  (A] 
Regulation  2D.0609  (Monitoring 
Condition  in  Permit)  was  repealed  by 
the  Environmental  Management 
Commission  on  November  8. 1984. 

(48)  Revisian  to  the  North  Carolina 
Administrative  Code  (15  NCAC)  which 
was  submitted  to  EPA  on  February  25, 
1986. 


(i)  Incorporation  by  reference.  (A) 
Letter  of  February  25. 1986,  from  the 
North  Carolina  Division  of 
faivironmental  Management  and  the 
amendment  to  regulation  2D.0817 
(Automobiles  and  Light-Duty  Truck 
Manufacturing)  which  was  adopted  by 
the  North  Carolina  Environmental 
Management  CosuniMion  on  February 
13,1966. 

(if)  Additional  material — none. 

[FR  Doc  9b-znw  Filed  12-lB-aa:  645  am] 
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40CFnPart52 

[A-4-ffiL-8-«1-1:  AL-015] 

Approval  and  ProtwwIgaMon  of 
linplMiMntatton  Ptans;  AlatwtMi; 
Volatile  Organic  Compound  Emlssk>n« 

AOEHCV:  Environental  Protection 
Agency. 

ACTION:  Final  rule. 

summary:  EPA  today  ^proves  the 
revisions  to  Chapter  6— Control  of 
Volatile  Organic  Compounds  (VOC)  of 
4  tl»  Alabama  Air  Pollution  Control  Rules 
and  Regulations  as  submitted  by  the 
Alabama  Depdirtment  of  Environmental 
Management  The  intent  of  these 
revisions  is  to  apply  the  provisions  of 
the  entire  chapter  to  those  counties  that 
are  not  attaining  the  ozone  standard;  to 
keep  in  effect  those  regulations  for 
which  sotut:e8  have  complied, 
regardless  of  location  or  attainment 
status;  and  to  exempt  those  attainment 
and  unclassified  counties  from  further 
regulation.  This  action  specifies  discrete 
areas  for  whidi  these  regulations  will 
still  apply  and  formally  revokes  any 
remaining  accommodative  aspect  of 
Alabama's  Ozone  State  Implementation 
Plan  (SIP). 

DATE:  This  action  is  effective  January  20, 
1987,  for  all  items. 

AOORESSES:  Copies  of  the  materials     , 
submitted  by  Alabama  may  be  y 

examined  during  normal  business  hours 
at  the  following  locations: 

Environraital  Profection  Agency,  Region 
IV,  Air  Programs  Branch.  345 
Courtland  Street.  NE..  Atlanta, 
Georgia  30365; 

Air  Division,  Alabama  Department  of 
Environental  Management.  1751 
Federal  Drive,  Montgomery,  Alabama 
36130; 

Public  Information  Reference  Unit. 
Library  Systems  Branch. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460; 
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Library,  Office  of  the  Federal  Register. 
1100  L  Street.  NW..  Room  8301. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Thomas,  Air  Programs  Branch,  EPA 
Region  IV.  at  the  above  address  and 
telephone  number  404/347-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  INFORMATKM:  On 

November  26. 1979  (44  FR  67375)  EPA 
announced  conditional  approval  of  the 
Alabama  Ozone  SIP.  On  June  3, 1980  (45 
FR  37430)  EPA  approved  corrections  to 
deRciencies  cited  in  the  notice  above 
and  gave  approval  to  the  Alabama  SIP. 
The  Alabama  SIP  was  considered  to  be 
an  "accommodative"  ozone  SIP.  An 
accommodative  SIP  is  one  which 
provides  for  new  source  growth  without 
emission  offsets  by  requiring  RACT  on 
existing  100  ton  per  year  (TPY)  Group  I 
and  II  VOC  sources  in  areas  not 
normally  required  to  have  controls  (i.e., 
attainment  and  unclassified  areas).  In 
other  words,  controls  were  to  be  applied 
on  a  statewide  basis.  At  that  time,  EPA 
had  not  issued  guidance  on  Croup  II 
VOC  categories.  Therefore,  a 
commitment  to  implement  Group  II  VOC 
regulations  upon  receipt  of  the  guidance 
from  EPA  was  required  in  the  1979  SIPs. 
The  accommodative  aspect  of  the 
Alabama  Ozone  SIP  was  modified  on 
October  29. 1981  (46  FR  53408)  when 
EPA  approved  a  request  by  the  State  to 
eliminate  the  requirement  that  VOC 
controls  be  installed  by  existing  sources 
located  in  attaiiunent  areas  which  did 
not  include  an  urban  area  with  a 
population  greater  than  200,000.  On 
February  12. 1982.  Alabama  submitted 
their  Croup  II  VOC  regulations.  EPA 
approved  Alabama's  Group  U  VOC 
regulations  on  April  19. 1984  (49  FR 
15549). 

On  September  23, 1985,  the  Alabama 
Department  of  Environmental 
Management  (ADEM)  submitted 
revisions  to  the  Air  Pollution  Control 
Commission  Rules  and  Regulations. 
Specifically,  these  revisions  were  made 
to  revoke  the  applicability  of  two  Grot$=^ 
I  VOC  regulations  and  all  Group  II  VOC 
regulations  from  counties  on  a  statewide 
basis.  These  revisions  do  not  apply  to 
any  county  currently  or  previously 
designated  nonattainment  for  ozone. 
The  Group  I  and  II  VOC  regulations  will 
remain  applicable  for  Etowah,  Jefferson. 
Mobile,  and  Russell  Counties.' 


'  On  April  14. 1986.  EPA  granted  a  request  to 
redesiftnale  Russell  County  to  attainment;  EPA  is 
currently  proposing  to  redesignate  Etowah  &  Mobile 
Counties  to  attainment  for  ozone  based  on  three 
years  of  ambient  air  data. 


This  action  effectively  revokes  the 
accommodative  aspect  of  the  Alabama 
Ozone  SIP.  Since  many  areas  designated 
as  attainment  or  unclassified  do  not 
have  monitored  data,  revocation  of  the 
accommodative  SIP  means  that  future 
new  source  construction  in  these  areas 
may  require  either  performance  of 
preconstniction  monitoring  or 
compliance  with  Appendix  S,  Part  51. 
including  the  application  of  lowest 
achievable  emission  redaction  (LAER), 
statewide  compliance,  and  offsets. 

On  August  7. 1985.  the  revisions  to 
Chapter  6  were  subject  to  pi^blic  hearing 
and  on  September  18, 1985.  the  Alabama 
Environmental  Management 
Commission  adopted  the  revisions.  The 
pertinent  regulations  are  organized  in 
the  following  manner:  Applicability 
(6.1):  Group  I  (6.4-6.8,  8.11.1-6.11.8,  6.12- 
6.13);  and  Group  11  (8.11.10-6.11.11.  6.17- 
6.23).  The  revisions  proposed  to  Chapter 
6  are  listed  below. 

6.1.1(a)    The  entire  paragraph  "sources 
located  in  an  ozone  attainment  area 
which  does  not  include  an  urban 
(greater  than  200.000  population) 
area  (Adopted  March  24. 1981)"  is 
deleted  and  reserved  for  future  use. 

6.1.2  Recodified  from  6.1.1(d). 

6.1.3  Recodified  from  8.1.2. 

6.1.4  A  new  section  6.1.4  is  added  as 
follows: 

6.1.4  The  provisions  of  section  6.11.6 
shall  not  apply  to  any  sources 
except  those  located  in  Jefferson 
County  and  those  sources  in  the 
State  which  manufacture  audio  or 
video  recording  tape. 

6.1.5  A  new  section  6.1.5  is  added  as 
follows: 

6.1.5  The  provisions  of  Parts  6.17, 
6.18.  6.19.  6.20.  6.21,  6.22,  6.23.  and 
sections  6.11.2.  6.11.10,  and  6.11.11 
shall  not  apply  to  any  source  except 
those  located  in  Etowah.  Jefferson. 
Mobile,  and  Russell  Counties. 

For  a  more  detailed  discussion,  please 
refer  to  the  July  9, 1986,  Federal  Register 
(51  FR  24853).  This  document  is 
available  for  inspection  at  the  EPA 
Region  IV  office. 

On  July  9, 1986,  EPA  proposed  to 
approve  the  revisions  to  Chapter  6  of  the 
Alabama  Air  Pollution  Control  Rules 
and  Regulations.  At  that  time  the  public 
was  invited  to  submit  written  comments 
on  the  proposed  action.  However,  no 
comments  were  received. 

Final  Action 

These  regulations  meet  EPA 
requirements.  Therefore,  EPA  is  today 
approving  the  revisions  to  the  Alabama 


Air  Pollution  Control  Rules  and 
Regulations. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  17. 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations. 
Hydrocarbons.  Ozone.  Incorporation  by 
reference. 

Note. — ^The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
the  Alabama  State  Implementation  Plan  on 
|uly  1, 1982. 

Dated:  November  17, 1986. 
Lee  M.  Thomas, 

Administrator. 

PART  52— (AMENDED] 

Part  52  of  Chapter  I,  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  B— AlatMima 

2.  Section  52.50  is  amended  by  adding 
paragraph  (c)(44)  as  follows: 

(S2.50    MentHlcatlon  Of  ptan. 

(c)  *  •  * 

(44)  Volatile  Organic  Compound 
regulation  changes  were  submitted  to 
EPA  on  September  23. 1985. 

(i)  Incorporation  by  reference.  (A) 
Letter  of  September  23, 1985  to  EPA  from 
Alabama  Department  of  Environmental 
Management  and  changes  to  Chapter  6 
of  the  Alabama  Air  Pollution  Control 
Rules  and  Regulations  (Control  of 
Volatile  Organic  Compounds)  which 
were  adopted  by  the  Alabama 
Environmental  Management 
Commission  on  September  18, 1985, 
specifically,  the  revisions  to  6.1.1(a), 
6.1.2.  and  6.1.3  and  the  addition  of  6.1.4 
and  6.1.5. 

(ii)  Other  material — none. 
(FR  Doc.  86-28379  Filed  12-lft-ae;  8:45  am] 
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Ttiia  section  of  ttie  FEDERAL  REGISTER 
containe  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  Ttie  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  parbctpate  in  .the  rule 
rtwking  poor  to  Vne  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  831 

Retirement 

AOCNCV:  Office  of  Personnel 
Management.  | 

ACTION:  P*ropo8ed  rulemaking. 

SUMMANV:  The  Office  of  Personnel 
Management  (OMP)  proposes  to  revise 
its  regulations  implementing  special 
retirement  provisions  for  law 
enforcement  officers  and  firefighters 
employed  under  the  civil  service 
retirement  law  (5  U.S.C.  8331,  et  seq.). 
The  revised  regulations  would  improve 
administration  of  the  program  by 
clarifying  the  methods  and  criteria  for 
obtaining  coverage  under  the  special 
provisions. 

DATE  Comments  must  be  received  on  or 
before  February  17. 1987. 

ADDRESS:  Send  written  comments  to 
Reginald  M.  Jones,  Jr.,  Assistant  Director 
for  Retirement  and  Insurance  Policy, 
Retirement  and  Insurance  Group,  Office 
of  Personnel  Management,  P.O.  Box  57, 
Washington.  DC  20044.  or  deliver  to 
OPM.  Room  4351. 1900  E.  Street  NW., 
Washington,  DC. 

FOfI  FURTHER  INFORMATION  CONTACT! 

Raymond  J.  Kirk,  (202)  632-4682. 
SUPPLEMENTARY  INFORMATION:  Section 

8336(c)  of  title  5.  United  States  Code, 
authorizes  immediate  retirement 
benefits  at  age  50  for  Federal  employees 
who  have  completed  20  years  of  Federal 
civilian  service  as  a  law  enforcement 
officer  or  firefighter.  Employees  who  are 
eligible  to  retire  under  this  provision  are 
mandatorily  separated  at  age  55,  or, 
under  limited  circumstances  that 
warrant  an  extension  of  service,  at  age 
60.  Employees  and  their  agencies  eadi 
contribute  an  extra  half  percent  of  pay 
for  this  benefit. 

Section  8331  et  seq.  and  these 
regulations  promulgated  at  Subpart  I  of 
Part  831  of  Title  5.  Code  of  Federal 
Regulations,  are  applicable  to  ihe  Civil 


Service  Retirement  System  (CSRS)  only. 
This  section  of  law  and  these 
regulations  do  not  apply  to  employees 
covered  by  the  "new"  retirement 
system — the  Federal  Employees 
Retirement  System  (FERS)— established 
by  Pub.  L  99-335. 

Definitions 

The  proposed  regulations  would 
provide  detailed  defintions  of  the 
following  terms  that  are  not  defined  in 
the  current  regulations:  "detention 
duties,"  "frequent  direct  contact," 
"primary  duties,"  "primary  position," 
and  "secondary  position." 

The  proposed  regulations  would 
establish  criteria  for  deciding  whether  a 
law  enforcement  officer  position 
requires  "frequent  direct  contact"  with 
individuals  in  detention.  The  contacts 
must  be  regularly  assigned,  must  be 
personal  and  immediate,  and  must  be 
repeated  and  continual  over  a  typical 
work  cycle.  In  applying  its  judgment  to 
this  definition,  OPM  will  give  due 
deference,  as  is  implicit  in  the  law,  to 
the  initial  determination  of  the  proper 
administrative  authority  of  the 
employing  agency. 

The  definition  of  the  term  "first-level 
supervisor"  in  these  proposed 
regulations  is  the  same  as  that 
contained  in  the  "Position-Classification 
Standard  for  Supervisory  Grade 
Evaluation  Guide,"  TS-23,  January  1976. 
First-level  supervisors  are  employees 
classified  as  supervisors  who  have 
direct  and  regular  contact  with  the 
employees  they  supervise.  First-level 
supervisors  do  not  have  subordinate 
supervisors. 

Transfers  From  Frimaiy  Positions  to 
Secondary  Positions 

The  law  provides  for  continued 
coverage  under  the  special  retirement 
provisions  when  the  employee  fransfers 
from  a  primary  position  to  a  secondary 
position.  Sections  8331  (20)  and  (21)  of 
title  5,  United  States  Code,  require  that  ' 
an  employee  in  a  primary  position 
fransfer  directly  into  a  secondary 
position  for  coverge  to  continue.  The 
current  regulations  go  beyond  the 
statute  by  permitting  an  employee  who 
has  met  the  transfer  requirement  once  to 
be  covered  in  a  secondary  position  even 
following  a  subsequent  voluntary  break 
in  service.  To  follow  the  statutory 
requirement  stated  above,  the  proposed 
conditions  for  continued  coverage  in 


secondary  positions  would  require  that 
employees  be  continuously  employed  in 
secondary  positions  with  no  voluntary 
breaks  in  service. 

Position  and  Coverage  Determinations 

The  proposed  regulations  would 
clarify  the  role  of  an  agency  in  seeking 
OPM  approval  of  a  position  as  a  primary 
or  secondary  position  and  establish  the 
procedure  to  be  followed  for  all  requests 
whether  initiated  by  the  agency  or  an 
employee.  The  proposed  regulations 
would  establish  the  foles  of  the 
individual,  the  employing  agency,  and 
OI^  in  determining  whether  a 
questionable  or  disputed  period  of  past 
service  in  an  unapproved  position  is 
creditable  toward  early  retirement. 
Also,  the  proposed  regulations  would 
specify  who  can  submit  requests  for 
position  or  coverage  determinations. 
Presently,  many  requests  are  forwarded 
to  OPM  without  the  knowledge  and/or 
endorsement  of  the  agency 
headquarters.  To  eliminate  this  problem, 
all  agency  requests  for  position  or 
coverage  determinations  must  be  signed 
by  the  agency  head  or  his  or  her 
designated  representative.  In  no 
instance,  however,  may  a  person  below 
the  level  of  the  agency  personnel 
director  be  designated  as'the  agency 
head's  representative. 

The  current  regulations  state  that  the 
OPM  determination  of  coverage  ^ill  be 
based  on  the  official  position  description 
for  the  position.  This  document  is  not 
always  sufficient  for  this  purpose,  and 
the  proposed  regulations  contain  a  list 
of  the  basic  evidence  that  OPM  requires 
in  order  to  decide  whether  to  approve  a 
position.  In  the  past,  OPM  has  received 
requests  for  a  coverage  determination 
many  years  after  an  employee  has  left  a 
position.  Frequently,  this  delay  resulted 
in  only  stale,  secondary  evidence — sucH 
as  affidavits  from  two  employees,  each  " 
"remembering"  what  the  other  person's 
job  duties  were  20  years  ago — being 
available.  This  was  created 
administrative  problems  for  both  the 
agencies  and  OPM  in  verifying  the  exact 
duties  of  the  position  in  question.      , 
Therefore,  to  allow  determinations  •[ 
based  on  current,  primary  evidence,  the 
new  regulations  would  also  establish  a 
1-year  time  limit  for  requesting  a 
determination  of  coverage  for  past 
service. 
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Requirements  for  Oedsioiis 

A  new  section  sets  forth  the  basic 
requirements  for  OPM's  decisions  on 
requests  from  agencies  for  a 
determination  of  coverage.  The  decision 
must  be  in  writing,  and,  if  adverse,  must 
fully  set  forth  the  basis  for  the  decision 
and  state  any  applicable 
reconsideration  or  appeal  rights.  The 
proposed  regulations  would  establish 
the  right  to  reconsideration  of  a  decision 
by  OPM  under  these  regulations.  The 
proposed  reguJations  would  tie  review 
of  these  decisions  to  the  rules  that 
govern  review  of  OPM's  retirement 
decisions  generally.  5  CFR  831.109. 

WilhlioUiiiss 

The  employing  agency  has  no  implied 
or  stated  authority  to  make  a  binding 
coverage  decision  under  the  retirement 
law.  Therefore,  an  agency  would  be 
barred  from  withholding  the  extra  half 
percent  until  OPM  (or  a  competent 
appeals  forum)  has  decided  that  the 
service  in  question  meets  the  requisite 
definition.  In  the  case  of  an  occupied 
position,  the  extra  withholding  (and 
matching  contributions)  would  become 
effective  retroactively  on  the  effective 
date  the  employee  was  assigned  to  the 
position  approved  by  OPM.  The 
retroactive  deductions  constitute  a  debt 
due  the  Government  and  must  be 
collected  under  established  due  process 
procedures.  The  regulations  would  also 
clarify  that  the  agency  is  responsible  for 
payint  (to  OPM^oth  the  employee's 
share  as  well^as  the  agency's  share  of 
the  additional  contributions. 
Underwithholding  of  employee 
retirement  contributions  results  In  a 
two-tiered  liability:  the  individual  owes 
the  paying  agency  and  the  paying 
agency  owes  the  Civil  Service 
Retirement  and  Disability  Fund.  Even  if 
the  agency  fails  to  collect  the  debt 
because  of  waiver  or  otherwise,  the 
agency  must  make  the  required  payment 
to  the  Fund. 

Additionally,  if  an  agency  wishes  to 
recommend  that  a  covered  position  be 
dropped  from  coverage,  the  agency 
should  continue  to  withhold  the  extra 
half  percent  until  OPM  (or  a  competent 
appeals  forum]  has  decided  that  the 
service  in  question  does  not  meet  the 
requisite  definition.  Procedures  are  to  be 
established  at  the  agency  level  to  refund 
to  the  employee  the  extra  half  percent 
withheld  retroactive  to  the  date  of  the 
change  in  duties  that  led  to  elimination 
of  coverage. 

The  regulations  would  also  clarify 
that  the  7V^  percent  withholding  would 
not  be  made  by  the  agency  in  the  case  of 
an  employee  who  is  not  a  primary  or 
secondary  law  enforcement  officer  or 


fireffghter  but  is  detailed  to  a  primary  or 
secondary  position.  Because  the 
employee  continues  to  hold  the  position 
from  which  detailed,  the  employee's 
withholding  rate  should  not  be 
increased  during  the  detail. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  FlexUiUity  Act 

)  certify  that  within  the  scope  of  the 
Regulatory  Flexibihfy  Act.  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  Federal  employees  and  retirees 
only. 

List  of  Subfects  in  5  CFR  Part  831 

Government  employees. 
Administrative  practice  and  procedure. 
Claims.  Firefighters.  Law  enforcement 
officers.  Pensions,  Retirement. 

Office  of  Personnel  Management 

Cons  taoca  Homer, 

Director. 

Accordingly.  OPM  proposes  to  revise 
Subpart  I  of  5  CFR  Part  831  to  read  as 
follows: 

PART  831--RETIR£yENT 

Sul>part  I— Law  Enforcement  Officers  and 
Firefighter* 

Sec. 

831.901  Applicability  and  purpose. 

831.902  Definitions. 

831.903  Conditions  for  coverage  in  primary 
positions. 

831.904  Conditions  for  coverage  in 
secondaty  positions. 

831.905  Agency  requests  for  OPM 
delermination  of  primary  positions. 

831.906  Agency  requesU  for  OPM 
determination  of  secondary  positions. 

831.907  Evidence. 

831.908  Requests  from  individuals. 

831.909  OPM  decisions. 

831.910  Review  of  approved  positions  and 
certification  to  OPM. 

831.911  Withholdings  and  contributions. 

831.912  Mandatory  separation. 

831.913  Reemployment. 

831.914  Review  of  decisions. 

Authority:  5  U.S.C.  8347. 

Subpart  I— Law  Enforcement  Officers 
and  Firefighters 

§S31.M1    AppticabUtty  and  purpose. 

(a)  This  subpart  contains  regulations 
of  the  Office  of  Personnel  Management 
(OPM)  to  supplement  5  U.&C.  8336(c). 
which  establishes  special  retirement 
eligibility  for  law  enforcement  officers 
and  fireflghters  employed  under  the 
Civil  Service  Retirement  System;  5 


U.S.C.  8331(3)  (C)  and  (D).  pertaining  to 

basic  pay;  5  U.S.C.  8335  (a](l]  and  (c). 
pertaining  to  deductions,  contributions, 
and  deposits:  5  U.S.C.  8335(b],  pertaining 
to  mandatory  retirement;  and  5  U.S.C. 
8339(d],  pertaining  to  computation  of 
annuity. 

(b)  The  regulations  in  this  subpart  are 
issued  pursuant  to  the  authority  given  to 
OPM  in  5  use.  8347  to  administer  and 
prescribe  regulations  to  carry  out 
Subchaper  III  of  Chapter  83,  United 
States  Code. 

9S31J02    DefMttom. 

In  this  subpart — 

"Detention  duties"  means  duties  that 
require  frequent  direct  contact  in  the 
detention,  direction,  supervision, 
inspection,  training,  employment,  care, 
transportation,  or  rehabilitation  of 
individuals  suspected  or  convicted  of 
offenses  against  the  criminal  laws  of  the 
United  States  or  the  District  of  Columbia 
or  offenses  against  the  punitive  articles 
of  the  Uniform  Code  of  Military  justice 
(Chapter  47  of  title  10,  United  States 
Code).  (See  5  U.S.C.  8331(20).) 

"Firefighter"  means  an  employee 
whose  duties  are  primarily  to  perform 
work  directly  connected  with  the  control 
and  extinguishment  of  fires  or  the 
maintenance  and  use  of  firefigfating 
apparatus  and  equipment  Also  included 
in  this  definition  is  an  employee 
engaged  in  this  activity  who  is 
transferred  to  a  supervisory  or 
administrative  position.  (See  5  U.S.C 
8331(21).)  An  employee  whose  primary 
duties  are  the  performance  of  routine 
fire  prevention  inspections  is  excluded 
from  this  definition. 

"First-level  supervisors"  are 
employees  classified  as  supervisors  who 
have  direct  and  regular  contact  writh  the 
employees  they  supervise.  First-level 
supervisors  do  not  have  subordinate 
supervisors. 

"Frequent  direct  contact"  means 
personal,  immediate,  and  regularly- 
assigned  contact  with  detainees  while 
performing  detention  duties,  which  is 
repeated  and  continual  over  a  typical 
work  cycle. 

"Law  enforcement  officer"  means  an 
employee  whose  duties  are  primarily  the 
investigation,  apfffehension.  or 
detention  of  individuals  suspected  or 
convicted  of  offenses  against  the 
criminal  laws  of  the  United  States, 
including  an  employee  engaged  in  this 
activity  who  is  transferred  to  a 
supervisory  or  administrative  position. 
(See  5  U.S.C.  8331(20).)  The  definition 
does  not  include  an  employee  whose 
primary  duties  involve  maintaining  law 
and  order,  protecting  life  and  property, 
guarding  against  or  inspecting  for 
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violations  of  law.  or  investigating 
persons  other  than  persons  who  are 
suspected  or  convicted  of  offenses  the 
criminal  laws  of  the  United  States. 

"Primary  duties"  are  those  duties  of  a 
position  that — 

(a)  Are  paramount  in  influence  or 
weight;  that  is.  constitute  the  basic     ' 
reasons  for  the  existence  of  the  position; 

(b)  Occupy  a  substantial  portion  of 
the  individual's  working  time  over  a 
typical  work  cycle;  and 

(c)  Are  assigned  on  a  regular  and 
recurring  basis.  Duties  that  are  of  an 
emergency,  incidental,  or  temporary 
nature  cannot  be  considered  "primary" 
even  if  they  meet  the  substantial  portion 
of  time  criterion.  In  general,  if  an 
employee  spends  an  average  of  at  least 
50  percent  of  his  or  her  time  performing 
a  duty  or  group  of  duties,  they  are  his  or 
her  primary  duties. 

"Primary  position"  means  a  position 
whose  primary  duties  are  (a)  to  perform 
work  directly  connected  with  controlling 
and  extinguishing  fires  or  maintaining 
and  using  firefighting  apparatus  and 
equipment;  or  (b)  investigating, 
apprehending,  or  detaining  individuals 
suspected  or  convicted  of  offenses 
against  the  criminal  laws  of  the  United 
States. 

"Secondary  position"  means  a 
position  that  (a)  is  clearly  in  the  law 
enforcement  of  firefighting  field;  (b)  is  in 
an  organization  having  a  law 
enforcement  or  firefighting  mission;  and 
I     (c)  is  either — 

(1)  Supervisory;  i.e..  a  position  in 
which  the  primary  duties  are  as  a  first- 
level  supervisor  of  law  enforcement 
officers  or  firefighters  in  primary 
positions;  or 
"^       (2)  Administrative;  i.e..  an  executive, 
managerial,  technical,  semiprofessional, 
or  professional  position  for  which 
experience  in  a  primary  position  as  a 
law  enforcement  officer  or  firefighter  is 
a  mandatory  prerequisite. 

S  831.903    Conditions  for  coverage  in 
primary  positions. 

An  employee's  service  in  a  position 
that  has  been  approved  as  a  primary 
position  by  OPM  or  its  predecessor,  the 
U.S.  Civil  Service  Commission,  is 
automatically  covered  under  the 
provisions  of  5  U.S.C.  8336(c).  An 
employee  who  is  not  in  a  primary  or 
secondary  position  and  is  detailed  to  a 
primary  position  is  not  covered  under 
the  provisions  of  5  U.S.C.  833e(c). 

$831,904    Conditions  for  coverage  In 
secondary  positions. 

(a)  An  employee's  service  in  an 
.  approved  secondary  position  is  covered 
under  the  provisions  of  5  U.S.C.  8336(c) 


if  the  employee  meets  the  following 
criteria: 

(1)  Employee  is  transferred  directly 
(i.e.  without  a  break  in  service 
exceeding  3  days)  from  a  primary 
position  to  a  secondary  position;  and 

(2)  If  applicable,  the  employee  has 
been  continuously  employed  in 
secondary  positions  since  transferring 
from  a  primary  position  without  a  break 
in  service  exceeding  3  days,  except  that  / 
a  break  in  employment  in  secondary      / 
positions  that  begins  with  an  / 
involuntary  separation  (not  for  cause), 
within  the  meaning  of  section  8336(d)(lf 
of  title  5,  United  States  Code,  is  not 
considered  in  determining  whether  the 
service  in  secondary  positions  is 
continuous  for  this  purpose. 

(b)  This  requirement  for  continuous 
employment  in  a  secondary  position 
applies  only  to  voltmtary  breaks  in 
service  beginning  after  [effective  date  of 
regulations]. 

(c)  An  employee  who  is  not  in  a 
primary  or  secondary  position  and  is 
detailed  to  a  secondary  position  is  not 
covered  under  the  provisions  of  5  U.S.C. 
8336(c).  ^ 

8  831  JOS    Agwicy  requests  for  OPM 
determination  of  primary  positions. 

(a)  After  its  analysis  of  the  evidence 
required  under  5  831.907(a)(1)  through 
(7)  for  a  current  position,  an  agency  will 
submit  a  request  to  OPM  for  a 
determination  that  the  duties  of  the 
position  qualify  the  position  as  a 
primary  position.  The  request  for  OPM 
approval  must  include  the  required 
evidence  and  a  detailed  statement  of  the 
agency's  reasons  why  it  believes  the 
position  meets  the  statutory  and 
regulatory  requirements. 

(b)  If  the  agency  request  is  based  on  a 
finding  that  the  primary  duties  of  the 
position  are  detention  duties  that 
require  the  incumbent  to  have  frequent 
direct  contact  with  detainees,  the 
agency  will  submit  to  OPM— in  addition 
to  the  information  required  tmder 
paragraph  (a)  of  this  section — th^ 
evidence  required  under  §  831.907  (b)(1) 
through  (5)  and  also  a  statement 
supporting  its  initial  determination  of 
"frequent  direct  contact." 

9831.906    Agency  rsquests  for  OPM 
determination  of  sscoiMlary  positions. 

After  its  analysis  of  the  evidence 
listed  under  {  831.907(c)(1)  through  (3) 
for  a  current  position,  an  agency  will 
submit  a  request  to  OPM  for  a 
determination  that  the  position  meets 
the  criteria  for  a  secondary  position.  The 
request  for  OPM  approval  must  include 
the  required  evidence  and  a  detailed 
statement  of  the  agency's  reasons  why  it 


believes  the  position  meets  the  statutory 
and  regulatory  requirements. 

S  831.907    EvMsncs. 

(a)  When  an  agency  makes  a  request 
to  OPM  for  a  determination  that  a 
position  is  a  primary  position,  the 
request  must  be  signed  by  the  agency 
head  or  his  or  her  representative.  In  no 
instance,  however,  may  a  person  below 
'  the  level  of  the  agency  personnel 
director  be  designated  as  the  agency 
head's  representative.  The  following 
docxmientation  must  be  included  in  th^ 
request:  ^y^ 

(1)  llie  official  position  deQp>t]$tion 
annotated  to  show  the  percentage  of 
time  spent  performing  the  various 
duties;  or,  if  a  position  description  is  not 
required  for  the  position  or  the  position 
description  is  not  current,  a  detailed 
narrative  description  of  the  duties  and 
responsibilities  including  the 
knowledges,  skills,  and  abilities 
required  to  perform  the  duties,  and  all 
other  current  agency  documents 
describing  the  official  duties  of  the 
position.  In  addition,  if  the  position 
description  is  not  current,  an 
explanation  as  to  why  the  position 
description  has  not  been  revised  as  well 
as  a  timetable  for  the  proposed  revision; 

(2)  The  functional  statement  for  the 
organization  where  the  position  is 
located  and  an  organization  chart 
showing  at  least  two  levels  above  and 
below  the  level  of  the  position; 

(3)  The  critical  and  non-critical 
elements  and  performance  standards  for 
the  position  established  by  the  agency 
under  Part  430  of  this  chapter  (or,  if  the 
position  is  not  subject  to  Part  430,  a 
statement  to  that  effect); 

(4)  The  evaluation  statement,  if  any, 
explaining  the  classification  of  the 
position; 

(5)  The  agency  qualification  and 
medical  standards  for  entry  and 
retention,  or  a  statement  that  the 
standards  are  the  same  as  the  X-118 
handbook  standards; 

(6)  A  statement  concerning  the  current 
or  proposed  maximum  entry  age,  if  any; 
and 

(7)  For  law  enforcement  officers,  a  list 
of  the  provisions  of  Federal  criminal  law 
the  incumbent  is  responsible  for 
enforcing. 

(b)  If  the  agency  request  for  an  OPM 
determination  as  to  whether  a  position 
is  a  primary  position  is  based  on  an 
agency  finding  that  the  primary  duties  of 
the  position  are  detention  duties,  the 
agency  will  include  a  statement 
supporting  its  intitial  determination  of 
"frequent  direct  contact"  and  request 
OPM  concurrence  with  its 
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determination.  Thia  statement  must 
include — 

(1)  The  incumbent's  worksite  and 
official  duty  station,  with  a  description 
of  where  contact  with  detainees  occurs; 

(2)  The  frequency  of  contact  with 
detainees  over  a  daily,  weekly,  monthly, 
or  quarterly  work  cycle: 

(3)  The  average  duration  of  these    • 
contacts; 

(4)  The  nature  of  the  assigned  duties 
that  require  the  contacts  (training,  care, 
rehabilitation,  etc);  and 

(5)  Any  other  pertinent  information. 

(c)  When  an  agency  makes  a  request 
for  a  determination  that  a  position  is  a 
secondary  position,  the  request  must  be 
signed  by  the  agency  head  or  his  or  her 
representative.  In  no  instance,  however, 
may  a  person  below  the  level  of  the 
agency  personnel  director  be  designated 
as  the  agency  head's  representative.  The 
following  documentation  must  be 
included  in  the  request: 

(1)  The  doctmientation  required  under 
paragraph  (a)(1)  through  (7)  of  this 
section;  and 

(2)  For  administrative  positions, 
certification  that  the  position  requires 
experience  as  a  Federal  law  / 
enforcement  officer  or  firefighter  and  a  > 
statement  as  to  whether  experience  in  a 
primary  position  is  essential  to  the 
organization's  mission;  and 

(3)  For  supervisory  positions, 
certification  that  the  position  meets  the 
requirements  for  a  first-level  supervisor. 

(d)  yvhen  Ora4  notifies  the  agency 
that  offical  documentation  is  lacking  or 
insufficient  to  meet  the  requirements 
under  paragraphs  (a),  (b).  and  (c)  of  this 
section,  agencies  will  submit  the 
requested  information  and  may  submit 
any  other  materials  deemed  appropriate 
(e.g..  awards,  certificates,  job 
applications,  affidavits,  job 
announcements,  etc.).  If  the  information 
requested  is  not  received  by  0PM  in  a 
timely  manner,  OPM  will  make  a 
decision  based  on  the  information 
contained  in  the  file. 

9S31.M6    RequesU  from  IndMduais. 

(a)  The  employee  bears  the  burden  of 
proof  with  respect  to  coverage  under  5 
U.S.C.  8336(c).  The  employee  must 
provide  the  agency,  or  OPM,  with  all 
pertinent  information  regarding  duties 
performed  to  include,  for  law 
enforcement  officers,  a  list  of  the 
provisions  of  Federal  criminal  law  the 
incumbent  is  responsible  for  enforcing 
and  arrests  made;  and.  for  firefighters, 
number  of  fires  fought  names  of  fires 
fought,  dates  of  fires,  and  position 
occupied  while  on  firefighting  duty. 

(b)  An  employee  who  is  currently 
serving  in  a  position  that  has  not  been 
approved  by  OPM  as  a  primary  or 


secondary  position,  but  who  believes 

that  his  or  her  position  meets  the 
definition  of  a  primary  or  secondary 
position  and  that  he  satisfies  the 
conditions  for  coverage  set  forth  above 
may  ask  the  employing  agency  to 
request  an  OPM  determination  as  to 
whether  the  position  qualifies  as  a 
primary  or  secondary  position.  A 
request  for  a  determination  made 
directly  to  OMP  by  an  employee, 
however,  will  not  be  accepted.  The 
request  will  be  returned  by  OPM  to  the 
employee  for  submission  to  the 
employee's  agency  for  action.  After  its 
analysis  of  the  evidence  provided  by  the 
employee,  the  agency  will  submit  a 
request  to  OPM  for  a  determination  and 
must  include  an  advisory  opinion  to 
OPM  as  to  whether  it  believes  the 
position  should  or  should  not  be  covered 
and  if  it  qualifies,  whether  it  should  be  a 
prmary  or  secondary  position.  The 
agency's  submission  must  include  all 
evidence  required  under  {  831.907  for  a 
determination  of  primary  and  secondary 
positions. 

(c)  A  current  or  former  employee  (or 
the  survivor  of  a  former  employee)  who 
believes  that  a  period  of  past  service  in 
an  unapproved  position  qualifies  as 
service  in  a  primary  of  secondary 
position  and  meets  the  conditions  for 
coverage  must  follow  the  procedures  in 
paragraph  (b)  except  that  the  request 
must  be  made  to  the  agency  where  the 
claimed  service  was  performed  (except 
as  provided  in  paragraph  (d)).  Based 
upon  its  analysis  of  official  records  and 
the  individual's  submissions,  the  agency 
will  submit  a  request  for  a 
determination  to  OPM  along  with  an 
advisory  opinion  as  to  whether  the 
service  should  or  should  not  be  covered 
and.  if  covered,  whether  it  qualifies  as 
service  in  a  primary  or  secondary 
position.  The  agency's  submission  must 
include  all  evidence  required  under 

S  831.907. 

(d)  For  a  current  or  former  employee 
who  performed  service  at  an  agency  that 
is  no  longer  in  existence  and  there  is  no 
successor  agency,  OPM  will  accept 
direcUy  from  the  current  or  former 
employee  (or  the  survivor  of  a  former 
employee),  a  request  for  a  determination 
as  to  whether  a  period  of  past  service 
qualifies  as  service  in  a  primary  or 
secondary  position  and  meets  the 
conditions  for  coverage. 

(e)  The  maximum  time  period  that 
coverage  in  a  position  may  be  granted  is 
for  the  period  1  year  priot  to  the  date 
that  the  request  for  coverage  from  an 
individual  is  received  by  the  employing 
agency,  or  OPM.  Requests  received  by 
the  employing  agency,  or  OPM,  prior  to 
December  31. 1887.  may  include  any 
periods  of  previous  service.  OPM  may 


extend  the  time  limits  for  filing  when,  in 
its  judgment,  the  individual  shows  that 
he  or  she  was  prevented  by 
circumstances  beyond  his  or  her  control 
from  making  the  request  within  the  time 
limit 

SS31.90S    OPMdMtotona. 

(a)  OPM's  decision  on  an  agency 
request  for  a  determination  under 

§§  831.905.  831.906.  and  831.906(a)  or  (b) 
will  be  issued  in  writing  to  the  agency 
following  submission  of  all  evidence 
required  by  {  631.907  and  any  other 
evidence  requested  by  OPM.  If  OPM 
approves  the  position,  the  position  wall 
be  designated  as  a  primary  position  or 
as  a  secondary  position. 

(b)  OPM's  decision  on  the  request 
from  an  individual  submitted  under 

S  831.908(c)  will  be  issued  in  writing  to 
the  individual  following  submission  of 
all  evidence  requested  by  OPM. 

(c)  OPM  may  withdraw  approval  of  a 
position  under  paragraph  (a)  of  this 
section  if  it  determines,  through  an  on- 
site  evaluation,  classification  review, 
information  provided  by  the  agency,  or 
from  any  other  source,  that  the  formerly 
approved  position  no  longer  meets  the 
requisite  definition.  OPM  must  inform 
the  employing  agency  of  the  withdrawal 
of  approvaL  If  the  agency  disagrees,  it 
may  resubmit  the  evidence  prescribed 
under  §  381.907  and  request  OPM 
approval  of  the  position  as  provided 
under  5  381.905  or  §  831.906. 

(d)  An  adverse  Of^  decision  will 
include  an  explanation  of  the  basis  for 
the  decision  and  a  statement  of  the 
applicable  reconsideration  rights.  When 
OPM's  decision  is  directed  to  the 
agency,  the  agency  must  inform  each 
employee  whose  rights  or  interests 
under  Subchapter  III  of  chapter  83, 
United  States  Code,  are  affected,  that 
the  decision  of  OPM  may  be 
individually  reconsidered  by  OPM  in 
accordance  with  §  831.109.  The  notice  to 
each  affected  employee  must  include  a 
copy  of  OPM's  decision  showing  the 
time  limit  for  requesting  reconsideration. 
A  copy  of  OPM's  written  decision  and 
the  agency's  duly  dated  notice  to  each 
affected  employee  must  be  entered  as  a 
permanent  record  in  the  employee's 
official  personnel  file.  If  OPM's  decision 
is  later  reversed,  the  copy  in  the  official 
personnel  file  must  be  removed. 

(e)  Agencies  may  not  represent  in  any 
way  (e.g.  position  descriptions,  vacancy 
announcements,  etc.]  that  a  position  is  a 
primary  or  secondary  position  if  OPM 
has  not  so  determined. 


§871.910   ItoviMvofvtMowadpoatttofw 
and  certification  to  ORM. 

(a)  An  agency  must  review  a  cumently 
approved  primary  or  secondary  position 
whenever  there  is  a  significant  change 

I    in  the  position  that  may  affect  the 
'   designation  of  a  postion  as  primary  or 
secondary  to  assess  wbether,  in  its 
opinion,  the  position  continues  to 
warrant  approval.  Each  agency  with 
approved  primary  and  secondary 
positions  must  provide  certification  of 
the  results  of  the  agency  review  to  OPM. 

(b)  If  an  agency  finds  that  a  currently 
approved  primary  or  secondary  poartion 
no  longer  warrants  cover^e,  it  must 
request  that  OPM  withdraw  the 
approval.  The  request  must  fully  explain 
the  material  change(s)  in  the  position 
and  state  the  date  the  change(s) 
occurred.  Upon  OPM  approval  x)f  the 
request,  the  effective  date  of  the 
withdrawal  of  approval  is  retroactive  to 
the  date  of  the  change  in  the  positon. 
Beginning  with  the  effective  date  of  the 
withdrawal  of  approval,  the  agency 
must  stop  withholding  the  additional 
deductions  and  must  inform  each 
affected  eraphryee  of  OFWt  action.  The 
notice  to  the  employee(s)  must  include  a 
full  explanation  of  the  basis  for  OPM's 
determination,  and  state  the  right  to 
request  reconsideration  of  the 
determination  and  the  time  limits  for 
requesting -reconsideration  in 
accordance  with  §  831.109.  Any  excess 
deductions  must  be  xefunded  to  the 
employee  after  the  expiration  of  the  time 
limits  for  requesting . reconsideration  Jir 
exhaustion  of  the  admrnistrative 
remedies. 

(c)  If  the  agency  abolishes  a  primary 
or  secondary  position,  the  agency  must 
notify  OPM. 

§S31J11    WithtKtUingsandoontffitautiofW. 

(a)  Prior  to  the  receipt  of  OPM's 
.decision  that  a  position  is  a  primary  or 

secondary  position,  the  additional 
employee  withholding  for  the  incumbent 
of  such  a  position  and  the  agency 
contribution  required  by  5  U.S.C. 
8334(a)(1)  must  not  be  made.  Upon 
receipt  of  OPM  approval  of  the  position, 
the  effective  date  of  the  additional 
withholding  and  agency  conribution  is 
retroactive  to  the  beginning  date  of 
covered  service  in  the  primary  or 
secondary  position. 

(b)  Whenever  it  is  finally  determined 
that  past  service  of  a  current  or  former 
employee  was  covered  by  the  provisions 
of  5  U.S.C.  B336(c),  retroactive  employee 
deductions  and  matching  agency 
contnbutioas  due  for  such  service  niuat 
be  made.  The  underwithholding  of  civil 
service  retirement  contributions  from 
the  employee's  pay  results  in  an 
overpayment  of  pay.  The  employing 


agency  must  pursue  ooUedion  under 
appropriate  prooedures.  ^e  agency  <ts 
responsible  for  submitting  to  OPi4  the 
employee's  share  as  well  as  the  ^ency's 
share  of  the  additional  contributions  to 
the  Civil  Service  Retirement  .and 
Disability  fund.  Regarxlless  of  whf  ther 
the  agency  is  able  to  collect  Ibe 
en^loyee's  overpayment  debt  the 
agency  must  make  the  required  payment 
to  the  Fund.  This  payment  must  be  made 
within  30  daya  of  the  iinal  decision  that 
past  service  was  covered. 

(c)  The  additional  employee 
withholding  and  agency  contribution  for 
covered  service  properly  made  as 
required  under  5  U.S.C.  8334(a)(1)  or 
deposited  under  5  U.S.C  8334(c)  are  not 
separately  refundable,  even  in  the  event 
that  the  employee  or  his  or  her  survivor 
does  not  qualify  for  a  special  annuity 
computation  under  5  U.S.C.  8339. 

(d)  An  employee,  upon  proper 
application  to  the  agency,  or  a  former 
employee  or  eligible  survivor,  upon 
proper  application  to  OPM,  will  be  paid 
a  refund,  without  interest,  of  erroneous 
additional  writhholdings  or  deposits  for 
service  fliat -was  not  covered  service. 

(e)  While  an  employee  who  does  not 
hold  a  primary  or  secondary  position  is 
detailed  to  a  primary  or  secondary 
position,  the  additional  withholdings 
and  agency  conributions  will  not  be 
made. 

§83U»12    Mandatory  separetkm. 

(a)  Thenrandatory  separation 
provisions  of  5  U.S.C.  «335(b)  apply  to 
all  law  enforcement  officers  and 
firefighters  in  primary  and  secondary 
positions.  A  mandatory  separation 
under  section  8335(b)  is  not  an  adverse 
action  under  Part  752  of  this  chapter. 
Section  831.503  provides  the  procedures 
for  requesting  an  exemption  from 
mandatary  separation. 

(b)  In  the  event  an  employee  is 
separated  mandatorily  under  5  U.S.C. 
8335(g).  or  is  separated  for  optional 
retirement  laider  5  U.S.C  8336(c),  and 
OPM  finds  that  all  or  part  of  the 
minimum  service  required  for 
entitlement  to  immediate  annuity  was  in 
a  position  that  did  not  meet  the 
requirements  of  a  primary  or  secondary 
position  and  the  conditions  set  forth  in 
this  subpart.-auch  separation  will  be 
considered  erroneous. 

§  831 J13    Raampioymant 

An  employee  who  has  been 
mandatorily  separated  under  5  U.S.C. 
8335(b)  is  not  barred  from  reemployment 
in  any  position  except  a  primary 
position  jcfter  age  6a  Service  by  a 
reempliqied  ammitmit  is  not  covered  by 
the  provisions  of  5  U.S.C.  8336(c). 


S  831.914    AwMnv  of  dKWona. 

la)  An  initial  4DPM  decision  under  this 
subpart  issued  to  an  agency  as  to 
whether  an  encumbered  position  is  a 
primary  or  secondary  position  or 
whether  the  service  of  a  current  or 
former  employee  meets  (he  conditions 
for  coverage  is  subject  to 
reconsideration  under  5  B31.109,  upon 
timely  request  ior  reconsideration.  The 
30-day  time  limit  for  reque^ng 
reconsideration  begins  on  fiie  date  cff 
the  agency's  notification  to  the  affected 
individual  in  accordance  widi 
S  831.909(d). 

(b)  An  initial  OPM  decision  issued  to 
an  employee,  former  employee,  or 
survivor  as  to  whether  a  period  of 
service  met  the  requirements  of  this 
subpart  as  service  of  a  law  enforcement 
officer  or  firefigbter  during  any  period  of 
service  is  subject  to  reconsideration 
under  i  831.109. 

[FR  Doc.  86^28586  Filed  t2-18-a8;  B*4S  am] 
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DEPARTMENT  OF  AGRICULTURE 

AgrlcuHiiral  Warlteling  Service 

7  CFR  Part  985 

S^peanntnt  Oil  Produced  in  the  Far 
West;  SaiaMe  Ooanttties  and  Motroent 
Peroentages  «ar  ttw  1987^M  Martcetlng 
Year 

AOENCY:  Agrinuhural  Marketii^  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMimtY:  This  proposal  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West  by  class,  that 
may  be  purchased  from  or  handled  for 
producers,  by  handlers  during  the  1087- 
88  marketing  year  which  begins  June  1, 
1987.  This  action  is  recommended  under 
the  marketing  order  for  spearmint  oU 
produced  in  theFar  "West  in  order  to 
avoid  extreme  fluctuations  in  supplies 
and  prices  and  thus  stabilize  the  market 
for  spearmint  oil. 

date:  Comments  due  January  20. 1967. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
duplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  Room 
2085,  South  Building,  Washington.  DC 
20250.  Comments  should  reference  the 
date  and  page  number  of  this  issue  of 
the  Fedefal  Register  and  will  be 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 
working  hours. 
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FOM  FUflTHCII  INFORMATION  CONTACT: 

Ronald  L  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Divisioa  AMS,  U.S. 
Department  of  Agriculture.  Washington. 
DC  2025a  Telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
(AMAA).  and  rules  issued  thereunder. 
are  unique  in  that  they  are  brought 
about  through  the  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

Although  handlers  and/or  marketers 
will  be  affected  by  the  establishment  of 
salable  quantities  and  allotment 
percentages,  the  intent  of  the  AMAA  is 
to  benefit  agricultural  producers.  The 
Far  West  spearmint  oil  industry  is 
characterized  by  primarily  small 
producers  whose  farming  operations 
generally  involve  more  than  one 
commodity  and  whose  income  bom 
farming  operations  is  not  exclusively 
dependent  on  the  production  of 
spearmint  oil.  The  production  of 
spearmint  oil  is  concentrated  in  the  Far 
West,  primarily  Washington.  Idaho,  and 
Oregon  (the  area  covered  under  the 
marketing  order).  Spearmint  oil  is  also 
produced  in  the  Midwest.  The 
production  area  covered  by  the 
marketing  order  usually  accounts  for 
over  75  percent  of  U.S.  production  of 
spearmint  oiL 

The  Spearmint  Oil  Administrative 
Committee  reports  that  there  are  9 
handlers  and  253  producers  of  spearmint 
oil  under  the  marketing  order  for 
spearmint  oil  produced  in  the  Far  West. 
Of  the  253  producers,  164  producers  hold 
Class  I  oil  (Scotch)  allotment  base  and 
132  producers  hold  Class  III  oil  (native) 
allotment  base.  As  «f  June  1, 1986,  the 
producers'  allotment  bases  ranged  from 
1,200  to  181.902  pounds  for  Class  I  oil 
and  617  to  82.167  pounds  for  Class  III  oil. 


The  average  total  allotment  base  held  is 
9,964  pounds  and  13,695  pounds  for 
Class  I  and  Class  III  oil,  respectively. 

Small  agricultural  producers  have 
been  defmed  by  the  Small  Business 
Administration  (13  CFR  121.1  (1985))  as 
those  having  average  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $100,000.  Handlers  are  considered 
small  entities  if  gross  annual  revenues 
are  less  than  $3.5  million.  The  most 
recent  three  years  sales  for  spearmint 
oil  from  the  marketing  order  area 
averaged  $20.4  million.  Thus,  the 
average  gross  revenue  from  the  sale  of 
spearmint  oil  per  producer  (based  on  253 
producers)  would  be  approximately 
$80,550.  Therefore,  it  appears  that  the 
majority  of  Far  West  spearmint  oil 
producers  can  be  classiRed  as  small 
entities. 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
impact  on  small  entities.  The  regulatory 
action  in  this  instance  is  a  proposal  to 
establish  salable  quantities  and 
allotment  percentages  for  spearmint  oil 
produced  in  the  Far  West,  by  class,  such 
that  the  amount  of  spearmint  oil  that 
may  be  purchased  from  or  handled  for 
producers,  by  handlers,  during  the  1987- 
88  marketing  year,  which  begins  June  1, 
1967,  will  be  limited.  Such  salable 
quantities  and  allotment  percentages 
have  been  placed  into  effect  each 
season  since  the  order's  inception  in 
1980.  The  establishment  of  salable 
quantities  and  allotment  percentages,  as 
proposed,  will  likely  result  in  the 
production  of  less  than  half  of  the  total 
allotment  base  available  for  production 
of  spearmint  oil.  However,  the  amounts 
recommended  for  sale  are  based  on  the 
average  sales  over  the  past  six  years, 
and  are  not  expected  to  cause  a 
shortage  of  spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
needs  which  may  develop  can  be  more 
than  satisfied  by  current  reserve  stocks 
which  are  equal  to  more  than  50  percent 
of  the  volume  of  spearmint  oil  utilized 
by  the  market  on  a  yearly  basis.  In 
addition,  those  producers  who  produce 
more  than  their  annual  percentage  of 
allotment  may  transfer  such  excess 
spearmint  oil  to  a  producer  with  a 
deficiency  in  spearmint  oil  production, 
or  such  excess  spearmint  oil  will  be 
placed  into  reserve  stocks. 

This  proposed  regulation,  if  adopted, 
would  be  similar  to  that  which  has  been 
issued  in  prior  seasons.  Costs  to 
producers  and  handlers  as  a  result  of 
this  proposed  action  are  expected  to  be 
offset  by  the  beneHts  derived  from 
improved  returns  to  such  producers  and 


handlers  while  at  the  same  time 
maintaining  ample  supplies  of  spearmint 
oil  to  be  marketed. 

Based  on  available  information,  the 
Administrator  has  concluded  that  this 
proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  salable  quantity  and 
allotment  percentage  for  each  class  of 
spearmint  oil  would  be  established  in 
accordance  with  the  provisions  of 
Marketing  Order  No.  985,  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West.  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  The  proposal  was 
recommended  by  the  Spearmint  Oil 
Administrative  Committee,  at  its  August 
13, 1986,  meeting. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  for  the  1987-88  marketing  year, 
which  begins  June  1, 1987.  is  based  upon 
recommendations  of  the  committee  and 
the  following  data  and  estimates: 

(1)  Class  I  Oil  (Scotch  Spearmint) 

(A)  Estimated  carryin  on  June  1, 
1987—60,382  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1987-88  marketing 
year,  based  on  an  average  of  producer 
sales  Cor  the  past  six  marketing  years, 
beginning  with  the  1980-81  marketing 
year  through  the  1985-86  marketing 
year — 758,914  pounds. 

(C)  Recommended  desirable  carryout 
on  May  31, 1988 — 0  pounds. 

(D)  Salable  quantity  required  from 
1987  production — 698,532  pounds. 

(E)  Total  allotment  bases  for  Class  I 
oil— 1,650.497  pounds. 

(F)  Computed  allotment  percentage — 
42.3  percent. 

(G)  The  committee's  recommended 
salable  quantity— 693,209  pounds. 

(H)  Recommended  allotment 
percentage— 42  percent. 

(2J  Class  III  Oil  (Native  Spearmint) 

(A)  Estimated  carryin  on  Jiuie  1. 
1987—179.599  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1987-88  marketing 
year,  based  on  an  average  of  producer 
sales  for  the  past  six  marketing  years, 
begirming  with  the  1980-81  marketing 
year  through  the  1985-86  marketing 
year — 859,648  pounds. 

(C)  Recommended  desirable  carryout 
on  May  31, 1988—0  pounds. 

(D)  Salable  quantity  required  from 
1987  production — 680,049  pounds. 

(E)  Total  allotment  bases  for  Class  III 
oil— 1,826,673  pounds. 


(F)  Computed  allotment  percentage — 
37.2  percent. 

fC)  The  committee's  recommended 
salable  quantity — 675,869  pounds. 

(H)  Recommenced  allotment 
percentage — 37  percent 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  which 
handlers  may  purchase  irom  or  handle 
on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  peroentage  to 
the  producer's  allotment  base  for  the 
applicable  class. 

The  eatabliafament  of  thrae  salable 
quantities  and  allotment  percentages 
will  allow  for  antniipatBd  market  needs 
based  on  historical  sales  and  provide 
spearmint  oil  producerB  with 
information  on  the  amount  of  oil  which 
should  be  produced  for  next  season. 
Spearmint  oil  hss  an  extremely  inelastic 
demand  and  excess  production  normally 
is  placed  into  Ihe  industry's  reserves. 
Current  TesCTves  are  equal  to  more  than 
50  percent  trf  the  volume  of  spearmint  oil 
utilized  by  the  market  on  a  yeariy  basis. 
These  reserve  stocks  are  sufficient  to 
meet  any  unanticipated  marketing 
opportunities  in  the  coming  season.  The 
regulation  this  season  should  aid  (he 
industry  in  reducing  its  burdensome  and 
price  depressing  reserves. 

Pursuant  to  the  order,  Ihe  cpmmtttee 
is  expected  to  issue  additional  allotment 
bases  to  both  new  and  existing 
producers  for  the  1987-88  marketing 
year.  The  distribution  of  additional 
allotment  base  for  existing  producers  is 
proposed  to  be  provided  to  small 
producers  first.  Rulemaking  to 
accomplish  this  will  be  completed  prior 
to  the  distribution  of  additional 
allotment  base  to  existing  producers. 
The  issuance  of  theadditionalallotment 
base  to  both  new  and  existing  producers 
is  expected  to  slightly  increase  the  total 
supply  of'CIassl  and  Class  III  oil 
available  for  sale. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements  and  orders  Far 
West,  Spearmint  oil. 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  ias  follows: 

Authority:  Sees.  1-19,  48  Stat.  SI,  as 
amended:  7  U.S.C.  601-674. 

I .  It  is  proposed  to  add  a  new  {  985.207 
under  Subpart— Salable  Quantities  and 
Allotment  Percentages  to  read  as 
follows:  (The  following  provisions  •will 
not  be  publisbed  in  the  Code  of  Fedecal 
Regulations). 


PART  965— SPEARMINT  OU. 
PRODUCED  IN  THE  FAR  WEST 

Subpart— Salable  Quantitiesjind 
AUotnient  Percentages 

§985.207    Salabte  quantttias  and  anotment 
percentages— 1«87-«8  martmting  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  which 
begins  June  1, 1987,  shall  be  as  follows: 

(a)  daas  I  oil — a  salable  quantity  of 
693.209  pounds  and  an  allotment 
percentage  of  42  percent. 

(b)  Class  ID  oil — a  salable  quantity  of 
675,889  pounds  and  an  allotment 
percentage  of  37  percent. 

Dated:  December  15, 1986. 
Joseph  A.<Giibbin, 

Director,  Fruit  and  Vegetable  Diviaiott. 
(FR  Doc.  88-28488  Filed  12-18-86:  8.-45  am] 

BtLUMQ  CODE  M1»«4I 


7  CFR  Parts  1000  andl  140  ' 

[[>oflkatNo.A(Kaft7] 

Mik  in  the  HsMwU  Marketing  Area; 
Terminalkin  Of  Proceedkig  on 
Propoeed  MartteUng  Atfreement  and 
Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Termination  of  proceeding  on 
proposed  marketing  agreement  and 
order. 

SUMMAAY:  This  action  terminates  a 
proceeding  diat  was  initiated  to 
consider  a  proposed  Federal  milk  order 
to  regulate  the  marketing  cf  milk  in  parts 
of  the  State  of  Hawaii.  The  hearing  was 
scheduled  to  begin  on  December  U, 
1985,  and  was  postponed  until  an 
indefinite  later  date  on  December  3, 
1985,  at  the  request  of  the  parties 
proposing  the  order.  Since  the 
postponement  of  the  hearing  date,  none 
of  the  interested  parties  has  requested 
that  the  hearing  be  rescheduled. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.  S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  447-7183. 

SUPPtEMENTARY  INFORMATION:  Prior 

Documents  in  this  proceeding: 
Notice  of  Hearing:  Issued  August  6, 

1985;  published  August  12. 1985  (50  FR 

32426). 
Reschedultng  of  Hearing:  issued 

September  24. 1985;  published 

September  30. 1985  (50  FR  39711). 


Postponement  of  Hearing:  Issued 
December  3, 1985;  published  December 
11, 1985  (50  FR  50622). 

This  termination  of  proceeding  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq).  This  proceeding  was  initiated  by  a 
notice  of  hearing  published  in  the 
Federal  Jlegister  on  August  12. 1985  (50 
FR  32426)  concerning  a  proposed 
Federal  milk  order  for  the  purpose  of 
regulating  the  marketing  of  milk  in 
portions  of  the  State  of  Hawaii.  The 
hearing  was  rescheduled  at  a  later  date 
in  a  dociunent  published  September  3a 
1985  (50  FR  39711),  and  postponed  until 
an  indefinite  later  date  in  a  document 
published  December  11, 1985  (50  FR 
50622).  Proponents  of  the  proposed  order 
requested  the  postponement  in  order  to 
extend  the  time  for  preparing  testimony 
and  evidence  to  better  support  the  need 
for  an  order  and  justify  its  proposed 
provisions.  Since  the  postponement  of 
the  bearing,  none  of  die  interested 
persons  has  requested  that  die  hearing 
be  rescheduled. 

In  view  of  the  time  that  has  elapsed 
since  the  hearing  ^vas  postponed, 
conditions  in  the  marketing  area  have 
undoubtedly  changed,  and  the 
provisions  of  the  proposed  order  would 
need  to  be  re-evalnated  before  any 
hearing  would  be  scheduled,  fai  this 
regard,  the  proposed  milk  order  for  the 
Hawaii  marketing  area  contains 
provisions  to  facilitate  a  production 
quota  plan  similar  to  one  which  the 
Department  recendy  refused  to  consider 
for  inclusion  in  the  Oregon- Washington 
and  Puget  Sound-Inland  milk  orders. 
Therefore,  some  of  the  order  provisions 
proposed  for  the  Hawaii  marketing  area 
are  not  now  considered  appropriate  for 
inclosion  in  any  Federal  milk  order. 

Accordirjgly,  the  proceeding  initiated 
by  the  notice  of  hearing  issued  August  6, 
1985,  and  published  at  50  FR  32426, 
August  12, 1985,  is  hereby  terminated. 

Signed  at  Washington,  DC,  on:  December 
IS,  1986. 

William  T.  Manley,  ' 

Deputy  Administrator,  Marketing  Programs. 

[FRDoc.  86-28488  Filed  12-18-86;  8:45  am] 
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action:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
incorporate  an  official  mark  for  use  in 
sealing  containers  of  samples  of  meat  or 
poultry  products  or  production-related 
articles  collected  for  examination  and/ 
or  testing  at  establishments  or 
laboratories.  Any  seal  approved  by  the 
Administrator  for  applying  such  mark 
would  be  an  official  device.  The  seal 
helps  assure  that  the  identity  and 
integrity  of  such  samples  will  be 
maintained  until  completion  of  testing. 
The  device  would  be  supplied  by  the 
United  States  Department  of 
Agriculture. 

DATE:  Comments  must  be  received  on  or 
before  February  17, 1987. 
ADDRESS:  Written  comments  should  be 
submitted  to  the  Policy  Office,  ATTN: 
Linda  Carey.  FSIS  Hearing  Clerk.  Food 
Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Room  3168, 
South  Building,  Washington.  DC  20250. 
Oral  comments  as  provided  under  the 
Poultry  Products  Inspection  Act  should 
be  directed  to  Dr.  Ronald  J.  Prucha.  (202) 
447-8803.  (See  also  "Comments"  under 
Supplementary  Information.) 
FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  Ronald  ).  Prucha.  Deputy 
Administrator.  Meat  and  Poultry 
Inspection  Operations.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington,  DC  2025a 
(202)  447-8803.  _.,v, 

SUPPtEMENTARV  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  is  issued  in  «^ 

conformance  with  Executive  Order 
12291.  and  has  been  determined  not  to 
be  a  "major  rule."  The  proposed  rule 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
or  export  markets.  The  proposal  would 
not  impact  upon  any  segment  of  the 
industry. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities  as 
defmed  by  the  Regulatory  Flexibility  Act 


(5  U.S.C.  601).  This  proposed  rule  would 
impose  no  requirements  on  industry, 
and  would  incorporate  an  official  mark 
for  sealing  samples  collected  by  FSIS 
inspectors,  compliance  officers,  or  other 
designated  Agency  officials  for 
examination  and/or  testing. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  the 
proposal.  Comments  must  be  sent  in 
duplicate  to  the  Policy  Office  and  must 
reference  the  docket  number  located  in 
the  heading  of  this  document.  Any 
person  desiring  opportunity  for  an  oral 
presentation  of  views  should  make  such 
request  to  Dr.  Prucha  so  that 
arrangements  may  be  made  for  the 
presentation.  A  transcript  shall  be  made 
of  all  comments  presented  orally. 
Comments  submitted  pursuant  to  this 
document  will  be  made  available  for 
public  inspection  in  the  Policy  Office 
between  9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday. 

Background 

In  order  to  assure  compliance  with 
Agency  regulations  promulgated  under 
the  Federal  Meat  Inspection  Act  (FMIA) 
(21  U.S.C.  601  et  seq.]  and  the  Poultry 
Products  Inspection  Act  (PPIA)  (21 
U.S.C.  451  et  seq.).  FSIS  inspectors, 
compliance  officers,  or  other  designated 
Agency  officials  are  required  to 
periodically  collect  samples  of  meat  or 
poultry  products  (e.g..  specimens  or 
frankfurter  samples)  for  inplant 
examination  and  testing  and/or 
submission  for  laboratory  testing. 
Samples  of  production-related  articles, 
such  as  water,  spices,  and  chemicals, 
are  also  collected. 

Samples  of  products,  water,  dyes, 
chemicals,  preservatives,  spices,  or 
other  articles  in  an  official 
establishment  are  taken  as  often  as 
necessary  for  the  efficient  conduct  of 
inspection  (9  CFR  318.9  and  381.146). 
Furthermore,  samples  may  be  collected 
from  any  person,  firm,  or  corporation 
that  engages,  for  commerce,  in  the 
"business  of  (1)  slaughtering  cattle, 
sheep,  goats,  horses,  mules,  or  other 
equines  or  preparing,  freezing, 
packaging,  or  labehng  any  carcasses  or 
parts  or  products  thereof;  (2)  buying, 
selling,  or  transporting  in  commerce,  or 
storing  in  or  for  commerce,  or  importing 
such  carcasses  or  parts  or  products 
thereof:  and  (3)  buying,  selling,  or 
transporting,  or  importing  any  dead, 
dying,  disabled,  or  diseased  cattle, 
sheep,  swine,  goats,  horses,  mules  or 
other  equines.  or  poultry  or  parts  or 
products  of  the  carcasses  of  any  such 
iinimals  that  died  otherwise  than  by 


slaughter  (9  CFR  320.4).  A  similar 
provision  exists  in  the  poultry  products 
inspection  regulations  (9  CFR  381.178). 
Normally,  FSIS  inspectors  collect 
samples  at  official  establishments  and 
FSIS  compliance  officers  collect  samples 
at  locations  other  than  official 
establishments. 

Examination  and  testing  of  meat  and 
poultry  samples  are  conducted  to 
determine,  for  example,  the  protein, 
moisture,  fat.  and  salt  content,  or  levels 
of  drug  or  chemical  residues  and  added 
substances.  If  a  non-compliant  meat  or 
poultry  product  is  found.  FSIS  takes 
appropriate  action  against  the  product 
and/or  person,  firm,  or  corporation 
involved.  This  action  may  range  from 
requiring  that  the  product  be  condemned 
or  reprocessed  to  filing  a  criminal 
charge  or  a  civil  complaint  in  Federal 
court.  Likewise,  if  any  production- 
related  article  does  not  comply  with 
existing  standards  and/or  regulations, 
FSIS  action  is  necessary  to  resolve  the 
problem.  In  light  of  this,  samples  must 
be  handled  with  great  care  to  maintain 
their  identity  and  integrity. 

The  use  of  sample  seals  helps  to 
prevent  tampering  pending  completion 
of  examination  and  testing.  The  official 
mark  on  sample  seals  would  consist  of 
the  words  "Sample  Seal"  accompanied 
by  the  official  USDA  logo.  Any  seal 
approved  by  the  Administrator  for 
applying  such  mark  would  be 
considered  an  official  device,  the  " 
unauthorized  handling  thereof  is 
prohibited  under  section  11  of  the  FMIA 
(21  U.S.C.  611]  and  section  9  of  the 
Poultry  Products  Inspection  Act  (21 
U.S.C.  458).  Such  a  device  would  be 
supplied  by  the  United  States 
Department  of  Agriculture. 

Proposed  Rule 

Part  312  of  the  Federal  meat 
inspection  regulations  (9  CFR  Part  312) 
and  Part  381  of  the  poultry  products 
inspection  regulations  (9  CFR  Part  381) 
would  be  revised  as  set  fourth  below. 

List  of  Subjects 

9  CFR  Part  312 

Meat  inspection.  Official  inspection 
marks,  devices. 

9  CFR  Part  381  ;, 

Official  inspection  marks,  devices. 
Poultry  products  inspection. 

PART  312-(AMENDEO] 

1.  The  authority  citation  for  Part  312 
continues  to  read  as  follows: 
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Authority:  34  Stat.  126a  79  Slat.  903.  at 
amended,  81  Stat.  584,  84  Slat.  91, 438;  Zl 
U.S.C.  71  et  aeq..  33  U.S.C  1254. 

2.  Part  312  would  be  amended  by 
adding  a  new  {  312.10  to  read  as 
'  follows:    ' 

§  312.10    Official  mark  for  maintaining  ttM 
ktentity  and  Intagrtty  of  aamplM. 

Hie  official  mark  for  use  in  sealing 
containers  of  samples  submitted  under 
any  requirements  in  this  subchapter  and 
section  202  of  the  Federal  Meat 
Inspection  Act  shall  bear  the 
designation  "Sample  Seal"  accompanied 
by  the  official  USDA  logo  as  shown 
below.  Any  seal  approved  by  the 
Administrator  for  applying  such  mark 
shall  be  deemed  an  official  device  for 
purposes  of  the  Act.  Such  device  shall 
be  supplied  to  inspectors,  compliance 
officers,  and  other  designated  Agency 
officials  by  the  United  States 
Department  of  Agriculture. 


SAMPLE 


SEAL 


PART  381— [AMENDED] 

3.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat.  441. 82  Stat  791.  as 
amended.  21  U.S.C  451  et  aeq.;  76  Stat  663  (7 
U.S.C.  450  et  seq.),  unless  otherwise  noted. 

4.  Part  381  would  be  amended  by 
adding  a  new  S  381.112  to  Subpart  M  to 
read  as  follows: 

S  361.112    OfficM  mark  for  maintaining  t»w 
Idantlty  and  integrfty  of  samples. 

The  official  mark  for  use  in  sealing 
containers  of  samples  submitted  under 
any  requirements  in  this  part  and 
section  11(b)  of  the  Poultry  Products 
Inspection  Act  shall  bear  the 
designation  "Sample  Seal"  accompanied 
by  the  official  USDA  logo  as  shown 
below.  Any  seal  approved  by  the 
Administrator  for  applying  such  mark 
shall  be  deemed  an  official  device  for 
purposes  of  the  Act.  Such  device  shall 
be  supplied  to  inspectors,  compliance 
officers,  and  other  designated  Agency 
officials  by  the  United  States 
Department  of  Agriculture. 


SAMPLE 


Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t  Monday  through  Friday,  except 
legal  holidays. 

SUPPLEMENTARY  INFORMATION: 


SEAL     Background 


Done  at  Washington,  DC,  on  November  28, 
1986. 

Lester  M.  Crawford, 

Acting  Administrator,  Food  Safety  and 
Inspection  Service. 

[PR  Doc.  86-28131  Filed  12-18-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  645 

[FHWA  Docket  No.  86-15] 

Accommodation  of  Utilities; 
Longitudinal  Utility  Use  of  Freeway 
Right-of-way 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
.  ACTKHC  Notice  of  proposed  rulemaking. 

summary:  The  FHWA  proposes  to 
revise  its  regulation  on  the 
accommodation  of  utility  facilities  and 
private  lines  on  the  right-of-way  of 
Federal-aid  and  direct  Federal  highway 
projects  to  clarify  requirements 
regarding  utility  use  of  Federal-aid 
highway  right-of-way  and  modify  the 
conditions  under  which  certain  types  of 
utilities  such  as  fiber  optics  may  be 
•  located  longitudinally  on  Federal-aid 
fireeways  (Interstate  Highways). 
date:  Comments  must  be  received  on  or 
before  February  17, 1987. 
ADDRESS:  Submit  written  comments, 
preferably  in  triplicate,  to  the  Federal 
Highway  Administration,  HCC-10. 
FHWA  Docket  No.  86-15.  Room  4205. 
400  Seventh  Street,  SW..  Washington, 
DC  20590.  All  comments  and  suggestions 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT 

James  A.  Carney.  Office  of  Engineering, 
202-366-4652.  or  Michael  J.  Laska,  Office 
of  the  Chief  Counsel,  202-366-1383. 
Federal  Highway  Administration,  400 
Seventh  Street.  Washington,  DC  20590. 


FHWA's  current  regulations 
controlling  utility  use  of  Federal-aid 
highway  right-of-way  is  contained  in  23 
CFR  Part  645,  Subpart  B.  This  regulation 
recognizes  the  need  for  allowing  utility 
installations  to  cross  over  or  under 
Federal-aid  highway  right-of-way 
provided  certain  conditions  are 
satisfied.  Existing  policy  is  designed  so 
that  Federal-aid  highway  systems  do  not 
act  as  barriers  to  necessary  and  orderly 
land  use  and  development.  For  example, 
although  the  existing  regulation  strongly 
discourages  longitudinal  utility  use  of 
freeway  (Interstate)  right-of-way  within 
the  access  control  limits,  it  does  not 
prohibit  such  use.  Longitudinal 
installations  are  permitted  when  certain 
conditions  are  met.      * 

FHWA's  utilities  accommodation 
regulation  is  based  on  standards  that 
were  established  in  cooperation  with  the 
States.  Highway  officials  have  long 
recognized  that  control  of  access  is 
materially  affected  by  the  extent  and 
manner  in  which  utilities  are  permitted 
to  cross  or  otherwise  occupy  the  rights- 
of-way  of  highways.  Both  the  Interstate 
and  most  freeways  are  designed  for  full 
control  of  access  and  access  control 
continues  to  be  recognized  as  one  of  the 
most  significant  design  features 
contributing  to  the  safety  of  freeway 
facilities.  In  order  to  preserve  this  full 
control  of  access  feature,  it  is  necessary 
to  have  uniform  national  standards 
which  establish  the  conditions  under 
which  publicly  and  privately  owned 
utilities  can  be  accommodated  on 
Interstate  rights-of-way. 

In  1959  AASHTO  issued  "A  Policy  on 
the  Accommodation  of  Utilities  on  the 
National  System  of  Interstate  and 
Defense  Highways"  and  the  FHWA 
adopted  the  AASHTO  policy  as  a 
standard  for  Interstate  projects. 

Over  the  years  AASHTO  has  • 

reviewed  its  policy  regarding  utihty  use 
of  Interstate  right-of-way  and  also 
expanded  it  to  cover  all  freeway  type 
highway  facilities.  After  each  of  these 
reviews,  the  latest  in  1982.  AASHTO  has 
reaffirmed  its  policy.  FHWA  and 
AASHTO  follow  that  same  policy  today. 

Under  the  current  FHWA  regulation, 
longitudinal  utility  use  of  freeway  right- 
of-way  is  permitted  only  when  such  use 
is  clearly  justified  due  to  special  and 
unique  circumstances.  In  reviewing  a 
specific  proposal  for  freeway  right-of- 
way  use,  the  FHWA  uses  the  criteria 
from  Item  2  of  AASHTO's  "A  Policy  on 
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the  Acxonunodatinn  of  Vtililiea  witkin 
Ficeway  Fbshtraf-Wajr"  tSee 
§  645.209(c]  of  the  existing  lesitliabon)  to 
determine  whetkcr  Mt  iastaMirtioa 
should  be  approved.  The  AASHTO 
criteria  are: 

•  The  proposed  longiliudinal  utility 
use  wi^  not  advene^  affect  Ate  safety, 
design,  consimctian,  operation^ 
nittintenaace  or  stability  of  the  freeway. 

•  The  propcmed  utility  facility  will  not 
be  con»tnictpd  asd/or  serviced  by  direct 
access  ftom  tke  tiiros^  tsaffic 
roadways  or  connecting  ramps.  fFhe 
existing  FHWA  regulation  doea  aUow  an 
exception  in  this  regard  for  proposed 
lines  within  interchange  areas  pnrviiied 
the  means  of  access  is  approved  by  tbe 
Stale  under  controUeii  conditians.) 

•  Theprafnaedntility  locatianinii 
nal  interfere:  v«ritb  or  impair  the  pres«U 
use  or  futoce  expansion,  of  the  freeway. 

•  Any  alteniatE  location  would  be 
coMtrary  to  the  fmfaiic  interest  This 
determination  would  incfaute  aa 
evaluation  of  the  direct  and  indirect 
environmental  sid  ecanomic  effects 
which  wonid  resah  from  the  disapprorai 
of  the  use  of  such  right-of-way  for  the 
accommadatian  of  the  nCili^  facility. 

It  should  be  noted  that  scctioa  TiOB{l) 
which  was  added  Id  Tide  23  by  the 
Sufl&ce  Transportation  Assistance  Act 

of  sea  (Pub.  L.  95-^ea  92  stat.  zaea) 

requires.  Itert  beliore  any  right-of-way  on 
any  Federal-aid  system  is  considered  for 
acsomnKRiatiag  i^ilitics.  the  Secretary 
shall  ascertain  the  ^fect  such  use  will 
have  on  highway  traffic  safety  and 
evaluate  the  direct  and  indirect 
environmental  and  economic  effects  of 
any  loss  of  agncuhraal  land  or 
impairment  of  the  productivity  of  any 
agricultural  land  winch  might  result 
form  the  disapproval  of  such 
accommodation.  Even  tho«igh  1:09(1] 
envisions  that  safety,  impairment  of  the 
use  of  the  highway,  and  aghcultarat 
impacts  be  considered,  it  requires  that  in 
no  case  shall  any  use  be  authoriied  if  it 
is  determined  that  the  accommodation 
would  adversely  affect  safety.  FHWA's 
existing  regniation  reflects  both  the 
reqotrements  of  Sectioa  1439(1)  aa  wcU  as 
the  current  AASkfTO  criteria. 

Since  all  of  the  AASHTO  conditions 
to  installation  must  be  satisfied  under 
the  current  regulation  before  an 
exceptioK  will  be  approved;  few^  irfUtty 
inst^lations  hanrc  been  permitted  within 
the  control  of  access  of  Federal-aid 
freeway  protects.  It  is  estimated  that 
since  1960  the  FHWA  has  approved 
approximately  25a  r^uests  oationwide 
for  longitudinal  utilLty  ase  of  Federal-aid 
freew»y  prejccts.  Where  soch  apywwal 
has  bcea  graaisd.  ift  Kaa  generally  keen 
for  very  sheet  segments  of  several 


thousand  feet  or  less,  all  under  strictly 
controlled  conditioaa. 

Review  of  Existing  Regulation 

During  the  past  9  years,  there  has 
been  considerable  interest  expressed  by 
the  telecommunicatifiD  industry  to  gain 
access  to  the  Interstate  System  for  the 
installation  of  underground  fiber  optics 
cable  systems.  Additionally,  ptoposala 
have  arisen  concerning  installation  of 
State  and  privately  owned  fiber  optics 
systems  along  Federal-aid  highways, 
principally  the  hiterstate  Highway 
System.  Some  elements  of  State 
govexnmeat  also  see  leasing  of  freeway 
right-of-way  to  fiber  optic 
telecommunication  carriers  as  a  means 
of  raising  additional  revenues  at  the 
State  Level  or  aa  a  means  for  spurring 
regional  economic  development. 
Basically,  these  {kroposala  eavision 
extensive  longitudinal  use  of  the 
Interstates  which  would  represent  a 
departure  from  current  practice. 

AASHTO  is  again  reviewing  i4s 
freeway  utility  accommodation  policy 
with  special  en^>hasia  being  giren  to  the 
issue  at  fiber  optics  kMtallations. 
However,  it  is  expected  that  the 
AASHTO  review  will  not  be  completed 
until  early  next  year,  hi  light  of  the  rapid 
advances  in  fiber  optic  technology  and 
in  cespoQse  to  many  requests  to  hav* 
FHWA  reexaffltfie  its  policy,  FHWA 
publishst  a  notice  in  die  Ftederat 
Register  on  April  1. 1966  (51  FR  110^ 
anmnmcing  its  intention  to  initiate  a 
reexanimatim  of  its  regulation  and 
policy  on  this  issne.  Thds  document 
reflects  the  results  of  that  review. 

In  undertaking  this  review,  FHWA 
has  acknowled^d  the  longstanding 
State/ Federal  partnership  in  the 
development  of  policies  and  procedures 
affectjag  the  highway  pro-am  and 
utilities  accommodation.  Tlie  existiog 
FHWA  regulation  and  procedures  oft 
utUities  accommodation  reflect  this 
partnership  in  three  key  ways: 

1.  FHWA's  existing  regulation  with 
respect  to  longitudinal  installations  has 
incorporated  by  reference  the  1982 
AASI^O  utilities  accommodation 
policy  as  an  essential  factor  for 
maintarning  the  control  of  access 
Interstate  design  standard  that  has  been 
adopted  by  FHWA  under  23  U.S.C.  lOa 

2.  Each  State  is  required  to  develop  its 
own  pofrcy  and  procedures  setting  forth 
the  manner  fn  which  (he  State  wiD 
control  utility  use  of  Federal-aid 
highway  right-of-way. 

3.  Eacb  SMe^spofJcy  and  procedves, 
when  approved,  by  FHWA.  govern 
utility  tnstattotions  tm  Feden»)-nd 
highway*  wi#Bn  that  Stat«'  withoat 
further  referral  to  FHWA  except  when 
the  prv^esed  instaiffXieH  is  net  n 


accord  with  the  approved  p?an.  or  the 
instaRation  woufd  invofve  tfie  need  for 
an  exception  as  described  in  AASHTO 
pohcy.  or  the  longitudioftl  installation 
would  involve  private  lines. 

During  its  review,  FHWA  has 
identified  and  considered  questions  in 
sererat  key  areas.  Some  of  these  issues 
are  directly  reflected  is  the  proptjsed 
regulatory  changes  that  follow.  Other 
issues,  while  not  currently  reflected  in 
the  proposed  rule,  may  be  iacorpocated 
in  the  fmal  nde.  Therebie.  FHWA 
invites  public  comments  on  each  «f  the 
issues  discussed  in  this  preaoible. 

fusUficaiion  of  Freeway  Use  by 
Utilities.  FHWA  is  proposing  several 
clarificati'ons/'modificatiQas  to  the 
conditions  for  installation  on  freeways. 
Section  045.20Sfc]  of  the  proposed  rule  is 
modified  to  cfari^  the  conditions 
required  to  obtain  approval  for 
longitrnhnaf  instaHatrons  within 
freeways.  Item  2  of  the  1982  AASHTO 
policy  is  no  longer  mcotporated  by 
reference.  Instead  those  sections  of  Item 
2  that  FHWA  wishes  to  incorporate 
appear  in  full  in  the  rule.  Section 
645.209(c]  is  also  broken  down  into 
paragraphs  md  subparagraphs  for 
easier  reference. 

bi  siunmary.  FHWA  is  proposing  that 
two  major  conditions  be  applied  to 
approval  of  installations  within  freeway 
access  control  lines: 

1.  Is  the  installation  warranted 
because  alternate  locations  are  either 

a.  Unreasonably  costiy.  or 

b.  Extremely  difficult  to  implement,  or 
c>  Adversely  impacting  agricaitural 

lands,  and. 

2.  Is  the  installation  safe  and  does  it 
not  adversely  affect  the  operation  of  the 
freeway? 

Proposed  9  M5.209(c)(lKi)  covers  the 
matter  of  alternate  locations  and 
reiterates,  witii  some  modificati'on,  the 
thnret  of  the  conditions  contained  in 
Item  2D  of  the  AASHTO  poficy.  The 
current  AASHTO  policy  requires  a 
sBo^vuig  (hat  aftemate  locations  would 
not  be  in  the  pubRc  interest.  This 
detenmBBtmo:  cnrrently  indodes  an 
evdhmtion  of  the  direct  xai  indiBect 
environmental  and  economic  effects  that 
would  result  from  disapprofvaL 

FHWA  now  administratively  applies 
thcea  tests  ta  deterraiae  whether  ilem  20 
has  been  mst: 

•  Alternate  locations  (outside 
freeway  right-of-way)  are  cxtsemely 
difficult  to  implement; 

•  Alternate  locations,  are 
unreasonably  costly  to  the  utihty 
consumer 

•  Alternate  locations  advecaely  affeei 
productive  agricultural  land  [reference 
23  U.S.C.  109(1JJ. 


It  is  proposed  to  incorporate  these 
tests  with  some  modification  into  the 
regulation.  Instead  of  demonstrating  that 
alternate  locations  are  not  in  the  public 
interest,  the  proposed  rule  requires  the 
State  highway  agency  to  show  that  other 
alternate  locations  would  be 
unreasonably  costly,  extremely  difficult 
to  implement,  or  would  adversely 
impact  or  impair  agricidtural  lands. 
Specifically: 

1.  Proposed  \  e45.209(c)(l)(i)(A)  would 
allow  freeway  locations  where  it  can  be 
shown  that  other  locations  are 
imreasonably  costly.  Costs  to  the  utility 
consumer  and  company  and  the 
highway  agency  could  be  considered  in 
making  this  determination.  These  could 
include  not  only  costs  to  install  the 
utihty  facility  but  also  costs  associated 
with  operating,  servicing  and 
maintaining  it  Hiis  determination 
should  be  based  upon  the  overall  net 
cost  to  the  affected  parties.  This  is  a 
somewhat  broader  test  than  the  one 
currently  employed. 

2.  Proposed  \  645.209(c)(l)(i)(B)  would 
allow  freeway  locations  where  it  can  be 
shown  that  other  locations  are 
extremely  difficult  to  implement  This 
warrant  deals  mosUy  with  consideration 
of  physical,  technical  and  environmental 
constraints  which  may  limit  the  number 
of  available  alternate  locations. 

3.  Proposed  S  645.209(c)(l)(i)(q 
provides  that  the  installation  must  be 
justified  as  necessary  to  mitigate 
damage  to  agriculture  lands  under  the 
provisions  of  23  U.S.C.  109(1). 
Installations  under  this  warrant  will  be 
considered  only  where  it  is  clear  that 
there  would  be  significant  economic  or 
environmental  damage  to  the  adjacent 
farm  lands  if  the  freeway  location  is 
denied  and  there  are  no  other 
reasonable  and  practical  alternate 
locations  available. 

The  purpose  for  evaluating 
alternatives  is  to  assure  FHWA  that 
freeway  right-of-way  is  not  being  used 
for  such  installations  when  other 
locations  are  available  to  the  utility 
which  could  be  utilized  in  a  timely 
manner  within  reasonable,  expected, 
and  normally  acceptable  limits  of  level 
of  effort  and  costs.  While  it  is  FHWA's 
intent  to  adopt  a  policy  which  does  not 
hinder  the  advancement  of  new  utility 
installations,  it  is  also  FHWA's  intent  to 
ensure  that  freeway  right-of-way  is  not 
chosen  for  installations  when  other 
reasonable  alternates  may  be  used. 
Safety  considerations  and  control  of 
access  issues  obviously  dictate  that  the 
least  obtrusive  alternates  should  be 
favored.  The  burden  for  developing  and 
demonstrating  these  warranting 
conditions  is  placed  upon  the  State 
highway  agency. 


In  addition  to  reviewing  proposed 
alternates  to  a  fieeway  location, 
proposed  §  645.209(c)(l)(ii)  requires  the 
State  highway  agency  to  be  able  to 
demonstrate  that  the  accommodation 
will  not  affect  the  safety,  design, 
construction,  operation,  maintenance  or 
stability  of  the  freeway.  Section 
645.209(c)(lKii)  is  a  restatement  otthe 
first  condition  to  approval  of  an 
installation  as  it  appears  in  Item  2A  of 
the  AASHTO  policy.  This  condition 
includes  consideration  of  safety,  design, 
and  operational  features  of  the  roadway 
prior  to  approving  an  installation. 
FHWA  believes  this  first  condition  is  of 
utmost  importance  and  should  include  a 
showing  that  the  installation  meets  all 
relevant  safety  concerns — including  a 
demonstration  that  the  utiUty  will  not 
interfere  with  the  planned  expansion  of 
the  roadway  or  safe  use  of  the  highway 
now  or  in  the  future  (AASHTO  Item  2C). 
In  addition,  this  condition  cannot  be  met 
unless  control  of  access  issues  are 
addressed  (AASHTO  Item  23).  The 
singular  most  effective  safety  feature  of 
a  freeway  facility  is  full  control  of 
access.  For  this  reason.  FHWA  believes 
that  access  control  must  be  considered 
as  an  essential  condition  for  approval. 
Thus,  the  thrust  of  Items  2B  and  2C  of 
the  AASHTO  policy  have  been 
incorporated  into  proposed 
S  645.209(c)(l)(ii). 

Safety.  Several  important  questions 
are  being  considered  in  this  area: 

1.  What  are  the  safety  and  operational 
impacts  of  longitudinal  use  of  freeway 
right-of-way? 

2.  How  do  the  impacts  vary  from  one 
kind  of  utility  versus  another? 

3.  What  conditions  and  controls  are 
needed  for  location  of  and  service 
access  to  utility  facilities  if  they  are 
permitted  on  freeway  right-of-way? 

4.  Is  there  a  rationale  for  permitting 
only  certain  utilities  to  use  the  right-of- 
way? 

It  is  FHWA's  vew  that  extensive  and 
unrestricted  longitudinal  utility  use  of 
freeways  could  adversely  affect  the 
safety  of  the  freeway  facility  as  it  would 
be  difficult  to  maintain  the  full  access 
control  feature.  Thus,  modifications  of 
current  policy  that  allow  for  easier 
access  to  freeway  right-of-way  by 
utilities  must  protect  against  excessive 
proliferation  of  utility  uses  within  the 
access  control  lines  and  must  provide 
for  adequate  restrictions  for  those 
utihties  permitted. 

Under  current  regulation,  prior  to 
approval  of  a  longitudinal  installation 
within  the  control  of  access  lines,  the 
utility  owner  must  show  that  it  will  be 
constructed  and/or  serviced  from  off  the 
through  roadway  or  connecting  ramps. 
This  provision  is  designed  to  preserve 


the  access  control  features  of  the 
freeway.  However.  FHWA  currently 
permits,  under  strictiy  controlled 
conditions,  construction  and/or 
servicing  from  through  roadways  and 
ramps  of  utiUty  facilities  that  are  located 
within  interchange  areas. 

It  is  FHWA's  view  that  with 
appropriate  restrictions,  highway  safety 
can  be  adequately  protected  and 
maintained  coincidentally  with  the 
longitudinal  accommodation  of  certain 
utilities  within  access  control  lines 
under  special  circumstances  requiring 
construction  and/or  servicing  from  the 
through  roadways  or  ramps.  Therefore. 
FHWA  has  determined  pursuant  to  23 
U.S.C.  109(1)  that  the  safety  of  the 
roadway  and  the  objectives  of  control  of 
access  can  be  adequately  maintained  so 
long  as  strict  and  limited  permitting 
procedures  are  imposed  and  enforced 
upon  certain  utiUty  installations 
requiring  direct  access  from  the 
roadway.  This  determination  is  based 
on  the  fact  that  some  modem  utilities, 
such  as  fiber  optics,  require  very  little 
maintenance  and  cause  minimal 
disruption  to  the  roadway  during 
installation  and  thus  require  minimal 
direct  access.  Therefore,  FHWA 
proposes  to  expand  its  present  practice 
of  allowing  access  via  permit  from  the 
through  roadway  or  connecting  ramps  in 
interchange  areas,  to  allow  for  essential 
direct  access  from  through  roadways 
along  the  freeway  for  construction  and/ 
or  servicing  of  utilities  under  certain 
conditions.  This  expanded  practice  is 
conditioned  upon  the  provision  of 
sufficient  controls  and  enforcement  to 
protect  the  safety  of  the  traveling  public 
and  a  finding  that  no  other  practical 
alternative  exists  for  accessing  the 
facility.  Thus,  FHWA  proposes  to 
modify  S  645.209fb)  to  allow  approval  of    ' 
certain  longitudinal  installations  that 
may  have  to  be  constructed  and/or 
serviced  from  the  through  roadway,  with 
the  condition  that  sufficient  controls  are 
placed  on  such  access  through  the 
issuance  of  permits  by  the  States. 

If  this  access  position  is  adopted  by  a 
State,  the  terms  and  conditions  of  such    ^ 
permitting  practices  must  be  included  in 
its  utility  accommodation  plan.  FHWA 
does  not  intend  to  approve  State  plans 
that  would  allow  access  from  the 
through  roadway  or  ramps  Unless  very 
strict  operational  and  safety  standards 
are  imposed  and  enforced  by  the  States 
through  these  permits  to  ensure  a  safe 
traffic  environment  for  the  traveling 
public.  These  standards  may  include 
such  items  as  pre-selected  and 
established  access  points,  prohibition  on 
parking  vehicles  and  equipment  on  the 
shoulders  of  the  highway,  limiting  hours 
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of  opera ti«n  to  perioda  of  hnv  tE»ffic 
flow,  re^wring  special  signing  or  police 
control  of  traffic,  limitations  on  the 
frequency  of  the  access,  aad  the  like. 
PersBiu  should  conmaent  oa  whether 
tlwae  or  similar  standards  should  be 
incorporated  into  the  rule  to  suggest 
alternatives.^  To  ensure  that  the  access 
pensit  contaiiu  all  appropriate 
requirements  to  provide  foe  the 
necessaiy  traffic  safety  measures, 
specific  access  site  cooditions  and 
permit  requirements  should  be  carefully 
evaluated  by  competent  traffic  safety 
engineers. 

FKWA  does  not  intend  to  approve 
installatiofls  that  require  direct  access 
for  construction  and /or  servicing  if 
alternate  means  exist  for  such  activity. 
Therefore,  the  proposed  rule  requires  a 
showing  that  no  other  means  of  access 
is  practically  available.  Suck  a  showing 
could  potentially  be  made,  for  example, 
in  urbanized  areas  where  it  is  not 
possible  to  construct  a  utility 
maintenance  strip  or  where  space  is 
hmitcd  or  in  rural  mountainous  areas 
where  the  only  reasonable  road  access 
is  from  the  freeway. 

FHWA  solicits  comments  on  its 
proposed  change  in  pohcy  which 
permits  access  from  the  through 
roadway  or  ramps  for  constructioR  and/ 
or  servicing  under  certain  conditions. 
FHWA  also  solicits  comments  on  the 
nature,  type  and  extent  of  operations 
controls  and  safety  standards  which 
should  be  required  where  utilities  are 
allowed  access  from  the  freeway 
through  roadways.  In  addition.  FHWA 
seeks  comments  on  the  types  of  utilities 
that  should  be  permitted  direct  access 
from  the  highway  due  to  their  low 
maintenance  capabilities  or  the  minimal 
disruption  that  they  may  cause  during 
installation  or  servicing.  Since  FHWA 
recefltly  received  requests  to  reconsider 
its  policy  for  fiber  optics'  use  of  the 
right-of-way.  commenters  should 
address  whether  this  particular  type  of 
utility  should  be  permitted  direct  access 
from  the  highway  and  provide 
supporting  data.  Specifically, 
commenters  should  address  the  long- 
term  maintenance  requirements  of  this 
technology  indicating  what  they  believe 
would  be  an  appropriate  maintenance 
frequencj-. 

It  is  also  FHWA's  view  that  not  all 
utilities  would  have  an  equal  effect  on 
safety.  Of  the  two  broad  classes,  above 
ground  and  below  ground,  underground 
utility  facilities  which  require  litUe  , 
maintenance  or  servicing  would 
obviously  have  Less  impact  then  above 
ground  utility  installations  which  are 
more  subject  to  eflviroameatal 
deterioration  and  bmj  create  a  aafiety 


hazard  as  a  roadade  obstacle.  Due  to 
this  considersboo,  FHWA  proposes  Is 
add  a  new  paragraph  (e)  to  $  645.211 
that  pemais  tlw  States  to  establish  class 
approval  procedores  iar  certain  utiiities 
meeting  tbe  several  csoditioas  to 
instaUatioB.  This  proposal  should  serve 
to  accelerate  the  instaliation  approval 
process  as  well  as  ease  die  burden  ot 
meeting  certain  conditions  on  a  case-by- 
caae  basis  for  maaj  sttktiet. 

This  class  approval  process  will  be 
implemented  at  the  State's  option  in  its 
utihties  accommodation  plan.  Once  the 
plan  is  approved  by  FHWA, 
appUcatitms  for  longitodinal  installation, 
which  under  current  polity  mast  be 
approved  by  FHWA,  wHl  no  longer 
require  such  approval.  Thus,  it  is 
apparent  that  this  change  could  serve  to 
expedite  the  approval  process. 
Coxnmenters  should  address  whether 
the  State-adopted  approval  process 
should  be  implemented  in  the  final  rote 
or  phased- in  over  a  period  of  one  one  or 
two  years  for  each  new  technology  until 
the  States  and  Federal  Government 
become  more  familiar  with  specific 
types  of  utility  installations. 

Tbe  same  conditions  to  installations 
will  apply  to  the  approval  of  a  State 
plan  that  contains  class  approval 
procedures  as  apply  to  individual 
applications  for  approval  Thus,  every 
installation  will  have  to  meet  new 
conditions  established  in  this  rule.  The 
difference  between  the  two  processes  is 
that  for  installations  falling  under  a 
State  approved  class  procedure,  FHWA 
approval  of  individual  applications  will 
not  be  requiied.  In  those  instances 
where  tbe  State  does  not  choose  to 
adopt  the  class  approval  process, 
longitudinal  installation  applications 
will  still  require  FHWA  approval 

Both  the  conditions  to  approval  and 
FHWA's  participation  in  the  approval 
process  have  been  significantly  modified 
in  the  proposed  rule.  Prior  to  approval  of 
a  State  plan  that  incorporates  the  dass 
approval  or  expedited  procedures 
concept,  FHWA  will  have  to  make  a 
determinatioo  as  to  whether  the  State 
plan  incorporates  sufficient  terms  and 
conditions  to  installatian  that  ensure 
that  each  of  the  regulatory  conditions  to 
approval  will  be  met  in  each  case.  For 
example,  in  reviewing  a  plan  that 
establishes  class  approval  for  fiber 
optics  insiattations.  FHWA  will  have  to 
make  a  determination  as  to  whether  all 
of  the  conditioas  to  approval  hove  beea 
considered  and  sufficiently  met  This 
would  include  a  determination  as  to 
whether  the  State  has  adequately 
provided  for  strict  safety  controls  in 
those  situations  where  direct  access 
from  tfas  rasdway  mk  be  pcEBBtlcd.  An 


examivatian  at  tbe  permit  conditions 

and  how  the  State  intends  te  enforce 
ssch  conditions  wouM  be  incKided  in 
this  determination. 

It  is  anlio^ted  that  even  v¥ilfi  class 
appro  vat,  case-bjF-case  analysis  will  still 
be  conducted  by  the  States  making  the 
determination  whether  the  conditions 
for  approval  have  been  met.  This  is  so 
because  some  of  the  conditions  require 
demonstrations  that  are  particular  to 
each  project  For  example,  showing  that 
alternate  locations  are  difficult  to 
implement  will  require  case-by-case 
analysis  of  installation  applications. 
Section  645.21Tfe)  as  profrosed,  wiH 
permit  States  to  adopt  step-by-step 
procedures  for  meeting  each  of  the 
conditions  to  approval.  Once  a  State 
plan  that  contains  these  procedures  is 
approved  by  FHWA,  no  fiirtber  FHWA 
action  will  be  necessary  on  those 
applications  that  fall  under  the  State  . 
class  approval  process. 

In  considering  the  requirements  that 
should  be  applied  to  each  class  of  utility 
in  order  to  meet  the  conditions  to 
approval,  each  of  the  following  concerns 
must  be  weighed: 

•  The  utility's  effect  on  the  safety  and 
operations  of  the  highway. 

•  The  extent  of  interference  writh 
highway  maintenasce  activities  that  the 
installation  may  impose. 

•  The  possible  conflict  with  future 
planned  highway  uses  that  the 
particular  utility  may  impose. 

•  Adverse  eOects  on  highway  users 
imposed  by  the  installation  such  as 
visual  impacts. 

•  The  possible  physical  impairment  to 
the  highway  facihty. 

The  various  classes  of  utility  may 
affect  these  cooceras  in  different  ways 
under  varying  conditions.  As  a 
cdnsequence,  it  would  not  be  equitable 
to  prejudge  and  exclude  certain  types  of 
utilities  from  use  of  highway  right-of- 
way.  In  this  respect  it  is  recognized  that 
the  evaluation  criteria  and  justification 
process  may  vary  due  to  the  extent  of 
the  longitudinal  installation.  For 
example,  the  nature  of  the  justification 
may  be  substantially  different  for  a  500- 
mile  installatian  as  compared  to  a  l-sule 
installation  for  the  same  dass  of  utility 
but  both  may  well  be  equally  warranted. 

FHWA  solicits  coraments  on  the  types 
of  terms  and  conditions  that  should  be 
imposed  on  the  various  utihties  and 
which  types  are  sufficient  to  warrant 
FHWA  approval  of  dass  approval 
procsdnres  in  a  State's  plan.  In  addition, 
FHWA  solicits  consraents  on  the  types 
of  utilities  that  warrant  approval  status 
and  those  utilities  that  should  no*  be 
granted  such  s«bIm.  Fiaa#y.  FHWA 
solicits  comments  on  the  types  of 


utilities  that  should  be  permitted  to  use 
freeway  right-of-way,  whether  through 
the  class  or  individual  approval  process. 
Commenters  also  should  provide 
information  and  data  regarding  the 
impacts  of  permitting  the  various  types 
of  utilities  on  the  highway  system. 

In  any  case  where  utility  use  of 
freeway  right-of-way  is  permitted, 
FHWA  believes  the  utility  facility 
should  be  constructed  of  long  lasting 
material  and  protected  to  preclude 
damage  from  roadway  maintenance 
activities.  The  facilities  should  be 
placed  as  far  from  the  travel  lanes  as 
possible,  preferably  along  the  right-of- 
way  line.  In  addition,  it  is  FHWA's 
position,  that  access  for  construction 
and  maintenance  activities  should  be 
strictly  controlled  and  not  be  allowed 
from  a  freeway's  through  roadways  or 
ramps  unless  absolutely  necessary,  and 
even  then  only  under  permit. 

Competition.  Many  utility  types  and 
companies  may  find  themselves  in  direct 
competition  with  each  other  for  the 
rights  to  use  freeway  right-of-way.  It  is 
envisioned  that,  if  adopted,  the 
proposed  rule  will  open  Interstate  and 
freeway  right-of-way  to  increased  utility 
use.  It  is  also  anticipated  that  limited 
numbers  of  utilities  will  be  permitted  to 
use  any  given  right-of-way.  Therefore, 
increased  use  of  right-of-way  will 
directly  impact  the  market  relationship 
between  the  competing  utilities  within 
any  given  area.  Comments  should 
address  this  issue. 

FHWA  is  not  proposing  regulatory 
requirements  pertaining  to  the 
competitive  issues  involved  in  providing 
increased  use  of  freeway  right-of-way 
for  utilities  accommodation.  However. 
FHWA  seeks  comments  regarding  the 
necessity  or  desirability  of  assuring 
access  to  both  interstate  and  intrastate 
transmissions-or  distribution.  If 
necessary,  j4lWA  intends  to  address 
this  issue  through  future  rulemaking. 

Governmental  Usage  of 
Telecommunications  Facilities.  Another 
question  that  has  arisen  during  the 
FHWA  review  of  existing  policy  is 
whether  utility  service  and/or  its  usage 
should  be  made  available  at  reduced,  or 
without  charge  to  the  Federal  and/or 
State  government  in  return  for 
permission  to  use  a  State's  highway 
right-of-way.  The  Federal  Government 
may  also  have  a  need  to  locate  various 
telecommunication  facilities  containing 
specific  enhancements  for  national 
security  emergency  preparedness 
purposes  in  selected  geographic  areas 
and  for  certain  enhanced  installations  to 
support  National  Security/Emergency 
Preparedness  (NSEP)  services.  "This 
particular  concept  is  currently  under 
review  by  the  National  Security  Council 


in  cooperation  with  the  National 
Communication  System,  and 
Departments  of  Defense  and 
Transportation.  A  related  issue  is  the 
extent  that  the  value  of  highway  right- 
of-way  or  freeway  location  could  be 
traded  for  governmental  usage  or 
enhancements  or  whether  the 
Government  should  sell  or  lease 
highway  rights-of-way  and  purchase 
those  services  that  it  requires. 
Additionally,  State  governments  may 
have  a  need  for  telecommunication 
services  for  offidal  State  or  dvil 
defense  purposes.  Long  distance  fiber 
optic  telecommunication  systems 
typically  have  large  capacities  available 
or  additional  capadty  can  be  added  at 
minimal  cost 

F^fWA  is  not  proposing  regulatory 
re(]uirement8  pertaining  to  the  dedicated 
use  issue  by  either  Federal  or  State 
governments.  However,  FHWA  solicits 
comments  on  whether  dedicated  use  or 
specific  defense  enhancements  such  as 
cable  type,  hardening,  burial  depth  or 
special  protection  for  repeater  stations 
should  be  required  prior  to  approving 
fiber  optics  cable  installations.  FHWA 
also  seeks  comments  regarding  the 
manner  in  which  such  free  capacity  or 
enhancements  can  be  valued.  In 
addition,  comments  are  solicited  as  to 
whether  FHWA  is  the  appropriate 
authority  to  impose  such  requirements 
on  the  States.  Based  upon  the  comments 
received,  FHWA  may  address  this  issue 
in  future  rulemaking. 

Fees  for  Use  of  Right-Of-Way.  The 
longitudinal  utility  use  of  freeways  and 
other  highways  by  certain  types  of 
utilities,  such  as  fiber  optics,  raises  an 
issue  concerning  fees  for  the  use  of  such 
rights.  The  highway  right-of-way  is 
publicly  owned  land,  which  was 
acquired  to  fulfill  a  public  need. 
Permitting  the  use  of  this  asset  perhaps 
should  be  accompanied  by  the 
imposition  of  fees.  However,  the  fee 
issue  is  not  merely  a  question  of 
imposing  and  collecting  a  set  amount.  In 
other  utility  right-of-way  use  instances 
most  States  have  not  charged  a  fee 
except  in  some  cases  to  cover 
administrative  costs  for  permits. 
Because  of  the  complexity  of  a  fee 
system,  and  the  myriad  of  State  laws, 
commenters  should  address  if  and  how 
such  a  fee  system  could  be 
implemented,  how  the  fees  should  be 
set,  and  hrom  a  pubhc  policy  perspective 
if  such  a  system  is  justified.  Commenters 
should  also  address  whether  the  right- 
of-way  should  be  leased  for  a  spedfic 
period  of  time  or  purchased  outright 
Specifically,  if  fees  are  to  be  imposed, 
who  should  collect  them?  Should,  and  if 
so,  how  should  the  revenue  obtained  be 
apportioned  between  the  States  and  the 


Federal  Government?  Should  revenues 
be  earmaiiLed  for  highway  purposes? 
Commenters  also  should  address  how 
valuable  the  highway  right-of-way 
benefit  is  and  what  if  any,  are  the 
potential  savings  to  the  industry  if  fees 
are  imposed  vis-a-vis  the  purchase  for 
use  of  other  rights-of-way.  Commenters 
should  address  how  the  value  of  the 
public  right-of-way  (or  cost  of  a  private 
right-of-way)  compares  with  the  total 
cost  of  installing  and  maintaining  these 
utihty  lines.  Imposing  fees  also  may 
dissuade  utihties  from  using  these 
rights-of-way  and  commenters  should 
address  the  level  of  fees  imposed,  and 
their  effect  on  use  of  the  right-of-way. 

Public  comment  on  the  proposed  rule 
and  all  questions  identified  in  this 
preamble  is  solicited. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  is  not  a  major  rule  under 
Executive  Order  12291.  However,  it  is 
considered  a  significant  regulation 
under  the  Department  of 
Transportation's  regvdatory  policies  and 
procedures.  The  proposed  regulation 
modifies  and  clarifies  existing  FHWA 
policy  and  procedures  for 
accommodating  utility  facihties  and 
private  lines  on  the  right-of-way  of 
Federal-aid  and  direct  Federal  highway 
projects.  Specifically,  policy  and 
'  procedural  clarifications  are  being 
proposed  concerning  application  of  the 
regulation  to  placement  of  new  utility 
facilities  on  highway  right-of-way. 
particularly  longitudinal  use  of  freeway 
right-of-way. 

The  proposed  revisions  will  not 
impose  any  significant  or  substantial 
additional  reporting  or  recordkeeping 
requirement  on  the  States.  Only  the 
conditions  under  which  certain  types  of 
utilities  may  be  located  longitudinally 
on  Federal-aid  fteeways  will  be 
modified.  The  modified  conditions  will 
merely  be  incorporated  in  the  States' 
existing  utility  accommodation  pohdes.  » 

The  regulatory  impacts  are  addressed 
in  more  detail  in  a  Regulatory 
Evaluation/Regulatory  FlexibiUty 
Analysis  which  has  been  prepared  and 
is  available  for  inspection  in  the  pubhc 
docket  and  may  be  obtained  by 
contacting  Mr.  ]ames  A.  Carney  at  the 
address  provided  under  the  heading 
"For  Further  Information  Contact." 

For  the  above  reasons,  and  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
the  FHWA  hereby  certifies  that  this 
action,  if  promulgated,  will  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  smalf  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L  96-511).  the 
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reporting  or  recordkeeping  provisions 
that  are  included  in  this  regulation  are 
being  submitted  for  approval  to  the 
OMB. 

(Catalog  of  Federal  Oomeslic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  thi« 
program) 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  proposes  to  amend  Part 
645,  Subpart  B  to  Chapter  1  of  Title  23. 
Code  of  Federal  Regulations,  as  set  forth 
below. 

List  of  Subjects  in  23  CFR  Part  645 

Grant  programs — transportation. 
Highways  and  roads.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements.  Utilities. 

Issued  on:  Decemt)er  16, 1986. 

R.O.  Morgan. 

Executive  Director.  Federal  Highway 
Administration. 

PART  645— UTILITIES 

Subpart  B— Accommodation  of 
Utilities 

The  FHWA  proposes  to  amend  23 
CFR  Part  645,  Subparjt  B  as  follows: 

1.  The  authority  citation  for  Part  645, 
Subpart  B  continues  to  read  as  follows: 

Authority:  23  U.S.C.  109  and  116:  23  CFR 
1.23  and  1.27;  and  49  CFR  1.48(b):  Executive 
Order  11990,  42  FR  28961  (May  24, 1977). 

2.  Section  645.209  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  645.209    G«n«nl  Requirements. 
•         *         *         •         • 

(c)  Installations  within  freeways.  (1) 
Since  the  preservation  of  the  control  of 
access  feature  of  freeways  is  essential 
to  the  safe  and  efficient  use  of  such 
highways,  new  longitudinal  utility 
installations  within  the  access  control 
lines  of  a  freeway  may  be  permitted 
only  under  strictly  controlled  conditions. 
Such  installations  may  be  considered  for 
approval  only  in  special  cases  where  the 
following  two  conditions  are  met. 

(i)  The  State  highway  agency  can 
show  that  the  accommodation  within 
the  control  of  access  lines  is  the  most 
feasible  and  prudent  location  available. 
This  includes  a  showing  that: 

(A)  Alternate  locations  would  be 
unreasonably  costly  from  the  standpoint 
of  providing  efficient  utility  services  in  a 


manner  conducive  to  safety,  durability 
and  economy  of  maintenance  and 
operations,  or 

(B)  Alternate  locations  are  not 
available  or  would  be  extremely  difficult 
to  implement,  or 

(C)  Alternate  locations  would 
adversely  impact  or  impair  the 
productivity  of  agricultural  land. 

(ii)  The  State  highway  agency  is  able 
to  demonstrate  that  the  accommodation 
will  not  adversely  affect  the  safety, 
design,  construction,  operation, 
maintenance  and  stability  of  the 
freeway.  This  includes  a  showing  that: 

(A)  There  is  adequate  right-of-way 
available  which  is  not  needed  for 
planned  highway  expansion, 

(B)  The  proposed  installation  will  not 
interfere  with  the  present  and  future  use 
of  the  freeway,  and 

(C)  The  installation  will  not  be 
constructed  and/or  serviced  by  direct 
access  from  the  through  traffic 
roadways  or  connecting  ramps,  except 
that  utilities  may  be  constructed  and/or 
serviced  from  through  roadways  and 
ramps  within  interchange  and  other 
areas  provided  that  all  of  the  conditions 
of  this  subpart  are  met,  that  other  means 
of  access  are  not  practically  available, 
and  that  such  access  is  controlled  by 
permits  issued  by  the  highway  agency 
setting  forth  the  conditions  for  policing 
and  other  controls  to  protect  highway 
users. 

(2)  Utility  installations  on  freeway 
right-of-way  shall  conform  to  the 
provisions  of  the  AASHTO  publication 
"A  Policy  on  the  Accommodation  of 
Utilities  Within  Freeway  Righf-of-Way" 
1982.  except  as  modified  herein.  (With 
the  exception  of  Item  2,  this  publication 
is  incorporated  by  reference  and  is  on 
file  at  the  Office  of  the  Federal  Register 
In  Washington,  DC.  It  is  available  for 
Inspection  from  the  FHWA  Washington 
Headquarters  and  all  FHWA  Division 
and  Regional  Offices  as  prescribed  in  49 
CFR  Part  7.  Appendix  D.  Copies  of 
current  AASHTO  publications  are 
available  for  purchase  from  the 
American  Association  of  State  highway 
and  Transportation  Officials.  Suite  225. 
444  North  Capitol  Street.  NW., 
Washington.  DC  20001. 

(3)  Nothing  in  this  part  shall  be 
construed  as  prohibiting  a  highway 
agency  from  adopting  a  more  restrictive 
policy  than  that  contained  herein  with 
regard  to  longitudinal  utility 
installations  along  freeway  right-of-way 
and  access  for  constructing  and/or 
servicing  such  installations. 


3.  Section  645.211  is  amended  by 
adding  a  new  paragraph  (e]  as  follows: 

§  645.21 1    State  highway  agency 
accommodation  policies. 

(e)  At  the  State  highway  agency's 
option,  it  may  establish  terms  and 
conditions  and/or  procedures  for 
longitudinal  installations  on  Federal-aid 
freeways,  that  provide  for  class 
approval  of  certain  utilities  that  meet 
each  of  the  conditions  set  forth  in 
S  645.209(c)  of  this  part.  Where  this 
occurs,  the  State  highway  agency's 
utility  accommodation  policy  must 
clearly  set  forth  the  criteria  and 
performance  standards  necessary  for  a 
utility  to  quahfy  for  such  approval  or 
procedures. 

4.  Section  645.215  is  amended  by 
revising  paragraph  (d)(2]  to  read  as 
follows: 

S645.21S    Approvals. 

•  *  *  *  « 

(d)  •  •  • 

(2)  Longitudinal  installations  on 
Federal-aid  freeways  meeting  the 
conditions  cited  in  S  &45.209(c)  of  this 
part  except  for  those  installations 
approved  by  the  State  under  the 
procedures  established  by  9  645.211(e] 
of  this  part. 

[FR  Doc.  86-28569  Filed  12-18-88;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[INTL-53-M] 

Registration  Requirements  Wltti 
Respect  to  Certain  Debt  Ot>ligations 

AQEMCV:  Internal  Revenue  Service, 
Treasury, 

ACnOM:  Notice  of  proposed  rulemaking 
by  cross  reference  to  temporary 
regulations. 

summary:  This  document  provides 
notice  of  proposed  rulemaking  relating 
to  the  deflnition  of  the  term 
"registration-required"  with  respect  to 
certain  types  of  obligations,  and  relating 
to  the  repeal  of  the  30  percent 
withholding  tax  on  certain  types  of 
interest  by  the  Tax  Reform  Act  of  1984. 
In  the  Rules  and  Regulations  portion  of 
this  Federal  Register,  the  Internal 


Revenue  Service  is  issuing  temporary 
income  tax  regulatioos  relating  to  the 
definition  of  the  term  "registration- 
required"  with  respect  to  certain 
obligations,  and  the  repeal  of  30  percent 
withholding  by  the  Tax  Reform  Act  of 
1984.  The  text  of  those  temporary 
regulations  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATC:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  before  February  17. 1987. 
AOORESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(INTlr-63-88). 

FOR  FURTHSI  WTOWMATIOW  CONTACT: 
Cari  Cooper  of  the  Office  of  the 
Associate  Chief  Counsel  (International) 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  AttenUon:  CC:LR;T  (INTLr-53- 
86).  (202-56&-3388). 
SUPPLEMENTARY  MFORMATION: 
BackgioiaMi 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  amend 
existing  temporary  regulations.  Section 
5f.l03-l  is  amended  by  revising 
paragraph  (c)(1),  by  adding  a  new 
paragraph  (e),  by  revising  example  (2)  of 
paragraph  (f).  and  by  adding  examples 
to  paragraph  (f).  Section  35a  .9999-5  is 
amended  by  revising  Q  &  As-1,  8, 18  and 
20,  by  inserting  new  Q  &  A8-19  and  22 
through  28.  and  by  renumbering  existing 
Q  &  A-20  as  Q  &  A-21.  For  the  text  of 
the  temporary  regulations,  see  FR  Doc. 
86-28169  [T.D.  8111J  published  in  the 
rules  and  regulations  portion  of  this 
issue  of  the  Federal  Register. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
docifflient  is  a  notice  of  a  proposed 
rulemaking  which  solicits  pubHc 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 
Comments  and  Ref|uests  for  a  PubBc 
Hearing 

Before  adopting  these  proposed 


regulations  as  fmal  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  eight  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Re^ster.  The 
collection  of  information  requirements 
contained  herein  have  been  submitted  to 
OMB  for  review  under  the  Paperwoiic 
Reduction  Act,  and  comments  on  diem 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attn:  Desk  Officer  for  the  Internal 
Revenue  Service,  New  Executive  Office 
Building,  Washington.  DC  20503.  The 
Internal  Revenue  Service  requests 
persons  submitting  comments  to  OMB  to 
also  send  copies  of  the  conunents  to  the 
Service. 

Drafting  Information 

The  principal  authors  of  this 
regulation  are  P.  Ann  Fisher  and  Carl 
Cooper  of  the  Office  of  the  Associate 
Chief  Cotuuel  (Intematimial)  within  the 
office  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  Offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  substance 
and  style. 

List  of  Subfects 

26  CFR  1.61-1  through  1.281-4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

26  CFR  1.861-1  through  1.997-1 

Income  taxes,  Aliens,  Exports,  DISC, 
Foreign  investments  in  U.S.,  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investments  abroad. 

Proposal  of  Regulations 

The  temporary  regulations,  FR  Doc. 
86-28169  [T.D.  8111]  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register,  are  hereby 
also  proposed  as  fmal  regulations  under 
sections  103.  871,  and  881  of  the  Intonal 
Revenue  Code  of  19S4. 
Lawtenca  B.  Gibl>s, 
Commissioner  of  Internal  Revenue. 

[FR  Doc.  88-28170  Filed  U-lft-aS:  4:33  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPvt261 

[SW-FRL-3130-51 

Hazardous  Waste  Management 
System;  Identificalion  and  Listing  of 
Hazardous  Wasts;  Extension  of 
Comment  Period 

agency:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Extension  of  public  comment 

period  for  notice  of  availability  and 
request  for  comment 

SUMMARY:  Today's  notice  announces  the 
extension  of  the  public  comment  period 
for  the  Agency's  previously  published 
notice  of  data  availability  and  request 
for  comments  published  in  51  FR  37767. 
October  24, 1986,  Today's  extension 
responds  to  requests  received  on 
October  30  and  31, 1988  from  the 
petitioners  referenced  in  that  notice.  The 
previously  published  notice  announced 
the  justification  for  denying  the  petitions 
submitted  by  two  petitioners.  These 
petitions  were  submitted  to  the  Agency 
under  40  CFR  260.20,  which  allowrs  any 
person  to  petition  the  Administrator  to 
modify  or  revoke  any  provisions  of  Parts 
260  through  265, 124,  27a  and  271  of 
Title  40  of  the  code  of  regulations,  and 
specifically  provides  generators  the 
opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific"  basis  from  the 
hazardous  waste  list.  The  Agency  had 
previously  proposed  to  deny  the 
exclusion  of  certain  wastes  generated  at 
two  j)articular  facilities  from  listing  as 
hazardous  waste  under  40  CFR  Part  260. 
The  proposed  denials  previously 
published  were  for  one  facility  of  the 
Rock  Island  Refining  Corporation  (see 
51  FR  2526,  January  17. 1986)  and  one 
facility  of  the  Yabucoa  Sun  Oil 
Company  (see  50  FR  47763.  November 
20, 1965).  Yabucoa  originally  submitted 
their  petition  on  July  13, 1983.  The 
Agency  requested  additional 
information  on  November  26, 1964; 
January  26, 1984:  and  March  6. 1984.  No 
additional  information  was  received  and 
the  Agency  proposed  to  deny  Yabucoa's 
petition  for  lack  of  information  on 
November  2a  1985  (see  50  FR  47763).  On 
December  20. 1985  additional 
information  was  submitted  by  the 
faciUty.  This  information  was  not 
sufficient  to  complete  Yabucoa's 
petition,  and  a  written  request  for  the 
additional  information  required  was 
forwarded  to  Yabucoa  (see  letter  from 
Myles  Morse,  OSW  to  Louis  Comas. 
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October  22. 1986,  available  in  the  public 
docket). 

The  comment  period  for  the  notice  of 
availability  and  request  for  comment 
was  scheduled  to  end  on  October  31. 

1986.  Today's  notice  extends  this 
comment  period. 

DATES:  EPA  will  accept  pubUc 
comments  on  the  previously  prop>osed 
notice  of  availability  until  |anuary  20. 

1987.  This  date  reflects  an  extension  of 
the  original  comment  period  as  cited  in 
the  notice  of  availabihty.  Comments 
postmarked  after  the  close  of  the 
extended  comment  period  will  be 
stamped  "late". 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  fVVH-562).  401  M  Street.  SW.. 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variance 
Section,  Assistance  Branch,  PSPD/OSW 
fWH-563).  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460.  All  comments 
must  be  identified  at  the  top  with  the 
appropriate  docket  number.  Comments 
addressing  the  notice  of  availability 
should  be  identified  using  docket 
number  "F-86-ORIN-FFFFF*. 

The  pubhc  docket  where  the 
information  can  be  viewed  for  the 
proposed  rules  and  notice  of  availabihty 
is  located  at  the  U.S.  Environmental 
Protection  Agency,  401  M.  Street  SW. 
(sub-basement).  Washington.  DC  20460. 
The  docket  is  open  from  9:30  a.m.  to  3:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments. 

The  public  may  copy  a  maximum  of  50 
pages  of  material  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $0.20  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information,  contact  Ms.  Lori  DeRose, 
Office  of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  20460, 
(202)  382-5096. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  published  a  notice  of 
availability  and  request  for  comment  on 
the  justification  for  denying  exclusions 
for  wastes  generated  at  two  facilities  in 
51  FR  27787.  October  24, 1986.  These 
justifications  included  the  Agency's 
basis  for  compiling  the  list  of 
constituents  requested  to  be  analyzed 
for  petroleum  refinery  waste  petitioners. 
The  Agency  proposed  to  deny  these 
wastes  generated  at  two  facilities  from 
hazardous  waste  control  in  response  to 
delising  petitions  submitted  under  40 


CFR  280.20  and  260.22.  These  facilities 
included:  (1)  Rock  Island  Refining 
Corporation,  located  in  Indianapolis. 
Indiana  (see  51  FR  2526,  January  17. 
1986);  (2)  Yabucoa  Sun  Oil  Company, 
located  in  Yabucoa,  Puerto  Rico  (see  51 
FR  47763.  November  20, 1986).  The 
public  comment  period  for  the  notice  of 
availabihty  was  originally  scheduled  to 
end  on  October  31, 1986. 

During  the  original  public  comment 
period  for  the  notice  of  availability  the 
Agency  received  requests  for  both  Rock 
Island  Refining  Corporation  and 
Yabucoa  Sun  Oil  Company  to  extend 
the  pubhc  comment  period  to  allow 
additional  time  for  submission  of 
comments.  The  Agency  has  agreed  to 
extend  the  comment  period  for  this 
notice  and  will  not  accept  public 
comments  until  January  20, 1987. 

Dated:  Deceinl>er  12. 1986. . 
Susan  D.  Sawtelle.  f 

Acting  Director,  Office  of  Solid  Waste. 
(FR  Doc.  86-28493  Filed  12-18-86;  8:45  am) 

MUMQ  COOE  MW-SIMI 


40  CFR  Part  704 
[OPT8-82013A;  FRL-3130-«] 

Proposed  Comprehensive  Assessment 
Information  Rule;  Extension  of 
Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Extension  of  the 
Comment  Period. 

summary:  EPA  is  extending  the 
comment  period  on  the  proposed 
Comprehensive  Assessment  Information 
Rule  (CAIR)  by  60  days.  EPA  is  taking 
this  action  to  give  all  interested  parties 
an  additional  opportunity  to  comment. 
date:  Comments  on  the  proposed  rule 
must  be  received  no  later  than  March  6. 
1987. 

ADDRESS:  Written  comments  must  bear 
the  docket  control  number  OPTS- 
82013A.  An  original  and  two  copies  of 
the  comments  should  be  sent  to:  TSCA 
Public  Information  Office  (TS-790). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
NE-G004.  401  M  St..  SW..  Washington. 
DC  20460. 

All  written  comments  on  the  proposed 
rule  will  be  available  for  pubUc 
inspection  in  Rm.  NE-G004  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 


Protection  Agency.  Rm.  E-543.  401  M  St., 
SW..  Washington,  DC  20460,  Telephone: 
(202)  554-1404. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  7, 1986  (51 
FR  35762),  EPA  proposed  a  model 
information-gathering  rule.  This  rule 
was  proposed  under  the  authority  of  the 
Toxic  Substances  Control  Act  and 
would  establish:  Uniform  reporting  and 
recordkeeping  requirements,  and  a  list 
of  questions  from  which  specific 
information  requests  would  be 
assembled  on  a  chemical-by-chemical 
basis.  The  rule  would  be  used  by  EPA 
and  other  Federal  agencies  to  support 
the  assessment  and  regulation  of 
.  chemical  substances  and  mixtures.  EPA 
proposed  specific  reporting 
requirements  for  47  chemicals  and 
would  add  other  chemicals  to  the  model 
rule  after  the  model  rule  is  promulgated. 

EPA  extensively  involved  the  public 
and  the  potentially  regulated  community 
in  the  development  of  this  proposed 
rule.  Prior  to  proposing  the  model  rule, 
EPA  held  public  meetings  on  the 
concept,  circulated  a  revised  rule  and 
form  for  review,  and  met  with  a  number 
of  frade  associations.  During  this 
preproposal  stage  EPA  was  requested  to 
allow  for  a  90-day  comment  period.  EPA 
complied  with  that  request. 

Recently,  however,  EPA  received 
comments  from  three  trade 
organizations  and  one  company 
requesting  an  extension  of  the  comment 
period.  The  commentors  wrote  that  this 
significant  new  approach  for  gathering 
information  and  the  comprehensiveness 
of  the  proposal  requires  more  time  to 
review  than  what  was  allotted.  Further, 
the  current  reporting  requirements  of  the 
inventory  Update  rule  have  been  given 
top  priority  and.  therefore,  has  left  little 
available  time  to  review  CAIR. 

In  the  interest  of  promoting  informed 
and  well  reasoned  comments,  EPA  has 
decided  to  grant  a  60-day  extension  to 
the  comment  period. 

In  addition  to  requesting  an  extension 
to  the  comment  period,  the  Chemical 
Manufacturers  Association  requested 
that  EPA  place  certain  documents  in  the 
pubUc  record.  These  documents,  the 
draft  CAIR  implementation  outlines  and 
the  chemical  substance  nomination 
sheet,  have  been  placed  in  the  public 
record. 

List  of  Subjects  in  40  CFR  Part  704 

Chemicals,  Environmental  protection, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements. 
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Dated:  December  15, 1986. 
lolin  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

|FR  Doc.  86-28494  Filed  12-18-86:  8:45  am] 
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40  CFR  Part  799 
IOPTS-420S7A;  FRL-3094-11 

2-Ethylhexanol;  Proposed  Test  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  that 
manufacturers  and  processors  of  2- 
ethylhexanol  (EH:  CAS  No.  104-76-7)  be 
required,  under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA).  to 
conduct  2-year  oral  oncogenicity 
bioassays  in  rats  and  mice. 
DATES:  Submit  written  comments  on  or 
before  February  17. 1987.  If  persons 
request  an  opportunity  to  submit  oral 
comment  by  February  2. 1987,  EPA  will 
hold  a  public  meeting  on  this  rule  in 
Washington,  DC.  For  further  information 
on  arranging  to  speak  at  the  meeting  see 
Unit  VIII  of  this  preamble. 
ADDRESS:  Submit  written  comments, 
identified  by  the  document  control 
number  (OPTS-42087A),  in  triplicate  to: 
TSCA  Public  Information  Office  (TS- 
793),  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  NE-G004,  401  M  St.,  SW., 
Washington,  DC.  20460. 

A  public  version  of  the  administrative 
record  supporting  this  action  (with  any 
confidential  business  information 
deleted)  is  available  for  inspection  at 
the  above  address  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Rm.  E-543,  401  M  St., 
SW.,  Washington.  DC  20460.  (202-554- 
1404).  <^ 

SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  oncogenicity  testing  of  EH  for 
the  reasons  described  below. 

I.  Introduction 

A.  Chemical  Recommendation 

Oncogenicity  testing  for  2- 
ethylhexanol  (EH)  was  planned  by  the 
National  Toxicology  Program  (NTP); 
however.  NTP  has  indicated  that  it  no 
longer  plans  to  conduct  the  bioassay  for 
EH.  The  Agency  also  has  an  established 
interest  in  obtaining  data  on  this 
chemical.  EPA  believes  that  the  2- 
ethylhexyl  moiety,  which  occurs  in  EH 


and  in  other  chemical  substances,  may 
be  an  active  oncogenic  agent  to  which 
people  may  be  exposed.  In  addition,  the 
Agency's  general  interest  in  alkyl 
phthalates  which  are  subject  to  testing 
under  a  negotiated  testing  agreement  (47 
FR  53775;  October  30, 1981  and  47  FR 
335;  January  5, 1982),  and  its  final  test 
rule  on  2-ethylhexanoic  acid  (EHA). 
which  proposed  to  utilize  the  NTP 
testing  of  EH  to  assess  the  oncogenic 
potential  of  EHA  (51  FR  40318: 
November  6, 1986),  support  the  need  for 
this  testing.  The  Agency  proposes  to  use 
the  testing  authority  of  section  4  of 
TSCA  to  obtain  data  needed  to  better 
assess  the  oncogenic  potential  of  EH. 
Additional  testing  of  EH  beyond  the 
oncogenicity  testing  proposed  here  may 
be  warranted.  However,  in  the  interest 
of  obtaining  the  oncogenicity  test  results 
as  soon  as  possible,  the  Agency  has 
hmited  this  proposed  test  rule  to 
oncogenicity  testing  only.  Once 
oncogenicity  testing  is  under  way  the 
Agency  can  evaluate  the  need  for 
additional  testing  and,  if  necessary, 
initiate  a  separate  rulemaking  to  require 
such  testing  of  EH. 

B.  Test  Rule  Development  Under  TSCA 

Under  section  4(a)  of  TSCA.  EPA  shall 
by  rule  require  testing  of  a  chemical 
substance  or  mixture  to  develop 
appropriate  test  data  if  the  Agency  finds 
that: 

(A)  (1)  the  manufacture,  distribution  in 
commerce,  processing,  use.  or  disposal  of  a 
chemical  substance  or  mixture,  or  that  any 
combination  qf  such  activities,  may  present 
an  unreasonable  risk  of  injury  to  health  or  the 
environment. 

(ii)  there  are  insu^icient  data  and 
experience  upon  which  the  effects  of  such 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data:  or 

(B]  (i)  a  chemical  substance  or  mixture  is  or 
will  be  produced  in  substantial  quantities, 
and  (1)  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  or  (II)  there  is  or  may 
be  significant  or  substantial  human  exposure 
to  such  substance  or  mixture. 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  the 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data. 

EPA  uses  a  weight-of-evidence 
approach  in  making  a  section 


4(a)(l)(A)(i)  finding;  both  exposure  and 
toxicity  information  are  considered  in 
determining  whether  available  data 
support  a  finding  that  the  chemical  may 
present  an  unreasonable  risk.  For  the 
finding  under  section  4(a)(l)(B)(i),  EPA 
considers  only  production,  exposure, 
and  release  information  to  determine  if 
there  is  or  may  be  substantial 
production  and  significant  or  substantial 
human  exposure  or  release  to  the 
environment.  For  the  findings  under 
secUons  4(a)|;)  (A)(ii)  and  (B)(ii).  EPA 
examines  toxicity  and  fate  studies  to 
determine  if  existing  information  is 
adequate  to  reasonably  determine  or 
predict  the  effects  of  human  exposure  to, 
or  environmental  release  of.  the 
chemical.  In  making  the  finding  under 
section  4(a)(1)  (A)(iii)  or  (B)(iiiTthat 
testing  is  necessary,  EPA  considers 
whether  ongoing  testing  will  satisfy  the 
information  needs  for  the  chemical  and 
whether  testing  which  the  Agency  might 
require  would  be  capable  of  developing 
the  necessary  information. 

EPA's  approach  to  determining  when 
these  findings  apply  is  described  in 
detail  in  its  first  and  second  proposed 
test  rules,  published  in  the  Federal 
Register  of  July  18, 1980  (45  FR  48524) 
and  June  5, 1981  (46  FF  30300).  The 
section  4(a)(1)(A)  findings  are  discussed 
at  46  FR  48524  and  46  FR  30300,  and  the 
section  4(a)(1)(B)  findings  are  discussed 
at  46  FR  30300. 

In  evaluating  the  need  for  oncogenic 
testing  of  EH,  EPA  considered  all  readily 
available  relevant  information,  including 
published  and  unpublished  data 
available  to  the  Agency.  From  its 
evaluation,  EPA  is  proposing 
oncogenicity  testing  requirements  for  EH 
under  TSCA  sections  4(a)(1)  (A)  and  (B). 

II.  Review  of  Relevant  Data 

A.  Human  Exposure  and  Environmental 
Release 

1.  Use  Profile  and  Production 

EH  is  a  colorless  liquid  with  a  musty 
odor.  It  has  molecular  weight  of  130,  a 
vapor  pressure  of  0.5  torr  at  20  'C,  boils 
at  181-183  "C  at  743  mm  Hg  and  is  0.1 
percent  soluble  in  water.  Approximately 
80  percent  of  the  production  is  used  as 
an  intermediate  for  the  production  of  the 
ester  derivatives  of  various  acids,  such 
as,  phthalic.  adipic,  and  phosphoric  acid 
which  are  used  as  plasticizers. 
Approximately  10  percent  is  used  as  an 
intermediate  to  make  ethylhexyl 
acrylate.  The  remaining  10  percent  is 
used  for  miscellaneous  purposes 
including  use  as  a  wetting  agent  in  the 
mercerization  of  cotton,  as  a  defoamer 
in  textile  printing,  as  a  solvent  for  gums 
and  resins,  as  a  solvent  extractant,  and 


45488 


Fedetal  R^gigter  /  Vol.  51.  No.  244  /  Friday.  December  19,  1986  /  Proposed  Rules 


at  a  miscellaneous  chemical 
intermediate. 

There  are  10  domestic  manufacturers 
and  8  importers  of  EH  (Ref.  1).  Domestic 
manufacturers  include  Eastman  Kodak 
Co..  Tenn-USS  Chemical  Co..  Dow 
Badische  Co..  Shell  Oil  Co..  Oxochem 
Enterprise,  Union  Carbide  Corp., 
Alcolac  Inc..  and  Cochran  Chemical  Co. 
Two  other  manufacturers  have  claimed 
their  identities  as  Confidential  Business 
Information  (CBI).  Importers  include 
BASF  Wyandotte  Corp..  Mitsubishi 
International  Corp..  Qba-Geigy  Corp., 
Henkel.  Inc..  EM  Laboratories,  Inc. 
Miljac  Inc..  Sandoz  Colors  and 
Chemicals,  and  Celex  Services,  Inc.  The 
annual  U.S.  supply  (domestic  production 
plus  imports]  of  EH  is  currendy  over  635 
million  pounds  (Ref.  2].  The  annual 
growth  rate  is  estimated  at  4.2  percent 
through  1988  (Pef.  2J. 

2.  Exposure  During  Manufacturing  and 
Processing 

The  National  Occupational  Hazard 
Survey  (NOHS)  done  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  estimated  that  45.000 
workers  in  62  occupations  are 
potentially  exposed  to  2-ethyihexanol  or 
products  containing  EH  (Ref.  3).  The 
more  recent  National  Occupational 
Exposure  Survey  (NOES),  a  survey  that 
more  closely  represents  actual 
observations,  estimates  that 
approximately  11,550  workers  may  be 
exposed  to  EH  (Ref.  4^. 

EPA  believes  that  exposure  will  result 
from  the  widespread  and  variable 
conditions  under  which  the  large  volume 
of  EH  is  manufactured,  processed,  and 
used  (e.g.,  transferring,  drumming, 
undrumming,  maintenance,  cleaning, 
sampling  reactor  loading,  unloading,  and 
possible  spray  application]  (Ref.  5).  The 
various  conditions  under  which  the  large 
volume  of  EH  is  encountered  include 
variations  in  industrial  hygiene 
practices  and  engineering  controls  at 
hundreds  of  sites.  These  variations  may 
affect  exposure  to  thousands  of  workers. 
The  physico-chemical  properties  of  EH 
do  not  force  workers  to  avoid  its 
contact.  The  major  potential  exposure  is 
expected  to  occur  dermally.  However, 
because  EH  is  moderately  volatile  (Ref. 
5]  there  may  be  some  inhalation 
exposure.  Inhalation  exposure  is  more 
likely  to  be  significant  during 
manufacturing  and  during  use  as  a 
solvent,  particularly  during  packaging 
and  in  spray  applications.  The  Agency 
has  conducted  a  detailed  exposure 
analysis  which  further  supports  its 
section  4  findings  (Ret  5). 
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3.  Exposure  Associated  With  Consumer 
Goods 

In  addition  to  its  use  as  an 
intermediate  for  commercial  purposes, 
EH  is  believed  to  be  used  in  a  variety  of 
products,  such  as  paints,  lacquers,  inks, 
and  lubricants,  which  some  consumers 
may  use  (Ref.  2].  These  uses  may  result 
in  potential  dermal  and/ or  inhalation 
exposure  to  consumers  (Pef.  5). 

4.  Environmental  and  General 
Population  Exposure. 

The  literature  suggests  that  EH  may 
be  widespread  in  the  environment.  It  is 
discharged  in  plant  effluents.  In  samples 
taken  in  1976  from  the  Delaware  River,  a 
major  source  of  drinking  water  for  many 
surrounding  cities  EH  was  detected  in 
the  concentration  range  of  3  to  5  ppb 
(Ref  7). 

EH  has  been  detected  in  ground  water 
samples  near  disposal  sites  in  the 
United  States  and  Japan  (Refs.  8,  7.  and 
8].  indicating  the  potential  for  ground 
water  and  drinking  water  contamination 
which  may  lead  to  general  population 
exposure. 

Use  of  EH  in  defoaming  agents  for 
manufacture  of  paper  products,  and  use 
as  a  lubricant  may  also  contribute  to 
environmental  and  general  population 
exposure  (Ref  1].  The  Agency  is 
uncertain  as  to  the  extent  to  which 
environmental  and  general  population 
exposure  results  from  the  hydrolysis  of 
di(2-ethylhexyl]  phthalate  (DFHP]  to  EH 
or  from  the  use  of  EH  as  an  inert 
ingredient  in  pesticide  products.  EH  is  a 
hydrolysis  product  of  the  commonly 
found  plasticizer  DEHP,  and  DEHP 
enters  the  environment  in  a  myriad  of 
ways — as  manufacturing  waste,  from 
food  packaging  materials,  and  other 
phthalate-based  plasticizers  (Ref  1). 

5.  Sammary 

The  Agency  believes  that  dermal, 
oral,  and  inhalation  exposure  to  EH  may 
be  of  significant  concern  as  a  result  of 
the  manufacturing,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  EH.       , 

B.  Health  Effects— Carcinogenic 
Potential 

From  an  initial  review  of  availaUe 
information.  EPA  has  concluded  that  EH 
may  have  oncogenic  potential  Presently 
the  Agency  is  unaware  of  any 
epidemiological  data  or  long-term 
bioassays  on  this  chemical.  However, 
chemicals  containing  the  2-ethylhexyi 
moiety  have  been  shown  to  have 
oncogenic  potential.  These  chemicals 
are  expected  to  metabolize  to  EH  which 
is  hypothesized  to  be  the  oncogenic 
agent. 


Included  among  these  chemicals  are 
DEHP,  DEHA,  TEHP,  and  EHS.  The 
chemical  structures  for  these  and  for  EH 
appear  below: 

1.  Di  (2-cthvlhexyl)  phthalm  (DEHP) 


O  *^2"5 

■  I 

C  O  CHj  CH  04  H9 

C  O  CH2  CH  C4  H9 

•  I 

O  CjHg 


2.   Sodium  2-EthvltMxyl  Sulfate  (EHS) 


C4  Hg  CH  CH2  O  SO3  N,* 
C2H5 

3.  Oi  (2-tthvllMicylt  adipate 

O  ^2^5 

•  I 

CH2  COCHj  CH  C4  H, 

(CH2)2 
I 
CH2  C  O  CHj  CHC4  Hg 

■  I 

O  C2H5 

4.  Trii  (2-«thvlhMyO  Phosphata  (TEHP) 
(C4H9CHCH2  0)3   P'O 

C2H5 

5.  2  Ethylhaxanol  (EH) 


(0€HA) 


C4  Hg  CHCH2  OH 

I 

C2H5 


Three  of  these  chemicals  (DEHP, 
DEHA,  and  TEHP]  have  been  shown  by 
NTP  bioassays  to  cause  increased 
occurrence  of  hepatocellular  tuimors, 
principally  carcinomas,  in  female  mice 
(Refs.  9  through  13].  DEHP  and  DEHA 
also  caused  hepatocellular  tumors  in 
male  mice.  In  addition,  DEHP  caused 
hepatocellular  timiors  in  both  male  and 
female  rats.  Preliminary  data  on  the 
fourth  chemical  (EHS]  suggests  that  it 
may  be  oncogenic  at  the  female  mouse 
liver  as  well 

Additional  supporting  evidence  may 
come  from  the  fact  that  EH  causes 
peroxisomal  proliferation.  There  is 
evidence  suggesting  an  association 
between  peroxisomal  induction  and 
hepatocarcinogenidty  in  rats  and  mice 
(Refs.  14  through  17].  However,  there  is 
currently  insufficient  information  to 
understand  the  nature  and  importance 
of  this  association. 

The  Agency  has  conducted  a  detailed 
oncogenicity  hasard  analysis  Miich 


further  supports  its  4(a](l](A)  findings 
(Ref  14]. 

III.  Findings 

EPA  is  basing  its  proposed 
oncogenicity  testing  requirements  for  EH 
on  the  authority  of  sections  4(a)(1)  (A) 
and(B)ofTSCA. 

1.  Under  section  4(a)(l](AKi).  EPA 
finds  that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  EH  may  present  an 
unreasonable  risk  of  injury  to  human 
health  because  of  potential  oncogenic 
effects  for  the  reasons  presented  in  Unit 
II.B.  above. 

The  finding  for  oncogenicity  is  based 
on  studies  conducted  on  other  chemical 
substances  containing  the  2-ethylhexyl 
moiety  which  suggest  that  EH  may 
possess  s6me  carcinogenic  hazard. 

Data  available  to  EPA  indicate  that 
more  than  635  million  pounds  of  EH  are 
produced  aimually  for  intermediate  uses 
and  for  merchant  sale.  An  estimated 
11,550  workers  are  exposed  to  EH  in  its 
manufacture,  processing,  distribution, 
and  use.  Potential  for  consumer  and 
general  population  exposure  also  exists 
through  use  and  disposal. 

2.  Under  section  4(a)(l](B](i],  EPA 
finds  that  EH  is  produced  in  substantial 
quantities  and  that  there  may  be 
substantial  human  exposure  from  its 
manufacture,  processing,  and  use.  As 
stated  above,  approximately  635  million 
pounds  of  EH  are  produced  annually 
(Ref  1).  In  addition,  according  to  the 
National  Occupational  Exposure  Survey 
of  1985  (NOES),  11,550  workers  are 
estimated  to  have  actual  exposure  to 
EH.  EH  is  used  as  an  intermediate  for 
the  manufacture  of  acrylates, 
phthalates,  and  the  octyl  ester  of  2,4- 
dichlorophenoxyacetic  acid.  It  is  also 
used  as  a  defoaming  agent,  a  cellophane 
lubricant,  a  solvent  in  coatings,  inks, 
and  dyes;  a  wetting  agent  in  eeramics 
and  paper  coatings;  and  a  mercerizing 
agent  in  textiles. 

3.  Under  sections  4(a)(1)  (A)(ii)  and 
(B](ii],  EPA  finds  that  there  are 
insufficient  data  and  experience  from 
which  the  potential  oncogenic  effects  of 
the  manufacture,  processing, 
distribution,  use,  and  disposal  of  EH  can 
reasonably  be  determined  or  predicted. 

4.  Under  sections  4(a)(1)  (A)(iii)  and 
(B)(iii).  EPA  fmds  that  testing  EH  for 
oncogenicity  is  necessary  to  develop 
such  data. 

IV.  Proposed  Rule 

A.  Proposed  Testing  and  Test  Standards 

EPA  is  proposing  that  oncogenicity 
testing  be  conducted  on  EH  in 
accordance  with  the  TSCA  test 
guidelines  for  oncogenicity  specified  in 


40  CFR  798.3300.  published  in  the 
Federal  Register  of  September  27, 1985 
(50  FR  39252)  and  modified  as  proposed 
in  the  Federal  Register  of  January  14. 
1986  (51  FR  1522).  This  testing  shall  be 
performed  with  the  Fisher  344  rat  and 
B6C3F1  mouse,  because  of  their 
demonsfrated  sensitivity  to  other 
ethylhexyl  compounds;  the  route  of 
exposure  shall  be  oral.  Furthermore, 
based  upon  experience  at  NTP,  the  EH 
shall  be  microencapsulated  in  the  diet 
(Ref  18).  A  subchronic  study  should  be 
conducted  to  sufficiently  determine  dose 
levels  and  characterize  subchronic 
effects  for  the  bioassay. 

B.  Test  Substance 

The  proposed  test  substance  is  2- 
ethylhexanol  (EH;  CAS  No.  104-76-7)  of 
at  least  99.0-percent  purity,  which  is  a 
commercially  available  grade. 

C.  Persons  Required  To  Test 

Section  4(b)(3)(B)  of  TSCA  specifies 
that  the  activities  for  which  the  Agency 
makes  section  4(a)  findings 
(manufacture,  processing,  distribution, 
use  and/or  disposal]  determine  who 
bears  the  responsibility  for  testing. 
Manufacturers  are  required  to  test  if  the 
findings  are  based  on  manufacturing 
("manufacture"  is  defined  in  section  3(7) 
of  TSCA  to  include  "import"). 
Processors  are  required  to  test  if  the 
findings  are  based  on  processing 
("process"  is  defined  in  section  3(10]  of 
TSCA  as  the  preparation  of  a  chemical 
substance  or  mixture,  after  its 
manufacture,  for  distribution  in 
commerce).  Both  manufacturers  and 
processors  are  required  to  test  if  the 
exposures  giving  rise  to  the  potential 
risk  occiir  during  use,  distribution,  or 
disposal. 

Because  EPA  has  found  that  existing 
data  and  experience  are  insufficient  to 
reasonably  determine  or  predict  the 
potential  oncogenic  effects  of  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  EH.  the 
Agency  is  proposing  that  persons  who 
manufacture  and/or  process,  or  who 
intend  to  manufacture  and/or  process. 
EH  at  any  time  from  the  effective  date  of 
the  final  test  rule  to  the  end  of  the 
reimbursement  period  be  subject  to  the 
testing  requirements  in  this  proposed 
rule.  The  end  of  the  reimbursement 
period  will  be  5  years  after  the  last  fmal 
report  is  submitted  or  an  amount  of  time 
after  the  submission  of  the  last  final 
report  required  under  the  test  rule  equal 
to  that  which  was  required  to  develop 
data,  if  more  than  5  years. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 


4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
test;  and  submit  data  on  their  behalf 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  in  40  CFR 
Part  790. 

Manufacturers  (including  importers) 
subject  to  this  rule  are  required  to 
submit  either  a  letter  of  intent  to 
perform  testing  or  an  exemption 
application  within  30  days  after  the 
effective  date  of  the  final  test  rule.  The 
required  procedures  for  submitting  such 
letters  and  applications  are  described  in 
40  CFR  Part  790. 

Processors  subject  to  this  rule,  unless 
they  are  also  manufacturers,  will  not  be 
required  to  submit  letters  of  intent  or 
exemption  applications,  or  to  conduct 
testing  unless  manufacturers  fail  to 
submit  notices  of  intent  to  test  or  later 
fail  to  sponsor  the  required  tests.  The 
Agency  expects  that  the  manufacturers   ' 
will  pass  an  appropriate  portion  of  the 
costs  of  testing  on  to  processors  through 
the  pricing  of  their  products  or 
reimbursement  mechanisms.  If  ■  -^ 

manufacturers  perform  all  the  required        C 
tests,  processors  will  be  granted 
exemptions  automatically.  If 
manufacturers  fail  to  submit  notices  of 
intent  to  test  or  fail  to  sponsor  all  the 
required  tests,  the  Agency  will  publish  a 
separate  notice  in  the  Federal  Register 
to  notify  processors  to  respond;  this 
procedure  is  described  in  40  CFR  Part 
790. 

EPA  is  not  proposing  to  require  the 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  the 
proposed  testing  for  EH.  As  noted  in 
Unit  IV.  B.  above,  EPA  is  interested  in 
evaluating  the  effects  attributable  to  EH 
itself  and  has  specified  a  nearly  pure 
substance  for  testing. 

Manufacturers  and  processors  who 
are  subject  to  this  test  rule  must  comply 
with  the  test  rule  development  and 
exemption  procedures  in  40  CFR  Part 
790  for  single-phase  rulemaking. 

D.  Reporting  Requirements 

EPA  is  proposing  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  its  TSCA  Gocd 
Laboratory  Practice  (GLP)  standards 
which  appear  in  40  CFR  Part  792. 

In  accordance  with  40  CFR  Part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  are  required  to 
submit  individual  study  plans  no  later 
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than  45  days  before  the  start  of  each 
study. 

EPA  is  fequk ed  by  TSCA  section 
4n')(l)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  The  Agency 
is  proposing  that  the  oncogenicity 
testing  shall  be  completed  and  the  Hnai 
report  submitted  to  EPA  within  53 
months  of  the  effective  date  of  this  test 
rule.  Progress  reports  for  the  proposed 
test  are  required  at  6-month  intervals 
starting  6  months  from  the  effective  date 
of  the  Hnal  test  rule. 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule,  the 
Agency  will  publish  a  notice  of  receipt 
in  the  Fedaral  Regislsr  as  required  by 
section  4(d). 

Persons  who  export  a  chemical 
substance  or  mixture  which  is  subject  to 
a  section  4  test  rule  are  subject  to  the 
export  reporting  requirements  of  section 
12(b)  of  TSCA.  Final  regulations 
interpf^ing  the  requirements  of  section 
12(b)  appear  in  40  CFR  Part  707.  In  brief: 
as  of  the  effective  date  of  this  test  rule, 
an  exporter  of  EH  must  report  to  EPA 
the  first  annual  export  or  intended 
export  of  EH  to  any  one  country.  EPA 
will  notify  the  foreign  country  about  the 
test  rule  for  the  chemical. 

E.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  SecUon  15(1)  of  TSCA  makes  it 
unlawful  for  any  person  to  Tall  or  refuse 
to  comply  with  any  rule  or  order  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to:  (1)  Establish  or  maintain 
records.  (2)  submit  reports,  notices,  or 
other  information,  or  (3)  permit  access  to 
or  copying  of  records  required  by  the 
Act  or  any  regulation  or  rule  issued 
under  TSCA. 

Additionally.  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 
applies  to  any  "establishment,  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactuied,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce  *  *  *."  The  Agency 
considers  a  testing  facility  to  be  a  place 
where  the  chemical  is  held  or  stored 
and  therefore,  subject  to  inspecticm. 
Laboratory  inspections  and  data  audits 
will  be  conducted  periodically  in 
accordance  with  the  authority  and 
procedures  outlined  in  TSCA  section  11 
by  duly  designated  EPA  representatives 
to  determine  compliance  with  any  final 


rule  for  EH.  These  inspections  may  be 
conducted  for  purposes  which  include 
venficatjon  that  testmg  hat  begun,  that 
schedules  are  being  met,  and  that 
reports  accurately  reflect  the  underlying 
raw  data  and  interpretations  and 
evaluations  to  determine  compliance 
with  TSCA  GLP  standards  and  the  test 
standards  established  in  the  rule. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  from  section  4(b)(1) 
of  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B) 
of  TSCA  to  include  those  requirements 
necessary  fo  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  such  other  requirements 
as  are  necessary  to  provide  such 
assurance.  The  Agency  maintains  that 
laboratory  inspections  are  necessary  to 
provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  Kability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provision 
of  section  16  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to  a 
civil  penalty  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  This  provision  would  be 
applicable  primarily  to  mannfactmvrs 
that  fail  fo  submit  a  letter  of  intent  or  an 
exemption  request  and  that  continue 
manufacturing  after  the  deadlines  for 
such  submissions.  This  provision  would 
also  apply  to  processors  that  fail  to 
submit  a  letter  of  intent  or  an  exemption 
application  and  continue  processing 
after  the  Agency  has  notified  them  of 
their  obligation  to  submit  such 
documents  (see  40  CFR  790.48(b)). 
Intentional  violations  could  lead  to  the 
impositiofi  of  criminal  penalties  of  up  to 
$25,000  for  each  day  of  violation  arid 
imprisonment  for  up  to  1  year.  In 
determining  the  amount  of  penalty,  EPA 
will  take  into  account  the  serionsnesrf'of 
the  violation  and  the  degree  of 
culpabihty  of  the  violator  as  well  as  all 
the  other  factors  listed  in  section  16. 
Other  remedies  are  available  to  EPA 
under  section  17  of  TSCA,  such  as 
seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may,  at  its 
discretion,  proceed  against  individuals 
as  well  as  contpanies  themselves.  In 
particular,  this  indodes  individiMls  who 


report  false  information  or  who  caiise  it 
to  be  reported.  In  addition,  the 
submission  of  false,  ^ctitious,  or 
fraudulent  statements  is  a  violation 
under  18  U.S.C.  1001. 

V.  lasues  for  Conmant 

1.  Should  EPA  require  that  two 
species  be  tested  in  the  oncogenicity 
study  in  conformance  with  the  Agency's 
normal  test  guidelines  or  are  adequate 
data  now  available  to  indicate  that  the 
mouse  is  the  most  sensitive  species  and 
that  testing  should  be  limited  to  that 
species?  In  addition,  are  the  Fisher  344 
rat  and  B63CF1  mouse  the  most 
appropriate  strains  in  which  to  perform 
the  bioassay? 

2.  The  Agency  solicits  comments  on 
alternative  dosing  sfrategies. 

3.  Tlie  Agency  solicits  comments  on 
its  using  7.3  percent  as  the  real  cost  of 
borrowed  capital  in  the  economic 
analysis  for  this  testing  (see  unit  VI). 

VL  Economic  Analysis  of  Proposed  Ride 

To  assess  the  potential  economic 
impact  of  this  rule,  EPA  has  prepared  an 
economic  analysis  (Ref.  2)  that 
evaluates  the  potential  for  significant 
economic  impacts  on  the  industry  as  a 
result  of  the  required  testing.  The 
economic  analysis  estimates  the  costs  oi 
conducting  the  required  testing  and 
ev{duates  the  potential  for  significant 
adverse  economic  impact  as  a  result  of 
these  test  costs  by  examining  four 
market  characteristics  of  EH:  price 
sensitivity  of  demand,  industry  cost 
characteristics,  industry  structure,  and 
market  expectations.  If  there  is  no 
indication  of  adverse  effect,  no  further 
economic  analysis  will  be  performed; 
however,  if  the  first  level  of  analysis 
indicates  a  potential  for  significant 
economic  impact,  a  more  comprehensive 
and  detailed  analysis  is  conducted 
which  more  precisely  predicts  the 
magnitude  and  distribution  of  the 
expected  impact. 

Total  testing  costs  for  the  final  rule 
are  estimated  to  range  from  $783,000  to 
$1,073,000.  In  order  to  predict  the 
financial  decision-making  practices  of 
manufacturing  firms,  these  costs  have 
been  annualized.  Annualized  costs  are 
compared  with  annual  revenue  as  an 
indication  of  potential  impact.  The 
annualized  costs  represent  equivalent 
constant  costs  which  would  have  to  be 
recouped  each  year  of  the  payback 
period  in  order  to  finance  the  testing 
expenditure  in  the  first  year. 

The  annualized  costs  range  from 
$88,000  to  $120,000.  bi  calculating  these 
annualized  costs,  EPA  has  utilized  a  7.3 
percent  real  (i.e..  net  of  inflation)  coat  of 
capital  and  a  IS-year  cost  recovery 
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period.  In  previous  section  4  testing 
rules,  the  direct  testing  costs  of  subject 
chemicals  were  annualized  using  a  25 
percent  real  cost  of  capital,  in 
accordance  with  comments  submitted 
by  E.I.  DuPont  de  Nemours  in  response 
to  the  first  proposed  test  rule  (45  FR 
48524).  Subsequent  comments  from  the 
chemical  industry  have  led  to  a 
reexamination  of  the  cost  of  capital  to 
the  chemical  industry. 

An  analysis  of  publicly-available 
financial  data  on  the  chemical  industry 
has  led  EPA  to  the  tentative 
determination  that  7.3  percent 
represents  a  more  appropriate  measure 
of  the  real,  after-tax  cost  of  capital  for 
this  industry.  EPA  intends  to  utilize  this 
figure  in  future  test  rule  economic 
analyses  where  more  specific  data  are 
not  available. 

Based  on  the  1984  production  volume 
for  EH  of  635  million  poimds.  the  unit 
test  costs  will  be  about  0.02  cent  per 
pound.  In  relation  to  the  selling  price  of 
32  cents  per  pound  of  EH,  these  costs 
are  equivalent  to  0.06  percent  of  price. 

Based  on  these  costs,  the  economic 
analysis  indicates  that  the  potential  for 
significant  adverse  economic  impact  as 
a  result  of  this  test  rule  is  extremely  low. 

Refer  to  the  economic  analysis  for  a 
complete  discussion  of  test  cost 
estimation  and  the  potential  for 
economic  impact  resulting  from  these 
costs. 

Vn.  Availability  of  Test  Facilities  and 
Persoimel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules.  Copies  of  the  study, 
"Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing,"  can  be  obtained 
through  the  NTIS  (PB  82-140773).  On  the 
basis  of  this  study,  the  Agency  believes 
that  there  will  be  available  test  facilities 
and  personnel  to  perform  the  testing  in 
this  proposed  rule.      |  1 

Vm.  Public  Meetings 

If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
directly  responsible  for  developing  the 
rule  and  supporting  analyses,  EPA  will 
hold  a  public  meeting  subsequent  to  the 
close  of  the  pubhc  comment  period  in 
Washington.  DC.  Persons  who  wish  to 
attend  or  to  present  comments  St  the 
meeting  should  call  the  TSCA 
Assistance  Office  (TAO):  (202-  554- 


1404)  by  February  2. 1967.  A  meeting 
will  not  be  held  if  members  of  the  public 
do  not  indicate  that  they  wish  to  make 
oral  presentations.  While  the  meeting 
will  be  open  to  the  public,  active 
participation  will  be  limited  to  those 
persoiu  who  arranged  to  present 
comments  and  to  designated  EPA 
participants.  Attendees  should  call  the 
TAO  before  making  travel  plans  to 
verify  whether  a  meeting  will  be  held. 

Should  a  meeting  be  held,  the  Agency 
will  transcribe  the  meeting  and  include 
the  written  franscript  in  the  public 
record.  Participants  are  invited,  but  not 
required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 
become  part  of  EPA's  record  for  this 
rulemaking. 

IX.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  number  OPTS- 
42087A).  This  record  contains  the  basic 
information  considered  by  the  Agency  in 
developing  this  proposal  and 
appropriate  FeckBral  Register  notices. 

This  record  includes  the  following 
information: 

Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  proposed  rule  consisting  of: 

(a)  Notice  of  final  rule  on  EPA's  TSCA 
Good  Laboratory  Practice  Standards  (48 
FR  53922:  November  29. 1983). 

(b)  Notice  of  interim  final  rule  on 
procedures  governing  Testing  Consent 
Agreements  and  Test  Rules  and 
Exemption  Procedures  (51  FR  23706; 
June  30. 1986). 

(c)  Notice  of  final  rule  on  data 
reimbursement  policy  and  procedures 
(48  FR  31786;  July  11, 1983). 

(d)  Toxic  Substances  Confrol  Act  Test 
Guidelines;  Final  Rules  (SO  FR  39252; 
September  27. 1985). 

(e)  Revisions  to  the  Toxic  Substances 
Control  Act  Test  Guidelines;  Proposed 
Rule  (51  FR  1522;  January  14. 1986). 

(2)  Communications  before  proposal; 
contact  reports  of  telephone 
conversations.  » 
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X.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major",  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  EPA  has  determined  that  this 
test  rule  is  not  major  because  it  does  not 
meet  any  of  the  criteria  set  forth  in 
section  1(b)  of  the  Order,  i.e.,  it  will  not 
have  an  annual  effect  on  the  economy  of 
at  least  $100  million,  will  not  cause  a 
major  increase  in  prices  and  will  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises. 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
written  comments  from  OMB  to  EPA. 
and  any  EPA  response  to  those 
comments,  are  included  in  the 
rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L  96-354, 
September  19, 1980),  EPA  is  certifying 
that  this  test  rule,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 


because:  (1)  They  are  not  expected  to 
perform  testing  themselves,  or  to 
participate  in  die  organization  of  the 
testing  effort:  (2)  diey  will  experience 
only  very  minor  costs  in  securing 
exemption  from  testing  requirements; 
and  (3)  they  are  unlikely  to  be  affected 
by  reimbursement  requirements. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980.  44 
U.S.C  3501  et  seq.,  and  has  assigned 
OMB  control  number  2070-0033.  Submit 
comments  on  these  requirements  to  the 
Office  of  Information  and  Regulatory 
Affairs:  OMB;  726  Jackson  Place.  NW., 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements. 

List  of  Subjects  in  40  CFR  Part  799 

Testing,  Environmental  protection. 
Hazardous  substances,  Chemicals, 
Recordkeeping  and  reporting 
j  requirements. 

Dated:  December  9, 1986. 
lohn  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

I     Therefore,  it  is  proposed  diat  40  CFR 
Part  799  be  amended  as  follows: 

PART  799-4 AMENDED) 

1.  The  authority  citation  for  Part  799 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2803,  2611,  2625. 

2.  By  adding  S  799.1645  to  read  as 
follows: 

,1799.1645    2-EthyttwxanoL 

(a)  Identification  of  test  substance.  (1) 
2-Ethylhexanol  (CAS  No.  104-76-7)  shall 
be  tested  in  accordance  with  this 
section. 


(2)  2-Ethylhexanol  of  at  least  99.0- 
percent  purity  shall  be  used  as  the  test 
substance. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
All  persons  who  manufacture  or 
process,  or  intend  to  manufacture  or 
process  2-ethylhexanol,  other  than  as  an 
impurity,  from  the  effective  date  of  this 
rule  (44  days  after  die  publication  date 
of  the  final  rule  in  the  Federal  Register 
to  the  end  of  the  reimbursement  period 
shall  submit  letters  of  intent  to  conduct 
^testing,  submit  study  plans,  conduct 
!  tests,  and  submit  data  as  specified  in 
'  this  section.  Subpart  A  of  diis  part,  and 
Parts  790  and  792  of  this  chapter  or 
exemption  applications  in  accordance 
with  Part  792  of  diis  chapter  for  single- 
phase  rulemaking. 

(c)  Health  effects— [1]  Oncogenic 
effects—  (i)  Required  testing. 
Oncogenicity  tests  shall  be  conducted  in 
Fisher  344  rats  and  B6C3F1  mice  by  the 
oral  route  with  2-elhylhexanol.  in 
accordance  with  §  798.3300  of  this 
chapter. 

[ii]  Modification.  2-Ediylhexanol  shall 
be  microencapsulated  before  being 
added  to  the  diet. 

(iii)  Reporting  requirements.  (A)  The 
study  plan  for  the  oncogenicity  test  shall 
be  submitted  at  least  45  days  before  the 
initiation  of  testing. 

(B)  The  oncogenicity  testing  shall  be 
completed  and  final  results  submitted  to 
the  Agency  within  53  months  of  the 
effective  date  of  die  final  rule. 

(C)  Progress  reports  shall  be 
submitted  at  6-month  intervals 
beginning  6  mondis  after  die  effective 
date  of  the  final  rule. 

(2)  [Reserved] 

(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (c)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2070-0033.) 

[FR  Doc.  86-28242  Filed  12-18-86;  8:45  am) 
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Notices 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  documents  ott>er  than  rules  or 
proposed  njtes  that  are  appicable  (o  ttw 
putilic.  f4otices  of  hearings  and 
investigations,  conwnittee  meetings,  agency 
decisions  and  rxjiings,  delegations  of 
authority,   fifing  of  petitions   and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  tfvs  section. 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards     i 
Administration 

Certification  of  Central  Filing  System, 
NstKsska 

The  Statewide  central  filing  system  of 
Nebraska  is  hereby  certified,  pursuant 
to  section  1324  of  the  Food  Security  Act 
of  1985,  on  the  basis  of  information 
submitted  by  Allen  J.  Beermann. 
Secretary  of  State,  for  farm  products 
produced  in  that  State  as  follows: 

Core 

Wheat 

Sorghum  Grain 

Soytieani 

Oatt 

Barley 

Rye 

Dry  Beans 

Popootn 

Flaxseed 

Potaloe* 

Sugar  Beets 

Sunflower  Seeds 

Triticala 

Vetch 

Seed  Crops 

Silage 

Hay 

Cattle  &  Calves 

Hogs 

Sheep  A  Lambs 

Horset 

Chickens 

Turiteys 

Fish 


HoB0y 

Viillc 

Wool 


Apple* 
Artidioke* 
Asparagus 
Cantaloupe 
Carrots 
CuaimbefS 
Crapes 

Honey  Dew  Melon 
Mmkmelon 
Onioiia 
IHimpkins 
Raspberries 
Sqaash 
Strawberries 
Sweel  Com 
Tomatoes 
Trees 
WalnuU 
{    Walermelon 


This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

AuAority:  Sec.  1324(c)(2),  Pub.  L  99-198,  SB 
Stat.  1535,  7  U.S.C.  1631(c)(2):  7  CFR 
2.17(e)(3),  2.56(a)(3),  51  FR  22795. 

Dated:  December  16. 1986. 


B.H.  (BiU)  I 

Administrator,  Packers  and  Stockyards 

A  dministration. 

[FR  Doc.  86-28468  Filed  12-8-66;  8:45  am] 
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Certification  of  Central  Fffing  System 
of  North  Dakota 

The  Statewide  central  filing  system  of 
North  Dakota  is  hereby  certified, 
pursuant  to  section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  Ben  Meier, 
Secretary  of  State,  for  all  farm  products 
produced  in  that  State. 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec  1324(cK2).  Pub.  L  99-198, 99 
Stat.  1535,  7  U5.C.  1631(c)(2);  7  CFR 
2.17(eK3),  2.56(a)(3),  51  FR  22795. 

Dated:  December  16, 1966. 
B.H.  (Bill)  lones. 

Administrator,  Packers  and  Stockyards 
Administration. 

[FR  Doc  88-28536  Filed  12-18-86;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  l>y  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Survey  of  Income  and  Program 
Participation  1985  Panel  Wave  8;  1986 
Panel  Wave  5 
Form  Number  Agency — SIPP-5800; 
SIPP-6500;  SIPP-58/6503;  SIPP-58/ 
6505(L)  OMB— 0607-0425 
Type  of  Request:  Revision  of  a  currently 

approved  collection 
Burden:  23,520  respondents;  23.520 

reporting  hours 
Needs  and  Uses:  To  provide  the 
executive  and  legislative  branches 
with  improved  statistics  on  income 
distribution  and  data  not  previously 
available  ineligibility  for  and 
participation  in  government  programs. 
Changes  in  States  and  participation 
will  be  measured  over  time.  The  data 
will  support  policy  and  program 
planning. 
Affected  Public:  Individuals  or 

households 
Frequency:  One  time  only 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer:  TimoQiy  Sprehe. 
395-4814 
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Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-4217. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230. 

Written  comments  and  reconunendationt 
for  the  proposed  information  collection 
should  be  sent  to  Timothy  Sprehe,  OMB  Desk 
Officer,  Room  3235.  New  Executive  Office 
Building,  Washingtoo.  DC  20603. 

Dated:  December  12, 1986. 
EdMdials. 

Departmental  Clearance  Officer,  Information 
Management  Division,  Office  of  Information 
Resources  Management 
[FR  Doc.  86-28527  Filed  12-18-86;  8:45  am] 

BtUJHO  CODE  a61»-07-M 


Agency  Forms  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  National  Oceanic  and 

Atmospheric  Administration 
Title:  Marine  Fisheries  Initiative 
Form  Number:  Agency — N/A;  OMB — 

0648-0175 
Type  of  Request:  Extension  of  the  »        ] 

expiration  date  of  a  currently 

approved  collection 
Burden:  100  respondents;  700  reporting 

hours 
Needs  and  Uses:  Public^Law  99-180 

authorizes  a  program  for  research  and 

development  projects  to  enhance  the 

Fishery  Resources  in  the  Gulf  Region. 

Information  will  be  used  to  evaluate 

proposals  and  determine  ftuiding 

priorities. 
Affected  Public:  Individuals:  state  or 

local  governments;  businesses  or 

other  for-profit  institutions;  non-profit 

institutions;  small  businesses  or 

organizations 
Frequency:  C^arterly  and  annually 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desjc  Officer  Sheri  Fox,  395-^785 
Agency:  National  Oceanic  and 

Atmospheric  Administration 
Tide:  Sea  Grant  I'roject  Summary 
Form  Number  Agency — ^NOAA-902; 

OMB— 0648-0019 
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Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  40  respondents;  240  reporting 

hours 
Needs  and  Uses:  The  Office  of  Sea 
Grant  and  Extramural  Programs 
awards  both  single  and  multi-project 
grants.  Project  information  provided  is 
used  to  evaluate  and  control  Sea 
Grant  Projects.  The  summaries  show 
objectives,  benefits,  and  funding 
summaries. 
Affected  Public:  Non-profit  institutions 
Frequency:  Annually 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  Sheri  Fox.  395-3785 
Agency:  National  Oceanic  and 
Atmospheric  Administration 
Title:  Logbook  Family  of  Forms- 
Amendment  13 
Form  Number  Agency— N/ A;  OMB — 

0648-0OJ6 
Type  of  Request:  Revision  of  a  currently 

approved  collection 
Burden:  4.821  respondents:  8,809 

reporting  hours 
Needs  and  Uses:  Alaskan  groundfish 
catcher/processor  and  mothership/ 
processor  vessels  will  be  required  to 
submit  weekly  reports  of  catches  to 
the  National  Marine  Fisheries  Service. 
The  information  will  be  used  to 
monitor  the  fishery  and  to  make  in- 
season  fishery  management  decisions 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 
Frequency:  Weekly 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Sheri  Fox,  395-3785 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Sheri  Fox.  OMB  Desk  Officer,  Room 
3235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  December  12. 1988. 
Ed  Michals, 

Departmental  Clearance  Officer.  Information 
Management  Division,  Office  of  Information 
Resources  Management 
(FR  Doc.  86-28528  Filed  12-18-86;  445  am] 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 

Administration 
Title:  Commodity  Classification  and 

Information  Requests 
Form  Number  Agency  EAR-370.11, 

372.6  and  399.1;  OMB  N/A 
Type  of  Request:  New  collection 
Burden:  3.600  respondents;  1,800 

reporting  hours 
Need  and  Uses:  Exporters  having 
questions  about  the  applicablity  of  the 
Export  Administration  Regulations  to 
a  proposed  transaction  must  provide 
technical  information  to  the 
Department.  The  information  will  be 
used  to  aid  exporters  in  determining 
the  need  to  apply  for  an  export 
license. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 
Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Sheri  Fox.  395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-4217. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Sheri  Fox,  OMB  Desk  Officer,  Room 
3235,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  December  12. 1988. 
Edward  Michals. 

Departmental  Clearance  Officer,  Informatioa 
Management  Division.  Off  ice  of  Information 
Resources  Management 
(FR  Doc.  86-28529  Filed  12-18-86;  8:45  am] 

WLUNQ  COOC  3810-CW.4i 


Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Patent  and  Trademark  Office 
Title:  Patent  Maintenance  Fees 
Form  Number  Agency — PTO-1536; 

OMB— 0651-0016 


Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  6,250  respondents;  500  reporting 
hours 

Needs  and  Uses:  The  requirement  to 
pay  maintenance  fees  in  order  to 
maintain  a  patent  in  force  was  written 
into  law  by  Public  Laws  96-517  and  97- 
247.  Certain  information  is  required  in 
order  to  insure  proper  crediting  of  such 
payments. 

Affected  Public:  Individuals;  businesses 
or  other  for-profit  institutions;  federal 
agencies  or  employees;  non-profit 
institutions;  small  businesses  or 
organizations 
Frequency:  Once  every  four  years 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  Sheri  Fox  395-3785 
Agency;  Patent  and  Trademark  Office 
Title:  Miscellaneous  Patent  Provisions 
Form  Number  Agency— N/A;  OMB— 

0651-0018 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  12,000  respondents;  2,331 
i       reporting  hours 

Needs  and  Uses:  The  Patent  and 
Trademark  rules  were  amended  in  1985 
as  a  result  of  the  passage  of  Public  law 
98-622.  Information  is  required  for 
publication  of  a  Statutory  Invention 
Registration.  Other  information  is 
required  relating  to  inventors  of  the 
subject  matter,  patent  claims,  etc. 
Affected  Public:  Individuals;  businesses 
or  other  for-profit  institutions;  small 
businesses  or  organizations 
Frequency:  On  occasion 
Respondent's  obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  Sheri  Fox  395-3785 
Agency:  Patent  and  Trademark  Office 
Title:  Patent  Processing 
Form  Number  Agency — Multiple; 

OMB— 0651-0011 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  128,000  respondents;  1,099.189 

reporting  hours 
Needs  and  Uses:  The  information 
collected  is  used  by  the  Patent  and 
Trademark  Office  to  process  patent 
applications  and  assess  the  propriety 
of  granting  United  States  patents. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 
Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  Sheri  Fox  395-3785 


Agency:  Patent  and  Trademark  Office 
Title:  Trademark  Processing 
Form  Number  Agency— Multiple; 

OMB— 0651-0009 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  70.800  respondents;  35,115 

reporting  hours 
Needs  and  Uses;  The  information 
collected  is  used  to  administer  the 
trademark  law  pursuant  to  Title  15  of 
the  U.S.  Code.  It  is  used  in  the 
processing  of  trademark  applications 
and  in  assessing  the  merits  of 
registering  trademarks. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 
Frequency:  On  occasion 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Sheri  Fox  395-3785 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-4217, 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  prcfposed 
information  collection  should  be  sent  to 
Sheri  Fox.  OMB  Desk  Officer,  Room 
3235,  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  December  12. 1986. 
Ed  Michals, 

Departmental  Clearance  Officers, 
Information  Management  Division,  Office  of 
Information  Resources  Management 
(FR  Doc.  88-28530  Filed  12-18-86;  8:45  am] 

BILUNO  CODE  3510-CW-H 


International  Trade  Administration 

(A-S8e-019]  I  : 

Cyanuric  Acid  and  Its  Chlorinated 
Derivatives  From  Japan;  Final  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration,  Import  Administration 
Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  September  15, 1986,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  orders 
on  cyanuric  acid  and  its  chlorinated 
derivatives  from  japan.  The  review 
covers  two  manufacturers  of  this 
merchandise  exported  to  the  United 
States  and  the  period  November  18, 1983 
through  March  31, 1984. 
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We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  final  results  from 
those  presented  in  our  preliminary 
results  of  review. 
EFFECTIVE  DATE:  December  19, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Kelleher  or  Linnea  Bucher, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
■  of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923/5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  15, 1986,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (51  FR  32676)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  orders  on  cyanuric 
acid  and  its  chlorinated  derivatives  fitim 
Japan  (49  FR  18148,  April  27, 1984).  We 
began  this  review  under  our  old 
regulations.  After  the  promulgation  of 
our  new  regulations,  the  respondents, 
Nissan  Chemical  Industries,  Ltd. 
("Nissan")  and  Shikoku  Chemicals 
Corporation  ("Shikoku"),  requested  in 
accordance  with  S  353.53a(a)  of  the 
Commerce  Regulations  that  we  complete 
the  administrative  review.  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  cyanuric  acid  (also  known 
as  isocyanuric  acid)  and  its  chlorinated 
derivatives  (dichloro  isocyanurates,  i.e., 
sodium  dichloro  isocyanurate, 
potassium  dichloro  isocyanurate.  and 
sodium  dichloro  isocyanurate  dihydrate, 
and  trichloro  isocyanuric  acid),  used  in 
the  swimming  pool  trade. 

We  have  categorized  this 
merchandise  as  cyanuric  acid,  dichloro 
isocyanurates,  and  trichloro  isocyanuric 
acid,  which  we  determine  are  separate 
classes  or  kinds  of  merchandise.  These 
products  are  sold  in  three  basic 
consistencies:  powder,  granular,  and 
tablet.  The  merchandise  is  currently 
classifiable  under  item  number  425.1050 
of  the  Tariff  Schedules  of  the  United 
States  Annotated. 

■  The  review  covers  two  manufacturers 
of  Japanese  cyanuric  acid  and  its 
chlorinated  derivatives  exported  to  the 
United  States  and  the  the  period 
November  18, 1983  through  March  31, 
1984. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 


received  comments  from  the  petitioner 
and  both  respondents.  We  received  a 
comment  from  one  respondent 
concerning  a  programming  error.  We 
have  corrected  that  error. 

Petitioner's  Conunents        ,       . 

Comment  1:  Monsanto  contends  that 
the  Department  failed  to  verify  fully 
Nissan's  production  costs  so  the  best 
information  otherwise  available  should 
be  used  for  the  final  results.  Monsanto 
claims  verification  was  hasty  and 
incomplete  in  the  areas  of  offsetting 
credits  to  raw  materials  costs  for  the 
production  of  certain  intermediate 
materials,  labor  and  factory  overhead 
transferred  within  company  divisions, 
research  and  development  costs,  and 
intracompany  freight  expenses.  Because 
reported  costs  of  production  figures 
were  not  formally  submitted  until  after 
verification  (April  29. 1985)  Monsanto 
was  denied  an  opportunity  to  comment. 
The  Department's  refusal  to  reverify  is 
to  deny  them  their  statutory  rights. 

Department's  Position:  Close 
examination  of  the  verification  report 
and  proprietary  docimients  obtained  at 
verification  indicate  that  Nissan  was 
fully  verified.  Though  cost  of  production 
information  for  three  intermediate 
materials  was  not  formally  submitted 
until  after  verification  (April  29. 1985). 
this  information  merely  clarified  data 
afready  verified.  We  are  satisfied  that 
Nissan's  production  costs  were 
thoroughly  verified. 

Comment  2:  Monsanto  fully  expected 
the  Department  to  reverify  Nissan's  cost 
of  production  response  after  its  visit  to 
Monsanto'4  Luling,  Louisiana  plant. 

Department's  Position:  The 
Department's  visit  should  not  be 
interpreted  by  the  petitioner  as  an 
indication  that  we  were  reconsidering 
our  decision  not  to  reverify.  Domestic 
firm  plant  tours  are  performed  for  the 
Department's  own  benefits  to  obtain 
information  pertaining  to  the  products 
under  review. 

Comment  3:  Nissan's  methodology  for 
valuing  a  by-product  of  the  production 
process  is  erroneous.  Monsanto  refers  to 
Titanium  Sponge  from  Japan  (49  FR 
38687.  38689,  October  1. 1984)  for  the 
distinction  between  a  by-product  and  an 
intermediate  product  and  contents  that 
if  the  Department  allows  the  production 
of  ammonia  as  an  offset  to  raw 
materials  cost,  we  should  deduct  from 
the  credit  amount  the  expense  of  ^ 

purifying  the  waste  materials. 

Department's  Position:  lofTitanium 
Sponge,  titanium  tetrachloride  was 
considered  an  intermediate  product 
because  titanium  sponge  cannot  be 
produced  without  first  manufacturing 
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thanium  tetrachloride.  However,  in  this 
case,  the  merchandise  under  review  can 
be  produced  without  firet  producing  the 
input  in  question.  Therefore,  we  have 
treated  that  input  as  a  by-product.  The 
value  derived  from  the  by-product  is  an 
allowable  credit  to  the  process  which 
produces  the  wet  cyanuric  acid,  which  is 
an  intermediate  product  in  production  of 
the  merchandise  under  review.  Nissan's 
costs  in  using  the  by-product  were 
included  in  its  reported  cost  of  wet 
cyanuric  acid  production  and  were 
verified  by  the  Department. 

Comment  4:  The  Department  should 
not  have  accepted  Nissan's  standard 
cost  methodology  because  the  alleged 
by-product  is  more  reasonably  valued  as 
a  co-producL 

Department's  Position:  We  are 
satisfied  with  the  respondent's 
methodology  for  reporting  production 
costs  for  wet  cyanuric  acid,  an 
intermediate  material,  and  ammonia,  a 
by-product  in  the  production  of  the 
merchandise  under  revfew.  The 
accounting  methodology  utilized  by 
Nissan  in  preparing  its  finanda)  reports 
is  consistent  with  the  generally  accepted 
accounting  principles  in  both  Japan  and 
the  United  States. 

Comment  5:  For  Nissan's  cost  of 
production  estimates  the  Department 
should  allocate  general  and 
administrative  expenses  on  the  basis  of 
cost  of  manufacture  rather  than  sales 
value  for  each  product  under  review. 

Department's  Position:  We  agree  with 
Monsanto  and  have  recalculated  general 
and  administrative  expenses  for  both 
dichloro  isocyanurates  and  trichloro 
isocyanuric  acid,  on  the  basis  of  cost  of 
manufacture. 

Comment  &  Interest  income  not 
directly  related  to  Nissan's  production 
of  cyanuric  acid  should  not  be  used  as 
an  offset  to  interest  expense  for 
purposes  of  calculating  selling,  general 
and  administrative  expenses. 

Department's  Position:  We  have 
reconsidered  these  expenses.  Nissan 
used  interest  income  as  an  offset  to 
interest  expense  without  demonstrating 
how  such  income  is  directly  related  to 
production  and  sales  of  the  products 
under  review.  Nothing  on  the  record 
from  either  Nissan  or  the  petitioner 
indicates  that  the  claimed  interest 
income  is  directly  related  to  these  sales. 
Therefore,  we  have  recalculated  the 
selling,  general  and  administrative 
expenses  for  each  product  under  review, 
disallowing  the  offset  for  the  full  amount 
of  interest  earned  claimed  by  Nissan. 

Comment  7:  The  Department  should 
release  under  administrative  protective 
order  all  verification  exhibiu  that  do  not 
merely  "support "  the  questionnaire 


response,  but  that  materially  supplement 
the  record. 

Department's  Position:  The  numerous 
cost  of  manufacture  reports  to  which  the 
petitioner  seeks  access  are  Nissan's 
internal  documents.  These  merely 
clarify  the  verified  cost  of  manufacture 
data%  It  is  Department  policy  not  to 
release  these  documents  under 
administrative  protective  order. 

Comment  &  Sinkoku's  inland  frei^t 
costs  were  in^>roperly  allocated  because 
it  used  a  general  allocation  method 
when  freight  costs  vary  by  form  of  the 
products. 

Department's  Position:  We  are 
satisfied  that  verification  of  freight  costs 
was  representative  of  the  actual  coats 
incurred.  Shikoku  has  consistently 
acknowledged  that  the  costs  of 
transporting  granular,  powdered,  and 
taUetized  cyanuric  acid  and  its 
derivatives  are  identical,  because  they 
are  determined  solely  on  the  basis  of 
product  weight  and  distance  to  be 
shipped.  Reverification  in  July  1986 
confirmed  the  reported  freight  costs. 

Comment  9:  Freight  costs  incurred  by 
Shikoku  are  of  two  types;  shipment  from 
the  plant  to  a  warehouse  and  shipment 
from  the  warehouse  to  the  customer. 
Monsanto  contends  that  shipment  from 
the  plant  to  a  warehouse,  prior  to 
identification  of  a  particular  sale,  is  an 
overhead  cost  and  not  directly  related  to 
sales  under  consideration.  It  is  not  an 
allowable  deduction. 

Department's  Position:  A  purchase 
order  is  received  by  Shikoku  which  then 
issues  shipping  instructions  to  the  plant. 
The  plant  ships  the  merchandise  directly 
to  the  customers,  or  on  rare  occasions, 
to  a  warehouse.  When  shipped  to  a 
warehouse,  the  merchandise  is  destined 
for  a  particular  customer  and  sale.  The 
cost  incurred  in  shipping  from  the 
warehouse  to  the  customer  is  an 
allowable  freight  expense. 

Comment  10:  Reverification  failed  to 
ensure  that  Shikoku  uses  the  same 
drums  for  export  packing  without 
incurring  any  additional  packit\g 
expense  for  its  sales  to  the  United 
States. 

Department's  Position:  Shikoku's 
original  questionnaire  response 
described  the  packing  for  both  home 
market  and  export  sales.  The  reported 
packing  expenses  were  verified  so  there 
was  no  justification  to  question  anew 
the  validity  of  the  reported  packii^ 
costs  for  either  market. 

Comment  IL  Shikoku's  use  of  an 
average  target  quantity  rebate  figure 
distorts  the  true  price  of  the  product  and 
distorts  the  below  cost  of  production 
analysis.  Rebates  should  be  calculated 
on  an  individual  basis  rather  ihari  on  an 
average  baais  and  should  not  be 


allocated  to  all  sales  subject  to  the 
adjustment. 

Department's  Position:  Shikoku 
averaged  the  total  amount  of  rebates 
over  sales  where  the  rebate  was  paid. 
The  rebate  figures  were  verified.  We  did 
not  require  Shikoku  to  quantify  the 
rebate  on  a  transaction-by-transaction 
basis  because  a  significant  number  of 
adjustments  to  prices  would  be  required. 

Comment  12:  Revised  advertising 
expenses  were  insufficiently  verified 
and  are  not  directly  related  to  sales  of 
the  granular  product  as  opposed  to  other 
forms  sold  in  the  home  market  These 
expenses  are  not  an  allowable         ^ 
deduction  for  purposes  of  detennimng 
foreigh  market  value. 

Department 's  Position:  At  the  original 
verification  Shikoku  was  asked  to 
amend  its  initial  claim  for  home  oiarket 
advertising  expenses  so  that  only  those 
costs  directly  allocable  to  swimming 
pool  sales  were  included.  Shikoku 
complied  and  allocated  its  swimming 
pool  industry  advertising  costs  across 
all  its  sales  for  swimming  pool  use. 
None  of  the  advertising  was  specifically 
directed  to  any  particular  form  of 
cyanuric  acid  or  its  chlorinated 
derivatives.  The  Department  saw  no 
justification  for  reverifying  a  reported 
expense  that  we  verified  the  first  time. 

Comment  13:  The  Department  is  urged 
to  reverse  its  position  from  that  taken  in 
the  original  less  than  fair  value 
investigation  and,  on  the  basis  of  section 
773(a)  of  the  Tariff  Act.  base  foreign 
market  value  on  sales  of  "such  or 
similar"  mechandise  sold  "in  the 
ordinary  course  of  trade"  in  )apan.  The 
"ordinary  course  of  trade"  should  be 
defined  as  sales  of  the  product  to  the 
swimming  pool  trade  rather  than  sales 
of  the  product  to  all  users  in  Japan. 

Department's  Position:  The  lenn 
"ordinary  course  of  trade"  is  defined  in 
section  771(15)  of  the  Tariff  Act  and 
refers  to  oomnercial  practices  in  the 
market  used  for  determining  foreign 
market  value.  It  is  intended  to  allow  the 
Department  of  disregard  sales  in  that 
market  if  the  sales  are  not  "normal  In 
the  trade  under  consideration."  We  find 
in  this  review,  as  we  did  in  the  less  dian 
fair  value  investigation,  that  sales  to 
non-swimming  pool  users  in  Japan  are  in 
the  ordinary  course  of  trade. 

Comment  14:  Alternatively,  the 
Department  should  adjust  foreign 
market  value  pursuant  to  9  353.15(a]  of 
the  Commerce  Regulations  for 
differences  in  circumstances  of  sales, 
namely  differences  in  the  class  of 
customer  or  course  of  trade  in  which  the 
merchandise  was  sold. 

Department's  Position:  As  In  the 
Department's  ruling  in  the  less  than  fair 


value  investigation,  we  disagree  that  a 
circumstance-of-sale  adjustment  is 
warranted  In  this  situation.  "There  is  no 
indication  that  the  price  differential 
between  sales  of  such  or  similar 
merchandise  to  two  different  markets 
(the  swimming  pool  and  non-pool* 
markets)  is  due  to  greater  direct  selling 
expenses  or  to  an  addition  in  the  value 
of  the  physical  product  itself  purchased 
in  a  higher  priced  market.  The  alleged 
difference  in  value  has  not  been 
quantified  adequately  by  petitioner  in 
order  to  justify  a  circumstance-of-sale 
adjustment  to  foreign  market  value  for 
sales  in  the  pool  and  non-pool  market 
(see  Cyanuric  Acid  and  its  Chlorinated 
Derivatives  from  Japan  (49  FR  7426. 
February  29, 1984). 

Respondent's  Comments       i 

!  Comment  1:  Shikoku  contends  that  the 
Department  improperly  used  the  dates 
of  the  purchase  orders  rather  than 
"calculation  sheet  dates"  in  determining 
U.S.  sales  transactions  subject  to  this 
review  proceeding,  Shikoku  sells  to  the 
United  States  through  Mitsubishi  (an 
unrelated  trading  company).  Mitsubishi 
sets  a  dollar  price  to  the  U.S.  customer 
and  Shikoku  then  can  choose  among 
many  options  for  setting  the  exchange 
rate  that  determines  the  yen  amount  it 
will  receive  for  the  U.S.  sale. 

Shikoku  claims  the  exchange  rate  is 
not  fixed  until  the  merchandise  is 
exported  to  the  United  States,  at  which 
time  Mitsubishi  generates  a  "calculation 
sheet"  which  indicates  the  exchange 
rate  provided  by  Shikoku.  Because  an 
"agreed  upon"  price  does  not  exist  until 
this  worksheet  is  prepared,  there  is  not  a 
fixed  irrevocable  price,  so  a  sale  has  not 
occurred.  Only  after  Mitsubishi  prepares 
the  worksheet  that  is  then  sent  to 
Shikoku.  is  the  price  established  and, 
therefore,  that  sale  has  taken  place. 

Department's  Position:  We  disagree. 
The  purchase  order  date  is  the 
appropriate  date  of  sale  because  all  the 
essential  terms  of  sale  are  set  forth  at 
that  time,  including  the  method  for 
determining  the  total  yen  price.  When 
the  purchase  order  is  produced,  an 
agreement  already  exists  between 
Shikoku  and  Mitsubishi  regarding 
Shikoku's  sales  to  th^  United  States. 
Pricing  terms  do  not  change  between  the 
date  of  the  purchase  order  and  the 
calculation  sheet  date. 

Comment  2:  Shikoku  maintains  that 
the  Department  should  consider  the 
home  market  price  revisions  in 
determining  home  market  sales  prices 
because  the  price  adjustments  were 
given  to  home  market  customers  during 
the  review  period.  It  would  be 
inappropriate  and  inequitable  not  to 
recognize  them.  Alternatively,  they 
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should  be  allowed  as  an  adjustment  for 
differences  in  circumstances  of  sales  for 
meeting  competition  as  after-sale 
rebates. 

Department's  Position:  Due  to  the 
obvious  implications  for  administration 
of  the  antidumping  law.  in  our  sales 
comparisons  we  are  reluctant  to  reflect 
changes  that  are  made  subsequent  to  the 
initiation  of  an  antidumping  review, 
particularly  when  these  changes  would 
retroactively  affect  the  sales  prices  of 
merchandise  sold  during  the  review 
period.  The  burden  must  be  placed  on 
the  respondent  to  demonstrate  clearly 
that  these  changes  are  normal  in  the 
trade.  Shikoku  has  conceded  that  these 
one-time  post-sale  rebates  are  not 
normal  in  the  trade.  Therefore,  we  did 
not  make  the  requested  adjustments. 

Further,  we  will  not  allow  an 
adjustment  for  the  after-sale  rebates 
because  the  terms  and  conditions  of  the 
rebates  were  not  known  at  or  prior  to 
the  date  of  sale. 

Comment  3:  Shikoku  believes  that  the 
Department  improperly  disallowed  a 
claim  for  competitive  discounts.  These 
"bee  samples"  are  directly  related  to  its 
home  market  sales  during  the  period  of 
review  and  should,  therefore,  be 
allowed  as  an  adjustment  to  foreign 
market  value. 

Department's  Position:  We  agree  with 
Shikoku  and  have  recalculated  foreign 
market  values  with  regard  to  the 
competitive  discount  claim.  The  fiee 
samples  are  a  selling  expense  directly 
related  to  sales  of  the  merchandise 
under  review  and,  therefore,  an 
allowable  deduction  to  foreign  market 
value. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  the 
comments  received,  we  have  revised  our 
preliminary  results  of  Shikoku,  and  we 
determine  that  the  following  weighted- 
average  margins  exist  for  the  period  of 
November  18. 1983  through  March  31. 
1984. 


Manulactiirar 


Nissan  CiMmieal  tndustnes.  Lid.: 

Oichloro  iMcyanuratM „ 

Trichloro  iaocyanuhc  aod 

Shikoku  Chwnicals  Cofporabon: 
Cyanuhc  Acid.. 


Oichkyo  isocyamratM 

Trichtoro  iwcyanurtc  acid.. 


Margin 
(pafoant) 


0 
0 

174 
0.66 
066 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  'Hie  Department  will  issue 


appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  for  in  section 
751(a)(1)(B)  of  the  Tariff  Act.  a  cash 
deposit  of  estimated  antidumping  duties 
based  otr  the  above  margins  shall  be 
required  for  these  firms.  For  any  future 
entries  of  this  merchandise  from  a  new 
exporter  not  covered  in  this 
administrative  review,  whose  first 
shipments  occurred  after  March  31, 1984 
and  who  is  unrelated  to  any  reviewed 
firm,  a  cash  deposit  of  1.74  percent  for 
cyanuric  acid,  9.66  percent  for  dichloro 
isocyanurates,  and  0.66  percent  for 
trichloro  isocyanuric  acid  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Japanese  cyanuric  acid  and  its 
chlorinated  derivatives  (except  cyanuric 
acid  produced  by  Nissan  Chemical 
Industries,  Ltd.)  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53(a)). 

Dated:  Deceikber  12. 1986. 

Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc.  86-28533  Filed  12-18-86:  8:45  am] 
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[C-351-029] 

Certain  Castor  Oil  Products  From 
Brazil;  Final  Results  of  Countervailing 
Duty  Administrative  Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  October  9. 1986,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  castor  oil  products  from 
Brazil.  The  review  covers  the  period 
January  1, 1984  through  December  31. 
1984  and  15  programs. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  After  reviewing  all 
of  the  comments  received,  the 
Department  has  determined  the  net 
subsidy  to  be  2.66  percent  ad  valorem. 

EFFECTtve  DATK  December  19, 1986. 
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FOA  FURTMCa  MPOMMTION  OOtrTACT: 

Richard  C  Hesderson  or  Lorenza 
Olivas,  Office  of  CoapliAnce, 
Interaatioaal  Trade  Adainistration.  U.S. 
Department  of  Commerce,  Waabiagtoo, 
DC  2Q230:  telephone:  (202]  377-2788. 
SUPH^MB«TAMV 


Background 

On  October  9, 1088,  the  Department  of 
Commerce  ( "the  Department") 
publuhed  in  the  Fadarai  RagUlar  (51  FR 
36282)  the  preliminary  readts  of  ita 
administrative  review  of  the 
countervailing  duty  order  on  certain 
castor  oil  products  from  Brazil  (41  FR 
8634.  March  16, 1976).  We  have  uov» 
completed  the  adminiatrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Rofview 

Imports  covered  by  the  review  are 
shipments  of  Brazilian  hydrogenated 
castor  oil  and  12-hydroxysteanc  add. 
Such  merchandise  is  currently 
classifiable  under  items  178.2000. 
490.2850.  and  490.2870  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  period  fannary 
1, 1984  through  December  31, 1964  and 
15  programs;  (1)  CACEX  export 
financing:  (2)  an  income  tax  exenption 
for  export  earnings;  (3)  the  export  credit 
premium  for  the  IPI;  (4)  CIC-CREGE 14- 
11  financing:  (5)  incentives  for  trading 
companies  (Resolution  643);  (6) 
accelerated  depreciation  for  Brazilian- 
made  capital  goods:  (7)  BEFTEX:  (8) 
CIEX;  (9)  HNEX;  (10)  duty-free 
treatment  and  tax  exemption  on 
equipment  used  io  export  production 
("CDI");  (11)  FUNPAR;  (12)  exemption 
from  state-administered  value  added 
taxes  on  domestic  sales  ( "ICM ');  (13) 
PROEX;  (14)  PROSIM:  and  (15)  financing 
for  the  storage  of  merchandise  destined 
for  export  (Resolution  330). 

Analysis  of  Coamanta  Keoenrad 

We  gare  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  petitioner,  the 
American  Manufacturers  of  Castor  Oil 
Products  ("AMCOPH.  the  Brazilian 
government,  and  an  exporter,  Sociedade 
Algodoeira  do  Nordeste  Brasileiro,  SJ\.. 
("SANBRA"). 

Comment  1:  The  Brazilian  government 
argues  that  the  Department  should  use 
for  its  short-term  loan  benchmark  the 
annualized  interest  rate  m  effect  on  the 
date  diat  each  loan  was  obtained 
instead  of  the  average  annual  rate  in 
effect  dnnng  the  review  period.  In  a 
high-inflation  economy,  stich  as  exists  in 
Brazil  an  average  rate  caiculated  over 


the  review  period  (fistorts  the  actaat 
interest  differentials.  Further,  since  the 
number  of  loans  in  this  case  is  small, 
this  approach  will  not  create  an 
unworkable  administrative  bwden. 

Department's  position:  We  disagree. 
An  average  benchmark  over  the  review 
period  may  onderstate  ch-  overstate  the 
benefit  on  individual  loans,  but  it  will 
accurately  reflect  the  aggregate  benefit 
from  preferential  loans  over  the  review 
period  because  each  company  borrows 
at  a  Bore  or  less  constant  rate 
throughout  the  year. 

CoBunent  2:  The  Brazilian  government 
contends  that  »hc  Department  should 
use  as  its  short-term  loan  benchmark  the 
average  commercial  bank  lending  rates 
published  by  Morgan  Guaranty  Trust 
Company  in  ita  World  Financkd 
Markets  instead  of  the  average  of 
weekly  trade  bill  discount  fignrea 
published  in  Analise/Buaiaeas  Trends. 
Commercial  bank  lending  practices  are 
most  similar  to  Resolution  674/882 
financing,  the  sonrce  of  Morgan 
Guaranty's  figures. 

Department's  position:  We  disagree. 
The  average  commercial  bank  igniting 
rates  published  by  Morgan  Guaranty 
Trust  Company  are  lending  rates  to 
prime  borrowers.  As  stated  in  the 
Subsidies  Appendix  to  the  notice  of  final 
affirmative  countervailing  duty 
determiTuition  and  order  on  certain  cold- 
rolled  carbon  steel  flat-rolled  products 
fivm  Argentina  (49  FR  I8OG0,  AprH  26. 
1984).  we  use  a  national-average 
benchmark  based  on  short-term 
financing  available  to  aD  firms,  not  just 
to  prime  borrowers.  We  have  found  that 
trade  bill  discounting  more  accurately 
reflects  the  actual  borrowing  practice  of 
most  Brazilian  firms. 

Comment  3:  The  Brazilian  government 
argues  that  the  Department  overstated 
the  short-term  Loan  benchmark  by 
compounding  monthly  rates.  If  the 
Department  continues  to  use  the  annual 
average  for  discounts  of  accounts 
receivabie,  it  should  calculate  a  daily 
rate,  compound  it  for  a  30-day  period 
and  then  multiply  this  rate  by  12  to 
annualize  the  benchmark.  TUs 
calculation  would  take  into  account  the 
monthly  rollover  of  the  principaL 

Department's  Position:  We  disagree. 
We  have  found  that  commercial  lending 
in  Brazil  generally  does  not  exceed  30 
days  and  that  most  loans  are  rolled  over 
monthly.  It  is  inappropriate  to  use 
compounded  daily  rates,  even  if  such 
rates  were  available,  because  loans  are 
roUed-over  monthly,  not  daily. 

Comment  4:  The  Brazilian  government 
bebeves  that  the  Department  should  use 
the  guideiinea  interest  ralee  established 
by  die  resohitiona  regarding  the  short- 
term  preferential  export  fiMacing 


programs  instead  of  the  actual  interest 
rates  on  each  loan  contract.  Although 
the  actual  lending  experience  of  certain 
firms  may  result  in  interest  rates  that 
are  lower  than  the  guideline  interest 
rates,  the  lower  rates  are  the  result  of 
commercial  practices,  sucl^^as  the  large 
volimie  of  business  conducted  between 
certain  firms  and  banks,  and  not  any 
government  action.  Furthermore,  since  a 
higher  lending  volume  generates  higher 
costs  for  the  firm,  the  Department 
should  include  these  costs  in  calculating 
the  effective  preferential  interest  rate. 

Department's  position-  We  disagree. 
Regardless  of  whether  the  costs  of  these 
loans  is  higher  or  lower  than  the 
guideline  rates,  the  benefit  received  by 
the  companies'  borrowing  under  this 
program  is  the  difference  between  what 
they  are  paying  and  what  they 
otherwise  would  pay.  Further,  the 
Brazilian  government  has  provided  oo 
evidence  that  an  iocreased  volume  of 
loans  causes  higher  effective  coats. 

Comment  5:  The  BraziUan  government 
argues  that,  in  determining  the  cash 
deposit  rate  tor  CACEX  export  financii^ 
(Resolution  1009),  the  Department 
should  base  its  calculation  on  historic 
loan  use  instead  of  maximimi  el^ibtbty. 
The  Department  verified  that  coBspanies 
did  not  borrow  the  legal  maximum 
anwunt.  The  Depertment  has  not  taken 
into  account  the  program-wide  change 
caused  by  Resolution  1009i,  which  sliouid 
reduce  the  cash  deposit  rate 
considerably. 

Department's  position:  We  normally 
take  into  account  ^H'ogram-wide  changes 
in  calculating  cash  deposit  rates  when 
we  can  adequately  assess  the  effects  of 
those  changes,  in  this  case.  Resolution 
950  and  1009  altered  the  CACEX  export 
financing  program  to  such  an  extent  that 
we  do  not  believe  that  the  ose  rate  in 
the  review  period  is  indicative  of  the 
current  benefit  from  this  program.  At 
verification,  we  did  not  receive 
adequate  information  on  each 
company's  use  of  Resolution  950  and 
1000  loans  because  the  program  had 
only  recently  been  implemented. 
Further,  since  eligibility  rates  vary  from 
year  to  year,  it  would  be  inappropriate 
to  use  1984  loan  eligibility  rates  to  set  a 
current  cash  deposit  rate.  Therefore,  we 
used  the  maxiramn  loan  ehgjbihty  rate 
to  set  the  current  cash  deposit  rate. 

Comment  6:  The  Brazihan  government 
argues  that,  in  calculating  the  cash 
deposit  rate  for  CACEX  export 
financing,  the  Department  incorrectly 
assumed  that  the  loan  eHgibility  rate  is 
the  same  for  all  products.  The 
Department  shouM  use  the  15  percent 
maximum  eKgibiltty  rate  for  castor  oil 
products  rather  than  the  20  percent 
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I  eligibility  rate  available  in 
Brazil.  Failing  ^at,  the  Departm«it 
should  use  a  weighted  average  of  the 
ehgibitity  rates  of  all  prodncts  exported 
by  the  companies. 

Department's  position:  We  disagcee. 
CACEX  export  ktans  are  tied  to  general 
exports  whose  eligibility  rates  vary,  not 
to  ejqwrts  of  only  castor  oil,  in  addition, 
we  do  not  have  sufficient  information  to 
weight  average  the  eligibility  rates  of  aU 
products  exported  by  the  companies. 

Comment  7:  The  Brazilian  government 
claims  that,  in  calculating  the  short-term 
interest  rate  benchmark,  the  Department 
should  not  include  the  tax  oa  financing 
transactions  ("the  lOP).  The  lOF  is  an 
indirect  tax  on  the  financing  of 
physically  incorporated  inputs. 
Considerii^  the  lOF  tax  to  be  an 
integral  part  of  the  conunerd  ally- 
available  rate  (/.e..  consideriog 
exemption  from  the  tax  to  be  a  subsidy) 
is  contrary  to  the  General  Agreement  on 
Tariffs  and  Trade  and  U.S.  law,  both  of 
which  pennit  the  non-exoessive  rebate 
of  indirect  taxes. 

Department's  position:  We  have 
considered  and  rejected  this  argument  in 
other  fiazjllan  oountervailing  duty  cases. 
Sae,  e.g..  Certain  Castor  Oil  Products 
from  Brazil  (48  FR  40534.  September  8, 
1983). 

Comment S:'T\ie  Brazilian  government 
and  SANBRA  argue  that  the  Department 
overstated  the  cash  deposit  rate  hy 
assuming  both  maximum  use  of  the 
CACEX  export  financing  program  and 
historic  use  of  the  incentives  for  trading 
companies  program.  Since  botfi 
financing  programs  are  metoafly 
exclusive,  the  Departmeat  ahoidd  eidier 
weight  the  cash  Hppni^it  rale  for  the 
CACEX  export  financing  program  by  the 
volume  of  exports  made  by  each 
producer  during  the  review  peiiod  or 
eliminate  the  incentive  for  trading 
companies  financing  program  from  the 
calculation  of  the  cash  deposit  rate. 

Department's  position:  We  agree.  We 
have  eliminated  the  incentives  for 
trading  con:ipanies  program's  rate  of  0.85 
percent  ad  valorem  from  the  calculation 
of  the  cash  deposit  rate. 

Comment  9:  The  Brazilian  government 
contends  that  since  one  company, 
Braswey,  provided  proof  on  its  tax  focm 
and  financial  statements  that  it  had 
made  investments  in  spedfied 
companies  and  fonds,  ^e  department 
shonld  use  the  effective  tax  rate  for  that 
company  to  calculate  the  benefit  from 
the  income  tax  exemption  program. 

Department's  Position:  We  disagree. 
At  verification,  Braswey  did  not 
provided  proof  that  it  had  made 
investments  in  the  spedfied  companies 
and  funds.  Therektre,  we  used  the 
nominal  tax  rate  to  calculate  Braawey's 


benefit  from  the  income  tax  exemption 
for  export  earnings  program. 

Comment  10:  The  Brazilian 
government  claims  that  fte  Department 
intxnrectfy  allocated  the  benefits  fnyn 
the  icome  tax  exemption  for  export 
earnings  program  over  export  sales 
instead  of  total  sales.  Since  the  program 
rebates  direct  taxes,  it  is  a  domestic 
subsidy,  which  requires  the  Department 
to  allocate  the  benefit  over  total  sales. 

Department's  Position:  We  disagree. 
When  the  amount  of  benefit  recdved 
under  a  prqgram  is  tied  directly  or 
indirectly  to  a  company's  level  of 
exports,  ftal  program  is  an  export 
subsidy.  Under  this  program,  exports  are 
necessary  to  receive  a  benefit,  and  the 
level  of  exports  determines  the  level  of 
benefit.  Tlierefore,  we  will  continue  to 
allocate  benefits  from  this  program  over 
exp<M^  sales  instead  of  total  sales. 

Comment  11:  Tlje  Brazilian 
government  argues  that  CIC-CREGE  14- 
11  loans  are  not  counterv^able  becauae 
they  are  non-government  loans  granted 
in  accordance  with  commerdai 
considerationfl.  Although  the  nominal 
interest  rates  oa  these  loans  during  the 
review  period  were  somewhat  below  the 
commercial  interest  rates,  commission 
costs,  collateral  and  foreign  exchange 
requirements  effectively  increased 
nominal  rates  to  the  range  of 
commercial  rates.  Further,  the 
Department  should  not  calculate  a  cash 
deposit  rate  for  this  program  because 
the  nominal  rates  on  these  loans  now 
approximate  commercial  rates. 

Department's  Position:  The  Brazilian 
government  has  not  provided  adequate 
information  to  allow  us  to  consider  this 
loan  program  to  be  provided  without 
government  direction  or  to  be  provided 
oh  terms  consistent  with  commercial 
loans. 

Comment  12:  The  Brazflian 
government  believes  that  the  Industrial 
Development  Council's  ("CDF")  Decree 
Law  1137,  which  provides  for 
accelerated  depredation  for  Brazihan- 
made  capital  goods,  is  not  limited  to  an 
industry  or  group  of  industries,  and  is 
therefore  not  conntervailable.  If  the 
program  were  countervailable,  the 
Brazilian  government  believes  that  the 
department  should  not  calculate  a  cash 
deposit  rate  for  this  program  because 
the  companies'  1985  tax  forms  showed 
that  the  amount  of  accelerated 
depreciation  claimed  was  exceeded  by 
the  amount  of  accelerated  depredation 
"recaptured"  [i.e.,  added  tiack  to  the  net 
profit  in  an  amount  equal  to  that 
claimed  in  prior  years).  Hie  recapture 
ehmiBates  any  net  tax  effect 

Department's  Position:  We  disagree. 
We  have  found  that  CDI  benefits  are 
provided  by  the  government  to  q»cific 


industries.  See,  Certain  Carbon  Steel 
Products  from  Brazil  (49  FR  17988.  AprU 
26, 1984). 

We  agree  that  we  ^ould  adfusft  the 
cash  deposit  rate  by  subtcacting  \he 
amount  of  recapture  attributable  to  CDI 
from  the  amount  of  accelerated 
depreciation  attributable  to  CDI. 
However,  since  the  company  did  not    * 
provide  the  relevant  verification 
documents  that  would  allow  us  to  make 
this  calculation,  we  cannot  adjust  the 
cash  deposit  rate. 

Comment  13:  The  Brazilian 
government  contends  that  the 
department  took  into  account  only  a 
jjortion  of  the  export  tax  imposed  by  Ae 
Brazilian  government  and  paid  by  the 
companies  on  exports  of  certain  castor 
oil  products.  Beginning  November  1, 
1984.  the  Brazilian  government  began  to 
phase-out  the  IPI  export  crecSt  premi\mj 
but  did  not  make  corresponding 
reductions  in  the  offset  tax.  Therefore, 
the  companies  paid  offset  taxes  greater 
than  the  amount  of  premium  received. 
Smce  section  771(6]  of  the  Tariff  Act 
requires  the  Department  to  consider  the 
full  amount  of  export  taxes  paid  during 
the  review  period,  the  Department 
should  count  the  overpayments  as  an 
offset  against  the  total  subsidy  retxived 
on  the  exported  product. 

Department's  Position:  We  disagree. 
Section  771(6)  (C)  of  flie  Tarrif  Act 
provides  that: 

for  the  purpose  of  detennioing  the  net 
subsidy,  the  adftunistering  authority  may 
subtract  from  the  gross  subsidy  the  amount  ol 
.  .  .  export  taxes,  duties  or  other  charges 
levied  or  the  export  of  the  merchandise  to 
the  United  States  specifically  intended  to 
offset  the  subsidy  received,  (emphasis  added) 

The  statute  gives  the  Department  the 
authority  to  take  into  account  a  tax 
which  is  spedfically  intended  to  offset 
the  subsidy  received.  In  this  case,  the 
^fset  tax  was  spedfically  intended  to 
offset  the  subsidy  rw:eived  by  each 
compemy  from  the  IPI  export  credit 
premium.  Therefore,  we  have  crffset 
completely  the  subsidy  received  by  each 
company  only  from  the  IPI  export  credit 
premium  pro-am. 

Comment  14:  SANBRA  contends  that 
the  Department  should  have  published 
company-specific  rates  instead  of  a 
country-wide  rate.  SANBRA  argues  that 
there  are  significant  differences  in  the 
programs  used  by  each  company,  the 
individual  rates  for  each  company,  and 
that  no  administrative  burden  would 
result  from  the  use  of  company-specific 
rates.  Further,  SANBRA  believes  that 
this  case  is  similar  to  the  final 
affirmative  countervailing  thity 
determination  and  order  on  portland 
hydraulic  cement  and  cement  chnker 
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from  Mexico  (48  PR  43063.  September  21. 
1983).  in  which  the  Department  set 
company-specific  rates  based  on 
product  characteristics  such  as  price 
sensitivity  and  market  conditions. 

Department's  Position:  We  disagree. 
We  have  addressed  this  issue  at  length 
in  our  notice  of  final  results  of 
countervailing  duty  administrative 
review  on  portland  hydraulic  cement 
and  cement  clinker  from  Mexico  (50  FR. 
51732.  December  19. 1985). 

Section  607  of  the  Trade  and  Tariff 
Act  of  1984  directs  the  Department  to 
apply  a  country-wide  rate  unless  a 
signi^cant  differential  is  found  between 
companies  receiving  benefits.  We  do  not 
find  any  significant  differentials 
between  companies  in  this  case.  See, 
Phillip  Brothers,  Inc.  v.  United  States 
(Cn*  Slip  Op.  88-107). 

Final  Results  of  Review 

After  reviewing  all  of  the  comments 
received,  we  determine  the  net  subsidy 
to  be  2.66  percent  ad  valorem  for  the 
period  of  review. 

The  Department  will  therefore  instruct 
the  Customs  Service  to  assess 
countervailing  duties  of  2.66  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1. 1984  and  on  or  before 
December  31. 1984. 

The  changes  noted  in  the  analysis  of 
comments  section  and  the  change  in  the 
CACEX  export  financing  program 
increase  the  total  duty  deposit  rate  to 
3.82  percent  ad  valorem.  Therefore,  the 
Department  will  instruct  the  Customs 
Service  to  collect  a  cash  deposit  of 
estimated  countervailing  duties,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act.  of  3.82  percent  of  the  f  o.b. 
invoice  price  on  all  shipments  of  certain 
castor  oil  products  from  Brazil  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  355.10  of  the  Commerce 
Regulations  (19  CFR  355.10). 

Dated:  December  16, 1986. 

Gilbert  B  Kaplan. 

Deputy  Assistant  Secretary.  Import 
Administration. 

(FR  Doc.  86-28534  Filed  12-18-86:  8:45am] 
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Short  Supply  Review  on  Certain  Steel 
Slabs:  Request  for  Comment* 

agency:  International  Trade 

Administration/Import  Administration. 

Commerce. 

AcnON:  Notice  and  request  for 

comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  Concerning  Trade 
in  Certain  Steel  Products  and  the  U.S.- 
Brazil Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  and  Paragraph  8 
of  the  U.S.-)apan  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  with  respect  to  certain  carbon 
and  alloy  steel  slabs. 
DATE:  Comments  must  be  submitted  no 
later  than  ten  days  from  publication  of 
this  notice. 

address:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Acting  Director. 
Office  of  Agreements  Compliance. 
Import  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Ave.,  NW..  Washington. 
DC  20230,  Room  3099. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  O.  Weible,  Office  of 
Agreements  Compliance.  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave..  NW..  Washington,  DC  20230, 
Room  3099,  (202)  377-0159.  , 

SUPPLEMENTARY  INFORMATION:  Article  8 
of  the  U.S.-EC  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  and  the 
U.S.-Brazil  Arrangement  Concerning 
Trade  in  Certain  Steel  Products,  and 
Paragraph  8  of  the  U.S.-Japan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  provide  that  if 
the  U.S.  ".  .  .  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  U.S.A.  for  a 
particular  product  (including  substantial 
objective  evidence  such  as  allocation, 
extended  delivery  periods,  or  other 
relevant  factors),  an  additional  toimage 
shall  be  allowed  for  such  product. .  .  ." 

We  have  received  a  short  supply 
request  for  the  following  types  of 
continuously  cast  carbon  and  alloy 
steel: 

1.  Carbon  steel  slabs  in  widths  of  24 
and  34.5  inches,  with  a  carbon  content 
ranging  between  0.24  and  0.36  percent 
and  a  manganese  content  ranging 
between  1.25  and  1.50  percent,  all  to  be 
calcium  treated,  which  may  or  may  not 
contain  boron  or  molybdenum,  to  be 
used  in  the  manufacture  of  oil  country 
tubular  goods: 


2.  Carbon  steel  slabs  in  widths 
ranging  between  24  and  60.5  inches, 
with  a  carbon  content  ranging  between 
0.08  and  0.28  percent  and  a  manganese 
content  ranging  between  0.30  and  1.30 
percent,  to  be  used  in  the  manufacture 
of  light  flat  rolled  products,  line  pipe  and 
specialty  tubing; 

3.  Slabs  in  gradA  10B30, 1030. 1035. 
1040, 1050. 1060, 15B21, 1524. 1526.  4118. 
4130,  4137,  4140,  5046,  5120,  5130,  8620 
and  8630,  in  widths  ranging  between  24 
and  60.5  inches,  but  primarily  in  24  and 
34.5  inch  widths,  for  use  in 
manufacturing  light  flat  rolled  products 
and  specialty  tubing. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  ten  days  fix>m  publication  of 
this  notice.  Comments  should  focus  on 
the  economic  factors  involved  in 
granting  or  denying  this  request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  that 
portion  of  their  submission  and  also 
provide  a  non-proprietary  submission 
which  can  be  placed  in  the  public  file. 
The  public  file  will  be  maintained  in  the 
Central  Records  Unit.  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099  at  the  above 
address. 
Gilbert  B.  KapUn. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

December  15, 1986. 

[FR  Doc.  86-28535  Filed  12-18-86:  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Permits;  Foreign  Rshing 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act.  16  U.S.C.  1801  et  seq.] 
Send  comments  on  applications  to: 
Fees,  Permits  and  Regulations  Division 
(F/M12),  National  Marine  Fisheries 
Service.  Department  of  Commerce. 
Washington.  DC  20235 
or,  send  comments  to  the  Fishery 
Management  Council(s)  which  review 
the  application(s),  as  specified  below: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway  (Route  1), 
Saugus.  MA  01906.  617/231-0422 
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John  C  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building  Room  2115, 320  South 
New  Street,  Dover,  DE  19901,  302/874- 
2331 

Robert  K.  Mahood.  Executive  Director, 
3outh  Atlantic  Fishery  Management 
Council,  Southpark  Buildiiig,  Suite  306, 
1  Southpark  Circle,  Charleston,  SC 
29407,  803/571-4.366 

Omar  Munoz-Roure,  Executive  Director, 
Caribbean  Fishery  Management 
Council,  Banco  De  Ponce  Building. 
Suite  1108,  809/753-4926 

Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexioo  Fishery  Management 
Council,  Lincob  Center,  Suite  881, 
5401  West  Kennedy  Blvd..  Tampa.  FL 
33609,  813/228-2815 

Joseph  C.  Greenley,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Building.  Suite  420,  2000  S.W. 
First  Avenue,  Portland.  OR  97201. 503/ 
221-6352 

Jim  H.  Branson,  Executive  Director, 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510,  907/274-4563 

Kitty  M.  Simonds.  Executive  Director. 
Western  Pacific  Fishery  Management 
Council.  1164  Bishop  Street.  Room 


1405.  Honolulu.  HI  96813.  «08/523- 
1368 

For  further  information  contact  John  D. 
Kelly  or  Shirley  Whttted  (Fees.  Pennils. 
and  Regulations  Division,  202-673-5319). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  appHcations  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  ITie 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  tiie 
D^artment  of  State  effective  November 
29, 1983,  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
fnhmg  in  1987  have  been  received  from 
the  Governments  shown  below. 

Dated:  December  15, 1986. 
James  E.  Don^hn,  ft., 

Deputy  Assistant  Administrator  For 
Fisheries,  Natimml  Marine  Fisheries  Service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Gomicils 
which  review  applications  for  individual 
fisheries  are  as  follows: 


CodB  and  IMhwy 


ASS— Atlantic  BWishes  «ri 
Shvks. 

BSA— Bering  Sea  and  Atau- 

tian  Islands  OroundMt 
GOA— Gu«  cX  Alaska  __ 
NWA— NafUMieat        ANanlic 

Ocaaa 

SNA— SnaiU  (Benng  Sart. 

woe— Paciiic       Gtaunctlitty 

(Washangton.  Oragon  and 

Calitomia). 
PBS-^Paci&c 

Sbadia. 


Reponal  fishery 
fiiajia^vnerrt  counda 


Mm   Eni^arA  Mid  AHanlic. 
Souat    Mamie.    QaH     o( 


MorttPadnc 


Marth  Pwtiffc 

PacAc. 


Watiin  Baoiic 


Activity  codes  which  specify 
categories  of  fishing  operatiom  applied 
for  are  as  follows: 


Activttycoda 

Fiat«ag.aparaliona 

i 

8 

• 

port. 

Piut— wig  and  OOiar  auppoil  only. 

OSieraivporl  on»y. 

VesaeKs)  m  tappan  ol  US  vMaala 

Jomt  Verrturi. 
Cargo  vansport  veaaA  «mi  Mi 

racBwe   an    acMly   axle   2  to 
anaMe    0iam   to    partomi    both 

•• 

Nation,  Veaaat  name,  and  Veeael  type 


'Government  of  Japan: 
Sunn  IMaru  No  15. 1 
AkasN  Maru  No.  6«.  Pair  Tfi 
Akashi  Marvi  Ho  67.  Pair  Trawler- 
Akasni  Maru  No.  66.  Pair  Trawler.. 
Akashi  Maru  No  69. 1 
Akashi  Maru  No  71, 1 
Akashi  Mani  Ho  72. 1 
Akashi  Maru  No  77. 1 


Akebooo  Maru  No  22,  Medwiii  Stem  Travitar 

Akebono  Maru  No  27.  Mediuiii  Stem  Tiantui 

Akebono  Manj  No  32,  Medium  Stem  Traxtor 

Akebono  Maru'tto  72,  MuJiuiii  Stem  Traotar 

Akeborx)  Maru  1*3  77,  Mudiuiii  Stem  Trawler...! 

Akeborx)  Maru  No  1, 1»ledium  Stem  Trawler 

Anyo  Maru  No   11.  Medium  Stem  Trawter 

Anyo  Maru  No  IB,  Medium  Stem  Trawter 

Anyo  Maru  No   IS.  Medium  Stem  Trawter 

CNkubo  Maru,  Large  Stem  Trawter 

Daian  Manj  No  1M,  Medium  Stem  Tiaatei 

Daikoh  Maru.  Cargo  Transport  Voaael „ 

Dairyo  Manj.  Cargo/Tn 


Daishin  Mam  No  2B,  Large  Stem  Trawter „ 

Eastern  Reefer,  Cargo/TT«raport  Vessel 

Fukuho  Man  No  tfl.  Medium  Stem  Trawter 

Fukushin  Manj  No.  S,  Medium  Stem  Trawler 

Fukuyoshi  Maru  No  38,  Medium  Stem  Trawter.. 

Fuyo  Maru,  Cargo /Transpori  Vesaa) „ 

Habomai  Maru  No  M.  Longlmer 

Hakurei  Maru,  PaK  Trawter 

Haruna  Manj.  Large  Stem  Trawter 

Hokkai  Maru,  Pair  Trawter 

HokusTwi  Maru,  Paa  TramAer „ 

Hokuto  Maru,  Pair  Trawler 

Hoyo  Maru.  Factory  Ship 

Kaiyo  Maru  No  li.  Medium  Slam  Trawter 

Kakuyo  Maru  No.  1,  Pair  Trawler 

Kakuyo  Manj  No.  11,  Pair  Trawter _ 

Kakuyo  Mam  No  12,  Pair  Trawler _ 

Kakuyo  Mam  No  2.  Pair  Trawter.. „ 

Vakuyo  Mam  No  7.  Pair  Trawler _ 

Kakuyo  Mam  No  a.  Pair  Tra¥«ter „_ _. 

Kashima  Mam.  Factory  Ship 

Kaahirw  Mam  No.  8,  Smd  Stem  Trawler _, 

Koei  Mam  No  15,  Medium  Stem  Trawter 

Kongo  Mam,  Large  Stem  Trawler... 

Koattn  Mam  No.  M.  Mectum  Stem  Trawter 

Koyo  Mam  No.  3,  large  Stem  Trawler  ..„ 

KunasNn.  Cargo/ToMpon  Veaaal 


Applicatkxi  numbar 


JA-Sr-ISM . 
JA-67-0K8 .. 
JA^«7-01fl§. 
JA-87-0170. 
JA-«7-01T1.. 
JA-87-01T*.. 
JA-87-01T3.. 
JA-ar-OITT .. 
JA-B7-0317 ., 
JA-«7-030e.. 
JA-87-0307.. 
JA-87-0338 .. 
JA-87-01S7 .. 
JA-87-n58.. 
JA-fl7.054T  .. 
JA-87-1175.. 
JA-87-0T1M .. 
JA-e7-0396.. 
JA-«T-05SS.. 
JA.«T-0t»1.. 
JA-8T-T002 .. 
JA-87-09m.. 
JA-»7-OeOO.. 
JA-87-0528 .. 
JA-«7-0555 .. 


JA-87-03M ... 
JA-87-0925 ... 
JA-87-0159 ... 
JA-«7-00T3 ... 
JA-87-0350 ... 
JA-87-0D12... 
JA-*7-0014 ... 
JA-87-0015 .- 
JA.87-01BD ... 
JA-87-0313 ... 
JA-«7-O210... 
JA47-e008 ... 
JA-87-.S009 ... 
JA-S7-0211... 
JA-e7-0214 ... 
JA-e7-0215... 
JA-B7-0001  ... 
JA-S7-0163 ... 
JA-87-139e... 
JA-«7-0341 ... 
JA-S7-042S... 
JA-a7-0343 ... 
151™ 


FialWfy 


A8S 

BSA.QOA.. 
BSA.GMO.. 
aSA.aAO.. 
BSA,QAO.. 
BSA.GA0.. 
BSA,GAO.. 
BSA-.. 


BSA.QAO.. 
BSA.QAD.. 
8SA,(»10.. 
8SA.»K0.. 
8SA,GM}.. 
8SA,M0. 
aSA. 


SSA,QAO.. 

BSA 

BSA.GM>.. 
BSA 


BSA.  tiAO,  NWA.. 
BSA.  GAO,  NWA.. 
BSA.  QAO 


BSA,  OAO,  NWA.  SNA. 
BSA 


BSA.. 


BS^  GAO 

BSA.  QAO.  NWA.  SNA. 

ABS- , 

BSA,  GAO 

8SA.QA0 

BSA,  GAO 

BSA,  GAO 

BSA.  GAO 

BSA.  GAO „ _ 

BSA.  GAO.. 
BSA.Q0A.. 
6SA.GOA.. 
SSA,Q0A.. 
aSA,a0A.. 

es^QOA.. 
as^GOA.. 

aSA.Q0A. 

esA 

BSA 

a6A.G0A. 
SSA.Q0A. 


aSA.Q0A 

BSA.  QOA,  NWA.. 


1 
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1* 

1* 
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NMon,  Vassal  nama.  and  Vessat  lypa 


Kureha  Maiu.  Pa»  Traiotar 

»*nes»ima  Maiu.  Factoy  Slap 

MMO  Manj  No.  82.  Longlma  Tisrwig  Vassal.. 

Mlfpnna  Maru.  Factory  SNp 

Jnkyu  Mam  No.  21.  Looglmer 

Ohton  Maru,  Larga  SMm  Tramdar 

Oloha  Maru.  Pair  Tra«»tar 

RitujzaaMaru.  Large  Slem  Trawtar 

F)yuhoA4ani  No.  51.  Small  Slem  Trawlar 

Ryuyo'Maru.  Large  Stem  Trawlar „ _..., 

Kooi  Maru  No  8,  Longtmer . 

Koryo  Maru  No  32.  Longlmar „ 

Koryo  Maru  No  S.  Longhnar . 


Southern  Heeler.  Cargo/Transport  Vassal 

Soyo  Maru.  FacKxy  Sl«p ._. 

TakacMw  Maru,  Large  Stem  Traielar 

Taislio  Maru  No.  18.  Medium  Stem  Traalar.. 

Tenyo  Maru,  Large  Slem  Trawler _ 

Tenyo  Maru  No.  2.  Large  Slem  Tramrfer 

Tenyo  Maru  No  3.  Large  Stem  Trawler 

Tenyo  Maru  No  5.  Large  Slem  Trawler.. 

Tomi  Maru  No  S8.  lUedium  Stem  Trawlar .. 

Tomi  Maru  No  S3.  Medum  Stem  Trawlar .. 

Nanwa  Maru  No  36,  Tanker 

Ton*  Manj  No  BS.  Medum  Stem  Trawlar .. 

Tsuda  Maru.  Large  Slem  Trawler 

Western  Reetar.  Cargo/Transport  Vessel  .„... 

Vamalo  Maru.  Large  Stem  Trawler _. 

Yayo>  Maru.  Cargo/ Transpon  Vessel „... 

2ao  Maru.  Large  Stem  Trawler  

Zutfioo  Maru  No  28.  Medium  Stem  Trawlar.. 

Zunro  Mam,  Large  Slem  Trawler 

Zuiyo  Manj.  No  2.  Large  Stem  Trawler 

Zuryo  Manj  No  3.  Large  SMm  Trawler 

Government  ol  the  RapuUie  of  Korea: 

No  501  Dong  Soo.  Cargo/Transport  \ 
Government  ol  the  NettiertandK 

Akda.  Large  Slem  Trawler .. 


Application  number 


JA-87-0011. 
JA-S7-00M. 
JA-87-0611.. 
JA-87-1540.. 


JA-87-0191  _». 


Annw  IIMina,  MedRjm  Slem  Trawlar 

Ariadna.  Medum  Slem  Trawler 

Aslnrt  Large  Stem  Trawler 

Comeks  Vroli|li  FZN.  MeAum  Stem  Trawlar.. 

Out  Oirli.  Large  Stem  Trawler 

Herxlnka  Johanna,  Medium  Stem  Trawlar 

MoMand.  Large  Stem  Trawler 

Peer  SIim,  Medium  Stem  Trawler _.. 

Pilna  Bamhard,  Large  Stem  Trawlar „ 

Zealand,  Large  Slem  Trawler 

Govemmem  ol  the  USSR  : 

18  Syezd  Vlksm.  Large  Stem  Trawler _. 

Aleiandr  Kraev,  Large  Stem  Trawler 

AHayakia  Gory,  Cargo/Transpon  Vessel 

Amurakiy  Bareg.  C«go/Transpon  Vessel 

Baganova.  Large  Stem  Trawler  ': 

Bereg  Mechly.  Cargo/ Transport  Vessel 

Cliukotsliyi  Bereg,  Cargo/Transport  Vessel ... 

Dafevir  Voslok,  Factory  Sh^) 

Danko.  Large  Slem  Trawler 

Fyodor  Knmav.  Large  Stem  Trawlar 

GaMan  Balarshm.  Large  Stem  Trawlar 

tnjmrudnyi.  Large  Stem  Trawler _ 

Kalinovo,  Large  Stem  Trawlar „.. 

Kamenfca.  Medium  Slam  Trawler 

Kargal.  Largs  Stem  Trawlar.. 


Khnjstalnyi  Bareg.  Cargo/Transport  Vassal 

Korenga.  Large  Slem  Trawler 

Lauma.  Medum  Stem  Trawler 

Lssogixsk.  Large  Stem  Trawler 

Lukomorye,  Tanker  Fuel/Water 

My«  Chasovoy.  Large  Stem  Trawlar. _ 

Mys  Grolovyi.  Large  Stem  Trawlar 

Mys  llmovyy.  Large  Stem  Trawlar 

Mys  Kuntsiuy,  Large  Stem  Trawler ,«, 

Mys  Kuznetsova.  Large  Stem  Trawlar ._ 

Mys  Orekhova.  Large  Stem  Trawlar 

Mys  Sikna.  Large  Stem  Trawler 

Mys  Yudma.  Large  Stem  Trawlar..„.. 

Nadazhda.  Large  Slem  Trawler „ 

OMtanelt.  Tanker  Fuel/Walar 


-T- 


Ostrov  Karagnskiy,  Cargo/Transpon  V* 
Ostrov  Lisyar»skogo.  Cargo/ Transport  Va 
Ostrov  Shokalskogo,  Cargo/Transport  Va 

Planenst.  Large  Stem  Trawler 

Pogranichnk  Strek«kov.  Large  Stem  Trawlar , 

Poievod.  Large  Stem  Trawler 

Rovokutaonar,  Large  Slem  Trawlar „ 

Rut«r¥jvyi.  Large  Stem  Trawler  

Saianskie  Gory,  Cargo/Transpon  V« 
Sekuschu,  Medum  Stem  Trawler  . 
Solnechnyi,  Bereg.  Cargo/ Transport  V( 

Sovetsk.  Factory  Ship 

Sovgavani.  Large  Stem  Trawler 

Sulak.  Factory  SNp 

Taetrryi  Bareg.  Cargo/Tranaport  V< 
Tamki.  Cargo/Transpon  Veaael 


JA-87-0342 

JA-«7-0010 

JA-87-0340 

JA-87-1572 

JA-87-02eO 

JA-e7-018a 

JA-87-0ie9 

JA-87-t241 

JA-87-0145 

JA-87-0240 

JA-87-0291 

JA-fl7-0535 

JA-.e7-0352 

JA-87-0332 

JA-87-0333 

JA-a7-0334 

JA-87-0643 

JA-87-1170 

JA-8&-0596 

JA-87-0282 

JA-87-0337 

JA-87-0599..,., 


JA-87-0339,,. 
JA -87-0018. _ 
JA-«7-036l ... 
JA-87-0565._ 
JA-87-0335... 
JA-«7-0351 ... 
JA-87-0331 ... 


KS-«7-0119.. 


NL-87-0006.. 
NL-87-0027.. 
NL-87-0009.. 


NL-87-0026 

NL-87-0014 

NL-87-0O26 

NL-87-0025. 

NL-87-0023. 

NL-«7-0024 

NL-87-0007 

NL-87-0022 


UH-87-0617.. 
UR-«7-O0O3., 
UR-87-0259.. 
UR-a7-0750., 
UR-87-075e  „ 
Ufl-87-0753., 
UR-87-0749 ., 
UR-87-0783 ., 
UH-e7-0001 ., 
UR-87-0206., 
UR-87-0190.. 
UH-87-0747  _ 

ufl-87-oeoo_ 

UR-87-0791  . 
UR-87-019B. 
UR-87-0732 ., 
UR-87-0215. 
UR-87-Oe<»„ 
UR-87-0230.. 
UR-«7-0763.. 
UR-87-0176.. 
UR-87-0092_ 
L)R-87-0204 .. 
UR-87-0711., 
UR-87-021l_ 
UR-87-0017.. 
UR-87-0183., 
UR-87-0025.. 
LIR-«7-0061  - 
UR-87-0730.. 
UR-87-0255- 
UR-«7-0254 .. 
UR-87-0257 .. 
UR-«7-07t5.. 
UR-e7-0225 .. 
UR-87-0626  „ 
UR-87-0187.. 
UR-87-0716- 
UR-87-0262.. 
UR -87-0792.. 
UR-87-0485„ 
UR-87-0777.. 
UR-87-0234 .. 
UR-87-0238- 
UR-87-0770 .. 
UB-87-0741 .. 


Fishery 


BSA,  GOA 

BSA.  GOA 

BSA,  GOA..... 

BSA.  GOA 

ABS 

BSA.  GOA 

BSA.  GOA 

BSA,  GOA 

BSA 

BSA.  GOA 

ABS 

ABS 

ABS _. 

BSA,  GOA,  NWA,  SNA. 

BSA,  GOA..._ 

BSA __ 

BSA 

BSA,  GOA 

BSA,  GOA..... 
BSA,  GOA..... 

BSA.  GOA 

BSA,  GOA 

BSA,  GOA 

BSA.  GOA,  SNA. 

BSA,  GOA 

BSA,  GOA 

BSA,  GOA,  NWA,  SNA.„. 

BSA,  GOA 

BSA,  GOA,  NWA,  SNA 

NWA 

BSA 

BSA.  GOA 

BSA.  GOA 

BSA,  GOA 


lyp* 


ABS.  BSA.  GOA.. 


NWA.. 
NWA.. 
NWA.. 
NWA,. 
NWA.. 
NWA,. 
NWA.. 
NWA.. 
NWA.. 
NWA.. 
NWA... 


BSA.  GOA.. 
BSA,  GOA.. 
BSA.  GOA.. 
BSA,  GOA.. 
BSA,  GOA.. 
BSA.  GOA.. 
BSA.  GOA.. 
BSA,  GOA.. 
BSA,  GOA.  NWA- 
BSA,GOA.. 
BSA,  GOA.. 
BSA,  GOA.. 
BSA,  GOA.. 
BSA.  GOA.... 
BSA.  GOA... 
BSA.  GOA... 
BSA.  GOA.. 
BSA.  GOA.. 
BSA.  GOA. 
BSA.  GOA.. 
BSA,  GOA.. 
BSA.  GOA.. 
BSA,  GOA.. 
BSA,  GOA.. 
BSA,  GOA.. 
BSA.  GOA.. 
BSA.  GOA.. 
BSA.  GOA.. 
BSA.  GOA.. 
BSA.  GOA.. 
BSA.  GOA... 
BSA,  GOA... 
BSA,  GOA... 
BSA.  GOA... 
BSA.  GOA... 
BSA,  GOA._ 
BSA,  GOA... 
BSA,  GOA... 
BSA,  GOA... 
BSA,  GOA  .„ 
BSA,  GOA... 
NWA.. 
BSA.  GOA.. 
BSA.  GOA.. 
BSA,  GOA.. 
BSA,  GOA- 


TsrWiansk.  Cargo/Tranaport  Vaaaal 

Tamel.  Large  Slem  Trawlar 

Tig*,  Large  Slam  Trawlar 

raovsk,  Cargo/Transpon  Veaael 

Tiisk.  Cargo/Tranapon  Vesael . 

Tymovak,  Large  Stem  Trawler...: 

Usaurlskaia  Taiga  Cargo/Tranaport  Vaaaal 

Vasiyavsk,  Medium  Stem  Trawlar 

Vic»or  Kingaepp.  Factory  Ship : 

Vladkioelok,  Factory  Sl^ 

Voeloehnyi  Bareg,  CargorTransport  Vaaaal 

Zvazdnyi  Bareg.  Cargo/Transpon  Vesael 

Government  ol  Spin:  ••• 

AHasa  IV,  Medum  Slem  Trawlar 

Ana  Maria  Gandan.  Medkjm  Slam  Trawlar 

Ancora  OOuro.  Madkm  SMm  Trawlar 

AnguMcho,  Medum  SMm  TrawMr 

Area  Cova,  Side  Trawlar 

Aipon,  Medum  SMm  TraaMr 

Aaexo.  Stde  Trawlar '. 

Baaamar  Dos,  Medkjm  SMm  Trawler 

Beiremar  Tras,  Medium  SMm  Trawlar 

Csmpa  da  Torres,  Medium  SMm  Trawlar 

Camon  da  Coia,  Medium  Stem  TrawMr 

Chteha  Touza,  Medkjm  Stem  Trawlar 

CodaskJa,  Madkan  SMm  TrawMr 

Corbaroya  «.  Madua  Slam  Trawlar 

Conharoya  HI.  Medum  SMm  Trawler 

CoaM  Del  Cabo,  Medum  SMm  TrawMr 

Ctwia,  Medkim  SMm  Trawler 

Egunaenka.  Me(kum  Stem  Trawlar 

Psrpeaca  IV.  Medum  Stem  Trawlar 

Fragana,  Medum  SMm  TrawMr 

FrB»e  Lopaz.  Medum  SMm  TrawMr 

Fraecachcn,  Medkjm  Stem  TrawMr 

laM  AMgraroa,  Medum  Stem  TrawMr 

Ma  Graiaoaa.  Madkim  Stem  TrawMr 

Me  MonMna  Oars,  Medum  SMm  TrawMr 

teana,  Medum  SMm  Trawler 

Kanlxopa,  Medkjm  SMm  Trawler 

Lun  Ooa  Ptooa,  Medum  Stem  TrawMr 

Medroa.  Sma*  SMm  Trawlar „ , 

Manuel  Noras.  Medkim  Stem  Trawlar 

Mana  Eugene  G,  Meikjm  Stem  Trawlar 

Mana  Teresa  Rodnguez.  Medum  Stem  Trawlar... 

Manorrea,  Madkjm  SMm  TrawMr 

Mayi  Cualro.  Medum  Stem  Trawlar 

Mirador  Del  Rio,  Medkjm  Stem  TrawMr 

MooM  Agudo.  Medkim  SMm  Trawler 

Monte  de  Vioa,  Medium  Slem  Trawlar 

Monte  Faro.  Medum  Stem  Trawlar . 

Moradma.  Smal  Slem  Trawler 

Moula.  Medkvn  SMm  Trawler 

Nache.  Medum  Slem  Trawler 

Noska.  Medium  Stem  Trawler 

Otja*).  Medum  Stem  Trawler 

Peouno,  Medum  SMm  TrawMr 

Perca,  kMdum  SMm  Trawler 

Peacamio  Uno.  Medum  Stem  TrawMr 

Pescapuena  Segundo,  Large  Stem  Trawler 

Pescapuerta  Taroero.  Medum  Slam  Trawlar .> 

Pmero  Correa.  Medum  Stem  TrawMr 

Playa  de  Cadz.  Madum  Stem  Trawlar 

Plays  de  Menduna,  Smal  Slem  TrawMr 

Playa  de  Mogor 

Playa  de  Paemer.  Medum  SMm  TiawMr_ 

PuenM  Belesar.  Medum  Stem  TrawMr 

Puente  de  Gondomer.  Medum  SMm  TrawMr.. 

PuenM  Mmor,  Medum  Stem  Trawler 

PuenM  Pereras.  Medum  Stem  Trawlar 

PuenM  Toralla.  Small  Stem  Trawler 

Punu  de  Robalera.  Small  Stem  Trawlar 

Rio  Verdugo.  Medium  Stem  Trawler 

Suemar  Dos.  Small  Slem  Trawlar 

Soamar  Uno,  Medium  Stem  TrawMr 

Taaarle.  Medum  Stem  Trawler 

Teucro,  Medium  Stem  Trawler 

TSo  Marquez.  Medium  Stem  TrawMr  ______ 

L*  Ertza.  Medum  Stem  Trawler 

Vlachan.  Madum  SMm  Trawlar 

Vila  Ana.  Sida  Trawlar , 

Viia  da  Mann,  Medum  Stem  TrawMr 

Vndador.  Medum  Stem  Trawler 

Xeiloiano.  Medum  SMm  TrawMr 

Zamanas.  S«M  Trawlar 


Application  number 


UR-87-0795 . 
UR-87-0202., 
UH-«7-0162 ,, 
UR-«7-0794 ., 
UR-87-0783 ., 
UR-87-0046.. 
un-87-0782 .. 

un-«7-oeoi ,, 

Un-«7-0799.. 
UR-e7-0786 .. 
UB-87-0781  .. 
UR-67-072e .. 


SP-87-0189... 
SP-87-0057.... 
SP-«7-0090.... 
SP-87-0118.„ 
SP-«7-0013.... 
SP-87-0188  — 
SP-a7-0104_ 
SP-a7-017«__ 

SP-e7-oie2._ 

SP-87-017e..- 
SP-87-0030.... 
SP-87-0025..- 
SI>-«7-0ie5.... 
SP-«7-0015.._ 
SP-e7-0047.... 
SP-87-0159.... 
SP-a7-0124.... 
SP-e7-0062._. 
SP-87-0083.... 
SP-e7-0046._. 
SP-87-0106..- 
SP-87-0187„.. 
SP-87-0126.... 
SP-e7-0127„„ 
SP-87-0128.... 
SP-e7-0064.... 
SP-87-005e._. 
SP-e7-0035.„ 

SP-87-0024 

SP-e7-0107_., 

SP-87-0170 

SP-87-0167 

SP-e7.O190 

SP-87-0073._„ 
SP-87-0171.... 
SP-«7-0111..„ 
SP-B7-0191„_ 

SP-87-0054 

SP-87-0180._. 

SP-67-0040 

SP-87-0133 

SP-e7-0O43...„ 

SP-e7-0036 

SP-87-0108._„ 

SP-87-0045 

SP-87-0034..... 
SP-«7-0112„_ 
SP-e7-0O2O.._. 

SP-87-0086 

SP-87-0136 

SP-«7-0137„_ 
SP-e7-0021  ...„ 

SP-87-0113 

SP-87-0186...„ 

SP-fl7-0077 

SP-e7-0023..._ 

SP-e7-0185 

SP-87-0052 

SP-87-0148 

SP-87-0066 

SP-87-0143 

SP-87-0059.._. 

SP-67-0114 

SP-87.0101 

SP-«7-003e 

SP-87-0110 

SP-87-0078 

SP-87-0145 

SP-e7-0051 

SP-e7-0039 

SP-87-0022 

SP-87.0053 


Fishsry 


BSA,  GOA,. 
BSA,  GOA.. 
BSA,  GOA.. 
BSA,  GOA.. 
BSA.  GOA.. 
BSA.  GOA.. 
BSA.  GOA.. 
BSA,GOA„ 
NWA„- 


BSA,  GOA.. 
BSA.  GOA- 
BSA.  GOA.. 


NWA- 


NWA.. 


NWA.. 
NWA- 


NWA- 


NWA.. 
NWA.. 
NWA.. 
NWA_ 
NWA.. 


NWA.. 
NWA.. 


NWA.. 
NWA.. 


NWA,. 
NWA.. 
NWA.. 
NWA- 


NWA- 


NWA.. 
NWA- 
NWA- 
NWA- 
NWA.. 


NWA„ 


NWA- 


NWA.. 
NWA.. 
NWA.. 
NWA.. 
NWA.. 
NWA.. 
NWA.. 
NWA.. 
NWA.. 
NWA-, 


NWA.. 
NWA. 


NWA- 
NWA- 
NWA.. 
NWA.. 
NWA„ 
NWA.. 
NWA.. 
NWA- 
NWA.. 
NWA-. 


NWA.. 


NWA.. 


NWA- 
NWA- 
NWA.. 


NWA.. 
NWA.. 


NWA.. 
NWA- 
NWA- 
NWA- 
NWA.. 
NWA.. 
NWA.. 
NWA.. 


NWA- 


NWA.. 
NWA- 
NWA- 
NWA.. 
NWA- 
NWA- 
NWA. 
NWA- 
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COMMITTEE  FOR  THE 
IMFtEMENTATIOfr  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  UmRs  for  Certain 
Cotton  And  Man-Mad*  FUmt  T*xtil* 
Products  Prodac«(t  or  Manafactur«<f  rn 
Macau 

December  10, 1988.  ' 

The  Chairman  of  tl*  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA>.  onder  the  anthority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  weued  the  directive- 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  or  December  17, 
1986.  For  further  information  contact 
Diana  Solkoff,  intemational  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  Hmits,  please  refer 
to  the  Quota  Statu*  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  informalion  oa 
embargoes  and  quota  re-openings. 
please  call  (202)  377-3715. 

Background 

A  CITA  directive  dated  December  10. 
1985  (50  FR  50934)  estabHahed  Kmits  for 
certain  specified  categories  of  cotton, 
wool  and  man-made  fibee  texitle 
products,  including  Categories  333/334/ 
335.  347/348.  641  and  647/648,  produced 
or  manufactured  ht  Macau  and  exported 
during  the  agreement  year  which  began 
on  January  1. 1986  and  extends  throngh 
December  31. 1986.  Under  the  terms  of 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  29, 1982  and  January  9, 1984 
between  the  Governments  of  the  United 
States  and  Macau,  the  restraint  limiu 
for  the  foregoing  categories  are  beiny 
increased  by  application  of  swing  for 
the  1986  agreement  year.  I»  the  letter 
which  follows  this  notice  the  CITA 
Chairman  directs  thp  Commissiooer  ol 
Customs  to  implenent  the  adjusted 
limits. 

A  description  ef  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Fadacal  Register  on 
December  13. 1982  (47  FR  55709J.  as 
amended  on  April  7. 1983  (48  FR  1S17S), 
May  3. 1983  (48  PR  19924).  December  14, 
1983.  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4.  1984  (49  FR 
13397).  Jrme  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
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WUIam  H.  Ho«uta»  M. 

Chairman.  Committee  for  the  Implementation 
of  Tkxtrtes  Agreements. 

^^flwmiM^e  lor  ifie  nnpranivntHtioo  at  TsxtQ^ 
AyvementB 

Camnissioner  of  Customs. 
I^paeiJDeiU  ef  the  Treasury ,  Waafnitgion,  DC 
20229. 

Dtar  Mr.  Cbminissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  TtJ,  T985  from  th« 
Cbairman,  Committee  for  the  ImplenMStatiaa 
•f  Textile  AgreemenU.  which  e»t«bli»hed 
lesfi  aifrt  limits  for  certain  cotton,  wool,  and 
maa-made  fiber  textile  products,  produced  or 
BMiafactured  in  Macau  and  exported  durinf 
the  agreement  year  which  began  on  {amiary 
T,  IMO  and  extends  through  December  31, 
1988. 

Effective  oa  December  17, 1986,  the 
directive  of  December  lO,  1985  is  heretiy 
birtber  amended  to  adjust  the  previously 
•atablished  restraint  limits  for  tiie  Cottewii^ 
categories  under  the  term*  ef  the  Biiwteral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  December  29, 1983  and)aaaajy 
A  1985.  a* amended:' 


CHiHHf 

AdjiaMtf  ««^Molmir> 

333/334/335 

347/3« 

841 

134.647  dozan  o«  «r«Kh  not 
mora  ttiw  68.273  donn  ilwl 
to  m  CMagory  338/335. 

403,327  dnwi 

98SS0  (tozMi. 

scr/SM 

pan.  that:  (1)  iMttan  Iha 
may  ba  aacaadad  hy 


■■•  •^■'M  ■!  Bw  ■nBMiiwmji  Of  mc  _^ 

■  Tha  tcTMs  hava  not  baan  adjualad  to  raflact  wy  naBtM 
exported  tftar  Daoambar  31,  1885. 

■  "8  LfORifnittee  ror  ttie  bnplementHtioQ  of 
Textihe  Agreement*  has  determined  that 
thcae  actions  fall  within  the  fnrfign  a/Iain 
exception  to  (he  rulemaking  provisiona  of  5 
IT.S.C  553  (a)tt). 
Sincerely, 

WiUtam  H.  Uoustoo.  III. 

Chairman.  Committee  for  the  Implemeatatioi* 
of  textile  Agreements, 
[m  Doc.  88-28625  Filet*  12-l»-88r  8:45  amj 
WUJM  CODE  SSIO-On-M 


Adiwstinfl  Import  UmlU  for  CartalM 

Products  ProducacT  or  llanuf actur«4  ii» 
Thailand 

December  19, 1980. 

The  Chairman  of  the  Comniittee  for 
the  Implementatiuii  of  Textile 
Agreements  [CTTA).  under  the  authority 
contained  in  E.0, 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  17. 
1986.  For  further  information  contact 
Kathy  Davis,  Intemational  Trade 

/ 
11 


Speciab«t  Office  tri  Twrtiyes  and 
Apparel,  U.S.  Department  of  Commerce, 
fZO^  377-421?.  For  iafbrmfttioa  ob  the 
quota  status  of  this  linHt.  pteoae  refer  to 
the  Quota  Statns  Reports  which  are 
posted  on  the  buQetin  bsarda  of  each 
Cmtamg  port  or  cat)  {202}  535-9180.  For 
information  on  erabargoea  and  quota  re- 
openings.  please  call  (202)  377-3715. 

The  Bilateral  Cbtton.^  Wool  aai  Man- 
Made  Fiber  Textile  Agreement  of  Hy  27 
and  A«f«at  9.  MB3  between  the 
Governments  of  tiie  Uniicd  States  and 
Thailand  provides,  among  other  things. 
for  the  borrowing  of  yardage  from  the 
succeeding  year's  lere*  with  the  amount 
used  being  deducted  from  the  level  ia 
the  succeeding  year,  arrcstosed,  if 
deducted  btrt  not  used  fcarryforwarcQ. 
At  the  request  of  the  Government  of 
Thailand,  special  carryforward  is  being 
applied  to  the  restraiat  limit  previously 
established  for  coHon  and  man-nade 
fiber  textile  products  in  Categories  330- 
359  and  630-«60;  as  a  group,  prodnced  or 
mamrfactured  in  Thailand  arid  exported 
during  the  agreement  period  wkick 
began  on  December  1. 1985,  and  extends 
through  December  31.  ig8&  (See  50  FR 
49438.}  In  the  letter  which  fbHo«v9  thn 
notice,  the  Chairman  directs  the 
Commissioner  of  Custosia  to  incrcfne 
the  kmit  from  94.887. 47tJ  square  yards  to 
99.887,476  squace  yards  ioc  the 
agreeaMDl  year  w^iich  begsR  on 
December  1, 1985  and  exteads  throu^ 
December  31. 1986t  ta  account  for 
special  canyforwanf. 

A  description  of  (he  textile  categories 
in  terms  of  T.S.U.S.A.  aumbers  was 
published  in  tlie  Fa4saat  Ragislar  on 
December  13, 1982  (47"  FR  SS709I.  as 
amended  on  Apnl  7. 1982  HB  FR  1&175], 
May  3, 1983  (4»  FR  W9241,  December  14, 
T983  (48  55607),  December  3a  1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397). 
Irme  28, 1984  (49  FR  26622).  July  10, 1984 
(49  FR  287S4),  Navoaber  »,  1984  (40  FR 
44782),  and  in  Statistical  Headnote  5. 
Schedule  3  of  the  Tariff  Schedeles  of  the 
United  States  Annotated  (1986). 
WnUamtLHouHMtlM. 

Charnmm,  CmrrmittPf  fnr  thf  fmplBmttnfqt/f^ff 
of  Textile  Agreements 

Cbnuniltae  for  the  Inmlsfialaliiia  of  TeoilUe 
Agr—miiU 

December  16, 1988. 
t^oRimissiuiiei  of  Ctntoms, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
D^ar  Mr.  Commlssiungr  This  directive 
further  amends,  but  doe»  ntH  eancet.  tike 
directive  of  November  27, 1985.  which 
prohibited  entry  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 


Thailand  and  exported  during  the  agreement 
period  which  began  on  December  1, 1985  and 
extends  through  December  31, 1988. 

Effective  on  December  17, 1986,  the 
directive  of  November  27, 1985  is  hereby 
further  amended  to  include  an  adjusted  ' 
restraint  limit  for  Categories  330-359  and 
630-659,  as  a  group,  to  99,887,476  square 
yards.* 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  653(a)(1). 
Sincerely, 
William  H.  Houston,  m. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  86-28561  Filed  12-18-86;  8:45  am) 

BIUJNG  CODC  Kie-OM-M 


Adjusting  tha  Import  UmH  for  Certain 
Cotton  and  Man-Mada  Fibar  Textile 
Producto  Produced  or  Manufactured  In 
Thailand 

December  16, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11851  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  22, 
1986.  For  fiu^er  information  contact 
Kathy  Davis,  Intemational  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

A  CITA  directive  (as  amended), 
establishing  import  limits  on  specified 
categories  of  cotton,  wool  and  man- 
made  fiber  textile  products,  produce'd  or 
manufactured  in  Thailand  and  exported 
during  the  twelve-month  period  which 
began  on  January  1, 1986,  was  published 
in  the  Federal  Register  on  December  26, 
1985  (50  FR  52825).  Under  the  terms  of 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  July  27 
and  August  8, 1983,  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  Thailand,  the 
restraint  limits  for  Categories  319  and 
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'  According  to  Die  terms  of  tlie  bilateral 
agreement  of  July  27  and  August  S,  1863, 
kdminiatrative  arraiigementa  or  adfuftments  may  l>e 
made  to  resolve  problem*  ariaing  in  the 
implementation  of  ttte  agreement 

*  The  limit  ha*  not  l>cen  ad)u*ted  to  account  (or 
•ny  import*  exported  after  November  3a  1965. 


605  pt.  (only  TSUSA  number  310.9500) 
are  being  increased  by  the  application  of 
carryforward  for  the  agreement  year 
which  began  January  1, 1986. 
Carryforward  is  an  amount  borrowed 
fi^m  the  category  limit  for  succeeding 
agreement  year  and,  to  the  extent  used, 
is  deducted  from  the  hmit  for  the 
succeeding  year.  In  addition,  incorrect 
charges  of  42,997  pounds  will  be 
deducted  from  the  imports  charged  to 
the  current  agreement  year's  limit  for 
Category  605pt.  The  limit  is  currently 
fiUed. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14. 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386) 
and  in  Statistical  Headnote  5,  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1986). 
William  H.  Houston  UI, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

Committea  for  the  Implementation  of  Textile 
Agre«n«Dta 

December  16. 1986. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  19, 1985  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements  which 
established  restraint  limits  for  certain 
specified  categories  of  cotton,  wool  and  man- 
made  fiber  textile  products,  produced  or 
maiAifactured  in  Thailand  and  exported 
during  1986. 

Effective  on  December  22, 1986.  the 
directive  of  December  19, 1985  if  hereby 
further  amended  to  increase  the  previously 
established  restraint  Umits  for  the  following 
categories  under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  )uly  27,  and  August  8, 1983,  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Thailand:  > 


*  The  Agreement  provides  in  part,  that:  (1)  under 
certain  ipecified  condition*,  certain  specific  limits 
or  •ubiimil*  may  be  exceeded  by  not  more  than  7 
percent  for  cotton  and  man-made  fiber  and  1 
percent  for  wool  product*,  provided  that  the  amotmt 
of  the  increa*e  i*  compensated  for  by  an  equal 
square  yard*  equivalent  decreaae  in  another 
specific  limit  in  the  same  group.  (2)  apecific  limit* 
may  be  increaaed  for  carryover  up  to  11  percent  and 
carryforward  up  to  6  percent  of  the  applicable 
category  limit;  and  (3)  adminiatrative  arrangements 
or  adjuatment*  may  be  made  to  resolve  problems 
oriaing  in  tlie  implementaUon  of  the  agreement 


Calagaiy 

AiSusMd  12-fln.  taa»aint  hnM  > 

aio 

7.574.B62  fquara  yards. 
576.«58  poinds. 

■OSpIl 

■nie  lunif  have  not  btun  atSuatad  to  adcounl  lor  ww 

Imporl*  anportad  aflar  Oac«nitar  31,  1865. 
'  m  Cal^iory  605,  only  TSUSA  nwnbar  310.9500. 

Also  effective  on  December  22, 1986, 
imports  charged  to  the  current  agreement 
year's  limit  for  Category  BOSpt.  should  be 
reduced  by  42,997  pounds. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
William  H.  Houston  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  88-28562  Filed  12-T6-86;  8:45  am] 

■HLMa  CODC  3610-OR-M 


Adjuating  the  Import  Umita  for  Certain 
Wool  and  Textile  Products  Produced 
or  Manufactured  In  Uruguay 

December  12, 1986.  ' 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  19, 
1986.  For  further  information  contact 
Janet  Heinzen,  Intemational  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Departinent  of  Commerce, 
(202)377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

The  Bilateral  Wool  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  December  30, 1983  and 
January  23, 1984,  as  amended,  between 
the  Governments  of  the  United  States 
and  Uruguay  establishes,  among  other 
things,  specific  limits  for  women's,  girls', 
and  infants'  wool  coats  in  Category  435 
and  wool  skirts  in  Category  442, 
produced  or  manufactured  in  Uruguay 
and  exported  during  the  period  which 
begin  on  July  1, 1986  and  extends 
through  June  30, 1987.  The  agreement 
provides  for  carryover  of  shortfalls  in 
certain  categories  from  the  previous 
agreement  year  (carryover). 

In  the  letter  which  follows  this  notice 
the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  increase 
the  specific  limits  for  Categories  435  and 
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4tt  I*  4MM  dans  aad  30.27»  i 
respectively. 

A  descriptunaf  (kt  textiTe  categonc* 

pubiishetf  in  tbe  Phdual  "ipktT  on 
DecemlfCT-ia^  IMS  ^  O^  S&TOi^  m 
amended  oa  April  7^  isaa  14&F111S175]. 
May  3. 1983  (4&  FR 19924],  December  1^ 
1983w  (4A  FR  56«09).  Deeeoibef  38^  1983 
(48  FR  57584).  Aprk  4. 19M  (4«  FR 
13397)1  )He  3A.  19M  (4tt  FR  38623),  friy 
16,H»iMgFKa»y5<9^  Wpyeiwberg.  WM 
(49FR  ««7«By.  Jirfjr  M.  18»  fSI  FR  253881 
and  m-  Stgfwtital  Hwrdnote.  5,  Schedule 
3  of  the  Tariff  Schedules  of  the  Uaited 
States  Annotated  (1986]. 
WUliam  H.  Houston,  m, 

Chainnan,  Committee  for  tbe  ImpleiBeatatiaa 
of  Textile  Agreements. 

Committee  for  the  ImpleaMHialie*  •{  TaKtikB 
Agreements 

December  12, 1986. 
CoiBBHssnjirer  of  Ctntoms, 
Dep&rlHtent  ofaiv  Ttvasury,  ft^ssJHngton^  DC 
20229. 

Dear  Mr.  Commissioner  Qn  August  7, 1986, 
the  Chairman,  Committee  for  the 
Implemeolatioa  of  Textile  Aoceemects. 
directed  you  to  prohibit  entry  of  certaia  wool 
textile  products  exported  during  the  twelve- 
month period  beginning  on  Puly  1, 1986  and 
exttendtag  thioogh  Jiuie  30, 1987.  produced  or 
manufectmed  rn  tlmgnajr.  in  excess  of 
desigiiedd  lesbaint  limits.  The  Chainnan 
farther  a&<in«4  you  that  the  limtts  are-  subject 
toaf^—tTent* 

EffeetivK  onOkcemher  1&  19n  povagnipfr 
1  of  the  dnctive  of  Angut  7, 1385  is  lerehy 
nmrtiaj  ta  kxlu^  the  fotiowtjig  adiusted 
restiatek  UaH*  for  wool  textile  products  is 
Categpries  405  aad  «42: 


(  CMi«>y 

MMIM  1M<*  MMM*  Mf 

jas 

49,40«.(Man. 

442 _. 

■  T?w  imiH  hav«  not  basn  adMtad  lo 
—poitKi  attar  Jui*  30.  1960. 

The  CommiUee  (er  lk»  hnpleaKatadon  of 
Textife  A^veHMBte  has  detennancd  tha4 
these  action*  fall  iwitiua  tke  fareiga  affaics. 
exception  to  the  ruiemaluag  pcevisieoa  of 
U.S.C.  553. 
Since  Eety, 

Wil&am  K  HousUin.  UL 

Ckminaaa,  Coamuttaa  far  the  biplementatiott 

of  textile  Agnemenls. 

[FR  Doc  8fr-2£53&  Filed  Xtr-li-Ki  iAi»ai\ 


*  Thrtifa  "kdJMlmanr  aafanto  tlMae 

of  December  3a  19B3  and  [aauary  2X  IsatTac 
■mwufcd  an<f  extended  between  the  Covemment* 
of  the  United  Stat»»  and  Lfrognay^.  winch  provide,  ir 
part,  ltM<!  fcnit>«ai&is  Inita  may  br^lMtadlbr 
carryover  and  caityfacwaidt  and  U).  adouaiaVativc 
arran^menti  or  adfuatmcnt*  may  tM  made  to 
reao^Fp  bbr^^  pvDOMsie  tsntwlBf  to  tjie 


COMMITTEE  FOR  PimCMASE  RKW 
THEjtIWDAWe  OTHER  SEVERELY 
HAMDfCAPPED 

Pri ■■■!  LM 1M7,  AtWHIuii 

AflCMCYi  Cnaimiltef'  for  PuichaM  fcoa 

the  BTind  aod  Other  Severely 

Handicapped. 

ACTKNC  AddtkioD  ta  Ptocvemical  LiaL 


rThis  action  adds  to 
Procuieuieiit  List  1387  connsodnies  to  be 
produced  by  workshops  for  the  bHnd  or 
other  severely  handicapped. 
eWECIlvr  date:  January  19, 1987, 
AOORESSi  ComButtee  for  Purchase  Eram 
the  BUnd  and  Other  Severely 
Handlrapped.  Cry&tai  Square  5,  Suite 
1107, 1755  leffersoa  Davis  Higkway,. 
Ailmgton.  Virginia  22202-3500, 
FOA  FUmHCM  MFOHMATION  COWtACT 
aw.  Fleicher,  t7Q3)  557-1M5. 
urnnsmanuMf  MForaMTiva:  Qb 
AMCtwt  2S.  taaft  the  Committw  for 
Puccbaae  foa  the  Blind  aoad  Other 
Severely  Handicapped  pubAalied  notice 
(51  FR  30263]  of  ackbtiott  to  Proeiircainit 
List  1987,  November  i.  1966  (SI  FR 
39946).  Comments  wei^  received  from 
'wo  commercial  firms,  HLI  Lordship 
Industries,  Inc.  (hereafter  "Lordship") 
and  MrbfMC  hidaatriiB.  Inc.  fhereafter 
"Milspec").  which  in  the  past  had 
received  contracts  from  die  Gownvncnl 
to  produce  one  or  more  of  the  arvcn 
medals  and  medal  sets.  The  maior 
issues  they  raised  were  regarding  the 
amoont  at  prodictivn  the  workshop 
would  actuvHy  perform,  the  workshop's 
qualification  with  respect  toempk>3nng 
at  least  75%  scTcreiy  handrcapped  direct 
hrbor  in  pruJutiiig  the  items,  the 
workshop's  capabiRty  to  produce  the 
items  incfuding  the  reliability  of  its 
subcontractors,  the  relative  benefit  to 
severely  handicapped  workera  in  the 
workshop,  the  impact  on  the  two  firms, 
and  the  provision  o£  indciequate  notice 
by  tbe  Committee  ol  the  imiMrs  raised  in 
thtft  proceeding;  CoaHnents 
recMHBendiag  apprawai  of  Ifae  action 
wete  ako  leccEved  ban  Ike  wOTkahop 
psoposiag  to  prodace  the  ib«(^I»  and 
medal  sets,  Ehvyw  Inatrtutes  (hereafter 
"Elwyn"^  anrf  from  the  central  nonprofit 
agency,  the  National  Industries  for  the 
Severely  Handicapped,  representing  the 
waakshepk 

Barkgrnwd 

On  January  27. 1984>.  the  Conuiuttee 
approved  the  nrkittMMi  to  tha 
Procuraneiit  Lis*  ti  the  me^^  ani  gbt 
meoar  sefs  fisted  betew.  Chr  Jtme  4, 1988» 
the  United  States  Court  of  Appeals,  fiai 
the  Fouitk  CiKtiik  diMCtad:  that  Ika 
CoaaMdn^a  4eciiia»  be  aat  aaMv  Am- t9 
tne  imoe^iific^r  of  tne  expranrt^ory 


statement  in.  the  Cemmltlee's  notice  of 
fanuary  37. 19M.  The  U«tcd  Stales 
District  Coaat  for  the  Eestara  Disttict  of 
Virciaia.  by  oadcr  dated.  Au^^s*  29«  1980. 
vacated  tfie  daciakw  of  fhe  CoimnFttee 
which  addet!  fhe  metfctl  and  8t?c  medal 
sets  to  the  Proc    nnent  List,  "ttiis  action 
reflects  the  Committee's  decision  on  the 
Sttftafmrty  or  tne  aCTcfitiort  or  trie  seven 
medafs  and  medaf  sets  listed  below  to 
the  Procuremenl  lisL 

Production  in  Workshop 

Lordship  i  iniiiiii  aft  A  that  tfie 
pcoduction  of  the  ncdai  pendaot 
constitutes  about  70%  of  die  labor 
requited  to  pcaduoe  a  compiete  medal  or 
medal  set  and  that  the  labot  required  ba 
produce  the  medal  pendant,  which  the 
workshop  plans  to  subcontract,  should 
be  BKhuied  is  datemnaing  the 
workshop's  ratio  at  arrerety 
baodica^^d  direct  laber  m  producing 
the  medal  and  medal  sets.  The  commeM 
raises  two  issues.  The  first  relates  to 
how  much  of  the  manufacturing  process 
a  workshop  must  perform  or  a 
commodity  is  order  for  the  work  to 
qpiabfy  aa  pndactieB  mider  Pub,  L  92- 
2S  ae  amended  (41  U^C  4e-^8c),  The 
second  canoenu  liiwtfcer  any  direet 
labor  boos*  perfanned  hj 
subcontractor*  shovk)  be  inchidiec)  m 
determioing  if  the  workshop  win 
produce  the  commodity  emptoyfng  a< 
least  75%  blind  or  other  severe^ 
handicapped  direct  labor. 

The  Committee  has  defined 
prodnctioD  in  its  regjriations  (41  CFR  51- 
4.5?. 

lliose  regulations  clearfy  do  not 
require  that  a  workshop  perform  all  of 
the  manufacturing  opera  tioBS  involved 
in  order  to  qualify  as  a  producer  of  a 
commodity.  The  definition  of  prpdwctiow 
in  the  Committee's  regulations  poiallels 
that  of  a  "raaxuifacUrer"  conlsMMed  b 
the  regulations  impleBaeniiog  the  WaUh- 
Healey  Public  CooUacts  Ael  (41  U.SjC. 
36-4S].  Those  regulations  (41  CFR  50- 
206i52]  state  in  pack 

"A  hfh*  which  jHuiluciiB  Gnel  iftuis  on  its 
pnaiMcs  by  aawindltiif  tawipwnent  parts,  aR 
or  ssaw  af  which  hMW  he«»  purchased  frrmi 
others,  wil  geaenOy  b»  Gtmsidered  t9  he  » 
IneanlactaMr'  where  if  perferms  a  seriee  6f 
assenhiy  epenteos  atiliaing  nMchioes.  teofs 
and  anrfcais  taMch  caasHtale  s«fcet«R«iaf  and 
signifgaat  fahrinlJeii  or  pcadacfiaa  ef  the 
desnd  prodaBtL" 

Lordship  has  submitted  data  which 
shows  that  nsing  that  flnirt 

TTUiniifiLrtiirina  prnfccaya    7Q&  oi  tiu 

total  prodaetiott  tiaae  ia  kwalMcd  in 
manufacturing  Iha  peadawf.  wMeh 
opararHm  fne  wotkbR'QP  ptaRV  to 
subcontract 
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Elwyn  reports  that  based  on  the 
'  manufacturing  times  required  under  its 
method  of  operations  to  produce  the 
drape  and  service  bar  and  to  package 
the  completed  medal  set.  and  the  times 
reported  by  its  subcontractors  to 
produce  the  pendant,  between  64%  and 
80%  of  the  total  time  required  to  produce 
the  medal  set  including  the  production 
of  the  pendant,  would  be  performed  in 
the  workshop.  If  the  total  time  is 
determined  by  using  Elwyn's  time  to 
produce  the  drape  and  service  ribbon 
and  for  packaging  and  Lordship's  time  to 
produce  the  pendant,  at  least  60%  of  the 
total  production  time  would  be 
performed  in  the  workshop. 

Based  on  Elwyn's  manufacturing 
methods  and  the  operations  it  would 
perform  in  producing  the  medals  and 
medal  sets,  Elwyn  clearly  meets  the 
defmition  of  production  both  under  the 
Committee's  regulations  and  as  a 
manufacturer  under  the  Walsh-Healey 
regulations. 

Qualification  of  Workshop 

Lordship  commented  that  the  portion 
of  the  production  performed  by  Elwyn's 
subcontractors  should  be  considered  in 
determining  if  Elwyn  will  produce  the 
medals  and  medal  sets  emplojring  75% 
severely  handicapped  direct  labor. 

The  defmition  of  a  qualified  nonprofit 
agency  for  the  blind  or  such  agency  for 
.  other  severely  handicapped  under  Pub. 
L  92-28  (41  U.S.C.  4ab  (3)  and  (4)  limits 
the  direct  labor  hours  used  in 
determining  the  75%  criterion  to  the 
direct  labor  hours  performed  by 
individuals  who  are  employed  in  the 
agency.  Similarly,  fhe  Committee  has 
required  workshops  proposing  the 
addition  of  a  commodity  or  service  to 
the  Procurement  List  to  report  on  the 
ratio  of  blind  or  other  severely 
handicapped  labor  it  expects  to  employ 
in  the  workshop  in  producing  the 
commodity  or  providing  the  service  if  it 
is  added  to  the  Procurement  List  In  the 
case  of  a  commodity,  as  long  as  the 
workshop  meets  the  defmition  of 
production  under  Committee 
regulations,  the  number  of  hours 
performed  by  any  subcontractors  has  no 
bearing  whatsoever  on  the  ratio  of 
direct  labor  performed  in  the  workshop, 
whether  in  the  production  of  a  particular 
commodity  or  in  tht  overall  direct  labor 
hours  used  in  the  production  or 
provision  of  commodities  or  services  in 
^  agency. 

In  the  fiscal  year  ending  September 
30, 1985  (the  most  recent  year  for  which 
the  Committee  has  a  report),  Elwyn 
employed  severely  handicapped 
individuals  for  97,8%  of  the  total  direct 
labor  hours  performed  in  the  agency, 
Elwyn  plans  to  employ  severely 


handicapped  persons  to  perform  100% 
percent  of  the  direct  labor  required  in 
the  workshop  to  produce  the  seven 
medals  and  medal  sets.  Thus,  Elwyn 
meets  the  requirements  as  a  qualiBed 
agency  for  other  severely  handicapped 

Lordship  has  questioned  Elwyn's 
estimates  of  handicapped  labor  to 
produce  the  seven  medals  and  medal 
sets.  The  workshop  determines 
productivity  rates  by  comparing 
performance  by  the  severely 
handicapped  client  with  the  timed 
actual  performance  of  a  non- 
handicapped  employee.  At  this  point 
Elwyn  has  considerable  experience  in 
producing  over  600,000  medals  and 
medal  sets  and  has  adjusted  its  reported 
production  times  to  reflect  that 
experience. 

Lordship  has  also  questioned  the 
basis  for  Elwyn's  productivity  factor  in 
estimating  the  amount  of  severely 
handicapped  labor  used  to  produce  the 
medals  and  medal  sets. 

Elwyn  has  submitted  a  letter  which 
included  a  copy  of  a  client  payroll  report 
selected  at  random,  for  a  day  in  April 
1986.  The  report  shows  that  on  that 
date,  Elwyn  had  29  clients  working  in 
the  production  of  medals  and  medal  sets 
and  their  productivity  ranged  from  a  low 
of  8.6%  to  a  high  of  48.3%  with  an 
average  of  slightly  less  than  25%.  Using 
that  productivity  factor,  the  total 
handicapped  dn-ect  labor  hours  in  the 
workshop  would  equate  to  about  25 
handicapped  man-years  of  labor.  Thus, 
it  appears  that  the  13.7  man-years 
estimated  by  the  workshop  is  a  very 
conservative  number  and,  in  reality,  the 
euldition  of  the  seven  medals  and  medal 
sets  to  the  Procurement  list  would 
provide  more  than  20  man-years  of 
severely  handicapped  employment 

Capability  of  Workshop  to  Produce 

Lordship  questioned  the  capability  of 
the  workshop  to  produce  the  medals  and 
medal  sets  in  compliance  with 
Government  specifications  and  delivery 
requirements  and  submitted  documents 
concerning  deficiencies  reported  by  the 
procuring  activity.  The  documents 
indicated  that  in  one  instance  in 
December  1984,  2.240  medal  sets  were 
produced  with  the  color  sequence 
reversed  on  the  ribbon  drape  which 
contained  a  number  of  colored  stripes. 
The  quantity  of  defective  items  still  in 
the  depot  was  returned  to  Elwyn  for 
replacement.  Elwyn  was  required  to 
reimburse  the  Government  for  the  full 
cost  of  the  defective  medals  which  had 
been  issued. 

Other  documents  submitted  indicate 
that  Elwyn  was  unable  to  meet  the 
delivery  date  for  first  article  samples  for 
one  medal  and  one  medal  set  In  May 


and  July  of  1985,  the  workshop  received 
conflicting  instructions  on  the  delivery 
of  three  medals  and  medal  sets.  When 
the  discrepancies  were  pointed  out  to 
the  procuring  activity,  the  orders  were 
amended  to  reflect  the  original  delivery 
dates  for  the  two  items  in  question.  The 
workshop  met  the  required  first  delivery 
dates  for  both  items. 

A  third  point  concerned  the  box 
marking  and  the  pads  used  in  packaging 
of  first  article  samples  submitted  for 
approval.  Elwyn  had  acknowledged  in 
its  transmittal  letter  that  the  maricings 
were  incorrect  and  that  the  pads  were 
not  the  correct  pads.  The  procuring 
activity  found  that  the  medal  set  sample 
met  the  requirements  of  the  contract 
except  for  the  deficiencies  which  Elwyn 
had  ah-eady  pointed  out  and  accepted 
the  samples  subject  to  the  corrections  of 
the  packaging  by  the  workshop. 

Between  January  27, 1984  and  October 
15, 1988,  Elwyn  produced  about  620,000 
medals  and  medal  sets  for  the 
Government  Except  for  the  one  instance 
in  Elwyn's  initial  stages  of  production 
where  the  ribbon  was  reversed,  the 
procuring  activity  has  reported  no  other 
problems  with  respect  to  the  quality  of 
the  medals  and  medal  sets  which  Hwyn 
has  produced. 

Based  on  the  data  on  recent 
shipments,  Elwyn  has  generally  been 
shipping  ahead  of  schedule. 

The  Committee  requested  the 
procuring  activity  to  inspect  Elwyn  to 
determine  its  capability  to  produce  the 
items  being  proposed  for  addition  to  the 
Procurement  List  The  procuring  activity 
has  waived  the  inspection  of  the 
workshop,  thus  indicating  its 
satisfaction  with  the  quality  and 
delivery  of  the  items  produced  by  the 
workshop.  Based  on  the  preceding,  the 
workshop  is  determined  capable  of 
producing  the  medals  and  medal  sets  in 
compliance  with  the  Government's 
specifications  and  delivery 
requirements. 

Lordship  has  also  questioned  the 
reliability  of  the  Elwyn's  subcontractors 
who  provide  the  pendant  and  has  stated 
that  the  Committee  regulations, 
specifically  41  CFR  51-2.6(1W,  require  the 
workshop  to  prove  the  reliability  of  its 
subcontractors  and  that  no  such  proof 
has  been  provided. 

There  is  nothing  in  the  referenced 
portion  of  the  Committee's  regulations 
which  requires  the  workshop  to  certify 
or  prove  the  capabiUty  of  its 
subcontractors. 

Based  on  Elwyn's  performance  In 
producing  and  shipping  medals  and 
medal  sets  to  the  Government  during  the 
period  that  the  items  were  on  the 
Procurement  List,  it  is  obvious  that  its 
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subcontractors  for  the  pendant  are 
providing  that  component  in  a  timely 
manner  which  is  the  best  proof  of  their 
reliability. 

Lordship  also  questioned  the 
workshop's  capability  to  produce  two  of 
the  medal  sets  at  the  Committee's  new 
fair  market  prices.  The  workshop  has 
provided  assurances  of  its  ability  to 
manufacture  the  seven  medals  and 
medal  sets  at  the  new  fair  market  prices. 
The  fact  that  a  workshop  may  produce 
one  or  more  items  of  a  group  of  items  at 
a  loss  is  not  unusual.  The  Committee 
has  interpreted  the  definition  of 
suitability  in  its  regulation  to  mean  that 
the  workshop  has  the  capability  to 
produce  the  commodity  or  provide  the 
service  and  is  willing  to  do  so  at  the  fair 
market  price  established  by  the 
Committee.  In  this  regard,  the 
Committee  has,  from  time-to-time, 
approved  the  addition  of  commodities  to 
the  Procurement  List  which  a  workshop 
had  planned  to  produce  at  a  loss. 
However,  in  each  case,  the  workshop 
has  provided  assurances  that  it  agrees 
to  produce  the  commodity  at  the 
Committee's  fair  market  price  similar  to 
the  assurances  provided  by  Elwyn  in 
this  case. 

Analysis  of  Procurements 

Before  considering  the  possible  Impact 
on  conunercial  firms  who  have  produced 
the  seven  medals  and  medal  sets  in  the 
past,  it  is  appropriate  to  review  the 
awards  of  contracts  for  medals,  medal 
sets  and  decorations  which  have  been 
produced  by  the  Defense  Personnel 
Support  Center  PPSC)  from  January  1. 
1974  to  September  30. 1986. 

During  the  ten  years  from  January  1, 
1974  through  December  31, 1983  (ending 
just  prior  to  the  addition  of  the  seven 
medals  and  medal  sets  to  the 
Procurement  List  on  January  27, 1984], 
DPSC  awarded  contracts  for  those 
seven  medals  and  medal  sets  totaling 
$1,687,937,  or  a  yearly  average  of 
$168,794.  During  the  five-year  period 
from  January  1, 1979  through  December 
31. 1983,  awards  for  those  medals  and 
medal  sets  totaled  $1,337,635  for  an 
average  of  $287,528.  The  records  show 
that  the  procurements  of  these  items 
were  made  on  a  very  irregular  basis.  In 
fact,  during  both  the  ten-year  and  five- 
year  periods,  on  the  average,  fewer  than 
half  of  the  seven  medals  were  procured 
in  any  calendar  year. 

In  December  1982.  an  article  entitled 
"Did  You  Get  Your  Medals"  appeared  In 
"Parade  Magazine",  which  was  carried 
by  a  number  of  major  newspapers 
throughout  the  country.  As  the  result  of 
that  article  and  similar  articles  in 
veterans  pubUcations.  a  large  number  of 
veterans,  particularly  World  War  H 


veterans  have  been  requesting  the 
medals  to  which  they  were  entitled.  By 
mid-1984,  the  Army  was  receiving 
requests  from  veterans  at  a  rate  of  1,450 
per  week  or  over  75,000  on  an  annual 
basis.  Of  the  seven  medals  and  medal 
sets,  those  primarily  affected  were  the 
Army  Good  Conduct  Medal  Set,  the 
Asiatic-Pacific  Campaign  Medal  Set,  the 
World  War  U  Victory  Medal  Set,  and 
the  World  War  II  Army  of  Occupation 
Medal  Set.  The  increased  demands  for 
those  medal  sets  resulted  in  orders  to 
the  workshop  during  1984  and  1985 
which  were  substantially  above  any 
previous  experience.  DPSC's  current 
forecasts,  which  are  based  on  recent 
demands  for  the  seven  medals  and 
medal  sets,  reflect  a  reduction  from  the 
peak  demand  in  1984  and  1985,  but 
overall,  are  still  somewhat  above  the 
pre-1984  averages. 

Orders  placed  by  DPSC  with  Elwyn  in 
1984  and  1985  for  the  seven  medals  and 
medal  sets  totaled  about  $1,440,000. 

Prior  to  the  Court  Order  of  August  20, 
1986,  the  only  procurement  of  any  of  the 
seven  medals  and  medal  sets  planned 
during  FY  1986  and  FY  1987  was  an 
order  for  28,400  of  the  Asiatic-Pacific 
Campaign  Medal  Set  with  an  estimated 
value  of  $48,280  scheduled  for  August 
1986. 

The  medals  and  medal  sets  proposed 
for  addition  to  the  Procurement  List, 
represent  only  seven  of  some  250 
medals,  medal  sets  and  decorations 
procured  by  DPSC. 

During  the  10-year  period  ending 
December  31, 1983,  DPSC  awarded 
contracts  with  a  total  value  of  about 
$17,000,000  for  all  of  the  medals,  medal 
sets,  and  decorations  it  procured.  In 
calendar  years  1984  and  1985  alone, 
DPSC  awarded  contracts  valued  at 
about  $12,000,000  for  all  medals,  medal 
sets,  and  decorations,  an  increase  of  two 
and  one-half  times  the  yearly  average 
for  the  previous  ten  years. 

Over  the  12-year  period,  the 
procurements  of  the  seven  medals  and 
medal  sets  represented  about  10%  of  the 
total  value  of  all  the  medals,  medal  sets, 
and  decorations  procured  by  DPSC. 

Medals,  medal  sets,  and  decorations 
are  a  part  of  Federal  Supply  Class  8455 
which  also  includes  such  items  as 
ribbons,  lapel  buttons,  emblems,  and 
insignia.  DPSC  reports  that  its  awarded 
contracts  in  FY  1986  totaling  over 
$8,000,000  for  all  items  in  Class  8455. 

Computing  Impact 

As  the  result  of  the  addition  of  the 
seven  medals  and  medal  sets  to  the 
Procurement  List  in  January  1984,  during 
the  past  two  and  one-half  years  the 
Government's  requirements  for  those 
items  have  been  provided  by  Elwyn.  As 


of  November  20. 1986,  no  commercial 
firm  had  received  an  award  for  any  of 
these  items  since  September  1983,  or 
more  than  three  years  earlier. 

Since  there  have  been  no  recent 
procurements  of  these  items  from 
commercial  suppliers  and  the  quantities 
which  were  last  procured  from 
commercial  suppliers  do  not  reflect  the 
current  requirements  for  the  items,  the 
Committee  approved  a  procedure  for 
computing  impact  for  the  medals  and 
medal  sets  at  its  meeting  on  September 
11. 1986.  Under  that  procedure  the 
contractor  or  contractors  who  received 
the  last  award  for  a  particular  medal  or 
medal  set  prior  to  January  1984  ("last 
contractor"),  is  considered  to  be  the 
"current  contractor"  and  the  value  of 
impact  for  that  medal  or  medal  set  is 
determined  by  multiplying  the  current 
estimated  annual  requirement  by  the 
current  fair  market  price.  The 
Committee  has  been  provided 
information  by  DPSC,  on  the  current 
requirements  for  each  of  the  seven 
medals  and  medal  sets. 

An  exception  to  that  procedure  is  if  an 
award  was  made  for  a  medal  or  medal 
set  before  the  Committee  has  acted  on 
the  proposed  addition  of  the  item.  In 
that  case,  the  firm  receiving  the  award  is 
considered  to  be  the  current  contractor 
for  the  item  and  the  impact  is  the  value 
of  that  firm's  contract  divided  by  the 
number  of  years  of  requirements 
represented  by  the  award. 

The  total  impact  on  each  firm  would 
be  determined  by  adding  the  values  of 
each  item,  as  determined  above  for 
which  that  firm  had  recently  been 
awarded  a  contract  or,  where  there  had 
been  no  recent  procurement,  was  the 
last  contractor  for  the  item  prior  to 
January  1984. 

As  the  result  of  the  court  order 
terminating  DPSC  procurements  of 
medals  and  medal  sets  from  Elwyn  in 
August  1986.  DPSC  took  action  to 
procure  from  commercial  sources  the 
Asiatic-Pacific  Campaign  medal  set  and 
the  Air  Force  Good  Conduct  medal  set. 
DPSC  issued  solicitations  for  those  two 
items  in  September  1986  which  opened 
in  October  1986,  and  awards  are 
expected  to  be  made  shortly  to  the  low 
bidder. 

Lordship  submitted  the  lowest  bid  for 
both  items. 

Applying  the  above  procedures,  the 
Committee  has  determined  possible 
impact  on  the  commercial  firms  which 
have  received  awards  for  the  seven 
medals  and  medal  sets  during  the  past 
five  years. 


Impact  on  Lordsfaqi 

Lordship  claims  that  the  proposed 
addition  will  have  a  serious  impact  on 
that  firm's  sales.  Based  on  the  data 
submitted  by  Lordship,  that  firm's  sales 
in  a  recent  24-month  period  averaged 
about  $5,200,000  on  an  annual  basis. 
Applying  the  Committee's  procedure  for 
evaluating  impact  discussed  above,  and 
assuming  that  Lordship  will  be  awarded 
the  contracts  for  the  two  medal  sets  for 
which  that  firm  was  the  low  bidder,  the 
impact  of  the  addition  of  the  seven 
medals  would  result  in  the  possible  loss 
of  sales  of  $296,600  which  is  less  than  6% 
of  Lordship's  annual  sales.  This  is  not 
considered  to  be  serious  impact, 
particularly  in  view  of  the  fact  that  more 
than  95%  of  the  Government's  $8,000,000 
market  for  medals,  decorations,  insignia 
and  similar  items  in  Federal  Supply 
Class  8455  will  continue  to  be  available 
for  competitive  bidding  by  Lordship. 

A  more  accurate  assessment  of  the 
impact  of  the  addition  to  the 
Procurement  List  of  the  seven  medals 
and  medal  sets  on  Lordship's  sales  can 
be  made  by  comparing  the  vahie  of 
awards  to  Lordship  of  medals,  medal 
sets  and  decorations  in  calendar  years 

1982  and  1983  (just  prior  to  the  addition 
of  the  seven  items  to  the  Procm^ment 
List)  to  awards  it  received  during 
calendar  years  1964  and  1985.  The  total 
value  of  Lordship's  awards  for  medals, 
medal  sets,  and  decorations  in  1982  and 

1983  was  about  $4,465,000.  The  total 
value  of  awards  for  the  same  items  in 

1984  and  1965  was  aboot  $7,787,000. 
Thus,  after  the  seven  items  were  added 
to  the  Procurement  List  in  January  1984 
the  value  of  Lordship's  awards  for 
medals,  medal  sets  and  decorations 
increased  by  about  S3,322j000,  or  by 
74%,  over  the  prior  two  years. 

The  fact  that  Lordship's  awards  have 
declined  since  April  1, 1968  cannot  be 
attributed  to  the  fact  that  the  seven 
items  were  not  available  for  competitive 
procurement.  Prior  to  the  issuance  of  the 
court  order  terminating  orders  to  Elwyn, 
the  only  procurement  the  Government 
was  expected  to  make  in  all  of  calendar 
year  1986  and  the  first  10  months  of  1987 
was  for  the  Asiatic-Pacific  Campaign 
medal  set  with  an  estimated  vahie  of 
about  $48,000. 

Based  on  awards  to  all  contractors 
during  the  first  nine  months  of  1986,  it 
appears  that  DPSC's  prociu^ment  of 
medals,  medal  sets  and  decorations  in 
calendar  year  1986  will  be  about 
$2.0Qaooo,  or  the  lowest  figure  in  eight 
years. 

Lordship  states  that  the  number  of 
that  firm's  employees  has  dropped  from 
134  prior  to  1984  to  102  at  the  present 
time.  An  analysis  has  been  made  of  the 
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contracts  for  the  seven  medals  and 
medal  sets  awarded  to  Lordship  rn  the 
four  calendar  years  prior  to  January  1964 
to  determine  the  labor  hours  and  man- 
years  which  those  contracts 
represented.  The  analysis  shows  that: 

a.  Contracts  awarded  to  Lordship  for 
three  of  the  seven  items  in  1980  totaled 
129,400  units  representing  less  than  8,000 
marr+onrs  of  labor. 

b.  Lordship  received  no  awards  for 
any  of  the  seven  items  in  1981. 

c.  Contracts  awarded  to  Lordship  for 
three  of  the  seven  items  in  1982  totaled 
158,480  units  which  represented  less 
than  10.000  man-hours  of  labor. 

d.  Lordship  received  only  one  award 
for  any  of  the  seven  items  in  1983  for  a 
quantity  of  72,400  units  which 
represented  less  than  5,000  man-hours  of 
labor. 

The  above  man-hours  of  labor  show 
that  Lordship's  contracts  for  the  seven 
items  on  the  Procurement  List 
represented  less  than  5  man-years  of 
labor  in  1983  and.  averaged  less  than  3 
man-years  over  the  four  years.  Thus, 
Lordship's  claim  of  the  loss  of  32  jobs 
cannot  be  attributed  to  the  addition  of 
the  seven  items  to  the  Procurement  List, 
but  rather  to  the  drop  in  the 
Government's  procurement  of  medals, 
medal  sets,  and  decorations  during  the 
first  nine  months  of  calendar  year  1988. 

Impact  on  MOspec 

Milspec  commented  that  the 
Committee  approved  the  earlier  addition 
of  the  seven  medals  and  medal  sets 
based  on  erroneous  data  and  that  the 
set-aside  awards  to  Elwyn  resulted  in  a 
projected  loss  of  sales  by  Milspec  of 
$336,000. 

Milspec  had  received  an  award  fcur 
only  one  of  the  seven  medals  or  medal 
sets  prior  to  January  1964.  That  award 
was  for  a  portion  of  the  procurement  of 
the  Air  Force  Good  Conduct  medal  set 
in  1982.  During  the  period  between 
August  6  and  September  20, 1982,  DPSC 
made  four  procurements  for  a  total 
quantity  of  132.800  of  those  medal  sets. 
The  awards  were  divided  between 
Milspec  and  Lordship.  Since  these 
awards  were  made  in  a  very  brief  period 
of  time,  both  firms  are  considered  to  be 
"last  contractors"  under  tiie  procedures 
for  evaluating  impact  which  the 
Committee  approved  at  the  Committee 
meeting  on  September  11,  1986.  The 
value  of  impact  was  computed  by 
dividing  the  total  value  of  $63,240  for  the 
Air  Force  Good  Conduct  medal  set 
between  the  two  firms  based  on  the 
percentage  of  the  total  quantity  which 
was  awarded  to  each  firm  during  that 
period.  Using  this  procedure,  the  toal 
value  of  impact  on  Milspec's  sales 
would  be  $30,725.  Based  on  Milspec's 


projected  annual  sales  of  about  $500,000 
for  1986,  the  addition  of  the  seven 
medals  and  medal  sets  to  the 
Procurement  List  would  result  in  a  loss 
of  sales  of  about  6%  for  that  firm. 

Milspec  reports  that  it  only  bids  on 
the  procurements  of  medals,  medal  seta 
and  decorations.  DPSC  procurements  of 
these  items  between  1979  and  1985 
averaged  more  than  $3,000,000  annuaUy. 
If  the  seven  medals  and  medal  sets  are 
added  to  the  Procurement  List,  90%  of 
the  total  value  of  medals,  medal  sets 
and  decorations  will  continue  to  be 
available  for  competitive  bidding  by 
Milspea 

However,  it  is  expected  that  Lordship 
will  be  awarded  the  contract  as  the 
result  of  the  recent  solicitation  for  the 
Air  Force  Good  Conduct  medal.  In  that 
case.  Lordship  would  be  the  current 
contractor  ami  the  impact  on  Milspec 
would  no  longer  be  considered. 

Benefits  to  Handicapped  in  Workshop 

Both  Lordship  and  Milspec 
commented  that  they  have  subcontrated 
a  portion  of  the  production  of  medals 
and  medal  sets  to  handicapped 
agencies,  including  the  workshop  which 
has  proposed  the  addition  of  the  items 
to  the  Procurement  List.  The  data 
provided  to  the  Committee  by  the 
agencies  who  have  received  the 
subcontracts  addressed  t^e  total  number 
of  persons  who  have  been  employed  on 
subcontract  work  for  those  contractors 
for  the  total  quantities  of  medals, 
decorations,  and  insignia  that  they  are 
producting  for  the  Government,  rather 
than  the  number  of  handicapped 
persons  who  have  been  involved  with 
the  seven  items  being  considered  for 
addition  to  the  Procurement  List. 

Lordship  has  questioned  the  benefits 
to  severely  handicapped  workers  in  the 
workshop  in  view  of  the  fact  that 
Lordship  has  subcontracted  a  portion  of 
its  production  of  the  medals  and  medal 
sets  to  three  handicapped  agencies. 
Lordship  also  reported  that  since 
October  1985,  Lordship  has  provided 
transitional  employment  in  its  plant  for 
handicapped  clients  rather  than 
subcontracting  the  work  to  a 
handicapped  agency. 

The  Committee  requested  Lordship  to 
provide  certain  specific  informatioh  on 
any  portion  of  the  production  of  the 
seven  medals  and  medal  sets  which 
Lordship  and  subcontracted  in  the  past. 
Lordship  has  provided  invoices  and 
billing  statements,  covering  subcontract 
work  between  April  1978  and  September 
1986  and  client  payroll  sheets  on 
Transitional  Employment  covering  the 
past  jrear.  However,  Lordship  has  not 
identified  any  subcontract  work  which 
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had  been  performed  on  any  of  the  seven 
medals  and  medal  sets. 

A  line-by-line  review  of  the  338 
invoices,  billing  statements,  and  client 
payroll  sheets  submitted  by  Lordship 
revealed  the  following: 

a.  Of  the  subcontract  work,  90%  of  the 
total  value  of  the  subcontract  work  and 
transitional  employment  to  the  three 
agencies  consisted  of  assembling  boxes 
or  the  mounting  of  metal  grade  insignia 
or  similar  metal  emblems  on  cards  and 
packaging  those  items  as  distinguished 
from  work  on  decorations,  medals,  or 
medal  sets. 

b.  The  only  reference  in  the  invoices 
to  any  of  the  seven  medals  and  medal 
sets  was  one  invoice  for  $18.36  for  work 
(the  type  of  work  was  not  indicated)  on 
1,020  "Army  Good  Conduct"  on  October 
6, 1983.  In  1982.  Lordship  received 
awards  for  84.560  Army  Good  Conduct 
medal  sets  and  43,920  Air  Force  Good 
Conduct  medal  sets  with  deliveries 
required  between  February  1983  and 
November  1983.  This  is  the  only  record 
of  Lordship's  possibly  having 
subcontracted  work  on  the  seven 
medals  and  medal  sets  to  any  of  the 
three  handicapped  agencies. 

c.  Lordship  did  not  begin  to 
subcontract  work  on  decorations, 
medals,  and  medal  sets  to  the  three 
handicapped  agencies  until  Oc^ber 
1984,  nine  months  after  the  aeveiff' 
medals  and  medal  sets  were  added  to 
the  Procurement  List  and  just  prior  to 
Lordship's  filing  suit  against  the 
Committee.  The  only  possible  exception 
was  subcontract  work  on  what  appears 
to  be  two  medals  in  October  1983  with  a 
total  value  of  $62.29.  Prior  to  October 
1984,  the  only  subcontracted  work 
relating  to  decorations,  medals,  and 
medal  sets  was  for  the  assembly  of  the 
boxes  for  some  of  those  items. 

Lordship  has  also  provided  a  listing  of 
subcontracts  to  agencies  employing  the 
handicapped  and  submitted  data 
comparing  wages  paid  monthly  to 
handicapped  workers  due  to  that  firm's 
subcontracting  over  a  recent  29-month 
period  and  the  wages  paid  to  Elwyn's 
severely  handicapped  workers  during 
approximately  the  same  period.  The 
comparison  is  very  misleading  since 
almost  90%  of  the  subcontracted  work 
reported  by  Lordship  represents  the 
subcontracting  by  that  firm  for  carding 
the  packaging  of  metal  insignia  and 
similar  items  and  is  not  related  to 
decorations,  medals,  or  medal  sets. 
Furthermore,  the  portion  of  the  work 
which  Lordship  has  subcontracted  on 
decorations,  medals,  and  medal  sets 
results  from  the  millions  of  dollars  of 
awards  that  that  firm  has  received  each 
year  for  those  items  and  can  not  be 
related  to  approximately  10%  of  the  total 


procurement  of  all  decorations,  medals 
and  medal  sets  that  is  represented  by 
the  forecasted  procurements  of  the 
seven  medals  and  medal  sets. 

Lordship  received  awards  for 
decorations,  medal,  and  medal  sets 
(excluding  insignia,  badges,  ribbons,  and 
lapel  buttons)  totaling  more  than 
$8,000,000  during  the  period  from 
January  1, 1984  to  August  31, 1986. 
Lordship's  subcontracting  of  the 
production  of  decorations,  medals  and 
medal  sets  during  that  same  period 
amounted  to  only  $20,633.  Thus,  about 
Vt  of  1  per  cent  of  the  value  of 
Lordship's  total  awards  for  decorations, 
medals  and  medal  sets  was 
subcontracted  to  handicapped  agencies 
during  that  period.  Applying  that 
percentage  to  the  total  estimated  impact 
on  Lordship  of  $298,600  results  in 
subcontract  work  valued  at  less  than 
$800  annually.  This  is  in  comparison  to 
about  $47,500  annually  in  severely 
handicapped  wages  the  workshop 
would  expect  to  pay  if  the  seven  medals 
and  medal  sets  added  to  the 
Procurement  List. 

Using  the  average  dollar  billing  per 
patient  hour  of  work  of  $0.38  per  hour 
from  data  provided  by  one  of  the 
handicapped  agencies  to  which  Lordship 
is  subcontracting  work,  the  $800  per 
year  equates  to  about  2.100  patient 
hours,  or  just  over  1  man-year.  This  is  in 
contrast  to  the  13  to  25  man-years  of 
direct  labor  for  severely  handicapped 
persons  which  Elwyn  plans  to  provide  if 
the  seven  medals  and  medal  sets  are 
added  to  the  Procurement  List. 

Lordship  also  commented  that  Elwyn 
is  paying  only  12.4%  of  the  contract 
revenue  for  medals  and  medal  sets  to  its 
handicapped  workers. 

The  total  severely  handicapped  pay  to 
produce  the  forecasted  requirements  of 
the  seven  items  is  about  $47,500.  This 
represents  over  17%  of  the  total  annual 
value  of  the  procurment  of  the  seven 
medals  and  medal  sets. 

This  ratio  of  wages  to  total  cost  is 
considered  to  be  completely  acceptable 
for  the  type  of  production  operation  the 
workshop  uses  in  the  manufacturing  of 
the  seven  medals  and  medal  sets. 

Milspec  also  commented  that,  since 
1981,  that  firm  had  subcontracted  the 
production  of  350,000  service  ribbons 
and  435,000  ribbon  drapes  to  Elwyn. 

As  with  any  contract,  the  extent  of 
subcontracting,  if  any,  and  to  which 
source,  is  solely  the  prerogative  of  the 
prime  contractor.  Thus,  there  is  no 
assurance  that  the  workshop  which  has 
proposed  to  add  these  items  to  the 
Procurement  List  or  any  other  agency 
employing  severely  handicapped 
individuals  will  continue  to  receive 
subcontracts  from  the  current 


contractors.  On  the  other  hand,  if  the 
medal  and  medal  sets  are  added  to  the 
Procurement  List,  the  producing 
workshop's  severely  handicapped 
workers  will  perform  the  bulk  of  the 
work  required  to  produce  the  seven 
items  with  the  result  that  many  ifiore 
severely  handicapped  workers  will  be 
provided  meaningful  and  consistent 
employment. 

Lordship  has  submitted  written  offers 
which  guarantee  certain  levels  of 
subcontract  work  to  Elwyn  and  the 
three  handicapped  agencies  with  which 
it  has  subcontracted  work  in  the  past. 
The  offers  are  contingent  upon  there 
being  no  additions  of  "medals,  medal 
sets  and  other  Lordship  products"  to  the 
Procurement  List.  A  decision  by  the 
Committee  not  to  add  the  seven  medals 
and  medal  sets  to  the  Procurement  List  on 
the  basis  of  Lordship's  commitments  to 
subcontract  with  Elwyn  and  the  three 
other  organizations  for  the  severely 
handicapped  would  constitute  tacit 
agreement  by  the  Committee  that  it 
would  forego  future  additions  to  the 
Procurement  List  of  the  seven  medals 
and  medal  sets  and  any  other  items 
produced  by  Lordship.  Such  agreement, 
in  the  Committee's  view,  would  be 
contrary  to  the  intent  of  Public  Law  92- 
28  which  gives  to  the  Committee  the 
responsibiUty  for  adding  to  the 
Procurement  List  any  commodity  or 
service  which  it  determines  is  suitable 
for  procurement  by  the  Government 
pursuant  to  the  Act. 

In  view  of  the  fact  that  after  )anuary 
1984  (when  the  Committee  took  its 
earlier  action  adding  the  seven  medals 
and  medal  sets  to  the  Procurment  List). 
Lordship  increased  dramatically  its 
subcontracting  to  the  three  handicapped 
agencies,  these  offers  cannot  be 
considered  as  genuine  efforts  to  provide 
additional  work  for  handicapped 
persons,  but  rather  are  intended  to  try  to 
confuse  further  the  issue  of  the  relative 
benefit  to  handicapped  workers.  In  fact, 
the  letters  to  the  three  handicapped 
agencies  to  which  Lordship  has 
subcontracted  work  could  be  construed 
as  implying  that  Lordship  will  curtail  its 
subcontracting  work  to  those  agencies  if 
the  Committee  adds  the  seven  items  to 
the  Procurement  List. 

Lordship  also  commented  that  the 
benefits  to  severely  handicapped 
workers  are  insignificant  in  comparison 
to  the  increased  costs  to  the 
Government.  The  legislative  history  of 
Public  Law  92-28  recognizes  that  the 
primary  purpose  of  the  Act  is  to  create 
job  opportunities  for  blind  and  other 
severely  handicapped  individuals  and  to 
assist  in  the  rehabilitation  of  those 
individuals  through  work  (House  Report 


No.  92-228,  May  25, 1971).  The  Act  also 
assigns  to  the  Committee  the 
responsibility  for  establishing  the  fair 
market  price  for  commodiates  and 
services  on  its  Procurement  List.  If  a 
proposed  addition  to  the  Procurement 
List  will  create  work  for  blind  or  other 
severely  handicapped  individuals  and 
the  proposed  price  meets  the 
Committee's  criteria  as  a  fair  market 
price,  there  is  no  requirement  for  the 
Committee  to  try  to  balance  the  trade- 
off between  any  added  cost  to  the 
Government  against  the  opportunities 
for  the  employment  of  blind  or  other 
severly  handicapped  persons. 

As  indicated  above,  Elwyn  plans  to 
use  the  medals  and  medal  sets  to 
provide  from  13  to  25  man-years  of 
employment  for  severely  handicapped 
persons.  Thus,  the  production  of  these 
medals  and  medal  sets  clearly  meets  the 
purpose  of  Public  Law  92-28  by 
providing  the  opportunity  for  the 
employment  of  a  significant  number  of 
severly  handicapped  individuals. 

Adequacy  of  Notica 

Lordship  has  commented  that  it  has 
received  inadequate  notice  of  the 
Committee's  standards  with  regard  to 
several  of  the  issues  raised  by  the 
proposal.  Lordship's  counsel,  in  a  series 
of  letters  between  August  27  and 
October  3. 1986,  raised  questions 
relating  to  the  requirements  for  75% 
severely  handicapped  direct  labor,  the 
method  for  determining  impact  and  the 
method  for  determining  the  net  benefit 
to  handicapped  workers.  The  Executive 
Director  responded  promptly  to  each 
letter  providing  guidance  with  respect  of 
each  of  the  questions  raised. 

On  September  19, 1986.  Lordship's 
counsel  was  provided  copies  of  the 
outline  of  the  procedure  for  evaluating 
impact  approved  by  the  Committee  at  its 
meeting  on  September  11, 1988  as  well 
as  the  procurement  history  of  the  seven 
medals  and  medal  sets  from  1974 
through  1983.  a  listing  of  the  annual 
requirements  and  current  fair  market 
prices  to  be  used  in  evaluating  impact 
This  was  well  before  the  deadline  for 
submitting  comments  of  October  15 
which  had  been  extended  from 
September  26  at  Lordship's  request. 

Responses  to  additional  and  clarifying 
questions  were  provided  in  letters  dated 
September  30  and  October  8. 1986  from 
the  Executive  Director.  Finally,  it  was 
pointed  out  in  the  letter  of  September  30, 
that  the  Committee's  procedures  and 
standards  for  determining  the  suitability 
of  commodities  and  services  being 
considered  for  addition  to  the 
Procurement  List  are  adequately 
covered  in  its  regulations  and  numbered 
memoranda,  copies  of  which  had  been 
made  available  to  Lordship's  counsel 


Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  hsted 
below  are  suitable  for  procurement  by 
the  Federal  Govenmient  under  41  U.S.C. 
46-48C.  85  Stat.  77  and  41  CFR  51-2.6. 1 
certify  that  the  following  actions  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  comphance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  are  hereby  added  to 
Procurement  List  1987: 

Commodities 

Medal 

8455-00-281-4510    (Good  Conduct  Marine 
Corps) 

Medal  Set 

8455-00-082-5528 

Force) 
8455-0O-26&-5761 
8455-00-289-^783 
8455-00-289-5763 

World  War  U) 
8455-00-289-5764 

Campaign) 
8455-00-289-5782 


(Good  Conduct  Air 

(Good  Conduct  Army) 
(Women's  Anny  Corps) 
(Anny  of  Occupation, 

(Asiatic-Padfic 

(Worid  War  D  Victory) 


C  W.  Fletcher, 

Executive  Director. 

(FR  Doc.  86-28619  Filed  12-18-86;  &45  am] 

MLUNO  CODE  Mlfr-33-ll 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Infonnation  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

aqency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  information  collection. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 

address:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Katie  Lewin,  Office  of 
Management  and  Budget  Room  3235, 
NEOB,  Washington,  DC  20503,  (202)  395- 
7231.  Copies  of  the  submision  are 
available  from  Joseph  G.  Salazar, 


Agency  Clearance  Officer,  (202)  254- 
9735. 

Title:  Copies  of  Crop  and  Market 
Information  Reports. 

Abstract:  Each  futures  Commission 
merchant  and  each  contract  market, 
upon  request  must  furnish  the 
Commission  copies  of  crop  and  maricet 
information  reports  that  affect  or  tend  to 
affect  the  price  of  any  commodity. 

Control  Number  3038-0015. 

Respondents:  Businesses  (excluding 
small  businesses). 

Estimated  Annual  Burden:  5  hours. 

Estimated  Number  of  Respondents:  30. 

Issued  in  Washington,  DC  on  December  15, 
1986. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  86-28447  Filed  12-18-88;  8:45  amj 

BIUJNO  COOC  S351-«1-4I 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  information  collection. 


summary:  The  Commodity  Futures 
Trading  Commission  has  submitted  the 
following  infonnation  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  98-511. 

ADDRESS:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Katie  Lewin,  Office  of 
Management  and  Budget  Room  3235, 
NEOB,  Washington.  DC  20503,  (202)  395- 
7231.  Copies  of  the  submission  are 
available  from  Joseph  G.  Salazar, 
Agency  Clearance  Officer,  (202)  254- 
9735. 

Tide:  Information  Concerning 
Warehouses. 

Abstract:  This  data  collection  enables 
the  Conmiission  to  obtain  information 
on  the  deliverable  supply  of  a 
commodity.  Contract  markets  must 
provide  the  Commission  with  hsts  of 
warehouses  which  are  regular  for 
delivery  and  provide  copies  of  delivery 
notices  which  are  issued  or  stopped  by 
members. 

Contit)!  Number  3038-OOia 

Action:  Extension. 

Respondents:  Businesses  (excluding 
small  businesses). 

Estimated  Aimual  Burden:  99  hours. 

Estimated  Number  of  Respondents:  11. 
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Issued  in  Washingtoa  DC  on  December  IS. 
1986. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  86-28448  Filed  12-18-86;  8:45  am] 

MuiNQ  coee  nsi-oi-* 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineer*,  Department  of 
the  Army 

Intent  to  Prepan  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  ttie  Agana  Bay  Typhoon  and 
Storm-surge  Flood  Damage  Reduction 
Study.  Agana,  Territory  of  Guam 

agency:  Honolulu  District.  U.S.  Army 
Corps  of  Engineers.  DOD. 
ACTION:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS).     . 

summary: 

1.  The  U.S.  Army  Engineer  District, 
Honolulu,  is  studying  the  water  resource 
needs  and  related  problems  of  the 
Agana  Bay  area  of  Guam  and  proposes 
to  formulate  various  alternative 
measures  to  reduce  flood  damage 
caused  by  typhoon-induced  storm-surge 
inundation  in  low-lying  areas  from 
Anigua  to  Dungca's  Beach.  Three 
alternatives  are  being  examined:  (a) 
Floodproofing:  (b)  Floodproofing  with 
the  addition  of  a  levee  constructed 
paralled  to  portions  of  Marine  Drive; 
and  (c)  Floodproofing  with  the  addition 
of  an  I-wall  or  New  Jersey  barrier 
constructed  down  the  middle  of  portions 
of  marine  Drive.  These  alternatives  are 
dependent  on  other  planned  Federal/ 
local  flood  control  and  local  interior 
drainage  projects  for  effectiveness  In 
reducing  flood  damages. 

2.  A  field  trip  was  conducted  in  March 
1963  which  included  coordination  with 
local  Government  of  Guam  agencies, 
review  of  available  pertinent 
docimients.  and  discussions  with 
various  individuals  in  Guam.  No 
additional  scoping  meetings  are 
currently  scheduled  prior  to  preparation 
of  the  DEIS:  however,  all  interested 
government  agencies,  quasi- 
governmental  planning  advisory 
committees,  and  private  organizations 
and  individuals  are  encourged  to 
provide  input  into' the  process  of 
formulating  alternative  measures  and 
identifying  potential  environmental  and 
social  concerns  and  effects. 
Environmental  concerns,  such  as  fish 
and  wildlife  resources  and  historic  sites, 
are  not  expected  to  be  as  sigmficant  as 
aesthetics,  traffic  movement  and 
institutional  implementation. 


3.  The  U.S.  Fish  and  Wildlife  Service 
will  provide  their  opinion  of  the  project 
effects  on  fish  and  wildlife  resources  for 
inclusion  in  the  DEIS.  Coordination  will 
be  completed  during  the  study  with  the 
U.S.  Environmental  Protection  Agency 
and  particularly  the  following  Guam 
agencies:  Bureau  of  Planning  (including 
the  Guam  Coastal  Management 
Program).  Civil  Defense  Office.  Guam 
Environmental  Protection  Agengy,  and 

^  Departments  of  Agriculture,  Public 
Works,  and  Parks  and  Recreation 
(including  the  State  Historic 
Preservation  Officer). 

4.  The  DEIS  is  expected  to  be 
available  for  public  review  in  early  1987. 

Questions  about  the  proposed  action 
and  the  DEIS  can  be  addressed  to:  Mr. 
Hudson  Kekaula,  Project  Manager,  U.S. 
Army  Engineer  District,  Honolulu, 
Building  T-1.  Fort  Shaffer,  Hawaii 
96858-^440.  telephone:  (808)  438-1307. 

Date:  December  2. 1966. 
John  D.  French. 

Lieutenant  Colonel,  Corps  of  Engineer; 

Deputy  District  Engineer 

(FR  Doc.  86-28456  Filed  12-18-86;  8:45  am] 

■aiJHG  CODE  371(MM-M 


DEPARTMENT  OF  ENERGY 

Office  of  Aaeietant  Secretary  for 
International  Affairs  and  Energy 
Emergencies 

Atomic  Energy  Agreements;  Proposed 
Subsequent  Arrangement  With 
European  Atomic  Energy  Community 

Pursuant  to  Section  131  of  the  Atomic 
Enegy  Act  of  1954.  as  amended  (42 
U.S.C.  2100)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  the 
supply  of  4  kilograms  of  uranium, 
enriched  to  approximately  19.75  percent 
in  the  isotope  uranium-235  for 
fabrication  of  fuel  elements  at  Nukem, 
Hanau.  the  Federal  Republic  of 
Germany,  and  subsequent  irradiation  In 
the  high  flux  reactor  at  Petten,  The 
Netherlands,  and  at  the  BR-2  reactor  at 
Mol,  Belgium,  in  connection  with  the 
Reduced  Enrichment  Research  and  Test 
Reactor  (RERTR)  program.  Contract  No. 
WC-EU-287  has  been  assigned  to  this 
transaction. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  18&4,  as  aioended. 


it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  December  16. 1986. 
George  ).  Bndlay,  Jr. 

Principal  Deputy  Assistant  Secretary  for 

International  Affairs  and  Energy 
Emergencies. 

[FR  Doc.  86-28479  FUed  12-18-88:  8:45  am] 
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EcofUMnIc  Regulatory  Admlnlstratton 

[Docket  No.  ERA  C*E-«7-15:  OFF  CaM  Na 
610«5-e33«-20-24] 

Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification  by  the 
Oxy-AlkaH  Cogeneration  Corporation 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  acceptance. 

SUMMANV:  On  December  10. 1986.  Oxy- 
Alkali  Cogeneration  Corporation  (Oxy) 
filed,  on  behalf  of  B&D  Cogen  Funding 
Corporation  (B&D),  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent 
cogeneration  exemption  for  a  combined 
cycle  powerplant  consisting  of  two 
existing  steam  turbine  generators  and  a 
single  heat  recovery  steam  generator. 
The  name  of  the  facility  is  the 
Battleground  Cogeneration  Facility. 
Ownership  of  the  LaPorte,  Texas, 
cogeneration  facility,  of  approximately 
210  MW.  will  be  transferred,  prior  to 
January  1. 1967,  to  B&D. 

Title  n  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8301  etseq.)  ("FUA"  or  "the  Act") 
prohibits  both  the  use  of  petroleum  and 
natural  gas  as  a  primary  energy  source 
in  any  new  powerplant  and  the 
construction  of  any  such  facility  without 
the  capability  to  use  an  alternate  fuel  as 
a  primary  energy  source.  Final  rules 
setting  forth  criteria  and  procedures  for 
petitioning  for  exempticMis  from  the 
prohibitions  of  Title  II  of  FUA  are  found 
in  10  CFR  Parts  500.  501,  and  503. 

Final  rules  governing  the  cogeneration 
exemption  were  revised  on  Jime  25. 1982 
(47  FR  29209,  July  6, 1962).  and  are  found 
at  10  CFR  503.37, 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 


y 


accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  Section 

below. 

As  provided  for  in  sections  701(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33.  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE.  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue,  SW.  Room  lE- 
190,  Washington,  DC  20585.  fi-om  9«) 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATE:  Written  comments  are  due  on  or 
before  February  2. 1987.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADDRESS:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs. 
Room  GA-093.  Forrestal  Building.  1000 
Independence  Avenue.  SW. 
Washington.  DC  20585. 

Docket  No.  ERA  C&E-87-15  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell.  Coal  &  Electricity 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration, 
1000  Independence  Avenue.  SW., 
Room  GA-093.  Washington.  DC  20585. 
Telephone  (202)  252-9624; 
Steven  E.  Ferguson.  Esq.,  Office  of 
General  Counsel.  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113. 1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  Telephone 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  For 

purposes  of  clarification,  the 
cogeneration  facility  for  which  Oxy 
submitted  this  exemption  petition  is 
currently  a  non-boiler  major  fuel  burning 
installation,  and  is  not  subject  to  the 
prohibitions  of  the  Fuel  Use  Act  because 
less  than  50  percent  of  the  electricity 
generated  is  sold  or  exchanged  for 
resale.  Prior  to  January  1, 1987.  Oxy 
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expects  ownership  of  the  facility  to  be 
changed  to  B&D.  thus  becoming  subject 
to  the  prohibitions  of  FUA. 

B&D  will  sell  the  majority  of  the 
output  of  electricity  (206  MW)  to 
Occidental  Petroleum  Corporation  and 
to  Houston  Lighting  and  Power 
Company  for  resale.  By  virtue  of  this 
change  in  ownership,  although  the  erid 
user  and  operator  of  the  generated 
electricity  remains  the  same,  B&D 
becomes  a  "powerplant"  for  purposes  of 
the  Fuel  Use  Act. 

Section  212(c)  of  the  Act  and  10  CFR^ 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  11  of  FUA.  In 
accordance  with  the  requirements  of 
503.37(a)(1).  Oxy  has  certified  to  ERA 
that: 

1.  The  oil  or  gas  to  be  consumed  by 
the  cogeneration  facility  will  be  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
proposed  powerplant.  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  503.37(b):  and 

2.  The  use  of  a  mixture  of  petroleimi 
or  natural  gas  and  an  alternate  fuel  in 
the  cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.33  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

On  May  22, 1986.  DOE  published  in 
the  Federal  Register  (51  FR  18866)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of  ' 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  a 
cogeneration  FUA  permanent 
exemption,  is  among  the  classes  of 
actions  that  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Oxy  has  certified  that  it 
will  secure  all  applicable  permits  and 
approvals  prior  to  commencement  of 
operation  of  the  new  unit  under 
exemption. 

DOE'S  Office  of  Environment,  in 
consultation  with  the  Office  of  General 
Counsel,  will  review  the  completed 
enviroimiental  checklist  submitted  by 
Oxy  pursuant  to  10  CFR  503.13.  together 
with  other  relevant  information.  Unless 
it  appears  during  the  proceeding  on 
Oxy's  petition  that  the  grant  or  denial  of 
exemption  will  significantly  affect  the 
quality  of  the  human  environment,  it  is 
expected  that  no  additional 
environmental  review  will  be  required. 


The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
Oxy  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington,  DC,  on  December  17 
1986. 

Robert  L.  Davies, 

Director,  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

(FR  Doc.  86-28871  Filed  12-18-86;  8:45  am] 
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[Docket  No.  ERA  C&E-87-16:  OFF  Case  No. 
61065-9337-20-24] 

Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification  by  the 
Oxy-Alkail  Cogeneration  Corporation 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Notice  of  acceptance. 

summary:  On  December  10. 1986.  Oxy- 
Alkali  Cogeneration  Corporation  (Oxy) 
filed,  on  behalf  of  B&D  Cogen  Funding 
Corporation  (B&D),  a  petition  with  the 
Economic  Regulatory  Administration 
(^RA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent 
cogeneration  exemption  for  a  combined 
cycle  powerplant  consisting  of  one  gas 
turbine  generator,  one  heat  recovery 
steam  generator,  and  three  non- 
condensing  steam  turbines.  The  name  of 
the  facility  is  the  Deer  Park 
Cogeneration  Facility.  Ownership  of  the 
Deer  Park.  Texas,  cogeneration  facility, 
of  approximately  89  MW,  will  be 
transferred,  prior  to  January  1, 1987.  to 
B&D. 

Title  n  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8301  et  seq.]  ("FUA"  or  "the  Act") 
prohibits  both  the  use  of  petroleum  and 
natural  gas  as  a  primary  energy  source 
in  any  new  powerplant  and  the 
construction  of  any  such  facility  without 
the  capability  to  use  an  alternate  fuel  as 
a  primary  energy  source.  Final  rules 
setting  forth  criteria  and  procedures  for 
petitioning  for  exemptions  fi^m  the 
prohibitions  of  Title  n  of  FUA  are  found 
in  10  CFR  Parts  500.  501.  and  503. 

Final  rules  governing  the  cogeneration 
exemption  were  revised  on  June  25, 1982 
(47  FR  29209.  July  6. 1982).  and  are  found 
at  10  CFR  S  503.37. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  S  501.3.  A 
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review  of  ihe  petition  is  provided  in  the 

•U>W.W(M!WTAWY  WFOAMATtOM  section 
below. 

As  provided  for  ia  sections  701(c)  and 
(d)  of  FUA  and  10  CFR  H  501.31  and 
501.33.  iaterested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue.  SW,  Room  lE- 
MO,  Washington.  DC  20585,  from  9:00 
a.m.  to  4."00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATE:  Written  coniments  are  due  on  or 
before  February  2, 1987.  A  request  for  a 
pubhc  bearing  must  be  made  within  this 
same  45'day  period. 
ADDRESS:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs. 
Room  GA-a93,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585. 

Docket  No.  ERA  C*E-«7-16  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
F<M  ROTTHCII INTOWIIATIOW  CONTACT: 
Ellen  Russell,  Coal  &  Electricity 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
1000  Independence  Avenue.  SW.. 
Room  GA-093.  Washington.  DC  20585. 
Telephone  (202)  252-9624; 
Steven  E.  Ferguson.  Esq..  Office  of 
General  Counsel,  Department  of 
Energy.  Forrestal  Building,  Room  6A- 
113. 1000  Independence  Avenue.  SW., 
Washington.  DC  20585,  Telephone 
(202)  252-6G47. 

SUPPLEMENTAMV  INPOfWIATION:  For 

purposes  of  clarification,  the 
cogeneration  facility  for  which  Oxy 
submitted  this  exemption  petition  is 
currently  a  non-boiler  major  fuel  burning 
installation,  and  is  not  subject  to  the 
prohibitions  of  the  Fuel  Use  Act  because 
less  than  50  percent  of  the  electricity 
generated  is  sold  or  exchanged  for 
resale.  Prior  to  January  1. 1987.  Oxy 
expects  ownership  of  the  facility  to  be 


changed  to  B&D.  thus  becoming  subject 
to  the  prohibitions  of  FUA. 

B&D  will  sell  the  majority  of  the 
output  of  electricity  (80  NfW)  to 
Occidental  Petroleum  Corporation,  and 
to  Houston  Lighting  and  Power 
Company  for  resale.  By  virtue  of  this 
change  in  ownership,  although  the  end 
user  and  operator  of  the  generated 
electricity  remains  the  same.  B&D 
becomes  a  "powerplant"  for  purposes  of 
the  Fuel  Use  Act. 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneratioB  exemption  from  the 
prohibitions  of  Title  II  of  FUA.  In 
accordance  with  the  requirements  of 
503.37(a)(1).  Oxy  has  certified  to  ERA 
that: 

1.  The  oil  or  gas  to  be  consumed  by 
the  cogeneration  facility  will  be  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
proposed  powerplant,  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  503.37(b);  and 

2.  The  use  of  a  mixture  of  petroleum 
or  natiiral  gas  and  an  alternate  fuel  in 
the  cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

On  May  22, 1986,  DOE  published  In 
the  Federal  Register  (51  FR  18866)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  a 
cogeneration  FUA  permanent 
exemption,  is  among  the  classes  of 
actions  that  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  of  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  human 
environment  Oxy  has  certified  that  it 
will  secure  all  applicable  permits  and 
approvals  prior  to  commencement  of 
operation  of  the  new  unit  under 
exemption. 

DOE'S  Office  of  Environment,  in 
consultation  with  the  Office  of  General 
Counsel  will  review  the  completed 
environmental  checklist  submitted  by 
Oxy  pursuant  to  10  CFR  503.13.  together 
with  other  relevant  information.  Unless 
it  appears  during  the  proceeding  on 
Oxy's  petition  that  the  grant  or  denial  of 
exemption  will  significantly  affect  the 
quality  of  the  human  environment,  it  is 
expected  that  no  additional 
environmental  review  will  be  required. 


The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  th«t 
Oxy  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington.  DC.  on  December  17. 
1980. 

Robert  L  Davies, 

Director.  Office  ofFuelg  Programa.  Economic 

Regulatory  Administfotion. 

[FR  Doc.  88-^8672  Filed  12-18-88:  8:45  am] 
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Office  of  Energy  Research 

Energy  Research  Advtaory  Board, 
Physics  Revtew  Panel;  Opsn  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Physics  Review  Panel  of  the 
Energy  Research  Advisory  Board 
(ERAS) 

Date  A  Time:  January  14. 1987—8:30 
a.m.-5:00  p.m. 

Place:  O'Hare  Hilton  Hotel.  Chicago 
O'Hare  International  Airport.  Chicago, 
IL  80666.  (312)  686-8000 

Contact:  William  L  Woodard. 
Department  of  Energy,  Office  of 
Energy  Research.  1000  Independence 
Avenue.  SW..  Washington.  DC  20685. 
(202)  252-5767 

Purpose  of  the  parent  board:  To 
advise  the  Department  of  Energy  (DOE) 
on  the  overall  research  and 
development  conducted  in  DOE  and  to 
provide  long-range  guidance  in  these 
areas  to  the  Department. 

Purpose  of  the  panel:  The  Physics 
Review  Panel  is  a  subgroup  of  ERAB 
and  reports  to  the  parent  Board.  The 
Physics  Review  Painel  will  review  the 
National  Research  Council's  report. 
"Physics  through  the  1990's"  and,  in 
particular,  assess  its  specific  suggestions 
for  initiatives  that  are  recommended  for 
the  Department  of  Energy. 

Tentative  agenda: 

January  14, 1967 

•  Review  of  draft  report 

•  Pubhc  Comment  (10  mioute  rule) 
Public  participation:  llie  meeting  is 

open  to  the  public.  Written  statements 
may  be  filed  with  the  Panel  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  ageixla  items 
should  contact  William  Woodard  at  the 
address  or  telephcme  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  aeetii^  aad 


!  proviiicnB  ssiM  be  aade  to 
ieehsde -the  (Keaentetioa  on  the  agenda. 
Tire  Ghaitpeisan  of  the  i^aaal  is 
eaipoweiied  to  oaedacl  the  neetiai  in  a 
iashioB  that  «riU  facaltete  the  ardaiy 
conduct  af  hsisinass. 

Mfwtes  e/  the  meeting:  AvaiLaUe  Cor 
pitUicffevtewaLnd  copying  at dM 
Freedom  of  Information  Public  iieadiDg 
Bean.  1E-19Q.  Fenestal  fiwUesg.  160D 
faidepeedeace  Avenue.  SW. 
Washington.  DC  between  9tiO  ajo.  and 
4:00  p.m..  Monday  through  Friday, 
except  Friday  holidays. 

Isaaed  at  WnUngton.  DC.  on  Oeceiriber  12. 


>I.Catkey, 
Deputy  Director,  Science  and  Technology 
Affain,  Office  of  energy  neecarcfi. 

[FR 0«^ «S-«4«0 n»edl2-»-8»;  8:45  ami 


Commission 

IDoctcet  Nos.  EIM7-139-0Q0etaU 

Artamsas  Power  ft  Ugtrt  Co.  et  al.; 
Eleotite  fiaie  and  Corporate 
RegcHetKin  i  inngs 

Decemt>er  10.  Wm.  \ 

Take  ■notice  •tfiat  flie  following  Sings 
have  been  made  with  the  Commission: 

)L.  Arkansas  Power  k  Light  Co. 

[Docket  No.  £RS7-ia(Mia^ 

Take  notice  that  AAsnsiw  Bower  ft 
Light  Company  |APMJ  filpH  on 
December  3. 1986.  a  proposed  First 
Amendment  to  PeakiRg  Power 
Agreement  amending  ihe  Peakii\g  Power 
Agreement  dated  August  TXi.  1985  whidh 
is  a  supplement  to  Die  Power 
Coordination.  Interchange  & 
Transmission  Agreement  between  City 
of  Conway.  Arkansas  and  AdKaaaas 
Power  k  Ligkt  Compaay.  daied  March  1, 
laaz.  "Hie  Amendment  exteode  the  tens 
of  the  Peaking  Power  Agreement  and 
allows  the  flmnnrw  of  Peakii^  Capacity 
and  asaocieled  enei^y  lo  vary  lar  each 
annual  period  beginning  October  1. 1991 
aad  eadi  year  thgrpjiftpr  A.jMnf4ont  qq 
the  City's  peak  demand  in  the  previous 
peak  period  May  through  September. 

The  proposed  Amended  Agreement 
will  effect  a  savings  of  approximately 
$3.6  milliQBiB  the  projected  twelve 
•month  period  ending 'September  30, 1992. 

Comment  ^kcte:  Otaae^bur  23, 1966,  is 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Compaay 
[DacltBt  Ua.  FU?  >4e  tmj 

Take  aeiee  that  on  fWrrwhpr  a.  ^896. 
Boston 


EdSeoii)ef  Boston,  MassedMnetts, 
eabaitte^  fiepptement  U  to  its  Rate 
Schedule  No.  26  for  the  sale  of  unit 
power  from  its  Pilgiuii  No.  1  Nuclear 
Unit  teMontaup  Electxk  Coaipany 
jMnntBup).  The  purpose  of  this  £ling  Is 
to  increaae  the  annual  decommissioning 
charges  uiiaier  Rate  Schedule  No.  69 
from  5412,353  to  $537,564. 

Boston  EdieoB  reqiests  waiver  dt  the 
sixty  4ey  aotioe  period  and  a  fudy  11. 
1988  effective  date  for  the 
deooBiniasiamBg  rate  c^ai^.  fiostoo 
EdisoB  ststes  tiial  ooises  Off  this  filing 
have  been  served  on  Montaup  end  on 
ihe  Masaacbusetts  JDepartment  of  Aiblic 
Utilities. 

Comment  date:  December  23, 1OT6.  in 
accordance  "wtth  Standard  Para^aph  E 
at  the  end  of  this  notice. 

a.Coi 


A  Hedric  Campaay 

[Docket  No.  ER87-13ft-000) 

Take  oatioe  t^t  tm  Oeceaaber  a.  19BB 
Commonwealth  iSectric  Campaoy 
fGanmnaareahh")  ^ed.  pnrmiant  to 
Section  JOB  of  tbe  Federal  Power  Act 
aad  tbe  implemeatifig  previsions  of 
Secy  on  35.13  of  the  Comimopien"  s 
RegalatioRS,  a  proposed -drnnge  ki  rate 
ender  Its  oufieiiHy  effective  Rate 
Sdiedde  PERC  No.  6  (previously 
designated  as  Supplement  No.  12  cS  rate 
Schedrie  PERC  No.  34) . 

Said  dhange  in  rate  uader 
Commonwealth's  Rate  Schedule  ERC 
No.  6  has  been  oompuled  accorsLipg  to 
the  ptovl&ione  of  Section  Sib)  of  its  Baie 
Schedule  ivERC  Na  6.  Such  cbanie  is 
proposed  to  hfinwaip  effective  jaimiaj  t, 
iaa&.  Ikeab^  styieisediBg  the  23kv 
Wheeling  S^e  ia  efiEeot  duDa§  caiendar 
IflSS.  CoBUBoawealth  has  eequested  that 
the  OoBUBiesioa's  aotioe  mqoireaients 
be  waived  puEsiuuit  to  SeolisB  35.11  of 
the  CoBasiaann's  Segiilatians  in  order 
to  ajkrw  te  taadeted  rake  diasge  to 
become  e^ctive  aa  of  }aniiary  1, 19S6. 

Commemt  date:  Deoeaafber  23. 1988.  in 
accordaaoe  vritti  Standard  Paragraph  E 
at  the  end  -^  this  ^ecmaeAt, 

4.  The  Csnaactkut  Li|ht  aad  Anvar 
Company,  et  al. 

[Docket  No.  ER87-t34-0001 

Tsiee  notice  that  on  Deoeariier  1, 1986 
(he  Connecticut  Light  and  Power 
Company  tCl*P)  tendered  for  filing  a 
proposed  xate  ■rtipHnlc  with  rpspert  to 
Transmission  Agreements  dated  July  1, 
1985  >  between  CL&P,  Western 


'  llie'SoiMilladiey  Agnsment  Is  da1e4  Apdl  23, 


BEST  COPY  AVAILABLE 


Massachusetts  Bectric  Company 
(WMECOJ,  HoflydkE  Water  Power 
Company  fnMrP"J  (together,  the  *1W 
Companies")  and  each  of  ^e  foTlowing: 
City  of  Chicopee  Municipal  Light  Plant, 

Chicopee,  MA  [Chicopee] 
CityoTHolyoketSas  &  ESectric 

Department.  Holyoke,  MA  (HG&E) 
South  Hadley  Electric  Ufllit  Oepan^iient, 

South  Hadley.  MA  (S«wA  HaAey) 
The  United  lUuminatiag  Conpaay.  New 

Haven,  CT  (UI) 
Wes^eld  Gas  &  Electric  liBpaiiiaetA. 

Weaffiekl,  MA  (WG&^ 

CL^  states  &at  the  Transniissinn 
Agreeaients  provide  for.  traasmisBioB 
servioes  for  the  vi^eelaig  of  eadi  of  the 
parties  rseapeetive  aileeatJOBS  of  the 
New  Yoii  Power  Anihoritgr's 
hydroelectric  power  from  tbe  Niagara 
and  St.  Lawrence  Projects. 

Hw  tranamisnoo  change  rate  is  a 
monthly  rate  equal  to  one-tweJ£th  at  the 
anaaal  average  cost  of  transanssioa 
service  on  tbe  Northeast  Utilities  syatea 
determined  in  accordance  with 
Appendix  2  and  Exhibits  1.  IL  and  lil 
thereto  of  the  TransmissiaB  Agieesuejits. 
The  monthly  transmission  charge  is 
determined  by  the  product  of  (i)  the 
transaalssion  oba^  rate  (S/kW-fBonth) 
and  (ii)  the  number  of  Idiowatts  orf 
capacity  of  New  York  Power  Authority's 
hydroelectfic  power  the  party  received 
that  month  pursuant  to  its  respective 
Transmission  Agreement. 

CL&P  requests  that  ftie  Commission 
waive  its  standard  aoctioe  period  and 
permit  ihe  r&te  scheddie  to  became 
effective  as  oi  }uly  1.  IflBS. 

YIMEOO  aad  HWP  have  Sifod 
Certificates  of  Coacutreaoe  in  this 
docket 

CL&P  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  WMBOi,  HWP.  Chioopee.  HG&E. 
South  Hadley,  UL  aad  WC&E. 
-    CL&P  further  states  tibat  tbe  fiiiag  is  in 
accordance  with  Section  35  of  the 
Commissiori's  Regulations. 

Comment  date:  December  23, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  aotiae. 

5. 0  Paso  Elecliic  Company 

[Docket  No.  ER86-638-003.  ER86-36&-006J 

Take  notice  that  on  October  28, 1S86. 
El  Paso  Eleetric  Company  tendered  for 
filing  a  compliance  report  revising  a  xate 
sdiedule  for  service  to  Rio  Grande 
Elertrir  daoperative.  lac  (Rio  Graade) 
which:  (a)  reduces  rates  to  Rio  Grande 
to  take  account  of  the  sale  leaseback  of 
a  porBon  of  Prilo  Verde  No.  2  and 
slippage  «i  the  service  date  of  tbe  unit 
as  reflected  in  6te  cost  Of  service  study 
filed  by  fl»  Company  on  Octdber  18, 


■ 
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1986;  (b)  provides  for  implementation  of 
the  Company's  rate  moderation  plan 
through  Section  205  filings;  and  (c) 
contains  certain  additional  provisions  to 
provide  for  recovery  of  deferred  costs. 

Comment  date:  December  24, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PaciTiCorp  Doing  Business  as  Pacific 
Power  &  Light  Company 

(Docket  No.  ES87-17-000] 

Take  notice  that  on  December  5, 1988, 
PacifiCorp  doing  business  as  Pacific 
Power  &  Light  Company  (Pacific)  filed 
its  application  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to 
Section  204  of  the  Federl  Power  Act. 
seeking  an  order  (1)  authorizing  it  to 
borrow  the  proceeds  of  up  to  $20  million 
of  Pollution  Control  Revenue  Bonds  to 
be  issued  by  the  City  of  Forsyth, 
Rosebud  County,  Montana  (the  "City"). 
(2)  authorizing  it  to  enter  into  such 
agreements  or  arrangements  with  the 
City  and  other  entities  as  may  be 
reasonably  necessary  to  e^ect  the 
borrowings,  and  (3)  exempting  the 
transactions  from  competitive  bidding 
pursuant  to  18  CFR  34.2(b)(2).  The 
financing  is  related  to  certain  pollution 
abatement  facilities  at  Pacific's  Colstrip 
Generating  Plant. 

Comment  date:  December  22. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Montana  Power  Company 
[Docket  No.  ER86-637-001) 

Take  notice  that  on  December  2, 1986, 
Montana  Power  Company  tendered  for 
filing  a  compliance  report  which  entails 
the  calculation  of  the  average  system 
cost  of  19.32  mills/kWh  in  accordance 
with  the  Commission's  order,  issued 
November  7, 1986. 

Comment  date:  December  23, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ER87-135-OO0J 

Take  notice  that  Public  Service 
Company  of  New  Hampshire  (PSHN)  on 


December  3, 1986  filed  two  notices  of 
termination  relative  to  the  following  rate 
schedule: 


III 

Ottwpwty 

Tann 

121 

CanM  Mama  Po«>ar 

Junal.  1968  to  Oct  31, 
1006. 

PSNH  states  that  the  rate  schedule 
has  terminated  in  accordance  with  its 
own  terms. 

Comment  date:  December  23,  1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Indiana  ft  Michigan  Electric  Company 

(Docket  No.  ERe7-131-000] 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
November  28, 1986.  tendered  for  filing 
on  behalf  of  its  affiliate  Indiana  & 
Michigan  Electric  Company  (I&ME), 
which  is  an  AEP  affiliated  operating 
subsidiary.  Modification  No.  18  dated 
September  15, 1986  to  the 
Interconnection  Agreement  dated  {une  1, 
1968  between  Central  Illinois  Public 
Service  Company  (CIPSCO)  and  I&ME. 
I&ME's  Rate  Schedule  FERC  No.  67  and 
CIPSCO's  Rate  Schedule  FERC  No.  62. 

This  Modification  changes  the  Parties' 
Non-Displacement  energy  provisions  of 
Service  Schedule  D — Interchange  Power 
by  adding  "up  to"  provisions  to  the 
Arties'  110%  of  out-of-pocket  cost  (OPC) 
/energy  rate  and  by  the  addition  of  a 
^demand  charge  of  up  to  25  mills  per 
kilowatthour.  These  up  to  rates  are 
limited,  however,  by  a  total  revenue 
floor  for  both  demand  and  energy  rates 
to  100%  of  OPC.  In  addition,  this 
Modification  changes  the  Parties  Short 
Term  Power  demand  and  energy  rates  to 
"up  to"  $2.00  per  kilowatt  per  week  and 
to  "up  to"  110%  of  the  out-of-pocket  cost 
respectively  when  either  party  is  the 
generating  party.  A  statement  has  also 
been  added  that  states  that  the  sum  of 
the  demand  charge  and  the  energy 
charge  will  not  be  less  than  110%  of  the 
out-of-pocket  cost  of  supplying  such 
Short  "Term  energy.  Finally,  this 
Modification  revises  the  Parties'  Billing 
and  Payments  section  to  include 

I  License 


provisions  to  address  billing  disputes. 
AEP  has  proposed  that  this  Modification 
become  effective  as  of  January  1, 1987. 

Copies  of  the  filing  were  served  upon 
Central  Illinois  Public  Service  Company, 
the  Public  Service  Commission  of 
Indiana,  the  Michigan  Public  Service 
Commission,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  December  23, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  ^e  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[PR  Doc.  28472  Filed  12-18-88;  8:45  am] 
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[Project  No.  4«44-001] 

Dahowa;  Availability  of  Environmental 
Assessment  and  Hnding  of  No 
Significant  Impact 

December  15, 1986. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
application  for  major  license  listed 
below  and  has  assessed  the 
environmental  impacts  of  the  proposed 
development 


ProiactNo. 


4644-001. 


Proiact  nama 


OahoiM.. 


NY 


Waiarbody 


Saltan  KM  RMr.. 


NsMt  town  Of  county 


Appicant 


Siswons  and  Thofnpson  Pipw  Conp^ 
ny. 


An  environmental  assessment  (EA) 
was  prepared  for  the  above  proposed 
project.  Based  on  an  independent 
analysis  of  the  above  action  as  set  forth 


in  the  EA,  the  Commission's  staff 
concludes  that  this  project  would  not 
have  significant  effects  on  the  quality  of 
the  human  environment.  Therefore,  an 


environmental  impact  statement  for  this 
project  will  not  be  prepared.  A  copy  of 
the  EA  is  available  for  review  in  the 
Commission's  Division  of  Public 
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[OmdtuH  mam.  CTCr-«5-eee,  et  al.] 

Colorado  IntoraftaAe  Cm  Cwnpany,  «t 
al4  Natorai  «••  Certmcaie  FMngs 

December  15, 19B6. 

Take  notice  that  the  bitoaring  filings 
have  been  made  with  the  Coromifieton: 

l.<k>lorado  Interstate  Cas  Company 

(Docket  Nb.  GPB7-aS-000| 

Take  notice  that  on  Nv.  .ember  25, 
1986,  Colorado  Interstate  Gas  Company 
(Applicant).  Post  Office  Box  1087, 
Colorado  Springs.  Colorado  80944,  fUed 
an  appKcatirm  in  Docket  No.  CPB7-95- 
000  pursuant  to  section  7(cJ  of  the 
Natural  Gas  Act  for  a  certificate  of 
pnWic  coTrvenience  and  necessity 
aathortxing  Applicant  to  transport  up  to 
75,000  Mrf  of  natural  gas  per  day  on  an 
interruptiMc  basis  for  Tennessee  Gas 
Vy^ine  Company,  a  Division  of 
Tennero,  Inc.  fTermessee),  all  as  more 
fuHy  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  ftat  it  is  presently 
transporting  volumes  of  natural  gas 
pursuant  to  Part  284  of  the  Commission's 
Regulations  and  that  the  authmlty 
providing  such  transportation  service 
would  expire  in  the  near  term  pursuant 
to  S  2M.105  of  the  (Commission's 
Regulations.  It  is  stated  that  the  purpose 
of  the  certificate  is  to  continue  the 
transportation  service  which  AppHcaot 
is  currently  providing  Tennessee  which 
would  expire  January  11, 1987;  therefore, 
Appficant  seeks  authority  to  continue 
sudi  senrice  through  December  31, 1S87, 
and  month-to-month  thereafter  until 
carrceled  by  either  party  upon  30  days* 
advance  written  notice. 

AppIicaiU  states  that  it  would  provide 
the  proposed  transportation  service 
under  its  Rate  Schedule  GTI  OJT-1. 
which  is  its  Grandfathered 
Transportation  Service-Intemptible 
Off-System  tariff,  effective  subject  to 
refund  pursuant  to  a  final  resolution  of 
Docket  No.  RP85-122-000.  Rate  Schedule 
GRI  OFF~I  provides  for  a  maximum  rate 
of  ^.62  cents  per  Mcf  and  a  minimnni 
rate  of  1.43  cents  Mcf,  it  is  stated. 

Applicant  has  included  as  Exlubit  Z~l 
of  its  applicaiios  a  copy  of  its  Log  of 
Requests  ior  Tcaosportation  Service. 


CoanaeBt  dale:  laonry  f,  1987,  is 
aoooniance  Mitfa  Staodand  Paragrafik  F 
et  the  «Bd  of  tbis  Botes.  ^ 

2.  KN  Energy,  Inc. 

(Docket  tia.  CPB*-«4»-O01j 

Take  notice  thai  tm  Noveadier  26, 
lfll6.  KN  EiKEgy.  inc.  ^  Nf,  PO.  Box 
ISZaSu  iskemeod,  Cidorado  ffBlS,  ^\ed 
in  Docket  Mo.  C3>ai-4«»-0n  an 
Moendairnt  to  its  pending  application  in 
said  docket  for  a  oertificate  oif  pabHc 
convenience  and  necessity  piuvuant  to 
section  7!(c)  atlhe  Natmal  Gas  Act  to 
make  a  sale  for  resale  of  natmi  gas  to 
Public  Service  Gmnpany  of  Coiorado 
(PSCo)  and  to  mBstract  and  operate 
certain  facilities  OBoessary  to  effectuate 
the  proposed  sale,  all  as  more  fully  set 
forth  in  the  amendment  which  Is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  K  N  proposes  in  the 
ameadflaent  that  the  Weld  County, 
Colorado,  aaeter  station  be  comected  to 
Colorado  loterstate  Gas  Company  (OG) 
radier  than  to  Cok)rado  Gas 
TraasBUWDDD  Corporation.  JC  N  stales 
that  it  now  proposes  to  connect  ivith 
CiG  al  the  same  location  ptirsuant  to  an 
agieement  between  PSCo  and  CIG 
whereby  CIC  has  agreed  to  transport 
the  K  N  sales  gas  to  PSCo.  K  N  states 
that  this  is  the  only  change  requested  in 
the  ameadaient  and  the  facilities  sought 
in  the  origiDal  application  and  K  N's     ' 
request  to  make  a  sale  for  resale  to 
PSCo  remain  vnchuig»d. 

ComiPflHit  date:  JaBsary  5. 1067.  in 
acooniaace  with  the  first  stil^aragraph 
of  Staodard  Para^aph  F  at  the  end  ol 
this  notice. 

8.  Soutnem  Natain  Gas  Company 

(Docket  He.  CP87-«6.«aoj 

Take  jwtice  that  oa  Novoober  2S, 
1986,  Southern  Nataral  Gas  Gampaay 
(SouthecaJ,  P.  O.  Box  Z5«3.  fiozain^am, 
Alabanw  isaoz.  filed  in  Docket  Na 
GFS7-aMttO  an  application  puiaaaat  to 
section  7(c)  at  the  Nataral  Gas  Act  for  a 
limiyfl-tenn  certificate  of  public 
oan««nieQce  and  necessity  aathorizi^ 
the  tcaasportation  of  natural  fas  ior 
Atlanta  Gas  Light  Compuiy  (Adanta) 
acting  as  ^ent  for  Geoi:^  Kaohn 
Con^any.  Inc.  {Geocgia  Kaoim).  all  at 
Bore  £u%  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  puhlic  inapectioa. 

Southern  proposes  to  transport  up  to 
10  hiilioo  BtH  equivalent  of  aatnral  gas 
per  day  h>r  Atlanta,  acting  as  a^ent  for 
Geoi^gia  Kaolia,  on  an  intempdhde 
basis,  for  a  ooe-year  tenn.  it  is  indicated 
that  Georgia  i^aohn  wodd  pwchase  the 
gas  froB  SNG  Tcadiag.  kic  Southern 
states  (bat  it  woaM  noeive  Ike  .^s  for 


the  aocooat  ^Georgia  Kaolin  at  rarious 
exwting  points  on  South«Ti's  syattm 
onshore  and  offshore  Lonmana. 
SoatfwRi  proposes  to  redeliver 
equivalent  <el  units  of  gas.  less  3.2S 
percent  for  oompreseor  fuH  and 
company-use  gas,  at  existing  dellvety 
points  to  Atlanta  wi  Mecon  and 
Sandersvilie,  Georgia  for  use  in  Georgia 
Kaolin's  pwnts. 

Southern  proposes  to  charge  Atlanta  a 
transportation  rate  of  48.2  cents  per 
nrillion  Btn  equivalent  where  the 
aggregate  of  the  volumes  transported  by 
Southern  for  Atlanta  under  any  and  all 
transportation  agreements  between 
Southern  and  Atlanta,  when  added  to 
the  volumes  of  gas  delivered  under 
Southern's  Rate  Schedule  OCD,  does  not 
exceed  Atlanta's  daily  contract  demand 
from  SontheriL  For  those  volumes  diat 
exceed  Atlanta's  da%  contract  demand. 
Southern  proposes  to  charge  77.6  cents 
per  million  Btu  equivalent  In  addition 
Southern  proposes  to  collect  the  GRI 
suicliatge  of  1.35  cents  per  Mcf. 

It  is  asserted  that  Southern  would 
obtaia  teke<ir-<pay  credit  for  all  vohones 
of  gas  transported. 

Comment  dais:  January  5. 1987,  in 
accordance  v/'i&i  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Soofhem  Natoral  Gas  Cenpany 

IDocket  No.  CP87-a7-aB0] 

Take  notice  that  on  November  25, 
l«afi,  Soothem  Natural  G»  Company 
(Soiitbem}.  P.O.  Box  2S63.  Binainghani. 
Aiabama  352QZ-2S83.  fiied  in  Dod^  No. 
CP87-^fl7-C0O  an  a^qsticatian  pnrsuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-^rm  cer^cate  of  pubhc 
convenience  aad  neceaaity  authorizing 
the  liaoaporlatioa  of  Bataral  gas  for  the 
Culloian-}effersan  Counties  Gas  District 
{Callaan^  all  as  more  felly  set  iorth  in 
the  application  -whidi  is  on  file  -with  the 
Commission  and  open  to  public 
inapectioa: 

Southern  proposes  to  transport  up  to 
10  billioD  Btu  equivalent  of  natural  gas 
per  day,  on  an  interruptibie  basis,  for 
Cullman  for  a  one-year  term.  It  is  stated 
that  CoUman  would  purchase  the  gas 
bom  SNC  Trading  Inc.,  and  Texican 
Natorai  Gas  Company.  Southern  also 
stales  that  it  wnraid  reoerve  the  gas  at 
various  existing  points  on  its  system  for 
redehvery  of  an  equivalent  quantity  to 
CnHman  at  Culhnan's  Meter  Station  in 
Jefierson  Cosnty,  Alabama.  Southern 
also  explains  that  a  S.2S  percentage  of 
such  gas  asKiBnt  would  be  aocoontable 
for  compressor  fuel  and  company-use 
gas  inriariing  system  accounted-for  gas 
losses;  less  ahiinfcogt,  fuel  or  loss  from 
precesnag:  and  for  loss  or  vented  gas. 
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Southern  proposes  to  charge  Cullman 
a  transportation  rate  of  39.9  cents  per 
million  Btu  equivalent  where  the 
aggregate  of  the  volumes  transported 
under  any  and  all  transportation 
agreements  between  Southern  and 
Cullman,  when  added  to  the  volumes  of 
gas  delivered  under  Southern's  Rate 
Schedule  OCD,  does  not  exceed 
Cullman's  daily  contract  demand  from 
the  Southern.  For  those  volumes  that 
exceed  Cullman's  daily  contract 
demand,  Southern  proposes  to  charge 
64.9  cents  per  million  Btu  equivalent.  In 
addition.  Southern  proposes  to  collect 
the  GRI  surcharge  of  1.35  cents  per  Mcf. 

Southern  alleges  that  the  proposed 
transportation  arrangement  would 
enable  Cullman  to  diversify  its  natural 
gas  supply  sources  and  to  obtain  gas  at 
competitives  prices.  In  addition 
Southern  concludes  that  it  would  take- 
or-pay  relief  on  all  gas  that  Cullman 
may  obtain  from  it  suppliers. 

Comment  date:  January  5. 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Southern  Natural  Gas  Company 

[Docket  No.  CP87-9^-000J 

Take  notice  that  on  November  25, 
1986.  Southern  Natural  Gas  Company 
(Southern).  P.O.  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP87-98-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for  the 
Utilities  Commission  of  the  City  of  Fort 
»       Valley.  Georgia  (Fort  Valley),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  has  agreed  to  transport  for 
Fort  Valley  on  an  interruptible  basis  up 
,to  5  billion  Btu  equivalent  of  natural  gas 
per  day  purchased  by  Fort  Valley  from 
SNG  Trading  Inc.  (SNG  Trading). 
Southern  requests  that  the  Commission 
^      issue  a  limited-term  certificate  for  a 
term  expiring  one  year  from  the  date  of 
the  Commission's  order  issuing  the 
requested  authorization. 

It  is  stated  that  Fort  Valley  would 
cause  gas  to  be  delivered  to  Southern  for 
transportation  at  the  various  existing 
points  on  Southern's  contiguous  pipeline 
system  specified  in  Exhibit  A  to  the 
transportation  agreement.  Southern 
indicates  that  it  would  redeliver  to  Fort 
Valley  at  the  Utility  Commission  of  the 
City  of  Fort  Valley  Meter  Station  in 
Crawford  County,  Georgia,  an 
equivalent  quantity  of  gas  less  3.25 
percent  of  such  amount  which  would  be 
deemed  to  have  been  used  as 
compressor  fuel  and  company-use  gas 


(including  system  unaccounted-for  gas 
losses):  less  any  and  all  shrinkage,  fuel 
or  loss  resulting  from  or  consumed  in  the 
processing  of  gas;  and  less  Fort  Valley's 
pro-rata  share  of  any  gas  delivered  for 
its  account  which  would  be  lost  or 
vented  for  any  reason. 

Southern  states  that  Fort  Valley  has 
agreed  to  pay  Southern  each  month  a 
transportation  rate  of  77.6  cents  for  each 
MMBtu  equivalent  of  gas  redelivered  by 
Southern  and  that  Southern  would 
collect  from  Fort  Valley  the  GRI 
surcharge  of  1.35  cents  per  Mcf  of 
natural  gas. 

Comment  date:  January  5. 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Southern  Natural  Gas  Company/ 
South  Georgia  Natural  Gas  Company 

[Docket  No.  CP87-99-000] 

Take  notice  that  on  November  25, 
1986,  Southern  Natural  Gas  Company 
(Southern),  P.O.  2563,  Birmingham. 
Alabama  35202-2563  and  South  Georgia 
Natural  Gas  (South  Georgia).  1217  Old 
Albany  Road.  Thomasville,  Georgia 
31792  hereinafter  referred  to  as 
Applicants,  filed  in  Docket  No.  CP87-09- 
000  an  application  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act,  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  as  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicants  request  a  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  gas  on  behalf  of  Procter  and  Gamble 
Paper  Products  Company  (P&G).  It  is 
stated  that  P&G  has  acquired  the  right  to 
purchase  gas  from  SNG  Trading  Inc. 
(SNG  Trading)  and  Shell  Gas  Trading 
Company  (Shell)  in  order  to  serve  the 
natural  gas  requirements  of  its  plant  in 
Albany,  Georgia.  It  is  further  stated  that 
in  order  to  effectuate  dehvery  of  the  gas. 
P&G  has  entered  into  an  agreement  with 
Southern  dated  October  15. 1986 
(Southern  Agreement),  wherein 
Southern  has  agreed  to  transport  P&G's 
gas  for  redelivery  to  South  Georgia,  and 
an  agreement  with  South  Georgia  dated 
October  15, 1966  (South  Georgia 
Agreement),  wherein  South  Georgia  has 
agreed  to  receive  the  gas  from  Southern 
and  transport  it  for  redelivery  to  the 
Water,  Gas  and  Light  Commission  of 
Albany  (Albany)  for  P&G's  account. 

Subject  to  the  receipt  of  all  necessary 
governmental  authorizations,  Applicants 
assert  that  they  have  agreed  to  transport 
on  an  interruptible  basis  up  to  10  billion 
Btu  equivalent  of  natural  gas  per  day 
purchased  by  P&G  from  SNG  Trading 
and  Shell.  Applicants  request  that  the 


Commission  issue  a  limited-term 
certificate  for  a  term  expiring  one  year 
from  the  date  of  the  Commission's  order 
issuing  the  requested  authorization. 

It  is  stated  that  the  Southern 
Agreement  provides  that  P&G  will  cause 
gas  to  be  delivered  to  Southern  for 
transportation  at  the  various  existing 
points  of  delivery  on  Southern's 
contiguous  pipeline  system  specified  in 
Exhibit  A  to  the  Southern  Agreement. 
Southern  asserts  that  it  will  redeliver  to 
South  Georgia  at  the  existing  point  of 
interconnection  between  the  pipeline 
facilities  of  Southern  and  those  of  South 
Georgia  located  in  Lee  County,  Alabama 
(Lee  County  Redelivery  Point),  an 
equivalent  quantity  of  gas  less  3.25 
percent  of  the  volume  transported  for 
fuel  use.  It  is  stated  that  the  South 
Georgia  Agreement  provides  that  P&G 
will  cause  gas  to  be  delivered  to  South 
Georgia  for  transportation  at  the  Lee 
County  Redelivery  Point  and  will  be 
redelivered  to  Albany  at  the  Albany  No. 
1  and  No.  2  Meter  Stations  located  in 
Dougherty  County,  Georgia.  South 
Georgia  asserts  that  it  will  redehver  an 
equivalent  volume  less  0.5  percent  of  the 
volume  transported  for  fuel  use. 

It  is  stated  that  the  Southern 
Agreement  provides  that  South  Georgia 
shall  pay  Southern  each  month  for 
performing  the  transportation  service 
rendered  thereunder  the  following 
transportation  rate: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  South  Georgia 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  South  Georgia  do  not  exceed  the 
daily  Contract  Demand  of  South 
Georgia,  the  transportation  rate  shall  be 
39.9  cents  per  M\ffltu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  South  Georgia 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  South  Georgia  exceed  the  Daily 
Contract  Demand  of  South  Georgia,  the 
transportation  rate  for  the  excess 
volumes  shall  be  64.9  cents  per  MMBtu. 

The  South  Georgia  Agreement  states 
that  P&G  has  agreed  to  pay  South 
Georgia  each  month  the  following 
transportation  rate: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
South  Georgia  on  any  day  to  Albany 
under  any  and  all  transportation 
agreements  with  South  Georgia,  when 
added  to  the  volumes  of  gas  delivered 


under  South  Georgia's  Rate  Schedule  G- 
2  on  such  day  to  Albany  do  not  exceed 
the  Maximum  Daily  Quantity  of  Albany, 
the  transportation  rate  shall  be  12.08 
cents  per  MMBtu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
South  Georgia  on  any  day  to  Albany 
under  any  and  all  transportation 
agreements  with  South  Georgia,  when 
added  to  the  volumes  of  gas  delivered 
under  South  Georgia's  Rate  Schedule  G- 
2  on  such  day  to  Albany  exceed  the 
Maximum  Daily  Quantity  of  Albany,  the 
transportation  rate  for  the  excess 
volumes  shall  be  49.88  cents  per  MMBtu. 

Southern  states  that  the 
transportation  arrangement  will  enable 
P&G  to  diversify  its  natural  gas  supply 
sources  and  to  obtain  gas  at  competitive 
prices.  Indeed,  it  is  averred  that  P&G 
has  the  installed  capability  to  utilize  fuel 
oil  and  had  advised  Southern  and  South 
Georgia  that  unless  it  is  able  to  obtain 
the  transportation  services  requested  by 
Applicants,  it  will  switch  to  fuel  oil  to 
the  maximum  extent  possible  causing  a 
corresponding  loss  of  throughput  on 
Southern's  and  South  Georgia's  systems. 
Thus,  it  is  stated  that  to  the  extent  the 
transportation  service  proposed  herein 
will  enable  P&G  to  obtain  access  to 
competitively  priced  natural  gas. 
Southern's  and  South  Georgia's  entire 
systems  will  benefit  by  retaining  P&G  as 
a  customer.  In  addition.  Southern 
asserts  that  it  will  obtain  take-or-pay 
credit  on  the  gas  P&G  may  obtain  from 
its  suppliers. 

Comment  date:  January  5, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Southern  Natural  Gas  Company/ 
South  Georgia  Natural  Gas  Company 

[Docket  No.  CP87-100-000] 

Take  notice  that  on  November  25. 
1986,  Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563,  and  South  Georgia 
Natural  Gas  Company  (South  Georgia), 
P.O.  Box  1279.  Thomasville,  Georgia 
31729.  filed  as  joint  applicants  in  Docket 
No.  CP87-100-000  and  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  limited-term  certificate  of 
public  convenience  and  necessity 
authorizing  Southern  and  South  Georgia 
to  transport  gas  on  behalf  of  the  City  of 
Moultrie,  Georgia  (Moultrie),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Southern  and  South  Georgia  propose 
to  transport  natural  gas  for  Moultrie  in 
accordance  with  the  terms  and 
conditions  of  an  October  22, 1986, 
transportation  agreement  between 


South  Georgia  (as  Moultrie's  agent)  and 
Southern,  and  a  related  transportation 
agreement  dated  October  22, 1986, 
between  South  Georgia  and  Moultrie. 
Southern  and  South  Georgia  state  that 
the  agreements  provide  for  them  to 
transport  on  an  interruptible  basis  up  to 
2.2  billion  Btu  equivalent  of  natural  gas 
per  day  purchased  by  Moultrie  from 
SNG  Trading  Inc.  under  a  gas  sales 
agreement  dated  July  8, 1986.  subject  to 
the  receipt  of  all  necessary 
governmental  authorizations.  It  is 
explained  that  Moultrie  has  endeavored 
to  assist  its  industrial  and  commercial 
customers  (ten  end-user  customers  are 
listed  in  the  application)  in  obtaining  the 
benefits  of  purchasing  natural  gas 
directly  in  the  spot  market  and  has 
undertaken  to  represent  them  as  agent 
in  purchasing  and  arranging  for  the  ; 

transportation  of  such  gas.  It  is  ~ 

requested  that  the  Commission  issue  a 
limited-term  certificate  for  a  term 
expiring  one  year  form  the  date  of  the 
Commission's  order  issuing  the 
authorization.  >. 

Southern  states  that  its  transportation 
agreement  provides  for  South  Georgia  to 
cause  natural  gas  to  be  delivered  to 
Southern  for  transportation  at  various 
existing  points  on  Southern's  contiguous 
pipeline  system  in  the  Main  Pass  and 
Mississippi  Canyon  Areas,  offshore 
Louisiana,  and  St.  Bernard,  St.  Mary  and 
St.  Martin  Parishes,  Louisiana.  Southern 
states  it  would  deliver  to  South  Georgia 
in  Lee  County,  Alabama,  and  equivalent 
quantity  of  natural  gas  less  3.25  percent 
of  such  amount  which  shall  be  deemed 
to  have  been  used  as  compressor  fuel 
and  company-use  gas  (including  system 
unaccounted-for  gas  losses),  less  any 
and  all  shrinkage,  fuel  or  loss  resulting 
from  or  consumed  in  the  processing  of 
gas,  and  less  South  Georgia's  pro-rata 
share  of  any  gas  delivered  for  South 
Georgia's  account  which  is  lost  or 
vented  for  any  reason.  South  Georgia 
states  it  would  redeliver  to  Moultrie  at 
the  City  of  Moultrie  Meter  Station  Nos.  1 
and  2,  Colquitt  County,  Georgia,  an 
equivalent  quantity  of  natural  gas  less 
0.5  percent  of  such  amount  for  fuel  use, 
among  other  things. 

Southern  states  that  South  Georgia 
has  agreed  to  pay  Southern  each  month 
the  following  transportation  rate: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  delivered  by 
Southern  on  any  day  to  South  Georgia 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  South  Georgia  do  not  exceed  the 
daily  contract  demand  of  South  Georgia, 
the  transportation  rate  shall  be  39.9 
cents  per  MMBtu  equivalent;  and 


(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  South  Georgia 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  South  Georgia  exceed  the  daily 
contract  demand  of  South  Georgia,  the 
transportation  rate  for  the  excess 
volumes  shall  be  64.9  cents  per  MMBtu 
equivalent  redelivered  by  Southern. 

Additionally,  Southern  states  it  would 
collect  from  South  Georgia  the  GRI 
surcharge  of  1.35  cents  per  Mcf  of  gas  or 
any  such  other  GRI  funding  unit  or 
surcharge  as  hereafter  prescribed. 

South  Georgia  states  that  Moultrie  has 
agreed  to  pay  South  Georgia  each  month 
a  transportation  rate  of  49.88  cents  for 
each  MMBtu  equivalent  of  natural  gas 
redelivered  by  South  Georgia  and  to 
reimburse  South  Georgia  for  all 
transportation  and  fuel  charges  and 
other  costs  South  Georgia  pays  Southern 
pursuant  to  the  Southern  agreement, 
including  the  GRI  surcharge  or  any  other 
GRI  funding  unit  or  surcharge  as 
hereafter  prescribed. 

It  is  stated  that  the  transportation 
arrangements  would  enable  the  end- 
users  to  diversify  their  natural  gas 
supply  sources  and  to  obtain  gas  at 
competitive  prices,  which  in  turn  would 
permit  the  retention  of  the  end-users  as 
customers  on  South  Georgia's  system.  It 
is  stated  that  all  but  two  of  the  end- 
users  have  the  installed  capability  to 
utilize  fuel  oil  and  propane,  and  that  two 
of  the  end-users  have  switched  to  these       •" 
alternate  fuels  for  substantially  all  of 
their  energy  requirements.  It  is  further 
stated  that  Moultrie  has  advised  South 
Georgia  that  unless  it  is  able  to  obtain 
the  transportation  services  requested  by 
Applicants,  the  remaining  end-users  ~ 
which  have  alternate  fuel  capability  will 
switch  to  fuel  oil  and  propane  to  the 
maximum  extent  possible,  which  would 
cause  a  corresponding  loss  of 
throughput  on  Southern's  and  South 
Georgia's  systems.  Southern 
additionally  states  it  would  obtain  take- 
or-pay  relief  for  all  volumes  transported 
pursuant  to  the  agreement. 

Comment  date:  January  5, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  In& 

[Docket  No.  CP84-441-022,  Docket  No.  CP80- 
65-061,  Docket  No.  C:P82-358-002] 

Take  notice  that  on  November  26, 
1986,  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  (Petitioner). 
P.O.  Box  2511.  Houston.  Texas  77001. 
filed  in  Docket  Nos.  CP84-441-022. 
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CP80-65-061,  and  CPa2-358-002  a 
petition  to  further  amend  the 
Commission's  orders  issued  in  Oocket 
Nos.  CP84-441.  et  aJ..  as  amended, 
CP80-65.  et  al..  as  amended  and  CP82- 
356-000.  as  amended,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  firm  and  intemiptible 
storage-related  trarisportation  services 
under  Rate  Schedules  SST-E.  SST-NE. 
FSST-E.  FSST-NE.  T-119.  and  T-130.  ail 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Petitioner  states  that  certain  of  its 
customers  receive  firm  storage 
transportation  service  under  Petitioner's 
Rate  Schedules  SST-E  SST-NE.  FSST-E. 
and  FSST-NE  and  intemiptible  storage 
transportation  srevice  under  Petitioner's 
Rate  Schedules  ISST-NE.  T-119.  and  T- 
130.  Petitioner  explains  that  these 
transportation  services  are  related  to 
storage  services  provided  by  Penn-York 
Energy  Corporation.  Honeoye  Storage 
Corporation,  and  Consolidated  Gas 
Transmission  Corporation  (Storage 
Contractors),  and  enable  the  customers 
to  have  gas  purchased  from  Petitioner 
delivered  to  and  transported  from 
storage  on  a  Turn  or  intemiptible  basis, 
as  appropriate. 

Petitioner  requests  authorization  to 
amend  the  orders  in  the  referenced 
dockets,  insofar  as  they  relate  to  storage 
transportation  service  under  Rate 
Schedules  SST-E.  SST-NE,  FSST-E, 
FST-NE.  ISST-NE.  T-119.  or  T-130.  to 
provide  its  customers  with  the  abiUty  to 
have  (1)  gas  purchased  from  third- 
parties  transported  from  storage  upon 
request,  and  (2)  365-day  utihzation  of 
the  storage  transportation  service, 
subject  to  operating  conditions  on 
Petitioner's  system. 

Petitioner  states  that  receipt  points 
from  the  storage  contractors  and 
dehvery  points  to  the  customers  would 
remain  unchanged,  and  that  it  does  not 
propose  to  construct  and  operate  new 
facilities.  Petitioner  also  proposes  to 
continue  to  charge  the  effective  rates 
under  Rate  Schedules  SST-E.  SST-NE, 
FSST-E.  FST-NE.  ISST-NE.  T-119.  or  T- 
130.  as  appropriate. 

Comment  date:  January  5. 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

(Docket  No.  CP87-103-000| 

Take  notice  that  on  November  26, 
1986.  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  (Applicant), 
P.O.  Box  2511,  Houston.  Texas  77001, 
filed  in  Docket  No.  CP87-103-000  an 


application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Applicant  (1)  to  revise, 
effective  April  1. 1967.  the  natural  gas 
storage  service  under  Applicant's  Rate 
Schedules  SS-E  and  SS-NE  to  permit 
each  affected  customer  to  use  up  to  one- 
third  of  its  total  authorized  winter 
storage  quantity  for  gas  not  purchased 
from  Applicant,  and  (2)  to  modify  the 
monthly  billing  provisions  of  Applicant's 
current  SE-E  and  SS-NE  Contracted 
Demand  (CD)  Rate  Schedules  in  order  to 
provide  for  the  storage  service  for  third- 
party  gas.  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  the  existing 
authorization  Umits  storage  service  to 
quantities  of  gas  purchased  from 
Applicant.  In  order  to  provide  each  of 
the  affected  customers  with  more 
flexibihty  in  utilizing  its  current 
authorized  storage  capability.  Applicant 
requests  authorization  to  revise, 
effective  April  1. 1987.  the  natural  gas 
storage  service  provided  under  Rate 
Schedules  SS-E  and  SS-NE  to  give 
certain  customers  the  option  to  use  up  to 
one-third  of  their  total  authorized  winter 
storage  quantity  for  gas  not  purchased 
from  Applicant. 

Applicant  alleges  that  the  proposed 
revision  would  have  no  effect  on  the 
total  daily  storage  quantity  or  the  total 
winter  storage  quantity  authorized 
under  Rate  Schedules  SS-E  and  SS-NE. 
Applicant  avers  that  there  would  be  no 
additions  or  deletions  of  receipt  and 
delivery  points  associated  with  those 
services. 

Applicant  proposes  to  revise  the 
billing  provisions  of  Rate  Schedules  CD. 
SS-E  and  SS-NE  when  it  receives 
authorization  to  provide  the  requested 
storage  service  for  third-party  gas. 
Accordingly.  Applicant  states  that  Rate 
Schedules  CD.  SS-E  and  SS-NE  would 
be  revised  to  provide  that  the  effected 
customers  would  pay  Apphcant.  at  the 
time  gas  purchased  from  Apphcant  is 
injected  into  storage,  the  commodity  and 
gas  charges  applicable  to  each 
customer's  purchases  under  its 
contracted  demand  gas  sales  agreement 
with  Applicant.  Applicant  further  states 
that  the  revised  Rate  Schedule  SS-E  and 
SS-NE  would  provide  for  a  one-time 
inventory  charge  to  the  customers  on 
April  1, 1987,  so  that,  when  the 
authorization  to  provide  storage  service 
for  third-party  gas  becomes  effective, 
the  customers  would  own  all  the  gas  in 
storage. 

Comment  date:  )anuary  5, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


10.  Texas  Gas  Transmission  Corporation 

Docket  No.  CP86-143-005 

Take  notice  that  on  November  26, 
1986.  Texas  Gas  Transmission 
Corporation  (Petitioner),  P.O.  Box  1160, 
Owensboro.  Kentucky  42302,  filed  in 
Docket  No.  CP86-143-005  a  petition  to 
amend  the  Commission's  order  issued 
February  14, 1986.  34  FERC 1 61.203. 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  extend  the  term  of 
transportation  service  authorized  for  the 
full  period  requested  in  the  original 
application,  all  as  more  fully  set  fort  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  ublic 
inspection. 

Petitioner  states  that  by  the  order 
issued  February  14, 1986,  Petitioner 
received  authorization  to  transport  gas 
on  an  intemiptible  basis  for  52  end-user 
customers  for  a  period  of  one  year. 
Petitioner  states  that  it  now  seeks 
authority  to  extend  the  term  of  service 
authorized  to  be  consistent  with  the 
requested  term  in  the  original 
application  in  this  docket. 

Petitioner  states  that  one  customer, 
Olin  Corporation,  claims  that  due  to 
economic  conditions,  any  interruption  in 
transportation  threatens  the  continued 
operation  of  Olin's  Doe  Run,  Kentucky, 
plant  and  could  possibly  result  in  a  total 
plant  shutdown. 

Comment  date:  January  5, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

11.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CPB7-102-000J 

Take  notice  that  on  November  25, 
1986,  Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant).  P.O.  Box  1396. 
Houston,  Texas  77251.  filed  in  Docket 
No.  CP87-102-Oro  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  offshore  production 
facilities,  all  as  more  fully  set  fortin  the 
application  which  is  on  file  with  the 
Conmiission  and  open  for  public 
inspection. 

Specifically,  Applicant  proposes  to 
abandon  its  South  Marsh  Island  Block 
66  "C"  platform  and  appurtenant 
installations,  located  on  its  Southeast 
Louisiana  gathering  system,  offshore 
Louisiana.  Applicant  states  that  these 
facilities  served  as  a  compressor 
platform  until  compression  at  this 
location  was  no  longer  necessary  and  to 
compressor  units  themselves  were 
abandoned  and  removed,  pursuant  to 
Commission  authorization  Issued  in 
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Docket  No.  CP86-539-000  on  Septembec 
17. 1986. 

Applicant  further  states  that  it  would 
attempt  to  sell  the  facilities  in  their 
present  location  and  condition,  but  that 
if  a  purchaser  could  not  be  located 
within  a  reasonable  time,  the  facilities 
would  be  removed  and  may  be  brought 
to  shore  for  sale,  probably  as  scrap,  or 
disposed  of  offshore  as  an  artificial  reef. 
Applicant  avers  that,  in  any  event,  it 
would  comply  with  all  applicable 
regulations  of  the  Minerals  Management 
Service,  with  regard  to  both  the 
structures  and  the  associated  rights-of- 
way. 

Comment  date:  January,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 

or  be  represented  at  the  hearing. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  86-28513  Filed  12-lfr-86;  8:45  am] 

BILUNO  CODE  tTir-OI-M 

[Docket  No.  OF86-613-001] 
s 
Decker  Energy  International,  Inc.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

Decemt)er  16. 1986. 

On  December  1, 1986.  Decker  Energy 
International,  Inc.  (Applicant),  of  1099 
W.  Morse  Blvd.,  Winter  Park.  Florida 
32789.  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  topping-cycle 
cogeneration  facility  will  be  located  in 
the  Kem  River  Valley  oil  field  near 
Bakersfield,  California.  The  combined 
cycle  faciUty  will  consist  of  a 
combustion  turbine  generator,  a  heat 
recovery  steam  generator  and  a  partial 
extraction  steam  turbine  generator.  The 
steam  recovered  from  the  facility  will  be 
used  for  enhanced  oil  recovery.  The 
electric  power  production  capacity  of 
the  facility  will  be  28.130  kW.  The 
primary  energy  source  will  be  natural 
gas.  The  facility  is  scheduled  for  startup 
in  the  third  quarter  of  1988. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sti-eet.  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commissions  rules  of  practice 
and  procedure.  All  such  petitions  or 
protests  must  be  filed  within  30  days 
after  the  date  of  publication  of  this 
notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  86-28514  Filed  12-18-86;  8:45  am] 

BtUMQ  CODE  STir-OI-W 


(Docket  No.  QF87-113-000] 

Hospital  Energy  Corp.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

December  16. 1986. 

On  December  1, 1986,  Hospital  Energy 
Corporation  (Applicant),  of  255  Main 
Street,  5th  Floor,  Hartford,  Connecticut 
06106  submitted  for  filing  an  application 
for  certification  of  a  facihty  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Hartford, 
Connecticut.  The  facility  will  consist  of 
two  (2)  reciprocating  engine  generators 
and  one  (1)  waste  heat  recovery  steam 
generator.  Thermal  energy  recovered  by 
the  facility  in  the  forms  of  steam  and  hot 
water  will  be  utilized  by  the  Mount 
Sinai  Hospital.  The  net  electric  power 
production  capacity  will  be  6.1 
megawatts.  The  primary  energy  source 
will  be  natural  gas.  Construction  of  the 
facility  is  expected  to  begin  on  January 
1, 1987. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quaUfying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sti-eet  NE.,  Washington,  DC 
20426,  in  accordance  vnth  rules  211  and 
214  of  the  Commission's  rules  of  practice 
and  procedure.  All  such  petitions  or 
protests  must  be  filed  within  30  days 
after  the  date  of  publication  of  this 
notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  , 

Kennneth  F.  Plumb,  * 

Secretary. 
[FR  Doc.  86-28515  Filed  12-18-86:  8:45  am] 

BILUNG  COOE  (717-01-11 


[Docket  No.  TA87-3-20-000,001  ] 

Algonquin  Gas  Transmission  C04  Re 
Notice  of  Proposed  Ciianges  In  FERC 
Gas  Tariff 

December  16, 1986. 

Take  notice  tliat  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  November  24, 1986,  tendered 
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for  filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Eighteenth  Revised  Sheet  No.  201 
Eighteenth  Revised  Sheet  No.  203 
Twelfth  Revised  Sheet  No.  204 
Ninth  Revised  Sheet  No.  205 
Fifth  Revised  Sheet  No.  324 
Third  Revised  Sheet  No.  388 
Algonquin  Gas  states  that  the  purpose 
of  this  filing  is  to  include  in  its  rates  the 
Gas  Research  Institute  ("GRI") 
surcharge  as  authorized  by  Opinion  No. 
252  for  GRI  funding  of  $0.0152  per  Mcf, 
adjusted  to  $0.0147  per  MMBtu,  to  reflect 
Algonquin  Gas'  Btu  billing  basis. 

Algonquin  Gas  proposes  that  the 
effective  date  of  the  above-mentioned 
tariff  sheets  be  January  1. 1987,  as 
authorized  by  Opinion  No.  252. 

Algonquin  Gas  requests  that  the 
Commission  accept  the  above- 
mentioned  tariff  sheets  to  become 
effective  as  proposed. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  each 
affected  party  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
23. 1986.  Protests  will  be  considered  by 
the  Conmiission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conmiission  and  are  available 
for  public  inspection. 
KeniMth  F.  Plumb, 
Secretary. 
[FR  Doc  86-28516  Filed  12-18-86;  8:45  am] 

HLUNQ  CODE  (TIT-OI-M 

lOockat  No.  CP87-123-000 

Northwest  Pipeline  Corp,;  Application 

December  16. 1966. 

Take  notice  that  on  December  11, 
1986.  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108,  filed  in  Docket  No. 
CP87-123-000,  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act 
requesting  a  permanent  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  a  sales  meter  station  and 


the  sale  of  up  to  2  billion  Btu  equivalent 
of  gas  per  day,  on  a  best  efforts  basis,  to 
Exxon  Company,  U.S.A.  (Exxon),  and  a 
temporary  certificate  authorizing  the 
same,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Northwest  and  Exxon, 
by  a  gas  sales  agreement  dated  August 
1, 1986  (Agreement),  provided  for  the 
establishment  of  a  sales  delivery  point 
near  Walker  Hollow,  Uintah  County. 
Utah.  Northwest  states  that  Exxon 
informed  it  that  the  gas  would  be  used 
for  line  heating  requirements  in  its  oil 
field  operations  in  the  Walker  Hollow 
area.  "The  term  of  the  Agreement  is  set  at 
five  years  with  year  to  year  extensions 
therefter  until  cancelled  by  either  party. 

The  specific  facilities  which 
Northwest  seeks  to  construct  and 
operate  consist  of  a  four-inch  meter  run 
and  a  metering  and  regulating  station 
with  appurtenances.  Exxon  is  expected 
to  install  any  additional  facilities 
needed  to  effect  the  delivery  of  the 
volumes  to  its  oil  field  operations.  It  is 
stated  that  Exxon  has  agreed  to 
reimburse  Northwest  for  all  costs 
incurred  in  constructing  the  proposed 
meter  station,  estimated  to  be 
approximately  $116,900. 

Northwest  states  that  for  all  volumes 
of  natural  gas  delivered  under  the 
Agreement,  it  would  charge  Exxon  a 
rate  equivalent  to  its  Rate  Schedule  DS- 
1  sales  rate,  exclusive  of  any  special 
surcharges,  plus  the  GRI  charge.  It  is 
stated  that  such  rate  is  currently  25.116 
cents  per  therm.  Fmally,  Northwest 
states  that  its  PGA  procedure  ensures 
that  non-jurisdictionat  sales  related  gas 
costs  would  not  adversely  impact  the 
gas  costs  for  its  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  30, 1986,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20428,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  rules  and  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


'^■ 


jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  7  and  15  of  the  National  Gas  Act 
and  the  Commission's  rules  of  practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northwest  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  86-28517  Filed  12-18-86;  8:45  am] 
BIUJNO  COOE  (Tir-OI-M 


[Docket  No.  CI85-29-007] 

Odeco  CM  A  Gas  Co^  AppMcatton 

December  15, 1986. 

Take  notice  that  on  December  3, 1986, 
Odeco  Oil  &  Gas  Company  (Odeco),  of 
P.O.  Box  61780,  New  Orleans,  Louisiana 
70161,  filed  an  application  for 
amendment  and  extension  of  its 
certificate  of  public  convenience  and 
necessity  to  permit  continuation  of 
existing  sales  and  allow  blanket  sales 
authority  after  March  31, 1987. 

By  order  issued  January  2, 1965  in 
Docket  No.  CI85-29-006  the  Commission 
granted  Odeco  a  certificate  to 
implement  an  SMP  and  limited-term 
partial  abandonment  of  existing  sales 
under  the  Natural  Gas  Act.  Such  grant 
was  to  expire  no  later  than  October  31, 
1985.  Any  sales  made  pursuant  to 
Odeco's  SMP  certificate  were  subject  to 
the  conditions  specified  in  Tenneco  Oil 
Co..  et  al.  Docket  Nos.  CI83-2e9-000.  et 
al.  By  subsequent  orders  issued  the 
Commission  extended  the  limited-term 
abandonments  and  Certificates  of  Public 
Convenience  and  Necessity  through  the 
period  ending  March  31, 1988  and  again, 
in  dockets  issued  March  28. 1986  the 
Commission  extended  the  expiration 
date  to  March  31, 1987.  Odeco  states 
that  it  is  currently  making  sales 
pursuant  to  the  authority  granted  and 
that  it  must  be  in  position  to  be  able  to 
make  such  sales  after  March  31, 1987  as 
it  could  be  faced  with  large  volumes  of 
gas  shut-in  due  to  expiration  of  its 
limited  certificate  and  abandonn.ent 


attikyoDiy.  Odeoo  does  not  believe  ih&l 
the  Commission's  proposed  rules  issupd 
in  Docket  RM85-1  will  provide  the 
necessary  autliority  to  continue  existing 
sales  or  permit  new  sales  from  its 
reserves.  Odeco  stales  that  loss  of  sack 
authority  could  be  detrimental  not  only 
to  Odeco,  tnit  to  ^e  markets  cmr^ttly 
being  served  as  well  as  those  p^)eKnes 
providing  transportation  service. 
Accordingly.  Odeco  is  requesting 
extension  of  its  certificate  and 
associated  limited-tem  abandoameiat 
authoiity  to  March  31, 1988. 

Odeco  requests  continued  penaiasisB 
to  make  sales  to  any  willing  purchaser 
and  in  hght  of  the  current  Comnussioa 
policy,  requests  permiseion  to  make 
sales  &on  «ny  NGPA  category  p*, 
sections  102, 104, 106, 1D8  and  1Q0]  as 
granted  to  others  such  as 
Transcontinental  Gas  Pipe  Line 
Corporation  and  Transco  Gas  Sappty 
Company  by  Order  tssaed  September  29. 
1988  in  Docket  Nos.  Cla6-278-000  aad 
Cla&-29&-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before 
December  2a  1986.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  petitioa  te 
intervene  or  a  protest  ia  accordance 
with  the  requirements  of  the 
Commission's  niie»  of  practice  and 
procedure  (16  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  l!ie 
^appropriate  action  to  be  taken  but  wifl 
not  serve  to  make  the  protestants 
parties  to  the  proceed^iig.  Any  person 
wishing  to  became  a  party  to  the 
proceeding  herein  gfHwt  file  a  petition  to 
intervene  in  accordance  with  the 

CfiTnTnJQaion'g  Pll^yg 

Under  the  procedures  herein  provided 
for,  ualess  otherwise  advised,  it  wqll  be 
tmnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kennedi  F.  Plumb, 
Secretary. 

[FR  Doc.  86-28578  Filed  12-18-86;  8:45  aa] 
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'  Notice  of  a  transaction  doea  not  conatilulx 
determinaBoo  (hat  (he  tanna  aad  cotuktioo*  ollbm 


[Docket  Na  STIZ-l-OOO  et  aL] 

ONG  TranamiaaioD  Co.  et  aU  Salf- 
In^emanflrig ' 


pipeline  of  local  distribution  company 
"pursuant  to  \  284.1B3  of  the 
Commission's  Regulatious  and  section 
312oftheNGPA- 


Deceoiber  15, 1 

Take  notice  that  the  foUowiog 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  (he  ComBiisaion's 
Regulations,  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  187B 
(NGPAJ.» 

» «e  Recipient   connnn  in  the 
following  table  indicates  the  eatity 
receiving  or  purckaemg  the  natval  gas 
in  each  transaction. 

The  "Part  284  Subpart"  eohnn  in  the 
foUowiflg  table  intfitartes  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
on  behalf  of  an  intrastate  pipeline  or  a 
local  diatribiitinn  coogqiany  parsoant  to 
h  284.  W2  of  the  Commission's 
Regulations  and  sectioa  311(a)(1)  of  the 
NGPA. 

A  '*C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  aa 
int'M^ate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  i  284.122  of  the 
Commission's  il^gulations  and  section 
311{aK2)  of  the  NGPA.  In  diose  caaee 
where  Commissiim  aprproval  of  a 
transportation  rate  is  sought  ptusBant  to 
8  284.123(b)(2),  the  table  lists  the 
proposed  rate  and  the  expiratioD  date  of 
the  150-day  period  for  staff  action.  Any 
person  set^cing  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  petition  to 
intervene  with  the  Secretary  of  the 
Commission. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  ioteistate 
pipeline  or  a  local  distribu^n  company 
served  by  an  interstate  pipeline 
pursuant  to  8  284.142  of  the 
Commission's  Regulations  and  section 
311(b)  of  the  NGPA.  Any  intetvsled 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  |  2M.147(d)  of 
the  Commission's  Regulations. 

An  ''E"  indicates  an  assigomeBt  by  an 
intrastate  pipeline  lo  any  nterstate 


Natur*  Gas  «p««oe  Co  o(  Amartca.. 

NwBiadi  -Natural  Gat  Co 

SrooWyn  Union  Qaa  Co 

Oi**a  Qaa  Co 


ta»*«neabuig  Gat  Co- 


Indkna  Qaa  Co 

Columbia  Gas  o(  Ky.  Inc.  a(  tf 

Public  Sarvica  BaoMcaiy  Oaa  Ca.. 
MampNa  Ltf«.  Gaa«id  « 


A  "G"  indicates  transportation  by  an 
interstate  pipeline  oa  hehaif  of  anodier 
interstate  pipeline  parsuant  to  §  284.222 
and  a  blaidcet  certfficate  Issued  under 
8  284^1  of  die  ComniissioB's 
Regidatitms. 

A  "G-S"  indiratfis  transportation  by 
an  interstate  pipeliue  company  on 
behalf  of  any  shipper  pucsuoit  to  a 
6  284.223  and  a  blanket  certifkate 
issned  xmder  \  2S4.Z21  of  Ihe 
Commissi  oa's  Re^tlatians. 

A  "G(LTr  or  t^ILSJ"  indicates 
tranaportotion,  sales  or  assignments  by 
a  local  dTstribntion  company  on  behalf 
of  or  to  an  interstate  p>p»lMi»  or  local 
disbibution  company  pursuant  to  a 
blanket  certificate  issued  uoder 
8  284.222  of  the  Canunission's 
Regulations. 

A  "G(HTr'  or  "G(HS)-  indicates 
transportation,  sales  or  assignments  by 
a  Hlnshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  tmder 
8  284.222  of  the  Commissioa's 
Regulations. 

Any  person  desidag  to  be  heard  or  to 
make  any  protest  with  reference  to  a 
transaction  reflected  in  this  notice 
should  on  or  before  Deceaiber  29, 1986, 
file  with  the  Federal  Energy  Regulatory 
Commission,  B25  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requifeaientB  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  365.211  or  385.214). 
AJJ  protests  filed  with  the  Ctjmmission 
will  be  considered  by  it  in  determiniag 
the  appropriate  action  to  be  taken  bet 
will  not  serve  to  make  the  protestants 
party  to  a  proceediag.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  ia 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rales. 

Kenneth  F.  Pluoaib, 

f^  -  — .--  f 
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Dock«No.' 


87-0011 

87-0012 

87-0013 

87-0014 

87-0015 

87-0016 

87-0017 

87-0018 

87-0019 

87-0020 

87-0021 

87-0022 

87-0023 

87-0024 

87-0025 

87-0026 

87-0027 

87-0028 

87-0029 

87-0030 

87-0031 

87-0032 

87-0033 

87-0034 

87-0035 

87-0036 

87-0037 

87-0038 

87-0039 

87-0040 

87-0041 

87-0042 

87-0043 

87-0044 

87-0045 

87-0046 

87-0047 

87-0048 

87-0049 

87-0050 

87-0052 

87-0053 

87-0054 

87-0055 

87-0056 

87-0057 

87-0058 

87-0059 

87-0060 

87-0061 

87-0062 

87-0063 

87-0064 

87-0065 

87-0066 

87-0067 

87-0068 

87-0069 

87-0070 

•7-0071 

87-0072 

87-0073 

87-0074 

87-0075 

87-0076 

87-0077 

87-0078 

87-0079 

87-0060 

87-0061 

87-0082 

87-0063 

87-0064 

87-0085 

87-0086 

87-0087 

87-0088 

87-0069 

87-0080 

87-0091 

87-0092 

87-0093 

87-0094 

87-0095 

87-0096 

87-0097 

87-0096 

87-0099 

87-0100 

87-0101 

87-0102 

87-0103 

87-0104 


Artda  Energy  Resourca*. 


ArWa  Energy  Hesoi*ee«... 
United  Gas  Pipe  Ijne  Co .. 

Oe*ii  Gas  Piplme  Corp 

OeM  Gas  Pipetina  Corp.- 
UniladGasnpaLinaCo„ 
Unitad  Ga*  niM  Lira  Co.. 


TranaconaranW  Gaa  Pipe  Lme  Corp  - 
TranaconlinanMI  Gas  Pipe  Una  Corp .. 
Tranaoontinental  Gas  Pipe  lme  Corp  „ 
Trar«iOOnlir<enui  Gas  Pipe  Une  Corp.. 
Tranacondnental  Gas  Pipe  Line  Corp.. 
ONG  Tranamsann  Co 


Raopiant 


Mississippi  Valley  Gas  Co 

Niagara  Motiatnti  Power  Corp.. 
Conaunian  Power  Co 


Natural  Gas  Pipelina  Co  o<  Amaitca.- 
Natural  Gaa  Pipetna  Co.  of  Ainartca. 

Oiiian  MuaWal  Gaa.  kic 

CNy  o(  Vlckaburg 

FRM.  mc 

PMadaiphia  Electric  Co.. 


ONG  Transimssnn  Co 

Tranaoastem  Ppetme  Co.. 
Panhandto  Eastern  P«)e  Lira  Co.. 


Panhandto  Eastern  P«m  Lira  Co.. 
United  Gas  Pipe  Ura  Co - 

Delhi  Gaa  Pipaira  Corp.._ 

Pantiandle  Eastern  Pipe  Una  Co.. 
Trunkima  Gas  Co  . 
Tranaoonanental  Gas  Pipe  Lme  Corp.. 
Transconanentai  Gas  Pipe  Une  Corp .. 
Tranacontnental  Gas  Pva  Lme  Corp  _ 
Transcontinental  Gas  Pipe  Una  Cotp.. 
United  Gas  Pipe  Lme  Co  . 
Umad  Gas  Pipe  Ura  Co.. 

ANR  Poelme  Co.. 

ANR  Pipelme  Co. 

ANfl  Pipelirta  Co... 


Texas  Eastern  Tranairisaiun  Cwp.. 
Tanas  Gas  Transmission  Corp__ 
Texas  Gas  Tranarrassnn  Corp.. 
Texas  Gas  Tranamaamn  Corp.. 
Texas  Gaa  Tranamiaann  Corp.. 
Panhandto  Eastern  PIpaLira Co.. 
Pantiandle  Eastern  PI^6lJra  Co.. 

El  Paso  Natural  Gas  Co „. 

Channel  Industries  Gaa  Co.. 
Colun«w  Gult  Transnsaann  Co._ 
Panhandle  Eaalam  Pipe  Lme  Co.. 
Panhandto  Eaatam  P^w  Lme  Co„ 
Panhandte  Eaatam  Pipe  Lme  Co.. 
Panhandle  Eastern  Pipe  Una  Co.. 
Panhandle  Eastern  Pipe  Lira  Co.. 

Suienor  Ottshora  Pipstra  Co 

ANR  Pipekra  Co.. 


Sooth  Carolina  Pipeline  Corp 

South  Carolina  Pipetme  Corp 

CotumOia  Gas  Ol  Ky.  Inc..  at  m 

Nsiural  Gas  Pipaira  Co.  o«  America... 
Natural  Gas  Pipelim  Co.  a<  America.- 

Valero  Tranarmasion  Co , 

Indiara  Gas  Co 

ln(»ara  Gas  Co _ „ 


Cmcmran  Gas  and  EtacMc  Co 
Natural  Gas  Pfielira  Co.  o( 

Consumer  Power  Co 

Consumer  Power  Co _ 


PDMdiartrain  Natural  Gaa  Syatani- 

Cotumfaia  Gaa  of  Ky,  Inc..  el  al 

FualCo..- 


AlaMa  Gas  Ught  Co 

Qly  01  Armors _.™. 

Consumers  Power  Co 

Wnconsm  Natural  Gaa  Co„ 


Michigan  Conaoadatad  Qaa  Co.. 
Michigan  ConeoUalad  Gaa  Co.. 

rtiaaosajrxa  ciacitc  Co .. 

City  ol  R«>ley.. 


Indiana  Gas  Co 

Oty  ol  Covmglon  . 
City  ol  Comngton.. 
Central  Hknois  Public  Sannca  Co.. 


Panhandto  Eastern  Pipe  Lme  Co 
Trartswestem  Pipeline  Co 
Natiral  Gas  Pvakne  Co.  0* 


Natural  Gas  Pipelme  Co.  o«  Amsrica.- 
Natural  Gas  Pipeline  Co  ol  America- 
Natural  Gaa  Poaara  Co.  o«  Amanca-. 

Transoh.  Inc 

Exxon  Gas  System.  Inc 

Natural  Gas  Pipelme  Co.  ol  Ameitca... 

Mountam  Fuel  Resources,  kic 

UnHad  Gaa  Pip*  Lira  Co 

United  Qaa  Pipe  Lira  Co 

Unaad  Gaa  Pipe  Ura  Co 

Unaed  Gas  Pipe  Lme  Co 

Tranaok,  hK , 

Ohio  River  Pipeline  Corp 

Houston  Pipe  Une  Co.. 


Ohio  River  Pipelme  Corp 

Natural  Gaa  Ripalira  Co.  o«  America.- 

Panhandto  Eaatam  Pipe  Ura  Co _. 

United  Gaa  Pipe  Ljra  Co 

Unaed  Gas  Pipe  Lme  Co 

United  Sas  Pipe  Lme  Co 

Unaed  Gas  Pipe  Lme  Co 


Unaed  Gaa  Pipe  Lme  Co 

Unaed  Gas  Pipe  Lme  Co .._ 

CansoMated  Gas  TrananHaiion  Corp.. 
Conaokdated  Gaa  Tranamiaaion  Corp.. 
Consokdatad  Gas  Transmaann  Corp.. 
ConsoMalad  Gaa  Trananaasion  Corp.. 
ConsoMaled  Gas  Transmssion  Corp.. 
ConsoMaled  Gas  TranamasKxi  Corp.. 
Consolidated  Gas  Tr«wnsaKm  Corp.. 
ConsoMalad  Gas  Transmssion  Corp_ 

Supanor  Offshore  P«ielme  Co 

Columbie  Gulf  Transmisaan  Co 

El  Paao  Natural  Gas  Co.. 


Conadidalad  Qaa  Tranan«ssion  Corp_ 
ConaoMMad  Qas  Tfananxawm  Corp.. 
ConaoidMad  Qaa  TranaiTMann  Corp.. 
ConscfclataO  Qaa  Tranamssion  Corp.. 
Conaoidaled  Qaa  Tranamaaion  Corp.. 
Conaotdatad  Gas  Tranamiaaun  Corp.. 


Conactdalad  Gaa  Tfanemm C«p 

^^onsoHdatao  Gaa  Tmrnnrnmrm  r«p        

Central  IHmoa  PuMc  Service  Co .. 

Qas  Co.  NM  (Oiv  Public  Serv.  Ca  NM)_ 

Columbia  Gaa  of  Oho.  Inc.  at  il 

Piedmon  Natural  Gaa  Co 

Central  iHinoia  Pubic  Senioa  Co 

Miaaouh  Public  Service _ 

Conaumars  Power  Co.. 
Conaumers  Power  Co.. 
Conaumer  Power  Co.._ 
Victoria  Gas  Corp.. 


^ 


MkHgan  Consokdatad  Qaa  Co.. 


CanM  Minaia  Pubkc  Sanica  Co.. 
SouthaRi  CaWomia  Gas  Co -. 


Norttiam  Mmois  Gaa  Co.. 

Northern  Illinois  Gaa-Co.. 
Northern  mmoie  Gaa  Co.. 
Northern  IlknoM  Gas  Co  . 
Hf4G  Industnal  Natural  Gas  Co.. 


Norttiem  IHinois  Gaa  Co.. 


Citizena  UtiMiea  Co.. 

Taxaa  Gas  Transmission  Cop... 

kiduatnal  Pveime  Gaa  Co 

Rocfiester  Gas  A  Electnc  Corp.. 

Louoiana  Slate  Gas  Corp 

United  Gas  Pva  Lme  Co . 
Indara  Gas  Co 


Pulaslu  Natural  Qaa  Oapt.  al  al.. 
Mtora  Qaa  Co 


Co.. 
Indiana  Qaa  Co  .. 


National  Dntnlxjtxxi  Co... 
Phiiadeipriia  Electnc  Co... 


LouevMe  Gaa  «  Elacttic  Co 

Philadelph«  Gaa  Wortis 

Sooth  Carolina  Poalme  Cop 

PhiladeiphMi  Electnc  Co 

North  Penn  Gas  Co 

Rochester  Gas  8  Electric  Coip.. 

Peoples  Natural  Gaa  Co 

Peoples  Natural  Gaa  Co 

North  Peon  Gaa  Co 

Peoples  Nstural  Qaa  Co 

River  Gas  Co 

Mope  Gas.  inc 


NMural  Qaa  Pipaira  Co  of  Amafiea.- 

B  Paao  Hydrecartora  Co.__ _. 

Hope  Qaa.  Inc.. 
Hope  Gas.  Inc.. 
Hope  Qaa.  Inc.. 


Niagara  Mohawli  Power  Corp.„ 
Magara  Mofiaertt  Power  Corp... 
Ulagata  Mohawk  Power  Corp.„ 

Mohewtt  Power  Corp... 

MohewK  Power  Corp... 

Mofiawk  Power  Corp... 


10^1-86 

10-01-86 

10.02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-88 

1(M)2-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-02-86 

10-03-86 

10-03-86 

10-03-86 

10-03-86 

10-03-86 

10-03-86 

10-03-86 

10-03-88 

10-03-86 

10-03-86 

10-06-86 

10-06-86 

10-06-86 

10-06-86 

10-06-86 

10-06-86 

10-06-86 

10-06-86 

10-06-86 

10-06-86 

10-08-86 

10-07-86 

10-07-86 

10-07-86 

10-07-66 

10-07-86 

10-07-86 

10-06-66 

10-06-86 

10-06-86 


10-06-86 
10-06-86 
10-06-86 
10-06-86 
10-06-86 
10-06-66 
10-00-86 

10-oe-ae 

10-0»-«6 
10-00-66 
10-00-66 
10-00-86 
10-00-66 
10-00-66 
10-0046 
10-00-66 
10-00-66 
10-00-66 
10-00-86 
10-00-86 
10-00-68 
10-00-86 
10-00-66 
10-00-86 

io-oe-66 

10-00-86 
10-09-66 
10-0046 
10-09-66 
10-00-86 
10-00-86 
10-00-88 
10-00-86 
10-09-86 


Subpart 


8 
B 
B 
C 
C 
B 
B 
B 
B 
B 
B 
B 
C 
C 
B 
B 
B 
B 
C 

a 

B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
C 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 

a 

B 
C 

c 

B 
B 
G 

B 
B 
B 
C 

B 

a 

B 
B 
B 
B 
B 
B 
B 
B 
B 
8 
B 
B 

a 
a 
a 

8 
Q 

B 
B 

a 

8 
B 

a 

B 

a 
a 

8 


riiiiallui 
data* 


03-01-67 
03-01-67 


03-01-87 
09-01-87 


MMBtU) 


>(«/ 


M.70 
54.70 


10.00 
10.00 


03-01-07 


54.70 


03-06-87 
03-07-87 


03-07-67 


21.75 
06J0/06.07/2e.60 


28.25 
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■7-0105 

87-0106 

•7-0107 

87-0106 

87-0100 

87-0110 

87-0111 

•7-0112 

•7-0113 

87-0114 

87-0115 

87-0116 

67-0117 

87-0118 

87-0119 

87-0120 

87-0121 

67-0122 

87-0123 

87-0124 

87-0125 

67-0126 

87-0127 

87-0128 

67-0120 

67-0130 

87-0131 

87-0132 

87-0133 

87-0134 

87-0135 

67-0136 

87-0137 

87-0138 

87-0139 

87-0140 

87-0141 

87-0142 

87-0143 

87-0144 

87-0145 

87-0146 

87-0147 

87-0146 

87-0149 

87-0150 

87-0151 

87-0152 

87-0153 

87-0154 

67-0155 

•7-0156 

87-0157 

•7-0158 

•7-0159 

87-0180 

87-0161 

87-0162 

67-0163 

87-0164 

87-0166 

87-0166 

87-0167 

87-0166 

87-0180 

87-0170 

87-0171 

87-0172 

87-0173 

87-0174 

87-0175 

87-0176 

87-0177 

87-0178 

87-0179 

87-0180 

87-0181 

87-0182 

87-0183 

87-0184 

87-0165 

87-0186 

87-0187 

87-0188 

67-0189 

87-0190 

67-0191 

67-0182 

87-0193 

87-0194 

87-0195 

87-0196 

87-0197 


ConsoUatad  Qas  Tranamiaaion  Corp.. 

United  Gas  Pipe  Lira  Co 

Unled  Gas  Ppe  Ura  Ca . 
El  Paso  Natural  Gas  Ca... 
Natural  Gas  Ppalira  Co.  of  t 

ANR  Pipetra  Co 

Transok.  Inc _ 

Delhi  Qas  Pipeline  Corp. . 
Detv  Gaa  hpekne  Corp  . 
Transcantmental  Gas  Pipe  Lirw  Ootp  . 


Bayou  kidualiial  Gaa  Cor*. 

.  EIPaaoHiKkDcaitiatiaCa 

NomiacD  Moais  Gaa  Ca 

Michigao  CaaaoMMad  Ga  Ob.. 


Trartscananenial  Gas  Pipe  Lme  Onp.. 
Traracantmental  Gas  Pipe  Lme  Catp. . 
Transcantmental  Gas  Pipe  Lira  Cotp. . 
Ctiannai  Industnes  Gas  Go. . 

Artda  Energy  Resowcas - 

Arida  Energy  Resotaces 

Delhi  (^s  Pve*ra  Corp. . 
DeM  Qas  PtpaHra  Corp  . 
Panhar«*e  Eastern  Pipe  Line  Co_ 
Pantiandto  Eastern  Pipe  Lira  Co.. 
Panhandto  Eastern  Pipe  Lira  Co.. 
Panf)andto  Eastern  Pfw  Ura  Co„ 
Panhandle  Eaatam  Pipe  Lme  Co_ 

Trunklira  Gas  Co _ 

Panhar««a  Eaatam  Pipe  Lira  Co.. 
Panhandto  Eastern  Pipe  Une  Co_ 
Panfundle  Eastern  Pipe  Line  Co- 
Parmandle  Eastern  Pipe  Line  Co.. 
Pantiandta  Eastern  Pipe  Lme  Co.. 


Nalim  Qas  npakra  Ca  o<  itoMOL 
.  Lxxi 

Natural  Qas  Pipalaa  Oa  of 
.  Pubic  Sarvica  Ca  a<  N. 


Recipient 


Rochaetar  Qas  t  Elactrtc  CaipL_ 
J-W  Qalbaaag  Co- 


Consdidalad  Edaoi  Ca  at  NY.  Inc. 
Frederick  Gaa  Ca 


Gas  Co- 


Coknibia  Gas  Traoaniariaa  Caqi. - 
Shrevaport  Intrastate  Qaa  Taaa.,  k 

EtzabetMown  Gas  Ca 

Colunibia  Qas  Taaa 


■  Coip 


Natural  Qas  Ptpattra-Qa  m  AraanGB- 

Cimatron  RwerOuinQja  SiMMai- 

Canttal  HKoois  tighl  Ca 

VHaga  ol  Mvlon 

Battle  Craek  Gas  Co 

Conaumars  Power  Co 


CoDSuniers 


Co. 


Ca. 


Conaumars  Power  Ca. 


Panhardte  Eastern  Pipe  Une  Co- 
Panhandto  Eastern  Ppe  Ura  Co- 

ANR  Pfwira  Co. 

Colorado  kNeratateGasCo.. 


ColoradD  Interstate  Gas  Ca 

AfkJs  Energy  Resources _.. 

Texas  Gas  Tranamssion  Corp. . 
Texas  Gas  Tranamaaion  Corp. . 
Texas  Gas  Tranamiaaon  Corp. . 
Texas  Gas  Traramaaion  Corp. . 

Of4G  Tanamasnn  Co 

ONG  TiaiMmaann  Co 


Natural  Gas  Pipalira  Co  of  Amedca.. 
Natural  Gaa  Ppetira  Co.  ol  Airadea- 
Natural  Gas  PVekra  Co  of  AmeaEa.. 
Natural  Gas  Pipaira  Co  ol  i 


Natural  Gas  Pipaira  Co  of  Amedca- 
Natural  Gas  Pipaira  Co  of  i 
Natural  Gaa  Pipaira  Co  of  / 


NahiralGasPipeiraCo.  ol  Amaaca.. 
Conaoidatad  Gaa  Tranamasnn  Cov^. 


Consoidatad  Qaa  Transmasnn  Cbvl. 
ConsoidMadGaa  TransnwsMxi  Ca^. 
Natural  Gas  Pipaira  Co  of  / 


Nabm  Gaa  FtpakM  Co  of  Amedca- 

Panhandto  Caatasa  Pfw  Lme  Co 

Natural  Gaa  Pjpaine  Co.  of  / 
Natural  Gas  Pipaira  Co.  of  AmadEa— 
Nalml  Gas  Pipaira  Co.  of  Anadca.- 

ONG  Tanaraaaion  Co 

El  Paso  Natural  Gas  Co.. 
El  Paso  Natural  Gaa  Co.. 
Natural  Gaa  Pipaira  Co  of  / 
El  Paao  Natural  Gaa  Co.. 


United  Gas  Pipe  Ura  Ca .. 
Unaed  Gas  Pfw  Ura  Co. .. 
Unded  Gas  Pipe  Ura  Co. .. 
Unted  Gas  Ptpe  Ura  Co  .. 
Unaed  Gas  Pipe  Ura  Co. .. 
Unted  Gas  Pipe  Ura  Co. .. 
Unded  Gaa  Pipe  Lma  Ca . 


Unded  Gaa  Pv  Lira  Co 

United  Gaa  Ppe  Lira  Co 

United  Gas  Pipe  Ura  Co.  - 

United  Gas  P^a  Urn  Co 

Traracontmantal  Gaa  Pipe  Ura  Oarp. . 
Tranaoondnanlal  Gaa  Pijia  Lira  Carp. . 
Trarnconinantal  Qaa  PifM  Lira  Cdqi. . 

Unaed  Gas  P^e  Ura  Co 

United  Gas  P^a  Ura  Go 

United  Gas  P»)e  Lme  Co 

United  6as  Pipe  Ura  Co 

United  Gas  P%>»  Lma  Co 

United  Gas  Pipe  Lira  Co 

Natural  Gas  PIpeira  Co.  aH  Amedea.- 
Transcontmental  Gaa  Pipe  Lirw  Oaip. 
Tranacontmenlal  Gaa  Pipe  Lira  Cbi|>. 
Traraoonanantal  Gat  Pipe  Lira  Qaip. 
Traraconirwnlal  Gas  Pipe  Une  Qeip 
Tranaoontmarvlal  Gaa  P«w  Ura  Qoip. 
Traneconanental  Gas  Pipe  Ura  Oaip. 
Traracontmental  Gas  Pipe  Lme  Oaip. 
Traracontmantal  Gaa  Pipe  Lira  Oaip. 
Traracontmental  Gs  PIfM  Ufa  Qaip. 


Onarroa  nii  ■  rkmmm  Syataat- 
Qmanoo  River^Junqua  I 


Nortbetn  Indara  Fuel  k  Ugbl  Co- 

Cantial  Utaus  Ljigtit  Co. 

rontianari  Poaar  Oa 


Cla.. 


Greeley  Gas  C*.. 
MGICiiK 


AAaoaaa  Lotoiaaa  Qm  Cdi . 
Indiara  Gas  Co 


Quadra  Gas  Ca. 


Canbal  Hudson  Gaa  and  Ekekic  Ca.. 
Indiara  Gaa  Co 


Pantandto  EaalaM  npa  I 
MirnagaacA  ks. 

Northern  Waais  Gas  Ca. 
Norttam  Mnad  Gaa  Co. . 


Norttani  Unoa  Gaa  Co- 


Norttani  linoaGasCa- 

Tn 

Northern  WnasGaaCa- 


lOtvp — 


Rochester  Gas  •  Ela«c « 
Dayton  Power  and  Ught  ( 
New  Jersey  Natural  Gaa  Qa. 
Northern  JMiraa  Gaa  Cd 


NonharD  Mnoia  Gas  Ca.. 
Conaumarsf 


NBrtharo  Unoia  eaa-OB.. 
Northern  Uinoia  Gas  Co- 


Northam  llkuia  Gas  CdL. 

ANR  Pipaira  Co 

Endevco  Ppaiaa  Co. 


Petrofira  Gas  Pipaira  Co 

Wiaconain  Souttam  Gaa  Co-  i 

Paciftc  Gas  and  Electnc  Co 

Niaeara  Mohawk  PoaarOaip- 
AOantaOas  UgMCa.. 


SoulhCafokra  Pjpaira  Coq>- 
Taxas  Induslhat  Eaaitr  Co— 
Natxmal  Gas  and  Oil  Corp- 


Arttla  Erargy  Raaouroaa,  Oa  k«a.  SagJ- 
East  Oho  Gas  Co 


Tranaamencan  Natursf  Gas  1 
Rochester  Gas  6  aaadkCovL. 

Union  Gaa  Co 

Alabama  Gas  Coip.. 


Lortg  Island  UgMtngCa 

Tataa  Gas  Coip. 

North  Carokra  Maim  Oaa  a 

Claion  kidualrial  Qa^  Inc 

touiavila  Qaa  &  Eladiic  Ca - 
Soudi  Caroira  Ptalne  Oom- 

ONG  Transmaann  Co. 

Same  Gas  Co 


Victoria  Gas  Ca«L. 


lowa-Wmoia  Qas  A  ElacMe  Ck- 

WiKoram  Gas  Co 

Qly  ol  Richmood 


Town  of  Liberty.. 

Long  Island  LigMogCa. 


Conaoidaiad  Edaaa  Ca  at  NY.  lac 

Soulh  Jersey  Gas  Co 

Ekzabathtown  Gas  Ca 


Pannsyfvana  Gas  and  Water  Co. 
Piedmont  Natual  Gas  Ca 


10-09-86 
10-10-86 
10-10-86 

lo-to-as 

10-10-66 
10-10-6S 
10-14-06 
10-U-a8 
10-t4-^6 
10-14-^^ 
t0-t4-0^ 

to-14-as 
u>-i4_a« 

10-14-06 
10-14-^6 

lo-M-ae 
io-i4-a6 

10-14_^6 
10-14-86 

io-»4-ae 

10-14-86 
tO-14-M 
10-U-«6 
10-14-86 
10-14-86 
10-14-86 
10-14-86 
10-14-86 
lO- 14-86 
10-14-86 
10-14-46 
10-14-a6 
10-14-86 
10-14-86 
10-14-a6 
10-15-86 
10-15-86 
10-l&-a6 
10-t&-86 
10-15-86 
10-15-86 
10-15-66 
10-15-86 
10-16-86 
10  06  86 
10-t«-86 

to-ifr-ae 

10-10-86 

10-16-86 

10-17-86 

10-17-86 

10-17-86 

10-17-86 

10-17-86 

10-20-86 

10-20-86  4 

10^20-86 

1&-20-86 

10-20-86 

10-20-66 

10-20-86 

10.2D-86 

10-^20-66 

10^1-86 

10-21-86 

10-21-86 

10-21-86 

10-21-86 

10-21-86 

10-21-86 

10-21-66 

10-21-06 

10-21-66 

1021-86 

10-21-86 

10-21-88 

10-21-86 

1CK21-86 


Subpart 


B 

8 

8 

18 

8 
8 
C 

c 
c 

8 
8 
8 
8 
C 
8 
8 
C 
C 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
B 
8 
8 
8 
8 
8 
8 
8 
C 
C 
8 
8 
8 
8 
■ 

a 

8 
B 
8 
8 
8 
8 
8 
B 
8 
8 
8 
C 

a 

B 

a 

8 
8 
8 

s 

B 
8 
8 
B 

8 

a 

8 
8 
8 
8 
8 
8 


... 


03-13-(7 
63-13-S7 
«>- 13-87 





10-21-66    8 


1O-21-06 
10-21-86 
10-21-86 
10-21-66 
10-21-66 
10-21-86 
10-21-86 
10-21-66 
10-21-66 
10-21-66 
10-21-86 
10-21-M 
10-21-86 
10-21-66 


a 

B 

8 

a 

8 

a 

8 
8 
8 

a 
a 
a 


••-1S47 


IdMBIu) 


H*/ 


26.25 

54.70 
54.70   I 


54.70 


0>44-«7 


03-14-87 


10.00 

loao 


WjOO 
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Dock*  No.' 

TranaporMr/taiar 

RecipMnt 

Data  Med 

Subpwt 

"tr!" 

r 

Tranaponatton  rata  («/ 
MMeiu) 

87-0196 

PtnheiMfmn  Raa  Co    

10-21-86 
10-22-86 
10-22-66 
10-22-86 
10-22-66 
10-22-66 
10-22-66 
10-22-66 
10-22-86 
10-22-86 
10-22-66 
10-22-66 
10-22-66 
10-22-66 
10-22-66 
10-22-66 
10-22-86 
10-22-86 
10-22-66 
10-22-86 
10-22-66 
10-23-66 
10-23-86 
10-23-M 
10-23-66 
10-23-66 
10-23-66 
10-23-66 
10-23-66 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
10-24-66 
J0-24-e6 
10-24-M 
10-24-66 
10-24-66 
10-24-66 
10-24-W 
10-24-66 
10-24-M 
10-24-66 
10-24-86 
10-24-86 
10-24-86 
10-24-86 
10-24-86 
10-24-86 
10-24-86 
10-24-66 
10-24-86 
10-24-86 
10-24-66 
10-27-86 
10-27-86 
10-27-66 
10-27-86 
10-27-M 
10-27-66 
10-27-66 
10-27-86 
10-27-66 
10-27-66 
10-27-66 
10-27-86 
10-27-86 
10-27-86 
10-27-86 
10-27-86 
10-27-86 
10-27-66 
10-27-86 
10-27-86 
10-27-66 
10-26-66 
10-26-66 
10-26-66 
10-26-86 
10-26-86 
10-26-66 
10-26-66 
10-26-86 
10-20-86 
10-26-86 
10-28-66 
10-26-66 
10-2S-66 
10-26-66 
10-2»-66 
10-26-86 
10-26-66 
10-26-66 

B 

a 

B 

a 

B 

a 
a 
a 
a 

a 
a 

B 

a 

B 

a 

B 
B 

a 

B 

a 

B 
B 

a 
a 
a 
a 

B 
C 

c 

a 
a 

B 

a 

B 

a 

B 

a 

a 
a 
a 
a 
a 
a 
a 
a 
a 

B 

a 
a 
a 
c 

6-€U 

C 

C 

a 
a 

0 
0 

c 

a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 

B 
B 

B 

a 

a 
a 

a 
a 
a 
a 
a 
a 
a 
a 
a 

87-0199 

Tranaconinantal  Gas  P%>e  Una  Cm.        

ANanti  'rat  \  •g^'  >> 

87-0200 

Natml  Gm  Ptpekne  Co.  (X  Amart 
PanhacxJie  Eastam  Pipa  Una  Co.. 

Cft 

Nortttam  Mnoia  Gaa  Co 

mdhm  Gm  Co. 

nn^jLimtm,!  fitmnn  Co  rrf  NV  nw 

67-0201 

87-0202 

87-0203 

1  ina^  r^ar  »ip*  I  •«  Co             t 

Bfoolilyn  Union  Gaa  Co     

87-0204 

Western  Kennirliy  Gat  Co      

87-0205 

Taua  Eailam  Tiananiaaion  Corp 

Cnmnnnm^lf  Get  "terYtrta 

87-0206 

Conaumara  Power  Co — 

87-0207 

UQI  Corp _ .     

Fi-zahetMo-"  0«  <"."          

87-0206 

jt„. 

87-0209 

Texas  Eastam  TranaiT)isaK)n  Corp 

Pnsadalpnie  Electric  Co          

Peyton  Pt|ii«»  niYf  \  igfn  Qa 

87-0210 

Taxa*  Eaatam  Tranamaann  Corp 
Taxaa  Faalam  Tranamaann  Cnp 

87-0211 

Flria^tathlr-Bm  ^|e  Cp 

67-0212 

Texas  Eastam  Tranamaann  Corp.  ..                   

llninnGa.rn;                                                             

Connecticut  Natural  Gaa  Corp. 

87-0213 

Texas  Eastern  Tranamaann  Corp 

87-0214 

87-0215 

Texas  Fafttnm  Transmsmon  Corp 

1  Iniietl  Citiee  fat  Co 

87-0216 

Taiaa  Eastern  Transmiasion  Corp 
UniHil  (laa  Pipe  Lna  To 

Cty  o<  ,M«p«r 

87-0217 

Oelmarva  PoMr  and  UgM  Co    

SukMtmr  Fiiei  Gat  Corp _ 

87-0218 

(Mlad  Gaa  Pipe  lina  Cft 

87-0219 

rwml  Gaa  PlpaHna  Ca  a<  Anwlca.                .-     -... 

Ikniiirt  ru»  Pfif  l,ine  Co - 

mnn,  Inc 

87-0220 

Roctiaatar  Gas  and  BKtrtc  Cofpi 

City  04  CitromiNe 

87-0221 

Ilndart  r;»<  Pi(i*  l.neC-0 

87-0222 

IJnUrt  Om*  Pip*  1  mi  Co         

"^Hirti^ihia  BtTtf  ''o                        

87-0223 

imaart  Gao  Ptp«  l.na  Cj} 

Manvtta  1  igM  Gaa  wid  Wttw  ntaWm 

87-0224 

IMtart  rUf  Pipi^  |.»if  Co 

Willi K^r^iH^y  Gaa  Co  

87-0225 

Oms  Pipe  1  kM  Co           

IMpo  Irw                               ,    „, 

— 

87-0226 

Desiii  Pipe  1  rai  Cn                          

Pt<:<«c  Gat  and  F>t(**c  Co 

87-0227 

Unilad  Gaa  Pipe  1  m  Cn                             

87-0226 

UnilMl  Gas  Pipe  1  ne  Co                

87-0229 

Unilwl  Gas  Pipe  1  m  Cn 

PuHc  Servna  of  He*'  r.an4int 

87-0230 

United  Gas  Pve  Lme  Co „ _ 

%ni*t  Cwoir*  Plpatoe  Corp           

87-0231 

Texas  Eastern  TransnMiion  Corp 

^mlhrrgirm  (Hi  1  ioM  Co 

87-0232 

ijigi  r.o«p                

87-0233 

Texas  Eastam  Transmsawn  Corp. 
ANR  Pipeline  Co 

CAnna  Gaa  wid  CoM  "ory 

87-0234 

y^triftm  Fuel  and  LigM  Cn 

87-0235 

ANR  Pipeline  Ca _ 

Tranaconanemal  Gaa  Pipe  line  Cc 

u^4<ig(«  rnnefHWHtTGw  Co 

87-0236 

wo 

.•^nuiham  lnr«a«a  Gaa  anri  Flanrir  Cn 

Corpua  Cttnali  Industrial  Picieitna  Co 

87-0237 

Tranacontmanlal  Ges  Pipe  Lme  Corp. 

Transconanantal  Gas  Pipe  Une  Corp.               

Transcontinental  Gas  Pipe  Line  Corp.                   _    _. 
Transmnlmentel  Gm  P^Kil  me  Cnrp    „,„  , 

' 

87-0236 

Cn«eoMMed  E*ao"  r-^  (>i  ny  mc             

87-0239 

SoMitiem  ir^^na  Gas  aryl  Fiertr^  Co     ..  —  - 

87-0240 

Ccput  C^mt*  inAittr^i  Pipeiir^  Co  — ..- - 

87-0241 

Trartscorftmenial  Gaa  Pipe  Une  Corp.          _     . 

tatgiii  >io«>aa*  Pr^iiar  corp .  t4  ri 

87-0242 

TranaconanenM  Gaa  Pipe  Une  Corp. ...          . 

ANR  Pvietne  Co - 

sfi-H  Oaa  1  qht  Cn                                            ' 

87-0243 

Mt<:,Hi(ian  Cortanlnlated  Gaa  Co 

87-0244 

ANR  Pipalxo  Cn                         

— 

87-0245 

ANR  Pipmni  r^                                     

Midiigan  ConaoMatad  Get  Co  

i,4riimaf<  r.r<ntr'<>faHd  (rat  Co              

87-0246 

ANR  PfWhne  Cn 

87-0247 

Natural  Oax  Pipeane  Ca  rl  AnXee 

Nataaaka  nay                                           

87-0246 

Transok,  Inc 

IMtm  Gaa  Pip*  1  «a  Gn                  

0»-23-«7 

tl.TS 

87-0240 

Supennr  OWsnnre  Pipeine  Co       

Brooks  PerVms  Co .  el  al. .     _    _       __         .    _. 

Northern  Natural  Gaa  Co 

Natural  Gas  Pvakne  Co  o«  America 

Panplaa  Gaa  1  igni  anr^  Cok*  C^ 

87-0250 

OUCi  TnmiinBijiinn  Cn                      ^           „ 

03-23-87 
03-23-87 

10.00 

87-0251 

ONG  Tr«n!im«K«vi  rn 

10.00 

87-0252 

Natural  Gas  Pvelme  Co.  01  Amerii 
Natural  Gas  npeina  Co  qI  Amara 

n 

87-0253 

87-0254 

Panhanle  Gaa  Cn 

67-0255 

CNy  m  InriD  naacti 

87-0256 

HouBlDn  Pipe  Line  Cn                             , 

Natml  Gaa  ripaliiia  Ca  o<  Amailea.  

87-0257 

Pantiaivae  Eastern  Pipe  Una  Co      

Yankee  PlpnkrM  Co    

87-0258 

ConaoidMad  Gaa  Tranamiasian  0 
Panhandte  Eaaism  Pipe  Une  Co. . 

nrp 

Faal  ntm  Gat  Co 

87-0259 

■noia  Poxar  Co.. 

Waalam  Kanhirky  Gaa  Cn 

Rochester  Gaa  and  Eledric  Coipi 

Cjty  nl  Ikwm                            

87-0260 

Texas  Gaa  Tranameamn  Cnrp                                   , 

87-0261 

Texas  Gas  Transmaann  Corp. ,     .. 

87-0262 

Texas  Gaa  Tranammmn  Cnp                                ,     , 

87-0263 

Tmm  timm  TrfKfmff.f^w,  f-^wp                                

87-0264 

Texas  Gaa  Tranamiaainn  Corp     

City  n(  FkTa«>alMcaai              

87-0265 

■nr>e'^  Gaa  Co 

87-0266 

Texas  Gas  Tranamisaion  Corp. _. 

Wttttm  KamutiTv  Gaa  fa 

87-0267 

Texas  Gas  TrantumMinn  nnrp               

87-0268 

Texas  Gaa  TraninMiunn  Cnrp               

1  naaulBa  Gn  *»:<  F>ertMr  Co    ,. 

87-0269 

Texas  Gas  Tranamaunn  Co>p 

1  maaurila  Gas  !»?  E>eC*<C  Co    

87-0270 

Texas  Gaa  Tranamaann  Corp 

City  nl  Rata                        

87-0271 

Texaa  Gas  Tranamaann  Corp. .      _ 

Texas  Gas  Tranamaann  rrtft 

Indiaiw  Gaa  Cp                ,         , 

87-0272 

•"Saxii  Gaa  Cn 

87-0273 

TranacarHnentH  Gaa  Pipe  Une  Corp. 

Tranamnanantal  Gaa  Pipe  1  na  Cjjf 

87-0274 

87-0275 

Tranaenrttinanlal  Gaa  Pipa  I  xf  roTD    

87-0276 

Tranacontnental  Gaa  Pipe  Une  O 
Colnraitn  imenfle  dm  Co 

Inaa  Plarkir  r<>    aa  fl         

87-0277 

nhn  Gaa  Cn 

Carkte  Umhrml  Gaa  Clf 

87-0276 

UMari  Cum  Plpa  1  na  Co              

87-0279 

Uratert  Gas  Pipe  ima  Cn 

87-0260 

IJmad  Gaa  Pipa  1  na  rn               

OV  baaratata  Get  Co       ..„. „ 

87-0281 

Saa  Rnhx  Plpakna  nn  .         

87-0282 

Umad  Gas  Pipe  I  ma  Cn                               

•IT  P^lalna  Cj? 

87-0263 

UmadOaaPipalinaCn 

P'lO''"'  "w  l>tintnjeon  Co             ' 

87-0264 

Cnnanllltalart  Gaa  Tranamiaainn  rnm 

Pinplii  Nahral  Gaa  Co 

87-0265 

ConaoHdaled  Gaa  Trananwoon  C 
ConaoWated  Gas  Tranamsann  C 
Conaoidalad  Gas  Tranamaann  C 

nrp               ,,  ,         , 

NtoOVa  Mn^aTI^  Ppaiar  Gmp               

87-0266 

nrp 

f#aoara  ^•^^aTr^  ar«aar  rnp 

87-0267 

nrp 

Hnpa  Gaa,  Inr                     

87-0266 

Conaokdaled  Gaa  Tranamaann  C 
Conaokdatad  Gas  Tranamaann  C 
ConsoMatad  Gas  Tranamiesnn  C 

0^    , 

87-0289 

orp , 

orp , 

Pinplaa  Natural  Gaa  Co 

67-0290 

Rochaetar  Gaa  and  FlacMc  Corp               
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Oocfcal  No  I 


87-0291 

87-0292 

87-0293 

87-0294 

87-0295 

87-0296 

87-0297 

87-0296 

87-0299 

87-0300 

87-0301 

87-0302 

87-0303 

87-0304 

87-0305 

67-0306 

67-0307 

87-0306 

87-0309 

67-0310 

87-0311 

87-0312 

67-0313 

87-0314 

67-0315 

87-0316 

67-0317 

67-0318 

87-0319 

87-0320 

87-0321 

87-0322 

87-0323 

87-0324 

87-0325 

67-0326 

87-0327 

87-0328 

67-0329 

87-0330 

87-0331 

87-0332 

87-0333 

87-0334 

87-033$ 

87-0336 

87-0337 

67-0336 

67-0339 

67-0340 

87-0341 

8^-0342 

87-0343 

67-0344 

ST87-0345 

ST87-0346 

ST87-0347 

ST87-0348 

ST87-0349 

ST87-0350 

ST8e-0031 
ST86-1013 
ST86-15e9 
ST86-1597 
ST86-1S99 
ST8e-1601 
ST86-1602 
ST86-I603 
ST86-1643 
ST86-1796 
ST86-1915 
ST8e-1916 
ST86-1933 
ST86-1934 
ST86-1937 
ST86-ig65 
ST86-2265 
ST86-2317 
ST86-2318 
ST86-23I9 
ST86-2320 
ST86-2321 
STe6-2323 
ST86-2426 


Trantporter/seNer 


Corttokdated  Gas  Transrmssnn  Corp ... 
Conaokdaled  Gas  Transmission  Corp.... 
Conaokdatad  Gas  Transmission  Corp... 
Conaokdaled  Gas  Transmssno  Corp.... 
Conaokdatad  Gaa  Transmissno  Corp.... 
Coosokdaled  Gas  Transmission  Corp._. 
Consofcdated  Gas  Transnvssnn  Corp.... 
Cor»sokda1ed  Gas  Transmission  Corp.... 
Consokdated  Gas  Transmission  Corp.... 
Coosokdated  Gas  Transmission  Corp.... 
Conaokdatad  Gas  Transmission  Corp.... 
Conaokdaled  Gas  Transmission  Corp.... 
Conaokdatad  Gas  Transmission  Corp.„. 
Consokdatad  Gas  Transmisaion  Corp.... 
Consokdated  Gas  Transmission  Corp.... 
Conaokdaled  Gas  Transmission  Corp.... 
Conaokdaled  Gas  Transmission  Corp.... 
Coosokdated  Gas  Transmission  Corp.... 

Ong  Tranamaann  Co 

Sng  Intrastate.  Inc „ 

Cotorado  Intsrstale  Gas  Co. 

Cotorado  Interstate  Gas  Co.._ 


Recipleni 


Rochester  Gas  and  Electric  Corp.. 
Rochester  Gas  and  Eleclhc  Corp.. 

Peoples  Natural  Gas  Co 

Peoples  Netural  ISas  Co 

Peoples  Natural  Gas  Ca  _ 

Peoples  Natural  Gaa  Co .. 


Niagara  Mohawk  Power  Coip.. 

Peoples  Natural  Gas  Co 

East  Ohio  Qas  Co 

East  OhK)  Gas  Co.. 


Unrted  Gas  Pipe  Lme  Co. 

United  Gas  Pipe  Lme  Co 

United  Gas  Pipe  Lme  Co 

Texaa  Eastern  Transmissno  Corp.. 
Texaa  Eastern  Transmtssno  Corp.. 
Texas  Eastern  Transrmssnn  Corp.. 
Texas  Eastern  Transmission  Corp.. 


Natural  Gas  Pipeline  Co  o(  America... 


Texas  Eastern  Transmission  Corp... 

Valero  Transmission  Co „ 

Valero  Transmission  Co 

Oesis  Pipe  Lme  Co 

Houston  Pipe  Line  Co. 

Houston  Ppe  Line  Co 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

El  Paso  l^tural  Gas  Co 


Peoples  Natural  Gas  Co 
Rochester  Gas  and  Electnc  Corp.. 
Rochester  Gas  and  Electnc  Corp.. 

Rochester  Gaa  and  Electric  Corp 

Rochester  Qas  and  Electric  Corp 

Rochester  Qas  and  Electric  Corp 

Rochester  Qas  and  Electnc  Corp _ 

Hope  Gas.  Inc _ 

Natural  Gas  Pipekne  Co.  o«  Amarica- 
Vanous  Local  OstrHxitnn  Coa .. 


Date  filed 


Coastal  Sutes  Gas  TranamisMn  Co- 

Missoon  Pubkc  Service _.. 

Dow  Intrastate  Gas  Co 

Clajon  Transportation,  Inc 

hnc  Pipekne  Co 

Pfiiladeipfiia  Elecliic  Co 

Union  Gas  Co 


Lawrenceburg  Qas  Co. - .„. 

Philadelphia  Electric  Co 

United  Texas  Tranamiaaion  Co.. 
UgiCorp. 


Conaokdatad  Gas  Transmission  Corp _ 

Consokdated  Gas  Transmisaion  Corp 

Natural  Gas  Pipekne  Co  of  America.. 

Cokimbia  QuH  Transmission  Co... 

Cokjmbia  Quit  Transmission  Co 

Northern  Natural  Gas  Co _ . 

Northern  Natural  Qas  Co _.... 

Nonhem  Natural  Gas  Co -_™.. 

Northern  Natural  Gas  Co —„_..„_, 

Northern  Natural  Gas  Co 

Nonhem  Natural  Gaa  Co 

Nonhem  Natural  Gas  Co 

Kentucky  West  Virgmia  Gas  Co_ 


Natural  Gas  Pipekne  Co  of  America... 
Natural  Gas  Pipekne  Co  of  America... 
Natural  Gas  Pipekne  Co  of  America... 

Mnhigan  Gas  Storage  Co 

Ar«a  Energy  Resources _. 

AfWa  Energy  Resources „„ 

Brooklyn  Unno  Qas  Co 

Cabot  Pipekne  Corp " 


Natural  Qas  Pipekne  Co  of  America- 

Transwestem  Pipelme  Co 

San  Diego  Qas  and  Electric  Co 

Consolidated  Edison  Co  of  NY,  Inc.. 

Connecticut  Natural  Gaa  Corp 

Pacific  Gas  and  Electric  Co 

Pacific  Gas  and  Electric  Co 

Pacific  Gaa  and  Electric  Co 

Hope  Gas.  Inc 

Hanley  and  Bird 

Northern  llknois  Gas  Co_ 


Louisiana  Intrastate  Gat  Corp „ 

Natural  Gas  Pipekne  Co.  of  America." 

Mktnegasco.  Inc, 

MmnegascQ,  1nc ______ 

Nonhem  Stales  Power  Co 


Nonerhn  States  Power  Co.. 
Peoples  Natural  Gas  Co . 


Nontwm  llknois  Gas  Co.. 
Melropoktan  Utils.  Dist.  of  Omaha.. 
Baltimore  Qas  and  Electric  Co.. 


Iowa  Electnc  Light  and  Power  Co . 

Northem  Ihnois  Gas  Co 

Delhi  Gas  Pipekne  Corp 

Consumers  Power  Co , 

Intersearch  Corp  . 


Bekjw  are  24  ravHod  petitiona  for  rate  Kiprova 
Producer's  Gaa  Co 
Producer's  iSaa  Co 
Delhi  Gaa  Pipekne  Corp  . 
OaM  Gat  Pipekne  Corp  . 
OaM  Gas  Pipekne  Corp.. 
Delhi  Gas  Pipekne  Corp.. 
Delhi  Gas  Pipekne  Corp.. 
Delhi  Qas  Pipekne  Corp.. 
Delhi  Qas  Pipekne  Corp.. 

Producers  Gas  Co 

Producer's  I3as  Co 

Producer's  Gas  Co 

Delhi  Gas  Pipekne  Corp.. 
Delhi  Gas  Pipelme  Corp.. 
Delhi  Gas  Pipekne  Corp... 
Delhi  Gas  Pipekne  Corp... 
Delhi  Gas  P^iekne  Corp.. 
D«N  Oat  Pipekne  Corp  . 
De««  Qaa  Pipekne  Corp.. 
Delhi  Qas  Pipekne  Corp.. 
Delhi  Gas  Pipekne  Corp... 
Delhi  Gas  Pipekne  Corp.. 
Delhi  Gas  Pipekne  Corp... 
Producers  Gas  Co 


Philadelphia  Electnc  Co _ 

New  Yort(  State  Electric  and  Qaa  Cop.. 
Soothem  Cakfomia  Gas  Co 


10-28-86 

10-26-86 

10-26-86 

10-26-66 

10-28-W 

10-28-86 

10-28-86 

10-28-86 

10-26-66 

10-26-66 

10-26-86 

10-26-66 

10-26-66 

10-28-ae 

10-26-88 

10-28-66 

10-28-66 

10-26-66 

10-29-86 

10-29-66 

10-29-86 

10-29-66 

10-29-66 

10-29-86 

10-29-86 

10-29-66 

10-20-86 

10-29-86 

10-29-66 

10-2»-66 

10-29-86 

10-30-86 

10-30-66 

10-30-86 

10-30-86 

10-30-86 

10-30-86 

10-30-66 

10-30-66 

10-30-86 

10-30-86 

10-30-86 

10-30-86 

10-30-86 

10-30-66 

10-30-66 

10-30-86 

10-30-86 

10-30-86 

10-30-86 

10-30-66 

10-31-66 

10-31-86 

10-31-66 

10-31-86 

10-31-68 

10-31-66 

10-31-86 

10-31-86 

10-31-86 


Subp«1 


8 

a 
a 

a 
a 

B 

a 
a 
a 

8 
8 
8 

a 
a 

8 

a 

B 

a 
c 
c 

a 

B 

a 

8 

a 
a 
a 
a 
a 
a 

8 

c 

c 
c 
c 
c 

8 

a 

8 
B 
8 

B 

a 

G 

a 
a 

a 
a 

a 

B 

a 
a 
a 

8 

U 

B 

a 

Q(HT) 
C 


Expkabon 
date' 


03-38-67 
03-28-87 


Transportatoo  rate  (»/ 
-tu) 


WM 
48.50 


03-30-87 


They  are  notx»d  at  this  lime  to  gKre  intaratlad  parties  the  appropriate  iSOnJay  comment  perioc 


Southern  CalHomia  Qas  Co 


Northem  Intrastate  Pipekne  Co.. 
MicNgen  Consokdated  Gaa  Co- 
Consumers  Power  Co.. 


United  Gas  Pipe  Line  Co . 

United  Gas  Pipe  Lme  Co.. 

Panhandle  Eastern  Pipe  Line  Co.. 


Milan appi  River  Transmisaion  Corp.. 
United  Gas  Pipe  Line  Co . 


Consolidated  Edison  Co.  of  NY,  Inc.- 

Michigan  Corisokdated  Qaa  Co 

Cmcmnati  Gat  and  Electric  Co 

Southern  Cakfoma  Gas  Co 

Cokxado  Intrastate  Gas  Co __ 

Texas  Eastam  Transmisaion  Corp 

United  Gas  P»e  Line  Co 

United  Gas  Pipe  Lme  Co . 


Washington  Gas  Light  Co.. 


Norttiem  Natural  Gas  Co 
Citizens  Gas  and  Coke  UtiMy.. 
Anr  Pipeline  Co  . 


Panhandle  Eastern  Pipe  Line  Co 

Miasissippi  River  Tranamiaaion  Corp.. 
Soothem  Cakfomia  Gaa  Co „ 


10-07-« 
10-07-86 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
10-07-88 
10-07-66 
10-07-86 
10-23-66 
10-07-86 
10-23-86 
10-23-86 
10-23-86 
10-23-66 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
10-07-86 


03-06-87 
03-06-87 
03-22-87 
03-22-87 
03-22-67 
03-22-87 
03-22-87 
03-22-87 
03-22-87 
03-06-67 
03-06-87 
03-O6-«7 
03-22-87 
03-06-87 
03-22-67 
03-22-67 
03-22-67 
03-22-87 
03-22-67 
03-22-87 
03-22-87 
03-22-67 
03-22-87 
03-0»-87 


•  tI2  ll^if  F^^'tS'^h.T  «'™*^  •  delerrtikwion  of  whether  the  filinga  comp^  with  the  Commiatlon's  Regulations 
ar.  delXSritS  ^SSSeTtf^f^ll^l^^r^SS  ^^rrir^SStST^'  •"  "^  ^^^°»<''  oflTcommissnn's  Regu«„ns 
(FR  Doc.  88-28519  Filed  12-18-86;  8:45  am]  .    .- 

MU.INQ  CODE  8717-01-M 


57.46 


25.20 

25.20 

54.70 

54.70 

54.31 

54.31 

54.70 

54.31 

54.31 

25.20 

25.20 

25.20 

54.31 

54.70 

54.31 

54.31 

54.31 

54.31 

54  70 

46  78 

61.17 

54.70 

54.31 

25.20 


(18  CFR  264  123(B)(2)).  Such  ratat 
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{Ooekvt  No.  CM7-35-^>01  J 

Panhandle  Eastern  Pipe  Line  Co^ 
AiimiNiiiwiit  to  Request  Under  Slankat 
Authorization 

December  16. 19B6. 

Take  notice  thai  on  December  12, 
1986.  Panhandle  Eastern  Pipe  Line 
Company,  (Panhandle),  P.O.  Box  164Z 
.  Houston,  Texas  77001.  filed  in  Docket 
No.  CP87-33-0O1  an  aniendment  to  the 
request  filed  on  October  22. 1988,  in 
Docket  No.  CFB7-33-000  pursuant  to 
55  157.205  and  157^12  of  the  Regulations 
under  the  Natural  Gas  Act  (18  C2FR 
157.205).  In  that  filing  Panhandle  gave 
notification  of  its  intent  to  construct, 
own,  and  operate,  an  additional  delivery 
point  for  an  existing  sales  custono", 
Kansas  Power  and  Ligkt  Company  (PKL) 
at  a  new  sates  point  known  as  the 
Tipton  No.  2  delivery  point. 

Panhandle  states  in  its  amenchaent 
that  it  has  instated  a  measuring  station 
and  appurtenant  facilities  to  provide  an 
eiBei^§ency  service  to  KPL  at  the  Tipton 
deHvery  point.  Panhandle  now  stakes 
that  it  seeks  authodty  to  leave  those 
facilUiee  in  place  and  to  utilize  them  for 
the  service  proposed  in  Docket  No. 
CP87-33-000.  Panhandle  also  reqaests 
waiver  of  the  Regulatrons  as  are 
necessary  to  permit  its  emendmeot  to 
become  eifective. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  CommissiQa, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214}  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  { 157.205 
of  the  Regntations  nnder  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  Ae 
request  of  October  22, 1986,  as  amended 
on  December  12, 1988.  IT  no  protest  is 
filed  within  the  time  allowed  thereior, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  elective  the  day  after  6n 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
asthorization  pumant  to  section  7  of 
the  Natural  Gas  Act 

Kenneth  F.  Plumb, 

Secretary.  | 

[FR  Doc.  88-28520  Piled  12-18-88;  8:45  am] 
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IDocket  Ho.  ERrr- 157-0001 

jjf^y^fft^^fn  Caltffffnia  Edtaon  Co.c  FUno 

December  1&  MM. 

Take  notice  that  on  December  12, 
1986.  Southern  Calilonna  EdiaoD 
Company  (Edison)  tendered  for  filing  as 
an  initial  rate  schedule  an  Agreement, 
which  has  been  executed  by  Sdieon  and 
the  City  of  Vernon,  CaHfomia.  which 
Edison  designates  as  the  Edieoo-Vemon 
CDWR — Firm  Trensniisston  Service 
Agreement.  Under  the  terms  and 
condirions  of  the  Agreement,  Edison  will 
make  available  to  Vernon  Gun 
transmission  service  for  its  purchases  of 
noninte^ated  capacity  and  energy  from 
the  California  Department  of  Water 
Resources  ("CDWR")  to  die  Point  of 
Delivery  at  Vernon.  CaMomia. 

The  Agreement  is  proposed  to  become 
effective  when  executed  by  the  Parties 
and  accepted  for  filing  by  the 
Commission;  (withoot  changes 
unacceptable  to  either  party)  and  as 
such,  Edison  requests,  to  the  extent 
necessary,  waiver  of  notice 
requirements  so  that  semoe  can 
commence  upon  acceptance  of  the 
Agreement  for  filing  by  the  Commission, 
without  change  wtacoeptable  to  either 
party. 

Copies  of  this  filing  were  served  upon 
the  Pubhc  Utilities  Commission  of  the 
State  of  California  and  the  City  of 
Vei  lion,  CaiiiuMua. 

Any  person  deskiag  to  be  heard  or  to 
protest  this  application  should  file  a 
motion  to  intervene  or  proteM  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE, 
Washington,  DC  20438,  in  accordance 
with  Section  211  or  214  of  the 
Commission's  Rules  of  Practioe  and 
Procedure  (18  CFR  385.211,  385.214).  AH 
such  motions  or  protests  should  be  filed 
on  or  before  December  22, 1986.  Protests 
will  be  considered  t>y  the  Conmission  in 
deteruiuiiiig  the  appropriate  actixm  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wisbing  to  become  a  party 
roust  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  £le  with  the 
rnmmigsion  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb.  \ 

Secretary  ? 

[FR  Doc.  88-28521  Filed  12-18^86;  AiS  am] 
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[Docket  Nos.  CIS7-132-000  and  Cia7-t42- 
000] 

Tannaco  OU  Co^  Applications  for 
Panwanaat  Abanrtowmawt  iot  Cartain 
Oaalpnatatf  ^roparflaa,  Llinltad-Tarni 
At>andoainant  lor  Otbar  Oaaignalad 
Proparttaa,  and  Wanhat  Umnad-Tarm 
Carflrlcata  With  pfb-Qi  ai  ttaiJ 
Abandoomaot 

December  15,  T988. 

Take  notice  tha4  on  November  24, 
1966,  Tenneco  Oil  Company  lAppticantJ, 
P.O.  Box  2511,  Houston.  Texas  77«01, 
filed  applicalTons  purauanl  to  sections 
7(b)  and7(c]  of  the  Natural  Gas  Act  and 
\l  2.77  and  157.30  of  tiM  Commis^oo's 
Regulations  thereander  for 
authorization;  (1)  To  permanently 
abandon  all  sales  and  service 
obligations  certificnted  in  Docket  No. 
Cl82-261-a00  and  to  cancel  its  related 
FERC  Gas  Rate  Schedule  No.  437,  to 
permanently  abandon  in  part  its 
obligations  certifioeted  in  Docket  Na 
CI70-114.  and  to  partially  cancel  its  Rate 
Schedule  No.  261  to  the  extent  it  covers 
the  sale  of  production  {rosi  one 
designated  weH,  ander  which 
certifitaled  sales  have  been  made;  \2^  to 
abandon  for  a  limited  lean  detiverability 
(in  some  cases,  excess  detireidbility  in 
other  cases  total  debverabllil j)  covered 
by  sales  authority  ori^nally  certificated 
by  the  CofimiisBion  in  varitnis  dockets; 
and  (3)  for  a  blard^et  limited-term 
certificate  with  pre-grarrtod 
abanduiuiieirt  to  make  sales  for  resale  in 
interstate  comnieroe  of  aay  at  the  gas 
abandoned  pmsuuHt  to  fl)  and  (2) 
above.  Apiplicant  states  thai  all 
certificated  sales  iar  which  permanent 
and  lirnTted-term  abandonments  are 
sought  have  been  made  from  10  ^Ids 
and  one  offshore  Mock  to  United  Gas 
Pipe  line  Company.  The  reasons  for  the 
proposed  abandonment  and  limited- 
term  sales  authority  are  more  fully  set 
forth  in  the  applicaUona,  which  are  on 
file  with  (he  ComnnssTon  and  open  to 
pubhc  inspection. 

Appficant  states  that  beoanse  of  a 
precipitous  decline  m  takes  from  United, 
amuuntiiig  to  14  percent  of  deliverabilUy 
in  1985  and  an  estinated  %  percent  for 
1986,  it  sought  and  obtained  from  United 
a  release  of  these  supplies  in  exchange 
for  contractual  modification  on  price, 
take-or-pay.  and  quantity  terms. 
Applicant  states  the  resukiag  agieement 
with  United  provides  for  a  Itmited-term 


release  for  most  of  these  dedicated 
reserves  and  permanent  release  for  a 
minor  fraction.  Accordingly,  Applicant 
seeks  limited-term  abandonment  of  most 
of  these  supplies;  it  also  seeks 
permanent  abandonment  for  one  well 
qualifying  under  section  108  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
from  which  reserves  have  been 
depleted,  and  of  reserves  underlying  one 
offshore  block  (High  Island  Block  281) 
qualifying  under  NGPA  section  102(d). 

Applicant  states  that  it  is  aware  of 
United's  applications  in  Docket  Nos. 
CI86-M7-000  and  CI86-450-000 
requesting  blanket  limited-term 
abandonment  and  certificate  authority 
on  behalf  of  its  producer-suppliers. 
Applicant  states  that  while  United's 
generic  application  may  cover  portions 
of^the  requests  herein,  Applicant  and 
U|hited  jointly  negotiated  the  terms  for 
the  limited-term  and  permanent  releases 
here  involved,  and  that  the  requests 
herein  should  not  be  deferred  to  await 
consideration  of  United's  generic 
applications. 

Applicant  seeks  a  limited-term 
abandonment  for  a  two-year  period  for 
certain  gas  and  a  limited-term 
abandonment  through  July  1, 1988,  for 
certain  other  gas.  For  certain  contracts, 
it  retains  a  right  of  first  call  during  the 
entire  term  of  the  abandonment;  for 
others,  the  right  of  first  call  is  effective 
only  during  the  period  from  November  1 
to  March  31  of  each  year.  Applicant 
states  that  the  affected  contracts  are 
broken  down  into  two  categories 
designated  as  Exhibit  A  and  Exhibit  B 
as  set  forth  below.  Exhibit  A  contracts 
share  the  following  amended  terms: 

(a)  Gas  qualifying  under  NGPA 
sections  102, 103, 107, 108  and  109  will 
be  permanently  released;  permanent 
abandonment  is  being  sought  for  only  a 
single  NGPA  section  108  well  covered 
by  the  certificate  issued  in  Docket  No. 
CI70-114  which  is  depleted  and  was 
plugged  and  abandoned  on  March  7, 
1984. 

(b)  Gas  under  NGPA  sections  104  and 
106(a)  which  is  subject  to  the 
Commission's  NGA  sales  and 
abandonment  authority  will  be  released 
for  a  two-year  period  from  the  date 
Applicant  receives  limited-term 
abandonment  authority,  with  United 
retaining  a  right  to  call  on  such  gas 
during  the  period  November  1  through 
March  31  by  giving  Applicant  not  less 
than  five  days'  notice; 


(c)  All  previously  accrued  take-or-pay 
obligations  associated  with  permanently 
released  gas  are  waived;  and 

(d)  All  previously  accrued  take-or-pay 
obligations  and  potential  take-or-pay 


obligations  are  waived  on  released  gas 
not  taken,  commencing  fi^m  the 
effective  date  of  each  contract  until 
expiration  of  the  two-year  abandonment 
period  for  NGA  gas. 


J 


ExHiarr  A 


TennacoOl 
GSCNo. 

Location  ol  sala 

RS  No./docM  No. 

Di^ol 

665 

Battwiy  FW.,  Panol*  Co..  TX 

do _ 

.do _ 

Uk«  Goto  FM.,  Tacrrttonne  PtfWi.  LA. 

Buthtm  FW .  Panola  Co.,  TX 

RS  No  ?B9/CMU-itua,  1014  inas   

RS  No.  $9/064-1045...-     _„          . 

RS  No  100/064-1058.....    „ 

12/12/73 
10/23/30 
07/26/55 

666 

672. 

1065 

LL4E  RS  No.  12  072-641  ..- 

09/20/78 

1788 

RS  tsin   ?«1/rj7n-114             , 

1 1  /05/80 

2033 

Lake  Gero  Fk).,  Terrebonne  Pariah,  LA  .. . 
Noonanna-Sa  Tutola  FkL,  Bm  Co,  TX 

1 1  AF  R.<;  Nn    11  /rjTJ-ICM 

06/09/82 

2549 

RS  No    109/  mU-IQAK 

07/oe/ss 

V 

Exhibit  B  contracts  share  the 
following  amended  terms: 

(a)  Release  of  excess  daily 
deliverability  [i.e.,  deliverability  in 
excess  of  United's  daily  requirements) 
for  gas  qualifying  imder  NGPA  sections 
102, 103, 107, 108  and  109  fi-om  June  2, 
1986,  until  July  1, 1988; 

(b)  Release  of  excess  daily 
deliverability  [i.e.,  deliverability  in 
excess  of  United's  daily  requirements) 
for  NGA  gas  qualifying  under  NGA  104 
and  106(a)  from  the  date  Apphcant 
receives  necessary  abandonment 
authority  until  July  1, 1988; 


(c)  For  all  NGA  and  non-NGA  gas,  all 
previously  accrued  or  potential  take-or- 
pay  obligations  are  waived  from  the 
effective  date  of  each  contract  until  the 
date  Applicant  receives  abandonment 
authorization  for  NGA  gas;  and 

(d)  Should  United  be  required  to  make 
take-or-pay  payments  for  obligations 
incurred  during  the  period  following 
Applicant's  receipt  of  abandonment 
authority,  United  will  be  entitled  to 
credit  against  the  take-or-pay  amounts, 
on  an  equivalent  volume  basis,  released 
volumes  sold  or  moved  to  another  party. 


ExHiBrr  B 

TenneooOa 
GSCNo. 

Location  o(  aala 

RS  No./dockM  No. 

Oatoaf 
ContTMt 

«71 

867 

Cotton  Valley  FW..  Webeter  Panah.  LA 

No.   PMlii».eumall  FU.,   Bee  S   Kamea 
Co^,  TX 

RS  No.  92/064-1048  __ _ 

RS  No  86/064-1042 

04/29/40 
05/28/47 

2606 ........ 

RS  Nn   S?9/rjlUi-47*               

R.';  Nn  »/n-.1flfi«      

10/03/88 

679 

Mustang  Island  FW .  Nueces  Co..  TX 

11/18/73 

1271 

Four  Isle  Dome  FU.,  Terrnhonne  Pariah, 

LA. 
Waakom  FW..  Hairiaon  Co.,  TX 

RS  No   33a/C}78..486 

11/13/79 
06/23/83 

2164 _. 

RS  No  78/064-1034—     ..       _. 

2550 

RS  No.  481/085-290 „              '. 

07/05/85 

Additionally,  Applicant  states  that 
United  also  agreed  to  terminate  one 
contract  covering  the  sale  of  NGPA 
section  102(d)  reserves  from  High  Island 
Block  281,  Offshore  Texas,  upon  receipt 
of  the  requested  abandonment. 

Applicant  further  states  that  the  total 
net  deliverability  subject  to  the  requests 
herein  amounts  to  17,982  Mcf/d,  and 
that  the  portion  of  such  deliverability 
subject  to  the  permanent  abandonment 
is  4,050  Mcf/d. 

In  addition  to  the  requested 
abandonment  authority,  AppUcant 
states  it  seeks  a  limited-term  blanket 


certificate  to  make  sales  for  resale  of  the 
abandoned  gas  to  other  purchasers. 
Applicant  proposes  that  the  term  of  the 
blanket  certificate  be  effective 
coextensive  with  the  limited-term 
abandonment  for  the  sales  in  Exhibits  A 
and  B  and  for  a  three-year  period  for  gas 
permanently  abandoned.  Applicant  also 
requests  that  the  Commission  waive  rate 
schedule  and  blanket  affidavit  filing 
requirements  as  allowed  in  prior  cases 
where  blanket  sales  certificates  have 
been  issued. 

The  circumstances  presented  in  the 
applications  meet  the  criteria  for 
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ooneideration  on  an  ex4>edited  basis, 
pursuant  to  4  277  of  the  ComiBMsion's 
rules  as  pttuBd^ated  by  Order  Na  06 
and  436-iA.  issued  October  9,  and 
December  12, 1985,  respectiveiy.  io 
Docket  No.  RM85-1-000,  all  as  more 
fully  described  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  aay  protest  with  reference  to  said 
applications  should  on  or  before  15  days 
aftier  the  dale  of  publication  of  this 
notice  in  the  Federal  Register,  file  with 
the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  AH 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  bnt  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
■wishing  to  become  a  party  in  any 
proceeding  herein  mttsl  file  a  petition  to 
intervene  in  acconlance  with  the 
Commission's  rules. 
Kenneth  F.  Plumb, 
Secretary. 

IFB  Doc  86-28522  Filed  2-18-66;  845  am] 
anjMo  cooc  (717-01-11 

( Docket  No.  DP87-85-000] 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Tenneco  Inc.;  AppHcation 

December  16, 1986. 

Take  notice  that  on  November  18, 
1986,  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.  {Applicant), 
P.O.  Box  2511.  Houston,  Texas  77001. 
filed  in  Docket  Na  CP87~85-00G  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
(1)  provide  firm  deliveries  of  firm 
Interim  Natural  Gas  Services  (ING^ 
volumes  authorized  by  the  Coomiission 
on  September  20. 1988,  in  Docket  Nos. 
CP86-251-000  and  CP86-251-001  (36 
FERC  ^31,370)  at  six  delivery  points  on 
the  Beveriy-Salem  lateral  to  Boston  Gas 
Company  (Boston  Gas),  and  (2) 
constTBCt  and  operate  (4,068.000  in  new 
facilities,  all  as  mwe  fully  set  forth  in 
the  application  which  it  on  file  -with  the 
Conumssioa  and  open  to  public 
inspectioiL 

Applicant  states  that  it  ori^nally 
sought  anthority  ia  Docket  Nos.  CP86- 
251-000  and  CPB&-251-001  to  upgrade 
the  Beverly-Salem  lateral  to  provide  firm 
service  to  Boston  Gas.  Applicant 
explains  that  on  June  9, 1986,  it 
withdrew  that  portion  of  the  application 


seeking  to  upgrade  the  Beverly-Salem 
lateral  because  of  the  excess  time 
required  toiesoive  environmental 
concerns  raised  by  parties  located 
where  tlie  ttpgnded  line  woukl  have 
been  placed.  In  the  September  26, 1986 
order,  the  Commission  authorized 
Apphcant  to  increase  its  firm  deliveries 
to  Boston  Gas  by  ia460  Mcf  of  natural 
gas  per  day,  but  the  firm  deliveries  to 
Boston  Gas  on  the  Beverly-Salem  lateral 
was  authorized  on  a  best-efforts  basis. 
Applicant  now  seeks  authority  in  the 
subject  application  to  upgrade  the 
Beverly-Salem  lateral  to  allow  delivery 
of  the  authorized  INGS  best-efforts 
volumes  on  a  firm  basis. 

Applicant  requests  authority  to 
increase  firm  deliveries  of  INGS 
volumes  to  Boston  Gas  at  the  following 
delivery  points  located  on  the  Beverly- 
Salem  lateral: 


B—Hy-liloni  dlwtypBwti 


1.Ra«Jkig.. 

2.  Lr 

3.  Lynn.. 

4.  Waat  Prabody  . 

5.  8«»«ily.at«w- 
&( 


Manmum 

(MMfylMd 
perd«t) 


5.800 

aoo 

t0.460 

200 

4.70) 

SQO 


I  Applicant  states  that  total  firm 
deliveries  to  Boston  Gas  of  INGS 
volumes  at  the  Beverly-Salem  delivery 
points  would  not  exceed  the  authorized 
level  of  10,460  Mcf  of  natnral  gas  per 
day. 

To  accomplish  the  increased 
deliveries  for  which  authorization  is 
sought  by  this  application.  Applicant 
proposes  to  repjiaoe  2.0  niles  of  its 
existing  12-inch  Beveriy-Salem  lateral 
with  new  24-inch  pipe  from  Applicant's 
valve  270C-101.1  to  mile  post  260C-101.1 
+  2.0  located  in  Middlesex  County, 
Massachusetts.  Applicant  states  in  its 
Enviroruneoial  Report  filed  in  Exhii»t 
F-IV  of  its  application,  that  it  proposes 
installing  the  new  24-inch  line  parallel  to 
and  at  a  10-foot  offset  from  the  existing 
12-'mch  line  except  where  route 
deviations  would  avoid  obstacles  or 
reduce  the  environmental  impact  of 
construction,  and  either  remove  or 
abandon  the  old  Kne  once  the  new 
replacement  line  is  in  service.  Applicant 
estmates  the  total  cost  of  these  facilities 
to  be  $4.086,00a 

The  Commission  Staff  will  be 
preparing  an  eavironowotai  aBsessraent 
on  Applicant's  proposed  Beveriy-Saiem 
lateral  replacement.  By  separate  notice. 
Commission  Staff  will  request  public 
comments  concerning  the  scope  of  the 
environmental  issues  to  be  addressed  in 
its  environmental  assessment. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
6, 1967,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natoral  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  wiH  tKJt  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceetfing  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Comnrissioa's  Rules. 

Take  further  notice  tibat,  ptirsoant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  opon  ^le  Federal 
Energy  Regriatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  wiH  be  heU 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  bo  motion  to  intervene  is 
filed  within  the  time  required  kiaau,  if 
the  Commission  on  its  own  review  of  the 
matter  firtds  that  a  grant  of  the 
certificate  is  required  by  the  paUic 
convenience  and  necessity.  If  a  mactioa 
for  leave  to  intervene  is  (iniely  filed,  or  H 
the  CommissMO  on  its  own  aotian 
believes  that  a  formal  bearing  is 
rehired,  fuitJier  notice  of  such  he»ing 
will  be  duly  given. 

Under  the  procedure  herein  {Rxmded 
for,  unless  otherwise  advised,  it  wiH  be 
unneceasary  for  Applicant  to  xppear  or 
be  nepresented  at  the  hearing. 
Kflaneth  F.  Phimb. 
Secreixtry. 
[FR  Doc.  W-ZaSZS  Filed  12-48-88:  845  ani| 
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[Docket  No.  SA87- 15-006 

TransAmerJcan  Natural  Gas  Corpu, 
t/k/a  GHR  E«ergy  CorfK  Petition  lor 
Adjustment 

December  t6, 1988. 

On  November  4. 1386,  TraasAmerican 
Natural  Gas  Corporation 
(TransAmericaaj  filed  witii  the  Federal 
Energy  Regulatory  Qmmission  a 
petition  for  adjustment  pursuant  to         t 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978  and  Part  385  (Subpart  K)  of 
the  Commission's  regulations. 
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TransAmerican  seeks  an  extention  of  its 
obligations  under  Commission  Order 
Nos.  399,  399-A,  and  399-B  that  require 
payment  of  Btu  adjustment  refunds  by 
first  sellers  of  natural  gas  not  later  than 
November  5, 1986.  Should  the 
Commission  decide  to  grant  the 
requested  extention,  TransAmerican 
also  requests  a  waiver  of  any  civil 
penalties  imposed  because  of 
noncompliance  with  the  above 
Commission  orders. 

TransAmerican  is  an  operator  and 
working  interest  owner  of  gas  leases  in 
Texas.  On  January  26. 1983. 
TransAmerican  filed  with  the  United 
States  District  Court  for  the  Southern 
District  of  Texas  a  petition  for  relief 
under  Chapter  11  of  the  United  States 
Bankruptcy  Code.  Since  that  filing. 
TransAmerican  has  been  operating  as  a 
debtor-in-possession  pursuant  to  11 
U.S.C  1107-1108  (1982).  Natural  gas 
pipelines  are  requesting  TransAmerican 
to  pay  Btu  refunds  for  sales  of  gas  made 
before  and  after  its  filing  of  a  petition 
for  relief  under  Chapter  11  of  the  United 
States  Bankruptcy  Code. 
TransAmerican  states  that  the  majority 


of  its  income-producing  assets  are 
pledged  to  secure  the  debt  owed  to  its 
secured  creditors.  Consequently, 
TransAmerican  states  it  has  no  current 
source  of  unencumbered  income. 
Moreover,  TransAmerican  claims  that  it 
can  pay  no  Btu  refunds  without  the 
approval  of  the  Bankruptcy  Court. 
TransAmerican  states  that  it  will  not 
know  the  extent  or  status  of  any  Btu 
refund  obligations  until  a  decision  is 
rendered  by  the  bankruptcy  court. 

The  procedures  applicable  to  this 
adjustment  proceeding  are  found  in 
Subpart  K  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.1101 
through  385.1117  (1986)).  Any  person 
desiring  to  participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  *vithin  15  days 
after  publication  of  this  notice  in  the 
Federal  Register. 
Kenneth  F.  Piumb, 
Secretary. 
(FR  Doc.  86-28524  Filed  12-18-88:  8:45  am) 
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Office  of  Hearings  and  Appeals 

Notice  of  Cases  FNed,  week  of 
October  31  Through  Novemt>er  7, 1986 

During  the  Week  of  October  31 
through  November  7. 1986.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Enei^gy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
pubUcation  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 
George  B.  Bmnay, 

Director.  Office  of  Hearings  and  Appeals. 
December  8, 1988. 


List  Of  Cases  Received  by  the  Once  of  Hearimgs  and  Appeals 

[WMk  ot  Oct  31  Thrauo'i  No*  T.  ISW] 


^4ov  4.  1906 

Nov.  6.  1966 

Do 

Nov.  7.  1986 


Nam*  and  LocMian  o«  ipolicanl 


Tebrow  Oil  Company.  White  HaN.  (L-. 
Carsor  Pelrolaum  Co ,  Burr  Ridge,  IL . 
Wat*  Oil  Co.,  Mt  Pleasant.  Ml .._ 


Inpahal  Oil  Company.  Inc.  Ml  Ptoasant.  Ml  48856- 


CaaeNo. 


KEE-00e4 

KEE-ooee 
KEE-ooes 

KEE-0067 


Typed 


Exception  to  the  caponing  raquiraraenta.  H  granlett  Tabnw  Ol  Compwiy  woiM 
not  be  required  to  Ma  Fonti  EIA-782e.  "ReaeMers/Ratailen  Monthly  Pebolaum 
Product!  Sales  Report.' 

Eaoepkon  to  the  reporting  r«)uiran«enls^  N  granted  Cwaon  Patrolewn  Comp«V 
would  not  be  reourad  to  Me  Forni  ElA-7828.  "Raaalare/HaWlere  MonMy 
Petroleum  Producti  Sales  Report" 

Exception  to  the  reporting  requremenls  It  granted  Webb  Oil  Compeny  would 
not  be  required  to  Ne  Fonn  EIA-782e.  "Roiollors/ Retailers  Pairoieuni  Prod- 
ucts Sales  Report." 

Exception  to  the  reporting  requiremerMs  II  granted  knpenal  01  Company.  Inc. 
would  not  be  raqurod  to  He  Fonn  EiA-7B28,  "Raseiers/Reta«ers  PeuolauM 
Products  Sales  Report" 


Refund  Applications  Received 


Date 
received 


11/3/86 
11/3/86 
11/3/88 
11/3/86 
11/3/86 

11/3/86 
11/3/86 
11/3/86 
11/3/86 

11/3/86 

11/3/86 
11/3/86 
11/3/86 
11/3/86 
11/3/86 
11/4/S6 


11/4/86 
11/4/86 
6/6/06 


Name  of  refund  proceeding/ 
naineot  relund  appkcant 


APCO/Lynn  Vkias  APCO.. 

Beacon/Dudley  &  Petty 

Conoco/Cox  Conoco 

Conoco/Woody's  Conoco _.. 

Conoco/Crest  Fuel  Oil  Compa- 
ny. 

Conoco/24th  a  Grvid  Conoco... 

Conoco/Harold  E  Nichols 

Conoco/Denms  Smiley 

Amnoi/William  Schauss  *  Son. 
mc 

Patrolane-Lomita/William 
Sctiauss  &  Son,  Inc 

GuH/Roben  M  Eigal 

Gui/Roberl  M.  Eigai 

Tennaco/Henoch  Oil  Compeny.. 

Tenneco/Borst  Oil  Corporation. . 

Luedtfce  Engvwering  Company... 

Amoco  a  Bemdge/TurUe  Moun- 
tain Band  ol  Oh^penm  Intf- 


OKC/Missouri 

Amoco/Missouri 

National  HMum/Mvyland.. 


Case  No. 


nF83-1S6 

HF236-77 

RF220-446 

RF220-446 

RF220-450 

RF220-449 
RF220-448 
RF220-447 
RFt3»-ia2 

RF20e-10 

RF2«0-a 

RF25»-11 

RF7-15S 

HF7-154 

RF271-48 

fl021-333 

Rae-334 

R013-332 
nQ21-331 
n03-335 


Refund  Applications  Received— Continued 


Date 
received 

Name  ol  relund  proceedina/ 

CaaaNa 

11/6/06 

Amoco.  Coline  A  OKC  Corp./ 

nQ21-336 

Colorado. 

RQ2-337 
RQ13-338 

11/4/86 

S.M.  Lonjsso  S  Sons.  Inc _. 

RF272-20 

11/4/86 

North  Suburban  Mass  Transit 
Dislricl 

RF272-21 

11/4/86 

Airlines.  Inc 

RF269-2 

11/3/86 

The  Texas  Mexican  Railway 
Compwiy. 

HF271-45 

10/31/86 

Northeast/ J&S  OH  Company 

HF264-3 

11/4/86 

Quii/Shane's  GuN _ 

RF260-10 

11/4/86 

Gull/Leathers  Oil  CoirHMny 

RF260-11 

11/4/86 

Gull/Shane's  Gull 

RF259-12 

11/4/86 

Gull/Leathers  Oil  Company 

RF2S9-13 

11/4/86 

Gull/Sh«ie's  GuM 

RF258-7 

11/4/86 

GuN/Leathers  OH  Contoany 

RF2S0-8 

11/7/86 

Giil/McCall  Oil  a  Ctaamic^ 
Corp. 

HF258-8 

11/7/86 

Gun/McCan  oa  «  Chemical 
Corp 

RF260-13 

11/6/86 

LaGloria/Oale  Perkins  Oil  Com- 
pany. 

RF263-9 

11/7/86 

Gun/Don's  Tnjck  Sarvica 

RF260-14 

11/7/86 

GuH/Oon's  Tnck  Saniica „ 

nF2S8-10 

Refund  Applications  Received— Continued 


Oato 

received 

narne  <3f  ralund  applicant 

CaaaNa 

11/7/86 

1  nckheed/Hydro-Ara  Oiv/ 
Crane  Co 

RF269-4 

11/7/86 

Nonheast/GuH  Stales  01  •  fto- 

inng. 

RF264-4 

11/5/86 

Gun/Stove  WescoU ..-. 

RF25e-14 

11/5/86 

Gun/Steve  Wescolt 

RF2e0-12 

11/4/86 

RF220-451 

11/5/86 

Cooperative  Power 

RF272-23 

10/23/86 

Toledo  Area  Hegnnal  Trenail  _.... 

RF272-22 

10/31/86 

LkJda  Lodge  Arcn/Lucia  Lodge.... 

RF268-1 

11/6/86 

Constructxin  Aggregates  Corp 

HF271-47 

11/6/86 

Lockheed/ Fiymg  Figers. _ 

RF260-3 

11/5/86 

Systems  Fuels.  Inc 

RF272  24 

11/6/86 

Husky/Wray  Oi  Compwiy    . 

Rf>161-80 

11/6/86 

Conoco/Wray  OH  Company 

RF220-452 

10/31- 

Gulf  Relund  /Applications 

RF40-3538- 

11/7/86 

HF40-3557 

10/31- 

Mom  Refund  Afiplications 

RF225- 
10388- 

11/7/86 

RF225-10397 

10/31- 

Marathon  Relund  Applicationa 

RF250-1715- 

11/7/86 

RF2S0-1886 

10/31- 

Gat^  Relund  Applications.... 

RF265-1- 

11/7/86 

RF265-19 

10/31- 

RF270-352- 
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Refund  Appucations  Received— Continued 


DM* 

Nmw  of  fslund  prooMfflng/ 
nsMC  of  ftiund  ipplic>ff< 

CM*Na 

11/7/B6 

RF270-43T 

[FR  Doc.  86-28461  Filed  12-18-86;  8:45  am] 
MUJNQ  COM  MCe-tl-M 


Notice  of  Issuance  of  Proposed 
OedskKis  and  Orders,  Week  of 
October  20  Through  October  24, 1986 

During  the  week  of  October  20 
through  October  24, 1986,  the  proposed 
decisions  and  orders  sunimarized  below 
were  issued  by  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D],  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  of 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
Room  lE-234,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  Monday  through 
Friday,  between  the  hours  of  1:00  p.m. 
and  5:00  p.m.,  except  federal  holidays. 
December  9, 1986. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
Co-Op  Supply  of  Lake  County.  Inc..  Ronan. 
Montana.  KEE-0035.  Reporting 
Requirements 

Co-Op  Supply  of  L.ake  County.  Inc.,  filed  an 
Application  for  Exception  from  the 
requirement  to  file  Fonn  EIA-782B.  entitled 


"Reseller/Retailers'  Monthly  Petroleum 
Product  Sales  Report."  On  October  23, 1986, 
the  Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  request  should  be  denied. 

Mountain  Oil  Inc..  Walla  Walla, 

Washington.  KEE-OOIS.  Reporting 
Requirements 

Mountain  Oil.  Inc.  (Mountain  Oil)  filed  an 
Application  for  Exception  from  the  provisions 
of  Form  EIA-782B.  The  exception  request,  if 
granted,  would  permit  Mountain  Oil  to  l>e 
relieved  from  its  obligation  to  submit  Form 
EIA-7B2.  entitled  "Reseller/Retailers' 
Monthly  Petroleum  Product  Sales  Report." 
On  October  24, 1986,  the  Department  of 
Energy  issued  a  Proposed  Decision  and  Order 
which  determined  that  the  exception  request 
should  be  denied. 

[FR  Doc.  86-28482  Filed  12-18-86:  8:45  am] 

eajJNQ  COM  M«H)1-M 


Notice  of  Issuance  of  Decisions  and 
Orders,  Week  of  October  27  Through 
October  31, 1986 

During  the  week  of  October  27  through 
October  31, 1986,  the  decisions  and  orders 
summarized  l)elow  were  issued  with  respect 
to  appeals  and  applications  for  exception  or 
other  relief  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a  hst  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Ashcraft »  Cerel.  10/30/86,  KFA-005B 

Ashcraft  &  Cerel  filed  an  Appeal  from  a 
partial  denial  by  the  Manager  of  the  Nevada 
Operations  Office  of  a  request  for 
information  which  the  firm  submitted  under 
the  Freedom  of  Information  Act  (the  FOIA). 
In  considering  the  Appeal,  the  DOE  found 
that  an  adequate  search  for  responsive 
documents  was  performed,  and  that  the 
Manager  was  not  obligated  to  identify  and 
provide  agency  documents  that  are  made 
available  to  the  public  through  a  DOE 
facility.  The  Appeal  was  therefore  denied. 

Penberthy  Electromelt  International.  Inc.. 
10/27/88,  KFA-00S5 
Penberthy  Electromelt  International,  Inc. 
(Penberthy)  filed  an  Appeal  from  a  partial 
denial  by  the  Inspector  General  (IG)  of  a 
request  for  information  which  the  firm 
submitted  under  the  Freedom  of  Information 
Act  (the  FOIA).  In  his  determination,  the  IG 
had  withheld  summaries  of  four  interviews 
compiled  during  an  investigation  into 
allegations  raised  by  the  president  of 
Penberthy.  In  considering  the  Appeal,  the 
DOE  found  that  release  of  the  interviews 
would  constitute  an  unwarranted  invasion  of 
privacy  not  outweighed  by  any  public  interest 
in  disclosure.  The  DOE  determined  that  the 
material  was  properly  withheld  pursuant  to 
Exemption  7(C)  of  the  FOIA.  Accordingly,  the 
Appeal  was  denied. 

Remedial  Order 

Texaco  Inc.,  10/31/86,  HRO-0032 


Texaco  Inc.  objected  to  a  Proposed 
Remedial  Order  alleging  that  it  violated  the 
refiner  cost  recovery  rule  in  its  calculating 
and  reporting  of  cost  recoveries  on  sales  of 
propane,  natural  gasoline,  isobutane  and 
normal  butane.  The  DOE  rejected  Texaco's 
claim  that  state  statutes  of  limitation  barred 
the  proceeding.  The  DOE  found  that  Texaco's 
objections  to  the  PRO's  retroactive 
application  of  the  equal  application/deemed 
recovery  rule  were  moot  since  the  ERA  had 
elected  not  to  seek  retroactive  enforcement  of 
the  rule.  The  DOE  combined  a  bank 
adjustment  and  refund  on  the  basis  of  ERA'S 
revised  cost  recovery  calculations.  The  DOE 
also  determined  that  interest  should  be 
assessed  on  this  refund  and  that  Texaco 
should  deposit  the  total  amount  into  a 
suitable  account  for  ultimate  distribution 
pursuant  to  Subpart  V  Special  Refund 
Procedures.  Finally,  the  DOE  determined  that 
it  would  not  be  necessary  for  Texaco  to 
recalculate  its  maximum  allowable  prices 
and  that  it  would  make  any  overcharges 
revealed  by  Texaco's  bank  adjustments  the 
subject  of  a  separate  enforcement  action. 

Request  for  Exception 

Molo  Oil  Company.  10/29/86.  KEE-0060 

Molo  Oil  Company  filed  an  Application  for 
Exception  from  the  requirement  to  file  Form 
EIA-782B,  entitled  "Resellers'/Retailers' 
Monthly  Petroleum  Sales  Report."  In 
evaluating  the  request,  the  DOE  found  that 
the  firm  had  not  shown  that  it  experienced  a 
burden  in  filing  Form  EIA-782B  sufficient  to 
outweigh  the  public  interest  in  obtaining  the 
survey  data.  Accordingly,  exception  relief 
from  filing  Form  EIA-782B  was  denied. 

Reserve  Petroleum  Company.  10/31/86.  KEE- 
0043 
Reserve  Petroleum  Company  filed  an 
Application  for  Exception  from  the 
requirement  to  submit  Form  EIA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report"  Form  EIA- 
194,  entitled  "Monthly  Alternative  Fuel/ 
Incremental  Price  Monitoring  Report,"  Form 
EIA-811.  entitled  "Monthly  Bulk  Terminal 
Report,"  and  Form  EIA-821,  entitled  "Annual 
Fuel  Oil  and  Kerosene  Sales  Report."  In 
considering  the  request,  the  DOE  found  that 
the  firm  had  not  shown  that  it  was  more 
adversely  affected  by  the  reporting 
requirements  than  other  reporting  firms. 
Accordingly,  exception  reUef  was  denied. 

Motion  for  Discovery 

Corum  Energy  Corp..  10/27/86.  HRD-0234. 
HRH-0234.  KRZ-0039.  KRZ-0040.  KRZ- 
0041 

The  ERA  issued  a  PRO  to  Corum  Energy 
Corporation,  alleging  that  the  firm  had 
violated  the  provisions  of  10  C.F.R. 
S  S  212.183.  the  crude  oil  reseller  price  rule, 
and  212.186,  the  layering  rule.  On  October  27, 
1986,  OHA  issued  an  Interlocutory  Order 
responding  to  certain  motions  pending  in  the 
case.  First,  OHA  determined  that  the  ERA 
should  be  permitted  to  amend  tie  PRO  in  the 
following  regards:  (i)  to  add  two  additional 
layered  transactions:  (ii)  to  change  the 
remedial  provisions  to  require  the  payment  of 
any  interest  due  to  the  time  that  full  payment 
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is  made;  and  (iii)  to  dismiss  without  prejudice 
allegations  that  Conun  violated  Section 
212.183. 

Secondly.  OHA  determined  that  all  of 
Corum's  discovery  request,  regarding  the 
promulgation,  interpretation  and  application 
of  Section  212.186  t>e  denied.  This 
determination  was  tMsed  on  a  long  line  of 
cases  deaUng  with  requests  identical  to  those 
made  by  Corum. 

Thirdly,  OHA  determined  that  Corum 
should  be  allowed  to  present  evidence  in  an 
evidentiary  hearing  regarding  the  services  it 
claims  to  have  provided  with  each  of  the 
transactions  cited  in  the  PRO.  In  this  regard. 
OHA  stated  that  this  evidence  should  consist 
primarily  of  testimony  by  company  officials 
with  direct  knowledge  of  Corum's  trading 
activities. 

Implameotatioo  of  Special  Refund  Procedures 

Howard  Oil  Company.  Inc.  10/27/86,  KEF- 
0006 

The  DOE  issued  a  Decision  implementing  a 
plan  for  the  distribution  of  $15,907,465.76  plus 
interest,  received  as  a  result  of  a  1985 
Settlement  Agreement  between  the  DOE  and 
Howard  Oil  Company,  Inc.  (Howard).  The 
Decision  sets  forth  refund  application 
procedures  for  customers  who  purchased 
middle  distillates  and  residual  fuel  oil  from 
Howard  during  the  period  covered  by  the 
Settlement  A^^ement— August  19. 1973 
through  December  31, 1974.  Specific 
information  regarding  the  data  to  tie  included 
in  refund  appUcationt  is  discussed  in  the 
Decision. 

National  Propane  Corp..  Conservative  Gas 
Division,  Parman  Oil  Corp.,  10/27/96, 
HEF-0135.  HEF-014S 
The  DOE  issued  a  Decision  implementing  a 
plan  for  the  distribution  of  $66,217  received 
through  separate  consent  orders  entered  into 
by  the  DOE  and  National  Propane 
Corporation/Conservative  Gas  Division,  and 
Parman  Oil  Corporation.  The  DOE 
determined  that  the  settlement  funds  should 
be  distributed  to  customers  that  purchased 
refined  petroleum  products  from  the  consent 
order  firms  during  the  relevant  period  in  each 
case.  In  order  to  facilitate  the  distribution  of 
refunds,  the  DOE  adopted  a  small  claims 
presumption  of  injury  for  applicants  whose 
volumetrically  allocated  refund  is  l>elow 
$5,000.  In  addition,  for  larger  claims  i.e..  those 
above  the  $5,000  threshold,  the  DOE 
determined  that  a  detailed  demonstration  of 
injury  will  be  necessary.  Finally,  end-users  of 
both  firms'  products  will  be  eligible  to  receive 
100  percent  of  their  volumetrically  allocated 
refund  amounts,  provided  they  filed  an 
appUcation  documenting  their  purchases.  The 
specific  information  required  in  Applications 
for  Refund  is  set  forth  in  the  Decision. 

Refund  Applications 

Arkansas  Louisiana  Gas  Co./Shreveport  Oil 
Co.  10/27/86.  RP154-21 
The  DOE  issued  a  Decision  and  Order 
concerning  an  application  for  refund  filed  by 
Shreveport  Oil  Co..  a  reseller  of  motor 
gasoline,  from  a  consent  order  funded  by 
Arkansas  Louisiana  Gas  Co./  The  DOE  found 
that  Shreveport  had  banks  of  unrecouped 
product  costs  greater  than  the  refund  it  was 
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claiming.  In  addition,  the  DOE  found  that  the 
prices  it  paid  for  Arkla  motor  gasoline  were 
higher  than  average  mericet  prices  reported  in 
Piatt's,  except  for  unleaded  gasoline  during 
one  month.  Therefore,  the  DOE  granted 
Shreveport  a  refund  for  all  its  Arkla 
purchases  except  the  gallons  purchased  at 
below-market  prices.  Accordingly,  the  fmn 
was  granted  a  refund  of  $125,442  ($85,392  in 
principal  plus  $40,050  in  interest). 

Conoco  Inc/Taynor  Oil  Co.  et  al.,  10/27/86, 
RF220-188  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  30  Applications  for  Refunds  filed 
by  purchasers  of  Conoco  refined  products. 
Each  customer  filed  for  a  refund  based  upon 
the  small  claims  procedures  outlined  in 
Conoco  Inc..  13  DOE  f  8S.316  (1985).  After 
examining  the  claims,  the  DOE  concluded 
that  all  thirty  customers  should  receive 
refunds  based  on  the  volumetric  refund 
amount  established  in  Conoco.  The  total 
amount  of  refunds  granted  was  $57,626. 

Gulf  Oil  Corporation/Alps  Tire  &  Service  et 
al,  10/30/86,  RF40-3371  et  al 

The  DOE  issued  a  Decision  concerning  15 
Applications  for  Refund  filed  by  resellers  and 
retailers  of  Gulf  Oil  Corporation  petroleum 
products.  Each  firm  applied  for  a  refund 
based  upon  the  procedures  outlines  in  Gulf 
Oil  Corp..  12  DOE  \  85,048  (1984).  governing 
the  disbursement  of  settlement  funds 
received  from  Gulf  pursuant  to  a  1978  consent 
Older.  In  accordance  with  those  procedures, 
each  applicant  demonstrated  that  it  would 
not  have  l>een  required  to  pass  through  to  its 
customers  a  cost  reduction  equal  to  the 
amount  of  the  refund  claimed.  After 
examining  the  applications  and  supporting 
documentation  submitted  by  the  applicants, 
the  DOE  concluded  that  they  should  receive  a 
total  refund  of  $31,290.  representing  $25,623  in 
principal  and  $5,667  in  accrued  interest. 
Gulf  Oil  Corporation/Kenneth  R.  Greive, 
Dial,  et  al.,  10/29/86,  RF4(>-886  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund  filed 
by  Kenneth  R.  Greive,  Dist.  and  four  other 
firms,  each  of  which  was  both  a  purchaser  of 
Gulf  Middle  distillates  and  a  consignee  of 
Gulf  motor  gasoline  during  the  Gulf  consent 
order  period.  Following  the  procedures 
outlined  in  Gulf  Oil  Corp.,  12  DOE  I  85,048 
(1984),  each  apphcant  demonstated  that  it 
purchased  a  certain  amount  of  distillates 
from  Gulf,  for  which  it  will  receive  $0.00122 
per  gallon  (the  Gulf  volumetric  refund 
amount).  Each  appUcant  also  demonstrated 
that  overall  gasoline  consumption  in  the  state 
in  which  it  was  located  had  increased  during 
the  consent  order  period,  while  its  own  total 
sales  volume  of  consigned  gasoline  during 
that  period  had  declined.  T^e  DOE  therefore 
determined  that  each  applicant  was  also 
injured  in  its  role  as  a  consignee  by  Gulfs 
allegedly  uncompetitive  prices.  Each 
applicant's  refund  for  consigned  gallons  was 
calculated  by  multiplying  the  number  of 
gallons  of  gasohne  Gulf  consigned  to  it  during 
the  consent  order  period,  its  percent  loss  of 
potential  sales,  and  the  Gulf  volumetric 
refund  amount  of  $0.00122.  Each  applicant 
will  receive  the  sum  of  Its  refund  for 
purchased  distillates  and  Its  refimd  for 


consigned  gasoline,  plus  a  share  of  accrued 
interest.  The  total  refund  granted  in  this  case 
is  $14,323  principal  and  $3,169  interest. 

Gulf  Oil  Corporation/Preston's  Culfet  al., 
10/27/86,  RF4(«27»  et  aL 

The  DOE  granted  refunds  from  the  Gulf  Oil 
Corporation  deposit  fund  to  35  purchasers  of 
Gulf  refined  petroleum  products.  The  refund 
applicants  are  retailers  who  demonstrated 
that  they  would  not  have  been  required  to 
reduce  their  selling  prices  to  their  customers 
by  the  amount  of  the  refund  received.  The 
refunds  to  these  firms  totaled  $84,468. 

H.C.  Lewis  Oil  Company/City  of  Gary  et  al.. 
10/30/86,  RF2e»-l  et  al. 
The  DOE  issued  a  Decision  concerning  18 
Applicants  for  Refund  filed  by  purchasers  of 
refined  product  sold  by  H.C.  Lewis  Oil 
Company.  Each  customer  filed  for  a  refund 
based  upon  the  small  claims  procedures 
outlined  in  H.C.  Lewis  Oil  Company,  14  DOE 
1  65,326  (1986).  After  examining  the 
applications,  the  DOE  concluded  that  all  18 
applicants  should  receive  refunds  liased  on 
the  volumetric  refund  amount  established  in 
H.C.  Lewis.  The  total  amount  of  refunds 
granted  was  $24,795. 

Little  America  Refining  Co./Siegel  Oil 
Company,  10/30/86;  RF112-192 
Siegel  Oil  Company,  a  reseller  of  refined 
petroleum  products,  filed  an  Application  for 
Refund  seeking  a  portion  of  the  funds 
remitted  to  the  DOE  by  the  Little  America 
Refining  Company  (Larco).  Siegel  purchased 
Larco  product  directly  from  the  consent  order 
firm,  and  indirectly  through  Direct  Sales  Tire 
Co.,  Inc.  (Direct  Sales).  In  a  previous 
decision,  the  DOE  had  granted  Direct  Sales  a 
refund  based  on  a  finding  that  Direct  Sales 
had  absorbed  all  of  the  additional  costs 
associated  with  Larco's  alleged  overcharges. 
Therefore,  the  DOE  determined  that  Siegel 
could  not  have  been  injured  as  a  result  of  its 
indirect  purchases  of  Larco  product  through 
Direct  Sales.  However,  the  DOE  found  that 
Siegel's  direct  purchases  were  eligible  for    j 
consideration.  Since  the  volumetric  share 
corresponding  to  Siegel's  eligible  purchase 
volumes  did  not  exceed  the  small  claims 
threshold,  the  DOE  did  not  require  a  detailed 
showing  of  injury.  Accordingly,  Siegel  was 
granted  a  refund  of  $1,342  in  principal  and 
$687  in  interest  from  the  Larco  deposit 
escrow  account. 

Marathon  Petroleum  Co. /AS^  Marathon  et 
al.,  10/29/86;  RF250~1434  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  45  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  the  volume  of  its 
Marathon  purchases,  and  none  requested  a 
refimd  greater  than  the  $5,000  small  claims 
refund  amount.  The  sum  of  the  refunds 
approved  in  this  Decision  is  $30,073  in 
principal  and  $1,645  in  interest. 

Marathon  Petroleum  Co. /Atlas  Fuel  Oil,  et 
al.,  10/27/86;  RF250-1096  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  42  Applications  for  Refiind  filed 
by  purchasers  of  products  covered  by  a 
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consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  (he  volume  of  its 
Marathon  purchases,  and  none  requested  a 
refund  greater  than  the  S5.000  small  claims 
refund  amount.  The  sum  of  the  refunds 
approved  in  this  Decision  is  S29.391  in 
principal  and  $1,540  in  interest. 

Marathon  Petroleum  Co./Barger  Marathon, 
et  al,  10/29/86;  RF2SO--46B  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  50  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  the  volume  of  its 
Marathon  purchases,  and  none  requested  a 
refund  greater  than  the  $5,000  small  claims 
refund  amount.  The  sum  of  the  refunds 
approved  in  this  Decision  is  $54,331  in 
principal  and  $2,975  in  interest. 

Marathon  Petroleum  Co./Hoosier  Oil  Inc.  el 

al..  10/27/86;  RF25a-349  et  al. 
■    The  DOE  issued  a  Decision  and  Order 
concerning  12  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  the  volume  of  its 
Marathon  purchases,  and  none  requested  a 
refund  greater  than  the  $5,000  small  claims 
refund  amount.  The  sum  of  the  refunds 
approved  in  this  Decision  is  $40,000  in 
principal  and  $2,096  in  interest. 

Marathon  Petroleum  Co./Jet  Oil  Co.,  et  al. 
10/28/86:  RF250-i53  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  19  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  a  volume  of 
Marathon  purchases  corresponding  to  an 
allocable  share  greater  than  the  $5,000  small 
claims  threshold.  None  of  the  applicants, 
however,  attempted  to  make  a  detailed 
showing  of  injury.  Accordingly,  the  DOE 
limited  each  applicant's  refund  to  $5,000.  The 
sum  of  the  refunds  approved  in  this  Decision 
is  $45,000  in  principal  and  $2,466  in  interest. 

Marathon  Petroleum  Co./OHs  Inc..  et  al,  10/ 
27/86;  RF250^22  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  a  volume  of 
Marathon  purchases  corresponding  to  an 
allocable  share  greater  than  the  $5,000  small 
claims  refund  amount.  Each  applicant, 
however,  declined  to  make  a  showing  of 
injury,  and  accordingly  was  granted  a  refund 
of  $5,000  in  principal  plus  accrued  interest. 
The  sum  of  the  refunds  approved  in  this 
Decision  is  $15,000  in  principal  and  $786  in 
interest. 

Martin  Oil  Service,  inc./Buy-Rite  Co.,  et  al, 
10/27/86:  RF240-1  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  ten  Applications  for  Refund  filed 
by  Buy-Rite  Co..  et  al.  Each  of  the  applicants 
had  purchased  refined  petroleum  products 


from  Martin  Oil  Service.  Inc.  and  each  sought 
a  portion  of  the  settlement  fund  obtained  by 
the  DOE  through  a  consent  order  entered  into 
with  Martin.  All  of  the  ten  firms  were 
identified  in  the  DOE's  audit  files  as  injured 
parties,  and  were  listed  in  the  Appendix  to 
the  Decision.  Martin  Oil  Service.  Inc.,  14 
DOE  1  85.059  (1988).  Since  all  of  the 
applicants  agreed  with  the  amounts  of  injury 
listed  in  the  Appendix,  and  each  of  these 
amounts  was  under  the  $5,000  threshold,  the 
DOE  concluded  that  each  of  the  firms  should 
receive  the  refund  amount  allotted  to  it  in  the 
Appendix,  plus  its  share  of  accrued  interest. 
The  total  amount  of  refunds  granted  was 
$18,173. 

Mobil  Oil  Corp./Abdulaziz  8  Shirazaly  et  al, 
10/31/86:  RF225-6428  et  al 
The  DOE  issued  a  Decision  granting 
Applications  for  Refund  from  the  Mobil  Oil 
Corporation  escrow  account  filed  by  retailers 
and  resellers  of  Mobil  refined  petroleum 
products.  Each  applicant  elected  to  apply  for 
a  refund  based  upon  the  presumptions  set 
forth  in  the  Mobil  decision.  Mobil  Oil  Corp., 
13  DOE  1  85.339  (1985).  The  DOE  granted 
refunds  totaling  $23,513. 

Mobil  Oil  Corp./Amedee  /.  O'Gorman  et  al, 
I      10/31/86;  RF225-6697  et  al 

The  DOE  issued  a  Decision  granting  71 
Applications  for  Refund  from  the  Mobil  Oil 
Corporation  escrow  account  filed  by  retailers 
and  resellers  of  Mobil  refined  petroleum 
products.  Each  applicant  elected  to  apply  for 
a  refund  based  upon  the  presumptions  set 
forth  in  the  Mobil  decision.  Mobil  Oil  Corp., 
13  DOE  1  85.339  (1985).  The  DOE  granted 
refunds  totaling  $47,463  ($39,589  principal 
plus  $7,874  interest). 

Mobil  Oil  Corp./Van  Hoozer  Oil  Inc.. 
I       10/29/86;  RF225^10B:  RF225-tl09: 
\     RF225-^110:  RF225-illl:  RF225-10027 

The  DOE  issued  a  Decision  granting  5 
Applications  for  Refund  from  the  Mobil  Oil 
Corporation  escrow  account  filed  by  Van 
Hoozer  Oil.  Inc..  a  reseller/retailer  of  Mobil  ' 
refined  petroleum  prtnlucts.  In  each 
application.  Van  Hoozer  elected  to  apply  for 
a  refund  based  upon  the  presumptions  set 
forth  in  the  Mobil  decision.  Mobil  Oil  Corp.. 
13  DOE  185.339  (1985).  However.  Van  Hoozer 
also  elected  to  limit  their  refund  amount  to 
the  $5,000  small  claims  threshold.  Therefore, 
the  DOE  granted  refunds  totalling  $5,977 
($5,000  principal  plus  $877  interest). 

Navajo  Refining  Co./E-Z  Service,  Inc., 
10/30/86;  RF203-7 
E-Z  Service,  Inc.  (E-Z)  filed  an  Application 
for  Refund  in  which  the  firm  sought  a  portion 
of  the  fund  obtained  by  the  DOE  through  a 
consent  order  entered  into  with  Navajo 
Refining  Company  (Navajo).  E-Z 
demonstrated  that  it  purchased  6,154.158 
gallons  of  refined  petroleum  covered 
products  from  Navajo  during  the  consent 
order  period.  Using  a  volumetric 
methodology,  the  DOE  determined  that  E-Z's 
claim  was  below  the  presumption  of  injury 
threshold  refund  level  of  $5,000.  The  DOE 
therefore  granted  E-Z  a  refund  of  $1,200.06  in 
principal  and  $655.42  in  accrued  interest  for  a 
total  refund  of  $1,855.48. 


Navajo  Refining  Co./The  Atchison,  Topeka 
and  Santa  Fe  Railway  Co.,  10/29/86; 
RF203-8 
The  Atchison.  Topeka  and  Santa  Fe 
Company  (Santa  Fe)  filed  an  Application  for 
Refund  in  the  Navajo  special  refund 
proceeding  based  upon  the  principles  and 
procedures  set  forth  in  Thompson  Oil  Co.. 
Inc.  In  considering  the  application,  the  DOE 
determined  that  Santa  Fe  purchased 
98.949.083  gallons  of  diesel  fuel  from  Navajo 
during  the  consent  order  period  and  that  it 
was  entitled  to  a  refund  of  $19,295.07  in 
principal  and  $10,538.44  in  accrued  interest 
since  it  was  an  end-user  of  the  Navajo  diesel 
fuel  in  its  railroads. 

Petrolane-Lomita  Gasoline  Co./Dasbner  Gas 
Service  Co..  10/30/36:  RF208-3 
Dashner  Gas  Service  Company  (Dashner) 
filed  an  Application  for  Refund  in  which  the 
firm  sought  a  portion  of  the  fund  obtained  by 
the  DOE  through  a  consent  order  entered  into 
with  Petrolane-Casoline  Company 
(Petrolane).  Dashner  demonstrated  that  it 
purchased  7,303.967  gallons  of  NGLs  from 
Petrolane  during  the  consent  order  period. 
Using  a  volumetric  methodology,  the  DOE 
determined  that  Dashner's  claim  was  below 
the  presumption  of  injury  threshold  level  of 
$5,000.  The  DOE  therefore  granted  Dashner  a 
refund  of  $3,359.82  in  principal  and  $1,155.43 
in  accrued  interest  for  a  total  refund  of 
$4,515.25. 

Quaker  State  Oil  Refining  Corp. /Campbell 
Oil  Co.  Inc..  10/31/86:  RF213-42 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
a  reseller  of  Quaker  State  Oil  Refining  Corp. 
refined  petroleum  products.  The  applicant's 
level  of  refined  petroleum  products 
purchased  from  Quaker  State  during  the 
consent  order  period  would  result  in  a  refund 
over  the  $5,000  threshold  amount.  Based  upon 
the  bank  and  price  information  which  the 
applicant  submitted  in  connection  with  its 
middle  distillate  purchases,  the  DOE 
determined  that  the  apphcant  was  injured  in 
two  months  during  the  Quaker  State  consent 
order  period.  Using  the  volumetric  refund 
methodology  sety  forth  in  Quaker  State  Oil 
Refining  Corp..  13  DOE  Para.  85.211  (1985). 
the  applicant's  refund  was  based  on  the 
volume  of  its  Quaker  State  purchases  in  the 
two  eligible  months  times  the  volumetric 
refund  amount.  Since  the  applicant  failed  to 
rebut  the  spot  purchaser  presumption  with 
respect  to  its  motor  gasoline  purchases,  that 
portion  of  the  Application  was  denied.  The 
refund  approved  in  this  Decision  totaled 
$4,051. 

Standard  Oil  Co.  (IndianaJ./Florida.  10/31/86: 
RQ251-327 

The  DOE  issued  a  Decision  approving  the 
second-stage  refund  plan  of  Florida  for  use  of 
funds  from  the  Standard  Oil  Co.  (Indiana) 
escrow  account.  Florida  stated  that  it 
planned  to  use  $897,204  plus  accrued  interest 
to  weatherize  low-income  housing.  The  DOE 
found  that  Florida's  plan  would  complement 
the  state's  other  expenditures  of  oil 
overcharge  monies  and  would  make 
restitution  to  injured  consumers  of  refined 
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petroleum  products.  Accordingly.  Florida's 
refund  application  was  granted. 

Union  Texas  Petroleum  Corp/Arrow 
Enterprises,  Inc.,  10/31/86;  RR104-1 
The  DOE  issued  a  Decision  concerning  a 
Request  for  Reconsideration  of  a  Decision 
denying  an  Application  for  Refund  filed  by 
Arrow  Enterprises,  Inc.  in  one  of  the  Union 
Texas  Petroleum  Corporation  special  refund 
proceedings.  Arrow  had  requested  a  refund 
above  the  $5,000  small  claims  threshold  set 
forth  in  Union  Texas  Petroleum  Corp.,  12 
DOE  1 85.166  (1984).  In  order  to  receive  such 
a  refund.  Arrow  was  obligated  to 
demonstrate  that  it  was  injured  as  a  result  of 
the  alleged  overcharges.  Upon 
reconsideration,  the  DOE  determined  that  the 
firm  had  not  demonstrated  that  it  had  "banks 
of  unrecouped  increased  product  costs"  equal 
to  or  greater  than  the  amount  of  the  refund 
requested.  However,  the  DOE  further 
determined  that  (i)  the  firm  had  made  a  bank 
showing  to  the  extent  of  $2,412  and  (ii)  the 
firm  was  eligible  for  a  refund  based  upon  its 
purchases  of  Union  Texas  products  during 
the  period  August  19-October  31. 1973. 
Because  the  total  refund  for  which  Arrow 
was  eligible  was  less  than  the  $5,000 
threshold,  no  further  showing  of  injury  was 
required.  Accordingly,  the  firm  received  a 
refund  of  $6,757.  representing  $3,886  in 
principal  and  $2,871  in  interest. 

Dismissals 

The  folloiving  submissions  were 
dismissed: 


BHPI>»»o*«nCa,lne._ 

tXjBy  01  Company 

EdNWd  C«1nn 

fuJMan  Fvnwn 

Omnta 
Franco  DHMxilOf*,  Inc.... 

HMMtay-i  inc 

HuHnan't  QuN  S«n«» .._ 
Mnandlnmu^ 

S«v«c& 

n*v«nni  01  ConVKtf 

Wm.  R.  PMwson  Ol  Co... 


No. 


KnO-02S0.  KRO-02S0. 
RF225-10199,  RF22S-10a01. 
RF22S- 10220. 
RF225-10218. 

FR40-3400 

RF225-7700.  RF225-7702. 

RF40■3^6^ 

RF22S-100e3. 

RF225-10128. 
Rf22*-44. 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Refei^nce  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

December  2, 1986.  , 

Geots«  B.  Brezaay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc  86-28483  Filed  12-18-86;  8:45  am] 
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Notice  of  Issuanco  of  Dacisiona  and 
Orders,  Week  of  November  3  through 
November  7, 1966 

During  the  week  of  November  3 
through  November  7. 1986.  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Remedial  Orders 

Petrade  International,  Inc..  11/05/86,  HRO- 
0208 

On  November  5. 1986.  the  Office  issued  a 
final  Remedial  Order  (RO)  to  Petrade 
International,  Inc.,  holding  that  Petrade  had 
violated  two  separate  provisions  of  the 
DOE's  Mandatory  Petroleum  Price 
Regulations.  First,  the  RO  found  that  Petrade 
had  violated  the  provisions  of  10  CFR  212.186, 
by  charging  a  price  for  crude  oil  in  excess  of 
its  acquisition  price  without  providing  any 
service  or  other  function  traditionally 
associated  with  the  resale  of  crude  oil.  The 
RO  discusses  in  detail  the  procedural  vaUdity 
of  Section  212.186.  with  particular  attention  to 
the  fact  that  the  regulation's  promulgation 
fulfilled  the  "notice  and  comment" 
requirements  of  both  the  APA  and  the  FEAA. 
The  RO  analyzes  the  services  which  Petrade 
claimed  to  have  provided,  and  finds  that  in 
all  but  four  instances  they  were  of  no 
economic  benefit  to  the  industry. 
Consequently,  the  RO  orders  Petrade  to 
refund  the  amount  of  $648,177.44  plus  interest 
which  it  realized  through  its  improper 
reselling  activities. 

Second,  the  RO  finds  that  Petrade  violated 
the  provisions  of  10  CFR  212.183.  by  selling 
crude  oil  at  prices  in  excess  of  its  permissible 
average  markup  (PAM).  In  arriving  at  this 
determination,  the  RO  rejected  Petrade's 
claim  that  it  could  utilize  a  general  industry 
survey  In  applying  the  "Safe  Harbor" 
provision.  Accordingly,  the  RO  finds  that 
Petrade  was  entitled  to  a  $.20  per  barrel 
average  markup,  and  that  it  had  overcharged 
its  customers  by  $2,590,167.05.  The  RO  orders 
the  firm  to  refund  that  amount,  plus  interest. 

Thetis  Energy  Corp..  11/5/86.  KRO-O300 

The  Economic  Regulatory  Administration 
issued  a  Proposed  Remedial  Order  to  Thetis 
Energy  Corporation  alleging  that  Thetis 
Energy  violated  the  Mandatory  Petroleum 
Price  Regulations  by  charging  prices  in 
excess  of  ceiling  prices  in  first  sales  of 
domestically  produced  crude  oil  during  the 
period  June  1979  through  December  1980.  The 
PRO  provides  that  Thetis  Energy  repay  the 
total  violation  amounted  of  $145,240.19,  plus 
interest  accrued  until  the  date  of  payment. 
Thetis  Energy  filed  a  Notice  of  Objection  to 
the  PRO.  The  Office  of  Hearings  and  Appeals 
determined  that  the  PRO  established  a  prima 
facie  case  of  a  violation,  and  that  Thetis 
Energy  had  not  rebutted  that  case  in  its 
Notice  of  Objection.  Accordingly,  the  TOO 
was  issued  as  a  final  Remedial  Order  of  the 
Department  of  Energy. 


Requests  for  Exceptioo 

Baribault  Oil  Company,  Inc.,  Soctrick 

Corporation,  11/06/86,  KEE-0062,  KEE- 
0063 
Baribault  Oil  Co..  Inc.  and  ScotRick 
Corporation  each  filed  an  Application  for 
Exception  in  which  the  firm  sought  relief  from 
it  obligation  to  submit  Form  EIA-782B, 
entitled  "Reseller/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  applicants'  requests,  the  DOE 
found  that  the  firms  failed  to  demonstrate 
that  they  were  particulariy  adversely  affected 
by  the  requirement  that  they  file  the  Form. 
Accordingly,  exception  relief  was  denied  4o 
both  firms. 

Danielson  Oil  Co.,  Inc.,  11/06/86,  KEE-OOSl 

Danielson  Oil  Co.,  Inc.  filed  an  Application 
for  Exception  in  which  the  firm  sought  relief 
from  its  obligation  to  submit  Form  EIA-782B, 
entitled  "Reseller/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  applicant's  request,  the  DOE 
found  that  the  firm  failed  to  demonstrate  that 
it  was  particularly  adversely  affected  by  the 
requirement  that  it  file  the  Form.  Accordingly, 
exception  relief  was  denied  to  the  firm. 

Motion  for  Discovery 

Southwestern  Gulf  Petroleum  Company,  and 
J.  Buford  Langston  11/7/86,  KRD-0200 
Southwestern  Gulf  Petroleum  Company 
and  J.  Buford  Langston  (Respondents)  jointly 
filed  a  motion  for  discovery  in  connection 
with  a  Third  Amended  Proposed  Remedial 
Order  issued  to  them  on  April  22, 1986.  The 
PRO  alleges  that  Respondents  viokted  10 
CFR  212.186;  210.62(c):  and  205.202: 
Alternatively,  the  PRO  alleges  a  violation  of 
10  CFR  212.183.  The  OHA  denied 
Respondents'  requests  for  discovery  with 
regard  to  DOE  jurisdiction  over  the  subject 
transactions,  and  also  denied  administrative 
record  and  contemporaneous  construction 
discovery  of  the  regulations  cited  in  the  PRO. 
However.  OHA  granted  Respondents'  motion 
in  part  requiring  ERA  to  provide  all 
workpapers  pertaining  to  its  allegation  of  a 
violation  of  {  212.183,  or  to  explain  how  those 
violations  were  derived  from  workpapers 
already  provided.  In  addition,  OHA  required 
ERA  to  explain  notations  on  ERA  work 
sheets  and  Attachments  which  Respondents 
claim  contradicted  ERA'S  theory  of  violation 
of  t  212.186.  All  other  audit  and  PRO-related 
discovery  was  denied. 

Implementation  of  Special  Refund  Procedures 

Mapco,  Inc.,  11/7/86,  HEF-0577 

The  Department  of  Energy  issued  a 
Decision  and  Order  implementing  a  plan  to 
distribute  $180,000  (plus  accrued  interest] 
received  from  MAPCO,  Inc.  The  DOE 
determined  that  the  monies  should  be 
distributed  in  accordance  with  the  DOE's 
Statement  of  Modified  Restitutionary  Policy 
in  Crude  Oil  Cases.  In  accordance  with  that 
Policy,  80  percent  of  the  monies  in  this  case 
will  be  divided  between  the  State  and 
Federal  governments  and  20  percent  will  be 
reserved  for  direct  restitution  to  injured 
parties.  The  decision  lists  6  elements  which 
should  be  contained  in  applications  for 
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refund  filed  by  purchasers  of  refined 
products. 

Stephen  R.  Kent,  d.b.a.  Kent  Oil  &  Trading 
Co^  11/6/se,  HEF-OS78 
The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  distribution  of 
$75,000  (plus  accnied  interest)  received  as  a 
result  of  a  settlement  agreement  entered  info 
by  the  DOE  and  Stephen  R.  Kent,  d.b.a.  Kent 
Oil  &  Trading  Co.  (Kent),  a  reseller  of  crude 
oil  and  motor  gasoline.  The  DOE  determined 
that  the  Kent  settlement  fund  should  be 
divided  into  two  pools.  The  crude  oil  pool 
will  be  distributed  in  accordance  with  the 
DOE  8  Modified  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases.  51  FR  27899 
(August  4. 1966),  while  the  refined  product 
pool  will  be  distributed  to  customers  of  Kent 
refined  products  who  were  injured  as  a  result 
of  their  purchases  from  Kent  during  the 
period  covered  by  the  settlement  agreement. 
Specific  information  regarding  the  data  to  be 
included  in  refund  applications  is  discussed 
in  the  Decision. 

Refund  Applications 

AminoiJ  US-A^  Inc  Otto  «  Cos  Co^  Ina.  et 
aL  ll/S/as.  RFl3l^-3a,  et  al. 
The  DOE  issued  a  Decision  and  Order 

concerning  five  Applications  for  Refunds 
filed  by  retailers  who  sought  a  portion  of  the 
fund  obtained  by  the  DOE  through  a  consent 
order  entered  into  with  Aminoil  U.S.A..  Inc. 
The  DOE  reviewed  the  firms'  banked  coats 
and.  where  appropriate,  calculated 
"approximated  banks"  for  the  applicant  The 
bank  data  indicated  that  each  firm  had 
substantial,  unrecouped  increased  product 
costs  throughout  the  regulatory  period.  In 
addition,  the  DOE  found  that  the  firms 
generally  paid  above-market  average  costs 
for  their  purchases  of  Aminoil  natural  gas 
liquid  products  (NGLPs)  and.  using  the  three- 
step  competitive  disadvantage  methodology, 
the  DOE  determined  the  appropriate  refund 
amounts  for  each  applicant.  The  refunds 
granted  totaled  $504,436,  representing 
$303,418  in  principal  and  $201,018  in  accrued 
interest. 

Conoco  Inc./ American  Airlinea,  Ina,  et  aL. 
ll/e/as.  RF220-27a  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  eight  Applications  for  Refund 
filed  by  American  Airlines.  Inc,  et  al.  Each  of 
the  applicants  had  purchased  refined 
petroleum  products  from  Conoco  Inc..  and  as 
end-users,  sought  a  portion  of  the  settlement 
fund  obtained  by  the  DOE  through  a  consent 
order  with  Conoco  based  upon  the 
procedures  outlined  in  Conoco  Inc..  13  DOE 
1  85.316  (1985).  After  examining  the 
applications,  the  DOE  concluded  that  all  of 
the  eight  firms  should  receive  refunds,  based 
on  their  purchases  from  Conoco  multipled  by 
the  volumetric  per  gallon  refund  amount  as 
described  in  the  Appendix  to  the  Decision. 
The  total  amount  of  refunds  granted  was 
$204.4M. 

Gulf  Oil  Corporation/Allen  Winters  Inc.  et 
aL  11/6/86,  RF40-993  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund  filed 
by  Allen  Winters  Inc.  and  seven  other  firms, 
each  of  which  was  both  a  purchaser  of  Gulf 


motor  gasoline  and/or  middle  distillates  and 
a  consignee  of  one  or  both  of  those  products 
during  the  Gulf  consent  order  period 
Following  the  procedures  outlined  in  Gulf  Oil 
Corp..  12  DOE  \  85.048  (1984),  each  applicant 
demonstrated  that  it  purchased  a  certain 
amount  of  product  from  Gulf,  for  which  it  will 
receive  principal  of  $0.00122  per  gallon  (the 
Gulf  volumetric  refund  amount),  plus  $0.00027 
per  gallon  in  accnied  interest.  Each  applicant 
failed  to  demonstrate,  however,  that  it  had 
been  injured  in  its  role  as  a  consignee  of  Gulf 
motor  gasoline  or  middle  distillates.  Each 
applicant  had  shown  an  increase  in  its 
gasoline  sales  greater  than  its  slate's  rate  of 
increased  gasoUne  consumption.  The  total 
amount  of  refunds  approved  in  this  Decision 
is  $31,875  principal  and  $7,055  Interest 

Gulf  Oil  Corporation/Roberts  Oil  Co.  et  al.. 
11/5/S6.  RF40-096  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund  filed 
by  Roberts  Oil  Co.  and  18  other  firms,  each  of 
which  was  a  consignee  of  Gulf  motor 
gasoline  and/or  middle  distillates  during  the 
Gulf  consent  order  period.  Lach  applicant 
attempted  to  make  an  injury  showing  for  its 
consigned  gasoline  similar  to  that  made  in 
Gulf  Oil  Corp./C.F.  Canter  Co..  13  DOE 
\  85,388  (1986).  In  each  case,  the  applicant 
failed  to  demonstrate  injury. 

Gulf  Oil  Corporation/Sylvan  Park  Service 
I      Station,  et  al..  11/6/86.  RF225-3276  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  9  Applications  for  Refund  filed  by 
retailers  of  Gulf  motor  gasoline.  The 
claimants  applied  for  a  refund  based  on  the 
procedures  outlined  in  Gulf  Oil  Corp..  12  DOE 
1  85.048  (1964).  After  examining  the  evidence 
and  supporting  documentation  submitted  by 
the  applicants,  the  DOE  concluded  that  the 
claimants  should  receive  refunds  totalling 
$ia051  ($8,067  principal  plus  $1,964  interest.) 

Marathon  Petroleum  Company/Albert  R. 
Demeyer  et  al..  11/6/80,  RFZ50-SS3  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  46  Applications  for  Refund  filed 
by  purchasers  or  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  the  volume  of  its 
Marathon  purchases,  and  none  requested  a 
refund  greater  than  the  $5,000  small  claims 
refund  amount  The  sum  of  the  refunds 
approved  in  this  Decision  is  $27,764  in 
principal  and  $1,524  in  interest 

Marathon  Petroleum  Company.  Save-X,  USA, 
Inc.,  Serv-N-Save,  Ina.  11/6/88,  RF250- 
1489.  RF250-140a  and  RF250-14ai 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for  Refund 
filed  by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  the  volume  of  its 
Marathon  purchases,  and  none  requested  a 
refund  greater  than  the  $5,000  small  claims 
refund  amount.  The  sum  of  the  refunds 
approved  in  this  Decision  is  $1/)13  in 
principal  and  $58  in  interest 

Mobil  Oil  Corporation/ABC  Canton  Center 
Mobil  et  al..  11/4/88.  RF225-5S84  et  al. 


The  DOE  issued  a  Decision  and  Order 
granting  54  Applications  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account  filed 
by  retailers  and  resellers  of  Mobil  refined 
petroleum  products.  Each  applicant  elected  to 
apply  for  •  refund  based  upon  the 
presumptions  set  forth  in  the  Mobil  decision. 
Mobil  Oil  Corp..  13  DOE  |  85.339  (1985).  The 
DOE  granted  refunds  totalling  $3^657 
(i  30.572  principal  plus  $8,085  interest). 

Mobil  Oil  Corporation /A.R.  Capen  et  aL  11/ 
7/88.  RF225S184  et  al 

The  DOE  issued  a  Decision  granting  38 
Applications  for  Refund  from  the  Mobil  Oil 
Corporation  escrow  account  filed  by  retailers 
and  resellers  of  Mobil  refined  petroleum 
products.  Each  applicant  elected  to  apply  for 
a  refund  based  upon  the  presumptions  set 
forth  in  Mobil  decision.  Mobil  Oil  Corp.,  13 
DOE  \  85.339  (1985).  The  DOE  granted 
refunds  totalling  $18,727  ($15,617  principal 
plus  $3,110  interest). 

Quaker  State  Oil  Refining  Corp./Madalyst 
Properties,  et  aL  11/4/88.  RF213-231  et 
al 

The  IX)E  issued  a  Decisioa  and  Order 
concerning  three  Applications  for  Refund 
filed  by  resellers  of  refined  petroleum 
products  covered  by  a  consent  order  between 
the  DOE  and  Quaker  State  Oil  Refining  Corp. 
Each  appUcani's  level  of  refined  petroleum 
products  purchases  from  Quaker  State  during 
the  consent  order  period  would  result  in  a 
refund  under  the  $5,000  threshold  for  small 
claims.  According  to  the  methodology 
established  in  Quaker  State  Oil  Refining 
Corp..  13  DOE  |  85,211  (1985).  each  apphcant 
was  granted  a  refund  based  on  the  total 
volume  of  its  Quaker  State  purchases  times 
the  volumetric  refund  amount  The  refunds 
approved  in  this  Decision  totaled  $8,447. 

Sid  Richardson  Carbon  and  Gasoline 
Company  and  Richardson  Products 
Company/Stonton  farm  Service  Co.,  11/ 
7/8B.RF28-4S 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  in 
connection  with  a  Consent  order  fund 
remitted  to  the  DOE  by  the  Sid  Richardson 
Carbon  and  Gasoline  Company  and 
Richardson  Products  Company  (Sid 
Richardson).  The  application  was  filed  bjr 
Stanton  Farm  Service  Co..  a  reseller  and 
retailer  of  Sid  Richardson  propane. 
According  to  the  application,  the  firm 
maintained  large  positive  banks  of 
unrecouped  increased  product  costs  from  the 
beginning  of  the  consent  order  period  through 
January  27. 1981.  indicating  that  the  firm  was 
unable  to  pass  through  any  of  the  alleged  Sid 
Richardson  overcharges.  Using  a  three-step 
competitive  disadvantage  methodology,  the 
DOE  determined  that  the  firm  should  receive 
100  percent  of  its  allocable  share  for  its  entire 
volume  of  Sid  Richardson  purchases  during 
the  consent  order  period.  Accordingly,  the 
DOE  granted  to  the  firm  a  refund  toUUing 
$100,465  ($52,277  principal  plus  $48,188 
interest). 


Federal  RegUter  /  Vol.  51.  No.  244  /  Friday.  December  19.  1986  /  Notices 


45537 


Dismissals 
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KQF-0017 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p,m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  ct^unercially  pubhshed 
loose  leaf  reporter  system. 


December  8, 1988. 


\ 


Geoiga  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc  86-28484  Filed  12-18-88;  &4S  am] 

BMJJNQ  COM  M9»^)t-M 


Notice  of  Obiection  to  Proposed 
Remedial  Order,  Period  of  October  27 
through  November  7, 1986 

During  the  period  of  October  27 
through  November  7. 1986,  the  notice  of 
objection  to  proposed  remedial  order 
listed  in  the  Appendix  to  this  Notice 
was  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  order  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  die 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  this 
proceeding  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  DC 
20585. 

George  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 

December  2. 1968. 

Anchor  Gasoline  Corporation,  Tulsa, 
Oklahoma,  KRO-0330 
On  November  6, 1968,  Anchor  Gasoline 
Corporation  (Anchor),  114  East  Fifth  Street 
Tulsa.  Oklahoma  74103,  filed  a  Notice  of 


Objection  to  a  Proposed  Remedial  Order 
(PRO)  which  the  Economic  Regulatory 
Administration  (ERA)  issued  to  the  firm  on 
August  26, 1986.  In  the  PRO,  ERA  determined 
that  during  the  period  August  1973  through 
December  1980,  Anchor  overcharged 
purchasers  of  distillates,  gasoline  condensate, 
natural  gas  liquids  and  natural  gas  liquid 
products.  According  to  the  PRO,  the  violation 
resulted  in  $8,812,852.17  in  overcharges.  The 
ERA  proposes  in  the  PRO  that  Anchor  be 
required  to  refund  this  amount,  plus  interest 
of  $12,313,309  computed  through  June  1988. 
and  additional  interest  computed  to  the  date 
of  payment 

[FR  Doc.  86-28489  Filed  12-18-86;  8:45  am] 
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Proposed  Refund  Procedures 

agency:  Office  of  Hearings  and 
Appeals.  Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 
$8,183,929  (plus  accrued  interest) 
obtained  from  Marion  Corporation  of 
Mobile,  Alabama  (Case  No.  KEF-0030). 
a  refiner  and  producer  of  crude  oil.  The 
OHA  has  tentatively  determined  that 
the  funds  will  be  distributed  in 
accordance  with  the  DOE's  Statement  of 
Modified  Restitutionary  Policy  in  Crude 
Oil  Cases,  51  FR  27899  (August  4, 1988). 
DATE  AND  ADDRESS:  Comments  must  be 
filed  in  dupUcate  within  30  days  frt)m 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy.  1000 
Independence  Avenue,  SW..  " 
Washington,  DC  20585.  All  comments 
should  display  a  reference  to  the 
applicable  case  niunber, 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  252-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  hs  tentatively  formulated  to 
distribute  monies  obtained  from  Marion 
Corporation  of  Mobile,  Alabama,  a 
crude  oil  producer  and  refiner.  The  firm 
remitted  monies  to  the  DOE  to  settle 
possible  pricing  violations  with  respect 
to  their  sales  of  crude  oil.  The  firm's 
payments  are  being  held  in  an  interest- 


bearing  escrow  account  pending 
distribution  by  the  EMDE. 

The  DOE  has  tentatively  decided  that 
distribution  of  the  monies  received  frotn 
Marion  will  be  governed  by  the  DOE's 
Statement  of  Modified  Restitutionary 
Policy  in  Crude  Oil  Cases,  51  FR  27899 
(August  4, 1986).  That  policy  states  that 
crude  oil  overcharge  monies  will  be 
divided  among  the  states,  the  federal 
government,  and  eligible  purchasers  of 
petroleum  products. 

Under  the  plan  we  are  proposing, 
refunds  to  the  states  would  be 
distributed  in  proportion  to  each  state's 
consumption  of  petroleimi  products. 
Refunds  to  eligible  purchasers  woidd  be 
based  on  the  number  of  gallons  of  crude 
oil  or  refined  products  which  they 
.  purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  pubUc 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refimd  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection 
between  the  hours  of  1:00  p.m.  and  5:00 
p.m..  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  lE-234. 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585. 

Dated:  December  1. 1986.  < 

Geoige  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Dedsion  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

December  1, 1986. 

Name  affirm:  Marion  Coproration. 
Date  of  filing:  April  14. 1986. 
Case  No.:  KEF-0030. 

Under  the  procedural  regidations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  See  10  C.F.R.  Part  205, 
Subpart  V.  Such  procedures  enable  the 
DOE  to  refund  monies  to  those  injured 
by  alleged  violations  of  the  DOE  pricing 
regulations. 
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This  proceeding  involves  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  which  the  ERA  filed  with  the 
OHA  with  respect  to  funds  obtained 
from  Marion  Corporation  (Marion),  a 
"refiner"  and  "producer"  of  crude  oil, 
pursuant  to  a  Compromise  Agreement 
approved  by  the  United  States 
Bankruptcy  Court  on  December  10, 1985» 
In  re  Marion  Corp.,  [Case  No.  83-00373] 
(Bankr.  S.D.  Ala.  Dec.  10. 1965).  That 
Agreement  settled  certain  DOE  claims 
that  Marion  had  violated  the 
requirements  of  the  Domestic  Crude  Oil 
Allocation  Program  set  forth  at  10  C.F.R. 
%  211.67.  In  addition,  the  Agreement 
settled  the  DOE'S  claim  to  an  unpaid 
portion  of  a  1963  consent  order  (No. 
6A0X00273)  which  also  involved  alleged 
crude  oil  violations.  As  a  result  of  the 
Agreement,  $8,183,929  was  placed  in 
escrow  in  an  interest-bearing  account 
administered  by  the  Department  of  the 
Treasury,  and  is  currently  awaiting 
distribution. '  This  Decision  and  Order 
proposes  procedures  by  which  the  OHA 
will  distribute  this  fund.  Comments  are 
solicited  on  these  proposed  procedures. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  funds  are 
set  forth  in  10  CF.R.  Part  205.  Subpart  V. 
The  Subpart  V  process  may  be  used  in 
situations  where  the  DOE  cannot  readily 
identify  the  persons  who  may  have  been 
injured  as  a  result  of  alleged  or 
adjudicated  violations  or  to  ascertain 
the  amount  of  each  person's  injuries.  For 
a  more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement,  9  DOE  |  82.506 
(1981),  and  Office  of  Enforcement.  8 
DOE  1  82.597  (1981). 

We  have  considered  the  ERA's 
request  to  implement  Subpart  V 
procedures  with  respect  to  the  monies 
received  from  Marion  and  have 
determined  that  such  procedures  are 
appropriate.  Accordingly,  we  will  grant 
the  era's  request. 

Since  the  monies  which  Marion 
remitted  to  the  DOE  settle  alleged  crude 
oil  regulatory  violations,  we  propose 
that  the  fund  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  PoUcy 
Concerning  Crude  Oil  Overcharges 
issued  on  July  28, 1986.  51  Fed.  Reg. 
27899  (August  4. 1986)  (hereinafter 
referred  to  as  "the  DOE  Policy").  Under 
that  policy,  up  to  20  percent  of  alleged 
crude  oil  violation  amotmts  will  be 


reserved  to  satisfy  valid  claims  by 
eligible  purchasers  of  crude  oil  and 
refined  petroleum  products.  Remaining 
funds  are  to  be  disbursed  to  the  state 
and  federal  governments  for  indirect 
restitution,  also  in  accordance  with  the 
DOE  Policy.  In  the  present  case,  we 
have  decided  to  reserve  the  full  20 
percent— $1,636,785.80— of  the  alleged 
crude  oil  violation  amount,  plus  a 
proportionate  share  of  the  accrued 
interest,  for  direct  refunds  to  purchasers 
of  refined  petroleum  products  and  crude 
oil  who  prove  that  they  were  injured  by 
the  alleged  crude  oil  violations.*  The 
process  which  the  OHA  will  use  to 
evaluate  claims  based  on  alleged  crude 
oil  violations  will  be  modeled  after  the 
process  the  OHA  has  used  to  evaluate 
claims  based  on  alleged  refined  product 
-  overcharges  pursuant  to  10  CFR  Part 
205.  Subpart  V.  see  Mountain  Fuel 
Supply  Co..  14  DOE  \  85,475  (1986). 

As  in  non-crude  oil  cases,  applicants 
will  be  required  to  document  their 
purchase  volumes  and  to  prove  that  they 
were  injured  by  the  alleged  violations 
(i.e..  that  they  did  not  pass  on  alleged 
overcharges  to  their  own  customers). 
We  propose  to  utilize  the  standards  for 
showing  injury  which  the  OHA  has 
developed  in  analyzing  non-crude  oil 
claims.  See,  e.g..  Dorchester  Gas  Corp., 
14  DOE  \  85,240  (1986).  These  standards 
include  a  finding  that  end-users  and 
ultimate  consumers  whose  businesses 
are  unrelated  to  the  petroleum  indiutry 
were  injured  by  a  consent  order  firm's 
alleged  overcharges.  Refunds  to  eligible 
claimants  who  purchased  refined 
petroleum  products  will  be  calculated  on 
the  basis  of  a  volumetric  refund  amount 
derived  by  dividing  the  money  available 
in  each  escrow  subaccount  by  the  total 
consumption  of  petroleum  products  in 
the  United  States  during  the  period  of 
price  conti-ols  (2,02a997 .335.000  gallons). 
The  principal  volumetric  refund  amount 
in  this  proceeding  is  $0.0000003958.  In 
addition,  after  all  valid  claims  are  paid, 
unclaimed  funds  from  the  20  percent 
claims  reserve  will  be  divided  equally 
between  federal  and  state  governments. 
The  federal  government's  share  of  the 
unclaimed  fimds  will  ultimately  be 


'  This  amount  coniitU  of  the  principal  tettlement 
amount  of  t8  million  and  tntereat  which  accrued 
l>etw««n  tht  date  of  settlement  and  tha  date  of 
paymant  As  of  October  31. 1966,  the  total  amount  in 
escrow  equals  S8.871.SZ1. 


'On  |uly  7. 1966.  the  United  States  District  Court 
for  the  District  of  Kansas  approved  the  Settlement 
Agreement  in  In  Re:  The  Department  of  Energy 
Stripper  Watt  Exemption  Litigation.  MDL  No.  378.  3 
Fed  Energy  Guidelines  1 28.563.  That  Settlement 
Agreement  resolves  a  number  of  matters,  including 
the  distribution  of  funds  collected  by  the  Court  and 
the  distribution  of  alleged  crude  oil  violation 
^amounts  collected  by  the  DOE  in  other  cases.  Under 

e  Settlement  Agreement  firms  which  apply  for  a 
,  portion  of  the  Stnpper  Well  Exemption  Litigation 
funds  generally  must  sign  a  waiver  releasing  their 
claims  to  a  portion  of  the  crude  oil  funds  to  be 
distributed  by  the  OHA.  Settlement  Agreement  Part 

in. 
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deposited  into  the  general  fund  of  the 
Treasury  of  the  United  States. 

We  propose  that  the  remaining  80 
percent  of  the  funds— 46.547,143.20— be 
immediately  disbursed  to  the  federal 
and  state  governments  for  indirect 
restitution.  We  propose  to  direct  the 
DOE'S  Office  of  the  Controller  to 
segregate  this  amount  and  distribute 
$1,636,785.60  plus  appropriate  interest  to 
the  states  and  $4,9ia357.40  plus 
appropriate  interest  to  the  federal        -   • 
government.*  Refunds  to  the  states  will 
be  in  proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  The 
Appendix  to  this  Decision  lists  the  share 
(ratio)  of  the  funds  in  the  state  account 
which  each  state  will  receive  if  these 
procedures  are  adopted. 
It  Is  Therefore  Ordered  That: 
The  refund  amoimts  remitted  to  the 
Department  of  Eneigy  by  Marion 
Corporation  pursuant  to  Compromise 
Agreement  approved  on  December  10, 
1985,  Consent  Order  Number 
N00S98136Z,  shall  be  distributed  in 
accordance  with  the  foregoing  Decision. 

APf>ENO(X— CALCULA-nON  OF  RATIOS  FOR  DIS- 
TRIBUTION TO  States  and  Territories— 
M.D.L  378 
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'The  Stripper  Well  Exemption  Litigation 
Settlement  Agreement  provides  that  for  amounts 
transferred  by  OHA  to  the  federal  and  state 
governments  in  excess  of  $100  millioB.  of  the  oaxl 
$400  million,  the  DOE  shall  receive  75  percent  and 
the  States  shall  receive  25  percent.  Settlement 
Agreement.  Paragraph  n.BJ.cii.  On  August  4. 1966, 
the  OHA  Iranaferrad  tUMAn.OGCei  to  the  stale  and 
federal  aoreminants.  Stripper  Weil  Exemption 
Utigation.  14  DOE  1  65.362  (1966) 


AppEMoa— Cauculatiow  of  Ratios  rsr  Ois- 
trwutioh  to  States  and  Territories— 
M.O.L  376— Continued 
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ImpleifMntatlon  of  Sp«dal  Raf  und 
Procedur** 

AQENCv:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

AcnoN:  Notice  of  implementation  of 
special  refimd  procedures. 


SUMMAfnr:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
has  adopted  the  procedures  to  be 
followed  in  reftmding  $348,614.19  in 
consent  order  funds  to  members  of  the 
public.  This  money  is  being  held  in 
escrow  following  the  scttiement  of 
enforcement  proceedings  involving  C.K. 
Smith  &  Company,  Inc. 

DATE  AND  ADDRESS:  Applications  for 
Refund  must  be  filed  within  90  days  of 
publication  of  this  notice  in  the  Federal 
Register  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  case  number  HEF-0172. 

FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Lipton,  Assistant  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-2400. 

SUPPLEINENTARV  INFORMATION:  In 
accordance  with  S  205.2e2(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  final  Decision  and  Order 
set  out  below.  The  Decision  and  Order 
relates  to  «  consent  order  entered  into 


by  C.K.  Smith  &  Company,  Inc.  44  FR. 

39241  (July  5. 1979). 

The  Decision  and  Order  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  formulated  to  distribute  the  contents 
of  an  escrow  account  funded  by  Smith 
pursuant  to  the  consent  order.  TTie  DOE 
has  decided  that  Applications  for 
Refund  should  be  accepted  from  firms 
and  individuals  that  purchased  No.  2 
heating  oil  from  Smitfi  during  the  period 
November  2, 1973  through  February  28. 
1975.  TTie  Decision  and  Order  provides 
that  in  order  to  receive  a  portion  of  the 
settlement  funds,  a  reseller  of  Smith 
product  must  generally  funiish  the  DOE 
with  evidence  of  the  volumes  purchased 
and  proof  that  it  was  injured  by  the 
allegedly  unlawful  prices  for  No.  2 
heating  oil  charged  by  Smith.  However, 
an  end-user  claimant,  or  a  reseller 
applying  for  refunds  of  $5,000  or  less 
need  only  submit  proof  of  the  amount  of 
No.  2  heating  oil  purchased  from  Smith 
during  the  consent  order  period. 
According  to  the  Decision  and  Order, 
the  amount  of  the  refund  will  generally 
be  a  pro  rata  share  of  the  $348,614.19 
fund  made  available  by  Smith,  as  well 
as  a  pro  rata  share  of  any  interest 
accrued  on  those  overcharges. 

Applications  for  Refund  fUed  by 
purchasers  of  Smith  No.  2  heating  oil 
must  be  fikd  within  90  days  of 
publication  of  this  notice  in  the  Federal 
Register,  and  should  be  sent  to  the 
address  set  forth  at  the  beginning  of  this 
notice.  All  applications  and  comments 
received  in  this  proceeding  will  be 
available  for  public  inspection  between 
the  hours  of  1:00  to  5:00  pjn.,  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals,  located 
in  Room  lE-234, 1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 

Dated:  Dmember  3, 198S. 
George  B.  Brasnay, 
DirecttfT,  Office  of  Hearings  and  Appeals. 

Dedskm  and  Order  of  tlie  Department  of 
Eneigy 

Special  Refund  Procedures 
December  3, 1968. 

Name  affirm:  C.K.  Smith  &  Company, 
Inc. 

Date  of  filing:  October  13, 1983. 

Case  No.:  HEF-0172. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  formulate  and 
implement  special  procedures  to  make 
refands,  in  order  to  remedy  the  effects  of 
alleged  violations  of  the  DOE 
regulations.  10  CFR  Part  295,  Subpart  V. 


In  accordance  with  these  regulatory 
provisions,  the  HIA  filed  a  Petition  for 
the  Implementation  of  Special  Refund 
Proceedings  in  connection  with  a 
consent  order  that  the  DOE  entered  into 
with  C.K.  Smidi  &  Company.  Inc. 
(Smith).  Smith  is  a  "reseller-retailer"  of 
No.  2  heating  oil  as  that  term  was 
defined  in  10  CFR  212.31  and  8  CFR 
150.352.  An  audit  of  Smith's  records 
revealed  possible  pricing  violations  with 
respect  to  the  firm's  sales  of  that 
product  during  the  period  November  2, 
1973  through  February  28. 1975.  On  May 
25, 1978,  a  Proposed  Remedial  Order 
(PRO)  was  issued  to  Smith  in  connection 
with  these  alleged  violations.  In  order  to 
settle  all  claims  and  disputes  between 
Smith  and  the  DOE  regarding  Smith's 
sales  of  No.  2  heating  oil  during  the 
audit  period.  Smith  and  the  DOE  entered 
into  a  consent  order  on  May  30, 1979,  in 
which  Smith  agreed  to  pay  $348,614.19  to 
the  DOE.  Notice  of  the  consent  order 
was  published  in  the  Federal  Re^ster. 
44  FR  39241  (July  5, 1979). 

Jurisdiction  and  Authority  to  Fashioa 
Refuad  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Part  205,  Subpart  V.  The  Subpart  V 
process  is  intended  to  be  used  in 
situations  wrhere  the  DOE  is  imable  to 
readily  identify  persons  who  are  eligible 
for  refunds  or  unable  to  readily 
ascertain  the  amcmnts  that  such  persons 
are  eligible  to  receive.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  Office  of  Hearings  and 
Appeals  to  fashion  procedures  to 
distribute  refunds,  see  Office  of 
Enforcement,  9  DOE  \  82,553  (1963); 
Office  of  Enforcement.  9  DOE  1 82.508 
(1981):  Office  of  Enforcement,  8  DOE 
il  82,597  (1981). 

On  November  4. 1983,  the  Office  of 
Hearings  and  Appeals  issued  a 
Proposed  Decision  and  Order  tentatively 
setting  forth  the  procedures  to  be  used 
in  disbursing  the  Smith  consent  order 
funds.  C.K.  Smith  &  Company,  Case  No. 
HEF-0172  (November  4, 1983)  (proposed 
decision).  The  purpose  of  the  present 
determination  is  to  provide  for  the  final 
procedures  to  be  used  in  distributing 
those  funds. 

Proposed  Refund  Procedures 

In  the  November  4  Proposed  Order  we 
suggested  a  method  for  allocating  the 
Smith  funds  to  successful  refund 
applicants.  We  tentatively  decided  that 
we  would  generally  follow  a  volumetric 
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approach.  This  approach  permits  a 
successful  claimant  to  receive  a  pro  rata 
share  of  the  total  available  fund.  We 
stated  that  we  would  multiply  the 
number  of  gallons  of  Smith  product 
purchased  by  a  qualifled  applicant  by  a 
factor  using  the  total  amount  of  the 
consent  order  fund  ($348,614.19)  as  tjie 
numerator  and  using  Smith's  total  sales 
in  gallons  of  No.  2  heating  oil  during  the 
consent  order  period  (15,876,925.3)  as 
the  denominator.  Thus,  a  successful 
applicant's  allocable  share  of  the 
consent  order  funds  would  generally  be 
equal  to  the  number  of  gallons  of  No.  2 
heating  oil  it  purchased  from  Smith, 
multiplied  by  $.02196  ($348,614.19 
divided  by  15,976,925.3).  A  successful 
applicant  would  also  receive  a  pro  rata 
share  of  any  interest  accrued  on  the 
funds  remitted  by  Smith. 

In  the  Proposed  Order,  we  stated  that 
the  consent  order  fund  should  be 
distributed  to  Smith  customers  who 
satisfactorily  demonstrate  that  they 
have  been  adversely  affected  by  the 
alleged  Smith  overcharges  during  the 
relevant  period.  While  there  are  a 
variety  of  means  by  which  a  claimant 
could  make  a  showing  of  injury,  we 
suggested  that  a  reseller  should 
generally  demonstrate  that  at  the  time  it 
purchased  the  No.  2  heating  oil  from 
Smith,  market  conditions  would  not 
permit  it  to  increase  its  prices  so  as  to 
pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 
In  addition,  we  stated  that  a  reseller 
must  show  that  it  maintained  a  "bank" 
of  unrecovered  costs.  The  existence  of 
banks,  although  not  conclusive  proof  of 
injury,  is  a  necessary  element  in  proving 
that  the  reseller  did  not  subsequently 
recover  the  alleged  overchargei^by 
increasing  its  prices. 

In  the  Proposed  Order,  we  also 
adopted  a  simplified  procedure  for 
considering  relatively  small  refund 
claims.  We  stated  that  a  detailed 
showing  of  injury  might  be  too 
complicated  and  burdensome  for 
resellers  that  purchased  relatively  small 
amounts  of  No.  2  heating  oil  from  Smith. 
For  example,  such  firms  may  lack  the 
records  necessary  to  prove  that  they  did 
not  pass  on  the  alleged  Smith 
overcharges  to  their  own  customers. 
Further,  the  cost  of  analyzing  the 
additional  information  regarding  injury 
might  well  outweigh  the  benefits 
obtained.  We  therefore  stated  that  any 
firm  claiming  a  refund  based  on  average 
purchases  of  less  than  50,000  gallons  of 
No.  2  heating  oil  per  month,  or  less  than 
600,000  gallons  per  year  from  Smith  need 
not  make  a  detailed  showing  of  injury. 

With  respect  to  purchasers  who  were 
ultimate  consumers  of  Smith  product. 


we  concluded  that  the  above  showing 
would  not  be  necessary  in  order  for  a 
customer  to  qualify  for  a  refund. 
Customers  in  this  group  might  include 
government  entities,  businesses,  and 
individuals  that  purchased  Smith 
product  to  heat  their  offices  or 
residences.  We  indicated  that  this  type 
of  purchaser  need  only  demonstrate  that 
it  purchased  a  specific  quantity  of  No.  2 
heating  oil  which  was  sold  by  Smith 
during  the  relevant  time  period. 

We  sent  a  copy  of  the  November  4 
Proposed  Order  to  Smith  customers  for 
whom  addresses  were  available  and 
informed  them  that  they  could  request 
adjustments  in  the  proposed  refund 
mechanism.  Further,  we  published  a 
notice  in  the  Federal  Register 
announcing  that  we  were  seeking 
comments  regarding  the  proposed 
refund  procedures.  49  FR  2936  (January 
24. 1984).  We  provided  a  30  day  period 
in  which  comments  could  be  submitted. 
That  period  has  now  expired.  We 
received  no  requests  for  adjustment  in 
the  proposed  procedures  and 
accordingly  we  are  now  prepared  to 
adopt  the  final  refund  procedures 
regarding  the  Smith  consent  order  funds. 

Final  Refund  Plan 

In  general,  we  adopt  the  proposed 
refund  procedures  set  forth  in  the 
November  4  determination,  including  the 
volumetric  approach  discussed  above. 
However,  while  we  believe  that  a 
volumetric  approach  will  be  appropriate 
in  most  instances,  we  wish  to  point  out 
that  any  claimant  may  file  an 
application  based  on  a  claim  that  it 
suffered  a  disproportionate  share  of  the 
alleged  overcharges.  We  find  that  one 
aspect  of  the  proposed  refund 
procedures  warrants  modification. 
Specifically,  we  find  that  an  adjustment 
should  be  made  with  respect  to  the 
standard  used  in  determining  whether  a 
refund  application  qualifies  for 
consideration  under  our  small  claims 
refund  procedures.  Instead  of  the 
standard  based  on  volumes  purchased, 
as  set  forth  in  the  Proposed  Order,  we 
will  adopt  the  approach  used  in  our 
most  recent  Subpart  V  cases,  which  is 
based  on  a  dollar  threshold  level.  E.g., 
Marathon  Oil  Co..  14  DOE  1 85,269 
(1986)  [Marathon].  Under  that 
methodology,  we  will  presume  that 
applicants  who  are  claiming  a  refund  of 
$5,000  or  less  were  injured  as  a  result  of 
their  purchases  from  Smith.  These 
applicants  will  therefore  not  be 
expected  to  provide  the  proof  of  injury 
referred  to  above. 

In  addition  to  the  presumption  of 
injury  for  claimants  requesting  refunds 
of  $5,000  or  less,  we  will  adopt  three 
further  presumptions  regarding  injury. 


First,  as  we  indicated  in  the  Proposed 
Order,  we  will  presume  that  end-users 
or  ultimate  consumers  of  Smith  products 
whose  businesses  are  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges.  Second,  we  will 
presume  that  regulated  utilities  or 
cooperatives  generally  passed  the 
alleged  overcharges  on  to  their  end-user 
members  or  customers  and  that  they  are 
able  to  establish  a  mechanism  for 
passing  through  refunds  to  them.  These 
types  of  claimants  will  not  be  expected 
to  establish  injury,  but  will  be  required 
to  certify  that  they  will  pass  any  refund 
received  through  to  their  members  or 
customers.  They  will  also  be  required  to 
provide  us  with  a  full  explanation  of  the 
manner  in  which  they  plan  to 
accomplish  this  restitution,  and  to 
certify  that  they  will  notify  the 
appropriate  regulatory  body  of  the 
receipt  of  refund  money.  Thirdly,  we 
will  adopt  a  rebuttable  presumption  that 
spot  purchasers  were  not  injured.  Prior 
OHA  decisions  provide  detailed 
explanations  of  the  bases  for  these 
presumptions.  E.g.,  Marathon,  14  DOE  at 
88,508-09,  88,515-16;  True  Co.  DOE 
1185,178  at  88.484-85  (1985).  A  claimant 
will  not  be  required  to  submit  any    i 
evidence  of  injury  beyond  purchase 
volumes  if  its  refund  claim  is  based  on 
one  of  the  first  three  presumptions 
outlined  above.  The  presumptions  will 
permit  claimants  to  apply  for  refunds 
without  incurring  disproportionate 
expenses  and  will  enable  the  OHA  to 
consider  the  refund  applications  in  the 
most  efficient  way  possible  in  view  of 
the  limited  resources  available. 

We  also  recognize  that  we  may 
receive  claims  alleging  that  Smith 
violated  DOE  allocation  regulations. 
Such  claims  would  be  based  on  Smith's 
alleged  failure  to  furnish  No.  2  heating 
oil  that  it  was  obliged  to  supply  the 
claimant  under  10  CFR  Part  211.  We  will 
evaluate  such  claims  by  referring  to 
standards  such  as  those  set  forth  in 
OKC  Corp. /Town  &■  Country  Markets, 
Inc.,  12  DOE  \  85,094  (1984)  and  Aztex 
Energy  Co.,  12  DOE  185.116  (1984). 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.  We  have  found  through  our 
experience  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15  outweights  the  benefits  of  restitution 
in  those  situations.  See.  e.g..  Uban  Oil 
Co..  9  DOE  \  82,541  at  85,225  (1982). 

Applications  for  Refund 

Applications  for  refund  will  now  be 
accepted  from  parties  who  purchased 
Smith  No.  2  heating  oil  during  the  period 
November  2. 1973  through  February  28. 


1975.  An  application  must  be  in  writing, 
signed  by  the  applicant,  and  specify  that 
if  pertains  to  the  CK.  Smith  Refund 
Proceeding,  case  number  HEF-0172. 
An  applicant  should  indicate  from 
whom  the  covered  product  was 
purchased  and.  if  the  applicant  is  not  a 
direct  purchaser  from  Smith,  it  should 
also  indicate  the  basis  for  its  belief  that 
the  petroleum  product  purchased 
originated  with  Smith.  Each  applicant 
should  report  its  volume  of  purchases  by 
calendar  quarter  for  the  period  of  time 
for  which  rt  is  claimiag  it  was  injured  by 
the  alleged  overcharges.  Each  applicant 
should  specify  how  it  used  the  Smith 
petroleum  product,  such  as  whether  it 
was  a  reseller  or  ultimate  oonsumer. 

If  the  applicant  is  a  reseller  applying 
for  a  refund  of  greater  than  $5«)0,  it 
should  state  whether  it  maintained 
banks  of  unrecouped  product  cost 
increases  from  the  date  of  the  alleged 
violation  through  June  3a  1976.  An 
applicant  who  did  maintain  banks 
should  himish  die  OHA  with  a  schedule 
of  its  cumulative  banks  calculated  on  a 
quarterly  basis  from  November  1973 
through  June  30. 1976.  the  date  on  which 
No.  2  heating  oil  was  decontrolled.  The 
reseller  applicant  must  submit  evidence 
to  establish  that  it  did  not  pass  on  the 
alleged  injury  to  its  customers,  for 
exaoiple.  a  finn  may  submit  market 
surveys  or  information  about  changes  in 
its  profit  margins  or  sales  volume  to 
show  that  price  increases  to  recover 
alleged  overcharges  were  infeasible.  An 
applicant  that  was  a  Smith  stockholder, 
officer,  affiliate  or  subsidiary  during  the 
period  November  2. 1973  through 
February  28, 1975  shall  so  indicate. 
Since  the  May  3a  1979  consent  order 
directed  Smidi  to  make  refunds  to 
certain  specified  customers,  a  claimant 
must  also  state  the  amount  of  any 
refunds  it  has  recraved  ham  Smith 
pursuant  to  the  consent  order.  Tlie 
applicant  should  report  any  past  or 
present  involvement  as  a  party  in  DOE 
enforcement  actions.  If  these  actions 
have  terminated,  the  appiicant  should 
furnish  a  copy  of  a  final  order  issued  in 
the  matter,  if  the  action  is  ongoing,  the 
applicant  should  briefly  describe  the 
action  and  its  oirrent  status.  Tlie 
applicant  is  under  a  contkniing 
obligation  to  keep  die  OHA  informed  of 
any  change  in  status  while  its 
application  for  refund  is  being 
considered  See  10  CFR  f  a05.fi(d). 

Each  application  must  also  include  the 
following  sUtement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief. '  See  10  CFR 
205.283(c);  18  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 


name,  position  title,  and  telephone 
number  oi  a  person  who  may  be 
contacted  by  us  for  additional 
information  concerning  the  application. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  pubhc 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals. 
Forres  tal  Building.  Room  lE-234. 1000 
Independence  Avenue.  SW, 
Washmgton.  DC.  Any  applicant  that 
believes  that  its  application  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  its 
application  and  submit  two  additional 
copies  of  its  application  from  which  the 
confidenUal  information  has  been 
deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential. 

All  applications  should  be  sent  to: 
CK.  Smith  &  Company,  Special  Refund 
Proceeding,  Office  of  Hearings  and 
Appeals.  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington.  DC  20585.  Applications  for 
refund  of  a  portion  of  the  Smith  consent 
order  funds  must  be  postmarked  within 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Registet.  5ee  10  CFR  205.2aa  All 
applications  for  refund  received  within 
the  time  limit  specified  will  be 
processed  pursuant  to  10  CFR  205.284. 
Any  funds  remaining  after  all  refund 
applications  have  been  considered  will 
be  disbursed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986, 
H.R.  5300,  Tide  Ifl,  sgdi  Cong.  2d  Sess.. 
Cong.  Rec.  H11319-21  (DaUy  Ed. 
October  17, 1986). 
It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  CK.  Smith  4  Company.  Inc. 
pursuant  to  the  consent  order  executed 
on  May  30, 1979  may  now  be  filed. 

(2)  All  applications  must  be  filed 
within  90  days  after  publication  of  this 
Decision  and  Order  in  die  Federal 
Register. 

George  B.  Brecmay. 

Director,  Office  of  Hearings  aad  Appeals. 

December  3, 1986. 

[FR  Doc.  86-28401  Filed  12-18-«e:  8:45  a.m.] 
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Proposed  RefwKl  ProoedurM 

AOENCv:  Office  of  Hearings  and 
Appeals.  Department  of  Energy. 

ACnON:  Notice  of  special  refund 
procedures. 


summary:  The  Office  of  Hearings  and 

Appeals  of  the  Department  of  Energy 
announces  proposed  procedures  for 
disbursement  of  Sisaooo  (plus  accrued 
interest)  obtained  pursuant  to  a  consent 
order  between  the  DOE  and  Tresler  Oil 
Company.  The  funds  will  be  distributed 
to  refund  applicants  who  purchased 
motor  gasoline  from  Tresler  during  the 
period  May  1975  du-oagh  April  1981  (the 
consent  order  period). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  pubHcation  of 
this  notice  in  the  Federal  Re^ster  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appeals.  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585.  AH 
comments  should  be  filed  in  duplicate 
and  diqilay  a  conspicuous  reference  to 
Case  Number  KEF-0019. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-2383. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  205.282(b)  of  Ae 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Prop(»ed  Decision  and  Order  set  out 
bdow.  The  Proposed  Decision  sets  forth 
the  procedures  that  the  DOE  has 
tentatively  formulated  to  distribute 
monies  obtained  from  Tresler  Oil 
Company  to  settle  possible  pricing 
violations  with  respect  to  the  firm's 
sales  of  motor  gasoline  during  the 
consent  order  period.  Under  the  terms  of 
the  consent  order.  Tresler  remitted 
$150,000  which  is  being  held  in  an    • 
interest-bearing  escrow  account  pending 
determination  of  its  proper  distribution. 

We  propose  to  distribute  these  funds 
in  two  sta^s.  In  the  first  stage,  we  will 
accept  claims  from  identifiable 
purchasers  of  motdr  gasoline  who  may 
have  been  injured  by  Tresler's  pricing 
practices  during  the  consent  order 
period.  The  specific  requirements  which 
an  applicant  must  meet  in  order  to 
receive  a  refund  are  set  out  in  Section  II 
of  the  Proposed  Decision.  Claimants 
who  meet  these  specific  requirements 
will  be  eligible  to  receive  refuiKls  based 
on  the  number  of  gallons  of  motor 
gasoline  which  they  purchased  from 
Tresler.  If  any  huids  remain  after 
meritorious  claims  are  paid  in  the  first 
stage,  they  may  be  used  for  indirect 
restitution  in  accordance  with  the 
Pefroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986,  Pub.  L.  No.  99- 
509, 1  Fed.  Enei^r  Guidelines  |  \\ff7Z. 

Any  member  of  the  pubhc  may  submit 
written  comments  regarding  the 


45542 


Federal  Register  /  Vol.  51.  No.  244  /  Friday.  December  19.  1986  /  Notices 


proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection 
between  the  hours  of  1:00  p.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  lE-234. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 
Date:  December  12. 1988. 
George  B.  Breznay, 
Director.  Office  of  Hearing  and  Appeals 

Proposed  Dedsioo  and  Order  of  the 
Department  Of  Energy 

Implementation  of  Special  Refund 
Procedures 

December  12. 1986. 

Name  of  Firm:  Tresler  Oil  Company. 
Date  of  Filing:  March  25. 1986. 
Case  Number:  KEF-0019. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  10  CFR 
Part  205.  Subpart  V,  the  Economic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  (OHA)  formulate  procedures  to 
distribute  funds  received  as  a  result  of 
enforcement  proceedings  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  DOE  regulations.  On  March 
25. 1986,  in  accordance  with  the 
provisions  of  Subpart  V,  the  ERA  filed  a 
Petition  for  Implementation  of  Special 
Refund  Procedures  in  connection  with  a 
consent  order  entered  into  with  Tresler 
Oil  Company  (Tresler). 

I.  Background 

Tresler  was  a  "reseller-retailer"  of 
refined  petroleum  products,  as  that  term 
was  defined  in  10  CFR  \  212.31.  The 
firm's  sales  were  primarily  made  in 
Ohio.  Kentucky  and  Indiana.  A  DOE 
audit  of  Tresler's  records  revealed 
possible  violations  of  the  Mandatory 
Petroleum  Price  Regulations.  10  CFR 
Part  212^  Subpart  F.  Based  on  the  audit, 
the  ERA  issued  a  Proposed  Remedial 
Order  (PRO)  on  September  14, 1984, 
alleging  that  during  the  period  May  1975 
through  April  1980.  Tresler  committed 
certain  pricing  violations  in  its  sales  of 
motor  gasoline. 

In  order  to  settle  all  claims  and 
disputes  between  Tresler  and  the  DOE 
regarding  the  firm's  sale  of  motor 
gasoline  during  the  period  covered  by 
the  audit,  the  parties  entered  into  a 
consent  order  on  October  9, 1985.  Under 
the  terms  of  the  consent  order.  Tresler 


deposited  $150,000  into  an  interest- 
bearing  escrow  account  for  ultimate 
distribution  by  the  DOE.  As  of  October 
31. 1986.  the  total  value  of  the  Tresler 
escrow  account  was  $160,835.04. 

n.  Proposed  Refund  Procedures 

Subpart  V  sets  forth  general 
guidelines  to  be  used  by  the  OHA  In 
formulating  a  plan  for  distributing  funds 
received  as  a  result  of  an  enforcement 
proceeding.  The  Subpart  V  process  may 
be  used  in  situations  like  the  present 
case  where  the  DOE  is  unable  to  readily 
identify  those  persons  who  likely  were 
injured  by  alleged  overcharges  or 
ascertain  the  amount  of  the  refunds  they 
should  receive. 

The  distribution  of  refunds  in  this 
proceeding  should  take  place  in  two 
stages.  In  the  first  stage,  we  will  accept 
claims  from  identifiable  purchasers  of 
motor  gasoline  who  may  have  been 
injured  by  Tresler's  pricing  practices 
during  the  period  May  1975  through 
April  1980  (the  consent  order  period).  If 
any  funds  remain  after  all  meritorious 
first-stage  claims  have  been  paid,  they 
may  be  used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986.  Pub.  L.  No.  99- 
509. 1  Fed.  Energy  Guidelines  1 11.702  et 
seq. 

A.  Refunds  to  Identifiable  Purchasers 

In  the  first  stage  of  the  Tresler  refund 
proceeding,  we  propose  to  distribute  the 
funds  currently  in  escrow  to  claimants 
who  demonstrate  that  they  were  injured 
by  Tresler's  alleged  overcharges.  While 
there  is  a  variety  of  methods  by  which 
such  a  showing  can  be  made,  a  refiner, 
reseller  or  retailer  claimant  is  generally 
required  to  demonstrate  (i)  that  it 
maintained  a  "bank"  of  unrecovered 
costs,  in  order  to  show  that  it  did  not 
pass  the  alleged  overcharges  through  to 
its  own  customers,  and  (ii)  that  market 
conditions  were  the  reason  that  it  did 
not  pass  through  those  increased  costs. 
For  periods  in  which  the  DOE 
regulations  did  not  require  the 
computation  of  cost  banks,  a  claimant  in 
the  oil  business  will  only  be  required  to 
make  the  latter  showing,  which  might  be 
made  through  a  demonstration  of 
lowered  profit  margins,  decreased 
market  shares,  or  depressed  sales 
volume  during  the  period  of  purchases 
from  Tresler.  See,  e.g.,  Dorchester  Gas 
Corp.,  14  DOE  1  85.240  at  88.451  (1986). 

We  propose  to  adopt  presumptions  of 
injury  which  have  been  used  in  many 
prior  refund  cases.  These  presumptions 
will  enable  the  OHA  to  consider  the 
refund  applications  in  the  most  efficient 
way  possible  in  view  of  the  limited 
resources  available,  while  permitting 


applicants  to  participate  in  the  refund 
process  without  incurring  inordinate 
expense.  See  10  CFR  205.282(e). 

1.  Applicants  Claiming  a  Refund  of 
$5,000  or  Less 

The  first  presumption  we  plan  to  use 
is  that  purchasers  of  Tresler  motor 
gasoline  seeking  small  refunds  were 
injured  by  the  firm's  pricing  practices. 
We  recognize  that  making  a  detailed 
showing  of  injury  may  be  too 
complicated  and  burdensome  for 
resellers  or  retailers  who  purchased 
relatively  small  amounts  of  product  from 
Tresler.  We  also  are  concerned  that  the 
cost  to  the  applicants  and  to  the 
government  of  compiling  and  analyzing 
information  sufficient  to  make  a  detailed 
showing  of  injury  not  exceed  the  amount 
of  the  refund  to  be  gained.  In  the  past, 
we  have  adopted  a  small  claims 
presumption  to  assure  that  the  costs  of 
filing  a  small  claims  presumption  to 
assure  that  the  costs  of  filing  and 
processing  a  refund  application  do  not 
exceed  the  benefits.  See,  e.g.,  Marathon 
Petrolem  Co.,  14  DOE  \  85.269  at  88.515 
(1986)  and  cases  cited  therein.  Under  the 
small-claims  presumption,  a  claimant 
would  not  be  required  to  submit  any 
additional  evidence  of  injury  beyond 
volumes  of  Tresler  motor  gasoline 
purchased  if  its  refund  claim  is  below 
$5,000.' 

2.  Spot  Purchasers 

We  propose  to  adopt  a  rebuttable 
presumption  that  resellers  who  made 
spot  purchases  from  Tresler  have  • 

suffered  no  injury.  As  we  have 
previously  noted,  spot  purchasers  tend 
to  have  considerable  discretion  in  where 
and  when  to  make  purchases  and  would 
therefore  not  have  made  spot  market 
purchases  of  Tresler's  product  at 
increased  prices  unless  they  were  able 
to  pass  through  the  full  price  of  the 
purchases  to  their  own  customers. 
Office  of  Enforcement,  6  DOE  \  82.597  at 
85.396-97  (1981).  Therefore,  a  firm  which 
made  only  spot  purchases  from  Tresler 
will  be  ineligible  to  receive  a  refund, 
even  one  below  the  $5,000  threshold 
level,  unless  it  presents  evidence 
rebutting  the  spot  purchaser 
presumption  that  they  were  not  injured. 
Such  evidence  must  establish  that  thf> 
spot  purchaser  was  unable  to  recover 
the  price  it  paid  for  Tresler's  product 
and  that  it  was  forced  by  market 
conditions  to  make  the  purchases  upon 
which  its  refund  claim  is  based.  See. 


*  Finns  potentially  eligible  for  greater  refunds 
may  chose  to  limit  their  claims  to  SS.OOO  «vithout 
being  required  to  make  a  detailed  demonstration  of 
injury.  See  OfTice  of  Enforcement.  8  DOE  1 82J07 
(1981). 
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e.g.,  Marathon,  14  DOE  at  88,515; 
Dorchester,  14  DOE  at  88,452. 

3.  End-Users 

We  also  propose  to  adopt  a 
presumption  that  end-users  or  ultimate 
consumers  whose  businesses  were 
unrelated  to  the  petroleum  industry 
were  injured  by  Tresler's  alleged 
overcharges.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  audit  period.  They 
were  therefore  not  required  to  base  their 
pricing  decisions  on  cost  increases  or  to 
keep  records  which  would  show 
whether  they  passed  through  cost 
increases.  For  these  reasons,  an  analysis 
of  the  impact  of  the  alleged  overcharges 
on  the  final  prices  of  goods  and  services 
which  were  not  covered  by  the 
petroleum  price  regulations  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  Texas  Oil  &■  Gas  Corp.,  12 
DOE  185,069  at  88,209  (1984).  We     ^ 
therefore  propose  that  end-users  of 
Tresler  motor  gasoline  need  only 
document  their  purchase  volumes  from 
the  firm  to  make  a  sufficient  showing 
that  they  were  injured  by  the  alleged 
overcharges.  On  the  other  hand,  refund 
applicants  whose  business  operations 
were  subject  to  the  DOE  regulatory 
program  and  who  purchased  Tresler 
products  for  consumption  as  fuel  or  raw 
materials  will  not  be  considered  end- 
users  for  the  purpose  of  the  showing  or 
injury.  Seminole  Refining  Inc.,  12  DOE 
1  85.188  at  88.576  (1985).' 

B.  Calculation  of  Refund  Amounts 

We  plan  to  adopt  a  volumetric  method 
to  divide  the  Tresler  escrow  account 
among  applicants  who  demonstrate  that 
they  are  eligible  to  receive  refunds.  This 
method  generally  presumes  that  the 
alleged  overcharges  were  spread  equally 
over  all  the  gallons  of  motor  gasoline 
sold  by  Tresler  during  the  consent  order 
period.  In  the  absenc:e  of  better 
information,  this  assumption  is  sound 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 
However,  we  also  recognize  that  the 


•  We  propose  to  require  end-user  firms  whose 
prices  for  goods  and  services  are  regulated  by  a 
governmental  agency  or  by  the  terms  of  a 
cooperative  agreement  to  provide  with  their 
applications  a  full  explanation  of  the  manner  in 
which  any  refunds  which  they  receive  would  be 
passed  through  to  their  customers.  They  will  also  be 
required  to  indicate  how  the  appropriate  regulatory 
l)ody  or  membership  group  will  be  advised  of  the 
applicant's  receipt  of  refund  money.  See  Office  of 
Special  Counsel,  9  DpE  \  82,53«  at  85.203  (1982).  We 
note  that  a  cooperative's  sales  of  Tresler's  products 
to  non-members  will  be  treated  in  the  same  manner 
as  sales  by  other  resellers. 


impact  on  an  individual  purchaser  might 
have  been  greater,  and  any  purchaser 
may  file  a  refund  application  based  on  a 
claim  that  it  incurred  a  disproportionate 
share  of  alleged  overcharges  than  the 
pro  rata  share  calculated  by  the  use  of 
the  volumetric  presumption. 

Under  the  volumetric  method  we  plan 
to  adopt  a  claimant  will  be  eligible  to 
receive  a  refund  equal  to  the  number  of 
gallons  of  Tresler  motor  gasoline  that  it 
purchased  during  the  consent  order 
period  times  the  volumetric  refund 
amount.  The  volumetric  refund  amount 
in  this  case  will  be  $0.000291  per  gallon.* 
In  addition,  successful  claimants  will 
receive  a  proportionate  share  of  the   ) 
accrued  interest. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15  for  first  stage  claims.  We  have  found 
through  our  experience  in  prior  refund 
cases  that  the  cost  of  processing  claims 
in  which  refunds  are  sought  for  amounts 
less  than  $15  outweighs  £e  benefits  of 
restitution  in  those  situations.  See,  e.g., 
Uban  Oil  Co..  9  DOE  \  82,541  at  85,225 
(1982) 

C.  General  Refund  Application 
Requirements 

Any  purchaser  claiming  a  portion  of 
the  consent  order  funds  will  be  required 
to  file  an  Application  for  Refund 
pursuant  to  10  CFR  205.283.  In  its 
Application,  a  claiment  must  include  a 
schedule  of  its  monthly  purchases  of 
Tresler  motor  gasoline  during  the 
consent  order  period  as  well  as  all 
relevant  information  necessary  to 
support  its  claim  in  accordance  with  the 
presumptions  outlined  above.  A 
claimant  must  also  state  whether  it  has 
previously  received  a  refund.  ftt)m  any 
source,  with  respect  to  the  alleged 
overcharges  underlying  this  proceeding. 
Each  applicant  must  also  state  whether 
there  has  been  a  change  in  ownership  of 
the  firm  since  the  consent  order  period. 
If  there  has  been  a  change  in  ownership, 
the  applicant  must  provide  the  names 
and  addresses  of  the  other  owners,  and 
should  either  state  the  reasons  why  a 
refund  should  be  paid  to  the  applicant 
rather  than  the  other  owners  or  provide 
a  signed  statement  from  the  other 
owners  indicating  that  they  do  not  claim 
a  refund.  Finally,  if  an  applicant  has 
been  involved  in  enforcement 
proceedings  brought  by  the  DOE,  it  must 
provide  a  summary  of  the  present  status 
of  the  proceeding,  or  if  the  matter  is  no 
longer  pending,  it  must  indicate  how  the 
proceeding  was  resolved.  The  applicant 


'  This  figure  is  computed  by  dividing  the  $150,000 
received  from  Tresler  by  the  515,067,572  gallons  of 
motor  gasoline  sold  by  the  firm  during  the  consent 
order  period. 


must  keep  the  OHA  informed  of  any 
change  in  status  while  its  Application 
for  Refund  is  pending.  See  10  CFR 
205.9(d). 
It  Is  Therefore  Ordered  That 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Tresler  Oil 
Company  pursuant  to  a  consent  order 
entered  on  October  9, 1985.  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

[FR  Doc.  86-28492  Filed  12-18-88;  8:45  amj 
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Issuance  of  Proposed  Decisions  and 
Orders;  Week  of  November  3  through 
Novemt>er  7, 1986 

During  the  week  of  November  3 
through  November  7, 1986,  the  proposed 
decisions  and  orders  summarized  below 
were  issued  by  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205.  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  %vritten  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever, 
occurs  first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order,  m  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
Room  lE-234,  Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  Monday  through 
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Friday,  between  the  bours  of  1:0&  p-m. 
and  5.-tt>fus.,  except  federal  boiidays. 

uooi]{o  0.  Bteziuiy. 

Director.  Office  of  Hearings  and  Appeals. 
December  8.  TMe> 

Belcber  Oil  Company,  /he.  hurray, 
Ketitttcky:  KEE-OOeS.  Reporting 
/trfmirtmemis. 
Belcher  CXI  Compawf  Inc.  Bled  an 
Appiication  for  FjryyWon  from  the 
mandatory  requirement  to  EUe  Form  EIA- 
782B.  the  "Reseller/Retailers'  Monthly 
Petioleina  Product  S»l«s  Beport"  Tbe 
exception  request,  if  granted,  would  relieve 
Belcher  Oil  from  its  obligation  to  file  Form 
E1A-782B.  0»  November  ».  198».  (he 
Department  of  Energy  issued  a  Proposed 
DeciaisB  u»d  Order  which  detenDined  that 
tha  excepbon  reciuest  be  gianted  io  part 
allcjwing  Betcher  an  extenaioo  of  time  in 
which  to  file  Form  EIA-782B. 

Brooks  Ori  Co..  Uiddfeabora  Keittucky: 
K££-006a,  Rtportiag  Retiuifements. 
Bfooka  Oil  Caatpaay.  &)ed  an  Ap^ticatioa 
for  Exception  from  tke  pcoviaiona  of  the 
Mandatory  Reporting  Requirements.  The 
Exception  request  if  granted,  would  permit 
Brooks  OH  Ca  nor  to  fHe  Form  EIA-7828. 
entitled  "Reseller/Retailers'  MontMy 
Petroleum  Product  Salea  Report."  On 
November  8,  TMS,  tbe  Department  of  Energy 
ismed  a  Prepoaed  DtecWen  and  Order  whicb 
detemified  tbal  the  exception  reqaest  ba 
denied 

Dod<fit  Whdetohn.  Imc..  Caibeitk.  Memima: 
KEE-oen,  Bepatting  Re^uiremeats 
DD<kfs  Wfeoteaalers,  tnc.  filed  an 
Apfiicataon  for  Exception  from  tbe 
requirement  that  it  file  form  ElA-7B2Bk  tbe 
"Reseller/Retailen  Monthly  Product  Sales 
Report."  The  exception  request,  if  granted, 
would  permit  Dodd*8  to  discontinue  filing 
form  EIA-782B.  On  Norember  ft.  1986,  the 
Department  of  Energy  issued  a  Profmaed 
Deciaioa  and  Otder  tabicb  detenmaed  (hat 
tbe  exception  re^ueal  be  denied. 

PauUina  Grain  Ca,  trc.  PotdUna.  Iowa: 
KEE-0O74,  Reporting  Requirements. 
PMribna  Craia  Co..  Inc.  filed  an 
Application  for  Exception  is  whicb  tbe  ficm 
sought  relief  from  ita  obligation  to  submit 
Form  EIA-782B.  entitled  "Reseller" /Retailers' 
Monthly  Petrofemn  Product  Sales  Report."  In 
conskiermg  the  applieaitt's  request.  rf»e  DOE 
fouad  that  the  firm  (aitad  to  demoaatrate  that 
it  was  particalaTly  afK^eraely  affected  by  the 
requirement  that  it  file  tbe  Form.  Accordingly, 
on  Noveaiber  5. 1986.  tbe  Departmefil  of 
Energy  issaed  a  Proposed  Decision  and  Order 
which  determined  that  tfie  exception  request 
be  denied. 

[FR  Doc.  88-28485  Filed  12-18-86;  8;45  am] 

BtLUNQ  COM  MM-OI-M 

Issuance  of  Propossd  Dseisfen  and 
Ortfsr;  Weak  of  Novombor  10  through 
NovsiviDsr  t4>  19W 

During  the  «week  of  November  10 
through  November  14. 198ft.  tbe 
proposed  decision  and  order 


•nmmarized  betow  was  issued  by  the 
Office  of  Hearings  and  Appeals  of  tbe 
Department  of  Energy  with  regard  to  aa 
appticatioo  for  excsfrtion. 

Under  the  pcocedoral  regulations  that 
apply  to  exceptioD  proceediQ^  (10  CFR 
Part  205,  Subpart  D).  any  pierson  who 
will  be  ag^ieved  by  tbe  issuance  of  a 
propoaed  decisian  and  order  in  final 
form  may  tile  a  written  notice  of 
olqectioa  wikfaiR  ten  days  of  ser^ce.  For 
purposes  of  the  procedurst  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  pubhcation  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occnrs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  faila  to  file 
a  Notice  of  Ot^ection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
lorni.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
pn^iosed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  dedsion  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  foH  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  BaiWing.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20565. 
Monday  throogh  Friday,  between  the 
hours  of  IflO  p.m.  «id  5:00  p.m.,  except 
Federal  holidays. 

George  B.  Bramay. 

Director.  Office  of  Hearings  ondAppeab. 
Deccmbet  2.  ISSS. 

Kenaedy  »  Mitchell.  Inc..  Denver.  Cohrado. 
K£B-aaB2  Filing  Requirements 
Kennedy  S  Mitchell.  Inc  filed  aw 
Application  for  Exception  from  the 
requirement  that  it  file  Form  ElA-23.  On 
November  UX  1986  the  department  of  Energy 
issued  a  Propoaed  Oeciaion  and  Order  wkich 
determined  that  the  re<yieat  for  exception  be 
denied. 

[FR  Dec  28485  Ftled  U-l»-«t  8:45  am] 


loaiMiico  of  Docisiona  and  Ordsra; 
Woaltof  Mowotnbor  t^  through 
NovcflMMT  1%  ra86 

During  the  week  of  November  10 
through  November  14, 1988,  the 
decisions  and  orders  summarized  below 
were  tssned  with  respect  to  applications 
for  exception  or  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  ol 


the  Department  of  Energy.  The  fotfowing 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 
Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5iX>pjn..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidetines,  a  commercially  published 
loose  leaf  reporter  system. 
GeoigB  B.  Bresnay, 

Director.  C^ice  of  Hearings  ojtd  Appeals. 
December  11. 1988^ 

Remedial  Orders 

Kaiser  Akiwinmm  Uiteraational  Corp..  11/10/ 
86:  HRO-Oiao 
Kaiser  AlumiauiB  IiUeraational 
Corporation  objected  to  a  Proposed  Remedial 
Order  alleging  thai  the  fkm  violated  the 
layering  rule.  The  rule  prohibtted  crude  oil 
reseWere  from  applying  a  markup  tn  any 
crude  oil  »ale»  trarMaetion  in  wfttck  they  did 
not  perform  any  service  or  funcn'on 
historically  and  traditioaally  perfocmed  by 
crude  oil  resellers.  The  DOE  foiBid  no  mrrt 
to  the  rmn's  aiguaient  that  tbe  layering 
regulaU'oa  was  not  validly  promulgated.  In 
addition,  the  DOE  found  that  ICaiser  bad  not 
provided  any  tangible  service  which 
facilitated  the  movement  of  crude  oil  from  the 
producer  to  the  refiner,  or  which  provided 
some  o^^iet  fcinctior  of  economic  benefit  to 
the  crude  oil  market,  aa  required  by  the 
layering  rule.  Accordingly,  the  PRO  was 
issued  as  a  final  Order  directing  ICaiser  to 
raaiit  S2.39ft552Al  to  tbe  DOE  as  restitution 
for  tbia  violation. 

MaretMon  Oil  Ca,  Economic  Regulatory 
Administration,  Growwrark,  Inc..  Tl/13/ 
88;  HRO-O024:  tJtR-0001:  KRR-0OB2 
Marathon  Oil  Compeny  objected  to  a 
F^ropoaed  Remedial  Order  issued  to  it  by  the 
EcoMMnic  Reguklory  Adnunistratioa.  The 
PRO  alleged  that  since  Marathon  iraproperly 
considered  Growmaik  as  a  member  of  ita 
wholesale  reseller  classes,  rather  than  as  a 
member  of  the  Crowmark  contract  class, 
Marathon  iiiipiupeily  used  the  May  15, 1973 
selling  price  to  the  wholesale  reseller  classes 
rather  than  the  May  IV  1973,  sefling  price  to 
the  Oowiaark  conttact  class  in  calculating 
its  prices  to  Growmark.  The  DOE  sustained 
the  PRO.  finding  that  Marathon  should  have 
assigned  Growmark  to  the  Cfowmark 
contract  daaa  at  four  terminala  at  which  the 
firm  purcbaaed  prod«tct  Tbe  DOE  bued  tiits 
condasion  oa  the  fact  thai  Maraihon  offered 
Crowmark  a  diacouat  on  the  basia  of  a 
contractual  agreement  pnisuaiit  to  which 
Growmark  agreed  to  purchase  certain 
minimum  volumes  of  specified  products  from 
those  four  Macathoa  teraunals  and  oa  tbe 
fact  that  Grawmark  cqatuuted  tbe  pattern  of 
purchase*  ra<|Mirad  by  tbe  coBlrad  even  after 
the  contract  expired   Ha*  DOE  found  that 


Marathon  was  therefore  required  to  calculate 
its  prices  to  Growmark  using  as  a  base  price 
the  May  15, 1973  price  of  the  Growmark 
contract  class,  rather  than  the  May  15, 1973 
price  of  the  wholesale  reseller  classes. 
Accordingly,  Marathon  was  directed  to  remit 
$7,779,490.21  plus  interest  to  the  DOE  as 
restitution  for  this  violation. 

Request  for  Exception 

Petro-Thermo  Corp..  11/12/88;  KCX-OOU 

In  accordance  with  a  remand  order  of  the 
Federal  Energy  Regulatory  Commission,  the 
DOE  considered  an  Application  for  Exception 
filed  by  Petro-Thermo  Corporation.  The  DOE 
granted  partial  exception  relief  to  the  firm, 
retroactively  permitting  it  to  sell  at  market 
prices  crude  oil  which  it  had  reclaimed.  As  a 
result  the  firm's  refund  obligation  of 
$146,055.76.  under  a  prior  Remedial  Order, 
was  reduced  by  $59,590.83,  the  amount  of 
overcharges  attributable  to  the  reclaimed 
crude  oil  portion  of  its  total  crude  oil  sales, 

ImplemenUbon  of  Special  Refund  Procaduras 

O'Connell  Oil  Co..  Key  Oil  Co..  11/14/88; 
HEF-0141;  HEF-0106 
The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution  of 
$76,330.45,  plus  accured  interest,  received  as 
a  result  of  separate  consent  orders  it  entered 
into  with  O'Connell  Oil  Company  and  Key 
Oil  Company.  The  Decision  states  that  in 
order  to  obtain  a  refund,  a  purchaser  of  motor 
gasoline  from  O'Connell  or  diesel  fuel  from 
Key  must  submit  an  application  listing  its 
purchase  volumes  during  the  consent  order 
period,  and  demonstrate  that  it  was  injured 
by  the  alleged  overcharges.  With  respect  to 
the  Key  proceeding,  identified  purchasers 
may  receive  portions  of  the  consent  order 
fund  in  the  amounts  allotted  by  the  ERA  in  its 
audit  of  Key,  and  unidentified  purchasers 
may  receive  refunds  based  upon  a  volumetric 
allocation  methodology.  Refunds  in  the 
O'Connell  proceeding  will  generally  be 
allocated  on  a  volumetric  basis.  The  Decision 
sets  forth  the  presumptions  adopted 
*  regarding  demonstration  of  injury  and 
specific  information  to  be  provided  in  refund 
applications. 

Perta  Oil  Marketing  Corp..  11/12/88;  HEF- 
0148 

The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution  of 
$204,625.14  received  pursuant  to  a  Consent 
Order  it  entered  into  with  Perta  Oil 
Marketing  Corporation.  The  DOE  decided  to 
allocate  $69,802.04  of  the  consent  order  hmd 
to  a  crude  oil  pool,  and  the  remainder  to  a 
refined  petroleum  products  pool.  The  refund 
pool  associated  with  Perta's  alleged  crude  oil 
violations  will  be  distributed  according  to  the 
DOE'S  Statement  of  Modified  Restitutionary 
Policy  in  Crude  Oil  Cases.  The  balance  of  the 
consent  order  fund  will  be  used  to  distribute 
refunds  to  customers  that  were  injured  as  a 
result  of  their  purchases  of  Perta  refined 
petroleum  products  from  August  1. 1973  to 
January  28, 1981.  The  presumptions  adopted 
with  respect  to  proof  of  injury  and  the 
specific  information  to  be  included  in 
Applications  for  Refund  are  set  forth  in  the 
Decision. 


Refund  Applications 

Coline  Gasoline  Corp./Connecticut,  National 
Helium  Corp./Connecticut,  Palo  Pinto 
Oil  and  Gas/Connecticut,  Belridge  Oil 
Co./Connecticut,  Perry  Gas  Processors, 
Inc. /Connecticut  Standard  Oil  Co. 
(IndianaJ/Connecticut,  11/14/88;  RM2- 
39;  RM3~fO;  RM&-41;  RM8^2;  RM 183- 
43;  RQ^l-329 
The  State  of  Connecticut  filed  Requests  for 
Modification  of  the  use  of  a  portion  of  the 
second  stage  refunds  previously  allotted  to  it 
from  funds  made  available  through  consent 
orders  with  Coline  Gasoline  Corp.,  National 
Helium  Corp.,  Palo  Pinto  Oil  and  Gas, 
Belridge  Oil  Co.,  and  Perry  Gas  Processors, 
Inc.  Specifically,  Cormecticut  requested 
permission  to  use  the  $146,582  in  interest 
previously  awarded  to  it  for  the  purchase  of 
seven  vans,  to  be  used  to  improve  the 
mobility  of  Connecticut's  elderly  and 
handicapped  citizens.  Connecticut  also  filed 
a  refund  plan  proposing  to  use  $216,566  in 
second-stage  refund  money  made  available 
through  a  consent  order  with  Standard  Oil 
Co.  (Indiana)  to  purchase  11  additional  vans 
for  tl?B  elderly  and  handicapped.  Finding  that 
these  plans  would  disproportionately  benefit 
a  small  segment  of  injured  motor  gasoline 
consumer's  within  the  Stale,  the  OHA  denied 
their  approval,  pending  receipt  of  further 
Justification  from  Conneciticut 

Crystal  Oil  Co. /Crystal  Petroleum  Co.,  11/ 
14/86;  RF233-32 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
a  reseller  of  refined  petroleum  products, 
Crystal  Petroleum  Company  (CPC),  for  a 
portion  of  the  consent  order  fund  remitted  to 
the  DOE  by  Crystal  Oil  Company  (Crystal). 
CPC  was  a  fully  owned  subsidiary  of  Crystal 
during  the  consent  order  period,  but  was  sold 
afterwards.  The  new  owners  of  CPC  claimed 
that  since  CPC  operated  as  a  separate  entity, 
was  headquartered  in  a  different  city,  and 
had  a  different  president  and  officers,  it 
should  be  considered  a  separate  entity  and 
thus  eligible  for  a  refund  from  the  Crystal 
consent  order  fund.  Since  CPC  was  owned  by 
Crystal  duritrg  the  consent  order  period,  the 
DOE  determined  that  CPC  had  no  right  to  a 
refund.  Thus,  the  Apphcation  for  refund 
submitted  by  CPC  was  denied. 

Gulf  Oil  Corp./Wamer  Oil  Co.,  et  al.,  11/14/ 
86;  RF4O-087.  et  al. 
The  DOE  Issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund  filed 
by  Warner  Oil  Co.  and  seven  other  firms. 
Each  firm  both  purchased  Gulf  product  and 
received  Gulf  product  on  consignment 
Following  the  procedures  outlined  in  Gulf  Oil 
Corp..  12  DOE  l  85,048  (1984),  each  applicant 
demonstrated  the  volume  of  Gulf  product  that 
it  purchased,  and  was  granted  a  refund  based 
on  the  full  volumetric  amount.  All  the 
applicants  failed  to  demonstrate,  however, 
that  they  were  injured  as  consignees  of  Gulf 
products.  The  DOE  determined  that  the  fact 
that  each  firm  ceased  receiving  Gulf 
consignments  as  a  result  of  a  business 
decision  to  switch  from  marketing  consigned 
Gulf  products  to  purchasing  and  reselling 
those  products  did  not'demonstrate  injury. 
Accordingly,  no  refund  was  granted  for 


consigned  volumes.  The  total  amount  of 
refunds  approved  for  purchased  product  was 
$32,833  in  principal  and  $7,285  in  interst. 

Little  America  Refining  Co./Lakeland  Oil 
and  Tire  Co.,  Allan's  Sinclair.  Best  Oil 
and  Gas  Company,  11/10/88;  RF112-194; 
RF112-196;  RF112-197 

The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for  Refund 
filed  by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Little  America  Refining  Company.  Each 
applicant  demonstrated  the  volume  of  its 
Larco  purchases,  and  none  requested  a 
refund  greater  than  the  $5,000  small  claims 
refund  amount.  The  sum  of  the  refunds 
approved  in  this  Decision  is  $7,807  in 
principal  and  $4,015  in  interest 

Dismissals 

The  following  submissions  were  dismissed: 

Name  and  Case  No. 

Home  Petroleum  Corp. — RF140-45 

Lynn  Vines  Apco — RF1483-156 

Mellon  Enterprises,  Inc. — RFl4a-4e 

Mobil  Oil  Corp.— RF140-18 

Sun  Company,  Inc.— RF6-38;  RF21-10398 

Sun  Company,  Inc.— RF13-13 

[FR  Doc.  86-28487  Filed  12-18-88;  8:45  am] 
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Issuance  of  Proposed  Decisions  and 
Orders;  Week  of  November  17  through 
November  21, 1986 

During  the  week  of  November  17 
through  November  21. 1986.  the 
proposed  decisions  and  orders 
summarized  below  were  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  with  regard  to 
applications  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205.  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  nofice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulafions  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  fime 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
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law  thai  tt  tatends  \o  contest  in  may 
furtfier  praceeding  ianrolving  #ie 
exception  imtter. 

Cflftres  o<  the  fsH  text  of  tiicse 
proposed  dccisioiia  and  ckrders  are 
arsffab^r  if»  the  P^ibKc  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
Room  lE-23«t  Forrestaf  BuiWmg,  VXXy 
Independence  Avemie.  SW., 
Washington,  DC  20585.  Monday  through 
Friday,  between  the  hours  of  1:00  p.m. 
and  5:00  pjn.,  except  federal  holidays. 
Geor^B. 


ENVIRONMENTAL  PROTECTION- 
AfiENCY 

[ER-FRL-»t30-a} 

EnvirofMiiMiftal  Impact  Statoinents; 


Director,  Office  of  Hearings  ottd  Appeals. 
December  2. 1988. 

Idaho  Petroleum,  bic  Levriston.  Uoho.  KEE- 
0072  Reporting  Requirements 
Idaho  Petroleum,  Inc.  filed  an  Application 
for  Exception  from  the  reporting  requirements 
of  the  ElA.  The  exception  request,  if  granted, 
would  permit  Iciako  PetrolerHn  to  discontiou* 
filing  Form  EIA-782a  entitled    Resellers'/ 
Retailers'  Monthly  Petrokum  Product  Sales 
Report."  Idaho  Petraleum  sou^  relief  from 
its  msetMy  obligation  to  submit  the  form 
because  it  allegedljr  Udcv  the  ofice  staff  to 
connlilg  tile  fonn.  However,  the  Office  of 
Hearings  and  Appeals  found  the  fira's  smali 
size  an  insufficient  basis  for  relief 
Accordingly,  on  November  18, 1986,  the 
Department  of  Eaeigiy  iaraed  a  Proposed 
CteciawM  and  Onbr  whch  tentatnrefy 
determined  that  the  exception  request  be 
denied. 

MitchetfFbef  Company,  Hie.  South  Windsor. 
Connecticut.  KSESOTS  Reporting 
Requireaeata 

Mffchcll  Fuet  Company,  Inc.  fifed  fior  refief 
front  Ike  reqwrenient  to  submit  Form  EIA- 
782B,  en4itM  'nteseflen'/Retailers'  Monthly 
Petroleum  Product  Sates  Report.*  Mitchell 
scwgbt  relief  from  its  nwnthly  obRgatiof)  to 
siAmit  the  lorm  because  kt  allegedly  lacks  the 
office  staff  to  conplele  the  form.  The  Office 
oflleenng.1  of  theOepertmentof  Eneigjr 
found  kawever.  that  Mitchell  s  smal  size  is 
an  insufficient  t>aars  tor  relief.  Accordingly, 
oa  htovenber  T8w  1986,  the  OHA  issued  a 
Proposed  Decision  and  Order  tentatively 
denying  Mitchell's  request  for  celieC 
Ultra  Power  Corporoiion.  Monticelia  New 
York,  KEErO07&  Reporting  Requirements 

Ultra  Power  Corporetion  filed  for  retief 
from  the  requirement  to  submit  Form  EllA-^ 
782a  eaUUed  "Resellers'/ Retailers'  Monthly^ 
PetjoleuiTi  Product  Saks  Report. "  liltia 
Power  sought  relief  from  its  monthly 
obligation  to  submit  the  form  because  it 
allegedly  lacks  the  office  staS  to  complete  the 
form.  The  Office  of  Hearings  of  the 
Department  of  Energy  found,  however,  that 
Uhra  Ptjwer's  smaR  size  is  an  insnfTicient 
basis  forreHef.  AccottJingly.  on  November  18. 
1988.  thp  OHA  issued  a  Proposed  Decision 
and  Order  tentatively  denying  MttcheH's 
request  for  relief 

|FR  Doc  8&-2a4Ba  Filed  12-18-8a  B:45  ass) 


NOTICE:  The  notice  of  avail&biUty 
narmally  scheduled  for  December  2B. 
1988  wiU  be  published  in  the  Mooday. 
December  2%.  1986  Fadarai  Ragietpf  due 
to  the  closing  of  Govemncnt  offices  on 
December  2&  1966.  For  all 
environmental  impact  8t«tet»ents  Hied 
during  the  week  of  December  15  through 
December  19. 1986,  the  minimtun  45  and 
30  day  comment  periods  will  be 
calculated  from  Friday.  December  26, 
1986. 

Respooaible  Agency:  Office  of  Federal 
Activities.  EPA,  General  InforBiation 
(20£)  3a2-6073  or  (202)  382-507& 

Availabibty  oi  Envkonmental  hnpect 
Statements  Piled  December  08, 1986 
Thrtjegh  December  12, 1986  Pcrrsuant  to 
40  CFR  1508.9. 

EIS  No.  860601.  Draft.  SFW.  VA.  NC 
Great  Dismal  Swamp  National 
Wildlife  Refi^  Master  Plan,  Loog- 
Range  Management  and  Development. 
Due:  February  20, 1987,  Contact:  Mary 
Parkin  (917)  965-5100 
EISNa  880502,  Draft  SCS,  MS,  South 
Defta  Watershed  Protection  and  Flood 
PrevejitioD  Plan.  Humphreys.  Sharkey 
aad  Yazoo  Counties  Due:  February  2. 
1987,  Contact:  LP.  Heard  (601) 
EIS  N«.  160603.  Final  AFS,  CO,  Wolf 
Creek  Valley  Ski  Are«  Development, 
Special  Use  FVrmtt,  San  fnan  National 
Forest,  Mineral  County,  Due:  Jannary 
20. 1987.  Contsctr  John  IGrkpatridc 
(303J  247-4874 
EIS  No.  880504,  rinal.  FHW.  N],  NI-147 
Imporvement  US  9  to  New  Jersey  and 
Spruce  Avenues  Interseciion.  Cape 
May  County.  Due:  Jaauary  20,  1907, 
ComUct:  Paul  Lariviere  (600)  969-2274 
EIS  No.  860505i  Draft.  C£fE.  WO, 
Coldwater  Creek  Watershed  Flood 
Damage  Reduction  and  Related 
Improvement  Plan.  St  Louia  County, 
Due:  February  2. 1987.  Contact:  James 
Zerega  (314)  263-5600 
EIS  No.  860506.  Final.  FHW.  MD,  Great 
Seneca  Hi^way  Study.  Middlcbrook 
Road  to  MD-28.  Constniction, 
Montgpniery  County,  Ehte:  fanaary  20, 
1987,  Contact:  Edward  Terry,  Jr.  (301) 
962-4010 
EIS  No.  860507,  Fhral  COE.  NJ, 
Manasquan  Reservoir  System,  Oak 
GTen  Reservoir  Construction.  404  aad 
10  Permits.  Timber  Swamp  Lake  and 
Manasquan  River.  Monmouth  Couaty. 
Due:  January  2a  1987.  Contact:  Jerry 
Paaquale  (215)  507-6840 
EIS  No.  860606.  Final,  FHW.  OR.  Cranctt 
Road  In|wovenwBt».  18&th  Avemw  to 


NW  242m}  ATenne,  Washington 
Cotuity.  Duer  Jaiuiary  Za  1987. 
Coatact:  Dale  Wilkeu  (503)  38e-S74S 

EIS  Now  860500.  DSvppl.  USN.  VA.  ATL. 
EMPRESS  U  Operotioa. 
Electrofflagnefic  Poive  Radiation 
Environmental  Simulator  for  Ships, 
New  Scientific  Reports.  Due:  February 
2. 1987,  Contact:  Robert  Warren  (804) 
445-2334. 

EIS  No^  860&1O,.  DSappi.  SC&  LA,  Beil 
City  Wateisbed  Protection  and  Flood 
CoiTtrol,  Additional  Channel  Work, 
Calcasiea.  Cameron  and  JefTerson 
Davis  Counties,  Due:  February  2. 1987. 
Contact:  Horace  Aua^  (318)  473-7751 

Amended  Notice 

EIS  No^  MQ407.  Draft  DOB.  TN.  Oak 
Ridge  Reterration  Central  Waste 
Disposal  Facility  for  Low-Level 
Radioactive  Waste.  Published  FR  9- 
14-64— O^cially  Withdrawn 

Dated:  Dfecoaber  TA,  tM& 
Rickavd  E.  SaadOTsaa, 

Dfrector.  Officer  of  Federal  Activities. 
[FR  Doc.  86-28566  Filed  12-ia-86c  8f4S  am] 
iLLKift  tern  sMa  si  m 

(En-FRt-»3»4) 


ErwlroonMiUal  Impact  Statamanls 
RiHtdiiWoiw;  AwailBimily  of  EPifc 
Cdnracnts 


Availabilily  of  EPA  coBunenti 
prepared  Deceaifaer  1. 1986  throu^ 
December  5. 1986  pursvant  to  the 
Environmental  Review  Process  (ERI*), 
under  section  309  of  the  Clean  Air  Act 
(CAA)  and  section  102(2)(c)  of  the 
National  Envirormiental  Policy  Act 
(NEPA)  as  amended  Requests  for  copies 
of  EPA  comments  can  be  directed  to  the 
Office  of  Federal  Activities  at  (202)  382- 
5076/73.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  February  7. 1986  (51  FR  4804). 

Draft  EIS* 

EAPNo.  D-BLM-K03016-CA.  Rating 
EQ2.  San  Joaquin  Valley  Pipeline  and 
Ancillary  Facihtie*  Pti^ct, 
Constmctian.  401  Permrt.  Ri^i^<rf-Way 
Grant,  Weir  Station  to  Marfiner  Oil 
Refinery.  CA.  SUMMARY:  EPA 
expressed  objections  to  the  project  due 
to:  (1)  Potential  adverse  impacts  to 
water  quality  and  sensitive  habitata 
such  as  marshes  and  riparian  areas;  [3i 
compliance  and  conaiaiency  mth  Stsitc 
and  local  water  qitality  manageBent 
plans  aad  Water  Quality  Standards;  (^ 
air  quality  impacts  from  refinery 
operatioiM  in  the  San  FVoncfsco  Bttiy 
Area;  and  (4]  lack  of  mitigation 
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measures  for  air  and  water  quality 
impacts. 

HnalEISs 

ERPNo.  F-AFS-F65014-M1.  Hiawatha 
Nat'l  Forest,  Land  and  Resource  Mgmt. 
Plan.  MI.  SUMMARY:  The  concerns  EPA 
expressed  in  comments  on  the  draft  EIS 
have  been  adequately  addressed. 

ERPNo.  F-BLM-Ce0004-NM. 
Jackpile-Paguate  Uranium  Mine 
Reclamation  Project,  Approval,  Laguna 
Indian  Reservation,  NM.  SUMMARY: 
EPA  has  no  objections  to  the  proposed 
actions  as  deacribed. 

ERPNo.  Fl-BLM-J65n5-MT. 
Headwaters  Resource  Area,  Black  Sage 
and  Yellowstone  River  Island 
Wilderness  Study  Areas,  Wilderness 
Designation.  MT.  SUMMARY:  EPA 
made  no  formal  comments.  In  (»mments 
on  the  draft  EIS  on  August  a  1963.  EPA 
did  not  disagree  with  the  proposed  and 
now  final  designations  of  the  two 
Wilderness  study  areas  addressed  in 
this  second  final  EIS. 

ERP  F-BLM-J70006-CO.  Uttle  Snake 
Resource  Area.  Resource  MgmL  Plan 
(RMP).  CO.  SUMMARY:  EPA's  review 
identiHed  several  improvements  to  the 
draft  RMP/EIS  regarding  BLM 
management  for  water  and  air  quality, 
and  riparian  area  wetlands.  However, 
EPA  still  has  concerns  regarding  water 
quality,  riparian-wetland  areas, 
minerals,  grazing,  endangered  species 
protection,  and  inter-agency 
coordination.  EPA  recommended 
additional  and/or  more  complete 
responses  to  these  concerns. 

ERPNo.  F-BLM-K61060-CA,  Clear 
Lake  Resource  Area,  Cedar  Roughs  and 
Rocky  Creek-Cache  Creek  Wilderness 
Study  Areas,  Wilderness 
Recommendations,  CA.  SUMMARY: 
EPA  made  no  formal  comments.  EPA 
reviewed  the  final  EIS  and  found  the 
project  to  be  satisfactory. 

ERPNo.  F-BLM-L61146-ID,  Owyhee 
Planning  Area,  Wilderness  Study  Areas, 
Wilderness  Designation  Suitability,  ID. 
Summary:  EPA  made  no  formal 
comments.  EPA  reviewed  the  final  EIS 
and  found  the  project  to  be  satisfactory. 

ERPNo.  F-FHW-B40039-MA.  US  44 
Relocation,  MA-58  to  MA-3,  404  Permit. 
MA  Summary:  EPA  believes  that  the 
project  can  still  be  refined  to  further 
reduce  the  amount  of  wetland  taking.  In 
addition,  EPA  believes  that  the  creation  ' 
of  offsite  wetlands  will  not  compensate 
for  the  wetland  losses  and 
recommended  that  wetlands  be  created 
adjacent  to  the  impacted  wetland  areas. 
EPA  recommended  that  a  meeting  of 
affected  agencies  be  held  to  address  the 
wetland  impacts. 


Regulations 

ERPNo.  R-FHA-AaS224-00.  7  CFR 
Part  1940,  Revision  of  Policies  and 
Procedures  for  Considering  the 
Environmental  Impacts  of  Proposed 
Agency  Actions  (51  FR  33763).  Summary: 
EPA  supports  the  FmHA's  initiative  and 
feels  that  work  is  still  needed  on 
refining  processing  requirements, 
referencing  the  1985  Food  Security  Act, 
The  FmHA  should  increase  the 
emphasis  given  to  the  protection  of 
wetlands,  water  quality,  and  beneficial 
uses. 

Dated:  December  16, 1986. 
Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 
[FR  Doc.  86-28565  Filed  12-18-86;  8:45  am) 

BKJJNG  COOK  I 


IOPTS-00074;  FRL-3/30-9I 

Title  III  Of  the  Superfimd  Amendment* 
and  Reauttwrization  Act  of  1986; 
Notice  of  Public  Meetings 

aoency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  public  meetings. 

summary:  The  EPA  has  scheduled  two 
public  meetings  to  discuss  the  major 
provisions,  draft  reporting  form,  and 
guidance  imder  section  313  of  Title  III  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986. 
DATES:  The  meetings  will  be  held  on 
Thursday,  January  8, 1987,  and  on 
Friday,  January  9. 1987,  from  8:30  a.m.  to 
4  p.m. 

ADDRCSS:  The  meetings  will  be  held  in: 
EPA's  North  Conference  Center,  Room  3, 
401  M  St.,  SW,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACH 

Edward  A.  Mein.  Director,  TSCA 
Assistance  Office  (TS-79g),  Office  of 
Toxic  Substances,  401  M  St.,  SW, 
Washington,  DC  20460.  Telephone:  (202) 
554-1404. 

SUPPtfMENTARY  INFORMATION:  EPA  has 

scheduled  two  public  meetings  to 
provide  background  information  on 
section  313  of  Title  QI  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  and  to  obtain  pubUc 
input  on  a  draft  emissions  inventory 
reporting  form  and  other  materials  as 
mandated  under  section  313  of  Title  III. 

Title  III  of  the  recently  enacted 
Superfimd  amendments  contains 
chemical  information-gathering 
provisions  of  widespread  interest  to  the 
public,  the  industry,  and  to  State  and 
local  govermnents.  The  EPA's  Office  of 
Toxic  Substances  (OTS)  has  specific 
responsibihty  for  implementing  section 
313  of  Title  IIL  Under  section  313, 


owners  and  operators  of  certain 
industrial  facilities  which  manufacture, 
process,  or  otherwise  use  any  of  over 
300  listed  toxic  chemicals  must  report 
aimually  their  releases  of  such 
chemicals  to  all  environmental  media. 
The  information  gathered  imder  this 
section  must  be  made  available  to  the 
public.  In  particular,  EPA  must  develop 
a  national  computerized  data  base 
containing  this  "toxic  chemical  release 
inventory."  Further,  the  information 
must  be  made  accessible  to  the  public 
through  means  of  computer 
telecommunications. 

Under  Title  IIL  EPA  must  publish  the 
section  313  reporting  form  by  Jime  1. 
1987.  Owners  and  operators  of  covered 
facilities  must  submit  the  first  reports  on 
or  before  July  1, 1988  for  calendar  year 
1987  data.  In  order  to  publish  a  high 
quality  form  and  associated  instructions 
by  June  1, 1987,  EPA  is  seeking 
extensive  early  involvement  by 
interested  persons  in  the  development  of 
this  material  To  setnire  that  early  pubUc 
involvement,  EPA  has  made  draft  copies 
of  (1)  a  prehminary  form.  (2)  draft 
instructions.  (3)  a  disctission  paper  on 
the  form  elements,  and  (4)  the  analysis 
of  a  data  base  simulation  exercise 
available  for  public  review  and 
comment. 

In  addition,  public  meetings  are 
scheduled  for  January  8  and  9.  On  each 
of  the  2  days,  the  meetings  will  begin  by 
providing  backgroimd  information  on 
section  313  of  Title  III  of  SARA, 
followed  by  discussion  and  imput  to  the 
form  and  associated  instructions. 
Persons  interested  in  attending  one  or 
both  of  these  meetings  and/or  in 
obtaining  copies  of  the  form  and  other 
materials  should  call  the  TSCA 
Assistance  Office  (TAO)  at  the 
telephone  number  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT".  EPA 

encourages  anyone  interested  in 
attending  the  public  meetings  to  review 
the  draft  documents  in  advance.  Should 
EPA  hold  subsequent  meetings  after 
January  9,  a  separate  notice  of  these 
meetings  will  not  be  published  in  the 
Federal  Register.  Therefore,  anyone 
wishing  to  attend  any  future  meetings 
should  contact  TAO  by  January  12  in 
order  to  be  notified  in  advance  of  such 
meetings. 

Dated:  December  16, 1968. 
Michael  Shapiro. 

Director,  Economic  and  Technology  Division. 
[FR  Doc.  86-28570  Piled  12-18-88;  8:45  amj 
sujjwo  cooc  SMC  w  a 


45548  Federal  Register  /  Vol.  51.  No.  244  /  Friday.  December  19.  1986  /  Notices 


[OPP-64006:  FRL-3129-4] 

Intent  To  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  intent  to  cancel. 

SUMMARY:  EPA  is  issuing  a  notice  of 
intent  to  cancel  certain  pesticide 
registrations  under  section  6(b)  of  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA).  The 
registrations  which  the  Agency  intends 
to  cancel  are  held  by  registrants  whom 
the  Agency,  after  a  good  faith  effort,  has 
been  unable  to  contact.  Persons 
adversely  affected  by  this  notice  may 
request  a  hearing  in  accordance  with  the 
provisions  of  40  CFR  Part  164. 
DATES:  All  registrations  will  be 
cancelled  at  the  end  of  30  days  from  the 
date  of  publication  or  receipt  of  this 
notice  by  registrants,  unless  a  hearing 
has  been  requested  by  a  person 
adversely  affected  by  this  notice,  or  the 
Agency  is  provided  with  a  correct  and 
current  address  of  an  affected  registrant. 

A  request  for  a  hearing  by  an  affected 
registrant  or  the  registrant's  correct  and 
current  address  must  be  received  by  the 
Agency  on  or  before  January  20, 1987  or 
30  days  after  receipt  by  mail  by  the 
affected  registrant  of  this  notice, 
whichever  is  the  later  date 

A  request  for  a  hearing  submitted  by 
any  other  adversely  affected  person 
must  be  received  on  or  before  January 
20. 1987. 

ADDRESS:  Hearing  requests  must  be 
submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail: 

Stanley  J.  Austin.  Registration  Support 
and  Emergency  Response  Branch, 
Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  716C,  Crystal  Mall  Building  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703-557^360). 
SUPPLEMENTARY  INFORMATION:  Over  the 
years,  EPA  has  been  unable  to  contact 
certain  pesticide  registrants  at  the 
addresses  of  file  at  the  Agency  or 
appearing  on  current  pesticide  product 
labels.  EPA's  inability  to  communicate 
with  these  registrants  impairs  the 
Agency's  ability  to  discharge  its 
statutory  mandate  to  regulate  pesticide 
products  and  their  impact  on  the 
environment.  Furthermore,  it  creates  an 
undesirable  situation  in  that  some 


registrants  may  unknowingly  be  in 
violation  of  the  Act  and  escape  burdens 
assumed  by  other  registrants  in 
compliance  with  the  Act. 

Section  6(b)  of  FIFRA  allows  the 
Administrator  to  issue  a  notice  of  intent 
to  cancel  a  pesticide's  registration  if  that 
".  .  .  pesticide  or  its  labeling  or  other 
material  required  to  be  submitted  does 
not  comply  with  the  provisions  of  this 
Act.  .  .  ." 

Section  3(c)(1)(A)  of  FIFRA  and  40 
CFR  162.10(a0(l)(ii)  make  it  a  condition 
of  registration  that  a  registrant's  address 
be  filed  with  the  Agency  and  appear  on 
the  label  of  the  registrant's  pesticide 
product.  In  addition,  section  12(a)(1)(E) 
of  FIFRA  makes  it  unlawful  to 
distribute,  sell,  offer  for  sale,  hold  for 
sale,  ship,  deliver  or  offer  for  delivery  to 
any  person  a  misbranded  pesticide. 
Under  HFRA  section  2(q)(2)(C)(i). 
failure  to  have  the  registrant's  correct 
address  on  the  label  of  its  pesticide 
product  constitutes  misbranding. 
Therefore,  failure  of  a  registrant  to 
submit  a  correct  and  current  address 
and  include  such  address  as  part  of  the 
label  of  its  pesticide  products  is  in 
violation  of  the  Act's  provisions  and  is 
grounds  for  cancellation  of  that 
registrant's  registrations. 

EPA  issued  a  policy  statement, 
published  in  the  Federal  Register  of 
March  5. 1986  (51  FR  7634),  indicating 
that  the  Agency  may  decide  to  initiate 
cancellation  proceedings  for 
registrations  held  by  registrants  whom 
the  Agency  has,  after  good  faith  efforts, 
been  unable  to  contact  by  mail.  This 
notice  implements  that  policy. 

This  notice  will  be  sent  to  all  affected 
registrants  by  certified  mail  to  the  most 
current  addresses  the  Agency  has  in  its 
files.  For  the  purposes  of  this  notice,  the 
Agency  will  consider  validated  non- 
delivery as  receipt  and  the  date  of 
validated  non-delivery  as  the  date  of 
receipt  in  those  instances  where  actual 
receipt  is  not  accomphshed. 

The  impact  of  these  cancellations  on 
the  agricultural  economy  is  difficult  to 
determine.  It  is  believed  that  some  or  all 
of  the  pesticide  products  subject  to  this 
cancellation  action  are  no  longer  on  the 
market.  Some  of  the  pesticide  products 
have  no  agricultural  uses.  As  worst,  the 
impact  on  the  agricultural  economy  is 
expected  to  be  slight. 

Pursuant  to  section  6(b),  the  Secretary 
of  Agriculture  has  reviewed  this  notice 
and  has  no  comments.  The  Science 
Advisory  Panel  has  waived  its  right 
(under  section  25(d))  to  review  this 
notice. 

Registrations  Subject  to  Cancellation 

The  following  registrations  are  subject 
to  cancellation  under  this  notice. 


Registrant  and  Registration  Numbers 

ACME  handle  Company,  57-09  59th 

StreA  Maspeth,  NY  11378  (36493-01) 
Advance  Enterprises,  Inc.,  911  N.W.  2l8t 

Street.  Miami.  FL  33217  (40628-01) 
All  American  Pool  Stores.  11106 

Southwest  184th  St..  Miami.  FL  33157 

(40809-01) 
All  FLA  Distributors,  Inc.,  10980 

Biscayne  Blvd.,  Miami.  FL  33161 

(37567-01.  37567-10075.  37567-10108. 

37567-10109) 
American  Pool,  Inc.,  8743  Southwest 

129th  St.,  Box  561074.  Miami.  FL  33156 

(41225-01) 
Aqua  Laboratories  and  Chemical  Co., 

Inc..  821  Alco  Dr..  Longview.  TX  75604 

(40266-01) 
A.S.M.  Maintenance  Co..  2830  NW  55th 

Ave..  Lauderhill.  FL  33313  (42151-01) 
Atlantis  Pool  Supplies.  8600  Cleveland 

Ave..  Suite  18,  Ft.  Myers,  FL  33907 

(41687-01) 
Bell  Chemical  Corporation,  23  Hamilton 

Street,  New  London,  CT  06320  (40611- 

01.  40611-02,  40611-03) 
Blackhawk  Chemicals,  Inc.,  Rt.  588 

Fumbell  Road.  Fombell.  PA  16123 

(40895-01) 
Buster  Crabbe  Pools  of  S.  Florida,  Ina, 

2119  N.  State  Road  7,  Hollywood.  FL 

(47434-4062.  37434-4484) 
Cardinal  Pools,  Inc..  1268  Clayton  Rd., 

Ellisville.  MO  63011  (40763-01) 
Carter  Page,  Inc.,  2771  West  Henrietta 

Rd.,  Rochester,  NY  14623  (41243-01) 
Chemical  Specialties  Mfg.  Co.,  829  West 

Main  Street.  Mesa.  AZ  85201  (42249- 

01,  42249-05) 

Consumer  Goods  Intl..  Inc..  Jonathan 
Industrial  Center,  Chaska,  MN  55319 
(38474-02) 

Custom  Chemilene.  476  Hester  St.,  San 
Leandro,  CA  94577  (41987-01,  41987- 

02,  41987-03,  41987-04,  41987-05. 
41987-06.  41987-07,  41987-08.  41987- 
09) 

Dadco  Products,  Box  11546, 

Indianapolis,  IN  46201  (41062-01) 
Dane  Pool  Service,  8348  Griffin  Road, 

Davie.  FL  33328  (38438-01) 
Dee  &  Cee  Enterprises,  315  So.  Waverly. 

Punca  City,  OK  74601  (40401-01) 
Delta  Pools  Inc.,  19  Jefferson  Ave., 

Fairport.  NY  14450  (42108-01) 
Florsan  Inc.,  Box  563,  Ellensburg.  WA 

98926  (40764-01) 
General  Chemical  Corp.,  4545  S  Street 

NE,  Washington.  DC  20027  (40765-01) 
Hydrotech  Chemical  Corp..  10  Banta 

Place,  Hackensack,  N)  07601  (41248- 

01,  41248-02,  41248-03) 
Jim  Rodgers  Pools.  Inc..  805  N.E.  125th 

Street.  North  Miami.  FL  33161  (41973- 

01) 
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Minway  Company,  Inc.,  72  Oak  Street, 

Clifton,  NJ  07014  (43222-01.  43222-02, 

43222-03) 
Neptune  Pools,  3765  Davis  Blvd.,  Ft 

Lauderdale,  FL  33312  (37660-01, 

37660-4059) 
Newtech  Company,  4985  Belleviile 

Road,  Canton.  MI  48188  (40842-01, 

40842^02) 
Pargil  Inc..  2  Elm  Street  Huntington.  NY 

11743 (41399-01) 
Petrofax  International,  1545  Marietta 

Blvd.  NW,  Atlanta,  GA  30318  (43332- 

02] 
Pietson  Laboratories.  lao,  9515 

Monrovta.  Lenexa.  KS  66215  (36864- 

01) 
Pocono  Pump  &  Pool  Co.,  Box  53A.  Rd. 

#2.  Stroudsburg.  PA  18360  (42232-01) 
Pool  Masters.  Inc..  1500  East  Atlantic 

Blvd..  Pompano  Beach.  FL  33060 

(43248-01) 
RBS  Distributors,  Inc..  1818  Corter  Rd. 

West  Apt.  #102A,  Braenton.  FL  33507 

(4065&-O1) 
Rule  Pool  Maintenance  Co.,  Division  of 

Rule  Pool  Co..  5780  N.  Federal  Hwy., 

Ft.  Lauderdale.  FL  33308  (38518-01. 

38518-10212) 
Seabiue.  701  Piano  Road,  Richardson, 

TX  75080  (37517-01) 
Singer  Island  Hardware  and  Gifts,  1217 

Blue  Heron  Blvd.,  Singer  Island,  FL 

33404  (41974-01) 
Spartan  Environmental  Services,  Inc.,  43 

Washington  Ave..  Brooklyn.  NY  11205 

(43392-01.  43392-02.  43392-03.  43392- 

04) 
Splash  Pool  Service  Center.  158  N.W. 

20th  Street  Boca  Raton.  FL  33432 

(37711-7523) 
Sunset  Pools.  Box  186.  Perrine.  FL  33157 

(41232-01) 
Swimming  Pool  Owners  Assoc.  4730 

N£.  12  Avenue.  Ft  Lauderdale,  FL 

33334  (37659-01) 
Swimworld  Pool  Co..  Box  2586,  Stuart 

FL  33494  (41063-02) 
Treigle  Chemical  and  Supply  Company, 

1551  Conti  Street  New  Orleans.  LA 

70130  (41610-01.  41610-02.  41610-^)3, 

41610-04.  41610-05,  41610-06) 
Tri-State  Water  Company,  Inc..  310  East 

Fourth  Street  Frederick.  MD  21701 

(43358-01,  43358-03,  43358-04,  43358- 

05,  43358-06,  43358-07,  43358-08. 

43358-09) 
UDDO  Products.  Div.  of  Napasco 

International.  P.O.  Box  29048,  New 

Orieans,  LA  70189  (1123-03, 1123-04. 

1123-06) 
United  Pool  Service  Corp..  3438  N.E.  5th 

Terrace,  Ft  Lauderdale,  FL  33334 

(37704-9678) 
United  Pool  Service  of  Vero  Beach.  Inc., 

1525  Dixie  Avenue,  Vero  Beach.  FL 

32960  (37730-9517) 
UR  Industries,  Inc..  170  Broadway.  New 

York.  NY  10038  (42895-02) 


United  SUtes  Candle  Co,  Box  25002. 

Chicago.  IL  606K  (43323-01) 
Universal/Landon  of  Florida  Pool 

Products.  1014  N.E.  44th  Street  Ft 

Lauderdale.  FL  33334  (41977-01) 
Wales  Chemical  Co.,  4126  28  Avenue, 

Astoria,  NY  11103  (41193-01) 
Wascon  Products  Inc.  1831  S.  State 

College  Blvd..  Anaheim.  CA  92806 

(37644-01) 
Water  Safe  International.  Inc..  Box  3014. 

Shawnee  Mission.  KS  06216  (40680-01) 
West  Boca  Lawn  and  Garden  Inc..  23001 

S.  State  Rd.  7,  Boca  Raton.  FL  33433 

(41863-01) 

Dated:  December  5, 1986. 
Edwin  F.  Tlnswortii. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 
[FR  Do&  88-28163  Filed  12-18-86:  6:45  am] 

MLUNQ  COOC  mo  W  II 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY  c 

Agency  Information  Collection 
Submitted  to  ttie  Office  of 
MflnsQement  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0151. 

Title:  Project  Performance — Project 
Report 

Abstract:  Report  consists  essentially 
of  standard  construction  progress 
schedule.  No  format  is  prescribed. 

Type  of  Respondents:  State  or  local 
governments.  Non-profit  institutions. 

Number  of  Respondents:  10. 

Burden  Hours:  10. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley,  (202)  646-2624.  500 
C  Sti-eet,  SW.,  Washington,  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult  (202)  395-7231,  Office 
of  Management  and  Budget  3235  NEOB. 
Washington.  DC  20503  within  two 
weeks  of  this  notice. 

Dated:  December  12, 1986. 
Wesley  C  Moore. 

Acting  Director,  Office  of  Administrative 
Support 

[FR  Doc.  86-26497  Filed  lZ-18-66:  8:45  am] 
BILUNa  COOC  iris-ot-M 


Agency  Information  Collection 
Submitted  to  ttie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0147. 

Title:  Right  to  Submit  Technical  or 
Scientific  Data  to  Correct  Mapping 
Deficiencies  Unrelated  to  Community- 
wide  Elevation  Determinations. 

Abstract:  Any  owner  or  lesee  of 
property  in  the  19,075  communities  widi 
mapped  special  flood  hazard  areas 
(SFHAS)  who  believe  his  or  her  property 
has  been  incorrectly  included  on  a 
SFHA  has  the  right  to  submit  technical 
or  scientific  data  that  shows  the  map  to 
be  deficient 

Type  of  Respondents:  Individuals,  or 
Households. 

Number  of  Respondents:  1,200. 

Burden  Hours:  28.800. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley,  (202)  646-2624.  500 
C  Street  SW..  Washington.  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult  (202)  395-7231.  Office 
of  Management  and  Budget  3235  NEOB, 
Washington,  DC  20503  within  two 
weeks  of  this  notice. 

Dated:  December  12. 1986. 
Wesley  C  Moora, 

Acting  Director,  Office  of  Administrative 
Support. 

[FR  Doc.  8&-28498  Filed  12-18-86;  8:45  am] 
BIUJNQ  COOC  sris-oi-ii 


Agency  information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0154. 

Title:  National  Shelter  Survey 
Program. 

Abstract:  Forms  are  used  for  the 
National  Facihty  Survey  to  evaluate 
structures;  change  building  information; 
report  data  to  the  FEMA  Computer 
Center  for  the  National  Facility  Survey 
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and  Natural  Hazard  Vulnerability 
Survey  data  base. 

Type  of  Respondents:  State  or  local 
governments.  Federal  agencies  or 
employees. 

Number  of  Respondents:  1.907. 

Burden  Hours:  105,834. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writting  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624,  500 
C  Street.  SW..  Washington,  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult,  (202)  395-7231,  Office 
of  Management  and  Budget.  3235  NEOB, 
Washington.  DC  20503  within  two 
weeks  of  this  notice. 
Wesley  C  Moon, 

Acting  Director.  Office  of  Administrative 
Support 

(FR  Doc.  86-28499  Filed  12-18-86;  8:45  am) 
SHjjNa  cooc  mt-oi-M 


Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0148. 

Title:  Consultation  with  Local 
Officials  to  Assure  Compliance  with 
Sections  110  and  206  of  the  Flood 
Disaster  Protection  Act  of  1973. 

Abstract:  The  Federal  Insurance 
Administrator  collects  information  from 
community  officials  when  a  flood 
insurance  study  begins  to  (1)  establish 
proposed  base  flood  elevations  and/or 
identify  special  flood  hazard  areas.  (2) 
evaluate  the  accuracy  of  BFE's  and  flood 
hazard  determinations,  and  (3) 
determine  whether  changes  have 
occurred  that  warrant  modifications  to 
established  BFE's  and  flood  hazard 
determinations.  Flood-risk  zones  and 
risk  premium  rates  are  determined  by 
flood  insurance  studies  of  flood-prone 
communities. 

Type  of  Respondents:  State  or  local 
governments. 

Number  of  Respondents:  1.010. 

Burden  Hours:  7,300. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202  646-2624,  500 
C.  Street.  SW..  Washington.  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult,  (202)  395-7231.  Office 


of  Management  and  Budget.  3235  NEOB, 
Washington,  DC  20503  within  two 
weeks  of  this  notice. 

Dated:  December  12. 1986. 
Wesley  C  Moora, 

Acting  Director,  Office  of  Adminiatrative 
Support 

[FR  Doc.  86-28500  Filed  12-18-86;  8:45  am) 

8IUJNQ  COOC  (Tia-OI 


FEDERAL  HOME  LOAN  BANK  BOARD 

Quaranty  Federal  Banlc,  F.S.B.  Casper, 
WY;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(8)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended,  12  U.S.C. 
1464(d)(6)(A)  (1982),  the  Federal  Home 
Loan  Bank  Board  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Guaranty  Federal  Bank.  F.S.B.,  Casper. 
Wyoming  on  December  12. 1986. 

Dated:  December  16, 1986. 
Joiui  F.  Gliizzoai 
Assistant  Secretary. 
[FR  Doc.  86-28537  Filed  12-18-66:  8:45  am) 

MLUNQ  cooc  (TIO-OI-M 


FEDERAL  MARITIME  COMMISSION 
Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreements  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-003924-001. 

Title:  Long  Beach  Terminal 
Agreement. 

Parties: 

City  of  Long  Beach 

Ocean  Salt  Co.,  Inc. 

Synopsis:  The  proposed  amendment 
would  extend  the  basic  agreement 
through  July  31, 1990.  The  parties  have 
requested  a  shortened  review  period. 


Agreement  No.:  224-011042. 

Title:  Galveston  Terminal  Agreement. 

Parties: 

Board  of  Trustees  of  the  Galveston 

Wharves  (Port) 
Southern  Stevedoring  Company.  Inc. 

(SSC). 

Synopsis:  The  proposed  agreement 
would  relocate  SSC's  banana  handling 
operations,  currently  being  performed  at 
the  Port's  Piers  19-21  under  Agreement 
224-004007.  to  Piers  16-18  in  the  Port's 
Upland  Terminal.  The  agreement  has  an 
initial  term  of  five  years. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  16, 1988. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  86-28445  Filed  12-18-86;  8:45  am) 

BtUMQ  cooc  S730-01-II 


Inactive  Tariff s— Bureau  of  Tariffs; 
Order;  Correction 

By  Order  Served  October  16. 1988  and 
Published  in  the  Federal  Register  on 
October  21, 1986  (51  FR  37348).  specific 
carriers  were  notified  of  cancellation  of 
their  tariffs  which  appeared  to  be 
inactive.  Upon  further  review  by  the 
staff,  however,  it  was  revealed  that 
cancellation  of  the  specific  tariffs  listed 
below  is  in  error. 

Trans  Infermodal  Transport,  FMC  No.  1 
Universal  Shipping  Agency,  Inc.  FMC  No.  1 
Westchase  Ocean  Systems  FMC  No.  1. 

Therefore,  it  is  ordered.  That  pursuant 
to  section  14(b)  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1713),  the  October 
16, 1986  Order  canceling  the  above- 
mentioned  tariffs  is  modified  to  retain 
these  tariffs  in  an  active  status  in  the 
Commission  files. 

It  is  further  ordered.  That  this 
modification  be  published  in  the  Federal 
Register  and  a  copy  thereof  filed  with 
the  subject  tariffs. 

By  the  Commission  pursuant  to  authority 
delegated  by  section  9.04  of  Commission 
Order  No.  1  (Revised)  dated  November  12, 
1981. 

Robert  G.  Draw, 

Director,  Bureau  of  Tariffs, 

[FR  Doc.  86-28443  Filed  12-18-66;  8:45  am) 

MLUNQ  cooc  S730-01-« 


Ocean  Freight  Forwarder  License 
Applicants;  Art  international 
Forwarding,  Inc.  et  al. 

Notice  is  hereby  given  that  the 
following  persons  have  filed 
applications  for  licenses  as  ocean  freight 
forwarders  with  the  Federal  Maritime 
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Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  48  CFR  Part  510. 

Persons  knowing  of  any  reason  why 
any  of  the  following  persons  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Art  International  Forwarding,  Inc.,  5808 

Walsh  Street,  St.  Louis,  MO  63109. 

Officer:  R.D.  Ammons,  President 
APEX  Group,  Inc.,  3777  Coolheights 

Drive,  Rancho  Palos  Verdes,  CA 

90274.  Officers:  Richard  Fei,  President; 

Frank  Fei,  Chief  Financial  Officer; 

lanet  Y.  Yang,  Secretary 
WTC  Ocean  Freight,  Inc.,  23740 

Hawthorne  Blvd.,  Torrance,  CA  90505. 

Officers:  Peter  Thorrington-Smith, 

President/Director  Dennis  W.  Tons, 

Vice  President/Secretary/Director; 

Roger  T.  Macfarlane,  Chief  Executive 

Officer/Director. 

Dated:  December  16, 1986. 
foaeph  C.  PoUcing, 
Secretary. 
[FR  Doc.  86-28446  Filed  12-18-86;  8:45  am) 

aiUJNO  cooc  (TIO-OI-M 


[CO.  1,AmdtNo.9] 

Organization  and  Functions  of  the 
Federal  Maritime  Commission;  Director 
of  Agreements  and  Trade  Monitoring 

The  following  delegation  of  authority 
is  made  to  the  Director,  Bureau  of 
Agreements  and  Trade  Monitoring  in 
Commission  Order  1,  Section  8  Specific 
Authorities  Delegated  to  the  Director, 
Bureau  of  Agreements  and  Trade 
Monitoring,  by  amending  subsection 
8,12  to  read  as  follows: 

8.12.  Authority  to  allow  termination  of 
the  review  period  prescribed  in  section 
6(c)(1)  and  shorten  the  review  period 
under  section  6(e)  of  the  Shipping  Act  of 
1984,  in  regard  to  unopposed 
modifications  to  terminal  conference 
agreements  and  unopposed  terminal 
leases,  licenses,  assignments,  or  other 
agreements  of  a  similar  character  for  the 
use  of  terminal  property  or  facilities  and 
unopposed  terminal  service  agreements. 

Dated:  December  15. 1986. 
Edward  V.  Hickey,  Jr.. 
Chairman. 
[FR  Doc.  86-28444  Filed  12-18-66:  8:45  am) 

BILUNO  cooc  STSO-OI-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were. made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Fiscal  Year  1987  Transactions,  Transactions  Granted  Early  Termination,  Month  of  November 


of  acquring  pamn:  name  o«  acquired  peraor;  name  o(  acquired  entity 


(1)  QBE  Iniurance  Group  Umded;  Swmoia  Insurance  Company:  Sequoia  Insurance  Company 

(2)  Moneanio  Company:  Relaat  ElSayed.  Fermenta  Plant  Proiectwn  Company  ' 

(3)  WadlecX  Corporation,  I  C  Industnes.  Inc  :  Railways  Products  Group 

(4)  The  Rymor  Company.  Tommy  J  Novotny:  HAN  Fooda.  Inc.  and  Queen  City  Fooda'iiie'"" 

(5)  Cartnle  Companies  Incorporalad:  DaU  Electronics.  Inc.:  Data  Electronics,  Inc . 

(6)  Western  DigMal  Cocporatioo.  Paradise  Systems.  Inc.  Para(tee  Systems  Inc 
(p  Rymer  Compeny  The.  Holland  Hoy  W.  H  »  N  Foods  Inc  and  Queen  city  Foods  Inc ' 


S  .*f^  '^2??'"'°"  ^^•""w  Manutactuong  Corporation.  Wattuns  Manufacturing  Corporaiion 
m  Unigale  PLC:  E.  Gene  Street:  Prufrock  Restaurants  Inc  »«■"■«••• 

(10)  Wedtech  Corp.;  H  L  Consolidated,  Inc :  R  L  Consolidated  Inc 

(1 1)  The  Kwrty  Corp  .  NASCO,  Inc  ;  KPLC-TV  and  KAIT-TV..' 


Transaction 
No 


Mil  '^iH!^  1  Boci>|ey  KFAB  Broadcast«,8  Co:  KFA8-AM  and' KO^'Ifm  riito'iiions  in  Ornii'i^^ 

(13)  Stephen  W   Bershad  Vernitron  Corporation.  Vernrtron  Corporatioo 

(14)  Eastern  IMMes  Associates.  Bangor  Hydro-Electnc  Company  Seabrook  NudearPcmw  P^iiiKt 

!.  r!***"  "***"  Assocales;  Maine  Public  Sendee  Company,  Seabrook  Nuclear  Power  Protect 

(18)  A«a^Jval  AB.  Owens^Commg  Fiberglas  Corporation,  Tn-Cloyer,  Dnnsion  al  LadWi  Co 

(1 7)  Dart  4  Draft,  Inc    Fans  and  Alice  Craig,  &aig  Otstributing  Company  


(19   Ben^oa/ Corporation  F«i  un«n  Corporation  Amencan  Express  credit  card  accounts  0(  First  Union 

i?  r"  ^"•"''™*^  incorporated.  May  Seed  A  Nursery  Co.,  TV  Statnns  KMTV  Omaha  and  KGUN-TV  Tuacon 

(21)CraigCorporation,  Stater  Bros.  Inc.:  Stater  Bros.  Inc  ^^^ 

(22)  Ryder  System,  Inc.:  APL  Limrted  Partnersh^j:  APL  Limited  Partnarsh^ " " " 

!"!  ^•"•^  I-;***!!  Associates.  Central  Vermont  Pubte  ServKe  Corp :  Seabrcx*  NuOl^ar  P^ProjaalZIl       I  

24   Eastern  Ut**e«  Power  Cornpany.  Centra]  Maine  Power  Company:  Seabrook  Nuclear  Power  Protect . 

(ZS)  James  M  Fa«.  UNAC  International  Corporation,  Underwnters  National  Assurance  Company  

(26)  M.  L  Merta  Partners.  L  P.,  Loyola  Universrty:  KATC-TV,  Utayotle  LA  ~ " 


?Ji,  S^^<i^!ir?".^^''  ^*=^  ^''  '"*"»'«•  Company:  Central  Security  Life  Insuranoa  Cpnipany ....... 

!?  r*  Coca-Cola  Company:  Hobwl  W  Woodnjff  Foundation,  Inc  ,  Guaranty  Investment  Company  ' 

!X?  "°*  E  and  Patnaa  A  Disney,  International  Broadcasting  Corporation:  Big  CounHy  TV  of  Abiline  Inc 

(31)  Conieton  Partners,  Geico  Corporation:  Getoo  Corporation "' 

(32)  McDonaWs  Corporation:  Loo»  M  Groen,  Lows  M  Groen 

(33)  The  Dunn  A  Bradstreet  Corporation:  Maiars  Corporation:  Adnan  J  Scribante 


!™*  ?°*r'T^  Partners.  Inc .  Allegheny  Intematmnal.  Inc .  F  W  Bail,  Inc  and  Continental  Testing  Labi  iric".' 


2S  ^  r  D^^    Sy«e<^.  incorporated:  National  Medcal  Enterpnses.  Incorporated:  ManagemenL  Inc.  and  Av4M.  Inc.. 
40  Lo«s  J  Rouasll.  Secunty  Benefit  LH.  Insurance  Company:  The  First  Pyramid  Life  Insurance  (>  of  AmericT^  ^^^ 
1.2  y,"^  Fmanoal  Group,  Inc    (Lo«s  J  Roossell,  UPE):  Louis  J  Roussel  III:  Superfine  Oil  A  Gas  Company 

(42)  Mercy  Heami  System,  Mercy  Health  Care  Organization.  Mercy  Health  Care  OganiMtion  '"' 

(43)  Camel  Corporation;  Pony  Cable  Companies.  Inc.;  Peny  CaUe  Connanias.  Inc  "" " 

(44)  AHA  HoMng  Company:  Servieco:  Servisco '"""" 


870020 

870138 

870158 

870159 

870182 

870183 

870202 

870203 

870209 

870232 

870110 

870114 

870189 

870193 

870194 

870206 

870211 

870213 

870076 

870115 

870126 

870134 

870173 

870195 

870069 

870175 

870163 

870181 

870200 

870205 

670216 

870217 

870233 

870235 

870239 

870240 

870244 

870002 

870083 

870131 

870161 

870167 

870180 

870221 


Date 
terminated 


11-03-86 

11-03-86 

11-03-86 

11-03-86 

11-03-86 

11-03-86 

11-03-86 

11-03-86 

11-03-86 

11-03-86 

11-04-86 

11-04.86 

11-04-86 

11-04-86 

11-04-66 

11-04-88 

11-04-86 

11-04-86 

11-05-86 

11-05-86 

11-05-86 

11-05-86 

11-05-66 

11-05-86 

11-06-86 

11-06-86 

11-06-86 

11-06-86 

11-06-86 

11-06-86 

11-06-86 

11-06-86 

11-06-86 

11-06-86 

11-06-86 

11-06-86 

11-06-86 

11-07-86 

11-07-86 

11-07-86 

11-07-86 

11-07-86 

11-07-86 

11-07-86 
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N«M  at  loquWng  person;  nana  o(  acquired  pa»ion:  name  0/  acqurad  onMy 


(45)  Wt<«Maf  Corporaian;  The  Allan  CotpofaWon.  TadtnMI  Ovisoo  o»  »e  former  pannarah»  WMtar 

(46)  Emnart  Corporation;  Plawwig  Reaeafc^  Corporaaon;  Ptaorang  Research  Corporation 

(47)  Emhan  Corporation:  P1ann«.g  Research  Corporanoo.  Planning  Reaa«ch  Corporatan 

(48)  Bimtl  Weaman  Inc..  VMkams  GoM  Ralmiog  Co.  Inc.  Wilfcams  Go«  Reining  Co.,  Inc _ 

(49)  RaidDM^  W  Lera;  Canackan  Pacific  Limrted;  The  Cranes  and  Eicavatcr  Oiviaion  and  the  Benlon  Haftior 

(50)  SdVHieks.  Inc.;  The  Kroger  Co..  The  Kroger  Co  _ _ 

(51)  Carena  HoWmga  LnMed;  Macy  Acqumng  Corp..  Sunny  Place  Shoppmg  Center  Corp... 


(52)  Pergamon  Hoiding  Foundation:  Voting  Tr\jst  o(  the  Pro»idenca  Journal  Company:  Provldenca  Gravura  HoUki^  Inc.. 

(53)  Roaance  Group  HoWngs;  Mercury  Imematiorwl  Group  ptc:  Mercury  Iniematonal  Group  pic 

(54)  Dtgm  Davetopmani  Corp..  («*  W  Ardta  Lowrey.  UPE).  Volkswagen  AG,  Pertw:  Parvhartfa  CoiporaianZZI™ 

(55)  Ward  WNte  Group  ptc:  LC.P  Holdnga  PLC:  LC.P  Holdings  P1.C _„ 

(561  Archer-DanielsMidtand  Co  .  Lubar  a  Co  .  Incorporated;  Kurlh  Mailing  Corporaian , __. 

(57)  Bonlan.  mt:  Ranks  Hows  McOougan  PLC:  RHM  Pasta.  Inc '. "" "  

(58)  Ray  Corporalioa  W  R.  Grace  4  Ca.  J3  Rotanton  Jewelers  Incorporated __ 2. .l._I 

(59)  Envwodyne  Industnes.  Inc.  RJfl  Natwco.  Inc..  RJfl  Archer,  Inc ., 


Na 


(60)  JMB  Realty  Corporaaon:  Akmnum  Company  of  Amenca.  AlurtWium  Con^>wiy  o( 

(61)  Ewodyne  indusmes.  Inc..  Piaslo  Industies.  Inc,  Presto  Industnes.  Inc 

(62)  I  C  industnes:  Ogden  Corporabor:  Ogden  Food  Products  Corporatm 

(63)  M  H  de  Young  Trust:  Worcester  Telegram  a  Gazette,  Inc  ,  Worcealar  Toleywi  t  Qazana,  Inc. 

(64)  HoiMrd.  Weil.  Labouasa,  FnadncJw  inc  E  S  O  P ;  Legg  Mason.  Inc.;  Legg  Mastfi  Inc 

(65J  Fui  Photo  Film  Ca.  Ltd.;  Pyne  Corpontna  P»ne  Corporation.. 


(88)  Outiggar  Holela  Hawaii;  Hoy  T  Takeyama.  Commr  in  Hawaiian  Ciicuil  Court  Vmm  Hobivt  CondomMum  HoM- 

(87)  Tha  Cdamd  W.  SeUpps  Tnisl:  Co«ar  County  Pubishmg  Company  Collier  County  Publiatiing  Conv«<y 

(88)  Apacha  Cotpoiaicn;  Mr  Marvai  [}aws;  Ooodanlal  Peaoleum  Corporaaon 

(88)  Peter  B.  Bedtont  Kaner  Akimmum  A  Chanscal  Corp..  Kaiser  Devatopment  Convviy 

(70)  Kemper  Corporation:  Kaiser  Akimmum  A  Chemical  Corporation,  Kaiser  Aiummum  Corporation. 

(71)  Manm  Naughtoo;  Fint  City  Financial  Corporation.  Ltd.;  Hamiltion  Beach.  Incorpoialed _ _ I 

(72)  Consdidaied  Hydro,  inc .  Corporation  Irwostmenla.  Itk  :  Booth  Hytfropoww,  Inc. . 

(73)  Antelope  Company;  Phdip  F   Anschuti;  The  Anschuti  C^xporation 


(74)  The  Lamson  &  Sessions  Co .  Thyssen-Bomamiaia  Continuity  Tniel;  The  Carton  DM.  and  Caiton/Thyrocun  OMaion 

(75)  Mnon  Baal  Compwr.  Salaguard  Buanaaa  SfMsnw.  Inc.;  Sa«aguwd  Business  Systems.  Inc  .._. 

(78)  JMB  Really  Corporation:  Macy  Acqumng  Carpctalioa  Macy  Acquinng  Corporation _ 

(77)  JMB  Really  Corporation:  Macy  Acqurmg  Corporation;  Macy  AcqiMig  Corporation 

(78)  PiNnglon  Brothers,  PLC,  Swedtow,  Inc:  Swedlow,  mc 

(79)  Rotam  hwaatnienis  (1978)  Ltd;  Pu«*c  Senwe  Company  of  Indiana  Inc :  Public  Senlca  Coriipany"<>r'lneiina"ineZ." 
W)  Kodtlnduakies  inc ,  The  C  Reas  CoaJ  Company.  The  C  Reiss  Coal  Company _ 

(81)  OaMfayna  B.  Remhart  Twin  Parts  Grocery  Co  .  Twm  Pans  Grocary  Co  Z        " 

(82)  HertMTt  T.  Karr.  USG  Corporaton,  AP  Green  Refradones  Co 

(83)  G.  Hedman  Brewing  Ca.  Inc..  Droguois  Brande.  Ltd ,  Champale.  Inc 

(84)  John  Labatt  Limited;  Neal  L  Andrews.  Jr .  Pasquale  Food  Company,  mc "  JZZZIZZ."" 

(85)  John  Labatt  UnWad;  Neal  L.  Andrews.  Jr .  Pasquale  Food  Company,  kic..  ~  ~ 


(86)  TRW,  Inc.:  Teknekron  Financial  Systems,  Inc  :  Teknekron  Financial  Syslama.  Inc 

(87)  John  Labatt  Umited.  Lous  V  Manzo.  Green  Spnng  Oary  Incorporated ~' 

(88)  Hargro  Enterpnaea.  Inc..  Amencan  Forest  Products  Company;  American  Box  Dniaioii IL. 

(89)  Loua  J  Rousset  Southern  United  Life  Insurance  Company;  Southern  United  Ufa  Inaurwioa  Coa^mv 

(90)  Oayloo  Hudson  Corporation.  Lucky  Stores,  tnc .  GEMCO  Department  Stores 

(91)  Merck  ft  Co.  Inc..  Chemed  Corporation:  Vestal  Laboratones.  Inc '. J''ZI. 

("V-Jj™"  E-  Ferrell:  The  Penn  Central  Corporation.  Buckeye  Gas  Products  C^..  a  partnartfi^  and  Buckaya. 

(93)'Charles  F  Dolan;  John  E  Fetzer  Foundation,  Inc  ,  Fetzer  Broadcasting  Corripany  

(94):Bkje  Crde  Imkatnos.  PLC.  Raa  Industnes.  Inc.,  Raa  Induatnes.  Inc Z"ZZ'I"~Z. I 

(95)  J  G.L  Investments  Pty.;  CNca^  Markets  Enlerpnaas.  Inc..  Chicago  Markata  Enterpnaea.  Inc .~.7_ 

(96)  Hareourt  Brace  Jovanovich.  »tc.;  CBS,  Inc :  Certain  asaals  pkjs  all  voting  secunties  of  14  subs 


(97)  Cencom  Cable  Incania 

(98)  (xannett  Co ,  Inc..  Hugh 

(99)  The  State-Record 

(100)  International  Ttwmson 


LP.;  First  Carolna  ConwiunicatMns.  Inc..  South-Westem  Cable  TV.  Ltd.. 

Jr .  Arkansas  (jazetle  Company 

Bidder,  Inc ,  Kmght-Ridder.  Inc.. 


Limrted:  Wartxjrg.  Pmcus  &  Co.;  South-Waatam  PuUiaNng  Co 

(101)  Amoco  CorporMon,  Alanbc  RichfieW  Company:  Atlantic  RehfieW  Company 

(102)  Alfa  Uval  AB:  Coop^  Development  Company  Cooper  Techmcon.  Inc  s  Techricon  Induabiw  Gioip 

(103)  RPM.  Inc    Eleventh' Article  Tnjst  and  Inter  Vivos  Tnjsl:  William  Zinsser  &  Co..  Incorporalad 

(104)  Oofasco.  mc:  WhjjUker  Corporation;  Whrttar  Steel  Stnp  Corporaton \ 

(105)  Anwi  Irxfcntnes.  I»ic  ,  Dr.  Fntz  J  Russ  &  Mrs  Ookxes  H  Russ:  Systems  Research  Laboraloriaa,  lnc_ 

(106)  Minnaicta  Minno  and  Manufactunng  Company;  David  L.  AuW;  The  D  L  AuW  Company 


(107)  The  CocaOHa  Company,  The  Coca-Cola  Botflmg  Co  ol  New  York;  The  Coca-Cola  Bottling  Co.  o«"n«w  Yoii..I 

(108)  Kerry  Francie  BuMmofs  Packer.  George  F  Vslassis;  Valaaaia  coupon  asaeta       

(109)  Lincoln  National  Corporation:  Amencan  Express  Company;  FIraman's  Fund  and  Envtoyartlnnnniia  ComiafM" 

(1 10)  Umed  Parcel  Service  ol  Amenca.  mc  .  II  Morrow.  Inc ;  II  Morrow.  Inc 

(111)  Western  Auto  Supply  Company,  Robert  w  Ewmg.  Jr .  Tire  America,  Inc ~™  „   ~ 

(112)  W  R  Grace  &  Company:  Mr  Zack  Pitossoph:  VTH  Incorporated 


(113)  Volhswagan  AG,  Knute  and  Kjell  Quale:  Audi  NuiBiweaL  mc  and  Riviera  Motors,  Inc 

(114)  Waahmgton  National  Corporation;  IMIad  f^eaidiiiillal  Ojiporation:  Umiecl  Presidential  Corporalian .. 

(115)  Geny  Petroleum  Corporation:  J  R  Sousa  &  Sona.  mc :  J  R  Sousa  &  Sons,  Inc _ 

(116)  Amencan  Graetmgs  Corporation:  SMO  Industnes,  Inc  ;  SMO  Industnes,  Inc 

(117)  Morgan  VenuHves  III  L»T»ted  Partnership:  Cartels  CorporaDon;  Canols  Corporation.. 


("*>  *"'•"»"  G^—Wgs  Corporaaon;  SMO  Industnes.  Incorporated:  SMO  Industnes,  Incorporated 

(119)  Bam  CapiW  UtiMuJ  Partnanii«,  Firestone  Tre  &  Rubber  Company:  Firestone  Tire  8  Rubber  Ck>nipany 

(120)  CenCor,  me.;  John  J.  Mahalchm;  Highkne  Fmenaal  Ser«cas.  Inc 

(121)  Fnevest  Partners  Limrted  Partnersh*;  Lawrence  Udell;  Pouliy,  Inc . 

(122)  Dear  Foods  Company;  Raiter  Dairy,  mc:  Rener  Dairy,  mc 


(123)  Reliance  CapM  Group,  L  P  .  Norman  Lear  Spansh  Amencan  13  Communicalions  Corp „_„_, 

(124)  Compagnia  (Sanvate  d"  Elactncne,  New^  lormed  Joint  Venture;  Newly  lomied  Jomt  Ventura .' 

(125)  ITT  CorporaHoii.  New^  lormed  Joml  Venture  New«y  tormed  Jomt  Venture 

(126)  John  LabaB  UmHed,  Neal  L  Andrews  Jr    Pasquale  Food  Company  Inc '■"""""""!""""""" 

(127)  Tntan  Energy  Corporation.  Nat  Coal  Brd  Stall  Superannuation  Scheme  Trslaa  Ltd.:  Caniuiy  Product,  Inc 
(126)  Mavenck  Management  Partnership,  May  Oepartmem  Stores  Compwiy;  *»■■■■  iatti.l  Dry  Goods  Corporalon 
(129)  Royal  Co ,  Ltd.,  John  E  Fmney  Panlagram  Corp  and  Breed  Brothers,  mc 

1130)  Royal  Co.  Lid..  Robert  W.  Putoy  Pentagram  Corporaaon  and  Bread  Bro»ai«,lnc(..  ..  " """" 

(131)  Haray  Schaai.  mc  ,  Revco  DS ,  Inc .  Canar-Glog«i  Laboratonea.  mc 


(132)  Cotaco  mikaanaa.  inc   Tomy  Kogyo  Company,  Inc.,  Tomy  Corperalion  and  Tomy  Caada.  Inc 

(133)  Loua  J  Rouaaet  Southern  Untad  Ljte  inauranoe  Coiapwy:  SmMiam  UiMad  Uia  ln«moa  Conawy.. 

(134)  Varten  Corporaaon;  MetCom.  Inc.,  MelCom.  mc _ „ 

(135)  Smibu  Corporaaon:  Carauaiar  mduatnaa.  Inc.,  Cwaualw  InduaaNaa,  mc _ZIZ 


870253 
870260 
870261 
870270 
870021 
870141 
870150 
870152 
S701S5 
870164 
870186 
870191 
870204 
870207 
870212 
870215 
870288 
870182 
8702S4 
870257 
870304 
870142 
870166 
870243 
870289 
870290 
870292 
870305 
870323 
870338 
870362 
870094 
870386 
870154 
870192 
870224 
870256 
■70077 
870291 
870346 
870352 
870308 
870331 
870338 
870368 
870176 
870262 
87028S 
•70338 
87W71 
870177 
8702K 
870229 
870203 
870264 
870286 
■70867 
■70890 
870308 


■70813 
■7032C 
870133 
870337 
870343 
■70387 
870977 
870384 
87038B 
870307 
870408 
■70411 
870419 
870428 
87O4S0 
870479 
870187 
870227 
8702*8 
870910 
870911 
•70345 

8704ae 

870471 
870475 
870476 
■70328 
■70340 
■70986 
•70480 
870234 


(Me 


11-07-86 

11-07-86 

11-07-88 

11-07-88 

11-12-86 

11-12-86 

11-12-86 

11-12-86 

11-12-86 

11-12-86 

11-12-86 

11-12-86 

11-12-86 

11-12-66 

11-12-86 

11-12-86 

11-12-86 

11-13-86 

11-13-86 

11-13-86 

11-13-86 

11-14-86 

11-14-88 

11-14-86 

11-14-86 

11-14-86 

11-14-88 

11-14-88 

11-14-86 

11-14-88 

11-14-86 

11-14-86 

11-14-88 

11-17-88 

11-17-88 

11-17-86 

11-17-86 

11-17-88 

11-17-86 

11-17-86 

11-17-86 

11-18-8B 

11-18-86 

11-18-86 

11-18-66 

11-18-86 

11-19-88 

11-19-88 

11-19-86 

11-19-86 

11-20-86 

11-20-88 

11-20-88 

11-20-86 

11-20-86 

11-20-88 

11-20-86 

11-20-86 

11-20-86 

11-20-86 

11-20-86 

11-20-88 

11-20-88 

11-20-86 

11-20-06 

11-2048 

1V4&48 

11-S0-8« 

11-20-a8 

11-80-8^ 

11-20-^8 

11-20-08 

11-20-88 

11- 

11- 

ii-«>-aa 

11-21-^8 
II-21-8S 
11-21-80 

ii-2i-a8 

11-M-^6 

11-21-86 

11-21-88 

11-21-88 

11-21-88 

11-21-88 

II- 

11- 

11- 

11- 

11-26-88 
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Fiscal  Year  1987  Transactions.  Transactions  Granted  Early  Termination,  Month  of  November— Continued 


Name  of  acquiring  parson;  name  of  acquirad  paraon;  name  of  acquirad  entity 


38)  The  Hanlay  Group;  ACI  International  Inc;  AO  International  Inc 

37)  Landmark  Land  Clompany  Inc  ,  United  Oklahoma  Bankshares,  Inc ;  United  Q^^^j|^||^|^^rj^"^^^r|||^jj|^" 

38)  W.  Cannng  pte;  Amencan  Medical  International,  Inc :  Inhalation  Senncas.  Inc 

39)  Cumbertand  Fanna,  mc  :  Chevron  Ckxporation,  Chevron  m  Ohio.. 


40)  MinnesoU  Mining  8  Manufactunng  Company:  Jack  Cook.  Ruth  Cook  and  ttwir  n*ior  cHMwrOaniin  F^^ 

41)  ASEB  AB;  I  C  Industnes.  Inc ,  Oenison  Division  ol  Abex  Corporation 

42)  MitstAxshi  Heavy  Industnes,  Ltd  .  Hamischlegar  Industnes,  Inc  ,  Betoit  Corporation ~  Z"""~""'"""""""  """ 

43)  A  B  Electrokjx;  Emerson  Electnc  Co  ,  Beaird-Poulan/ Weed  Eater  Division., 


44)  CenCor.  Inc ,  United  Education  and  Soltware,  Inc.,  The  80C  Group  pkK  Tha  BOC  Groiip  pic 

45)  Koninkliike  Wessanen  N  V ;  Greens  Dairy,  Inc.;  Groans  Dairy,  Inc '. ~~~~  '"Z 

*•(  Phalpa  Dodge  Corporation:  Ladislaus  von  Hoffman.  Ormcron  Hok»nga,  Inc ''.~"~~Z  ..."" ."""~~~|"""   . 

47)  S.C  H./-Sibaleo  S  A  ,  industry  Holdings,  Inc.,  Applied  Industnal  Matenals.  Inc __J ~~     "     ~~ ~_ ™ 

48)  Akto  A  Ooalk.  Texas  Industnal  Services.  Inc  :  Texas  Industnal  ServKes.  Inc         " 

49)  John  D  DaPaul;  The  Lehigh  Press.  Inc..  The  Lehigh  Press.  Inc  ....„ „ " " "" 

50)  Frank  Lyon  Company;  Coca-Cola  Bottling  Company  ol  Shreveporl.  Inc;  Cocoiola  BiMii^'ciiiji^"oil^iiitiiiiiii'ki 

51)  Central  Stataa  Bottling  Co..  (S  K.  Johnston,  Jr ,  UPE);  The  CocaCola  BoMIng  Wortia  of  EvansviHe,  Inc;  The  CocaCoia 

52)  Pepsico,  Inc..  Mamott  Corporation.  Straw  Hat  Restaurants.  Inc 

53)  Bowater  Incorporated;  Star  Forms.  Inc.;  Star  Forms.  Inc „ ZZZZ""ZZ'''""Z 

54)  AmarKan  Can  Company.  Looan  Press.  Inc ;  Looarl  Press.  Inc !..!.!!I."!m"I™Z!      Z.     

55)  Computer  Asaooates  mtemational.  Inc..  General  ElecHic  Company;  Software  Intemalioiiiii  Coipofaison~I!ZZ 

56)  The  Toro  C:ompany:  Wheel  Horse  Products.  Incorporated;  Wheel  Horae  Products.  Incorporated I  ™ 

57)  Reuters  Hoktngs  PLC,  Instinet  Corporation:  Instmet  Corporation, 


Bottling  Works  o<  EvanmOe.  Inc. 


58)  The  Dyson-Klsaner-Moran  Corporation;  Mr  SheWon  Lubar.  c/o  Lubar  ■  Co.;  Leather  HoMings.  Inc.  and  PVL  Inc 

50)  The  Oyson-Kiaaner-Moran  Corporation,  Lubar  Partnership  I,  c/o  Lubar  8  Co.,  Incorporated;  A  L  Gebhwdt  Company  Inc 

60)  Reuters  Holdmgs  PLC,  Instinet  Corporation;  Instmet  Corporation 

61)  (Mntana  Minarala  Acqwaitnn  Corporation;  CSX  Coiporalkin;  Assets  of  CSX;  voting  securities  ol  New  River  I."!.Z!!!ZZI 


Transactton 
No. 


870245 
870258 
870273 
870282 
870297 
870316 
870347 
870383 
870386 
870396 
870417 
870441 
670458 
870500 
870206 
870354 
870396 
870399 
870400 
870413 
870431 
870444 
870481 
870482 
870484 
870486 


Date 


11-25-86 

11-25-86 
11-25-86 
11-25-86 
11-25-86 
11-25-86 
11-25-86 
11-25-86 
11-25-86 
11-25-86 
11-25-88 
11-25-88 
11-25-86 
11-25-86 
11-26-86 
11-26-86 
11-26-86 
11-26-86 
11-26-86 
11-26-86 
11-26-86 
11-26-86 
11-26-86 
11-26-86 
11-26-86 
11-26-86 


FOR  niRTHcii  mpomiATioN  contact: 

Sandra  M.  Peay,  Legal  Technician. 
Premerger  Notification  Office,  Bureau  of 
Competition.  Room  301.  Federal  Trade 
Commission.  Washington.  DC  20580. 
(202)  326-3100. 

By  direction  of  the  Coinmi88ion. 
Emily  H.  Rock, 
Secretary. 
[FR  Doc.  86-28480  Filed  12-l»-86;  8:45  amj 

MLLJNO  COOC  (TSOW)*-*! 


Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persona  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies. 


in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Fiscal  year  1987  Transactions,  Transactions  Granted  Early  Termination,  Month  of  October 


Name  ol  aoyjlring  paraon;  name  o«  acquirad  person;  name  of  acquired  entity 


^"^  Incoiporalad:  MenM  Lynch  Mortgage  Corporation:  MarriM  Lynch  Mortgage  Corporation.... 

(2)  Borden.  Inc ;  Am«ac.  Incorporated:  Fisher  Cheese  Company.  Incorporated 

(3)  Monarch  Capital  Corporation,  Narragansett  Capital  Corporation,  Nafragansalt  Ci^iital  Corporator) 

(4)  First  Pacific  Enlerpnses,  Umiled:  GPX,  Incorporated;  GPX.  Incorporated; 

(5)  Saratoga  Partners,  L  P .  Winston  Network.  Incorporated;  Winston  iMelwork,  Incorporated 


(6)  Prudential  Corporation  pic;  Jackson  National  Ufe  Insurance  Company  Jackson  National  Lite  Inatfanca  Company 

(7)  Centel  Corporation;  M/A-Com  Inc.;  MA-Com  Information  Systems  Incorporaled _ I 

(8)  Beverty  InvastmenI  Properties  Incorporated:  Beveriy  Enterpnses.  Beverly  Enterpnses-Michigaa  lncorporalad..n  " 

(9)  Oumaz  S  K  Wastbime  International  Industnes  Ltd:  Westbume  International  Industnes  Ltd 

(10)  Beverly  Health  Care  Properties  Limrted.  BeverV  Enterpnses;  Beverly  Enterpnaea....- _... 

(11)  Bneney  mvaatmant  Limned;  CalMai  Co  ,  CalMal  Co.. 


number 


(12)  Pnjdentlal  Corporation  p»c;  Jackson  National  Life  Insurance  Conipany;  Jackson  National  Ufa  Inauranca  Connany 

(13)  Financial  HoWmg  Corporatkjn;  DonaW  H  Cooper:  United  Fidelity  Lrte  Insurance „ 

(14)  Fmanoal  Molding  Corporation.  John  Sharpe:  United  Fidelity  Ufe  Insurance ZIZZZZ 

(15)  Dumei  S  A  Weatbume  International  Industnes  Ltd,  Westbume  International  Induslriaa  Ltd " .  ™ZZ 

(16)  Pergamon  HoUng  Foundation,  Webb  Company,  Webb  Company 

(17)  Pergamon  Holding  Foundation.  Webb  Company,  Webb  Company 


(18)  Carlyle  Reel  Estate  Lmmed  Pannership,  Macy  Acquiring  Corporatkjn;  Calparti  Shopping  Canter  Corporation... 

(19)  Tha  Oyaon-Kiaanar-Moran  Corporation,  Conquest  Exploration  Company;  Conquest  Exploration  Connany 

(20)  Edward  J  DeBanolo;  Macy  Acquinng  Company;  B,S.  Shipping  Center  Corporation 

(21)  Ply-Gem  mduatrlaa.  Inc:  Ralph  L  Ayars.  Vanlomi.  Inc 

(22)  Edward  J  Oebaitolo.  Sr ;  Allied  Stores  Corporation;  Allied  Stores  Corporation """" 

(23)  Edward  J  OeBartolo,  Sr ,  Allied  Stores  Corporation,  Alhod  Stores  Corporation., 


(24)  Barclays  Bank  (1964)  Penaion  Trust  Fund;  Macy  Acqumng  Corporation,  Lavrrence  Bridge  Shopping  Cantar  Corporation. 

(25)  Azabu  BuMmg  Company,  Ltd.;  The  Fuji  Bank  Limited;  Heller  International  Corporation 

(26)  The  Ohio  Mattraas  Company.  Slumber  Products  Corporation:  Slumber  Producte  Corporation 

(27)  Ryder  Systema.  Incorporated:  Rotien  Bush  Trust,  The  Motor  Transportation  . 


(28)  S  C  Johnaon  &  Son.  Incorporated:  Alvm  Burger  and  Sandra  Burger,  Bugs  Burger  Bug  KWars,  Incorporated 

(29)  Bnertcy  InvaatiiieiiU  Limited;  Brockway  Incorporated,  Brockway  Incorporaled 

(30)  Morgan  Qrenlei  Giwt>  Pic;  IMASCO  Ltd;  Genstar  Stone  Products  Con^Mny „ 

(31)  Redtand  PLC;  IMASCO  Ltd;  Genstar  Stone  Products  Company „ 

(32)  Aancor  Holdinga,  Incorporated;  Lalarge  Coppee  SA;  Ularga  Coppee  SA I'l 


870015 
870033 
870019 
870023 
870057 
870011 
870012 
870013 
870014 
870022 
870028 
870029 
870030 
870031 
870032 
870036 
870037 
870041 
870053 
870067 
870070 
870078 
870079 
870088 
870093 
870009 
870087 
870005 
870027 
870034 
870035 
8T0048 


Date 
termmaled 


10-09-66 
10-10-86 
10-14-88 
10-15-86 
10-15-86 
10-20-86 
10-20-86 
10-20-86 
10-20-88 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-22-86 
10-22-86 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
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FiscAi.  VEAP  1987  Transactions.  Transactions  Grantho  Early  Tbumnatkm.  Month  of  OCToeER-Coo«inu«J 


Nanw  o<  icqurtng  panon;  num  ct 


(33)  Sanyo  BaOac  Co .  Ltd.  Totiyo  Sanyo  Electnc  Co.,  Ltd..  Totiyo  Sanyo  Electhc  Co,  LM.. 

(34)  Tha  Gill«la  Co«npany.  Mr  and  Mn  Guaothef  Roth.  LuatraMi  Cofpoftbon  o«  / 


(35)  Swi  Owmical  Corporatton.  (3«omalloy  Amencan  Corpofaaon:  Owomalloy  Amartcan  Corpctaon 

(36)  Oanahar  Coqxxation;  Waamii  PacHic  industnes,  inc.  Westam  Pacific  industnea.  Inc 

(37)  Taniplaton  Enafgy.  IniL;  Gaytan  Simmon*.  Louoiana  Energy  and  Oavsiopmani  Co*. 

(38)  Ka«i  Rupert  Murdoch:  The  Oinslian  Broadcaaang  Natv«orti,  Inc..  WXNE-TV,  Ik 

(39)  Johnaoo  &  Johnson  LKeScan  incorporated;  UlaScan  jncorporaled 

(40)  TPRInyestmont  Assoaates:  Repeat  El-Sayed:  Cedar  Chemical  Corporation 

(41)  Biiartay  Inveatments  Lmted;  Everest  and  Jennings  International.  Everest  and  Jennmgs  liHaniaiiii^ 


(42J  AfeaHrawi  Company  o»  Amenca.  Allegheny  International.  Inc..  iWnois  Water  Treatment  Convwty 

IS  1?*-^^°"*??^  ""TlfT^  J?*™^  '-'*'  ''•««*~"  P«'«*^  Operating  Company.  LP,  Laar  PaMauoi  fm^  OpMk^  ciiii^' LPl 
(44)  Maml  Lynch  ft  Co .  kic;  GMco  Corporation:  Geteo  Corporation _ _.     .T.  ^ 


(45)  Pha^  tXxige  Corporaion:  The  Bntnh  Petroleum  Company,  pi  c  .  Kennecott  Santa  Fe  Corpt«lloo__ 

(46)  Payless  Caahways  Incorporated;  Kno>  Home  Centers,  Incorporaled.  Knox  Home  Centara.  Incorpofatad 

(47)  Or  Pepper  HoUng  Company;  Philip  Moms  Companea.  Inc..  The  Sevens*  Cor>«wiy 

(48)  El.  ikj  Pont  de  Nemours  I  Co.  Royel  Dutch  Pntmleero  Co..  Royal  OuaSi  Pe*otai»n  Ca 

(49)  Cowilry  and  Naw  Town  Properties  p  I  c.  Bay  Pinanaal  Corporation.  Bay  Fmanoal  Corporatian 

(50)  Dtvid  H  Murdock.  Kaiser  Cement  Corporation.  Kaiser  Cement  Corporation  

pi)  Chesobrough-Pond's  Incorporated:  Spectn*n  Group  incorporaled.  Spectnjm  Group  IncorporaiadI I 

(52)  UAL,  Incorporated:  Utah  Dnv-Ur-SeH  System,  Incorporated.  Utah  Dnv-UrSeH  Syalam, 

(53)  On-une  Sortwara  International.  Incorporated.  Manm  Manatla  Corporation;  Mwtn 

(54)  The  Estate  o(  AJtred  L   Kasliel;  C4ticorp.  Arro«»wood  of  Westchester 

(55)  The  LS  Siairea  Co..  Masco  Corp .  Evans  Rule  Compwy.  Inc ~  - 

(56)  Koppers  Ccinpai^r.  Inc  .  Herben  R  imbi.  mc    iHerbart  R.  ImM.  lac 


Tactmology,  Inc.. 


mimtMr 


S7O080 
8700SS 
B70977 


•7OTt7 
87012i 


(57)  Holy  Croaa  HeaKh  System  Corp  .  St  BenedKt's  HeMh  Syalam;  St  Banadtofa  HaMh  9yaltni_ 

(SB)  MMMbahi  Metal  Corporation;  aitec  Corporation.  Sdtec  Corporation 

(59)  OyaWete  Hotdmgs  pic;  TRW  Inc .  Resistive  Products  Owwon 

(eo»r 


I  AG;  General  Elertric  Company;  GE  Subaidiary,  Inc ,  28  GE  Sobs«*«y.  mc.  a«  ri 

(61)  Canary  Commmcalians  Corporalion;  Paras  Corporation,  Cowete  Television  Corp 

(62)  OarHajiraaai  AG.  (B  Mohn  and  J  Mohn.  UPEs);  HCA/Anoia  international.  RCA/Aiiola  kilaitMfcnal 

(63)  The  Firicfwn  PannarHipt  Gartach  Muakiaa.  mc ;  Garlach  Bavaraga  A»  OMrign 

(164)  The  Mennen  Company;  The  Carmen  Group.  LP,  CA.  Raed.  Inc 

(IS)  FJ.  SpMaan:  naa  mn.  tnc .  PoTa  irw  mc 


a  SaM:  C86.  me.,  CBS.  Son(^. „ 

(67)  National  mtargroup.  mc .  Revere  Copper  aad  BnMi  Int;  Ravaia'a  Akitnlnum  Foil  OlyWon 

(68)  Western  PuMahing  Group.  Inc  :  Perm  Corperalon;  Farm  Corporakon 

(69)  Dommion  iniemaaonal  Group,  mc.  TrananateiM  ODaviAar  I  aaifcig.  Ti 

(70)  Low  a  Sonar  PLC:  Powenec.  Inc  :  Powerlec,  Inc 


(71)  Gu*  ft  Wisliiii  mc.;  Bank  o<  Boston  Corperaaon;  Bank  M  Boaton  Copocalan "" 

(72)  Murphy  O*  Ctapsrakon.  AOanac  RKMeM  Companr.  Alanlic  RicMaW  Convany I Z 

(73)  Low  ft  Bonar  PLC:  Powartac.  Inc .  Powenec.  Inc 

(74)  Kayaa OaMra Ud.;  Keyas Olhhore.  Ltd .  Keyes  II.  Kayaa  III.  IV.  V;  Kayaa OMtaraT LiitTKarw'w.~Kli>W ".WJ 

(75)  Giant  Group.  Ltd .  Bama  mdusmea.  mc,.  BMiia  mdueWaa.  Inc. __  

(76)  United  Cikes  Gas  Company,  Tenneaaee-Vagna  Energy  Corporalkin;  Tiimnaaa  iraiaiili  Enaro^  CMoraiilin  _I 

(77)  John  J,  Rigas:  AmancaMe  Aaaooaies,  Ltd ,  AmencaMa  Aasooatae  Ltd. 

(78)  Muphy  CM  Corporation.  Ruor  Corporatton;  Fkjor  Dnitng  Servicea.  Ine 

(79)  McKesson  Corporation.  Morton  H  Sigel;  MiUbrook  Oistrteilors.  mc 


(80)  E.  I  <fej  Pont  da  Nwnours  ft  Co;  Inland  Stael  mduslrtat.  Inc..  M«<d  Slaal  Coal  Co 

(81)  Bunzl  pic  Smmour  Gnjbman;  PapercraK.  mc __ _ 

(82)  U  S  Health  Corp  o«  Cokimpu*.  Manon  General  HospMal;  Manon  General  Ho^itailT J!Z." 

(83)  Artra  Grox>  mconaoralad.  Sargent- Welch  Scwntific  Company:  Sargent- Wek:h  SaenMcCoiivwty.- 


870018 
870044 
870095 
BTWa 
870132 
870066 
870082 
870101 
8701119 
BTOOSI 
870073 
870061 
870064 
870066 
870100 
870111 
B70113 
870116 
870T27 
87D1S7 
870064 
8700S8 
870084 
870148 
8701S1 
870143 
870145 
870146 
870148 
870175 
890176 
870170 


Data 


870186 
870218 
B70226 
870010 
970086 
B70086 
S70103 
870109 
870112 
B70140 
870171 


10-23-46 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
10-24-86 
10-24-86 
10-24-86 
10-24-86 
10-24-86 
10-24-86 
10-25-86 
10-27-86 
10-27-86 
10-27-86 
10-26-86 
10-26-86 
10-20-86 
10-26-88 
10-26-86 
10-28-86 
10-29-86 
10-2B-86 
10-26-86 
10-26-86 
10-26-86 
10-29-86 
10-29-86 
10-29-86 
10-28-86 
10-29-88 
10-«^-88 
10-30-86 
10-30-88 


10-30-86 
10-30-80 
10-30-86 


K)-30-89 
10-30-86 
10-30-88 

10-31-86 
10-31-86 
10-31-86 
10-31-86 
10-31-86 
10-31-86 
10-31-86 
10-31-86 


FOR  FURTHER  INFORMATION  CONTACT. 

Sandra  M.  Peay.  Legal  Technician, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  301,  Federal  Trade 
Commission.  Washington,  DC  20580. 
(202)  326-3100. 

By  direction  of  the  Commission. 
Emily  H.  Rock, 
Secretary. 
(FR  Doc.  86-28481  Filed  12-18-«l:  8:45  amj 

aiUJMa  COOC  f750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttte  Secretary 

Agency  Form*  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Servicee  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
clearance  Id  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  December  12. 
1986. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  or  copies  of  packages] 

Office  of  the  Assistant  Secretary  for 
Health 

Subject:  1987  National  Work  Injury 

Followback  Survey — NEW— 
Respondents:  Individuals  or  households; 

Health  Resources  and  Services 
Administratioa 

Subject:  A  National  Survey  of  Mental 
Health  Professionals— NEW— 

Respondents:  Individuals  or 
households;.  Small  businesses  or 
organizations 


Canter*  for  Disease  Control 

Subject:  Dioxin  Morbidity  and 
Reproductive  Study  of  U.S.  Chemical 
Workers— Extension— (0920-0183) 
Respondents:  Individuals  or  households 
OMB  Desk  Officer  Bruce  Artim 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-8650  for  copies  of  package) 

Subject:  New  York  Billing  Form — 
Existing— HCFA-234 

Respondents:  Businesses  or  other  for- 
profit 

Subject:  Hospital  and  Hospital  Health 
Care  Complex  Cost  Report — 
Extension— (0938-0050)— HCFA-2552- 
85 

Respondents:  Businesses  or  other  for- 
profit 

Subject:  Information  Collection 
Requirements  in  Standards  for 
Intermediate  Care  Facilities  for  the 
Mentally  Retarded  45  CFR  Part  442, 


Raghter  /  VciL  SI,  Ko.  3*4  /  ftiday.  Deoember  19. 1986  /  WoficCT ^^ 


Stibpart  G— ^eioBta  tement — (QBM- 

0366>-HCrA-«-«7 
Reepon4iji(H.  SmaR  businesses  or 

organizations 
OMB  Desk  Officer:  Fay  S,  ludiceBo 

Social  Security  AdnimslialioB 

(Call  Reports  Qearaoce  Qf&cer  on  301- 
594-5706  for  copies  of  pack^ej 

SubjacL  Raquea*  for  Heariag — 
Exienion— («960-(ffie») 

Respondesils:  Individuals  or  boaaehc^ds 

OMB  Desk  Officer  ftidyEgm 

Office  of  Hianaa  Devafcapewt  Servkea 

(Call  Reports  CtearHnce  Officer  on  202- 
472r-4415  for  copies  of  package] 

Subject  Independent  Living  Initiatives — 
NEW— 

Respomknta:  Stale  or  local  gowuijuuents 

Subject:  Survey  of  Indian  ChM  Weffare 
and  Imp/lementation  of  the  Indian 
Child  WeTfare  Act  and  section  428  of 
the  Adoption  AaaialaBce  and  Child 
Welfare  Act  of  1980— NEW— 

Respoadenta:  State  at  local  novemasents 

OMB  Desk  OBkxr.  ^aiy  ^aa 

Office  of  the  Secretary 

(Call  Reports  Clearance  Officer  on  282- 

245-0S89  for  copies  of  padcage) 
Subject  WIS  Procurement  Solicitation 
and  Contracts — Extension — (0990- 
eil5) 
Respendents:  State  eriocal 
govenBBents;  Busineases  or  other  for- 
profit  institutions;  Small  tnisinesses  or 
otSanizatioDs 
OMB  Deak  Officer  Judy  Egan 

Copies  of  the  above  information 
collection  dearanoe  paokages  can  be 
obtained  by  calling  tiw  RepnrtB 
Clearance  Ctf&om'  oa  the  mmber  siiotvn 
above. 

Written  comments  and 
recommendations  for  the  proposed 
infbrmafion  coDectiens  sbetild  be  sent 
directly  to  the  appropdate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  JBranch.  New  Executive 
Office  Building,  Roam  3208.  Washington. 
DC  20503. 

ATTN:  tnaoM  of  OMB  Deak  Officer) 

Dated:  December  tS,  1986. 
Baifaara  S.  Wamalay. 
Acting  D^uty  Amistcmt  Sscretaryfor 
Management  AnaJytt  aad  Syatema. 
(FR  Dec  m-amuFOaA  !£-«».« «tt  am) 


Food  jmdOraf  AdminMration 
[DoGliatlle.44F-MVi 

Bernard  Food  tndustiles,  Jnc4 
Amended  FIBng  of  Food  Additiw* 
Petilloa 

AQENCY:  Food  and  Qng  Adnmiistration. 
ACVMM:  Itotioe. 

SUMMABV:  The  Food  «id  Dn« 
,  Administration  {FDA)  is  amending  the 
filing  notice  ior  a  food  additive  petition 
filed  by  Becnard  Food  Induatries,  Inc.  to 
amend  the  food  additive  regulations  to 
provide  for  the  use  of  aspartame  as  a 
sweetener  in  ready-to-serve  gelatin 
desserts.  The  previous  filing  notice  is 
amended  to  include  re«dy-to-6erve 
gelatins,  puddings,  and  fiibngs 
regardless  of  the  setting  systenL 
FOR  FURTHER  INFOSMATtON  COMTACT: 
Carl  L  t?iannetta.  Center  for  Food 
Safety  and  Applied  Nutrition  (HEF-334J, 
Food  and  Drug  Administration.  2D0  CSL 
SW..  Washington,  DC  20201.  202-426- 


Federal  Repstar  of  May  IS.  1984  (49  FR 

2111B),  FQA  publiriied  a  notice 
annooBcing  that  a  petition  {FAP  4A3775) 
had  iieen  filed  by  Bernard  Food 
ladoatties,  Inc^  1125  Hartrey  Ave.. 
Evanatoa.  IL  M20«.  The  notice  proposed 
to  provide  for  the  safe  use  of  aspartame 
as  a  sweetener  in  ready-to-serve  gelatin 
desaefta.  Skibeeqaently,  Bernard  Food 
InduMries,  Inc.,  amended  the  petition  to 
include  i^ady-to-eerve  gelatins, 
padeHngB,  -and  flllrngs  regardless  of  the 
setting  syatem. 

The  potenttflA  enviroranental  impact  of 
this  actien  ie  being  reviewed.  If  the 
agency  finde  that  an  environmental 
impact  startement  is  not  required  and 
this  petition  reeoHs  in  a  regulation,  tfre 
notice  of  avwUatali  ty  of  the  agency's 
finding  of  no  significant  impact  and  Ihe 
evidence  supporting  that  finding  will  be 
published  v»*h  the  regolation  in  the 
Fadacal  Hcyelei  in  accordance  with  21 
CFK  25.4a(c). 

Dated:  Decemher  10, 1986. 

Richard  |.  Rank. 

Acting  Director,  Center  JorFood  Safety  aad 
Applied  NutritioB. 

(FR  Doc.  86-28452  Filed  12-18-86:  8:45  am] 


Monensin  for  Vm  Jo  Qoat«  AvailabUty 
of  Data 


r.  Food  and  Drug  Administration. 
ACTKNC  Notice. 

SUMMAMV:  The  Pood  and  Drag 
AdminiaAration  !(PDA]  ie  announcing  fte 


availabiBty  of  target  animd  safety, 
effectiveness,  tissue  residue,  and 
envirormiental  data  which  may  be  used 
in  snpport  of  a  new  arnmal  drug 
application  (NAD A]  fer  use  of  monensin 
in  flie  feed  trf  goats  that  are  maintained 
in  confinement.  The  data,  contained  in 
Public  Master  File  (PMF)  3055,  were 
compiled  under  bkterregioial  H/RsewA 
Project  No.  4  (IR-4],  a  national 
agricuUiKe^Eegram  {Br«i>taiaing 
clearances  iar  use  of  agrioul^iraJ 
products  for  minor  animal  apecies  use. 
address:  Submit  NADA's  to  the 
Document  Control  Section  (HFV-18). 
Ceotar  for  Veterinary  Medkiine,  Food 
and  Drug  Adninielrafien,  5W0  Fisbers 
Lane.  Rockville,  MD  20857. 

FOR  RjnMBR  WFOMMnC 

Adriano  R.  Gabuten,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Adminictratimi.  seoOFiofarae 
Lane,  Rockville.  MD  20657,  303-44S- 
4813. 

SUPf>LeMENTARY  WPORWATIWI.  The  nse 
of  monensin  in  feed  fer  goats  is  a  new 
animal  drag  eae  under  section  ZOTfw)  of 
the  Federal  Food,  Drug,  and  Ctwmetic 
Aot  (the  act)  (21  U.S.C.  S21(^.  As  a 
new  animal  drug,  it  is  subject  1o  section 
512  of  the  act  121  U.S.C  36(&)  requiring 
thai  its  uaes  be  tfie  subject  of  an 
approved  NADA.  Rutgers  Umversity.     \ 
IR-4  Project  Cook  Ccdleee,  New 
Brunewick.  N]  08a(^  hn  fnvnAtd 
information  to  demonstrate 
effectiweneas.  safety  to  the  target 
aniooal.  tisane  residue,  aad 
environmental  data  for  nse  of  monensin 
in  the  feed  of  goats  that  are  maintained 
in  confinement  for  prevention  of 
coccidiosis  caused  by  Eimeria 
crandallis,  E.  christenseni,  and  E. 
ninakohfyokimovae.  Rutgers  also 
provided  an  environmental  assessment 
of  the  proposed  use. 

The  data  and  uiformafion  are 
contained  in  PMr  5055.  Sponsors  of 
NADA's  or  aupplemental  NADA's  may 
reference  without  further  authorization 
thei^ifi^to  support  approval.  An  NADA 
or  sui^leBLectai  NADA  should  include, 
in  addition  to  a  refraence  to  the  PMF, 
drug  labeling  and  other  information 
needed  for  approval,  such  as  data 
concerning  human  food  safety; 
marmfaeturing  methods,  facilities,  and 
controls;  and  information  addressing  the 
potential  environmBntal  impacts  of  tiie 
manufacturmg  process.  Persons  desiring 
more  information  concenring  the  PMF  or 
requirements  for  approval  of  an  NADA 
may  contact  Adriano  R.  Gabuten 
(aMress  above). 

IB  accordance  "wini  the  freedom  xA 
information  provisions  of  Part  SQ  (21 
CFR  Part  26')  and  §  514.11(e)(2)(iij  (21 


BEST  COPY  AVAILABLE 


45556 


Federal  Register  /  Vol.  51.  No.  244  /  Friday,  December  19,  1986  /  Notices 


CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  in  this  PMF  may  be  seen  in 
the  Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
'4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 

Dated:  December  15, 1966. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  86-28451  Filed  12-18-86;  8:45  am] 

BILLIMQ  COOC  4160-01-11 


Technical  Electronic  Product  Radiation 
Safety  Standards  Committaa; 
Rechartering 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  announces  the 
rechartering  of  the  Technical  Electronic 
Product  Radiation  Safety  Standards 
Committee  by  the  Commissioner  of  Food 
and  Drugs.  This  notice  is  issued  under 
the  Federal  Advisory  Committee  Act  of 
October  6. 1972  (Pub.  L  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)). 
DATE:  Authority  for  this  committee  will 
expire  on  December  24, 1988,  unless  the 
Commissioner  formally  determines  that 
rechartering  is  in  the  public  interest. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Schmidt,  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
2765. 

Dated:  December  15. 1986. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  86-28450  Filed  12-18-86;  8:45  amj 

MLUNG  COOC  41W>-01-M 


National  Institutes  of  Heaitti 

National  Arthritis  and  Musculosketatal 
and  Skin  Diseases  Advisory  Council  ct 
al.;  Notice  of  Establishment  and 
Restablishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463,  86  Stat.  770-776)  the  Director, 
National  Institutes  of  Health,  announces 
the  establishment  by  the  Secretary, 
Department  of  Health  and  Human 
Services,  on  November  1, 1986,  of  the 
following  Councils: 
National  Arthritis  and  Musculoskeletal 

and  Skin  Diseases  Advisory  Council 
National  Diabetes  and  Disestive  and 

Kidney  Diseases  Advisory  Council 


Pursuant  to  the  Federal  Advisory 
Committee  Act  and  the  Health  Research 
Extension  Act  of  1985.  November  20, 
1985  [Pub.  L.  9»-158,  section  402(b)(6)]. 
the  Director,  NIH.  announces  the 
establishment  of  the  following 
committees,  effective  January  1, 1987: 
Nursing  Research  Study  Section 
Acquired  Immunodeficiency  Syndrome 
Research  Review  Committee 
The  duration  of  these  committees  is 
continuing  unless  formally  determined 
by  the  Director,  NIH,  that  termination 
would  be  in  the  best  public  interest. 

Dated:  December  15. 1986. 
lames  B.  Wyngaarden, 

Director.  National  Institutes  of  Health. 
(FR  Doc.  86-28462  Filed  12-18-86;  8:45  am] 

atUMQ  COOC  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Superfund  Hazardous 
Waste  Worker  Health  and  Safety 
Training  Program  Notice  of  Meeting 

Notice  is  hereby  given  of  a  meeting  to 
be  held  at  the  HHS  North  Auditorium, 
330  Independence  Avenue,  SW., 
Washington,  DC,  on  January  12, 1987. 
The  meeting  will  begin  at  10  a.m.  and 
end  at  approximately  4  p.m.  or  at  the 
conclusion  of  public  comment  if  prior  to 
4  p.m.  The  meeting  is  open  to  the  public. 

Background 

Congress  authorized  a  new  program  of 
grants  in  Section  128  of  the  Superfund 
and  Amendments  and  Reauthorization 
Act  of  1986.  which  permits  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS)  to  fund  both 
classroom  and  Held-based  programs  to 
assure  that  hazardous  substances 
workers  and  their  supervisors  have  been 
trained  to  meet  health  protection  and 
safety  standards  and  regulations.  Such 
workers  include  those  at  Superfund 
sites,  those  at  the  scenes  of 
environmental  emergencies  at 
hazardous  waste  management  facilities 
and  those  engaged  in  transportation  of 
hazardous  wastes.  Recipients  of  these 
grants  are  to  be  non-profit  organizations 
with  demonstrated  ability  to  reach 
target  worker  populations  and 
demonstrated  experience  in 
implementing  and  operating  worker 
health  and  safety  training  and  education 
programs.  Up  to  $10  million  per  year  for 
fiscal  years  1987-1991  has  been 
authorized  to  support  this  grant 
program.  These  dollar  amounts  are 
budget  ceilings  and  actual  amounts  will 
be  appropriated  each  year  consistent 
with  the  Federal  budget  process. 

The  purpose  of  this  meeting  is  to 
describe  the  new  worker  training 


program  assigned  to  NIEHS  under  the 
new  Superfund  Amendments  and 
Reauthorization  Act  of  1986  legislation 
and  to  receive  oral  and  written 
comments  and  suggestions  regarding 
this  new  initiative.  These  comments  will 
be  considered  by  NIEHS  staff  in  the 
development  of  a  program 
announcement  which  will  solicit  grant 
applications. 

Topics  to  be  discussed  in  the  morning 
session  may  include  but  are  not  limited 
to  an  overview  of  section  126(a), 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  legislation. 
SUperfund  Hazardous  Waste  Worker 
Health  4  Safety  Training  Program  and 
possible  approaches,  and  the  NIH  grants 
process  and  implementation  plan.  Those 
wishing  to  make  oral  presentations  on 
the  Worker  Health  &  Safety  Training 
Program  will  be  given  that  opportunity 
following  the  overview.  These 
presentations  must  be  limited  to  7 
minutes.  Oral  presentations  should  be 
supported  by  written  documents  that 
can  be  left  with  NIEHS  staff  at  the 
meeting. 

A  draft  program  description,  which 
will  be  summarized  at  the  meeting,  is 
described  below.  Written  comments  are 
encouraged  and  it  is  requested  that  they 
be  received  by  close  of  business  January 
9. 1987.  Every  effort  will  be  made  to 
consider  comments  received  through 
January  16.  In  order  to  accommodate  as 
many  people  wishing  to  speak  as 
possible,  persons  wishing  to  make  oral 
presentations  should  contact  Ms.  Riley 
at  the  address  below  no  later  than 
January  5, 1987. 

Ms.  Janet  Riley,  Administrative  Office. 
OD,  NIEHS.  P.O.  Box  12233.  Research 
Triangle  Park.  NC  27709 

Attendance  is  limited  only  by  space 
available.  For  further  information 
regarding  the  meeting,  please  contact 
Mrs.  Riley  at  the  above  address  or 
telephone  919-541-7621  or  FTS  629-7621. 
The  official  Government  representative 
for  this  meeting  will  be  Dr.  John  Dement. 

Program  Description 

/.  Background 

Hazardous  waste  workers  include 
workers  at  active  and  inactive 
treatment,  storage  and  disposal  sites, 
hazardous  waste  clean-up  and  remedial 
action  sites,  emergency  response 
personnel,  and  workers  engaged  in 
transportation  of  hazardous  wastes.  In 
addition  to  actual  site  workers  and 
supervisors.  Federal,  state  and  local 
personnel  may  be  involved  with  site 
investigation,  remedial  action  or 
assessment  of  risk. 
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A  vanety  of  aiies,  particuiar^  these 
sites  involved  with  haiawjew  waste 
clean-up  and  remedial  actkin.  may  peee 
severe  healfh  and  safety  coocems  and 
are  characterized  by  the  large  variety 
and  number  of  substances  present, 
presence  of  nnlcown  substances  and 
general  ancontroTled  condition  of  the 
site.  Among  the  many  potential  hazards 
and  potential  exposures  at  these  sites 
are: 

(1)  Chemical  and  radiation  exposure. 

(2)  Exposune  My  bielogreal  Iraxards. 

(3)  Fire  and  exptoeion  hezards. 
f«)  Safety  liaxards,  inctading 

eleotricaL  TnaBsal  liftteg.  and  hea^ 

(5)  Heat  and  oald  expoaare. 

<«}  Ceafiiwd  «pBce  iwzarda.  inckdiss 
oxygen  ^ficsBucy. 

An  important  component  of  healtk 
and  safety  programs  for  hazardous 
waste  workers  is  appropriate  health  and 
safety  education  and  tiaiiuqg.  The 
Superfund  Amendaoeots  and 
Reauthorization  Act  of  19a§coataiBa 
important  occupatioiial  health  and 
saTefy  provisions  which  n>l«i«»««  these 
needs.  Section  126  lequires  that  the 
OccupaGonal  Safe^  aad  Health 
Administration  promulgate  intprim  ^y 
January  17. 1987)  and  final  (by  October 
17, 1987)  atandards  for  the  health  and 
aofety  protection  trf  eniplojFees  engaged 
in  hazardous  waste  operations.  Tliese 
standards  mat  address  tbe  following 
worker  protection  piovtsioiis. 

(1)  SiteAnaiyeis. 

pB\  Trainina. 

(3]  MedicaTSorveiHaiice. 

(4)  ft«te»Ji»e  Eqaipment 

(5)  Engiaeering  Cootrols. 

(6)  MaximmB  Exposare  iiaiita. 

(7)  lafnraiafea  PEOgranM. 
(8)HandUqg. 

(9)  Programs  for  Introduction  of  New 
Technology. 

(10)  Decontamination  Procedures, 
(llj  Emergency  Response. 

A  minimum  level  of  training  for 
hazardous  waste  workers  and 
supervisors  is  specified  in  section 
126(d).  Generei  »ite  workers  are 
required  to  receive  a  nMnimnm  of  40 
hours  of  iniHifl  instruction  off-site  and  a 
minimum  of  three  days  of  actual  field 
experience  under  die  dH<ectmi  of  a 
traioad,  experienced  sopervisor  at  fhe 
tiaie  of  assapBuent.  Supervisors  are 
required  to  receive  the  same  training  as 
general  workers  and  a  nummum  of  ei^t 
hours  of  specialized  training  in 
managing  hazardous  waste  operations. 

Superfund  Amendments  and 
Reauthorizatiaa  Act  of  li86  authorizes  a 
prognuB  of  grants  {or  traiaidosaitd 
educatku  of  wockers  engaged  in 
activities  rjlatod  to  hsaavdotts  waate 
removal,  containment  or  emeiigeA^ 


response,  fiacipieiils  of  these  grants  are 
to  be  uuafunfii  ocganissrlions  with 
demonatoated  aldlity  to  identify, 
describe  and  acceas  target  wotIdh' 
populatieos  and  with  demonstrated 
experience  with  iaspteaenting  worker 
heallb  and  safety  training  asid  edacatiaa 
prOiMins.  Die  GeogBesB  asBgmd 
respenaibility  int  adaHniatecHig  this 
grant  program  to  the  Nationai  inatitate 
of  EnviBanoaatol  Health  Sciences 
(NIEHSJ  an  toatiM>o«f  the  Naiioaal 
laatitiUas  of  Health  wiitfain  the  PHS. 
Congress  aatfisrized  funds  for  tins 
pMgram  far  a  five-year  period  beginning 
in  October.  ia8&  Up  to  $10  miUioB  aaay 
be  appropriated  for  this  poagrani  in  each 
fiscal  year.  Aonaal  iandiRg  leveis  wiH 
be  detertaiBed  throu^  the  Federal 
budget  process. 

//.  Description  x4  the  NIEHS  CtmOa 
Program 

The  NIEHS  hazardous  waste  worker 
protection  program  seeks  grant 
nppTirHtinrm  from  qualified  nonpeofit 
oi^anlzations  to  develop  and  sTJaiiniitpr 
health  and  safety  education  programs 
for  hazardous  waste  uwockeia.  Target 
popnlstions  for  thifi  training  are  wockers 
and  supervisors  engaged  in: 

(Ij  'Waste  handling  and  processing  at 
active  and  iaacQve  hazardous  subatance 
treatment,  storage  and  disposal 
facilities. 

(2J  dean-up.  removai  cnntainasent  or 
remedial  actions  at  waste  aites. 

(3)  Hazardous  substance  emergency 
respoBse. 

(4)  Hazardous  substance  disposal  sie 
risk  assessment  and  investigation, 
remedial  actroRs  or  dean-up  by  State 
and  local  personnel. 

(i>)  Tiaiwpoi  tafeoan  of  hazardous 

Tro^jHRg  pre^ams  AaH  satisfy 
minimum  re^jBireiments  for  hazardous 
waste  workers  as  specified  in  Federal 
Occupatienal  Safety  and  Heaith 
Administrafion  Regulatiens  w^tich  are  or 
may  be  praifmlgated.  Grawts  wiH  be 
made  for  curriculum  and  trairting 
materials  devektpment.  technical 
support  of  traintng,  (firect  student 
training,  and  training  program 
evahiatian.  R  is  intended  that  grant 
applications  will  addrees  aH  of  Ibe 
above  eteraents  in  order  to  achieve  a 
fully  integrated  and  effective  program. 
Training  and  education  progrsTrrs  for 
workers  engaged  in  ctean-up  or  remedial 
actioB  at  Superfund  dean-up  ntes  shafl 
addieas  each  of  the  foHo»wng  elements, 
at  a  minimum,  for  all  wmkws: 

(1)  Hazard  recognition  \o  TscKide 
biology,  timuiaiif,  physics  arwi  the 
nature  of  hazardous  materials  «s  weM  as 
the  practiEsi  appbcotion  -oi  this 
knowdedpe. 


<{1!\  ftrociples  of  toxicology,  biological 
monitoring  and  risk  assessment. 

(3)  Safe  woA  practices  and  general 
site  safety. 

f4)  Engineering  controls  and 
hazardous  waste  operations. 

(5)  Site  -safety  plans,  standard 
operating  procedures. 

(S)  Decoiitaniiiiation  practices  and 
procedttres. 

f7)  Emei^gency  procedures,  first  aid 
and  seff  rescue. 

(8)  Safe  use  of  field  equipment. 

f^  Handhng,  storage,  and 
transportation  of  hazardous  wastes. 

(10)  Use,  care  and  limitations  of 
personnel  protective  rtnfhing  and 
equipment. 

(11]  Safe  sampling  techniques. 

{171  Rights  and  responaibiiities  of 
workers  under  OSHA. 

In  addition  to  the  above  educatioo 
and  training,  some  foremen,  supervisors 
and  oQier  general  site  workers  w^th 
additional  tedhnical  responsibilities 
shall  be  provided  additiooal  specific 
training  to  inhliidp  topics  such  as: 

(1]  Site  surveiBancf. 

(2)  Site  safety  plan  drvrlnpmfiit 

{3)  Use  of  ^>eciai  instnuneatation  for 
site  assessmeat 

(4)  Safe  use  «f  speciahzed  equipsaent. 

(5)  Use  and  dnnontnminatinn  of 
special  persoBoel  protective  equipment 

(6)  Other  topics  wlm^  aaay  be  spaotfic 
for  a  particular  work  site. 

Training  programs  for  workers 
engaged  in  other  hazsodoux  waste 
operalions  stich  as  emetgeiicy  respoase 
(HAZMAT  Teams]  or  work  at 
hazardous  waste  treatment  storage  or 
disposal  facilities  should  be  designed  to 
meet  the  needs  of  the  proposed  target 
populatitms.  The  basic  coBteot  of  the 
curricuhim  should  include  aU  apphcable 
elements  mentioned  above  for 
Saperfimd  clean-up  site  woikers.  To  the 
maxinmm  extent  possible,  health  and 
safety  training  provided  by  NIEHS 
grants  must  be  integrated  with  other 
specialized  training  already  provided 
and  should  be  designed  to  enhance  and 
supplement  such  training.  Applicants 
must  demonstrate  such  integration  in 
their  grant  jqiplicatimi. 

Apphcants  should  have  demonstrated 
experience  with  implcmentiof  and  ^ 
operating  worker  health  and  safety 
traniing  prograins  and  demonstrated 
ability  to  identify,  deecribe,  access,  and 
train  target  populattons  of  workers 
engaged  in  haeardoos  v»ra»te  removal, 
containment,  emergency  response  or 
transportation.  A  major  goal  of  this 
grant  program  n  to  aasist  organizations 
with  development  of  mstitutional 
connpetency  to  provide  appropriate 
training  and  education  to  hazardous 
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waste  workers.  Two  or  more  nonprofit 
organizations  may  join  in  a  single 
application  and  share  grant  resources  in 
order  to  maximize  worker  group 
coverage,  enhance  the  effectiveness  of 
training,  and  bring  together  appropriate 
academic  disciplines  and  talents.  Such 
arrangements  are  encouraged.  Joint 
applications  must  have  specific  plans 
and  mechanisms  to  implement  the 
cooperative  arrangements  necessary  for 
program  integration  and  to  insure 
effectiveness.  Specific  expertise, 
facilities  or  services  to  be  provided  by 
each  participating  member  must  be 
identified. 

Worker  training  programs  must 
include  an  appropriate  combination  of 
classroom  instruction  and  hands-on 
demonstration  and  instruction  which 
simulates  site  activities  and  conditions. 
It  is  intended  that  offsite  instruction 
funded  by  the  NIEHS  grant  program  will 
be  supplemented  with  onsite  training 
under  the  direct  supervision  of  trained, 
experienced  personnel  at  the  time  of 
initial  job  assignment.  Both  initial  and 
appropriate  refresher  training  will  be 
covered  by  NIEHS  training  grants. 

Two  types  of  grant  awards  will  be 
made  under  the  NIEHS  worker  training 
and  education  program:  full  program 
grants  covering  the  full  range  of 
activities  including  program 
development,  direct  worker  training  and 
program  evaluation  and  planning  grants. 

Planning  grants  are  intended  to  assist 
organizations  which  demonstrate 
potential  for  providing  hazardous 
worker  training  but  need  additional 
developmental  efforts  prior  to  initiation 
of  full  curriculum  development  and 
training  activities.  Planning  grants  will 
be  funded  for  twelve  months  at  a 
maximum  level  of  $100,000.  After 
successful  completion  of  a  year  planning 
grant,  a  recipient  may  apply  for  a  full 
program  grant  on  a  competitive  basis.  It 
is  intended  that  only  a  limited  number  of 
planning  grants  will  be  awarded. 
Applicants  must  specify  in  their 
application  whether  or  not  they  are 
applying  for  a  planning  grant  or  a  full 
program  grant. 

Full  program  grants  will  be  awarded 
to  organizations  with  demonstrated  past 
worker  health  and  safety  training  and 
education  capability  and  ability  to 
identify,  describe  and  access  target 
populations.  Full  program  grantees  must 
be  able  to  immediately  initiate 
curriculum  development  and  worker 
training  activities.  Grants  will  be  for 
hazardous  waste  curriculum 
development,  direct  worker  training, 
program  evaluation,  and  related  support 
activities.  Grants  will  be  made  for  up  to 
a  five  year  period  with  annual  renewal 
based  on  availability  of  funds,  staff 


review  of  progress  toward  achieving 
training  objectives,  and  submission  of 
copies  of  ail  training  and  educational 
materials  developed  under  the  grant  to 
NIEHS.  A  detailed  annual  grant 
summary  report  is  required  with  the 
renewal  application.  In  addition,  NIEHS 
plans  an  interim  evaluation  of  all  grants. 

NIEHS  recognizes  the  need  for  close 
coordination  between  grantees, 
governmental  agencies  and  other 
training  providers  in  developing  training 
curricula.  Such  coordination  will  assure 
thorough  and  consistent  curricula  and 
will  maximize  use  of  training  materials 
which  have  already  been  developed, 
tested  and  used.  To  facilitate  exchange 
and  coordination.  NIEHS  will  sponsor  a 
3-day  working  meeting  soon  after  initial 
award  of  grants. 

///.  Eligibility  Requirements 

Any  public  or  private  nonprofit 
organization  providing  worker  health 
and  safety  education  and  training  may 
apply.  A  nonprofit  organization  is  any 
corporation,  trust,  foundation,  agency  or 
other  organization  which:  (1)  is  entitled 
for  exemption  under  section  501(c)(3)  of 
the  Internal  Revenue  Code,  or  (2)  is  not 
organized  for  profit  and  no  part  of  the 
net  earnings  of  which  inure,  or  will  inure 
upon  disclosure,  to  the  benefit  of  any 
private  shareholder  or  individual. 

IV.  Characteristics  of  Hazardous  Waste 
WorJter  Training  Programs 

Hazardous  waste  worker  training 
programs  to  be  funded  by  the  NIEHS 
shall  have  the  following  characteristics: 

(A)  Demonstrated  ability  to  identify, 
describe,  access  and  train  target  worker 
populations,  whether  organized  or  not. 
engaged  in  hazardous  waste  clean-up. 
containment,  emergency  response,  site 
evaluation  or  hazardous  waste 
transportation. 

(B)  Demonstrated  past  success  in 
development  and  implementation  of 
worker  safety  and  health  training  and 
education  programs. 

(C)  An  experienced  Program  Director 
,  with  demonstrated  capacity  for 

providing  leadership  and  assuring 
productivity  of  education  programs.  The 
Program  Director  shall  have 
responsibility  for  general  operation  of 
the  training  program  including  quality 
assurance  and  program  evaluation. 

(D)  Sufficient  program  staff  with 
demonstrated  training  experience  to 
assure  curriculum  development,  training, 
and  quality  assurance.  Appropriate 
technical  expertise  including  but  not 
limited  to  toxicology  and  industrial 
hygiene  must  be  available. 

(E)  Availability  of  appropriate 
facilities  and  equipment  to  support  the 


described  education  and  training 
activities  including  hands-on  instruction. 

(F)  A  specific  plan  for  preparing 
course  curricula,  distributing  course 
materials,  conducting  direct  worker 
training  and  conducting  program 
evaluations.  The  plan  shall  include 
involvement  of  appropriate  health  and 
safety  disciplines. 

(G)  A  Board  of  Advisors  or 
consultants  representing  user 
populations,  labor,  industry, 
governmental  agencies,  academic 
institutions  or  professional  associations 
with  interest  and  expertise  in  worker 
training  and  hazardous  waste 
operations.  The  Board  will  meet 
regularly  to  evaluate  training  activities 
and  will  provide  advice  to  the  Program 
Director. 

V.  Review  Procedures 

Grant  applications  must  address  each 
point  listed  in  Characteristics  of 
Hazardous  Waste  Worker  Training 
Programs.  Applications  will  be  reviewed 
on  a  competitive  basis  by  a  panel  of 
outside  experts.  The  following  factors 
will  be  considered  for  applications  for 
full  program  grants: 

(1)  Methods  and  techniques  to  be  used 
for  identifying,  describing,  and  accessing 
target  worker  populations  and 
anticipated  impact  of  the  proposed 
program.  Applicants  must  provide 
information  concerning  the  target 
hazardous  waste  worker  population  to 
be  trained.  This  information  must 
include  size  of  the  target  population, 
worker  profiles,  trades  and  job 
categories  to  be  trained,  geographic 
locations  of  workers  and  degree  of 
health  and  safety  training  already 
received. 

(2)  Evidence  of  management  and 
procedures  to  effectively  achieve 
elements  described  in  Characteristics  of 
Hazardous  Waste  Worker  Training 
Programs. 

(3)  Evidence  of  the  organization's 
performance  and  effectiveness  in 
planning,  implementing  and  operating 
training  and  education  programs  for 
workers.  Technical  and  professional 
expertise  of  present  or  proposed  staff 
shall  be  considered.  Such  expertise  will 
be  evaluated  by  resumes,  minimum 
position  qualifications  and  position 
descriptions. 

(4)  Methods  proposed  for  evaluating 
appropriateness,  quality  and 
effectiveness  of  training  including 
student  feedback,  course  critiques  and 
Board  of  Advisors  evaluations  and  other 
appropriate  evaluations  and  quality 
assurance  procedures. 
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(5)  Availability  and  continuing  access 
to  appropriate  scientific  and  technical 
expertise. 

(6)  Likelihood  that  the  program  will 
continue  beyond  the  grant  period. 

(7)  Reasonableness  of  the  requested 
operating  budget  and  overhead  in 
relation  to  proposed  program  activities. 

Applications  for  planning  grants  shall 
demonstrate  potential  for  providing 
hazardous  waste  worker  training  and 
education  programs  as  detailed  above 
for  full  program  grants.  Applications 
must  address  each  of  the  elements 
described  in  Characteristics  of 
Hazardous  Waste  Worker  Training 
Programs  describing  plans  for  achieving 
the  described  characteristics.  Planning 
grant  applications  must  specify  plans  for 
hiring  planning  staff.  It  is  important  that 
the  plans  describe  a  set  of  tasks  to  be 
performed  and  specific  time  frames  for 
each  task  leading  to  eligibility  for  a  full 
program  grant.  Award  of  a  planning 
grant  does  not  entitle  a  grantee  to  a  full 
program  grant  in  following  years.  Full 
program  grants  will  be  awarded  based 
on  a  competitive  review  of  the  merits  of 
each  application  and  availability  of 
funds. 

Dated:  December  17, 1986. 
|atne«  B.  Wyngaarden, 

Director,  National  Institutes  of  Health. 
|FR  Doc  86-28644  Filed  12-18-86;  8:45  amj 

BtLLMQ  COM  4140-41-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Information  Collection  Submitted  to 
ttte  Offlee  of  Management  and  Budget 
for  Review  Under  ttte  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer. 
Washington,  D.C..  20503.  telephone  202- 
39S-7313. 

Title:  Alaska  Townlot  Deed  Application 
(OMB  No.  1004-0026) 

Abstract:  Non-native  individuals,  groups 
and  businesses,  and  incorporated 
State  of  Alaska  municipalities  use  the 


Alaska  Townlot  Deed  Application  to 
obtain  title  to  Alaska  Townsites  (43 
U.S.C.  732)  from  the  Alaska  Townsite 
Trustee.  Applications  are  filed  on 
each  of  the  79  townsites  in  rural 
communities.  The  municipal 
governments  in  Alaska  villages  are 
the  principal  applicants  for  townlot 
deeds  using  this  application. 

Bureau  Form  Number:  AK  2564-19(l/84J 

Frequency:  On  Occasion 

Description  of  Respondents:  Non-native 
individuals,  groups,  and  businesses, 
and  incorporated  Alaskan 
municipalities 

Annual  Responses:  54 

Annual  Burden  Hours:  27 

Bureau  Clearance  Officer  Rebecca 
Daugherty  202-653-8853 

Guy  E  Baiet. 

Acting  Assistant  Director.  lAindand 

Renewable  Resources. 

December  10. 1986.  ' 

[FR  Doc.  86-28474  Filed  12-16-66:  8:45  am) 

BHUNO  CODE  4)10-t4-M 

I AA-620-421 1-022-24-10] 

Revisions  In  ttie  Oil  and  Gas  Leasing 
Procedures  To  Incorporate  Provisions 
of  Section  2(aK2)(A)  of  the  Mineral 
Leasing  Act  of  1920 

AQENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  revisions  in  the  oil 
and  gas  leasing  procedures  to 
incorporate  changes  required  by  Section 
2(a)(2)(A)  of  the  Mineral  Leasing  Act  of 
1920. 


SUMMARY:  The  provisions  of  section 
2(a)(2)(A)  of  the  Mineral  Leasing  Act  of 
1920,  as  amended  by  section  3  of  the 
Federal  Coal  Leasing  Amendments  Act 
of  1976,  become  effective  December  31, 
1986.  Section  3  requires  that  any  entity 
that  holds  or  has  held  a  Federal  coal 
lease  for  10  years  beginning  on  or  after 
August  4, 1976,  and  who  is  not  producing 
coal  in  commercial  quantities  from  each 
such  lease,  caimot  qualify  for  issuance 
of  any  other  lease  granted  under  the 
Mineral  Leasing  Act.  The  date  of  August 
4. 1986.  was  extended  to  December  31, 
1986,  by  the  Department  of  the  Interior 
Appropriations  Act,  Fiscal  Year  1986. 
EFFECTIVE  DATE:  December  31, 1986. 
ADDRESS:  Director  (620)  Bureau  of  Land 
Management,  18th  &  C  Streets,  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Gloria  J.  Austin,  Bureau  of  Land 
Management,  (202)  653-2190. 
SUPPLEMENTARY  INFORMATION:  Section 
2(a)(2)(A)  of  the  Mineral  Leasing  Act  of 
1920  was  amended  by  Section  3  of  the 


Federal  Coal  Leasing  Amendments  Act 
of  1976.  Section  2(a)(2)(A)  is  a  leasee- 
qualification  requirement  which 
mandates  that  any  entity  that  holds  or 
has  held  a  Federal  coal  lease  for  10 
years  beginning  on  or  after  August  4, 
1976,  and  who  is  not  producing  coal  in 
commercial  quantities  from  each  such 
lease,  cannot  be  issued  any  leases  for  . 
coal  or  any  other  mineral  covered  by  thte 
Mineral  Leasing  Act  of  1920. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  steps  are  being  taken  to 
inform  oil  and  gas  offerors  and 
applicants  of  the  provision  of  section 
2(a)(2)(A)  and  to  require  compliance. 
The  current  oil  and  gas  lease  from 
(3100-11)  has  been  modified  so  that 
prospective  noncompetitive  and 
competitive  oil  and  gas  lessees  will 
certify  comphance  with  qualifications 
concerning  Federal  coal  leases  as 
provided  by  the  statute.  Notices 
announcing  the  requirements  will  be 
posted  in  the  Public  Room  of  each 
Bureau  of  Land  Management  State 
Office.  Additionally,  appropriate 
language  has  been  inserted  in  the 
"Notice  of  Land  Available  for 
Simultaneous  Oil  and  Gas  Applications" 
and  the  "Detailed  Notice  of  Competitive 
Oil  and  Gas  Lease  Offering"  informing 
the  public  of  the  requirements. 

Rulemaking  amending  the  regulations 
in  43  CFR  Groups  3100,  3400,  and  3500 
has  been  published  in  the  Federal 
Register. 

Dated:  December  10, 1986. 

James  M.  Parker, 

Acting  Deputy  Director,  Bureau  of  Land 
Management 

(FR  Doc.  86-28449  Filed  12-18-86;  8:45  amJ 

BILLING  CODE  4310-M-M 


(CO-010-07-4410-08] 

Proposed  Decision  To  Designate 
Areas  of  Critical  Environmental 
Concern;  Final  Piceance  Basin 
Resource  Management  Plan,  CO 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice  of  proposed  decision  to 
designate  five  areas  as  areas  of  critical 
environmental  concern  (ACECs)  in  the 
Final  Piceance  Basin  Resource 
Management  Plan  (RMP). 

summary:  The  BLM's  White  River 
Resource  Area  Office  has  completed  a 
re-analysis  of  twenty  areas  identified  by 
the  Nature  Conservancy  (TNC)  for 
possible  designation  as  ACECs.  As  a 
result  of  the  re-analysis,  five  areas  are 
proposed  for  designation  as  ACECs  in 
the  Final  Piceance  Basin  RMP. 
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DATE:  Comments  must  be  received  by 
February  17. 1987. 

ADDRESS:  Comments  and/or  qoestions 
should  be  directed  to:  Willy  Frank, 
Project  Coordinator,  Bureau  of  Land 
Management.  White  River  Resource 
Area.  PO  Box  928,  Meeker,  Colorado 
81641.  Telephone:  (303)  878-3801. 
SUPPLEMENTARY  INFORMATION:  The 
Piceance  Basin  RMP/Environmental 
Impact  Statement  (EIS),  a 
comprehensive  land  use  plan  for  the 
Piceance  Basin  Planning  Unit  of  the 
White  River  Resource  Area,  was 
initiated  in  May  1962.  A  Draft  RMP/EIS 
was  completed  and  released  for  public 
comment  in  April  1984.  After  a  90-day 
comment  period  and  response  to  public 
comments,  a  Proposed  RMP/Final  EIS 
(PRMP/FEIS)  was  completed  and  issued 
in  March  1985. 

In  a  report  contracted  for  by  BLM  and 
prepared  in  conjunction  with  the  RMP, 
TNC  identified  twenty  areas  for  special 
management  area  designation.  Eight  of 
the  identified  areas  were  originally 
dropped  from  detailed  consideration 
and  analysis  in  the  RMP  as  they  did  not 
meet  the  required  identification  criteria 
of  relevance  and  importance.  The 
remaining  twelve  areas  were  analyzed 
within  the  various  RMP  alternatives.  In 
the  preferred  alternative/proposed  plan, 
only  a  portion  of  one  of  these  twelve 
areas.  Soldier  Creek,  was  proposed  for 
designation  as  an  ACEC.  Five  protests 
were  received  on  the  PRMP/FEIS  which 
disagreed  with  the  decisions  regarding 
ACEC  designations  and  protection  of 
important  plant  resources  in  the 
Piceance  Basin.  In  addition  to  protecting 
these  decisions,  the  protesters  also  felt 
the  proposed  management  policy  and 
measures  for  conserving  and  protecting 
important  plant  resources,  as  put  forth 
in  the  Draft  and  PRMP/FEIS.  were 
inadequate. 

Based  upon  refmed  guidance  and 
direction  received  from  BLM's 
Washington  Office  and  in  consideration 
of  the  protests,  the  BLM's  White  River 
Resource  Area  has  completed  a  re- 
analysis  of  all  twenty  of  the  areas 
identified  by  TNC  for  possible 
designation  as  ACECs.  This  re-analysis 
was  conducted  pursuant  to  applicable 
planning  regulations  at  43  CFR  Part  1600 
and  BLM  Manual  section  1617.8.  The 
proposed  new  ACEC  guidance  and  BLM 
Manual  section  1617.8  changes  were 
also  considered  in  the  course  of  the  re- 
analysis. 

Proposed  Decisions 

As  a  result  of  the  re-analysis,  the 
following  decisions  are  proposed. 

A.  Five  areas  are  proposed  for 
designation  as  ACECs  (two  of  the 


initially  identified  areas  are  combined 
into  one  ACEC).  All  areas  are  located  in 
Rio  Blanco  County,  Colorado. 

1.  Deer  Gulch  ACEC 

1,809  acres  contained  within  T3S, 
R94W,  sees  19,  30,  and  31;  T4S.  R94W. 
sees  S  and  6;  T3S.  R95W,  sees  24.  25,  and 
36.  6th  P.M. 

Resource  Values 

I  This  site  contains  the  largest  known 
concentration  of  Festuca  dasyclada 
populations  in  the  Piceance  Basin.  This 
rare  grass,  along  with  two  other  present 
plants.  Astragalus  lutosus  and  Aquilegia 
barnebyi,  are  federal  candidate  species. 
Four  remnant  vegetation  assodations, 
Agropyron  spicatum  var.  inerme, 
Pseudotsuga  menziesii/Symphoricarpos 
oreophilus,  Pseudotsuga  menziesii/ 
Symphoricarpos  oreophilus /Corex 
geyeri,  and  Quercus  gambellii- 
Cercocarpus  montanus/Carex  geyeri, 
also  occur  within  this  area,  as  does  the 
only  known  relatively  undisturbed 
stream  system  flowing  through  the 
Green  River  Formation  in  the  Piceance 
Basin. 

Resource  Use  Limitations 

An  area  containing  Festuca  dasyclada 
will  be  fenced  as  part  of  an  ongoing 
monitoring  plan. 

2.  Dudley  Bluffs  ACEC 

1,620  acres  contained  within  T2S, 
R87W.  sees  3.  4. 9. 10. 15. 16,  22,  and  23. 
6th  P.M. 

Resource  Values 

This  site  contains  the  type  locality  for 
two  very  rare  federal  candidate  plant 
species,  Physaria  obcordata  and 
Lesquerella  congesta.  Three  important 
remnant  vegetation  associations  are 
also  present — Atriplex  confertifolia/ 
Agropyron  spicatum  var.  inerme- 
Oryzopsis  hymenoides,  Juniperus 
osteosperma-Pinus  edulis/Agropyron 
spicatum  var.  inerme,  and  Atriplex 
confertifolia/Oryzopsis  hymenoides. 

3.  Lower  Greasewood  Creek  ACEC 

203  acres  contained  within  T2N, 
R98W,  sees  16. 17,  and  21.  6th  P.M. 

Resource  Values 

This  site  contains  four  of  the  six 
known  populations  in  Colorado  of  Gilia 
stenothyrsa,  a  rare  plant  species.  An 
important  remnant  vegetation 
association  is  also  present — Juniperus 
osteosperma-Pinus  eduUs/Aigropyron 
spicatum  var.  inerme. 


4.  South  Cathedral  Bluffs  ACEC 

316  acres  contained  within  T3S. 
R99W.  sec  19;  T3S,  RlOOW,  sees  11, 12. 
13,  and  24,  6th  P.M. 

Resource  Values 

This  site  contains  the  type  locality  for 
two  very  rare  federal  candidate  plant 
species,  Thalictrum  heliophilum  and 
Lesquerella  parviflora.  Gentianella 
tortuosa,  a  very  rare  plant  species  in 
Colorado,  is  also  present. 

Resource  Use  Limitations 

Selected  plan  populations  will  be 
fenced  to  ensure  protection  of  important 
habitats  from  livestock  trailing  and 
grazing.  Proposals  involving 
development  in  the  designated 
Cathedral  Bluffs  UUlity  Corridor  within 
the  ACEC  will  be  analyzed  on  a  case- 
by-case  basis  with  priority  given  to 
protection  and  preservation  of  the 
important  plant  populations  present 

5.  Yanks  Gulch/Upper  Greasewood 
Creek  ACEC 

This  area  contains  three  separate 
units  totalling  2,687  acres.  Unit  A  is 
comprised  of  1,882  acres  contained 
within  T2N.  R99W,  sees  27.  28.  29.  31.  32. 
33,  and  34,  6th  P.M.  Unit  B  is  comprised 
of  250  acres  contained  within  TIN, 
R99W,  sec  6:  TIN,  RlOOW,  sec  1;  T2N. 
R99W,  sec  31;  T2N,  RlOOW,  sec  36,  6th 
P.M.  Unit  C  is  comprised  of  555  acres 
contained  within  TIN,  R99W.  sees  3, 4, 
9,  and  10,  6th  P.M. 

Resource  Values 

This  site  contains  a  very  rare  federal 
candidate  plant  species.  Physaria 
obcordata.  In  addition,  it  contains  four 
important  remnant  vegetation 
associations — Pinus  edulis/ 
Amelanchier  utahensis-Arctoataphylos 
patula-Cercocarpus  montanus/Carex 
pityphila,  Juniperus  osteosperma-Pinus 
edulis /Amelanchier  utahensis- 
Cercocarpus  man  tonus,  Artemesia 
tridentata  spp.  wyomingensis- 
Symphoricarpos  oreophilus/  Elymus 
cinereus,  and  Elymus  cinereus. 

B.  The  Soldier  Creek  area  is  proposed 
for  designation  as  an  ACEC  if  the  state 
designates  their  adjoining  acreage. 
Designation  of  only  that  portion  on  BLM 
lands  will  not,  by  itself,  ensure 
protection  and  perpetuation  of  the 
important  values  contained  within  the 
entire  initially  identified  area. 

C.  The  School  Gulch  area  is  proposed 
for  designation  as  an  ACEC  if  ongoing 
monitoring  indicates  the  important 
values  present  require  designation  and 
special  management  attention  in  order 
to  ensure  their  protection  and 
perpetuation. 


D.  Twelve  initially  identified  areas  are 
not  proposed  for  ACEC  designation.  The 
following  resource  use  limitations  are 
common  to  all  proposed  areas.  Any 
additional  limitations  are  listed  above 
by  site: 

a.  All  uses,  improvements,  and 
surface-disturbing  activities  that  are  not 
consistent  with  the  purpose  of  the  ACEC 
and  would  affect  the  important  values 
and  quality  of  the  ACEC  will  be 
excluded,  with  the  exception  of 
unmitigable  valid  existing  rights. 

b.  An  ACEC  activity  plan  to 
specifically  address  detailed 
management  and  monitoring  necessary 
on  the  ACEC  consistent  with  the 
purpose  of  designation  will  be 
developed. 

c.  At  the  time  of  development  of  the 
ACEC  activity  plan,  the  need  for  off- 
road  vehicle  restrictions  will  be 
assessed. 

d.  Grazing  allotment  management 
plans  %vill  be  developed  or  revised  in 
concurrence  with  the  ACEC  activity 
plan  to  ensure  maintenance  of  each 
area's  significant  elements. 

e.  A  no  surface  occupancy  (NSO) 
stipulation  will  be  applied  to  selected 
important  plant  populations  and 
vegetation<association  occurrences  on 
new  mineral  leases.  For  existing  leases, 
BLM  will  work  with  the  lessee/operator 
on  surface  disturbing  application  plans 
to  mitigate  impacts  to  the  resources  for 
which  the  areas  are  designated. 

f.  Important  values  within  the  area 
will  be  protected  from  surface  disturbing 
activities  to  the  extent  such  protection 
does  not  unduly  hinder  or  preclude  the 
exercise  of  valid  existing  rights. 

g.  No  harvesting  of  forest  products 
will  be  allowed.  Further  information  and 
a  more  detailed  analysis  of  these 
proposed  decisions  is  available  at  the 
previously  listed  BLM  address. 

Dated:  December  6, 1986. 
NeU  F.  Morek. 
Slate  Director,  Colorado. 

(FR  Doc.  86-27972  Filed  12-18-86;  8:45  am) 
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IMT-930-07-4410-08] 

Availability  of  Draft  Resource 
Management 

aoency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  Availability  of  Draft 
Resource  Management  Plan/ 
Environmental  Impact  Statement  and 
Call  for  Comments. 


summary:  In  accordance  with  section 
202(f)  of  the  Federal  Land  Policy  and 


Management  Act  of  1976  and  section 
102(C)  of  the  National  Environmental 
Policy  Act  of  1969,  a  draft  Resource 
Management  Plan/Environmental 
Impact  Statement  (RMP/EIS)  has  been 
prepared  for  the  Dickinson  District.  The 
RMP/EIS  addresses  future  management 
options  for  approximately  67,520  surface 
acres  and  4.8  million  acres  of  Federal 
mineral  estate  administered  by  the 
Bureau  of  Land  Management  throughout 
North  Dakota.  The  RMP/EIS  includes 
the  application  of  the  coal  unsuitabihty 
criteria  (43  CFR  3481)  to  approximately  1 
million  acres  of  Federal  coal  having 
potential  for  development.  Decisions 
generated  during  this  planning  process 
will  supersede  land  use  planning 
guidance  previously  presented  in  four 
separate  Management  Framework  Plans 
(MFP):  Golden  Valley,  West-Central 
North  Dakota,  McKenzie-Williams.  and 
Southwest  North  Dakota  MFPs. 
PUBUC  participation:  Copies  will  be 
available  at  each  public  library  located 
in  all  counties  of  North  Dakota.  Copies 
of  the  draft  RMP/EIS  are  also  available 
from  the  Dickinson  District  Office,  202 
East  Villard,  P.O.  Box  1229.  Dickinson, 
North  Dakota  58602.  phone  (701)  225- 
9148.  Public  reading  copies  are  available 
for  review  at  the  following  locations: 
BLM.  Office  of  Public  Affairs,  Main 

Interior  Building,  Room  5600. 18th  and 

C  Sb«ete.  NW..  Washington,  DC  20240 
BLM,  Montana  State  Office,  Public 

Affairs  Office,  222  N.  32nd  Sti'eet. 

Billings,  Montana  59107 
BLM,  Dickinson  Distiict  Office,  202  East 

Villard.  Dickinson,  North  Dakota 

58602 

Background  information,  including 
maps  and  overlays  used  in  applying  the 
coal  unsuitabihty  criteria,  is  available 
for  review  at  the  Dickinson  Distiict 
Office. 

The  draft  RMP/EIS  will  be  available 
for  review  from  December  22, 1988, 
through  March  25, 1987.  Written 
comments  should  be  sent  to:  Mark 
Stiles,  Project  Manager,  North  Dakota 
RMP/EIS,  Dickinson  District  Office. 
Bureau  of  Land  Management,  P.O.  Box 
1229,  Dickinson,  North  Dakota  58602. 
Oral  or  written  comments  may  also  be 
provided  at  four  public  meetings  to  be 
held: 

January  27, 1987.  7:00  to  9:00  pm,  MST, 
BLM  Conference  Room.  202  East 
Villard,  Dickinson,  North  Dakota 

January  28, 1987,  7:00  to  9:00  PM  CST. 
Williams  County  Courthouse, 
Williston,  ND 

January  29, 1987,  7:00  to  9:00  PM  MST, 
Hazen  City  Hall,  Hazen,  ND 

February  3, 1987,  7:00  to  9:00  PM  MST. 
Four  Seasons  Pavilion,  Bowman,  ND 


All  comments  received  during  the 
review  period,  whether  written  or  oral 
concerning  the  adequacy  of  the  draft 
RMP/EIS  will  be  considered  in  the 
preparation  of  the  final  RMP/EIS  for 
BLM-administered  lands  and  minerals  in 
North  Dakota. 

SUPPLEMENTARY  INFORMATION:  The  draft 

RMP/EIS  analyzes  four  alternatives 
including  "no  action"  or  the 
continuation  of  present  management. 
The  other  three  alternatives  provide  a 
range  from  maximum  production  of 
commodity  resources  to  the  general 
protection  of  amenity  resources. 

Each  alternative  represents  a 
complete  management  plan  designed  to 
respond  to  four  broad  resource 
management  issues.  The  four  issues 
identified  during  the  initial  phases  of  the 
planning  process  are:  coal  leasing,  land 
pattern  adjustment,  oil  and  gas  leasing, 
and  off-road  vehicle  use  designations. 

The  RMP/EIS  includes  the  application 
of  the  four  land  use  planning  coal 
screens  to  approximately  4.2  million 
acres  of  federal  coal.  Also,  preliminary 
categorizations  of  all  BLM-administered 
lands  in  North  Dakota  for  either 
retention  or  disposal,  and  methods  to  be 
used  in  adjusting  the  public  land  pattern 
are  presented.  Approximately  460,400 
acres  of  federal  oil  and  gas  are  reviewed 
in  the  RMP/EIS  for  necessary  special 
leasing  stipulations.  The  RMP/EIS  also 
analyzes  the  need  for  off-road  vehicle 
restrictions  on  BLM-administered 
surface  lands  in  North  Dakota. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Stiles,  Project  Manager,  North 
Dakota  RMP/EIS,  Dickinson  Distiict 
Office,  202  East  Villard,  P.O.  Box  1229, 
Dickinson,  North  Dakota  58602, 
Telephone:  (701)  225-9148. 
Dean  Stepanek, 
State  Director. 
December  3, 1986. 

[FR  Doc.  86-27800  Filed  12-18-88;  8:45  am] 
MLUNQ  CODE  4310-ON-M 


IOR-943-07-4S20-10:  GP7-043] 

Filing  Of  Plats  of  Survey;  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  have  been 
officially  filed  in  the  Oregon  State 
Office,  Portiand,  Oregon  on  the  dates 
hereinafter  stated: 
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WUlHHlta 
Ongon 

T.  29  S.,  R.  7  W.: 
Accepted  and  officiaHy  filed  September  19. 

T.  34  &.  R.  2  W..  Accepted  October  m  1986: 
T.  34  S..  R.  3  W..  Accepted  Septenber  30. 

1980: 
T.  17  S..  R.  7  W  .  Accepted  October  10. 1988: 
The  abow-luted  piat«  wen  offkiaily  Tiled 
October  15, 19ea. 
T.  40S..  R.  3  E..  Accepted  October  17. 1906: 
T.  10  S,  R.  10  W,  Accepted  October  IS.  1986: 
The  above-listed  plats  were  oflicially  filed 
October  23. 1986. 
T.  20  S..  R.  9  W.. 
Accepted  October  31. 1988  and  officially 
filed  November  7.  1088. 

Washington 

T.  37  N..  R.  4  W.; 

Accepted  and  officially  filed  September  19. 
1980. 

T.  34  N.,  R.  2  EU 
Accepted  October  31, 1886  and  officially 
nieid  November  7. 1986. 

The  above-listed  plats  represent 
dependent  resurvey,  corrective 
dependent  resurvey.  subdivision  of 
sections,  metes-and-bounds  and  survey. 
FOR  FUttTHER  INPOfMATION  CONTACT 
Bureau  of  Land  Management,  825  N.E. 
Multnomah  Street  P.O.  Box  2965, 
Portland,  OR  9720& 

Dated  December  11. 1986. 

Champ  CVan8lMi.|r^ 

Acting  Chief.  Branch  of  Lands  ondMinerah 
OperationM. 

(FR  Doc  86-28453  Filed  12-16-68;  8:45  am] 


INTERSTATE  COMMERCE 
COMMISSION 

[Dodwt  Na  AB-57  fSUb-tto.  «M] 

Soo  Un«  Railroad  Co^  Abandonmcfrt 
Exemption;  BetwMn  MarshfMd  and 
Vespar.WI 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  40  U.&C 
10903.  et  seq..  the  abandonment  by  Soo 
Line  Railroad  Company  of  a  13.S5-mile 
line  of  railroad  between  Marshfield 
(milepost  2.40)  and  Vesper  (milepost 
16.05]  WI.  subject  to  standard  employee 
protective  conditions,  and  a  180-day 
pubhc  use  condition  under  49  U.S.C 
10906. 

DATE*  This  exemption  is  effective  on 
January  20. 1987.  Petitions  to  stay  must 
be  filed  by  December  29, 1986,  and 
petitions  for  reconsideration  must  be 
filed  by  January  8, 1987. 


AOOREilCI.  Send  pieadings  referring  to 
Docket  1^.  AB-57  (Sub-No.  19X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Larry  D. 
Stams,  804  Soo  Line  Building  P.O.  Box 
530, 105  South  Fifth  Street, 
Minneapolis,  MN  55449. 

FOR  FURTHER  RTORMATION  COMTACT: 

Joseph  H.  Dettmar  (202)  275-7245. 

tURRLBNCNTARY  INPORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  or  call  289-4357 
(DC  X4etropolitan  area)  or  toU  free  (flOO) 
424-5403. 

Decided:  December  11. 1986. 

By  the  Commiaaion.  Chairman  Cradison, 
Vice  Chairman  Simmons.  Commissioners 
Sterrett.  Andre,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc  86-28454  Filed  12-16-46: 8.^  aaj 

ICOOC  7«*5-OI-«i 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-ia.  397] 

ASARCO,  Inc.,  Amarftio  Copper 
Refinery,  Amarillo.  TX;  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  October  20.  1986  in  response 
to  a  worker  petition  received  on  October 
7. 1986  which  was  filed  on  behalf  of 
salaried  workers  engaged  in 
employment  related  to  the  production  of 
refined  copper  cathodes  at  ASARCO, 
Incorporated,  Amarillo  Copper  Refinery, 
Amanilo,  Texas. 

The  petitioning  group  of  workers  are 
subiect  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  i^een 
issued  (TA-W-1 7.886).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  28th  day  of 
November  1986. 

Marvin  M.  Fooks, 

Director,  Office  of  TratM  Adjustment 

Assistance. 

[FR  Doc  S6-2S538  Filed  12-14-88;  8Ai  am] 
wujNa  cooc  4sit-aiMi 


[TA-W- 10,441] 

BWAB,  Inc.  Stdney,  MT;  Termination 
of  Inwsttgatlon 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  27, 1966  in  response 
to  a  worker  petition  received  on  October 
9, 1966;  and  filed  by  employees  on 
behalf  of  workers  at  BWAB, 
Incorporated,  Sidney,  Montana. 

The  petitioiting  group  of  workers  are 
subject  to  on  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issoed  (TA-W-18,032).  Consequently 
further  investigation  in  this  case  would 
serve  no  purpoae;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  3rd  day  of 
November  1986. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  86-28539  Filed  12-18-86:  8:45  am) 

MLUNG  COOf  4(10-]»-M 


[TA-W-ia,491] 

Baker  Packers,  San  Antonio,  TEX; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  3. 1986  in 
response  to  a  worker  petition  received 
on  October  20, 1986;  and  filed  by 
employees  on  behalf  of  workers  at 
Baker  Packers,  San  Antonio.  Texas. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  September  30. 1988  (TA-W- 
17,848).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  ^e 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  14th  day  of 
November  1986. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  86-28540  Filed  12-18-86:  8:45  am] 

BHJJNO  cooc  4S10-WMI 


[TA-W-18.4231 

Brown  and  Root,  Inc.,  Ingleslde,  TX; 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  October  20, 1986  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Brown  and  Root, 
Incorporated,  Ingleside,  Texas. 


^ 


A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  November  13. 1986  (TA-W- 
18.394).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequaotly.  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  25th  day  of 
November  1986. 

Marvin  M.  Ptoeks, 

Director  Office  of  Trade  Adjustment 
Assislance. 

(FR  Doc.  88-28541,  Filed  12-18-88;  8^*5  am] 

BILLING  COOE  4S10-30-M 
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Cambridge  Rubber  Co.  et  al4 
Investigations  Regarding 
Certifications  of  ElfglbRfty  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
I  Secretary  of  Labor  under  section  221(a) 


of  the  Trade  Act  of  1974  ("flie  Act!  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Ttade 
Adjustment  Assistance,  Employment 
and  TYaining  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  person 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 


Assistance,  at  the  address  shown  bdow, 
not  later  than  December  29, 1986. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigatioos  to 
the  Director.  Office  ai  Trade  Adjustmcat 
Assistance,  at  the  address  shown  beknv, 
not  later  than  December  29. 1986. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employinent  and  Tkainiiv^ 
Administration,  U.S.  Department  of  T 
Labor.  601  O  Street,  NW.,  Washingtoi. 
DC  20213.  / 

Signed  at  Waafiingtoa  DC,  this  8th  day  of 
December  1986. 

Marvin  M.  rooks. 

Director,  Office  of  T>ade  Adjustment 
Assistance. 


PsiUUfter  {union/woHMw  •wi| 


CaiBtaWge  RufalMr  Co.  (»or»efs)-. 

Klaiis  «  Son  MacMne  S  Engine  («KX«ian). 
r  IM»  Q>.  -      •      ■ 


B  F  Goodnch  Tire  (Unroyal  Goodrtc*))  (wnltert) 

KuDpanhaanr  M>g  (ACTWUl .. 


Enneo  Mining  M>ichiiii.i)  (gowpany  and  MM) 
RockweU  InlwiMliul  OJMW) 


Satem  Tectxvcak  Sarwcw  (worftwit.. 


Amencan  Iniernaliona'  Mlq .  Corp.  (mxUan).. 
Sledn  Etmifntn.  Lid  hMMkao) . 


Bender  Bras.  S(iiiflsMa<  Inc  ifCTmJi 

Mcinnes  Sleel  Co  (xocVeisl 

Cmpomai  Tec»Moto«y  Cwp  (U9mi~~ 

Haile  GarmaBl  Inc  (»enti). 

Harroooy  Mills  (company 

Moveyaaa  Fouadaaooa  (HGWU) 

Tiiax  PvrlatUn.  Inc  (««MMal_ 

Titan  Pertoaioes.  Inc.  (^orkerti 

Eastman  Kodak.  Co  (»»CT<»ei») 


H*»ai*e«  Dye  imt  Btoach  (NmHU).. 

Kmden  Appafel  Corp.  (wxkan) 

Celanese  rtiers  Operations  (wodtare). 
WestdBle.  Inc  (Modwts)        _ 
Wetox  «A  Hakkwton  C«)  I 


WHson  Well  Service  (««xher»)       

Foul  U  TrucHBig  Ce  tcomptmy) 

Ktam  Alwrnii  Maud  tuSW/^ Z. 

Katser  Munvnum  Trentvwxx)  (l/SWH) 

ntl  Tadatatogy  SysisiM  (SElMt 

Coming  Glass  Works  (company) _ 

Bucyns  Ene  (USWA) 

Pnscilla  Dress  MIg.  Corp  (ILGWU) '. '. 

Euon  Co  USA,  Cantial  Expkirakon  Ow  (urahaiil 

Exxon  Co.  USA.  SouffMrestam  Dtv  (twxkars) 

PraB  Mining.  Co.  (UMW) 

Katoa-KucaoMi  Saanamar  (iMirtan^ 


Location 


Taneylotun.  MO.. 

Hill  City.  KS 

MWpQCLAI 


Akron,  OH .. 

Hi«)oro,OH.._ _ 

Salt  Lake  Qly.  UT.. 

AsWabuta.OH 

BekX  M. 

Ft.  Worth,  TX 

Taylora,  SC 

Bayonna,  NJ 

Cony,  PA 

Union.  NJ 


Hazietoo.  PA 

CutabertandwW„ 
New  Yorti.  NY..._.. 

Rehjgoi,  TX 

Camzo  Spgs,  tX.. 

Windsor.  CO ..._ 

MAmiaukee,  WI 

Underv  TN 

GreenviOe.  SC 

Crana.TX 

Snyder,  TX 

Many,  LA  . 


Iowa  Park.  XX 

Spokane.  WA. 

Spokane.  WA 

ReadingiPA. 

Mostogee.  OK 

S  MHwaukse.  WI . 

Fall  River.  MM 

Midtend,  TX 

Midtand.  TX 


Date 
received 


Cain«talOa*ii.«W- 

Kutztown.  PA 


12/1/86 

12/1/86 

t2/t/8S 

12/1/86 

11/28/86 

11/28/86 

11/28/86 

tSA/tS 

11/21/86 

U/1/S6 

.12/1/86 

t2/»SS 

12/3/86 

Mnfm 

>2M/a6 

12/1/86 
12/3/80 

nntm 

12/5/86 
t2/S/88 
t2/SMB 

12/5/88 
t2/S/8S 
UiS/86 
12/5/86 
»/$/8S 
I2»MS 
12/5/S6 

«»s/ee 

U/VSS 
12/5/86 
tZ/SMS 

12/ was 

12/3/86 

2/1/as 

t2/5/8S 


Dale  of 


T 


11/M/S6 
11/20/86 
XUWM 
10/31/86 
n/1«/8& 
It/17/86 
11/20/86 
11/2e/8S 

n/i4/s6 

t1/20««6 

11/20/86 

ti/3«/as 

11/10/88 
1t/2t/Be 
tW21/e6 

11/24/86 
tt/8«6 

tt/«/ae 

11/2S/86 
t1/25/8e 
t»/2t/86 
11/2S/86 
tt/2t/SS 

n/X4Ma 

11/29/86 
7/11/86 
11/26/86 
11/26/86 
tt/2S/S6 

tusnt 

12/1/86 
11/18/86 

tt/soi/e* 

11/24/86 

utsum 

It/tBMS 


P6tition  No. 


TA-W-18k711 
TA-W-18,712 
TA-W-1«,713 
TA-W-18.714 
TA.4«-1«,715 
TA-W-18.716 
TA-W-18.717 
TA-W^taj18 
TA-W-t«J19 
TA-W-te.720 
TA-W-18.721 
TA-«^18.722 
TA-W-1  aj23 
TA-W-te.724 
TA-W- 18.725 
TA-W-18.726 
T/M»^tS727 
TA-*»-18J28 
TA-W- 18.729 
TA-WM8,730 
TA-W- 18.731 
TA-W- 18.732 
T/MW- 18.733 
T/MI»- 18.734 
TA-W-1 8,735 
TA-W- 18,736 
T/k-W-lS.737 
TA-W-ia.738 
TA-W-1B.739 
TVMMS740 
TA-W-t8.741 
TA-W-18,742 
TA-W-t8J43 
TA-W-18.744 
TA-W-1S.745 
TA-W-1SJ46 


Artidaa  produced 


Rutiber  footwear. 

Flepair  oMaM  aqaipaiai*. 

Men's  stacks. 

Tree. 

Maa^  kswar*  and  «aat 

LHO  Machinery  and  dump  trucks. 

Tnick  brake  and  axle  oomponanM. 

Paper  makmg  macNnaiy. 

Oil  wan  punning  units. 


Steel  torgingr 


CNK^an^  < 

Oynttielic  MBric 

Ladies'  loundatooa 

Oil  we*  lag  and  perfoaMng. 

Ot  wef  long  and  pertoraWi^ 

Photografle  I 

Oyemg  o«nalura»andi 

Men's  and  boys  casual  i 

Oil  andgni 


Oaftig  e*  c8  wate. 

Hau«og  oi  drilfeng  nga 

Aluminum. 

RoNng  mii  parlor  atlng. 

Op>uakk.a«ii«.  devices. 

CwMiwiiaie. 

Suttace  nMng  equrpiMcA 


Crude  ott,  natiaat  gas. 
Caide  OH  naiwal  gam. 
Slaancoal 

Ladtes'  aportxaw. 


JFR  Doc.  86-28542  Filed  12-1 
aaian  coBE  49W-3IMI 


8:45  •») 


(TA-W-18,S44] 

Chevron  Cleves,  Ohio;  Termination  of 
Investigation 

PttrsoMit  to  section  221  of  the  Trade 
Act  of  1974,  tm  investigatioii  was 


initiated  on  October  20, 1960  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  the  Cleves.  Ohio 
refinery  of  Chevron. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issaed  (TA-W-ie,227).  Consequently, 
further  investigation  in  this  case  would 


serve  no  purpose:  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  14th  day  of 
November  1966. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Dec.  88-28643  POed  12-18-88;  8M  mm] 

BtLLMQ  COOE  4S1&-30-M 
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[TA-W-18,  5401 

D  and  I  Fastilons,  Inc^  Newark,  NJ; 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  November  3, 1986  in 
response  to  a  worker  petition  received 
on  October  27. 1986  in  which  was  filed 
by  the  International  Ladies'  Garment 
Workers'  Union  on  behalf  of  workers  at 
D  and  I  Fashions.  Incorporated,  Newark, 
New  Jersey. 

D  and  I  Fashions,  Incorporated, 
Newark,  New  Jersey  term  of  operation 
was  not  su^icient  to  determine  trends  in 
sales  or  production  which  is  essential  in 
making  a  determination  in  this  case.  The 
subject  firm  was  in  operation  from  May 
16, 1986  to  September  IS,  1986  (less  than 
six  months].  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose:  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC.  this  28th  day  of 
November  1966. 

Marvin  M.  Foolu, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  86-28544  Filed  12-18-86;  8:45  am) 

aiLUNO  COOC  4C10-30-M 


rrA-W-18,508] 

Four  Flags  Drilling  Co.;  Corpus  Cttristi, 
TX;  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  November  3, 1986  in 
response  to  a  worker  petition  received 
on  September  18. 1986;  and  filed  by 
employees  on  behalf  of  workers  at  Four 
Flags  Drilling  Company,  Corpus  Christi, 
Texas. 

A  negative  determination  appHcable 
to  the  petitioning  group  of  workers  was 
issued  on  September  12, 1986  (TA-W- 
17,764).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  14th  day  of 
November  1986. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  86-28545  Filed  12-18-86:  8:45  am] 

BlUJNa  CODE  4S10-30-M 


[TA-W-18.467) 

Halliburton  Services  Amariiio,  TX; 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  27, 1986  in  response 
to  a  worker  petition  received  on  October 
16, 1986:  and  filed  by  employees  on 
behalf  of  workers  at  Halliburton 
Services,  Amariiio,  Texas. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  October  15, 1986  {TA-W-1&- 
156).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  [MZ,  this  3rd  day  of 
November  1988. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  88-28546  Filed  12-18-68:  8:45  am] 

BiLUNQ  COOC  4810-40-41 


ITA-W-17,711J 

Mountrail  Development  Corp.;  Stanley, 
NO;  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  21, 1986  in  response  to  a 
worker  petition  received  on  June  27, 
1986  which  was  filed  on  behalf  of 
workers  at  Mountrail  Development 
Corporation,  Stanley,  North  Dakota. 

Mountrail  Development  Corporation, 
Stanley,  North  Dakota  is  a  start-up 
company  which  produced  a  heater, 
designed  to  be  used  in  arctic  conditions. 
Production  commenced  in  late  August 
1985  and  ceased  in  January  1986. 

Due  to  the  short  term  of  operation, 
statistical  trends  cannot  be  measured 
with  respect  to  the  irrpact  of  imports  on 
sales  and  production  declines  at 
Mountrail  Development  Corporation. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC.  this  26th  day  of 
November  1986. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  88-28547  Filed  12-18-86;  8:45  am] 

B«LUNQ  COOC  4S10-3O-M 


[TA-W-1S,2«4] 

Dismissal  of  Application  for 
Reconsideration,  IMurfin  Drilling  Co. 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Murfin  Drilling  Company.  Colby. 
Kansas.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-18.  264;  Murfin  Drilling 
Company.  Colby.  Kansas  (December 
4,1986) 

Signed  at  Washington.  DC  this  4lh  day  of 
December  1986. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  88-28548  Filed  12-18-86:  8:45  am] 

BHJJNQ  COOC  4S1»-30-M 

(TA-W-1S,  492] 

Termination  of  Investigation,  OWS  Inc. 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  3, 1986  in 
response  to  a  worker  petition  received 
on  September  18, 1966;  and  filed  by 
employees  on  behalf  of  workers  at  OWS 
Incorporated,  Plainville,  Kansas. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  October  31, 1986  (TA-W- 
18,315).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  14lh  day  of 
November  1986. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  88-28549  Filed  12-18-88:  6:45  am] 

MU.INQ  COOC  4S10-30-M 

[TA-W-18,«52] 

Termination  of  Investigation,  RCA 
Consumer  Electronics 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  November  24, 1986  in 
response  to  a  worker  petition  received 
on  November  17, 1986  which  was  filed 


on  behalf  of  workers  at  RCA  Consumer 
Electronics,  Indianapolis.  Indtana. 

The  petiUoniD^  ^otrp  of  workers  are 
subject  to  an  ongoing  investigatioo  for 
which  a  deterraiiuition  has  not  yet  been 
issued  (TA-W-18.610).  Consequently. 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washingten.  DC  this  Sth  d«y  of 
December  1986. 
Marvin  M.  Fooka, 

Director.  Office  of  Trade  Adjustment 
Assistance:. 

[FR  Doc  88-28550  Filed  13-18-88;  8:46  mm] 
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ITA-W-t«.0t7}         X 

Dismissal  of  AppHcaMon  for 
Reconskteratf  on;  Sooth  Tcmm  DrWIng 
&  Expkiralion  Col 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsiderathon  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  South  Texas  DriJling  k  Exploration 
Company.  San  Antonio.  Texas.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-18.087;  South  Texas  Drilhng  ft 

ExploratioB  Company,  San  Antonio, 

TX  (December  2. 1986) 

Signed  at  Washington.  DC  this  «th  day  of 
December  WiB. 
Marvin  M.  Feoks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  88-28551  Ftled  12-18-86;  S:«  am] 

BILLMC  COOC  4SM-30-M 


rrA-W-1«,4«31 


Termination  of  Investigation;  tKHHnts, 
Inc. 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  October  27. 1986  in  respcmse 
to  a  worker  petition  received  on  October 
14, 1986;  and  filed  by  the  employees  on 
behalf  of  workers  at  U-Joints. 
Incorporated.  Odessa.  Texas. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determinatioa  has  not  yet  been 
issued  (TA-W-l&saz).  Consequently 
further  investigation  to  this  case  would 
serve  no  purpose:  and  the  investigation 
has  been  terminated. 


Stffwd  at  Waaiiinstaa,  DClbio  Snt  day  ol 

November  1986. 

Marvia  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  88-28562  Filed  1^18-88;  •:«  an] 
siujNa  CODE  mo  m  m 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
uvcisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  Tbey 
specify  the  basic  hotiriy  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
constroction  prefects  of  a  similar 
character  and  in  iite  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  2d 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat  1494.  as  amended,  40 
U.S.C.  278a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  weD  as  such  additional 
statutes  as  may  fi-om  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimmn  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  constmctlon  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determinatton 
decisions,  and  notifications  snd 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
fi'om  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whicbever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a\ 
part  of  every  contract  for  performance 
of  the  described  work  witlxin  the 
geographic  area  indicated  as  required  by 
an  api^icable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minirpvun  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates,  determined  as  prevailing  is 
encouraged  to  sobmit  wage  rate  and 
fiinge  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Ccmstitution 
Avenue,  NW.,  Room  S-3504, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Fk)rida: 
FL86-1  (Jan.  3,  lg88)— pp.  102-103 
FL86-3  (Jan.  3, 1966}— pp.  108-111 

Volume  n 

Michigan: 
M186-1  (Jan  3, 1986)— pp.  385-386,  pp. 

393-394 
MI86-4  (Jan  3, 1986)— pp.  423-425 
MI86-7  (Jan  3. 1986}— pp.  445-448,  p. 

458 
MI86-17  (Jan  3. 19881— p.  488 
CMcIahoma: 


45566 
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OK88-1  {Jan  3. 1986)— pp.  797-798 
OK86-2  (Jan  3. 1986)— pp.  800-801 

Volume  III 

California: 
CA86-4  (Jan  3, 1986}— p.  70 

General  Wage  Detennlnation 
Publication 

Genral  wage  detenninations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  County.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 
DC  20402.  (202)  783-3238 

When  ordering  subscription(s].  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  The  subscription  cost 
is  $277  per  volume.  Subscriptions 
include  an  annual  edition  (issued  on  or 
about  January  1)  which  includes  all 
current  general  wage  determinations  for 
the  States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  12th  day  of 
December  1988. 

James  L.  Valin. 

Assistant  Administrator. 

(FR  Doc.  88-28295  Filed  12-18-86:  8:45  am] 

BnjJNO  CODE  4S10-27-M 


Mine  Safety  and  Health  Administration 
[Docket  No.  M-«6-171-Cl 

Blue  Diamond  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Blue  Diamond  Coal  Company,  P.O. 
Box  R.  Cumberland.  Kentucky  40823  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.326  (aircourses  and  belt 
haulage  entries]  to  its  Scotia  Mine  (LD. 
No.  15-02055)  located  in  Letcher  County. 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  all  belt  entries  used  as 
intake  and  return  aircourses  be 
separated  from  belt  haulage  entries  and 


that  belt  haulage  entries  not  be  used  to 
ventilate  active  working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  air  that  has  passed  over 
conveyor  belt  haulage  entries  to 
ventilate  the  active  working  places. 

3.  In  support  of  this  request,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system.  A  low-level  carbon 
monoxide  (CO)  detection  system  will  be 
installed  in  all  belt  entries  used  as 
intake  aircourses  and  at  each  belt  drive 
and  tailpiece  located  in  intake  air 
courses.  The  monitoring  devices  will  be 
capable  of  giving  warning  of  a  fire  for  a 
minimum  of  four  hours  should  the  power 
fail;  a  visual  alert  signal  will  be 
activated  when  the  CO  level  is  10  parts 
per  million  (ppm)  above  ambient  air  and 
an  audible  signal  will  sound  at  15  ppm 
above  ambient  air.  All  persons  will  be 
withdrawn  to  a  safe  area  at  10  ppm  and 
evacuated  at  15  ppm.  The  fire  alarm 
signal  will  be  activated  at  an  attended 
surface  location  where  there  is  two-way 
communication.  The  CO  system  will  be 
capable  of  identifying  any  activated 
sensor  and  monitoring  electrical 
continuity  to  detect  any  malfunctions. 

4.  The  CO  system  will  be  visually 
examined  at  least  once  each  coal 
producing  shift  and  tested  for  functional 
operation  weekly  to  insure  the 
monitoring  system  is  functioning 
properly.  The  monitoring  system  will  be 
calibrated  with  known  concentrations  of 
CO  and  air  mixtures  at  least  monthly. 

5.  If  the  CO  monitoring  system  is 
deenergized  for  routine  maintenance  or 
for  failure  of  a  sensor  unit,  the  belt 
conveyor  will  continue  to  operate  and 
qualified  persons  will  patrol  and 
monitor  the  belt  conveyor  using  hand- 
held CO  detecting  devices. 

6.  The  permanent  stoppings  separating 
the  conveyor  belt  entries  from  the  intake 
escapeway  will  be  specifically  approved 
in  the  Ventilation  System  and  Methane 
and  Dust  Control  Plan  for  the  mine. 

7.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
conunents  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  20. 1987.  Copies  of  the  petition 
are  available  for  inspection  at  diat 
address. 


Dated:  December  8. 1988. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
(FR  Doc.  86-28553  Filed  12-18-86:  8:45  am| 

MLLNM  COOC  4S10-43-M 

[Docket  No.  M-86- 1 72-C ] 

Blue  Diamond  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Blue  Diamond  Coal  Company.  P.O. 
Box  R.  Cumberland.  Kentucky  40823  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1103-4(a)  (automatic  fire 
sensor  and  warning  device  systems; 
installation;  minimum  requirements)  to 
its  Scotia  Mine  (I.D.  No.  15-02055) 
located  in  Letcher  County.  Kentucky. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
flight. 

2.  In  a  separate  petition  (M-86-171-C). 
petitioner  proposes  to  use  the  belt 
haulage  air  to  ventilate  active  working 
places. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  a  carbon  monoxide 
detection  system  which  will  provide 
identification  of  a  fire  within  a  distance 
of  2.000  feet  or  less. 

4.  In  support  of  this  request,  petitioner 
states  that  the  sensors  will  be  of  a  type 
which  will  give  early  warning 
automatically  when  a  fire  occurs  in  the 
belt  entry,  and  provide  both  audible  and 
visual  signs  that  will  permit  rapid 
location  of  the  fire.  The  automatic  fire 
detection  system  will  be  calibrated  to 
activate  the  warning  signals  should  the 
carbon  monoxide  concentration  reach  10 
parts  per  million  (ppm)  above  ambient. 
The  alarm  will  be  activated  at  an 
attended  surface  location  where  there  is 
two-way  communication.  The  system 
will  be  capable  of  identifying  any 
activated  sensor.  All  persons  will  be 
withdrawn  to  a  safe  area. 

5.  If  the  automatic  fire  detection 
system  is  affected  by  a  power 
interruption  or  other  malfunction,  the 
belt  conveyors  will  continue  to  operate 
only  if  a  qualified  person  continues  to 
monitor  for  carbon  monoxide  at  each 
section  loading  point  in  by  the 
malfunctioning  sensor. 

6.  Each  carbon  monoxide  sensor  will 
be  visually  examined  at  least  once  each 
day  during  production  periods  to  ensure 


proper  functioning.  At  least  every  month 
the  monitors  will  be  checked  for 
operating  accuracy  with  a  known 
concentration  of  carbon  monoxide  gas 
and  will  be  calibrated  as  necessary. 

7.  Permanent  stoppings  will  be  used  to 
separate  the  conveyor  belt  from  the 
intake  escapeway. 

8.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

PersoBs  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627.  vnb  Wilson 
Boulevard.  ArKngton.  Virginia  22203.  All 
conunents  most  be  postmarfced  or 
received  in  that  office  on  or  before 
January  2a  1987.  Copies  of  the  petition 
are  available  for  inspectitm  at  that 
addicss. 

Dated:  December?.  1988. 
Pstnos  W.  Snvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and HeoM. 

|FR  Doc.  ae-ZaSM  FJIed  12-18-86:  8:45  am) 

BlUJNfiCOOe  4B1«-4»-« 


[Docket  No.  ll-«6-t73-Cl 

Blue  Diamond  Coal  Co.;  Petftfon  for 
Modification  of  Application  of 
Mandaioi  y  Safety  Standard 

Blue  Diamond  Coal  Company.  P.O. 
Box  R,  Cumberland  Kentucky  40B23  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1105  (housing  of 
underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations;  shops,^  and 
permanent  pumps)  to  its  Scotia  Mine 
(I.D.  No.  15-02055)  located  in  Letcher 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  trf  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  ased  to 
ventilate  structures  or  areas  enclosing 
electrical  installatioos  be  coursed 
directly  to  the  retom. 

2.  In  a  separate  petition  (M-86-171-C), 
petitioner  proposes  to  use  the  belt 
haulage  air  to  ventilate  active  working 
places,  and  to  install  an  early  warning 
fire  detection  system  asing  a  low-level 
carbon  monoxide  system. 

v^^'    3.  As  an  alternate  method,  petitic»ier 
"*  proposes  that  underground  substations, 
power  centers,  stationary  battery 
charging  stations,  pumps,  and  rectifiers 


be  ventilated  with  intake  air.  They  will 
be  housed  in  a  fireproof  structure 
equipped  with  fireproof  doors  and  an 
automatic  fire  suppression  system. 
When  the  temperature  in  the  fireproof 
structure  reaches  165°  farenheit  or  when 
the  carbon  monoxide  (CO) 
concentration  reaches  15  parts  per 
million  (ppm)  above  the  established 
ambient  level  for  that  area,  the  fireproof 
doors  will  close,  incoming  power  to  that 
structure  will  be  deenergized,  and  a 
signal  will  be  activated. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  Biay 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  401S  Wilson 
Boulevard,  Arlington,  Virgiaia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
Januaiy  2a  1987.  Ci^ues  oi  the  petition 
are  available  for  inspection  at  ^at 
address. 

Dated:  December  9. 1988. 
Patricia  W.  Si>v«y, 

Associate- Assfstaat  Secretary  for  Mine 
Safety  and  Health. 

(FR  Doc.  86-28555  Filed  12-18-86;  8:45  am) 

■HJJNGCOOC  45ia-43-«i 


[Docket  No.  M-86-f84-CI 

Hickory  Coal  Co.;  PetMon  for 
Modification  of  Applfeation  of 
Mandatory  Safety  Standard 

Hickory  Coal  Company,  R.D.#1,  Box 
479.  Pine  Ckove,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the  appUcation 
of  30  CFR  75.1714  (self-contained  self- 
rescue  devices)  to  its  No.  1  Slope  (I.D. 
No.  36-07783)  located  in  Schuylkill 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

1.  The  petition  concerns  the 
requirement  that  each  operator  make 
available  to  each  person  who  goes 
underground  a  self-contained  self-rescue 
device  approved  by  the  Secretary  which 
is  adequate  to  protect  such  person  for 
one  hour  or  longer. 

2.  The  mine  is  always  damp  to  wet. 
The  only  electrical  equipment,  which  is 
a  pump,  is  located  at  the  foot  of  the 
slopa 

3.  Petitioner  states  that  the  distance 
from  the  mine  portal  to  the  actual 
working  force  is  less  than  2.000  feet.  The 


mine  can  be  evacaated  in  less  than  15 
minutes. 

4.  Petitioner  states  that  the  devices 
are  too  heavy,  bulky,  and  cumbersome 
to  be  worn  while  working  or  in  the 
narrow  confines  of  the  slope  gun  boat 
which  serves  as  a  ataBtr^)  at  the  mine. 

5.  Sections  of  the  mine  are  subjected 
to  freezing  temperatures  making 
constant  availability  of  the  devices 
questionable.  In  addition,  the  wet  mine 
conditions  make  it  difficult  to  locate  a 
suitable  dry  storage  locatiaB  for  the  self- 
rescuers. 

6.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  m  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administratioa,  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  20, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  tiiat 
address. 

Dated:  December  9. 1S86. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  forMine 
Safety  and  Health. 

(FR  Doc.  88-28556  Filed  12-18-86;  8:45  am) 

SnjJNOCOOE  451fr-4Vai 


[Docket  No.  M-86-ie3-C] 

Hickory  Coal  Co.;  Petition  for 
Modification  of  Aippllcatfon  of 
Mandatory  Safety  Standard 

Hickory  Coal  Company,  R.D.  #1,  Box 
479.  Pine  Grove.  Pennsylvania  17963  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1400  (hoisting  equipment; 
general]  to  its  No.  1  Slope  (I.D.  No.  36- 
07783)  located  in  Schuylkill  County, 
Pennsylvania.  The  petition  is  filed  under 
section  IQl(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  sununary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
odier  devices  which  are  used  to 
transport  persons  ia  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  widulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 
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3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specifled  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  AU 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  20. 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  9. 1986. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

|FR  Doc.  86-28557  Filed  12-18-66:  8:45  am] 

BNJJNQ  COOC  4S10-43-M 


[Docket  No.  M-86-17&-C] 

Kanawha  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Kanawha  Coal  Company,  Rt.  1,  Box 
420,  Ashford,  West  Virginia  25009  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1707  (escapeways:  intake 
air.  separation  from  belt  and  trolley 
haulage  entries)  to  its  Mill  Branch  Mine 
(I.D.  No.  46-07176)  located  in  Boone 
County.  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  escapeway 
required  to  be  ventilated  with  intake  air 
be  separated  from  the  belt  and  trolley 
haulage  entries  for  the  entire  length  of 


such  entries  to  the  beginning  of  each 
working  section. 

2.  As  an  alternative  method,  the 
company  is  projecting  an  eight  entry 
system  having  the  first  five  entries  on 
intake  air  and  the  other  three  entries  on 
the  return  air.  The  intake  and  return  will 
be  separated  by  permanent  stoppings, 
allowing  the  mine  to  have  two  separate 
and  distinct  travelways  to  insure 
passage  of  workers.  (3ne  designated 
escapeway  will  be  maintained  in  the  No. 
6  return  entry  utilizing  a  life  line  cord 
continuous  to  the  surface,  and  one  will 
be  maintained  in  the  No.  4  intake  track 
entry  continuous  to  the  surface.  The 
track  mounted  equipment  will  be  battery 
powered. 

3.  The  belt  conveyor  will  be 
suspended  in  the  No.  4  track  entry 
provided  with  the  conspec  carbon 
monoxide  (CO)  monitoring  system  with 
both  surface  and  underground  signaling. 
A  competent  person  will  be  stationed  on 
surface  to  respond  to  signals  received  at 
the  base  station. 

4.  The  belt  control  starter  boxes  and 
electrical  components  will  be  housed  in 
a  dust  proof  and  fireproof  structure 
using  concrete  and  cinder  block.  The 
belt  conveyor  will  be  provided  with 
water  sprays  directed  towards  both  top 
and  bottom  belts  to  control  and 
eliminate  coal  dust  being  suspended  and 
accumulated  in  the  entry. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  Office  on  or  before 
January  20. 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  9, 1986. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc.  86-28558  Filed  12-18-86;  8:45  am] 

MUtNa  COOC  4S10-43-M 


[Docket  No.  M-86-178-C] 

S  and  M  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

S  and  M  Coal  Company.  129  North 
Street.  Lykens,  Pennsylvania  17048  has 
filed  a  petition  to  modify  the  application 


of  30  CFR  75.1400  (hoisting  equipment: 
general)  to  its  Buck  Mountain  Slope  (I.D. 
No.  36-02022)  located  in  Dauphin 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  die  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  of  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
conunents  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  Ail 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  20, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  9, 1986. 

Patricia  W.  SUvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

(FR  Doc.  86-28559  Filed  12-18-86;  8:45  am] 
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(Docket  No.  M-M-76-C1 

Southern  Ohio  Coal  Co.,  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Southern  Ohio  Coal  Company,  P.O. 
Box  552.  Fairmont.  West  Virginia  26554 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Martinka  No.  1  Mine 
(I.D.  No.  46-03805)  located  in  Marion 
County.  West  Virginia.  The  petition  is 
filed  under  Section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  sumary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  length  of  trailing 
cables  used  for  shutUe  cars  (#4  AWG 
3C  2KV  flat)  be  limited  to  600  feet. 

2.  The  mains  are  nine  entries  %vide,  the 
advancing  longwall  sections  are  four 
entries  wide.  The  position  and  angle 
(60°)  of  coal  blocks  necessitated  by  roof 
conditions,  and  the  restricted  length  of 
trailing  cables  allowed  to  be  used  on 
developing  sections  requires  moving  the 
power  centers  on  a  frequent  basis. 

3.  Petitioner  states  that  appUcation  of 
the  standard  would  result  in  a 
diminution  of  safety  for  the  miners 
ejected  because  it  would  require  more 
pluging  and  unplugging  of  high  voltage 
plugs  and  power  receptacles,  and  more 
frequent  manual  relocation  of  a  6  ton 
power  center  by  using  employees  and 
scoops.  It  would  also  require  the 
installation  of  more  distribution  boxes 
on  the  section  which  creates  possible 
shock  hazards  with  metal  boxes  being 
located  in  a  breakthrough  or  entry.  In 
addition,  it  would  create  the  possibility 
of  other  pieces  of  equipment  (i.e.  scoop 
bolter)  runnning  into  distribution  boxes. 
The  additional  wire  termination  points 
associated  with  the  additional  boxes 
could  cause  more  fi-equent  loose 
connections,  high  currents  and  cable 
heating. 

4.  As  an  alternate  method,  petitioner 
proposes  to  increase  the  length  of  the 
trailing  cables  to  900  feet  In  support  of 
this  request,  petitioner  states  that  all 
shutde  car  breakers  will  be  calibrated  to 
be  accurate  within  15%  of  any  trip  unit 
setting;  breaker  settings  %vill  be  checked 
each  shift;  additional  training  programs 
to  train  the  mechanics  in  breaker  theory 
and  setting,  and  training  in  cable 
maintence  will  be  conducted  more 
frequently;  and  cables  will  be  inspected 
twice  per  week. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  Uie  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
recieved  in  that  office  on  or  before 
January  20, 1987.  Copies  of  the  petition 
are  available  for  inpsection  at  diat 
address. 

Dated:  December  9, 1986. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  66-28560  Filed  12-18-86;  8:45  am] 

BILUNO  COOC  4610-43-11 


NATIONAL  FOUNDATiON  ON  THE 
ARTS  AND  HUMANITIES 

Arts  in  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (State  Arts  in 
Education  Grants  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  January  5-6, 1987  from  8:30  a.m.- 
9:00  p.m.  and  on  January  7. 1987  from 
8:30  a.m.-5:00  p.m.  in  room  M-09  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  January  7, 1987  from 
11:15  a.m.-5:00  p.m.  to  discuss  poUcy 
issues. 

The  remaining  sessions  of  this 
meeting  on  January  5-6. 1987  from  8:30 
a.m. — 9:00  p.m.  on  January  7. 1987  from 
8:30  a.m. — IIKX)  a.m.  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
apphcants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506.  202/682-5532. 


TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

December  15, 1986. 
John  H.  Clatk, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  86-28475  Filed  12-18-86;  8:45  amj 

BILUNO  COOC  7537-«1-ll 


Arts  in  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Arts  in 
School  Basic  Education  Grants  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  January  8, 1987  from  8:30 
a.m.-0:00  p.m.  and  on  January  9, 1987 
from  8:30  a.m.-5:00  p.m.  in  room  M-09  of 
th  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  January  7. 1987  from 
11:15  a.m.-5:00  p.m.  to  discuss  policy 
issues. 

The  remaining  sessions  of  this 
meeting  on  January  8, 1987  from  8:30 
a.m.-9:00  p.m.  and  on  January  9. 1987    , 
from  8:30  a.m.-ll:00  a.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidecne  to  the  agency  by  grant 
apphcants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  of  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Office,  National 
Endowmnent  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433. 
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December  15. 19e& 
lohn  H.  Clark. 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 
|FR  Doc.  86-28476  Filed  12-18-86;  8:45  am) 
■NJJNOCOOC  7SS7-at-M 


Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  notice  is  hereby  given  that  a 
meeting  of  the  Music  Advisory  Panel 
(Opera-Musical  Theater  Overview 
Section)  to  the  National  Council  on  the 
Arts  that  was  to  be  held  on  January  5-6, 
1987.  from  9:00  a.m.-6:30  p.m.  in  room 
M-14  of  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  will  include 
guidelines,  producers'  grants,  and  five- 
year  plan. 

If  you  need  accommodations  due  to  a 
disability,  please  contact  the  Office  for 
Special  constituencies.  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20500.  202/682-5532. 
TTY  202/882-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/882-5433. 

lohn  H.  Clark. 

Director.  Office  of  Council  and  Panel 

Opera tioas.  National  Endowment  for  the  Aria. 

December  15. 1966. 

(FR  Doc  88-28477  Filed  12-18-86;  &45  am) 

aiUMQ  CODE  7S17-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  the  Office  of 

Management  and  Budget  (OMB)  review 

of  information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  OMB  for  review  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 


1.  Type  of  submission,  new,  revision 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  loa  Appendix  A. 

3.  The  form  number  is  applicable:  N/ 
A. 

4.  How  often  the  collection  is 
required:  As  necessary  in  order  for  NRC 
to  assess  the  adequacy  of  proposed 
seismic  design  bases  and  the  design 
bases  for  other  geological  hazards  for 
nuclear  power  plants  constructed  and 
licensed  in  accordance  with  the  Atomic 
Energy  Act  of  1954.  as  amended  (the 
Act). 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  for  nuclear  power 
plants. 

6.  An  estimate  of  the  number  of 
respondents:  3  annually. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  50.000. 

6.  An  indication  of  whether  section 
3504(h].  Pub.  L  9690-^11  applies:  Not 
applicable. 

9.  Abstract:  The  regulations  require 
utilities  that  propose  to  build  and 
operate  nuclear  power  plants  to  design, 
construct  and  maintain  those  plants  to 
withstand  geologic  hazards,  such  as 
faulting,  seismic  hazards,  and  the 
maximum  credible  earthquake,  to 
protect  the  health  and  safety  of  the 
public  and  the  environment. 
ADDRESSES:  Copies  of  the  submittal  may 
be  inspected  or  obtained  for  a  fee  from 
the  NRC  Public  Document  Room,  1717  H 
Street.  N.W..  Washington.  DC  20555. 
FOR  FURTHER  INFORMATION:  Comments 
and  questions  should  be  directed  to  the 
OMB  reviewer  Jefferson  B.  Hill.  (202) 
395-7340. 

NRC  Clearance  Officer  is  Brenda  Jo 
Shelton.  (301)  492-8132. 

Dated  at  Bethesda.  Maryland,  this  ISth  day 
of  December  1986. 

For  the  Nuclear  Regulatory  Commissioo. 

PStiida  G.  Norry. 

Directory.  Office  of  Adminittration. 

(FR  Doc  66-28503  Filed  12-18-86;  8:45  am] 

BiUJNO  COM  79N-01-M 


(Docket  Nos.  50-369  and  50-370] 

Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  impact,  Duke  Power 
Company 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  proposed 
amendments  which  would  change  the 
expiration  date  for  the  McGuire  Nuclear 
Station.  Unit  1.  Operation  License,  NPF- 
9  from  February  28,  2013.  to  June  12. 
2021,  and  change  the  expiration  date  for 


the  McGuire  Nuclear  Station  Unit  2, 
Operating  License,  NPF-17,  from 
February  2a  2013  to  March  3.  2023. 

Identiflcadon  of  Proposed  Action 

The  currently  licensed  term  for 
McGuire,  Units  1  and  2,  is  40  years 
commencing  with  issuance  of  the 
construction  permits  (February  28, 1973). 
Accounting  for  the  time  that  was 
required  for  plant  construction,  this 
represents  an  effective  operating  license 
term  of  31%  years  for  Unit  1  and  30 
years  for  Unit  2.  The  Ucensee's 
application  dated  December  16, 1985, 
requests  a  40-year  operating  license 
term  for  McGuire.  Units  1  and  2. 
Additional  information  in  support  of  the 
request  is  provided  by  the  licensee's 
letter  for  November  24, 1986. 

Summary  of  Enviroomental  Assessment 

The  Commission  has  reviewed  the 
potential  environmental  impact  of  the 
proposed  change  and  has  issued 
"Environmental  by  the  Office  of  Nuclear 
Reactor  Regulation  Relation  to  the 
Change  in  Expiration  Dates  of  Facility 
Operating  License  Nos.  NPF-9  and  NPP- 
17.  Duke  Power  Company,  McGuire 
Nuclear  Station.  Unit  Nos.  1  and  2."  This 
evaluation  considered  the  previous 
environmental  studies,  including  the 
"Final  Environmental  Statement  Related 
to  Operation  of  William  B.  McGuire 
Nuclear  StaUon.  UniU  1  and  2"  (FES) 
April  1976,  its  addendum  of  January 
1981.  and  more  recent  Commission 
policy. 

Radiological  Impacts 

The  population  beyond  a  five  mile 
radius  of  McGuire  Units  1  and  2,  based 
on  the  1980  census,  is  lower  than  the 
population  which  was  predicted  in  the 
FES  based  on  the  1970  census.  The 
population  within  the  five-mile  radius  of 
the  McGuire  Station  is  greater  than  that 
predicted  in  the  FES.  The  exclusion  area 
and  nearest  population  center  are  not 
changed  and  local  land  usage  remains 
rural.  The  site  will  continue  to  meet  the 
requirements  of  10  CFR  Part  100.  Station 
radiological  effluents  to  unrestricted 
areas  during  normal  operation  have 
been  well  within  Commission 
regulations  regarding  as-low-as-is- 
reasonbaly-achievable  (ALARA)  limits, 
and  are  indicative  of  future  releases.  In 
addition,  the  proposed  additional  years 
of  reactor  operation  do  not  increase  the 
annual  public  risk  from  reactor 
operation.  Thus,  the  higher-than- 
projected  population  growth  rate  within 
five  miles  of  the  site  does  not  change  the 
environmental  impact  findings  in  the 
FES  becuse  its  effects  are  offset  by 
favorable  radiological  exposure  from 
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plant  releases  during  normal  operation 
and  by  low  public  risk  from  accidents. 
With  regard  to  station  personnel,  the 
licensee  complies  with  Commission 
guidance  and  requirements  for  keeping 
radiation  exposures  ALARA  for 
occupational  exposures  and  would 
continue  to  comply  with  these 
requirements  during  any  additional 
years  of  facility  operation  and  also 
apply  advanced  technology  when 
availble  and  appropriate.  Accordingly, 
radiological  impacts  on  man,  both  onsite 
and  offsite,  are  not  significantly  more 
severe  than  previously  estimated  in  the 
FES  and  our  previous  cost-benefit 
conclusions  remain  valid. 

The  net  annualized  enviommental 
impacts  attributable  to  the  uranium  fuel 
cycle,  which  form  the  basis  for  Table  S3 
of  10  CFR  51,  remain  essentially 
unchanged  from  those  addressed  in  the 
SER  addendum.  The  environmental 
impacts  attributable  to  transportation  of 
fuel  and  waste  to  and  from  the  McGuire 
Nuclear  Station,  with  respect  to  normal 
conditions  of  transport  and  possible 
accidents  in  transport,  would  continue 
to  be  as  set  forth  in  Summary  Table  S-4 
of  10  CFR  51.52,  and  the  values  in  Table 
S-4  would  continue  to  represent  the 
contribution  of  fransportation  to  the 
environmental  costs  associated  with  the 
reactor. 

Non-Radiological  Impacts 

The  licensee  has  conducted  a 
demonstration  project  in  accordance 
with  Section  3ie(a)  of  the  Clean  Water 
Act  which  demonstrates  that  thermal 
discharges  from  the  Station  are  such 
that  the  water  quality  and  the 
indigenous  biota  of  Lake  Norman  are 
protected.  The  demonstration  project 
has  been  approved  by  the  State  of  North 
Carolina,  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permitting  authority. 

The  Commission's  review  of  the 
requested  extension  concluded  that  all 
potential  impacts  have  been  identified, 
described  and  evaluated  in  its 
previously-issued  environmental  impact 
statements  and/or  appraisals  and 
reviews  by  the  NPDES  permitting 
authority  under  the  Clean  Wate  Act.  All 
operational  non-radiological  impacts  on 
aquatic  biological  resources  have  been 
assessed  by  the  Commission  on  bases 
other  than  a  life-of-plant  basis;  hence, 
the  requested  extensions  will  not  alter 
previous  Commission  findings  and 
conclusions.  The  NPDES  permit 
provides  additional  environmental 
protection. 

Finding  of  No  Significant  Impact 

The  Commission  has  reviewed  the 
proposed  change  to  the  expiration  dates 


of  the  McGuire  Units  1  and  2  Facility 
Operating  Licenses  relative  to  the 
requirements  set  forth  in  10  CFR  Part  51. 
Based  upon  the  environmental 
assessment  the  Commission  concluded 
that  there  are  no  significant  adverse 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendments 
will  not  have  a  significant  adverse  effect 
on  the  quality  of  the  human 
environment.  Therefore,  the  Commission 
has  determined,  pursuant  to  10  CFR 
51.31.  not  to  prepare  an  environmental 
impact  statement  for  the  proposed 
amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  December  16, 1985, 
and  supplemental  letter  of  November  24, 
1986  (2)  the  Final  Enviommental 
Statement  Related  to  Operation  of 
William  B.  McGuire  Nuclear  Station 
Units  1  and  2,  April  1976,  with  its 
addendum  dated  January  1981,  (3) 
Ucensee's  letter  of  August  23, 1985  with 
report  pursuant  to  Section  316(a)  of  the 
Clean  Water  Act  and  (4)  the 
Environmental  Assessment  dated 
December  16, 1986.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room. 
1717  H  Street  NW.  Washington.  DC. 
20555  and  at  the  Atkins  Library, 
University  of  North  Carolina,  Charlotte 
(UNCC  Station).  North  Carolina  28223. 

Dated  at  Bethesda.  Maryland,  this  16th  day 
of  December  1966. 

For  the  Nuclear  Regulatory  Commission. 
B.|.  Youngblood. 

Director.  PWR  Project  Directorate  No.  4, 
Division  of  PWR  Licensing-A. 
(FR  Doc.  86-28504  Filed  12-18-86;  8:45  am) 

BIUJNG  COOC  7SM-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittees  on 
General  Electric  Reactors  (ABWR)/ 
Safety  Philosophy,  Technology,  and 
Criteria;  Meeting 

The  ACRS  Subcommittees  on  General 
Electric  Reactors  (ABWR)/Safety 
Philosophy,  Technology,  and  Criteria 
will  hold  a  joint  meeting  on  January  7. 
1987,  Room  1046, 1717  H  Street,  NW,. 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  January  7,  1987—^9:00  a.m. 
Until  the  Conclusion  of  Business 

The  GE  Reactors  Subcommittee  will 
begin  its  review  of  the  ABWR.  This  will 
be  a  preliminary  session  to  explore  the 
status  of  this  project  and  to  be  briefed 


on  efforts  regarding  a  licensing  basis 
agreement  between  GE  and  the  NRC.  A 
current  description  of  the  ABWR  is 
sought  as  well  as  schedules  from  GE 
and  the  staff.  The  SPTC  Subcommittee 
will  review  the  status  of  the  NRC  Staffs 
work  on  the  Safety  Goal  Policy  and  on 
USI  A-17,  "Systems  Interactions  on 
Nuclear  Power  Plants." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements, 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Richard  Major  (telephone  202/634-1414). 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.  which  may 
have  occurred. 

Dated:  December  15, 1986. 
Morton  W.  lilwrlun. 

Assistant  Executive  Director  for  Project 

Review. 

[FR  Doc.  86-28501  Filed  12-18-86;  8:45  am] 

BOXma  CODE  7S«0-01-M 


[Docket  Nos.:  50-546  and  50-S47] 

Order  Terminating  Construction 
Permits 

In  the  Matter  of  Public  Service  Company  of 
Indiana.  Inc.;  Wabash  Valley  Power 
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Association.  Inc.  (Marble  Hill  Nuckar 
Generating  Station.  Units  1  and  2). 

I. 

PubKc  Servie  Company  of  Indiana. 
Inc..  and  Wabash  Valley  Power 
Association,  Inc.  are  the  holders  of 
Construction  Permits  Nos.  CPPR-170 
and  CPPR-171  which  authorize 
construction  of  the  Marble  Hill  Nuclear 
Generating  Station,  Units  1  and  2.  in 
Jefferson  County,  Indiana.  The 
construction  permits  were  issued  on 
April  4. 197a 

IL 

On  November  14. 1984.  Public  Service 
Company  of  Indiana.  Inc.  (PSI). 
announced  the  cancellation  and 
abandonment  of  the  Marble  Hill  plant. 
PSi  informed  the  NRC  of  cancellation 
and  provided  a  site  stabilization  plan  on 
March  1. 1985.  On  November  3. 1986,  the 
presidinf  Atomic  Safety  and  Licensing 
Board  issued  a  Memorandum  and  Order 
Terminating  Operating  License 
Ptoceeding. 

For  the  reasons  set  forth  in  section  Q 
above,  and  pursuant  to  the  directive  of 
the  -Atomic  Safety  and  Licensing  Board 
in  LBP-88-37,  Construction  Permits  Nos. 
OPPR-170  and  CPPR-171  are  hereby 
terminated. 

This  Order  is  effective  upon  issuance. 

Dated  at  Betheada.  Maryland,  this  leih  day 
of  December  198a. 

For  the  Nudear  Regulatory  CoRHnwsioa 
Haioid  R.  DhUim. 

Director,  Office  of  Nuchar  Reactor 

Regulation. 

|FR  Doc  ae-28S<S  Piled  12-18-08:  a-45  am) 

ICOK  TSM-at-M 


IDockct  No*.  50-S46  and  50-S47] 

Public  ServkM  Company  of  Indiana, 
Inc.  and  Wabash  VaHay  Power 
Association,  Inc^  Withdrawal  of 
Application  for  Operating  Licenses 

The  Public  Service  Company  of 
Indiana.  Inc.,  and  Wabash  Valley  Power 
Association.  Inc.,  by  their  Motion  To 
Terminate  Proceedings  dated  April  4, 
1985,  have  requested  withdrawal  of  their 
application  for  licenses  to  operate  the 
Marble  Hill  Nuclear  Generating  Station, 
Units  1  and  2.  a  two-unit  pressurized 
water  reactor  at  its  site  located  in 
Saluda  Township,  Jefferson  Coimty. 
Indiana.  A  copy  of  the  Motion  To 
Terminate  Proceedings  is  available  for 
inspection  in  the  NRC's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC.  On  November  3. 1986 
the  Atomic  Safety  and  Licensing  Board 
issued  a  memorandum  and  Order 
Terminating  the  Operating  License 


Proceeding  {LBP-86-37).  The  Nuclear 
Regulatory  Commission  grants  the 
applicants'  request  for  withdrawal  of 
this  application. 

Notice  of  receipt  of  the  application 
was  published  in  the  Federal  Register  on 
March  25, 1983  (48  FR  12609). 

Dated  at  Bethesda.  Maryland,  this  16th  day 
of  December  19a& 

For  the  Nuclear  Regulatory  Commission. 
B. ).  Youngblood. 

Director.  PWR  Project  Directorate  No.  4. 
Division  of  PWR  Licensing-A. 
|FR  Doc.  86-28506  Filed  12-18-86:  8:45  am) 

aiLLWtG  CODE  7SSe-«1-M 


[Docket  No.  S0-2MI 

Three  Mile  Island  Nudeer  Station,  Unit 
Na  1;  Dental  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

Metropolitan  Edison  Company,  Jersey 
Central  Power  and  Light  Company. 
Pennsylvania  Electric  Company.  GPU 
Nuclear  Corporation. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  in  part,  a  request  by  GPU 
Nuclear  Corporation,  et  al.  (the 
licensees)  for  an  amendment  to  FaciUty 
Operating  License  Na  DPR-50  issued  to 
GPU  Nuclear  Corporation,  et  al.  for 
operation  of  the  Three  Mile  Island 
Nuclear  Station.  Unit  No.  1  (TMI-1) 
located  in  Dauphin  County, 
Pennsylvania.  Notice  of  consideration  of 
issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
October  22. 1986  (51  FR  37511). 

The  purpose  of  the  licensee's 
amendment  request  was  to  incorporate 
new  and  revised  Teclmical  Specification 
(TS)  requirements  for  operating  and 
testing  the  Fuel  Handling  Building  (FHB) 
Engineered  Safety  Feature  (ESF)  Air 
Treatment  System  and  the  Auxiliary 
and  FHB  Air  Treatment  System. 
Included  in  this  request  was  a  proposal 
to  delete  TS  4.12.3.2.d.  which  would 
eliminate  the  requirement  for  operating 
the  Auxiliary  and  FHB  Air  Treatment 
System  at  least  ten  hours  per  month. 

The  licensee  considered  deletion  of 
TS  4.12.3.2.d  was  justified  because  the 
Auxihary  and  FHB  Air  Treatment 
System  was  not  required  to  meet  the 
Regulatory  Guide  (1.52)  for  ESF 
ventilation  systems,  and  furthermore, 
the  subject  surveillance  was  not 
recommended  in  Regulatory  Guide 
(1.140)  for  normal  ventilation  systems. 
However,  due  to  the  accident  mitigation 
role  maintained  by  the  Auxiliary  and 
FHB  Air  Treatment  System,  even  after 
installation  of  the  new  FHB  ESF  Air 
Tt«atment  System,  the  Conmtission  has 


determined  the  licensee's  justification  Is 
insufficient.  Consequently,  the 
requirements  for  operating  both 
ventilation  systems  at  least  ten  hours 
per  month  has  been  retained. 

AU  other  provisions  of  the  amendment 
request  have  been  approved  by 
Amendment  No.  122  dated  December  12. 
1986.  Notice  of  Issuance  of  Amendment 
No.  122  will  be  published  in  the 
Commission's  biweekly  Federal  Register 
notice. 

The  licensees  were  notified  of  the 
Commission's  denial  of  the  proposed 
Technical  Specification  change  by  letter 
dated  December  12, 1986. 

By  January  20, 1987,  the  licensees  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commissiun.  U.S. 
Nudear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington.  DC  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda.  US.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  Ernest  L  Blake,  Jr..  of 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street.  NW..  Washington.  DC 
20037,  attorney  for  the  licensees. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  August  25, 1986,  as 
revised  on  October  1, 1986,  (2)  the 
Commission's  letter  to  GPU  Nuclear 
Corporation  dated  December  12, 1986. 
and  (3)  the  Commission's  Safety 
Evaluation  issued  with  Amendment  No. 
122  to  DPR-50  dated  December  12. 1986 
These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC  and  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  Education 
Building.  Commonwealth  and  Walnut 
Streets.  Harrisburg.  Pennsylvania  17126. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Director.  Division  of  PWR  Licensing-B. 

Dated  at  Betliesda.  Maryland,  this  12th  day 
of  December.  1086. 
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For  the  nuclear  regulatory  Commissiui. 
John  F.  Stolz, 

Director  PWR  Project  Directorate  No.  ft 

Division  of  PWR  Licenaing-B. 

(FR  Doc.  86-28502  Filed  12-18-86;  8:45  am) 

BIUJNQ  COOC  7$9O-0t-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2258: 
Amdt  #3] 

Declaration  of  Disaster  Area  Missourt; 
Cttange  of  Interest  Rates 

The  above-numbered  Declaration  (51 
FR  37532).  as  amended  (51  FR  40099). 
and  (51  FR  41887)  is  hereby  further 
amended  to  change  the  interest  rate  for 
nonprofit,  eleemosynary  and  similar 
organizations  from  10.5  percent  to  9.5 
percent  Any  loans  approved  to  an 
organization  in  this  group  between 
October  1, 1986,  and  this  date,  will  be 
automatically  adjusted  to  reflect  the 
new  rate.  All  other  information  remains 
the  same. 


(Catalog  of  Federal  Domestic  AssisUnce 
Programs  Nos.  59002  and  59008) 

Dated:  November  13, 1986. 
Alfred  E.  Judd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

(FR  Doc  86-28496  Filed  12-18-86;  8.-45  am) 

MUJNe  COOE  ••W-Ot-M 


STATE  JUSTICE  INSTITUTE 

Instttute  Program  Priortties, 
Conditions  and  Limitations  on  Awards; 
Policy  Statement  AvaHabMity 

AQENCV:  State  Justice  Institute. 
action:  Notice. 


summary:  The  State  Justice  Instihite  Act 
of  1984  (Pub.  L  98-620,  Title  II.  sec. 
203(f))  requires  that  interested  parties  be 
given  notice  and  a  reasonable 
opportunity  to  comment  on  Institute 
rules,  regulations,  guidelines  and 
instructions  prior  to  final  issuance. 
Notice  is  hereby  given  that  copies  of  a 
policy  statement  describing  Institute 


pn^m  priorities,  conditions  and 
limitations  on  awards,  and  appUcation 
and  review  procedures  is  available  for 
review  and  comment  from  the  State 
Justice  Institute  at  the  address  given 
below. 

date:  Comments  from  interested  parties 
on  the  policy  statement  must  be 
received  no  later  than  January  12, 1987. 
ADDRESS:  Copies  of  the  policy  statement 
are  available  from  and  comments  should 
be  returned  to: 

State  Justice  Institute,  Superior  Court  of 
the  District  of  Columbia,  Suite  5230. 
500  Indiana  Avenue,  NW., 
Washington,  DC  20001 

FOR  FURTHER  INFORMATION  CONTACT: 

John  B.  Pickett,  Acting  Executive 
Director,  State  Justice  Institute  at  the 
address  given  above;  telephone  (2021 
62ft-0001. 

John  B.  Pickett 

Acting  Executive  Director. 

(FR  Doc  86-28478  Filed  12-28-86;  8:45  am] 

BUJJN8  CODE  M2S-SC-II 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b<e)(3). 


federal  energy  regulatory 

commission: 

"federal  register"  citation  of 

previous  announcement:  51  fr  44969, 

December  15, 1986. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  December  17, 1986, 10:00 

a.m. 

CHANGE  IN  THE  MEETING:  The  following 

items  have  been  added: 

Item  No..  Docket  Nos..  and  Companies 

CAM-13— RM87-&-000.  Conndential 

Treatment  of  Records  and  Documents  Filed 

With  the  Commission 
ER-l(A)— PL87 .  Statement  of  Policy 

on  Phased  Electric  Rate  Filings 
RP-5— RP86-92-000  and  003.  Northwest 

Pipeline  Corporation 
Kenneth  F.  Pliunb, 
Secretary. 

[FR  Doc.  86-28616  Filed  12-17-86;  1K»  pm] 
atujMG  cooE  Ku-aa-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 


forthcoming  special  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 

DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia,  on  December  18, 1986.  from 
10:00  a.m.  until  such  time  as  the  Board 
may  conclude  its  business. 

FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  ).  Auberger.  Secretary  to  the 
Farm  Credit  Administration  Board,  1501 
Farm  Credit  Drive,  McLean.  Virginia 
22102-5090  (703-883-4010). 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 

Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  The 
matters  to  be  considered  at  the  meeting 
are: 

1.  Consideration  of  Final  Regulations — 
Regulatory  Accounting  Practices  and 

Requirements 
Dated:  December  16. 1986. 

Kenneth  |.  Auberger, 

Secretary.  Farm  Credit  Administration  Board. 

[FR  Doc.  86-28563  Filed  12-16-66:  4:39  pm] 

WUMQ  COOC  STOS-OI-M 

FARM  CREDIT  AOMINISTRATKMI 

Farm  Credit  Administration  Board: 
Regular  Meeting 


SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  a 
change  in  the  date  of  the  forthcoming 
regular  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  meeting  was 
scheduled  to  be  held  on  January  8. 1987. 
The  meeting  has  been  rescheduled  to  be 
held  at  the  offices  of  the  Farm  Credit 
Administration  in  McLean,  Virginia,  on 
January  15, 1987,  from  10:00  a.m.  until 
such  time  as  the  Board  may  conclude  its 
business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  J.  Auberger,  Secretary  to  the 
Farm  Credit  Administration  Board,  1501 
Farm  Credit  Drive,  McLean,  Virginia 
22102-5090  (703-883-4010). 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  will  be  closed  to  the 
public.  Notice  of  the  matters  to  be 
considered  at  the  meeting  will  be 
published  in  the  Federal  Register  before 
January  15, 1987. 

Dated:  December  16, 1986. 
Kenneth ).  Aubetger, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc  86-28564  Filed  12-16-88;  4:40  pm) 
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Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Rule,  Proposed  Rule,  and 
Notice  docunrtents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  arxj  appear 
in  the  appropriate  docunoent  categories 
elsewfiere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Marketing  S«rvic« 

7  CFR  Parte  1064, 1102, 1106, 1108, 
and  1126 

(Docket  Nos.  A0-231-A54  et  al.] 

MNk  in  the  Texas  and  Certain  Other 
Marketing  Areas;  Order  Amending 
Orders 

Correction 

In  rule  document  86-27870  beginning 
on  page  44590  in  the  issue  of  Thursday, 
December  11, 1986,  make  the  foUowing 
corrections: 

1.  On  page  44591,  in  the  first  column, 
in  the  sixth  complete  paragraph,  third 
line,  "or"  should  read  "of. 

91106.52    [Con-Mted] 

2.  On  page  44592,in  the  second 
column,in  S  1106.52,  the  introductory 
text  of  paragraph  (a)(6)  was 
inadverently  omitted.  After  the  fifth  line 
insert  the  following: 

*        *        »        *        • 

(6)  For  a  plant  located  in  any  of  the 
following  territory  in  the  State  of  Texas, 
the  adjustment  shall  be  as  follows: 

***** 

3.  On  the  same  page.in  the  same 
column,  in  S  1106.52  (a)(7)(i),  in  the  fifth 
line,  insert  "price"  between  "I"  and 
"effective". 

S  1108.52    (Corrected] 

4.  On  page  44592,  in  the  third  column, 
in  S  1108.52  (a)(l)(iii),  in  the  first  line, 
"country"  should  read  "county". 

BILLINa  COOC  150S-01-O 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parte  1065  and  1079 

[Docket  Not.  AO-178-A40,  AO-86-A44,  and 
AO-295-A37] 

Milk  In  the  Upper  Midwest,  Nebraska- 
Western  Iowa,  and  Iowa  Marketing 
Areas;  Decision  on  Proposed 
Amendntente  to  Tentative  Marketing 
Agreemente  and  to  Orders 

Correction 

In  proposed  rule  document  86-27871 
beginning  on  page  44617  in  the  issue  of 
Thursday,  December  11. 1986,  make  the 
following  correction: 

On  page  44628,  the  last  paragraph  of 
the  first  column  and  the  first  paragraph 
of  the  second  column  should  have  read 
as  follows: 

"The  exceptions  filed  by  Mid-Am, 
Gillette  and  Wells,  except  fcMr  Wells' 
legal  interpretation  of  the  new 
legislation,  raise  points  that  were  fully 
considered  in  the  recommended 
decision  and  therefore  are  denied. 
However,  in  further  response  to  Mid- 
Am's  exceptions,  it  must  be  noted  that 
the  1.7-cent  rate  adopted  was  not  based 
on  the  cost  of  moving  packaged  milk.  As 
stated  earlier,  this  rate  is  appropriate  to 
reflect  price  ahgnment  resulting  from 
certain  of  the  Congressionally  mandated 
differentials.  Also,  there  is  no  need 
demonstrated  for  an  incentive  to  move 
milk  from  Norfolk  to  Omaha.  The  record 
does  not  indicate  that  the  Omaha-area 
plants  have  experienced  difficulty  in 
obtaining  milk  supplies.  With  respect  to 
the  new  legislation,  the  Food  Security 
Act  of  1985  does  not  prescribe  the 
narrow  approach  to  setting  these  new 
location  adjustments  that  Wells  thinks 
Congress  intended. 

With  respect  to  proposals  for  a 
location  adjustment  at  Norfolk,  it  would 
be  inconsistent  to  adopt  a  minus 
location  adjustment  at  Norfolk  because 
Norfolk  is  part  of  the  base  zone.  The 
mandated  Class  I  differentials,  which 
became  effective  May  1, 1986,  were 
minimums  intended  by  Congress  to  be 
applicable  to  the  existing  base  zones  as 
of  that  date.  Accordingly,  it  would 
appear  to  be  inappropriate  to  lower  the 
Class  I  differentials  at  any  location 
within  that  base  zone  during  the  two- 


year  period  that  the  differentials  were 
mandated  under  the  1985  Act." 


DEPARTIIENT  OF  EDUCATION 

[CFDANo.84.116A] 

Inviting  PreappUcations  and 
Applications  for  New  Awards  Under 
the  Comprehensive  Program  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education  (FtPSE)  for 
Fiscal  Year  1987 

Correction 

In  notice  docimient  86-27927 
appearirtg  on  page  44829  in  the  issue  of 
Friday,  December  12, 1986,  make  the 
following  corrections: 

1.  In  the  first  column,  in  the  second 
paragraph,  in  the  second  line, 
"reapplications"  should  read 
"preapplications";  and 

2.  In  the  same  column,  in  the  third 
paragraph,  in  the  second  line, 
"preapplications"  should  read 
"applications". 

BlUiNQCOOC  1S0S-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(PR  5G3263/T533;  FRL-3125-1] 

Oxyf  iuorf  en;  Extension  of  Temporary 
Tolerance 

Correction 

In  notice  document  86-27658 
beginning  on  page  44517  in  the  issue  of 
Wednesday,  December  10, 1986,  make 
the  following  correction: 

On  page  44517,  in  the  third  column, 
under  SUPPLEMENTARY  INFORMATION,  in 
the  15th  line,  the  petition  number  should 
read  "PP  5G3263".  Also,  the  comma  at 
the  end  of  the  line  should  be  deleted. 

BILUNO  COOC  1S0S-01-O 


BEST  COPY  AVAILABLE 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  229.  239,  240,  249, 
and  270 

(R«leas«  Nos.  33-«676;  34-23789;  35-2423«; 

iC- 15403;  File  No.  S7-31-«5] 

Proxy  Rules— Comprehensive  Review 

Correction 

In  rule  document  86-25898  beginning 
on  page  42048  in  the  issue  of  Thursday. 


November  20. 1986,  make  the  following 
corrections: 

1.  On  page  42052,  in  the  third  column, 
the  heading  for  paragraph  "Q. "  should 
read  "Item  9,  Independent  Public 
Accountants",  and  "Peer  Review" 
should  be  a  subordinate  heading. 


9  229.601    [Corrected] 

2.  On  page  42057,  in  the  table,  line  (3) 
should  read  as  set  out  below. 


.;:isi-i 


S6CurittM  Act  lonns 

Eichings  Act  tonns 

S-1 

S-2 

S-3 

S-4 

S-8          S-11         S-18 

F-1 

F-2 

F-3 

F-4 

10 

8-K          10-O 

10-K 

(3)  Artidm  0*  ncocporation  «nd  by- 

tarn. 

X 

X 

X              X 

X 

X 

X 

X 

3.  In  the  same  table,  in  footnote  2,  the 
seventh  word  should  be  "or",  and  in 
footnote  3.  "Forms  S-4  of  F-4"  should 
read  "Forms  S-4  or  F-4". 


8240.14«-3    [CorrMtedl 

4.  On  page  42060,  in  the  first  column, 
in  the  eighth  line  of  S  240.14a-3(b](10). 
"of  should  read  "on". 

{ 240.14e-101    {Corrected! 

5.  On  page  42064.  in  the  second 
column,  in  §  240.14a-101.  in  the  seventh 


line  of  paragraph  (b)  of  the  instructions 
to  Item  5..  "5  240.14a-ll"  should  be 
removed. 

6.  On  page  42070.  in  the  second 
column,  in  the  fifth  line  of  Item  17.,  "of 
the  security  holders"  should  read  "of  its 
security  holders". 

enuNQ  cooE  isos-oi-o 
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Department  of 
Agriculture 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  308,  318,  320,  327,  and  381 

Canning  off  Meat  and  Poultry  Products; 
Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  308,  318,  320,  327,  and  381 
(Docket  No.  81-013F) 

Canning  of  Meat  and  Poultry  Products 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACnON:  Final  rule. 

SUMMARY:  This  rule  revises  the  Federal 
meat  inspection  regulations  and  the 
Federal  poultry  products  inspection 
regulations  by  adding  a  number  of 
provisions  covering  thermally  (heat) 
processed  meat  and  poultry  products 
packed  in  hermetically  sealed 
containers.  The  rule  strengthens  controls 
over  the  canning  of  meat  and  poultry 
products  and  updates  the  regulations  in 
accordance  with  technological  advances 
in  the  canning  industry.  Further,  it 
makes  Department  of  Agriculture 
(USDA)  requirements  for  canned  meat 
and  poultry  products  more  consistent 
with  Food  and  Drug  Administration 
(FDA)  requirements  for  most  other 
canned  foods.  In  addition,  the  rule  is 
based  on  many  of  the  principles  of  the 
international  code  of  practice  for  canned 
foods  developed  by  the  Codex 
Alimentarius  Commission  of  the  World 
Health  Organization/Food  and 
Agriculture  Organization. 

This  regulation  will  reduce  the  risk  of 
public  health  hazards  associated  with 
improperly  processed  canned  product: 
provide  more  uniform  application  of 
canning  requirements  by  FSIS 
employees:  reduce  the  number  of 
product  retentions  by  FSIS  without 
compromising  consumer  safety:  and 
foster  the  application  of  recognized  good 
manufacturing  practices. 
EFFECTIVE  DATE:  June  19. 1987,  except 
for:  §  318.305(h)(3)  and  S  381.305(h)(3), 
concerning  the  recycling  and  reuse  of 
container  cooling  water,  which  are 
effective  December  21, 1987:  and 
S  318.310  and  §  381.310,  concerning  the 
training  of  supervisors,  which  are 
effective  December  19. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bill  Dennis,  Director,  Processed 
Products  Inspection  Division,  Meat  and 
Poultry  Inspection  Technical  Services. 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250,  (202)  447-3840. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

FSIS  has  determined  that  this  rule  is 
not  a  major  rule  under  Executive  Order 
12291.  It  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 


more:  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State  and  local  government 
agencies  or  geographic  regions;  or  have 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Effects  on  Small  Entities 

FSIS  has  determined  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defmed  by  the  Regulatory 
Flexibility  Act,  Pub.  L  96-354  (5  U.S.C. 
601).  The  facilities  and  equipment 
provisions  of  this  rule  reflect  current 
"state-of-the-art"  conditions  in  the 
canning  industry  and  are  not  expected 
to  impose  any  significant  regulatory 
burden  on  small  plants,  in  part,  because 
most  federally  inspected  canning 
establishments  are  not  small  entities. 
FSIS  solicited  comments  from  small 
plants  that,  because  of  unusual 
circumstances,  would  have  to  make 
large  capital  outlays  in  order  to  comply 
with  the  proposed  rule.  No  conunents  on 
this  aspect  were  received. 

Background 

The  Federal  Meat  Inspection  Act  (21 
U.S.C.  601  et  seq.)  and  the  Poultry 
Products  Inspection  Act  (21  U.S.C.  451  et 
seq.]  require  the  Secretary  of  Agriculture 
to  administer  an  inspection  program  that 
assures  consumers  that  meat  and 
poultry  products  distributed  in 
commerce  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged.  Consistent  with 
that,  on  April  12. 1984.  the  Department 
published  in  the  Federal  Register  a 
proposed  rule  titled.  "Canning  of  Meat 
and  Poultry  Products"  (49  FR  14636-72). 
The  primary  purpose  of  the  proposal 
was  to  revise  USDA  regulations  over  the 
canning  of  meat  and  poultry  products 
and  update  them  in  accordance  with 
technological  advances  in  the  industry. 
The  proposed  regulations  would  replace 
existing  USDA  regulations  governing  the 
processing  and  production  of  thermally 
processed  meat  and  poultry  products 
packed  in  hermetically  sealed 
containers. 

The  original  comment  period  was  to 
have  ended  July  1, 1984;  however, 
because  of  the  length  and  complexity  of 
the  proposal,  several  trade  associations 
requested  additional  time  to  study  the 
proposal  and  submit  comments.  FSIS 
therefore  published  a  notice  in  the 
Federal  Register  (49  FR  28252)  on  July 
11, 1984.  granting  an  extension  of  the 
comment  period  to  September  10. 1984. 
Because  the  July  11  notice  contained 


additional  information  clarifying  the 
types  of  products  covered  by  the 
proposed  rule,  two  trade  associations 
requested  an  additional  30  days  to  study 
the  proposal  and  submit  comments.  On 
September  10. 1984.  FSIS  again 
published  a  notice  in  the  Federal 
Register  (49  FR  35507)  extending  the 
comment  period  to  October  10, 1984. 

Before  1984,  a  decade  of  experience 
had  proven  the  need  for  revising 
USDA's  canning  regulations.  In  1971, 
botulinum  toxin  was  found  in  canned 
chicken  vegetable  soup  packed  by  a 
processing  plant  under  USDA 
inspection.  That  incident  raised 
questions  within  USDA  about  the 
effectiveness  of  existing  canning 
regulations  and  inspection  procedures. 
Then,  in  1974  one  person  died  from 
botulism  attributed  to  a  canned  food 
packed  under  USDA  inspection — the 
first  reported  death  involving  a  USDA- 
inspected  product  These  incidents  led 
to  an  indepth  departmental  review  of 
USDA  controls  governing  the  carming  of 
meat  and  poultry  products.  As  a  result 
of  the  review,  the  Department  concluded 
that  its  regulations  and  inspection 
procedures  were,  in  many  ways, 
outmoded  in  terms  of  the  technological 
changes  taking  place  in  the  canning 
industry.  In  particular,  the  regulations 
did  not  fully  address  all  the  critical 
control  points  in  the  processing  of  meat 
and  poultry  products.  Thus,  in  1975 
USDA  decided  that  its  caiming 
regulations  needed  complete  revamping. 
However,  because  of  the  urgency  of  the 
matter,  the  Department  issued 
instructions  and  guidelines  to  carming 
establishments  and  USDA  employees  as 
an  interim  measure.  These  publications 
addressed  many  of  the  critical  control 
points  in  carming  operations. 

On  September  17, 1976,  the 
Department  published  in  the  Federal 
Register  a  proposed  rule  to  update  its 
regulations  for  canned  meat  and  poultry 
products  (41  FR  40156).  The  proposal 
incorporated  the  existing  regulations  as 
well  as  the  requirements  in  the  interim 
instructions  and  guidelines.  It  also 
included  certain  generally  recognized 
good  manufacturing  practices  employed 
by  the  industry  and  contained  in  FDA 
regulations.  The  FDA  regulations  had 
been  issued  in  January  1973  as  Part 
128b,  "Thermally  Processed  Low-Acid 
Foods  Packaged  in  Hermetically  Sealed 
Containers."  (21  CFR  Part  128b).  Part 
128b  was  later  recodified  as  Part  113  (21 
CFR  Part  113). 

The  public  comment  period  on 
USDA's  1976  proposal  ended  on  January 
15, 1977.  During  the  comment  period.  13 
written  conunents  on  the  proposal  were 
received.  Commenters  generally  agreed 
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that  the  canning  reg\ilations  needed 
revision,  but  they  also  believed  that  the 
1976  proposal  was  not  comprehensive. 
Upon  review,  USDA  concurred  and 
withdrew  the  proposal. 

After  this  decision,  the  Department 
continued  using  its  interim  instructions 
and  guidelines  as  a  basis  for  ensuring 
that  consumers  were  receiving  a  safe 
and  wholesome  product.  In  1980,  the 
task  of  drafting  a  new  regulatory 
proposal  was  initiated.  On  September 
18, 1981.  the  Department  received  a 
petition  from  the  National  Food 
Processors  Association  (NFPA)  urging 
"early  publication  of  a  proposed 
regulation  governing  thermal  processing 
of  canned  meat  and  poultry  products, 
and  prompt  issuance  of  a  final 
regulation  taking  into  account  the 
comments  received."  NFPA  argued  that 
the  issuance  of  a  regulation  would 
strengthen  consumer  protection,  reduce 
the  cost  of  USDA  inspection  of  meat  and 
poultry  processing  plants,  and  provide 
fairer,  more  specific,  and  less 
burdensome  processing  rules  governing 
canned  meat  and  poultry  products. 
USDA  continued  its  work  on  a  proposal 
and  on  April  12, 1984,  issued  a  new 
notice  of  proposed  rulemaking  (49  FR 
14636). 

Discussion  of  Comments 

FSIS  received  16  comments  on  the 
April  1984  proposed  rule.  Six  were  fit)m 
canning  establishments;  7  were  from 
trade  associations  of  which  3  were 
requests  for  an  extension  on  the 
comment  period;  1  was  from  a 
consulting  laboratory:  1  was  from  a 
foreign  canning  establishment;  and  1 
was  from  a  foreign  government  meat 
inspection  service.  Most  of  the 
comments  were  technical  in  nature  and 
were  directed  toward  specific  sections 
of  the  proposed  regulations.  Some  of  the 
comments,  however,  were  of  a  general 
natiu^  and  affected  the  scope  of  the 
proposed  regulations.  The  following 
discussion  will  first  address  the  general 
comments  and  will  then  respond  to  the 
specific  comments  on  a  section-by- 
section  basis. 

General  Comments 

Types  of  Products  Covered  by  the  Rule 

Four  commenters  argued  that  the  final 
rule  should  not  cover  "keep- 
refrigerated"  products  because,  by 
definition,  these  products  are  not  shelf 
stable  (commercially  sterile).  One 
conunenter  suggested  that  if  regulations 
are  necessary,  keep-refrigerated 
products  should  be  covered  in  a 
separate  rulemaking  procedure.  This 
commenter  also  pointed  out  that  a 
separate  rule  could  be  directed 
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specifically  to  product  formulation, 
proper  heat  treatment  and  proper 
refrigeration  after  processing. 

FSIS  agrees  that  keep-refrigerated 
products  should  not  be  included  in  the 
same  rule  as  shelf  stable  products  and 
has  revised  the  final  rule  to  exclude  this 
class.  The  Agency  will  consider  issuing 
regulations  covering  keep-refrigerated 
products  at  a  later  date,  and  there  will 
be  no  further  discussion  of  this  subject 
hereafter. 

One  of  the  four  commenters  also 
argued  that  acidified  low  acid  products 
should  be  excluded  from  the  final  rule 
because  many  of  the  requirements  in  the 
proposed  rule  are  excessive  if  applied  to 
these  products.  Another  stated  that  the 
requirements  were  excessive  but  also 
believed  that  it  is  not  inappropriate  to 
include  acidified  low  acid  foods  in  a 
regulation  covering  low  acid  products 
because  both  are  commercially  sterile.  If 
acidified  products  are  retained  in  the 
final  regulation,  this  commenter 
suggested  incorporating  additional 
language  pertaining  to  the  necessary 
controls  for  such  products.  The 
commenter  also  noted  that  comments 
should  then  be  solicited  on  the  revision. 

FSIS  agrees  with  the  second 
commenter  that  it  is  appropriate  for  the 
final  rule  to  include  both  low  acid  and 
acidified  low  acid  canned  products 
because  both  types  of  products  are 
packaged  in  hermetically  sealed 
containers  and  are  intended  to  be  shelf 
stable  at  room  temperature.  Like  low 
acid  canned  products,  acidified  low  acid 
canned  products  that  are  improperly 
processed  can  represent  a  major  public 
health  threat  Thus,  acidified  low  acid 
products  should  be  subject  to  the  same 
stringent  controls  as  low  acid  products. 
FSIS  believes,  however,  that  the  rule  is 
adequate  to  cover  acidified  low  acid 
products  and  does  not  believe  that 
additional  language  is  necessary  at  this 
time. 

The  Use  of  Mandatory  (Shalls)  Versus 
Advisory  (Shoulds)  Statements 

Four  commenters  expressed  concern 
that  the  proposed  rule  contains  only 
mandatory  statements  and  noted  that 
FDA  regulations  sometimes  include 
advisory  statements  that  are  intended  as 
recommended  good  manufacturing 
practices.  They  objected  to  USDA's  use 
of  mandatory  statements  in  instances 
where  FDA  uses  advisory  language, 
arguing  that  advisory  statements 
provide  a  fiexibility  that  makes 
technological  advances  possible  without 
the  cumbersome  procedure  of  amending 
the  regulations.  They  also  argued  that 
USDA  should  not  make  advisory 
statements  or  recommendations 
mandatory. 


One  commenter  also  pointed  out  that 
basic  canning  principles  are  the  same 
for  meat  and  nonmeat  products.  The 
commenter  urged  uniformity  between 
FDA  and  USDA  regulations  so  that 
schools  that  train  industry  personnel  in 
canning  technology  and  procedures  can 
use  the  same  textbooks  and  other 
materials  for  employees  in  meat  and 
nonmeat  plants. 

FSIS  generally  agrees  with  these 
arguments.  For  the  most  part,  it  has 
incorporated  advisory  statements  or 
recommended  practices  in  specific 
subsections  of  the  regulations 
recommended  by  the  commenters.  FSIS 
believes,  however,  that  it  is  necessary  to 
retain  mandatory  language  in  certain 
instances  to  take  into  account  the 
experience  gained  since  the  FDA 
regulations  were  adopted.  These  cases 
are  addressed  under  the  discussion  of 
comments  on  specific  subsections. 

Request  To  Rescind  Bulletins  Relating 
to  Canned  Meat  and  Poultry  Products 

Three  commenters  pointed  out  that  a 
final  rule  should  supersede  all  existing 
FSIS  bulletins  and  notices  relating  to 
canned  products,  and  one  also  argued 
that  the  final  rule  should  eliminate  the 
need  for  future  FSIS  notices  p^taining 
to  canning.  FSIS  agrees  that  existing 
bulletins  and  notices  relating  to  canned 
meat  and  poultry  products  can  be 
rescinded  and  intends  to  rescind  them 
after  the  effective  date  of  this  final  rule. 
FSIS  may  fmd  it  necessary  in  the  future, 
however,  to  issue  additional  instructions 
to  field  personnel  regarding  the 
implementation  of  the  canning 
regulations,  and  these  instructions  could 
be  issued  as  FSIS  notices  or  directives. 

Confidential  Information 

Noting  that  the  proposed  rule  would 
have  required  that  certain  documents 
containing  trade  secrets  be  made 
available  to  inspectors,  five 
organizations  expressed  concern  that 
such  confidential  information  might  be 
copied  and  removed  from  plants.  The 
commenters  requested  that  the  final  rule 
indicate  clearly  that  inspectors  may  not 
remove  such  materials  unless  the 
removal  is  justified  and  is  authorized  by 
FSIS  supervisory  personnel. 

FSIS  is  concerned  about  maintaining 
the  confidentiality  of  trade  secrets — an 
issue  that  involves  all  aspects  of 
inspection  and  is  not  restricted  to 
canning  establishments.  Because 
confidentiality  is  a  general  issue,  the 
Agency  has  issued  FSIS  Directive  4735.6, 
which  addresses  the  safeguarding  of 
confidential  business  information  of  all 
estabUshments  and  provides  sufficient 
guidance  on  this  matter. 
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Terminology 

The  proposed  rule  contains  references 
to  both  FSIS  program  employees  and 
inspectors.  Several  commenters  urged 
that  the  Hnal  rule  not  include  both  terms 
and  that  uniform  terminology  be  used 
throughout. 

FSIS  has  examined  all  sections  of  the 
proposed  rule  and  has  found  that  the 
term  "program  employee"  is  used  in 
almost  all  cases.  The  term  "inspector"  is 
used  only  in  conjunction  with  routine 
inspection  procedures  in  which  other 
FSIS  employees  are  not  normally 
involved  and  indicates  to 
establishments  the  appropriate  FSIS 
employee  to  whom  information  should 
be  provided.  The  term  "inspector"  has 
been  retained  in  such  instances. 

Clarifications 

Minor  editorial  changes  have  been 
made  for  clarity,  but  the  changes  do  not 
alter  the  requirements. 

Spedfic  Conaments 

The  following  discussion  deals  with 
comments  on  specific  subsections  of  the 
proposed  rule.  Subsections  have  been 
added  and  deleted  from  the  proposal  on 
the  basis  of  some  of  the  comments,  and 
the  final  rule  has  been  recodified  to 
reflect  these  changes.  In  some  instances, 
it  was  also  necessary  to  relabel  and 
transfer  subsections  within  sections  be- 
cause of  suggested  changes  accepted  by 
PSIS. 

Sections  318.300  and  381.300 
Definitions 

Two  commenters  suggested  that  the 
final  rule  include  a  definition  of 
abnormal  containers  and  also  proposed 
the  wording.  FSIS  has  accepted  the 
suggestion,  and  a  definition  of  an 
abnormal  container  has  been  added  to 
the  final  rule.  In  order  to  accomplish  this 
inclusion,  the  definition  appears  in 
subsection  (a)  of  §J  318.300  and  381.300, 
and  the  other  definitions  have  been 
recodified  accordingly. 

(a)  Acidified  low  acid  product.  Five 
commenters  said  that  the  requirement  to 
acidify  products  within  24  hours  after 
the  completion  of  the  thermal  process  is 
unnecessarily  restrictive.  One  suggested 
modifying  the  time  requirement  with  the 
phrase  "unless  data  are  available  to 
indicate  that  a  longer  time  period  is  safe 
and  appropriate."  Some  commenters 
also  argued  that  the  designated 
processing  authority  should  be  given  the 
responsibility  for  determining  the 
acidification  time  period.  FSIS  agrees 
with  these  suggestions  and  has  modified 
the  final  rule  accordingly. 

(b)  Bleeders.  One  commenter 
suggested  that  the  definition  include 


condensate  as  a  possible  discharge. 
FSIS  concurs  and  has  added  condensate 
to  the  list  of  discharges. 

(e)  Come-up  time.  Six  commenters 
suggested  that  the  point  at  which  come- 
up  time  ends  be  defined  as  the  start  of 
process  timing.  Another  suggested 
qualifying  "venting  time"  with  the 
phrase  "if  applicable."  These 
suggestions  have  been  incorporated  in 
the  final  rule. 

(f)  Critical  factor.  Three  commenters 
stated  that  the  proposed  definition  was 
too  general  and  recommended  that  it  be 
revised  to  indicate  that  a  critical  factor 
affects  the  adequacy  of  the  process 
schedule.  This  change  has  been  made. 
An  explanatory  phrase  has  also  been 
added  to  indicate  that  critical  factors 
are  established  by  processing 
authorities. 

(g)  Designated  authority.  Four 
commenters  noted  that  more  than  one 
designated  authority  can  be  used  and 
suggested  that  this  fact  be 
acknowledged  by  inserting  "(s)"  after 
the  words  "person"  and  "oi^anization." 
FSIS  concurs  and  has  revised  the 
subsection  accordingly.  One  commenter 
also  pointed  out  that  the  term 
"processing  authority"  is  more  widely 
used  in  the  industry  and  suggested  that 
this  term  be  substituted  for  "designated 
authority"  throughout  the  final  rule.  FSIS 
agrees,  and  the  term  "designated 
authority"  has  been  changed  to 
"processing  authority"  and  recodified  as 
subsection  (q).  Language  indicating  that 
the  processing  authority  is  designated 
by  the  establishment  has  been  retained. 

(h)  Gross  headspace.  Six  commenters 
requested  that  the  definition  be  changed 
to  allow  measurement  of  gross 
headspace  from  the  flange  of  unsealed 
cans.  They  pointed  out  that  this 
procedure  is  a  widely  accepted  industry 
practice.  FSIS  agrees  and  has  included 
this  meastirement  in  the  definition. 

(i)  Semirigid  container  Two 
commenters  believed  that  the  definition 
could  be  misinterpreted  to  include 
drawn-aluminum  containers  and 
suggested  that  the  definition  be  revised. 
The  Agency  disagrees.  It  was  intended 
that  the  definition  be  comprehensive 
enough  to  include  some  of  these 
containers  because  new  types  of  drawn- 
aluminum  containers  are  considered 
semirigid.  For  example,  thinly  drawn 
aluminum  trays  have  recently  been 
developed  for  packaging  shelf  stable, 
low  acid  meat  and  poultry  products, 
FSIS  wants  to  make  it  clear,  however, 
that  the  definition  is  not  intended  to 
include  traditional  drawn-aluminum 
containers  currently  being  used  to 
process  shelf  stable  products  such  as 
those  with  pull  tops  used  to  pack  Vienna 
sausages. 


Flexible  container.  Two  commenters 
pointed  out  that  strict  interpretation  of 
the  proposed  definition  could  include 
large,  rectangularly-shaped  cans.  They 
suggested  that  the  adverb  "significantly" 
be  added  before  the  verb  "affected"  to 
clarify  the  intent  of  the  definition.  FSIS 
concurs  and  has  made  this  addition. 

(k)  Incubation  tests.  One  commenter 
suggested  that  the  definition  be  revised 
to  indicate  that  samples  of  product  are 
tested.  FSIS  has  not  accepted  this 
suggestion  because  entire  lots  are 
sometimes  tested:  the  proposed 
definition  allows  for  both  possibilities. 

(I)  Initial  temperature.  Five 
commenters  suggested  rewording  the 
proposed  definition  to  permit  various 
methods  of  measurement,  including 
measurement  of  unsealed  containers. 
One  suggested  that  FDA  language  be 
adopted.  FSIS  has  made  the  definition  In 
the  final  rule  more  general  than  the 
proposed  definition  to  permit  a  variety 
of  methods  to  be  used,  but  has  not 
adopted  the  FDA  definition,  which  is  too 
specific  regarding  methodology. 

(m)  Low  acid  product.  Four 
commenters  objected  to  the  inclusion  of 
a  specific  time  requirement  for 
measuring  pH  after  thermal  processing. 
FSIS  has  concluded  that  the  use  of  a 
time  period  in  the  definition  is  indeed 
inappropriate  because  low  acid  products 
are  not  subjected  to  an  acidification 
process.  Thus,  the  pH  of  low  acid 
products,  by  definition,  is  above  4.6  at 
all  times  during  thermal  processing  and 
storage.  For  that  reason,  the  time 
element  has  been  ehminated  in  the  final 
rule. 

(n)  Maximum  pH.  Two  commenters 
suggested  revising  the  definition  to 
make  the  time  when  pH  is  measured 
flexible.  Still  another  commenter 
suggested  that  the  term  be  deleted 
because  it  provides  no  additional 
information.  FSIS  agrees  that  inclusion 
of  the  term  is  not  needed  and  has 
deleted  this  definition  from  the  final 
rule. 

(p)  Process  schedule.  One  commenter 
suggested  that  the  phrase  "as  specified 
by  the  designated  authority"  be  added 
to  the  end  of  the  definition.  In  the  final 
rule,  the  definitions  of  the  terms  "critical 
factors"  and  "thermal  process"  indicate 
that  these  two  factors  are  specified  by 
the  designated  processing  authority. 
Because  the  process  schedule  is  made 
up  of  the  two  factors.  FSIS  believes  that 
it  would  be  redundant  to  add  the 
suggested  phrase  to  the  definition  of 
process  schedule.  The  proposed 
definition,  however,  has  been  modified 
to  reflect  the  elimmation  of  keep- 
refrigerated  products  from  the  final  rule. 
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(u)  Shelf  stability.  Two  commenters 
suggested  that  the  term  "commercial 
sterility"  be  substituted  for  the  term 
"shelf  stability."  arguing  that 
commercial  sterility  is  widely  used  in 
the  industry.  FSIS  has  retained  the  terms 
"shelf  stability"  and  "shelf  stable"  in  the 
final  rule.  The  Agency  believes  that 
these  terms  are  more  definitive  than  the 
suggested  revision  and  are 
understandable  to  industry  and 
consumers  alike.  The  definition  given  in 
the  final  rule  makes  it  clear  that  the 
terms  are  synonymous  with  commercial 
sterility  and  commercially  sterile. 

(v)  Sterilization  temperature.  One 
commenter  suggested  that  an  "(s)"  be 
added  to  the  phrase  "minimum 
temperature"  because  some  process 
schedules  list  more  than  one  processing 
temperature.  Two  commenters  also 
suggested  qualifying  that  phrase  by 
adding  "of  the  heating  medium"  to 
clarify  the  definition.  FSIS  concurs  with 
these  comments  and  has  made  the 
suggested  changes. 

A  commenter  suggested  that 
subsection  (w).  "sterilization  time."  be 
called  "process  time."  FSIS  has 
accepted  this  change  (see  item  (w) 
below).  For  consistency,  subsection  (v). 
"sterilization  temperature,"  has  also 
been  redesignated  as  "process 
temperature"  and  recodified  as 
subsection  (o). 

(w)  Sterilization  time.  Six  commenters 
recommended  numerous  changes  in 
wording  to  make  the  definition 
applicable  to  different  retort  systems.  In 
keeping  with  these  suggestions,  FSIS  has 
simphfied  the  definition  so  that  it  will  be 
^mprehensive  enough  to  cover  all 
processing  systems.  One  commenter 
also  suggested  "sterilization  time"  be 
renamed  "process  time"  to  conform  to 
industry  usage.  FSIS  concurs. 
Subsection  (w),  "sterilization  time,"  has 
been  redesignated  as  "process  time" 
and  recodified  as  subsection  (p)  of  the 
final  rule. 

(x)  Thermal  process.  Two  commenters 
suggested  substituting  the  term 
"commercially  sterile"  for  "shelf  stable." 
FSIS  has  rejected  these  comments.  (See 
discussion  of  comments  to  the  definition 
of  the  term,  "shelf  stability.")  Another 
commenter  requested  that  an  "(s)"  be 
added  to  the  words  "time"  and 
"temperature"  because  some  process 
schedules  list  more  than  one  time  and 
temperature.  FSIS  concurs  and  has 
made  the  suggested  change. 

The  same  commenter  recommended 
that  a  third  item — any  other  factors 
specified  by  the  processing  authority — 
be  added  to  the  list  of  factors  quantified. 
FSIS  has  rejected  this  comment  as 
redimdant  Itecause  such  wording  is 
included  in  the  definition  of  "critical 


factor",  and  that  definition  is 
incorporated  in  the  definition  of 
"process  schedule." 

(y)  Venting.  One  commenter 
recommended  that  the  phrase  "and  low 
temperature  areas"  be  inserted  after  the 
word  "air"  in  the  proposed  definition. 
FSIS  believes  that  this  addifion  would 
be  redundant  and  thus  has  not  accepted 
the  suggestion. 

Other  Comments 

One  commenter  suggested  that  a 
definition  of  an  indicating  temperature 
device  be  added  to  the  final  rule.  This 
recommendation  has  not  been  accepted 
because  SS  318.305(a)(1)  and 
381.305(a)(1)  give  examples  of  these 
devices.  Those  subsections  have  been 
drafted  in  general  terms  to  include 
devices  that  exist  today  or  that  may  be 
developed  in  the  future. 

Another  commenter  suggested  that  the 
term  "qualified  individual"  be 
substituted  for  "closure  technician" 
throughout  the  final  rule.  The  term 
"closure  technician"  appears  only  in 
SS  318.301  and  381.301;  thus,  this 
recommendation  is  addressed  under 
§§  318.301(b)(1)  and  381.301(b)(1). 

Sections  318.301  and  381.301 
Containers  and  Closures 

(a)  Examination  and  cleaning  of 
empty  containers. 

(1)  Four  commenters  recommended 
the  addition  of  language  to  indicate  that 
the  section  will  not  require  the 
examination  of  all  empty  containers. 
One  suggested  adding  the  phrase  "in 
accordance  with  an  appropriate 
sampling  plan." 

FSIS  agrees  and  has  modified  the  final 
rule  to  clearly  indicate  that  a  100% 
examination  of  empty  containers, 
closures,  and  flexible  rollstock  is  not 
required.  The  intent  of  this  requirement 
is  to  increase  the  assurance  that  empty 
containers  are  clean  and  free  of 
structural  defects.  Therefore,  the  Agency 
has  added  an  advisory  statement 
indicating  that  an  examination  based  on 
a  statistically-drawn  sample  of 
containers,  closures  or  flexible  rollstock 
would  be  acceptable.  In  addition,  one  of 
the  four  commenters  suggested  using  the 
word  "evaluated"  rather  than 
"examined"  and  making  such 
evaluations  a  recommended  practice. 
FSIS  rejects  both  suggestions.  The 
Agency  has  documented  a  significant 
number  of  spoilage  incidents  that  were 
directly  attributable  to  container 
manufacturing  defects.  Also,  in  the 
absence  of  any  compelling  reason  put 
forth  by  the  commenter  to  change  the 
word  "examined"  to  "evaluated",  the 
suggested  word  change  was  not 
accepted. 


Another  commenter  suggested 
qualifying  the  phrase  "free  from 
structural  defects"  with  the  clause 
"which  may  affect  product  or  container 
integrity."  While  the  commenter  did  not 
provide  a  rationale,  the  Agency  believes 
the  recommendation  was  meant  to 
exclude  those  defects  of  containers, 
closures,  and  flexible  pouch  rollstock 
that  are  not  likely  to  affect  the  integrity 
of  the  product  or  the  hermetic  condition 
of  a  filled  and  sealed  container.  FSIS 
agrees  and  has  incorporated  the 
proposed  wording  into  the  final  r\ile. 

(2)  One  commenter  asked  whether 
this  subsection  precludes  the  use  of 
(umble  storage  bins  for  cans.  It  does  not, 
but  FSIS  recommends  against  the  use  of 
this  type  of  storage  because  it  increases 
the  possibility  of  damaging  containers. 

(3)  Three  commenters  said  that  the 
language  relating  to  methods  of  cleaning 
was  too  restrictive  and  would  preclude 
alternative  cleaning  methods.  One 
commenter  suggested  that  the  following 
wording-^)e  substituted:  "Prior  to  filling, 
rigid  containers  shall  be  cleaned 
appropriately  to  prevent  incorporation 
of  foreign  matter  into  the  finished 
product."  FSIS  has  accepted  this 
language  except  that  the  word 
"appropriately"  has  been  deleted  as 
unnecessary  and  "prior  to"  has  been 
rejected  as  too  vague.  The  sentence  in 
the  final  rule  now  reads  ")ust  before 
filling,  rigid  containers  shall  be  cleaned 
to  prevent  incorporation  of  foreign 
matter  into  the  finished  product." 

(b)  Closure  examinations  for  rigid 
containers  (cans). 

(1)  Visual  examinations.  One 
commenter  requested  that  the  definition 
of  closure  technician  be  expanded  in  the 
first  sentence  to  include  his/her 
designee.  FSIS  understands  this  need; 
however,  if  the  conunent  is  accepted  as 
received,  untrained  individuals  could  be 
designated  by  the  establishment  to 
perform  the  duties  of  the  closure 
technician.  Therefore,  a  definition  of  a 
closure  technician  has  been  included  in 
S§  318.300  and  381.300.  The  definition 
provides  for  the  establishment  to 
designate  any  individuals  to  perform  the 
duties  of  the  closure  technician  provided 
such  individuals  have  been  identified  by 
the  establishment  as  being  properly 
trained. 

One  commenter  urged  that  the  time 
interval  between  required  visual 
examinations  be  changed  from  30 
minutes  to  60  minutes.  Two  other 
commenters  argued  that  requiring  visual 
examinations  every  30  minutes  should 
be  made  a  recommended  practice. 
While  it  is  the  establishment's 
responsibihty  to  visually  examine  cans 
for  defects,  the  time  interval  between 
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examinations  is  dependent  upon  such 
factors  as  production  volumes.  line 
speeds,  and  equipment.  Therefore.  FSIS 
has  accepted  the  latter  suggestion  and 
has  incorporated  language  offered  by 
one  of  the  comnienters  into  the  final 
rule. 

Two  commenters  also  suggested  that 
the  first  sentence  of  the  subsection  be 
reworded  to  indicate  that  the  entire 
external  can  surface  must  be  examined, 
including  the  double  seams  formed  by 
each  closing  machine  head.  FSIS  has 
accepted  this  suggestion  and  has 
incorporated  it  into  the  final  rule.  For 
clarification.  FSIS  has  also  added  the 
requirement  that  such  examinations 
must  be  performed  on  at  least  one 
container  from  each  closing  machine 
head  and  that  the  observations,  along 
with  any  corrective  actions  taken,  must 
be  recorded  by  the  closure  technician. 

Another  commenter  suggested  that  the 
phrase  "container  closure  technician"  be 
replaced  by  "qualified  individual." 
Although  the  individual  performing  such 
functions  should  indeed  be  properly 
trained  and  supervised.  FSIS  has 
rejected  this  comment  because  the  use 
of  such  a  phrase  would  raise  questions 
about  appropriate  qualifying  criteria  and 
who  serves  as  the  qualifying  authority. 
Furthermore,  a  definition  for  a  closure 
technician  has  been  added  to  the  final 
rule.  The  Agency  believes  that  the 
definition  would  allow  an  establishment 
ample  latitude  in  designating  individuals 
to  perform  those  activities  required  by 
this  section. 

(2)  Teardown  examinations  of  double 
seams.  One  commenter  urged  that  the 
entire  subsection  be  reserved  and 
remain  open  for  comment  and 
modification  until  the  industry  position 
is  finalized  through  the  Can 
Manfacturers  Institute/National  Food 
Processors  Association  (CMI/NFPA) 
Container  Integrity  Task  Force. 

FSIS  has  rejected  this  comment 
because  the  Agency  considers  closure 
examinations  for  rigid  containers  a 
critical  part  of  this  rule  and  one  that 
cannot  be  held  in  reserve.  The 
requirements  of  this  subsection  are 
cortsistent  with  FDA  regulations  and 
Codex  recommendations  and  are 
considered  the  minimum  measures  that 
must  be  taken  by  establishments  to 
ensure  container  integrity.  Once  the 
CMI/NFPA  Container  Integrity  Task 
Force  completes  its  work,  FSIS  will 
evaluate  the  contents  of  this  subsection 
to  determine  if  changes  are  necessary. 

Four  commenters  argued  that  the 
requirement  that  a  seam  teardown  be 
conducted  at  least  every  4  hours  or 
within  a  coding  period  is  excessive  if, 
for  example,  the  code  changes  by  retort 
load.  FSIS  has  accepted  this  comment 


and  has  revised  the  final  rule  to  delete 
tht^reference  to  coding  period. 

Two  commenters  argued  that  can 
manufacturers'  specifications  are  only 
guidelines  and  should  not  be  considered 
as  rigid  "go"  or  "no-go"  situations.  The 
commenters  suggested  that  the  term 
"guidelines"  be  used  in  place  of 
"specifications."  FSIS  agrees  with  this 
comment  and  has  added  the  term 
"guidelines"  to  the  final  rule  but  has 
also  retained  the  word  "specifications" 
to  indicate  clearly  that  the  guidelines 
are  intended  to  be  actual  dimensional 
measurements  of  the  various  double 
seam  components. 

Three  commenters  argued  that  double 
seam  teardown  examinations  of  the  can 
manufacturer's  end  (i.e..  the  end  of  the 
container  completed  by  the  can 
manufacturer)  should  not  be  required 
after  the  containers  are  filled  and  sealed 
when:  (1)  Double  seam  teardowns  are 
conducted  on  the  can  manufacturer's 
end  during  incoming  empty  can 
inspection;  or.  (2)  cans  are  self- 
manufactured  (i.e..  made  by  the  official 
establishment)  and  the  can  plant 
records  are  made  available  for  review. 
The  commenters  offered  wording  to 
clarify  this  requirement  in  the  final  rule. 
FSIS  has  accepted  these  conmients  and 
the  substance  of  the  proposed  wording 
and  has  revised  the  final  rule 
accordingly. 

One  commenter  requested  that  FSIS 
consider  the  possibility  that  an  ink  code 
could  be  applied  to  the  manufacturer's 
end  of  the  can.  FSIS  has  accepted  this 
comment  and  has  revised  the  subsection 
to  distinguish  between  the  "packer's 
end"  and  the  "manufacturer's  end"  of 
the  container.  The  "packer's  end"  is  the 
end  closed  by  the  official  establishment 
after  the  container  is  filled. 

In  addition  to  the  above  changes.  FSIS 
has  included  in  the  final  rule  a  good 
manufactuxing  practice  recommendation 
using  the  word  "should"  which  states 
that  additional  teardowns  on  the 
"packer's  end"  should  be  conducted  at 
the  beginning  of  production, 
immediately  after  a  can  jam.  and  after  a 
closing  machine  adjustment. 

(i)(o)  Micrometer  measurement.  Five 
commenters  recommended  that  only  the 
maximum  and  minimum  seam 
measurements  be  recorded.  FSIS  has 
accepted  this  recommendation  and 
adjusted  the  language  of  the  final  rule 
accordingly.  Can  seam  dimensions 
found  to  be  within  the  manufacturer's 
specifications  indicate  that  a  double 
seam  has  been  properly  formed. 
However,  dimensional  measurements 
that  approach  or  are  beyond  the  upper 
or  lower  limits  established  by  the 
manufacturer  are  a  signal  of  a  potential 
problem.  Therefore,  the  Agency  believes 


that  while  it  is  critical  to  record  the 
maximum  and  minimum  values,  the 
recording  of  other  values  is 
unnecessary.  One  commenter  correctly 
pointed  out  that  seam  measurements 
should  be  taken  at  least  one-half  inch 
from  the  side  seam  juncture.  This 
language  has  been  incorporated  in  the 
final  rule.  The  same  commenter 
suggested  modifying  the  language  to 
clarify  that  the  measurement  is  applied 
to  cylindrical  cans.  This  suggestion  has 
been  accepted.  In  addition,  the 
commenter  proposed  that  the  optional 
measurements  and  calculations  of 
overlap  be  deleted  as  they  may  give 
inaccurate  results  because  of  container 
variables  and  other  double  seam 
characteristics.  FSIS  has  accepted  this 
recommendation  and  deleted  the 
optional  measurements. 

Four  commenters  recommended  that 
the  measurement  of  end  plate  or  cover 
thickness  be  deleted  because  the 
measurement  is  needed  only  for  the 
calculation  of  overlap.  FSIS  agrees  and 
has  deleted  the  requirement  from  the 
final  rule. 

(i)(6)  Seamscope  or  seam  projector. 
One  commenter  reconunended  that 
optional  measurements  be  deleted.  FSIS 
has  accepted  this  recommendation 
because  these  optional  measurements 
are  not  considered  critical  when 
evaluating  double  seams  by  the 
micrometer  method.  The  commenter 
also  suggested  adding  wording  to 
indicate  that  the  measurement  apphes  to 
cylindrical  containers.  This  suggestion 
has  been  adopted. 

(ii)  Seam  tightness.  One  commenter 
recommended  changing  the  wording  of 
the  subsection  to  ".  .  .  shall  be  stripped 
to  assess  the  degree  of  wrinkle  or 
otherwise  evaluated  to  assess  seam 
tightness."  The  commenter  argued  that 
complete  pressure  ridges  are  not  always 
obtained  in  the  case  of  certain  closing 
machines  or  containers.  While  FSIS 
agrees  with  this  argument,  it  believes 
that,  at  a  minimum,  the  seams  must  be 
stripped  to  determine  the  degree  of 
wrinkling.  Moreover,  the  Agency 
beheves  the  phrase  "or  otherwise 
evaluated  to  assess  seam  tightness"  it 
ambiguous  and  unacceptable  as  an 
alternative  to  stripping  the  seam. 
Therefore,  the  language  in  the  final  rule 
has  been  revised  to  reflect  the  need  to 
strip  the  seam. 

(iii)  Side  seam  juncture  rating.  One 
commenter  suggested  the  substitution  of 
more  precise  language  concerning  the 
rating  of  the  juncture  of  cans  having  side 
seams.  This  suggestion  has  been 
incorporated  into  the  fmal  rule. 

(iv)  Examination  of  rectangular  and 
square  containers.  One  commenter  said 
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that  it  is  premature  for  FSIS  to  attempt 
to  establish  fixed  measiavment  points 
on  irregular-shaped  containers  and 
recommended  that  the  paragraph  be 
deleted.  In  its  place,  the  commenter 
suggested  amending  certain  other 
subsections  to  include  general  methods 
of  measuring  noncylindrical  containers. 

Because  of  the  variety  of  container 
types,  FSIS  agrees  that  it  may  be  unwise 
to  specify  fixed  measurement  points  for 
noncylindrical  containers.  Rather  than 
amending  other  subsections  as 
suggested  by  the  commenter.  FSIS  has 
combined  proposed  subsections  (b)(2) 
(iv)  and  (vj  into  a  single  subsection 
covering  the  examination  of  all 
rKMicylindrical  containers.  The 
combined  subsection  appears  as 
subsection  (b)(2)(iv)  in  the  final  rule. 
The  intent  of  the  commenter's  suggested 
wording  has  been  incorporated  kito  this 
new  sutMection. 

(v)  Examination  of  "D"-shaped and 
irregular-shaped  containers.  This 
subsection  has  been  combined  widi 
subsection  (b)(2)(iv)  and  appears  as 
subsection  (b)(2)(iv)  in  the  final  rule.  See 
comments  under  subsection  (iv)  above. 

(c)  Closure  examinations  for  glass 
containers. 

(1)  Visual  examinations.  One 
commenter  urged  that  the  subsection  be 
revised  to  require  that  visual 
examinations  be  conducted  with 
sufficient  frequency  to  ensure  proper 
closure  and  that  the  requirement  that 
these  examinations  be  conducted  at 
least  every  30  minutes  of  continuous 
closing  operation  should  be  made  a 
recommeisded  practice.  FSIS  has 
accepted  this  comment  and  has 
incorporated  this  language  into  the  final 
rule.  An  appropriate  time  interval 
between  visual  examinations  will  vary 
with  production  volumes,  line  speeds, 
and  the  like.  Therefore,  while  the  final 
rule  will  require  visual  examinations  of 
glass  containers,  it  will  be  the 
establishment's  responsibility  to 
determine  the  appropriate  time  interval 
that  will  ensure  proper  closure. 

Another  commenter  suggested  that  the 
visual  examinations  be  conducted  of  the 
entire  container  as  well  as  the  closure. 
FSIS  agrees  with  this  comment  and  has 
added  language  to  the  final  rule  to 
require  that  in  addition  to  examining  the 
closure,  the  container  closure  technician 
shall  examine  the  entire  container  for 
defects  likely  to  affect  the  hermetic 
condition  of  the  container. 

For  consistency  ivith  the  requirements 
of  subsection  {b){l)  in  55  314301  and 
381  JOl,  FSIS  has  added  a  requirement 
to  this  subsection  that  when  closure 
defects  are  observed,  corrective  actions, 
such  as  adjusting  or  repairing  the 


closing  machine,  shall  be  taken  and 
recorded. 

(2)  Closure  examinations  and  tests. 
One  commenter  questioned  whether  or 
not  the  closure  examinations  must  be 
conducted  before  or  after  retorting.  FSIS 
believes  it  is  the  responsibility  of  the 
establishment  to  determine  whether  a 
particular  test  is  performed  before  or 
after  thermal  processing,  and  the  final 
rule  has  been  revised  accordingly. 
Language  indicating  when  additional 
closure  examinations  should  be  made 
has  also  been  added  for  consistency 
with  subsection  (b)(2)  above. 

(d)  Closure  examinations  for  semirigid 
and  flexible  containers. 

(1)  Heat  seals— {{)  Visual 
examinations.  One  commenter  argued 
that  it  is  not  necessary  to  record  normal 
observations  but  only  the  type  and 
number  of  defects,  liiis  comment  is 
addressed  at  the  beginning  of  the 
discussion  of  5S  318.306  and  381.306. 

One  commenter  aigued  that  the 
adoption  of  this  subsection  should 
eliminate  the  need  for  MPI  Bulletin  7&-4. 
As  stated  in  the  General  Comments 
section  of  this  preamble,  FSIS  intends  to 
rescind  all  MI^  bulletins  and  notices  on 
thermal  processing  after  the  effective 
date  of  this  final  rule. 

Another  commenter  stated  that  the 
subsection  could  be  intarpreted  as 
requiring  100  percent  visual  inspection 
of  containers  before  and  after  thermal 
processing  and  requested  that  a 
statistical  sampling  be  allowed.  FSIS 
agrees  with  this  comment  and  has 
revised  the  final  rule  to  allow  the  use  of 
appropriate  sampling  procedures.  The 
intent  of  this  requirement  is  to  increase 
the  assurance  that  semirigid  and  flexible 
containers  are  properly  sealed  and  free 
of  obvious  defects.  Therefore,  the 
Agency  has  added  an  advisory 
statement  indicating  that  an 
examination  based  on  a  statistically- 
drawn  sample  of  containers  would  be 
acceptable. 

Another  commenter  suggested  that  the 
term  "closing  machine"  should  be 
changed  to  "sealing  machine."  FSIS  has 
accepted  this  comment  and  revised  the 
final  rule  accordingly. 

(ii)  Physical  tests.  One  commenter 
urged  that  the  subsection  be  revised  to 
indicate  that  physical  tests  shall  be 
conducted  with  sufficient  frequency  to 
ensure  consistent  and  reliable  hermetic 
seals  and  that  such  tests  should  be 
conducted  at  intervals  not  to  exceed  2 
hours. 

FSIS  concurs  with  this  comment  and 
has  revised  the  final  ride  accordingly 
because  the  change  would  make  this 
subsection  more  uniform  with  other 
subsections  that  deal  widi  physical 
examinations  of  containers.  Also,  for 


uniformity.  FSIS  has  added  a 
requirement  to  the  final  rule  that  the 
establishment's  acceptance  guidelines 
for  each  test  performed  shall  be  on  file 
and  shall  be  available  for  review  by 
Program  employees. 

One  commenter  suggested  that  the 
term  "burst  strength"  test  be  changed  to 
"pressurization/hold"  test,  while  a 
second  commenter  stated  that  the  bond 
strength  test  is  not  necessary  after 
thermal  processing.  FSIS  has  not 
accepted  these  comments  because  the 
tests  are  given  in  the  final  rule  only  as 
examples  and  are  not  intended  to 
represent  all  possible  tests  that  could  or 
should  be  used  to  ensure  the  integrity  of 
the  hermetic  seals. 

(iii)  Because  of  the  revisions  made  to 
subsections  (d)(l)(i)  and  (d)(l){ii). 
subsection  (d)(l)(iii)  of  the  proposal  has 
been  deleted  from  the  final  rule. 

(2)  One  commenter  su^ested  that  this 
subsection  be  revised  by  adding  the 
phrase  "plus  any  additional 
measurements  specified  by  the 
container  manufacturer."  FSIS  agrees 
because  these  new  types  of  containers 
may  require  additional  measurements, 
beyond  those  required  for  double  seams- 
on  metal  containers,  to  assess  the 
adequacy  of  the  double  seams.  The . 
same  commenter  also  recommended 
that  the  subsections  be  expanded  to 
include  flexible  containers  with  double 
seams.  While  FSIS  is  not  aware  of  any 
flexible  containers  with  double  seams, 
this  fact  does  not  preclude  their 
development.  Therefore,  this  suggestion 
has  been  accepted, 
(e)  Container  coding. 
Three  commenters  argued  that  the 
product  name  should  not  be  required  in 
the  code  mark  if  it  is  lithographed  or 
printed  on  the  container.  FSIS  agrees 
with  this  comment  and  has  added 
language  to  the  final  rule  to  indicate  that 
the  code  mark  need  not  identify  the 
product  if  the  product  name  is 
lithographed  or  printed  elsewhere  on  the 
container. 

One  commenter  suggested  that  the 
phrase  "each  hermetically  sealed 
container  of  low-acid  processed  food" 
be  substituted  for  the  word  "container." 
FSIS  has  rejected  this  comment  because 
the  Agency  believes  that  the  word 
"container",  as  used  in  this  rule,  applies 
only  to  the  immediate  container  (defined 
in  SS  301.2(xx)  and  381.1(b)(22))  of 
hermetically  sealed  low  acid  and 
acidified  low  acid  product. 

Another  commenter  suggested  that  the 
phrase  "as  a  minimum"  be  added  to  the 
second  sentence  to  allow  the  packer  the 
option  of  including  additional 
information  in  the  code.  FSIS  agrees  and 
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has  incorporated  this  phrase  into  the 
Tinal  rule. 

(f)  Handling  of  containers  after 
closure. 

(1)  Five  commenters  argued  that  the 
proposed  subsection  contains  vague 
requirements  that  may  hinder  normal 
operations  if  inspection  personnel 
misinterpret  it.  The  commenters 
requested  that  the  subsection  be  either 
deleted  or  revised  to  make  the 
requirements  advisory.  FSIS  agrees  in 
part  with  this  comment  and  has  made 
the  second  sentence  of  the  subsection 
advisory.  FSIS  has  retained  the 
mandatory  language  in  the  first 
sentence,  however,  because  the  Agency 
believes  that  it  is  essential  to  protect 
containers  and  closures  from  damage 
that  could  affect  the  hermetic  seal. 

(2)  One  commenter  argued  that  this 
subsection  should  be  deleted  because 
the  commenter  considers  the  time  lapse 
between  closure  and  the  start  of  thermal 
processing  a  question  of  product  quality 
rather  than  product  safety.  FSIS  rejects 
this  position  because  holding 
unprocessed  products  for  extended 
periods  may  cause  adulteration.  There 
have  been  several  documented  incidents 
of  incipient  spoilage  in  canned  products 
resulting  in  illnesses  from 
staphylococcal  enterotoxin.  Holding 
product  for  an  extended  period  of  time 
could  allow  the  growth  of 
Staphylococcus  and  the  production  of 
enterotoxin. 

Sections  318.302  and  3S1.302    Thermal 
Processing 

Sections  318.302(b)  and  381.302(b) 
Establishing  process  schedules. 

Four  commenters  expressed  concern 
that  subsections  (1)  and  (2)  were  too 
specific  regarding  procedures  that  must 
be  followed  to  develop  process 
schedules.  One  argued  that  the  work  of 
processing  authorities  is  not  within  the 
scope  of  the  regulation.  All  offered 
alternative  versions  for  subsections  (1) 
and  (2).  For  example,  two  commenters 
suggested  that  the  subsections  be 
combined  in  the  following  general 
statement:  'The  establishment  through 
its  designated  authority  shall  develop  a 
process  schedule  for  each  of  its  canned 
meat  products.  Complete  records 
concerning  all  aspects  of  the 
determination  of  the  process  schedule, 
including  any  associated  incubation 
tests,  shall  be  prepared  and  retained  by 
the  designated  authority.  These  records 
shall  be  made  available  by  the 
establishment  upon  request  of  the 
Administrator." 

Two  of  the  four  commenters  also 
addressed  the  proposed  requirement 
that  the  processing  authority  evaluate 
the  adequacy  of  the  process  schedule  If 


any  change  is  made  in  product 
formulation,  ingredients,  or  treatments. 
One  argued  that  the  requirement  should 
apply  only  to  changes  not  already 
covered  by  the  process  design.  The 
other  suggested  that  any  changes  that 
may  affect  the  adequacy  of  the  process 
schedule  could  be  verbally  described  to 
the  processing  authority,  who  could 
assess  the  significance  of  the  change. 
FSIS  has  revised  subsections  (1)  and 

(2)  to  take  into  account  the  substance  of 
most  of  the  comments.  The  subsections 
have  been  condensed  to  reflect  the 
general  comments  that  the  proposed 
subsection  was  too  specific  regarding 
the  development  of  the  process 
schedule.  For  clarity,  a  new  subsection 

(3)  has  been  added  to  the  Hnal  rule;  the 
subsection  incorporates  the  provisions 
of  subsection  (2)  of  the  proposed  rule 
regarding  maintenance  of  process  data 
and  the  availability  of  the  data  to  the 
Administrator  of  FSIS.  However,  FSIS 
rejects  using  the  phrase  ". . .  shall  be 
prepared  and  retained  by  the  designated 
authority."  The  Agency's  regulatory 
authority  does  not  extend  over  work 
performed  by  independent  processing 
authorities.  Therefore,  it  is  incumbent 
upon  the  establishment  to  make 
available,  upon  request,  all  records 
associated  with  the  development  or 
determination  of  a  process  schedide. 

Sections  318.302(c)  and  381.302(c) 
Submittal  of  process  information. 

Three  commenters  argued  that  it  was 
an  unnecessary  burden  to  require 
establishments  to  provide  inspectors 
with  copies  of  process  schedules  and 
related  documentation  and  suggested 
that  the  requirement  be  reworded  to 
indicate  that  the  establishment  shall 
make  available  to  the  inspector  for 
review  a  copy  of  the  letter  or  other 
written  communication  from  the 
processing  authority  recommending 
process  schedules  and  associated 
critical  factors. 

FSIS  agrees  that  copies  of  letters  or 
other  written  communications  from  the 
establishment's  processing  authority 
need  not  be  provided  to  the  inspector 
but  may  be  maintained  on  file  by  the 
establishment  provided  that  the 
inspector  has  easy  and  ready  access  to 
them  for  review.  The  establishment, 
however,  must  provide  the  inspector 
with  a  list  of  process  schedules  for  each 
product  and  each  container  size  so  that 
the  inspector  can  monitor  the  firm's 
processing  operation  effectively.  The  list 
must  include  any  alternate  process 
schedules  recommended  by  the  firm's 
designated  processing  authority  as  well 
as  any  critical  factors  associated  with 
the  process  schedule.  Letters  or  other 
written  conununications  maintained  on 


file  by  the  establishment  would  be  used 
to  verify  the  list  of  schedules  provided. 

Two  conunenters  urged  that 
establishments  not  be  required  to  submit 
process  schedules  to  the  inspector  for 
experimental  products  not  intended  for 
sale  or  distribution.  FSIS  agrees  with 
this  comment  and  has  revised  the  final 
rule  to  reflect  this  concern.  Howevpt, 
when  experimental  product  is  packed, 
the  inspector  must  be  informed  of  such 
work  and  all  experimental  product  must 
be  clearly  marked  and  cannot  be 
distributed  in  commerce.  The 
commenters  also  suggested  that  the 
phrase  "the  retort  venting  procedures  for 
pressure  processing  in  steam  or  steam 
air"  be  replaced  by  "the  retort  come-up 
operating  procedure."  FSIS  concurs  with 
the  commenters  because  the 
recommended  change  is  more  inclusive 
and  covers  other  thermal  processing 
systems  besides  those  that  use  steam  or 
steam/air  under  pressure. 

Sections  318.303  and  381.303    Critical 
Factors  and  the  Application  of  the 
Process  Schedule 

One  commenter  recommended  that 
the  list  of  critical  factors  be  deleted  from 
the  final  rule,  arguing  that  the  list  is  not 
complete  and  does  not  reflect  the  most 
common  critical  factors  related  to 
thermal  process  schedules. 

FSIS  has  retained  the  list  of  critical 
factors  in  the  final  rule  because  the  rule 
states  that  the  items  are  given  only  as 
examples.  FSIS  is  aware  that  there  may 
be  additional  critical  factors  identified 
by  processing  authorities,  but  the 
Agency  believes  those  included  in  the 
list  are  representative  of  factors 
associated  with  thermal  processing.  If 
additional  factors  are  identified  in  a 
process  schedule,  the  establishment 
must  also  measure,  control,  and  record 
those  factors  to  ensure  that  they  remain 
within  the  limits  specified  in  the  process 
schedule. 

A  second  commenter  suggested  that 
the  air-flow  rate  and  forced  recirculation 
flow  rate  listed  as  critical  factors  for 
steam/air  retorts  be  combined  as  the 
heating  medium  flow  rate.  FSIS  has 
accepted  this  suggestion  because  the 
term  is  considered  to  be  more 
encompassing  than  either  "air-flow  rate" 
or  "forced  recirculation  flow  rate." 

Another  commenter  suggested  that  the 
maximum  thickness  of  semirigid 
containers  not  be  listed  as  a  possible 
critical  factor  because,  the  commenter 
argued,  the  shape  and  contour  of 
semirigid  containers  are  not  affected  by 
the  enclosed  product  and  because  the 
maximum  thickness  will  not  affect  the 
process  schedules.  Again,  the  items  in 
the  Ust  are  given  only  as  examples  of 
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critical  factors.  In  the  case  of  semirigid 
containers  for  which  laminants  are  used 
as  closures,  it  is  possible  that  container 
thickness  could  be  affected  by  thermal 
processing.  In  those  cases,  maximum 
thickness  could  be  a  critical  factor. 
Thus,  FSIS  has  retained  the  example  in 
the  final  rule,  although  the  Agency 
recognizes  that  it  would  not  apply  to  ail 
container  types. 

Sections  318.304  and  381.304 
Gyrations  in  the  Thermal  Processing 
Area 

(a)  Posting  of  processes. 

One  commenter  suggested  that  the 
rule  be  revised  to  allow  the  posting  of 
operating  processes  instead  of  the 
process  schedules  recommended  by  the 
designated  processing  authority.  FSIS 
has  accepted  this  suggestion  with  the 
understanding  that  operating  process 
schedules  are  more  stringent  than 
process  schedules  recommended  by 
processing  authorities. 

Another  commenter  suggested  that  the 
phrase  "retort  operating  procedures'*  be 
substituted  for  "Venting  procedures 
(where  applicable)."  Presumably,  the 
comment  was  meant  to  make  the  rale 
apply  to  all  types  of  retort  systems 
rather  than  to  steam  retorts  only.  FSIS 
recognizes  this  need  and  has  modified 
the  language  of  the  final  rule  to  include 
all  necessary  operating  procedures. 

(b)  Process  indicators  and  retort 
traffic  control. 

One  commenter  argued  that  the  use  of 
process  indicators  should  not  be 
required  for  products  In  flexible 
containers  that  can  be  visibly  identified 
as  processed. 

FSIS  believes  that  this  comment  was 
meant  to  pertain  to  keep-refrigerated 
products,  which  have  been  removed 
from  the  final  rule.  The  Agency  is  not 
aware  of  any  transparent  flexible 
containers  currently  in  use  for  shelf 
stable  meat  and  poultry  products.  If  they 
are  in  use,  process  indicators  are  still 
appropriate  as  an  added  safeguard. 
Therefore,  the  proposed  language  has 
been  retained  in  the  final  rule. 

(c)  Initial  temperature. 

A  commenter  argued  that  this 
subsection  should  not  apply  to  canned 
cured  meat  products  because  the  initial 
temperatures  of  such  products  generally 
do  not  vary  before  thermal  processing. 
The  commenter  slates  that  the 
requirement  should  be  applied  only  to 
products  for  which  initial  temperatures 
are  specified  in  the  process  schedule. 

Although  it  may  be  true  that  the  initial 
temperatures  of  some  products  do  not 
vary,  FSIS  nevertheless  considers  the 
product  initial  temperature  to  be  an 
essential  part  of  all  process  schedules 
and  requires  that  it  be  included  in  the 


schedules.  The  initial  temperature  must 
be  monitored,  controlled,  and  recorded 
frequently  enough  to  ensure  that  it  is 
never  lower  than  the  minimum  initial 
temperature  specified  in  the  process 
schedule. 

Four  commenters  asked  that  the  word 
"thermometer"  be  replaced  with  the 
phrase  "temperature-measuring  device" 
to  allow  the  use  of  temperature 
measuring  devices  such  as  resistance 
temperature  devices  and  thermocouples. 
While  FSIS  understands  the  basis  for 
this  comment,  after  further 
consideration,  the  Agency  has  deleted 
reference  to  temperatiire  measuring 
devices,  including  thermometers.  It  is 
the  establishment's  responsibility  to 
select  the  equipment  and  methods 
necessary  to  properly  determine  product 
initial  temperature  as  defined  in 
SS  318.300  and  381. 30a 
(d)  Process  timing. 
For  clarity,  this  section  has  been 
renamed  "timing  devices"  in  the  final 
rule. 

One  commenter  suggested  that  the 
reference  to  the  use  of  digital  clocks 
should  contain  a  distinctioB  between 
those  that  display  seconds  an  those  that 
do  not.  In  the  case  of  distal  clocks  that 
display  seconds,  the  commenter  ai:gued 
that  the  1-minute  safety  factor  is  not 
necessary.  FSIS  agrees  with  this 
comment  and  has  changed  the  final  rule 
to  include  this  distinction;  the  safety 
factor  is  not  required  for  digital  clocks 
displaying  seconds. 

Another  commenter  suggested  that  the 
first  sentence  of  the  subsection  be 
reworded  to  indicate  that  timing  devices 
shall  be  accurate  to  the  extent  needed  to 
measure  process  schedule  tiroes.  FSIS 
has  accepted  the  intent  of  this 
suggestion  and  has  also  clarified  in  the 
final  rule  that  timing  devices  are  used 
for  other  retort  functions  such  as  come> 
up  time  and  venting. 

The  proposed  rule  requires  that  clock 
times  on  recording  temperature  charts 
correspond  within  15  minutes  to  the  time 
of  day  recorded  on  the  written 
processing  records  to  allow  for 
correlation  with  these  records.  Two 
commenters  noted  that,  although  this 
procedure  is  desirable,  a  deviation  from 
the  time  requirement  would  not  affect 
the  adequacy  of  thermal  processing. 
Thus,  they  argued  that  the  provision 
should  be  advisory  rather  than 
mandatory,  particularly  because  FDA's 
provision  in  this  area  is  advisory.  FSIS 
agrees  that  deviations  from  this 
requirement  do  not  affect  the  adequacy 
of  thermal  processing;  however,  FSIS 
believes  that  this  provision  must  be 
mandatory  so  that  pteit  employees  and 
FSIS  inspectors  can  correlate 


handwritten  retort  records  with 
temperature  recording  charts. 

(e)  Measurement  of  pH. 

One  commenter  recommended  that 
pH  measurement  be  required  only  when 
pH  is  a  critical  factor,  such  as  in 
acidified  low  acid  foods.  FSIS  has 
accepted  this  comment  and  has  changed 
the  final  rule  accordingly. 

Sections  318.305  and  381.305 
Equipment  and  Procedures  for  Heat 
Processing  Systems 

Comments  that  apply  to  several 
subsections  of  SS  318.305  and  381.305 
are  addresssed  in  groups  below;  the 
remaining  comments  are  then  addressed 
by  subsection. 

Requests  That  Subsections  Be  Amended 
To  Allow  Alternate  Approaches 

Several  commenters  ui^d  that  certain 
subsections  of  the  proposed  rule  be 
changed  to  provide  for  the  use  of  retort 
installations,  retorting  equipment,  or  . 
operating  procedures  that  are  not 
provided  for  in  the  proposaL  They 
suggested  that  variations  should  be 
acceptable  if  plants  have  on  file  heat 
distribution  data  or  other  documentatioa 
to  verify  the  accuracy  of  alternative 
systems  or  procedures. 

The  requirements  set  forth  in  these 
sections  are  hitended  to  encompass  the 
more  conunon  thermal  processing 
equipment,  installations,  and  operating 
procedures.  FSIS  acknowledges  that  the 
regulations  cannot  totally  address  all 
variations  that  may  exist  within  these 
installations  or  variations  in  their 
operating  procedures.  Of  critical 
importance  is  to  have  assurance  that 
such  variations  do  not  adversely  affect 
the  delivery  of  the  intended  process 
schedule.  Such  assurance  is  most 
commonly  obtained  through  heat 
distribution  tests  to  document  the 
uniformity  of  temperatures  within  a 
system  during  a  process.  Therefore,  FSIS 
has  accepted  these  comments  and  has 
incorporated  their  substance  into  the 
language  of  the  following  subsections  of 
§§  318.305  and  381.305  of  the  final  rule: 
(b){l)(v);  (b)(l)(vi);  (b)(l)(vii);  (b){l)(ix) 
[c]  and  [d];  (b)(2)(v):  (b)(4)(v);  (c)(l)(iv); 
(c)(l)(ix);  and  (c)(l)(x).  These 
subsections  of  the  final  rule  also  provide 
that  documentation  concerning  heat 
distribution  shall  be  made  available  to 
Program  employees  for  review. 

Data  Required  To  Verify  Reliability  of 
Mufflers  on  Bleeders  and  Vents 

One  commenter  argued  that  the 
proposed  subsections  on  bleeder  and 
vent  mufflers  are  too  specific  about  the 
type  of  evidence  necessary  to  document 
the  suitability  of  mufflers  and  suggested 
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substituting  wording  that  would  make 
the  requirement  advisory.  FSIS  has  not 
made  this  requirement  of  the 
subsections  advisory  because  it  is 
essential  that  establishments  have  on 
file  documentation  to  verify  that 
mufflers  on  bleeders  and  vents  do  not 
impede  the  removal  of  air  from  the 
retort.  FSIS  also  believes  that  the 
appropriate  sources  of  such 
documentation  were  included  in  the 
subsections  as  they  were  proposed. 

To  make  the  subsections  consistent 
with  other  subsections  that  require 
documentation  concerning  heat 
distribution,  FSIS  has  added  the 
requirement  that  the  documentation  be 
made  available  to  Program  employees 
for  review.  Affected  subsections  of  the 
final  rule  are  (b)(l)(viii).  (b)(2)(vii). 
(b)(3)(vii).  and  (b)(4)(vii). 

Suggestions  for  Changing  Terminology 
Used  for  Retort  Valves 

In  subsections  that  refer  to  "gate,  plug 
cock,  or  other  type  valve,"  one 
commenter  suggested  that  the  phrase 
"other  full-flow  valve"  be  substituted  for 
"other  type  valve."  FSIS  agrees  that  the 
phrase  "other  type  valve"  could  be 
misinterpreted  to  include  the  use  of 
valves  which  may  restrict  the  free  flow 
of  steam.  Therefore,  FSIS  has 
substituted  the  suggested  terminology  in 
the  following  subsections  of  the  fmal 
rule:  (b)(l)(ix)(o);  (bKl)(ix){6): 
{h)[l][ix]{e]{l):(bj(l)(ixj(e][2). 

Subsection-by-Subsection  Analysis. 
(a)  Instruments  and  controls  common  to 
different  thermal  processing  systems. 

(1)  Indicating  temperature  device. — (i) 
Mercury-in-glass  thermometers.  One 
commenter  argued  that  mercury-in-glass 
thermometers  are  less  accurate  and  less 
reliable  than  resistance  temperature 
devices  (RTDs)  and  remarked  that  it 
was  unfortunate  that  mercury-in-glass 
thermometers  are  encouraged  in  the 
proposal.  FSIS  disagrees  with  this 
comment.  Over  the  course  of  many 
years,  the  mercury-in-glass  thermometer 
has  proven  both  accurate  and  reliable 
and  is  still  considered  the  "reference 
instrument"  by  the  canning  industry. 
The  final  rule  does,  however,  recognize 
the  advances  in  temperature 
measurement  technology  by  providing 
for  the  use  of  other  temperature- 
measuring  devices  approved  by  the 
Administrator. 

In  the  second  sentence  of  the 
proposed  subsection,  three  commenters 
urged  that  the  phrase  "by  the 
establishment"  be  deleted  to  permit^ 
firms  to  choose  someone  else  to  conduct 
thermometer  calibrations.  One  of  the 
three  commenters  also  suggested  the 
addition  of  the  phrase  "and  the  person 
or  testing  authority  performing  the  test" 


to  the  third  sentence.  FSIS  concurs  with 
these  comments  and  has  incorporated 
the  proposed  wording. 

One  commenter  suggested  that  the 
requirement  that  establishments 
maintain  records  of  thermometer  testing 
on  file  be  changed  to  a  recommendation. 
FSIS  disagrees  with  this  comment 
because  it  is  essential  that  firms  have 
documentation  that  Program  employees 
can  review  to  ensure  compliance  with 
this  subsection. 

(ii)  Other  devices.  Two  commenters 
suggested  the  addition  of  wording  that 
would  allow  a  designated  or  testing 
authority  other  than  the  establishment 
to  perform  the  required  accuracy  tests 
on  temperature-measuring  devices.  FSIS 
concurs  and  has  amended  the  final  rule 
accordingly. 

(2)  Temperature/time  recording 
devices.  Seven  commenters  argued  that 
the  proposed  requirement  that  the 
temperature  recorder  chart  never  read 
more  than  1  Fahrenheit  degree  below 
the  indicating  temperature  device  is 
unnecessary.  FSIS  agrees  because  as 
long  as  the  recorder  temperature  does 
not  exceed  the  temperature  on  the 
reference  indicating  temperature  device, 
the  safety  of  the  process  will  not  be  in 
question.  Therefore,  language  has  been 
added  to  the  final  rule  making  it  a 
recommendation  that  the  temperature 
recording  device  and  the  indicating 
temperature  device  are  in  agreement. 
This  wording  would  allow  the 
temperature  recorder  to  read  lower  than 
the  indicating  temperature  device. 
However,  in  no  event  shall  the 
temperature  recording  device  read 
higher  than  the  indicating  temperature 
device. 

One  commenter  noted  that  the 
subsection  does  not  provide  a 
temperature  reference  for  determining 
the  accuracy  of  recorders  and  suggested 
adding  the  following  phrase  to  the  third 
sentence;  "when  compared  to  the 
accurate  indicating  temperature  device." 
FSIS  concurs  and  has  accepted  the 
proposed  modification. 

Another  conunenter  suggested  that  the 
requirement  concerning  air  filters  on  air- 
operated  temperature  controllers  be 
changed  to  a  recommendation.  FSIS  has 
rejected  this  suggestion.  Air-operated 
temperature  controllers  must  have 
adequate  filters  to  stop  debris  bom 
entering  the  control  mechanism  and 
causing  malfunctions. 

(i)  Chart-type  devices  and  (ii)  Other 
devices.  One  commenter  proposed  that 
subsections  (i)  and  (ii)  be  revised  to 
read  in  part: 

"The  recorder  shall  print  frequently 
enough  to  detect  significant  variations  in 
temperature.  The  fitquency  of  recording 
should  not  exceed  1-minute  intervals. 


Intervals  longer  than  1  minute  will  be 
acceptable  upon  a  showing  that  they 
will  accomplish  the  desired  purpose  of 
detecting  thermal  processing 
inadequacies." 

FSIS  has  accepted  the  substance  of 
this  comment  because  it  is  the 
responsibility  of  the  establishment  to 
identify  the  proper  printing  frequency  to 
ensure  that  any  temperature  deviations 
are  identified.  Therefore,  language  has 
been  added  to  the  final  rule  to  indicate 
that  temperatures  shall  be  printed  at 
sufficient  frequencies  to  ensure  that  the 
parameters  of  the  process  time  and 
temperature  have  been  met.  The 
subsection  has  also  been  revised  to 
indicate  that  the  printing  frequency 
should  not  exceed  1-minute  intervals. 

One  commenter  argued  that  the 
proposal  to  print  temperatures  every  30 
seconds  is  excessive  and  recommended 
the  use  of  a  sliding  scale  for  printing 
temperatures.  For  example, 
temperatures  would  be  printed  every 
minute  for  processes  lasting  90  minutes 
or  less  and  every  5  minutes  for 
processes  lasting  over  90  minutes.  FSIS 
has  rejected  this  comment  because  it 
knows  of  no  shding  scales  with 
frequencies  that  ensure  that  all  possible 
process  deviations  will  be  identified. 

Another  commenter  urged  that 
subsection  (i)  be  revised  to  indicate  that 
graduations  on  charts  shall  not  exceed 
2F  degrees  within  a  range  of  lOF  degrees 
of  the  sterilization  temperature.  FSIS  has 
accepted  this  comment  and  has  added 
the  proposed  language  to  the  final  rule 
because  the  wording  is  consistent  with 
FDA  requirements. 

(4)  Air  valves,  and  (5)  Water  valves. 
Four  commenters  pointed  out  that  the 
term  "sealing  valve"  used  in  the 
requirements  for  air  valves  and  water 
valves  is  unclear.  One  suggested 
substituting  the  phrase  "a  globe  valve  or 
other  equivalent-type  or  piping 
arrangement  suitable  to  prevent 
leakage."  FSIS  concurs  with  these 
comments  and  has  incorporated  the 
recommended  language  into  subsections 
(4)  and  (5)  because  it  more  clearly 
indicates  that  equivalent-type  valves  or 
piping  arrangements  must  be  adequate 
to  prevent  leakage  of  water  or  air  into 
the  thermal  processing  vessel. 

(b)  Pressure  processing  in  steam. 

(1)  Batch  still  retorts— (iv)  Crate 
supports.  Two  commenters  urged  that 
bottom  crate  supports  should  be 
required  only  if  steam  enters  the  bottom 
of  the  retort  through  a  steam  spreader. 
Presumably,  the  commenters  consider 
crate  supports  necessary  only  to  ensure 
that  bottom-mounted  steam  spreaders 
are  not  damaged  by  retort  crates.  While 
FSIS  agrees  that  this  is  an  important 
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function  of  crate  supports,  the  Agency 
also  believes  that  supports  are  needed 
'    in  vertical  retorts  using  bottom  steam 
entry  without  spreaders.  In  this  case,  the 
supports  would  prevent  the  crates  from 
blocking  steam  entry  and  would  allow 
for  a  full  flow  of  steam  info  the  retort. 
For  these  reasons,  the  wording  in  these 
subsections  has  been  revised  to  clearly 
indicate  that  crate  supports  will  be 
required  only  when  vertical  retorts  are 
equipped  with  bottom  entry  steam. 

(vi)  Bleeders  and  condensate  removal. 
One  conunenter  recommended  that  the 
next-to-the-last  sentence  of  the 
proposed  subsection  be  changed  to  read: 
"In  retorts  having  a  steam  inlet  above 
the  level  of  lowest  container,  a  bleeder 
.  .  ."  FSIS  agrees  with  this 
recommendation  because  it  more 
accurately  describes  the  Agency's  intent 
to  require  condensate  bleeders  in 
vertical  retorts  when  the  steam  inlet  is 
in  any  location  other  than  in  the  bottom 
of  the  retort. 

For  clarity,  FSIS  has  added  language 
to  the  subsection  to  indicate  that  heat 
distribution  data  or  other  documentation 
from  a  processing  authority  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Program 
employees  for  review.  The  subsection 
has  also  been  modified  based  on 
comments  to  subsection  (b)(2)(iv)  of  the 
proposed  rule  dealing  with  condensate 
removal  and  the  use  of  automatic  alarm 
systems. 

(vii)  Stacking  equipment.  Regarding 
subparagraph  (a)  two  commenters  said 
that  the  requirement  that  retort  crate 
bottoms  have  perforations  1-inch  in 
diameter  on  2-inch  centers  should  be 
made  a  recommendation.  One  argued 
that  the  precise  design  of  stacking 
equipment  is  not  material  if  adequate 
heat  distribution  can  be  achieved  and 
demonstrated  by  heat  distribution 
testing. 

After  reviewing  these  comments,  FSIS 
has  decided  to  retain  the  proposed 
requirements  for  retort  stacking 
equipment  because,  for  the  most  part 
they  are  industry  standards.  The 
subsection,  however,  has  been  revised 
to  incorporate  the  intent  of  the 
comments  relating  to  the  use  of  other 
designs. 

Regarding  subparagraph  [b),  four 
commenters  argued  that  when  divider 
plates  are  used,  heat  distribution  data, 
as  supporting  evidence,  should  be 
sufficient.  FSIS  agrees  with  the  intent  of 
these  comments  and  has  revised  the 
subparagraph  to  require  that  whenever 
one  or  more  divider  plates  are  used 
between  any  two  layers  of  containers  or 
used  on  the  bottom  of  the  retort  basket, 
the  establishment  shall  have  heat 
distribution  data  on  file. 


(ix)  Vents,  (e)  Typical  installations 
and  operating  procedures.  One 
commenter  argued  that  specific  venting 
schedules  should  not  be  recommended 
in  the  final  rule  because  by  so  doing 
USDA  is  assuming  responsibility  for 
issuing  venting  schedules  for  still 
retorts.  The  conunenter  also  urged  that  if 
the  venting  schedules  are  retained,  each 
diagram  should  have  a  clear  warning 
that  the  schedules  are  not  designed  for 
systems  with  divider  plates  or  sheets. 

FSIS  has  rejected  both  comments  and 
has  retained  the  venting  schedules  in  the 
final  rule.  The  final  rule  makes  it  clear 
that  the  schedules  are  intended  merely 
as  examples.  The  venting  schedules 
have  been  recognized  for  many  years  by 
both  industry  and  processing  authorities 
as  adequate  for  the  specific  retort 
installations  described.  The  schedules 
may  be  of  considerable  value  to  small 
canning  establishments  without  ready 
access  to  processing  authorities, 
provided  their  retort  installations  are 
identical  to  those  given  in  this 
subsection.  FSIS  expects  plants  to  have 
documentation  on  file  that  verifies  the 
adequacy  of  their  retort  venting 
procedures  if  their  installations  differ 
from  the  examples.  This  requirement  is 
specified  in  subsection  (b)(l)(ix){c). 
which  also  applies  to  installations  with 
retort  divider  plates. 

A  second  commenter  urged  that  the 
entire  subsection  be  deleted;  in  its  place, 
the  commenter  suggested  that 
establishments  be  required  to  have  heat 
distribution  test  data  or  other 
documentation  on  file  for  all  retort 
systems.  FSIS  has  rejected  this  comment 
for  the  reasons  given  above. 

Two  commenters  suggested  that  the 
phrase  "typical  installation"  be  changed 
to  "examples  of  typical  installations" 
and  that  the  schematic  retort  drawings 
be  labeled  with  figure  numbers.  These 
suggestions  have  been  accepted  and 
incorporated  in  the  final  rule. 

(2)  Batch  agitating  retorts — (iv) 
Bleeders.  One  commenter  said  that  the 
subsection  appeared  to  prohibit  other 
modes  of  retort  operation  and  suggested 
that  it  be  made  advisory  rather  than 
mandatory.  FSIS  wants  to  point  out  that 
the  subsection  states  that  other 
installations  are  acceptable,  provided 
the  establishment  has  data  on  file 
documenting  the  adequacy  of  the 
installation.  Because  the  requirements  of 
the  subsection  are  essential  to  ensure 
that  air  is  adequately  removed  from  the 
retort  during  the  venting  procedure  and 
the  process  cycle,  FSIS  has  rejected  the 
suggestion  that  the  snbsection  be  made 
advisory. 

The  same  commenter  noted  that  the 
subsection  does  not  allow  for  the 
intermittent  removal  of  condensate. 


Another  commenter  provided  a 
recommendation  dealing  with 
condensate  bleeders.  For  clarity,  FSIS 
has  moved  the  reference  to  condensate 
removal  from  subsection  (iv)  to 
subsection  (v).  The  two  comments 
relating  to  condensate  removal  are  ' 
addressed  there. 

(v)  Venting  and  condensate  removal. 
As  noted  in  the  preceding  subsection, 
one  commenter  argued  thatihe 
proposed  rule  did  not  allow  for  the 
intermittent  removal  of  condensate. 
FSIS  has  added  language  to  the  final 
rule  to  allow  for  the  use  of  intermittent 
condensate  removal  systems.  In 
addition,  an  advisory  statement  has 
been  included  that  bleeders  for 
condensate  removal  should  be  visually 
checked  at  least  every  15  minutes  and 
the  results  recorded  to  ensure  that  such 
systems  are  functioning  properly. 
Because  intermittent  condensate 
removal  systems  (equipped  with 
automatic  alarms)  have  been  added  to 
the  final  rule,  the  rule  also  requires  that 
the  alarms  be  tested  at  the  beginning  of 
each  shift  for  proper  functioning  and  the 
results  recorded. 

Under  the  preceding  subsection  one 
commenter  argued  that,  in  the  context  of 
retort  design,  the  location  of  the  vent 
has  no  relevance  to  the  need  for  a 
condensate  bleeder.  The  commenter 
suggested  that  this  part  of  the  proposed 
requirement  be  deleted  and  suggested 
alternative  language.  FSIS  agrees  with 
this  argument;  however,  upon  further 
consideration  of  this  issue,  the  Agency 
believes  that  steam  inlet  location, 
likewise,  is  not  relevant  to  the  need  for  a 
condensate  bleeder.  Therefore,  the  final 
rule  has  been  revised  whereby  a 
condensate  bleeder  is  required  in  all 
batch  agitating  retorts  using  steam 
under  pressure. 

The  same  commenter  also  urged  that 
the  phrase  "such  as  a  letter  or  operating 
manual"  be  added  to  the  second 
sentence  of  this  subsection.  FSIS  has 
rejected  adding  the  suggested  phrase  to 
the  final  rule.  The  Agency  believes  the 
words  "other  documentation"  would 
cover  many  types  of  written  documents 
such  as  letters  and  operating  manuals 
from  equipment  manufacturers  and 
processing  authorities.  In  addition,  to  be 
consistent  with  other  parts  of  the  final 
rule,  a  requirement  has  been  added 
whereby  such  data  or  other  supporting 
documentation  must  be  made  available 
to  Program  employees  for  review. 

(vi)  Retort  or  reel  speed  timing.  One 
commenter  stated  that  other  agitating- 
type  systems  covered  in  the  proposal 
are  not  required  to  have  a  recording; 
tachometer.  A  second  commenter 
argued  that  allowing  manual  checks  uf 
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the  reel  speed  would  be  more  consistent 
with  Uie  FDA  rules.  While  a  third 
commenter  supported  the  requirement 
for  recording  tachometers,  it  was 
suggested  that  tachometer  accuracy 
need  only  to  be  verified  every  shift.  FSIS 
agrees  that  manual  checking  of  reel 
speed  is  acceptable,  and  has  revised  the 
final  rule  to  reflect  the  comments 
received. 

One  of  the  commenters  also  argued 
that  an  establishment  should  have  an 
option  about  what  corrective  action  is 
taken  if  problems  occur  during  the 
process  cycle.  Based  on  this  comment, 
FSIS  has  deleted  the  language  dealing 
with  corrective  actions.  If  a  processing 
problem  occtirs,  FSIS  would  expect  the 
deviation  to  be  handled  in  accordance 
with  §  318.308  or  §  381.308. 

(3)  Continuous  rotary  retorts — (iv) 
Bleeders.  This  subsection  has  been 
revised  to  be  consistent  with  the 
language  used  in  subsection  (b)(2)(iv) 
dealing  with  batch  agitating  retorts. 
Comments  received  on  the  subsection 
regarding  condensate  removal  are 
discussed  in  subsection  (b)(3)(v) 
immediately  below. 

(v)  Venting  and  condensate  removal. 
One  commenter  stated  that  heat 
distribution  data  are  not  generally 
available  from  the  manufacturers  of 
processing  vessels  and  asked  what  other 
documentation  could  be  substituted.  The 
commenter  also  questioned  whether 
such  docimientation  is  necessary  if  the 
retort  vessel  has  been  used  without 
incident  for  many  years. 

FSIS  emphasizes  that  the  equipment 
manufacturer  and  the  plant  are 
responsible  for  ensuring  that  the 
documentation  is  accurate.  Even  if  retort 
systems  have  been  used  for  many  years, 
such  documentation  must  still  be  on  file 
and  made  available  to  Program 
employees  so  that  they  can  verify  the 
adequacy  of  the  specific  retort 
Installation  and  operating  procedures. 

Other  comments  received  on  this 
subsection  correspond  to  those  received 
on  subsection  (b](2)(v)  dealing  with 
batch  agitating  retorts.  The  final  rule  has 
been  revised  for  consistency  with  that 
subsection. 

(vi)  Retort  speed  timing.  One 
commenter  believed  that  the  proposed 
requirement  that  the  reel  speed  be 
checked  and  recorded  at  least  every  4 
hours  is  excessive  and  suggested  that  it 
be  changed  to  "at  intervals  of  sufficient 
firequency  to  ensure  that  the  speed  is 
maintained  as  specified"  and  that 
checks  should  be  made  every  4  hours  or 
less.  FSIS  has  rejected  this  comment  and 
has  retained  the  proposed  language  in 
the  final  rule.  FSIS  believes  that 
checking  the  reel  speed  at  intervals  not 
to  exceed  4  hours  is  not  excessive.  This 


frequency  is  a  generally  accepted 
industry  practice. 

Another  commenter  suggested  that  the 
language  giving  the  frequency  of  the 
monitoring  and  recording  be  moved  to 
§S  3ia306(a)(3)  and  381.306{a](3]  under 
recordkeeping.  FSIS  has  not  accepted 
this  suggestion  because  the 
recordkeeping  requirement  is  a  logical 
extension  of  the  other  requirements  of 
this  subsection  and  would  be  out  of 
place  elsewhere. 

(vii)  Emergency  stops  and 

(viii)  Temperature  drops.  Two 
commenters  suggested  that  these 
subsections  be  moved  to  §  S  318.308  and 
381.308,  which  deal  with  deviations  in 
processing.  FSIS  agrees  with  this 
suggestion  and  has  made  the  change  in 
the  final  rule.  Other  specific  comments 
to  these  subsections  have  been 
addressed  under  proposed 
§§  318.308(a](l)(iv)  and  381.308 
(a){l)(iv). 

(4)  Hydrostatic  retorts. — (vi) 
Conveyor  speed.  One  commenter  argued 
that  a  process  schedule  from  the 
processing  authority  should  list  only  the 
sterilization  time,  and  that  the  plant 
should  calculate  the  required  conveyor 
speed  to  meet  the  specified  time.  Thus, 
the  commenter  objected  to  the  proposed 
requirement  that  the  conveyor  speed  be 
listed  in  the  process  schedule.  A  second 
commenter  made  a  similar  suggestion. 
FSIS  has  accepted  the  intent  of  these 
comments  and  has  revised  the  first 
sentence  of  the  subsection  to  indicate 
that  the  correct  conveyor  speed  shall  be 
calculated  to  obtain  the  required 
process  time  and  recorded  by  the 
establishment  when  the  retort  is  started. 
FSIS  has  also  deleted  the  fourth 
sentence  of  the  proposed  subsection 
from  the  final  rule  because  processing 
deviations  are  more  appropriately 
addressed  in  S§  318.306  and  381.308. 

(c)  Pressure  processing  in  water. 

(1)  Batch  still  retorts,  (i)  One 
commenter  suggested  that  the  proposed 
specifications  on  where  the  recorder/ 
controller  bulb  is  located  in  both 
vertical  and  horizontal  retorts  be 
deleted.  Another  urged  the  deletion  of 
the  proposed  minimum  distance  that  the 
indicating  temperature  device  must 
extend  into  the  water  in  both  vertical 
and  horizontal  retorts.  FSIS  sees  no 
need  to  delete  either  of  these  two 
specifications  because  they  are 
recognized  industry  standards.  Further, 
the  requirements  are  consistent  with 
those  of  FDA. 

(ii)  Pressure  recording  device.  One 
commenter  suggested  that  such  devices 
are  unnecessary  and  should  not  be 
required.  FSIS  disagrees  and  has 
retained  the  requirement  in  the  final  rule 


because  it  is  essential  that  a  record  of 
retort  pressure  be  maintained. 
Overriding  pressure  is  critical  in  water 
processing  to  prevent  damage  to 
containers  such  as  glass  jars,  retortable 
pouches,  and  semirigid  containers.  For 
retortable  pouches  and  some  semirigid 
containers,  overriding  pressure  is  also 
critical  in  maintaining  the  desired 
container  dimensions  during  the  thermal 
processing  operation. 

(iii)  Pressure  relief  valve.  A 
commenter  urged  that  the  subsection  be 
eliminated  from  the  final  rule,  noting 
that  pressure  relief  valves  are  not 
required  for  other  types  of  retort 
systems  and  that  there  is  no  basis 
requiring  them  on  one  system  and  not  on 
another.  FSIS  agrees  with  this  argument 
and  has  deleted  the  subsection  from  the 
final  rule. 

(vii)  Stacking  equipment  One 
commenter  argued  that  the  subsection  Is 
not  necessary  if  adequate  heat 
distribution  is  in  fact  achieved  and 
documented.  The  commenter  also 
argued  that  the  proposed  requirement 
concerning  flexible  containers  belongs 
in  another  section,  such  as  S  318.303. 
FSIS  agrees  with  the  first  suggestion  and 
has  eliminated  the  first  sentence 
regarding  the  construction  of  the 
stacking  equipment.  However,  FSIS 
believes  that  the  requirement  concerning 
flexible  containers  is  appropriate  in  this 
section  of  the  regulations.  Thus,  FSIS 
has  retained  the  language  in  the  final 
rule  and  has  clarified  the  fact  that  the 
subsection  could  also  be  applicable  to 
semirigid  containers. 

(viii)  Drain  valve.  One  commenter 
suggested  that  the  proposed  requirement 
be  changed  to  a  recommendation,  while 
another  commenter  argued  that,  because 
the  drain  valve  does  not  materially 
affect  the  adequacy  of  the  thermal 
process,  its  requirement  should  be 
eliminated  from  the  final  rule.  FSIS 
disagrees  with  both  commenters.  Drain 
lines  and  valves  are  sometimes  used  as 
part  of  the  recirculation  system  to 
maintain  uniform  heat  distribution;  it  is 
essential  that  such  systems  be  kept  clear 
of  debris.  Thus,  FSIS  has  retained  the 
requirement  in  the  final  rule. 

(ix)  Water  level.  One  commenter 
noted  that  the  subsection  does  not  take 
into  account  processing  systems  that  use 
cascading  water  sterilization  and 
proposed  language  for  revising  the 
subsection.  FSIS  has  accepted  the 
proposed  language  and  has  incorporated 
it  into  the  final  rule.  FSIS  believes  that 
the  revised  subsection  addresses  the 
suggestions  of  other  commenters.  Those 
suggestions  included  allowing  a  device 
designed  to  sound  an  alarm  when  the 
water  level  falls  as  an  acceptable 
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alternative  to  checking  and  recording 
.    the  wafer  level;  deleting  the  second 
sentence  because  the  third  sentence  of 
the  proposed  subsection  contains  the 
words  "proper  level";  deleting  the 
proposed  requirement  that  water 
completely  cover  containers  during  the 
cooling  process;  and  deleting  the 
example  of  using  petcocks  to  determine 
water  level  because  they  are  no  longer 
recommended. 

(x)  Air  supply  and  controls.  Two 
commenters  urged  that  steam  be  added 
as  a  source  of  overpressure  and  that  the 
reference  to  the  rate  of  introducing 
compressed  air  or  steam  be  deleted. 
FSIS  concurs  with  these  suggestions  and 
has  changed  the  final  rule  accordingly. 
While  steam  is  not  widely  used  to 
produce  overpressure,  it  is  just  as 
effective  as  air  for  this  purpose.  In 
addition,  the  rate  at  which  air  or  steam 
is  added  to  the  retort  is  not  critical  in 
achieving  the  required  overpressure. 
A  third  commenter  argued  that  the 
entire  subsection  should  be  deleted 
because  it  sets  forth  equipment 
specifications  that  are  beyond  the  scope 
of  the  regulation.  FSIS  disagrees  with 
this  comment  because  ensuring 
adequate  water  or  air  circulation  is 
critical  to  the  thermal  process  and  is  an 
appropriate  area  of  regulation, 
(xi)  Water  recirculation.  One 
commenter  recommended  that  the  entire 
subsection  be  deleted  arguing  that 
detailed  equipment  specifications  are 
beyond  the  scope  of  the  regulation.  FSIS 
disagrees  with  this  comment  because 
ensuring  the  adequacy  of  heat 
distribution  throughout  the  retort  during 
the  thermal  process  is  essential. 

Another  commenter  suggested  that  the 
use  of  a  flow-meter  alarm  system  be 
accepted  as  an  adequate  safeguard  for 
proper  water  circulation.  FSIS  agrees 
and  has  revised  the  final  rule  to  allow 
the  use  of  fiow-meter  alarm  systems. 
A  third  commenter  argued  that  the 
proposed  requirement  that  suction 
outlets  have  nonclogging  screens  be 
changed  to  a  recommended  practice. 
FSIS  has  rejected  this  proposal  because 
clogged  suction  outlets  could  affect  the 
uniformity  of  heat  distribution  during 
the  thermal  process.  However,  the  word 
nonclogging  has  been  deleted  in  this 
subsection  and  elsewhere  in  the  final 
rule.  Screens  can.  in  time,  become 
clogged  and  it  will  be  the  responsibility 
of  the  establishment  to  keep  all  required 
screens  free  of  debris. 

(xii)  Cooling  water  entry.  One 
commenter  argued  that  the  subsection  is 
not  germane  to  the  adequacy  of  the 
thermal  process  and  should  be  deleted. 
FSIS  agrees  in  part  that  this  proposed 
requirement  does  not  specifically  affect 
the  adequacy  of  the  thermal  process; 


however,  the  improper  entry  of  cooling 
water  into  the  retort  could  damage  glass 
containers.  Therefore,  FSIS  has  retained 
the  current  language  but  has  made  the 
subsection  a  recommendation  as  a  good 
manufacturing  practice. 

(xiii)  Retort  headspace.  Two 
commenters  noted  that  this  subsection 
discusses  retort  pressure  rather  than 
retort  headspace.  FSIS  agrees  and  has 
established  that  retort  pressure  was 
adequately  covered  in  proposed 
§§  318.305(c)(2)(ix)  and  381.305(c)(2)(ix}. 
Therefore,  in  the  final  rule  retort 
pressure  control  is  addressed  in 
5§318.305(c)(2)(viii)and 
381.305(c)(2)(viii)  titled.  "Ait  supply  and 
controls." 

(2)  Batch  agitating  retorts. 
Subsections  (i)  through  (ix)  and  (xi) 
through  (xiii):  Comments  received  in 
response  to  these  subsections  were  the 
same  as  those  for  identically  titled 
subsections  under  {c)(l),  batch  still 
water  retorts.  The  subsections  for  batch 
agitating  retorts  have  been  revised  as 
indicated  in  the  discussions  under  (c)(1). 

(x)  Retort  or  reel  speed  timing.  One 
commenter  argued  that  readjusting  the 
reel  speed  may  not  be  the  best  example 
of  corrective  action  after  a  change  in 
speed  occurs  because  evaluation  of 
product  sterihty  is  also  necessary. 
Therefore,  the  conunenter  recommended 
that  this  example  be  deleted.  FSIS 
concurs  with  this  comment  and  has 
deleted  the  sentence  from  the  final  rule. 
The  subsection  has  also  been  revised  for 
consistency  with  (b)(2)(vi)  covering 
batch  agitating  steam  retorts. 

(d)  Pressure  processing  with  steam/air 
mixtures  in  batch  retorts. 

(3)  This  subsection  dealing  with 
pressure  relief  valves  has  been  deleted 
from  the  final  rule.  See  subsection 
(c)(l)(iii)  for  discussion. 

(e)  Atmospheric  cookers. 

(2)  Stacking  equipment,  and  (3) 
Temperature  distribution.  Four 
commenters  urged  that  the  entire 
subsection  be  deleted  on  the  grounds 
that  the  final  rule  should  pertain  only  to 
shelf  stable,  low  acid  caimed  products. 
FSIS  has  not  accepted  the  argiunent  that 
the  final  rule  should  not  cover  acidified, 
low  acid,  shelf  stable  products  (see  the 
General  Comments  section  of  this 
preamble).  Therefore,  since  atmospheric 
cookers  can  be  used  for  the  processing 
of  acidified,  low  acid  products,  this 
subsection  has  been  retained  in  the  final 
rule. 

Another  commenter  suggested  that 
subsections  (e)  (2)  and  (3)  be  combined 
and  suggested  the  wording  for  the 
combined  subsection.  FSIS  agrees  with 
this  comment  because  subsection  (e)(2) 
was  proposed  to  assure  that  stacking 
equipment  in  atmospheric  cookers 


would  allow  for  uniform  heat 
distribution.  Since  the  proposed 
subsection  (e)(3)  dealt  in  general  with 
heat  distribution,  the  Agency  considers 
the  effect  of  stacking  equipment  as  part 
of  the  overall  need  to  assure  adequate 
heat  distribution.  Therefore,  the 
suggested  language  has  been 
incorporated  into  the  final  rule,  with  the 
additional  requirement  that  the  data  or 
other  documentation  on  heat 
distribution  be  made  available  to 
Program  employees  for  review, 
(g)  Equipment  maintenance. 
Three  commenters  questioned  the 
meaning  of  the  term  "extended 
shutdown."  which  is  used  in  the 
proposed  rule  in  subsections  (1)  and  (2) 
to  prescribe  when  retort  systems  should 
be  examined  for  proper  functioning.  One 
of  the  three  suggested  that  an  extended 
period  of  time  be  defined  as  more  than 
45  days.  FSIS  agrees  that  the  phrase 
"extended  shutdown"  is  vague; 
however,  the  Agency  believes  that 
thoroughly  examining  thermal 
processing  systems  before  the 
resumption  of  operations  following  a 
lengthy  shutdown  is  a  good 
manufactudng  practice.  Therefore,  the 
final  rule  has  been  revised  to 
incorporate  the  Agency's  position  as  a 
recommendation. 

Two  commenters  questioned  the  need 
to  check  and  test  each  retort  system 
when  it  is  empty.  One  noted  that  some 
retort  systems  may  not  function  properly 
without  containers.  FSIS  accepts  these 
comments  and  has  deleted  this  phrase 
from  the  final  rule. 

One  commenter  also  ai^ed  that  it  is 
uimecessary  to  check  and  test  systems 
that  are  operated  on  a  year-round  basis 
because  general  maintenance  is 
performed  daily.  FSIS  intended  that  the 
subsection  require  that  retort  systems  be 
audited  by  someone  other  than  the  day- 
to-day  operators  in  the  retort  area.  This 
trained  individual  should  be 
knowledgeable  about  the  effects  any 
changes  might  have  on  the  adequacy  of 
the  thermal  process.  The  language  of  the 
proposed  rule  has  been  revised  to  reflect 
this  intent. 

For  further  simplicity.  FSIS  has 
removed  the  phrase  "at  least  once  a 
year"  in  subsection  (1)  because  the  same 
requirement  is  contained  in  subsection 
(2).  The  two  sentences  in  subsection  (2) 
have  also  been  combined. 

(6)  One  commenter  argued  that  the 
requirement  to  keep  records  of  all 
maintenance  conducted  on  the 
processing  equipment  is  burdensome 
and  unnecessary.  The  commenter 
suggested  that  only  major  maintenance 
items  that  could  affect  the  adequacy  of 
the  thermal  process,  such  as  radical 
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alterations  of  the  venting  system,  should 
be  subject  to  the  recordkeeping 
requirements.  FSIS  agrees  with  this 
comment  and  has  revised  the  language 
in  the  final  rule  accordingly. 

(h)  Container  cooling  and  cooling 
water. 

(3)  Two  commenters  objected  to  the 
requirement  that  systems  designed  to 
recycle  cooling  water  be  approved  by 
the  Administrator,  arguing  that  the 
requirement  adds  an  unnecessary 
buiden.  The  commenters  believe  that  it 
is  sufficient  to  require  that  recycled 
cooling  water  be  treated  with  a 
bactericide  so  that  there  is  a  measurable 
residual  in  the  water  after  use. 

FSIS  does  not  agree  that  a  bactericide 
alone  is  sufficient  to  prevent  a  buildup 
of  bacterial  spores  in  reused  container 
cooling  waters.  Additionally,  FSIS 
believes  that  these  systems  must  be 
properly  designed  and  maintained  to 
adequately  control  the  levels  of  organic 
and  objectionable  inorganic  matter  in 
the  water. 

Another  commenter  urged  that  a 
processing  authority  should  be  allowed 
to  approve  such  systems  and  make  the 
documentation  available  to  the  Program 
employee. 

A  fourth  commenter  stated  that  plants 
currently  using  recycled  cooling  water 
systems  and  that  have  procedures  to 
prevent  the  excessive  buildup  of  organic 
material  should  not  be  required  to 
obtain  approval.  The  commenter  said 
that  approval  should  be  required  when  a 
system  is  substantially  modified  or  a 
new  system  is  installed. 

FSIS  agrees  in  principle  with  the 
overall  thrust  of  the  comments;  i.e.,  that 
such  systems  need  not  be  approved  by 
the  Administrator  before  use.  However, 
the  Agency  remains  concerned  with  the 
growing  use  of  recycled  and  reused 
container  cooling  water,  particularly 
water  in  systems  that  are  poorly 
designed,  operated,  or  maintained.  This 
concern  is  centered  on  the  belief  that 
reused  water  of  poor  quality  will  lead  to 
increased  incidents  of  post-processing 
contamination  of  canned  product.  Thus, 
subparagraph  (3)  has  been  revised  in  the 
final  rule  to  require  that  systems  for 
recycling  or  reusing  container  cooling 
water  must  be  designed,  constructed, 
operated,  and  maintained  to  ensure  that 
the  recycled /reused  water  will  be  of  a 
quality  acceptable  for  the  intended 
purpose.  No  prior  approval  by  the 
Administrator  will  be  required  since 
minimum  requirements  have  been 
included  in  the  final  rule  and  can  be 
evaluated  by  Program  employees. 
However,  establishments  must  maintain 
a  file  of  current  information  regarding 
all  aspects  of  a  system  including  details 
on  design  and  construction,  operation 


maintenance  and  water  quality 
standards.  Such  information  must  be 
made  available  to  Program  employees 
for  review. 

Establishments  recycling  or  reusing 
container  cooling  water  as  of  the 
effective  date  of  these  regulations  shall 
have  the  information  required  in 
§§  318.305(h)(3)  and  361.305(h)(3)  on  file 
and  available  for  review  by  Program 
employees  within  6  months  of  the  date 
the  regulations  are  effective. 
Estabhshments  placing  such  systems 
into  use  after  the  effective  date  of  these 
regulations  shall  have  the  required 
information  on  file  and  available  for 
review  within  6  months  of  the  date  a 
system  is  first  used. 

By  dealing  with  cooling  water  reuse  in 
new  Subparts  G  and  X,  S  308.3(d)(2)  has 
been  revised.  In  the  course  of  revising 
that  subsection  the  Agency  recognized 
that  a  strict  interpretation  of  subsection 
308.3(d)(3)  would  require  that  the  reuse 
of  water  for  the  thermal  processing  of 
canned  product  be  approved  by  the 
Administrator.  While  FSIS  believes  that 
reusing  water  in  thermal  processing 
equipment  dictates  that  certain 
precautions  be  taken  to  protect  the 
water,  water  quality  has  little 
consequence  on  the  safety  and  stability 
of  canned  product.  Therefore,  S  308.3(d) 
has  been  revised  to  allow  the  circuit 
supervisor  to  approve  the  reuse  of  water 
that  is  used  in  the  thermal  processing  of 
canned  meat  products.  In  a  similar 
manner,  a  new  paragraph  (f)  has  been 
added  to  §  381.50  to  allow  for  circuit 
supervisors  to  approve  the  reuse  of 
water  in  the  thermal  processing  of 
canned  poultry  products. 

(i)  Post-process  handling  of 
containers. 

One  commenter  suggested  that  the 
proposal  be  revised  to  include  a  general 
requirement  that  containers  be  handled 
in  a  way  to  minimize  the  possible 
damage  to  containers  or  the  exposure  of 
hermetic  seals  to  high  levels  of  micro- 
organisms. In  addition,  the  commenter 
suggested  that  the  specific  proposed 
requirements  be  made 
recommendations.  A  second  commenter 
questioned  how  frequently  equipment 
had  to  be  cleaned  and  what  standards 
had  to  be  met.  These  questions  were 
directed  at  the  proposed  requirement 
that,  "All  post-process  container 
handling  equipment  shall  be  kept  clean 
and  sanitized  . . ." 

FSIS  agrees  with  the  recommendation 
to  include  a  general  requirement  for 
handling  containers  because  the 
recommended  wording  would 
encompass  all  types  of  container 
handling  equipment  and  operations.  It 
has  also  modified  the  final  rule  to  make 
most  other  requirements  recommended 


practices.  FSIS,  however,  has  retained 
the  requirement  that  all  worn  and  frayed 
belting,  can  retarders,  cushions,  and  the 
like  shall  be  replaced  with  nonporous 
materials  because  the  Agency  believes 
that  it  will  minimize  post-process 
contamination  of  containers. 
Furthermore,  while  the  proposed 
requirement  regarding  the  cleaning  of 
post-process  container  handling 
equipment  has  been  made  a 
recommendation,  FSIS  believes  that 
establishments  should  develop  a  plan 
for  routinely  cleaning  and  sanitizing  all 
such  equipment. 

Sections  318.306  and  381.306 
Processing  and  Production  Records 

Concerning  the  general  requirements 
found  at  the  beginning  of  §§  318.306  and 
381.306,  a  commenter  suggested  that  it 
should  not  be  necessary  to  record 
processing  data  found  to  be  normal. 
FSIS  disagrees  with  this  suggestion.  The 
recording  of  normal  data  is  essential  for 
three  reasons.  First,  trends  appearing  in 
normal  data  may  alert  employees  to 
developing  problems  and  allow  them  to 
take  corrective  action  before  deviations 
occur.  Second,  records  of  normal  data 
provide  management  with  information 
necessary  to  ensure  that  all  production 
is  being  monitored  and  controlled.  And 
third,  the  recording  of  all  data  provides 
assurance  to  FSIS  employees  that  an 
establishment  is  complying  with  USDA 
regulations.  The  recording  of  normal 
data  has  been  a  long-standing, 
generally»accepted  practice  in  the  U.S. 
canning  industry. 

Another  commenter  recommended 
that  the  production  date  be  added  to  the 
list  of  information  that  is  recorded.  FSIS 
agrees  with  this  suggestion  and  has 
modified  the  final  rule  accordingly. 

(a)  Processing  in  steam. 

(1)  Batch  still  retorts.  Three 
commenters  suggested  that  it  is  more 
appropriate  to  record  the  number  of 
crates  in  the  retort  rather  than  the 
number  of  containers.  However, 
because  some  retort  systems  do  not 
make  use  of  crates,  FSIS  has  retained 
the  proposed  language  but  has  included 
the  recording  of  the  number  of  crates  as 
an  alternative. 

Two  commenters  suggested  that 
recording  the  actual  venting  time  be 
changed  to  recording  the  time  the  vent  is 
closed.  FSIS  has  accepted  this 
suggestion  because  venting  begins  when 
steam  is  turned  on,  and  that  time  must 
be  recorded.  Thus,  by  recording  the  vent 
closing  time,  the  actual  venting  time  is 
the  elapsed  time  between  steam  on  and 
vent  closing. 

Two  commenters  recommended 
substituting  the  phrase  "start  of  process 
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timing"  for  "time  sterilization 
temperature  reached"  in  the  list  of  data 
that  must  be  recorded.  FSIS  agrees  that 
the  suggested  terminology  is  more 
precise  and  has  made  the  change  in  the 
final  rule. 

One  commenter  suggested  modifying 
the  phrase  "time  steam  off  to  "actual 
time  steam  off."  FSIS  has  retained  the 
proposed  wording  in  the  final  rule 
because  the  final  rule  also  requires  the 
recording  of  actual  (elapsed)  processing 
time. 

(2)  Batch  agitating  retorts.  One 
commenter  suggested  that  this 
subsection  include  a  cross-reference  to 
subsection  (a)(1)  above.  This  addition 
has  been  made  in  the  final  rule,  and  the 
two  sentences  of  the  proposed 
subsection  (a)(2)  have  been  combined. 

(3)  Continuous  rotary  retorts.  One 
commenter  urged  that  the  frequency  at 
which  readings  of  the  indicating 
temperature  device  and  temperature 
recorder  are  taken  and  recorded  not  be 
mandatory.  In  addition,  the  commenter 
believed  that  the  recommended 
frequency  should  be  changed  from  every 
30  minutes  to  every  hour.  The 
commenter  argued  that  the  proposed 
requirement  is  excessive  because  most 
retorts  are  equipped  with  low- 
temperature  alarms,  and  the 
temperature  recording  charts  provide  a 
record  of  the  process  temperature. 
Another  commenter,  however,  suggested 
that  the  requirement  should  be  retained, 
but  that  the  frequency  of  comparing  the 
indicating  temperature  device  with  the 
temperature  recording  device  should  be 
at  least  every  hour  of  continuous  retort 
operation  rather  than  at  least  every  30 
minutes. 

In  consideration  of  the  comments 
received  and  to  be  consistent  with 
wording  found  elsewhere  in  the  final 
rule,  this  subsection  has  been  revised  to 
require  comparative  readings  to  be 
made  and  recorded  at  a  frequency  that 
will  ensure  that  the  actual  retort 
temperature  complies  with  the 
temperature  specified  in  the  process 
schedule. 

Another  commenter  suggested  that  the 
final  rule  specify  the  frequency  (at  least 
every  4  hours)  at  which  the  retort  or  reel 
speed  shall  be  observed  and  recorded. 
FSIS  has  accepted  this  recommendation 
because  if  reiterates  a  requirement 
found  in  §§  318.305(b)(3)(vi)  and 
381.305(b)(3){vi). 

Two  commenters  stated  that 
recording  the  times  that  the  first 
container  enters  and  the  last  container 
exits  should  be  required.  FSIS  agrees 
that  recording  this  information  is 
necessary  and  the  final  rule  has  been 
modified  accordingly.  This  information, 
in  conjunction  with  other  required 


records,  will  provide  assurance  that  the 
proper  retort  temperature  was  attained 
before  the  first  container  entered  and 
was  maintained  until  the  last  container 
exited  the  retort. 

For  clarity,  FSIS  has  retained  the 
requirement  that  the  functioning  of  the 
condensate  bleeder  be  recorded  but  has 
added  a  cross-reference  to  the 
requirements  of  §§  318.305  (b)(3)(v)  and 
381.305  (b)(3)(v). 

FSIS  has  also  changed  "sterilization 
temperature"  to  "time  process 
temperature  reached"  for  consistency 
with  §§  318.300(n)  and  381.300(n)  and 
"actual  venting  time  and  temperature" 
to  "the  time  and  temperature  vent 
closed"  for  consistency  with 
§S  318.306(a)(1)  and  381.306(a)(1). 

(4)  Hydrostatic  retorts.  Two 
commenters  argued  that  the  requirement 
that  the  indicating  temperature  device  in 
the  steam  dome  must  be  read  and 
recorded  every  30  minutes  is  excessive. 
One  suggested  that  hourly  observations 
are  sufficient  for  systems  in  which  the 
temperature  of  the  steam  dome  is 
monitored  by  a  continuous  temperature 
recording  device.  Another  commenter 
argued  that  FSIS  should  only 
reconunend  and  not  prescribe  the 
frequency  of  observing  and  recording 
the  temperature. 

After  reviewing  these  comments,  FSIS 
has  retained  the  proposed  language  in 
the  final  rule  requiring  that  a  reading  of 
the  indicating  temperature  device  in  the 
steam  dome  shall  be  taken  and  recorded 
at  the  time  the  first  container  enters  the 
steam  dome.  For  consistency  with 
S§  318.306(a)(3)  and  381.306(a)(3),  FSIS 
has  also  added  wording  to  require  that 
after  the  initial  reading,  these 
instruments  shall  be  read  and  the  results 
recorded  in  order  to  ensure  compliance 
with  the  temperature  specified  in  the 
process  schedule  and  that  such  readings 
should  be  made  at  least  every  hour  of 
continuous  retort  operation. 

Another  conmienter  urged  that  the 
first  sentence  of  the  proposed 
subsection  be  revised  to  read:  "Record 
the  retort  system  number,  the 
approximate  total  number  of  containers 
retorted,  product  initial  temperature, 
time  steam  on,  actual  time  and 
temperature  vent  closed,  time  at  end  of 
come-up.  time  first  container  enters 
retort,  time  last  container  exits  retort, 
and  if  specified  .  .  ."  FSIS  agrees  with 
the  comment;  however,  for  consistency 
with  S§  318.300(n)  and  381.300(n),  FSIS 
has  used  the  phrase  "time  process 
temperature  reached"  in  the  first 
sentence.  The  commenter  also  suggested 
that  the  last  sentence  be  revised  to 
require  that  for  agitating  hydrostatic 
retorts,  the  rotative  chain  speed  be 
determined  and  recorded  at  intervals 


not  to  exceed  4  hours.  FSIS  concurs 
because  maintaining  a  specified  rotative 
chain  speed  is  critical  in  assuring 
process  schedule  adequacy.  Also,  for 
consistency  with  §§  318.306(a)(3)  and 
381.306(a)(3),  FSIS  has  indicated  that 
such  readings  shall  be  taken  at  intervals 
of  sufficient  frequency  to  ensure 
compliance  with  the  process  schedule 
and  has  recommended  that  readings  be 
made  at  least  every  4  hours. 

(b)  Processing  in  water. 

(1)  Batch  still  retorts.  See  subsection 
(a)(1)  for  a  discussion  of  whether  the 
number  of  containers  or  crates  must  be 
recorded. 

A  commenter  suggested  the  following 
additions  to  the  first  sentence:  actual 
time  steam  off;  and  actual  sterilization 
time.  FSIS  has  rejected  the  first 
suggestion  because  the  Agency  intends 
the  term  "time  steam  off"  to  mean  the 
actual  time  the  steam  is  turned  off  and 
not  the  predicted  time.  The  second 
suggestion  was  obviated  by  a  revision 
made  in  §§  318.300  and  381.300  whereby 
the  definition  for  "sterilization  time" 
was  replaced  by  "process  time"  as 
discussed  previously  in  this  preamble. 

(2)  Batch  agitating  retorts.  One 
commenter  suggested  that  this 
subsection  include  a  cross-reference  to 
subsection  (b)(1).  FSIS  has  accepted  this 
comment  and  has  revised  the  final  rule 
accordingly. 

(c)  Processing  in  steam/air  mixtures. 
Two  commenters  noted  that  venting 

this  type  of  retort  system  may  not  be 
necessary  and  suggested  the  addition  of 
the  qualifying  phrase  "if  applicable." 
FSIS  concurs  with  this  comment  and  has 
added  the  phrase  to  the  final  rule.  The 
phrase  "venting  time  and  temperature" 
has  also  been  ch^!rtged  to  "venting 
procedure"  toallow  the  use  of  alternate 
venting  methods  that  may  be 
established  by  processing  authorities. 

One  commenter  suggested  that  the 
phrase  "air  flow  rate"  should  either  be 
omitted  or  changed  to  "air  flow  rate  (if 
applicable)."  The  commenter  also 
suggested  changing  the  word  "pressure" 
to  "overriding  pressure  maintained." 
FSIS  has  revised  the  final  rule  to 
indicate  that  air  flow  rate  shall  be 
recorded  only  when  it  is  identified  as  a 
critical  factor  in  the  process  schedule. 
The  suggestion  to  use  the  term 
"overriding  pressure  maintained"  was 
accepted  because  it  clearly  identifies  the 
pressure  condition  that  must  be 
recorded. 

Three  cohunenters  urged  that  the  last 
sentence  of  the  subsection  concerning 
critical  factors  be  deleted,  arguing  that 
the  requirement  is  out  of  place  and 
redundant.  FSIS  concurs  with  this 
comment  and  has  deleted  the  sentence 
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&om  the  Hnal  rule  because  the 
controlling  and  recording  of  critical 
factors  are  required  in  S  S  318.303  and 
381.303. 

(d)  Atmospheric  cookers. 

One  conunenter  argued  that 
subsections  (1)  and  (2)  should  be  deleted 
because  the  final  rule  should  apply  only 
to  low  acid  canned  meat  and  poultry 
products,  which  cannot  be  processed  in 
atmospheric  cookers.  As  noted  in  the 
General  Comments  section  of  this 
preamble,  FSIS  has  retained  the 
requirements  for  the  processing  of 
acidified,  low  acid  foods.  Because 
atmospheric  cookers  can  be  used  for  the 
processing  of  these  foods,  the 
recordkeeping  requirements  for 
atmospheric  cookers  have  also  been 
retained  in  the  final  rule. 

One  commenter  suggested  that  the 
word  "cooker"  be  inserted  between  the 
words  "each"  and  "batch"  in  the  first 
sentence  of  subsection  (1).  FSIS  agrees 
and  has  revised  the  final  rule 
accordingly. 

Sections  318.307  and  381.307    Record 
Review  and  Maintenance 

(a)  Process  records. 

Three  conunenters  argued  that 
establishments  should  be  required  to 
provide  Program  employees  only  those 
processing  and  production  records 
related  to  the  process  schedules.  In  light 
of  these  comments,  FSIS  has  modified 
the  proposed  language  to  indicate  that 
those  processing  and  production  records 
required  by  Subparts  G  and  X  must  be 
made  available  to  FYogram  employees. 

A  commenter  requested  that  the  final 
rule  include  a  clarification  that  the  term 
"processing  system  number"  could  refer 
to  the  retort  number,  the  hydrostatic 
cooker  number,  or  other  systems  of 
idenbfication.  FSIS  has  accepted  this 
suggestion  and  has  substituted  the 
wording  proposed  by  the  commenter. 

Another  commenter  suggested  that 
records  relating  to  critical  factors  be 
added  to  the  examples  of  records  that 
must  be  signed  or  initialed  and  dated  by 
the  person  who  reviews  process  records 
for  the  plant  FSIS  agrees  that  these 
records  should  be  included  in  the 
examples  and  has  modified  the 
subsection  accordingly. 

(c)  Container  closure  records. 

Two  commenters  noted  that  the 
subsection  does  not  specify  how  often 
representatives  of  plant  management 
must  review  records  on  container 
closures.  One  commenter  suggested  that 
the  subsection  state  that  these  reviews 
shall  be  conducted  within  1  working  day 
after  the  actual  production.  FSIS  agrees 
that  the  frequency  of  reviews  should  be 
specified  In  the  final  rule.  For 
consistency  with  S  9  318.307(a]  and 


361.307(8],  FSIS  has  accepted  the 
proposed  language. 

Sections  318.306  and  381.308 
Deviations  in  Processing 

(a)  Shelf  stable  canned  product 

(1)  Deviations  identified  in-process,  (i) 
Five  commenters  argued  that  decisions 
of  designated  processing  authorities 
regarding  the  handling  of  products 
involved  in  deviations  do  not  need  to  be 
reviewed  and  approved  by  FSIS  before 
they  are  implemented.  They  contended 
that  FSIS  is  responsible  only  for 
ensuring  that  the  recommendations  of 
processing  authorities  are  properly 
implemented.  The  commenters 
recommended  requiring  only  that  the 
establishment  provide  copies  of  a 
processing  authority's  evaluation  and 
recommendations  for  disposition  of 
product  to  the  inspector  for  review. 

FSIS  has  provisions  under  the  total 
and  partial  quahty  control  regulations  (9 
CFR  318.4  and  9  CFR  381.145).  that  allow 
owners  and  operators  of  official 
establishments  to  handle  process 
deviations  in  the  manner  suggested  by 
the  commenters.  However,  under 
traditional  (non-TQC)  inspection,  FSIS 
has  no  statutory  basis  to  extend 
authority  to  owners  and  operators  to 
handle  such  inspection  problems  and 
responsibilities. 

To  date,  FSIS  has  reviewed  and 
approved  more  than  30  quality  control 
programs  for  handling  process 
deviations  and  welcomes  the 
opportunity  to  consider  more  from  other 
official  establishments.  Those  that  have 
been  approved  were  submitted  either  as 
partial  quaUty  control  programs  or  as 
part  of  total  quality  control  systems.  The 
programs  state  how  each  establishment 
will  handle  process  deviations,  and  for 
the  most  part,  eliminate  the  need  for 
officially  retaining  products  and 
submitting  evaluations  of  process 
deviations  to  FSIS  for  review  and 
approval  each  time  a  deviation  occurs. 
Through  the  quaUty  control  program,  the 
establishment  and  FSIS  have  agreed  on 
procedures  for  handling  deviations.  FSIS 
has  thus  retained  the  intent  of  the 
proposal,  but  the  final  r\jle  has  been 
reorganized  for  clarity. 

(ii)  Three  commenters  argued  that  this 
subsection  should  be  deleted  from  the 
final  rule.  FSIS  has  rejected  this 
suggestion:  see  subsection  (a](l](i) 
above  for  a  discussion  of  the  comments. 

A  fourth  commenter  observed  that  the 
subsection  could  be  interpreted  as 
requiring  approval  from  FSIS  before  an 
establishment  ships  products  that  have 
been  either  fully  reprocessed  or 
processed  under  an  approved  alternate 
process  schedule.  FSIS  believes  that  the 
commenter  misinterpreted  this 


subsection  because  there  was  a 
codification  error  in  the  published 
proposal.  Because  the  Agency  intended 
that  it  pertain  only  to  subsection 
(a](l](i)(c]  of  the  proposed  rule,  the  final 
rule  has  been  recodified  to  reflect  this 
intent 

(iii]  One  commenter  noted  that  the 
subsection  applies  only  when  alternate 
process  schedules  that  are  on  file  with 
the  inspector  are  used. 

The  commenter  suggested  clarifying 
the  subsection  by  adding  the  following 
clause  to  the  beginning:  "If  an  alternate 
schedule  used  is  not  on  file  with  the 
inspector,  the  product  involved  . . ." 
FSIS  concurs  with  this  comment  and  has 
incorporated  the  intent  of  the  suggestion 
into  the  final  rule. 

(iv)  One  commenter  recommended 
that  proposed  §{  318.305(b)(3)  (vii)  and 
(viii)  and  381.305(b)(3)  (vii)  and  (viii). 
which  pertain  to  handling  process 
deviations  in  continuous  rotary  retorts, 
be  moved  to  this  subsection.  'Hie 
commenter  also  argued  that  the 
subsection  should  apply  to  both 
hydrostatic  retorts  and  continuous 
rotary  retorts. 

FSIS  has  accepted  the  first 
recommendation.  The  Agency  agrees 
with  the  commenter  that  all 
requirements  for  handling  process 
deviations  should  be  located  in 
S§  318.308  and  381.308.  Therefore,  the 
handling  of  process  deviations  for 
continuous  rotary  retorts  has  been 
recodified  as  SS  318.308(d)(l)(vi)  and 
381.308(d)(l)(vi).  FSIS,  however,  has 
rejected  the  suggestion  that  the 
subsections  be  modified  to  include 
hydrostatic  retorts  because  the 
commenter  did  not  provide  supporting 
data  to  demonstrate  that  all  the 
procedures  and  requirements  for 
handling  deviations  in  continuous  rotary 
retorts  are  also  applicable  to  hydrostatic 
retorts.  FSIS  will  consider  amending  the 
rule  if  supporting  data  are  provided  and 
found  acceptable. 

Three  commenters  argued  that  it  is 
unnecessary  and  unworkable  to  require 
that  the  inspector  supervise  the 
reprocessing,  repacking  and 
reprocessing,  or  the  destruction  of 
products  involved  in  process  deviations, 
provided  adequate  records  are 
maintained. 

FSIS  concurs,  in  part  with  these 
comments.  The  intent  of  the  proposal 
was  to  require  that  condemned  product 
be  destroyed  under  the  direct 
supervision  of  the  inspector.  The  final 
rule  has  been  modified  to  clarify  the 
Agency's  Intent  And  while  the  phrase 
"discarded  under  the  supervision  of  an 
inspector"  has  been  deleted.  FSIS  has 
the  statutory  obligation  to  ensure  that 
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condemned  product  is  destroyed. 
Therefore,  language  has  been  added  to 
the  final  rule  that  will  require  that 
condemned  product  be  destroyed  in 
accordance  with  applicable  regulations. 
However,  the  reprocessing  or  repacking 
and  reprocessing  of  product  would  be 
subject  to  inspection  comparable  to  that 
provided  to  other  operations  performed 
by  the  establishment.  FSIS  has  also 
added  to5§  318.308{d)(l)(vi)(a)(/)  and 
381.308(d)(l)(vi)(o)(/)  a  requirement  that 
the  handling  of  the  containers  shall  be 
fully  documented  by  the  establishment 
on  the  production  records. 

One  commenter  also  urged  that  a 
provision  be  made  for  holding  product 
involved  in  temperature  drops  of  lOP 
degrees  or  more  for  a  process  deviation 
evaluation  by  the  designated  processing 
authority.  FSIS  agrees  with  the 
suggestion  because  it  provides  an 
acceptable  alternate  method  for 
handling  process  deviations  in 
continuous  rotary  retorts.  Therefore, 
S§  318.306(d)(l)(vi)  and  381.30B(d)(lMvi) 
of  the  final  rule  have  been  revised  to 
provide  the  option  of  handling  product 
in  accordance  with  iS  3ia30e(d)(l)  (iii) 
and  (iv)  and  381.308(d)(1)  (rii)  and  (iv). 

(3)  Three  commenters  argued  that  the 
subsection  should  be  changed  to  provide 
that  the  processing  authority,  rather 
than  the  inspector,  determine  whether 
products  are  safe  and  stable  before  they 
are  shipped.  FSIS  rejects  these 
comments;  see  subsection  (a)(l)(i)  for  its 
rationale  and  a  discussion  of 
responsibilities  for  the  handling  of 
process  deviations  and  the  disposition 
of  the  affected  production. 

(c)  Process  deviation  file. 

One  commenter  argued  that  requiring 
a  separate  process  deviation  file  is  a 
needless  duplication.  The  commenter 
suggested  that  a  log  indicating  where  the 
files  on  deviations  are  located  would  be 
an  adequate  record  and  offered  the 
following  revision  to  the  subsection: 
"All  process  deviations  . . .  shall  be 
recorded  and  made  the  subject  of  a 
separate  file  (or  a  log  identifying  the 
appropriate  data)  detailing  those 
deviations  and  the  actions  taken."  FSIS 
agrees  with  this  comment  and  has 
provided  an  option  in  the  final  rule  that 
allows  plants  to  maintain  a  log 
identifying  the  location  of  the 
appropriate  data. 

Another  commenter  pointed  out  that 
the  subsection  does  not  give  a  time 
period  for  v«diich  the  deviation  file  or  log 
must  be  maintained.  FSIS  agrees  and 
has  added  language  to  the  final  rule 
requiring  that  the  file  or  log  be  retained 
in  accordance  with  §§  318.307(e)  and 
381.307(e). 


Sections  318.309  and  381.309    Finished 
Product  Inspection 

(a)  Incubation  of  shelf  stable  canned 
product. 

One  commenter  argued  that  the 
adoption  of  the  canning  regulations 
should  eliminate  the  need  for  incubation 
of  finished  products,  except  in  cases  of 
process  deviations.  In  those  cases,  the 
commenter  argued  that  sampling  levels 
should  be  high;  otherwise,  no  incubation 
should  be  required  because,  if  the 
requirements  of  the  regulations  are  met, 
the  products  can  be  presumed  to  be  safe 
and  stable.  The  commenter  also  noted 
that  FDA  regulations  do  not  require  the 
incubation  of  finished  products. 

FSIS  disagrees  with  this  argument.  In 
the  past  USDA  has  identified  numerous 
problems  with  finished  products  through 
incubation  testing.  Thus,  FSIS  believes 
that  iiunibation  testing  is  a  valuable  tool 
in  providing  increased  assurance  of  the 
safety  and  stability  of  product  entering 
the  marketplace.  Many  companies  have 
voluntarily  adopted  incubation  testing 
procedures  that  are  more  rigorous  than 
those  contained  in  the  final  rule.  This  is 
additional  testimony  to  the  value  of 
incubation  testing. 

Moreover,  as  stated  in  the  proposal, 
an  establishment  can.  as  provided  in 
§S  318.4  or  381.145.  develop  a  total  ot 
partial  quality  control  program  in  which 
it  assumes  greater  responsibility  for 
handling  product  incubation.  These 
responsibilities  can  include  all  aspects 
of  incubation  testing,  the  investigation 
of  incubation  failures,  and  the 
disposition  of  affected  production.  To 
further  clarify  this  option,  the  opening 
paragraph  in  the  proposal  has  been 
expanded  in  the  final  rule  in  a  manner 
similar  to  the  modifications  made  to 
SS  318.308  and  381.308. 

(2)  Incubation  temperature.  Four 
conunenters  argued  that  brief 
temperatiu^  deviations  above  103  °F 
should  not  be  a  reason  for  resampling 
and  starting  a  new  incubation  test.  One 
suggested  qualifying  the  requirement  to 
state  that  if  the  temperature  reaches  or 
exceeds  103  °F  for  more  than  2  hours, 
the  test  must  be  restarted.  FSIS  agrees 
with  the  comments  and  has  revised  the 
final  rule  accordingly.  It  is  the  Agency's 
position  that  unless  the  temperature 
reaches  or  exceeds  103  "F  for  more  than 
2  hours,  the  validity  of  the  incubation 
results  will  not  be  affected. 

(4)  Incubation  samples.  Two 
commenters  noted  that  the  proposed 
requirement  that  one  container  be 
sampled  for  each  1,000  containers 
processed  in  batch-type  retort  systems 
exceeds  current  USDA  sampling 
requirements.  The  conunenters 
suggested  retaining  the  current 


requirement  of  one  container  for  eadi 
retort  load. 

FSIS  agrees  that  current  sampling 
requirements  for  batch-type  retort 
systems  are  adequate  and  has  adopted 
those  requirements  in  the  final  rule. 
Many  plants,  however,  voluntarily 
sample  more  than  one  container  per 
retort  load;  FSIS  encourages  this 
practice. 

Another  commenter  suggested 
inserting  the  word  "retort"  between  the 
words  "each"  and  "batch"  to  distinguish 
retort  batches  from  product  batches. 
FSIS  appreciates  the  comment'  however, 
the  Agency  considers  the  term  "thermal 
processing  system"  to  be  more  inclusive 
and  has  revised  the  final  rule  to 
incorporate  both  the  term  and  the 
commenter's  concern. 

(6)  Incubation  checks  and  record 
maintenance.  One  commenter  argiied 
that  plant  employees  should  not  be 
required  to  visually  check  containers  in 
incubation  each  working  day  if  a  plant 
does  not  have  access  to  the  incubator. 
The  commenter  suggested  that  this 
requirement  be  made  discretionary. 

FSIS  believes  it  is  essential  that  plant 
employees  check  the  incubator  every 
working  day  and  notify  the  inspector 
when  an  abnormal  container  is  detected. 
Sections  318.309(a)(1)  and  381.309(a)(1) 
provide  that  the  Program  is  responsible 
for  the  security  of  the  incubator  and  for 
determining  appropriate  policies  for 
access  by  plant  employees.  Plants 
should  work  with  inspectors  to 
determine  when  plant  employees  may 
have  access  to  incubators. 

A  second  conunenter  requested  that  a 
sentence  be  added  to  indicate  that  all 
containers  that  appear  to  be  abnormal 
should  be  cooled  to  room  temperatiu^ 
before  a  final  decision  about  their 
condition  is  made.  FSIS  has  accepted 
this  suggestion  because  it  is  in  line  with 
current  FSIS  procedures. 

This  subsection  of  the  proposed  rule 
includes  examples  of  abnormal 
containers.  These  examples  have  been 
removed  from  the  final  rule  because  a 
definition  of  abnormal  containers  has 
been  added  as  SS  318.300(a)  and 
381.300(a). 

(8)  Shipping.  Three  commenters 
requested  that  plants  be  allowed  to 
notify  the  FSIS  inspector  rather  than  the 
area  supervisor  of  their  intention  to  ship 
product  before  samples  have  completed 
incubation.  FSIS  believes  that  this 
subsection  has  been  misunderstood.  It 
was  intended  that  all  future  lots  could 
be  shipped  without  specific  approval 
once  the  area  supervisor  approves  a 
firm's  proposal  for  shipping  before  the 
end  of  incubation.  A  clarifying  sentence 
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to  this  effect  has  been  added  to  the  Hnal 
rule, 
(b)  Container  condition. 

(1)  Normal  containers.  One 
commenter  pointed  out  that  the 
proposed  language  could  imply  that  100 
percent  inspection  is  required  at  the 
time  of  shipping.  Because  this 
implication  was  not  intended,  the  Hnal 
rule  has  been  revised  to  indicate  that 
the  condition  of  a  lot  shall  be 
determined  by  the  use  of  an  appropriate 
sampling  plan  or  other  means 
acceptable  to  Program  employees. 

'  A  second  commenter  suggested 
making  this  subsection  a  recommended 
practice  rather  than  a  requirement, 
arguing  that  compliance  with  this 
subsection  is  not  possible  without  100 
percent  inspection.  Although  FSIS 
recognizes  that  it  is  not  possible  to 
guarantee  that  all  containers  are  normal, 
it  rejects  the  idea  of  weakening  this 
subsection  by  making  it  a  recommended 
practice  that  only  sound,  normal- 
appearing  containers  be  shipped.  Such  a 
change  would  allow  the  subsection  to  be 
interpreted  as  allowing  plants  to  make 
decisions  arbitrarily  about  the  shipment 
of  lots  that  include  abnormal  containers. 

(2)  Abnormal  containers.  Four 
commenters  argued  that,  when 
abnormal  containers  are  found  by  any 
means  other  than  incubation, 
estblishments,  rather  than  the  USDA, 
should  determine  whether  the  product  is 
safe  and  stable  and  may  be  shipped. 

As  with  the  case  of  handling  process 
deviations  discussed  above,  FSIS  has 
provisions  under  the  total  and  partial 
quality  control  regulations,  9  CFR  318.4 
and  9  CFR  381.145,  that  allow  owners 
and  operators  of  ofHcial  establishments 
to  handle  abnormal  containers  under 
approved  procedures. 

To  date,  FSIS  has  reviewed  and 
approved  more  than  10  quality  control 
programs  for  handling  abnormal 
containers  and  welcomes  the 
opportunity  to  consider  more  from  other 
official  establishments.  Those  that  have 
been  approved  were  submitted  either  as 
partial  quality  control  programs  or  as 
part  of  total  quality  control  systems. 
Each  program  states  how  the 
establishment  will  handle  abnormal 
container  incidents  and,  for  the  most 
part,  eliminates  the  need  for  officially 
retaining  product  and  submitting 
samples  to  an  FSIS  laboratory  for 
analysis.  Through  the  quality  control 
program,  the  establishment  and  FSIS 
have  agreed  on  procedures  for  handling 
such  incidents.  FSIS  has  thus  retained 
the  proposed  language  in  the  final  rule 
but  has  reorganized  the  subsection  for 
clarity. 


Sections  318.310  and  381.310    Personnel 
and  Training 

One  commenter  argued  that  prior 
approval  of  the  courses  offered  through 
the  Better  Process  Control  Schools  is 
premature  and  should  be  withheld  until 
the  courses  are  changed  to  offer 
instruction  in  the  differences  between 
FDA  and  USDA  canning  regulations. 
FSIS  agrees  with  this  comment  and  has 
revised  the  Hnal  rule  by  deleting  the 
reference  to  Better  Process  Control 
Schools.  Moreover,  in  further 
considering  this  matter,  FSIS  has 
concluded  that  it  will  forgo  official 
approval  of  any  school  because  specific 
criteria  are  lacking.  This  does  not  mean, 
however,  that  FSIS  is  not  concerned 
with  the  effectiveness  of  such  schools. 
FSIS  would  expect  the  curricula  to 
include  such  things  as  fundamentals  of 
thermally  processing  products  for  shelf 
stability,  function  and  proper  operation 
of  equipment  involved,  critical  control 
points,  and  the  regulatory  requirements. 
The  curricula  of  the  Better  Process 
Control  Schools,  approved  by  the  FDA, 
cover  those  areas.  They  are  generally 
recognized  by  experts  in  the  canning 
industry  and  academia  as  being 
adequate  to  properly  train  canning  plant 
personnel  who  supervise  canning 
operations  because  of  the  curriculum; 
because  ample  time  is  spent  on  the 
subject  matter;  because  of  the  manner  in 
which  they  are  conducted;  and  because 
they  are  conducted  by  highly  trained 
experts.  It  should  be  noted  that  with 
appropriate  modifications  to  reflect  the 
unique  requirements  of  this  final  rule, 
the  Better  Process  Control  Schools  will 
satisfy  the  requirements  of  S§  318.310 
and  381.310  of  the  rule.  Any  organization 
interested  in  developing  a  school  may 
wish  to  pattern  the  curriculum  after  that 
of  the  Better  Process  Control  School,  as 
modified. 

FSIS  personnel  are  available  to 
consult  with  interested  individuals  or 
organizations  concerning  modifications 
to  the  curricula  of  the  Better  Process 
Schools,  or  developing  a  curriculum  for 
other  schools  of  instruction. 

Many  individuals  associated  with 
meat  and  poultry  canning 
establishments,  particularly  those 
establishments  that  also  pack  FDA- 
regulated  products,  have  satisfactorily 
completed  courses  of  instruction 
required  by  that  agency.  Since  these 
individuals  have  been  taught  the 
essential  principles  of  thermal 
processing,  and  since  FSIS  has  not 
previously  required  such  individuals  to 
complete  such  courses,  and  in  order  not 
to  impose  an  unnecessary  burden  on  the 
industry,  further  training  of  such  persons 
will  not  be  necessary  in  order  to  be  in 


compliance  with  S§  318.310  and  381.310. 
In  addition,  FSIS  recognizes  that  ample 
time  will  be  needed  for  Better  Process 
Control  Schools  to  make  appropriate 
modifications  to  their  curricula,  for  other 
interested  parties  to  develop  appropriate 
courses  of  instruction,  and  for 
establishment  personnel  to  complete  the 
required  training.  Therefore,  within  2 
years  of  publication  of  these  regulations, 
establishments  must  provide  proof  to 
the  Administrator  that  they  have 
operators  of  thermal  processing  systems 
and  container  closure  technicians  under 
the  direct  operating  supervision  of  a 
person  who  has  successfully  completed 
a  school  of  instruction.  This  individual 
may  only  supervise  those  activities  for 
which  a  school  has  identifled  the  person 
as  having  successfully  completed  the 
prescribed  courses  of  instruction. 

Sections  318.311  and  381.311    Recall 
Procedure 

Two  commenters  argued  that,  because 
USDA  does  not  have  the  authority  to 
require  product  recalls,  it  also  does  not 
have  the  authority  to  require  that 
companies  provide  their  recall 
procedures  to  USDA  inspectors.  The 
commenters  noted,  however,  that  it  is 
important  that  plants  have  written  recall 
procedures  and  that  they  maintain  the 
procedures  on  file. 

It  is  true  that  the  enabling  legislation 
does  not  explicitly  authorize  recalls. 
Even  though  FSIS  is  responsible  for 
protecting  consumers  from  potential 
hazards  from  products  in  commerce, 
which  can  be  exercised  in  various  ways, 
such  as  the  use  of  the  media,  and  even 
though  any  good  establishment  will 
have  recall  procedures  on  file,  FSIS  has 
eliminated  the  requirement  that  such 
procedures  be  filed  with  the  inspector. 
Instead,  the  final  rule  provides  that  a 
current  recall  procedure  must  be 
maintained  on  file  by  the  official 
establishment.  To  assure  compliance 
with  this  section,  the  final  rule  also 
provides  that,  upon  request,  the  recall 
procedure  shall  be  made  readily 
available  to  Program  employees  for 
review. 

With  regard  to  the  required 
notification  of  the  inspector  and  the 
Administrator,  two  commenters  argued 
that  the  proposal  should  be  revised  to 
require  that  companies  notify  the 
inspector  and  the  Administrator  of  a 
recall  only  when  a  company  believes 
that  the  recall  involves  a  potential 
public  health  threat.  One  also  argued 
that  notification  before  the  actual  recall 
may  be  impossible  and  that  the  time 
element  should  be  deleted  from  the  final 
rule. 
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FSIS  recognizes  the  concerns.  In  many 
instances  effective  recalls  are  difficult  to 
implement  and  coordinate,  requiring  the 
establishment's  diligence  and 
commitment  to  communicate  with  many 
parties  to  effect  a  recall.  Moreover,  the 
industry  has  a  commendable  record  in 
this  area.  However.  FSIS  is  responsible 
under  the  Acts  to  assure  the  consumer  a 
safe  product.  Upon  considering  the 
industry's  concerns,  and  recognizing 
that  FSIS  policies  relating  to  recalls  are 
included  in  FSIS  Directive  8080.1,  Recall 
of  Inspected  Meat  and  Poultry  Products, 
dated  August  4, 1983,  FSIS  has  deleted 
the  proposed  sentence  concerning 
notification  from  the  final  rule.  This 
directive  covers  all  FSIS-inspected 
products,  including  canned  products. 
Two  commenters.  in  fact,  suggested  that 
the  substance  of  this  directive  be 
incorporated  into  S9  31^311  and  381.311. 
FSIS  has  not  accepted  this  suggestion 
because  at  a  later  date  the  Agency  may 
desire  to  issue  proposed  rules 
incorporating  the  substance  of  the 
directive  in  the  meat  and  poultry 
inspection  regulations  to  cover  all  meat 
and  poultry  products. 

Finally,  a  commenter  suggested  that, 
in  the  first  sentence,  the  description  of 
establishments  should  be  changed  from 
those  engaged  "in  the  thermal 
processing  of  canned  product"  to  "in  the 
packaging  of  thermally  processed 
product"  FSIS  has  not  made  this  change 
but  has  deleted  the  original  phrase  from 
the  final  rule.  To  compensate,  the 
sentence  has  been  modified  to  indicate 
that  establishments  shall  prepare  and 
maintain  on  file  a  current  procedure  for 
recall  of  all  products  covered  by  this 
rule.  Canned  products  are  defined  in 
SS  318.300(d)  and  381.300(d)  of  the  fmal 
rule. 

Final  Rule 

After  careful  consideration  of  the 
comments  received  on  the  proposed 
rule,  FSIS  is  adopting  the  proposal  as  a 
fmal  rule,  with  the  modifications 
previously  discussed  in  the  preamble. 

List  of  Subjects 

9  CFR  Parts  308.  320  and  327 

Meat  inspection. 
9  CFR  Part  318 

Canning,  Containers,  Meat  inspection. 
9  CFR  Part  381 

Canning,  Containers,  Poultry 
inspection. 

Accordingly,  the  Federal  meat  and 
poultry  products  inspection  regulations 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  308  is 
revised  to  read  as  follows: 


Authority:  34  Stat  1280,  79  Slat  903.  at 
amended,  81  Stat.  584.  84  Stat  91.  438:  21    "" 
U.S.C.  71  et  seq.,  601  et  seq..  unless  otherwise 
noted. 

PART  308— {AMENDED] 

2.  Section  308.3,  paragraphs  (d)  (2)  and 
(3),  are  revised  to  read  as  follows: 

§308.3    Estal>llshiMnte;  sanitary 
condition;  requirements. 
•        *        •        •        • 

(d)(1)  •  •  • 

(2)  The  circuit  supervisor  may  permit 
the  reuse  of  water  in  vapor  lines  leading 
from  deodorizers  used  in  the  preparation 
of  lard  and  similar  edible  product  and  in 
equipment  where  such  water  is  used  to 
thermally  process  canned  product 
packed  in  hermetically  sealed 
containers,  provided: 

(i)  The  reuse  is  for  the  identical 
original  purpose. 

(ii)  All  pipelines,  reservoirs,  tanks, 
cooling  towers,  and  like  equipment 
employed  in  handling  the  reused  water 
are  so  constructed  and  installed  so  they 
can  be  cleaned  and  drained,  and  are 
kept  clean. 

(3)  Approval  for  the  reuse  of  water 
other  than  as  specified  in  paragraph 
(d)(2)  of  this  section  or  in  \  318.305(h) 
shall  be  obtained  from  the 
Administrator  in  specific  cases. 

*        *        *        «        * 

3.  The  authority  citation  for  Part  318 
continues  to  read  as  follows: 

Authority:  34  Stat.  1280.  81  Stat.  584.  as 
amended  (21  U.S.C.  601  et  seq.].  72  Stat  862. 
92  Stat.  1068.  as  amended  (7  U.S.C.  1901  et 
»eq.).  78  Stat.  663  (7  U.S.C.  450  et  seq). 

PART  3 18-{  AMENDED] 

4.  Part  318  is  amended  by  designating 
existing  H  318.1  throu^  318.10  and 
318.12  through  318.20  as  new  Subpart 

A — General. 

S318.11    [Removed  end  Reserved] 

5.  Section  318.11  is  removed  and 
reserved  for  future  use.  All  references  to 
"§  318.11"  are  changed  to  read 

"58  318.300  through  318.311",  wherever 
they  occur  in  7  CFR  Chapter  III. 

6.  Subparts  B  through  F  of  Part  318  are 
reserved  for  future  use.  The  Table  of 
Contents  is  revised  accordingly. 

7.  A  new  Subpart  G — Canning  and 
Canned  Products,  consisting  of  sections 
318.300  through  318.311  is  added  to  Part 
318  to  read  as  follows: 

Subpart  G— Canning  and  Canned  Products 

Sec. 

318.300  Definitions. 

318.301  Containers  and  closures. 

318.302  Thermal  processing. 


Sec. 

318303    Critical  factors  and  the  application 
of  the  process  schedule. 

318.304  Operations  in  the  thermal 
processing  area. 

318.305  Equipment  and  procedures  for  heat 
processing  systems. 

318.306  Processing  and  production  records. 

318.307  Record  review  and  maintenance. 

318.308  Deviations  in  processing. 

318.309  Finished  product  inspection. 

318.310  Personnel  and  t.'aining. 

318.311  Recall  procedure. 

Subpart  G— Canning  and  Canned 
Products 

§318.300    Definitions. 

(a)  Abnormal  container  A  container 
with  any  sign  of  swelling  or  product 
leakage  or  any  evidence  that  the 
contents  of  the  unopened  container  may 
be  spoiled. 

(b)  Acidified  low  acid  product.  A 
canned  product  which  has  been 
formulated  or  treated  so  that  every 
component  of  the  finished  product  has  a 
pH  of  4.6  or  lower  within  24  hours  after 
the  completion  of  the  thermal  process 
unless  data  are  available  from  the 
establishment's  processing  authority 
demonstrating  that  a  longer  time  period 
is  safe. 

(c)  Bleeders.  Small  orifices  on  a  retort 
through  which  steam,  other  gasses,  and 
condensate  are  emitted  from  the  retort 
throughout  the  entire  thermal  process. 

(d)  Canned  product.  A  meat  food 
product  with  a  water  activity  above  0.85 
which  receives  a  thermal  process  either 
before  or  after  being  packed  in  a 
hermetically  sealed  container.  Unless 
otherwise  specified,  the  term  "product" 
as  used  in  this  Subpart  p  shall  mean 
"canned  product" 

(e)  Closure  technician.  The 
individual(s)  identified  by  the 
establishment  as  being  trained  to 
perform  specific  container  integrity 
examinations  as  required  by  this 
subpart  and  designated  by  the         ""* 
establishment  to  perform  such 
examinations. 

(f)  Code  lot  All  production  of  a 
particular  product  in  a  specific  size 
container  marked  with  a  specific 
container  code. 

(g)  Come-up  time.  The  elapSed  time, 
including  venting  time  (if  applicable), 
between  the  introduction  of  the  heating 
medium  into  a  closed  retort  and  the  start 
of  process  timing. 

(h)  Critical  factor  Any  characteristic, 
condition  or  aspect  of  a  product, 
container,  or  procedure  that  affects  the     . 
adequacy  of  the  process  schedule. 
Critical  factors  are  established  by 
processing  authorities. 

(i)  Headspace.  That  portion  of  a 
container  not  occupied  by  the  product '' 
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(1)  Gross  headspace.  The  vertical 
distance  between  the  lev«l  of  the 
product  (generally  the  liquid  surface)  in 
an  upright  rigid  container  and  the  top 
edge  of  the  container  (i.e..  the  flange  of 
an  unsealed  can.  the  top  of  the  double 
seam  on  a  sealed  can.  or  the  top  edge  of 
an  unsealed  jar). 

(2)  Net  headspace.  The  vertical   . 
distance  between  the  level  of  the 
product  (generally  the  liquid  surface)  in 
an  upright  rigid  container  and  the  inside 
surface  of  the  lid. 

(j)  Hermetically  sealed  containers. 
Air-tight  containers  which  are  designed 
and  intended  to  protect  the  contents 
against  the  entry  of  microorganisms 
during  and  after  thermal  processing. 

(1)  Rigid  container.  A  container,  the 
shape  or  contour  of  which,  when  Filled 
and  sealed,  is  neither  affected  by  the 
enclosed  product  nor  deformed  by 
external  mechanical  pressure  of  up  to  10 
pounds  per  square  inch  gauge  (0.7  kg/ 
cm^)  (i.e.,  normal  firm  finger  pressure). 

(2)  Semirigid  container.  A  container, 
the  shape  or  contour  of  which,  when 
filled  and  sealed,  is  not  significantly 
affected  by  the  enclosed  product  under 
normal  atmospheric  temperature  and 
pressure,  but  can  be  deformed  by 
external  mechanical  pressure  of  less 
than  10  pounds  per  square  inch  gauge 
(0.7  kg/cm*)  (i.e.,  normal  firm  finger 
pressure). 

(3)  Flexible  container.  A  container, 
the  shape  or  contour  of  which,  when 
filled  and  sealed,  is  signiHcantly 
affected  by  the  enclosed  product. 

(k)  Incubation  tests.  Tests  in  which 
the  thermally  processed  product  is  kept 
at  a  specific  temperature  for  a  specified 
period  of  time  in  order  to  determine  if 
outgrowth  of  microorganisms  occurs. 

(1)  Initial  temperature.  The 
temperature,  determined  at  the  initiation 
of  a  thermal  process  cycle,  of  the 
contents  of  the  coldest  container  to  be 
processed. 

(m)  Low  acid  product.  A  canned 
product  in  which  any  component  has  a 
pH  value  above  4.6. 

(n)  Process  schedule.  The  thermal 
process  and  any  specified  critical 
factors  for  a  given  canned  product 
required  to  achieve  shelf  stability. 

(o)  Process  temperature.  The 
minimum  temperature(s)  of  the  heating 
medium  to  be  maintained  as  specified  in 
the  process  schedule. 

(p)  Process  time.  The  intended  time(s) 
a  container  is  to  be  exposed  to  the 
heating  medium  while  the  heating 
medium  is  at  or  above  the  process 
temperature(s). 

(q)  Processing  authority.  The 
person(8)  or  organization(8)  having 
expert  knowledge  of  thermal  processing 
requirements  for  foods  in  hermetically 


sealed  containers,  having  access  to 
facilities  for  making  such 
determinations,  and  designated  by  the 
establishment  to  perform  certain 
functions  as  indicated  in  this  subpart. 

(r)  Program  employee.  Any  inspector 
or  other  individual  employed  by  the 
Department  or  any  cooperating  agency 
who  is  authorized  by  the  Secretary  to  do 
any  work  or  perform  any  duty  in 
connection  with  the  Program  (see 
9  301.2(f)). 

(s)  Retort.  A  pressure  vessel  designed 
for  thermal  processing  of  product 
packed  in  hermetically  sealed 
containers. 

(t)  Seals.  Those  parts  of  a  semirigid 
container  and  lid  or  of  a  flexible 
container  that  are  fused  together  in 
order  to  hermetically  close  the 
container. 

(u)  Shelf  stability.  The  condition 
achieved  by  application  of  heat, 
sufficient,  alone  or  in  combination  with 
other  ingredients  and/or  treatments,  to 
render  the  product  free  of 
microorganisms  capable  of  growing  in 
the  product  at  nonrefrigerated 
conditions  (over  50  "F  or  10  °C)  at  which 
the  product  is  intended  to  be  held  during 
distribution  and  storage.  Shelf  stability 
and  shelf  stable  are  synonymous  with 
commercial  sterility  and  commercially 
sterile,  respectively. 

(v)  Thermal  process.  The  heat 
treatment  necessary  to  achieve  shelf 
stability  as  determined  by  the 
establishment's  processing  authority.  It 
is  quantified  in  terms  of: 

(1)  Time(8)  and  tempera ture(8);  or 

(2)  Minimum  product  temperature, 
(w)  Venting.  The  removal  of  air  from  a 

retort  before  the  start  of  process  timing. 

(x)  Water  activity.  The  ratio  of  the 
water  vapor  pressure  of  the  product  to 
the  vapor  pressure  of  pure  water  at  the 
same  temperature. 

§  318.301    Containers  and  closures. 

(a)  Examination  and  cleaning  of 
empty  containers.  (1)  Empty  containers, 
closures,  and  flexible  pouch  roll  stock 
shall  be  evaluated  by  the  establishment 
to  ensure  that  they  are  clean  and  free  of 
structural  defects  and  damage  that  may 
affect  product  or  container  integrity. 
Such  an  examination  should  be  based 
upon  a  statistical  sampling  plan. 

(2)  All  empty  containers,  closures,  and 
flexible  pouch  roll  stock  shall  be  stored, 
handled,  and  conveyed  in  such  a 
maimer  that  will  prevent  soiling  and 
damage  that  could  affect  the  hermetic 
condition  of  the  sealed  container. 

(3)  Just  before  filling,  rigid  containers 
shall  be  cleaned  to  prevent 
incorporation  of  foreign  matter  into  the 
finished  product.  Closures,  semirigid 
containers,  preformed  flexible  pouches. 


and  flexible  pouch  roll  stock  contained 
in  original  wrappings  do  not  need  to  be 
cleaned  before  use. 

(b)  Closure  examinations  for  rigid 
containers  (cans) — (1)  Visual 
examinations.  A  closure  technician  shall 
visually  examine  the  double  seams 
formed  by  each  closing  machine  head. 
When  seam  defects  (e.g..  cutovers. 
sharpness,  knocked  down  flanges,  false 
seams,  droops)  are  observed,  necessary 
corrective  actions,  such  as  adjusting  or 
repairing  the  closing  machine,  shall  be 
taken.  In  addition  to  the  double  seams, 
the  entire  container  shall  be  examined 
for  product  leakage  or  obvious  defects. 
A  visual  examination  shall  be  performed 
on  at  least  one  container  from  each 
closing  machine  head,  and  the 
observations,  along  with  any  corrective 
actions,  shall  be  recorded.  Visual 
examinations  shall  be  conducted  with 
sufflcient  frequency  to  ensure  proper 
closure  and  should  be  conducted  at  least 
every  30  minutes  of  continuous  closing 
machine  operation.  Additional  visual 
examinations  shall  be  made  by  the 
closure  technician  at  the  begiiming  of 
production,  immediately  following  every 
jam  in  the  closing  machine  and  after 
closing  machine  adjustment  (including 
adjustment  for  changes  in  container 
size). 

(2)  Teardown  examinations. 
Teardown  examinations  of  double 
seams  formed  by  each  closing  machine 
head  shall  be  performed  by  a  closure 
technician  at  a  frequency  sufficient  to 
ensure  proper  closure.  These 
examinations  should  be  made  at 
intervals  of  not  more  than  4  hours  of 
continuous  closing  machine  operation. 
At  least  one  container  from  each  closing 
head  shall  be  examined  on  the  packer's 
end  during  each  regular  examination 
period.  Examination  results  along  with 
any  necessary  corrective  actions,  such 
as  adjusting  or  repairing  the  closing 
machine,  shall  be  promptly  recorded  by 
the  closure  technician.  The 
establishment  shall  have  container 
specification  guidelines  for  double  seam 
integrity  on  file  and  available  for  review 
by  Program  employees.  A  teardown 
examination  of  the  can  maker's  end 
shall  be  performed  on  at  least  one 
container  selected  from  each  closing 
machine  during  each  examination 
period  except  when  teardown 
examinations  are  made  on  incoming 
empty  containers  or  when,  in  the  case  of 
self-manufactured  containers,  the 
containers  are  made  in  the  vicinity  of 
the  establishment  and  the  container 
plant  records  are  made  available  to 
Program  employees.  Additional 
teardown  examinations  on  the  packer's 
end  should  be  made  at  the  begiiuiing  of 
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production,  immediately  following  every 
jam  in  a  closing  machine  and  after 
closing  machine  adjustment  (including 
adjustment  for  a  change  in  container 
size).  The  following  procedures  shall  be 
used  in  teardown  examinations  of 
double  seams: 

(i)  One  of  the  following  two  methods 
shall  be  employed  for  dimensional 
measurements  of  the  double  seam. 

[a)  Micrometer  measurement.  For 
cylindrical  containers,  measure  the 


following  dimensions  (Figure  1)  at  three 
points  approximately  120  degrees  apart 
on  the  double  seam  excluding  and  at 
least  one-half  inch  from  the  side  seam 
juncture: 

[1)  Double  seam  length — W; 

[2)  Double  seam  thickness— S; 

[3)  Body  hook  length— BH;  and 
[4]  Cover  hook  length— CH. 

Maximum  and  minimum  values  for  each 
dimensional  measurement  shall  be 
recorded  by  the  closure  technician. 


[b)  Seamscope  or  seam  projector. 
Required  measurements  of  the  seam 
include  thickness,  body  hook,  and 
overiap.  Seam  thickness  shall  be 
obtained  by  micrometer.  For  cylindrical 


containers,  at  least  two  locations, 
excluding  the  side  seam  juncture,  shall 
be  used  to  obtain  the  required 
measurements. 


(ii)  Seam  tightness.  Regardless  of  the 
dimensional  measiu-ement  method  used 
to  measure  seam  dimensions,  at  a 
minimum,  the  seam{s)  examined  shall  be 
stripped  to  assess  the  degree  of 
wrinkling. 

(iii)  Side  seam  juncture  rating. 
Regardless  of  the  dimensional 
measurement  method  used  to  measure 
seam  dimensions,  the  cover  hook  shall 
be  stripped  to  examine  the  cover  hook 
droop  at  the  juncture  for  containers 
having  side  seams. 

(iv)  Examination  of  noncylindrical 
containers.  Examination  of 
noncylindrical  containers  (e.g.,  square, 
rectangular,  "D"-shaped,  and 
irregulai4y-8haped)  shall  be  conducted 
as  described  in  paragraphs  (b)(2)  (i).  (ii). 
and  (iii)  of  this  section  except  that  the 
required  dimensional  measurements 
shall  be  made  on  the  double  seam  at  the 
points  listed  in  the  establishment's 
container  specification  guidelines. 

(c)  Closure  examinations  for  glass 
containers— r{\)  Visual  examinations.  A 
closure  technician  shall  visually  assess 
the  adequacy  of  the  closures  formed  by 
each  closing  machine.  When  closure 
defects,  such  as  loose  or  cocked  caps, 
fractured  or  cracked  containers  and  low 
vacuum  jars,  are  observed,  necessary 
corrective  actions,  such  as  adjusting  or 
repairing  the  closing  machine  shall  be 
taken  and  re^corded.  In  addition  to  the 
closures,  the  entire  container  shall  be 
examined  for  defects.  Visual 
examinations  shall  be  made  with 
sufficient  frequency  to  ensure  proper 
closure  and  should  be  conducted  at  least 
every  30  minutes  of  continuous  closing 
machine  operation.  Additional  visual 
examinations  shall  be  made  by  the 
closure  technician  and  the  observations 
recorded  at  the  beginning  of  production, 
immediately  following  every  jam  in  the 
closing  machine,  and  after  closing 
machine  adjustment  (including 
adjustment  for  a  change  in  container 
size). 

(2)  Closure  examinations  and  tests. 
Depending  upon  the  container  and 
closure,  tests  shall  be  performed  by  a 
closure  technician  at  a  frequency 
sufficient  to  ensure  proper  closure. 
These  examinations  should  be  made 
either  before  or  after  thermal  processing 
and  at  intervals  of  not  more  than  4  hours 
of  continuous  closing  machine 
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operation.  At  least  one  container  from 
each  closing  machine  shall  be  examined 
during  each  regular  examination  period. 
Examioation  results  along  with  any 
necessary  corrective  actions,  such  as 
adjusting  or  repairing  the  closing 
machine,  shall  be  promptly  recorded  by 
the  closure  technician.  The 
establishment  shall  have  specification 
guidelines  for  closure  integrity  on  file 
and  available  for  review  by  Program 
employees.  Additional  closure 
examinations  should  be  made  at  the 
beginning  of  production,  immediately 
following  every  jam  in  the  closing 
machine,  and  after  closing  machine 
adjustment  (including  adjustment  for  a 
change  in  container  size). 

(d)  Closure  examinations  for 
semirigid  and  flexible  containers — (1) 
Heat  seals — (i)  Visual  examinations.  A  y 
closure  technician  shall  visually  / 
examine  the  seals  formed  by  each 
sealing  machine.  When  sealing  defects 
are  observed,  necessary  corrective 
actions,  such  as  adjusting  or  repairing 
the  sealing  machine,  shall  be  4sLken  and 
recorded.  In  addition  to  examining  the 
heat  seals,  the  entire  container  shall  be 
examined  for  product  leakage  or 
obvious  defects.  Visual  examinations 
shall  be  performed  before  and  after  the 
thermal  processing  operation  and  with 
sufficient  frequency  to  ensure  proper 
closure.  These  examinations  should  be 
conducted  at  least  in  accordance  with  a 
statistical  sampling  plan.  All  defects 
noted  and  corrective  actions  taken  shall 
be  promptly  recorded. 

(iil  Physical  tests.  Tests  determined 
by  the  establishment  as  necessary  to 
assess  container  integrity  shall  be 
conducted  by  the  clasure  technician  at  a 
frequency  sufficient  to  ensure  proper 
closure.  These  tests  shall  be  performed 
after  the  thermal  processing  operation 
and  should  be  made  at  least  every  2 
hours  of  continuous  production.  The 
establishment's  acceptance  guidelines 
for  each  test  procedure  shall  be  on  file 
and  available  for  review  by  Program 
employees.  Test  results  along  with  any 
necessary  corrective  actions,  such  as 
adjusting  or  repairing  the  sealing 
machine,  shall  be  recorded. 

(2)  Double  seams  on  semirigid  or 
flexible  containers  shall  be  examined 
and  the  results  recorded  as  provided  in 
paragraph  (b]  of  this  section.  Any 
additional  measurements  specified  by 
the  container  manufacturer  shall  also  be 
made  and  recorded. 

(e)  Container  coding.  Each  container 
shall  be  marked  with  a  permanent, 
legible,  identifying  code  mark.  The  mark 
shall,  at  a  minimum,  identify  in  code  the 
product  (unless  the  product  name 
lithographed  or  printed  elsewhere  on  the 


container)  and  the  day  and  year  the 
product  was  packed. 

(f)  Handling  of  containers  after 
closure.  (1)  Containers  and  doeures 
shall  be  protected  from  damage  which 
may  cause  defects  that  are  likely  to 
a^ect  the  hermetic  condition  of  the 
containers.  The  accumulation  of 
stationary  containers  on  moving 
conveyors  should  be  minimized  to  avoid 
damage  to  the  containers. 

(2)  The  maximum  time  lapse  between 
closing  and  initiation  of  thermal 
processing  shall  be  2  hours.  However, 
the  Administrator  may  specify  a  shorter 
period  of  time  when  considered 
necessary  to  ensure  product  safety  and 
stability.  A  longer  period  of  time 
I  between  closing  and  the  initiation  of 
/  thermal  processing  may  be  permitted  by 
the  Administrator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0583-0015) 

S  3ttJ02    Ttwrmal  processing. 

(a)  Process  schedules.  Prior  to  the 
processing  of  canned  product  for 
distribution  in  commerce,  an 
establishment  shall  have  a  process 
schedule  (as  defined  hi  9  318.300(n)  of 
this  subpart]  for  each  canned  meat 
product  to  be  packed  by  the 
establishment. 

(b)  Source  of  process  schedules.  (1) 
Process  schedules  used  by  an 
establishment  shall  be  developed  or 
determined  by  a  processing  authority. 

(2)  Any  diange  in  product 
formulation,  ingredients,  or  treatments 
that  are  not  already  incorporated  in  a 
process  schedule  and  that  may 
adversely  affect  either  the  product  heat 
penetration  profile  or  sterilization  value 
requirements  shall  be  evaluated  by  the 
establishment's  processing  authority.  If 
it  is  determined  that  any  such  change 
adversely  affects  the  adequacy  of  the 
process  schedule,  the  processing 
authority  shall  amend  the  process 
schedule  accordingly. 

(3)  Complete  records  concerning  all 
aspects  of  the  development  or 
determination  of  a  process  schedule, 
including  any  associated  incubation 
tests,  shall  be  made  available  by  the 
establishment  to  the  Program  employee 
upon  request. 

(c)  Submittal  of  process  infonnotion. 
(1)  Prior  to  the  processing  of  canned 
product  for  distribution  in  commerce, 
the  establishment  shall  provide  the 
inspector  at  the  establishment  with  a  list 
of  the  process  schedules  (including 
alternate  schedules]  along  with  any 
additional  applicable  information,  such 
as  the  retort  come-up  operating 
procedures  and  critical  factors. 


f      (2)  Letters  or  other  written 
communications  from  a  processing 
authority  recommending  all  process 
schedules  shall  be  maintained  on  file  by 
the  establishment.  Upon  request  by 
Program  employees,  the  estaMishment 
shall  make  available  such  letters  or 
written  communications  (or  copies 
thereof).  If  critical  factors  are  identified 
in  the  process  schedule,  the 
establishment  shall  provide  the 
inspector  with  a  copy  of  the  procedures 
for  measuring,  controlling,  and  recording 
these  factors,  along  with  the  frequency 
of  such  measurements,  to  ensure  that 
the  critical  factors  remain  within  the 
liouts  used  to  establish  the  process 
schedule.  Once  submitted,  the  process 
schedules  and  associated  critical  factors 
and  the  procedures  for  measuring 
(including  the  frequency),  controUing. 
and  recording  of  critical  factors  shall  not 
be  changed  without  the  prior  written 
submittal  of  the  revised  procedures 
(including  supporting  documentation)  to 
the  inspector  at  the  establishment. 

(Approved  by  the  Office  of  Management  and 
Bu<^t  under  coatrol  number  0583-0015] 

S31t.d03    CrWcal  factors  and  th« 
appNcation  of  ttw  process  sctiadule. 

Critical  factors  specified  in  the 
process  schedule  shall  be  measured, 
controlled  and  recorded  by  the 
establishment  to  ensure  that  these 
factors  remain  within  the  limits  used  to 
estabhsh  the  process  schedule. 
Examples  of  factors  that  are  often 
critical  to  process  schedule  adequacy 
may  include: 

(a)  General.  (1)  Maximimi  fill-in 
weight  or  drained  weight; 

(2)  Arrangement  of  pieces  in  the 
container, 

(3)  Container  orientation  during 
thermal  processing; 

(4)  Product  formulation; 

(5)  Particle  size; 

(6)  Maximum  thickness  for  flexible, 
and  to  some  extent  semirigid  containers 
during  thermal  processing; 

(7)  Maximum  pH; 

(8)  Percent  salt; 

(9)  Ingofaog  (or  formulated)  nitrite  leved 
(ppm); 

(10)  Maximnm  water  activity;  and 

(11)  Prodnrt  consistency  or  viscosHy. 

(b)  Continuous  rotary  and  batch 
agitating  retorts.  (1)  Minimum 
headspace;  and 

(2)  Retort  reel  speed. 

(c)  Hydrostatic  retorts.  (1)  Chain  or 
conveyor  speed. 

(d)  Steam/air  retorts.  (1)  Steam/air 
ratio;  and 

(2)  Heating  medium  flow  rate. 
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§318.304    Operations  in  the  ttwrmal 
processing  area. 

(a)  Posting  of  processes.  Process 
schedules  (or  operating  process 
schedules)  for  daily  production, 
including  minimum  initial  temperatures 
and  operating  procedures  for  thermal 
processing  equipment,  shall  be  posted  in 
a  conspicuous  place  near  the  thermal 
processing  equipment.  Alternatively, 
such  information  shall  be  available  to 
the  thermal  processing  system  operator 
and  the  inspector. 

(b)  Process  indicators  and  retort 
traffic  control.  A  system  for  product 
fraffic  control  shall  be  established  to 
prevent  product  from  bypassing  the 
thermal  processing  operation.  Each 
basket,  crate  or  similar  vehicle 
containing  unprocessed  product,  or  at 
least  one  visible  container  in  each 
vehicle,  shall  be  plainly  and 
conspicuously  marked  with  a  heat 
sensitive  indicator  that  will  visually 
indicate  whether  such  unit  has  been 
thermally  processed.  Exposed  heat 
sensitive  indicators  attached  to 
container  vehicles  shall  be  removed 
before  such  vehicles  are  refilled  with 
unprocessed  product.  Container  loading 
systems  for  crateless  retorts  shall  be 
designed  to  prevent  unprocessed 
product  from  bypassing  the  thermal 
processing  operation. 

(c)  Initial  temperature.  The  initial 
temperature  of  the  contents  of  the 
coldest  container  to  be  processed  shall 
be  determined  and  recorded  by  the 
establishment  at  the  time  the  processing 
cycle  begins  to  assure  that  the 
temperature  of  the  contents  of  every 
container  to  be  processed  is  not  lower 
than  the  minimum  initial  temperature 
specified  in  the  process  schedule. 
Thermal  processing  systems  which 
subject  the  filled  and  sealed  containers 
to  water  at  any  time  before  process 
timing  begins  shall  be  operated  to 
assure  that  such  water  will  not  lower 
the  temperature  of  the  product  below 
the  minimum  initial  temperature 
specified  in  the  process  schedule. 

(d)  Timing  devices.  Devices  used  to 
time  applicable  thermal  processing 
operation  functions  or  events,  such  as 
process  schedule  time,  come-up  time 
and  retort  venting,  shall  be  accurate  to 
assure  that  all  such  functions  or  events 
are  achieved.  Pocket  watches  and  wrist 
watches  are  not  considered  acceptable 
timing  devices.  Analog  and  digital 
clocks  are  considered  acceptable.  If 
such  clocks  do  not  display  seconds,  all 
required  Umed  fimctions  or  events  shall 
have  at  least  a  1-minute  safety  factor 
over  the  specified  thermal  processing 
operation  times.  Temperature/time 
recording  devices  shall  correspond 
within  15  minutes  to  the  time  of  the  day 


recorded  on  written  records  required  by 
§  318.306. 

(e)  Measurement  ofpH.  Unless  other 
methods  are  approved  by  the 
Administrator,  potentiometric  methods 
using  electronic  instruments  (pH  meters) 
shall  be  used  for  making  pH 
determinations  when  a  maximum  pH 
value  is  specified  as  a  critical  factor  in  a 
process  schedule. 

[Approved  by  Office  of  Management  and 
Budget  under  control  number  0583-0015] 

§  316.305    Equipment  and  procedures  for 
heat  processing  systems. 

(a)  Instruments  and  controls  common 
to  different  thermal  processing 
systems — (1)  Indicating  temperature 
devices.  Each  retort  shall  be  equipped 
with  at  least  one  indicating  temperature 
device  that  measures  the  actual 
temperature  within  the  retort.  The 
indicating  temperature  device,  not  the 
temperature/time  recording  device,  shall 
be  used  as  the  reference  instrument  for 
indicating  the  process  temperature. 

(i)  Mercury-in-glass  thermometers.  A 
mercury-in-glass  thermometer  shall  have 
divisions  that  are  readable  to  IP  (or 
0.5C°)  and  whose  scale  contains  not 
more  than  17P/inch  (or  4.0C7cm)  of 
graduated  scale.  Each  mercury-in-glass 
thermometer  shall  be  tested  for 
accuracy  against  a  known  accurate 
standard  upon  installation  and  at  least 
once  a  year  to  ensure  its  accuracy. 
Records  that  specify  the  date,  standard 
used,  test  method,  and  the  person  or 
testing  authority  performing  the  test 
shall  be  maintained  on  file  by  the 
establishment  and  made  available  to 
Program  employees.  A  mercury-in-glass 
thermometer  that  has  a  divided  mercury 
column  or  that  cannot  be  adjusted  to  the 
standard  shall  be  repaired  and  tested 
for  accuracy  before  further  use,  or 
replaced. 

(ii)  Other  devices.  In  lieu  of  mercury- 
in-glass  thermometers,  the 
Adminisfrator,  upon  request,  will 
consider  other  indicating  temperature 
devices,  such  as  resistance  temperature 
detectors.  Any  such  device  that  is 
approved  shall,  upon  installation  and  at 
least  once  a  year  thereafter,  be  tested 
for  accuracy  against  a  known  accurate 
standard.  Records  that  specify  the  date, 
standard  used,  test  method,  and  the 
person  or  testing  authority  performing 
the  test  shall  be  maintained  on  file  by 
the  establishment  and  made  available  to 
Program  employees.  Any  such  device 
which  cannot  be  adjusted  to  the 
standard  shall  be  replaced,  or  repaired 
and  tested  for  accuracy  before  further 
use. 

(2)  Temperature/time  recording 
devices.  Each  thermal  processing  system 
shall  be  equipped  with  at  least  one 


temperature /time  recording  device  to 
provide  a  permanent  record  of 
temperatures  within  the  thermal 
processing  system.  This  recording 
device  may  be  combined  with  the  steam 
controller  and  may  be  a  recording/ 
controlling  instrument.  When  compared 
to  the  known  accurate  indicating 
temperature  device,  the  recording 
accuracy  shall  be  equal  to  or  better  than 
IP  (or  0.5C*]  at  the  process 
temperature.  The  temperature  recording 
chart  should  be  adjusted  to  agree  with, 
but  shall  never  be  higher  than,  the 
known  accurate  indicating  temperature 
device.  A  means  of  preventing 
unauthorized  changes  in  the  adjustment 
shall  be  provided.  For  example,  a  lock  or 
a  notice  from  management  posted  at  or 
near  the  recording  device  warning  that 
only  authorized  persons  are  permitted  to 
make  adjustments,  are  satisfactory 
means  for  preventing  unauthorized 
changes.  Air-operated  temperature 
controllers  shall  have  adequate  filter 
systems  to  ensure  a  supply  of  clean,  dry 
air.  The  recorder  timing  mechanism 
shall  be  accuratat 

(i)  Chart-type  devices.  Devices  using 
charts  shall  be  used  only  with  the 
correct  chart.  Each  chart  shall  have  a 
working  scale  of  not  more  than  55P/ 
inch  (or  12C*/cm)  within  a  range  of  20P 
(or  llC)  of  the  process  temperature. 
Chart  graduations  shall  not  exceed  2F 
degrees  (or  IC  degree)  within  a  range  of 
lOF  degrees  (or  5C  degrees)  of  the 
process  temperature.  Multipoint  plotting 
chart-type  devices  shall  print 
temperature  readings  at  intervals  that 
will  assure  that  the  parameters  of  the 
process  time  and  process  temperature 
have  been  met.  The  frequency  of 
recording  should  not  exceed  1-minute 
intervals. 

(ii)  Other  devices.  In  lieu  of  chart-type 
devices,  the  Adminisfrator  will  consider 
for  approval  other  recording  devices 
upon  request. 

(3)  Steam  controllers.  Each  retort  shall 
be  equipped  with  an  automatic  steam 
controller  to  maintain  the  retort 
temperature.  This  may  be  a  recording/ 
controlling  instrument  when  combined 
with  a  temperature/time  recording 
device. 

(4)  Air  valves.  All  air  lines  coimected 
to  retorts  designed  for  pressure 
processing  in  steam  shall  be  equipped 
with  a  globe  valve  or  other  equivalent- 
type  valve  or  piping  arrangement  that 
will  prevent  leakage  of  air  into  the  retort 
during  the  process  cycle. 

(5)  Water  valves.  All  retort  water 
lines  that  are  intended  to  be  closed 
during  a  process  cycle  shall  be  equipped 
with  a  globe  valve  or  other  equivalent- 
type  valve  or  piping  arrangement  that 
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will  prevent  leakage  of  water  into  the 
retort  during  the  process  cycle. 

(b)  Pressure  processing  in  steam — (1) 
Batch  still  retorts,  (i)  The  basic 
requirements  and  recommendatioas  for 
indicating  temperature  devices  and 
temperatiu^/time  recording  devices  are 
described  in  paragraphs  [a]  (1)  and  (2)  of 
this  section.  Additionally,  bulb  sheaths 
or  probes  of  indicating  temperature 
devices  and  probes  of  temperature/time 
recording  devices  shall  be  installed 
either  within  the  retort  shell  or  in 
external  wells  attached  to  the  retort. 
External  wells  shall  be  connected  to  the 
retort  through  at  least  a  %  inch  (1.9  cm) 
diameter  opening  and  equipped  with  a 
Via  inch  (1.6  mm)  or  larger  bleeder 
opening  so  located  as  to  provide  a 
constant  flow  of  steam  past  the  length  of 
the  bulb  or  probe.  The  bleeder  for 
external  wells  shall  emit  steam 
continuously  during  the  entire  thermal 
processing  period. 

(ii)  Steam  controllers  are  required  as 
described  under  paragraph  (a)(3)  of  this 
section. 

(iii)  Steam  inlet  The  steam  inlet  to 
each  retort  shall  be  large  enough  to 
provide  steam  for  proper  operation  of 
the  retort,  and  shall  enter  at  a  point  to 
facilitate  air  removal  during  venting. 

(iv)  Crate  supports.  Vertical  still 
retorts  with  bottom  steam  entry  shall 
employ  bottom  retort  crate  supports. 
Baffle  plates  shall  not  be  used  in  the 
bottom  of  retorts. 

(v)  Steam  spreader.  I^nfbrated  steam 
sfveaders,  if  used,  shall  be  maintained 
to  ensure  they  are  not  blocked  or 
otherwise  inoperative.  Horizontal  still 
retorts  shall  be  equipped  with 
perforated  steam  spreaders  that  extend 
the  full  length  of  the  retort  unless  the 
adequacy  of  another  arrangement  is 
docimiented  by  heat  distribution  data  or 
other  documentation  from  a  processing 
authority.  Such  information  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Program 
employees  for  review. 

(vi)  Bleeders  and  condensate  removal 
Bleeders,  except  those  for  external  wells 
of  temperature  devices,  shall  have  V» 
inch  (or  3  mm)  or  larger  openings  and 
shall  be  wide  open  during  the  entire 
process,  including  the  come-up  time.  For 
horizontal  still  retorts,  bleeders  shall  be 
located  within  approximately  1  foot  (or 
30  cm)  of  the  outermost  locations  of 
containers  at  each  end  along  the  top  of 
the  retort  Additional  bleeders  shall  be 
located  not  more  than  8  feet  (2.4  m) 
apart  along  the  top.  Bleeders  may  be 
installed  at  positions  other  than  those 
specified  above,  as  long  as  the 
estabUshment  has  heat  distribution  data 
or  other  documentation  from  the 
manufacturer  or  &om  a  processing 


authority  demonstrating  that  the 
bleeders  accomphsh  removal  of  air  and 
circulate  the  steam  within  the  retort 
This  information  shall  be  maintained  on 
file  by  the  establishment  and  made 
available  to  Program  employees  for 
review.  All  bleeders  shall  be  arranged  in 
a  way  that  enables  the  retort  operator  to 
observe  that  they  are  functioning 
properly.  Vertical  retorts  shall  have  at 
least  one  bleeder  opening  located  in  the 
portion  of  the  retort  opposite  the  steam 
inlet.  All  bleeders  shall  be  arranged  so 
that  the  retort  operator  can  observe  that 
they  are  functioning  properly.  In  retorts 
having  a  steam  inlet  above  the  level  of 
the  lowest  container,  a  bleeder  shall  be 
installed  in  the  bottom  of  the  retort  to 
remove  condensate.  The  condensate 
bleeder  shall  be  so  arranged  that  the 
retort  operator  can  observe  that  it  is 
functioning  properly.  The  condensate 
bleeder  shall  be  checked  with  sufficient 
frequency  to  ensure  adequate  removal 
of  condensate.  Visual  checks  should  be 
performed  at  intervals  of  not  more  than 
15  minutes  and  the  results  recorded. 
Intermittent  condensate  removal 
systems  shall  be  equipped  with  an 
automatic  alarm  system  that  will  serve 
as  a  continuous  monitor  of  cmidensate 
bleeder  functioning.  The  automatic 
alarm  system  shall  be  tested  at  the 
beginning  of  each  shift  for  proper 
functioning  and  the  results  recorded.  If 
the  alarm  system  is  not  functioning 
property,  it  must  be  repaired  before  the 
retort  is  used. 

(vii)  Stacking  equipment. 

(a)  Equipment  for  holding  or  stacking 
containers  in  retorts.  Crates,  trays, 
gondolas,  carts,  and  other  vehicles  for 
holding  or  stacking  product  containers 
in  the  retort  shall  be  so  constructed  to 
ensure  steam  circulabon  during  the 
venting,  come-up,  and  process  times. 
The  bottom  of  each  vehicle  shall  have 
perforations  at  least  1  inch  (2.5  cm)  in 
diameter  on  2  inch  (or  5  cm)  centers  os 
the  equivalent  unless  the  adequacy  of 
another  arrangement  is  documented  by 
heat  distribution  data  or  other 
documentation  from  a  processing 
authority  and  such  information  is 
maintained  on  Hie  by  the  establishment 
and  made  available  to  Program 
employees  for  review.        > 

[b]  Divider  plates.  Whenever  one  or 
more  divider  plates  are  used  between 
any  two  layers  of  containers  or  placed 
on  the  bottom  of  a  retort  vehicle,  the 
establishment  shall  have  on  file 
documentation  that  the  venting 
procedure  allows  the  air  to  be  removed 
from  the  retort  before  timing  of  the 
thermal  process  is  started.  Such 
documentation  shall  be  in  the  form  of 
heat  distribution  data  or  documentation 
from  a  processing  authority.  This 


information  shall  be  made  available  to 
Program  employees  for  review. 

(viii)  Bleeder  and  vent  mufflers.  If 
mufflers  are  used  on  bleeders  or  vent 
systems,  the  estabhshment  shall  have  on 
file  documentation  that  the  mufflers  do 
not  impede  the  removal  of  air  from  the 
retort.  Such  documentation  shall  consist 
of  either  heat  distribution  data  or 
documentation  from  the  muffler 
manufacturer  or  from  a  processing 
authority.  This  information  shall  be 
made  available  to  Program  employees 
for  review. 

(ix)  Vents. 

[a)  Vents  shall  be  located  in  that 
portion  of  the  retort  opposite  the  steam 
inlet  and  shall  be  designed,  installed, 
and  operated  in  such  a  way  that  air  is 
removed  from  the  retort  before  timing  of 
the  thermal  process  is  started.  Vents 
shall  be  controlled  by  a  gate,  plug  cock, 
or  other  full-flow  valve  which  shall  be 
fully  opened  to  permit  rapid  removal  of 
air  from  retorts  during  the  venting 
period. 

(b)  Vents  shall  not  be  connected  to  a 
closed  drain  system  without  an 
atmospheric  break  in  the  line.  Where  a 
retort  manifold  connects  several  pipes 
from  a  single  retort,  the  manifold  shall 
be  controlled  by  a  gate,  plug  cock,  or 
other  full-flow  valve  and  the  manifold 
shall  be  of  a  size  such  that  the  cross- 
sectional  area  of  the  manifold  is  larger 
than  the  total  cross-sectional  area  of  all 
connecting  vents.  The  discharge  shall 
not  be  connected  to  a  closed  drain 
without  an  atmospheric  break  in  the 
line.  A  manifold  header  connecting 
vents  or  manifolds  &om  several  still 
retorts  shall  lead  to  the  atmosphere.  The 
manifold  header  shall  not  be  controlled 
by  a  valve  and  shall  be  of  a  size  such 
that  the  cross-sectional  area  is  at  least 
equal  to  the  total  cross-sectional  area  of 
all  connecting  retort  manifold  pipes  from 
the  maximum  number  of  retorts  to  be 
vented  simultaneously. 

(c)  Some  typical  installations  and 
operating  procedures  are  described 
below.  Other  retort  installations,  vent 
piping  arrangements,  operating 
procedures  or  auxiliary  equipment  such 
as  divider  plates  may  be  used  provided 
there  is  documentation  that  the  air  is 
removed  from  the  retort  before  the 
process  is  started.  Such  documentation 
shall  be  in  the  form  of  heat  distribution 
data  or  other  documentation  from  the 
equipment  manufacturer  or  processing 
authority.  This  information  shall  be 
maintained  on  file  by  the  estabhshment 
and  made  available  to  Program 
employees  for  review. 

[d)  For  crateless  retort  installations, 
the  establishment  shall  have  heat 
distribution  data  or  other  documentation 
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from  the  equipment  manufacturer  or 
from  a  processing  authority  that 
demonsU-ates  that  the  venting  procedure 
used  accomplishes  the  removal  of  air 
and  condensate.  This  information  shall 
be  maintained  on  File  by  the 
establishment  and  made  available  to 
Program  employees  for  review. 

(e)  Examples  of  typical  installations 
and  operating  procedures  that  comply 
with  the  requirements  of  this  section  are 
as  follows: 

[1]  Venting  horizontal  retorts. 

(/)  Venting  through  multiple  1  inch  (2.5 
cm)  vents  discharging  directly  to  the 
atmosphere. 


Venting  method  (Figure  2):  The  manifold 
vent  gate,  plug  cock,  or  other  full-flow  valve 
shall  be  wide  open  for  at  least  6  minutes  and 
to  at  least  225  °F  (or  107  'C)  or  for  at  least  8 
minutes  and  to  at  least  220  *F  (or  104.5  "C). 

[HI]  Venting  through  water  spreaders. 


VE^  VALVE ->kB    T 


WATR  iNirr 


WATER  SPREADER 


STEAM  SPREADER 


UNLET 


VENT  VALVE 


VENT 


:^__^ 


FigunS.' 


ngUNL 

Specifications  (Figure  Ij:  One,  l-inch  (2.5 
cm)  vent  for  every  5  feet  (1.5  m)  of  retort 
length,  equipped  with  a  gate,  plug  cock,  or 
other  full-flow  valve  and  discharging  to 
atmosphere.  The  end  vents  shall  not  be  more 
than  2V4  feet  (or  75  cm)  from  ends  of  retort. 
Venting  method  (Figure  1):  Vent  valves  shall 
be  wide  open  for  at  least  5  minutes  and  to  at 
least  225  'F  (or  107  'C).  or  at  least  7  minutes 
and  to  at  least  220  'F  (or  104.5  X). 

[ii]  Venting  through  multiple  T  indi 
(2.5  cm)  vents  discharging  through  a 
manifold  to  the  atmosphere. 


VENT  VALVE 


Specifications  (Figure  3):  Size  of  vent  and 
vent  valve.  For  retorts  less  than  15  feet  (4.6 
m)  in  length.  2  inches  (or  5  cm);  for  retorts  15 
feet  (4.6  m)  and  over  in  length,  ZVt  inches  (6.4 
cm). 

Size  of  water  spreader  (Figure  3):  For 
retorts  less  than  15  feet  (4.6  m)  in  length,  1 V4 
inches  (3.8  cm);  for  retorU  15  feet  (4.6  m)  and 
over  in  length,  2  inches  (or  5  cm).  The  number 
of  holes  shall  be  such  that  their  total  cross- 
sectional  area  is  equal  to  the  cross-sectional 
area  of  the  vent  pipe  inlet. 

Venting  method  (Figure  3):  The  gate,  plug 
cock,  or  other  full-flow  valve  on  the  water 
spreader  vent  shall  be  wide  open  for  at  least 
5  minutes  and  to  at  least  225  "F  (or  107  X).  or 
for  at  least  7  minutes  and  to  at  least  220  *F  (or 
104.5  X). 

[iv]  Venting  through  a  single  2^  inch 
(6.4  cm)  top  vent  for  retorts  not 
exceeding  15  feet  (4.6  m)  in  length- 
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Specifications  (Figure  2):  One.  1-inch  (2.5 
cm)  vent  for  every  5  feet  (1.5  m)  of  retort 
length:  vents  not  ovpr  2Vi  feet  (or  75  cm)  from 
ends  of  retort;  size  of  manifold  for  retorts  less 
than  15  feet  (4.6  m)  in  length,  2V4  inches  (6.4 
cm),  and  for  retorts  15  feet  (4.6  m)  and  over  in 
length.  3  inches  (7.6  cm). 


Specifications  (Figure  4):  A  2  "4  inch  (6.4 
cm)  vent  equipped  with  a  2V4  inch  (6.4  cm) 
gate,  plug  cock,  or  other  full-flow  valve  and 
located  within  2  feet  (61  cm)  of  the  center  of 
the  retort. 

Venting  method  (Figure  4):  The  vent  valve 
shall  be  wide  open  for  at  least  4  minutes  and 
to  at  least  220  'F  (or  104.5  X). 

(2)  Venting  vertical  retorts. 

(0  Venting  through  a  1%  inch  3.8  cm) 
overflow. 


OVERaOW  PIPE 


VENT  VALVE 


STEAM 
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riguraS. 

Specifications  (Figure  5/-  A 1 V4  inch  (3.8 
cm)  overflow  pipe  equipped  with  a  1 V4  inch 
(3.8  cm)  gate,  plug  cock,  or  other  full-flow 
valve  and  with  not  more  than  6  feet  (1.8  m)  of 
1 V4  inch  (3.8  cm)  pipe  beyond  the  valve 
before  a  break  to  the  atmosphere  or  to  a 
manifold  header. 

Venting  method  (Figure  S):  The  vent  valve 
shall  be  wide  open  for  at  least  4  minutes  and 
to  at  least  218  °F  (or  103.5  X).  or  for  at  least  5 
minutes  and  to  at  least  215  "F  (or  101.5  X). 

(/;]  Venting  through  a  single  1  inch  (2.5 
cm)  side  or  top  vent. 
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Specifications  (Figure  6  or  7):  A  1  inch  (2.5 
cm)  vent  in  lid  or  top  side,  equipped  with  a 
gate,  plug  cock,  or  other  full-flonw  valve  and 
discharging  directly  into  the  atmosphere  or  to 
a  manifold  header. 

Venting  method  (Figure  6  or  7):  The  vent 
valve  shall  be  wrde  open  for  at  least  5 
minutes  and  to  at  least  230  T  (110  X).  or  for 
at  least  7  minutes  and  to  at  least  220  °F  (or 
104.5  °C). 

(2)  Batch  agitating  retorts,  (i)  The 
basic  requirements  for  indicating 
temperature  devices  and  tenipereture/ 
time  recording  devices  are  described  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 
Additionally,  bulb  sheaths  or  probes  of 
indicating  temperature  devices  and 
probes  of  temperature/time  recording 
devices  shall  be  installed  eilhet  within 
the  retort  shell  or  in  external  wells 
attached  to  the  retort.  Externa)  wells 
shall  be  connected  to  the  retort  through 
at  least  a  %  inch  (1.9  cm)  diameter 
opening  and  equipped  v\jith  a  Vis  (1.6 
mm]  or  larger  bleeder  opening  so 
located  as  to  provide  a  constant  flow  of 
steam  past  the  length  of  the  bulbs  or 
probes.  The  bleeder  for  external  wells 
shall  emit  steam  continuously  during  the 
entire  thermal  processing  period. 

(ii]  Steam  controllers  are  required  as 
described  in  paragraph  (a)(3)  of  this 
section. 

(iii)  Steam  inlet.  The  steam  inlet  to 
each  retort  shall  be  large  enough  to 
provide  steam  for  proper  operation  of 
the  retort  and  shall  enter  at  a  point(s)  to 
facilitate  air  removal  during  venting. 

(iv)  Bleeders.  Bleeders,  except  those 
for  external  wells  of  temperature 
devices,  shall  be  V^  inch  (or  3  mm]  or 
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larger  and  shall  be  wide  open  during  the 
entire  process  including  the  come-ap 
time.  Bleeders  shall  be  located  within 
approximately  1  foot  (or  30  cm)  of  the 
outermost  location  of  containers,  at  each 
end  along  the  top  of  the  retort. 
Additional  bleeders  shall  be  located  not 
more  than  8  feet  (2.4  m]  apart  along  the 
top.  Bleeders  may  be  installed  at 
positions  other  than  those  specified 
above,  as  long  as  the  establishment  has 
heat  distribution  data  or  other 
documentation  from  tlie  manufacturer  or 
from  a  processing  authority  that  the 
bleeders  accomplish  removal  of  air  and 
circulate  the  steam  within  the  retort. 
This  information  shall  be  maintained  on 
file  by  the  establishment  and  made 
available  to  Program  employees  for 
review.  All  bleeders  shall  be  arranged  in 
a  way  that  enables  the  retort  operator  to 
observe  that  they  are  functioning 
properly. 

(v)  Venting  and  condensate  removal. 
The  air  in  the  retort  shall  be  removed 
before  processing  is  started.  Heat 
distribution  data  or  other  documentation 
from  the  manufacturer  or  from  the 
processing  authority  who  developed  the 
venting  procedure  shall  be  kept  on  file 
by  the  establishment  and  made 
available  to  Program  employees  for 
review.  At  the  time  the  steam  is  turned 
on,  the  drain  shall  be  opened  to  remove 
steam  condensate  from  the  retort.  A 
bleeder  shall  be  installed  in  the  bottom 
of  the  retort  to  remove  condensate 
during  retort  operation.  The  condensate 
bleeder  shall  be  so  arranged  that  the 
retort  operator  can  observe  that  it  is 


functioniog  properly.  The  condensate 
bleeder  shall  be  checked  with  sufficient 
frequency  to  ensure  adequate  removal 
of  condensate.  Visaal  checks  should  be 
performed  at  intervals  of  not  more  than 
15  minutes  and  the  results  recorded. 
Intermittent  condensate  removal 
systems  shall  be  equipped  with  an 
automatic  alarm  system  that  will  serve 
as  a  continuous  monitor  of  condensate 
bleeder  functioning.  The  automatic 
alarm  system  shall  be  tested  at  the 
beginning  of  each  shift  for  proper 
functioning  and  the  results  recorded.  If 
the  alarm  system  is  not  functioning 
properly,  it  must  be  repaired  before  the 
retort  is  used. 

(vi]  Retort  or  reel  speed  timing.  The 
retort  or  reel  speed  shall  be  checked 
before  process  timing  begins  and,  if 
needed,  adjusted  as  specified  in  the 
I»oce88  schedule.  In  addition,  the 
rotational  speed  shall  be  determined 
and  recorded  at  least  once  during 
process  timing  of  each  retort  load 
processed.  Alternatively,  a  recording 
tachometer  can  be  used  to  provide  a 
continuous  record  of  the  speed.  The 
accuracy  of  the  recording  tachometer 
shall  be  determined  and  recorded  at 
least  once  per  shift  by  checking  the 
retort  or  reel  speed  using  an  accorate 
stopwatch.  A  means  of  preventing 
unauthorized  speed  changes  on  retorts 
shall  be  provided.  For  example,  a  lock  or 
a  notice  from  management  posted  at  or 
near  the  speed  adjustment  device 
warning  that  only  authorized  persons 
are  permitted  to  make  adjustments  are 
satisfactory  means  of  preventing 
unauthorised  changes. 

(vii)  Bleeder  and  vent  mufflers.  U 
mufflers  are  used  on  bleeders  or  vent 
systems,  the  establishment  shall  have 
documentation  that  the  mufflers  do  not 
impede  the  removal  of  air  from  the 
retort.  Such  documentation  shall  consist 
of  either  heat  distribution  data  or 
documentation  from  the  muffler 
manufacturer  or  from  a  processing 
authority.  This  information  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Pn^ram 
employees  for  review. 

(3]  Continuous  rotary  retorts,  (i)  The 
basic  requirements  for  indicating 
temperattire  devices  and  temperature/ 
time  recording  devices  are  described  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 
Additionally,  bulb  sheaths  or  probes  of 
indicating  temperature  devices  and 
probes  of  temperature/ time  recording 
devices  shall  be  installed  either  within 
the  retort  shell  or  in  external  wells 
attached  to  the  retort.  External  wells 
shall  be  connected  to  the  retort  through 
at  least  a  %  inch  (1.9  cm]  diameter 
opening  and  equipped  with  a  Vis  inch 


F^dwal  Ragfater  /  Vol.  51.  No.  244  /  Friday.  December  19.  1986  /  Roles  and  RtjgnlatioM 


45627 


(1.6  mm)  or  latter  fafeeder  oponiiig  so 
located  as  to  provide  a  constant  flow  of 
steam  past  tfae  io^  of  t^  bidfas  or 
probes.  Thtt  bleeder  lor  external  weUs 
shaU  enit  steam  OGattniously  duing  the 
entire  tkennai  prooessii^  period. 

(ii]  Steam  oontrollers  are  required  as 
described  in  paragraph  (a](3)  of  this 
section. 

(iii]  Slaam  inlet  The  steam  inlet  to 
each  retort  shall  be  large  enough  to 
provide  steam  for  proper  operatkHi  of 
the  retort,  aad  shall  enter  at  a  poiat(s)  to 
facilitate  air  removal  duriitg  venting. 

(iv]  Bleeders.  Bleeders,  except  those 
for  external  wells  of  temperature 
devices,  shall  be  V4  inch  (3.2  mm]  or 
larger  and  shall  be  wide  open  during  the 
entire  process,  including  the  come-up 
time.  Bleeders  shall  be  located  within 
approximately  1  foot  (or  30  cm]  of  the 
outermost  location  of  containers  at  each 
end  along  the  top  of  the  retort 
Additional  bleeders  shall  be  located  not 
more  than  8  feet  [2.4  m]  apart  along  the 
top  of  the  retort.  Bleeders  may  be 
installed  at  positions  other  than  those 
specified  above,  as  loog  as  the 
establishment  has  heat  distribution  data 
or  other  documentation  from  the 
manufacturer  or  a  processing  authority 
that  the  bleeders  accomplish  removal  of 
air  and  circulate  the  steam  within  the 
retort.  This  information  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Program 
employees  for  review.  All  bleeders  shall 
be  arranged  so  that  the  retort  operator 
can  observe  that  they  are  functioning 
properly. 

(v)  Venting  and  condensate  removal. 
The  air  in  the  retort  shall  be  removed 
before  processing  is  started.  Heat 
distribution  data  or  other  docmnentati(xi 
from  the  manufacturer  or  from  the 
processing  authority  who  developed  the 
venting  procedure  shall  be  kept  on  file 
by  the  esteblishment  and  made 
available  to  IVogram  employees  for 
review.  At  the  time  the  ste«n  is  ttimed 
on,  the  drain  shall  be  trpeaeA  to  remove 
steam  condensate  from  the  retort  A 
bleeder  shall  be  installed  in  the  bottom 
of  the  shell  to  remove  condensate  during 
the  retort  operatioR.  Tlie  condensate 
bleeder  shaU  be  so  «n«nged  that  the 
retort  operator  can  observe  that  it  is 
functioning  pmperiy.  llie  condensate 
bleeder  shall  be  checked  wiA  sufficient 
frequency  to  ensure  adeqaate  removal 
of  condensate.  Visual  checks  should  be 
performed  at  intervals  of  aot  more  than 
15  mtnntes  and  (he  sesolte  raoorded. 
Intermittent  condensate  removal 
systems  shall  be  eqaipped  widi  an 
automatic  alarm  systcsn  that  will  serve 
as  a  contioiMNis  monitor  of  ccmdesisate 
bleeder  fiinctioBing.  The  antonatic 
alarm  qrstera  shaU  be  tested  at  the 


begianhig  of  each  sMf t  for  pfx>per 
hnctioning  and  ^  residts  recorded.  If 
the  alom  system  is  not  fonctioning 
property,  tt  must  he  repaired  before  &e 
retort  is  used. 

[vi)  Retort  speed  timing.  The 
rotetional  speed  of  the  retort  shall  be 
specified  m  the  {vooess  schedule  The 
speed  shall  be  adfasted  as  specified, 
and  recorded  by  the  estabUrfiraent  when 
the  retort  U  started,  and  chedced  and 
recorded  at  intervals  not  to  exceed  4 
hours  to  ensure  that  die  correct  retort 
speed  is  maintained.  Alternatively,  a 
recording  tachometer  may  be  used  to 
provide  a  continuous  record  of  the 
speed.  If  a  recording  tachometer  is  used, 
the  speed  shall  be  manually  checked 
against  an  accurate  stopwatiA  at  least 
once  per  shift  and  the  results  recorded. 
A  means  of  preventing  unauthorized 
speed  changes  on  retorts  shall  be 
provided.  For  example,  a  lock  or  a 
notice  from  management  posted  at  w 
near  the  speed  adjustment  device 
warning  tikat  <mly  andiorized  persons 
are  permitted  to  make  adjustments  are 
satisfactory  means  of  {n-eventing 
unauthoris»d  changes. 

(vii)  Bleeders  and  vent  mufflers.  If 
mufflers  are  used  on  bleeders  or  vent 
systems,  the  establishment  shall  have 
documentetion  diat  the  mufflers  do  not 
impede  the  removal  of  air  from  the 
retort  Such  doannentation  shall  consist 
of  either  heat  distribution  data  or  odier 
dociunentation  fittm  the  muffler 
manufacturer  or  from  a  processing 
authority.  This  information  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Propam 
employees  for  revtew. 

(4)  Hydrostatic  retorts,  (i)  The  basic 
requirements  for  indicating  temperature 
devices  and  teaiperature/tirae  recording 
devices  are  described  in  paragraphs  (a] 
(1]  and  (2)  of  diis  section.  Additionally, 
indicating  t«nperature  devices  ^aU  be 
located  in  the  steam  dome  near  the 
steam/water  interface.  Where  the 
process  schedule  specifies  maintenance 
of  particular  water  temperatures  in  the 
hydrostatic  water  legs,  at  least  one 
indicating  temperature  device  shall  be 
located  in  each  hydrostatic  water  leg  so 
that  it  can  accurately  measure  water 
temperature  and  be  easily  read.  The 
temperature/time  recorder  probe  shall 
be  installed  either  within  the  steam 
dome  or  in  a  well  attached  to  die  dome. 
Each  probe  shall  have  a  Vi*  inch  {\» 
mm)  or  larger  bleeder  opening  wMdi 
emits  steam  continuously  during  the 
processing  period.  Additional 
tempoature/time  recorder  probes  shall 
be  in^alled  in  the  hydrostatic  water  legs 
if  the  process  schedule  specifies 
maintenance  of  partioilar  temperatures 
in  these  water  legs. 


(ii]  Steam  controllers  are  required  as 
described  in  paragrajdi  (a)(3]  of  this 
section. 

(iii]  Steam  inlet.  The  steam  inlets  shad 
be  large  enough  to  provide  steam  for 
proper  operation  of  the  retort 

(iv]  Bleeders.  Bleeder  openings  y*  Inch 
(or  8  mm]  or  larger  shall  he.  located  in 
the  steam  diamber(s)  opposite  the  point 
of  steam  entry.  Bleeders  shall  be  wide 
open  and  shall  emit  steam  continuously 
during  the  entire  process,  including  the 
come-up  time.  All  bleeders  shall  be 
arranged  in  such  a  way  that  the  operator 
can  observe  that  they  are  functioning 
properly. 

(v]  Venting.  Before  the  start  of 
processing  operations,  the  retort  steam 
chamber(s]  shall  be  vented  to  ensure 
removal  of  air.  Heat  distribution  data  or 
other  documentation  frvm  the 
manufacturer  or  irom  a  processing 
authority  demonstrating  that  the  air  is 
removed  from  the  retort  prior  to 
processing  shall  be  kept  on  file  at  the 
establishment  and  made  available  to 
Program  employees  for  review. 

(vi)  Conveyor  speed  The  conveyor 
speed  shall  be  calculated  to  obtain  the 
required  process  time  and  recorded  by 
the  establishment  when  the  retort  is 
started.  The  speed  shall  be  checked  and 
recorded  at  intervals  not  to  exceed  4 
hours  to  ensure  that  the  correct 
conveyor  speed  is  maintained.  A 
recording  device  may  be  used  to  provide 
a  cootinuotts  record  of  the  conveyor 
speed.  When  a  recording  device  is  used, 
the  speed  shall  be  manually  checked 
against  an  accurate  stopwatch  at  least 
once  per  shift  by  the  establishment  A 
means  of  |Meventing  unauthorized  speed 
changes  of  the  conveyor  shall  be 
provided.  For  example,  a  lock  or  a 
notice  from  management  posted  at  or 
near  the  speed  adjustment  device 
warning  that  only  authorized  persons 
are  pennitted  to  make  adjustments  are 
satisfactory  means  of  preventing 
unauthorized  changes. 

(vii)  Bleeders  and  vent  mafflers.  ff 
mufflers  are  used  on  bleeders  or  vent 
systems,  die  establishment  shall  have 
documentation  that  the  muffler  do  not 
impede  the  removal  of  air  from  the 
retort.  Such  documentation  shall  consist 
of  either  heat  distribution  data  or  other 
documentation  from  the  muffler 
manufacturer  or  from  a  processing 
authority.  This  information  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Program 
employees  for  review. 

(c)  Pressure  processing  in  »ra/er— (l) 
Batch  still  retorts,  (i)  The  basic 
requirements  for  indicating  temperattu^ 
devices  and  temperature/time  recording 
devices  are  described  in  paragraphs 
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(a)(1)  and  (2)  of  this  section. 
Additionally,  bulbs  or  probes  of 
indicating  temperature  devices  shall  be 
located  in  such  a  position  that  they  are 
beneath  the  surface  of  the  water 
throughout  the  process.  On  horizontal 
retorts,  the  indicating  temperature 
device  bulb  or  probe  shall  be  inserted 
directly  into  the  retort  shell.  In  both 
vertical  and  horizontal  retorts,  the 
indicating  temperature  device  bulb  or 
probe  shall  extend  directly  into  the 
water  a  minimum  of  2  inches  (or  5  cm) 
without  a  separable  well  or  sleeve.  In 
vertical  retorts  equipped  with  a 
recorder/controller,  the  controller  probe 
shall  be  located  at  the  bottom  of  the 
retort  below  the  lowest  crate  rest  in 
such  a  position  that  the  steam  does  not 
strike  it  directly.  In  horizontal  retorts  so 
equipped,  the  controller  probe  shall  be 
located  between  the  water  surface  and 
the  horizontal  plane  passing  through  the 
center  of  the  retort  so  that  there  is  no 
opportunity  for  direct  steam 
impingement  on  the  controller  probe. 
Air-operated  temperature  controllers 
shall  have  Hlter  systems  to  ensure  a 
supply  of  clean,  dry  air. 

(ii)  Pressure  recording  device.  Each 
retort  shall  be  equipped  with  a  presstire 
recording  device  which  may  be 
combined  with  a  pressure  controller. 

(iii)  Steam  controllers  are  required  as 
described  in  paragraph  (a)(3)  of  this 
section. 

(iv)  Heat  distribution.  Heat 
distribution  data  or  other  dociunentation 
from  the  equipment  manufacturer  or  a 
processing  authority  demonstrating 
uniform  heat  distribution  within  the 
retort  shall  be  kept  on  file  at  the 
establishment  and  made  available  to 
Program  employees  for  review. 

(v)  CKite  supports.  A  bottom  crate 
support  shall  be  used  in  vertical  retorts. 
Baffle  plates  shall  not  be  used  in  the 
bottom  of  the  retort. 

(vi)  Stacking  equipment.  For  filled 
flexible  containers  and,  where 
applicable,  semirigid  containers, 
stacking  equipment  shall  be  designed  to 
ensure  that  the  thickness  of  the  filled 
containers  does  not  exceed  that 
specified  in  the  process  schedule  and 
that  the  containers  do  not  become 
displaced  and  overlap  or  rest  on  one 
another  during  the  thermal  process. 

(vii)  Drain  valve.  A  nonclogging, 
water-tight  drain  valve  shall  be  used. 
Screens  shall  be  installed  over  all  drain 
openings. 

(viii)  Water  level.  There  shall  be  a 
means  of  determining  the  water  level  in 
the  retort  during  operation  (i.e..  by  using 
a  gauge,  electronic  sensor,  or  sight  glass 
indicator).  For  retorts  requiring  complete 
immersion  of  containers,  water  shall 
cover  the  top  layer  of  containers  during 


the  entire  come-up  time  and  thermal 
processing  periods  and  should  cover  the 
top  layer  of  containers  during  cooling. 
For  retorts  using  cascading  water  or 
water  sprays,  the  water  level  shall  be 
maintained  within  the  range  specified 
by  the  retort  manufactiu^r  or  processing 
authority  during  the  entire  come-up, 
thermal  processing,  and  cooling  periods. 
A  means  to  ensure  that  water 
circulation  continues  as  specified 
throughout  the  come-up,  thermal 
processing,  and  cooling  periods  shall  be 
provided.  The  retort  operator  shall 
check  and  record  the  water  level  at 
intervals  to  ensure  it  meets  the  specified 
processing  parameters. 

(ix)  Air  supply  and  controls.  In  both 
horizontal  and  vertical  still  retorts,  a 
means  shall  be  provided  for  introducing 
compressed  air  or  steam  at  the  pressure 
required  to  maintain  container  integrity. 
Compressed  air  and  steam  entry  shall 
be  controlled  by  an  automatic  pressure 
control  unit.  A  nonreturn  valve  shall  be 
provided  in  the  air  supply  line  to  prevent 
water  from  entering  the  system. 
Overriding  air  or  steam  pressure  shall 
be  maintained  continuously  during  the 
come-up,  thermal  processing,  aqd 
cooling  periods.  If  air  is  used  to  promote 
circulation,  it  shall  be  introduced  into 
the  steam  hne  at  a  point  between  the 
retort  and  the  steam  control  valve  at  the 
bottom  of  the  retort.  The  adequacy  of 
the  air  circulation  for  maintaining 
uniform  heat  distribution  within  the 
retort  shall  be  documented  by  heat 
distribution  data  or  other  documentation 
from  a  processing  authority,  and  such 
dta  shall  be  maintained  on  file  by  the 
e  tablishment  and  made  available  to 
Program  employees  for  review. 

(x)  Water  recirculation.  When  a 
water  recirculation  system  is  used  for 
heat  distribution,  the  water  shall  be 
drawn  from  the  bottom  of  the  retort 
through  a  suction  manifold  and 
discharged  through  a  spreader  that 
extends  the  length  or  circumference  of 
the  top  of  the  retort.  The  holes  in  the 
water  spreader  shall  be  unifo.rmly 
distributed.  The  suction  outlets  shall  be 
protected  with  screens  to  keep  debris 
from  entering  the  recirculation  system. 
The  pump  shall  be  equipped  with  a  pilot 
light  or  a  similar  device  to  warn  the 
operator  when  it  is  not  running,  and 
with  a  bleeder  to  remove  air  when 
starting  operations.  Alternatively,  a 
flow-meter  alarm  system  can  be  used  to 
ensure  proper  water  circulation.  The 
adequacy  of  water  circulation  for 
maintaining  uniform  heat  distribution 
within  the  retort  shall  be  documented  by 
heat  distribution  or  other  documentation 
from  a  processing  authority  and  such 
data  shall  be  maintained  on  file  by  the 
establishment  and  made  available  to 


Program  employees  for  review. 
Alternative  methods  for  recirculation  of 
water  in  the  retort  may  be  used, 
provided  there  is  documentation  in  the 
form  of  heat  distribution  data  or  other 
documentation  from  a  processing 
authority  maintained  on  file  by  the 
establishment  and  made  available  to 
Program  employees  for  review. 

(xi)  Cooling  water  entry.  In  retorts  for 
processing  product  packed  in  glass  jars, 
the  incoming  cooling  water  should  not 
directly  strike  the  jars,  in  order  to 
minimize  glass  breakage  by  thermal 
shock. 

(2)  Batch  agitating  retorts,  (i)  The 
basic  requirements  and 
recommendations  for  indicating 
temperature  devices  and  temperatiu«/ 
time  recording  devices  are  described  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 
Additionally,  the  indicating  temperature 
device  bulb  or  probe  shall  extend 
directly  into  the  water  without  a 
separable  well  or  sleeve.  The  recorder/ 
controller  probe  shall  be  located 
between  the  water  surface  and  the 
horizontal  plane  passing  through  the 
center  of  the  retort  so  that  there  is  no 
opportunity  for  steam  to  directly  strike 
the  controller  bulb  or  probe. 

(ii)  Pressure  recording  device.  Each 
retort  shall  be  equipped  with  a  pressure 
recording  device  which  may  be 
combined  with  a  pressure  controller. 

(iii)  Steam  controllers  are  required  as 
described  in  paragraph  (a)(3)  of  this 
section. 

(iv)  Heat  distribution.  Heat 
distribution  data  or  other  dociunentation 
from  the  equipment  manufacturer  or  a 
processing  authority  shall  be  kept  on  file 
by  the  establishment  and  made 
available  to  Program  employees  for 
review. 

(v)  Stacking  equipment  All  devices 
used  for  holding  product  containers  (e.g., 
crates,  trays,  divider  plates)  shall  be  so 
constructed  to  allow  the  water  to 
circvilate  around  the  containers  during 
the  come-up  and  thermal  process 
periods. 

(vi)  Drain  valve.  A  nonclogging, 
water-tight  drain  valve  shall  be  used. 
Screens  shall  be  installed  over  all  drain 
openings. 

(vii)  Water  level.  There  shall  be  a 
means  of  determining  the  water  level  in 
the  retort  during  operation  (i.e..  by  using 
a  gauge,  electronic  sensor,  or  sight  glass 
indicator).  Water  shall  completely  cover 
all  containers  during  the  entire  come-up, 
thermal  processing,  and  cooling  periods. 
A  means  to  ensure  that  water 
circulation  continues  as  specified 
throughout  the  come-up,  thermal 
processing,  and  cooling  periods  shall  be 
provided.  The  retort  operator  shall 
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check  and  record  the  adequacy  of  the 
water  level  with  suffideirt  frequency  to 
ensure  it  neets  the  qiecified  processing 
parameters. 

lvm)Airsdf^/yandcxjntmis.  Retorts 
shaii  be  provided  with  a  means  for 
introducing  compressed  air  or  steam  at 
the  pressure  required  to  maiatain 
container  integrity.  CoaqHvssed  air  and 
steam  entry  shall  be  cantroUed  by  an 
automatic  pressure  control  unit  A 
nonreturn  valve  shall  be  provided  in  the 
air  supply  hoe  to  prevent  water  from 
entering  the  system.  Overridii^  air  or 
steam  preasure  shall  be  maintained 
continuoaaiy  daring  the  oome-np. 
theraial  proceaiing.  and  cooling  periods. 
If  air  is  used  to  pnanote  circolatian,  it 
shall  be  introdnced  into  the  steam  line 
at  a  point  betweea  the  retort  and  the 
steam  oontrol  valve  at  the  bottom  <rf  the 
retort  Hie  adeqnacy  at  the  air 
circidabon  ibr  ""■"♦lining  uniform  heat 
distribution  within  the  retiHt  shall  be 
documented  by  beat  distiibutioB  data  or 
other  documentation  fitaa  a  processing 
authority,  end  sach  data  shall  be 
maintained  on  file  by  the  establishment 
and  made  avai^Ue  to  lYogram 
employees  for  review. 

(ix)  Retort  or  reel  speed  timing.  The 
retort  or  red  speed  timing  shall  be 
checked  before  process  timing  begins 
and.  if  needed,  adjusted  as  specified  in 
the  process  schedule,  in  addition,  the 
rotational  speed  shall  be  detennined 
and  recorded  at  least  once  durmg 
process  timing  of  each  retcHt  kMd 
processed.  Ahematively,  a  recording 
tachometer  can  be  used  to  provide  a 
continuous  record  of  the  speed.  The 
accuracy  of  the  recording  tax^ometer 
shall  be  determined  and  recorded  at 
least  once  per  shift  by  the  estaUiafament 
by  checking  the  retort  or  reel  speed 
using  an  accurate  stopwatch.  A  means 
of  preventing  unauthorized  speed 
changes  on  retorts  ^all  be  provided.  For 
example,  a  lock  or  a  notice  from 
management  posted  at  or  aear  the  speed 
adjustment  device  warning  that  only 
authorized  persons  are  permitted  to 
make  adjustments  are  satisfactory 
means  of  preventing  unaudioiized 
changes. 

(x)  Water  recirculation.  If  a  water 
recirculation  system  is  used  for  heat 
distribution,  it  shall  be  installed  in  such 
a  manner  that  water  will  be  drawn  from 
the  bottom  of  the  retort  through  a 
suctien  manifold  and  dischai^ged 
through  a  spreader  which  extends  the 
length  of  the  top  of  the  retort.  The  holes 
in  the  water  spreader  shall  be  uniformly 
distributed.  The  suction  outlets  shall  be 
protected  with  screens  to  keep  debris 
fit>m  entering  the  recirculation  system. 
The  pump  shall  be  equipped  with  a  pilot 


light  or  a  similar  device  to  warn  the 
operator  when  it  is  not  running  and  with 
a  bleeder  to  remove  air  when  starting 
operations.  Alternatively,  a  flow-meter 
alarm  system  can  be  used  to  ensure 
proper  water  circulation.  The  adequacy 
of  water  circulation  for  maintaining 
uniform  heat  distribution  within  the 
retort  shall  be  documented  by  heat 
distribution  data  or  other  documentation 
from  a  processing  authority,  and  such 
data  shaH  be  maintained  on  file  by  the 
establishment  and  made  available  to 
Program  employees  for  review. 
Alternative  methods  for  recirculation  of 
water  in  the  retort  may  be  used 
provided  there  is  documentation  in  the 
form  of  heat  distribution  data  or  other 
docuBientatioD  from  a  processing 
authority  maintained  on  file  by  the 
establishment  and  made  available  to 
Program  employees  for  review. 

(xi)  (doling  water  entry,  la  retorts  for 
processing  product  packed  in  glass  jars, 
the  incoming  cooling  water  should  not 
direcUy  strike  the  jars,  in  order  to 
minimize  glass  breakage  by  thermal 
shock. 

(d)  Pressure  processing  with  steam/ 
air  mixtures  in  batch  retorts  (1)  The 
basic  requirements  for  indicating 
temperature  devices  and  temperature/ 
time  recording  devices  are  described  in 
para^aphs  (a)  (1)  and  (2)  of  this  section. 
Additionally,  bulb  sheaths  or  probes  for 
indicating  temperature  devices  and 
temperature /time  recording  devices  or 
controller  probes  shall  be  inserted 
directly  into  the  retort  shell  in  such  a 
position  that  steam  does  not  strike  them 
directly. 

(2)  Steam  controllers  are  required  as 
described  in  paragraph  {a)(3)  of  this 
section. 

(3)  Recording  pressure  controller.  A 
recording  pressure  controller  shall  be 
used  to  control  the  air  inlet  and  the 
steam/air  oiixture  outlet 

(4)  Circulation  of  steam/air  mixtures. 
A  means  shall  be  provided  for  the 
circulation  of  the  steam/air  mixture  to 
prevent  formation  of  km-temperatxire 
pockets.  Tlie  efficiency  of  the  circulation 
system  shall  be  documented  by  heat 
distribution  data  or  other  documentation 
from  a  processing  authority,  and  such 
data  shisU  be  maintained  on  file  by  the 
establishment  and  made  available  to 
Program  employees  for  review.  The 
circulation  system  shall  be  checked  to 
ensure  its  proper  functioning  and  shall 
be  equipped  with  a  pilot  light  or  a 
similar  device  to  warn  the  operator 
when  it  is  not  fiinctitming.  Because  of 
the  variety  of  existing  dnigns.  reference 
shall  be  made  to  the  equipment 
manufacturer  for  details  of  installation, 
operation,  and  controL 


(5)  The  Administrator  shaH  be  notified 
immediately  by  the  official 
establishment  of  any  such  system  in  use 
or  placed  mto  use  on  or  after  the 
effective  date  of  this  rule. 

(e)  Atmospheric  cookers — (1) 
Temperature/time  recording  device. 
Each  atmospheric  cooker  (e.g..  hot  water 
bath)  shall  be  equipped  with  at  least  one 
temperature /time  recording  device  in 
accordance  with  the  basic  requirements 
described  in  para^aph  (aK2]  of  diis 
section. 

(2)  Heat  distribution.  Each 
atmospheric  cooker  shall  be  equipped 
and  operated  to  ensure  uniform  heat 
distribution  throughout  the  processing 
system  during  the  thermal  process.  Heat 
distribution  data  or  other  documentation 
from  the  manufacturer  or  a  processing 
authority  demonstrating  uniform  heat 
distribution  within  the  cooker  shall  be 
kept  on  file  by  the  establishment  and 
made  available  to  Program  employees 
for  review. 

(f)  Other  systems  All  other  systems 
not  specifically  delineated  in  this 
section  and  used  for  the  thermal 
processing  of  canned  product  will  be 
evaluated  on  a  case-by-case  basis  by 
the  Adminstrator.  Systems  will  be 
approved  if  they  are  found  to  conform  to 
the  apphcable  requirements  of  this 
section  and  to  produce  shelf  stable 
products  consistently  and  uniformly. 

(g)  Equipment  maintenance  (1)  Upon 
installation,  all  instnunentation  and 
controls  shall  be  checked  by  the 
establishment  for  proper  functioning  and 
accuracy  and,  thereafter,  at  any  time 
their  functioning  or  accuracy  is  suspect 

(2)  At  least  once  a  year  each  thermal 
processing  system  shall  be  examined  by 
an  individual  not  directly  involved  in 
daily  operations  to  ensure  the  proper 
functioning  of  the  system  as  well  as  all 
auxiliary  equipment  and 
instrumentation.  In  addition,  each 
thermal  processing  system  should  be 
examined  before  the  resumption  of 
operation  following  an  extended 
shutdown. 

(3)  Air  and  water  valves  that  are 
intended  to  be  closed  during  thermal 
processing  shall  be  checked  by  the 
establishment  for  leaks.  Defective 
valves  shall  be  repaired  or  replaced  as 
needed. 

(4)  Vent  and  bleeder  mufflers  shall  be 
checked  and  maintained  or  replaced  by 
the  establishment  to  prevent  any 
reduction  in  vent  or  bleeder  efficiency. 

(5)  When  water  spreaders  are  used  for 
venting,  a  maintenance  schedule  shall 
be  developed  and  implemented  to 
assure  that  the  holes  are  maintained  at 
their  original  size. 
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(6)  Records  shall  be  kept  on  all 
maintenance  items  that  could  affect  the 
adequacy  of  the  thermal  process. 
Records  shall  include  the  date  and  type 
of  maintenance  performed  and  the 
person  conducting  the  maintenance. 

(h)  Container  cooling  and  cooling 
water  (1)  Potable  water  shall  be  used  for 
cooling  except  as  provided  for  in 
paragraphs  (h)  (2)  and  (3)  of  this  sectioo. 

(2)  Cooling  canal  water  shall  be 
chlorinated  or  treated  with  a  chemical 
approved  by  the  Administrator  as 
having  a  bactericidal  effect  equivalent 
to  chlorination.  There  shall  be  a 
measurable  residual  of  the  sanitizer  in 
the  water  at  the  discharge  point  of  the 
canal.  Cooling  canals  shall  be  cleaned 
and  replenished  with  potable  water  to 
prevent  the  buildup  of  organic  matter 
and  other  materials. 

(3)  Container  cooling  waters  that  are 
recycled  or  reused  shall  be  handled  in 
systems  that  are  so  designed,  operated, 
and  maintained  so  there  is  no  buildup  of 
microorganisms,  organic  matter,  and 
other  materials  in  the  systems  and  in  the 
waters.  System  equipment  such  as 
pipelines,  holding  tanks  and  cooling 
towers,  shall  be  constructed  and 
installed  so  that  they  can  be  cleaned 
and  inspected.  In  addition,  the 
establishment  shall  maintain,  and  make 
available  to  Program  employees  for 
review,  information  on  at  least  the 
following: 

(i)  System  design  and  construction: 

(ii)  System  operation  including  the 
rates  of  renewal  with  fresh,  potable 
water  and  the  means  for  treating  the 
water  so  that  there  is  a  measurable 
residual  of  an  acceptable  sanitizer,  per 
paragraph  (h)(2)  of  this  section,  in  the 
water  at  the  point  where  the  water  exits 
the  container  cooling  vessel; 

(iii)  System  maintenance  including 
procedures  for  the  periodic  cleaning  and 
sanitizing  of  the  entire  system:  and 

(iv)  Water  quality  standards,  such  as 
microbiological,  chemical  and  physical, 
monitoring  procedures  including  the 
frequency  and  site(8]  of  samphng,  and 
the  corrective  actions  taken  when  water 
quality  standards  are  not  met. 

(i)  Post-process  handling  of  containers 
Containers  shall  be  handled  in  a  manner 
that  will  prevent  damage  to  the  hermetic 
seal  area.  All  worn  and  frayed  belting, 
can  retarders,  cushions,  and  the  like 
shall  be  replaced  with  nonporous 
materials.  To  minimize  container 
abrasions,  particularly  in  the  seal  area, 
containers  should  not  remain  stationary 
on  moving  conveyors.  All  post-process 
container  handling  equipment  should  be 
kept  clean  so  there  is  no  buildup  of 
microorganisms  on  surfaces  in  contact 
with  the  containers. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0583-0015] 

S31S.306    FrocMsIng  and  production 
rcconls. 

At  least  the  following  processing  and 
production  information  shall  be 
recorded  by  the  establishment:  date  of 
production:  product  name  and  style: 
container  code:  container  size  and  type: 
and  the  process  schedule,  including  the 
minimum  initial  temperature. 
Measurements  made  to  satisfy  the 
requirements  of  i  318.303  regarding  the 
control  of  critical  factors  shall  be 
recorded.  In  addition,  where  applicable, 
the  following  information  and  data  shall 
also  be  recorded: 

(a)  Processing  in  steam  (1)  Batch  still 
retorts.  For  each  retort  batch,  record  the 
retort  number  or  other  designation,  the 
approximate  number  of  containers  or 
the  number  of  retort  crates  per  retort 
load,  product  initial  temperature,  time 
steam  on.  the  time  and  temperature  vent 
closed,  the  start  of  process  timing,  time 
steam  off.  and  the  actual  processing 
time.  The  indicating  temperature  device 
and  the  temperature  recorder  shall  be 
read  at  the  same  time  at  least  once 
during  process  timing  and  the  observed 
temperatures  recorded. 

(2)  Batch  agitating  retorts.  In  addition 
to  recording  the  information  required  for 
batch,  still  steam  retorts  in  paragraph 
(a)(1)  of  this  section,  record  the 
functioning  of  the  condensate  bleeder(s) 
and  the  retort  or  reel  speed. 

(3)  Continuous  rotary  retorts.  Record 
the  retort  system  number,  the 
approximate  total  number  of  containers 
retorted,  product  initial  temperature, 
time  steam  on,  the  time  and  temperature 
vent  closed,  time  process  temperature 
reached,  the  time  the  first  can  enters 
and  the  time  the  last  can  exits  the  retort. 
The  retort  or  reel  speed  shall  be 
determined  and  recorded  at  intervals 
not  to  exceed  4  hours.  Readings  of  the 
indicating  temperature  device(8)  and 
temperature  recorderfs)  shall  be  made 
and  recorded  at  the  time  the  first 
container  enters  the  retort  and 
thereafter  with  sufHcient  frequency  to 
ensure  compliance  with  the  process 
schedule.  These  observations  should  be 
made  and  recorded  at  intervals  not 
exceeding  30  minutes  of  continuous 
retort  operation.  Functioning  of  the 
condensate  bleeder(s)  shall  be  observed 
and  recorded  at  the  t^e  the  first 
container  enters  the  retort  and 
thereafter  as  specified  in 

I  318.305(b)(3)(v). 

(4)  Hydrostatic  retorts.  Record  the 
retort  system  number,  the  approximate 
total  number  of  containers  retorted, 
product  Initial  temperature,  time  steam 
on.  the  time  and  temperat\ire  vent(s) 


closed,  time  process  temperature 
reached,  time  first  containers  enter  the 
retort,  time  last  containers  exit  the 
retort  and.  if  specified  in  the  process 
schedule,  measurements  of  temperatures 
in  the  hydrostatic  water  legs.  Readings    ' 
of  the  temperature  indicating  device, 
which  is  located  in  the  steam/water 
interface,  and  the  temperature  recording 
device  shall  be  observed  and  the 
temperatures  recorded  at  the  time  the 
first  containers  enter  the  steam  dome. 
Thereafter,  these  instruments  shall  be 
read  and  the  temperatures  recorded 
with  sufHcient  frequency  to  ensure 
compliance  with  the  temperature 
specified  in  the  process  schedule  and 
should  be  made  at  least  every  hour  of 
continuous  retort  operation.  Container 
conveyor  speed,  and  for  agitating 
hydrostatic  retorts,  the  rotative  chain 
speed,  shall  be  determined  and  recorded 
at  intervals  of  sufficient  frequency  to 
ensure  compliance  with  the  process 
schedule  and  should  be  periormed  at 
least  every  4  hours. 

(b)  Processing  in  water — (1)  Batch 
still  retorts.  For  each  retort  batch, 
record  the  retort  number  or  other 
designation,  the  approximate  number  of 
containers  or  numl>er  of  retort  crates  per 
retort  load,  product  initial  temperature, 
time  steam  on.  the  start  of  process 
timing,  water  level,  water  recirculation 
rate  (if  critical),  overriding  pressure 
maintained,  time  steam  off.  and  actual 
processing  time.  The  indicating 
temperature  device  and  the  temperature 
recorder  shall  be  read  at  the  same  time 
at  least  once  during  process  timing  and 
the  observed  temperatures  recorded. 

(2)  Batch  agitating  retorts.  In  addition 
to  recording  the  information  required  in 
paragraph  (b)(1)  of  this  section,  record 
the  retort  or  reel  speed. 

(c)  Processing  in  steam/air  mixtures. 
For  each  retort  batch,  record  the  retort 
number  or  other  designation,  the 
approximate  number  of  containers  or 
number  of  retort  crates  per  retort  load, 
product  initial  temperature,  time  steam 
on,  venting  procedure,  if  applicable,  the 
start  of  process  timing,  maintenance  of 
circulation  of  the  steam/air  mixture,  air 
flow  rate  or  forced  recirculation  flow 
rate  (if  critical),  overriding  pressure 
maintained,  time  steam  off,  and  actual 
processing  time.  The  indicating 
temperature  device  and  the  temperatiu« 
recorder  shall  be  read  at  the  same  time 
at  least  once  during  process  timing  and 
the  observed  temperatures  recorded. 

(d)  Atmospheric  cookers — (1)  Batch- 
type  systems.  For  each  cooker  batch, 
record  the  cooker  number  or  other 
designation  and  the  approximate 
number  of  containers.  In  addition, 
record  all  critical  factors  of  the  process 
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schedule  such  as  cooker  temperature, 
initial  temperature,  the  time  the  thermal 
process  cycle  begins  and  ends,  hold 
time,  and  the  final  internal  product 
temperature. 

(2)  Continuous-type  systems.  Record 
the  cooker  number  or  other  designation, 
the  time  the  first  containers  enter  and 
the  last  containers  exit  a  cooker,  and  the 
approximate  total  number  of  containers 
processed.  In  addition,  record  all  critical 
factors  of  the  process  schedule  such  as 
the  initial  tem]>ereture.  cooker  speed, 
and  final  internal  product  temperaliu^. 

I  Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0583-0015] 

{318^7    Record  review  and 
maintenance. 

(a)  Process  records.  Charts  from 
temperature/time  recording  devices 
shall  be  identified  by  production  date, 
container  code,  processing  vessel 
number  or  other  designation,  and  other 
data  as  necessary  to  enable  correlation 
with  the  records  required  in  §  318.306. 
Each  entry  on  a  record  shall  be  made  at 
the  time  the  specific  event  ocau«,  and 
the  recording  individual  shall  sign  or 
initial  each  record  form.  No  later  than  1 
working  day  after  the  actual  process,  the 
establishment  shall  review  all 
processing  and  production  records  to 
ensure  completeness  and  to  determine  if 
all  product  received  the  process 
schedule.  All  records,  including  the 
temperature/time  recorder  charts  and 
critical  factor  control  records,  shall  be 
signed  or  initialed  and  dated  by  the 
person  conducting  the  review.  All 
processing  and  production  records 
required  in  this  subpart  shall  be  made 
available  to  Program  employees  for 
review. 

(b)  Automated  process  monitoring  and 
recordkeeping.  When  requested  by  an 
establishment  the  Administrator  will 
consider  the  approval  of  automated 
process  monitoring  and  recordkeeping 
systems.  An  approved  system,  alone  or 
in  combination  with  written  records, 
shall  be  designed  and  operated  in  a 
manner  which  will  ensure  compliance 
with  the  applicable  requirements  of 

§  318.306. 

(c)  Container  closure  records.  Written 
records  of  all  container  closure 
examinations  shall  specify  the  container 
code,  the  date  and  time  of  container 
closure  examination,  the 
measurement(s)  obtained,  and  any 
corrective  actions  taken.  Records  shall 
be  signed  or  initialed  by  the  container 
closure  technician  and  shall  be 
reviewed  and  signed  by  the 
establishment  within  1  working  day 
after  the  actual  production  to  ensure 
that  the  records  are  complete  and  that 
the  closing  operations  have  been 
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properiy  controlled.  All  container 
closure  examination  records  required  in 
this  subpart  shall  be  made  available  to 
Program  employees  for  review. 

(d)  Distribution  of  product.  Records 
shall  be  maintained  by  the 
establishment  identifying  initicd 
distribution  of  the  finished  product  to 
facilitate,  if  necessary,  the  segregation 
of  specific  production  lots  that  may  have 
been  contaminated  or  are  otherwise 
unsound  for  their  intended  use. 

(e)  Retention  of  records.  Copies  of  all 
processing  and  production  records 
required  in  S  318.306  shall  be  retained 
for  no  less  than  1  year  at  the 
establishment  and  for  an  additional  2 
years  at  the  establishment  or  other 
location  firom  which  the  records  can  be 
made  available  to  Program  employees 
within  3  woricing  days, 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  05d3-0015] 

§318.308    Deviations  In  procMelno. 

(a)  Whenever  the  achial  process  is 
less  than  the  process  schedule  or  when 
any  critical  factor  does  not  comply  with 
the  requirements  for  that  factor  as 
specified  in  the  process  schedule,  it  shall 
be  considered  a  deviation  in  processing. 

(b)  Deviations  in  processing  (or 
process  deviations)  shall  be  bandied 
under  an  approved  quality  control 
program  as  provided  in  paragraph  (c)  of 
this  section  or  shall  be  handled  in 
accordance  with  paragraph  (d)  of  this 
section. 

(c)  Any  partial  quality  control 
program  or  any  portion  of  a  total  quality 
control  system  for  handling  process 
deviations  shall  be  prepared  and 
submitted  to  the  Administrator  for 
approval  in  accordance  with  {  318.4. 

(d)  Handling  process  deviations 
without  an  approved  quality  control 
program.  (1)  Deviations  identified  in- 
process.  If  a  deviation  is  noted  at  any 
time  before  the  completion  of  the 
intended  process  schedule,  the 
establishment  shall: 

(i)  Immediately  reprocess  the  product 
using  the  full  process  schedule;  or 

(ii)  Use  an  appropriate  alternate 
process  schedule  provided  such  a 
process  schedule  has  been  established 
in  accordance  with  S  318.302  (a)  and  (b) 
and  is  filed  with  the  inspector  in 
accordance  with  S  3ia302(c);  or 

(iii)  Hold  the  product  involved  and 
have  the  deviation  evaluated  by  a 
processing  authority  to  assess  the  safety 
and  stability  of  the  product.  Upon 
completion  of  the  evaluation.  &e 
establishment  shall  provide  the 
inspector  the  following: 

[a]  A  complete  description  of  the 
deviation  along  with  all  necessary 
supporting  documentation; 


(6)  A  copy  of  the  evaluation  report; 
and 

(c)  A  description  of  any  product 
disposition  actions,  either  taken  or 
proposed. 

(iv)  Product  handled  in  accordance 
with  paragraph  (d)(l)(iii)  of  this  section 
shall  not  be  shipped  from  the 
establishment  until  the  Program  has 
reviewed  all  of  the  information 
submitted  and  approved  the  product 
disposition  actions. 

(v)  If  an  alternate  process  schedule  is 
used  that  is  not  on  file  with  the 
inspector  or  if  an  alternate  process 
schedule  is  immediately  calculated  and 
used,  the  product  shall  be  set  aside  for 
further  evaluation  in  accordance  with     « 
paragraphs  (d)(1)  (iii)  and  (iv)  of  this      * 
section. 

(vi)  When  a  deviation  occurs  in  a 
continuous  rotary  retort  the  product 
shall  be  handled  in  accordance  with    - 
paragraphs  (d)(1)  (iii)  and  (iv)  of  this"  .•  • 
section  or  in  accordance  with  the 
following  procedures: 

[a]  Emergency  stops. 

(1)  When  retort  jams  or  breakdowns 
occur  during  the  processing  operations, 
all  containers  shall  be  given  an 
emergency  still  process  (developed  per 
8  318.302(b))  before  the  retort  is  cooled 
or  the  retort  shall  be  cooled  promptiy 
and  all  containers  removed  and  either 
reprocessed,  repacked  and  reprocessed, 
or  destroyed.  Regardless  of  the 
procedure  used,  containers  in  the  retort 
intake  valve  and  in  transfer  valves 
between  retort  shells  at  the  time  of  a 
jam  or  breakdown  shall  be  removed  and 
either  reprocessed,  repacked  and 
reprocessed  and  or  destroyed.  Product 
to  be  destroyed  shall  be  handled  as 
"U.S.  Inspected  and  Condenmed",  as 
defined  in  8  301.2(ee)  of  this  subchapter, 
and  disposed  of  in  accordance  with  Part 
314  of  this  subchapter. 

[2)  The  time  the  retort  reel  stopped 
and  the  time  the  retort  is  used  for  an 
emergency  still  retort  process  shall  be 
noted  on  the  temperature/time  recording 
device  and  entered  on  the  other 
production  records  required  in  §  318.306. 

[b]  Temperature  drops.  When  the 
retort  temperature  drops  below  the 
temperature  specified  in  the  process 
schedule,  the  reel  shall  be  stopped  and 
the  following  actions  shall  be  taken: 

(J)  For  temperature  drops  of  less  than 
10  T  (or  5.5  'C)  either,  [i]  all  containers 
in  the  retort  shall  be  given  an  emergency 
still  process  {developed  per  8  318.302(b)) 
before  the  reel  is  restarted;  (/;]  container 
entry  to  the  retort  shall  be  prevented 
and  an  emergency  agitating  process 
(developed  per  8  318.302(b))  shall  be 
used  before  container  entry  to  the  retort 
is  restarted;  or  [iii]  container  entry  to 
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reel  restarted  to  empty  the  retort.  The 
dischuLiuri  contaiimn  akrdi  be 
reprooeMed.  rapadaed  aad  Tepimxamed, 
or  destroyed.  Product  to  be  destroyed 
shall  be  lumdied  as  TI.S.  Inspected  and 
Condenuwd".  as  defined  ■  i  31i.2(ee] 
of  this  subcbapter.  and  ^liepoaed  of  in 
accordance  with  Part  SM  of  tUa 
subchapter. 

[2]  For  lefBpe»tttfe -drops  «f  10  *F  («r 
5.5  *C]  or  more,  all  contnaiors  *m  the 
retort  shall  be  given  an  anergency  still 
process  (developed'per  {  3ia304b)). 
The  time  the  reel  «was  ati^Tped  and  the 
time  tiie  retort  was  used  for  a  still  retort 
process  shall  be  raaiked  on  the 
temperature/ time  recording  device  by 
the  estabiishnieAt  and  entered  on  the 
other  production  records  required  in 
§  31&30e.  Alternatively,  contain  esttry 
to  the  retort  shall  be  prevented  and  the 
red  restarted  to  empty  the  retort  Tbe 
discharged  containers  shall  be  either 
reprocessed,  repacked  and  reproceased. 
or  destroyed.  Product  to  be  destroyed 
shall  be  handled  as  "ILS.  Inspected  and 
Condemned",  as  defined  in  S  301.2(ee) 
of  this  subchapter,  and  disposed  of  in 
accordance  with  Part  314  of  this 
subchapter. 

(2)  Deviations  identified  through 
record  review.  Whenever  a  deviation  is 
noted  during  review  of  the  processing 
and  production  records  required  by 
S  318.307  (a)  and  (b),  the  establishment 
shall  hold  the  product  involved  and  the 
deviation  shall  be  handled  in 
accordance  with  paragraphs  (d)(l]  (iitl 
and  (iv)  of  this  section. 

(e)  I*roce98  deviation  file.  The 
establishment  shall  maintain  full 
records  regarding  the  handling  of  each 
deviation.  Such  records  shaU  include,  at 
a  minimum,  the  appropriate  processing 
and  prodnction  records,  a  full 
description  of  the  corrective  actions 
taken,  the  evaluation  procedures  and 
resahs,  and  the  disposition  of  the 
affected  product.  Such  records  shaH  be 
maintained  in  a  separate  fOe  or  in  a  log 
nat  contains  the  appropriate 
information.  The  file  or  log  shall  be 
retained  in  accordance  with  J  318.307(c) 
and  shall  be  made  available  to  Program 
employees  upon  request. 

{Approved  by  the  Office  of  Managemeat  and 
Budget  under  cootrol  number  0583-0015] 

|S18.aM    FIntatwd  pnHhiet  IniiwrWoa 

(a)  Finished  product  inspections  shall 
be  handled  under  an  approved  quality 
control  program  as  provided  in 
paragraph  (b)  or  paragraph  (c)  of  this 
section  or  shall  be  handled  in 
accordance  with  paragraph  (d)  of  this 
section. 

(b)  Any  partial  quahty  control 
program  designed  to  ensure  compliance 


with  thetBqiiiteraraits«f<riiiBaedfi«nfor 
any  part  tliuiuaf)  •hnU  ix  pt'epaiod -and 
srtiiwtlml  io  the  Adminiatratar  for 
approval  in  accordance  willi  f  '3T8.4«f 
this  Mfbdnptar. 

(c)  A  total  quality  control  wytiem 
prepared  and  submitted  to  the 
AdministMtor  for  apppovdl  ia 
aooacinoe  with  S  SIM  of  this    - 
«dhcha|Mer  aliail  he  designed  to  emore 
complsanoeiwitfa  the  iwqiimjimjwts  of  ^his 
section. 

^  Handling  fiimbed  pradotft     ' 
inspediaaa  without  an  approved  ^aattty 
contgri  ppapam. 

(1)  Incubation  nfshe^ttable  farmed 
product — (i^  iRcnbotDT.  The 
estabhahiBeiit  sball  pravide  incubation 
facilities  which  include  an  Bocurate 
teaiperatase/  time  Taccvding  «kevice.  an 
indicating  temperature  device,  a  means 
lor  the  circulation  ai  the  air  imide -the 
incubatar  to  prevent  temperataife 
variations,  and  a  means  to  prevent 
unautharized  entry  into  the  facility.  The 
Program  is  respawsibte  for  the  aeciuMir 
of  iim  incubator. 

(ii)  Incubation  tempemtune.  TW 
incubatkw  temperature  shaU  be 
DMintained  at  85±5  *F  [35±24  X!!).  If 
the  incubation  temperature  falls  beiow 
90  T  {or  32  'C)  or  exceeds  100  "T  (or  SB 
*C)  but  does  not  reach  lOS  T  \m  n.% 
*C),  the  incubation  tempenrtiffe  shaU  be 
adjusted  within  the  required  range  and 
the  incubation  time  extended  for  the 
time  the  sample  cantainers  were  held  at 
the  deviant  temperature.  If  the 
incubation  temperature  is  st  or  above 
103  T  (or  S9.S  *C)  for  more  Aan  2  hours. 
the  incobation  teflt(s)  shall  be 
terminated,  the  temperature  lowered  to 
within  the  reqoired  range,  and  new 
sample  oontainers  incubated  for  the 
required  time. 

(iii)  Product  requiring  inoabotion. 
Shelf  stable  product  requiring 
incubabon  includes: 

[a]  Low  acid  products  as  <lefined  in 
9  318.300(m^);  and 

[b]  Acidified  low  acid  produotB  as 
defined  in  |  S18.300(b). 

(iv)  Incubation  aa/fiples.  [a]  Prom  ccrch 
load  of  product  processed  in  a  batch- 
type  thermal  processing  system  (still  or 
agitation),  the  establishment  shall  select 
at  lea«t  one  container  for  incubation. 

(6)  For  continuous  rotary  retorts, 
hydrostatic  retorts,  or  other  oontinueue- 
type  thennal  processing  systems,  the 
establishment  shall  select  at  least  one 
container  per  1,000  for  incubation. 

[c]  Only  normal-appearing  ccmtainen 
shall  be  selected  for  incubation. 

(v)  Incubation  time.  Canned  product 
requiring  incubation  shall  be  incobsted 
for  not  less  than  10  days  (240  hours) 
under  the  conditions  specified  in 
paragraph  (d)(l)(n)'«f  this  section. 


(^  fmutttrtivn  dheoks  ondivcoril 
imnnttmance.  Designated  estabhshmenft 
employees  Aall  visually  check  aFI 
contatners  under  iucnbtftion  each 
working  day  and  the  inspector  shall  be 
noticed  w^ien  abnormal  containers  are 
detected.  AH  abnormal  containers 
should  be  allowed  to  cool  before  a  final 
deciaion  on  their  condition  is  made.  For 
each  incubation  lest  (he  establishment 
shall  record  at  isaat  the  juoduot  name, 
container  size,  container  cade,  'Banbar 
of  oeataiaers  incMbated,  in  and  out 
dates,  and  incubation  results.  The 
establishmeat  shall  jatain  such  records, 
along  with  copies  of  the  temperature/ 
time  recording  •cWarts,  in  accordance 
with  S  31&307(eJ. 

(vii)  Aimormdl  containers.  The  finding 
of  abnormal  containers  (as  defined  in 
S  31B.300(aI)  among  incubation  samples 
is  cause  to  officially  retain  at  least  the 
code  lot  involved. 

(viii)  Shipping.  No  product  shall  be 
shiftped  from  the  establishment  before 
the  «ad  ^  the  se^ttired  incubation 
period  except  as  provided  in  Ifan 
paragraph.  An  estaUisfanent  wishing  to 
ship  product  prior  to  the  completion  of 
the  required  incubation  period  shall 
submit  a  written  proposal  1o  the  area 
supervisor.  Such  a  proposal  shall 
include  provisions  that  will  assure  that 
shipped  product  will  not  reach  the  retafl 
level  of  distribution  before  sample 
incubation  is  completed  and  that 
product  can  be  returned  promptly  to  tiie 
establishment  should  such  action  be 
deemed  necessary  by  the  incubation  teat 
results.  Upon  receipt  of  written  approval 
from  the  area  supervisor,  product  may 
be  routinely  shipped  provided  the 
establishment  ooBtimms  to  comply  w»kh 
all  lequiBements  of  >this  subpart 

(2)  Coatainer  conditioB—{i)  Nornnd 
containers.  Only  normal-appearing 
containers  shall  be  shipped  from  an 
establishment  as  detennined  by  an 
appropriate  sampling  plan  or  ofher 
means  acceptable  to  Program 
employees. 

(ii)  Abnormal  containers.  When 
abnormal  containers  are  detected  by 
any  means  other  than  incubation,  the 
establishment  shall  infonn  the  inspector, 
and  the  affected  code  lot(s)  shall  not  be 
shipped  until  the  Program  has 
determined  that  the  j;voduct  is  safe  and 
stable.  Such  a  determhiation  will  take 
into  account  the  cause  aod  level  of 
abnormals  in  the  ofleoled  b>(4s)  as  well 
as  any  product  'chsposMan  actians  either 
taken  or  proposed  by  the  establishment 

(Approved  tjy  the  Office  of  Management  and 
Budget  under  oontrol-mniber  (BW-aotS) 
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9  311410    Personnel  and  training. 

All  operators  of  thermal  processing 
systems  specified  in  9  318.305  and 
container  closure  technicians  shall  be 
under  the  direct  supervision  of  a  person 
who  has  successfully  completed  a 
school  of  instruction  that  is  generally 
recognized  as  adequate  for  properly 
training  supervisors  of  canning 
operations, 

9318.311    RecaN  procedure. 

Establishments  shall  prepare  and 
maintain  a  current  procedure  for  the 
recall  of  all  canned  product  covered  by 
this  subpart.  Upon  request,  the  recall 
procedure  shaU  be  made  available  to 
Program  employees  for  review. 

[Approved  by  the  Office  of  Management  and 
Budget  under  conUnl  number  0583-0015] 

8.  The  authority  citation  for  Part  320  is 
revised  to  read  as  follows: 

Authority:  34  Stat.  1280,  79  Stat.  930,  as 
amended,  81  Stat  584,  84  Stat.  91,  438;  21 
U.S.C  71  et  seq.,  601  et  sag.,  unless  otherwise 
noted. 

PART  320-(AMENDEO] 

9.  Section  320.1  is  amended  by  adding 
a  new  paragraph  (b)(6)  to  read  as 
follows: 

9  320.1    Records  required  to  be  kept 

(b)  •  •  * 

(6)  Records  of  canning  as  required  by 
Subpart  G  of  this  Subchapter  A.  9  CFR 
Chapter  III. 
•        •        *        •        • 

10.  Section  320.3  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

9  320.3    Record  retention  period. 

(b)  Records  of  canning  as  required  in 
Subpart  G  of  this  Subchapter  A,  9  CFR 
Chapter  III,  shall  be  retained  as  required 
in  9  318.307(e);  except  that  records 
required  by  9  318.302  (b)  and  (c)  shall  be 
retained  as  required  by  those  sections. 

11.  The  authority  citation  for  Part  327 
is  revised  to  read  as  follows: 

Aotbotity:  38  Stat.  1260,  79  Stat.  903.  as 
amended.  61  Stat.  584. 84  Stat.  91,  438;  21 
U.S.C.  71  et  aeq. 

PART  327-{AMENOEO] 

12.  SecUon  327.6  (j).  (1)  and  (m)  are 
revised  to  read  as  follows: 

9  327.6    Products  for  Importatien;  program 
Inspection,  time  and  place;  appNcation  for 
approval  of  fadHties  as  official  Import 
Inspection  eetabtehment.refuael  or 
wHttdrawal  of  approval;  official  numbers. 


(j)  Imported  canned  products  are 
required  to  be  sound,  healthfiil,  property 
labeled,  wholesome,  and  otherwise  not 
adulterated  at  the  time  the  products  are 
offered  for  importation  into  the  United 
States.  Providied  other  requirements  of 
this  Part  are  met  the  determination  of 
the  acceptability  of  the  product  and  the 
condition  of  the  containers  shall  be 
based  on  the  results  of  an  examination 
of  a  statistical  sample  drawn  from  the 
consignment  as  provided  in  paragraph 
(a)  of  this  section.  If  the  inspector 
determines,  on  the  basis  of  the  sample 
examination,  that  the  product  does  not 
meet  the  requirements  of  the  Act  and 
regulations  thereunder,  the  consignment 
shall  be  refiised  entry.  However,  a 
consignment  rejected  for  container 
defects  but  otherwise  acceptable  may 
be  reoffered  for  inspection  under  the 
following  conditions: 

(1)  If  the  defective  containers  are  not 
indicative  of  an  unsafe  and  unstable 
product  as  determined  by  the 
Administrator; 

(2)  If  the  number  and  kinds  of 
container  defects  found  in  the  original 
sample  do  not  exceed  the  limits 
specified  for  this  purpose  in  FSIS 
guidelines;  and 

(3)  If  the  defective  containers  in  the 
consignment  have  been  sorted  out  and 
exported  or  destroyed  under  the 
supervision  of  an  inspector. 
***** 

(I)  Representative  samples  of  canned 
product  designated  by  the  Administrator 
in  instructicMis  to  inspectors  shall  be 
incubated  under  supervision  of  such 
inspectors  in  accordance  with  9  318.309 
(d)(l)(ii),  (d)(l)(iii).  (d)(l)(iv)(c),  (d}(l)(v). 
(d)(l)(vii)  and  (d)(l)(viii}  of  this 
subchapter.  The  importers  or  his/her 
agent  shall  provide  the  necessary 
incubation  facilities  in  accordance  with 
9  318.309(d)(l)(i)  of  this  subchapter. 

(m)  Sampling  plans  and  acceptance 
levels  as  prescribed  in  paragraphs  (j) 
and  (I)  of  this  section  may  be  obtained, 
upon  request  from  International 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Washington.  DC  20250. 

13.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat  441.  82  Stat.  791.  as 
amended  (Zl  U.S.C.  451  et  seq.),  76  Stat  663 
(7  U.S.C  450  et  seq.),  unless  otherwise  noted. 

PART  381— {AMENDED] 

14.  Section  381.50  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

9381.50    Wstersupply. 


(f)  The  circuit  supervisor  may  permit 
the  reuse  of  water  in  equipment  where 
such  water  is  used  to  thermally  process 
caimed  product  packed  in  hermetically 
sealed  containers,  provided: 

(1)  The  reuse  is  for  the  identical 
original  purpose. 

(2)  All  pipelines,  reservoirs,  tanks, 
cooling  towers,  and  like  equipment 
employed  in  handling  the  reused  water 
are  so  constructed  and  installed  so  they 
can  be  cleaned  and  drained,  cuid  are 
kept  clean. 

9381.149   (Removed  and  Reeerved] 

15.  Section  381.149  is  removed  and 
reserved  for  future  use. 

16.  Section  381.175  is  amended  by 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

9381.175    Records  required  to  be  kept 

(b)  •  •  • 

(3)  Records  of  canning  as  required  by 
Subpart  X  of  this  Part  381,  of  Subchapter 
C.  9  CFR.  Chapter  m. 

*        •        •        •        • 

17.  Section  381.177  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

9381.177    Record  retention  period. 

(b)  Records  of  canning  as  required  by 
Subpart  X  of  this  Part  381,  Subchapter  C, 
9  CFR  Chapter  IH,  shall  be  retained  as 
required  in  9  381.307;  except  that 
records  required  by  9  381.302  (b)  and  (c) 
shall  be  retained  as  required  by  those 
sections. 

18.  Section  381.199  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


9381.199 
products. 


biapaction  of  Imported  poultry 


(d)  In  addition  to  the  provisions 
specified  in  paragraphs  (a),  (b),  and  (c) 
of  this  section,  the  following 
requirements  apply  to  imported  canned 
product 

(1)  Imported  canned  products  are 
required  to  be  sound,  healthful,  properly 
labeled,  wholesome,  and  otherwise  not 
adulterated  at  the  time  the  products  are 
offered  for  importation  into  the  United 
States.  Provided  other  requirements  of 
this  Part  are  met  the  determination  of 
thelacceptability  of  the  product  and  the 
condition  of  the  containers  shall  be 
based  on  the  results  of  an  examination 
of  a  statistical  sample  drawn  from  the 
consignment  as  provided  in  paragraph 
(a)  of  this  section.  If  the  inspector 
determines,  on  the  basis  of  the  sample 
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examination,  that  the  product  doM  nat 
meet  the  Tequipements  of  Qie  Act  and 
r^ulationfi  fhereundar,  (he  consi^ment 
shall  te  refused  entry.  However, « 
consignment  rejected  for  container 
defects  but  otherwise  acceptable  jni^ 
be  reoffered  for  InspcctiDn  under  the 
following  conditions: 

[i]  ¥F  the  'drfectrve  'contmmrB  are  not 
indicative  of  an  mwaTe  or  unstable 
preAict  as  determined  by  the 

AMHUnRStraTOl , 

(ii^  ITlbe  wnmber  €md  Innds  of 
container  defects  found  in  the  erigmad 
sample  do  not  exceed  the  lijaits 
specified  for  this  purpose  in  FSIS 
guidehnes:  and 

(iii)  If  the  defective  cwutainera  in  the 
consignment  have  been  sorted  otrt  and 
exported  or  destroyed  tmder  the 
supervision  of  an  inspector. 

(2)  Representative  samples  of  canned 
product  designated  by  the  Administrator 
in  instructions  to  inspectors  shall  be 
incubated  under  the  supervision  of  such 
impectoTS  in  aooordsnce  •with  |  W1.309 

(didKft).  wmm.  m\i^m,  mvitv). 

{d)(l)(vii).  and  (d)(l)(v!iil  ef  this 
subchapter.  The  importer  or  his/her 
agent  shall  provide  tbe  iieLowswy 
incubation  facilities  in  accordance  with 
S  381.309(dKl)(i)  of  this  subchapter. 

(3)  Sampling  plaiis«nd  aooeptanoe 
levels  as  prescribed  in  paragraphs  (d)(l] 
and  (d)(21  of  this  sectirai  may  be 
obtained,  upon  request,  from 
international  Programs.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
AgricohNre.  Washington,  DC  20250. 

19.  A  new  Subpart  X — Canning  and 
Canned  Preduoti.  aoamatng  of 
S  §  381.380  iwoi^  3S1.S11  is  added  to 
Part  381  to  read  as  follows: 

Subpart  X— Canninf  and  Camw4  ^oOucta 


381.300    Derinitions. 

381  JOl    Cilaintw^^nd^rUwMiiM. 

381.302  Thermal  processing. 

381.303  Critical  factors  and  the  application 
of  the  process  schedule. 

381.304  Operations  in  the  Aermal 
processing  aiea. 

381.305  Equtpmant  and  procgdarasior  heal 
pcocessing  systems. 

381.306  Processing  and  production  records. 

381.307  Record  review  and  maintenance. 
381.306    Deviations  in  processing. 

381.309  Finished  product  inspection. 

381.310  Peisonnal  and  training. 
381  Jll    Recall  procedure. 

Subpart  y    CinnUM  ind  Cannad 
Products 

9  Ml  JOG    DafliiWuiw. 

(a)  Abnormal  aaltcdaer.  A«ontainer 
with  any  sign  of  swelliiig  or  product 
leakage  or  any  evidence  that  the 
contents  of  the  unopened  container  luiy 
be  spoiled. 


(b)  Acidified  low  acid  product.  A 
canned  product  wrfiich  has  heen 
Formulated  or  treated  .so  that  every 
component  of  the  Iliushed  prodiuUlias  a 
pH  of  4.6  or  lower  within  24  hours  aller 
the  completion  of  the  thermal  process 
unless  data  are  available  from  the 
establishmenfs  processiqg  aufhority 
demonstrating  that  a  longer  time  period 
is  safe. 

lei  Bleeders.  Small  orifices  on  a  retoil 
through  which  steam,  other gasses,  and 
condensate  are  emitted  from  the  retort 
throughout  the  entire  thermal  process. 

(di  Canned  product  A  poiilby  food 
product  wtth  a  water  activity  above  D.BS 
which  receives  a  thermal  process  either 
before  or  after  being  packed  in  a 
hermetically  sealed  container.  Unless 
otherwise  specified,  the  term  "product" 
as  vsed  in  this  Subpart  G  shall  mean 
"canned  prodnct." 

(e)  Closure  technician.  The 
individnal(8)  identified  by  the 
establishment  as  being  trained  te 
perform  specific  container  integrtty 
examinations  as  required  bytMs 
subpart  and  designated  by  the 
eatafabshment  to  perform  audi 
examinartions. 

(f)  Code  lot.  All  production  of  a 
particular  product  in  a  specific  size 
container  marked  with  a  specific 
container  code. 

(g)  Come-up  time.  The  elapsed  time, 
including  venting  time  (if  applicable), 
between  the  introduction  of  the  heating 
medium  into  a  closed  retort  and  the  start 
of  process  timing. 

(h)  Critical  factor.  Any  characteristic, 
condition  or  aspect  of  a  product, 
container,  or  procedure  that  affects  the 
adequacy  of  the  process  schedule. 
Critical  factors  are  established  by 
processing  authorities. 

(i)  Headspace.  That  portion  of  a 
container  not  occupied  by  the  product. 

(1)  Gross  headspace.  The  vertical 
distance  between  the  level  of  the 
product  (generally  the  liquid  surface)  in 
an  upright  rigid  container  and  the  top 
edge  of  the  container  (i.e.,  the  flange  of 
an  unsealed  can,  the  top  of  the  double 
seam  on  a  sealed  can,  or  the  top  edge  of 
an  unsealed  far). 

(2)  Net  headspace.  The  vertical 
distance  between  the  level  of  the 
product  (generally  the  liquid  socface)  in 
an  upright  rigid  oootainer  and  the  inside 
surface  of  the  lid. 

(j)  Hermetically  eealed  containers. 
Air-tight  containers  which  are  designed 
and  intended  to  protect  fre  contents 
against  the  entry  of  microorganisms 
during  and  after  thermal  processing. 

(1)  Rigid  container.  A  container,  -fhe 
shape  or  contour  of  which,  when  filled 
and  sealed,  is  neither  Affected  by  the 
enclosed  product  .nor  deformed  by 


external  laanhaninal  ipsBSsnne  oimpi»iO 
pounds  per  square  inch  gauge  ,(0.7  kg/ 
cm*)  XLe„  oerjnal  Qrm  Bnger  pr£8sure)- 

(2)  Semirigid  container.  A  container, 
the  shape  or  contour  of  which,  vufaen 
filled  and  sealed,  is  Jiot  signilicantly 
affected  "by  the  onclnsed  product  under 
normsil  atmo^kemc  lenperature  and 
pressure,  hiA  can  he  deformed  by 
external  mechanical  pressure  of  less 
than  10  pounds  per  square  inch  gauge 
(0.7  kg/cm')  (Le^  nocnod  finm  finger 
pressure). 

(3j  tFlcKibJe  container.  A  containec, 
the  shape  or  centeur  of  which,  when 
filled  and  sealed,  is  significantly 
affected  by  the  enclosed  product. 

(k)  Incubation  teats.  Tests  in  wlm^ 
the  Uiermally  processed  product  is  kept 
at  a  specific  temperature  ior  a  specified 
period  of  time  in  order  to  determine  if 
outgrowth  of  microorganisms  occurs. 

(1)  Initial  temperature.  The 
tempeisture,  determined  at  the  initiation 
of  a  thermal  prooess  cycle,  of  the 
contents  of  the  coldest  container  to  be 
processed. 

(m)  Low  acid ppoduoL  A  canned 
product  in  which  any  component  has  a 
jH  -value  above  4.-6. 

(n)  Process  schedule.  Tbe  thermal 
process  and  any  specified  critical 
factors  for  a  given  canned  product 
required  to  achieve  shelf  stability. 

(o)  Process  temperature.  The 
minimum  temperature(sl  of  the  heating 
medium  to  be  maintained  as  specified  in 
the  process  schedule. 

(p)  Process  time.  The  intended  time(sj 
a  container  is  to  be  exposed  to  the 
heating  medinm 'while  the  heating 
medium  is  at  or  above  the  prooess 
temperature{8). 

(q)  Processing  authority.  The 
person(s)  or  organizationj[s]  having 
expert  knowledge  of  thermal  processing 
requirements  for  foods  in  hermetically 
sealed  containers,  having  access  to 
facilities  for  making  such 
determinations,  and  designated  by  the 
establishment  to  perform  certain 
functions  as  indicated  in  this  subpart. 

(r)  Program  employee.  Any  inapetrtor 
or  other  individual  employed  by  the 
Department  or  any  cooperating  agency 
who  is  authorized  by  the  Secretary  to  do 
any  work  or  peifurni  any  duty  in 
connection  with  the  Program  (see 
S  301.2(f)). 

(s)  Retort.  A  pressure  vessel  designed 
for  diermal  processing  of  produDt 
packed  in  hemnticaHy  sealed 
containers. 

ffl  Seals,  "niose  paits  Of  a  semirigid 
container  and  lid  or  of  a  Hexible 
container  that  are  fused  together  in 
order  to  hgrmetically  ^lase  4he 
container. 
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(u)  Shelf  stability.  The  condition 
achieved  by  application  of  heat, 
sufficient,  alone  or  in  combination  with 
other  ingredients  and/or  treatments,  to 
render  the  product  iiee  of 
microorganisms  capable  of  growing  in 
the  product  at  nonrefrigerated 
conditions  (over  50  T  or  10  "C)  at  which 
the  product  is  intended  to  be  held  during 
distribution  and  storage.  Shelf  stability 
and  shelf  stable  are  synonymous  with 
commercial  sterility  and  commercially 
sterile,  respectively. 

(v)  Thermal  process.  The  heat 
treatment  necessary  to  achieve  shelf 
stability  as  determined  by  the 
establishment's  processing  authority.  It 
is  quantified  in  terms  of: 

(1)  Time(s)  and  tempera ture(s);  or 

(2)  Minimum  product  temperature, 
(w)  Venting.  The  removal  of  air  from  a 

retort  before  the  start  of  process  timing. 

(x)  Water  activity.  "The  ratio  of  the 
water  vapor  pressure  of  the  product  to 
the  vapor  pressure  of  pure  water  at  the 
same  temperature. 

§381J01    Contakters  and  dosuraa. 

(a)  Examination  and  cleaning  of 
empty  containers.  (1)  Empty  containers, 
closures,  and  Qexible  pouch  roll  stock 
shall  be  evaluated  by  the  establishment 
to  ensure  that  they  are  clean  and  bee  of 
structural  defects  and  damage  that  may 
affect  product  or  container  integrity. 
Such  an  examination  should  be  based 
upon  a  statistical  sampling  plan. 

(2)  All  empty  containers,  closures,  and 
flexible  pouch  roll  stock  shall  be  stored, 
handled,  and  conveyed  in  such  a 
manner  that  will  prevent  soiling  and 
damage  that  could  affect  the  hermetic 
condition  of  the  sealed  container. 

(3)  Just  before  filling,  rigid  containers 
shall  be  cleaned  to  prevent 
incorporation  of  foreign  matter  into  the 
finished  product.  Closures,  semirigid 
containers,  preformed  flexible  pouches, 
and  flexible  pouch  roll  stock  contained 
in  original  wrappings  do  not  need  to  be 
cleaned  before  use. 

(b)  Closure  examinations  for  rigid 
containers  (cans).  (1)  Visual 
examinations.  A  closure  technician  shall 
visually  examine  the  double  seams 
formed  by  each  closing  machine  head. 
When  seam  defects  (e.g.,  cutovers, 
sharpness,  knocked  down  flanges,  false 
seams,  droops)  are  observed,  necessary 
corrective  actions,  such  as  adjusting  or 
repairing  the  closing  machine,  shall  be 
taken.  In  addition  to  the  double  seams, 
the  entire  container  shall  be  examined 
for  product  leakage  or  obvious  defects. 
A  visual  examination  shall  be  performed 
on  at  least  one  container  from  each 
closing  machine  head,  and  the 
observations,  along  with  any  corrective 
actions,  shall  be  recorded.  Visual 


examinations  shall  be  recorded.  Visual 
examinations  shall  be  conducted  with 
sufficient  frequency  to  ensure  proper 
closure  and  should  be  conducted  at  least 
every  30  minutes  of  continuous  closing 
machine  operation.  Additional  visual 
examinations  shall  be  made  by  the 
closure  technician  at  the  beginning  of 
production,  immediately  following  every 
jam  in  the  closing  machine  and  after 
closing  machine  adjustment  (including 
adjustment  for  changes  in  container 
size). 

(2)  Teardown  examinations. 
Teardown  examinations  of  double 
seams  formed  by  e^:h  closing  machine 
head  shall  be  perfonned  by  a  closure 
technician  at  a  frequency  sufficient  to 
ensure  proper  closure.  These 
examinations  should  be  made  at 
intervals  of  not  more  than  4  hours  of 
continuous  closing  machine  operation. 
At  least  one  container  from  each  closing 
head  shall  be  examined  on  the  packer's 
end  during  each  regular  examination 
period.  Examination  results  along  with 
any  necessary  corrective  actions,  such 
as  adjusting  or  repairing  the  closing 
machine,  shall  be  promptiy  recorded  by 
the  closure  technician.  The 
establishment  shall  have  container 
specification  guidelines  for  double  seam 
integrity  on  file  and  available  for  review 
by  Program  employees.  A  teardown 
examination  of  the  can  maker's  end 
shall  be  performed  on  at  least  one 
container  selected  from  each  closing 
machine  during  each  examination 
period  except  when  teardown 
examinations  are  made  on  incoming 
empty  containers  or  when,  in  the  case  of 
self-manufacttired  containers,  the 
containers  are  made  in  the  vicinity  of 
the  establishment  and  the  container 
plant  records  are  made  available  to 
Program  employees.  Additional 
teardown  examinaticms  on  the  packer's 
end  should  be  made  at  the  beginning  of 
production,  immediately  following  every 
jam  in  a  closing  machine  and  after 
closing  machine  adjustment  (including 
adjustment  for  a  change  in  container 
size).  The  following  procedures  shall  be 
used  in  teardown  examinations  of 
double  seams: 

(i)  One  of  the  following^twp  methods 


g^twpmethods 
mensi&hal.^ 
ible  seam,  ^v 


(a)  Micrometer  measurement.  For 
cylindrical  containers,  measure  the 
following  dimensions  (Figure  1)  at  three 
points  approximately  120  degrees  apart 
on  the  double  seam  excluding  and  at 
least  one-half  inch  from  the  side  seam 
juncture: 

[1]  Double  seam  length — ^W; 

[2]  Double  seam  thickness— S; 

[3]  Body  hook  length— BH;  and 

(4)  Cover  hook  length— CH. 


Maximum  and  minimum  values  for  each 
dimensional  measurement  shall  be 
recorded  by  the  closure  technician. 


ri|uri  1 

[b]  Seamscope  or  seam  projector. 
Required  measurements  of  the  seam 
include  thickness,  body  hook,  and 
overlap.  Seam  thickness  shall  be 
obtained  by  micrometer.  For  cylindrical 
containers,  at  least  two  locations, 
excluding  the  side  seam  juncture,  shall 
be  used  to  obtain  the  required 
measurements. 

(ii)  Seam  tightness.  Regardless  of  the 
dimensional  measurement  method  used 
to  measure  seam  dimensions,  at  a 
minimum,  the  seam(s]  examined  shall  be 
stripped  to  assess  the  degree  of 
wrinkling. 

(iii)  Side  seam  juncture  rating. 
Regardless  of  the  dimensional 
measurement  method  used  to  measure 
seam  dimensions,  the  cover  hook  shall 
be  stripped  to  examine  the  cover  hook 
droop  at  the  juncture  for  containers 
having  side  seams. 

(iv)  Examination  of  noncylindrical 
containers.  Examination  of 
noncylindrical  containers  (e.g.,  square, 
rectangular,  "D"-shaped,  and 
irregularly-shaped)  shall  be  conducted 
as  described  in  paragraphs  (b)(2)  (i),  (ii), 
and  (iii)  of  this  section  except  that  the 
required  dimensional  measurements 
shall  be  made  on  the  double  seam  at  the 
points  listed  in  the  establishment's 
container  specification  guidelines. 

(c)  Closure  examinations  for  glass 
containers.  (1)  Visual  examinations.  A 
closure  technician  shall  visually  assess 
the  adequacy  of  the  closures  formed  by 
each  closing  machine.  When  closure 
defects,  such  as  loose  or  cocked  caps, 
fractured  or  cracked  containers  and  low 
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vacuum  jars,  are  observed,  necessary 
corrective  actions,  such  as  adjusting  or 
repairing  the  closing  machine,  shall  be 
taken  and  recorded.  In  addition  to  the 
closures,  the  entire  container  shall  be 
examined  for  defects.  Visual 
examinations  shall  be  made  with 
sufficient  frequency  to  ensure  proper 
closure  and  should  be  conducted  at  least 
every  30  minutes  of  continuous  closing 
machine  operation.  Additional  visual 
examinations  shall  be  made  by  the 
closure  technician  and  the  observations 
recorded  at  the  beginning  of  production, 
immediately  following  every  jam  in  the 
closing  machine,  and  after  closing 
machine  adjustment  (including 
adjustment  for  a  change  in  container 
size). 

(2)  Closure  examinations  and  tests. 
Depending  upon  the  container  and 
closure,  tests  shall  be  performed  by  a 
closure  technician  at  a  frequency 
sufHcient  to  ensure  proper  closure. 
These  examinations  should  be  made 
either  before  or  after  them^al  processing 
and  at  intervals  of  not  more  than  4  hours 
of  continuous  closing  machine 
operation.  At  least  one  container  from 
each  closing  machine  shall  be  examined 
during  each  regular  examination  period. 
Examination  results  along  with  any 
necessary  corrective  actions,  such  as 
adjusting  or  repairing  the  ^losing 
machine,  shall  be  promptly  recorded  by 
the  closure  technician.  The 
establishment  shall  have  specification 
guidelines  for  closure  integrity  on  file 
and  available  for  review  by  Program 
employees.  Additional  closure 
examinations  should  be  made  at  the 
beginning  of  production,  immediately 
following  every  jam  in  the  closing 
machine  and  after  closing  machine 
adjustment  (including  adjustment  for  a 
change  in  container  size). 

(d)  Closure  examinations  for 
semirigid  and  flexible  containers  — (1) 
Heat  seals  — (i)  Visual  examinations.  A 
closure  technician  shall  visually 
examine  the  seals  formed  by  each 
sealing  machine.  When  sealing  defects 
are  observed,  necessary  corrective 
actions,  such  as  adjusting  or  repairing 
the  sealing  machine,  shall  be  taken  and 
recorded.  In  addition  to  examining  the 
heat  seals,  the  entire  container  shall  be 
examined  for  product^  leakage  or 
obvious  defects.  Visual  examinations 
shall  be  performed  before  and  after  the 
thermal  processing  operation  with 
sufficient  frequency  to  ensure  proper 
closure.  These  examinations  should  be 
conducted  at  least  in  accordance  with  a 
statistical  sampling  plan.  All  defects 
noted  and  corrective  actions  taken  shall 
be  promptly  recorded. 


(ii)  Physical  tests.  Tests  determined 
by  the  establishment  as  necessary  to 
assess  container  integrity  shall  be 
conducted  by  the  closure  technician  at  a 
frequency  sufficient  to  ensure  proper 
closure.  These  tests  shall  be  performed 
after  the  thermal  processing  operation 
and  should  be  made  at  least  every  2 
hours  of  continuous  production.  The 
establishment's  acceptance  guidelines 
for  each  test  procedure  shall  be  on  Hie 
and  available  for  review  by  Program 
employees.  Test  results  along  with  any 
necessary  corrective  actions,  such  as 
adjusting  or  repairing  the  sealing 
machine,  shall  be  recorded. 

(2)  Double  seams  on  semirigid  or 
flexible  containers  shall  be  examined 
and  the  results  recorded  as  provided  in 
paragraph  (b)  of  this  section.  Any 
additional  measurements  specified  by 
the  container  manufacturer  shall  also  be 
made  and  recorded. 

(e)  Container  coding.  Each  container 
shall  be  marked  with  a  permanent, 
legible,  identifying  code  mark.  The  mark 
shall,  at  a  minimum,  identify  in  code  the 
product  (unless  the  product  name  is 
lithographed  or  printed  elsewhere  on  the 
container)  and  the  day  and  year  the 
product  was  packed. 

(f)  Handling  of  containers  after 
closure.  (1)  Containers  and  closures 
shall  be  protected  from  damage  which 
may  cause  defects  that  are  likely  to 
affect  the  hermetic  condition  of  the 
containers.  The  accumulation  of 
stationary  containers  on  moving 
conveyors  should  be  minimized  to  avoid 
damage  to  the  containers. 

(2)  The  maximum  time  lapse  between 
closing  and  initiation  of  thermal 
processing  shall  be  2  hours.  However, 
the  Administrator  may  specify  a  shorter 
period  of  time  when  considered 
necessary  to  ensure  product  safety  and 
stability.  A  longer  period  of  time 
between  closing  and  the  initiation  of 
thermal  processing  may  be  permitted  by 
the  Administrator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numlier  0563-0015) 

§  381.302    Thermal  processing. 

(a)  Process  schedules.  Prior  to  the 
processing  of  canned  product  for 
distribution  in  commerce,  an 
establishment  shall  have  a  process 
schedule  (as  defined  in  S  381.300(n)  of 
this  subpart)  for  each  canned  poultry 
product  to  be  packed  by  the 
establishment. 

(b)  Source  of  process  schedules.  (1) 
Process  schedules  used  by  an 
establishment  shall  be  developed  or 
determined  by  a  processing  authority. 

(2)  Any  change  in  product 
formulation,  ingredients,  or  treatments 


that  are  not  already  incorporated  in  a 
process  schedule  and  that  may 
adversely  affect  either  the  product  heat 
penetration  profile  or  sterilization  value 
requirements  shall  be  evaluated  by  the 
establishment's  processing  authority.  If 
it  is  determined  that  any  such  change 
adversely  affects  the  adequacy  of  the 
process  schedule,  the  processing 
authority  shall  amend  the  process 
schedule  accordingly. 

(3)  Complete  records  concerning  all 
aspects  of  the  development  or 
determination  of  a  process  schedule, 
including  any  associated  incubation 
tests,  shall  be  made  available  by  the 
establishment  to  the  Program  employee 
upon  request 

(c)  Submittal  of  process  information. 
(1)  Prior  to  the  processing  of  canned 
product  for  distribution  in  commerce, 
the  establishment  shall  provide  the 
inspector  at  the  establishment  with  a  list 
of  the  process  schedules  (including 
alternate  schedules)  along  with  any 
additional  applicable  information,  such 
as  the  retort  come-up  operating 
procedures  and  critical  factors. 

(2)  Letters  or  other  written 
communications  from  a  processing 
authority  recommending  all  process 
schedules  shall  be  maintained  on  file  by 
the  establishment.  Upon  request  by 
Program  employees,  the  establishment 
shall  make  available  such  letters  or 
written  communications  (or  copies 
thereof).  If  critical  factors  are  identified 
in  the  process  schedule,  the 
establishment  shall  provide  the 
inspector  with  a  copy  of  the  procedures 
for  measuring,  controlling,  and  recording 
these  factors,  alotig  with  the  frequency 
of  such  measureni^ts,  to  ensure  that 
the  critical  factors  rehiam  within  the 
limits  used  to  establishine  process 
schedule.  Once  subinitred.  the  process 
schedules  and  associated  critical  factors 
and  the  procedures  for  measuring 
(including  the  frequency),  controlling, 
and  recording  of  critical  factors  shall  not 
be  changed  without  the  prior  written 
submittal  of  the  revised  procedures 
(including  supporting  documentation)  to 
the  inspector  at  the  establishment. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0583-0015) 

$381,303    Critical  factor*  and  ttw 
appltcatlon  of  tlM  procoaa  tchoduta. 

Critical  factors  specified  in  the 
process  schedule  shall  be  measured, 
controlled  and  recorded  by  the 
establishment  to  ensure  that  these 
factors  remain  within  the  limits  used  to 
establish  the  process  schedule. 
Examples  of  factors  that  are  often 
critical  to  process  schedule  adequacy 
may  include: 


(a)  General.  (1)  Maximum  fUl-in 
weight  or  drained  weight; 

(2)  Arrangement  of  pieces  in  the 
container; 

(3)  Container  orientation  during 
thermal  processing; 

(4)  Product  formulation; 

(5)  Particle  size; 

(6)  Maximum  thickness  for  flexible, 
and  to  some  extent  semirigid  containers 
during  thermal  processing; 

(7)  Maximum  pH; 

(8)  Percent  salt; 

(9)  Ingoing  (or  formulated)  nitrite  level 
(ppm); 

(10)  Maximum  water  activity;  and 

(11)  Product  consistency  or  viscosity. 

(b)  Continuous  rotary  and  batch 
agitating  retorts.  (1)  Minimum 
headspace;  and 

(2)  Retort  reel  speed. 

(c)  Hydrostatic  retorts.  (1)  Chain  or 
conveyor  speed. 

(d)  Steam/air  retorts.  (1)  Steam/air 
ratio;  and 

(2)  Heating  medium  flow  rate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0583-0015) 

§381.304    Oparations  In  tha  ttMrmal 
procasaing  area. 

(a)  Posting  of  processes.  Process 
schedules  (or  operating  process 
schedules)  for  daily  production, 
including  minimum  initial  temperatures 
and  operating  procedures  for  thermal 
processing  equipment,  shall  be  posted  in 
a  conspicuous  place  near  the  thermal 
processing  equipment.  Alternatively, 
such  information  shall  be  available  to 
the  thermal  processing  system  operator 
and  the  inspector. 

(b)  Process  indicators  and  retort 
traffic  control.  A  system  for  product 
traffic  control  shall  be  estabhshed  to 
prevent  product  from  bypassing  the 
thermal  processing  operation.  Eadi 
basket,  crate  or  similar  vehicle 
containing  unprocessed  product,  or  at 
least  one  visible  container  in  each 
vehicle,  shall  be  plainly  and 
conspicuously  marked  with  a  heat 
sensitive  indicator  that  will  visually 
indicate  whether  such  unit  has  been 
thermally  processed.  Exposed  heat 
sensitive  indicators  attached  to 
container  vehicles  shall  be  removed 
before  such  vehicles  are  refilled  with 
unprocessed  product.  Container  loading 
systems  for  crateless  retorts  shall  be 
designed  to  prevent  unprocessed 
product  from  bypassing  the  thermal 
processing  operation. 

(c)  Initial  temperature.  The  initial 
temperature  of  the  contents  of  the 
coldest  container  to  be  processed  shall 
be  determined  and  recorded  by  the 
establishment  at  the  bme  the  processing 
cycle  begins  to  assure  that  the 


temperature  of  the  contents  of  every 
container  to  be  processed  is  not  lower 
than  the  minimum  initial  temperature 
specified  in  the  process  schedule. 
Thermal  processing  systems  which 
subject  the  filled  and  sealed  containers 
to  water  at  any  time  before  process 
timing  begins  shall  be  operated  to 
assure  that  such  water  will  not  lower 
the  temperature  of  the  product  below 
the  minimum  initial  temperature 
specified  in  the  process  schedule. 

(d)  Timing  devices.  Devices  used  to 
time  applicable  thermal  processing 
operation  functions  or  events,  such  as 
process  schedule  time,  come-up  time 
and  retort  venting,  shall  be  accurate  to 
assure  that  all  such  functions  or  events 
are  achieved.  Pocket  watches  and  wrist 
watches  are  not  considered  acceptable 
timing  devices.  Analog  and  digital 
clocks  are  considered  acceptable.  If 
such  clocks  do  not  display  seconds,  all 
required  timed  functions  or  events  shall 
have  at  least  a  1-minute  safety  factor 
over  the  specified  thermal  processing 
operation  times.  Temperatiu^/time 
recording  devices  shall  correspond 
within  15  minutes  to  the  time  of  the  day 
recorded  on  written  records  required  by 
S  381.306. 

(e)  Measurement  ofpH.  Unless  other 
methods  are  approved  by  the 
Administrator,  potentiometric  methods 
using  electronic  instruments  (pH  meters) 
shall  be  used  for  making  pH 
determinations  when  a  maximum  pH 
vahie  is  specified  as  a  critical  factor  in  a 
process  schedule. 

§381.305    Equipment  and  proceduras  for 
heat  procassing  systems. 

(a)  Instruments  and  controls  common 
to  different  thermal  processing  systems. 
(1)  Indicating  temperature  devices.  Each 
retort  shall  be  equipped  with  at  least 
one  indicating  temperature  device  that 
measures  the  actual  temperature  within 
the  retort.  The  indicating  temperature 
device,  not  the  temperature/time 
recording  device,  shall  be  used  as  the 
reference  instrument  for  indicating  the 
process  temperature. 

(i)  Mercury-in-glass  thermometers.  A 
mercury-in-glass  thermometer  shall  have 
divisions  that  are  readable  to  1  T  (or  0.5 
*C)  and  whose  scale  contains  not  more 
than  17  'F/inch  (or  4.0  'C/cm)  of 
graduated  scale.  Each  mercury-in-glass 
thermometer  shall  be  tested  for 
accuracy  against  a  known  accurate 
standard  upon  installation  and  at  least 
once  a  year  to  ensure  its  accuracy. 
Records  that  specify  the  date,  standard 
used,  test  method,  and  the  person  or 
testing  authority  performing  the  test 
shall  be  maintained  on  file  by  the 
establishment  and  made  available  to 
Program  employees.  A  mercury-in-glass 


thermometer  that  has  a  divided  mercury 
column  or  that  cannot  be  adjusted  to  the 
standard  shall  be  repaired  and  tested 
for  accuracy  before  further  use,  or    ' 
replaced. 

(ii)  Other  devices.  In  lieu  of  mercury- 
in-glass  thermometers,  the 
Administrator,  upon  request,  will 
consider  other  indicating  temperatuj* 
devices,  such  as  resistance  temperature 
detectors.  Any  such  device  that  is 
approved  shall,  upon  installation  and  at 
least  once  a  year  thereafter,  be  tested 
for  accuracy  against  a  known  accurate 
standard.  Records  that  specify  the  date, 
standard  used,  test  method,  and  the 
person  or  testing  authority  performing 
the  test  shall  be  maintained  on  file  by 
the  establishment  and  made  available  to 
Program  employees.  Any  such  device 
which  cannot  be  adjusted  to  the 
standard  shall  be  replaced,  or  repaired 
and  tested  for  accuracy  before  further 
use. 

(2)  Temperature/time  recording 
devices.  Each  thermal  processing  system 
shall  be  equipped  with  at  least  one 
temperatuie/time  recording  device  to 
provide  a  permanent  record  of 
temperatures  within  the  thermal 
processing  systeoL  This  recording 
device  may  be  combined  with  the  steam 
controller  and  may  be  a  recording/ 
controlling  instrument  When  compared 
to  the  known  accurate  indicating 
temperature  device,  the  recording 
accuracy  shall  be  equal  to  or  better  than 
1  *F  (or  a5  'C)  at  the  process 
temperature.  The  temperature  recording 
chart  should  be  adjusted  to  agree  with, 
but  shall  never  be  higher  than,  the 
known  acciu-ate  indicating  temperature 
device.  A  means  of  preventing 
unauthorized  changes  in  the  adjustment 
shall  be  provided.  For  example,  a  lock  or 
a  notice  from  management  posted  at  or 
near  the  recording  device  warning  that 
only  authorized  persons  are  permitted  to 
make  adjustments,  are  satisfactory 
means  for  preventing  unauthorized 
changes.  Air-operated  temperature 
controllers  shall  have  adequate  filter 
systems  to  ensure  a  supply  of  clean,  dry 
air.  The  recorder  timing  mechanism 
shall  be  accivate. 

(i)  Chart-type  devices.  Devices  using 
charts  shall  be  used  only  with  the 
correct  chart.  Each  chart  shall  have  a 
working  scale  of  not  more  than  55  'P/ 
inch  (or  12  'C/cm)  within  a  range  of  20 
'F  (or  11  'C)  of  the  process  temperature. 
Chart  graduations  shall  not  exceed  2  *P 
(or  1  'O  within  a  range  of  10  'F  (or  5  'C) 
of  the  process  temperature.  Multipoint 
plotting  chart-type  devices  shall  print 
temperature  readings  at  intervals  that 
will  assure  that  the  parameters  of  the 
process  time  and  process  temperature 
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have  been  met.  Th«  frequency  of 
recording  should  not  exceed  1-minute 
intervals. 

(ii)  Other  devices.  In  lieu  of  chart-type 
devices,  the  Administrator  will  consider 
for  approval  other  recording  devices 
upon  request. 

(3)  Steam  controllers.  Each  retort  shall 
be  equipped  with  an  automatic  steam 
controller  to  maintain  the  retort 
temperature.  This  may  be  a  recording/ 
controlling  instrument  when  combined 
with  a  temperature/ time  recording 
device. 

(4)  AJr  valves.  All  air  lines  connected 
to  the  retorts  designed  for  pressure 
processkig  in  steam  shall  be  equipped 
with  a  globe  valve  or  other  equivalent- 
type  valve  or  piping  arrangement  that 
will  prevent  leakage  of  air  into  the  retort 
during  the  process  cycle. 

(5)  Water  valves.  All  retort  water 
lines  that  are  intended  to  be  closed 
during  a  process  cycle  shall  be  equipped 
with  a  globe  valve  or  other  equivalent- 
type  valve  or  piping  arrangement  that 
will  prevent  leakage  of  water  into  the 
retort  during  the  process  cycle. 

(b)  Pressure  processing  in  steam — (1) 
Batch  still  retorts,  (i)  The  basic 
requirements  and  recommendations  for 
indicating  temperature  devices  and 
temperature /time  recording  devices  are 
described  in  paragraphs  (a)  (1)  and  (2)  of 
this  section.  Additionally,  bulb  sheaths 
or  probes  of  indicating  temperature 
devices  and  probes  of  temperature/time 
recording  devices  shall  be  installed 
either  within  the  retort  shell  or  in 
external  wells  attached  to  the  retort 
External  wells  shall  be  connected  to  the 
retort  through  at  least  a  %  inch  (1.9  cm) 
diameter  opening  and  equipped  with  a 
Vie  inch  (1.6  mm)  or  larger  bleeder 
opening  so  located  as  to  provide  a 
constant  flow  of  steam  past  the  length  of 
the  bulb  or  probe.  The  bleeder  for 
external  wells  shall  emit  steam 
continuously  during  the  entire  thermal 
processing  period. 

(ii)  Steam  controllers  are  required  as 
described  in  paragraph  (a)(3)  of  this 
section. 

(iii)  Steam  inlet  The  steam  inlet  to 
each  retort  shall  be  large  enough  to 
provide  steam  for  proper  operation  of 
the  retort,  and  shall  enter  at  a  point  to 
facilitate  air  removal  during  venting. 

(iv)  Crate  supports.  Vertical  still 
retorts  with  bottom  steam  entry  shall 
employ  bottom  retort  crate  supports. 
Ba^e  plates  shall  not  be  used  in  the 
bottom  of  retorts. 

(v)  Steam  spreader  Perforated  steam 
spreaders,  if  used,  shall  be  maintained 
to  ensure  they  are  not  blocked  or 
otherwise  inoperative.  Horizontal  still 
retorts  shall  be  equipped  with 
perforated  steam  spreaders  that  extend 


the  full  length  of  the  retort  unless  the 
adequacy  of  another  arrangement  is 
documented  by  heat  distribution  data  or 
other  documentation  from  a  processing 
authority.  Such  information  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Program 
employees  for  review. 

(vi)  Bleeders  and  condensate  removal. 
Bleeders,  except  those  for  external  wells 
of  temperature  devices,  shall  have  Vt 
inch  (or  3  mm)  or  larger  openings  and 
shall  be  wide  open  during  the  entire 
process  including  the  come-up  time.  For 
horizontal  still  retorts,  bleeders  shaU  be 
located  within  approximately  1  foot  (or 
30  cm)  of  the  outermost  locations  of 
containers  at  each  end  along  the  top  of 
the  retort.  Additional  bleeders  shall  be 
located  not  more  than  8  feet  (2.4  m) 
apart  along  the  top.  Bleeders  may  be 
installed  at  positions  other  than  those 
specified  above,  as  long  as  the 
establishment  has  heat  distribution  data 
or  other  documentation  from  the 
manufacturer  or  from  a  processing 
authority  demonstrating  that  the 
bleeders  accomplish  removal  of  air  and 
circulate  the  steam  within  the  retort. 
This  information  shall  be  maintained  on 
file  by  the  establishment  and  made 
available  to  Program  employees  for 
review.  All  bleeders  shaU  be  arranged  in 
a  way  that  enables  the  retort  operator  to 
observe  that  they  are  functioning 
properly.  Vertical  retorts  shall  have  at 
least  one  bleeder  opening  located  in  the 
portion  of  the  retort  opposite  the  steam 
inlet.  All  bleeders  shall  be  arranged  so 
that  the  retort  operator  can  observe  that 
they  are  functioning  properly.  In  retorts 
having  a  steam  inlet  above  the  level  of 
the  lowest  container,  a  bleeder  shall  be 
installed  in  the  bottom  of  the  retort  to 
remove  condensate.  The  condensate 
bleeder  shall  be  so  arranged  that  the 
retort  operator  can  observe  that  it  is 
functioning  properly.  The  condensate 
bleeder  shall  be  checked  with  sufficient 
frequency  to  ensure  adequate  removal 
of  condensate.  Visual  checks  should  be 
performed  at  intervals  of  not  more  than 
15  minutes  and  the  results  recorded. 
Intermittent  condensate  removal 
systems  shall  be  equipped  with  an 
automatic  alarm  system  that  will  serve 
as  a  continuous  monitor  of  condensate 
bleeder  functioning.  The  automatic 
alarm  system  shall  be  tested  at  the 
beginning  of  each  shift  for  proper 
functioning  and  the  results  recorded.  If 
the  alarm  system  is  not  functioning 
properly,  it  must  be  repaired  before  the 
retort  is  used. 

(vii)  Stacking  equipment  (a) 
Equipment  for  holding  or  stacking 
containers  in  retorts.  Crates,  trays, 
gondolas,  carts,  and  other  vehicles  for 
holding  or  stacking  product  containers 


in  the  retort  shall  be  so  constructed  to 
ensure  steam  circulation  during  the    - 
venting,  come-up.  and  process  times. 
The  bottom  of  each  vehicle  shall  have 
perforations  at  least  1  inch  (2.S  cm)  in 
diameter  on  2  inch  (or  5  cm)  centers  or 
the  equivalent  unless  the  adequacy  of 
another  arrangement  is  documented  by 
heat  distribution  data  or  other 
documentation  from  a  processing 
authority  and  such  information  is 
maintained  on  file  by  the  establishment 
and  made  available  to  Program 
employees  for  review. 

[b)  Divider  plate*.  Whenever  one  or 
more  divider  plates  are  used  between 
any  two  layers  of  containers  or  placed 
on  the  bottom  of  a  retort  vehicle,  the 
establishment  shall  have  on  file 
documentation  that  the  venting 
procedure  allows  the  air  to  be  removed 
from  the  retort  before  timing  of  the 
thermal  process  is  started.  Such 
documentation  shall  be  in  the  form  of 
heat  distribution  data  or  documentation 
from  a  processing  authority.  This 
information  shall  be  made  available  to 
Program  employees  for  review. 

(viii)  Bleeder  and  vent  mufflers.  If 
mufflers  are  used  on  bleeders  or  vent 
systems,  the  establishment  shall  have  on 
file  documentation  that  the  mufflers  do 
not  impede  the  removal  of  air  from  the 
retort.  Such  documentation  shall  consist 
of  either  heat  distribution  data  or 
documentation  from  the  muffler 
manufacturer  or  from  a  processing 
authority.  This  information  shall  be 
made  available  to  Program  employees 
for  review. 

(ix)  Vents,  (a)  Vents  shall  be  located 
in  that  portion  of  the  retort  opposite  the 
steam  inlet  and  shall  be  designed, 
installed,  and  operated  in  such  a  way 
that  air  is  removed  from  the  retort 
before  timing  of  the  thermal  process  is 
started.  Vents  shall  be  controlled  by  a 
gate,  plug  cock,  or  other  full-flow  valve 
which  shall  be  fully  opened  to  permit 
rapid  removal  of  air  from  retorts  during 
the  venting  period. 

[b)  Vents  shall  not  be  connected  to  a 
closed  drain  system  without  an 
atmospheric  break  in  the  hne.  Where  a 
retort  manifold  connects  several  pipes 
from  a  single  retort  the  manifold  shall 
be  controlled  by  a  gate,  plug  cock,  or 
other  full-flow  valve  and  the  manifold 
shall  be  of  a  size  such  that  the  cross- 
sectional  area  of  the  manifold  is  larger 
than  the  total  cross-sectional  area  of  all 
connecting  vents.  The  discharge  shall 
not  be  connected  to  a  closed  drain 
without  an  atmospheric  break  in  the 
line.  A  manifold  header  connecting 
vents  or  manifolds  from  several  still 
retorts  shall  lead  to  the  atmosphere.  The 
manifold  header  shall  not  be  controlled 
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by^  valve  and  shall  be  of  a  size  sudi 
that  the  cross-sectional  area  is  at  least 
equal  to  the  total  cross-sectional  area  of 
all  connecting  retort  manifold  pipes  from 
the  maximum  number  of  retorts  to  be 
vented  simultaneously.  ' 

[c]  Some  typical  installations  and  ; 
operating  procedures  are  described 
below.  Other  retort  mstallations.  vent 
piping  arrangements,  operating 
procedures  or  auxiliary  equipment  such 
as  divider  plates  may  be  used  provided 
there  is  documentation  that  the  air  is 
removed  from  the  retort  before  the 
process  is  started.  Such  documentation 
shall  be  in  the  form  of  heat  distribution 
data  or  other  documentation  from  the 
equipment  manufacturer  or  processing 
authority.  This  information  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Program 
employees  for  review. 

[d]  For  crateless  retort  installations, 
the  establishment  shall  have  heat 
distribution  data  or  other  documentation 
from  the  equipment  manufacturer  or 
from  a  processing  authority  that 
demonstrates  that  the  venting  procedure 
used  accomplishes  the  removal  of  air 
and  condensate.  This  information  shall 
be  maintained  on  file  by  the 
establishment  and  made  available  to 
Program  employees  for  review. 

[e]  Examples  of  typical  installations 
and  operating  procedures  that  comply 
with  the  requirements  of  this  section  are 
as  follows: 

(i)  Venting  horizontal  retorts. 

(/)  Venting  through  multiple  1  inch  (2.5 
cm)  vents  discharging  directly  to  the 
atmosphere. 


VENT  VALVE 


VINT 


S^_Vfc 


neural. 

Specifications  (Figure  Ip  One,  1-inch  (2.5 
cm)  vent  for  every  5  feet  (1.5  m)  of  retort 
length,  equipped  with  a  gate,  plug  cock,  or 
other  full-flow  valve  and  discharging  to 
atmosphere.  The  end  vents  thai]  not  be  more 
than  2Vfc  feet  (or  76  an)  frwn  ends  of  retort. 

Venting  method  (Figure  Ip  Vent  valves 
shall  be  wide  open  for  at  least  5  minutes  and 
to  at  least  225  "F  (or  107  "C),  or  at  least  7 
minutep  and  to  at  least  220  'F  (or  104.5  'C). 


[ii)  Venting  through  multiple  1  inch 
(2.5  cm)  vents  discharging  through  a 
manifold  to  the  atmosphere. 


VENT  VALVE 


c^ 


VENT  VALVE 


STEAM  SPREADEH 


IINIIT 


^pma 


Specifications  (Figure  2):  One,  1-inch  (2.5 
cm)  vent  for  every  5  feet  (1.5  m)  of  retort 
length:  vents  not  over  2  Mi  feet  (or  75  cm)  from 
ends  of  retort  size  of  manifold  for  retorts  less 
than  15  feet  (4.6  m)  in  length.  2V4  inches  (a4 
cm),  and  for  retorts  15  feet  (4.6  m)  and  over  in 
length,  3  inches  (7.6  cm). 

Venting  method  (Figure  2):  The  manifold 
vent  gate,  plug  cock,  or  other  full-flow  valve 
shall  be  wide  open  for  at  least  6  minutes  and 
to  at  least  225  'F  (or  107  X)  or  for  at  least  8 
minutes  and  to  at  least  220  'F  (or  104.5  X). 

(w/)  Venting  through  water  spreader^. 


VENT  VALVE ->l 


WATER  mn 


fe. 


WATER  SPREADER 


STEAM  SPREADER 


^S= 


llNLH 


FlsiirsS. 

Specifications  (Figure  3):  isize  of  vent  and 
vent  valve.  For  retorts  less  than  IS  feet  (4.8 
m)  in  length.  2  inches  (or  5  cm);  for  retorts  15 
feet  (4.6  m)  and  over  in  length,  2V4  inches  (6,4 
cm). 

Size  of  water  spreader  (Figure  3):  for 
retorts  less  than  15  feet  (4.6  m)  In  length,  1  Vt 
inches  (3.8  cm);  for  retorts  15  feet  (4.8  m)  and 
over  in  length  2  inches  (or  5  cm).  The  number 
of  holes  (hall  be  such  that  their  total  cross- 
sectional  area  is  equal  to  the  cross-sectional 
area  of  the  vent  pipe  inlet. 

Venting  method  (Figure  3):  The  gate,  plug 
cock,  or  other  full-flow  valve  on  the  water 
spreader  vent  shall  be  wide  open  for  at  least 
6  minutes  and  to  at  least  225  T  (or  107  X).  or 
for  at  least  7  minutes  and  to  at  least  220  *F  (or 
104.5  X). 

[iv]  Venting  through  a  single  2V4  inch 
(6.4  cm)  top  vent  for  retorts  not 
exceeding  15  feet  (4.6  m)  in  length. 


Specifications  (Figure  4):  K2Vt  inch  (8.4 
cm)  vent  equipped  with  a  2%  inch  (6.4  cm) 
gate,  plug  cock,  or  other  full-flow  valve  and 
located  within  2  feet  (61  cm)  of  the  center  of 
the  retort. 

Venting  method  (Figure  4):  The  vent  valve 
shall  be  wide  open  for  at  least  4  minutes  and 
to  at  least  220  'F  (or  104.5  X). 

[2]  Venting  vertical  retorts. 

(t)  Venting  through  a  1 V4  inch  (3.8  cm) 
overflow.  ^ 

OVERFLOW  PIPE 


STEAM 
SPREADER 


INLET 


Ficnra  S. 

Specifications  (Figure  5Jl-  A  1%  Inch  (3.8 
cm)  overflow  pipe  equipped  with  a  H4  inch 
(3.8  cm)  gate,  plug  cock,  or  other  full-flow 
valve  and  with  not  more  than  6  feet  (1.8  m)  of 
1  Vt  inch  (3.8  cm)  pipe  beyond  the  valve 
before  a  break  to  the  atmosphere  or  to  a 
manifold  header. 

Venting  method  (Figure  Sp  The  vent  valve 
shall  be  wide  open  for  at  least  4  minutes  and 
to  at  least  218  'F  (or  103.5  X),  or  for  at  least  5 
minutes  and  to  at  least  215  'F  (or  101.5  X). 

(ii)  Venting  through  a  single  1  inch  (2.5 
cm]  side  or  top  vent 


BEST  COPY  AVAILABLE 
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Specifications  (Figure  6  or  7):  A  1  inch  (2.5 
cm)  vent  in  lid  or  top  side,  equipped  with  a 
gate,  plug  cock,  or  other  full-flow  valve  and 
discharging  directly  into  the  atmosphere  or  to 
a  manifold  header. 

Venting  method  (Figure  6  or  7):  The  vent 
valve  shall  be  wide  open  for  at  least  5 
minutes  and  to  at  least  230  *F  (110  'C).  or  for 
at  least  7  minutes  and  to  at  least  220  *F  (or 
104.5  "C). 

(2)  Batch  agitating  retorts,  (i)  The 
basic  requirements  for  indicating 
temperature  devices  and  temperature/ 
time  recording  devices  are  described  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 
Additionally,  bulb  sheaths  or  probes  of 
indicating  temperature  devices  and 
probes  of  temperature/time  recording 
devices  shall  be  installed  either  within 
the  retort  shell  or  in  external  wells 
attached  to  the  retort.  External  wells 
shall  be  connected  to  the  retort  through 
at  least  a  %  inch  (1.9  cm)  diameter 
opening  and  equipped  with  a  Vie  (1.6 
mm)  or  larger  bleeder  opening  so 
located  as  to  provide  a  constant  flow  of 
steam  past  the  length  of  the  bulbs  or 
probes.  The  bleeder  for  external  wells 
shall  emit  steam  continuously  during  the 
entire  thermal  processing  period. 

(ii)  Steam  controllers  are  required  as 
described  in  paragraph  (a)(3)  of  this 
section. 

(iii)  Steam  inlet  The  steam  inlet  to 
each  retort  shall  be  large  enough  to 
provide  steam  for  proper  operation  of 
the  retort  and  shall  entey  at  a  point(s)  to 
facilitate  air  removal  during  venting. 

(iv)  Bleeders.  Bleeders,  except  those 
for  external  wells  of  temperature 
devices,  shall  be  %  inch  (or  3  mm)  or 


STEAM 
SPREADER 


^^ 


4INLET 


figure    7. 


larger  and  shall  be  wide  open  during  the 
entire  process  including  the  come-up 
time.  Bleeders  shall  be  located  within 
approximately  1  foot  (or  30  cm)  of  the 
outermost  location  of  containers,  at  each 
end  along  the  top  of  the  retort. 
Additional  bleeders  shall  be  located  not 
more  than  8  feet  (2.4  m)  apart  along  the 
top.  Bleeders  may  be  installed  at 
positions  other  than  those  specified 
above,  as  long  as  the  establishment  has 
heat  distribution  data  or  other   « 
documentation  from  the  manufacturer  or 
from  a  processing  authority  that  the 
bleeders  accomplish  removal  of  air  and 
circulate  the  steam  within  the  retort. 
This  information  shall  be  maintained  on 
file  by  the  establishment  and  made 
available  to  Program  employees  for 
review.  All  bleeders  shall  be  arranged  in 
a  way  that  enables  the  retort  operator  to 
observe  that  they  are  functioning 
properly. 

(v)  Venting  and  condensate  removal. 
The  air  in  the  retort  shall  be  removed 
before  processing  is  started.  Heat 
distribution  data  or  other  documentation 
from  the  manufacttirer  or  from  the 
processing  authority  who  developed  the 
venting  procedure  shall  be  kept  on  file 
by  the  establishment  and  made 
available  to  Program  employees  for 
review.  At  the  time  the  steam  is  turned 
on,  the  drain  shall  be  opened  to  remove 
steam  condensate  from  the  retort.  A 
bleeder  shall  be  installed  in  the  bottom 
of  the  retort  to  remove  condensate 
during  retort  operation.  The  condensate 
bleeder  shall  be  so  arranged  that  the 
retort  operator  can  observe  that  it  is 


functkming  properly.  The  condensate 
bleeder  shall  be  checked  with  sufficient 
frequency  to  ensure  adequate  removal 
of  condensate.  Visual  checks  should  be 
performed  at  intervals  of  not  more  than 
15  minutes  and  the  results  recorded. 
Intermittent  condensate  removal 
systems  shall  be  equipped  with  an 
automatic  alarm  system  that  will  serve 
as  a  continuous  monitor  of  condensate 
bleeder  functioning.  The  automatic 
alarm  system  shall  be  tested  at  the 
beginning  of  each  shift  for  proper 
functioning  and  the  results  recorded.  If 
the  alarm  system  is  not  functioning 
properly,  it  must  be  repaired  before  the 
retort  is  used. 

(vi)  Retort  or  reel  speed  timing.  The 
retort  or  reel  speed  shall  be  checked 
before  process  timing  begins  and.  if 
needed,  adjusted  as  spedfied  in  the 
process  schedule.  In  addition,  the 
rotational  speed  shall  be  determined 
and  recorded  at  least  once  during 
process  timing  of  each  retort  load 
processed.  Alternatively,  a  recording 
tachometer  can  be  used  to  provide  a 
continuous  record  of  the  speed.  The 
accuracy  of  the  recording  tachometer 
shall  be  determined  and  recorded  at 
least  once  per  shift  by  checking  the 
retort  or  reel  speed  using  an  accurate 
stopwatch.  A  means  of  preventing 
unauthorized  speed  changes  on  retorts 
shall  be  provided.  For  example,  a  lock  or 
a  notice  from  management  posted  at  or 
near  the  speed  adjustment  device 
warning  that  only  authorized  persons 
are  permitted  to  make  adjustments  are 
satisfactory  means  of  preventing 
unauthorized  changes. 

(vii)  Bleeder  and  vent  mufflers.  If 
mufflers  are  used  on  bleeders  or  vent 
systems,  the  establishment  shall  have 
documentation  that  the  mufflers  do  not 
impede  the  removal  of  air  from  the 
retort.  Such  documentation  shall  consist 
of  either  heat  distribution  data  or 
documentation  from  the  muffler 
manufacturer  or  from  a  processing 
authority.  This  information  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Program 
employees  for  review. 

(3)  Continuous  rotary  retorts,  (i)  The 
basic  requirements  for  indicating 
temperature  devices  and  temperature/ 
time  recording  devices  are  described  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 
Additionally,  bulb  sheaths  or  probes  of 
indicating  temperature  devices  and 
probes  of  temperature /time  recording 
devices  shall  be  installed  either  within 
the  retort  shell  or  in  external  wells 
attached  to  the  retort.  External  wells 
shall  be  coimected  to  the  retort  through 
at  least  a  %  inch  (1.9  cm)  diameter 
opening  and  equipped  with  a  Vie  Inch 
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(1.6  mm)  or  larger  bleeder  opening  so 
located  as  to  provide  a  constant  flow  of 
steam  past  the  length  of  the  bulbs  or 
probes.  The  bleeder  for  external  wells 
shall  emit  steam  continuous!^  during  the 
entire  thermal  processing  period. 

(ii)  Steam  controllers  are  required  as 
described  in  paragraph  (a)(3)  of  this 
section. 

(iii)  Steam  inlet  The  steam  inlet  to 
each  retort  shall  be  large  enough  to 
provide  steam  for  proper  operation  of 
the  retort,  and  shall  enter  at  a  point(8)  to 
facilitate  air  removal  during  venting. 

(iv)  Bleeders.  Bleeders,  except  those 
for  external  wells  of  temperature 
devices,  shall  be  Vi  Inch  (3.2  mm)  or 
larger  and  shall  be  wide  open  during  the 
entire  process,  including  the  come-up 
time.  Bleeders  shall  be  located  within 
approximately  1  foot  (or  30  cm)  of  the 
outermost  location  of  containers  at  each 
end  along  the  top  of  the  retort 
Additional  bleeders  shall  be  located  not 
more  than  8  feet  (2.4  m)  apart  along  the 
top  of  the  retort.  Bleeders  may  be 
installed  at  positions  other  than  those 
specified  above,  as  long  as  the 
establishment  has  heat  distribution  data 
or  other  documentation  from  the 
manufacturer  or  a  processing  authority 
that  the  bleeders  accomplish  removal  of 
air  and  circulate  the  steam  within  the 
retort.  This  information  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Program 
employees  for  review.  All  bleeders  shall 
be  arranged  so  that  the  retort  operator 
can  observe  that  they  are  functioning 
properly. 

(v)  Venting  and  condensate  removal. 
The  air  in  the  retort  shall  be  removed 
before  processing  is  started.  Heat 
distribution  data  or  other  doctunentation 
from  the  manufacturer  or  from  the 
processing  authority  who  developed  the 
venting  procedure  shall  be  kept  on  file 
by  the  establishment  and  made 
available  to  Program  employees  for 
review.  At  the  time  the  steam  is  tiuned 
on.  the  drain  shall  be  opened  to  remove 
steam  condensate  from  the  retort.  A 
bleeder  shall  be  installed  in  the  bottom 
of  the  shell  to  remove  condensate  during 
the  retort  operation.  The  condensate 
bleeder  shall  be  so  arranged  that  the 
retort  operator  can  observe  that  it  is 
functioning  properly.  The  condensate 
bleeder  shall  be  checked  with  sufficient 
frequency  to  ensure  adequate  removal 
of  condensate.  Visual  checks  should  be 
performed  at  intervals  of  not  more  than 
15  minutes  and  the  results  recorded. 
Intermittent  condensate  removal 
systems  shall  be  equipped  with  an 
automatic  alarm  system  that  will  serve 
as  a  continuous  monitor  of  condensate 
bleeder  functioning.  The  automatic 
alarm  system  shall  be  tested  at  the 


begiiming  of  each  shift  for  proper 
functioning  and  the  results  recorded.  If 
the  alarm  system  is  not  functioning 
properly,  it  must  be  repaired  before  the 
retort  is  used. 

(vi)  Retort  speed  timing.  The 
rotational  speed  of  the  retort  shall  be 
specified  in  the  process  schedule.  The 
speed  shall  be  adjusted  as  specified, 
and  recorded  by  ihe  establishment  when 
the  retort  is  started,  and  checked  and 
recorded  at  intervals  not  to  exceed  4 
hours  to  ensure  that  the  correct  retort 
speed  is  maintained.  Alternatively,  a 
recording  tachometer  may  be  used  to 
provide  a  continuous  record  of  the 
speed.  If  a  recording  tachometer  is  used, 
the  speed  shall  be  manually  checked 
against  an  accurate  stopwatch  at  least 
once  per  shift  and  the  results  recorded. 
A  means  of  preventing  unauthorized 
speed  changes  on  retorts  shall  be 
provided.  For  example,  a  lock  or  a 
notice  from  management  posted  at  or 
near  the  speed  adjustment  device 
warning  that  only  authorized  persons 
are  permitted  to  make  adjustments  are 
satisfactory  means  of  preventing 
unauthorized  changes. 

(vii)  Bleeders  and  vent  mufflers.  If 
muffiers  are  used  on  bleeders  or  vent 
systems,  the  establishment  shall  have 
documentation  that  the  mufflers  do  not 
impede  the  removal  of  air  from  the 
retort.  Such  documentation  shall  consist 
of  either  heat  distribution  data  or  other 
documentation  fix)m  the  muffler 
manufacturer  or  from  a  processing 
authority.  This  information  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Program 
employees  for  review. 

(4)  Hydrostatic  retorts,  (i)  The  basic 
requirements  for  indicating  temperature 
devices  and  temperature/time  recording 
devices  are  described  in  paragraphs  (a) 
(1)  and  (2)  of  this  section.  Additionally, 
indicating  temperature  devices  shall  be 
located  in  the  steam  dome  near  the 
steam/water  interface.  Where  the 
process  schedule  specifies  maintenance 
of  particular  water  temperatures  in  the 
hydrostatic  water  legs,  at  least  one 
indicating  temperature  device  shall  be 
located  in  each  hydrostatic  water  leg  so 
that  it  can  accurately  measure  water 
temperature  and  be  easily  read.  The 
temperature/time  recorder  probe  shall 
be  installed  either  within  the  steam 
dome  or  in  a  well  attached  to  the  dome. 
Each  probe  shall  have  a  Vie  inch  (1.6 
nun)  or  larger  bleeder  opening  which 
emits  steam  continuously  during  the 
processing  period.  Additional 
temperature/time  recorder  probes  shall 
be  installed  in  the  hydrostatic  water  legs 
if  the  process  schedule  specifies 
maintenance  of  particular  temperatures 
in  these  water  legs. 


(ii)  Steam  controllers  are  required  as 
described  in  paragraph  (a)(3)  of  this 
section. 

(iii)  Steam  inlet  The  steam  inlets  shall 
be  large  enough  to  provide  steam  for 
proper  operation  of  the  retort. 

(iv)  Bleeders.  Bleeder  openings  V*  inch 
(or  6  mm)  or  larger  shall  be  located  in 
the  steam  chambers)  opposite  the  point 
of  steam  entry.  Bleeders  shall  be  wide 
open  and  shall  emit  steam  continuously 
during  the  entire  process,  including  the 
come-up  time.  All  bleeders  shall  be 
arranged  in  such  a  way  that  the  operator 
can  observe  that  they  are  functioning 
properly. 

(v)  Venting.  Before  the  start  of 
processing  operations,  the  retort  steam 
chamber(8)  shall  be  vented  to  ensure 
removal  of  afr.  Heat  distribution  data  or 
other  documentation  from  the 
manufacturer  or  from  a  processing 
authority  demonsfrating  that  the  air  is 
removed  fiom  the  retort  prior  to 
processing  shall  be  kept  on  file  at  the 
establishment  and  made  available  to 
Program  employees  for  review. 

(vi)  Conveyor  speed.  The  conveyor 
speed  shall  be  calculated  to  obtain  the 
required  process  time  and  recorded  by 
the  establishment  when  the  retort  is 
started.  The  speed  shall  be  checked  and 
recorded  at  intervals  not  to  exceed  4 
hours  to  ensure  that  the  correct 
conveyor  speed  is  maintained.  A 
recording  device  may  be  used  to  provide 
a  continuous  record  of  the  conveyor 
speed.  When  a  recording  device  is  used, 
the  speed  shall  be  manually  checked 
against  an  accurate  stopwatch  at  least 
once  per  shift  by  the  establishment  A 
means  of  preventing  unauthorized  speed 
changes  of  the  conveyor  shall  be 
provided.  For  example,  a  lock  or  a 
notice  from  management  posted  at  or 
near  the  speed  adjustment  device 
warning  that  only  authorized  persons 
are  permitted  to  make  adjustments  are 
satisfactory  means  of  preventing 
unauthorized  changes. 

(vii)  Bleeders  and  vent  mufflers.  If 
mufflers  are  used  on  bleeders  or  vent 
systems,  the  establishment  shall  have 
documentation  that  the  mufflers  do  not 
impede  the  removal  of  air  from  the 
retort.  Such  documentation  shall  consist 
of  either  heat  distribution  data  or  other 
docimientation  fiom  the  muffler 
manofactiuer  or  bom  a  processing 
authority.  This  information  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Program 
employees  for  review. 

(c)  Pressure  processing  in  water — (1) 
Batch  still  retorts,  (i)  The  basic 
requirements  for  indicating  temperature 
devices  and  temperature/tin-ie  recording 
devices  are  described  in  paragraphs 
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(a}(l]  and  [2]  of  this  section. 
Additionally,  bulbs  or  probes  of 
indicating  temperature  devices  shall  be 
located  in  such  a  position  that  they  are 
beneath  the  smface  of  the  water 
throughout  the  process.  On  horizontal 
retorts,  the  indicating  temperature 
device  bulb  or  probe  shall  be  inserted 
directly  into  the  retort  shell.  In  both 
Tertical  and  horizontal  retorts,  the 
indicating  temperature  device  bulb  or 
probe  shall  extend  directly  into  the 
water  a  minimum  of  2  inches  (or  5  cm) 
without  a  separable  well  or  sleeve,  bi 
vertical  retorts  equipped  with  a 
recorder/controller,  the  controller  probe 
shall  be  located  at  the  bottom  of  the 
retort  below  die  lowest  crate  rest  in 
such  a  position  that  the  steam  does  not 
strike  it  directly.  In  horizontal  retorts  so 
equipped,  the  controller  probe  shall  be 
located  between  the  water  surface  and 
the  horizontal  plane  passing  through  the 
center  of  the  retort  so  that  there  is  no 
opportiinity  for  direct  steam 
impingement  on  the  controller  probe. 
Air-operated  temperature  controllers 
shall  have  filter  systems  to  ensure  a 
supply  of  clean,  dry  air. 

(ii)  Pressure  recording  device.  Each 
retort  shall  be  equipped  with  a  pressure 
recording  device  which  may  be 
combined  with  a  pressure  controller. 

(iii)  Steam  controllers  are  required  as 
described  in  paragraph  (aX3)  of  this 
section. 

(iv)  Heat  distribution.  Heat 
distribution  data  or  other  documentation 
from  the  equipment  manufacturer  or  a 
processing  authority  demonstrating 
uniform  heat  distribution  within  the 
retort  shall  be  kept  on  Hie  at  the 
establishment  and  made  available  to 
Program  employees  for  review. 

(v)  Crate  supports.  A  bottom  crate 
support  shall  be  used  in  vertical  retorts. 
Baffle  plates  shall  not  be  used  in  the 
bottom  of  the  retort. 

(vi)  Stacking  equipment  For  filled 
flexible  containers  and.  where 
applicable,  semirigid  containers, 
stacking  equipment  shall  be  designed  to 
ensure  that  the  thickness  of  the  filled 
containers  does  not  exceed  that 
specified  in  the  process  schedule  and 
that  the  containers  do  not  become 
displaced  and  overlap  or  rest  on  one 
another  during  the  thermal  process. 

(vii)  Drain  valve.  A  nonclogging. 
water-tight  drain  valve  shall  be  used. 
Screens  shall  be  installed  over  all  drain 
openings. 

(viii)  Water  level.  There  shall  be  a 
means  of  determining  the  water  level  in 
the  retort  during  operation  (i.e.,  by  using 
a  gauge,  electronic  sensor,  or  sight  glass 
indicator).  For  retorts  requiring  complete 
immersion  of  containers,  water  shall 
cover  the  top  layer  of  containers  during 


the  entire  come-up  time  and  thermal 
processing  periodis  and  should  cover  the 
top  layer  of  containers  during  cooling. 
For  retorts  using  cascading  water  or 
water  sprays,  the  water  level  shall  be 
maintained  within  the  range  specified 
by  the  retort  manufacturer  or  processing 
authority  during  the  entire  come-up, 
thermal  processing,  and  cooling  periods. 
A  means  to  ensure  that  water 
circulation  continues  as  specified 
throughout  the  come-up.  thermal 
processing,  and  cooling  periods  shall  be 
provided.  The  retort  operator  shall 
check  and  record  the  water  level  at 
intervals  to  ensure  it  meets  the  specified 
processing  parameters. 

(ix)  Air  supply  and  controls.  In  both 
horizontal  and  vertical  still  retorts,  a 
means  shall  be  provided  for  introducing 
compressed  air  or  steam  at  the  pressure 
required  to  maintain  container  integrity. 
Compressed  air  and  steam  entry  shall 
be  controlled  by  an  automatic  pressure 
control  unit.  A  nonreturn  valve  shall  be 
provided  in  the  air  supply  line  to  prevent 
water  from  entering  the  system. 
Overriding  air  or  steam  pressure  shall 
be  maintained  continuously  during  the 
come-up.  thermal  processing,  and 
cooling  periods.  If  air  is  used  to  promote 
circulation,  it  shall  be  introduced  into 
the  steam  line  at  a  point  between  the 
retort  and  the  steam  control  valve  at  the 
bottom  of  the  retort.  The  adequacy  of 
the  air  circulation  for  maintaining 
uniform  heat  distribution  within  the 
retort  shall  be  documented  by  heat 
distribution  data  or  other  documentation 
from  a  processing  authority,  and  such 
data  shall  be  maintained  on  file  by  the 
establishment  and  made  available  to 
Program  employees  for  review. 

(x)  Water  recirculation.  When  a 
water  recirculation  system  is  used  for 
heat  distribution,  the  water  shall  be 
drawn  from  the  bottom  of  the  retort 
through  a  suction  manifold  and 
discharged  through  a  spreader  that 
extends  the  length  or  circumference  of 
the  top  of  the  retort.  The  holes  in  the 
water  spreader  shall  be  uniformly 
distributed.  The  suction  outlets  shall  be 
protected  with  screens  to  keep  debris 
from  entering  the  recirculation  system. 
The  pump  shall  be  equipped  with  a  pilot 
light  or  a  similar  device  to  warn  the 
operator  when  it  is  not  running,  and 
with  a  bleeder  to  remove  air  when 
starting  operations.  Alternatively,  a 
flow-meter  alarm  system  can  be  used  to 
ensure  proper  water  circulation.  The 
adequacy  of  water  circulation  for 
maintaining  uniform  heat  distribution 
within  the  retort  shall  be  documented  by 
heat  distribution  data  or  other 
dociunentation  from  a  processing 
authority  and  such  data  shall  be 
maintained  on  file  by  the  establishment 


and  made  available  to  Program 
employees  for  review.  Alternative 
methods  for  recirculation  of  water  in  the 
retort  may  be  used,  provided  there  is 
documentation  in  the  form  of  heat 
distribution  data  or  other  documentation 
from  a  processing  authority  maintained 
on  file  by  the  establishment  and  made 
available  to  Program  employees  for 
review. 

(xi)  Cooling  water  entry.  In  retorts  for 
processing  product  packed  in  glass  jars, 
the  incoming  cooling  water  should  not 
directly  strike  the  jars,  in  order  to 
minimize  glass  breakage  by  thermal 
shock. 

(2)  Batch  agitating  retorts,  (i)  The 
basic  requirements  and 
recommendations  for  indicating 
temperature  devices  and  temperture/ 
time  recording  devices  are  described  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 
Additionally,  the  indicating  temperature 
device  bulb  or  probe  shall  extend 
directly  into  the  water  without  a 
separable  well  or  sleeve.  The  recorder/ 
controller  probe  shall  be  located 
between  the  water  surface  and  the 
horizontal  plane  passing  through  the 
center  of  the  retort  so  that  there  is  no 
opportunity  for  steam  to  direcUy  strike 
the  controller  bulb  or  probe. 

(ii)  Pressure  recording  device.  Each 
retort  shall  be  equipped  with  a  pressure 
recording  device  which  may  be 
combined  with  a  pressure  controller. 

(iii)  Steam  controllers  are  required  as 
described  in  paragraph  (a)(3)  of  this 
section. 

(iv)  Heat  distribution.  Heat 
distribution  data  or  other  documentation 
from  the  equipment  manufacturer  or  a 
processing  authority  shall  be  kept  on  file 
by  the  establishment  and  made 
available  to  Program  employees  for 
review. 

(v)  Stacking  equipment.  All  devices 
used  for  holding  product  containers  (e.g., 
crates,  trays,  divider  plates)  shall  be  so 
constructed  to  allow  the  water  to 
circulate  around  the  containers  during 
the  come-up  and  thermal  process 
periods. 

(vi)  Drain  valve.  A  nonclogging.  / 
water-ti^t  drain  valve  shall  be  used. 
Screens  shall  be  installed  over  all  drain 
openings. 

(vii)  Water  level.  There  shall  be  a 
means  of  determining  the  water  level  in 
the  retort  during  operation  (i.e.,  by  using 
a  gauge,  electronic  sensor,  or  sight  glass 
indicator).  Water  shall  completely  cover 
all  containers  during  the  entire  come-up, 
thermal  processing,  and  cooling  periods. 
A  means  to  ensure  that  water 
circulation  continues  as  specified 
throughout  the  come-up.  thermal 
processing,  and  cooling  periods  shall  be 
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iirovided.  The  retort  operator  shall 
check  and  record  the  adequacy  of  the 
water  level  with  sufficient  frequency  to 
ensure  it  meets  the  specified  processii^ 
parameters. 

Iviii)  Air  supply  and  controls.  Retorts 
shall  be  provided  with  a  means  for 
iotroducing  compressed  air  or  steam  at 
the  pressure  required  to  maintain 
container  integrity.  Compressed  air  and 
steam  entry  shall  be  controlied  by  an 
automatic  pressure  contTQl  unit.  A 
nonreturn  valve  shall  be  provided  in  tiie 
air  supply  line  to  prevent  water  from 
entering  the  system.  Overriding  air  or 
steam  pressure  shall  be  maintained 
continuously  during  the  come-up. 
thermal  processing,  and  cooling  periods. 
If  air  is  used  to  promote  circulatioa.  it 
shall  be  introduced  into  the  steam  line 
at  a  point  between  the  retort  and  die 
steam  control  valve  at  the  bottom  of  (be 
retorL  The  adequacy  of  the  air 
circulatioa  for  maintaining  uniform  beat 
distribution  within  the  retort  shall  be 
documented  by  heat  distribution  data  or 
other  documentatioo  from  a  processing 
authority,  and  such  data  shall  be 
maintained  on  file  by  the  establishment 
and  made  available  to  Program 
employees  for  review. 

(ix)  Retort  or  reel  speed  timing.  The 
retort  or  red  speed  timing  shall  t>e 
checked  before  process  timing  begins 
and.  if  needed,  adjusted  as  specified  in 
the  process  schedule.  In  addition,  the 
rotational  speed  shall  be  determined 
and  recorded  at  least  once  during 
process  timing  of  each  retort  load 
processed.  Alternatively,  a  recofding 
tachometer  can  be  uaed  to  provide  a 
continuous  record  of  the  speed.  The 
accuracy  of  the  recording  tachometer 
shall  be  determined  and  recorded  at 
least  once  per  shift  by  the  establishment 
by  checking  the  retort  or  reel  speed 
using  an  accurate  stopwatch.  A  means 
of  preventing  unauthorized  speed 
changes  on  retorts  shall  be  provided.  For 
example,  a  lock  or  a  notice  from 
management  posted  at  or  neai'the  speed 
adjustment  device  warning  that  only 
authorized  persons  are  permitted  to 
make  adjustments  are  satisfactory 
means  of  preventing  unauthorized 
changes. 

(x)  Water  recirculation.  If  a  water 
recirculation  system  is  used  for  heat 
distribution,  it  shall  be  installed  in  such 
a  manner  that  water  will  be  drawn  from 
the  bottom  of  the  retort  through  a 
suction  manifold  and  discharged 
through  a  spreader  which  extends  the 
length  of  the  top  of  the  retort  The  holes 
in  the  water  spieader  shall  be  unifonnly 
distributed.  The  suction  outlets  shall  be 
protected  with  screens  to  keep  debris 
from  entering  the  recirculation  system. 


The  pump  shall  be  equipped  with  a  pilot 
light  or  a  similar  device  to  warn  the 

operator  when  it  is  not  running  and  with 
a  bleeder  to  remove  air  when  starting 
operations.  Alternatively,  a  flow-meter 
alarm  system  can  be  nsed  to  ensure 
proper  water  circulation.  The  adequacy 
of  water  circolation  for  maintaining 
uniform  heat  distribution  within  the 
retort  shall  be  docranented  by  heat 
distribution  data  or  other  documentation 
from  a  processing  authority  and  sudi 
data  shall  be  maintained  on  file  by  the 
establishment  and  made  available  to 
Program  employees  for  review. 
Alternative  mediods  for  recirculation  of 
water  in  the  retort  may  be  used 
provided  there  is  documentation  in  the 
form  of  heat  distribution  data  or  other 
documentation  from  a  processing 
authority  maintained  on  file  by  the 
establishment  and  made  available  to 
Program  employees  for  review. 

(xi)  Cooling  water  entry.  In  retorts  for 
processing  product  packed  in  glass  jan. 
the  incoming  cooling  water  should  not 
directly  strike  the  )ars.  in  order  to 
minimize  glass  breakage  by  thermal 
shock. 

(dj  Pressure  processing  with  steam/ 
air  mixtures  in  batch  retorts.  (1)  The  ^. 
basic  requirements  for  indicating 
tempeiatme  davioes  and  temperature^ 
time  recording  devices  are  described  m 
paragraphs  (a)  (1)  and  (2)  of  this  section. 
Additionally,  bulb  sheaths  or  probes  for 
indicating  temperature  devices  and 
temperature /time  recording  devices  or 
controller  probes  shall  be  inserted 
directly  into  the  retort  shell  in  such  a 
position  that  steem  does  not  strike  them 
directly. 

(2)  Steam  controBers  are  required  as 
described  in  para^^h  (a)(3)  of  this 
section. 

(3)  Recording  pressure  controller.  A 
recording  pressure  controller  shall  be 
used  to  contnd  the  air  inlet  and  dta 
steam/air  mixture  outlet 

(4)  Circulation  of  steam/air  mixture. 
A  oieans  shall  be  provided  for  the 
circulation  of  the  steam/air  mixture  to 
prevent  formation  of  low-temperature 
pockets.  The  effidency  of  the  circulation 
system  shall  be  documented  by  heat 
distribution  data  or  other  documentation 
from  a  processing  authority,  and  such 
data  shall  be  maintained  on  file  by  the 
establishment  and  made  available  to 
Program  eoiployees  for  review.  The 
circulation  system  shall  be  checked  to 
ensure  its  proper  frmctioning  and  shall 
be  equipped  with  a  pilot  light  or  a 
similar  device  to  warn  the  operator 
when  it  is  not  functioning.  Because  of 
the  variety  of  existing  t^^Hugny  reference 
shall  be  made  to  the  equipment 


manufoctnrer  for  details  of  instaUatitm. 

operation  and  control. 

(5)  The  Administrator  shall  be  notified 
immediately  by  the  offknel 
establishment  of  any  sadi  system  in  ttse 
or  placed  into  nse  tm  or  after  the 
effective  date  of  this  nde. 

(e)  A  tmospheric  cookers — (1) 
Temperature/time  recording  device. 
Each  atmoqiheric  cooker  (e.g.,  hot  water 
bath)  shall  be  equipped  with  at  least  one 
temperature /time  recording  device  in 
accordance  with  the  basic  requirements 
described  in  paragraph  (a)(2)  of  *hm 
section. 

[2]  Heat  distribatioa.  Each 
atmospheric  cooker  shall  be  equipped 
and  operated  to  ensure  uniform  heat 
distributioo  throughout  the  processing 
system  during  the  thermal  process.  Heat 
distribution  data  or  other  documentation 
from  the  manufacturer  or  a  processing 
authority  demonstrating  anifonB  heat 
distribution  within  tbe  cooker  shall  be 
kept  oo  file  by  the  establishment  and 
made  available  to  Pto^am  employees 
for  review. 

(f)  Other  systems.  All  other  systems 
not  specifically  deiineatBd  in  this 
section  and  used  for  the  thermal 
processing  of  canned  product  will  be 
evaluated  on  a  case-by-case  basis  by 
the  Adminstrator.  Systems  will  be 
approved  if  they  are  found  to  conform  to 
the  applicable  requimnents  of  this 
section  and  to  produce  shelf  stable 
products  consistently  and  uniformly. 

(g)  Equipment  maintenance.  (1)  Upon 
installation,  all  instrumentation  and 
controls  shall  be  cbedced  by  the 
establishment  for  proper  functioning  and 
accoracy  and,  diereafter,  at  any  time 
their  functioning  or  accuracy  is  suspect. 

(2)  At  least  once  a  year  each  thermal 
processing  system  shall  be  examined  by 
an  individual  not  directly  involved  in 
daily  operations  to  ensure  die  proper 
functioning  of  the  system  as  well  as  all 
auxiliary  equipment  and 
instrumentation.  In  addition,  each 
thermal  processing  system  should  be 
examined  before  ^e  resumpUon  of 
operation  following  an  extended 
shutdown. 

(3)  Air  and  water  valves  that  are 
intended  to  be  closed  during  thermal 
processing  shall  be  checked  by  the 
establishment  for  leaks.  Defective 
valves  shall  be  repaired  or  replaced  as 
needed. 

(4)  Vent  and  bleeder  mufflers  shall  be 
checked  and  maintained  or  replaced  by 
the  establishment  to  prevent  any 
reduction  in  vent  or  bleeder  efficiency. 

(5)  When  water  spreaders  are  used  for 
venting,  a  maintenance  schedule  shall 
be  develi^ted  and  implemented  to 
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assure  that  the  holes  are  maintained  at 
their  original  size. 

(6)  Records  shall  be  kept  on  all 
maintenance  items  that  could  affect  the 
adequacy  of  the  thermal  process. 
Records  shall  include  the  date  and  type 
of  maintenance  performed  and  the 
person  conducting  the  maintenance. 

(h)  Container  cooling  and  cooling 
water.  (1)  Potable  water  shall  be  used 
for  cooling  except  as  provided  for  in 
paragraphs  (h)  (2)  and  (3).  of  this 
section. 

(2)  Cooling  canal  water  shall  be 
chlorinated  or  treated  with  a  chemical 
approved  by  the  Administrator  as 
having  a  bactericidal  effect  equivalent 
to  chlorinabon.  There  shall  be  a 
measurable  residual  of  the  sanitizer  in 
the  water  at  the  discharge  point  of  the 
canal.  Cooling  canals  shall  be  cleaned 
and  replenished  with  potable  water  to 
prevent  the  buildup  of  organic  matter 
and  other  materials. 

(3)  Container  cooling  waters  that  are 
recycled  or  reused  shall  be  handled  in 
systems  that  are  so  designed,  operated, 
and  maintained  so  there  is  no  buildup  of 
microorganisms,  organic  matter,  and 
other  materials  in  the  systems  and  in  the 
waters.  System  equipment,  such  as 
pipelines,  holding  tanks  and  cooling 
towers,  shall  be  constructed  and 
installed  so  that  they  can  be  cleaned 
and  inspected.  In  addition,  the 
estabhshment  shall  maintain,  and  make 
available  to  Program  employees  for 
review,  information  on  at  least  the 
following: 

(i)  System  design  and  construction; 

(ii)  System  operation  including  the 
rates  of  renewal  tvith  fresh,  potable 
water  and  the  means  for  treating  the 
water  so  that  there  is  a  measurable 
residual  of  an  acceptable  sanitizer,  per 
paragraph  (h)(2]  of  this  section,  in  the 
water  at  the  point  where  the  water  exits 
the  container  cooling  vessel: 

(iii)  System  maintenance  including 
procedures  for  the  periodic  cleaning  and 
sanitizing  of  the  entire  system:  and 

(iv)  Water  quality  standards,  such  as 
microbiological,  chemical  and  physical, 
monitoring  procedures  including  the 
frequency  and  site(s]  of  sampling,  and 
the  corrective  actions  taken  when  water 
quality  standards  are  not  met 

(i)  Post-process  handling  of 
containers.  Containers  shall  be  handled 
in  a  manner  that  will  prevent  damage  to 
the  hermetic  seal  area.  All  worn  and 
frayed  belting,  can  retarders.  cushions, 
and  the  like  shall  be  replaced  with 
nonporous  materials.  To  minimize 
container  abrasions,  particularly  in  the 
seal  area,  containers  should  not  remain 
stationary  on  moving  conveyors.  All 
post-process  container  handling 
equipment  should  be  kept  clean  so  there 


is  no  buildup  of  microorganisms  on 
surfaces  in  contact  with  the  containers. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0583-0015) 

$381,306    ProcMsmg  and  production 


At  least  the  following  processing  and 
production  information  shall  be 
recorded  by  the  estabhshment  date  of 
production:  product  name  and  style; 
container  code;  container  size  and  type; 
and  the  process  schedule,  including  the 
minimum  initial  temperatiu^. 
Measurements  made  to  satisfy  the 
requirements  of  9  381.303  regarding  the 
control  of  critical  factors  shall  be 
recorded.  In  addition,  where  applicable, 
the  following  information  and  data  shall 
also  be  recorded: 

(a)  Processing  in  steam — (1)  Batch 
still  retorts.  For  each  retort  batch, 
record  the  retort  number  or  other 
designation,  the  approximate  number  of 
containers  or  the  number  of  retort  crates 
per  retort  load,  product  initial 
temperature,  time  steam  on,  the  time 
and  temperature  vent  closed,  the  start  of 
process  timing,  time  steam  off,  and  the 
actual  processing  time.  The  indicating 
temperature  device  and  the  temperature 
recorder  shall  be  read  at  the  same  time 
at  least  once  during  process  timing  and 
the  observed  temperatures  recorded. 

(2)  Batch  agitating  retorts.  In  addition 
to  recording  the  information  required  for 
batch,  still  steam  retorts  in  paragraph 
(a)(1)  of  this  section,  record  the 
functioning  of  the  condensate  bleeder(8) 
and  the  retort  or  reel  speed. 

(3)  Continuous  rotary  retorts.  Record 
the  retort  system  number,  the 
approximate  total  number  of  containers 
retorted,  product  initial  temperature, 
time  steam  on,  the  time  and  temperature 
vent  closed,  time  process  temperature 
reached,  the  time  the  first  can  enters 
and  the  time  the  last  can  exits  the  retort. 
The  retort  or  reel  speed  shall  be 
determined  and  recorded  at  intervals 
not  to  exceed  4  hours.  Readings  of  the 
indicating  temperature  device(s)  and 
temperature  recorder(8)  shall  be  made 
and  recorded  at  the  time  the  first 
container  enters  the  retort  and 
thereafter  with  sufficient  frequency  to 
ensure  comphance  with  the  process 
schedule.  These  observations  should  be 
made  and  recorded  at  intervals  not 
exceeding  30  minutes  of  continuous 
retort  operation.  Functioning  of  the 
condensate  bleeder(s)  shall  be  observed 
and  recorded  at  the  time  the  first 
container  enters  the  retort  and 
thereafter  as  specified  in 

S  381.305{b){3)(v). 

(4)  Hydrostatic  retorts.  Record  the 
retort  system  number,  the  approximate 
total  number  of  containers  retorted. 


product  initial  temperature,  time  steam 
on.  the  time  and  temperature  vent^s) 
closed,  time  process  temperature 
reached,  time  first  containers  enter  the 
retort  time  last  containers  exit  the 
retort,  and,  if  specified  in  the  process 
schedule,  measurements  of  temperatures 
in  the  hydrostatic  water  legs.  Readings 
of  the  temperature  indicating  device, 
which  is  located  in  the  steam/water 
interface,  and  the  temperature  recording 
device  shall  be  observed  and  the 
temperatures  recorded  at  the  time  the 
first  containers  enter  the  steam  dome. 
Thereafter,  these  instruments  shall  be 
read  and  the  temperatures  recorded 
with  sufficient  frequency  to  ensure 
compliance  with  the  temperature 
specified  in  the  process  schedule  and 
should  be  made  at  least  every  hour  of 
continuous  retort  operation.  Container 
conveyor  speed,  and  for  agitating 
hydrostatic  retorts,  the  rotative  chain 
speed,  shall  be  determined  and  recorded 
at  intervals  of  sufficient  frequency  to 
ensure  compliance  with  the  process 
schedule  and  should  be  performed  at 
least  every  4  hours. 

(b)  Processing  in  water — (1)  Batch 
still  retorts.  For  each  retort  batch, 
record  the  retort  number  or  other 
designation,  the  approximate  number  of 
containers  or  number  of  retort  crates  per 
retort  load,  product  initial  temperature, 
time  steanr^n.  the  start  of  process 
timing,  water  level,  water  recirculation 
rate  (if  critical),  overriding  pressure 
maintained,  time  steam  off,  and  actual 
processing  time.  The  indicating 
temperature  device  and  the  temperature 
recorder  shall  be  read  at  the  same  time 
at  least  once  during  process  timing  and 
the  observed  temperatures  recorded. 

(2)  Batch  agitating  retorts.  In  addition 
to  recording  the  information  required  in 
paragraph  (b)(1)  of  this  section,  record 
the  retort  or  reel  speed. 

(c)  Processing  in  steam/air  mixtures. 
For  each  retort  batch,  record  the  retort 
number  or  other  designation,  the 
approximate  number  of  containers  or 
number  of  retort  crates  per  retort  load, 
product  initial  temperature,  time  steam 
on,  venting  procedure,  if  applicable,  the 
start  of  process  timing,  maintenance  of 
circulation  of  the  steam/air  mixture,  air 
flow  rate  or  forced  recirculation  flow 
rate  (if  critical),  overriding  pressure 
maintained,  time  steam  off.  and  actual 
processing  time.  The  indicating 
temperature  device  and  the  temperature 
recorder  shall  be  read  at  the  same  time 
at  least  once  during  process  timing  and 
the  observed  temperatures  recorded. 

(d)  Atmospheric  cookers — (1)  Batch- 
type  systems.  For  each  cooker  batch, 
record  the  cooker  number  or  other 
designation  and  the  approximate 
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number  of  containers.  In  addition, 
record  all  critical  factors  of  tbe  process 
schedule  such  as  cooker  temperature, 
initial  temperatare,  the  time  the  thermal 
process  cyde  begins  and  ends,  hold 
time,  and  the  final  internal  product 
temperature. 

(2)  Continuous-type  systems.  Record 
the  cooker  immber  or  other  designation, 
the  time  the  first  containers  enter  and 
the  last  containers  exit  a  cooker,  and  the 
approximate  total  number  of  containers 
processed.  In  addition,  record  all  critical 
factors  of  the  process  schedule  such  as 
the  initial  temperature,  cooker  speed. 
and  final  internal  product  temperature. 

[Approved  by  the  Office  of  Management  and 
Budget  onder  contnH  number  05(0-0015) 

§318.307    ftaconl  ravlaw  and  malntananca. 

(a)  Process  records.  Ckirtg  from 
temperatare/ time  recording  devices 
shall  be  identified  by  production  date, 
container  code,  processing  vessel 
number  or  other  designation  and  other 
data  as  necessary  to  enable  correlation 
with  the  records  required  in  S  381.306. 
Each  entry  on  a  record  shall  be  made  at 
the  time  the  specific  event  occurs,  and 
the  recording  individual  shall  sign  or 
initial  each  record  form.  No  later  than  1 
working  day  after  the  actual  process,  the 
establishment  shall  review  all 
processing  and  production  records  to 
ensure  completeness  and  to  determine  if 
all  product  received  the  process 
schedule.  All  records,  including  the 
temperature/time  recorder  charts  and 
critical  factor  control  records,  shall  be 
signed  or  initiated  and  dated  by  the 
person  conducting  the  review.  All 
processing  and  production  records 
required  in  this  subpart  shall  be  made 
available  to  Program  emplojrees  for 
review. 

(b)  Automated orocess  monitoring  and 
recordkeeping.  When  requested  by  an 
estabtishment  the  Administrator  will 
consider  the  approval  of  automated 
process  monitoring  and  recordkeeping 
systems.  An  approved  system,  alooe  or 
in  combination  with  written  records, 
shall  be  designed  and  operated  in  a 
manner  which  will  ensure  compliance 
with  tbe  applicable  requirements  of 

S  381.306. 

(c)  Container  closure  records.  Written 
records  of  ail  container  closure 
examinations  shall  specify  the  container 
code,  the  date  and  time  of  container 
closure  examination,  the 
mea8urement(8)  obtained,  and  any 
corrective  actions  taken.  Records  shall 
be  signed  or  initialed  by  the  container 
closure  technician  and  shall  be 
reviewed  and  signed  by  the 
establishment  within  1  working  day 
after  the  actual  production  to  ensure 


that  the  records  are  con^lete  and  that 
the  closing  operations  have  been 
properly  controlled.  All  container 
closure  examination  records  required  in 
this  subpart  shall  be  made  available  to 
Program  employees  for  review. 

(d)  Distribution  of  product  Records 
shall  be  maintained  by  the 
establishment  identifying  initial 
distribution  of  the  finished  product  to 
facilitate,  if  necessary,  the  segregation 
of  specific  production  lots  that  may  have 
been  contaminated  or  are  otherwise 
unsound  for  their  intended  use. 

(e)  Retention  of  records.  Copies  of  all 
processing  and  production  reoords 
required  in  {  381.306  shall  be  retained 
for  no  less  than  1  year  at  the 
establishment  and  for  an  additional  2 
years  at  the  establishment  or  otho' 
locatian  from  whidi  the  records  can  be 
made  available  to  Program  employees 
within  3  working  days. 

[Approved  by  the  Office  of  Management  and 
Budget  under  control  munber  0S83-0015) 


S3t1JM    Oe¥iatioiMln| 

(a)  Whenever  the  actual  process  is 
less  than  the  process  schedule  or  when 
any  critical  factor  does  not  comply  with 
the  requirements  for  that  factor  as 
specified  in  the  process  schedule,  it  shall 
be  considered  a  deviatioa  in  processing. 

(b)  Deviations  in  processing  (or 
process  deviations)  shall  be  handled 
under  an  approved  quality  control 
program  as  provided  in  paragraph  (c)  of 
tills  section  or  shall  be  handled  in 
accordance  vridi  paragraph  (d)  of  this 
section. 

(c)  Any  partial  quality  control 
program  or  any  portion  of  a  total  quality 
control  system  for  handling  process 
deviations  shall  be  prepared  and 
submitted  to  the  Administrator  for 
approval  in  accordance  with  §  381.145. 

(d)  Handling  process  deviations 
without  an  apivoved  quality  control 
program. 

(1)  Deviations  identified  in-process.  If 
a  deviation  is  noted  at  any  time  before 
the  completion  of  the  intended  process 
schedule,  the  establishment  shall: 

(i)  Immediately  reprocess  the  iHt>duct 
using  the  full  process  schedule;  or. 

(ii)  Use  an  appropriate  alternate 
process  schedule  provided  such  a 
process  schedule  has  been  established 
in  accordance  with  J  381.302  (a)  and  (b) 
and  is  filed  with  the  inspector  in 
accordance  »vith  %  381.302(c]:  or. 

(iii)  Hold  the  product  involved  and 
have  the  deviation  evaluated  by  a 
processing  authority  to  assess  the  safety 
and  stability  of  the  product  Upon 
completion  of  the  evaluation,  the 
establishment  shall  provide  the 
inspector  the  following: 


[a)  A  complete  description  of  the 
deviation  along  with  all  necessary 
supporting  documentation; 

[b)  A  copy  of  the  evaluation  report; 
and, 

[c)  A  description  oi  any  product 
disposition  actions,  either  taken  or 
proposed. 

(iv)  I¥oduct  handled  in  accordance 
with  paragraph  (d)(l)(iii)  of  diis  section 
shall  not  be  shi{^>ed  from  the 
establishoaent  until  the  Program  has 
reviewed  all  of  the  information 
submitted  and  approved  the  product 
disposition  actions. 

(v)  If  an  alternate  process  schedule  is 
used  that  is  not  on  file  with  the 
inspector  or  if  an  alternate  process 
schedule  is  immediately  calculated  and 
used,  the  product  shall  be  set  aside  for 
further  evaluation  in  accordance  with 
paragraphs  (d)(1)  (iii)  and  (iv)  of  this 
section. 

(vi)  When  a  deviatioa  occurs  in  a 
continuous  rotary  retort,  the  product 
shall  be  handled  in  accordance  with 
paragraphs  (d)(1)  (iii)  and  (iv)  of  this 
section  or  in  accordance  with  the 
following  procedures: 

[a]  Emeigency  stops. 

(7)  When  retort  jams  or  breakdowns 
occur  during  the  processing  operations, 
all  containers  shall  be  given  an 
emergency  still  process  (developed  per 
§  381.302(b))  before  the  retort  is  cooled 
or  the  retort  shall  be  cooled  promptlj 
and  all  containers  removed  and  either 
reprocessed,  repacked  and  reprocessed, 
or  destroyed.  Regardless  of  the 
procedure  used,  coalainers  in  the  retort 
intake  valve  and  in  transfer  valves 
between  retort  shells  at  the  time  of  a 
jam  or  breakdown  shall  be  removed  and 
either  reprocessed,  repacked  and 
reprocessed,  or  destroyed.  F>roduct  to  be 
destroyed  shall  be  handled  as  "U^ 
Inspected  and  Condemned",  as  defined 
in  S  301.2(ee)  of  this  chapter,  and 
disposed  of  in  accordance  with  Part  314 
of  Uiis  chapter. 

[2]  The  time  the  retort  reel  stopped 
and  the  time  the  retort  is  used  for  an 
emergency  still  retort  process  shall  be 
noted  on  the  temperature/ time  recording 
device  and  entered  on  the  other 
production  records  required  in  §  381.306. 

[b)  Temperature  drops.  When  the 
retort  temperature  drops  below  the 
temperature  specified  in  the  process 
schedule,  the  reel  shall  be  stopped  and 
the  following  actions  shall  be  taken: 

[1]  For  temperature  drops  of  less  than 
10  *F  (or  5.5  'Q  either  [/]  all  containers 
in  the  retort  shall  be  given  an  emergency 
still  process  (developed  per  §  381.302(b)) 
before  the  reel  is  restarted;  [if]  container 
entry  to  the  retort  shall  be  prevented 
and  an  emergency  agitating  process 
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(developed  per  9  381.302(b)>  shall  be  . 
used  before  container  entry  to  the  retort 
is  restarted;  or  {hi)  container  entry  to 
the  retort  shall  be  prevented  and  the 
reel  restarted  to  empty  the  retort.  The 
discharged  containers  shall  be 
reprocessed,  repacked  and  reprocessed, 
or  destroyed.  Product  to  be  destroyed 
shall  be  handled  as  "U.S.  Inspected  and 
Condemned",  as  defmed  in  S  301.2(ee) 
of  this  chapter,  and  disposed  of  in 
accordance  with-Part  314  of  this  chapter. 

[2]  For  temperature  drops  of  10  *F  (or 
5.5  °C)  or  more,  all  containers  in  the 
retort  shall  be  given  an  emergency  still 
process  (developed  per  §  381.302(b)). 
The  time  the  reel  was  stopped  and  the 
time  the  retort  was  used  for  a  still  retort 
process  shall  be  marked  on  the 
temperature/time  recording  device  by 
the  establishment  and  entered  on  the 
other  production  records  required  in 
S  381.306.  Alternatively,  container  entry 
to  the  retort  shall  be  prevented  and  the 
reel  restarted  to  empty  the  retort.  The 
discharged  containers  shall  be  either 
reprocessed,  repacked  and  reprocessed, 
or  destroyed.  Product  to  be  destroyed 
shall  be  handled  as  "U.S.  Inspected  and 
Condemned"  as  defined  in  $  301.2(ee)  of 
this  chapter,  and  disposed  of  in 
accordance  with  Part  314  of  this  chapter. 

(2)  Deviations  identified  through 
record  review.  Whenever  a  deviation  is 
noted  during  review  of  the  processing 
and  production  records  required  by 
S  381.307  (a)  and  (b),  the  establishment 
shall  hold  the  product  involved  and  the 
deviation  shall  be  handled  in 
accordance  with  paragraphs  (d)(1)  (iii) 
and  (iv)  of  this  section. 

(e)  Process  deviation  file.  The 
establishment  shall  maintain  full 
records  regarding  the  handling  of  each 
deviation.  Such  records  shall  include,  at 
a  minimum,  the  appropriate  processing 
and  production  records,  a  full 
description  of  the  corrective  actions 
taken,  the  evaluation  procedures  and 
results,  and  the  disposition  of  the 
ejected  product.  Such  records  shall  be 
maintained  in  a  separate  file  or  in  a  log 
that  contains  the  appropriate 
information.  The  file  or  log  shall  be 
retained  in  accordance  with  {  381.307(e) 
and  shall  be  made  available  to  Program 
employees  upon  request. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0563-0015) 

§381.309    FInistwd  product  Inspection. 

(a)  Finished  product  inspections  shall 
be  handled  under  an  approved  quality 
control  program  as  provided  in 
paragraph  (b)  or  paragraph  (c)  of  this 
section  or  shall  be  handled  in 
accordance  with  paragraph  (d)  of  this 
section. 


(b)  Any  partial  quality  control 
program  designed  to  ensure  compliance 
with  the  requirements  of  this  section  (or 
any  part  thereof)  shall  be  prepared  and 
submitted  to  the  Administrator  for 
approval  in  accordance  with  $  381.145  of 
this  subchapter. 

(c)  A  total  quality  control  system 
prepared  and  submitted  to  the 
Administrator  for  approval  in 
accordance  with  {  381.145  of  this 
subchapter  shall  be  designed  to  ensure 
compliance  with  the  requirements  of  this 
section. 

(d)  Handling  Bnished  product 
inspections  without  an  approved  quality 
control  program. 

(1)  Incubation  of  shelf  stable  canned 
product.— (i)  Incubator.  The 
establishment  shall  provide  incubation 
facilities  which  include  an  accurate 
temperature/time  recording  device,  an 
indicating  temperature  device,  a  means 
for  the  circulation  of  the  air  inside  the 
incubator  to  prevent  temperature 
variations,  and  a  means  to  prevent 
unauthorized  entry  into  the  facility.  The 
Program  is  responsible  for  the  security 
of  the  incubator. 

(ii)  Incubation  temperature.  The 
incubation  temperature  shall  be 
maintained  at  95±5  'F  35±2.8  'C).  If  the 
incubation  temperature  falls  below  90  *F 
(or  32  'C)  or  exceeds  100  'F  (or  38  'C) 
but  does  not  reach  103  'F  (or  39.5  'C). 
the  incubation  temperature  shall  be 
adjusted  within  the  required  range  and 
the  incubation  time  extended  for  the 
time  the  sample  containers  were  held  at 
the  deviant  temperature.  If  the 
incubation  temperature  is  at  or  above 
103  *F  (or  39.5  *C)  for  more  than  2  hours, 
the  incubation  test(s)  shall  be 
terminated,  the  temperature  lowered  to 
within  the  required  range,  and  new 
sample  containers  incubated  for  the 
required  time. 

(iii)  Product  requiring  incubation. 
Shelf  stable  product  requiring 
incubation  includes: 

[a]  Low  acid  products  as  defined  in 
S  381.300(m):  and 

[b]  Acidified  low  acid  products  as 
denned  in  S  381.300(b). 

(iv)  Incubation  samples,  (a)  From  each 
load  of  product  processed  in  a  batch- 
type  thermal  processing  system  (still  or 
agitation),  the  establishnient  shall  select 
at  least  one  container  for  incubation. 

[b]  For  continuous  rotary  retorts, 
hydrostatic  retorts,  or  other  continuous- 
type  thermal  processing  systems,  the 
establishment  shall  select  at  least  one 
container  per  1.000  for  incubation. 

(c)  Only  normal-appearing  containers 
shall  be  selected  for  incubation. 

(v)  Incubation  time.  Canned  product 
requiring  incubation  shall  be  incubated 
for  not  less  than  10  days  (240  hours) 


under  the  conditions  specified  in 
paragraph  (d)(l)(ii)  of  this  section. 

(vi)  Incubation  checks  and  record 
maintenance.  Designated  establishment 
employees  shall  visually  check  all 
containers  under  incubation  each 
working  day  and  the  inspector  shall  be 
notified  when  abnormal  containers  are 
detected.  All  abnormal  containers 
should  be  allowed  to  cool  before  a  final 
decision  on  their  condition  is  made.  For 
each  incubation  test  the  establishment 
shall  record  at  least  the  product  name, 
container  size,  container  code,  number 
of  containers  incubated,  in  and  out 
dates,  and  incubation  results.  The 
establishment  shall  retain  such  records, 
along  with  copies  of  the  temperature/ 
time  recording  charts,  in  accordance 
with  5  381.307(e). 

(vii)  Abnormal  containers.  The  finding 
of  abnormal  containers  (as  defined  in 
S  381.300(a))  among  incubation  samples 
is  cause  to  officially  retain  at  least  the 
code  lot  involved. 

(viii)  Shipping.  No  product  shall  be 
shipped  from  the  establishment  before 
the  end  of  the  required  incubation 
period  except  as  provided  in  this 
paragraph.  An  establishment  wishing  to 
ship  product  prior  to  the  completion  of 
the  required  incubation  period  shall 
submit  a  written  proposal  to  the  area 
supervisor.  Such  a  proposal  shall 
include  provisions  that  will  assure  that 
shipped  product  will  not  reach  the  retail 
level  of  distribution  before  sample 
incubation  is  completed  and  that 
product  can  be  returned  promptly  to  the 
establishment  should  such  action  be 
deemed  necessary  by  the  incubation  test 
results.  Upon  receipt  of  written  approval 
from  the  area  supervisor,  product  may 
be  routinely  shipped  provided  the 
establishment  continues  to  comply  with 
all  requirements  of  this  subpart. 

(2)  Container  condition,  (i)  Normal 
containers.  Only  normal-appearing 
containers  shall  be  shipped  from  an 
establishment  as  determined  by  an 
appropriate  samphng  plan  or  other 
means  acceptable  to  Program 
employees. 

(ii)  Abnormal  containers.  When 
abnormal  containers  are  detected  by 
any  means  other  than  incubation,  the 
establishment  shall  inform  the  inspector 
and  the  affected  code  lot(s)  shall  not  be 
shipped  until  the  Program  has 
determined  that  the  product  is  safe  and 
stable.  Such  a  determination  ¥nll  take 
into  account  the  cause  and  level  of 
abnormals  in  the  affected  lot(s)  as  well 
as  any  product  disposition  actions  either 
taken  or  proposed  by  the  establishment. 

I  Approved  by  the  Office  of  Management  and 
Budget  under  control  numl>er  0583-0015] 


S  381.310    PcrBomwl  and  training. 

All  operators  of  thermal  processing 
systems  specified  in  S  381.305  and 
container  closure  technicians  shall  be 
under  the  direct  supervision  of  a  person 
who  has  successfully  completed  a 
school  of  instruction  that  is  generaliv 
recognized  as  adequate  for  properly^ 


training  supervisors  of  canning 
operations. 

9381.S11    RaoaH  prooadur*. 

Establishments  shall  prepare  and 
maintain  a  current  procedure  for  the 
recall  of  all  canned  product  covered  by 
this  subpart  Upon  request,  the  recall 
procedure  Shall  be  made  available  to 
Program  employees  for  review. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0563-0015] 

Done  at  Washington.  DC  ok.  September  19. 
198& 

Ooaald  L  HonatoD. 

Administrator,  Food  Safety  and  Inspection 

Servic0. 

(PR  Doc  86-25911  Filed  12-16-86;  6:45  am) 

aHJjNO  cow  M10-aM-ll 


>' ''  ■  ^  i.  ■- 


;%»fr-'^.cjl,i,- 


:,  i  •»  •/  ;? 


V»  •  •;«. 


}T\{t:;,' 


t':'^  •'  ?  • 


;>f|;i    ■>'.    .-< 


■':.■>  4'f 


^ 


OL 


L 


Friday 

December  19,  1986 


Part  III 

Department  of 
Health  and  Human 
Services 


National  Institutes  of  Healtti 


Recombinant  DNA  Research;  Advisory 
Committee  Meeting  and  Proposed 
Actions  Under  Guidelines  Notices 


IMI 


45650 


Federal  Register  /  Vol.  51^  No.  244  /  Friday,  December  19,  1986  /  Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  Of  Healt>> 

Recombinant  DNA  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
at  the  National  Institutes  of  Health, 
Building  1,  Wilson  Hall,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892,  on 
February  2, 1987,  from  approximately  9 
a.m.  to  adjournment  at  approximately  5 
p.m.  This  meeting  will  be  open  to  the 
public  to  discuss: 

Amendment  of  Guidelines:  and  other 
matters  to  be  considered  by  the 
Committee. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  the 
meeting  may  be  given  such  an 
opportunity  at  the  discretion  of  the 
Chair. 

Dr.  William  J.  Cartland,  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee,  National  Institutes  of 
Health,  Building  31,  Room  3B10, 
Bethesda,  Maryland,  telephone  (301) 
496-6051,  will  provide  materials  to  be 
discussed  at  the  meeting,  rosters  of 
committee  members,  and  substantive 
program  informaton.  A  summary  of  the 
meeting  will  be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592] 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 


Dated:  Decenber  10, 1986. 
B«tty  |.  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  86-28441  Filed  12-8-86:  8:45  am] 
BUXIMQ  COOC  4140-«1-«l 


Recombinant  DNA  Research: 
Proposed  Actions  Under  GuideHnes 

agency:  National  Institutes  of  Health, 
PHS,  DHHS. 

ACTION:  Notice  of  proposed  actions 
under  NIH  guidelines  for  research 
involving  recombinant  DNA  molecules. 

summary:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
National  Institutes  of  Health  (NIH) 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 
Interested  parties  are  invited  to  submit 
comments  concerning  these  proposals. 
These  proposals  will  be  considered  by 
the  Recombinant  DNA  Advisory 
Committee  (RAC)  at  its  meeting  on 
February  2, 1987.  After  consideration  of 
these  proposals  and  comments  by  the 
RAC,  the  Director  of  the  National 
Institutes  of  Health  will  issue  decisions 
on  these  proposals  in  accord  with  the 
Guidelines. 

DATE:  Comments  received  by  January 
22, 1987,  will  be  reproduced  and 
distributed  to  the  RAC  for  consideration 
at  its  February  2, 1987,  meeting. 
ADDRESS:  Written  comments  and 
recommendations  should  be  submitted 
to  the  Director,  Office  of  Recombinant 
DNA  Activities,  Building  31,  Room  3B10, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  All  comments  received 
in  timely  response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION: 
Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  (301)  496- 
6051. 

SUPPLEMENTARY  INFORMATION:  The  NIH 
will  consider  the  following  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 

I.  Proposed  Amendments  of  Sections  I- 
A  and  III-A  of  the  NIH  Guidelines 

Dr.  Bernard  Talbot,  Deputy  Director, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  has  requested  that 
the  following  proposed  amendments  of 
the  NIH  Guidelines  and  rationale  be 
published  for  comment  and  considered 
by  the  RAC: 


■N 


The  current  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  (Guidelines]  contain  the 
following  text  in  section  III-A  of  the 
Guidelines. 

If  the  experiments  in  this  category  are 
submitted  for  review  to  another  Federal 
agency,  the  submitter  shall  notify  ORDA; 
ORDA  may  then  determine  that  such  review 
serves  the  same  purpose,  and  based  on  that 
determination,  notify  the  submitter  that  no 
RAC  review  will  take  place,  no  NIH  approval 
is  necessary,  and  the  experiment  may 
proceed  upon  approval  from  the  other 
Federal  agency. 

This  text  appears  in  section  III-A  of 
the  Guidelines  and  is  applicable  only  to 
experiments  covered  by  Section  IIl-A. 

It  requires  that:  (1]  An  investigator 
who  has  submitted  a  proposal  to 
another  Federal  agency  notify  the  NIH 
Office  of  Recombinant  DNA  Activities 
(ORDA);  (2)  ORDA  determine  if  the 
review  serves  the  same  purpose  (as  NIH 
review);  (3)  and,  if  so,  ORDA  notify  the 
submitter  that  the  experiment  may 
proceed  upon  approval  from  the  other 
Federal  agency. 

On  )une  26, 1986,  the  Office  of  Science 
and  Technology  Policy  published  in  the 
Federal  Register  (51  FR  23302)  a 
"Coordinated  Framework  for  Regulation 
of  Biotechnology."  It  contains  a 
Preamble,  followed  by  Statements  of 
Policy  from  the  Food  and  Drug 
Administration,  Environmental 
Protection  Agency,  U.S.  Department  of 
Agriculture,  Occupational  Safety  and 
Health  Administration,  and  the  National 
Institutes  of  Health.  The  Preamble  states 
that. 

...  for  contained  federally  funded 
research  for  biomedical  and  agricultural 
purposes,  research  approval  will  be  granted 
by  the  funding  agency.  .  .  .  Jurisdiction  for 
release  may  be  under  SAE,  NSF,  APHIS,  or 
EPA. 

There  is  no  mention  in  the  June  26 
Federal  Register  document  of  any 
requirement,  once  approval  for  a 
recombinant  DNA  experiment  is 
obtained  from  a  Federal  agency  other 
than  NIH,  for  communication  with  the 
NIH  Office  of  Recombinant  DNA 
Activities.  And  indeed,  I  believe  that  the 
absence  of  such  a  requirement  should  be 
the  case;  not  only  for  experiments 
covered  by  Section  III-A  of  the 
Guidelines,  but  for  all  recombinant  DNA 
experiments. 

Therefore,  I  propose  the  following 
changes  in  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules. 

1.  Delete  from  section  III-A  of  the 
Guidelines  the  following  paragraph: 

If  the  experiments  in  this  category  are 
submitted  for  review  to  another  Federal 


agency,  the  submitter  shall  notify  ORDA: 
ORDA  KMir  An  detemiBR  Su«  audi  «e«4ewr 
serves  ^e  vmne  parpaae.  ■btiA  teaeri  >Gn  *>»»* 
detecBiiM  U*b.  naxify  4be  auh^lted  that  na 
RAC  review  will  lake  place,  mb  tiiii  «DBt»vaI 
is  necessary,  and  (he  experimeBt  may 
proceed  upon  appisval  from  fbe  other 
Federal  agenry. 

I.  A-dd  at  the ««! tff TOctton  1-A  rfthe 
GuidHmes  the  feiBowrng  pwat^itftjti: 

Ai\y  recombinant  DNA  expetimarU  which 
according  to  these  Guidelines  nequires 
approval  Ijy  the  Nationffl  Instttutes  of  HeaTth 
(NIH),  Tiwy  he  serrt  by  *e  wrfbmrtter  to  the 
NIH  or  to  BBOthef  Federal  agency  'imt  has 
jurisdictton  lor  rpvarw  aari  appaowvl.  Once 
approval  fatr  a  recombinant  DNA  expoineBt 
has  been  given  by  a  Federal  agency  etlier 
than  the  NIH  {whether  refeired  to  that  agency 
by  the  NIH,  or  sent  directly  there  by  the 
submitterj,  the  experimerrt  may  proceed 
without  the  neceretty  for  NfH  revi«w  or 
approval. 

n.  Prppesed  Revision  of  Sedioa  III-A-^ 
of  the  MH  GuideliBes 

Sectton  ffi-A^  of  the  NBi  GuAetiocB 
currently  reads  »  foUaws: 

III-A-2.  Debberaite  release  into  ikm 
environment  tsf  any  argsniszR  contsnang 
recombinant  DNA,  except  certain  pianls 
as  described  in  A|4>endix  L. 

At  its  meeting  on  September  29, 1986, 
the  RAC  voted  to  recommend  Ihat 
section  ni-A-2  be  revised  to  read  as 
follows: 

III-A-2.  Dehberate  release  into  the 
environment  of  any  orgarrimn  oontaimiig 
recombinant  DNA  except: 

a.  Certain  plants  as  described  in 
Appendix  L 

b.  Deletion  derivatives  not  otherwise 
covered  by  these  Guidelines. 

c.  Organisms  covered  in  exemption 
III-I>-2. 

This  recommendation  has  not  yet 
been  acted  upon  by  the  Director,  NIH, 
and  therefore  has  not  yet  been 
incorporated  into  the  NIH  Guidelines. 

The  RAC  Working  Group  on 
Definitions  met  on  December  5, 1986, 
and  recommended  that  section  III-A-2 
be  amended  to  read  as  follows: 

III-A-2.  Deliberate  release  into  the 
environment  of  any  organism  containing 
recombinant  DNA  except  those  hsted 
below.  The  term  "deliberate  release"  is 
defined  as  a  planned  introduction  of 
recombinant  DNA-containing 
microorganisms,  plants,  or  animals  into 
the  environment. 

a.  Introductions  conducted  under 
conditions  considered  to  be  accepted 
scientific  practices  in  which  there  is 
adequate  evidence  of  biological  and/or 
physical  control  of  the  recombinant 
DNA-containing  organisms.  The  nature 
of  such  evidence  is  described  in 
Appendices  L.  M,  N,  and  O. 

b.  Deletion  derivatives  not  otherwise 
covered  by  these  Guidelines. 
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c.  Organisms  covered  in  exemptign 
ffl-D-2. 

It  wasHre  hitent  off  the  "working  ^otiy) 
that  Appendix  L-wordd  be  Ihe  currenl 
Appendix  L  dealing  with  plants  wffli 
futnre  changes  to  be  rectmnnended  by 
the  RAC.  Appentfitjes  M,  N,  md  O 
would  be  paraUel  section,  to  be  wiiMen, 
covenag  nspeotiTdy  aoinwls, 
microorganisms  other  than  nauAies. 
and  vaccines. 

iT>e  niiiiu'tes  m  flre  December  5, 1986, 
meeting  of  the  working  ,groi^  wiH  be 
available  prior  to  the  February  2, 1S66, 
RAC  meeting. 

In.  Preposeo  revision  xn  3ecnon  ^^  or 
Section  m-A-2  elf  Ibe  NIH  GiddeGnes 

The  RAC  Working  Gnrap  tm 
DefiBiti(»s  at  tte  aveiing  oa  December 
5, 1986,  piassed  Ae  fdUownsncrtiafi 
with  regard  »o  ^he  <iefinitkm  trf 
recombinant  DNA: 

The  working  gronp  agreed  wtth  the 
concept  that  certain  tj^es  of 
recombinant  DNA  experimenls  which 
do  jaot  involve  the  iatreduction  of 
foreign  DNA  aeed  sot  be  asbjected  to 
special  regulation  as  "recombinant 
DNA."  The  woiidng  group  were  split  as 
to  ivhedier  they  preferred  dealing  with 
this  problem  by  changing  the  definition 
of  recombinant  DNA  or  by  further 
modifications  of  other  sections  of  the 
Gutdehnes  te.g.,  those  in  T0.-A-2). 
Therefore,  'fte  "wroAing  group  presents 
the  following  two  options  for  public 
comment  and  RAC  consideration: 

1.  Change  definition  of  recombinant 
DNA: 

"The  first  paragraph  of  section  I-B 
would  be  revised  to  read  as  follows 
(new  words  in  italics): 

In  the  context  of  these  Guidelines, 
recombinant  DNA  molecules  are  defined 
as  either  (i)  molecules  which  are 
constructed  outside  living  cells  by 
joining /ore/;^/?  natural  or  foreign 
synthetic  DNA  segments  to  DNA 
molecules  that  can  replicate  in  a  living 
cell,  or  (ii)  DNA  molecules  that  result 
fi'om  the  replication  of  those  described 
in  (i)  above. 

The  following  new  footnote  would  be 
added  at  the  word  "foreign": 

Rearrangements  involving  the  introduction 
of  DNA  from  different  organisms  or  different 
strains  of  an  organism  will  l>e  considered 
recombinant  DNA.  Deletions,  single-base 
changes  and  rearrangements  within  a  single 
genome  will  not  involve  the  introduction  of 
foreign  DNA  and  therefore  would  not  be 
considered  recombinant  DNA. 

2.  Modify  Section  III-A-2  to  read  as 
follows: 

III-A-2.  Deliberate  release  into  the 
environment  of  any  organism  containing 
recombinant  DNA  except  those  listed 
below.  The  term  "deUberate  release"  is 


defined  as  a  pLa  nnf.^i  intraduction  af 
recombinant  DNA-coatasutg  oicce- 
organisnw,  plaats,  or  MaiadiM  kito  ihe 
environment 

a.  Introductions  coodnoted  vnder 
conditions  mnfi^yrpj  to  ^  annriptnd 
scientific  practices  in  which  there  is 
ndpqustic  evidence  of  biological  «nd/or 
lihysicsl  oonlial  oiHaeivcamiumaai 
DNA-containing  TiigsnJMns  The ; 
of  sach  evidence  i»  dranrihfd  in 
Appendices  L,  M,  ^  and  O. 

b.  Deletian  deriva^ves  sod  i     ^ 
base  changes  oot  otherwise  oavBi«d  kf 
the  Guidelines. 

c.  ReairmageaaNii*  and  aoplificaiteB 
within  a  single  genome.  Aeafrai^enients 
invohm^  the  iatmdaoboa  of  ONA  fmn 
different  strains  «f  the  sasw  ocgaraan 
would  not  be  covered  by  dtis  exempttoa. 

TbeaDavtesoft^DeoeBBberS,  tSM, 
meetiog  of  the  Working  Groi^  on 
Defiiutions  wiU  be  available  prior  to  tfai 
February  2. 1SB6,  SAC  i 


rv.  Proposed  Kevisioiis  of  Appenffices 
C-n,  C-m,  and  C-IV 

Dr.  Frank  S.  Young,  Coounissiaaer  of 
Food  and  Drugs,  has  st^mittod  Ae 
following  protposed  revisioBS  of 
Appeadioee  C-H.  C-IU,  aad  C-IV,  and 

rationale: 

Cto  lose  26, 1S86.  a  SBa}or  statement  at 
federal  policy,  the  "Coordinated 
Framewoik  for  Regulation  of 
Biotechnolgy",  was  pubUshed  (51  FR 
23301-93).  We  believe  that  important 
clarifications  of  regulatory  policy  are  to 
be  found  there,  but  that  some  minor 
changes  in  the  NIH  Guidelines  are 
required  for  consistency  and  clarity. 

As  noted  on  page  23304  of  the  Jime  26 
document.  Appendices  C-II,  C-EQ,  and 
C-IV  of  die  NIH  Guidelines  contain  the 
statement  that: 

For  large-scale  (LS)  fermentation 
experiments  BLl-LS  physical  containment 
conditions  are  recommended.  However, 
following  review  by  the  IBC  of  appropriate 
data  for  a  particular  host-vector  system,  some 
latitude  in  the  appUcation  of  BLl-LS 
requirements  as  outlined  in  Appendix  K-D-A 
through  K-D-J'  is  permitted. 

The  document  continues: 

The  appropriate  large-scale  containment 
requirements  for  many  low-risk  [r]DNA 
derived  industrial  microorganisms  will  be  no 
greater  than  those  appropriate  for  the 
unmodified  parental  organisms. 

Together,  these  statements  imply  that 
the  actions  of  IBCs  should  ensure  that 
requirements  for  physical  containment 
of  low-risk  microorganisms  should  be 
appropriately  minimal,  i.e.,  only  those 
that  are  employed  routinely  for 
organisms  such  as  E.  coliK-12,  B. 
subtilis,  or  Saccharomyces  cerevisiae.  It 
should  be  noted  that  industrial 
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fermentation  has  a  long  and 
distinguished  history  and  currently 
accoimts  for  products  valued  at  more 
than  $2  billion  annually  (attachment. 
Tables  1-7).  All  but  a  minuscule 
proportion  of  this  production  employs 
non-pathogenic  organisms  and  is  carried 
out  safely  under  conditions  significantly 
less  restrictive  than  the  NIH  Guidelines' 
BLl-LS,  which  requires  that 
recombinant  organisms  be  handled  in  a 
closed  system,  that  culture  fluids 
containing  viable  organisms  not  be 
removed  ht)m  a  closed  system,  that 
exhaust  gases  removed  from  a  closed 
system  be  treated  by  filters  equivalent 
to  HEPA  filters,  etc. 

To  ensure  compliance  with  the  NIH 
Guidelines,  the  E.  coli  and 
Saccharomyces  cerevisiae  production 
organisms  used  to  manufacture  the  five 
DNA-derived  pharmaceuticals  approved 
by  FDA  (human  insulin,  human  growth 
hormone,  two  alpha-interferons,  and 
hepatitis  B  vaccine),  are  indeed  grown 
under  containment  conditions  at  least 
BLl-LS.  This  degree  of  containment  is 
expensive,  unwieldy  and  unnecessary. 

Despite  the  interpretation  discussed 
above  of  the  language  in  the  June  28 
document.  FDA  has  received  numerous 
inquiries  and  requests  from  academics, 
industrial  representatives,  and  others 
who  have  found  the  language  in  the  June 
26  document  and  the  NIH  Guidelines  not 


explicit  enough  for  purposes  of  strategic 
planning.  Therefore,  we  propose  the 
following  amendment  to  the  NIH 
Guidelines: 

In  Appendices  C-II.  C-III.  and  C-IV, 
delete  the  followinng  language: 

For  these  exempt  lalwratory  experiments, 
BLl  physical  containment  conditions  are 
recomniended. 

For  large-scale  (LS)  fermentation 
experiments  BLl-LS  physical  containment 
conditions  are  recommended.  However, 
following  review  by  the  IBC  of  appropriate 
data  for  a  particular  host-vector  system,  some 
latitude  in  the  application  of  BLl-LS 
requirements  as  outlined  in  Appendix  K-U-A 
through  K-U-F  is  permitted. 

And  substitute: 

For  these  exempt  lat>oratory  experiments, 
the  appropriate  physical  containment 
conditions  need  be  no  greater  than  those  for 
the  host  organism  unmodified  by 
recombinant  DNA  techniques. 

For  large-scale  (LS)  fermentation 
experiments,  the  appropriate  physical 
containment  conditions  need  be  no  greater 
than  those  for  the  host  organism  unmodified 
by  recombinant  DNA  techniques. 

Thank  you.  We  hope  that  this 
proposal  will  receive  consideration  by 
the  RAG  at  the  earliest  opportunity. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Pn^am  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 


official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
Programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 

Dated:  December  11, 1966. 
Barnard  Talbot, 

Acting  Director,  National  Institute  of  Allergy 

and  Infectious  Diseases. 

[FR  Doc  86-26442  Field  12-18-66;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupatioruil  Safety  and  Health 
Administnition 

29  CFR  Part  1910 
(Docket  No.  S-760] 

(  Hazardous  Waste  Operations  and 
Emergency  Response 

AOCNCy:  Occupational  Safety  and 
Health  Administration;  Labor. 
ACnOK  Interim  Rnal  rule. 

SUMMARY:  This  interim  final  rule 
amends  the  Occupational  Safety  and 
Health  Administration  (OSHA) 
standards  for  hazardous  materials  in 
Subpart  H  of  29  CFR  Part  1910  by  adding 
a  new  {  1910.120  containing  employee 
protection  requirements  for  workers 
engaged  in  hazardous  waste  operations 
including  emergency  response  to 
hazardous  substance  incidents. 

Coverage  includes  employees 
involved  in  responses  covered  by  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  as  amended  (CERCLA  or 
"Superfund"  Act)  (Pub.  L  96-510.  42 
U.S.C.  9601  et  aeq.  94  Stat  2767]  such  as 
clean-up  of  hazardous  waste  sites, 
certain  hazardous  waste  operations 
conducted  under  the  Resource 
Conservation  and  Recovery  Act  of  1978 
as  amended  (RCRA)  [Pub.  L  94-580,  42 
use.  6901  et seq.  90 Stat  2795),  and 
emergency  response  to  incidents 
involving  the  handling,  processing  and 
transportation  of  hazardous  substances. 

The  issuance  of  this  interim  final  rule 
is  mandated  by  section  126(e)  of  the 
"Superfund  Amendments  and 
Reauthorization  Act  of  1966"  (SARA) 
[Pub.  L  99-499).  The  interim  final  rule 
will  regulate  employee  safety  and  health 
at  hazardous  waste  operations  and 
during  emergency  response  to 
hazardous  substance  incidents  until  a 
final  standard,  also  mandated  by  section 
126  of  SARA,  is  issued  by  OSHA  and 
becomes  effective.  The  final  OSHA 
standard  also  mandated  by  section  126 
of  SARA  is  the  subject  of  a  Notice  of 
Proposed  Rulemaking  which  will  be 
published  shortly. 

DATCS:  Interim  rule  effective  December 
19, 1986:  various  stari-up  dates  have 
been  established  in  paragraph  (p)  of  the 
standard.  The  incorporation  by 
reference  of  certain  publications  hsted 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
December  19, 1986. 
Fon  FUftTHCfi  mronMATiOM  contact: 
Mr.  ]ames  F.  Foster.  U.S.  Department  of 
Labor.  Occupational  Safety  and  Health 
Administration.  Division  of  Consumer 


Affairs.  Room  S-4220,  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
202-523-8151. 

This  interim  final  rule  was  prepared 
by  Michael  B.  Moore  and  Chappell  D. 
Pierce.  Directorate  of  Safety  Standards, 
Office  of  Fire  Protection  Engineering  and 
Systems  Safety  Standards.  (202)  523- 
7225. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  October  17, 1986,  the  President 
signed  into  law  the  "Superfund 
Amendments  and  Reauthorization  Act 
of  1986"  (SARA)  [Pub.  L  99-499).  As 
part  of  SARA  the  Secretary  of  Labor 
("Secretary")  is  directed  to  issue  an 
interim  final  rule  within  60  days  after 
the  date  of  enactment,  which  is  to 
provide  no  less  protection  for  workers 
engaged  in  covered  operations  than  the 
protections  contained  in  the 
Environmental  Protection  Agency's 
(EPA),  'Health  and  Safety  Requirements 
for  Employees  Engaged  in  Field 
Activities"  manual  (EPA  Order  1440.2) 
dated  1981  and  the  existing  OSHA 
standards  under  Subpart  C  of  29  CFR 
Part  1926.  SARA  also  directs  the 
Secretary  to  issue,  within  one  year,  a 
final  standard  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  for  the  health  and  safety  of 
employees  engaged  in  hazardous  waste 
operations.  SARA  further  indicates  that 
certain  specific  areas  of  employee 
protection  (i.e.,  medical  surveillance, 
personal  protective  equipment,  training, 
and  others)  contained  in  section  126(b) 
are  relevant  to  protect  employees 
engaged  in  hazardous  waste  operations. 

The  interim  final  rule  issued  today 
becomes  effective  immediately  and  will 
remain  in  e^ect  until  one  year  after 
issuance  of  the  final  OSHA  standard, 
which  will  be  proposed  shortly. 
Congress  has  clearly  directed  in  section 
126(e)  that  these  interim  final  rules 
become  effective  upon  issuance  and  the 
standard  provides  this.  Implementation 
is  to  commence  immediately,  however, 
various  start-up  dates  are  set  forth  in 
paragraph  (p)  of  the  standard  which 
recognize  that  full  implementation 
cannot  be  completed  immediately  for 
some  provisions.  In  addition  OSHA  will, 
of  course,  recognize  greater  feasibility 
constraints  in  the  first  three  months  of 
the  standard  and  take  those  constraints 
into  account  in  enforcement. 

This  interim  final  rule  has  been 
adopted  from  the  language  of  the  EPA 
manual  entitled  "Health  and  Safety 
Requirements  for  Employees  Engaged  in 
Field  Activities"  (1981)  and  the  language 
of  OSHA's  safety  and  health  standards 
in  Subpart  C  of  29  CFR  Part  192&  The 
interim  final  rule  also  contains  language 


taken  from  various  documents  issued 
either  jointly  or  solely  by  the  EPA, 
OSHA,  the  U.S.  Coast  Guard,  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  OSHA  has 
specifically  used  the  joint  OSHA/EPA/ 
USCG/NIOSH  document  entitled, 
"Occupational  Safety  and  Health 
Guidance  Manual  for  Hazardous  Waste 
Site  Activities"  (Preamble  Reference  6), 
as  an  outline  in  preparing  this  interim 
rule.  This  four  agency  manual  has  been 
developed  as  a  result  of  the 
collaborative  efforts  of  professionals 
representing  the  fotu-  agencies.  These 
professionals,  who  are  knowledgeable 
in  hazardous  waste  operations,  worked 
with  over  100  experts  and  organizations 
in  the  development  of  the  criteria 
contained  in  this  manual.  The  manual 
was  published  in  October  1985  and  is 
public  information.  The  manual  is  a 
guidance  document  for  managers 
responsible  for  occupational  safety  and 
health  programs  at  inactive  hazardous 
waste  sites.  The  manual  is  intended  for 
use  by  government  officials  at  all  levels 
and  contractors  involved  with 
hazardous  waste  operations.  The 
manual  provides  general  guidance  and 
is  intended  to  be  used  as  a  preliminary 
basis  for  developing  a  specific  health 
and  safety  program  for  hazardous  waste 
operations.  Further  the  major  subject 
areas  listed  in  SARA  section  126(b)  are 
nearly  identical  to  these  major  chapters 
listed  in  the  manual. 

Congress  indicated  that  reasonably 
comprehensive  protection  was  intended 
for  employees  at  hazardous  waste 
operations,  as  discussed  below,  covering 
more  than  the  minimum  requirements 
specified  in  the  EPA  manual  (EPA  Order 
1440.2)  and  Subpart  C  of  29  CFR  Part 
1926.  In  light  of  the  short  period  of  time 
Congress  directed  for  issuance  of  this 
standard.  OSHA's  utilization  of 
recognized  sources  of  guidance  which 
have  been  created  by  experts  in  the  area 
and  utilizing  the  resources  of  relevant 
agencies  is  appropriate. 

In  view  of  the  brief  period  given  for 
the  issuance  of  this  document,  it  may  be 
necessary  to  issue  minor  corrections  in 
the  near  future. 

n.  Summary  and  Explanation  of  the 
Standard 

Paragraph  fa} — Scope,  Application,  and 

Definitions  S 

In  paragraph  (a)(1),  Scope.  OSHA  has 
defined  the  scope  of  the  standard  to 
include: 

(i)  Hazardous  substance  response 
operations  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
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as  amended  (CERCLA)  including  initial 
investigations  at  CERCLA  sites  before 
the  presence  or  absence  of  hazardous 
substances  has  been  ascertained: 

(ii)  Major  corrective  actions  taken  in 
clean-up  operations  under  the  Resource 
Conservation  and  Recovery  Act  of  1976 
as  amended  (RCRA); 

(iii)  Operations  involving  hazardous 
waste  storage,  disposal  and  treatment 
facilities  regulated  under  40  CFR  Parts 
264  and  265  pursuant  to  RCRA  except 
for  small  quantity  generators  and  those 
employers  with  less  than  90  days 
accumulation  of  hazardous  wastes  as 
defined  in  40  CFR  262.34; 

(iv)  Hazardous  waste  operations  sites 
that  have  been  designated  for  clean-up 
by  state  or  local  governmental 
authorities;  and 

(v)  Emergency  response  operations  for 
releases  of  or  substantial  threats  of 
releases  of  hazardous  substances  and 
post-emergency  response  operations  to 
such  releases. 

Thus  this  standard  will  cover 
hazardous  waste  clean-up  operations  at 
CERCLA  sites,  RCRA  sites,  emergency 
response  sites  and  those  sites 
designated  by  State  or  local 
governments.  It  will  also  cover  other 
hazardous  waste  operations,  such  as 
storage,  disposal  or  treatment  of 
hazardous  waste  at  RCRA  facilities. 

OSHA  believes  that  Congress 
intended  the  interim  rule  to  have  a 
broad  scope  and  application.  This  is 
indicated  by  the  legislative  intent  as 
reflected  in  the  language  of  SARA.  The 
language  of  section  128(e)  explicitly 
states  that  the  Secretary  "shall  issue 
interim  final  regulations  under  this 
section. . . "  (emphasis  supplied).  "Under 
this  section"  refers  to  the  entire  section 
126  of  SARA.  And,  as  previously  noted, 
section  128(a)  mandates  safety  and 
health  standards  for  the  protection  of 
employees  engaged  in  hazardous  waste 
operations.  Thus,  OSHA  believes 
Congress  intended  the  interim  final  rule 
to  mirror  section  126  and  provide 
protective  provisions  to  employees 
engaged  in  hazardous  waste  operations. 

The  argument  is  buttressed  further  by 
the  fact  that  section  126(e)  states  that 
the  interim  final  rule  shall  provide  no 
less  (emphasis  added)  protection  for 
workers  employed  by  contractors  and 
emergency  response  workers  than  the 
protection  contained  in  the 
Environmental  Protection  Agency 
Manual  "Health  and  Safety 
Requirements  for  Employees  Engaged  in 
Field  Activities"  and  exiting  standards 
under  Subpart  C  of  29  CFR  Part  1926. 
The  two  sources  cited  in  section  128(e) 
are  not  a  limitation  on  the  scope  of  the 
interim  rule.  Rather,  this  language 
establishes  the  minimum  amount  of 


protective  provisions,  with  the  broad 
parameters  of  employee  protection 
delineated  by  the  remainder  of  section 
128. 

This  interpretation  is  reinforced 
because  SARA  is  a  freestanding 
statutory  provision  and  not  an 
amendment  to  CERCLA.  The  clear 
Congressional  intent  then  is  to  provide 
protection  to  employees  whenever  they 
deal  with  hazardous  wastes. 

The  hazards  an  employee  faces  at  a 
RCRA,  CERCLA,  or  emergency  response 
site  are  the  same  hazards.  The  risk  of 
exposure  is  to  the  same  types  of 
hazardous  substances.  The  scope  of  the 
regulation  fulfills  the  Congressional 
mandate:  to  effectively  i>rovide  for 
employee  health  and  safety  at 
hazardous  waste  operations  and 
emergency  response  incidents. 

As  indicated  in  the  application 
provisions,  different  provisions  of  the 
standard  apply  to  clean-up  operations, 
regular  hazardous  waste  operations  and 
emergency  response  to  take  into  account 
relevant  differences. 

Further  the  term  "hazardous  waste 
operation"  is  used  in  section  126(a)  of 
SARA.  "Hazardous  waste"  is  also  a 
term  used  in  RCRA  and  there  is  no 
indication  from  SARA  or  its  legislative 
history  that  RCRA  facilities  were  to  be 
excluded  from  coverage  by  this  interim 
rule.  This  is  a  further  reason  why  OSHA 
has  included  RCRA  hazardous  waste 
operations  under  the  coverage  of  this 
interim  final  role.  However,  small 
quantity  generators;  employers  who 
have  less  than  90  days  of  hazardous 
waste  accumulation;  and  solid  waste 
disposal  operations  which  do  not 
involve  hazardous  waste  are  not 
covered  by  this  interim  final  rule.  Also, 
employees  at  hazardous  waste  sites 
who  will  not  be  exposed  or  do  not  have 
the  potential  to  be  exposed  to  hazardous 
substances  are  not  covered  by  this 
interim  final  rule. 

Emergency  response  employees  who 
respond  or  will  respond  to  incidents 
involving  hazardous  substances  are 
covered  by  this  interim  final  rule.  Public 
employees  of  stales  that  have 
agreements  with  OSHA  under  section  18 
of  the  OSH  Act  must  issue  regulations  at 
least  as  effective  as  these  to  protect 
public  employees. 

Municipal  or  other  sanitary  landfills 
that  handle  domestic  wastes  are  not 
covered.  Similar  waste  paper  or  scrap 
metal  operations  are  generally  not 
covered  because  of  the  type  of  wastes 
they  handle.  But  they  could  be  covered 
if  they  have  clean-ups  for  or  handle 
hazardous  wastes  meeting  the  scope 
provisions  of  the  standard. 

Operations  with  no  exposure  to  on- 
site  hazardous  substances,  i.e.,  road 


building  for  site  access,  construction  of 
on-site  or  the  setting  up  of  temporary 
facilities  in  the  clean  zone  or  the  closure 
of  a  RCRA  site  involving  the  building  of 
a  clay  cap  over  hazard  wastes,  are 
considered  to  be  construction  activities 
covered  by  the  standards  in  29  CFR  Part 
1926. 

The  scope  and  application  provisions 
carry  out  the  intent  of  Congress  and  are 
consistent  with  good  occupational 
safety  and  health  policy.  Employees 
performing  clean-up  operations  imder 
CERCLA.  RCRA  (corrective  actions)  and 
post  emergency  response,  generally 
those  employees  likely  to  have  the 
highest  exposures  to  hazardous 
substances  over  a  longer  period,  are 
covered  by  virtually  all  the  provisions  of 
the  rule.  Employees  exposed  to 
hazardous  wastes  in  routine  RCRA 
hazardous  waste  operations,  who  are 
regularly  exposed  to  hazardous  wastes 
but  In  a  more  controlled  environment, 
are  covered  by  the  more  limited 
requirements  of  paragraph  (o)  of  the 
interim  final  rule.  Emergency  response 
workers,  exposed  usually  for  short 
periods  to  often  unknown  but  possibly 
high  levels  of  hazardous  substances, 
have  specific  provisions  directed 
towards  this  situation. 

In  paragraph  (aX2),  Application. 
OSHA  designates  the  requirements 
which  apply  to  the  specific  woric 
activities  covered  by  this  interim  final 
rule.  The  requirements  set  forth  in 
paragraph  (1)  of  this  section  specifically 
apply  to  the  work  conducted  by 
emergency  response  personnel,  such  as 
fire  fighters,  emergency  medical  system 
(EMS)  employees  and  police,  when  they 
respond  to  hazardous  substance 
incidents. 

The  requirements  set  forth  in 
paragraph  (o)  of  this  section  specifically 
apply  to  the  hazardous  waste  operations 
at  RCRA  sites  which  are  involved  in 
disposal,  treatment,  storage  and 
handling  of  hazardous  waste.  The 
exclusion  of  small  quantity  operators 
and  less  than  90-day  accumulators 
excludes  from  coverage  by  the  interim 
rule  operators  such  as  dry  cleaners  and 
gas  stations  which  come  within  the 
purview  of  RCRA  but  are  not  hazardous 
waste  operators  in  the  normal  meaning 
of  the  term.  The  approximately  4.000 
RCRA  sites  where  reasonably  large 
quantities  of  hazardous  wastes  are 
regularly  handled,  treated  and  stored 
are  covered  by  the  rule.  This  reflects  the 
legislative  intent,  meets  the  normal 
meaning  of  hazardous  waste  operations 
and  covers  the  type  of  safety  and  health 
hazards  that  this  regulation  is  designed 
to  control. 
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Most  of  the  requirenwnts  of  the 
interim  rule  apply  to  dean-up  activities 
of  hazardous  substances  or  haxardoue 
wastes  at  CERCLA  sites,  corrective 
actions  at  RCRA  sites,  and  ciean-up 
operations  of  hazardous  substances  at 
emergency  incidents  after  emersency 
response  personnel  have  concluded 
their  duties. 

The  employer  must  also  comply  with 
the  standards  in  23  CFR  Parts  1910  and 
1928,  as  well  as  with  the  requirements 
specifically  covered  in  this  interim  rule. 
If  there  is  a  conflict  or  overlap,  the  more 
protective  provisions  are  to  apply.  Since 
this  interim  rule  does  not  cover  all  of  the 
hazards  present  at  hazardous  waste 
operations,  other  OSHA  standards  in 
Parts  1910  and  1926  apply  also.  Other 
OSHA  standards  cover  many  other 
hazards,  and  OSHA  wants  to  make 
clear  that  the  other  standards  continue 
to  apply.  Also,  hazardous  waste 
operators  who  are  not  within  the  scope 
of  this  standard  are  covered  by  the  Parts 
1910  and  1928  standards. 

In  paragraph  (a)(3).  Definitions, 
OSHA  has  defined  various  terms  used 
in  this  rulemaking.  The  definitions  for 
hazardous  substances  and  hazardous 
wastes  have  been  taken  from  the  U.S 
Environmental  Protection  A^ncy  (EPA) 
and  U.S.  Department  of  Transportation 
(DOT)  regulations.  This  has  been  done 
to  assure  consistency  and  compatibility 
between  this  interim  rule  and  the  rules 
and  regulations  of  the  EPA  and  DOT. 
The  remaining  definibona  have  been 
taken  for  the  most  part  from  SARA,  the 
four  agency  manual  (Reference  8)  or 
existing  OSHA  standards. 

The  term  "estabUshed  permissible 
exposure  limit"  is  defined  to  give 
direction  as  to  the  appropriate  degree  of 
protection  needed  to  be  achieved  by 
personal  protective  equipment  and  other 
similar  purposes. 

Paragraph  (b)— General  Requirements 

In  paragraph  fb).  General 
requirements,  OSHA  sets  forth  for  the 
most  part  a  summary  of  requirements 
which  are  specified  in  detail  in  later 
paragraphs.  The  preamble  discussion  for 
later  paragraphs  sets  forth  the  reasons 
for  the  various  provisions.  Many  of 
these  requirements  are  part  of  the 
minimum  requirements  which  Congress 
directed  OSHA  to  issue  in  section  128(e) 
of  SARA.  The  EPA  manual  (EPA  Order 
1440.2)  referenced  in  section  128(e) 
requires  extensive  training  and  medical 
surveillance  programs.  Subpart  C  of  29 
CFR  Part  1928,  also  referenced,  requires, 
in  addition,  accident  prevention 
programs  (8  192«.2G(b)).  use  of 
appropriate  personal  protective 
equipment  (§  1926.28).  sanitation  and 
illtmiination  requirements  (§§  1928.26 


and  1928.27),  provisions  on  safe 
handling  of  toxic  substances  (S  1926.21 
(b)(5)),  precautions  in  confined  spaces 
(S  1926.21(b)(6))  and  similar  provisions. 
Congress  also  directed  additional 
provisions  for  the  proposed  regulation, 
which  are  considered  relevant  for  the 
interim  regulation.  These  include 
engineering  controls,  maximum 
expostire  limits  and  monitoring, 
handling  requirements,  decontamination 
procedures  and  emergency  response. 
Based  on  this  comprehensive  statutory 
direction  OSHA  believes  that  fte  intent 
of  Congress  is  to  have  employers 
implement  a  safety  and  health  program 
that  will  address  the  recognized  serious 
hazards  to  employees  involved  in 
hazardous  waste  operations.  Therefore, 
OSHA  has  incorporated  the  more 
important  elements  of  section  128(b), 
along  with  the  mandatory  provisions  of 
section  126(e)  of  SARA,  into  this  rule. 
Each  general  requirement  in  paragraph 
(b)  caOs  for  employer  action  and  directs 
the  employer  to  the  specific  paragraph 
of  this  rule  that  contains  the  duties  in 
greater  detail. 

OSHA  believes  that  these 
requirements  are  necessary  to  assure 
adequate  employee  protection  to  the 
known  hazards  faced  by  employees.  The 
language  used  in  these  requirements  has 
been  adapted  from  the  various 
domments  listed  in  the  Reference 
section  of  this  preamble. 

Three  of  the  subparagraphs  in 
paragraph  (b)  do  not  reference  other 
paragraphs  in  the  regulation.  Paragraph 
(b)(1)  requires  the  employer  to  develop  a 
safety  and  health  program  for  hazardous 
waste  operations.  Such  programs  are 
part  of  the  requirements  mandated  by 
SARA  for  the  interim  rule.  Thus,  Subpart 
C  of  29  CFR  Part  1928  requires  such  a 
program  in  §  1926.20(b)  and  EPA  Order 
1440.2  requires  training  in  "safety  plan 
development"  (pg.  5).  OSHA's 
experience  also  establishes  that  a  safety 
and  health  program  is  necessary  to 
protect  employees  so  that  hazards  are 
assessed  and  control  programs  are 
systematically  laid  out.  Prior  OSHA 
section  6(b]  health  standards  require  a 
compliance  plan  to  set  forth  a  health 
program  to  protect  employees  from  the 
hazard. 

Paragraph  (b)(14)  requires  compliance 
with  Subpart  P  of  29  CFR  Part  1928 
which  covers  excavation.  OSHA 
considers  that  those  provisions  already 
apply,  but  they  are  singled  out  because 
they  are  particularly  important  to 
monitor  since  much  excavation  activity 
occurs  on  hazardous  waste  sites. 

Paragraph  (b)(15)  requires  employers 
to  notify  contractors  and  subcontractors 
of  the  hazards  identified  by  the 
employer  at  hazardous  waste 


operations.  Sections  128(b)(2)  and  (e)  of 
SARA  indicate  Congress's  specific 
interest  in  protecting  employees  of 
contractors  and  in  Involving  contractors 
in  the  safe  operation  of  hazardous  waste 
sites.  This  provision  assists  the 
contractor  to  become  aware  of  the  risks 
so  that  the  contractor's  empkjyees  may 
be  better  protected. 

Paragraph  (c)—Site  Characterization 
and  Analysis 

For  an  effective  safety  and  health 
program,  which  Congress  clearly  intends 
for  employees,  the  employer  needs  to 
know  the  hazards  faced  by  employees  in 
order  to  develop  and  implement 
effective  control  measures.  Site 
characterization  provides  the 
information  needed  to  identify  site 
hazards  and  to  select  employee 
protection  methods.  The  more  accurate, 
detailed,  and  comprehensive  the 
information  available  about  a  site,  the 
more  the  protective  measures  can  be 
tailored  to  the  actual  hazards  that  the 
employees  may  encounter.  Congress 
clearly  intended  that  such  a  requirement 
be  included.  Subpart  C  of  29  CFR  Part 
1926  referenced  in  section  126(e]  of 
SARA  requires  "frequent  and  regular 
inspections  of  the  job  site"  (29  CFR 
192e.20(b)(2]).  Also  section  126(bKl)  of 
SARA  provides  for  site  analysis.  Also 
item  #9  of  the  EPA  manual  (EPA  Ordor 
1440.2)  addresses  this  practice. 

Site  characterization  generally 
proceeds  in  three  phases: 

1.  Prior  to  site  entry,  gather 
information  away  from  the  site,  conduct 
reconnaissance  from  the  site  perimeter 
and  conduct  o^site  characterization. 

2.  Conduct  onsite  surveys.  During  this 
phase,  restrict  site  entry  only  to 
recoimaissance  personnel 

3.  Once  the  site  has  been  determined 
safe  for  commencement  of  other 
activities,  continue  monitoring  to 
provide  an  updated  source  of 
information  about  site  conditions. 

It  is  important  to  recognize  that  site 
characterization  is  a  continuous  process. 
At  each  phase  of  site  characterization, 
information  shall  be  obtain^  and 
evaluated  to  define  the  potential 
hazards  of  the  site.  This  assessment 
shall  be  used  to  develop  a  safety  and 
health  plan  for  the  next  phase  of  work. 
In  addition  to  the  formal  information 
gathering  that  takes  place  during  the 
phases  of  site  diaracterization 
described  here,  all  site  personnel  should 
be  constantly  alert  for  new  information 
about  site  conditions.  Other 
requirements  of  this  section  have  been 
adopted  from  reference  6. 
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Paragraph  (dJ—Site  Control. 

As  part  of  the  employers'  site  safety 
and  health  plan,  this  paragraph  requires 
the  employer  to  consider  site  control  to 
minimize  potential  contamination  of 
employees.  Several  items  need  to  be 
considered,  such  as  establishing  work 
zones,  so  that  employees  know  the 
hazards  in  different  areas  and  will  keep 
out  of  hazardous  areas  where  the 
employees'  presence  is  not  required.  Use 
of  a  buddy  system  and  good  site 
communications  will  assist  in  rescue  of 
employees  who  become  unconscious, 
trapped  or  otherwise  seriously  disabled 
on  site. 

Site  control  is  especially  important  in 
emergency  situations.  Paragraph  (d) 
describes  the  basic  components  of  a 
program  to  control  the  activities  and 
movements  of  employees  and  equipment 
at  a  hazardous  waste  site. 

Several  site  control  procedures  can  be 
implemented  to  reduce  employee 
exposure  to  chemical,  physical, 
biological,  and  safety  hazards.  The 
degrees  of  site  control  necessary 
depends  on  site  characteristics,  site  size, 
and  the  surrounding  conununity.  The 
site  control  program  should  be 
established  in  the  planning  stages  of  a 
project  and  modified  based  on  new 
information  and  site  assessments 
developed  during  site  characterization. 
The  appropriate  sequence  for 
implementing  these  measures  should  be 
determined  on  a  site-specific  basis.  In 
many  cases,  it  will  be  necessary  to 
implement  several  measures 
simultaneously. 

The  text  used  in  this  paragraph  has 
been  adapted  from  Reference  6.  Item  9 
of  the  EPA  manual  (Order  1440.2) 
indicates  the  need  for  this.  In  addition 
Subpart  C  of  29  CFR  Part  1926^rovides 
for  regular  inspection  of  job  sites  so 
hazards  on  the  site  can  be  controlled. 

Paragraph  (e)— Training.  . 

The  interim  final  rule  includes  specific 
provisions  for  initial  and  review  training 
of  employees  before  they  are  permitted 
to  engage  in  hazardous  waste  operations 
that  could  expose  them  to  safety  and 
health  hazards.  Both  the  EPA  manual 
and  29  CFR  1926.21  and  1926.22  referred 
to  in  section  126(e)  of  SARA  have 
training  and  information  requirements. 
The  EPA  manual  has  specific  provisions 
for  basic,  intermediate  and  advanced 
training.  It  requires  40  hours  training  for 
employees  managing  uncontrolled 
hazardous  waste  sites,  24  hours  for 
employees  engaged  in  routine  activities 
and  32  hours  for  intermediate  activities. 
Additionally,  section  126  generally  has 
requirements  for  extensive  training 
programs.  The  clear  congressional  intent 


of  the  interim  final  rule  training 
provisions  is  to  provide  employees  with 
the  knowledge  and  skills  necessary  to 
perform  hazardous  waste  clean-up 
operations  with  minimal  risk  to  their 
safety  and  health. 

The  provisions  for  employees  include 
a  minimum  of  40  hours  of  initial 
instruction  off  the  site,  and  a  minimum 
of  3  days  of  actual  field  experience 
under  the  direct  supervision  of  a  trained 
and  experienced  supervisor,  at  the  time 
of  job  assignment.  This  amount  of 
training  is  specifically  directed  by 
Congress  for  the  interim  final  rule  by  its 
reference  to  the  EPA  manual  which 
basically  requires  this  amount  of 
training  for  hazardous  waste  operators 
and  Congress  has  specifically  imposed 
these  hour  and  day  requirements  under 
section  126(d)  of  SARA  for  the  proposed 
final  standard.  There  are  slight 
differences  between  the  EPA  manual 
and  section  126(c)  of  SARA.  But  they  are 
sufficiently  slight  so  that  OSHA  believes 
it  appropriate  to  make  the  interim  final 
rule  consistent  with  what  Congress 
directs  for  the  proposed  final  rule  so  that 
employers  need  not  make  minor 
modifications  to  their  training  programs 
after  two  years. 

In  addition  there  are  often  many 
hazards  at  a  waste  site.  The  employee 
needs  to  be  trained  to  recognize  the 
hazards  and  appropriate  work  practices 
to  minimize  those  hazards.  The 
employee  also  needs  to  be  well  trained 
in  the  use  of  respirators  and  other  forms 
of  PPE.  Without  training  those  may  not 
be  used  effectively  and  will  not  provide 
adequate  protection.  An  extensive 
training  program  is  necessary  to  achieve 
these  objectives.  The  paragraph 
specifies  these  and  the  other  items 
needed  for  effective  training  to  avoid 
hazards. 

Managers  and  supervisors  directly 
responsible  for  hazardous  waste  site 
operations  are  to  receive  the  same 
training  as  that  of  employees  and  at 
least  eight  additional  hours  of 
specialized  training  on  managing 
hazardous  waste  operations.  Since  these 
people  are  responsible  for  directing 
others,  it  is  necessary  to  enhance  their 
ability  to  provide  guidance  and  to  make 
informed  decisions.  Both  the  EPA 
manual  and  section  126(e)  of  SARA 
direct  eight  hours  of  additional  training 
for  supervisors  and  managers. 

The  provisions  also  state  that 
employees  shall  be  retrained  on  an 
armual  basis  on  relevant  matters  such 
as  review  of  health  hazards  and  use  of 
personal  protective  equipment. 
Employees  at  hazardous  waste 
operations  face  serious  health  and 
safety  risks.  Reminders  are  needed  of 
this  and  of  work  practices  to  avoid 


hazards.  Personal  protective  equipment 
provides  much  of  their  protection.  If 
there  is  no  retraining  in  the  use,  care 
and  maintenance  of  said  equipment 
such  equipment  is  unlikely  to  be  utilized 
in  a  manner  to  provide  adequate 
protection.  The  regulation  provides  for 
eight  hours  of  annual  retraining.  The 
EPA  manual  for  refresher  training  (item 
#10)  requires  this  amount  of  training. 

In  all  areas  of  training,  whether  it  be 
for  general  site  employees,  on-site 
supervisors  or  for  the  use  of  specific 
equipment,  the  level  of  training  provided 
needs  to  be  consistent  with  the  worker's 
job  function  and  responsibilities.  The 
training  information  should  be  presented 
clearly  and.  as  a  further  safeguard, 
refi'esher  training  should  be  supplied  to 
reemphasize  the  initial  training  and  to 
update  employees  on  any  new  poUcies 
or  procedures. 

A  less  detailed  training  provision  is 
provided  for  employees  working  at 
routine  operation  on  RCRA  sites.  Those 
sites  will  have  more  stable  working 
conditions  and  the  hazards  will  be 
better  identified  and  more  carefully 
controlled.  Therefore  OSHA  beheves 
na\.  as  extensive  training  is  needed  for 
those  employees  for  the  interim  rule. 
OSHA  specifies  24  hours  for  the 
required  training  based  on  the  EPA 
manual  which  specifies  this  as  the  basic 
level  of  training  for  most  routine  field 
activities.  OSHA  in  the  proposal 
document  will  request  comment  whether 
this  or  a  greater  amount  of  training  is 
appropriate  for  the  permanent  rule. 

Paragraph  (f)— Medical  Surveillance 

The  interim  final  rule  both  includes 
specific  provisions  for  baseline  and 
periodic  medical  examinations.  The  EPA 
manual  referred  to  in  section  126(e)  of 
SARA  has  requirements  for  both  initial 
or  baseline  and  periodic  medical 
examinations.  The  examinations  are  to 
be  provided  to  those  routinely  exposed 
to  hazardous  substances,  to  those  whose 
duties  are  physically  taxing  and  those 
who  routinely  wear  respirators.  In 
addition  section  126(b)  provides  that 
routine  medical  examinations  are  to  be 
provided  to  workers  engaged  in 
hazardous  waste  operations.  Although 
the  language  is  slightiy  different  the 
clear  intent  is  to  provide  a 
comprehensive  medical  surveillance 
program  for  employees  engaged  in 
hazardous  waste  operations  where  it  is 
medically  prudent. 

The  paragraph  states  medical 
surveillance  is  to  be  provided  to 
employees  who  have  been  or  are 
expected  to  be  exposed  to  hazardous 
substances  or  health  hazards  above 
estabhshed  permissible  exposure  limits 
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for  30  or  more  days  in  a  12-month  period 
or  who  wear  respirators  30  days  during 
the  year.  These  are  the  employees  who 
will  be  at  greater  health  risk  aiid 
employees  who  wear  respirators  need  to 
be  examined  to  determine  whether  they 
can  safely  do  so  as  a  routine  matter. 
Some  dividing  line  is  needed,  because 
employees  who  might  be  present  on  a 
hazardous  waste  site  only  a  few  days  a 
year  or  working  in  areas  such  as  offices 
or  the  periphery  where  exposures  are 
low  would  not  normally  benefit  from 
medical  surveillance  as  their  likely 
cumulative  exposures  to  toxic  chemicals 
would  be  very  low  probably  not 
significantly  higher  than  the  general 
population.  The  EPA  manual  indicates 
some  dividing  line  is  appropriate 
because  it  directs  medical  surveillance 
only  for  employees  "routinely"  exposed 

Wearing  respirators  for  any  part  of 
each  of  30  days  will  require  medical 
surveillance  because  it  indicates  routine 
exposure  to  toxic  chemicals.  There  is  no 
requirement  that  there  be  240  hours  of 
respirator  use  before  medical 
surveillance  is  required.  Similarly  being 
exposed  over  established  safe  levels  to 
several  chemicals  each  for  less  than  30 
days  but  totalling  more  than  30  days  pei 
year  requires  medical  surveillance.  This 
indicates  routine  exposures  to 
hazardous  substances  and  also 
combinations  of  chemicals  may  cause 
synergistic  effects  creating  greater 
health  hazards  than  an  individual 
chemical. 

OSHA  has  based  many  of  the  details 
of  medical  surveillance  on  its 
experience  in  issuing  health  standards 
under  section  6(b)  of  the  OSH  Act  and 
as  directed  by  section  6(b)(7)  of  the  Act. 
Congress  would  be  knowledgable  that 
medical  surveillance  requirements  in 
these  standards  represent  OSHA"b 
expert  judgement  of  what  is  an 
appropriate  medical  surveillance 
program. 

The  appropriate  medical  tests  and 
examinations  depend  on  the  substances 
an  employee  is  exposed  to  and  whether 
the  employee  wears  a  respirator.  At 
employees  on  hazardotis  waste  sites 
will  be  exposed  to  differing  substances, 
the  paragraph  can  not  specifically  state 
the  required  tests.  Consequendy  the 
paragraph  states  that  the  employer 
provide  to  the  physician  information  on 
exposures,  respirator  use.  and  duties  on 
the  sUe.  The  physician  is  then  to 
deten|iine  the  appropriate  medical 
surveiHaoee  protocol  in  terms  of  specific 
tests  and  examinations.  By  the  employer 
specifying  duties  the  physician  also  can 
judge  whether  the  employee  can  handle 
the  arduousoess  of  the  work. 

In  situations  where  most  of  the 
employees  on  the  site  have  similar 


exposures  the  protocol  may  be  similar 
for  all  employees.  Where  different 
groups  of  employees  on  the  site  have 
substantially  diiieteat  exposures, 
several  different  protocols  may  be 
appropriate  for  the  site's  workers 
depending  on  exposures. 

There  are  a  number  of  sources  for 
guidance  on  specific  medical 
examination  protocols.  Chapter  5  of 
Reference  6  provides  such  guidance  by 
groups  of  chemicals  likely  to  be  present 
on  a  site.  It  references  other  authorities. 
The  manual  should  be  supplied  to  the 
physician.  It  is  also  a  basis  for  the 
medical  surveillance  program  required 
by  this  paragraph.  In  addition,  the  EPA 
medical  monitoring  program  guidelines 
referenced  by  the  EPA  manual  provides 
guidance  on  specific  protocols. 

The  paragraph  requires  an  initial  or 
baseline  medical  examination  either 
prior  to  the  start  up  date  for  employees 
who  are  currently  working  at  hazardous 
waste  sites  or  prior  to  initial  assignment 
to  an  area  where  medical  examinations 
will  be  required.  The  purpose  is  to  take 
a  detailed  medical  history  and  where 
possible  develop  a  health  baseline  prior 
to  any  exposures  so  as  to  be  able  to 
evaluate  changes  which  may  be 
connected  to  hazardous  substance 
exposures.  In  addition  the  initial 
examination  will  permit  evaluation  of 
whether  the  employee  can  appropriately 
wear  respirators  and  whether  the 
employee  has  preexisting  conditions 
which  would  make  exposure  to 
hazardous  substances  inappropriate.  An 
initial  examination  has  been  required  by 
other  OSHA  health  standards  and  is 
recommended  in  Reference  6. 

The  physician  must  be  informed  of 
what  type  of  respirators  and  personal 
protective  equipment  an  employee  is 
likely  to  wear.  The  medical  examination 
is  to  include  appropriate  tests  to 
evaluate  the  employee's  ability  to  wear 
respirators  and  PPE. 

The  physician  will  also  specify  the 
protocol  of  the  periodic  examinations. 
These  may  be  different  from  the  initial 
examination,  for  example,  only  an 
updated  medical  history  would  be 
required.  The  periodic  examinations  are 
required  yearly.  OSHA's  experience  in 
other  health  standards  has  been  that 
this  is  an  appropriate  period  and  it  is 
also  recommended  by  Reference  6. 
EPA's  medical  mooitoring  program 
guidelines  cross  referenced  in  the  EPA 
manual  recommends  baseline  annual 
examination  generally  and  a  termination 
examination.  It  is  reasonable  to 
determine  periodically  whether 
exposures  have  brought  medical 
changes  and  to  identify  conditiooa 
caused  by  chemicals  at  an  early  stage  to 
permit  more  effective  treatment  In  some 


circumstances,  the  physiciaa  may 
advise  more  frequent  examinations. 

Examinations  are  also  to  be  provided 
when  the  employee  brings  to  the 
employer's  attention  signs  or  symptoms 
indicating  possible  overexposure  to 
hazardous  substances.  The  employee  i» 
to  be  trained  io  recognizing  what 
symptoms  may  indicate  substances  to 
which  the  employee  is  exposed. 
Examples  may  be  dizziness  or  rashes. 
Elxaminations  are  also  required,  when 
medically  appropriate,  during 
emergencies  when  exposure  to  higher 
levels  is  possible.  For  example,  a 
urinary  phenol  test  is  appropriate  for 
employees  exposed  to  high  levels  of 
benzene  in  an  emergency. 

Finally,  a  medical  examination  is 
required  for  employees  who  have  been 
required  to  have  medical  examinations 
upon  termination  of  employment  or 
reassignment  to  an  area  where  medical 
examinations  are  not  required.  This  is  to 
detect  conditions  which  have  developed 
prior  to  departure  and  is  recommended 
by  the  EPA  program. 

The  medical  examination  is  to  be 
provided  under  the  supervision  of  a 
licensed  physician,  i.e.,  the  person  must 
be  qualified  to  make  medical 
judgements.  As  provided  by  section 
6(b)(7)  of  the  OSH  Act  the  employer  is 
to  pay  the  cost  of  the  examination.  In 
addition  provisions  are  included  so  that 
the  employee  is  not  discouraged  from 
taking  the  examination.  The  exam  is  to 
be  given  at  a  reasonable  time  and  place. 
If  given  during  regular  working  hours  the 
employee  shall  receive  the  employer's 
normal  pay  for  that  time.  If  the  exam  is 
given  outside  regular  working  hours,  the 
employee  shall  be  paid  his  regular 
wages  for  the  time  spent  taking  and 
waiting  for  the  examination. 

The  physician  shall  make  a  report  to 
the  employer  of  medical  conditions 
which  may  make  the  employee  at 
increased  risk  to  work  at  the  site  and 
any  recommendations  on  limitations  oo 
use  of  respirators  and  other  PPE  as  a 
result  of  the  medical  conditions.  This 
will  provide  guidance  for  the  safe 
employment  of  the  employee  at  the  site. 
The  physician  shall  not  reveal  diagnosej 
or  conditions  unrelated  to  employment, 
but  shall  inform  the  employee  directly  of 
those  conditions  and  any  and  all 
occupationally  related  conditions. 

The  medical  paragraph  requires  that 
appropriate  reoards  be  kept  to  assist  in 
future  evaluation  of  the  employee's 
health.  Secondarily,  this  information 
may  assist  in  research  on  occupational 
related  disease.  Records  should  be  kept 
pursuant  to  the  provisions  of  29  CFR 
1910.20.  Full  conaiderabon  was  given  in 
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that  staaderd  to  appropriate  retention 
periods. 

Paragraph  Cg}— Engineering  Controls, 
Work  Practices,  and  Personiml 
Protective  Equipment 

Anyone  entering  a  hazardous  waste 
site  must  be  protected  against  potential 
haxarda.  The  purpose  of  engineeiing 
controls,  work  practices,  and  PPE  is  to 
shield  OP  isolate  incSvidnals  from  the 
chemical,  physical,  and  biologic  hazards 
that  may  be  encoontered  at  a  bazardoas 
waste  site.  Careful  selection  and  use  of 
adequate  en^neenng  controls,  work 
practices  and  PPE  should  protect  any 
employee  from  bealdi  and  many  other 
hazards  inchiding  hazards  to  the 
respiratory  system,  skin,  eyes,  face, 
hands,  feet,  head,  body,  and  hearing. 

Requirements  of  both  Subpart  C  of  29 
CFR  Part  1926  and  the  EPA  manual 
mandated  to  be  incloded  in  the  standard 
by  Congress  cover  the  prorision  and  use 
of  personal  protective  equipment  See 
for  example.  29  CFR  1926.28  and  items 
7(a).  9(aKr)  and  9(bM2)  of  the  EPA 
manual,  in  addition  existing  O^iA 
regulatioDS  wdiich  apply  to  hazardous 
waste  operaUons,  in  29  CFR  Part  19m 
Subpart  Z  require  exposures  to  various 
toxic  and  hazardous  substances  to  be 
controlled  with  engineering  controls  if 
feasible,  otherwise  with  PPE.  These 
requirements  apply  now  to  employers 
and  workers  on  Superfraid  sites 
pursuant  to  EPA  r^alatiom  fai  40  CFR 
Part  30a  Finally,  Congress  specified  in 
section  128(b)  that  there  should  be  both 
PPE  and  mgineeihig  control  provisions 
for  the  pemaneni  final  standard 

Paragraph  (gKl)  basically  carries  over 
the  exiatmg  reqokements  of  Subpart  Z. 
OSHA  regulated  toxic  and  hazardous 
substances  are  to  be  oontroDed  to  the 
permissible  eoqmeure  limit  if  feasible.  If 
not  feasiUa  they  are  to  be  controlled 
withPPK, 

Paragraph  (gH2)  provides  that  to 
achieve  established  permissible 
exposures  limits  for  substances  not 
regulated  by  OSHA.  the  employer  may 
use  an  appropriate  combination  of 
engineering  controls,  work  practices, 
and  PPE.  As  these  are  interim  / 
regulations,  preference  for  en^eering 
controls  where  not  ahwady  re^wred 
would  not  be  appropriate  because  of  the 
limited  time  frame  of  this  regulation  and 
the  frequent  inabthty  to  htstall  such 
controls  in  a  short  period.  In  addition  it 
is  OSHA's  experience  that  this  is  an 
appropriate  approach  based  on  the 
emergency  temporary  standards  it  has 
issued  which  are  also  in  effect  for  a 
limited  period.  OaiA  will  ask  for 
comment  in  Iheaa  areas  in  the  proposal 
document 


Examples  of  engineering  controls 
which  may  be  feasible  are  pressurized 
cabs  on  materials  handling  equipment  or 
pressurized  control  rooms  in  materials 
handling  areas.  However,  in  many  cases 
personal  protective  equipment  will  be 
the  only  feasible  means  for  providing 
protection  to  employees  engaged  in 
hazardous  waste  operations.  The 
selection  of  personal  protective 
equipment  (PPE)  must  be  based  on  the 
information  obtained  during  the  site 
characterization  and  analysis,  as  is 
required  by  paragraph  (gM3)(i}  of  this 
standard.  Once  an  estimate  of  the  types 
of  hazards  and  their  potential 
conccntratioB  has  been  obtained,  the 
proper  respirators  and  protective 
clothing  can  be  aelected  based  on  the 
performance  cbaracteristio  of  the  PPE 
relative  to  the  site  hazards  and  work 
conditiona,  as  is  required  by  paragraph 
(g)(3)(ii)  of  the  standard.  These 
requirements  are  derived  frooi 
Refeteace  6  and  are  also  supported  by  a 
NIOSH  document  "Personal  Protective 
Equipment  for  Hazardous  K4ateriala 
Incidents:  A  Selection  Guide."  These 
two  document  also  stqiport  the 
requirements  of  paragraphs  (gXZ)(iii) 
and  (g)(2)(iv)  which  require  positive 
pressure  respirators  with  escape 
provisions  to  be  used  in  IDLH 
atmoapheres  and  totally-encapsalating 
chemical  protective  suits  to  be  used 
where  contact  of  the  skin  by  the 
substance  would  be  an  IDLH  situation. 

Proper  respirator  selection,  as 
required  by  this  standard  and  29  CFR 
1910.134,  involves  providing  a  sufficient 
protection  factor  through  the  type  of 
respirator  used,  respirator  fitting,  work 
site  conditions,  and  respirator  selection 
and  use  program.  Proper  protective 
clothing  selection,  as  required  by  this 
standard,  involves  choosing  protective 
clothing  made  of  materials  and 
construction  which  will  prevent 
breakthrough  of  hazardous  substances 
by  permeation  and  penetration,  or 
reduce  the  level  of  exposure  to  a  safe 
level  during  the  employee's  duration  of 
contact.  Information  on  the  performance 
characteristics  of  PPE  is  available  in  test 
reports  and  manufacturer's  literature. 
Appendix  B  provides  non-mandatory 
guidrifnes  on  classifying  substance 
hazards  as  four  levels  (A.  B,  C,  and  D). 
and  matching  four  levels  of  appropriate 
protection  provided  by  different 
protective  ensembles.  These  guidelines 
may  be  used  as  a  basis  for  protective 
clothing  selection,  and  the  selection 
further  refined  when  more  information  is 
obtained,  as  provided  for  in  paragraph 
{g)(2)(v)  of  the  standard.  (In  certain 
circumstances,  this  standard  does 
specify  the  appropriate  level  of 


protection.  See  paragraph  (cK4)(iii)). 
V9iag^^h  (gKSMvi)  cross  reference  the 
existing  requirements  to  select  and  use 
lyE  punuant  to  the  requirements  of  29 
CFR  19ia  Subpart  L 

Paragraph  (g)(4)  requires  totally- 
encapsulating  suit  materials  used  for 
Level  A  protection  (the  highest  level  oi 
protection)  to  provide  protection  from 
the  specific  hazards  wiucb  have  been 
identified  as  requiring  that  level  of 
protection.  The  purpose  of  this 
requirement  is  to  be  certain  that  the  suit 
selected  is  comprised  of  materials  which 
will  (trovide  the  necessary  protection, 
since  no  one  material  will  provide 
protection  firun  all  hay^fdt  Paragraphs 
(g)(4)(ii)  and  (g)(4Hiii)  require  totally- 
encapsulating  suits  to  be  capable  of 
maintaining  positive  air  pressure  to  help 
prevent  inward  leakage  of  hazardous 
substances,  and  to  be  capable  of 
preventing  inward  gas  leakage  of  more 
than  0.5  percent  These  requirements, 
which  are  based  on  testing  of  totally- 
encapsulating  suits,  are  included  to 
establish  a  minimum  level  of  suit 
performance  so  that  their  level  of 
protection  can  be  quantified  for  proper 
selection.  The  example  test  methods  in 
Appendix  A  for  totaby-encapsolating 
chemical  protective  suits  were  taken 
from  draft  American  Society  for  Testing 
and  Materials  committee  documents. 

Paragraph  (g)(5)  requires  a  PPE 
program  to  be  established.  This 
requirement  is  based  upon  reference  6. 
29  CFR  1928.28,  EPA  manual  items  4  and 
7(g),  and  is  included,  since,  in  most 
cases.  PPE  will  be  the  only  protection 
feasible  for  employee  protection,  and 
because  the  amount  of  protection 
afforded  by  PPE  is  dependent  upon  so 
many  factors,  such  as  selection,  fit.  work 
duration  and  conditions,  and 
decontamination.  The  PPE  program  is 
required  to  insure  that  the  level  of 
protection  afforded  by  PPE  is  sufficient 
and  continues  to  be  sufficient  for 
employee  safety  during  hazardous 
waste  operations. 

Paragraph  (h)—h4onitoring 

It  is  essential  that  employera  be 
provided  with  accurate  information  on 
employee  exposures  in  order  to 
implement  the  correct  PPE,  engineering 
controls,  and  work  practices.  Airborne 
contaminants  can  present  a  si^iificant 
threat  to  employee  safefy  and  health. 
Thus,  identification  and  quantification 
of  these  contaminants  through  air 
monitoring  is  an  essential  component  of 
a  safefy  and  health  program  at  a 
hazardous  waste  site.  Reliable 
measurements  of  airborne  contaminants 
are  useful  for  selecting  personal 
protective  equipment  determining 
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whether  engineering  controls  can 
achieve  pennissible  exposure  limits  and 
which  controls  to  use.  delineating  areas 
where  protection  is  needed,  assessing 
the  potential  health  effects  of  exposure, 
and  determining  the  need  for  specific 
medical  monitoring.  As  mentioned 
above,  section  126(e)  of  SARA  mandates 
the  use  of  PPE  by  its  direction  that  at  a 
minimum  the  requirements  of  the  EPA 
manual  and  Subpart  C  be  followed. 
Those  include  requirements  for  use  of 
PPE.  But  PPE  cannot  be  effectively  used 
unless  monitoring  has  identified  the  type 
of  PPE  to  be  used.  This  is  a  further 
reason  to  include  this  provision  in  the 
interim  final  rule. 

The  language  of  this  paragraph  was 
adapted  from  reference  6. 

Paragraph  (i) — Informational  Programs 

In  paragraph  (i),  Informational 
Programs,  OSHA  is  requiring  employers. 
as  part  of  their  safety  and  health 
program,  to  develop  and  implement  a 
site  specific  safety  and  health  plan  for 
each  hazardous  waste  operation  site. 

The  site  safety  and  health  plan  shall 
be  developed  by  the  employer,  utilizing 
the  other  parts  of  the  organizational 
plan  and  the  employer's  safety  and 
health  program.  The  site  safety  and 
health  plan  will  address  the  anticipated 
safety  and  health  hazards  of  each  work 
operation  or  activity  and  the  means  to 
eliminate  the  hazards  or  to  effectively 
control  them  to  prevent  injury  or  illness. 

This  site  safety  and  health  plan  is  to 
include:  (1)  The  names  of  those 
responsible  for  assuring  that  safe  and 
healthful  practices  and  procedures  are 
followed  on  the  whole  site:  (2)  risk 
analysis  or  systems  analysis  for  specific 
work  tasks  or  operations  on  the  site:  (3) 
employee  training  assignments  both  off 
site  and  on-the-job-training  on  site;  (4) 
the  list  of  required  personal  protective 
equipment  needed  for  each  work  task 
and  operation  on  site:  (5)  the  employer's 
medical  surveillance  program  for  the 
site;  (6)  the  methods  for  identification 
and  characterization  of  safety  and 
health  hazards  on  the  site  including  the 
monitoring  procedures  that  will  be  done 
throughout  the  work  on  site;  (7)  site 
control  measures  including  those  for 
establishing  work  zones  on  the  site;  (8) 
the  necessary  decontamination 
procedures  which  are  matched  to  the 
kinds  of  anticipated  contaminants  to  be 
cleaned  from  employees  and  equipment; 
(9)  the  standard  operating  procedures  to 
be  used  by  employees  on  site;  and  (10) 
the  contingency  plan  for  emergencies 
and  confined  space  entry  procedures. 
Safety  meetings  and  briefings  and  site 
inspections  shall  also  be  mentioned  in 
the  plan  as  well  as  the  procedures  to  be 


followed  in  changing  or  modifying  the 
plan. 

The  site  safety  and  health  plan  is 
necessary  to  protect  employee  health. 
There  are  many  hazards  at  a  hazardous 
waste  operation  which  need  to  be 
determined  and  addressed.  The  plan 
provides  that  this  will  be  done  in  a 
systematic  manner  so  that  hazards  will 
not  be  missed  and  so  that  needed 
protective  action  will  not  be  overlooked. 
The  approach  used  has  be  adapted  from 
reference  6. 

Paragraph  (jj — Handling  Drums  and 
Containers 

The  handling  of  drums  and  containers 
at  hazardous  waste  sites  poses  one  of 
the  greatest  dangers  to  hazardous  waste 
site  employees.  Hazards  include 
detonations,  fires,  explosions,  vapor 
generation,  and  physical  injury  resulting 
from  moving  heavy  containers  by  hand 
and  working  around  stacked  drums, 
heavy  equipment,  and  deteriorated 
drums.  While  these  hazards  are  always 
present,  proper  work  practices  can 
minimize  the  risks  to  site  personnel. 
Handling  and  storage  of  hazardous 
substances  is  addressed  in  item  (a)  of 
the  EPA  manual. 

Containers  are  handled  during 
characterization  and  removal  of  their 
contents  and  during  other  operations. 
Many  of  the  hazards  encountered  during 
the  handling  of  drums  occur  during  the 
handling  of  containers.  The  relative  size 
of  a  container  when  compared  to  the 
size  of  a  drum  is  no  indication  of  the 
degree  of  hazard  posed  by  the  container. 
They  should  be  treated  in  accordance 
with  the  level  of  hazard  posed  by  their 
contents  not  by  their  size.  The  language 
used  in  this  paragraph  was  adapted 
from  Reference  6. 

Paragraph  (k) — Decontamination 

As  pari  of  the  care  of  PPE  required  by 
this  standard,  decontamination  is  a 
necessary  practice  to  properly  protect 
those  employees  who  may  be  exposed 
to  hazardous  substances. 
Decontamination  provisions  protect  an 
employee  from  being  exposed  to 
hazardous  substances  which  would 
otherwise  be  on  the  employee's  PPE 
when  it  is  removed.  The  standard 
requires  that  a  decontamination  plan  be 
developed  and  implemented  before  any 
employees  or  equipment  may  enter 
areas  on  site  where  potential  for 
exposure  to  hazardous  substances 
exists. 

As  required  by  the  standard, 
decontamination  procedures  and  areas 
shall  be  developed  to  minimize 
hazardous  exposures  to  employees 
whose  equipment  and  PPE  are  being 
decontaminated,  as  well  as  to 


employees  who  are  assisting  in  the 
decontamination  of  workers  and 
equipment.  These  measures  are  required 
since  without  proper  procedures  and 
decontamination  areas,  employees  may 
be  unknowingly  exposed  to  hazardous 
substances  which  have  contacted,  or 
otherwise  adhered  to  equipment  and 
clothing.  The  standard  also  requires  that 
all  employees,  clothing,  equipment  and 
decontamination  fluids  and  equipment 
be  decontaminated  or  disposed  of 
before  leaving  a  contaminated  area. 
These  provisions  are  required  so  that 
contaminated  persons  and  materials  do 
not  leave  the  "hot  zone"  and  thereby 
expose  other  employees  and  persons  to 
hazardous  substances. 

Decontamination  methods  and 
cleaning  fluids  must  be  matched  to  the 
particular  hazardous  substance  at  the 
site  in  order  for  the  decontamination 
procedures  to  be  effective  in  removing 
the  hazards  from  PPE  and  other 
equipment.  No  one  decontamination 
fluid  will  be  effective  for  all  hazardous 
substances.  As  required  by  the  standard 
the  decontamination  program  must  be 
effective  and  it  must  be  monitored  by 
the  site  safety  and  health  officer  to 
maintain  its  effectiveness.  These 
requirements  are  included  so  that 
employees  are  not  exposed  to  hazardous 
substances  by  reusing  PPE  and  other 
equipment  which  are  still  contaminated. 

The  language  used  in  this  paragraph 
was  adapted  from  reference  6. 

Paragraph  (1} — Emergency  Response 

Section  126(e]  of  SARA  specifically 
discusses  protecting  "emergency 
response  workers,"  in  addition  in  the 
EPA  manual  under  items  4  and  9  and  in 
29  CFR  1926.23  and  1926.24  call  for 
preparations  and  planning  for 
emergencies.  Congress  made  its  intent 
clear  that  emergency  planning  and 
response  is  an  important  part  of  any 
employer's  safety  and  health  program 
and  indicated  that  it  is  to  be  addressed 
in  the  interim  final  rule. 

In  paragraph  (1)(1).  Emergency 
Response,  General,  OSHA  is  requiring 
employers  covered  in  paragraph 
(a)(2)(ii),  who  are  involved  in  hazardous 
waste  operations,  as  pari  of  their  on-site 
contingency  planning  to  develop  and 
implement  an  emergency  response  plan. 
These  employers  are  to  inform  all  their 
employees  on  the  waste  site  about  the 
emergency  response  plan.  The  plan  is  to 
be  available  for  use  prior  to  the  start  of 
work  on  the  site.  The  plan  will  be  a  pari 
of  the  site  safety  and  health  plan.  The 
elements  of  the  emergency  response 
plan  will  include:  (1)  Recognition  of 
emergencies;  (2)  methods  or  procedures 
for  alerting  employees  on  site;  (3) 
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evacuation  procedures  and  routes  to 
places  of  refuge  or  safe  distances  away 
from  the  danger  area;  (4)  means  and 
methods  for  emergency  medical 
treatment  and  first  aid;  (5)  line  of 
authority  for  employees;  and  (8)  on-site 
decontamination  procedures;  site 
control  means  and  nwtbods  for 
evaluating  the  plan. 

Employers  whose  employees  will  be 
responding  to  hazardous  substance 
emergency  incidents  from  their  regular 
work  location  or  duty  station,  such  as  a 
fire  department,  fire  brigade  or 
emergency  medical  service,  will  also  be 
required  to  have  an  emergency  response 
plan.  These  employees  which  may  be 
called  upon  to  respond  to  hazardous 
substance  emergency  incidents 
involving  a  railroad  tank  car,  motor 
carrier  tank  truck  or  to  a  plant  location 
are  considered  off-site  emergency 
response  activities  under  this  section. 
The  emergency  response  plan  is  to 
include  the  incident  conunand  system 
required  in  paragraph  (l}(a)  of  this 
section. 

In  paragraph  (IH2).  Hazardous  waste 
operations,  on-site  emergency  response, 
OSHA  is  requiring  the  training  of  on-site 
emergency  response  persoand  to  have 
the  same  basic  training  as  for  the  other 
employees  involved  in  on-site  hazardous 
waste  operations  plus  the  training 
needed  to  develop  and  retain  the 
necessary  skills  for  anticipated 
emergency  response  activibes.  Also,  the 
procedures  for  handling  hazardoas 
substances  on-site  emergency  incidents 
are  to  be  oriented  to  the  specific  site  and 
made  a  part  of  the  emergency  response 
plan. 

The  requirement  of  paragraphs  (1)(3) 
and  (l)(4)  an>)y  more  broadly  to  all 
employers  whose  employees  respond  to 
off-site  emergency  incidents.  In 
paragraph  {1M3),  Off  site  emergency 
response.  OSHA  is  mandating  that 
employers,  such  as  fire  departments, 
emergency  medical  and  first-aid  squads, 
fire  brigades,  etc,  conduct  monthly 
training  sessions  for  their  employees 
totalling  24  hours  annually. 

I  Not*. — OSHA  does  not  have  jurisdiction 
over  state  and  local  government  employees. 
OSHA  state  plan  states  must  issue 
regulations  as  effective  as  these  to  cover 
state  and  local  government  employees  in  the 
state. 

Training  activities,  such  as  breathing 
apparatus  use,  training,  hose  handling 
and  preplanning  may  be  used  as  training 
subjects  for  the  monthly  sessions 
provided  hazardous  substance  incident 
operations  are  included  in  the 
presentation,  discussion  or  drill  These 
training  sessions  and  drills  must  involve 


at  least  24  hours  of  trainiiig  on  an 
annual  basis. 

The  incident  conmiand  system  shall 
be  established  by  these  employers  for 
the  incidents  that  will  be  under  their 
control  and  shall  be  interfaced  with  the 
other  organizations  or  agencies  who 
may  respond  to  such  an  incident.  TTie 
National  Transportation  Safety  Board, 
as  a  result  of  its  investigation  of 
hazardous  materials  incidents,  has 
consistently  recommended  that  better 
state  and  local  emergency  response 
planning  be  done  to  reduce  the  loss  of 
life  and  property  and  that  a  system 
using  a  command  post  and  on-scene 
commander  be  implooented.  (See 
SpecJoJ  Investigation  Report  On-scene 
Coordination  Among  Agencies  at 
Hazardous  Materials  Accidents,  NTSB- 
HZM-7&-3,  September  13, 1979;  and 
Multiple  Vehicle  Collisions  and  Fin. 
Caldecott  Tunnel  near  Oakland, 
California,  NTSB/HAR-83/Ol,  National 
Transportation  Safety  Board, 
Washington,  DC,  April  7, 1982,  for 
further  information.)  Where  available, 
state  and  local  district  emergency 
response  plans  shall  be  utilized  in 
developing  the  incident  command 
system  and  the  emergency  response 
plan  to  assure  compatability  with  the 
other  emergency  responding  agencies  or 
employers. 

In  paragraph  (1)(4),  Hazardous 
materials  teams,  OSHA  is  requiring 
employers,  who  utilize  specially  trained 
teams  involved  in  intimate  contact  with 
controlling  or  handling  hazardous 
substances,  to  provide  special  training 
for  the  affected  employees  in  such  areas 
as  care  and  use  of  chemical  protective 
clothing,  techniques  and  procedures  for 
stopping  or  controlling  leaking 
containers  and  decontamination  of 
clothing  and  equipment  for  anticipated 
hazardous  substance  incidents.  The 
employer  is  to  make  available  to  each 
team  member  a  physical  examination  by 
a  licensed  physician  and  to  implement  a 
medical  surveillance  program  in 
accordance  with  the  requirements  of 
paragraph  (f)  of  this  section. 

In  paragraph  (1)(5).  OSHA  is  requiring 
employers  covered  m  paragraphs  (a)(2) 
(i)  and  (ii)  of  this  section,  who  will  be 
involved  in  cleaning  up  hazardous  waste 
after  the  emergency  response  activities 
are  concluded,  to  comply  with  the  same 
requirements  that  apply  to  others 
involved  with  hazardous  waste  clean-up 
operations.  These  hazardous  waste 
clean-up  operations  will  be  typically 
done  by  special  contractors  and  not  by 
those  agencies  involved  in  req)onding  to 
the  initial  emergency  incident 


Paragraph  (m)—IUumination 

OSHA  is  required  by  SARA  in  section 
128(e)  to  cover  lighting  of  the  worksite. 
In  paragraph  (m).  Illumination.  OSHA 
requires  certain  minimum  illumination 
levels  for  work  areas  that  are  occupied 
by  employees.  Section  128(e)  of  SARA 
requires  as  a  minimum  the  inclusion  of 
the  requirements  of  Subpart  C  of  29  CFR 
Part  1926.  Section  1928.28  of  that 
Subpart  requires  the  amount  of 
illumination  set  forth  in  this  paragraph. 

Paragraph  (n)— Sanitation  for 
Temporary  Worksites 

In  paragraph  (n),  Sanitation  for 
temporary  worksites,  OSHA  sets 
minimum  requirements  for  potable  and 
non-potable  water  supplies,  toilet 
facilities,  and  other  areas  related  to 
sanitation  at  temporary  workplaces. 
OSHA  is  mandated  by  SARA  in  section 
128(e}  to  include  sanitation  requirements 
in  the  interim  final  rule  since  it  requires 
the  incorporation  of  provisions  of 
Subpart  C. 

Paragraph  fo}— Operations  Conducted 
Under  the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA) 

OSHA  is  providing  a  separate 
paragraph  for  operations  conducted  at 
worksites  involving  hazardous  waste 
storage,  disposal  and  treatment 
operating  under  the  Resource 
Conservation  and  Recovery  Act  of  1978 
(RCRA).  This  separate  paragraph  of 
requirements  is  appropriate  because 
RCRA  site  operations,  (not  including 
major  corrective  actions  and  their 
associated  hazards  which  are  like 
CERCLA  sites  and  are  covered  by  the 
main  part  of  the  standard]  generally  are 
different  from  the  opera  bons  and 
hazards  found  on  a  CERCLA  clean-up 
site.  For  example,  RCRA  sites  covered 
by  this  paragraph  tend  for  the  most  part   , 
to  be  fixed  on-going  operations 
involving  the  receiving,  processing, 
storage,  treatment,  and  disposal  of 
hazardous  wastes  or  substance  from 
outside  sources.  CERCLA  sites  on  the 
other  hand  are  temporary  emergency 
clean-up  operations  involving  crften 
undefined  and  substantial  quantities  of 
hazardous  substances. 

Consequently  hazards  should  be 
better  controlled  and  more  routine  and 
stable  for  the  RCRA  sites  covered  by 
this  paragraph  and  so  less  extensive 
requirements  are  appropriate. 

Paragraph  (p)Start-up  Dates 

Section  126(e)  of  SARA  directs  that 
these  interim  final  regulations  take 
effect  on  issuance.  Consequently,  these 
regulations  do  become  effective  on 
issuance.  However,  completion  of 
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implementation  for  some  provisions  is 
not  feasible  immediately.  For  these 
provisions,  commencement  of 
implementation  must  begin  immediately, 
but  completion  of  full  compliance  is 
required  as  soon  as  possible  or  feasible 
but  in  no  case  later  than  a  specified 
date,  which  is  no  longer  than  three 
months. 

It  is  OSHA's  judgment  that  all 
provisions  can  be  fully  implemented  by 
the  periods  specified.  OSHA  also 
believes  that  the  immediate 
effectiveness  provisions  specifically 
apply  to  the  mandatory  requirements. 

OSHA  does  not  believe  that  Congress 
intended  that  work  at  current  hazardous 
waste  operations  stop  until 
implementation  of  all  requirements  can 
be  feasibly  completed.  This  paragraph 
so  indicates.  However,  for  new  sites, 
these  requirements  can  be  completed  in 
advance.  It  is  not  OSHA's  intention  that 
emergency  actions  necessary  to  protect 
the  public  safety  and  health  be 
prevented  because  in  a  particular 
circumstance  it  is  not  feasible  to  carry 
out  particular  requirements  of  this 
standard  in  the  time  needed  to  respond 
to  the  emergency. 

III.  References 

t.  Superfund  Amendments  and 
Reauthorization  Act  of  1966  (SARA).  Pub.  L 
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1980  (CERCLA  or  "Superfund").  Pub.  L  96- 
510.  December  11. 1980,  94  Slat.  2767. 

3.  Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA).  Pub.  L  94-580.  October 
21.  1976.  90  Stat.  2795. 

4.  "Health  and  Safety  Requirements  for 
Employees  Engaged  in  Field  Activities", 
Environmental  Protection  Agency  Order 
1440.2.  U.S.  Environmental  Protection 
Agency.  July  12. 1981. 

5.  Subparts  C  and  D  of  29  CFR  Part  1926. 

6.  "Occupational  Safety  and  Health 
Guidance  Manual  for  Hazardous  Waste  Site 
Activities.",  Occupational  Safety  and  Health 
Administration.  Environmental  Protection 
Agency,  U.S.  Coast  Guard,  and  National 
Institute  for  Occupational  Safety  and  Health. 
DHHS  (NIOSH)  Publication  No.  85-115. 
October  1985. 

IV.  Regulatory  Impact  Analysis, 
Regulatory  Flexibility  Analysis  and 
Environmental  Impact  Analysis 

OSHA  anticipates  that  this  interim 
Hnal  standard  will  have  a  significant 
impact  upon  employers  and  their 
employees  who  work  at  CERCLA  sites 
and  at  some  RCRA  sites;  and  who 
respond  to  emergency  clean-ups  of 
hazardous  substance  spills.  OSHA  has 
had  little  time  since  the  enactment  of 
SARA  to  collect  information  concerning 
these  industries.  As  a  result,  the 
currently  available  information  is 


insafficient  for  OSHA  to  use  to  estimate 
the  potential  benefits  and  costs  that 
would/occur  as  a  consequence  of 
coml^iance  with  this  interim  final  rule. 
OSHA  is  collecting  additional 
infofmation  to  be  used  in  conjunction 
with  the  information  from  the  comments 
that  will  be  received  in  response  to 
publication  of  the  proposed  rule 
covering  hazardous  waste  operations. 
This  information  will  be  sufficient  for 
OSHA  to  provide  a  complete  Regulatory 
Impact  Analysis  for  the  final  rule  that 
will  govern  hazardous  waste  operations. 

Regulatory  Flexibility  Act  Analysis. 
The  requirements  of  the  Regulatory 
Flexibility  Act  are  not  applicable  to  this 
interim  final  rule,  under  5  U.S.C.  603(a), 
because  notice  and  comment  proposed 
rulemaking  under  the  Administrative 
Procedures  Act.  or  any  other  statute,  is 
not  required. 

Environmental  Impact  Analysis.  The 
National  Environmental  PoUcy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq). 
as  implemented  by  the  regulations  (40 
CFR  Part  1500)  of  the  Council  on 
Environmental  Quality  (CEQ).  requires 
that  federal  agencies  assess  their 
regulatory  actions  to  determine  if  there 
is  a  potential  for  a  significant  impact  on 
the  quality  of  the  human  environment 
and.  if  necessary,  to  prepare  an 
environmental  impact  statement. 

In  accordance  with  these 
requirements  and  DOL  NEPA 
Compliance  Procedures  (29  CFR  Part  11. 
Subpart  B,  section  11.10(a)(4)),  OSHA 
has  determined  that  due  to  the 
compressed  rulemaking  schedule 
imposed  by  the  Congress  in  issuing  the 
interim  regulation,  no  environmental 
impact  statement  will  be  prepared  for 
this  interim  rule. 

In  similar  situations,  for  example, 
when  an  emergency  temporary  standard 
(ETS)  has  been  issued,  the  courts  have 
held  that  NEPA  does  not  require 
advance  preparation  of  an 
environmental  statement  for  an  ETS 
[Dry  Color  Manufacturing  Association 
V.  U.S.  Department  of  Labor;  486  F.  2d 
98. 107  (3rd  Cir.  1973)).  This  interim  final 
standard  is  similar  in  nature  to  an  ETS 
issued  for  relatively  brief  periods  for 
short  notice  pursuant  to  section  6(c)  of 
the  Occupational  Safety  and  Health  Act 
of  1970  and  section  101(b)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977.  The 
DOL  NEPA  regulations  set  forth  in  29 
CFR  Part  11.  Subpart  B.  section 
11.10(a)(4).  provide  that  in  these 
situations  the  regulations  set  forth  in  40 
CFR  Parts  1500  e/  seq  may  not  be  strictly 
observable. 

OSHA.  however,  will  assess  the 
environmental  effects  of  the  proposed 
permanent  regulation  of  hazardous 
waste  sites.  The  possibility  that 


increased  training  related  to  employee 
safety  and  health  protection  will  also 
affect  and  reduce  inadvertent 
environmental  releases  of  hazardous 
substances  at  waste  sites  will  be 
analyzed.  The  results  of  this  study  will 
be  available  for  review  and  comment 
prior  to  the  hearing  on  the  proposed 
permanent  standard  and  will  be  an 
appropriate  issue  for  discussion  at  the 
public  hearings  scheduled  for  the 
proceeding. 

In  the  interim.  OSHA  welcomes  any 
comments  on  any  environmental  effects 
that  might  occur  as  a  result  of 
promulgation  of  a  rule  on  hazardous 
waste  sites. 

V.  International  Trade 

OSHA  has  preliminarily  concluded 
that  this  interim  final  rule  will  not 
significantly  affect  international  trade. 
The  firms  that  will  be  primarily  affected 
by  this  interim  final  rule  deal  with 
hazardous  waste  products  and  are  not 
involved  in  international  trade.  In 
addition,  the  hazardous  wastes  to  be 
handled  under  this  interim  final  rule  are 
primarily  by,  products  from  previously 
manufactured  goods  and  consequently, 
any  potential  costs  would  not  be  borne 
by  the  goods  that  are  currently  being 
traded.  Nevertheless,  the  information 
that  OSHA  is  collecting  and  the 
information  that  will  be  supplied  in 
response  to  the  publication  of  the 
proposed  rule  covering  Hazardous 
Waste  Operations  will  be  carefully 
reviewed  and  analyzed  to  establish  the 
potential  impacts  of  the  final  rule  upon 
international  trade. 

VI.  State  Plan  States 

This  Federal  Register  document  adds 
an  interim  final  rule  (section  1910.120, 
"Hazardous  Waste  Operations  and 
Emergency  Response")  to  existing 
Subpart  H  of  29  CFR  Part  1910,  OSHA's 
general  industry  standards  on 
hazardous  materials.  The  25  States  with 
their  own  OSHA  approved  occupational 
safety  and  health  plans  must  develop  a 
comparable  standard  applicable  to  both 
the  private  and  public  (State  and  local 
government  employees)  sectors  within 
six  months  of  the  publication  date  of 
this  interim  final  rule  or  show  OSHA 
why  there  is  no  need  for  action,  e.g.. 
because  an  existing  state  standard 
covering  this  area  is  already  "at  least  as 
effective"  as  the  new  Federal  standard. 
These  states  are  Alaska,  Arizona. 
California,  Connecticut  (for  state  and 
local  government  employees  only), 
Hawaii.  Indiana.  Iowa.  Kentucky, 
Maryland.  Michigan.  Minnesota, 
Nevada.  New  Mexico.  New  Yoi^  (for 
state  and  local  government  employees 
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only).  North  Carolina.  Oregon.  Puerto 
Rico.  South  Carolina,  Tennessee,  Utah. 
Vermont,  Vii^ia.  Virgin  Islands, 
Washington,  and  Wyoming.  UnUl  such 
time  as  a  state  standard  is  promulgated. 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate, 
in  these  states. 

List  of  Subjects  in  29  CFR  Part  1910 
Containers,  Drums,  Emergency 

response.  Flammable  and  combustible 
liquids.  Hazardous  materials,  Hazardous 
substances.  Hazardous  wastes, 
Incorporation  by  reference.  Materials 
handling  and  storage.  Personal 
protective  equipment.  Storage  areas. 
Training,  Waste  disposal. 

Vn.  immediate  Effectiveness  and 
Absence  of  Notice  and  CommeBt 

Section  126(e)  of  SARA  specifically 
provides  that  the  "Secretary  of  Labor 
shall  issue  interim  final  regulations 
under  this  section  within  eodays  .  .  ." 
after  date  of  enactment  The  express  use 
of  the  phrase  "interim  final  regulations," 
which  in  the  rulemaking  context 
commonly  describes  a  rule  issued 
without  notice  and  comment,  in 
connection  with  the  extremely  limited 
time  frame  provided  by  this  section, 
makes  clear  that  Congress  intended  this 
rule  to  be  issued  without  the  time- 
consuming  process  of  notice  and 
comment  TTie  Agency,  therefore, 
concludes  that  neither  the  notice  and 
comment  rulemaking  provisions  of  the 
OSH  Act  nor  those  of  the 
Administrative  Procedures  Act  are 
applicable  to  the  issuance  of  this  interim 
final  rule.  The  Agency  also  exiM^ssly 
finds  that  "good  cause"  exists  under  5 
U.S.C.  553(b)(B)  for  not  providing  notice 
and  comment  because  notice  and 
comment  procedures,  under  these 
circumstances,  would  be  impractical 
and  contrary  to  the  public  interest. 

Section  126(e)  also  expressly  provides 
that  "Such  interim  final  regulations  shall 
take  effect  upon  issuance.  .  .  ."OSHA 
finds  this  specific  direction  of  law 
requires  the  Agency  to  issue  this  rule 
with  an  immediate  effective  date  and, 
further,  constitutes  good  cause  not  to 
delay  the  effective  date  of  Uiis  rule  until 
30  days  after  publication  under  5  U.S.C 
553(d). 

Authority 

This  document  has  been  prepared 
under  the  direction  of  John  A. 
Pendergrass,  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health.  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  Pursuant  to  section  126(e)  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (Pub.  L 
9»-499).  Sections  6  and  8  of  the 
Occupational  Safety  and  Health  Act  of 


1970  (29  U5.C  655. 657).  Sections  3  and  4 
of  the  Administrative  Procedures  Act  (5 
U.S.C.  552(a).  553),  and  Secretary  of 
Labor's  Order  9-63  (48  FR  35736),  29  CFR 
Part  1910  is  amended  by  adding  a  new 
§19iai20.  Hazardous  Waste 
Operations,  as  set  forth  below,  effective 
December  19, 1986. 

Signed  at  Washington.  DC  this  16th  day  of 
December  1986. 
loho  A.  PBfMfergrass, 

Assistant  Secretary  of  Labor. 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS       ^  -  .s . 

1.  The  Authority  citation  for  Subpart 
H  of  Part  1910  is  amended  by  adding  the 
following: 

Authority:  •  *  •  Section  1910.120  issued 
under  the  authority  of  section  128(e}  of  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986  (Pub.  L  99-499),  Sections  6  and  8 
of  the  Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C  655,  657).  sections  3  and  4  of 
the  Administrative  Procedure  Act  (5  VS.C 
552(a).  533)  and  Secretary  of  Labors  Onler9- 
83  (48  FR  35736). 

2.  Part  1910  of  Tide  29  of  die  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  {  1910.120  to  read  as 
foUows: 

$1910.120    Hazardous  waste  operations 


(a)  Scope,  application,  and 
definitions.— {\]  Scope.  This  section 
covers  employers  and  employees 
engaged  in  the  following  operations: 
(i)  Hazardous  substance  response 
operations  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
as  amended  (42  U.S.C.  9801  et  seq) 
(CERCLA),  including  initial 
investigations  at  CERCLA  sites  before 
the  presence  or  absence  of  hazardous 
substances  has  been  ascertained; 

(ii)  Major  corrective  actions  taken  in 
clean-up  operations  under  the  Resource 
Conservation  and  Recovery  Act  of  1976 
as  amended  (42  U.S.C  6901  etsea] 
(RCRA): 

(iii)  (^rations  involving  hazardous 
waste  storage,  disposal  and  treatinent 
facilities  regidated  under  40  CFR  Parts 
264  and  265  pursuant  to  RCRA,  except 
for  small  quantity  generators  and  those 
employers  wiUi  less  than  90  days 
accumulation  of  hazardous  wastes  as 
defined  in  40  CFR  262.34; 

(iv)  Hazardous  waste  operations  sites 
that  have  been  designated  for  clean-up 
by  state  or  local  governmental 
authorities;  and 

(v)  Emergency  response  operations  for 
releases  of  or  substantial  threats  of 
releases  of  hazardous  substances  and 
post-emergency  response  operations  for 
such  releases. 

(2)  Application,  (i)  All  requirements  of 
Part  1910  and  Part  1928  of  Tide  29  of  die 


Code  of  Federal  Regulations  apply 
pursuant  to  their  terms  to  hazardous 
waste  operations  (whether  covered  by 
this  section  or  not).  In  addition  the     -  <  < 
provisions  of  this  section  apply  to       '•• ; 
operations  covered  by  this  section.  If 
there  is  a  conflict  or  overlap,  the 
provision  more  protective  of  employee 
safety  and  health  shall  apply.  29  CFR 
1910.5(c)(1)  is  not  applicable. 

(ii)  All  paragraphs  of  this  section 
except  paragraph  (o)  apply  to  hazardous 
substance  response  operations  under 
CZRCLA,  major  corrective  actions  taken 
in  clean-up  operations  under  RCRA, 
post-emergency  response  operations, 
and  hazardous  waste  operations  that 
have  been  designated  for  clean-up  by 
state  or  local  governmental  authorities. 

(iiij  Only  the  requirements  of 
paragraph  (o)  of  this  section  apply  to 
those  operations  involving  hazardous 
waste  storage,  disposal,  and  treatment 
facilities  regulated  under  40  CFR  Parts 
284  and  285,  except  for  small  quantity 
generators  and  those  employers  with 
less  than  90  days  accumulation  of 
hazardous  wastes  as  defined  in  40  CFR 
262.34. 

(iv)  Paragraph  (I)  of  diis  section 
applies  to  emergency  response 
operations  for  releases  of  or  substantial 
threats  of  releases  of  hazardous 
substances. 

(3)  Definitions—  "Buddy  system  " 
means  a  system  of  organizing  employees 
into  work  groups  in  such  a  manner  that 
each  employee  of  the  work  group  is 
designated  to  observe  the  activities  of  at 
least  one  other  employee  in  the  work 
group.  The  purpose  of  the  buddy  system 
is  to  provide  quick  assistance  to  those 
other  employees  in  the  event  of  an 
emergency. 

"Decontamination" means  the 
removal  of  hazardous  substances  fhrni 
employees  and  their  equipment  to  the 
extent  necessary  to  preclude  the 
occurrencp  "i  foreseeable  adverse 
health  effects. 

"Emergency  response  "  means 
response  to  any  occurrence  which 
results,  or  is  likely  to  result  in  a  release 
of  a  hazardous  substance  due  to  an 
unforeseen  event. 

"Established  permissible  exposure 
limit"  meant  the  inhalation  or  dermal 
permissible  exposure  limit  specified  in 
29  CFR  Part  1910,  Subpart  Z.  or  if  none 
is  specified  the  exposure  limits  in 
"NIOSH  Recommendations  for 
Occupational  Health  Standards"  dated 
September  1986  incorporated  by 
reference,  or  if  neither  of  the  above  is 
specified,  the  standards  specified  by  the 
American  Conference  of  Governmental 
Industiial  Hygienists  in  their  publication 
"Threshold  Limit  Values  and  Biological 
Exposure  Indices  for  1986-87"  dated 
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1966  incorporated  by  reference,  or  if 
none  of  the  above  is  specified,  a  limit 
based  upon  a  published  study  or 
manufacturers'  safety  data  sheet 
brought  to  the  employer's  attention.  The 
two  documents  incorporated  by 
reference  are  available  for  purchase 
from  the  following: 
NI06H,  Publications  Dissemination. 
Division  of  Standards  Development 
and  Technology  Transfer.  National 
Institute  for  Occupational  Safety  and 
Health.  4676  Columbia  Parkway, 
Cincinnati.  OH  45226.  (513)  841-4287 
American  Conference  of  Governmental 
Industrial  Hygienists,  6500  Glenway 
Ave.,  Building  D-7,  Cincinnati,  OH, 
45211-4436.  (513)  661-7881 
and  are  available  for  inspection  and 
copying  at  the  OSHA  Docket  Office, 
Docket  No.  S-76a  Room  N-3671.  200 
Constitution  Ave.,  NW.,  Washington. 
DC202ia 

"Hazardous  substance" means  any 
substance  designated  or  listed  under  (i) 
through  (iv)  below,  exposure  to  which 
results  or  may  result  in  adverse  effects 
CO  the  health  or  safety  of  employees: 

(i)  any  substance  defined  under 
section  101(14)  of  CERCLA. 

(ii)  any  biological  agent  and  other 
disease-causing  agent  as  defined  in 
section  104(a)(2)  of  CERCLA. 

(iii)  any  substance  listed  by  the  U.S. 
Department  of  Transportation  and 
regulated  as  hazardous  materials  under 
40  CFR  172.101  and  appendices,  and 
(iv)  hazardous  waste. 
"Hazardous  waste"  means  (i)  a  waste 
or  combination  of  wastes  as  defined  in 
40  CFR  281.3,  or  (ii)  those  substances 
defined  in  40  CFR  171.a 

Hazardous  waste  operation"  means 
any  operation  involving  employee 
exposure  to  hazardous  wastes, 
hazardous  substances,  or  any 
combination  of  hazardous  wastes  and 
hazardous  substances  that  are 
conducted  within  the  scope  of  this 
standard. 

"Hazardous  waste  site"  at  "site"* 
means  any  facility  or  location  at  which 
hazardous  waste  operations  within  the 
scope  of  tliis  standard  take  place. 

"Health  hazard"  means  a  chemical, 
mixture  of  chemicals  or  a  pathogen  for 
which  there  is  statistically  significant 
evidence  based  on  at  least  one  study 
conducted  in  accordance  with 
established  scientific  principles  that 
acute  or  chronic  health  effects  may 
occur  in  exposed  employees.  The  terra 
"health  hazard"  includes  chemicals 
which  are  carcinogens,  toxic  or  highly 
toxic  agents,  reproductive  toxins, 
irritants,  carrosives.  sensitizers, 
hepatotoxins.  nephrotoxins, 
neurotoxins,  agents  which  act  on  the 


hematopoietic  system,  and  agents  which 
damage  the  lungs,  skin,  eyes,  or  mucous 
membranes.  Further  definition  of  the 
terras  used  above  can  be  found  in 
Appendix  A  to  28  CFR  1910.1200. 

"IDLH"  or  "Immediately  dangerous  to 
life  or  health"  means  any  condition  that 
p>08es  an  immediate  threat  to  life,  or 
which  is  likely  to  result  in  acute  or 
immediate  severe  health  effects.  This 
includes  oxygen  deficiency  coiulitions. 

"Immediate  severe  health  effects  " 
means  any  acute  clinical  sign  or 
symptom  of  a  serious,  exposure-related 
reaction  manifested  within  72  hours 
after  exposure  to  a  hazardous 
substance. 

"Oxygen  deficiency"  means  that 
concentration  of  oxygen  by  volume 
below  which  air  supplying  respiratory 
protection  must  be  provided  It  exists  in 
atmospheres  where  the  percentage  of 
oxygen  by  volume  is  less  than  19.5 
percent  oxygen. 

"Site  safety  and  health  officer"  means 
the  individual  located  on  a  hazardous 
waste  site  who  is  responsible  to  the 
employer  and  has  the  authority  and 
knowledge  necessary  to  implement  the 
site  safety  and  health  plan  and  verify 
compliance  with  applicable  safety  and 
health  requirements. 

(b)  General  requirements — (1)  Safety 
and  health  program.  Each  employer 
shall  develop  and  implement  a  safety 
and  health  program  for  its  employees 
involved  in  hazardous  waste  operations. 
The  program,  as  a  minimum,  shall 
incorporate  the  requirements  of  this 
section  and  be  provided,  as  appropriate, 
to  any  subcontractor  or  its 
representative  who  will  be  involved 
with  the  hazardous  waste  operation. 
The  program  shall  be  designed  to 
identify,  evaluate,  and  control  safety 
and  health  hazards  and  provide  for 
emergency  response  for  hazardous 
waste  operations. 

(2)  Site  characterization  and  analysis. 
Hazardous  waste  sites  shall  be 
evaluated  in  accordance  with  paragraph 
(c)  of  this  section  to  identify  specific  site 
hazards  and  to  determine  the 
appropriate  safety  and  health  control 
procedures  needed  to  protect  employees 
from  the  idmtified  hazards. 

(3)  Site  control.  Site  control 
procedures  shall  be  implemented  in 
accordance  with  paragraph  (d)  of  this 
secticm  before  clean-up  work  begins  to 
control  employee  exposure  to  huardous 
substances. 

(4)  Training.  Initial  or  refresher  or 
review  training  meeting  the 
requirements  of  paragraph  (e)  of  this 
section  shall  l>e  provided  to  employees 
before  they  are  permitted  to  engage  in 
hazardous  waste  operations  (hat  could 


expose  them  to  hazardous  substances. 
safety,  or  health  hazards. 

(5)  Medical  surveillance.  Medical 
surveillance  shall  be  provided  in 
accordance  with  paragraph  (f)  of  this 
section  for  employees  exposed  or 
potentially  exposed  to  hazardous 
substances  or  health  hazards  or  who 
wear  respirators. 

(6)  Engineering  controls,  work 
practices  and  personal  protective 
equipment  Engineering  controls,  woric 
practices,  personal  protective 
equipment,  or  a  combination  of  these 
shall  be  implemented  in  accordance 
with  paragraph  (g)  of  this  section  to 
protect  employees  from  exposure  to 
hazardous  substances  and  health 
hazards. 

(7)  Monitoring.  Monitoring  shall  be 
performed  in  accordance  with 
paragraph  (h)  of  this  section  to  assure 
proper  selection  of  engineering  controls, 
work  practices  and  personal  protective 
equipment  so  that  employees  are  not 
exposed  to  levels  which  exceed 
established  permissible  exposure  limits 
for  hazardous  substances. 

(8)  Informational  program.  Employees, 
contractors,  and  subcontractors  or  their 
representative  shall  be  informed  of  the 
degree  and  nature  of  safety  and  health 
hazards  specific  to  the  work  site  by 
using  the  safety  and  health  plan  outlined 
in  paragraph  (i)  of  this  section. 

(9)  Material  handling.  Hazardous 
substances  and  contaminated  soils, 
liquids,  and  other  residues  shall  be 
handled  transported,  labeled,  and 
disposed  of  in  accordance  with 
paragraph  (j)  of  this  section. 

(10)  Decontamination.  Procedures  for 
all  phases  of  decontamination  shall  be 
developed  and  implemented  in 
accordance  with  paragraph  (k)  of  this 
section. 

(11)  Emergency  response.  Emergency 
response  to  hazardous  waste  operation 
incidents  shall  be  conducted  in 
accordance  with  paragraph  (1)  of  this 
section. 

(12)  Illumination.  Areas  accessible  to 
employees  shall  be  hghted  in 
accordance  with  the  requirements  of 
paragraph  (m)  of  this  section. 

(13)  Sanitation.  Facilities  for  employee 
sanitation  shall  be  provided  in 
accordance  with  paragraph  (n)  of  this 
section. 

(14)  Site  excavation.  Site  excavations 
created  during  initial  site  preparation  or 
during  hazardous  waste  operations  shall 
be  shored  or  sloped  to  prevent 
accidental  collapse  and  conducted  in 
accordance  with  Subpart  P  of  29  CFR 
Part  1928. 

(15)  Contractors  card  sub-contractors^ 
An  employer  who  retains  contractor  or 
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sub-contractor  services  for  work  In 
hazardous  waste  operations  shall  inform 
those  contractors,  sub-conti^ctors,  or 
their  representatives  of  any  potential 
fire,  explosion,  health  or  oUier  safety 
hazards  of  the  hazardous  waste 
operation  that  have  been  identified  by 
the  employer. 

(c)  Site  characterization  and  analysis. 
(1)  A  preliminary  evaluation  of  a  site's 
characteristics  shall  be  performed  prior 
to  site  eniry  by  a  trained  person  to  aid 
in  the  selection  of  appropriate  employee 
protection  methods  prior  to  site  entry. 
During  site  entry,  a  more  detailed 
evaluation  of  the  site's  specific 
characteristics  shall  be  performed  by  a 
brained  person  to  fiu-ther  identify 
existing  site  hazards  and  to  further  aid 
in  the  selection  of  the  appropriate 
engineering  contit}ls  and  personal 
protective  equipment  for  the  tasks  to  be 
performed. 

(2)  All  suspected  conditions  that  may 
pose  inhalation  or  skin  absorption 
hazards  that  are  immediately  dangerous 
to  life  or  health  (IDLH)  or  other 
conditions  that  may  cause  death  or 
serious  harm  shall  be  identified  during 
the  preliminary  survey  and  evaluated 
during  the  detailed  survey.  Examples  of 
such  hazards  include,  but  are  not  limited 
to.  confined  space  entry,  potentially 
explosive  or  flammable  situations, 
visible  vapor  clouds,  or  areas  where 
biological  indicators  such  as  dead 
animals  or  vegetation  are  located. 

(3)  The  following  information  to  the 
extent  available  shall  be  obtained  by 
the  employer  prior  to  allowing 
employees  to  enter  a  site: 

(i)  Location  and  approximate  size  of 
the  site. 

(ii)  Description  of  the  response 
activity  and/or  the  job  task  to  be 
performed. 

(iii)  Duration  of  the  planned  employee 
activity. 

(iv)  Site  topography. 

(v)  Site  accessibility  by  air  and  roads. 

(vi)  Pathways  for  hazardous 
substance  dispersion. 

(vii)  Present  status  and  capabilities  of 
emergency  response  teams  that  would 
provide  assistance  to  on-site  employees 
at  the  time  of  an  emergency. 

(viii)  Hazardous  substances  and 
health  hazards  involved  or  expected  at 
the  site  and  their  chemical  and  physical 
properties. 

(4)  Personal  protective  equipment 
(PPE)  shall  be  provided  and  used  during 
initial  site  entiy  in  accordance  with  the 
following  requirements: 

(i)  Based  upon  the  results  of  the 
preliminary  site  evaluation,  an  ensemble 
of  PPE  shall  be  selected  and  used  during 
initial  site  entry  which  will  provide 
protection  to  a  level  of  exposure  below 


established  permissible  exposure  limits 
for  known  or  suspected  hazardous 
substances  and  health  hazards  and  will 
provide  protection  against  oLhcr  Known 
and  suspected  hazards  identified  daring 
the  preliminary  site  evaluation. 

(ii)  An  escape  self-contained 
breathing  apparatiis  of  at  least  five 
minutes  duration  shall  be  carried  by 
employees  or  kept  available  at  their 
immediate  work  station  if  positive- 
pressure  self-contained  breathing 
apparatus  is  not  used  as  part  of  the 
entiy  ensemble. 

(iii)  If  the  preliminary  site  evaluation 
does  not  produce  sufficient  information 
to  identify  the  hazards  or  suspected 
hazards  of  the  site  an  ensemble  of  Level 
B  WE  shall  be  provided  as  minimum 
protection  and  direct  reading 
instnmients  shall  be  carried  for 
identifying  IDLH  conditions.  (See 
Appendix  B  for  guidelines  on  Level  B 
protective  equipment) 

(iv)  Once  the  hazards  of  the  site  have 
been  positively  identified,  the 
appropriate  PPE  shall  be  selected  and 
used  in  accordance  with  paragraph  (g) 
of  this  section. 

(5)  The  following  monitoring  shall  be 
conducted  during  site  entry  when  the 
site  evaluation  produces  information 
which  show  the  potential  for  ionizing 
radiation  or  BOLH  conditions,  or  when 
the  site  information  is  not  sufficient  to 
rule  out  these  possible  conditions: 

(i)  Monitoring  for  hazardous  levels  of 
ionizing  radiation. 

(ii)  Monitoring  the  air  with 
appropriate  test  equipment  for  IDLH  and 
other  conditions  that  may  cause  death 
or  serious  harm  (combustible  or 
explosive  atmospheres,  oxygen 
deficiency,  toxic  substances.) 

(iii)  Visually  observe  for  signs  of 
actual  or  potential  IDLH  or  other 
dangerous  conditions. 

(6)  Once  the  presence  and 
concentrations  of  specific  hazardous 
substances  and  health  hazards  have 
heen  established,  the  risks  associated 
with  these  substances  shall  be 
identified.  Employees  who  will  be 
working  on  the  site  shall  be  informed  of 
any  risks  that  have  been  identified 

Note. — Risks  to  consider  include,  but  are 
not  limited  to: 

Exposures  exceeding  the  appropriate 
Threshold  Umit  Values  (TLVs),  Permissible 
Exposure  Limits  (reLs),  or  Recommended 
Exposure  Limits  (RELs). 

Q)LH  Concentrations. 

Potential  Skin  Absorption  and  Irritation 
Sources. 

Potential  Eye  Irritation  Sources. 

Explosion  Sensitivity  and  Flanunability 
Ranges. 

(7)  Any  information  concerning  the 
chemical,  physical,  and  toxicologic 


properties  of  each  substance  known  or 
expected  to  be  present  on  site  that  is 
available  to  the  employer  and  relevant 
to  the  duties  an  employee  is  expected  to 
perform  shall  be  made  available  to  all 
employees  prior  to  the  commencement 
of  their  woric  activities. 

(8)  An  ongoing  air  monitoring  program 
in  accordance  nvith  paragraph  (h)  of  this 
section  shall  be  implemented  after  site 
characterization  has  determined  the  site 
is  safe  for  the  start-up  of  operations. 

(d)  Site  control.  (1)  A  site  oontiDl 
program  for  preventing  contamination  of 
employees  shall  be  developed  during  the 
planning  stages  of  a  hazardous  waste 
operation  clean-up. 

(2)  The  site  control  program  shall,  as  a 
minimum,  include:  A  site  map;  site  woric 
zones;  the  use  of  a  "buddy  system";  site 
conuntmications;  the  standard  operating 
procedures  or  safe  work  practices;  and, 
identification  of  nearest  medical 
assistance. 

(e)  Training.  (1)  All  employees  (such 
as  equipment  operators  and  general 
laborers)  exposed  to  hazardous 
substances,  health  hazards,  or  safety 
hazards  shall  be  thoroughly  trained  in 
the  following: 

(i)  Names  of  personnel  and  alternates 
responsible  for  site  safety  and  health; 

(U)  Safety,  health  and  other  hazards 
present  on  the  site: 

(iiij  Use  of  PPE; 

(Iv)  Woric  practices  by  which  the 
employee  can  minimize  risks  born 
hazards; 

(v)  Safe  use  of  engineering  controls 
and  equipment  on  the  site; 

(vi)  Medical  surveillance  requirements 
including  recognition  of  symptoms  and 
signs  which  might  indicate  over 
exposure  to  hazards;  and 

(vii)  Paragraphs  (G)  through  (K)  of  the 
site  safety  and  health  plan  set  forth  in 
paragraph  (i)(2)(i)  of  this  section. 

(2)  All  employees  shall  at  the  time  of 
job  assignment  receive  a  minimum  of  40 
hours  of  initial  instruction  off  the  site, 
and  a  minimum  of  three  days  of  actual 
field  experience  under  the  direct 
supervision  of  a  trained  experienced 
supervisor.  Workers  ivho  may  be 
exposed  to  unique  or  special  hazards 
shall  be  provided  additional  training. 
The  level  of  training  provided  shall  be 
consistent  with  the  employee's  job 
function  and  responsibilities. 

(3)  On-site  management  and 
supervisors  direcUy  responsible  for  or 
who  supervise  employees  engaged  in 
hazardous  waste  operations  shall 
receive  training  as  provided  in 
paragraph  (e)(1)  and  (e)(2)  of  this  section 
and  at  least  eight  adclitional  hours  of 
specialized  training  on  managing  such 
operations  at  the  time  of  job  assignment. 
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(4]  Trainers  shall  have  received  a 
level  of  training  higher  than  and 
including  the  subject  matter  of  the  level 
of  instruction  that  they  are  providing. 

(5)  Employees  sfaaH  not  participate  in 
Held  activities  until  they  have  been 
trained  to  a  level  required  by  their  job 
function  and  responsibility. 

(6)  Employees  and  supervisors  that 
have  received  and  successfully 
completed  the  training  and  field 
experience  specified  in  paragraphs 
{e)(l).  (e)(2)  and  (e)(3)  of  this  section 
shall  be  certified  by  their  instructor  as 
having  completed  the  necessary 
training.  Any  person  who  has  not  been 
so  certified  or  meets  the  requirements  of 
paragraph  (e)(1)  of  this  section  shall  be 
prohibited  from  engaging  in  hazardous 
waste  operations  after  March  16, 1987. 

(7)  Employees  who  are  responsible  for 
responding  to  hazardous  emergency 
situations  that  may  expose  them  to 
hazardous  substances  shall  be  trained  in 
how  to  respond  to  expected 
emergencies. 

(8)  Employees  specified  in  paragraph 
(e)(l}  and  managers  specified  in 
paragraph  (e)(3)  of  this  section  shall 
receive  tight  hours  of  refresher  training 
annually  on  the  items  specified  in 
paragraph  (e)(1)  of  this  section  and  other 
relevant  topics. 

(9)  Employers  who  can  show  by  an 
employee's  work  experience  and/or 
training  that  the  employee  has  had 
initial  training  equivalent  to  that  training 
required  in  paragraphs  (e)(1),  (e)(2),  and 
(e)(3)  of  this  section  shall  be  considered 
as  meeting  the  initial  training 
requirements  of  those  paragraphs. 
Equivalent  training  includes  the  training 
that  existing  employees  might  have 
already  received  from  actual,  on-site 
experience. 

(f)  Medicai  surveHlance — (1) 
Employees  covered.  A  medical 
surveillance  program  shall  be  instituted 
by  the  employer  for 

(i)  all  employees  who  are  or  may  be 
exposed  to  hazardous  substances  or 
health  hazards  at  or  above  the 
established  permissible  exposure  limits 
for  X\\gse  substances,  without  regard  to 
the  use  of  respirators,  for  30  days  or 
more  a  year,  or 

(ii)  all  employees  who  wear  a 
respirator  for  30  days  or  more  a  year,  or 

(iii)  HAZMAT  employees  specified  in 
paragraph  (1)(4)  of  this  section  while 
engaged  in  hazardous  waste  operations 
covered  by  this  section. 

(iv)  The  employer  shall  make  medical 
examinations  or  consultations  available 
to  all  employees  who  may  have  been 
exposed  in  an  emergency  situation  to 
hazardous  substances  at  concentrations 
above  the  permissible  exposure  limits. 


(2)  Frequency  of  medical 
examinations  and  consultations. 
Medical  examinations  and  consultatienj 
shall  also  be  made  available  by  the 
employer  to  each  employee  covered 
under  paragraph  (f)(l]  of  this  section  on 
the  following  schedules: 

(i)  Prior  to  assignment  or  for 
employees  covered  on  the  effective  data 
of  this  standard  as  specified  in 
paragraph  (p)  of  this  section. 

(ii)  At  least  once  every  twelve  months 
for  each  employee  covered. 

(iii)  At  termination  of  employment  or 
reassignment  to  an  area  where  the 
employee  would  not  be  covered  if  the 
employee  has  not  had  an  examination 
within  the  last  six  months. 

(iv)  As  soon  as  possible,  upon 
notification  by  an  employee  either  that 
the  employee  has  developed  signs  or 
symptoms  indicating  possible 
overexposure  to  hazardous  substances 
or  health  hazards 

(v)  At  more  frequent  times,  if  the 
examining  physician  determines  that  an 
increased  frequency  of  examination  is 
medically  necessary. 

(3)  Content  of  medical  examinations 
and  consultations,  (i)  Medical 
examinations  required  by  paragraph 
(f)(2)  of  this  section  shall  include  a 
medical  and  work  history  with  special 
emphasis  on  symptoms  related  to  the 
handling  of  hazardous  substances  and 
to  fitness  for  duty  including  the  ability  to 
wear  any  reqnired  PPE  under  conditions 
(i.e.,  temperature  extremes)  that  may  be 
expected  at  the  work  site. 

(ii)  The  content  of  medical 
examinations  or  consultations  made 
available  to  employees  pursuant  to 
paragraph  (f)  shall  be  determined  by  the 
examining  physician. 

(4)  Examination  by  a  physician  and 
costs.  All  medical  examinations  and 
procedures  shall  be  performed  by  or 
under  the  supervision  of  a  licensed 
physician,  and  shall  be  provided  without 
cost  to  the  employee,  without  loss  of 
pay,  and  at  a  reasonable  time  and  place. 

(5)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician: 

(i)  A  copy  0^  this  standard  and  its 
appendices. 

(ii)  A  description  of  the  employee's 
duties  as  they  relate  to  the  employee's 
exposures. 

(iii)  The  employee's  exposure  levels  or 
anticipated  exposure  levels, 

(iv)  A  description  of  any  personal 
protective  equipment  used  or  to  be  used, 
and 

(v)  Information  from  previous  medical 
examinations  of  the  employee  which  is 
not  readily  available  to  the  examining 
physician. 


(6)  Physician's  written  opinion,  (i)  The 
employer  shall  obtain  and  furnish  the 
employee  with  a  copy  of  a  written 
opinion  from  the  examining  physician 
containing  the  following: 

(A)  The  results  of  the  medical 
examination  and  tests. 

(B)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  which  would  place 
the  employee  at  increased  risk  of 
material  impairment  of  the  employee's 
health. 

(C)  The  physician's  recommended 
limitations  upon  the  employees  assigned 
work.  ' 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  which  require 
further  examination  or  treatment. 

(ii)  The  written  opinion  obtained  by 
the  employer  shall  not  reveal  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposure. 

(7)  Recordkeeping,  (i)  An  accurate 
record  of  the  medical  surveillance 
required  by  paragraph  (fl(l)  of  this 
section  shall  be  retained.  This  record 
shall  be  retained  for  the  period  specified 
and  meet  the  criteria  of  29  CFR  1910.20. 

(ii)  The  record  required  in  paragraph 
(f)(5)(i)  of  this  section  shall  include  at 
least  the  following  information: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  Physicians'  written  opinions; 

(C)  Any  employee  medical  complaints 
related  to  exposure  to  hazardous 
substances; 

(D)  A  copy  of  the  information  which 
shall  be  provided  to  the  examining 
physician  by  the  employer,  with  the 
exception  of  the  standard  and  its 
appendices. 

(iii]  The  employer  shall  ensure  that 
this  record  is  retained  for  the  period 
specified  in  29  CFR  1910.2a 

(g)  Engineerii^  controJa,  work 
practices,  and  personal  protective 
equipment  for  employee  protection— (t) 
Engineering  controls,  work  practices 
and  PPE  (i)  Engineering  controls  and 
work  practices  shall  be  instituted  to 
reduce  and  maintain  employee  exposure 
to  or  below  the  permissible  exposure 
limits  of  those  hazardous  substances 
regulated  by  29  CFR  Part  1910.  Subpart 
Z.  except  to  the  extent  that  such 
controls  and  practices  are  not  feasible. 

Note. — Engineering  controls  which  may  be 
feasible  ar«  the  use  of  pressurized  cabs  or 
control  booths  on  equipment,  and/or  the  use 
of  remotely  operated  material  handling 
•quipment  Work  practices  which  may  b« 
fuiaibla  an  removing  all  nonessential 
employees  from  potential  exposure  during 
opening  of  dnuna,  wetting  down  dusty 


Federal  Register  /  Vol.  51.  No.  244  /  Friday.  December  19.  1966  /  Rules  and  Regulations 


45667 


operalions  and  locating  employees  upwind  of 
possible  hazards. 

(ii)  Whenever  engineering  controls 
and  work  practices  are  not  feasible.  PPE 
shall  be  used  to  protect  employees  to 
reduce  exposure  to  below  established 
permissible  exposure  limits. 

(iii)  The  employer  shall  not  implement 
a  schedule  of  employee  rotation  as  a 
means  of  compliance  with  permissible 
exposure  limits. 

(2)  Engineering  controls,  work 
practices,  and  personal  protective 
equipment  for  substances  not  regulated 
in  Subpart  Z.  An  appropriate 
combination  of  engineering  controls, 
work  practices,  and  personal  protective 
equipment  shall  be  established  to 
reduce  and  maintain  employee  exposure 
lb  or  below  the  established  permissible 
exposure  limit  for  hazardous  substances 
not  regulated  by  29  CFR  Part  19ia 
Subpart  Z  and  health  hazards. 

(3)  Personal  protective  equipment 
selection,  (i)  Personal  protective 
equipment  (PPE)  shall  be  selected  and 
used  which  will  protect  employees  from 
the  hazards  and  potential  hazards  they 
are  likely  to  encounter  as  identified 
during  the  site  characterization  and 
analysis. 

(ii)  Personal  protective  equiptnent 
selection  shall  be  based  on  an 
evaluation  of  the  performance 
T    characteristics  of  the  PPE  relative  to  the 
requirements  and  limitations  of  the  site, 
the  task-specific  conditions  and 
duration,  and  the  hazards  and  potential 
hazards  identified  at  the  site. 

(iii)  Positive  pressure  self-contained 
breathing  apparatus,  or  positive 
pressure  air-iine  respirators  equipped 
with  an  escape  air  supply  shall  be  used 
in  IDLH  conditions. 

(iv)  Totally-encapsulating  chemical 
protective  suits  (Level  A  protection) 
shall  be  used  m  conditions  where 
contact  of  the  skin  by  the  hazardous 
substance  may  result  in  an  IDLH 
situation. 

(v)  The  level  of  protection  provided  by 
PPE  selection  shall  be  increased  when 
additional  information  or  site  conditions 
show  that  increased  protection  is 
necessary  to  reduce  employee  exposure 
below  established  permissible  exposure 
limits  for  hazardous  substance  and 
health  hazards.  (See  Appendix  B  for 
guidance  on  selecting  PPE  ensembles.) 

Note. — The  level  of  protection  provided 
may  be  decreased  when  additional 
information  or  site  conditions  show  that 
decreased  protection  will  not  result  in 
hazardous  exposures  to  employees. 

(vi)  Personal  protective  equipment 
shall  be  selected  and  used  to  meet  the 
requirements  of  28  CFR  Part  1910, 


Subpart  I,  and  additional  requirements 
specified  in  this  section. 

(4)  Totally-encapsulating  chemical 
protective  suits,  (i)  Totally- 
encapsulating  suit  materials  used  for 
Level  A  protection  shall  protect 
employees  from  the  particular  hazards 
which  are  identified  during  site 
characterization  and  analysis. 

(ii)  Totally-encapsulating  suits  shall 
be  capable  of  maintaining  positive  air 
pressure.  (See  Appendix  A.) 

(iii)  Totally-encapsulating  suits  shall 
be  capable  of  preventing  inward  lest  gas 
leakage  of  more  than  0.5  percent  (See 
Appendix  A.) 

(5)  Personal  protective  equipment 
(PPE) program.  A  personal  protective 
equipment  program  shall  be  established 
for  hazardous  waste  operations.  The 
PPE  program  shall  address  die  following 
elements: 

(i)  Site  hazards. 

(ii)  PPE  selection, 

(iii)  PPE  use. 

(iv)  Work  mission  duration, 

(v)  PPE  maintenance  and  storage. 

(vi)  PI^  decontamination, 

(vii)  PPE  training  and  proper  fitting, 

(viii)  PPE  donning  and  do£fing 
procedures, 

(ix)  PPE  inspection, 

(x)  PPE  in-use  monitoring, 

(xi)  Evaluation  of  the  effectiveness  of 
the  PPE  program,  and 

(xii)  Limitations  during  temperature 
extremes. 

(h)  Monitoring.  (1)  Air  monitoring 
shall  be  used  to  identify  and  quantify 
airborne  levels  of  hazardous  substances 
in  order  to  determine  the  appropriate 
level  of  employee  protection  needed  on 
site. 

(2)  As  a  first  step,  air  monitoring  shall 
be  conducted  to  identify  any  IDLH  and 
other  dangerous  situations,  such  as  the 
presence  of  flammable  atmospheres, 
oxygen-deftcient  environments,  toxic 
levels  of  airborne  contaminants,  and 
radioactive  materials. 

(3)  As  a  minimum,  periodic  monitoring 
shall  be  conducted  when: 

(i)  Work  begins  on  a  different  portion 
of  the  site. 

(ii)  Contaminants  other  than  those 
previously  identified  are  being  handled. 

(iii)  A  different  type  of  operation  is 
initiated  (e.g.,  drum  opening  as  opposed 
to  exploratory  well  drilling.) 

(iv)  Employees  are  handling  leaking 
drums  or  containers  or  working  in  areas 
with  obvious  liquid  contamination  (e.g., 
a  spill  or  lagoon.) 

(4)  High-risk  employees,  e.g.,  those 
closest  to  the  source  of  contaminant 
generation,  shall  receive  personal 
monitoring  sufficient  to  characterize 
employee  exposure. 


(i)  Informational  programs — (1) 
General.  As  part  of  the  safefy  and 
health  program  required  in  paragraph 
(b)(1)  of  this  section,  the  employer  shall 
develop  and  implement  a  site  safety  and 
health  plan  meeting  the  requirements  of 
paragraph  (i)(2)  of  this  section  for  each 
hazardous  waste  operation. 

(2)  Site  safety  and  health  plan.  The 
site  safety  and  health  plan,  which  shall 
be  available  on  the  site  for  inspection  by 
employees,  their  designated 
representatives,  and  OSHA  personnel, 
shall  address  the  safety  and  health 
hazards  of  each  phase  of  site  operation 
and  include  the  requirements  and 
procedures  for  employee  protection. 

(i)  The  site  safety  and  health  plan,  as 
a  minimum,  shall  address  the  following: 

(A)  Names  of  key  personnel  and 
alternates  responsible  for  site  safety  and 
health  and  appointment  of  a  site  safety 
and  health  officer. 

(B)  A  safety  and  health  risk  analysis 
for  each  site  task  and  operation. 

(C)  Employee  training  assignments. 

(D)  Personal  protective  equipment  to 
be  used  by  employees  for  each  of  the 
site  tasks  and  operations  being 
conducted. 

(E)  Medical  surveillance  requirements. 

(F)  Frequency  and  types  of  air 
monitoring,  personnel  monitoring,  and 
environmental  sampling  techniques  and 
instrumentation  to  be  used.  Methods  of 
maintenance  and  calibration  of 
monitoring  and  sampling  equipment  to 
be  used. 

(G)  Site  control  measures. 

(H)  Decontamination  procediu^s. 

(I)  Site's  standard  operating 
procedures. 

(J)  A  contingency  plan  meeting  the 
requirements  of  paragraphs  (1)(1]  and 
(1)(2)  of  this  section  for  safe  and 
effective  responses  to  emergencies 
including  the  necessary  PPE  and  other 
equipment. 

(K)  Confined  space  entry  procedures.  ^ 

(ii)  Pre-entry  briefuigs  shall  be  held 
prior  to  initiating  any  site  activity  and  at  . 
such  other  times  as  necessary  to  ensure 
that  employees  are  apprised  of  the  site 
safety  and  health  plan  and  that  it  is 
being  followed. 

(iii)  Inspections  shall  be  conducted  by 
the  site  safety  and  health  officer  or.  in 
the  absence  of  that  individual,  another 
individual  acting  on  behalf  of  the 
employer  as  necessary  to  determine  the 
effectiveness  of  the  site  safety  and 
health  plan.  Any  deficiencies  in  the 
effectiveness  of  the  site  safety  and 
health  plan  shall  be  corrected  by  the 
employer. 

(j)  Handling  drums  and  containers — 
(1)  General,  (i)  Drums  and  containers 
used  during  the  clean-up  shall  meet  the 
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appropriate  DOT.  OSHA.  and  EPA 
regulations  for  the  wastes  that  they 
contain. 

(ii)  Drums  and  containers  shall  be 
inspected  and  their  integrity  shall  be 
assured  prior  to  being  moved.  Drums  or 
containers  that  cannot  be  inspected 
before  being  moved  because  of 
inaccessible  storage  conditions  shall  be 
moved  to  an  accessible  location  and 
inspected  prior  to  further  handling. 

(iii)  Unlabeled  drums  and  containers 
shall  be  considered  to  contain 
hazardous  substances  and  handled 
accordingly  until  the  contents  are 
positively  identified  and  labeled. 

(iv)  Site  operations  shall  be  organized 
to  minimize  the  amount  of  drum  or 
container  movement. 

(v)  Prior  to  movement  of  drums  or 
containers,  all  employees  exposed  to  the 
transfer  operation  shall  be  warned  of 
the  potential  hazards  associated  with 
the  contents  of  the  drums  or  containers. 

(vi)  U.S.  Department  of  Transportation 
specified  salvage  drums  or  containers 
and  suitable  quantities  of  proper 
absorbent  shall  be  kept  available  and 
used  in  areas  where  spills,  leaks,  or 
ruptures  may  occur. 

(vii)  Where  major  spills  may  occur,  a 
spill  containment  program  shall  be 
implemented  to  contain  and  isolate  the 
entire  voliune  of  the  hazardous 
substance  being  transferred. 

(viii)  Drums  and  containers  that 
cannot  be  moved  without  rupture, 
leakage,  or  spillage  shall  be  emptied  into 
a  sound  container  using  a  device 
classifled  for  the  material  being 
transferred. 

(ix)  A  ground-penetrating  system  or 
other  type  of  detection  system  or  device 
shall  be  used  to  estimate  the  location 
and  depth  of  drums  or  containers. 

(x)  Soil  or  covering  material  shall  be 
removed  tvith  caution  to  prevent  drum 
or  container  rupture. 

(xi)  Fire  extinguishing  equipment 
meeting  the  requirements  of  29  CFR  Part 
1910,  Subpart  L  shall  be  on  hand  and 
ready  for  use  to  control  small  fires. 

(2)  Opening  drums  and  containers. 
The  following  procedures  shall  be 
followed  in  areas  where  drums  or 
containers  are  being  opened: 

(i)  Where  an  airline  respirator  system 
is  used,  connections  to  the  bank  of  air 
cylinders  shall  be  protected  from 
contamination  and  the  entire  system 
shall  be  protected  from  physical 
damage. 

(ii)  Employees  not  actually  involved  in 
opening  drums  or  containers  shall  be 
kept  a  safe  distance  from  the  drums  or 
containers  being  opened. 

(iii)  If  employees  must  work  near  or 
adjacent  to  drums  or  containers  being 
opened,  a  suitable  shield  that  does  not 


interfere  with  the  work  operation  shall 
be  placed  between  the  employee  and 
the  drums  or  containers  being  opened  to 
protect  the  employee  in  case  of 
accidental  explosion. 

(iv)  Controls  for  drum  or  container 
opening  equipment,  monitoring 
equipment,  and  fire  suppression 
equipment  shall  t>e  located  behind  the 
explosion-resistant  barrier. 

(v)  Material  handling  equipment  and 
hand  tools  shall  be  of  the  type  to 
prevent  sources  of  ignition. 

(vi)  Drums  and  containers  shall  be 
opened  in  such  a  manner  that  excess 
interior  pressure  will  be  safely  relieved. 
If  pressure  cannot  be  relieved  from  a 
remote  location,  appropriate  shielding 
shall  be  placed  between  the  employee 
and  the  drums  or  containers  to  reduce 
the  risk  of  employee  injury. 

(vii)  Employees  shall  not  stand  upon 
or  work  from  drums  or  containers. 

(3)  Electrical  material  handling 
equipment  Electrical  material  handling 
equipment  used  to  transfer  drums  and 
containers  shall: 

(i)  Be  positioned  and  operated  to 
minimize  sources  of  ignition  related  to 
the  equipment  from  igniting  vapors 
released  from  ruptured  dn^;tr1or 
containers,  or 

(ii)  Meet  the  requirements  of  29  CFR 
1910.307  and  be  of  the  appropriate 
electrical  classification  for  the  materials 
being  handled. 

(4)  Radioactive  wastes.  Drums  and 
containers  containing  radioactive 
wastes  shall  not  be  handled  until  such 
time  as  their  hazard  to  employees  is 
properly  assessed. 

(5)  Shock  sensitive  wastes. 

Caution:  Shipping  of  shock  sensitive 
wastes  may  t>e  prohibited  under  U.S. 
Department  of  Transportation  regulations. 
Employers  and  their  shippers  should  refer  to 
49  CFR  173.21  and  173.50. 

As  a  minimum,  the  following  special 
precautions  shall  be  taken  when  drums 
and  containers  containing  or  suspected 
of  containing  shock-sensitive  wastes  are 
handled: 

(i)  All  non-essential  employees  shall 
be  evacuated  from  the  area  of  transfer. 

(ii)  Material  handling  equipment  shall 
be  provided  with  explosive  containment 
devices  or  protective  shields  to  protect 
equipment  operators  from  exploding 
containers. 

(iii)  An  employee  alarm  system 
capable  of  being  perceived  above 
surrounding  light  and  noise  conditions 
shall  be  used  to  signal  the 
commencement  and  completion  of 
explosive  waste  handling  activities. 

(iv)  Continuous  communications  (i.e.. 
portable  radios,  hand  signals, 
telephones,  as  appropriate)  shall  be 


maintained  between  the  employee-in- 
charge  of  the  immediate  handling  area 
and  the  site  safety  o^icer  or  command 
post  until  such  time  as  the  handling 
operation  is  completed.  Communication 
equipment  or  methods  that  could  cause 
shock  sensitive  materials  to  explode 
shall  not  be  used. 

(v)  Drums  and  containers  under 
pressure,  as  evidenced  by  bulging  or 
swelling,  shall  not  be  moved  until  such 
time  as  the  cause  for  excess  pressure  is 
determined  and  appropriate 
contaiiunent  procedures  have  been 
implemented  to  protect  employees  from 
explosive  relief  of  the  drum. 

(vi)  Drums  and  containers  containing 
packaged  laboratory  wastes  shall  be 
considered  to  contain  shock-sensitive  or 
explosive  materials  until  they  have  been 
characterized. 

(6)  Laboratory  waste  packs.  In 
addition  to  the  requirements  of 
paragraph  (j)(5]  of  this  section,  the 
following  precautions  shall  be  taken,  as 
a  minimum,  in  handling  laboratory 
waste  packs  (lab  packs): 

(i)  Lab  packs  shall  be  opened  only 
when  necessary  and  then  only  by  an 
individual  knowledgeable  in  the 
inspection,  classiRcation.  and 
segregation  of  the  containers  within  the 
pack  according  the  hazards  of  the 
wastes. 

(ii)  If  crystalline  material  is  noted  on 
any  container,  the  contents  shall  be 
handled  as  a  shock-sensitive  waste  until 
the  contents  are  identiHed. 

(7)  Sampling  drums  and  containers. 
Sampling  of  containers  and  drums  shall 
be  done  in  accordance  with  a  sampling 
procedure  which  is  part  of  the  site 
safety  and  health  plan  developed  for 
and  available  to  employees  and  others 
at  the  specific  worksite. 

(8)  Shipping  and  transport  (i)  Drums 
and  containers  shall  be  identified  and 
classified  prior  to  packaging  for 
shipment 

(ii)  Drum  or  container  staging  areas 
shall  be  kept  to  the  minimum  number 
necessary  to  safely  identify  and  classify 
materials  and  prepare  them  for 
transport 

(iii)  Staging  areas  shall  be  provided 
with  adequate  access  and  egress  routes. 

(iv)  Bulking  of  hazardous  wastes  shall 
be  permitted  only  after  a  thorough 
characterization  of  the  materials  has 
been  completed. 

(9)  Tank  and  vault  procedures,  (i) 
Tanks  and  vaults  containing  hazardous 
substances  shall  be  handled  in  a  manner 
similar  to  that  for  dnuns  and  containers, 
taking  into  consideration  the  size  of  the 
tank  or  vault 

(ii)  Appropriate  tank  or  vault  entry 
procedures  meeting  paragraph 
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(>)(2)(i)(K)  of  this  section  shaU  be 
followed  whenevw  employees  must 
enter  a  tank  or  vault 

(k)  Decontamination.  (1)  A 
decontamination  procedure  shall  be 
developed,  communicated  to  employees 
and  implemented  before  any  employees 
or  equipment  may  enter  areas  on  site 
where  potential  for  exposnre  to 
hazardous  substances  exists. 

(2)  Standard  operating  procedures 
shall  be  developed  to  minimize 
employee  contact  with  hazardous 
substances  or  with  equipment  that  has 
contacted  hazardous  substances. 

(3)  Decontamination  shall  be 
performed  in  areas  that  will  minimize 
the  exposure  of  uncontaminated 
employees  or  equipment  to 
contaminated  employees  or  equipment 

(4)  All  employees  leaving  a 
contaminated  area  shall  be 
appropriately  decontaminated;  ail 
clothing  and  equipment  leaving  a 
contaminated  area  shall  be 
appropriately  disposed  of  or 
decontaminated. 

(5)  Decontamination  procedures  shall 
be  monitored  by  the  site  safety  and 
health  officer  to  determine  their 
effectiveness.  When  such  procedures 
are  found  to  be  ineffective,  appropriate 
steps  shall  be  taken  to  correct  any 
deficiencies. 

(6)  All  equipment  and  solvents  used 
for  decontamination  shall  be 
decontaminated  or  disposed  of  property. 

(7)  Protective  clothing  and  equipment 
shall  be  decontaminated,  cleaned, 
laundered,  maintained  or  replaced  as 
needed  to  maintain  their  effectiveness. 

(8)  Impermeable  protective  clothing 
which  contacts  or  is  likely  to  have 
contacted  hazardous  substances  shall 
be  decontaminated  before  being 
removed  by  the  empbyee. 

(9)  Employees  whose  non- 
impermeable  clothing  becomes  wetted 
with  hazardous  substances  shall 
immediately  remove  that  dodiing  and 
proceed  to  shower.  The  clothing  shall  be 
disposed  of  or  decontaminated  before  it 
is  removed  from  the  work  zone. 

(10)  Unauthorized  employees  shall  not 
remove  protective  clothing  or  equipment 
from  change  rooms. 

(11)  Commercial  laundries  ot  cleaning 
establishments  that  decontaminate 
protective  clothing  or  equipment  shall 
be  informed  of  the  potentiaUy  harmful 
effects  of  exposures  to  hazardous 
substances. 

(12)  Where  the  decontamination 
procedure  indicates  a  need  for  showers 
and  change  rooms,  they  shall  be 
provided  and  meet  the  requirements  of 
29  CFR  1910.141. 

(1)  Emergency  response— {1]  General. 
(i)  An  emergency  response  plan  ^11  be 


developed  and  implemented  to  handle 
anticipated  on-site  emergencies  prior  to 
the  commencement  of  Imardous  waste 
operations.  Emergency  response 
activities  to  all  other  hazardous  waste 
operations  shall  follow  an  emergency 
response  plan  meeting  the  requirements 
of  this  section. 

(ii)  Elements  of  an  emergency 
response  plan.  The  employer  shall 
develop  an  emergency  response  plan  for 
on-site  and  off-site  emergencies  which 
shall  address,  as  a  minitnnm  tiie 
following: 

(A)  Pre-emergency  planning. 

(B)  Personnel  roles,  lines  of  authority, 
training,  and  communication. 

(C)  Emergency  recognition  and 
prevention. 

(D)  Safe  distances  and  places  of 
refuge. 

(E)  Site  security  and  control 

(F)  Evacuation  routes  and 
procedures. 

(G)  Decontamination. 

(H)  Emergency  medical  treatment 
and  first  aid. 

(1)  Emergency  alerting  and  re^onse 
procedures. 

(J)  Critique  of  response  and  follow- 
up. 

(K)  PPE  and  emergency  equipment 

(2)  On-site  emergency  response — (i) 
Training.  Training  for  site  emergency 
response  shall  be  conducted  in 
accordance  with  paragraph  (e)  of  this 
sectioiL 

(ii)  Procedures  for  handling  site 
emergency  incidents.  (A)  In  addition  to 
the  elements  for  the  emergency  response 
plan  required  in  paragraph  {l)(l)(ii) 
above,  the  following  elements  shaU  be 
included  for  site  emergency  response 
plans: 

[1]  Site  topography,  layout  and 
prevailing  weather  conditions. 

(2)  Procedures  for  reporting  incidents 
to  local,  state,  and  federal  governmental 
agencies. 

(B)  The  site  emergency  response  plan 
shall  be  a  separate  section  of  die  Site 
Safety  and  Health  Plan. 

(C)  The  site  emergency  response  plan 
shall  be  compatible  and  integrated  with 
the  disaster,  fire  and/ or  emergency 
response  plans  of  local,  state,  and 
federal  agencies. 

(D)  The  site  emeigency  response  plan 
shall  be  rehearsed  regularly  as  part  of 
the  overall  training  program  for  site 
operations. 

(E)  The  site  emergency  response  plan 
shall  be  reviewed  periodically  and,  as 
necessary,  be  amended  to  keep  it 
current  with  new  or  changing  site 
conditions  or  information. 

(F)  An  employee  alarm  system  shall 
be  installed  in  accordance  -with  29  CFR 
1910.165  to  notify  employees  of  an  on- 


site  emergency  situation,  to  stop  work 
activities  if  necessary,  to  lower 
background  noise  in  order  to  speed 
communication,  and  to  begin  emergency 
procedures. 

(G)  Based  upon  the  information 
available  at  time  of  the  emergency,  the 
employer  shall  evaluate  the  incident  and 
the  site  response  capabilities  and 
proceed  with  the  appropriate  steps  to 
implement  the  on-site  emergency 
response  plan. 

(3)  Off-site  emergency  response— (i) 
Training.  Training  for  handling 
emergency  responses  involving 
hazardous  substances  shall  be 
conducted  on  a  monthly  basis  and  shall 
be  at  least  24  hours  annually.  The 
training  shall  include  as  a  minimum 
recognition  of  hazards,  selection,  care, 
and  use  of  personal  protective 
equipment  and  safe  operating 
procedures  to  be  used  at  the  incident 
scene. 

{^]  Procedures  for  handling  off-site 
emergency  incidents.  (A)  The  senior 
officer  responding  to  an  incident 
invdving  a  hazardous  substance  or 
waste  shall  establish  an  Incident 
Command  System  (ICS).  All  emergency 
responders  and  their  communications 
shall  be  coordinated  and  controlled 
through  the  individual  in  charge  of  the 
ICS. 

(B)  The  individual  ia  charge  of  the  ICS 
shall  identify,  to  Uie  extent  possible,  all 
hazardous  substances  or  conditions 
present 

(C)  Based  on  the  hazardous 
substances  and/or  conditions  present 
the  individual  in  charge  of  the  ICS  shall 
implement  appropriate  emergency 
operations,  and  assure  that  the  personal 
protective  equipment  worn  is 
appropriate  for  the  hazards  to  be 
encountered.  However,  personal 
protective  equipment  shall  meet  at  a 
minimum,  the  criteria  contained  in  29 
CFR  1910.156(e)  when  worn  while 
performing  fire  fighting  operations 
beyond  the  incipient  stage. 

(D)  Self-contained  breathing 
apparatus  shall  be  worn  at  all  times 
during  emergency  operations  involving 
exposure  to  hazardous  substances  or 
health  hazards.  After  October  18, 1988 
only  positive  pressure  self-contained 
respirators  shall  be  used. 

(E)  The  individual  in  charge  of  the  ICS 
shall  limit  the  number  of  emergency 
response  persoimel  at  the  emergency 
site  to  those  who  are  actively 
performing  emergency  operations. 
However,  operations  in  hazardous  areas 
shall  be  performed  using  the  buddy 
system  in  groups  of  two  or  more. 

(F)  Back-up  personnel  shall  be 
standing  by  with  equipment  reedy  to 
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provide  assistance  or  rescue.  Qualifled 
basic  life  support  personnel,  as  a 
minimum,  shall  also  be  standing  by  with 
medical  equipment  and  transportation 
capability. 

(C)  The  individual  in  charge  of  the  ICS 
shall  designate  a  safety  officer,  who  is 
knowledgeable  in  fire  fighting  or  rescue 
operations  and  hazardous  substance 
handling  procedures,  with  specific 
responsibility  to  identify  and  evaluate 
hazards  and  to  provide  direction  with 
respect  to  the  safety  of  operations  for 
the  emergency  at  hand. 

(H)  When  activities  are  judged  by  the 
safety  officer  to  be  unsafe  and/or  to 
involve  an  imminent  danger  condition, 
the  safety  officer  shall  have  the 
authority  to  alter,  suspend,  or  terminate 
those  activities.  The  safety  officer  shall 
immediately  inform  the  individual  in 
charge  of  the  ICS  of  any  actions  taken  to 
correct  these  hazards  at  an  emergency 
scene. 

(I)  After  emergency  operations  have 
terminated,  the  individual  in  charge  of 
the  ICS  shall  implement  appropriate 
decontamination  procedures. 

(4)  Hazardous  materials  teams 
(HAZMAT).  (i)  Employees  who  are 
members  of  the  HAZMAT  team, 
employees  designated  by  the  employer 
to  plug,  patch  or  otherwise  temporarily 
control  or  stop  leaks  hxim  containers 
which  hold  hazardous  substances  or 
health  hazards  shall  be  given  training  in 
accordance  with  paragraph  (1)(3)  of  this 
section  that  includes  the  care  and  use  of 
chemical  protective  clothing  and 
procedures  to  be  followed  when 
working  on  leaking  drums,  containers, 
tanks,  or  bulk  transport  vehicles. 

(ii)  Members  of  HAZMAT  teams  shall 
receive  an  annual  physical  examination 
by  a  licensed  physician  and  be  provided 
medical  surveillance  as  required  in 
paragraph  (f)  of  this  section. 

(iii)  Personal  protective  clothing  and 
equipment  to  be  used  by  HAZMAT  team 
members  shall  meet  the  requirements  of 
paragraph  (g)  of  this  section. 

(iv)  Approved  self-contained 
compressed  air  breathing  apparatus  may 
be  used  with  approved  cylinders  from 
other  approved  self-contained 
compressed  air  breathing  apparatus 
provided  that  such  cylinders  are  of  the 
same  capacity  and  pressure  rating.  All 
compressed  air  cylinders  used  with  self- 
contained  breathing  apparatus  shall 
meet  U.S.  Department  of  Transportation 
and  National  Institute  for  Occupational 
Safety  and  Health  criteria. 

(5)  Post-emergency  response 
operations.  Upon  completion  of  the 
emergency  response,  ijf  it  is  determined 
that  it  is  necessary  to  remove  hazardous 
substances,  health  hazards  and 
materials  contaminated  with  them  such 


as  contaminated  soil  or  other  elements 
of  the  natural  environment,  then  such 
operations  shall  meet  all  the 
requirements  of  paragraphs  (b)  through 
(n)  of  this  section. 

(m)  Illumination.  Work  areas  shall  be 
lighted  to  not  less  than  the  minimum 
illumination  intensities  listed  in  Table 
H-102.1  while  any  work  is  in  progress: 

Table  H-102.1. —Minimum  Illumiimtion 
Intensities  in  Foot-Canoles 


FooKmSM 


10.. 


30.. 


Araa  or  opanMion* 


GananI  «Na  araat. 

e«cav«lion  «id  wast*  araas.  accaiamiya. 
acave  Morage  area*,  loadrig  plattanna.  ra- 
tuaing.  and  AeM  mamtananca  araaa. 

kKkxxs:  warahouaaa,  corridora.  haNimaya.  and 
awtwaya. 

Tunnaia.  ihafla.  and  ganaral  undarground 
aork  araaK  (Ejccaplxxt  mMmum  ol  10 
•ool-candtoa  ia  raquired  at  Iwinal  and  itMll 
riaading  dt«<ng  drinino,  mucMng.  and  acat- 
ng.  Bureau  of  Mmaa  approvad  cap  l|^ila 
•ha*  ba  accapiaMa  tor  uaa  In  Iha  kjnnal 


Ganeral  shops  (eg.,  mechanical  and  atactri- 
cal  aquvmeni  rooTis.  actrva  storarocna. 
bairacfcs  or  living  quarlara.  lodiar  or  draaa- 
mg  rooma.  dtning  araaa.  and  indoor  loiata 
and  worlvooma. 

Rrat  aid  staHona.  infirmariaa,  arvl  officaa. 


(n)  Sanitation  at  temporary 
workplaces — (1)  Potable  water,  (i)  An 
adequate  supply  of  potable  water  shall 
be  provided  on  the  site. 

(ii)  Portable  containers  used  to 
dispense  drinking  water  shall  be 
capable  of  being  tightly  closed,  and 
equipped  with  a  tap.  Water  shall  not  be 
dipped  from  containers. 

(iii)  Any  container  used  to  distribute 
drinking  water  shall  be  clearly  marked 
as  to  the  nature  of  its  contents  and  not 
used  for  any  other  purpose. 

(iv)  Where  single  service  cups  (to  be 
used  but  once)  are  supplied,  both  a 
sanitary  container  for  the  unused  cups 
and  a  receptacle  for  disposing  of  the 
used  cups  shall  be  provided. 

(2)  Nonpotable  water,  (i)  Outlets  for 
nonpotable  water,  such  as  water  for 
industrial  or  Rrefighting  purposes  shall 
be  identified  to  indicate  clearly  that  the 
water  is  unsafe  and  is  not  to  be  used  for 
drinking,  washing,  or  cooking  purposes. 

(ii)  There  shall  be  no  cross- 
connection,  open  or  potential,  between  a 
system  furnishing  potable  water  and  a 
system  furnishing  nonpotable  water. 

(3)  Toilets  facilities,  (i)  Toilets  shall 
be  provided  for  employees  according  to 
Table  H-102.2. 

Table  h-102.2.— Toilet  Fachjties 


NufntMT  of  wnptoyMt 


20  or  t»wf 

Mora  twn  20,  Iwsr  1 

2oa 


MMntunt  number  of  tecMlM 


Table  H-1  02.2.— Toilet  Faouties— 
Continued 


Number  0*  ainployaaa 

Mora  ttwi  200 -. 

One  MM  iMK  and  1  unnal  par 
SO  aniptoyeea. 

One. 

One  loiat  teal  and  t 
40 


(ii)  Under  temporary  field  conditions, 
provisions  shall  be  made  to  assure  not 
less  than  one  toilet  facility  is  available. 

(iii)  Hazardous  waste  sites,  not 
provided  with  a  sanitary  sewer,  shall  be 
provided  with  the  following  toilet 
facilities  unless  prohibited  by  local 
codes: 

(A)  Privies; 

(B)  Chemical  toilets: 

(C)  Recirculating  toilets;  or 

(D)  Combustion  toilets. 

(iv)  The  requirements  of  this 
paragraph  for  sanitation  facilities  shall 
not  apply  to  mobile  crews  having 
transportation  readily  available  to 
nearby  toilet  facilities. 

(4)  Food  handling.  All  employees'  food 
service  facilities  and  operations  shall 
meet  the  applicable  laws,  ordinances, 
and  regulations  of  the  jurisdictions  in 
which  they  are  located. 

(5)  Temporary  sleeping  quarters. 
When  temporary  sleeping  quarters  are 
provided,  they  shall  be  heated, 
ventilated,  and  lighted. 

(6)  Washing  facilities.  The  employer 
shall  provide  adequate  washing 
facilities  for  employees  engaged  in 
operations  where  hazardous  substances 
may  be  harmful  to  employees.  Such 
facilities  shall  be  in  near  proximity  to 
the  worksite,  within  controlled  access 
work  zones  and  shall  be  so  equipped  as 
to  enable  employees  to  remove 
hazardous  substances. 

(0)  Certain  Operations  Conducted 
under  the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRAJ. 
Employers  conducting  operations 
speciffed  in  paragraph  (g)(2)(iii)  of  this 
section  shall: 

(1)  Implement  a  hazard 
communication  program  meeting  the 
requirements  of  29  CFR  1910.1200; 

(2)  Implement  a  medical  surveillance 
program  meeting  the  requirements  of 
paragraph  (f)  of  this  section: 

(3)  Develop  and  implement  a  safety 
and  health  program  for  employees 
involved  in  hazardous  waste  operations. 
The  program  shall  be  designed  to 
identify,  evaluate  and  control  safety  and 
health  hazards  and  provide  for 
emergency  response  to  their  facilities  for 
the  purpose  of  employee  protection: 

(4)  Develop  and  implement  a 
decontamination  procedure  in 
accordance  with  paragraph  (k)  of  this 
section,  and 
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(5)  Develop  and  implement  a  training 
program  for  employees  involved  with 
hazardous  waste  operations  to  enable 
each  employee  to  perform  their  assigned 
duties  and  functions  in  a  safe  and 
healthful  manner  so  as  not  to  endanger 
themselves  or  other  employees.  The 
initial  training  shall  be  for  24  hours  and 
refresher  training  shall  be  for  eight 
I  hours  annually. 

(p)  Start-up  dates— [1)  Training  and 
medical  provisions.  Initial  training  and 
medical  surveillance  as  specified  by 
paragraph  (e)  and  (f)  of  this  section  shall 
be  commenced  on  the  effective  date  of 
this  standard,  and  be  fully  implemented 
as  soon  as  possible  but  no  later  than 
March  16. 1987.  Employees  may 
continue  in  their  work  assignments  until 
March  16, 1987  though  training  and 
medical  examinations  have  not  been 
completed  so  long  as  all  feasible 
training  and  examinations  have  been 
completed. 

(2)  Safety  and  health  program.  The 
employer  shall  develop  and  implement  a 
safety  and  health  program  as  required 
by  paragraph  (b)(1)  of  this  section  as 
soon  as  is  feasible  and  have  it 
completed  and  implemented  no  later 
than  March  16, 1987. 

(3)  Engineering  controls,  work 
practices,  and  personal  protective 
equipment,  (i)  The  engineering  controls, 
woric  practices  and  personal  protective 
equipment  required  by  paragraph  (g)(2) 
of  this  section  shall  be  implemented  as 
soon  as  feasible  and  implementation 
shall  be  completed  no  later  than  March 
16, 1987. 

(ii)  The  engineering  controls,  work 
practices  and  personal  protective 
equipment  required  by  paragraph  (g)(1) 
of  this  section  are  existing  requirements 
of  other  OSHA  standards  and  continues 
to  be  required  from  the  effective  date  of 
this  standard. 

(4)  Site  safety  and  health  plan.  The 
site  safety  and  health  plan  required  by 
paragraph  (i)(2)  of  this  section  shall  be 
completed  as  soon  as  feasible  but  no 
later  than  February  16. 1987. 

(5)  Certain  operations  conducted 
under  RCRA.  The  requirements 
specified  by  paragraph  (o)  of  this  section 
shall  be  instituted  by  March  16, 1987. 

(6)  Other  requirements.  Requirements 
of  this  standard  which  do  not  have  a 
separate  start-up  date  and  have  not 
been  required  by  other  OSHA  standards 
shall  be  carried  out  from  the  effective 
date  of  this  standard. 

(7)  New  operations.  Operations 
covered  by  this  section  which  are 
started  after  March  16, 1987,  shall  be  in 
compliance  with  this  section  from  the 
start  of  their  operation. 


Appendices  to  1 1910.120— Haurdoiu  Waste 
Operatioiu  and  Emersency  Ra^wnae 

Note. — The  following  appendices  serve  as 
non-mandatory  guidelines  to  assist 
employees  and  employers  in  complying  with 
the  appropriate  requirements  of  this  section. 

Appendix  A— Personal  Protectiva  Equipmcot 
Test  Metlioda 

This  appendix  seta  forth  the  non- 
mandatory  examples  of  tests  which  may  be 
used  to  evaluate  compliance  with  paragraphs 
1910.120(g)(4)  (Ii)  and  (iii).  Other  tests  and 
other  challenge  agents  may  be  used  to 
evaluate  compliance. 

A.  Fully-Encapsulated  Suit  Pressure' Test 
1.0— Scope 

1.1  This  practice  measures  the  ability  of  a 
gas  tight  totally-encapsulating  chemical 
protective  suit  material,  seams,  and  closures 
to  maintain  a  fixed  positive  pressure.  The 
results  of  this  practice  allow  the  gas  tight 
integrity  of  a  total-encapsulating  chemical 
protective  suit  to  be  evaluated. 

1.2  Resistance  of  the  suit  materials  to 
permeation,  penetration,  and  degradation  by 
specific  hazardous  substances  is  not 
determined  by  this  test  method. 

2.0 — Description  of  Terms 

2.1  Totally-encapsulated  chemical 
protective  suit  (TECP  suit)— A  full  body 
garment  which  is  constructed  of  protective 
clothing  materials;  covers  the  wearer's  torso, 
head,  arms,  and  legs;  may  cover  the  wearer's 
hands  and  feet  with  tightly  attached  gloves 
and  boots;  completely  encloses  the  wearer  by 
itself  or  in  combination  with  the  wearer's 
respiratory  equipment,  gloves,  and  boots. 

2.2  Protective  clothing  material — Any 
material  or  combination  of  materials  used  in 
an  item  of  clothing  for  the  purpose  of 
isolating  parts  of  the  body  from  direct  contact 
with  a  potentially  hazardous  liquid  or 
gaseous  chemicals. 

2.3  "Gas  tight" — for  the  purpose  of  this 
practice  the  limited  flow  of  a  gas  under 
pressure  from  the  inside  of  a  TECP  suit  to 
atmosphere  at  a  prescribed  pressure  and  time 
interval. 

2.4  "Shall" — ^This  term  indicates  a 
mandatory  requirement. 

2.5  "Should" — This  term  indicates  a 
recommendation  or  that  which  is  advised  but 
not  required. 

2.6  "May"— This  term  is  used  to  state  a 
permissive  use  or  an  alternative  method  to  a 
specific  requirement. 

3.0 — Summary  of  Practice 

3.1    The  TECP  suit  is  visually  inspected 
and  modiRed  for  the  test.  The  test  apparatus 
is  attached  to  the  suit  to  permit  inflation  to 
the  pre-test  suit  expansion  pressure  for 
removal  of  suit  wrinkles  and  creases.  The 
pressure  is  lowered  to  the  test  pressure  and 
monitored  for  three  minutes.  If  the  pressure 
drop  is  excessive,  the  TECP  suit  fails  the  tests 
and  is  removed  from  service.  After  leak 
location  and  repair  the  test  is  repeated. 

4.0— Required  SuppUes 

4.1  Source  of  compressed  air,  , 

4.2  Test  apparatus  for  suit  testing 
including  a  pressure  measurement  device 


with  a  sensitivity  of  at  least  V*  indi  water 
gauge. 

4.3  Vent  valve  closure  plugs  or  sealii^  . 
tape. 

4.4  Soapy  water  solution  and  soft  brush. 

4.5  Stop  watch  or  appropriate  timing 
device.  '        '  '         '    ■'    '  . 

5.0 — Safety  Precautions 

5.1    Care  shall  be  taken  to  provide  the 
correct  pressure  safety  devices  required  fow 
the  source  of  compressed  air  used. 
6jO— Test  Procedure 

B.l    Prior  to  each  test  the  fester  shall 
perform  a  visual  inspection  of  the  suit.  Check 
the  suit  for  seam  integrity  by  visually 
examining  the  seams  and  gently  pulhng  on 
the  seams.  Ensure  that  all  air  supply  lines, 
fittings,  visor,  zippers,  and  valves  are  secure 
and  show  no  signs  of  deterioration. 

6.1.1  Seal  off  the  vent  valves  along  with 
any  other  normal  inlet  or  exhaust  points 
(such  as  umbilical  air  line  fittings  or  face 
piece  opening)  with  tape  or  other  appropriate 
means  (caps,  plugs,  fixture,  etc.).  Care  should 
be  exercised  in  the  sealing  process  not  to 
damage  any  of  the  suit  components. 

6.1.2  Close  all  closure  assemblies. 

6.1.3  Prepare  the  suit  for  inflation  by 
providing  an  improvised  connection  point  or 
the  suit  for  connecting  an  airiine.  Attach  the 
pressure  test  apparatus  to  the  suit  to  permit 
suit  inflation  from  a  compressed  air  source 
equipped  with  a  pressure  indicating  regulator. 
The  leak  tightness  of  the  pressure  test 
apparatus  should  be  tested  before  and  after 
each  test  by  closing  off  the  end  of  the  tubing 
attached  to  the  suit  and  assuring  a  pressure 
of  three  inches  water  gauge  for  three  minutes 
can  be  maintained.  If  a  component  is 
removed  for  the  lest  that  component  shall  be 
replaced  and  a  second  test  conducted  with 
another  component  removed  to  permit  a 
complete  tests  of  the  ensemble. 

6.1.4  The  pre-test  expansion  pressure  (A) 
and  the  suit  test  pressure  (B)  shall  be 
supplied  by  the  suit  manufacturer  but  in  no 
case  shall  they  be  less  than:  As3  inches         \ 
water  gauge  and  B=2  inches  water  gauge. 
The  ending  suit  pressure  (C)  shall  be  no  less 
than  80%  {%)  of  the  test  pressure  (B);  i.e.,  the 
pressure  drop  shall  not  exceed  20%  (H)  of  the 
test  pressure  (B). 

6.1.5  Inflate  the  suit  until  the  pressure 
inside  is  equal  to  pressure  "A",  the  pre-test 
expansion  suit  pressure.  Allow  at  least  one 
minute  to  fill  out  the  wrinkles  in  the  suit 
Release  sufficient  air  to  reduce  the  suit 
pressure  to  pressure  "B  ",  the  suit  test 
pressure.  Begin  timing.  At  the  end  of  three 
minutes,  record  the  suit  pressure  as  pressure 
"C"  the  ending  suit  pressure.  The  difference 
between  the  suit  test  pressure  and  the  ending 
suit  test  pressure  (B-C)  shall  be  defined  as 
the  suit  pressure  drop. 

6.1.6  If  the  suit  pressure  drop  is  more  than 
20  percent  (Vi)  of  the  suit  test  pressure  B 
during  the  three  minute  test  period,  the  suit 
fails  the  test  and  shall  be  removed  from 
service. 

7.0— Retest  Procedure 

7.1    If  the  suit  fails  the  test  check  for  leaks 
by  inflating  the  suit  to  pressure  A  and 
brushing  or  wiping  the  entire  suit  (including 
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seams,  clotures,  lens  gaskets,  glove-to-sleeve 
joints,  etc.)  with  a  mild  soap  and  water 
solution.  Observe  the  suit  for  the  formation  of 
soap  bubbles,  which  is  an  indication  of  a 
leak.  Repair  all  identified  leaks. 

7.2    Retest  the  TCCP  suit  as  outlined  i^  . 
Test  procedure  6.0. 

ao — Report 

8.1    Each  TECP  suit  tested  by  this  practice 
shall  have  the  following  information 
recorded: 

8.1.1  Unique  identification  number 
identifying  brand  name,  date  of  purchase, 
material  of  construction,  and  unique  fit 
features;  e.g.,  special  breathing  apparatus. 

8.1.2  The  actual  values  for  test  pressures, 

A,  BL  and  C  shall  be  recorded  along  with  the 
specific  observation  times.  If  the  ending 
pressure  (C)  is  less  than  80%  of  the  test 
pressure  [B]  the  suit  shall  be  identified  as 
failing  the  test.  When  possible,  the  specific 
leak  location  shall  be  identined  in  the  test 
records.  Retest  pressure  data  shall  be 
recorded  as  an  additional  test. 

8.1.3  The  source  of  the  test  apparatus 
used  shall  be  identified  and  the  sensitivity  of 
the  pressure  gauge  shall  be  recorded. 

8.1.4  Records  shall  be  kept  for  each 
pressure  test  even  if  repairs  are  being  made 
at  the  test  location. 

CaatiM 

Visually  inspect  all  parts  of  the  suit  to  be 
sure  they  are  positioned  coirectly  and 
secured  tightly  before  putting  the  suit  back 
into  service.  Special  care  should  be  taken  to 
examine  each  exhaust  valve  to  make  sure  it 
is  not  blocked. 

Care  should  also  be  exercised  to  assure 
that  the  inside  and  outside  of  the  suit  is 
completely  dry  before  it  is  put  into  storage. 

B.  Fully-Encapsulated  Suit  Qualitative  Leak 
Test 

1.0 — Scope 

1.1  This  practice  semi-quaKlatively  tests 
gas  tight  totally-encapsulating  chemical 
protective  suit  integrity  by  detecting  inward 
leakage  of  ammonia  vapor.  Since  no 
modifications  are  made  to  the  suit  to  carry 
out  this  test  the  results  from  this  practice 
provide  a  realistic  test  for  the  integrity  of  the 
entire  suit. 

1.2  Resistance  of  the  suit  materials  to 
permeation,  penetration,  and  degradation  is 
not  determined  by  this  test  method. 

2.0 — Description  of  Terms 

2.1    Totally-encapsulated  chemical 
protective  suit  (TECP  suit) — A  fuU  body 
garment  which  is  constructed  of  protective 
clothing  materials;  covers  the  wearer's  torso, 
head,  arms,  and  legs:  may  cover  the  wearer's 
hands  and  feet  with  tightly  attached  gloves 
and  boots:  completely  encloses  the  wearer  by 
itself  or  in  combination  with  the  wearer's 
respiratory  equipment,  gloves,  and  boots. 

£2    Protective  clothing  material — Any 
material  or  combination  of  materials  used  in 
an  item  of  clothing  for  the  purpose  of 
isolating  parts  of  the  body  from  direct  contact 
with  a  potentially  hazardous  liquid  or 
gaseous  chemicals. 

2J    "Gas  tight" — for  the  purpose  of  this 
practict  the  Umited  flow  of  a  gas  under 
pressure  from  the  inside  of  a  TECP  suit  to 


atmosphere  at  a  prescribed  pressure  sod  time 
interval 

2.4  "Shall"— This  term  indicates  a 
mandatory  requirement. 

2.5  "Should" — This  term  indicates  a 
recommendation  or  that  which  is  advised  but 
not  required. 

2.6  "May"— This  term  is  used  to  state  m 
permissive  use  or  an  alternative  method  to  a 
specific  requirement. 

2.7  Intrusion  Coefficient — A  nnmber 
expressing  the  level  of  protection  provided  by 
a  gas  tight  totally-encapsulating  chemical 
protective  suit.  The  intrusion  coefficient  is 
calculated  by  dividing  the  test  room 
challenge  agent  concentration  by  the 
concentration  of  challenge  agent  found  inside 
the  suit.  The  accuracy  of  the  intrusion 
coefficient  is  dependent  on  the  challenge 
agent  monitoring  methods.  The  larger  the 
intrusion  coefficient  the  greater  the  protection 
provided  by  the  TECP  suit. 

3.0 — Summary  of  Recommended  Practice 

3.1    The  volume  of  ammonia  solution 
required  to  generate  the  test  atmosphere  is 
determined  using  the  directions  outlined  in 
6.1.  The  suit  is  donned  by  a  person  wearing 
the  appropriate  respiratory  equipment 
(normally  a  self-contained  breathing 
apparatus)  and  worn  inside  the  enclosed  test 
room.  The  ammonia  solution  is  taken  by  the 
suited  individual  into  the  test  room  and 
poured  into  an  open  plastic  pan.  A  two- 
minute  evaporation  period  is  observed  before 
the  test  room  concentration  is  measured 
using  a  high  range  ammonia  length  of  stain 
detector  tube.  When  the  ammonia  reaches  a 
concentration  of  between  1000  and  1200  ppm. 
the  suited  individual  starts  a  standardized 
exercise  protocol  to  stress  and  flex  the  suit. 
After  this  protocol  is  completed  the  test  room 
concentration  is  measured  again.  The  suited 
individual  exits  the  test  room  and  his  stand- 
by person  measures  the  ammonia 
concentration  inside  the  suit  using  a  low 
range  ammonia  length  of  stain  detector  tube 
or  other  more  sensitive  ammonia  detector.  A 
stand-by  person  is  required  to  observe  the 
test  individual  during  the  test  procedure,  aid 
the  person  in  donning  and  doffing  the  TECP 
suit  and  monitor  the  suit  interior.  The 
intrusion  coefficient  of  the  suit  can  be 
calculated  by  dividing  the  average  test  area 
concentration  by  the  interior  suit 
concentration.  A  colorimetric  indicator  strip 
of  bromophenol  blue  is  placed  on  the  inside 
of  the  suit  face  piece  lens  so  that  the  suited 
individual  is  able  to  detect  a  color  change 
and  know  if  the  suit  has  a  significant  leak.  If 
a  color  change  is  observed  the  individual 
should  leave  the  test  room  immediately. 

4.0 — Required  Supplies 

4.1  A  supply  of  concentrated  ammonia  (58 
percent  ammonium  hydroxide  by  weight). 

4.2  A  supply  of  bromophenol/blue 
indicating  paper,  sensitive  to  5-10  ppm 
ammonia  or  greater  over  a  two-minute  period 
of  exposure. 

4.3  A  snpply  of  high  range  (0.5-10  volume 
percent)  and  low  range  (5-700  ppm)  detector 
tubes  for  ammonia  and  the  corresponding 
sampling  pump.  More  sensitive  ammonia 
detectors  can  be  substituted  for  the  low  range 
detector  tubes  to  improve  the  sensitivity  of 
this  practice. 


4.4  A  plastic  pan  (PVC)  at  least  12-:14M' 
and  a  half  pint  plastic  container  (PVC)  with 
tightly  closing  lid. 

4.5  Volumetric  measuring  device  of  at 
least  SO  milliliters  in  volume  with  an 
accuracy  of  at  least  ±1  milliliters. 

5.0 — Safety  Precautions 

5.1  Concentrated  ammonia  is  a  corrosive 
volatile  liquid  requiring  eye.  skin,  and 
respiratory  protection. 

5.2  Since  the  threshold  hmit  value  for 
ammonia  is  25  ppm,  only  persons  wearing  the 
appropriate  respirator  protection  shall  be  in 
the  chamber.  Normally  only  the  person 
wearing  the  total-encapsulating  suit  will  be 
inside  the  chamber.  A  stand-by  person  shall 
have  a  self-contained  breathing  apparatus,  or 
equivalent  breathing  apparatus,  available  to 
enter  the  test  area  should  the  suited 
individual  need  assistance. 

5.3  A  method  to  monitor  the  suited 
individual  must  be  used  during  this  test. 
Visual  contact  is  the  simplest  but  other 
methods  using  communication  devices  are 
acceptable. 

5.4  The  test  room  shall  be  large  enough  to 
allow  the  exercise  protocol  to  be  carried  out 
and  ventilated  to  allow  for  easy  exhaust  of 
the  ammonia  test  atmosphere  after  the  test(s) 
are  completed. 

5.5  Individuals  shall  be  medically 
screened  for  the  use  of  respiratory  protection 
and  checked  for  allergies  to  ammonia  before 
participating  in  this  test  procedure. 

6.0— Test  Procedure 

8.1.1  Measure  the  test  area  to  the  nearest 
foot  and  calculate  its  volume  in  cubic  feet. 
Multiply  the  test  area  volume  by  0.2 
milliliters  of  ammonia  per  cubic  foot  of  test 
area  volume  to  determine  the  approximate 
volume  of  ammonia  required  to  generate  1000 
ppm  in  the  test  area. 

6.1.2  Measure  this  volume  from  the  supply 
of  concentrated  ammonia  and  place  it  into  a 
closed  plastic  container. 

6.1.3  Place  the  jar,  several  high  range 
ammonia  detector  tubes  and  the  pump  in  the 
clean  test  pan  and  locate  it  near  the  test  area 
entry  door  so  that  the  suited  individual  has 
easy  access  to  these  supplies. 

6.2.1  In  a  non-contaminated  atmosphere, 
open  a  presealed  ammonia  indicator  strip 
and  fasten  one  end  of  the  strip  to  the  inside 
of  suit  face  shield  lens  where  it  can  be  seen 
by  the  wearer.  Care  shall  be  taken  not  to 
contaminate  the  detector  part  of  the  indicator 
paper  by  touching  it.  A  small  piece  of 
masking  tape  or  equivalent  should  be  used  to 
attach  the  indicator  strip  to  the  interior  of  the 
suit  face  shield. 

6.2.2  If  probletns  are  encountered  with 
this  method  of  atUchment  the  indicator  strip 
can  be  attached  to  the  outside  of  the 
respirator  face  piece  being  used  during  the 
test,  assuming  the  face  piece  is  woni  within 
the  TECP  suit. 

6.3    Don  the  respiratory  protective  device 
normally  used  with  the  suit  and  then  don  the 
TECP  suit  to  be  tested  Check  to  be  sure  all 
openings  which  are  intended  to  be  sealed 
(zippers,  gtoves.  etc)  are  completely  leoied. 
DO  NOT.  Inwever.  pUig  vff  any  ventms 
valvM. 
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6.4  Step  into  the  enclosed  test  room  such 
as  a  closet,  bathroom,  or  test  booth,  equipped 
with  an  exhaust  fan.  No  air  should  be 
exhausted  from  the  chamber  during  the  test 
because  this  will  dilute  the  ammonia 
challenge  concentrations. 

6.5  Open  the  container  with  the  pre- 
measured  volume  of  ammonia  within  the 
enclosed  test  room,  and  pour  the  liquid  into 
the  empty  plastic  test  pan.  Wait  two  minutes 
to  allow  for  adequate  volatilization  of  the 
ammonia.  A  small  mixing  fan  can  be  used 
near  the  evaporation  pan  to  increase  the 
evaporation  rate  of  ammonia. 

6.6  After  two  minutes  a  determination  of 
the  ammonia  concentration  within  the 
chamber  should  be  made  using  the  high  range 
colorimetric  detector  tube.  A  concentration  of 
1000  ppm  ammonia  or  greater  shall  be 
generated  before  the  exercises  are  started. 

6.7  To  test  the  integrity  of  the  suit  the 
following  four  minute  exercise  protocol 
should  be  followed: 

6.7.1  Raising  the  arms  above  the  head 
with  at  least  15  raising  motions  completed  in 
one  minute. 

6.7.2  Walking  in  place  for  one  minute  with 
at  least  15  raising  motions  of  each  leg  in  a 
one-minute  period. 

6.7.3  Touching  the  toes  with  a  least  10 
complete  motions  of  the  arms  from  above  the 

I      head  to  touching  of  the  toes  in  a  one-minute 
period. 

6.7.4  Deep  knee  bends  with  at  least  10 
complete  standing  and  squatting  motions  in  a 
one-minute  period. 

6.8  At  any  time  during  the  test  should  the 
colorimetric  indicating  paper  change  colors 
the  lest  should  be  stopped  and  section  6.10 
and  6.12  initiated. 

6.9  After  completion  of  the  test  exercise, 
the  test  area  concentration  should  be 
measured  again  using  the  high  range 
colorimetric  detector  tube. 

6.10  Exit  the  test  area. 

6.11  The  opening  created  by  the  suit 
zipper  or  other  appropriate  suit  penetration 
should  be  used  to  determine  the  ammonia 
concentration  in  the  suit  with  the  low  range 
length  of  stain  detector  tube  or  other 
ammonia  monitor.  The  internal  TECP  suit  air 
should  be  sampled  far  enough  from  the 
enclosed  test  area  to  prevent  a  false 
ammonia  reading. 

6.12  After  completion  of  the  measurement 
of  the  suit  interior  ammonia  concentration 
the  test  is  concluded  and  the  suit  is  doffed 
and  the  respirator  removed. 

6.13  The  ventilating  fan  for  the  test  room 
should  be  turned  on  and  allowed  to  run  for 
enough  time  to  remove  the  ammonia  gas. 

6.14  Any  detectable  ammonia  in  the  suit 
interior  (5  ppm  NHj  or  more  for  the  length  of 
stain  detector  lube)  indicates  the  suit  fails  the 
test.  When  other  ammonia  detectors  are 
used,  a  lower  level  of  detection  is  possible 
and  it  should  be  specified  as  the  pass  fail 
criteria. 

6.15  By  following  this  practice  an 
intrusion  coefficient  of  approximately  200  or 
more  can  be  measured  with  the  suit  in  a 
completely  operational  condition. 

7.0— Retest  Procedures 

7.1     If  the  suit  fails  this  test  check  for  leaks 
by  following  the  pressure  test  in  test  A 
above. 


7.2    Retest  the  TECP  suit  as  outlined  in  the 
test  procedure  6.0. 

8.0— Report 

8.1  Each  gas  tight  totally-encapsulating 
chemical  protective  suit  tested  by  this 
practice  shall  have  the  following  information 
recorded. 

8.1.1  Unique  identification  number 
identifying  brand  name,  date  of  purchase, 
material  of  construction,  and  unique  suit 
features;  e.g.,  special  breathing  apparatus. 

6.1.2  General  description  of  test  room 
used  for  test. 

8.1.3  Brand  name  and  purchase  date  of 
ammonia  detector  strips. 

8.1.4  Brand  name,  sampling  range,  and 
expiration  date  of  the  length  of  stain 
ammonia  detector  tubes.  The  brand  name 
and  model  of  the  sampling  pump  should  also 
be  recorded.  If  another  type  of  ammonia 
detector  is  used,  it  should  be  identified  along 
with  its  minimum  detection  limit  for 
ammonia. 

8.1.5  Actual  test  results  shall  list  the  two 
test  area  concentrations,  their  average,  the 
interior  suit  concentration,  and  the  calculated 
intrusion  coefficient.  Retest  data  shall  be 
recorded  as  an  additional  test. 

8.2  The  evaluation  of  the  data  shall  be 
specified  as  "suit  passed"  or  "suit  failed"  and 
the  date  of  the  test.  Any  detectable  ammonia 
(5  ppm  or  greater  for  the  length  of  stain 
detector  tube)  in  the  suit  interior  indicates  the 
suit  fails  this  test.  When  other  ammonia 
detectors  are  used,  a  lower  level  of  detection 
is  possible  and  it  should  be  specified  as  the 
pass  fail  criteria. 

Caution 

Visually  inspect  all  parts  of  the  suit  to  be 
sure  they  are  positioned  correctly  and 
secured  tightly  before  putting  the  suit  back 
into  service.  Special  care  should  be  taken  to 
examine  each  exhaust  valve  to  make  sure  it 
is  not  blocked. 

Care  should  also  be  exercised  to  assure 
that  the  inside  and  outside  of  the  suit  is 
completely  dry  before  it  is  put  into  storage. 

Appendix  B— General  Descriptioa  and 
Discussion  of  the  Leveb  of  Protection  and 
Protective  Gear 

This  appendix  sets  forth  information  about 
personal  protective  equipment  (PPE) 
protection  levels  which  may  be  used  to  assist 
employers  in  complying  with  the  PPE 
requirements  of  this  section. 

As  required  by  the  standard,  PPE  must  be 
selected  which  will  protect  employees  from 
the  specific  hazards  which  they  are  likely  to 
encounter  during  their  work  on-site. 

Selection  of  the  appropriate  PPE  is  a 
complex  process  which  must  take  into 
consideration  a  variety  of  factors.  Key  factors 
involved  in  this  process  are  identification  of 
the  hazards,  or  suspected  hazards,  their 
routes  of  potential  hazard  to  employees 
(inhalation,  skin  absorption,  ingestion,  and 
eye  or  skin  contact),  and  the  performance  of 
the  PPE  materials  (and  seams)  in  providing  a 
barrier  to  these  hazards.  The  amount  of 
protection  provided  by  PPE  is  material- 
hazard  specific.  That  is.  protective  equipment 
materials  will  protect  well  against  some 
hazardous  substances  and  poorly,  or  not  at 
all,  against  others.  In  many  instances. 


protective  equipment  materials  cannot  be 
found  which  will  provide  continuous 
protection  from  the  particular  hazardous 
substance.  In  these  cases  the  breakthrough 
time  of  the  protective  material  should  exceed 
the  work  durations,  or  the  exposure  after 
breakthrough  must  not  pose  a  hazardous 
level. 

Other  factors  in  this  selection  process  to  be 
considered  are  matching  the  PPE  to  the 
employee's  woric  requirements  and  task- 
specific  conditions.  The  durability  of  PPE 
materials,  such  as  tear  strength  and  seam 
strength,  in  relation  to  the  employee's  tasks 
must  be  considered.  The  effects  of  PPE  in 
relation  to  heat  stress  and  task  duration  are  a 
factor  in  selecting  and  using  PPE.  In  some 
cases  layers  of  PPE  may  be  necessary  to 
provide  sufficient  protection,  or  to  protect 
expensive  PPE  inner  garments,  suits  or 
equipment. 

The  more  that  is  kno«vn  about  the  hazards 
at  the  site,  the  easier  the  job  of  PPE  selection 
becomes.  As  more  information  about  the 
hazards  and  conditions  st  the  site  becomes 
available,  the  site  supervisor  can  make 
decisions  to  up-grade  or  down-grade  the  level 
of  PPE  protection  to  match  the  tasks  at  hand. 

The  following  are^vMelines  which  an 
employer  can  use  to  be^n  the  selection  of  the 
appropriate  PPE.  As  noted  above,  the  site 
information  may  suggest  the  use  of 
combinations  of  PPE  selected  from  the 
different  protection  levels  (i.e..  A,  B,  C,  or  D) 
as  being  more  suitable  to  the  hazards  of  the 
work.  It  should  be  cautioned  that  the  listing 
below  does  not  fully  address  the  performance 
of  the  specific  I¥E  material  in  relation  to  the 
specific  hazards  at  the  job  site,  and  that  PPE 
selection,  evaluation  and  re-selection  is  an 
ongoing  process  until  sufficient  information 
about  the  hazards  and  PPE  performance  is 
obtained. 

Part  A.  Personal  protective  equipment  has 
been  divided  into  four  categories  based  on 
the  degree  of  protection  afforded  and  are  as 
follows  (See  Part  B  of  this  appendix  for 
further  explanation  of  Levels  A,  B,  C,  and  D 
hazards): 

I.  Level  A — To  be  selected  when  the 
greatest  level  of  skin,  respiratory,  and  eye 
protection  is  required. 
Level  A  equipment-  used  as  appropriate 

1.  Pressure-demand,  full  face-piece  self- 
contained  breathing  apparatus  (SCBA),  or 
pressure-demand  supplied  air  respirator  with 
escape  SCBA,  approved  by  the  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH). 

2.  Totally-encapsulating  chemical- 
protective  suit. 

3.  Coveralls.* 

4.  Long  underwear.' 

5.  Gloves,  outer,  chemical-resistant 

6.  Gloves,  inner,  chemical-resistant 

7.  Boots,  chemical-resistant  steel  toe  and 
shank. 

8.  Hard  hat  (under  suit)* 

9.  Disposable  protective  suit  gloves  and 
boots  (Depending  on  suit  construction,  may 
be  worn  over  totally-encapsulating  suit), 

10.  Two-way  radios  (worn  inside 
encapsulating  suit). 

'Optional,  as  applicable. 
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U.  Ley«i  S— The  highest  level  of  respiratory 
protection  i*  aecessary  but  a  lesser  level  of 
skin  protectKMi  ts  needed. 
Level  B  equipment  uaed  as  appropriate 

1.  Presaure-demand.  full-facepiece  self- 
contained  breathing  apFMratvs  (SC3A).  or 
pressure-demand  supplied  air  respirator  with 
escape  SCBA  (NIOSH  approved). 

2.  Hooded  chemical-resiatant  clothing 
(overalls  and  long-sleeved  iacket  coveralla; 
one  or  two-piece  chemical-splash  suit; 
disposable  chemical-resistant  overalls). 

3.  Coveralls'. 

4.  doves,  outer.  chemical-resislaaL 

5.  Cloves,  inner,  chemical-resistant 

a.  Boots,  outer,  chemical-resistant  steel  to* 
and  shank. 

7.  Boot-covers,  outer,  chemical-resistant 
(disposable)*. 

a  Hard  hat 

9.  Two-way  radios  (worn  inside 
encapsulating  suit). 

la  Face  shield.  * 

'Optiooai  as  applicable. 

DL  Level  C— The  concentrabonfs]  and 
type(s)  of  airborne  8ubstance{S)  is  known 
and  the  criteria  for  using  air  purifying 
respirators  are  met. 
Level  C  equipment:  used  as  appropriate 

1.  Full-face  or  half-mask,  air  purifying, 
canisterequipped  respirators  (NIOSH 
approved). 

2.  Hooded  chemical-resistant  clothing 
(overalls:  two-piece  chemical-splash  suit 
disposable  chemical-resistant  overalls). 

3.  Coveralls'. 

4.  Clowwa,  oater.  chemical-resistant 

5.  Cloves,  inner,  chemical-resistant 

&  Boots  (outer),  chemical-resistant  steel  toe 
and  shank*. 

7.  Boot-covers,  outer,  chemical-resistant 
(disposable)*. 

8.  Hard  hat 

9.  Escape  mask* 

10.  Two-way  radios  (worn  under  outside 
protective  clothing). 

11.  Face  shield* 
'OptioaaL  as  applicable. 

rv.  Level  D — A  work  uniform  affording 
minimal  protection:  used  for  niiisance 
contamination  only. 
Level  D  equipment  used  as  appropriate 

1.  Coreralls. 

2.  Cloves* 

3.  Boots/shoes,  chemical-resistant  steel  toe 
and  shank. 

4.  Boots,  outer,  chemical-resistant 
(diapofable)*. 

5.  Safety  glasses  or  chemical  splash 
goggles*. 

e.  Hard  hat 

7.  Escape  mask*. 

&  Face  shield*. 

*C>ptionai  as  applicable. 

Part  B.  The  types  of  hazards  for  which 
levels  A.  B.  C,  and  D  protection  are 
appropriate  are  described  below: 

/.  Level  A — Level  A  protection  should  be 
used  wtien: 

1.  The  hazardous  substance  has  been 
identified  and  requires  the  highest  level  of 
protection  for  skin.  eyes,  and  the  respiratory 
system  based  on  either  the  measured  (or 
potential  for]  high  concentratton  of 


atmoapberlc  vapors,  gases,  or  particulater.  or 
the  site  operations  and  work  functions 
involve  a  high  potential  for  splash, 
immersion,  or  exposure  to  unexpected 
vapors,  gases,  or  particulates  of  materials 
that  are  harmful  to  skin  or  capable  of  being 
absorbed  through  the  intact  skin. 

2.  Substances  with  a  high  degree  of  hazard 
to  the  skin  are  known  or  suspected  to  be 
present,  and  skin  contact  is  possible,  or 

3.  Operations  must  be  conducted  in 
confined,  poorly  ventilated  areas  and  the 
absence  of  conditions  requiring  Level  A  have 
not  yet  been  determined. 

n.  Level  B  protection  should  be  used  when: 

1.  The  type  and  atmospheric  concentration 
of  substances  have  been  identified  and 
require  a  high  level  of  respiratory  protectioR. 
but  less  skin  protection. 

Not*. — ^This  Involves  atmospheres  with 
IDLH  concentrations  of  specific  substances 
that  do  not  represent  a  severe  skin  hazard:  or 
that  do  not  meet  the  criteria  for  use  of  air- 
purifying  respirators. 

2.  The  atmosphere  contains  less  than  19.5 
percent  oxygea  or 

3.  The  presence  of  incompletely  identified 
vapors  or  gases  is  indicated  by  a  direct- 
reading  organic  vapor  detection  instrument 
but  vapors  and  gases  are  not  suspected  of 
containing  high  levels  of  chemicals  harmful  to 
skin  or  capable  of  being  absorbed  through  tbe 
intact  skin. 

ID.  Level  C  protection  should  be  used 
when: 

1.  The  atmospheric  contaminants,  liquid 
splashes,  or  other  direct  contact  will  not 
adversely  affect  or  be  absorbed  through  any 
exposed  skin, 

2.  The  types  of  air  contaminants  have  been 
identified,  concentrations  measured,  and  a 
canister  respirator  is  available  that  can 
remove  the  contaminants,  and 

3.  All  critena  for  the  uae  of  air-purifying 
respirators  are  met 

IV.  Level  D  protection  should  be  used 
when: 

1.  The  atmosphere  contains  no  known 
hazard,  and 

2.  Work  functions  preclude  splashes, 
immersion,  or  the  potential  for  unexpected 
inhalation  of  or  contact  with  hazardous  levels 
of  any  chemicals. 

Note. — As  stated  before  combinations  of 
personal  protective  equipment  other  than 
those  described  for  Levels  A.  B.  C.  and  D 
protection  may  be  more  appropriate  and  may 
be  used  to  provide  the  proper  level  of 
protection. 

Appendix  C — Compliance  Cuidaltnas 

1.  Occupational  Safety  and  Health 
Program.  Each  hazardous  waste  site  dean-up 
effort  will  require  a  site  specific  occupational 
safety  and  health  program  beaded  by  the  site 
coordinator  or  the  employer's  representative. 
The  program  will  be  designed  for  the 
protection  of  employees  s<  the  site.  The 
program  will  need  to  be  developed  before 
work  begins  on  the  site  and  implemented  as 
work  proceeds-  The  pro^«m  is  to  facilitate 
coordination  and  oonmumcation  among 
personnel  responsibie  for  the  vanoua 
activities  winch  wUl  take  place  at  the  site.  It 
will  provide  the  overall  means  for  planning 
and  implementing  the  needed  safety  and 


health  training  and  (ob  orientation  of 
employees,  who  will  be  working  at  the  site. 
The  program  will  provide  the  means  for 
identifying  and  controlling  worksite  hazards 
and  the  means  for  monitoring  program 
effectiveness.  The  program  will  need  to  covar 
the  responsibilities  and  authority  of  the  site 
coordinator  for  the  safety  and  health  of 
employees  st  the  site,  and  the  relationships 
with  contractors  or  support  services  as  to 
what  each  employer's  safety  and  health 
responsibilities  are  for  their  employees  on  the 
site.  Each  contractor  on  the  site  needs  to 
have  its  own  safety  and  health  program  so 
structured  that  it  will  smoothly  interface  with 
the  program  of  the  site  coordinator. 

Each  site  safety  and  health  program  will 
need  to  Include  the  following:  (1)  Policy 
statements  of  the  line  of  authority  and 
accountability  for  implementing  the  program, 
the  objectives  of  the  program  and  the  role  of 
the  site  safety  and  health  officer  or  manager 
and  staff:  (2)  means  or  methods  for  the 
development  of  procedures  for  identifying 
and  controlling  workplace  hazards  at  the  site; 
(3)  means  or  methods  for  the  development 
and  communication  to  employees  of  the 
various  plans,  work  rules,  standard  operating 
procedures  and  practices  that  periain  to 
individual  employees  and  supervisors:  (4)  the 
training  of  supervisors  and  employees  to 
develop  the  needed  skills  and  knowledge  to 
perform  their  work  in  a  safe  and  healthful 
manner.  (5)  means  to  anticipate  and  prepare 
for  emergency  situations  and:  (6)  infonnation 
feedback  to  aid  in  evaluating  the  program 
and  for  improving  the  effectiveness  of  the 
program.  The  management  and  employees 
should  be  trying  continually  to  improve  the 
effectiveness  of  the  program  thereby 
enhancing  the  protection  being  afforded  tiiose 
working  on  the  site. 

Accidents  on  the  site  should  be 
investigated  to  provide  information  on  how 
such  occurrences  can  be  avoided  in  the 
future.  When  iniuries  or  illnesses  occur  on 
the  site,  tiiey  %vill  need  to  be  investigated  to 
determine  what  needs  to  be  done  to  prevent 
this  incident  from  occurring  again.  Such 
information  will  need  to  be  used  as  feedback 
on  the  effectiveness  of  the  program  and  the 
information  turned  into  positive  steps  to 
prevent  any  reoccurrence.  Receipt  of 
employee  suggestions  or  complaints  relating 
to  safety  and  health  issues  involved  with  site 
activities  is  also  a  feedback  mechanism  that 
needs  to  be  used  effectively  to  improve  the 
program  and  may  serve  in  part  as  an 
evaluative  tooi(s). 

2.  TYainmg.  Tbe  employer  is  encouraged  to 
utilize  those  training  programs  that  have  been 
recognized  by  the  National  Institute  of 
Environmental  Health  Sciences  through  its 
training  grants  program.  These  training  and 
educational  programs  are  being  developed 
for  the  employees  who  work  directly  with 
hazardous  substances.  For  further 
information  about  these  programs  contact 
National  Institute  of  Environmental  Health 
Sciences,  P.O.  Box  12233.  Research  Triangle 
Park.  NC  27709. 

Training  programs  for  emergency  service 
organizatioas  are  available  from  tiie  U.S. 
National  Fire  AcMlemy.  Emtttsbwg.  MD  and 
the  various  state  fire  training  schools.  The 
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International  Society  of  Fire  Service 
Instructors,  Ashland.  MA  is  another  resource. 

3.  Decontamination.  Decontamination 
procedures  should  be  tailored  to  the  specific 
hazards  of  the  site  and  will  vary  in 
complexity,  and  number  of  steps,  depending 
on  the  level  of  hazard  and  the  employee's 
exposure  to  the  hazard.  Decontamination 
procedures  and  PPE  decontamination 
methods  will  vary  depending  upon  the 
specific  substance,  since  one  procedure  or 
method  will  not  work  for  all  substances. 
Evaluation  of  decontamination  methods  and 
procedures  should  be  performed,  as 
necessary,  to  assure  that  employees  are  not 
exposed  to  hazards  by  reusing  PPE. 
References  in  Appendix  D  may  be  used  for 
guidance  in  establishing  an  effective 
decontamination  program. 

4.  Emergency  response  plans.  States,  along 
with  designated  districts  within  the  states, 
will  be  developing  or  have  developed 
emergency  response  plans.  These  district  and 
state  plans  are  to  be  utilized  in  the 
emergency  response  plans  called  for  in  this 
standard.  Each  employer  needs  to  assure  that 
its  emergency  response  plan  is  compatible 
with  the  local  plan.  In  addition,  the  CAER 
program  of  the  Chemical  Manufacturers' 
Association  (CMA)  is  another  helpful 
resource  in  formulating  an  effective 
emergency  response  plan.  Also  the  current 
Emergency  Response  Cuidebook  from  the 
U.S.  Department  of  Transportation,  CMA's 
CHEMTREC  and  the  Fire  Service  Emergency 
Management  Handbook  should  be  used  as 
resources  as  well. 

Appendix  D — References  to  Appendix 

The  following  references  to  the  Appendix 
may  be  consulted  for  further  information  on 
the  subject  of  this  notice: 


1.  OSHA  Instruction  DFO  CPL  2.70— 
January  29. 1986.  Special  Emphasis  Program: 
Hazardous  Waste  Sites. 

2.  OSHA  Instruction  DFO  CPL  2-2.37 A— 
January  29. 1988.  Technical  Assistance  and 
Guidelines  for  Superfund  and  Other 
Hazardous  Waste  Site  Activities. 

3.  OSHA  Instruction  DTS  CPL  2.74— 
January  29, 1986,  Hazardous  Waste  Activity 
Form,  OSHA  175. 

4.  Hazardous  Waste  Inspections  Reference 
Manual,  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration.  1986. 

5.  Memorandum  of  Understanding  Among 
the  National  Institute  for  Occupational  Safety 
and  Health,  the  Occupational  Safety  and 
Health  Administration,  the  United  States 
Coast  Guard,  and  the  United  States 
Environmental  Protection  Agency.  Guidance 
for  Worker  Protection  During  Hazardous 
Waste  Site  Investigations  and  Clean-up  and 
Hazardous  Substance  Emergencies. 
December  18. 1980. 

6.  National  Priorities  List,  Ist  Edition. 
October  19S4:  U.S.  Environmental  Protection 
Agency,  Revised  periodically. 

7.  The  Decontamination  of  Response 
Personnel,  Field  Standard  Operating 
Procedures  (F.S.O.P.)  7;  U.S.  Environmental 
Protection  Agency,  Office  of  Emergency  and 
Remedial  Response.  Hazardous  Response 
Support  Division,  December  1984. 

8.  Preparation  of  a  Site  Safety  Plan.  Field 
Standard  Operating  Procedures  {F.S.O.P.]  9: 
U.S.  Environmental  Protection  Agency,  Office 
of  Emergency  and  Remedial  Response, 
Hazardous  Response  Support  Divisioa  April 
1985. 

9.  Standard  Operating  Safety  Guidelines; 
U.S.  Environmental  Protection  Agency,  Office 
of  Emergency  and  Remedial  Response, 


Hazardous  Response  Support  Division, 
Environmental  Response  Team;  November 
1984. 

10.  Occupational  Safety  and  Health 
Guidance  Manual  for  Hazardous  Waste  Site 
Activities,  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH). 
Occupational  Safety  and  Health 
Administration  (OSHA),  U.S.  Coast  Guard 
(USCG),  and  Environmental  Protection 
Agency  (EPA);  October  1985. 

11.  Protecting  Health  and  Safety  at 
Hazardous  Waste  Sites:  An  Overview,  U.S. 
Environmental  Protection  Agency,  EPA/62S/ 
9-85/006;  September  1985. 

12.  Hazardous  Waste  Sites  and  Hazardous 
Substance  Emergencies,  NIOSH  Worker 
Bulletin.  U.S.  Departinent  of  Health  and 
Human  Services.  Public  Health  Service. 
Centers  for  Disease  Control,  National 
Institute  for  Occupational  Safety  and  Health: 
December  1982. 

13.  Personal  Protective  Equipment  for 
Hazardous  Materials  Incidents:  A  Selection 
Guide:  U.S.  Department  of  Health  and  Human 
Services.  Public  Health  Service.  Centers  for 
Disease  Control,  National  Institiite  for 
Occupational  Safety  and  Health:  October 
1984. 

14.  Fire  Service  Emergency  Management 
Handbook,  Federal  Emergency  Management 
Agency,  Washington,  DC  January  1965. 

15.  Emergency  Response  Guidebook,  U.S. 
Department  of  Transportation,  Washington. 
DC.  1983. 

[FR  Doc.  86-28471  Tiled  12-16-86;  12:57  am] 
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Mine  Safety  and  Health  Administration 

30  CFR  Part  57 

Ionizing  Radiation  Standards  for 
Underground  Metal  and  Nonmetal  Mines; 
Proposed  Rule 
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DEPARTMENT  OF  LABOR 

Mm*  Safety  and  Health  Administration 

30  CFR  Part  57 

ionizing  Ftadiation  Standards  for 
Underground  Metal  and  Nonmatal 
Mines 

agency:  Mine  Safety  and  Health 

Administration. 

ACTION:  Proposed  nde. 

SUMMAftv:  This  proposed  rule  would 
revise  the  Mine  Safety  and  Health 
Administration's  (MSHA)  existing 
standards  for  ionizing  radiation  at 
underground  metal  and  nonmetal  mines. 
The  intent  of  this  rulemaking  is  to 
improve  protection  for  underground 
miners  with  standards  that  reflect 
current  developments  in  the  principles 
of  radiation  protection. 
DATE:  Comments  must  be  received  on  or 
before  February  17. 1987. 
ADDRESS:  Send  comments  to  the  Office 
of  Standards,  Regulations,  and 
Variances;  MSHA;  Room  631;  Ballston 
Tower  #3;  4015  Wilson  Boulevard: 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey;  Associate  Assistant 

Secretary  for  Mine  Safety  and  Health: 

MSHA;  (703)  23S-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  General 

A.  Background 

Under  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Mine  Act).  MSHA  is 
examining  its  existing  regulations  for  the 
metal  and  nonmetal  mining  industry  to 
ensure  that  the  Agency's  standards 
appropriately  address  the  hazards  of 
ionizing  radiation.  Ionizing  radiation  in 
the  metal  and  nonmetal  mining  industry 
includes  alpha  radiation  from  the  short- 
lived decay  products  (daughters)  of 
radon  and  thoron  gases  and  gamma 
radiation  from  radioactive  ores. 

The  existing  mining  standard  for 
gamma  radiation  was  set  at  5  rems  in 
1977  (42  FR  29418).  This  level  was  based 
on  the  recommendations  first  made  by 
the  International  Commission  on 
Radiological  Protection  (ICRP)  and  the 
National  Council  on  Radiation 
Protection  and  Measiuwments  (NCRP)  in 
the  mid  1950's. 

In  1970,  MSHA's  predecessor  (the 
Bureau  of  Mines)  established  12  working 
level  months  (WLM)  as  the  Federal 
exposure  Umit  for  underground  mines.  In 
1971,  the  Environmental  Protection 
Agency  (EPA)  issued  Federal  radiation 
protection  guidance  for  radon  daughters, 
which  specified  a  limit  of  4  WLM  per 


year.  That  annual  limit  applied  to 
underground  mines  as  a  mandatory 
standard  through  30  CFR  57.5042  (thrai 
i  57.5-42)  which  incorporates  EPA 
radon  daughter  recommendations 
approved  by  the  President.  In  1976.  the 
Mining  Enforcement  and  Safety 
Administration  (MSHA's  immediate    • 
predecessor)  explicitly  adopted  the 
current  4  WLM  per  year  limit. 

On  April  21. 1980.  MSHA  received  a 
petition  requesting  an  emergency 
temporary  standard  to  lower  the 
Agency's  limits  for  exposure  to  radon 
daughters.  MSHA  had  requested  the 
assistance  of  the  Natic^al  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  to  review  the  literature  in  this 
area.  On  July  14. 1980.  MSHA  received 
an  interim  NIOSH  study  which  reviewed 
selected  scientific  papers.  The  study 
indicated  that  there  is  evidence  of 
excess  health  risk  at  and  below  a  120 
WLM  cimiulative  lifetime  exposure.  This 
ounulative  exposure  would  result  &om 
receiving  the  maximum  allowable 
exposure  of  4  WLM  per  year  for  each  of 
30  years.  On  January  29, 1985,  after 
review  of  technical  literature,  scientific 
studies,  and  its  enforcement  experience, 
MSHA  determined  that  the  petition  for 
an  emergency  temporary  standard  did 
not  meet  the  statutory  criteria  for  an 
emergency  temporary  standard  under 
section  101(b)(1)  of  Mine  Act  and 
therefore  denied  the  request.  However, 
to  ensure  that  an  appropriate  level  of 
health  protection  is  being  maintained, 
MSHA  pubhshed  an  advance  notice  of 
proposed  rulemaking  (50  FR  4144) 
requesting  comments  on  the  adequacy  of 
the  existing  standards.  On  November  19, 
1985.  MSHA  announced  the  availability 
of  a  preproposal  draft  of  revisions  to  its 
existing  standards  (50  FR  47700).  Among 
other  responses  to  these  advance 
notices  of  proposed  rulemaking,  MSHA 
received  two  docimients  from  NIOSH: 
"Evaluation  of  Epidemiologic  Studies 
Examining  the  Lung  Cancer  Mortality  of 
Underground  Miners"  and  "Quantitative 
Risk  Assessment  of  Lung  Cancer  in  U.S. 
Uranium  Miners."  In  preparing  this 
proposal,  MSHA  has  carefully 
considered  all  comments  received.  The 
Agency  is  aware  that  the  National 
Academy  of  Science  Committee  on  the 
Biological  Effects  of  Ionizing  Radiation, 
"BEIR  rv,"  is  evaluating  the  potential 
health  effects  associated  with  internal 
alpha  radiation.  When  a  report  becomes 
available,  MSHA  will  study  the 
applicability  ef  the  findings  to  mining. 

NIOSH  is  developing  a  recommended 
standard  for  protection  from  radon 
daughters  which  will  be  accompanied 
by  appropriate  criteria  for  its 
implementation.  Once  MSHA  receives 
this  document,  the  Agency  will  solicit 


comment  on  the  merits  of  the 
recommendations  made. 

A  widely  held,  basic  tenet  for 
minimizing  harm  from  radiation  is  that 
exposures  to  radiation  should  be  kept  as 
low  as  reasonably  achievable  (ALARA). 
Effective  implementation  of  the  principle 
of  ALARA  involves:  education  of 
workers  concerning  the  health  risks  of 
exposure  to  radiation;  training  in 
regulatory  requirements  and  procedures 
to  control  exposure;  establishment  of 
appropriate  exposure  limits;  monitoring, 
assessment,  and  reporting  of  exposure 
levels  and  doses;  and  implementation  of 
radiation  control  measures. 

Several  commenters  pointed  out  the 
need  to  fully  utilize  training  programs  as 
a  means  of  increasing  miners' 
awareness  of  the  hazards  involved. 
MSHA  agrees.  The  Mine  Act  specifically 
provides  for  training  miners  in  the 
health  and  safety  aspects  of  the  tasks  to 
which  they  are  assigned.  MSHA  has 
specific  regulations  for  training 
programs  in  30  CFR  Part  48.  At  mines 
where  radiation  hazards  are  present, 
radiation  hazard  training  is  an  important 
component  of  an  effective  health 
program.  This  proposal  would  put  in 
effect  other  facets  of  ALARA  by  setting 
requirements  for  monitoring  and 
recordkeeping  to  permit  assessment  of 
the  degree  of  hazard  present  and  for  the 
implementation  of  control  measures  to 
reduce  the  hazard. 

For  the  convenience  of  the  mining 
community,  this  proposal  uses  the 
traditional  measurement  units  of 
working  level  (WL),  working  level 
month  (WLM)  and  rems.  However, 
conversion  to  the  International  System 
of  Units  (SI),  involving  joules  and 
sieverts.  can  be  accomplished  with  the 
following  conversion  factors: 

1.0WL=2.08xlO-»I/m» 
1.0  WLM =4.33X10-' J 
1.0rem  =  10mSv. 

5.  Summary  of  Changes 

The  proposal  would  apply  to 
underground  areas  of  underground 
mines.  This  is  consistent  with  the  scope 
of  the  existing  standards  which  deal 
with  radon  daughters  and  ganmia 
radiation  at  underground  mines.  The 
proposal  would  also  expand  coverage  to 
address  the  radiation  hazard  from 
thoron  daughters.  The  scope  of  the 
preproposal  draft  included  X-radiation 
and  the  mining  and  milling  of  uranium 
on  the  surface.  However,  commenters 
and  MSHA's  own  field  investigations 
indicate  that  radiation  hazards  in  these 
areas  are  adequately  addressed  by  the 
Nuclear  Regulatory  Commission  (NRC) 
and  appropriate  State  agencies. 
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The  most  significant  departure  from 
the  Agency's  existing  ionizing  radiation 
standards  in  this  proposed  rule  is  the 
establishment  of  a  combined  exposure 
limit  or  sum  rule  for  radon  daughters. 
thoron  daughters,  and  gamma  radiation. 
MSHA's  existing  radiation  standards 
include  separate  annual  limits  of  4 
I  working  level  months  (WLM)  for  radon 
daughters  and  5  rem  for  gamma 
radiation.  There  is  no  existing  mining 
regulation  for  thoron  daughters.  The 
combined  exposure  limit  would  ensure 
that  no  miner  who  is  exposed  to  more 
than  one  source  of  occupational  ionizing 
!  radiation  receives  more  than  the 
equivalent  risk  presented  by  any  single 
source  of  radiation  included  in  the  sum 
rule.  The  sum  rule  would  set  Umits  of  4 
WLM  for  radon  daughters,  14  WLM  for 
thoron  daughters,  and  5  rem  for  gamma 
radiation. 

The  preproposal  draft  would  have 
eliminated  the  existing  ceiling  limit  of 
1.0  working  level  (WL)  for  exposure  to 
radon  daughters  (5  57.5039)  and  the 
requirement  for  radon  gas  respirator 
protection  in  areas  with  radon  daughter 
concentrations  above  10  WL  (5  57.5046). 
MSHA  agrees  with  commenters  that 
these  ceiling  limits  aid  in  keeping 
exposures  as  low  as  reasonably 
achievable  by  setting  maximum 
atmospheric  concentrations. 
Accordingly,  the  proposal  includes 
ceiling  limits  for  radon  daughters  and 
thoron  daughters.  Under  the  proposal, 
entry  into  areas  with  concentrations  of 
radon  daughters  above  1.0  WL  would 
require  use  of  approved  respiratory 
protection.  A  ceiling  limit  for  thoron 
daughter  concentrations  would  be  set  at 
3.0  WL. 

Among  other  changes  to  the  existing 
standards,  action  levels  at  which 
exposure  records  are  required  would  be 
lowered  for  certain  mines.  Posting  and 
access-to-record  provisions  would  be 
included  where  appropriate,  as  provided 
by  the  Mine  Act.  The  existing 
incorporation  by  reference  provisions 
concerning  sampling  equipment  and 
procedures  (5  57.5037(a)).  record 
retention  (§  57.5040(b)(4))  and  gamma 
radiation  surveys  {§  57.5047(b))  would 
be  deleted.  Record  retention  periods  and 
performance  criteria  for  sampling  are 
included  in  the  proposal.  Initial  gamma 
and  airborne  radiation  surveys  would  be 
conducted  by  MSHA. 

The  preproposal  draft  would  have 
removed  the  existing  prohibition  of 
smoking  during  work  hours  (S  57.5041). 
Based  on  comments  received,  MSHA 
has  retained  a  smoking  prc^ibition  in 
this  proposed  rule. 

In  the  preproposal  MSHA  requested 
comment  on  the  appropriateness  of 
setting  specific  radiation  exposure  limits 


for  pregnant  workers.  Most  commenters 
favored  such  a  provision  and  the 
proposal  would  set  a  0.5  rem  limit  for 
gamma  radiation  during  the  term  of 
pregnancy. 

The  proposal  does  not  include  a 
provision  for  medical  surveillance.  Some 
commenters  suggested  that  regular 
sputum  cytologic  examinations  of 
miners  could  detect  cell  abnormalities. 
However.  NIOSH  has  stated  that  routine 
periodic  chest  X-rays  and  sputimi 
cytologic  examinations  do  not  meet  the 
criteria  for  a  suitable  screening  test  to 
prevent  fatal  radiation-induced  lung 
cancer.  In  fact,  lung  cancer  appears  to 
be  an  unsuitable  occupational  disease 
for  medical  screening  given  the  current 
state  of  knowledge  about  its  early 
recognition  and  treatment.  To  date, 
there  is  not  convincing  evidence  that 
routine  periodic  medical  screening  of 
miners  would  be  an  effective  means  of 
preventing  deaths  due  to  lung  cancer. 
However,  the  Agency  specifically 
solicits  comment  on  this  issue. 

The  preproposal  draft  contained  a 
provision  to  require  transfer  of  miners 
who  exceed  annual  exposure  limits  to 
jobs  which  would  not  expose  them  to 
additional  occupational  radiation. 
Several  commenters  stated  that  such  a 
provision  would  need  substantial 
clarification  before  it  could  be 
effectively  implemented.  Among  the 
problems  cited  were  the  difficulty  in 
assigning  a  miner  to  a  position  where 
the  miner  would  not  be  subject  to 
further  occupational  radiation,  in  part 
due  to  the  presence  of  background 
radiation  at  the  mine  site.  Commenters 
also  stated  that  the  proposed  exposure 
limits  would  keep  cumulative  exposures 
below  levels  where  statistically 
significant  risk  of  material  impairment 
can  be  projected  for  an  individual  miner. 
In  addition,  they  pointed  out  that  the 
preproposal  draft  was  based  on  section 
101(a)(7)  of  the  Mine  Act  which  requires 
transfer,  when  appropriate,  "where  a 
determination  is  made  that  a  miner  may 
suffer  material  impairment  of  health  or 
fimctional  capacity"  due  to  the 
exposure.  The  legislative  history  of  the 
Mine  Act  indicates  that  such  a  transfer 
should  be  based  on  the  findings  of  a 
medical  examination.  Given  the  state  of 
medical  surveillance  and  the  nature  of 
the  health  impairment  (cancer),  the 
extent  of  the  benefits  that  could  be 
derived  from  a  transfer  provision  are 
unclear  and  questions  remain  as  to  how 
such  a  provision  could  be  effectively 
implemented.  The  Agency  has  not 
included  a  transfer  provision  in  the 
proposal  at  this  time.  However,  MSHA 
is  concerned  that  the  employment  of 
miners  not  be  adversely  affected  if  they 
exceed  an  exposure  limit.  MSHA 


requests  suggestions  on  how  a 
meaningful  transfer  provision  could  be 
structured  for  such  situations  and  what 
the  impact  would  be  on  the  mining 
community. 

n.  Proposed  Annual  Exposure  Limits 

A.  Sum  Rule 

MSHA's  existing  radon  daughter 
limits  are  based  on  the  limitation  of 
lung-cancer  risks.  Radon  daughters 
release  primtuily  low-penetrating  alpha 
radiation  and  therefore  must  be  inhaled 
into  the  respiratory  system  to  have  a 
harmful  effect  on  the  body.  The 
Agency's  existing  gamma  limit  is  based 
on  the  prevention  of  significant  risks  to 
the  "whole  body".  Gamma  radiation  is  a 
penetrating  ionizing  radiation  which  can 
pose  a  health  risk  to  the  entire  body. 

This  proposed  rule  would  set  a  single 
annual  limit  which  takes  into  account 
the  potential  for  increased  cancer  risk  if 
there  is  exposure  to  more  than  one 
source  of  radiation.  The  allowable 
exposure  to  any  one  type  of  radiation 
would  be  dependent  on  the  concurrent 
annual  exposure  to  the  other  types  of 
radiation.  The  proposal  uses  the 
International  Commission  on 
Radiological  Protection'^  concept  of 
"effective-dose  equivalents"  which 
treats  radiation  doses  from  different 
types  of  radiation  exposure  in  terms  of 
equivalent  fatal  cancer  risks  as  if  the 
risks  were  due  to  uniform  whole-body 
gamma  exposure  (ICRP  Publication  26 
"Recommendations  of  the  International 
Commission  of  Radiological  Protection", 
1977).  The  guiding  principle  is  that  the 
total  risk  of  radiation-induced  fatal 
cancers  for  an  individual  should  be 
limited. 

The  need  and  desirability  for 
summation  of  doses  to  determine  total 
risk  has  been  recognized  by  the  ICRP 
since  1959  (see  ICRP  Publication  2. 
"Report  of  Committee  II  on  Permissible 
Dose  bom  Internal  Radiation",  1959). 
ICRP  Publication  26  intitxluced  the 
"effective-dose  equivalent"  concept  to 
permit  combining  internal  and  external 
exposures.  The  Environmental 
Protection  Agency  (EPA),  in  its  draff 
Federal  radiation  guidance,  and  the 
Nuclear  Regidatory  Commission,  in  its 
proposed  revisions  to  Part  20  of  the 
Code  of  Federal  Regulations  (51  FR  1092; 
January  9, 1986)  propose  adoption  of 
ICRP's  concept  of  siunmation  of  doses. 
ICRP  specifically  recommends  this 
approach  for  mining  in  its  PubUcation  32 
"Limits  for  Inhalation  of  Radon 
Daughters"  (1982)  and  Publication  47 
"Radiation  Protection  of  Workers  in 
Mines"  (1985).  MSHA  also  believes  that 
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this  approach  it  appropriate  for  the 
mining  industry. 

The  combined  limit  (stun  rule) 
proposed  by  MSHA  is  simpUfied  from 
that  used  by  the  ICRP  and  NfRC  because 
only  a  few  sources  of  radioactivity  are 
present  in  underground  mining 
(principally,  radon  daughters,  thoron 
daughters,  and  gamma  radiation).  lUs 
combined  exposure  concept  iwould 
provide  equivalent  protection  for  miners 
regardless  of  the  ionizing  radiation 
source.  Under  the  sum  rule,  uranium 
miners,  who  receive  both  radon- 
daughter  and  gamma  exposures,  would 
not  be  permitted  to  receive  a  higher 
radiation  risk  than  non-uranium  miners, 
who  receive  little  or  no  gamma 
radiation. 

While  there  is  a  range  of  scientific 
opinion  on  the  equivalence  of  rems  to 
WLM*s.  MSHA  has  developed  its 
proposal  from  ICRFs  estimates  that  a 
4.8  WLM  radon  daughter  exposure  per 
year  and  a  5  rem  gamma  dose  per  year 
present  approximately  equivalent  fatal 
cancer  risks.  According  to  ICRP,  an 
annual  exposure  to  both  4.8  WLM  of 
radon  daujghters  and  5  rem  of  gamma 
radiation  nearly  doubles  the  risk  of  fatal 
cancer  from  either  type  of  radiation 
exposure  alone. 

The  ICRP  combined  limit 
recommendation  allows  an  aimual 
exposure  to  4A  WLM  of  radon  daughters 
so  long  as  there  is  no  contribution  from 
long-lived  radionuclides,  thoron 
daughters,  or  gamma  or  X-radiation. 
This  recommendation  for  radon 
daughters  recognizes  that  the  lung 
cancer  risk  derived  from  epidemiologic 
studies  of  uranium  miners  includes  the 
excess  lung  cancer  risk  from  external 
gamma  radiation,  long-lived 
radionuclides,  and  other  carcinogenic 
agents  to  which  the  miners  may  have 
been  exposed.  Canadian.  French,  and 
U.S.  data  indicate  that  long-lived 
radionuclides  can  account  for  up  to 
approximately  20  percent  of  the  airborne 
radiation  exposure  of  miners.  Therefore, 
MSHA  proposes  to  include  in  its  sum 
rule  a  limit  of  4  WLM  for  radon 
daughters  rather  than  4.8  WLM  to 
compensate  for  the  presence  of  long- 
lived  radionuclides  and  eliminate  the 
necessity  to  sample  and  keep  exposure 
records  for  them.  The  4  WLM  per  year 
limit  is  also  consistent  with  the  current 
Federal  radiation  protection  guidance 
for  occupational  exposure  (36  FR  12921, 
July  9.  l«n). 

Based  on  the  ICRP  recommendations 
(Pubhcations  32  and  47)  and  consistent 
with  NRC's  recent  proposed  rule,  the 
MSHA's  proposed  limit  for  thoron 
daughters  in  the  sum  rule  is  14  WLM. 
The  proposed  limit  for  gamma  radiation 
is  5  rem,  consistent  with  MSHA's 


existing  limit  for  ganuna  radiation  as 
well  as  with  NRC,  EPA.  and  Federal 
radiation  protection  guidelines. 

B.  Degree  of  Risk 

Considerable  evidence  from 
epidemiologic  studies  relates  cumulative 
exposures  to  radon  daughters  of  greater 
than  100  WLM  to  an  increased  risk  of 
lung  cancer.  Although  some  studies 
indicate  that  exposure  to  less  than  100 
WLM  increases  the  risk  of  lung  cancer, 
these  data  are  less  conclusive.  Much  of 
the  data  of  the  principal  epidemiologic 
studies  were  derived  from  miner 
exposures  during  the  1940'8  and  1950's 
when  the  poor  ventilation  of  mines 
resulted  in  high  cumulative  exposures, 
many  over  several  hundred  WLM. 
However,  relatively  few  data  are 
available  for  defining  the  effect  of 
exposure  at  occupational  levels 
typically  experienced  in  the  mining 
industry  today. 

Because  the  data  on  low  cimiulative 
exposures  are  too  sparse  to  allow  risk  to 
be  estimated  directly,  statistical 
modeling  based  on  available 
epidemiologic  data  must  be  used  to 
estimate  risk.  Such  statistical  models, 
however,  are  intended  to  show 
correlation,  not  necessarily  causation. 
There  continues  to  be  divided  opinion  in 
the  scientific  community  on  which 
statistical  model  to  use  or  even 
whether.to  extrapolate  from  the 
observed  effects  at  high  exposures  to 
the  probable  effects  at  low  exposures. 

Each  of  the  epidemiologic  studies 
currently  available  has  ii^erent 
deficiencies.  For  example,  most  studies 
of  miners  have  involved  relatively  small 
populations.  However,  because  the 
frequency  of  lung  cancer  is  not 
relatively  hi^  an  analysis  of  the 
mathematical  relation  between 
exposure  and  incidence  indicates  the 
need  for  the  study  of  sizable 
populations.  Even  when  the  overall 
number  of  miners  in  a  study  group  is 
relatively  large,  the  numbers  in  many 
subgroups  (for  example,  nonsmokers)  is 
often  too  small  to  effectively  evaluate 
the  many  confoimding  variables  which 
affect  the  group. 

Epidemiologic  studies  are  further 
compUcated  by  uncertainties  about  the 
amount  of  the  radon  daughter  exposure 
received  by  individuals.  There  is  a 
lengthy  latency  period  between  the 
occupational  exposure  and  the 
appearance  of  cancer.  Frequently, 
studies  attempt  to  reconstruct  an 
individual  miner's  exposure  from  an 
annual  average  radon  daughter 
exposure  estimate  for  a  particular  mine 
or  mine  area.  Thus,  the  individual's 
actual  exposure  could  vary  greatly  from 
the  estimated  exposure.  In  the 


preproposal  draft  MSHA  relied  in  part 
on  the  study  of  the  Swedish  Malmberget 
iron  miners.  The  Agency  received 
extensive  comments  from  two 
commenters  who  recently  traveled  to 
Sweden  to  consult  with  several 
individuals  knowledgeable  about  the 
study.  These  commenters  concluded 
that  the  risk  estimates  of  the 
Malmberget  study  are  unreliable 
because  of  uncertainties  about  past 
exposures. 

MSHA  also  relied  on  a  study  of 
Ontario  uranium  miners  in  the 
preproposal  draft.  According  to  NIOSH, 
this  study  also  has  three  limitations. 
First,  the  group  has  had  only  about  18 
years  of  follow-up.  The  median  attained 
age  of  the  miners  was  39  years  in  1977. 
A  short  follow-up  on  a  young  group 
creates  uncertainties  because  lung 
cancer  is  rarely  manifested  before  age 
40.  Second,  thoron  daughters  and 
gamma  radiation  levels  sometimes  occur 
at  high  levels  in  the  Ontario  mines, 
although  the  effect  is  a  highly  variable 
factor.  Finally,  the  researchers'  risk 
assessment  failed  to  consider  smoking. 
Out  of  a  group  of  57  uranium  miners 
who  died  of  lung  cancer,  only  one  was  a 
nonsmoker,  the  rest  smoked.  Although 
correction  for  smoking  may  not 
substantively  change  the  Ontario  risk 
assessments.  NIOSH  has  recommended 
that  definitive  conclusions  regarding  this 
study  await  a  smoking  history  analysis. 

For  this  proposal.  MSHA  has 
reassessed  the  available  epidemiologic 
evidence  and  has  concluded  that  the  U.S 
Public  Health  Service  study  of  Colorado 
Plateau  miners  and  a  study  of 
Czechoslovakian  miners  by  Sevc  et  al. 
are  the  most  appropriate  epidemiologic 
studies  for  assessment  of  radon 
daughter  risk  to  U.S.  miners.  These 
studies  incorporate  a  relatively  large 
number  of  exposure  measurements, 
detail  individual  information  such  as 
smoking  habits  and  age  at  first 
exposure,  and  docimient  followups.  The 
Colorado  Plateau  study  shows  no 
statistically  significant  excess  lung 
cancers  below  120  WLM  (BEIR  ID,  1980). 
In  the  Czech  study,  statistically 
significant  differences  between 
observed  and  expected  cases  of  limg 
cancer  emerged  in  the  100-149  WLM 
range  and  above  (Sevc.  Kunz.  Placek. 
1976).  In  reviewing  available 
epidemiologic  studies,  the  National 
Council  on  Radiation  Protection  and 
Measurements  (NCRP)  has  stated  that 
no  study,  so  far,  has  produced  data 
which  show  a  statistically  significant 
excess  of  lung  cancer  in  the  lowest 
exposure  category  of  below  60  WLM 
(NCRP  Report  No.  78:  Evaluation  of 
Occupational  and  Environmental 
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Exposures  to  Radon  and  Radon 
Daughters  in  the  United  States,  1984). 
Based  on  available  1984  data  reported  to 
MSHA  by  mine  operators  for  1528 
uranium  miners,  the  cumulative 
exposure  of  most  of  these  miners  was 
well  below  60  WLM.  The  highest 
cumulative  exposure  reported  was  70 
WLM. 

The  lack  of  low  level  exposure- 
response  data,  however,  does  not 
exclude  the  possibihty  of  an  exposure 
threshold  below  which  radiation  will 
have  no  effect.  Until  such  time  as  it 
becomes  known  what  the  exposure- 
response  relationship  at  low  levels  is,  it 
is  prudent  to  assume  a  non-threshold 
linear  relationship  for  low  cumulative 
radon  daughter  exposures.  Since  the 
adoption  of  a  4  WLM  radon  daughter 
standard  for  mining  in  1971.  a  number  of 
risk  assessments  using  this  assumption 
have  been  completed  and  arrive  at 
comparable  estimates  of  lifetime  risks 
per  unit  of  dose:  the  BEIR  I  and  III 
reports  of  the  National  Academy  of 
Sciences  (1972  and  1980)  and  stiidies  by 
the  United  Nations  Scientific  Committee 
on  the  Effects  of  Atomic  Radiation 
(UNSCEAR,  1977  and  1982).  ICRP, 
NCRP,  and  the  EPA.  Based  on  these 
assessments.  MSHA  estimates  the 
lifetime  risk  of  fatal  lung  cancer  to  range 
from  1  to  8  cases  per  10.000  miners  per 
WLM.  ICRFs  estimate  of  risk  is 
1.7X10-*  and  NCRP's  estimate  is 
1.5x10-*. 

In  February  1985,  NIOSH  submitted  to 
MSHA  a  quantitative  risk  assessment  of 
lung  cancer  in  uranium  miners  in  the 
United  States.  The  report  presented  a 
statistical  assessment  of  mortality  from 
lung  cancer  among  white  male  uranium 
miners  working  in  the  Colorado  Plateau. 
For  cumulative  occupational  exposures 
over  a  period  of  30  years,  the  NIOSH 
study  estimated  a  relative  risk  of  1.42  at 
an  annual  level  of  1  WLM.  1.66  at  2 
WLM,  1.88  at  3  WLM.  ahd  2.07  at  4 
WLM.  Using  this  risk  assessment, 
miners  exposed  to  4  WLM  per  year  for 
30  years  would  be  projected  to  have 
slightly  more  than  twice  the  normal  risk 
of  lung  cancer.  However,  it  should  be 
noted  that  the  mean  cumulative 
exposure  of  the  Colorado  Plateau  group 
was  821  WLM  and  the  median  exposure 
430.  considerably  higher  than  the 
exposures  experienced  today.  NIOSH 
states  that  their  model  provides  a  good 
fit  to  the  data  in  the  range  of  60  to  6000 
cumulative  WLM.  However,  the  existing 
radon  daughter  standard  would  allow 
no  more  than  120  cumulative  WLM  over 
a  30-year  working  life.  As  noted,  the 
actual  cumulative  exposure  of  working 
U.S.  uranium  miners  is  considerably 
below  100  WLM.  One  commenter  noted 


that  NIOSH's  choice  of  mathematical 
functions  to  resolve  the  problem  of  the 
small  number  effect  in  the  study  results 
in  a  risk  model  that  is  "very  ill  behaved 
as  doses  get  smaller  and  smaller 
(Hamilton,  Brookhaven  National 
Laboratory)." 

In  an  evaluation  of  risk  of  death  or 
disability  due  to  radon  daughter 
exposure,  the  presence  of  other  work 
place  hazards  must  be  recognized  in 
order  to  allocate  resources  in  a  matter 
that  optimizes  the  protection  afforded  to 
miners  from  all  hazards.  To  put  the  risk 
of  radiation  into  perspective.  ICRP 
judged  the  acceptable  level  of 
occupational  risk  by  comparing  risk 
from  exposure  to  radiation  to  risk  in 
industries  that  do  not  involve  radiation 
and  which  are  recognized  as  having  high 
standards  of  safety.  ICRP  Publication  27 
(1977)  and  Publication  32  (1981).  "Safe" 
industries  were  considered  to  be  those 
having  an  average  annual  risk  of  fatal 
accident  due  to  occupational  hazards  of 
IX 10"*.  This  corresponds  to  a  lifetime 
risk  of  occupation-related  death  of  about 
0.5  percent  for  50  years  of  employment 
However,  mining  industry  data  indicate 
that  the  majority  of  miners  work  no 
more  than  10  years  in  underground 
uranium  mines  (Beverly  1981. 
Waxweiler  1981)  where  the  highest 
radiation  exposures  in  mining  occur. 
NCRP  has  reported  that  if  the  limit  of  4 
WLM  per  year  is  observed,  then  the 
average  exposure  should  be 
considerably  less  and  the  4  WLM  limit 
can  be  considered  to  be  consistent  with 
the  0.5  percent  risk  for,10  years  of 
exposure.  Actual  annual  average 
exposures  in  U.S.  uranium  mines  are 
presently  reported  to  be  between  1  and 
2  WLM  per  year  (NCRP  Report  No.  78). 

Given  the  current  data  from 
epidemiologic  studies,  the  various  risk 
assessments  based  on  that  data,  the 
relatively  short  period  of  time  most 
uranium  miners  work  underground,  the 
exposures  of  current-day  miners,  and 
the  effect  of  the  proposed  sum  rule  on 
lowering  exposure  to  radon  daughters, 
MSHA  believes  that  an  annual  limit 
based  on  4  WLM  is  still  appropriate. 
However,  the  Agency  is  considering 
setting  a  cumulative  occupational 
exposure  limit  for  radon  daughters.  Such 
a  limit  should  ensure  that  an 
individual's  cumulative  occupational 
exposure  would  remain  well  below  the 
levels  at  which  excess  lung  cancer  has 
been  demonstrated.  The  Agency 
requests  comments  on  the  practicality 
and  necessity  of  setting  a  cumulative 
limit,  including  data  on  the  level  this 
limit  should  be. 


m.  Section-by-Section  Discussion 

Section  57.5000    Definitions. 

The  proposal  would  include  two 
definitions,  "working  level"  and 
"working  level  month."  which  would 
appear  at  the  beginning  of  Subpart  D, 
ITiese  terms  define  units  of 
measurement  for  the  potential  alpha 
radiation  released  by  radon  daughters 
and  thoron  daughters.  The  preproposal 
draft  suggested  changing  the  existing 
173-hour  work  month  to  a  170-hour 
month  for  consistency  with  the  NRC. 
NIOSH.  and  ICRP  and  to  bring  the  U.S. 
mining  industry  under  an  internationally 
accepted  standard  for  future 
epidemiologic  studies.  However,  several 
commenters  stated  that  the  modification 
would  only  further  limit  exposures  to 
radon  daughters  with  little  concurrent 
benefit  to  miners.  They  stated  that  a 
change  would  uimecessarily  complicate 
calculations  in  epidemiologic  studies. 
The  proposed  rule  would  retain  the 
existing  173-hour  work  month. 

Section  57.5700    Scope. 

As  with  the  existing  radiation 
standards,  the  proposal  would  apply 
only  to  metal  and  nonmetal  underground 
mines.  The  statement  of  scope  would 
clarify  that  the  standards  apply  to 
"occupational"  exposure  to  ionizing 
radiatioiL  Radiation  exposure  for 
medical  reasons  or  environmental 
exposure  would  not  be  a  factor  in 
computing  the  exposure  received  at  the 
mine.  Under  the  preproposal  draft,  the 
radiation  standards  would  have  applied 
to  underground  areas  of  underground 
mines,  the  mining  or  milling  of  uranium 
on  the  surface,  and  the  use  of  X- 
radiation  equipment  MSHA  is 
proposing  to  limit  the  scope  to 
underground  mines  for  several  reasons. 
Exposure  to  radiation  at  uranium  mills  is 
already  regulated  by  NRC.  MSHA  has  a 
memorandum  of  understanding  with 
NRC  in  this  regard  (45  FR  1315;  January 
4. 1980).  Based  on  field  experience  and 
data,  other  surface  areas  have  only 
minimal  airborne  radiation  hazards. 
During  the  preproposal  phase  of  this 
rulemaking,  the  Agency  conducted  a 
partial  survey  of  surface  operations  to 
determine  potential  hazards  from 
ionizing  radiation.  MSHA  found  no 
significant  radiation  hazard  at  surface 
operations  which  was  not  already 
adequately  addressed  by  other  State  or 
Federal  agencies.  MSHA  has  not 
included  coverage  of  X-radiation 
equipment  in  the  proposed  standard. 
Although  X-radiation  equipment  is 
frequently  used  in  laboratories  at  metal 
mines  and  cement  plants  as  an 
analytical  tool,  commenters  pointed  out 
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that  exposures  from  these  t3rpe8  of 
equipment  are  usually  low.  isolated  to 
specific  parts  of  the  body,  and 
adequately  regulated  by  State  and  local 
government  agencies.  The  standards 
would  not  apply  to  radioactive  sources, 
such  as  nuclear  gauges,  which  are 
regulated  by  the  Nuclear  Regulatory 
Commission. 

The  proposed  rule  would  also  directly 
address  for  the  first  Ume  exposure  to 
thoron  daughters  in  mines.  Although  no 
active  mines  in  the  United  States 
presently  have  reported  signiHcant 
levels  of  thoron  daughters,  such  levels 
have  been  found  in  U.S.  mines  which  are 
now  inactive.  Therefore,  MSHA  believes 
that  it  is  prudent  to  address  the 
potential  hazard  and  requests  data  on 
the  thoron  daughter  levels  in  mines 
operating  today.  However,  monitoring 
and  recordkeeping  would  only  be 
necessary  when  thoron  daughters 
concentrations  exceed  the  proposed 
action  levels. 

Section  57.5701    Control  of  exposure  to 
radiation. 

This  section  would  revise  55  57.5038. 
57.5042,  and  57.5047(d)  which  concern 
exposure  limits  for  ionizing  radiation. 
The  proposal  adopts  a  calendar-year 
exposure  limit  which  combines  exposure 
to  radon  daughters,  thoron  daughters, 
and  gamma  radiation  and  retains  the 
existing  ceiling  limit  for  radon 
daughters.  It  does  not  contain  the 
provision  for  a  3-year,  8  WLM 
cimiulative  radon  daughter  limit 
contained  In  the  preproposal  draft. 
Commenters  generally  stated  that  such 
an  approach  l^d  little  merit  as  a  means 
of  controlling  exposure. 

The  preproposal  draft  would  have 
eliminated  the  existing  ceiling  limit  of 
1.0  WL  for  exposure  to  radon  daughters 
(9  57.5039)  and  the  requirement  for 
additional  protection  against  radon  gas 
in  areas  with  a  radon  daughter 
concentration  above  10  WL  (5  57.5048). 
Most  commenters  stated  that  the 
provisions  should  be  retained.  After 
reviewing  these  comments,  the  Agency 
agrees  that  the  ceiling  limits  are  an 
important  element  in  an  overall 
radiation  control  program  designed  to 
keep  exposures  as  low  as  reasonably 
achievable. 

The  proposed  rule  would  prohibit  any 
person  from  being  exposed  to  air 
containing  concentrations  of  radon 
daughters  exceeding  1.0  WL  or  thoron 
daughters  exceeding  3.0  WL  unless 
wearing  approved  respiratory 
protection.  Areas  in  which  radon 
daughter  concentrations  are  above  1.0 
WL  or  thoron  daughter  levels  are  above 
3.0  WL  would  have  to  be  barricaded  or 
posted  to  prohibit  entry  without 


respiratory  protection.  The  barricading 
or  posting  requirement  revises  existing 
5  57.5045  and  is  intended  to  notify 
workers  of  the  hazard  of  entering  such 
areas  without  appropriate  protection.  If 
radon  daughter  concentrations  exceed 
10  WL,  supplied-air  respiratory 
protection  would  be  required  to  protect 
against  radon  gas.  Supplied-air 
respirators  are  necessary  to  protect 
workers  from  radon  gas  which  cannot 
be  removed  by  filter-type  respirators. 

The  proposal  would  require  mine 
operators  to  maintain  exposures  of  all 
persons  within  permissible  limits  by  the 
use  of  feasible  engineering  and 
administrative  controls.  Respiratory 
protection  would  have  to  be  used  when 
controls  carmot  reduce  exposures  to 
these  levels.  The  principal  means  of 
controlling  exposure  are  ventilation  for 
radon  daughters  and  thoron  daughters 
and  shielding  or  avoidance  for  gamma 
radiation.  Administrative  controls  may 
also  be  used  and  most  often  entail 
rotation  of  personnel  from  areas  of 
higher  exposure  to  areas  of  lower 
exposure.  The  net  effect  of 
administrative  controls  alone  would  be 
a  reduction  of  individual  exposures  but 
no  reduction  in  the  overall  exposure  of 
the  work  force.  However,  a  combination 
of  engineering  controls,  administrative 
controls,  and  other  efforts  to  keep 
exposures  as  low  as  reasonably 
achievable  is  most  typically  used  in  the 
mining  industry  and  has  proven 
effective  in  recent  years. 

The  Agency  is  reviewing  its  overall 
policy  concerning  methods  of 
compliance  for  its  health  standards. 
However.  MSHA  wishes  to  limit 
comment  in  this  rulemaking  to  the 
appropriateness  of  the  proposed  means 
of  radiation  control  and  to  other 
radiation  controls  which  could  provide 
the  necessary  protection.  The  broader 
health  issues  involved  in  the  Agency's 
overall  policy  on  means  of  control  are 
under  review  within  the  Department  in 
the  context  of  other  rulemaking 
proceedings  which  will  provide  a  more 
appropriate  fortun  for  conunent.  The 
final  rule  for  ionizing  radiation  will  be 
based  on  the  comments  submitted  in 
this  rulemaking  and  will  reflect  to  the 
extent  possible,  the  Agency's  overall 
policy  review  on  means  of  control.  The 
Agency  will  assure  that  the  affected 
mining  conmiunity  will  be  provided  with 
an  adequate  opportunity  for  comment  on 
any  subsequent  policy  decision  which 
may  affect  relevant  issues  in  this 
rulemaking. 

Ventilation  carrying  needed  fresh  air 
into  the  workings  of  an  underground 
mine  is  often  the  most  effective  means 
to  limit  the  inhalation  of  airborne 
radiation.  When  additional  steps  are 


necessary,  existing  technology  is  readily 
available.  Airborne  radiation 
concentrations  can  be  reduced  by 
supplementing  the  air  flow  to  increase 
dilution  or  using  bulkheads  to  seal 
inactive  areas.  However,  MSHA 
recognizes  that  some  areas  with 
elevated  levels  of  airborne  radiation 
must  be  entered  on  a  short-term  basis 
for  the  purposes  of  inspection, 
maintenance,  or  installation  of  controls. 
In  these  cases,  respirators  would  have 
to  be  used.  The  standard  would  allow 
adjustment  of  exposure  records  to  credit 
the  protection  provided  by  respirators 
during  these  short-term  uses  and  when^ 
needed  to  supplement  engineering  and 
administrative  controls. 

There  are  limitations,  however,  when 
the  use  of  respirators  would  result  in  the 
adjustment  of  exposure  records.  The 
process  of  extracting  ore  underground 
involves  a  high  degree  of  physical 
exertion.  A  miner  wearing  an  otherwise 
effective  respirator  may  remove  it  at 
times  to  compensate  for  the  additional 
effort  that  breathing  through  a  respirator 
entails.  This  is  particularly  true  when 
the  respirator  must  be  worn  for  long 
periods  of  time.  Accordingly,  under  the 
proposal,  adjustment  of  exposure 
records  would  not  be  routinely  allowed. 
Further,  respirators  do  not  provide 
protection  fi-om  gamma  radiation;  no 
adjustment  would  be  allowed  for 
gamma  records.  The  respirators  would 
have  to  be  approved  under  30  CFR  Part 
11  and  used  in  accordance  with  the 
respiratory  protection  program 
requirements  of  S  57.5005(b).  MSHA 
solicits  comments  on  whether  there  are 
additional  circumstances  where 
respiratory  protective  equipment  may 
provide  the  necessary  protection. 

As  provided  by  section  103(c)  of  the 
Mine  Act,  the  standard  would  require 
the  mine  operator  to  notify  overexposed 
miners  of  their  overexposure  and  the 
corrective  action  to  be  taken. 

In  the  preproposal  draft,  MSHA 
requested  comments  on  the 
appropriateness  of  a  provision  for 
limiting  gamma  radiation  exposure 
during  pregnancy.  Commenters 
supported  such  a  provision.  The 
proposal  would  set  a  limit  of  0.5  rem  for 
women  who  inform  the  mine  operator  of 
their  pregnancy.  It  is  unclear  how  much 
shielding  the  mother's  body  provides  the 
embryo  or  fetus,  so  MSHA  is  proposing 
a  limit  on  the  whole  body  dose  to  the 
mother. 

The  0.5  rem  limit  proposed  for  the 
duration  of  the  pregijancy  is  based  on 
EPA's  proposed  radiation  protection 
guidance  and  is  consistent  with  NRC's 
January  9, 1986  proposed  rule.  If  the 
occupational  whole-body  gamma  dose 
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of  the  pregnant  woman  has  exceeded  0.5 
rem  between  the  estimated  date  of 
conception  and  the  declaration  of 
pregnancy  to  the  mine  operator,  the 
woman  would  be  prohibited  from 
receiving  an  additional  occupational 
whole-body  gamma  dose  exceeding  0.05 
rem  during  the  remainder  of  the 
pregnancy. 

Section  57.5702    Monitoring  for 
airborne  radiation. 

This  section  would  replace  5  57.5037 
and  concerns  monitoring  for  the 
presence  of  radon  daughters  and  thoron 
daughters  to  determine  exposures.  It 
contains  provisions  for  when,  where, 
and  how  to  measure  these  forms  of 
airborne  radiation. 

It  would  replace  an  incorporation  by 
reference  of  American  National 
Standards  requirements  for  sampling 
equipment  and  procedures  (ANSI 
N13.8— 1973)  with  a  performance- 
oriented  provision  based  on  accuracy. 
These  criteria  reflect  existing 
technology,  allow  the  use  of  present 
methods  of  sampling,  including  the 
instant  working  level  meter,  and  would 
permit  the  use  of  new  methods  of 
monitoring.  They  reflect  the  accuracy 
criteria  for  exposure  estimates  set  forth 
in  ANSI  N13.8— 1973.  "Radiation 
Protection  in  Uranium  Mines." 
paragraph  8.2.  MSHA  solicits  comment 
on  the  accuracy  and  applicability  of 
individual  alpha  dosimetry  foe  tadon 
daughters  and  thoron  daughters. 

The  proposal  would  require  that 
sampling  be  conducted  in  areas 
representative  of  exposures.  Sampling  or 
measuring  would  have  to  be  done  by  a 
person  trained  or  experienced  in  these 
tasks.  Consistent  with  section  103(c)  of 
the  Mine  Act,  the  proposal  would  allow 
miners  or  their  representatives  to 
observe  the  sampling  and  measuring 
used  to  determine  their  exposures. 

Unlike  the  existing  standard,  MSHA 
would  not  require  screening  of  all 
underground  mines  for  the  presence  of 
radon  daughters  or  gamma  radiation  or 
periodic  screening  of  mines  with  radon 
daughter  concentrations  below  0.10  WL. 
The  Agency  currently  does  this 
screening  and  would  continue  to  do  so 
to  ensure  that  mines  with  potential 
radiation  hazards,  including  thoron 
daughters,  are  identified. 

To  monitor  airborne  radiation 
exposure  at  mines,  MSHA  would  require 
sampling  when  concentrations  of  radon 
daughters  exceed  0.2  WL  or  ,, 

concentrations  of  thoron  daughters 
exceed  0.6  WL.  These  action  levels  were 
derived  by  determining  the  average 
concentration  which  over  the  course  of  a 
year  would  exceed  30  percent  of  the 
annual  limit  and  allowing  approximately 


two  standard  deviations  above  the 
average  to  allow  for  fluctuation  in  levels 
and  measurement  (Schiager,  et  ai, 
"Radiation  Monitoring  for  Uranium 
Mines:  Evaluation  and  Optimization." 
1981).  ICRP  recommends  and  NRC  has 
proposed  to  require  that  all  individuals 
who  are  hkely  to  exceed  30  percent  of 
their  allowable  annual  limit  be 
monitored. 

When  initially  found,  areas  with 
concentrations  of  radon  dau^iters  and 
thoron  daughters  that  exceed  the  action 
level  but  are  promptly  reduced  and 
maintained  below  that  level  would  not 
be  required  to  be  sampled  periodically. 
Also,  if  areas  above  the  action  levels  are 
posted  against  entry  without  respiratory 
protection  or  barricaded,  there  is  no 
need  for  periodic  monitoring  to 
determine  personal  exposures  unless 
miners  enter  the  areas. 

Sampling  would  be  required  initially 
on  a  weekly  basis  to  ensure  the 
accuracy  of  the  exposure  records.  Under 
the  proposal,  the  weekly  sampling 
action  level  for  radon  daughters  would 
be  0.20  WL  Under  the  existing  rule,  the 
action  level  for  weekly  sampling  is  0.30 
WL  The  action  level  for  thoron 
daughters  would  be  0.60  WL  based  on 
the  risk  ratio  between  radon  daughters 
and  thoron  daughters  used  by  the  ICRP. 

Areas  with  concentrations  of  0.20  WL 
or  less  radon  daughters  or  0.60  WL  or 
less  thoron  daughters  which  are  entered 
by  miners  who  are  exposed  to  levels 
above  0.20  WL  (or  0.60  WL  as 
appropriate)  elsewhere  in  the  mine 
would  also  have  to  be  sampled.  When 
records  are  kept  for  a  miner,  sampling 
becomes  necessary  in  areas  %vith 
concentrations  less  than  the  action  level 
to  account  for  all  exposures  received. 
Otherwise,  the  miner  could  be 
overexposed  in  the  course  of  the  year 
without  an  indication  of  the 
overexposure.  The  Agency,  however, 
realizes  that  some  areas  may  have  such 
low  concentrations  that  additional 
exposure  in  these  areas  may  be  minimal. 
MSHA  requests  comments  on  the  level 
at  which  sampling  in  such  areas  shoidd 
not  be  necessary. 

Under  the  proposed  rule,  weekly 
sampling  fi<equency  may  be  changed  to 
monthly  and  remain  monthly  in  an  area 
so  long  as  the  lowest  and  highest  results 
of  the  last  4  samples  (weekly  or 
monthly)  differ  no  more  than  0.12  WL 
Monthly  sampling  frequency  may  be 
changed  to  quarteriy  and  remain 
quarterly  in  an  area  so  long  as  the 
lowest  and  highest  results  of  the  last  4 
samples  (monthly  or  quarteriy)  in  that 
area  differ  no  more  than  0.09  WL  If  the 
range  of  the  last  4  samples  is  more  than 
ai2  WL  or  0.09  WL  sampling 
frequencies  would  have  to  revert  to  the 


original  frequencies.  MSHA  has 
calculated  that,  if  the  range  is  0.12  or 
less  for  monthly,  or  0.09  or  less  for 
quarterly,  there  is  9S  percent  confidence 
that  the  concentration  variation  in  the 
area  is  within  the  accuracy  necessary  to 
meet  the  exposure  record  criteria  set  out 
in  ANSI  N13.8— 1973  for  4  WLM.  The 
ANSI  criteria  ensure  that  annua] 
individual  exposure  records  have  an 
accuracy  of  ±50  percent  at  the  95 
percent  confidence  level  These 
provisions  recognize  that  under  some 
circumstances  radon-dau^ter  and 
thoron-daughter  concentrations  may 
remain  relatively  constant.  This  may 
occur  in  haulagewajrs  or  intake  airways 
where  the  incoming  air  is  very  effective 
in  diluting  concentrations  or  where  the 
release  of  radon  or  thoron  from  the 
surroimding  strata  may  be  relatively 
constant  MSHA  believes  that  longer 
intervals  between  sampling  times  should 
be  allowed  when  sample  results  are 
uniform,  since  the  accuracy  of  the 
exposure  record  would  still  be  ensured. 

Section  57.5703    Measurement  of 
gamma  radiation. 

This  section  would  revise  §  57.5047  by 
requiring  the  mine  operator  to  provide 
individual  gamma  radiation  dosimeters 
for  all  persons  whose  whole-body  dose 
to  ganuna  radiation  exceeds  an  average 
of  0.75  millirem  per  hoar  daring  any  shift 
(typically  an  8-hour  period).  This  action 
level  would  prevent  any  miner  from 
exceeding  more  than  30  percent  of  the 
allowable  exposure  without  a  record  of 
the  exposure  being  maintained.  Because 
the  fetus  is  more  sensitive  to  gamma 
radiation,  the  action  level  for  women 
who  have  informed  the  mine  operator  of 
their  pregnancy  would  be  0.33  millirem 
per  hour  during  any  shift  based  on  the 
0.5  rem  allowable  limit  for  the  9  months 
of  the  pregnancy.  MSHA  particularly 
solicits  comments  on  the 
appropriateness  of  these  action  levels. 

MSHA  has  not  adopted  NRCs 
approach  of  requiring  dosimeters  for 
individuals  who  could  be  expected  to 
receive  over  0.5  rem  on  an  annual  basis. 
The  levels  of  natural  gamma  radiation 
encountered  in  mining  can  be  expected 
to  fluctuate  more  than  those  in 
controlled  environments  such  as  power 
plants  and  laboratories.  MSHA  believes 
that  it  is  more  prudent  to  set  an  action 
level  based  on  the  radiation  received 
during  any  shift,  rather  than  on  that 
which  could  be  received  over  the  course 
of  a  year. 

Section  57.5704    Records. 

This  section  would  revise  {{  57.5040 
and  57.5047(c).  For  radon  daughters,  it 
would  require  that  records  be  kept  for 
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any  person  entering  areas  where  radon 
daughter  concentrations  exceed  0.20  WL 
when  gamma  dosimetry  is  required  for 
that  person  or  0.30  WL  when  gamma 
dosimetry  is  not  required.  If  radon 
daughter  records  are  kept  for  an 
Individual,  then  the  individual's 
exposure  to  concentrations  less  than 
these  levels  would  also  have  to  be 
recorded  to  ensure  that  the  exposure 
limits  are  not  exceeded.  Currently, 
complete  individual  exposure  records 
must  be  kept  for  all  underground 
uranium  mines,  and  for  other 
underground  mines  at  an  action  level  of 
0.30  WL  In  most  instances,  the  proposed 
action  levels  would  provide  a  record  of 
exposures  that  could  result  in  an 
overexposure  under  the  sum  rule. 

Under  the  proposed  combined 
exposure  limit  exposure  to  alpha  and 
gamma  radiations  are  summed  together. 
MSHA  is  proposing  two  levels  for  radon 
daughter  recordkeeping  based  on  the 
level  of  gamma  radiation  present.  If  the 
level  of  gamma  radiation  is  sufficiently 
high  that  dosimetry  is  necessary,  then 
exposure  to  radon  daughters  above  0.2 
WL  could  result  in  an  individual's  total 
exposure  exceeding  the  combined 
exposure  limit.  If  gamma  levels  are 
below  that  requiring  dosimetry, 
exposure  to  slightly  higher  levels  of 
radon  daughters  would  be  required  to 
exceed  the  combined  exposure  limit, 
and  therefore  a  level  of  0.3  WL  is 
proposed  for  such  instances.  Since  non- 
lu^anj^  mines  are  likely  to  have  a 
lower  level  of  gamma  radiation  present 
than  uranium  mines,  the  0.3  WL  level 
would  tend  to  apply  most  often  in 
nonuranium  mines.  As  a  practical 
matter,  these  levels  would  also  provide 
guidance  to  the  operator  in  maintaining 
exposures  as  low  as  reasonably 
achievable.  The  action  level  for  thoron 
daughter  exposure  records  would  be  set 
at  0.60  WL 

As  stated.  S  67.5703  would  require 
that  individual  gamma  dosimeters  be 
provided  to  miners  whose  average 
exposure  to  gamma  radiation  would 
exceed  0.75  millirem  per  hour  during  any 
shift  (0.33  millirem  per  hour  during 
pregnancy).  The  dosimetry  results  would 
be  used  to  maintain  individual  calendar- 
year  records  and  in  determining 
compliance  with  the  proposed  combined 
exposure  limit.  Currently,  gamma 
exposure  dosimeters  and  records  are 
required  at  an  action  level  of  2.0 
milliroentgens  per  hour.  The  proposal  is 
based  on  an  average  shift  dose  (rems 
per  hour)  rather  than  a  rate  derived  from 
instantaneous  readings.  Thus,  it  would 
allow  short  term  exciirsions  in  high 
exposure  rate  areas  without 
recordkeeping  as  long  as  the  average 


dose  rate  during  any  shift  does  not 
exceed  0.75  millirem  per  hour  (0.33 
millirem  per  hour  during  pregnancy). 

The  proposal  would  change  the 
existing  requirement  that  exposure 
records  be  updated  yearly  to  a 
requirement  that  individual  exposure 
records  for  gamma  and  airborne 
radiation  be  updated  within  60  days  of 
the  end  of  each  calendar  quarter.  Under 
the  sum  rule,  such  periodic  updating  is 
necessary  to  ensure  that  the  mine 
operator  is  aware  of  potential 
overexposures  and  can  make 
appropriate  changes  in  a  timely  manner. 
Updating  exposure  records  would  also 
assist  the  mine  operator  in  maintaining 
exposures  as  low  as  is  reasonably 
achievable.  The  Agency  requests 
comments  on  the  impact  of  this 
recordkeeping  change. 

This  section  provides  for  the 
discontinuance  of  individual  exposure 
records  for  radon  daughters  or  thoron 
daughters  when  a  miner  is  no  longer 
exposed  to  levels  exceeding  0.20  WL  for 
radon  daughters  or  0.60  WL  for  thoron 
daughters,  as  appropriate,  for  4 
consecutive  weeks  or  more  and  the 
miner's  prorated  calendar  year  exposure 
falls  below  30  percent  of  the  prorated 
annual  limit.  For  purposes  of 
discontinuing  recordkeeping,  30  percent 
of  the  prorated  annual  limit  for  radon 
daughters  would  be  determined  by 
multiplying  the  number  of  months  of 
recorded  exposure  by  l/lO  of  a  WLM; 
for  thoron  daughtera,  the  number  of 
months  of  recorded  exposure  would  be 
multiplied  by  3/10  of  a  WLM. 

Except  during  pregnancy,  ganuna 
dosimetry  may  be  discontinued  for  a 
person  who  is  no  longer  exposed  to  an 
average  of  0.75  millirem  per  hour  during 
any  shift  provided  that  the  person's 
calendar  year  dose  has  not  exceeded 
125  millirems  multiplied  by  the  number 
of  months  of  recorded  dose  in  that 
calendar  year.  This  provision  would 
ensure  that  gamma  dosimetry  is  not 
discontinued  unless  the  individual's 
prorated  dose  falls  below  30  percent  of 
the  annual  gamma  limit. 

This  section  would  also  provide  for 
access  to  records  and  add  a  provision  to 
require  exposure  records  to  be  provided 
to  the  miner  upon  termination  of 
employment.  This  provision  assists 
miners  in  supplying  future  employers 
with  a  record  of  their  past  exposures. 
MSHA  believes  that  these  provisions 
reflect  the  intent  of  the  access 
provisions  of  section  103(c)  of  the  Mine 
Act. 

The  existing  standard,  through  an 
Incorporation  by  reference  of  paragraph 
9.8  of  ANSI  N13.8— 1973,  requires  that 
radon  daughter  exposure  records  for  an 


individual  be  kept  until  the  individual  is 
75  years  of  age  or  until  10  years  after  the 
known  death  of  the  individual.  There  is 
no  retention  period  for  ganuna  records. 
The  proposed  rule  would  require  that  all 
sampling  data,  individual  occupancy 
records,  and  combined  exposure  records 
be  retained  at  the  mine  or  the  nearest 
mine  office  for  one  calendar  year  past 
the  calendar  year  to  which  they  pertain. 
Copies  of  records  would  no  longer  have 
to  be  sent  to  MSHA  or  kept  on  an 
approved  form,  but  would  have  to  be 
made  available  to  MSHA  for 
examination.  Under  section  103(h)  of  the 
Mine  Act,  NIOSH  may  request  such 
records  for  medical  research. 

Some  commenters  stated  that  the 
record  retention  should  remain  the  same 
as  the  present  requirement,  in  part  to 
allow  for  future  epidemiologic  study. 
The  Agency  requests  comment  on  the 
utility  of  a  longer  record  retention 
period:  in  particular  who  should  retain 
such  records,  the  potential  uses  for  such 
records,  and  the  costs  involved  with  a 
longer  period  of  retention. 

Section  57^705    Calculation  of 
exposure  to  individuals. 

This  section  clarifies  the  methodology 
for  calculating  individual  radon 
daughter  exposures  in  existing  %  57.5040 
and  contains  provisions  for  calculating 
exposure  to  thoron  daughters. 

A  new  provision  would  allow 
adjustments  in  calculating  individual 
exposures  if  approved  respiratory 
protection  is  worn  on  a  short-term  basis 
for  inspection,  maintenance,  or 
installation  of  controls  or  and  when 
needed  to  supplement  engineering  and 
administrative  controls.  Although  levels 
of  airborne  radiation  may  exceed  ceiling 
limits  during  these  activities,  respirator 
credit  is  allowed  because  of  the  limited 
time  of  exposure  and  nature  of  the  tasks. 
The  adjustments  proposed  for  each  type 
of  respirator  are  based  on  the  degree  of 
protection  provided  by  the  respirator 
when  properly  used.  Positive-pressure 
supplied-air  respirators  and  pressure- 
demand  self-contained  respire  tore 
furnish  full  protection  if  radon-free  air  is 
used.  Air-purifying  (negative-pressure) 
respirators  are  less  effective  because  of 
inward  leakage  inherent  to  such 
respirators.  The  preproposal  draft 
contained  a  provision  for  canister-type 
respirators  for  protection  against  radon. 
However,  no  canister-type  respirators 
for  radon  have  been  approved  to  date. 
MSHA  solicits  comments  on  the 
appropriateness  of  an  allowance  for 
these  types  of  respirators. 


Section  57.5706    Smoking  prohibition. 

The  preproposal  draft  would  have 
deleted  the  existing  requirement  in 
§  57.5041  prohibiting  smoking  in  all 
areas  of  a  mine  for  which  radon 
daughter  exposure  records  are  required. 
Most  commenters  indicated  that 
removing  the  smoking  prohibition  would 
be  a  step  back  from  sound  health 
protection.  Therefore,  in  the  absence  of 
evidence  of  the  exact  relationship  of 
smoking  to  radiation-induced  lung 
cancer,  the  proposed  rule  would  ban 
smoking  underground  in  any  mine  where 
airborne  radiation  exposure  is 
sufficiently  high  so  that  it  is  necessary 
to  maintain  records  of  the  exposure. 

IV.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

Under  Executive  Order  12291,  MSHA 
has  prepared  an  initial  analysis  to 
identify  potential  costs  and  benefits 
associated  with  proposed  changes  to  its 
ionizing  radiation  standards  for 
underground  metal  and  nonmetal  mines. 
The  Agency  has  incorporated  this 
analysis  into  the  Initial  Regulatory 
Flexibility  Analysis  required  by  the 
Regulatory  Flexibility  Act  MSHA  has 
determined  that  the  proposed  nde  would 
not  result  in  major  cost  increases  nor 
have  an  incremental  effect  of  $100 
million  or  more  on  the  economy.  The 
proposed  rule  does  not  meet  the  criteria 
for  a  major  rule  and  therefore  a 
Regulatory  Impact  Analysis  is  not 
necessary. 

The  Regulatory  Flexibility  Act 
requires  that  in  developing  regulatory 
proposals,  agencies  should  evaluate  and 
include,  wherever  possible,  compliance 
alternatives  that  minimize  any  adverse 
impact  on  small  business  entities.  The 
Mine  Act  mandates  the  promulgation  of 
mandatory  standards  dealing  with  toxic 
substances  and  harmfiil  physical  agents 
which  may  affect  the  health  or 
functional  capacity  of  miners.  The 
proposed  rule  would  clarify  the 
compliance  responsibilities  of  mine 
operators  in  regard  to  protecting  miners 
from  ionizing  radiation  exposures. 
Where  possible,  MSHA  has  proposed 
performance-oriented  language  to 
enable  the  mine  operator  to  implement 
the  most  flexible  and  least  costly 
compliance  methods.  MSHA  has 
eliminated  the  requirement  to  send 
annual  reports  showing  individual 
miner's  cumulative  exposures  and  has 
allowed  adjustments  to  the  cumulative 
exposures  for  use  of  respirators  during 
short-term  assignments  in  areas  above 
the  ceiling  limits  and  when  necessary  to 
supplement  engineering  controls.  In  tfiis 
way,  MSHA  has  taken  into 
consideration  the  needs  of  small  mines. 


In  the  following  summary  of  the  Initial 
Regulatory  Flexibility  Analysis,  MSHA 
has  compared  the  costs  and  benefits 
associated  with  the  proposed  changes 
with  the  costs  of  existing  requirements. 
A  copy  of  the  analysis  is  available  upon 
request. 

Both  the  existing  and  proposed 
ionizing  radiation  standards  apply  to  all 
underground  metal  and  nonmetal  mines 
within  MSHA's  jurisdiction  that  contain 
levels  of  radon  daughters  or  gamma 
radiation  above  specified  action  levek. 
The  proposed  rule  would  also  address 
the  presence  of  radiation  from  thoron 
daughtera  when  action  levels  are 
exceeded. 

Although  metal  and  nonmetal  mining 
in  the  United  States  is  a  diverse  industry 
producing  about  55  different  mineral 
commodities,  the  primary  focus  of  the 
existing  and  proposed  rules  is 
underground  uranium  mines.  The 
underground  uranium  mining  industry 
has  undergone  substantial  changes  in 
recent  years  due  to  declining  demand 
and  competition  fi-om  low-cost  foreign 
sources.  The  total  number  of 
underground  mines  fell  from  a  peak  of 
300  in  1980  to  only  16  by  June  1988.  The 
16  operating  mines  employ  a  total  of 
about  450  workers.  This  is  a  decline 
from  5.706  workere  in  1979.  Currently,  all 
underground  uranium  mining  in  the 
United  States  takes  place  in  the  western 
United  States. 

Uranium  mining  involves  the  handling 
of  large  quantities  of  ore  containing 
uranium  and  its  decay  products.  The 
concentrations  of  the  radionuclides  in 
the  ore  may  be  up  to  one  thousand  times 
greater  than  their  concentration  in  other 
rocks  and  soils.  Underground  uranium 
mines  have  generally  accounted  for 
about  thirty  to  forty  percent  of  the 
uranium  oxide  production  in  the  United 
States. 

In  addition  to  uranium  mines,  MSHA's 
existing  radiation  standcmis  apply  to 
any  underground  metal  or  nonmetal 
mines  which  contain  concentrations  of 
radon  daughtera  exceeding  0.1  WL  The 
proposal  would  apply  at  an  action  level 
of  0.2  WL.  Generally,  radiation  levels  in 
these  mines  are  much  lower  than  levels 
in  uranium  mines.  Although  thoron 
daughtera  have  been  found  in 
nonuranium  mines,  there  are  currently 
no  operating  mines  which  contain 
significant  levels.  During  fiscal  year 
1985,  MSHA  inspectors  sampled  for 
radon  daughters  at  254  non-uranium 
underground  mines.  Thirty-eight 
operating  mines  of  the  254  nonuranium 
undergrotmd  mines  sampled  had  radon 
daughter  readings  in  excess  of  0.1  WL 
Twenty-seven  of  these  mines  had 
samples  which  exceeded  .2  WL  A 


review  of  the  historical  data  regarding 
radon  daughter  exposure  levels 
indicates  that  the  commodities  most 
likely  to  contain  significant  levels  of 
radon  daughters  include  gold-silver, 
lead-zinc  antimony,  iron,  molybdenum 
and  tungsten  for  metal  mines;  and  olay- 
shale,  fluorspar,  talc  and  limestone  for 
the  nonmetal  mines.  In  June  1986,  total 
employment  in  underground  mines 
producing  these  commodities  was  9,870 
and  die  total  number  of  full  time 
producing  mines  was  160. 

The  primary  health  risk  from  radon 
daughters  is  lung  cancer  caused  by  their 
inhalation.  Gamma  radiation  also 
contributes  to  lung  cancer,  but  aRects 
the  whole  body,  potentially  causing 
cancera  in  other  parts  of  the  body  or 
genetic  damage. 

The  existing  standards  provide  for  an 
individual  limit  of  4  WLM  per  year  for 
radon  daughters  and  a  limit  of  5  rem  per 
year  for  ganuna  radiation.  MSHA 
estimates  a  lifetime  risk  of  1  to  6  lung 
cancer  cases  per  10,000  workera  for  each 
WLM  of  exposure  to  radon  daughters. 
For  ganuna  radiation.  MSHA  axxepts 
ICRFs  projected  expectation  of 
radiation  induced  health  damage  of  1.65 
cases  per  10,000  woricere  per  rem  (ICRP 
Publications  28  and  32).  This  health 
damage  includes  both  cancer  risk  and 
risk  of  serious  hereditary  damage  in  two 
generations  of  offspring. 

The  average  exposure  to  radon 
daughtera  for  currently  operating 
underground  mines  was  1.22  WLM  in 
1985.  The  lifetime  risk  is  associated  with 
annual  increments  in  exposure  (WLM). 
At  the  current  low  levels  of  employment, 
the  lifetime  benefits  in  terms  of  rechiced 
cases  of  fatal  lung  cancer  for  uranium 
and  nonuranium  mines  is  estimated  to 
range  between  .06  and  .37  cases.  If  the 
industry  were  to  recover  to  previous 
levels  of  employment,  the  benefits 
would  be  substantially  greater. 

Under  the  proposed  rule,  the  separate 
annual  exposure  limits  for  radon 
daughtera  and  gamma  radiation  would 
not  be  changed.  However,  the  sum  rule 
woidd  in  effect  keep  the  annual 
exposures  for  both  below  their 
individual  limits  when  more  than  one 
type  of  radiation  is  present.  The 
percentage  of  miners  potentially  over- 
exposed is  an  important  factor  in 
addressing  costs  and  benefits. 
According  to  exposure  data  examined, 
approximately  10  percent  of  the 
individual  workera  would  have  been 
above  the  limit  of  the  proposed  sum  rule 
in  1985.  Preliminary  data  for  1986 
indicate  that  mining  of  higher-grade  ore 
could  raise  this  percentage 
substantially;  however,  this  data  will 
not  be  finalized  until  early  1967. 
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Initially,  if  the  198$  percentage  prevails, 
MSHA  assumes  operators  would  meet 
the  proposed  sum  rule  by  reducing  the 
concentration  of  radon  daughters 
through  increased  ventilation.  This 
procedure  would  lower  the  risk  to  the 
individuals  having  higher  cumulative 
exposures  as  well  as  others  in  the  mine. 
In  addition,  the  proposed  reduced  action 
level  for  monitoring  cumulative 
exposures  for  individuals  is  expected  to 
have  the  effect  of  reduction  of  radon 
daughter  concentrations  in  non-uranium 
mines  through  use  of  increased 
ventilation. 

The  estimated  cost  of  the  current 
standard,  as  well  as  the  proposed  rule, 
is  dependent  upon  the  number  of  mines 
and  employees  in  the  uranium  industry 
and  in  the  mining  of  other  commodities. 
The  annual  cost  of  the  current  regulation 
is  estimated  to  be  $9.2  million.  The 
annual  incremental  cost  of  the  proposed 
regulation  is  estimated  to  be  $1.7 
million.  The  cost  increase  is  mostly  the 
result  of  estimated  increases  in 
ventilation  requirements  in  uranium  and 
non-ivahium  mines.  The  incremental 
cost  does  reflect  a  small  savings  due  to 
changes  in  the  frequency  of  monitoring 
at  levels  below  0.2  WL.  A  number  of 
areas  of  increased  flexibility  and. 
therefore,  potential  savings  have  been 
identified  in  the  cost  analysis  but  are 
not  estimated  due  to  data  constraints. 
The  total  estimated  cost  of  the  proposed 
rule  would  be  $10.9  million.  MSHA 
believes  that  due  to  these  factors  this 
constitutes  a  worst  case  estimate.  The 
estimated  increase  does  not  represent  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

MSHA  particularly  requests 
information  from  the  mining  community 
on  the  economic  impact  of  lowering 
radiation  exposure  limits,  establishing  a 
limit  for  the  term  of  pregnancy,  and 
implementing  the  sum  rule,  as  well  as 
the  potential  impact  of  a  lifetime 
cumulative  exposure.  "^  , 

V.  Paperwork  Reduction  Act 

The  paperwork  requirements 
contained  in  the  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1960. 
Comments  on  the  proposed  paperwork 
provisions  should  be  sent  directly  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
MSHA. 

List  of  Subjects  in  30  CFR  Part  57 

Mine  safety  and  health.  Radiation 
protection.  Recordkeeping  and  recording 
requirements. 


Accordingly,  it  is  proposed  to  amend 
Chapter  I  of  Title  30,  Code  of  Federal 
Regulations  as  set  forth  below. 

Dated:  December  16, 1986. 
David  A.  Zageer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

PART  S7— (AMENDED] 

It  is  proposed  to  amend  Subpart  D, 
Part  57,  Subchapter  N,  Chapter  I.  Title  30 
of  the  Code  of  Federal  Regulations  as 
follows: 

1.  The  table  of  contents  of  Subpart  D 
is  revised,  the  text  of  which  appears 
below. 

2.  The  definition  of  "Working  level"  in 
S  57.2  is  redesignated  under  S  57.5000 
and  revised  as  "Working  level"  and 
"Working  level  month." 

3.  Section  57.5700  is  added,  the  text  of 
which  appears  below. 

4.  Section  57.5037  is  redesignated  and 
revised  as  9  57.5702,  the  text  of  which 
ap;>ear8  below. 

5.  Sections  57.5038.  57.5039.  57.5044, 
57.5046  are  redesignated  and  revised  as 
S  57.5701,  the  text  of  which  appears 
below. 

6.  Section  57.5040  is  redesignated  and 
revised  as  S  57.5702  and  57.5704,  the  text 
of  which  appears  below. 

7.  Section  57.5041  is  redesignated  and 
revised  as  S  57.5706,  the  text  of  which 
appears  below. 

8.  Section  57.5042  is  removed. 

9.  Section  57.5046  is  redesignated  and 
revised  as  §  57.5703,  the  text  of  which 
appears  below. 

10.  Section  57.5705  is  added. 

PART  57— SAFETY  AND  HEALTH 
STANDARDS— UNDERGROUND 
METAL  AND  NONMETAL  MINES 


Subpart  t>— Hcalttt  Standards. 
57.5000    DefiniHoiu. 


Radiation 

57.5700  Scope. 

57.5701  Control  of  exposure  to  radiation. 

57.5702  Monitoring  for  airlx)me  radiation. 

57.5703  Measurement  of  gamma  radiation. 

57.5704  Records. 

57.5705  Calculation  of  exposure  to 
individuals. 

57.5706  Smolcing  prohibition. 
Authority:  30  U.S.C.  811. 


$57.5000    Definitions. 

Working  level  (WL).  The  standard 
measure  of  concentration  for  any 
combination  of  short-lived  radon 
daughters  {Po218,  Pb214,  Bi214,  and 
Po214)  or  thoron  daughters  (Po216, 
Pb212.  Bi212,  and  Po212)  in  1  liter  of  air 
that  will  ultimately  result  in  the 
emission  of  1.3X10'  MeV  (million 
electron  volts)  of  alpha  energy. 

Working  level  month  (WLM).  A  unit 
of  cumulative  exposure  equivalent  to  an 
exposure  to  1.0  working  level  for  173 
hours. 


Radiation 

§57.5700    Scops. 

Sections  57.5701  through  57.5706 
pertain  to  occupational  exposure  to 
ionizing  radiation  underground. 

S  57.5701    Control  of  siposurs  to 
radiation. 

(a)  Ceiling  limits.  (1)  No  person  shall 
be  exposed  to  air  containing 
concentrations  of  radon  daughters 
exceeding  1.0  WL  or  thoron  daughters 
exceeding  3.0  WL  unless  wearing 
approved  respiratory  protection.  Areas 
in  which  radon  daughter  concentrations 
are  above  1.0  WL  or  thoron  daughter 
levels  are  above  3.0  WL  shall  be 
barricaded  or  posted  as  areas  where 
approved  respirators  are  required. 

(2)  If  radon  daughter  concentrations  in 
an  area  exceed  10  WL,  supplied-air 
respiratory  protection  shall  be  used. 

(b)  Combined  limit.  Combined 
radiation  exposure  shall  not  exceed  1.0 
for  any  person  during  any  calendar  year 
as  determined  by  the  following  formula: 


Combined  Radiation  Exposure 


wher»— 

R  =  the  recorded  calendar-year  radon- 
daughter  exposure  in  WLM. 

T= the  recorded  calendar-year  thoron- 
daughter  exposure  in  WLM. 

G  =  the  recorded  calendar-year  whole- body 
ganuna  dose  in  rams. 


4  WLM      14  WLM      6  rem 


(c)  Declared  pregnancy.  The 
occupational  whole-body  gamma  dose 
of  a  declared  pregnant  woman  shall  not 
exceed  0.50  rem  during  the  entire 
pregnancy.  If  the  occupational  whole- 
body  gamma  dose  of  the  pregnant 
woman  has  exceeded  0.50  rem  between 


the  estimated  date  of  conception  and  the 
declaration  of  pregnancy  to  the  mine 
operator,  the  woman  shall  not  receive 
an  additional  occupational  whole-body 
gamma  dose  exceeding  0.05  rem  during 
the  remainder  of  the  pregnancy.  A 
declared  pregnant  woman  means  a 
woman  who  has  voluntarily  informed 
her  employer  in  writing  of  her  pregnancy 
and  estimated  date  of  conception, 
(d)  Means  of  control.  The  mine 
operator  shall  use  feasible  engineering 
or  administrative  controls  to  maintain 
exposure  of  all  persons  at  or  below  the 
exposure  limits  in  this  section.  When 
use  of  these  controls  alone  does  not 
reduce  exposure  to  these  limits,  the 
controls  shall  be  used  to  reduce 
exposure  in  so  far  as  feasible  and  be 
supplemented  with  respiratory 
protection. 


§  57.5702 
radiation. 


Monitoring  for  alrt>ome 


(a)  Action  level.  When  a  mine  is 
identified  as  having  radon  daughter 
concentrations  above  0.20  WL  or  thoron 
daughter  concentrations  above  0.60  WL. 
the  provisions  of  this  section  shall  apply 
unless  the  concentrations  can  be 
promptly  reduced  and  maintained  below 
these  levels  or  the  areas  are  barricaded 
or  posted  against  entry. 

(b)  Frequency— [1]  Weekly.  Areas 
where  radon  daughter  concentrations 
exceed  0.20  WL  or  thoron  daughter 
concentrations  exceed  0.60  WL  shall  be 
sampled  on  a  random  basis  at  least  once 
each  calendar  week  that  any  person 
enters  the  area. 

(2)  Monthly.  Areas  with 
concentrations  of  radon  daughters  at  or 
below  0.20  WL  or  thoron  daughters  at  or 
below  0.60  WL  that  are  entered  by 
persons  whose  exposures  are  monitored 
because  of  their  exposure  in  other  areas 
in  the  mine  shall  be  sampled  on  a 
random  basis  at  least  once  each 
calendar  month  for  inclusion  in 
exposure  records. 

(3)  Changes  in  frequency,  (i)  Weekly 
sampling  frequency  for  airborne 
radiation  may  be  changed  to  monthly 
and  remain  monthly  in  an  area  so  long 
as  the  lowest  and  highest  results  of  the 
last  4  samples  (weekly  or  monthly) 
differ  no  more  than  0.12  WL.  If  the 
difference  is  more  than  0.12  WL,  the 
sampling  frequency  shall  revert  to 
weekly. 

(ii)  Monthly  sampling  frequency  may 
be  changed  to  quarterly  and  remain 
quarterly  in  an  area  so  long  as  the 
lowest  and  highest  results  of  the  last  4 
samples  (monthly  or  quarterly)  differ  no 
more  than  0.09  WL.  If  the  difference  is 
more  than  0.09  WL  but  less  than  0.12 
WL,  the  sampling  frequency  shall  revert 
to  monthly.  If  the  difference  is  0.12  WL 


or  more,  the  sampling  shall  revert  to 
weekly. 

(c)  Procedures.  (1)  Sampling  shall  be 
conducted  by  a  person  trained  or 
experienced  in  the  appropriate 
procedures. 

(2)  Radon  daughter  concentrations 
shall  be  sampled  by  a  method  that  does 
not  underestimate  the  radon  daughter 
concentration  by  more  than  30  percent 
at  0.33  WL  with  84  percent  confidence. 

(3)  Thoron  daughter  concentrations 
shall  be  sampled  by  a  method  that  does 
not  underestimate  the  thoron  daughter 
concentration  by  more  than  30  percent 
at  1.0  WL  with  84  percent  confidence. 

(d)  Observation  of  monitoring.  The 
mine  operator  shall  provide  affected 
persons  or  their  representatives  with  an 
opportunity  to  observe  exposure 
monitoring  pertinent  to  the  affected 
persons'  records. 

§  57.5703    Gamma  dosimetry. 

The  mine  operator  shall  provide 
individual  gamma  radiation 
dosimeters — 

(a)  For  all  persons  whose  whole-body 
dose  rate  from  gamma  radiation  exceeds 
an  average  of  0.75  millirem/hour  during 
any  shift;  and 

(b)  For  the  term  of  the  pregnancy  if  the 
whole-body  dose  rate  from  gamma 
radiation  of  a  declared  pregnant  woman 
exceeds  an  average  of  0.33  millirem/ 
hour  during  any  shift 

§57.5704    Records. 

(a)  Airborne  radiation.  (1)  The  mine 
operator  shall  calculate  and  record  the 
calendar-year  individual  radon  daughter 
exposures  for  each  person  entering  any 
area  where  radon  daughter 
concentrations  exceed  0.20  WL  when 
gamma  dosimetry  is  required  for  that 
person  or  0.30  WL  when  gamma 
dosimetry  is  not  required.  Records  shall 
include  concentrations  of  radon 
daughters  in  each  work  area  and  the 
person's  time  to  the  nearest  half-hour  in 
each  work  area,  including  work  areas 
where  concentrations  are  at  or  below 
these  levels; 

(2)  The  mine  operator  shall  calculate 
and  record  the  calendar-year  individual 
thoron  daughter  exposures  for  all  person 
entering  any  area  where  thoron 
daughter  concentrations  exceed  0.60 
WL.  Records  shall  include 
concentrations  of  thoron  daughters  in 
each  work  area  and  the  person's  time  to 
the  nearest  half-hour  in  each  work  area, 
including  work  areas  where 
concentrations  are  at  or  below  0.60  WL; 
and 

(3)  The  record  shall  indicate  those 
exposures  that  reflect  use  of  respirators. 

(4)  Recordkeeping  may  be 
discontinued  for  an  individual  if — 


(i)  The  person  is  no  longer  exposed  to 
radon  daughter  concentrations  above 
0.20  WL  or  thoron  daughter 
concentrations  above  0.60  WL;  and 

(ii)  The  individual's  calendar  year 
radon-daughter  exposure  does  not 
exceed  Vio  of  a  WLM  multiplied  by  the 
number  of  months  of  recorded  exposure 
or  thoron-daughter  exposure  does  not 
exceed  yio  of  a  WLM  multiplied  by  the 
number  of  months  of  recorded  exposure. 

(b)  Gamma  radiation.  (1)  The  mine 
operator  shall  maintain  a  record  of  the 
individual  gamma  dose  for  the  current 
calendar  year  for  each  person  for  whom 
gamma  dosimetry  is  required. 

(2)  Gamma  dosimetry  may  be 
discontinued  for  a  person  whose  dose 
rate  is  less  than  an  average  of  0.75 
millirem/hour  during  any  shift  and  the 
person's  calendar  year  dose  does  not 
exceed  125  millirems  midtiplied  by  the 
nimiber  of  months  of  recorded  exposure 
in  that  calendar  year. 

(c)  Updating.  Calendar-year  records 
for  each  individual  shall  be  updated 
within  60  days  of  the  end  of  each 
calendar  quarter. 

(d)  Retention  of  records.  All  sampling 
data,  individual  occupancy  records,  and 
combined  exposure  records  shall  be 
retained  at  the  mine  or  the  nearest  mine 
office  for  one  calendar  year  past  the 
calendar  year  to  which  they  pertain. 

(e)  Access  to  records.  Persons  shall 
have  access  to  their  exposure  records 
and  the  data  used  to  compute  those 
records.  Miners'  representatives  shall 
have  access  to  records  of  required 
exposure  monitoring  for  persons  whom 
they  represent.  Former  employees  shall 
have  access  to  their  exposure  records. 
The  mine  operator  shall  provide  a 
record  of  a  person's  exposures  and 
doses  to  the  person  upon  termination  of 
employment. 

(f)  Notification  of  overexposure. 
Persons  whose  exposure  exceeds  any  of 
the  limits  of  S  57.5701  shall  be  promptiy 
notified  of  their  overexposure  and  the 
corrective  action  being  taken. 

§  57.5705    Calculation  of  sxposura  to 
individuals. 

Exposure  of  persons  to  radon 
daughter  or  thoron  daughter 
concentrations  shall  be  calculated  in  the 
following  manner: 

(a)  For  each  area,  the  average  radon 
daughter  or  thoron  daughter 
concentration  in  WL  (to  the  nearest 
hundredth)  shall  be  determined  by 
averaging  two  consecutive  sampling 
results  for  the  area.  This  average 
concentration  shall  be  used  for  persons 
in  that  area  during  any  portion  of  the 
time  between  samples.  If  the  time  of  a 
sudden  change  in  concentration 
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between  two  consecutive  samples  can 
be  determined,  the  result  of  the  first 
sathple  may  be  used  as  the  average 
concentration  for  the  time  prior  to  the 
change  and  the  result  of  the  second 
sample  may  be  used  as  the  average 
concentration  for  the  time  subsequent  to 
the  change.  A  sample  taken  by  a  Federal 
or  State  mine  inspector  and  reported  to 
the  operator  within  3  days  shall  be 
included  in  calctilating  the  average 
concentration;  however,  if  the  mine 
operator  has  sampled  simultaneously 
with  the  inspector,  the  operator's  own 
sampling  results  may  be  used, 
(b)  For  each  person — 

(1)  The  exposure  time  in  each  area 
shall  be  rounded  to  the  nearest  half- 
hour. 

(2)  The  exposure  time  (hours)  in  each 
area  shall  be  multiplied  by  the 
applicable  average  concentration  (WL) 
to  calculate  the  person's  exposure  in 
working  level  hours  (WLH)  to  the 
nearest  hundredth. 


L 


(3)  The  working  level  hours  (WLH)  of 
exposure  during  the  calendar  quarter 
shall  be  added  together  and  the  sum 
divided  by  173  to  calculate  the  person's 
quarterly  exposure  in  woii(ing  level 
months  (WLM).  The  quarterly  exposures 
in  WLM  (to  the  nearest  hundredth)  for 
the  calendar  year  shall  be  added 
together  to  calculate  the  person's 
calendar  year  exposure.  Shorter  periods 
of  time  than  quarterly  may  be  used  to 
convert  WLH  to  WLM  as  long  as  the 
quarterly  WLM  exposure  is  accurate  to 
the  nearest  hundredth. 

(c)  When  respiratory  protective 
equipment  is  used  for  short-term  entry 
into  areas  of  radon  daughter  or  thoron 
daughter  concentrations  for  the  purpose 
of  inspection,  maintenance,  or 
installation  of  controls  or  to  supplement 
feasible  controls  as  required  by 
§  57.5701(d).  the  following  adjustments 
may  be  made  in  calculating  exposure: 

(1)  For  approved  respirators  that 
remove  airborne  radionuclides,  the 


respirator  wearer's  exposure  may  be 
considered  to  be  10.0  percent  of  the  last 
measured  radon  daughter  and  thoron 
daughter  concentration  in  the  area  prior 
to  respirator  use  for  the  time  the 
respirator  is  worn. 

(2)  For  approved  supplied-air 
respirators,  the  respirator  wearer's 
exposure  may  be  calculated  on  the  basis 
of  the  radon  daughter  and  thoron 
daughter  concentrations  present  in  the 
supplied  air  for  the  time  the  respirator  is 
worn. 

S  57.5706    Smoking  proNt>itton. 

Smoking  shall  be  prohibited 
underground  in  any  mine  where 
airborne  radiation  exposure  records  are 
required. 

[FR  Doc.  86-28470  Filed  12-18-^:  a-45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Income  Taxee;  Uniaex  Annuity  Tables 

26  Parts  1  and  602 
ITJxaiiS) 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  the  annuity  tables 
used  to  compute  the  portion  of  the 
amount  received  as  an  annuity  that  is 
includible  in  gross  income.  Questions 
have  arisen  concerning  the  gender 
distinction  in  the  existing  tables  and  the 
outdated  mortality  experience  on  which 
those  tables  are  based.  These 
regulations  affect  taxpayers  receiving 
amounts  as  annuities  under  annuity, 
endowment,  and  life  insurance  contracts 
for  which  they  have  paid  premiums  or 
other  consideration  and  provide  them 
with  the  guidance  needed  to  determine 
the  amount  includible  in  gross  income 
with  respect  to  such  contracts.  This 
document  also  contains  fmal  regulations 
relating  to  the  computations  necessary 
to  determine  the  amount  excludable 
from  an  employee's  gross  income  by 
allocation  of  contributions  when  the 
actual  employer  contributions  are  not 
known.  In  addition,  this  document 
removes  certain  regulations  relating  to 
defined  benefit  plans  that  provided 
beneflts  for  employees  who  were  either 
self-employed  or  a  shareholder- 
employee. 

EFFECTIVE  DATE:  The  final  regulations 
relating  to  amounts  received  as  an 
aimuity  under  section  72  (§5  1.72-4. 
1.72-5, 1.72-6, 1.72-7, 1.72-9.  and  1.72- 
11)  are  effective  on  July  1, 1986,  and 
apply  to  amounts  received  as  an  annuity 
after  June  30, 1986.  The  fmal  regulations 
under  S  1.72-6  provide  transitional  rules 
applicable  to  amoimts  received  under 
certain  contracts  in  which  an  amount  is 
invested  before  July  1, 1986.  The  final 
regulations  under  section  403(b) 
(§  I.403(b}-1  (d)(4)  are  effective  for 
taxable  years  beginning  after  July  1. 
1986.  The  removal  of  §§1.401(aH8  and 
I.401(j}-1  through  -6  are  effective  for 
plan  years  beginning  after  December  31. 
1983.  The  amendment  to  S  602.101  is 
effective  July  1, 1986. 
FOM  FUirrHER  INFORMATION  CONTACT 
For  further  information  concerning  the 
amendments  relating  to  the  annuity 
tables,  contact  Annettee  J.  Guarisco  of 
the  Legislation  and  Regulations 
Division,  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington. 


DC  20224  (Attention:  CC:LR:T). 
Telephone  202-666-3238  (not  a  toU-free 
call). 

For  further  information  concerning 
IRC  sections  401(a)(18),  401(j).  or  403(b). 
contact  Monice  Rosenbaum  of  the 
Employee  Plans  and  Exempt 
Organizations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224  (Attention:  CC:LR:T:EE-114- 
62).  Telephone  202-566-3422  (Not  a  toll- 
fi-ee  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  24, 1986.  the  Federal 
Register  published  proposed 
amendments  (51  FR  9978)  to  the  Income 
Tax  Regulations  (26  CFR  Part  1)  and  the 
Table  of  OMB  Control  Numbers  (26  CFR 
Part  602).  The  amendments  were 
proposed  to  update  and  gender- 
neutralize  the  annuity  tables  used  to 
determine  the  exclusion  ratio  applicable 
to  amounts  received  as  annuities  under 
annuity,  endowment,  or  life  insurance 
contracts.  The  proposed  amendments 
also  contained  transitional  rules 
applicable  to  certain  contracts  in  which 
amounts  were  invested  prior  to  July  1, 
1986. 

The  preamble  to  the  proposed 
regulations  discussed  the  data  that 
served  as  the  basis  of  the  proposed 
annuity  tables  and  requested  comments 
on  the  appropriateness  of  the 
assumptions  used  to  develop  the 
proposed  annuity  tables. 

Many  comments  on  the  proposed 
regulations  were  received  addressing 
this  and  other  issues.  In  addition,  the 
proposed  regulations  were  the  subject  of 
a  public  hearing  held  at  the  National 
Office  of  the  Internal  Revenue  Service 
on  May  21, 1986.  After  consideration  of 
the  comments  received  and  the 
statements  made  at  the  public  hearing, 
the  proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

Revised  Annuity  Tables 

In  General 

Section  72  permits  a  taxpayer  to 
exclude  from  gross  income  that  part  of 
any  amount  received  as  an  annuity 
which  bears  the  same  ratio  to  such 
amount  as  the  investment  in  the 
contract  as  of  the  annuity  starting  date 
bears  to  the  expected  return  under  the 
contract  as  of  such  date.  If  the  expected 
return  depends  in  whole  or  in  pari  on 
the  life  expectancy  of  one  or  more 
individuals,  the  statute  requires  that  the 
expected  return  be  computed  by 
reference  to  actuarial  tables  prescribed 
by  the  Secretary  of  the  Treasury.  Soon 
after  section  72  was  enacted  in  1954,  the 


Secretary  published  regulations 
containing  tables  based  on  1937 
mortality  and  distinguished  by  gender 
(Tables  I  through  IV  of  S  1.72-9).  The 
effect  of  the  gender  distinction  is  that 
women  are  not  entitled  to  exclude  from 
gross  income  as  high  a  proportion  of  the 
amount  received  as  an  annuity  as  men 
of  the  same  age.  The  final  regulations 
provide  annuity  tables  that  are  not 
distinguished  by  gender  and  are  based 
on  more  recent  mortality  experience. 

Mortality  data 

The  final  regulations  adopt  the 
mortality  assumptions  used  to  develop 
the  proposed  annuity  tables.  Thus,  the 
revised  tables  are  based,  as  are  Tables  I 
through  IV  of  \  1.72r-9,  on  individual 
annuitant  mortality.  Conunentators 
stated  that  the  mortality  used  to  develop 
the  revised  tables  was  appropriate  and 
that  they  were  unaware  of  any  other 
data  that  would  be  more  relevant  for 
determining  the  Ufe  expectancies  of 
taxpayers  receiving  amounts  taxable 
under  section  72. 

Gender  mix 

The  final  regulations  also  retain  the 
gender  mix  used  to  develop  the 
proposed  annuity  tables.  Thus,  the 
revised  annuity  tables  assume  that  the 
population  mix  of  males  and  females 
expected  to  use  the  section  72  annuity 
tables  is  the  same  as  that  of  the 
Individual  annuitants  whose  mortality  is 
reflected  in  the  Society  of  Actuaries 
study  that  serves  as  the  basis  of  the 
revised  annuity  tables. 

Some  commentators  stated  that  there   ' 
is  not  necessarily  a  relationship 
between  the  gender  mix  of  individuals 
expected  to  use  the  section  72  annuity 
tables  and  the  gender  mix  of  individuals 
whose  mortality  is  reflected  in  the 
Society  of  Actuaries  study.  They 
suggested  applying  a  50-50  gender  ntix. 

These  same  conmientators  admitted, 
however,  that  it  is  appropriate  to  use  the 
mortality  of  individual  annuitants  to 
construct  the  annuity  tables.  In  addition, 
the  commentators  did  not  provide  any 
data  indicating  that  a  50-50  gender  mix 
more  appropriately  reflects  die  gender 
mix  of  taxpayers  expected  to  apply  the 
section  72  annuity  tables  than  the 
gender  mix  of  individual  annuitants. 

Table  VI 

Table  VI  of  9  1.72-6  provides 
expected  return  multiples  for  ordinary 
joint  life  and  last  survivor  annuitants. 
Commentators  stated  that  the  transition 
of  multiples  contained  in  Table  VI  of  the 
proposed  regulations  was  not  as  smooth 
as  the  transition  of  multiples  contained 
in  the  other  proposed  annuity  tables. 


They  suggested  applying  a  different 
methodology  to  cakaiate  the  eiqiected 
retiim  multiples  in  Table  IV  to  provide  a 
smoother  tfaosition.  Hie  final 
regulations  adopt  this  suggestion. 

Transitknud  Roles 

The  proposed  amendments  contained 
two  transitional  rules  applicable  to 
certain  contracts  in  which  amounts  were 
invested  before  July  1. 1986.  The  first 
rule  applies  to  certain  contracts  in 
which  no  amount  was  invested  after 
June  3a  1M6,  and  provides  that 
taxpayers  must  apply  Tables  I  through 
rv  of  S  1.72-6  to  amounts  received  under 
such  contracts.  The  second  proposed 
transitional  role  applies  to  certain 
contrasts  in  which  an  aaiount  was 
invested  both  before  July  1, 1966.  and 
after  June  3a  1986,  and  provides  Utat 
taxpayers  may  elect  to  apply  Tables  I 
through  IV  to  the  extent  of  thnr  pre-July 
1, 1986  investaent  in  the  contract 

Some  commentators  stated  that  these 
transitional  rules  are  contrary  to  a 
national  policy  against  dischmination 
by  government  agencies  and  requested 
that  they  be  removed  from  the 
regulations.  The  Service  and  Treasury 
carefully  considered  these  comments, 
but  believe  that  transitional  relief  is 
appropriate  because  taxpayers  have 
relied  on  Tables  I  tiut>a^  IV  in 
determining  the  extent  to  which  they 
should  invest  in  annuity  otmtracts. 
Moreover,  the  Service  and  Treasury  do 
not  believe  taxpayers  currently 
receivmg  payment  as  annuities  should 
be  required  to  recalculate  their 
exclusion  rati'os  as  would  be  the  case  if 
no  transitional  relief  were  provided. 

The  final  regulations  amend  the 
proposed  transitienal  rules  to  pcfmit 
taxpayers  to  apply  the  gender-neutral 
annuity  tables  to  amonnia  received  after 
June  aa  198a  under  contracts  in  which 
no  amount  was  invested  after  June  90, 
1986.  Thus,  taxpayers  who  purchased 
contracts  before  June  aa  198a  may 
apply  the  gender-neutral  annuity  tables 
to  amounts  received  as  annuities  aiW 
June  3a  196a  regardless  of  when  they 
first  began  receiving  amounts  as 
annuities  under  such  contracts. 

Effective  Data 

The  final  regulations  retain  the 
proposed  effective  date  of  July  1, 1986. 
Many  charitable  organizations 
requested  a  postponement  until  January 
1. 1987,  stating  that  they  needed  more 
time  to  revise  their  publications  used  in 
presentations  to  prospective  charitable 
donors.  The  Service  and  Treasury 
believe  that  this  ooncem  is  outweighed 
by  the  substantive  tax  consequences  of 
a  postponent 
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Refund  Fsatim  of  loinl  and  Survivor 
Annuity  Goahact 

The  final  regtilations  provide  a 
formula  for  valuing  the  refund  feature  of 
a  joint  and  survivor  annuity  contract 
purchased  after  die  effiective  date  of  the 
revised  annuity  tables.  Commentators 
suggested  that  the  existing  section  72 
rules  are  not  appropriate  for  determining 
the  value  of  a  refmid  feature  of  a  post- 
effective  date  anmdty  contract 

Section  463  (b)  Ragulatfons 

The  final  regulations  adopt  without 
change  the  provisions  of  the  proposed 
regulations  (including  the  tables) 
relating  to  section  4C9(b). 

Required  Minimum  Distributions 

Commentators  questioned  whether 
taxpayers  may  apply  the  gender-neutral 
annuity  tables  to  determine  die  required 
minimum  distributions  under  sections 
401(a)(9).  408(a)(6).  and  40e(b)(3).  in 
response,  the  Service  and  Treasury  have 
determined  that  taxpayers  must  apply 
the  gender-neutral  tables  to  calculate 
the  amount  of  such  distributions. 

Execudvs  Order  12291,  Regulatory 
FlexilNlity  Act,  and  Paperwork 
Reductiim  Act 

The  Onnmissioner  of  faitemal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required. 

Although  a  notice  of  proposed 
rulemaking  that  solicited  public 
comment  was  issued,  the  Internal  i 
Revenue  Service  concluded  when  d>e 
notice  was  issued  that  the  regulations 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  did  not  ap]}ly.  Accordingly, 
the  final  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C  Chapter  6). 

The  collection  of  information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget  in 
accordance  witib  the  requirements  of  the 
Paperwork  Reduction  Act  of  198a  These 
requirements  have  been  approved  by 
OMB. 

Drafting  bfionnation 

The  principal  author  of  the  regulations 
under  section  72  is  Annette  J.  Guarisco 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel 
Internal  Revenue  Service.  The  principai 
author  of  the  section  401  and  403 
regulations  is  Monice  Rosenbaum  of  the 
Employee  Plans  and  Exempt 
Organizations  Division.  Office  of  Chief 


Cowisel  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  internal  Revenue  Service  and 
Treasury  Dqaartment  participated  in 
developing  the  regulatioas  on  matters  (d 
both  substance  ami  style. 

List  of  SubjacU 

26  CFR  1.61-2-1.281-4 

Income  taxes.  Taxable,  income, 
£>eductons.  Exemptions. 

26  CFR  1.401-a-1.42S-l 

Income  taxes.  Employee  benefit  plan. 
Pensions,  Stock  options.  Individual 
retirement  accounts.  Employee  stock 
ownership  plans. 

26  CFR  Part  802 

Reporting  and  recordkeeping 
requirements.  ^ 

Adoptioo  of  Amendments  to  the 
Regulatkms 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  A,  Part  1  and 
Subchapter  H,  Part  602  of  Title  2a 
Chapter  1  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below: 

PART  1— INCOME  TAX  REGULATIOMS 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Aalkarity:2BU.S.C7aO&.  *  *  *  Scctiona 
1.72-1 1.72-5, 1.72-a,  1-72-7. 1.72-*  and  1 J3- 
11  also  issued  under  28  U.S.C  72(c). 

Par.  2.  Section  1.72-4  is  amended  by 
revising  paragraphs  (a),  (d),  and  (e)  to 
read  as  follows: 

$1.72-4    Exclusion  ratio. 

(a)  General  rule.  (1)  (i)  To  determine 
the  proportionate  part  of  the  total 
amount  received  each  year  as  an 
annuity  which  is  excludable  from  the 
gross  income  of  a  recipient  in  the 
taxable  year  of  receipt  (other  than 
amounts  received  under  (o)  certain 
employee  annuities  described  in  section 
72(d)  and  fi  1.72-13,  or  (6)  certain 
annuities  described  in  section  72(o)  and 
§  1.122-1),  an  exclusion  ratio  is  to  be 
determined  for  each  contract  In  general, 
this  ratio  is  determined  by  dividing  the 
investment  in  the  contract  as  found 
under  S  1-72-6  by  the  expected  return 
under  such  contract  as  found  under 
S  1.72-^.  Where  a  single  consideration  is 
given  for  a  particular  contract  which 
provides  for  two  or  more  annuity 
elements,  an  exclusion  ratio  shall  be 
determined  for  the  contract  as  a  whole 
by  dividing  the  investment  in  such 
contract  by  the  aggregate  of  the 
expected  returns  under  all  the  annuity 
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elements  provided  thereunder.  However, 
where  the  provisions  of  paragraph  (b)(3) 
of  §  1.72-2  apply  to  payments  received 
under  such  a  contract,  see  paragraph 
(b)(3)  of  S  1.72-6.  In  the  case  of  a 
contract  to  which  S  1.72-6(d)  (relating  to 
contracts  in  which  amounts  were 
invested  both  before  July  1. 1986,  and 
after  June  30, 1986)  applies,  the 
exclusion  ratio  for  purposes  of  this 
paragraph  (a)  is  determined  in 
accordance  with  S  1.72-6(d]  and.  in 
particular,  5  1.72-6(d)(5)(i). 

(ii)The  exclusion  ratio  for  the 
particular  contract  is  then  applied  to  the 
total  amount  received  as  an  annuity 
during  the  taxable  year  by  each 
recipient.  See,  however,  paragraph  (e)(3) 
of  S  1.72-5.  Any  excess  of  the  total 
amount  received  as  an  annuity  during 
the  taxable  year  over  the  amount 
determined  by  the  application  of  the 
exclusion  ratio  to  such  total  amount 
shall  be  included  in  the  gross  income  of 
the  recipient  for  the  taxable  year  of 
receipt. 

(2)  The  principles  of  subparagraph  (1) 
may  be  illustrated  by  the  following 
example: 

Example.  Taxpayer  A  purchased  an 
annuity  contract  providing  for  payments  of 
$100  p«r  month  for  a  consideration  of  $12,650. 
Assuming  that  the  expected  return  under  this 
contract  is  $16,000  the  exclusion  ratio  to  be 
used  by  A  is  $12,650^-16.000;  or  79.1  percent 
(79.06  rounded  to  the  nearest  tenth).  If  12 
such  monthly  payments  are  received  by  A 
during  his  taxable  year,  the  total  amount  he 
may  exclude  from  his  gross  income  in  such 
year  is  $949.20  ($1,200x79.1  percentl.The 
balance  of  $250.80  ($1,200  less  $949.20)  is  the 
amount  to  be  included  in  gross  income.  If  A 
instead  received  only  Tive  such  payments 
during  the  year,  he  should  exclude  $395.50 
(500x79.1  percent)  of  the  total  amounts 
received. 

For  examples  of  the  computation  of  the 
exclusion  ratio  in  cases  where  two 
annuity  elements  are  acquired  for  a 
single  consideration,  see  paragraph 
(b)(1)  of  S  1.72-6. 

(3)  The  exclusion  ratio  shall  be 
applied  only  to  amounts  received  as  an 
annuity  within  the  meaning  of  that  term 
under  paragraph  (b)  (2)  and  (3)  of  §  1.72- 
2.  Where  the  periodic  payments  increase 
in  amount  after  the  annuity  starting  date 
in  a  manner  not  provided  by  the  terms 
of  the  contract  at  such  date,  the  portion 
of  such  payments  representing  the 
increase  is  not  an  amount  received  as  an 
annuity.  For  the  treatment  of  amounts 
not  received  as  an  annuity,  see  section 
72(e)  and  S  172-11.  For  special  rules 
where  paragraph  (b)  (3)  of  S  1.72-2 
applies  to  amounts  received,  see 
paragraph  (d)(3)  of  this  section. 

(4)  After  an  exclusion  ratio  has  been 
determined  for  a  particular  contract,  it 
shall  be  applied  to  any  amounts 


received  as  an  annuity  thereunder 
unless  or  until  one  of  the  following 
occurs: 

(i)  The  contract  is  assigned  or 
transferred  for  a  valuable  consideration 
(see  section  72(g)  and  paragraph  (a)  of 
S  1.72-10); 

(ii)  The  contract  matures  or  is 
surrendered,  redeemed,  or  discharged  in 
accordance  with  the  provisions  of 
paragraph  (c)  or  (d)  of  S  1.72-11; 

(iii)  The  contract  is  exchanged  (or  is 
considered  to  have  been  exchanged)  in 
a  manner  described  In  paragraph  (e)  of 
§  1.72-11. 

*  •  *  •  « 

(d)  Exceptions  to  the  general  rule.  (1) 
Where  the  provisions  of  section  72 
would  otherwise  require  an  exclusion 
ratio  to  be  determined,  but  the 
investment  in  the  contract  (determined 
under  §  1.72-6)  is  an  amount  of  zero  or 
less,  no  exclusion  ratio  shall  be 
determined  and  all  amounts  received 
under  such  a  contract  shall  be  includible 
in  the  gross  income  of  the  recipient  for 
the  purposes  of  section  72. 

(2)  Where  the  investment  in  the 
contract  is  equal  to  or  greater  than  the 
total  expected  return  under  such 
contract  found  under  §  1.72-5,  the 
exclusion  ratio  shall  be  considered  to  be 
100  percent  and  all  amounts  received  as 
an  armuity  under  such  contract  shall  be 
excludable  from  the  recipient's  gross 
income.  See,  for  example,  paragraph 
(f)(1)  of  {  1.72-5.  In  the  case  of  a 
contract  to  which  9  1.72-6(d)  (relating  to 
contracts  in  which  amoimts  were 
invested  both  before  July  1, 1986,  and 
after  June  30. 1986)  applies,  this 
paragraph  (d)(2)  is  applied  in  the 
manner  prescribed  in  S  1.72-6(d)  and.  in 
particular,  i  1.72-6(d)(S)(ii). 

(3)(i)  If  a  contract  provides  for 
payments  to  be  made  to  a  taxpayer  in 
the  manner  described  in  paragraph 
(b)(3)  of  §  1.72-2,  the  investment  in  the 
contract  shall  be  considered  to  be  equal 
to  the  expected  return  under  such 
contract  and  the  resulting  exclusion 
ratio  (100%)  shall  be  applied  to  all 
amounts  received  as  an  annuity  under 
such  contract.  For  any  taxable  year, 
payments  received  under  such  a 
contract  shall  be  considered  to  be 
amounts  received  as  an  annuity  only  to 
the  extent  that  they  do  not  exceed  the 
portion  of  the  investment  in  the  contract 
which  is  properly  allocable  to  that  year 
and  hence  excludable  from  gross  income 
as  a  return  of  premiums  or  other 
consideration  paid  for  the  contract.  The 
portion  of  the  investment  in  the  contract 
which  is  properly  allocable  to  any 
taxable  year  shall  be  determined  by 
dividing  the  investment  in  the  contract 
(adjusted  for  any  refund  feature  in  the 


manner  described  in  paragraph  (d)  of 
9  1.72-7)  by  the  applicable  multiple 
(whether  for  a  term  certain,  life,  or  livesl 
which  would  otherwise  be  used  in 
determining  the  expected  return  for  such 
a  contract  under  9  1-72-5.  The  multiple 
shall  be  adjusted  in  accordance  with  the 
provisions  of  the  table  in  paragraph 
(a)(2)  of  9  1.72-5.  if  any  adjustment  is 
necessary,  before  making  the  above 
computation.  If  payments  are  to  be 
made  more  frequently  than  aimually  and 
the  number  of  payments  to  be  made  in 
the  taxable  year  in  which  the  annuity 
begins  are  less  than  the  number  of 
payments  to  be  made  each  year 
thereafter,  the  amounts  considered 
received  as  an  annuity  (as  otherwise 
determined  under  this  subdivision)  shall 
not  exceed,  for  such  taxable  year 
(including  a  short  taxable  year),  an 
amount  which  bears  the  same  ratio  to 
the  portion  of  the  investment  in  the 
contract  considered  allocable  to  each 
taxable  year  as  the  number  of  payments 
to  be  made  in  the  first  year  bears  to  the 
number  of  payments  to  be  made  in  each 
succeeding  year.  Thus,  if  payments  are 
to  be  made  monthly,  only  seven 
payments  will  be  made  in  the  first 
taxable  year,  and  the  portion  of  the 
investment  in  the  contract  allocable  to  a 
full  year  of  payments  is  $800,  the 
amounts  considered  received  as  an 
annuity  in  the  Brst  taxable  year  cannot 
exceed  $350  ($800 x ''At).  See  subdivision 
(iii)  of  this  subparagraph  for  an  example 
illustrating  the  determination  of  the 
portion  of  the  investment  in  the  contract 
allocable  to  one  taxable  year  of  the 
taxpayer. 

(ii)  If  subdivision  (i)  of  this 
subparagraph  applies  to  amounts 
received  by  a  taxpayer  and  the  total 
amoimt  of  payments  he  receives  in  a 
taxable  year  is  less  than  the  total 
amount  excludable  for  such  year  imder 
subdivision  (i)  of  this  subparagraph,  the 
taxpayer  may  elect,  in  a  succeeding 
taxable  year  in  which  he  receives 
another  payment  to  redetermine  the 
amoimts  to  be  received  as  an  annuity 
during  the  current  and  and  succeeding 
taxable  years.  This  shall  be  computed  in 
accordance  with  the  provisions  of 
subdivision  (i)  of  this  subparagraph 
except  that: 

(a)  The  difference  between  the  portion 
of  the  investment  in  the  contract 
allocable  to  a  taxable  year,  as  found  in 
accordance  with  subdivision  (i)  of  this 
subparagraph,  and  the  total  payments 
actually  received  in  the  taxable  year 
prior  to  the  election  shall  be  divided  by 
the  applicable  life  expectancy  of  the 
annuitant  (or  annuitants),  found  in 
accordance  with  the  appropriate  table  in 
9  1.72-0  (and  adjusted  in  accordance 
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with  paragraph  (a)(2)  of  9  1.72-5).  or  by 
the  remaining  term  of  a  term  certain 
annuity,  computed  as  of  the  first  day  of 
the  first  period  for  which  an  amount  is 
received  as  an  annuity  in  the  taxable 
year  of  the  election:  and 

[b]  The  amount  determined  under  (o) 
of  this  subdivision  shall  be  added  to  the 
portion  of  the  investment  in  the  contract 
allocable  to  each  taxable  year  (as 
otherwise  found).  To  the  extent  that  the 
total  periodic  payments  received  under 
the  contract  in  the  taxable  year  of  the 
election  or  any  succeeding  taxable  year 
does  not  equal  this  total  sum.  such 
payments  shall  be  excludable  from  the 
gross  income  of  the  recipient.  To  the 
extent  such  payments  exceed  the  sum  so 
found,  they  shall  be  fully  includible  in 
the  recipient's  gross  income.  See 
subdivision  (iii)  of  this  subparagraph  for 
an  example  illustrating  the 
redetermination  of  amounts  to  be 
received  as  an  annuity  and  subdivision 
(iv)  of  this  subparagraph  for  the  method 
of  making  the  election  provided  by  this 
subdivision. 

(iii)  The  application  of  the  principles 
of  paragraph  (d)(3)  (i)  and  (ii)  of  this 
section  may  be  illustrated  by  the 
following  example: 

Example.  Taxpayer  A  a  64  year  old  male, 
files  his  return  on  a  calendar  year  basis  and 
has  a  life  expectancy  of  15.6  years  on  June  30, 
1954.  the  annmty  starting  dale  of  a  contract  to 
which  S  1.72-2(b){3)  applies  and  which  he 
purchased  for  $20,000.  The  contract  provides 
for  variable  snmial  payments  for  his  life.  He 
receives  a  payment  of  $1,000  on  lone  aa  1955, 
but  receives  no  other  payment  until  )une  30. 
1957.  He  excludes  the  $1,000  payment  from 
his  gross  income  for  the  year  1955  since  this 
amount  is  less  than  $1.324.5a  the  amooot 
determined  by  dividing  his  investment  in  the 
contract  ($20,000)  by  his  life  expectancy 
adjusted  for  annual  payments.  15.1  (15.6-0.5). 
as  of  the  original  annuity  starling  date. 
Taxpayer  A  may  elect,  in  his  return  for  the 
taxable  year  1957,  to  redetermine  amounU  to 
be  received  as  an  annuity  under  his  contract 
as  of  June  30, 1956.  For  the  purpose  of 
determining  the  extent  to  which  amounts 
received  in  1957  or  thereafter  shall  be 
considered  amounts  received  at  an  annuity 
(to  which  a  100  percent  exclusion  ratio  shall 
apply)  he  shall  add  $118.63  to  the  $1,324.50 
originally  determined  to  be  receivable  as  an 
annuity  under  the  contract,  making  a  total  of 
$1,443.13.  This  is  determined  by  dividing  the 
difference  between  what  was  excludable  in 
1955  and  1956,  $2,648  (2  X $1,324.50)  and  what 
he  actually  received  in  those  years  ($1,000) 
by  his  life  expectancy  adjusted  for  annual 
payments,  13.9  (14.4-0.5).  as  of  his  age  at  his 
nearest  birthday  (86)  on  the  first  day  of  the 
first  period  for  which  he  received  an  amount 
as  an  annuity  in  the  taxable  year  of  election 
(June  30. 1956).  The  result,  $1,443.13.  is 
excludable  in  that  year  and  each  year 
thereafter  as  an  amount  received  as  an 
annuity  to  which  the  100%  exclusion  ratio 
applies.  It  will  be  noted  that  in  this  example 


the  taxpayer  received  amounts  less  than  the 
excludable  amounts  in  two  successive  years 
and  deferred  making  his  election  until  the 
third  year,  and  thus  was  able  to  accumulate 
the  portion  of  the  investment  in  the  contract 
allocable  to  each  taxable  year  to  the  extent 
he  failed  to  receive  such  portion  in  both 
years.  Assuming  that  he  received  $1,500  in 
the  taxable  year  of  his  election,  be  would 
include  $56.87  it)  his  gross  income  and 
exclude  $1,443.13  therefrom  for  that  year. 

(iv)  If  the  taxpayer  chooses  to  make 
the  election  described  in  subdivision  (ii) 
of  this  subparagraph,  he  shall  file  with 
his  return  a  statement  that  he  elects  to 
make  a  redetermination  of  the  amounts 
excludable  from  grfns  income  under  his 
annuity  contract  in  accordance  with  the 
provisions  of  paragraph  (d)(3)  of  9  1.72- 
4.  This  statement  shall  also  contain  the 
following  information: 

[a]  The  original  annuity  starting  date 
and  his  age  on  that  date. 

[b]  The  date  of  the  first  day  of  the  first 
period  for  which  he  received  an  amount 
in  the  current  taxable  year, 

[c]  The  investment  in  the  contract 
originally  determined  (as  adjusted  for 
any  refund  feature),  and 

[d]  The  aggregate  of  all  amounts 
received  under  the  contract  between  the 
date  indicated  in  [a]  of  this  subdivision 
and  the  day  after  the  date  indicated  in 
[b]  of  this  subdivision  to  the  extent  such 
amounts  were  excludable  from  gross 
income. 

He  shall  include  in  gross  income  any 
amounts  received  during  the  taxable 
year  for  which  the  return  is  made  in 
accordance  with  the  redetermination 
made  under  this  subparagraph. 

(v)  In  the  case  of  a  contract  to  which 
9  1.72-6(d)  (relating  to  contracts  in 
which  amounts  were  invested  both 
before  July  1. 1988,  and  after  June  30, 
1986)  applies,  this  paragraph  (d)(3)  is 
applied  in  the  manner  prescribed  in 
9  1.72-6(d)  and,  in  particular,  9  1.72- 
6(d)(5}{iii).  This  application  may  be 
illustrated  by  the  following  example: 

Example.  B.  a  male  calendar  year  taxpayer, 
purchases  a  contract  which  provides  for 
variable  annual  payments  for  life  and  to 
which  5  1.72-2(b)(3)  applies.  The  annuity 
starting  date  of  the  contract  is  June  30, 1990, 
when  B  is  64  years  old.  B  receives  a  payment 
of  $1,000  on  June  30, 1991,  but  receives  no 
other  payment  until  June  30, 1993.  8*8  total 
investment  in  the  contract  is  $25,000.  B's  pre- 
July  1986  invesUnent  in  the  contract  is 
$12,000.  If  B  makes  the  election  described  in 
S  1.72-6(d)(6),  separate  computations  are 
required  to  determine  the  amotuits  received 
as  an  annuity  and  excludable  from  gross 
income  with  respect  to  the  pre-July  1986 
investment  in  the  contract  and  the  post-June 
1986  investment  in  the  contract.  In  the 
separate  computations,  B  first  determines  the 
appHcabie  portions  of  the  total  payment 
received  which  are  allocable  to  the  pre-July 


1986  investment  in  the  contract  and  the  post- 
June  1986  investment  in  the  contract.  The 
portion  of  the  payment  received  allocable  to 
the  pre-July  1986  investment  in  the  conUact  is 
$480  ($12.000/$25.000  X  $1,000).  The  portion 
of  the  payment  received  allocable  to  the  post- 
June  1986  investment  in  the  contract  is  $520 
($13.000/$25.000  X  $1,000). 

Second.  B  determines  the  pre-July  1986 
investment  in  the  contract  and  the  post-June 
1986  investment  in  the  contract  allocable  to 
the  taxable  year  by  dividing  the  pre-July  1986 
and  post-June  1986  investments  in  the 
contract  by  the  applicable  life  expectancy 
multiple.  The  life  expectancy  multiple 
applicable  to  pre-juJy  1986  investment  in  the 
contract  is  B's  life  expectancy  as  of  the 
original  annuity  starting  date  adjusted  for 
annual  paymenU  and  is  determined  under 
Table  I  of  S  1.7Z-9  (15.1  (15.6-05)).  The  life 
expectancy  multiple  applicable  to  post-June 
1986  investment  in  the  contract  is  determined 
under  Table  V  of  S  1-72-9  (20.3  (20.8-0.5)). 
Thus,  the  pre-July  1986  investment  in  the 
contract  allocable  to  each  taxable  year  is 
$794.70  ($12,000-^15.1),  and  the  poet-June  1986 
investment  in  the  contract  so  allocable  is 
$640.39  ($130X10-=- 20.3).  Because  the 
applicable  portions  of  the  total  payment 
received  in  1991  under  the  contract  ($480 
allocable  to  the  pre-July  1986  investment  in 
the  conb^ct  and  $520  allocable  to  the  post- 
June  1986  investment  in  the  contract]  are 
treated  as  amounts  received  as  an  annuity 
and  are  excludable  from  gross  income  to  the 
extent  they  do  not  exceed  the  portion  of  the 
corresponding  investment  in  the  contract 
allocable  to  1991  ($794.70  pre-July  1986 
investment  in  the  contract  and  $640.39  post- 
June  1986  investment  in  the  contract),  the 
entire  amount  of  each  applicable  portion  of 
the  total  payment  is  excludable  from  gross 
income.  B  may  elect,  in  the  return  filed  for 
taxable  year  1993,  to  redetermine  amounts  to 
be  received  as  an  annuity  under  the  contract 
as  of  June  30. 1992.  The  extent  to  which  the 
amounts  received  in  1993  or  thereafter  shall 
be  considered  amounts  received  as  an 
annuity  is  determined  as  follows: 

Pre-July  1988  invesUnent  in  the 
contract  allocable  to  taxable 
years  1991  and  1992  ($794.70 
X  2) $1,589.40 

Less:  Portion  of  total  payments 
allocable  to  pre-July  1986  in- 
vestment in  the  contract  actu- 
ally received  as  an  armuity  in 
taxable  years  1991  and  1992. 480.00 


Divided  by:  Life  expectancy 
multiple  applicable  to  pre-July 
1986  investment  in  the  con- 
tract for  B,  age  66  (14.4—0.5) 

Plus:  Amount  originally  deter- 
mined with  respect  to  pre-July 
1986  investment  in  the  con- 
tract-  „ _ _ 

Pre-July  1986  amount  _ _. 


1.109.40 


13.9 


79X1 


794.70 


874.51 
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Post-June  1966  investment  in  the 
contract  allocable  to  taxable 
years  1991  and  1992  ($840.38 
X  2) „ „..      $1,280.78 

Lesr  Portion  of  total  payments 
allocable  to  post-June  1986  in- 
vestment in  the  contract  actu- 
ally received  as  an  annuity  in 
taxable  years  1991  and  1992...-.  S2aOO 


Divided  by:  Life  expectancy 
multiple  applicable  to  post- 
June  1986  investment  in  the 
contract  for  B.  age  66 
(19.2  -  0.5).... 


760.78 


ia7 


Pius:  Amount  originally  deter- 
mined with  respect  to  post- 
June  1966  investment  in  the 
contract „ 


40.68 


640.39 


Post-June  1986  amount. 


681.07 

(vi)  The  method  of  making  an  election 
to  perform  the  separate  computations 
illustrated  in  paragraph  (d)(3)(v)  of  this 
section  is  described  in  S  1.72-6(d)(e). 

(e)  Exclusion  ratio  in  the  case  of  two 
or  more  annuity  elements  acquired  for  a 
single  consideration.  (l){i)  Where  two  or 
more  annuity  elements  are  provided 
under  a  contract  described  in  paragraph 
ta)(2)  of  §  1.72-2,  an  exclusion  ratio 
shall  be  determined  for  the  contract  as  a 
whole  and  applied  to  all  amounts 
received  as  an  annuity  under  any  of  the 
annuity  elements.  To  obtain  this  ratio, 
the  investment  in  the  contract 
determined  in  accordance  with  S  1.72-6 
shall  be  divided  by  the  aggregate  of  the 
expected  returns  found  with  respect  to 
each  of  the  annuity  elements  in 
accordance  with  S  1.72-5.  For  this 
purpose,  it  is  immaterial  that  payments 
under  one  or  more  of  the  annuity 
elements  involved  have  not  commenced 
at  the  time  when  an  amount  is  first 
received  as  an  annuity  under  one  or 
more  of  the  other  annuity  elements. 

(ii)  The  exclusion  ratio  found  under 
subdivision  [i]  of  this  subparagraph  does 
not  apply  to: 

[a]  An  annuity  element  payable  to  a 
surviving  annuitant  under  a  joint  and 
survivor  annuity  contract  to  which 
section  72(i)  and  paragraphs  (b)(3)  and 
{e){3)  of  i  1.72-5  apply,  or  to 

[b]  A  contract  under  which  one  or 
more  of  the  constituent  annuity  elements 
provides  for  payments  described  in 
paragraph  (b)(3)  of  S  172-2. 

For  rules  with  respect  to  a  contract 
providing  for  annuity  elements 
described  in  [b]  of  this  subdivision,  see 
subparagraph  (2)  of  this  paragraph. 

(2)  If  one  or  more  of  the  annuity 
elements  under  a  contract  described  in 
paragraph  (a)(2)  of  S  1.72-2  provides  for 


payments  to  which  paragraph  (b)(3)  of 
9  1.72-2  applies: 

(i)  With  respect  to  the  annuity 
elements  to  which  paragraph  (b)(3)  of 
S  1.72-2  does  not  apply,  an  exclusion 
ratio  shall  be  determined  by  dividing  the 
portion  of  the  investment  in  the  entire 
contract  which  is  properly  allocable  to 
all  such  elements  (in  the  manner 
provided  in  paragraph  (b)(3](ii)  of 
Jl.72-6)  by  the  aggregate  of  the 
expected  returns  thereunder  and  such 
ratio  shall  be  applied  in  the  manner 
described  in  subdivision  (i)  of 
subparagraph  (1);  and 

(ii)  With  respect  to  the  annuity 
elements  to  which  paragraph  (b)(3)  of 
§  1.72-2  does  apply,  the  investment  in 
the  entire  contract  shall  be  reduced  by 
the  portion  thereof  found  in  subdivision 
(i)  of  this  subparagraph  and  the  resulting 
amount  shall  be  used  to  determine  the 
extent  to  which  the  aggregate  of  the 
payments  received  during  the  taxable 
year  under  all  such  elements  is 
excludable  from  gross  income.  The 
amount  so  excludable  shall  be  allocated 
to  each  recipient  under  such  elements  in 
the  same  ratio  that  the  total  of  payments 
he  receives  each  year  bears  to  the  total 
of  the  payments  received  by  all  such 
recipients  during  the  year.  The  exclusion 
ratio  with  respect  to  the  amounts  so 
allocated  shall  be  100  percent.  See 
paragraph  (0(2)  of  {  1.72-5  and 
paragraph  (b)(3)  of  S  1.72-6. 

(iii)  In  the  case  of  a  contract  to  which 
§  1.72-6(d)  (relating  to  contracts  in 
which  amounts  were  invested  both 
before  July  1. 1986.  and  after  June  30. 
1986)  applies,  this  paragraph  (e)  is 
applied  in  the  manner  prescribed  in 
§  1.72-6(d)  and.  in  particular.  S  1.72- 
6(d)(5)(iV). 

Par.  3.  Section  1.72-5  is  amended  by 
revising  paragraphs  (a),  (b).  and  (e).  and 
adding  a  new  paragraph  (g]  to  read  as 
follows: 


§1.72-5    Exp«ctatfr«tiira 

(a)  Expected  return  for  but  one  life.  (1) 
If  a  contract  to  which  section  72  applies 
provides  that  one  annuitant  is  to  receive 
a  fixed  monthly  income  for  life,  the 
expected  return  is  determined  by 
multiplying  the  total  of  the  annuity 
payments  to  be  received  annually  by  the 
multiple  shown  in  Table  I  or  V 
(whichever  is  applicable)  of  5  172-0 
under  the  age  (as  of  the  annuity  starting 
date)  and,  if  applicable,  sex  of  the 
measuring  life  (usually  the  annuitant's). 
Thus,  where  a  male  ptirchases  a 
contract  before  July  1, 1986,  providing 
for  an  immediate  annuity  of  $100  per 
month  for  his  hfe  and.  as  of  the  annuity 
starting  date  (in  this  case  the  date  of 
purchase),  the  annuitant's  age  at  his 
nearest  birthday  is  66.  the  expected 
return  is  computed  as  follows: 

Monthly  payment  of  $100x12 
months  equals  annual  payment 
of $1,200 

Multiple  shown  in  Table  I.  male, 
age  66 14.4 

Expected  return  (1.200  X  14.4) 17 J80 


If.  however,  the  taxpayer  had  purchased 
the  contract  after  June  30. 1986.  the 
expected  return  would  be  $23,040, 
determined  by  multiplying  19.2  (multiple 
shown  in  Table  V.  age  66)  by  $1,200. 
(2)  (i)  If  payments  are  to  be  made 
quarterly,  semiannually,  or  annually,  an 
adjustment  of  the  applicable  multiple 
shown  in  Table  I  or  V  (whichever  is 
applicable)  may  be  required.  A  further 
adjustment  may  be  required  where  the 
interval  between  the  annuity  starting 
date  and  the  date  of  the  first  payment  is 
less  than  the  interval  between  fiiture 
payments.  Neither  adjustment  shall  be 
made,  however,  if  the  payments  are  to 
be  made  more  frequently  than  quarterly. 
The  amount  of  the  adjustment,  if  any.  is 
to  be  found  in  accordance  with  the 
following  table: 


HVw  (XKnbar  tA  orhote  monttw  from 

'  Iha  annuity  ^'*>p9dMa  lo  ttw  llrM 

paymont  ait6  it'— 


0-1 


10 


n 


And  ttw  payments  undar  tha  oonlraci 
are  to  be  made. 
*nnuallv ^-0  5    +0.4     ♦0.3    ♦Oi    +ai 


0     -01     -Oi     -0.3     -0.4 


-as 


Semannualy_ 
Ouartaily 


+  .»     +.1 


0      -.1      -J 


♦■1 


Thus,  for  a  male,  age  66,  the  multiple 
found  in  Table  I.  adjusted  for  quarterly 
payments  the  first  of  which  is  to  be 
made  one  full  month  after  the  annuity 
starting  date,  is  14.5  (14.4 -»-0.1)r  for 
semiannual  payments  the  first  of  which 
is  to  be  made  six  full  months  from  the 


annuity  starting  date,  the  adjusted 
multiple  is  14.2  (14.4-0.2);  for  annual 
payments  the  first  of  which  is  to  be 
made  one  full  month  from  the  annuity 
starting  date,  the  adjusted  multiple  is 
14.9  (14.4-)- 0.5).  If  the  annuitant  in  the 
example  shown  in  subparagraph  (1)  of 
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this  paragraph  were  to  receive  an 
annual  payment  of  $1,200  commencing 
12  full  months  after  his  annuity  starting 
date,  the  amount  of  the  expected  return 
would  be  $16,680  ($1,200x13.9 
(14.4-0.5J).  Similarly,  for  an  annuitant, 
age  50,  the  multiple  found  in  Table  V, 
adjusted  for  quarterly  payments  the  first 
of  which  is  to  be  made  one  full  month 
after  the  annuity  starting  date,  is  33.2 
(33.1-1-0.1);  for  semiannual  payments  the 
first  of  which  is  to  be  made  sbc  fiill 
months  fit)m  the  annuity  starting  date, 
the  adjusted  multiple  is  32.9  (33.1-0.2); 
for  annual  payments  the  first  of  which  is 
to  be  made  one  full  month  from  the 
annuity  starting  date,  the  adjusted 
multiple  is  33.6  (33.1  +  0.5). 

(ii)  Notwithstanding  the  table  in 
subdivision  (i)  of  this  subparagraph, 
adjustments  of  multiples  for  early  or 
other  than  monthly  payments 
determined  prior  to  February  19, 1956, 
under  the  table  prescribed  in  paragraph 
1(b)(4)  of  TX).  6118  (19  FR  9897,  C.B.  p 
1955-1,  609),  approved  December  30. 
1954,  need  not  be  redetermined. 

(3)  If  the  contract  provides  for  fixed 
payments  to  be  made  to  an  annuitant 
tmtil  death  or  until  the  expiration  of  a 
specified  limited  period,  whichever 
occurs  earlier,  the  expected  return  of 
such  temporary  life  annuity  is 
determined  by  multiplying  the  total  of 
the  annuity  payments  to  be  received 
annually  by  the  multiple  shown  in  Table 
rv  or  VIII  (whichever  is  applicable)  of 
§  1.72-9  for  the  age  (as  of  the  annuity 
starting  date)  and,  if  applicable,  sex  of 
the  annuitant  and  the  nearest  whole 
number  of  years  in  the  specified  period. 
For  example,  if  a  male  annuitant,  age  60 
(at  his  nearest  birthday),  is  to  receive 
$60  per  month  for  five  years  or  until  he 
dies,  whichever  is  earlier,  and  there  is 
no  post-June  1988,  investment  in  the 
contract,  the  expected  retiim  under  such 
a  contract  is  $3,456.  computed  as 
follows:  .    . 


$720 
4.8 


Monthly  payments  of  $80X12 
months  equals  annual  payment 
of „„ „ 

Multiple  shown  in  Table  FV  for 
male,  age  60.  for  term  of  5  years  .... 

Expected  return  for  5  year  tempo- 
rary life  annuity  of  $720  per  year 
($720  X  4  JJ) $3,456 


If  the  annuitant  purchased  the  same 
contract  after  June  30. 1986.  the  expected 
retiun  under  the  contract  would  be 
$3,528.  computed  as  follows: 

Monthly  payments  of  $80x12 
months  equals  annual  payment 
of— _.....     t720.00 


Multiple  shown  in  Table  VIII  for 
annuitant,  age  60.  for  term  of  5 
years 4^ 

Expected  retiun  for  5-year  tempo- 
rary hfe  annuity  of  $720  per 
year  ($720x4.9) $3,52a0O 


The  adjustment  provided  by 
subparagraph  (2)  of  this  paragraph  shall 
not  be  made  with  respect  to  the  multiple 
found  in  Table  IV  or  VIII  (whichever  is 
applicable). 

(4)  If  the  contract  provides  for 
payments  to  be  made  to  an  annuitant  for 
the  annuitant's  lifetime,  but  the  amount 
of  the  annual  payments  is  to  be 
decreased  after  the  expiration  of  a 
specified  limited  period,  the  expected 
ret\im  is  computed  by  considering  the 
contract  as  a  combination  of  a  whole 
life  annuity  for  the  smaller  amount  plus 
a  temporary  life  annuity  for  an  amotint 
equal  to  the  difference  between  the 
larger  and  the  smaller  amount.  For 
example,  if  a  male  annuitant,  age  60.  is 
to  receive  $150  per  month  for  five  years 
or  until  his  earlier  death,  and  is  to 
receive  $90  per  month  for  the  remainder 
of  his  lifetime  after  such  five  years,  the 
expected  return  is  computed  as  if  the 
annuitant's  contract  consisted  of  a 
whole  life  annuity  for  $90  per  month 
plus  a  five  year  temporary  life  annuity 
of  $60  per  month.  In  such  circumstances, 
the  expected  return  If  there  is  no  post- 
June  1986  Investment  in  the  contract  is 
computed  as  follows: 

Monthly  payments  of  $00X12 
months  equals  annual  payment 
of " $1,080 

Multiple  shown  in  Table  I  for  male, 
age  60 „ 18.2 

Expected  return  for  whole  life  an- 
nuity of  $1,080  per  year $10,656 

Expected  return  for  5-year  tempo- 
rary life  annuity  of  $720  per  year 
(as  found  in  subparagraph  (3)  of 
this  paragraph  (a)) _„ $3,456 

Total  expected  return. „.  $23,112 

If  the  annuitant  purchased  the  same 
contract  after  June  30, 1986.  the  expected 
return  would  be  $29,664,  computed  as 
follows: 


Monthly  payments  of  $90X12 
months  equals  annual  payment 
of „.„ $1,080 

Multiple  8ho%vn  in  Table  V  for  an- 
nuitant, age  60..... _ „ 24.2 

Expected  return  for  whole  life  an- 
nuity of  $1,080  per  year $28,136 


Plus:  Expected  return  for  5-year 
temporary  life  annuity  of  $720 
per  year  (as  found  in  subpara- 
graph (3)  of  this  paragraph  (a)). —     $3.528 

Total  expected  return $29,664 


If  payments  are  to  be  made  quarterly, 
semiannually,  or  annually,  an 
appropriate  adjustment  of  the  multiple 
found  in  Table  I  or  V  (whichever  is 
applicable)  for  the  whole  life  annuity 
should  be  made  in  accordance  with 
subparagraph  (2)  of  this  paragraph. 

(5)  If  the  contract  described  in 
subparagraph  (4)  of  this  paragraph 
provided  that  the  amount  of  the  annual 
payments  to  the  annuitant  were  to  be 
increased  (instead  of  decreased)  after 
the  expiration  of  a  specified  limited 
period,  the  expected  return  would  be 
computed  as  if  the  annuitant's  contract 
consisted  of  a  whole  life  annuity  for  the 
larger  amount  minus  a  temporary  life 
annuity  for  an  amount  equal  to  the 
difference  between  the  larger  and 
smaller  amount.  Thus,  if  the  annuitant 
described  in  subparagraph  (4)  of  this 
paragraph  were  to  receive  $90  per  month 
for  five  years  or  until  his  earlier  death, 
and  to  receive  $150  per  month  for  the 
remainder  of  his  lifetime  after  such  five 
years,  the  expected  return  would  be 
computed  by  subtracting  the  expected 
return  under  a  five  year  temporary  life 
annuity  of  $60  per  month  fi^m  the 
expected  return  under  a  whole  hfe 
annuity  of  $150  per  month.  In  such 
circumstances,  the  expected  return  if 
there  is  no  post-June  1986  investment  in 
the  contract  is  computed  as  follows: 

Monthly  payments  of  $150X12 
months  equals  annual  payment 
of „ $1,800 

Multiple  shotvn  in  Table  1  (mole, 
age  60) —         18.2 

Expected  return  for  annuity  for 
whole  life  of  $1,800  per  year $32,760 

Less  expected  return  for  5-year 
temporary  life  annuity  of  $720 
per  year  (as  found  in  subpara- 
graph (3)) $3  456 

Net  expected  return $29  304 


If  the  annuitant  purchased  the  same 
contract  after  June  30, 1986.  the  expected 
return  would  be  $40,032.  computed  as 
follows: 


Monthly  payments  of  $150x12 
months  equals  annual  payments 
of $1,800 

Multiple  shown  in  Table  V  (age  80)  24.2 

Expected  return  for  aimuity  for 
whole  life  of  $1,800  per  year $43,560 
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Less  expflcted'  rcHuii  Ibv  5-fe«r 
temporavy  life  mmmty  of  |79 
per  year  («•  Imimi  m  tmbfun- 
gF*ph  (3^af  AivpMagraph  [a^f. —     St.St 

N^  ex9«c«i4  MlHPiL $4a032 


If  pajraMBto  are  to  be  nrade  qaarttrly. 
semiannually,  or  aaftuaily.  an 
appropriate  adjiustmeBt  of  Ike- multiple 
found  ta  Table  I  ar  V  (whichever  ia 
applicable)  Cor  the  wbole  iile  annuilj 
should  be  nade  i»  accorrianfe-  with 
subpara«eaph  (2)  ai  this  parayaph 

(b)  Expected  retwm  under  point  and 
survivor  and  paint  annuities.  [1\  In  the 
case  of  a  joint  and  survivor  annuity 
contract  involving  two  annuitants  whicii 
provides  the  first  annuitant  wkk  a  fixed 
monthly  income  for  life  and.  after  the 
death  of  the  first  annuitant,  provides  an 
identical  monthly  income  for  life  to  a 
second  annuitant,  the  expected  return 
shall  be  determined  by  multiplying  the 
total  amount  of  the  payments  to  be 
received  annually  by  the  multiple 
obtained  from  Table  II  or  VI  [whichever 
is  applicable)  of  5  1-72-9  under  the  ages 
[as  of  the  annuity  starting  date]  and.  if 
applicable,  sexes  of  the  living 
annuitants.  For  example,  a  husband 
purchases  a  joint  and  survivor  annuity 
contract  providing  for  payments  of  JltX) 
per  month  for  life  and.  after  his  death, 
for  the  same  amount  to  his  wife  for  the 
remainder  of  her  life.  As  of  the  annuity 
starting  date  his  age  at  his  nearest 
birthday  is  70  and  that  of  his  wife  at  her 
nearest  birthday  is  87.  If  there  is  no 
post-June  1988  investment  m  the 
contract,  the  expected  return  is 
computed  as  follows: 


Monthly  payments  of  $\Mxi2 
months  «jiial»  am— I  payiaaat 
ef 

Multiple  shown  in  Table  II  (oMle, 
age  70.  female,  age  67) 

Expected  return  ($1.280x19.7} 


$1,200 


W.7 
$23.M0 


If  the  annuitants  ptirckased  the  same 
contract  after  June  3a  1986,  the  expected 
return  would  be  $26,400,  computed  as 
{oUows: 

Monthly  payments  of  $100x12 
months  equals  annual  payment 
of -...     $1,200 

Multiple  shown  in  Table  VI  (ages 

70,  87) „ 22.0 

Expected  return  ($1.200X22.0) $28,400 


If  payments  are  to  be  made  quarterly. 

semiannually,  or  annually,  an 
appropriate  adjustment  of  the  multiple 
found  in  Table  U  or  Vi  (vdiichever  is 
■ppficabla)  should  he  made  in 


accordance  witfr  paragraph  [aK2)  of  titia 
section. 

(2J  If  a  contract  of  the  type  described 
in  subparagraph  (1>  af  this  paiagiaph 
provides  that  a  dtferent  (rather  than  an 
identical)  moothly  income  ia  payable  to 
the  second  annuitant  the  expected 
return  is  computed  in  the  following 
manner.  The  appbcaUe  siahiple  in 
Tafalr  U  (B-  VI  twhicfaereT  is  apphcabie) 
i»  ftrst  found  as  ia  the  exaaaple  m 
subparagraph  (1)  o£  this  paragraph.  The 
multiple  applicable  to  the  first  anntMlaMt 
is  then  found  ia  Table  I  or  V  (whichever 
is  applicable]  as  thfuigh  the  contract 
were  for  a  single  life  annuity.  The 
multiple  from  Table  I  or  V  is  then 
subtracted  from  the  muUipte  obtained 
from  Table  II  or  VT  and  the  resulting 
multiple  is  appHed  to  the  total  payments 
to  be  received  annually  under  the 
contract  by  the  second  annuitant.  The 
resuft  is  the  expected  return  with 
respect  to  the  second  aronntant  The 
portion  of  the  expected  letuiit  with 
respect  to  pajrments  to  be  made  Ajrtnj 
the  first  annuitant's  life  is  then 
caaqmted  by  applying  the  muttiple 
found  in  Table  1  or  V  to  the  total  anmal 
payments  to  be  received  by  suck 
annuitant  under  the  contract.  The 
expected  returns  with  respect  to  each  of 
the  annuitants  separately  are  then 
aggregated  to  obtain  the  expected  rctimi 
under  the  entire  contrad 

Example  (}).  A  husband  purcftwse*  a  joiat 
and  survivor  annuity  pravtdin^  for  F>ayuients 
of  SlOO  per  nwnth  for  hia  life  aod.  after  Iti* 
death,  payments  to  his  wtis  of  SSO  per  mantk 
for  her  life.  As  of  the  annuity  starting  date  his 
age  at  his  nearest  birthday  is  70  and  that  of 
his  wife  at  her  nearest  birthday  is  67.  There  is 
no  post-June  1988  invcstaient  ia  the 


Multiple  from  Table  U  (male,  age 

70.  famale,  age  67) 

Multiple  bom  Table  I  (smIc;,  act 

Difference  (muhiple  appKcable  to 
second  ammitant) 


19.7 
12.1 


7.6 


Portian  of  expected  retwa..  wtuami 
annuitant  ($800X7.6) $4,560 

Portion  of  expected  return,  first  an- 
nuitant ($1.200x12.1) $14,520 

Expected  return  under  the 
coatrad $UU)80 


The  expected  return  thus  found,  $19,080, 
is  to  be  used  in  computing  the  amount  to 
be  excluded  from  gross  income.  Thus,  if 
the  investment  in  the  contract  in  this 
example  is  $14,310.  the  exchiston  ratio  is 
$14.310 -^$19,080;  or  75  percent.  The 
amount  excludable  from  each  monthly 
payment  made  to  the  husband  is  7S 
percent  of  $100^  or  $75,  and  the 
remaining  $25  of  each  payment  received 


by  him  shal!  be  inchided  fn  his  gross 
incnrae.  After  the  husbands  death,  the 
araotmt  exdwfeble  by  the  second 
annuitant  (the  survtving  wifej  wonfd  be 
75  percent  of  each  montHy  payment  of 
$50,  or  K7.50,  and  the  remaining  $12.5© 
of  each  payment  shall  be  inchided  in  her 
gross  income. 

Example  (2).  If  the  same  contract  were 
purchased  after  June  30. 1988.  th«  expected 
return  would  be  $ZZ.80O,  computed  as 
followR 

Multiple  fnm  Table  VI  (sgss  79, 

67J _ a2J» 

Multiple  fttjm  Table  V  (ags  7TJJ TRO 

Difference   (multiplr  appticaUe  la 
second  aimuitaot) ■■ ^^O 


Portion  of  expecterf  i  etui  it,  second 
annaitsnt  ($6S0xMt - $ktO§ 

Plus:  Portion  of  expected  lelank 
riiat  annaitant  (tUOSXiaU^ tXUBi 

Expected  return  under  the  contract ...   $ZZJBO 


If  the  investment  in  the  contract  is 
$14,310,  the  exclusion  ratio  is 
$14,310^$22.800.  or  82.8  percent.  Thus, 
the  husband  wonM  exclude  $82.80  of 
each  $100  payment  received  by  him. 
After  his  death,  his  wife  would  exclude 
62.8  percent,  or  $31.40,  of  each  $50 
monthly  payment. 

Exampte  (3).  If  amounts  were  invested  in 
the  same  contract  both  before  July  1. 1988. 
and  after  June  30. 1986,  and  the  election 
described  m  \  1.72-6(dK0)  were  made,  two 
exclusion  ratios  would  be  determined 
pursuant  to  S  1.72-8(d).  Assume  that  the 
husband's  total  iirvestiiient  in  the  contract  is 
$14,310  and  Aat  $7  JIO  is  the  pre-|uly  1986 
invesUncat  in  die  cootrect.  The  pre-july  1966 
exclusion  ratio  would  be  $7,710r-$ld,060>.ar 
38.3  percent.  The  post-June  1986  exclusion 
ratio  would  be  $70)00 -^$Z2J0O>  or  3a7 
percent  The  husband  would  exclude  $69.00 
($38.30 -(-$30.70)  of  the  $100  monthly  payment 
received  by  him.  The  remaining  $31.00  would 
be  included  in  his  gross  income.  After  the 
husband's  death,  the  amount  excludable  by 
his  wife  would  be  $34.50  (38.3  percent  of  $S(> 
plus  30.7  percent  of  $50).  The  remaining 
S15l50  would  be  included  in  gross  income. 

The  same  method  is  used  if  the 
payments  are  to  be  increased  after  Hie 
death  of  the  first  annuitant  Thas«  if  the 
payments  to  be  made  until  the 
hnsbend's  death  were  $60  per  month 
and  his  widow  were  to  receive  $100  per 
month  thereafter  unfil  her  death,  the  7.6 
multiple  in  example  (1)  above  would  be 
applied  to  the  $100  payments,  yielding 
an  expected  return  with  respect  to  this 
portion  of  the  aiuiuity  contract  of  $9,129 
($1,200x7.6).  An  expected  return  of 
$7,260  ($606X12.1)  woald  be  obtained 
with  respect  to  the  pajmenia  to  be  nade 
to  the  huebcHid,  yielding  a  total  expected 
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return  under  the  contract  of  $16,380 
($9,120  plus  $7,260).  If  payments  are  to 
be  made  quarterly,  semiannually,  or 
annually,  an  appropriate  adjustment  of 
the  multiples  found  in  Tables  I  and  II  or 
Tables  V  and  VI  (whichever  are 
applicable)  should  be  made  in 
accordance  with  paragraph  {a)(2)  of  this 
section. 

(3)  In  the  case  of  a  joint  and  survivor 
annuity  contract  in  respect  of  which  the 
first  annuitant  died  in  1951, 1952.  or 
1953,  and  the  basis  of  the  surviving 
annuitant's  interest  in  the  contract  was 
determinable  under  section  113(a)(5)  of 
the  Internal  Revenue  Code  of  1939,  such 
basis  shall  be  considered  the  "aggregate 
of  premiums  or  other  consideration 
paid"  by  the  surviving  annuitant  for  the 
contract.  (For  rules  governing  this 
determination,  see  28  CFR  (1939) 
39.22(b)(2)-2  and  39.113(a)(5>-l 
(Regulations  118).)  In  determining  such 
an  annuitant's  investment  in  the 
contract,  such  aggregate  shall  be 
reduced  by  any  amounts  received  under 
the  contract  by  the  surviving  annuitant 
before  the  annuity  starting  date,  to  the 
extent  such  amounts  were  excludable 
from  his  gross  income  at  the  time  of 
receipt.  The  expected  return  of  the 
surviving  annuitant  in  such  cases  shall 
be  determined  in  the  manner  prescribed 
in  paragraph  (a)  of  this  section,  as 
though  the  surviving  annuitant  alone 
were  involved.  For  this  purpose,  the 
appropriate  multiple  for  the  survivor 
shall  be  obtained  from  Table  I  as  of  the 
annuity  starting  date  determined  in 
accordance  with  paragraph  (b)(2)(i)  of 
S  1.72-4. 

(4)  If  a  contract  involving  two 
annuitants  provides  for  fixed  monthly 
payments  to  be  made  as  a  joint  life 
annuity  until  the  death  of  the  first 
annuitant  to  die  (in  other  words,  only  as 
long  as  both  remain  alive),  the  expected 
return  under  such  contract  shall  be 
determined  by  multiplying  the  total  of 
the  annuity  payments  to  be  received 
annually  under  the  contract  by  the 
multiple  obtained  from  Table  IIA  or  VIA 
(whichever  is  applicable)  of  %  1.72-9 
under  the  ages  (as  of  the  annuity 
starting  date)  and.  if  applicable,  sexes  of 
the  annuitants.  If,  however,  payments 
are  to  be  made  under  the  contract 
quarterly,  semiannually,  or  annually,  an 
appropriate  adjustment  of  the  multiple 
found  in  Table  IIA  or  VIA  shall  be  made 
in  accordance  with  paragraph  (a)(2)  of 
this  section. 

(5)  If  a  joint  and  survivor  annuity 
contract  involving  two  annuitants 
provides  that  a  specified  amount  shall 
be  paid  during  their  joint  lives  and  a 
different  specified  amount  shall  be  paid 
to  the  survivor  upon  the  death  of 


whichever  of  the  annuitants  is  the  first 
to  die,  the  following  preliminary 
computation  shall  be  made  in  all  cases 
preparatory  to  determining  the  expected 
return  under  the  contract: 

(i)  From  Table  II  or  VI  (whichever  is 
applicable),  obtain  the  multiple  under 
both  of  the  annuitants'  ages  (as  of  the 
annuity  starting  date)  and,  if  applicable, 
their  appropriate  sexes; 

(ii)  From  Table  IIA  or  VIA  (whichever 
is  applicable),  obtain  the  multiple 
applicable  to  both  annuitants'  ages  (as 
of  the  annuity  starting  date)  and,  if 
applicable,  their  appropriate  sexes; 

(iii)  Apply  the  multiple  found  in 
subdivision  (i)  of  this  subparagraph  to 
the  total  of  the  amounts  to  be  received 
annually  after  the  death  of  the  first  to 
die;  and 

(iv)  Apply  the  multiple  found  in 
subdivision  (ii)  of  this  subparagraph  to 
the  difference  between  the  total  of  the 
amounts  to  be  received  annually  before 
and  the  total  of  the  amounts  to  be 
received  annually  after  the  death  of  the 
first  to  die. 

If  the  original  annual  payment  is  in 
excess  of  the  annual  payment  to  be 
made  after  the  death  of  the  first  to  die, 
the  expected  return  is  the  sum  of  the 
amounts  determined  under  subdivisions 
(iii)  and  (iv)  of  this  subparagraph.  This 
may  be  illustrated  by  the  following 
examples: 

Example  (1).  A  husband  purchases  a  joint 
and  survivor  annuity  providing  for  payments 
of  $100  a  month  for  as  long  as  both  he  and  his 
wife  live,  and.  after  the  death  of  the  first  to 
die,  payments  to  the  survivor  of  $75  a  month 
for  life.  As  of  the  annuity  starting  date,  his 
age  at  his  nearest  birthday  is  70  and  that  of 
his  wife  at  her  nearest  birthday  is  67.  If  there 
is  no  post-June  1986  investment  in  the 
contract,  the  expected  return  under  the 
contract  is  computed  as  follows: 


Multiple  from  Table  II  (male  age 
70,  female  age  67) 

Multiple  from  Table  UA  (male  age 
70.  female  age  67) „ 


19.7 


9.3 


Portion       of      expected       return 
($900x19.7 — sum  per  year  after 

first  death) $17,730 

Plus:   Portion   of  expected   return 
($300X9.3— amount  of  change  in 

sum  at  first  death) „.     $2,790 

Expected  return  under  the  con- 
tract    $20,520 


The  total  expected  return  in  this  example, 
$20,520,  is  to  be  used  in  computing  the 
amount  to  be  excluded  from  gross  income. 
Thus,  if  the  investment  in  the  contract  is 
$17,887,  the  exclusion  ratio  is 
$17.887 -^$20,520,  or  87.2  percent.  The  amount 
excludable  from  each  monthly  payment  made 
while  both  are  alive  is  87.2  percent  of  $100,  or 
$87.20,  and  the  remaining  $12.80  of  each 
payment  shall  be  included  in  gross  income. 


After  the  death  of  the  first  to  die,  the  amount 
excludable  by  the  survivor  shall  be  87.2 
percent  of  each  monthly  payment  of  $75,  or 
$65.40,  and  the  remaining  $9.60  of  each 
payment  shall  be  included  in  gross  income. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1),  except  that  the  contract  is 
purchased  after  June  30, 1986. 

The  expected  return  under  the  contract  is 
computed  as  follows: 

Multiple  from  Table  VI  (ages  70. 

87) „ 22.0 

Multiple  from  Table  VIA  (ages  70. 

67) 12.4 

Portion  of  expected  return 
($900x22.0— sum  per  year  after 
first  death)  ...„ $19,800 

Plus:  Portion  of  expected  retiun 
($300X12.4 — amount  of  change 
in  sum  at  first  death) $3,720 

Expected  return  under  the  con- 
tract .„ „..   $23,520 


Thus,  if  the  investment  in  the  contract  is 
$17,887.  the  exclusion  ratio  is 
$17,887 -r$23,520,  or  76.1  percent.  The  amount 
excludable  from  each  monthly  payment  made 
while  both  are  alive  would  be  76.1  percent  of 
$100,  or  $76.10,  and  the  remaining  $23.90  of 
each  payment  would  be  included  in  gross 
income.  After  the  death  of  the  first  to  die,  the 
amount  excludable  by  the  survivor  would  be 
76.1  percent  of  each  monthly  payment  of  $75, 
or  $57.08,  and  the  remaining  $17.92  of  each 
payment  would  t>e  included  in  gross  income. 
Example  (3).  Assume  the  same  facts  as  in 
examples  (1)  and  (2).  except  that  the  total 
investment  in  the  contract  is  $17,887,  and  that 
the  pre-July  1988  investment  in  the  contract  is 
$8,000.  Assume  also  that  one  of  the 
annuitants  makes  the  election  described  in 
1 1.72-6(d)(e).  Separate  computations  shall  be 
performed  pursuant  to  S  1.72-6(d)  to 
determine  the  amount  excludable  from  gross 
income.  The  pre-July  1986  exclusion  ratio 
would  be  $8,000 -H  $20,520,  or  39  percent.  The 
post-June  1986  exclusion  ratio  would  be 
$9,887  H- $23,520.  or  42  percent.  The  amount 
excludable  from  each  monthly  payment  made 
while  both  are  alive  would  tie  $81 
((.39  X 100)  -I-  (.42  X 100)),  and  the  remaining 
$19  would  be  included  in  gross  income.  After 
the  death  of  the  first  to  die,  the  amount 
excludable  by  the  survivor  would  be  $60.75 
((.39X75) -(-(.42X75)),  and  the  remaining 
$14.25  would  be  included  in  gross  income. 

If  the  original  annual  payment  is  less 
than  the  annual  payment  to  be  made 
after  the  death  of  the  first  to  die,  the 
expected  return  is  the  difference 
between  the  amounts  determined  under 
subdivisions  (iii)  and  (iv)  of  this 
subparagraph.  If,  however,  payments 
are  to  be  made  quarterly,  semiannually, 
or  annually  under  the  contract,  the 
multiples  obtained  from  both  Tables  II 
and  IIA  or  Tables  VI  and  VIA 
(whichever  are  applicable)  shall  first  be 
adjusted  in  a  manner  prescribed  in 
paragraph  (a)(2]  of  this  section. 
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(6^  If  a  cstUract  provides  fb<  the 
payment  of  life  anauilic*  to  two  petaoBS 
duim^  tkeir  respectWe  bves  aod.  after 
the  death  tf  ome  fwititcwt  regard  to 
which  one  dies  first},  provides  ffiat  the 
survnnor  sftaR  receive  for  Kfe  bofb  hfs 
own  annnfty  payments  and  the 
payments  made  fonnerty  to  the 
deceased  person,  the  expected  return 
shall  be  determined  in  accordance  with 
paragraph  (e](4]  of  this  section. 

17)  If  paragraph  (b)(3)  of  S  1.72-2 
applies  to  payioents  provided  under  a 
contract  and  this  paragraph  applies  to 
strch  payments,  Jhe  principles  of  this 
paragraph  sRartl  be  nsed  fn  making  the 
computations  described  in  paragraph 
(d)(3J  of  5  1.72-4.  Thfs  may  be  illustrated 
by  the  following  examples,  examples  (1) 
through  (3)  of  which  assume  that  there  is 
no  post-June  1986  investment  in  the 
contract: 

Example  (1).  Taxpayer  A,  a  male  age  63, 
pays  $24,000  for  a  contract  which  provides 
that  the  proceeds  (both  income  anJd  return  of 
capital]  from  eight  units  of  an  investment 
fund  shall  be  paid  monthty  to  him  for  his  life 
and  that  after  his  death  the  proceeds  from  six 
such  nrnts  shaH  be  paid  monthly  to  B,  a 
femafe  age,  55.  for  her  life.  The  portion  of  the 
investment  in  the  contract  allocable  to  each 
taxable  ye^  of  A  is  $955.20  and  that 
aRocabie  to  each  taxable  year  of  B  is  $716.40. 
This  is  determined  in  the  following  manner 


Multiple  from  Tabie  U  (niate,  age 
63.  and  {entale.  age  5&) 

Number  of  uaits  to  be  paid,  in 
effect  as  a  ioint  aod  aarvivor 

Number  of  total  annual  unit  pay- 
ments anticipatable  with  respect 
to  the  joint  and  survivor  annuity 
element _ _ _ 

Multiple  from  TaUe  I  (male,  age 
63) „ 

Number  of  units  to  be  paid,  in 
effect,  as  a  single  life  annuity 

Number  of  total  annual  unit  pay- 
meats  aaticipatabie  witfa  resfecl 
to  A  aloae 

Total  ninnber  of  unit  payments  an- 
ticipatable  „ 


2ai 


xe 


leaA 


X2 


3Z4 


201 


Portion  vf  imrestment  in  the  con- 
tract allocable  to  unit  payments 
($24,000 -1-201)  on  an  annual 
basis ~ „ 

Number  of  units  payable  to  A 
while  he  continiies  to  five 


Portion  of  the  investment  in  the 
contract  allocable  to  each  tax- 
able year  of  A _ 


Portion  ef  investment  ia  the  am- 
tract  allocable  to  nail  payments 
($24,000 -i- 201)     oa     an     saneal 

Number  of  uaits  payable  to  B  for 
her  life  after  A's  death 


$119.40 
X» 

$955.20 

$119.40 
X8 


PottMB  of  Ike  ■meaUaeiit  in  the 
contract  aUocable  ta  each  tax- 
able year  of  E 


$7Mu4a 


For  the  purpose  of  the  above  compulatian  it 
is  imrna  ferial  whether  or  not  A  Tives  (o  or 
beyowl  the  Hfe  expectancy  shown  for  hfm  in 
Table  I. 

grraapjp  {2).  Asaiane  that  Taxpayer  A  m 
example  (1 )  receives  payaienis  lor  bve  yeaia 
which  are  at  least  aa  la^gc  as  the  matiuit  of 
the  investiacnt  m  tltc  cantrael  aUocable  to 
such  years,  but  in  the  sixth  year  he  receives  a 
total  of  only  $626.40  rather  than  the  $955.20 
allocable  to  such  year  A  is  69  and  B  is  61  at 
the  begtnnrng  of  the  fh^  monthly  period  for 
which  an  amount  rs  peyahfe  in  the  seventh 
taxable  year.  A  nrakes  ft»e  el«efion  in  that 
year  provided  under  parasraph  (d)f3>of 
S  1.72-4.  The  difference  between  the  partiaa 
of  the  investment  in  the  contract  allocaUe  to 
the  sixth  year  and  the  amaaat  actaaUy 
received  in  thai  year  is  $328.60  ($955.20  less 
$626.40^  In  this  case.  139.2  unit  payments  are 
anticipatable  (on  an  aniual  basis),  since  the 
appropriate  imrlfipte  from  Table  II  of  J  t.72-9, 
23.2.  multiplied  by  the  number  of  ontts 
pajwhle.  in  effect,  as  a  ^nt  and  sarvivor 
annuity  yields  this  result  (6x23.2).  A's 
appropriate  aiuitiple  h-om  Table  1  of  1 1.72-9 
for  the  two  units  which  will  cease  to  be  paid 
at  his  death  is  12.6,  and  the  total  number  af 
unit  payments  anticipatable  (on  an  annual 
ba8i.s)  is.  therefore,  164.4  (2x12.8  phis  139.^. 
Dividing  the  difference  prevrmisly  fbnnd 
($32&80)  by  the  total  number  at  unit 
payments  thus  determined  (164.4)  indicates 
that  A  will  have  an  additional  allocation  of 
the  investment  in  the  contract  of  $16  to  the 
seventh  and  every  succeeding  full  taxable 
year  (8  units  x  $2).  aad  B  will  have  aa 
additional  allocation  of  the  iflvestsen*  in  the 
coatract  of  $12  (6  uaitsx $2)  to  each  taxable 
year  in  which  she  receives  12  naoathly 
pajnnents  subsequent  to  the  death  of  A.  The 
total  allocable  to  each  taxable  year  of  A  is. 
therefore.  $871.20.  and  that  aUocable  to  each 
taxable  year  of  B  will  be  $728.40. 

Example  [3].  U.  in  example  (2),,  A  had  d«c«l 
at  the  end  of  the  fifth  year,  in  the  sixth  year  B 
would  have  received  a  payment  of  $46oijO 
(that  portion  of  the  $626.40  that  A  would  have 
received  which  is  in  the  saaie  ratio  that  6 
units  bear  to  8  units)  and  would  thus  have 
received  $246.60  less  than  the  portion  of  the 
investment  ia  the  coatract  originally 
determined  to  be  allocable  to  each  of  her 
taxable  years.  In  these  circumstances.  B 
would  be  entitled  to  elect  to  redeteraitne  the 
portion  of  the  iavestment  is  the  coatract 
aUocable  to  the  taxable  year  ai  elcctioa  and 
all  subsequent  years.  The  new  aiaeaat 
aUocable  thereto  would  be  found  by  dividing 
the  $246.60  difference  by  her  life  expectancy 
as  of  the  first  day  of  the  Tirst  period  for  which 
she  received  aa  amount  aa  aa  anautty  ia  the 
seventh  year  of  the  annuity  contract,  and 
adding  the  result  to  her  origiaally  detenaiaed 
allocation  of  S716.4a 

Example  (4).  On  July  1, 19B6,  Taxpayer  C 
age  6U  pays  $28,000  for  a  contract  w4ich 
provides  that  the  proceed*  (both  incoake  aad 
return  af  capital)  from  10  units  oi  an 
investment  fund  shall  be  paid  maatUy  to  C 
for  C'a  hie  aad  that  after  C  •  death  the 


proceeds  fron  4  tech  oatla  shall  far  paid 
moalhly  to  D,  a«e  57.  ior  D's  life.  The  parkaa 
of  the  inveatjneiU.  ia  the  coatract  aUocable  la 
each  taxable  year  of  C  is  SU)37.QQ  and  that 
alfocable  to  each  taxable  year  of  D  is$414JQL 
This  is  determined  as  folTows: 


Makiple  fraut  TabU  VI  (agca  Vk 

57) 

Number  of  units  to  be  paid,  in 
effect,  as  a  fonit  and  survivor 
iwPTtttry.m.f— »»»»■»■—«»««■»— ——■»»»»**«••« 

Number  of  total  anaual  unit  pay- 
ments anticipatable  with  re- 
spect to  the  ioiot  and  survivor 
annarty  element...— __.. 

MaMHe  ham  Table  V  lage  «> 

Number  of  uaits  to  be  paid,  in 
effect,  aa  a  single  life  annuity 

Number  of  total  annual  anit  pay- 
ments aaticiparabia  wMk  re- 
spect to  C  alone 

Total  nnnber  of  unit  payments 
anticipatable - 


3ia 


124.8 


M.2 

X» 


145l2 


270 


Partioa  ef  inweataient  in  the  coa- 
tract allocable  (a  uait  pay- 
ments ($28U)00-i-2701  on  aa 
annual  basis ...__-_— 

Number  of  units  payable  to  C 
while  C  continues  to  Hve 


103^70 
XIO 


Portioa  of  the  iavestment  in  the 
coatract  allocable  to  each  tax- 
able year  of  C 

Poriion  of  investownt  in  the  con- 
tract   allocable   ta    anit    pajp- 

menU    ($28.Qa»r-27(H    ••>    •» 

anaaal  basis ~ 

Number  of  units  payable  to  D  Car 
D's  life  after  Cs  death _ 


Portion  of  the  investment  in  the 
contract  allocable  ta  each  tax- 
able year  of  O 


$U>37.00 

$100.70 
X4 

$414^0 


For  purposes  of  the  above 
computation  it  is  immaterial  whether  or 
not  C  lives  to  or  beyond  the  life 
expectancy  shown  in  Table  V. 

Example  (5J.  Assume  the  same  facts  as  in 
example  (4J.  except  that  Cs  total  investment 
in  the  contract  is  $<!8.000,  and  Cb  pre-fuly 
1989  investment  in  the  contract  is  $16,0QR  If  C 
makes  the  election  (teseribed  in  f  t.72- 
6(d)(6),  separate  coinputation»acrre<(uiredlo 
dirtennine  the  amoaat  excludable  bam  greaa 
income  with  respect  t»  the  pre-ftdy  ttOk 
investment  ia  the  coatract  aad  the  pi>t$-\m» 
1986  investment  in  the  contract.  The 
annuitant  shall  apply  the  appropriate  pECr(uly 
1986  and  post-June  1986  life  expectancy 
multiples  to  the  applicable  portions  ef  the 
units  to  be  paid  as  a  jornt  and  survivor 
annuity,  and  as  a  single  life  annuity. 

Pre- fitly  ISM  Computation  (alt  nfereitceg 
to  unit  payments  an  to  the  pn-faiy  1K8 
applicabie  portioa  <^  sttch  payments^ 


Multiple  from  Table  II  (nafe,  age 
60,  female,  age  57) -^ 


VJ^ 
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Number  of  units  to  be  paid,  in 
effect  as  a  |oint  and  survivor 
annuity.. 


45699 


hhuaber  of  total  **•• •vnl  uait  pay- 
ments anticipatable  with  re- 
spect to  the  joinl  and  survivor 
annuity  nfement 


X4 


tVMD 


Multiple  from  Table  I  (male,  age 
60). 


Number  of  units  to  be  paid,  hi 
effect  as  a  single  hfe  annuity..... 


18.2 
X8 


Portion  of  post-Jaaa  1986  arvcat- 
ment  in  the  coatract  allocable 
to  each  taxable  year  of  C 

Portion  of  post-June  1988  invest- 
laent  in  the  contract  allecabie 
to  uait  payments 
($12.Q0Oh-27<(^  on  aa  omoal 
>"^is  

Number  ai  units  payable  to  D  far 
D's  life  after  Cs  death 


t««4.40 


44.44 

X4 


Number  of  total  annual  uait  pay- 
ments anticipatable  with  re- 
spect to  C  ah»e 


Portion  of  post-lane  IMS  iavest- 
ment in  the  f  iii  la  i  alloeafale 
to  each  taxable  year  of  D  _ __ 


ixrtj% 


IWJO      Total  corapntatfoa: 


Total  number  of 
antidpatabla 


payoMnls 


2ta* 


Portion  of  pre-{uly  1886  hivest- 
ment  in  the  contract  allocable 
to  unit  payments 

($18,ee0-f-21&80)  on  an  amntal 

basis ...>_ 

Number  of  units  payable  to  C 
while  C  continues  to  live 

Portion  of  pra-)uly  1886  krvcst- 
ment  in  the  contract  aUocable 
to  each  taxable  year  of  C 

Portion  af  pae-|at]r  1988  taivaat- 
meol  in  tb  contract  aUocafala 
to  noit  payiaents 
($16,000^-219.60)  on  an  annual 
basis 

Number  of  units  payable  to  D  for 
D's  life  after  Ca  death 

Portion  of  pre-July  1988  invest- 
ment in  the  contract  allocable 
to  each  taxable  year  of  D  ____« 


$72418 


XW 


728JO 


72.86 
X4 


$291.44 


Post-June  1960  Comptrtatron  fall  references 
to  unit  payments  ate  to  the  post- fme  1960 
apphcabie  portioa  of  audi  paymeatsj: 

Multiple  fatNB  Table  VI  (ages  8a 

57) ,^ 

Number  of  units  to  ha  paid,  ta 

effect  as  a  jaint  and  sarvivor 

annuity x4 


Number  of  total  annual  unit  pay- 
ments anticipatable  with  re- 
spect lo  the  joint  and  survivor 
annuity  clement 


Multiple  from  Table  V  (age  80J 
Number  of  units  lo  be  paid,  in 
eOect  aa  a  single  Hfe  annuity  „ 


Number  of  total  annua]  unit  pay- 
ments anticipatable  with  re- 
spect to  c  r 


14S.20 


Total  number  of  unit  payments 
anticipatable 


Portion  of  post-|ane  1988  faivesf- 
ment  in  the  coatract  aUocable 
to  anit  payments 
($12.000 -r  270)  on  an  annual 
basis 

Number  of  units  payable  to  C 
while  C  contimies  to  Ihre 


Z70 


$44.44 

X18 


Total  portion  of  the  investment 
in  the  contract  allocable  to 
each  taxable  year  of  C 
($72&60-t-$444^]. 


Total  portion  of  the  investment 
in  the  contract  allocable  to 
each  taxable  year  of  D 
(S291.44  -1-1177.78) 


$ia7xoa 


$468.22 


Example  (6).  Assume  that  taxpayer  C  in 
example  (4)  receives  payments  for  four  years 
which  are  at  least  as  large  as  the  portion  of 
the  investment  in  the  contract  aHocabie  to 
such  years,  bat  in  the  fifth  year  receives  a 
total  of  only  $800  rather  *an  the  $1,037 
allocable  to  such  year.  C  is  86  and  D  is  82  at 
the  beginning  of  the  first  monthly  period  for 
which  an  arootint  is  payable  in  the  sixth 
taxable  year.  C  makes  the  election  in  that 
year  provided  under  paragraph  (d)(3)  of 
S  1.72-4.  The  difference  between  the  portion 
of  the  investment  in  the  contract  allocable  to 
the  fifth  year  and  the  amount  actuaUy 
received  in  that  year  is  $437  ($1.037 -$800).  In 
this  case,  106  unit  payments  are  anticipatable 
with  respect  to  the  joint  and  survivor  annuity 
element  since  the  appropriate  multiple  from 
Table  VI  of  J  1.7Z-8.  26.5.  multiplied  by  the 
number  of  units  payable,  in  effect  as  a  Joint 
and  survivor  annuity  yields  this  result  (4  x 
26.0).  Cs  appropriate  multiple  from  Table  V 
of  S  1.72-8  tor  the  six  uaits  which  will  cease 
to  be  paid  at  Cs  death  is  2ao.  and  the 
number  of  unit  payments  anticipatable  with 
respect  to  C  alone  is  120  (6  X  20).  The  total 
number  of  uait  payments  anticipatable  is, 
therefore,  228  (120  plus  106).  Dividing  the 
difference  previously  found  ($437)  by  the 
total  number  of  unit  payments  thus 
determined  (226)  indicates  that  C  will  have 
an  additional  allocation  of  the  investment  in 
the  contract  of  $19.30  to  the  sixth  and  every 
succeeding  full  taxable  year  (10  units  X 
$1.93),  and  D  will  have  an  additional 
allocation  of  the  investment  in  the  contract  of 
$7.72  (4  anito  X  $1.93)  to  each  taxable  year  fai 
which  D  receives  12  monthly  payments 
subsequent  to  the  death  of  C.  The  total 
allocable  to  eech  taxable  jrear  of  C  is, 
therefore,  $1, 056.3a  and  that  allocable  to 
each  taxable  year  of  D  wiU  be  $422.52. 

Example  (7).  If.  in  example  (6),  C  had  died 
at  the  end  of  the  fourth  year,  in  the  fifth  year 
D  would  have  received  a  payment  of  $240 
(that  poriion  of  the  $800  that  C  would  have 
received  which  is  in  the  same  ratio  that  4 
units  bear  to  10  units)  and  would  thus  have 
received  $174.80  less  than  the  portion  of  the 


investment  in  the  contract  alk>cable  to  each 
of  D's  taxable  years.  In  these  circumstances. 
D  would  be  entitled  to  elect  to  redetermine 
the  portion  of  the  investment  in  the  contract 
aUocable  to  the  taxable  year  of  election  and 
aU  subsequent  years.  The  new  amount 
allocable  thereto  would  be  found  by  drvJdmg 
the  $174.80  difference  by  D's  hfe  expectancy 
as  of  the  fast  day  of  the  T^st  period  for  which 
D  received  an  aoKnuit  as  an  araaiity  in  the 
sixth  year  of  the  aanuity  contract  and  adding 
the  result  to  D's  originally  determined 
aUocation  of  $414.80. 
***** 

(e)  Expected  return  where  two  or 
more  aanuity  eJements  providing  for 
fixed  payments  are  acquired  for  a  single 
consideration.  (1)  In  the  case  of  a 
contract  described  in  paragraph  (aX2)  of 
8  1.72-2,  which  ^wovides  for  ^wdfied 
payments  to  be  made  under  two  or  more 
annuity  elements,  the  expected  return 
shall  bie  foond  for  the  contract  as  a 
whole  by  aggregating  the  expected 
returns  {omd  with  respect  to  each 
annuity  element.  If  individoa)  Hfe 
annuity  elements  are  invohved  (including 
joint  and  survivor  annuities  where  the 
primary  annuitant  died  before  January  1, 
1954)  the  expected  return  for  each  of 
them  shall  be  determined  in  the  manner 
prescribed  in  paragraph  fa)  of  this 
section.  If  joint  and  survivor  annuity 
elements  are  involved,  the  expected 
return  for  such  elements  shall  be 
determined  under  the  appropriate 
subparagraph  of  paragrai^  (b)  of  this 
section.  If  terms  certain  or  amotmts 
certain  are  involved,  the  expected 
returns  for  such  elements  shall  be 
determined  under  paragraph  (c)  or  (d)  of 
this  section,  respectively. 

(2)  The  aggregate  expected  return 
found  in  accordance  with  the  rules  set 
forth  in  subparagraph  (1)  of  this 
paragraph  shall  constitute  the  expected 
return  for  the  contract  as  a  whole.  The 
investment  in  the  contract  shall  be 
divided  by  die  amount  thus  determined 
to  obtain  the  exclusion  ratio  for  the 
contract  as  a  whole.  This  exclusion  ratio 
shall  be  appb'ed  to  all  amoimts  received 
as  a  amraity  tmder  the  contract  by  any 
recipient  (in  actxirdance  with  the 
provisions  of  (  1.72-4),  except  in  the 
case  of  amounts  received  by  a  surviving 
annuitant  under  a  joint  and  survivor 
armuity  element  to  which  the  provisions 
of  section  72(1)  and  paragraph  (b)(3)  of 
this  section  would  apply  if  it  were  a 
separate  contract  See  sulq»ar8graph  (3) 
of  this  paragraph. 

(3)  In  the  case  of  a  contract  providing 
two  or  more  annuity  elements,  one  of 
which  is  a  joint  and  survivor  aimuity 
element  of  the  type  described  in  section 
72(1}  and  paragraph  (b)(3)  of  this  section, 
the  general  exclusion  ratio  for  the 
contract  as  a  whole,  for  the  purpose  of 
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compatations  with  respect  to  ail  the 
other  annuity  elements  shall  be 
determined  in  accordance  with  the 
principles  of  subparagraphs  (1)  and  (2) 
of  this  paragraph.  A  special  exclusion 
ratio  shall  thereafter  be  determined  for 
the  surviving  annuitant  receiving 
payments  under  the  annuity  element 
described  in  section  72(i]  and  paragraph 
(b)(3)  of  this  section  by  using  the 
investment  in  the  contract  and  the 
expected  return  determined  in 
accordance  with  the  provisions  of 
paragraph  (b)(3)  of  this  section. 

(4)  In  the  case  of  a  contract  providing 
for  payments  to  be  made  to  two  persons 
in  the  manner  described  in  paragraph 
(bK6)  of  this  section,  the  expected  return 
is  to  be  computed  as  though  there  were 
two  joint  and  survivor  annuities  under 
the  same  contract,  in  the  following 
manner.  First,  the  multiple  appropriate 
to  the  ages  (as  of  the  annuity  starting 
date)  and.  if  applicable,  sexes  of  the 
annuitants  involved  shall  be  found  in 
Table  II  or  VI  (whichever  is  applicable) 
of  S  1.72-9  and  adjusted,  if  necessary,  in 
the  manner  described  in  paragraph 
(a)(2)  of  this  section.  Second,  the 
multiple  so  found  shall  be  applied  to  the 
sum  of  the  payments  to  be  made  each 
year  to  both  annuitants.  The  result  is  the 
expected  return  for  the  contract  as  a 
whole. 

(5)  For  rules  relating  to  expected 
return  where  two  or  more  annuity 
elements  are  acquired  for  a  single 
consideration  and  one  or  more  of  such 
elements  does  not  specify  a  fixed 
payment  for  each  period,  see  paragraph 
(f)  of  this  section. 

*        •        *        •        • 

(g)  Expected  return  with  respect  to 
contracts  subject  to  §  1.72-6(d).  In  the 
case  of  a  contract  to  which  S  1.72-6(d] 
(relating  to  contracts  in  which  amounts 
were  invested  both  before  July  1. 1986. 
and  after  lune  30, 1986)  applies,  an 
expected  return  is  computed  using  the 
multiples  in  Tables  I  through  IV  of 
S  1.72-9  with  respect  to  the  pre-July  1986 
investment  in  the  contract  and  a  second 
expected  return  is  computed  using  the 
multiples  in  Tables  V  through  VIII  of 
S  1.72-9  with  respect  to  the  post-June 
1986  investment  in  the  contract. 

Par.  4.  Section  1.72-6  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  1.72-4    InvestiiMnt  in  ttw  contract 

•  *  *  •  • 

(b)  Allocation  of  the  investment  in  the 
contract  where  two  or  more  annuity 
elements  are  acquired  for  a  single 
consideration.  (1)  In  the  case  of  a 
contract  described  in  S  1.72-2(a](2) 
which  provides  for  two  or  more  annuity 
elements,  the  investment  in  the  contract 


determined  under  paragraph  (a)  shall  be 
allocated  to  each  of  the  annuity 
elements  in  the  ratio  that  the  expected 
return  under  each  annuity  element  bears 
to  the  aggregate  of  the  expected  returns 
under  all  the  annuity  elements.  The 
exclusion  ratio  for  the  contract  as  a 
whole  shall  be  determined  by  dividing 
the  investment  in  the  contract  (after 
adjustment  for  the  present  value  of  any 
or  all  refund  features)  by  the  aggregate 
of  the  expected  returns  imder  all  the 
annuity  elements.  This  may  be 
illustrated  by  the  following  examples: 

Example  (1).  If  a  contract  provides  for 
annuity  payments  of  $1,000  per  year  for  hfe 
(with  no  refund  feature)  to  t>oth  A  and  B.  a 
male  and  female,  respectively,  each  70  years 
of  age  as  of  the  annuity  starting  date,  such 
contract  is  acquired  for  consideration  of 
$19,575  (without  regard  to  whether  paid  by  A, 
B.  or  both),  and  there  is  no  po8t-)une  1986 
investment  in  the  contract,  the  investment  in 
the  contract  shall  he  allocated  by  determining 
the  exclusion  ratio  for  the  contract  as  a 
whole  in  the  following  manner 

Expectancy  of  A  under  Table  I  and 
§  1.72-6(a)(2).  11.6  (12.1-0.5).  mul- 
tiplied by  $1.000 $11,600 

Plus:  Expectancy  of  B  computed  in 
a  similar  marmer  ($1,000X14.5 
(15.0-0.5)) 14.500 

Total  expected  return „„...._     28,100 


The  exclusion  ratio  for  both  A  and  B  is  then 
$19,575 -7- $26,100,  or  75  percent.  A  and  B  shall 
each  exclude  from  gross  income  three-fourths 
($750)  of  each  $1,000  annual  payment 
received  and  shall  include  the  remaining  one- 
fourth  ($250)  of  each  $1,000  annual  payment 
received  in  gross  income. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1)  except  that  of  the  total 
investment  in  the  contract  of  $19,575,  the  pre- 
)uly  1986  investment  in  the  contract  is 
$10,000.  If  the  election  described  in  {  1.72- 
e(d](6)  is  made  with  respect  to  the  contract 
the  investment  in  the  contract  shall  be 
allocated  by  determining  an  exclusion  ratio 
for  the  contract  as  a  whole  based  on 
separately  computed  exclusion  ratios  with 
respect  to  the  pre-|uly  1986  investment  in  the 
contract  and  the  post-)une  1986  investment  in 
the  contract  in  the  following  manner 

Expectancy  of  A  under  Table  I  and 
i  1.72-5(a)(2),  11.6  (12.1-0,5),  mul- 
tiplied by  $1,000 „ $11,800 

Plus:  Expectancy  of  B  under  Table 
I  and  1 1.72-5(a)(2),  14.5  (15.0- 
0.5),  multiplied  by  $1,000 $14,500 

Pre-)uly  1986  expected  return.- $28,100 

Expectancy  of  A  under  Table  V 

and  S  1.72-5(a)(2).  15.5  (16.0-0.5). 

multiplied  by  $1,000 $15,500 

Plus:  Expectancy  of  B  under  Table 

V  and  §  1.72-5(a)(2),  15.5  (16.0- 

0.5).  multiplied  by  $1,000 »....   $15,500 

Post-June  1986  expected  return $31.000 


38.3 
30.9 


Pre-July  1966  exclusion  ratio 
($10,000  -r  $26,100) 

Post-June  1986  exclusion  ratio 
($9,575  -^  31.000) ~ „.- 

A  and  B  shall  each  exclude  from 
gross  income  $662  (38.3  percent 
of  $1,000+30.9  percent  of  $1,000) 
of  each  $1,000  payment  and  in- 
clude the  remaining  $308  in  gross 
income 


(2)  In  the  case  of  a  contract  providing 
for  specified  annual  annuity  payments 
to  be  made  to  two  persons  during  their 
joint  lives  and  the  payment  of  the 
aggregate  of  the  two  individual 
payments  to  the  survivor  for  his  life,  the 
investment  in  the  contract  shall  be  . 
allocated  in  accordance  with  the 
provisions  of  subparagraph  (1)  of  this 
paragraph.  For  this  purpose,  the 
investment  in  the  contract  (without 
regard  to  the  fact  that  differing  amounts 
may  have  been  contributed  by  the  two 
annuitants)  shall  be  divided  by  the 
expected  return  determined  in 
accordance  with  paragraph  (e)(4)  of 

S  1.72-5.  The  resulting  exclusion  ratio 
shall  then  be  applied  to  any  amounts 
received  as  an  annuity  by  either 
annuitant. 

(3)  In  the  case  of  a  contract  providing 
two  or  more  annuity  elements,  one  or 
more  of  which  provides  for  payments  to 
be  made  in  a  manner  described  in 
paragraph  (b)(3)  of  8  1.72-2.  the 
investment  in  the  contract  shall  be 
allocated  to  the  various  annuity 
elements  in  the  following  manner. 

(i)  If  all  the  annuity  elements  provide 
for  payments  to  be  made  in  the  manner 
described  in  paragraph  (b)(3)  of  S  1.72-2, 
the  investment  in  the  contract  shall  be 
allocated  on  the  basis  of  the  amounts 
received  by  each  recipient  by 
apportioning  the  amount  determined  to 
be  excludable  under  that  section  to  each 
recipient  in  the  same  ratio  as  the  total  of 
the  amounts  received  by  him  in  the 
taxable  year  bears  to  the  total  of  the 
amounts  received  by  all  recipients 
during  the  same  period;  and 

(ii)  If  one  or  more,  but  not  all,  of  the 
annuity  elements  provide  for  payments 
to  be  made  in  a  maimer  described  in 
paragraph  (b)(3)  of  S  1.72-2: 

[a)  With  respect  to  all  annuity 
elements  to  which  that  section  does  not 
apply,  the  investment  in  the  contract  for 
all  such  elements  shall  be  the  portion  of 
the  investment  in  the  contract  as  a 
whole  (found  in  accordance  with  the 
provisions  of  this  section)  which  is 
properly  allocable  to  all  such  elements: 
and 

[b]  With  respect  to  all  annuity 
elements  to  which  paragraph  (b)(3)  of 
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§  1.72-2  does  apply,  the  investment  in 
the  contract  for  aU  sBch  elements  shall 
be  the  investment  in  the  contract  as  a 
whole  (found  in  accordance  wttfa  the 
provisions  of  this  section)  as  reduced  by 
the  portion  thereof  determined  under  (a) 
of  this  subdivistan. 

For  the  purpose  of  determining,  pursuant 
to  [a]  of  this  sttbdhrfsion,  the  portion  of 
the  investment  in  the  contract  as  a 
whole  properly  allocable  to  a  particular 
annuity  element,  reference  shall  be 
made  to  the  present  value  of  such 
annuity  element  determined  in 
accordance  with  paragraph  (e)flMiii)  {b) 
of  i  1.101-2. 

(iii)  in  the  case  of  a  contract  to  which 
paragraph  (d)  of  this  section  applies,  Ais 
paragraph  (b)  is  applied  in  the  manner 
prescribed  in  paragraph  (d)  and,  in 
particdar.  paragraph  (d)(5Kv>  of  Ibis 
section, 
•        *        •        •        • 

(d)  Pre-fufy  199B  andpost-fune  1983 
investment  in  tfie  contract  (1)  This 
paragraph  (dj  applies  to  an  annuity 
contract  If — 

(i)  The  investment  in  the  contract 
includes  a  pie-|Dly  1988  investment  In 
the  contract  and  a  post-fune  1986 
investment  in  the  contract  (botb  as 
defined  in  §  1.72-6(d)(3)>; 

(ii)  The  use  of  a  nraltiple  found  in 
Tables  I  through  VIII  of  f  1.73-9  is 
required  to  detersiine  the  expected 
return  under  the  contract;  and 

(ill)  The  election  described  in 
paragraph  (d)(tH  of  this  section  is  made 
with  respect  to  the  contract. 

(2)  in  the  caae  of  annuity  contract  to 
which  this  paragraph  (d)  applies — 

(i)  All  computations  required  to 
determine  the  amoimt  excludable  from 
gross  income  shall  be  performed 
separately  with  re^wct  to  the  pre-fnly 
1986  investment  in  the  contract  and  the 
post-June  1988  investment  in  the 
contract  as  if  each  such  amount  were 
the  entire  investment  in  the  contract; 

(ii)  The  multiples  in  Tables  I  through 
rv  shall  be  used  for  computations 
involving  the  pre-July  1986  investment  ia 
the  contract  and  the  muIUpies  in  TaUes 
V  through  VUl  shall  be  used  for 
computations  involving  the  post-June 
1986  investment  in  the  contract;  and 

(iii)  The  amount  excludable  from 
gross  income  shall  be  the  sum  (rf  the 
amounts  determined  under  the  separate 
computations  required  by  paragraph 
(dK2Ki)  of  this  section, 

(3)  For  purposes  of  the  regulations 
under  section  72,  the  pre-July  1986 
investment  in  the  contract  and  post-June 
1986  investment  in  the  contract  are 
determined  in  accordance  with  the 
following  rules: 


(i)  (A)  Except  as  provided  in  9 1.72-9, 
if  the  annuity  starting  date  of  the 
contract  occurs  before  July  1, 1986,  the 
pre-July  1986  investment  in  the  contract 
is  the  total  investment  in  the  contract  as 
of  the  annuity  starting  date; 

(B)  Except  as  provided  fai  1 1.72-9,  if 
the  annuity  starting  date  of  the  contract 
occurs  after  June  30, 1986,  and  the 
contract  does  not  provide  for  a 
disqualifying  form  of  payment  or 
settlement,  the  pre-July  1986  investment 
in  the  contract  is  the  investment  in  the 
contract  computed  as  of  Jane  3a  1980,  as 
if  June  30, 1986,  had  been  the  later  of  the 
annuity  starting  date  of  the  contract  or 
the  date  on  which  an  amount  is  Snt 
received  thereunder  as  an  annuity; 

(C)  If  the  aimuity  starting  date  of  the 
contract  occurs  after  June  30, 1986,  and 
the  contract  provides,  at  the  option  of 
the  annuitant  or  of  any  other  person 
(including,  in  the  case  of  an  employee's 
annuity,  an  option  exercisable  only  by. 
or  with  the  consent  of.  the  employer^,  for 
a  disqualifying  form  of  payment  or 
settlement,  the  pre-July  1986  investment 
in  the  contract  is  zero  (i.e.,  the  total 
investment  in  the  contract  is  post-June 
1986  investment  in  the  contract). 

(ii)  The  poet-June  1986  invesUnent  in 
the  contract  is  the  amount  by  which  the 
total  investment  in  the  contract  as  of  the 
annuity  starting  date  exceeds  the  pre- 
July  1986  investment  in  the  contracL 

(iii)  For  purposes  of  paragraph  (dK3)(i) 
of  this  section,  a  disqualifying  form  of 
payment  or  settlement  is  any  form  of 
payment  or  settlement  (whether  or  not 
selected)  that  permits  the  receipt  of 
amounts  under  the  contract  in  a  form 
other  than  a  life  annuity.  For  exan^>Ie. 
each  of  the  following  options  provides 
for  a  disqualifying  form  of  payment  or 
settlement: 

(A)  An  option  to  receive  a  lump  sum 
in  full  discharge  of  the  obligation  under 
the  contract. 

[Bi  An  option  to  receive  an  amount 
under  the  contract  after  fnne  30, 1986, 
and  before  the  annuity  starting  date. 

(C)  An  option  to  receive  an  annuity 
for  a  period  certain. 

(D)  An  option  to  receive  payments 
under  a  refund  feature  (within  the 
meaning  of  paragraphs  (b)  and  (c)  of  this 
section)  that  is  substantially  equivalent 
to  an  annuity  for  a  period  certain. 

(E)  An  option  to  receive  a  temporary 
life  annuity  (within  the  meaning  of 

S  1.7*-6  (aK3))  that  is  substantially 
equivalent  to  an  aimuity  for  a  period 
certain. 

An  option  to  receive  ahemative  forms  of 
life  annuity  is  not  a  disqualifying  option 
for  purposes  of  paragrafrfi  (d)(3)(i)  of  this 
section.  Thus,  if  the  sole  options 
provided  under  a  contract  are  a  single 
life  annuity  and  a  joint  and  survivor  life 


annuity,  paragraph  (d)(3)(i)  (C]  of  this 
section  does  not  apply  to  such  contracL 

(iv)  For  purposes  of  paragraph 
(d)(3)(iii]  of  this  section,  a  refund  feature 
is  substantially  equivalent  to  an  annuity 
for  a  period  certain  if  its  value 
determined  under  Table  VII  of  5  lJZ-9 
exceeds  50  percent.  Similarly,  a 
temporary  life  aimuity  is  substantially 
equivalent  to  an  annuity  for  a  period 
certain  if  the  multiple  determined  under 
Table  VIII  of  5  1.72-9  exceeds  50 
percent  of  the  maximum  duration  of  the 
annuity. 

(4)  In  any  separate  computation  under 
this  paragraph  (d).  only  the  applicable 
portion  of  other  amounts  (such  as  the 
total  expected  return  under  the  contract, 
or  the  total  amount  guaranteed  under 
the  contract  as  of  the  aimuity  starting 
date)  shall  be  taken  into  account  if  the 
use  of  the  entire  amount  in  such 
computation  is  inconsistent  with  the  use 
in  the  computation  of  only  a  portion  of 
the  investment  in  the  contracL  For 
example,  such  use  is  generally 
inconsistent  if  the  computation  requires 
a  comparison  of  the  investment  in  the 
contract  and  such  other  amount  for  tiie 
purpose  of  using  the  greater  (or  lesser) 
amount  or  the  difference  between  the 
two.  For  purposes  of  the  first  sentence  of 
this  paragraph  (d)(4),  the  apphcable 
portion  is  the  amount  that  beers  the 
same  ratio  to  the  entire  amount  as  the 
pre-July  1986,  investment  in  the  contract 
or  the  post-June  1988  investment  in  the 
contract,  whichever  is  applicable,  bears 
to  the  total  investment  in  the  contract  as 
of  the  annuity  starting  date. 

(5)  Application  to  particular 
computations,  (i)  In  the  case  of  a 
contract  to  whidi  this  paragraph  (d) 
apphes,  the  exclusion  ratio  for  purposes 
of  !  1.72-4  (a)  is  the  sum  of  the 
exclusion  ratios  separately  computed  in 
accordance  with  this  paragraph  (d).  The 
exclusion  ratio  with  respect  to  the  pre- 
July  1986  investment  in  the  contract  is 
determined  by  dividing  the  pre-July  1986 
investment  in  the  contract  by  the 
expected  return  as  found  under  S  172-5 
by  applying  the  appropriate  multiples  of 
Tables  I  through  IV  of  S  1.72-9. 
Similarly,  the  exclusion  ratio  with 
respect  to  the  post-June  1988  investment 
in  the  contract  is  determined  by  dividing 
the  post-Jime  1986  investment  in  the 
contract  by  the  expected  return  as  found 
under  §  1.72-5  by  applying  the 
appropriate  multiples  in  Tables  V 
through  Vm  of  S  1.72-9. 

(ii)  The  applicabih'ty  of  9  1.72-4(d)(2) 
to  a  contract  to  which  this  paragraph  (d) 
applies  shall  be  determined  separately 
with  respect  to  the  post-June  1988 
investment  in  the  contract  and  the  pre- 
July  1986  investment  in  the  contract  and 
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in  each  such  determination  only  the 
applicable  portion  of  the  total  expected 
return  under  the  contract  shall  be  taken 
into  account.  If  {  1.72-4(d)(2)  applies 
with  respect  to  either  such  investment  in 
the  contract,  the  separately  computed 
exclusion  ratio  shall  be  considered  to  be 
the  applicable  portion  of  100  percent. 

(iii)  If  S  1.72-4{d)(3)  applies  to  a 
contract  to  which  this  paragraph  (d) 
applies — 

(A)  The  applicable  portions  (as 
defined  in  paragraph  (d)(4)  of  this 
section)  of  payments  received  under  the 
contract  for  a  taxable  year  shall  be 
separately  computed: 

(B)  The  pre-July  1986  investment  in  the 
contract  and  the  post-June  1988 
investment  in  the  contract  shall  be 
separately  allocated  to  the  taxable  year, 
and 

(C)  The  separate  applicable  portions 
of  the  payments  received  under  the 
contract  for  the  taxable  year  shall  be 
considered  to  be  amounts  received  as  an 
annuity  (for  which  the  exclusion  ratio  is 
100  percent)  only  to  the  extent  they  do 
not  exceed  the  portions  of  the 
corresponding  investments  in  the 
contract  which  are  properly  allocable  to 
that  year. 

See  the  example  in  S  1.72^(d){3)(v). 

(iv)  If  §  1.72-4(e)  applies  to  a  contract 
to  which  this  paragraph  (d)  applies,  the 
exclusion  ratio  shall  be  separately 
computed  with  respect  to  the  pre-JuIy 
1986  investment  in  the  contract  and  the 
post-June  1986  investment  in  the 
contract.  For  purposes  of  the  separate 
computations  under  §  1.72-4{e)(2){ii). 
only  the  applicable  portion  of  payments 
received  shall  be  taken  into  account  and 
the  exclusion  ratio  (100%)  shall  be 
applied  to  the  separately  computed 
portion  allocated  to  each  participant. 

(v)  If  paragraph  (b)(3)  of  this  section 
applies  to  a  contract  to  which  this 
paragraph  (d)  applies,  separate 
allocations  are  required  with  respect  to 
the  pre-July  1986  investment  in  the 
contract  and  the  post-June  1986 
investment  in  the  contract. 
For  purposes  of  the  separate 
computations  required  to  determine  the 
portion  of  the  investment  in  the  contract 
properly  allocable  to  a  particular 
annuity  element,  only  the  applicable 
portion  of  the  present  value  of  the 
annuity  element  determined  in 
accordance  with  §  1.101-2(e)(l)(iii)(b)  is 
taken  into  account. 

(vi)  If  S  1.72-7  applies  to  a  contract  to 
which  this  paragraph  (d)  applies, 
separate  computations  are  required  to 
determine  the  adjustment  to  the  pre-July 
1986  investment  in  the  contract  and  the 
post-June  1986  investment  in  the 
contract.  For  purposes  of  such  separate 


computations,  only  the  applicable 
portions  of  the  amounts  described  in 
5  1.72-7  (b)(3)(ii),(c)(l)(ii)(B), 
(c)(2)(vii)(B),  and  (d)(l)(ii)  are  taken  into 
account.  Similarly,  in  the  case  of 
computations  with  respect  to  the 
guarantee  of  a  specified  amount  under 
§  1.72-7(d)(l).  only  the  applicable 
portion  of  such  amount  is  taken  into 
account. 

(6)  This  paragraph  (d)  applies  to  a 
contract  only  if  the  first  taxpayer  to 
receive  an  amount  as  an  annuity  under 
the  contract  elects  to  perform  separate 
computations  with  respect  to  the  pre- 
July  1986  investment  in  the  contract  and 
the  post-June  1986  investment  in  the 
contract  as  if  each  such  amount  were 
the  entire  investment  in  contract.  If  two 
or  more  annuitants  receive  an  amount 
as  an  annuity  under  the  contract  at  the 
same  time  (such  as  under  a  joint-and- 
last-survivorship  annuity  contract),  an 
election  by  one  of  the  annuitants  is 
treated  as  an  election  by  each  of  the 
annuitants.  The  election  is  made  by 
attaching  a  statement  to  the  first  return 
filed  by  the  taxpayer  for  the  first  taxable 
year  in  which  an  amount  is  received  as 
an  annuity  under  the  contract.  The 
statement  must  indicate  that  the 
taxpayer  is  electing  to  apply  the 
provisions  of  paragraph  (d)  of  S  1.72-6. 
and  must  alsox:ontain  the  name, 
address,  and  taxpayer  identification 
number  of  each  annuitant  under  the 
contract,  and  the  amount  of  the  pre-July 
1986  investment  in  the  contract. 

(7)  If  the  investment  in  the  contract 
includes  a  post-June  1986  investment  in 
the  contract  and  the  election  described 
in  paragraph  (d)(6)  of  this  section  is  not 
made — 

(i)  The  amount  excludable  from  gross 
income  shall  be  determined  without 
regard  to  the  separate  computations 
described  in  this  paragraph  (d);  and 

(ii)  Only  the  multiples  found  in  Tables 
V  through  VIII  shall  be  used  in 
determining  the  amount  excludable  from 
gross  income. 

Par.  5.  Section  1.72-7  is  amended  by 
revising  paragraphs  (b).  (c),  (d),  and  (e). 
and  adding  a  new  paragraph  (f)  to  read 
as  follows: 

i  1.72-7    AdhMtmwrt  In  In  vestment  wh«r« 
a  contract  containa  ■  refund  fMtur*. 

•  •  *  •  * 

(b)  Adjustment  of  investment  for  the 
refund  feature  in  the  case  of  a  single  life 
annuity.  Where  a  single  life  annuity 
contract  to  which  section  72  applies 
contains  a  refund  feature  and  the 
special  rule  of  paragraph  (d)  of  this 
section  does  not  apply,  the  investment 
in  the  contract  shall  be  adjusted  in  the 
following  manner 


(1)  Determine  the  number  of  years 
necessary  for  the  guaranteed  amount  to 
be  fully  paid  by  dividing  the  maximum 
amount  guaranteed  as  of  the  annuity 
starting  date  by  the  amount  to  be 
received  annually  under  the  contract  to 
the  extent  such  amount  reduces  the 
guaranteed  amount.  The  number  of 
years  should  be  stated  in  terms  of  the 
nearest  whole  year,  considering  for  this 
purpose  a  fraction  of  one-half  or  more  as 
an  additional  whole  year. 

(2)  Consult  Table  III  or  VII  (whichever 
is  applicable)  of  S  1.72-9  for  the 
appropriate  percentage  under  the  whole 
number  of  years  found  in  subparagraph 
(1)  of  this  paragraph  and  the  age  (as  of 
the  annuity  starting  date)  and.  if 
applicable,  sex  of  the  annuitant. 

(3)  Multiply  the  percentage  found  in 
subparagraph  (2)  of  this  paragraph  by 
whichever  of  the  following  is  the 
smaller  (i)  The  investment  in  the 
contract  found  in  accordance  with  . 

S  1.72-6  or  (ii)  the  total  amount 
guaranteed  as  of  the  annuity  starting 
date. 

(4)  Subtract  the  amount  found  in 
subparagraph  (3)  of  this  paragraph  from 
the  investment  in  the  contract  found  in 
accordance  with  §  1.72-0. 

The  resulting  amount  is  the  investment 
in  the  contract  adjusted  for  the  present 
value  of  the  refund  feature  without 
discount  for  interest  and  is  to  be  used  in 
determining  the  exclusion  ratio  to  be 
applied  to  the  payments  received  as  an 
annuity.  The  percentage  found  in  Tables 
III  or  VII  shall  not  be  adjusted  in  a 
manner  described  in  paragraph  (a)(2)  of 
S  1.72-^.  These  principles  may  be 
illustrated  by  the  following  examples: 

Example  (1).  On  January  1, 19S4.  a 
husband,  age  8S.  purchased  for  $21,053.  an 
immediate  inslallment  refund  annuity 
payable  SlOO  per  month  for  life.  The  contract 
provided  that  in  the  event  the  husband  did 
not  live  long  enough  to  recover  the  full 
purchase  price,  payments  were  to  be  made  to 
his  wife  until  the  total  payments  under  the 
contract  equaled  the  purchase  price.  The 
investment  in  the  contract  adjusted  for  the 
purpose  of  determining  the  exclusion  ratio  Is 
computed  in  the  following  manner 

Cost  of  the  annuity  contract  (in- 
vestoient  in  the  contract,  un- 
adjusted) „ _.        $21,053 

Amount  to  l>e  received  annually..  $1,200 

Number  of  years  for  which  pay- 
ment guaranteed  ($21,053  di- 
vided by  $1,200) 17.5 

Rounded  to  nearest  whole 
number  of  years -..  18 

Percentage  located  in  Table  III 
for  age  65  (age  of  the  annui- 
tant as  of  the  annuity  starting 
date)  and  18  (the  number  of 
whole  years)  (percent) 30 
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^"fSjICl.  Io'"the  °L^i  dS  ''°""''^'  ^?^  investment  in  the                        applicable)  should  have  been  applied  to 

Mp^ntof$^S                      *a,,«  „  contract  (unadjusted)..........:.......        $11,053     the  lesser  of  these  amounts  since  any 

130  percent  of  $21,053) _. ^^  Post-June  1986  portion  of  the                        excess  of  the  guaranteed  amount  over 

Investmem  in  the  contract  ad-  amount  to  be  received  annu-                          the  investment  in  thp  mntrnrt  fa.  ^n,„^A 

justed  for  the  present  value  of  ally  ($ll,053/$21.053x$1.200)..„             $630      Sfd^riTjS  Wo^  d^S^^ 

the    refund    feature    without  Number  of  years  for  which  pay-                           rnn.HhVoH  a  riS   r 

discount  for  interest  ......._„        $14737  ">«"•                     guaranle^                        constituted  a  refund  of  premiums  or 

—        *n,737         ($ii.053-r$630) ..._ 17  54     °^^^  consideration  paid.  In  such  a  case. 

Rounded     to     nearest     whole  however,  a  different  multiple  might  have 

Example  (2).  Assume  the  same  facts  as  in  number  of  years la      {>««"  obtained  from  Table  UI  or  VU 

example  (1),  except  that  the  total  investment  Percentage  in  Table  VD  for  age                          (whichever  is  applicable)  since  the 

in  the  contract  was  made  after  June  30. 1986.  ^  ""**  ^®  ^^"*  {percent).„ is     number  of  years  for  which  payments 

The  investment  in  the  contract  adjusted  for  Subtract   value   of  the   refund                          were  guaranteed  would  have  been 

the  purpose  of  determining  the  exclusion  feature  to  the  nearest  dollar                         greater. 

ratio  is  computed  as  follows:  («  Percent  of  $11,053) Sl.658         (c)  Adjustment  of  investment  for  the 

Post-June  1986  investment  in  the  I'efund  feature  in  the  case  of  a  joint  and 

Cost  of  the  annuity  contract  (in-  contract     adjusted     for     the                         »u^vVoro/77Ju/fy.  (1)  Except  as  provided 

vestment  in  the  contract  un-  present  value  of  the  refund                          in  paragraph  (c)(2)  of  tiiis  section,  if  a 

adjusted) „ „... $21,053  feature  without  discount  for                        joint  and  survivor  annuity  contract 

Amount  to  be  received  annually  _  $1,200         ""erest $9,395      described  in  paragraph  fb)  (1)  (21  or  (6) 

'^™p„J''   *"*"'"    *t!5  of  5  1.72-5  contains  a  refund  feature  and 

fte?^f«i^»    guaranteed  ,,  .    .,       i.                   .       .                           the  special  rule  of  paragraph  (d)  of  this 

RoSS^^,f-^j.,;;r"wh;i;"            ''•'  L" '^'!J°"''''".7'^  "*""..  u            »ection  does  not  apVoJ^inUstment 

n^beroye.™                                   ,«  8"«f«"'«ed  amount  had  exceeded  the          in  the  contract  shaU  be  adjusted  in  the 

PeiTnuirlnTaW^'^fe-ei;"  'nvestment  in  the  contract  (or  applicable      following  manner 

65  and  18  years  (percent) ...Z..              15  Po™on„«»ereop.  ««  Percentage  found  in         (i)  Find  the  percentage  determined 

Subtract   value  of  the   refund  1  able  UI  or  VU  (whichever  is                        under  the  following  formula: 

feature  to  the  nearest  dollar 

(15  percent  of  $21.053) $3j5a 

Investment  in  the  contract  ad- 

discount  for  interest $17,895  V-— 1— -5— - - 2 JL 

.  .  -      .       N 

Example  (3).  Assume  the  same  facts  as  in 

example  (1).  except  that  the  pre-July  1966  i       u.  u 

investment  in  the  contract  l8$10,000  and  the  v    ti!                                                                     N=The  guaranteed  amount  divided  by  the 

post-June  1986  investment  in  the  contract  is  t  P*"*"'"«*'  rounded  to  the  nearest                 annual  annuity  payable  to  the  primary 

$11,053.  If  the  annuitant  makes  the  election  whole  pert»nt,                                                     annuitant,  rounded  to  the  nearest  integer, 

described  in  { 1.72-6(d)(6),  separate  x=The  age  at  the  nearest  birthday  of  the              P=Tbe  annual  annuity  continued  to  the 

computations  must  be  performed  pursuant  to  -^tnwiy  annuitant,                                                 survivor  annuitant  divided  by  the  annual 

1 1.72-6(d)  to  determine  the  adjusted  y =The  age  at  the  nearest  birthday  of  the                    annuity  payable  to  the  primary 

investment  in  the  contract.  The  pre-July  1986  survivor  annuitant                                                 annuitant 
Investment  in  the  contract  and  the  post-June 
1986  investment  in  the  contract  adjusted  for 
the  purpose  of  determining  the  exclusion 

ratiosare.  respectively.  $7,000  and  $0,395,  "'.''.".' 

determined  as  follows:  '            '                            '■■.*■ '|y-_  N—V4—t, 

Pre-July  1986  investment  in  the 

contract  (unadjusted) ^..„ $10,000 

Pre-July    1986    portion    of    the  ,     _. 

amount  to  be  received  annu'  /i=Thenumberof  survivors  at  age  x,                    dW,-/r»i.  and 
ally  ($10.000/$21.053X  $1,200)....         $570.00 
Number  of  years  for  which 
payment           guaranteed 

($10.000 -$570).._ 17.50  T-VM./!       ^1           . 

Rounded  to  nearest  whole  *»— 2.  ™t*»*«+*«*»+4> 

number  of  years „ „ ig  *"' 

Percentage  in  Table  III  for 
age  65  and  18  years  (per- 
cent)  „ 30 

^eat".^'"t'r  tt^'^^i  (ii)  Multiply  the  percentage  found  in             (iii)  Subtract  the  amount  found  in 

dollar    (30    percent    of  paragraph  (c)(l)(i)  of  this  section  by  the       paragraph  (c)(l)(ii)  of  this  section  from 

$10.000) $3,000  '^''®''  °'  f  A)  ^  investment  in  the                the  investment  in  Uie  contract  found  in 

Pre-July  1986  investment  in  the  contract  found  in  accordance  with                accordance  with  §  1  72-6 

^".?nf  v«1!li""If^K  ^"^  f.*!  '  ^•^^'  °l  ^^  ^V°*^'  "'°°""*                       Jn  ^e  "»«  Of  «  contract  providing  for 

FeTtr  iut"  di?c;ou;rtt'r  fa?e         '  "  °'  "^^  '""**"  "'"''^'^            Pu^^^"'"  ''}''  ^'^'  ^°  »"°  P«"°-  ^ 

interest „            STjooo  the  manner  described  in  paragraph 

...             -•______  (b)(6)  of  §  1.72-5.  this  paragraph  (c)(1)  is 
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applied  as  though  the  older  person  were 
the  primary  annuitant  and  the  younger 
person  were  the  survivor  annuitant.  For 
purposes  of  this  paragraph  (c)(1).  the 
number  of  survivors  at  age^  [U]  is 
determined  under  the  following  table: 


X 

h 

* 

II 

966720. 

7 

900493. 

a  ,,  .  , 

099264. 

"> 

009060. 
966649. 

11   ,  ,,.. 

096620. 

1?                n      ,       , 

966382 

1*     

966135. 

1'                               .     . 

907676. 

15 -  _  

in 

907808. 
907322. 

IT 

907025. 

«#     

998714. 

M 

996387. 

7" 

998044. 

»i            

30jCB<. 

22 — 

904906. 

ft           

QP^^Q^ 

K       

904041. 

26 

903673. 

27 

^              

993060. 
992S63 

29            

092024. 

30 _  

901461. 

31 

32 „   ..  .... 

33    

990878. 
990260. 
989838. 

^                                         

988984 

35  . „ _„    _ 

988303. 

38 

37                

967503 
966846. 

W          ... 

986055. 

30 _.      „„    _. 

965210. 

'O                 .... 

984296. 

*i            

983310. 

42  

*  982230. 

*J      

981048. 

44 . ..   

970742. 

4$ .  . 

97S302 

<• 

976700 

*» 

074045. 

4e 

972992 

49 -..  .   _. 

SO 

51 

52 

S3 _ _ 

970632. 
986447. 
966000. 

963313. 
960375 

S4 

957175. 

H   

953705 

se  ...  _  

049954 

57 .._...        ...   ._ 

58 _  „  

945912. 
941566. 

50 - __ _ 

60 „  .    ...  „... 

936806. 

931903. 

61 

026451 

67    

020540 

69                

914090 

64 

66 

800221 

66 

87 _ 

66           

800426. 
880797. 
870298 

60 ._  

856904. 

71 

72..-    _ 

73 

632316 
816881. 
800078. 

74 

75 

781837. 
762012: 

76 

740743 

T7 

717680.     M 

76 

802780. 

76   .            

665077. 

Ml 

637260. 

61  

007338. 

69 

S7S831 

M 

541010. 

64 

508847. 

¥f 

466831 

an 

432450. 

67„.         ._     

•• 

304136. 
«6369 

X 

k 

no 

316712. 

90           _ 

278683. 

242020. 

ff 

2071SO. 

93             

174602 

94              

14482a 

on        

118151. 

on 

04871  7 

97    

748C3.6 

w 

580422 

99        

441761 

100 

32066.4 

101 

24044.6 

10?       ,„ 

17104.1 

ipn 

11815.5 

iiy 

7886.75 

^<tl^                                   ... 

5054  94 

106  

3066  96 

107              

1779  82 

108 

955  486 

ino 

470  965 

110             

208.668 

Ill 

117 

80  7899 
28  2340 

11"?                  1 

S68620 

'1^ 

1  19385 

115     ... 

.111480 

(2)  If  the  multiples  in  Tables  I  through 
rV  of  S  1-72-9  are  used  to  determine  any 
portion  of  the  expected  return  under  a 
contract  described  in  paragraph  {c)(l)  of 
this  section,  only  the  post-June  1986 
investment  in  the  contract  (if  any)  shall 
be  adjusted  in  the  manner  described  in 
paragraph  (c)(l]  of  this  section,  and  the 
pre-July  1986  investment  in  the  contract 
shall,  in  the  case  of  a  contract  described 
in  paragraph  (b)  (1)  or  (6)  of  S  1.72-5,  be 
adjusted  in  the  following  manner 

(i)  Determine  the  number  of  years 
necessary  for  the  guaranteed  amount  to 
be  fully  paid  by  dividing  the  maximum 
amount  guaranteed  as  of  the  annuity 
starting  date  by  the  amount  to  be 
received  annually  under  the  contract 
The  number  of  years  should  be  stated  in 
terms  of  the  nearest  whole  year, 
considering  for  this  purpose  a  fraction  of 
one-half  or  more  as  an  additional  whole 
year. 

(ii)  Consult  Table  III  of  S  1-72-9  for  the 
appropriate  percentages  under  the 
whole  number  of  years  found  in 
subdivision  (i)  of  this  subparagraph  and 
the  age  (as  of  the  annuity  starting  date] 
and  sex  of  each  annuitant.  If  the 
annuitants  are  not  of  the  same  sex. 
substitute  for  the  female  annuitant  a 
male  annuitant  5  years  younger,  or  for 
the  male  annuitant  a  female  annuitant  5 
years  older,  so  that  Table  III  will  be 
entered  in  both  cases  with  the  ages  of 
annuitants  of  the  same  sex. 

(iii)  Find  the  sum  of  the  two 
percentages  found  in  accordance  with 
subdivision  (ii)  of  this  subparagrapL 

(iv)  To  the  age  of  the  elder  of  the  two 
annuitants  (as  determined  under 
subdivision  (ii)  of  this  subparagraph), 
add  the  number  of  years  (indicated  in 
the  table  below)  opposite  the  number  of 
years  by  which  such  annuitants'  ages 
differ 


Nunlwr  of  year*  difkrtnc*  in  ■■*  (2  mab 

AiMnanto 

old*  ■••10 

ytan 

0  to  1.  inclusive  -._-™_— ... 

2  to  3,  inclusive ~.. 

4  to  S,  inclusive ......_»„ 

6  to  8,  inclusive „_.— ~- — 

9  to  11.  inclusive ......... — 

12  to  15  inclusive ».. 

16  to  20.  inclusive 

21  to  27,  inclusive 

28  to  42.  inclusive 

Over  42 - 

(v)  Consult  Table  III  for  the 
appropriate  percentage  under  the  whole 
number  of  years  found  in  subdivision  (i) 
of  this  subparagraph  and  the  age  and 
sex  of  the  elder  annuitant  as  adjusted 
under  subdivision  (iv)  of  this 
subparagraph. 

(vi)  Subtract  the  percentage  obtained 
in  subdivision  (v)  of  this  subparagraph 
from  the  sum  of  the  percentages  found 
under  subdivision  (iii)  of  this 
subparagraph.  If  the  result  is  less  than 
one,  subdivisions  (vii)  and  (viii)  of  this 
subparagraph  shall  be  disregarded  and 
no  adjustment  made  to  the  investment  in 
the  contract 

(vii)  Multiply  the  percentage  found  in 
subdivision  (vi)  of  this  subparagraph  by 
whichever  of  the  following  is  the 
smaller  (A)  the  investment  in  the 
contract  found  in  accordance  with 
S  1.72-6  or  (B)  the  total  amount 
guaranteed  as  of  the  annuity  starting 
date. 

(viii)  Subtract  the  amount  found  in 
subdivision  (vii)  of  this  subparagraph 
from  the  investment  in  the  contract 
found  in  accordance  with  S  1.72-6. 

(3)  The  principles  of  this  paragraph  (c) 
may  be  illustrated  by  the  following 
examples: 

Example  (1).  Prior  to  July  1, 1988,  Taxpayer 
A,  a  70-year-old  male,  purchases  a  joint  and 
last  survivor  aimuity  for  $33,050.  The  contract 
provides  for  payments  of  $100  a  month  to  be 
paid  first  to  himself  for  life  and  then  to  B,  his 
40-year-old  daughter,  if  she  survives  him.  The 
contract  further  provides  that  in  the  event 
both  die  before  ten  years'  payments  have 
been  made,  payments  will  be  continued  to  C. 
a  beneflciary,  or  to  C's  estate,  until  ten  years' 
payments  have  been  made.  If  there  is  no 
post-Iune  1988  investment  in  the  contract  the 
investment  in  the  contract  adjusted  for  the 
purpose  of  determining  the  exclusion  ratio  is 
computed  in  the  following  manner 

Cost  of  the  annuity  contract  (in- 
vestment in  the  contract  un- 
adjusted)   - $33,060 

Guaranteed  amount  ($1,200X10)..        $12J00 

Percentage  in  Table  UI  for  mala, 
age  70  (or  female,  age  75]  for 
duratioR  of  the  guarantee  (10).  C^      21 
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Percentage    in    Table    III    for  a  specified  amount  the  adjustment  shall  results  in  an  adjusted  investment  in  the 

female,  age  40  (or  male,  age  be  made  by  applying  the  appropriate  contract  of  $23,177.50.  If  A  dies  before 

fee  MQ,     "*'°"  °^  **  «""*""  multiple  from  Table  UI  or  VU  (whichever  receiving  payments  for  15  years  and  the 

' "■■■ ?  is  applicable],  as  otherwise  determined  remaining  payments  are  made  to  B,  his 

Sum    of    percentages    ob-  under  this  section,  to  the  investment  in  beneficiary,  B  shall  exclude  the  entire 

tained — ^  the  contract  or  the  guranteed  amount  amount  of  such  payments  from  his  gross 

Difference  in  years  of  age  be-  whichever  is  the  lesser.  The  piarantee  income  until  the  amounts  so  received  by 

tween   two   males,   aged   70  penod  shaU  be  found  by  dividing  the  B.  together  with  the  amount  received  by 

and  35  (or  2  females,  aged  75  amount  guaranteed  by  the  amount  A  and  excludable  from  A's  gross 

and  40) ! 35  determined  by  placing  the  payments  income,  equal  or  exceed  $25,000.  Any 

Addition,  in  years,  to  older  age....                1  received  during  the  first  taxable  year  (to  excess  and  any  payments  thereafter 

Percentage  in  Table  UI  for  male  guaranteed  amount)  on  an  armual  basis.  received  by  B  shall  be  fully  includible  in 

one  year  older  than  A _ 22  Thus,  if  monthly  payments  are  first  gross  income. 

"'^K^"^  b«»ween  percentages  received  by  a  taxpayer  on  a  calendar              Example  (2).  Assume  the  same  facts 

SeSnn         '^"*"*     **  ^  ^^"'"  ^*"*'  "*  ^"S^*-  **'*  '°*8'  payments  as  in  example  (1).  except  that  the  total 

Value  of  the'rehiiid "feaiii^i'io ■  ^*°  ** f"'!"*  ^^*  ^,7  ^/*""  ^^,  investment  in  the  contract  was  made 

the  nearest  dollar  (1  percent  guaranteed  amount)  for  the  taxable  year  after  June  30. 1988.  The  applicable 

of  $12,000]  ..„ „ $120  ^0"'°  OS  divided  by  5  and  multiplied  by  multiple  found  in  Table  VII  is  3  percent. 

,       ^       .     .                "" 12.  The  guaranteed  amount  would  then  When  this  is  applied  to  the  guaranteed 

IdS   ""fn      ''°"^''!  **«  ^"^^^  ^y  ^^  ""'"'*  °^  ^^^  «"0""*  of  $20,250,  it  results  in  a  refund 

value  of  the  refJ?7fea-  computation  to  obtain  the  guarantee  adjustment  of  $607.50.  The  adjusted 

ture $32,930  P^"°*^-  'f  ^^  contract  merely  guarantees  investment  in  the  contract  in  $24,392.50 

that  proceeds  from  a  unit  or  units  of  a  ($25,000— $607.50). 

fund  shall  be  paid  for  a  fixed  number  of  (e)  Adjustment  of  the  investment  in 

Example  (2).  The  facts  are  the  same  ye&n  or  the  life  (or  lives)  of  an  the  contract  where  more  than  one 

as  in  example  (1).  except  that  the  total  annuitant  (or  annuitants),  whichever  is  annuity  element  is  provided  for  a  single 

Investment  in  die  contract  was  made  *^®  longer,  the  fixed  number  of  years  is  consideration.  In  the  case  of  contracts  to 

after  June  30, 1986.  A  is  73  years  of  age,  ^^  guarantee  period.  The  appropriate  which  paragraph  (b)  of  §  1.72-6  applies 

and  B  is  A's  70  year  old  spouse.  The  percentage  in  Table  ID  or  VII  shall  be  for  the  purpose  of  allocating  the 

percentage  determined  under  the  applied  to  whichever  of  the  following  is  investment  in  the  contract  to  two  or 

formula  in  paragraph  (c)(l](i)  of  this  *^^  smaller  (i)  the  investment  in  the  more  annuity  elements  which  are 

section  is  two  percent.  "Thus,  the  amount  contract  or  (ii)  the  product  of  the  provided  for  a  single  consideration,  if 

determined  under  paragraph  (c)(l)(ii)  of  payments  received  in  the  first  taxable  one  or  more  of  such  elements  involves  a 

this  section  is  $240  (2  percent  of  $12,000),  V^"-  Placed  on  an  annual  basis.  refund  feature,  the  portion  of  the 

and  the  investment  in  the  contract  multiplied  by  the  number  of  years  for  investment  in  die  contract  properiy 

adjusted  for  the  present  value  of  the  which  payment  of  the  proceeds  of  a  unit  allocable  to  each  such  element  shall  be 

refund  featiire  is  $32,810  ($33.050 — $240).  °^  ''"•*•  '"  guaranteed.  adjusted  for  the  refund  feature  before 

(4)  If  an  annuity  described  in  (2)  The  principles  of  this  paragraph  aggregating  all  the  investments  in  order 

paragraph  (b)  of  S  1.72-5  contains  a  niay  be  illustrated  by  the  following  to  obtain  the  exclusion  ratio  which  is  to 

refund  feature  and  the  manner  of  examples:  apply  to  the  contract  as  a  whole, 

determining  the  adjustment  to  the  Example  (1).  Taxpayer  A.  a  50-year-            Example  (l).  If  taxpayer  A,  an  insured  70 

investment  in  the  contract  (or  to  any  old  male  purchases  for  $25,000  a  years  of  age,  upon  maturity  of  an  endowment 

part  of  such  investment]  is  not  contract  which  provides  for  variable  policy  which  cost  him  a  net  amount  of 

prescribed  or  requires  use  of  the  formula  monthly  payments  to  be  paid  to  him  for  $86,000,  elected  a  dual  settlement  consisting 

in  paragraph  (c](l](i)  of  diis  section,  the  his  life.  The  contract  also  provides  that  of  (i)  monthly  payments  for  his  life 

Commissioner  will  determine  the  if  he  should  die  before  receiving  aggregating  $4,146  per  year  with  10  years' 

amount  of  the  adjustment  upon  request.  payments  for  fifteen  years,  payments  ?^^^^*  ''^'*"'?\  T^  ^^^  monjfcly  payments 

S?h"?r r^*  T^'^^!^''  ^"'^  f  .  f  ^"  rf  "."^  ^T^^'X"  %'  °"«^«' 1  S^'yer^ttJS'yea''  l^fT 

birth  of  each  annuitant  die  guaranteed  formula  to  his  estate  or  beneficiary  until  certain,  the  exclusion  ratio  to  be  used  by  both 

amount  the  annual  annuity  payable  to  payments  have  been  made  for  that  a  and  B  if  there  is  no  post-june  1988 

each  annuitant,  and  the  annuity  starting  period.  Beginning  with  the  month  of  investment  in  the  contract  would  be 

date.  Send  the  request  to  the  September,  A  receives  payments  which  determined  in  the  following  manner 

Commissioner  of  Internal  Revenue,  total  $450  for  the  first  taxable  year  of 

^!^™,^??;  OP:E:EP:GA,  Washington.  receipt.  This  amount  placed  on  an  ^'s  expected  rehim  (As  pay- 

D.C.  20224.  annual  basis,  is  $1,350  ($450  divided  by            ments  per  year  of  $4,148  mul- 

(d)  Adjustment  of  investment  in  the  4,  or  $112.50;  $112.50  multiplied  by  12.  or          tiplied  by  his  life  expectancy 

contract  where  paragraph  (b)(3)  of  $1,350).  If  there  is  no  post-June  1986                 from  Table  1  of  12.1] $50,166.80 

§  1.72-2  applies  to  payments.  (\)Vt  investment  in  the  contract  the  B'*  expected  return  (B's  pay- 
paragraph  (b)(3)  of  9  1.72-2  applies  to  guaranteed  amount  is  considered  to  be  ""e"^  P"  year  of  $2,820  mul- 
paymenU  to  be  made  under  a  contract  $20,250  ($1,350X15).  and  the  multiple               *'P''*'*  ^^  *>'*  ''^^  expectancy 

and  diis  section  also  applies  because  of  fttjm  Table  HI  (found  in  the  same                    ™'"  ''"''''^  ^  °^  ^^-^^ ^^-3^^°° 

the  provision  for  a  refund  feature,  an  manner  as  in  paragraph  (b)  of  this                       Sum  of  expected  returns  to 

adjustment  shall  be  made  to  the  section],  9  percent,  applied  to  $20,250                      be   used   in   determining 

investment  in  the  contract  in  accordance  (since  this  amount  is  less  than  the                          exclusion  ratio..- ™ $101.490.80 

widi  this  paragraph  before  making  the  investment  in  the  contract),  results  in  a  percentage    of   total    expected 

computations,  required  by  paragraph  refund  adjustment  of  $1,822,50.  The                  return  attributable  to  As  ex- 

(d)(3)  of  S  1.72-4  and  paragraph  (d)(7}  of  latter  amount  subtracted  fi-om  the                   pectancy            of            life 

S  1.72-5.  In  the  case  of  Uie  guarantee  of  investment  in  the  contract  of  $25,000,              ($5O,l66.80-r$l0l.490.6O] 49.4 
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Percentage  of  total  expected 
return  attributable  to  B's  ex- 
pectancy of  life 
($51.324^$101.490.80) 50.6 

Portion  of  inveatment  in  the 
contract  allocable  to  A's  an- 
nuity (4a4  percent  of  $86.000) ...    S42.464.00 

Portion  of  investment  in  the 
contract  allocable  to  B's  an- 
nuity (50.6  percent  of  $86.000) ...    $43,516.00 

Value  of  the  refund  feature  with 
respect  to  A's  annuity  (per- 
centage from  Table  III  for 
male,  age  70,  and  duration  10, 
or  21  percent,  multiplied  by 
lesser  of  guaranteed  amount 
and  allocable  portion  of  in- 
vestment in  the  contract 
$41.460) $&707.00 

As  allocable  portion  of  the  in- 
vestment in  the  contract  ad- 
justed for  refund  feature 
($42,484  less  $8.707.00) $33,777.00 

Value  of  the  refund  feature  with 
respect  to  B's  annuity  (per- 
centage from  Table  III  for 
male,  age  60.  and  duration  20, 
or  25  percent,  multiplied  by 
lesser  of  guaranteed  amount 
and  allocable  portion  of  in- 
vestment in  the  contract. 
$43.516) $10,879.00 

B's  allocable  portion  of  the  in- 
vestment in  the  contract  ad- 
justed for  refund  feature 
($43,516  less  $10.879.00) $32,637.00 

Sum  of  A's  and  B's  allocable 
portions  of  the  investment  in 
the  contract  after  adjustment 
for  the  refund  feature $66,414.00 

Exclusion  ratio  for  the  contract 
as  a  whole  (total  adjusted  in- 
vestment in  the  contract, 
$66,414.  divided  by  the  total 
expected  return  from  above. 
$101,490.60)  (percent) 65.4 


Example  (2).  Assume  the  same  facts  as  in 
example  (1)  except  that  the  total  investment 
in  the  contract  was  made  after  June  30, 1966. 
The  exclusion  ratio  to  be  used  by  both  A  and 
B  would  be  56.9  percent  determined  as 
follows: 

A's  expected  return  (A's  pay- 
ments per  year  of  $4,146  mul- 
tiplied by  his  life  expectancy 
from  Table  V  of  16.0) $66,336.00 

B's  expected  return  (B's  pay- 
ments per  year  of  $2,820  miU- 
liplied  by  his  life  expectancy 
from  Table  V  of  24.2) $68.244.00 

Sum  of  expected  returns  to  be 
used  in  determining  exclusion 
ratio $134.580.00 

Percentage  of  total  expected 
return  attributable  to  A's  ex- 
pectancy of  life 
($66,336.00 -^$134.580.00) 49J 

Percentage  of  total  expected 
return  attributable  to  B's  ex- 
pectancy of  life 
($68,244.00  ^$134.580.00) 50.7 


Portion  of  investment  in  the 
contract  allocable  to  A's  an- 
nuity (49.3  percent  of  $86.000) ...    $4^398.00 

Portion  of  investment  in  the 
contract  allocable  to  B's  an- 
nuity (50.7  percent  of  $86.000) ...     $43,602.00 

Value  of  the  refund  feature  with 
respect  to  A's  annuity  (per- 
centage from  Table  VU  for 
age  70  and  duration  10,  or  11 
percent  multiplied  by  lesser 
of  the  guaranteed  amount  and 
allocable  portion  of  invest- 
ment in  the  contract  $41,460)....      $4,560.80 

A's  allocable  portion  of  the  in- 
vestment in  the  contract  ad- 
justed for  refund  feature 
($42,398  less  $4,560.60) $37,837.40 

Value  of  the  refund  featiue  with 
respect  to  B's  annuity  (per- 
centage from  Table  VU  for 
age  60  and  duration  20,  or  11 
percent,  multiplied  by  lesser 
of  guaranteed  amount  and  al- 
locable portion  of  investment 
in  the  contract  $43,602) $4,796.22 

B's  allocable  portion  of  the  in- 
vestment in  the  contract  ad- 
justed for  refund  feature 
($43,602  less  $4.79a22) $38.805.78 

Sum  of  A's  and  B's  allocable 

portions  of  the  investment  in 

the  contract  after  adjustment 

for  the  refund  feature $76,643.18 

Exclusion  ratio  for  the  contract 

as  a  whole  (total  adjusted  in- 
vestment    in     the     contract 

$76,643.18    divided    by    the 

total    expected    return    from 

above.  $134,560.00)  (percent) 56,9 


(f)  Adjustment  of  investment  in  the 
contract  with  respect  to  contracts 
subject  to  §  1.72-h(d).  In  the  case  of  a 
contract  to  which  \  1.72-«(d)  (relating  to 
contracts  in  which  amounts  were 
invested  both  before  July  1, 1986,  and 
after  )une  30, 1986]  applies,  this  section 
is  apphed  in  the  manner  prescribed  in 
S  1.72-«(d)  and.  in  particular,  fi  1.72- 
6{d)(5)(vi). 

Par.  6.  Section  1.72-9  is  amended  by 
revising  the  introductory  text  preceding 
the  tables  and  the  concluding  text 
following  the  tables  and  adding  new 
Tables  V.  VI,  VIA,  VII.  and  VIU  to  read 
as  follows: 

§1,72-9    TabtM. 

The  following  tables  are  to  be  used  in 
connection  with  computations  under 
section  72  and  the  regulations 
thereunder.  Tables  I.  II.  UA.  UI,  and  IV 
are  to  be  used  if  the  Investment  in  the 
contract  does  not  include  a  post-June 
1986  investment  in  the  contract  (as 
defined  in  S  1.72-6{d)(3)].  Tables  V.  VI. 
VIA.  Vn,  and  VIII  are  to  be  used  if  the 
investment  in  the  contract  includes  a 
post-June  1986  investment  in  the 
contract  (as  defined  in  S  1.72-6(d)(3)]. 


In  the  case  of  a  contract  under  which 
amounts  are  received  as  an  annuity 
after  June  30, 1986,  a  taxpayer  receiving 
such  amoimts  may  elect  to  treat  the 
entire  investment  in  the  contract  as 
post-June  1986  investment  in  the 
contract  and  thus  apply  Tables  V 
through  VIII.  A  taxpayer  may  make  the 
election  for  any  taxable  year  in  which 
such  amounts  are  received  by  attaching 
to  the  taxpayer's  return  for  such  taxable 
year  a  statement  that  the  taxpayer  is 
electing  under  S  1-72-9  to  treat  the  entire 
investment  in  the  contract  as  post-Jiuw 
1986  investment  in  the  contract.  The 
statement  must  contain  the  taxpayer's 
name,  address,  and  taxpayer 
identification  number.  The  election  is 
irrevocable  and  applies  with  respect  to 
all  amounts  that  the  taxpayer  receives 
as  an  annuity  under  the  contract  in  the 
taxable  year  for  which  the  election  is 
made  or  in  any  subsequent  taxable  year, 
(Note  that  for  purposes  of  the  examples 
in  SS  1.72-4  through  1.72-11  the  election 
described  in  this  section  is  disregarded 
(i.e.,  it  assumed  that  the  taxpayer  does 
not  make  an  election  imder  this 
section).)  See  also  S  1.72-6(d)(3)  for 
rules  treating  the  entire  investment  in  a 
contract  as  post-June  1966  investment  in 
a  contract  if  the  annuity  starting  date  of 
the  contract  is  after  June  30, 1986,  and 
the  contract  provides  for  a  disqualifying 
form  of  payment  or  settlement,  such  as 
an  option  to  receive  a  lump  sum  in  full 
discharge  of  the  obligation  under  the 
contract  In  addition,  see  S  1.72-6(d)  for 
special  rules  concerning  the  tables  to  be 
used  and  the  separate  computations 
required  if  the  investment  in  the 
contract  includes  both  a  pre-July  1988 
investment  in  the  contract  and  a  post- 
June  1986  investment  in  the  contract  and 
the  election  described  in  \  1.72-6(d)(6)  is 
made  with  respect  to  the  contract 
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TABt£  VI.-OROINARY  joint  UfE  and  LAST  SURVWOR  ANNUITIES;  TWO  UVES-EXPECTED  RETURN  MULTIPLES 
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70.1 
70.1 

7ai 

70.1 

7ao 

70.0 

7oa 

70.0 

69a 


13 


eoa 

79.9 
79.3 

Tea 
Tea 

77.4 

76a 

763 
758 

75a 
74a 

74.4 

74a 

73.6 
73J 
72.9 

T^6 
T2a 

T2.0 

Tia 

T1.6 

Tia 

T1.1 
70.9 

7o.e 

70.6 
70.5 

7oa 
7oa 

70.1 
TOO 
68.9 
698 
68.T 
698 
68.6 
69.S 
69.4 
6S.4 
69.3 
69a 
68.3 
69.2 
69a 
68.1 
69.1 
68.1 
691 
68.0 
69.0 
68.0 
68.0 


A9i 

MiMpIo 

•7 

M 

57 

■• 

•0 

5.0 
4  7 

•1 

to 

as 

4  ^ 

•4 

38 

■s 

■■ 

34 

■7 

3a 

38 
2.8 
2.T 
2.5 

2a 

2.1 
18 

ia 

ia 

1.4 

ia 

1.1 

ia 

a 

a 

.7 

a 
a 

9* 

99 

100 

101 

109 

103 

104 

106 

108 

107 

108 

100 

110 

111 

119 

113 

114 

IIS 

eoa 

798 
788 
788 
776 
778 
764 

Tsa 

T5a 
T48 
T43 
T3.8 
T34 
738 
72.6 
728 
718 
718 
71  a 
71.1 
70.6 
70a 
7a3 
70.1 
70.0 
698 
696 
695 
693 
692 
69.1 

69a 

688 
688 
88.7 
68.6 
686 
685 
685 
684 
684 
66.3 
683 
68.2 

esa 
eea 

681 
661 
68  1 
66.1 

eea 
eea 
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Agw 


57. 
88- 

ao. 

61. 

»- 
as- 


70- 
71. 
78. 
73- 
74. 
75- 
7«. 
77- 
7»- 
7». 
W- 

m- 

K- 

•3. 

84. 
89- 
88.. 
87. 


90. 
91. 

tz. 

98- 

04. 
96. 
98. 

97. 
98- 

90- 
100- 
101- 
102.. 
103- 


10S- 
108- 
107- 
108- 
108- 
110- 
111- 
112- 
113- 
114- 
115- 


76.8 
76.8 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
767 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.8 
786 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.8 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
76.6 
766 
76.6 
766 
76.6 
76.6 


75.8 
75.8 
758 
758 
75.7 
75.7 
757 
75.7 
757 
7S7 
757 
757 
757 
75.7 
757 
75.7 
7S7 
757 
757 
757 
75.7 
75.7 
75.7 
75.7 
757 
757 
75.7 
757 
757 
757 
75.7 
75.7 
757 
756 
756 
75.6 
756 
75.6 
75.6 
75.6 
756 
756 
756 
75.6 
756 
756 
756 
75.6 
75.6 
75.6 
756 
756 
758 
758 
756 
756 
756 
75.6 
75.6 


74.8 
74J 
74J 
74J 
74.8 
74.8 
7*M 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 
74.7 


73.8 
73.8 
73.8 
73J 
73.8 
73.8 
73.8 
73.8 
7a8 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
7a7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
73.7 
737 
73.7 
73.7 
73.7 
73.7 
73.7 
737 
73.7 
73.7 
73.7 
73.7 
737 
73.7 
73.7 
73.7 
73.7 
73.7 


72.9 
72.8 
72.8 
72.8 
72.8 
72.8 
72.8 
72.8 
72.8 
72.8 
72.8 
7^8 
72.7 
7Z7 
72.7 
7a7 
7^7 
72.7 
72.7 
72.7 
72.7 
72.7 
72.7 
7i7 
72.7 
72.7 
72.7 
72.7 
7Z7 
72.7 
72.7 
7^7 
72.7 
7a7 
72.7 
7i7 
72.7 
72.7 
72.7 
72.7 
72.7 
72.7 
7i7 
7Z7 
727 
727 
7Z7 
7i7 
72.7 
7^7 
72.7 
7i7 
72.7 
72.7 
7Z7 
72.7 
72.7 
7^7 
72.7 


10 


71.9 
71.9 
719 
71.8 
71.8 
71.8 
71.8 
718 
71.8 
71.8 
71.8 
71.8 
71.8 
71.8 
718 
71.8 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 
71.7 


11 


70.9 
70.9 
70.9 
70.9 
70.9 
70.8 
70.8 
70.8 
70.8 
70.8 
70.8 
70.8 
70.8 
70.8 
70.8 
70J 
70.8 
70.8 

nj» 

70.8 
70.8 
70.7 
70.7 
7a7 
70.7 
70.7 
70.7 
70.7 
7a7 
7a7 
7a7 
70.7 
7a7 

7a7 

70.7 
70.7 
70.7 
70.7 
70.7 
70.7 
T0.7 
70.7 
70.7 
7a7 
70.7 
70.7 
7a7 
70.7 
7a7 
70.7 
70.7 
70.7 
70.7 
7a7 
70.7 
70.7 
7a7 
70.7 
70.7 


12 


68.9 
80.9 
80.9 
88.9 
88.9 
68.9 
60.9 

aoj 

88.8 
80.8 
608 
80.8 
60.8 
69J 
80.8 
80.8 
68.8 
68.8 
60.8 
60.8 
60.8 
60.8 
88J 
68J 
80.8 
68.8 
68.8 
60.8 
68.8 
80.8 
69.8 
60.8 
80.7 
89.7 
60.7 
80.7 
68.7 
88.7 
88.7 
88.7 
88.7 
88.7 
88.7 
88.7 
89.7 
88.7 
80.7 
80.7 
88.7 
88.7 
68.7 
80.7 
60.7 
88.7 
88.7 
89.7 
68.7 
60.7 
69.7 


13 


86.0 
68.9 
68.9 
88.9 
68.9 
68.9 
68.9 
689 
68.9 
68.9 
68.8 
688 
88.8 
68.8 
68.8 
688 
68.8 
68.8 
68.8 
68.8 
68.8 
68.8 
88.8 
68.8 
88.8 
88.8 
88.8 
68.8 
888 
88.8 
68J 
88.8 
88.8 
68.8 
86.8 
88.8 
88.8 
88.8 
88.8 
88.8 
88J 
88J 
88.8 
888 
68.8 
68.8 
68.8 
88.8 
68.8 
888 
688 
88.8 
68.8 
68J 
68.8 
68J 
68.8 
68.8 
688 


14 


88.0 
08.0 
88.0 
87.9 
67.9 
87.9 
67.9 
87.9 
87.9 
67.9 
67.8 
67.9 
67.8 
67.8 
67.8 
67J 
67.8 
67.8 
67.8 
67.8 
878 
878 
67.8 
87.8 
67.8 
678 
678 
87J 
67J 
67.8 
87.8 
87.8 
874 
87.8 
87.8 
67.8 
87.8 
67.8 
678 
67.8 
67J 
67.8 
67.8 
67.8 
67.8 
67.8 
67.8 
67.8 
87J 
67J 
67.8 
67J 
67.8 
87.8 
67.8 
674 
87.8 
87J 
87.8 


41. 
42. 
43. 
44. 
45. 
48- 
47. 
48- 
48. 
90.1 
51- 
52. 
53- 
54- 
5S- 
58- 
57- 
58- 
50- 
80- 
81- 
62- 
83- 


87. 


70. 
71. 
72. 
73. 
74. 
75. 
76. 
76. 
77. 
78. 
79. 
80- 
81- 
82- 
83. 
84. 
85- 
88- 
87- 


15 


88. 
80. 
91. 
92. 
93- 
94. 
05. 
98. 
97- 
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15.. 
18- 
17- 
18- 
10- 


21- 
22- 
23- 
14. 


36- 
27. 


26. 
30. 
31. 


IMI 


33- 

34. 
36- 


36. 
40- 


15 


73.8 
73.3 
72.9 
72.4 
72.0 
71.6 
71.3 
70.0 
706 
70J 
70.1 
80.8 
68.8 
68.3 
68.1 
88.0 
68J 
686 
68.5 
68.3 
882 
881 
680 
87.0 
67.8 
87.7 


16 


73.3 
72.8 
72J 
71.9 
71.4 
71.0 
70.7 
70J 
70.0 
80.6 
883 
681 
688 
68.6 
68.4 
66.2 
680 
678 
876 
67.5 
674 
67.2 
67.1 
67.0 
888 


17 


72.9 
7^3 
71.8 
71.3 
70.9 
70.5 
70.0 
88.7 
80.3 
60.0 
68.6 
683 
68  1 
87.8 
67.8 
67.4 
VT2 
670 
688 
88.8 
885 
884 
882 
881 


18 


7^4 
71.9 
71.3 
70.8 
70.4 
00.9 
68.5 
88.0 
08.7 
68.3 
68.0 
676 
673 
67  1 
88.8 
886 
68.4 
68.2 
86.0 
6S.8 
86.6 
66.5 
65.4 
68.2 
66.1 
88.0 


19 


7i0 
71.4 
70.9 
70.4 
60.8 
68.4 
68.9 
68.5 
68.1 
67.7 
67.3 
670 
86.7 
684 
881 
86.8 
86.6 
66.4 
66.2 
65.0 
84.8 
84.7 
64.5 
64.4 
84.2 
84.1 


20 


71.8 
71.0 
705 
68.0 
604 
688 
68.4 
67.9 
67.5 
67.1 
86.7 
66.3 
86.0 
66.7 
66.4 
66.1 
64.8 
64.6 
84.4 
84.2 
84.0 
83.8 
63.7 
633 
83.4 
03.3 


21 


71.3 
70.7 
70.0 
60.5 
68.9 
88.4 
67.9 
67.4 
689 
885 
881 
66.7 
85J 
85.0 
84.7 
84.4 
64.1 
63.8 
63.6 
83.4 
83.2 
63.0 
82.8 
8^7 
62.5 
82.4 


22 


70.9 
70.3 
88.7 
609 
68.5 
67.9 
67.4 
889 
884 
88.9 
86.5 
65.1 
64.7 
84J 
84.0 
83.7 
83.4 
811 
82.8 
826 
82.4 
82.2 
82.0 
61.8 
81.7 
81.9 


23 


706 
700 
68.3 
68.7 
68.1 
87.5 
88.9 
884 
86.9 
86.4 
84.9 
64.5 
64.1 
63.7 
83.3 
83.0 
62.7 
6^4 
62.1 
81.8 
81.8 
61.4 
81.2 
81i) 

ttu 

90.7 


24 


703 
80.6 
80.0 
883 
67.7 
67.1 
66.5 
65.0 
66.4 
84.0 
84.4 
63.9 
63.5 
83.1 
62.7 
82J 
62.0 
61.7 
61.4 
61.1 
609 
806 
00.4 
602 
60.0 
58.0 


100. 
101. 
102- 
103- 
104- 
106- 
108- 
107- 
108- 
100- 
110- 
111_ 
112- 
113- 
114- 
115- 


67.7 

67.6 

87.5 

87.5 

87.4 

87.4 

87J 

87J 

87.2 

67.2 

67.2 

87.1 

87.1 

87.1 

67.1 

67.0 

67.0 

67.0 

67.0 

87.0 

67.0 

68.9 

66.9 

689 

889 

889 

86.0 

688 

86.9 

689 

089 

86.9 

888 

66J 

66.8 

688 

688 

86.8 

688 

888 

66.8 

66.8 

888 

688 

688 

66.8 

688 

688 

888 

66.8 

688 

688 

66.8 

66.8 

68J 

86.8 

688 

66.8 

688 

88.8 

888 

888 

688 

66.8 

686 

686 

86.8 

688 

688 

688 

688 

888 

888 

888 

68.8 

688 


16 


687 
687 
886 
88.5 
885 
684 
684 
683 
66.3 
66.2 
66.2 
882 
882 
681 
681 
681 
88.1 
680 
680 
680 
68.0 

e&o 

680 
65.9 
65.9 
659 
65.9 
65.9 
66.9 
659 
65.9 
85.9 
859 
859 
65.9 
65.9 
65.9 
859 
658 
65.8 
659 
858 
856 
658 
656 
65.8 
65.8 
65.8 
658 
658 
65.8 
658 
65.8 
858 
858 
658 
65.8 
658 
66.6 
86.8 
85.8 
65.8 
658 
65.8 
658 
65.8 
656 
858 
65.8 
658 
656 
658 
65.8 
658 
658 
85.8 


17 


65.6 

657 

857 

856 

655 

854 

6&4 

654 

653 

653 

653 

652 

65.2 

66.2 

65.1 

65.1 

651 

651 

850 

65.0 

85.0 

85.0 

66.0 

65.0 

650 

84.9 

84.9 

64.9 

64.9 

64.9 

84.9 

84.9 

84.9 

84.9 

64.9 

64.9 

64.9 

84.9 

64.9 

64.9 

64.9 

64.9 

84.9 

84.9 

84.8 

64.8 

64.8 

64.8 

64.8 

84.8 

84.8 

64.8 

64.8 

64.8 

84.8 

64.8 

64.8 

64.8 

64.8 

64.6 

84.8 

64.6 

64.8 

64.8 

64.8 

84.8 

84.8 

64.8 

64.8 

64.6 

84.8 

84.8 

84.8 

64.8 

64.8 

84.8 


IB 


64.9 

64.8 

64.8 

64.7 

84.8 

64.8 

64.5 

64.4 

64.4 

64.3 

64.3 

64J 

64.2 

64.2 

64.2 

64.1 

64.1 

64.1 

64.1 

64.1 

84.0 

64.0 

64.0 

64.0 

84.0 

e*JO 

64.0 

64.0 

63.9 

63.9 

63.9 

83.9 

63.9 

63.9 

e3J» 

63.9 

63.9 

83.9 

83.9 

63.8 

63.9 

63.9 

63.9 

63.9 

63.9 

63.9 

63.9 

63.9 

63.9 

63.9 

83.9 

63.9 

63.9 

63.9 

63.0 

63.9 

63.9 

63.9 

6a9 

63.9 

8a9 

63.9 

63.9 

63.9 

63.9 

83.9 

83.9 

63.9 

63.9 

83.9 

63.0 

6X9 

63.9 

63.9 

63.9 

63.9 


19 


64.0 
63.9 
63.8 
83Ji 
63.7 
63.6 
63.6 
63.5 
83.5 
63.4 
83.4 
63.3 
63.3 
63.2 
83.2 
63.2 
63.2 
83.1 
63.1 
83.1 
63.1 
63.1 
83.0 
8X0 
83.0 
63.0 
63.0 
83.0 
63.0 
63.0 
62.9 
62.9 
6Z9 
82.9 
62.9 
6^9 
82.9 
63.9 
6Z9 
6^9 
629 
6Z9 
629 
62.9 
62.9 
6Z9 
62.9 
6^9 
82.9 
62.9 
82.9 
62.9 
62.9 
62.9 
6^9 
62.9 
6^9 
62.9 
6^9 
82.9 
62.9 
62.9 
6^9 
82.9 
8^9 
6Z9 
6^9 
6^9 
62.9 
6^9 
62.9 
828 
6^9 
629 
62.9 
62.8 


20 


83.1 
63.0 
62.9 
82.9 
62.8 

ez.7 

626 

K.6 

82.5 

82.5 

624 

82.4 

6a3 

62J 

62.3 

62.2 

82.2 

82.2 

62.1 

82.1 

82.1 

62.1 

62.1 

6^1 

92.0 

62.0 

62.0 

82.0 

82.0 

8^0 

820 

92.0 

6^0 

62.0 

61.9 

61.9 

61.9 

629 

81.9 

81.9 

61.9 

61.9 

81.9 

81.9 

61.9 

61.0 

61.9 

61.9 

61.9 

61.9 

61.9 

61.9 

61.9 

81.9 

81.9 

61.9 

61.9 

61.9 

61.9 

61.9 

81.9 

61.9 

61.9 

61.9 

81.9 

61.9 

61.9 

81.9 

61.9 

61.9 

61.9 

81.9 

61.9 

61.9 

61.9 

61.9 


21 


82J 

62.2 
62.1 
82.0 
61.9 
61.8 
61.7 
61.6 
61.6 
81.5 
81.5 
81.4 
61.4 
81J 
81 J 
81J 
61.2 
61.2 
61i 
61.2 
81.1 
81.1 
61.1 
61.1 
61.1 
81.1 
61.1 
61.0 
61.0 
61.0 
61.0 
61.0 
61.0 
61.0 
81.0 
61.0 
61.0 
61.0 
61.0 
61.0 
60.9 
60.9 
80.9 
80.9 
60.9 
60.9 

eos 

80J 
60J 
60.9 
60l9 
60.9 
60.9 
60.9 
60J 
80.9 
60.9 
60.9 
60.8 
60.9 
60S 
60J 
80.9 
60.9 
60.9 
60.9 
60.9 
60.9 
60.9 
60.9 
60J 
60.9 
80.9 
6a9 
80.0 
60.9 


22 


81.4 
81J 
61.2 
81.1 
81.0 
80.9 
80.8 
887 
6a7 
80J 
60.5 
60.5 
884 
6a4 
884 
603 
903 
80J 
902 
802 
80.2 
80.2 
80.1 
881 
80.1 
80.1 
80.1 
80.1 
80.0 
80.0 
80.0 
90JO 
80.0 
80.0 

eojo 
eojo 
eojo 

60.0 
60.0 
60.0 
60.0 
80.0 
60.0 
60.0 
60.0 
60.0 
60.0 
80.0 
80.0 
80.0 
90jO 
80.0 
59.9 
58.8 
59.9 
58.9 
59.9 
59.9 
59.9 
59.9 
50.9 
58.9 
58.9 
58.9 
59.9 
50.9 
SOJ 
50.9 

sas 
ia.9 

58.9 
S9J 
59.9 

sajt 

S0.9 
S9J 


80.5 
80.4 
80J 
80.2 
60.1 
00.0 
50.9 
59J 
59.7 
50.7 
50.6 
50.8 
50.5 
50.5 
50.4 
50.4 
50.3 
50J 
50.3 
50.2 
50.2 
50.2 
50.2 
50.2 
50.1 
50.1 
50.1 
50.1 
50.1 
50.1 
59.1 
50.0 
50.0 
50i> 
50.0 
59.0 
59.0 
50.0 
59.0 
50.0 
50.0 
58.0 
50.0 
59i> 
59.0 
59.0 
58.0 
59J> 
50.0 
50.0 
50.0 
59.0 
58.0 

5eu> 

50.0 
50.0 
50.0 
59.0 
50.0 
50i> 
59.0 
59.0 
58.0 
59.0 
59.0 
50.0 
50.0 
580 
59.0 
59.0 
58.0 
58.0 
59.0 
50.0 
58.0 
59.0 
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aom 


26- 
26- 
27. 
28- 
20.. 
SD- 
SL 
32. 
33. 


25 


83J 
884 

82.0 
62.5 
621 
81.7 
81.3 
61.0 
60.7 


26 


83.4 
82.9 
62.4 
81.9 
61.5 
61.1 
80.7 
60.4 
080 


24 


S0.7 
50.8 
58.4 
S0.3 
58.x 
59.1 
58.0 
58.0 
58.8 
588 
587 
588 
588 
585 
58.5 
584 
584 
584 
583 
593 
58.3 
582 
58.2 
56.2 
5^3 
583 
581 
581 
581 
58.1 
58.1 
58.1 
58.1 
581 
581 
58i> 
580 
580 
580 
56.0 
580 
56.0 
58.0 
58.0 
58.0 
58.0 
58A 
560 
580 
58.0 
58.0 
S9J0 
56.0 
58.0 
58.0 
580 
58.0 
580 
580 
58.0 
58.0 
58.0 
56.0 
58.0 
56.0 
58.0 
580 
580 
580 
58.0 
58.0 
56.0 
580 
56.0 
580 
58.0 


27 

28 

20 

30 

31 

32 

33 

34 

62.9 

62.5 

62.1 

61.7 

61.3 

61.0 

60.7 

80.4 

02.4 

81.0 

81.5 

61.1 

80.7 

884 

60.0 

50.7 

61.9 

61.4 

80.9 

60.5 

60.1 

59.7 

59.4 

59.0 

81.4 

80.9 

80.4 

00.0 

595 

50.1 

58.7 

584 

80.0 

684 

50.9 

S0.4 

59.0 

585 

58.1 

57.7 

60.5 

60.0 

50.4 

56.9 

584 

58.0 

57.5 

57.1 

00.1 

585 

50.0 

584 

57.9 

57.4 

57.0 

585 

50.7 

50.1 

56.5 

580 

57.4 

589 

56.4 

S6.0 

50.4 

587 

581 

57.5 

57.0 

56.4 

55  9 

555 

45710 
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Agn 

29 

20 

27 

20 

20 

30 

31 

32 

33 

34 

-"•4                   i           ,                   „    ,       , 

004 
001 
90.8 
S0.6 
50.4 
50.2 
50.0 
58.8 
60.7 
56.6 
50.4 
50.3 
S&2 
58.1 
50lO 
57.0 
57.0 
S7J 
87.7 
574 
570 
57.6 
57.6 
57.4 
57.4 
574 
57.3 
57.3 
57.3 
67.3 
67.2 
572 
572 
57.2 
S7.2 
57.1 
57.1 
57.1 
57.1 
57.1 
57.1 
57.1 
57.1 
57.1 
57.1 
57.1 
57.1 
57.0 
57.0 
57.0 
57.0 
57.0 
97.0 
67.0 
57.0 
57.0 
SIA 
57.0 
<70 
57.0 
57.0 
S7.0 
67J> 
57.0 

sta 

57.0 
570 
57.0 
670 
67.0 
570 
57.0 
570 
57.0 
570 
570 
570 
570 
670 
57.0 
57.0 
570 

S07 
90.4 
501 
58.8 
58.6 
58.4 
582 
58.0 
578 
577 
576 
574 
57.3 
572 
57.1 
57.0 
5&0 

saio 

6&0 

507 
S&7 
56.0 
50.6 
96.5 
50.5 
9i4 
50.4 
S&4 
503 
SftJ 
50J 
50.8 
90l2 
50.2 
902 
902 
08:2 
48.2 
98.1 
98.1 
96.1 

s; 

60.1 
98.1 
66.1 
50.1 
50.1 
56.1 
50.1 
90.1 
56.1 
96^1 
50.1 
5&I 
96.1 
96.1 
98.1 
50.1 
96.1 
98iO 
90,0 
9Si> 
56.0 
98,0 
98.0 
50.0 
50.0 
50.0 
90.0 
50.0 
90.0 
50.0 
5&0 
50.0 
50.0 
500 
50.0 
90.0 
90.0 
90.0 
90.0 

9O0 
90.7 
50.4 
90.1 
97.8 
57.7 
574 
57.2 
57.1 
50.0 
507 
50.0 
50.5 
50.3 
602 
50.1 
50.0 
96.9 
96.0 
56.0 
56.7 
56.7 
5&0 
6&0 
95.5 
86.5 
66i4 
S&4 
56.4 
6&3 
56.3 
S6J 
96.3 
56.3 
562 
66.2 
562 
50.2 
5&2 
56.2 
66.2 
56.1 
56.1 
56.1 
56.1 
55.1 
56.1 
9&1 
9&1 
66.1 
56.1 
56.1 
66.1 
95.1 
96.1 
65.1 
56.1 
65.1 
56.1 
56.1 
56.1 
55.1 
56.1 
56.1 
56.1 
56.1 
56.1 
96.1 
56.1 
96.1 
96.1 
56.1 
56.1 
56.1 
55.1 
56.1 
66.1 
96.1 
96.1 
96.1 
66.1 
56.1 

58.4 

5O0 
57.7 
57.4 
570 
50.0 
90.7 
90.4 
60.2 
90.1 
56.0 
56.7 
56.8 
56.5 
96.3 
96.2 
96.1 
96j0 
96.0 
64.0 
54.0 
54.7 
64.7 
64.0 
54.6 
543 
54.6 
64.5 
54.4 
54.4 
54.4 
54.3 
54.3 
S4J 
54.3 
64.3 
54.2 
642 
64.2 
542 
542 
54.2 
542 
542 
542 
54.1 
64.1 
54.1 
54.1 
54.1 
54.1 
54.1 
64.1 
54.1 
54.1 
54.1 
54.1 
54.1 
64.1 
54.1 
54.1 
54.1 
54.1 
64.1 
54.1 
54.1 
54.1 
64.1 
54.1 
54.1 
64.1 
54.1 
64.1 
64.1 
.64.1 
84.1 
54.1 
54.1 
54.1 
54.1 
54.1 
54.1 

57.7 
67.4 
57.0 
56.7 
50.4 
662 
56.0 
96.7 
56.5 
S6J 
56.1 
54.8 
54.8 
648 
54.5 
54.4 
642 
94.1 
64.1 
64.0 
53J 

5ao 

53« 

5a7 

53.0 
63.0 
518 
53.5 
53.6 
63.4 
53.4 
6a4 
53.4 
53.3 
533 
63.3 
53.3 
63.3 
53  2 
53.2 
932 
53i 
53.2 
532 
532 
532 
632 
53.2 
63.2 
63.2 
532 
532 
63.1 
63.1 
53.1 
53.1 
53.1 
53.1 
53.1 
63.1 
53.1 
53.1 
63.1 
69.1 
93.1 
63.1 
63.1 
63.1 
63.1 
53.1 
93.1 

9ai 

93.1 
53.1 
63.1 
63.1 
63.1 
63.1 
63.1 
53.1 
531 
63.1 

67.1 
907 
604 
500 
557 
66.4 
562 
54.0 
54.7 
54.5 
54J 
54.1 
530 

sao 

53.6 
53.5 
53.4 

53.3 

532 

63L1 

53.0 

52.8 

62J 

63.8 

52.7 

6^7 

52.8 

520 

62.5 

52.5 

52.5 

62.4 

52.4 

52.4 

62.4 

52.3 

623 

523 

S2J 

52J 

57.1 

62.2 

622 

62.2 

62.2 

62.2 

62.2 

622 

622 

522 

622 

522 

52.2 

522 

62.2 

52.2 

62.2 

622 

622 

622 

52.2 

622 

522 

62.2 

622 

622 

62.2 

52.2 

52J 

6^2 

62.2 

622 

522 

62.2 

62.2 

62.2 

622 

62.2 

822 

62.2 

62.2 

822 

56.6 

501 
56.8 
56.4 

56.1 
64.7 
545 

542 

53.0 
53.7 
53.6 

63.3 

53.1 

52.0 

62.0 

52.0 

52.5 

52.4 

523 

52.2 

521 

52.0 

51J 

51.0 

514 

61.7 

61.7 

51.6 

516 

518 

51.5 

515 

51.5 

61.4 

61.4 

61.4 

61.4 

61.3 

614 

51.3 

51.3 

51.3 

614 

614 

514 

612 

612 

514 

512 

512 

614 

612 

612 

514 

512 

512 

612 

614 

514 

514 

514 

514 

614 

614 

614 

614 

514 

514 

614 

614 

614 

614 

614 

614 

514 

614 

614 

514 

614 

514 

614 

614 

iOtO 
564 

98.1 
544 
64.4 

54.1 
53.8 
53.6 
534 

524 
52.7 
62.5 

624 

62.1 

614 

614 

517 

51.5 

514 

614 

614 

51.1 

510 

504 

504 

504 

904 

90.7 

90.7 

60.0 

904 

50S 

SO16 

505 

604 

90.4 

90.4 

50.4 

S04 

504 

904 

904 

904 

604 

904 

504 

503 

603 

504 

604 

504 

504 

504 

504 

604 

504 

504 

604 

504 

604 

904 

904 

504 

604 

904 

504 

604 

504 

504 

604 

604 

902 

604 

604 

904 

904 

604 

504 

504 

504 

604 

904 

864 

66.0 
644 
544 
534 

63.4 

63.1 

524 

V            624 

'            624 

624 

61.7 

614 

614 

61.1 

614 

604 

50.7 

504 

904 

503 

404 

80.1 

604 

90.0 

404 

404 

404 

40.7 

40.7 

40.0 

404 

404 

404 

409 

40.6 

40.4 

404 

40.4 

40.4 

40.4 

40.4 

403 

403 

404 

403 

404 

404 

404 

404 

404 

40.3 

404 

404 

404 

404 

404 

404 

404 

403 

404 

404 

404 

40.3 

403 

404 

404 

40J 

404 

404 

404 

40.3 

404 

404 

404 

404 

404 

404 

40.3 

404 

404 

404 

64.0 

!» 

644 

?« 

54.0 

97                 

536 

W 

634 

W 

924 

ja 

62.4 

41 

S£1 

4f 

614 

4f                                                      

614 

44                     <                     L 

614 

49        ,                        ,     , 

814 

"^ 

90.7 

47  

604 

40     

60.3 

<• 

90.1 

50       

6O0 

SI          i 

404 

52       

40.7 

53 

408 

54 

404 

66 

5#                                          

40.3 
404 

fa 

40.1 

St 

401 

!■ 

400 

fO 

40.0 

•1 

40.0 

« 

•Ik 

404 

40.7 

04          .          . 

40.7 

OK 

48.7 

■■ 

486 

fl 

48.6 

0* 

48.8 

w                             ,    , 

406 

*»           . 

48.6 

7» , 

405 

7?                  ,         ■ 

406 

79 

48.4 

74 

48.4 

»5  ,  ,    , 

48.4 

?■                                        ,           , 

48.4 

77,..  ,  , 

404 

7«,  ,                                 

404 

TO  ..                                                          .... 

404 

40     , 

403 

(1 

40.3 

119 

404 

03 

404 

04 

40.3 

f« 

403 

aa 

48.3 

■7 

40.3 

0* 

48.3 

■O'                          ' 

4&3 

•a 

403 

ft.            

4&3 

f» 

48.3 

■n 

48.3 

04 

48.3 

09  ., .           

4&3 

fO 

484 

•7 

48.3 

■■                  ' 

403 

09 

48.3 

MQ 

403 

KM 

484 

toa 

403 

wa 

484 

M4 

48.3 

100 

484 

IM                     

48.3 

to? 

484 

MM 

48.3 

*40 

48.3 

1MI 

483 

«ii  .                     

484 

119 

48.3 

11$      ,              

48.3 

114     

48.3 

lis 

40.3 
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Ag« 

35 

30 

37 

30 

30 

40 

41 

42 

43 

44 

35....   _     . 

54.0 
534 
534 

53.5 
934 
524 

63.0 
52.5 

524 

524 

924 
614 

924 

614 
614 

614 
612 

ooe 

51.4 
M>8 
504 

51.1 
90.4 
404 

904 
60.1 
404 

60.6 

°)B 

40.8 

.97 

401 

Table  VI.-Oro«nary  Joint  Ufe 

AND  Ust  Survivor  Annuities;  Two  Uves— Expected 

Return  Multiples— Continued 

Ag« 

35 

38 

37 

38 

30 

40 

41 

42 

43 

44 

IB 

52.0 

514 

512 

504 

50.4 

50.1 

494 

49.5 

49.2 

48.0 

484 

48.5 

48.4 

484 

484 

474 

47.7 

474 

47.6 

47.4 

47.8 

474 

47.1 

474 

474 

46.9 

46.8 

464 

40.7 

40.7 

40.7 

46.6 

46.6 

404 

46.0 

46.5 

40.6 

4&9 

404 

40.5 

40.4 

40.4 

40.4 

40.4 

46.4 

40.4 

46.4 

46.4 

46.4 

40.4 

464 

40.4 

40.4. 

40.4 

40.4 

40.4 

40.4 

40.4 

40.4 

444 

40.4 

40.4 

46.4 

40.4 

40.4 

46.4 

40.4 

40.4 
40.4 

46.4 

46.4 
46.4- 
46.4 
40.4 

40.4! 
40.4, 
40.4 

514 

514 

504 

502 

484 

484 

481 

464 

484 

484 

484 

474 

474 

47.4 

474 

474 

46.8 

40.7 

404 

404 

40.4 

48.3 

464 

46.1 

464 

464 

46.8 

454 

454 

454 

45.7 

46.7 

45.7 

46.6 

464 

454 

494 

454 

464 

464 

45.5 

454 

454 

454 

45.4 

45.4 

45.4 

45.4 

45.4 

45.4 

46.4 

45.4 

45.4 

45.4 

45.4 

46.4 

46.4 

46.4 

45.4 

46.4 

45.4 

46.4 

45.4 

49.4 

46.4 

45.4 

46.4 

45.4 

45.4 

49.4 

46.4 

45.4 

45.4 

46.4 

45.4 

45.4 

46.4 

45.4 

45.4 

614 

504 

504 

48.6 

494 

484 

48.9 

48.1 

474 

474 

474 

474 

464 

404 

40.4 

462 

464 

454 

454 

454 

45.5 

45.4 

454 

452 

45.1 

45.1 

454 

444 

444 

444 

444 

444 

44.7 

44.7 

44.7 

444 

444 

444 

444 

444 

444 

44.5 

44.5 

444 

444 

444 

44.5 

44.5 

444 

444 

44.5 

44.4 

44.4 

44.4 

44.4 

43.5 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

44.4 

SOS 

50.0 

48.5 

49.1 

484 

482 

474 

47.5 

472 

464 

464 

464 

464 

454 

454 

45.4 

454 

45.1 

44.8 

44.8 

44.7 

44.5 

44.4 

444 

444 

442 

44.1 

44.0 

444 

43.8 

434 

434 

434 

434 

43.7 

43.7 

43.7 

434 

434 

434 

434 

434 

43.6 

43.5 

43.5 

43.5 

43.5 

43.5 

43.5 

434 

434 

434 

43.5 

434 

44.4 

4Z5 

434 

434 

434 

434 

434 

43.5 

434 

434 

43.5 

434 

434 

435 

434 

445 

434 

43.5 

43.5 

434 

43.5 

43.5 

434 

434 

434 

504 
494 
494 
48.5 

48.1 
474 
474 
404 

464 

462 

454 

454 

454 

45.1 

444 

444 

44.4 

442 

44.1 

434 

434 

43.7 

434 

43.5 

43.4 

43.3 

434 

43.1 

43.1 

434 

42.8 

424 

4^9 

424 

424 

424 

4i7 

42.7 

427 

42.7 

424 

4i6 

«4 

424 

424 

424 

420 

4^8 

424 

424 

424 

424 

42.5 

4i5 

43.5 

414 

42.5 

42.5, 

42.5 

42.5 

42.5 

42.5 

445 

42.5 

42.5 

42.5 

4?  5 

424 

4&5 

424 

42.5 

42.5 

424 

424 

4^.5 

4i5 

42.5 

42.5 

42.5 

484 

441 

484 

484 

47.5 

47.1 

46.7 

46.3 

454 

45.5 

452 

44.8 

444 

444 

44.1 

448 

434 

43.4 

43J 

43.1 

43.0 

424 

42.7 

42.8 

424 

42.4 

42.3 

422 

424 

42.1 

420 

42.0 

414 

414 

414 

414 

414 

414 

41.7 

41.7 

41.7 

41.7 

41.7 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

42.5 

404 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

492 
484 
46.1 
47.5 
474 
464 
46.1 
45.7 
454 
444 
444 
444 
43.9 
434 
434 
43.1 

4^8 

4i7 
424 
424 
4^1 

4^o 

414 

41.7 

414 

414 

41.4 

414 

414 

412 

41.1 

41.1 

414 

414 

40.9 

404 

404 

40.8 

404 

404 

40.7 

40.7 

40.7 

4ft7 

40.7 

407 

40.7 

40.7 

40.6 

404 

404 

40.6 

404 

404 

41.0 

38.7 

404 

404 

404 

404 

404 

40.6 

404 

404 

40.0 

404 

40.6 

404 

404 

404 

404 

404 

404 

404 

40.0 

404 

404 

404 

40.6 

464 
482 

47.6 

47.1 

406 

464 

454 

45.1 

44.7 

444 

434 

434 

434 

42.8 

426 

42.4 

4i1 

414 

41.7 

414 

414 

412 

414 

404 

404 

404 

404 

40.4 

40.4 

404 

402 

402 

40.1 

40.1 

404 

404 

394 

39.9 

384 

394 

394 

394 

394 

384 

39.7 

39.7 

397 

39.7 

30.7 

39.7 

39.7 

39.7 

39.7 

39.7 

404 

397 

39.7 

39.7 

39.7 

394 

396 

394 

394 

394 

384 

394 

394 

38.6 

384 

394 

394 

39.6 

39.6 

394 

384 

38.6 

394 

396 

39.6 

10 

J              ato 

484 

40 

41 II 

474 

41 

51.4 
61.1 
904 

472 

4» 

46.7 

*»■ 

46.1 

44_ 

454 

4« 

45.1 

40. 

son 

444 

0 

J07 

44.1 

40 

43.7 

•  -• 

404 

434 

80.. 

424 

81 

404 
484 

447 

484 

484 

484 

48l3 

484 

48.1 

484 

474 

474 

474 

474 

47.7 

47.7 

474 

474 

474 

474 

474 

474 

47.6 

474 

47.4 

47.4 

47.4 

47.4 

47.4 

47.4 

47.4 

47.4 

47.4 

474 

47.4 

474 

474 

474 

474 

474 

474. 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

474 

42.8 

» 

444 

■1 

414 

04 

41.7 

88 

414 

80 

414 

».. 

404 

B8 

40.7 

m 

404 

00.  .         - 

404 

M... 

404 

00.... 

404 

« 

304 

04 

304 

M 

38.7 

384 

» 

304 

08 

38.4 

■■ 

304 

7* 

38.3 

« 

384 

» 

391 

■71... 

301 

74 

384 

M 

394 

7>                                                   - 

38.0 

n 

30.0 

1*.. 

304 

70                        . 

304 

00      

304 

01 

30.9 

09.,                 ,                . 

994 

■9 

384 

.     04 

384 

1-08 

384 

i  -o                                       

384 

to 

384 

■   op     . 

38.7 

80 

38.7 

80 

387 

01 

38  7 

■» 

397 

■a 

387 

•» 

38.7 

as 

38.7 

88 

38.7 

■7 

38.7 

88.... 

387 

aa  . 

387 

H» 

367 

101 

387 

«» 

367 

rea 

387 

KM 

387 

11K 

387 

10a 

387 

107 

387 

Ma... 

387 

100   . 

38.7 

110- 

387 

Til 

387 

112 

38.7 

113.- 

38.7 

f14- 

387 

114»_..          „.;_.       . 

387 

t16      ' 

387 

387 

Age* 

46 

46 

47 

40 

40 

50 

51 

92 

53 

54 

45_   _        

44.1 
434 
432 

4^7 

423 
424 

434 
43.1' 
424 
422 

414 
41.4 

432 
424 
42.1 
41.7 
414 
404 

42.7 
424 

41.7 
414 
40.7 
402 

423 
414 
414 
40.7 
404 
30.7 

424 
41.4 
40.8 
40.2 
38.7 
382 

414 
414 
40.4 
394 
393 
39.7 

414 
404 
404 
39.4 
384 
38.3 

414 
404 
39.7 
39.0 
38.4 
374 

40             „      . 

407 

47    .  .._ ::::"": •" 

40.0 

40. 

38.3 

48 

38.7 

SO...    . 

381 

374 

<^ 


I 
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45713 


51. 


St.. 
SS- 

9S- 


St. 


71. 

n. 

73. 

75_ 
7B- 
77_ 
7t- 


n. 

M- 
85- 
M. 
87_ 


M. 


97._ 

M_ 
M— 
101  _ 
102_ 
103_ 
104_ 
105_ 
108... 
107  ._ 
108_ 
109._ 
110- 
111... 
112_. 
113_ 
114... 
IIS... 


41.8 
41J 
41i) 
407 
404 
40.2 
40.0 
39.7 
39.8 
38.4 
39.2 
39.1 
38J 
38J 

3a7 

38.8 
38.5 

38.4 
38.4 

38.3 
38.2 
38.2 

38.1 
38.1 
38.1 
38.0 
38.0 
38.0 
379 
37.9 
379 
379 
379 
378 
378 
38.8 
378 
378 
37.8 
37.8 
378 
378 
378 
378 
37.8 
378 
37.8 
37.8 
37.8 
37.8 
37.8 
377 
37.7 
377 
377 
37.7 
37.7 
37.7 
377 
377 
37.7 
377 
377 
37.7 


48 


41.8 

40.8 

403 

40.0 

39.7 

39.5 

39.2 

39.0 

38.8 

38.8 

38.4 

38.3 

381 

38.8 

379 

378 

377 

376 

375 

374 

373 

37.3 

37.2 

372 

37.1 

371 

37 1 

370 

370 

37.0 

370 

389 

389 

36.9 

36.9 

38.9 

36.8 

38.9 

38.9 

36.9 

36.8 

36.8 

3&8 

38.8 

36.8 

36.8 

38.8 

36.8 

38.8 

36.8 

3&8 

36.8 

38.8 

36.8 

38l8 

36.8 

38.8 

36.8 

38.8 

38.8 

38J 

36.8 

36.8 

36.8 


47 


404 
400 
39.7 
39.3 
39.0 
38.7 
38.5 
38.2 
380 
37.8 
378 
375 
373 
37.2 
370 
38.9 
36.8 
36.7 
38.8 
38.5 
38.5 
36.4 
36.3 
3&3 
36.2 
38.2 
36.2 
36.1 
36.1 
36.1 
36.0 
36.0 
360 
369 
360 
36.0 
35.9 
359 
359 
35.9 
359 
359 
35.9 
35.9 
359 
35.9 
35.9 
359 
35.9 
359 
35.9 
359 
35.9 
35.9 
35.9 
35.9 
35.9 
359 
359 
35.9 
35.9 
359 
359 
35.9 


39J 
30.4 
39.0 
38.7 
384 
381 
37.8 
375 
37.3 
37.1 
36.9 
36.7 
385 
36.3 
36.2 
38.1 
38.0 
35.8 
35.7 
35.7 
35.8 
35.5 
35.4 
354 
35.3 
3SJ 
3S.3 
35.2 
35.2 
35.2 
35.1 
35.1 
351 
350 
351 
350 
35.0 
35.0 
35.0 
350 
35.0 
35.0 
35.0 
35.0 
35.0 
35.0 
35.0 
35.0 
35.0 
350 
350 
340 
34.9 
349 
34.9 
34.9 
34.9 
34.9 
34.9 
34.9 
34.9 
34.9 
349 
34.9 


49 


39J 

38.8 

38.4 

38.1 

37.7 

37.4 

371 

36J 

36.8 

36.3 

36.1 

35.9 

35.7 

35.5 

35.4 

35.2 

35.1 

35.0 

34.9 

34.8 

34.7 

34.8 

34.8 

34.5 

34.5 

34.4 

34.4 

34.3 

34.3 

34.2 

34.2 

34.2 

34.2 

34.2 

34.1 

341 

34.1 

34.1 

34.1 

34.1 

34.1 

34.1 

34.1 

34.1 

34.0 

34.0 

34.0 

340 

34.0 

34.0 

34.0 

34.0 

34.0 

34.0 

340 

34.0 

34.0 

34.0 

34.0 

34.0 

34.0 

34.0 

34.0 

34.0 


SO 


38.7 

37.9 

37J 

37.1 

36.8 

36.4 

36.1 

35.9 

36.8 

35.4 

35.1 

349 

34.8 

34.6 

34.4 

34.3 

34.2 

34.1 

34.0 

33.9 

338 

33.7 

338 

338 

335 

33.5 

33.4 

33.4 

33.4 

33.3 

33.3 

33.3 

33.2 

33.2 

332 

33.2 

33.2 

33.2 

332 

33.2 

33.2 

33.1 

33.1 

33.1 

331 

33.1 

33.1 

33.1 

33.1 

33.1 

33.1 

33.1 

33.1 

33.1 

33.1 

33.1 

33.1 

33.1 

33.1 

33.1 

331 

331 

3ai 


51 


38.2 
37J 
37J 
36.9 

36.5 
38.1 
35.8 
35.5 
35.2 
34.9 
34« 
34.4 
34.2 
340 
33.8 
336 
33.5 
33.4 
33.2 
331 
33.0 
32.9 
3^8 
32.8 
32.7 
32.8 

3^8 

32.5 
32.5 
32.S 
3Z4 
324 
32.4 
32.3 
32.3 
32.3 
32.3 
32.3 
323 
32.3 
32.2 
32.2 
32.2 
322 
322 
322 
322 
322 
32.2 
32.2 
32.2 
322 
322 
32.2 
322 
32.2 
32.2 
32.2 
32.2 
32.2 
32.2 
32.2 
322 
322 


52 


378 
37.3 
36.8 
36.4 
35.9 
35.6 
352 
34.8 
34.5 
34.2 
33.9 
33.7 
33.5 
33.2 
33.0 
329 
327 
325 
324 
32.3 
322 
32.1 
320 
31.9 
31.8 
31.8 
31.7 
31.7 
31.8 
31.8 
31.5 
313 
31.5 
31.4 
31.4 
31.4 
31.4 
31.4 
31.4 
31.3 
31.3 
313 
31J 
31J 
31.3 
31.3 
31.3 
31.3 
31.3 
31 J 
31J 
313 
31.3 
31.3 
31.3 
31.3 
31.3 
31J 
31.3 
31J 
31J 
31.3 
31J 
31.3 


93 


Table  VL— Ordinary  Joint  UfE  and  Last  Survivor  Annuities;  Two  Lives— Expected  Return  Multiples 


37.3 
36.8 

sej 

3S.8 

35.4 
35.0 
34.6 
34.2 
33.9 
33.8 
33J 
33il 
327 
325 
323 
321 
31.9 
31J 
31.8 
31.5 
31.4 
31.2 
31.1 
31.1 
31.0 
30.9 
30.8 
30.8 
M.7 
30.7 
30.7 

sao 

30.8 
X.8 
30.5 
30.5 
30.5 
30.5 
X.S 
30.5 
30.4 
3a4 

3a4 
3a4 
3a4 
3a4 

30.4 

3a4 

30.4 

3a4 

30.4 
304 

aoA 

30.4 
304 
X.4 
304 
30.4 
304 
30.4 
30.4 
304 
304 
304 


Table  VI.— Ordinary  Joint  UfE  and  Last  Survivor  Annuities;  Two  Lives— Expected  Return  MuLTiPLES-Continued 


Agw 


36L9 
36^ 
3SJ 
30» 

34.* 

34.4 
34.0 
33.8 
33J 
328 
328 
323 

320 
314 
31^8 
31.4 
31.1 
31.0 
304 
30.7 
SOS 
30« 
303 
302 
301 
301 
3O0 
2041 
29JI 

2ao 

294 
29.7 
2ft7 
20.7 
204 
294 
294 
294 
20.0 
200 
294 
29.0 
29.0 
200 
29S 
204 
294 
204 
204 
294 
204 
204 
294 
294 
204 
204 
204 
294 
294 
204 
294 
294 
294 
294 


70., 
77. 
70_ 
7»„ 
00.. 
81.. 
82. 
IS.. 
0«„ 
88'.. 
88- 
87_ 


55 


90.. 
91  _ 
94.. 

83.. 
94.. 
96.. 
96.. 
97- 


100.. 
101.. 
102. 

104. 

104.. 
105.. 
108.. 
107.. 
108.. 
108.. 
110.. 
111.. 
112.. 
113.. 
114.. 
115.. 


292 
291 
29.1 
29.0 
29.0 
28.9 
209 
28.8 
284 
208 
28.7 
26.7 
28.7 
28.7 
287 
28.7 
284 
284 
284 
284 
284 
284 
284 
284 
28.6 
28.8 
284 
208 
284 
28.8 
28.8 
284 
284 
284 
28.6 
284 
284 
284 
284 
28.8 


56 


28.4 
28.3 
28.2 
282 
28.1 
28.1 
28.0 
28.0 
279 
279 
27.8 
27.8 
27.8 
27.8 
274 
274 
274 
27.8 
277 
277 
277 
277 
27.7 
27.7 
27.7 
27  7 
27.7 
277 
277 
27J 
27.7 
27.7 
277 
277 
277 
27.7 
277 
277 
27.7 
27.7 


57 


27.8 
27.5 
27.4 
27.3 
27.3 
27.2 
27i 
27.1 
27.1 
27.0 
27.0 
27.0 
27.0 
26.9 
269 
269 
26.9 
26.9 
28.9 
26.9 
26.9 
26.8 
284 
264 
26.8 
26.8 
264 
284 
26.8 
26.8 
26.8 
264 
264 
264 
284 
264 
264 
264 
264 
264 


58 


26.8 
26.7 
26.6 
28.5 
264 
284 
28.3 
26.3 
26.2 
262 
26.1 
26.V 
26.1 
261 
261 
26.0 
26.0 
26.0 
26.0 
26.0 
26.0 
28.0 
26.0 
26.0 
26.0 
25.9 
254 
254 
254 
25.9 
25.9 
25.9 
254 
254 
25.9 
254 
25.9 
254 
259 
259 


59 


26.0 
25.9 
254 
25.7 
25.6 
25.5 
25.5 
25.4 
25.4 
25.3 
25.3 
25.3 
25.2 
252 
252 
252 
252 
25.1 
25.1 
25.1 
25.1 
25.1 
25.1 
25.1 
25.1 
25.1 
25.1 
25.1 
25.1 
25.1 
25.1 
251 
25.1 
25.1 
251 
250 
25.0 
250 
250 
25.0 


60 


25.2 
25.1 
25.0 
24.9 
24.8 
24.7 
244 
244 
24.5 
24.5 
24.5 
24.4 
24.4 
24.4 
24.3 
24.3 
24.3 
24.3 
24.3 
24.3 
24.2 
24.2 
242 
242 
242 
242 
242 
242 
24.2 
242 
242 
24.2 
242 
242 
242 
242 
242 
242 
242 
24.2 


61 


24.4 
24.3 
24.2 
24.1 
24.0 
239 
234 
23.6 
23.7 
23.7 
234 
234 
23.5 
23.5 
235 
235 
235 
234 
234 
23.4 
234 
23.4 
23.4 
23.4 
23.4 
23.4 
233 
23.3 
23.3 
23.3 
23.3 
233 
23.3 
233 
23J 
23.3 
23.3 
233 
23.3 
23.3 


62 


23.7 
234 
23.4 
23.3 
232 
23.1 
23.0 
23.0 
229 
228 
228 
224 
22.7 
22.7 
22.7 
224 
226 
224 
224 
224 
224 
22.5 
22.5 
225 
22.5 
225 
22.5 
225 
22.5 
22.5 
22.5 
22.5 
225 
22.5 
225 
22.5 
22.5 
22.5 
22.5 
22.5 


63 


234 
224 
227 
224 
224 
223 
223 
22.2 
221 
220 
22.0 
214 
214 
214 
214 
214 
214 
218 
217 
21.7 
217 
21.7 
217 
21.7 
21.7 
21.7 
217 
21.7 
214 
214 
214 
214 
214 
214 
214 
214 
214 
214 
214 
214 


Table  VI.— Ordinary  Joint  Life  and  Last  Survivor  Annuities;  Two  Uves— Expected  Return  Multiples 


Age* 


JMI 


55  __ 

56  __ 

57  ._ 
SO- 
SO— 
80„_ 
81  — 
62  — 
63... 
64.... 
65.... 
88... 
67... 
88... 
88.... 

70  __ 

71  __ 

72  ._ 
73.._ 
74  _ 
7S.. 


34.4 

334 
33.5 

33.1 
327 
323 
324 
31.7 
31.4 
31.1 
30.9 
30.8 
304 
30.2 
301 
29.9 
20.7 
204 
294 
29.4 
294 


334 
33.4 
334 
325 
321 
31.7 
31.4 
314 
30.7 
30.4 
30.2 
294 
29.7 
29.5 
29.3 
29.1 
29.0 
284 
28.7 
284 
28.5 


57 


33.5 
334 
325 
320 
31.8 
312 
304 
304 
30.1 
29.8 
295 
29.2 
29.0 
28.8 
286 
284 
282 
28.1 
279 
27.8 
27.7 


58 


33.1 
325 
324 
314 
31.1 
30.8 
302 
209 
29.5 
29.2 
28.8 
28.8 
28.3 
28.1 
278 
276 
27.5 
27.3 
27.1 
270 
269 


50 


327 
32.1 
314 
31.1 
304 
30.1 
29.7 
29.3 
284 
28.8 
282 
27.9 
278 
27.4 
27,1 
26.9 
28.7 
205 
284 
262 
26.1 


80 


32.3 
31.7 
312 
30.6 
30.1 
20.7 
292 
284 
204 
284 
274 
274 
270 
26.7 
26.5 
26.2 
2O0 
2S4 
25.6 
255 
25.3 


61 


320 
31.4 
304 
30.2 
29.7 
29.2 
28.7 
28.3 
278 
274 
27.1 
26.7 
28.4 
26.1 
254 
256 
25.3 
251 
249 
24.7 
24.6 


317 
314 
30.4 
294 
204 
204 
20.3 
27.8 
27.3 
264 
205 
261 
25.8 
25.5 
252 
24.9 
24.7 
24.4 
24.2 
244 
234 


63 


31.4 
30.7 
SOI 
29.5 
284 
10.4 
274 
27.3 
284 
26.4 
28.0 
25.6 
25.2 
14.9 
244 
244 
244 
234 
23.5 
234 
23.1 


31.1 
304 
294 
29.2 

204 
204 
27.4 
26.0 
28.4 
25.0 
254 
2S.1 
24.7 
244 
24.0 
23.7 
23.4^ 
23.1 
220 
227 
224 


05... 
86  — 
67... 
66.... 
88... 
70— 

71  — 

72  — 

73  „. 
74.... 
75... 
78... 
77... 

78 

79 

80.... 

81 

82.... 
83... 
84.... 
85.... 
86  — 
87... 
88—. 
89-. 
90  ._ 
91 .... 
02... 
99... 

94  _. 

95  _. 

98 

97 

98... 

99 

100.. 
101.. 
102... 
103... 
104.. 
105.. 
108.. 
107... 
108... 
100.. 


64 


224 
221 

214 

214 

21.7 

214 

215 

214 

21.3 

213 

212 

21  1 

21  1 

21.1 

214 

21.0  • 

214 

209 

204 

204 

204 

209 

200 

209 

204 

204 

204 

204 

208 

208 

204 

204 

20.8 

204 

204 

20.8 

204 

208 

204 

20.8 


> 

.     08 

•7 

08 

80 

70 

71 

72 

73 

74 

254 

244 

242 

234 

234 

23.1 

22.8 

22.5 

222 

22.0 

24.6 

24.1 

23.7 

234 

22.9 

225 

222 

214 

214 

21.4 

242 

23.7 

23.2 

228 

22.4 

22.0 

217 

214 

21.0 

204 

23.8 

234 

224 

224 

214 

214 

212 

20.8 

20.5 

202 

23.4 

22.9 

22.4 

214 

214 

21.1 

20.7 

20.3 

20.0 

194 

23.1 

22.5 

224 

214 

21.1 

20.6 

20.2 

194 

194 

191 

224 

222 

21.7 

212 

20.7 

202 

194 

194 

194 

184 

22.5 

214 

214 

20.8 

20.3 

194 

194 

184 

18.5 

182 

22.2 

214 

214 

20.5 

20.0 

194 

194 

184 

18.1 

177 

220 

21.4 

204 

202 

194 

191 

184 

182 

177 

174 

21.8 

21.1 

20.5 

199 

193 

184 

18.3 

174 

174 

189 

21.8 

204 

20.3 

197 

191 

18.5 

184 

174 

174 

165 

21.4 

20.7 

20.1 

194 

184 

184 

177 

172 

16.7 

162 

212 

204 

194 

192 

184 

184 

174 

18.9 

164 

159 

21.1 

20.4 

197 

190 

18.4 

174 

172 

167 

161 

15.6 

214 

202 

194 

184 

182 

174 

174 

16  4 

15  9 

15.4 

20.8 

20.1 

19.4 

18.7 

18.1 

17.4 

164 

162 

15.7 

151 

20.7 

204 

193 

184 

179 

173 

164 

164 

15.5 

14.9 

204 

194 

192 

184 

174 

171 

16.5 

154 

154 

14.7 

20.5 

194 

19.1 

18.4 

177 

174 

16.3 

15.7 

15.1 

144 

20.5 

19.7 

194 

18.3 

174 

164 

162 

154 

154 

14.4 

20.4 

194 

18.9 

182 

17.5 

164 

16.1 

154 

144 

142 

20.4 

194 

184 

18.1 

17.4 

16.7 

164 

15.4 

147 

14.1 

20.3 

194 

184 

184 

174 

164 

154 

15.3 

144 

144 

20.3 

194 

18.7 

184 

172 

16.5 

154 

15.2 

145 

134 

202 

19.4 

18.7 

174 

172 

16.5 

154 

15.1 

145 

13  8 

202 

19.4 

18.8 

174 

17.1 

16.4 

15.7 

15  0 

14.4 

137 

202 

19.4 

164 

174 

171 

16.4 

15.7 

15.0 

14.3 

137 

20.1 

19.3 

184 

174 

171 

18.3 

154 

144 

143 

13.6 

20.1 

194 

18.5 

174 

174 

16.3 

15.6 

149 

142 

134 

20.1 

19.3 

18.5 

174 

170 

16.3 

154 

144 

142 

134 

20.1 

19.3 

185 

177 

174 

16.2 

154 

144 

142 

135 

20.1 

194 

18.5 

177 

174 

162 

154 

14.8 

14.1 

13.5 

20.1 

194 

184 

17.7 

16.9 

162 

154 

144 

14.1 

13.4 

204 

192 

184 

177 

164 

162 

154 

14.7 

14.1 

134 

204 

192 

18.4 

177 

16.9 

16.2 

15.4 

14.7 

144 

13.4 

204 

192 

18.4 

17.7 

18.9 

16.1 

15.4 

147 

144 

13.3 

204 

192 

18.4 

174 

16.9 

16.1 

15.4 

14.7 

144 

13.3 

20.0 

192 

18.4 

174 

169 

16.1 

15.4 

14.7 

144 

13.3 

20.0 

192 

16.4 

174 

16.9 

16.1 

154 

147 

144 

133 

204 

192 

18.4 

174 

16.8 

18.1 

15.4 

144 

134 

133 

20.0 

192 

18.4 

174 

164 

16.1 

154 

144 

134 

133 

20.0 

192 

16.4 

174 

16.8 

16.1 

154 

144 

139 

132 

204 

192 

18.4 

174 

164 

16.1 

15.3 

144 

139 

132 

ao4 

192 

18.4 

174 

16.8 

101 

154 

144 

134 

132 

43714 
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Table  VL— Ordinary  Joint  Ufe  and  Last  Survuvor  Annuties;  Two  LtvES— €xpccteo  Return  Multiples— Continued 


AgM 

as 

M 

•7 

tB 

•9 

70 

71 

72 

73 

74 

I'O 

20.0 
20.0 
20.0 
200 
20.0 
20.0 

19.2 
19.2 
19.2 
19^ 
19.2 
19.2 

184 
18.4 
18.4 
18.4 
18.4 
18.4 

178 
176 
17  6 
17  6 
17.6 
17.6 

16.8 
166 
16.8 
16.8 
168 
16.6 

16.1 
16.0 
160 
160 
160 
16.0 

15J 
1S.3 
15J 
15.3 
1S.3 
1S.3 

14.6 
14.6 
14.6 
14.6 
14J 
14A 

13.9 
13.9 
13.9 
13J 
13J 
13.9 

13.2 

lit 

ta* 

11?    

13.2 

113 

13.2 

114 _ 

1X2 

IIS 

tSJ 

Table  V».— Ordinary  Joint  Uf e  and  Last  Survivor  Annuities;  Two  Lives— Expected  Return  Multiples 


Ages 


75 


78 


77 


78 


79 


80 


81 


63 


75.- 

76_ 

77  _ 

78. 

79.. 

80.. 

81.. 

82.. 

83. 

84.. 

85.. 

B6.. 

87 

88 

89. 

90.. 

91  . 

92 

93.. 

94.. 

95. 

96.. 

97.. 

96. 

99.. 
10O„ 
101.. 
102.. 
103.. 
104.. 
105.. 
106.. 
107.. 
106.. 
109... 
1  to- 
ll 1.. 
112.. 
1 13.. 
114.. 
115_ 


165 
161 
15.8 
15.4 
15.1 
14.9 
14.6 
14.4 
14.2 
14.0 
13.6 
13.7 
115 
134 
133 
13.2 
131 
131 
130 
12.9 
129 
12  9 
128 
t^8 
12  7 
127 
12.7 
127 
12.6 
12.6 
12.6 
126 
12.8 
12.6 
12.6 
12.6 
1i5 
12.5 
125 
125 
12.5 


161 
15.7 
1S4 
15.0 
14.7 
14.4 
14.1 
13.9 
13.7 
13.5 
13.3 
131 
13.0 
12.8 
1Z7 
12.8 
12.5 
125 
12.4 
12.3 
123 
12.2 
12.2 
12.2 
12.1 
121 
121 
120 
12.0 
12.0 
120 
119 
119 
119 
119 
11.9 
11.9 
11.9 
11.9 
11.9 
11.9 


1S6 
15.4 
15.0 
14.6 
14.3 
14.0 
137 
13.4 
13.2 
13.0 
12.8 
126 
124 
12.3 
122 
121 
12.0 
11.9 
11.8 
11.7 
117 
116 
11.6 
115 
115 
11.5 
11.4 
11.4 
11.4 
11.4 
11.3 
11.3 
11J 
11.3 
11.3 
11.3 
11J 
11.3 
112 
112 
112 


15.4 
15.0 
14.6 
Ui 
13.9 
13.5 
13.2 
13.0 
127 
12.5 
12.3 
121 
119 
118 
116 
11.5 
11.4 
11.3 
113 
11.2 
11.1 
11.1 
110 
11.0 
109 
10.9 
tO.8 
10.8 
10.8 
WJ 
10.7 
107 
107 
107 
107 
107 
107 
10.6 
106 
106 
106 


15.1 
14.7 
U3 
13.9 
13.5 
13.2 
12.8 
125 
12.3 
120 
11.8 
11.6 
11.4 
11.3 
11.1 
110 
109 
108 
107 
106 
10.6 
105 
105 
10.4 
10.4 
10J 
10.3 
10.2 
10.2 
102 
10.2 

iai 

10.1 
101 
10.1 

tot 

10.1 
101 

too 

100 
10.0 


14.9 
14.4 
14.0 
13.5 
13.2 
128 
125 
122 
11.9 
11.6 
11.4 
11.2 
110 
10.8 
107 
105 
10.4 
10.3 
10.2 
101 

iai 

100 
9.9 
9.9 
98 
9.8 
9.7 
97 
9.7 
916 
9.6 
9.6 
a6 
9.5 
95 
9.5 
9.5 
95 
95 
95 
95 


14.6 

14.1 

13.7 

13.2 

126 

12S 

121 

11.6 

115 

11i 

11.0 

10.8 

10.6 

10.4 

10.2 

101 

9.9 

9.8 

97 

9.6 

9.6 

9.5 

9.4 

9.4 

9.3 

9.2 

9.2 

92 

9.1 

9.1 

9.1 

9.0 

»ja 

90 
9.0 
9.0 
69 
8.9 
69 
8.9 
&9 


14.4 
13.9 
13.4 
130 
12.5 
122 
11.6 
11.5 
11.1 
109 
10.6 
10.4 

iai 

10.0 
9.6 
9.6 
9.5 
9.4 
9.3 
9.2 
9.1 
9.0 
8.9 
69 
68 
6.7 
6.7 
6.7 
6.6 
6l6 
6.5 
8.5 
6.5 
6.5 
6.4 
64 
6.4 
6.4 
6.4 
64 
6.4 


14.2 

137 

13.2 

127 

123 

11.9 

11.5 

11.1 

106 

10.5 

10.2 

10.0 

9.8 

9.6 

9.4 

9.2 

9.1 

6.9 

6J 

6.7 

&6 

6J 

6.S 

6.4 

6J 

6.3 

6.2 

6.2 

6.1 

6.1 

m 
ao 

60 
7.9 
7.9 
7.9 
7.9 
7.9 
7.9 
7.9 


14.a 
134 

lao 

125 

120 

11.6 

11.2 

10.» 

10.6 

10.2 

9.6 

9.7 

9.4 

9.2 

9.0 

6.6 

6.7 

6.S 

64 

6.2 

6.t 
6.0 
6.0 
7.6 
74 
7.8 
7.7 
7.7 
7.6 
7A 
7.5 
7* 
7.5 
7.5 
7.4 
7.4 
7.4 
7.4 
7.4 
7.4 


Table  VL— Ordinary  Joint  Life  and  Last  Survivor  Annuities;  Two  Lives— Expected  Return  Multiples 


Ages 


67 


90 


91 


93 


65. 
86- 

87  _ 
88- 
89.. 
90.. 
91- 
92- 
93- 
94- 
95- 
96- 
97. 
98.. 
99- 
100_ 
101- 
102- 
103- 
104- 
105.. 
106- 
107.. 
106- 
109- 
110- 
111- 
112.. 
113- 
114_ 


9.6 
9.3 
9.1 
»J» 
6.7 
65 
63 
8.2 
8.0 
7.9 
78 
77 
7.6 
7* 
75 
74 
73 
7.3 
7i 
7i 
7.1 
7.1 
7.1 
7.0 
7.0 
7.0 
70 
7.0 
69 
69 


9.3 
91 
8.8 

8.6 
8.3 
8.2 
8.0 
7.8 
77 
7.6 
7.5 
7.3 
7.3 
72 
7.1 
70 
6.9 
69 
68 
68 
67 
67 
6.6 
66 
6.6 
6.6 
65 
65 
65 
65 


9.1 
68 
8.5 
63 
8.1 
7.9 
77 
75 
74 
72 
7.1 
7.0 
69 
68 
67 
66 
6.6 
65 
6.4 
64 
6.3 
6.3 
62 
6.2 
6.2 
6.2 
61 
6.1 
6.1 
6.1 


8.9 
66 
63 
8.0 
7.6 
75 
7.4 
7i 
7.1 
6.9 
65 
67 
6.6 
65 
64 
6.3 
6.2 
6.2 
8.1 
6.0 
6.0 
59 
5.9 
5.8 
55 
55 
57 
57 
57 
S.7 


67 
53 
51 
7.8 
75 
75 
7.1 
59 
65 
66 
65 
64 
65 
6.2 
51 
60 
S.9 
58 
55 
57 
56 
5.8 
55 
55 
55 
54 
54 
54 
54 
53 


55 

6.2 
7.9 
75 
75 
7.1 
6.9 
6.7 
65 
54 
65 
51 
6.0 
59 
55 
57 
56 
55 
55 
5.4 
5.3 
5.3 
5.2 
6.2 
51 
51 
51 
50 
50 
50 


65 
6.0 
7.7 
7.4 
7.1 
59 
57 
65 
65 
52 
50 
59 
55 
56 
,-  55 
54 
53 
53 
5.2 
51 
5.0 
SO 
4.9 
45 
45 
45 
4.8 
4.7 
4.7 
4.7 


52 

6j0 

75 

75 

7.7 

75 

75 

7.4 

75 

7.2 

7.1 

ca 

65 

65 

65 

6.7 

65 

04 

65 

65 

05 

65 

6.1 

5» 

6.1 

SJ 

5* 

55 

55 

05 

55 

55 

54 

57 

55 

65 

55 

55 

S.t 

54 

55 

50 

55 

5.1 

45 

52 

50 

45 

51 

45 

47 

50 

45 

45 

45 

4.7 

45 

45 

45 

44 

45 

45 

O 

4.7 

45 

42 

45 

4.4 

45 

45 

45 

4t 

45 

45 

4t 

45 

45 

«jO 

45 

45 

40 

4.4 

4.2 

5» 

4^ 

45 

35 

4A 

4.1 

*» 
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Table  VI.-Oroinary  jchnx  Lke:Amd  La»t  Swrmwqr  A«*M«»rjeacTwotwE«-&PEcm*ReTuiwMukTarLES-Continued 

«aM 

66 

86 

87 

88 

89 

90 

91 

92 

90 

94 

115     _. 

&a 

as 

1 

a.% 

&> 

s» 

5» 

47 

4.4 

4t 

SO 

TASkE  VI.-ORDWORY  JONT  kJFE  AND  LOST  SURVMOR  ANNUmB;  TWO  LWCS— EXPECTED  RETURN  MULTIPLES 


Ages 


95__ 

96 

9Z_.. 
90 


ioa_.. 

10l_.. 


103_ 
104_ 
U»_ 
108.- 
107_ 
UK- 


iaa_ 
iTa_ 

11T_ 
112_ 
113_ 
114_ 
115~ 


95 


96 


s» 

1               St 

av 

1               SO 

aa 

4ta 

4lft 

i           «" 

«7 

«s 

«ft 

414 

4lft 

i                 *» 

4t4 

4»2 

413 

1                4l1i 

45 

1                40 

4t 

1                3E» 

4(0 

3» 

4Ui- 

1                3» 

55^ 

3.7 

3» 

35 

35. 

35 

3jft 

;                3.5 

3i7 

3.5 

3.7 

35 

37 

,                35 

3.7 

3.4 

97 


aa 
«» 

47- 

45 
44 
43 

%Si 
3S7 
3<& 
3:6 
3.4 
3.4 
3;4. 
35^ 
35 
3.3 
35 
35 


98 


«» 

*T 
45 
44 

42 

*r 

410 

a» 

3» 
3i7 
XO 

3!S 

3;« 

35 
35 
3:2 
32 
3.1 
3.1 
3.1 
35 


99 


«5 

«« 
4tZ 
«« 

4>a 

X8> 
3i7r 
XC 
315. 
3:4 
35* 
3.2 
3.1 
3;1I 
3XT' 
3Xf 
2.9 
2.9- 
25 
25 


too 


*m 
«s 

4« 

«a 

3E» 

ar 

3t5 
X3i 
3'.Z 
»1' 
3.V 
3)0 
2» 
25< 
25 
28 
2.7 
27 
27 


101 


45 

43. 
41 

4ta 

3M 
37 
3:6 

a4 

3-5 
35 
3.1 
3:0 
25 
25 
27 
27 
25 
2.6 
25 
2:S 
25 


102 


45 
40 
3.9 
3v7 
35 
X4 
3.3 
35 
3.1 

a.9 

2.9. 
27 
27 
26 
2.5 
24 
2.4 

a.4 

23 
25 


103 


4.3 
4.1 
35- 
3* 
35 
XS- 
»3 
3.2 
3.» 
25- 
2.fr 
27 
25 
25 
2.4 
25 
23 
ii 
25 
21 
21 


Tabic  VI 


lY  Joint  Life  and  Last  Survivor  ANNumes;  two  Lives— Expected  Return  Multiples 


105.. 
106.. 
107.. 

taou. 


109.. 
llOt- 

111-. 

112.- 
113~. 
114.- 
116-. 


105 


25 

2.4 
25 
25 
21 
2.0 
25 
15 
15 
15 
15 


108 


24 
25 
22 

21 
2.0 
1.9 
15 
1.7 
1.7 
15 
1.6 


107 


25 
22 

21 
15 
15 
1.7 
1.7 
15 
15 
15 
1.4 


108 


25 

21 
1.9 
15 
1.7 
15 
15 
15 
1.4 
15 
15 


109 


21 
2.0 
1.8 
1.7 
15 
15 
1.4 
15 
15 
12 
1.1 


110 


2.0 
15 
1.7 
1.6 
15 
1.4 
15 
15 
1.1 
1.1 
15 


111 


2.0 
IB 
1.7 
15 
1.4 
15 
15 
1.1 
15 
5 
5 


112 


15 

1.7 

1.6 

15 

15 

12 

1.1 

15 

5 

5 

.6 


113 


1.9 

1.7 

1.9 

1.4 

1.3 

1.1 

15 

5 

.8 

,7 

.7 


Table  VIA.— Annuities  for  Joint  Life  Only;  Two  Lives— Expected  Return  Multiples 


10. 

11. 
n.. 

13.. 
14. 
15- 
18  V. 
17- 
18- 
10- 

ao- 

21- 
21- 

20... 
24- 
25... 
28.. 
27- 
26- 
29  .„ 
30... 
31_ 
32_. 
33_ 
34  _. 
35_ 
36- 
37_ 
36.- 
39- 
40... 
41- 
42- 


895 
885 
68.4 
67.9 
675 
66.7 
66.1 
65.5 
645 
64.1 
63.4 
62.7 
615 
612 
60.4 
595 
58.8 
565 
572 
565 
555 
S46 
53.8 
S2» 
525 
51.1 
505 
49.3 
48.4 
47.5 
465 
457 
445 
43.9 
425 
425 
41.1 
405 


690 
68.5 
68.0 
675 
66.9 
66.4 
655 
65.1 
645 
635 
63.1 
62.4 
81.7 
615 
605 
59.4 
58.7 
575 
575 
565 
554 
545 
53.7 
925 
515 
510 
50.2 
49.3 
48.4 
47.5 
46.6 
45.7 
44.7 
43.8 
42.9 
420 
41.1 
40.1 


68.4 
68.0 
67.5 
67.0 
665 
665 
65.4 
645 
642 
635 
62.9 
62.2 
615 
60.7 
60.0 
592 
56.5 
57.7 
56.9 
50.1 
55.2 
54.4 
535 
927 
515 
515 
50.1 
495 
48.3 
47.4 
46.5 
45.6 
44.7 
43.8 
429 
42.0 
415 
40.1 


67.9 
67.5 
67.0 
66.6 
66.1 
65.5 
655 
64.4 
635 
632 
625 
61.9 
612 
605 
59.6 
59.0 
S8.3 
57.5 
56.7 
56:9. 
55.1 

53.4 
526 
51.7 
50.8 
50.0 
49.1 
485 
47.4 
46.5 
456 
44.6 
43.7 
42.8 
415 
415 
40.1 


675 
865 
66.5 
661 
655 
65.1 
645 
645 
63.4 
62.8 
625 
615 
60.9 
602 
59.5 
585 
58.1 
57.3 
56.5 
565 
55.0 
541 
53.3 
52.5 
515 
505 
49.9 
495 
485 
47.3 
46.4 
45.5 
445 
43.7 
42.8 
415 
415 
40.1 


10 


66.7 
66.4 
66.0 
655 
65.1 
645 
64.1 
635 
635 
625 
615 
615 
60.6 
60.0 
58.3 
58.6 
575 
57.1 
564 
9».» 
545 
940 
535 
52.4 
515 
50.7 
49.8 
495 
48.1 
475 
46.3 
45.4 
44.5 
435 
42.7 
415 
40.9 
40.0 


66.1 
655 
65.4 
650 
645 
64.1 
635 
63.1 
62.6 
62.1 
61.5 
60.9 
605 
59.7 
590 
565 
575 
56.9 
56.  T 
994 
54.6 

sa5 

530 
522 
51.4 
505 
49.7 
48.9 
48.0 
47.1 
46.3 
45.4 
44.5 
43.6 
42.7 
415 
40.9 
405 


12 


655 

65.1 

64.8 

644 

645 

63.6 

631 

627 

622 

61.7 

61.1 

60.5 

599 

593 

58.7 

58.0 

57.3 

56.6 

55.9 

55.2 

54.4 

53.7 

52.9 

52.1 

515 

50.4 


47.9 
475 
465 

465. 

444 
435 
42.6 
41.7 
405 
395. 


114 


15 

T.e 

IS 

t.3 

15 

1.1 

5 

5 

.7 

.6 

.6 


13 


645 

645 

64.2 

638 

634 

63.0 

626 

622 

61.7 

612 

607 

60.1 

596 

590 

584 

57.7 

571 

564 

55.7 

55.0 

54.2 

53.5 

52.7 

515 

51.1 

50.3 

405 

465 

475 

475 

46.1 

4S5 

443 

43.5 

42.6 

417 

4a8 

30.9. 


104 


45 

*» 
S8 
T7 
9.5 
X3 
75 

at 

2« 

2« 
27 
25 

24 
25 
23 
22 

2t 
2f 
20 
20 

1.9 


lis 


15 

15 

1.4 

15 

1.1 

15 

.9 

5 

.7 

5 

5 


14 


64.1 

635 

635 

635 

625 

625 

62.1 

61.7 

615 

60.7 

605 

5a7 

595 

565 

565 

57.4 

56.6 

56.1 

554 

547 

545 

535 

52.5 

51  7 

51.0 

502 

405 

48.5 

477 

46.6 

465 

46.1 

44.3 

434 

425 

415 

40  7 

39.0 


^ 


45716 
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Table  \«A.-ANNuiTies  foi»  Joimt  Ufe  OMkY;  Tmy  Lmes-€xpecte»  Reiwni  UuknpuES-Condnued 


43.. 
44.. 
45.. 
46. 
47.. 

4a.. 

49.. 
SO.. 
51- 
52- 
53- 
54.. 
55- 
56- 
57- 
56- 
50- 
60- 
61- 
62- 
63- 
64- 
65- 
66- 
67- 
'66.. 


70- 
71- 
72- 
73- 
74- 
75- 
76- 
77- 
76.. 
79- 
80.. 
61- 
82.. 
63- 
64- 
65- 
86- 
67- 
66- 
66- 
90.. 
91- 
02- 


94-. 

9S... 

96... 

97-. 

96- 

99... 
100.. 
101... 
102.. 
103.. 
104.. 
106- 
106- 
107.. 
106.. 
106.. 
110- 
111.. 
112.. 
113.. 
114.. 
115- 


36.2 

36.3 
37.4 
SOlS 
364 

94.7 
3M 
32« 
3U 
31.1 
30l2 
29i3 
26.4 
27A 
2&7 
2SA 
24.9 
24.1 
23.2 
22.4 
it* 

aOi7 

19J 
19.1 
18J 
17J 
16.6 
1&0 
16.3 
144 
119 
13.2 

lis 

11« 
11.2 
104 
10X1 
*Ji 
8i0 
*.* 
1» 
lA 
tM 
*S 
6.1 
5.7 
SJ 
SlO 
4.7 
44 
4.1 
3l9 
3.7 
3.4 
Il2 
3bO 
2» 
2.7 
IS 

r» 

2.1 

1.9 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


39.2 
36.3 
37.4 
36.5 
354 
34.7 
334 
324 
32.0 
31.1 
30.2 
29.3 
26.4 
275 
26.7 
25.6 
24.9 
24.1 
23.2 

^^4 

21.5 

20.7 

194 

19.1 

16.3 

175 

16.8 

160 

15.3 

144 

134 

13.2 

124 

114 

11i 

106 

10.0 

94 

0.9 

64 

74 

7.4 

84 

64 

6.1 

5.7 

54 

5.0 

4.7 

4.4 

4.1 

3.9 

3.7 

3.4 

34 

3.0 

24 

2.7 

2.5 

24 

2.1 

14 

14 

1.6 

1.4 

1.3 

1.1 

14 

4 

4 

.7 

.8 

.5 


394 

364 
374 
364 
364 

34.6 
33.7 
324 
31.9 
31.1 
304 
294 
28.4 
27.5 
26.7 
254 
24.0 
24.1 
234 

^^4 

21.5 

20.7 

19.9 

19.1 

18.3 

175 

16.8 

16.0 

154 

144 

134 

134 

12.5 

114 

114 

104 

10.0 

94 

8.9 

8.4 

74 

7.4 

64 

84 

6.1 

5.7 

53 

50 

4.7 

4.4 

4.1 

34 

3.7 

3.4 

34 

3.0 

28 

2.7 

2.5 

23 

21 

10 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

.8 

.5 


39.2 

384 

37.3 

364 

354 

344 

33.7 

324 

31.9 

314 

304 

29.3 

28.4 

275 

264 

25.6 

244 

24.1 

234 

22.4 

214 

20.7 

19.9 

19.1 

18.3 

174 

16.7 

16.0 

15.3 

14.5 

134 

134 

12.5 

114 

114 

104 

10.0 

0.5 

8.0 

9.4 

7.9 

74 

64 

65 

61 

57 

5.3 

5.0 

4.7 

4.4 

4.1 

3.9 

3.7 

34 

34 

3.0 

24 

2.7 

25 

2.3 

2.1 

14 

14 

14 

14 

14 

1.1 

14 

.9 

4 

.7 

.6 

5 


39.1 

364 

374 

36.4 

36.5 

344 

33.7 

32.8 

314 

314 

30.1 

20.3 

28.4 

27.5 

26.6 

254 

34.9 

24.1 

234 

22.4 

214 

20.7 

194 

19.1 

164 

174 

16.7 

16.0 

154 

14.5 

138 

134 

1^5 

114 

114 

104 

104 

94 

84 

8.4 

7.9 

7.4 

64 

65 

6.1 

8.7 

64 

54 

4.7 

4.4 

4.1 

34 

3.7 

3.4 

34 

34 

2.8 

2.7 

24 

,24 

21 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


10 


37.3 
36.4 
364 

344 

33.7 

348 

314 

31.0 

X.I 

294 

26.4 

27.5 

26.6 

2&8 

24.9 

24.0 

234 

22.4 

214 

20.7 

19.0 

10.1 

184 

174 

167 

164 

154 

144 

13.8 

134 

12.5 

114 

114 

104 

10.0 

94 

69 

64 

74 

74 

6.9 

8.5 

6.1 

5.7 

5.3 

54 

4.7 

4.4 

4.1 

39 

17 

14 

12 

3.0 

24 

27 

2.5 

23 

i1 

14 

14 

14 

14 

14 

1.1 

14 

4 

4 

.7 

4 

4 


11 


39.1 
394 

37.3 
36.4 
36.5 

344 

33.7 

324 

314 

314 

30.1 

204 

28.4 

275 

26.6 

294 

244 

244 

234 

224 

214 

207 

19.9 

19.1 

163 

174 

167 

160 

154 

14.5 

134 

134 

12.5 

114 

114 

104 

10.0 

9.5 

69 

64 

74 

7.4 

64 

64 

61 

5.7 

54 

54 

4.7 

4.4 

4.1 

19 

34 

14 

12 

3.0 

24 

2.7 

25 

2.3 

2.1 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


12 


304 

38.1 

374 

364 

36.4 

344 

33.7 

324 

314 

314 

30.1 

204 

28.3 

27.5 

28.6 

25.7 

244 

244 

234 

224 

214 

20.7 

19.9 

19.1 

18.3 

17.5 

167 

160 

154 

144 

134 

134 

12.5 

114 

114 

104 

104 

94 

69 

8.4 

79 

74 

64 

8.5 

61 

17 

54 

54 

4.7 

4.4 

4.1 

34 

34 

14 

34 

30 

24 

2.7 

2.5 

24 

M 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


Table  VIA.— Annuities  fo«  Joint  Life  Only;  Two  Lives— Expected  Return  Multiples 


AgM 


15- 
16- 
17- 
16.. 
19- 
20- 
21- 
22- 
23- 
24- 
25- 
26- 


15 


804 


674 
574 


56.1 
644 
934 


16 


564 
566 

564 

574 
574 
56.7 
56.1 
964 
544 
544 
53.5 
524 


17 


564 

584 

57.8 
574 
58.6 
564 
56.7 
55.1 
54.5 
519 
534 
52.5 


18 


564 

574 
574 
564 
56.4 
55.0 
55.3 
54.7 
544 
53.5 
52.9 
523 


19 


574 
574 
56.8 
56.4 
56.9 
55.4 
64.9 
54.4 
53.8 
534 
526 
62.0 


20 


570 
56.7 
564 
564 
56.4 
54.9 
54.5 
619 
53.4 
624 
524 
514 


21 


56.4 

56.1 
56.7 
564 
54.9 
544 
54.0 
515 
510 
52.4 
514 
514 


22 


564 
56.5 

56.1 
64.7 
54.4 
534 
53.5 
53.0 
52.5 
52.0 
514 
504 


13 


304 

36.1 

374 

36.3 

35.4 

344 

334 

317 

314 

314 

30.1 

294 

28.3 

27.5 

28.6 

26.7 

24.9 

240 

212 

224 

214 

20.7 

104 

10.1 

184 

174 

18.7 

16.0 

153 

144 

118 

134 

124 

114 

114 

10.8 

10.0 

9.4 

69 

6.4 

7.9 

7.4 

69 

6.5 

8.1 

6.7 

64 

54 

4.7 

4.4 

4.1 

34 

34 

14 

34 

3.0 

24 

2.7 

24 

24 

2.1 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


23 


96.1 
544 
54.5 
544 
534 
53.4 
534 
52.5 
52.1 
514 
51.1 
504 


14 


304 

39.1 

374 

364 

35.4 

34.5 

334 

32.7 

314 

W4 

30.1 

294 

294 

274 

264 

25.7 

244 

244 

234 

224 

214 

20.7 

194 

19.1 

184 

174 

16.7 

184 

154 

144 

134 

134 

124 

114 

114 

104 

104 

0.4 

64 

8.4 

74 

7.4 

69 

64 

6.1 

5.7 

54 

54 

4.7 

4.4 

4.1 

19 

34 

14 

34 

34 

24 

27 

24 

24 

11 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


20- 

30. 
3t_ 
32- 
33. 
34. 
3t. 
36- 
37_ 
3ft_ 
3ft- 


544 

544 

534 
534 

534 
524 
52.4 

52.0 
514 
51.1 
50.6 
50.1 


4»_ 

42_ 
43- 
4«_ 
46u. 


15 


4>. 


5t. 

5>- 


9«- 
6»- 


6»-. 
0T„ 
6?_ 
«9_ 
64-. 
89_ 
66- 
87- 


70. 
71. 
72- 
73. 
74. 
75. 
76_ 
77- 
76- 
79. 
10- 
6«_ 
89- 
88- 
84- 

as.. 


87- 


ee.. 

9«- 
9t- 
98- 
94- 
99- 

ae. 

87- 
86- 
08.. 
100- 
lOt- 

we.. 

103- 
T04.. 
105.. 
106- 
107- 
106.. 
106.. 
110.. 
til-. 
112- 
113... 
114- 
V15... 


16 


513 
5l:S 

5a» 

5aa 

494 
48.4 
47lft 
4&7 
4SLft 
49l(> 
44.4 
413 
42.4 
41.4 

4a7 

39.* 

sav 

360 
37.1 
364 

3Sl3  I 
345  < 

316  I 

317  \ 
31.»  '. 
30.9 

3ao 

29.2 

284 
27.4 
240 
25.7 
249 
240 
212 
22.3 
21.5 
2a7 
19.0 
lit 
184 
174 
147 
110 
194 
144 
116 
134 
US 
114 
114 
116 
104 
9L4 

aL» 
a« 

7» 
7.4 
84 
64 

a.t 

&7 
84 
9.» 

47 
44 
47 
34 
34 
14 
14 
10 
84 

a.7 

IS 

13 

It 
1.0 
14 
14 
t.4 
14 
1.1 
1.0 

4 

4 

.7 

4 

.5 


17 


511. 
514  , 

safr 

410 
410 
464 

47.4 

4a» 

4Sl» 

449 

44* 

412 

414 

41.5 

4aft 

317 

314 

310 

37  f 

384 

311 

34.4 

315 

317 

31.» 

309' 

30.0^ 

212 

213 

27.4 

2aL» 

25.7 

24.0 

24.0 

212 

213 

21.5 

2a7 

118 

iia 

113 
17.5 
117 
110 
154 
145 
11» 
lit 

lis 

11.6 
114 
116 

ia» 

14 

a* 
ai4 

74 
7.4 
&> 
IS 
It 
S.7 
54 
10 
47 
44 
4t 
34 
1« 
14 
12 
10 
13 

ir 

IS 

13 

It 
t.O 
14 
14 
14 
1.1 
It 
1.0 

4 

4. 

.7 

.6 

A 


18 


SiLft 

5t.t 

514 

416 

419 

411 

47.3 

415  ' 

417 

448'  I 

440 

4111   , 

424 

4t.4   I 

419 

317 

318 

37.9 

37.0 

311 

317 

34.4 

315 

316 

3T.8 

319 

310^ 

211 

213 

274 

215 

25.7 

246 

240 

21t 

22.3 

21.5 

217 

lis 

110 
113 
17.5 
117 
110 
154 
144 
116 
111 

lis 

11.8 
114 
116 
110 
14 
19 
14 
7.9 
74 
19 
15 
11 
17 
13 
SO 
47 
44 
41 
19 
16 
14 
34 
Iff 
16 
17 
15 
13 
11 
14 
14 
1.6 
1.4 
1.3 
1.1 
1.0 

4 

4 

.7 

.6 

.1 


19 


5T.fr 

519 

504 

414 

417 

47.9 

47.  t 

413 

415 

447 

419 

410' 

412 

41.1 

415 

318 

317 

37.B 

37.a 

311 

354  : 

344  : 

315 

316 

31.7 

319 

310 

211 

213 

27.4 

219 

25.7 

248 

240 

211 

213 

214 

216 

116 

110 

113 

17.5 

117 

110 

15l2 

145 

116 

111 

115 

11.6 

1t4^ 

116 

110 

14 

19 

14 

7.9 

74 

19 

15 

11 

17 

13 

5.0 

47 

4.4 

41 

19 

16 

14 

12 

10 

16 

17 

15 

13 

11 

1.9 

1.6 

t.6 

t.4 

14 

It 

14 
.9 
4 
.7 
.* 
.& 


5*4 

soa 

419 
414 
41S 
47.7 
47.0 
414 
414 
44* 
416 
419 
411 
4t.» 
414 
31S 
31T 
37.1 
311 
31t 
354 
341 
314 
310 
3T.7 
319 
31(7 
211 
214 
274 
215 
217 
248 
240 
21t 
213 
21.5 
216 
116 
110 
112 
17.5 
117 
110 
154 
14S 
118 
111 
115 
11.6 
1t.» 
111 
110 
14 
19 
14 
7.9 
74 
19 
15 
11 
17 
53 
10 
47 
44 
41 
19 
34 
14 
12 
10 
18 
17 
IS 
13 
It 
14 
14 
1.6 
1.4 
14 
1.1 

to 

.9 
4 
.7 

■* 
•4 


20 


21 


5T.» 

513 

49.7 

410 

413 

47S 

416 

410 

412 

444 

41S 

411 

41(7 

411  ; 

413 

314 

311 

37.7 

319 

311  I 

3St  ■ 

344  : 

314  ' 

31S 

3t.7 

318 

219  h 

211 

214 

27.3 

215 

25.6 

246 

218 

211 

213 

21.4 

218 

116 

110 

112 

17.5 

117 

110 

154 

14S 

118 

111 

115 

11.9 

11.2 

116 

110 

14 

19 

14 

7.9 

74 

19 

IS 

11 

17 

13 

10 

47 

44 

41 

10 

16 

14 

12 

10 

18 

17 

15 

13 

11 

t.9 

18 

14 

1.4 

14 

1.1 

1.0 
.9 
4 
.» 
Jk 
.» 


517 
510 
414 
417 
410 
474 
416 
454 
411 
443 
434 
417 
414 
414 
412 
314 
31S 
37.7 
384 
354 
311 
344 
314 
324 
31.6 
314 
219 
210 
214 
273 
26.5 
2S4 
248 
219 
211 
22.3 
21.4 
216 

lie 

110 
112 
17.5 
117 
118 
154 
145 

lie 

111 

115 

114 

114 

116 

110 

14 

19 

14 

74 

74 

19 

15 

11 

17 

5.3 

SO 

47 

4.4 

41 

19 

16 

14 

34 

10 

28 

27 

25 

23 

21 

14 

14 

14 

1.4 

14 

1.1 

1.0 

4 

4 

.7 

4 

.S 


22 


504 
49.7 
49.1 
48.4 
474 
47.1 
464 
454 
444 
44t 
411 
42& 
41.7 
404 
411 
313 
314 
374 
317 
36.9 
364 
344 
MA 
32.4 
31.6 
30.7 
294 
294 
294 
274 
264 
25.6 
244 
23.9 
23.1 
22.2 
21.4 
20.6 
194 
18.0 
164 
174 
16.7 
154 
154 
144 
134 
111 
125 
114 
114 
116 
110 
14 
84 
8.4 
74 
74 
6.9 
15 
11 
17 
13 
5.(^ 
4.7 
4.4 
41 
3.9 
34 
14 
34 
3.0 
28 
2.7 
25 
24 
21 
14 
14 
14 
1.4 
14 
1.1 
1.0 
4 
4 
.7 
4 
4 


504 
49.4 
484 
411 
474 
464 
411 
414 
44.7 
434 
412 
424 
444 
404 
404 
311 
364 
37.4 
364 
354 
349 
341 
394 
314 
31.5 
307 
29.8 
294 
28.1 
27.3 
214 
254 
24.7 
23.9 
23.1 

21.4 

204 

118 

194 

184 

17.4 

117 

154 

154 

144 

134 

111 

125 

114 

114 

116 

10.0 

14 

19 

14 

74 

7.4 

19 

IS 

11 

S7 

S3 

50 

4.7 

4.4 

4.1 

34 

16 

14 

34 

10 

24 

27 

25 

23 

21 

14 

1.8 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

.5 


24 


414 
474 
474 
415 
494 
454 
444 
43L7 
43t0 
424 
414 
48» 

39ta 

so* 

394 
37.4 
384 

36.7 
349 

344 
312 
323 

3f4 
304 
294 
219 
211 
274 
214 
2S4 
247 
234 
234 

21.4 
204 
194 

110 
112 
17.4 
117 
154 
15^ 
144 
118 
lit 
124 
11B 
1t4 
104 
110 
14 
C4 
14 
74 
74 
8.9 
64 
It 
17 
13 
54 
47 
4.4 
41 
34 
34 
14 
34 
10 
28 
27 
25 
24 
21 
14 
14 
14 
t.4 
14 
11 
14 
4 
4 
.7 
» 
S 
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Table  VIA.— Annuities  for  Jo»rr  Life  Ow.y;  Two  Lives— Expected  Return  Multiples 


Table  VIa.— Annucties  for  JotNT  Ufe  Only;  Two  Uves— Expected  Return  Multiples 


30- 


91. 


3»- 

M- 

3S- 
M. 
37. 

3B- 


41  _ 
42. 
43. 


47- 


«>_ 


iti. 


S4- 


se- 

57. 
SB.. 


ao. 


a*.. 


70- 
71_ 
72- 
73_ 
74- 
7S_ 
7«- 
77. 
7«_ 
70- 
•0- 


•1- 
•2- 
■3. 


■4- 


•7- 

M. 


•0. 
•1. 
92- 
93- 


97- 

90- 


100.. 


10t_ 
102.. 
103.. 
104.. 
10S. 
100.. 
107.. 
100.. 
100.. 
IW- 
111- 
112- 
113.. 
114.. 
115- 


S0.2 
40.7 
4012 

4a« 

40.1 
47.5 
40^0 
40^ 
46.0 
44.9 
44.2 
43.5 
420 

4^o 

414 
405 
3017 
30J 
30.1 
37J 
30A 
SOlO 
MM 
34.0 

sai 

323 

314 

sao 

20.7 
20.9 

2ai 

27.2 

2a4 

2&5 

24.7 
23.0 
29U> 

n* 

21.4 
20.0 
IOlO 
19U> 

n» 

17.4 

1C7 

1S.0 

1Sl2 

143 

13.0 

13L1 

125 

11J 

11.2 

KLO 

IOlO 

0.4 

OlO 

0i4 

7J 

7.4 

0.0 

OiS 

0.1 

5.7 

84 

SiO 

4.7 

*A 

4.1 

10 

M 

3L4 

12 

3.0 

24 

a.7 

U 

24 

2.1 
14 
14 
14 

1.4 
14 
1.1 
t4 

'4 
4 
.7 
4 
5 


40.7 
404 
40.7 
404 
47.7 
471 
40.5 
464 
4SJ 
44.0 
44.0 
434 
424 
414 
41.1 
40.3 
39.5 
309 
3&0 
374 
30.3 
36.5 
34.7 
334 
33.0 
324 
31.4 

3a5 

20.7 
20.9 
20.0 
274 
20.3 
25.S 
247 
230 
23.0 
224 
214 
200 
194 
190 
104 
17.4 
16.7 
1S.9 
154 
144 
134 
13.1 
125 
114 
114 
10.0 

lao 

0.4 
0.9 

a.4 

74 
7.4 
0.9 

0.5 

6.1 
57 
6.3 
SO 
4.7 
4.4 
4.1 
34 
3.0 
3.4 
34 
3.0 
20 
27 
25 
23 
21 
14 
14 
14 
1.4 
14 
1.1 
1.0 
4 
4 
.7 
4 
.5 


27 


404 
40.7 
404 
474 
474 
40.7 
404 
45.0 
45.0 
444 
427 
43.0 
423 
414 

4ao 

40.1 

39.4 

36.0 

376 

370 

364 

36.4 

344 

334 

33.0 

321 

314 

304 

20.0 

20.0 

20.0 

27  1 

263 

25.5 

246 

234 

230 

224 

213 

205 

10.7 

"190 

164 

174 

16.7 

159 

154 

144 

128 

121 

125 

114 

114 

104 

10.0 

0.4 

20 

84 

74 

7.4 

20 

64 

21 

27 

54 

50 

4.7 

4.4 

4.1 

29 

34 

24 

34 

3.0 

24 

27 

25 

23 

21 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


48.6 

48.2 

474 
473 
46.6 
46.3 
454 
454 
444 
44.0 
424 
42.7 
421 
41.4 
40.7 
30.9 
304 
324 
377 
36.9 
361 
354 
34.5 
33.7 
329 
321 
314 
304 
204 
20.8 
274 
271 
263 
25.4 
244 
234 
230 
221 
214 
20.5 
197 
129 
164 
17.4 
126 
159 
154 
144 
126 
121 
124 
114 
114 
10.0 
10.0 
24 
20 
23 
78 
7.4 
29 
25 
21 
27 
53 
5.0 
47 
4.4 
4.1 
29 
34 
24 
22 
3.0 
24 
27 
25 
23 
21 
14 
14 
14 
1.4 
14 
1.1 
1.0 
.0 
4 
.7 
4 
4 


421 

477 

473 

428 

424 

460 

46.4 

448 

444 

427 

43  1 

424 

414 

41.1 

40.4 

307 

30.0 

323 

375 

327 

320 

354 

344 

33.6 

328 

324 

314 

X.3 

29.5 

267 

279 

270 

222 

224 

246 

234 

220 

2^1 

213 

20.5 

127 

120 

122 

17.4 

126 

150 

154 

14.5 

128 

121 

124 

114 

114 

126 

120 

24 

20 

23 

74 

74 

29 

25 

21 

27 

53 

20 

4.7 

4.4 

4.1 

20 

34 

24 

22 

20 

28 

27 

25 

23 

21 

1.8 

14 

14 

1.4 

14 

1.1 

14 

.0 

4 

.7 

4 

4 


30 


31 


47.5 

47.1 

40.7 

46.3 

46.9 

464 

44.9 

44.4 

439 

433 

427 

421 

414 

404 

404 

304 

304 

30.1 

374 

300 

364 

360 

343 

335 

32.7 

314 

311 

30.3 

295 

266 

274 

270 

264 

254 

245 

23.7 

229 

221 

213 

20.5 

127 

129 

121 

17.4 

126 

129 

164 

144 

134 

121 

124 

114 

114 

126 

120 

24 

29 

23 

74 

7.4 

64 

25 

21 

27 

64 

20 

4.7 

4.4 

4.1 

20 

26 

24 

34 

20 

24 

27 

24 

23 

21 

14 

14 

14 

1.4 

14 

1.1 

to 

'4 
4 
.7 
4 
4 


40.0 

40.5 

404 

454 

464 

444 

444 

44.0 

43.5 

42.0 

424 

414 

414 

404 

30.0 

304 

304 

374 

37.1 

324 

354 

349 

34.1 

324 

320 

314 

310 

304 

294 

220 

274 

269 

221 

294 

244 

23.7 

22.9 

221 

214 

20.5 

127 

184 

121 

17  4 

126 

154 

154 

14.5 

134 

121 

124 

114 

114 

104 

10.0 

24 

29 

04 

74 

7.4 

29 

25 

21 

27 

54 

20 

4.7 

4.4 

4.1 

20 

34 

24 

34 

20 

24 

27 

25 

23 

21 

14 

14 

14 

1.4 

14 

1.1 

1.0 

.0 

4 

.7 

4 

4 


422 

429 

454 

422 

444 

44.4 

444 

425 

434 

425 

420 

414 

404 

404 

320 

39.0 

304 

374 

304 

322 

325 

34.7 

340 

322 

324 

317 

309 

301 

203 

204 

27.7 

20.9 

20.1 

254 

24.5 

23.0 

22.8 

224 

214 

204 

126 

129 

121 

174 

126 

129 

121 

14.4 

134 

121 

124 

1>4 

114 

10.0 

104 

24 

29 

23 

74 

7.4 

04 

25 

21 

27 

54 

50 

4.7 

4.4 

4.1 

29 

20 

24 

22 

20 

20 

27 

29 

23 

21 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


420 
423 

420 

444 

444 

434 

434 

420 

424 

421 

414 

414 

404 

304 

304 

327« 

320 

37.4 

327 

320 

364 

344 

334 

321 

324 

314 

304 

304 

204 

224 

274 

220 

220 

254 

24.4 

23.0 

224 

224 

214 

20.4 

194 

184 

121 

174 

16.6 

154 

121 

14.4 

127 

121 

124 

114 

114 

126 

120 

24 

29 

23 

74 

7.4 

29 

25 

21 

27 

54 

20 

4.7 

4.4 

4.1 

20 

26 

24 

22 

20 

28 

27 

25 

24 

2T 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


444 
444 
443 
44.0 
43.7 
434 
429 
425 
421 
414 
41.1 
404 
40.1 
305 
304 
30.4 
377 
37.1 
304 
364 
361 
344 
334 
320 
322 
31.4 
30.6 
204 
221 
204 
274 
227 
264 
221 
244 
23.5 
22.7 
214 
214 
204 
104 
104 
18.1 
174 
164 
126 
121 
124 
127 
121 
124 
114 
11.1 
104 
104 
0.4 
20 
23 
74 
7.4 
20 
25 
21 
27 
54 
20 
27 
4.4 
4.1 
20 
34 
24 
34 
34 
24 
27 
24 
24 
21 
1.0 
14 
14 
1.4 
14 
1.1 
14 
4 
4 
.7 
4 
4 


36- 
30- 
37- 
30- 
30.. 
40. 
41  _ 
42. 
43.. 
44- 
45- 
40.. 
47_ 
48-. 
40-. 
SO.. 
51_ 
S2- 
S3.. 
54-. 
S5- 
SO.- 
57  _ 
50- 
50- 
00- 
01- 
02- 
09- 
04- 


07- 

00- 

3: 

71. 
72. 
78.. 
74- 
75- 
70.. 
77.. 
78.. 
70-. 
80- 
81- 
62- 
03- 
84- 
65- 
86- 
67- 
60- 
00- 
90- 
91- 
92.. 
93- 
94.. 
96- 


07- 


100- 
101.. 
102- 
103.. 
104.. 
105.. 
100- 
107.. 
100.. 
100_ 
1t0„ 
111-. 
112- 
113- 
114- 
116.. 


40.7 

404 

327 

304 

304 

320 

37.4 

304 

304 

364 

244 

34.1 

324 

327 

324 

314 

304 

29.7 

294 

264 

27.4 

227 

25.9 

25.1 

244 

23.5 

22.7 

214 

21.1 

204 

104 

104 

104 

174 

10.5 

154 

121 

14.4 

127 

121 

124 

114 

11.1 

104 

\o.a 

0.4 
04 

04 


404 
30.7 
394 
30.7 
304 
37.7 
371 
36.5 
35.0 
354 
344 
320 
334 
324 
314 
31.1 
30.4 
204 
20.0 
20.1 
279 
264 
254 
254 
244 
23.4 
224 
214 
21.1 
204 
104 
104 
104 
174 
104 
154 
1&» 
14.4 
13.7 
120 
124 
114 
11.1 
125 
104 
0.« 
84 
04 


37 


74 

74 

74 

74 

0.0 

04 

25 

25 

21 

04 

27 

5.7 

54 

54 

20 

54 

4.7 

4.7 

4.4 

4.4 

4.1 

4.1 

20 

34 

94 

34 

24 

24 

34 

34 

34 

34 

24 

20 

27 

27 

24 

24 

24 

24 

21 

21 

14 

14 

14 

1.4 

14 

1.1 

14. 

4 

4 

Jt   ■ 

.7 

4 

4- 

39.7 
304 
304 

304 

374 
374 
367 
364 
354 
34.9 
344 
33.7 
334 
323 
314 
329 
304 
294 
28.7 
284 
274 
229 
25.7 
244 
24.1 
23.4 
224 
214 
21.0 
204 
19.5 
127 
120 
174 
125 
154 
121 
14.4 
127 
134 
12.4 
11.7 
11.1 
10.5 
94 
9.4 
84 
64 
74 
7.3 
6.9 
25 
6.0 
27 
54 
54 
4.7 
4.4 
4.1 
3.9 
34 
3.4 
34 
34 
24 
27 
24 
23 
21 
14 
14 
14 
1.4 
14 
1.1 
14 
4 
4 
.7 
4 
4 


384 
38.7 
364 
379 
374 
369 
36.3 
354 
354 
34.6 
344 
33.4 
328 
321 
31.4 
30.7 
304 
223 
204 
274 
271 
204 
254 
244 
24.1 
23.3 
225 
21.7 
21.0 
204 
124 
10.7 
17.0 
174 
104 
127 
120 
144 
127 
134 
12.4 
11.7 
11.1 
104 
04 
9.4 
04 
04 
74 
74 
04 
04 
04 
27 
23 
5.0 
4.7 
4.4 
4.1 
3.0 
34 
24 
22 
3.0 
24 
27 
25 
24 
21 
14 
14 
14 
1.4 
14 
1.1 
14 
4 
4 
.7 
4 
4 


384 
384 

374 
37.4 
364 
36.4 
36.9 
35.4 
34.9 
344 
33.7 
331 
32.5 
314 
314 
X.5 
29.8 
29.1 
26.4 
27,7 
27.0 
264 
25.5 
24.7 
24.0 
234 
22.4 
21.7 
204 
20.1 
19.4 
19.0 
174 
174 
124 
127 
154 
14.3 
13.7 
134 
129 
11.7 
11.1 
125 
29 
24 
84 
23 
7.8 
74 
29 
6.4 
64 
5.7 
5.3 
54 
4.7 
4.4 
4.1 
3.9 
34 
3.4 
34 
20 
24 
27 
25 
24 
21 
14 
1.8 
14 
1.4 
14 
1.1 
14 
4 
4 
.7 
4 
4 


304 
37.7 
374 
364 

36.4 
36.0 
354 
354 
344 
344 
33.4 
324 
324 
314 
M4 
304 
204 
28.0 
204 
274 
264 
26.1 
25.4 
244 
23.9 
23.1 
224 
214 
204 
20.1 
104 
104 
17.9 
17.1 
10.4 
127 
154 
144 
134 
134 

ii3 

11.7 
11.1 
104 

94 

9.4 

04 
04 

74 

7.3 

04 

24 

0.0 

27 

54 

5.0 

4.7 

4.4 

4.1 

3.9 

34 

24 

34 

34 

24 

27 

25 

23 

21 

14 

1.8 

14 

1.4 

14 

1.1 

Mt 

.0 

4 

.7 

4 

4 


41 


37.4 
37.1 
327 
36.3 
354 
354 
35.1 
344 
341 
334 
334 
325 
314 
314 
327 
304 
29.4 
20.7 
221 
274 
20.7 
204 
254 
244 
234 
234 
223 
214 
204 
204 
19.3 
184 
174 
17.1 
10.4 
154 
154 
144 
126 
134 
123 
11.7 
11.1 
104 
94 
9.4 
04 
0.3 
74 
74 
29 
6.4 
64 
27 
54 
54 
4.7 
4.4 
4.1 
29 
34 
24 
34 
3.0 
24 
27 
25 
23 
21 
14 
14 
14 
1.4 
14 
1.1 
14 
4 
4 
.7 
4 
4 


42 


364 
365 
364 
354 
35.4 
354 
344 
34.1 
33.7 
334 
327 
321 
314 
314 
30.4 
294 
294 
20.5 
274 
274 
20.5 
254 
25.1 
24.4 
234 
229 
224 
21.4 
207 
204 
194 
125 
174 
174 
164 
154 
14.0 
144 
134 
129 
123 
11.7 
11.1 
104 
04 
9.3 
04 
8.3 
74 
74 
64 
0.4 
20 
5.0 
5.3 
20 
4.7 
4.4 
4.1 
3.9 
34 
3.4 
34 
34 
20 
27 
25 
23 
21 
14 
1.0 
14 
1.4 
14 
1.1 
1.0 
4 
4 
.7 
4 
.5 


43 


364 
359 
354 
354 
344 
34.5 
341 
327 
334 
320 
324 
314 
314 
30.7 
301 
29.5 
264 
264 
274 
27.0 
263 
254 
244 
244 
23.5 
22.8 
22.1 
214 
204 
194 
10.1 
18.4 
17.7 
174 
164 
154 
144 
144 
134 
124 
124 
114 
114 
10.5 
94 
04 
20 
04 
74 
74 
04 
24 
«4 
54 
54 
54 
4.0 
4.4 
4.1 
34 
3.6 
3.4 
34 
34 
24 
26 
25 
23 
21 
14 
14 
14 
1.4 
14 
1.1 
14 
4 
4 

\\ 
4 


Table  VIA.— ANNurrtES  for  Joint  Life  Only;  Two  Uves— Expected  Return  Multiples 


354 
354 
34.0 
344 
344 
344 
334 
334 
324 
324 
314 
31.4 
304 
304 
294 
294 
264 
284 
274 
26.8 
28.1 
25.4 
244 
24  1 
224 
227 
220 
214 
204 
194 
121 
124 
174 
104 
104 
154 
144 
144 
134 
120 
124 
114 
114 
10.4 
04 
04 
04 
04 
74 
74 
04 
24 
04 
26 
54 
54 
44 
4.4 
4.1 
29 
34 
3.4 
34 
34 
24 
24 
24 
24 
21 
14 
14 
14 
1.4 
14 
1.1 
14 

4 

4 

.7 

4 

4 


AflM 


45- 


47- 

48- 


45 

46 

47 

48 

49 

SO 

51 

52 

53 

54 

31.4 
304 

304 
30.0 

304 

30.5 
304 
294 

304 
304 
294 
294 

304 
294 
294 
287 

29.4 

29.1 
26.7 
204 

289 
26.5 
204 
274 

28.3 
2S.0 
27.7 
274 

27.7 
27.4 
27.1 
26.8 

27.1 
228 
264 
264 

26.5 
26.3 
264 
25.7 
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Table  VIA.— A»««oiTies  for  Joint  Life  Only;  Two  Lives— Expected  Return  Multiples— Contintjed 


49- 

so. 

S1- 
52. 
S3- 
54_ 
SS- 

se„ 

57- 

ao- 
«- 

62- 
•3- 
64- 
86- 
86- 
67- 


70. 

71- 

72. 

73. 

7«. 

75. 

76. 

77. 

78. 

79- 

80. 

81. 

82. 

83. 

84- 

86- 

86- 

87- 

88- 

86- 

90- 

91- 

92- 

93- 

94- 

9S- 

96- 

97- 

96... 

90.. 

100- 

101- 

102- 

103- 

104- 

105- 

106- 

107- 

106- 

100- 

110- 

111- 

112.. 

113-. 

114.. 

115- 


29.4 

289 

zaa 

27.7 

27.1 

2815 

2&9 

2&2 

24.8 

23.9 

23.2 

22.5 

21.8 

21  1 

20.4 

197 

190 

183 

17  8 

16.9 

18.2 

15.5 

14.8 

14,1 

13.5 

126 

1^2 

11.6 

11.0 

104 

99 

93 

8.8 

8.3 

7.» 

7.3 

66 

8.4 

6.0 

5.6 

5.3 

5.0 

4.6 

4.4 

4.1 

3.9 

3.8 

3.4 

3.2 

3.0 

28 

2.8 

25 

23 

21 

1.9 

1.8 

1.8 

1.4 

1.3 

1.1 

1.0 

.9 

J» 

.7 

J» 

.5 


29.1 
285 
280 
274 
26.9 
26.3 
25.7 
25.0 
244 
23.7 
23.1 
22.4 
217 
21.0 
20.3 
19.8 
18.9 
18.2 
17.5 
16.8 
16.1 
15.4 
14.8 
14.1 
13.5 
128 
12.2 
11.8 
11.0 
10.4 
98 
93 
8.8 
6.2 
7J 
73 

&e 

64 

60 
5.6 
5.3 
4.9 
4.6 
4.4 
4.1 
3.9 
3.6 
3.4 
3.2 
3.0 
2.8 
2.6 
2.5 
2.3 
2.1 
1.9 
1.8 
1.6 
1.4 
1.3 
1.1 
1.0 
.9 
.8 
.7 
.6 
.5 


47 


287 
282 
277 
27.1 
26.8 
26.0 
25.4 
24.8 
24.2 
235 
22.9 
22.2 
21.8 
20;9 
20.2 
19.5 
18.8 
18.1 
17.4 
16.7 
16.1 
15.4 
14.7 
14.1 
13.4 
12J 
12.2 
11.6 
11.0 
10.4 
98 
9.3 
67 
6.2 
7.7 
7.3 
•M 
64 
60 
5.6 
5.3 
4.9 
4.6 
4.4 
4.1 
3.8 
3.6 
3.4 
3.2 
3.0 
28 
28 
25 
23 
21 
1.9 
1.8 
1.6 
1.4 
1.3 
1.1 
1.0 
.9 
.8 
.7 
A 
.5 


283 

274 

273 

26.8 

26.3 

25.7 

2Sl1 

24.6 

24l0 

23.3 

22.7 

221 

21.4 

20.7 

20.1 

19.4 

18.7 

18.0 

17  3 

167 

16.0 

15.3 

14.7 

14.0 

13.4 

12.7 

12.1 

11.5 

10S 

10j4 

9.6 

93 

8.7 

8.2 

7.7 

73 

68 

64 

60 

5.6 

53 

4.9 

4.6 

4.3 

4.1 

38 

3.6 

3.4 

3.2 

3.0 

28 

26 

25 

2.3 

21 

1.9 

1.6 

1.6 

1.4 

1J 

1.1 

10 

.9 

.6 

.7 

.6 

A 


279 
274 
26.9 

26.5 
259 
254 

24.9 
243 

237 
23.1 
22.5 

21.9 

21.2 

20.6 

199 

193 

186 

17  9 

173 

16.6 

15  9 

15.3 

146 

14.0 

13.3 

127 

121 

11,5 

10.9 

10.3 

98 

9.2 

8.7 

8.2 

7.7 

7.3 

68 

64 

8.0 

5.6 

5.3 

49 

46 

4.3 

4.1 

3.8 

3.6 

3.4 

3.2 

3.0 

28 

26 

25 

2.3 

21 

1.9 

1.8 

1.8 

1.4 

1.3 

1.1 

1.0 

.9 

.6 

.7 

.6 

.5 


SO 


27.4 
27.0 
26.5 

26.1 
258 

251 
24.6 

24.0 
23.5 
22.8 
22.3 

21.7 

21  1 

204 

198 

191 

165 

176 

17.2 

16.5 

156 

15.2 

14.5 

13.9 

13.3 

127 

121 

11.5 

10.9 

10.3 

9.8 

9.2 

67 

8.2 

7.7 

7i 

68 

64 

8.0 

5.6 

6J3 

4.9 

4.6 

4.3 

4.1 

3.8 

3.6 

3.4 

3.2 

3.0 

2.8 

28 

2.5 

23 

21 

1.9 

1.8 

1.6 

1.4 

1.3 

1.1 

1.0 

.9 

.8 

.7 

.6 

.5 


51 


26.9 

26J 

26.1 

25.7 

25.2 

24.7 

24.2 

23.7 

23.2 

22.6 

22.1 

21.5 

20.9 

2a2 

196 

190 

163 

17.7 

17.1 

164 

15.8 

15.1 

14.5 

13.8 

13.2 

12.6 

12.0 

11.4 

10.6 

10J 

9.7 

9.2 

8.7 

8.2 

7J 

7.2 

6.6 

64 

6.0 

5.6 

5.2 

4.9 

4.6 

4.3 

4.1 

3.8 

3.6 

3.4 

3.2 

3.0 

2Jt 

2.6 

25 

2J 

21 

1.9 

1.8 

1.6 

1.4 

1.3 

1.1 

1.0 

.9 

J 

.7 

.6 

.5 


52 


265 

26.1 

29.7 

25.3 

24.6 

24.4 

23.9 

23.4 

22.9 

22.4 

21.8 

21.2 

20.8 

20.0 

194 

18.8 

18i 

176 

169 

16J 

15.7 

15.0 

14.4 

13.8 

13.2 

12.6 

120 

11.4 

108 

lOi 

97 

92 

6.7 

62 

7.7 

7.2 

68 

64 

60 

5.6 

5.2 

4.9 

4.6 

4.3 

4.1 

3.8 

3.6 

3.4 

3.2 

3.0 

28 

2.6 

25 

23 

21 

1.9 

1.8 

1.6 

1.4 

1.3 

1.1 

1.0 

.9 

Jt 

.7 

.6 

.5 


Table  VIa.— Annuities  for  Joint  Life  Only;  Two  Lives— Expected  Return  Multiples 


*•» 


56- 
S6- 

57. 

sa. 
sa. 

80. 
61- 
62. 
«. 


87- 
86- 
86. 

TO- 
71. 
72. 


56 


227 
22.3 

21.9 
21.4 
20.9 
20.4 
29J 
16.4 
166 
16l3 
17.7 
17.1 
16.5 
15.9 
1SJ 
14.7 
14.1 
13.5 


56 


22.3 
21.9 
21.5 
21.1 
20.6 
20.1 
19.6 
19.1 
18.6 
16.0 
17J 
169 
163 
158 
15.2 
14.6 
14.0 
13.4 


57 


21.9 
21.5 
21.1 
20.7 
20.3 
19.8 
193 
18.8 
18.3 
176 
17.3 
167 
18.2 
15.6 
15.0 
14.5 
13.9 
13.3 


56 


21.4 
21  1 
207 
20J 
19.9 
195 
19.0 
18.5 
160 
175 
17.0 
16.5 
160 
15.4 
14.9 
14.3 
13.8 
13.2 


59 


20.9 
206 
20.3 
199 
195 
191 
167 
18.2 
17.7 
17J 
168 
163 
15J 
15.2 
14.7 
14J 
13.6 
13.1 


60 


20.4 
20.1 
19.6 
19.5 
191 
167 
163 
17.9 
17.4 
17.0 
16.5 
16.0 
15.5 
15.0 
14.5 
14.0 
13.5 
129 


61 


199 
19.6 
19.3 
19.0 
167 
18.3 
17.9 
17.5 
17.1 
16.7 
162 
15.8 
15.3 
14.6 
14J 
13.8 
13.3 
126 


82 


19.4 
19.1 
168 
18.5 
18.2 
17.9 
17.5 
17.1 
166 
163 
15.9 
15.5 
15.0 
14.6 
14.1 
13.6 
13.1 
126 


29.9 

25.8 
25.2 
24J 
24.4 

24.0 

29.5 

23.1 

22.6 

22.1 

21.5 

21.0 

20.4 

19.6 

19i 

18.6 

18.0 

17.4 

16.6 

16.2 

15.6 

14.9 

143 

13.7 

13.1 

12A 

11.9 

11.3 

10.8 

10.2 

97 

91 

6.6 

61 

7.7 

7.2 

68 

6.3 

6.0 

5.6 

5.2 

4.9 

4.6 

4.3 

4.1 

9» 

3.6 

3.4 

32 

3.0 

2.8 

26 

25 

2.3 

2.1 

1.9 

1.8 

1.6 

1.4 

1.3 

1.1 

1.0 

.9 

.6 

.7 

.6 

.5 


63 


18.8 
166 
18.3 

lao 

17.7 
17.4 
17.1 
166 
164 
160 
154 
15.2 
14.7 
14.3 
13.9 
13.4 
1Z9 
124 


54 


25.4 
ZM 
24.7 
i4A 

24J> 

23.6 

232 

227 

222 

21J 

212 

20J 

202 

19.6 

19Ji 

18.5 

17.9 

17J 

16.7 

161 

15.4 

14J 

14.2 

13J 

13.4 

124 

11J 

11.3 

10.7 

102 

9.6 

9.1 

8.6 

6.1 

7.6 

7.2 

67 

6J 

5J 

8.6 

6,2 

4.9 

4.6 

4J 

4.1 

9Ja 

3.6 

3.4 

32 

3.0 

28 

2.6 

25 

2.3 

2.1 

1.9 

1.8 

1J 

1.4 

1.3 

1.1 

1.0 

.9 

.8 

.7 

.6 

S 


64 


16.3 
18.0 
17.6 
17.6 
173 
17.0 
167 
16.3 
160 
156 
163 
14.9 
14J 
14.0 
13.6 
133 
127 
123 
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Table  VIa.- 

Annuities  for  Joint  Ufe  Only;  Two  Lives- 

-Expected  Return  Multiples— Continued 

AgM 

55 

56 

57 

58 

59 

80 

61 

62 

63 

64 

73.              

13.0 
124 
113 
113 

ia7 
iai 

93 

9.1 
66 

8.1. 
73 
73 
&7 

53 
53 
43 
43 
43 
4.1 
.  33 
3.6 
3.4 
33 
33 
23 
26 
23 
23 
21 
13 
13 
13 
1.4 
13 
1.1 
13 
3 
3 
.7 
'3 
.5 

129 
12.3 
11.7 
113 
10.8 

iai 

93 
9.0 
8.5 
61 
73 
7.1 
67 
6.3 
53 

.      5.S 
S3 
4.9 
43 
4.3 
4.1 
33 
33 
3,4 
32 
3.0 
28 
23 

^      24 
23 
2.1 
13 
13 
13 
1.4 
13 
1.1 
13 
3 
3 
.7 
3 
3 

126 
123 
11.7 
11.1 
103 
103 
9.5 
90 
8.5 
60 
7.6 
7.1 
6.7 
33 
S3 
5.5 
53 
43 
43 
43 
43 
33 
33 
3.4 
33 
33 
28 
26 
24 
23 
21 
13 
13 
13 
1.4 
13 
1.1 
13 
3 
3 
.7 
.6 
.5 

127 
121 
113 
113 
105 
103 
95 
93 
8.5 
8.0 
7.5 
7.1 
67 
63 
53 
5.5 
5.2 
43 
43 
4.3 
43 
33 
33 
3.4 
33 
33 
2.8 
26 
2.4 
23 
21 
13 
13 
13 
1.4 
13 
11 
13 
3 
3 
.7 
3 
.5 

125 
123 
113 
10.9 
10.4 
9.9 
94 
83 
8.4 
60 
7.5 
7.1 
63 
62 
5.9 
5.5 
52 
4.9 
43 
43 
43 
33 
33 
3.4 
33 
33 
23 
23 
2.4 
23 
21 
13 
13 
13 
1.4 
13 
1.1 
13 
3 
3 
.7 
3 
.5 

124 
113 
11.4 
10.9 
103 
93 
93 
69 
64 
73 
7.5 
73 
63 
62 
5.8 
5.5 
5.1 
43 
4.5 
43 
4.0 
33 
X8 
3.4 
33 
33 
2.8 
23 
2.4 
23 
21 
13 
13 
13 
1.4 
13 
1.1 
13 
.8 
3 
.7 
3 
.5 

123 
113 
113 
108 
103 
93 
9.3 
83 
63 
7.9 
74 
7.0 
63 
82 
5.8 
5.5 
5.1 
43 
43 
43 
43 
33 
33 
3.4 
32 
33 
28 
26 
24 
23 
21 
13 
1.7 
13 
1.4 
13 
1.1 
13 
.9 
3 
7 
3 
.5 

121 
113 
11.1 
103 
102 
97 
93 
67 
83 
73 
7.4 
73 
63 
62 
S3 
5.4 
5.1 
43 
AJS 
43 
43 
33 
33 
33 
32 
33 
28 
2.6 
2.4 
23 
21 
13 
1.7 
13 
1.4 
13 
11 
13 
.0 
3 
.7 
3 
3 

123 
11.5 
113 
103 
10.0 
93 
9.1 
67- 
82 
73 
73 
69 
63 
61 
53 
5.4 
51 
43 
4.6 
43 
43 
33 
3.5 
33 
31 
33 
28 
2.6 
24 
23 
21 
13 
1.7 
13 
1.4 
13 
1.1 
13 

.9 

3 

.7 

3 

3 

74:.: ■ 

'     113 

76 „_ 

113 

78 ^ 

10.9 

77 X. 

10.4 

78 ....._ 

93 

79 _ ^ •••     " 

95 

80... _._ 

90 

81 

63 

82 _    

61 

83 .     ._ .; 

7.7 

64 

73 

85..... „ 

63 

86 

6.5 

87 ..  „...    •; 

61 

86 : — -: 

57 

88 "                 ■ 

54 

90 J 

51 

91 

43 

92 

43 

93. 

43 

94 _ 

43 

95 ^  •  - 

3.7 

96 

3.5 

97 

33 

96 1 

31 

99 :i_  ...:.        ^ 

30 

100...    .    ._ , 

28 

101     

26 

10» ; 

24 

103 

22 

104 

21 

105 

•     13 

106 

1.7 

107.-'. 

13 

108 

1.4 

106. _. 

13 

110-   

1.1 

Ill ...                                           *" 

13 

112         

3 

113 -        . 

3 

114 

.7 

1 15 ....-._ 

3 

.5 
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65.„„. 

88 

67 

68 

69..... 

70 

71 

72 

73..... 
74..... 

75 

76 

77 

78 

79 

80 

81 

82 

83 

64 

85. 

86 

87. 

86 

8Q..._. 

90 

91 

92. 

93 - 

94. 

95 

96 

97...;„ 

96 

99. 

100...... 

101 „ 

102...... 

103 

104 

105. 

108 


65 


14.9 
143 
14.1 
13.7 
133 
129 
125 
120 
113 
113 
10.7 
10.3 
0.8 

a4 

39 
8.5 

60 
73 
72 
63 
34 
6.0 
67 
S3 
S3 
4.7 
43 
42 
3.9 
3.7 
3.5 
33 
3.1 
29 
23 
23 
2.4 
ii 
21 
13 
1.7 
13 


143 
14.2 
133 
13.4 
13.1 
126 
122 
113 
11.4 
113 
103 
10.1 
9.7 
93 
83 
64 
83 
7.5 
7.1 
6.7 
6.4 
60 
S3 
S3 
53 
4.7 
4.4 
43 
33 
3.7 
3.5 
33 
3.1 
23 
23 
26 
24 
23 
21 
13 
1.7 
13 


67 


141 
133 
133 
13.1 
123 
124 
120 
113 
113 
103 
10.4 
93 
95 
91 
67 
63 
73 
73 
7.1 
67 
63 
53 
56 
53 
53 
4.7 
4.4 
4.1 
3.9 
3.7 
33 
33 
3.1 
23 
28 
23 
24 
23 
21 
13 
1.7 
.16 


13.7 
13.4 
13.1 
128 
125 
121 
11.7 
11.4 
113 
10.6 
102 
93 
94 
8.0 
83 
83 
7.9 
7.4 
73 
63 
62 
5.9 
53 
S2 
43 
43 
4.4 
4.1 
3.9 
3.7 
3.5 
33 
3.1 
23 
27 
26 
24 
22 
21 
13 
1.7 
13  I 


133 
13.1 
123 
125 
121 
113 
11.4 
11.1 
107 
10.4 
103 
96 
92 
83 
8.4 
60 
7.7 
73 
63 
8.5 
63 
5.8 
5.5 
52 
49 
43 
43 
4.1 
39 
3.6 
3.4 
3.3 
3.1 
29 
27 
23 
2.4 
22 
21 
13 
.17 
13 


70 


129 
128 
124 
121 
113 
113 
113 
103 
105 

iai 

9.8 
94 
9.0 
67 
83 
7.9 
7.5 
72 
68 
6.4 
61 
S3 
5.4 
51 
43 
43 
4.3 
4.1 
3.8 
33 
3.4 
3.2 
3.1 
29 
27 
25 
24 
22 
23 
13 
1.7 
16 


71 


125 
122 
123 
11  7 
11.4 
112 
103 

las 

102 
99 
95 
9.2 
66 
65 
61 
73 
7.4 
71 
67 
64 
60 
57 
54 
51 
43 
4.5 
4.3 
4.0 
33 
36 
3.4 
32 
3.0 
29 
27 
25 
2.4 
23 
23 
1.9 
1.7 
13 


72 


123 
116 
113 
11.4 
11.1 
108 
10.5 
102 
99 
96 
9.3 
90 
66 
8.3 
80 
7.6 
7.3 
69 
6.6 
63 
5.9 
66 
5.3 
50 
4.7 
4.5 
4.2 
43 
3.8 
3.6 
3.4 
32 
33 
29 
27 
2.5 
24 
22 
20 
13 
1.7 
13 


73 


113 
11.4 
112 
113 
107 
165 
102 
99 
97 
94 
9.1 
86 
64 
81 
73 
7.5 
7.1 
68 
65 
62 
5.8 
53 
52 
53 
4.7 
4.4 
42 
33 
3.7 
35 
33 
32 
30 
28 
27 
2.5 
23 
22 
23 
.19 
1.7 
1.5 


74 


112 
113 
103 
103 
10.4 
161 
93 
93 
94 
91 
8.8 
83 
82 
7.9 
73 
7.3 
7.0 
67 
64 
60 
57 
54 
62 
43 
43 
4.4 
4.1 
39 
37 
35 
33 
31 
33 
23 
26 
25 
23 
22 
23 
13 
1.7 
15 
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wr- 


tio_ 
in_ 
iw_ 

1t3_ 
1»4_ 
115- 


It 

1.0 

J 
J 

.7 
M 
S 


14 
1J 
1.1 
14 

.• 
M 
.7 

» 


67 


1.4 
1J 

1.1 
1« 

.• 
J 
.7 

* 


68 


1.4 

U 

1.1 

1« 

J 

J 

.7 

.« 

.5 


1.4 

1J 

1.1 

1.6 

J 

J 

.7 

.6 

J 


70 


1.4 

1.S 
1.1 
1.6 

J» 
J 
.6 
.6 
A 


71 


1.4 
1J 
t.t 

1« 
.6 
J 
.6 
.S 
J 


72 


\.4 

1.1 
M 

.S 


1.4 
1J 
1.1 
1.6 


74 


1.4 
1.3 

1.1 
1.6 

J 
M 
J 
J 


Table  VIa.— Annuities  for  Joint  Life  Only;  Two  Lives— Expected  Return  Multiples 


Ages 


75— 
7ft_ 
77„ 
76-. 
76_ 
60.. 
61  — 
62— 
63— 
64— 
65— 
66— 
67— 
66— 


60— 
81  _. 
B2-. 
63-. 
•4__ 
66.- 


67. 


100- 
101- 
Me.. 
103.. 
104- 
105- 
106.. 
107- 
106- 


110- 
111- 
112- 
113- 
114- 
115- 


75 


8.6 

83 
6.0 
7.7 
7.4 
7.1 
66 
6.5 
6.2 
5.9 
5.6 
5.4 
5.1 
4.8 
4.5 
4.3 
4.1 
39 
17 
3.5 
3.3 
3.1 

r» 

2.8 
2.6 
2.5 
23 
2.2 
2.0 
1.8 
17 
1.5 
1.4 
1J 
1.1 
1.0 
.9 
.8 
.6 

.5 


76 


83 
8.0 
7.6 
7.5 
13 
68 
67 
64 
81 
58 
55 
5.3 
50 
47 
4.5 
4.2 
4.0 
36 
3.6 
3.4 
3.2 
3.1 
2.9 
2.6 
2.6 
2.5 
2.3 
2.1 
^0 
1J 
17 
1.5 
1.4 

ti 

1.1 
^a 

.8 

.6 
.5 
.5 


77 


60 
78 
7,5 
7.3 
7.0 
66 
65 
62 
5.8 
5.7 
5.4 
5.1 
4.8 
4.0 
4.4 
42 
40 
3.7 
3.6 
3.4 
32 
3.0 

^8 

i7 
2.6 
24 
2.3 
Z1 
2.0 
1.6 
1.7 
1.5 
1.4 
Ti 
1.1 
IjO 
» 
» 
» 

A 


78 


7  7 
75 
7.3 
7.0 
66 
6.6 
63 
80 
58 
55 
53 
50 
4.8 
4.5 
4.3 
4.1 
3.8 
3.7 
3.5 
3.3 
32 
3.0 
2.8 
2  7 
26 
2.4 
^3 

2.0 

^M 

1.7 
1.5 
1.4 

^2 
1.1 

1.0 

.6 
.7 
.6 
.5 
A 


79 


74 
72 
7.0 
66 
66 
8J 
61 
58 
5.6 
5.4 
5.2 
4.8 
4.7 
4.4 
42 
4.0 
3.8 
36 
3.4 
3.3 
3.1 
3.0 
2.6 
2.7 
2.5 
24 
22 
2.\ 
1.8 
1.6 
16 
1.5 
1.4 
12 
1.1 
1.0 
.8 
.7 
» 
A 
.5 


80 


7.1 
8.8 
8.6 
66 

63 

61 
5.8 

5.7 
5.5 

52 

60 
4.8 
4.6 
*3 
4.1 
38 
3.7 
3.6 
3.4 
32 
3.1 
28 
2.8 
2.6 
2.5 
24 
2.2 
2.1 
1.8 
1.6 
1.6 
1.5 
1.4 
12 
1.1 
1.0 
.8 
.7 
» 
A 
A 


81 


66 
67 
65 

63 

61 
5.8 
5.7 
5.5 

53 

61 
4.9 
4.7 
4.4 
4.2 
4.0 
3J 
3.7 
iA 
3.3 
3.2 
3.0 
28 
27 
2.A 
2.5 
2.3 
2.2 
i» 
1.8 
1« 
1.6 
1.5 
13 
1^ 
1.1 
1.0 
.8 
.7 
.6 
.5 
A 


65 
64 
62 
60 
5.8 
57 
5.5 
iS 
5.1 
4.8 
47 
45 
4.3 
4.1 
3.8 
3.8 
36 
14 
3:2 
3.1 
3.0 
2.8 
2.7 
16 
14 
23 
12 
10 
1J 
1.7 
1.6 
1.5 

^a 

12 

1.1 

IjO 

A 
.7 

A 
A 
A 


62 
61 
68 
SJ 

8.6 
65 

5.3 
8.1 
4.8 
4.7 
4.6 
4.4 
42 
4.0 
36 
17 
9A 
13 
32 
10 
18 
26 
16 
15 
14 
13 
11 
10 
1.8 
1.7 
1.6 
1.5 
1J 
12 
1.1 
li> 
A 
3 
A 
A 
A 


5.8 
5J 

5.7 
5.5 
5.4 

52 

61 
4J 
4.7 
4« 
4.4 
42 
4.1 
3.8 
17 
3.5 
3.4 
32 
11 
10 
16 
17 
16 
25 
13 
12 
11 
10 
1.6 
1.7 
1.6 
1.4 
IJ 
1.2 
1.1 
1j6 
A 
3 
A 
A 
A 


Table  via.— Annuities  for  Joint  Life  Only;  Two  Lives— Expected  Return  Multiples 


IMI 


42 

41 
3J 
3J 
16 
14 
13 
32 
10 
2.8 
2.8 
18 
15 
2.4 
13 
22 
11 
1.8 
1.6 
1.7 
1.6 
1.4 
1.3 
12 
1.1 
8 
A 
.7 


4.1 
18 
18 
3.6 
15 
3.3 
32 
11 
18 
18 
17 
2.8 
15 
2.4 
22 
11 
2.0 
1.8 
1« 
1.7 
1.5 
1.4 
1J 
12 
1.1 
.8 
A 
.7 


87 


3.8 
3.8 
16 
3.5 
14 
12 
11 
10 
16 
17 
16 
2.5 
14 
13 
12 
11 
10 
1.8 
1J 
1.6 
1.5 
1.4 
1.3 
12 
1.0 
.8 
.8 
.7 


16 
16 
15 
14 
12 
11 
3.0 
18 
16 
16 
15 
14 
13 
12 
11 
2.0 
1.8 
IJ 
1.7 

^» 

1.4 

1.1 

1.0 

.8 
A 
.7 


18 
15 

14 
32 

11 
10 
18 
16 
17 
16 
IS 
2.4 
13 
12 
11 
10 
1.8 
1.8 
17 
1.6 
15 
1.4 
12 
1.1 
1.0 
A 
A 
.7 


14 

13 
12 
11 
10 
18 
18 
17 
16 
2A 
14 
13 
12 
11 
10 
1.8 
1.8 
1.8 
1.7 
1.5 
1.4 
1.3 
12 
1.1 

^a 

A 
A 
.7 


81 


13 
12 

11 
10 
18 
16 
17 
16 
IS 
14 
13 
12 
12 
11 
10 
1.8 
1J 
1.7 
1.6 
^A 
1.4 
1.3 
12 
1.1 

1i> 

A 
A 
3 


12 

11 
M 
18 

U 
17 
16 
IS 
14 
13 
12 
If 
11 
1* 
1.6 
%A 
U 
1.7 
1.6 
\A 
1.4 
1.3 
12 
1.1 
^» 
A 
M 
3 


10 
18 
16 
16 
17 
16 
<.5 
14 
13 
13 
12 
11 
16 
10 
1.8 
\A 
1.7 
1.6 

^A 
^A 

1.4 

12 

1.1 
1« 

A 
A 
3 


18 
16 
17 
16 
16 
15 
14 
2.3 

la 

12 

11 
10 
10 
1.8 
1.8 
1J 
1.7 
1.6 

^A 

1.4 
1J 
1i 
12 
1.1 

^A 

A 
A 
3 
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113- 
114- 
115- 


81 


82 


83 


84 


A 
A 
A 


Table  V»a.— Annuities  for  Joint  Ufe  Only;  Two  Uves— Expected  Return  Multiples 


80- 
100.. 
101.. 
102- 
103- 
104- 
106- 
106- 
107- 
108.. 


110. 
111. 
112. 
Ill 
114. 
1 


10 
10 
1.8 
^A 
1.6 
1.7 
1.8 
1.6 
15 
1.4 
15 
12 
1.1 
1.0 
1.0 
5 
A 
.7 
A 
A 
A 


10 
15 
15 
15 
1.7 
1.7 
15 
15 
15 
1.4 
15 
12 
1.1 
15 
5 
5 
5 
.7 
5 
5 
5 


87 


15 
15 
15 
1.7 
1.7 
15 
15 
15 
1.4 
15 
1.3 
15 
1.1 
15 
.9 
5 
5 
.7 
5 
5 
5 


15 
15 
1.7 
1.7 
15 
15 
15 
15 
1.4 
15 
12 
12 
1.1 
15 
5 
5 
5 
.7 
5 
A 
A 


15 
1.7 
1.7 
15 
15 
15 
15 
1.4 
1.4 
A3 
12 
1.1 
1.1 
15 
5 
5 
5 
.7 
5 
A 
A 


100 


1.7 
1.7 
15 
15 
15 
15 
1.4 
1.4 
15 
15 
12 
1.1 
15 
15 
5 
5 
.7 
.7 
5 
5 
5 


101 


15 
15 
15 
15 
15 
1.4 
1.4 
15 
15 
12 
12 
1.1 
15 
15 
5 
5 
.7 
.7 
5 
5 
A 


102 


15 
15 
15 
15 
1.4 
1.4 
15 
15 
12 
12 
1.1 
1.1 
15 
5 
5 
5 
.7 
.7 
5 
5 
5 


103 


15 

15 

t4 

1.4 

1.4 

15 

15 

12 

12 

1.1 

1.1 

15 

15 

5 

5 

5 

.7 

5 

5 

5 

5 


104 


1.4 

1.4 
15 
»5 

A3 
15 
15 

12 
LI 

1.1 
15 
15 

8 
.8 
5 
5 
3 
A 
A 
A 
A 


Table  VlAA.-ANNUfTiEs  for  Joint  Life  Only;  Two  Lives-Expected  Return  Multiples 


torn 

106 

106 

107 

106 

100 

110 

111 

112 

113 

114 

1 ' 

115 

105 

15 
15 

5 
5 
5 
.7 
.7 
5 
5 
5 
5 

15 

5 
5 

5 
5 
5 
5 
.7 
.7 
.7 
5 
5 
.5 
5 

5 

5 
5 
5 
.7 
.7 
5 

\ 
A 
.5 

5 

5 
.7 
3 
3 
3 
A 
A 
A 
A 
A 

.7 
.7 
.7 
.7 
.7 
5 
5 
5 
A 
A 
A 

.7 
.7 
.7 
5 
5 
5 
5 
A 
.5 
A 
A 

5 
5 
5 
5 
5 
5 
A 
A 
A 
A 
A 

5 
5 

5 
A 
A 
A 
A 
A 
A 
A 
A 

5 
5 
5 
5 

A 
.5 
A 
A 
A 
A 
A 

106  

5 

107 _     ^ 

5 

108 

A 

100 

A 

110 

A 

111    

A 

11? 

.6 

113  - 

A 

114 

A 

115 

A 

A 

Table  VN.— Percent  Value  of  Refund  Feature;  Duration  of  Guaranteed  Amount 


Ag* 

Yaw*- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

5 „,„ 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
6 
0 
0 
0 
0 
0 
0 
0 

« 

0 
0 
0 
0 
0 

II 

0 

7 

0 

•   ., 

0 

•           ,  , 

0 

10 

0 

11 .          : 

0 

12. 

0 

ta 

0 

14.   

0 

15 

0 

18 

6 

17— _   ...„ 

0 

18 __.  _.  . 

0 

18. 

0 

20.    ._. . 

0 

21 _ 

0 

22.   —.     .     

0 

23 

0 

24.   

0 

25 _.   .„_ „ 

0 

0 

I 
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TABU  V»l.-PERCeNT  VAUiE  OF  REFUND  FEATURE;  DURATIOW  OF  GUARAWTEEO  AMOUWT-C«y.tin«,ri 


37. 
».. 
».. 

30.. 
31  . 
32.. 
33. 

34.. 
36.. 

3a.. 
»~ 

St.. 

.3*- 
40_ 
41.. 
42.. 
43. 


69.. 

70.. 

71 

72.. 

73.. 

74.. 

75.. 

76.. 

77.. 

78.. 

79.. 

80. 

81  . 

82. 

83.. 

84  . 

85.. 

88. 

87.. 


SO... 

91... 

92... 

93... 

94... 

95.. 

96... 

97... 

98... 

90... 
100... 
101.. 
10S.. 
103.. 
104. 
105. 
108- 
107.. 
108.. 
109. 
110.. 
111. 
112. 
113.. 
114„ 


2 

2 
2 
2 
2 

3 
3 
3 

4 
4 
4 
5 

S 

a 
.  7 

7 
8 
9 

a 

10 

11 

11 

12 
13 
14 
14 
IS 
17 

ia 

18 
21 
23 
2S 

aa 

31 
94 
37 
41 
46 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

I  1 
1 

I I 
1 
1 
1 
1 
1 
1 
1 
1 
1 

2 
2 
2 
2 

3 
3 
3 

4 
4 
4 
S 

s 

6 
7 
7 
8 
9 
10 
11 
12 
13 
14 
IS 
17 
18 
19 
20 
21 
23 
24 
26 
27 
28 
31 
33 
38 
38 
42 
48 
48 
S2 
S7 
61 
86 
70 


2 

2 

2 

2 

2 

3 

3 

3 

< 

4 

4 

S 

S 

8 

7 

7 

8 

9 
10 
11 
12 
13 
IS 
16 
18 
10 
21 
22 
24 
26 
27 
29 
30 
32 
34 
38 
38 
40 
42 
45 
48 
SI 

ss 

58 

82 
86 

70 
73 
77 
80 


20 
21 
29 
29 
27 
29 
31 
33 
3S 
36 
36 
40 
42 
44 
47 
48 
S2 
SS 
S8 
61 
64 
67 
71 
74 
77 
80 
83 
SS 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

8 
2 
2 
2 
2 
3 
3 
3 
4 
4 
S 
S 
8 
8 
7 

a 

9 
8 

10 
11 
19 
14 
IS 
17 
19 
20 
22 
24 
26 
28 
31 
33 
36 
37 
39 
41 
43 
45 
47 
48 
S2 
54 
56 
58 
62 
85 
88 
71 
73 
78 
79 
82 
84 
86 


2 

2 

2 

2 

2 

2 

3 

.9 

9 

4 

4 

5 

S 

8 

6 

7 

8 

9 

9 

10 

12 

13 

14 

IS 

17 

19 

20 

22 

24 

27 

29 

31 

33 

36 

38 

40 

43 

45 

47 

48 

SI 

S3 

56 

58 

60 

62 

66 

67 

70 

73 

75 

78 

80 

82 

85 

87 

88 

90 


2 
2 
2 
2 

3 

3 

3 

4 

4 

5 

5 

8 

6 

7 

8 

8 

9 

10 

11 

12 

14 

15 

17 

18 

20 

22 

24 

26 

28 

31 

33 

36 

36 

41 

43 

45 

46 

SO 

52 

54 

56 

56 

80 

63 

66 

67 

68 

72 

74 

77 

79 

81 

83 

85 

87 

86 

80 

02 


2 
2 
2 

2 

2 

2 

3 

3 

3 

4 

4 

4 

5 

5 

6 

7 

7 

8 

9 

10 

11 

12 

13 

15 

16 

18 

18 

21 

23 

25 

27 

30 

32 

35 

37 

40 

43 

4S 

48 

SO 

52 

54 

57 

S8 

61 

83 

86 

67 

88 

71 

73 

75 

77 

70 

81 

S3 

86 

87 

sa 

80 
91 
93 


20 
22 
24 
28 

28 
31 
33 
36 
36 
41 
44 
47 
48 
S2 
54 
58 
S6 
60 
62 
64 
86 
68 
70 
72 
74 
76 
78 
80 

at 

84 

86 
87 

aa 

80 
91 
82 

89 


10 


2 

2 

2 

2 

2 

2 

2 

3 

3 

3 

4 

4 

4 

5 

5 

6 

8 

7 

8 

8 

10 

11 

12 

13 

14 

16 

17 

19 

21 

23 

25 

27 

29 

32 

34 

37 

40 

42 

45 

46 

SO 

59 

56 

56 

80 

62 

64 


71 
73 
78 
77 
78 
80 
82 
84 
86 
87 


81 


99 

84 


11S- 


so 


75 


80 


82 


93 


94 


10 


94 


TABt£  VII— PERcaiT  Value  of  Refund  Feature;  Duration  of  Guarawteeo  Amount 


13 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

a 

0 
0 


14 


2 
2 

2 
2 
2 
2 

3 
3 
9 
3 
4 
4 
4 
5 
5 
6 
8 
7 
8 
8 
9 

10 

11 

19 

14 

15 

17 

18 

20 

22 

24 

26 

28 

31 

33 

36 

38 

41 

44 

47 


15 


1 
2 
2 
2 
2 
2 
2 
3 
3 
3 
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SO 
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SO 
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SX) 
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5.0 
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5.0 

5.0 

5.0 

5.0 

5.0 

6.0 

5.0 

5.0 

5.0 

5.0 

5.0 

SXI 

5.0 

5.0 

5.0 

5.0 

5.0 

4.8 

4.9 

4.9 

4.9 

4.9 

4.9 

4.9 

4.9 

4.9 

4.9 

4.8 

4.9 

4.8 

4.8 

4.8 

4.8 

4.8 

4.7 

4.7 

4.7 

4.6 

4.6 

4.6 

4.5 

4.5 

4.4 

4.4 

4J3 


6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 

ao 

6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
6.0 
60 
6.0 
6.0 
5.9 
5.9 
5.9 
5.9 
5.9 
5.9 
5.9 
5.9 
&9 
5.9 
5.9 
5.6 

5.8 

5.8 

5.6 

5.8 

5.8 

5.7 

5.7 

5.7 

5.6 

5.6 

5.6 

5.5 

5.5 

5.4 

5.4 

5J 

6Jt 

5.1 

5.1 

6.0 


7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7X) 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

7.0 

6.9 

6.9 

6.9 

6.9 

6.9 

6.9 

6.9 

6.9 

6.9 

6.9 

6.9 

6.9 

69 

6.8 

6.8 

6.6 
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5.7 
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8X) 

8.0 
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20 
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20 
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7.9 

7.9 

7.9 

7.9 

7.9 
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29 

29 
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IA 
I A 
I A 
1.4 
1.3 
1.1 
1.0 
A 
A 
.7 
A 
.5 


14 


117 
117 
13.7 
13.7 
ISA 
116 
116 
ISA 
13A 
114 
13.4 
ISA 
113 
13.2 
111 
13.0 
12A 
12A 
127 
12A 
124 
12.2 
110 
IIA 
HA 
11.4 
11.2 
lOA 
10A 
lOA 
10.0 
17 
13 
10 
6A 
8.2 
7A 
74 
70 
17 
IS 
5.9 
5A 
13 
4A 
4A 
4.4 
4.1 
3A 
16 
3.4 
3.2 
SO 
21 
27 
25 
2.3 
II 
IA 
11 
I A 
1.4 
IA 
1.1 
IA 
A 
A 
.7 
A 
A 


IS 


14.7 
14.7 
14A 
t4A 
14A 
14A 
I4A 
14.4 
I4>« 
14.3 
14.3 
14.2 
14.1 
14A 
ISA 
13A 
117 
13.6 
13.4 
13.2 
111 
129 
117 
124 
12.2 
IIA 
117 
11.4 
IIA 
10.7 
10A 
10A 
16 
9.2 
18 
8.4 
10 
7.5 
71 
17 
6.4 
6A 
SA 
13 
SO 
4.7 
4.4 
4.1 
SA 
17 
14 
3.2 
SA 
2.8 
27 
25 
23 
21 
IA 
18 
IA 
1.4 
1.3 
1.1 
IA 
A 
A 
,7 
A 
.5 


ISA 
ISA 
ISA 
ISA 
ISA 
15.4 
15.4 
ISA 
ISA 
15.2 
111 
111 
ISA 
14A 
147 
14.6 
14.5 
14A 
14.1 
ISA 
117 
115 
ISA 
ISA 
12.7 
124 
121 
IIA 
11.4 
11A 
lOA 
10.2 
9A 
9.4 
10 
8.5 
11 
7A 
7.2 
18 
14 
10 
16 
IS 
10 
4.7 
4.4 
4.1 
SA 
17 
3.4 
3A 
SO 
18 
27 
25 
23 
21 
I A 
I A 
I A 
1.4 
IS 
1.1 
IA 
A 
A 
.7 
.6 
.5 


t7 


116 
115 
lis 
16.4 
16.4 
16A 
113 
112 
16.2 
111 
I6A 
ISA 
118 
117 
115 
15.4 
15.2 
ISA 
14A 
14A 
14.4 
14.1 
ISA 
115 
IS.2 
12.9 
12.5 
121 
11.7 
IIA 
10A 
10.5 
10.0 
9.5 
II 
16 
8.2 
7.7 
7A 
18 
6.4 
10 
17 
5.3 
10 
4.7 
4.4 
4.1 
SA 
17 
3.4 
3.2 
SO 
2A 
27 
25 
2A 
21 
I A 
IA 
I A 
1.4 
IA 
1.1 
IA 
A 
A 
7 
A 
A 


18 


TABLE  VIII.— Temporary  Ufe  Annuities;  '  One  Ufe— Expected  Return  Multiples 

tSaa  tootnola  at  and  ol  tablas] 
Tampoiwy  Period— Madmum  Duration  o>  Anmity 


I7A 
17A 
17.4 
17.4 
17A 
17A 
17.2 
17.1 
t7A 
119 
118 
fl7 
116 
16.4 
WA 
16.T 
tS.9 
15.7 
tSA 
tSi 
14A 
14.7 
t4A 
14.0 
117 
113 
12.9 
12.5 
120 
IIA 
11.1 
tOA 
10.2 
17 
9A 
17 
12 
7A 
7A 
6A 
IS 
11 
17 
13 
SA 
4.7 
4.4 
4.1 
19 
17 
3.4 
3.2 
3.0 
28 
27 
21 
2.3 
2.1 
IA 
IA 
IA 
1.4 
IA 
1.1 
1.8 
A 
A 
.7 
.6 
A 


19 


114 
16.4 
18A 
113 
18.2 
111 
ISA 
18A 
I7A 
17A 
17A 
17A 
T7.4 
T7.2 
r7A 
16.8 
116 
113 

mt 

tS.6 

lis 

1S.2 
T4A 
14.4 
14.0 
t3A 
ISA 
127 
12A 
MA 
IIA 
tOA 
IAS 
18 
13 
8A 
8.3 
7A 
7.3 
69 
IS 
11 
17 
13 
SA 
4.7 
4.4 
4.1 
19 
1? 
14 
S.2 
10 
2A 
27 
25 
23 
21 
1.9 
1.9 
IA 
1.4 
IA 
1.1 
IA 
.9 
"  A 
.7 
A 
A 


20 


18A 
113 
19A 
19A 
111 
19.0 
ISA 
I8A 
117 
18.6 
18  4 
18.3 
181 
17A 
177 
175 
I7i 
17A 
117 
183 
TOO 
rSA 
15.3 
14A 
14.4 
t3A 
13.5 
13A 
t2.S 
t2A 
1t.4 
tOA 
104 
16 
13 
9A 
13 
7A 
74 
19 
IS 
11 
17 
SA 
5A 
4.7 
4.4 
4.1 
19 
17 
14 
32 
10 
28 
27 
25 
23 
21 
IA 
1.8 
11 
1.4 
IA 
1.1 
IA 
A 
_£ 

.7 
A 

A 


Aga 

Yaai.- 

21 

22 

23 

24 

25 

26 

27 

26 

29 

30 

20A 
20A 
20A 
20.9 
20A 

21 A 
21A 
2IA 
21 A 
21A 

22.9 
22A 
229 
229 
22A 

23.9 
23A 
23.9 
239 
23A 

24.9 
24.9 
24.8 
24.9 
24A 

25A 
25.9 
2SA 
25.9 
218 

26.9 
26.9 
26.9 
26.9 
26.9 

27.9 
279 
27.9 
27.9 
27.9 

26.9 
261 
26.9 
28.9 
289 

g 

299 

29.9 

291 

29.8 

296 

V 
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45733 


A0» 


to.. 

11.. 

12.. 

13.. 

14.. 

18.. 

16- 

17.. 

IS.. 

19.. 

20.. 

21.. 

22.. 

23. 

24.. 

2S.. 

20. 

27.. 

20.. 

29.. 

X.. 

31.. 

32- 

33- 

34- 

3S. 

3S.. 

37.. 

38- 

39 

40- 

41- 

42- 

43- 


48- 
40- 
47- 
48.. 
49- 
50- 
51- 
52- 
53- 
54- 
56- 
56- 
57. 
58.. 
S«- 
60- 
81- 
62- 
63- 
64.. 
65.. 
68- 
67. 
68- 
60. 
70- 
71- 
72- 
73- 
74.. 
7S- 
78- 
77.. 
78- 
79- 
80- 
81- 
82- 
83- 
64.. 
85- 
68. 
87- 


90- 

91- 
92- 
93.. 
94.. 
9S.. 
96  . 


21 


ait 

20Lt 

ao.9 
a* 

209 
20J 

2a9 

IDS 
20.9 

ao.» 
aoi9 

io.a 


aoi* 

aoj 
aoM 
aoA 
2a7 
2a7 
2a7 
aa7 

2M 

2a6 

20.8 
20.S 

ns 
2a4 

20.4 
203 
20.2 
2a2 

2ai 
ao.0 

19.9 
19A 
19.7 
19.8 
19.S 
193 
10.2 
19l0 
18.8 
1&6 
1&4 
18.1 
17.8 
17.5 
17.2 
16.8 
16lS 
1&1 
1M 
l&t 
14.7 
14.2 
137 
132 
12  8 
121 
11.5 
11.0 

ia4 

94 
A4 
84 

84 
74 
7.4 
69 
64 
61 
5.7 
S4 
SO 
4.7 
4.4 
41 
3.9 
37 
3.4 


214 

21.9 

21.9 

214 

214 

219 

219 

219 

219 

214 

214 

214 

214 

214 

214 

214 

21.8 

214 

214 

214 

214 

214 

21.7 

21.7 

21.7 

21.7 

214 

214 

214 

21.5 

214 

21.4 

21.4 

214 

214 

214 

21.1 

21.1 

21.0 

20.9 

204 

20.7 

204 

20.4 

204 

20.1 

19.9 

19.7 

19.5 

193 

19.0 

147 

164 

18.1 

17.7 

174 

18.9 

164 

160 

1Sl5 

1S.0 

14.4 

134 

134 

128 

124 

11.8 

11.1 

104 

94 

9.4 

69 

8.4 

7.9 

7.4 

69 

65 

61 

5.7 

5.3 

5.0 

4.7 

4.4 

4.1 

34 

3.7 

3.4 


23 


229 
22.9 
22.9 
22.9 
22.9 
229 
229 
229 
229 
22.9 
2Z9 
22.9 
228 
228 
228 
228 
22.8 
228 
22.8 
22.8 
22.7 
22.7 
22.7 
22.7 
227 
228 
224 
228 
22.5 
225 
224 
224 
223 
222 
222 
221 
220 
219 
214 
21.7 
214 
21.5 
21.4 
214 
210 
20.8 
20.6 
204 
204 
19.9 
194 
194 
18.9 
165 
18.1 
17.7 
174 
168 
184 
15.7 
1S.2 
14.8 
14.1 
115 
129 
123 
11.7 
11.1 
10.5 
10.0 
94 
69 
64 
7.9 
7.4 
8.9 
64 
6.1 
5.7 
54 
60 
4.7 
4.4 
4.1 
34 
3.7 
3.4 


23.9 
23.9 
239 
23.9 
23.9 
239 
239 
239 
239 
23  9 
23.8 
23.8 
23.8 
234 
23.8 
238 
23.8 
238 
237 
237 
237 
237 
237 
236 
23.8 
236 
235 
23.5 
234 
23.4 
23.3 
234 
23.2 
234 
23.1 
230 
229 
228 
227 
22.8 
224 
223 
22  1 
220 
21.8 
214 
214 
21.1 
206 
20  5 
204 
148 
19.4 
19.0 
166 
161 
174 
17.1 
165 
160 
154 
148 
144 
138 
13.0 
124 
114 
114 
10.6 
100 
9.4 
69 
64 
7.9 
7.4 
69 
64 
61 
67 
S4 
60 
4.7 
4.4 
4.1 
34 
3.7 
44 


r-. 


249 
24  9 
249 
24.9 

24.9 
24.9 
244 

249 
24.8 
248 
244 

24.8 
244 
244 
244 
24.8 
24.8 
247 
247 
247 
247 
24.8 
24.6 
24.6 
246 
245 
245 
244 
244 
243 
243 
244 
24.1 
24.0 
24.0 
23.9 
238 
236 
23.5 
23.4 
234 
231 
229 
227 
225 
222 
220 
21.7 
214 
21.1 
207 
204 
19.9 
19.4 
169 
164 
174 
17.3 
167 
161 
15.5 
14.9 
144 
13.7 
13.0 
12.4 
114 
114 
104 

too 

94 
69 

64 
74 
7.4 
69 
65 
61 
67 
S4 
60 
4.7 
4.4 
4.1 
3.9 
X7 
3.4 


2S9 
259 
259 
29.9 
259 
25  9 
2S8 
258 
258 
2S8 
2&6 
258 
2S.6 
258 
2S.8 
257 
257 
257 
257 
257 
256 
254 
256 
255 
2S5 
255 
254 
254 
253 
2S4 
252 
251 
250 
249 
244 
24.7 
244 
245 
243 
244 
24.0 
23.8 
236 
234 
23.2 
229 
224 
22.3 
21.0 
214 
214 
20.7 
204 
194 
194 
167 
161 
17.5 
169 
163 
15.7 
154 
14.4 
137 
131 
125 
11.8 
114 
104 
104 
94 
84 
8.4 
7.9 
7.4 
69 
6.5 
61 
5.7 
54 
60 
4.7 
4.4 
4.1 
3.9 
3.7 
3.4 


27 


269 

289 
269 
20.9 
204 
268 
268 
268 
284 
264 
268 
268 
268 
267 
267 
267 
267 
267 
26.6 
28.8 
268 
26.8 
28.5 
265 
284 
264 
263 
263 
264 
281 
281 
280 
259 
254 
257 
258 
25.4 
254 
251 
25.0 
244 
24.8 
244 
24.1 
23.8 
234 
234 
22.8 
225 
220 
214 
21.1 
204 
20.1 
169 
160 
143 
17.7 
17.1 
164 
168 
15.1 
14.4 
134 
131 
125 
114 
114 
108 
104 
94 
69 
8.4 
7.9 
7.4 
69 
69 
61 
67 
94 
10 
4.7 
4.4 
4.1 
34 
17 
14 


279 
279 
274 
274 
274 
274 
274 
274 
274 
274 
274 
274 
277 
27.7 
27.7 
27.7 
27.7 
274 
278 
278 
27.9 
279 
274 
27.4 
27.4 
273 
274 
274 
27.1 
274 
274 
284 
268 
364 
264 
28.4 
284 
26.1 
25.8 
29.7 
254 
25.3 
25.0 
24.7 
24.4 
24.1 
23.7 
23.4 
229 
225 
220 
214 
214 
204 
168 
194 
184 
174 
174 
184 
154 
194 
149 
13.8 
131 
129 
11.9 
114 
104 
104 
94 
69 
64 
7.9 
7.4 
69 
65 
61 
67 
63 
54 
4.7 
4.4 
4.1 
39 
17 
3.4 


284 
284 
284 
284 
268 
284 
288 
284 
28.8 
268 
28.7 
28.7 
28.7 
28.7 
267 
268 
284 
204 
28.8 
264 
284 
264 
264 
284 
284 
284 
284 
28.1 
260 
274 
274 
277 
278 
275 
274 
274 
270 
286 
268 
264 
262 
254 
267 
263 
254 
244 
244 
23.8 
214 
22.9 
224 
214 
214 
204 
204 
19.3 
167 
184 
174 
164 
154 
154 
14.9 
134 
134 
129 
114 
114 
104 
104 
99 
69 
64 
7.9 
7.4 
69 
69 
61 
67 
94 
94 
47 
4.4 
4.1 
34 
17 
3.4 


298 
298 
29.8 
294 
294 
294 
29.8 
294 
297 
29.7 
29.7 
29.7 
29.7 
29.7 
204 
294 
204 
29.9 
204 
294 
29.4 
29.4 
294 
294 
294 
294 
29.1 
294 
2*4 
284 
26.7 
284 
28.9 
263 
284 
284 
274 
27.8 
27.4 
27.1 
284 
268 
26.3 
25.9 
294 
294 
24.7 
244 
234 
234 
227 
221 
214 
204 
204 
145 
168 
161 
17.4 
1«l7 
154 
154 
144 
134 
134 
129 
11.9 
114 
10.8 
10.0 
09 
69 
64 
74 
7.4 
69 
6.9 
61 
67 
94 
60 
4.7 
4.4 
4.1 
19 
17 
14 


97_ 
90.. 
09.. 
100_ 
101- 
102.. 
103.. 
104. 
106.. 
106_ 
107_ 
108_ 

iao_ 

110_ 

111.. 

112.- 
113_ 
114.. 
119.. 


6_ 
7_ 

S_ 
9-. 
10_ 
11._, 
12... 
13_. 
14. _ 
19-. 
18... 
17__ 
18... 
19-.. 
20  .„ 
21.._ 
22 -_ 
23  __ 
24.._ 
29  ._ 
26.-. 
27™ 
28.._ 
29..- 
30.._ 
31 ._ 
32.._ 
33..„ 
34-_ 
39... 

36 

37-.. 

38 

39..-. 
40.„. 
41  „.„ 
42... 
43  .„ 

44 

49...- 

46 

47.._. 
48._. 
49™ 
90.__ 
91 .... 
92...„ 
93. ~. 

54 

59 

56..... 

57 

98 

60 

eo..„ 


TABLE  VIH.-Tempobary  UfE  ANNumes; '  One  Life— Expected  Return  Multiples— ContaHjed 

(Sm  tootncn*  at  and  o<  laHaa] 
Tamporafy  Pariod    MaidnMn  Dwaton  a<  Annuity 


34 
34 
24 

27 
24 
24 

21 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


34 

10 

28 

27 

29 

24 

21 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


23 


34 

34 

28 

27 

29 

23 

21 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

.5 


M 


34 

34 

24 

27 

29 

23 

21 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


34 

34 

24 

27 

29 

24 

21 

1.0 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


34 

34 

28 

27 

29 

24 

21 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


27 


34 

34 

24 

27 

29 

23 

21 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


34 

10 

24 

27 

25 

24 

2T 

14 

14 

f.« 

t.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


29 


30 


34 
34 
24 

27 

29 

23 

21 

14 

14 

14 

1.4 

14 

1.1 

14 

J 

4 

7 

4 

4 


34 

34 

24 

27 

25 

23 

21 

14 

14 

14 

1.4 

14 

1.1 

14 

4 

4 

.7 

4 

4 


Table VUL-Tehiporary  Life  Annuities;'  One  Ufe— Expecth>  Return  Multiples 

(Sea  lootnMa  at  end  o(  l*te«] 
Tampowiy  Pariod    Maximum  Dufi>ian  o<  Anw^ 


31 


32 


30.8 

314 

304 

314 

304 

314 

304 

314 

304 

314 

304 

314 

.10  8 

314 

304 

314 

304 

314 

304 

314 

304 

31.7 

30.8 

31.7 

30.7 

31.7 

30.7 

31.7 

30.7 

31.7 

30.7 

31.7 

30.7 

314 

304 

314 

304 

314 

304 

314 

30.8 

314 

304 

314 

30.5 

31.4 

30.5 

31.4 

30.4 

31.4 

30.4 

114 

304 

314 

304 

314 

304 

31.1 

304 

314 

aav 

314 

30.0 

304 

29.9 

304 

394 

30.7 

29.7 

304 

294 

30.4 

294 

304 

294 

30.1 

2».t 

294 

284 

2&7 

284 

29.5 

284 

293 

263 

2ftO 

28:r 

28.7 

2r4 

28.4 

274 

28.1 

274 

274 

284 

27.4 

284 

274 

26.1 

265 

36.8 

28.1 

29cZ 

254 

24.7 

254 

M.I 

24.4 

284 

23.8 

334 

234 

33 


328 
324 
324 
32.8 
324 
324 
32.8 
324 
32.7 
32.7 
32.7 
32.7 
32.7 
327 
32.6 
328 
324 
32.6 
32.5 
325 
32.5 
32.4 
324 
324 
323 
aay 

322 
32.1 
320 
91.4 
344 
31.7 
3t.6 
314 
31.4 
314 
3t.O 
304 
38:7 
304 
304 
304 
3ft7 
29.4 
29.0 
28.7 
263 
27.9 
27.4 
274 
2B.5 
254 
254 
24.7 

a4.t 

23.4 


34 


334 

334 

334 

33.8 

334 

33.8 

334 

337 

33.7 

33.7 

33.7 

33.7 

33.7 

334 

33.8 

33.8 

318 

334 

33.5 

334 

33.4 

33.4 

334 

334 

312 

33.1^ 

33.1 

334 

329 

3BM 

327 

324 

324 

321 

32.2 

374 

314 

314 

3t> 

314 

30.9 

30.8 

303 

304 

29.4 

264 

284 

28.4 

274 

27.4 

264 

aiz 

354 
254 
2«4 

234 


35 


34.8 
344 
344 
344 
344 
34.7 
34.7 
34.7 
34.7 
34.7 
34.7 
344 
344 
344 
34.8 
344 
34.5 
344 
34.4 
34.4 
344 
344 
344 
344 
34J 
34.1 
344 
334 
334 

ra.7 

384 

33.5 
38.3 
384 

33.0 
328 
326 
32.4 
321 
314 
31.6 
3*3 
38:9 
304 
30l2 
MJ 
294 
28.8 
284 
27.7 

27:t 

254 
254 
24.4 

23.7 


36 


354 

354 

354 

35.7 

35.7 

35.7 

35.7 

35.7 

35.7 

35.7 

354 

354 

354 

354 

35.5 

35.5 

394 

39.4 

35.4 

35.3 

35.3 

394 

354 

35.1 

354 

354 

344 

34.8 

34.7 

344 

34.4 

344 

34.1 

34.0 

334 

33.6 

334 

33.1 

326 

325 

324 

3t4 

3^.5 

31.1 

30.7 

302 

29.7 

294 

28.6 

260 

27.4 

38.7 

26.0 

29.3 

M4 

218 


37 


364 

364 

36.7 

36.7 

36.7 

36.7 

38.7 

367 

364 

364 

364 

364 

36.5 

364 

36.5 

36.4 

36.4 

364 

364 

364 

364 

364 

36.1 

364 

354 

364 

35.8 

354 

35.5 

364 

36.3 

35.1 

34,9 

34.7 

34.5 

34.3 

34.1 

33.8 

33.5 

312 

324 

324 

324 

314 

31.1 

368 

30.1 

29.5 

269 

284 

274 

26.0 

384 

25.5 

24.7 

219 


37.7 
37J 
37.7 
37J 
\  37J 
37.7 
37J 
374 
374 
374 
374 
374 
374 
374 
37.4 
37.4 
37A 
374 
374 
374 
37.1 
37.1 
374 
364 
364 
367 
364 
36.5 
36.4 
362 
361 
354 
35.7 
394 
36.3 
354 
34.7 
3*A 
34.1 
334 
33.4 
33.0 
324 
321 
314 
314 
30.4 
294 
294 
269 
274 
27.1 
264 
254 
2*4 
34.0 


367 
367 
38.7 
36.7 
38.7 


384 
384 
384 
384 

384 
384 

364 

364 

384 

384 

384 

384 

361 

36.1 

364 

374 

374 

37.7 

374 

37.5 

37.4 

374 

37.1 

364 

367 

365 

384 

364 

35.7 

35.4 

351 

34.7 

34.3 

339 

334 

33.0 

325 

31.9 

31.4 

3a7 

30.1 
29.4 
267 
284 
274 
265 
25.7 
249 
244  I 


30.7 

39.7 

39.7 

30.7 

38.8 

304 

39.6 

304 

394 

304 

38.5 

364 

39.4 

30.4 

394 

30.3 

384 

384 

38.1 

384 

384 

38.9 

384 

367 

38.6 

365 

384 

38.2 

364 

374 

37.7 

37.4 

374 

37.0 

36.7 

30.4 

360 

35.7 

394 

34.9 

34.4 

33.9 

314 

324 

324 

3t.r 

31.0 

304 

294 

284 

261 

274 

284 

257 

24.9 

24.1 
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S1- 
82- 
83.. 
S4„ 
66.. 

as. 

67  _ 

m. 

70.. 
71  _ 
72.. 
73.. 
74  _ 
75.. 
7«.. 
77.. 
78.. 
79.. 
80.. 
81  _ 
82. 
83.. 
84.. 
85.. 
86.. 
87  _ 


89..... 
90_... 
91 ..._ 
92  __ 
93._. 
94_ 
95..._ 
96  _. 
97... 

96 

99.... 
100.. 
101 .. 
102.. 
103.. 
t04.. 
105.. 
106.. 
107.. 
106. 
108. 
110. 
111- 
112.. 
113. 
114. 
115. 


31 


223 

21.7 
21.0 
203 
19.6 
189 
18J 
17.4 
16.7 
16.0 
15.3 
14.6 
13.9 
ia2 
125 
11.9 
11.2 
106 
10.0 
9.5 
6.9 
6.4 
79 

9.5^ 

6.1 

5.7 

SJ 

SlO 

4.7 

4.4 

4.1 

3.9 

3.7 

3.4 

3.2 

3.0 

28 

27 

2.5 

23 

2.1 

1.9 

1.8 

1.6 

1.4 

^3 
1.1 

1.0 
.9 
.8 
.7 
.6 
.5 


223 

21.9 
21  1 
204 
197 
19.0 
ia2 
17i 
16.7 

iej> 

1SJ 

14.6 

119 

13.2 

125 

11.9 

11.2 

10.6 

10.0 

9.5 

6.9 

6.4 

7.9 

7.4 

6.9 

0.5 

6.1 

5.7 

SJ3 

5.0 

4.7 

4.4 

4.1 

3J 

3.7 

3.4 

3.2 

30 

2.8 

2.7 

2.5 

2JI 

^1 

1.9 
14 
1.6 
1.4 

1.1 
1.0 
.9 
.8 
.7 
.6 
.5 


22.7 

22.0 

21.3 

20.5 

19J 

19.0 

1U 

173 

1M 

1«0 

1SJ 

14.6 

13.9 

13.2 

125 

11.9 

11J 

10.6 

100 

95 

6.9 

9.4 

79 

7.4 

6.9 

6.5 

6.1 

57 

53 

5.0 

4.7 

4.4 

4.1 

3.9 

3.7 

3.4 

3.2 

3.0 

28 

27 

2.5 

2.3 

2.1 

19 

13 

1.6 

1.4 

13 

1.1 

1.0 

.9 

3 

.7 

3 

3 


22.9 
2M 
21.4 

203 

ifte 

19.1 

16.3 

173 

1t3 

16^0 

153 

143 

133 

13.2 

12-5 

11.9 

11.2 

10.6 

100 

0.5 

6.9 

84 

7.9 

74 

6.9 

6.5 

61 

57 

53 

5.0 

4.7 

4.4 

4.1 

3.9 

37 

3.4 

3.2 

3.0 

2.8 

2.7 

Z.i 

23 

2.1 

1.9 

1.8 

13 

1.4 

13 

1.1 

13 

.9 

3 

.7 

3 

.5 


35 


23.0 
223 
21.4 
206 
19.9 
191 
M.3 
173 
163 
163 
153 
14.6 
13.9 
133 
12.5 
113 
113 
10.6 

lao 

93 
8.9 

8.4 
79 
7.4 
6.9 
65 
6.1 
57 
S3 
5.0 
4.7 
4.4 
4.1 
3.9 
3.7 
3.4 
33 
3.0 
2.6 
2.7 
^5 
23 
2.1 
13 
13 
13 
1.4 
13 
1.1 
1.0 
3 
3 
.7 
.6 
.5 


23.1 
22.3 

213 

207 

193 

19.1 

163 

17.6 

16.6 

16.0 

153 

143 

13.9 

133 

12.5 

113 

113 

103 

10.0 

95 

83 

8.4 

7.9 

74 

6.9 

6.5 

6.1 

5.7 

53 

50 

4.7 

4.4 

4.1 

33 

3.7 

X4 

33 

33 

2.6 

r7 

25 

2.3 

^1 

13 

13 

13 

1.4 

13 

1.1 

13 

3 

3 

.7 

3 

3 


37 


231 
223 
21.5 

207 

193 

191 

183 

173 

168 

1«3 

153 

14  6 

133 

133 

1^5 

11.9 

113 

103 

103 

93 

8.9 

8.4 

7.9 

7.4 

63 

63 

6.1 

57 

53 

5.0 

4.7 

4.4 

4.1 

3.9 

3.7 

3.4 

33 

30 

28 

2.7 

25 

23 

2.1 

13 

13 

13 

t.4 

13 

1.1 

13 

3 

3 

.7 

3 

3 


233 
22.4 

213 

207 

199 

19.1 

183 

173 

16.8 

1&0 

153 

14.6 

1X9 

133 

12.5 

113 

113 

103 

103 

9.5 

8.9 

8.4 

7.9 

7.4 

6.9 

63 

6.1 

57 

53 

50 

4.7 

4.4 

4.1 

3.9 

17 

14 

12 

33 

2.6 

2.7 

23 

2.3 

11 

1.9 

13 

13 

1.4 

13 

1.1 

13 

.9 

3 

.7 

3 

3 


233 
22.4 

213 

20.8 

199 

19.1 

18.4 

176 

166 

16.0 

153 

14.6 

133 

133 

115 

11.9 

113 

103 

100 

95 

63 

14 

73 

7.4 

63 

6.5 

61 

5.7 

53 

50 

4.7 

4.4 

4.1 

19 

17 

14 

S3 

33 

18 

17 

IS 

23 

11 

13 

13 

13 

1.4 

13 

1.1 

13 

3 

3 

.7 

.6 

3 


■  The  multiplas  m  ttM  laWa  ara  not  applcaMa  10  annuine*  tor  a  lami  caitiin:  tor  weft  ( 


1  saa  paragraph  (c)  of  i  1.72-& 


If  (a)  the  terms  of  the  contract  involve  a 
life  or  lives,  and  are  such  that  the  above 
tables  cannot  be  correctly  applied,  and 
(b)  the  amounts  received  under  the 
contract  are  at  least  partly  "amounts 
received  as  an  annuity"  under  a  contract 
to  which  section  72  applies,  the  taxpayer 
may  submit  with  his  return  an  actuarial 
computation  based  upon  the  apphcable 
annuity  table  (described  below]  with 
ages  set  back  one  year,  showing  the 
appropriate  factors  applied  in  his  case, 
subject  to  the  approval  of  the 
Commissioner  upon  examination  of  such 
return.  The  applicable  annuity  table  is 
the  1937  Standard  Annuity  Table  (if  the 
investment  in  the  contract  does  not 
include  a  post-June  1986  investment  in 
the  contract)  or  the  gender-neutral 


version  of  the  1963  Basic  Table  (if  the 
investment  in  the  contract  includes  a 
post-June  1986  investment  in  the 
contract).  In  the  case  of  a  contract  to 
which  S  1.72-6(d]  (relating  to  contracts 
in  which  amounts  were  invested  both 
before  July  1, 1986,  and  after  June  30. 
1986)  applies,  the  actuarial  computation 
shall  be  based  on  both  tables  in 
accordance  with  the  Principles  of  {  1.72- 
6(d).  Computations  involving  factors  to 
compensate  for  the  effects  of 
contingencies  other  than  mortality,  such 
as  marriage  or  remarriage,  re- 
employment, recovery  ht)m  disability,  or 
the  like,  will  not  be  approved. 

Par.  7.  Section  S  1.72-11  is  amended 
by  revising  paragraph  (c)  to  read  as 
follows: 


40 


23.3 

22.4 

213 

20.8 

20.0 

191 

114 

173 

163 

1«.0 

153 

143 

133 

133 

115 

113 

113 

103 

10.0 

15 

63 

14 

73 

7.4 

19 

15 

11 

57 

53 

53 

4.7 

4.4 

4.1 

33 

17 

14 

33 

10 

23 

17 

23 

23 

If 

13 

13 

13 

1.4 

13 

1.1 

13 

3 

3 

.7 

3 

3 


91.72-11    Amounts  not  r*c«lv«d  a« 
annuity  (Mymantt. 

***** 

(c)  Amounts  received  in  the  nature  of 
a  refund  of  the  consideration  under  a 
contract  and  in  full  discharge  of  the 
obligation  thereof.  (1)  Any  amount 
received  under  a  contract  to  which 
section  72  applies,  if  it  is  at  least  in  part 
a  refund  of  the  consideration  paid, 
including  amounts  payable  to  a 
beneficiary  after  the  death  of  an 
annuitant  by  reason  of  a  provision  in  the 
contract  for  a  life  annuity  with  minimum 
period  of  payments  certain  or  with  a 
minimimi  amount  which  must  be  paid  in 
any  event,  shall  be  considered  an 
amount  received  in  the  nature  of  a 
refund  of  the  consideration  paid  for  such 


contract.  If  such  an  amount  is  in  full 
discharge  of  an  obligation  to  pay  a  fixed 
amount  (whether  in  a  lump  sum  or 
otherwise)  or  to  pay  amounts  for  a  fixed 
number  of  years  (including  amounts 
described  in  paragraph  (b){3)(i)  of 
S  1.72-2).  it  shall  be  included  in  the 
gross  income  of  the  recipient  only  to  the 
extent  that  it.  when  added  to  amounts 
previously  received  under  the  contract 
which  were  excludable  from  gross 
income  under  the  law  applicable  at  the 
time  of  receipt,  exceeds  the  aggregate  of 
premiums  or  other  consideration  paid. 
See  section  73(e)(2)|A).  This  paragraph 
shall  not  apply  if  the  total  of  die 
amounts  to  be  paid  in  discharge  of  the 
obligation  can  in  any  event  exceed  the 
total  of  the  annuity  payments  which 
would  otherwise  fully  discharge  the 
obligation.  For  rules  to  be  applied  in 
Such  a  case,  see  paragraph  (e)  of  this 
section. 

(2)  The  principles  of  subparagraph  (1) 
of  this  paragraph  may  be  illustrated  by 
the  following  examples: 

Example  (1).  A,  a  male  employee,  retired 
on  December  31. 1954.  at  the  age  of  60.  A  life 
annuity  of  $75  per  month  was  payable  to  him 
beginning  )anuary  31, 1955.  The  annuity 
contract  guaranteed  that  if  A  did  not  Hve  for 
at  least  ten  years  after  his  retirement  his 
beneficiary,  B,  would  receive  the  monthly 
payments  for  any  balance  of  such  ten-year 
period  which  remained  at  the  date  of  A's 
death.  Under  section  72.  A  was  deemed  to 
have  paid  $3,000  toward  the  cost  of  the 
annuity.  A  lived  for  five  years  after  his 
retirement  receiving  a  total  of  $4,500  in 
annuity  paymento.  After  A's  death.  B  began 
receiving  the  monthly  payments  of  $75 
beginning  with  the  January  31, 1960  payment 
B  will  exclude  such  payments  6x>m  his  gross 
income  throughout  196a  1961,  and  1962.  and 
will  exclude  only  $18  of  the  first  payment  in 
1963  from  his  gross  income  for  that  year. 
Thereafter,  B  will  include  the  entire  amount 
of  all  such  payments  in  his  gross  income  for 
the  Uxable  year  of  receipt.  This  result  is 
determined  as  follows: 


A's  investment  in  the  contract  (tm- 
adjusted] _ „^. 

Multiple  from  Table  II]  of 
§  1.72-9  for  male,  age  60. 
where  duration  of  guar- 
anteed amount  is  10 
years  (percent) .         \\ 

Subtract  value  of  the  refund  feature 
to  the  nearest  dollar  (11  percent 
of  $3.600) „ 

Investment  in  the  contract  adjusted 
for  the  present  value  of  the  refund 
feature  without  discount  for  inter- 
est...~ „ 


$3,600 
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Aggregate  of  premiums  or  other  con- 
sideration paid 

A's         exclusion         ratio 
($3.204-i-$16.360 
[$g0OXl&2])  (percent) „       19.6 


3,204 


3.600 


Subtract  amount  excludable  during 
five  years  A  received  payments 
(19.6  percent  of  $4,500  ($900  x  5]) 882 

Remainder  of  aggregate  of  premiums 
or  other  consideration  paid  ex- 
cludable from  gross  incpme  .of  B 
under  section  72(e)  ™_._.u..„„„. 2,718 


As  a  result  of  the  above  computation,  the 
number  of  payments  to  B  which  will  exhaust 
the  remainder  of  consideration  paid  which  is 
excludable  from  gross  income  of  the  recipient 
is  36H6  ($2,718^$75)  and  B  will  exclude  the 
payments  from  his  gross  income  for  three 
years,  then  exclude  only  $18  of  the  first 
payment  for  the  fourth  year  from  his  gross 
income,  and  thereafter  include  the  entire 
amount  of  all  payments  he  receives  in  his 
gross  income. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1).  except  that  B,  the  beneficiary, 
elects  to  receive  $50  per  month  for  his  Ufe  in 
Ueu  of  the  payments  guaranteed  under  the 
original  contractual  obligation.  Since  such 
amounts  will  be  received  as  an  annuity  and 
may,  because  of  the  length  of  time  B  may  live, 
exceed  the  amount  guaranteed,  they  are  not 
amotmts  to  which  this  paragraph  applies.  See 
paragraph  (e)  of  this  section. 

Example  (3).  The  facts  are  the  same  as  in 
example  (1),  except  that  B,  the  beneficiary, 
elects  to  receive  the  remaining  guaranteed 
amount  in  installments  which  are  larger  or 
smaller  than  the  $75  per  month  provided 
until,  under  the  terms  of  the  contract,  the 
guaranteed  amoimt  is  exhausted.  The  rule  of 
subparagraph  (1)  of  this  paragraph  and  the 
computation  illustrated  in  example  (1)  apply 
to  such  installments  since  the  total  of  such 
installments  will  not  exceed  the  original 
amount  guaranteed  to  be  paid  at  A's  death  in 
any  event 

Example  (4).  C  pays  $12,000  for  a  contract 
providing  that  he  is  to  l>e  paid  an  annuity  of 
$1,000  per  year  for  15  years.  His  exclusion 
ratio  is  therefore  80  percent 
($12.000-r$15,000).  He  directs  that  the  annuity 
is  to  be  paid  to  P,  his  beneficiary,  if  he  should 
die  before  the  full  15-year  period  has  expired. 
C  dies  after  5  years  and  D  is  paid  $1,000  in 
1960.  O  will  include  $200  ($1,000 -$800  [80 
percent  of  $1,000))  in  his  gross  income  for  the 
taxable  year  in  which  he  receives  the  $1,000 
since  section  72(e)  and  this  section  do  not 
apply  to  the  annuity  payments  made  in 
accordance  with  the  provisions  and  during 
the  term  of  the  contract  D  will  continue  with 
the  same  exclusion  ratio  used  by  C  (80 
percent). 

Example  (S).  In  1954,  E  paid  $5a000  into  a 
fund  and  was  promised  an  annual  income  for 
life  the  amount  of  which  would  depend  in 
part  upon  the  earnings  realized  from  the 
investment  of  the  fund  in  accordance  with  an 
agreed  formula.  The  contract  also  specified 
that  If  E  should  die  before  ten  years  had 
elapsed,  his  beneficiary,  F,  would  be  paid  the 
amounts  determined  annually  under  the 
formula  until  ten  payments  had  been  received 
by  E  and  F  together.  E  died  in  1960,  having 
received  five  payments  totaling  $30,000. 
Assuming  that  $22,000  of  this  amount  was 
properly  excludable  from  £"8  gross  income 
prior  to  his  death.  F  will  exclude  from  his 
gross  income  the  payments  he  receives  until 


the  taxable  year  in  which  his  total  receipts 
from  the  fund  exceed  $28,000 
($50,000 -$22,000).  F  will  include  any  excess 
over  the  $28,000  in  his  gross  income  for  that 
taxable  year.  Thereafter,  F  will  include  in  his 
gross  income  the  entire  amount  of  any 
payments  made  to  him  from  the  fund. 

Example  (6).  Assimie  the  facts  are  the  same 
as  in  example  (1),  except  that  the  total 
investment  in  the  contract  is  made  after  June 
30, 1988,  that  A  is  to  receive  payments  under 
the  Ufe  annuity  contract  l>eginning  on  January 
31. 1987,  and  that  B  will  b^gin  to  receive  the 
monthly  payments  on  )anuary  31, 1992.  B  will 
exclude  the  $75  monthly  payments  from  gross 
income  throughout  1992, 1993,  and  1994.  B 
will  exclude  only  the  first  two  monthly 
payments  and  $21  of  the  third  monthly 
payment  in  1995.  This  is  determined  as 
follows: 

A's  investment  in  the  contract 

(unadjusted) _ », $3,600 

Multiple  from  Table  VII,  age  60. 

;  10  years  (percent) 4 

Subtract  value  of  the 
te^d  feattire  (4  percent 
of  $3,600 $144 

Investment  in  the  contract  ad- 
justed for  the  present  value  of 
the  refund  feature  without  dis- 
count for  interest $3,456 

Aggregate  of  premiums  or  other 

consideration  paid $3,600.00 

A's  exclusion  ratio 

($3,456.4-$21,780  ($000x24.2)) 

(percent) 15J 

Subtract    amount    excludable 

during  five  years  A  received 

payments    (15.9    percent    of 

$4,500  ($900X5))  .„ $715.50 

Remainder  of  aggregate  of  pre- 
miums or  other  consider- 
ation paid  excludable  from 
gross  income  of  B  under  sec- 
tion 72(e) $2,884.50 


As  a  result  of  the  above  computation,  the 
number  of  payments  to  B  which  will  exhaust 
the  remainder  of  consideration  paid  which  is 
excludable  from  gross  income  of  the  recipient 
is  36  23/50  ($2.884.50-;- 75)  and  B  wiU  exclude 
the  payments  from  gross  income  for  three 
years,  then  exclude  only  the  first  two 
monthly  payments  and  $34.50  of  the  third. 
Thereafter  B  shall  include  the  entire  amount 
of  all  payments  received  in  gross  income. 
(3)  For  the  purpose  of  applying  the 
rule  contained  in  subparagraph  (1)  of 
this  paragraph,  it  is  immaterial  whether 
the  recipient  of  the  amount  received  in 
full  discharge  of  the  obligation  is  the 
same  person  as  the  recipient  of  amounts 
previously  received  tmder  the  contract 
which  were  excludable  from  gross 
income,  except  in  the  case  of  a  contract 
transferred  for  a  valuable  consideration, 
with  respect  to  which  see  paragraph  (a) 
of  S  1.72-10.  For  the  limit  on  the  tax.  for 
taxable  years  beginning  before  January 
1. 1964.  attributable  to  the  receipt  of  a 
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lump  sum  to  which  this  paragraph 
applies,  see  paragraph  (g)  of  this  section. 


S  1.403    {ANwndcdl 

Par.  8.  Section  1.403(bH  [d)(4)  is 
amended  by  adding  the  words  "to  a 
defined  benefit  plan"  following  the 
words  "employer  contributions"  in  the 
first  sentence. 

Par.  9.  Section  1.403(b)-l  (d)(4)(ii)  is 
amended  by  removing  the  words  "the 
employee's  sex  and  the". 

Par.  1».  Section  I.403(b>-1  (dK4)  is 
amended  by  revising  Tables  I  and  II  and 
paragraph  (d)(4)(iv)  to  read  as  follows: 

§1.403<b)-1    TaxaMHty  of  tMneflclary 
und«r  annuity  purctiased  by  section 
501(c)(3)  organization  or  put>lic  actiooL 


(d)  Exclusion  allowance— {\)  *  *  • 
(4)  Determination  of  excludable 
amounts  by  allocation  of 
contributions.   '  *  * 

(iv)  The  lesser  of  the  number  of  years 
of  service  credited  through  the  end  of 
the  taxable  year  or  the  number  of  years 
that  the  plan  has  been  in  existence  at 
such  time. 

Table  I.— Value  at  Normal  RErmEMEirr 
Ages  of  Afuwumr  of  $1.00  per  Annum 
Payable  in  Equal  Monthly  Installments 
CXjring  the  Life  of  the  Employee 


[For  taxabia  imn  bagmmg  t0tm  Mi  1 

igas) 

Agn 

VikM* 

40 

11.49 

41 

11.40 

4S                                                     

11J1 

4.1                                                      

11.22 

44                   

11.12 

4<                                                  

1101 

411 

10.91 

47                                                                   

10  79 

411 

10.68 

49 

loja 

W 

■- 

1043 

51    . 

10J0 

w 

law 

•a 

lOM 

«4 

9J0 

« 

97S 

«A 

9.00 

«T 

9l4« 

•» 

9JS 

W 

9.13 

m 

sse 

<fi 

979 

S9 

9.62 

Ki 

9.44 

114                                                

8.25 

HK 

908 

M 

7J8 

•7 

770 

7.S0 

Table  I.— Value  at  Normal  Rethement 
Ages  of  Annutty  of  $i.00  per  Annum 
Payable  m  Equal  K4onthly  Installments 
OuRiNQ  THE  Life  of  the  Employs— Con- 
tinued 


[For  taxabto  yMre  bagmning 

aaar 

JUlfl. 

18881 

AgM 

Vakaa 

<» 

7.29 

TO 

7.10 

71, 

&88 

7?                                                             

6.68 

7J,                          

846 

^A 

8l2S 

75,                      

&09 

■>• 

SlSZ 

77 

S.8t 

TO 

S.40 

79,                                                                          

5.20 

80.                .    . 

4.99 

Nota^ — If  the  normal  form  of  retirement 
benefit  under  the  plan  is  other  than  a  atrai^t 
life  annuity,  the  value  from  Table  1  atM>ve 
should  be  divided  by  the  figure  9et  forth 
below  opposite  the  normal  form  of  retirement 
t>enerit  provided  by  the  plan: 


Annuity  for  5  years  certain  and  life 

thereafter -.. 

Annuity  for  10  years  certain  and  life 

thereafter - 

Annuity  for  15  years  certain  and  life 

thereafter 

Annuity  for  20  years  certain  and  life 

thereafter 

Life  annuity  with  installment  rehmd... 
Life  annuity  with  cash  refimd  ' 


087 

0.90 

0.80 

0.70 
OJO 
a75 


't 


'  TW  Ima  "caah  refniid"  ic<«n  to  rahmd  of  tccumuhl- 
wnptojfav  coathbubon*.  and  do««  nol  rvfcr  to  rvfaad  of 
trnploym  oontribulioos  only,  often  referred  to  as  "oiodi- 
fiea  CM  refomT. 


Table  II.— Level  Annual  Contribution 
Which  WHj.  Accumulate  To  $1.00  at  End 
OF  NiAfBER  OF  Years 


tForl 


t  yaw*  bagmning  alMrJi^l.  19881 


Nunibar  o(  yaara 

1 . 

Amounli 

1  

SliUOO 

2  ,„ 

.4808 

n 

4 

JOM 

« 

.1708 

a 

.1383 

7   . 

.1121 

8     . 

.0840 

a 

MM 

in                                    ,,     ,,               

Mse 

11                                 

iaoi 

'»                                    ,    „, 

ilS27 

ia 

^486 

14                                  

.0413 

1<                       

.0388 

1«                                           ,  ,,, 

IT 

ia 

Mt7 

ia 

J1M\ 

Table  II.— I^vel  Annual  Contribution 
Which  Will  Accumulate  To  $1.00  at  End 
OF  Number  of  years— Continued 


fFor  tnU*  yaar*  bagkinlng  aflar  July  1.  1988] 

Maabar  ol  yaaia 

AMaanM 

>n 

i>219 

?«  

j>i9a 

22 „.     _ 

.0188 

7* 

i>M« 

?4                                         

jnso 

7^ 

.0137 

28               

.0128 

97 

J0114 

9a 

aios 

70                                                           

■« 

.0888 

?i                        

joeat 

S9 

sun 

Vt                           ,             ,    ,                             

stm 

li 

jooat 

■w 

•» 

aosa 

V 

.0048 

•»      

.8048 

?9   

40 

ii038 

41 

49 

.9033 

4.4 

il038 

44 

0028 

45 _ 

.0028 

4« 

sm* 

47 

aaa 

t^     

49 

«1 

aon 

Friday 

December  19,  1986 


S  1.401(aV-18 

Par.  11.  Section  1.401(a)-18  is 
removed. 

S  1.401(D-1  through  1. 40ia)-«) 
[Removed] 

Par.  12.  Sections  1.4(n{j)-l  through 
1.401(j)-e  are  removed. 

PART  602— REPORTING  AND 
RECORDKEEPfNG  REQUIREMENTS 

Par.  13.  The  authority  for  Part  602 
continues  to  read  as  foUows: 

Authority:  2S  XiS.C  7805. 


9602.101    [Anwnded] 

Par.  14.  Section  602.101(c]  is  amended 
by  inserting  in  the  appropriate  places  in 
the  table  "\  1.72-6.  .  .  .1545-0074"  and 
"5  1-72-0.  .  .  .1545-0074". 
Lawrenca  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
Approved:  November  2S,  1968. 
|.  Rogar  Mantz. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  86-28455  Filed  12-18-88;  3:50  pn] 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

AvailatHlity  of  Funds  In  Fiscal  Year 
1987  for  Economic  Development 
Assistance  Programs 

agency:  Economic  Development 
Administration  (EDA).  Commerce. 
action:  Notice. 

SUMMARY:  The  Economic  Development 
Administration  (EDA)  announces  its 
policies  and  application  procedures  for 
funds  available  in  FY  1987  to  support 
projects  designed  to  alleviate  conditions 
of  substantial  and  persistent 
unemployment  and  underemployment  in 
economically  distressed  areas  and 
regions  of  the  Nation  and  to  address 
economic  dislocations  resulting  from 
sudden,  major  job  losses.  The  purpose  of 
this  announcement  is  to  communicate  to 
potential  applicants  for  EDA  funds  the 
policies  and  procedures  that  will  be 
used  to  administer  the  Agency's 
programs  during  FY  1987. 

I.  General  Policie* 

Areas  containing  approximately  90 
percent  of  the  U.S.  population  are 
eligible  for  EDA  assistance,  while  the 
level  of  funding  available  is  under  $200 
million.  Therefore,  priority  consideration 
for  funding  must  and  will  be  given  only 
to  those  projects  having  exceptional 
potential  to  benefit  areas  experiencing 
or  threatened  with  the  most  severe 
economic  distress.  EDA  is  particularly 
interested  in  projects  located  in  areas 
recognized  by  state  and  local 
governments  as  enterprise  zones, 
especially  projects  in  rural  enterprise 
zones. 

Distress  may  exist  in  a  variety  of 
forms,  including  exceptionally  high 
unemployment  rates,  extremely  low 
income  levels,  abnormally  large 
concentrations  of  low  income  families, 
particularly  low  labor  force 
participation  rates,  unusually  large 
numbers  (or  high  rates)  of  business 
failures  or  farm  loan  foreclosures,  high 
farm  credit  delinquencies,  sudden  major 
layoffs  and/or  plant  closures,  and 
drastically  reduced  tax  bases.  Potential 
applicants  are  responsible  for 
demonstrating  to  EDA  through  the 
provision  of  statistics  and  other 
appropriate  information  the  nature  and 
level  of  the  distress  their  efforts  are 
intended  to  alleviate.  In  the  absence  of 
evidence  of  exceptionally  high  levels  of 
distress.  EDA  funding  is  unlikely.  In 
considering  proposals  to  benefit 
severely  distressed  area,  EDA  will  give 
special  consideration  to  those  that 


address  the  needs  of  rural  communities. 
particularly  aid  directed  toward  the 
economic  diversification  of  such  areas. 

EDA  expects  substantial  state  and 
local  support  for  proposed  projects. 
Proposals  that  do  not  provide  evidence 
of  strong  state  and  local  leadership  and 
flnancing  are  unlikely  to  receive  ^A 
aid. 

EDA  funding  will  not  be  used  directly 
or  indirectly  to  assist  employers  who 
transfer  one  or  more  jobs  from  one 
commuting  area  to  another.  EDA 
nonrelocation  requirements  (see  13  CFR 
309.3)  apply  to  grants  involving 
construction,  rehabilitation  or  repair  and 
other  financial  assistance  under  Titles  L 
II,  IV,  IX,  and  section  301(f)  of  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended,  PWEDA  (Pub.  L 
89-136;  42  U.S.C.  3121-3248h). 

Applicants  who  have  delinquent 
accounts  receivable  with  the 
Department  of  Commerce  will  not 
receive  new  awards  until  these  debts 
have  been  paid  or  arrangements  to  pay 
them  have  been  approved  by  the 
Department  of  Commerce.  Applicants 
may  be  subject  to  a  pre-award 
accounting  system  survey  by  the 
Department  of  Commerce's  Office  of 
Inspector  General. 

The  following  material  describes  other 
policies  and  procedures  associated  with 
each  of  EDA's  programs. 

IL  Program;  Planning  Assistance  for 
Economic  Develo|Mnent  Districts,  Imfian 
Tribes,  and  Redevelopment  Areas 

(Catalog  of  Federal  Domestic  Assistance: 
11.302  Economic  Development — Support  for 
Planning  Organizations) 

Summary 

Funds  under  the  District,  Indian  Snd 
Area  Planning  Program  are  awarded  to 
defray  administrative  expenses  in 
support  of  the  economic  development 
planning  efforts  of  Economic 
Development  Districts  (Districts). 
Redevelopment  Areas  (Areas)  and 
Indian  Tribes.  This  program  is 
authorized  under  section  301(b)  of  the 
Public  Works  and  Economic 
Development  Act  of  1965,  as  amended. 
42  U.S.C.  3151(b). 

Eligibility 

Eligible  applicants  are  Economic 
Development  Districts,  Redevelopment 
Areas,  organizations  representing 
Redevelopment  Areas  (or  parts  c4  such 
Areas],  and  Indian  Tribes. 

Program  Objective 

The  primary  objective  of  planning 
assistance  for  administrative  expenses 
under  section  301(b)  is  to  support  the 
formulation  and  implementation  of 


economic  development  programs 
designed  to  create  or  retain  full-time 
permanent  jobs  and  income,  particularly 
for  the  unemployed  and  underemployed 
m  the  most  distressed  areas  served  by 
the  applicant.  Planning  activities 
supported  with  this  aid  must  be  part  of  a 
continuous  process  involving  significant 
leadership  by  public  officials  and 
private  citizens. 

Funding  Availability 

Funds  in  the  amount  of  $19  million  are 
available  in  two  categories:  Districts 
and  Areas  (Category  A] — $16  million; 
and  Indian  Tribes  (Category  B) — $3 
million. 

Funding  Instrument 

Grant  assistance  may  be  provided  for 
up  to  75  percent  of  project  costs  for 
Category  A  grants.  Under  Category  A, 
the  applicant  will  be  required  to  provide 
them  the  remaining  share.  Category  B 
grant  assistance  may  be  provided  for  up 
to  100  percent  of  project  costs. 

Project  Duration 

Both  Category  A  and  Category  B 
assistance  will  normally  be  for  a  period 
of  twelve  months. 

Selection  Criteria  ' 

Priority  consideration  will  be  given  to 
currently  funded  District  and  Indian 
grantees  with  proposals  which  are 
eligible  under  section  301(b),  42  U.S.C. 
3151(b).  Category  A  Area  grantees  are 
not  likely  to  continue  receiving  funds 
unless  they  are  experiencing  severe 
economic  distress.  Any  remaining  funds 
will  be  used  for  new  proposals  from 
other  eligible  applicants  under  both 
Categories  A  and  B  and /or  for  special 
economic  development  activities  that 
benefit  one  or  more  301(b)  grantees  and 
cannot  be  financed  with  other  resources. 
It  is  possible  that  no  funds,  or  very 
limited  funds,  will  be  available  to 
support  special  activity  grants. 
Iitformation  on  application  procedures 
for  any  fimds  available  for  special 
activity  grants  will  be  provided  by 
EDA's  Regional  Offices  or  Headquarters 
staff  after  February  28, 1987.  EDA  will 
consider  the  following  factors  in 
evaluating  proposals: 

1.  The  responsiveness  of  the  proposed 
work  program  to  the  program 
regulations  contained  in  13  CFR  307.22; 

2.  The  economic  distress  of  the  area 
served  by  the  applicant; 

S.  For  currently  funded  grantees,  past 
performance  (including  information  in 
scheduled  progress  reports);  and 

4.  Local  leaders'  involvement  in 
applicant  economic  development 
activities. 
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Proposal  Submission  Procedures 

Currently  funded  grantees  and  other 
eligible  applicants  under  both 
Categories  A  and  B  should  submit 
proposals  which  include: 

1.  A  letter  signed  by  the  chief  elected 
official  (Chairman  of  the  Board.  Tribal 
Chairman)  or  another  authorized  ofBcial 
of  the  District,  Area  or  Indian  tribe 
stating  the  organization's  desire  to 
receive  funds  to  carry  out  the  types  of 
planning  and  administrative  activities 
eligible  under  the  301(b)  program. 

2.  Information  on  the  level  of 
economic  distress  in  the  area.  This 
information  should  include  data 
presented  in  the  most  recent  Overall 
Economic  Development  Program  (OEDP) 
or  Armnal  Report  (where  they  exist),  as 
well  as  updated  data  as  appropriate. 
While  Category  B  grantees  do  not  have 
access  to  published  distress  data,  they 
should  submit  any  available  information 
on  their  economies.  Examples  of 
information  that  might  help  illustrate  the 
economic  distress  of  Category  A 
grantees  include: 

a.  Population  changes  over  time; 

b.  Employment  and  unemployment 
data,  such  as  24-month  seasonally 
adjusted  unemployment  rates,  six-month 
seasonally  unadjusted  unemployment 
rates,  changes  over  time  in  total 
employment  and  employment  by  major 
industry,  and  labor  force  participation 
rates; 

c.  Income  levels,  such  as  per  capita 
income  figures  and  data  on  percentages 
of  families  and  individuals  with  incomes 
below  the  national  poverty  level; 

d.  Trends  in  business  starts  and 
failures,  structural  changes  in  the  area 
economy,  credit  ratings,  tax  base 
declines,  and  sudden  economic 
displacements;  and 

e.  If  an  area's  economy  is  significantly 
dependent  upon  agriculture,  farm  loan 
statistics  from  the  Farm  Credit  System, 
local  banks  and  Farmers  Home 
Administration  (FmHA).  These  statistics 
should  be  as  current  as  possible  and 
should  include  the  number  of  borrowers 
with  loans,  dollars  outstanding,  number 
of  borrowers  delinquent  on  payments, 
dollars  delinquent,  and  foreclosures  and 
bankruptcies  in  progress. 

Except  as  explained  and  justified,  the 
information  provided  on  population, 
employment,  unemployment,  and 
income  should  be  derived  by  standard 
Bureau  of  the  Census  and/or  Bureau  of 
Labor  Statistics  methodologies.  Data 
sources  and  the  period  measured  should 
be  identified  for  each  variable. 

3.  A  work  program  outlining  the 
specific  develo(mient  activities  that  will 
be  carried  out  under  the  grant  and 
explaining  how  they  relate  to  the 


problems  identified  in  the  area  OEDP, 
annual  report  or  other  documents.  New 
applicants  should  submit  proposals  to 
the  appropriate  EDA  Regional  Office  no 
later  than  March  31, 1987.  Proposals 
postmarked  after  this  date  may  not 
receive  consideration. 

Formal  Application  Procedures 

EDA  Regional  Offices  wiU  contact 
currently  bmded  grantees  to  inform 
them  of  the  procedures  for  submitting 
applications  for  additional  funding. 
Except  in  cases  where  work  program 
changes  or  other  factors  dictate  a 
different  approach.  EDA  expects  to  offer 
new  grants  to  currently  funded  grantees 
selected  for  additional  assistance. 

Following  review  of  the  proposals 
submitted  by  other  entities.  EDA  will 
invite  those  selected  for  funding 
consideration  to  submit  formal 
appUcations,  which  will  include  an  SF- 
424  or  similar  form  as  currently 
approved  by  the  Office  of  Management 
and  Budget  and  other  required 
application  materials. 

EDA  will  evaluate  applications  for 
conformance  with  published,  statutory, 
regulatory,  and  policy  requirements. 
Applications  proposed  for  fimding  under 
this  program  cue  subject  to  the 
requirements  of  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  Unsuccessful  applicants  will 
be  notified  of  the  status  of  their 
applications  when  all  of  EDA's  funds  for 
this  program  have  been  awarded. 

Further  Information 

For  further  information  contact  the 
appropriate  EDA  Regional  Office  (see 
list  below)  or  Lois  F.  Bueso,  Director. 
Planning  Division,  Economic 
Development  Administration,  Room 
7866,  U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone.  202- 
377-2873. 

IIL  Program:  Planning  Assistance  for 
States  and  Urban  Areas 

(Catalog  of  Federal  Domestic  Assistance: 
11.305  Economic  Development — State  and 
Urban  Area  Economic  Development 
Planning) 

Summary 

The  Economic  Development 
Administration  announces  its  policies 
and  application  procedures  for  funds 
available  for  the  State  and  Urban 
Planning  Program  operated  under  the 
authority  of  section  302(a)  of  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended,  42  U.S.C  3151a. 


Eligibility 

Eligible  applicants  under  this  program 
are  states,  territories,  cities  and  urban 
counties. 

Program  Objective 

The  primary  objective  of  plarming 
assistance  under  section  302(a)  is  to 
strengthen  the  economic  development 
planning  and  policy-making  capabilities 
of  states,  territories,  cities  and  urban 
counties  to  ensure  a  more  effective  use 
of  available  resources  in  addressing 
economic  problems,  particularly  those 
resulting  in  high  unemployment  and  low 
incomes.  Planning  activities  conducted 
under  this  assistance  must  be  part  of  a 
continuous  process  involving  significant 
local  leadership  from  public  officials 
and  private  citizens. 

Funding  A  vailability 

Funds  in  the  amount  of  $5  miUion  ($2 
million  for  states  and  $3  million  for 
urban  areas)  as  available  for  providing 
grant  assistance  under  this  program. 

Funding  Instrument 

Grant  assistance  will  be  provided  for 
up  to  75  percent  of  project  costs. 
Applicants  will  be  required  to  provide 

the  remaining  share. 

Project  Duration 

Assistance  under  this  program 
normally  wiU  be  for  a  period  of  twelve 
months. 

Selection  Criteria 

Because  of  the  substantial  reduction 
in  program  funds,  consideration  for  FY 
1967  support  under  this  program  will 
only  be  given  to  entities  currently 
receiving  EDA  302(a)  planning  funds. 
Among  the  factors  EDA  expects  to 
consider  in  evaluating  proposals  from 
current  grantees  are  the  following: 

1.  The  responsiveness  of  the  proposed 
worii  program  to  the  program 
regulations  contained  in  13  CFR 
307.52(a)(1)  and  (2); 

2.  The  economic  distress  of  the  area 
served  by  the  appUcant; 

3.  Past  performance,  including 
information  on  that  performance 
reflected  in  progress  reports  submitted 
under  previous  grants; 

4.  Other  appropriate  factors 
determined  by  EDA. 

Proposal  Submission  Procedures 

EDA  staff  will  contact  currently 
funded  grantees  to  explain  additional 
project  selection  criteria  and  FY  1987 
proposal  submissions  procedures, 
including  proposal  submission  dates.  It 
is  expected  that  those  entities  selected 
to  submit  proposals  will  be  asked  to 
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include  at  least  the  following  items  as 
part  of  the  proposal  packaee: 

1.  A  letter  signed  by  the  head  of  the 
applicant  organization  or  another 
authorized  official  indicating  a  desire  to 
receive  funds  to  carry  out  the  types  of 
planning  activities  eligible  under  the 
302(a)  program. 

2.  Information  on  the  level  of 
economic  distress  in  the  area.  Such 
information  must  include: 

a.  Population:  for  the  years  1970, 1975, 
1980,  and  1984. 

b.  Employment/Unemployment: 

(1)  seasonally  adjusted  imemployment 
rate  for  the  most  recent  24-month  period: 

(2)  seasonally  unadjusted 
unemployment  rate  for  the  most  recent 
e-month  period; 

(3)  total  employment  and  employment 
by  major  industry  for  1980, 1981, 1982, 
1983, 1984, 1985  (cities  may  use  county 
data);  and 

(4)  1984  labor  force  participation  rate. 

c.  Income: 

(1)  per  capita  income  (1984  for  states 
and  counties,  and  1979  for  cities); 

(2)  percentage  of  persons  with 
incomes  below  the  national  poverty 
level. 

If  more  current  data  are  available  at 
the  time  of  proposal  submission,  they 
should  be  included. 

The  information  provided  should  be 
derived  by  standard  Bureau  of  the 
Census  and/or  Bureau  of  Labor 
Statistics  methodologies.  Data  sources 
and  the  period  measured  should  be 
identified  for  each  variable.  Applicants 
should  also  provide  other  information  on 
the  area's  economy,  such  as  trends  in 
business  starts  and  failures,  structural 
changes,  higher  or  lower  credit  ratings, 
declines  in  the  tax  base,  foreclosures, 
and  sudden  economic  displacements. 
For  states  whose  economies  are 
significantly  dependent  upon 
agriculture,  farm  loan  statistics  from  the 
Farm  Credit  System,  local  banks  and 
Farmers  Home  Administration  (FmHA) 
should  be  provided.  These  statistics 
should  be  as  current  as  possible  and 
include  the  number  of  borrowers  with 
loans,  dollars  outstanding,  number  of 
borrowers  delinquent  on  payments, 
dollars  delinquent  and  foreclosures  and 
bankruptcies  in  progress. 

3.  A  work  program  outlining  the 
specific  development  activities  that  will 
be  carried  out  under  the  grant  to  address 
the  problem(s)  identified. 

Proposals  should  be  submitted  to  the 
appropriate  EDA  Regional  Office  (see 
list  below]  or,  if  so  advised  by  EDA 
staff,  to  Beverly  L  Milkman.  Deputy 
Director  for  Grant  Programs,  Economic 
Development  Administration,  Room 
7866,  US.  Department  of  Commerce. 
Washington.  DC  20230. 


Formal  Application  Procedures 

EDA  will  evaluate  proposals  using  the 
selection  criteria  cited  above  and  others 
to  be  developed  and  subsequently 
explained  to  grantees.  Following  the 
review  of  proposals,  EDA  will  invite 
those  whose  proposals  are  selected  for 
funding  consideration  to  submit  formal 
applications,  which  will  include  an  SF- 
424  or  similar  form  as  currently 
approved  by  the  Office  of  Management 
and  Budget  and  other  appUcation 
materials. 

EDA  will  evaluate  applications  for 
conformance  with  published  statutory, 
regulatory,  and  policy  requirements. 
Except  in  cases  where  work  program 
changes  or  other  factors  dictate  a 
different  approach,  EDA  expects  to  offer 
new  grants  to  those  currently  funded 
grantees  selected  for  additional 
assistance. 

Applications  proposed  for  funding 
under  this  program  are  subject  to  the 
requirements  of  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  Unsuccessful  applicants  will 
be  notified  of  the  status  of  their 
applications  when  all  of  EDA's  funds  for 
this  program  have  been  awarded. 

Further  Information 

For  further  information  contact  the 
appropriate  EDA  Regional  OfHce  (see 
list  below)  or  Luis  F.  Bueso,  Director, 
Planning  Division,  Economic 
Development  Administration,  Room 
7866,  U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone,  202- 
377-2873. 

IV.  Program:  Local  Area  Technical 
Assistance  Projects  and  University 
Center  Projects 

(Catalog  of  Federal  Domestic  Assistance: 
11.303  Economic  Development — Technical 
Assistance) 

Summary 

Funds  for  local  area  technical 
assistance  projects  and  university 
center  projects  are  awarded  to  eligible 
applicants  to  provide  a  wide  range  of 
assistance  to  assure  the  successful 
initiation  and  implementation  of  area 
and  state  development  efforts  designed 
to  alleviate  economic  distress.  In  the 
case  of  basic  university  center  projects, 
funds  are  to  be  used  as  seed  money  to 
help  selected  colleges  and  universities 
mobilize  their  own  and  other  resources 
to  assist  in  the  economic  development  of 
distressed  areas.  The  economic 
development  efforts  to  such  colleges  and 
imiversities  could  involve  aid  to  public 
bodies,  nonprofit  organizations,  and 
private  firms.  In  addition,  funds  are  used 
for  projects  which  assist  the  overall 
goals  of  the  University  Center  Program. 


Support  for  these  types  of  projects  is 
authorized  under  section  301(a)  of  the 
Public  Works  and  Economic 
Development  Act  of  1965.  as  amended, 
42  U.S.C.  3151(a). 

Policy  Changes  for  University  Center 
Basic  Grants 

EDA  expects  to  publish  a  Federal 
Register  annoimcement  regarding 
changes  in  University  Center  Program 
policies  within  the  next  60  days.  The 
changes  will  not  affect  currently  funded 
Centers  in  FY  1987. 

Eligibility 

Eligible  applicants  for  local  area 
technical  assistance  grants  or 
cooperative  agreements  include  public 
or  private  nonprofft.  state,  area,  district 
or  local  organizations;  public  and 
private  colleges  and  universities      , 
(including  EDA-funded  university 
centers);  and  other  suitable  institutions 
(including  Indian  tribes,  cities,  and  state 
agencies).  Working  relationships  among 
the  parties  will  determine  whether  a 
grant  or  cooperative  agreement  is  most 
appropriate.  Other  eligible  applicants 
for  local  area  technical  assistance 
cooperative  agreements  include  private 
individuals;  partnerships;  firms;  and 
corporations.  Eligible  applicants  for 
university  center  grants  are  public  and 
private  colleges  and  universities. 

Program  Objective 

The  objective  of  these  projects  is  to 
provide  technical  assistance  useful  in 
alleviating  or  preventing  conditions  of 
excessive  unemployment  or 
underemployment  and  problems  of 
distressed  populations  in  individual 
states  or  sub-state  areas.  In  the  case  of 
university  center  grants,  an  additional 
purpose  is  to  stimulate  colleges  and 
universities  to  mobilize  their  resources 
to  overcome  such  conditions  and 
problems. 

Funding  Availability 

Funds  in  the  amount  of  $5.8  million 
are  available  for  local  area  technical 
assistance  projects  and  university 
center  projects. 

Funding  Instrument 

Local  area  technical  assistance  and 
university  center  project  funds  will  be 
awarded  through  grants  and  cooperative 
agreements  to  cover  a  portion  of  project 
costs.  The  amount  covered  will  not 
exceed  75  percent  of  proposed  project 
costs. 

In  the  case  of  university  center  grants, 
recipients  are  expected  to  gradually 
increase  their  share  to  match  the  EDA 
grant  dollar-for-dollar  by  the  fifth  year 
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of  support  Waiving  or  reducing  the 
university  or  college  overhead  can  be 
considered  as  a  cash  contribution. 

Project  Duration 

Grants  and  cooperative  agreements 
wrill  be  for  the  period  of  time  required  to 
complete  the  scope  of  work.  Generally 
this  will  not  exceed  twelve  months. 

Selection  Criteria 

A.  University  Center  Basic  Grant 
Proposals 

In  judging  proposals  from  existing  and 
potential  university  centers  for  basic 
grants,  EDA  will  consider  whether  the 
proposed  center  programs: 

1.  Serve  areas  of  significant  economic 
distresa. 

2.  Address  the  development  needs  of 
the  service  area. 

3.  Complement  the  activities  of  other 
organizations  engaged  in  economic  and 
business  development.  (Where 
applicable,  the  proposal  must  identify 
how  it  differs  from  the  services  provided 
by  a  local  Small  Business  Development 
Center,  Trade  Ad|ttstment  Assistance 
Center  (TAAC)  or  a  Minority  Business 
Development  Center.) 

4.  Possess  the  commitment  as 
evidenced  by  financial  support  and 
other  resources,  of  the  university 
leadership  at  the  highest  ieveb  to  the 
mission  and  purpose  of  the  university 
center. 

5.  Possess  the  capacity  to  provide  the 
proposed  technical  and  other  types  of 
assistance  to  jurisdictions  and 
organizations  witlun  the  service  area. 

6.  Complement  and  support  the  local 
regional  or  state  economic  development 
strategies  in  the  service  area. 

7.  Complement  and  support  the  EDA 
Regional  Office  Strategy.  (Infoimation 
on  Regional  Office  Strategies  must  be 
obtained  from  the  appropriate  Regional 
Office.) 

In  the  event  funds  are  available  to 
start  new  centers.  EDA  will  also 
consider  the  following  factors  in 
evaluating  proposals  for  basic  grants 
bom  potential  centers: 

1.  The  presence  of  another  EDA- 
funded  center  in  the  state. 

2.  The  presence  of  an  SBA-  or  MBDA- 
funded  center  or  a  TAAC  in  the  service 
area. 

3.  The  extent  to  which  the  center 
proposes  to  serve  the  economic 
development  needs  of  economically 
distressed  jurisdications  and 
coramunity-baaed  organiiationa. 

B.  Local  Area  Technical  Assistance 
Proposals 

Preference  will  be  given  to  those  local 
area  tedmical  asaistance  proposals 


(including  those  submitted  by  university 
centers]  which: 

1.  Produce  strong  evidence  that  the 
proposed  pro)ect  will  lead  to  the  near- 
term  (between  one  and  five  years) 
generation  and/or  retention  of  private 
sector  joba. 

2.  Stimulate  significant  private  and 
non-Federal  public  capital  formation 
and  investment  for  economic 
development  purposes. 

3.  Are  consistent  with  the  EDA 
approved  Overall  Economic 
Development  Program  (OEDP)  for  the 
area  in  which  the  projects  are,  or  virill 
be,  located  and  have  been 
recommended  by  the  OEDP  Committee. 

4.  Will  benefit  severely  distressed 
areas,  particularly  rural  counties  and 
communities. 

5.  Contribute  to  achieving  the 
objectives  of  the  EDA  Regional  Offices' 
Strategies.  Proposals  will  also  be  judged 
on  the  quality  of  the  proposed  work 
program  and  the  qualifications  of  the 
applicant  to  carry  out  that  work 
program. 

Proposal  Submission  Procedures 

A.  Basic  Grants  for  Existing  University 
Centers 

Existing  centers  that  have  been 
selected  to  receive  consideration  for 
continued  basic  funding  will  be  notified 
by  the  EDA  Regional  Offices  of  all 
application  procedures.  These 
procedures  will  include  the  requirement 
that  each  center's  proposed  scope  of 
work  indude  the  development  of  a 
specific  plan  for  raising  funds  to  support 
its  economic  development  program.  Any 
existing  centers  not  selected  to  receive 
consideration  for  continued  support  will 
be  so  notified. 

B  Basic  Grants  for  New  Centers 

1.  Letters  of  interest  Colleges  and 
universities  interested  in  participating  in 
the  University  Center  Program  should 
submit  letters  of  interest  signed  by  the 
president  or  another  authorized  official, 
to  the  appropriate  EDA  Regional  Office 
with  a  copy  to  the  EDA  Economic 
Development  Representative  (EDR).  The 
letter  should  describe  the  center's 
propoaed  service  area;  the  economic 
distress  of  that  area;  the  relationship  of 
the  center's  program  to  state,  regional 
and  local  economic  development 
strategies,  as  appropriate;  and  the 
activities  to  be  undertakoi  with  the 
EDA  aasistmce.  In  addition,  the  letter 
should  indicate  that  the  college  or 
university  leadership  understands  that 
EDA  expects  aubatantial  cash  and  other 
support  for  the  program  frtMn  the 
institution  itself. 


2.  Deadlines.  February  16, 1887. 
Letters  received  after  this  date  may  not 
be  considered. 

3.  Proposals.  Colleges  and  universities 
selected  by  EDA  for  consideration  as 
new  centers  will  be  invited  by  March  30, 
1987  to  submit  detailed  proposals.  The 
appropriate  Regional  Office  will  provide 
instructions  for  preparing  such  a 
proposal.  EDA  will  use  the  previously 
described  selection  criteria  to  evaluate 
these  proposals.  Those  submitting 
unsuccessful  proposals  will  be  notified 
as  soon  as  possible. 

C.  Local  Area  Technical  Assistance 
Projects 

Interested  parties,  including  university 
centers,  must  contact  the  EDR  for  the 
area  for  a  proposal  package.  This 
package  may  contain  additional 
information  on  procedures  and  selection 
criteria.  The  EDA  Regional  Office  can 
provide  the  name,  address  and 
telephone  number  of  the  EDR  for  the 
applicant's  area. 

Proposals  should  be  submitted  to  the 
appropriate  EDR  as  early  as  possible, 
but  no  later  than  March  15, 1987. 
Proposals  postmarked  after  that  date 
may  not  receive  consideration. 

EDA  will  evaluate  all  proposals  and 
will  authorize  formal  applications  for 
those  which  best  satisfy  the  selection 
criteria.  EDA  will  evaluate  the  proposals 
on  a  bi-monthly  basis,  commencing  two 
months  after  the  date  of  this 
announcement  Potential  applicants  are 
encouraged  to  submit  their  proposals 
early.  Those  whose  proposals  are 
unsuccessful  will  be  notified  as  soon  as 
possible. 

Formal  Application  Procedures 

The  appropriate  EDA  Regional  Office 
will  ask  entities  whose  proposals  for 
local  area  technical  assistance  projects 
and  new  basic  universify  center  grants 
are  selected  for  further  consideration  to 
comi^ete  formal  application  packages. 
EDA  will  evaluate  applications  for 
conformance  with  published  statutory, 
regulatory,  and  policy  requirements. 
Applications  inoposed  for  funding  under 
this  program  are  subject  to  the 
requirements  of  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  Unsuccessful  applicants  vtnll 
be  notified  of  the  status  of  their 
applications  as  soon  as  possible. 

Further  Information 

For  farther  information,  contact  the 
appropriate  EDA  Regional  Office  (see 
list  below),  the  appropriate  EDR  (whose 
name,  address,  and  telephone  niunber 
may  be  obtained  from  the  EDA  Regional 
Office),  or  Tony  Meyer.  Technical 
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Assistance  and  Research  Division, 
Economic  Development  Administration. 
Room  7886.  U.S.  Departmem  of 
Commerce,  Washington.  DC  20230i 
telephone,  202-377-2812. 

V.  Program:  National  Technical  _    .^ 

Assistance  Projects  '  ''  ' 

(Catalog  of  Federal  Domestic  Assistance: 
11.303  Economic  Development — ^Technical 
Assistance) 

Summary 

Funds  under  the  National  Technical 
Assistance  Program  are  used  to  provide 
technical  assistance  that  will  benefit 
nwre  than  one  region  of  the  country. 
Typically,  funds  are  awarded  to 
organizations  that  demonstrate  a 
national  outreach  capability.  Projects 
affecting  only  one  area  or  region  will  not 
be  considered  unless  there  is  clear 
evidence  that  the  project  merits  testing 
to  determine  its  appropriateness  for 
replication  elsewhere.  This  program  is 
authorized  under  the  authority  of  section 
301(a)  of  the  Public  Works  and 
Economic  Development  Act  of  1965.  as 
amended.  42  U.S.C.  3151(a). 

Eligibility 

Eligible  applicants  for  grants  or 
cooperative  agreements  under  this 
program  include:  public  and  private 
nonprofit  national,  state,  area,  district  or 
local  organizations;  and  other  suitable 
institutions  (including  Indian  tribes, 
cities,  state  agencies  and  educational 
institutions).  Working  relationships 
among  the  parties  will  determine 
whether  a  grant  or  cooperative 
agreement  is  most  appropriate.  Other 
eligible  applicants  for  cooperative 
agreements  under  this  program  include: 
private  individuals:  partnerships;  firms; 
and  corporations. 

Program  Objective 

The  objective  of  this  program  is  to 
provide  technical  assistance  useful  in 
alleviating  or  preventing  conditions  of 
excessive  unemployment  or 
underemployment  in  distressed  rural 
and  urban  areas,  with  special  attention 
to  the  problems  of  economically 
distressed  populations.  Grants  and 
cooperative  agreements  will  be  awarded 
to: 

1.  Address  topical  economic 
development  issues  and  problems,  such 
as  those  related  to  the  restructuring  of 
the  agriculture  and  energy  sectors  of  the 
economy. 

2.  Demonstrate  innovative  approaches 
to  stimulating  economic  development  in 
depressed  areas. 

3.  Disseminate  to  the  appropriate 
audiences  information  and  products 
(including  the  materials  and  data 


developed  under  items  1  and  2)  designed 
to  help  promote  economic  development 
io  distressed  areas. 
.    4.  Strengthen  the  capability  of  state 
and  local  organizations  and  institutions 
to  undertake  and  promote  effective 
economic  development  programs. 

Funding  A  vailability 

Funds  totalling  approximately  $1.2 
million  are  available  for  use  in  funding 
projects  proposed  by  eligible  entities 
and  projects  initiated  by  EDA  through 
Solicitations  of  Apphcations  for  specific 
economic  development  technical 
assistance  activities. 

Funding  Instrument 

EDA  will  provide  grants  and 
cooperative  agreements  that  will 
normally  cover  up  to  75  percent  of 
proposed  project  costs.  Applicants  are 
expected  to  provide  the  remaining  share. 

Project  Duration 

Assistance  will  be  for  the  period  of 
time  required  to  complete  the  scope  of 
work.  Generally  this  will  not  exceed 
twelve  months. 

Selection  Criteria 

Preference  will  be  given  to  proposals 
which: 

1.  Address  the  National  Technical 
Assistance  Program  objectives  (or  if 
appropriate,  the  objectives  outlined  in 
the  Solicitation  of  Applications). 

2.  Present  an  appropriate  and  clear 
project  design. 

3.  Are  sponsored  by  organizations 
with  the  capacity  and  qualifications  and 
staff  specified  to  undertake  the 
proposed  activities. 

4.  Present  a  reasonable  budget  for  the 
proposed  activities. 

5.  Have  a  near-term  (one-  to  five-year) 
impact  and  do  not  depend  upon  furUier 
EDA  assistance  to  achieve  results. 
Additional  information  on  selection 
criteria  for  this  program  will  be  provided 
to  prospective  applicants  by  EDA. 

Proposal  Submission  Procedures 

Potential  applicants  may  obtain  an 
additional  criteria  and  application 
information  package  from  Richard  B. 
Hage,  National  Technical  Assistance 
Program  Coordinator.  Economic 
Development  Administration.  Room 
7866.  U.S.  Department  of  Commerce. 
Washington.  DC  20230;  telephone  202- 
377-2127.  Entities  seeking  funds  must 
submit  proposals,  which  should  not 
exceed  10  double-spaced  pages, 
exclusive  of  budget,  vitae  and 
organizational  capability  statement. 

Proposals  must  provide: 

1.  A  title. 


2.  Complete  name  and  address  of 
proponent  organization,  contact  person  . 
and  telephone  number,  and  legal  status  - 
of  organization. 

3.  Description  of  activities  to  be  . 
undertaken  with  technical  assistance 
funding. 

4.  Vitae  of  principal  individuals  that 
will  undertake  the  proposed  activities. 

5.  Capabihty  statement  of  the 
proponent  organization  or  individual. 

6.  Project  budget  (by  proposed  task) 
for  both  the  proposed  EDA  assistance 
and  applicant  share. 

Proposals  should  be  submitted  to 
Beverly  L  Milkman.  Deputy  Director  for 
Grant  Programs.  Attn:  National 
Technical  Assistance  Program. 
Economic  Development  Administration, 
Room  7866.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Organizations  or  individuals  located 
outside  the  Washington,  DC 
metropohtan  area  should  submit  a  copy 
of  the  letter  transmitting  their  proposal 
to  the  Economic  Development 
Representative  (EDR)  for  the  area  in 
which  they  are  located.  The  EDA 
Regional  Office  (see  list  below]  can 
furnish  the  name  and  address  of  the 
appropriate  EDR.  Proposals  must  be 
submitted  by  February  16. 1987. 
Proposals  postmarked  after  this  date 
may  not  be  considered. 

Formal  Application  Procedures 

EDA  will  evaluate  the  proposals  using 
the  selection  criteria  described  both  in 
this  announcement  and  in  the  additional 
criteria  and  application  information 
package.  Those  whose  projects  are 
selected  for  additional  consideration 
will  be  invited  to  submit  formal 
applications.  Organizations  and 
individuals  whose  proposals  are 
unsuccessful  will  t)e  notified  as  soon  as 
possible,  as  will  those  whose  proposals 
receive  further  consideration  but  are  not 
subsequently  funded. 

EDA  will  review  these  applicationa 
for  conformance  with  published 
statutory,  regulatory  and  policy 
requirements.  Applications  proposed  for 
funding  under  this  program  involving 
substantial  on-site  work  in  a  single  state 
are  subject  to  the  requirement  of 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Eligibility  for  Solicitations  of 
Applications 

EDA  may  identify  specific  economic 
development  technical  assistance 
activities  it  wishes  to  have  conducted. 
Organizations  and  individuals  f. 

interested  in  being  invited  to  respond  to 
these  Solicitations  of  Applications 
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(SOAs)  to  conduct  such  work  should 
submit  information  on  their  capabilities 
and  experience  to  Beverly  L  Milkman  at 
the  Sbove  address  by  January  30. 1987. 

Applicants  submitting  Information 
after  that  date  may  not  be  considered. 
EDA  will  review  this  information  to 
determine  eligibility  to  compete  for 
projects  under  specific  SOAs. 

Further  Information 

For  further  information  contact 
Richard  E.  Hage.  National  Technical 
Assistance  Program  Coordinator, 
Economic  Development  Administration. 
Room  7886.  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone.  202-^77-2127. 

VL  Program:  Research  and  Evaluation 
ProiacU 

(Catalog  of  Federal  Domestic  Assistance: 
11.312  Economic  Development — Research 
and  Evaluation  Program) 

Sununary 

Funds  under  the  Research  and 
Evaluation  Program  are  used  to  support 
studies  that  will  increase  knowledge 
about  the  causes  of  economic  distress 
and  approaches  to  alleviating  such 
problems.  This  program  ia  authorized 
under  the  authority  of  section  3Dl(c)  of 
the  Public  Works  and  Economic 
Development  Act  of  1965.  as  amended, 
42  U.S.C  3151(c). 

Eligibility 

Eligible  applicants  are  private 
individuals,  partnerships,  corporations, 
associations,  colleges  and  universities, 
and  other  suitable  organizations. 

Project  Objective 

The  objectives  of  section  301(c)  grants 
and  cooperative  agreements  are  the 
following: 

1.  To  determine  the  causes  of 
unemployment  underemployment, 
underdevelopment,  and  chronic 
depression  in  various  areas  and  regions 
of  the  Nation. 

2.  To  assist  in  the  formulation  and 
implementation  of  national,  state,  and 
local  progams  that  will  raise 
employment  and  income  levels  and 
otherwise  produce  solutions  to  problems 
resulting  from  the  above  conditions. 

3.  To  evaluate  the  effectiveness  of 
programs,  projects,  and  techniques  used 
to  (a)  alleviate  economic  distress  and  (b) 
promote  economic  development 

Funding  Availability 

Funds  in  the  amount  of  $1  million  are 
available  for  this  program.  Funds  will  be 
used  both  for  projects  selected  through 
the  application  procedures  cited  below 
and  for  EDA-initiated  solicitations. 


Funding  Instrument 

EDA  will  provide  grants  and 
cooperative  agreement  awards  covering 
up  to  100  percent  of  project  costs. 

Project  Duration 

Assistance  under  this  program  will 
normally  be  for  a  period  of  up  to  IS 
months. 

Selection  Criteria 

EDA  will  use  the  following  criteria  to 
evaluate  research  and  evaluation 
proposals: 

1.  Suitability  of  the  subject 

2.  Qualifications  of  principal 
investigator(s)  and.  where  appropriate, 
performing  organization(s). 

3.  Potential  usefulness  of  the  research 
to  state  and  local  economic    - 
development  practitioners. 

4.  General  quality  and  clarity  of  the 
proposal. 

5.  Soundness  and  completeness  of  the 
research  methodology. 

6.  Total  cost  and  value  of  product  in 
relation  to  cost  EDA  is  interested  in 
receiving  proposals  dealing  with: 

1.  Employment  and  unemployment 

2.  Income  and  poverty; 

3.  Rural  and  other  nonmetropolitan 
economic  development 

4.  Regional  and  local  growth: 

5.  Industrial  location; 

6.  Job  creation  methods; 

7.  State  and  local  economic 
development  efforts; 

8.  Private  sector  economic 
development  efforts; 

9.  Developmental  effects  of  public 
works  and  other  infrastructure; 

10.  Capital  markets  and  development 
finance; 

11.  Industrial  competitiveness: 

12.  Minority  business  and  minority 
jobs;  and 

13.  Productivity  and  technology. 
Requested  grants  and  awards  should 

be  for  specific,  well-defined,  one-time 
research  projects.  EDA  research  grants 
are  not  intended  for  support  of 
continuing  programs  (ongoing  research 
programs,  publication  and  information 
programs,  periodic  forecasts,  etc.)  or  for 
non-research  activities.  Some  research 
proposals  deal  with,  or  involve  samples 
drawn  from,  only  one  part  of  the  United 
States.  EDA  normally  prefers  research 
that  is  not  limited  in  geographic  scope  or 
that  at  least  covers  a  very  large  multi- 
state  region,  as  opposed  to  research 
covering  (in  declining  order  of 
preference]  a  small  region,  a  state,  a 
multi-county  area,  or  a  single  city  or 
county.  In  general,  EDA  prefers  cause- 
and-effect  research  and  descriptive 
analyses  to  theoretical  studies,  modeling 
(other  than  for  hypothesis  testing),  and 


the  like.  Economic  development 
planning  assistance  and  technical 
assistance  for  specific  places  will  not  be 
funded  under  the  reseairch  program:  the 
Planning  and  Technical  Assistance 
Programs  are  for  those  purposes. 

Proposal  Submission  Procedures 

Potential  applicants  should  submit  a 
brief  and  concise  proposal.  Proposals 
should  avoid  long  background 
discussions  and  literature  surveys,  but 
should  be  reasonably  detailed, 
particularly  in  explaining  methodology. 
Econometric  studies  should  include  a 
preliminary  list  of  variables  to  be  used. 
Each  proposal  should  include  (1)  a  cover 
page  giving  a  short  descriptive  project 
tide,  the  name  and  address  of  the 
performing  organization,  the  names  and 
phone  numbers  of  the  project  proposals 
postmarked  after  February  16, 1987,  may 
not  be  considered. 

Formal  Application  Procedures 

EDA  will  evaluate  the  proposals  using 
the  selection  criteria  described  above. 
Organizations  and  individuals  whose 
proposals  are  selected  for  further 
consideration  will  be  invited  to  submit 
the  additional  materials  required  for  a 
grant  or  cooperative  agreement  award. 
Organizations  and  individuals  whose 
proposals  are  not  selected  will  be 
notified  as  soon  as  possible,  as  will 
those  whose  proposals  receive  further 
consideration  but  are  not  subsequentiy 
funded.  Applications  proposed  for 
funding  under  this  program  may  be 
subject  to  the  requirements  of  Executive  - 
Order  12372.  "Intergovernmental  Review 
of  Federal  Programs." 

Eligibility  for  Specific  Solicitations 

In  addition  to  using  research  and 
evaluation  funds  to  support  proposals 
submitted  under  the  procedures 
described  above,  EDA  may  during  the 
fiscal  year  identify  other  studies, 
including  program  evaluation,  it  wishes 
to  sponsor. 

Organizations  and  individuals 
interested  in  being  invited  to  respond  to 
Solicitations  of  Applications  (SOAs)  to 
conduct  such  studies  should  submit 
information  on  their  capabilities  and 
experience  to  the  address  listed  above. 

This  information  will  be  used  to 
determine  eligibility  to  compete  for 
projects  under  specific  SOAs.  Those 
who  submit  information  postmarked 
after  January  30, 1987,  may  not  be 
invited  to  respond  to  SOAs  this  fiscal 
year. 

Further  Information 

For  further  information,  contact  David 
H.  Geddes,  Director,  Technical 
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Assistance  and  Reseaich  Diviaioa, 
Economic  Devefopment  AdminfstiaUon, 
Room  7M6,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone,  202-377-4085. 


VII.  Prograa: 
Assistance  (Tale  IX) 

(Catalog  of  Federal  Domestic  Assistance  No.; 
11-307    SpecwHIeBwonik;  DKi^ai\)uwiH  and 
Adjustaent  Aas«»lance  Piuyiw    Leng-Term 
Economic  Oeterioration  (i.TED(  aad  Sudden 
and  Sewre  EcoMnic  Diatocaiion  (SSED)) 

Summary 

Funds  under  the  Ecoaomic 
Adjustment  Program  are  used  to  assist 
areas  experiencing  long-term  economic 
deterioration  ^.TED]  and  areas 
threatened  or  impacted  by  sudden  and 
severe  economic  dislocation  (SSED). 
This  program  is  authorized  under  Title 
IX  of  the  Public  Works  arud  Ecoaomic 
Development  Act  of  1965.  as  amended, 
42  U.S.C.  3241-3245". 

Program  Objective 

The  Lieu  Program  assists  eligible 
applicants  in  implementing  strategies 
that  halt  and  reverse  the  long-term 
decline  of  their  economies.  Grants  for 
Revolving  Loan  Funds  (RLF)  are  usually 
provided  tmder  the  LTED/RLF  Program. 

The  SSED  Program  assists  eligible 
applicants  to  respond  to  actual  or 
threatened  major  job  losses 
(dislocations)  and  other  severe 
economic  adjustment  problems.  It  is 
designed  to  help  commtmitics  prevent  a 
sudden,  major  job  tessr  to  reestablish 
employraen*  opporttnities  as  qmckly  as 
possible  after  one  occurs:  or  to  meet 
special  needs  resulting  from  severe 
changes  in  economic  cotKHticms.  SSED 
assistance  is  intended  to  respiMid  to 
permanent  rather  than  temporary  job 
losses.  Assistsnee  may  be  in  the  form  of 
a  grant  to  develop  a  strategy  to  respond 
to  the  dislocation  (Strategy  Grant)  or» 
grant  to  implement  an  EDA  approved 
strategy  (Implementation  Grant). 

In  light  of  tbe  current  high  level  of 
economic  distress  in  rural  areas,  EDA  is 
particularly  interested  in  Title  IX 
projects  designed  to  mitigate  serious 
rural  economic  adjustment  problems. 

Funding  A  vailability 

Funds  in  the  amount  of  $26  million  are 
available  for  the  Economic  Adjustment 
Program  in  FY  1987.  Of  the  amount,  $13 
million  will  be  available  for  tlie  SSED 
Program  and  $13  million  vwill  be 
available  to  fund  RLFs. 

Funding  Instrument 

Title  IX  funds  are  awarded  through 
grants  which  provide  a  maximmi  of  75 
percent  of  the  project  cost.  Acceptable 
sources  of  the  local  share  include,  but 


are  not  limited  to,  local  govenuaent 
general  revenue  funds;  Community 
Development  Block  Grant  (COTG) 
entitfement  funds  or  balance  of  state 
awards;  Urban  Development  Action 
Grants;  and  other  public  and  private 
donations.  The  full  amount  of  the  local 
share  need  not  be  in  hand  at  (he  time  of 
application;  however,  the  applicant  must 
have  a  legally  binding  commitment  from 
the  identified  source(s).  If  sach 
commitments  are  not  honored  and  the 
proportionate  local  cash  share  is 
unavailable  at  the  time  of  an  individual 
loan  closing,  EDA  funds  wrill  not  be 
disbursed. 

In  addition,  these  commitments 
caimot  be  encumbsred  in  any  way  that 
would  preclude  their  use,  or  tbe  use  of 
loan  repayments,  accoriiing  to  tbe 
requirements  of  the  grant  agreement. 
The  local  share  for  the  RLF  Program 
must  be  in  cash.  The  local  share  for  the 
SSED  Program  may  be  in  cash  and/or 
in-kind. 

Eligible  Applicants 

Eligible  applicants  witlnn  areas 
meeting  the  EDA  eligibility  criteria 
described  below  include  a 
redevelopment  area  or  economic 
development  district  established  under 
Title  IV  of  this  Act,  42  U.S.C  3181;  an 
Indian  tribe;  a  state;  a  dty  or  other 
political  subdivision  of  a  state,  or  a 
consortium  of  such  political 
subdivisions;  a  Community 
Development  Corporation  defined  in  the 
Community  Economic  Devetopment  Act, 
42  U.S.C  9801;  or  a  nonprofit 
organization  determined  by  EDA  to  be 
the  representative  of  a  redevelopment 
area. 

Eligible  Areas 

A.  LTED 

In  order  to  receive  priority 
consideration  for  funding  under  the 
LTED/RLF  Program,  an  area  must  be 
experiencing  at  least  one  of  three 
economic  problems;  very  high 
unemployment;  low  per  capita  income; 
or  chronic  distress  (Le.,  failure  to  keep 
pace  with  national  economic  growth 
trends  over  the  last  five  years). 
Eligibility  is  determined  statistically. 
Further  information  is  available  from 
EDA's  Regional  Offices. 

B.  SSED 

In  order  to  receive  priority 
consideration  for  funding  under  the 
SSED  Program,  an  area  must  show 
actual  or  threatened  permanent  job 
losses  that  exceed  the  following 
threshold  criteria,  unless  otherwise 
determined  by  the  Assistant  Secretary: 


1.  For  areas  not  m.  Metnqwtttaa 
Statistical  Areas: 

a.  If  tfaesnempJayBimtrslroftkr 
Labor  Market  Area  exceed*  tbe  aetloiial 
average,  the  dislocatioa  meet  amount  to 
the  lesser  of  two  (2i))  percent  of  the 
employed  population,  or  500  direct  jobs. 

b.  If  the  unemployment  rate  of  die 
Labor  Market  Area  is  eqnal  to  or  lese 
than  the  national  average,  the 
dislocation  must  amount  to  the  lesser  of 
four  (4.0)  percent  of  the  employed 
population,  or  1,000  direct  jobs. 

2.  For  areas  within  MetropoKtan 
Statistical  Areas: 

a.  If  the  unemployment  rate  of  the 
Metropolitan  Statistical  Area  exceeds 
the  national  average,  the  dislocation 
must  amount  to  tha  lesser  of  one-hall 
(0.5)  percent  of  the  employed  population, 
or  4,000  direct  jobs. 

b.  If  the  unemployment  rate  of  the 
Metropohtan  Statistical  Area  is  equal  to 
or  less  than  the  national  average,  the 
dislocation  must  amount  to  the  lesser  of 
one  (1.0)  percent  of  the  employed 
population,  or  8,000  direct  jobs. 

In  additioiu  fifty  (50)  percent  of  the  job 
loss  must  result  from  the  action  of  a 
single  employer,  or  eighty  (00)  percent  oi 
the  job  loss  must  occur  in  a  sisq^e 
industry  classification  (i.e.,  two  digit  SIC 
code). 

In  the  case  of  a  Presidestially 
declared  natural  disaster,  the  area 
eligibility  criteria  are  waived.  In  other 
similarly  exceptional  circumstances,  the 
criteria  may  be  partially  waived  at  tbe 
discretion  of  the  Assistant  Secretary, 

Actual  dislocations  must  have 
occurred  within  one  year  and  threatened 
dislocations  must  be  anticipated  to 
occur  within  two  years  of  the  date  EDA 
is  contacted. 

Selection  Criteria 

Proposals  will  be  evaluated  based  an 
conformance  with  statutory  and 
regulatory  requirements,  the  economic 
adjustments  needs  of  the  area,  the 
merits  of  the  proposed  project  in 
addressing  those  needs  and  the 
potential  appUcant's  sbility  to  manage 
the  grant  effectively. 

A.  LTED/RLF  Selection  Criteria 

Key  factors  in  EDA's  selection  of 
proposed  LTED/RLF  projects  include: 

1.  Economic  and  Financial  Needs  of 
tbe  Project  Area.  a.  Areas  with  the 
highest  levels  of  economic  distress  (high 
unemployment,  low  per  capita  income, 
vacant  plants,  deteriorating 
infrastructttre,  and  declining  farm 
economy,  eta)  wiH  receive  priority 
consideration.  -,  i  -■ 

b.  Need  for  RLF  financing  wiD  be  -  • 'r'^' 
evaluated  based  on  the  applicanfe 
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analysis  of  the  local  capital  market  and 
how  clearly  this  analysis  defines  the 
financial  problems  to  be  addressed  by 
the  RLF  project. 

c.  Potential  applicant's  need  for  grant 
funds  to  carry  out  the  project  will  be 
based  on  an  assessment  of  its  financial 
resources  (e.g..  budget  deficit  or 
surplus). 

2.  Objectives  and  Benefits  of  Proposed 
Projects.  Priority  will  be  given  to 
projects  which  can: 

a.  Stimulate  private  sector 
emplojrment.  The  number  and  types  of 
jobs  to  be  created/retained  will  be  key 
factors  in  project  selection  along  with 
the  job/cost  ratio  established  for  the 
RLF  portfolio  as  a  whole; 

b.  Target  assistance  to  meet  program 
objectives  and  to  support  specific 
economic  adjustment  activities  planned 
or  underway  in  the  area,  particularly 
those  identified  in  the  OEDP.  Title  IX 
strategy,  or  other  plans  developed  to 
deal  with  specific  economic  adjustment 
problems  affecting  the  area.  This  may 
include  target  areas,  industries,  types  of 
employers  or  other  criteria  that 
maximize  the  impact  of  assistance  on 
specific  needs  within  the  area; 

c.  Leverage  higher  ratios  of  private 
investment  than  the  required  minimum 
ratio  of  two  private  sector  investment 
dollars  to  one  RLF  dollar  (Note:  the  local 
share  or  other  funds  provided  by  the 
RLF  to  finance  loans  cannot  be  counted 
as  "leveraged"  dollars); 

d.  Direct  new  job  opportunities  to  the 
long-term  unemployed  and 
underemployed; 

e.  Assist  minorities,  women  and 
members  of  other  economically 
disadvantaged  groups  in  obtaining  RLF 
loans; 

f.  Provide  technical  and  management 
assistance  for  RLF  borrowers,  in 
addition  to  loan  funds; 

g.  Use  creative  financing  techniques  to 
overcome  specific  gaps  in  the  local 
capital  market; 

h.  Make  loans  on  a  timely  basis.  The 
implementation  schedule  for  RLF 
projects  will  normally  require  that  RLF 
loans  in  the  initial  round  be  closed  (and 
all  EDA  funds  disbursed)  within  three 
years  of  grant  approval  with  no  less 
than  50  percent  disbursed  within 
eighteen  months  and  80  percent  vtrithin 
two  years; 

i.  Include  a  larger  matching  share  than 
the  required  25  percent  or  secure 
commitments  for  future  funding  from 
other  public  or  private  sources;  and 

j.  Coordinate  activities  with  other 
economic  development  organizations, 
loan  programs,  employment  training 
programs  and  private  lenders  in  the 
area. 


3.  Effective  Management  of  the  RLF. 
EDA  will  also  evaluate  proposed 
projects  to  determine  that  the  RLF  will 
be  properly  managed.  Key  factors 
include: 

a.  A  strong  and  effective  Loan 
Administrative  Board  with  broad 
community  representation,  including 
appropriate  public,  private  sector, 
minority  and  women's  representation; 

b.  Staff  capacity  in  program  and 
policy  development  finance,  law, 
marketing,  credit  analysis,  loan 
packaging,  processing  and  servicing: 

c.  Efficient  procedures  for  loan 
selection,  approval,  and  servicing  which 
emphasize  the  economic  development 
potential  of  loans  as  well  as  sound 
management  and  financing  practices; 

d.  Adequate  resources  to  cover 
administrative  costs  of  the  RLF;  and 

e.  The  potential  applicant's 
experience  and  capacity  for 
administering  economic  and  business 
loan  programs.  If  the  potential  applicant 
has  designated  another  organization  to 
administer  the  project.  EDA  will 
evaluate  the  experience  and  capacity  of 
that  organization,  rather  than  the 
potential  applicant. 

Nongovernment  (excluding  Economic 
Development  Districts)  organizations 
seeking  funds  must  be  sponsored  by  the 
local  or  state  government  having 
jurisdiction  over  the  project  area,  and 
the  sponsor  must  be  willing  to  assume 
responsibility  for  (^>erating  the  RLF 
should  the  nongovernment  entity  no 
longer  be  able  to  administer  the  project 

B.  SSED  Evaluation  Criteria 

Key  factors  in  EDA's  selection  of 
proposed  SSED  projects  include: 

1.  The  severity  of  the  dislocation  as 
measured  by.  but  not  limited  to.  the 
following  factors: 

a.  The  degree  to  which  the  number  of 
dislocated  workers  exceeds  the 
eligibility  threshold; 

b.  The  proportion  of  the  total  job  loss 
represented  by  a  single  employer 

a  The  proportion  of  employment  in  a 
single  industry  classification 
represented  by  the  firm(s)  closing;  and 

d.  The  potential  applicant's  need  for 
grant  funds  to  carry  out  the  project 
based  on  an  assessment  of  its  financial 
resources  (e.g..  budget  deficit  or 
surplus). 

2.  The  objectives  and  benefits  of 
proposed  activities  as  measured  by  the 
extent  to  which: 

a.  For  Implementation  Grants.  (1)  Job 
creation  or  retention  in  the  near  term  is 
emphasized  versus  more  long-term, 
general  economic  development 

(2)  The  jobs  to  be  created  and/or 
retained  are  permanent  will  directly 
benefit  the  dislocated  workers,  and  are 


new  employment  opportimities  and  not 
transferred  from  one  area  of  the  United 
States  to  another, 

(3)  The  response  to  the  problem  is 
timely; 

(4)  EDA  assistance  will  be 
complemented  by.  or  will  complement 
appropriate  state  and  local  efforts,  for 
example,  training  and  job  placement 
services,  other  Federal  investments, 
such  as  Urban  Development  Action 
Grants,  and  private  sector  support 

(5)  The  adjustment  strategy  and 
implementation  activities  proposed 
demonstrate  an  appropriately  creative 
approach  to  addressing  the  dislocation: 

(6)  The  cost  per  job  created  or 
retained  is  minimized; 

(7)  In  the  case  of  a  Revolving  Loan 
Fund,  the  recycled  loan  proceeds 
generate  economic  development 
benefits;  and 

(8)  The  local  share  exceeds  the 
required  25  percent. 

b.  For  Strategy  Grants.  (1)  The 
appUcant  has  demonstrated  the  capacity 
to  manage  the  planning  process  and 
subsequent  implementation  activities; 

(2)  The  proposed  scope  of  work  is 
responsive  to  the  problem; 

(3)  The  focus  of  the  planning  effort  is 
on  the  generation  of  practical  and 
implementable  solutions;  and 

(4)  The  local  share  exceeds  the 
required  25  percent. 

Proposal  Submission  Procedures 

Interested  parties  should  contact  the 
Economic  Development  Representative 
for  the  area  or  the  appropriate  EDA 
Regional  Office  for  a  proposal  package. 
The  EDA  Regional  Office  can  furnish  the 
name,  address  and  telephone  number  of 
the  Economic  Development 
Representative  for  the  area.  Project 
proposals,  submitted  by  eligible  entities, 
will  be  evaluated  by  EDA  on  the  basis 
of: 

1.  conformance  with  the  evaluation 
criteria  mentioned  above  and  statutory, 
regulatory  and  policy  requirements;  and 

2.  the  availability  of  funds. 

Formal  Application  Procedures 

Following  a  review  of  project 
proposals,  EDA  will  invite  those  whose 
projects  are  selected  for  funding 
consideration  to  submit  formal 
applications.  Potential  applicants  whose 
project  proposals  are  not  selected  for 
funding  consideration  will  be  so  advised 
as  soon  as  possible  EDA  will  evaluate 
applications  for  conformance  with 
published  statutory,  regulatory  and 
policy  requirements.  Apphcations 
proposed  for  funding  under  this  program 
are  subject  to  the  requirements  of 
Executive  Order  12372 
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"IntefgovemfRewtol  Reriew  of  F«ter»f 
Pro-ams."  When  all  of  EDA's  funda  for 
SSED  and  LTED  programs  hav»  been 
awarded,  ungoccessfui  appfieants  will 
be  notified  of  the  status  of  their 
applications  as  soon  as  pomible. 

Further  InformaUon 

For  further  information  aboot  this 
program,  contact  the  appropriate  EDA 
Regional  Office  or  Paml  J.  Etempsey, 
Director,  Economic  Adjustment 
Division,  Economic  Development 
Administration,  Room  7217,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  telephone  202-377-2859. 

VIII.  Program:  Public  Woriu  and 
Development  Facilities  Assistanca 

(Catalog  of  Federal  Domestic  Acsistance: 
11:300  Economic  Deveiopment  Grants  and 
Loans  for  Public  Works  and  DevelopaeiH 
Facilities.  11 J04  Economic  Develofneat 
Public  Works  Impact  Program  {PWIPJ) 

"    Summary 

Funds  available  under  the  Public 
Works  Program  are  used  to  finance 
public  works  and  development  facilifies 
that  contribute  to  the  economic 
development  of  depressed  areas.  EDA'» 
public  works  expenditures  ace 
0  authorized  by  Titles  i  and  IV  of  the 
Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(PWEDA).  42  U.S.C.  3131  and  42  U5.C. 
3171(a)(3). 

Eligibility 

Eligible  appUcants  under  this  program 
are  any  state,  or  political  sabdivision 
thereof,  Indian  tribe,  or  private  or  public 
nonprofit  organization  or  association 
representing  any  redevelopment  area  or 
part  thereof,  if  the  project  ia  located 
within  an  EDA-designated 
redevelopment  area.  Further  information 
on  the  areas  which  are  eligible  for  this 
EDA  program  is  available  from  EDA's 
Regional  Offices. 

Program  Objective 

The  purpose  of  the  Public  Works 
Grant  Program  is  to  assist  communities 
with  the  funding  of  public  works  and 
development  facilities  that  contribute  to 
the  creation  or  retention  of  private 
sector  jobs  and  to  the  alleviation  of 
unemployment  and  underemployment. 
Such  assistance  is  designed  to  help 
conununities  achieve  lasting 
improvement  by  establishing  stable  and 
diversified  local  economies,  and 
improving  local  living  conditions  and  tfte 
economic  environment  of  the  area.  In 
view  of  the  current  rural  distress, 
applications  from  rural  conununities  will 
be  reviewed  with  particular  interest. 


Funding  A  vaiktbility 

Funds  In  the  amount  of  $122,443 
million  are  available  for  this  proftram. 

Funding  Instrument 

EDA  may  provide  grants  with 
maximum  EOA  participation  normally 
ranging  from  50  percent  to  80  percent  of 
project  costs.  Applicants  will  be 
required  to  provide  the  local  share. 
Acceptable  sources  of  the  local  share 
include  but  are  not  limited  to  local 
government  general  revenue  funds; 
Community  Development  Block  Grant 
(CDBC)  entitlement  funds  or  balance  of 
state  award:  Urban  Development  Action 
Grants;  and  other  public  and  private 
donations. 

The  local  share  need  not  be  in  hand  at 
the  time  of  application;  however,  the 
local  share  must  be  firm  and  readily 
available.  The  local  share  must  not  be 
encumbered  in  any  way  that  would 
prechidc  its  use  consistent  with  the 
requirements  of  the  grant  agreement. 
Priority  will  be  given  to  applications 
which  maximize  the  local  share's 
percentage  of  the  project  cost. 
Supplementary  grant  assistance  to 
fmance  more  Uian  50  percent  of  project 
costs  will  only  be  approved  by  EDA  for 
projects  in  areas  of  high  distress. 
Decisions  on  such  assistance  shall  be 
based  on  the  nature  of  the  project,  the 
amoimt  of  fair  user  charges  or  odier 
revenues  the  project  may  reasonably  be 
expected  to  generate  and  the  relative 
needs  of  the  project  (see  13  CFR  305.5). 

Selection  Criteria 

For  both  regular  public  works  projects 
and  Public  Works  Impact  Program 
(PWIP)  projects,  priority  consideration 
will  be  given  to  those  which  are  the 
most  competitive  based  upon  the  project 
selection  criteria  set  forth  below,  that 
best  meet  the  needs  of  eligible  areas, 
and  that  are  located  in  areas  of  severe 
economic  distress. 

A.  PnbKc  Works  Projects 

Factors  that  will  be  taken  into  account 
in  considering  projects  eligible  under 
section  101(a)(l)(A)-{C)  of  PWEDA.  42 
U.S.C  3131(a){l)(AHC).  include 
whether  and  to  what  extent  the  project 

1.  Improves  opportunities  for  the 
successful  estabbsfament  or  expansion 
of  industrial  or  commercial  plants  or 
facilities  in  the  area  where  such  project 
will  be  located; 

2.  Assists  in  creating  or  retaining 
private  sector  jobs  in  die  near  term  and 
assists  in  the  creation  of  additional  long- 
term  employment  opportunities, 
provided  the  jobs  are  not  transferred 
from  any  other  area  of  the  United  States. 


and  win  result  in  a  low  cost  per  fob  in ' 
relation  to  total  EDA  project  cost; 

3.  Benefits  the  long-term  unemployed 
and  members  of  low-income  families 
who  are  residents  of  the  area  to  be 
served  by  the  project; 

4.  Fulfills  a  pressing  need  of  the  area, 
or  part  thereof,  in  which  it  will  be 
located; 

5.  Is  consistent  with  the  EDA 
approved  Overall  Economic 
Development  Program  (OEDP]  for  the 
area  in  which  it  is,  or  will  be,  located, 
and  has  broad  community  support; 

6.  Is  supported  by  significant  private 
sector  investment; 

7.  Has  adequate  local  share  of  funds 
with  evidence  of  firm  commitment  and 
availability; 

8.  Supports  developments  taking  place 
in  designated  enterprise  zones, 
particularly  in  rural  areas;  and 

9.  Demonstrates  that  necessary 
permits,  land  acquisitions  or  options  on 
land  and  rights-of-way  have  been 
obtained  and  that  all  other  legal 
requirements  of  the  application  process 
have  been  satisfied. 

B.  Public  Works  Impact  Program 

Factors  that  will  be  taken  into  account 
in  considering  projects  under  the  Public 
Works  Impact  Program  (PWIP) 
authorized  by  section  lCria(l)(D)  of 
PWEDA,  42  U.S.C.  3131(a)(1)(D).  include 
whether  and  to  what  extent  the  project: 

1.  Directly  assists  in  creating 
immediate  useful  work  (i.e.,  construction 
jobs)  for  the  unemployed  and 
underemployed  residents  in  the  project 
area; 

2.  Improves  the  economic  or 
community  environment  in  areas  of 
severe  economic  distress; 

3.  Includes  a  specific  plan  (i.e.,  PWIP 
Employment  Strategy)  for  hiring  the 
unemployed  and  underemployed 
persons  in  the  project  area  to  work  on 
the  construction  of  the  project; 

4.  Assists  in  certain  long-term 
employment  opportunities  or  other 
economic  benefits  for  the  unemployed 
and  underemployed  in  the  project  area; 

5.  Primarily  benefits  low-income 
families  by  providing  essential  services, 
or  satisfying  a  pressing  public  need; 

6.  Can  begin  construction  quickly 
(normally  within  90  days  after 
acceptance  of  the  grant  by  the 
applicant);  and 

7.  Has  substantial  labor  intensity, 
where  labor  intensity  is  the  proportion 
of  labor  costs  to  the  total  project  costs. 

C.  Industrial  Park  Projects 

Projects  which  will  primarily  serve  an 
industrial  park  or  site  will  be  evaluated 
on  such  additional  factors  as: 


1.  A  detailed  analysis  of  existing 
industrial  park  capacity  and  utiteatitrir, 
occupancy  rates  for  existing  developed 
industrial  acres  curreatly  available 
within  a  ZS-aiile  radius  of  the  project 
site.  For  cities  with  populations  over 
50,000,  the  prescribed  area  may  be 
determined  by  an  analysis  of  industrial 
sites  within  an  established  Industrial 
area,  which  may  be  less  than  a  25-mne 
radius.  Contact  the  Economic 
Development  Representative  for  the 
area  or  the  appropriate  EDA  Regional 
Office  for  guidance; 

2.  Commitments  to  writing  from 
identified  tenants  to  locate  in  the 
industrial  -^jk  at  site.  rnmssiHiimts 
must  include  description  of  the  indastry. 
the  number  of  fob*  created  or  saved. 
and  an  implementation  schedule;  and 

3.  Hie  existence  of  a  concrete 
marketing  strategy  and  demonsteated 
financial  ability  to  market  space  in  the 
industrial  park  or  site.  Strong  enptwais 
will  be  placed  upon  this  requirement 

D.  FararaUe  CoBsideratiaD  is  Not 
Likely  for  ftofecte  Which 

1.  Are  in  areas  with  tmemploymeTrt 
rates  below  the  national  average,  imless 
it  can  be  tJemonstrated  to  EDA's 
satisfaction  by  other  more  appropriate 
measures  that  the  area  is  su^uing 
substantial  distress  and  economic 
hardship. 

2.  Do  not  beaefit  the  tong-lenn 
unemphjyed  or  awbBis  of  to«r-mcoiBe 
families  or  otherwise  substaatially 
further  the  objectives  of  the  Economic 
Opportunity  Act  of  UB4. 

3.  Caanot  be  ifiteaiented  witUaa 
reasonable  period  of  tiaae: 

4.  involve  B«hntaatial  lasid  parchaac; 

5.  Involve  iMibtic  hrnkfiajp  such  as 
hospitala.  iaik.  ooart  baases.  theaters, 
fire  statioBS,  etc; 

6.  Do  not.  bev«  die  ajgplicairt's  share  of 
project  fandii^  n^dHLy  available; 

7.  Support  toanan  or  recieatiooal 
activities,  uaieas  ii  caa  be  deiaonstrated 
to  EDA's  eatisiactioB  that  toarim  is  the 
major  indostry  in  the  area  or  that  the 
project  will  assist  in  creating  a 
significant  number  of  jobs.  In  that  case, 
the  project  must  directly  assist  in 
providing  job  oppoilanities  for 
unemployed  and  uoderemployed 
persons  of  the  area  and  otherwise 
support  the  long-term  growth  of  the 
area; 

8.  Involve  industrial  pailcs  where  there 
is  evidence  of  excessive  vacancies  in 
existing  developed  industrial  parks  or 
sites  in  close  proximity  to  the  proposed 
project,  unless  there  is  evidence  the 
proposed  project  is  targeted  to  types  of 
fimn  nrt  readily  accuiiuuudated  or 
served  by  the  existhig  indttstrial  paries 


and  firm  commitments  to  locate  in  the 
industrial  park  exist;  or 

9.  Require  a  Biortga^  to  be  placed  on 
the  real  property  or  the  facility  to  be 
constructed/improved  with  EDA  funds. 

E.  i¥oh«bited  ftoiecU 

No  support  will  be  prtrvided  for 
proposals  snch  as  paridng  garages; 
p>edestiiBB  walkways;  non-indastiTal 
street  repairs;  beantification 
improvements;  or  land  redama^on,  wily- 
surface  demohtion  and  site  clean-up 
activities. 

Proposal  Submission  Procedures 

To  establish  the  merits  of  profeot 
proposals,  interested  parties  should  first 
contact  the  Economic  Development 
Representative  for  tiie  srea.  TUn  B9A 
Regional  Office  can  provide  the  name, 
address  and  telephone  number  of  the 
Economic  Developmeat  Representative 
for  the  area  who  win  provide  a 
preapplication  form  and  arrange  for 
conferences  to  discuss  the  proposal. 
EDA  vrfR  screen  proposals  before 
inviting  the  vubiiilssion  of  a  formal 
application.  Proptrsals  wffl  be  evahtated 
tyaseo  upon. 

1.  Conforraanoe  wMi  ^tMtMaey  ssid 
other  legal  reqaitenentB  and  vrMli  ^ 
selection  criteria  ■wtiaued  above; 

2.  The  merits  of  dw  piwpueai  in 
addressim;  Am  rtiatin  aoaoomic 
devetopoMHt  Deeds  «f  te  el^ble  area; 
and 

3.  The  availability  of  funds  as 
allocated  to  the  Regional  Offices. 

Processing  time  ror  project  proposals 
will  depend  on  ♦t'"  ritmplptvnfsf  trf 
informatioQ  provided  in  the 
preapplication  fommndaiiifpottixi^ 
documents  at  the  time  of  aubmissioa. 

Project  proposals  that  require 
addhtional  mformation  from  applicants 
or  other  sources  will  be  returned  to 
correct  tleficiencies  and  the  official 
applicatioB  noeipt  dales  wiU  be 
adjusted  accordingly. 

Formal  Application  Procedures 

Following  a  review  of  project 
proposals,  EDA  will  Invite  entities 
whose  projects  are  selected  for  funding 
consideration  to  submit  foraul 
applications.  Those  submitting  project 
proposals  not  selected  for  frmthng 
consideratioB  will  be  so  athrised  as  sotm 
as  posnble.  "EDA  will  evahiate 
applications  for  confomcmoe  wMi 
pubHsiied  statatory,  regulatory  and 
policy  require aien to.  iiKlBifiag  the 
project  selection  criteria  set  forth  above. 
IVopoBals  far  funding  aoder  this 
program  are  Mb^ect  to  the  requrements 
of  Executive  Order  12S7Z. 
"Inte^govcBMneatal  Review  of  Federai 
Programs." 


When  all  of  EDA's  public  works  funds 
have  been  awarded,  unsuccessful 
applicants  will  be  notified  of  the  status 
of  their  appticatiinis  as  soon  as  possible. 

Previous  Applicatiaot 

Project  HppKcations  invited  btit  net 
funded  in  FY  1988  remain  etigifate  fbr 
funding  consideration.  Those 
applications  whatk  were  ceoehred  bf 
September  30. 1988  will  beproeaaaod 
and  evaluated  in  accocdance  with  the 
project  selection  criteria  pubBshed  lor 
FY  1986,  current  legal  reqninmenta.  and 
EDA's  revised  nonrelocation  policy 
which  was  published  in  the  Federal 
Register  on  September  IS.  1986.  Those 
applications  not  received  by  EDA  by 
September  30, 1986  must  be  consistent 
with  the  project  selection  criteria  and 
requirements  published  in  this  notice 
and  submitted  on  application  forms 
issued  by  EDA  for  FY  3987.  Applicants 
whose  projects  were  invited  but  not 
submitted  to  EDA  in  FT  1986  should 
obtain  FY  1987  application  forms  from 
EDA's  Regional  Offices. 

Further  Informatiam 

For  further  information  contact  the 
appropriate  EDA  Regional  Office  [see 
list  below). 

(Catalog  of  Federal  Domestic  Assistance: 
11.301  Economic  Development — ^Busineas 
Development  Assistance) 

Summorjr 

Pursuant  to  Nblic  Law  89^36  (42 

U.S.C.  3142-3246  (hJJ  {the  Act).  EDA  is 
prepared  to  guarantee  up  to  eighty 
percent  {Ba%)  of  the  priadpal  and 
interest  of  kMDS  to  bie  ande  to  private 
borrowers  iior  the  parbheae  of  fixed 
assets  and/or  for  wwVing  capital 
purposes  for  projects  located  in  areas 
eligible  for  EDA  assistance.  EDA  loan 
guarsntoes  are  made  available  to  help 
businesses  expand,  establish,  or 
Biaintain  operations  in  boOi  aibaa  and 
raral  eligible  areas  tfirowghout  the 
Nation.  Gaarantees  offered  under  this 
program  are  made  at  the  discretion  of 
the  Assistant  Secretary  for  Economic 
Devek>pment  based  upon  data  from  ^ 
borrower  and  lender  carrent  at  the  thne 
the  guarantee  is  offered. 

Piea^Uoation  Procedure* 

Appficants  should  contact  the 
appropriate  EDA  Regional  Office 
Business  Loans  Division  to  discuss  their 
proposals.  EDA  will  screen  proposals 
before  inviting  a  formal  application. 
Proposals  will  be  evaluated  based  upon 
conformance  with  the  following: 
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1.  Statutory  requirementa  contained  in 
the  Act; 

2.  Regulatory  requirements  contained 
in  13  CFR  Parts  306  and  309;  and 
restated  in  this  notice;  and 

3.  Provisions  of  Office  of  Management 
and  Budget  (0MB)  Revised  Circular  A- 
70.  dated  August  24, 1984  (A-70). 

OMB  Circular  A-70  (Revised) 
Requirements 

All  loan  guarantees  must  conform  to 
the  requirements  of  A-70,  without 
exception.  The  most  significant 
requirements  of  A-70  are  as  follows: 

1.  Loans  must  be  secured  by  first 
priority,  unsubordinated  liens  on 
collateral  having  value  in  excess  of  the 
full  amount  of  the  loan. 

2.  An  annual  guarantee  fee,  payable 
quarterly,  equal  to  one-half  percent  of 
the  outstanding  EDA  contingent  liability 
will  be  charged.  This  fee  is  subject  to 
change  at  any  time  prior  to  approval  of  a 
guarantee. 

3.  Not  more  than  eighty  percent  (80%) 
of  the  principal  and  the  interest  on  a 
loan  may  be  guaranteed. 

4.  The  lender  must  bear  a  significant 
portion  of  the  risk  of  loss  on  the  loan.  No 
other  security,  guarantees  or  any  other 
arrangement  that  would  not  inure 
ratably  to  EDA  for  that  portion  of  the 
loan  not  guaranteed  by  EDA  will  be 
permitted. 

5.  No  loan  directly  involved  with  tax- 
exempt  obligations,  such  as  industrial 
revenue  bonds,  will  be  guaranteed. 

Supplementary  Information 

A.  Amount  of  Funding  Available 

EDA  is  authorized  to  commit  up  to 
$150  million  to  guarantee  contingent 
liability  for  loan  principal  in  FY  1987, 
which  ends  September  30, 1987. 

B.  Type  of  Financial  Assistance 

EDA  will  consider  proposals  for  the 
guarantee  of  loans  made  by  private 
lending  institutions  to  private  borrowers 
to  fmance  the  costs  of  fixed  assets  or  for 
working  capital  purposes.  EDA  will  not 
accept  applications  for  projects  which 
involve  real  estate  development  for 
either  investment  or  speculation,  or 
refmancing  of  current  debt.        «_. 

C.  Who  May  Apply 

Formal  applications  will  be  invited  by 
EDA  only  after  review  and  acceptance 
of  satisfactory  project  proposals. 
Applications  will  be  accepted  only  from 
private  lending  institutions  (the 
"applicant")  for  the  guarantee  of  loans 
to  private  business  enterprises.  EDA's 
relationship  is  essentially  with  the 
lender  applicant,  not  the  borrower. 


D.  Long-Term  Employment 

EDA  seeks  to  assist  In  the  creation  or 
retention  of  permanent  private-sector 
jobs  in  EDA  eligible  areas.  Accordingly, 
the  project  for  which  the  applicant  seeks 
financial  assistance  must  be  reasonably 
calculated  to  provide  more  than  a 
temporary  alleviation  of  unemployment 
or  underemployment  within  the  eligible 
area  where  the  project  is  or  will  be 
located. 

E.  Repayment  Ability 

The  private  lender  and  EDA  must  find 
that  there  is  reasonable  assurance  of 
repayment  of  the  guaranteed  loan. 

F.  EDA  Guarantee  Required 

No  loan  will  be  guaranteed  by  EDA 
unless  the  application  is  supported  by 
evidence  that  the  financial  assistance 
applied  for  is  not  otherwise  available  to 
the  prospective  borrower  from  either 
private  lenders  without  a  guarantee  or 
from  other  Federal  agencies  on  terms 
which,  in  the  opinion  of  EDA,  will 
permit  accomplishing  the  project.  In  the 
event  th^  borrower  is  a  large 
corporation  which  would  normally  have 
funds  availabmo  fmance  the  project, 
such  corporaticm  must  certify  that  it 
would  not  locate  the  proposed  project 
within  the  EDA-designated  area  without 
the  benefits  of  EDA's  fmancial 
assistance. 

G.  Relocation 

Nonrelocation  requirements  apply  to 
guaranteed  loans  under  Section  202, 
Title  II  of  PWEDA.  EDA's  regulations  at 
13  CFR  309.3  (51  FR  32828.  September  15. 
1986)  prohibit  transferring  jobs  from  one 
commuting  area  to  another.  Certificates 
of  nonrelocation  will  be  required. 

General  Conditions  of  Assistance 

A.  Amount  of  Loan 

EDA  will  not  ordinarily  approve  an 
application  for  a  guarantee  of  a  loan 
with  a  face  value  under  $600,000. 

B.  Term  of  Loan 

The  term  of  a  guaranteed  fixed  asset 
loan  cannot  exceed  the  weighted 
average  estimated  useful  economic  life 
of  the  project  fixed  assets,  but  in  no 
event  can  the  term  of  such  a  loan  exceed 
twenty-five  (25)  years.  The  term  of  a 
guaranteed  working  capital  loan 
ordinarily  may  not  exceed  five  (5)  years, 
and  the  loan  should  be  fully  amortized 
during  its  term.  EDA  will  not  ordinarily 
guarantee  revolving-type  or  open-end 
working  capital  loans. 


C.  Guarantee  Percentage  and  Interest 
Rate 

Pursuant  to  A-70,  EDA  may  guarantee 
up  to  eighty  percent  (80%)  of  the  face 
value  of  a  loan.  However,  apphcants 
requesting  an  eighty  percent  (80%) 
guarantee  will  be  required  to  justify  why 
a  lesser  guarantee  percentage  would  not 
be  acceptable.  As  a  general  rule,  EDA 
will  not  offer  to  guarantee  a  loan  in 
excess  of  the  following  percentages  and 
interest  rates: 

1.  80%  guarantee — Lender  prime  rate 
plus  1.50%. 

2.  75%  guarantee — Lender  prime  rate 
plus  1.75%. 

3.  70%  guarantee — Lender  prime  rate 
plus  2.0%. 

4.  60%  guarantee — Lender  prime  rate 
plus  2.5%. 

D.  Guarantee  Fee 

Pursuant  to  A-70,  EDA  will  charge  the 
lender  an  annual  guarantee  fee,  payable 
quarterly,  equal  to  one-half  percent  of 
the  outstanding  contingent  liabihty,  EDA 
reserves  the  right  to  change  this  fee  at 
any  time  prior  to  approval  of  the 
guarantee. 

E.  Application  Fee 

EDA  may  charge  an  application 
processing  fee  to  cover  the  costs  of 
application  processing  and  review. 

F.  Lender's  Risk 

That  portion  of  the  loan  not 
guaranteed  by  EDA  must  be  at  risk  to 
the  applicant  throughout  the  term  of  the 
loan.  "This  precludes  the  appHcant  bom 
obtaining  any  additional  security, 
guarantee,  or  compensating  balances  to 
separately  secure  the  unguaranteed 
portion  of  the  loan.  This  does  not 
preclude  normal  loan  participation 
arrangements  by  the  lender,  provided 
that  any  such  participation  is  acceptable 
to  EDA.  EDA  will  be  obligated  to  deal 
only  with  the  applicant,  and  all 
participants  must  be  eligible  as 
apphcants. 

G.  Other  Lender-Borrower  Relationships 

Where  an  applicant  has  other 
creditor/debtor  relationships  with  the 
prospective  borrower,  EDA  will  seek 
assurances  that  these  relationships  will 
not  create  conflicts  with  EDA's  interest 
in  the  applicant's  servicing  of  the  loan 
for  which  a  guarantee  is  sought. 
Ordinarily,  EDA  will  not  accept  an 
application  from  an  applicant  who  has 
existing  short-term  revolving  working^', 
capital  fmancing  extended  to  the 
borrower. 


H.  EDA  lavestflieat  Per  |ob 

EDA  will  consider  only  those  projects 
that  have  an  H3A  tmF<e»tinent  expomire 
of  $20,000  or  lees  per  petaaaoent  ^  to 
be  created  or  saved. 

L  RepayBwnt  Ability 

Only  projects  that  demonstrate 
reasonable  assurance  of  repayment  are 
eligible  to  receive  EDA  financial 
assistance.  The  appHcant  must 
demonstrate  yAvj  it  is  reasonably 
certain  the  borrower  will  be  able  to 
repay  the  loan.  As  a  minimum,  the 
application  must  include: 

1.  AppHcant's  normal  detailed  credit 
analyais,  including  a  narrative 
discussion  of  company  history, 
management,  product,  production 
capability,  market  conditions,  finaoces, 
collateral,  and  repayment  ability  (with 
ratio  analyses  compared  to  industry 
standards); 

2.  Three  (3)  years*  financial 
statements,  audited  and  certified  by  a 
pubHc  accountant,  if  available,  or 
certified  by  a  responsible  officer  of  Ae 
prospective  borrower;  if  in  operation 
less  tlian  three  years,  financial 
statements  since  inception; 

3.  Fmancial  statements  of  fte 
prospective  borrower,  current  within 
ninety  (90)  days  of  the  date  of  the 
application: 

4.  Pro  forma  balance  sheets,  income 
and  cash  flow  statements  of  the 
prospective  borrower  on  a  month-by- 
month  basis  for  the  first  year  after  the 
loan  is  made  and  on  a  quarterly  basis 
for  the  next  two  (2)  years; 

5.  One  copy  of  the  proposed  note  and 
loan  agreement  between  the  applicant 
and  the  prospective  bocrower  with 
attachments. 

).  Adequate  Collateral 

The  lender  must  perfect  and  maintain 
perfected  liens  against  and  security 
interests  in  collateral  adequate  to  permit 
full  recovery  of  the  loan  in  the  case  of 
default  by  the  borrower.  Collateral  must 
be  of  such  nature  that  repayment  of  the 
loan  is  reasonably  assured  when 
considered  with  the  integrity  and  ability 
of  project  management  soundness  of  the 
project  and  borrower's  prospective 
earnings.  The  applicant  must  document 
why  it  is  reasonably  certain  that 
adequate  collateral  oeveiage  exists. 
Only  projects  that  dcwoiwtrate  yia<  the 
full  amount  td  tiw  loaa  is  cowwod 
exclusively  by  an  unsubordiiwrted  first 
priority  aeoarity  interest  on  coUateral 
offered  by  the  borrower  will  be 
considered.  There  will  be  no  exceptions 
to^his  requirement  Proof  and 
documentation  of  collateral  coverage 
shall  include  but  not  be  limited  to 
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current  aiqiraisals  as  to  the  fak  maricet 
and  liqnidittioo  value  of  the  collateral 
that  will  support  the  loan.  If  the 
purchase  of  new  machinery  and 
equipraeat  oonstitntes  ail  or  part  of  the 
prospective  project  ooet  cmrent  cost 
data  for  sudi  assets  may  be  snlxnitted 
in  lieu  c^aa  appraisal  Where  real 
pr<^»erty  is  to  be  pledged  as  collateral  a 
description  and  evidence  of  ownership 
must  be  incladed  with  appraisals 
acceptable  to  EDA. 

K.  Guarantees 

Unconctitional  personal/corporate 
guarantees  (of  biil  and  tinieiy  pajmient 
and  performance  by  the  borrower)  wiU 
be  required  from  all  persons  or  entities 
which  hold  or  control  10  or  more  percent 
of  the  ownership  interests  in  a  boiiowei' 
unless: 

1.  The  borrower  has  a  profitable 
histoncai  perfmmance  of  no  less  than 
three  out  of  the  most  recent  five  years. 
abundant  coUateral  adeqaate  cash  flow 
aiul  meets  key  industry  standards  (Le. 
Robert  Morris  Associates); 

2.  Borrower's  stock  is  so  widely  fa^ 
that  no  one  individuai/i^jnily /entity  can 
exercise  cantrot 

3.  Borrower's  parent  sabeidiary,  or 
affiliate  that  is  required  to  guarantee  is 
legally  restricted  from  goaraatoang,  or 
such  guarantee  would  oanflict  with 
other  existing  contractual  (ddigatians  of 
the  prospective  gaarantar. 

in  addition,  ooas  guarantees  may  also 
be  required  from  related  corporate 
entiSes. 

EDA  will  require  current  (not  over 
ninety  days  old  at  the  tnae  the 
application  is  filed]  personal  financial 
statements  signed  by  the  prospective 
guarantor,  and  where  appropriate  and 
necessary  to  support  the  guarantee  by 
the  guarantor's  spouse,  and  disclosing 
coaanaiity  and  tedividual  araets  and 
indebtedness  when  applicable. 

L  Equity  Requirements 

All  appbcations  far  QJA  financial 
assistance  shall  be  supported  by 
adequate  eidstmg  andi/ar  proposed 
equity  so  as  to  eahame  tbe  success  of 
the  proposed  pn^ect  and  lessoi  EDA's 
potential  exposare.  The  foUowiag 
raJniBHim  eqoity  will  be  reqsired: 

I-  Fee  ffaamnteed  waiting  capital 
loans,  the  prospective  bOTiDW«r  mast 
have  existiag.  or  aniat  provide,  net 
workiag  capital  eqaal  to  not  less  tlian 
fifteen  peoent  (tSX)  of  its  total  working 
capital  needs. 

2.  For  gaaranteed  fixed  asset  kmns, 
the  prospective  borrower  must  provide 
an  equity  investment  in  the  loan  project 
of  at  least  fifteen  percent  (15%)  of  the 
aggregate  loan  project  cost. 


3.  The  prospective  borrower  most 
provide  twenty-five  percent  (25%)  of  the 
aggregate  lom  project  cost  for 

a.  New  businesses  wiA  no  operating 
history; 

b.  Loans  without  full  personal  and/or 
corporate  guarairtee  of  stocldiolders 
owning  ten  perceat  (10%)  or  more  of  the 
borrower; 

c.  Energy-related  businesses; 

d.  Ventures  which  EDA  determines  to 
have  above-average  risk. 

M.  Feasibility  Report 

An  independent  technical  financial 
and  economic  feasibility  report  by  a  firm 
acceptable  to  EDA  *^1  be  required  for 
all  applications  for  new  ventiuvs 
involving  a  total  project  cost  of  $1 
million  or  more  and  for  projects 
involving  tourism  or  recreational 
facilities.  Such  a  report  must  be  related 
to  fte  pro  forma  operating  statements 
associated  with  the  application. 
Independent  feasibility  studies  may  also 
be  required  for  other  applications,  as 
deemed  necessary  by  EDA. 

N.  Tax-Exempt  Obligatiotts 

The  EDA  project  cannot  share 
collateral  with  or  include  elements 
financed  wift  tex-exempt  obligations, 
such  as  industrial  revenue  bonds. 

O.  Other  Requirements 

1.  Hazard  Insurance  with  a  standard 
mortgage  dartse  naming  the  lender  as 
beneficiary  wiH  be  required  in  an 
amount  at  least  equal  to  the  lesser  of  the 
depreciated  replacement  value  of  the 
property  being  insnred  or  tiie  amount  of 
the  loan. 

2.  Keyraan  Kfc  insnrance,  which  may 
be  decreasing  term  insurance,  normally 
will  be  required  for  principals  and  key 
employees  of  Ae  borrower,  pledged  or 
assigned  to  the  lender. 

Applicant  Servidag  Re^xmsibiJities 

A.  Upon  approval  of  a  guaranteed 
loan,  Ae  apphcarrt's  responsibilities 
shall  include,  but  are  not  limited  to, 
executing  such  care  and  diligence  in  the 
disbursement  servicirrg,  collection,  and 
liquidation  of  Sie  guaranteed  loan  as 
wosld  be  exercised  by  a  reasonable  and 
prudent  oommercial  lender  in  dealing 
with  a  loan  of  its  funds  without  the  EDA 
guarantee. 

B.  In  the  event  of  subsequent  defadt 
on  the  loan,  unless  EDA  etects 
otherwise,  the  applicant  will  have  fuB 
responsibility  for  servicing  and 
liqaidatfRg  the  loan  prior  to  making 
demand  on  EDA  for  payment  under  the 
EDA  guarantee.  EDA  shall  be  obligated 
to  pay  that  portion  of  the  loan  giiranteed 
after  the  deduction  of  all  proceeds  of  the 
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liquidation  less  reasonable  expenses 
directly  attributable  to  the  liquidation. 
Failure  to  perfonn  these  responsibilities 
satisfactorily  may  preclude  EDA  from 
honoring  its  guarantee.  EDA  will 
examine  the  applicant's  records  before 
honoring  any  guarantee. 

Application  Requirements 

A.  The  application  shall  include  the 
following: 

1.  A  signed  statement  by  the  borrower 
assuring  that  it  will  not  use  the  EDA 
financial  assistance  to  relocate  jobs 
&om  one  labor  area  to  another  or  to 
close  facilities  involved  in  the  EDA- 
guaranteed  project; 

2.  Approval  of  the  application  by  the 
appropriate  agency  or  instrumentality  of 
the  state  or  political  subdivision  in 
which  the  project  is  located,  together 
with  a  signed  statement  by  that  local 
authority  that  the  project  is  consistent 
with  an  Overall  Economic  Development 
Program  approved  by  EDA; 

3.  Full  disclosure  of  the  amount  and 
nature  of  all  fees  charged  to  the 
borrower  by  the  lender,  attorneys, 
agents  or  other  persons  to  expedite  the 
application.  Appropriate  fees  and 
charges  may  include  services  such  as 
accounting,  legal,  engineering  and 
appraisals.  Packaging  and/or  lobbying 
expenses  are  not  allowable  project  costs 
and  no  proceeds  of  the  loan  may  be 
used  indirectly  for  attorneys'  or 
consultants'  fees  in  connection  with 
securing  EDA's  guarantee.  EDA  may 
permit  reasonable  fees  and  charges  as 
allowable  project  costs.  EDA  will  not 
permit  any  fees  or  charges  that  are 
contingent  upon  project  approval. 

4.  An  agreement  that  neither  the 
borrower  nor  the  applicant  will  employ 
or  retain  for  professional  services  any 
person  who  on  behalf  of  EDA  occupied 
a  position  or  engaged  in  activities  which 
EDA  determines  involves  discretion 
with  respect  to  the  granting  of  the 
assistance  under  the  Act.  fhis 
agreement  shall  remain  in  effect  for  two 
years  after  EDA  grants  assistance  to  the 
applicant. 

5.  An  application  for  character/ 
integrity  investigation  (Name  Check 
Form  DC-346]  for  each  officer,  the  chief 
financial  manager,  and  for  each 
individual  owning  or  controlling  at  least 
twenty  percent  (20%)  of  the  borrower. 

6.  Docimientation  satisfactory  to  EDA 
to  substantiate  that  the  guaranteed  loan 
will  not  create  unfair  competition  within 
the  meaning  of  Section  702  of  the  Act. 
Section  702  unfair  competition  results  if 


the  project  would  increase  the 
production  of  goods,  materials,  or 
commodities,  or  the  availability  of 
services  or  facilities,  when  there  is  not 
sufficient  demand  for  such  goods, 
materials,  commodities,  services,  or 
facilities  to  employ  the  efficient  capacity 
of  existing  competitive  commercial  or 
industrial  enterprises.  Apphcants  are 
encouraged  to  submit  borrower's  data 
for  this  requirement  prior  to  or  within 
thirty  (30)  days  of  receiving 
authorization  to  apply  for  EDA  financial 
assistance  to  expedite  processing  of  the 
loan  guarantee.  Applicants  and 
borrowers  should  understand  that 
expenses  incurred  prior  to  formal 
offering  of  a  loan  guarantee  are  made 
solely  at  the  applicant's  or  borrower's 
expense. 

7.  A  description  of  state/or  local 
government  assistance  to  the  project. 

B.  Loan  guarantees  are  also  subject  to 
the  following  statutes: 

1.  Federal  Water  Pollution  Control 
Act.  as  amended,  33  U.S.C.  1251-1376; 
j      2.  Davis-Bacon  Act.  as  amended.  40 
U.S.C.  276a-276a-5;  see  13  CFR  309.6; 

3.  The  Architectural  Barriers  Act  of 
1954,  as  amended.  42  U.S.C.  4151-4157; 
see  13  CFR  309.14; 
I      4.  The  National  Environmental  Policy 
Act  of  1969,  as  amended,  42  U.S.C.  4321- 
4370;  see  CFR  309.18: 

5.  The  National  Historic  Preservation 
Act  of  1966, 16  U.S.C.  470-470W-6: 
I      6.  The  Wild  and  Scenic  River  Act,  as 
amended,  16  U.S.C.  1271-1287; 

7.  The  Clean  Air  Act,  as  amended,  42 
U.S.C.  7401-7628; 

8.  The  Flood  Disaster  Protection  Act 
of  1973.  as  amended.  42  U.S.C.  4001- 
4128. 

Application  Submission 

Proposals  should  be  submitted  to  the 
appropriate  EDA  Regional  Office  at  the 
earliest  practical  date,  but  in  no  event 
later  than  May  30, 1987.  Business  Loan 
proposals  from  the  Denver  region  will  be 
processed  by  the  Chicago  Regional 
Office.  Proposals  received  after  this  date 
may  not  be  considered  during  FY  1987. 
Completed  applications  for  authorized 
projects  should  be  submitted  no  later 
than  June  30, 1987.  Incomplete 
applications  or  applications  that  do  not 
conform  to  program  requirements  will 
be  rejected  by  EDA. 

The  EDA  National  Office  will  review 
all  loans  recommended  for  approval  by 
a  Regional  Office.  National  Office 
review  will  encompass  credit  as  well  as 
program  objectives,  priorities  and 


interest.  All  guarantees  require  approval 
by  the  Assistant  Secretary  of  Commerce 
for  Economic  Development 

For  Further  Information  Contact 

For  further  information  contact  the 
Chief  of  the  Business  Loans  Division  of 
the  Regional  Office  that  services  your 
state  (see  list  below).  In  the  case  of 
projects  located  in  the  Denver  region, 
the  Chicago  Regional  Office  Business 
Loans  Division  Chief  is  the  appropriate 
contact. 

X.  EDA  Regional  Offices 

The  EDA  Regional  Offices  and  the 
States  they  cover  are: 

Philadelphia  Regional  Office,  Liberty 
Square  Building,  105  South  7th  Street, 
First  Floor,  Philadelphia.  Pennsylvania 
19106,  Telephone:  (215)  597-4603;  serving 
Connecticut,  Delaware,  District  of 
Columbia,  Maine,  Maryland. 
Massachusetts.  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Puerto 
Rico,  Rhode  Island,  Vermont,  Virginia, 
Virgin  Islands,  and  West  Virginia. 

Atlanta  Regional  Office,  Suite  750. 
1365  Peachtree  Street.  NE,  Atlanta, 
Georgia  30309.  Telephone  (404)  347- 
7401;  serving  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  and  Tennessee. 

Chicago  Regional  Office.  Suite  A- 
1630, 175  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  Telephone:  (312) 
353-7707;  serving  Illinois,  Indiana, 
Michigan.  Minnesota,  Ohio,  and 
Wisconsin. 

Austin  Regional  Office,  Suite  201, 
Grant  Building.  611  East  Sixth  Street, 
Austin.  Texas  78701,  Telephone  (512) 
482-5461;  serving  Arkansas,  Louisiana, 
New  Mexico,  Oklahoma,  and  Texas. 

Denver  Regional  Office,  Suite  200, 
Tremont  Center,  333  West  Colfax 
Avenue,  Denver,  Colorado  80204, 
Telephone  (303)  844-4714;  serving 
Colorado,  Iowa,  Kansas,  Missouri. 
Montana.  Nebraska,  North  Dakota. 
South  Dakota,  Utah,  and  Wyoming. 

Seattle  Regional  Office,  Suite  500, 
Lake  Union  Building,  1700  Westlake 
Avenue,  North  Seattle,  Washington 
98109,  Telephone  (206)  442-0596;  serving 
Alaska,  American  Samoa,  Arizona, 
California,  Guam,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 

Dated:  December  16, 1988. 
Oiwn  G.  Swindla,  UI. 
Assistant  Secretary  for  Economic 
Development 
(FR  Doc  86-26532  Filed  12-16-86;  8:45  am] 
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UST  OF  PUBLIC  LAWS 

NotK  The  listing  of  public 
laws  enacted  during  the 
second  session  of  the  99th 
Congress  has  t>een 
completed. 

La«t  listing:  November  28, 
1986. 

The  listing  will  be  resumed 
when  bills  are  enacted  into 
public  law  during  tt>e  first 
session  of  tl>e  100th  Congress 
wtiich  cortvenes  on  JarHiary  6, 
1987. 


JMI 


Public 
of  the 

Presidents 
of  the 
United  States 


Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available;  other 
volumes  not  Hsted  are  out  of  print. 
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Herbert  Hoover 

1930 J19.00 

1931 __ .$2000 

1932-33 .$24.00 

Proclamations  &  Executive 
Orders— March  4.   1929  to 
March  4,  1933 
2  Volume  set .$32.00 

Harry  Truman 

1947 417.00 

1950 119.00 

1952-53 _ 424.00 

Dwight  D.  Eisenhower 

1954 423.00 

1955 42a00 

Lyndon  B.  Johnson 

1963-64 

(Book  1) 421.00 

1968-60 

(Book  I) 420.00 

1968-60 

(Book  I) 418.00 

Richard  Nixon 

1974 „ 418.00 

Gerald  R.  Ford 

1974 419.00 

1975 

(Book  I) _ 422.00 

1975 

(Book  II) 422.00 


1976-77 

(Book  I) _. 423.001 

1976-77 

(Book  IU)._ 422.001 

Jimmy  Carter 

1977 

(Book  I) $23jOO  I 

1977 

(Book  II) ™ — $22.00 

1978 

(Book  I) 424.00 

1978 

(Book  II) 425.00 

1979 

(Book  I) 424.00 

1979 

(Book  U) 424.00 

1980-81 

(Book  I) — 421.00 

1960-81 

(Book  II) -422.00 

1980-81 

(Book  III) ...424.00 

Ronald  Reagan 

1981 425.00 

1982 

(Book  II) 425.00 

1983 

(Book  I)  „._ „ .431.00 

1963 

(Book  II) -$32.00 
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suspension  or  revocation,  monetaiy  penalty,  etc 
Correction.  45761 

Defense  Department 

See  Engineers  Corps 

Economic  Regulatory  Administration 

NOTICES 

Powerplant  and  industrial  fuel  use;  prdhfbtticm  xjrders. 
exemption  requests,  etc.: 
Cogen  Technologies  NJ  Venture.  45800 

Employment  and  Training  Administration 

RULES 

Trade  adjustment  assistance  for  workers.  45840. -4S8B7 
(2idocumeQtR] 

Energy  Department 

See  also  Economic  iRegoltftory  Admmistnrtton;  Energy 

Information  Administration;  Federal  Energy  Regtilatory 
Commission 

NOTICES 

Atomic  energy  agceements;  reubsequent  :aiTangement8: 
European  Atomic  Energy  Community  and  Canada,  45800 

Energy  Information  Administration 

NOTICES 

Agency  information  colleCfion  activities  under  QMB  review, 

45801 
Natural  gps,  high  cost;  alternative  fuel  price  cefKngs  and 

incremental  price  threshold.  45802 


Committee  for  the  Implementation  of  TeiMte  Agiwii wilts 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Costa  Rica,  45794 

Haiti.  45795 

Hungary.  45795 

Nepal.  45796  *? 

Romania,  45787 

Singapore,  45797 
Textile  consultation;  review  of  trade: 

Sri  Lanka. 45798 

CommedHf  Credit  ■CfpomMon 

RULES 

Loan  and  purchase  programs: 
Peanuts;  warehouse  storage  loans  and  handler  operations 
Correction.  436317 


Engineers  Corps 

RULES 

Administrative  procedure;  Jiavigable  waters  regulations 
procedures,  Ai7M5 

Environmental  Protection  Agency 

RULES 

Superfund  program: 

Hazardous  substances;  reportable  quantity  adjustments 
Corrwrtion,  <I5767 
PROPOSED  RULES 
Hazardous  waste: 

Owners  and  operators  of  miscellaneous  units;  standards, 
45783 
NOTICES 
Pesticide  programs: 

Intent  to  cancel  and  deny  registrdtions;  oorrection,  45887 
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Federal  Aviation  Administration 

RULES  I 

Airworthiness  directives: 

DeHavilland.  45756 
Transition  areas,  45757.  45758  ' 

(3  documents) 
IW)POSEO  RULES 
Airworthiness  directives: 

Cessna.  45779 

Control  zones  and  transition  areas.  45780 

NOTICCS 

Meetings: 

Aeronautics  Radio  Technical  Commission.  45830 
Organization,  functions,  and  authority  delegations: 

Chadron.  NE,  45831 

Omaha.  NE,  45831 

Ottumwa,  LA.  45830 

Sidney.  NE.  45831  j 

Vichy.  MO.  45830 
Regulatory  flexibility  criteria  and  guidance.  45831 

Federal  Communications  Commission 

NOTICES 

Meetings:  Sunshine  Act.  45835 

Federal  Deposit  Insurance  Corporation 

RULES 

Unsafe  and  unsound  banking  practices: 
Insured  nonmember  banks;  subsidiary  securities 
activities.  45755 
NOTICES 
Meetings;  Sunshine  Act.  45835 

(2  documents) 
Special  purpose  finance  subsidiaries;  policy  statement, 
45812  ^ 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Arizona  Public  Service  Co.  et  al..  45804 

Minnesota  Power  &  Light  Co.  et  al..  45806 
Natural  gas  certificate  filings; 

Columbia  Gas  Transmission  Corp.  et  al..  45807 
Preliminary  permits  surrender 

Burlington  Energy  Development  Associates  et  al..  45810 
Applications,  hearings,  determinations,  etc.: 

El  Paso  Natural  Gas  Co..  45811 

K  N  Energy,  Inc.,  45811 

Federal  Labor  Relations  Authority 

RULES 

Case  processing: 

Arbitration  award  exceptions.  45754         ' 

Computation  of  time  for  filing,  etc.,  45751 
Negotiability  issues;  expedited  review,  45753 
Unfair  labor  practice  proceedings,  45752 

PROPOSED  RULES 

Unfair  labor  practice  proceedings: 
Administrative  Law  Judge  delegations,  etc..  45775 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  45836 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
ASB  Corp.  et  al..  45814 


Bank  of  Montreal  et  al..  45814 
Helgeson.  Donald,  et  al..  45815 
Signet  Banking  Corp.  et  al..  45815 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 
45821 

Food  and  Drug  Administration 

NOTICES 
Meetings: 
Advisory  committees,  panels,  etc..  45816 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration:  Health  Care  Financing 

Administration;  National  Institutes  of  Health;  Public 

Health  Service 

Health  Care  Financing  Administration 

NOTICES 
Medicare: 
Fiscal  intermediaries  and  carriers  performance;  criteria 
and  evaluation  standards;  inquiry;  correction.  45837 
Meetings: 
Long-Term  Health  Care  Insurance  Policies  Task  Force. 
45817 

Interior  Department 

See  Fish  and  Wildlife  Service;  Minerals  Management 
Service;  National  Park  Service 

International  Trade  Administration 

NOTICES 

Antidumping: 
Color  picture  tubes  from — 
Canada,  45785 
Japan.  45786 
Korea.  45787 
Singapore.  45787 
Countervailing  duties: 

Iron-metal  castings  from  India.  45788 
Applications,  hearings,  determinations,  etc.: 
Massachusetts  Institute  of  Technology.  45791 
Purdue  University.  45791 
University  of  Kansas,  45791 
Veterans  Administration  Medical  Center  et  al.,  45792 

Labor  Department    ' 

5ee  also  Employment  and  Training  Administration 

RULES 

Trade  adjustment  assistance  for  workers  [For  a  document 

on  this  subject,  see  entry  under  Employment  and 

Training  Administration  in  this  issue.) 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

45821 
Outer  Continental  Shelf;  development  operations 

coordination: 
Tenneco  Oil  Exploration  &  Production,  45821 


National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations.  45769  ;  ' 

National  Foundation  on  the  Arts  and  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
45823 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute.  45818,  45819 

(2  documents) 
National  Heart.  Lung,  and  Blood  Institute,  45820 
National  Institute  of  Dental  Research.  45818 

National  Institute  on  Aging.  45819       - 

National  Library  of  Medicine.  45818        *^'''»-»- 
Research  Resources  National  Advisory  Coundl.  45819 

National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act.  45836 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 

Oregon  Inlet  Fishing  Center.  Inc.  45822 
National  Register  of  Historic  Places: 

Pending  nominations — 
Connecticut  et  al,  45822 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive:     . 
...  Agri-Tech  Industries.  Inc-.  45793        ^  .  . ..  • 
..'.  Coal  Dynamics  Corp..  45?^  ^^i\,-:'?- 

t)igital/Analog  Design  Associates.  4579<l 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Power  Authority  of  State  of  New  Yoric,  45824 
Petitions;  Director's  decisions: 

Portland  General  Electric  Co..  45824 

Postal  Service 

PROPOSED  RULES  - 

Domestic  Mail  Manual:  rArt.i;- 

Second-class  publications,  supplements.  45781 
Solicitations  in  guise  of  bills,  invoices,  or  statements  of 
account.  45782 

Public  Health  Service       f  ;    'v  ' 

See  also  Food  and  Drug  Administration:  National  Institutes 
of  Health 

RULES  ,  -V 

Grants:  '>:"'^•.  -  ■ 

Health  professions  schools,  45767 
NOTICES 
Meetings: 

National  Commission  en  Oiphan  Diseases.  45820 


Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act  45836 
Self-regulatory  organizations:  proposed  rule 
Options  Clearing  Corpi..  45826 


Applications,  hearings,  determinations,  etc.: 
Metropolitan  Life  Insurance  Co.  et  al..  45824 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

45828 
Disaster  loan  areas: 

Washington,  45828 
Applications,  hearings,  determinations,  etc.: 

Pioneer  Ventures  Limited  Partnership,  458^ 

SoH  Conservation  Service 

PROPOSED  RULES 
Support  activities: 
Archeological  and  historical  properties;  protection 
procedures,  45775 

Textile  Agreements  Implementation  Committee 

See  Committee  for'the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Adhiinistration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  45828 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications.  45829 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau;  Customs 

Veterans  AdroinistratkNi     -r 

RULES 

Vocational  rehabilitation  and  education: 

Authorization  of  expenditures  for  training  and 
rehabilitation  services,  levels  of  review.  45766 


Separate  Parts  In  This  IsaiM 

Part  II 

Department  of  Labor.  Employment  and  Training 
Administration.  45840  ■,  .<  ,  ,.v  . 


ReaderAids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


I'i '  •-;  v  -i. 


•v'  -J-  ■is  .,-  «■'*.■»♦  : 


..•;rr. 


VI 


Fodval 


/  Vot.  5t.  Kg  246.  /  Mooday,  Decsmber  22. 1MB  /  Qmlnits 


45751 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cunutative  fer  oT  ttw  parts  aftocted  ffiis  morUti  can  t>«  Ibund  in 
ttw  Reader  Aids  section  at  the  end  of  this  issue. 


SCFR 

SWR _ 

2423  (2  documents).. 


2424 

242S 

2429  (2  docurnentsf.. 


Ch.  XIV.. 

2423 

2429 

7CFR 

1446 


...4575T 
.45751. 

45752 
..45753 
..45754. 
.45751. 

45754 

„  45775 
-45775 
..45775 


656 

•  CFR 


.43837 
.45775 


78 

9Z 

12  CFR 

337 


...45776 
,.  45778 


.45755 


14  CFR 

39 

71  (3  docunients).. 


39.. 
71.. 


...45756 

..46757. 

467S«^ 

...  45779 
...45780 


17CFB 

1 

3 


. 45759 
. 45759 


19  CFR 

111 

171 

178 

20  CFR 

617(2 

27  CFR 

200 

29  CFR 

91 


33  CFR 

165 

200 

»€FR 

21.... _ 

39  CFR 


d11  (2 


...45761 
-.45761 
-4S9et 

-4aa4a 

45867 

...45762 

..45840 

..45764 
-.45765 

..  45766 


.457»t. 


40  CFR 

1 1 7 45767 

302. „ 45767 


.45783 
.45783 


200.. 


264.. 
270.. 

42  CFR 

57 

46CFR 

Proposed  RutaK 
160. „. 

49CFR 

1801 

1803 


.45783 


—  45767 


-.45783 


1804.. 


...45769 
...45769 
...45769 


1 805 45789 

tOOfc. 4K«9 

1807 45769 

1 808 ^4V6g 

1 8 1 2 46769 

181 5 45769 

45769 

46769 

1 836_ 45769 

1837 45769 

t88»L 45769 

1842 45769 

1 845 4S769 

1844 46769 

1 852 __>. 45769 

185a . 45760 


V'  rs-,u 
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Federal  Register 

Vol.  51.  No.  245 

Monday.  December: 22,- 1986 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat)«l)ty  and  legal  effect,  most 
of  which  are  keyed  to  and  codifted  in 
the  Code  of  Federal  Regulations,  twtiich  is 
putjiished  urKter  50  titles  pursuant  to  44 
use    1510. 

The  Code  of  Federal  Regulatiorts  is  sold 
by  the  Supennterxierft  of  Documents. 
Prices  of  new  t)ooks  are  listed  In  the 
first  FEDERAL  REQtSTER  Issue  ai  each 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Parts  2422, 2423,  and  2429 

Processing  of  Cases;  MisceManeous 
and  General  Requirements 

agency:  Federal  Labor  Relations 
Authority  and  the  General  Counsel  of 
the  Federal  Labor  Relations  Authority. 
action:  Final  rules. 

summary:  Sections  of  Parts  2422.  2423, 
and  2429  concerning  [1]  computation  of 
time  for  filing  papers  ($  2429.24).  and  (2) 
the  place  and  method  of  filing 
(§  2429.24)  are  amended. 
EFFECTIVE  DATE:  December  31. 1986. 

FOR  FURTHER  INFORMAHON  CONTACT: 

Harold  D.  Kessier.  (202)  382-0715; 
David  L.  Feder,  Office  of  the  General 

Counsel.  Federal  Labor  Relations 

Authority.  (202)  362-0834. 
SUPPLEMENTARY  INFORMATION:  On 
September  23, 1988.  the  Federal  Labor 
Relations  Authority  published  proposed 
amendments  to  its  rules  and  regulations 
(51  FR  33838)  concerning  computation  of 
time  for  filing  papers  and  place  and 
method  of  filing.  The  Authority  now 
adopts  those  proposed  revisions  as  final 
amendments  to  §{  2429.21  and  2429.24. 

Several  questions  were  raised  about 
the  effect  of  these  changes  on  the  time 
for  a  party  to  file  documents  after 
receipt  from  another  party.  The  changed 
provision  only  establishes  date  of 
mailing  as  a  filing  date  wit^  the 
Authority.  Section  2429.27  requiring 
service  on  parties,  including  the  General 
Counsel/Regional  Director  where 
appropriate,  to  be  by  certified  mail  or  in 
person  is  unchanged,  as  is  the  §  2429.22 
provision  for  additional  time  for  filing 
after  service  by  mail. 

A  request  for  an  extension  of  time 
under  §  2429.23(a)  is  excluded  from  the 
revised  regulation  on  computation  of 


time  for  filing  papers  because  it  is 
essential  that  the  existence  of  the 
request  be  known  before  a  due  date. 
This  could  not  be  controlled  if  a  request 
were  deemed  filed  on  the  date  mailed. 

With  respect  to  the  exclusion  of  filing 
of  unfair  labor  practice  chargies  und^ 
S  2423.6  and  representation  petitions  ^i 
under  S  2422.21  from  the  revised         '<  ■  ' 
regulation,  of  the  nine  Federal  agenciek 
and  thr^e  labor  organizations  subrnittli^ 
comments  on  the  proposed  changes  in 
the  regulations,  only  one  labor 
organization  opposed  the  exclusion  of 
the  filing  of  unfair  labor  practice  charges 
from  the  proposed  change.  The 
commenting  labor  organization  did  not 
oppose  the  exclusion  of  the  filing  of 
representation  petitions  from  the 
proposed  change.  It  was  concluded  that 
the  method  for  determining  the  filing 
date  of  an  unfair  labor  practice  charge 
should  be  the  same  as  that  of  a 
representation  petition.  Further,  no 
commenting  labor  organization  or 
agency  has  suggested  that  the  method 
for  determining  when  an  unfair  labor 
practice  chai^ge  is  filed  for  purposes  of 
determining  timeliness  under  5  U.S.C. 
7118(a)(4)  has  denied  any  persons  of  »t  V 
rights  guaranteed  under  the  Federal 
Service  Labor-Management  Relations 
Statute  or  has  caused  any  hardship  on 
parties  filing  unfair  labor  practice 
charges  with  the  Regional  Offices. 
Almost  8  years  of  experience  of 
designating  charges  and  representation 
petitions  as  having  been  filed  when 
received  by  the  Regional  Offices  has 
resulted  in  an  established  practice 
recognized  by  all  participants  in  the 
Federal  service  labor-management 
relations  program  encompassing  the 
sequential  numbering  of  charges  and 
petitions  as  received  in  the  Regional   ' 
Offices.  No  commenting  labor 
organization  or  agency  has  provided  any 
rationale  for  changing  the  method  of 
determining  when  unfair  labor  practice 
charges  and  representation  petitions  are 
deemed  to  be  filed.  It  was  therefore 
concluded  that  changing  the 
determination  as  to  the  filing  date  for 
unfair  labor  practice  charges  and 
representation  petitions,  and  discarding 
the  sequential  numbering  of  charges  and 
petitions  as  received  in  the  Regional 
O^ice,  would  serve  no  purpose  and 
possibly  lead  to  confusion. 


List  of  Subjects  in  5  CFR  Parts  2422, 
2423,  and  242d 

Administrative  practice  and 
procedure.  Government  employees. 
Labor-management  relations. 

For  the  reasons  set  out  in  the 
preamble,  5  CFR  is  amended  as  follows: 

VART  2422— REPRESENTATION 
PROCEEDINGS 

1.  The  authority  citation  for  Part  2422 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7134. 

2.  5  CFR  Part  2422  is  amended  by 
adding  S  2422.2(e)(4)  to  read  as  follows: 

§  2422.2    Contents  of  petition;  procedures 
for  consolidation  of  existing  exckish^cly 
recognized  units;  filif>g  and  service  of 
petition;  challenges  to  petition. 

•         •         *         «         * 

(e)  *  *  * 

(4)  A  petition  will  be  deemed  to  be 
filed  when  it  is  received  by  the 
appropriate  Regional  Director  in 
accordance  with  the  requirements  in 
paragraphs  (e)  (1),  (2),  and  (3)  of  this 
section.  . 


PART  2423— UNFAIR  LABOR 
PRACTICE  PROCEEDINGS 

1.  The  authority  citation  for  Part  2423 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7134. 

2.  5  CFR  Part  2423  is  amended  by 
adding  §  2423.6(c)  to  read  as  follows: 

§  2423.6    Filing  snd  service  of  copies. 

•        *        •        *        « 

(c)  A  charge  will  be  deemed  to  be 
filed  when  it  is  received  by  the 
appropriate  Regional  Director  in 
accordance  with  the  requirements  in 
paragraph  (a)  of  this  section. 

PART  2429— MISCELLANEOUS  AND 
GENERAL  REQUIREMENTS 

1.  The  authority  citation  for  Part  2429 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7134. 

2.  5  CFR  Part  2429  is  amended  by 
revising  §  2429.21  to  read  as  follows: 

§  2429.21    Computation  of  time  for  fiUng 
papers. 

(a)  in  computing  any  period  of  time 
prescribed  by  or  allowed  by  this 


/ 
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subchapter,  except  in  agteameat  ka> 
situations  described  in  $  2422.3  tc)  and 
(d)  of  this  subchapter,  and  e^ccept  as  to 
the  filing  of  exc£{iiliaas  ta  an  arbitrator's 
award  under  J  2425.1  of  this  subchapter, 
nw  day  of  the  act,  event,  or  defautT  fhjm 
or  after  which  the  designated  penod  of 
time  begfnr  to  run  shalT  not  be  fnchided. 
The  last  day  of  the  period  so  computed 
is  to  be  indMde«}  tsiiesB  H  i«  a  Stttardsy, 
Sund^.  oc  a  ¥*dttai  leg«L  hdida^i  in 
which  event  Ibe  peaiod  sheU  mn  until 
the  end  of  the  next  day  which  is  neither 
a  Saturday.  Sunday,  or  a  Federal  legaF 
hofiday.  Provfdscf.  however,  in 
agreemeot  baf  situakaafrdescnbadiA 
S  2422.3  [c]  and  fd),  iTthe  eatkday  pviar 
to  the  expiration  date  of  an  agreement 
faUa  OR  Sflttttdaji.  Saadagr.  ora  Fediral 
legal  holiday,  a  pstHioo.  \o  be  tiowiy. 
must  be  filed  by  the  doaa  of  busineaa  on 
the  last  official  workday  preceding  the 
60th  dey.  When  tl>«  period  of  tmi« 
prtscribed  or  aUoiwed  is  7  dsy»  or  lesa, 
intermediate  Saturdays,  Sundays.and 
Federal  leg^  holidays  ahall  be.  excluded 
from  the  computaiiona. 

(b)  Except  wbeu  fHuigaa  uafair  labot 
practice  charge  pursuanl  to  5  2423.6  of 
this  subchapter,  a  representation 
petition  pursuant  to  &  2422.2  of  this 
subchapter,  and  a  request  for  an 
extension  of  time  pursuant  to 

§  2429.23fa)  of  thiy  part,  when  this 
subchapter  rcqmres  tbe  fifing  of  any 
paper  with  the  Aathority,  the  General 
Counsel,  a  Regional  Director,  or  an 
Administrative  Law  Judge,  the  date  of 
filing  shall  be  detemu«k  by  ti»  date  of 
mailing  indicated  by  tfae  poatoimk.  date 
If  no  postmark  date  is  evident  on  the 
mailia^,  it  shalt  be  presiuned  to  have 
been  mailed  5  days  prior  to  recsi^.  If 
the  filing  is  by  personal  deHnwiy.  U  aball 
be  considered  filed  on  the  date  it  is 
received  by  the  Authority  or  the  offfcer 
or  agent  designated  to  receive  5ucl» 
matter. 

(c)  All  documents  filed  or  required  to 
be  filed  with  the  Authority  shall  be  filed 
in  accordance  wdth  5  2429.Z4(a|  of  this 
subchapter. 

3.  5  CFR  Part  ?429  is  anrended  by 
revising  5  2429.23(aJ  to  read  as  foffows: 

$2429.23    Extansions;  waiver. 

(a)  Ebccept  as  provided  in  paragraph 
(d)  of  this  section,  and  notwithstancRng 
S  2A2g.21(bl  (A  thia  subchaptet.  the 
Authority  or  General  Counsel,  or  their 
designated  representatives,  as 
appropriate,  may  extend  any  time  Rmit 
provided  in  ths  sabcfeafiteF  far  good 
cause  shoMoi.  and  ahall  notify  t^ 
parties  of  any  such  extension.  Requests 
for  extensioTTS  of  frme  shaft  be  in  writfng 
and  received  by  the  appropriate  offidar 
not  h^er  fhan  fhrc  (S^d^ys  before  (he 
establisberf  timeRnri^ferfiling',  shaff 


state  the  position  of  the  other  parties  an 
the  request  for  extension,  and  shall  be 
served  on  the  other  parties. 
*        «        •        •        « 

4.  5  CFR  Part  2429  is  amended  by 
revising  S  2429.24  (a)  and  (e)  to  read  as 
follows: 

§  2429.2V    Ptacv  amt  method  of  flNng; 

faj  AB  dotameirta  frfed  or  required  to 
be  fifed  with  the  Authority  pwrstiant  to 
this  safeKbepter  a  all  be  filed  «nth  tbi 
Directaa  of  Case  Manageewnt.  Federd 
Labor  Ralatioaa  AwtlMTrity.  Docket 
Room.  SOaC  Street  SW..  Waetaa^w. 
DC  20424  (talepbime:  FTS  3«2-Q74fc 
CoBuoeKiai  (2021  3a2r-Q74ai  betuwoi  8. 
a.m.  and  &Ikm.>  Monday  through.  Friday 
(except  Federal  holidays).  Docuaients 
haad-deiivered  foe  Dling  must  be 
presented  ia  the  Docket  Room  not  later 
than  5  p.m.  to-be  accepited  for  filing  on 
that  day. 
***** 

(e)  AlF  documents  filed  pursuant  to 
this  section  shall  be  filed  in  person  or  by 
mail. 

•  I     •        *        *        * 

Dated:  December  17. 1988. 
Jeiry  L.  Calhoun. 
Chairman. 
Hear]{B.Eia2iHlIL 

Member. 
|ea»54BKMi» 
Member. 
lohnCMyiaK. 

Generai  CammeL 

|FR  i^B.  aS-aUBB Fiad  n-19-«G;  a>tS  amf 

BtUMS 


5  CFR  Part  2423       j 

Unfair  Lahar  Pcactice  ProcMdiog» 

AGENCV:  Federal  Labor  ReJatiana 
Authority  and  the  Generai  Counsef  of 
the  Federal  Labor  Kelationa  Aefhonty. 
action:  Ffnsl  rale. 


SUMHABVtThe  Authority  aad  the 
Genesal  Coyaoi  hove  decided  not  (o 
adopt  the  raguLition  aa  proposed 
ceg^iiding  tbe  disclosure  of  witncsaea 
and  proposed  exhibits  ten  (10}  daya 
prior  to  an  unfair  labor  practice  bearing 
Rather,  tbe  Aulharity  and  General 
Counsel  are  adopting  a  modified  version 
of  the  proposed  regulation  which 
requiiss  that  the  exchange  of  witness 
lists  and  copies  of  proposed  exhibits 
occur  at  a  prehearing  conference  at  the 
site  of  the  un&ir  Fabor  practice  hearing 
jost  prior  to  the  opening  of  the  hearing 
rather  thao  ten  flO^  day*  prior  to  the 
opening  of  the  hearing.  Thna.  |  »29:14 
of  the  regulations  n  revised  aerordingty. 


-Deccnbec  33. 19n 

FOR  FURTtfER  INFORMATION  CONTACT: 

David  L.  Feder,  (202)  382-0834. 

SUPPLEMENTARY  INFORMATION:  On 

September  23.  T986,  the  Federal  Labor 
Relations  Authxiritj^  and  the  General 
Counsel  of  the  Authon'ty  published  a 
proposed  ameodnient  to  its  rales  aad 
regulatioBO  ^1 FB  33838^  The  praposed 
dianpa  reiqiircd  atf  paitiaa  to  cxEkange 
pnfKned  antacBa  ^mis  and  documentary 
evidence  ten  (10)  days  prior  t<rthe 
opening  of  an  onfeir  labor  practice 
hearing  C5  2423.141. 

Oao  labor  oigcnizatiaB  and  eight 
agencies  submitted  comments  on  the 
proposed  regulation.  The  vast  majority 
of  commentB  received  opposed  the 
regulation  aa  proposed  coateadiag  in 
essence  that  the  expenditure  e( 
resources  required  to  comply  with  the 
proposed  Rfliktion  would  not  effwt 
any  compensating  benefits  derived  from 
the  prnprieeri  ekaagfL  The  cammeBtatots 
further  suggealed (hot  the  rrpjatinn  w 
proposed  would  have  the  opposite  effect 
of  that  intended  m  that  it  woo?d  raise 
more  questions  than  it  answers  arrd 
woaW  resaft  m-  more  complex  hearinj^s 
and  burdened  records  regarding  whether 
a  particular  witness  or  exhibit  was 
known  or  was  available  more  than  ten 
(lOJ  days  poor  fo  the  hearing.  Agencies 
commented  that  it  woiJd  create  an 
unfair  advantage  for  the  General 
Counsel. 

In  view  of  the  comments  received,  the 
Authorfty  and  CerwnrF  Counsef  have 
determined  not  to  adapt  the  rrgylation 
as  proposed  regarding  the  disclosure  of 
witnesses  and  proposed  exhibits  ten  (10) 
days  prior  to  an  unfair  Fabor  practice 
hearing'.  Rather,  the  Awtbortty  and 
General  Comwel  adopting  a  modified 
versroa  of  the  proposed  regulation 
which  aHevratea  the  difRcnltres 
envisioned  by  the  commenting  agencies 
and  labor  orymizatiofw.  Accordirtgfy. 
the  final  regrfation  wodd  reqnrre  the 
exchange  of  witness  Rsta  and  copies  of 
proposed  exhibits,  with  intter,  at  a 
prehearing  conference  at  the  site  of  the 
unfair  labor  practice  hearing  fust  prior  to 
the  opening  of  the  hearing.  This  proposal 
would  alleviate  the  concerns  of  the 
commenting  parties  rmrofviHgadrfftianal 
travel  to  the  site  of  the  imfairlabOT 
practice,  tmfetr  advantage  to  the 
General  Couaeil  and  coffateral  issues 
which  may  arise  regarding  compfiancc 
with  the  regulation  as  originaHy 
proposed.  The  modified  regofation 
wooW  still  contimie  to  affwd  the  parties 
an  opportunity  to  review  aR 
docimRnts(ion»  to  be  sofomftted  as 
exhtbtts  prior  to  the  coanoencement  of 
the  hearing  thos  facrfrtating  the 


introduction  of  evidence  at  tbe  hearing, 
the  onginaJ  intent  of  the  proposed 
regulation.  Further,  aa^  isaues 
concerjuag  tbe  callii^  of  Wiitaeases  or 
LntrodBctiflT  of  exhibits  not  eKcba«ged 
prior  to  tbe  hearing  would  be  -subject  to 
the  discretion  of  the  Administrotrwe  Law 
^dge  presidir\g.  ai  i«  the  cun-eat 
practice  concemirg  the  caUiqg  al 
witoesKes  and  iotroduction  of  evidence. 

«'     List  of  Subjects  in  5  CFR  ftrt  2423 

Administrative  praotkie  .and 
procedure,  Covernmenl  employeeSh 
Labor-managemervt  relatione. 

For  the  reasons  set  onl  in  tbe 

preamUe.  5  cm  Part  2423  is  amended 
as  foUowrs: 

PART  2422— ONFAIR  LABOR 
PRACTJCE  PaOTFfniHfiS 

1.  The  auttioriTy  dtation  for  Part  2423 
conHnues  to  read  as  followre: 

Authority:  5  LI.SjC  7134. 

2.  5  CFR  2423.14  is  anoided  bf 

revising  tbe  section  heading, 
redesignating  paragnphs  \a)  and  ^b)  as 
paragrapAis  ^j  and  ^)  and  adding  a  oew 
paragraph  {*)  to  read  as  ioHows: 

§2423.14   Prehearii^  riisoloauro,  Conduct 
of  tiearing. 

(a)  Parties  wiTl  exchange  proposed 
witness  lists  and  copies  of  documents, 
with  index,  intended  to  be  offered  into 
evldeoce  at  the  hearing  atfi  prebeariog 
conference  at  the  site  of  the  unfair  labor 
practice  bearing.  The  caHiog  of 
witnesses  or  irAroduction  of  exhibils  sot 
exchanged  prior  to  the  hearing  wiU  be 
subject  to  the  discretion  of  the 
Administrative  Law  Judge  presiding. 
I      *        *        *        *        « 

DiOed:  December  17.  ises. 
\etryL.  Calhaua, 
Ciiotrmon, 
Henry  B.  Frazier  III, 
Merrrher.      j 
|eaaMdliaa| 
Member. 
fohn  C.  MiRer, 
General  Counsel. 

(FR  Doc.  86-28612  Filed  12-19-88;  8.-M  aaij 
BIUJNO  CODE  srsr-Aj-M 


Expvdited  Ttevtew  of  WegotMKWty 
Issues 

AGENCY:  Federal  Labor  Relations 

Authority. 

ACTION:  Final  rules. 

SUMMAiHr:  Xbc  Authority  oBiends  its 
rules  concemiog  jl j  <be  ceotent  of  o 


peUtioa  for  review  of  nagotiabiiitjr 
issues  (i  24a4.4(aH2j)  and  tbe  fUxog  of  an 
incomplete  pcditioa  forreviewr 
(§  :242«.4(c)i:  aad  (2j  die  content  of  the 
agency  statement  of  position 
{§  2ft24.«(a)(3||. 

EFFBcnVE  OATE:  Deoeraber*81,  t986. 
FOR  FURTHER  INFORMATlOa  COWTACf: 
Harold  D.  ICessler,  t202)  S82-071S. 
SUPPLEMENTARY  iNFORMATIOIT  On 
September  23. 1986.  the  Federal  Labor 
Relalions  Authority  published  proposed 
amendments  te  its  roles  and  r^ulations 
(51  FR  33845)  concerning  the  content  of 
a  petition  for  review  of  an  incomplete 
negotiability  issue  {i  2i2^^a)l2))  and 
the  ^nag  of  an  ioconuilele  petition  lor 
review  H  £424.4(e}}:  (2J  the  .content  of 
the  agency  statemeat  of  position 
(§  24a4.6(a){3)):  and  ^3)  procedures 
whicb  the  Aathority  may  follow  if  ike 
reoond  cneoted  by  the  parties  is  act  of 
sufficient  quality  to  enable  it  to 
expeditioudy  neach  a  raasooed  decisioo. 

The  comments  received  by  the 
Authority  with  respect  io  the  proposed 
regulations  ooaceraing  settleraeat 
meetings  ond  bearing^  to  clarify 
deficient  records  geaei^Uy  reflected 
uncertainty  or  lack  of  ooofideaoe  in  the 
effectiveness  of  such  procedures  in 
resolving  oe^gotiability  issues,  iu  view  of 
this  widesipread  Reeling  that  evidence  is 
lacking  to  #usl^y  odoptiog  lim 
procedanes  at  this  tinae,  Ae  Aatfaanty 
has  decided  ibat  the  proposed 
neflnlMtiaos  regarding  then  wiU  not  be 
impleaaeoted.  instead  tbe  Aotbonty  has 
decided  to  devek)p  an  expeiiiBental 
project  to  assist  parties  in  reacUog 
voluntary  aettlements  of  negotiability 
dilates. 

List  of  SWbjects  in  S  CFR  Ports  2429 

Admiaiatratiwe  practice  aad 
procedures,  Govennneat  eaipleyeefi^ 
Lafcar  ama^genteat  noiations. 

PART2424^EXP£DITED  REVIEW  OF 
NEGOTUBILITY  ISSUES 

1,  The  awthorily  cTta*ion  for  5  CFR 
Part  2424  continues  to  read: 

Authority:  5  U.S.C.  7134. 

2.  Sectioa  2424.4  is  amended  fay 
revising  pa-a^ra^  (aji(2)  vnd  by  adciing 
paragraqili  (c)  as  £dUoii«b: 

§2424.4    Cootent  of  patitioo:  sendee. 

(aj*  *  * 

(2)  Aa  exjabcit  stateotent  of  tbe 
meanu^  attiibuted  to  tbe  proposal  by 
the  exclusive  xep{«sentatiye  tooluding: 

(i)  ExpJanatioBcf  tennBiafart 
acronym,  teofaaicai]  4anguitge.  or  aay 
other  atfieUoi  ibe  bM^a^geof  tbe 
proposal  which  is  not  ia  canunoo 
usa§e;afid    . 


(ii)  Where  Ibe  prapoaal  is  ooaoensd 
with  a  particular  work  situation,  or  other 
particafaa-  anaansianoes.  a  descrtption 
of  the  situation  or  ciicuomtances  whic4i 
will  enable  tbe  Authority  to  understand 
the  context  in  which  the  proposal  is 
intended  to  apply; 
*         *         *         •         , 

MO)  Filing  an  incomplete  peMion  for 
review  wfll  result  in  Aie  exclusive 
representatiTe  being  asked  te  provide 
the  missing  or  incomplete  infomration. 
Noncompliance  with  a  reqaeyt  to 
complete  the  record  nray  Tesoh  in 
dismissal  of  the  petition. 

(2)  The  processing  priority  accorded 
to  an  incomplete  petition,  relative  to 
other  femfing  negotiaWity  appcats,  wtH 
be  based  upon  flie  date  when  the 
petition  is  completed — not  tbe  date  it 
was  originBlly  filed. 

3.  Section  24»4.«  is  amended  by 
revising  paragrajA  Ja}^2)  as  frflowr 

§2424.6   Posfflon  of  ttw  agency;  Umc 
Hmlts  ferlMng;  t 


(a)  *  *  * 

(2)  Setting  forth  in  fuU  its  pesitiaB  on 
any  OMttecs  ralevant  to  tbe  petition 
which  it  wishes  the  Authority  to 
oonsider  in  reacfaiag  its  decissoa, 
includng  a  full  and  detailed  stateaien} 
of  iils  reasons  say  parting  the  allegatien. 
The  statcitiitabatl  cite  She  section  of 
any  law.  rule  or  regulation  telicd  afmn 
as  a  basis  for  tfie  allegation  and  sha<H 
contain  a  copy  of  any  in>tema<l  agency 
rule  or  regulation  so  refied  upon.  The 
statement  shall  inclnde: 

[ii  Explanation  of  the  meaning  the 
agency  attributes  to  the  proposal  as  a 
whole,  including  any  terms  of  art, 
acronyms.  tachnicaJ  language  or  aoy 
other  asjiecl  of  tbe  Jsnguage  of  tbe 
proposal  Mfbick  is  not  ia  comanon  us^e; 
and 

(ii)  Description  of  a  particular  »nxk 
sitaatioR.  or  other  partioukir 
circuaistance  tbe  agency  views  tbe 
proposal  to  conceni.  w^iid)  witi  enable 
the  Authority  to  understand  the  conteitl 
in  which  the  proposal  is  tjoneidered  to 
apply  byfee  agency. 
*        •        «        *        * 

Dated:  Dscember  17, 198B. 
Jerry  L  Calhoun. 
Chaiman. 
Hanryft.Fraaier]n, 
MefTfber. 
Jean  McKee, 
Member. 
(FR  i3oc  S6n2660g  PiM  12-l».8a:  8:45  amj 
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S  CFR  Parts  2425  and  2429 

Procesaing  of  Cases;  Exceptions  to 
Aftottnrtion  Awards 

aocncy:  Federal  Labor  Relations 
Authority. 

action:  Tmal  rules. 

summary:  These  amendments  revoke 
S  2429.8  of  the  rules  and  regulations 
pertaining  to  the  filing  of  requests  for 
stays  of  arbitration  awards;  and  add  to 
S  2425.2  a  requirement  that  the  party 
filing  exceptions  to  an  award  shall 
include  the  name  and  address  of  the 
arbitrator  with  the  exceptions. 
EFFECnvt  DATE  December  31, 1986. 
POm  FURTNCR  INFORMATIOM  COMTACT: 
Harold  D.  Kessler,  Director,  Office  of 
Case  Management.  500  C  Street  SW.. 
Washington.  DC  20424.  (202)  382-0715. 
SUPPLEMCMTARY  tMFOnMATKMC 

Stay  of  Arbitration  Award.  On 
September  23. 1986.  the  Federal  Labor 
Relations  Authority  republished  a 
proposal  to  revoke  S  2429.8  which 
provided  for  the  filing  of  requests  for 
stays  of  arbitration  awards  (51  FR 
33846).  The  Authority  based  the 
proposed  action  on  its  interpretation  of  5 
U.S.C  7122(b).  which  provides  that  if  an 
exception  to  an  arbitration  award  is  not 
filed  with  the  Authority  within  the 
prescribed  time  period  then  the  award 
becomes  final  and  binding.  The 
Authority  interprets  5  U.S.C.  7122(b)  to 
mean  that  if  timely  exception^  to  an 
award  are  filed  with  the  Authority  then 
the  award  is  not  final  and  binding  for 
compliance  purposes  until  the  Authority 
resolves  the  exceptions.  The  Authority 
therefore  determined  that  if  a  party  files 
timely  exceptions  to  an  award  it  is  not 
necessary  to  also  file  a  request  for  a 
stay  of  the  award.  Consequently,  the 
Authority  concluded  that  $  2429.8  of  the 
rules  and  regulations  governing  such 
requests  is  unnecessary  and  should  be 
revoked. 

The  agency  commentators  supported 
the  proposed  revision  and  recommended 
its  adoption.  The  labor  organization 
commentators  disagreed  with  the 
Authority's  interpretation  of  5  U.S.C 
7122(b).  They  also  indicated  concern 
that  revocation  of  the  stay  provision 
would  lead  to  the  filing  of  frivolous 
exceptions  and  contribute  to  delay  in 
Authority  resolution  of  arbitration 
cases.  The  labor  organizations  also 
expressed  a  preference  for  maintaining 
the  Authority's  stay  procedures  based 
on  views  of  judicial  and  administrative 
agency  practice. 

These  comments  reflect  a 
misunderstanding  of  the  action  proposed 
by  the  Authority.  First,  revocation  of  the 


stay  request  procedure  will  not  create 
an  automatic  stay  provision.  An 
arbitration  award  to  which  timely 
exceptions  have  been  filed  is  not  final 
and  binding  for  compliance  purposes. 
There  is  no  need  to  request  a  stay  of  an 
award  that  is  not  final  and  binding  for 
compliance  purposes.  This  conclusion  is 
premised  on  the  Authority's  view  of 
what  Congress  intended  in  the  Statute. 
The  plain  language  and  legislative 
history  of  5  U.S.C.  7122(b).  as  explained 
more  fully  in  the  September  23, 1986. 
notice  of  proposed  amendments 
persuade  the  Authority  that  an 
arbitration  award  is  not  final  and 
binding  for  compliance  purposes  until 
exceptions  to  the  award  are  resolved. 

Furthermore,  the  Authority  has 
promptly  denied  and  will  continue  to 
promptly  deny  all  exceptions  that  fail  to 
establish  that  an  award  is  deficient  on 
any  of  the  grounds  provided  in  5  U.S.C. 
7122(a).  Prompt  Authority  action  on 
exceptions  should  deter  the  filing  of 
frivolous  exceptions  and  avoid  delays  in 
the  processing  of  cases.  A  recent 
examination  of  the  Authority's 
arbitration  case  docket  supports  the 
view  that  the  union's  concern  as  to 
delay  are  unfounded.  The  Authority's 
arbitration  case  docket  on  October  1, 
1986.  was  71  cases,  as  compared  to  248 
cases  on  October  1, 1983.  During  Fiscal 
Year  1986.  the  average  number  of  days 
to  close  an  arbitration  case  was  189 
days,  as  compared  to  359  days  during 
FY  1984.  Accordingly,  it  does  not  appear 
that  the  Authority's  case  processing 
procedures  will  unduly  delay  arbitration 
awards  from  becoming  final  and  binding 
for  compliance  purposes  where 
appropriate  under  the  Authority's  view 
of  section  7122(b).  The  Authority  is  also 
committed  to  resolving  all  other 
exceptions  as  expeditiously  as  possible 
and  that  commitment  is  not  altered  by 
revocation  of  the  request  procedures.  In 
any  event,  it  should  be  noted  that  such 
concerns  would  not  properly  govern  an 
interpretation  of  the  Statute.  AFCE  v. 
FLRA.  778  F.2d  80,  851,  861  n.l7  (D.C. 
Cir.  1985). 

Finally,  the  comments  concerning 
judicial  and  other  agency  stay 
procedures  are  not  persuasive.  For 
example,  one  union  asserted  essentially 
that  the  Authority's  view  of  stays  of 
arbitration  awards  should  be  governed 
by  the  practice  in  this  area  concerning 
Merit  Systems  Protection  Board  (MSPB) 
decisions.  It  is  argued  that  MSPB 
decisions  must  be  expressly  stayed 
pending  judicial  review  in  order  for  an 
agency  to  avoid  being  required  to 
comply  with  the  decision  during  the 
review  process.  Congress  created 
provisions  in  section  7122(b)  of  the 
Statute  concerning  arbitration  awards 


which  are  not  found  elsewhere.  The 
language  and  legislative  history 
concerning  section  7122fb)  of  the  Statute 
discussed  above  have  no  counterpart 
concerning  MSPB  decisions.  In  addition, 
any  party  to  an  arbitration  award  within 
the  Authority's  jurisdiction  may  obtain 
review  of  that  award  from  the  Authority 
under  section  7122(b).  Review  of  an 
MSPB  decision,  on  the  other  hand,  is 
restricted  in  the  case  of  employer 
agencies  to  a  petition  for  review  by  the 
Director  of  the  Office  of  Personnel 
Management  to  the  Federal  Circuit 
under  5  U.S.C.  7703(d),  which  the  court 
may  in  its  discretion  deny. 

Furthermore,  union  claims  that 
adoption  of  the  proposed  revocation 
would  result  in  the  Authority's 
occupying  a  unique  status  in  terms  of 
interlocutory  stays  of  decisions  under 
review  are  without  merit.  Various 
agency  orders,  including  those  of  the 
National  Labor  Relations  Board  and  the 
Authority,  as  well  as  private  sector 
arbitration  awards,  are  not  self- 
enforcing  and  need  not  be  stayed 
pending  their  review.  In  short,  the 
Authority  finds  no  support  for  the  view 
that  Congress  intended  the  necessity  for 
a  stay  provision  for  arbitration  awards 
to  be  governed  by  MSPB  or  other 
administrative  or  judicial  practice. 

A  union  also  contended  that  the 
procedures  governing  stays  under 
Executive  Order  11491  should  continue 
to  be  followed  under  the  Statute.  The 
Authority  does  not  find  this  argument 
persuasive.  There  are  major  differences 
between  E.0. 11491  and  the  Statute 
concerning  arbitration  in  the  Federal 
sector.  Most  significantly,  there  was  no 
provision  in  the  Executive  Order 
comparable  to  section  7122(b)  of  the 
Statute.  We  believe  that  the  differences 
clearly  indicate  Congress'  intent  that  the 
practice  followed  under  E.0. 11491  must 
be  changed. 

Content  of  exception.  The  Authority 
proposed  to  amend  {  2425.2  to  require 
that  a  party  filing  exceptions  to  an 
arbitration  award  must  include  the 
name  and  address  of  the  arbitrator  with 
the  exceptions.  The  Authority  proposed 
to  add  the  requirement  to  enable  the 
Authority  to  mail  a  copy  of  its  decision 
on  the  exceptions  in  each  case  to  the 
arbitrator.  Only  one  comment  was 
received  expressing  no  objection  on  the 
proposed  amendment.  The  Authority 
has  decided  to  adopt  the  amendment  as 
proposed. 

List  of  SubjecU  in  5  CFR  Parts  2425  and 
2429 

Administrative  practice  and 
procedure.  Government  employees. 
Labor-management  relations. 


Accorduagjy.  tfie  finaJ  ntiea  aod 
regulations  o/t^Autbarity  am 
antended  as  foiif>M/K 

PART  2425--REYIEW  OF 
ARBITRATION  AWARDS 

1.  the  *vrknnty  citation  for  S  CFR 
Parts  2425  aod  ZUi-cwtliamet  to  read: 

A«f»iori«y:SU:S.<;.71'84;       ' 

2.  Sectioo  2425.2^)  is  added  to  read  as 
follows: 


(e)  The  name  and  address  t>f  Ae 
arbitrator. 

PART  2429-4IISCELLANEOUS  AMD 
GENERAL  REQUIREMENTS 

§2429.8    inemoved  and  Reserved] 

Section  2429.8  is  removed  and 
reserved. 

Dated:  Deoemfeer  17.  iSM. 
lerry  L.  r«lh— ■. 
ChoiTvwn. 
Henry  B.FrazterUL 

leanMcKae, 

Meaiiter. 

|FT(  D«c.  m-266f  0  Filed  lZ-19-«e;  6:45  am] 

BILtfMi  CODE  <737-01-«l 


FEDERAL  DEPOSIT  INSURAMCE 
CORPORATKNI 

12CFRP^t337 

Unsafe  and  linsoimd  Bankiiif 
PraoMces;  Enlentlow  <A  Cowyiance 

Deadline 

AQCMCV:  Federal  Deposit  Insurance 
Corporation  CFLMC*'). 
action:  Final  rale. 

SUMMAiry:  On  (vne  18, 1988,  the  Board  of 

Directors  of  the  FDIC  granted  the 
request  of  several  petittoecfs  that  (ke 
FDiC  reoonsider  the  provaiaQt  of  dbe 
FDIC's  rule  governing  aecurides 
subsidiaries  and  affiliates  xd  rnstired 
nomaember  banks  wUch  deal  with  the 
use  of  a  common  ■ame  or  ho^  aad 
separate  oSfraes.  A  reiyaest  for  conunent 
on  wither  or  not  these  provision 
shouW  be  retained,  modified,  or 
eiimuuted  was  published  in  ihe  Federal 
Bo^Bter  on  August  .2a  1986.  loaared 
nonmeoiber  banks  that  pnor  to 
December  2B,  1984  becane  affiliated 
with  a  securilieB  company,  or  prior  to 
that  date  estabhshed  or  aicqatfed  a 
subsictiary  that  engages  in  securities 
actiritieSi  «re  presently  reqeired  So 
comply  with  the  coaiSKW  naaae  or  logo 
and  separate  office  reslrictiasMB  of  tin 


regulatioB  bf  Oecxmfaer  3L,  1MB.  Hk 
Board  of  Directors  is  ex4eadieg  t^ 
compliance  deadline  with  these 
provisions  of  ihe  regulatiaa  tiBlil  Juee 
30, 1967  for  institutions  currently ^sul^ect 
to  the  DecemberSl,  1986  deadline  in 
order  to  provide  staff  further  time  to 
coasMler  die 'oojuinente  aad  farsMda^  e 
recommendation  to  the  Board  of-".-!,-.' • 
Directacs. 
EFFECTIVE  DATE:  December  16, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  EJ.  LeCrem.  Seaioe  Attormey. 
Legal  Division,  (202)  898-3743,  550 17tk 
Street.  NW.,  Washington,  DC  20429. 
SUPnjEMENTMlY  INPONNMIION.  On 
November  19, 19M,  t^e  FDiC  adopted 
§  337.4  of  its  regulations  [12  CFR  337 A) 
(49  FR  46722.  November  28. 1S84). 
governing  certain  securities  activities  of 
subsidiaries  of  insured  nonmember 
banks  aiid  the  affiliatioa  of  insured 
nonmeoiber  banks  wilb  certain  types  oi 
securities  oompanies.  The  regulation 
requires,  among  other  ihimgs,  that 
certain  securities  subsidiaries  meet  the 
defiaitioQ  of  "bona  fide  subsidiaiy." 
That  definition  in  tuiti  requires,  among 
other  things,  thai  a  baak  and  its 
securities  subsidiary  musX  operate  out  of 
separate  offices  that  share  no  oommoB 
entrance  if  the  subsidiary  engages  in 
securities  activities  prohibited  to  the 
bank  by  the  GJasa-S^eagail  AcL  The 
subsidiary  ia  al&o  prohibited  from 
sharing  a  coounon  name  or  ^o  with  tke 
bank.  The  regulation  imposes  similar 
requirements  upon  a  banlc  affifiated 
with  a  securities  company  if  thai 
securities  company  conducts  securities 
activities  that  would  be  prohibited  to  the 
bank  by  the  Glass-Steagall  Act.  Banks 
that  were  affiliated  with  such  a 
securities  company  prior  to  December 
28, 1384,  or  t!ial  established  or  acquired 
such  a  securities  subsidiary  prior  to 
December  28, 1984,  were  required  to  . 
comply  with  the  name  and  office 
restrictions  as  soon  as  practicable,  but 
not  more  than  one  year  from  December 
28, 1984  without  the  FDIC's  consent. 

In  December  1985  several  banks  filed 
petitions  with  the  FDIC  requesting  that 
the  FOIC  reconsider  the  requirement  in 
the  regulation  thet  a  bank  and  its 
securities  sebsidiary  or  affiliate  must 
have  separate  €>ffices  that  share  no 
common  entrance  and  the  prohibition  on 
the  nse  by  a  bank  of  a  conBOB  aane  or 
logo  with  its  seomitiea  sofandieTy  or 
achate,  in  order  to  penaxit  suffixient. 
time  for  die  FDIC  to  fulty  consider  the   -, 
petitioas,  the. Boand  <rf  Directors  ..,,,<  .,.■.' 
extended  the  absve-descrtbed 
comphatce  deadJiae  with  the  conuQon 
name  and  separate  office  provixiotts  of 
the  regolatioa  sntd  tone  3a  1966.  <51  FR 
880.  January  «,  1S8B).  inasmuch  as  staff 


has  not  ye<  completed  iHre^new  of  die 

comments,  the  Board  of  Directors  voted 
♦o  eictend  the  compliance  deadline  for 
another  six  months  Oone  30. 1987J  whidh 
time  Should  perinit  staff  to  prepare  its 
recommertdation  for  the  Board  of 
Directof  8  consideration. 

Oo  ]uae  16. 1986  the  Ba^d-of 
Directors  granted  the  ret^ea/i  to 
reconsider  the  coomton  name  or  logo 
prohibitioB  and  the  sepo-ate  o^oe  aad 
separate  esiftance  retfaireiaeBt  A 
document  soikating  comnieot  on 
whether  or  not  to  modify  or  retain  these 
restrictions  was  published  for  pabHc 
comment  on  August  29, 1988.  tSl  FH 
29657).  At  the  same  meeting,  and  in 
conjunction  with  its  vote  to  solicit  public 
comment,  the  Board  of  Directors  voted 
to  extend  the  ]une  30. 1986  compliance 
deadline  for  the  name  and  oifice 
restrictions  until  December  31, 1986  for 
iostitutioas  with  preexisting  affdiate  and 
sabsidiary  relotioBsJaps.  {51  FR  .23465. 
JuiK  Z7.  t9e»i.  (DBSfMich  as  staff  has  not 
yet  coBipleted  its  review  of  die 
comments  and  fonnulaied  a 
recommendation  to  the  Board  of 
Directors,  the  Board  of  Directors'  voted 
to  extend  the  compliance  deadline  until 
]une  38, 1987  which  lime  should  pemrit 
staff  to  prepare  its  recommendation  for 
the  Board  of  Directors'  considers  Son. 

in  accordance  with  5  U.S.C  553.  the 
fOlC  has  found  tiiat  prior  notice  and  a 
delayed  effective  dale  with  tespect  to 
this  amendment  axe  unnecessary  as  the 
amemkoeni  delays  the  im^position  of 
reqaitesKnti  (hat  are  alr^dy  inposed 
by  existiag  regidalton.  Since  the 
amendment  on4y  providefl  for  an 
extension  of  time  for  oompliance  with 
certain  porthms  of  the  regulation  and 
imposes  no  burden  upon  banks, 
securities  affiliates  or  the  public,  jl  is  not 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.)  or  the  Regulatory 
Flexifaffity  Act  <5  ILS.C  Ml  et  seq.). 

List  of  Subjects  in  12  CFR  Part  337 

Banks,  banking.  Securities,  State 
nonmember  baidcs. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  amends  Part  337  of  Tide  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

1.  The  authority  citation  for  Part  337 
continues  to  read  as  follows: 

AMthority:  Sec.  6. 64  Stat.  87«,  U  U.S.C 
1816;  sec.  H»l  aectMH  2ta(aM  of  4he  Act  of 
September  21. 1950.  ^Pub.  L.  Noi.  797;  64  Stat. 
897).  effective  September  Zl,  1950,  as 
amended  by  sectimi  204  of  tftle  11  of  the  Act 
of  OcSaber  ie.  196«  fPub.  U  No:  m-0S&:  SB 
Stat.  1054).  effective  October  16. 1986:  sactioa 


■^ 
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6{c)(14)  of  the  Act  of  September  17, 1978  (Pub. 
L  No.  95-396;  92  Stat.  618).  effective 
September  17, 1978:  and  section  113(g)  of  title 
I  of  the  Act  of  October  15. 1982  (Pub.  L  No. 
97-320:  96  Stat  1473  and  1474).  effective 
October  15. 1962;  12  U.S.C.1818(a):  sec.  8(b), 
section  2|8(b))  of  the  Act  of  September  21, 
1950  (Pyb.  L.  No.  797).  as  added  by  section 
202  of  title  II  of  the  Act  of  October  16. 1966 
(Pub.  L  No.  89-605:  80  Stat.  1046).  as 
amended  by  section  110  of  title  I  of  the  Act  of 
October  28. 1974  (Pub.  L  No.  93-495;  88  Stat. 
1506),  section  11  of  the  Act  of  September  17. 
1978  (Pub.  L  No.  95-369:  92  Stat.  624): 
sections  107(a)(1)  and  107(b)  of  title  I  of  the 
Act  of  November  la  1978  (Pub.  L  No.  95-630: 
92  Stat.  3649  and  3653);  and  sections  404(c), 
425(b)  and  425(c)  of  title  IV  of  the  Act  of 
October  15, 1962  (Pub.  L  97-320:  96  Stat.  1512 
and  1524);  12  U.S.C.  1818(b):  sec.  9,  64  Slat. 
881-882. 12  U.S.C.  1819;  sec.  18(j)(2),  92  Stat. 
3664. 12  VS.C.  1828(j)(2).  sec.  422.  96  Stat. 
1468  (Pub.  L  No.  97-320);  sec.  11(a).  section 
2111(a)|  of  the  Act  of  September  21, 1950  (Pub. 
L  No.  797;  64  Stat.  884).  effective  September 
21. 1950  as  amended  by  section  301(c)  of  title 
III  of  the  Act  of  October  16, 1966  (Pub.  L  No. 
89-695:  80  Slat.  1055).  effective  October  16. 
1966;  section  7(a)(3)  of  title  1  of  the  Act  of 
December  23. 1969  (Pub.  L  No.  91-151:  83 
Stat.  375).  effective  December  23. 1969; 
sections  101(a)(3)  and  102(a)(3)  of  Utie  I  of  the 
Act  of  October  28. 1974  (Pub.  L  No.  93-»95:  88 
Stat.  1500  and  1502).  effective  November  27. 
1974:  section  1401(a)  of  title  XIV  of  the  Act  of 
November  10. 1978  (Pub.  L  No.  95-630:  92 
Stal.  3712),  effective  March  10, 1979:  section 
323  of  title  HI  of  the  Act  of  December  21, 1979 
(Pub.  L  Na  96-153:  93  Stat.  1120):  section  308 
of  title  III  of  the  Act  of  March  31, 1980  (Pub.  L 
No.  96-221;  94  Stat.  147).  effective  March  31. 
I960:  and  section  103  of  title  I  of  the  Act  of 
December  26, 1981  (Pub.  L.  No.  97-110:  95 
Stat.  1541).  effective  December  26, 1981;  sec. 
11(f).  section  2[ll(f)]  of  the  Act  of  September 
21. 1950  (Pub.  L  797;  64  Stat.  885).  effective 
September  21. 1950.  as  amended  by  section 
6(c)(20)  of  the  Act  of  September  17, 1978  (Pub. 
L  No.  95-368:  92  Stat.  619),  effective 
September  17, 1978. 12  U.S.C.  1821(f). 

2.  Part  337  is  amended  by  revising 
paragraph  (h)(3)  of  S  337.4  to  read  as 
follows: 

§337.4    SMurttiM  activttics  of  MbskMartes 
of  Insurod  nonmomlMr  banks:  Bank 
transactlona  wtth  affWatad  securities 
companies. 

*  •         *         *         * 

(h)  *  •  • 

(3)  An  insured  nonmember  bank 
described  in  §  337.4(h)(1)  shall  comply 
with  the  requirements  imposed  by 
i  337.4(a)(2)(ii)  and  (iii)  and  by 
(  337.4(c)(1)  and  (5)  as  soon  as 
practicable  (but  not  later  than  June  30, 
1987  without  the  FDIG's  consent). 

•  •        •        •        ft 

By  Order  of  the  Board  of  Directors. 
Dated  at  Washington.  DC.  this  16th  day  of 
December  1966. 


Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson, 

Executive  Secretary. 

(FR  Doc  86-28639  Filed  12-19-86;  8:45  am] 

MLUNQ  COOE  •714-S1-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  Na  8e-NM-21S-AO,  Amdt  3*. 
S496) 

Airworthiness  Directives;  De  Havilland 
DHC-8-101  and  -102  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  de  Havilland  Model  DHC- 
8-101  and  -102  airplanes,  which  requires 
inspection  of  the  fore  rudder  upper  and 
lower  mounting  brackets  and  spar  web 
for  cracks,  modification  of  mounting 
brackets  and  repair  of  the  spar  web  if 
necessary.  This  amendment  is  prompted 
by  recent  reports  of  cracked  upper 
mounting  brackets.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
main  hinge  portion  of  the  fore  rudder 
mounting  bracket  and/or  loss  of  the 
structural  integrity  of  the  rear  spar. 
CFFECTWE  DATE  January  5. 1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
de  Havilland  Aircraft  Company  of 
Canada,  a  Division  of  Boeing  of  Canada. 
Ltd..  Downsview.  Ontario  M3K  1Y5. 
Canada.  This  information  may  be 
examined  at  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South. 
Seattle,  Washington,  or  FAA,  New 
England  Region.  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202.  Valley  Stream.  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT 

Vito  A.  Pulera.  Aerospace  Engineer. 
Airframe  Branch.  ANE-172,  New  York 
Aircraft  Certification  Office.  FAA.  New 
England  Region.  181  South  Franklin 
Avenue^Room  202.  Valley  Stream,  New 
York  11581;  telephone  (518)  791-6220. 
SUPPLEMENTARY  INFORMATION:  There 
have  been  recent  reports  of  cracks  in  the 
fore  rudder  upper  mounting  brackets  on 
de  Havilland  DHC-8-100  series 
airplanes.  The  mounting  brackets,  upper 
and  lower,  are  attached  to  the  fin  rear 
spar.  Each  mounting  bracket  has  two 
hinges  attached  to  it.  Cracks  have  b«en 
discovered  at  the  lower  portion  of  the 
upper  bracket  where  it  attaches  to  the 


spar.  The  cracking  has  been  attributed 
to  the  use  of  thin  jnaterial  at  the 
mounting  bracket  attachment  point  tQ 
the  spar  chord.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
main  hinge  portion  of  the  fore  rudder 
mounting  bracket  and/or  loss  of  the 
structural  integrity  of  the  fin  rear  spar. 
The  manufacturer  has  issued  Service 
Bulletin  Number  8-55-7,  dated  October 
3. 1986.  which  describes  the  inspections, 
modifications  and  repair  of  the  mounting 
brackets.  It  does  not  describe  the  repair 
to  the  spar  web.  Transport  Canada, 
which  is  the  airworthiness  authority  of 
Canada,  is  currently  drafting  a 
Canadian  airworthiness  directive  to 
require  compliance  with  the  service 
bulletin. 

This  airplane  is  manufactured  in 
Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
9  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  this  situation  is  likely  to  exist  or 
develop  on  oth^r^irplanes  of  this  same 
type  design,  tKjsAD  requires  inspection 
of  the  mountingSrackets  (upper  and 
lower)  for  cracks,  in  accordance  with 
the  accomplishment  instructions  of  the 
service  bulletin  previously  mentioned, 
and  reinforcement  of  the  mounting 
bracket  by  installation  of  de  Havilland 
Modification  8/0647.  If  a  mounting 
bracket  is  cracked,  the  upper  spar  web 
in  the  vicinity  of  the  upper  bracket  must 
be  inspected  for  cracks:  cracked  spar 
webs  must  be  replaced  before  further 
flight  with  a  new  spar  web  or 
installation  of  an  FAA-approved  repair. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
the  Department  of  Transportation 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979).  If  this  action  is 
subsequently  determined  to  involved 
significant  major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and    - 
placed  in  the  regulatory  docket 
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(otherwise,  an  evaluation  is  not 
required).      ^» 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows:  *---\x  • 

PART  39— {AMENDEbi 

.    1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autborily:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  lOe(g)  (Revised  Pub.  L  97-449. 
(anuary  12. 1983);  and  14  CFR  11.69. 

2.  By  adding  the  following  new 
airworthiness  directive: 

De  Havilland  Aircraft  Company  of  Canada,  a 
Division  of  Boeing  of  Canada,  LXiL: 

Applies  to  all  Model  DHC-6-101  and  - 
102  series  airplanes,  certiricaled  in  any 
category,  equipped  with  upper  and  lower 
fore  rudder  mounting  brackets.  P/N's 
85530097-105  and  -107.  Compliance 
required  as  indicated,  unless  previously 
accomplished^ 
To  prevent  the  failure  of  the  fore  rudder 
upper  and  lower  mounting  brackets  and  fin 
rear  spar  web,  accomplish  the  following: 

A.  Within  the  next  100  hours  time-in- 
service  after  the  effective  data  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  200 
hours  time-in-service.  conduct  a  visual 
inspection  of  the  upper  and  lower  fore  rudder 
mounting  brackets  in  accordance  with  the 
Accomplishment  Instructions  of  de  Havilland 
Aircraft  Company  of  Canada  Service  BulleUn 
No.  8-55-7,  dated  October  3. 1986. 

1.  If  cracks  are  fouiui  in  the  mounting 
brackets,  prior  to  further  flight: 

a.  Conduct  a  visual  inspection  of  the  upper 
spar  web  for  cracks  in  the  vicinity  of  the 
mounting  brackets  in  accordance  with  the 
Accomplishment  Instructions  of  de  i-iavilland 
Aircraft  Company  of  Canada  Service  Bulletin 
No.  6-55-7.  dated  October  3. 1966. 

b.  Reinforce  the  fore  rudder  mounting 
brackets  by  installing  de  Havilland 
Modifications  8/0647  in  accordance  with  the 
Accomplishment  Instructions  of  de  Havilland 
Aircraft  Company  of  Canada  Service  Bulletin 
No.  8-55-7.  dated  October  3. 1966. 

2.  If.  after  accomplishing  the  visual 
inspection  required  by  paragraph  A.l.a. 
above,  cracks  are  found  in  the  spar  web, 
prior  to  further  flight,  replace  the  raclied  spar 
web  with  a  new  web  in  accordance  with  de 
Havilland  Dash  8  Maintenance  Manual  (PSM 
1-8-2).  or  accomplish  an  FAA-approved 
repair. 

B.  Within  500  hours  time-In-service  after 
the  effective  dale  of  this  AD.  inktall  de 
Havilland  Modification  8/0647  in  accordance 
with  the  Accomplishment  Instructions  of  de 
Havilland  Aircraft  Company  of  Canada 
Service  Bulletin  No.  6-55-7,  dated  October  3. 
1986.  Prior  to  installation  (rf  Modification  8/ 


0647.  conduct  the  visual  insepctions  required 
by  paragraph  A.,  above,  and  perform  the 
repair  required  by  paragraph  A~.2..  above,  if 
necessary.  •'■' 

C.  Incorporation  of  de  Havilland 
Modification  8/0647  constitutes  tenninating 
action  for  tlie  repetitive  inspection  of 
paragraph  A.,  above. 

D.  An  alternative  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  New 
York  Aircraft  Certification  O^ice,  FAA  New 
England  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modiflcations  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  The  de  Havilland  Aircraft 
Company  of  Canada,  A  Division  of     . 
Boeing  of  Canada  Ltd.,  Downsview, 
Ontario  M3K  1Y5,  Canada, 

These  documents  may  be  examined  at 
FAA.  Northwest  Mountain  Regicm,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202.  Valley  Stream,  New 
York  11581. 

This  amendment  becomes  effective 
January  5, 1987. 

Issued  in  Seattle,  Washington,  on 
December  12, 1986. 
Frad«tek,M.laaac 

Acting  Directer.  Northwest Motmlain  Region. 
|FR  Doc.  86-26593  Filed  12-19-66;  &45  am] 
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14  CFR  Part  71 

(Mrquecc  Docket  HAU-iiB^ijr' 

Designation  of  Transition  Al«e, 
College  Park.  MD 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


;  This  action  will  designate  a 
700  foot  transition  area  at  College  Park, 
MD.  A  new  RNAV  instrument  approach 
procedure  has  been  developed  to  the 
College  Park,  MD,  Airport.  The 
transition  area  is  to  provide  protected 
airspace  for  aircraft  departing/arriving 
under  instrument  flight  rules  (IFR). 

EFFCCTTVE  DATE:  0901  UTC,  February  12. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  A.  Bales.  Airspace  and  Planning 
Branch,  AEA-530,  Air  Tragic  DivisioB, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building,  jJX.. 


International  Airport,  Jamaica,  New 
York  11430;  Telephone:  (718)  917-1228. 

8UPPt£MENTARY  INFORMATION:  ■, 

History  '  i'-l.  /.:  ''-'•' 

On  September  19, 1965,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulatiotis  ti4  CFR 
Part  71)  to  establish  a  transition  area  at 
College  Park,  MD,  to  provide  protected 
airspace  for  aircraft  departing/arriving 
under  instrument  flight  rules  (IFR).  (50 
FR  38012).  Interested  parties  were 
invited  to  participate  in  this  proposed 
rulemaking  proceeding  by  submitting 
written  comments  on  tite  proposal  to  the 
FAA.  The  FAA  received  comments  on 
the  proposed  RNAV  approach. 
Commenters  expressed  concern  that 
additional  air  traffic  could  be 
accommodated  by  air  traffic  approach 
control  based  upon  their  belief  that  air 
traffic  in  the  proposed  location  was  too 
great  to  accommodate  the  approach.  The 
FAA  believes  that  such  a  pojnt  argues 
strongly  for  the  establishment  of 
controlled  airspace  rather  than  the 
converse.  The  FAA  recognizes  that 
some  delays  are  expected.  However, 
delays  caused  by  a  new  procedure  are 
transitory  in  nature  in  that  actual  delays 
will  be  reduced  as  pilots  and  controllers 
become  familiar  with  the  approach 
procedure.  For  these  reasons,  the  FAA 
finds  that  this  action  would  be  in  the 
best  public  interest.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7460.6  dated  January  2, 1986. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
a  700  foot  transition  area  at  College 
Park,  MD.  The  FAA  has  determined  that 
this  amendment  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
ke^  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is  -  . 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


f  I 
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List  of  Subjactsla  14  CFS  Pact  n 

AnaHam  safety.  TraowlioB  srexs. 

Adoption  «ftfie  ftiBwidiiiei^ 

'  Accordingly,  pursuant  to  the  enrthorily 
delegated  tome.  Part  71  of  the  Federal 
Aviation  Re^uiatioiis  {li  CFR  Part  71]  is 
amanded.  as  follows: 

MRT  71— ( AMEND€D1 

1.  The  atttbonty  citettoa  far  Psrt  71 
caaiiDae*  to  read  as  follotva: 


Federal  Regtoter  /  Vol.  51.  No.  245  /  Monday.  December  22,  1986  /  Rules  and  Regulations 


45759 


Autfaorilr  «U.8.C.  TS48(ai.  U5«(ti).  wm 
ExaoiMweOrdH-  IMS*:  09VS/C  ^^»{^ 
(Revwad  A^  L.  e7-««L  Mnr>  12.  tWSt:  14 
CFBlliia 

T.  Section  71. iWis  amended  as 
follows; 

College  Park.  MO  JAt£W| 

fort  afae%c  liw  sarfaoe  Mrtihia  a  iiwestalatt 
auk  raduis  uf  lite  CeUoge  P«fk  Airport  ^ist 
3«*5a'50-  JSL  Ian*.  76'55'.2r  Wj;  and  witiiia 
two  miles  each  side  of  a  330*  bearing  froBi 
the  airport  extending  from  The  five  mile 
radius  to  seven  miles  Titjrthwesl  of  the 
airport,  e^soMwn^  WmK  portran  wW<si  ovenaps 
the  Vi-mmUif^mm.  OC.  and  BattHaere.  MD. 
tranaitioa  ma. 

issiieo  ifl  jamfHCE.  New  Tofk.  on  V eufuaijf 

Manager.  Air  Traffic  Drvision. 

|PR  T3oc.  B6-28SS1  Filed  12-1&-88;  8:«S  ai^ 
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14CI=n»»art71 

( Airspace  0«eli«t  Ws.  eS-ACA^I 

Designation  of  Transition  Area,  Sutteo, 
WV 

agency:  Federal  Aviation 
Administration  ffAAi  DOT. 

iFiaaimie. 


Summaky:  This  action  will  ^eaifnale  a 
700  foot  tnan&iXioa  area  at  Suttoa  WV. 
A  new  MIB  instruraeat  appf^Mch 
procaduce  iaaa  been  deveicped  io  the 
2Fax4(ia  Cotuxty.  WV  Airport.  Tbe 
transition  &ie»  wiil  jiravide  protected 
aiisfwrp  (or  aircraft  ^epmUiigJatiiviag 
under  lastniDent  Fligkt  £iiies  {iFR^ 

EFFECflVE  SAVe  00*1  UTC,  Februarjr  12. 
1987. 

FOR  'FOfrmcn  mfommation  contact: 
Gienn  A.  Vales.  Airspace  and  Planning 
Branch.  AEA-S30,  Air  Traffic  Division, 
Federal  Aviation  Administration, 
Fitz^rald  Federal  Building.  5.F.K. 
International  Airport,  Jamaica.  New 
York  11  nO;  Telephone:  \TLlFi  ^7-1228. 


•UKPLEMEMXABy  JNFORMAnOM: 

Histary 

On  November  8. 1965,  the  FAA 
proposed  to  affiOBd  Part  71  of  liae 
Federal  AviatMO  Re^uiatioas  ^14  CFR 
Part  71]  to  estaibitsfa  a  transition  areoi  ai 
Braxton  County.  WV.  Tbts  actina  was 
taken  te  pravide  protected  airspaoe  <ar 
aircraft  departing/arriving  under 
taftmrnent  FHght  Rrfes  flFR')  (50  Tff. 
46452J.  iMerested  parties  were  Invited  to 
participate  in  this  proposed  rulemaking 
proceeding  by  suhBulting  written 
coiaraaHts  on  the  proposal  to  the  FAA. 
No  commaats  «b>eati<^  to  the  ^.c^osal 
were  neceiwed.  £xcapt  iar  editoriaJ 
changes,  iliis  ameachseiit  it  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7460.6  dated  January  2.  IfflC 

The  ftne 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Re^uialioos  designaies 
a  700  foot  Iranfiition  at&a  at  Braxton 
County.  Suttoa  WV.  The  FAA  hae 
determined  that  this  asiendiBeat  only 
involves  an  established  body  of 
technical  r^ulations  lor  which  frequent 
and  routine  ameadnieals  are  oecessary 
to  keep  them  operationally  current.  U 
therefore:  [1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2}  la  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Pioceiimes  (44  FR  11t>3*; 
February  28, 1979);  and  \1f)  does  not 
warrant  preparation  of  a  regi^atwy 
evaiaataoB  aa  the  anticipated  impact  m 
so  siiriMnI  Since  this  is  a  mutme  joatter 
that  will  only  affect  airteafiiic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  ana 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibililyAct 

List  of  Subjecta  In  14  CFR  rafi  71 

Aviation  safety.  TVanmHon  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
deiegaiedtome.fWtTl  «f  the  Federal 
Aviatioa  ftegulstions  (14  CFR  Part  71)  is 
amended,  as  Mlowc 

PART  71-CAMENOEOl 

1.  The  authority  citation  lor  Part  71 
continues  to  read  as  foUowa: 

Aiithadly:49it.Sil  U4a(«i.  Ui^aj.  iSUt 
■Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFRltM. 

2.  Sedion  71.181  is  amended  as 
follows: 


Sutton.  WVjMsiH 

That  airspace  extending  upward  fram  7M 
feel  above  the  surface  within  an  eifiht  statute 
mile  radtas  «ff  the  teirtei'  ^fat.  3Jr41  WT  W., 
Long.  80'39'02"  W.J.  tfrthe  itnuUoB  Coaaly. 
WV  Airport. 

Wew  ToWt  "n  Teljuiaiy 


.yAiB.. 


UTLI\  ■■.,} 


Issued  in  ]i 

2. 1967. 

Maaqger.  Am-  Tueffk  Divisdoa. 

\TR  Dae  aS-2«S«  fHe4  12-19-ai:  •:45 


Federal  Aviation 
14CFR^art74 

lAiraeaca  Oocliat  Mm.  W-AWP  32i 

Revision  io  UvenDore;  CA,  Tnnsition 
Area 

agency:  Federal  A-viatiaH 
Adminisiratioa  IFAAj.  DOT. 

ACTION:  Final  rale. 

SIMMMHT:  Tfiis  action  revises  tlie 
description  of  Hie  Ikrawrtore.  California, 
transrtion  area  and  esctemls  the  700  foot 
transition  area  to  the  southeast  of  the 
Ltvermore  Municipal  Airport  Cahfomia. 
This  will  provide  controlled  airspace  for 
aircraft  executing  the  Instrument 
Landiji;^  SfMem  [ILSj  Runway  2S 
approach  to  the  Livterniore  Municipal 
Airport 

EFPECTIME  XkATE:  tlSOl  UTC  Apdi  «.  11)87. 

FomfvmmiiMimromujkTiomcotmcT: 
Frmak  T.  Tonkai.  Airspace  aad 

Fraoedores  Specialiat  Airapaoeand 
Prsoedares  Branch.  AWP-SJO.  Air 
Traffic  DivWon.  Western-Pacific 
Region.  Federal  Aviation 
Adminifitratioa.  15000  Avlallon 
Boiilevard.  Lairadale.  Calilomia  90280: 
telephaae  (ZUj  287-l§4g. 

History 

On  October  17. 1«».  Are  FAA 
proposed  to  amend  Part  71  of  the 
Federal  AvialitiD  B^gulations  (14  CFS 
i^art  71)  to  tcvise  the  Livermore, 
California,  tcansittoa  aresa  (SI  HI  37B42). 
Interested  parlies  -Mraee  iirviled  Id 
participate  in  ttns  ndemakisg 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  cdiforial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Sectioa 
71 .1 81  of  Part  71  of  i^  Federal  Aviatina 
iie^lationB  was  repubttsbed  in 
Hand  iMMik  740e;BS  dated  fannary  Z. 
1986. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Livermore,  California,  transition  area 
and  extends  the  700  foot  transition  area 
to  the  southeast  of  the  Livermore 
Municipal  Airport.  California.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  ciUTent.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12^;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: , 
Februay  25. 1979);  and  (3)  does  not   y^^  ■ 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment     ^.^  <.  ^  >  • 

Accordingly,  pursuant  to" the  ainhbrity 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71]  is 
amended,  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  14 
CFR  11.69. 

S  71.181    (Amsndsd] 

2.  Section  71.181  is  amended  as 
follows: 

Livermors,  CA — (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  Hne 
beginning  at  lat.  37*44'00"  N.,  long.  121'52'00" 
W.;  to  lat.  3r4B'15"  N..  long  121''4000"  W.;  to 
lat  37°41'30"  W.,  long  121''34'00"  W.;  to  lat. 
37*37'15  '  N.,  long.  12f32'00"  W..  to  lat. 
37*3800"  N..  long.  121°52'00"  W.;  thence,  to 
the  point  of  l>eginning. 

Issued  in  Los  Angeles,  California,  an 
December  9, 1986. 
jamas  A.  Holweger, 
Acting  Manager.  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  88-28585  Filed  12-19-88;  8.45  am] 
saiMS  COOC  4tio-i>-« 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRParU1and3 

Temporary  Ucenaes  for  Guaranteed 
Introducing  Broker  AppUcanta 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  adopted  amendments  to  Parti  and 
Part  3  of  its  regulations  to  authorise  the 
National  Futures  Association  ("NFA")  to 
issue  temporary  licenses  to  apparently 

Jualified  applicants  for  registration  with 
le  Commission  as  an  introducing 
broker,  on  essentially  the  same  terms 
that  temporary  licenses  currently  may 
be  issued  to  applicants  for  registration 
as  an  associated  person  of  a 
Commission  registrant. 
EFFECTIVE  DATE:  January  2, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Watkins,  Attorney-Advisor, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington.  DC  20581.  Telephone:  (202) 
254-8955. 
■J  SUPPLENKNTARY  INFORMATION:  On 
'  November  10, 1986,  the  Commission 
published  in  the  Federal  Register 
proposed  amendments  to  Part  3  df  the 
Commission's  regulations,  17  CFR  Part  3 
(1986),  to  authorize  the  National  Futures 
Association  to  issue  temporary  licenses 
to  apparently  qualified  applicants  for 
registration  with  the  Commission  as  an 
introducing  broker.  51  FR  40814.  This 
authorization  is  limited  to  introducing 
broker  apphcants  guaranteed  by  a 
futures  commission  merchant  ("FCM") 
pursuant  to  S  l.lO(j)  of  the  Commission's 
regulations.  17  CFR  1.10(j]  (1986).  The 
Commission's  proposal  authorizes 
temporary  licenses  for  applicants  for 
registration  as  an  introducing  broker  on 
essentially  the  same  terms  as  those 
governing  the  issuance  of  temporary 
licenses  to  associated  persons  of 
Commission  registrants. 

As  explained  in  the  Federal  Register 
release  accompanying  the  proposed 
amendments,  by  letter  dated  August  28, 
1986,  NFA  had  submitted  for 
Commission  approval,  pursuant  to 
section  17(j]  of  the  Commodity 
Exchange  Act  ("Act"),  7  U.SC  21(j] 
(1982),  proposed  amendments  to  NFA 
Bylaw  305,  Schedule  A.  Section  I  for  this 
same  purpose.  The  Commission 
reviewed  the  proposed  NFA  rule 
amendments,  and  additional 
information  provided  by  NFA  in 
connection  therewith,  and  was  satisfied 


that  the  amendments  are  consistent  with 
the  bases  for  issuing  temporary  licenses 
as  adopted  by  the  Commission. 
However,  because  current  Commission 
regulations  permit  the  issuance  of 
temporary  licenses  only  to  applicants 
for  registration  as  an  associated 
person,  >  NFA  rules  authorizing  the 
issuance  of  temporary  licenses  for 
introducing  broker  applicants  would 
conflict  with  Commission  regulations.  In 
addition,  the  NFA  amendments  provide 
that  a  guarantee  agreement  will  become 
effective  upon  the  issuance  of  a 
temporary  license  to  an  introducing 
broker  applicant,  in  conflict  with  the 
provisions  of  Commission  rule 
S  1.10(j)(3].  17  CFR  1.10(j)(3)  (1986), 
which  provides,  among  other  things,  that 
the  guarantee  agreement  will  become 
effective  upon  registration  being  granted 
to  the  introducing  broker.  Therefore,  the 
Commission's  own  rules  in  this  regard 
must  be  amended  before  the  proposed 
rules  submitted  by  NFA  can  be 
approved  by  the  Commission.  See  51  FR 
40815. 

The  Commission  received  no 
comments  on  its  proposed  rules.  After 
careful  consideration,  the  Commission 
has  determined  to  adopt  the  proposed 
rules  essentially  as  proposed,  with  one 
exception.*  As  noted  above,  the  NFA 
amendments  provide  that  a  guarantee 
agreement  will  become  effective  upon 
the  issuance  of  a  temporary  license  to 
an  introducing  broker  applicant  in 
conflict  with  the  provisions  of 
Commission  nile  S  l-10(j)(3),  which 
provide  that  the  guarantee  agreement 
will  become  effective  upon  registration 
being  granted.  The  Commission  had 
proposed  to  resolve  this  conflict  in 
proposed  rule  {  3.44(b).  Upon 
reconsideration,  however,  the 
Commission  has  determined  to  amend 
rule  S  110(j](3J  directly.' 


■  See  CammiMlon  roles  {{  3.40  through  3.43. 17 
CFR  3.40-3.43  (1986). 

'  Concurrently,  the  Commission  has  approved  the 
amendments  to  NFA  Bylaw  305.  Schedule  A. 
Section  I.  as  proposed  by  NFA.  The  Commission  has 
t>een  advised  that  NFA  writi  implement  its  program 
to  issue  temporary  licenses  to  guaranteed 
introducing  broker  applicants  after  January  1. 1987. 
NFA  will  separately  notify  its  members  of  the 
effective  dste  of  this  program. 

*  Ar  amended,  therefore.  Commission  rule 
{  1.10(j)(3)  provides  in  pertinent  part: 

A  guarantee  agreement  filed  in  connection  with 
an  application  for  initial  registration  as  an 
introducing  broker  in  accordance  with  the 
provisions  of  t  3.15(a)  of  this  chapter  shall  become 
effective  upon  the  granting  of  registration  or.  if 
appropriate,  a  temporary  license,  to  the  introducing 
broker.  A.^uarantee  agreement  filed  other  than  in 
connection  with  an  application  for  initial 
registration  as  an  introducing  broker  shall  become 
effective  as  of  the  date  agreed  to  by  the  parties. 
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LKeiatedMatten 

A.  Paperwork  Redactfaa  Act 

The  CannntMiaa  prevuMwly  AubmHted 
to  the  Director  of  ike  OUice  oi 
Management  and  Budgei  ^"OMfi'j. 
pursuaat  to  the  provision*  of  the 
Paperwork  Reduclion  Act  {44  U.SC. 
Chaptej-  35],  an  explanation  and  detaili 
of  the  information  coTlection  and 
recordkeeping  reqturements  which 
wmrid  be  necessary  to  implement  these 
proposals.  Part  3  of  the  Commission's 
regu§a4ions  has  prewnis^y  been 
assigned  OMB  corrtrol  number  3038- 
002X 

Copies  of  the  OMB  iirformalion 
collection  submaswa  «Mocia<«d  %vith 
this  rule  may  be  abtained  from  Katie 
Levna.  Of ftoe  of  Managenent  and 
Budget.  Koon  3235.  N£Oa  Wo^u^ton, 
DC  2G60X  Teleiiiiooe:  {202j  305-7231. 

B.  Regfjhttory  Flexibilky  Act 

The  Commissioa  ha*  previously 
determined  that  futures  commission 
merchanls  should  not  be  considered 
small  entities  for  purposes  of  the 
Regulatory  Flexibility  Act  ("RFAl.  5 
U.S.C.  601  et  aeq.  Specificafly,  the 
Cmnniismon  found  that  with  respect  to 
FCMs.  baaed  upon  the  fiduciary  nature 
of  FCM/ customer  rHationships,  as  vreB 
as  tbe  reqiarement  that  FCMs  meet 
mijiiava  financial  requirements,  FCMs 
should  be  excluded  bom  the  tji^jnirmn 
of  ■  Miali  entity.*  Accordingly,  the 
requtrewent  of  tiie  RFA  do  not  appdy  io 
FCMs.  Moreover,  when  the  Commisaion 
first  adopted  rules  governjr^  latradvcu^ 
brokers,  it  stated  that  it  would  "evaiuale 
within  the  context  of  a  particular  rule 
proposal  whether  all  m  some 
introducing  brokers  should  be 
considered  to  be  small  entities  and.  if 
so.  to  analyze  the  economic  impact  on 
introducing  brokers  of  any  such  rule  at 
the  time."*  In  this  connection,  these 
rules  impose  no  additional  requirements 
on  applicants  for  registration  as  an 
introducing  broker.  Therefore,  pttrstiant 
to  section  3ta)  of  tlie  RFA,  5  U.S.C. 
605(b),  the  Chairman  certifies  that  the 
proposed  rule  will  not  have  a  significani 
ecoaoBic  impact  an  a  wbstaotial 
nuwbei'  of  small  entities. 

C  Effective  Date 

Section  4(c]  of  the  Admkitstraiive 
Procedure  Act  5  U.aC  553(di.  provides 
that  rules  proau^ted  by  an  agefxrjr 
may  not  be  made  effective  tern  than 
thirty  days  after  paWication  in  the 
Faderal  Rggister  except,  inter  alia,  "tt 
subitaaiive  rule  which  grants  or 
neoognzes  an  exemptiaa  or  relieves  a 


restrictioii."  In  proposing  these 
amendments,  the  Commission  -stated 
that,  because  they  essentially  relieved  a 
restriction,  the  Commission  may 
determuie  ihat  ihe  ajoexidmeats  may 
take  effect  on  Jess  thas  thirty  days 
notice.  In  this  connection.  NFA  has 
advised  tfie  Commissian  dnt  it  wfll  be 
prepared  to  issue  temporary  licenses 
shortly  after  January  2.  lfl«7.  Thsrefcm. 
the  Commission,  pursuant  to  5  U.S.C. 
553(d),  has  determined  that  these  tides 
shoM  take  effect  on  that  date. 

List  of  Subjects 

17  CFR  Part  I 

Contract  aoarkeis.  Futures  camnwaion 
merchaols.  CuaranXef  a^eementa. 
Guaranteed  accounts.  Introducing 
brokers.  Minimum  £j2anciaJ 
re^airemeaia.  Standard  fluctaatioa 
factor. 


17  CFR  Part  3 

Registration  requirements, 
Conaitjonal  regisli  ation.  Temporary 
Moenses,  Statatory  disqualifications. 
Authority  delegations,  Fingerprinting. 
Associated  persons.  Floor  brokers, 
Introducii^  brokers.  Connnodrty  trading 
advraors.  Commodity  pool  operators. 
Futures  commission  merchants. 
Leverage  transaction  merchants. 
Petitions  for  review. 

In  consideration  of  the  foregoing,  the 
CflHHnismoR  heretiy  amends  Part  1  and 
Part  3  of  Chapter  \  of  Tide  17  of  the 
Code  of  Federal  Regulations  as  foOows: 

PART  I— GEMEfliy.  REGHJlATtONS 
UMOER  THE  OOMMOOITy  eXCHAMfiE 
ACT 

1.  The  authority  citation  for  Part  1 
cantinucB  to  read  as  follows: 

AMlfcorily:  Sec.  flslfl).  2(i)(2). «.  4a.  «h.  4c. 

4d.  4e.  4t  4«.  4ti.  4i.  4j.  4k.  4L  4si.  4a.  4a  iu  5a. 
6(a),  8a.  6b.  6c  6d.  15. 17  aad  X9oithe 
Commodity  Exchange  Act  7  U.S.C  Z  4.  4a.  & 
6a,  6b,  fie,  6d,  Of,  Bg,  8h,  8i.  6),  6k.  fll,  6m,  Bn. 
6o.  7. 7a,  a  Ma,  Wa.  13a-l,  13a-Z  m  21  and 
23. 

2.  Section  1.10  is  AmnnHpf)  by  reviaing 
paragraph  (jMSl  to  read  as  followa: 

^  ^•^.^^"**«*'''^«PW<»«tytitMr>s 


.f,CB*47n  lSBHllHHiA|Hl3a,  ISBZ). 


(i)  •  *  • 

(3)  A  gunrantee  agreement  filed  in 
connec^OR  with  an  application  lor 
initial  registration  as  an  introducing 
broker  in  aooordance  with  the 
provisions  of  {  8.1S(a)  of  this  chapter 
shall  beoome  eOective  spon  the  granting 
of  registratioB  or,  if  appropriate,  a 
temporary  tioenae,  to  the  introdnetng 
broker.  A  guar nntue  agreeiBent  ffled 


other  than  in  connection  with  an 
appJicattoa  for  iaitiai  n^fislrattoa  ns  an 
antfoducing  broker  aliaH  beoome 
eflective  as  o/  the  da\e  agreed  to  by  the 
parties. 


PART  J— AEGISTRATIQN 

3.  The  aathority  eitation  for  Part  3 
oon^aes  to  read  as  follows: 

Authority:  Sees.  2(alllj.  4.  4b,  4c  4d,  4e,  4L 
4g.  4h,  4i,  4k,  4m.  4n,  4o,  4p,'B,  tj,  8a,  14. 15, 17 
and  19«r  Ae  Cowmodrty  Exchtnge  Act,  7 
USn  2  aad  4.  a.  fib.«c  Sd.  «e.  Sf.  Sg.  Sh,  SI, 
ak.  «to.  «a.  60.  Sfl  «.  I.  «i  iwl  lahu  12. 12a.  18. 
19. 21  and  23  (10824. 

4.  SectMRs  X44  tbrongh  3.47  are  added 
to  Sdipwl  B  to  rend  as  fotkms: 

Subpart  8— Temporary  Licenses 


§a44    Tsiiporsry  Irsnslna  rtnppHcaKs 
f  or  guaranlaod  JntMdnoinp  brokar 
ragistratfon. 

(a)  AkHwithstandif^  any  other 
provisions  of  these  regulations,  and 
pursuant  to  the  terms  and  conditions  of 
this  subpart,  the  National  Futuies 
Association  m&y  grant  a  temporary 
hcense  to  any  applicant  for  registration 
as  an  introdtuung  tiraker  vpon  tlie 
contemporaneous  filing  with  the 
National  Futures  Association  of: 

[13  A  properly  completed  guarantee 
agreement  (Form  1-FR  Part  B)  from  a 
futures  commission  merchant  which  is 
eligible  to  enter  into  audi  an  agreemeal 
pursuant  to  S  110U1{2)  of  this  chapter 

(2)  A  Fonn  7-E  praperiy  comf^ted  in 
accordance  trrth  the  inatractiODs 
thereto,  the  Disciplinafy  History  portion 
of  which  contains  no  "Yes"  answers 
indicating  thai  the  applicant  may  be 
subject  to  a  statutory  disqualiHcatioa 
under  sections  8a(2)  through  8a(4)  of  the 
Act; 

(3)  A  Form  ft-£  for  the  .^iplicant.  if  a 
sole  proprietor,  and  each  principal 
(including  each  branch  office  manager) 
thereof,  prpperiy  completed  in 
aooordance  witA  liw  instructiaas 
thereba.  the  Oiacipiinanr  Mislory  portion 
of  which  oooteins  no  "Yes"  answers 
indicating  tbnt  tbe  applicant  nay  be 
subfect  to  a  statutory  disqasHficMian 
under  nedaons  8a(2j  tfarongh  aa(4)  of  the 
Act 

(4)  A  signed  and  dated  oertaficntion 
from  tbe  fntnaes  r-smiinniriM  meniiaBt 
that  has  executed  the  guanetee 
agreement  required  by  paragraph  fajf IJ 
of  this  sectirai,  signed  by  an  appropriate 
person  as  defined  in  j  l.lOQJIi;  of  &is 
chapter,  stating  thaL- 

fT)  The  futures  commiasion  merchant 
has  verified  the  information  on  the 


Forms  8-R  filed  pursuant  to  paragraph 
(a)(3)  of  this  section  which  relate  to 
education  and  employment  history  of 
the  applicant's  principals  (including 
each  branch  ofHce  manager)  thereof 
during  the  preceding  five  years:  and 

(ii)  To  the  best  of  the  futures 
commission  merchant's  knowledge, 
information,  and  beliet  all  of  the 
publicly  available  information  supplied 
by  the  applicant  and  its  principals' and 
each  branch  office  manager  of  the 
applicant  on  the  Form  7-R  and  Forms  8- 
R,  as  appropriate,  is  accurate  and 
complete:  and 

(5)  The  fingerprints  of  the  applicant,  if 
a  sole  proprietor,  and  of  each  principal 
(including  each  branch  office  manager) 
thereof  on  fingerprint  cards  provided  by 
the  National  Futures  Association  for 
that  purpose:  Provided.  That  a  principal 
who  has  a  current  Form  &-R  or  Form  94 
on  file  with  the  Commitision  or  the 
National  Futures  Association  is  not 
required  to  submit  a  fingerprint  card  if 
the  principal  is  not  otherwise  required  to 
be  registered  as  an  associated  person  of 
the  applicant. 

(b)  The  effective  date  of  a  guarantee 
agreement  filed  in  accordance  with 
paragraph  (a)(1)  of  this  section  is  the 
date  upon  which  the  temporary  license 
is  granted  by  the  National  Futures 
Association. 

(c)  An  applicant  that  fails  to  respond 
timely  to  a  request  by  the  National 
Futures  Association  for  clarification  or 
explanation  of  any  information  set  forth 
in  the  application  of  the  applicant  or  any 
principal  (including  any  branch  office 
manager)  thereof  or  for  the  resubmission 
of  a  fingerprint  card  will  be  deemed  to 
have  withdrawn  its  registration 
application  and  the  temporary  license 
issued  to  such  applicant  and  any 
associated  person  thereof  shall 
terminate  immediately. 

fA45    Restrictions  upon  actlvttias. 

(a)  Subject  to  the  provisions  of  i  3.46 
of  this  subpart  and  all  of  the  obligations 
imposed  on  such  registrants  under  the 
Act  (in  particular,  section  14  thereof) 
and  the  roles,  regulations  and  orders 
therennder,  an  apphcant  for  registratian 
as  an  introducing  Inoker  who  has 
received  written  notificatioa  that  a 
temporary  Ucense  has  been  granted  may 
act  in  the  capacity  of  a  guaranteed 
introducing  broker. 

(b)  An  applicant  for  registration  as  an 
introducing  broker  who  has  received  a 
temporary  license  may  be  guaranteed  hiy 
a  futures  commission  merchant  other 
than  the  fntures  oonunission  merchant 
which  provided  the  initial  gnanntee 
agreement  described  in  I  X44<a}(l}  of 
this  subpart  Provided.  That  at  least  10 
days  prior  to  the  efbctive  date  of  the 


termination  of  the  existing  guarantee 
agreement  in  accordance  with  the 
provisions  of  i  1.10  (iK4)(ii)  or  (i}(5)  of 
this  chapter,  or  such  other  period  of  time 
as  the  National  Futures  Association  may 
allow  for  good  cause  shown,  the 
applicant  files  with  the  National  Futures 
Association  (1)  written  notice  of  such 
termination  and  (2)  a  new  guarantee 
agreement  with  another  futures 
commission  merchant  effective  the  day 
following  the  last  effective  date  of  the 
existing  guarantee  agreement. 

§  3.46    Termination. 

(a)  A  temporary  license  shall 
terminate: 

(1)  Five  days  after  service  upon  the 
applicant  of  a  notice  by  the  National 
Futures  Association  that  the  applicant 
for  registration  may  be  found  subject  to 
a  statutory  disqualification  from 
registration;  or 

(2)  Immediately  upon  termination  of 
the  applicant's  guarantee  agreement  in 
accordance  *vith  \  1.10(j)(4)(ii)  or  (j)(5) 
of  this  chapter,  unless  a  new  guarantee 
agreement  is  filed  in  accordance  with 

S  3.45(b)  of  this  subpart:  or 

(3)  Upon  failure  of  an  ai^licant  to 
respond  timely  to  a  request  by  the 
National  Futures  Association  for 
clarification  of  information  set  forth  in 
the  application  of  the  applicant  or  any 
principal  (including  any  branch  office 
manager)  thereof  or  for  the  resubmission 
of  a  fingerprint  card  pursuant  to  %  3.44(c) 
of  this  subpart. 

(b)  Upon  termination,  the  a{^licant 
may  not  engage  in  any  activity  which 
requires  registration  as  an  introducing 
broker. 

S3.47    RetotionsMp  to  registrsgen. 

(a)  A  temporary  license  shall  not  be 
deemed  to  be  a  registration  or  to  confer 
any  right  to  such  registration. 

(b)  Unless  a  temporary  license  has 
terminated,  a  temporary  license  shall 
become  a  registration  upon  the  earlier 
of: 

(1)  A  determination  by  the  National 
Futures  Association  that  the  applicant  is 
qualified  for  registration  as  an 
introducing  broker;  or 

(2)  The  expiration  of  six  months  from 
die  date  of  its  issuance. 

§§  3.4S  through  3.49    (Reserved] 

Issued  is  Washington.  DC  on  Deceaiber  16, 
198IL  by  the  Commiasion. 
lonaA-Wabh. 

Secretary  of  the  Commission. 
(PR  Doc.  88-2BSS9  FUed  12-19-aft  Sc4S  an] 
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DEPARTMENT  OF  THE  TI^ASURY 

Customs  Service 

19  CFR  Parts  111,  171.  and  17g 

[T.O.  86-161] 

Customs  Regulations  Amendments 
Relating  to  Customs  Brokers; 
Corrsction 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasmy. 

action:  Final  rule;  correcticm. 

summary:  In  FR  Doc.  86-19256. 
published  as  TJ3.  88-161  on  August  26, 
1986  (51  FR  30336).  Parts  111.  171  and 
178,  Customs  Regulations  (19  CFR  Parts 
111.  171. 178).  were  extensively  revised 
to  implement  the  statutory  changes 
made  by  the  Trade  and  Tariff  Act  of 
1984.  relating  to  customs  brokers. 
Corrections  were  made  to  T  J}.  86-161 
on  September  5. 1986.  in  51  FR  31760,  on 
September  la  1986,  in  51  FR  32208  and 
on  October  9, 1986.  in  51  FR  36221.  It  has 
come  to  our  attention  that  another 
correction  is  necessary.  On  page  30346 
of  T.D.  86-161,  it  states  that  S  171.12(b), 
Customs  Regulations  (19  CFR  171.12(b)). 
is  amended  by  removing  the  words 
"paragraph  (c)"  and  inserting,  in  their 
place,  "paragraph  (c)  or  (d)". 

It  has  now  been  determined  that  this 
diange  is  unnecessary  because  of 
another  change  to  5  171.12.  By  TJ).  85- 
195,  published  in  the  Federal  Register  on 
December  la  1985  (50  FR  50287).  various 
sections  in  Parts  162  and  171,  Customs 
Regulations  (19  CFR  Parts  162, 171). 
relating  to  fines,  penalties,  and  forfeiture 
procedures,  were  amended.  One  of  the 
changes  made  by  T.D.  85-195  was  to 
revise  i  171.12  in  its  entirety.  As  revised, 
§  172.12(b]  no  longer  contains  a 
reference  to  paragraph  (c). 

Accordingly,  the  change  made  to 
S  171.12(b)  by  T.D.  86-161,  which  cannot 
now  be  made  because  of  the  change 
made  by  T.D.  85-195,  is  no  longer 
needed. 

To  avoid  any  further  confusion  in  this 
regard,  the  change  made  to  §  171.12[b} 
by  T.D.  86-161,  is  withdrawn. 

EFFECTIVE  DATE:  September  25. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter  or  Fred  Bums  O'Brien, 
Entry,  Licensing  and  Restricted 
Merchandise  Branch  (202-566-5785). 

Dated:  Deceaiber  16, 1986. 
B.  lame*  Fritz, 

Director.  Regukitiaas  Coatrol  and  Disclosure 

Law  Division. 

{FX  Ddc  2B6Z3  Filed  12-t»-8a:  8:45  am] 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  200 

[T.D.  ATF-244,  RE:  Notic*  No.  597] 

Rules  of  Practice  in  Pannit 
Proceedinga 

AQEMCv:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

action:  Treasury  decision,  final  rule. 

SUMMAAV:  This  final  rule  amends  the 
regulations  for  conducting  permit 
proceedings.  The  amendments  will 
provide  a  more  efficient  use  of  agency 
and  administrative  law  judge  (ALJ]  time 
in  uncontested  proceedings.  The 
amendments  will  also  require  that  an 
appeal  to  the  Director  be  made  prior  to 
court  review  of  agency  action. 
EFFECnvi  DATE  January  21. 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Bradley  A.  Buckles.  Office  of  Chief 
Counsel.  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  Washington.  DC  20228 
(202)  566-7774. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  current  regulations,  all  citations 
for  suspension,  revocation,  or  annulment 
of  permits  held  by  the  regulated  industry 
are  referred  to  an  AL)  for  a  hearing.  A 
hearing  is  held  even  if  the  proceeding  is 
uncontested  and  the  permit  holder  or 
applicant  does  not  appear.  In  May  1985, 
the  AL]  position  in  ATF  became  vacant 
and  ATF  has  elected  not  to  fill  this 
position. 

Current  regulations  also  permit,  but 
do  not  require,  an  appeal  to  be  taken  to 
the  Director  from  an  initial  decision  of 
an  ALJ  or  regional  director  (compliance). 

Notice  of  Proposed  Rulemaking 

In  the  interests  of  administrative 
consistency  and  judicial  economy  and  to 
provide  a  mechanism  to  expedite 
treatment  of  uncontested  proceedings, 
ATF  published  a  notice  of  proposed 
rulemaking  on  July  3, 1986  [Notice  No. 
597.  51  FR  24383].  During  the  comment 
period,  which  closed  August  4, 1986.  no 
comments  were  received.  Accordingly, 
this  document  amends  Part  200  as 
published  in  the  notice. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603.  604)  are  not  applicable  to  this 
final  rule  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule  will  not  impose,  or  otherwise 


cause,  a  significant  increase  in 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
606(b))  that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

In  comphance  with  Executive  Order 
12291  of  February  17. 1981.  the  Bureau 
has  determined  that  this  fmal  rule  is  not 
a  major  rule  since  it  will  not  result  In: 

(a)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more: 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions:  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511,  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule,  because  no 
requirement  to  collect  information  is 
imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Bradley  A.  Buckles,  Office  of  Chief 
Counsel,  Bureau  of  Alcohol,  Tobacco 
and  Firearms. 

List  of  Subjects  in  27  CFR  Part  200 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Tobacco. 

Authority 

PART  200— (AMENDEOl 

27  CFR  Part  200— Rules  of  Practice  in 
Permit  Proceedings  is  amended  as 
follows: 

Paragraph  1.  The  authority  citation  for 
Part  200  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  7805.  27  U.S.C.  204. 

Par.  2.  The  table  of  contents  for  27 
CFR  Part  200  is  amended  to  reflect  the 
addition  of  §§  200.63  and  200.107a,  and 
the  revision  in  the  titles  of  {  200.60, 
§  200.71.  and  §  200.118  to  read  as 
follows: 


Sec. 


200.60    Suspension,  revocation,  or  annulment 
proceedings. 

*  •         «         *         * 

200.63    Suspension,  revocation,  or  annulment 
proceedings. 

200.71     Adjudication  based  upon  Miritlen 
submissions. 

***** 

200.107a    Regional  director's  decision. 
***** 

200.118    Court  review. 

•  *        •        •        * 

Par.  I.  Section  200.5  is  amended  to 
revise  the  definition  oi  Initial  decision 
to  read  as  follows: 

{  200.5    Meaning  of  terms. 
***** 

Initial  decision.  The  decision  of  the 
regional  director  (compliance)  or 
administrative  law  judge  in  a  proceeding 
on  the  suspension,  revocation  or 
annulment  of  a  permit. 
***** 

Par.  4.  Section  200.36  is  revised  to 
permit  the  regional  director 
(compliance)  to  dismiss  proceedings 
when  a  satisfactory  settlement  is 
reached  between  the  parties  to  read  as 
follows: 

§200.36    G«ieraL 

In  all  proceedings  in  which  a 
permittee  is  cited  to  show  cause  why  the 
permit  should  not  be  suspended, 
revoked  or  annulled,  the  permittee  shall 
be  afforded  opportunity  for  the 
submission  and  consideration  of  facts, 
arguments,  offers  of  settlement,  or 
proposals  of  adjustment,  where  time,  the 
nature  of  the  proceeding,  and  the  public 
interest  permit.  Such  submittals  should 
be  made  to  the  regional  director 
(compliance),  but  may  be  made  through 
the  attorney  for  the  Government.  Where 
necessary,  the  date  of  the  hearing  may 
be  postponed,  pending  consideration  of 
such  proposals,  when  they  are  made  in 
good  faith  and  not  for  the  purpose  of 
delay.  If  proposals  of  settlement  are 
submitted,  and  they  are  considered 
unsatisfactory,  the  regional  director 
(compliance)  may  reject  the  proposals 
and  may,  either  directly  or  through  the 
attorney  for  the  Government,  inform  the 
permittee  of  any  conditions  on  which 
the  alleged  violations  may  be  settled.  If 
the  proposals  of  settlement  are 
considered  satisfactory  to  the  regional 
director  (compliance),  the  permittee 
shall  be  notified  thereof  and  the 
proceeding  shall  be  dismissed,  unless 
such  proposals  of  settlement  include  a 
monetary  offer  in  compromise 
considered  satisfactory  to  the  regional 


director  (compliance),  in  which  event 
the  proceeding  shall  be  held  in  abeyance 
pending  final  action  on  such  monetary 
offer  in  compromise. 

Par.  5.  Section  200.37  is  amended  bjr 
revising  the  last  sentence  by  eiimtnating 
the  requirement  of  a  hearing  to  read  as 
follows: 

S  200.37    Notice  of  contemplated  action. 

*  *  *  Where  informal  settlement  is  not 
reached  promptly  because  of  inaction  of 
the  permittee  or  proposals  are  made  for 
the  purpose  of  delay,  a  citation  shall  be 
issued  in  accordance  with  {{  200.SS  and 
200.S& 

Par.  S.  Section  2(n.55  is  revised  to 
require  a  request  for  a  hearing  before  a 
hearing  will  be  scheduled  to  read  as 
follows: 

S200JC    Coii>w<. 

(a)  Citation  for  the  suspension, 
revocation  or  annulment  of  a  permit 
shall  be  issued  by  the  regional  director 
(compliance)  and  shall  set  forth  (1)  the 
sections  of  law  and  regulations  relied 
upon  for  authority  and  jurisdiction,  (2)  in 
separate  paragraphs,  the  matters  of  fact 
constituting  the  vtolationa  specified. 
dates,  places,  section  of  law  and 
regulations  violated,  and  (3)  the 
permittee  has  15  days  within  which  to 
request  a  hearing  before  an 
administrative  law  judge. 

(b)  Citations  for  the  disapproval  of  an 
application  for  a  permit  shall  set  forth 
(1)  the  sections  of  law  and  regulations 
relied  upon  lor  Auihotiiy  and 
jurisdiction,  (2)  in  separate  paragraphs, 
the  matters  OEf  fact  and  la w  relied  iqioB 
for  the  contemplated  disapproval  of  the 
application,  and  (3)  that  the  application 
will  be  disapproved  unless  a  hearing  is 
requested  within  15  days. 

9  200.56    [Amended] 

Par.  7.  Section  2aa56(a)  is  axnended 
by  replacing  the  words  "¥oim  14aO-A" 
with  the  words  "Form  5000.6."  Section 
200.56(b)  is  amended  by  replacing  the 
words  "Forms  1430-C"  with  the  wards 
"Forms  5000.17." 

Par.  •■  Section  200.57  is  revised  to 
reflect  the  optional  nature  of  the  hearing 
to  read  as  follows: 

S  200.57    Execution  and  disposition. 

Forms  5000.6  and  S00ai7  shall  be 
executed  in  qumtuplicate.  A  signed 
duplicated  otiginai  shall  be  served  on 
the  permittee.  If  a  hearing  is  requested, 
one  copy  shall  be  sent  to  lbs 
administrative  law  judge  designated  to 
coadnd  the  hearing.  The  original  copy 
containing  the  certi6cate  of  service  shall 
be  placed  in  the  official  record  of  the 
proceeding:  and  the  remaining  copies 


shaU  be  retained  for  the  office  of  the 
regional  director  (complianoe). 

Par.  &  Section  2O0jB0  is  revised  to 
provide  prooedoies  for  requesting  a 
hearing  before  an  administrative  law 
judge  in  suspension,  revocatioki,  of 
annulment  cases  to  rqad  as  follows: 

S  200.60    Saipsnitaa.  meeaHew,  o» 
annulment  proceedings. 

(a)  if  a  hearing  is  desired,  the 
respondent  shall  file  a  request  in 
writing,  with  the  regional  director 
(compliance)  within  15  days  after 
receipt  of  the  citation  or  vriftin  such 
time  as  the  regional  director 
(compliance)  may  allow. 

(b)  Where  a  respondent  requests  a 
hearing,  the  regional  director 
(comp>liance)  shall  forward  a  copy  of  the 
request  together  wifli  a  copy  of  fte 
citation  to  the  Director  for  the 
assignment  of  an  administrative  law 
judge. 

(c)  After  the  Director  notifies  the 
regional  director  tconiirfiant:e)  of  the 
assignment  of  the  administrative  law 
judge,  the  regional  director  (compliance) 
shall  serve  a  notice  of  designation  of  the 
administrative  law  judge  on  the 
respondent. 

(dj  The  administrative  law  Judge  shaU 
set  a  time  and  place  for  a  hearing  and 
shall  serve  notice  thereof  on  the  parties 
at  \t»ai  10  days  in  advance  of  the 
hearing  dale. 

Par.  10.  A  new  {  200.63  is  added  under 
"Non-Request  for  Hearing"  to  provide 
that  in  the  case  of  the  failure  to  request 
a  hfaring  in  a  suspension,  revocatioa  or 
annulment  case  the  regional  director 
(compUaooeJ  shall  wuie  the  initial 
decisioo  to  read  as  follows: 

920aA3   Sospaosloo,  revocation,  or 
aonutanant  proceedings. 

If  the  resiKUident  does  not  request  a 
hearing  within  the  time  specified  in 
§  200.6a  and  does  not  file  an  answer  as 
required  in  S  200.64.  the  regional  director 
(comptianoe)  ahall  make  the  initial 
decision  in  the  case  in  accordance  with 
§200.79. 

Pat.  11.  Section  TOOJM  is  revised  to 
reflect  die  optional  nature  of  a  hearing 
and  to  reqaire  an  answer  in  all 
contested  proceedings  to  read  as 
follows: 

§200.64    MOian  raquirad. 

(a)  Where  the  respondent  re<]uesls  a 
hearing  in  accordance  with  i  200.60,  a 
written  answer  shall  be  filed  with  the 
administrative  law  judge  and  served  on 
the  regioiMl  director  (comphance)  within 
IS  da^  after  service  of  the  designation 
of  the  administrative  law  fudge. 

(b)  Where  iu>  hearing  is  requested,  the 
respondent  shall  &e  a  written  answer 


with  the  regional  Erector  fcompliaace) 
within  15  days  after  service  of  a  citation. 

(c)  An  answer  shall  contain  a  concise 
statement  of  the  facts  that  constitote  his 
gromids  for  defense.  The  bearing  may  be 
limited  to  the  issues  contained  in  fte 
citation  and  the  answer.  The 
administrative  law  judge,  or  regUmal 
director  (compliance)^  as  the  case  may 
be,  may.  as  a  matter  of  discretion,  waive 
any  requirement  of  this  section. 

(d)  Answers  need  not  be  filed  in 
application  proceedings. 

Par.  12.  Section  200.65  is  revised  to 
eliminate  the  reference  to  the 
administrative  law  judge  to  read  as 
follows: 

§200.65    Answer  admitting  ladK 

If  die  respondent  desires  to  waive  the 
hearing  on  the  allegations  of  foct  set 
forth  in  the  order  to  show  cause,  end 
does  not  contest  &e  fa^s,  the  answer 
may  consist  of  a  statement  that  the 
respondent  admits  all  material 
allegations  of  fact  diarged  in  the 
citation  to  be  true.  The  regional  director 
(compliance)  shaO  thereupon  base  the 
decision  on  the  citation  and  such 
answer  although  such  an  answer  shall 
not  affect  the  respondent's  right  to 
submit  proposed  findings  at  fact  and 
condnsions  of  law.  or  the  right  to 
appeal. 

Par,  13.  Section  200.71  is  amended  by 
rqjealiog  the  existing  secttmi  as 
unnecessary,  and  adding  a  new 
procedure  for  adjudicating  citatfoas 
writhont  a  bearing.  The  revised  f  aXLTl 
reads  as  follows: 


§200.71 

sulMnissiona. 

Tlie  respondent  may  waive  the 
hearing  before  the  administrative  law 
judge,  and  stiptdate  that  ^  matter  will 
be  adjudicated  by  die  regional  director 
(compliance)  based  upon  written 
submissions.  Written  submissions  may 
include  stipulations  of  law  or  facts, 
proposed  findings  of  fact  and 
conclusions  of  law,  briefs,  or  any  other 
documentary  material  The  pleadings 
together  widi  the  written  si^misslons  of 
both  the  attorneys  for  the  Government 
and  the  respondent  shall  constitute  the 
record  on  which  the  initial  decision  shall 
be  based.  The  election  to  contest  the 
citation  without  a  hearing  under  this 
section  does  not  affect  the  respondent's 
right  to  appeal. 

Par.  14.  Section  200.72  is  amended  by 
revising  the  second  sentence  to  remove 
the  reference  to  §  200.71  and  by 
removing  the  last  sentence.  As  revised 
§  200.72  reads  as  follows: 
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§20a72    B*for«  cttattoa 

If  a  respondent  surrenders  the  permit 
before  citation,  the  regional  director 
(compliance)  may  accept  the  surrender. 
But  if  the  evidence,  in  the  opinion  of  the 
regional  director  (compliance),  warrants 
citation  for  suspension,  revocation  or 
annulment,  the  surrender  shall  be 
refused  and  the  regional  director 
(compliance)  shall  issue  the  citation. 

Par.  15.  Section  200.73  is  revised  to 
allow  the  regional  director  (compliance) 
to  move  to  dismiss  the  proceeding  as 
moot  and  by  removing  the  last  sentence 
to  read  as  follows: 

9  200.73    Aftar  citation. 

If  a  respondent  surrenders  the  permit 
after  citation  and  prior  to  an  initial 
decision,  the  regional  director 
(compliance)  may  accept  the  surrender 
of  the  permit  and  dismiss  the  proceeding 
as  moot.  If,  however,  in  the  opinion  of 
the  regional  director  (compliance),  the 
evidence  is  such  as  to  warrant 
suspension,  revocation  or  annulment,  as 
the  case  may  be,  the  surrender  of  the 
permit  shall  be  refused,  and  the 
proceeding  shall  continue. 

Par.  16.  Section  200.77  is  revised  to 
reflect  the  optional  nature  of  the  hearing 
to  read  as  follows: 


#200.77 

If  a  hearing  is  requested,  it  shall  be 
held  at  the  lime  and  place  stated  in  the 
notice  of  hearing  unless  otherwise 
ordered  by  the  administrative  law  judge. 

Par.  17.  Section  200.79  is  revised  to 
reflect  the  alternative  decisionmaking 
options  available  to  the  respondent  to 
read  as  follows: 

S  200.79    Suspension,  rsvocstloo.  or 
annuliiiSfiL 

(a)  The  administrative  law  judge  who 
presides  at  the  hearing  in  proceedings 
for  the  suspension,  revocation  and 
annulment  of  permits  shall  make  the 
initial  decision. 

(b)  If  no  hearing  is  requested,  the 
regional  director  (compliance)  shall 
make  the  initial  decision. 

Par.  IB.  A  new  S  200.107a  is  added 
describing  the  contents  of  an  initial 
decision  rendered  by  the  regional 
director  (compliance)  to  read  as  follows: 

S20ai07a    Rsgionai  dirMtor's  dsciaion. 

(a)  When  the  regional  director 
(compliance)  issues  an  initial  decision  in 
accordance  with  S  200.79,  the  decision 
shall  become  a  part  of  the  record.  The 
decision  shall  consist  of  (1)  a  brief 
statement  of  the  issues  involved  in  the 
proceedings:  (2)  the  regional  director's 
findings  and  conclusions,  as  well  as  the 
reasons  therefor  and  (3)  the  regional 
director's  determination  on  the  record. 


Par.  19.  Section  200.108  is  amended  by 
designating  the  current  section  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  covering  cases  where  the 
regional  director  (compliance)  renders 
the  initial  decision  to  read  as  follows: 

5  200.108    Suspension,  r«voc«ebn,  or 
snnuimtnt  procssdlngs. 
•        •        •        •        • 

(b)  In  a  case  where  the  initial  decision 
is  made  by  the  regional  director 
(compliance)  in  accordance  with 
i  20a79,  the  regional  director  will  also 
issue  an  order  suspending,  revoking  or 
annulling  the  permit  (on  Form  5000.5).  or 
dismissing  the  proceedings  in 
accordance  with  his  initial  decision.  A 
signed  duplicated  original  of  the 
decision  and  order  of  the  regional 
director  (compliance)  shall  be  served 
upon  the  respondent  and  the  original 
copy  placed  in  the  official  record  of  the 
proceeding.  In  all  proceedings  in  which 
a  suspension  is  imposed,  the  regional 
director's  order  shall  state  the  time 
when  the  suspension  period  set  forth  in 
the  initial  decision  shall  commence  and 
terminate. 

Par.  20.  Section  200.110  is  revised  to 
clarify  that  the  regional  director  issuing 
a  permit  will  have  jurisdiction  to 
respond  to  violations  even  if  they  occur 
outside  the  region  to  read  as  follows: 

§200.110    ProcMdinss  involving  vtotsttons 
not  wHMn  r«9lon  of  iosuanc*  of  psrmit 

In  the  event  violations  occurred  at  a 
place  not  within  the  region  of  issuance 
of  a  permit,  the  regional  director 
(compliance)  of  the  region  of  issuance    - 
will  take  jurisdiction  over  any         >•.  . 
proceeding  including  issuing  the 
citation,  and  taking  appropriate  action 
in  accordance  with  S  200.108.  \ 

Par.  21.  Section  200.115  is  revised  to      ^ 
require  an  appeal  to  the  Director  prior  to 
seeking  court  review  to  read  as  follows: 

§20ai1S    Appoal  on  potttion  to  the 

^' —  -  * 

MrSClOr. 

An  appeal  to  the  Director  is  required 
prior  to  application  to  the  Federal  courts 
for  review.  An  appeal  may  be  taken  by 
the  applicant  or  respondent  or  by  the 
regional  director  (compliance).  Such 
appeal  shall  be  taken  by  filing  a  petition 
for  review  on  appeal  with  the  Director 
within  15  days  of  the  service  of  the  order 
disapproving  an  application  for  a  permit 
or  tn^  initial  decision  suspending, 
revoking  or  annulling  a  permit.  The 
petition  must  set  forth  facts  tending  to 
show  action  of  an  arbitrary  nature,  or 
action  without  reasonable  warrant  in 
fact,  or  action  contrary  to  law  and 
regulations.  A  copy  of  the  petition  shall 
be  filed  with  the  regional  director 
(compliance)  or  served  on  the 
respondent  or  applicant  as  the  case  may 


be.  In  the  event  of  such  appeal,  the 
regional  director  (compliance)  shall 
immediately  certify  and  forward  the 
complete  original  record,  by  certified 
mail,  to  the  Director,  for  his         - 
consideration  and  review.  .' : 

Par.  22.  Section  200.118  is  combined  ' 
with  8  200.119  to  conform  with  current 
court  practices.  As  revised,  S  200.116 
reads  as  follows:  "^ 

S  200.1  IS    Court  review. 

If  an  applicant  or  respondent  files  an 
appeal  in  Federal  court  of  the  Director's 
decision,  the  Director,  upon  notification 
that  an  appeal  has  been  taken,  shall 
prepare  the  record  for  submission  to  the 
court  in  accordance  with  the  applicable 
court  rules. 

§200.119    [Removsdl 

Par.  23.  Section  200.119  is  removed. 
§200.126    [Amended] 

Par.  24.  Section  200.128  is  amended  by 
replacing  the  words  "Form  1644"  with 
the  words  "Form  5600.10"  and  by 
replacing  the  words  "Form  1645"  with 
the  words  "Form  5600.11." 

Signed:  November  10, 1986. 
Stephen  E.  Higgins, 

Directatr  '•'   •  •  ' 

Approved:  Decemtier  3, 1986. 
Michael  H.  Une, 

Acting  Assistant  Secretary  (Enforcement). 
(FR  Doc  86-28600  Filed  12-22-88;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

CoMt  Guard 

33  CFR  Part  165 

[CG06  86-051 

Safety  Zone  Regulations;  Mississippi 
River  Gulf  Outlet 

AQENCV:  Coast  Guard.  DOT. 
action:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  amending 
its  Safety  Zone  Regulations.  33  CITl  Part 
185.  by  disestablishing  the  safety  zone  in 
the  Mississippi  River  Gulf  Outlet 
(MRGO).  Improvements  to  the 
navigational  channel  since  the  safety 
zone's  establishment  (Federal  Register 
Vol.  46.  No.  107/4  June  1961)  and  the 
ability  of  the  U.S.  Army  Corps  of 
Engineers  to  deal  quickly  with  critical 
shoaling,  have  made  this  safety  zone 
unnecessary.  Its  removal  will  provide 
economic  benefits  to  the  shipping 
industry  and  the  Port  of  New  OrleoBf '  ' 
without  reducing  navigation  safety^ 


EFFECTIVE  DATE:  January  21, 1987. 
FOR  FURTHER  INFORMATION  CONTACr. 

LT)G  Robert  Holzman  at  (504)  589-7127. 

StiPPLEMENTARV  INFORMATION:  On 

Monday,  September  8. 1986  the  Coast 
Guard  published  a  notice  of  proposed 
rule  making  in  the  Federal  Register  for 
these  regulations.  Interested  persons 
were  requested  to  submit  comments  and 
no  comments  were  received. 

Drafting  Information 

The  drafters  of  these  regulations  are 
LT)G  Robert  Holzman.  project  officer. 
Chief  Waterways  Safety  Branch  and 
LCDR  James  Vallone  project  attorney. 
Coast  Guard  District  Legal  Office. 

Discussion  of  Comments 

No  comments  were  received. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26. 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
Ships  will  be  able  to  call  at  the  Port  of 
New  Orleans  with  fewer  restrictions  on 
their  sailing  schedules.  Any  economic 
impact  would  be  beneficial  due  to 
reduced  vessel  operating  costs. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Security  measures.  Vessels. 
Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  122S  and  1231:  50 
U.S.C.  191:  49  CFR  146  and  33  CFR  1.05-l(g). 
6.04-1.  6.04-6  and  160.5. 

§165.801    (Rsmovsdl 

2.  Section  165.801  is  removed. 
Dated:  November  28. 1966. 

|.  E.  Ltodak. 

Captain.  U.S.Coast  Guard.  Captain  of  the 

Port. 

|FR  Doc  i8627  Filed  12-19-86;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
ttie  Army 

33  CFR  Part  209 

AdnUnistrative  Procedures;  Removal 
of  Obsolete  RequireRtents 

AGENCY:  Army  Corps  of  Engineers.  DoD. 
action:  Final  rule. 

SUMMARY:  The  regulations  which 
prescribe  the  procedures  used  by  the 
Corps  of  Engineers  in  the  review  and 
promulgation  of  regulations  governing 
navigable  waters  are  amended  to 
remove  obsolete  and  unnecessary 
requirements. 

EFFECTIVE  DATE:  January  21, 1987. 
address:  USAGE,  DAEN-CWO-N. 
Washington.  DC.  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  T.  Eppard  or  Mr.  Sam 
Collinson  at  (202)  272-0199. 
SUPPLfMENTARY  INFORMATION: 
Regulations  which  establish  the 
procedures  to  be  used  by  the  Corps  of 
Engineers  in  implementing  several 
navigation  laws  are  promulgated  in  33 
CFR  Part  209.  These  regulations  govern 
the  use.  administration  and  navigation 
of  the  navigable  waters  of  the  United 
States.  We  are  amending  the  regulations 
in  Part  209  only  to  remove  obsolete 
references  and  requirements  and 
eliminate  duplication  where  the 
regulations  are  repromulgated  in  the 
Corps  permit  regulations  in  33  CFR  Paris 
320  through  330.  Sections  209.110 
Purpose  and  209.132  Permits  for  work  in 
navigable  waters  relating  to  the  trans- 
Alaska  pipeline  are  obsolete  and 
removed.  Section  209.310 
Representation  of  submarine  cables  and 
pipelines  on  Government  charts  is 
amended  to  clarify  that  specific 
requirements  apply  only  to  charts 
published  by  the  Corps  of  Engineers. 
However,  district  engineers  are  to 
furnish  permit  drawings  for  submarine 
cables  and  pipelines  directly  to  the 
National  Oceanic  and  Atmospheric 
Administration's  (NOAA)  National 
Ocean  Service  (NOS)  for  their  use  as 
appropriate  for  NOAA  nautica^  charts. 
(Note:  Decisions  to  publish  these  cables 
and  pipelines  of  NOAA  nautical  charts 
will  lie  solely  within  NOAA's  discret.) 

This  regulation  is  not  a  major  rule 
within  the  meaning  of  E.0. 12291 
requiring  preparation  of  a  regulatory 
impact  analysis  because  it  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  and  it 
will  not  result  in  a  major  increase  in 
costs  or  prices.   „  ..... 


Pursuant  to  5  U.S.C.  section  605(b)  I 
hereby  certify  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  entities. 

We  have  determined  that  notice  of 
proposed  rulemaking  in  this  matter  is   . 
unnecessary  aince  it  involves  r  'i/.'f  •• 
interpretive  rules,  general  statenwhts  of 
policy  and  Agency  practice  and 
procedurea.     . 

List  of  Subjects  in  33  CFR  Part  2D9' 

Navigation,  Navigable  waterways. 
Waterways. 

Dated:  December  11. 1986. 

Approved. 
Robert  K.  Dawson. 

Assistant  Secretary  of  the  Army  (Civil 
Works). 

PART  209— {AMENDED] 

33  CFR  Part  209  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  209  is 
revised  to  read  as  follows: 

Authority:  5  U.SX:.  301.  33  U.S.C.  1,  3.  403, 
407,  409.  410.  412.  413,  414,  415,  417.  499,  628. 
646.  661.  799.  1323,  1413.  16  U.S.C.  797(e),  10 
U.S.C.  3012.  43  V.SJZ.  1333(e).  Pub.  L  79-526. 
Pub.  L.  85-480.  Pul  L  90-483.  Pub.  L  91-611. 
Pub.  L  92-405.  PuM  L  95-91.  Pub.  L  78-534. 
Pub.  L  93-153,  16fj.S.C.  1456,  Pub.  L  92-532. 
42  U.S.C.  4321-4347, 16  U.S.C.  472  a  et  seq.  16 
use.  760c.  TBOg.  16  U.S.C.  661-6660,  Pub.  L. 
93-205.  16  U.S.C.  470. 

§§209.110  and  209.132    (Removed] 

2.  Sections  209.110  Purpose  and 
209.132  Permits  for  work  in  navigable 
waters  relating  to  the  trans-Alaska 
pipeline  are  removed. 

§209.310    (Amended] 

3.  The  heading  for  §  209.310  is  revised 
to  read  "§  209.310  Representation  of 
submarine  cables  and  pipelines  on 
nautical  charts." 

§209.170    {Amended] 

4.  Section  209.170  Violations  of  laws 
protecting  navigable  waters  is  amended 
by  removing  paragraphs  (a)  and  (e)  and 
redesignating  paragraph  (b)  as  (a): 
redesignating  paragraph  (c)  as  (b); 
redesignating  paragraph  (d)  as  (c): 
redesignating  paragraph  (f)  as  (d);  and 
redesignating  paragraph  (g)  as  (e).  as 
follows: 

5.  Section  209.200  Regulations 
governing  navigable  waters  is  amended 
by  revising  paragraphs  (a),  removing 
paragraphs  (d)  and  (f)  and  redesignating 
paragraph  (e)  as  (d),  paragraph  (g)  as  (c) 
and  redesignating  paragraph  (h)  as  (f). 
"8  follows;  ,,    ,      ,     ...     . 
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§  209.200    Regulations  ganntktg 
navigable  waters. 

(a)  Publication  of  regulations.  (1) 
Regulations  prescribed  by  or  under  the 
direction  of  the  Secretary  of  the  Army  to 
govern  navigation  and  navigable  waters, 
are  contained  in  the  Code  of  Federal 
Regulations.  Title  33.  Navigation  and 
Navigable  Waters.  Chapter  U. 

(2)  District  engineers  (or  division 
engineers  if  considered  preferable  by 
the  latter  to  avoid  duplication  in  cases 
where  the  regulations  involved  apply  to 
more  than  one  district]  will  distribute 
copies  of  departmental  regulations  to  all 
known  interested  parties  as  soon  as 
their  publication  has  been  noted  in  the 
Federal  Register.  In  the  case  of 
regulations  applicable  to  more  than  one 
division,  distribution  will  be  handled  as 
agreed  upon  by  the  division  engineers 
concerned^  Under  the  Administrative 
Procedure  Act  (5  U.S.C.  551-553). 
publication  in  the  Federal  Register  shall 
be  not  less  than  30  days  prior  to  the 
effective  date  except  as  otherwise 
provided  upon  good  cause  found  and 
published  with  the  regulations. 
•        *        *        •        • 

(c)  Dumping  grounds.  *  *  * 

(e)  Public  notice  and  consultatin  with 
interested  parties.  (1)  When 
applications  are  received  for  the 
promulgation  of  regulations  as  outlined 
in  this  section,  district  engineers  will 
issue  public  notices  to  all  parties 
deemed  likely  to  be  interested  and 
specifically  to  the  agencies  referred  to  in 
these  paragraphs.  The  notice  should  fix 
a  limiting  date  within  which  comments 
will  be  received,  normally  a  period  not 
less  than  30  days  after  the  actual 
mailing  of  the  notice.  If  time  is  an 
essential  element  when  adequately 
explained  by  the  applicant,  the  district 
engineer  is  authorized  to  give  interested 
parties  a  minimum  of  10  days  after 
receipt  of  the  notice  in  which  to  present 
protests. 

(2)  Copies  of  the  notices  sent  to 
interested  parties,  together  with  a  list  of 
parties  to  whom  sent,  will  accompany 
reports  on  all  applications  for 
promulgation  of  regulations  submitted  to 
the  Chief  of  Engineers  for  necessary 
action. 

(3)  In  all  instances  when  response  to  a 
public  notice  has  been  received  from  a 
Member  of  Congress,  the  district 
engineer  will  inform  the  Member  of 
Congress  of  the  final  action  taken  on  the 
application. 

(f)  Pablic  hearings.  (1)  It  is  the  policy 
of  the  Chief  of  Engineers  to  conduct  his 
civil  works  activities  in  an  atmosphere 
of  public  understanding,  trust,  and 


mutual  cooperation  and  in  a  maimer 
responsive  to  public  needs  and  desires. 
To  this  end.  public  bearings  are  helpfal 
and  will  be  held  whenever  there 
appears  to  be  sufflcient  public  interest 
to  justify  such  action. 

(2)  The  policy,  practice  and.  "  '    .; 
procedures  contained  in  Part  327  of  this 
-  chapter  shall  be  followed  in  the  conduct 
of  public  hearings. 
***** 

6.  Section  209.310  Representation  of 
submarine  cables  and  pipelines  on 
Government  charts  is  revised  in  its 
entirety  as  follows: 

S  20^10    HspresewUiUon  of  submarine 
cabM  and  pipelines  on  nautical  charts. 

(a)  The  policy  of  the  Corps  of 
Engineers  with  respect  to  showing  the 
locations  of  submarine  cables  and 
pipelines  on  nautical  cherts  published 
by  the  Corps  of  Engineers  is  as  follows: 

(1)  Within  protected  waters  such  as 
harbors,  rivers,  bays,  estuaries  or  other 
inland  waterways  the  location  of 
submarine  cables  and  pipelines  is  to  be 
indicated  by  shaded  areas  marked 
"Pipeline  area"  or  "Cable  area".  The 
extent  of  the  limits  of  the  area  will  be 
governed  by  local  conditions  but  shall 
include  the  immediate  area  which 
overlies  the  cable  or  pipeline. 

(2)  Ordinarily,  the  shaded  area  on  a 
chart  which  depicts  a  cable  area  or 
pipeline  area  should  not  exceed  500  feet 
on  each  side  of  the  location  of  the  cable 
or  pipeline  except  on  small  scale  charts 
where  an  area  of  that  width  would  not 
be  of  sufficient  prominence. 

(3)  The  shaded  area  will  be 
designated  "cable  area"  or  "pipeline 
area"  as  appropriate,  but  no  other 
information  as  to  the  character  or 
ownership  of  the  installation  will  app>ear 
on  the  chart.  , 

(b)  District  engineers  will  furnish 
copies  of  all  permits  issued  for 
submarine  cable  and  pipelines  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  National 
Ocean  Service.  ATTN:  N/CG222. 
Rockville,  MD  20852.  with  his/her 
recommendation  of  whether  or  not  the 
installation  should  be  shown  on  NOAA 
nautical  charts.  National  Ocean  Service 
must  be  notified  of  the  commencement 
and  completion  dates  for  all  permitted 
activities  under  this  section.  (Note: 
Decisions  to  publish  these  cables  and 
pipelines  on  NOAA  nautical  charts  lie 
solely  within  NOAA's  discretion.] 

|FR  Doc.  ae-2M57  Filed  12-19-66:  6}45  am] 
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VETERANS  ADMIfNSTRAIION 

3«CFRPart21 

Changes  tn  fhe  Levels  tff  R##sw  for 
Authortzatkin  of  Expsndftures  for 
Training  and  RehabiNtation  Services 

AGEMCV:  Veterans  Administration. 
ACTION:  Final  regulatory  amendment. 

summary:  The  amendment  of  38  CFR 
21.430  increases  the  amounts  which 
Veterans  Administration  (VA]  staff  may 
approve  for  a  program  of  training  and 
rehabilitation  services.  The  amendment 
is  based  upon  cost  increases  since 
present  levels  were  established. 
EFFECTIVE  DATE:  December  22, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Karen  Boies.  Assistant  Director  for 
Policy  and  Program  Development, 
Vocational  Rehabilitation  and 
Education  Service,  Department  of 
Veterans  BeneHts.  Veterans 
Administration,  810  Vermont  Avenue, 
^^iW,  Washington.  DC  20420  (202)  233- 
2886. 

SUPPLEMENTAMY  INfORMATION:  On  page 
17795  of  the  Federal  Register  of  May  16, 
1986.  the  VA  published  a  proposed 
amendment  to  increase  the  amounts 
which  may  be  authorized  for  training 
and  rehabilitation  services  under  38  CFR 
21.430.  Interested  persons  were  given  30 
days  in  which  to  submit  their  comments, 
suggestions  or  objections  to  the 
proposed  amendment.  No  comments, 
suggestions  or  objections  were  received, 
and  the  amendment  is  hereby  adopted 
as  nnal  without  change. 

This  final  regulatory  amendment  has 
been  foimd  to  be  nonrnajor  under 
Executive  Order  12291,  Federal 
Regulation.  The  final  regulatory 
amendment  will  not  have  a  $100  million 
annual  effect  on  the  economy,  will  not 
cause  a  major  increase  in  costs  or 
prices,  and  will  not  have  any  other 
significant  effect  on  the  economy. 

The  Administrator  hereby  certifies 
that  this  final  regulatory  amendment 
will  not,  when  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  801-812. 
Pursuant  to  5  U.S.C.  605{b].  this  final 
rule  is  therefore  exempt  from  the  initial. 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
the  amendments  only  concern  VA  staff 
levels  at  which  expenditures  for  training 
and  rehabilitation  services  must  be 
approved.  Thus,  no  regulatory  burdens 
are  imposed  on  small  entities  by  these 
amendments."  -■ 


The  Catalog  of  Federal  Domestic 
Assistance  Number  is  64.116, 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs.  Loan  programs.  Reporting 
requirements.  Schools,  Veterans.    . 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  December  8. 1986. 

By  direction  of  the  Administrator, 
Thomas  E.  Harvey, 
Deputy  Administrator. 

PART  21— (AMENDED] 

38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education,  is 
amended  by  revising  §  21.430, 
paragraphs  (c](l],  (2)  and  (3]  to  read  as 
follows:  « 

S  21.430  Accountability  for  authorization 
ar«d  payment  of  training  and  rehabilitation 
services. 

«  •  *  *  * 

[c]  Limitations.  *  *  * 

(1)  The  DVB  case  manager  may  not 
authorize  payment  or  program  costs 
which  will  exceed  $3,200  per  year.  If 
program  costs  for  a  year  exceed  $3,200. 
additional  concurrence  is  required  as 
specified  in  paragraph  (c](2]  through  (4] 
of  this  section; 

(2]  Program  costs  which  will  be 
greater  than  $3,200  but  not  more  than 
$9,500  per  year,  may  be  approved  by  the 
Vocational  Rehabilitation  and 
Counseling  Officer: 

(3]  Program  costs  which  will  be 
greater  than  $9,500  per  year,  but  not 
more  than  $15,000  per  year,  may  be 
approved  by  the  Director,  VA  Regional 
Office;  and 
*         «         *         •         * 

(38  U.S.C.  1515(a)(4)) 

(PR  Doc.  86-28575  Filed  12-19-86;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  117  and  302 
(SW  H-FRL-3129-61 

Superf  und  Programs;  Reportable 
Quantity  Adjustments;  Correction 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
amendatory  language  revising  the  list  of 
hazardous  substances  and  reportable 
quantities,  as  set  forth  in  the  final  rule 
adjusting  102  reportable  quantities 
under  section  102  of  the  Comprehensive 
Environmental  Response.       -     r 


Compensation,  and  Liability  Act  of  1980 
("CERCLA").  The  final  rule  adjusting 
reportable  quantities  was  published  on 
September  29, 1986  (51  FR  34534).  In  that 
rule  the  Agency  incorrectly  identified  its 
action  as  "revising"  the  list  of  hazardous 
substances,  resulting  in  a  potential 
deletion  pf  substances  from  the  Table, 
rather  than  revising  only  certain  eptries 
in  the  list.  This  action  is  necessary  to 
correctly  codify  the  list  of  hazardous 
substances  and  reportable  quantities  in 
Table  302.4  of  40  CFR  Part  302. 

DATE:  The  final  rule  adjusting  reportable 
quantities  will  be  effective  on  December 
29. 1986. 

ADDRESSES:  The  toll-free  telephone 
number  of  the  National  Response  Center 
is  1-800/424-8802:  in  the  Washington, 
DC  metropolitan  area,  the  number  is  1- 
202-426-2675.  Docket:  Copies  of 
materials  relevant  to  this  rulemaking  are 
contained  in  Room  LG  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  20460.  The 
docket  is  available  for  inspection 
between  the  hours  of  8:00  a.m.  and  4:00 
p.m..  Monday  through  Friday.  As 
provided  in  40  CFR  Part  2.  a  reasonable 
fee  may  be  charged  for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  K.  Jack  Kooyoomjian,  Senior  Project 
Officer,  Response  Standards  and 
Criteria  Branch,  Emergency  Response 
Division  (WH-548B),  U,S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC  20460.  or  the  RCRA/ 
Superfund  Hotline  at  1-800/424-9346;  in 
Washington,  DC,  at  1-202/382-3000. 

SUPPL£MENTARY  INFORMATION:  The 

following  correction  is  made  in  SW-H- 
FRL  3032-9  published  in  the  Federal 
Register  on  September  29. 1986  (51  FR 
34534]: 

1.  On  page  34541.  column  2.  the  text  of 
numbered  paragraph  2  is  corrected  to 
read  "2.  Section  302.4  is  amended  by  (1] 
revising  the  introductory  note  to  Table 
302.4,  (2]  adding  the  following  hazardous 
substances  to  Table  302.4  and  Appendix 
A:  (waste  streams  F020.  F021.  F022.  F023. 
F026.  F027.  F028.  Kill.  K112.  K113.  K114, 
K115,  K116,  K117.  K118,  K136; 
o-toluidine,  p-toluidine,  and 
2-ethoxyethanol].  and  (3)  revising  the 
entries  for  certain  other  hazardous 
substances  in  Table  302.4  and  Appendix 
A  as  listed  below,  to  read  as  follows  (all 
other  entries  not  listed  below  remain 
unchanged):". 

Dated:  December  11, 1986. 
|.W.  McGraw. 

Acting  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response. 
|FR  Doc.  8&-2S383  Filed  12-19-86:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  57 

Grants  to  Schools  of  Medicine, 
Osteopathy,  Dentistry,  Put>lic  Health, 
Veterinary  Medicine,  Optometry, 
Pharmacy,  and  Podiatry  for  Support  of 
Their  Education  Programs 

agency:  Public  Health  Service,  HHS. 
ACTION:  Final  regulation. 

SUMMARY:  These  final  regulations  revise 
existing  regulations  governing  capitation 
grants  to  health  professions  schools  to 
incorporate  amendments  made  to 
sections  770-772  of  the  Public  Health 
Service  Act  (the  PHS  Act)  by  the  Health 
Professions  Training  Assistance  Act  of 
1985,  Pub.  L.  99-129.  enacted  October  22. 
1985. 

EFFECTIVE  DATE:  These  regulations  are 
effective  December  22. 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Howard  L.  Kelly.  Public  Health 
Professions  Branch,  Division  of 
Associated  and  Dental  Health 
Professions  Branch,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  5600  Fisher 
Lane,  Room  8-95.  Rockville,  Maryland 
20857;  301-443-6896. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  amendments 
made  in  the  Health  Professions 
Capitation  Grant  legislation  (sections 
770-772  of  the  PHS  Act]  by  the  Health 
Professions  Training  Assistance  Act  of 
1985  (Pub.  L.  99-129)  enacted  on  October 
22. 1985.  These  regulations  incorporate 
into  the  existing  regulations  revisions 
which  are  technical  and  ministerial  in 
nature  to  conform  the  regulations  to  the 
amendments  made  by  Pub.  L.  99-129. 
These  revisions  are  summarized  below 
according  to  the  section  numbers  and 
titles  of  the  regulations. 

1.  Revise  the  title  of  42  CFR  Part  57. 
Subpart ))  from  "Grants  to  Schools  of 
Medicine.  Osteopathy,  Dentistry,  Public 
Health.  Veterinary  Medicine. 
Optometry,  Pharmacy,  and  Podiatry  for 
Support  of  Their  Education  Programs"  to 
"Capitation  Grants  for  Schools  of  Public 
Health." 

2.  Revise  the  Table  of  Contents  to 
reflect  new  section  designations. 

3.  Revise  {  57.3501.  "7b  whom  do 
these  regulations  apply?",  and  §  57.3503. 
"Who  is  eligible  for  health  professions 
capitation  grants?",  to  delete  references 
to  schools  of  medicine,  osteopathy, 
dentistry,  veterinary  medicine. 
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optometry,  pharmacy,  and  podiatry 
throughout  the  text. 

4.  Revise  §  57.3502,  "Definitions. ".  to 
add  statutory  definitions  for 
"Accredited"  and  "School  of  public 
health";  to  delete  deflnitions  for 
"Ambulatory  care  setting",  "Dental 
specialty  program",  "Medically 
underserved  population '.  and  "Resident 
of  a  State";  and  to  amend  the  definition 
of  "State"  to  correct  the  name  of  the 
Northern  Mariana  Islands. 

5.  Revise  §  57.3503.  "Who  is  eligible  to 
apply  for  health  professions  capitation 
grants?",  to  amend  the  title  and  text  to 
specify  only  schools  of  public  health  as 
eligible  applicants. 

6.  Revise  S  57.3504,  "What  assurances 
are  required  of  all  applicants -for 
capitation  grants?"  to  amend  paragraph 
(a)  to  delete  the  current  enrollment 
requirements  and  add  the  new  statutory 
requirement  to  assure  maintenance  of 
the  1983  level  of  enrollment  of  full-time 
equivalent  students;  and  to  add  a  new 
paragraph  (c)  to  reflect  the  statutory 
provision  authorizing  the  Secretary  to 
waive  this  requirement. 

7.  Delete  in  their  entirety  sections: 
57.3505,  57.3506.  57.3507.  57.3508.  57.3509. 
57.3510,  57.3511.  and  57.3512.  entitled 
"What  additional  requirements  apply  to 
schools  of:  /medicine,  osteopathy, 
dentistry,  public  health,  veterinary 
medicine,  optometry,  podiatry,  and 
pharmacy/?",  respectively. 

8.  Redesignate  §  57.3513.  "How  will 
the  number  of  students  at  each  school 
be  determined?",  as  §  57.3505,  and 
amend  paragraphs  (a)  and  (b)  to  reflect 
the  statutory  requirements  that  the 
enrollment  of  full-time  equivalent 
students  will  be  the  sum  of  the  number 
of  full-time  students  and  the  number  of 
full-time  equivalents  of  part-time 
students  in  graduate  degree  programs.  In 
the  case  of  a  new  school,  the  enrollment 
shall  be  the  number  of  full-time  students 
which  the  school  assures  will  be 
enrolled  in  the  fiscal  year  after  the  fiscal 
year  in  which  the  grant  is  to  be  made. 

9.  Redesignate  §  57.3514,  "Under  what 
circumstances  and  in  what  amount  may 
these  grants  be  made?",  as  S  57.3506, 
and  amend  paragraph  (b)  to  replace 
general  references  to  health  profession 
schools  and  health  profession  categories 
with  specific  references  to  schools  of 
public  health. 

10.  Redesignate  §  57.3515.  "What 
expenses  are  allowable  under  these 
capitation  grants?",  as  {  57.3507  and 

§  57.3516,  "What  additional  Department 
regulations  apply  to  grantees?",  as 
S  57.3506  and  §  57.3518,  "Additional 
conditions.",  as  §  57.3510. 

11.  Redesignate  §  57.3517,  "What 
audit  inspection  and  reporting 
requirements  apply  to  grantees?",  as 


S  57.3509;  and  delete  "and  reporting" 
from  the  heading,  the  letter  "(a)"  from 
the  Tirst  paragraph,  and  paragraph  (b) 
which  was  removed  by  section  70e(c)  of 
Pub.  L.  99-129. 

Regulatory  Flexibility  Act  and  Executive 
Ordar  12291 

These  regulations  govern  a  Tinancial 
assistance  program  in  which 
participation  is  voluntary.  The  rule  will 
not  exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291,  and  a  regulatory 
impact  analysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  §  57.3504  and 
{  57.3509  (formerly  8  57.3517)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980 
under  control  number  0915-0069. 

Justification  for  Omitting  Notice  of 
Proposed  Rulemaking 

These  technical  amendments  conform 
the  final  regulation  in  42  CFR  Part  57, 
Subpart  JJ.  to  amendments  made  by  Pub. 
L.  99-129.  The  Secretary  has  therefore 
determined,  according  to  5  U.S.C.  553 
and  Department  policy,  that  it  is 
unnecessary  to  follow  proposed 
rulemaking  procedures  or  to  delay  the 
effective  date  of  these  regulations. 

List  of  Subjects  in  42  CFR  Part  57 

Educational  study  programs.  Grant 
programs — health.  Health  professions. 
Institutional  support.  Public  health. 

Accordingly.  Subpart  JJ  of  42  CFR. 
Part  57  is  amended  and  adopted  as  set 
forth  below. 

[Catalog  of  Federal  Domestic  Assistance,  No. 
13.339— Health  Professions  Capiution 
CranU) 

Dated:  October  3. 1980. 
RobMl  E.  Wirnkm. 
Assistant  Secretary  for  Health. 

Approved:  October  28.  1986. 
Otis  R.  Bowen, 
Secretary. 

1.  The  heading  of  Subpart  )|  is  revised 
to  read  as  follows: 


Subpart  JJ — Capitation  Grants  tor 
Schools  of  PubHc  Health 

2.  The  table  of  contents  is  revised  to 
read  as  follows: 

Subpart  JJ— Capftstton  Qrants  for  Schools 
of  Public  HMltt) 

Sec 

57.3501  To  whom  do  these  regulations 
apply? 

57.3502  Definitions. 

57.3503  Who  is  eligible  to  apply  for  a  public 
health  capitation  grant? 

57.3504  What  assurance  are  required  of  all 
applicants  for  capitation  grants? 

57.3505  How  will  the  number  of  students  at 
each  school  be  determined? 

57.3506  Under  what  circumstances  and  in 
what  amounts  nwy  these  grants  be 
made? 

57.3307    What  expenses  are  allowable  under 
these  capitation  grants? 

57.3508  What  additional  Department 
regulations  apply  to  grantees? 

57.3509  What  audit  inspection  requirements 
apply  to  grantees? 

57.3510  Additional  conditions. 

3.  The  authority  citation  for  Subpart  ]) 
is  revised  to  read  as  follows: 

Authority:  Sec.  215.  Public  Health  Service 
Act.  58  Stat,  eea  as  amended.  63  Slat.  35  (42 
U.S.C.  216):  sees.  770-772.  Public  Health 
Service  Act.  90  Stat.  2290.  as  amended  by  91 
Stat.  391  and  1503,  92  Stat.  3456  and  3457.  as 
amended  by  99  Stat.  537-539  (42  U.S.C.  2950- 

4.  Section  57.3501  is  revised  to  read  as 
follows: 


S  57.3501    To  whom  do  tties*  regulattona 
•pply? 

The  regulations  in  this  subpart  apply 
to  the  award  of  annual  grants  to  schools 
of  public  health  for  the  support  of  the 
educational  program  of  the  schools. 

5.  Section  57.3502  is  amended  to 
remove  the  terms  "Ambulatory  care 
setting",  "Dental  specialty  program". 
Medically  underserved  population",  and 
"Resident  of  a  State":  revise  the 
definition  of  "School"  and  "State";  and 
add  the  definition  of  "Accredited"  to 
read  as  follows: 

§57.3502    Definitions. 

"Accredited"  means  a  school  or 
program  that  is  accredited  by  a 
recognized  body  or  bodies  approved  for 
such  purpose  by  the  Secretary  of 
Education,  except  that  a  new  school  or 
program  that  by  reason  of  an  insufficient 
period  of  operation  is  not.  at  the  time  of 
application  for  a  grant,  eligible  for 
accreditation  by  such  a  recognized  body 
or  bodies,  shall  be  deemed  accredited  if 
the  Secretary  of  Education  finds,  after 
consultation  with  the  appropriate  body 
or  bodies,  that  there  is  reasonable 
assurance  that  the  school  or  program 
will  meet  accreditation  standards  prior 


to  the  ■KadfBuc  year  toUowing  the 
normal  graduation  date  of  the  first 
entering  class. 

***** 

"Schorf  of  public  heafth*  means  en 
accredited  public  or  noopiofit  private 
school  in  a  State  that  provides  training 
leading  to  a  graduate  degree  in  public 
health  or  an  equivalent  degree. 
*        *        •        •        • 

"State"  means,  in  addition  to  t^ 
several  Slates,  Ike  District  of  CoIufiDbta. 
the  CofUBOowtealtk  al  Pverto  Rica  ttie 
CommAawealth  of  the  Northern  Mariana 
Islands^  the  Virgin  islands,  CUun». 
American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

&  The  hearfag  aad  text  of  i  57.3503  is 
revised  as  foUows: 

§  57  JS03    Who  Is  eligible  to  apply  for  a 
puMic  Iwiltfi  capitation  grant? 

Any  school  of  public  health  may  apply 
for  a  grant  under  thia  subpart 

7.  Section  57  J604  is  aannded  by 
revising  paragraph  (a),  and  adda^  a 
new  paragraph  (c)  and  the  OMB  coatrol 
number  to  re«d  as  foUows: 

§  57  J504    What  assurances  are  required  of 
att  applicants  for  capitation  grants? 


(a)  The  enroBment  of  fall- time 
equivalent  students  enrolled  int 
programs  in  the  school,  in  the  school 
year  begmning  in  the  fiscal  year  In 
which  the  grant  applied  for  is  to  be 
made,  will  not  be  less  than  the 
enrollment  of  such  students  in  degree 
programs  in  the  school  in  the  school 
year  beginning  in  the  fiscal  year  ending 
September  30, 1983. 

{c\  Tk«  Secretary  may  ¥raive  (in 
whole  or  in  part)  application  to  a  school 
of  peblie  health  of  the  reqoireraent  of 
enrollment  of  full-time  equtvalent 
students^  Application  raay  be  waived  if 
the  Secretary  determines,  after  receiving 
the  written  recommendatioR  of  the 
appropciate  accreditation  body  or 
bodies  (sp^eved  for  such  purpose  by 
the  Secretary  ol  EdacaUon),  that 
coofipliaaca  by  the  school  witb  sncfa 
requkieawAl  will  prevent  it  from 
maintaiaing  its  accreditation. 

(Approred  by  the  Office  of  Manageiiitent  and 
Budget  under  centrel  nwmber  OnS-0088) 

§§57J80»  tliraugh  STJSta    [>*swo<>a«il 

a  Section  57  J505  Whet  additional 
requirements  apply  to  schools  of 
medicineFis  removed  in  its  entire^.  ' 

8.  SeciioD  57.3500  What  additioaal 
requinmeBts  apply  to  sehoois  of 
osteopathy?  is  removed  in  its  entirety. 


la  Scetioa  57.3507  Whai  addititiaal 
requirements  apply  to  acboeis  of 
dentistry?  is  removed  in  its  entirety. 

11.  Section  57.3508  What  additional 
requirements  apply  to  schools  of  public 
health?ia  removed  in  its  entirety. 

12.  Section  57J509  What  additional 
requirements  apply  to  schools  of 
veterinary  medicine?  is  removed  in  its 
entirety. 

13.  Section  57.3510  What  additional 
requirements  apply  to  schools  of 
optometry?  is  removed  in  its  entirety. 

14.  Section  57.»11  What  additional 
requirements  apply  to  schools  of 
podiatry?is  removed  in  its  entirety. 

15.  Section  57.3512  What  additional 
requirements  apply  to  schools  of 
phorvaacy?  is  renaved  in  its  eatirely. 

16.  Section  57.3513  is  redesignated  as 
§  57.3906  and  revised  to  read  as  follows: 

§57.3505    How  wHittMBumbai' el  students 
at  each  scttool  be  ifetermined? 

(a)  The  number  of  full-time  equivalent 
students  enrolled  in  a  school  of  pi^lic 
health  will  be  the  sun  of  the  number  of 
full-time  students  and  the  number  of 
fuR-time  equivalents  of  part-time 
students  (determined  in  accordance 
with  section  770(a)(3)  of  the  Act) 
enrolled  in  graduate  degree  programs  in 
the  school  on  September  15  of  the  fiscal 
year  in  which  the  grant  is  made.  The 
Secretary  may,  upon  application, 
approve  a  date  other  than  September  15 
as  the  official  counting  date  for  schools 
whose  academic  calendars  make  the 
September  1&  date  inappropriate. 

(b)  In  the  case  of  a  new  school  of 
public  health  which  applies  for  a  grant 
in  the  fiscal  year  preceding  the  fiscal 
year  in  which  it  will  admit  its  first  class, 
the  enrollment  shall  be  the  number  of 
full-time  students,  as  determined  by  the 
Secretary,  besed  on  assurances 
provided  by  the  school,  who  wiR  be 
enrolled  in  the  school  in  the  fiscal  year 
after  the  fiscal  year  in  which  the  grant  is 
to  be  made. 

17.  Section  57.3514  is  redes%nated  tx 
§  57.3506  and  paragraph  (b)  is  revised  to 
read  as  follows: 

§57.3506    Undaristiat drcumstaness and 
in  wtwt  amounts  may  these  grants  be 
msds? 

*        *        *        *        *     ' 

(b)  The  amount  of  each  capitatixui 
grant  wilt  be  an  amount  computed  in 
accordance  with  the  formula  set  forth  in 
section  770(a)  of  the  Act.  If  the  aggregate 
of  the  amounts  of  the  grants  to  be  made 
for  any  fiscal  year  to  schools  of  public 
heahh  with  approved  applications 
exceeds  the  total  of  the  amounts 
appropriated  for  such  ^ants  for  sacfa 
sclieaia>  the  asaoant  of  a  sskool's  grant 
for  such  fiscal  year  shaU  be  hi  aaaaaitt 


HrUdi  bears  tbr  saac  ratio  lo  tbe 
amount  detenatned  for  the  sdnol  as  the 
total  of  the  amounts  appropriated  for 
that  year  for  grants  to  schools  of  public 
health  bears  to  the  asioant  reqtuied  to 
make  grants  to  each  of  the  schools  of 
public  heaUh  with  approved 
applications. 

§57.3515    [Rsdesignatsd  as  §  57.35071 

1&  Section  57.3515  is  redesignated  as 
§57.3507. 

§57.3S1S   [Radesl0natedasS57J35O6I 

19.  Section  57.3516  is  redestgoated  as 
§  57.3508  to  read  as  follows: 

§57.3517    [nedaslgnatsd  as  §  57.360»1 

20.  Sectioo  57.3517  is  redesignated  as 
§  57.3509.  the  heading  is  revised., 
paragraph  (b)  is  removed,  tbe  "(a)" 
designation  is  removed  from  the  text 
and  the  CHwfB  control  nimber  is  added. 
As  revised,  i  57.3509  reads  as  follows: 

§573509    Wbat  audn  tnspsctkm 
requirements  appty  to  grantsss? 

Each  school  which  receives  a 
capitation  grant  must,  in  addition  to  &e 
requirements  of  45  CFR  Part  74.  meet  the 
requirements  of  section  705  of  tbe  Act. 
concerning  audit  and  inspection. 

(Approved  by  the  Office  of  Management  and 
Bucket  nnder  control  aoffikxr  0915-0089) 

§57.3518    (Redesignated  as  §57.3510] 

21.  Section  i  57.3518  is  redesignated 
as  5  57.35ia 

[FK  Doc.  86-28614  Filed  12-19-86;  8:45  am) 
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NATIONAL  AEflONAUTtCS  AND 
SPACE  ADIWINtSTRATION 

48  CFR  l*srto  ttOI,  t<03  Mipough  1808, 
1812, 1815v  1822. 1827, 1836, 1837, 
1839, 1842,  1845, 1846, 1852,  and  1853 

[NASA  FAR  Supplement  Directive  85-6] 

Miscellaneous  CtoangM  l»  NASA  FAR 
Supplement 

agency:  Office  of  Procurement 
Procurement  Policy  Division.  NASA. 

action:  Final  rule. 

SUMMARY:  This  document  amends  tbe 
NASA  Federal  Acquisition  Re^ilation 
Supplement  INFSJ  to  reflect  a  number  of 
miscellaneous  cbangea  implementing 
higher  level  issuances  or  dealing  with 
NASA  internal  or  administrative 
matters,  including  physical 
consolidation  of  long-standing 
regulations. 

EFFKTtvS  IMkTE:  Decessber  31. 1986. 
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FOR  FURTHER  INFORMATK>N  CONTACT: 

W.A.  Greene,  Procurement  Policy 
Division  (Code  HP),  Office  of 
Procurement.  NASA  Headquarters. 
Washington.  DC  20546.  Telephone:  (202) 
453-2119, 

SUPPLEMENTARY  INFORMATION: 

Background 

The  major  changes  involve  procedures 
for  compliance  with  Federal  Acquisition 
Circulars  84-16  and  84-18  on  voiding 
and  rescinding  contracts,  synopsis 
preparation,  make  or  buy  thresholds, 
and  priorities  and  allocatrons. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14, 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  All 
regulations  in  NFSD  85-6  fall  in  the 
exempted  category.  These  regulations 
deal  with  internal  NASA  policies  and 
procedures.  Therefore,  NASA  certifies 
that  this  regulation  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  regulations 
impose  no  burdens  on  the  public  within 
the  ambit  of  the  Paper  Work  Reduction 
Work  Act,  as  implemented  at  5  CFR 
Part  1320. 

List  of  Subjects  in  48  CFR  Parts  1801, 
1803  through  1808.  1812,  1815.  1822.  1827, 
1836,  1837.  1839,  1842. 1845,  1848,  1852. 
and  1953 

Government  procurement. 
S.I.  Evans, 
Assistant  Administrator  for  Procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  1801,  1803-1808. 1812. 1815, 1822, 
1827,  1836.  1837.  1839.  1842.  1845.  1846. 
1852.  and  1853  continues  to  read  as 
follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1801— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Subpart  1801.2  is  amended  by 
adding  1801.271  to  read  as  follows: 

1801.271     NASA  proccduTM  for  FAR 


(a)  NASA  is  represented  on  the 
Defense  Acquisition  Regulatory  Council 
(DARC)  by  a  Policy  member  and  a  Legal 
member,  assigned  from  the  Procurement 
Policy  Division  (Code  HP)  and  the 
Office  of  General  Counsel  (Code  GK). 
respectively.  NASA  staff  members  are 
also  assigned  to  standing  and  ad  hoc 
DARC  committees  in  their  areas  of 
expertise.  The  DARC  policies  and 
procedures  for  initiating  and  reviewing 


FAR  changes  shall  be  followed  by  the 
assigned  individuals. 

(b)  Any  NASA  element  or  individual 
may  suggest  a  revision  to  the  FAR.  Such 
suggestions  should  be  in  writing  and 
contain,  at  a  minimum:  a  concise 
description  of  the  problem  the  suggested 
revision  is  designed  to  cure  or 
ameliorate;  the  revision  in  the  form  of  a 
marked  up  copy  of  the  current  FAR 
language  or  the  text  of  any  additional 
FAR  language:  the  consequences  of 
making  no  change  and  the  benefits  to  be 
expected  from  a  change;  and  any  other 
information  necessary  for  understanding 
the  actual  situation.  All  suggested  FAR 
revisions  shall  be  sent  to  the  Director. 
Procurement  Policy  Division  (Code  HP). 

PART  1803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICrS  OF  INTEREST 

1803.101-2    (Amended] 

3.  Section  1803.101-2  is  amended  by 
placing  a  period  after  "Inspector 
General"  and  removing  the  remainder  of 
the  sentence. 

1603.203    (Amended] 

4.  In  Subpart  1803.2, 1803.203  is 
amended  by  placing  a  period  after 
"Inspector  General"  and  removing  the 
remainder  of  the  sentence. 

5.  Subpart  1803.7  is  added  to  read  as 
follows: 

Subpart  1803.7— Voidiiig  and  Resdndiiis 
Contracts 


1803.704 
1803.705 


Policy. 
Procedures. 


Subpart  1803.7— Voiding  and 
Rescinding  Contracts 

1803.704  Policy. 

The  Assistant  Administrator  for 
Procurement  has  been  delegated  the 
authority  to  void  or  rescind  contracts 
where  there  is  a  final  conviction  for 
violation  of  18  U.S.C.  201-224.  Bribery. 
Graft  and  Conflicts  of  Interest,  relating 
to  such  contracts. 

1803.705  Procedures. 

(a)  The  official  to  whom  reports  shall 
be  sent  pursuant  to  FAR  3.705(a)  is  the 
Assistant  Administrator  for 
Procurement.  Reports  shall  be  sent  by 
the  Procurement  Officer. 

(b)  The  Assistant  Administrator  for 
Procurement  is  responsible  for  the 
actions  and  notices  required  at  FAR 
3.705  (c)  and  (d)  and  the  final  agency 
decision  required  by  FAR  3.705(e). 


PART  1804— ADMINISTRATIVE 
MATTERS 

6.  Subpart  1804.2  is  amended  by 
revising  1804.202  to  read  as  follows: 

1804.202    Agency  distribution 
requirements. 

(a)  In  addition  to  the  requirements  in 
FAR  4.201.  for  R&D  projects  the 
contracting  officer  shall  distribute  one 
copy  of  the  contract,  including  the 
Statement  of  Work,  to  the  NASA 
Scientific  and  Technical  Information 
Facility.  Attention:  Document  Processing 
Section.  P.O.  Box  8757,  Baltimore/ 
Washington  International  Airport,  MD 
21240. 

(b)  For  all  contracts  and  modifications 
requiring  approval  of  the  Assistant 
Administrator  for  Procurement,  one 
executed  copy  will  be  retained  by  the 
Office  of  Procurement,  NASA 
Headquarters.  Upon  approval  (or 
disapproval)  of  the  proposed  contract  or 
modification,  the  Assistant 
Administrator  for  Procurement  will 
forward  the  original  and  two  executed 
copies  of  the  contract  or  modification 
together  with  the  contract  file  to  the 
Procurement  Officer  or  other  official  as 
deemed  appropriate. 

PART  1805— PUBLICIZING  CONTRACT 
ACTIONS 

7.  Subpart  1805.2  is  amended  by 
revising  1805.207  to  read  as  follows: 

1 805.207    Preparation  and  transmittal  of 
synopses. 

(a)  Within  NASA,  each  notice 
publicizing  procurement  of  architect- 
engineer  services  shall  be  headed  "R. 
Architect-Engineer  Services."  In 
addition  to  other  requirements  of  FAR 
5.207(c)(2).  the  project  shall  be  listed 
with  a  brief  statement  concerning  the 
relative  order  of  importance  the 
Government  attaches  to  the  significant 
evaluation  criteria  and  the  date  by 
which  responses  to  the  notice  must  be 
received,  including  submission  of 
Standard  Form  255,  Architect-Engineer 
and  Related  Services  Questionnaire  for 
Specific  Project,  if  required.  Appropriate 
statements  shall  be  made  concerning 
any  specialized  qualifications,  security 
classifications,  and  limitations  on 
eligibility  for  consideration. 
Qualifications  or  performance  data 
required  from  architect-engineer  firms 
shall  be  described.  If  the  procurement  is 
to  be  set  aside  for  small  business,  the 
notice  shall  so  state,  indicating  the 
specific  size  standard  to  be  used  and 
requiring  that  eligible  responding  firms 
submit  a  small  business  certification 
statement. 


F>rovisioiu  of  Note  fiZ  AM  sffily  to  tly« 
notice  except  that  in  tiie  second  paragrapii  of 
the  note:  [a]  the  'National  Aeronautics  and 
Space  AdminisUalion'  is  tubsUtufced  fof  tiie 
'Department  of  Defense'  wherever  the 
referwice  appears,  und  (b^  the  foarlh 
eoBiHenst  consideration  listed  t%  cnangeu  to 
read:  '(4)  past  experience,  ff  any,  of  the  firm 
with  respect  to  performance  on  contracts 
with  NASA,  oltwr  Coverament  agenciei,  and 
private  industry.' 

(b)  All  options  must  be  included  in  the 
descri^ion  required  by  FAR 
&2a7(cl2Mviii):  or  there  must  be  a 
separate  synopsis  of  the  option  as  a  new 
procuMBieal  prior  to  H»  exercise.  (See 
FAR  17.207(c)(4).) 

(c)  FAR  5.2fl7tb)H)  requires  that  each 
synopsis  be  identified  by  a  Federal 
Information  ProoeasiBg  Standards  (FIPS) 
number.  The  numbers  assigned  to  NASA 
installations  by  FIPS-95  are: 

Headquarters,  NASA 8001 

Ames  Research  Center ...»._._ 8020 

Goddard  Space  f=light  Center 8026 

Johnson  Space  Center. .....— ..„-._.8032 

Kennedy  Space  Center __..„... — 8035 

Langiey  Research  Center !....~8Q38 

LewTS  Research  Center. .... _.  8041 

Marshal  Space  FTfgfit  Ctenter...„ -. 8044 

NASA  Hesidence  Office-pt- — _.8IK9 

National  Space  Tech.  Lab 8017 

8.  Sub|»wt  iaOS3  is  ameatied  by 
revising  ia8&ao»-71ibMl)  hitrodactory 
text  to  read  as  follows: 

180&303-71    NolMcadoa  Of  t»w  Public 
Affairs  Office. 


(b>  Deftnkim  ooDtmcts  aad 
sapftiemetttof  aytaeawati.  (1)  This 
subpwagrqah  pcetaias  lo  coatradt  and 
suppieneitel  apeenents  which  da  aol 
require  the  apyoeai  of  the  Assistant 
Administrator  for  Mxicnrefnent  porsnsal 
to  18017205  and  are  in  an  amount  of 
$5,000,000  or  over  for  the  National  Space 
Technology  Laboratory,  Headquarters 
Contracts  and  Grants  Division  and  the 
NASA  Resident  OfBcer-pL  and 
$10,000,000  or  over  for  the  Ames 
Research  Center,  Goddard  Space  Flight 
Center,  fohnson  Space  Center.  Kennedy 
Space  Center.  Langley  Research  Center, 
Lewis  Research  Center,  and  the 
Marshall  Space  Flight  Center.  The  above 
approvals  exclude  siifiilffmental 
agreements  covering  overruns  or 
incremental  funding  actions.  Such 
contracts  and  aspplemeutal  agreeaients 
will  not  be  distributed,  nor  izdorroation 
be  given  to  any  source  outside  NASA 
that  the  contractual  instrument  has  been 
signed  by  both  parties,  until  the 
following  procetlures.are  carried  oufc 


PART  1806-COMPETrnON 
REQUIREMENTS 

9.  Subpart  1808.3  is  amended  by 

adding  1806.302-270  and  1808.309-271  to 
read  as  follows: 

1806.302-270    Support  service  cowHacls. 

It  may  become  necessary  to  extend 
the  period  of  performance  of  an  existing 
support  servicefi  contract  to  avoid  a 
lapse  in  services  pending  the  completion 
of  a  full  and  open  competition  for  the 
socceeding  poiod  UfKiertteae 
circumstances,  the  authority  at  FAR 
6.302-1  is  not  appropriate  because  of  the 
pending  competition  and  because  it  does 
not  cover  foUow-on  contracts  for 
services.  However,  if  the  contemplated 
action  otherwise  confonns  to  the 
requireraenta  at  FAR  &aQ2-2.  then  the 
existing  support  services  contract  may 
be  extended  onder  this  authority 
provided  the  additional  documentation 
at  NFS  16e6L303-271  is  included  in  the 
JustificatioB  for  Otbar  Than  FoU  and 
Open  CompeliktoB. 

1806.303-27 1    Use  of  unusual  and 
compelling  urgency  aultiority. 

When  the  authority  at  FAR  6.302-2  is 
used  for  extending  contracts  under  the 
circumstances  described  at  1806.302^ 
270,  the  lOFOC  shall  conUia  the 
foUowiog  information  in  addiHon  to  that 
required  by  FAR  6.30^2: 

(a)  DocomentatioD  that  the 
procureaaeiU  process  tor  the  successor 
contract  was  started  in  sufficient  tine  to 
allow  {or  adequately  planning  aad 
conductiag  a  bdl  and  opes  cooipetition 
together  wittt  a  deau^>tioB  of  the 
circumstances  that  prevented  a«vafd  ia 
a  timely  laaacier. 

(b)  DocuiM attiftion  tA  tiae  reaaen^^  d^ 
other  aource  could  practicably  compete  J(f 
for  the  interim  requirement. 


obtained  from  that  Oenter^  deetgnated 
lUkD  Focal  PokiL 

f b)  riASA  aaea  several  metbods  lo 
documcat  tis  aoi}aisiti«n  plaming. 
These  incbidc  the  Project  Plan,  Program 
Operation  Plan  (POP),  normal  budget 
STfbmissrons.  and  procurement  plan.  The 
procurement  plan  is  the  only  one  of 
these  coordinated  docuraeiUa  tbal  is  a 
direct  fnocurement  re&ponsibdity. 
Instructions  and  requirementa  for 
completing  the  other  documents  are  ia 
various  NMI's.  The  thresholds  and 
requtrements  for  NASA  procaremeat 
plans  are  at  1807.103  below.  Aa 
authorized  in  FAR  7.102.  NASA  will 
contmae  to  use  rts  existing  procurement 
planning  system  in  lieu  of  ^e  criteria  in 
FAR  Subpart  7.1.  However,  all 
procurement  plans  will  comply  with 
FAR  7.104(c).  7.105(b)(2).  and  when 
appropriate.  7.106.  Reganfless  of  the 
method  employed,  all  acquisitions  shall 
be  adequately  planned  to  allow 
sufficierU  time  to  complete  the 
competitive  procurement  procesa  and 
award  a  contract  by  the  required  date. 


1807.103    [Amended] 

b.  In  1807.103(b)(l)(i)  (A).  (B)  aad  (u) 
(A)  and  (B^  the  dollar  amounts 
"$1.2SOjOQO '.  "$2.S0a00tf '.  aad 
"$5iXXI.aQQ"  are  revised  to  read 
"$2,S00JXX)",  "$5.000.000".  and 
"SiaOQaOQO".  respectively,  wbetcver 
they  appear. 


1807.170    [Ameodadl 

c.  in  1807.170-1.  the  word  "aud"  is 
added  to  the  end  of  paragraph  la)(l](iu)c 
paragraph  (aUl)(iv}  is  removed;  and 
paragraph  [a)(lKv]  is  redesignated 
(aldKivl. 

11.  Subpart  1807.71  is  amended  as  set 
forth  below: 

a.  Section  1807.7102(c]  is  revised  to 
read  as  follows; 


PART  1807— ACOMSinON  PLANNING       1807.7102    AppiicabMty. 


1(L  Subpart  1807.1  is  amended  as  set 
forth  belpw: 

a.  Section  1807.102  is  revised  to  read 
as  foHows: 

1807.102    Policy. 

(a)  In  R&D  procurements  over 
$100,006.  wben  Ibree  or  fewer  soarces 
are  known,  the  contracting  officer  shell 
have  the  requirements  office  query  the 
Defense  Technical  Information  Center 
(DTIC)  IR»D  Database  to  identify 
additional  sonrces  conducting  fRAD  in 
the  area  of  the  instant  procurement.  This 
is  in  addition  to  any  other  market  survey 
techniques.  Wlwre  nacded.  specific 
information  conoemiag  access  to  and 
use  of  the  OTlCIRfrD  Database  by  a 
particular  NASA  Center  may  be 


(c)  The  following  are  ntbnetary 
limitations  imder  die  Master  Bay  Plan 
procedures. 

(1)  $5,009,000: 

(i)  Nationatt  ^wce  Technology 
Laboratories. 

(ii)  Headquarters  Contracts  and 
Grants  Division. 

(iii)  NASA  Resident  Office— JPL. 

(2)  $10,000,000: 

(i)  Ames  Research  Center, 

(tf)  Goddard  Space  Flight  Center. 

(iii)  Johnson  Space  Center. 

(iv)  Kennedy  Space  Center. 

(v)  Langley  Research  Center, 

(vi]  Lewis  Research  Center, 

(vil)  Marshall  Space  Flight  Center. 
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1M7.710S   (Amwidwlj 

b.  In  1807.7105(a).  the  dollar  amounts 
"$2,500,000"  and  "$5,000,000"  are  revised 
to  read  '$5,000,000"  and  "$10,000,000". 
respectively,  wherever  they  appear. 

PART  1808— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

1806.S02    (AfiMfxtad) 

12.  Section  1808.802  is  amended  by 
revising  the  reference  "NPD"  to  read 
"NMl". 

PART  1812— CONTRACT  OEUVERY 
OR  PERFORMANCE 

13.  Pari  1812  is  amended  by  revising 
Subpart  1612.3  to  read  as  follows: 

Subptrt  H12^    PriorHf  andlANocatlons 

Sec 

1012.302  General. 

1812.303  Procedures. 
1812.303-70    NASA  prtx:edures. 

Subpart  1812.3— PriorttiM  and 
Allocations 

181Z302    Q«fWfsL 

(a)  The  Department  of  Defense  is  the 
"Delegate  Agency"  for  NASA.  The 
Headquarters  Procurement  Policy 
Division,  Code  HP,  shall  coordinate  with 
DOD.  as  necessary,  to  ensure  that  any 
DOD  imposed  requirements  are  met. 

(b)  Additional  regulatory  guidance  is 
available  in  "DPAS  Defense  Priorities 
and  Allocations  System,"  Department  of 
Commerce,  International  Trade 
Administration.  Office  of  Industrial 
Resource  Administration.  Washington, 
DC  20250,  October  1984,  86  pages. 
(Copies  available  from  Department  of 
Commerce.)  This  DOC  booklet  contains 
the  pertinent  parts  of  15  CFR  Part  350 
and  is  the  recommended  guidance  on  the 
DPAS  to  contractors  and  suppliers 
receiving  rated  orders. 

1812.303    ProceddrM. 

1812.303-70    NASA  procwhjrM. 

(a)  The  use  of  priority  ratings  on 
NASA  contracts  and  purchase  orders  is 
mandatory  except  as  noted  in  (d)  below. 
Priority  ratings  are  assigned  on 
individual  contracts  and  purchase 
orders  by  the  contracting  officer. 

(b)  Except  where  no  rating  is  issued 
as  provided  in  (d)  below,  all  NASA 
orders  shall  be  assigned  a  DO  rating, 
unless  NASA  has  obtained  a  DX  rating 
from  the  Delegate  Agency.  Currently. 
NASA  has  no  programs  with  a  DX 
rating. 

(c)  The  program  identification 
numbers  (DPAS.  15  CFR  Part  350, 
SCH  L)  to  be  used  by  NASA  are  as 
followr 

Al     Aircraft  <  P*.-'-- 

A2    Missiles 


A3    Ships 

AS    Weapons 

AS    Ammunition 

A7    Electronic  and  Communications 

Equipment 
Bl    Military  Building  Supplies 

88  Production  Equipment  (For  Contractor's 
Account) 

89  Production  Equipment  Government 
Owned) 

C2    Construction 

C3    Maintenance.  Repair  and  Operating 

Supplies  for  Facilities 
C9    Miscellaneous/Other 

(d)  Priority  ratings  will  not  be  issued 
for  the  following: 

(1)  Items  ordered  or  requisitioned 
from  the  GSA  Federal  Supply  Service. 

(2)  Items  for  plant  improvement, 
expansion  or  construction,  unless  they 
will  be  physically  incorporated  into  a 
construction  project  covered  by  a  rated 
order,  or  unless  NASA  has  obtained 
specific  priority  rating  authority. 

(3)  Production  or  construction 
equipment  or  items  to  be  used  for  the 
manufacture  of  production  equipment, 
unless  NASA  has  obtained  specific 
priority  rating  authority. 

(4)  Items  which  fall  under  the 
jurisdiction  of  delegate  agencies  other 
than  NASA'S  delegate  agency.  These 
are:  petroleum,  gas,  solid  fuel,  electric 
power,  and  all  other  forms  of  energy; 
food:  civil  transportation  and  the 
movement  of  persons  and  property  by 
all  mbdes;  minerals:  water  housing 
facilities:  health  facilities;  radio- 
isotopes, stable  isotopes,  source 
material  and  special  nuclear  material 
produced  in  government-owned  plants 
or  facilities  operated  by  or  for  the 
Department  of  Energy;  communication 
services;  copper  raw  materials;  crushed 
stone;  gravel:  sand;  scrap;  slag;  central 
steam  heat;  and  waste  paper. 

(e)  The  Headquarters  Procurement 
Policy  Division  (Code  HP)  is  responsible 
for  coordinating  DPAS  matters  with  the 
delegate  agency  and  the  Department  of 
Commerce,  as  necessary.  Installation 
requests  regarding  assignment  of 
ratings,  special  priorities  assistance, 
controlled  materials,  and  other  related 
DPAS  topics  shall  be  directed  to  Code 
HP.    . 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

S1S1S.570    (Amended] 

14.  Section  1815.570  is  amended  by 
revising  the  reference  "NPD"  to  read 
"NMI". 

S181SJ13-71    [AmwMlMll 

15.  Section  1815.613-71  (a)(1) 
introductory  text  is  amended  by  revising 
the  three  dollar  amounts  of  "$S  million" 
to  read  "$10,000,000 ". 


16.  Subpart  1815.7  ia  amended  by 
revising  1815.704  to  read  as  folloWs: 

§1615.704    ttems  and  wor*  Included. 

Make  or  buy  programs  should  not 
include  items  or  work  efforts  estimated 
to  cost  less  than  $500,000. 

PART  1822— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

17.  Subpart  1822.11  is  amended  by 
revising  lB22.1103(a)  to  read  as  follows: 

91822.1103    PoNcy.  procwtuTM,  and 
■oHcttaHon  provisions. 

(a)  The  instructions  in  paragraph  (a) 
of  the  clause  at  FAR  52.222-46, 
Evaluation  of  Compensation  for 
Professional  Employees,  shall  be 
augmented  in  Section  M  of  the 
solicitation  with  an  explanation  of  how 
theCovemmenl  will  evaluate  the 
offeror's  plan.  The  Government's 
assessment  of  the  plan  shall  be  a 
weighted  and  scored  evaluation 
criterion  under  a  Mission  Suitability 
Factor  in  order  to  assure  that  the  plan   s- 
reflects  a  sound  management  approach 
and  understanding  of  the  contract 
requirements.  This  criterion  shall  be 
accorded  sufficient  weight  and  relative 
order  of  importance  to  be  effective 
under  the  particular  circumstances 
involved.  When  there  is  a  significant    ' 
number  of  professional  employees 
involved,  the  period  of  performance  is 
lengthy,  and  the  cost  relatively  large  or 
there  is  continuity  of  the  same  or  similar 
services  at  the  same  location,  the  weight 
and  relative  importance  of  the  criterion 
shall  be  in  the  "most  important"  or 
"very  important"  category,  as  deemed 
appropriate.  The  lesser  weighting  should 
be  employed  only  after  careful 
consideration  of  the  possible  impact  on 
labor  stability. 


PART  1827-PATENTS,  DATA,  AND 
COPYRIGHTS 

18.  Subpart  1827.4  is  amended  as  set 
forth  below: 

a.  1827.474(b)(2)  is  revised  to  read  af.^ 
follows: 

$1827.474    Procadursa    acqMlsHlonof 


(b]  Specifying  data  dehvery 
requirements. 
*        *        •        •        * 

(2)(i)  The  contractor  normally  should 
be  required  to  furnish  reports  of  work 
performed  under  all  research  and 
development  contracts  (flxed-price  and 
cost  reimbursable),  and  also  mpy  be 


required  to  furnish  such  reports  in  cost- 
reimbursable  supply  contracts  if 
considered  desirable  for  monitoring 
contract  performance.  This  should  be 
achieved  by  including,  at  a  minimum, 
the  following  general  requirements, 
modified  as  needed  to  meet  the 
particular  requirements  of  the  contract, 
in  the  section  of  the  contract  specifying 
data  delivery  requirements: 

(A)  Monthly  progress  reports.  The 
contractor  shall  submit  separate 
monthly  progress  reports  of  all  work 
accomplished  during  each  month  of 
contract  performance.  Reports  shall  be 
in  narrative  form  and  brief  and  informal 
in  content.  They  shall  include  a 
quantitative  description  of  overall 
progress,  an  indication  of  any  current 
problems  which  may  impede 
performance  and  proposed  corrective 
action,  and  a  discussion  of  the  work  to 
be  performed  during  the  next  monthly 
reporting  period.  (Normally,  this 
requirement  should  not  be  used  in 
contracts  with  non-profit  organizations.) 

(B)  Quarterly  progress  reports.  The 
contractor  shall  submit  separate 
quarterly  reports  of  all  work 
accomplished  during  each  three-month 
period  of  contract  performance.  In 
addition  to  factual  data,  these  reports 
shall  include  a  separate  analysis  section 
which  interprets  the  results  obtained, 
recommends  further  action,  and  relates 
occurrences  to  the  ultimate  objectives  of 
the  contract  work.  Sufficient  diagrams, 
sketches,  curves,  photographs,  and 
drawings  shall  be  included  to  convey 
the  intended  meaning. 

(C)  Final  report.  The  contractor  shall 
submit  a  Rnal  report  which  documents 
and  summarizes  the  results  of  the  entire 
contract  work,  including 
recommendations  and  conclusions 
based  on  the  experience  and  results 
obtained.  The  Bnal  report  shall  include 
tables,  graphs,  diagrams,  curves, 
sketches,  photographs,  and  drawings  in 
sufficient  detail  to  comprehensively 
explain  the  results  achieved  under  the 
contract. 

(D)  Report  Documentation  Page.  The 
contractor  shall  include  a  completed 
Report  Documentation  Page  (NASA 
Form  1626)  as  the  final  page  of  each 
report  submitted  pursuant  to  paragraphs 
(b)(2)(i)(A)  through  (C). 

(E)  Submission,  llie  required  numbers 
of  copies  of  the  reports  specified  in 
paragraphs  (b)(2)(i)(A)  through  (C)  shall 
be  submitted  to  the  technical  monitor  of 
the  contract  (in  the  absence  of  other 
instructions  from  the  requesting 
activity).  In  addition,  a  reproducible 
copy  and  a  printed  (or  reproduced  copy) 
shall  be<^sent  to:  NASA  Scientific  and 
Technical  Information  Facility,  Attn: 
Accessioning  Department,  P.O.  Box 


8757,  Baltimore/Washington 
International  Airport.  MD  21240. 

(ii)  Consideration  should  be  given  to 
the  desirability  of  providing  reports  on 
the  completion  of  significant  units  or 
phases  of  work,  in  addition  to  periodic 
reports  and  reports  on  the  completion  of 
the  entire  contract.  The  data  delivery 
requirements  section  of  the  contract 
should  also  list  other  data  to  be 
delivered  under  the  contract  and 
provide,  as  necessary,  specific 
instructions  regarding  delivery, 
submission  dates,  report  numbering, 
numbers  of  copies  to  be  submitted, 
distribution  lists,  and  any  other 
information  to  assure  appropriate 
distribution  of  the  required  reports  of 
work. 


1827.475-10    rnemoved) 
b.  1827.475-10  is  renqoved. 

PART  1836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

19.  In  Subpart  1836.6, 1836.602-71(b)  is 
revised  to  read  as  follows: 

1836.602-71    Conflict  of  Interest. 

***** 

(b)  The  chairman,  members,  or  other 
participants  shall  promptly  report  any 
activity  that  would  give  rise  to  a  real  or 
apparent  conflict  of  interest  situation, 
including  any  indications  of  extraneous 
influences  being  brought  to  bear  on  the 
selection  or  evaluation  process. 

PART  1837— SERVICE  CONTRACTING 

20.  Subpart  1837.2  is  amended  by 
revising  1837.204-70  (d)  and  (e)  to  read 
as  follows: 

1837JK>4-70    NASApoHcy. 

***** 

(d)  Consulting  service  tasks  assigned 
to  the  )et  Propulsion  Laboratory  and 
amendments  to  the  contract  between  the 
California  Institute  of  Technology  and 
NASA.for  the  operations  of  the  JPL 
facility  must  be  reviewed  and  approved 
by  the  Associate  Administrator  for 
Management  Operations  (Code  N). 

(e)  Persons  or  organizations  employed 
as  NASA  consultants  must  be  free  from 
conflict  of  interest  as  delineated  in  FAR 
Subpart  9.5  and  NFS  1809.5.  Caution  will 
also  be  exercised  when  considering 
former  Government  employees  for 
consulting-service  arrangements  in 
order  to  avoid  potential  post- 
employment  statutory  prohibition  (18 
U.S.C.207). 


PART  183»— MANAGEMENT 
ACQUISITION  AND  USE  OF 
INFORMATION  RESOURCES 

21.  Subpart  1839.70  is  amended  by 
revising  1839.700S(a)  to  read  as  follows: 

1639.7005    Coordination. 

(a)  Installation  APR's  are  subject  to 
general  review,  comparison  with 
acquisition  plans  and  discussion 
between  Codes  HP  and  NT  prior  to  the 
forwarding  of  an  APR  to  GSA. 


PART  1842— CONTRACT 
ADMINISTRATION 

22.  Subpart  1842.2  is  amended  as  set 
forth  below: 

a.  In  1842.202-70.  paragraph  (a)(1).  the 
reference  to  "(a)(7)"  is  revised  to  read 
"(a)(6)". 

b.  Paragraph  (b)  is  revised  to  read  as 
follows: 

1842.202-70    Delegations  to  contract 
administration  officos. 


(b)  Reliability  and  quality  assurance. 
When  special  instructions  for  reliability 
or  quality  assurance  are  necessary,  the 
requirements  shall  be  clearly  identiHed 
by  the  NASA  installation  personnel 
responsible  for  the  reliability  and 
quality  assurance  ftmction  and  shall  be 
furnished  to  the  contracting  officer  on 
NASA  Form  1430A  for  inclusion  in  the 
letter  of  delegation.  The  procedures  for 
arranging,  preparing,  and  finalizing  such 
delegations  and  the  requirements  for 
NASA  direction  and  management  of 
these  functions  ar^  contained  in 
installation  procedures.  The  latest 
edition  of  NHB  5300.4(28).  Quality 
Assurance  Provisions  for  Delegated 
Government  Agencies,  describes  the 
requirements  for  agencies  or  NASA 
representatives  performing  quality 
assurance  functions  under  NASA 
contracts. 


1642.202-71    (Amended] 

c.  In  1842.202-71,  paragraph  (b)(2)  is 
removed,  and  paragraphs  (b)(3)  and  (4) 
are  redesignated  (b)(2)  and  (3), 
respectively. 

23.  Subpart  1842.3  is  amended  by 
revising  1842.302  to  read  as  follows: 

1842.302    Contract  administration 
functions. 

The  following  are  additional  normal 
contract  administration  functions  to  be/ 
performed  by  the  cognizant  CAO: 

(a)  Determine  billing  rates  and  final 
indirect  cost  rates. 
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1807.7105    (AiMfldWlJ 

b.  In  1807.7105(a).  the  dollar  amounts 
"$2,500.000"  and  "$5,000,000"  are  revised 
to  read  •$5,000,000"  and  •$10,000,000", 
respectively,  wherever  they  appear. 

PART  1S08— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

1808.a02    (AnMfidMl} 

12.  Section  1808.802  is  amended  by 
revising  the  reference  "NPD"  to  read 
"NMI". 

PART  1812— CONTRACT  DEUVERY 
OR  PERFORMANCE 

13.  Part  1812  is  amended  by  revising 
Subpart  1812.3  to  read  as  follows: 

Subpart  1«12.3— Prtoritles  and  Allocations 

Sec. 

1812.302  C«n«ral. 

1812.303  Procedures. 
1812J03-70    NASA  procedures. 

Subpart  1812.3— Priortties  and 
Allocations 

1812.302  OwMraL 

(a)  The  Department  of  Defense  is  the 
"Delegate  Agency"  for  NASA.  The 
Headquarters  Procurement  Policy 
Division.  Code  HP,  shall  coordinate  with 
DOD.  as  necessary,  to  ensure  that  any 
DOD  imposed  requirements  are  met. 

(b)  Additional  regulatory  guidance  is 
available  in  "DPAS,  Defense  Priorities 
and  Allocations  System,"  Department  of 
Commerce.  International  Trade 
Administration.  Office  of  Industrial 
Resource  Administration.  Washington. 
DC  20250,  October  1984.  66  pages. 
(Copies  available  from  Department  of 
Commerce.)  This  DOC  booklet  contains 
the  pertinent  parts  of  15  CFR  Part  350 
and  is  the  recommended  guidance  on  the 
DPAS  to  contractors  and  suppliers 
receiving  rated  orders. 

1812.303  ProcaduTM. 

1812.303-70    NASA  procwlures. 

(a)  The  use  of  priority  ratings  on 
NASA  contracts  and  purchase  orders  is 
mandatory  except  as  noted  in  (d)  below. 
Priority  ratings  are  assigned  on 
individual  contracts  and  purchase 
orders  by  the  contracting  officer. 

(b)  Except  where  no  rating  is  issued 
as  provided  in  (d)  below,  all  NASA 
orders  shall  be  assigned  a  DO  rating, 
unless  NASA  has  obtained  a  DX  rating 
from  the  Delegate  Agency.  Currently. 
NASA  has  no  programs  with  a  DX 
rating. 

(c)  The  program  identification 
numbers  (DPAS,  15  CFR  Part  350. 
SCH  L)  to  be  used  by  NASA  are  as 
follows: 

Al     Aircraft  ..--V,  rr.:-- 

A2    Missiles 


A3    Ships  ^.■•■.■:.:i\ 

AS    Weapons  ,  '■,.,,,. 

A6    Ammunilion 
A7    Electronic  and  Communications 

Equipment 
Bl    Military  Building  Supplies 
B8    Production  Equipment  (For  Contractor's 

Account) 
B9    Production  Equipment  Govemnaent     . 

Owned) 
C2    Construction 
C3    Maintenance.  Repair  and  Operating 

Supplies  for  Facilities 
C9    Miscellaneous/Other 

(d)  Priority  ratings  will  not  be  issued 
for  the  following: 

(1)  Items  ordered  or  requisitioned 
from  the  GSA  Federal  Supply  Service. 

(2)  Items  for  plant  improvement, 
expansion  or  construction,  unless  they 
will  be  physically  incorporated  into  a 
construction  project  covered  by  a  rated 
order,  or  unless  NASA  has  obtained 
specific  priority  rating  authority. 

I      (3)  Production  or  construction 
equipment  or  items  to  he  used  for  the 
manufacture  of  production  equipment, 
unless  NASA  has  obtained  specific 
priority  rating  authority. 

(4)  Items  which  fall  under  the 
jurisdiction  of  delegate  agencies  other 
than  NASA'S  delegate  agency.  These 
are:  petroleum,  gas.  solid  fuel,  electric 
power,  and  all  other  forms  of  energy; 
food;  civil  transportation  and  the 
movement  of  persons  and  property  by 
all  modes:  minerals;  water  housing 
facilities:  health  facilities;  radio- 
isotopes, stable  isotopes,  source 
material  and  special  nuclear  material 
produced  in  government-owned  plants 
or  facilities  operated  by  or  for  the 
Department  of  Energy;  communication 
services;  copper  raw  materials;  crushed 
stone:  gravel:  sand:  scrap:  slag;  central 
steam  heat;  and  waste  paper. 

(e)  The  Headquarters  Procurement 
Policy  Division  (Code  HP)  is  responsible 
for  coordinating  DPAS  matters  with  the 
delegate  agency  and  the  Department  of 
Commerce,  as  necessary.  Installation 
requests  regarding  assignment  of 
ratings,  special  priorities  assistance, 
controlled  materials,  and  other  related 
DPAS  topics  shall  be  directed  to  Code 
HP. 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

S181S.570    [Ammdwl] 

14.  Section  1815.570  is  amended  by 
revising  the  reference  "NPD"  to  read 

i  "NMI".  -fv  . '--.i^--^    ;-^:' 

{1815413-71    [AmendKl] 

15.  Section  1815.813-71(a)(l} 
introductory  text  is  amended  by  revising 
the  three  dollar  amounts  of  "$5  million" 
to  read  •$10,000,000". 


16.  Subpart  1815.7  is  amended  by 
revising  1815.704  to  read  as  follows: 

§1815.704    ttwns  and  wor*  tnduded. 

Make  or  buy  programs  should  not 
include  items  or  work  efforts  estimated 
to  cost  less  than  $500,000. 

PART  1822— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

17.  Subpart  1822.11  is  amended  by 
revising  1822.1103(a)  to  read  as  follows: 

$1822.1103    PoUcy.  proCMturm,  and 
•oMcHatlon  provWona. 

(a)  The  instructions  in  paragraph  (a)  . 
of  the  clause  at  FAR  52.222-46.  ]  '" 

Evaluation  of  Compensation  for 
Professional  Employees,  shall  be 
augmented  in  Section  M  of  the 
solicitation  with  an  explanation  of  how 
the  Government  will  evaluate  the 
offeror's  plan.  The  Government's 
assessment  of  the  plan  shall  be  a 
weighted  and  scored  evaluation 
criterion  under  a  Mission  Suitability 
Factor  in  order  to  assure  that  the  plan 
reflects  a  sound  management  approach 
and  understanding  of  the  contract 
requirements.  This  criterion  shall  be 
accorded  sufficient  weight  and  relative 
order  of  importance  to  be  effective 
under  the  particular  circumstances 
involved.  When  there  is  a  significant    ' 
number  of  professional  employees 
involved,  the  period  of  perfonriance  is 
lengthy,  and  the  cost  relatively  large  or 
there  is  continuity  of  the  same  or  similar 
slices  at  the  same  location,  the  weight 
and  relative  importance  of  the  criterion 
shall  be  in  the  "most  important"  or 
"very  important"  category,  as  deemed 
appropriate.  The  lesser  weighting  should 
be  employed  only  after  careful 
consideration  of  the  possible  impact  on 
labor  stability. 

•  -■    .•l..  ...  ;h:. 

PART  1827— PATENTS,  DATA,  AND 
COPYRIGHTS 

18.  Subpart  1827.4  is  amended  as  set 
forth  below: 

a.  1827.474(bU2)  is  revised  to  read  as 
(ollows: .,    .  ; .. 

§1827.474    Pr^MdurM-acquisttion  of 
data. 


(b)  Specifying  data  delivery 
requirements. 
•        *        •        •        « 

(2)(i)  The  contractor  normally  should 
be  required  to  furnish  reports  of  work  ■- 
performed  under  all  research  and 
development  contracts  (fixed-price  and 
cost  reimbursable),  and  also  mpy  be 


required  to  furnish  such  reports  in  cost- 
reimbursable  supply  contracts  if 
considered  desirable  for  monitoring 
contract  performance.  This  should  be 
achieved  by  including,  at  a  minimum, 
the  following  general  requirements, 
modified  as  needed  to  meet  the 
particular  requirements  of  the  contract, 
in  the  section  of  the  contract  specifying 
data  delivery  requirements: 

(A)  Monthly  progress  reports.  The 
contractor  shall  submit  separate 
monthly  progress  reports  of  all  work 
accomplished  during  each  month  of 
contract  performance.  Reports  shall  be 
in  narrative  form  and  brief  and  informal 
in  content.  They  shall  include  a 
quantitative  description  of  overall 
progress,  an  indication  of  any  current 
problems  which  may  impede 
performance  and  proposed  corrective 
action,  and  a  discussion  of  the  work  to 
be  performed  during  the  next  monthly 
reporting  period.  (Normally,  this 
requirement  should  not  be  used  in 
contracts  with  non-profit  organizations.) 

(B)  Quarterly  progress  reports.  The 
contractor  shall  submit  separate 
quarterly  reports  of  all  work 
accomplished  during  each  three-month 
period  of  contract  performance.  In 
addition  to  factual  data,  these  reports 
shall  include  a  separate  analysis  section 
which  interprets  the  results  obtained, 
recommends  further  action,  and  relates 
occurrences  to  the  ultimate  objectives  of 
the  contract  work.  Sufficient  diagrams, 
sketches,  curves,  photographs,  and 
drawings  shall  be  included  to  convey 
the  intended  meaning. 

(C)  Final  report.  The  contractor  shall 
submit  a  final  report  which  documents 
and  summarizes  the  results  of  the  entire 
contract  work,  including 
recommendations  and  conclusions 
based  on  the  experience  and  results 
obtained.  The  final  report  shall  include 
tables,  graphs,  diagrams,  curves, 
sketches,  photographs,  and  drawings  in 
sufficient  detail  to  comprehensively 
explain  the  results  achieved  under  the 
contract. 

(D)  Report  Documentation  Page.  The 
contractor  shall  include  a  completed 
Report  Documentation  Page  (NASA 
Form  1626)  as  the  flnal  page  of  each 
report  submitted  pursuant  to  paragraphs 
(b)(2)(i)(A)  through  (C). 

(E)  Submission.  The  required  numbers 
of  copies  of  the  reports  specified  in 
paragraphs  (b)(2)(i)(A)  through  (C)  shall 
be  submitted  to  the  technical  monitor  of 
the  contract  (in  the  absence  of  other 
instructions  from  the  requesting 
activity).  In  addition,  a  reproducible 
copy  and  a  printed  (or  reproduced  copy) 
shall  be  sent  to:  NASA  Scientific  and 
Technical  Information  Facility,  Attn: 
Accessioning  Department.  P.O.  Box 
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8757,  Baltimore/Washington 
International  Airport,  MD  21240. 

(ii)  Consideration  should  be  given  to 
the  desirability  of  providing  reports  on 
the  completion  of  significant  units  or 
phases  of  %vorki  in  addition  to  periodic 
reports  and  reports  on  the  completion  of 
the  entire  contract.  The  data  delivery 
requirements  section  of  the  contract 
should  also  list  other  data  to  be 
delivered  under  the  contract  and  .    . 
provide,  as  necessary.  speciHc 
instructions  regarding  delivery, 
submission  dates,  report  numbering, 
numbers  of  copies  to  be  submitted. 
distribution  lists,  and  any  other 
information  to  assure  appropriate 
distribution  of  the  required  reports  of 
work. 


1827.475-10    fReffloved] 
b.  1827.475-10  is  ren\oved. 

PART  1836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

19.  In  Subpart  1836.6. 1836.602-71(b)  is 
revised  to  read  as  follows: 

1836.602-71    ConfNct  of  Interest 

***** 

(b)  The  chairman,  members,  or  other 
participants  shall  promptly  report  any 
activity  that  would  give  rise  to  a  real  or 
apparent  conflict  of  interest  situation, 
including  any  indications  of  extraneous 
influences  being  brought  to  bear  on  the 
selection  or  evaluation  process. 

PART  1837— SERVICE  CONTRACTING 

20.  Subpart  1837.2  is  amended  by 
revising  1837.204-70  (d)  and  (e)  to  read 
as  follows: 

1837.204-70    NASA  poHcy. 

***** 

(d)  Consulting  service  tasks  assigned 
to  the  Jet  Propulsion  Laboratory  and 
amendments  to  the  contract  between  the 
California  Institute  of  Technology  and 
NASA  for  the  operations  of  the  JPL 
facility  must  be  reviewed  and  approved 
by  the  Associate  Administrator  for 
Management  Operation;!  (Code  N). 

(e)  Persons  or  organizations  employed 
as  NASA  consultants  must  be  free  from 
conflict  of  interest  as  delineated  in  FAR 
Subpart  9.5  and  NFS  1809.5.  Caution  will 
also  be  exercised  when  considering 
former  Government  employees  for 
consulting-service  arrangements  in 
order  to  avoid  potential  post- 
empioyment  statutory  prohibition  (18 
U.S.C.207). 


PART  183»-MANAQEMENT 
ACQUISITION  AND  USE  OF 
INFORMATION  RESOURCES 

21.  Subpart  1839.70  is  amended  by 
revising  1839.7005(a)  to  read  as  follows: 

1839.7005    Coordfciatlon. 

(a)  Installation  APR's  are  subject  to 
general  review,  comparison  with 
acquisition  plans  and  discussion 
between  Codes  HP  and  NT  prior  to  the 
forwarding  of  an  APR  to  GSA. 


PART  1842— CONTRACT 
ADMINISTRATION 

22.  Subpart  1842.2  is  amended  as  set 
forth  below: 

a.  In  1842.202-70,  paragraph  (a)(1).  the 
reference  to  "(a)(7)"  is  revised  to  read 
"(a)(6)". 

b.  Paragraph  (b)  is  revised  to  read  as 
follows:  ;     ; 

1842.202-70    Deleoations  to  contract 
administration  officos. 


(b)  Reliability  and  quality  assurance. 
When  special  instructions  for  reliability 
or  quahty  assurance  are  necessary,  the 
requirements  shall  be  clearly  identiHed 
by  the  NASA  installation  personnel 
responsible  for  the  reliability  and 
quality  assurance  function  and  shall  be 
furnished  to  the  contracting  officer  on 
NASA  Form  1430A  for  inclusion  in  the 
letter  of  delegation.  The  procedures  for 
arranging,  preparing,  and  Hnalizing  such 
delegations  and  the  requirements  for 
NASA  direction  and  management  of 
these  functions  are  contained  in 
installation  procedures.  The  latest 
edition  of  NliB  53O0.4(2B).  Quality 
Assurance  Provisions  for  Delegated 
Government  Agencies,  describes  the 
reqliirements  for  agencies  or  NASA 
representatives  performing  quality 
assurance  functions  under  NASA 
contracts. 


1842.202-71    lAmwMted] 

c.  In  1842.202-71.  paragraph  (b)(2)  is 
removed,  and  paragraphs  (b)(3)  and  (4) 
are  redesignated  (b)(2)  and  (3). 
respectively. 

23.  Subpart  1842.3  is  amended  by 
revising  1842.302  to  read  as  follows: 

1842.302    Contract  administration 
functions. 

The  following  are  additional  normal 
contract  administration  functions  to  be 
performed  by  the  cognizant  CAO: 

(a)  Determine  billing  rates  and  final 
indirect  cost  rates. 
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(b)  Issue  cure  and  show  caoise  ieUers 
after  approvaf  of  tfie  NASA  Cotxtrachx^g 
Officer. 

(c)  Monffor  tfre  cnntractra's  system  for 
contjol  of  overtine. 

[d}  Assure  that  overtine 
compensation  is  in  accordance  with  the 
terms  of  the  conlBKt.  ar  in  tke  ■fciemi 
of  contractual  covefage.  tkat  oay 
excep(e<I  overtime  charged  is 
reasonable  and  properly  aUocabJe. 

(e)  Negotiate  changes  to  interim 
billing  prices  when  authorized  by  the 
NASA  Contracting  Officer. 

PART  1845— GOVERNMENT 
PROPERTY 

24.  Subpart  1845.70  is  amended  by 
revi«i»ig  1M5.7103,  Section  fl.  Block  M, 
to  read  as  follows: 


1845.7105    Inatructtei 
of  DO  Form  1419. 


fw  for  M*  praparattOM 


Block  16.  Enter  the  Defense  Priority 
and  Allocations  System  (DPAS)  Rating 
that  it  aaofDed  to  the  cmrtract  or 
anticipated  purchase  order,  tf 
applicable. 


PART  1«46—OUALmr  ASSURANCE 

25.  Subpart  1846.0  is  amended  by 
revising  TM0.873ta^  to  read  as  follows: 

1M6.C7S    OMi*iition«tOOFo(ni290and 
DOF«n»290c 

(a)  DD  Forms  2S0  and  2S0c  shall  be 
distribnted  in  accordance  wMi  the 
procediuet  prescribed  by  t)te 
installat 


PART  1852^SOLICITAT10N 
PROVISIONS  AND  CONTRACT 
CLAUSES 

28.  Subpart  1852.2  is  ameitifcd  aa 

follvws: 

1852.227-82    IBamovatf] 

a.  1862.277-82  ia  nenoved. 

b.  1852.235-70  ia  revised  to  rod  a* 

follows: 

1852.235-7Q    Scfemmc  and  Tachnical 
Information  flarvtea. 

Insert  fhe  foITowmg  clause  as 
prescribed  in  T8-3S.070(a): 

Sdentiric  aad  Twrhaicni  lofiwiiiiiliuii  Sarvka 
(September  1986) 

(a)  Th«  G«a4rack>r  tkmuU  maJ(e  the  FnNest 
practicable  use  of  the  services  provided  by 
the  NASA  Scientific  and  Technical 
Information  Facility  (STIF)  during  the 
conduct  of  research  under  this  contract.  The 
contractor,  if  not  afreacfy  regislered  wifh 
STIF.  is  encouraged  le  de  so  by  executing 
express  registration  forms  which  will  be 
provrded  by  STIF.  Bagitiaftou  Sanrm  wM 
inforat  (Im  coolraclor  of  Ac  yraJueta  ani 
services  available  in  support  of  work  under 
the  c»Dtc»ct 

(b)  NASA  reserves  Iha  right,  in  fhe  eveat  of 
the  unavailability  of  any  scienfffic  and 
technical  iofarmatma  reqoealed,  ^oam^iiy  the 
Contractor  of  such  unavailability. 

Failure  of  NASA  to  furnish  any  information 
re^oested  shaU  not  entitle  the  Contractor  to 
any  adjMtineat  in  th«  price,  coat  teatiBMied 
or  target),  fee.  tiiae  required  for  performance, 
or  delivery  schedule  of  the  coatract. 
(End  of  ''I'"'"") 

PART  T8S3— FORMS 

27.  Subpart  1853.1  is  amended  by 
ravising  1953.107  to  read  cm  fdiows: 


-..».  •.»■'■ 


;r-»  :.•^      Jf 


1853.107 

(a)  NASA  inataHafioaa  and  offices 
may  obtain  torun  prcBcrifeed  in  the  FAR 
or  in  this  Part  from  Goddwd  Space 
Flight  Center.  Cede  859  9.  Onfera  shonM 
be  placed  «n  a  NASA  Foist  2. 

(b)  Contracting  offrcers,  at  fhe  time  of 
contract  award,  shafl  assure  that 
contractors  are  notified  of  or  are 
otherwise  aware  of  the  procedures  for 
obtarning  NASA  fomn  and  the  source 
within  the  rnstallafion  of  such  forms 
required  for  performance  under  the 
contract. 

28.  Subpart  1853.2  is  amended  as 
shown: 

1853.213    (Ramovacn 

a.  Section  1853.212  is  removed. 

b.  SectioBS  1853.223  and  1863.227  ara 
revised  to  read  as  foUowa: 

1853.223    Envfronmant,  conaarvaObo,  and 
occupational  aafaty  (NF  586). 

NASA  Form  566.  Application  for 
Radio  Frequency  Aaaignnejit. 
prescribed  at  1823.7182(a).  shaii  be  u«ed 
to  request  ali  frequency  aaaignmeato. 


18«.227 
(NF  1620) 


Patents,  data,  and  copyrtf^s 


NASA  Form  1626.  Report 
DocumentatioB  Pa^e.  NF  1626. 
prescribed  at  1827.474(bM2)(iKD).  shaU 
be  submitted  with  contractors'  reports. 

c.  In  1853.251.  the  title  ia  revised  to 
read  as  set  forth  below: 

1853.251    Contractor  Emptoyae  Air 
Tranaportation  (SF  1189.  ffF  1822). 

[FB  Dec  2aS7B  Pii«a  13-a8-a«;  8(45  Mt| 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  put)ltc  of  ttie 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  finai 
rules. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Parts  2423, 2429,  and  Oh.  XIV 

ProcMslng  of  CasM;  Unfair  Labor 
Practica 

agency:  Federal  Labor  Relations 

Authority  (including  the  (^neral 

Counsel  of  the  Federal  Labor  Relations 

Authority). 

ACTION:  Withdrawal  of  proposed 

amendment  of  rules  and  regulations. 

SUtmARY:  The  Authority  has  decided  to 
retain  the  existing  procedures  for 
processing  unfair  labor  practice  cases 
contained  in  Part  2423  of  the  rules  and 
regulations,  codified  at  5  CFR  Part  2423, 
and  not  to  delegate  decision-making  in 
such  cases  as  earlier  proposed. 
FOR  FURTHCR  INI>OiniA-nON  CONTACT: 
Harold  D.  Kessler,  Director  of  Case 
Management  Federal  Labor  Relations 
Authority.  500  C  Street  SW.. 
Washington,  DC  20424,  (202)  382-0715. 
SUPPLEMENTARY  INFORMATION:  On 
September  23, 1986,  the  Federal  Labor 
Relations  Authority  published  pro{>dsed 
amendments  to  its  rules  and  regulations 
(51  FR  33840)  concerning  the  delegation 
of  decision-making  authority  in  unfair 
labor  practice  cases  under  5  U.S.C.  7105 
(e)  and  (f)  to  its  Administrative  Law 
Judges,  subject  to  discretionary  review 
by  the  Authority.  The  Authority  has 
decided  to  retain  the  existing  procedures 
for  processing  unfair  labor  practice 
cases. 

The  proposed  amendments  as 
published  on  September  23, 1986, 
stemmed  from  suggestions  made  by 
various  parties  in  1984  urging  the 
Authority  to  delegate  decision-making 
responsibility  in  unfair  labor  practice 
cases  to  its  Administrative  Law  Judges. 
The  proponents  of  such  delegation 
believed  that  it  would  allow  the 
Authority  to  utilize  its  limited  resources 
more  efficiently  and  result  in  the 
expeditious  processing  of  cases.  In 
publishing  the  proposed  amendments, 
the  Authority  anticipated  that  the 


delegation  of  decision-making  would 
expedite  the  process  by  which  unfair 
labor  practice  cases  are  resolved. 
However,  after  reviewing  all  the 
comments  received  concerning  the 
proposed  amendments  and  considering 
the  recent  advances  made  by  the 
Authority  in  reducing  its  case  inventory, 
the  Authority  Rnds  that  a  departure 
from  the  existing  case  processing 
procedures  is  inadvisable. 

Since  the  delegation  of  decision- 
making authority  was  suggested  In  1984. 
the  Authority  has  made  significant 
improvements  in  reducing  the  number  of 
pending  unfair  labor  practice  cases  and 
in  reducing  the  average  amount  of  time 
such  cases  remain  before  the  Authority. 
At  the  beghining  of  Fiscal  Year  1985, 
there  were  281  unfair  labor  practice 
cases  pending  with  the  Authority.  By  the 
end  of  Fiscal  Year  1986,  that  number  had 
been  reduced  to  115  cases.  Equally 
significant  is  the  reduction  in  the  age  of 
cases  pending  before  the  Authority  and 
the  number  of  "old"  cases  still  awaiting 
resolution.  From  October  1985  to 
October  1986,  the  number  of  unfair  labor 
practice  cases  pending  with  the 
Authority  for  more  than  24  months  was 
reduced  by  more  than  50% — from  11  to  5 
cases.  From  December  31, 1985,  to 
October  1986,  the  average  age  of 
pending  unfair  labor  practice  cases 
measured  from  the  date  of  filing  was 
reduced  from  533  to  277  days.  Thus,  in 
the  past  10  months  alone,  the  average 
age  of  pending  unfair  labor  practice 
cases  was  cut  almost  in  half  (48%).  This 
downward  trend  is  consistent  with  the 
Authority's  goal  of  processing  all  cases 
within  180  days  after  their  filing.  The 
Authority  fully  expects  to  further  reduce 
the  existing  unfair  labor  practice  case 
inventory  and  meet  the  overall 
timeliness  goal  in  the  near  future.  The 
Authority  is  confident  that  the  purposes 
behind  thfe  proposed  delegation  of 
decision-making  responsibility  can 
better  be  achieved  through  the  use  of  the 
existing  unfair  labor  practice  case 
processing  procedures. 

The  parties  commenting  on  the 
proposed  delegation  expressed 
widespread  concern  that  authorizing 
delegation  could  lead  to  inconsistent 
case  law  and  an  inability  for  parties  to 
develop  a  systematic  approach  to  their 
day-to-day  labor-management 
relationships.  Concern  also  was 
expressed  about  the  precedential  nature 
of  the  decisions  issued  and  their 
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enforceability.  Finally,  there  were 
questions  raised  about  the  bases  for 
accepting  review  of  Administrative  Law 
Judges'  decisions  and  whether  there  was 
a  needfdr  all  unfair  labor  practice  cases 
to  be  decided  by  Judges.  These  concerns 
and  the  considerable  improvement  in 
issuing  timely  unfair  labor  practice 
decisions,  persuaded  the  Authority  not 
to  authorize  delegation  of  unfair  Labor 
practice  decision-making  responsibility 
to  its  Administrative  Law  Judges. 

The  Authority  is  grateful  to  all  the 
parties  who  appeared  in  person  or 
provided  written  submissions 
concerning  this  matter. 

The  proposed  amendment  to  5  CFR 
Part  2424  published  in  the  Faderal 
Renter  on  September  23, 1966,  page 
33845  is  writhdrawiL 

Dated:  December  17, 1986. 
Jetry  L  Calhoun. 
Chairman. 
Henry  B.  Frazier  m. 
Member. 
laaBMcKee, 
Member. 

[FR  Doc  86-28611  Filed  12-19-86:  8:45  am] 
BILUNO  COOC  S7t>-01-« 

DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

7  CFR  Part  656 

Procedures  for  the  Protection  of 
Archeolo^cal  and  Historical     ' 
Properties  Encountered  in  SCS- 
Assisted  Programs 

agency:  Soil  Conservation  Service, 
USDA. 

acdon:  Withdrawal  of  Proposed  Rule. 

summary:  On  August  15, 1986  the  Soil 
Conservation  Service  published  a 
proposed  rule  on  Procedures  for  the 
Protection  of  Archeological  and 
Historical  Properties  Encountered  in 
SCS-Assisted  Programs  (7  CFR  Part  656). 
This  proposed  rule  was  inadvertently 
processed  and  signed  without  the 
benefit  of  Office  of  Management  and 
Budget  review  required  by  Executive 
Order  11291.  Accordingly,  this  proposed 
rule  is  being  withdravm.  The  Soil 
Conservation  Service  intends  to 
republish  the  proposed  rule  after  it  has 
been  properly  processed. 


4579V 


Federal  Register  /  Vol.  51.  No.  245  /  Monday.  Deoember  22.  1986  /  Projiased  Rules  ,..^- 


Fejgral  Regirtet  /  Vol  51.  Na  245  /  Monday.  December  22.  1886  /  Propomd  RdtB  4B777 


DATE:  This  withdrawal  is  effective 
December  22. 1986. 

■KM  FURTHER  INFORMATION  CONTACT: 

Gail  Updegraff.  Director.  Economics  and 
Seeiel  Sciences  Division.  Soil 
Conservation  Service,  U.S.  Department 
of  AgricaltBre,  P.O.  Box  2890. 
Waslmifton.  DC  2«H3.  Telepfionc  (202) 
447-e3e7. 

tCHytey. 

AMoeJmte  Oapitty  CMtffarAdammtrutitMi. 

|FR  Doc.  86-28607  Ffl«d  lj-19-a6;  8:45  ainj 
BiLUNQ  COOE  M1»-1«-ll 


Animal  i 
Service 


9CFRPart7« 

(DodMIK^MS) 

Brucellosie;  OocuoMntatton  of  AfOimal 
Identification  on  Certificatee 

agency:  Animal  and  P1a«it  Heaith 
Inspection  Service,  USDA, 

ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  amend  the 
brucellosis  regulations  to  give  thxise  who 
complete  certificates  an  alternative  to 
transcribing  individual  animal 
ideatificalion  or  o«vi*erBh4p  brands 
directly  onto  certificabea  Under  tbe 
proposed  rvie.  those  who  complete 
certiflcatea  csuki  attach  td  certiAcales  a 
document  already  listing  this 
information.  Tbe  prsyoaed  rule  ««wrid 
reduce  the  paperwork  burden  for  those 
who  complete  certificates  whiJc 
continuing  to  ensure  adequate 
identificaboa  of  aMswis  mawd  mder 
certificates. 

date:  We  wfl?  coiisiJer  your  conimBnts 
if  we  receive  them  on  or  before  February 
20, 1987. 

ADDRESS:  Send  written  comments  to 
Steven  R.  Poore,  Acting  Asaistaftt 
Director,  Regulatory  Coordinalioii. 
APHia  USDA.  Room  728.  Federal 
Building,  8506  Belcrest  Road. 
Hyattsville,  MD  30782.  Please  state  thai 
your  commenta  refei  to  Docket  Number 
86-095.  Comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.ni.  and  4:30  pjn., 
Monday  through  Friday,  except 
holidays. 


FOR  FURTHE*  INFOmtA-nOM  COMTACr. 

D».  W.E.  KeOer.  Chief  Stafi 
Veterinarian.  RegnUtary 
CommunicatioiM  and  CfloipliaBce  Staff. 
VS.  APHJS.  USDA.  Raam  82%  Federal 
Building.  6505  Betcnet  Road. 
Hyattsville.  MD  20782;  301^36-8565. 


SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  program  to  prevent  the 
interstate  spread  of  brucellosis,  the 
regulations  in  9  CPR  Part  78  require  a 
certificate  for  certain  interstate 
movCTirents  of  cattle  and  bisoa.  A  final 
rule  pobKshed  in  the  Federal  Register  on 
September  12. 1980  (51  FR  32574-32800] 
defines  "certificate*'  in  9  78.t<i8  follows: 

Aa  official  docuoiemt  i««aed  by  a 
Veterinary  Services  representative.  State 
representaave.  or  accredited  velerinarian  at 
me  point  of  origin  or  » riiuveiueiit  oF  antmats. 
It  must  thow  ^  effieiel  eortag  mimber. 
individual  aodmal  inujaftnt'd  l>rM4 
association  regiaftatiDn  tattoo.  iiiAividiMl 
animal  legiatated  braed  BMOcaaOon 
ragiAtraliuii  braiuL  iodiviJiuil  'wi^mal 
registered  breed  assacjation  cegMtralioa 
Dumber,  or  simtfar  individual  identirication  of 
each  anrnial  to  be  moved:  the  number  of 
amnwlB  ewcred  by  the-  docuiiient.  the 
purpose  ft>r  whicli  (be  aiiMMta  Me  to  be 
m«ve«fc  the  poifits  of  acigin  tmd  ik'ati— Kiwn 
the  caungnor.  and  (he  tcmsigam^  Owianhip 
brands  a»y  b«  uaad  aa  idBMiiicetwn  on 
certifieatea  for  callle  laoutd  intacstate  whaa 
DO  ofTicia)  test  is  requuad  under  this  part 
provided  the  ownership  brands  are  registered 
with  the  ufficia!  hrand  recording  agency  and 
the  catAe  are  acrompanied  by  official  brand 
inapection  certificalM. 

Under  this  definition,  the  individual 
identification  or,  in  certain  cases, 
ownership  brands  for  each  animal  to  be 
moved  under  the  certificate  must  be 
listed  on  the  certiCcate.  This  record 
helps  ensure  that  the  animals  moved 
are.  in  fact,  the  same  aniniala  that  were 
released  for  movement  under  the 
certificate.  However,  some  individuals 
who  complete  certificatea  have 
incficated  that  hsting  ideatificalion  on 
certificates  for  each  animal  to  be  moved 
can  be  time  oonsuming.  esprecially  at 
marlcets  that  handle  many  aiumals.  So. 
we  are  proposing  to  allow  them  to 
attach  to  certiflcates.  under  conditions 
specified  below,  a  document  that 
already  fists  this  information. 

Individual  UeatificalieK 

When  inrfrridua!  itfentifitralion  of 
antntels  is  reqirired  on  a  certificate,  we 
propose  to  allow  rrtdrrtdnaJs  completing 
certificates  to  provide  thie  iiifuniiation 
by  attacfimg  fo  the  certificate  another 
document,  snch  as  s  brncelhrers  test 
record  (VS  Form  4-33),  that  already  ligts 
this  informatroB.  However,  the 
document  cotrfd  be  aftadrod  only  under 
the  foflowtrTg  conditions: 
— The  docament  nrust  be  a  State  or 
Vetennaiy  Senrtces  fui  in  tfrat  requires 
individual  identification  of  armnefs: 
— The  document  arest  be  trnpriated  with 

a  serial  number 
— The  name  of  *e  doewneirt  and  Ifte 
serial  namoef  on  Oie  eocwnenf  mast 
be  written  in  ink  in  the  identification 


column  on  each  copy  of  the  certificate, 
and  this  information  must  be  boxed  or 
circled,  also  in  ink.  on  each  copy  of 
the  certificate  so  that  no  numbers  may 
t)e  audeti: 

— The  docunaent  nuMt  identify  each 
animal  to  be  moved  under  the 
certificate,  bat  no  ether  aninais;  and 

— A  copy  of  the  decament  must  be 
attached  to  each  copy  of  tfie 
certfficate. 

These  conditions  would  make  it 
Hiffinilt  iq  ^"^f*'*^fW  or  •^^'^  otJaer 
documents.  A  document  attached  to  a 
certificate  as  proposed  would  pcovida 
rehable  and  adequate  identification  of 
aninale  t»  be  mowed  uader  a  caiiifieate 
and,  at  the  same  time,  would  reduce  the 
paperwaik  buadcn  for  iadjvtduala 
completing  certificates.  Allowing  aae  ef 
a  document  as  proposed  also  could 
facilitate  tbe  in<erefate  nievenient  of 
animals  by  shortening  the  waMag  thne 
for  certifieatee. 

Ownership  Btaarfa 

Qu/TiprAiiiQ  riTAiuiA  uIauXuu  a.I&IjM^^A  k^^ 

a  particnlar  herd.  Aa  prescribed  iit  Ibe 
definition  of  cert^cate.  tbey  nay  be 
used  aa  idenbficatiaB  an  certtfkalea  for 
cattle  raoved  interstate  when  no  ofScial 
tect  M  repaired  \m<ter  tbia  pert,  if  the 
ownersfaip  bfands  aie  legiatwud  with 
the  official  brandl  recording  agency  and 
the  cattle  aw  anmaiMaiea  by  efliciel 
brand  inapeotiaB  certificatea.  Cattle  tbat 
may  be  identified  on  certificatee  by 
ownership  brands  are  cattle  froai 
certified  bmcellaBierbee  berdear  Ctees 
Free  States.  Theae  cattk  pnaant  a  very 
low  risk  at  apreading  taai  i  Miisse  Tbe 
official  brand  iaapectimt  certilLoBtes  tbat 
maat  acooBBpaiiy  these  cattle  are  ionas 
i  saved  by  as  official  tanairi  inspection 
agency  thai  certify  tbat  a  spii  ifiid 
naortier  of  anbaak.  itkeatifiable  by  a 
specibc  omersbip  favand,  aiay  be 
moved  to  aaolbcr  kxation  to  be  soid. 
They  may  be  uaed  ia  couianction  with 
certificates  aader  te  uaiditions  stated 
above,  when  the  aaimals  are  to  be 
moved  interstate  fo  be  sold.  Official 
brand  inspection  cestifioaftce  ere  iasaed 
by  State  officials  oaky  after  the  ofBUafc 
have  aispected  tbe  caltie  to  be  mowed 
and  have  verified  tba4  the  cattle  aw 
marked  with  die  brand  bated  on  (be 
official  brand  inspection  certificate. 

When  ownership  brands  are 
permitted  aa  ideoHfication  on 
certificates,  we  propose  to  allow  those 
who  provide  this  information  to  attach 
to  the  certificate  the  official  brand 
inspection  certificate  for  the  cattle  to  be 
moved.  However,  the  official  brand 
inspection  certificate  coufd  be  attached 
only  under  the  following  conditions: 


The  serial  number  of  the  official  brand 
Inspection  certificate  must  be  written  in 
ink  in  the  identification  cohinm  oo  each 
copy  of  the  certificate,  and  this  number 
must  be  chY:led  or  boxed,  also  in  ink  on 
each  copy  of  the  certificate  so  that  no 
numbers  may  be  added;  and 

A  copy  of  the  offidai  brand  inspection 
certificate  mast  be  attached  to  each 
copy  of  tbe  certificate. 

We  beheve  that  an  official  brand 
inspection  certificate  attached  to  a 
certificate  as  proposed  would  provide 
adequate  identification  of  the  cattle  to 
be  iBoved  and  would,  at  tbe  same  bate, 
help  reduce  the  paperwork  burden  tor 
those  who  complete  certificates. 

Official  Brand  Inspectkm  Certificate 

Department  officials  beheve  that  all 
official  brand  inspection  certificates  are 
serially  nuabered.  However,  tbe  present 
definition  of  tbe  term  "official  brand 
inspection  cerbGcate"  does  not  require 
that  such  docunaexits  be  serially 
numbered.  This  proposal  would  amend 
the  definition  of  "official  bread 
inspection  certificate"  to  require  diat 
they  be  serially  rmmbered  so  that  any 
"official  brand  inspection  certificate" 
could  be  attached  to  a  certificate  under 
the  conditions  described  above. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  nde  is  isaoed  is 
cooforraance  with  E^cecutive  Order 
12291  and  has  been  dcterBiioed  not  to  be 
a  "major  nde."  Based  on  infannatkm 
compiled  by  the  Department,  we  bave 
determijied  that  this  proposed  mk 
would  have  an  effect  on  the  ecomimy  ef 
less  than  $100  aitUioo:  would  Aot  cause  a 
major  increase  in  costs  or  prices  fer 
consumers,  individual  indusbies. 
Federal.  State,  or  local  govemmaBt 
agencies,  or  geographic  regions;  aad 
would  not  cause  a  sigoificaat  adverse 
e^ect  on  competitioa.  eniploymenL. 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  «wovld  not  cfaan^ 
the  types  of  information  required  for 
certifioatea,  would  not  iacrease  the  risk 
of  brucellosis  spreading  interstate,  and 
would  not  affect  procedures  for 
enforcing  the  interstate  movement 
requirements  in  Part  7t.  Rather,  the 
proposed  rule  would  alleviate  some  of 
the  paperwork  burden  on  those  who 
prepare  certificates  for  the  interstate 
movement  of  cettle  aad  bison  and  oould. 
as  a  result,  facilitate  the  movement  of 


cattle  and  bison  by  decreasioa  the 
waiting  time  for  certificates. 

Under  tbe  cifcuowtaaces  explataed 
above,  the  Adiainistrator  of  the  Aaimal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Informatiaa  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  sa<j.]  and  have  been 
assigned  OMB  control  number  0570- 
0064. 

Exaartive  Osder  12S72 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  af  Subjacta  in  B  CFR  Part  7% 

Animal  diseases.  Brucellosis.  Cattle, 
Hogs,  Qoarsfltine,  Transportation. 

PART  78-^eRUCEUj06IS 

Accordingly,  we  are  proposing  to 
amend  Part  78  as  follows: 

1.  The  authority  citation  would 
continue  to  read  as  follows: 

Authority:  21  U.S.C  lll-114a-l.  114f .  113, 
117, 12«,  UX.  123-128. 1Mb.  134f:  7  CFR  2.17. 
2.51,  and  37lJZ(d). 

2.  In  §  78.1.  the  definition  of 
"certificate"  would  be  revised  to  read  cm 
fcrilowa: 

f78.1    OefinWoos. 

***** 

Certificate.  An  o^icial  docuasent 
issued  by  a  Veterinary  Services 
representative.  State  representative,  or 
accredited  veterinarian  at  the  point  of 
origin  of  a  movement  of  aairaals.  It  must 
show  the  official  eartag  number, 
individual  animal  registered  breed 
assaciation  registratioQ  tattoo, 
individual  animal  registered  breed 
association  registration  brand, 
individual  animal  registered  breed 
association  registration  number,  or 
similar  individual  identification  of  each 
animal  to  be  moved:  the  number  of 
animals  covered  by  the  certificate;  the 
purpose  for  which  the  aninuds  are  to  be 
moved;  the  pointa  of  origio  and 
destination;  the  consignor,  and  the 
coosignee.  Owoership  brands  may  be 
used  in  place  of  individual  animal 


identification  on  certificates  far  cattla 
moved  interstate  when  no  official  test 
for  brucellosis  is  required  under  this 
part,  provided  the  ownership  brands  are 
registered  with  the  official  brand 
recording  agency  and  the  cattle  are 
accompanied  by  official  brand 
inspection  certificates.  As  an  abematlve 
to  listing  ownership  brands  on  a 
certificate,  the  official  brand  inspection 
certificate  for  the  cattle  to  be  moved 
may  be  attached  to  fte  certiScate,  but 
only  under  the  following  conditions;  The 
serial  number  of  the  official  tvand 
inspection  certificate  must  be  written  in 
ink  in  the  identification  column  on  each 
copy  of  the  certificate,  and  this  number 
must  be  circled  or  boxed,  also  in  ink.  on 
each  copy  of  the  certificate  so  that  no 
numbers  may  be  added;  and  a  copy  of 
the  official  brand  inspection  certificate 
must  be  attached  to  each  copy  of  the 
certificate.  Also,  as  an  alternative  to 
writing  individual  aiuaal  identification 
on  a  certificate,  another  document  that 
lists  the  individual  animal  identification 
may  be  attached  to  the  certificate,  but 
only  under  the  following  conditions:  The 
document  must  be  a  State  form  or 
Veterinary  Services  form  that  requires 
individual  identification  of  animals;  the 
document  must  be  imprinted  with  a 
serial  number  the  name  of  the  document 
and  the  serial  number  on  the  document 
must  be  written  in  ink  in  the 
identification  column  on  each  copy  of 
the  certificate,  and  this  information  must 
be  boxed  or  circled,  also  in  ink.  on  eadi 
copy  of  the  certificate  so  that  no 
numbers  may  be  added:  the  document 
must  identify  each  animal  to  be  moved 
under  tbe  certificate,  but  no  other 
animals;  and  a  copy  of  the  document 
must  be  attached  to  each  copy  of  the 
certificate. 
***** 

3.  In  S  78.1.  tbe  definition  of  "official 
brand  inspection  certificate"  wmild  be 
revised  to  read  as  follows: 


Official  brand  inspection  certificate. 
A  serially  iramhered  document  issued 
by  an  official  brand  inspection  agency  in 
any  State  which  requires  such  document 
for  movement  of  cattle. 
***** 

Done  in  Washington.  D&.  tliis  17th  day  of 
Dpcejnber. 

|.K.  Atwea 

Deputy  Administrator,  Veterinary  Services, 
Animal  and  Pkmt  Health  Inspection  Service. 

(FR  Doa  66-28805  Piled  U-lO-Sft  •:4S  Hai) 
BtUJNQ  OODC  a4W-SMI 
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9  CFR  Part  92 

(Docket  Na8«-03«  I 

Impoftation  of  Cattle  From  Canada; 
CalftKxxl  Vaccination  Requirements 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTtON:  Proposed  rule. 

SUMMAKy:  We  propose  to  amend  the 
animal  import  regulations  to  reflect  new 
Canadian  calfhood  vaccination 
reqmcements.  Currently,  our  regulations 
5^rmfi  Female  cattle  under  18  months  of 
age  to  be  imported  from  Canada  without 
being  tested  for  brucellosis  if,  among 
other  things,  they  were  vaccinated 
against  brucellosis,  according  to 
Canadian  regulations,  when  they  were 
from  2  to  6  months  of  age  if  dairy  cattle 
or  from  2  to  10  months  of  age  if  beef 
cattle.  Recently,  the  Canadian 
government  changed  its  regulations  to 
require  a  reduced  dosage  Brucella 
vaccine  for  calfhood  vaccination,  to  be 
administered  when  the  cattle  (whether 
dairy  or  beef)  are  from  4  to  8  months  of 
age.  The  proposed  amendment  is 
necessary  to  continue  to  allow  certain 
female  cattle  to  be  imported  from 
Canada  without  being  tested  for 
brucellosis. 

DATE:  Written  comments  must  be 
received  on  or  before  February  20. 1987. 
ADDRESS:  Send  your  comments 
concerning  this  proposed  rule  to  Steven 
R.  Poore.  Acting  Assistant  Director. 
Regulatory  Coordination.  APHIS,  USDA. 
Room  728,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
Please  state  that  they  are  in  response  to 
Docket  Number  86-036.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOB  FURTHER  INFORMATION  CONTACT 
Dr.  Harvey  A.  Kryder.  Jr..  Import-Export 
and  Emergency  Planning  Staff,  APHIS, 
USDA,  Room  806.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville  MD  20782; 
(301)  436-8695. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  conditions  under  which  cattle 
may  be  imported  into  the  United  States 
from  Canada  are  set  forth  in  9  CDR  Part 
92.  One  of  the  conditions  required  for 
most  cattle  is  that  they  test  negative  for 
brucellosis  within  30  days  before  entry 
into  the  United  States.  Certain  cattle, 
however,  are  exempted  from  testing. 
Section  92.20(c)(5)  provides  that  female 
cattle  under  18  months  of  age  may  be 
imported  from  Canada  without  a  test  for 
brucellosis  if,  among  other  things,  they 


were  vaccinated  against  brucellosis, 
according  to  Canadian  regulations, 
when  they  were  from  2  to  6  months  of 
age  if  dairy  cattle  or  from  2  to  10  months 
of  age  if  beef  cattle. 

Effective  January  1, 1986.  Canadian 
regulations  changed.  Canada  now 
requires  use  of  a  "reduced  dosage" 
Brucella  vaccine,  to  be  administered  to 
cattle  (whether  dairy  or  beef)  between 
the  ages  of  4  and  8  months.  The  reduced 
dosage  vaccine  is  a  Brucella  abortus 
Strain  19  vaccine,  diluted  so  as  to 
contain  at  feast  3  billion  but  not  more 
than  10  billion  live  cells  per  2  ml  dose. 
Before  July  1. 1985,  Canada  required  use 
of  a  "standard  dosage"  Brucells  abortus 
Strain  19  vaccine,  which  contained  25 
billion  live  cells  per  3  ml  dose.  Ehiring  a 
transition  period  from  July  1, 1985, 
through  December  31, 1985,  Canada 
permitted  calfhood  vaccination  against 
brucellosis  with  either  the  standard 
dosage  or  the  reduced  dosage  vaccine. 

Our  regulations  concerning  the 
importation  of  cattle  from  Canada  are 
intended  to  prevent  the  importation  of 
cattle  which  may  spread  brucellosis  and 
other  contagious  cattle  diseases.  Cattle 
vaccinated  against  brucellosis  are  more 
resistant  to  the  disease  and  are  less 
likely  to  transmit  brucellosis  to  other 
animals  than  cattle  that  are  not 
vaccinated.  Test  data  indicate  that 
cattle  given  the  reduced  dosage  Brucella 
vaccine  develop  approximately  the 
same  level  of  resistance  td  brucellosis 
as  cattle  given  the  standard  dosage. 
Furthermore,  tests  show  that  the 
reduced  dosage  vaccine  given  to  calves 
from  4  to  8  months  of  age  would  cause 
fewer  blood  serum  titers  than  the 
standard  dosage  vaccine.  Persistent 
titers  sometimes  interfere  with  diagnosis 
of  brucellosis  and  may  result  in 
imj)roper  disease  classification  of 
vaccinated  cattle  tested  for  brucellosis. 
Based  on  this  evidence,  we  believe  the 
reduced  dosage  Brucella  vaccine, 
administered  to  female  cattle  between 
the  ages  of  5  and  8  months,  would 
provide  adequate  immunization  against 
brucellosis. 

We  therefore  propose  to  revise 
S  92.20(c)(5)  to  allow  female  cattle  under 
18  months  of  age  to  be  imported  into  the 
United  States  from  Canada  without 
being  tested  for  brucellosis  if.  among 
other  things,  they  were  vaccinated  after 
June  30. 1985,  while  from  4  to  8  months 
of  age,  with  a  reduced  dosage  Brucella 
vaccine,  according  to  Canadian 
regulations.  However,  female  cattle 
under  18  months  of  age  and  vaccinated 
before  January  1. 1986.  could  still  be 
imported  under  this  section  if  they  were 
vaccinated  with  a  standard  dosage 
Brucella  vaccine  while  from  2  to  8 


months  of  age  if  dairy  cattle  or  from  2  to 
10  months  of  age  if  beef  cattle. 

We  also  propose  to  revise  S  92.20(d) 
to  require  that,  if  cattle  are  to  be 
imported  in  accordance  with 
S  92.20(c)(5).  the  date  of  vaccination, 
dosage  of  vaccine  used,  and  age  of  each 
animal  on  the  date  of  vaccination  be 
stated  on  the  certiFicate  which  must 
accompany  the  animal  to  the  U.S.  port  of 
entry.  This  will  enable  Department 
officials  to  determine  if  the  provisions  in 
proposed  S  92.20(c)(5)  have  been  met. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  We  have  determined 
that  this  proposed  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
million:  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  e^ect  of  this  action  would  be  to 
retain  a  provision  in  our  regulations 
which  allows  certain  female  cattle  under 
18  months  of  age  to  be  imported  into  the 
United  States  from  Canada  without 
being  tested  for  brucellosis.  We  have 
determined  that  this  proposed  rule 
would  not  have  any  affect  on  the 
number  of  cattle  imported  into  the 
United  States  from  Canada. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44.U.S.C. 
Chapter  35)  and  have  been  assigned 
OMB  control  number  0579-0040. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 


offidala,  (See  7  CFR  Part  3015, 8«bpart 
V.) 

List  of  Subjeas  in  9  CFR  Part  92 

Animal  diseases.  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico.  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

PART  »2— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  the  Animal  and  Plant 
Health  Inspection  Service  proposes  to 
amend  9  CFR  Part  92  as  follows: 

1.  The  authority  citation  for  Part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C- 1306;  21 
U.S.C.  102-105,  111,  134a,  134b,  134c  134d. 
134f.  and  135;  7  CFK  2.17.  2.51,  and  371.2(d). 

2.  In  §  92.2a  paragraphs  (cK5)  and  (d) 
would  be  revised  and  the  OMB  control 
number  would  be  added  at  the  end  of 
the  sector  to  read  as  follows: 

$92.20    Cattle  from  Canada. 


(c)  *  •  • 

(5)  Female  cattle  under  18  months  of 
age  may  be  imported  without  being 
tested  for  brucellosis  if  they  meet  all  of 
the  following  conditions:  (i)  They  were 
bom  and  remained  prior  to  importation 
in  a  held  that  meets  the  requirements  of 
paragraphs  (c)(1).  (c)(2).  or  (c)(3)(i)  of 
this  section;  and  (ii)  They  are 
accompanied  by  a  certiHcate  issued  or 
endorsed  by  a  salaried  veterinarian  of 
the  Canadian  govemmeot  stating  that 
they  were  vaccinated  against 
brucellosis,  according  to  Canadian 
regulations,  as  follows:  (A)  AlterJuQ* 
30, 1985,  while  from  4-8  months  of  age, 
with  a  reduced  dosage  Brucella  vaccine; 
or  (B)  Before  January  1, 1988,  while  from 
2-6  months  of  age  if  dairy  cattle  or  from 
2-10  months  of  age  if  beef  cattle,  with  a 
standard  dosage  Brucella  vaccine. 

(d)  The  certificates  prescribed  in 
paragraphs  (b)  and  (c)  of  this  section 
shall  state:  (1)  The  names  of  the 
consignor  and  consignee:  (2)  a 
description  of  the  cattle  to  be  imported, 
including  the  breed,  ages,  markings,  and 
tattoo  and  eartag  numbers  of  each 
animal;  (3)  the  dates  and  places  of  each 
test  required  by  paragraphs  (b)  and  (c) 
of  this  section;  and  (4)  the  date  of 
vaccination,  dosage  of  vaccine  used, 
and  the  age  of  each  aaimal  on  the  date 
of  vaccination  for  eacb  vaccination 
conducted  ia  accordance  with 
paragraph  (c)(&)  of  this  section. 


(Approved  by  the  Office  of  Maoagotent  and 
Budget  under  control  number  0579-0040) 

Done  in  Washington,  DC.  thi«  17tk  day  of 
December.  1986. 
I.K.  Atwell. 

Deputy  Administrator,  Veterinary  Services. 
[PR  Doc.  85-28606  Filed  lZ-19-85;  8:45  am] 
I COOE  M10-S«-a 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  NOL  70-CE-1-AO] 

Airworthinesa  Directive;  Cessna 
Models  T310P,  T31tX3. 320D,  320E  and 
320F  Airplanes  With  Teledyne 
Continsntal  TSK>-820B  EnglnM  and 
Models  401,  401A,  401B,  402.  402A, 
and  402B  Airplanes  With  Teledyne 
Continental  TSIO-520E  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUmiARY:  This  revision  of  AD  70-03-04 
will  limit  the  required  repetitive 
inspection  of  the  turbosupercharger 
turbine  housing  of  those  airplanes 
equipped  with  the  stainless  steel  turbine 
heat  shields  in  place  of  the  insulating 
turbine  blanket.  This  action  is  being 
taken  because  a  review  has  revealed  no 
problems  on  those  airplanes  having 
turbosuperchargers  equipped  with  the 
stainless  heat  shields.  This  revision 
would  limit  the  required  repetitive 
inspection  to  those  turbosuperchargers 
equipped  with  the  turbosupercharger 
titfbine  blanket. 

DATES:  Comments  must  be  received  on 
or  before  January  16, 1987. 

ADDRESSES:  Cessna  Multi-engine 
Service  Letters  Nos.  ME70-3.  dated 
January  9, 1970,  ME70-3  Supplement  1. 
dated  February  9, 197a  and  ME72-4, 
dated  March  24. 1972.  applicable  to  this 
AD  may  be  obtained  from  the  Cessna 
Aircraft  Company,  Customer  Services, 
Post  Office  Box  1521,  Wichita,  Kansas 
67201;  or  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Regional  Counsel 
Attention:  Rules  Docket  No.  70-CE-l- 
AD,  Room  1558,  601  East  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

FOR  FUMTHER  INFOMMTION  OONTACT: 

Mr.  Charlee  0.  Riddle.  Federal  Aviation 


Administration.  Wichita  Aircraft 
Certification  Office.  ACE-140W.  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
Telephone  (316)  946-4427. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  commuoicatioas  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  spedficaUy  invited  on  the  overall 
regulatory,  ecooomic.  environmental 
and  energy  aspects  of  the  proposed  rule. 
AH  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comoMnts  in  the  Rules 
Docket  for  examination  by  interested 
per8<His,  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  70-CE-l- 
AD.  Room  1556.  601  East  12th  Street, 
Kansas  City,  Missouri  64106. 

Discussion 

AD  70-03-04,  applicable  to  Cessna 
Models  "DlOPi  T310Q,  32aD,  320E.  and 
320F  Series  airplanes  with  the 
Continental  Model  TSIO-520B  engines 
installed  and  Models  401,  401A,  401B. 
402. 402A,  and  402B  Series  airplanes 
with  the  Continental  Modal  TSIO-520E 
engines  installed  was  published  on 
January  31, 1970  (35  FK  1279)  in  the 
Federal  Register.  This  AD  calls  for 
inspection  to  detect  incipient  failure  of 
the  turbosupercharger  housing  installed 
in  the  above  listed  airplanes.  This 
inspection  is  conducted  v^thin  25  hours 
time-in-service  after  the  effective  date  of 
the  AD,  on  airplanes  with 
turbosupercharger  turbine  housings 
having  400  hours  or  more  time-in-service 
(T!S),  or  at  or  before  425  hours  TIS  on 
turbosupercharger  turbine  housings 
having  less  than  400  hours  TIS  ai^ 
thereafter  at  intervals  not  to  exceed  100 
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hours  TIS.  unless  already  accomplished. 
The  inspection  consists  basically  of 
removing  the  engine  fop  cowling  and  the 
turbosupercharger  turbine  insulation 
blanket  and  visually  inspecting  the 
surface  of  the  turbine  housing  for  cracks, 
bulging  and  burned  areas.  Subsequent  to 
the  issuance  of  AD  70-03-04.  the  FAA 
has  determined  that  relief  from  the 
repetitive  inspection  requirements  of  AD 
70-03-04  is  in  order  for  those  airplanes 
equipped  with  stainless  steel  turbine 
heat  shields. 

Prior  to  1972  the  affected  aircraft  were 
manufactured  with  an  insulating  blanket 
covering  the  turbine  housing  of  the 
turbosupercharger.  Beginning  with  the 
1972  models,  the  insulation  blanket  was 
replaced  with  stainless  steel  heat 
shields.  These  shields  improved  the  heat 
dissipation  of  the  turbosupercharger 
thereby  increasing  the  turbine  housing 
life.  Cessna  Multi-engine  Service  Letter 
ME72-4.  dated  March  24, 1972, 
announced  the  availability  of  stainless 
steel  heat  shields  and  also 
recommended  that  they  be  installed 
whenever  field  replacement  of 
components  was  required. 

A  review  of  service  difficulty  reports 
was  made  pertaining  to  the 
turbosupercharger  turbine  housing.  This 
review  did  not  reveal  any  problems  on 
those  airplanes  having 
turbosuperchargers  equipped  with  the 
stainless  steel  heat  shields. 

In  light  of  the  foregoing,  the  FAA 
proposes  to  revise  AD  70-03-04  by:  (1) 
Specifying  the  serial  numbered 
airplanes  that  had  the  insulating  turbine 
blanket  as  original  equipment:  (2) 
eliminating  any  reporting  requirements 
and:  (3)  deleting  repetitive  inspections 
once  stainless  steel  heat  shields  are 
installed  as  field  replacements. 

Because  the  potential  cost  reduction 
made  available  by  the  proposal  is  small, 
and  the  limited  number  of  affected 
airplanes  is  distributed  among  a  small 
number  of  owners,  few  if  any  small 
entities  are  expected  to  experience  a 
significant  economic  impact  as  the  result 
of  this  proposal.  Therefore.  1  certify  that 
this  action  (1)  is  not  a  major  rule  under 
the  provisions  of  Executive  Order  12291. 
(2)  is  not  a  significant  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034:  February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"AOOMCSSES". 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft.  Safety 

The  Proposed  Amendment 
PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  {  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  revising  and  reissuing  AD  70-03- 
04  as  follows: 

Cessna:  Applies  to  the  following  serial 
numbered  Model  T310P.  T310Q,  320D, 
320E,  and  320F  airplanes  equipped  with 
Teledyne  Continental  Model  TSIO-520B 
engines,  and  to  the  following  serial 
I    numbered  Model  401,  401A,  401B,  402, 
402A,  and  402B  airplanes  equipped  with 
Teledyne  Continental  Model  TSIO-520E 
engines. 


U0(M 

SahaiNo 

T310P 

T310POOOI  thru  T310P0240 

T310O 

T310OOOOI  Ifwu  T310Q029t- 

3200 

3200OOOI  ttvu  32000130. 

320e 

3206OOOI  mru  320EOflO 

320F 

320f  OOCX  tlvu  32OF0O45 

401 

4010001  Ihry  4010322 

40tA 

40IAOOOI  mai  40tA0132 

401B 

401BOOathfu401B0121 

403 

4020001  thru  4020322 

402A 

402AOOOI  thru  402A0129 

402B 

4029000*  Ihfb  40280122 

Compliance:  Within  25  hours  time-in- 
service  after  the  effective  date  of  this  AD,  on 
airplanes  with  turbosupercharger  turbine 
housings  having  400  hours  or  more  time-in- 
service  (TIS),  or  at  or  before  425  hours  TIS  on 
turbosupercharger  turbine  housings  having 
less  than  400  hours  TIS  and  thereafter  at 
intervals  not  to  exceed  100  hours  TIS.  unless 
already  accomplished. 

To  detect  incipient  failure  of 
turbosupercharger  turbine  housings  installed 
in  the  above  airplanes,  accomplish  the 
following: 

(a)  Remove  the  engine  top  cowling  and  the 
turbosupercharger  turbine  insulation  blanket 
and  visually  inspect  the  complete  surface  of 
the  turbine  housing  of  the  TCM 
turbosupercharger  assembly  P/N  632729  (AID 
P/N  408610)  for  cracks,  bulges  and  burnt 
areas.  Remove  and  reinstall  the 
turbosupercharger  insulation  blanket  in 
accordance  with  applicable  Cessna  Service 
Manuals. 

(b)  If  cracks,  bulges  or  burnt  areas  are 
found  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  prior  to  further 
flight  replace  the  defective  part  with  an 
airworthy  part. 

(c)  Replacement  of  the  turbosupercharger 
turbine  insulation  blanket  with  stainless  steel 
heat  shields  in  accordance  with  Cessna 


Multi-Engine  Service  Letter  ME  72-4,  dated 
March  24, 1972,  will  terminate  further  time 
interval  repetitive  inspections  required  by 
this  AD.  However,  the  inspection  cited  in 
paragraph  (a)  above  and  any  necessary 
corrective  action  in  paragraph  (b)  above  must 
be  completed  at  the  time  of  the  heal  shield 
installation. 

(d)  Any  equivalent  method  of  compliance 
with  this  AD,  if  used,  must  he  approved  by 
the  Manager,  Wichita  Aircraft  Certification 
Office.  FAA,  1801  Airport  Road,  Room  100. 
Wichita,  Kansas  67209. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to 
Cessna  Aircraft  Company,  Customer 
Services,  Post  Office  Box  1521.  Wichita. 
Kansas  87201:  or  the  FAA,  Rules  Docket, 
Office  of  the  Regional  Counsel.  Room 
1558.  601  East  12th  Street,  Kansas  Cityi 
Missouri  64106.  ' 

Note  1. — Cessna  Multi-engine  Service 
Letter  No.  ME70-3.  dated  January  9. 1970, 
ME70-3  Supplement  I,  dated  February  9, 1970, 
and  ME72-4,  dated  March  24, 1972,  relate  to 
this  subject. 

Note  2. — Time-in-service  on 
turbosupercharger  turbine  housings  may  be 
determined  from  the  engine  maintenance 
records. 

Issued  in  Kansas  Qty,  Missouri,  on 
December  2, 1986. 
Edwin  S.  Hania. 
Director,  CentraJ  Region. 
|FR  Doc.  86-28594  Filed  12-19-86;  8:45  am] 
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14  CFR  Part  71 

(Airspace  Docket  No.  e6-AWP-30] 

Revision  to  ttie  Santa  Rosa,  CA, 
Controi  Zone  and  Transition  Area 

agency:  Federal  Aviation 
Administration  (FAA),  IX)T. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Santa  Rosa,  California,  transition 
area  and  provide  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Sonoma 
County  airport.  This  notice  also  revises 
the  Santa  Rosa  control  zone  and  deletes 
any  reference  to  the  Santa  Rosa 
Coddington  Airport  which  no  longer 
exists. 

DATES:  Comments  must  be  received  on 
or  before  February  5, 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
Airspace  and  Procedures  Branch,  AWP- 
530.  Docket  No.  86-AWP-30.  Air  Traffic 
Division.  P,0.  Box  90027,  Worldway 


Postal  Center.  Los  Angeles.  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region.  Federal 
Aviation  Administration,  Room  6W14, 
15000  Aviation  Boulevard,  Lawndale, 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager.  Airspace 
and  Procedures  Branch.  Air  Traffic 
Division  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  T.  Torikai,  Airspace  and 
Procedures  Specialist.  Airspace  and 
Procedures  Branch.  AWP-530.  Air 
Traffic  Division.  Western  Pacific  Region. 
Federal  Aviation  Administration.  15000 
Aviation  Boulevard.  Lawndale. 
California  90260.  telephone  (213)  297- 
1648. 

SUPPLEMENTARY  information: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Conununications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above, 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  the 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AWP-30."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
at  15000  Aviation  Boulevard,  Lawndale. 
California  90260,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  and 
Procedures  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles. 
California  90009.  Communications  must 
identify  the  notice  number  of  the  NPRM. 
Person  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2  which  describes  the  application 
procedure. 

The  Proposal 

;  The  FAA  is  considering  aii 
^endment  to  §§  71.171  and  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  revise 
the  Santa  Rosa,  California,  control  zone 
and  transition  area.  Sections  71.171  and 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  were  republished  in 
Handbook  7400.6B  dated  January  2, 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  —  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones, 
Transition  areas. 

The  Proposed  Amendment 
PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.68. 


f  71.171    [AmwKtod]      ' 

2.  Section  71,171  is  amended  as 
follows: 

SanU  Rosa,  CA— (RevisMl] 

Within  a  5-miIe  radius  of  Sonoma  County 
Airport  (lat.  38*30'33'  N..  long.  122*48'42'  W.). 
This  control  zone  shall  be  elective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/  Facility  Directory. 

S  71.181    [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

That  airspace  extending  upward  from  TOO 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  38'54'45'  N..  long.  122'52"33' 
W.:  to  lat.  38'27'00'  N..  long.  122*39'05'  W,  to 
lat.  38'22'45'  N..  long.  122*52'22'  W.:  to  lat 
38*49'30"  N..  long.  123'08'28'  W.;  thence  to 
the  point  of  beginning. 

Issued  in  Los  Angeles.  California,  on 
December  11, 1986. 

Wayne  C.  Newcomb, 

Manager,  Air  Traffic  Division,  Western- 
Pacific  Region. 
[FR  Doc.  86-28584  Filed  12-19-86;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Supplements  to  Second-Class 
Publications;  Extension  of  Time  for 
Comment 

agency:  Postal  Service. 

action:  Proposed  rule;  extension  of 
time. 

summary:  On  December  12, 1986,  the 
Postal  Service  published  in  the  Federal 
Register  (51  FR  44801)  a  proposed  rule 
change  intended  to  clarify  and  improve 
current  postal  regulations  and 
procedures  concerning  the  mailing  of 
supplements  to  second-class 
publications.  The  Postal  Service 
requested  comments  on  the  proposed 
rule  change  on  or  before  January  11, 
1987. 

Certain  mailer  representatives 
requested  a  fifteen  day  extension  of  the 
comment  period  in  order  to  make  a  more 
complete  assessment  of  the  proposal 
and  its  potential  effects. 

The  Postal  Service  believes  that  the 
requested  extension  is  reasonable  and 
will  serve  the  public  interest  in  this 
case.  Accordingly,  the  Postal  Service  is 
extending  the  deadline  for  comments  on 
the  proposed  rule  change  until  January 
26. 1987. 


>■> 
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date:  Comments  on  tW  prafooedralr 
change  must  be  received  on  or  befora 
January  28. 1987. 

ADDRESS:  Written  comments  should  be 
mailed  or  delivete#ti(^(tirE)ireetor. 
Office  of  ClasaificaliaB  and  Rates 
Adnrinisto^tion.  US  Postal  Service.  4^5 
L'Enfant  Plaza  West.  SW..  Washington. 
DC  20280-5360.  Copies  of  dll  wntten 
eomments  wiii  be  available  for 
inaipectian  and  photocopying  between 
9:(»»«B.  and  ♦OO'p.nv..  Moi^ay  through 
Friday,  in  Room  8430,  at  the  above 
address. 

FOR  FUirrHftR  INrURHATIOtt  CONTACT: 
Kenneth  H.  Young  (202)  268-5321. 
Frad"  EgghBtnnv 

Assistant  Generoi  Coonsei.  Legisfative^ 
Dwiaton. 

FR  Boc.  OT-2a83B  Rted  I2-l»-88:  8:45  amj 
■LiMocoM  Trn-rr^ 


39CFI»Partt1>1> 


Solicitations  in  the  Guise  of  BNIa^ 
Invoices,  or  Statements  of  Account 

agency:  Postal  Service. 
action:  Proposed  rate. 


summary:  This  proposal  would  amend 
Jft«  regufc^ien  impTementing^  statutory 
provisions  on  the  mailing  o£  solicitatioos- 
in  the  guise  of  bills,  invoices,  or 
statements  of  account.  It  would  clarify 
an  existing  regulation  by  removing 
possible  ambiguity  and. make  more 
specific  and  prominent  a  required 
warning  regarding  the  true  nature  of 
solicitations  which  resemble  bills. 
date:  Comments  must  be  received  on  or 
before  January  21. 1987. 
ADDRESS:  Written  comments  should  be 
directed  to  the  Assistant  General 
CouQssl.  Cansumer  Protection^I^ivisioB; 
Law  Department.  \JS.  Postal  Servk:e. 
Washington.  DC  2028ft-1112.  Copies  of 
all  written  comments  wilt  be  available 
for  inspectioa  and  photocopying 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday  in  Room  63W,  U.S.  Postal 
Service  Headquarters, 47SLEnfaiit 
Plaza  SW..  Washington,  DC  202SO-1112. 
FOR  FURTHCi»  IN»OfMI«Ain«N  COMTACr 
George  C.  Davis,  (202)  268-3076. 
SUP(>LEMCMTAII»  iwewMATwan.  Under  30 
U.S.C.  3001(d)  and  iniplsinsnting  postal 
regulations.  i;e..  the  IDomeatic  Marl 
Manual,  a  solicitation  in  the  guise  of  a 
bill,  invoice,  or  statement  of  account  is 
"nonmailable"  unless- certain  warnings 
are  printed  on  its- face  making  it  deac 
that  the  solicitation  is- merely  an  offer 
and  not  a  bill  that  has  to  be  paid.  These 
warnings  must  be  in  capital  letters  of  a 
color  prominently  contrasting  with  the 
background  against  which  they  appear. 


These  regulations- specify  ahemative 
methods  of  displaying  these  warnings. 
One  alterrrative  is  to  center  tfie  warning 
diagonally  across  the  f^ce  ef  the 
sollcrtattorr.  Hpwever,  experience  with 
the  part  of  the  regulation-  that  prorides 
this  a  I  terasthre  suggests  that  it  is 
potentiany  ambiguous,  and  that  the 
warmrrg  would  be  more  effective  if 
placed  ctese  io  every  part  of  lf» 
solicitatiiTn  which-  could  be  eensttoed  ay 
specifying* a  monetary  amoont  due  and 
owing  by  the  recipient 

In  addition,  some  sofieitatiom  have 
been  printed  with  the  warning  in  ink 
that  does  not  duplicate  on  ordinary 
office  copiers,  reducing  the  likelihood 
that  bookkeeping  persanml  wHf  he 
made  aware  of  the  true  nature  of  the 
solicitation^ 

Consequent,  the  Postal  Service 
proposes  ta  revise  the  requirement 
coBceming  the  placement  of  the 
wanting,  in  order  to  (in|>reve  the 
hkelihood  that  recipients  understand 
they  have  received  solicitations  and  not 
bills;  and  to  add  the  requirement  the 
warning  be  printed  in  ink  that  dees 
duplicate  on  ordinary  office  copters. 

In  view  of  the  flbove,  the  Postal 
Service  invites  comment  on  the 
following  proposed  revisions  to  the 
Domestic  Mail  Manual,  incocpoiated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFRlTlJ. 

List  of  Safhjects  in  Sft  CFR  Part  111 

Postal  Service. 

PART  m— {AMENDSDl 

1.  The  authority  citaftion  for  38  CFR 
Part  111  continues  to  read  as  follows: 

Auifaerity:  &  U  SiC  562(ai:  3B  U.aC.  lOT, 
401.  404.  407,  40a.  3Bei-3Wl,  3201-3Zia,  3405- 
3406.  3621.  5an. 

2.  Revise  ua4  to  need  as  fbliows; 

123.4  Nbnmailahre  Wnitlea,  Printed  or 
Graphic  Matter  Generally. 

.41     SeheitBtions- in  the  Guise  of  Bills, 
Invoices,  or  Statements  of  Acceui^  (39 
U.S.C.  3001(d);  39  U.S.C.  300&).  Any 
otherwise  mailable  matter  which 
reasonably  could  b»  sonaidered  a  bifl. 
invoice,  or  statement  of  account  due.  but 
is  in  fact  a  sohcitatfonibran  order,  fs 
nonmailable  unless  it  conforms  to  .41a 
through  .41  f  below.  A  nonconforming 
solicitation  constitutes  prima  facie 
evidence  of  violation  of  3»  U.S.C  3005. 
However,  comphance  with  this  section 
will  not  avoid  violation  of  Section  3005 
if  any  portion  of  the  soUcitation  or  any 
accompanying  information 
misfeprasents  a  material  fact  to  the 
addressee.  For  example,  misleading  the 
adresaea  as  t»  the  identity  oD  the  semler 
of  the  solicitation  or  as  to  the  nature  or 


extend  of  the  geoda  or  services  offered 
may  constitute  a  violation  of  section- 
SOOfr. 

a.  The  sohcitaliuu  must  bear  on  its- 
face  the  disdaimcf  prescribed  by  30 
U.&C  30(»((^)^A)  or.  alternatively,  the 
notice:  THiS  IS  NOT  A  KLL.  THIS  B  A 
SOLICITATION,  YOU  ARE  UNDER  NO 
OBLIGATION  TO  PAY  THE  AMOUNT 
STATED  ABOVE  UNLESS  YGU 
ACCEPT  THIS  OFFER.  The  statutory 
disclaimer  or  the  alternative  notice  auist 
be  displayed  in.  conspicuoua  boldface 
capital  letters  of  a  color  prominently 
contrasting^  (••»  .4¥e  below)'  with-  the 
background  against  which  it  appears, 
including  all  other  print  on  the  (bee  of 
the  solicitation,  and  that  are  at  least  as 
large,  bold  and  conapicnoDS  as  any 
oliici  print  on  the  fase  of  the  soikaiatian 
but  not  smaller  than  ao^point  type. 

b.  The  notice  or  disclaimer  required 
by  this  section  must  be  displayed 
conspicuously  apart  from  other  print  oa 
the  page  immecnatefy  below  eadi 
portion  of  the  solicitation  tvfaidi 
reasonably  could  be  construed  to 
specify  a  monetary  amount  dtie  and 
payable  by  the  recipient,  ft  must  not  be 
preceded,  foflbwcd,  or  sinrounded  by 
words,  symbols,  or  other  matter  tltat 
reduces  ita  eenspieaousness  or  that 
introduces,  modifies,  qualifies,  or 
explains  the  prescritjed  text,  such  as 
"Legal  notice  requredby  law."  See 
example  foilnwing  paragraph  L 

c.  The  Botea  or  Reclaimer  must  not, 
by  folding,  or  any  other  device,  be 
rendered  uninteiltgible  or  less  prominent 
than  any  other  informatisn  on  the  face 
of  the  solicitation. 

d.  if  a  solicitation  censista  oi  msce 
than  one  page  or  if  any  page  is  destgned 
to  be  separated  into  portions  (e.g..  by 
tearing  along  a  perforated  Une),  the 
notice  or  disclaimer  required  by  this 
section  must  be- displayed  in  ita  entirety 
on  the  face  of  each  page  or  portion  of  a 
page  that  might  reasonably  be 
considered  abilL  invoice,  or  statement 
of  account  due  as  required  by 
paragraphs  .41a  and  .Mh,  supra. 

e.  For  purposes  of  tfiis  sectioD.  the 
phrase  "color  prominently  contrasting!' 
excludes  any  color,  or  any  intensity  of 
an  otherwise  included' coFoe.  which  does 
not  permit  legifcle  reproduction  by 
ordinary  office  phofticopying  eq.uipment 
used  under  normal  operating  conditions,, 
and  whicti  is  not  at  lleast  as  vivid  as  any 
otner  color  on  the  fece  of  tfte 
sofititatiun.  For  the  purposes  of  this 
secWon  the  team  "'color''  indudes  blank. 

f  Any  solkrftatJOTr  which  states  fftat  it 
has  been  approved  by  the  Postal  Service 
or  by  the  Postmaster  General  or  that  it 
conforms  to  any  pestaf  Few  or  regnlatitjn 
is  nonmailable. 


EXAMPLE 


SOLICITATIONS  INCORPORATED 


RETAIL  STORES 


CAR-RT-SORT 

••  CR  43 

RETAIL  STORE 
1515  KAIN  STREET 
ANYWHERE,  USA 


CHECK  ENCLOSED 
BILL  HE  LATER 


SICNATintE 


IMPORTANT   THIS  FORM  MUST  BE  RETURNED  TO  ENSURE  YWR  CORRECT 
DIRECTORY  LISTING.   Please  correct  listing  and  ZIP  Code 
If  necessary. 


FOLD  HERE 

MAKE  CHECK  PAYABLE  TO:      Solicitations  Incorporated,    P.O.    Box 

10000,    City,   State,    ZIP  Code 

B'JSINESS    LISTINGS   TO  APPEAR   IN  THE   1»87   SOUCITATIONS 

INCORPORATED   DIRECTORY 


AMOUNT 


150.00  FOR  EACH  LISTING. 


THIS  IS  MOT  A  BILL. 

THIS  IS  A  SOLICITATION. 

YOU  ARE  UNDER  NO  OBLIGATION 

TO  PAY  THE  AMOUNT  STATED  ABOVE 

UNLESS  YOU  ACCEPT  THIS  OFFER. 


An  appropriate  amendment  to  39  CFR 
Part  111  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted- 
Fred  Eggletton. 

Assistant  General  Counsel,  Legislative 
Division. 
|FR  Doc.  86-28604  Filed  12-19-86:  8:45  am]    . 

WLUNG  COOC  77t»-12-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parte  260, 264.  and  270 

ISWFRL  3131-1] 

Hazardous  Waste  Management 
System;  Standards  for  Owners  and 
Operators  of  Miscellaneous  Unite 

AacNCY:  Environmental  Protection 
Agency  (ETA). 


ACTION:  Extension  of  the  comment 
period. 

summary:  The  purpose  of  this  notice  is 
to  announce  a  30  day  extension  to  the 
comment  period  for  the  proposed  rule 
pubhshed  on  November  7. 1986  (51  FR 
40728).  The  Environmental  Protection 
Agency  (EPA)  proposed  a  new  set  of 
standards  under  Subpart  X  of  Part  264 
that  are  applicable  to  owners  and 
operators  of  new  and  existing  hazardous 
waste  management  units  not  covered 
under  existing  regulations.  EPA  has 
received  a  request  to  extend  the 
comment  period  that  currently  ends  on 
December  22, 1986.  because  of  the 
complexity  of  the  proposed  rule. 
However,  in  view  of  the  need  to  finalize 
the  rule  as  quickly  as  possible  we  will 
extend  the  period  by  only  30  days. 


DATES:  The  Agency  will  accept 
comments  on  the  proposed  rule  on  or 
before  January  21, 1967. 
ADDRESSES:  Send  original  comments 
plus  two  copies  to:  Docket  Clerk,  Office 
of  Solid  Waste  (WH-562),  U.S. 
Environmental  Agency,  401  M  Street 
SW.,  Washington.  DC  20460,  Comments 
should  be  identiBed  as  follows:  F-86- 
SPXX-FFFFF. 

The  public  docket  for  this  proposed 
rule  is  located  at  the  U.S.  Environmental 
Protection  Agency,  in  room  MLGlOO.  401 
M  Street  SW..  Washington.  DC  and  is 
available  for  viewing  &om  9KX)  a.m.  to 
3:30  p.m.,  Monday  through  Friday, 
excluding  holidays.  Call  Mia  Zmud  at 
(202)  475-9327  or  Kate  Blow  at  (202)  382- 
4675  for  appointments. 
roR  FURTHER  INFORMATION  CONTACT: 
OSSI  MEYN  (202)  382-7597  or  RCRA 
Hotline  at  (BOO)  424-9346  (in 
Washington,  DC,  call  (202)  382-3000). 

Dated:  December  16, 1966. 
).W.  McGraw, 

Acting  Assistant  Administrator. 
(FR  Doc.  86-28678  Filed  12-19-66  8:45  am] 

BHJJNO  CODE  SSIO-SO-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  PART  160 

[COO  SI-010] 

Servicing  of  Inflateble  Uferafts;  Notice 
of  Public  Meeting  snd  Extension  of 
Comment  Period 

aoency:  Coast  Guard,  DOT. 
action:  Advance  notice  of  proposed 

rulemaking:  Notice  of  public  meeting 
and  extension  of  comment  period. 

summary:  This  is  a  notification  to  the 
public  that  the  Coast  Guard  will  hold  a 
public  meeting  to  discuss  some  of  the 
issues  raised  by  its  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM) 
published  on  August  14, 1986.  This 
ANPRM  generated  comments  from  all 
facets  of  the  industry.  The  responses 
were  mixed,  raising  new  issues,  and 
some  of  the  respondents  requested  a 
public  meeting.  Accordingly,  the  Coast 
Guard  has  extended  the  comment  period 
to  February  10, 1987,  and  will  hold  a 
public  meeting  to  allow  participants  to 
present  data,  views,  and  comments,  on 
the  issues. 

DATES:  1.  Comment  Period:  The 
comment  period  is  hereby  extended 
until  February  10, 1987. 

2.  Meeting:  The  public  meeting  will  be 
held  on  January  27, 1987. 


/ 


/ 


/  Vok  ss.  N&  a«fr  / 


Dosenber  2Z  1986  /  9mffamd 


3.  NoUcc  of  attendamia !» the- officer 
listed  ill  riwuiBiiMii  wwwmtiniM 
CONTACT  should  beiecd^sd  by  January 
16,1987. 


1 1.  The  public  meeting  wiU. 
be  held  in  room  2^CI5>  at  U.S.  Coast 
Guard  Headquarters.  2X06  Second  St 
SW..  Waifain^oai;.aC206a3;  froin9:39 
a.m.  fi»  3DO  p.m. 

FOR  FURTHER  INFORMATION  CONTACTT 
LCDR  Timottiy  M.  Keegait,  OfRce  of 
Mai  ine  Safety,  Security  and 
Hwinmnrentai  Protectiorr  (G-MVI-l/ 
14),  US.  Coast  Guard  FfeadquartBTS. 
2108  Second  St  SW.,  Washington,  DC 
20593,  Telephone:  (202)  2e7-1444. 
Normal  office  hours  are  between  7:00' 
a.iit.  80^3:30  p.in.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEHBTTARY  IMFORHATIONl  Ob 
August  W.  1986.  the  Coast  Guard 
published  an  ANPRW  (51 FR  291177  that 
discussed  a  proposed  revision  ta  the 
regulations  governing  the  servicing  of 
Coast  Guard  approved  inflatabie 


hfefgf t» aeed- otr U. S;  inspgLled 
merchant  vessels.  The  Coast  Guard 
invited  tiw  public  to  participate  in  the 
earliest  stages  of  this  rule  making  by 
submitting  written  views,  data  oc 
arguments.  The  Coast  Guard  also  agreed 
to  hold  a  public  meeting,  at  a  time  and 
place  to  be  set  in  a  later  notice  in  the 
Federal  Register,  if  it  was  requested  by 
a  sufficient  nmnbex  of  ialerested 
persons  raising  genuine  issues  and  the 
Coast  Guard  determined  that  an 
opportunity  to  make  oral  presentations 
will  aid  in  the  rule  making  process. 
Since  issues  were  raised  and  requests 
for  the  public  meeting  werer  received,  the 
Cbasr  Guard  will  hold  the  public 
meeting  on  the  date,  time,  and  at  the 
place  discussed  above.  U  is  cequasted 
that  all  persons  interested  in  attending 
make  their  plans  known  as  indicated 
abowa 

The  Coast  Guard  titt^ends  ttr  limit  the 
discussions  at  the  public  meeting  ta  the 
issues  presented  in  the  ANPRM  and  the 


Notices 


foltOwfng  new  issues  presentedby  a 
number  of  commentors: 

a.  The  training  and  use  of  vessel  or 
MODU  personnel  as  manufacturer 
authorized:  servicing  technicians. 

b.  The  authority  to  replace,  during  the 
aiuiual  servicing  of  an>Hi<latabl«  lifeFaA 
outside  the  continental  United  States, 
damaged  or  expired  Coast  Guard 
approved  containers  of  water, 
provivionr,  and  pyrotechnics  with 
similar  equipment  approved  by  another 
flag  state  signatory  to  SOLAS. 

c.  The  extent  of  authority  or  influence 
the  manufacturers  should  have  in  the 
selactioQ  andpetantioRiof  servicing- 
facilities  authorized  to  service  their 
inflatable  liferafta.        u 

I-W.  Kime,  '' 

RearAdmirat.  VS.  Coast  Guard  Chief.  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

December  17, 198«r. 

[FR  Doc.  86-28828  Filed  12-19-66;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intemationat  Trade  AdminMraten 

[A-122-605] 

Initiation  of  AnMdumping  Duty 
InvestigatiooMplor  PIctura  Tubes 
f roia r— -■*-  ^ ' 


AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

SUMMNARV:  On  the  basis  of  a  petition 

filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  detennine  whether  color 
picture  tubes  from  Canada  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value.  We  are  ootifying 
the  United  States  Intematioaal  Trade 
ConwBJssion  (ITC]  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
January  12, 1987,  and  we  will  make  ours 
on  or  before  May  5, 1907. 
effective  date:  December  22, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Brinkmann,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Admioistration,  U.S, 
Department  of  Commerce,  14th  Street 
and  Constitution  Ave.  NW., 
Washington.  DC  20230;  telephone  (202) 
377-3965. 

8UPPt.EMENTARY  INFORMATION: 

The  Petition 

On  November  2B.  1986,  we  received  a 
petition  in  proper  form  filed  by:  The 
International  Association  of  Machinists 

and  Aerospace  Workers;  International 
Brotherhood  of  Electrical  Workers; 
International  Union  of  Electronics, 
Electrical,  Technical,  Salaried  & 


Mackioe  Workers.  AFL-CIO-CLC: 
United  Steelworkers  of  Americe,  AFL- 
CIO:  Industrial  Union  Depaitaeat  AFL- 

CIO.  In  compliance  with  the  filing 
requirements  of  (35336  of  the 
Comaieroe  Regulaticms  (19  CFR  35336), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Canada  are 
being,  or  are  hkely  to  be,  sold  ki  the 
United  States  at  less  &an  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  193a  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury  to  a  United  States  indnstry. 

Petitioners  based  foreign  market  value 
on  the  delivered  sales  price  of  color 
picture  tubes  sold  to  original  equipment 
manufacturers  in  Canada. 

Petitioners  based  United  States  price 
on  die  weighted-average  f  o.b.  import 
price  of  Canadian  color  picture  tubes 
derived  from  both  Department  of 
Commerce  import  statistics  and  price 
quotes  to  United  States  color  picture 
tube  manufacturers. 

Based  on  the  above  comparisons, 
petitioners  allege  dumping  margins  of 
4.62  to  12.78  percent 

After  analysis  of  petitioners' 
aHegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

IniliaHnn  of  laveatigatioD 

Under  section  732(c)  of  the  Act  we 
must  detennine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegatiooa. 

We  examined  the  petition  on  color 
picture  tubes  and  have  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act.  Therefore,  in  accotdance 
with  section  732  of  the  Act  we  are 
initiating  an  antiduo^ing  duty 
investigation  to  determine  whether  the 
merchandise  subject  to  this 
investigation  from  Canada  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

If  our  investigation  proceeds  normally, 
we  win  make  our  preliminary 
determination  no  later  than  May  5, 1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  color  picture  tubes 
which  are  provided  for  the  Tariff 


Schedules  of  the  United  States 
Annotated  (TSUSA)  ileaas  6873512. 
687.3513,  687.3514,  687.3516,  687.3518, 
687.3520. 

Color  picture  tubes  are  defined  as 
cathode  ray  tubes  suitable  for  use  in  the 
manufacture  of  color  television 
receivers  or  other  color  entertainffient 
display  devices  intended  for  television 
viewing. 

Petitioners  have  also  requested  that 
the  Department  examine  color  picture 
tubes  which  are  imported  as  pert  of 
color  television  receiver  kits  which 
contain  all  parts  necessary  for  assembly 
into  complete  televisioa  receivers,  or  as 
part  of  an  incomplete  television  receiver 
assembly  that  has  a  color  pictiue  tube 
as  well  as  additional  components.  Color 
television  receiver  kits  are  provided  for 
in  TSUSA  item  684.9655,  while 
incomplete  television  receiver 
assemblies  are  provided  for  in  TSUSA 
items  684.9656,  684.9658,  and  6MMB0,  In 
accordance  with  petitioners'  request  we 
are  tentatively  including  color  picture 
tubes  in  these  kits  and  assemblies  in  the 
scope  of  this  investigation.  In  the  course 
of  this  proceeding  we  will  detennine 
whether  to  continue  to  include  imports 
of  picture  tubes  in  these  kits  and 
assemblies  in  the  scope  of  this 
investigation. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  informatioB  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivUeged  and  nonproprietary 
information.  We  will  also  allow  the  TTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information  either  publicly 
or  under  administrative  protective  order 
without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

PrelimiBary  Detetaiiustiop  by  ITC 

The  ITC  will  determine  by  January  12, 
1987,  whether  there  is  a  reasonable 
indication  that  imports  (rf  the 
merchandise  subject  to  this 
investigation  from  Canada  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
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it  will  proceed  according  to  the  statutory 

procedures. 

GUbMt  B.  Kapian. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

December  16. 1S86. 

|FR  Doc  86-28653  Filed  12-19-86;  8:45  am) 

MUMa  COW  3S10-«6-« 
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[A-58«-609] 

Inttiation  of  Antidumping  Duty 
Inveatigation;  Color  Picture  Tubes 
From  Japan 

AOCNCV:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
action:  Notice. 


SUtMAHY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  color 
picture  tubes  from  Japan  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value.  We  are  notifying 
the  United  States  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
January  12. 1987.  and  we  will  make  ours 
on  or  before  May  5, 1987. 
EFFECTIVE  DATE:  December  22, 1986. 
FOB  FURTHER  INFORMATION  CONTACT: 
John  Brinkmann.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (2021 
377-3965. 

SUPPLEMENTARY  INFORMATION: 

ThePetitioo 

On  November  28, 1988,  we  received  a 
petition  in  proper  form  filed  by:  The 
International  Association  of  Machinists 
and  Aerospace  Workers;  International 
Brotherhood  of  Electrical  Workers; 
International  Union  of  Electronic. 
Electrical,  Technical.  Salaried  & 
Machine  Workers.  AFL-CIO-CLC; 
United  Steelworkers  of  America.  AFL- 
CIO;  Industrial  Union  Department.  AFL- 
CIO.  In  compliance  with  the  filing 
requirements  of  \  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 


United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

Petitioners  based  foreign  market  value 
on  the  delivered  sales  price  of  color 
price  tubes  sold  to  original  equipment 
manufacturers  in  Japan. 

Petitioners  based  United  States  price 
on  the  weighted-average  f.o.b.  import 
price  of  Japanese  color  picture  tubes 
derived  from  both  Department  of 
Commerce  import  statistics  and  price 
quotes  to  United  States  color  picture 
tube  manufacturers. 

Based  on  the  above  comparisons, 
petitioners  allege  dumping  margins  of 
17.95  to  44.11  percent. 

After  analysis  of  petitioners' 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations. 

We  examined  the  petition  on  color 
picture  tubes  and  have  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  732  of  the  Act,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  the 
merchandise  subject  to  this 
investigation  from  Japan  is  being,  or  is 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  no  later  than 
May  5. 1987. 

Scope  of  Investigations 

The  products  covered  by  this 
investigation  are  color  picture  tubes 
which  are  provided  for  in  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  items  687.3512. 
687.3513.  687.3514,  687.3516,  687.3518. 
and  667.3520. 

Color  picture  tubes  are  defined  as 
cathode  ray  tubes  suitable  for  use  in  the 
manufacture  of  color  television 
receivers  or  other  color  entertainment 
display  devices  intended  for  television 
viewing. 

Petitioners  have  also  requested  that 
the  Department  examine  color  picture 
tubes  which  are  imported  as  part  of 
color  television  receiver  kits  which 


contain  all  parts  necessary  for  assembly 
into  complete  television  receivers,  or  as 
part  of  an  incomplete  television  receiver 
assembly  that  has  a  color  picture  tube 
as  well  as  additional  components.  Color 
television  receiver  kits  are  provided  for 
in  TSUSA  item  684.9655.  while 
incomplete  television  receiver 
assemblies  are  provided  for  in  TSUSA 
items  684.9656,  664.9658  and  664.9660.  In 
accordance  with  petitioners'  request,  we 
are  tentatively  including  color  picture 
tubes  in  these  kits  and  assemblies  in  the 
scope  of  this  investigation.  In  the  course 
of  this  proceeding  we  will  determine 
whether  to  continue  to  include  imports 
of  color  picture  tubes  in  these  kits  and 
assemblies  in  the  scope  of  this 
investigation.  Should  we  determine  such 
imports  fall  within  the  scope  of  this 
investigation,  we  will  resolve  the  issue 
of  any  potential  overlap  in  coverage 
resulting  from  the  outstanding 
antidumping  duty  order  on  television 
receiving  sets  from  Japan  (36  FR  4597. 
March  10, 1971). 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information  either  publicly 
or  under  administrative  protective  order 
without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  January  12, 
1987.  whether  there  is  a  reasonable 
indication  that  imports  of  the 
merchandise  subject  to  this 
investigation  from  Japan  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 

Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

December  16, 1986. 

[FR  Doc.  85-28654  Filed  12-19-88;  8:45  am) 
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(A-580-605] 

Initiation  ol  Antidumping  Doty 
Investigatiofi;  Color  Picture  Tul>es 
From  the  ReputMic  of  Korea 

AOENCV:  IntemationAl  Trade 
Administration,  Import  Administratioa. 

Commerce. 

AcnoM:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  color 
picture  tubes  from  the  Republic  of  Korea 
(Korea)  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
January  12. 1987.  and  we  will  make  ours 
on  or  before  May  5, 1987. 
EFFECTIVE  DATE:  December  22. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Brinkmann.  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC  20230;  telephone:  (202) 
377-3965. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  November  26. 1986.  we  received  a 
petition  in  proper  form  filed  by:  The 
International  Association  of  Machinists 
and  Aerospace  Workers;  international 
Brotherhood  of  Electrical  Workers; 
International  Union  of  Electronic, 
Electrical  Technical,  Salaried  & 
Machine  Workers,  AFL-CIO-CLC; 
United  Steelworkers  of  America,  AFL- 
CIO;  Industrial  Union  Department  AFL- 
CIO.  In  compliance  with  the  filing 
requirements  of  9  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  (rf  tlw 
subject  merdnandise  from  Korea  are 
being,  or  are  likely  to  be,  sold  in  ^e 
United  States  at  less  than  fair  vahie 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

Petitioners  based  foreign  market  value 
on  the  constructed  value  of  CPTs  in 
Korea  since  they  are  unable  to  obtain 
home  market  or  third  country  prices. 
Constructed  value  was  calculated  using 
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Unites  States  producers'  cost  of 
producing  CPTs,  adjusted  for  Korean 
material  and  labor  costs.  The  statutory 
minimum  of  10  percent  for  general 
selling  and  administrative  expenses  and 
8  percent  for  profit  were  used. 

Petitioners  based  United  States  price 
on  the  weighted-average  f.o.b.  import 
price  of  Korean  color  picture  tub^ 
derived  from  Department  of  Commerce 
import  statistics  and  price  quotes  to 
United  States  color  picture  tube 
manufacturers. 

Based  on  the  above  comparisons. 
petitoners  allege  dumping  margins  of 
7.91  to  50.57  percent. 

After  analysis  of  petitioners' 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations. 

We  examined  the  petition  on  color 
picture  tubes  and  have  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act  Therefore,  in  accordance 
with  section  732  of  the  Act  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  the 
merchandise  subject  to  this 
investigation  from  Korea  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminaty  determination  no  lat«-  than 
May  5, 1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  color  picture  tubes 
which  are  provided  for  in  the  Tariff 
Schecules  of  the  United  States 
Annotated  (TSUSA)  items  6873512. 
687.3513,  687.3514, 687.3516.  687.3518. 
and  687.352a 

Color  picture  tubes  are  defined  as 
cathode  ray  tubes  suitable  for  use  in  the 
manufacture  of  color  television 
receivers  or  other  color  entertainment 
display  devices  intended  for  television 
viewing. 

Petitioners  have  also  requested  that 
the  Department  examine  ocAat  picture 
tubes  which  are  imported  as  part  of 
color  television  receiver  kits  which 
contain  all  parts  necessry  for  assembly 
into  complete  television  receivers,  or  as 
part  of  an  incomplete  televisicm  receiver 
assembly  that  has  a  color  picture  tube 
as  well  as  additional  components.  Color 
television  receiver  kits  are  provided  for 


in  TSUSA  item  684.9655.  while 
incomplete  television  receiver 
assemblies  are  provided  for  in  TSUSA 
items  664.9650.  684.9658  and  664.9660.  In 
accordance  with  petitioners'  requests, 
we  are  tentatively  including  color 
picture  tubes  in  these  kits  and 
assemblies  in  the  scope  of  this 
investigation.  In  the  course  of  this 
proceeding  we  will  determine  whether 
to  continue  to  include  imports  of  color 
picture  tubes  in  these  kits  and 
assemblies  in  the  scope  of  this 
investigation.  Should  we  determine  such 
imports  fall  widiin  the  scope  of  this 
investigation,  we  will  resolve  the  issue 
of  any  potential  overlap  in  coverage 
resulting  from  the  outstanding 
antidumping  duty  order  on  color 
television  receivers  from  Korea  (49  FR 
18336,  April  30, 1964.) 

Notification  of  ITC  * 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  aiul  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  «vill  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files. 
provided  it  confirms  that  it  will  not 
disclose  such  information  either  publicly 
or  under  administrative  protective  order 
without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  January  12. 
1987,  whether  there  is  a  reasonable 
indication  that  imports  of  the 
merchandise  subject  to  this 
investigation  from  Korea  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
December  16. 1988. 

(FR  Doc.  8&-28655  Filed  12-19-86;  8:45  am] 
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[A-S59-601] 

Initiation  of  Antidumping  Duty 
InveaWgetion;  Color  Picture  Tut>es 
From  Singapore 

AGENCY:  International  Trade 
Administration,  In^tort  Administration. 
Commerce. 
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AcnoM:  Notice. 


SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  color 
picture  tubes  from  Singapore  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  are 
notifying  the  United  States  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  this  product  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  January  12, 1987,  and  we 
will  make  ours  on  or  before  May  5, 1987. 
EFFECTIVE  DATE:  December  22. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
John  Brinkmann.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230;  telephone:  (202) 
377-3965. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  November  26, 1986,  we  received  a 
petition  in  proper  form  filed  by:  The 
International  Association  of  Machinists 
and  Aerospace  Workers;  International 
Brotherhood  of  Electrical  Workers; 
International  Union  of  Electronic. 
Electrical,  Technical,  Salaried  & 
Machine  Workers,  AFL-CIO-CLC; 
United  Steelworkers  of  America,  AFL- 
CIO;  Industrial  Union  Department,  AFL- 
CIO.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Singapore  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

Petitioners  based  foreign  market  value 
on  the  constructed  value  of  color  picture 
tubes  in  Singapore  since  they  were 
unable  to  obtain  home  market  or  third 
country  prices.  Constructed  value  was 
calculated  using  United  States 
producers'  cost  of  producing  color 
picture  tubes,  adjusted  for  Singapore 
material  and  labor  costs.  The  statutory 
minimum  of  10  percent  for  general, 
selling  and  administrative  expenses  and 
8  percent  for  profit  were  used. 

Petitioners  also  calculated  a  foreign 
market  value  by  applying  the  "special 


rule  for  certain  multinational 
corporations"  contained  in  section 
773(d)  of  the  Act.  19  U.S.C.  1677b(d).  In 
this  instance,  the  delivered  sales  prices 
of  color  picture  tubes  sold  to  original 
equipment  manufacturers  in  Japan,  by 
the  Singapore  producer's  related 
affiliate  in  Japan,  were  used  as  the  basis 
for  foreign  market  value. 

Petitioners  based  United  States  price 
on  the  weighted-average  f.o.b.  import 
price  of  Singapore  color  picture  tubes 
derived  from  both  Department  of 
Commerce  import  statistics  and  price 
quotes  to  United  States  color  picture 
tube  manufacturers. 

Based  on  the  above  comparisons, 
petitioners  allege  dumping  margins  of  19 
to  94.39  percent 

After  analysis  of  petitioners' 
allegations  and  supporting  data,  we 
conclude  that  a  formal  investigation  is 
warranted. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations. 

We  examined  the  petition  on  color 
picture  tubes  and  have  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  732  of  the  Act.  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  the 
merchandise  subject  to  this 
investigation  from  Singapore  is  being,  or 
is  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  no 
later  than  May  5, 1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  color  picture  tubes 
which  are  provided  for  in  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA),  items  687.3512. 
687.3513,  687.3514,  687.3516,  687.3518. 
and  687.3520. 

Color  picture  tubes  are  defined  as 
cathode  ray  tubes  suitable  for  use  in  the 
manufacture  of  color  television 
receivers  or  other  color  entertainment 
display  devices  intended  for  television 
viewing. 

Petitioners  have  also  requested  that 
the  Department  examine  color  picture 
tubes  which  are  imported  as  part  of 
color  television  receiver  kits  which 
contain  all  parts  necessary  for  assembly 
into  complete  television  receivers,  or  as 
part  of  an  incomplete  television  receiver 


assembly  that  has  a  color  picture  tube 
as  well  as  additional  components.  Color 
television  receiver  kits  are  provided  for 
in  TSUSA  items  684.9655.  while 
incomplete  television  receiver 
assemblies  are  provided  for  in  TSUSA 
items  684.9656.  684.9658.  and  684.9660.  In 
accordance  with  petitioners'  request,  we 
are  tentatively  including  color  pictures 
tubes  in  these  kits  and  assemblies  in  the 
scope  of  this  investigation.  In  the  course 
of  this  proceeding,  we  will  determine 
whether  to  continue  to  include  imports 
of  color  picture  tubes  in  these  kits  and 
assemblies  in  the  scope  of  this 
investigation. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information  either  publicly 
or  under  administrative  protective  order 
wgjhout  the  consent  of  the  Deputy 
/Ristant  Secretary  for  Import 
Administration. 

Preliminary  Detennination  by  ITC 

The  ITC  will  determine  by  January  12. 
1987,  whether  there  is  a  reasonable 
indication  that  imports  of  the 
merchandise  subject  to  this 
investigation  from  Singapore  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

December  16, 1986. 

[FR  Doc.  86-28656  Filed  12-l»-e6:  8:45  am] 

WUJNQ  cow  M10-0S-M 


[C-533-063]  v 

Certain  Iron-Htotal  Casttnga  From 
India;  Final  RaauHs  of  Countarvalllng 
Duty  Admlnlatratlva  Review 

AGENCY:  International  Trade 
Administration.  Import  Administration, 
Commerce. 

action:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 

summary:  On  October  7. 1986.  the 
Department  of  Commerce  published  the 
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preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  iron-metal  castings  from 
India.  The  review  covers  the  period 
January  1. 1984  through  December  31, 
1984  and  ten  programs. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  After  reviewing  all 
of  the  comments  received,  we  have 
determined  the  net  subsidy  for  the 
period  of  review  to  be  8.08  percent  ad 
valorem. 

EFFECTIVE  DATE:  December  22. 1966. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Silver  or  Paul  McGarr.  Office  of 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  7. 1986,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
35676)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  India  (October 
16, 1980,  46  FR  16921).  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Indian  manhole  covers  and 
frames,  clean-out  covers  and  frames, 
and  catch  basin  grates  and  frames.  Such 
merchandise  is  currently  classifiable 
under  items  657.0950  and  657.0990  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  period  January 
1, 1984  through  December  31, 1984  and 
ten  programs:  (1)  The  International  Price 
Reimbursement  Scheme  ("IPRS");  (2)  a 
rebate  upon  export  of  indirect  taxes 
under  the  Cash  Compensatory  Support 
program  ("CCS");  (3)  pre-shipment 
export  loans;  (4)  income  tax  deductions; 
(5)  grants  through  the  Market 
Development  Assistance  program;  (6) 
the  sale  of  Import  Replenishment 
Licenses;  (7)  extension  of  the  free  trade 
zones;  (8)  supply  of  raw  materials  at 
preferential  prices;  (9)  preferential 
freight  rates;  and  (10)  import  duty 
exemptions  available  to  100  percent 
export-oriented  units. 

Analysis  of  Conunents  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
petitioner.  Pinkerton  Foimdry.  Inc..  and 
other  domestic  producers  of  certain  iron 


metal  castings  ("the  domestic  industry"), 
and  the  responding  exporters,  RSI 
(India)  Pvt.,  Ltd.,  Kajaria  Castings  Pvt..' 
Ltd^  Kejriwal  Iron  &  Steel  Works. 
Serampore  Industries  Pvi^  Ltd..  Uma 
Iron  &  Steel  Co..  Commex  Corp.,  Govind 
Steel  Co..  and  East  Coast  Manufacturing 
&  Marketing  Pvt.,  Ltd.  ("the  exporters"), 
we  held  a  public  hearing  on  November 
6.1986. 

Comment  1:  The  exporters  argue  that 
the  IPRS  program  is  not  a  subsidy 
because:  (1)  The  program  is  the 
functional  equivalent  of  a  duty 
drawback  system  and  does  not  distort 
the  market  process  "by  artificially 
increasing  revenues  or  decreasing 
costs."  part  of  the  definition  of  a 
countervailable  subsidy  described  in 
"Identifying  and  Measuring  Subsidies 
Under  the  Countervailing  Duty  Law" 
(from  the  publication  the  Commerce 
Department  Speaks  on  Import 
Administration  and  Export 
Administration  1984,  PU  1984  at  315);  (2) 
the  IPRS  is  consistent  with  the 
substance,  if  not  the  letter,  of  item  (d)  of 
the  Illustrative  List  of  Export  Subsidies 
armexed  to  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI.  XVI.  and  XXIII  of  the 
General  Agreement  on  Tariffs  and 
Trade  ("the  Subsidies  Code")  and  the 
precedents  established  in  Certain  Steel 
Wire  Nails  from  Korea.  (47  FR  39549. 
September  8. 1982)  and  Oil  Country 
Tubular  Goods  from  Taiwan  (51  FR 
19583;  May  30. 1986);  (3)  the  Illustrative 
List  caimot  be  disregarded  in  the 
context  of  countervailing  duty  cases 
since  there  is  no  distinction  between 
countervailing  duty  and  dispute 
settlement  provisions  in  the  Subsidies 
Code,  and  because  section  771(5)  of  the 
Tariff  Act  incorporates  the  Ilustrative 
List  into  its  definition  of  subsidies;  and 
(4)  the  GATT  (General  Agreement  on 
Tariffs  and  Trade)  draft  panel  report  on 
pasta,  which  concerned  restitution 
payments  under  the  Common 
Agricultural  Policy  ("CAP")  of  the 
European  Community,  is  inapposite 
because  the  CAP  is  a  comprehensive, 
market  regulating  system  that  functions 
differently  from  the  IPRS. 

Department's  Position:  We  disagree. 
Given  the  facts  of  how  the  IPRS  program 
operates,  we  cannot  conclude  that  the 
IPRS  rebates  only  the  difference 
between  domestic  and  international 
prices  for  pig  iron  consumed  in  castings 
exports.  The  international  price  used  to 
calculate  the  rebate  is  based  on  a 
government  contract  purchase  price  for 
pig  iron  from  an  earlier  period,  and  we 
do  not  know  to  what  extent  it  reflects 
current  international  prices  for  pig  iron. 
In  addition,  the  rebate  formula  is  based 
on  a  standard  factor  of  70  percent  of  the 


exported  castings  by  weight  (110  percent 
during  the  latter  part  of  the  review 
period).  I.e.,  the  rebate  was  calculated 
as  if  pig  iron  constituted  70  percent  of 
the  total  volume  of  pig  iron  and  scrap 
consumed  in  the  manufacture  of 
castings.  Among  the  exporters  we 
verified,  however,  we  found  that  the 
actual  consumption  of  pig  iron  was 
significantly  lower  than  ^is  standard 
factor. 

In  the  precedents  concerning  exports 
from  Korea  and  Taiwan  cited  by  the 
exporters,  we  determined  that  the  two- 
tier  pricing  policies  of  producers  of  the 
relevant  input  (depending  on  whether 
the  input  was  used  for  domestic  or 
export  sale)  were  commercial  responses 
to  segmented  markets  and  the  price 
differentials  were  a  direct  function  of 
the  amount  of  import  duties  on  the  input. 
In  India,  the  Joint  Plant  Committee,  a 
government-directed  organization 
comprised  largely  of  pig  iron  and  steel 
producers,  regulates  the  domestic  pig 
iron  price  and  determines  the  rate  of 
rebate,  with  no  apparent  relationship 
existing  between  the  amount  of  rebate 
and  the  actual  consumption  of  pig  iron. 

Because  of  these  difficulties,  we 
cannot  determine  whether  the  IPRS  is 
non-distortive  of  market  forces,  a 
functional  equivalent  of  duty  drawback, 
or  consistent  with  item  (d)  of  the 
Illustrative  List. 

Therefore,  we  have  determined  that 
the  IPRS  rebate  is  a  direct  export 
subsidy  and  countervailable  in  its 
entirety. 

Comment  2:  The  domestic  industry 
maintains  that,  because  the  exporters 
submitted  a  deficient  response,  the 
Department  should  use  the  best 
information  available  with  respect  to  the 
IPRS  program.  In  particular,  the 
domestic  industry  (citing  examples  from 
the  verification  report)  noted  that:  (1) 
The  questionnaire  response  did  not 
include  the  value  of  all  IPRS  rebates 
received  as  well  as  the  date  of 
application,  receipt  and  use  of  those 
rebates  [e.g..  RSI  failed  to  report  a  claim 
received  during  1984.  and  Govind  failed 
to  report  any  claims  or  payments  made 
during  1984);  (2)  merchant  exporters 
failed  to  provide  complete  information 
regarding  the  IPRS  benefits  received  by 
both  manufacturer  and  exporter,  which 
led  to  the  underreporting  of  such 
countervailable  benefits  [e.g..  Kajaria 
did  not  report  the  IPRS  benefits  received 
by  its  supplier;  Commex  failed  to  report 
the  benefits  it  received  from  Uma,  its 
manufacturer  and  East  Coast  reported 
no  benefits  at  all);  (3)  the  exporters 
failed  to  establish  any  correlation 
between  the  date  that  IPRS  payments 
are  received  and  the  date  that  castings 


457W  Fad»fl  Regbter  /  VoL  51,  No.  2*6  /  Monday.  December  22.  1886  /  Notk«s 


are  exported,  without  which  the 
Department  cannot  be  sure  it  haa 
complete  information  with  regard  to  the 
total  amount  of  IPRS  benefits  received. 
Failure  to  use  the  best  infonnation 
available  under  these  circumstances 
would  reward  the  exporters  for  lack  of 
cooperation  and  incomplete 
questionnaire  responses. 

The  exporters  claim  that,  if  the 
Department  considers  the  IPRS  to  be  a 
subsidy,  it  should  revise  its  calculations 
for  three  companies  because  their 
reported  IPRS  benefits  were  based  on 
their  total  castings  exports,  not  just  the 
castings  subject  to  the  order.  Since  the 
exporters  raised  this  issue  for  the  First 
time  at  the  hearing,  the  domestic 
industry  objects  to  such  a  revision 
because  it  would  be  based  on  untimely 
and  inveriHed  information. 

Departments Postion:  We  consider 
the  data  we  received  sufficient  %«th 
respect  to  the  IPRS  program  and  are. 
therefore,  not  resorting  to  the  best 
information  othewise  available  in 
calculating  the  country-wide  rate.  With 
the  excepton  of  the  IPRS  benefits 
received  by  Kaiaria's  supplier,  the 
deficiencies  in  the  response  were 
corrected  during  verification. 

We  were  able  to  determine  at 
verification  all  of  RSI's  IPRS  receipts 
during  19M.  We  also  verified  that 
Govind  did  not  receive  any  IPRS 
payments  in  1984.  The  merchant 
exporter.  Uma.  Commex'  supplier, 
reported  the  benefits  it  had  received, 
and  Commex  was  able  to  demonstrate 
the  amount  it  received  from  Uma.  We 
considered  the  IPRS  benefits  received 
by  both  Uma  and  Commex  in  the 
calculation  of  the  country-wide  IPRS 
benefit  for  the  review  period.  Because 
Kajaria  was  unable  to  provide 
infonnation  concerning  the  IPRS  benefit 
received  by  its  supplier,  we  have 
increased  the  amount  attributed  to 
castings  exported  by  Kajaria.  We  based 
this  adjustment  on  the  average 
differential  between  the  domestic  and 
"international"  prices  for  pig  iron  that 
were  used  when  calculating  the  IPRS 
benefit.  We  multiplied  this  differential 
by  70  percent  of  the  total  tonnage  of 
castings  exported  to  the  United  States 
by  Kajaria  and  divided  the  result  in  half, 
since  this  was  the  average  percentage  of 
the  benefit  passed  from  manufacturer  to 
exporter  that  we  verified  with  other 
suppliers/exporters.  We  also  revised  the 
calculations  for  Serampore  by  allocating 
the  IPRS  benefits  over  its  total  exports 
of  castings  because  we  verified  that  this 
was  the  basis  used  for  reporting  the 
company's  benefits.  In  calculating  the 
benefit  from  the  IPRS  program,  we 
weighted  each  company's  ad  valorem 


benefit  by  its  share  of  exports  to  the 
United  States,  excluding  East  Coast  (see 
explanation  in  the  response  to  Comment 
10].  and  we  now  find  the  1964  benefit 
from  the  IPRS  program  to  be  7.31  percent 
ad  vaiorem. 

Comment  3;  The  exporters  argue  that 
the  benefit  from  the  IPRS  program  is 
overstated,  claiming  that  it  should  be 
offset  by  the  cost  of  the  Rs.  75/metric 
ton  for  the  Engineering  Goods  Export 
Assistance  Fund  ("EGEAF~)  levy 
collected  on  purchases  of  pig  iron. 

Department's  Position:  We  disagree. 
The  EGBAF  levy  is  a  tax  paid  by  all 
consumers  of  pig  iron,  not  just  exporters. 
It  is  not  a  payment  required  to  qualify 
for  the  IPRS  benefit  and.  therefore,  does 
not  constitute  an  offset  to  the  IPRS 
benefit  as  defined  in  section  771(6]  of 
the  Tariff  Act. 

Comment  4:  The  domestic  industry 
claims  that,  in  calculating  the 
permissible  tjmount  of  the  indirect  tax 
rebate  in  its  determination  on  the  CCS 
program,  the  Department  overstated  the 
average  indirect  tax  incidence  per 
metric  ton  of  finished  castings  by  using 
the  gross  price  of  pig  iron.  Since  the 
IPRS  rebate  effectively  lowers  Oie  price 
of  pig  iron,  the  Department  should  use 
the  net  price  of  pig  iron,  after  the  IPRS 
payments  have  been  deducted,  when 
calculating  the  indirect  tax  incidence  on 
castings. 

Department's  Position:  We  disagree. 
We  verified  that  exporters  paid  indirect 
taxes  on  the  published  (gross)  price  of 
pig  iron,  not  on  the  net  price.  Therefore, 
the  basis  for  our  calculation  of  indirect 
tax  incidence  is  correct. 

Comment  5:  The  domestic  industry 
argues  that  the  administrative  record 
does  not  show  that  castings  exporters 
paid  the  Freight  Equalization  Fund 
("FEF"]  levy  during  the  review  period. 
Therefore,  the  Department  should  not 
include  the  levy  as  an  allowable  indirect 
tax  in  its  CCS  rebate  calculations. 

The  Department  verified  that  the 
EGEAF  levy  was  not  collected  between 
April  1982  and  June  1984.  Since  the  FEF 
levy  and  excise  duties  are,  along  with 
the  EGEAF  levy,  elements  included  in 
the  pig  iron  price,  it  is  probable  that  they 
were  not  collected  as  well  Therefore, 
these  taxes  should  not  be  considered  an 
allowable  part  of  the  CCS  rebate  to 
castings  exporters  during  calendar  year 
1984. 

Department's  Position:  We  disagree. 
The  domestic  industry  has  erroneously 
assumed  that,  because  EGEAG  levies 
were  not  collected  through  June  1984, 
the  FEF  levies  were  also  not  collected 
for  the  same  period.  The  FEF  lelvy  was 
included  in  the  price  of  pig  iron,  and  we 


have  correctly  included  the  FEF  levy  as 
an  allowable  tax  in  the  CCS  rebate. 

Comment  6:  The  exporters  claim  that 
the  Department  overstated  the  benefit 
from  the  pre-shipment  financing 
program  by  using  an  incorrect 
commercial  benchmark  of  18  percent  to 
calculate  the  benefit  The  commercial 
rate  which  the  Department  verified 
varied  between  16.5  percent  and  18 
percent  during  1984,  depending  on  the 
level  of  borrowing.  Using  the  maximum 
rate  penalizes  the  exporters  for  no 
reason,  and  the  Department  should 
instead  have  used  an  average  rate  of 
17.25  percent 

Department's  Position:  We  chose  a 
commerical  benchmark  of  18  percent 
because  we  were  not  able  to  verify  with 
any  accuracy  a  national  average  interest 
rate  for  short-term  commercial  loans. 
Infonnation  obtained  from  commercial 
banks  indicates  that  rates  on  non- 
preferential  loans  ranged  between  16.5 
and  l8  percent  depending  on  the  size  of 
the  loan.  We  chose  the  high  end  of  the 
range  for  short-term  financing  because 
we  could  not  know  what  the  rate  would 
be  to  the  exporters. 

Comment  7:  The  exporters  argue  that 
the  Department  should  deduct  ^e  cost 
of  export  credit  insurance  from  the 
benefit  received  under  pre-shipment 
financing  because  the  cost  to  credit 
insurance  is  mandatory  in  order  to 
receive  the  pre-shipment  financing. 

Department 's  Position:  We  disagree. 
The  cost  of  export  credit  insurance  is 
not  an  offset  to  a  benefit  as  defined  by 
section  771(6](A)  of  the  Tariff  Act 
Credit  insurance  is  part  of  the  cost  of 
obtaining  pre-shipment  financing  and,  as 
such,  would  be  part  of  the  calculation  of 
the  effective  interest  on  these  loana. 
However,  we  lack  sufficient  information 
to  determine  an  effective  interest  rata 
benchmark.  Therefore,  we  can  only 
compare  a  nominal  interest  rate 
benchmark  to  a  nominal  preferential 
interest  rate. 

Comment  8:  The  domestic  industry 
claims  that  the  Department  erroneously 
determined  that  the  exporters  did  not 
use  Market  Development  Assistance 
("MDA]  grants  during  1984.  The 
domestic  industry  had  specifically 
requested  that  the  Department  verify  the 
receipt  of  a  grant  by  S-K  Iron  Foundry  & 
Engineering  Company  received  in  1963, 
yet  the  Department  failed  to  verify  this 
company. 

Department's  Position:  We  received 
questionnaire  responses  from  exporters 
that  covered  over  85  percent  of  exports 
of  the  merchandise  covered  by  the 
order,  but  S-K  Iron  Foondry  & 
Engineering  Company  was  not  among 
the  respondents.  None  of  the 
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respondents  reported  receipt  of  an  MDA 
grant  in  1984,  and  we  verified  that  this 
was  accurate.  We  also  reviewed  a 
statement  issued  by  the  Indian  Ministry 
of  Commerce  that  no  exporters  of  this 
merchandise  received  MDA  grants 
during  1984. 

Comment  9:  The  domestic  industry 
argues  that  the  Department  should 
establish  company-specific  rates,  rather 
than  a  weighted-average  country-wide 
rate,  and  cites  Phillip  Brothers,  Inc.  v. 
United  States.  10  CIT.  Slip  Op.  86-16  at 
11  (February  14. 1986],  in  which  the 
Court  required  company-specific  rates  if 
the  company  rates  were  materially 
different. 

The  exporters  argue  that  the  request 
for  company-specific  rates  should  be 
denied  because  it  runs  counter  to  the 
Department's  stated  policy  in  setting  a 
country-wide  rate.  Contrary  to  the 
domestic  industry's  claim,  Phillip 
Brothers,  Inc.  v.  United  States  actually 
supports  country-wide  rates  and  allows 
company-specific  rates  only  if  the 
differential  between  the  company-rate 
and  the  weighted-average  rate  was 
significant,  a  test  not  met  in  this  case. 
The  Court  held  that  the  purpose  of  the 
company-specific  provision  was  to 
allow  importers  to  obtain  lower 
company-specific  rates  if  they  bought 
from  less  subsidized  suppliers,  not  to 
allow  a  U.S.  industry  to  request 
company-specific  rates  at  its  discretion. 

Department's  Position:  We  only 
establish  company-specific  rates  under 
section  706(a](2)  of  the  Tariff  Act  if  the 
rates  between  companies  are 
significantly  different  After 
recalculating  the  rates  for  individual 
exporters,  we  find  that  the  rates  are  not 
significantly  different  and  will  apply 
countervailing  duties  on  a  country-wide 
basis. 

Comment  10:  The  domestic  industry 
asserts  that  the  responses  irom  Kajaria, 
Govind.  and  East  Coast  are  insufficient 
and  contends  that  if  the  Department 
calculates  a  weighted-average  country- 
wide rate,  the  exports  from  other 
companies  to  the  United  States  should 
not  be  included  in  calculating  that 
average. 

Department's  Position:  We  used  the 
information  from  Kajaria  and  Govind 
because  we  remedied  the  deficiencies  at 
verification.  Since  we  did  not  verify  the 
response  from  the  East  Coast  and 
consider  that  response  inadequate,  we 
have  not  used  the  information  in  that 
response  for  calculating  the  benefits 
from  any  of  the  programs. 

Final  Results  of  Review 

After  considering  all  of  the  comments 
received,  we  determine  that  net  subsidy 
for  the  period  January  1, 1984  through 


December  31, 1984  to  be  8.08  percent  ad 
valorem. 

The  Department  will  instruct  the 
Customs  Service  to  assess 
coimtervaUing  duties  of  8.08  percent  of 
the  f  o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1, 1984.  and  on  or  before 
December  31, 1984. 

The  Department  will  also  instruct  the 
Customs  Service  to  collect  cash  deposits 
of  estimated  countervailing  duties,  as 
provided  by  section  751(a](l)  of  the 
Tariff  Act  of  8.08  percent  of  the  f.o.b. 
invoice  price  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  the  Tariff  Act  {19  U.S.C.  1675(a)(l]) 
and  S  355.10  of  the  Commerce 
Regulations  (19  CFR  355.10). 

Dated:  December  16, 1986. 
Gilbert  B.  KapUn, 
Deputy  Assistant  Secretary.  Import 
Administration. 

[FR  Doc.  86-28657  Filed  12-19-86;  8:45  am] 
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Massachusetts  Institute  of 
Technology,  Decision  on  Application 
for  Duty*Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW..  Washington. 
DC. 

Docket  Number  88-331.  Applicant: 
Massachusetts  Institute  of  Technology, 
Cambridge,  MA  02139.  Instrument:  Atom 
Probe/Field  Ion  Microscope,  Model  FIM 
100.  Manufacturer  VG  Scientific 
Limited,  United  IGngdom.  Intended  use: 
See  notice  at  51  FR  37623. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument  is 
capable  of  measuring  manganese  in  the 
presence  of  iron  and  chromium  at  levels 
in  the  0.5-2%  range  and  provides  a 
guaranteed  resolution  (full-width  half 
max]  of  1000.  This  capability  is  pertinent 
to  the  applicant's  intended  purpose.  We 


know  of  no  domestic  instrument  or 

apparatus  of  equivalent  scientific  value 

to  the  foreign  instrument  for  the 

applicant's  intended  use. 

Frank  W.  CtmI. 

Director,  Statutory  Import  Programs  Staff. 

(FR  Doc.  06-28656  Filed  12-19-86:  8:45  am] 

■tUJNa  CODE  MW-OS-M 


Purdue  Unhfersity;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-^1, 
80  Stat  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  Number:  86-178.  Applicant: 
Purdue  University,  West  Lafayette,  IN 
47907.  Instrument:  Flash  Analog  to 
Digital  Converter  and  Computer 
Interface,  Model  DL  300.  Manufacturer 
Dr.  B.  Struck,  West  Germany.  Intended 
use:  See  noUce  at  51  FR  15821. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument  is  an 
accessory  which  provides  a  100 
megacycle  sampling  rate  and  over  1000 
parallel  channels  for  processing  sub- 
atomic coUision  products.  The  National 
Bureau  of  Standards  advises  in  its 
memorandum  dated  October  9, 1986  that 
(1]  this  capability  is  pertirfent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel,  \^ 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  86-28659  Filed  12-l»-8e;  8:45  am) 
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University  of  Kansas;  Decision  on 
Application  for  Duty-Free  Entry  ot 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
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80  Stat  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC 

Docket  Number  88-334.  Applicant 
University  of  Kansas,  Lawrence.  KS 
^86045.  Instrument:  Mass  Spectrometer, 
Model  VG  Sector  with  Accessories. 
Manufacturer  VG  Isotopes  Limited, 
United  Kingdom.  Intended  use:  See 
notice  at  51  FR  37823. 

Comments:  None  received. 

Decision:  Approved.  No  domestic 
manufacturer  was  both  "able  and 
willing"  to  manufacture  an  instnmient  or 
apparatus  of  equivalent  scientiRc  value 
to  the  foreign  instrument  for  such 
purposes  as  the  instrument  was 
intended  to  be  used,  and  have  it 
available  to  the  applicant  without 
unreasonable  delay  in  accordance  with 
i  3m.5(dl(2)  of  the  regulations,  at  the 
time  the  foreign  instrument  was  ordered 
(June  9, 1986). 

Reasons:  The  foreign  instrument  is 
equipped  with  a  fully  automated 
multiple  (6)  collector  system  capable  of 
providing  an  external  precision  on 
Neodymium  (300  ng)  of  0.003%.  This 
capability  is  pertinent  to  the  applicant's 
intended  purposes.  We  know  of  no 
domestic  manufacturer  both  able  and 
willing  to  provide  an  instnmient  with 
the  required  features  at  the  time  the 
foreign  instrument  was  ordered. 

As  to  the  domestic  availability  of 
instnunente,  S  301.5(dK2)  of  the 
regulations  provides  thai  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  unreasonable 
delay,  "the  normal  commercial  practices 
applicable  to  the  production  and 
delivery  of  instruments  of  the  same 
general  category  shall  be  taken  into 
account,  as  well  as  other  factors  which 
in  the  Director's  judgment  are 
reasonable  to  take  into  account  under 
the  circimistances  of  a  particular  case." 
This  subsection  also  provides  that,  if  "a 
domestic  manufacturer  was  formally 
requested  to  bid  an  instrument,  without 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instnunent  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instrument." 

The  regulations  reqirire  that  domestic 
manufacturers  be  boUi  "able  and 
willing"  to  produce  an  Instrument  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  an  applicant,  as  in 
this  case,  received  no  bid  response  to  « 
formal  request  for  quotation  sent  to  the 


Nuclide  Corporation,  it  is  apparent  that 
the  domestic  manufacturer  was  either 
not  able  or  not  willing  to  produce  an 
instrument  of  equivalent  scientific  value 
to  the  foreign  instrument  for  such 
purposes  as  the  foreign  instrument  was 
intended  to  be  used  at  the  time  the 
foreign  instrument  was  ordered. 
Frank  W.  CraeL 

Dinctar,  Statutorf  Import  Programa  Staff. 
[FR  Doc.  86-28680  FUed  l»-l»-«6;  8:45  am] 
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Vstsrsns  AdmMitnrtion  MwHcal 
C«nt«r  at  al;  AppNcation  for  Duty-f  r«« 
Entry  of  Sciontifte  tnstnimonts 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  StaL  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
S  301.5(a)(3)  and  (a)(4)  of  the  regulaUons 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington. 
DC  2023a  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
"P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW..  Washington.  DC. 

Docket  Number  88-321R.  Applicant: 
Veterans  Administration  Medical 
Center,  Clinical  Laboratory  (113).  2100 
Ridgecrest  Drive,  BE.,  Albuquerque,  NM 
67106.  Instrument:  Electron  Microscope, 
Model  EM-IO-CR.  Manufacturer  Carl 
Zeiss  Inc.,  West  Germany.  INTENDED 
USE:  The  instrument  is  intended  to  be 
used  for  the  following  ongoing  scientific 
research: 

(1)  Immunocytochemical 
investigations  of  endocrine  cells: 

(2)  Ultrastnictural  identification  of  the 
lymphatic  distribution  in  normal, 
diseased  and  neoplastic  gastric  mucosa; 

(3)  Immunoelectron-cytochemical 
marking  of  lecithins,  and 

(4)  Studies  of  effects  of  cis*platinum 
and  the  nervous  system. 

Application  received  by 
Commissioner  of  Customs:  September 
22,1986. 

Docket  Number  87-053.  Applicant- 
University  of  Penns]rvania.  415  S. 
University  Avenue,  Philadelphia.  PA 
19104.  Instrument  3-Dimensional 
Hydraulic  Micromanipulator,  Model 
MO-103M-R.  Manufacturer  Narishige 
Scienti^c  Instrument  Laboratory.  Japan. 
Intended  Use:  The  instrument  will  be 
used  in  scientific  experiment  with  the 


aim  of  understanding  the  cell — all 
interaction  that  occurs  during  embryonic 
development  Application  Received  by 
Conuiissioner  of  Customs:  November 
24,1986. 

Docket  Number  87-054.  Applicant: 
Howard  Hughes  Medical  Institute, 
Baylor  College  of  Medicine.  HHMi 
Business  Office,  room  M904, 1200 
Moursund  Avenue,  Houston.  TX  77030. 
Instrument  Mass  Spectrometer,  Model 
ZAB-SEQ.  Manufacturer  VG  Analytical 
Ltd.,  United  Kingdom.  Intended  use:  The 
instrument  is  intended  to  be  used  for 
mass  spectrometry  in  the  following 
studies: 

(1)  Increased  sensitivity  of  detection 
of  derivatized  amino  acids  cleared  from 
proteins/peptides  by  the  gas  chase 
microsequencer. 

(2)  Structural  identification  of  unusual 
amino  acids  and  unknown  products 
from  conventional  protein/peptide 
mierosequencing. 

(3)  FAB-ZAB-Q  analysis  and 
sequencing  of  low  molecular  weight 
peptides  or  selectively  fragmented 
proteins  in  the  range  of  10,000  to  15,000 
daltons.  particularly  biological  proteins 
available  in  very  small  quantities. 

(4)  Comparison  of  peptide  mixtures  of 
similar  or  identical  composition. 

(5)  Comparisons  of  domain  structure 
of  hydrolyzed  molecules  to  provide 
insight  into  the  structural  basis  of  the 
differences  in  the  size  of  the  polypeptide 
backbone  of  various  MHC  class  I 
molecules. 

(6)  Improved  and  more  rapid 
structural  analyses  of  proteins  and 
peptides  with  blocked  amino  or  carboxy 
termini. 

(7)  Comparison  of  peptides  structures 
for  changes  in  neutral  amino  acids. 
Application  received  by  Commissioner 
of  Customs:  November  25, 1986. 

Docket  Number  87-055.  Applicant: 
Bates  College,  Chemistry  Department 
220  Andrews  Road.  Lewiston.  ME  04240. 
Instrument:  Rapid  Kinetics  Accessory 
for  UV/VIS  Spectrophotometers  and 
Spectrofluorimeters,  Model  SFA-11. 
Manufacturer  Hi-Tech  Scientific  Ltd., 
United  Kingdom.  Intended  use:  The 
instrument  is  intended  to  be  used  for 
studies  of  rapid  chemical  kinetics 
reactions  in  the  course  Chem  306 
Physical  Chemistry.  Application 
received  by  Commissioner  of  Customs: 
November  25, 1986. 

Docket  Niunber.  87-056.  Applicant: 
Argonne  National  Laboratory,  9700 
South  Cass  avenue.  Argonne,  IL  60439- 
4637.  Instrument:  EMG-201  Excimer 
Laser  and  FL  3002  Dye  Laser. 
Manufacturer  Lambda  Phyrik.  West 
Germany.  Intended  use:  The  instrument 
is  intended  to  be  used  to  provide  laser 


photothermel  {e^  flMtoaoeitttic 
thermal  lensing.  photodeAectien}  aad 
laser  induced  Huoresoenca  tookiiiqttes 
for  characterization  sf  ground  watJer 
solutions  of  actinides  (&g.  U,  Pu,  Am, 
Np).  Information  generated  in  the 
experiments  shall  provided  a  data  base 
for  thermodynamic  properties  of  these 
elements  under  conditions  relevant  to 
nuclear  waste  repositories.  Application 
received  by  Commissioner  of  Customs: 
Noveatber  25. 19S6. 

Docket  fkimber  87-058.  Applicant: 
Hunter  OoUege  of  the  Cfty  University  of 
New  York  and  Dormitory  Atrthority,  695 
Park  AvcmiE.  New  York,  NY  lOOn. 
Instrument:  Electron  Microscope.  Model 
H-6aD  with  Accessories.  Manufacturer: 
Nissei  Sangyo  (Hitachi  Ud.j,  fapaa. 
Inteaded  use:  The  iastnunait  will  be 
used  for  studies  of  a  -variety  of  tissnes, 
cells  and  soboellu4ar  stractures  down  to 
the  nmcRnnolecutar  level.  The 
experiments  to  be  conducted  iitdude  the 
isolation  of  subceflular  structures  by 
means  of  fractionation  techniques  [e^ 
microtubule  arrays,  ribosomes, 
photosynthetic  membranes),  the 
localixatMMi  and  idefitiBcatian  at  prolein 
coapaBcnte  by  moesa  of  antibody 
labelling  and  the  monitoring  of  internal 
and  external  oeRulaT  stractural  changes 
which  accompany  pibysiologinal 
activities,  genetic  anomalies  and  cellular 
differentiation.  In  addition,  the 
instnunent  will  be  used  lor  teaching 
purposes  in  the  coarses:  Cell  Fine 
Structure.  Laboratory  «a  Cytology  and 
Fine  Stmctrm,  Cell  Biology.  Research 
Tutorial.  Honors  Research  and  Mastera 
and  Doctoral  Retearch  Tutorials. 
Application  received  by  Commissioner 
of  Customs:  November  26. 1986. 

Docket  Number:  87-059.  Applicant: 
Hawaii  laslitute  of  Geophysics,  2525 
Correa  Road.  Honokdu,  HI  96822. 
Instrument  X-Ray  Mode  Umt.  Mnlel  H- 
7811.  MwawfactTec  NmstA  Sugyo, 
Japan.  Intended  use:  The  instrument  4a 
an  BU^eaguiy  to  an  existing  electron 
microscope  beiiig  ireed  for  variouB 
associated  experiments.  Of  particular 
interest  are  studies  of  the  ultrastructura 
of  oiigaaisais  aad  tke  obeaucal  ideati^ 
and  mmeralogy  of  aucpended  mariae 
particuilBtee,  eeBthanaai  deposits  and 
soik.  Tlie  ioMnmeaC  win  also  be  \iaed 
to  teach  practical  and  ttieoreticel 
electron  miciuauupy  to  gi  aduate  and 
exceptional  undeigradtrate  students  in 
the  course  "Analytical  Electron 
Microscopy.'"  Application  received  by 
Commissioner  <j  Caatoms:  December  2, 
1988. 

Docket  Numbcc  IF-OflO.  ApfUcamt 
Ha  w«ii  iMttaAa  «f  Gec^ysks.  JSK 
Coviva  Hoao,  neROvun,  rfl  O08Z&. 
Instrumertt:  EDX  lirteifaie  Parts  Kn. 


Model  H-6015.  MaMtfafiturer  HOsad 
Sangyo.  faptnL  fBtotrded  ate:  Ttie 
instrument  is  an  accessory  to  aa  exietiqg 
electron  microscope  being  used  for 
varieas  asaooiated  cxpciuaenta.  Of 
particular  interest  are  studies  of  the 
ultrastructura  of  oi^nisDU  and  the 
chemical  identity  and  mineralogy  (d 
suspended  marine  particulates, 
geothermal  deposits  and  soils.  The 
instrument  will  also  be  used  to  teach 
practical  and  theoretical  electron 
microscopy  te  graduate  and  exceptional 
undergraduate  students  in  the  course 
"Analytical  Qectron  Microscopy." 
Application  received  by  Comaiissioner 
of  Customs:  December  2, 1986. 

Docket  Number  87-061.  Applicant 
Hawaii  Institute  of  Geophysics,  2525 
Correa  Road.  Honolulu.  iU  96822. 
Instrument:  Digital  Scan  Interface, 
Model  EMO-0500.  Manufacturer  Nissei 
Sangyo,  Japan.  Intended  use:  'pie 
instrument  is  an  accessory  to  an  existing 
electron  microscope  being  used  for 
various  associated  experiments.  Of 
particnlaT  tnterest  are  studies  of  the 
ultrastrueture  of  organisms  and  the 
chemicri  identity  and  mineralogy  of 
suspended  marine  particulates, 
geothermal  deposits  and  soils.  The 
instrument  will  also  be  used  to  teach 
practical  and  theoretical  electron 
microacepy  to  graduate  and  exceptional 
undergraduate  atadents  »i  6te  co<B«e 
"Analyticjd  EleckxMi  Micraecopy.** 
AppltGaiioB  recaived  by  Oorammioner 
of  OastontK  December  2, 198& 

Dackflft  WamUu.  «7-«8£.  Applicant 
Unhranity  of  Fhirida,  DufmAmenA  of 
Chemistry.  Gatoesville.  FL  33811. 
Instrumeort:  Naaoaecead  Hnomcenoe 
SpectatMMfter  System  2000. 
Man«£M:tiaKc  Awtoohmiiiiral  Resaardi 
Associates,  Canada.  Intended  «8e:  Die 
instrumeat  ia  ia>ended  1o  be  aeed  for  tbe 
study  of  molecules  which  have  been 
specially  synthesized  to  imHargn 
intramolecular  excited  stale  ekiotron 
transfer  reactions  and  for  study  of  the 
interaction  of  ViologiGaTly  relevant 
molecules  ^araino  acids  and  peptides] 
with  membrane  model  systems  (e.g.. 
suifactant  micelles  and  vesicles.  The 
objectives  trffteTeseardi  are:  {!)  To 
provide  fornlamRilal  information 
regarding  the  Hiedianlsm  of  charge 
transfer  inoutHSts  4n  biological  and 
chemical  ayelwiis  and  f  2)  to  understand 
at  a  basic  law^  llie  tnterecHon  of 
bionolecalea  wMi  lipid  nwinbraiies. 
AniEcatien  ncaived  by  Comnisaioner 
of  Customs:  December  2,  IBQB. 
Frank  W.I 


NaiioiMi  loonnmi  fntvrnmion 


lnt«Mlf»  OfSNl  CKCkMlvo  Mtent 
UcwiMi  AyilTodi  IndiMlrtM,  Inc. 

The  Natioael  Technical  iafamattai 
Service  (NHS).  US.  Department  of 
Coounerca.  intends  tenant  to  Agri-Tech 
Industries,  Inc.,  having  a  place  of 
business  at  Gibson  City,  iL,  an  exdnaive 
right  in  dte  United  States  end  oertata 
foreign  couBtnea  to  aiiafacture,  use 
and  sell  prodtnsts  eaibodied  m  the 
inventions  entitled  "Depadabie  Starek- 
Based  Agnodtural  Mokh  Films."  US. 
Patent  SiM&ltf5.  "Biodegradable  Starah- 
Based  Films,"  U.S.  Patent  4,133.784  and 
"Biodegradable  Starch-Based  Blown 
Films,"  U.S.  Patent  4,337,181.  The  patent 
rights  in  diese  inventions  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secietaiy  of  Agricalture. 

The  proposed  exclusive  licenae  wiU 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.  The  proposed  license 
may  be  granted  mdeas,  within  sixty 
days  from  the  date  of  this  pubhshed 
Notice.  NnS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  licenae  would  not 
serve  the  pubMc  interest. 

Imiuiries.  oomnents  aad  other 
materials  releliDg  to  the  proposed 
license  OMiet  be  SHbmitted  within  the 
above  {|Mcified  4(Vday  period  and 
shoold  be  addreased  to  Douglas  |. 
Cnaapiea.  Ofiioe  ot  Federal  Patesrt 
Licenaiag.  NTIS.  Sox  MZ3.  Sprit^field. 
VA  22151. 
Douglas  J.  CampUm, 

Patau  LicmttiKg  Spedalmt,  Of^oe  ofFaderal 
Patmtt  LnmaaHg.  <US:  O^mtmmtef 
OamtiuMve,  National  rmJumaU  btfm  uiutmn 
ServioB. 
[FR  Doc.  W~2mn  Filed  U-ld-aa;  8:«S  oi^ 


IntMitTo 
IJc«ns«;Coal 


[FR  Doc.  88-tB8Bl  VRed  11—1^48;  V:4S  an^ 


The  National  Technical  laforaiatioa 
Service  (NHS).  U^  DepartaeBt  of 
Commerce,  intends  to  grant  to  Coal 
Dynamics  Caiporadon.  having  a  place  of 
business  Ai.  Camp  HiU,  PA,  an  exclusive 
right  in  the  United  Statea  to  practice 
meftods  embodied  in  the  invention 
entitled  "Method  for  Controlled  Burnout 
of  Abandoned  Coal  Mines  and  Waste 
Banks,"  U.S.  Palant  4.387,6^  The  patent 
rights  in  this  Invention  have  been 
assigned  to  the  United  States  of 
Amoica,  as  represented  by  the 
Secretary  of  the  Interior. 
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The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  die  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  within  the 
above  specified  60-day  period  and 
should  be  addressed  to  Douglas ). 
Campion,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151. 
DougUs  |.  Campion. 

Patent  Licensing  Specialist,  Office  of  Federal 
Patent  Licensing.  U.S.  Department  of 
Commerce.  National  Technical  Information 
Service. 

(FR  Doc.  86-28676  Filed  12-19-«6;  8:45  am] 
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Intent  to  Grant  Exclusive  Patent 
License.  Digital/ Analog  Design 
Associates 

The  National  Technical  Informaton 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Digital/ 
Analog  Design  Associates,  having  a 
place  of  business  at  New  York,  NY,  an 
exclusive  right  in  the  United  States  to 
manufacture,  use  and  sell  products 
embodied  in  the  invention  entitled 
"Image  Processor,"  U.S.  Patent  4,611,055. 
The  patent  rights  in  this  invention  have 
been  assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  pubhc  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  within  the 
above  specified  60-day  period  and 
should  be  addressed  to  Douglas  J. 
Campion,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151. 
DougUf  ].  Campion. 

Patent  Licensing  Specialist.  U.S.  Department 
of  Commerce.  National  Technical  Information 
Service. 

IFR  Doc.  86-28677  Fited  12-19-86;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Restraint  Limit  for  Certain  Man- 
Made  Rber  Textile  Products  Produced 
or  Manufactured  In  Costa  Rica, 
Effective  on  January  1, 1987 

December  16. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1. 
1987.  For  further  information  contact 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
February  7  and  8, 1984  between  the 
Governments  of  the  United  States  and 
Costa  Rica  establishes  a  restraint  limit 
of  2.528,526  dozen  for  man-made  fiber 
brassieres  in  Category  649,  produced  or 
manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month 
period  beginning  on  January  1, 1987  and 
extending  through  December  31, 1987. 
The  letter  to  the  Commissioner  of 
Customs  which  follows  this  notice 
establishes  this  limit. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  .S5607),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1986). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 


assist  only  in  the  implementation  of 

certain  of  its  provisions. 

William  H.  Houston  lU, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

December  16. 1988. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agri-:ultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  pursuant  to  the 
Bilateral  Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  February  7  and  8, 1984, 
between  the  Governments  of  the  United 
States  and  Costa  Rica:  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3. 1972.  as  amended,  you  are 
directed  to  prohibit  efl'ective  on  January  1, 
1987,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  man-made 
Tiber  textile  products  in  Category  649, 
produced  or  manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month  period 
which  begins  on  January  1. 1987  and  extepda 
through  December  31. 1987  in  excess  of 
2,528.526  dozen. 

In  carrying  out  this  directive,  entries  of 
textile  products  in  Category  649,  produced  or 
manufactured  in  Costa  Rica,  which  have  t>een 
exported  to  the  United  States  on  and  after 
January  1. 1986  and  extending  through 
December  31. 1986.  shall  to  the  extent  of  any 
unfilled  balance,  be  charged  against  the  Umll 
established  for  such  goods  during  that 
twelve-month  period.  In  the  event  the  limit 
established  for  that  period  has  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  limit  set  forth  in  this 
letter. 

The  limit  set  forth  al>ove  is  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 
February  7  and  8. 1984,  which  provide,  in 
part,  that:  (1)  The  specific  limit  may  be 
increased  for  carryover  and  carryforward 
and  (2)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve 
problems  arising  in  the  implementation  of  the 
agreement. 

A  description  of  the  cotton,  wool  and  man- 
made  fiber  textile  categories  in  terms  of 
T.S.U.S.A.  numbers  was  published  in  the 
Federal  Register  on  December  13. 1982  (47  FR 
65709),  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924).  December 
14. 1963  (48  FR  55607,  December  30. 1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397).  June  28, 
1984  (49  FR  26622).  July  16,  1984  (49  FR  28754). 
November  9, 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
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exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553laf[l). 

William  H.  Houston  W, 

Chairman.  CommiUee/ortheJinpieaantation 
of  Textile  Agreements. 

(FR  Doc.  86-28546  Filed  12-1»46;  8:45  anj 
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Import  Umit  for  Certain  Cotton  TeaMIe 
Products  Produced  or  Manufactured  4n 
Haiti 

December  16, 1986. 

The  Chairman  o!  the  Conunktec  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  (he  authority 
contained  in  E.0. 11651  of  March  a,  1972, 
as  •mtemied.  has  isiwed  die  directive 
published  bebw  to  the  GGmmtssioner  of 
Oss^omB  to  be  effective  <m  Deaemhvt  22, 
19S6.  rtJT  ftHther  informatitjn  comtact 
Janet  Heinzen,  IntBmational  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  VS.  Department  of  Conunerce. 
(202)  377-4212.  Fbr  infonration  <a  the 
qaota  status  of  these  limits,  |»lease  re&r 
to  the  (^t«  Status  Reports  which  are 
posted  on  dre  btifletin  boards  of  tndti 
Ctratoms  port  For  taformation  on 
embatjoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Badcsronnd 

A  CrPA  directive  dated  December  12, 
1985  (.50  F»  51441)  established  lisHto  for 
certain  categories  ol  cotton  and  man- 
■m»de  fiber  textile  products,  including 
Category  350  (cotton  drtesing  gowns), 
prodnoed  or  manufactured  in  Haiti  and 
exported  during  the  agreement  year 
which  began  on  fenuaiy  1. 1906  and 
extends  through  December  31,  lOSS. 

KffectivE  on  December  22, 1986  the 
limit  for  Category  350  is  being  increased 
from  32.149  dozen  to  32.501  dozen  by  the 
application  of  carryover  from  the 
previous  egpeement  yew.  as  provided 
under  tfae  terms  of  the  Bilateral  Cotton, 
Wool  and  MsB-Made  Fiber  Textile 
Agreement  of  Febraary  14  and  May  4. 
1984,  between  the  Government  of  ttie 
United  States  and  HailL 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
pubfished  in  tbe  Federsi  Register  on 
December  18.  W»2  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  1S17S). 
May  3. 1983  (48  FR  19924),  December  14. 
1983.  (48  F1^  55607).  December  3a  1083 
(48  FR  57584),  April  4. 1984  {40  FR 
13397).  June  28, 1964  (40  FR  W«22).  fu^y 
16, 1984  («  FR  MTM),  NovembefT  9, 19M 
(49  FR  44782).  ^dy  14,  igm  ^  ¥9. 2SSM) 
and  In  Statistical  Headnote  5.  Schedide 


3  of  die  Tariff  Schedules  of  the  Uaited 
Stales  Annotated  ^1986)^ 
WiWassRHooslaam. 

Chairman.  GemmHtee  f&r  the  imptemeniaiion 
of  Textiles  Agreements. 
December  16. 1966. 

Committee  For  The  ImpIeaientatioD  of  Textile 
Agraements 

Commisaioaar  of  CustoBs. 
Department  of  the  Treasury.  Washingtoiu  DC 
20229. 

Deer  Mr.  Ccmmissionei .  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  ff  Oeueuibei  It,  10K  fiuui  the 
CtMlrT—  «ff  ttw  CowHiWts  for  flte 
ImpinnnrtBliam  df  TextMe  Agrseiaents, 
concerning  imports  into  the  IMtted  States  of 
certain  cotton  and  man-made  Rber  textile 
products,  produced  or  maadutared  in  Haiti 
and  exported  during  the  twelve-mooth  period 
whSch  began  on  JaiiuBry  1, 1MB. ' 

Effective  en  December  2£,  198B  psrsfraph  1 
of  the  diratiHreorOKanber  12. 19K  n 
ticrsby  atatnded  1o  Htdadad  an  adjusted 
twelve  matA  limit  «f  32.501  dozen  '  for 
Category  3Sa 

The  Committee  for  the  fanplenentatioa  of 
Textile  Agreements  has  determined  that  this 
action  fafls  wlthtn  the  foreign  alTaira 
exception  ta  the  udeniakhig  yioffsiuiu  of  S 
U.S.C.  55». 

Siocaietf, 
WlMamHHoMtaem, 
C^mrman,  Committee  forthe  hnphmmntotion 
ofT^tileA^ntmmts. 
[FR  Dvc.  «-aBM6  Piled  ia-l»-«e;  MS  am] 
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Import  Restraint  Limits  for  Certain 
Wool  Textile  Products  From  ttie 
Hungarian  INoplais  ReptfMIc  effective 
on  January  t,  1M7 

Oecaoibar  la.  1S86. 

The  Chairmen  of  the  ComHiittee  for 
the  ImpleHientation  of  TSnAle 
Agreements  tCTTA),  under  die  eadtority 
contained  in  B.O.  llBSl  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  belo*r  to  the  Commissioner  of 
Customs  to  be  el¥e<Aive  on  January  1, 
19B7,  Per  farther  information  contact 
Kathryn  Cabral,  IntemationaHYade 
Speciahst,  OSkb  of  Textilss  and 
Appard,  Its.  Department  of  Comrneroe, 
(202)  377-4212.  ¥oit  information  on  the 


'  The  ugictiUient  piovitlei.  In  part  ttiat:  tl) 
Specific  limit* atiafl  be  inarMMd  by  mvmn  peroeM 
snaoaQir:  (I)  8  eyuclflt  Hnit  nmy  bccMMaded  in 
any  a^iieaaMit  y«v  ky  mtH  man  (fan  aavan  perosfit 
of  iU  square  yards  equivalent  total  provided  that 
the  amount  xJT  the  tncPBase  ia  cmnpensated  Tor  by  a 
decrecsed  in  «qaival«tit  sqaBpe  yards  in  me  or  more 
specific  linUlK  \3)  specific  limiti  may  atee  tie 
increased  kw  carry avsr  and  can^rwaKd  up  to  U 
percent  of  the  appltcaUe  cate^ry  linut  and  (4) 
admiiiliitirtive  BTTBtigements  m  adjujrtmeTiH  m^ybe 
mala  to  rasvlve  minor  probkems  arising  in  liie 
implemeMailDii  ot  the  -ayuai— ift. 

'  Tfae  Mertt  Iws  w>l  twen  w^ustad  ta  acoDura  Atr 
aof  imports  ti^ported  after  Oaoaiabcr  31,  ISSt. 


quota  status  of  these  linits,  please  leier 
to  the  Quota  StalMS  Keports  wkidi  era 
posted  OB  the  buUdiB  boards  of  each 
Guatoais  port  For  iafoRaatioD  cm 
embargoes  and  qudta  ra^peniiigs. 
please  csH  (20S)  377-3715. 

fieckfreund 

The  BUateMl  Wod  Textile  Agreement 
of  FebruMy  ISoxl  ZS,  1983.  as 
ameeded.  betiveen  the  Govuiuuents  of 
the  United  Siates  and  the  HMmeitan 
People's  Repabiic  ettablishn  speoffic 
limits  for  wool  textile  products  in 
Categories  433,  435,  443.  444,  445/446 
end  448,  produced  or  laaaafactured  in 
Hangary  and  exported  during  the 
twelve-month  period  beginning  on 
January  1, 1987  nnd  extending  through 
December  31. 1887.  In  the  letter 
published  below,  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agi  cements  directs  the 
Commissioner  <^  Cusloms  to  prohilMl 
entry  into  the  United  States  for 
consumption,  or  withdrawal  bora 
warehouse  for  coosamption.  of  wool 
textile  products  in  Categories  433. 43S. 
443, 444, 445/446  and  448  in  eKcess  of 
the  desigaated  restraint  liraitB. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  TJ&AJS.A.  numbers  was 
pufafesbed  ia  the  Fedeeai  Register  on 
December  13, 1882  i*f  FR  SSTOS^  as 
antended  on  Apni  f,  1S8S  (48  fH  15175). 
May  3, 1983  f48  FR  19824),  December  14. 
1983  (48  FR  55607),  December  90, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  2BB22).  July 
16, 1984  (40  FR  28754).  November  0. 1984 
(49  FR  44782),  aad  ia  SUtisUcsl 
Headnote  &,  Schedule  3  of  die  Tariff 
Schedules  of  the  United  States 
A&notated  (1986). 

This  letter  and  the  actions  t^en 
parsuant  to  it  are  not  designed  to 
Implement  all  of  the  provisions  oT  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provuions. 
William  H.  Houston  m. 
Cftornnon,  Cammttteeftjrthetmphmentaiion 
of  Textile  Agreements. 
December  la.  1988. 

Connittse  For  oie  Iminenmrtstioti  ei  Textile 

Commissiooer  of  Custoos, 
D^partmeat  of  the  Treasury.  Washingion.  DC 
2D22S. 
Dear  Mr.  Commissioner  Uader  the  terms  of 
section  204  of  the  A^idtltura]  Act  of  1956.  as 
amended  (7  U.S.C.  1B54).  and  the 
Arraj^meat  Regarding  Intematioaa]  Trade 
in  Textiles  done  at  Geneva  oo  December  20, 
1973,  as  further  extended  on  Jdy  31. 1986: 
pursuant  to  the  Bilater«l  Wool  Textile 
Agreement  of  Februaiy  15  and  25, 1983.  as  \ 
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amended,  between  the  Govemmenlt  of  the 
United  States  and  the  Hungarian  People's 
Republic  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1. 1987,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Hungary  and  exported  during  the  twelve- 
month period  beginning  on  |anuary  1. 1987 
and  extending  through  December  31, 1987,  in 
excess  of  the  following  restraint  limits: 


cmtor, 

mkant 
fdcowi) 

44.13 

7.649 

10A45 

7.^76 

S.ta9 

'40.ao4 

19.570 

43S_        .._.                              

443 

• 

444 

44^44* 

44a.._.     _ 

■  Oeamn  01  whicti  not  mora 
Category  445  md  not  more 
CaMgory  446. 


•MR  30.003  dozwi  ihtt  b*  n 
Wmn  30.603  Oatm  ««■  to  n 


In  carrying  out  this  directive,  entries  of 
wool  textile  products  in  the  foregoing 
categories,  produced  or  manufactured  in 
Hungary,  which  have  been  exported  to  the 
United  States  on  and  after  January  1, 1986 
and  extending  through  December  31. 1986, 
shall  to  the  extent  of  any  unfilled  balances, 
be  charged  against  the  levels  of  restraint 
established  for  such  goods  during  that  period. 
In  the  event  the  levels  of  restraint  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  letter. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  bilateral  ageement  of 
February  17  and  25, 1983,  as  amended, 
between  the  C^vemments  of  the  United 
States  and  the  Hungarian  People's  Republic, 
which  provide,  in  part,  that:  (1)  With  the 
exception  of  Category  433.  the  levels  of 
restraint  may  be  exceeded  by  not  more  than 
five  percent  during  an  agreement  year 
provided  the  increase  is  compensated  for  by 
an  equal  decrease  in  equivalent  square  yards 
in  another  specific  limit,  other  than  Category 
433,  (2)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement. 

A  description  of  the  cotton,  wool  and  man- 
made  fiber  textile  categories  in  terms  of 
T.S.U.S.A.  numbers  was  published  in  the 
Fadarai  Register  on  December  13, 1982  (47  FR 
55709).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924).  December 
14. 1964  (48  FR  55607).  December  30. 1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397),  June  28, 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  The  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U5.C.  553(a)(1). 
Sincerely. 
William  H.  Houston  III. 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  86-28649  Filed  12-19-86;  8:45  am] 
aiujNacooe  ssio-oimi 


Import  Restraint  Umits  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  In  Nepal  Effective  on 
January  1, 1987 

December  16, 1986. 

The  Chaiiman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  imder  the  authority 
contained  in  EO.  11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1987.  For  further  information  contact 
Ann  Fields.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Conmierce. 
(202)  337-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background  I 

The  Bilateral  Cotton  Textile 
Agreement  of  May  30  and  June  1. 1986 
establishes  speciflc  import  limits  for 
cotton  textile  products  in  Categories  377. 
340,  341  and  342,  produced  or 
manufactured  in  Nepal  and  exported 
during  the  twelve-month  period 
beginning  on  January  1. 1987  and 
extending  through  December  31. 1987.  In 
the  letter  published  below,  the 
Chaiiroan  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  cotton 
textile  products  in  the  foregoing 
categories  in  excess  of  the  designated 
twelve-month  restraint  limits. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  ra  28754),  November  9. 1964 


(49  VK  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
William  H.  Houston  III. 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  16. 1986. 

Conunittea  For  tlia  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  pursuant  to  the 
Bilateral  Cotton  Textile  Agreement  of  May  30 
and  June  1, 1986,  between  the  Governments 
of  the  United  States  and  Nepal;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1987.  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Categories  337.  340.  341  and  342, 
produced  or  manufactured  in  Nepal  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1987  and  extending 
through  December  31, 1987,  in  excess  of  the 
following  restraint  limits: 


Catagwy 

t2-«n  m»aM  tn* 

337„ 

7fl  SCO  fki7«n 

340... .       „. 

341 _„.. 

347 

190,900  dOZSn. 
S3S.000dOMn. 

106,000  doawL 

In  carrj'ing  out  this  directive,  entries  of 
textile  products  in  Categories  337,  340.  341 
and  342.  produced  or  manufactured  in  Nepal, 
which  have  been  exported  to  the  United 
States,  in  the  case  of  Category  337  on  and 
after  October  1. 1985,  and  in  the  case  of 
Categories  340.  341  and  342  on  and  after 
January  1. 1986,  and  extending  through 
December  31, 1986,  shall  to  the  extent  of  any 
unfilled  balances,  be  charged  against  the 
limits  established  for  such  goods  during  those 
restraint  periods.  In  the  event  the  limits 
established  for  those  periods  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  limits  set  forth  in  this 
letter. 

Tlie  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
bilateral  agreement  of  May  30  and  June  1, 
1986  between  the  Governments  of  the  United 
States  and  Nepal  which  provide,  in  part,  that: 
(1)  Restraint  limits  may  be  exceeded  by 
designated  percentages;  (2)  restraint  limits 
may  be  increased  by  carryover  and 
carryforward  up  to  11  percent  of  the 
applicable  category  limit;  and  (3) 
administrative  arrangements  or  adjustments 
may  be  made  to  resolve  minor  problems 


arising  in  the  implementation  of  the 
agreement.  Any  appropriate  future 
adjustments  under  the  foregoing  provisions  of 
the  bilateral  agreement  will  be  made  to  you 
by  letter. 

A  description  of  the  cotton,  wool  and  man- 
made  fiber  textile  categories  in  terms  of 
T.S.U.S.A.  numbers  was  published  in  the 
Federal  Register  on  December  13, 1982  (47  FR 
55709),  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924),  December 
14. 1983  (48  FR  55607).  December  30. 1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397).  June  28, 
1984  (49  FR  26622).  July  16, 1984  (49  FR  28754), 
November  9. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553  (a)(1). 

Sincerely, 
William  H.  Houston  III. 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  86-28647  Filed  12-19-86;  8:45  am) 
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Import  Umlta  for  Certain  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  tiie  Socialist  Republic 
of  Romania 

December  16, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.O;41651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  22. 
1986.  For  further  information  contact 
Kathryn  Cabral.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Baclcground 

The  Governments  of  the  United  States 
and  the  Socialist  Republic  of  Romania 
have  exchanged  letters  dated  September 
2, 1986  and  October  15. 1986  further 
amending  their  Bilateral  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
November  7  and  16, 1984,  as  amended, 
to  increase  the  designated  consultation 
level  for  man-made  fiber  shirts  in 


Category  640  to  75,000  dozen  for  goods 
produced  or  manufactured  in  Romania 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1986 
and  extends  through  December  31. 1986. 
This  change  will  apply  only  to  the  1986 
agreement  year. 

Accordingly,  in  the  letter  which 
follows  this  notice  the  Chairman  of 
CITA  directs  the  Commissioner  of 
Customs  to  control  the  level  for 
Category  640  for  the  first  time  in  1986  at 
the  designated  amoimt. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  ¥K  19924),  December  14. 
1983,  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754],  November  9. 1984 
(49  FH  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
William  H.  Houston  m. 
Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 
December  16. 1986. 

Committee  for  tlie  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  letter  of 
December  20, 1985  which  directed  you  to 
prohibit  entry  for  consumption  or  withdrawal 
from  warehouse  for  consumption  in  the 
United  States  of  certain  wool  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  Romania  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1986  and  extends  through 
December  31. 1968. 

Effective  on  December  22, 1986,  the 
directive  of  Deceml>er  20, 1985  is  hereby 
amended  to  include  an  adjusted  restraint 
limit  of  75,000  dozen  *  for  man-made  fiber 
textile  products  in  Category  640. 

Textile  products  in  Category  640  which 
have  been  exported  to  the  United  States  prior 
to  January  1, 1986  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  640  which 
have  been  released  from  custody  of  the  U.S. 
Customs  Service  under  the  provisions  of  19 
U.S.C.  1448(b)  or  1484(a)(1)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  had  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


■  The  level  has  not  been  adjusted  to  reflect  any 
imports  exported  after  Deceml>er  31, 19S5. 


Sincerely, 
William  H.  Houston  m. 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  86-28650  Filed  12-19-86;  8:45  am) 
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Import  Limits  for  Certain  Cotton,  Wool 
and  Man-Made  Flt>er  Textile  Products 
Produced  or  Manufactured  In  the 
Republic  of  Sinsapore  Effective  on 
January  1, 1987 

December  16. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1987.  For  further  information  contact 
Ross  Arnold,  International  Trade 
Speciahst.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  May 
31  and  June  5. 1986.  as  amended, 
between  the  Governments  of  the  United 
States  and  Singapore  establishes 
specific  limits  for  cotton,  wool  and  man- 
made  fiber  textile  products  in  Categories 
331,  334.  335.  337.  338/339,  340,  341,  342, 
347/348,  435,  604,  631,  634,  635,  638,  639. 
640,  641,  645/646.  647.  648  and  659-1     . 
(infants'  sets  in  TSUSA  numbers 
384.2105.  384.2115.  384.2120.  384.2125. 
384.2646.  384.2647,  384.2648.  384.2649. 
384.2652.  384.8651.  384.8652,  384.8653, 
384.8654,  384.9356,  384.9357,  384.9358. 
384.9359.  384.9365).  produced  or 
manufactured  in  Singapore  and 
exported  during  the  twelve-month 
period  which  begins  on  January  1. 1987 
and  extends  through  December  31. 1987. 
The  agreement  also  includes  a  group 
limit  for  cotton,  wool  and  man-made 
fiber  textile  products  in  Categories  300- 
301.  310/318.  311-317,  319-330,  332.  333/ 
633,  336.  345.  349.  350.  351/651.  352/652. 
353/354/653/654,  359-369,  400-^34,  436- 
444,  445/446,  447,  448,  459-469,  600-603, 
605-630.  632.  636.  637,  642-644.  659-S 
(swimwear  in  TSUSA  numbers  381.2340. 
381.3170.  381.9100.  381.9570,  384.1920, 
384.2339,  384.8300.  384.8400  and 
384.9353).  659-V  (vests  in  TSUSA 
numbers  381.2836.  381.3332.  381.9224. 
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381.9837,  384.2250,  384.2251.  384.2663, 
384.2664.  384.8677,  384J)472  aad 
384.9473).  659-0  (all  TSUSA  numbers 
except  infants'  sets,  swimwear  and 
vests).  665-670  and  individual  categories 
within  the  group,  produced  or 
manufactured  in  Singapore  and 
•exported  during  the  twelve-month 
period  which  beings  on  January  1, 1987 
and  extends  through  December  31, 1987. 
In  accordance  with  the  bilateral 
agreement,  the  factor  for  converting 
Category  352/652  from  dozens  to 
equivalent  square  yards  will  be  13.5 
square  yards  equivalent  per  dozen. 
In  the  letter  published  below,  the 
CITA  Chairman  directs  the 
Conmiissioner  of  Customs  to  prohibit 
entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  textile 
products  in  the  aggregate  and  individual 
limits  which  are  in  excess  of  those 
limits. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  28622),  July 
16. 1904  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1986). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
%Villiam  H.  Housloa  m, 

Chairwan.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImpIemenUtion  of  Textile 
Agreements 

December  16, 1986. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  )ujy  31. 1986; 
pursuant  to  the  Bilateral  Cottoa  Wool  and 
Man-Made  Fiber  Textile  Agreement  of  May 
31  and  June  5, 1986,  between  the 
Governments  of  the  United  States  and 
Singapore:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1. 1987,  entry 
into  the  United  States  for  coniumpUon  and 
withdrawal  ftom  warehouse  for  consumption 


of  ^ton.  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Singapore  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1967  and  extending 
through  December  31. 1987,  in  excess  of  the 
following  limits: 


CMoory 


300-301.  332.  333/833.  338. 
310/318.  SI  1-317.  mutiii 
Im*.  31S-330.  34Sk  it, 
350.  351/651.  352/653. 
363/354/«63/e54.  3Se- 
360.  400-434.  438-444. 
445/448.    447.    44S,    450- 


632.    638.   637. 

65»-S.  '  650-V.  >  65a-a ' 

665-670.  «•  a  graapL 

300/301 

310/3ta 

381 

3S3M93 


^i^m.l 


45.000.000 


3S4 

335 _ 

338 

337 

3S1/861 .. 
352/862 .. 

359 _.. 

338/339. 


434.783  pounds. 
2.00O.0OO 

312.000  dozan 

41 .900  (taw 

SLSOOitaaa 

15B6S0(teiwi. 

70,000 

80320 


340_. 
341... 
342.. 
347/348- 


434.. 
436.. 


442 _. 

445/446- 

447 


4SB.. 
804.. 
S31.. 
834.. 


83S- 


838.. 
837.. 
838... 


83BL. 


640 

641 

642 _. 

646/646.! 
847 __ 


8sa-s.. 

as»-v.. 

666.0.. 


I  thai  b«  in 


36.462  dozw 

146,146  (tem. 

494,763  powndr 

77SM6  donii  ol  m^ith  ml 
mora  Stan  440.849  dozan 
tt»a  ba  ki  CMnor)  336 
and 

518,478  dozan 
CatagoiySSa 

S42.850  dozan. 

136.500  dozan. 

•4.000  dozan. 

741.600  dozan  o<  «»i«ch  no! 
mora  than  463.500  dozan 
Ihm  ba  in  Calaooiy  347 
and  not  mora  Ihwi 
360.500  dozan  «m6  ba  in 
Catagory  348. 

8.000  dosan. 

6,080  dozaa 

10.000  dozan. 

20.000  dozan 

6.333  dozan. 

6.333  doian 

75.000  powids. 

1.462.600  poundt. 

315.000  dozan  pairs. 

163.770. 

242.0601 

200.000  ( 


870.. 


B3.S97  dozan. 
437.750  dozan. 
3.111.000  c 
115.5001 
189.000  dozaa 
112.360  dozan. 
llSJOOdiaan. 
260,000  dozaa 
1,515.000  dozan. 
315.000  pounds 
320.000  pounds 
320.000  pounds 
320.000  pouvls 
256.410  pounds 
1.000.000  pounds 


■m    Catanxy     658.     only     TSUSA     nuntm 
381 3170.      361  9100.      381  9570.      384  1920 
364  B300.  364  8400  and  384  9363 

'In    Caiaooor    650.    on,    TSUSA    ittntm 
3813332.      3819224.      3819637,      384  2250 
364  2863.  364.2864.  364  8677.  364  6472  and  364 

•In  Calegoiy  669.  aS  TSUSA  nunbara  mem*  <■ 
•1    FoomoM    1    and   2   and   TSUSA  awroara 
364  2115.      364^2a      364.2125.      364  2646, 
3842648.      3842649.      364.2«62.      3641661. 
3848653.      3648654.      3e4«3Se.      384  9357, 
364  9659.  364>3e& 

•in    Calaaoni    659.    only    TSUSA    numbara 
384  2115.^^4  2120.      384  2125.      384  2646. 
38426a.      364J648^      384.2662.      384J861. 
364,8663.      384  8654.      364.9356,      364.^367, 
384  9396.  364  SSeS 


381.2340. 
364  2339. 

3812636. 
384  2251. 
9473. 


3842106, 
364  2647. 
364  886^ 
384  9358. 

364^105, 
384  2847. 
364  8862. 
364.8366. 


In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories, 
which  have  been  exported  to  the  United 


States  on  and  after  January  1. 1986  and 
extending  through  December  31. 1986.  shall, 
to  the  extent  of  any  unfilled  balances,  be 
charged  against  the  levels  established  for 
such  goods  during  that  period.  In  the  event 
the  levels  of  restraint  established  for  that 
period  have  been  exhausted  l>y  previous 
entries,  such  goods  shall  be  subject  to  the 
levels  set  forth  in  this  letter. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 
August  21. 1981.  as  amended,  and  extended 
between  the  Government  of  the  United  States 
and  the  Republic  of  Singapore,  which 
provide,  in  part  that:  (1)  Specific  timiU  may 
be  exceeded  by  certain  designated 
percentages;  (2)  specific  limits  may  be 
increased  by  carryover  and  carrforward  up  to 
11  percent  of  the  appbcabie  category  limit; 
and  (3)  administrative  arrangements  or 
adjustments  may  l>e  made  to  resolve  problem 
arising  in  the  implementation  of  the 
agreement  Any  appropriate  adjustments 
under  the  provisions  of  the  bilateral 
agreement  referred  to  atwve,  will  be  made  to 
you  by  letter. 

A  description  of  the  cotton,  wool  and  man- 
made  fiber  textile  cartegories  in  terms  of 
T.S.U.S.A.  numbers  was  published  in  the 
Federal  Register  on  December  13. 1982  (47  FR 
55709),  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924).  December 
14, 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397),  June  28. 
1964  (49  FR  26622),  July  16. 1984  (49  FR  28754). 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  comsumptioin  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
William  H.  Houston  m. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  86-28651  Filed  12-19-86;  8^45  amj 
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Request  for  Public  Comment  on 
Bilateral  Textile  Conaultations  WKh  the 
Government  of  Srt  Lanka  to  Review 
Trade  In  Categories  350  and  638 

December  16, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11661  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  22, 
1986.  For  further  information  contact 
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Kathryn  Cabral.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715.  For 
information  on  Categories  on  which 
consultations  have  been  requested  call 
(202)  377-3740. 

Background 

On  October  31, 1988,  the  Government 
of  the  United  States  requested 
consultations  with  the  Government  of 
Sri  Lanka  with  respect  to  Categories  350 
(cotton  dressing  gowns  and  robes)  and 
636  (man-made  fiber  dresses).  This 
request  was  made  under  the  agreement 
between  the  Governments  of  the  United 
States  and  Sri  Lanka  of  May  10, 1983.  as 
amended,  relating  to  trade  in  cotton, 
wool  and  man-made  fiber  textile 
products  which  permits  the  United 
States  to  request  consultations  when 
imports  from  Sri  Lanka  threaten  or 
cause  market  disruption. 

According  to  the  terms  of  the  bilateral 
agreement,  if  no  mutually  satisfactory 
solution  is  reached  during  consultations, 
the  United  States  may  establish 
prorated  specific  limits  for  the  period 
which  began  on  October  31. 1986  and 
extends  through  May  31, 1987  at  levels 
of  21,825  dozen  for  Category  350  and 
76,982  for  Category  636. 

The  Government  of  the  United  States 
has  decided,  pending  a  mutually 
satisfactory  solution,  to  control  imports 
in  Categories  350  and  636  exported 
during  the  ninety-day  consultation 
period  which  began  on  October  31, 1986 
and  extends  through  January  28, 1987  at 
the  prescribed  limits  of  10,908  dozen  for 
Category  350  and  38,476  dozen  for 
Category  636. 

In  the  event  the  limits  established  for 
the  ninety-day  period  are  exceeded, 
such  excess  amounts,  if  allowed  to 
enter,  may  be  charged  to  the  prorated 
specific  limits  specified  above. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Sri  Lanka,  further  notice 
will  be  published  in  the  Federal 
Register. 

Summary  market  statements  for  these 
categories  follow  this  notice. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1083  (48  FR  15175), 


May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55807).  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  350  and  636 
under  the  agreement  with  Sri  Lanka,  or 
on  any  other  aspect  thereof,  or  to 
comment  on  domestic  pnxluction  or 
availabihty  of  textile  products  included 
in  these  categories,  is  invited  to  submit 
such  comments  or  information  in  ten 
copies  to  Mr.  William  H.  Houston  lU, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

Because  of  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection  on  the  Office  of 
Textiles  and  Apparel.  Room  3100,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington. 
DC,  and  may  be  obtained  upon  written 
request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
William  H.  Houston  m. 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Sri  Lanka — Market  Statement 

Category  350 — Cotton  Dressing  Gowns  and 
Robes 

October  19e6. 

Summary  and  Conclusions 

U.S.  imports  of  Category  350  from  Sri 
Lanka  were  35,977  dozen  during  the  year 
ending  August  1986,  nearly  twice  the  18,820 
dozen  imported  a  year  earlier.  During  the  first 
eight  months  of  1986,  imports  from  Sri  Lanka 
were  25,051  dozen,  an  85  percent  increase 
over  the  13,527  dozen  imported  during  the 
same  period  of  1985  and  more  than  the 
amount  imported  during  the  full  year  1985. 

The  U.S.  market  for  Category  350  has  been 
disrupted  by  imports.  The  sharp  and 


substantial  increase  of  imports  from  Sri 
Lanka  has  contributed  to  this  disruption. 

U.S.  Production  and  Market  Share 

U.S.  production  of  cotton  dressing  gowns 
and  robes  declined  by  11  percent  from  660 
thousands  dozen  in  1983  to  605  thousand 
dozen  in  1965.  The  U.S.  producers'  share  of 
the  market  fell  from  60  percent  in  1963  to  47 
percent  in  1985. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  Category  350  grew  from  461 
thousand  dozen  in  19B3  to  676  thousand 
dozen  in  1985,  a  47  percent  increase.  Imports 
continue  to  grow  in  1986.  Category  350 
imports  are  up  21  percent  in  the  first  eight 
months  of  1986.  The  ratio  of  imports  to 
domestic  production  increased  from  68 
percent  in  1983  to  112  percent  in  1985. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  75  percent  of  Category  350 
imports  from  Sri  Lanka  during  the  first  eight 
months  of  1986  entered  under  TSUSA  No. 
384.0920 — women's  and  infants'  cotton  woven 
dressing  gowns  and  robes,  and  TSUSA  No. 
384.4000 — women's,  girls'  infants'  cotton 
woven  dressing  gowns  and  robes,  except 
corduroy,  not  ornamented.  These  garments 
entered  the  U.S.  at  duty-paid  landed  values 
lielow  the  U.S.  producers'  prices  for 
comparable  garments. 

Sri  Lanka — Market  Statement 
Category  630 — Man-made  Fiber  Dresses 
October  198& 

Summary  and  Conclusions 

U.S.  imports  of  Category  636  from  Sri 
Lanka  were  114,600  dozen  during  the  year 
ending  August  1986,  88  percent  above  the 
level  imported  a  year  earlier.  During  the  first 
eight  months  of  1986,  imports  from  Sri  Lanka 
were  94,740  dozen,  75  percent  above  the  level 
imported  during  the  same  period  of  1985  and 
28  percent  above  the  amount  imported  during 
the  full  year  1985. 

The  U.S.  market  for  Category  636  has  been 
disrupted  by  imports.  The  sharp  and 
substantial  increase  of  imports  from  Sri 
Lanka  has  contributed  to  this  disruption. 

U.S.  Production  and  Market  Share 

U.S.  production  of  man-made  fiber  dresses 
declined  ten  percent  from  15,806  thousands 
dozen  in  1983  to  14,233  thousand  dozen  in 
1985.  The  U.S.  producers'  share  of  the  market 
declined  from  90  percent  in  1983  to  85  percent 
in  1985. 

V 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  Category  636  grew  from 
1.177  thousand  dozen  in  1983  to  2,539 
thousand  dozen  in  1985.  a  43  percent 
increase.  During  the  year  ending  August  1986. 
imports  of  Category  636  were  three  million 
dozen,  30  percent  above  the  level  imported 
during  the  year  ending  August  1985.  Category 
636  imports  are  up  28  percent  through  the  first 
eight  months  of  1986  compared  to  the  same 
period  in  1985.  The  ratio  of  imports  to 
domestic  production  increased  from  11 
percent  in  1963  to  18  percent  in  1985. 
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Duty  Paid  Value  and  U.S.  Producer's  Prica 

ApproxMMteiy  85  p«roeni  of  tkm  tnporta  of 
Category  836  froa  Sn  Lanka  duiis^  the  first 
eight  months  of  1986  entered  under  TSUSA 
No.  aaiaaao    «>«■— s  nan-iBade  fibar  kail 

dressM,  wot  omainented:  and  asiM2S 

womea  s  aan-made  fiber  wovaa  drcsaea. 
other  ttwo  yam  dyad,  not  omanented.  Tbeae 
dreaaea  eatared  the  US.  at  duty  paid  landed 
values  below  U.S.  producers'  price*  for 
comparable  dresses. 
December  18. 11 


Coominae  for  (be  hnplemeuUtioii  of  Textile 
AgieeujeuCa 

Commissioner  of  Customa. 

Department  (^  the  Treasury.  Washington.  DC 


Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricnltural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31.  1986; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of  May 
la  1983.  as  amended,  between  the 
CovemmanU  of  the  United  States  and  Sri 
Lanka;  and  in  acc«rdance  with  the  provisions 
of  Executive  Order  11851  of  March  S,  1972,  as 
amended,  yon  are  directed  to  prohibit, 
effective  on  December  22. 1986.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  conaumptioa 
of  cotton  and  man-made  fiber  textile  products 
in  Categories  350  and  636,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  tlM  ninety-day  period  which  began  on 
October  31, 1986  and  extends  through  January 
28, 1987,  in  excess  of  the  following  restraint 
levels: 


Category 


350.... 
636 ._. 


9(Mtay  restraint  level  ^ 

10,980  dozen. 
38,476  dozen. 


•  The  Bmrts  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  October 
30. 1966. 

Textile  products  in  Categories  350  and  836 
which  have  been  exported  to  the  United 
States  prior  to  October  31, 1986  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  350  and  638 
which  have  been  released  from  the  custody 
of  the  U.S.  Cttstoms  Service  under  the 
provisions  of  19  U.S.C.  144a(b)  or 
1464(aHlKA)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

A  description  of  the  cotton,  wool  and  man- 
made  fiber  textile  categories  in  terms  of 
T.S.U.S.A.  nembers  was  published  in  the 
Federal  Register  csi  December  13. 1982  (47  FR 
55709),  as  amended  on  Apnl  7, 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924),  December 
14. 1983  (48  FR  55607).  December  30, 1983  (48 
FR  57584),  April  4. 1964  (46  FR  13367).  June  28, 
1984  (49  FR  28822),  July  16,  1984  (40  FR  28754). 
November  9, 1964  (49  FR  44782).  and  in 
Substical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  tha  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  skould  constrwe 


entry  into  the  United  States  for  oonsomptioa 
to  include  entry  for  consamptiost  into  tbe 
Commonwealth  of  Puerto  Rico. 

Tbe  Coaissittee  for  the  ImpleasesUtioB  (rf 
Textile  AgrecmejoU  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisians  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
William  H.  Houston  III, 

Chairtaan.  Committee  fof  the  impieBteiUotJon 
of  Textile  Agreements. 
[FR  Doc  8&-2aBS2  Filed  12-19-88;  8:45  am] 
MJJNQ  cooc  aeio-oiMi 


DEPARTME»rr  OF  ENERGY 

Atomic  En«rgy  Agreeinents;  Proposed 
Subsequent  Arrangement  Wtth 
European  Atomic  Energy  Community 
and  Canada 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
pro(>o8ed  "mbeequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Canada 
concerning  Civil  Uses  of  Atomic  Energy, 
as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
international  exchange  of  obligations 
applicable  to  approximately  195.350 
poimds  of  natural  uranium.  This 
quantity  of  material  currently  located  in 
the  European  Community  and  sub)ect  to 
the  terms  and  conditions  of  tbe  U.S.- 
EURATOM  Agreement,  will  become 
subject  to  the  Canada-EURATOM 
Agreement  for  Cooperation,  and  an 
identical  quantity  of  material  ciurently 
located  in  Canada,  will  become  subj'ect 
to  the  terms  and  conditions  of  the  U.S.- 
Canada Agreement. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1854.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  ai>d 
sectirify. 

Ibis  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publicatioB  of  tbb 
notice. 

For  the  Department  of  Energy. 


Dated:  December  18^  1986. 
George ).  Bradley. 

Principal  Depvty  Assistant  Secretory  far 
Intematjonaj  Affairs  and  Energy 
Emergenctes. 

[FR  Doc.  88-28620  Piled  12-1»-ee:  8:45  am) 
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Economic  Regulatory  AdmMstratkm 


[  Docket  Na  ERA-CftE-i7-0t;  OFP 
61064-9332-20.21.22,-24) 


Acceptance  of  Petition  for  Exemf>tion 
and  AvailabUtty  of  Certificatton  By 
Cogen  Tectinoik>gies  NJ  Venture. 
Bayonne,  NJ 

AOENCr:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  acceptance  of  petition. 

stJMMAilY:  On  November  3. 1986.  Cogen 
Technologies  NJ  Venture  (Cogen 
Technologies  or  the  petitioner)  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
exemption  based  on  the  "lack  of 
alternate  fuel  supply  at  a  cost  which 
does  not  substantially  exceed  the  cost  of 
using  imported  petroleum"  for  three  (3) 
proposed  combine^  cycle  gas  turbine 
generators  to  be  located  at  the  Bayonne. 
New  Jersey  site  of  International  Matex 
Tank  Terminals,  from  the  prohibitions  of 
Title  n  of  the  Powerplant  and  Industrial 
Fuel  Use  Act  of  1978  (42  U.S.C  8301  et 
seq.]  ("FUA"  or  "the  Act). 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 
SUPPLCMENTAflY  INFORMATION  section 
below. 

As  provided  for  in  sections  701(c)  and 
(d)  of  FUA,  interested  persons  are 
invited  to  submit  written  comments  in 
regard  to  this  petition  and  any 
interested  person  may  submit  a  «vritten 
request  that  ERA  convene  a  public 
hearing. 

The  public  Rie  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  prooecding  is  available 
upon  request  through  DOE,  Freedom  (rf 
Information  Reading  Room.  1000 
Independence  Avenue  SW,  Room  IB- 
19a  Washington.  DC  20585,  from  9:00 
a.m.  to  4:00  p  jn.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
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six  RK>ntbs  after  tbe  end  of  tbe  {>eriod 
for  puUiG  comment  and  hearing,  unless 
EXA  extends  such  period.  Notice  of  sny 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATES:  Written  comments  are  due  on  or 
before  February  5, 1987.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADDRESS:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
bearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Prograios. 
Room  GA-093.  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Docket  No.  ERA-C&E-«7-06  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
ron  FUMTHER  INFORWtTION  CONTACT 

Etien  Russell.  Coal  &  Electricity 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administratioa 
1000  Independence  Avenue  SW.. 
Room  GA-093,  Washington.  DC  20585 
Phone  (202)  252-9624 

Steven  Ferguson,  Esq..  Office  of  General 
Counsel,  Department  of  Energy. 
Forrestal  Building.  Room  eA-113, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585  Phone  (202) 
252-0947 


rARY  mRmsMTiON:  Cogen 

Technologies  proposes  (o  install  a 
combined  cycle  powerplant,  consisting 
of  3  gas  turbtoes.  3  heat  recovery  sleaoi 
generators  and  1  steam  turbine, 
designed  to  generate  165  MW  and 
125.000  pounds  per  hour  of  process 
steam  at  its  Bayonne,  New  Jersey, 
facility. 

Title  II  of  FUA  prohibits  both  the  use 
of  petroleum  and  natural  ges  as  a 
primary  energy  source  in  any  new 
powerplant  and  the  construction  of  any 
such  facthty  without  the  capabihty  to 
use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
Tttle  II  of  FUA  are  found  in  10  CFR  Parts 
500,  50(1.  and  503.  Final  rules  setting 
forth  criteria  and  procedures  for 
petitioning  for  this  type  of  exemption 
from  the  prohibitions  of  Title  U  of  PUA 
are  found  m  10  CFR  503.37. 

The  planned  facility  is  expected  to 
produce  approximately  165  MW 
electrical  power  which  will  be  sold  to 
Jersey  Central  Power  and  Light 
Company  for  distribution.  In  addition. 
tbe  facility  will  produce  steam  which 
will  be  sold  to  the  hitemational  Matex 
Tank  Terminals  foe  use  in  its  storage  of 


petroleum  products  as  well  as  to  Exxon 
Company,  U.S.A..  for  industrial  oses  in 
its  Bayonne  refinery. 

Section  212(a)(lMA)(ii)  of  the  Act 
provides  for  a  permanent  exemption  due 
to  lack  of  an  alternate  fuel  supply  at  a 
cost  which  does  not  substantially 
exceed  the  cosj  of  using  imported 
petroleum.  To  qoali^  the  petitioner 
must  certify  that: 

(1)  A  good  faith  effort  has  been  made 
to  obtain  an  adequate  and  r^able 
supply  of  an  alternate  fuel  for  use  as  a 
primary  energ^ource  of  the  quality  and 
quantity  necessary  to  conform  with  the 
design  and  operational  requirements  of 
the  proposed  unit; 

(2)  The  cost  of  using  such  a  supply 
would  substantially  exceed  the  cost  of 
using  imported  petroleum  as  a  primary 
energy  source  during  the  useful  life  of 
the  proposed  unit  as  defined  in  §  503.6 
(cost  calculation)  of  the  regulations; 

(3)  No  alternate  power  supply  exists, 
as  required  under  §  503.8  of  the 
regslations; 

(4)  Use  of  mixture  is  not  feasible,  as 
required  under  5  503.9  of  the  regulations; 
and 

(5)  Altemalive  sites  are  not  available, 
as  Inquired  under  section  §  503.11  of  the 
regulations. 

In  accordance  with  the  evidentiary 
reqiirements  of  §  503.32(b)  (and  in 
addition  to  the  certifications  discussed 
above),  the  petitioner  has  included  as 
part  of  its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 

2.  An  envircmmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

br  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1989  {NEPA>,  the  Council  of 
Environmental  Quality's  im{rfementiag 
regulations.  40  CFR  Part  1500  et  seq.; 
and  DOE  guidelines  implementing  those 
regulations,  published  at  45  FR  20694, 
March  28, 1980.  NEPA  compliance  may 
involve  the  preparation  of  (1}  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Envirocunental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  ma^or 
Federal  action  significantly  affectii^  the 
quality  of  the  environment 

If  an  EIS  is  determined  to  be  required, 
ERA  win  publish  a  Notice  of  Intent  to 
prepare  an  EIS  in  the  Federal  Register  as 
soon  as  practicable.  No  final  action  will 
be  taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
Cogen  Technologies  is  entided  to  the 


exen^itiaa  recpMsted.  That 
determination  will  be  based  on  the 
entire  record  of  this  proceeding, 
including  any  comments  received  during 
the  public  comment  period  provided  for 
this  notice. 

Issued  in  Washington.  DC  en  December  3. 
198& 

Robert  L  Davias. 

Director.  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

[FR  Doc.  86-28621  Filed  12-19-88;  8:45  am) 
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Energy  information  Administration 

Agency  Collections  Under  Review  oy 
ttte  Office  of  Management  and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  submission  of  request 
for  clearance  to  the  Office  of 
Management  and  Budget. 

SUMRMRT:  The  Department  of  Energy 
(DOE)  has  submitted  the  energy 
information  collections  listed  at  the  end 
of  this  notice  to  the  Office  of 
Mat>ageraent  and  Budget  (CHtffl)  for 
approval  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  contain 
information  collection  requirements 
contained  in  regulations  which  are  to  be 
submitted  under  3504(h)  of  the 
Paperwork  Reduction  Act,  nor 
management  and  procerement 
assistance  requirements  collected  by 
DOE. 

Each  entry  contains  tbe  following 
information  and  is  listed  by  the  DOE 
sponsoring  office:  (1)  The  collection 
numbe^(s^.  (2)  Collection  title;  (3)  Type 
of  request  e.g„  new,  revision,  or 
extension;  (4)  Frequency  of  collection; 
(5)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (6)  Affected  public;  (7)  An 
estimate  of  the  number  of  respondents 
anmiallsr;  (8)  Annual  respondent  burden, 
i.e.,  an  estimate  of  the  total  number  of 
hours  needed  to  respond  to  the 
collection;  and  (9)  A  brief  abstract 
describing  the  proposed  coflection  and, 
briefly,  the  respondents. 
DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice. 
Last  notice  pubhshed  Thursday. 
December  11. 1986. 

ADDRESS:  Address  comments  to  Mr. 
Vartkes  Broussalian.  Department  of 
Energy  Desk  Officer.  Office  of 
Management  and  Budget  726  lackson 
Place.  NW..  Washington.  DC  20503. 
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(Comments  may  also  be  addressed  to. 
and  copies  of  the  submissions  obtained 
from.  Mr.  Gross  at  the  address  below.) 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Gross.  Director.  Data  Collection 
Service  Division  (EI-73),  Energy 
Information  Administration.  M.S.  IH- 
023.  Forrestal  Building.  1000 


Independence  Ave.,  SW..  Washington. 
DC  20585,  (202)  252-2308. 
SUPPLEMENTARY  INFORMATION:  If  you 
anticipate  commenting  on  a  collection, 
but  find  that  time  to  prepare  these 
comments  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  Mr.  Brousssalian  of  your 
intent  as  early  as  possible. 


Statutory  Authority:  (Sec.  13(b).  5(b).  5(a). 
and  52.  Pub.  L  93-275.  Federal  Energy 
Administration  Act  of  1974.  (15  U.S.C.  772(b). 
764(b).  764(a).  and  790(a). 

Issued  in  Washington.  DC..  December  IS, 
1986. 

Yvonne  M.  Bishop, 

Director.  Statistical  Standards,  Energy 
Information  Administration. 
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Publication  of  Alternative  Fuel  Price 
Ceilings  and  Incremental  Price 
Threshold  for  High  Cost  Natural  Gaa 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  (Pub.  L  95-621)  signed  into  law 
on  November  9, 1978.  mandated  a  new 
framework  for  the  regulation  of  most 
facets  of  the  natural  gas  industry.  In 
general,  under  Title  U  of  the  NGPA. 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  natural  gas  to  industrial  users 
in  the  form  of  a  surcharge.  The  statute 
requires  that  the  ultimate  costs  of  gas  to 
the  industrial  facility  should  not  exceed 
the  cost  of  the  fuel  oil  which  the  facility 
could  use  as  an  alternative. 

Pursuant  to  Title  11  of  the  NGPA, 
section  204(e).  the  Energy  Information 
Administration  (EIA)  herewith  publishes 
for  the  Federal  Energy  Regulatory 
Commission  (FERC)  computed  natural 
gas  ceiling  prices  and  the  high  cost  gas 
incremental  pricing  threshold  which  are 
to  be  effective  lanuary  1. 1987.  These 


prices  are  based  on  the  prices  of 
alternative  fuels. 

For  further  information  contact:  Leroy 
Brown.  Jr.,  Department  of  Energy. 
Energy  Information  Administration,  1000 
Independence  Avenue  SW..  Room  BE- 
034,  Washington,  DC  20585.  Telephone: 
(202)  252-6077. 

Section  I 

As  required  by  FERC  Order  No.  50, 
computed  prices  are  shown  for  the  48 
contiguous  States.  The  District  of 
Columbia's  ceiling  is  included  with  the 
ceihng  for  the  State  of  Maryland.  FERC. 
by  an  Interim  Rule  issued  on  April  2, 
1981.  in  Docket  No.  RM79-21.  revised 
the  methodology  for  calculating  the 
monthly  alternative  fuel  price  ceilings 
for  State  regions.  Under  the  revised 
methodology,  the  applicable  alternative 
fuel  price  ceiling  published  for  each  of 
the  contiguous  States  shall  be  the  lower 
of  the  alternative  fuel  price  ceiling  for 
the  State  or  the  alternative  fuel  price 
ceiling  for  the  multistate  region  in  which 
the  State  is  located. 

The  price  ceiling  is  expressed  in 
dollars  per  million  British  Thermal  Units 
(BTU's).  The  method  used  to  determine 


the  price  ceilings  is  described  in  Section 
lU. 
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mat  pitoe  ae  raquliad  b*  FERC  Msr*i»  Mm. 
issued  Ml  Aari  2.  1  Wt.  »  Docket  No  nM-7l»-21 . 

'  Ftogtort  based  pnce  computed  as  ine  weqhied  averaoe 
price  of  Regans  E.F.S.  an*  K 

I 

Section  IL  laenmeBtal  Mdng 
Threshold  for  Hi^  Cait  Netaral  Gas 

I  The  BIA  has  detennined  that  flie 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  tfie  greater 
New  York  City  MetropoKtan  area  during 
October  1986  was  $17.07  per  barrel.  The 
EIA  has  implemented  a  procedure  to 
partially  compensate  for  the  two-month 
lag  between  the  end  of  the  month  for 
which  data  are  collected  and  the 
beginning  of  the  month  for  which  Ae 
incremental  pricing  threshold  becomes 
effective.  The  prices  fbond  in  Pfatt's 
Oilgram  Price  Report  are  given  for  each 
trading  day  in  the  form  of  high  and  low 
prices  for  No.  2  fuel  oil  in  Metropolitan 
New  York  and  Northern  New  Jersey.  A 
lag  adyastment  factor  was  calcolated 
usmg  the  average  of  the  knv  posted 
price  for  these  two  areas  for  the  ten 
trading  days  ending  December  12. 1986. 
and  dividing  that  price  by  the 
corresponding  average  price  computed 
from  prices  pablisked  by  Piatt's  for  the 
moDtk  of  October  1986.  This  lag 
adjustment  factor  was  applied  to  the 
October  price  yielding  $18.28  per  barret. 
In  otder  to  estabUsh  the  incremental 
pricing  threshold  for  high  cost  natural 
gas.  as  identified  in  the  NGPA,  Title  n, 
section  203(a)(7),  this  price  was 
multiplied  by  1.3  and  converted  to  its 
equivalent  in  millions  of  BTTU's  by 
dividing  by  5.8.  Therefore,  the 
incremental  pricing  threshold  for  high 
cost  natural  gas.  effective  Jsnuary  1, 
1987.  is  $108  per  million  BTU's. 

Section  lU.  MeOtod  Used  To  Compute 
Price  Ceilings 

The  FERC.  by  Order  No.  50.  issued  on 
September  2a  1979.  in  Docket  No. 
RM79-21.  establisbed  the  basis  for 
determining  the  price  ceiling  required  by 
the  NGPA.  FERC  also,  by  Order  No.  167. 
issued  in  Docket  Na  HMa'l-27  on  July 
24. 1981.  made  permanent  the  n^  that 
established  that  only  the  price  paid  for 


No.  6  high  sulfur  content  reaidital  foal  oil 
would  be  used  to  determine  tbe  price 
ceilings.  In  addition,  the  FERC,  by  Order 
No.  181,  issued  on  November  6, 1981,  in 
Docket  No.  RM»l-2a,  established  that 
price  ceilings  should  be  published  for 
only  the  48  contiguous  States  on  a 
permanent  basis. 

A.  Data  Collected 

The  following  data  were  required 
from  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  In^  sntfar  content 
(greater  than  1  percent  sulfur  content  by 
weight)  residual  fuel  oQ:  for  each  selling 
price,  the  number  of  gallons  sold  to  large 
inckistrial  users  in  the  months  of  August 
1980.  September  1986.  and  October 
1986.'  ^1  reports  of  volume  sold  and 
price  were  identified  by  the  State  info 
which  the  oil  was  sold. 

B.  Method  Used  To  Determine 
Alternative  Price  CaJings 

[1]  Calculation  of  Vcrfume- Weighted 
Average  Price 

The  prices  which  will  become 
effectifve  January  1. 1967,  (show  in 
section  I]  ere  based  on  the  reported 
price  of  No.  6  high  sulfur  content 
residual  fuel  oil,  for  each  of  the  48 
contiguous  States,  fot  each  of  the  3 
months,  August  1986.  September  1986, 
and  October  1986.  Reported  prices  for 
sales  in  August  1986  were  adjusted  by 
the  percent  change  in  tbe  nationwidb 
volume-weighted  average  price  from 
Au^nt  1966  to  October  1986.  Prices  for 
September  1986  were  similarly  adjusted 
by  the  percent  change  in  the  nationwide 
volume-weigbted  average  price  from 
September  1986  to  October  188&  The 
volume-weighted  3-nranth  average  of  the 
adjusted  August  1866  and  September 
1986v  and  the  reported  October  1988 
prices  were  then  compated  for  each 
State. 

(2)  Adjustment  for  Price  Variation 

States  were  grouped  into  the  regions 
identified  by  the  FERC  (see  section 
III.C).  Using  the  ad)asted  prices  and 
associated  volumes  reported  in  a  region 
during  the  3-month  period,  tbe  votnme- 
weighted  standard  deviation  of  prices 
was  calculated  for  each  region.  The 
volume-weighted  S-month  average  price 
(as  calculated  in  section  ULB.  (1)  above) 
for  each  State  was  adjusted  downward 
by  two  times  this  standard  deviation  for 
the  region  to  form  tbe  adjusted  wei^ted 
average  price  for  the  State. 


*  Large  Induitrial  User — A  penon/hm  wMdk 
purchaaaa  No.  6  fuel  oil  w  t)>tit»1i>ie»  of  4,000  giUan* 
or  greater  for  coiuumpUon  in  a  beaktesa.  LBclixiiag 
the  apace  heating  of  the  btisinns  premises.  Electric 
uNKttea,  gonvntmeritai  botXea  (Federal.  State,  or 
Local),  and  Sm  mUitacj  are  txdudai. 


(3)  Calcnlation  of  Ceibng  Rice 

The  lowest  sellmg  price  within  the 
State  was  detomined  for  each  month  of 
the  3-month  period  (after  adjusting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
section  nLB(l)  above).  The  products  of    . 
the  adjusted  low  price  for  each  month   ^ 
times  the  State's  total  reported  sales 
volume  for  each  mon^  were  summed 
over  the  3-month  period  for  each  State 
and  divided  by  the  State's  total  sales 
volume  daring  the  3  months  to 
determine  the  State's  average  low  price. 
The  adjusted  wei^ted  average  price  [as 
calculated  in  section  in.B(2})  was 
compared  to  this  average  low  price,  and 
the  highest  of  the  values  was  selected  as 
the  base  for  determining  the  alternative 
fuel  price  ceiling  for  each  State.  For 
those  States  whidi  had  no  reported 
sales  during  one  or  more  months  of  the 
3-month  period,  the  appropriate  regional 
volume-weighted  alternative  fuel  price 
*was  computed  and  used  in  combination 
with  the  ava^Ue  State  data  to 
calculate  the  State  alternative  fuel  price 
ceiling  base.  The  State's  alternative  fuel 
price  ceiling  base  was  compared  to  the 
alternative  fuel  price  ceiling  base  for  the 
multistate  region  in  which  the  State  is 
located  and  the  lower  of  these  two 
prices  was  selected  as  the  final 
alternative  fuel  price  ceiling  case  for  the 
State.  The  appropriate  lag  adjustment 
factor  (as  discussed  in  Section  IILB.4) 
was  then  applied  to  the  alternative  fuel 
price  ceiling  base.  The  alternative  fuel 
price  (expressed  in  dollars  per  gallon) 
was  multiplied  by  42  and  divided  by  6.3 
to  estimate  the  alternative  fuel  price 
ceiling  for  the  State  (expressed  in 
dollars  per  million  BTU's). 

There  were  insufficient  sales  reported 
in  Region  G  for  the  months  of  August 
1988.  September  1986.  and  October  1986. 
The  alterantive  fuel  price  ceilings  for  the 
States  in  Region  G  were  determined  by 
calculating  the  volume-weighted 
average  price  ceilings  for  Region  E, 
Region  F.  Region  G.  and  Region  H. 

(4)  Lag  Adjustment 

The  EIA  has  implemented  a  procedure 
to  partially  compensate  for  the  two- 
month  lag  between  the  end  of  the  month 
for  which  data  are  collected  and  the 
beginning  of  the  month  for  which  ceiling 
prices  become  effective.  It  was 
determined  that  Piatt's  Oilgram  Price 
Report  publication  provides  timely 
information  relative  to  the  subject  The 
prices  found  in  Piatt's  Oilgram  Price 
Report  publication  are  given  for  each 
trading  day  in  the  form  of  high  and  low 
prices  for  No.  6  residual  oil  in  20  cities 
throughout  the  United  States.  The  low 
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period  prices  for  No.  6  residual  oil  in 
these  cities  were  used  to  calculate  a 
national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  calculating  a 
weighted  average  price  for  No.  8  high 
sulfur  residual  fuel  oil  for  the  ten  trading 
days  ending  December  12. 1986,  and 
dividing  that  price  by  the  corresponding 
weighted  average  price  computed  from 
prices  pubhshed  by  Piatt's  for  the  month 
of  October  1986.  A  regional  lag 
adjustment  factor  was  similarly 
calculated  for  four  regions.  These  are: 
one  for  FERC  Regions  A  and  B 
combined;  one  for  FERC  Region  C;  one 
for  FERC  Regions  D,  E,  and  G  combined: 
and  one  for  FERC  Regions  F  and  H 
combined.  The  lower  of  the  national  or 
regional  lag  factor  was  then  applied  to 
the  alternative  fuel  price  ceiling  for  each 
State  in  a  given  region  as  calculated  in 
SecUon  U1.B.(3). 

Listing  of  States  by  Region 

States  were  grouped  by  the  FERC  to 
form  eight  distinct  regions  as  follows: 


Region  A 
Connecticut 
Maine 

Maiaachusetts 
New  Hampehire 
Rhode  laland 
Vennont 

Region  C 
Alabama 
Florida 
Georgia 
Miiaisstppi 
North  Carolina 
South  Carolina 
Tenneuee 
Virginia 

■  Region  E 
Iowa 
Kansas 
Missouri 
Minnesota 
Nebraska 
North  Dakota 
South  Dakota 

Region  G 
Colorado 
Idaho 
Montana 
Utah 
Wyoming 

Issued  in  Washington.  DC.  December  17. 
1986. 

L.A.  Pettia. 

Deputy  Administrator,  Energy  Information 
A  dministration. 

[FR  Doc.  86-23696  Filed  12-19-86;  8:45  am) 
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Region  B 
Delaware 
Maryland 
New  Jersey 
New  York 
Pennsylvania   . 

Region  D 
lUtnois 
Indiana 
Kentucky 
Michigan 
Ohio 

West  Virginia 
Wisconsin 


Region  F 
Arkansas 
Louisiana 
New  Mexico 
Oklahoma 
Texas 


Region  H 
Arizona 
California 
Nevada 
Oregon 
Washington 


Federal  Energy  Regulatory 
Commiaalon 

VOockti  No*.  ERS7-151-000  et  aL] 

Arizona  Put)(ic  Service  Co.  et  ^ 
Electric  Rate  and  Corporate 
Regulation  RUngs 

December  17. 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arixona  Public  Service  Company 
(Dodcet  No.  ER87-151-<X»] 

Take  notice  that  on  December  10. 
1986,  Arizona  Public  Service  Company 
("APS")  tendered  for  filing  a  Notice  of 
Termination  of  the  Loop  Flow 
Agreement  between  the  Western 
Systems  Coordinating  Council  (WSCC) 
and  its  participating  members  and  APS. 
FERC  Rate  Schedule  No.  101. 

APS  requests  termination  of  said 
Agreement  as  of  August  31. 1985. 
pursuant  to  its  terms.  APS  states  that  it 
has  served  copies  of  its  filing  upon  the 
California  Public  Utilities  Commission, 
the  Arizona  Corporation  Commission 
and  the  members  of  the  WSCC. 

2.  Arizona  Public  Service  Company 

[Docket  No.  ER87-152-0001 

Take  notice  that  on  December  10. 
1986,  Arizona  Public  Service  Company 
("APS")  tendered  for  filing  a  Notice  of 
Cancellation  of  the  Power  Coordination 
Agreement  between  Nevada  I'ower 
Company  ("NPC")  and  APS,  FERC  Rate 
Schedule  No.  43.  which  provides  for 
power  coordination  with  NPC. 

APS  requests  to  cancel  said 
Agreement  effective  January  31, 1987. 

Copies  of  this  filing  have  been  served 
upon  NPC,  the  Public  Service 
Commission  of  Nevada  and  the  Arizona 
Corporation  Commission. 

Comment  date:  December  31. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cindnnati  Gas  ft  Electric  Company 

(Docket  No.  ER87-62-000) 

Take  notice  that  on  December  10. 
1986,  Cincinnati  Gas  &  Electric 
Company  (CGAE)  tendered  for  filing  in 
this  docket  a  modification  of  its  earlier 
filing  in  this  docket.  CG&E  states  that  its 
original  filing  in  this  docket 
encompassed  a  proposed  change  to 
FERC  Electric  Tariff.  First  Revised 
Volume  No.  1,  Rider  F,  Fuel  Cost 
Adjustment.  The  proposed  change  to  the 
Fuel  Cost  Adjustment  in  the  initial  filing 
encompassed  the  Villages  of  Bethel. 
Blanchester.  Georgetown.  Hamersville 
and  Ripley  (Villages),  municipalities  in 
the  State  of  Ohio;  The  Union  Light.  Heat 
and  Power  Company  (Union  Li^t)  and 


the  West  Harrison  Gas  and  Electric 
Company  (West  Harrison),  wholly 
owned  subsidiaries  of  CG&E  serving 
retail  customers  within  the 
Commonwealth  of  Kentucky  and  the 
State  of  Indiana,  respectively.  CG&E 
states  that  in  response  to  the  earlier 
fihng  the  Villages  contacted  CG&E, 
contending  that  the  application  violated 
CG&E's  covenant  not  to  file  for  a  base 
rate  increase  until  after  January  2. 1988. 
CG&E  states  that  while  it  disagrees  with 
the  Villages'  contention  that  this  tariff 
change  is  a  change  in  base  rates,  it 
appreciates  the  Villages'  position  and  to 
avoid  an  objection  by  the  Villages  to  the 
filing  and  an  argument  concerning  the 
intent  and  interpretation  of  the 
covenant,  it  is  hereby  withdrawing  the 
proposed  tariff  change  from  being 
applicable  to  the  Villages. 

By  this  modification  CG&E  proposes 
that  two  fuel  cost  adjustment  riders  be 
maintained.  The  present  First  Revised 
Sheet  No.  7  shall  remain  in  effect  and  be 
applicable  to  the  Villages.  The  Second 
Revised  Sheet  No.  7,  which  reflects  the 
criteria  regarding  recovery  of  capacity 
and  demand  charges  of  economic  power 
purchases,  as  submitted  in  the  initial 
filing  in  this  docket,  shall  now  be 
identified  as  Original  Sheet  No.  7A  and 
will  be  applicable  to  Union  Light  and 
West  Harrison. 

CG&E  states  that  it  has  served  a  copy 
of  its  filing  upon  each  person  receiving  a 
copy  of  its  original  filing  in  this  docket. 

Comment  date:  December  31, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Commonwealth  Edison  Company 

(Docket  No.  ER  87-150-000) 

Take  notice  that  on  December  10, 
1986,  Commonwealth  Edison  Company 
tendered  for  filing  tari^  changes 
providing  for  three  sequential  decreases 
in  rates  under  its  FERC  Electric  Service 
Tariff  Rates  80  and  81.  applicable  to 
third  party  service  to  the  Cities  of 
Geneva  and  Rock  Falls.  IlUnois. 
respectively.  Based  on  the  twelve 
months  ended  December  31, 1965.  the 
proposed  changes  would  successively 
decrease  current  revenues  by 
approximately  $102,000,  $44,000  and 
$32,000.  Edison  proposes,  by  means  of 
the  second  and  third  decreases,  to 
reflect  the  effects  of  the  Tax  Reform  Act 
of  1986. 

Edison  seeks  an  effective  date  of 
December  9, 1966  for  the  first  decrease 
applicable  to  Rock  Falls  and  of 
December  10. 1986  for  the  first  decrease 
applicable  to  Geneva;  of  January  1, 1987 
for  the  second  decrease  for  both  Cities: '. 
and  of  January  1. 1988  for  the  third 
decrease  for  both  Cities.  Accordingly, 


Edison  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  upon 
the  Cities  of  Geneva  and  Rock  Falls. 
Illinois,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  December  31, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Idaho  Power  Company 

(Docket  No.  ER87-147-0001 

Take  notice  that  on  December  9, 1986, 
Idaho  Power  Company  tendered  for 
filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's  Order 
of  October  7. 1987.  a  summary  of  sales 
made  tmder  the  Company's  1st  Revised 
FERC  Electric  Tariff.  Volume  No.  1 
(Supersedes  Original  Volume  No.  1) 
during  October  1986,  along  with  cost 
justification  for  the  rate  charged.  This 
filing  includes  the  following 
supplements: 


Utah  Power  h  Ught  Compa- 
ny. 

Sierra  Paciflc  Power  Compa- 
ny. 

Washington  Water  Power 
Company. 

Montana  Power  Company 


Puget  Sound  Power  &  Light 

Company. 
Portland     General     Electric 

Company. 
Southern    California    Edison 

Company. 


Supplement 

No.  59. 
Supplement 

No.  5a 
Supplement 

No.  43. 
Supplement 

No.  44. 
Supplement 

No.  24. 
Supplement 

No.  49. 
Supplement 

No.  39. 


'  Comment  date:  December  31. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  ft  Light  Company 
(Doeket  No.  ER87-142-000) 

Take  notice  that  on  December  5. 1986, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  a  document  entitled 
Amendment  Number  Seven  to  Revised 
Agreement  to  Provide  Specified 
Transmission  Service  Between  Florida 
Power  &  Light  Company  and  Orlando 
Utilities  Commission  (Rate  Schedule 
FERC  No.  66)  and  a  document  entitled 
Schedule  TX  Operating  Agreement 
Between  Florida  Power  &  Light 
Company  and  Orlando  Utilities 
Commission,  which  document 
supplements  Amendment  Number 
Seven. 

FPL  states  that  imder  Amendment 
Number  Seven,  FR,  will  transmit  power 
and  energy  for  Orlando  Utilities 
Commission  as  is  required  in  the 
implementation  of  its  interchange 
agreements  with  The  Florida  Municipal 
Power  Agency,  City  of  Gainesville,  Fort 
Pierce  Utilities  Authority,  Jacksonville 


Electric  Authority,  and  Seminole  Electric 
Cooperative.  Inc. 

FPL  further  states  that  the  Schedule 
TX  Operating  Agreement  defines  the 
methodology  used  to  determine  the 
additional  incremental  cost  under 
Section  L4  of  Amendment  Number 
Seven.  FPL  requests  that  waiver  of 
Section  35.3  of  the  Commission's 
Regulations  be  granted  and  that  the 
proposed  Amendment  and  the  proposed 
Operating  Agreement  be  made  effective 
immediately.  FPL  states  that  copies  of 
the  filing  were  served  on  Orlando 
Utilities  Commission. 

Comment  date:  December  31, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Power  and  Light  Company 

Pocket  No.  ER85-757-000) 

Take  notice  that  on  December  8, 1986. 
Pacific  Power  and  Light  Company 
(Pacific)  tendered  for  filing  a  compliance 
report  showing  the  revision  of  the 
Average  System  Cost  (ASC)  Rate  for  the 
state  of  Washington  applicable  to  the 
exchange  of  power  between  Bonneville 
and  Pacific. 

Comment  date:  December  31. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER87-lS»-000] 

Take  notice  that  on  December  11, 

1986,  Pacific  Gas  and  Electric  Company 
(PGandE)  tendered  for  filing  what 
PGandE  describes  as  an  initial  schedule 
for  firm  system  sales  to  the  Cities  of 
Anaheim,  Azusa,  Banning,  Colton,  and 
Riverside  (Cities). 

Service  imder  these  five  agreements  is 
intended  to  commence  on  February  1, 

1987.  Service  shall  continue  until  such 
time  as  the  agreement  is  terminated,  by 
one  year's  advance  written  notice  from 
either  party  to  the  other,  effective  as  of 
March  1, 1988,  or  as  of  any  March  1 
thereafter. 

The  system  sale  agreements  provide 
for  PGandE  to  sell  39  MW  of  firm 
capacity  and  associated  energy  to  the 
Cities  at  the  Midway  substation.  The 
rates  are  negotiated  rates.  Capacity 
rates  were  negotiated  tmder  a  split-the- 
savings  principle.  The  energy  charge  is 
divided  into  three  tiers  corresponding 
with  capacity  factors  of  zero  through  24 
percent,  25  through  50  percent,  and 
greater  than  50  percent. 

Comment  date:  December  31, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.. 


BEST  COPY  AVAILABLE 


9.  WisGODsin  Power  ft  Light  Company 

[Docket  No.  ER87-18-000) 

Take  notice  that  on  December  11, 
1986,  Wisconsin  Power  &  Light  Company 
(WP&L)  tendered  for  filing  additional 
information  concerning  its  filing  in  this 
docket.  The  additional  information 
relates  to  the  monthly  carrying  charge 
on  the  excess  investment  costs  paid  by 
the  customer  for  establishment  of  a 
second  delivery  point 

WP&L  states  that  copies  of  its 
supplemental  filing  have  been  mailed  to 
the  Public  Service  Commission  of 
Wisconsin  and  to  the  affected  customer, 
the  Village  of  Prairie  du  Sac,  Wisconsin. 

Coment  date:  December  31, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Philadelphia  Electric  Company 

[Docket  No.  ER87-149-000] 

Take  notice  that  on  December  10, 
1986.  Philadelphia  Electric  Company 
(PECo)  tendered  for  filing  on  behalf  of 
the  parties  to  the  Extra  High  Voltage 
Transmission  System  (EHV)  Agreement, 
Revision  No.  1  to  Schedule  1  of  the 
Transmission  Enhancement  Facilities 
(TEF)  Agreement  which  is  filed  as  a 
supplement  to  the  EHV  Agreement,  and 
revised  Schedules  1.03.  2.04.  3.04,  4.04, 
6.03.  7.03.  a05  and  11.05  of  the  EHV 
Agreement.  The  parties  to  both 
Agreements  are  a  number  of  electric 
utilities  operating  in  the  States  of  New 
Jersey,  Pennsylvania,  Delaware  and 
Maryland  and  the  District  of  Columbia. 

PECo  states  that  the  purpose  of 
revising  the  schedule  of  the  TEF 
Agreement  is  to  add  the  500  kV 
capacitors  to  be  installed  by 
Pennsylvania  Power  &  Light  Company 
(PP&L)  at  its  Alburtis  Substation  to  the 
facilities  included  in  the  cost-sharing 
provisions  of  that  Agreement.  An 
effective  date  of  January  1, 1987  has 
been  requested  for  this  revision  since 
the  Alburtis  capacitors  may  be  in 
service  by  that  date  and  a  waiver  of 
notice  requirement  has  been  requested 
in  order  not  to  deprive  PP&L  of  the  cost- 
sharing  provisions  of  the  TEF 
Agreement. 

PECo  states  that  copies  of  the  filing 
have  been  sent  to  the  regulatory 
commissions  of  Pennsylvania,  New 
Jersey,  Maryland.  Delaware.  Virginia 
and  the  District  of  Columbia. 

Coment  date:  December  31, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

11.  Portland  General  Electric  Company 

[Docket  No.  ER87-14d-000] 

Take  notice  that  on  December  9. 1986, 
Portland  General  Electric  Company 
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(PGE)  tendered  for  filing  Um  Fevited 
Average  System  Cost  (ASC)  which 
reflects  PGE's  Power  Co«t  Adjustment 
(PCA]  rate  change  which  became 
effective  with  meter  readings  on  and 
after  May  1. 1980.  Thts  filing  includes  a 
revised  Schedule  4  to  Appendix  1, 
Exhibit  C  of  the  Residential  Purchase 
and  Sale  Agreement  along  with  the 
authorization  to  implement  this  rate 
change  from  the  Public  Utility 
Commissioner  of  Oregon. 

PGE  states  that  the  filing  shows  that 
the  second  quarter  PCA  adjustment  to 
the  current  base  ASC  is  3A0  raills/kWh 
credit,  which  when  added  with  the  base 
ASC  results  in  a  net  ASC  rate  effective 
for  this  period. 

Comment  date:  December  31. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Potomac  Electric  Power  Company 

(Docket  No.  ER87-14«-0001 

Take  notice  that  on  December  9. 1908, 
Potomac  Electric  Power  Company 
(PEPCO)  and  Virginia  Electric  and 
Power  Company  (Virginia  Power)  jointly 
tendered  for  filing  a  proposed  new 
Schedule  3  to  the  Interconnection 
Agreement  between  PEPCO  and 
Virginia  Power,  providing  for  PEPCO  to 
provide  certain  full  requirements 
electricity  service  to  Virginia  Power  in 
the  vicinity  of  Rosslyn.  Virginia. 

The  new  Schedule  3  would  convert  an 
existing  service  rendered  by  PEPCO  to 
Virginia  Power  pursuant  to  the  Northern 
Virginia  Services  Agreement  between 
the  Parties  (PEPCO  FERC  No.  38)  from 
repayment-in-kind  to  cash  payment 
commencing  with  the  completion  of 
Phase  I  as  defined  in  PEPCO  FERC  No. 
38,  expected  to  occur  daxring  December, 
1986.  Prior  to  the  completion  of  Phase  I, 
the  new  Schedule  3  would  permit 
separate  accounting  for  the  existing 
service.  The  referenced  service  is 
PEPCO's  supply  of  Virginia  Poiwer's 
electricity  requirements  via  specified 
borderline  points  of  interconnection 
supplied  from  PEPCO's  Georgetown 
Substation  at  approximately  13 
kilovolts,  for  resale  to  a  Virginia  Power 
traction  power  customer.  No  new 
facilities  will  be  installed  or  existing 
facilities  modified  in  connection  with 
this  service;  rather,  the  requirements 
service  by  PEPCO  is  intended  to  avoid 
the  construction  burden  on  Virginia 
Power  to  provide  alternate  supply  to  its 
customer. 

The  parties  request  that  the 
requirements  of  prior  notice  be  waived 
for  an  effective  date  as  of  Jane  17, 1986. 

Comment  date:  December  31. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thie  ooticcr.  ■..-:.. 


U.  West  P«M  Pawm  Ceoipaay 

[Docket  No.  ER87-156-000] 

Take  notice  that  on  December  12, 
1988,  West  Penn  Power  Company 
tendered  for  filing  proposed  changes  In 
its  FERC  Electric  Tariff,  Original  Volume 
Nos.  1  and  2.  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  service  by 
$1,694,000,  based  on  the  twelve-month 
period  ending  December  31, 1987.  The 
proposed  effective  date  for  the 
increased  rates  is  February  1, 1987.  A 
rate  redaction  is  scheduled  to  occur, 
effective  July  1, 1987.  to  reflect  the  lower 
corporate  Federal  Income  Tax  rate  to 
become  effective  on  that  date  under  the 
Tax  Reform  Act  of  1986,  which  would 
reduce  the  annual  increase  to 
approximately  11.220,000. 

The  changes  proposed  are  for  the 
purpose  of  recovering  increased  costs 
incurred  by  the  Company,  as  well  as  to 
add  two  new  customers  and  to  correct 
and  revise  its  tariff  language. 

Copies  of  the  filing  were  served  upon 
the  jurisdictional  customers  and  the 
Pennsylvania  Utility  Commission. 

Comment  date:  December  31. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  826 
North  Capitol  Street  NE,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Ptantb, 
Secretary. 
[FR  Doc.  86-28634  Piled  12-19-66:  6:45  am] 

BHaJNQ  CODE  •ri7-01-M 


Federal  Register  /  Vol.  51.  No.  245  /  Monday.  December  22,  1986  /  Notices 


[Docket  No*.  ERa7.14S-000 1  aLl 

Electric  Rate  and  Corporate 
Regulation  Filings;  Minnesota  Power  A 
Light  Cp.  et  aL 

Take  notice  that  the  following  fHings 
have  been  made  with  the  Commission: 


1.  Minnesota  Powar  ft  Light  Corapany 

(Docket  No.  ER87-145-000J 
December  15. 19aa 

Take  notice  that  on  December  8, 1086. 
Minnesota  Power  &  Light  Company 
tendered  for  filing  a  Participation  Power 
Interchange  Service  Agreement  between 
Minnesota  Power  &  Light  Company  and 
Northern  States  Power  Company.  Under 
this  Agreement,  Minnesota  Power  & 
Light  Company  will  sell  participation 
power  from  its  Clay  Boswell  steam 
electric  station  Unit  No.  3  to  Northern 
States  Power  Company  on  a 
participation  power  interchange  basis  in 
acccordance  with  the  Mid-Continent 
Area  Power  Pool  Agreement,  Service 
Schedule  A.  This  Agreement  provides 
for  energy  sales  only  during  the  period 
from  May  1, 1957  thro^^^  October  31, 
1987  inclusive.  The  parties  request  an 
effective  date  of  the  date  next  following 
the  Commission's  60  day  filing  period 
for  this  Agreement. 

Comment  date:  December  29, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Arkansas  Power  &  Light  Company 

[Docket  No.  ER87-141-000] 
December  IS.  1988. 

Take  notice  that  on  December  4, 1966. 
Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  filing  a  proposed 
Agreement  for  purchase  of  electric 
service  by  the  City  of  Benton,  Arkansas 
(City)  ft^m  AP&L 

The  proposed  Agreement,  signed  by 
APftL  and  City,  covers  sales  of  power 
and  energy  by  AP4L  to  City  for  the 
period  from  November  1, 1986  to 
October  31. 1996.  Accordingly,  AP&L  has 
requested  waiver  of  the  Commission's 
notice  requirements  as  well  as  waiver  of 
various  cost  support  filing  requirements. 

Comment  date:  December  29. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Idaho  Power  Company 

(Docket  Not.  EM6-215-001,  ER8fr-S22-0(n] 
Deceml>er  16, 1086. 

Take  notice  that  on  November  24.       * 
1986,  Idaho  Power  Company  (the 
Company)  tendered  for  filing  a 
compliance  report  in  response  to  the 
Commission's  order  of  November  7, 
1986,  in  Docket  Nos.  ER86-215-000  and 
ER8d-522-O00. 

The  compliance  report  includes  a 
revision  of  Bormevilie  Power 
Association's  (EPA)  determination  of 
Average  System  Cost  (ASC)  Rates  for 
the  Company's  Idaho  exchange 
jurisdiction  effective  April  16, 1085  and 
October  16, 1965.  The  Company  states 
that  these  modified  ASC  determinations  ' 


have  been  filed  with  EPA  on  November 
20,1986. 

Comment  date:  December  30, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  86-28817  Filed  12-19-86;  8:45  am] 
BtUJMO  CODE  srir-SMi 


45807 


lOocfcst  Nos.  Cl>a7-10«-000  St  si.] 

Co>iMnl)ia  Gas  Transmission  Corp.  et 
al.;  Natural  Gas  Certificate  Filings 

Take  notice  that  the  followings  fillings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP87-108-000] 
December  12. 1986. 

Take  notice  that  on  December  4. 1988, 
Columbia  Gas  Transmission 
Corporation  (Applicant),  1700 
MacCorkle  Avenue.  S.E.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP87-108-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for 
authorization  for  service  to  two  new 
wholesale  customers  and  construction 
and  operation  of  certain  natural  gas 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  requests  authorization  for 
new  service  agreements  with  Delmarva 
Power  and  Light  Company  (Delmarva) 
and  South  Jersey  Gas  Company  (South 
Jersey).  It  is  stated  that  Delmarva  and 
South  Jersey  have  requested  certain  firm 
natural  gas  services  from  Applicant. 
Delmarva  has  requested  10,000  dt 
equivalent  of  natural  gas  per  day  of 
contract  demand  service  (CDS)  and 


10,000  dt  equivalent  of  natural  gas  per 
day  firm  transportation  service  (FTS) 
and  South  Jersey  has  requested  25,000  dt 
equivalent  of  natural  gas  per  day  of 
CDS.  Both  Delmarva  and  South  Jersey 
have  requested  that  service  commence 
July  1, 1987,  or  as  soon  thereafter  as  the 
necessary  facilities  have  been 
constructed.  Applicant  states  that  in 
order  to  provide  the  requested  service  it 
proposes  to  extend  its  main 
transmission  system  from  Applicant's 
Downingtown  compressor  station 
located  in  Chester  County, 
Pennsylvania,  to  the  vicinity  of 
Swedesboro.  Gloucester  County,  New 
Jersey.  It  is  further  stated  that  this 
extension  would  consist  of  the 
construction  of  32.9  miles  of  20-inch  and 
16-inch  pipelines  and  two 
interconnecting  measuring  facilities  at  a 
total  estimated  investment  cost  of 
$25,968,100. 

Specifically.  Applicant  requests  the 
following  authorizations: 
SL-1  Initiation  of  service  to  Delmarva 
under  Rate  Schedule  CDS  providing 
for  a  contract  demand  of  up  to 
10,000  dt  equivalent  of  natural  gas 
per  day  effective  July  1, 1987; 
SL-2  Initiation  of  service  to  South 
Jersey  under  Rate  Schedule  CDS 
providing  for  a  contract  demand  of 
up  to  25,000  dt  equivalent  of  natural 
gas  per  day  effective  July  1, 1987; 
1(a)  The  construction  and  operation  of 
approximately  23.7  miles  of  20-inch 
pipeline  located  in  Chester  and 
Delaware  Counties,  Pennsylvania, 
and  New  Castle  County,  Delaware: 
1(b)  The  construction  and  operation  of 
approximately  1.2  miles  of  16-inch 
pipeline  crossing  the  Delaware 
River  from  New  Castle  County. 
Delaware,  to  Gloucester  County, 
New  Jersey; 
1(c)  The  construction  and  operation  of 
approximately  8.0  miles  of  16-inch 
pipeline  located  in  Gloucester 
County.  New  Jersey; 
2(a)  The  construction  and  operation  of 
an  interconnecting  measuring 
facility  for  a  point  of  delivery  (POD) 
to  Delmarva  located  in  New  Castle 
County.  Delaware;  and 
■B(b)  The  construction  and  operation  of 
an  interconnecting  measuring  for  a 
POD  to  South  Jersey  located  in 
Gloucester  County,  New  Jersey. 
Comment  date:  December  29. 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  ANR  Pipeline  Company 

[Docket  No.  CP87-116-000J 
December  IB,  1086. 

Take  notice  that  on  December  8, 1986. 
ANR  Pipeline  Company  (Applicant).  500 


Renaissance  Center,  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP87-116-000 
an  application  pursuant  to  Section  7  of 
the  Natural  Gas  Act  for  authorization  to 
provide  interruptible  transportation 
services  for  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  Inc. 
(Tennessee),  along  with  pregranted 
abandonment  upon  termination  of  the 
contract,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  requests  authority  to 
transport  up  to  50,000  dt  equivalent  of 
natural  gas  on  an  interruptible  basis 
from  an  existing  point  of  interconnection 
between  the  pipeline  systems  of 
Applicant  and  Colorado  Interstate  Gas 
Company  in  Beaver  County,  Oklahoma, 
to  either  the  interconnection  of  the 
pipeline  systems  of  AppHcant  and 
Midwestern  Gas  Transmission 
Company  in  Will  County,  Illinois,  and/ 
or  to  Mobil  Oil  Corporation's  Lowry 
Plant  in  Cameron  Parish,  Louisiana. 
Applicant  states  that  it  currently 
provides  service  for  Tennessee  pursuant 
to  section  311  of  the  Natural  Gas  Policy 
Act.  Applicant's  authority  to  provide 
such  Section  311  service  would  expire 
on  January  17, 1987.  In  order  to  insure 
continuation  of  the  transportation 
service  of  these  system  supply  volumes 
Tennessee  has  requested  Applicant  to 
file  for  authority  to  extend  the  service 
pending  completion  of  the  Commission's 
review  of  Applicant's  application  to 
provide  long  term  firm  service  for 
Tennessee  as  proposed  in  Docket  No. 
CP84-572-000.  Applicant  proposes  to 
charge  Tennessee  the  following  rates  for 
service:  for  delivery  to  Will  County, 
Illinois,  $0,309  per  dt  and  for  delivery  to 
Cameron  Parish,  Louisiana,  $0,341  per 
dt.  No  additional  facilities  would  be 
required  to  provide  the  service. 
Applicant  proposes  to  provide  the 
service  through  December  31, 1987. 
Comment  date:  January  6, 1987,  in 
accordance  with  Standaitl  Paragraph  F 
at  the  end  of  this  notice. 

3.  Canyon  Creek  Compression  Company 
[Docket  No.  CP87-109-000] 
December  16, 1986. 

Take  notice  that  on  December  4, 1986, 
Canyon  Creek  Compression  Company 
(Canyon  Creek),  701  East  22nd  Street, 
P.O.  Box  1208.  Lombard,  Illinois  60148, 
filed  in  Docket  No.  CP87-109-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
transport  and  compress  up  to  a 
maximum  of  10,000  Mcf  of  natural  gas 
per  day  on  an  interruptible  basis  for 
Columbia  Gas  Transmission 
Corporation  (Columbia),  all  as  more 
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fully  act  forth  in  (be  appticatiao  wfatdi  is 
OQ  file  wiUi  the  ComaiMion  and  open  to 
public  iaspection. 

Canyon  Creek  states  that  it  ia 
presenlly  performing  a  limited-term 
transpofUtion  for  Columbia  pursuant  to 
Part  284,  Subpart  G  of  the  Commissu»'s 
Regulation*  at  Docket  No.  ST83-371- 
000.  It  it  atatad  that  audi  transportation 
service  would  expire  oo  December  30, 
1986. 

Canyon  Creek  requests  authority  to 
provide  an  intemiptible  transportation 
service  for  Cohiaibia  for  a  period  of  two 
years  froia  the  date  erf  first  delivery  and 
month-to-month  thereafter.  Canyon 
Creek  states  that  it  would  provide  such 
service  pursuant  to  the  terms  and 
conditions  contained  in  a  gat 
transportation  agreement  between 
Canyon  Creek  and  Columbia  dated 
November  6.  1986.  Canyon  Creek  states 
that  it  has  been  informed  by  Colombia 
that  said  gas  would  be  used  for 
Columbia's  system  atipply.  It  is  stated 
that  Columbia  wouU  cause  volumes  of 
natural  gas  to  be  dehvered  to  Canyon 
Creek  at  the  oudet  of  Amoco  Production 
Company's  processing  plant  located  in 
Section  18,  Townahip  17  North.  Range 
119  Weat  Uinta  County.  Wyoming. 
Canyon  Creek  proposes  to  transport  on 
a  fully  interrupiible  basis,  compress  and 
deliver  said  volumes,  less  Columbia's 
pro  rata  share  of  fuel  gas.  uoacootmted 
for  gas  and  gas  vented,  to  Ov«rthrust 
Pipeline  Company  located  in  Section  16, 
Township  17  North.  Rai^e  11«  West. 
Uinta  County,  Wyomii^. 

Canyon  Creek  propoaes  to  charge 
Columbia  a  negotiated  transportation 
rate  based  on  a  100  percent  load  factor 
of  Canyon  Creek's  current  Rate 
Schedule  C  transportation  and 
compression  rate  adjusted  each  month 
for  the  workings  of  Canyon  Creek** 
electric  power  tracker  aod  interest 
expense  tracker. 

Canyon  Creek  states  that  no  new 
facilities  would  be  required  for  this 
service.  Canyon  Creek  requests 
authorization  to  add  or  delete  additional 
receipt  points  in  the  future  that  may  be 
necessary  to  support  this  service. 

Comment  date:  January  6, 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Caoyoa  Creek  Compression  Company 

(Dockel  No.  CP87-lll-flB| 
Decembar  M.  t9M. 

Take  notice  that  on  December  4, 1988. 
Canyon  Creek  Compression  Company 
(Applicant),  701  East  22nd  Street. 
Lomb«tl,  Illinois  80148,  filed  hi  Docket 
No.  CP87-11 1-000  an  appHcation 
pursuant  to  Section  7  of  the  Natural  Gas 
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Act  for  aothor^zatioR  to  treneport  and 
compresa  up  to  a  maximum  of  25,000 
Mcf  of  natural  gas  per  day  on  an 
intemiptible  basis  for  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  it  had  performed 
a  limited-term  transportation  for 
Tennessee  pursuant  to  Part  284,  Subpart 
G  of  the  Commiaaton's  Re^iiations  at 
Docket  No.  ST83-2M-O0a  Such 
transportation  service  will  expire  on 
January  23, 1987. 

Applicant  requests  authority  to 
provide  an  intemiptible  transportation 
service  for  Tennessee  for  a  period  of 
two  years  from  the  date  of  first  delivery 
and  month-to-month  thereafter. 
Applicant  would  provide  such  service 
pursuant  to  the  terms  and  conditions 
contained  in  a  gas  transportation 
agreement  between  Applicant  and 
Tennessee  dated  Noveni<2«:,5r^986. 
Applicant  has  been  informed  h^ 
Tennessee  that  said  gas  woulo  be  used 
for  Tennessee's  system  supply. 

Applicant  states  that  U  would  cause 
its  gas  sellers  to  deliver  for  Tennessee' 
account  volumes  of  natural  gas  to 
Applicant  at  the  oudet  of  Amoco 
Production  Coflapaoy's  prooesaing  plant 
located  in  Section  16.  Township  17 
North.  Range  119.  West,  Uinta  Cotmty, 
Wyoming. 

Applicant  proposes  to  transport  on  a 
fully  intemiptible  basis,  compress  and 
deliver  said  volumes,  less  Tennessee's 
pro  rata  share  of  fuel  gas.  unaccounted 
for  gas  end  gas  vented,  to  Overthnist 
Pipeline  Company  located  In  Section  16, 
Township  17  North.  Range  119  West , 
Uinta  County,  Wyoming  for  Tennessee's 
account  for  further  transportation  and 
exchange. 

Applicant  proposes  to  charge 
Tennessee  a  negotiated  tronsportatiQB 
rate  of  117  cents  per  Mcf  which  is  baaed 
on  a  100  percent  load  factor  of 
Applicant's  current  Rate  Schedol*  C 
transportation  and  oompreseion  electric 
power  tracker  and  interest  expense 
tracker. 

Applicant  states  that  no  new  facilities 
would  be  reqtrires  for  this  service. 
AppKeant  requests  authorization  to  add 
or  delete  additional  receipt  points  in  the 
fut\ire  that  may  be  necessary  to  support 
this  service. 

Comment  date:  January  6,  Ui87,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


5.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Docket  Mo.  CP»7-U»~aKH 
December  16. 1986. 

Take  notice  that  on  December  4. 1966, 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  {Nor*«ni).  2223 
Dodge  Street.  Omaha.  Nebraska  88102, 
filed  in  Docket  No.  CP87-113-000  a 
request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  operate  and  maintain  a 
delivery  point  and  appurtenant  facilities 
necessary  to  deliver  natural  gas  to 
Peoples  Natival  Gas  Company,  Division 
of  UtiliCorp  United  Inc.  (Peoples],  under 
the  certificate  authorization  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  aU  as 
more  fully  set  forth  io  the  request  on  file 
with  the  CommissioB  and  open  to  public 
inspection. 

Northern  states  that  the  delivery  point 
would  be  used  to  deliver  natural  gas  to 
Kan-Tex  Feeders,  Inc.  (Kaa-Tex).  ia 
Grant  County,  Kansas,  who  would  be 
served  by  Peoples.  It  is  states  thai  tCaa- 
Tex's  estimated  peak  day  aadaoiiual 
requirements  are  180  Mcf  and  42.100 
Mcf.  respectively.  Northern  states  that 
the  cost  of  the  facilities  was  (5.706  and 
that  Peoples  would  not  be  required  to 
make  a  contribution  in  aid  of 
construction. 

Nerthem  states  that  its  field 
employees  inadvertently  relied  on  the 
mistaken  assumption  that  Kan-Tex  was 
a  right-of-way  grantor  and  therefore 
installed  the  small  volume  delivery  point 
without  prior  authorization  under 
Section  157.211(a)  of  the  Regulations. 
Northern  states  that  the  delivery  pobit 
was  placed  in  aervfce  and  natnral  gas 
deliveries  to  Kan-Tex  commenced  on 
April  14. 1986. 

Consequently,  Northern  requests 
authority  to  continue  to  operate  and 
maintain  such  delivery  point  to  Kan-Tex 
through  Peoples  pursuant  to  Section 
157.212  of  the  Regulations.  Northern 
states  that  the  volumes  delivered  would 
be  within  Peoples  current  Ai:gus  firm 
entitlement  authorized  by  Coouniasion 
order  issued  February  12. 1988.  in 
Docket  No.  CP86-192-001  aod  that  such 
deliveries  would  have  no  impact  en 
Northern's  peak  day  and  aonuaJ 
deliveries.  Further,  Northern  states  that 
ihe  required  voltunes  would  be  served 
rrom  the  firm  entitlemezit  designated  by 
Peoples  for  delivery  to  Moscow,  Kansas. 

Comment  detr  Jaiuwry  3a  2BB7.  m 
accordance  with  Staadard  Paragraph  G 
at  the  end  of  this  notiee. 


6.  Southern  Natural  Gas  Company/ 
South  Georgia  Natural  Gas  Company 

[Docket  No.  CP87-101-O0OJ 
December  16, 1986. 

Take  notice  that  on  November  25, 
1986.  Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham. 
Alabama  3520Z  and  South  Georgia 
Natural  Gas  Company  (South  Georgia), 
P.O.  Box  1279,  Thomasville,  Georgia 
31792  hereinafter  referred  to  as 
Applicants,  filed  in  Docket  No.  CP87- 
101-000  an  application  pursua^  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  with  pre- 
granted  abandonment  authorization, 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  the  City  of  Thomasville 
Water  and  Light  Department 
(Thomasville)  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicants  request  a  limited-term 
certificate,  expiring  one  year  from  the 
date  of  the  order,  authorizing  the 
transportation  of  gas  on  behalf  of 
Thomasville.  It  is  stated  that 
Thomasville  has  acquired  the  right  to 
purchase  gas  from  SNG  Trading  Inc. 
(SNG  Trading).  In  order  to  effectuate 
delivery  of  the  gas,  Thomasville  has 
entered  into  an  agreement  with  South 
Georgia  dated  November  10, 1986, 
(South  Georgia  Agreement)  wherein 
South  Georgia  has  agreed  to  transport 
Thomasville's  gas  and  to  act  as  agent  in 
arranging  for  the  transportation  of  the 
gas  through  Southern's  pipeline  system. 
South  Georgia,  as  agent  for  Thomasville. 
and  Southern  entered  into  a 
transportation  agreement  dated 
November  10, 1988,  (Southern 
Agreement),  which  sets  forth  the  terms 
under  which  Southern  will  transport  gas 
purchased  by  Thomasville. 

Applicants  propose  to  transport  on  an 
intemiptible  basis  up  to  3  billion  Btu  of 
gas  per  day  purchased  by  Thomasville 
from  SNG  Trading.  Applicants  state  that 
the  Southern  Agreement  provides  that 
South  Georgia  would  cause  gas  to  be 
delivered  to  Southern  for  transportation 
at  the  various  existing  points  of  deUvery 
on  Southern's  contiguous  pipeline 
system  specified  in  Exhibit  A  to  the 
Southern  Agreement.  Southern  would 
redeliver  to  South  Georgia  at  the 
existing  point  of  interconnection 
between  the  pipeline  facilities  of 
Southern  and  those  of  South  Georgia 
located  in  Lee  County,  Alabama  (Lee 
County  Redelivery  point),  an  equivalent 
quantity  of  gas  less  3.25  percent  of  the 
volume  fransported  for  fuel  use,  less 
shrinkage,  and  less  South  Georgia's  pro- 
rata share  of  gas  delivered  for  South 


Georgia's  account  which  is  lost  or 
vented.  The  South  Georgia  Agreement 
provides  that  Thomasville  would  cause 
gas  to  be  delivered  to  South  Georgia  for 
transportation  at  the  Lee  Coimty 
Redehvery  Point  and  would  be 
redelivered  to  Thomasville  at  the  city  of 
Thomasville  Meter  Station  located  in 
Thomas  County,  Georgia.  South  Georgia 
would  redeliver  an  equivalent  volume 
less  0.5  percent  of  the  volume 
transported  for  fuel  use,  less 
Thomasville's  pro-rata  share  of  gas 
delivered  for  lliomasville  which  is  lost 
or  vented. 

The  Southern  Agreement  provides 
that  South  Georgia  would  pay  Southern 
each  month  for  performing  the 
transportation  service  rendered 
thereunder  the  following  transportation 
rate: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  South  Georgia 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  imder 
Southern's  Rate  Schedule  OCD  on  such 
day  to  South  Georgia  do  not  exceed  the 
daily  contract  demand  of  South  Georgia 
the  transportation  rate  shall  be  39.9 
cents  per  million  Btu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  South  Georgia 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  Rate  Schedule  OCD  on  such 
day  to  South  Georgia  exceed  the  daily 
contract  demand  of  South  Georgia,  the 
transportation  rate  for  the  excess 
volumes  would  be  64.9  cents  per  million 
Btu. 

The  South  Georgia  Agreement  states 
that  Thomasville  has  agreed  to  pay 
South  Georgia  each  month  a 
transportation  rate  of  101.02  cents  per 
million  Btu  redelivered  by  South  Georgia 
and  reimburse  South  Georgia  for  all 
transportation  and  fuel  charges  and 
other  costs  South  Georgia  pays  Southern 
pursuant  to  the  Southern  Agreement. 
The  Agreements  also  provide  for 
collection  of  the  GRI  surcharge. 

Southern  states  that  the 
transportation  arrangement  would 
enable  Thomasville  to  diversify  its 
natural  gas  supply  sources  and  to  obtain 
gas  at  competitive  prices.  In  addition. 
Southern  would  obtain  take-or-pay 
credit  on  the  gas  Thomasville  may 
obtain  from  its  suppliers. 

Comment  date:  January  6, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


7.  Tennessee  Gas  Pipeline  Company  a 
Division  ot  Tenneoo  Inc. 

Pocket  No.  CP87-115-O0OJ 
December  16, 1966. 

Take  notice  that  on  December  8, 1966, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee], 
P.O.  Box  2511,  Houston,  Texas  77001. 
filed  in  Docket  No.  CP87-115-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  Section  284.221 
of  the  Commission's  Regidations  (18 
CFR  284.221)  for  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  transportation  of  natural  gas 
on  behalf  of  others,  all  as  more  fully  set 
forth  in  the  apptication  which  is  on  file 
with  the  Commission  end  open  for 
public  inspection. 

Tennessee  states  that  it  intends  to 
transport  natural  gas  on  behalf  of  others 
and  elects  to  become  a  transporter 
under  the  terms  and  conditions  of  the 
Commission's  Order  No.  436,  issued 
October  9, 1985,  in  Docket  No.  RM85-1- 
000.  Tennessee  also  requests  pregranted 
authorization  to  abandon  transportation 
services  as  provided  in  Subpart  G  of 
Part  284  of  the  Commission's 
Regulations.  Tennessee  states  that  it 
would  accept  and  comply  with  the 
conditions  in  paragraph  (c)  of  Section 
284.221  of  the  Commission's  Regulations 
which  paragraph  refers  to  Subpart  A  of 
Part  284  of  the  Commission's 
Regulations  provided  the  Commission 
excludes  Tennessee's  storage  facilities 
and  service  from  the  open  access 
conditions  of  Order  Nos.  436,  et  al. 

Comment  date:  January  6, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice.  ' 

8.  Trailblazer  Pipeline  Company 

[Docket  No.  CP87-110-000] 
December  16, 1986. 

Take  notice  that  on  December  4, 1986. 
Trailblazer  Pipeline  Company 
(Applicant).  701  East  22nd  Street, 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP87-110-00Q  an  application 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  for  authorization  to  transport  up  to  a 
maximum  of  75,000  Mcf  of  natural  gas 
per  day  on  an  intemiptible  basis  for 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  it  had  performed 
a  limited-term  transportation  for 
Tennessee  pursuant  to  Part  284,  Subpart 
G  of  the  Commission's  Regulations  at 
Docket  No.  ST83-184-000.  Such 
transportation  service  expired  cm 
October  25. 1986. 
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Applicant  requests  authority  to 
provide  an  intemiptible  transportation 
service  for  Tennessee  for  a  period  of 
two  years  from  the  date  of  first  dehvery 
and  month-to-month  thereafter. 
Apphcant  would  provide  such  service 
pursuant  to  the  terms  and  conditions 
contained  in  an  intemiptible  gas 
transportation  agreement  between 
Applicant  and  Tennessee  dated 
November  5. 1986.  Applicant  has  been 
informed  by  Tennessee  that  said  gas 
would  be  used  for  Tennessee's  system 
supply. 

Applicant  proposes  to  receive  natural 
gas  for  the  account  of  Tennessee  at  an 
existing  interconnection  between  the 
facilities  of  Applicant  and  Wyoming 
Interstate  Company.  Ltd.  located  near 
Rockport  in  Section  5.  Township  11 
North.  Range  66  West.  Weld  County. 
Colorado. 

Applicant  proposes  to  transport  on  a 
fully  intemiptible  basis  and  would 
redeliver  volumes  of  gas  for  the  account 
of  Tennessee  to:  (1)  Natural  Gas 
Pipeline  Company  of  America  (Natural] 
at  an  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Natural  located  near  Beatrice  in  Section 
15.  Township  4  North.  Range  6  East. 
Gage  County.  Nebraska;  and  (2) 
Northern  Natural  Gas  Company 
(Northern)  at  an  existing  point  of 
interconnection  between  the  facilities  of 
Applicant  and  Northern  located  near 
Beatrice  in  Section  9,  Township  4  North. 
Range  5  East.  Gage  County.  Nebraska. 

Applicant  proposea  to  charge 
Tennessee  a  transportation  rate  of  32.34 
cents  per  Mcf. 

Applicant  states  that  no  new  facilities 
would  be  required  for  this  service. 
Applicant  requests  authorization  to  add 
or  delete  additional  receipt  points  in  the 
future  that  may  be  necessary  to  support 
this  service. 

Comment  date:  January  6. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 


wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natxu-al  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86-28635  Filed  12-19-86:  8:45  am] 

BILUNQ  CODE  (Tir-OI-M 


(ProjMt  Nos.  9066-001  at  al.] 

Surrender  of  Preliminary  Permits; 
Burlington  Energy  Development 
Associates  et  al. 

December  16. 1986. 

Take  notice  that  the  following 
preliminary  permits  have  been 
surrendered  effective  as  described  in 
Standard  Paragraph  I  at  the  end  of  this 
notice. 


1.  Burlington  Energy  Development 
Associates 

(Project  No.  9066-001] 

Take  notice  that  the  Burlington  Energy 
Development  Associates,  permittee  for 
the  Conway  Dam  Project  No.  9066.  has 
requested  that  the  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  9066  was  issued  on 
December  18. 1985,  and  would  have 
expired  on  November  30, 1988.  The 
project  would  have  been  located  on  the 
South  River,  in  Franklin  County, 
Massachusetts. 

The  permittee  filed  the  request  on 
November  13, 1986. 

2.  Burlington  Energy  Development 
Associates 

(Project  No.  9287-001) 

Take  notice  that  the  Burlington  Energy 
Development  Associates,  permittee  for 
the  Steams  Reservoir  Project  No.  9287, 
has  requested  that  the  preliminary 
permit  be  terminated.  "The  preliminary 
permit  for  Project  No.  9287  was  issued 
on  November  7. 1985,  and  would  have 
expired  on  November  30, 1988.  The 
project  would  have  been  located  on  the 
Sudbury  River,  in  Middlesex  County. 
Massachusetts. 

The  permittee  filed  the  request  on 
November  13, 1986. 

3.  Burlington  Energy  Development 
Associates 

(Project  No.  9288-001) 

Take  notice  that  the  Burlington  Energy 
Development  Associates,  permittee  for 
the  Saxonville  Dam  Project  No.  9288. 
has  requested  that  the  preliminary 
permit  be  terminated.  The  preliminary 
permit  for  Project  No.  9288  was  issued 
on  November  7. 1985,  and  would  have 
expired  on  November  30, 1988.  The 
project  would  have  been  located  on  the 
Sudbury  River,  in  Middlesex  County, 
Massachusetts. 

The  permittee  filed  the  request  on 
November  13. 1986. 

4.  Burlington  Energy  Development 

Associates 

(Project  No.  9329-001] 

Take  notice  that  the  Burlington  Energy 
Development  Associates,  permittee  for 
the  Leeds  Dam  Project  No.  9329.  has 
requested  that  the  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  9329  was  issued  on 
December  30. 1985,  and  would  have 
expired  on  November  30, 1988.  The 
project  would  have  been  located  on  the 
Mill  River,  in  Hampshire  County, 
Massachusetts. 

The  permittee  filed  the  request  on 
November  13, 1986. 
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5.  Burlington  Energy  Development 
Associates 

(Project  No.  9330-001) 

Take  notice  that  the  Burlington  Energy 
Development  Associates,  permittee  for 
the  Nonotucket  Street  Dam  Project  No. 
9330,  has  requested  that  the  preliminary 
permit  be  terminated.  The  preliminary 
permit  for  Project  No.  9330  was  issued 
on  December  11, 1985,  and  would  have 
expired  on  November  30. 1988.  The 
project  would  have  been  located  on  the 
Mill  River,  in  Hampshire  County, 
Massachusetts. 

The  permittee  filed  the  request  on 
November  13. 1986. 

6  Burlington  Energy  Development 
Associates 

(I>roject  No.  9331-001] 

Take  notice  that  the  Burlington  Energy 
Development  Associates,  permittee  for 
the  Spring  Street  Dam  Project  No.  9331. 
has  requested  that  the  preliminary 
permit  be  terminated.  The  preliminary 
permit  for  Project  No.  9331  was  issued 
on  December  30. 1985,  and  would  have 
expired  on  November  30. 1988.  The 
project  would  have  been  located  on  the 
Mill  River,  in  Hampshire  County. 
Massachusetts. 

The  permittee  filed  the  request  on 
November  13. 1986 

7.  Burlington  Energy  Development 
Associate* 

(Project  No.  9332-001) 

Take  notice  that  the  Burlington  Energy 
Development  Associates,  permittee  for 
the  Paradise  Pond  Project  No.  933Z  has 
requested  that  the  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  9332  was  issued  on 
December  sa  1985,  and  would  have 
expired  on  November  30. 198a  The 
project  would  have  been  located  on  the 
Mill  River,  in  Hampshire  County, 
Massachusetts. 

The  permittee  filed  the  request  on 
November  13. 1986. 

8.  Burlington  Energy  Development 
Associates 

(Project  No.  9333-001] 

Take  notice  that  the  Burlington  Energy 
Development  Associates,  permittee  for 
the  Cochrane  Dam  Project  No.  9333,  has 
requested  that  the  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  9333  was  issued  on 
December  13, 1985,  and  would  have 
expired  on  November  30, 1988.  The 
project  would  have  been  located  on  the 
Charles  River,  in  Norfolk  County, 
Massachusetts. 

The  permittee  filed  the  request  on 
November  13, 1986. 


Standard  Paragraphs 

I.  The  preliminary  permit  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  365.2007  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86-28618  Filed  12-19-86;  8:45  am] 

BILUNO  CODE  (717-01-11 


[Docket  No.  RP85-58-000  et  aL) 
El  Paso  Natural  Gas  Co.;  HIing 

December  17, 1086. 

Take  notice  that  on  December  9, 1988, 
El  Paso  Natural  Gas  Company  (El  Paso) 
filed  its  notice  that  no  change  in  rates  is 
required  as  of  January  1, 1987.  due  to  the 
change  in  the  statutory  Federal  income 
tax  rate.  El  Paso  states  that  this  filing  is 
made  pursuant  to  Article  XD,  Tracking 
of  Changes  in  Federal  Taxes,  of  the 
"Stipulation  and  Agreement  in 
Settlement  of  Rate  Proceedings" 
approved  by  the  Federal  Energy 
Regulatory  Commission's  letter  order 
dated  August  14. 1985  in  the  above- 
captioned  proceeding. 

In  compliance  with  Article  XII  of  the 
Stipulation  and  Agreement.  El  Paso 
states  that  it  has  calculated  the  impact 
on  its  rates  of  the  1986  Tax  Reform  Act. 
The  reduction  in  the  statutory  corporate 
income  tax  rate  lowers  El  Paso's 
revenue  requirement  but  when  offset  by 
other  changes  in  the  Federal  tax 
Legislation,  such  revenue  requirement  is 
increased  resulting  in  a  change  of  less 
than  one  (1]  mill  to  El  Paso's 
jurisdictional  rates.  Therefore,  El  Paso 
states  that  its  current  rates  will  not 
change  as  of  January  1. 1987.  El  Paso 
claims  that  it  will  review  the  rate  impact 
of  the  1986  Tax  Reform  Act  and  the 
Internal  Revenue  Code  again  before 
January  1, 1888  to  determine  any  effect 
on  El  Paso's  jurisdictional  rates  at  that 
time  pursuant  to  Article  XII  of  the 
Stipulation  and  Agreement. 

El  Paso  has  served  copies  of  this  filing 
on  all  parties  of  record  in  Docket  No. 
RP85-58-000,  all  its  interstate  pipeline 
system  customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  at  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 


DC  20428,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
29, 1986.  Protests  will  be  considered  by 
the  Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  88-28636  Filed  12-19-86;  8:45  am] 
BHJJNO  COOC  S717-S1-M 


[Dociwt  Nos.  TAS7-1-53-002  and  TAt7-2- 
53-002] 

K  N  Energy,  Inc^  CompNanca  HHng 

Deceml>er  17, 1986. 

Take  notice  that  on  December  11, 
1986,  K  N  Energy,  Inc.  (K  N)  tendered  for 
filing  Substitute  Twen^-Fifth  Revised 
Sheet  No.  4.  and  Substitute  Fourth 
Revised  Sheet  No.  4B  to  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
pursuant  to  its  gas  cost  adjustment 
provision  (section  19),  to  comply  with 
Ordering  Paragraph  (A)(1)  of  the 
Commission's  Order  issued  November 
28, 1986,  in  Docket  No.  TA87-1-53-000. 
The  effective  date  for  these  sheets  is 
December  1, 1988. 

K  N  also  filed  Substitute  Twenty-Sixth 
Revised  Sheet  No.  4  and  Substitute  Fifth 
Revised  Sheet  No.  4B  to  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
pursuant  to  its  Gas  Research  Institute 
(GRI)  charge  adjustment  provision 
(section  22).  The  revised  rates  required 
by  the  Commission's  November  28, 1986 
order  have  been  reflected  in  these 
substitute  tariff  sheets  which  had 
previously  been  filed  in  K  N's  GRI  filing 
in  Docket  No.  TA87-2-53-000.  The 
effective  date  for  these  sheets  is  January 
1,1987. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervane  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
29, 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
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become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KemMth  F.  Pluinb, 
Secntary. 
\     [FR  Doc.  86-28637  Filed  12-19-86:  8:45  am| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Proposed  Statement  of  Policy;  Special 
Purpose  Finance  Subsidiaries 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  withdrawal  of 

proposed  policy  statement. 

summary:  The  FDIC  hereby  gives  notice 
that  it  has  withdrawn  its  proposed 
Statement  of  Policy  on  Finance 
Subsidiaries  that  was  published  in  the 
Federal  Register  on  April  11, 1986  (51  FR 
12560).  The  policy  statement  as 
proposed,  would  seek  to  minimize  the 
potential  for  inappropriate  uses  of 
special  purpose  finance  subsidiaries  by 
setting  forth  specific  policy  guidelines 
that  state  nonmember  banJcs  and 
insured  savings  banks  would  be 
encouraged  to  consider  when  evaluating 
plans  to  establish  finance  subsidiaries. 

The  proposal  was  issued  for  a  45-day 
public  comment  period,  which  expired 
on  May  27, 1988.  After  further  review  of 
the  policy  statement  proposal,  including 
the  public  comments  that  were  received 
in  response  to  the  FDIC's  request  for 
comments,  the  FDIC  Board  of  Directors 
has  determined  that  it  is  appropriate  to 
withdraw  the  proposed  policy  statement 
from  further  consideration. 

Although  inappropriate  uses  of 
finance  subsidiaries  are  possible,  the 
FDIC  believes  that  such  situations 
should  be  handled  on  a  case-by-case 
basis  by  using  existing  supervisory 
powers  rather  than  by  trying  to  address 
potential  problems  through  the  issuance 
of  specific  guidelines.  Nonetheless,  bank 
management  still  has  the  responsibility 
to  carefully  consider  the  impact  of 
finance  subsidiary  transactions  on  the 
bank's  overall  financial  position.  In 
those  situations  where  finance 
subsidiary  transactions  are  conducted  in 
an  unsafe  or  unsound  manner,  the  FDIC 
will  seek  appropriate  supervisory 
remedies. 

OATH:  The  withdrawal  of  the  proposed 
Statement  of  Policy  on  Special  Purpose 
Finance  Subsidiaries  is  effective 
December  22. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  G.  Pfeifer.  Examination 
Specialist.  Division  of  Bank  Supervision, 


Federal  Deposit  Insurance  Corporation. 
550  17th  Street  NW..  Washington.  DC 
20429,  telephone  (202)  898-6894. 
SUPPLEMENTARY  INFORMATION:  On  April 
7, 1986,  the  FDIC  Board  of  Directors 
approved  the  issuance  for  public 
comment  of  a  proposed  Statement  of 
Policy  on  Special  Purpose  Finance 
Subsidiaries.  The  poficy  statement,  as 
proposed,  would  attempt  to  address  the 
safety  and  soundness  considerations 
associated  with  finance  subsidiaries 
through  the  adoption  of  policy 
guidelines  pertaining  to: 

(1)  Establishment  and  structure  of 
finance  subsidiaries; 

(2)  Investment  and  collaterialization 
limitations; 

(3)  Notification  requirements:  and 

(4)  Call  Report  and  capital  adequacy 
treatment  for  finance  subsidiary 
transactions. 

The  intent  of  the  proposed  policy 
statement  was  to  facilitate  the  prudent 
use  of  finance  subsidiaries  that  are 
economically  advantageous  to  state 
nonmember  banks  and  insured  savings 
banks  while  minimizing  the  potential  for 
abusive  or  unsafe  and  unsound 
transactions.  In  an  attempt  to  achieve 
these  dual  objectives,  the  policy 
statement  would  encourage  banks  to 
provide  timely  information  to  FDIC 
Regional  Directors  as  to  the  nature  and 
extent  of  finance  subsidiary 
transactions.  The  policy  statement 
would  also  provide  bankers  with  more 
definitive  guidance  as  to  appropriate 
methods  for  structuring  and  reporting 
these  financing  transactions. 

Nature  of  Finance  Subsidiaries 

Finance  subsidiaries  are  generally 
established  in  order  to  provide  funds  to 
the  parent  bank  at  favorable  borrowing 
rates.  However,  based  on  several  of  the 
comment  letters  received  by  the  FDIC. 
the  subsidiaries  can  also  be  used  solely 
for  the  purpose  of  generating  arbitrage 
profits  rather  than  for  the  purpose  of 
obtaining  an  additional  source  q{_fi)nds. 
For  example,  a  subsidiary  might  issue 
collateralized  mortgage  obligations 
(CMOs)  and  use  the  proceeds  to 
simultaneously  buy  the  mortgage-related 
collateral  that  will  secure  the  CMO 
issue.  Thus,  no  additional  funds  would 
be  received  by  the  parent  bank  since  the 
proceeds  of  the  securities  issuance  are 
used  to  purchase  the  underlying 
collateral. 

Two  basic  types  of  finance 
subsidiaries  exist — those  that  issue 
preferred  stock  and  those  that  issue 
CMOs  or  other  forms  of  debt  securities. 
The  preferred  stock  usually  has  a  short- 
term  adjustable  rate  that  is  repriced 
every  49  days  through  an  auction 
bidding  process  among  an  organized 


group  of  existing  and/or  potential 
investors.  The  CMOs  or  other  debt 
instruments  are  generally  long-term 
fixed-rate  obligations,  although  some 
banks  are  interested  in  issuing  short- 
term  commercial  paper  through  such 
subsidiaries. 

Except  for  the  arbitrage  transactions 
mentioned  above,  the  parent  bank 
transfers  a  sufficient  amount  of  its 
assets  to  the  finance  subsidiary  in  order 
to  collateralize  or  otherwise  support  the 
subsidiary's  preferred  stock  or  debt 
issue.  Although  the  collateral  required 
for  CMOs  usually  is  less  than  110 
percent  of  the  amount  received  from  the 
CMO  issuance,  the  support  required  for 
preferred  stock  issues  usually  is  150 
percent  or  more.  The  above  precentages 
are  based  on  the  market  value  of  the 
underlying  collateral  rather  than  the 
collateral's  book  value. 

Policy  Statement  Issues 

Several  important  policy  issues  were 
considered  in  the  decision  to  withdraw 
the  policy  statement  proposal.  These 
issues  are  discussed  below,  along  with 
the  public  comments  received  on  this 
proposal. 

Applicability 

in  their  comment  letters,  both  the  U.S. 
League  of  Savings  Institutions  and  the 
National  Council  of  Savings  Institutions 
objected  to  the  inclusion  of  federally 
chartered  savings  banks  within  the 
scope  of  the  proposed  policy  statement. 
Not  only  did  they  contend  that  the 
Federal  Home  Loan  Bank  Board 
(FHLBB)  should  have  jurisdiction  over 
all  federal  savings  banks  for  rules 
affecting  finance  subsidiaries  owned  by 
these  savings  banks,  since  the  FHLBB  is 
the  primary  supervisory  authority  for 
federal  savings  banks,  but  the  U.S. 
League  and  National  Council  also 
believed  that  the  FDIC  has  no  statutory 
authority  to  apply  such  a  policy 
statement  to  FHLBB-chartered 
institutions. 

The  above  objection  has  become  a 
moot  point  since  the  FDIC  has  decided 
to  withdraw  the  policy  statement 
proposal.  Rather  than  establishing 
specific  guidelines,  the  FDIC  will 
consider  the  safety  and  soundness  of 
finance  subsidiary  transactions,  and 
their  overall  impact  on  the  parent  bank,' 
during  the  course  of  regular  onsite 
examinations  and  in  conjunction  with 
other  activities  over  which  the  FDIC  has 
supervisory  authority,  including  the 
review  and  approval  of  certain  merger 
and  branch  applications. 
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Investment  Limitation 

The  policy  statement  as  proposed 
would  establish  a  guideline  limiting  a 
bank's  aggregate  investanents  in 
finance  subsidiaries  to  10  percent  of  a 
bank's  total  assets.  This  contrasts  with 
the  FHLBB  regulation,  which  allows 
investments  in  finance  subsidiaries 
equal  to  30  percent  of  total  assets.  Of 
the  13  comment  letters  received  in 
response  to  the  FDIC  policy  statement 
proposal,  10  respondents  commented  on 
the  investment  limitation  and  all  of 
these  commentators  believed  the 
limitation  was  too  restrictive.  While 
some  of  the  respondents  indicated  that 
the  investment  limitation  should  be 
increased  to  20  or  30  percent,  others 
viewed  a  numerical  or  percentage  limit 
as  unnecessary  and  suggested  that  more 
flexibility  be  allowed  by  simply 
indicating  that  investments  should  be 
subject  to  prudential  limits. 

Several  respondents  also  staled  that 
transfers  of  assets  by  the  parent  bank  to 
the  submdiary  siioutd  not  be  included  in 
the  investment  limitation  if  the  bank 
does  not  make  an  investment  in  the 
finance  subsidiary,  bot  radter  actuaRy 
sells  some  of  its  assets  to  the  subsidiary 
at  fair  market  vahie  in  exchange  for 
cash.  In  such  a  transaction,  no 
overcollateralization  occurs  and  the 
respondents  therefore  believed  that  the 
.  need  for  an  asset  transfer  limitation  to 
cover  such  transactions  is  not 
necessary. 

Based  upon  further  analysis  of  the 
issues,  the  Board  of  Directors  has 
determined  that  a  10  percent  investment 
limitation,  or  any  other  arbitrary  figure, 
may  prove  to  be  inappropriate  as  a 
guideline.  Such  a  figure  may  quickly 
become  irrelevant  due  to  the 
accelerating  pace  at  which  the  market 
for  asset  securitization  is  evolving.  As  a 
consequence,  it  is  possible  that  case-by- 
case  exceptions  would  need  to  be  made 
to  any  arbitrary  investment  limitation  in 
order  to  allow  reasonably  structured 
finance  subsidiary  transactions  to  be 
consummated.  In  addition,  an  overall 
constraint  on  the  volume  of  finance 
subsidiary  transactions  would  still  exist 
via  existing  regulatory  requirements, 
since  these  transactions  would  normally 
be  reflected  as  additional  assets  and 
liabilities  on  the  bank's  consolidated 
FDIC  Report  of  Condition  balance  sheet. 
Because  the  transactions  would  result  in 
an  increase  in  total  assets  with  no 
increase  in  capital,  the  potential 
negative  impact  on  the  capital  to  assets 
ratio  would  effectively  limit  the  total 
dollar  volume  of  such  transactions. 


Overcnllateralitation 

The  proposed  policy  statement 
indicated  that  the  assets  transferred  to 
the  finance  subsidiary  should  not 
exceed  200  percent  of  the  gross  proceeds 
raised  by  the  finance  subsidiary  from 
the  securities  issuance,  net  of 
underwriting  costs  and  related 
expenses.  The  FHLBB  Kmit  for 
overcollateralization  is  250  percent 
rather  than  200  percent. 

Although  the  market  value  of  the 
collateral  required  for  CMOs  is  normally 
less  than  110  percent  of  the  gross 
proceeds  raised,  the  assets  needed  to 
support  a  finance  subsidiary's  issuance 
of  preferred  stock  can  easily  exceed  150 
percent  of  the  gross  proceeds  raised  and 
in  some  cases  might  require  more  than 
200  percent  for  a  favorable  investment 
rating  from  a  nationally  recognized 
rating  service.  At  least  seven 
respondents  addressed  the  200  percent 
collateralization  limit  proposed  by  the 
FDIC  and  all  of  these  commentators 
believed  that  this  collateral  limitation 
would  be  unduly  restrictive  in  at  least 
some  cases. 

While  some  respondents  believed  that 
raising  tfaebnii4  to  250  percent  is      -    - 
appropriate,  others  suggested  that  the 
limit  should  be  whatever  is  customary 
and  necessary  in  order  to  obtain  a 
favorable  investment  rating.  Other 
respondents  believed  that  the  policy 
statement  should  simply  indicateHhat 
overcollateralization  should  be 
maintained  within  "prudential"  limits  or 
that  waivers  of  overcollateralization 
limitations  should  be  allowed  if  any 
numerical  restriciton  or  guideline  is 
imposed. 

The  FDIC  believes  that  as  the  market 
for  securitized  assets  continues  to 
evolve,  there  may  be  changes  in  the 
livels  of  overcollateralization  that  are 
deemed  customary  or  necessary  for 
various  transactions  and  these  levels 
can  vary  based  on  a  number  of 
considerations,  including  the  overall 
credit  quality  of  the  underlying 
collateral.  Establishing  one 
overcollateralization  limit  to  cover  the 
myriad  of  securities  transactions  that 
could  be  initiated  might  very  well  result 
in  a  guideline  that  has  little  or  no 
relevance  when  compared  to  the  manner 
in  which  actual  finance  subsidiary 
transactions  might  need  to  be  structured 
in  order  to  be  accepted  by  the 
marketplace. 

Presently,  the  FDIC  has  no  arbitrary 
overcollateralization  limit  for 
collateralized  borrowings  that  are 
initiated  directly  at  the  bank  level. 
Rather,  existing  practice  and 
overcollateralization  levels  are  normally 
reviewed  on  a  case-by-case  basis  during 


onsite  examinations  to  ensure  that  the 
transactions  have  been  conducted  in  a 
safe  and  sound  manner.  The  FDIC 
believes  it  is  appropriate  for  finance 
subsidiary  transactions  to  be  analyzed 
on  a  similar  basis — that  is.  examiner 
judgment  should  provide  a  sufficient 
basis  for  analyzing  the  safety  and 
soundness  of  the  finance  subsidiary 
transaction  without  a  need  to  refer  to  an 
arbitrary  overcollateralization 
limitation. 

Notification  Requirements 

The  proposed  policy  statement  would 
have  required  both  30-day  prior 
notification  and  subsequent 
confirmation  of  finance  subsidiary 
transactions.  The  prior  notification 
would  include  a  description  of  the 
transaction,  the  intended  use  of 
proceeds,  and  financial  projections  as  to 
the  impact  on  capital  and  earnings.  The 
subsequent  confinnation  would  include 
information  on  the  amount  of  assets 
transferred  to  the  subsidiary,  the  gross 
proceeds  raised,  the  net  proceeds 
transferred  to  the  parent  bank,  and  an 
itemized  reconciliation  of  the  difference 
between  the^oss  proceeds  raised  and 
the  net  proceeds  transferred  to  the  bank. 

Five  respondents  addressed  the 
notification  requirements  as  being  too 
burdensome.  Alternative  suggestions 
ranged  from  imposing  a  prior 
notification  of  only  five  days  to  no 
notification  requirement.  Other 
commentators  believed  that  notification 
requirements  should  apply  only  to 
problem  banks  or  that  sound  well-run 
banks  should  be  able  to  receive  specific 
waivers  or  exemptions  from  the 
notification  requirements. 

Based  on  further  evaluation,  the  FDIC 
beheves  it  appropriate  to  minimize  the 
notification  provisions.  Although  it 
might  be  of  some  benefit  to  the  FTOC 
Regional  Office  for  a  bank  to  submit  a 
prior  notification,  the  FDIC  does  not 
believe  that  a  policy  statement  should 
be  instituted  for  the  sole  purpose  of 
mandating  such  a  prior  notification, 
especially  since  many  other  forms  of 
collateralized  borrowrings.  securitized 
asset  sales,  and  other  asset-backed 
transactions  do  not  require  prior 
notification. 

Consolidation  and  Capital  Adequacy 
Requirements 

For  Reports  of  Income  and  Condition 
filed  with  the  FDIC,  subsidiaries  that 
meet  any  one  of  the  "significance"  tests 
set  forth  in  the  Call  Report  instructions 
must  be  consolidated.  Thus,  seciirities 
issued  to  outside  parties  by  a  finance 
subsidiary  that  is  wholly  owned  by  the 
parent  bank  generally  would  be 
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reported  as  a  liability  on  the  bank's 
consolidated  financial  statements.  The 
FHLBB  allows  such  liabilities  to  be 
excluded  from  total  liabilities  for 
regulatory  capital  purposes  if  the 
securities  issued  by  the  finance 
subsidiary  are  "duration-matched"  with 
the  underlying  collateral.  Five  of  the 
respondents  indicated  that  they  believe 
the  FDIC  should  also  ignore  duration- 
matched  liabilities  when  viewing  capital 
adequacy  requirements  for  regulatory 
purposes. 

With  the  exception  of  securities 
subsidiaries  that  fall  within  the 
definitions  set  forth  in  §  337.4  of  the 
FDIC  rules  and  regulations,  all 
subsidiaries  that  are  required  to  be 
consolidated  for  Call  Report  purposes 
are  also  consolidated  for  capital 
adequacy  purposes  under  the  FDIC's 
Part  325  capital  maintenance  regulation. 
Although  the  investment  in  such  a 
9  337.4  securities  subsidiary  is  not 
consohdated  for  capital  adequacy 
purposes.  Part  325  requires  the  amount 
of  the  investment  to  be  deducted 
directly  from  capital. 

The  FDIC  believes  that  rather  than 
attempting  to  unilaterally  revise  the 
interagency  Call  Report  instructions  as 
they  pertain  to  consolidation  of 
subsidiaries,  the  existing  instructions 
should  continue  to  be  followed.  Thus, 
subsidiaries,  including  finance 
subsidiaries  that  meet  the  "significant 
subsidiaries"  test  in  the  Call  Report 
instructions,  should  continue  to  be 
consolidated  for  Reports  of  Income  and 
Condition  filed  with  the  FDIC.  With  the 
exception  of  securities  subsidiaries  that 
are  established  pursuant  to  §  337.4  of 
the  FDIC  rules  and  regulations,  all 
subsidiaries  that  are  consolidated  for 
Call  Report  purposes  are  also  required 
to  be  consolidated  for  the  purposes  of 
evaluating  capital  adequacy  under  the 
FDIC's  Part  325  capital  maintenance 
regulation. 

The  above  criteria  are  presently 
followed  for  any  Call  Reports  filed  with 
the  FDIC  and  for  any  capital  adequacy 
evaluations  that  the  FDIC  is  authorized 
or  required  to  make  in  conjunction  with 
its  supervisory  responsibilities.  Based 
on  further  evaluation  of  the  issues,  the 
FDIC  believes  it  appropriate  to  continue 
to  follow  these  criteria. 

Other  Provisions 

The  policy  statement  also  proposed 
that  100  percent  of  the  finance 
subsidiary  should  be  owned  by  the 
parent  bank  and  that  all  proceeds  from 
the  finance  subsidiary's  issuance  of 
securities  should  be  transferred  to  the 
parent  bank.  However,  several 
respondents  indicated  that  a 
requirement  for  all  proceeds  to  be 


transferred  to  the  parent  bank  should 
not  apply  to  situations  where  the 
subsidiary  uses  the  proceeds  to 
purchase  the  underlying  collateral  for 
the  securities  issuance  or  where  the 
bank's  finance  subsidiary  is  part  of  a 
conduit  program  involving  several  other 
finance  subsidiaries  that  pool  their 
resources  to  allow  for  the  issuance  of  a 
larger  block  of  securities  on  more 
favorable  terms.  Another  commenter 
suggested  that  the  FDIC  clarify  that  the 
100  percent  stock  ownership 
requirement  would  not  need  to  include 
other  forms  of  equity  such  as  preferred 
stock. 

The  FDIC  believes  that  rather  than 
setting  explicit  guidelines  with  regard  to 
ownership  and  asset  transfers,  these 
aspects  of  a  finance  subsidiary's 
activities,  along  with  those  mentioned 
above,  should  be  evaluated  on  a  case- 
by-case  basis  during  the  course  of 
regular  onsite  examinations. 

Withdrawal  ofProposed  Policy 
Statement 

After  considering  the  issues  relating  to 
finance  subsidiaries,  the  evolving  nature 
of  the  market  for  asset  securitization, 
and  the  responses  provided  during  the 
public  comment  period,  the  FDIC  has 
decided  to  withdraw  from  consideration 
the  proposed  Statement  of  Policy  on 
Special  Purpose  Finance  Subsidiaries. 
As  a  consequence,  finance  subsidiary 
transactions,  as  well  as  other  forms  of 
collateralized  transactions  in  which  the 
bank  pledges  assets  or  provides  a  senior 
or  preferred  claim  to  others,  such  as 
securitized  asset  transactions,  sales  of 
assets  with  puts,  and  collateralized 
standby  letters  of  credit,  will  continue  to 
be  evaluated  as  to  their  safety  and 
soundness  on  a  case-by-case  basis. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC,  this  16th  day  of 
December,  1966. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 

Executive  Security. 

[FR  Doc.  88-28641  Filed  12-19-86;  &45  am] 
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FEOERALflESERVE  SYSTEM 

ASB  Corp.  et  a!.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  Usted  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  holding  company.  The 


factors  that  are  considered  in  action  on 
the  applications  are  set  forth  in  section 
3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  January 
9, 1987. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  ASB  Corporation,  Scarsdale  New 
York;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Prime  Savings  Bank, 
Mamaroneck,  New  York  (a  de  novo 
bank). 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  WIN  Bancorp,  Inc..  Winchester, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
voting  shares  of  Winchester  National 
Bank,  Winchester,  Illinois. 

2.  First  State  Bancshares.  Inc., 
Farmington,  Missouri;  to  acquire  100 
percent  of  the  voting  shares  of  Iron 
County  Security  Bank,  Ironton,  Missouri. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  18, 1986. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-28571  Filed  12-19-86:  8:45  am] 
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Bank  of  Montreal  et  al.;  Acquisitions  of 
Companies  Engaged  In  Permissible 
NontMnkIng  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Act  (12  U.S.C.  1843(c)(8)) 
and  §225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  acquire  or  control  voting 
securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 


listed  in  {  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  indispute.  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  January  2, 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Bank  of  Montreal,  Montreal. 
Canada;  Bankmont  Financial 
Corporation.  New  York.  New  York;  and 
Harris  Bankcorp.  Inc..  Chicago  Illinois; 
to  acquire  Harris  Brokerage  Services, 
Inc.,  Chicago  Illinois,  and  thereby 
engage  in  providing  securities  brokerage 
services  pursuant  to  §  225.25(b)(15)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  16. 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  86-28572  Filed  12-19-86:  8:45  am] 
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Donald  Helgeson  et  at.;  Acquisitions  of 
Banks  or  Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
{  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 


holding  company.  The.  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7J). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  31. 1986. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Donald  Helgeson,  St  Cloud, 
Minnesota;  to  acquire  34.86  percent  of 
the  voting  shares  of  Chisago 
Bancorporation,  Chisago  City, 
Minnesota;  and  thereby  indirectly 
acquire  Chisago  State  Bank,  Chisago 
City,  Minnesota. 

2.  Mr.  Stanley  Nemer,  Minneapolis, 
Minnesota;  to  acquire  the  general 
partnership  interests  in  D.L  Shares 
Limited  Partnership,  Detroit  Lakes, 
Minnesota;  and  therby  acquire  D.L. 
Bancshares,  Inc.,  Detroit  Lakes, 
Minnesota,  and  thereby  indirectly 
acquire  The  First  National  Bank  of 
Detroit  Lakes,  Detroit  Lakes,  Minnesota. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  16, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-28573  Filed  12-19-86:  8:45  am] 
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signet  Banking  Corp.  et  al^ 
Application  To  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §225.23(a)(l) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  5225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  9. 1986. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Signet  Banking  Corporation. 
Richmond.  Virginia;  to  engage  de  novo 
through  its  subsidiary.  Landmark 
Financial  Services,  Inc.,  Silver  Spring. 
Maryland,  in  acting  as  principal,  agent, 
or  broker  for  insurance  that  is:  (a) 
directly  related  to  an  extension  of  credit 
by  the  bank  holding  company  or  any  of 
its  subsidiaries;  and  (b)  limited  to 
assuring  the  repayment  of  the 
outstanding  balance  due  on  the 
extension  of  credit  in  the  event  of  the 
death,  disability,  or  involuntary 
unemployment  of  the  debtor  pursuant  ot 
5225.25(b)(8)(i)  of  Regulation  Y. 

2.  South  Carolina  National 
Corporation,  Columbia,  South  Carolina; 
to  engage  de  novo  through  its 
subsidiary.  Provident  Financial 
Corporation.  Columbia.  South  Carolina, 
in  providing  consumer  finance  activities 
which  may  include  the  extension  of 
direct  loans  to  consumers,  the  discount 
of  retail  and  installment  notes  of 
contracts,  servicing  loans  and  other 
extensions  of  credit  for  the  account  of 
others,  and  acting  as  agent  for  sales  of 
credit  life,  credit  accident  and  health, 
and  property  and  casualty  insurance 
directly  related  to  its  extensions  of 
credit  pursuant  to  S225.25(b)(l)  and 
(8}(i)(A).  Property  and  casualty 
insurance  will  be  offered  pursuant  to 
section  4(c)(8)(D]  of  the  Bank  Holding 
Company  Act. 
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Bbaid  of  Coverson  of  ibe  Federal 
Reserve  System.  Decetaber  Ift^  198ft. 
lamM  McAiet;. 
Asaodott  Secrelary  of  Ike  Board. 

[FR  Rtc  88-28574  Filed  12-1»-Mt  8:45  ant) 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  ConuntttM  Meetings 

agency:  Food  and  Tfn%  Admimstration. 
AcnoH:  Notice. 


KIMfMirr  This  notice  aiuionncea 
forthcoming  oieetings  of  public  advisory 
comaiittees  of  the  Food  and  Drag 

Administration  (FDA).  This  notice  also 
sumraarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  pubtic  hearing?  before  FDA's 
£Kiviaory  conunittees. 

Meetings 

The  foUowing  advisory  committee 
meetings  are  announced: 

Circulatory  System  Devices  Panel 

Date.  time,  and  place.  )amiary  16,  8:30 
a.m.,  Rm.  703-727A.  Hubert  H. 
Humphrey  BIdg.,  200  Independence 
Ave..  SW.,  Washington.  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  &30  a.m.  to  9  a.m.; 
open  committee  discussion,  9  a.m.  to  2 
|».m.:  dosed  committee  deliberations.  2 
p.m.  to  4  p.m.;  Keith  Lusted.  Center  for 
Devices  and  Radiological  Health  {HFZ- 
450),  Food  and  Drug  Admmistration, 
8757  Georgia  Ave.,  Silver  Spring.  MD 
20910,  301-427-7594. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  medical  devices 
currently  in  use  and  makes 
recommendations  for  their  regulation. 

Agendo — Open  puhLc  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  2,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wishto  present  the  names  and 
addressed  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
coiBmittee  will  discuss  premarket 
approval  applications  (PMA's)  for  an 
external  dual  chamber  pacemaker,  a 


laser  catheter,  and  po&aiUy  a  palse 
generator  system. 

Closed  committee  deliberations.  If 
necessary,  the  committee  may  discuss 
trade  secret  or  confidential  contmercial 
or  financial  information  regarding  the 
PMA's  listed  above.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discusaion  of  this  information  (5  U.SwC. 
552b{c)(4)). 

Immunology  Devices  Panel 

Date,  time,  and  place.  January  29  and 
30,  9  a.m.,  Rm.  706-727A.  200 
Independence  Ave.,  SW..  Washington, 
DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  January  29,  9  a.m. 
to  10  a.m.:  open  committee  chscussion, 
10  a.m.  to  12  m.;  tAosed  presentation  of 
data,  1  p.m.  to  3  p.m.r  dosed  committee 
deliberatioDS,  3  p.m.  to  5  p.m.;  open 
committee  discussion,  January  30.  9  a.m. 
to  10  a.m.;  dosed  committee 
deliberations.  10  a.m.  to  12  m.;  open 
committee  dtscnssion,  1  p.m.  to  5  p.m.:  S. 
K.  Vadlamudi.  Center  for  Devices  and 
Radiological  Health  (HFZ^MO),  Food 
and  Dreg  Administration,  8757  Georgia 
Ave.,  Silver  Spring,  MD  20910,  301-427- 
7550. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  18,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  w^ish  to  present,  the  names  and 
addresses  of  proposed  partidpants,  and 
an  mdication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 
approval  application  (PMA)  for  an  in 
vitro  diagnostic  tumor  marker  assay. 

Closed  presentation  of  data.  Trade 
secret  or  confidential  conmiercial 
information  will  be  presented  to  the 
committee  regarding  the  PMA  for  the  in 
vitro  diagnostic  tumor  marker  assay. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b{c)(4)). 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  or 
confidential  commerdal  information 
regarding  the  above  PMA.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  infonaation  (5  U.S.C. 
552bic)(4)). 


Vacciaes  md  Betted  Biologicsl 
Products  Advisory  Committee 

Date,  time,  and  place.  January  29. 9 
a.m..  and  January  3a  8:30  a.m.^  BIdg.  29, 
Rm.  115,  8800  Rockville  Pike.  Bethesda. 
MD, 

Type  of  meeting  and  contact  person. 
Closed  conuarttee  deliberations.  January 
29,  9  asa.  to  5  p.m.;  open  public  hearing. 
January  30, 8:30  a  jn.  to  9:30  ajn.,  unless 
public  partidpation  does  not  last  that 
long;  open  committee  discussion.  9:30 
a.m.  to  2:30  p.m.;  Jack  Gertzog.  Center 
for  Drugs  and  Biologies  (HF>^1).  Food 
and  Drug  Adnunistration,  5600  Fishers 
Lane,  Rockville.  MD  20857. 301-442- 
5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  vaccines  and  related 
biological  products  intended  for  use  in 
the  diagnosis,  prevention,  or  treatment 
of  humtm  diseases.  The  conunittee  also 
reviews  and  evaluates  the  quality  and 
relevance  of  FDA's  research  program 
which  provides  scientific  support  for  the 
regulation  of  these  products. 

Agenda — Open  public  hearing. 
Interested  persons  who  wish  to  present 
data,  information,  or  views,  orally  or  in 
writing  on  issues  pending  before  the 
committee  should  communicate  *vith  the 
committee  contad  person. 

Open  committee  discussion.  The 
committee  will  discuss  influenza 
vaccine  formulation  for  the  1987-1988 
/  influenza  season. 

Closed  committee  deliberations.  The 
conunittee  will  review  trade  secret  and/ 
or  con&dential  commercial  information 
relevant  to  pending  license  applications 
and  investigational  new  dnig  (IND's). 
This  portion  of  the  meeting  will  be 
dosed  to  permit  discussion  of  this 
informaUon  (5  U.S.C.  552b.(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  bearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  dosed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  hsted  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  miirimwn 
rather  than  a  maximum  time  for  public 


participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  conunittee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  pubUc  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportimity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dbdcets 
Management  Branch  {hH^-305),  Rm.  4- 
62,  Food  and  Drug  Adminisb«tion,  5600 
Fishers  Lane,  Rockville,  MD  2WS^ 
between  9  a.m.  and  4  p.m.,  Mondayv 
through  Friday,  >v 

The  Commissioner,  with  the  ^ 

concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  "Hie  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commerdal  or  financial 


information  that  is  privileged  or 
conHdential;  information  of  a  personal 
nature,  4isclo8ure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  informaUon  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
conunittee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  signiflcantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  Rles  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disdosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  December  IB,  1986.   

Frank  E.Youiig. 

Commiationer  of  Pood  and  Drugs. 

[FR  Doc.  86-28596  Filed  12-19-86:  8:45  am) 
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Health  Care  Financing  Administration 

[lOA-OOS-N] 

Meeting  of  ttie  Task  Force  on  Long> 
Term  Health  Care  Policies 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTIGN:  Notice  of  public  meeting. 

summary:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  this 
notice  announces  a  meeting  of  the  Task 
Force  on  Long-Term  Health  Care 
Insurance  Policies. 
DATE  The  meeting  will  be  held  on 
January  2Z  1987  from  8KX)  a.m.  to  4:30 
p.m.,  and  on  January  23, 1987  from  8:00 
a.m.  to  3:00  p.m.,  M.S.T.  The  meeting  will 
be  open  to  the  public. 

ADDRESS:  The  meeting  will  be  held  in 
the  Ramada  Valley  Ho  Resort  6850 
Main  Street,  Scottsdale,  Arizona. 
FOR  FURTHER  INFORMATION  CONTACT 
Dennis  DeWitt.  202-245-0063. 
SUPPLEMENTARY  INFORMATION: 

Purpose 

The  Task  Force  on  Long-Term  Health 
Care  Polides,  established  under  section 
9601  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985,  will 
evaluate  current  issues  relating  to 
private  long-term  care  insurance.  To 
ensure  the  evolution  of  sound  private 
long-term  care  policies  and  to  help 
foster  consumer  confidence  in  them,  the 
Task  Force  will  develop  guidelines  that 
can  be  used  by  State  regulators,  persons 
involved  in  the  insurance  industry,  and 
consumers  who  may  wish  to  purchase 
such  policies. 

The  term  "long-term  health  care 
policy"  means  an  insurance  plan,  or 
similar  health  benefits  plan,  that  is 
designed  for  or  marketed  as  providing 
(or  making  payment  for)  health  care 
services  (such  as  nursing  home  care  and 
home  health  care)  or  related  services 
(which  may  include  home  and 
community-based  services),  or  both, 
over  an  extended  period  of  time. 

The  Task  Force  on  Long-Term  Health 
Care  Policies  will  advise  the  Secretary 
of  Health  and  Human  Services  and  the 
Administrator  of  the  Health  Care 
Financing  Administration  concerning 
the  development  of  insurance  polides 
for  long-term  care  that  are  privately 
marketed  to  individuals  or  groups.  The 
Task  Force  will  develop 
-recommendations  for  long-term  health 

care  polides,  Inctuding^  -  . 

recommendations  designed  to:  (l]'Dillit   - 
marketing  and  agent  abuse  for  those 
polides;  (2)  assure  the  dissemination  of 
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infofmation  fo  consumers  necessary  to 
permit  informed  choice  in  purchasing 
the  poiicies  and  to  reduce  the  putchas« 
of  unnecessary  or  duplicative  coverage: 

(3)  aaaurc  that  benefit*  provided  onder 
the  policies  are  reasonable  in 
relationship  to  premiums  charged:  and 

(4)  promote  the  development  and 
availability  of  long-term  health  care 
policies  that  meet  these 
recuniiiieiKistions. 

Agenda 

Agenda  items  for  the  meeting  wilf 
inchide  Task  Force  discussion  on  long- 
term  care  insurancp  benefits  and  cost 
control  including  the  definition  of  long- 
term  care,  the  definibon  of  long-term 
care  insurance,  level  of  care,  service 
definition,  management  of  care, 
eflipkiyer  reluctance  to  offer  the  long- 
term  care  insurance  b«iefit  and  the 
portability  of  this  benefit. 

Agenda  itects  are  subject  to  change  as 
priorities  dict^e. 

(Sec.  X)(aX2)  of  ikib.  i.  92-463.  aa  anuMded  (5 
U.S.C  App.  I  Sec  1-15)1 

Dated:  December  16, 1986. 

Winiam  L  Roper. 

Administrator.  Health  Cam  Financing 

Adaum'stratron. 

|FR  Doc.  88-2B645  Filed  U-l»-«ec  8:45  an^ 
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National  iMtilutM  of  HMlth 

National  Institute  of  Dantal  Research; 
Rieetlno  of  the  National  Advisory 
Dantai  Research  Couodi 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
Council.  National  Institute  of  Dental 
Research,  on  January  28-27, 1987, 
Conference  Room  10,  Building  31 C. 
National  Institutes  of  Health,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  from  9  a.m.  to  recess  on 
January  28  for  general  discussion  and 
program  presentations.  Attendance  by 
the  pubbc  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b{cl(4)  and 
552b(cK6J,  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L  92^163.  the  meeting  of 
the  Council  will  he  closed  to  public  on 
January  27  from  9  a.m.  fo  adjournment 
for  the  review,  discussion  and 
evalnation  of  individual  grant 
apphcations.  These  discussions  could 
reveal  confidential  trade  secrets  or 
conunercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  apphcations.  the  disclosure  of  which 


would  constitute  a  clearly  unwarrantad 
invasion  of  personal  privacy. 
'^    Dr.  Marie  U.  Nylen.  Executive 
Secretary,  National  Advisory  Dental 
Research  Council  and  Director. 
Extramural  Programs.  National  IiutitiUe 
of  Dental  Research.  National  Institutes 
of  Health,  Westwood  Building.  Room 
508,  Bethesda,  Maryland  20892. 
(telephone  301-496-77231  will  furnish  a 
roster  of  committee  members,  a 
summary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting, 

(Catalog  of  Federal  Domestic  Assistanca 
Program  Nos.  13.1?!— Diseases  of  the  Teeth 
and  Support  Tissties:  Csries  and  Reatontiv* 
Maierialt;  Periodontal  and  Soft  Tiasne 
Dtseases:  13.I22^Diaordera  of  Structure. 
Function,  and  Befaavior  Oaniofaoal 
Anomalies.  Pain  Control,  and  Behavioral 
Studies:  13.845— Dental  Research  InstiUitea: 
National  faiatitutes  of  Health.) 

Dated:  December  15. 1986. 
Betty  J.  B«v«ridge, 

Committee  Management  Officer.  NIK 
|FR  Doc.  86-28578  FUed  12-19-86;  8:45  ain| 
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Nationai  Cancer  Institute;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Biology-imimmoiogy  Contract 
Review  Committee,  National  Cancer 
Institute.  National  faistitutes  of  Health. 

This  meeting  will  be  open  to  the 
public  to  discuss  administrabve  details. 
Attendance  by  the  public  wiU  be  limited 
to  space  available. 

T)us  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
Ka)(c)l4)  and  552b(c){6).  Title  5,  US.C. 
and  section  10(d)  of  Pub.  L  92r-463,  for 
the  review,  discussion  and  evaluation  of 
contract  proposals.  These  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  the  .-lisclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer.  NCI.  Building  31. 
Room  10A06,  National  Instihites  of 
Health,  9000  Rockville  PAe,  Bethesda. 
Maryland  20B92  (301-496-5708).  will 
provide  a  stunmary  of  the  meehng  and  a 
roster  of  the  committee  members  upon 
request.  Other  information  pertaining  to 
the  meeting  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  Cancer  Biology^ 
Immunology  Contract  Review 
Committee. 


Execative  Secretary:  WihM  A.  Woods, 
PhD.,  National  Cancer  Institute.  DEA. 
CRB.  5333  Westbard  Avenue.  Room  807. 
Bethesda,  Mary  bod  28892.  (301)  496- 
7153. 

Date  of  Meeting:  January  9. 1987. 

Place  of  Meeting:  National  Institutes 
of  Health.  9000  Rockville  Pike.  Building 
31A.  Conference  Room  2.  Bethesdtf. 
Maryland  20882. 

Open:  January  ft  1987, 9  ajn.-9:30  ajn. 

Agenda:  To  discuss  administrative 
details. 

Closed:  January  8. 1987.  9:30  a.m. — 
adjournment. 

Closure  Reason:  Contract  (noposals 
review. 

Dated:  December  15, 1906. 
Batty  I.  Bavwldg^ 

Commkiee  Managemeat  Officer.  NUL 
(PR  Doc  86-^8579  Filed  13-19-88;  8.-45  an) 
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Nationai  Ubrary  of  Medicine; 
of  ttia  Board  of  Ragema.  the 
Extranural  Programa  SabcoiMnittee, 
the  Uater  Hitt  Center  Subcommittee, 
and  the  Program  Oufreach 
Sul>committae 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  ELegents  of  the  National  Library  of 
Medicine  on  Jan.  29-30. 1987,  in  the 
Board  Room  of  the  National  Library  of 
Medicine,  8600  Rockville  Pike,  Bethesda. 
Maryland,  the  meetings  of  the  lister  Hfll 
Center  and  the  Extramural  Programs 
Subcommittees  of  the  Board  of  Regents 
on  the  preceding  day.  Jan.  28.  from  1:00 
to  2:00  p.m..  in  the  7th  floor  Conference 
Room,  and  from  1:00  to  2.-00  pjn.  hi  the 
5th  floor  Conference  Room  of  the  Lister 
Hill  Center  Building,  respectively,  and 
the  Program  Outreach  Subcommittee  on 
Jan.  28  from  2:00  to  3:00  p.m.  in 
Conference  Room  "B"  of  the  Library. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9:00  a.m.  to  5.-15  p.m. 
on  Jan.  29  and  from  9:00  to 
approximately  11:15  a.m.  on  Jan.  30  for 
administrative  reports  and  program 
discussions.  The  entire  meetings  of  the 
Lister  Hill  Center  and  the  Program 
Outreach  Subcommittees  will  be  open  to 
the  pubbc.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b{c)(4),  552b(c)(6). 
Title  5,  U.S.C  and  section  10(d)  of  Pub. 
L.  92-463.  the  entire  meeting  of  the 
Extramoral  Programs  Subcommittee  on 
Jan.  28.  will  be  closed  to  the  public,  and 
the  regular  Board  meeting  on  Jan.  30  will 
be  closed  from  approximately  11;15  a.m. 
to  adjournment  for  the  review, 
discussion,  and  evaluation  6i  individsal 


grant  applications.  These  applications 
and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert,  Chief.  Office 
of  Inquiries  and  Publications 
Management,  National  Library  of 
Medicine,  8600  Rockville  Pike,  Bethesda, 
Maryland  20894,  Telephone  Number 
301-496-6308,  will  furnish  a  summary  of 
the  meeting,  rosters  of  Board  members, 
and  other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.879— Medical  Library 
Assistance,  National  Institutes  of  Health) 

Dated:  December  15, 1986. 
Betty  ).  B«varidge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  86-28560  Filed  1^19-68:  8:45  am] 
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National  Cancer  Institute;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Biometry  and  Epidemiology  Contract 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health, 

This  meeting  will  be  open  to  the 
public  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

This  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  section  10(d)  of  Pub.  L.  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
woiild  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  NCI,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20802  (301/496-5708).  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members  upon 
request.  Other  information  pertaining  to 
the  meeting  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  Biometry  and 
Epidemiology  Contract  Review 
Committee. 

Executive  Secretary:  Harvey  P.  Stein, 
PhJ}..  National  Cancer  Institute.  DEA, 


CRB,  5333  Westbard  Avenue,  Room  804, 

Bethesda,  Maryland  20892  301/496-7030. 

Date  of  Meeting:  January  30, 1987. 

Place  of  Meeting:  National  Institutes 
of  Health,  Conference  Room  2,  Building 
31A,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892, 

Open:  January  30. 1987, 9  ajn.-lO  a.m. 

Agenda:  To  discuss  administrative 
details. 

Closed:  January  30, 1987, 10  a.m. — 
adjotimment. 

Closure  Reason:  Contract  proposals 
review. 

Dated:  December  15, 1986. 
Betty  ].  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  86-28581  Filed  12-19-86;  &45  am] 

BIUJNQ  COOE  41«MI1-«I 


National  Institute  on  Aging;  Meeting  of 
National  Advisory  Council  on  Aging 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Nationai  Advisory  Council  on  Aging, 
National  Institute  on  Aging,  (NIA),  on 
February  5-^  1987,  in  Building  31, 
Conference  Room  6,  National  Institutes 
of  Health,  Bethesda,  Maryland.  This 
meeting  will  be  open  to  the  public  on 
Thursday,  February  5,  from  10:30  a.m. 
until  noon  for  a  status  report  by  the 
Director,  National  Institute  on  Aging, 
and  the  annual  review  for  the  NIA 
Epidemiology,  Demography,  and 
Biometry  Program.  It  will  be  open  to  the 
public  on  Friday,  February  6,  from  9KX) 
a.m.  until  adjournment  for  a  report  on 
the  ad  hoc  Committee  on  Program,  a 
report  on  the  Director's  Advisory 
Committee  Meeting,  and  a  report  on  the 
NIA  Centennial  Activities.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  of 
the  Coimcil  will  be  closed  to  the  public 
on  February  5  from  1:00  p.m.  to  recess 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Because  this  meeting  is  scheduled  so 
far  in  advance,  it  is  suggested  that  you 
contact  Mrs.  June  McCann,  Council 
Secretary  for  the  National  Institute  on 
Aging,  National  Institutes  of  Health, 
Building  31,  Room  2C0S,  Bethesda, 


Maryland  20892.  (301/496-9322).  for 
specific  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.886.  Aging  Research.  National 
Institutes  of  Health) 

Dated:  December  15, 1986. 
Betty  J.  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doc.  66-28582  Filed  12-19-86:  8:45  am] 
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Division  of  Research  Resources; 
Meeting  of  the  National  Advisory 
Research  Resources  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resoiirces 
Council  (NARRC),  Division  of  Research 
Resources  (DRR),  February  2-3, 1987, 
9:00  a.m..  Conference  Room  10,  Building 
31,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892, 

This  meeting  will  be  open  td  the 
public  on  February  2  from  9KX)  a.m.  until 
recess  and  from  9:00  ajn.  imtil 
approximately  10:45  a.m.  on  February  3 
during  which  time  there  will  be 
discussions  on  administrative  matters 
such  as  previous  meeting  minutes;  the 
Report  of  the  Director,  DRR;  review  of 
the  Council  Operating  Procedures;  and 
budget  and  legislative  updates.  The  film. 
"What's  NIH,"  will  be  shown,  and  Mr. 
Geoffrey  Grant,  Grants  Policy  Officer, 
Office  of  Extramural  Research  and 
Training,  NIH,  will  present  an  overview 
of  the  NIH  Study  of  Escalation  of  Costs 
in  Research  Grants.  In  addition,  the 
General  Clinical  Research  Centers 
Program,  DRR,  will  be  the  highlighted 
DRR  Program  at  this  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
522b(c)(6),  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  February  3 
from  approximately  10:45  a.m.  until 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
frade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  James  Augustine,  Information 
Officer,  DRR,  Building  31,  Room  5Bia 
Nationftl  Institutes  of  Health,  Bethesda, 
Maryland  20892,  301/496-5545,  will 
provide  a  summary  of  the  meeting  and  i 
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roster  of  the  Council  members  upon 
request.  Dr.  James  F.  O'Donnell,  Deputy 
Director.  DRR,  Building  31,  Room  5B03, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20692,  301/496-6023,  will 
furnish  substantive  program  information 
upon  request,  and  will  receive  any 
comments  pertaining  to  this 
announcement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No».  13.306,  Laboratory  Animal 
Sciences  and  Primate  Research:  13.333, 
Clinical  Research:  13.337,  Biomedical 
Research  Support:  13.371.  Biomedical 
Research  Technology;  13.375.  Minority 
Biomedical  Research  Support,  National 
Institutes  of  Health) 

Dated:  December  15, 1986. 
Batty ).  B«veridge, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  86-28583  Filed  12-1&-88;  8:45  am] 
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National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  Interagency  Technical  Committee 
(lATC)  Working  Group  on  Lung 
Diseases,  sponsored  by  the  National 
Heart,  Lung,  and  Blood  Institute  on 
February  17, 1987,  from  9  a.m.  to  4  p.m.. 
Building  31,  C  Wing,  Conference  Room 
10.  at  the  National  Institutes  of  Health. 
9000  Rockville  Pike.  Bethesda.  Maryland 
20892. 

The  entire  meeting  is  open  to  the 
public.  The  Interagency  Technical 
Committee  (L\TC)  Working  Group  on 
Lung  Diseases  Coordinates  Federally- 
supported  research  and  research 
training  concerning  pulmonary  diseases. 
This  meeting  will  address  mechanical 
ventilation  of  patients  in  the  home,  with 
emphasis  on  research  needs  and 
possible  areas  of  collaboration. 
Attendance  by  the  pubhc  will  be  limited 
to  space  available. 

For  program  information,  agenda,  and 
minutes  of  the  meeting,  contact:  Dr. 
William  Sanslone.  Office  of  the  Director. 
Division  of  Lung  Diseases,  National 
Heart.  Lung,  and  Blood  Institute, 
National  Institutes  of  Health.  Westwood 
Building.  Room  6A16,  5333  Westbard 
Avenue.  Bethesda,  Maryland  20892, 
(301)  496-7206. 

Dated:  December  17,  igee. 
)ainM  B.  Wyngaarden, 
Director.  NIH. 
(PR  Doc.  86-28643  Filed  12-19-66:  8:45  am) 
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Public  Health  Services 

National  Commission  on  Orphan 
Diseases;  Public  Meeting 

agency:  Office  of  the  Assistant 
Secretary  for  Health. 
AcnoN:  Notice. 


summary:  The  Department  of  Health 
and  Human  Services  (DHHS)  and  the 
Office  of  the  Assistant  Secretary  for 
Health  are  announcing  a  forthcoming 
meeting  of  the  National  Commission  on 
Orphan  Diseases  scheduled  to  meet  on 
January  22  and  23, 1987. 
OATC  Date,  Time  and  Place:  January  22, 
1987,  at  1  p.m.:  January  23, 1987,  9  a.m.. 
Room  703A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington.  DC  20201.  The  entire 
meeting  is  open  to  the  public. 
«»  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to:  Stephen  C.  Groft.  Pharm.  D.. 
Executive  Director.  National 
Commission  on  Orphan  Diseases,  Office 
of  the  Assistant  Secretary  for  Health. 
5600  Fishers  Lane,  Room  18-38. 
Rocicville,  MD  20857,  301^143-6156. 

Agenda:  Open  Public  Hearing 

Interested  persons  may  present  data, 
information,  or  views  orally  or  in  writing 
on  issues  pending  before  the 
Commission  or  on  any  of  the  duties  and 
responsibilities  of  the  Commission  as 
described  below.  Those  desiring  to 
make  formal  presentations  should  notify 
the  contact  person  before  January  9, 
1987  and  submit  a  brief  statement  of  the 
information  they  wish  to  present  to  the 
Commission.  Those  requests  should 
include  the  names  and  addresses  of 
proposed  participants  and  an  indication 
of  the  approximate  time  required  to 
make  their  comments.  Any  person 
attending  the  meeting  who  does  not 
request  an  opportunity  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  an  oral  presentation  at  the 
conclusion  of  the  meeting,  if  time 
permits,  at  the  chairperson's  discretion. 

Open  Commission  Discussion 

Discussion  will  center  on  the 
organizational  structure  of  the 
Commission,  definition  of  the  problem, 
role  of  the  Commission,  charges  to  the 
Commission,  and  election  of  the 
chairperson.  The  primary  focus  of  the 
meeting  will  center  on  the  identification 
of  the  issues  to  be  addressed  in  future 
meetings  and  methods  to  respond  to 
these  issues. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  99-91  (Orphan  Drug  Amendments 
of  1985)  established  the  National 
Commission  on  Orphan  Diseases.  The 


Commission  shall  assess  the  activities 
of  the  National  Institutes  of  Health 
(NIH),  the  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration 
(ADAMHA),  the  Food  and  Drug 
Administration  (FDA),  other  public 
agencies,  and  private  entities  in 
connection  with: 

(1)  Basic  research  conducted  on  rare 
diseases: 

(2)  The  use  in  research  on  rare  disease 
of  knowledge  developed  in  other 
research; 

(3)  Applied  and  clinical  research  on 
the  prevention,  diagnosis,  and  treatment 
of  rare  diseases;  and 

(4)  The  dissemination  to  the  public, 
health  care  professionals,  researchers, 
and  drug  and  medical  device 
manufacturers  of  knowledge  developed 
in  research  on  rare  diseases  and  other 
diseases  which  can  be  used  in  the 
prevention,  diagnosis,  and  treatment  of 
rare  diseases. 

In  assessing  the  activities  of  the  NIH. 
ADAMHA.  and  FDA  in  connection  with 
research  on  rare  diseases,  the 
Commission  shall  review  the  following: 

(1)  The  appropriateness  of  the 
priorities  currently  placed  on  research 
on  rare  diseases; 

(2)  The  relative  effectiveness  of  grants 
and  contracts  when  used  to  fund 
research  on  rare  diseases; 

(3)  The  appropriateness  of  specific 
requirements  applicable  to  applications 
for  funds  for  research  on  rare  diseases 
taking  into  consideration  the  reasonable 
capacity  of  applicants  to  meet  such 
requirements; 

(4)  The  adequacy  of  the  scientific 
basis  for  such  research,  including  the 
adequacy  of  the  research  facilities  and 
research  resources  used  in  such 
research  and  the  appropriateness  of  the 
scientific  training  of  the  personnel 
engaged  in  such  research; 

(5)  The  effectiveness  of  activities 
undertaken  to  encourage  such  research; 

(6)  The  organization  of  the  peer 
review  process  applicable  to 
applications  for  funds  for  such  research 
to  determine  if  the  organization  of  the 
peer  review  process  could  be  revised  to 
improve  the  effectiveness  of  the  review 
provided  to  proposals  for  research  on 
rare  diseases: 

(7)  The  effectiveness  of  the 
coordination  between  the  national 
research  institutes  of  the  National 
Institutes  of  Health,  the  institutes  of  the 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration,  the  Food  and  Drug 
Administration,  and  private  entities  in 
supporting  such  research:  and 

(8)  The  effectiveness  of  activities 
undertaken  to  assure  that  knowledge 
developed  in  research  on  nonrare ; 

^r    »    . 


diseases  is.  when  appropriate,  used  in 
research  on  rare  diseases. 

The  Commission  shall  transmit  to  the 
Secretary  and  to  each  House  of  the 
Congress  a  report  on  the  activities  of  the 
Commission.  The  report  shall  contain  a 
detailed  statement  of  the  findings  and 
conclusions  of  the  Commission,  together 
with  its  recommendations  for 

(1)  A  long  range  plan  for  the  use  of 
public  and  private  resources  to  improve 
research  into  rare  diseases  and  to  assist 
in  the  prevention,  diagnosis,  and 
treatment  of  rare  diseases;  and 

(2)  Such  legislation  or  administrative 
actions  as  it  considers  appropriate. 

Meetings  of  the  Commission  shall  be 
conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  the  Federal  Register  notices.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  the 
meeting. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  Ust  of  Commission  members  and 
the  charter  of  the  Commisstoo  will  be 
available  at  the  meeting.  Those  unable 
to  attend  the  meeting  may  request  this 
information  from  the  contact  person. 
Summary  minutes  of  the  meeting  will  be 
made  available  upon  request  from  the 
contact  person. 

This  notice  is  issued  under  10(a)  (1) 
and  (2)  of  the  Federal  Advisory 
Committee  Act.  Pub.  L  92-463  (5  U.S.C. 
Appendix  I). 

Dated:  December  10. 1986. 
Lowell  T.  Hannisoii. 

Acting  Assistant  Secretary  for  Health. 
|FR  Doc.  86-28815  Filed  12-19-88:  8:45  am] 

BlUJNa  COOC  4MO-17-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  acq.): 
Applicant:  Theodore  Salas,  Englewood. 

CO— PRT-7136e9 

The  applicant  requests  a  permit  to 
import  4  male  and  2  female  bar-tailed 
pheasants  [Syrmaticus  humaie),  2  male 
and  2  female  white  eared  pheasants 
[Crossoptilon  crossoptilon),  2  male 
Edward's  pheasants  (Lophura 
edwardsi),  4  male  and  2  female  Elliot's 
pheasants  (Syrmaticus  ellioti),  2  male 
and  2  female  Mikado  pheasants 


(Syrmaticus  mikado),  1  male  Palawan 
peacock  pheasant  [Polyplectron 
emphanum),  and  2  male  Hawaiian 
(-  nene)  geese  (Nesochen  (-Branta) 
sandvicensis)  from  South  View  Aviaries 
in  Bumaby  B.  C.  for  the  purpose  of      ... 
breeding.  >s. 

Applicant:  Henry  Dooriy  Zoo.  Omaha, 

NE— PRT-714109 

The  applicant  requests  a  permit  to 
import  one  female  captive  bom  maned 
wolf  (Chryscocyon  brachyunis)  from  St. 
Martin-la-Plaine,  Rive  de  Gier,  France, 
for  the  purpose  of  captive  propagation. 
Applicant  Varna  doe  Nurseries,  Inc., 

Colquitt,  GA— PRT-713917 

The  applicant  requests  a  permit  to  sell 
in  interstate  commerce  artificially 
propagated  specimens  of  Chapman 
^fiododendron  (Rhododendron 
chapmanii)  for  enhancement  of 
propagation. 

Applicant:  White  Oak  Plantatioa  Yulee. 

FL— PRT-713938 

The  applicant  requests  a  permit  to 
import  one  male  maned  wolf 
(Chrysocyon  bracJiyurus]  from  Pare 
Zoologique.  St.  Martin-la-Piaine,  Rive  de 
Gier.  France,  for  the  purpose  of 
breeding.  Import  of  this  captive  bom 
specimen  will  improve  the  genetic 
variability  of  the  applicant's  breeding 
group. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7;45  am  to  4:15  pm) 
Room  611, 1000  North  Glebe  Road, 
Arlington,  Virginia  22201,  or  by  writing 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  December  16. 1966. 
R.K.  Robinson, 

Acting  Chief.  Federal  Wildlife  Permit  Office. 
[PR  Doc.  66-28624  Piled  12-l»-«8;  8:45  am] 
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Minerals  Management  Service 

Information  Cottectton  Submitted  to 
the  Office  of  Management  and  Budget 
for  ftaview  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer.  Washington,  DC  20503, 
telephone  (202)  395-7313,  with  copies  to 
Norman  J.  Hess;  Acting  Chief,  Rules. 
Orders,  and  Standards  Branch;  Offshore 
Rules  and  Operations  Division;  Mail 
Stop  646,  Room  6A110;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Reston.  Virginia  22091. 

Title:  Applying  for  Notices  or  Permits. 
30  CFR  251.5. 

Abstract:  Respondents  are  required  to 
apply  for  permits  or  file  notices  in  order 
to  conduct  activities  offshore.  The 
illfonnation  is  necessary  to  evaluate 
applications  to  conduct  prelease 
exploration  offshore  and  to  monitor 
activities  of  scientific  exploration 
conducted  under  notices  to  ensure  there 
is  no  environmental  degradation, 
personnel  harm,  damage  to  historical  or 
cultural  sites,  or  interference  with  other 
uses. 

Bureau  Form  Number  Form  MMS-327 
Frequency:  On  Occasion 
Description  of  Respondents:  Federal 

offshore  permittees 
Annual  Responses:  405 
Annual  Burden  Hours:  6.440 
Bureau  Clearance  Officer:  Dorothy 

Christopher,  (703)  435-6213 

Dated:  December  4, 1986. 
lohnB.Rigg. 

Associate  Director  for  Offshore  Minerals 
Management 
[FR  Doc.  6&-28673  Filed  12-19-86:  8:45  am] 

BILUNG  COOE  4310-MR-M 


Development  Operations  Coordination 
Document;  Tenneco  Oil  Exploration 
and  Production 

AGENCY:  Minerals  Management  Service. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5409.  Block  96,  Vermilion 
Area,  offshore  Louisiana.  Proposed 
plana  for  the  above  area  provide  for  the 
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development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  intracoastal  City,  Louisiana. 

DATES:  The  subject  DOCD  was  deemed 
submitted  on  December  12. 1986. 
Comments  must  be  received  on  or 
before  January  6, 1987  or  15  days  after 
the  Coastal  Management  Section 
receives  a  copy  of  the  plan  from  the 
Minerals  Management  Service. 

addresses:  A  copy  of  the  subject 
IXX:D  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  Region.  Minerals 
Management  Service,  1201  Wholesalers 
Pkwy.,  Room  114,  New  Orleans. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certificate  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angle  D.  Gobert:  Minerals 
J  Management  Service,  Gulf  of  Mexico 
'  OCS  Region,  Field  Operations,  Plans. 

Platform  and  Pipeline  Section: 

Exploration/Development  Plans  Unit. 

Telephone  (504)  736-2867. 

SUPPI^MENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  EKDCD  and 
that  it  is  available  for  public  review. 
Additionally,  ^is  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  levised  §  250.34  of  Title  30  of 
the  CFR. 


Dated:  December  15. 1986. 

|.  Rogers  Pearcy. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  28674  Filed  12-19-86;  8:45  am] 
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National  Park  Service 

Intention  To  Negotiate  Concession 
Contract;  Oregon  Inlet  Fishing  Center, 
Xnc 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9. 1965,  (79  Stat. 
969(  16  U.S.C.  20).  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  Oregon  Inlet  Fishing 
Center.  Inc.  authorizing  it  to  continue  to 
provide  a  fishing  center  and  charter  boat 
booking  service  at  Cape  Hatteras 
National  Seashore  for  a  period  of  ten 
years  from  January  1, 1967,  through 
December  31, 1996. 

This  contract  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31. 1986. 
and,  therefore,  pursuant  to  the  Act  of 
October  9, 1965.  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defined 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director.  Southeast  Region. 
National  Park  Service,  75  Spring  Street 
SW..  Atlanta.  Georgia  30303.  for 
information  as  to  the  requirements  of 
the  proposed  contract. 

Dated:  May  5. 
C.W.  Ogle. 

Acting  Megiona/  Director.  Southeast  Region. 
(FR  Doc.  86-28601  Filed  12-19-8e;8:45«m] 
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National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  13. 1986.  Pursuant  to  S  60.13 
of  36  CFR  Park  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by 
January  6, 1987. 
Carol  0.  ShuIL 

Chief  of  Registration,  National  Register. 
CONNECTICUT 
Fairfield  County 

Stamford,  Long  Ridge  Village  Historic 
District,  Old  Long  Ridge  Rd.  bounded  by 
the  New  York  State  Line,  Rock  Rimmon 
Rd..  and  Long  Ridge  Rd.  (CT 104) 

FLORIDA 

Charlotte  County 

Punta  Gorda,  Freeman,  A.  C,  House,  639  E. 
Hargreaves  Ave. 

Duval  County 

lacksonville,  Springfield  Historic  District, 
Roughly  bounded  by  Twelfth.  Clark,  and 
First  Sts.,  Hogans  Creek  and  Boulevard 

MINNESOTA 

Jackson  County 

Jackson  vicinity,  Moore.  George  M., 
Farmstead.  CR  4 

Watonwan  County 

La  Salle  vicinity,  Nelson  and Albin 
Cooperative  Mercantile  Association  Store, 
CR  6  St.  James.  Watonwan  County 
Courthouse,  Seventh  St.,  S  and  Second 
Ave..  S 

MISSISSIPPI 

Harrison  County 

Deer  Island-Deer  Island  Shell  Midden  Site 
(22HR500) 

Leake  County 

Steep  Mound  Site  (221X526) 
Tunica  County 

Canon  Site  (22-Tu-523j 
Dundee  Site  (22-Tu-501)  , 

Evansville  Mounds  (22-Tu-502) 
/ohnsan  Cemetery  Site  (22-Tu-518) 
Owens  Site  (22-Tu-612) 

NEW  MEXICO 

Rio  Arriba  County 

Adams  Canyon  Site  (LA  55824)  (Navajo — 

Refuge  Pueblo  TRj 
Adolfo  Canyon  Site  (LA  5665)  (Navajo— 

Refuge  Pueblo  TR) 
Boulder  Fortress  (LA  55828)  (Navajo— Refuge 

Pueblo  TR) 


Cabresto  Mesa  Tower  Complex  (LA  2138) 

(Navajo— Refuge  Pueblo  TR) 
Cagles  Site  (LA  55826)  (Nowjo— Refuge 

Puebh  TR) 
Canyon  View  Ruin  (LA  55827)  (Nmajo— 

Refuge  Pueblo  TR) 
Caso  Mesa  Diablo  (LA  11100)  (Navajo— 

Refuge  Pueblo  TR) 
Citadel.  The  (LA  55828)  (Navajo— Refuge 

Pueblo  TR) 
Compressor  Station  Ruin  (LA  5658) 

(Navajo— Refuge  Pueblo  TR) 
Crevice  Ruin  (LA  13218)  (Narajo— Refuge 

Pueblo  TR) 
Crow  Canyon  SiU  (LA  20219)  (Navajo— 

Refuge  Pueblo  TR) 
Dehdito  Pueblito  (LA  5640)  (Navajo— Refuge 

Pueblo  TR) 
Foothold  Ruin  (LA  9073)  (Navajo— Refuge 

Pueblo  TR) 
Frances  Canyon  Ruin  (LA  2135)  (Navajo — 

Refuge  Pueblo  TR) 
Corcia  Canyon  Pueblito  (LA  36606) 

(Navajo — Refuge  Puebh  TRj 
Gomez  Canyon  Ruin  (LA  55831)  (Navajo — 

Refuge  Pueblo  TR) 
Gomez  Point  Site  (LA  58832)  (Navajo — 

Refuge  Pueblo  TR) 
Gould  Paag  Ruin  (LA  S8S0)  (Navajo— Refuge 

PuebJoTR) 
Hill  Rood  Ruin  (LA  S5833)  (Navajo— Refuge 

Puebh  TR) 
Hooded  Fireplace  Ruia  (LA  5662)  (Navajo— 

Refuge  Pueblo  TRJ 
Kin  Naa  daa  (Maize  House)  (LA  1872) 

(Navajo— Refuge  Puebh  TR) 
Kin  Yazhi  (Uttle  House)  (LA  2493)  (Navajo— 

Refuge  Puebh  TR) 
Largo  School  Ruin  (LA  5857)  (Navajo— 

Refuge  Puebh  TR) 
Old  Fort  (LA  1869}  (Navajo— Refuge  Puebh 

TR) 
Overlook  Site  (LA  10732)  (Navajo— Refuge 

Puebh  TR) 
Pointed  Butte  Ruin  (LA  10733)  (Navajo— 

Refuge  Pueblo  TR) 
Pork  Chop  Pass  Site  (LA  5661)  (Navajo— 

Refuge  Pueblo  TR) 
Pueblito  Canyon  Ruin  (LA  1684)  (Navajo — 

Refuge  Pueblo  TR) 
Pueblito  East  Ruin  (LA  55834)  (Novaj(y— 

Refuge  Pueblo  TR) 
Ridge  Top  House  (LA  8287)  (Navajo— Refuge 

Pueblo  TR) 
Rincon  Largo  Ruin  (LA  2436  and  LA  2435) 

(Navajo— Refuge  Puebh  TR) 
Rincon  Rockshelter  (LA  55835)  (Navajo — 

Refuge  Pueblo  TR) 
Romine  Canyon  Ruin  (LA  55896)  (Navajo — 

Refuge  Pueblo  TR) 
Romine  Ranch  Site  (LA  55837)  (Navajo— 

Refuge  Pueblo  TR) 
Shaft  House  (LA  5660)  (Navajo— Refuge 

Puebh  TR) 
Split  Rock  Ruin  (LA  5664)  (Navajo— Refuge 

Pueblo  TR) 
Tapicito  Ruin  (LA  2298)  (Navajo— Refuge 

Pueblo  TR) 
Three  Com  Ruin  (LA  1871)  (Navajo — Refuge 

Pueblo  TR) 
Tower  of  the  Standing  God  (LA  55839) 

(Navajo— Refuge  Puebh  TR) 
Truby's  Tower  (LA  2434)  (Navajo— Refuge 

Puebh  TR) 
Unreachable  Rockshelter  (LA  55641) 

(Navajo— Refuge  Puebh  TR)(also  in  San 

Juam  County)  ,       .. 


Wall.  The  (LA  55840)  (Navajo— Refuge 
Puebh  TR) 

San  Jmo  County 

Christmas  Tree  Ruin  (LA  11007)  (Navajo— 

Refuge  Puebh  TR) 
Cottonwood  Divide  Site  (LA  55829)  (Navajo— 

Refuge  Pueblo  TR) 
Hadlock '«  Crow  Canyon  m  (LA  55830) 

(Navajo— Refuge  Puebh  TR) 
Prieta  Mesa  Site  (LA  11251)  (Navajo— Refuge 

Puebh  TR) 
Simon  Canyon  (LA  5047)  (Navajo — Refuge 

Puebh  TR) 
Star  Rock  Refuge  (LA  5S838)  (Navajo— 

Refuge  Puebh  TR) 

NORTH  CAROLINA  \ 

Pender  County 

Wilmington  vicinity,  Moore's  Creek  National 

Military  Park  (Boundary  Increase),  NW  of 

Wilmington  on  NC  210 

OREGON 
Multnomah  County 

Bonneville,  Bonneville  Dam  Historic  District. 
Roughly  bounded  by  Mitchell  Creek 
Bypass,  SW  District  boundary.  Union 
Pacific  right-of-way,  and  hatchery  service 
rd. 

TEXAS 

BeHMCoanty 

Tilson  Mounds— Summej^ill  Lake  Phce 
(41BW14) 

VIRGINL\ 

iOng  George  Country 

Port  Conway,  Emmanuel  Churdi.  US  301 
Loudo«Ni  Coynty 

Ashbum  vicinity,  Janelia.  N  state  of  VA  7, 6 

mi  E  of  Leesbuig 
Pulaski  County 
SnowviUe.  Snowville  Historic  District,  Along 

VAe93 

WISCONSIN 
Milwaukee  County 

Whilefish  Bay,  Ullius.  Fred  W.  jr..  House 
(Emeet  Flagg  Stone  Masonry  House*  of 
Milwaukee  County  TR).  5775  N.  Santa 
Monica  Blvd. 

Waukesha  County 

Waukesha.  Arlington  Apartments  (Waukesha 

MRA).  300  Arlington  St. 
Waukesha,  Wisconsin  Industrial  School  for 

Boys  (Waukesha  MRA).  621  and  627  W. 

College  Ave. 

(FR  Doc.  86-66602  Filed  12-1&-86:  &45  am] 

MLUNa  COOC  49W-7»4i 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 
Humanities. 


action:  Notice. 


summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMBJ  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

DATE:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  January  21, 1967. 

ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant. 
National  Endowment  for  the 
Humanities.  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  B.C.  20506 
(202-786-0233)  and  Ms.  Judy  Mcintosh. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  726  Jackson 
Place,  NW..  Room  3206,  Washiiigton.  DC 
20503  (2a2-n39&-«880). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  Foreman.  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  RocHn 
202, 1100  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506  (202-786-0233) 
from  whom  copies  of  forms  and 
supporting  docunients  are  available. 


suppLcaKNTARV  mronnumoH.  All  of  the 
entries  are  grouped  into  new  forms. 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  tfie 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  repcMt,  (5)  what  form  will  be 
used  for;  (8)  and  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Revisions 

Title:  Applications  and  Instruction 

Forms  for  the  Editions  Category 
Form  Number.  Not  applicable 
Frequency  of  Collection:  Annual 
Respondents:  Himianities  researchers 

and  institutions 
Use:  Application  for  funding 
Estimated  Number  of  Respondents:  79 
Estimated  Hours  for  Respondents  to 

Provide  Information:  52  per 

respondent 
Susan  Metis, 

Director  of  Administration. 
(FR  Doc.  88-28842  Filed  12-19-8ti:  8:45  am) 
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NUCLEAR  REGUUVTORY 
COMMISSION 

[Docket  No.  50-286] 

Power  AuttKKity  of  the  State  of  New 
York  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  R  to 
10  CFR  50  to  Power  Authority  of  the 
State  of  New  York  (the  licensee),  for  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3,  located  in  Westchester  County. 
New  York. 

Environmental  Assessment 

v^^  Identification  of  proposed  action:  The 
exemption  relieves  the  technical 
requirements  of  10  CFR  50  Appendix  R 
in  the  areas  of  the  Primary  AuxiUary 
Building,  Cable  Tunnel,  Auxiliary 
Feedwafer  Pump  Room.  8-hour  battery 
powered  emergency  lighting  in  the  yard 
area  and  Yard  Areas-Service  Water 
Pumps  based  on  the  provision  of  an 
equivalent  level  of  fire  safety  in  the 
affected  areas. 

The  need  for  the  proposed  action:  The 
proposed  exemption  is  needed  because 
the  features  described  in  the  licensee's 
requests  regarding  the  existing  fire 
protection  at  the  plant  for  these  items 
are  the  most  practical  means  for  meeting 
the  intent  of  Appendix  R  and  literal 
compliance  would  not  significantly 
enhance  the  fire  protection  capability. 

Environmental  impacts  of  the 
proposed  action:  The  proposed 
exemption  will  provide  a  degree  of  fire 
protection  that  is  equivalent  to  that 
required  by  Appendix  R  for  the  a^ected 
areas  of  the  plant  such  that  there  is  no 
increase  in  the  risk  of  fires  at  this 
facility.  Consequently,  the  probability  of 
fires  has  not  been  increased  and  the 
post-fire  radiological  releases  will  not 
be  greater  than  previously  determined 
nor  does  the  proposed  exemption 
otherwise  affect  radiological  plant 
effluents.  Therefore,  the  Commission 
concludes  that  there  are  no  signiHcant 
radiological  environmental  impacts 
associated  with  this  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
thai  there  are  no  significant  non- 
radiological  environmental  impacts 


associated  with  the  proposed 
exemption. 

Alternative  use  of  resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (construction 
permit  and  operating  license)  for  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3. 

Agencies  and  persons  consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Fmding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for 
exemption  dated  August  16, 1985,  and 
June  14  and  September  19, 1985,  and 
supplemented  on  March  15, 1985,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC. 
and  at  the  Local  Public  Document  Room, 
White  Plains  Public  Library,  100  Martine 
Avenue,  White  Plains,  New  York  10610. 

Dated  At  Bethesda.  Maryland,  this  15th 
day  of  Deceml>er.  1986. 
For  the  Nuclear  Regulatory  Conunission. 
Steveo  A.  Vanga, 

Director.  PWR  Project  Directorate  #a 
Divsion  of  PWR  Licensing-A. 
[PR  Doc.  86-28831  Filed  12-19-86:  8:45  am] 

aiLUNOCOOC  7S80-01-«i 

[Docket  No.  50-344] 

Portland  General  Electric  Co.  (Troian 
Nuclear  Power  Plant);  Receipt  of 
Petition  for  Director's  Decision 

Notice  is  hereby  given  that  by  a 
Petition  pursuant  to  10  CFR  2.206  dated 
November  3, 1986,  Petitioners  Forelaws 
on  Board.  Elaine  Kelley  and  Lloyd  K. 
Marbet  sought  suspension  of  the 
operating  license  for  the  Trojan  Nuclear 
Power  Plant  operated  by  the  Portland 
General  Electric  Company  (Licensee). 
The  Petition  alleged  that  the  Licensee 
had  failed  to  disclose  to  the  NRC 
conditions  that  undermine  the  safety  of 
the  reactor  In  case  of  a  seismic  event. 
Specifically,  it  was  alleged  that  the 
licensee  had  failed  to  disclose  the 
magnitude  and  extent  of  structural 
deficiencies  in  the  walls  of  the  Trojan 
facility  and,  that  as  a  consequence,  the 
facility  could  not  withstand  the  Safe 
Shutdown  Earthquake.  The  Petition,  in 


addition  to  alleging  a  failure  on  part  of 
the  licensee  to  disclose  information  to 
the  NRC  generally,  also  alleged  that  the 
licensee  had  failed  to  comply  %vith  the 
Commission's  regulations  calling  for  the 
reporting  of  defects,  specifically  10  CFR 
Part  21. 

The  Petition  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Conmiission's 
regulations,  and  accordingly, 
appropriate  action  will  be  taken  on  the 
request  within  a  reasonable  time.  The 
Petition  is  being  temporarily  withheld 
from  placement  in  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.  Washington,  DC  20555  and  the 
Local  Public  Document  Room  for  the 
Trojan  Facility,  Multnomah  County 
Library.  801  SW.  10th  Avenue,  Portland. 
Oregon,  pending  a  review  of  the  Petition 
by  the  licensee  and  the  Bechtel     ' 
Corporation.  The  Petition  suggests  that  a 
number  of  documents  which  were 
attached  to  the  Petition  were  the  subject 
of  a  non-disclosure  agreement  in 
litigation  between  the  Licensee  and 
Bechtel  Corporation.  Consequently, 
these  parties  have  been  provided  an 
opportunity  to  review  the  Petition  and 
determine  whether  or  not  they  wish  to 
request  withholding  in  accordance  with 
the  standards  of  the  Commission's 
regulations  regarding  withholding, 
specifically  10  CFR  2.790.  For  further 
information  as  to  whether  or  not  all  or 
part  of  the  Petition  will  be  placed  in  the 
Public  Document  Rooms,  please  contact 
Terence  L  Chan,  Officejj^Nuclear 
Reactor  Regulation,  39^492-7136. 

For  the  Nuclear  Regulatory  Commission. 
Haiold  R.  Denton, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

Dated  at  Bethesda.  Maryland,  this  16  day 
of  December.  1986. 

[PR  Doc.  86-28633  Filed  12-19-86:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

( Rel.  No.  IC- 1 5478  S 1 2-6500 1 

Metropolitan  Life  Insurance  Co.  et  al^ 
Application  for  Exemption  Under 
Investment  Grouping  Act 

December  15. 1986. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  Metropolitan  Life 
Insurance  Company  ("Metropolitan"). 
Metropolitan  Variable  Account  B  of 
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Metropolitan  Life  Insurance  Company 
("Separate  Account  B"),  Metropolitan 
Life  Variable  Account  C  ("Separate 
Account  C")  and  Metropolitan  Life 
Variable  Account  D  ("Separate  Account 
D"),  collectively  the  "Accounts," 
Metropolitan  Life  Separate  Account  E 
("Separate  Account  E")  and 
Metropolitan  Series  Fund.  Inc.  (the 
"Fund"),  (collectively  "Applicants"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  17(b) 
from  section  17(a)  and  approval  of  the 
terms  of  a  joint  venture  requested  under 
section  17(d)  and  Rule  17d-l. 

Summary  of  Application:  Applicants 
seek  an  order  exempting  and  approving 
to  the  extent  necessary,  the  proposed 
reorganization  of  the  Accounts  into 
Separate  Account  E,  a  separate  account 
of  Metropolitan  registered  with  the 
Commission  as  a  unit  investment  trust, 
and  the  issuance  of  shares  of  the  Fund 
in  exchange  for  the  assets  of  the 
Accounts. 

Filing  Date:  The  application  was  filed 
on  October  14, 1986,  and  an  amendment 
thereto  on  November  24, 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
January  9, 1987.  request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
address:  Secretary,  SEC,  450  5th  Street, 
NW.,  Washington,  DC  20549. 
Applicants,  1  Madison  Avenue,  New 
York.  New  York  10010. 
FOR  FURTHER  INFORMATION  CONTACT: 
Staff  Attorney  David  S.  Goldstein  (202) 
272-2622  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's ' 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  256-4300). 

Applicants'  Representations  and 
Statements: 

1.  Metropolitan  is  a  mutual  life 
insurance  company,  registered  with  the 
Commission  as  an  investment  adviser 


and  as  a  broker-dealer,  which  acts  as 
the  investment  adviser  for  and  principal 
underwriter  of  the  Accounts  and  the 
Fund  and  as  sponsor-distributor  for 
Separate  Account  E.  State  Street 
Research  &  Management  Company 
("State  Street  Research"),  a  wholly- 
owned  subsidiary  of  Metropolitan,  is  the 
sub-investment  manager  for  the  Fund 
(other  than  the  Fund's  Money  Market 
Portfolio)  and  of  each  of  the  Accounts. 

2.  Separate  Account  B  was 
established  by  Metropolitan  in  1969 
under  the  insurance  laws  of  New  York 
and  is  registered  under  the  Act  as  an 
open-end  diversified  management 
investment  company.  In  1970 
Metropolitan  commenced  a  public 
offering  of  variable  aimuity  contracts 
funded  by  Separate  Account  B.  The 
investment  objectives  of  Separate 
Account  B  are  long-term  growth  of 
capital  primarily  and  income 
secondarily.  In  March  1985, 
Metropolitan  discontinued  sales  of 
contracts  funded  by  Separate  Account 
B. 

3.  Separate  Accounts  C  and  0  were 
established  by  Metropolitan  under  the 
insurance  laws  of  New  York  in  1974,  and 
each  registered  under  the  Act  as  an 
open-end  diversified  management 
investment  company.  In  1975, 
Metropolitan  commenced  a  public 
offering  of  contracts  funded  by  Separate 
Accounts  C  and  D,  designed  as  a 
retirement  program  for  persons  not 
entitled  to  special  tax  benefits  under  the 
Code.  The  investment  objectives  of 
Separate  Accounts  C  and  D  are  long- 
term  growth  of  capital  primarily  and 
income  secondarily.  In  June  1978, 
Metropolitan  ceased  to  offer  the 
contracts  funded  by  Separate  Accounts 
C  and  D. 

4.  The  Fund,  a  Maryland  corporation, 
registered  under  the  Act  as  an  open-end 
diversified  management  investment 
company  in  November,  1982.  The  Fund 
is  a  series  investment  company 
currently  with  five  portfolios,  including 
the  Growth  Portfolio.  The  investment 
objectives  of  the  Growth  Portfolio  are  to 
achieve  long/term  growth  of  capital  and 
income,  and  moderate  current  income, 
by  investing  primarily  in  common  stocks 
that  are  believed  to  be  of  good  quality  or 
to  have  good  growth  potential  or  which 
are  considered  to  be  undervalued  based 
on  historical  investment  standards. 

5.  The  Fund  is  the  funding  vehicle  for 
contracts,  which  are  combination  fixed 
and  variable  annuity  contracts,  the 
variable  portion  being  funded  by 
Separate  Account  E,  a  unit  investment 
trust  registered  under  the  Act.  Payments 
under  the  contracts  may  be  allocated  to 
the  five  investment  divisions  of  Separate 


Account  E.  investing  in  the 
corresponding  portfolios  of  the  Fund. 

6.  The  Board  of  Directors  of 
Metropolitan  and  of  the  Fund,  and  the 
Committees  (functioning  as  directors  of 
the  Accounts  under  the  Act)  have 
adopted  an  Agreement  and  Plan  of 
Reorganization  (the  "Plan")  under  which 
the  assets  of  each  of  the  Accounts  will 
be  transferred  to  Separate  Account  E. 
Separate  Accoimt  E  will  immediately 
transfer  the  assets  received  from  the 
Accounts  to  the  Growth  Portfolio  of  the 
Fund,  which  will  immediately  issue 
shares  of  the  Growth  Portfolio  to 
Separate  Account  E  in  an  amount  equal 
to  the  value  of  the  assets  received. 

7.  Under  the  Plan,  Metropolitan  will 
assume  all  costs  and  expenses 
associated  with  ejecting  the  Plan. 

8.  The  transaction  will  not  have  any 
adverse  economic  impact  on  contract 
holders  of  the  Accounts,  Separate 
Account  E  or  shareholders  of  the  Fund, 
and  Metropolitan  represents  that  the 
charges  provided  for  in  any  contract 
ai^ecting  any  of  them  will  not  increase 
as  a  result  of  the  reorganization. 

9.  The  charges  for  investment 
management  for  the  contracts  funded  by 
Separate  Account  C  and  Separate 
Account  D  will  be  reduced  since 
Metropolitan  will  waive  any  portion  of 
the  investment  advisory  fee  exceeding 
the  aimual  investment  advisory  fee  paid 
by  the  Fund  for  investment  advisory 
services  provided  by  Metropolitan. 
Sales,  administrative  and  mortality  and 
expense  charges  under  the  contracts 
will  remain  unchanged,  and  no  sales 
charge  is  imposed  upon  the  issuance  of 
the  Fund's  shares  to  Separate  Account 
E. 

10.  No  portfolio  securities  will  be 
liquidated  in  connection  with  the 
proposed  transaction.  Applicants  do  not 
expect  any  tax  liability  to  arise  from  the 
reorganization,  but  Metropolitan  will 
bear  any  such  expense  which  may  arise. 

11.  Metropolitan  votes  all  the  Fund 
shares  held  by  Separate  Account  E 
based  upon  instructions  received  from 
persons  having  the  voting  interests  in 
the  contracts  participating  in  Separate 
Account  E.  Metropolitan  votes  all  Fund 
shares  held  by  Separate  Account  E  for 
which  no  timely  voting  instructions  are 
received  in  proportion  to  voting 
instructions  received. 

12.  The  terms  of  the  proposed 
transaction  and  the  consideration  to  be 
paid  are  reasonable  and  fair  and  do  not 
involve  overreaching. 

13.  The  exchange  of  assets  and  related 
liabilities  of  the  Accounts  for  the  Fund 
shares  of  the  Growth  Portfolio  will  be 
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made  on  the  basis  of  the  cufrent  value  of 
the  assets  of  the  Accounts. 

14.  The  Board  of  Directors  of  the  Fund 
and  the  Committees  of  the  Accounts, 
including  a  majority  of  those  who  are 
not  interested  persons  of  such 
investment  companies,  have  determined 
that  the  participation  of  the  investment 
companies  in  the  transaction  is  in  the 
best  interests  of  the  investment 
companies  and  of  existing 
contracthoklers.  That  determination  was 
based  in  part  on  the  fact  that 
contractholders  will  beneHt  from  being 
combined  into  what  will  be  a  larger, 
more  viable  investment  vehicle,  rather 
than  continuing  to  be  managed  as 
separate  smaller  portfolios  of  assets 
allocated  to  the  Accounts,  for  which 
contracts  are  ms  longer  being  issued.  A 
broader  diversification  of  investments 
possible  in  a  combined  and  presumably 
increasingly  larger  portfolio  will  tend  to 
lessen  overall  investment  risk,  and 
perhaps  will  also  enhance  investment 
performance. 

15.  The  economic  interests  of 
contractholders  will  not  be  adversely 
affected  by  the  transaction,  since  the 
contract  charges  will  remain  the  same  or 
be  slightly  reduced  in  the  cases  of 
Separate  Accounts  C  and  D. 

la  Although  phrased  differently,  the 
investment  objectives  and  policies  of  the 
Growth  Portfolio  of  the  Fund  are 
consistent  with  the  investment 
objectives  and  policies  of  the  Accounts 
and  the  investment  manager  and  the 
sub-investment  manager  of  the 
Accounts  and  the  Growth  Portfolio  are 
the  same. 

17.  While  voting  rights  in  the  Fund 
will  be  shared  by  contractholders  with 
other  persons,  the  persons  holding 
voting  interests  under  the  contracts 
funded  by  the  Accounts  will  be  given  an 
opportunity  to  vote  on  the 
reorganization  and  can  weigh  the 
benefits  from  broader  diversification 
against  this  change. 

18.  The  terms  of  the  reorganization  are 
fair  and  reasonable  and  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act.  The  investment  companies 
involved  will  not  be  participating  in  the 
reorganization  on  a  basis  less 
advantageous  than  any  other 
participant. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

(FR  Doc.  86-28666  Filed  12-19-88:  6:45  am) 
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[Retease  No.  34-23S88;  Hto  No.  SR-OCC- 
S6-23I 

Selfflegulatory  Organizations;  Ordar 
Granting  Acceiarated  Approval  to  a 
Proposad  Rule  Change  Hied  t>y 
Options  Clearing  Coiporation 

On  November  19, 1986,  the  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  with  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934  (the 
"Act")  to  enable  certain  customers  of 
OCC  Clearing  Members  to  settle  foreign 
currency  option  exercises  and 
assignments  direcUy  with  OCCs  agent 
bank.  To  allow  Clearing  Members' 
customers  to  use  the  procedures 
contemplated  by  the  proposal  for 
exercises  and  assignments  in  the 
December  series  of  foreign  currency 
options.  OCC  requested  accelerated 
approval  of  the  proposed  rule  change. 
The  Commission  published  notice  of  the 
proposal  in  the  Federal  Register  on 
December  3, 1986. '  This  Order  approves 
the  proposal  on  an  accelerated  basis. 

L  Description 

The  proposal  would  enable  certain 
customers  of  OCC  Clearing  Members  to 
settle  their  foreign  currency  option 
exercises  and  assignments  directly  with 
OCCs  correspondent  bank,  instead  of 
through  their  Clearing  Member.  Those 
customers  would  include  banks  that  act 
as  agents  for  OCC  Gearing  Members  or 
customers  whose  custodian  banks  also 
act  as  agents  for  OCC  Clearing 
Members.  The  proposal  would  estabUsh 
procedures  to  identify  exercises  and 
assignments  that  are  to  be  settled 
directly  by  the  customer's  agent  and 
mechanisms  for  settling  those  exercises 
and  assignments. 

More  specifically,  the  proposal  would 
revise  OCCs  Rules  to  enable  Clearing 
Members'  customers  to  use  the  delivery- 
versus-payment  ("DVP")  settlement 
procedures  set  forth  in  OCC  Rule 
1606A.*  The  proposal  also  would  adjust 
OCCs  Rules  concerning  Clearing 
Member  settlement  of  exercises  and 
assignments  to  require  Clearing 
Members  to  settle  remaining  exercises 
and  assignments  (for  proprietary  and  all 


'  Secuhtiei  Exchanfie  Act  Rel.  No.  23S40 
(Novemtwr  24. 1988).  51  FR  43699. 

•The  DVP  tysteni  wai  approved  in  Secuhtiei 
Exchange  Act  Rel.  No  21359  (September  27. 1984), 
49  FR  39138.  DVP  »ettlement  procedures  involve 
contractual  conunilmenti  directly  between  the 
Clearing  Member'i  agent  bank  and  OCC'i 
correipondent  bank.  The  DVP  syitera  rsduce*  a 
Clearing  Member'i  financing  coil*  by  relying  on  a 
guarantee  by  a  Clearing  Member'i  agent  bank 
rather  than  on  advance  payment  by  the  Clearing 
Member,  to  pro«ect  OCC  from  the  member'i  failura 
to  pay  it!  VS.  doUar  lettlemenl  amount  or  to  deliver 
a  designated  quantity  of  foreign  currency. 


Other  account  positions)  in  whole  or  in 
part  through  the  DVP  system  or  in 
accordance  with  OCC  Rule  1806.' 
Under  the  proposal,  a  customer 
wishing  to  use  the  DVP  procedures 
would  instruct  its  Clearing  Member  to 
submit  DVP  authorizations  ♦  to  OCC  on 
its  behalf.  On  the  business  day  after  an 
exercise  notice  in  respect  of  a  foreign 
currency  option  is  properly  tendered  to 
OCC,  OCC  will  issue  to  each  Foreign 
Currency  Clearing  Member,  before  7:00 
a.m.,"  an  Exercise  and  Assignment 
Report.  That  report  lists  all  exercises 
and  assignments  by  account  and  shows 
projected  net  obligations  both  within 
and  across  accounts."  On  the  basis  of 
that  report  and  the  customer's 
instructions.  Clearing  Members  than  can 
instruct  OCC  to  settle  specific  exercises 
and  assignments  through  the  DVP 
system,  by  submitting  DVP 
authorizations.  Clearing  Members  must 
submit  DVP  authorizations  by  12:00 
noon  on  the  date  of  issuance  of  the 
Exercise  and  Assignment  Report 
together  with  any  other  DVP 
authorizations  that  are  to  apply  to  the 
Clearing  Members'  remaining  net 
settlement  obligations.  Clearing 
Members  must  adjust  any  DVP 
authorizations  covering  the  net 
settlement  obligations,  of  couree,  to 
reflect  any  exercises  and  assignments 
that  are  to  be  settled  directly  by 
customers  ("adjusted  net  obligations").' 


•  Under  Rule  1606.  deliveries  of  foreign  current^ 
are  made  between  the  Clearing  Member'i  agent 
bank  and  OCCs  correspondent  bank  on  the 
exercise  settlement  dale.  Settlement  of  related 
dollar  obligations  occurs  between  OCC  and  the 
Clearing  Member.  If  the  Clearing  Member  has  a  net 
dollar  payment  obligation,  the  Clearing  Member 
must  settle  that  obligation  two  business  days  before 
the  exercise  settlement  dale,  because  OCC  must 
give  irrevocable  iiutructions  to  its  correspondent 
bank  to  deliver  foreign  currencies  at  that  titne.  Two 
business  days  following  issuance  of  the  Exercise 
Settlement  Report,  a  Delivering  Clearing  Member 
must  cause  its  agent  bank  to  guarantee  delivery  of 
foreign  currency  on  the  exercise  settlement  date.  On 
exercise  settlement  dale.  OCC  delivers  foreign 
currency  to  a  Receiving  Cleanng  Member'i  account 
at  ill  agent  bank  (providing  such  Clearing  Member 
hai  paid  its  net  U.S.  dollar  settlement  amount)  and 
pays  a  Collecting  Clearing  Memtier  or  its  agent 
bank  any  settlement  amount. 

•  A  DVP  authorization  constitutes  an  instruction 
from  the  Clearing  Member  to  its  agent  bank 
directing  the  agent  bank  to  guarantee  to  OCC's 
correspondent  batOt.  via  international  bank  wire, 
delivery  on  the  exercise  settlement  date  in 
iniBiediately  available  funds  of  either  (i)  a 
designated  quantity  of  foreign  currency  againat 
payment  of  U.S.  dollars,  or  (il)  a  sum  in  U.S.  dollars 
against  delivery  of  a  designated  quantity  of  a 
foreign  currency. 

•  All  times  referred  t«  herein  are  Central  Time. 

•  See  OCC  Rule  ie05(aM4) 

^  See  OCC  Rule  160eA  (b)  and  (c|.  Paragraph  (c) 
further  provides  that  any  combination  of  DVP 
authorizations  may  be  sut>iiiitted  so  long  as  Ike  total 
cunvncy  and  dollars  deliverable  under  DVP 
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OCC  will  process  the  DVP 
authorizations  and  apply  accepted 
customer-related  DVP  authorizations  • 
against  the  Clearing  Member's  non- 
netted  totals.'  OCC  then  nets  the 
Clearing  Member's  remaining 
obligations  (if  any)  and  applies  the 
DVPs  accepted  for  the  Clearing 
Member's  net  obligations  to  calculate 
the  Clearing  Member's  net  delivery  and 
payment  obligations.  At  or  before  3:00 
p.m.,  OCC  would  issue  the  Exercise 
Settlement  Report,  reflecting  accepted 
DVP  authorizations,  the  netting  process, 
and  net  settlement  and  delivery 
obligations.  The  Clearing  Member  must 
settle  any  remaining  payment  or 
delivery  obligations,  as  indicated  in  the 
Exercise  Settlement  Report,  under  Rule 
1606.  •» 

To  accommodate  the  procedures 
described  above,  the  proposed  rule 
change  also  makes  several  technical  and 
conforming  changes  to  other  OCC 
rules."  In  particular,  because  certain 
exercises  and  assignments  would  be 
excluded  from  OCC's  net  delivery 
system,  they  would  also  be  excluded 
from  OCC's  net  margin  system  and  must 
be  margined  separately."  In  addition, 


authorizations  against  the  Clearing  Meml>er's 
adjusted  net  obligations  does  not  exceed  the 
respective  amount  of  those  net  obligations. 
Previously,  Rule  160eA(c)  required  that  dollare 
delivered  or  received  via  DVP  equal  the  net 
exertnse  price  payable  or  receivable  ngainst  the  net 
quantity  of  foreign  currency  covered  by  the  DVP. 
Revised  paragraph  (c)  recognizes  that  this 
restriction  applies  only  with  respect  to  gross  DVPs, 
rather  than  to  net  settlement  obligations. 

•  Rule  ie06A(d)  provides  that  OCC  will  endorse 
its  acceptance  and  return  an  accepted  DVP 
authorization  to  the  Clearing  Member  if:  (1)  it  is 
consistent  with  OCC's  records  as  to  the  initiating 
Clearing  Member's  settlement  obligations  on  the 
applicable  exercise  settlement  date:  (ii)  it  is 
addressed  to  an  agent  bank  approved  by  OCC:  and 
(iii)  it  would  not.  when  aggregated  with  other 
outstanding  DVP  Authorizations  addressed  to  the 
same  bank,  cause  the  bank's  obligations  to  OCCs 
correspondent  hank  to  exceed  such  credit  limits  as 
the  latter  may  from  time  to  lime  impose. 

•  See  OCC  Rule  ie05(b)(l).  The  Interpretation  and 
Policy  to  Rule  1605  would  also  be  revised  to  clarify 
that,  an  addition  to  performing  the  operations 
described  in  Rule  1605.  OCC  may  issue  the  reports 
described  in  Rule  1605  on  a  day  other  than  that 
specified  in  the  Rule  if  necessary  or  desirable 
because  of  holidays  or  unforeseen  circumitances. 

">  See  OCC  Rule  ie05(b)(2). 

'  ■  Proposed  changes  to  Rule  1602  would  delete 
present  paragraph  (b).  the  subject  matter  of  which  Is 
covered  in  amended  Rule  1605,  and  would  conform 
paragraph  (a)  to  reflect  the  nomenclature  used  in 
amended  Rule  1605.  An  amendment  to  Rule  1603(b) 
reflects  the  previous  adoption  of  Rule  602A  and  the 
revised  terminology  used  in  that  Rule.  Finally, 
changes  to  Rule  1606  (a)  and  (e)  and  leoeA  (b)  and 
(h)  conform  the  provisions  of  those  Rules  to  reflect 
the  revised  settlement  procedures  described  above. 

'«SMOCC60?A(f)(3). 


with  respect  to  exercised  option 
contracts  of  a  suspended  Clearing 
Member,  the  proposal  would  clarify 
that,  if  a  bank  defaulted  in  its  DVP 
settlement  obligation.  OCC  would  have 
the  authority  to  execute  or  direct  a  buy- 
in  or  a  sell-out  of  the  foreign  currency. 

II.  OCC's  Rationale 

OCC  believes  the  proposed  rule 
change  is  consistent  widi  the  purposes 
and  requirements  of  the  Act.  OCC 
believes  that  the  proposal  promotes 
prompt  and  accurate  customer-side 
settlement  of  foreign  currency  option 
exercises  and  fosters  cooperation  and 
coordination  with  institutions  that 
regularly  engage  in  such  settlements. 

In  its  filing.  OCC  indicates  that 
several  Clearing  Members'  agent  banks 
purchase  foreign  currency  options 
through  OCC  Clearing  Members  or  act 
as  agents  for  other  customers  who 
purchase  foreign  currency  options.  OCC 
that  Clearing  Members  and  their 
customers  have  expressed  an  interest  in 
settling  exercises  and  assignments 
directly  with  OCC's  correspondent 
bank. 

ni.  Discussion 

The  Commission  believes  that  the 
proposal  will  promote  the  efficient 
clearance  and  settlement  of  securities 
transactions.  Although  the  proposal 
would  increase  the  number  of  foreign 
currency  settlements  with  OCC's  agent 
bank,  the  proposal  would  eliminate  the 
need  for  separate  street-side  and 
customer-side  settlements  of  foreign 
currenty  option  exercises  and 
assignments  in  circumstances  where  the 
Clearing  Member's  agent  bank  also  acts 
as  agent  for  a  Clearing  Member's 
customer.  Moreover,  by  combining 
street-side  and  customer-side 
settlement,  the  proposal  would  reduce, 
somewhat,  settlement  credit  risks 
associated  with  the  use  of  multiple 
financial  intermediaries  to  settle  foreign 
cujTency  option  exercises  and 
assignments. '"  Accordingly,  the 


'*  Previously,  the  Clearing  Member  settled 
foreign  currency  option  exercises  and  assignments 
on  a  net  basis  with  OCC  and  then  effected 
settletnent  with  each  of  its  customare.  Accordingly, 
the  customer  was  exposed  to  the  risk  of  the  Clearing 
Member's  insolvency.  By  effecting  settlement 
directly  with  OCC's  agent  bank,  as  provided  in  this 
rule  change,  that  risk  to  the  customer  can  be 
reduced.  The  risk  is  not  eliminated  entirely, 
however,  because  OCC's  obligation  as  an  issuer 
runs  only  to  its  Clearing  Members.  If  OCCs  agent 
bank  were  to  default  on  a  customer-initiated  DVP 
settlement,  only  the  customer's  Clearing  Member 
could  demand  performance  from  OCC.  and  to  that 
extent  the  customer  would  again  be  relying  on  its 
l>raker. 


Commission  believes  that  the  proposal 
is  consistent  with  the  Act."* 

The  Commission  is  concerned  that 
five  hours  may  not  be  sufficient  time  for 
Clearing  Members  to  review  Exercise 
and  Assignment  Reports  and  file 
necessary  DVP  authorizations  with 
OCC.  Under  the  procedures  set  out 
above,  OCC  will  deposit  the  Exercise 
and  Assignment  Report  in  Clearing 
Members'  lock  boxes  by  7:00  a.m." 
Clearing  Members  would  have  until 
12:00  noon  to  submit  DVP  authorizations 
that  would  specify  whether  a  specific 
authorization  applies  to  the  Clearing 
Member's  gross  activity  or  to  the 
projected  net  obligation. 

Nevertheless,  OCC  has  assurred  the 
Commission  that  it  will  monitor  Clearing 
Members'  performance  and  revise  these 
time  frames  if  necessary.  OCC  currently 
offers  electronic  dissemination  of  these 
reports  to  its  Data  Service  subscribers 
and  has  agreed  to  consider  ways  to 
expand  automated  dissemination  of 
these  reports  in  order  to  permit  more 
efficient  Clearing  Member  processing 
and  to  reduce  potential  processing 
delays.  Moreover,  OCC  has  noted  that  a 
Clearing  Member's  failure  to  file  DVP 
authorizations  on  a  timely  basis  will 
result  in  net  settlement  of  all  exercises 
and  assignments  under  Rule  1606. 

rv.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and.  in 
particular,  section  17A. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  on 
an  accelerated  basis,  before  the  thirtieth 
day  after  notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register. 
OCC  is  prepared  to  implement  the 
proposed  service  enhancements  in 
connection  with  exercises  and 
assignments  on  foreign  currency  option 
contracts  that  expire  December  13, 1986. 
Based  on  the  increased  volume  of 
trading  in  foreign  currency  options  in 
recent  months,  OCC  has  indicated  that 
it  expects  a  high  volimm  of  foreign 
currency  deliveries  associated  with  this 
expiration  date.  Accordingly,  as 
discussed  above,  OCC  Clearing 
Members  would  benefit  from  immediate 
implementation  of  the  proposed  rule 
change. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 


>«  See  sections  8(b)(5),  11A(8)(1)(C),  and  17A(b) 
of  the  Act. 

"  Depositing  notices  in  Clearing  Memt>ers' 
lockboxes  is  OCC's  customary  method  of 
communicating  with  its  Clearing  Memt>ers.  See 
OCC  Rules  201  and  205. 
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C)CC-88-23)  be,  and  hereby  is. 
approved. 

For  the  ComBissioa  by  the  Divistoa  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

JooatlMB  G.  Katz. 

Secretary. 

Dated:  December  12. 1986. 
[FR  Doa  86-28660  RIed  12-19-86  &-45  am) 
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the  procuring  activity. 
Annual  Responses:  5.000 
Annual  Burden  Hours:  10.000 
Type  of  Request:  New. 
EUzabetb  M.  Zaic. 

Deputy  Director.  Office  of  AdmiitistntUve 
Services.  Small  Business  Administration. 

[FR  Doc.  88-28597  Filed  12-19-86;  8:45  am) 
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ReporttnQ  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  reporting 
requirements  submitted  for  review. 

SUMNAAliV:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
JvChapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
within  21  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (SJ. 
63).  supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT. 
Agency  Clearance  O^icer  Elizabeth  M 

21aic.  Small  Business  Administration. 

1441  L  Street  NW.,  Room  20a 

Washington.  DC  2041&  Telephone: 

(202)653-6623 
OMB  Reviewer  Robert  Neal,  Office  of 

Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget. 

New  Executive  Office  Building. 
,  Washington.  DC  20503,  Telephone: 

(202)  395-7340. 

Title:  Submission  of  Business  Financial 
Statements 

Form  No.  SBA  1532 

Frequency:  On  occasion 

Description  of  Respondents:  This  form  is 
required  from  each  applicant  to 
determine  if  they  have  the  necessary 
elements  of  responsibility  to  perform 
the  contract  and  can  be  certified  to 


Washington;  Declaration  of  Disaster 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  15, 
1988. 1  find  that  the  CounUes  of  King. 
Lewis,  Pierce  and  Snohomich  in  the 
State  of  Washington  consitute  a  disaster 
loan  area  because  of  heavy  rains, 
flooding,  slides  and  winds  occurring  on 
November  22-2a  1986.  Eligilbe  persons, 
firms  and  organizations  may  file 
applications  for  physical  damage  until 
the  close  of  business  on  February  13. 
1987,  and  for  economic  injury  until  the 
close  of  businesss  on  September  IS, 
1987.  at: 

Disaster  Area  4  Office, 
Small  Business  Administration. 
77  Cadillac  Drive.  Suite  15a 
Sacramento.  California  95825 
or  other  locally  announced  locations. 
jThe  interest  rates  are: 


Homeowners  with  credit  available 

elsewhere 

Homeowners  without  credit  avail- 
able elsewhere „.. 

Businesses  with  credit  available 
elsewhere _ _.. 

Businesses  without  credit  available 
elsewhere 

Businesses  (EIDL)  %vithout  credit 
available  elsewhere 

Other  (non-profit  organizations  in- 
cluding charitable  and  religious 
organizations) 


rt»rtWI» 

Bjxn 

4.000 
7.S00 
4.000 
4.000 

9.500 


The  number  assigned  to  this  disaster 
is  226306  for  physical  damage  and  for 
economic  injury  the  number  is  6477(X). 

(Calalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59006). 

Dated:  December  16. 1986. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 

Assistance. 

|FR  Doc.  86-28596  Filed  12-19-86:  8:45  am) 
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rUcense  No.  01/01-0337) 

Pioneer  Ventures  Limited  Partnership; 
issuance  of  a  SmaH  Business 
investment  Company  Ucense 

On  June  19, 1986,  a  notice  was 
published  in  the  Federal  Register  (VOL 
51-22372]  stating  that  an  application  has 
been  filed  by  Pioneer  Ventures  Limited 
Partnership.  60  State  Street.  Boston. 
Massachusetts  02109  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  §107.102  of  the  Relations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1988))  for  a  license  as  a 
small  business  investment  company. 

Interested  parties  were  given  until 
close  of  business  July  21. 1986.  to  submit 
their  comments  to  SBA.  No  comments 
were  received. 

Notice  is  hereby  given  that  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  ot)ier  pertinent  information.  SBA 
issued  license  No.  01/01-0337  on 
November  20. 1986.  to  Roneer  Ventures 
Limited  Partnership  to  operate  as  a 
small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistanca 
Program  No.  59.001.  Small  Business 
Investment  Companies) 

Dated:  December  15. 1986. 
Roberi  G.  LineiMtTy. 
Deputy  Associate  Administrator  for 
Investment 

|FR  Do&  86-28603  Filed  12-19-86:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
FMed  During  ttte  Week  Ending 
December  12, 1986 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  406, 
409.  412,  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  No.  44552 

Parties:  USAir  Group,  Inc.,  PS  Group. 
Inc.,  and  Pacific  Southwest  Airlines 
Date  Filed:  December  12, 1986 
Subject-  Joint  Application  of  USAir 
Group,  Inc.  PS  Group,  Inc..  and 
Pacific  Southwest  Airlines,  requests 
an  exemption  from  Section  416(b)  of 
the  Act  to  permit  USAir  Group,  Inc.  to 
Acquire  control  of  PSA. 

Docket  No.  44552 

Parties:  USAir  Group.  Inc..  and  Pacific 

Southwest  Airlines,  Inc. 
Date  Filed:  December  9. 1986 


Subject  Application  of  USAir  Group. 
Ina  request  the  Department  to 
approve  a  voting  trust  agreement  that 
would  pecmit  Gconp's  purchase  of  op 
to:  (A)  51  percent  of  the  coramoa 
shares  of  Pacific  Southwest  Airlines. 
Ina  and  (B)  51  percent  of  the  common 
shares  of  PS  Group.  Inc..  the  parent 
corporation  of  PSA.  on  the  condition 
that  Group,  Inc.  (PS  Group),  the  parent 
corporation  of  PSA,  on  condition  that 
Group  place  all  shares  of  PSA's  or  PS 
Group's  stock  that  it  acquires  in 
excess  of  9.9  percent  in  either  PSA  or 
PS  Croup  into  an  independent  voting 
trust  pending  the  Department's 
approval  process. 

Phyllis  T.Kaylor. 

Chief,  Documentary  Services  Division. 

(PR  Doc.  86-28576  Filed  12-19-86:  6:45  am) 
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Applications  for  Certificates  of  PvMkc^ 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  FMed  Under 
Subpart  Q  During  ttM  Week  Ended 
DecemlMr  12. 1986 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  fcnvign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  canforming  application,  or 
motion  to  mo<fify  scope  are  set  forth 
below  for  each  applicaton.  Followhig  the 
answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  44547 

Dated  Filed:  December  8. 1986 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  5. 1987. 
Description:  Application  of  Pakistan 
International  Airlines  Corporation, 
pursuant  to  section  402  of  the  Act  and 
Subpart  Q  of  the  Regulations,  for 
amendment  of  its  foreign  air  carrier 
permit  to  engage  in  foreign  air 
transportation  to  points  between  the 
United  States  and  Pakistan. 

Docket  No.  44554 

Date  Filed:  December  9, 1986 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Si:ope:  January  6. 1987. 
Description:  Application  of  Rich 
International  Airways,  Inc.  pursuant 
to  section  401  of  the  Act  and  Subpart 
Q  of  the  Regulations,  applies  for  a 


certificate  of  public  convenience  and 
iwcessity  authorizing  it  to  engage  in 
interstate  and  oversea*  scheduled  air 
transportation  of  persons,  property 
and  mail. 

Docket  No.  44556 

Date  Filed:  December  9. 1988 
Due  Date  for  Answers.  Confonniag 
Applications,  or  Motions  to  Modify 
Scope:  Janoary  6, 1987. 
Description:  Application  of  International 
Parcel  Express,  Inc.  pursuant  to 
section  401  (d)(3)  of  the  Act  and 
Subpart  Q  of  the  Regulations,  requests 
that  it  be  issued  a  certificate  of  public 
convenience  and  necessity 
authorizing  IPX  to  engage  in  foreign 
charter  air  transportation  of  property 
and  mail  on  a  worldwide  basis. 

Docket  No.  44555 

Date  Filed  December  9, 1986 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  January  6, 1987. 

Description:  Application  of  Austin 
Airways  Limited,  pursuant  to  section 
402  of  the  Act  and  Subpart  Q  of  the 
Regulations,  to  engage  in  foreign 
scheduled  air  transportation  of 
persons,  property  and  mail  between 
Minneapolis.  Miimesota  and  Kenora. 
Ontario.  Canada. 

PbyUis.  T.  Kaylor, 

Chief,  Doctanentary  Services  Division. 

[FR  Doc  85-28577  Filed  12-19-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  86-077) 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  the  thirteenth  meeting  of 
the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday, 
January  22, 1967  in  the  conference  room 
of  the  Houston  Pilots  Office.  8150  South 
Loop  East,  Houston.  Texas.  The  meeting 
is  scheduled  to  begin  at  approximately 
9:30  a.m.  and  end  at  approximately  5:00 
p.m.  The  agenda  for  the  meeting  consists 
of  the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the 
Committee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 


4.  AdisummenL 

The  purpose  td  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander.  Eighth  Coast  Guard 
District  on  navigation  safety  matters 
affecting  the  Houston/Galveston  area. 

Attendance  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  D.F.  Withee. 
USCG.  Executive  Secretary.  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander.  Eighth 
Coast  Guard  District  (mps).  Room  1341. 
Hale  Boggs  Federal  Building.  500  Camp 
Street  New  Orleans.  LA  7013fK-8396, 
telephone  number  (504)  569-'69eL 

Dated:  December  8. 1986. 
Peter ).  Rots, 

Rear  Admiral  US.  Coast  Guard.  Commaader 

Eighth  Coast  Guard  District 

[FR  Doc  86-28630  Ffled  12-19-86:  8:45  am) 


[CC»8»-06a) 

Aicoliol-Blended  Gaaoiine  Used  in 
Recreational  Boats;  Meeting 

AODicv:  Coast  Guard.  DOT. 
action:  Notice  of  Open  Meeting. 

SUMMART:  The  Recreational  Boating 
Safety  Act  of  1988  (Pub.  L  99-626) 
requires  the  Coast  Guard  to  submit  a 
report  to  Congress  on  the  use  and  eSect 
of  alcohol-blended  gasoline  in 
recreational  boats.  The  Coast  Guard  will 
hold  a  meeting  of  a  Subconunittee  of  the 
National  Boating  Safety  Advisory 
Council  to  discuss  information  and 
recommendations  required  to  be 
included  in  the  report.  Attendance  is 
open  to  the  interested  pubUc. 
DATES:  The  meeting  will  be  held  on 
January  27. 1987.  beginning  at  9:00  a.ni. 
To  ensure  that  space  is  available,  those 
desiring  to  attend  should  contact  Mr. 
Richard  Bergen  by  January  5. 1987.  at 
the  address  or  telephone  number  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Persons  wishing  to  present 
oral  statements  at  the  meeting  should 
notify  Mr.  Bergen,  at  the  address  or 
telephone  number  listed  under  FOR 
FURTHER  INFORMATION  CONTACT,  no 
later  than  January  20, 1987.  In  addition, 
interested  persons  may  submit  written 
comments  on  the  topics  required  to  be 
included  in  the  report.  Written 
conunents  should  be  received  by 
January  5. 1987. 

ADDRESSES:  The  meeting  will  be  held  in 
room  6319.  U.S.  Coast  Guard 
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Headquarters,  2100  Second  Street,  SW.. 
Washington,  DC  2059^-0001.  Written 
comments  should  be  mailed  or  delivered 
to  Mr.  Bergen  at  the  address  listed  under 
for  FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Bergen  at  the  Office  of 
Boating.  Public,  and  Consumer  Affairs 
(G-BC),  Room  4224.  U.S.  Coast  Guard 
Headquarters,  2100  Second  St.,  SW.. 
Washington,  DC  20593-0001.  Phone  toll- 
free  at  800-368-5647 (267-0972  in  the 
Washington.  DC  area).  Normal  office 
hours  are  between  7:30  a.m.  and  4:00 
p.m.  eastern  time,  Monday  thru  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

Recreational  Boating  Safety  Act  of  1986 
(Pub.  L  99-626)  requires  the  Coast 
Guard  to  prepare  a  report  to  Congress 
relating  to  the  use  and  effect  of  alcohol- 
blended  gasohne  in  recreational  boats. 
Section  2(a)  of  the  Act  requires  that  the 
report  must  include  the  following: 

(a)  The  results  of  (1)  testing  performed 
and  (2)  a  review  of  fire  and  explosion 
boating  incidents,  under  the  recreational 
boating  safety  program  of  the  Coast 
Guard. 

(b)  A  survey  of  published  test  data 
performed  in  the  private  sector. 

(c)  A  listing  of  sales  of  alcohol- 
blended  gasoline  by  State  and  type  of 
alcohol. 

(d)  A  listing  of  State  requirements  for 
labeling  of  alcohol-blended  gasoline 
including  type  of  alcohol,  percent  of 
alcohol,  label  requirements,  alcohol  test 
standards,  enforcement  and  compliance 
measures,  and  any  other  relevant  data. 

(e)  An  assessment  of  the  effectiveness 
of  State  labeling  requirements  in 
promoting  recreational  boating  safety 
and  in  providing  information  to  the 
consumer  regarding  alcohol-blended 
gasoline. 

(f)  A  listing  of  Federally  mandated 
requirements  that  require  labeling  of 
alcohol-blended  gasoline  or  regulate  oi 
concern  the  use  of  alcohol  in  gasoline. 

(g)  A  recommendation  as  to  whether 
further  Federal  legislation  or  regulations 
are  required  to  promote  recreational 
boating  safety  or  advance  consumer 
information  regarding  the  use  of  alcohol- 
blended  gasoline. 

(h)  Any  other  relevant  data  or 
information. 

To  provide  assistance  and  advice  in 
the  preparation  of  the  report,  the  Coast 
Guard  has  formed  a  special 
subcommittee  from  among  members  of 
the  National  Boating  Safety  Advisory 
Council.  The  Council  is  a  21  member 
advisory  committee  that  advises  the 
Coast  Guard  on  significant  boating 
safety  matters. 
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The  members  of  the  Council  are 
drawn  equally  from  the  three  principal 
sectors  of  the  boating  community:  the 
marine  industry,  State  boating  officials, 
and  the  boating  public.  Members  of  the 
Alcohol  Fuels  Report  Subcommittee  are: 
Mr.  Richard  H.  Lincoln  (industry),  Mr. 
Kim  Elverum  (State),  and  Mr.  Don 
Webster  (public).  In  preparing  the 
report,  the  Coast  Guard  is  also 
consulting  with  members  of  the  general 
public  having  experience  and  expertise 
with  alcohol-blended  gasolines. 

Interested  persons  are  invited  to 
provide  information  or  comments  to  the 
Subcommittee  in  writing  prior  to  the 
meeting.  Written  comments  should  refer 
to  this  notice  (COD  86-068).  Oral 
presentations  may  also  be  offered  at  the 
meeting  with  advance  notice  to  the 
Coast  Guard. 

The  purpose  of  the  meeting  is  to 
provide  the  Subcommittee  with  an 
opportunity  to  discuss  information 
gathered  on  alcohol-blended  gasoline 
and  provide  advice  to  the  Coast  Guard 
on  the  recommendations  required  to  be 
included  in  the  report. 

Issued  in  Washington.  DC,  December  17, 
1986. 

T.T.  Matteson. 

Chief,  Office  of  Boating.  Public  and 

Consumer  Affairs. 

|FR  Doc.  86-28629  Filed  12-lft-86;  8:45  am] 
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Federal  Aviation  Admlnistratioo 

Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Special 
Committee  147— Traffic  Alert  and 
Collision  Avoidance  System;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  147  on  Traffic  Alert 
and  Collision  Avoidance  Suystem  to  be 
held  on  January  7-9, 1987,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street,  NW,  Suite  500. 
Washington,  D.C.  conunencing  at  9:30 
a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks;  (2)  Approval  of  Minutes  of  the 
Twentieth  Meeting;  (3)  Status  Report  on 
the  FAA  Notice  of  Proposed  Rulemaking 
for  TCAS  U;  (4)  Briefing  on  Air-to-Air 
Coordination  Tests;  (5)  Open  Discussion 
on  Future  Committee  Work  Program:  (6) 
Review  of  Pilot  Working  Group 
Activities;  (7)  Status  Report  on  FAA 
TCAS  Program;  (8)  Review  and 
Consideration  of  TCAS  I  Working  Group 
Report  on  Minimum  Operational 
Performance  Standard  for  an  Active 


TCAS  I;  (9)  Review  of  Change  4 
Working  Group  Activities;  (10)  Review 
and  Consideration  of  Change  4  to 
RTCA/DO-185  for  TCAS  II;  (11) 
Working  Group  Meetings  in  Separate 
Session;  (12)  Other  Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square, 
1425  K  Street.  NW.,  Suite  500, 
Washington.  D.C.  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  December  12, 
1986. 

Wendie  F.  Chapman, 

Designated  Officer. 

[FR  Doc.  86-28595  Filed  12-19-86;  8:45  am) 
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Flight  Service  Station  at  Ottumwa,  lA; 
Closure 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Flight  Service  Station  at 
Ottumwa.  Iowa;  Closure. 

SUMMARY:  Notice  is  hereby  given  that  on 
December  15. 1986.  the  Flight  Service 
Station  at  Ottumwa,  Iowa,  will  be 
closed.  Thereafter  services  to  the 
general  public  at  Ottumwa.  Iowa,  wiU 
be  provided  by  the  Flight  Service 
Station  at  Fort  Dodge,  Iowa.  This 
information  will  be  refiected  in  the  next 
issue  of  the  FAA  Organizational 
Statement. 

(Sec.  313(a).  72  Stat.  752;  49  U.S.C.  1354) 

Issued  in  Kansas  City,  Missouri,  on 
December  11. 1986. 
T.R.  Bflckloff.  Jr.. 
Manager,  Air  Traffic  Division. 
(FR  Doc.  86-28586  Filed  12-19-86;  a-45  am) 
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Flight  Service  Station  at  VIchy.  MO; 
Closure 

agency:  Federal  Aviation 
Administration  (FAA).  DOT.* 

action:  Flight  Service  Station  at  Vichy. 
Missouri;  Closure. 

summary:  Notice  is  hereby  given  that  on 
January  3, 1987.  the  Flight  Service 
Station  at  Vichy,  Missouri,  will  be 
closed.  Thereafter  services  to  the 
general  public  at  Vichy,  Missouri,  will 
be  provided  by  the  Flight  Service 


Station  at  Columbia.  Missouri.  Thi« 
informatioa  will  be  reflected  in  the  next 
issue  of  the  FA,^iPrganizationai 
Statement.     ;  j..j,.,..;. 

(Sec.  313(a),  72  Stat.  752;  49  U.SG.  1354) 

issued  In  Kansas  City.  Missouri,  on 
December  11, 1986. 
T  JL  BwJdofT.  (r.. 
Manager.  Air  Traffic  Division. 
[FR  Doc  86-28589  Piled  12-19-86:  8:45  am] 
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FHght  Servlcs  Station  at  Omaha,  HE; 
Ctosurs 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Flight  Service  Station  at 
Omaha,  Nebraska;  Closure. 


^ 


:  Notice  ia  hereby  given  that  on 
December  15, 1986.  the  Flight  Service 
Station  at  Omaha.  Nebraska,  will  be 
closed.  Thereafter  services  to  the 
general  public  at  Omaha.  Nebraska,  will 
be  provided  by  the  Flight  Service 
Station  at  Columbus,  Nebraska.  This 
information  will  be  reflected  in  the  next 
issue  of  the  FAA  Organizational 
Statement. 

(Sec  313(a),  72  StaL  752:  49  U.S.C.  1354). 

Issued  in  Kansas  City,  Missouri,  on 
Decemberll.  1966. 
T.R.  BecklofT.  Jr., 
Manager,  Air  Traffic  Division. 
[FR  Doc.  86-28587  Piled  12-19-86;  8:45  am] 

BtUJNG  CODE  4t10-13-M 


Flight  Service  Station  at  Sidney,  NE; 
Closure 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Flight  Service  Station  at  Sidney, 
Nebraska;  Closure. 

summary:  Notice  is  hereby  given  that  on 
December  15. 1986.  the  Flight  Service 
Station  at  Sidney,  Nebraska,  will  be 
closed.  Thereafter  services  to  the 
general  public  at  Sidney,  Nebraska,  will 
be  provided  by  the  Flight  Service 
Station  at  Columbus.  Nebraska.  This 
information  will  be  refiected  in  the  next 
issue  of  the  FAA  Organizational 
Statement. 

(Sec.  313(a),  72  Stat.  752;  49  U.S.C  1354). 

Issued  in  Kansas  City,  Missouri,  on 
December  11, 1986. 
T.R.  Bflckloff.  Jr.. 
Manager  Air  Traffic  Division. 
[FR  Doc  86-28588  Filed  12-19-86;  8:45  am] 
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Flight  SotvIcs  Station  at  Chadren.  HE; 
Ctosurs 

agency:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
action:  Flight  Service  Station  at 
Chadron,  Nebraska:  Closure. 

SUMMARY:  Notice  is  hereby  given  that  on 
January  3. 1987.  the  Flight  Service 
Station  at  Chadron,  Nebraska,  will  be 
closed.  Thereafter  services  to  the 
general  public  at  Chadron,  Nebraska, 
will  be  provided  by  the  Flight  Service 
Station  at  Columbus,  Nebraska.  This 
information  will  be  reflected  in  the  next 
issue  of  the  FAA  Organizational 
Statement 

(Sec  313(a),  72  Stat.  752;  49  U.S.C.  1354) 

Issued  in  Kansas  City,  Missouri,  on 
December  11, 1986. 
T  JL  B«cklaff,  |r.. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  86-28590  Filed  12-19-86:  8:45  am] 
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Definitions  of  Small  Entity  and 
Significant  Economic  Impact  for 
Making  Determinations  Required  t>y 
the  Regulatory  Flexilifltty  Act  of  1980 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  notice  and  response  to 
public  comment  on  additional 
definitions  of  small  entity  and 
significant  economic  impact  for  making 
determinations  required  by  the 
Regulatory  Flexibility  Act  of  1980. 

Background  and  Purpose 

Under  the  Regulatory  Flexibility  Act 
of  1980  (RFA),  Federal  agencies 
considering  and  promulgating 
regulations  relating  to  small  businesses 
generally  utilize  small  business  size 
criteria  developed  pursuant  to  the  Small 
Business  Act.  Because  FAA's 
regulations  are  specific  to  particular 
products  or  services,  these  industries 
require  standards  that  apply  to 
specialized  products  and  services 
defined  more  precisely  than  4-digit 
Standard  Industrial  Classification  (SIC) 
categories.  But  the  SBA's  final  rule  on 
small  business  size  standards  (49  FR 
5024)  is  limited  to  4-digit  SIC  codes. 
Therefore,  the  SBA  size  standards  are 
not  appropriate  to  the  FAA's  needs.  In 
this  case  the  agency  is  permitted,  after 
consultation  with  the  SBA  Office  of 
Advocacy,  to  establish  small  business 
definitions  which  are  more  appropriate 
to  the  activities  of  the  FAA.  Such 
standards  regarding  size  of  firm  and 
value  of  significant  impact  have  been 
adopted  by  the  FAA. 


This  is  the  fourdi  notice  to  appear  in 
the  Federal  Register  describing  FAA's 
efforts  to  specify  its  size  and  significant 
economic  impact  standards  for  making 
Regulatory  Flexibility  Act 
determinations.  Previous  notices  were: 

(1)  Public  Notice.  July  29, 1982,  47  FR 
32825;  (2)  Public  Notice.  August  23. 1984, 
49  FR  34507;  (3)  Public  Notice.  March  21. 
1986.  5  FR  9914. 

FAA's  first  notice  proposed 
definitions  of  small  entity  and 
significant  economic  impact  for  several 
aviation  industries,  and  guidance  for 
making  determinations  required  by  the 
RFA.  That  notice  solicited  public 
comment  on  the  proposed  definitions 
and  guidance. 

The  second  notice  explained  FAA's 
responses  to  the  public  comments  and 
published  FAA  Order  2100.14,  FAA's 
guidance  for  the  conduct  of  regulatory 
flexibility  analyses  and  reviews.  It  also 
defined  the  criteria  for  use  by 
rulemaking  officials  to  determine  if  a 
proposed  or  existing  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  third  notice  proposed  to  amend 
the  FAA's  definitions  of  small  entity  and 
significant  economic  impact  by 
incorporating  into  FAA  Order  2100.14. 
threshold  values  for  twenty-nine  (29) 
additional  entity  types  that  were  not 
specified  in  the  order.  That  notice 
solicited  public  conunent  on  the 
proposal. 

Response  to  Public  Comment  and  Final 
Notice  of  Order  210ai4A  ^ 

This  notice  informs  the  public  that  the 
FAA  received  no  public  comment  in 
response  to  its  solicitation  of  public 
conmient.  FAA's  expanded  set  of 
standards  for  "size"  and  "significant" 
economic  impact  is  contained  in  FAA 
Order  2100.14A  for  SIC  codes  and/or 
product  lines  which  FAA  regulations 
affect  This  order  carries  forward  the 
FAA's  guidance  for  the  conduct  of 
regulatory  fiexibility  analyses  and 
reviews.  It  also  maintains  the  criteria  for 
use  by  rulemaking  officials  to  determine 
if  a  proposed  or  existing  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
FAA  Order  2100.14A,  "Regulatory 
Flexibility  Criteria  and  Guidance," 
September  16. 1986,  is  presented  below. 
FOR  FURTHER  INFORMATION  CONTACT 
Leonard  Oberlander,  Regulatory 
Analysis  Branch,  APO-210,  Systems 
Analysis  Division.  Office  of  Aviation 
Policy  and  Plans.  Federal  Aviation 
Administration,  Department  of 
Transportation.  Federal  Office  Building 
10-A,  800  Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone  202- 
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267-3289.  Additional  copies  of  this 
notice  may  be  obtained  from  the  same 
address. 

(210ai4A] 
Onwf 

September  16, 1988. 

SUB]:  Regulatory  flexibility  criteria  and 
guidance. 

1.  Purpose 

This  order  provides  guidance  on  FAA's 
procedures  for  implementing  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  96-354. 
September  19, 1980).  The  order  provides 
guidance  for  the  conduct  of  regulatory 
flexibility  analyses  and  reviews.  It  also 
provides  criteria  for  rulemaking  officials  to 
apply  when  determining  if  a  proposed  or 
existing  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

2.  Distribution 

This  order  is  distributed  to  the  division 
level  in  Wdshington.  the  regions,  and  the 
Mike  Monroney  Aeronautical  Center. 

3.  Cancellation 

Order  2100.14.  Regulatory  Flexibility 
Criteria  and  Guidance,  of  July  15, 1983,  is 
canceled. 

4.  Explanation  of  Changes 

This  change  incorporates  threshold  values 
for  size  and  annualized  cost  levels  for 
twenty-nine  (29)  entity  types  not  previously 
specified  in  the  order.  It  also  adjusts  all  cost 
values  formerly  expressed  in  1981  dollars  to 
1983  dollars. 

5.  General  Provisions 

An  FAA  official  exercising  regulatory 
issuance  authority,  who  must  determine 
whether  an  existing  Federal  Aviation 
Regulation  or  a  proposed  change  has  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities,  shall  use  the 


definitions  and  criteria  in  paragraphs  6 
through  11.  However,  if  paragraph  10  does 
not  contain  a  small  entity  definition  for  the 
type  of  entity  the  proposed  or  existing 
regulation  affects,  the  official  shall  use  the 
Small  Business  Administration's  (SBA) 
definition  in  Title  13  of  the  Code  of  Federal 
Regulations.  Also,  if  paragraph  11  does  not 
contain  a  significant  cost  threshold  for  the 
type  of  entity  the  proposed  or  existing 
regulation  affects,  the  official  shall  adopt  one 
using  appropriate  judgment.  When,  using 
these  criteria,  an  FAA  rulemaking  official 
finds  or  believes  that  a  proposed  rule  would 
have,  or  an  existing  rule  has,  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities,  the  official  shall  prepare  a 
regulatory  flexibility  analysis  or  review  of 
that  rule  and  follow  paragraph  9. 

ft  Small  Entities 

Small  entities  are  those  small  businesses 
and  small  not-for-profit  organizations  which 
are  independently  owned  and  operated  and 
have  no  more  employees  or  own  no  more 
aircraft  than  the  threshold  levels  listed  in 
paragraph  10;  and  airports  operated  by  small 
governmental  jurisdictions  which  have  no 
more  population  than  the  threshold  level 
listed  in  paragraph  10. 

7.  Substantial  Number  of  Small  Entities 
A  substantial  number  of  small  entities 
means  a  number  which  is  not  less  than 
eleven  and  which  is  more  than  one-third  of 
the  small  entities  subject  to  a  proposed  or 
existing  rule,  or  any  number  of  small  entities 
subject  to  the  rule  which  is  substantial  in  the 
judgment  of  the  rulemaking  official. 

a.  Small  entities  subject  to  the  rule 

A  small  entity  subject  to  the  rule  is  one 
required  by  the  rule  to  alter  its  practices. 
Included  are  those  small  entities  already  in 
voluntary  compliance  with  a  proposed  rule 
and  those  small  entities  prevented  by  the  rule 
from  engaging  in  an  aviation  activity. 

b.  Notices  of  proposed  rulemaking  or  final 
rules  containing  multiple  unrelated  rule 
changes 


A  notice  of  proposed  rulemaking  (NPRM) 
or  final  rule  may  include  two  or  more 
substantive  rule  changes  so  unrelated  that 
each  affects  different  small  entities.  A 
sub>stanlial  number  of  small  entities  subject 
to  that  NPRM  or  final  rule  means  a 
substantial  number  of  small  entities  subject 
to  any  one  of  the  changes. 

ft  Significant  Economic  Impact  on  a  Small 
Entity 

A  significant  economic  impact  on  a  small 
entity  means  annualized  net  compliance  cost 
to  that  entity,  which  when  adjusted  for 
inflation  is  greater  than  or  equal  to  the 
threshold  significant  cost  level  for  the  entity 
type  shown  in  paragraph  11.  Armualized  net 
compliance  cost  includes  uniform  annualized 
costs  for  purchase  of  capital  items.  An  NPRM 
or  final  rule  may  include  two  or  more 
substantive  rule  changes  so  closely  related 
that  they  affect  the  same  small  entities.  If,  for 
any  entity,  the  total  annualized  net 
compliance  cost  adjusted  for  inflation,  of  all 
rule  changes  proposed  in  that  NPRM  or  final 
rule  equals  or  exceeds  the  threshold 
significant  cost  level  for  that  entity,  each 
such  rule  change  in  that  NPRM  or  final  rule 
has  a  significant  economic  impact  on  that 
small  entity. 

ft  Small  Entity  Impact  Considered  in  a 
Regulatory  Flexibility  Analysis  or  Review 

Whenever  an  FAA  rulemaking  official 
conducts  a  regulatory  flexibility  analysis  or 
review,  the  official  shall,  in  that  analysis  or 
review,  consider  the  effects  of  the  rule  not 
only  on  the  small  entities  directly  subject  to 
the  rule,  but  also  on  other  small  entities  with 
■  direct  economic  relationship  (i.e.  customer 
relationship  where  money,  goods  or  services 
are  exchanged)  to  those  small  entities 
directly  subject  to  the  rule. 

m- 

Size  Thresholds  For  Small  Entities. 

Size  thresholds  for  entity  types  and 
Standard  Industrial  Classifications  are: 


Standard 

industrial 

classification 


3721. 
3724. 
3728. 

4511.. 
4582.. 


4582.  7629. 

7699. 

8299 

Dies  not 

apply. 

0721 

2399 


2531.. 
3011.. 
3069.. 
3537.. 
3585.. 


Entity  type 


Aircraft  and  aircraft  parts  manufacturers 

Aircraft  engine  and  engine  parts  manufacturers 

Manufacturers  of  airaaft  parts  and  auxihary  equipment  not 
elsewtiere  classified. 

Operators  of  aircraft  for  twe  ' _ 

Airports _ " 


Aircraft  repair  facilities.. 


Pilot  SCtKKjIS ^ ^ 

Non-for-profit  aviation  organizations .._ 

Aerial  Agricultural  and  Pest  Control ..._ 

Parachutes _ 

AiTcran  Seat  Betts,  Except  Leather. ..._ """"" 

Aircraft  Tie  Down  Strap  Assemblies,  Except  Leatt>er. 

Aircraft  Seats 

Aircraft  Tires  and  Inner  Tubes _ !!!!!!!Z 

Rubberized  Survival  Equipoient _ ..".....~. 

Pallets  and  Containers „ 

Aircraft  Environmental  Cortrol  Equipment ...~."."~"...". 


Size  ttirestH>ld 


75  employees.  ( 

375  employees. 
1 75  employees. 

9  aircraft  owned,  but  not  necessarily  operated. 

49,999 » »  population  in  town,  crty  or  county  which  operates  ttw 

airport. 
200  emptoyees. 

10  employees 

The  same  standard  appitcabie  to  an  equivalent  for  profit  avia- 
tion enterprise. 
30 
500 
1.000 
1.000 
450 
1,000 
SCO 
300 
150 


.1 
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Standard 

tndustnal 

classification 

Entity  type 

SizethreshoW 

3592 

Fuel  Control  Equipment  InckKfing  Cartxjretors 

Aircraft  Piston  arid  Piston  Rings .^ 

750 
50 

3599 

Aircraft  Engine  Valves 

Other  Aircraft  Valves.  N.E.C „ 

Aircraft  Lighting  Systems  and  Fixtures 

Aircraft  Communications  Equipment _..... 

Aircraft  Navigational  Equipment ;.... 

50 

1.000 

300 

750 

750 

3647 

aiM2.Z~..ZZ. 

3691 

Aircraft  Batteries „ 

1  000 

3694 

Engine  Starting  and  Electncal  Generating  Equipnient 

Spark  Plugs  for  Internal  Combustion  Engines 

Voltage  Regulators „„ 

?50 

1.000 
1.000 

3811 

Aircraft  Flight  Instnjments 

Aircraft  Fuel  System  Instruments 

9<<n 

3629..™ _.... 

1.000 

Aircraft  Engine  Instruments 

Aircraft  Measuring  Instalments.  N.E.C „ 

Air  Traffic  Control  Equipment , . . 

200 
450 
1.000 

7622 

Aircraft  Radio  Equipment  Repair           „„.„    „_„....„.  . 

30 

7319 

8299 

7999..... 

Aerial  Advertising,  Inckxling  Skywriting 

Aircraft  Maintenance  Technician  Schools 

Parachute  Lofts 

10 

150 

90 

smaN 


'  Entity  types  are  those  entities  to  which  FAA  regulations  apply  in  14  CFR  Parts  121,  127,  and  135. 

•  If  two  or  more  towns,  cites,  or  counties  operate  an  airport  jointly,  the  populations  shoukj  be  totaled  to  detemoine  whettier  the  airport  is 

*  Privatety  owned.  pubJic-use  airports  are  considered  small. 


- 


tl.  Threshold  Significant  Regulatory  Costs. 

Threshold  annualized  cost  levels  for  entity 
types  and  Standard  Industrial  Classifications 
are: 


Standard 

industrial 

classification 


3721 Aircraft  arxl  aircraft  parts  marKifacturers . 

3724 Aircraft  engine  and  engine  parts  manufacturers. 


Entity  type 


3728.. 
4511. 


Manufacturers  of  aircraft  parts  and  auxiliary  equipment  not  elswehere  classified . 

Operators  of  aircraft  for  hire: 

Sctieduled  (Entire  fleet  has  a  seating  capacity  of  over  60) ' 

Ottier  scheduled  ' 

Unsct>eduled . . „..„..„ , „ ... „ 


4582 Airports 

4582 Aircraft  repair  facilities _. 

7629...._ ..„ 

7699 . 

8299 Pitot  schools 

Does  not  Not-for-profit  aviation  organizatkxis 

apply. 

0721 „ Aerial  Agricuiutural  and  Pest  Control 

2399 Parachutes 

Aircrafts  Seat  Belts.  Except  Leather 

Aircraft  Tie  Down  Strap  Assembles.  Except  Leather ...... 

2531 Aircraft  Seats 

3011 Aircraft  Tires  and  Inner  Tut)es ~ 

3060 Rut)t)erized  Survival  Equipment 

3537 Pallets  and  Contair>ers 

3585 Airaaft  Environmental  Control  Equipment .S«.. 

3592 Fuel  Control  Equipment,  Including  Cartxjretors 

Aircraft  Pistons  and  Piston  Rings „ 

Aircraft  Engine  Valves 

3599 Other  Aircraft  Valves,  N.E.C 

3647 Aircraft  Lighting  Systems  and  Fixtures 

3662 Aircraft  Communications  Equipment 

Aircraft  Navigational  Equipment . 

3691 Aircraft  Batteries 


Threshold 
annualized 
costs  levels 

(in 

Decemt>er 

1983 

dollars) 

$13,100 

20.700 

9.800 

83,900 

46.900 

3.300 

5,400 


1.600 

800 

7.400 

4.700 

14.200 


23.100 

10,800 

15.600 

16.900 

2.800 

2.800 

35.500 

10.600 

9,900 

20,600 
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Standard 

industnaJ 

dassificaiion 


Entity  type 


3684. 


Engine  Starting  and  Etectrical  Generating  Equipnient . 

Spark  Phjgs  for  Internal  CojntXistwn  Engtr>e8 „ 

Voltage  Regulators . 


3811 Aircfaft  Flight  Inatruments. 


3829. 


Aircratt  Fuel  System  lnstnjnrients„„ 
Aircraft  Engine  Instruments . 


Aircraft  Measunng  Instrumertts,  N.E.C. ._ 

Air  Trafttc  Controi  Equipment 

7922-1 Airaaft  FJadio  Equpmertt  Repair _. 

7319 Aenal  Advertising,  Including  Skywriting.... 

Aircraft  Maintenance  Tectwidan  School . 

ParactHJte  Lotts 


8299 

7999 


Ttvnhoid 
■nnualized 

(in 

December 

1963 

dollars) 

11,900 

2,900 

23.800 

11,300 

35.900 

1.600 

4.900 

36.400 

1.200 

4.700 

22,400 

900 


»nn^!ri^'S^!i^^^'^!^!L12^^S'S!S°^  *°  **  P**"^  ^  transportation  sen/ice  for  passengers  from  identilied  air  terminals  at  a  set  time 
announced  timetat)»e  or  sct>edute  published  in  a  newspaper,  rnaganne,  or  other  advertjsing  medkjm. 


Donald  D.  Engen. 

Administrator. 

Issued  at  Washington,  DC,  on  September 
16. 1986. 

Ellen  Kranidas, 

Director.  Office  of  A  viation  Policy  and  Plans. 
(FR  Doc.  86-28300  Filed  12-19-86;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  51.  No.  245 

Monday,  December  22.  1986 


TNs  section  of  the   FEDERAL   REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

December  16, 1986. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Tuesday. 
December  23. 1986,  which  is  scheduled 
to  commence  at  9:30  a.m.,  in  Room  856. 
at  1919  M  Street.  NW..  Washington.  DC. 

Agenda,  Item  No.,  and  Subject 

General— 1— Title:  Establishment  of  a  Fee 
Collection  Program  to  Implement  the 
Provisions  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985. 
Summary:  TTie  Commission  will  consider 
whether  to  adopt  a  Report  and  Order 
implementing  new  legislation  which 
authorized  the  Commission  to  collect 
charges  for  certain  regulatory  services  it 
provides  to  the  public. 

Common  Carrier— 1— Title:  Regulatory 
Policies  and  International 
Telecommunications.  Summary:  The 
Commission  will  consider  whether  to 
institute  a  rulemaking  proceeding 
concerning  the  role  that  the 
telecommunications  policies  of  foreign 
governments  should  play  in  the  formulation 
of  Commission  regulations  concerning  the 
provision  of  telecommunications  goods  and 
services  within  the  United  States  and  the 
provision  of  telecommunications  services 
between  the  United  States  and  foreign 
countries. 

Common  Carrier— 2— Title:  Separation  of 
costs  of  regulated  telephone  service  from 
costs  of  nonregulated  activities. 
Amendment  of  Part  31.  the  Uniform  System 
of  Accounts  for  Class  A  and  Class  B 
Telephone  Companies,  to  provide  for 
nonregulated  activities  and  to  provide  for 
transactions  between  telephone  companies 
and  their  afflliates.  Summary:  The  FCC  will 
consider  whether  to  adopt  a  Report  and 
Order  regarding  accounting  and  allocation 
methodologies  for  separation  of  costs 
incurred  in  the  provision  of  regulated  and 
nonregulated  activities  by  telephone 
companies. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence,  FCC  Office  of     , 
Congressional  and  Public  Affairs, 
telephone  nimiber  (202)  632-5050. 

Issued:  December  16. 1986. 


Federal  Communications  Commission. 

William  |.  Tricarico. 

Secretary. 

[FR  Doc.  86-28756  Filed  12-18-88;  2:59  pm] 

aiLUNO  CODE  6712-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday, 
December  16, 1986,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  C.  C. 
Hope,  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matters: 

Application  of  Haymarket  Co-operation 
Bank,  an  operating  noninsured  co-operative 
bank  located  at  280  Atlantic  Avenue,  Boston. 
Massachusetts,  for  Federal  deposit  insurance. 

Recommendation  regarding  the  Uquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  Uquidating  agent  of  those 
assets: 

Case  No.  46.802-NR  (Amendment) 
Bank  of  Commerce  and  Trust  Company, 

Tulsa,  Oklahoma 
Recommendation  regarding  the 

Corporation's  assistance  agreement  with  an 

insured  bank. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
noticg  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6).  (c)(8), 
{c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(a), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  December  17, 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  86-28723  Filed  12-18-66: 12:40  pm) 

BltUNO  COOE  •714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(eH2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Tuesday, 
December  16, 1986,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  C.C. 
Hope,  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public  of  the  following  matters: 

Recommendations  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
Uquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  46,816-NR 
Penn  National  Bank,  National  Association, 
Oklahoma  City.  Oklahoma 
Case  No.  46.818 
The  Bowery  Savings  Bank.  New  York  City 
(Manhattan),  New  York 
Case  No.  46,821-L  (Amendment) 
City  and  County  Bank  of  Knox  County. 
Knoxville,  Tennessee 
Case  No.  46.822-L  (Amendment) 
Midland  Consolidated  Office.  Midland. 
Texas 
Case  No.  46.824-NR 
Security  National  Bank  of  Lubbock. 
Lubbock.  Texas 
Case  No.  46,826-SR 

The  Bank  of  Bronson,  Branson,  Kansas 
Case  No.  46,830-NR 
Penn  Square  Bank.  National  Association. 
Oklahoma  City.  Oklahoma 
Memorandum  and  Resolution  re: 

Heritage  Bank,  Anaheim.  California 
Memorandum  and  Resolution  re: 
The  First  National  Bank  of  Midland. 

Midland,  Texas 
Memorandum  regarding  a  request  for 
funding  for  1987  for  two  contractors  for 
LAMIS  Project. 

Memorandum  regarding  upgrading  the 
FDIC  computer. 

Personnel  Matters: 

Resolution  establishing  an  Office  of 
Consumer  A^airs. 

Appointment  of  Janice  M.  Smith  to  the 
position  of  Director  of  the  Office  of  Consumer 
Affairs. 

Appointment  of  James  O.  Foster  to  the 
position  of  Deputy  Regional  Director  (Atlanta 
Region),  Division  of  Bank  Supervision. 


986 


Federal  Regiter  /  Vol.  51.  No.  245  /  Monday.  December  22.  1986  /  Sunshine  Act  Meetings 


45837 


The  Board  further  determined,  by  tiie 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  December  17, 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinsoa. 
Executive  Secretary. 
(FR  Doc.  86-28724  Filed  12-18-68: 12:41  pm] 

BIU.ING  COOE  6714-01-M 

FEDERAL  WNE  SAFETY  AND  HEALTH 

REVIEW  commission: 

December  16. 1988. 

TIME  AND  date:  10«)  a.m..  Thursday, 
December  18, 1986. 

PLACE:  Room  600, 1730  K  St..  NW., 
Washington.  DC. 

STATUS:  Closed  (Pursuant  to  5  U.S.C 
552b(c)(10)). 

MATTERS  TO  BE  CONSIOERED:  In  addition 
to  the  previously  announced  item,  the 
Commission  will  consider  and  act  upon 
the  following: 

2.  KelJey  Trucking  Co..  Dodtet  No.  CENT 
85-109.  Issues  include  consideration  of  Kelley 
Truckings  request  for  relief  from  a  final  ordCT 
of  the  Commission. 

3.  Leo  Klimczok  v.  General  Crushed  Stone 
Co..  5  FMSHRC  084  (1983)  (AL)),  affd mem.. 
No.  83-4122  (2nd  Cir.  March  9, 1964).  Issues 
include  consideration  of  Leo  Klimczak's 
request  for  a  new  hearing. 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  these  items 


be  included  on  the  agenda  and  no 
earlier  announcement  of  the  additions 
was  possible. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5629. 

lean  H.  Ellm. 

Agenda  Clerk. 

|FR  Doc.  86-28684  Filed  12-18-88: 10:44  am] 

BMJJNO  COOC  (TSS-OI-M    | 

NATIONAL  MEDIATION  BOARD 

TIME  AND  DATE:  2:00  p.m.^  Wednesday, 
January  7, 1987.         | 

PLACE:  Board  Hearing  Room  8th  Floor, 
1425  K.  Street.  NW..  Washington.  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of 
December,  1988. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be      ^ 
given  at  the  earliest  practicable  time.    , 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  o^ice 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Charles  R.  Barnes, 
Executive  Director.  Tel:  (202)  523-^20. 


E>ate  of  notice:  December  15, 1886. 

Charles  R.  BaruM, 

Executive  Director.  Nalional  Mediation 
Board. 

(FR.  Doc.  86-28705  Filed  12-18-«6;  12:42  pm) 

BtLUMQ  COOC  7S6O-0t-M 

SECURITICS  AND  EXCHANGE  COMMISSION 
status:  Closed  Meeting. 
place:  450  Fifth  Street,  NW. 
Washington.  DC. 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
held  a  closed  meeting  on  Friday. 
December  12. 1986.  at  3:00  p.m..  to 
consider  the  following  items: 

Settlement  of  administrative  proceeding  of 
an  enforcemnet  nature. 

Commissioner  Peters,  as  duty  ofHcer. 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Judith  Axe 
at  (202)  272-2092. 
Jonathan  Katz, 
Secretary. 
Deceml>er  12, 1986. 

[FR  Doc.  88-28822  Filed  12-18-46;  3:51  pm] 
MLLMacooc  tnt-Q>-m 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
publistied  Rule,  Proposed  Rule,  and 
Notice  documents  and  volumes  of  ttie 
Code  of  Federal   Regulations.   These 
corrections  are  prepared  by  ttie  Office  of 
ttie  Federal  Register.  Agency  prepared 
corrections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categones  elsewhere  in  ttie 
issue. 

DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1446 

Peanut  Warehouse  Storage  Loans  and 
Handler  Operations  for  the  1986 
Through  1990  Crops 

Correction 

In  rule  document  86-27953  beginning 
on  page  44758  in  the  issue  of  Friday, 
December  12, 1986,  make  the  follovnng 
corrections: 

$1446.72    (Cooected] 

1.  On  page  44766,  in  the  first  column, 
in  S  1446.72{o),  in  the  first  line,  "to" 
should  read  "or". 


2.  On  page  44766,  in  the  third  column, 
in  S  1446.72(bb).  in  the  third  line,  "of 
should  read  "or".  I 

$1446.105    ICorrected] 

3.  On  page  44773,  in  the  second 
column,  in  §  1446.105(b),  in  the  fifth  line, 
"provide  evidence"  should  read 
"provide  written  evidence". 

$1446.124    ICorrected] 

4.  On  page  44778,  in  the  third  column, 
in  S  1446.124,  in  the  ninth  line,  "peanuts 
products"  should  read  "peanuts  or 
peanut  products", 

MLUNO  CODE  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-3125-8;FIFRA  Docket  No.59] 

Pesticide  Products  Containing 
Dinoseb 

Correction  ' 

In  notice  document  86-27709 
appearing  on  page  44513  in  the  issue  of 
Wednesday,  December  10, 1986,  make 
the  following  correction: 

On  page  44513,  in  the  second  column, 
after  the  "Dated"  paragraph,  the 


signature  and  title  was  omitted.  It 
should  read  as  follows: 
J.  F.  Gieene. 

Administrative  Law  Judge. 


BIUJNO  COOE  1505-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
IBPO-056-GNC] 

Medicare  Program;  Crfteria  and 
Standards  for  Evaluating  intermediary 
and  Carrier  Performance  During  Fiscal 
Year  1987 

Correction 

In  notice  document  0^27698 
beginning  on  page  44524  in  the  issue  of 
Wednesday,  December  10. 1986,  make 
the  following  corrections: 

1.  On  page  44528,  in  the  third  column, 
in  the  fifth  line  from  the  bottom, 
"Respond"  was  misspelled. 

2.  On  page  44529,  in  the  second 
column,  in  the  eighth  paragraph,  in  the 
first  line,  "accurate"  was  misspelled. 

BILLING  COOE  1505-01-0 


JMI 


( 
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Department  of  Labor 

Employment  and  Training  Administration 


20  CFR  Part  617 

29  CFR  Part  91 

Trade  Adjustment  Assistance  for 
Workers;  Final  Rules 
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DEPARTMENT  OF  UVBOR 

Employment  and  Training 

Administration 

20  CFR  Part  617 

29  CFR  Part  91 

Trade  Adjustment  Assistance  for 
Workers 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
action:  Final  rule. 

SUMMARY:  This  document  contains  final 
regulations  for  implementing  the 
program  of  trade  adjustment  assistance 
for  workers  provided  under  Chapter  2  of 
Title  II  of  the  Trade  Act  of  1974  (Pub.  L 
93-618).  The  final  regulations  implement 
the  amendments  to  the  Trade  Act  of 
1974  made  by  Title  XXV  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981  (Pub. 
L.  97-35)  and  by  section  2  of  Pub.  L  98- 
120.  The  final  regulations  also 
reorganize  and  revise  the  existing  rules 
affecting  the  rights  and  obligations  of 
workers  for  services  and  allowances, 
and  further  clarify  the  respective 
responsibilities  of  the  Department  of 
Labor  and  the  State  agencies.  Inclusion 
of  these  revisions  and  clarifications 
conform  to  the  recent  practice  in  writing 
regulations  for  unemployment 
compensation  and  related  benefit 
programs.  The  final  regulations 
incorporate  the  substantive  changes  and 
improvements  set  forth  in  the  published 
proposal.  The  proposal  was  published  in 
the  Federal  Register  on  March  4, 1983. 
and  was  numbered  Part  635.  The  final 
rule  in  this  document  revises  and 
replaces  the  regulations  at  29  CFR  Part 
91.  The  Department  is  currently  drafting 
regulations  implementing  amendments 
to  the  Trade  Act  of  1974  made  by  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L  99- 
272)._These  latter  amendments  as  of 
their  effective  dates  take  precedence 
over  any  inconsistent  provisions  in 
these  final  regulations. 
EFFECTIVE  DATE:  January  21. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  M.  Golding,  Director, 
Unemployment  Insurance  Service. 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  'D"  Street,  NW..  Washington, 
DC  20213.  Telephone:  (202)  376-6636 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Trade  Act  of  1974  made  major  changes 
in  the  Trade  Adjustment  Assistance 
(TAA)  Program  for  workers  displaced 
by  increased  imports  of  articles  like  or 
directly  competitive  with  articles 


produced  by  the  workers.  19  U.S.C.  2271 
et  seq.  On  the  filing  of  a  petition  by  a 
group  of  workers  or  their  representative, 
the  Department  of  Labor  conducts  an 
investigation  of  adverse  impact  of 
Imports,  and  if  it  is  found  that  the 
workers  of  a  firm  or  a  subdivision  of  a 
firm  have  been  adversely  affected  by 
import  competition,  a  certification  is 
issued  declaring  that  the  adversely 
affected  workers  are  eligible  to  apply  for 
TAA. 

Title  XXV  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  made  major 
changes  in  the  TAA  Program  and 
extended  the  termination  date  of  the 
TAA  Program  to  September  30, 1983. 
Pub.  L  97-35.  Section  2  of  Pub.  L  98-120 
made  no  further  changes  in  the  benefit 
provisions  of  the  TAA  Program  but 
extended  the  termination  date  of  the 
TAA  Program  to  September  30, 1985. 
The  amended  TAA  provisions  are 
designed  to  assist  adversely  affected 
workers  to  return  to  work  in  equivalent 
or  better  employment  as  quickly  as 
possible.  The  Act  provides  for  TAA  in 
the  form  of  weekly  trade  readjustment 
allowances  (TRA).  reemployment 
services,  training,  and  job  search  and 
relocation  allowances. 

The  1981-  amendments  change  the 
TAA  Program  to  strengthen  the 
emphasis  of  getting  workers  reemployed 
as  soon  as  possible,  and  to  modify  the 
TRA  provisions  as  to  the  qualifying 
requirements,  the  weekly  and  maximum 
amounts  of  TRA  payable,  and  the 
eligibility  periods  in  which  TRA  is 
payable.  Most  of  the  1981  amendments 
were  effective  on  October  1, 1981. 

Under  the  1981  amendments,  workers 
separated  from  employment  adversely 
affected  by  imports  are  eligible  for 
reemployment  services,  training,  and  job 
search  and  relocation  allowances 
immediately  after  the  Department  of 
Labor  issues  a  certification  of  eligibility 
to  apply  for  TAA.  They  are  not  eligible 
for  weekly  TRA  payments  until  after 
they  have  exhausted  all  rights  to  State 
or  Federal  unemployment  insurance 
(UI). 

In  addition,  the  1981  amendments 
increase  the  amounts  of  subsistence  and 
transportation  allowances  payable  to  a 
worker  in  training  approved  under  the 
Act.  and  the  amounts  of  job  search  and 
relocation  allowances.  They  also  reduce 
the  weekly  and  maximum  amounts  of 
TRA  payments  and  the  eligibility 
periods  for  receipt  of  TRA  payments. 
The  amount  of  the  weelily  TRA  payment 
will  be  equal  to  the  UI  weekly  benefit 
amount.  Generally,  workers  are  now 
eligible  to  receive  a  combination  of  UI 
(including  Extended  Benefits  (EB)  and 
(until  1985)  Federal  Supplemental 
Compensation  (FSC))  and  TRA  not  to 


exceed  an  amount  derived  by 
multiplying  the  TRA  weekly  benefit 
amount  by  52.  In  addition,  workers 
receiving  TRA  are  required  to  apply  for 
and  accept  offers  of  work  and  actively 
seek  work  in  accordance  with  the  work 
test  provisions  of  State  law  which  apply 
to  EB  claimants,  except  when  the 
workers  are  engaged  in  training 
approved  under  the  Trade  Act'or 
training  approved  under  State  law. 

Workers  in  training  approved  under 
the  Act  may  receive  up  to  26  additional 
weeks  of  TRA  to  complete  such  training. 

Additional  weeks  of  TRA.  previously 
payable  to  workers  solely  because  they 
reached  age  60  on  or  before  their 
separation  from  adversely  affected 
employment,  are  no  longer  payable  for 
any  weeks  beginning  after  September 
30,1981. 

Note.— The  Deficit  Reduction  Act  of  1984, 
Pub.  L.  9&-369,  ii  2671  and  2672.  contained 
amendments  to  the  Trade  Act  of  1974.  to 
specify  an  alternative  eligibility  period  for 
payment  of  additional  weeks  of  TRA  to 
workers  in  approved  training  (Section  233), 
and  to  increase  the  aggregate  amount  of  job 
search  allowances  payable  and  the  lump  sum 
portion  of  a  relocation  allowance  (Sections 
237  and  238).  These  changes  are  not  reflected 
in  these  final  regulations,  but  are  being 
implemented  effective  from  their  enactment 
on  July  18, 1984.  The  amended  sections  will 
take  precedence  over  the  counterpart 
sections  in  these  final  regulations  in 
accordance  with  their  effective  dates  as 
prescribed  by  the  amended  Act.  The 
Department  thus  is  proceeding  to  put  these 
^lna^ regulations  in  place,  and  concurrently 
pubhVhing  final  amendments  to  the 
regulations  to  incorporate  the  amendments 
made  in  the  Deficit  Reduction  Act  of  1984. 

Note. — The  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  Pub.  L  99-272, 
signed  by  the  President  April  7, 1986, 
contained  further  amendments  to  the  Trade 
Act  of  1974.  Sections  221  and  222  are  changed 
to  include  agricultural  firms  in  the  definition 
of  a  firm.  Section  231  is  changed  to  reflect 
that  a  worker  must  participate  in  a  job  search 
program  to  be  eligible  to  receive  TRA. 
Section  231  is  further  modified  to  allow  the 
use  of  more  weeks  of  specified  types  of  leave 
to  make  up  the  28  qualifying  weeks  of 
employment  needed  to  qualify  for  TRA. 

Section  233  is  changed  to  extend  the  52- 
week  eligibility  period  for  receiving  basic 
TRA  to  104  weeks  and  to  provide  that  no 
TRA  may  be  paid  to  a  worker  for  a  week  in 
which  the  worker  received  (Jn-the-job 
training.  Section  236  is  changed  with  respect 
to  the  Secretary's  approval  of  training  and  to 
provide  that  no  training  costs  may  be  paid  by 
the  Secretary  if  they  have  been  paid  under 
any  other  Federal  law.  Also  various  types  of 
training  programs  which  may  be  approved 
are  specified  and  certain  restrictions  are 
placed  on  on-the-job  training  under  this 
revised  section  238. 

Section  237  is  changed  to  permit  a  worker 
to  l>e  reimbursed  for  necessary  expenses  for 
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parttdpation  in  a  iofc  search  pn^nam.  Section 
239  is  changpd  to  atfow  the  Secitiary  to  have 
agreemenls  with  on*  or  more  States  or  bieal 
agencies  l»  carry  cot  the  pra^wn.  Section 
239  is  also  changed  to  prmide  Ibal  eai4 
adversely  affected  wurker  who  applies  for 
TRA  be  advised  to  file  for  training  and  that 
within  60  day»  after  applying  for  traistBg.  Kit 
applicant  will  t>e  interviewed  regarding 
training  opportunities. 

Section  2B5  is  changed  to  extend  tiie  TAA 
program  through  September  3a  1991.  The 
program  is  made  relmtctive  to  December  18, 
1985. 

The  amended  secUons  will  take  precedence 
over  the  counterpart  sections  in  these  final 
regulations  in  accordance  with  their  efiective 
dates  as  prescribed  by  the  amended  Act  The 
Deparlaient  will  proceed  to  put  these  final 
regulations  in  place,  aad  subsequently  amend 
the  regulations  to  incorporate  the 
amendments  made  in  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985. 

The  proposal  to  revise  the  regn)atioD» 
was  published  in  the  Federal  Register  on 
Mardi  4^  1983  (48  FR  9444)  and  was 
numbered  Part  635.  The  auFPUMBrrARV 
iNFOfUiATlOft  section  of  the  published 
proposal  is  hereby  incorporated  in  this 
preamble  by  reference.  This  document 
contains  the  final  regoiations  and  is 
renumbered  Part  617.  Part  635  was  one 
in  a  series  of  numbers  assigned  to 
regulations  for  implementing  programs 
under  the  job  Training  Partnership  Act. 
Comments  on  the  proposal  pubhrhed  on 
March  4, 1983.  were  solicited  through 
July  28, 198a. 

Discussion  of  Coaunents  and  Changes 

The  Department  received  timely 
written  responses  to  the  propoeal  from 
five  State  agencies  and  three  labor 
organizations.  The  commentators  were 
the  California  Employment  Development 
Department,  the  Michigan  Employment 
Security  Commission,  the  New  York 
State  ENepartment  of  Latwr.  the  Ohio 
Bureau  of  Employment  Services,  the 
West  Virginia  Department  of 
Employment  Security,  the  Amalgamated 
Clothing  and  Textile  Workers  Union,  the 
International  Union.  United  Automobile, 
Aerospace  and  Agricuttoraf  Implement 
Workers  of  America  (UAW),  and  the 
United  Steelworkers  of  America.  The 
Department  gave  careful  consideration 
to  all  comments  and  suggested  changes 
received  before  drafting  the  final 
regulations. 

Following  is  a  summary  of  the 
comments  received  and  the 
Department's  response  in  order  of 
Subpart.  References  are  made  to  Part 
635  as  it  was  published  as  a  proposal,  hr 
these  final  regulations  the  part  number 
is  changed  to  617,  and  section  ntrmbers 
are  correspondingly  redesignated. 


Subpart  A — Geaeral 

1.  The  proposed  regulatioa  at 

5  635.3(c)  defines  an  "adversely  affected 
worker."  The  UAW  suggests  that  the 
definition  should  include  a  reference  to 
a  "bumped"  worker  and  one  who  has 
been  transferred  less  than  six  months  to 
non-adversely  aiTected  employment 
prior  to  being  laid  off.  The  definition 
used  in  the  proposed  regaiation  is 
quoted  verbatim  ft^m  section  247(2)  of 
the  Act,  and  includes  a  worker  bumped 
by  a  worker  who  transfers  from 
adversely  affected  employmenL  19 
U.S.C  2319{2I.  To  include  in  this 
definition  a  worker  transferred  less  than 
six  months  previously  would  require  a 
change  in  the  law.  Therefore,  no  change 
is  made  in  the  final  regulations. 

2.  The  proposed  regulation  at 

§  635J(h)  defines  a  "benefit  period" 
The  UAW  suggests  that;  the  definition 
should  be  clarified  to  indicate  that  the 
"52-week  TRA,  benefit  period" 
commences  witb  the  first  week 
following  exhaustion  of  regular  UI 
benefits.  However,  in  accordance  with 
the  1961  amendments  to  section  247(15) 
of  the  Act,  the  definition  of  "benefit 
period"  applies  only  to  a  UI  benefit 
period,  not  a  TRA  eligibility  period.  19 
U.S.C.  2ai9(15).  The  latter  is  defined 
separately  under  the  proposed 
regulation  at  S  635.3(m).  Therefore,  no 
change  is  made  in  the  final  regulations. 

3.  Although  not  related  to  a  specific 
comment  received,  the  proposed 
regulation  at  9  635.3(f)  which  defines 
"first  separation"  has  been  expanded  to 
include  "first  qualifying  separation." 
This  expansion  of  the  definition  was 
made  to  reflect  a  recognition  that  a 
worker  may  not  necessarily  qualify  for 
TRA  on  the  "first  separation"  ft-om 
adversely  affected  employment. 

4.  Although  not  related^o  a  specifu: 
comment  received,  the  proposed 
definition  of  "State  agency"  at 

§  635.3fee)  has  been  amended  to  include 
the  following  language:  "and  any  other 
agency  or  authority  with  which  the 
Secretary  has  an  agreement  to  carry  out 
any  of  the  provisions  of  the  Act."  The 
reason  for  modifying  the  definition  of 
"State  agency"  is  to  reflect  the  function 
of  State  Employment  Services  under 
amendments  to  the  Wagner-Peyser  Act 
(Pub.  L.  97-300)  and  the  discretion 
afforded  Governors  in  the  selection  of 
service  delivery  area  grant  recipients 
under  the  Job  Training  Partnership  Act 
(Pub.  L  97-300). 

5.  Although  not  related  to  a  specific 
comment  received,  the  j>roposed 
definition  of  "unemployment  insurance" 
at  §  635.3(kk)  has  been  amended  to 
include  "federal  supplemental 
compensation."  Also,  "federal 


supplemental  compensation"  has  been 
defined. 

6.  Although  not  related  to  a  specific 
comment  received,  a  new  §  617.4  has 
been  added  to  cover  benefit  information 
to  workers,  in  accordance  with  the 
requirements  of  new  section  225  of  the 
Act  added  by  section  2502  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981. 19  U.S.C.  2275. 

Subpart  B — Trade  Readjustment 
Aihwances  (TRA} 

7.  The  proposed  regulation  at 

5  635.10(b)  describes  "good  cause"  for 
late  filing  of  initial  TRA  claims.  The 
UAW  objects  on  the  grounds  that  there 
is  no  statutory  time  limit  for  filing  such 
claims.  However,  this  requirement 
accords  with  the  Act  aad  administrative 
practice  since  the  beginning  of  the  TRA 
Program,  and  this  practice  was  lefi 
undisturbed  by  the  Omnibus  Budget 
Reconciliation  Act  of  1981.  Section  234 
of  the  Act  provides  that  the  availability 
and  disqualification  provisions  of  a 
State  law  shall  apply  to  a  worker  filing 
claims  for  TRA  unless  inconsistent  with 
the  provisions  of  the  Act.  19  U.S.C.  2294. 
Section  234  also  applies  to  the  filing  of 
claims  and  payments  of  TRA.  Thus. 
State  time  limits  on  the  filing  of  initial 
claims  for  unemployment  benefits  apply 
to  the  filing  of  initial  claims  tor  TRA 
except  where  the  result  would  be 
inconsistent  with  the  Act.  Those  State 
time  hmils  can  reasonably  be  applied  to 
workers  separated  after  a  certification 
covering  them  has  been  published,  but 
to  apply  such  time  limits  to  workers 
separated  prior  to  publication  of  a 
certification  would  result  in 
disqualification  for  TRA  in  a  great  many 
cases.  Therefore,  the  administrative 
practice  of  allowing  late  filing  of  initial 
claims  for  TOA  was  instituted  and  was 
followed  by  all  States.  This  practice  was 
followed  until  one  State  departed  from  it 
and  disqualified  a  worker  who  had  filed 
a  late  initial  claim  for  TRA.  This  case 
resulted  in  a  Department  ruling,  on  June 
11, 1976.  in  Louis  Signoretti  Decision  No. 
75-TRA-4.  that  individuals  must  be 
provided  a  reasonable  period  of  time 
following  publication  of  a  certification 
to  become  aware  of  the  certification  and 
to  file  an  initial  claim  for  TRA.  This 
ruling  estabhshed  the  precedential  rule 
followed  to  this  day,  which  did  no  more 
than  formalize  the  administrative 
practice  followed  since  the  beginning  of 
the  program.  The  current  regulations  at 
29  CFR  Part  91  were  published  on  April 
11, 1975.  The  promulgation  of  new 
regulations  affords  the  Department  the 
opportunity  to  set  forth  in  the 
regulations  the  long-standing 
admiiristrative  practice  and  precedent. 
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This  section  has  also  been  revised  to 
further  clarify  the  rights  of  claimants. 
Therefore,  the  Department  does  not 
concur  with  the  UAW  comment  that 
applicants  should  have  an  unlimited 
time  to  file  initial  claims  for  TRA,  and 
therefore  does  not  change  the  basic 
\hnist  of  i  635.W(bJ. 

8.  The  proposed  regulation  at 

§  635.11(a](2)  provides  that  to  qualify  for 
TRA.  a  worker's  separation  must  be  on 
or  after  the  impact  date  of  the 
certification.  The  UAW  comments  that 
workers  should  be  allowed  to  qualify 
even  though  they  were  separated  before 
the  impact  date.  The  1961  amendments 
did  not  have  any  effect  on  establishing 
the  impact  date  of  a  certification.  The 
impact  date  has  always  been  and 
continues  to  be  a  date  not  more  than 
one  year  before  the  date  the  petition 
was  filed.  Section  223(b)  of  the  Act.  19 
U.S.C.  2273(b).  The  statute  was 
unchanged  in  not  permitting  an 
individual  whose  separation  occurred 
before  the  impact  date  to  be  eligible  for 
TRA  for  any  week  of  unemployment. 
Therefore,  no  change  is  made  in  the 
final  regulations. 

9.  The  proposed  regulation  at 

§  635.11(a)(3)(ii)  provides  that,  for 
purposes  of  the  26  weeks  of  employment 
qualifying  requirement  for  TRA.  any 
week  a  worker:  (a)  Is  on  employer- 
authorized  leave  for  purposes  of 
vacation,  sickness,  injury,  maternity,  or 
inactive  duty  or  active  duty  military 
service  for  training:  (b)  does  not  work 
because  of  a  disability  that  is 
compensable  under  a  State  or  Federal 
workers'  compensation  law  or  plan;  or 
(c)  has  had  employment  interrupted  to 
serve  as  a  full-time  representative  of  a 
labor  organization  in  the  firm  or 
subdivision:  shall  be  treated  as  a  week 
of  employment  at  wages  of  $30  or  more. 
The  Amalgamated  Clothing  and  Textile 
Workers  Union  suggests  that  an 
additional  exemption  should  be  added 
to  this  section  to  include  involuntary 
layoff  weeks  because  this  requirement 
will  unfairly  harm  workers  who  have 
already  suffered  from  long 
unemployment. 

The  1981  amendments  to  section  231 
of  the  Act  added  a  listing  of  non-work 
weeks  which  may  be  counted  as 
qualifying  weeks  for  TRA  purposes, 
which  were  incorporated  in  the 
proposed  rule  as  noted  above.  19  U.S.C. 
2291.  Weeks  of  involuntary  layoff  were 
not  included  among  the  weeks  that  may 
be  counted  and  thus  were  not  listed  in 
§  635.11(a](3)(ii).  There  is  no  indication 
in  the  legislative  history  that  this 
circumstance  was  omitted  by 
inadvertence  or  because  it  was 
overlooked  or  unforeseen.  Exemption- 


like provisions  are  narrowly  construed: 
where,  as  here.  Congress  made  specific 
mention  of  exemptions  all  independent 
of  the  employee's  economic 
circumstance,  it  is  a  reasonable 
inference  that  Congress  intended  to 
exclude  the  proposed  exemption. 
Accordingly,  to  add  such  weeks  to 
qualifying  weeks  would  require  a  further 
change  in  the  law.  Therefore,  no  change 
is  made  in  the  final  regulations. 

10.  The  proposed  regulation  at 

S  635.13(c)(2)  provides  that  an  amount  of 
TRA  payable  for  any  week  shall  be 
reduced  by  the  amount  of  a  training 
allowance  under  any  Federal  law  other 
than  for  the  training  of  workers  that  the 
worker  receives  for  such  week.  The 
Ohio  Bureau  of  Employment  Services 
requests  an  interpretation  and  example 
of  such  a  training  allowance.  Section 
232(a)(1)  of  the  Act  provides  that  TRA 
payable  to  a  worker  for  a  week  shall  be 
reduced  by  any  training  allowance 
deductible  under  section  232(c) 
(formerly  232(d))  of  the  Act.  19  U.S.C. 
2292.  Such  a  training  allowance  has 
been  interpreted  to  mean  a  training 
allowance  other  than  for  the  training  of 
workers.  Examples  of  training 
allowances  under  Federal  laws  other 
than  for  the  training  of  workers  are 
listed  in  §  635.13(c)(2).  They  include 
Veterans  Education  Assistance.  Basic 
Educational  Opportunity  Grants.,  and 
Supplemental  Educational  Opportunity 
Grants.  Basic  Educational  Opportunity 
Grants  are  now  Pell  Grants  and  this 
change  is  reflected  in  the  final 
regulations. 

11.  The  proposed  regulation  at 

§  635.14(a)  provides  that  the  maximum 
amount  of 'TRA  payable  to  an  individual 
is  the  amount  determined  by  multiplying 
by  52  the  weekly  amount  of  TRA 
payable  and  subtracting  from  such 
product  the  total  sum  of  UI  to  which  the 
individual  was  entitled  in  the 
individual's  first  UI  benefit  period. 
While  no  comment  was  received 
regarding  this  provision,  the  Department 
feels  there  is  a  need  to  ensure  that  its 
position  on  the  "total  sum  of  UI 
entitlement"  to  be  subtracted  from  the 
product  of  52  times  the  TRA  weekly 
amount  is  clearly  understood. 

The  Department's  position  requires  all 
the  UI  to  which  the  individual  was 
entitled  in  the  individual's  firsVbenefit 
period  to  be  subtracted  regamless  of 
when  the  individual  first  exJiausts  UI 
(regular,  additional.  EB  or  ^C). 
Reduction  of  UI  entitlement  from  the 
maximum  amount  of  TRA  payable 
should  be  made  initially  at  the  point  the 
individual  first  exhausts  entitlement  to 
UI  benefits  and  establishes  entitlement 
to  TRA.  After  the  individual's 


entitlement  to  TRA  is  established,  the 
maximum  amount  of  TRA  payable 
should  be  further  reduced  by  any 
subsequent  entitlement  to  UI  in  the 
individual's  first  UI  benefit  period.  This 
position  is  consistent  with  the  legislative 
intent  to  limit  an  individual's  maximum 
TRA  entitlement  including  UI  to  52 
weeks. 

12.  The  proposed  regulation  at 
S  635.14(b)(1)  provides  that  the 
maximum  amount  of  TRA  payable  to  an 
individual  under  S  635.14(a)  will  not 
include  the  amount  of  dependents' 
allowances  paid  as  a  supplement  to  the 
base  weekly  amount  (in  a  State  which 
calculates  weekly  UI  benefits  in  this 
manner).  The  Ohio  Bureau  of 
Employment  Services  comments  that 
this  provision  is  contrary  to  S  635.13(a) 
which  provides  that  where  a  State 
calculates  a  base  amount  of  UI  and 
calculates  dependents'  allowances  on  a 
weekly  supplemental  basis.  TRA  weekly 
benefits  shall  be  calculated  on  the  same 
basis.  This  confusion  is  understandable 
because  of  the  proposed  wording  in 

§  635.14(b)  that  "The  maximum  amount 
of  TRA  payable  to  an  individual  under 
paragraph  (a)  of  this  section  will  not 
include  .  .  ."  (emphasis  added), 
although  the  last  sentence  in  paragraph 
(b)  clearly  intends  that  such  payment 
will  be  made  "but  nothing  in  this 
paragraph  (b)  shall  affect  an  individual's 
eligibility  for  such 

supplemental  .  .  .  allowances."  This 
section  is  clarified  in  renumbered 
S  617.14(b)  by  substituting  the  word 
"determined"  for  "payable  to  an 
individual"  (emphasis  added). 

13.  The  proposed  regulation  at 

§  635.15(b)(1)  provides  that  additional 
weeks  of  TRA  to  assist  a  worker  to 
complete  training  approved  under  the 
Act  are  payable  during  the  26-week 
eligibility  period  following  the  last  week 
of  the  worker's  entitlement  to  basic 
TRA.  The  United  Steelworkers  of 
America  suggests  that  the  proposed  rule 
should  be  revised  to  permit  workers  in 
approved  training  to  be  eligible  for  up  to 
an  additional  26  weeks  of  benefits 
beginning  with  the  week  the  approved 
training  program  commences.  The 
Amalgamated  Clothing  and  Textile 
Workers  Union  suggests  that  the 
additional  26-week  period  of  benefits  for 
training  purposes  should  not  begin 
immediately  following  the  basic  TRA 
entitlement  period  if  training  funds  or 
programs  are  not  available  at  the  time  of 
additional  entitlement. 

While  the  Department  recognizes  that 
the  additional  26-week  eligibility  period 
for  receiving  TRA  during  training  may 
expire  before  a  worker  has  an 
opportunity  to  apply  for  training,  the 
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limitation  in  {  635.15(b)(1)  is  compelled 
by  legislative  judgment  set  forth  in  the 
1981  amendments  to  Section  233(a)(3)  of 
the  Act,  19  U.S.C.  2293.  Any 
modification  to  §  635.15(b)(1)  would 
require  a  change  in  the  law.  Therefore, 
no  change  is  made  in  the  final 
regulations.  However,  as  noted  above, 
the  Deficit  Reduction  Act  of  1984 
amended  section  233(a)(3)  in  this 
respect,  effective  July  18, 1984,  and  the 
regulation  will  be  amended. 

14.  The  proposed  regulation  at 

S  635.18(b)(2)  provides  that  a  worker 
who,  without  good  cause,  refuses  to 
accept  or  continue  or  fails  to  make 
satisfactory  progress  in  approved 
training  shall  not  be  entitled  to  any 
payment  under  the  Act  for  the  week  of 
such  occurrence  and  any  week 
thereafter  until  the  week  the  worker 
enters  or  resumes  and  makes 
satisfactory  progress  in  such  training. 
"Good  cause"  is  defined  as  such  reasons 
as  would  justify  an  individual's  conduct 
when  measured  by  conduct  expected  of 
a  reasonable  individual  in  like 
circumstances,  including  but  not  limited 
to  reasons  beyond  the  individual's 
control  and  reasons  related  to  the 
individual's  capability  to  make 
satisfactory  progress  in  or  continue 
training.  The  Michigan  Employment 
Security  Commission  comments  that  this 
definition  introduces  the  concept  of 
what  a  reasonable  person  might  do  in 
terms  of  not  making  satisfactory 
progress  in  training  (to  include  reasons 
beyond  the  person's  control  and 
capability).  The  Michigan  agency 
comments  further  that  the  State  could  no 
longer  use  its  unconditional  standard  of 
full  time  attendance  (and  2.0  grade  point 
average)  for  continuation  of  training. 
The  definition  of  "good  cause"  has  not 
changed  from  such  definition  in  the 
regulations  published  on  April  11, 1975. 
(Refer  to  29  CFR  91.3(a)(17).)  States  must 
apply  the  national  standard  for 
determining  "good  cause"  established  in 
the  exi.sting  regulations  and  continued  in 
these  final  regulations.  Therefore,  no 
change  is  made  in  the  final  regulations. 

15.  Section  231(b)  of  the  Act.  as 
amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1981.  provides  that 
if  the  Secretary  determines  that  in  a 
particular  labor  market  area  a  high  level 
of  unemployment  exists,  suitable 
employment  opportunities  are  not 
available,  and  there  are  facilities 
available  for  training  in  new  or  related 
job  classifications,  then  the  Secretary 
may  require  all  adversely  affected  ♦ 
workers  in  that  area  to  accept  training 
under  section  236  or  to  search  actively 
for  work  outside  the  area  after  the  first  8 
weeks  of  their  eligibility  for  TRA.  19 


U.S.C,  2291(b).  No  mention  of  this 
statutory  provision  was  made  in  the 
proposed  regulations.  However,  since 
this  section  is  discretionary,  and  not 
mandatory,  the  Department  chose  not  to 
prescribe  regulations  because  it  believes 
that  implementation  of  the  "8-week"  test 
will  not  be  effective  in  promptly 
returning  most  TRA  recipients  to  work. 
Also,  the  test  will  be  expensive  and 
cumbersome  to  administer.  Therefore, 
since  these  discretionary  regulations 
were  not  prescribed,  the  "8-week"  test  is 
not  applicable  to  TRA  recipients. 

Subpart  C — Reemployment  Services 

16.  Although  not  related  to  a  specific 
comment  received,  all  references  in  this 
regulation  to  the  Comprehensive 
Employment  and  Training  Act  (CETA), 
other  than  for  reason  of  historical 
perspective,  have  been  deleted  and 
replaced  by  the  Job  Training  Partnership 
Act  (JTPA),  since  CETA  has  been 
repealed.  See  Pub.  L  97-300,  §S  183  and 
184(a). 

17.  Although  not  related  to  a  specific 
comment  received,  the  proposed 
regulation  at  S  635.22(c),  which  provides 
that  no  reimbursement  shall  be 
authorized  for  any  costs  of  training 
incurred  for  any  period  prior  to  the 
approval  of  training,  has  been  amended 
to  provide  "except  in  the  case  of  a 
redetermination  or  decision  reversing  a 
determination  denying  approval  of 
training."  When  fraud  or 
misrepresentation  does  not  exist,  an 
individual  initially  denied  eligibility  for 
TAA  benefits  who  later  is  determined 
eligible,  either  by  a  redetermination  or  a 
decision  reversing  the  determination 
denying  eligibility,  should  be  treated  as 
if  the  initial  determination  had  been 
correct  in  approving  training. 

18.  The  proposed  regulation  at 

S  635.22(e)  provides  that  selection  for, 
approval  of,  or  referral  of  an  individual 
to  training  under  Subpart  C.  or  a 
decision  with  respect  to  any  specific 
training  or  non-selection,  non-approval, 
or  non-referral  for  any  reason  shall  be  a 
determination  to  which  §§635.50 
(determinations  of  entitlement)  and 
635.51  (appeals  and  hearings)  apply.  The 
Ohio  Bureau  of  Employment  Services 
recommends  the  deletion  of  this  section 
because  the  issuance  of  determinations 
concerning  non-selection,  non-referral  or 
non-approval  of  training  would  provide 
the  worker  with  appeal  rights.  The  Ohio 
agency  argues  that  the  Trade  Act 
language  has  always  utilized  the  term 
"may"  as  it  relates  to  the  provision  of 
training,  establishing  such  as  a  benefit 
and  not  a  right. 

While  the  term  "may"  establishes  the 
noncontractual  nature  of  the  training 
language  in  the  statute  and  establishes 


no  right  to  training,  this  factor  does  not 
remove  training  from  the  category  of  a 
benefit  to  be  considered  for  potentially 
eligible  workers.  The  contractual  or 
noncontractual  nature  of  a  program 
benefit  cannot  serve  as  the 
determinative  which  governs  a  worker's 
right  to  a  notice  of  determination  in 
connection  with  an  appropriately  filed 
application  for  the  program  benefit. 
While  training  is  not  a  contractual 
entitlement,  it  is.  nevertheless,  a 
program  benefit  under  the  Trade  Act  of 
1974  and.  as  such,  is  subject  to  the 
statutory  provisions  of  section  239(d)  of 
the  Act  which  provides  that:  "A 
determination  by  a  cooperating  State 
agency  with  respect  to  entitlement  to 
program  benefits  under  an  agreement  is 
subject  to  review  in  the  same  manner 
and  to  the  same  extent  as 
determinations  under  the  applicable 
State  law  and  only  in  that  manner  and 
to  that  extent."  19  U.S.C.  2311(d). 
Therefore,  no  change  is  made  in  the 
final  regulations. 

19.  The  proposed  regulation  at 

§  635.22(h)  provides  that  no  training 
shall  be  approved  for  which  the 
individual  is  required  to  pay  a  fee.  The 
UAW  suggests  that  self-financed 
training  should  be  approved  when 
Federal  funding  is  not  available  with  the 
possibility  of  future  Federal 
reimbursement.  The  1981  amendments 
to  section  236(a)  of  the  Act,  however,  do 
not  permit  self-financed  training  to  be 
approved,  and  funds  must  be  available 
before  training  can  be  approved.  Section 
236(a)  states  in  the  pertinent  part:  "The 
Secretary  may  approve  such  training  for  i 
the  worker.  Upon  such  approval,  the 
worker  shall  be  entitled  to  have 
payment  of  the  costs  of  such  training 
paid  on  his  behalf  by  the  Secretary."  19 
U.S.C.  2296(a).  The  Secretary  may  not 
do  by  regulation  what  Congress  has 
failed  to  authorize  by  statute.  Therefore, 
no  change  is  made  in  the  final 
regulation. 

20.  The  proposed  regulation  at 

§  635.23(b)  provides  that  a  State  agency 
shall  consult  with  an  individual's 
adversely  affected  firm  for  the  purpose 
of  developing  a  retraining  program.  The 
UAW  suggests  that  this  provision  should 
be  clarified  to  permit  firms  to  provide 
retraining  and  restrict  such  training  to 
their  own  workforce.  Since  the  language 
in  the  proposed  regulation  does  not  put 
a  requirement  on  the  firm  to  open  its 
retraining  program  to  individuals 
outside  its  workforce,  a  change  in 
wording  is  not  necessary.  Therefore,  no 
change  is  made  in  the  final  regulation. 

21.  The  proposed  regulation  at 

§  635.23(d]  refers  to  standards  and 
procedures  which  a  State  agency  may 
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use  to  approve  training.  The  UAW 
suggests  that  a  quaUHcation  should  be 
added  to  reflect  that  a  reasonable 
expectation  of  employment  does  not 
mean  a  guarantee  of  employment.  The 
Department  accepts  this  suggestion.  The 
fmai  regulation  is  modified  to  reflect  this 
change. 

22.  The  proposed  regulation  at 

§  635.23(d)(1)  describes  standards  for 
approving  training.  The  UAW  suggests 
that  the  standards  are  too  restrictive. 
These  standards,  however,  reflect  the 
full  flexibility  allowed  by  the  provisions 
of  section  236(a)(1)  of  the  Act.  19  U.S.C. 
2296(a)(1).  Therefore,  no  change  is  made 
in  the  flnal  regulation. 

23.  The  proposed  regulation  at 
§  635.23(d)(3)(iii)  excludes  self- 
employment  and  commission-paid 
occupations  from  approved  training 
programs.  The  UAW  contends  that  there 
is  no  public  policy  rationale  for  this 
exclusion  and  that  if  an  unemployed 
worker  can  be  gainfully  reemployed  in 
any  occupation  the  public  purpose  is 
served.  The  Department  agrees  and  has 
deleted  the  exclusionary  provision 
pertaining  to  self-employment  and 
commission-paid  occupations. 

24.  The  proposed  regulation  at 

8635.2S(e)prev»de»^»h»fne- - 

transportation  payment  shall  be  made  to 

a  worker  for  any  day  of  unexcused 
absence  from  training  as  certified  by  the 
responsible  training  facility.  The 
Michigan  Employment  Security 
Commission  points  out  that  the  above 
language  implies  that,  while 
transportation  payments  could  not  be 
made  for  unexcused  absences,  such 
payments  could  be  made  for  excused 
absences.  The  Michigan  agency's  point 
is  well  made.  The  eligibility  conditions 
covering  the  payment  of  transportation 
expenses  are  well  defined  in 
renumbered  I  617.28  and  need  not  be 
further  clarified  under  an  "unexcused 
absences"  addendum.  Consequently. 
paragraph  (e)  in  §  635.28  covering 
"unexcused  absences"  is  deleted  from 
the  final  regulations.  Note:  Paragraph  (d) 
in  §  635.27  remains  unchanged  to  permit 
payment  of  subsistence  allowances 
where  such  expenses  are  incurred  when 
the  individual  had  an  excused  absence 
from  training. 

Subpart  D — fob  Search  Allowoncea 

25.  The  proposed  regulation  at 

§  635.32(a)(3)  provides  that,  for  an 
individual  to  be  eligible  for  a  (ob  search 
allowance,  the  State  agency  shall 
determine  that  the  individual  has  no 
reasonable  expectation  of  securing 
suitable  employment  in  the  commuting 
area,  and  has  a  reasonable  expectation 
of  obtaining  suitable  employment  of 
long-term  duration  outside  the 


commuting  area  and  in  the  area  wher«> 
the  job  search  will  be  conducted.  The 
Ohio  Bureau  of  Employment  Services 
suggests  that  a  clause  be  added 
requiring  that  an  individual  receive  a 
"bona  flde  referral"  to  suitable 
employment  in  order  to  be  eligible  for 
the  job  search.  To  adopt  this  suggestion 
may  preclude  a  worker  from  seeking 
employment  on  the  worker's  own 
initiative  outside  the  commuting  area  so 
long  as  the  job  search  can  meet  the 
approval  criteria  of  the  regulation, 
llierefore.  no  change  is  made  in  the 
flnal  regulation. 

Subpart  E — Relocation  Allowances 

26.  The  proposed  regulation  at 

9  635.43(b)  provides  that  a  reasonable 
time  for  beginning  a  relocation  shall  be 
182  days  after  the  date  of  application  or 
after  conclusion  of  approved  training. 
The  Michigan  Employment  Security 
Commission  suggests  that  because  of 
this  provision  there  should  be  a 
deflnition  of  when  a  relocation  begins. 
The  beginning  of  a  relocation  should  be 
readily  identifiable  by  the  individual  or 
a  member  of  the  individual's  family 
leaving  for  the  place  of  relocation  or  the 
beginning  date  of  the  movement  of 
houeehold  gaods.  Therefore,  the 
Department  sees  no  necessity  for  further 
elaboration  on  this  issue  in  the  fmal 
regulation. 

27.  The  proposed  regulation  at 

S  635.44(b)(2)  provides  that  the  State 
agency  of  the  State  of  intended 
relocation  make  the  determination  that 
suitable  employment  has  been  obtained 
or  a  bona  fide  offer  of  suitable 
employment  has  been  extended  to  the 
individual.  The  California  Employment 
Development  Department  suggests  that 
the  State  paying  for  a  relocation 
allowance  verify  directly  with  the 
employer  regarding  the  obtaining  of 
suitable  employment,  or  a  bona  fide 
offer  thereof,  where  the  State  has 
effective  procedures  for  such  direct 
verification.  The  Department  agrees 
with  this  suggestion  and  this  section  is 
modified  accordingly. 

28.  The  proposed  regulation  at 

S  63S.45(a)(2)  provides  for  payment  of  90 
percent  of  the  expenses  for  moving 
household  goods  and  personal  effects 
not  to  exceed  11,000  pounds  for  an 
individual  and  family  and  not  to  exceed 
5.000  pounds  for  an  individual  without  a 
family.  The  Michigan  Employment 
Security  Commission  suggests  that  the 
11,000  pound  limit  apply  to  an  individual 
whether  or  not  the  individual  has  a 
family.  This  was  the  provision  under  the 
regulations  for  the  Trade  Act  of  1974 
before  the  1961  amendments.  The 
current  Federal  travel  regulations,  after 
undergoing  a  change  on  which  the 


proposal  was  based,  provide  for 
movement  of  IIXXX)  pounds  regardless 
of  whether  the  individual  has  a  family. 
This  limit  has  subsequently  been  raised 
to  18.000  pounds.  Rather  than  specify  a 
pound  limit  for  moving  household  goods 
and  personal  eflects  which  is  subject  to 
change.  Subpart  E  is  modified  to  provide 
for  the  pound  limit  not  to  exceed  the 
maximum  number  of  pounds  net  weight 
authorized  under  the  Federal  travel 
regulations.  See  41  CFR  Part  101-7. 

29.  The  proposed  regulation  at 

S  635.45(b)  provides  that  a  relocation 
allowance  otherwise  payable  shall  be 
reduced  by  any  amount  the  individual  is 
entitled  to  be  paid  or  reimbursed  for 
such  expenses  from  any  other  source. 
The  California  Employment 
Development  Department  questions  the 
application  of  this  provision  in  the  case 
in  which  an  employer  has  a  provision 
for  paying  a  relocation  allowance  but 
provides  that  it  will  not  be  paid  when 
the  allowance  is  payable  under  the  TAA 
or  other  similar  programs.  The 
Department's  intention  in  providing  for 
the  reduction  of  the  relocation 
allowance  by  any  other  relocation 
allowance  payable  for  the  same  move 
was  to  prevent  duplicate  payments  for 
the  same  relocation  expenses.  If  an 
individual  is  not  entitled  to  receive  an 
employer's  relocation  allowance,  then 
the  full  TAA  relocation  allowance  is 
payable.  Therefore,  no  change  is  made 
in  the  final  regulations.  <^ 

30.  The  proposed  regulation  at 

S  635.47  provides  the  guidelines  for 
payment  of  moving  allowances.  The 
California  Employment  Development 
Department  requests  that  additional 
guidelines  be  provided  on  allowable 
costs  covering  crating,  specialized 
packing  and  shipment  of  pets.  Costs 
involving  such  things  as  specialized 
packing  which  are  normally  associated 
with  the  moving  of  household  goods  are 
covered,  but  the  Department  does  not 
feel  it  is  necessary  to  itemize  each  of  the 
accessorial  charges  which  are  allowed 
under  this  section.  There  is,  however,  no 
provision  for  the  payment  of  spedai 
allowances  for  moving  pets  under  this 
section,  since  it  covers  only  moving 
household  goods  and  personal  effects. 
Therefore,  no  change  is  made  in  the 
final  regulations. 

31.  The  proposed  regulation  at 

S  635.47(a)  provides  for  payment  of  90 
percent  of  the  costs  allowable  for  (a)  a 
commercial  carrier,  (b)  a  trailer  or  rental 
truck,  or  (c)  a  house  trailer.  The 
California  Employment  Development 
Department  comments  that  this  section 
is  unclear  as  to  whether  an  individual 
must  choose  one  method  of  moving, 
either  a  commercial  carrier,  rental  truck. 
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or  house  trailer,  or  could  use  a 
combination  of  these.  This  wording 
could  be  interpreted  as  meaning  that  an 
individual  could  receive  reimbursement 
for  a  combination  of  commercial  carriers 
and  rental  equipment,  but  that  if  the 
individual  moved  by  house  trailer  or 
mobile  home,  then  such  a  move  would 
preclude  payment  to  a  commercial 
carrier  or  a  rental  firm.  It  is  the 
Department's  intention  that  an 
individual  should  be  reimbursed  for  one 
method  of  moving  household  goods  and 
personal  effects,  either  by  commercial 
carrier,  by  truck  or  trailer  rental,  or  by 
house  trailer.  This  is  clarified  in  the  final 
regulations. 

32.  The  proposed  regulation  at 
S  635.47(a)(3)(v)  provides  for  the 
reimbursement  for  costs  of 
disconnecting  and  connecting  utilities 
for  a  house  trailer  which  is  moved.  The 
Ohio  Bureau  of  Employment  Services 
contends  that  this  expense  should  not 
be  reimbursed  since  individuals  who 
have  other  homes  or  apartments  are  not 
covered  for  this  expense  except  under 
the  lump  sum  payment  covering 
miscellaneous  expenses.  Federal  travel 
regulations  which  cover  movement  of 
house  trailers  do  not  allow  an  additional 
expense  for  disconnecting  and 
connecting  utilities.  The  Department 
agrees  with  the  suggestion  that 
disconnecting  and  connecting  utilities 
should  not  be  separately  covered  and 
the  paragraph  pertaining  to  this  is 
deleted  from  the  final  regulations. 

33.  The  proposed  regulation  at 

§  635.48(c)  provides  that  payment  of  the 
lump  sum  payment  may  not  be  made 
more  than  10  days  before  the 
anticipated  date  of  shipment  of 
household  goods  and  personal  effects. 
The  California  Employment 
Development  Department  comments 
that  this  could  inconvenience  someone 
who  moved  but  delayed  shipment  of 
household  goods.  The  Department 
agrees  that  more  flexibility  is  needed 
here.  The  final  regulations  are  modified 
to  allow  the  lump  sum  payment  to  be 
made  no  earlier  than  10  days  before  the 
anticipated  date  of  the  beginning  of 
travel  to  the  new  location  by  the 
individual  or  a  tpnaiber  of  the 
individual's  fam'ily  or  the  anticipated 
date  of  the  shipment  of  household  goods 
and  personal  effects. 

Subpart  F— Administration  by 
Applicable  State  Agencies 

34.  The  proposed  regulation  at 

§  635.50(f)  provides  that  full  payment  of 
TAA  when  due  shall  be  made  with  the 
greatest  promptness  that  is 
administratively  feasible.  The  UAW 
comments  that  this  definition  of 
promptness  with  respect  to  issuing 


determinations  is  too  amorphous  and 
that  an  outside  time  limit  of  30  days 
should  be  added  to  the  deflnition.  As 
stated  above,  promptness  in  S  635.50(f) 
refers  to  making  payments  of  TAA  and 
not  to  issuing  determinations.  The 
regulations  governing  the  TAA  program 
have  always  provided  that  a  State 
agency  shall  make  full  payment  of  TAA 
when  due  with  the  greatest  promptness 
that  is  administratively  feasible.  While  a 
specific  time  limit,  such  as  30  days,  for 
making  payments  or  for  issuing 
determinations  might  be  practicable  for 
recurring  types  of  TAA  payments,  such 
as  weekly  "TRA  and  transportation  and 
subsistence  payments  while  in  training, 
it  would  be  impracticable  for 
nonrecurring  types  of  TAA  payments, 
such  as  job  search  and  relocation 
allowances,  because  of  the  differences 
in  the  eligibility  requirements  and 
supporting  statements  for  the  various 
types  of  TAA  payments.  Therefore,  no 
change  is  made  in  the  final  regulations. 

35.  The  proposed  regulation  at 

§  635.52  provides  the  procedures  for 
ensuring  uniform  interpretation  and 
application  of  the  Act  and  regulations. 
The  UAW  comments  that  the  Secretary 
should  acknowledge  that  guidelines  and 
instructions  issued  by  the  Secretary 
(and  intended  to  be  implemented  by  the 
States  under  threat  of  loss  of  contract) 
are  subject  to  review  in  the  appropriate 
Federal  court.  The  primary  purpose  of 
this  section  is  to  assure  that  the  State 
agencies  are  interpreting  and  applying 
the  Act  and  regulations  uniformly 
throughout  the  United  States  as 
reflected  in  their  determinations, 
redeterminations,  and  appeals  decisions 
ruling  on  entitlement  of  individuals  to 
TAA.  Section  239(d)  of  the  Act  provides 
that  an  eligibility  determination  by  the 
State  agency  to  program  benefits  is 
"subject  to  review  in  the  same  n\pnner 
and  to  the  same  extent  as 
determinations  under  the  applicable 
State  law  and  only  in  that  manner  and 
to  that  extent."  19  U.S.C.  2311(d).  The 
proper  forum  for  review  of  a  State 
agency's  interpretation  and  application 
of  the  Act  and  regulations  is  through  the 
State  administrative  and  judicial 
system.  Therefore,  no  change  is  made  in 
the  final  regulations. 

36.  The  Michigan  Employment 
Security  Commission  requests  that  the 
regulations  at  §§  635.52(c)(4)(ii)  and 
635.52(c)(5)  be  more  definitive  regarding 
a  State  agency's  right  to  reconsideration 
and  the  mechanism  for  providing  such 
reconsideration  in  cases  where  the  State 
is  required  to  restore  funds  to  the 
Federal  Treasury  because  of  the 
payment  of  benefits  under  conditions 
which  were  contrary  to  Federal  law.  The 


Department  agrees  that  clarification 
would  be  useful,  and,  accordingly,  a 
proviso  has  been  added  in  the  final 
regulations  for  reconsideration  as 
outlined  in  renumbered  §  617.52(c)(5). 

37.  The  proposed  regulation  at 
§  635.55(a)(2)(i)(A)  provides  factors 
which  shall  be  considered  in 
determining  whether  fault  exists  for  the 
,  purpose  of  waiver  of  recovery  of  a  TAA 
overpayment. 

Note. — Section  635.5S(a)(1)  tracks  section 
243(a)(1).  19  U.S.C.  2315(a)(1),  of  the  Act  in 
providing  that  a  State  agency  may  waive  a 
TAA  overpayment.  It  has  been  determined 
that  the  word  "may"  leaves  fo  each  State's 
decision  the  election  whether  or  not  to  waivp 
overpayments.  This  is  clarified  by  the 
addition  of  a  phrase  at' the  end  of 
§  635.55(a)(3].  Any  State  which  elects  to 
waive  TAA  overpayments  must  strictly 
follow  the  guidelines  in  {  635.55  which  are 
adopted  under  the  authority  of  section 
233(a)(1),  19  U.S.C.  2293(a)(1).) 

One  of  the  factors  concerns  whether  a 
statement  or  representation  of  a 
material  nature  wa»made  by  the 
individual  in  connection  with  the 
application  for  TAA  that  resulted  in  the 
overpayment,  and  whether  the 
individual  knew  or  should  have  known 
that  the  statement  or  representation  was 
inaccurate.  While  no  comment  was 
received  regarding  this  factor,  the 
Department  feels  that  the  phrase 
"material  nature"  is  unclear  and  would 
be  difficult  to  apply.  Its  impreciseness 
would  provide  State  agencies  a  broad 
latitude  in  determining  whether  or  not  to 
waive  recovery  of  an  overpayment. 
Therefore,  this  factor  has  been  revised 
by  deleting  the  phrase  "material  nature" 
and  modifying  "statement  or 
representation"  by  the  word  "material." 
This  revision  will  provide  State  agencies 
flexibility  in  determining  whether  the 
statement  or  representation  played  an 
important  or  significant  role  in  the 
payment  of  TAA.  without  having  to  be 
concerned  with  the  meaning  of  "nature" 
or  excluding  representations  that  occur 
from  the  omission  of  the  statement. 

Two  other  factors  concern  (a)  whether 
the  individual  failed  or  caused  another 
to  fail  to  disclose  a  material  fact,  in 
connection  with  an  application  for  TAA 
that  resulted  in  the  overpayment,  and 
whether  the  individual  knew  or  should 
have  known  that  the  fact  was  material, 
and  (b)  whether  the  individual  knew  or 
could  have  been  expected  to  know  that 
the  individual  was  not  entitled  to  the 
TAA  payment.  The  UAW  questions  how 
the  Secretary  possibly  intends  to 
establish  when  an  individual  should 
have  known  an  undisclosed  fact  was 
material  or  when  an  individual  should 
have  known  that  he  or  she  was  not 


^ 


BEST  COPY  AVAILABLE 


45846 


Fedmal  gggister  /  Vol.  51.  No.  245  /  Monday.  December  22.  1986  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51.  No.  245  /  Monday.  December  22.  1986  /  Rules  and  Regulations 


45847 


L 


entitled  to  a  TAA  payment  State 
agencies  through  the  regular  methods 
they  follow  for  prevention  and  detection 
of  overpayments  of  Ul  under  State  law 
should  be  able  to  establish  that  an 
individual  failed  to  disclose  a  material 
fact  and  that  the  individual  should  have 
known  that  the  fact  was  material,  or 
that  an  individual  should  have  known 
that  he  or  she  was  not  entitled  to  a  TAA 
payment. 

A  fourth  factor  concerns  whether,  for 
any  other  reason,  the  overpayment 
resulted  directly  or  indirectly,  and 
partially  or  totally,  from  any  action  or 
omission  of  the  individual  or  of  which 
the  individual  had  knowledge,  and 
which  was  erroneous  or  inaccurate  or 
otherwise  wrong.  The  Amalgamated 
Clothing  and  Textile  Workers  Union 
comments  that  this  statement  is  overly 
broad  and  can  lead  to  abuses  by  State 
agencies  in  its  apphcation.  The  UAW 
questions  how  an  overpayment  might 
result, indirectly  or  partially  from  any 
action  or  omission  of  the  individual.  It  is 
true  that  the  factors  preceding  the  one  in 
question,  in  most  instances,  would  be 
adequate  for  determining  whether  or  not 
fault  exists.  However,  the  Department  is 
concerned  about  those  possible 
situations  where  fault,  in  fact,  did  exist 
but  was  not  covered  by  the  other 
factors.  The  Department's  position  is 
that,  in  any  case  where  fault  exists, 
recovery  of  the  overpayment  should  not 
be  waived.  With  few  exceptions  the 
State  agencies  administering  the  State 
unemployment  insurance  laws  have 
traditionally  not  allowed  for  waiver  of 
overpayments  when  fault  exists.  Not 
allowing  waiver  of  overpayments  when 
fault  exists  is  a  deterrent  to  fraudulent 
claims.  This  position  is  consistent  with 
the  Department's  overall  effort  to 
improve  UI  program  quality  and  reduce 
errors  in  the  payment  of  Ul  program 
benefits.  Therefore,  no  change  is  made 
in  the  final  regulations. 

38.  The  proposed  regulation  at 
§  635.55(a)(2)(ii)(B)  provides  factors 
which  shall  be  considered  in 
determining  whether  equity  and  good 
conscience  exists  for  the  purpose  of 
waiver  of  recovery  of  a  TAA 
overpayment.  One  of  the  factors 
concerns  whether  recovery  of  the 
overpayment  will  not  cause 
extraordinary  and  lasting  financial 
hardship  to  the  individual.  The  UAW 
comments  that  the  requirement  of 
"extraordinary  and  lasting  financial 
hardship "  goes  far  beyond  any  fair  or 
humane  definition  of  "equity  and  good 
conscience."  if  the  income  and  cash 
resources  of  the  individual  and  the 
individual's  family  are  such  that  to 
repay  the  overpayment  would  not  cause 


the  individual  extraordinary  and  lasting 
financial  hardship,  then  requiring  such 
repayment  is  fully  consistent  with  the 
statutory  equity  and  good  conscience 
provision.  Therefore,  no  change  is  made 
in  the  final  regulations. 

39.  The  proposed  regulation  at 
§  635.55(a)(2)(ii)(C).  regarding  whether 
equity  and  good  conscience  exists  for 
the  purpose  of  waiver  of  recovery  of  a 
TAA  overpayment,  provides  that:  "In 
making  financial  hardship 
determinations,  the  State  agency  shall 
take  into  account  all  potential  income  of 
the  individual  and  the  individual's 
family  and  all  cash  resources  available 
or  potentially  available  to  the  individual 
and  the  individual's  family  in  the  time 
period  being  considered."  The  California 
Employment  Development  Department 
comments  that  the  wording  is  extremely 
general  (no  relationship  between  the 
number  of  family  members  and  amounts 
of  income  or  what  financial  and  cash 
resources  are  to  be  included)  and  that 
the  phrases  "potential  income"  and 
"cash  resources"  are  vague  (very 
difficult  to  estimate).  The  California 
agency  states  that  its  waiver  guidelines 
contain  specific  items  about  family 
members  and  their  incomes  and  assets 
and  that  its  waiver  determinations  are 
based  on  past,  rather  than  potential, 
income.  The  California  agency  suggests 
that  a  clause  be  added  to  the  provision 
cited  above  to  permit  State  agencies  to 
use  their  own  guidelines  and  procedures 
in  determining  financial  hardship.  The 
Department  rejects  the  California 
agency  comments  and  retains  the 
existing  wording  for  the  guidelines  for 
determining  financial  hardship  to  ensure 
uniformity  among  all  State  agencies. 
Slate  guidelines  can  not  be  used  for  the 
TAA  Program;  national  rules  must  be 
applied  uniformly  by  all  Stales  as  set 
out  in  the  fmal  regulations.  Therefore, 
no  change  is  made  in  the  Hnal 
regulations. 

40.  The  proposed  regulation  at 
§  635.55(a)(3)  provides  that  a  request  for 
waiver  of  recovery  of  a  TAA 
overpayment  shall  be  made  on  a  form 
approved  by  the  Secretary,  which  shall 
be  furnished  to  the  worker  by  the  Stale 
agency.  The  California  Employment 
Development  Department  suggests  that 
no  new  form  be  created  for  this  purpose 
and  that  existing  State  agency 
procedure,  if  applicable,  be  used.  The 
Ohio  Bureau  of  Employment  Services 
suggests  that  the  proposed  form  include 
information  concerning  the  waiver 
provisions  in  the  regulations  so  that 
States  can  use  the  form  as  an 
attachment  to  overpayment  notices.  The 
Department  agrees  to  delete  the 
proposed  form  and  permit  State 


agencies  to  prescribe  their  own  forms 
for  handling  waiver  detenninations. 
Thus,  the  final  regulation  at 
§  617.55(a)(3)  no  longer  requires  a  form 
approved  by  the  Secretary  for 
requesting  a  waiver  determination. 
However,  it  is  essential  that  a  uniform, 
national  rule  be  applied  in  making 
waiver  determinations;  so  in  this  regard 
the  regulations  are  unchanged  in 
requiring  that  information  be  provided 
to  workers  about  the  waiver  provisions. 

41.  The  proposed  regulation  at 

§  635.55(aj(4]  forecloses  recovery  of 
TAA  overpayments  from  State  UI 
benefits.  Although  the  1981  amendments 
to  section  243  of  the  Act  provide  the 
Secretary  the  option  to  require  State 
agencies  to  recover  TAA  overpayments 
from  such  benefits,  the  Secretary  chose 
not  to  do  so.  The  California  Employment 
Development  Department  suggests  that 
§  635.55(a)(4)  be  clarified  to  at  least 
include  a  statement  naming  State  Ul 
benefits  as  a  source  of  TAA 
overpayment  recovery.  Accordingly,  the 
Department  agrees  and  has  incorporated 
a  statement  in  the  final  regulations  to 
the  effect  that  Stale  agencies  may 
recover  a  TAA  overpayment  from  State 
UI  benefits  payable  to  a  worker. 

42.  The  proposed  regulation  at 

§  635.62(b)(3)  provides  that  individuals 
who  have  had  self-financed  training 
approved  prior  to  October  1. 1981.  shall 
not  be  reimbursed  for  training  and 
related  expenses  incurred  while  in  such 
training,  unless  such  training  is 
approved  under  the  amended  law  and 
Part  635.  The  Michigan  Employment 
Security  Commission  suggests  that  this 
section  is  unclear  and  asks  "Under  what 
conditions  shall  an  agency  approve  such 
training?"  This  section  has  a  "two-fold" 
meaning  and  is  clarified  in  renumbered 
S  617.62(b)  to  accurately  reflect  both 
meanings.  First,  this  section  recognizes 
the  fact  that  the  1981  amendments  to  the 
Act  impose  no  legal  obligation  on  the 
Secretary  to  finance  tuition  and  other 
training  expenses  resulting  from  training 
approvals  issued  prior  to  October  1, 
1981.  Second,  this  section  means  that  the 
prior  approval  of  training  under  the 
provisions  of  the  Act,  does  not 
constitute  an  automatic  approval  under 
the  1981  amendments  for  the  purpose  of 
paying  tuition  and  other  training  related 
expenses  since  the  approval  criteria  are 
different.  Workers  whose  training  was 
approved  prior  to  October  1, 1981.  can 
have  their  requests  for  training 
considered  under  the  criteria  in  section 
236  of  the  amended  Act.  and,  if 
approved,  training  costs  incurred  after 
such  approval  will  be  paid.  19  U.S.C. 
2296. 


43.  The  proposed  regulation  at 
§  635.64(c)  provides  that  no  training 
under  the  Act  shall  be  approved  unless 
a  determination  regarding  the  approval 
of  such  training  was  made,  and  such 
training  commenced,  on  or  before 
September  30, 1983,  and  that  no 
payment  shall  be  authorized  for  any 
training  costs  incurred  ^fer  September 
30, 1983.  The  California  Employment 
Development  Department,  the  Michigan 
Employment  Security  Commission,  and 
the  West  Virginia  Department  of 
Employment  Security  express  concern 
with  the  above  language  which  could 
have  the  effect  of  prematurely 
terminating  training  contracts  for 
workers  in  approved  training.  To  insure 
clarity  and  adherence  to  the  statutory 
requirement  of  section  236(a)(1)  of  the 
Act  and  the  reauthorization  of  the 
program  under  Pub.  L.  98-120, 
renumbered  §  617.64(c)  is  modified  to 
reflect  the  proper  treatment  of  workers 
who  enter  approved  training  prior  to  the 
termination  of  the  program. 

Section  236(a)(1)  of  the  amended  Act 
provides  that,  upon  approval,  the  worker 
shall  be  entitled  to  have  payment  of  the 
costs  of  such  training  paid  on  his  behalf 
by  the  Secretary.  19  U.S.C.  2296(a)(1). 
This  means  that  a  worker  whose 
training  is  approved  and  who  enters 
training  on  or  before  the  termination 
date  specified  in  the  Act  should  have 
appropriate  tuition  related  training 
expenses  set  aside  as  resources— on- 
order  to  cover  the  costs  of  the  approved 
training.  However,  there  is  no  statutory 
or  other  authority  to  obligate  funds  or 
pay  for  costs  of  tuition  or  other  training 
expenses  where  the  obligation  to  pay 
such  costs  arises  after  the  termination 
date  specified  in  the  Act.  Similarly,  no 
trade  readjustment  allowance  (basic  or 
additional)  or  transportation  or 
subsistence  expenses  may  be  obligated 
or  paid  for  any  period  beginning  after 
the  termination  date  specified  in  the 
Act,  irrespective  of  the  worker's 
continuation  in  training  approved  on  or 
before  such  termination  date.  / 

44.  The  Amalgamated  Clothing^nd 
Textile  Workers  Union  makes  a  general 
comment  that  the  regulations  should 
clearly  specify  that  they  take 
precedence  over  any  relevant  State 
regulations  which  may  be  contrary  to  or 
in  conflict  with  these  regulations.  This 
concern  was  adequately  covered  in 

§§  635.5(d),  635.52  and  635.54,  which  will 
remain  unchanged  in  the  final 
regulations  except  for  a  minor 
clarification  in  renumbered  §  617.52. 
Therefore,  no  change  is  made  in  the 
final  regulations. 

45.  The  Michigan  Employment 
Security  Commission  requested  that 


"when  adopted,  the  regulations  not  be 
made  retroactive"  on  the  premise  that  to 
do  so  "would  cause  numerous 
administrative  problems  and  negatively 
impact  on  the  rights  of  TRA  recipients." 
The  provisions  of  Title  XXV  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  were,  for  the  most  part, 
implemented  on  October  1, 1981,  as 
required  by  the  amendments.  The  final 
regulations  merely  support  that 
implementation  and  take  effect  as 
provided  in  the  statute.  Retroactivity 
should  present  no  problem  because  the 
States  should  have  been  operating  in 
accordance  with  the  implementing 
instructions.  The  only  operational 
change  in  the  final  regulations  is  in 
regard  to  waiver  of  recovery  of 
overpayment^,  and  there  is  no  flexibility 
in  this  area. 

46.  The  proposed  regulations  require 
that  all  applications  for  TAA  Program 
benefits  shall  be  made  in  accordance 
with  instructions  and  on  forms  approved 
by  the  Secretary,  which  shall  be 
furnished  to  the  individual  by  the  State 
agency.  (See  §§  635.10(c).  635.22(d). 
635.27(c),  635.28(d),  635.31(a)  and 
635.41(a).)  In  all  instances,  the  words 
approved  by  the  Secretary  have  been 
deleted.  Although  no  comment  was 
received  on  this  point,  with  these 
changes  the  Secretary's  approval  of 
State  agency  forms  designed  for  these 
purposes  is  not  required  in  the  final 
regulations. 

47.  In  addition  to  the  comments  and 
changes  discussed  above,  a  few  minor 
proofing  and  technical  errors  were  made 
in  the  proposed  document  as  published 
in  the  Federal  Register  on  March  4. 1983. 
These  errors  have  been  corrected. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  the  Director 
of  the  Unemployment  Insurance  Service. 
Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  801  "D"  Street,  NW..  Washington. 
DC  20213;  telephone:  (202)  376-6636  (this 
is  not  a  toll-free  number). 

Classification — Executive  Order  12291 

The  final  rule  in  this  document  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 


compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  While     • 
several  of  the  provisions  may  entail 
some  costs,  for  example,  the  work  test    * 
provisions,  they  will  be  more  than  offset 
by  the  budgetary  savings  that  result 
from  the  lower  weekly  and  maximum 
benefits  and  tightened  eligibility 
requirements.  In  addition,  any  added 
costs,  to  the  extent  that  they  exist,  do 
not  represent  new  burdens  imposed  by 
the  final  regulations,  but  rather  are 
direct  statutory  obligations. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Trade  Sensitive  Activity 

The  Department  believes  that  the  final 
regulations  do  not  involve  trade 
sensitive  activities.  This  determination 
is  predicated  upon  the  fact  that  the  TAA 
Program  is  a  domestic  program  designed 
to  provide  assistance  to  workers 
adversely  affected  by  import 
competition  and.  as  such,  does  not  fall 
within  the  scope  of  the  Office  of 
Management  and  Budget's  definition  of 
a  trade  sensitive  activity. 

Paperwork  Reduction  Act 

The  Department  has  complied  with 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  Ch.  35. 
Approval  of  the  recordkeeping 
requirement  contained  at  §  617.57  is 
under  OMB  control  number  1205-0016, 
which  is  for  the  reporting  form  ETA  563. 
OMB  control  number  1205-0222  applies 
to  55  617.52(c)  and  617.54  under  a 
previous  approval. 

Regulatory  Flexibility  Act 

The  Department  believes  that  this 
final  rule  will  have  no  "significant 
economic  impact  on  a  substantial 
number  of  small  entities"  within  the  ^ 

meaning  of  5  U.S.C.  605(b),  as  provided 
in  the  Regulatory  Flexibility  Act.  This 
rule  will  affect  those  agencies  in  small 
States  that  administer  the  TAA  Program. 
However,  current  TAA  Program 
recipients  are  concentrated  in  larger 
industrial  States,  where  jobs  have  been 
"hardest  hit"  by  foreign  import  i 

competition.  States  may  find  some  *] 

increased  administrative  costs  as  a 
result  of  the  provisions  to  implement 
work  tests  in  accordance  with  State 
provisions  applicable  to  extended 
benefit  claimants.  However,  most  of  the 
operating  mechanisms  needed  for  the 
TAA  Program  are  in  place  through  the 
UI  system,  including  benefit  payments, 
appeals,  work  search  and  work  test 
procedures  and  relocation  and  training 
assistance.  This  will  assure  that  any 
additional  administrative  costs  are 
minimal.  Moreover,  these  costs  will  y 
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decline  over  time  as  adversely  affected 
workers  find  reemployment  in 
substantially  equivalent  jobs.  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Catalogue  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  at  No.  17.245.  "Trade 
Adjustment  Assistance — Workers." 

List  of  Subjects  in  29  CFR  Part  617 

|ob  search  assistance.  Labor. 
Reemployment  services.  Relocation 
assistance.  Trade  adjustment 
assistance.  Trade  readjustment 
allowances,  Unemployment 
compensation,  Vocational  education. 

For  the  reasons  set  out  in  the 
preamble.  Part  91  of  Title  29,  Code  of 
Federal  Regulations,  is  redesignated  as 
Part  617  of  Title  20.  Code  of  Federal 
Regulations,  and  is  revised  as  set  forth 
below. 

Signed  at  Wdshington,  D.C.,  on  December 
12.  1986. 

Roger  D.  Semerad. 

Assistant  Secretary  of  Labor. 

PART  617— TRADE  ADJUSTMEhTT 
ASSISTANCE  FOR  WORKERS  UNDER 
THE  TRADE  ACT  OF  1974 
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617.52  Uniform  interpretation  and 
application. 

617.53  Subpoenas. 

617.54  State  agency  rulemaking. 
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617.56  Inviolate  rights  to  TAA. 
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Overpayment  Detection 

Authority:  19  U.S.C.  2320;  Secretary's  Order 
No.  3-81,  46  FR  31117. 

Subpart  A— General 

§  617.1    Scope. 

The  regulations  in  this  Part  617  pertain 
to: 

I     (a)  Adjustment  assistance,  such  as 
(»unseling,  testing,  training,  placement, 
and  other  supportive  services  for 
workers  adversely  affected  under  the 
terms  of  Chapter  2  of  Title  II  of  the 
Trade  Act  of  1974,  as  ainended 
(hereafter  referred  to  as  the  Act): 

(b)  Trade  readjustment  allowances 
(hereafter  referred  to  as  TRA)  and  other 
allowances  such  as  allowances  while  in 
training,  job  search  and  relocation 
allowances:  and 

(c)  Administrative  requirements 
applicable  to  State  agencies  to  which 
such  individuals  may  apply. 

§  617.2    Purpose. 

The  Act  created  a  program  of  trade 
adjustment  assistance  (hereafter 


referred  to  as  TAA)  to  assist 
individuals,  who  became  unemployed  as 
a  result  of  increased  imports,  return  to 
suitable  employment.  The  TAA  program 
provides  for  reemployment  services  and 
allowances  for  eligible  individuals.  The 
regulations  in  this  Part  617  are  issued  to 
implement  the  Act. 

§617.3    Definitions. 

For  the  purposes  of  the  Act  and  this 
Part  617: 

(a)  "Act"  means  Chapter  2  of  Title  II 
of  the  Trade  Act  of  1974,  Pub.  L  93-618. 
88  Stat.  1978,  2019-2030  (19  U.S.C.  2271- 
2322),  as  amended. 

(b)  "Adversely  affected  employment" 
means  employment  in  a  firm  or 
appropriate  subdivision  of  a  firm  if 
workers  of  such  firm  or  appropriate 
subdivision  are  certified  under  the  Act 
as  eligible  to  apply  for  TAA. 

(c)  "Adversely  affected  worker" 
means  an  individual  who,  because  of 
lack  of  work  in  adversely  affected 
employment: 

(1)  Has  been  totally  or  partially 
separated  from  such  employment:  or 

(2)  Has  been  totally  separated  from 
employment  with  the  firm  in  a 
subdivision  of  which  such  adversely 
affected  employment  exists. 

(d)  "Appropriate  week"  means  the 
week  in  which  the  individual's  first 
separation  occurred. 

(e)  "Average  weekly  hours"  means  a 
figure  obtained  by  dividing: 

(1)  Total  hours  worked  (excluding 
overtime)  by  a  partially  separated 
individual  in  adversely  affected 
employment  in  the  52  weeks  (excluding 
weeks  in  such  period  during  which  the 
individual  was  sick  or  on  vacation) 
preceding  the  individual's  first 
qualifying  separation,  by 

(2)  The  number  of  weeks  in  such  52 
weeks  (excluding  weeks  in  such  period 
during  which  the  individual  was  sick  or 
on  vacation)  in  which  the  individual 
actually  worked  in  such  employment. 

(f)  "Average  weekly  wage"  means 
one-thirteenth  of  the  total  wages  paid  to 
an  individual  in  the  individual's  high 
quarter.  The  high  quarter  for  an 
individual  is  the  quarter  in  which  the 
total  wages  paid  to  the  individual  were 
highest  among  the  first  four  of  the  last 
five  completed  calendar  quarters 
preceding  the  individual's  appropriate 
week. 

(g)  "Average  weekly  wage  in 
adversely  affected  employment"  means 
a  Figure  obtained  by  dividmg: 

(1)  Total  wages  earned  by  a  partially 
separated  individual  in  adversely 
affected  employment  in  the  52  weeks 
(excluding  the  weeks  in  that  period  the 
individual  was  sick  or  on  vacation) 


preceding  the  individual's  first 
qualifying  separatioa.  by 

(2)  Tte  niwaber  of  weeks  ia  such  52 
weeks  (exchtding  the  weeks  in  that 
period  the  individual  was  sick  or  on 
vacatiaa)  the  individual  actually  worked 
in  such  employment. 

(h)  "Benefit  period"  means,  with 
respect  (o  an  individuaL 

(1)  The  benefit  year  and  any  ensning 
period,  as  determined  under  the 
applicable  State  law,  during  which  the 
indjvkinal  is  eligible  for  regular 
compe&stition.  additional  compensation, 
exieoded  compensatioB,  <n-  federal 
Bupp\emtni»l  compensation  as  these 
terms  are  defined  by  paragr^^h  (kk)  of 
this  section:  or 

(2)  The  equivalent  to  such  a  benefit 
year  or  ensuing  period  provided  for 
under  Ibe  Federal  unemployment 
insurance  law. 

(i)  "Bona  fide  application  far  training'' 
means  an  individtial's  signed  and  dated 
application  for  tratnivg  filed  with  the 
State  agency  administering  the  TAA 
training  program,  en  a  fans  neceasardy 
contaising  tke  individual's  ttaae. 
petition  oumber.  local  office  number, 
and  specific  iKcupahanei  training.  This 
form  shall  be  signed  and  dated  by  a 
State  agency  representative  opoo 
reoeipl. 

(j)  "Certification"  means  a 
certification  of  eiigibiiity  to  appiy  for 
TAA  issued  mnier  the  Act  with  respect 
to  a  ffo»p  of  workers. 

(k)  "Conumjtiag  area"  aaeans  (he  area 
in  which  an  individual  would  be 
expected  to  tnvd  to  and  from  work  on 
a  daily  biasis  as  determined  under  the 
applicable  State  law. 

(1)  "Date  of  separation"  means: 

(1)  With  respect  to  a  total 
separation — 

(i)  For  an  individual  in  employment 
status,  the  last  day  worked:  and 

(ii)  For  an  individoal  on  employer- 
authorized  leave,  the  last  day  the 
individual  would  have  worked  had  the 
individual  been  working:  and 

(2)  Wi4h  respect  to  a  parliaJ 
separation,  the  last  day  of  the  week  in 
which  the  partial  separation  occurred. 

(m)  "Eligibility  period"  means,  for 
purposes  of  paying  TRA: 

(1)  Basic  weeks.  The  52-week  period 
beginning  with  the  first  week  fofloMhng 
the  week  with  respect  to  wliich  the 
individnal  first  exiiausts  all  rights  to 
regular  compensation  (as  defined  in 
paragraph  (kk)(l)  of  this  section);  and 

(2)  Additionai  weeks.  The  26-week 
period  immediately  foMowiag  the  last 
week  of  entitferacnt  to  banc  TRA.  to 
assist  an  individual,  to  ampiete  training 
approved  antler  Subpart  C  of  this  Part 
617. 


(n)  "Employer"  oieans  any  iadividaal 
or  type  of  organization,  indading  te  •  -. 
Federal  goverament,  a  Staie 
govenunent.  a  pohtical  subdivision,  or 
an  instrumentality  of  o»>e  or  more 
govenunentai  entities,  with  one  or  mra^ 
individuals  performing  service  in 
employment  for  it  within  the  United 
States. 

lo)  "Employment"  meana  any  service 
performed  for  an  employer  by  an  officer 
of  a  corponatioa  or  an  individual  for 
wages.  * 

(p)  "Exhaustion  of  UI"  means 
exhaustion  of  all  rights  to  Ul  in  a  benefit 
period  by  reason  of: 

(1)  Having  received  all  Ul  to  which  an 
individual  was  entitled  under  the 
applicable  State  law  or  Federal 
unemployment  oosnpensation  law  with 
respect  to  such  benefit  peiiod;  or 

\2]  The  esqnratioR  of  soch  benefit 
period. 

(q)  "Family"  means  the  following 
members  of  an  individuaTs  household 
whose  principal  place  ai  abode  is  with 
the  individitai  in  a  home  the  individual 
maintains  or  woak)  maintain  but  for 
unemployment 

(1)  A  spouse: 

(2)  An  unmarried  child,  including  a 
stepchild,  adopted  child,  or  foster  child, 
under  age  21  or  of  any  age  if  incapable 
of  self-support  because  of  menial  or 
physical  incapacity:  and 

(3)  Any  other  person  whom  the 
individual  would  be  entitled  to  claim  as 
a  dependent  for  income  tax  purposes 
under  the  Internal  Revenue  Code  of 
1954. 

(r)  "First  benefit  period"  means  tfie      • 
benefit  period  established  after  the 
individual's  first  quailing  separation  or 
in  which  such  separation  occurs. 

(s)  "First  exhaustion  of  Ul"  means  the 
first  time  in  an  individual's  fu^t  benefit 
period  that  the  individual  exhausts  all 
rights  to  Ul:  first  exhaustion  shall  be 
deemed  to  be  complete  at  the  end  of  the 
week  the  exhaustion  occurs. 

(t)  "First  separation"  means  an 
individuafs  first  total  or  partial 
separation  from  adversely  affected 
employment  on  or  most  closely 
following  the  impact  date  of  the 
certification  aruier  which  the  individual 
is  covered,  and  occurs  before  or  within 
the  individuaTs  first  benefit  period.  For 
purposes  of  TRA  entitlement,  "first 
qualifying  separation"  means  an 
individuars  first  total  or  partial 
separation  from  adversely  affected 
employment  on  the  basis  of  whioh  the 
individual  qualifies  for  TRA. 

(u)  "Head  of  family"  means  an 
individual  wtre  maintaiRs  a  home  for  a 
family.  An  individaaJ  maintains  a  home 
if  over  half  liie  cost  of  raaiatenance  is 


fumisiied  by  die  sadividual  or  would  be 
fumisfaed  but  for  unemployment. 
'    (v|  "Impact  date"  means  the  date 
stated  in  a  certification  issued  under  tlte 
Act  on  which  total  or  partia'l  separations 
began  or  threatened  to  begin  in  a  firm  or 
a  subdivision  of  a  Tinn. 

(w)  "Layoff'  means  a  suspension  of  or 
separation  from  employment  by  a  frrm 
for  lack  of  vw>rk,  initiated  by  the 
employer,  and  expected  to  be  for  a 
definite  or  indefinite  period  of  not  less 
than  seven  consecutive  days. 

(x)  "Liable  State"  means  the  State 
against  which  an  interstate  claim  is 
filed. 

(y)  "Partial  separation"  means  that 
duririg  a  week  ending  im  or  afler  the     , 
impact  date  specified  in  the  certification 
under  which  an  adversely  affected 
worker  is  covered,  the  mdividaal  had: 

(1)  Hours  of  work  reduced  to  80 
percent  or  less  of  the  individual's 
average  weekly  hours  in  adversely 
affected  employment:  and 

(2)  Wages  reduced  to  80  percent  or 
less  of  the  individual's  average  weekly 
wage  in  such  adversely  affected 
employment. 

(z)  "R^ional  Administrator"  means 
the  appropriate  Regional  Administrator 
of  the  Employment  and  Training 
Administratioa  United  States 
Department  of  Labor  (hereafter 
Department). 

(aa)  "Remuneration"  means 
remuneration  as  defined  in  the 
applicable  State  law. 

(bb)  "Secretary"  means  the  Secretary 
of  Labor  of  the  United  Slates. 

(cc)  "Separate  maintenance"  means 
maintaining  another  (second)  residence, 
in  addition  to  the  individual's  regular 
place  of  residence,  while  attendiiig  a 
training  facility  outside  the  individual's 
commuting  area. 

(dd)  "State"  means  the  States  oi  the 
United  States,  die  District  of  Columbia, 
and  the  Commonwealth  of  Puerto  Rico, 
and  the  term  "United  States"  when  used 
in  a  geographical  sense  includes  such 
Common  wea  1  th . 

(ee)  "State  agency"  means  the  State 
Employraenl  Security  Agency  of  a  State 
which  administers  the  State  law.  and 
any  other  agency  or  authority  with 
which  the  Secretary  has  an  a^^eement  to 
carry  out  any  of  the  provisions  of  the    ' 
Act. 

(ff)  "State  law"  means  the 
unemployment  compensation  law  of  a 
State  approved  by  the  Secretary  undet^<'  • 
section  3304  oi  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  3304). 

(gg)  "Suitable  work  "  means,  with 
respect  to  an  individual: 

(1)  Suitable  work  as  defined  in  the 
applicable  State  law  for  claimants  for 
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regular  compensation  (as  defined  in 
paragraph  (kk)(l)  of  this  section);  or 

(2)  Suitable  work  as  defined  in  the 
applicable  State  law  provisions 
consistent  with  section  202(a)(3)  of  the 
Federal-State  Extended  Unemployment 
Compensation  Act  of  1970;  whichever  is 
applicable,  but  does  not  in  any  case 
include  self-employment  or  employment 
as  an  independent  contractor. 

(hh)  'Total  separation"  means  a  layoff 
or  severance  of  an  individual  from 
employment  with  a  firm  in  which,  or  in  a 
subdivision  of  which,  adversely  affected 
employment  exists. 

(ii)  'Trade  adjustment  assistance" 
("TAA")  means  the  services  and 
allowances  provided  for  achieving 
reemployment  of  adversely  affected 
workers,  including  TRA,  training  and 
other  reemployment  services,  and  job 
search  allowances  and  relocation 
allowances. 

(jj)  "Trade  readjustment  allowance" 
{"TRA")  means  a  weekly  allowance 
payable  to  an  adversely  affected  worker 
with  respect  to  such  worker's 
unemployment  under  Subpart  B  of  this 
Part  617. 

(kk)  "Unemployment  insurance" 
("UI")  means  the  unemployment 
compensation  payable  to  an  individual 
under  any  State  law  or  Federal 
unemployment  compensation  law,     , 
including  chapter  85,  title  5  of  the  United 
States  Code,  and  the  Railroad 
Unemployment  Insurance  Act.  "UI" 
includes  "regular  compensation," 
"additional  compensation,"  "extended 
compensation,"  and  "federal 
supplemental  compensation,"  defined  as 
follows: 

(1)  "Regular  compensation"  means 
unemployment  compensation  payable  to 
an  individual  under  any  State  law.  and, 
when  so  payable,  includes 
unemployment  compensation  payable 
pursuant  to  chapter  85.  title  5  of  the 
United  States  Code,  but  does  not  include 
extended  compensation,  additional 
compensation,  or  federal  supplemental 
compensation: 

(2)  "Additional  compensation"  means 
unemployment  compensation  totally 
financed  by  a  State  and  payable  under  a 
State  law  by  reason  of  conditions  of 
high  unemployment  or  by  reason  of 
other  special  factors  and.  when  so 
payable,  includes  unemployment 
compensation  payable  pursuant  to 
chapter  85,  title  5  of  the  United  States 
Code;  and 

(3)  "Extended  compensation"  means 
the  extended  unemployment 
compensation  payable  to  an  individual 
for  weeks  of  unemployment  which  begin 
in  an  Extended  Benefit  Period,  under 
those  provisions  of  a  State  law  which 
satisfy  the  requirements  of  the  Federal- 


Stale  Extended  Unemployment 
Compensation  Act  of  1970  and 
regulations  governing  the  payment  of 
extended  unemployment  compensation, 
and,  when  so  payable,  includes 
unemployment  compensation  payable 
pursuant  to  chapter  85.  title  5  of  the 
United  States  Code,  but  does  not  include 
regular  compensation,  additional 
compensation,  or  federal  supplemental 
compensation.  Extended  compensation 
is  also  referred  to  in  this  Part  617  as 
Extended  Benefits  or  EB. 

(4)  "Federal  supplemental 
compensation"  means  the  supplemental 
unemployment  compensation  payable  to 
an  individual  under  the  Federal 
Supplemental  Compensation  Act  of 
1982.  Federal  supplemental 
compensation  is  also  referred  to  in  this 
Part  617  as  FSC. 

(II)  "Wages"  means  all  compensation 
for  employment  for  an  employer, 
including  commissions,  bonuses,  and  the 
cash  value  of  all  compensation  in  a 
medium  other  than  cash. 

(mm)  "Week"  means  a  week  as 
defined  in  the  applicable  State  law. 

(nn)  "Week  of  unemployment"  means 
a  week  of  total,  part  total,  or  partial 
unemployment  as  determined  under  the 
applicable  State  law  or  Federal 
unemployment  compensation  law. 

§  617.4    Benefit  information  to  workers. 

(a)  Providing  information  to  workers. 
State  agencies  shaU  provide  full 
information  to  workers  about  the  benefit 
allowances,  training,  and  other 
employment  services  available  under 
Subparts  B  through  E  of  this  Part  617 
and  about  the  petition  and  application 
procedures,  and  the  appropriate  filing 
dates,  for  such  allowances,  training  and 
services. 

(b)  Providing  assistance  to  workers. 
State  agencies  shall  provide  whatever 
assistance  is  necessary  to  enable  groups 
of  workers,  includihg  unorganized 
workers,  to  prepare  petitions  or 
applications  for  program  benefits. 

(c)  Providing  information  to  State 
vocational  education  agencies.  State 
agencies  shall  inform  the  State  Board  for 
Vocational  Education  or  equivalent 
agency  and  other  public  or  private 
agencies,  institutions,  and  employers,  as 
appropriate,  of  each  certification  issued 
under  section  223  of  the  Act  and  of 
projections,  if  available,  of  the  needs  for 
training  under  section  236  of  the  Act  as 
a  result  of  such  certification. 

Subpart  B— Trad«  ReadjustnrMnt 
Allowances  (TRA) 

S  617.10    Applications  for  TRA. 

(a)  Before  and  after  certification.  An 
individual  covered  under  a  certification 


or  a  petition  for  certifichtion  may  apply 
to  a  State  agency  for  TRA.  A 
determination  shall  be  made  at  any  time 
to  the  extent  necessary  to  establish  or 
protect  an  individual's  entitlement  to 
TRA  or  other  TAA,  but  no  payment  of 
TRA  or  other  TAA  may  be  made  by  a 
State  agency  until  a  certification  is 
made  and  the  State  agency  determines 
that  the  individual  is  covered 
thereunder. 

(b)  Timing  of  applications.  An  initial 
application  for  TRA,  and  applications 
for  TRA  for  weeks  of  unemployment 
beginning  before  the  initial  application 
for  TRA  is  filed,  may  be  filed  within  a 
reasonable  period  of  time  after 
publication  of  the  determination 
certifying  the  appropriate  group  of 
workers  under  section  223  of  the  Act. 
However,  an  application  for  TRA  for  a 
week  of  unemployment  beginning  after 
the  initial  application  is  filed  shall  be 
filed  within  the  time  limit  applicable  to 
claims  for  regular  compensation  under 
the  applicable  State  law.  For  purposes 
of  this  paragraph  (b),  a  reasonable 
period  of  time  means  such  period  of  lime 
as  the  individual  had  good  cause  for  not 
filing  earlier,  which  shall  include,  but 
not  be  limited  to,  the  individual's  lack  of 
knowledge  of  the  certification  or 
misinformation  supplied  the  individual 
by  the  State  agency. 

(c)  Applicable  procedures. 
Applications  shall  be  filed  in 
accordance  with  this  Subpart  B  and  on 
forms  which  shall  be  furnished  to 
individuals  by  the  State  agency.  The 
procedures  for  reporting  and  filing 
applications  for  TRA  shall  be  consistent 
with  this  Part  617  and  the  Secretary's 
"Standard  for  Claim  Filing.  Claimant 
Reporting.  Job  Finding  and  Employment 
Services".  Employment  Security 
Manual,  Part  V.  sections  5000  et  seq. 
which  is  available  at  all  State 
Employment  Security  agencies. 

S  617.11    Ouaitfying  requirements  for  TRA. 

(a)  Basic  qualifying  requirements  for 
entitlement.  To  qualify  for  TRA  for  any 
week  of  unemployment,  an  individual 
must  meet  each  of  the  following 
requirements  of  paragraphs  (a)(1) 
through  (a)(6)  of  this  section: 

(1)  Certification.  The  individual  must 
be  an  adversely  affected  worker 
covered  under  a  certification. 

(2)  Separation.  The  individual's  first 
qualifying  separation  before  application 
for  TRA  must  occur 

(i)  On  or  after  the  impact  date: 
(ii)  Before  the  expiration  of  the  two- 
year  period  beginning  on  the  date  of  the 
certification;  and 

(iii)  Before  the  termination  date,  if 
any,  of  the  certification. 
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(3)  Wages  and  empioyment.  (i)  In  the 
52-week  period  ending  with  the  week  of 
the  individual's  first  qualifying 
separation,  the  individual jnust  have 
had  at  least  26  weeks  of  employment  at 
wages  of  $30  or  more  a  week  in 
adversely  affected  employment  with  a 
single  firm  or  subdrvision  of  a  firm. 
Evidence  that  an  individual  meets  this 
requirement  shall  be  obtained  as 
provided  in  fi  817.12.  Employment  and 
wages  covered  under  more  than  one 
certification  can  not  be  combined  to 
qualify  for  TRA. 

(ii)(A)  For  purposes  of  tbis  paragFafrfi 
(a)(3).  any  week  in  which  such 
individual: 

[1)  is  on  eaipioyer-autiiorized  leave 
from  such  adversely  affected 
employment  for  purposes  of  vacation, 
sickness,  injory.  maternity,  or  inactnre 
duty  or  active  cbty  military  service  for 
training: 

(2)  Does  not  work  in  such  adversely 
affected  employmect  becaase  of  a 
disability  compensable  laider  a  workers' 
compensation  law  or  plan  of  a  State  or 
the  United  States:  or 

[3]  Had  adversely  afiectcd 
employment  inteiTupted  to  serve  as  a 
full-time  represeatative  of  a  labor 
organization  in  such  Arm  or  subdivision: 
shall  be  treated  as  a  week  of 
enaplqyBMBt  at  waqei  of  $30  or  more; 

(ET)  Provided.  That  not  more  than  the 
following  number  of  weeks  may  be 
treated  as  such  weeks  of  employment — 

[1]  3  weeka  if  na weeks  d^cribed  in 
paragraph  (a)(3)(ii)(AK2)  of  this  section 
occurred  during  the  52-week  period 
concerned;  or 

[2)  7  weeks  if  all  are  weeks  described 
in  para^aph  (a)(3)(iiMAK^)  of  this 
section;  or 

[3]  7  weeks  in  the  case  of  weeks 
described  in  Paragraphs  (a)(3)(ii)(A)  \2) 
and  [1]  or  (J)  of  this  section,  or  both, 
excefH  that  not  more  than  3  of  such 
weeks  may  be  other  than  weeks 
described  in  paragraph  (aM3Kii)(A){2)  of 
this  section. 

(iii)  Wages  and  employment 
creditable  under  paragraph  (a)(3}  of  this 
section  shall  not  include  employmmt  or 
wages  earned  or  paid  for  employment, 
which  is  contrary  to  or  prohibited  by 
any  Federal  law. 

(4)  Entitlement  to  UI.  The  individual 
must  have  been  entitled  to  (or  would  be 
entitled  to  if  the  individtial  applied 
thereibr)  UI  for  a  week  within  the 
benefit  period: 

(i)  hi  which  the  individuars  first 
qualifying  separation  occurred;  or 

tii)  Which  began  (or  would  have 
begun)  by  reason  of  the  filing  of  a  claim 
tor  UI  by  the  individual  af^er  such  first 
qualifying  separatioii. 


(5)  Exhavstion  of  UI.  The  individual 
must: 

(i)  Have  exhausted  aQ  rights  to  any  UI 
to  which  the  individual  was  entitled  (or 
would  be  entitled  if  the  individual 
applied  therefor);  and 

(ii)  Not  have  an  unexpired  waiting 
period  applicable  to  the  individual  for 
any  such  UI. 

(6)  EB  work  test. 

(i)  The  individual  must: 

(A)  Accept  any  ofter  of  suitable  work, 
as  defined  in  S  617.3(gg}.  and  actually 
apply  for  any  suitable  work  the 
individual  is  referred  to  by  the  State 
agency:  and 

(B)  Actively  engage  in  seeking  woA 
and  furnish  the  State  ageacy  tangible 
evidence  of  such  efforts  each  week;  aad 

(C)  Register  for  work  and  be  referred 
by  the  State  agency  to  saitahle  work  in 
accordance  with  the  provisions  of  the 
applicable  State  law  which  apply  to  EB 
claimants  and  which  are  consistent  with 
section  202(a)(3)  of  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  197a 

(ii)  The  EB  woric  test  shall  apply  to  an 
individual  only  for  weeks  beginnmg 
after  the  date  the  individaat  fites  an 
initial  TAA  application. 

(b]  First  week  of  eligibHity.  The  first 
week  of  eligibility  for  TRA  shall  be  the 
later  of: 

(1)  The  first  week  beginning  more  than 
60  days  after  the  date  of  the  filing  of  the 
petition  which  resulted  in  the 
certification  mider  which  the  individual 
is  covered;  or 

(2)  The  first  week  begiiming  after  the 
individual's  first  exhaustion  of  UI  (as 
provided  in  paragraph  (a)(5)  of  this 
section)  following  the  individual's  first 
qualifying  separation  (as  provided  in 
paragraph  (a)(2)  of  this  section). 

$617.12    EvManoeofquaHficatioii. 

(a)  State  agency  action.  When  an 
individual  apphes  for  TRA,  the  State 
agency  having  jurisdiction  under 

S  617.50(a)  shall  obtain  information 
necessary  to  establish: 

(1)  Whether  the  individual  meets  the 
qualifying  requirements  in  \  617.11; 

(2)  "The  individual's  average  weekly 
wage;  and 

(3)  For  an  individual  claiming  to  be 
partially  separated,  the  average  weekly 
hours  and  average  weekly  wage  in 
adversely  affected  employment. 

(b)  Insufficient  data.  If  information 
specified  in  paragraph  (a)  of  this  section 
is  not  available  from  State  agency 
records  or  from  any  employer,  the  State 
agency  shall  require  the  individual  to 
submit  a  signed  statement  setting  forth 
such  information  as  may  be  required  for 
the  State  agency  to  make  the 


determinations  required  by  paragraph  ' 
(a)  of  this  section.  : 

(c)  VerificaUon.  A  statement  made 
under  paragraph  (b)  of  this  section  shaU 
be  certified  by  the  individual  to  be  true 
to  the  best  of  the  individual's  knowledge 
and  belief  and  shall  be  supported  by 
evidence  such  as  Forms  W-2,  paycheck 
stubs,  union  records,  income  tax  returns, 
or  statements  of  fellow  workers,  and 
shall  be  verified  by  the  employer.      .- 

(d)  Determinations.  The  State  agency 
shall  make  the  necessary  determinations , 
on  the  basis  of  information  obtained 
pursuant  to  this  section,  except  that  if. 
after  reviewing  information  obtained 
under  paragraph  (b)  of  this  section 
against  otiner  available  data,  including 
agency  records,  it  concludes  that  such 
information  is  not  reasonably  accurate. 

it  shall  make  appropriate  adjustments 
and  shall  make  the  determination  on  the 
basis  of  the  adjusted  data. 

S  617.13    Weekly  amounts  of  TRA. 

(a)  Regular  alkmance.  The  amount  of 
TRA  payable  for  a  week  of  total 
unemployment  (including  a  week  of 
training  approved  under  Subpart  C  of 
this  Part  617  or  under  the  provisions  of 
the  applicable  State  law)  shall  be  an 
amount  equal  to  the  most  recent  weekly 
benefit  amount  of  UI  (including 
dependents'  allowances)  payable  to  the 
individual  for  a  week  of  total 
unemployment  preceding  the 
individual's  first  exhaustion  of  UI 
following  the  individuafs  first  qualifying 
separation:  Provided,  thatin  a  State  in 
which  weeks  of  UI  are  paid  in  varying 
amounts  related  to  wages  with  separate 
employers,  the  weekly  amount  of  TRA 
shall  be  calculated  as  it  would  be  to  pay 
extended  compensation:  Provided, 
further,  that  where  a  State  calculates  a 
base  amount  of  UI  and  calculates 
dependents'  allowances  on  a  weekly 
supplemental  basis.  TRA  weekly  benefit 
amotmts  shall  be  calculated  in  the  same 
manner  and  under  the  same  terms  and 
conditions  as  apply  to  claimants  for  UI. 
except  that  the  base  amount  shall  not 
change. 

(b)  Increased  allowance.  An 
individual  in  training  approved  under 
Subpart  C  of  this  Part  617  who  is 
thereby  entitled  for  any  week  to  TRA 
and  a  training  allowance  under  any 
other  Federal  law  for  the'training  of 
workers  shall  be  paid  in  the  amount 
computed  under  paragraph  (a)  of  this 
section  or,  if  greater,  the  amount  to 
which  the  individual  would  be  entitled 
under  such  other  Federal  law  if  the 
individual  applied  for  such  allowance.  < 
as  provided  in  section  232(b)  of  the  Act. 
A  payment  under  this  paragraph  (b) 
shall  be  in  lieu  of  any  training  allowance 
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to  which  the  individual  is  entitled  under 
such  other  Federal  law. 

(c)  Reduction  of  amount.  An  amount 
of  TRA  payable  under  paragraph  (a)  or 
(b)  of  this  section  for  any  week  shall  be 
reduced  (but  not  below  zero)  by: 

(1)  Income  that  is  deductible  from  Ul 
under  the  disqualifying  income 
provisions  of  the  applicable  State  law  or 
Federal  unemployment  compensation 
law; 

(2)  The  amount  of  a  training 
allowance  (other  than  a  training  \ 
allowance  referred  to  in  paragraph  (b)  oK 
this  section)  under  any  Federal  law  that 
the  individual  receives  for  such  week,  as 
provided  in  section  232(c)  of  the  Act. 
This  paragraph  (c)  shall  apply  to 
Veterans  Education  Assistance.  Pell 
Grants.  Supplemental  Educational 
Opportunity  Grants,  and  other  training 
allowances  under  any  Federal  law  other 
than  for  the  training  of  workers:  and 

(3)  Any  amount  that  would  be 
deductible  from  UI  for  days  of  absence 
from  training  under  the  provisions  of  the 
applicable  State  law  which  apply  to 
individuals  in  approved  training. 

§617.14    Maximum  amount  of  TRA. 

(a)  General  rule.  Except  as  provided 
under  paragraph  (b)  of  this  section,  the 
maximum  amount  of  TRA  payable  to  an 
individual  under  a  certification  shall  be 
the  amount  determined  by: 

(1)  Multiplying  by  52  the  weekly 
amount  of  TRA  payable  to  such 
individual  for  a  week  of  total 
unemployment,  as  determined  under 
§  617.13(a);  and 

(2)  Subtracting  from  the  product 
derived  under  paragraph  (a)(1)  of  this 
section,  the  total  sum  of  Ol  to  which  the 
individual  was  entitled  (or  would  have 
been  entitled  if  the  individual  had 
applied  therefor)  in  the  individual's  first 
benefit  period  described  in 

§  617.11(a)(4). 

(b)  Exceptions.  The  maximum  amount 
of  TRA  determined  under  paragraph  (a) 
of  this  section  will  not  include: 

(1)  The  amount  of  dependents' 
allowances  paid  as  a  supplement  to  the 
base  weekly  amount  determined  under 
§  617.13(a): 

(2)  The  amount  of  the  difference 
between  the  individual's  weekly 
increased  allowances  determined  under 
S  617.13(b)  and  the  individual's  weekly 
amount  determined  under  §  617.13(a); 
and 

(3)  The  amounts  paid  for  additional 
weeks  determined  under  §  617.15(b): 
but  nothing  in  this  paragraph  (b)  shall 
affect  an  individual's  eligibility  for  such 
supplemental,  increased  or  additional 
allowances. 

(c)  Reduction  for  Federal  training 
allowance.  (1)  If  a  training  allowance 


referred  to  in  9  617.13(c)(2)  is  paid  to  an 
individual  for  any  week  of 
unemployment  with  respect  to  which  the 
individual  would  be  entitled 
(determined  without  regard  to  any 
disqualification  under  §  617.18(b)(2))  to 
TRA,  if  the  individual  applied  for  TRA 
for  such  week,  each  week  shall  be 
deducted  from  the  total  number  of 
weeks  of  TRA  otherwise  payable  to  the 
individual. 

(2)  If  the  training  allowance  referred 
to  in  paragraph  (c)(1)  of  this  section  is 
less  than  the  amount  of  TRA  otherwise 
payable  to  the  individual  for  such  week, 
the  individual  shall,  when  the  individual 
applies  for  TRA  for  such  week,  be  paid 
TTIA  in  an  amount  not  to  exceed  the 
amount  equal  to  the  difference  between 
the  individual's  regular  weekly  TRA 
amount,  as  determined  under 
§  617.13(a).  and  the  amount  of  the 
training  allowance  paid  to  the  individual 
for  such  week,  as  provided  in  section 
232(c)  of  the  Act. 

§617.15    Duration  of  TRA. 

(a)  Basic  weeks.  An  individual  shall 
not  be  paid  basic  TRA  for  any  week 
after  the  52-week  eligibility  period 
beginning  with  the  first  week  following 
the  first  week  in  the  period  covered  by 
the  certification  with  respect  to  which 
the  individual  has  Hrst  exhausted  (as 
determined  under  §  617.11(a)(5))  all 
rights  to  regular  compensation. 

(b)  Additional  weeks.  (1)  TRA 
payments  may  be  paid  for  up  to  26 
additional  weeks  in  the  26-week 
eligibility  period  following  the  last  week 
of  entitlement  to  basic  TRA  otherwise 
payable  under  this  Part  617  to  an 
individual,  to  assist  the  individual  to 
complete  training  approved  under 
Subpart  C  of  this  Part  617.  However. 
TRA  shall  not  be  paid  for  a  week  under 
the  provisions  of  this  paragraph  (b) 
unless  the  individual  attends  training 
during  such  week. 

(2)  To  be  eligible  for  TRA  for 
additional  weeks,  an  individual  must 
make  a  bona  flde  application  for  such 
training: 

(i)  Within  210  days  after  the  date  of 
the  first  certification  under  which  the 
individual  is  covered:  or 

(ii)  If  later,  within  210  days  after  the 
date  of  the  individual's  first  qualifying 
separation. 

(3)  No  payment  of  TRA  shall  be  made 
for  any  additional  week  unless  the 
individual  is  actually  engaged  in  training 
during  the  week  and  has  not  been 
determined  under  S  617.18(b)(2)  to  be 
failing  to  make  satisfactory  progress  in 
the  training. 

(c)  Limit.  In  no  case  may  an  individual 
receive  TRA  for  any  week  which  begins 
after  the  78-week  period  following  the 
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week  the  individual  has  first  exhausted 
(as  determined  under  S  617.11(a)(5))  all 
rights  to  regular  compensation. 

§617.16    AppHcaM*  State  law. 

(a)  What  law  governs.  The  applicable 
State  law  for  purposes  of  this  Subpart  B 
is  the  State  law  under  which  the 
individual: 

(1)  Is  currently  entitled  to  UI  (or 
would  be  entitled  if  the  individual 
applied  therefor):  or 

(2)  Has  most  recently  exhausted  all 
rights  to  any  UI  to  which  the  individual 
was  entitled  (or  would  be  entitled  if  the 
individual  applied  therefor). 

(b)  Change  of  law.  (1)  A  State  law 
determined  under  paragraph  (a)  of  this 
section  shall  remain  applicable  to  an 
individual  unless  the  individual 
becomes  entitled  to  UI  (or  would  be 
entitled  if  the  individual  applied 
therefor)  under  another  State  law. 

(2)  If  a  State  law  ceases  to  apply  to  an 
individual,  the  applicable  State  law 
thereafter  shall  be  the  law  of  the  State 
under  which  the  individual  became 
entitled  to  UI  (or  would  be  entitled  if  the 
individual  applied  therefor). 

(c)  UCFE-UCX  claimants.  If  an 
individual  is  entitled  to  UI  under  chapter 
85.  title  5  of  the  United  States  Code,  the 
applicable  State  law  for  purposes  of 
paragraphs  (a)  and  (b)  of  this  section  is 
the  law  of  the  State  to  which  the 
individual's  Federal  service  and  wages 
were  assigned  or  transferred  under  Part 
609  or  Part  614  of  this  chapter. 

(d)  RRUI  claimants.  If  an  individual  is 
entitled  to  UI  under  the  Railroad 
Unemployment  Insurance  Act.  the 
applicable  State  law  for  purposes  of 
paragraphs  (a)  and  (b)  of  this  section  is 
the  law  of  the  State  in  which  the 
individual's  first  qualifying  separation 
occurs. 

§  6 1 7. 1 7    A vailabiHty  and  activa  search  for 
work. 

An  individual  shall  not  be  paid  TRA 
for  any  week  of  unemployment  during 
which  the  individual  is  not  able  to  work 
or  is  unavailable  for  work  under  the 
applicable  State  law,  or  if  the  individual 
fails  or  refuses  to  make  an  active  search 
for  work  or  to  apply  for  or  accept  work 
or  to  accept  a  referral  to  work«under  the 
applicable  State  law,  including  the 
provisions  of  the  applicable  State  law 
which  apply  to  EB  claimants  and  which 
are  consistent  with  section  202(a)(3)  of 
the  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970.  This  section  shall  not  apply  to 
weeks  during  which  the  individual  is 
actually  undergoing  training  approved 
under  the  provisions  of  the  applicable 
State  law  or  under  Subpart  C  of  this  Part 


617.  unless  the  individual  is  determined 
to  be  ineligible  for  such  week  under  the 
applicable  State  law  or  %  617.18(b)(2). 

§617.18    Disqualtftcatlons. 

(a)  State  law  applies.  Except  as  stated 
in  paragraph  (b)  of  this  section  and 

S  617.55(b),  an  individuar  shall  not  be 
paid  TRA  for  any  week  of      '  ' 

unemployment  the  individual  is'dr 
would  be  disqualified  to  receive  UI 
under  the  disqualification  provisions  of 
the  applicable  State  law,  including  the 
provisions  of  the  applicable  State  law 
which  apply  to  EB  claimants  and  which 
are  consistent  with  section  202(a)(3)  of 
the  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970. 

(b)  Disqualification  of  trainees.  (1)  A 
State  law  shall  not  be  applied  )o 
disqualify  an  individual  from  receiving 
either  UI  or  TRA  because  the  individual: 

(i)  Is  undergoing  training  approved 
under  Subpart  C  of  this  Part  617;  or 

(ii)  Refuses  work  to  which  the 
individual  has  been  referred  by  the 
State  agency  if  such  work  would  require 
the  individual  to  discontinue  training  or, 
if  added  to  hours  of  training,  would 
occupy  the  individual  more  than  8  hours 
a  day  or  40  hours  a  week,  except  that 
this  paragraph  (b)(l)(ii)  does  not  apply 
to  an  individual  who  has  been  given 
notice  of  a  determination  of  ineligibility 
under  paragraph  (b)(2)  of  this  section 
unless  and  until  the  individual  enters  or 
resumes  and  makes  satisfactory 
progress  in  such  training;  or 

(iii)  Quits  work  if  the  individual  was 
employed  in  work  which  was  not 
suitable  employment,  as  described  in 
§  617.22(a)(1).  and  it  was  reasonable  and 
necessary  for  the  individual  to  quit  work 
to  begin  or  continue  training,  except  that 
this  paragraph  (b)(l)(iii)  does  not  apply 
to  an  individual  who  has  been  given 
notice  of  a  determination  of  ineligibility 
under  paragraph  (b)(2)  of  this  section 
unless  and  until  the  individual  enters  or 
resumes  and  makes  satisfactory 
progress  in  such  training. 

(2)  An  individual  who.  without  good 
cause,  refuses  to  accept  or  continue  or 
fails  to  make  satisfactory  progress  in 
training  approved  under  Subpart  C  of 
this  Part  617  shall  not  be  eligible  for 
basic  or  additional  TRA.  or  any  other 
payment  under  this  Part  617.  for  the 
week  of  such  occurrence  and  any  week 
thereafter  until  the  week  in  which  the 
individual  enters  or  resumes  and  makes 
satisfactory  progress  in  such  training. 
For  purposes  of  this  paragraph  (b).  good 
cause  means  such  reasons  as  would 
justify  an  individual's  conduct  when 
measured  by  conduct  expected  of  a 
reasonable  individual  in  like 
circumstances,  including  but  not  limited 


to  reasons  beyond  the  individual's 
control  and  reasons  related  to  the 
individual's  capability  to  make 
satisfactory  progress  in  or  continue 
training. 

Subpart  C— Reemployment  Services 

§617.20    Reaponsit>ilities  f or  ttM  deltvery 
of  reemployment  service*. 

(a)  State  agency  referral.  The  State 
agency  shall  be  responsible  for  referring 
adversely  affected  workers  to  the 
appropriate  office  for  reemployment..  .• ..  f 
services  when  such  individual: 

(1)  Expresses  interest  in  any 
reemployment  services  while  receiving 
UI:or 

(2)  Exhausts  all  rights  to  UI  and 
becomes  entitled  to  TRA. 

(b)  State  agency  responsibilities. 
State  agency  responsibilities  under  this 
Subpart  C  include,  but  are  not  limited  to: 

(1)  Registering  adversely  affected 
workers  for  work; 

(2)  Informing  adversely  affected 
workers  of  the  reemployment  services 
and  allowances  available  und^r  the  Act. 
the  application  procedures,  and  the 
filing  date  requirements  for  such 
reemployment  services  and  allowances; 

(3)  Determining  whether  suitable 
employment,  as  described  in 

§  ei7.22(a)(l),  is  available; 

(4)  Developing,  reviewing,  and 
updating,  when  necessary, 
reemployment  plans  for  adversely 
affected  workers; 

(5)  Providing  counseling,  testing, 
placement,  and  supportive  services; 

(6)  Providing  or  procuring  self-directed 
job  search  training; 

(7)  Providing  out-of-area  job  search 
and  relocation  assistance; 

(8)  Making  referrals  to  training; 

(9)  Locating,  approving  and  procuring 
training; 

(10)  Monitoring  the  provisions  of  the 
approved  training  program; 

(11)  Determining  which  occupations 
and  training  institutions  offer,  in  a  cost 
effective  manner,  a  reasonable 
expectation  of  employment  following 
such  training;  and 

(12)  Documenting  the  standards  and 
procedures  used  to  select  occupations 
and  training  institutions  in  which 
training  is  approved. 

§  6 1 7.2 1    Reemployment  services  and 
allowances. 

Reemployment  services  and 
allowances  under  this  Subpart  C  shall 
include,  as  appropriate,  the  following: 

(a)  Employment  registration.  To 
ensure,  so  far  as  practical,  that 
individuals  are  placed  in  jobs  which 
utilize  their  highest  skills  and  that 
applicants  qualified  for  job  openings  are 


appropriately  referred,  applications  for 
registration  shall  be  taken  on  adversely 
affected  workers  who  apply  for 
reemployment  services. 

(b)  Employment  counseling.  When 
local  job  opportunities  are  not  readily 
available,  counseling  shall  be  used  to 
assist  individuals  to  gain  a  better 
understanding  of  themselves  in  relation 
to  the  labor  market  so  that  they  can 
more  realistically  choose  or  change  an 
occupation  or  make  a  suitable  job 
adjustment. 

(c)  Vocational  testing.  Testing  shaH  be 
used  to  determine  which  individual 
skills  or  potentials  can  be  developed  by 
appropriate  training. 

[d]/db  development.  A  State  agency 
shall  develop  jobs  for  individuals  by 
soliciting  job  interviews  from  public  or 
private  employers  and  shall  work  with 
potential  employers  to  customize  or 
restructure  particular  jobs  to  meet 
individual  needs. 

(e)  Supportive  services.  Supportive 
services  shall  be  provided  so  individuals 
can  obtain  or  retain  employment  or 
participate  in  employment  and  training 
programs  leading  to  eventual  placement 
in  permanent  employment.  Such 
services  may  include  work  orientation, 
basic  education,  communication  skills, 
and  any  other  services  necessary  to 
prepare  an  individual  for  full 
employment  in  accordance  with  the 
individual's  capabilities  and 
employment  opportunities. 

(p  On-the-job  training  (OJT).  OJT  is 
training,  in  the  public  or  private  sector, 
and  may  be  provided  to  an  individual 
who  meets  the  conditions  for  approval 
of  training,  as  provided  in  §  617.22(a). 
and  who  has  been  hired  by  the 
employer,  while  the  individual  is 
engaged  in  productive  work  which 
provides  knowledge  or  skills  essential  to 
the  full  and  adequate  performance  of  the 
job. 

(g)  Classroom  training.  This  training 
activity  is  any  training  of  the  type 
normally  conducted  in  an  institutional 
setting,  including  vocational  education, 
and  may  be  provided  to  individuals  who 
meet  the  conditions  for  approval  of 
training,  as  provided  in  §  617.22(a),  to 
impart  technical  skills  and  information 
required  to  perform  a  specific  job  or 
group  of  jobs.  Training  designed  to 
enhance  the  employability  of  individuals 
by  upgrading  basic  skills,  through  the 
provision  of  courses  such  as  remedial 
education  or  English-as-a-second- 
language,  shall  be  considered  as 
supportive  services  under  paragraph  (e) 
of  this  section. 

(h)  Self-directed  job  search.  Self- 
directed  job  search  programs  shall  be 
initiated  to  assist  individuals  in 
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developing  skills  and  techniques  for 
finding  a  job.  Such  programs  vary  in 
design  and  operation  and  call  for  a 
carefully  structured  approach  to 
individual  needs.  There  are  basic 
elements  or  activities  common  to  all 
approaches.  These  include: 

[1]/ob  search  workshop.  A  short  (1-3 
days)  seminar  designed  to  provide 
participants  with  knowledge  on  how  to 
Tind  jobs,  including  labor  market 
information,  applicant  resume  writing, 
interviewing  techniques,  and  finding  job 
openings. 

(2  ]  fob  finding  club.  Encompasses  all 
elements  of  the  Job  Search  Workshop 
plus  a  period  (1-2  weeks)  of  structured, 
supervised  application  where 
participants  actually  seek  employment. 

[\)Job  search  allowances.  The 
individual,  if  eligible,  shall  be  provided 
job  search  allowances  under  Subpart  D 
of  this  Part  617  to  defray  the  cost  of 
seeking  employment  outside  of  the 
commuting  area. 

(j)  Relocation  allowances.  The 
individual,  if  eligible,  shall  be  provided 
relocation  allowances  under  Subpart  E 
of  this  Part  617  to  defray  the  cost  of 
moving  to  a  new  job  outside  of  the 
commuting  area. 

§617.23    Approrai  of  training. 

(a)  Conditions  for  approval.  Subject  to 
the  availability  of  funds  allocated  by  the 
Department  to  the  State  to  pay  for  the 
full  costs  of  training,  training  may  be 
approved  for  an  individual  adversely 
affected  worker  only  if  the  State  agency 
determines  that: 

(1)  No  suitable  employment  including 
technical  and  professional  employment 
is  available.  For  purposes  of  this  section, 
the  term  "suitable  employment"  means, 
with  respect  to  an  individual,  work  of  a 
substantially  equal  or  higher  skill  level 
than  the  individual's  past  adversely 
affected  employment,  and  wages  for 
such  work  at  not  less  than  80  percent  of 
the  individual's  average  weekly  wage: 

(2)  The  individual  would  benefit  from 
appropriate  training: 

(3)  There  is  a  reasonable  expectation 
(not  necessarily  a  prior  guarantee)  of 
employment  following  completion  of 
training: 

(4)  Approved  training  is  available  to 
the  individual  from  governmental 
agencies  or  private  sources,  which  may 
include  area  vocational  education 
schools  (as  defined  in  section  521(3)  of 
the  Carl  D.  Perkins  Vocational 
Education  Act)  and  employers;  and 

(5)  The  individual  is  qualified  to 
undertake  and  complete  such  training. 

(b)  Time  limits  for  commencing 
training.  An  individual  must  commence 
approved  training  within  60  days  after 
the  approval  date,  except  that  for  good 


cause  shown,  as  described  in 
§  617.18(b).  such  period  may  be 
extended  up  to  a  maximum  of  120  days 
after  the  date  of  such  approval. 

(c)  Approval  of  training  under  State 
law.  Training  approved  by  a  State 
agency  under  State  law  is  not  approved 
training  under  this  Part  617.  If  the  State 
agency  subsequently  determines  that  the 
individual  and  course  of  training  meet 
the  requirements  of  this  Part  617  and 
training  is  approved,  the  costs  of  such 
training  incurred  after  such  approval 
shall  be  paid  under  this  Part  617.  No 
reimbursement  shall  be  authorized  for 
any  costs  incurred  for  any  period  prior 
to  the  approval  of  training,  under  this 
Part  617,  except  in  the  case  of  a 
redetermmation  or  decision  reversing  a 
determination  denying  approval  of 
training  under  this  Part  617. 

(d)  Applications.  Applications  for. 
selection  for,  approval  of,  or  referral  to 
training  shall  be  filed  in  accordance 
with  this  Subpart  C  and  on  forms  which 
shall  be  furnished  to  individuals  by  the 
State  agency. 

(e)  Determinations.  Selection  for, 
approval  of.  or  referral  of  an  individual 
to  training  under  this  Subpart  C  or  a 
decision  with  respect  to  any  specific 
training  or  non-selection,  non-approval 
or  non-referral  for  any  reason  shall  be  a 
determination  to  which  §S  617.50  and 
617.51  apply. 

(f)  Length  of  training  and  hours  of 
attendance.  The  State  agency  shall 
determine  the  appropriateness  of  the 
length  of  training  and  the  hours  of 
attendance  as  follows: 

(1)  The  training  shall  be  of  suitable 
duration  to  achieve  the  desired  skill 
level  in  the  shortest  possible  time; 

(2)  No  approved  training  program 
shall  exceed  104  weeks:  and 

(3)  The  hours  and  days  in  a  week  of 
attendance  shall  be  in  accordance  with 
procedures  established  by  the  State 
agency  and  with  established  hours  and 
days  commensurate  with  the  course  as 
determined  by  the  training  facility. 

(g)  Training  of  reemployed  workers. 
Adversely  affected  workers  who  obtain 
new  employment  which  is  not  suitable 
employment,  as  described  in 

9  617.22(a)(1).  and  have  been  approved 
for  training  may  elect  ta- 

(1)  Terminate  their  jobs,  or 

(2)  Continue  in  full-  or  part-time 
employment  to  undertake  such  training, 
and  shall  not  be  subject  to  ineligibility 
or  disqualification  for  UI  or  TRA  as  a 
result  of  such  termination  or  reduction 
in  employment. 

(h)  Fees  prohibited.  In  no  case  shall 
an  individual  be  approved  for  training 
under  this  Subpart  C  for  which  the 
individual  is  required  to  pay  a  f ee  cnt 
tuitioa 


§  6 1 7.23    Selection  ol  training  metttods 
and  programs. 

(a)  State  agency  responsibilities.  If 
suitable  employment  as  described  in 

S  617.22(a)(1).  is  not  otherwise  available 
to  an  individual  or  group  of  individuals, 
it  is  the  responsibility  of  the  State 
agency  to  explore,  identify,  develop  and 
secure  training  opportunities  and  to 
establish  linkages  with  other  public  and 
private  agencies.  Private  Industry 
Councils  (PICs).  employers,  and  Job 
Training  Partnership  Act  (JTPA)  service 
delivery  £u-ea  (SOA)  grant  recipients,  as 
appropriate,  which  return  adversely 
affected  workers  to  employment  as  soon 
as  possible. 

(b)  Firm-specific  retraining  program. 
To  the  extent  practicable  before 
referring  an  adversely  affected  worker 
to  approved  training,  the  State  agency 
shall  consult  with  the  individual's 
adversely  affected  Firm  and  certified  or 
recognized  union,  or  other  authorized 
representative,  to  develop  a  retraining 
program  that  meets  the  firm's  staffing 
needs  and  preserves  or  restores  the 
employment  relationship  between  the 
individual  and  the  firm.  The  fact  that 
there  is  no  need  by  other  employers  in 
the  area  for  individuals  in  a  specific 
occupation  for  which  training  is 
undertaken  shall  not  preclude  the 
development  of  an  individual  retraining 
program  for  such  occupation  with  the 
adversely  affected  firm. 

(c)  Methods  of  training.  Adversely 
affected  workers  may  be  provided  either 
one  or  a  combination  of  the  following 
methods  of  training: 

(1)  Insofar  as  possible,  priority  will  be 
given  to  on-the-job  training,  which 
includes  related  education  necessary  to 
acquire  skills  needed  for  a  position 
within  a  particular  occupation.  In  the 
firm  or  elsewhere  pursuant  to  5§  617.24. 
617.25.  and  617.26,  including  training  for 
which  the  firm  pays  the  costs.  This 
ensures  that  on-the-job  training  provides 
the  skills  necessary  for  the  individual  to 
obtain  employment  in  an  occupation 
rather  than  a  particular  job  at  a  specific 
site:  and 

(2)  Institutional  training,  with  priority 
given  to  providing  the  training  in  public 
area  vocational  education  schools  if  it  is 
determined  that  such  schools  are  at 
least  as  effective  and  efficient  as  other 
institutional  alternatives,  pursuant  to 
§S  617.24. 617.25.  and  617.2& 

(d)  Standards  and  procedures.  The 
State  agency  shall  document  the 
standards  and  procedures  used  to  select 
occupations  and  trammg  institutions  in 
which  training  is  approved.  Such 
occupations  and  trainii^  shall  offer  a 
reasoaable  expectation  (not  necessarily 


a  prior  guarantee)  of  employment 
following  such  training. 

(1)  Standards.  The  State  agency  shall 
approve  training  in  occupations  for 
which  an  identifiable  demand  exists 
either  in  the  local  labor  market  or  in 
other  labor  markets  for  which  relocation 
planning  has  been  implemented.  If 
practicable,  placement  rates  and 
employer  reviews  of  curriculum  shall  be 
used  as  guides  in  the  selection  of 
training  institutions. 

(2)  Procedures.  In  determining  the 
types  of  training  to  be  provided,  the 
State  agency  shall  consult  with  local 
employers,  appropriate  labor 
organizations.  Job  Service  Improvement 
Program  Committees.  JTPA  SDA  grant 
recipients.  PICs,  local  educational 
organizations,  local  apprenticeship 
programs,  local  advisory  councils 
established  under  the  Carl  D.  Perkins 
Vocational  Education  Act,  and  post- 
secondary  institutions. 

(3)  Exclusions.  In  determining  suitable 
training  the  State  agency  shall  exclude 
certain  occupations,  where: 

(i)  Lack  of  employment  opportunities 
exist  as  substantiated  by  job  orders  and 
other  pertinent  labor  market  data:  or 

(ii)  The  occupation  pro^des  no 
reasonable  expectation  of  permanent 
employment. 

(617.24    Preferred  training. 

When  a  State  agency  refers  an 
adversely  affected  worker  for  training, 
the  State  agency  shall  attempt  to  obtain 
such  training  at  no  cost  through: 

(a)  On-the-job  training  offered  by  an 
employer 

(b)  Area  vocational  education  schools, 
as  defined  in  section  521(3)  of  the  Carl 
D.  Perkins  Vocational  Education  Act; 

(c)  The  JTPA  SDA  grant  recipient:  or 

(d)  Any  other  applicable  law,  if 
preferred  training  under  paragraph  (a), 
(b)  or  (c)  of  this  section  cannot  be 
provided  within  a  reasonable  period  of 
time. 

S  617.25    PurctMMed  training. 

If  the  State  agency  determines  that 
placement  of  an  adversely  affected 
worker  in  preferred  training  under 
S  817.24  cannot  be  accomplished,  the 
State  agency  shall  attempt  to  make 
arrangements  or  enter  into  agreements 
to  purchase  training  or  provide  for 
reimbursement  of  the  cost  of  training 
through: 

(a)  On-the-job  training  offered  by  an 
employer 

(b)  Area  vocational  education  schools, 
as  defined  in  section  521(3]  of  the  Carl 
D.  Perkins  Vocational  Education  Act; 

(c)  The  JTPA  SDA  grant  recipient;  or 

(d)  Any  other  applicable  law.  if 
purchased  training  under  paragraph  (a), 


(b)  or  (c)  of  this  section  cannot  be 
provided  within  a  reasonable  period  of 
time. 

§617.26    Approval  Of  other  training. 
iTKiuding  interstate. 

(a)  Liable  State.  A  State  may  approve 
and  purchase  for  an  adversely  affected 
worker  any  other  training,  including  on- 
the-job  training  or  institutional 
vocational  training,  if: 

(1)  Circimistances  preclude  referral  to 
training  under  9  617.24  or  9  617.25;  and 

(2)  If  institutional  vocational  training, 
the  training  has  been  approved  by  the 
State  vocational  education  agency  as 
meeting  the  standards  of  adequacy 
required  by  the  applicable  law;  and 

(3)  The  approval  conditions  in  9  817.22 
are  met. 

(b)  Agent  State.  The  State  agency 
performing  as  an  agent  State  shall  be 
responsible  for  selection  and  approval 
of  training  under  99  617.22.  617.24.  and 
617.25.  The  agent  State  agency  will  pay 
any  training  related  cost,  including 
subsistence  and  transportation.  The 
liable  State  agency  is  responsible  for 
determining  eligibility  for  TRA,  and  job 
search  and  relocation  allowances.  The 
agent  State  shall  assist  the  individual  in 
applying  for  such  allowances. 

f  617.27    SutMistence  payments. 

(a)  Eligibility.  A  trainee  under  this 
Subpart  C  shall  be  afforded 
supplemental  assistance  necessary  to 
pay  costs  of  separate  maintenance  when 
the  training  facility  is  located  outside 
the  commuting  area,  but  may  not  receive 
such  supplemental  assistance  for  any 
period  for  which  the  trainee  receives 
such  a  payment  under  the  JTPA,  or  any 
other  law,  or  for  any  day  referred  to 
under  9  617.28(c)(3)  pursuant  to  which  a 
transportation  allowance  is  payable  to 
the  individual,  or  to  the  extent  the 
individual  is  entitled  to  be  paid  or 
reimbursed  for  such  expenses  from  any 
other  source. 

(b)  Amount.  Subsistence  payments., 
shall  not  exceed  the  lesser  of:  :■•■.*. 

(1)  The  individual's  actual  per  diem 
expenses  for  subsistence;  or 

(2)  50  percent  of  the  prevailing  per 
diem  rate  authorized  under  the  Federal 
travel  regulations  {see  41  CFR  Part  101- 
7)  for  the  locale  of  the  training. 

(c)  Applications.  Applications  for 
subsistence  payments  shall  be  filed  in 
accordance  with  this  Subpart  C  and  on 
forms  which  shall  be  furnished  to 
trainees  by  the  State  agency.  Such 
payments  shall  be  made  on  completion 
of  a  week  of  training,  except  that  at  the 
beginning  of  a  training  project  a  State 
agency  may  advance  a  payment  for  a 
week  if  it  determines  that  such  advance 
is  necessary  to  enable  a  trainee  to 


accept  training.  An  adjustment  shall  be 
made  if  the  amount  of  an  advance  is  less 
or  more  than  the  amount  to  which  the 
trainee  is  entiUed  under  paragraph  (b)  of 
this  section.  A  determination  as  to  an 
application  made  under  this  section 
shall  be  subject  to  99  617.50  and  617.51. 

(d)  Unexcused  absences.  No 
subsistence  payment  shall  be  made  to 
an  individual  for  any  day  of  unexcused 
absence  as  certified  by  the  responsible 
training  facility. 

9  617.26    Transportation  payments. 

(a)  Eligibility.  A  trainee  under  this 
Subpart  C  shall  be  afforded 
supplemental  assistance  necessary  to 
pay  transportation  expenses  if  the 
training  is  outside  the  commuting  area, 
but  may  not  receive  such  assistance  if 
transportation  is  arranged  for  the 
trainee  as  part  of  a  group  and  paid  for 
by  the  State  agency  or  to  the  extent  the 
trainee  receives  a  payment  of 
transportation  expenses  under  another 
Federal  law.  or  to  the  extent  the 
individual  is  entitled  to  be  paid  or 
reimbursed  for  such  expenses  from  any 
other  source.  , 

(b)  Amount  A  transportation 
allowance  shall  not  exceed  the  lesser  of: 

(1)  The  actual  cost  for  travel  by  the 
least  expensive  means  of  transportation 
reasonably  available  between  the 
trainee's  home  and  the  training  facility; 
or 

(2)  The  cost  per  mile  at  the  prevailing 
mileage  rate  authorized  under  the 
Federal  travel  regulations.  See  41  CFR 
Part  101-7. 

(c)  Travel  included.  Travel  for  which 
a  transportation  allowance  shall  be  paid 
includes  travel: 

(1)  At  the  beginning  and  end  of  the 
training  program; 

(2)  When  the  trainee  fails  for  good 
cause,  as  described  in  9  617.18(b)(2).  to 
complete  the  training  program;  and 

(3)  For  daily  commuting,  in  lieu  of 
subsistence,  but  not  exceeding  the 
amount  otherwise  payable  as 
subsistence  for  each  day  of  commuting. 

(d)  Applications.  Applications  for 
transportation  payments  shall  be  filed  in 
accordance  with  this  Subpart  C  and  on 
forms  which  shall  be  furnished  to 
trainees  by  the  State  agency.  Payments 
may  be  made  in  advance.  An 
adjustment  shall  be  made  if  the  amount 
of  an  advance  is  less  or  more  than  the 
amount  to  which  the  trainee  is  entitled 
under  paragraph  (b)  of  this  section.  A 
determination  as  to  an  application  made 
under  this  section  shall  be  subject  to 

99  617.50  and  617.51. 
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§617.29    AppUcstlon  Of  EB  ivorii  tMt 

(a)  Registration  for  employment. 
Adversely  affected  wror kers  who  have 
exhausted  all  rights  to  UI  and  who 
otherwise  qualify  for  TRA  under 

S  617.11,  shall,  except  as  provided  in 
paragraph  (b)  of  this  section: 

(1)  Register  for  work  and  be  referred 
to  work  by  the  State  agency  in  the  same 
manner  as  required  for  EB  claimants 
under  the  applicable  State  law 
provisions  which  are  consistent  with 
section  202(a)(3)  of  the  Federal-State 
Extended  Unemplojrmenl  Compensation 
Act  of  1970:  and 

(2)  Be  subject  to  the  work  test 
requirements  for  EB  claimants  under  the 
applicable  State  law  provisions  which 
are  consistent  with  section  202(a)(3)  of 
the  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970. 

(b)  Exceptions.  Paragraph  (a)  of  this 
section  shall  not  apply  to  any  week  an 
individual  is  undergoing  training 
approved  under  this  Subpart  C 

Subpart  D — Job  Search  AHowances 

§617.30    General. 

A  job  search  allowance  shall  be 
granted  an  adversely  affected  worker  to 
assist  the  individual  in  securing  a  job 
within  the  United  States  as  provided  in 
this  Subpart  D. 

§  617.31     Applications. 

(a)  Forms.  Applications  for  job  search 
allowances  shall  be  filed  in  accordance 
with  this  Subpart  D  and  on  forms  which 
shall  be  furnished  to  individuals  by  the 
State  agency. 

(b)  Submittal.  An  application  may  be 
submitted  to  a  State  agency  at  any  time 
by  an  individual  who  has  been  totally  or 
partiaHy  separated  whether  or  not  a 
certification  covering  the  individual  has 
been  made.  However,  an  application 
must  be  submitted  to  a  State  agency 
before  the  job  search  begins  for  the  job 
search  allowance  to  be  granted,  and  the 
job  search  may  not  be  approved  until 
after  the  individual  is  covered  under  a 
certification. 

(c)  Time  limits.  Notwithstanding 
paragraph  (b)  of  this  section,  a  job 
search  allowance  application  may  be 
approved  only  if  submitted  before: 

(1)  The  365th  day  after  the  date  of  the 
certification  under  which  the  individual 
is  covered,  or  the  365th  day  after  the 
date  of  the  individual's  last  total 
separation,  whichever  is  later  or 

(2)  The  182d  day  after  the  concluding 
date  of  training  approved  under  Subpart 
C  of  this  Part  617,  or  approved  under  the 
regulations  superseded  by  this  Part  617. 


§617.32    EUgMMy. 

(a)  Conditions.  |ob  search  allowance 
eligibiUty  requires: 

(1)  A  timely  Hied  application: 

(2)  Total  separation  from  adversely 
affected  employment  at  the  time  the  job 
search  commences: 

(3)  Registration  with  the  State  agency 
which  shall  furnish  the  individual  such 
reemployment  services  as  are 
appropriate  under  Subpart  C  of  this  Part 
617. 

(4)  A  determination  by  the  State 
agency  that  the  individual  has  no 
reasonable  expectation  of  securing 
suitable  employment  in  the  computing 
area,  and  has  a  reasonable  expectation 
of  obtaining  suitable  employment  of 
long-term  duration  outside  the 
commuting  area  and  in  the  area  where 
the  job  search  will  be  conducted.  For 
purposes  of  this  section,  the  terra 
"suitable  employment"  means  suitable 
work  as  defined  in  {  617.3(gg)  (1)  or  (2). 
whichever  Is  applicable  to  the 
individual:  and 

(5)  Completion  of  the  job  search 
within  a  reasonable  period  not 
exceeding  30  days  after  the  day  on 
which  the  job  search  began. 

(b)  Completion  of  job  search.  A  job 
search  is  deemed  completed  when  the 
individual  either  secures  employment  or 
has  contacted  each  employer  to  whom 
referred  by  the  State  agency  in 
connection  with  a  job  search. 

(c)  Verification  of  employer  contacts. 
The  State  agency  shall  verify  contacts 
with  employers  certified  by  the 
individual. 

§617.33    Findings  raquiTMl 

Before  final  payment  of  a  job  search 
allowance  may  be  approved,  the 
following  findings  shall  be  made: 

(a)  The  State  agency  having 
jurisdiction  under  S  617.50(a)  must  find 
that  the  individual  meets  the  eligibility 
requirements  for  a  job  search  allowance 
specified  in  §  617.32(a). 

(b)  The  State  agency  of  the  State 
where  the  individual  resides  must  find 
that: 

(1)  The  application  for  a  job  search 
allowance  was  submitted  within  the 
time  limits  specified  in  {  617.31(c): 

(2)  The  individual  meets  the  eligibility 
requirements  for  a  job  search  allowance 
specified  in  }  817.32(a)(4):  and 

(3)  The  individual  completed  the  job 
search  within  the  time  limits  stated  in 
S  617.32(a)(5). 

§617.34    Amount. 

(a)  Computation.  The  amount  of  a  job 
search  allowance  shall  be  90  percent  of 
the  total  costs  of  each  of  the  following 
allowable  transportation  and 
subsistence  items: 


(1)  Travel  The  cost  allowable  for 
travel  shall  not  exceed  the  lesser  of: 

(()  The  actual  coat  of  round  trip  travel 
by  the  most  economical  public 
transportation  the  individual  reasonably 
can  be  expected  to  take  from  the 
individual's  residence  to  the  area  of  job 
search;  or 

(ii)  The  cost  per  mile  at  the  prevailing 
mileage  rate  authorized  under  the 
Federal  travel  regulations  [see  41  CFR 
Part  101-7)  for  such  roundtrip  travel  by 
the  usual  route  from  the  individual's 
residence  to  the  area  of  job  search. 

(2)  Lodging  and  meals.  The  cost 
allowable  for  lodging  and  meals  shall 
not  exceed  the  lesser  of: 

(i)  The  actual  cost  to  the  individual  of 
lodging  and  meals  while  engaged  in  the 
job  search:  or 

(ii)  SO  percent  of  the  prevailmg  per 
diem  allowance  rate  authorized  under 
the  Federal  travel  regulations  (see  41 
CFR  Part  101-7)  for  the  locality  where 
the  job  search  is  conducted. 

(b)  Limit.  The  total  job  search 
allowances  paid  to  an  individual  under 
a  certification  may  not  exceed  $800. 
regardless  of  the  number  of  job  searches 
undertaken  by  the  individual.  The 
amounts  otherwise  payable  under 
paragraph  (a)  of  this  section  shall  be 
reduced  by  any  amounts  the  individual 
is  entitled  to  be  paid  or  reimbursed  for 
such  expenses  firom  any  other  source. 

§  617.35    Thn*  and  method  of  payment 

(a)  Determinations.  A  State  agency 
shall  promptly  make  and  record 
determinations  necessary  to  assure 
entitlement  of  an  individual  to  a  job 
search  allowance  at  any  time,  before  or 
after  a  certification  covering  the 
individual  is  made.  No  job  search 
allowance  may  be  paid  or  advanced  to 
an  individual  until  the  State  agency 
determines  that  the  individual  is 
covered  under  a  certification.  A  State 
agency  shall  make  payment  as  promptly 
as  possible  upon  determining  that  the 
individual  is  covered  under  a 
certification  and  is  otherwise  eligible. 

(b)  Pay^menL  Unless  paragraph  (a)  of 
this  section  applies,  a  job  search 
allowance  shall  be  paid  promptly  after 
an  individual  completes  a  job  search 
and  complies  with  paragraph  (d)  of  this 
section. 

(c)  Advances.  A  State  agency  may 
advance  an  individual  (except  an 
individual  not  yet  covered  under  a 
certification)  60  percent  of  the  estimated 
amount  of  the  job  search  allowance 
payable  on  completion  of  the  job  search, 
but  not  exceeding  $300.  within  5  days 
prior  to  commencement  of  a  job  search. 
Such  advance  shall  be  deducted  from 


any  payment  under  paragraph  (b)  of  this 
section. 

(d)  Worker  evidence.  On  completion 
of  a  job  search,  the  individual  shall 
certify  on  forms  furnished  by  the  State 
agency  as  to  employer  contacts  made 
and  amounts  expended  daily  for  lodging 
and  meals.  Receipts  shall  be  required  for 
all  lodging  and  purchased  transportation 
expenses  incurred  by  the  individiial 
pursuant  to  the  job  search.  An 
adjustment  shall  be  made  if  the  amount 
of  an  advance  is  less  or  more  than  the 
amount  to  which  the  individual  is 
entitled  under  $  617.34. 

Subpart  E— Retocatton  Allowances 
§617.40    GeneraL 

A  relocation  allowance  shall  be 
granted  an  adversely  affected  worker  (o 
assist  the  individual  and  the  individual's 
family,  if  any.  to  relocate  within  the 
United  States  as  stated  in  this  Subpart 
E.  A  relocation  allowance  may  be 
granted  an  individual  only  once  under  a 
certification.  A  relocation  allowance 
shall  not  be  granted  to  more  than  one 
member  of  a  family  with  respect  to  the 
same  relocation.  If  applications  for  a 
relocation  allowance  are  made  by  more 
than  one  member  of  a  family  as  to  the 
same  relocation,  the  allowance  shall  be 
paid  to  the  head  of  the  family  if 
otherwise  eligible. 

§617.41    Appttcattone. 

(a)  Forms.  Applications  for  a 
relocation  allowance  shall  be  filed  in 
accordance  with  this  Subpart  E  and  on 
forms  which  shall  be  furnished  by  the 
State  agency. 

(b)  Submittal.  An  appUcation  may  be 
submitted  to  the  State  agency  at  any 
time  by  an  individual  who  has  been 
totally  or  partially  separated  regardless 
of  whether  a  certification  covering  the 
individual  has  been  made  However,  an 
application  must  be  submitted  to  a  State 
agency  before  the  relocation  begins  for 
the  relocation  allowance  to  be  granted, 
and  the  relocation  may  not  be  approved 
until  after  the  individual  is  covered 
under  a  certification. 

(c)  Time  limits.  Notwithstanding 
paragraph  (b)  of  this  section,  an 
application  for  a  relocation  allowance 
may  not  be  approved  unless  submitted 
before: 

(1)  The  425th  day  after  the  date  of  the 
certification  under  which  the  individual 
is  covered,  or  the  425th  day  after  the 
date  of  the  individual's  last  total 
separation,  whichever  is  later;  or 

(2)  The  lazd  day  after  the  concluding 
date  of  training  approved  under  Subpart 
C  of  this  Part  617.  or  approved  under  the 
regulations  superseded  by  this  Part  617. 


§617.42    ENgMitty. 

(a)  Conditions.  Eligibility  for  a 
relocation  allowance  requires: 

(1)  A  timely  filed  application; 

(2)  Total  separation  from  adversely 
affected  employment  at  the  tinte 
relocation  commences; 

(3)  No  prior  receipt  of  a  relocation 
allowance  under  the  same  certification; 

(4)  Relocation  within  the  United 
States  and  outside  the  individual's 
present  commuting  area; 

(5)  Registration  with  the  State  agency 
which  shall  furnish  the  individual  such 
reemployment  services  as  are 
appropriate  under  Subpart  C  of  this  Part 
617; 

(6)  A  determination  by  the  State 
agency  that  the  individual  has  no 
reasonable  expectation  of  securing 
suitable  employment  in  the  commuting 
area,  and  has  obtained  suitable 
employment  affording  a  reasonable 
expectation  of  employment  of  long-term 
duration,  or  a  bona  fide  offer  of  such 
suitable  employment,  outside  the 
commuting  area  and  in  the  area  of 
intended  relocation.  For  purposes  of  this 
section,  the  term  "suitable  employment" 
means  suitable  v/atk  aa  defined  in 

S  617.3(gg]  (1)  or  (2).  whichever  is 
applicable  to  the  individual;  and 

(7)  Relocation  beginning  within  a 
reasonable  period,  as  determined  under 
fi  617.43(b),  and  completion  of  such 
relocation  within  a  reasonable  period  of 
time  as  determined  in  accordance  with 
Federal  travel  regulations  and 

S  6:7.43(a). 

{h]/ob  search.  Applications  for  a 
relocation  allowance  and  a  job  search 
allowance  may  not  be  approved 
concurrently,  but  the  prior  payment  of  a 
job  search  allowance  sKaO  not 
otherwise  preclude  the  payment  of  a 
relocation  allowance. 

§617.43    TtaM  Of  ralocaiion. 

(a)  Applicable  considerations,  hi 
determining  whether  an  individual's 
relocation  is  completed  in  a  reasonable 
period  of  time,  a  State  agency,  among 
other  factors,  shall  consider  whether 

(1)  Suitable  housing  is  available  in  the 
area  of  relocation; 

(2)  The  iitdividual  can  dispose  of  the 
individual's  residence; 

(3)  The  individual  or  a  family  niember 
is  ill;  and 

(4)  A  member  of  the  individual's 
family  is  attending  school  and  when  the 
member  can  best  be  transferred  to  a 
school  in  the  area  of  relocation. 

(b)  Time  limits.  The  reasonable  period 
for  actually  begbming  a  relocation  move 
shall  expire  182  days  after  the  date  of 
application  for  a  relocation  allowance, 
or  182  days  after  the  conclusion  of 
training  approved  under  Subpart  C  of 


this  Part  617.  or  approved  under  the 
regulations  in  former  29  CFR  Part  91,  in 
effect  prior  to  its  redesignation  as  this  20 
CFR  Part  617  and  its  concurrent 

revision. 

§617.44    Findings  requ^cd. 

The  following  findings  shall  be  made 
before  final  payment  of  a  relocation 
allowance  may  be  approved: 

(a)  Intrastate  relocations.  If  the  area 
of  relocation  is  in  the  State  where  the 
individual  resides,  the  State  agency  of 
that  State  shall  make  all  determinations 
under  this  Subpart  E. 

(b)  Interstate  relocations.  If  the  area 
of  relocation  is  not  in  the  State  where 
the  individual  resides: 

(1)  The  State  agency  of  the  State 
where  the  individual  resides  shall  make 
the  determinations  under  this  Subpart  E; 
and 

(2)  The  State  agency  of  the  State 
where  the  individual  resides  shall  verify 
directly  with  the  employer,  or  shall 
request  the  State  agency  of  the  State  of 
intended  relocation  to  verify,  that  the 
individual  has  obtained  suitable 
employment  affording  a  reasonable 
expectation  of  employment  of  long-term 
duration,  or  a  bona  fide  offer  of  such 
suitable  employment,  in  the  area  of 
intended  relocation,  in  accordance  with 
§  617.42(a)(5)(i). 

§617.45    Amount 

(a)  hems  allowable.  The  amount 
payable  as  a  relocation  allowance  shall 
include  the  following  items: 

(1)  90  percent  of  the  travel  expenses 
for  the  individual  and  family,  if  any, 
from  the  individual's  place  of  residence 
to  the  area  of  relocation,  as  determined 
under  §  617.46: 

(2)  90  percent  of  the  expenses  of 
moving  household  goods  and  personal 
effects  of  the  individual  and  family,  if 
any,  not  to  exceed  the  maximum  number 
of  pounds  net  weight  authorized  under 
the  Federal  travel  regulations  (see  41 
CFR  Part  101-7),  between  such  locations, 
as  determined  under  §  617.47;  and 

(3)  A  lump  sum  payment,  equal  to  3 
times  the  individual's  average  weekly 
wage,  not  to  exceed  S600. 

(b)  Reduction.  The  amount  otherwise 
payable  under  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  shall  be  reduced  by 
any  amount  the  individual  is  entitled  to 
be  paid  or  reimbursed  for  such  expenses 
from  any  other  source. 

§617.46    Travel  allowance. 

(a)  Computation.  The  amount  of  travel 
allowance  (including  lodging  and  meals) 
payable  under  §  617.45(a)(1)  shall  be  90 
percent  of  the  total  costs  of  each  of  the 
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following  allowable  transportation  and 
subsistence  items: 

(1)  Transportation.  The  cost  allowable 
for  transportation  shall  not  exceed  the 
lesser  of: 

(i)  The  actual  cost  of  transportation 
for  the  individual  and  family,  if  any.  by 
the  most  economical  public 
transportation  the  individual  and  family 
reasonably  can  be  expected  to  take  from 
the  individual's  old  residence  to  the 
individual's  new  residence  in  the  area  of 
relocation:  or 

(ii)  The  cost  per  mile  at  the  prevailing 
mileage  rate  authorized  under  the 
Federal  travel  regulations  (see  41  CFR 
Part  101-7)  for  the  usually  traveled  route 
from  the  individual's  old  residence  to 
the  individual's  new  residence  in  the 
area  of  relocation.  No  additional 
mileage  shall  be  payable  for  family 
members  traveling  on  the  same  trip  in 
the  same  vehicle. 

(2)  Lodging  and  meals.  The  cost 
allowable  for  lodging  and  meals  for  an 
individual  or  each  member  of  the 
individual's  family  shall  not  exceed  the 
lesser  of: 

(i)  The  actual  cost  to  the  individual  for 
lodging  and  meals  while  in  travel  status: 
•or 

(ii)  50  percent  of  the  prevailing  per 
diem  allowance  rate  authorized  under 
the  Federal  travel  regulations  [see  41 
CFR  Part  101-7)  for  the  locality  to  which 
the  relocation  is  made. 

(b)  Separate  travel.  If.  for  good  cause, 
a  member  or  members  of  an  individual's 
family  must  travel  separately  to  the 
individual's  new  residence,  90  percent  of 
the  total  costs  of  such  separate  travel, 
computed  in  accordance  with  paragraph 
(a)  of  this  section,  shall  be  included  in 
calculating  the  total  amount  the 
individual  is  entitled  to  be  paid  under 
this  Subpart  E.  For  purposes  of  this 
paragraph  (b).  good  cause  means  such 
reasons  as  would  justify  the  family 
member's  inability  to  relocate  with  the 
other  members  of  the  individual's 
family,  including  but  not  limited  to 
reasons  related  to  the  family  member's 
health,  schooling  01^  economic 
circumstances. 

(c)  Limitation.  In  no  case  may  the 
individual  be  paid  a  travel  allowance  for 
the  individual  or  a  member  of  the 
individual's  family  more  than  once  in 
connection  with  a  single  relocation. 

§617.47    Moving  allowance. 

(a)  Computation.  The  amount  of  a 
moving  allowance  payable  under 
§  617.45(a)(2)  shall  be  90  percent  of  the 
total  of  the  allowable  costs  under  either 
(1).  (2).  or  (3)  of  this  paragraph,  and  90 
percent  of  the  total  allowable  costs 
under  (4)  of  this  paragraph: 


(1)  Commercial  carrier.  Allowable 
costs  for  moving  household  goods  and 
personal  effects  of  an  individual  and 
family,  if  any.  shall  not  exceed  the 
maximum  number  of  pounds  net  weight 
authorized  under  the  Federal  travel 
regulations  [see  41  CFR  Part  101-7)  by 
commercial  carrier  from  the  individual's 
old  residence  to  the  individual's  new 
residence  in  the  area  of  relocation, 
including  reasonable  and  necessary 
accessorial  charges,  by  the  most 
economical  commercial  carrier  the 
individual  reasonably  can  be  expected 
to  use.  Before  undertaking  such  move, 
the  individual  must  submit  to  the  State 
agency  an  estimate  from  a  commercial 
carrier  as  to  the  cost  thereof. 
Accessorial  charges  shall  include  the 
cost  of  insuring  such  goods  and  effects 
for  their  actual  value  or  $10,000. 
whichever  is  least,  against  loss  or 
damage  in  transit,  if  a  bid  from  a 
licensed  insurer  is  obtained  by  the 
individual  and  approved  by  the  State 
agency  bef^  departure.  If  a  State 
agency  finds  If  is  more  economical  to 
pay  a  carrier  ab  extra  charge  to  assume 
the  responsibility  of  a  common  carrier 
for  such  goods  and  effects.  90  percent  of 
such  extra  charge,  but  not  exceeding 
$50,  shall  be  paid  in  lieu  of  the  cost  of 
insurance. 

(2)  Trai/er  or  rental  truck— [i]  Trailer. 
If  household  goods  and  personal  effects 
are  moved  by  trailer,  the  allowable 
costs  shall  be: 

(A)  If  the  trailer  is  hauled  by  private 
vehicle,  the  cost  per  mile  for  the  use  of 
the  private  vehicle  at  the  prevailing 
mileage  rate  authorized  under  the 
Federal  travel  regulations  [see  41  CFR 
Part  101-7)  for  the  usually  traveled  route 
from  the  individual's  old  residence  to 
the  individual's  new  residence  in  the 
area  of  relocation:  and 

(B)  If  the  ti-ailer  is  rented,  and  of  the 
type  customarily  used  for  moving 
household  goods  and  personal  effects, 
the  rental  fee  for  each  day  reasonably 
required  to  complete  the  move:  or 

(C)  The  actual  charge  if  hauling  is  by 
commercial  carrier, 

(ii)  Rental  truck.  If  household  goods 
and  personal  effects  are  moved  by 
rental  truck  of  the  type  customarily  used 
for  moving  household  goods  and 
personal  effects,  the  allowable  costs 
shall  be: 

(A)  The  rental  fee  for  each  day 
reasonably  required  to  complete  the 
move:  and 

(B)  The  necessary  fuel  for  such  rental 
truck  paid  by  the  individual. 

(3)  House  trailer.  If  a  house  trailer  or 
mobile  home  was  used  as  the 
individual's  place  of  residence  in  the  old 
area  and  will  be  so  used  in  the  new 


area,  the  allowable  costs  of  moving  such 
house  trailer  or  mobile  home  shall  be: 
(i)  The  commercial  carrier's  charges 
for  moving  the  house  trailer  or  mobile 
home; 

(ii)  Charges  for  unblocking  and 
reblocking: 

(iii)  Ferry  charges,  bridge,  road,  and 
tunnel  tolls,  taxes,  fees  fixed  by  a  State 
or  local  authority  for  permits  to 
transport  the  unit  in  or  through  its 
jurisdiction,  and  retention  of  necessary 
flagmen:  and 

(iv)  The  cost  of  insuring  the  house 
trailer  or  mobile  home,  and  the  personal 
effects  of  the  individual  and  family, 
against  loss  or  damage  in  transit,  in     ^ 
accordance  with  the  provisions  in 
paragraph  {a)(l)  of  this  section. 

(4)  Temporary  storage.  If  temporary 
storage  of  household  goods  and  personal 
effects  is  necessary,  the  cost  of  such 
temporary  storage  for  a  period  not  to 
exceed  60  days. 

(b)  Travel.  Payments  under  this 
section  shall  be  in  addition  to  payments 
for  travel  expenses  for  the  individual 
and  family,  if  any,  under  S  617.45(a)(1), 
except  that  the  allowable  cost  for  a 
private  vehicle  used  to  haul  a  trailer 
may  not  be  paid  under  this  section  if 
any  cost  with  respect  to  such  private 
vehicle  is  payable  under  any  other 
provisions  of  this  Subpart  E. 

§  617.4«    Tim*  and  metlKMl  of  payment 

(a)  Determinations.  A  State  agency 
shall  promptly  make  and  record 
determinations  necessary  to  assure  an 
individual's  entitlement  to  a  relocation 
allowance  at  any  time,  before  or  after  a 
certification  covering  the  individual  is 
made.  No  relocation  allowance  may  be 
paid  or  advanced  to  an  individual  until 
the  State  agency  determines  that  the 
individual  is  covered  under  a 
certiflcation.  A  State  agency  shall  make 
payment  as  promptly  as  possible  upon 
determining  that  the  individual  is 
covered  under  a  certification  and  is 
otherwise  eligible. 

(b)  Travel  and  moving  allowances. 
Allowances  computed  under  SS  617.46 
and  617.47  shall  be  paid  as  follows: 

(1)  Travel — (i)  Transportation  and 
subsistence.  The  amounts  estimated 
under  S  617.46  at  90  percent  of  the 
lowest  allowable  costs  shall  be  paid  in 
advance^t  the  time  an  individual 

f  from  the  individual's  residence 
I  relocation  or  within  10  days 
fiereto.  An  amount  payable  for  a 
/  member  approved  for  separate 
^    r  shall  be  paid  to  the  individual  at 
the  time  of  such  family  member's 
departure  or  within  10  days  prior 
thereto. 


(ii)  Worker  evidence.  On  completion 
of  a  relocation,' the  individual  shall 
certify  on  forms  furnished  by  the  State 
agency  as  to  the  amount  expended  daily 
for  lodging  and  meals.  Receipts  shall  be 
required  for  all  lodging  and  purchased 
transportation  expanses  incurred  by  the 
individual  and  family,  if  any,  pursuant 
to  the  relocation.  An  adjustment  shaO  be 
made  if  the  amount  of  an  advance  is  less 
or  more  than  the  amount  to  which  the 
individual  is  entitled  under  5  617.46. 

(2)  Moving.  The  amount  estimated 
under  5  617.47  at  90  percent  of  the 
lowest  allowable  costs  shall  be  paid: 

(i)  Commercial  carrier.  (A)  If 
household  goods  and  personal  effects 
are  moved  by  connnercial  carrier,  90 
percent  of  the  amount  of  the  estimate 
submitted  by  the  individual  under 
S  617.47(a)(1)  and  approved  by  the  State 
agency  for  covering  the  cost  of  such 
move,  and  90  percent  of  the  other 
charges  approved  by  the  State  agency 
under  f  617.47(a)(1)  shall  be  advanced 
by  check  or  checks  payable  to  the 
carrier  and  irtsurer.  and  delivered  to  the 
individual  at  the  time  of  the  scheduled 
shipment  or  within  10  days  prior  thereto. 
On  compietion  of  the  move,  the 
individual  shall  promptly  submit  to  the 
State  agency  a  copy  of  the  bill  of  lading 
prepared  by  the  carrier,  including  a 
receipt  evidencing  payment  of  moving 
costs.  The  individual  shall  with  such 
submittal  reimburse  the  Stale  agency 
the  amount,  if  any,  by  which  the 
I  advance  made  under  this  paragraph 
(b)(2)(i)  exceeds  90  percent  of  the  actual 
moving  costs  approved  by  the  Stale 
agency.  The  individual  shall  be  paid  the 
difference  if  the  amount  advanced  was 
less  than  90  percent  of  the  actual  moving 
costs  approved  by  ^e  State  agency. 

(B)  If  more  economical,  a  State  agency 
may  make  direct  arrangements  for 
moving  and  insuring  an  individual's 
household  goods  and  personal  effects 
with  a  carrier  and  insurer  selected  by 
the  individual  and  may  make  payment 
of  90  percent  of  moving  and  insurance 
costs  directly  to  the  carrier  and  insurer. 
No  such  arrangement  shall  release  a 
carrier  from  liability  otherwise  provided 
by  law  or  contract  for  loss  or  damage  to 
the  individual's  goods  and  effects.  The 
United  States  shall  not  be  or  become 
liable  to  either  party  for  personal  injury 
or  property  loss  damage  under  any 
circumstances. 

(ii)  Trailer  or  rental  tmck — (A) 
Private  vehicle  with  trailer.  If  the  move 
is  by  private  vehicle  and  trailer,  the 
allowable  cost  for  the  use  of  the  private 
vehicle  shall  be  made  at  the  time 
payment  is  nade  under  pafagraph  (b)(1) 
of  this  section. 

(B)  Rental  trailer  or  rental  truck.  If  the 
move  is  by  rental  trailer  or  rental  truck: 


(1)  The  individual  ahall  submit  an 
estimate  of  the  rental  cost  from  the 
rental  agency;  and 

(2)  90  percent  «f  such  estimated  rental 
cost  may  be  advanced  by  check  payable 
to  the  order  of  the  individual  and  the 
rental  agency  at  the  tinoe  payment  is 
made  under  paragraph  (b)(1)  of  this 
section:  and 

[3]  On  corapletion  of  the  BK>ve  the 
individual  shall  submit  promptly  to  the 
State  agency  a  receipted  bill  itemizing 
and  evidencing  payment  of  the  rental 
charges  for  the  trailer  or  truck  and  fuel 
costs,  and  shall  reimburse  the  State 
agency  for  the  amount  if  any,  by  which 
the  advance  made  for  the  trailer  cr*  truck 
exceeds  90  percent  of  the  rental  charges 
approved  by  the  State  agency.  If  the 
amount  of  the  advance  was  less  than  90 
percent  ol  the  rental  charges,  the 
individual  shall  be  paid  the  difference. 

(iii)  House  trailer.  If  a  house  trailo^  or 
mobile  home  is  moved  by  commercial 
carrier,  the  individual  shall  submit  to  the 
State  agency  an  estimate  of  the  cost  of 
the  move  by  the  commercial  carrier.  A 
check  for  90  percent  of  the  aoBount  of  the 
estimate,  if  aK>roved,  payable  to  the 
individual  and  the  carrier,  may  be 
dehvered  to  the  individual  at  the  time  of 
the  scheduled  move  or  within  10  days 
prior  thereta  v 

(c)  Lamp  sum  allowonce.  The  lump 
som  allowance  provided  in  |  ei7.45(a)(3) 
shall  be  paid  when  arrangements  are 
completed  for  relocation  of  the 
individual  and  family,  if  any,  but  not 
more  than  10  days  before  the  earlier  of 
the  individual's  anticipated  departure 
fnnii  the  individual's  residence  to  begin 
relocation  or  the  anticipated  date  of 
shipment  of  the  individual's  household 
goods  and  personal  effects. 

(d)  Relocation  completed.  A 
relocation  is  completed  when  an 
individual  and  family,  if  any,  and  their 
household  goods  and  personal  effects 
arrive  at  the  individual's  residence  in 
the  area  of  relocation.  If  no  household 
goods  and  personal  effects  are  moved,  a 
relocation  is  completed  when  the 
individual  and  family,  if  any,  arrive  in 
the  area  of  relocation  and  establish  a 
residence  in  the  new  area.  The  later 
arrival  of  a  family  member  approved  for 
separate  travel  shall  not  alter  the  date  a 
relocation  was  completed. 

Subpart  F— AdraMsiration  l»y 
AppNcaUc  Stat*  Agenctes 

§  617,50    Datarminations  of  entittement; 
notices  to  individuai*. 

(a)  Determinations  of  initial 
applications  for  TRA  or  other  TAA.  The 
State  Agency  whose  State  law  is  the 
applicable  State  law  under  §  617.16^  or 
the  State  agency  as  provided  ia 


§  617.26(d),  shall  upon  the  filing  of  an 
initial  application  for  TRA  or  other  TAA 
promptly  determine  the  indrviduafs 
entitlement  to  such  TRA  or  other  TAA 
under  this  Part  617.  and  may  accept  for 
such  purpose  information  arrd  findings 
supplied  by  another  State  agency  under 
this  Part  617. 

(b)  DetermifMtions  cf  subsequent 
applications  for  TRA  or  other  TAA.  The 
State  agency  shall,  upon  the  filing  of  an 
application  for  payment  of  TRA,  or 
subsistence  and  transportation  under 

S  i  617.27  and  617.28,  with  respect  to  a 
week,  promptly  determine  whether  the 
individual  is  eligible  for  a  payment  of 
TRA,  or  subsistence  and  transportation, 
with  respect  to  such  week.  and.  if 
eligible,  the  amount  of  TRA,  or 
subsistence  and  transportation,  for 
which  die  individual  is  eligible.  In 
addition,  the  State  agency  promptly 
shall,  upon  the  filing  of  a  subsequent 
application  for  job  search  allowances 
(where  the  total  of  previous  job  search 
allowances  paid  the  individual  was  less 
than  $600),  determine  whether  the      ^ 
individual  is  eligible  for  job  search 
allowances,  and,  if  eligible,  the  amount 
of  job  search  allowances  for  which  the 
indiridaal  is  eligible. 

(c)  Redeterminations.  The  provisions 
of  the  appHcable  State  law  concerning 
the  right  to  request,  or  authority  to 
undertake,  reconsideration  of  a 
determination  pertaining  to  a  claim  for 
UI  under  the  applicable  State  law  shaU 
apply  to  determinations  pertaining  to  all 
forms  of  TAA  under  this  Part  617. 

(d)  Use  of  State  law.  In  making 
determinations  or  redeterminations 
under  this  section,  or  in  reviewing  such 
determinations  or  redeterminations 
under  S  617.51.  a  State  agency,  a  hearing 
officer,  or  a  State  court  shall  apply  the 
regulations  in  this  Part  617  and  the 
substantive  provisions  of  the  Act.  As  to 
matters  committed  by  the  Act  and  this 
Part  617  to  the  applicable  State  law,  a 
State  agency,  a  hearing  officer,  or  a 
State  court  shall  apply  the  applicable 
State  law  and  regulations  thereunder, 
including  procedural  requirements  of 
such  State  law  or  regulations,  except  so 
far  as  such  State  law  m  regulations  are 
inconsistent  with  the  Act  or  this  Part  617 
or  the  purpose  of  the  Act  or  this  Part 
617. 

(e)  Notices  to  individuai  The  State 
agency  shall  notify  the  individual  in 
writing  of  any  determination  or 
redetermination  as  to  entitlement  to 
TAA.  Each  determination  at 
redetermination  shall  inform  the 
individual  of  the  reason  for  the 
determination  or  redetermination  and  of 
the  right  to  reconsideration  or  appeal  in 
the  same  maruier  as  determinations  of 
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entitlement  to  UI  are  subject  to 
redetermination  or  appeal  under  the 
applicable  State  law. 

(0  Promptness.  Full  payment  of  TAA 
when  due  shall  be  made  with  the 
greatest  promptness  that  is 
administratively  feasible. 

(g)  Procedure.  Except  where 
otherwise  required  by  the  Act  or  this 
Part  617,  the  procedures  for  making  and 
furnishing  determinations  and  written 
notices  of  determinations  to  individuals, 
shall  be  consistent  with  the  Secretary's 
"Standard  for  Claim  Determinations — 
Separation  Information."  Employment 
Security  Manual,  Part  V.  sections  6010- 
6015  (Appendix  A  of  this  part). 

§  617.51    Appeal*  and  hearings. 

(a)  Applicable  State  law.  A 
determination  or  redetermination  under 
this  Part  617  shall  be  subject  to  review 
in  the  same  manner  and  to  the  same 
extent  as  determinations  and 
redeterminations  under  the  applicable 
State  law.  and  only  in  that  manner  and 
to  that  extent.  Proceedings  for  review  of 
a  determination  or  redetermination  may 
be  consolidated  or  joined  with 
proceedings  for  review  of  a 
determination  or  redetermination  under 
the  State  law  where  convenient  or 
necessary.  Procedures  as  to  the  right  of 
appeal  and  opportunity  for  fair  hearing 
shall  be  consistent  with  sections  303(a) 
(1)  and  (3)  of  the  Social  Security  Act  (42 
U.S.C.  503(a)  (1)  and  (3)). 

(b)  Appeals  promptness.  Appeals 
under  paragraph  (a)  of  this  section  shall 
be  decided  with  a  degree  of  promptness 
meeting  the  Secretary's  "Standard  on 
Appeals  Promptness — Unemployment 
Compensation"  (Part  650  of  this 
chapter).  Any  provisions  of  the 
applicable  State  law  for  advancement  or 
priority  of  UI  cases  on  judicial 
calendars,  or  otherwise  intended  to 
provide  for  prompt  payment  of  UI  when 
due,  shall  apply  to  proceedings 
involving  entitlement  to  TAA  under  this 
Part  617. 

§  6 1 7^2    Unlf OfTn  interpretation  and 
appNcatioa 

(a)  First  rule  of  construction.  The  Act 
and  the  implementing  regulations  in  this 
Part  617  shall  be  construed  liberally  so 
as  to  carry  out  the  purpose  of  the  Act. 

(b)  Second  rule  of  construction.  The 
Act  and  the  implementing  regulations  in 
this  Part  617  shall  be  construed  so  as  to 
assure  insofar  as  possible  the  uniform 
interpretation  and  application  of  the  Act 
and  this  Part  617  throughout  the  United 
States. 

(c)  Effectuating  purpose  and  rules  of 
construction.  (1)  To  effectuate  the 
purpose  of  the  Act  and  this  Part  617  and 
to  assure  uniform  interpretation  and 


application  of  the  Act  and  this  Part  617 
throughout  the  United  States,  a  State 
agency  shall  forward,  not  later  than  10 
days  after  issuance,  to  the  Department  a 
copy  of  any  judicial  or  administrative 
decision  ruling  on  an  individual's 
entitlement  to  TAA  under  this  Part  617. 
On  request  of  the  Department,  a  State 
agency  shall  forward  to  the  Department 
a  copy  of  any  determination  or 
redetermination  ruling  on  an 
individual's  entitlement  to  TAA  under 
this  Part  617. 

(2)  If  the  Department  believes  that  a 
detennination.  redetermination,  or 
decision  is  inconsistent  with  the 
Department's  interpretation  of  the  Act 
or  this  Part  617,  the  Department  may  at 
any  time  notify  the  State  agency  of  the 
Department's  view.  Thereafter,  the  State 
agency  shall  issue  a  redetermination  or 
appeal  if  possible,  and  shall  not  follow 
such  determination,  redetermination,  or 
decision  as  a  precedent;  and.  in  any 
subsequent  proceedings  which  involve 
such  deteiTiination,  redetermination,  or 
decision,  or  wherein  such  determination, 
redetermination,  or  decision  is  cited  as 
precedent  or  otherwise  relied  upon,  the 
State  agency  shall  inform  the  claims 
deputy  or  hearing  officer  or  court  of  the 
Department's  view  and  shall  make  all 
reasonable  efforts,  including  appeal  or 
other  proceedings  in  an  appropriate 
forum,  to  obtain  modification,  limitation, 
or  overruling  of  the  determination, 
redetermination,  or  decision. 

(3)  If  the  Department  believes  that  a 
determination,  redetermination,  or 
decision  is  patently  and  flagrantly 
violative  of  the  Act  or  this  Part  617.  the 
Department  may  at  any  time  notify  the 
State  agency  of  the  Department's  view. 
If  the  determination,  redetermination,  or 
decision  in  question  denies  TAA  to  an 
individual,  the  steps  outlined  in 
paragraph  (c)(2)  of  this  section  shall  be 
followed  by  the  State  agency.  If  the 
determination,  redetermination,  or 
decision  in  question  awards  TAA  to  an 
individual,  the  beneHts  are  "due"  within 
the  meaning  of  section  303(a)(1)  of  the 
Social  Security  Act  (42  U.S.C.  503(a)(1)). 
and  therefore  must  be  paid  promptly  to 
the  individual.  However,  the  State 
agency,  shall  take  the  steps  outlined  in 
paragraph  (c)(2)  of  this  section,  and 
payments  to  the  individual  may  be 
temporarily  delayed  if  redetermination 
or  appeal  action  is  taken  not  more  than 
one  business  day  following  the  day  on 
which  the  first  payment  otherwise 
would  be  issued  to  the  individual:  and 
the  redetermination  action  is  taken  or 
appeal  is  filed  to  obtain  a  reversal  of  the 
award  of  TAA  and  a  ruling  consistent 
with  the  Department's  view;  and  the 
redetermination  action  or  appeal  seeks 
an  expedited  redetermination  or  appeal 


within  not  more  than  two  weeks  after 
the  redetermination  action  is  taken  or 
the  appeal  is  filed.  If  redetermination 
action  is  not  taken  or  appeal  is  not  filed 
within  the  above  time  limit,  or  a 
redetermination  or  decision  is  not 
obtained  within  the  two-week  limit,  or 
any  redetermination  or  decision  or  order 
is  issued  which  affirms  the 
determination,  redetermination,  or 
decision  awarding  TAA  or  allows  it  to  , 
stand  in  whole  or  in  part,  the  benefits 
awarded  must  be  paid  promptly  to  the 
individual. 

(4)  (i)  If  any  determination, 
redetermination,  or  decision,  referred  to 
in  paragraph  (c)(2)  or  paragraph  (c)(3)  of 
this  section,  is  treated  as  a  precedent  for 
any  future  application  for  TAA.  the 
Secretary  will  decide  whether  the  ^ 
Agreement  with  the  State  entered  into 
under  the  Act  and  this  Part  617  shall  be 
terminated  and  S  617.59(f)  applied. 

(ii)  In  the  case  of  any  determination, 
redetermination,  or  decision  that  is  not 
legally  warranted  under  the  Act  or  this 
Part  617.  including  any  determination, 
redetermination,  or  decision  referred  to 
in  paragraph  (cK2)  or  paragraph  (c)(3)  of 
this  section,  the  Secretary  will  decide 
whether  the  Slate  shall  be  required  to 
restore  the  funds  of  the  United  States  for 
any  sums  paid  under  such  a 
determination,  redetermination,  or 
decision,  and  whether,  in  the  absence  of 
such  restoration,  the  Agreement  with  the 
State  shall  be  terminated  and  §  617.59(0 
applied  and  whether  other  action  shall 
be  taken  to  recover  such  sums  for  the 
United  States. 

(5)  A  State  agency  may  request 
reconsideration  of  a  notice  issued 
pursuant  to  paragraph  (c)(2)  or 
paragraph  (c)(3)  of  this  section,  and 
shall  be  given  an  opportunity  to  present 
views  and  arguments  if  desired.  Such 
request  shall  be  made  to  the  Secretary 
and  may  include  views  and  arguments 
on  the  matters  to  be  decided  by  the 
Secretary  under  paragraph  (c)(4)  of  this 
section. 

(6)  Concurrence  of  the  Department  in 
a  determination,  redetermination,  or 
decision  shall  not  be  presumed  from  the 
absence  of  a  notice  issued  pursuant  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1205-0222) 

§617.53    Sut>poenas. 

A  State  agency  may  issue  subpoenas 
for  attendance  of  witnesses  and 
production  of  records  on  the  same  terms 
and  conditions  as  under  the  State  law. 
Compliance  may  be  enforced  on  the 
same  terms  and  conditions  as  under  the 
State  law,  or,  if  a  State  court  declines  to 
enforce  a  subpoena  issued  under  this 
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section,  the  State  agency  may  petition 
for  an  order  requiring  complianceiwith 
such  subpoena  to  the  United  States 
District  Court  within  the  jurisdiction  of 
which  the  relevant  proceeding  under 
this  Part  617  is  conducted. 

§  6 1 7.54    State  agency  rulemaking. 

A  State  agency  may  establish 
supplemental  procedures  not 
inconsistent  with  the  Act  or  this  Part  617 
or  procedures  prescribed  by  the 
Department  to  further  effective 
administration  of  this  Part  617.  The 
exact  text  of  such  supplemental 
procedure  or  procedures,  certified  as 
accurate  by  a  responsible  official, 
employee,  or  counsel  of  the  State 
agency,  shall  be  submitted  to  the 
Department,  on  a  form  supplied  by  the 
Department.  No  supplemental  procedure 
shall  be  effective  unless  and  until 
approved  by  the  Department.  Approval 
may  be  granted  on  a  temporary  basis, 
not  to  exceed  90  days,  in  cases  of 
administrative  necessity.  On  reasonable 
notice  to  a  State  agency,  approval  of  a 
supplemental  procedure  may  be 
withdrawn  at  any  time.  If  pubhc  notice 
and  opportunity  for  hearing  would  be 
required  under  a  State  law  for  adoption 
of  a  similar  or  analogous  procedure 
involving  UI,  such  pubhc  notice  and 
opportunity  for  hearing  shall  be  afforded 
by  the  State  agency  as  to  the 
supplemental  procedure. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1205-0222} 

§  6 1 7.55    Oveipayments;  penalties  (or 
fraud. 

(a)  Determination  and  repayment.  (1) 
If  a  State  agency  or  a  court  of  competent 
jurisdiction  determines  that  any 
individual  has  received  any  payment 
under  the  Act  and  this  Part  617  to  which 
the  individual  was  not  entitled, 
including  a  payment  referred  to  in 
paragraph  (b)  or  paragraph  (c)  of  this 
section,  such  individual  shall  be  liable 
to  repay  such  amount  to  the  State 
agency,  and  the  State  agency  shall 
recover  any  such  overpayment  in 
accordance  with  the  provisions  of  this 
Part  617;  except  that  the  State  agency 
may  waive  the  recovery  of  any  such 
overpayment  if  the  State  agency 
determines,  in  accordance  with  the 
guidelines  prescribed  in  paragraph  (a)(2) 
of  this  section,  that: 

(i)  The  payment  was  made  without 
fault  on  the  part  of  such  individual;  and 

(ii)  Requiring  such  repayment  would 
be  contrary  to  equity  and  good 
consqience. 

(2)(i)  (A)  In  determining  whether  fault 
exists  for  purposes  of  paragraph  (a)(l)(i) 
of  this  section,  the  following  factors 
shall  be  considered: 


(7)  Whether  a  material  statement  or 
representation  was  made  by  the 
individual  in  connection  with  the 
application  for  TAA  that  resulted  in  the 
overpayment,  and  whether  the 
individual  knew  or  should  have  known 
that  the  statement  or  representation  was 
inaccurate. 

[2)  Whether  the  individual  failed  or 
caused  another  to  fail  to  disclose  a 
material  fact,  in  connection  with  an 
application  for  TAA  that  resulted  in  the 
overpayment,  and  whether  the 
individual  knew  or  should  have  known 
that  the  fact  was  material. 

(J)  Whether  the  individual  knew  or 
could  have  been  expected  to  know,  that 
the  individual  was  not  entitled  to  the 
TAA  payment. 

[4]  Whether,  for  any  other  reason,  the 
overpayment  resulted  directly  or 
indirectly,  and  partially  or  totally,  from 
any  act  or  omission  of  the  individual  or 
of  which  the  individual  had  knowledge, 
and  which  was  erroneous  or  inaccurate 
or  otherwise  wrong. 

(5)  Whether  there  has  been  a 
determination  of  fraud  under  paragraph 
(b)  of  this  section  or  section  243  of  the 
Act. 

(B)  An  a^irmative  finding  on  any  one 
of  the  factors  in  paragraphs  (a)(2){i)(A) 
[l)-(5)  of  this  section  precludes  waiver 
of  overpayment  recovery. 

(ii)  (A)  In  determining  whether  equity 
and  good  conscience  exists  for  purposes 
of  paragraph  (a)(l)(ii)  of  this  section,  the 
following  factors  shall  be  considered: 

(1)  Whether  the  overpayment  was  the 
result  of  a  decision  on  appeal,  whether 
the  State  agency  had  given  notice  to  the 
individual  that  the  case  has  been 
appealed  and  that  the  individual  may  be 
required  to  repay  the  overpayment  in 
the  event  of  a  reversal  on  appeal,  and 
whether  recovery  of  the  overpayment 
will  not  cause  extraordinary  and  lasting 
financial  hardship  to  the  individual. 

[2]  Whether  recovery  of  the 
overpayment  will  not  cause 
extraoitlinary  financial  hardship  to  the 
individual,  and  there  has  been  no 
affirmative  finding  under  paragraph 
(a)(2)(ii)(A)  of  this  section  with  respect 
to  such  individual  and  such 
overpayment. 

(B)  An  affirmative  finding  on  either  of 
the  foregoing  factors  in  paragraphs 
(a)(2)(ii)(A)  (7)-(2)  of  this  secUon 
precludes  waiver  of  overpayment 
recoveiy. 

(C)  (1)  For  the  purpose  of  this 
paragraph  (a)(2)(ii).  an  extraordinary 
financial  hardship  shall  exist  if  recovery 
of  the  overpayment  would  result  directly 
in  the  individual's  loss  of  or  inability  to 
obtain  minimal  necessities  of  food, 
medicine,  and  shelter  for  a  substantial 
period  of  time;  and  an  extraordinary  and 


lasting  financial  hardship  shall  be 
extraordinary  as  described  above  and 
may  be  expected  to  endure  for  the 
foreseeable  future. 

(2)  In  applying  this  test  in  the  case  of 
attempted  recovery  by  repayment,  a 
substantial  period  of  time  shall  be  30 
days,  and  the  foreseeable  future  shall  be 
at  least  three  months.  In  applying  this 
test  in  the  case  of  proposed  recoupment 
from  other  benefits,  a  substantial  period 
of  time  and  the  foreseeable  future  shall 
be  the  longest  potential  period  of  benefit 
entitlement  as  seen  at  the  time  of  the 
request  for  a  waiver  determination.  In 
making  these  determinations,  the  State 
agency  shall  take  into  account  all 
potential  income  of  the  individual  and 
the  individual's  family  and  all  cash 
resources  available  or  potentially 
available  to  the  individual  and  the 
individual's -family  in  the  time  period 
being  considered. 

(J)  Determinations  granting  or  denying 
waivers  of  overpayments  shall  be  made 
only  on  request  for  a  waiver 
determination.  Such  request  shall  be 
made  on  a  form  which  shall  be  furnished 
to  the  individual  by  the  State  agency. 
Notices  of  determination  of 
overpayments  shall  include  an  accurate 
description  of  the  waiver  provisions  of 
paragraph  (a)  of  this  section,  if  the  State 
agency  has  elected  to  allow  waivers  of 
TAA  overpayments. 

[4)  [i]  Unless  an  overpayment  is 
otherwise  recovered,  or  is  waived  under 
paragraph  (a)  of  this  section,  the  State 
agency  shall  recover  the  overpayment 
by  deductions  from  any  sums  payable  to 
such  individual  under. 

(A)  The  Act  and  this  Part  617; 

(B)  Any  Federal  unemployment 
compensation  law  administered  by  the 
State  agency:  or 

(C)  Any  other  Federal  law 
administered  by  the  State  agency  which 
provides  for  the  payment  of 
unemployment  assistance  or  an 
allowance  with  respect  to 
unemployment. 

(ii)  In  addition,  a  State  agency  may 
recover  the  overpayment  from 
unemployment  insurance  payable  to 
such  individual  under  the  State  law. 

(iii)  No  single  deduction  under  this 
paragraph  (a)(4}  shall  exceed  50  percent 
of  the  amount  otherwise  payable  to  the 
individual,  and  when  a  deduction  is 
made  it  shall  be  50  percent  of  the 
amount  actually  payable. 

(b)  Fraud.  If  a  State  agency  or  a  court 
of  competent  jurisdiction  finds  that  an 
individual: 

(1)  Knowingly  has  made,  or  caused 
another  to  make,  a  false  statement  or 
representation  of  a  material  fact;  or 
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(2)  Knowmgjji^hafffaiipd  or  caused 
anotben  to  fai It.  U)i disclose  a  ma^BfiaL 
fact;  andias.a  Easuli-of  such  iaisA. 
statement  or  representation,  oraf  such. 
nondiscloauca,.Biu:h  individuaLhas. 
received"  any,  paymeat  undfit  the  Aft  and 
this  Fart  617  to  which  the  individual  was 
not  antilled  auiJi  individual  shaJl  in 
addltioii  to  any  othec  penali^  provided 
by  law.  be  ineligible.  £or  any  further 
payments  undier  tb£  Act  and-thia  Part 
617^ 

{f:),TnaJning.JabisearcIi  andrslocatton 
allowances.  (1)  I£an  individual. fails. 
with  goodcaiiae.. to  complete. training,  a 
job  searchi.oc  a.  teixiealion..any,  paymfflit 
or  portioiLQla  pa^^ani  made  undec  the 
Actandithis-Paft617  to. such  indLuiduaf. 
that  is  ant  properJy  and  necessarily 
expended  in  attempting  to  complete 
such  training,  job  aeorch.  or.  relocation, 
shalliconsti  tuta  an.  ovaipa^onent 

(2)  If  an  individual  fails,  without  good 
cau«e.  to  complete  training,  a  jpb.search, 
or  a  relocation,  any  payment  made 
under  the  Act  and  this  Part  617  to  on  on 
behalf  of  such,  individual  siiall  constitute- 
an  overpayment. 

(31' Such  overpayments  shall  be 
recovered' or  waived  as  p^a^udedlin 
paragraph  [ft]  of  this,  section, 

(d)  Final  dhterminahoa.  Except  (be 
overpayments,  determined  by  a  court  of 
competent  jurisdiiitiQn..nQ  cepa^vnent. 
may  be  required!  and  no.  deduction  may 
be  made,. under  this  section  until  a. 
determination  undfer  paragraph  (afof 
this  section. by  the  State  agency  has 
been  made,  notice  of  the  determination 
and'an  opportunity  for  a  fair  Hearing 
thereon  harbeen  given  to  the  individual 
concerned,  and  the  determination  has 
become  final! 

(e)  Deposit  Any  amount  recovered^ by 
a  State  agency  under  this  section  shall 
be  deposited  into  the  fund  from  which 
payment  was  mad^ 

[fyProaedurrri  rBquiremantm  Ct)  The 
provisions  of  paragraphs- (c),  (e),  and  (g) 
of  S  617.50i8hall  apply  to  determinations 
and  redeterminations  made  pursuant' to- 
this  section. 

(2)''I9u  pnnu0ion»of  S  617.31  shall 
apply  to  determinations  and' 
redetaminations  made  pursuant  to  this 
section! 

(g)  SrauddBteotion.andpreumttion.. 
State- procadunar  far  tim  dateoticHt  and: 
pre%iention  of  fraudulent  avenpaymanta: 
of  TAA  shall: be,  asiamimmum, 
commenaurata  wuttrttiE  procedures 
adopted  by  the  Stata  wjth  raspsoltD. 
State  unemployment  oompensation  andi 
consistent  withitba-Secmtary'S' 
"Standard  for  Fraud  and  Overpayment 
Detection."  Emp/ojunenL  Security/ 
Manual,  EarX  v.. aactiona  7.52i)r751& 
(Appendix  Eo£tiiia.parl)i 


[hi  Debts  due  the  Uni led  States  or 
Others.  (1)  Notwithstanding  any, 
provisioniof'thts  PartSi7.,  TAA  payable- 
toim  indiwidual  under  the  Anttandthia^ 
Part  617 shatlibe  applied  by  theState- 
agency  for  the  neoovery.  bj»  offset  of  any. 
debt  duflthe  United  States  from  the 
individual. 

(2)|T.AA  shall  not  be  applied'oruead^ 
by  the  State- aganoy in  emymanneirhir 
the  pay^lant>ofrany'deb^af'ther 
individual  tO' any; State  on  any  other 
entity  or  peiaon.  eNoepf  that  TBsA- 
payable  toanindividual  ahail.be 
payable  to  someone  other ttran  the 
individual:  if  cequined  by  State  law- and' 
Faderaii  la«f  to)  aatisfii-  the  indi  uiduallai 
oblig{itions;{acahdd;support  oralinMBiy: 

§612.56    Invkitata  rigbts  to>TAA> 

Except  asspeciiicaliy  prauided  in.  this 
Pari  627..  the- rights  of  individuals  to> 
TAA  shall  be  protsatedin  the  same 
manner  and.  to  the  aame;«aent  a»the 
rightsuil  persona,  to.  Ulaca  protected 
under  the  applicable  Stalo:law.  Sunlu 
measures  shaJi. include  proteotlon: of 
applicants. for  TAA  from  watwec 
releaae..  aa«gnmenii.  piedgfb, 
encumbrance,  levy,  execution, 
attachmanti.and  ganaiahment  o£  their 
rights  to  TAA,. except  aaipmwdsd'iii: 
S  617.S5s  In-.the  same  manniH-  anditoithe: 
sam6  extent,  individuala  shall  be 
protected  fimnr  discrimination  and- 
obstnurtiun-in  regaal  toiseekingi 
applying; fior:  and necaiuiiigany ngfaftoi 
TAA. 

§  617.57    Raoordkeeping:  dlsdosuro  ot 
inf  ocmatlOa 

(a)  Recordkeeping  Each  State  agency 
will  make  and  maintain  records 
pertaining  to  the  administcation.of  the 
Act  as. the  Secretary  req^irss>and  will 
make  allsuch  recordr  available  for 
inspection^  examination  and  audit  by. 
such  Federal  of/iciais. as- the  Secretary 
may  designate  or  as^may  be  required  by 
law.  Such  recordkeeping; wilh  be 
adequate  tasuppont the reporting;of- 
TAA  actiuitj^on-cepontingifonn  ETA  5A3. 
approved  under  OMfi.controlnumbefi 

(b)  Disclosure  of,  informatiam 
Information  in  records  maintained  bj^a 
State. ag^cyia  adnnnistering(the  Act 
shall  bft  kept  confidential  and 
information  in.such  reeords.msy  ba- 
disclosed.only  in.  the; same  manner  and. 
to  the  same  extent  as  information  with, 
respect  to  UI  and  the  entitlement  of 
individuals,  thereto  may  bedisalosed: 
undac  thaa^plioablft  State- lawL  Such, 
informationishall  not*. however,  he 
discloBsdto/an  employcn  Of  any  other 
person  except  to.  ttie  e»tanf  necessary  tO' 
obtainiiofoimation  from  the  employeror 
other  peraoafop  the  puiposas-oftthis  Part 


617:  This  prouision-on  the  conftdentielity 
of  information  maintained  in  the 
administratiomof^thaAatshalinot 
apply,  howeven  td  the- Department  or  for 
the  purpoaesof  ^617755^  or  paragraph' (b)' 
of  this  section,  orin'ttis-aase  of 
information,  reports  and  studies 
required  pursuant  to  §"617.61,  or  where 
the  result  would  be  inconsistent' with  the 
Freeddm  of  Ihfbrmatlon  Act  (5  U'.S.C 
552),  the  Privacy  Acfof  ra7T(5U.S.C: 
552a),  or  regidktions  of  the  Department 
promulgated  thereunder  (S^e  29'CFR' 
Parts  70  and  70a )•. 

§  6 1 7:51    Utiampiaynnnt  inaurancai 

Unemployment  insurance  payable  to 
an  adversely  affected  worker  shall' not 
be  denied  orreduced'fbrany  week  by 
reason  of  any  right  tc  a  payment  of  TAA. 
undbrtheActand'thiaP&rt  617. 


§6it7..Sa    A9raMMat»wttbStat»sg«ici«. 

[afAuthonty.  Btefbre  performing  any 
function  or  eitercising-any  jurisdiction 
under  the- Act  and  this  Part  617,  a  St^te 
or  a- State  agency  shalliexecute  an 
Agreementwiththe-Secretary  meeting 
the  requircmenta  of  the  Afct. 

(b).fi!*ecufl''or?  Arr  Agreement  undfer 
paragraph- (a)' oPthis  section  shall  be 
signed'on  behulf  of  a  State  by  an 
authorized- ofRcial'of  the  State  and  the 
signature  shall 'be  dated:  The  authoritx 
of  the  officialshaH  be  oertifled'by  the 
Attorney  General  of  the  State  or  counsel 
fortha  State  agenoy,  unlbss^the 
Agreement  is- signed  by  the  Governor  of 
the  State.  An^Agjaeement  will  be 
executed  on  behalfof  the  Uhited  States, 
by  the.Secretary. 

[t),PubJic  access  to  Agreements.  The 
State  agency  willmake  available  to^anjc 
individual  or  organization  an. accurate 
copy  oTthe  Agi£ement.with  the  Agency 
for  inspection  and cnpying.. Copies  of.  aa 
Agreement  may  ba  furnished  on  request 
to  any.  individual  or  organization  upon 
payment  of  the  same  chacges,.if  any.  as 
apply  to  the  furnishing, of  copies  o£  othec 
records  of  the  State  agency.. 

(d)  Amended.  Agreement  A  State  or 
State- agency  shall  execute  an.  amended 
Agreement  with  the  Secnetary  prior  to. 
administering, any  amendments, to  the 
TAA  provisions.or the;  Trade  AcLoI 
1974. 

iii)  AgenLof,  United  Slates.  In  making; 
determinations,  redeterminations,. andiin 
connection  with,  proceedings-  for  review, 
thereof., a. Stats  or  State- agency  which 
has.exacutedao.Ag|ieament  as  proiuded 
in  this  sectioaahailbe-an  agent  of  tha 
United  States  and  shall  carry  out.  fully 
the: purposes. oiL  the  Act  and. diia  Part 
61^: 

(fl  Braach.  U  tfaa-Sasretwy&iidff.thata 
State  or  State  agency  himnotihiUiliediits-. 


commitments  under  its  Agreement  under 
this  section,  section  3302(c)(3)  of  the 
Internal  Revenue  Code  of  1954  shall 
apply.  A  State  or  State  agency  shall 
receive  reasonable  notice  and 
opportunity  for  hearing  before  a  finding 
is  made  under  section  3302(c)(3)  whether 
there  has  been  a  failure  to  fulfill  the 
commitments  under  the  Agreement. 

(g)  Secretary's  review  of  State  agency 
compliance.  The  appropriate  Regional 
Administrator  shall  be  initially 
responsible  for  the  periodic  monitoring 
and  reviewing  of  State  and  State  agency 
compliance  with  the  Agreement  entered 
into  under  this  section. 

§  6 1 7.60    Adnttniatration  siMent  SUte 
Agreement 

In  any  State  in  which  no  Agreement 
under  S  617.59  is  in  force,  the  Secretary 
shall  administer  the  Act  and  this  Part 
617  and  pay  TAA  hereunder  through 
appropriate  arrangements  made  by  the 
Department,  and  for  this  purpose  the 
Secretary  or  the  Department  shall  be 
substituted  for  the  State  agency 
wherever  appropriate  in  this  Part  617. 
Such  arrangements  shall  include  the 
requirement  that  TAA  be  administered 
in  accordance  with  the  Act  and  this  Part 
617,  and  the  provisions  of  the 
appropriate  State  (aw  except  to  the 
extent  that  such  State  law  is 
inconsistent  with  any  provision  of  the 
Act  or  this  Part  617  or  section  303  of  the 
Social  Security  Act  (42  U.S.C.  503)  or 
section  3304(a]  of  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  3304(a)),  and 
shall  also  include  provision  for  a  fair 
hearing  for  any  individual  whose 
application  for  TAA  is  denied.  A  fmal 
determination  under  this  section  as  to 
entitlement  to  TAA  shall  be  subject  to 
review  by  the  courts  in  the  same  manner 
and  to  the  same  extent  as  is  provided  by 
section  205(g)  of  the  Social  Security  Act 
(42  U.S.C.  405(g)), 

§617.61    InformatkMi,  reports,  and  studies. 

A  State  agency  shall  furnish  to  the 
Secretary  such  information  and  reports 
arui  conduct  such  studies  as  the 
Secretary  determines  are  necessary  or 
appropriate  for  carrying  out  the 
purposes  of  the  Act  and  this  Part  617. 

§  617.62    Transitional  procedures. 

The  procedures  for  administering  the 
Trade  Act  of  1974  before  and  after  the 
amendments  made  by  Title  XXV  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Pub.  L.  97-35)  are  as  follows: 

(a)  TRA.  The  provisions  contained  in 
Subpart  B  of  this  Part  617  shall  apply 
with  respect  to  the  qualifying 
requirements  for  TRA  for  adversely 
affected  workers  who  are  separated  on 
or  after  October  1, 1981.  and  were  not 


entitled  to  TRA  for  any  week  of 
unemployment  beginning  before 
October  1. 1981.  In  addition,  such 
provisions  shall  apply  to  TRA  payable 
for  weeks  of  unemployment  beginning 
after  September  30. 1981.  to  adversely 
affected  workers  separated  before 
October  1, 1981.  Any  adversely  affected 
worker  entitled  to  TRA  for  any  week  of 
unemployment  beginning  before 
October  1. 1981.  shall  be  entitled  to  TRA 
as  follows: 

(1)  Weeks  before  October  1. 1981.  For 
weeks  of  unemployment  beginning 
before  October  1. 1981,  TRA  eligibility 
shall  be  determined  under  the 
provisions  of  the  law  and  regulations  in 
effect  before  the  amendments  made  by 
Title  XXV  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35). 

(2)  Weeks  after  September  30,  1981.  (i) 
Basic  weeks  (UI  exhaustion).  For  any 
week  of  unemployment  beginning  after 
September  30. 1981.  TRA  eligibility  for 
an  individual  who  has  exhausted  all 
rights  to  UI  prior  to  such  week  shall  be 
determined  under  Subpart  B  of  this  Part 
617,  except  that  the  maximum  amount  of 
basic  TRA  payable  to  the  individual  for 
any  such  week  of  unemployment  shall 
be  an  amount  equal  to  the  product  of  the 
amount  of  TRA  payable  to  the 
individual  for  a  week  of  total 
unemployment  (as  determined  under 

§  617.13(a))  multiplied  by  a  factor 
determined  by  subtracting  from  fifty-two 
the  sum  of: 

(A)  The  number  of  weeks  preceding 
the  first  week  which  begins  after 
September  30, 1981,  including  all  weeks 
in  the  individual's  first  benefit  period, 
and  which  are  within  the  period  covered 
by  the  same  certification  as  such  week 
of  unemployment,  for  which  the 
individual  was  entitled  to  a  payment  of 
TRA  or  UI  (or  would  have  been  entitled 
to  a  payment  of  TRA  or  UI  if  the 
individual  had  applied  therefor);  plus 

(B)  The  number  of  weeks  preceding 
such  first  week  that  are  deductible 
under  section  232(d)  of  the  Trade  Act  of 
1974  in  effect  before  the  amendments 
made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1981. 

(C)  The  amount  of  TRA  payable  to  an 
individual  under  this  paragraph  (a)(2)(i) 
shall  be  subject  to  adjustment  on  a 
week-to-week  basis  as  may  be  required 
by  §  617.13(b). 

(ii)  Basic  weeks  UI  entitlement.  For 
any  week  of  unemployment  beginning 
after  September  30, 1981,  TRA  eligibility 
for  an  individual  who  still  has 
entitlement  to  UI  shall  be  discontinued 
until  the  individual  exhausts  all  rights  to 
UI  as  provided  in  §  6.17.11(a)(5).  After 
exhaustion  of  all  rights  to  UI,  payment 
of  TRA  shall  be  determined  under 


Subpart  B  of  this  Part  617,  except  that 
the  maximum  amount  of  basic  TRA 
payable  to  the  individual  for  ensuing 
weeks  of  unemployment  shall  be  an 
amount  equal  to  the  remainder  of: 

(A)  The  maximum  amount  of  basic 
TRA  as  computed  under  paragraph 
(a)(2)(i)  of  this  section:  minus 

(B)  The  total  sum  of  UI  to  which  the 
individual  was  entitled  (or  would  have 
been  entitled  if  the  individual  had 
applied  therefor)  for  weeks  beginning 
after  September  30, 1981. 

(iii)  Additional  weeks.  With  respect  to 
any  week  of  unemployment  begiiming 
after  September  30. 1981.  for  an 
individual  who  is  in  training  approved 
under  section  236  of  the  Trade  Act  of 
1974.  and  who  was  receiving  TRA  for 
basic  or  additional  weeks  beginning 
before  October  1. 1981.  the  weekly 
amount  of  TRA  for  any  additional 
weeks  beginning  after  September  30. 
1981.  shall  be  determined  under  Subpart 
B  of  this  Part  617. 

(3)  Transitional  eligibility  period,  (i) 
Basic  weeks.  Any  individual  who  was 
eligible  for  a  basic  TRA  payment  for  any 
week  begiiuiing  before  October  1. 1981, 
shall  not  be  eligible  for  a  basic  TRA 
payment  for  any  week  beginning  after 
September  30, 1981.  and  which  begins 
more  than  52  weeks  after  the  individual 
has  exhausted  all  rights  to  regular 
compensation  in  the  first  benefit  period 
(as  provided  in  §  617.15(a)). 

(ii)  Additional  weeks.  Any  individual 
who  was  eligible  for  a  TRA  payment  for 
an  additional  week  begirming  before 
October  1, 1981,  shall  not  be  eligible  for 
a  TRA  payment  for  any  additional  week 
beginning  af^er  September  30, 1981, 
unless  such  additional  week  begins 
wtthin: 

(A)  26  weeks  after  the  last  week  of  the 
individual's  entitlement  to  basic  TRA.  or 

(B)  78  weeks  after  the  individual 
exhausted  regular  compensation  in  the 
first  benefit  period,  whichever  occurs 
first  (as  provided  in  S  617.15). 

(b)  Training,  other  reemployment 
services,  and  allowances.  (1) 
Applications  for  training  filed  before 
October  1, 1981,  concerning  the  approval 
of  such  training  after  September  30, 
1981,  shall  be  determined  under  Subpart 
C  of  this  Part  617. 

(2)  Applications  for  transportation 
and  subsistence  payments  while  in 
training,  and  job  search  and  relocation 
allowances  filed  after  September  30. 
1981,  shall  be  determined  under  the 
applicable  Subpart  C.  D,  or  E  of  this  Part 
617. 

(3)  Individuals  who  have  had  self- 
financed  training  approved  prior  to 
October  1, 1981,  shall  not  be  reimbursed 
for  training  and  related  expenses 
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incurred  while  iji  such,  training,. 
Howerec  suchindiVidtial^  may  Have 
their  eligibility  for  approved:  training 
coosidbred^ under  the  criteria  oullinacfin- 
the  amended' section  238  of.  the  Act  and 
in  S  eiT.2Z  and.  if  approved;  shall  he. 
entitled  to  have  post-approval  training 
costs  paid: 

[c],Fniud'cmif  recovery  a f 
overpuyiment^.  Thrfraurfantf 
overpayinCTrr  recovery  provisions  oFthis. 
Subpart  F  shal!  fake  eSfect  on  August  IT. 
19Ms  and- shall  apply  to  all 
overpayments  outstanding  on.  thai  date 
or  deflwmined'on  orafterthal  dat6. 

[d^/tfetfuinnfatiwnihiteirts.  to  Slats 
law.  The  provisions  of  section 
2514(aK2)(D)  of  the  Omnibus  Budget 
Reconciliation  ActoFl98T  (Pbb.  L  97- 
35)  (relating  ttr  amendment  of  State 
lawsjishall  apply  to  StWt  Ihws  fbrthe 
purposBS- of  certifications  under  section 
3304(c)  of  the- Ihtemal  Revenue  Codb  of 
1984  on  October 31  of  any  tBxablfe  year 
after  1981;  except  that,  in  any  State  in 
which  the  legislatureof  that  State- 
pi)  Bbes  not  meet  in- a  session^  which- 
begins  after  August  10;  1881.  and  befbre 
September  T,  19821  and- 

(21' If  in  session  on  August  t J,  198t. 
and  dbew  not  remain- in' session- for  at 
least 25- calendar  days  thereafter  the 
date  of  "198?"  in  this  paragraph- (d)  shall 
be-d^emed  to  be"198e:" 


The  amendments  ti2i the  Act  made  bjt 
Tili»X3e«  of  die  Omni  bus  Budget 
RaciiiHiiliirtHm  Act  jjf  iflai  (Pub.  L  97- 
35)  shall  mitabate^  or  otherwise  a^isot 
emltisnnnt  taTAA  under  the-Trads  Act 
afilAM  orany  appeal,  whicit  was- 
pending-cm  (Dttobert,  1981,  or  on  the 
date  of  enactment  of  any  such 
amendment,  as  apphcable,  or  prevent! 
ffiiy  appeaLfmm  my  dBtennination 
tiieieuiide:  which  did- not  became  Rnal 
prior  to  ouch' applicable  data  ifi  appeal!  or 
petitiDn:is  fUad  within  the  time  aiiowad' 
for  ^ipealj  an  pstitiom 

§617.M    Termination  of  TAA  Program 
B«n«m». 

The  fallowing  ruiea  are  applicable  to 
the  tenninatioaof  TAA  beneftts-  under 
the  AcL 

(a),  No  application  for  TELA,  or 
transportation  or  subsistence  payment 
while  in  training  approved  under 
Subpart  C  of  this  Part  617,  shall  be 
approved  and  no  payment  of  TRA.  or 
transportation  or  aubsistance.  shall,  be 
made,. for  any  week  which  begins  aftsE 
the  termination,  date  specifiedi  in  the 
Act. 

(b)  No  payment  of  job  search  or 
relocation  allowances  shall  be  made, 
after  tha  tarminatian  date  specified  in. 
the  Act.  unleaa  an  apijUcation  for  such 


allowances  waa  approved,  aadsuchijob. 
search  or  reloaati0n.wasiQanipleted.  on. 
or  before  such  terminationjdate> 

(jB)i No  training. under  Sub{|arLC.o£tfai& 
Part  617  shall  be  approved  unless  a 
determinatioaregfirdiiig  tha  approyal.c^ 
such  training  waa made., and.  such. 
training  commenced,  on  or.  before  tJie: 
tarmioalioB-datft  spaoifiad  ioj  tha  ActL 
Consistent  with,  the  requiremants  of 
section  aaB(aljClJ  of  the  Act,  the 
availability  of  funds  stipulation  in 
§.ai7.2^a).  andtthe^termin^ioiL 
provisionaof.  thisparafiBplL  (c). 
resouica&may  be  committadjon.or 
before  the  termination. data  spsGifiadiiiii 
the  Act  tO'Gouen  tuitiomrelated-expHises 
which  ara  obligtttedon.oc befoiw-such. 
termination  data. 

Appwdx' A— StaMiard}  Ibr  eiifi» 
DetenninatioDS — Separation  InfonnaiioD 

eottr   F^fircr/ Law  ftequirements.  section. 
303(b)(11  of  thwSowier  Security  Actrequirer 
thata<Stat»laiw  include' prDviMon'for 

"Such  owthadvaf  admuhstratfon  .  .  .  a» 
are  found  tiy  tha  SrMmtarytOiberaaaanably 
calculalad  ta)in*urtt'full>p«yiiiant  of 
unentploymenticompaiustian  whanduoi" 

S«ctian.303(^)(3)  ofthe  SooialiSacurity.  Act 
requires  that  a  State  law  inaliide  prowston 
for 

"Opportunity  fbra  fair  hearing  Befbre  an 
itnpartial  tribunal  fbrall  individuals  whose 
claims  for  uirempioymentoampensalion  are- 
denied." 

Section-.aSO^Hlldl  ofthe-Pedei^' 
Unemplo>»ni«ntT^*A»tiand;9ootion'30J(a){6)i 
of.  the  Social. S«Gunty'Aot  reqiure  lhu(  at  State 
law  include  provision  for: 

"Expenditure  of  aii  money  withdrawn  fcom 
an  unemployment  fiind  of  such  State,  in  the. 
payment  of  unemployment 
compensatfon.  .  .  . 

Section  3808(1^  of  the  Federal' 
Utiemplbymentl^wAal  defiiiea 
"compensation"  as  "Caah'b«n8fit»payabl»to- 
individualswith.raapeal  to  ttieir 
unemploymait" 

emi    Seciietar]f,'s.lntb/pretation  afFederaJi 
Law  HequiramsntK  The-S«or«tary  tnteipiets. 
the  above  sections  to  >require  that  a  .Stale  law. 
include  provisions  which  will  insure  that: 

A.  Ihdividlials  who  may  be  entitled  to. 
unemployment  compensation  are  furnished 
such  information  as  will  rsasonsbly  afford 
them  an  opportunity  to  know,  establish,  and' 
protect  their  rights-under  the  unemployment 
compensation  lawof  such  State,  and 

E  The  State  agenoy  obtains  aodracords  in 
\ timefor the pmmpt  detarminationand review 
of  benefit  clauiis.Mich  inibmiation  as  will' 
reasonably^  insure  the  payment  of  banefits  to 
individuals  to  whom  benefits  are-due. 

6012.    Criteria  far  Raview  of  Stole  Lawi 
Confbrmity  with  Federal  Rbquinments: 

Indetennining.the  confbrmity.  ofa  State 
law  witfr.the  above  requirements  of  the 
Federal  Unemployment  Tax  Act  and'the 
Social  Security  Act-as  interpreted  by  the 
Secretary,  tha  faUowuigicriteria  willibe 
applied:. 

/V.Is  it  naqiiired.thst^indivitluals.wha.may 
l>e  entitledjtQ  uaemploj^ment  compensaliair 


ba  himiahed.suchiinibnnatfion  of  thain 
potential  rights^tb. baa* fitti. including  tha 
manner  and  places  of  filiog  claims,  the 
reasons  fbr  determinations,  and  theic  rights  of 
appeal,  as- will' insure  them  a  reasonable 
opportunity  ttrknow.  establish,  and  protect 
theirri^ts  undwthe  la*»  of  the  State? 

Bl  Is, the  State  a|i«noy  required  to  obtein.  in> 
time  fbrprompt  dstemhnation  of  rights  to. 
benefits, suiih  informanon  as  will  reasanabl)i 
insure  tha  payjnant.of.beneflts  to  indiuidlials 
to  whom. benefits  are  due? 

C.  Is  the  Slate  agency  re^^uired  to-keap 
records  of  the  facts  considered,  in  reaching, 
determinations  of  rights  to  benefits? 

(JOIT   Claim  Dbterwinatians  Requirements 
DeaigTwd  TOMbet  Bepartmeirtof-'Labor 
Criteria: 

A.  InvestJgptjon  of  claims.  The  State 
agency  isrequited'to  obtain  promptly  and 
prior  to  a  determination  of  an  individiial's 
right  to  benefits,  su ah  facts  pertaining  thereto 
as  will  be  sufftcientrsasanably  to  insure  the 
payment  of  benefits  whei  due. 

ThiS'iequitemanl  smbraoes  five  separate 
elements: 

1.  U  is  the  cesponmbihty,  of  the  agency  to. 
take  the  initiative  in.the discovery,  of 
information.  This  responsibility  may  not  he- 
passed  on  tb.  the  claimant  or  the  employer.  In 
addition  to  the  agency's  own  records,  this 
information  may  be  obtained  fhjnr  the 
worlien  the smployer,  or  otHer  sources.  If  the 
information.obtainad^in' the> first  instance 
discloses  no  aaaentid:dtaagreement:and< 
providesa  suffioient- basis  fbr  affair 
determinatioa.na<further  irru^tigation  is. 
necessary.  If,  the  information  obtained  from 
other  souriMS  differs. essentially  from. that 
furnished-hy  the  claimant,  the  agency,  in. 
order  to  meet  its  responsibility,  is  required' to 
inform  the  claimant  of  such  information  from, 
other  souroes  and  to  affbrd  the-daimant  an 
opportiuiity  tO'ftimishany  fUrther  facts  he- 
may  have. 

2.  Bvidenhai>tectsmuat-.be  oblainBd  a» 
distinguished  feoiDultimste;factr.oir 
conclusions.  That  a  ^worker,- was>  discharged: 
for  misconduct.  is.«i  ultimate  fact  or 
conclusian:  that  he  destroyed a.machine  upon, 
which  he  was  working  is  a  primary  or 
evidentiary  fact,  and  the  sort  of  &ct  that  the 
requirement  refers  to. 

X  The  information  obtained  musti  be 
sufficient  reasonably  to  insure  the  payment 
of  benefits  when-due.  Ihgeneral.  the 
investigation  madeby  tire  agency  must  be 
complete  enough  to  provide  information  upon- 
whiofa  the  agency  may  aotivuith  reasonable 
assurance  that  its  dacisionis  oonsstent  with 
the  unemploymsiti compensation  low.  On  the 
other  hand,  the  investigation  should  not  be  so 
exhaustiva-andttima-eoiisuiiringasundiily  to 
delay  the  paymentof  benefits- and  tonsult  In 
excessive  costs. 

4.  loformation  must  ba  obtained  promptly, 
so  that  the  payment  oTbenefits  is  not  unduly 
delayed. 

5.  If  the  State  agency  requires  any 
particulbrevidence  from  the  worker,  it  must 
give  him  a<res«onable  opportunity  to  obtain 
such  evidencsi 

B.  Recording  af  facta.  The  agency  musti 
keepia  written  necord  of-thefacte-oansiderad 
in  reachingtits  datarnunatiaiuk 
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C.  Determination  aoticee: 

1.  The  agency  must  give  each  claimant  a 
written  notice  of 

a.  Any  monetary  determination  with 
respect  to  his  benefit  yean 

b.  Any  determmetion  with  respect  to 
purging  •  disqualiBcutiow  if  under  the  Stste 
law,  m  condition  or  qvatificatien  must  be 
satisfied  wttb  respect  ta  each  week  of 
dia<)u«l£GatioK  but  in  lieu  of  giving  writtca 
notice  of  each  determination  for  each  week  in 
wkicb  it  is  dtiiiaianri  that  the  claimant  has 
met  the  rattuiraaiants  for  purging,  the  ageacy 
may  infana  the  claimant  that  he  has  ptuged 
the  disqaalificatioa  for  a  week  by  notalioa  oa 
bis  applicant  identification  card  or  otherwise 
in  writing, 

c  Any  other  detenninatioD  which 
adversely  affects  bis  rights  to  benefits,  except 
that  written  notice  of  determination  need  not 
be  given  with  respect  to: 

(1 )  A  week  ri»  a  benefit  yesr  for  which  the 
claimant's  weekly  benefit  amount  n  reduced 
in  whole  or  in  part  by  owrwings  if  the  first 
time  IB  the  benefit  ye*r  that  there  i»  such  a 
reduction,  ke  is  retpiired  to  be  furnished  a 
booklet  or  leaflet  contaiiiiag  the  tnfarmatiaa 
set  forth  beiaw  io  paragraph  2^1).  Howevec. 
a  written  aatice  of  determiealion  is  requtred 
if  (a)  there  is  a  dUspale  concerning  the 
ivductioa  with  reaped  to  aoy  week  (e.4..  as  to 
the  amount  computed  as  the  appropriate 
reductioa  elc.t  or  (b)  there  is  a  change  in  the 
State  law  (or  in  the  apphcation  thereof) 
affecting  the  reductioa;  or 

(2)  Any  week  in  a  benefit  year  subsequent 
to  the  first  week  in  such  benefit  year  in  which 
benefits  were  denied,  or  reduced  in  whole  or 
in  part  fbr  reasons  other  than  earnings,  if 
denial  or  reduction  fbr  such  subsequent  week 
is  based  on  the  seme  reason  and  the  same 
facts  «s  for  the  first  week,  sttd  if  written 
notice  of  determtnation  is  reqwred  to  be 
given  ti»  the  chmnant  with  respect  to  sech 
first  week,  and  «*ith  such  notice  of 
determination,  he  is  raqtnied  to  be  given  a 
baokiet  or  pampUet  coalainisg  tlte 
information  set  forth  bekwr  in  para^apfa  2fl2) 
and  2h.  However,  a  wriliee  notice  of 
delermioatian  is  required  if:  (a)  there  is  a 
dispute  concerning  the  deniai  or  reductioa  of 
benefits  with  respect  to  such  week  or  (b) 
there  is  a  r.hAngp  in  the  State  Law  (or  in  the 
application  thereof)  affecting  the  denial  oi 
reduction:  or  (c)  there  is  a  change  in  the 
amount  of  the  reduction  except  as  to  the 
balance  covered  by  the  last  reduction  in  a 
series  of  reductions. 

Note. — ^This  procedure  may  be  applied  to 
determinations  made  with  respect  to  any 
subseqeent  weeks  for  the  same  reason  and 
on  the  bests  of  the  satne  facts:  (a)  that 
claimant  is  uneMe  to  work,  enavailable  for 
work,  or  is  tfisqsarified  urtder  the  labor 
dispute  provisiaii:  and  (b)  redacing  claiimnt's 
weekly  benefit  amount  Itecause  of  income 
otheialkan  earnings  or  offset  by  reason  of 
overpeymeat 

2.  The  agency  must  include  in  written 
notices  of  deterwii— lioiiii  furnished  to 
claimants  salficieBl  infonnation  to  enaUe 
them  to  understand  the  delerminations.  the 
reasoits  Iheiefor,  and  tbatr  rights  to  protest, 
request  racooaidaratiaa.  oi  appeaL 

The  walten  ootice  of  moaetary 


determinatioo  mast  cootaia  the  infamiatian 
specified  in  the  following  items  (eju:ept  h) 
unless  an  item  is  specifically  not  appUcahle. 
A  written  notice  of  any  other  determinatioa 
must  contain  the  infoHaation  specified  in  as 
man}-  of  the  foUowiog  items  as  are  necessary 
to  enable  the  ciaimarU  to  understaiul  the 
detenniaatioa  and  to  inform  him  of  his 
appeal  rights.  Infonnalioa  specifically 
applicable  to  the  individual  claimant  nuist  be 
contained  in  the  written  notice  of 
determination  Information  of  general 
application  such  as  (but  not  lioiited  to)  tha 
explanation  of  benefits  for  partial 
unemploymaat.  iBfansatioa  as  to  deductions, 
seaaoaality  factats,  and  information  as  to  tha 
manner  and  place  of  taking  an  ipgrnl 
extension  of  the  appeal  period,  aad  where  to 
obtata  information  and  assistance  may  be 
contained  in  a  booldel  or  leaflet  which  is 
given  the  claimaat  with  his  monetary 
determination. 

a.  Base  period  wages.  The  statemcot 
concerning  base  period  wages  BMist  be  in 
•afficicat  detail  to  show  the  basis  of 
coBiptttalioa  of  ehgibiiity  and  weekly  and 
maximain  benefit  amounts.  (If  Btaxtnim 
benefits  are  allowed,  it  may  not  be  necessary 
to  show  detafls  of  earnings.) 

b.  Employer  name.  The  name  of  the 
employer  who  reported  the  wage  is  neceaswy 
so  that  ike  ararkar  may  check  ths  wag* 
transcript  and  know  whether  it  is  correct.  If 
tha  worker  is  given  oaty  the  employer 
number,  he  may  not  be  able  to  check  the 
accuracy  of  the  wage  Iransctipt. 

c.  Explanation  of  benefit  formylo — weekly 
and  maximum  beitefft  omovnts.  Suffk:i«Rt 
informattoR  mast  be  given  the  worker  so  tfiat 
he  Witt  iidaistwnd  haw  his  weekly  benefit 
ameunt,  including  altowances  for 
depertdents.  and  his  maximum  benefit 
anraimt  were  figured.  If  benefits  are 
competed  by  means  of  s  table  contained  in 
the  law,  Ike  ti^We  must  be  femished  with  the 
notice  of  determimlioR  whether  benefits  are 
granted  or  denied. 

The  written  notice  of  determination  must 
show  clearly  tfie  weekly  benefit  amount  and 
the  maxtiTniflt  potential  benefits  to  which  the 
claimant  is  entitled. 

The  notice  to  a  cisimairt  found  ineligible  by 
reason  of  insufficient  earnings  in  the  base 
period  must  inform  him  clearly  of  the  reason 
for  inehgrbility.  An  explanation  of  the  benefit 
formula  contained  In  a  booklet  or  pamphlet 
should  be  given  to  each  claimant  at  or  prior 
to  thetlme  he  receives  written  notice  ofa 
monetary  determination. 

d.  Benefit  year.  An  explanation  of  what  is 
meant  by  the  benefit  year  and  identification 
of  the  claimant's  benefit  year  must  be 
included  in  the  notice  of  determination. 

e.  Information  as  to  benefits  for  partial 
unemployment.  There  must  be  included  either 
in  the  written  notice  of  determination  or  in  a 
booklet  or  pamphlet  accompanying  the  notice 
an  explanation  of  the  daimaat's  rights  to 
partial  benefits  for  any  week  with  respect  to 
which  he  is  working  less  than  his  normal 
customary  full-time  workweek  because  of 
lack  of  work  and  for  which  he  earns  less  than 
his  weekly  benefit  amount  or  weekly  benefit 
amount  plus  earnings,  whichever  is  provided 
by  the  State  law.  If  the  explanation  is 
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contained  in  the  notice  of  deterniinetiaa 
reference  to  tite  item  in  the  notice  ie  which 
his  weekly  beoafit  antouot  is  entered  ikrndd 
be  nada. 
L  DeduciioM  fmn  weekly  beaefita: 
(1)  Eantitigs,  Although  writtan  notice  of 
detanBtoations  deducting  eernings  freoi  a 
claiiaaiU's  weekly  benefit  amouat  is 
geaeraUy  not  required  (see  parsyaph  1  c  (1) 
above),  where  wriltee  ootice  of 
deteraiinatiQa  is  raqoind  (ar  given)  it  shall 
set  forth  the  aataunt  of  earaings.  the  nsethod 
of  nrwpatiag  tka  dedactiOB  is  safficient 
detail  to  caaUa  Ike  daitaaat  to  verify  the 
accuracy  of  tha  deductioa  and  his  right  to 
protest,  request  redctentinalioa.  and  appeaL 
Where  a  whttaa  Dotiee  of  determination  is 
given  to  the  daiaanl  becaese  there  has  been 
a  change  io  the  State  law  or  in  the 
appUcatien  of  the  law,  aa  explanation  of  tha 
change  sbaU  be  incladed- 

WiwB  claimant  is  ntA  required  to  receive  a 
twrilten  notice  of  determination,  he  most  be 
given  a  booklet  or  pamphlet  ths  first  time  ia 
his  benefit  year  that  there  is  a  dedoction  for 
earnings  which  shall  include  the  following 
inrormatioit: 

(a)  The  method  of  computing  deductions 
for  eamings  ia  suffknent  detail  to  enable  the 
claimant  to  verify  Itie  accuracy  of  tha 
deduct!  an: 

(b)  7l»at  he  wiH  not  atttonratically  be  given 
a  written  notice  of  determination  fbr  a  week 
with  respect  to  which  there  is  a  deduction  for 
earnings  (unless  there  is  a  dispute  concerning 
the  reduction  with  respect  to  s  week  or  there 
has  been  a  change  in  the  State  law  or  in  the 
apphcation  of  the  law  affecting  the 
dsductiow)  bat  that  he  may  obtain  such  a 
written  notice  upon  request  and 

(c)  A  dear  statement  of  his  right  to  protest 
request  s  redetermination,  and  appeal  from 
any  determination  deducting  earnings  from 
his  weekly  benefit  amount  even  though  he 
does  not  sutomaticaRy  receive  a  written 
notice  of  determination:  and  if  the  State  law 
requires  written  notice  of  deteiiiiiiiatfon  in 
onler  to  effectuate  a  protest  redetermination, 
or  appeaL  he  must  be  so  advised  and  advised 
also  diat  he  must  request  a  written  notix^e  of 
deteraiination  before  he  takes  airy  such 
action. 

(2J  Other  deductions: 

(a)  A  written  notice  of  determinatioa  is 
required  with  respect  to  the  first  week  in 
claimant's  benefit  year  in  which  there  is  a 
reduction  from  his  benefits  fbr  a  reason  other 
than  earnings.  This  notice  must  describe  the 
deduction  made  from  claimant's  weekly 
benefit  amount,  the  reason  for  the  deduction, 
the  method  of  computing  it  in  sufficient  detail 
to  enable  him  to  verify  the  accuracy  of  such 
deduction,  and  his  right  to  protest,  request 
redelennination.  or  appeaL 

[hi  A  written  notice  of  determination  is  not 
required  for  subsequent  weeks  that  a 
deduction  is  made  for  the  same  reason  and 
on  the  basis  of  the  same  facts,  if  the  aotice  of 
determioatioQ  pursuant  to  (2)  (a),  or  a  booklet 
or  pamphlet  given  huD  with  such  notice 
explains  (i)  the  several  kinds  of  deductions 
which  may  be  made  under  the  State  law  (»g. 
retirement  peneions.  vacation  pay.  and 
overpayments);  (.ii)  the  method  of  computing 
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each  kind  of  deduction  in  sufBcient  detail 
that  ctaimant  will  be  able  to  verify  the 
accuracy  of  deductions  made  from  his  weekly 
benefit  payments:  (iii)  any  limitation  on  the 
amount  of  any  deduction  or  the  lime  in  which 
any  deduction  may  be  made;  (iv)  that  he  will  ; 
not  automaticatly  be  given  a  written  notice  of 
determination  for  subsequent  weeks  with 
respect  to  which  there  is  a  deduction  for  the 
same  reason  and  on  the  basis  of  the  same 
fact*,  but  that  he  may  obtain  a  written  notice 
of  determination  upon  request;  (v)  his  right  to 
protest,  request  redetermination,  or  appeal 
with  respect  to  subsequent  weeks  for  which 
there  is  a  reduction  from  his  benefits  for  the 
same  reason,  and  on  the  basis  of  the  same 
facts  even  though  he  does  not  automatically 
receive  a  written  notice  of  determination;  and 
(vi)  that  if  the  State  law  requires  written 
notice  of  determination  in  order  to  e^ectuate 
a  protest,  redetermination,  or  appeal,  he  must 
be  so  advised  and  advised  also  that  he  must 
request  a  written  notice  of  determination 
before  he  takes  any  such  action. 

g.  Seasonality  factors.  If  the  individual's 
determination  is  affected  by  seasonality 
factors  under  the  State  law.  an  adequate 
explanation  must  be  made.  General 
explanations  of  seasonality  factors  which 
may  affect  determinations  for  subsequent 
weeks  may  be  included  in  a  booklet  or 
pamphlet  given  claimant  with  his  notice  of 
monetary  determinations. 

h.  Disqualification  or  ineligibility.  If  a 
disqualiflcation  is  imposed,  or  if  the  claimant 
is  declared  ineligible  for  one  or  more  weeks, 
he  must  be  given  not  only  a  statement  of  the 
period  of  disqualification  or  ineligibility  and 
the  amount  of  wage-credit  reductions,  if  any. 
but  also  an  explanation  of  the  reason  for  the 
ineligibility  or  disqualification.  This 
explanation  must  be  sufficiently  detailed  so 
that  he  will  understand  why  he  is  ineligible 
or  why  he  has  been  disqualified,  and  what  he 
must  do  in  order  to  requalify  for  benefits  or 
purge  the  disquahfication.  The  statement 
must  be  individualized  to  indicate  the  facts 
upon  which  the  determination  was  based, 
e.g..  state,  "It  is  found  that  you  left  your  work 
with  Blank  Company  because  you  were  tired 
of  working:  the  separation  was  voluntary, 
and  the  reason  does  not  constitute  good 
cause,"  rather  than  merely  the  phrase 
"voluntary  quit."  Checking  a  box  as  to  the 
reason  for  the  disqualification  is  not  a 
sufficiently  detailed  explanation.  However,  . 
this  statement  of  the  reason  for  the 
disqualification  need  not  be  a  restatement  of 
all  facts  considered  tn  arriving  at  the 
determination. 

i.  Appeal  rights.  The  claimant  must  be  given 
information  with  respect  to  his  appeal  rights. 

(1)  The  following  information  shall  be 
included  in  the  notice  of  determination: 

(a)  A  statement  that  he  may  appeal  or.  if 
the  State  law  requires  or  permits  a  protest  or 
redetermination  before  an  appeal,  that  he 
may  protest  or  request  a  redetermination. 

(b)  The  period  within  which  an  appeal, 
protest,  or  request  for  redetermination  must 
be  filed.  The  number  of  days  provided  by 
statute  must  be  shown  as  well  as  either  the 
beginning  date  or  ending  date  of  the  period. 
(It  is  recommended  that  the  ending  date  of 
the  appeal  period  be  shown,  as  this  is  the 
more  understandable  of  the  alternatives.) 


(2)  The  following  information  must  be 
included  either  in  the  notice  of  determination 
or  in  separate  informational  material  referred 
to  in  the  notice: 

(a)  The  manner  in  which  the  appeal, 
protest,  or  request  for  redetermination  must 
be  filed,  e.g.,  by  signed  letter,  written 
statement,  or  on  a  prescribed  form,  and  the 
place  or  places  to  which  the  appeal,  protest, 
or  request  for  redetermination  may  be  mailed 
or  hand-delivered. 

(b)  An  explanation  of  any  circumstances 
(such  as  nonworkdays,  good  cause,  etc.) 
which  will  extend  the  period  for  the  appeal, 
protest,  or  request  for  redetermination 
beyond  the  date  slated  or  identified  tn  the 
notice  of  determination. 

(c)  That  any  further  information  claimant 
may  need  or  desire  can  be  obtained  together 
with  assistance  in  filing  his  appeal,  protest 
or  request  for  redetermination  from  the  local 
office. 

If  the  information  is  given  in  separate 
material,  the  notice  of  determination  would 
adequately  refer  to  such  material  if  it  said,  for 
example,  "For  other  information  about  your 
(appeal),  (protest),  (redetermination)  rights, 

see  pages to of  the (name  of 

pamphlet  or  booklet)  heretofore  furnished  to 
you." 

6014    Separation  Information 
Requirements  Designed  To  Meet  Department 
of  Labor  Criteria: 

A.  Information  to  agency.  Where  workers 
are  separated,  employers  are  required  to 
furnish  the  agency  promptly,  either  upon 
agency  request  or  upon  such  separation,  a 
notice  describing  the  reasons  for  and  the 
circumstances  of  the  separation  and  any 
additional  information  which  might  affect  a 
claimant's  right  to  benefits.  Where  workers 
are  working  less  than  full  time,  employers  are 
required  to  furnish  the  agency  promptly,  upon 
agency  request  information  concerning  a 
claimant's  hours  of  work  and  his  wages 
during  the  claim  periods  involved,  and  other 
facts  which  might  affect  a  claimant's 
eligibility  for  benefits  during  such  periods. 

When  workers  are  separated  and  the 
notices  are  obtained  on  a  request  basis,  or 
when  workers  are  working  less  than  full  time 
and  the  agency  requests  information,  it  is 
essential  to  the  prompt  processing  of  claims 
that  the  request  be  seni  out  promptly  after  the 
claim  is  filed  and  the  employer  be  given  a 
specific  period  within  which  to  return  the 
notice,  preferably  within  2  working  days. 

When  workers  are  separated  and  notices 
are  obtained  upon  separation,  it  is  essential 
that  the  employer  be  required  to  send  the 
notice  to  the  agency  with  sufficient 
promptness  to  insure  that,  if  a  claim  is  filed.  It 
may  be  processed  promptly.  Normally,  it  is 
desirable  that  such  a  notice  be  sent  to  the 
central  o^ice  of  the  agency,  since  the 
employer  may  not  know  in  which  local  office 
the  worker  will  file  his  claim.  The  usual 
procedure  is  for  the  employer  to  give  the 
worker  a  copy  of  the  notice  sent  by  the 
employer  to  the  agency. 

B.  Information  to  worker 

1.  Information  required  to  be  given. 
Employers  are  required  to  give  their 
employees  information  and  instructions 
concerning  the  employees'  (>otential  rights  to 
benefits  and  concerning  registration  for  work 
and  filing  claims  for  benefits. 


The  information  furnished  to  employees 
under  such  a  requirement  need  not  be 
elaborate:  it  need  only  be  adequate  to  insure 
that  the  worker  who  is  separated  or  who  is 
working  less  than  full  time  knows  he  is 
potentially  eligible  for  benefits  and  is 
informed  as  to  what  he  is  to  do  or  where  he  is 
to  go  to  file  his  claim  and  register  for  work. 
When  he  files  his  claim,  he  can  obtain  more 
detailed  information. 

In  Slates  that  do  not  require  employers  to 
furnish  periodically  to  the  State  agency 
detailed  reports  of  the  wages  paid  to  their 
employees,  each  employer  is  required  to 
furnish  to  his  employees  information  as  to  (a) 
the  name  under  which  he  is  registered  by  the 
Slate  agency,  (b)  the  address  where  he 
maintains  his  payroll  records,  and  (c)  the 
workers'  need  for  this  information  if  and 
when  they  file  claims  for  benefits. 

2.  Methods  forgiving  information.  The 
information  and  instructions  required  above 
may  be  given  in  any  of  the  following  ways: 

a.  Posters  prominently  displayed  in  the 
employer's  establishment.  The  Stale  agency 
should  supply  employers  with  a  sufficient 
number  of  posters  for  distribution  throughout 
their  places  of  business  and  should  see  that 
the  posters  are  conspicuously  displayed  at  all 
times. 

b.  Leaflets.  Leaflets  distributed  either 
periodically  or  at  the  time  of  separation  or 
reduction  of  hours.  The  State  agency  should 
supply  employers  with  a  sufficient  number  of 
leaflets. 

c  Individual  notices.  Individual  notices 
given  to  each  employee  at  the  time  of 
separation  or  reduction  in  hours. 

It  is  recommended  that  the  Stale  agency's 
publicity  program  be  used  to  supplement  the 
employer-information  requirements.  Such  a 
program  should  stress  the  availability  and 
location  of  claim-filing  offices  and  the 
imporiance  of  visiting  those  offices  whenever 
the  worker  is  unemployed,  wishes  to  apply 
for  benefits,  and  to  seek  a  job. 

6015    Evaluation  of  Alternative  State 
Provisions  with  Respect  to  Claim 
Determinations  and  Separation  Information. 
If  the  State  law  provisions  do  not  conform  to 
the  suggested  requirements  set  forth  in 
sections  8013  and  6014,  but  the  Stale  law 
contains  alternative  provisions,  the  Bureau  of 
Employment  Security,  in  collaboration  with 
the  State  agency,  will  study  the  actual  or 
anticipated  effects  of  the  alternative 
provisions.  If  the  Administrator  of  the  Bureau 
concludes  that  the  alternative  provisions 
satisfy  the  criteria  in  section  6012.  he  will  so 
notify  the  Slate  agency.  If  the  Administrator 
of  the  Bureau  does  not  so  conclude,  he  will 
submit  the  matter  to  the  Secretary.  If  the 
Secretary  concludes  that  the  alternative 
provisions  satisfy  the  criteria  in  section  6012, 
the  State  agency  will  be  so  notified.  If  the 
Secretary  concludes  that  there  is  a  question 
as  to  whether  the  alternative  provisions 
satisfy  the  criteria,  the  State  agency  will  be 
advised  that  unless  the  Stale  law  provisions 
are  appropriately  revised,  a  notice  of  hearing 
will  be  issued  as  required  by  the  Code  of 
Federal  Regulations,  Utle  2a  §601.6. 
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Appendix  B — Standard  for  Fraud  and 
Oveipayment  Detection 

7510    Federal  Law  Requirements.  Section 
d0Sta)(l)  of  the  Social  Security  Act  requires 
^hat  a  State  law  include  provrston  for 

"Sach  methods  of  udminrstratron  .  .  .  trs 
are  fomd  by  the  Secretary  to  be  reasonabty 
calculated  to  insure  fuU  payment  of 
iinrii^lfnymmt  een^naaUon  when  dkie." 

Section  iaa3(a.)14)  of  ihe  Internal  Revenn* 
Code  and  scclion  3030(a)(5)  ai  the  Social 
Security  Act  require  that  a  State  law  include 
provision  for 

"Expenditure  of  all  money  withdrawn  fVora 
an  wMmpioymefit  fund  of  such  State,  m  die 
payment  of  unempWyment 
compensation  .  .  ." 

Section  lifiTtit)  of  tile  Intetnal  ReTemie 
Code  defines  "compensatiai]"  u  "caafe 
benefits  payable  Ia  iadividuals  with  respect 
to  their  unemptoyment." 

751t     Tfie  Secretary's  Interpretation  of 
Federal  Law  /tequrremerrts.  The  Secretary  of 
Labor  interpret*  Ihe  above  sections  to  require 
that  a  State  law  include  provision  for  such 
methods  of  adniniBtrvttan  as  are.  witisa 
reason,  emulated  (1)  to  detect  beneftta  paid 
thraafk  error  by  the  agency  oi  through  wiiUul 
misrepresentatioa  or  error  by  the  tfklniaiit  or 
others,  and  (2)  to  detei  claimants  from 
obtaining  benefit&  through  willful 
misrepresentation. 

7513    Criterie  for  Review  of  Slate 
ConformHy  Wirb  Federal  Requireirmnts.  \n 
deteraioing  Sisl*  coafbrmity  with  the  aboive 
requifcflient*  of  the  istefiMtl  Revenue  Code 
and  the  Soctst  Sccucity  Act  aa  iiiterpte)«d  by 
the  Secretary  of  Laboc  the  following  criteria 
will  be  applied: 

A.  Are  investigationa  required  to  be  made 
after  tfta  payment  of  benefits,  (or,  in  the  cose 
of  interstate  claims,  0t»  iitveaHgotferts  madt 
by  the  ogaal  State  mffer  tl»  processing  of 
claims)  oa  to  ckatHotrta'  eotkhmeat  to 
benefit*  paid  to  them  in  a  sufficient 
proportioa  af  cases,  to  test  the  effectiveaea 
of  tbs  agency 's  pracedures  for  the  prevention 
of  payments  which  are  not  due?  To  carry  out 
investigplians.  has  the  agency  assigned  to 
some  irrdrvidaot  or  unit,  as  a  basic  function, 
the  rtfspcmsihiHty  of  making  or  fvHCttormHy 
directing  sttch  invesUgatioa*? 

Exp/vnotioa:  tt  is  not  {easible  to  prescribe 
the  extent  to  which  the  above  actiritica  ar« 
requited:  however,  they  should  always  be 
carri^  oo  to  such  as  extent  that  they  wiU 
show  whether  or  not  error  or  willful 
misrepresentation  is  increasing  or  decreasing, 
and  will  reveal  problem  areas.  T^  extent 
and  nature  of  the  above  actrvittes  shoold  be 
varied  according  (o  the  sertoosness  of  the 
problem  in  tte  Slate.  The  responsible 
individual  or  unit  sbouid: 

1.  Check  paid  claims  for  overpayment  and 
investigate  {or  wiUful  mk&represeDtation  or, 
ahecoatively.  advise  aod  assist  the  operating 
uoiks  in  the  perfoimance  of  such  functions,  or 
both; 

2.  Perform  consultative  services  with 
respect  to  methods  and  procedures  for  the 
pferention  and  detection  of  fraud;  and 

3.  Perform  other  services  which  are  desely 
related  to  Ika  ahawa. 

Althoagk  a  Slala  agency  is  expect«i  to 
make  a  fuU-time  aaaignaieat  of  respooaifaiUty 
to  a  unit  or  indi"H'"''  to  carry  oa.  the 


functions  described  above,  a  small  State 
agency  might  mak^  these  functions  a  pari- 
ftme  responsibility  of  one  individual  In 
connection  with  tf»e  detection  of 
overpaymeitts,  such  a  unit  or  individoal 
mi^t  for  example: 

(a)  Investigate  isformatioB  on  suspected 
benefit  fraud  recetived  freas  any  agency ' 
personnel,  and  from  sources  outside  tkB 
ageocy,  iociudiag  anonymous  conapLai&ia; 

(b)  Investigate  information  secured  from 
comparisons  of  benefit  payments  with 
employment  records  to  detect  cases  of 
concurrent  working  (whether  in  covered  or 
noncovered  wark)  and  claiming  of  benefrts 
(iiJudiBg  beneHl  payments  in  which  the 
agency  aciad  as  agent  for  another  State). 

The  benefit  fraud  refened  to  herein  may 
invoke  — ployars.  agency  employees,  and 
witnesaask  as  well  as  daimanls. 

Comparisons  of  benefit  payments  with 
employment  records  are  comonly  made  either 
by  post-audit  or  by  industry  surveys.  The  so- 
cafled  "post-audiT"  is  a  matching  of  central 
office  wage-record  files  against  benefit 
paymenta  far  the  same  period.  "Indwstry 
surveya'ar  "maaa  asdits"  are  dene  in  some 
State*  by  going  tbiect^  to  earpioyers  foe  pay- 
roll iayformation  to  be  checked  against 
concurreat  beaeiit  Uats.  A  ptaa  of 
investigatioB  baaed  on  a  aanipls  post-audit 
will  be  considered  as  partial  fulAilBienl  af  the 
investigation  program;  it  would  need  to  be 
supplemented  by  other  methods  capable  of 
detecting  overpayments  to  persons  who  have 
mored  into  nuncovered  ooLupations  or  are 
claiming  interstate  benefits. 

B.  Are  mdaqtitiB  records  nH/intained  by 
which  tbe  reanlts  of  iti  vestigattoas  may  be 
evahmted?^ 

Explanatioo.  To  Beet  this.  criterioB.  the 
Stale  egoDcy  will  be  expacied  to  maiatain 
records  of  all  its  acliidties  ia  the  detectioa  of 
overpayments,  showii^  wfaethar  attributable 
to  error  or  witlfitl  misrepresentation, 
meeaorrng  the  results  obtained  ttirough 
various  methods,  and  noting  the  remedial 
action  taken  in  each  case.  The  adequacy  and 
effectiaeneaa  of  warioue  latHwda  of  checking 
for  wnll&tl  mtareprascDtatioe  can  be 
evalaalcd  only  if  records  are  kept  of  the 
results  obtained.  Internal  reports  oa 
franfhdent  and  erroneous  overpayments  are 
needed  by  Stale  agencies  for  aelf-evahiation. 
Detailed  records  ahould  be  laaintajnad  in 
order  thai  the  State  agency  may  determine. 
for  example,  which  of  several  methods  of 
checking  currently  used  are  the  most 
productive.  Such  tetutds  also  wiH  provide  the 
basis  lor  drawing  a  dear  distmction  between 
fraud  and  ertor. 

C  Does  tltaageacy  take  adequate  actjoo 
with  respect  to  pvblicity  cottcemiag  wilifal 
misrepresentation  and  its  legal  caosequencet 
to  deter  fraud  by  daiiaaats? 

Explanation.  To  meet  this  ccitarixMi.  the 
Stale  agency  must  issue  adequate  material  of 
claimant  eligibiftty  requirements  and  must 
take  necessary  action  ta  obtain  publicity  on 
the  legal  consequences  of  wiHful 
misrepresentation  or  wiHful  nondisclasure  of 
facts. 

public  anaoiinceaientt  on  convictions  and 
resulting  peaaites  for  frattd  are  generally 
considarad  necessary  a*  a  deleneat  to  other 
persona,  aod  to  inform  the  pulilic  that  the 


agency  is  carrying  on  an  effective  program  to 
prevent  fraud.  This  alone  is  not  considered 
adequate  publicity.  It  is  iraporiani  that 
information  be  circulated  which  will  explain 
clearly  and  understandably  the  claimant's 
rights,  and  the  obligations  which  he  nrast 
MfiB  to  be  eltgibie  for  benefits.  Leaflets  for 
distribution  and  posters  placed  in  local 
offices  are  appropriate  media  for  such 
information. 

*7515    Evaluation  of  Alternative  Slate 
Provisions  with  Respect  to  Erroneous  and 
Illegal  Payments.  If  tbe  methods  of 
administration  provided  for  by  the  State  law 
do  not  conform  to  the  suggested  methods  of 
meeting  the  requirements  set  forth  in  sectioa 
7511,  but  a  State  law  does  provide  for 
alternative  aoethods  of  adininistraHon 
designed  U»  aecoipliah  the  same  tasate.  ibe 
Bureau  of  Eiapic^iaeBt  Security,  in 
collaboration  with  the  State  agency,  will 
study  the  actual  or  anticipated  effect  of  the 
alternative  methods  of  administration.  IT  die 
Bureau  concludes  that  the  altcmatrve 
methods  satisfy  the  criteriB  in  section  7513,  ft 
¥riU  so  notify  the  State  agency,  if  the  Bareaa 
does  not  so  concluda.  it  wiM  submit  to  the 
Secretary  the  reeuUa  oi  the  stady  ior  baa 
detenoination  of  whether  the  State's 
alternative  methods  of  administratioo  meet 
the  criteria. 

[FR  Dae  aB-2a3aS  Filed  \2-ia~mi  8:46  an} 
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agency:  Empliqniient  and  Traimng 
Administration.  Labor. 

ACnoic  Final  mle. 

SUMUMRV:  This  document  corrtaiits  a 
final  rule  amending  the  regulations 
implementing  the  program  of  tr^de 
adjustment  assistance  for  workers  (TAA 
Program)  provided  under  Chapter  2  of 
Title  U  of  the  Trade  Act  of  1974  (Pub.  L 
93-618).  Thi«  final  mle  implements  the 
amcndittents  to  the  Trade  Act  of  1974  in 
sections  2871  and  2672  of  the  Deficit 
Reduction  Act  of  1964  (Pub.  L  96-369). 

Sections  2671  and  2672  of  Pub.  L 
98-369  amended  the  TYade^Act  of  1974 
(1)  to  enable  workers  to  receive  up  to  28 
additional  weeks  of  trade  readjustment 
allowances  (TRA)  by  beginning  the 
additional  26-week  period  with  the  first 
week  tfae  vioAar  ta  in  truning.  if  sach 
training  is  approved  after  the  last  week 
of  basic  TRA  entitlement,  and  (2)  lo 
increase  the  maximum  amount  payable 
for  job  search  allowances  and  the 
maximum  hunp  sum.  amoiuit  payable  for 
relocation  allowances  from  ^OQ  to  $800. 

The  propoftal  was  published  in  the 
Federal  SegUtar  on  ApcU  IS.  1985.  50  FR 
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1472a  and  was  numbered  Part  635.  The 
final  rule  is  renumbered  Part  617. 

Note.— Chapter  2  of  Title  II  of  the  Trade 
Ac!  of  1974  was  further  amended  by  Title 
XIII.  Subtitle  A.  Pari  1  of  Pub.  I..  99-272.  The 
Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985.  April  7. 1986.  The  Title  XIII 
amendments  do  not  affect  the  provisions  in 
this  final  rule.  However,  the  Department  is 
currently  drafting  changes  to  Part  617 
implement  the  1986  amendments  to  the 
statute.  At  this  lime,  the  changes  in  this 
document  are  being  made  to  Part  617  as 
published  elsewhere  in  today's  issue,  and 
become  effective  on  the  day  following  the 
date  on  which  Pari  617  becomes  effective. 

EfFecnvs  DATE  January  21, 1987. 
FON  FURTHER  INFORMATIOM  CONTACT: 

Marvin  M.  Fooks,  Director,  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
"^    Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW..  Washington 
DC  20213;  telephone  (202)  376-2646  (this 
is  not  a  toll-free  number). 
SUPPI^MENTARV  INFORMATION:  The 

Trade  Act  of  1974  made  major  changes 
in  the  TAA  Program  for  workers 
displaced  from  employment  because  of 
increased  imports  of  articles  like  or 
directly  competitive  with  articles 
produced  by  the  workers.  19  U.S.C.  2271 
et  seq.  On  the  filing  of  a  petition  by  a 
group  of  workers  or  their  representative, 
the  Department  of  Labor  (Department) 
conducts  a  factfinding  investigation  of 
adverse  impact  of  imports  and  if  it  finds 
that  the  workers  of  a  firm  or  a 
subdivision  of  a  firm  have  been 
adversely  affected  by  import 
competitioni  a  certification  is  issued 
declaring  that  the  adversely  affected 
workers  are  ehgible  to  apply  for  Trade 
Adjustment  Assistance  (TTA).  In  the 
Deficit  Reduction  Act  of  1984  further 
changes  were  made  in  the  TAA 
Program.  Pub.  L  98-369,  §{  2671  and 
2672.  These  final  regulations  implement 
those  changes. 

The  amended  TAA  provisions  are 
designed  to  help  certified  workers  who 
apply  for  occupational  training  and 
additional  weeks  of  TRA  on  a  timely 
basis  to  avoid  losing  weeks  of  TRA 
because  of  delays  in  the  approval  of 
training  for  reasons  beyond  workers' 
control.  The  amendments  are  also 
designed  to  pay  higher  job  search 
allowances  and  relocation  allowances. 

Discussion  of  Comments  and  Changes 

The  Department  received  timely 
written  responses  from  six  State 
employment  secinity  agencies.  Puerto 
Rico  and  Colorado  endorsed  the 
proposed  regulations.  West  Virginia  and 
Nevada  raised  issues  and  questions  that 
are  applicable  to  proposed  regulations 
issued  on  March  4. 1983,  48  FR  9444,  to 


implement  amendments  to  the  Trade 
Act  of  1974  in  Title  XXV  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981  (Pub. 
L  97-35)  and,  therefore,  are  outside  the 
scope  of  these  regulations.  These  issues 
and  questions  will  be  addressed  in 
separate  correspondence. 

Michigan  and  New  York  submitted 
comments  and  suggested  changes  which 
were  given  full  consideration  before 
preparing  final  regulations. 

1.  The  proposed  regulation  at 
S  635.15(b)  concerns  the  payment  of  26 
additional  weeks  of  TRA  in  the  26-week 
period  that  follows  the  last  week  of 
entitlement  to  basic  TRA  otherwise 
payable  to  the  individual;  or  begins  with 
the  first  week  of  such  training,  if  the 
training  is  approved  after  the  last  week 
of  entitlement  to  basic  TRA.  The  New 
York  Department  of  Labor  suggests  that 
the  phrase  ".  .  .  if  the  training 
commences  after  the  last  week  ..."  be 
substituted  for  "  .  .  .  if  the  training  is 
approved  after  the  last  week  .  .  ."  since 
it  would  better  serve  the  intent  of  the 
statutory  amendment  by  assuring  that 
workers'  weeks  of  eligibility  for 
additional  TRA  are  not  diminished 
while  waiting  for  approved  training  to 
begin.  New  York  points  out  that  training 
approval  must  precede  the  start  date  of 
such  training  by  several  weeks  to  allow 
for  negotiation  and  processing  of 
financial  agreements  with  training 
facilities.  The  rule  as  published  would, 
consequently,  restrict  the  worker's 
eligibility  for  additional  weeks  of  TRA 
in  those  cases  where  training  is 
approved  before  the  last  week  of 
entitlement  to  basic  TRA  but  training  is 
scheduled  to  start  after  that  week. 

The  Department  does  not  concur  with 
the  suggestion  since  the  language  of  the 
regulation  concerning  the  approval  of 
training  after  the  last  week  of  basic  TRA 
entitlement  corresponds  with  the 
specific  language  of  section  233(a)(3)(B) 
of  the  Trade  Act  as  amended  by  section 
2671  of  Pub.  L  98-369  and  is  not  subject 
to  change  by  regulation.  19  U.S.C. 
2293(a)(3)(B). 

2.  The  proposed  regulation  at 
S  635.65(a)  concerns  the  applicability  of 
the  new  provision  contained  in 
9  635.15(b)  for  additional  weeks  of  TRA 
when  training  begins  after  the  last  week 
of  basic  TRA  entitlement.  This  new 
provision  applies  to  workers  who 
applied  for  training  on  or  after 
December  18, 1983,  and  whose  training 
applications  were  approved  on  or  after 
July  18, 1984.  The  Michigan  Employment 
Security  Commission  (MESC)  points  out 
that  the  amendment  is  intended  to 
prevent  workers  from  losing  additional 
weeks  of  TRA  because  of  delays  in 
placing  them  in  training.  If  this  is  the 
intent,  then  the  provision  should  apply 


"...  if  the  training  is  approved  to 
begin  after  July  18, 1984." 

As  the  proposed  rule  is  now  written, 
MESC  claims  that  workers  who  begin 
training  on  the  same  date  could  have 
different  eligibility  for  additional  weeks 
of  TRA  depending  on  their  approval 
date.  MESC  also  claims  that  the  inequity 
would  be  eliminated  if  the  regulation  is 
revised  to  read  ".  .  .  approved  to  begin 
after  July  18, 1984." 

The  Department  does  not  concur  with 
the  suggestion  because  use  of  the  term 
"approved"  corresponds  to  section 
223(a)(3)(B)  of  the  Trade  Act  as 
amended  by  section  2671  of  Pub.  L  98- 
369  and  is  not  subject  to  change  by 
regulation.  19  U.S.C.  2293(a)(3)(B). 

3.  MESC  also  claims  the  December  18, 
1983  date  used  in  the  proposed  rule  is 
not  in  the  law  and  produces, 
unnecessarily,  another  inequity  for 
workers  who  apply  for  training  before 
December  18, 1983  and  were  not 
approved  until  on  or  after  July  la  1984. 
These  workers  would  be  ineligible  for 
additional  weeks  of  TRA  under  the  new 
legislation  because  of  delays  in 
approving  their  training.  MESC  claims 
the  intent  of  the  law  would  be  better 
served  by  removing  the  December  18, 
1983  date  from  the  proposed  rule  since 
the  July  18, 1984  date  will  sufficiently 
limit  applicability  of  the  new  provision.  * 

The  Department  agrees  that  the 
December  18, 1983,  date  is  not  required 
by  statute  and,  therefore,  is  deleted. 

4.  The  proposed  regulations  at 

S  635.65(b)  increases  the  maximum 
amount  payable  to  eligible  workers 
whose  application  for  job  search 
allowances  are  approved  after  July  18, 
1984.  The  MESC  recommends  that  the 
rule  be  changed  to  be  made  effective  for 
applications  ".  .  .  that  are  filed  on  or 
after  July  18, 1984."  It  claims  the  change 
would  conform  to  the  transition  for 
changes  in  the  proposed  TAA  rule 
published  in  the  Federal  Register  on 
March  4. 1983  (48  FR  9444)  (proposed 
regulation  implementing  the 
amendments  to  the  Trade  Act  of  1974 
made  by  Title  XXV  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981) 
which  are  effective  based  on  job  search 
application  filing  date.  To  use  the 
approval  date,  the  MESCclaims, 
presents  operational  problems  because 
it  is  not  clear  what  constitutes  approval 
of  a  job  search  application.  It  stated  that 
a  job  search  is  not  actually  approved 
until  it  is  paid,  after  the  job  search  is 
ended  and  all  verifications  and  receipts 
are  received. 

The  Department  does  not  concur  in 
the  recommended  change.  The  term 
"approved"  was  used  because  it 
encompasses  a  larger  universe  of 
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eligible  workers  than  the  term  "filed." 
Moreover,  the  proposed  regulation  at 
§  635.31(c)  establishes  time  limits  for 
filing  for  job  search  allowances  but  not 
for  approval.  Anticipated  operational 
problems  on  what  constitutes  approval 
can  be  alleviated  by  following  standard 
contracting  procedures  which  require 
written  approval  prior  to  incurring 
expenditures  of  program  funds. 
However,  one  clarifying  change  is  made 
in  §  635.65(b)(2)  relating  to  eligibility  for 
the  increase  in  aggregate  job  search 
allowances  if  the  full  $600  had  not  been 
approved  prior  to  July  18, 1984. 

5.  The  proposed  regulation  at 
§  635.65(c)  increases  the  lump  sum 
amount  payable  to  eligible  workers 
whose  applications  for  relocation  are 
approved  on  or  after  July  18. 1984.  MESC 
recommended  the  same  change  as 
presented  for  item  4  above,  i.e..  ".  .  . 
filed  on  or  after  July  18. 1984." 

The  Department  does  not  concur  in 
the  recommended  change  for  the  same 
reasons  as  given  in  response  to  Item  4 
above. 

Classification-~Executive  Order  12291 

The  final  rule  is  not  classified  as  a 
"major  rule"  under  Executive  Order 
12291,  because  it  is  not  likely  to  result  in 
(1)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  Any 
added  costs  to  the  extent  that  they  exist 
do  not  represent  new  burdens  imposed 
by  the  final  rule,  but  rather  are  direct 
statutory  obligations.  Accordingly,  no 
regulatory  impact  analysis  is  required. 

Trade  Sensitive  Activity 

The  Department  believes  that  the  final 
regulations  do  not  involve  trade 
sensitive  activities.  This  determination 
is  predicated  upon  the  fact  that  the  TAA 
Program  is  a  domestic  program  designed 
to  provide  assistance  to  workers 
adversely  affected  by  import 
competition  and.  as  such,  does  not  fall 
within  the  scope  of  the  Office  of 
Management  and  Budget's  definition  of 
a  trade  sensitive  activity. 

Regulatory  Flexibility  Act 

The  Department  believes  that  this 
final  rule  will  have  no  "significant 
economic  impact  on  a  substantial 
number  of  small  entities"  within  the 
meaning  of  5  U.S.C.  605(b).  as  provided 


in  the  Regulatory  Flexibility  Act.  While 
this  rule  may  affect  those  agencies  in 
small  States  that  administer  the  TAA 
Program,  most  current  TAA  Program 
recipients  are  generally  concentrated  in 
larger  industrial  States,  where  jobs  have 
been  "hardest  hit"  by  foreign  import 
competition. 

States  may  find  some  increased 
administrative  costs  for  reviewing 
worker  applications  for  training  and 
TRA  payments  on  file  when  the 
statutory  changes  are  implemented. 
However,  most  of  the  operating 
mechanisms  needed  for  the  prqposed 
TAA  program  are  in  place  through  the 
State  employment  security  agencies, 
including  benefit  payments,  appeals, 
work  search  and  work  test  procedures 
and  relocation  allowances  payment  and 
approval  of  training  assistance.  This  will 
assure  that  any  additional 
administrative  cost  are  minimal.  The 
Secretary  of  Labor  has  certified  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Catalogue  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the        ;  - 
Catalogue  of  Federal  Domestic 
Assistance  as  No.  17,245,  'Trade 
Adjustment  Assistance — Workers." 

List  of  Subjects  in  20  CFR  Part  617 

Job  search  assistance.  Labor, 
Reemployment  services.  Relocation 
assistance.  Trade  adjustment 
assistance.  Trade  readjustment 
allowances.  Unemployment 
compensation.  Vocational  education. 

Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble.  Part  617  of  Title  20  of  the 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

Signed  at  Washington,  DC,  on  December 
12. 1986. 
Roger  D.  Semerad, 

Assistant  Secretary  of  Labor 

PART  617— TRADE  ADJUSTMENT 
ASSISTANCE  FOR  WORKERS  UNDER 
THE  TRADE  ACT  OF  1974 

1.  The  authority  for  Part  617  continues 
to  read  as  follows: 

Authority:  19  U.S.C.  2320;  Secretary's  Order 
No.  3-81.  46  FR  3117. 

2.  Paragraphs  (b)  and  (c)  of  §  617.15 
are  revised  to  read  as  follows: 

S  617.15    Duration  of  TRA. 

***** 

(b)  Additional  weeks.  (1)  To  assist  an 
individual  to  complete  training  approved 


under  Subpart  C  of  this  Part  617. 
payments  may  be  made  as  TRA  for  up 
to  26  additional  weeks  in  the  26-week 
period  that — 

(i)  Follows  the  last  week  of 
entitlement  to  basic  TRA  otherwise 
payable  under  this  Part  617  to  the 
individual;  or 

(ii)  Begins  with  the  first  week  of  such 
training,  if  the  training  is  approved  after 
the  last  week  described  in  paragraph 
(b)(l)(i)  of  this  section. 

(2)  To  be  eligible  for  TRA  for 
additional  weeks,  as  individual  must 
make  a  bona  fide  application  for  such 
training — 

(i)  Within  210  days  after  the  date  of 
the  first  certification  under  which  the 
individual  is  covered;  or 

(ii)  If  later,  within  210  days  after  the 
date  of  the  individual's  first  qualifying 
total  or  partial  separation. 

(3)  Payment  of  TRA  for  additional 
weeks  may  be  made  only  for  those 
weeks  in  the  26-week  period  during 
which  the  individual  is  actually  engaged 
in  training  and  has  not  been  determined 
under  §  617.18(b)(2)  of  this  Part  to  be 
failing  to  make  satisfactory  progress  in 
the  training. 

(c)  Limit.  In  no  case  may  an  individual 
receive  TRA  for  more  than  78  weeks  on 
the  basis  of  a  single  certification  of 
eligibility  to  apply  for  adjustment 
assistance. 

3.  Paragraph  (b)  of  §  617.34  is  revised 
to-FeetTas  follows: 

§617.34    Amount 

***** 

(b)  LimiL  The  total  job  search 
allowances  paid  to  an  individual  under 
a  certification  may  not  exceed  $800, 
regardless  of  the  number  of  job  searches 
undertaken  by  the  individual.  The 
amounts  otherwise  payable  under 
paragraph  (a)  of  this  section  shall  be 
reduced  by  any  amounts  the  individual 
is  entitled  to  be  paid  or  reimbused  for 
such  expenses  from  any  other  source. 

4.  In  S  617.45,  the  introductory  text  of 
(a)  is  republished,  and  paragraph  (a)(3) 
is  revised  to  read  as  follows; 

§617.45    Amount 

(a)  Items  allowable.  The  amount 
payable  as  a  relocation  allowance  shall 
include  the  following  items: 

*  •        *        *        • 

(3)  A  lump  sum  payment,  equal  to  3 
times  the  individual's  average  weekly 
wage,  not  to  exceed  $800. 

*  *        *        •        • 

5.  Section  617.65  in  added  as  follows: 
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§617.65    TraraMenprocMlurwfer 
aiTMndnwnts  m  sections  2671  and  2672  of 
Pub.  L  98-369  (Deficit  Reduction  Act  of 
1984). 

The  procedures  for  administering  the 
Trade  Act  of  1974  as  amended  by  the 
Deficit  Reduction  Act  of  1984  are  as 
follows: 

(a)  TRA.  (1)  The  provisions  in  Subpart 
B  of  this  Part  617  shall  apply  to  workers 
who  would  lose  additional  weeks  of 
TRA  payments  because  of  delays  in 
approving  applications  for  training. 
Workers  who  filed  timely,  bona  fide 
applications  for  training  shall  be  eligible 
to  receive  additional  weeks  of  TRA 
payments  beginning  the  first  week  of 
training  when  their  applications  for 
training  are  approved  on  or  after  July  18. 
1984,  and  the  first  week  of  such  training 
begins  later  than  the  first  week  which 
follows  the  last  week  of  entitlement  to 
basic  TRA. 


; 


(2)  Workers  whose  applications  for 
training  were  approved  prior  to  July  18, 
1984,  are  covered  under  the  provisions 
of  the  Trade  Act  of  1974  as  in  effect 
prior  to  July  18, 1984,  and  are  not 
entitled  to  additional  weeks  of  TRA  by 
reason  of  Ae  amendment  in  section  2671 
of  the  Deficit  Reduction  Act  of  1984  or 
S  617.15(b)  of  this  Part. 

[h]  Job  Search  Allowances.  (1)  The 
provisions  in  Subpart  D  of  this  Part  617 
shall  apply  to  timely  apphcations  for  job 
search  allowances  that  are  approved  on 
or  after  July  18. 1984. 

(2)  Workers  whose  applications  for 
job  search  allowances  that  were  filed 
timely  but  were  approved  before  July  18, 
1984,  in  the  aggregate  authorized  amount 
of  $600.  are  covered  under  the 
provisions  of  the  Trade  Act  of  1974  in 
effect  prior  to  July  18, 1984,  and  are  not 
entitled  to  receive  the  increase  in  the 


allowance  level  provided  in  section 
2672(a)  of  the  Deficit  Reduction  Act  of 
1984  and  §  617.34(b)  of  this  Part. 

(c)  Relocation  allowances.  (1)  The 
provisions  in  Subpart  E  of  this  Part  617' 
shall  apply  to  timely  applications  for 
relocation  allowances  that  are  approved 
on  or  after  July  18. 1984. 

(2)  Workers  whose  applicaticms  for 
relocations  allowances  were  filed  timely 
but  were  approved  before  July  18,  1984, 
are  covered  under  the  provisions  of  the 
Trade  Act  of  1974  in  effect  prior  to  July 
18, 1984,  and  are  not  entitleid  to  receive 
the  increase  in  the  lump  sum  allowance 
level  provided  in  section  2872(b)  of  the 
Deficit  Reduction  Act  of  1984  and 
8  617.45(a)(3)  of  this  Part. 

(FR  Doc.  86-28397  Filed  12-19-86:  8:45  am) 
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226 4337i  45342 

61 1 44308 

615 44310 

708 43377 

744..._ „ 43383 

taCFR 

101— -- 44036 

121 44036.  4S102 

123 45299 

125 — 44037 

14CFR 

39 _ 43176-43179,  43337- 

43342. 43581-43583,  44038- 

44046. 44438,  44439, 44505. 

44901 ,  44902. 45300-45306. 

45756 

71 43180,  43342,  43584. 

43709. 43875,  44048,  44597, 

44976. 45307-45309,  45757. 

45757. 45758 

73. 44597 

93 ™. 43584 

97 43875 

1 08 44874 

1 59 43584 

323 43160 

385 44598 

399 43180 


23 44878 

27 „ 45343 

29 45343 

39 43216.  43383,  44632. 

44921,44922,45779 

49 44072 

71 43364,  43385,  43930, 

44633. 45344. 45345,  45780 

73 43616 

91 44422.  44432 

135. 44422 


1SCFR 

370 

372 

373 


.43725 
.43725 
..45309 

378 44784 

399 43725.  45309 


399 — 43931 

2301 43804 

1«Gffl 

1 3. 43587-43593 

1 700..-. 4531 1 

13 43746,  43932 


453 

456 

703 


.43746 
.43217 
.43748 


17CFR 

1 

3 


.44866,45759 

45759 

— 44287 

.45576 


200 

210 

211 43594.  44446,  45314 

229 45576 

231 43594 

239 45576 

240 44267,  45576 

241 43594 

248 45576 

270 45576 

PropoMdRutM: 

1 - 44871 


18  CHI 

It 

13. 

37 

141 

157 

159 

250._ 

280 


271.. 


.44049 
.44049 
.43343 
.44281 
.43609 
.43599 
.44281 
.44281 
.44053 


284 43599,  44281 

375. 44049 

381 „ 43599 


Ch.  1 44634 

1 301 43934 


19CFR 

24 

Ill 

171 „.. 

178. 


43188 

45761 

45761 

457(51 


10t„ 
171_ 

210- 


45345 

.44483.45079 
44484 


20CFR 

360 _ 43726 

404 44983 

416 43709,  44983 

61 7 45640,  45867 

21CFR 

74 „ 43877 

81 43877.  43899 

82 4387? 

1 76 43733 

1 77. — 43190.  4531 5 

201  — 43900 

520. 44449 

522. 44449 

546 44450 

558 44055.  451 04 

610 44451 ,  44903 

630 44451 

814 43343 


16 43217.  44863 

558 „ 45346 

700 43935 

812 44567 

864 44924 


22CFR 

514 


309 44639 


23CFR 
PropoMdRulM: 

i4ozrr..™"... 

645. 

655 


..44996 
...44996 
...45479 
».  44997 


24CFR 

13 

15 


146- 


203-.. 

232 

235.. 
243L 


511. 

842 

905 


942.. 
964.. 

OAA 


.43607 
.44284 
.45264 
.44286 
.43906 
.43905 
.43270 
.43270 
.43270 
.43734 
.43270 


.44056 


.44065 


PropoMd  RuIm: 

575. 

888_._ 


.45278 
.44198 


25CFR 


.43935 


118 

28CFR 

1 43344.  45105.  45453. 

45890 

4*. 43t»1 

Sf 46461 

31 451 07 

35it ».......„  ,  4 J 401 

602 45105.  45453745461, 

45690 


4a-. 


31 

51 

602... 


.43218.44315,44568. 
45131.45404 

43218 

45132 

44568 

— 45131 


27CFR 

200 


27a.. 
275... 
290... 
295... 
296... 


-.45762 
-.43191 
-43191 
..431»1 
..43191 
-431W 

-44924 


28CFR 
58 


29CFR 

91 

1910. 

1952. 

2616 

2617 

2619 - 

2621 

2623 

2676 


.44287 


-45840 
.-45654 
...44784 
...44288 
-44288 
-45315 
-45317 
...44288 
...44906 


.43904 


1910 

2613 

2617 


.44796.  45427 

44798 

44798 
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ill 


2619.. 


.44798 


30CFR 

913. _. 

-.-.--.— ™„ — 

-44454 

915 -. 

-44600 

920 

44786 

934 

-44289 

950 

PVOp099O 

57 

-^.. 

-45082 
-45678 

762 

..44484 

784 

817 -„ 

..44742 
-44742 

914 -.. 

-44926 

916 

943 



..44927 
-43617 

31CFR 

loa 

-45108 

500 

515 



-44459 
-44459 

32CFR 

76 

44462 

199 

292a. 44064 

553. 

724 -„ 

-44601 

.45110 

-43741 

44906 

765 

45467 

807 

.43608 

PropoMd 
169 

*-* 

..43619 

169a. 

-43619 

171 

-43619 

552 

..44997 

1602 „ 

-44485 

1605 44485 

1621 44485 

1 630 .^44485 

1633 .'44485 

1648 44485 

1656 44485 


33CFR 

117 

.44909.45318 

162 

43742 

165 

166 

.43906, 

,  44603,  45764 
43347 

209 

45765 

PropoMd 
67 

RuIm: 

44642 

166 -„. 

44072 

167 

44072 

34CFR 

668 

,..,„ 

.43320.  43332 

692 „.- 

43310 

Propotad  RuteK 

760 

44800 

37CFR 

201 

45110 

304 

43609 

38CFR 

21 

45766 

36 

44290 

39CFR 

10 

45318 

Ill 

.43194.  43907 

ia.- 

Ri^Aft: 

43386 

111. 


.43936.44801.45781. 
45782 


40CFR 

52 43349,  43609,  43742. 

44066. 44408.  44604,  44909, 

45468.45469 

60 43572.  44984 

61 44984 

62. - -.-44408 

81 44291.45319 

117 45767 

180 44466-44469,  44605. 

45113.45114 

261 43350.  4371 2 

271 45320 

302. 45767 

430 45232 

431 45232 

439 45094 

455. 4491 1 

Proposed  RuIm: 

52... 43387-43394 

60 - 44075.  44643.  44803 

62. 43395 

81 «__„... _„ 44081 

117 .— "-ir.  00000 

1 67 451 32 

180 43495.  43643.  44487. 

45133,45134 

260 44714.  45783 

261 44714.  45485 

262.™.^ 4471 4 

264 44714.  45783 

265 4471 4 

268 „ 44714 

270 44418.  44714.  45783 

271 - 44714 

414 44082 

416 44082 

704. 45486 

799 43397.  45487 

41CFR 

101-20 44258 

1 01  -40 44984 

1 1 4-52. - 44469 

42CFR 

57 45767 

400 43195.  44985-44987 

405 431 95 

41^ 43195 

421 431 95 

433. 45321 

456 431 95 

460 431 95 

461 431 95 

462. 431 95 

463 431 95 

466. 431 95 

473 43195 

476 431 95 

478 431 95 

PropoMdRulM: 

57 44408.  45000 

455 44490 

43CFR 

3100 43910 

3400 43910 

3470 4391 0 

3500 „.  4391 0 

PuMc  Land  Onton 

6554 43351 

6625 43267 

6629 45229 

6633 43351 

6634 44478 


6635 

44CFR 

64 

81 

302 


.45330 


.43198.45116 

44911 

43923 


67 -... 44928,  45003 


4SCFR 

31 

95 

205 

307 


.45117 
.45321 
.45321 
-45321 

1 1 80 — 43351 

Proposed  RuIm: 

301 43550 

302 43550 

303 -...43550 

305 43550 

46CFR 

PropoMdRulM: 

150 „ 44182 

1 60 45783 

202 44093 

382 451 35 

580 -...-43267 


47CFR 

Ch.  I -. 44478 

2 44478 

1 8 43744 

25 — 44068 

31 43498.  44479 

32 43498 

33 43498 

73 43199,  43200,  44069. 

44478. 44988-44990. 45331 
76 44606 

PfOpOMd  RuteK 

2 43749.  44093 

68 43749 

73 ..-.44094 

80 43749 

90 45025 

94 44093 

48CFR 

Ch.  17 44296 

204 43200 

21 5 43200 

222 43354 

230 43200 

232 43209 

252 43209.  43354 

253 43200 

301 44292 

302 44292 

303 44292 

304 44292 

305 44292 

306 44292 

307 44292 

313 44292 

314 44292 

315 44292 

316 44292 

319 44292 

322 44292 

325 —  44292 

330 44292 

332 44292 

353 44292 

506 44990 

970 43924 


PHS315 

PMS  352 

1801 — 

43355,  45229 

43355,45229 

45769 

1803 

457S9 

1804 

1805 

45789 

45789 

1806 -. 

-- 45768 

1807 -  . 

45789 

1808 _. 

45789 

1812 

1815 

1822. „ 

1827 

1836 

45768 

:- 45789 

45769 

45789 

4«7«a 

1837 „._ 

1839 

1842 

45768 

4W69 

45789 

1845 

1846 

1852 -. 

45789 

45769 

.- 45769 

1853 

PropoMdRMi 

ia 

45768 

m: 

.  .-44410 

48 

43219 

52 

43218.44410 

203 , 43801 

252 - _._ 43801 

PHS  352. _.. _.  45141 


49  era 

171 

„ 44790 

175..- 

1001 

1002 

— 44730 

44297 

44297 

1003 

1008 

1011 

44297 

44297 

44297 

1041 

1049 

1080 

1083 ™. 

1084 

-„ 44297 

44297 

...44297 

.„ 44297 

44297 

1090 

1105 

1132 

44297 

44297 

44297 

1160 

1165 

.43926.  44297 
43926 

1181 

1220 

44297 

44297 

1312 

44297 

1320 

44297 

1330 

44297 

1331 

44297 

PropoMdRulM: 

71 

531 

43644 

44492 

571 .- 

1002 — 

.43801.  44928 
45348 

1084   

44318 

1160 

43937 

1165 

43937 

50CFR 

23 

26 

36 

96 

372 

652 

44479 

44791 

44791 

44791 

43928 

44297 

663 

43357 

17 

44808 

97 

98 

44812 

44812 

99 

44812 

IV 
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1 01 „...  4481 2 

102. 44812 

1 03 ..._  44812 

1 04 . 44812 

1 05. ^....  44^12 

106. ,„ 44812 

107 44812 

222 43397 

611 43397.44812.45141, 

45349 

646 __„ , 43837 

661 ~-«-..._„.^.™....„.  44007 

663................. IZZ!  4321 9 

672.; 43397.44812 

675 43397.  43401.  45349 

681  .„ „ „ 43940 

685 451 4 1 

UST  OF  PUBLIC  LAWS 

Not*:  The  listing  of  public 
laws  enacted  during  t^e 
second  sessKXi  of  the  99th 
Congress  has  been 
completed. 

Last  listing:  November  20, 
1986. 

The  listing  wilt  be  resumed 
when  bills  are  enacted  Into 
public  law  during  the  first 
session  of  the  100th  Congress 
which  convenes  on  January  6, 
1987. 


t  ••  ^        -  tf  ;••*■)  - 
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CFR  CHECKLIST 


Price      nevtaion  Dile 


This  checklist,  prepared  tjy  ttie  Office  of  the  Federal  Register,  is 

pi^lishad  weekly.  H  is  arranged  in  the  order  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  twen  issued  since  last 

«»eek  arnJ  which  is  now  availabte  for  sale  at  the  Government  Printing 

Office. 

New  units  issued  during  ttie  week  are  annourx»d  on  the  back  cover  of 
ttie  daify  Federal  Register  as  they  become  available. 
A  checklist  of  current  CFR  volumes  comprlsir^  a  complete  CFR  aet, 
also  appears  In  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 
domestic  $146.75  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Oocumervts,  Government  Printir)g  Office, 
Wteshinglan,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 
Deposit  Account)  nwy  be  telephoned  to  the  GPO  order  desk  at  (202) 
783-3238  from  8:00  am.  to  4:00  p.m.  eastern  time,  Mortday— Friday 
(except  hoiklays). 

^^a^^B  ^ ■-'  —  f^^j-a 

ff^MW  rfWMNm  IMRV 

Jan.  1.  MM 

•  Jon.  1,  1986 

Jon.  1.1986 

JoLl.  1986 
Jim.  1, 1986 

Jan.  1.1986 
Jm.  1,1986 
Jm.  1,  1986 
Jon.  \.  1986 
Jm.  1,  1986 
Jon.  1, 1966 
Jan.  1,1966 
Job.  1. 1986 
Jan.  1,1986 
JoiLl, 


1,  2  (2  Rtsarvwf) 

S  (198S  CompaoNon  and  Pom  100  and  101) 

4 

SParttt 

1-1199 „... 

1200-M.  6  (6  R««ivs4 

7nvtK 

fM5 . 

46-51 

»  _ 

5»-a09.. 

2»-?99 

300-399. 
480-699.. 
n»499.. 

900-999 

1000-1059... 

1060-11 19  .„. 

1120-V199.. 

1200-1499. 

1500-1899. 

1900-1944. 

1945-End.... 

8 

SPvts: 

1-199 

20IMnd.. 

lOPVtK 

0-199.. 
200-399.. 


$5.50 

14.00 
11.00 

18.00 
6J0 

24.00 
16.00 
18.00 
U.OO 
21.00 
11.00 
19.00 
17.00 
20.00 
12.00 

9.50 

8.50 
13.00 

7.00 
23.00 
23.00 

7.00 

14.00 
14.08 

22.00 
13.08 
14.00 
23.00 
7.00 

8.50 
22.00 
13.00 
26.00 
WM 

20.00 
19.00 

7.50 
14.00 

8.00 

IS  Parts: 

0-299 7.00 

300-399 20.00 

400-tnd .. 15.00 


Ja.  1,1986 
J«.  1,1986 
Jan.  1.  1986 
Jan.  1, 1986 
Jon.  1,1986 
Jon.  1.  1986 
Jan.  1.  1986 


SOO-End.. 
Tt 


Jan.1, 

1986 

Jan.  1, 

1966 

J«i.l, 

1986 

Jon.  1, 

1986 

J«B.1. 

1986 

Jon.  1, 

1986 

JblI. 

1986 

121 

1-199 

200-299.... 
300-499.... 
500-€nd.._ 
13 

14  Parts: 

1-59 

60-139 

140-199... 
200-1199. 
120O-(nd... 


Jon.  1, 1986 
Jon.  1, 1986 
Jan.  1. 1986 
Jan.  1.  1986 
Jan.  1,1986 

Jon.  1.  1986 

Jan.  1.  1986 

Jon.  1.  1986 

Jan.  1.  1986 

Jan.  1.  1986 

Jan.  1,  1986 
Jon.  1.  1986 
Jan.  1,  1966 


18  Parts: 

0-«9 

WD-99t.... 
NXXMM... 


17 

1-239.. 

2«-fnd 

MParta: 

1-149 

150-399.... 
400-U..... 
18 

20  Parts: 
1-399. 
408-«99„ 
MO-Cnd. 

2fPartae 

1-99 

100-169.... 
170-199_.. 
200.299.,.. 
300-499.... 
500-599.. 

600-799 

880-1299 _...... 

1388-M 

22 
28 

24  Parts: 

0-199.„ „.. 

200-499 

500-699 

700-1699 

1700-fad „ 

25 

26  Parts: 

il  1.0-1.169 

§S  1.170-1.300... 
tS  1.301-1.400... 
Si  1.401-1.500... 
Si  1.501-1.640... 
Si  1.641-1.850... 
Si  1.851-1.1200.. 

ii  1.1201-M 

2-29...„ _ 

30-39 . 

40-299 

30IM99 

500-599 

6fl0-*«d 

27  Parts: 

1-199 

200-tnd 

28 

29  Parts: 

0-99 

100-499 

500-899 

900-1899 

1900-1910 

1911-1919 

1920-fnd 

30  Parts: 

0-199 

200-699 

700-End 

31  Parts: 

0-199 

200-tnd 


9.00 
W.OO 
18.00 

26.00 
19.00 

15.00 

25.00 

6.50 

29.00 

10.00 
22.00 
23.00 

12.00 
14.00 
16.00 

6.00 
25.00 
2100 

7.50 
13.00 

6.50 
28.00 
17.00 

15.00 
24.00 
8.50 
17.00 
12.00 
24.00 

29.00 
16.00 
13.00 
20.00 
15.00 
16.00 
29.00 
29.00 
19.00 
13.00 
25.00 
14.00 
8.00 
4.75 

20.00 
14.00 
21.00 

16.00 
7.00 

24.00 
9.00 

27.00 
5.50 

29.00 

16.00 

8.50 

17.00 

11.00 
16.00 


Jon. 
Jan. 
Jan. 

Apr. 
Apr- 

Apr. 
Apr. 
Apr. 

Apr. 

Apr. 
Apr. 
Apr. 

*•»• 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr- 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
'Apr. 
Apr. 

Apr. 
Apr. 
Mr 

Ml 
July 
July 
July 
My 

My 

'My 
July 
July 

July 
July 


,  1986 
,1986 
,1986 


1986 

W66 
1966 
N86 
1906 

1986 


1986 
1986 


1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 

1986 


986 
986 
986 

986* 

986 

986 

986 

966 

986 

986 

986 

966 

986 

986 

986 

960 

986 

986 
986 
986 

986 
986 
986 
986 
986 
984 
986 

985 
986 
986 

986 
986 


VI 
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TNI* 

32  Parts: 

J-39,  Vd.  I ^„ 

1-39,  Vol. !...__. 


R«vtelonOat« 


15.00 
19.00 
18.00 
17.00 
23.00 
21.00 
13.00 
15.00 
16.00 

27.00 
18.00 

20.00 

1100 

25.00 

9.50 


1-39,  Vd.M 

i-189 

190-399 _........ 

400-629 ......: 

630-699 

700-799 ..._.^ 

SOO-M ; 

33Parts: 

1-199 

20a-W._„.. 

34Pirts: 

1-299 

300-399 

400-6id .._ 

35 

36  Parts:  r-      " 

'-'" 12.00 

200-tnd ™™™^__> u™; 19.00 

37  ^  ,2  00 
3«  Parts: 

0-" -.. 21.00 

18-W...„ „ — ,5.00 

39 

40  Parts: 

1-51 

52 .v.._ 

53-60 

61-80 

81-99 _ 

TOO- 149 

150-189 

190-399 „ 

400-424 ,.„, 

425-699 

700-«nd 


41  Chapters: 

1,  1-1  10  1-10 

1.  1-11 10  ApiNMtx,  2  (2  lte«v«i) . 

3-6 

7 

8 

9 

10-17 1'™' 

18,  Vol.  I,  Pons  1-5 

18,  Vol.  I,  Ports  6-19 

18.  Vol.  M,  Ports  20-52 

19-100 _ 

1-100 

101 „. 

102-200 

201-£nd _ 

42  Parts: 

1-60 

61-399 ;_ 

400-429 


4^ 
13  Parti 


I  Parts: 
-999 


12.00 

21.00 
27.00 
23.00 
10.00 
2S.00 
23.00 
21.00 
27.00 
22.00 
24.00 
24.00 

13.00 
1300 
14.00 

6.00 

4.50 
13.00 

9.50 
13.00 
13.00 
13.00 
13.00 

9.50 
23.00 
12.00 

7.50 

12.00 
10.00 
1A.00 
11.00 

14.00 


*Jwly  1, 
*Myi. 
*Juiy  1. 

My  1. 

Adyl. 

July  1. 


1984 
1984 
1984 
1986 
1986 
1986 


July  1.  1986 
July  1,1986 
July  1,  1986 

July  1,  1986 
Julyl,  1986 

Julyl.  1986 
July  1,1986 
Julyl.  1986 
Julyl,  1986 

Julyl,  1986 
Julyl,  1986 
Julyl,  1986 

Julyl,  1986 
Julyl,  1986 
Julyl,  1986 

Julyl,  1986 
July  1,  1986 
Julyl,  1986 
Julyl,  1986 
Julyl,  1986 
Julyl,  1986 
July  1,  1986 
Julyl,  1986 
July  1,  1986 
Julyl,  1986 
July  1,  1986 

•July  1,  1984 

•Julyl.  1984 

•July  1,  1984 

•Julyl,  1984 

•Julyl,  1984 

•Julyl,  1984 

•Julyl,  1984 

•Julyl,  1984 

•Julyl,  1984 

•July  1,  1984 

•Julyl,  1984 

July  1,  1986 

Julyl.  1986 

Julyl,  1986 

July  1.  1986 

Od.  1,  1985 
Oct.  1,  1986 
Oef.  1,  1985 
Oct.  1.  1985 

Oct.  1,  1986 


THI* 

1000-3999. 
4000-M 


45  Parts: 

1-199 

200-499... 
500-1199.. 
1200-M... 

4«Psrts: 

1-40 

41-69 

70-89 

90-139: 

140-155.-.. 

156-165 

166-199 

200-499 

•500-6id.... 

471 
0-19.. 


18.00 

8.50 

13.00 

10.00 
7.00 

13.00 
9.00 

10.00 

10.00 
7.00 
9.00 
8.50 

14.00 
9.00 

15.00 
9.50 


13.00 
21.00 
13.00 


20-69 
70-79 

•<>-*«• - 18  00 

48Chaptsrs: 
1  (Ports  1-51).. 
1  (Ports  52-99) 

2 

3-6. _..„.. 

7 


-14 

15-fad 

49  Parts: 

1-99 

10O-177.... 
178-199.... 
200-399... 
400-999... 


21.00 
12.00 
15.00 
13.00 
17.00 
17.00 


R#vtolon  Osto 

Oct.  1,  1985 
Od.  1,  1985 
Oct.  1,  1985 

Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1.  1985 

Od.  1, 1985 
Od.  1.  1985 
Od.  1,  1986 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1986 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1986 

Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 

Od.  1,  1986 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 

Oct  1,  1985 
Nm.  1,  1985 
Od.  1, 1986 
Od.  1,  198S 
Od.  1,  1985 
Od.  1,  1986 
Od.  1,  1986 

Od.  1,  1985 
Od.  1,  1985 

Jen.  1.  1986 

1986 

1983 
1984 
1985 
1986 
1986 

'  Mo  onwnATWiti  M  Ita  votuma  w«r*  prmutgatai  during  *•  p«riod  A(».  1,  t9M  le  Monti 
3),  1986.  Tho  OR  voluno  luuorf  OS  o<  V   1.  ■"*".  r'-iiilithi  iilutiil 

»  Mo  mtanhmn  io  tt«i  votum*  w«r«  pronulgaMd  during  Itw  ptriod  July  1,  1984  to  Jum 
30.  1986.  Tho  Ofi  volunw  iuMd  malMy  }.  1984.  tteuU  bt  r«ainad. 

'  Mo  onwidnionu  to  fte  vohrnio  wort  pronulgalad  during  «w  poriod  July  I,  1985  to  Juno 
30,  1986.  TW  Cn  Miwno  iuuod  01  o<  My  1,  198S  ihouU  bo  ratainod. 

«Th»  My  1.  1985  odMon  o»  32  C»  Pom  1-189  cantoin  0  noM  ody  lor  Pom  1-39 
■cteivo.  For  dw  M  toxt  g<  dM  Oofonst  Acquisilian  RoguiolioM  m  Pom  1-39,  cswtdl  dw 
*rm  Cf»  votunoi  iswod  oi  si  My  1,  1984.  csntaiiing  ItioM  pvtt. 

•ThtMy  I,  1985  odWon  0*41  OD  Ox^Mon  1-100  containt  o  nolo  oriy  lor  Oi^Mre  I  lo 
49  inckisiva.  for  rtio  M  Itxt  o(  procuromon)  rogutaions  in  OupMn  1  W  49,  coandl  dw  dtvon 
OR  yokimi  iuuod  01  a(  July  1,  1984  contommg  Itos*  dn^ilort 

•B«m*  Tdto  3  if  on  onnud  csmpdahon.  dn  voMno  ond  oN  provioui  vohnnot  ihoutd  bo 
rMooMd  at  o  poiinunoiH  rotorimt  source. 


•1000-1199. 


7.00 

19.00 

19.00 

,3.00 

_ 16.00 

. ,7.00 

•1200-*id ,7.00 

SOPsrts: 

1-199 ,,.00 

200-W.. ;...., ,9.00 

OR  hidex  and  Fndhgs  Aids „ 21.00 

Compltft  1986  OR  sal _ 595.00 

Microfictie  era  EdWoo: 

Complete  $«t  (one-timt  moiling) 155.00 

Complete  set  (one-time  moiling) 125.00 

Complete  set  (one-lime  moiling) 115.00 

Subscription  (moiled  os  issuod) 185.00 

hrfviduol  copies 3.75 
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Agricultural  Marketing  Service 

See  Packers  and  Stockyards  Administration 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service;  Packers 
and  Stockyards  Administration;  Soil  Conservation 
Service 

Animal  and  Plant  Healtli  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Ogdensburg  et  al.,  NY;  Canadian  border  ports  listing, 
45873 
Veterinarian  accreditation,  suspension,  etc.: 
Standards.  45874 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  Humanities 

Commerce  Department 

See  International  Trade  Administration 

Council  on  Environmental  Quality 

NOTICES 

Meetings;  Sunshine  Act.  45985 

Defense  Department 

See  also  Defense  Logistics  Agency;  Navy  Department 
RULES 

Acquisition  regulations,  46052 

NOTICES 

Meetings: 

DIA  Scientific  Advisory  Committee,  45929 

Science  Board  task  forces,  45930 
(3  documents) 

Defense  Logistics  Agency 

NOTICES 

Procurement: 
Commercial  activities  program  studies  (OMB  A-76 
implementation),  45930 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Apotheca,  Inc.,  45959 
Archambault,  Dewey  G.,  M.D.,  45960 
Bouquett,  Gaston,  M.D.,  45960 

Economic  Regulatory  Administration 

NOTICES 

Remedial  orders: 
T.E.  Reserve  Corp.  et  al..  45939 
William  Valentine  &  Sons.  Inc.,  et  al..  45939 

Education  Department 

RULES 

Postsecondary  educatioir 

College  housing  program,  46582 
NOTICES 
Civil  Rights  Office;  annual  operating  plan,  45935 
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Grants;  availability,  etc.: 
College  housing  program  and  academic  facilities  loan 

program,  46585 
Handicapped  children's  early  education  program,  45935 
Indian  education  programs — 

Indian  fellowship  program.  45937 
Postsecondary  education  improvement  fund — 
Lectures  program.  45938 

Energy  Departntent 

See  also  Economic  Regulatory  Administration;  Energy 

Information  Administration 
NOTICES 

Cooperative  agreements: 
Agricultural  commodities  irradiation  research  centers  in — 

Florida.  45938 

Oklahoma;  correction.  45939 


( 


Energy  Information  Administration 

NOTICES 

Forms;  availability,  etc.: 
Tertiary  incentive  annual  report  of  prepaid  expenses, 
45939 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States  and  designation  of  areas 
for  air  quality  planning  purposes: 
Maine,  45885 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Wisconsin,  45884 
NOTICES 
Meetings: 
Hazardous  Waste  Injection  Restrictions  Negotiated 
Rulemaking  Advisory  Conmiittee.  45941 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts,  45940 

Environmental  Quality  Council 

See  Council  on  Environmental  Quality 

Executive  Office  of  the  President 

See  Council  on  Environmental  Quality;  Presidential 
Documents 

Federal  Aviation  Administration 

PROPOSED  RULES 

VOR  Federal  airways.  45911 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Reporting  and  recordkeeping  requirements.  45890 
Practice  and  procedure: 

FCC  Record.  45888 
Radio  broadcasting: 

AM  groundwave  curves,  45891 


N 
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maximum  reimbursement  fee. 


Radio  services,  special: 
Amateur  service — 
Operator  examination; 
45891 
Radio  stations;  table  of  assignments: 

Texas.  45891 
PROPOSED  RULES 
Common  carrier  services: 
Small  telephone  companies;  administrative  and  regulatory 

burden  reduction,  45912 
Telephone  company  uniform  system  of  accounts — 
Public  and  semi-public  telephone  equipment:  Mountain 
States  Telephone  &  Telegraph  Co.  et  al.,  45915 
Nonccs 

Agency  information  collection  activities  under  OMB  review. 
45941.  45942 
(4  documents) 
Radio  broadcasting: 
AM  daytime  stations;  appUcation  acceptance  freeze, 

45946 
FM  transmitter  site  map  submissions.  45945 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 

etc.,  45942 
Applications,  hearings,  determinations,  etc.: 
Addington.  T.  Bette.  et  al..  45942 
AJB  Broadcasting.  Inc.,  et  al.,  45942 
Bushland  Specialities  et  al.,  45943 
Giacone,  Leonard  ]ames,  et  al.,  45943 
Joneco  Broadcasting  et  al.,  45943,  45944 

(2  documents) 
Kings  Academy  et  al..  45944 
Ogden  Broadcasting  of  Virginia.  Inc.,  et  al..  45044 
State  University  of  New  York  et  al.,  45945 

Federal  Highway  Administration 

NOTICES 
Meetings: 
National  Motor  Carrier  Advisory  Committee.  45981 

Federal  Home  Loan  Banic  Board 

RULES 

Federal  home  loan  bank  system: 
Unfair  or  deceptive  credit  practices;  consumer 

protections;  requests  for  exemption;  Wisconsin,  45879 
Privacy  Act;  implementation.  45877 

NOTICES 

Federal  Savings  and  Loan  Insurance  Corporation  insurance 

premium,  45946 
Privacy  Act;  systems  of  records,  45947 
Receiver  appointments: 

First  Savings  of  America,  45952 
Self-regulatory  organizations;  unlisted  trading  privileges: 
Cincinnati  Stock  Exchange,  Inc.,  45949 
Midwest  Stock  Exchange  Inc.,  45950 
Applications,  hearings,  determinations,  etc.: 
Benjamin  Franklin  Federal  Savings  &  Loan  Association, 

45949  ^ 

Citizens  Savings  Bank,  F.S.B.,  45950 
Fidelity  Federal  Savings  &  Loan  Association,  45950 
First  Federal  Savings  &  Loan  Association  of  Chattanooga, 

45951 
First  Federal  Savings  &  Loan  Association  of  LaGrange, 

45951 
First  Federal  Savings  &  Loan  Association  of  Salt  Lake 

City,  45951 
First  Federal  Savings  &  Loan  Association  of  Vincennes, 
45951 


First  Federal  Savings  &  Loan  Association  of  Waterbury. 

45951 
First  Federal  Savings  &  Loan  Association.  Honolulu. 

45951 
First  Federal  Savings  Bank,  45952 
Home  Federal  Savings  &  Loan  Association,  Xenia,  45952 
Home  Savings  Association  of  Pennsylvania,  45952 
Iron  Federal  Savings  &  Loan  Association,  45952 
Johnstown  Savings  Bank,  F.S.B.,  45952 
Loyola  Federal  Savings  &  Loan  Association,  45953 
Mercury  Savings  &  Loan  Association,  45949 
Mid  Maine  Mutual  Savings  Bank,  F.S.B.,  45953 
Orange  Federal  Savings  &  Loan  Association,  45953 
Robeson  Savings  &  Loan  Association,  45953 
Roosevelt  Savings  &  Loan  Association,  45953 
Security  Federal  Savings  &  Loan  Association  of  Billings. 

45953 
Standard  Federal  Bank.  45953 
Wilmington  Savings  Fund  Society.  FSB.  45954 

Federal  Maritime  Commission 

PROPOSED  RULES 

Service  contracts;  reporting  and  recordkeeping 
requirements.  45912 

Federal  Reserve  System 

RULES 

Authority  delegations: 
Banking  Supervision  and  Regulation  Director  et  aL; 
Change  in  Bank  Control  Act  provisions.  45877 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
45954 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Wildlife  Refuges,  management 

Correction.  45986 
Endangered  and  threatened  species: 

Loch  Lomond  coyote-thistle.  45904 

Ringed  sawback  turtle,  45907 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Puerto  Rican  crested  toad,  45923 

Food  and  Drug  Administration 

RULES 

Food  additives: 

Adjuvants,  production  aids,  and  sanitizers — 
Hydrogen  peroxide  used  as  sanitizing  solution,  45881 
NOTICES 
Food  additive  petitions: 

Ciba-Geigy  Corp.,  45954,  45955 
(3  documents] 
GRAS  or  prior-sanctioned  ingredients: 

Towa  Chemical  Industry  Co.,  Ltd.,  45955 

General  Services  Administration 

RULES 

Acquisition  regulations: 

Contracting;  minimum  bid  acceptance  period,  etc..  45697 
GSAR  Acquisition  Circulars  AC-86-1  and  AC-86-4; 

incorporation,  45892 
Miscellaneous  forms,  45895 
Federal  Information  Resources  Management  Regulation: 
Automatic  data  processing  equipment;  Paperwork 
Reduction  Reauthorization  Act;  implementation. 
45887 
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NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Buy  American  Act  determination,  45954 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service 

international  Trade  Administration 

NOTICES  I 

Export  trade  certificates  of  review,  45928 

Interstate  Commerce  Oommission 

RULES  1 

Tariffs  and  schedules:    1 
Railroad  transportation  contracts.  45898 

Justice  Department 

See  Drug  Enforcement  Administration 

l^tK>r  Department 

See  Mine  Safety  and  Health  Administration;  Occupational 
Safety  and  Health  Administration;  Pension  and  Welfare 
Benefits  Administration 

Land  Management  Bureau 

RULES 

Leases  and  permits: 
Airport  leases 
Correction,  45986 

NOTICES 

Classification  of  public  lands: 

Oklahoma,  45956 
Meetings: 

Craig  District  Advisory  Council,  45956 
Realty  actions;  sales,  leases,  etc.: 

California;  correction,  45986 

Nevada,  45956,  45957 
(3  documents) 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 

Mountain  Top  Coal  Co..  45960 

T.  &  T.  Energy,  Inc..  45961 

TAG  Coal  Co..  45961 

Minerals  Management  Service 

RULES 

Royalty  management: 

Forms  and  reports,  45881 
NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

ARCO  Oil  &  Gas  Co.,  45958 

Conoco  Inc.,  45958 

National  Foundation  on  the  Arts  and  Humanities 

NOTICES 

Meetings: 
Media  Arts  Advisory  Panel,  45969 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Tire  identification  and  recordkeeping;  procedure  changes, 
45916 


National  Science  Foundation 

NOTICES 

Meetings: 
Information,  Robotics,  and  Intelligence  Systems  Advisory 

Committee.  45969 
Population  Biology  and  Physiological  Ecology  Advisory 

Panel.  45970 

Navy  Department 

NOTICES 

Privacy  Act;  systems  of  records,  45931.  45932 
(2  documents) 

Nuclear  Regulatory  Commission 

NOTICES  \ 

Environmental  statements;  availability,  etc.: 
Duquesne  Light  Co..  45971 
Illinois  Power  Co..  45972 
Meetings: 
Reactor  Safeguards  Advisory  Committee.  45973 
(2  documents) 
Proposed  schedule.  45970 
Meetings;  Sunshine  Act.  45985 

Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 
Occupational  Safety  and  Health  Federal  Advisory 
Council,  45962 

Pacific  Northwest  Electric  Power  and  Conservation 
Planning  Council 

NOTICES 

Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife  program,  45973 

Packers  and  Stocicyards  Administration 

NOTICES 

Stockyards  posting  and  deposting: 
Limestone  Co.  Feeder  Pig  Association.  Inc.,  et  al.,  45927 
Pickens  County  LS  Comm..  Inc.,  et  al.,  45927 
White  Horse  &  Mule  Co.  et  al..  45928 

Panama  Canal  Commission 

RULES 

Shipping  and  navigation: 
Preference  in  transit  schedulings  and  order  of  transiting 
vessels,  etc.,  45883 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 

Phelps  Time  Lock  Security  Corp  et  al.,  45962 

Trammell  Crow  Co.,  Inc.,  et  al.,  45966 

Physician  Payment  Review  Commission 

NOTICES 

Meetings,  45974 

Postal  Rate  Commission 

NOTICES 

Mail  classification  schedules:  » 

Plus  publications,  consolidation  of  Sacramento  Bee 
complaint,  45974 
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Postal  Servic* 

NOTICES 

Privacy  Act: 
Systems  of  records,  45974 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

Bum  Awareness  Week,  National  (Proc.  5592).  45871 
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The  President 


Presidential  Documents 


Proclamation  5592  of  December  18,  1986 
National  Bum  Awareness  Week,  1987 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Bums  continue  to  be  one  of  the  leading  causes  of  accidental  death  and  injury 
in  our  Nation.  Each  year,  bums  kill  approximately  12,000  Americans  and 
injure  more  than  two  million,  of  whom  70,000  need  hospitalization.  Tragically, 
children,  the  elderly,  and  the  disabled  are  especially  vulnerable  to  bum 
injuries,  and  almost  one-third  of  all  bum  victims  are  under  age  15.  Further, 
survivors  may  experience  serious  scarring,  loss  of  muscle  tissue  over  joints, 
and  accompanying  physical  disabilities  and  adjustment  difficulties. 

Thankfully,  significant  research  advances  have  improved  bum  surgery  and 
treatment,  aided  rehabilitation,  shortened  hospital  stays,  and  much  increased 
the  bum  survival  rate.  Among  the  most  important  therapeutic  advances  are 
techniques  for  early  bum  excision  and  wound  closure,  the  development  of 
artificial  skin  to  cover  large  bum  areas,  better  ways  to  prevent  and  control 
infection,  and  improved  ways  to  restore  fluid  balance  and  provide  adequate 
nutrition.  \ 

Much  remains  to  be  leamed,  however,  about  the  body's  underlying  responses 
to  bum  injury — for  instance,  the  body's  infection-fighting  system,  factors 
leading  to  tissue  breakdown  and  energy  loss,  hormonal  changes,  and  the  life- 
threatening  effects  of  shock. 

The  best  approach  to  bum  injury,  of  course,  is  prevention.  Because  a  great 
number  of  bums  could  be  prevented,  there  is  a  great  need  for  national 
attention  to  all  aspects  of  bum  prevention. 

We  can  all  be  truly  grateful  to  the  many  Americans  who  devote  themselves  to 
treating,  caring  for,  and  rehabilitating  bum  victims;  to  all  those  involved  in  the 
vital  work  of  bum  research;  to  the  dedicated  fire  fighters  who  risk  their  own 
lives  daily  to  protect  others;  and  to  everyone  who  promotes  bum  awareness 
and  prevention. 

The  Congress,  by  Public  Law  99-538,  has  designated  the  week  of  Febmary  9 
through  February  15,  1987,  as  "National  Bum  Awareness  Week"  and  author- 
ized and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
event. 

NOW,  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  February  9  through  Febmary  15, 
1987,  as  National  Bum  Awareness  Week.  I  call  upon  all  government  agencies, 
health  organizations,  communications  media,  and  the  people  of  the  United 
States  to  observe  this  week  with  appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighteenth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 


(FR  Doc  86-28940 
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This  section  of  the   FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat)tlity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Docunrtents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  86-080] 

Deletion  of  Certain  Canadian  Border 
Ports 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKMK  Final  rule. 


summary:  We  are  amending  the  animal 
import  regulations  by  removing 
Ogdensburg  and  Rooseveltown,  New 
York,  from  the  list  of  ports  designated 
for  the  importation  of  animals  from 
Canada.  The  limited  use  of  these  two 
ports  makes  their  continued  operation 
impractical.  Therefore,  because  we 
cannot  justify  the  expense  of  inspecting 
animals  entering  this  country  at  either 
Ogdensburg  or  Rooseveltown,  we  are 
closing  these  ports. 
EFFECTIVE  DATE:  January  22, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Harvey  A.  Kryder,  Jr.,  Senior  Staff 
Veterinarian,  Import-Export  and 
Emergency  Planning  Staff,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  806, 
Federal  Building,  6505  Belcresf  Road, 
Hyattsville,  MD  20782;  (301)  436-8695. 
SUPPLEMENTARY  INFORMATION: 
Background 

In  a  document  published  in  the 
Federal  Register  on  July  2, 1986  (51  FR 
24154-24155),  we  proposed  to  amend  the 
regulations  in  9  CFR  Part  92  (referred  to 
below  as  the  regulations)  by  deleting 
Ogdensburg  and  Rooseveltown,  New 
York,  from  the  list  of  border  ports 
designated  for  animals  entering  the 
United  States  from  Canada.  During 
fiscal  year  1985,  animal  inspections  took 
place  on  68  days  at  the  Ogdensburg  port; 


at  Rooseveltown,  on  4  days.  Periods  of 
inactivity  clearly  outnumbered  those 
requiring  the  services  of  a  Veterinary 
Services-approved  inspector.  This  ratio 
was  reversed  at  Alexandria  Bay  and 
Champlain.  where  animal  importers 
made  use  of  the  border  inspection 
services  most  days  of  the  year. 
Alexandria  Bay  and  Champlain  will 
remain  on  the  list  of  border  ports  in 
§  92.3(b),  and  are  expected  to  provide 
the  inspection  services  previously 
available  at  Ogdensburg  and 
Rooseveltown  for  animals  entering  New 
York  State  from  Canada. 

During  the  60-day  public  comment 
period  that  ended  September  2, 1986, 
one  party  responded.  The  conunenter,  a 
private  individual,  objected  to  the 
closing  of  the  port  at  Ogdensburg,  citing 
the  inconvenience  of  traveling  to 
Alexandria  Bay  or  Champlain  to 
transact  routine  business. 

We  agree  that  the  removal  of  locally 
available  services  could  cause  some 
inconvenience,  but  the  low  volume  of 
animal  traffic  entering  from  Canada  at 
Ogdensburg  does  not  justify  the  expense 
of  our  maintaining  personnel  to  inspect 
animals  there. 

We  are  therefore  amending  the 
regulations  as  proposed. 

On  August  12, 1986,  a  final  rule 
published  in  the  Federal  Register 
amended  tJie  regulations  by  relieving 
restrictions  on  the  importation  of  cattle 
from  brucellosis  certified  ft-ee  provinces 
of  Canada.  The  amended  §  92.20(c)(2) 
revised  the  list  of  approved  ports  of 
entry  for  cattle  from  Canada.  Included 
on  that  list  were  Ogdensburg  and 
Rooseveltown,  New  York.  Because 
Ogdensburg  and  Rooseveltown  are  now 
being  deleted  from  the  list  of  border 
ports  for  the  importation  of  animals,  we 
are  simultaneously  deleting  them  fi-om 
the  list  of  ports  of  entry  for  cattle  from 
brucellosis  certified  free  provinces  of 
Canada. 

This  document  also  introduces 
nonsubstantive  editorial  changes  not 
addressed  in  this  supplementary 
information. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  final  rule  will  have  an  effect  on 


the  economy  of  less  than  $100  million: 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  abiUty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
its  review  process  required  by  Executive 
Order  12291. 

Deletion  of  Ogdensburg  and 
Rooseveltown,  New  York,  from  the  list 
of  animal  importation  ports  should 
change  neither  the  number  of  animals 
entering  the  United  States  from  Canada 
nor  the  number  of  persons  importing 
them.  Animal  importers  previously 
accommodated  at  Ogdensburg  and 
Rooseveltown  will  find  veterinary 
inspection  services  available  at  the 
Canadian  border  ports  of  Alexandria 
Bay  and  Champlain,  New  York. 
Personnel  now  at  the  Alexandria  Bay 
and  Champlain  ports  should  have  no 
difficulty  responding  to  the  increased 
demand  for  their  services. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seg.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine.  Transportation.  Wildlife. 
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PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly.  9  CFR  Part  92  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  92 
continues  to  read: 

Authority:  7  U.S.C.  1622: 19  U  S.C.  1306:  21 
U.S.C.  102-105.  111.  134a.  134b.  134c  134d. 
134f.  and  135:  7  CFR  2.17.  2.51.  and  371.2(d). 

2.  Paragraph  (b)(1)  of  §  92.3  is  revised 
to  read  as  follows: 

§92.3    Ports  dMlgnated  for  ttw 
importation  of  anlmais  and  Mrda. 

•  *  •  •  * 

(b)  Canadian  border  ports.  (1)  The 
following  land  border  ports  are 
designated  as  having  the  necessary 
inspection  facilities  for  the  entry  of 
animals  from  Canada:  Eastport,  Idaho; 
Houlton  and  Jackman.  Maine;  Detroit. 
Port  Huron,  and  Sault  Ste.  Marie. 
Michigan;  Opheim.  Raymond,  and 
Sweetgrass.  Montana;  Alexandria  Bay, 
Buffalo,  and  Champlain.  New  York; 
Dimseith.  Pembina,  and  Portal.  North 
Dakota;  Derby  Line  and  Highgate 
Springs.  Vermont;  Blaine,  Lynden, 
Oroville,  and  Sumas,  Washington. 


§92.20    [AfiMndwl] 

3.  In  S  92.20,  the  sixth  sentence  of 
paragraph  (c)(2].  "Ogdensburg.  and 
Rooseveltown."  is  removed. 

Done  in  Washington,  DC,  this  17th  day  of 
December  1966. 
IJCAtweU. 

Deputy  Administrator.  Veterinary  Services, 
Animal  and  Plant  Health  Inspection  Service. 
[FR  Doc.  86-28664  Filed  12-22-86:  8:45  am] 
MJJNQCOOE  3410-34Hi 


9  CFR  Parts  161  and  162 
[Docket  No.  8«-072] 

Standartjs  for  Accredited 
Vetartnartans 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Final  rule. 


r:  This  document  amends  the 
regulations  concerning  accreditation  of 
veterinarians  and  the  suspension  or 
revocation  of  such  accreditation  to:  (1) 
Add  a  "Statement  of  Purpose";  (2) 
clarify  that  accreditation  of 
veterinarians  is  on  a  State-by-State 
basis;  (3)  require,  as  a  condition  for 
being  accredited  or  reaccredited,  that  a 


veterinarian  must  be  licensed  to  practice 
without  supervision  in  the  State  in 
which  he  or  she  wishes  to  be  accredited; 
and  (4)  require,  as  a  condition  for 
obtaining  accreditation,  that  a 
veterinarian  pass  an  examination 
administered  by  the  Animal  and  Plant 
Health  Inspection  Service  within  5  years 
prior  to  applying  for  accreditation  in  the 
State  in  which  he  or  she  wishes  to  be 
accredited.  These  amendments  appear 
to  be  necessary  to  clarify  the 
regulations,  and  to  help  ensure  that 
veterinarians  acting  as  accredited 
veterinarians  are  qualified  to  perform 
their  duties. 

EFFECTIVE  DATE:  December  23. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  William  A.  Ketter,  Regulatory 
Communications  and  Compliance  Policy 
Staff,  VS,  APHIS.  USDA,  Room  829, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301-436-8565. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR.  Subchapter  I 
(referred  to  below  as  the  regulations), 
contain  provisions  concerning  the 
accreditation  of  veterinarians  and  the 
suspension  or  revocation  of  such 
accreditation. 

A  docimient  published  in  the  Federal 
Register  on  April  29, 1986  (51  FR  15913- 
15915).  proposed  to  amend  the 
regulations  to:  (1)  Add  a  "Statement  of 
Purpose";  (2)  clarify  that  accreditation  of 
veterinarians  is  on  a  State-by-State 
basis;  (3)  require,  as  a  condition  for 
being  accredited  or  reaccredited.  that  a 
veterinarian  be  licensed  to  practice 
without  supervision  in  the  State  in 
which  he  or  she  wishes  to  be  accredited; 
and  (4)  require,  as  a  condition  of 
obtaining  accreditation,  that  a 
veterinarian  pass  an  examination 
administered  by  the  Animal  and  Plant 
Health  Inspection  Service  within  5  years 
prior  to  applying  for  accreditation  in  the 
State  in  which  he  or  she  wishes  to  be 
accredited. 

Comments  were  soHcited  in  response 
to  the  proposal  for  a  60-day  period 
ending  )une  30, 1986.  Nine  comments 
were  received.  They  were  from  State 
governments,  veterinary  medical 
associations,  and  other  interested 
persons. 

One  comment  was  positive,  six 
comments  suggested  changes  in  the 
proposed  regulations,  and  two 
comments  did  not  address  the  proposed 
amendments. 

All  of  the  comments  were  carefully 
considered.  Except  for  the  comment 
indicating  tmqualified  approval  and 
those  which  c^d  not  address  the 
proposed  amendments,  all  the  conunents 
are  discussed  below.  Based  on  the 
rationale  set  forth  in  the  proposal  and  in 


this  document,  the  provisions  of  the 
proposal  are  adopted  as  a  Final  Rule. 

Accreditation 

Section  iei.l(a]  of  the  regulations  sets 
forth  criteria  for  die  accreditation  of 
veterinarians.  Section  161.1(b)  of  the 
regulations  sets  forth  corresponding 
criteria  for  the  reaccreditation  of 
veterinarians  whose  accreditation  has 
been  revoked. 

Prior  to  the  date  of  this  docimient, 
161.1(a)  of  the  regulations  provided  as 
follows: 

(a)  The  Deputy  Administrator  is  hereby 
authorized  to  accredit  a  veterinarian  when  he 
determines  that  such  veterinarian  (1)  is  a 
graduate  of  a  college  of  veterinary  medicine; 
(2)  is  licensed  to  practice  veterinary  medicine 
in  the  State  in  which  he  wishes  to  be 
accredited:  (3)  has  made  formal  application 
for  accreditation  on  Form  1-36A, 
"Application  for  Veterinary  Accreditation": 
(4)  has  passed  an  examination  administered 
by  the  Service;  and  (5)  has  been  jointly 
recommended  by  the  State  Animal  Health 
Official  and  the  Veterinarian-in-Charge  for 
the  State  in  which  the  veterinarian  is  licensed 
and  wishes  to  be  accredited. 

In  the  document  of  April  29, 1986,  it  was 
proposed  to  amend  these  provisions  in 
several  ways. 

One  amendment  was  proposed  to 
clarify  the  intent  of  the  regulations  that 
an  accredited  veterinarian  perform 
official  duties  as  an  accredited 
veterinarian  only  in  the  State  or  States 
in  which  the  veterinarian  is  accredited. 
Three  comments  were  received  on  this 
issue.  One  suggested  that  Federal 
accreditation  should  be  transferable 
from  State  to  State  if  the  veterinarian 
performed  satisfactorily  in  the  first 
State.  Another  suggested  that 
accreditation  should  be  transferable 
from  State  to  State  after  the  veterinarian 
has  been  practicing  as  an  accredited 
veterinarian  for  5  years.  The  third 
comment  stated  that  Federal 
accreditation  should  be  granted  on  a 
national  basis  only,  not  a  State  basis, 
and  that  federally  accredited 
veterinarians  should  merely  be  required 
to  "register"  with  State  officials  when 
they  move  to  a  new  State. 

No  changes  are  made  in  the  proposal 
based  on  these  comments.  Federal 
accreditation  is  granted  on  a  State-by- 
State  basis  because  the  knowledge  and 
skills  needed  by  accredited 
veterinarians  are  different  in  different 
States.  Different  livestock  diseases  and 
pests  are  prevalent  in  different  parts  of 
the  country.  Different  species  of 
livestock  and  other  animals  dominate 
the  animal  population  in  different  parts 
of  the  country.  In  addition,  different 
aspects  of  agriculture  are  dominant  in 
different  parts  of  the  country.  For 
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example,  a  large  volume  of  import  and 
export  business  is  conducted  in  some 
States,  while  very  little  is  conducted  in 
other  States.  Finally,  acceptable 
procedures  vary  from  State  to  State. 
These  differences  mean  that  an 
accredited  veterinarian  in  one  State 
needs  different  knowledge  and  skills 
than  an  accredited  veterinarian  in 
another  State.  Therefore,  in  order  to 
help  ensure  that  accredited 
veterinarians  have  the  knowledge  and 
skills  needed  to  perform  satisfactorily  as 
accredited  veterinarians  in  the  State  or 
States  in  which  they  wish  to  be 
accredited,  it  appears  to  be  necessary  to 
grant  Federal  accreditation  on  a  State- 
by-State  basis.  For  these  same  reasons. 
Federal  accreditation  caimot  simply  be 
transferred  to  another  State  if  the 
accredited  veterinarian  moves,  even  if 
the  veterinarian  has  been  satisfactorily 
practicing  as  an  accredited  veterinarian 
for  some  period  of  time.  Only  a  new 
qualifying  examination  can  demonstrate 
that  the  veterinarian  is  prepared  to 
practice  successfully  as  an  accredited 
veterinarian  in  his  or  her  new  State. 

Another  amendment  in  the  docuiment 
of  April  29, 1986,  proposed  to  require,  as 
a  condition  of  being  accredited  or 
reaccredited,  that  a  veterinarian  must  be 
licensed  to  practice  without  supervision 
in  the  State  in  which  he  or  she  wishes  to 
be  accredited.  Three  comments  were 
received  on  this  issue.  One  comment 
stated  that  "(t]here  should  be  no  Federal 
requirement  to  be  licensed  by  the 
States."  The  other  two  comments 
expressed  concern  that  veterinarians 
holding  temporary  State  licenses  could 
not  receive  accreditation  under  the 
proposed  rule. 

No  changes  are  made  in  the 
regulations  based  on  these  comments. 
Veterinarians  who  perform  the  functions 
of  accredited  veterinarians  are 
practicing  veterinary  medicine. 
However,  the  accreditation  examination 
conducted  by  the  Service  does  not  test 
the  medical  skills  and  knowledge  of 
practitioners,  but  only  their  knowledge 
of  applicable  Federal  regulations  and 
policies.  Instead,  the  Service  relies  on 
State  licensing  requirements  to  ensure 
that  veterinarians  who  apply  for 
accreditation  possess  the  requisite 
medical  skills  and  knowledge.  For  this 
reason,  it  is  necessary  to  require  that 
applicants  for  accreditation  be  licensed 
to  practice  veterinary  medicine  in  the 
State  in  which  they  wish  to  be 
accredited.  However,  any  veterinarian 
who  applies  for  accreditation  and  meets 
the  requirements  for  accreditation, 
including  the  requirement  that  he  or  she 
be  licensed  to  practice  veterinary 
medicine  without  supervision  in  the 


State  in  which  he  or  she  wishes  to  be 
accredited,  will  be  accredited  by  the 
Service.  Receipt  of  accreditation  does 
not  depend  on  whether  the 
veterinarian's  license  is  temporary  or 
permanent,  but  on  whether  it  allows  the 
veterinarian  to  practice  without 
supervision. 

Finally,  an  amendment  was  proposed 
to  require  that  an  applicant  for 
accreditation  must  have  passed  an 
examination  administered  by  the 
Service  within  5  years  prior  to  applying 
for  accreditation  in  the  State  in  which  he 
or  she  wishes  to  be  accredited.  Two 
comments  addressed  this  issue.  One 
apparently  misunderstood  the  proposal 
to  mean  that  retesting  would  be  required 
every  5  years.  This  commenter 
suggested  that  an  "accreditation 
seminar"  dealing  with  the  day-to-day 
problems  facing  accredited 
veterinarians  would  be  more  valuable 
than  an  examination  to  "the  livestock 
industry  and  to  the  veterinary 
profession".  The  other  commenter  stated 
that  the  examination  should  be  no  more 
than  2-3  years  prior  to  the  date  the 
veterinarian  applies  for  accreditation. 

No  changes  are  made  based  on  these 
comments.  The  Service  agrees  that  an 
"accreditation  seminar"  would  be  a 
valuable  experience  for  veterinarians 
applying  for  accreditation.  However,  a 
seminar  would  not  provide  the  Service 
with  any  concrete  information  as  to  the 
skills  and  knowledge  of  the 
veterinarians  applying  for  accreditation. 
The  Service  needs  this  information  to 
determine  whether  a  veterinarian  is 
qualified  to  be  accredited.  Only  an 
examination  can  provide  this 
information.  An  examination 
administered  more  recently  than  5  years 
prior  to  application  for  accreditation 
might  provide  more  accurate 
information  to  the  Service  concerning 
the  applicant's  skills  and  knowledge. 
However,  as  stated  in  the  document  of 
April  29, 1986  (51  FR  15914),  diis  period 
of  time  appears  to  be  adequate  "to 
ensure  that  the  test  is  relevant 
concerning  the  applicant's  current  skills 
and  knowledge  of  procedures" 
necessary  to  practice  as  an  accredited 
veterinarian.  In  addition,  this  period  of 
time  is  consistent  with  the  length  of  time 
most  State  veterinary  medical  boards 
accept  other  test  results,  such  as  those 
from  the  National  Examinations  in 
veterinary  medicine,  to  be  accurate  and 
relevant. 

Three  of  the  comments  received  did 
not  address  the  proposed  amendments 
directly,  but  instead  addressed  related 
issues. 

One  of  these  comments  asked  why 
federally  employed  veterinarians  are  not 


required  to  be  accredited,  yet  are 
allowed  to  perform  the  functions  of 
accredited  veterinarians.  Under  the 
,  accreditation  program,  veterinarians  in 
private  practice  who  are  accredited  are 
authorized  to  perform  certain  activities 
on  behalf  of  the  Service  (see  the 
document  of  April  29, 1986,  51  FR  15913). 

These  accredited  veterinarians 
represent  the  Federal  government, 
though  they  are  not  Federal  employees. 
They  perform  various  functions  on 
behalf  of  the  Service  without,  under 
most  circumstances,  the  direct 
supervision  of  any  Federal  persoimel.  It 
is  therefore  important  that  accredited 
veterinarians  be  carefully  selected  for 
the  greatest  possible  skill,  knowledge, 
and  integrity.  The  only  method  available 
to  the  Service  to  make  this  selection  is 
to  require  that  veterinarians  meet 
certain  standards  in  order  to  be 
accredited.  Federally  employed 
veterinarians  also  need  to  be  carefully 
selected.  However,  a  different  method  is 
used  to  select  them.  They  must  meet 
requirements  for  Federal  employment 
designed  by  die  Office  of  Personnel 
Management  to  ensure  that 
veterinarians  hired  by  the  government 
are  knowledgeable  and  competent. 
These  two  systems,  one  for  accrediting 
veterinarians  in  private  practice  and  one 
for  hiring  Federal  veterinarians,  are 
different  because  of  the  basically 
different  circumstances  under  which 
each  group  must  be  selected  and  must 
perform.  However,  both  systems  are 
designed  to  ensure  that  the 
veterinarians  are  competent  and 
knowledgeable. 

The  other  two  comments  which  raised 
an  issue  related  to  the  proposed 
amendments  both  suggested  that 
accredited  veterinarians  should  be 
periodically  retested  to  maintain  their 
accreditation.  One  of  these  comments 
also  suggested  that  accredited 
veterinarians  should  be  divided  into  two 
groups — those  serving  "export  and 
interstate  market  functions"  and  those 
serving  "on-the-farm  functions" — and 
that  the  two  groups  should  be  separately 
accredited. 

No  changes  are  made  in  the 
regulations  based  on  these  comments. 
At  this  time  the  Service  beheves  that 
periodic  retesting  of  accredited 
veterinarians  is  unnecessary. 
Consistent,  effective  practice  should 
maintain  a  veterinarian's  knowledge 
and  skills.  Veterinarians  who  do  not 
fulfill  their  responsibilities  may  have 
their  accreditation  revoked  or 
suspended,  and  are  then  subject  to 
reaccreditation  procedures.  Also,  at  this 
time,  the  Service  does  not  believe  that 
dividing  accredited  veterinarians  into 
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two  separately  accredited  groups,  as 
suggested  by  the  commenter,  is 
necessary  or  desirable,  given  the 
tremendous  overlap  in  functions  for  the 
two  suggested  groups.  However,  if  it 
appears  in  the  future  that  periodic 
retesting  would  better  serve  the  needs  of 
the  Service,  or  that  accredited 
veterinarians  should  be  tested  and 
accredited  based  on  specialized  areas  of 
practice,  amendments  to  the  existing 
regulations  can  be  proposed. 

Executive  Order  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  The  Department  has  determined 
that  this  rule  will  not  have  a  significant 
annual  effect  on  the  economy;  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
have  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

It  appears  that  the  requirements 
contained  in  this  document  are 
consistent  with  the  current  practices  of 
the  vast  majority  of  accredited 
veterinarians  and  applicants  for 
accreditation. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507),  the  information  collection 
provisions  that  are  included  in  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
have  been  given  the  OMB  control 
number  0579-0032. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 

List  of  Subjects  in  9  CFR  Parts  161  and 
162 

Administrative  practice  and 
procedures,  Veterinarians. 


PART  161— REQUIREMENTS  AND 
STANDARDS  FOR  ACCREDITED 
VETERINARIANS  AND  SUSPENSION 
OR  REVOCATION  OF  SUCH 
ACCREDITATION 

1.  The  authority  citation  for  Part  161 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1828;  21  U.S.C.  105, 
111-114, 114a,  114a-l,  116. 120. 121, 125, 134b 
and  134f:  7  CFR  2.17.  2.51,  and  371.2(d). 

§§  161.2, 161.3  and  161.4    [Redesignated 
from  §§  161.1, 161.2  and  161.3] 

2.  Sections  161.1, 161.2,  and  161.3  are 
redesignated  as  §§  161.2, 161.3,  and 
161.4,  and  a  new  S  161.1  is  added  to  read 
as  follow^: 

§  161.1    Statement  of  purpose. 

This  subchapter  concerns  a  program 
administered  by  the  Service  to  accredit 
veterinarians  and  thereby  authorize 
them  to  perform,  on  behalf  of  the 
Service,  certain  activities  specified  in 
this  chapter.  This  program  is  intended  to 
ensure  that  an  adequate  number  of 
qualified  veterinarians  are  available  in 
the  United  States  to  perform  such 
activities. 

3.  In  redesignated  §  161.2,  paragraphs 
(a)  and  (b)  are  revised  to  read  as 
follows: 

§  161.2    Requirements  for  accredttatton. 

(a)  The  Deputy  Administrator  is 
hereby  authorized  to  accredit  a 
veterinarian  in  a  given  State  when  he  or 
she  determines  that  such  veterinarian: 

(1)  Is  a  graduate  of  a  college  of 
veterinary  medicine; 

(2)  Is  licensed  to  practice  veterinary 
medicine  without  supervision  in  the 
State  in  which  he  or  she  wishes  to  be 
accredited; 

(3)  Has  made  formal  application  for 
accreditation  on  Form  1-36A, 
"Application  for  Veterinary 
Accreditation"; 

(4)  Within  five  years  prior  to  applying 
for  accreditation,  has  passed  an 
examination  administered  by  the 
Service  for  the  State  in  which  he  or  she 
wishes  to  be  accredited;  and 

(5)  Has  been  jointly  recommended  by 
the  State  Animal  Health  Official  and 
Veterinarian  in  Charge  for  the  State  in 
which  the  veterinarian  is  licensed  and 
wishes  to  be  accredited. 

(b)  The  Deputy  Administrator  is 
hereby  authorized  to  reaccredit  a 
veterinarian  whose  accreditation  has 
been  revoked  when  the  revocation  has 
been  in  effect  for  not  less  than  two  years 
and  he  or  she  determines  that  such 
veterinarian: 

(1)  Is  licensed  to  practice  veterinary 
medicine  without  supervision  in  the 


State  in  which  he  or  she  wishes  to  be 
accredited; 

(2]  Has  made  formal  application  for 
accreditation  on  Form  I-36A. 
"Application  for  Veterinary 
Accreditation"; 

(3)  Has  been  jointly  recommended  by 
the  State  Animal  Health  Official  and  the 
Veterinarian-in-Charge  for  the  State  in 
which  the  veterinarian  is  licensed  and 
wishes  to  be  accredited; 

(4)  Has  furnished  adequate  assurance 
that  he  or  she  will  faithfully  fulfill  the 
duties  of  an  accredited  veterinarian  in 
the  future;  and 

(5)  Has  passed  an  examination 
administered  by  the  Service  for  the 
State  in  which  he  or  she  wishes  to  be 
accredited. 
***** 

4.  In  redesignated  S  161.3,  the 
introductory  text  revised  to  read  as 
follows: 

§161.3    [Amended] 

***** 

An  accredited  veterinarian  shall 
perform  the  functions  of  an  accredited 
veterinarian  only  in  the  State  or  States 
in  which  such  veterinarian  is  accredited. 
An  accredited  veterinarian  shall 
perform  the  functions  of  an  accredited 
veterinarian  subject  to  the  supervision 
and  direction  of  the  Velerinarian-in- 
Charge  and  the  State  Animal  Health 
Official  and  shall  observe  the  following 
specific  standards:  *  *  * 


§  161.4    [Amended] 

5.  In  paragraph  (a)  of  redesignated 
§  161.4,  the  reference  to  "§  161.2"  is 
changed  to  "§  161.3". 

PART  162— RULES  OF  PRACTICE 
GOVERNING  REVOCATION  OR 
SUSPENSION  OF  VETERINARIANS' 
ACCREDITATION 

6.  The  authority  for  Part  162  continues 
to  read  as  follows: 

Authority:  15  U.S.C.  1828;  21  U.S.C.  105,  111, 
114a-l.  115, 116. 120, 121, 125,  and  134f;  7  CFR 
2.17,  2.51.  and  371.2(d). 

§162.10    (Amended] 

7.  In  §  162.10,  the  reference  to  "9  CFR 
161.2"  is  changed  to  "§  161.3  of  this 
chapter". 

§162.11    (Amended] 

8.  In  S  162.11,  the  reference  to  "9  CFR 
161.2"  is  changed  to  "S  161.3  of  this 
chapter". 
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Done  at  Washington,  DC.  this  17th  day  of 
December  1986. 
)JC.  AtweU, 

Deputy  Administrator,  Veterinary  Services. 
[FR  Doc.  86-28665  Filed  12-22-86:  8:45  atn| 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  265 

(Docket  No.  R-OS93] 

Rules  for  Delegation  of  Auttiority; 
Cttange  in  Bank  Control  kex 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

SUMMARY:  The  Board  is  amending  its 
Rules  Regarding  Delegation  of 
Authority.  12  CFR  Pari  265,  to  delegate 
authority  to  the  Director  of  the  Division 
of  Banking  Supervision  and  Regulation 
with  the  concurrence  of  the  Board's 
General  Counsel,  and  to  the  Reserve 
Banks,  with  the  concurrence  of  the 
Director  of  the  Division  of  Banking 
Supervision  and  Regulation  and  the 
Board's  General  Counsel,  to  waive  the 
publication  and  solicitation  of  public 
comment  requirements  of  the  Change  in 
Bank  Control  Act,  12  U.S.C.  1817(j),  as 
amended  by  the  Anti-Drug  Abuse  Act  of 
1986,  No.  99-750  (October  27, 1986), 
where  it  is  determined  in  writing  that 
such  disclosure  or  solicitation  would 
seriously  threaten  the  safety  or 
soundness  of  a  bank.  The  Board  has 
delegated  similar  authority  to  waive, 
dispense  with  or  modify  the  procedural 
requirements,  including  publication 
requirements,  of  the  Bank  Holding 
Company  Act,  12  U.S.C.  1841  et  seq.. 
where  expeditious  action  is  required.  12 
CFR  262.3(k)(l);  265.2(c)(30). 

EFFECTIVE  DATE:  December  15. 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

J.  Virgil  Mattingly.  Deputy  General 
Counsel  (202/452-3430)  or  Scott  G. 
Alvarez.  Senior  Counsel  (202/452-3583). 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington.  DC  20551.  For  the  hearing 
impaired  only,  Eamestine  Hill  or 
Dorothea  Thompson, 
Telecommunication  Device  for  the  Deaf 
(202/452-3544). 

SUPPI.EMENTARY  INFORMATION:  The 

Anti-Drug  Abuse  Act  of  1986  ("Act"), 
which  was  signed  into  law  on  October 
27. 1986,  included  certain  provisions 
amending  the  Change  in  Bank  Control 
Act  ("CBC  Act")  to  require  that  the 
federal  banking  agencies  publish  notice 
of  any  filing  under  the  CBC  Act. 


including  the  name  of  the  parties 
seeking  control  and  the  name  of  the 
target  bank,  and  solicit  public  comment 
on  the  proposed  acquisition,  in 
particular  from  persons  in  the 
geographic  area  in  which  the  bank  to  be 
acquired  is  located.  The  CBC  Act  did 
not  previously  contain  any  requirement 
for  public  notice  or  solicitation  of 
comment  from  the  pubhc  regarding  a 
proposed  acquisition. 

The  Act  authorizes  the  federal 
banking  agencies  to  dispense  with 
publication  and  solicitation  of  public 
comments  if  "the  agency  determines  in 
writing  that  such  disclosure  or 
solicitation  would  seriously  threaten  the 
safety  or  soundness"  of  a  bank. 

The  amendment  to  the  Board's 
Delegation  Rules  would  allow  for 
expeditious  processing  of  notices  where 
public  notice  would  otherwise  threaten 
the  safety  or  soundness  of  a  bank. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-354.  5  U.S.C.  601  et  seq.),  the  Board 
certifies  that  the  proposed  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  amendment  is  a 
change  to  agency  procedures  and 
practice  and  does  not  have  a  particular 
effect  on  small  entities. 

Public  Comment 

The  provisions  of  5  U.S.C.  §  553 
relating  to  notice,  public  participation, 
and  deferred  effective  date,  have  not 
been  followed  in  connection  with  the 
adoption  of  this  amendment  because  the 
change  affects  the  Board's  internal 
procedures  and  practices  and  does  not 
constitute  a  substantive  rule  subject  to 
the  requirements  of  that  section.  The 
Board's  expanded  rulemaking 
procedures  have  not  been  followed  for 
the  same  reason. 

List  of  Subjects  in  12  CFR  Part  265 

Authority,  Delegations  (Government 
agencies).  Banks,  banking.  Federal 
Reserve  System. 

For  the  reasons  set  forth  above,  12 
CFR  Part  265  is  amended  as  follows: 

PART  265— RULES  REGARDING 
DELEGATION  OF  AUTHORITY 

1.  The  authority  citation  for  12  CFR 
Part  265  continues  to  read  as  follows: 

Authority:  Section  ll(k).  38  Stat.  261  and  80 
Stat.  1314;  12  U.S.C.  248(k). 

2.  S^tion  265.2  is  amended  by  adding 
new  paragraphs  (c)(35)  and  (f)(48)  to 
read  as  follows: 


§265.2    Specific  functions  delegated  to 
Board  employees  and  to  Federal  Reserve 
Banics. 

***** 

(c)  *  *  * 

(35)  Under  section  1817(j)(2)  of  the 
Change  in  Bank  Control  Act  (12  U.S.C. 
1817(j)).  and  with  the  concurrence  of  the 
Board's  General  Counsel,  to  waive, 
dispense  with,  modify,  or  excuse  the 
failure  to  comply  with  the  requirement 
for  publication  and  solicitation  of  public 
comment  regarding  a  notice  filed  under 
the  Change  in  Bank  Control  Act 
provided  that  a  written  finding  is.made 
that  such  disclosure  or  solicitation 
would  seriously  threaten  the  safety  or 
soundness  of  a  bank  holding  company 
or  bank." 
***** 

(f)*** 

(48)  Under  section  1817(j)(2)  of  the 
Change  in  Bank  Control  Act  (12  U.S.C. 
1817(j))  and  with  the  concurrence  of  the 
Board's  Director  of  Banking  Supervision 
and  Regulation  and  the  Board's  General 
Counsel  or  their  designees,  to  waive, 
dispense  with,  modify,  or  excuse  the 
failure  to  comply  with  the  requirement 
for  publication  and  solicitation  of  public 
comment  regarding  a  notice  filed  under 
the  Change  in  Bank  Control  Act 
provided  that  a  written  finding  is  made 
that  such  disclosure  or  solicitation 
would  seriously  threaten  the  safety  or 
soundness  of  a  bank  holding  company 
or  bank." 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  15, 1986. 
William  W.  WUes. 
Secretary  of  the  Board. 
[FR  Doc.  86-28692  Filed  12-22-66;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  505a 

[No.  86-1240] 

Privacy  Act  of  1974;  New  System  of 
Records 

December  15, 1986.  P 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

summary:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974  ("Wvacy  Act") 
(5  U.S.C.  552a)  (1982  &  Supp.  II 1984),  the 
Federal  Home  Loan  Bank  Board 
("Board")  is  exempting  a  new  system  of 
records  that  will  contain  information 
concerning  enforcement  actions,  crimes, 
and  suspected  crimes  from  meeting 
certain  requirements  of  the  Privacy  Act. 
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EFFECTIVE  DATE:  December  23, 1986. 
FOR  FURTHER  INFORMATMM  COMTACT. 
John  Downing.  Attorney.  (202)  653-2604 
or  Rosemary  Stewart,  Director.  (202) 
653-2626.  Office  of  Enforcement,  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW.,  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  On 
February  21, 1986,  the  Board  pubhshed  a 
notice  of  a  proposed  new  system  of 
records  that  would  contain  information 
concerning  enforcement  actions,  crimes 
and  suspected  crimes  involving  financial 
institutions,  and  change  of  control 
applications  filed  by,  and  other 
signiricant  business  transactions  with, 
individuals  concerning  institutions  the 
accounts  of  which  are  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC").  On  the  same 
date  the  Board  published  a  proposed 
rule  that  would  provide  for  an 
exemption  under  5  U.S.C.  552a(k){2) 
(1982)  from  certain  requirements  of  the 
Privacy  Act.'  Because  the  notice  of  the 
proposed  system  and  the  proposed  rule 
deal  with  the  same  subject  matter,  they 
are  both  discussed  herein. 

Three  comments  were  submitted,  one 
each  by  a  savings  and  loan  association, 
a  federal  savings  bank,  and  a  state 
agency  regulating  savings  and  loans. 
Two  of  the  three  commenters  offered  a 
strong  endorsement  for  the  proposals, 
stating  that  their  personal  experience 
demonstrates  that  the  system  and  the 
exemption  are  necessary  to  prevent  a 
criminal  or  suspected  criminal  from 
moving  from  one  financial  institution  to 
another  after  he  is  detected.  The  third 
commenter  also  recognized  the  need  to 
maintain  records  concerning  individuals 
that  have  been  convicted  of  crimes  or 
have  been  subject  to  enforcement  or 
other  civil  actions,  but  had  concerns 
about  maintaining  records  of  persons 
who  have  not  been  convicted  or  against 
whom  final  civil  action  has  not  been 
taken.  The  same  commenter  asked  how 
an  individual  could  have  his  name 
removed  from  the  system. 

Both  these  concerns  are  addressed  in 
the  Privacy  Act  itself.  The  Privacy  Act 
allows  records  of  law  enforcement 
investigatory  material  to  be  maintained. 
5  U.S.C.  552a(k)(2)(1982).  Thus  it  is  not 
limited  to  records  of  final  adjudications 
or  convictions.  However,  the  Privacy 
Act  requires  that  all  records  used  in 


'  As  described  in  the  proposed  rule,  the  system 
contains  law  enforcement  investigatory  records  and 
would  be  exempt  from  certain  provisions  of  the 
Privacy  Act  relating  to  accountings  and  disclosure 
of  records,  the  right  to  be  notified  of  and  examine 
records,  the  publication  of  sources  of  records  in 
each  system,  and  the  limitation  of  the  records  to 
those  that  are  relevant  and  necessary  to  accomplish 
a  purpose  of  the  agency  required  by  statute  or 
Executive  Order. 


making  a  determination  be  as  accurate, 
relevant,  timely  and  complete  as  is 
reasonably  necessary  to  assure  fairness 
to  the  individual  in  the  determination 
and  provides  a  civil  remedy  in  some 
circumstances  in  which  an  adverse 
determination  is  made  based  on 
information  that  does  not  comply.  5 
U.S.C.  552a(e)(5)  and  (g)(l)(C)(1982). 
Thus  the  system  of  records  will  reflect 
any  final  action  on  a  criminal  referral  or 
enforcement  matters  that  were  not  yet 
complete  when  entered  into  the  system. 
Consistent  with  the  Privacy  Act,  all 
efforts  reasonably  necessary  to  confirm 
the  contents  of  records  to  assure 
fairness  to  the  individual  will  be  taken 
before  any  adverse  determination  based 
on  the  records  is  made.  Moreover, 
agency  personnel  having  access  to  the 
records  will  be  instructed  that  the  mere 
institution  of  an  enforcement  action  or 
referral  of  a  possible  criminal  action  by 
itself  is  insufHcient  grounds  for  the 
Board  to  make  an  adverse  determination 
on  an  individual.  Personnel  would  be 
required  to  review  the  underlying  facts 
giving  rise  to  a  referral  or  initiation  of  an 
enforcement  action  before  basing  an 
adverse  determination  on  such  action. 

Although  the  FVivacy  Act  does  not 
contain  specific  provisions  for  the 
removal  of  an  individual's  name  or 
records  from  the  system,  it  does  require 
that  each  agency  have  procedures  in 
place  by  which  an  individual  can 
request  amendment  of  records 
pertaining  to  him.  An  individual  whose 
request  is  not  granted  is  permitted  to  file 
a  statement  of  his  reasons  for 
disagreeing  with  the  agency's  refusal, 
which  statement  must  be  provided  when 
any  disclosure  of  the  disputed  portion  of 
the  record  is  disclosed.  5  U.S.C.  552a(b] 
(1982).  The  Board  has  formulated  such 
procedures,  which  are  contained  in  12 
CFR  Part  505a  (1986).  Although  the 
proposed  rule  would  provide  an 
exemption  to  these  provisions  when 
appropriate  under  5  U.S.C. 
552a(k)(2)(1982],  that  exemption  would 
not  apply  to  any  individual  who  is 
denied  any  right,  privilege  or  benefit  to 
which  he  is  entitled  by  Federal  law,  or 
for  which  he  would  otherwise  be 
eligible,  except  to  the  extent  necessary 
to  protect  the  identity  of  a  confidential 
source.  Thus,  the  Privacy  Act  balances 
the  right  of  the  individual  to  object  to 
inclusion  of  data  pertaining  to  him  in  a 
system  with  the  need  of  the  agency  to 
maintain  confidential  files  of 
investigatory  materials  for  law 
enforcement  purposes,  affording  the 
individual  greater  protection  when  his 
interests  are  most  directly  affected. 

Having  considered  the  comments,  the 
Board  has  determined  to  adopt  the 


proposed  rule  providing  for  an 
exemption  from  certain  requirements  of 
the  Privacy  Act  without  change.  For 
these  same  reasons  the  Board  is 
establishing  the  system  of  records  by 
republishing  the  system  notice  without 
change  in  the  Notice  Section  of  this 
Federal  Register. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  604, 
the  Board  is  providing  the  following 
regulatory  flexibility  analysis: 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  incorporated  above 
in  SUPPLEMENTARY  INFORMATION. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  are  incorporated  above  in 
SUPPLEMENTARY  INFORMATION. 

3.  Significant  alternatives  minimizing 
small-entity  impact  and  agency     "^ 
response.  The  Small  Business 
Administration  defines  a  small  financial 
institution  as  "a  commercial  bank  or 
savings  and  loan  association,  the  assets 
of  which,  for  the  preceding  fiscal  year, 
do  not  exceed  $100  million."  13  CFR 
121.13(a)  Therefore,  small  entities  to 
which  the  final  rule  applies  are  the  1,742 
insured  institutions  that  had  assets 
totaling  $100  million  or  less  as  of 
December  31, 1985. 

The  only  alternative  to  the  rule  would 
be  not  to  estabhsh  the  system  of 
records,  or  not  to  exempt  the  system  of 
records  from  certain  provisions  of  the 
Privacy  Act.  Such  an  alternative  would 
impede  the  gathering  of  material  for  law 
enforcement  purposes,  as  described  in 
the  proposed  rule.  Moreover,  because 
the  rule  governs  internal  agency 
procedures,  and  so  does  not  require 
action  by  small  entities,  the  alternative 
would  not  lessen  any  burden  on  small 
entities. 

Pursuant  to  12  CFR  508.11  and  508.14, 
the  Board  finds  that,  because  the  final 
rule  is  a  matter  of  internal  agency 
procedure  and  because  the  Board 
believes  that  the  information  is  critical 
to  the  performance  of  its  examination, 
supervisory,  and  enforcement  functions, 
the  Board  has  determined  that  there  is 
good  cause  to  make  the  rule  effective 
upon  publication  in  the  Federal  Register 
and  to  waive  the  30-day  delay  of  the 
effective  date. 

List  of  Subjects  in  12  CFR  PaH  505a 

Privacy. 

Accordingly,  the  Board  hereby 
amends  Part  505a,  Subchapter  A. 
Chapter  V,  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 
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SUBCHAPTER  A— GENERAL 

PART  505A~RECORDS  MAINTAINED 
ON  INDIVIDUALS 

1.  The  authority  citation  for  Part  505a 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5S2a;  Section  17.  Stat. 
738,  as  amended  (12  U.S.C.  1437);  sec.  5.  48 
Stat.  132,  88  amended  (12  U.S.C.  1464):  sec. 
402.  48  Stat.  1256,  as  amended  (12  U.S.C. 
1725):  Reorg.  Plan  No.  3  of  1947, 12  FR  4981.  3 
CFR,  1943-1948  Comp..  p.  1071. 

2.  Add  new  §  505a.l3  to  read  as 
follows: 

§  50Sa.13    Exwnpttons  of  racorda 
containing  investigatory  matwial  compiled 
for  law  anf orcament  purpoaas. 

(a)  Scope.  The  Board  has  established 
a  new  system  of  records,  entitled  the 
"Confidential  Individual  Information 
System."  The  purpose  of  this  system  is 
to  assist  the  Board  in  the 
accomplishment  of  its  statutory  and 
regulatory  responsibilities  in  connection 
with  the  supervision  of  financial 
institutions.  This  system  will  be  exempt 
from  certain  provisions  of  the  Privacy 
Act  of  1974  for  the  reasons  set  forth  in 
paragraph  (c)  of  this  section. 

(b)  Exemptions  Under  5  U.S.C. 
552a(k}(2).  (1)  Under  5  U.S.C.  552a(k)(2), 
the  head  of  an  agency  may  issue  rules  to 
exempt  any  system  of  records  within  the 
agency  from  certain  provisions  of  the 
Privacy  Act  of  1974  if  the  system 
contains  investigatory  material 
compiled  for  law  enforcement  purposes. 

(2)  Provisions  of  the  Privacy  Act  of 
1974  from  which  exemptions  will  be 
made  under  5  U.S.C.  552a(k](2)  are  as 
follows: 

(i)  5  U.S.C.  552a(c)(3): 

(ii)  5  U.S.C.  552a(d)(l).  (2).  (3).  and  (4); 

(iU)  5  U.S.C.  552a(e)(l); 

(iv)  5  U.S.C.  552a(e)(4)  (G).  (H).  and  (I); 
and 

(v)  5  U.S.C.  552a(f). 

(c)  Reasons  for  exemptions  under  5 
U.S.C.  552a(k)(2).  (1)  5  U.S.C.  552a(c)(3) 
requires  that  an  agency  make 
accountings  of  disclosures  of  records 
available  to  individuals  named  in  the 
records  at  their  request.  These 
accountings  must  state  the  date,  nature, 
and  purpose  of  each  disclosure  of  the 
record  and  the  name  and  address  of  the 
recipient.  The  application  of  this 
provision  would  make  known  to 
subjects  of  an  investigation  that  an 
investigation  is  taking  place  and  that 
they  are  the  subjects  of  it.  Release  of 
such  information  could  result  in  the 
alteration  or  destruction  of  documentary 
evidence,  improper  influencing  of 
witnesses,  and  reluctance  of  witnesses 
to  offer  information,  and  could 


otherwise  impede  or  compromise  an 
investigation. 

(2)  5  U.S.C.  552a  (c)(4).  (d)(1),  (2),  (3), 
and  (4).  (e)(4)(G)  and  (H).  and  (f).  relate 
to  an  individual's  right  to  be  notified  of 
the  existence  of.  and  the  right  to 
examine,  records  pertaining  to  such 
individual.  Notifying  an  individual  at  the 
individual's  request  of  the  existence  of 
records  and  allowing  the  individual  to 
examine  an  investigative  file  pertaining 
to  such  individual,  or  granting  access  to 
an  investigative  file,  could:  (i)  Interfere 
with  investigations  an  enforcement 
proceedings;  (ii)  constitute  an 
unwarranted  invasion  of  the  personal 
privacy  of  others;  (iii)  disclose  the 
identity  of  confidential  sources  and 
reveal  confidential  information  supplied 
by  those  sources;  or  (iv)  disclose 
investigative  techniques  and  procedures. 

(3)  5  U.S.C.  552a(e)(4)(I)  requires  the 
publication  of  the  categories  of  sources 
of  records  in  each  system.  Application 
of  this  provision  could  disclose 
investigative  techniques  and  procedures 
and  cause  sources  to  refrain  from  giving 
such  information  because  of  fear  of 
reprisal,  or  fear  of  breach  of  promises  of 
anonymity  and  confidentiahty.  thus 
compromising  the  agency's  ability  to 
conduct  investigations  and  to  identify, 
detect,  and  apprehend  violators. 

(4)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
information  about  an  individual  that  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  by 
statute  or  Executive  Order.  Limiting  the 
system  as  described  would  impede 
enforcement  activities  because: 

(i)  It  is  not  always  possible  to 
determine  the  relevance  or  necessity  of 
specific  information  in  the  early  stages 
of  an  investigation:  and 

(ii)  In  any  investigation  the  Board  may 
obtain  information  concerning  violations 
of  laws  other  than  those  within  the 
scope  of  its  jurisdiction.  In  the  interest 
of  effective  law  enforcement,  the  Board 
should  retain  this  information  to  aid  in 
establishing  patterns  of  criminal 
activity,  and  to  provide  leads  for  those 
law  enforcement  agencies  charged  with 
enforcing  criminal  or  civil  laws. 

(d)  Documents  exempted.  Exemptions 
will  be  applied  only  when  appropriate 
under  5  U.S.C.  552a(k). 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington. 

Acting  Secretary. 

(FR  Doc.  86-28784  FUed  12-22-86;  8:45  am] 
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12  CFR  Part  535 
[No.  8ft-12499] 

Prohibited  Consumer  Credit  Practic*^ 
Request  for  Exemption  by  State  of 
Wisconsin 

Dated:  December  16, 1986. 

AOENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Exemption  from  consiuner 

credit  regulation. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  hereby  publishes  its 
decision  to  grant  the  State  of  Wisconsin 
and  exemption  from  the  Board's 
consumer  credit  regulation  on  Prohibited 
Consumer  Credit  Practices,  12  CFR  535 
("Credit  Practices  Rule"  or  "Rule"),  as  to 
transactions  subject  to  the  Wisconsin 
Consumer  Act. 

EFFECTIVE  DATE:  December  23. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  D.  Johnson.  Attorney /Advisor. 
Division  of  Consumer  and  Civil  Rights, 
Office  of  Community  Investment. 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW..  Washington,  DC  20552. 
(202)  653-2892. 

SUPPLEMENTARY  INFORMATION:  The 
Board's  Credit  Practices  Rule  provides 
that,  with  respect  to  the  extension  of 
credit  to  consumers  after  January  1, 
1986,  it  is  an  unfair  act  or  practice  for  an 
institution  subject  to  the  Rule  to  include 
in  a  consumer  credit  contract  any  of  the 
following  clauses:  a  confession  of 
judgment,  a  waiver  or  limitation  of 
exemption  from  attachment  or 
execution,  an  assignment  of  wages  (with 
specified  exceptions),  or  a  clause 
granting  a  nonpossessory  security 
interest  in  household  goods  other  than  a 
purchase  money  security  interest.*  The 
Rule  also  prohibits  a  lender  from 
engaging  in  any  practice  which  results  in 
the  pyramiding  of  late  charges  in 
connection  with  the  collection  of 
consumer  credit  debt.  Lastly,  the  Rule 
prohibits  lenders  from  directly  or 
indirectly  misrepresenting  the  nature  or 
extent  of  a  cosigner's  liability,  and 
requires  that  a  cosigner  be  provided  a 
written  cosigner  disclosure  statement 


'  The  Credit  Practices  Rule  promulgated  by  the 
Federal  Home  Loan  Bank  Board  applies  to  memt>er 
institutions,  which  by  definition  are  those  engaged 
in  the  business  of  providing  credit  to  consumers  and 
which  are  members  of  a  Federal  Home  Loan  Bank 
(including  service  corporations  specified  in  the 
Rule).  This  rule  l>ecame  effective  January  1. 1986. 
The  Federal  Reserve  Board  and  the  Federal  Trade 
Commission  have  adopted  substantially  similar 
rules  which  apply  to  banks,  lenders,  and  retail 
installment  sellers  within  their  respective 
Jurisdictions.  See  12  CFR  Part  ZZ7  and  16  CFR  Part 
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which  outlines  the  cosigner's  potential 
liability. 

The  Credit  Practices  Rule  provides,  at 
12  CFR  535.5,  that  if  a  state  applies  on 
behalf  of  insured  institutions  in  that 
state  for  an  exemption  from  a  provision 
of  the  Rule,  such  exemption  will  be 
granted  if  it  is  determined  by  the 
Director  of  the  Office  of  Community 
Investment,  in  consultation  with  the 
General  Counsel,  that:  (1)  There  is  in 
effect  a  state  requirement  or  prohibition 
that  applies  to  any  transactions  to 
which  a  provision  of  the  Rule  applies; 
anA(2]  the  state  requirement  or 
pnmibition  affords  a  level  of  protection 
to  consumers  that  is  substantially 
equivalent  to.  or  greater  than,  the 
protection  afforded  by  the  Rule.  If  such 
an  exemption  is  granted,  the  exempted 
provision  of  the  Rule  is  not  in  effect  in 
that  state,  and  the  exemption  will 
continue  as  long  as  the  state  effectively 
administers  and  enforces  its  law. 

The  requirement  set  forth  at  12  CFR 
535.5(a)(2]  that  the  state  requirement  or 
prohibition  be  "substantially 
equivalent"  to  the  Board's  Rule  does  not 
require  that  a  state's  rule  mirror  the 
Rule's  provisions  exactly.  Any 
differences  that  exist,  however,  should 
be  so  minor  as  to  ensure  that  consumers 
are  afforded  a  level  of  protection  equal 
to  or  greater  than  that  guaranteed  by  the 
Rule  without  significantly  complicating 
compliance  by  interstate  creditors. 

In  its  petition  for  exemption,  the  State 
of  Wisconsin  asserted  that  the 
Wisconsin  Consumer  Act  ("Act")  and 
the  State's  enforcement  procedure  for 
the  Act  afford  a  level  of  protection  to 
consumers  that  is  substantially 
equivalent  to.  or  greater  than,  the 
protection  afforded  by  the  Rule. 
Therefore,  the  State  of  Wisconsin 
requested  that  its  state-chartered 
savings  and  loan  associations  be 
exempt  from  the  operation  of  the  Rule, 
and  that  the  Board  consider  that  an 
exemption  be  applied  to  federally 
chartered  associations  located  in 
Wisconsin  as  well. 

Wisconsin  provided  a  copy  of  the 
relevant  state  statutes  and  a  narrative 
statement  comparing  state  law  with  the 
corresponding  provisions  of  the  Rule. 
The  statement  also  explained  how  state 
law  and  the  Rule  would  apply  to  the 
same  transaction.  The  Annual  Reports 
of  the  Commissioner  of  Banking  for  each 
of  the  past  three  years  were  also 
provided.  They  contained  summaries  of 
cases  brought  under  the  Act  and  showed 
what  the  Commissioner  of  Banking  has 
done  to  enforce  the  Act  during  the  last 
three  years.  The  petition  was  signed  by 
the  Commissioner  of  Savings  and  Loan. 
Although  the  Administrator  of  the  Act  is 
the  Commissioner  of  Banking,  the 


Administrator  is  required  by  Wisconsin 
statute  to  consult  and  assist  any  state 
official  having  supervisory  authority 
over  a  supervised  financial  organization 
in  maintaining  compliance  with  the  Act. 
The  State  of  Wisconsin  also  submitted 
information  regarding  the  number  and 
types  of  complaints  received  by  the 
Commissioner  of  Savings  and  Loan  for 
the  last  three  years  which  are  relevant 
to  practices  covered  by  the  Rule.  This 
latter  submission  also  included 
background  information  on  the  state's 
procedures  for  handling  consumer 
complaints. 

The  Board  published  in  the  Federal 
Register  an  announcement  of  the 
Wisconsin  request  for  exemption,  an 
analysis  of  Wisconsin  law,  and  a 
request  for  public  comment  on  April  18, 
1986,  in  51  FR  12865.  No  comments  were 
received  perhaps  because  this  request  is 
the  third  in  a  series  of  requests  by  the 
State  of  Wisconsin  to  federal  agencies 
responsible  for  the  enforcement  of  the 
Credit  Practices  Rule.  The  Board  did 
have  access  to  the  analysis  and 
commentary  of  the  Federal  Trade 
Commission  and  the  Federal  Reserve 
Board  in  preparing  its  response  to  the 
exemption  request. 

Based  on  the  uncontradicted  analysis 
published  on  April  16, 1986,  additional 
staff  analysis,  and  concurrence  by  the 
Board's  Office  of  General  Counsel,  the 
Board  believes  that  the  State  of 
Wisconsin  has  in  place  a  comprehensive 
consumer  credit  regulatory  scheme 
containing  protections  against  the 
specific  abuses  that  the  Board's  Rule  is 
intended  to  eliminate.  The  scheme 
provides  effective  enforcement 
mechanisms  including  compliance 
audits  and  litigation.  The  Board  is 
further  of  the  opinion  that  the  Wisconsin 
consumer  protection  scheme  is 
substantially  equivalent  to  the  Board's 
Rule. 

The  Board  does  not  have  the 
authority,  pursuant  to  12  CFR  535.5,  to 
grant  an  exemption  for  consumer  credit 
transactions  that  exceed  $25,000, 
because  Wisconsin  does  not  have  a 
consumer  protection  provision 
applicable  to  such  transactions  which  it 
administers  and  enforces  effectively. 
However,  if  Wisconsin  examiners 
conclude  that  such  transactions  meet 
the  requirements  set  forth  in  the 
Wisconsin  Act  for  transactions 
involving  $25,000  or  less,  these 
transactions  will  be  deemed  to  satisfy 
the  requirements  of  the  Board's  Rule. 

The  second  exception  to  the  grant  of 
exemption  concerns  federally  chartered 
associations.  The  Board's  grant  of  the 
exemption  request  may  be  extended 
with  respect  to  state-chartered  savings 
and  loan  associations  in  Wisconsin,  but 


it  may  not  be  extended  with  respect  to 
federally  chartered  associations  located 
in  the  state.  It  is  well  established  that 
the  Board  has  exclusive  authority  to 
regulate  all  aspects  of  the  operations  of 
federally  chartered  associations  under 
section  5  of  the  Home  Owner's  Loan  Act 
of  1933, 12  U.S.C.  1464.  See.  e.g..  12  CFR 
545.2.  Federally  chartered  associations 
will  therefore  continue  to  be  subject  to 
the  rule  rather  than  the  Wisconsin  Act. 
and  the  Board  will  continue  to  examine 
them  for  compliance  with  the  Rule. 

Therefore,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Community  Investment  by  12  CFR 
535.5(c]  and  pursuant  to  the 
requirements  of  12  CFR  535.5,  the 
Director,  with  the  concurrence  of  the 
General  Counsel,  hereby  finds  and 
determines  with  the  exceptions  noted 
below:  (1)  That  there  is  a  State  of 
Wisconsin  requirement  or  prohibition  in 
effect  that  applies  to  any  transactions  of 
$25,000  or  less  to  which  a  provision  of 
the  Board's  Rule  applies;  and  (2]  the 
State  of  Wisconsin  requirements  and 
provisions  afford  a  level  of  protection  to 
consumers  that  is  substantially 
equivalent  to.  or  greater  than,  the 
protection  afforded  by  the  Board's  Rule. 
This  finding  does  not  and  shall  not 
apply  to:  (1)  Federally  chartered 
associations  under  section  5  of  the 
Home  Owner  Loan  Act  of  1933. 12  U.S.C. 
1464;  and  (2)  consumer  credit 
transactions  that  exceed  $25,000; 
however,  if  Wisconsin  examiners 
conclude  that  such  transactions  meet 
the  requirements  set  forth  in  the 
Wisconsin  Act  for  transactions 
involving  $25,000  or  less,  these 
transactions  shall  be  deemed  to  satisfy 
the  requirements  of  the  Board's  Rule. 

The  exemption  will  continue  only  for 
so  long  as  the  State  of  Wisconsin 
effectively  administers  and  enforces  its 
law.  To  ensure  that  the  conditions  for  an 
exemption  continue  to  be  met,  the  State 
of  Wisconsin  shall  provide  notice  to  the 
Board  of  any  change  in  its  law,  policies 
or  procedures,  including  court  decisions, 
that  would  significantly  affect  whether 
the  state  law  continues  to  afford 
substantially  equivalent  protection  and 
whether  the  state  is  effectively  enforcing 
the  Act.  The  Board  reserves  the  right  to 
revise  this  reporting  requirement  at  a 
later  date  if  circumstances  warrant  or  to 
request  additional  information  if  the 
Board  determines  that  this  is  needed. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadina  Y.  Washington, 
Acting  Secretary. 
(FR  Doc.  86-28783  Filed  12-22-86;  8:45  araj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178  I 

(Docket  No.  86F-01511 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

aoehcy:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  permit  the 
use  of  hydrogen  peroxide  solution  to 
I  sterilize  ethylene-acrylic  acid  copolymer 
food-contact  surfaces.  This  action 
responds  to  a  petition  filed  by  the  Dow 
Chemical  Co. 

dates:  Effective  December  23. 1986; 
objections  by  January  22, 1987. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  C.  Gosule,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington,  DC  20204.  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  May  7, 1986  (51  FR  16896),  FDA 
announced  that  a  petition  (FAP  6B3928) 
had  been  filed  by  the  Dow  Chemical 
Co.,  Midland,  MI  48674,  proposing  that 
§  178.1005  Hydrogen  peroxide  solution 
(21  CFR  178.1005)  be  amended  to 
provide  for  the  safe  use  of  hydrogen 
peroxide  solution  to  sterilize  food- 
contact  surfaces  prepared  from 
ethylene-acrylic  acid  copolymers 
complying  with  §  177.1310  (21  CFR 
177.1310). 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  food  additive  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 


public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25).. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  {anuary  22, 1987,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  die  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  Part  178  is 
amended  as  follows: 


PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(s),  409.  72  Stat.  1764- 
1788  as  amended  (21  U.S.C.  321(g),  348);  21 
CFR  5.10  and  5.61. 

2.  In  S  178.1005  by  revising  paragraph 
(e)(1)  to  read  as  follows: 

§178.1005    Hydrogen  peroxide  sotutlon. 

•         *         •         «         • 

(e)  Conditions  of  use.  (1)  Hydrogen 
peroxide  solution  identified  in  and 
complying  with  the  specification  in  this 
section  may  be  used  by  itself  or  in 
combination  with  other  processes  to 
treat  food-contact  surfaces  prepared 
from  ethylene-acrylic  acid  copolymers 
complying  with  §  177.1310  of  this 
chapter,  ionomeric  resins  complying 
with  §177.1330  of  this  chapter, 
ethylene-methyl  acrylate  copolymer 
resins  complying  with  §  177.1340  of  this 
chapter,  ethylene-vinyl  acetate 
copolymers  complying  with  §  177.1350  of 
this  chapter,  olefin  polymers  complying 
with  §177.1520  of  this  chapter, 
polyethylene  terephthalate  polymers 
complying  with  §  177.1630  of  this 
chapter  (excluding  polymers  described 
in  §  177.1630(c)),  and  polystyrene  and 
rubber-modified  polystyrene  polymers 
complying  with  S  177.1640  to  attain 
commercial  sterility  at  least  equivalent 
to  that  attainable  by  thermal  processing 
for  metal  containers  as  provided  for  in 
Part  113  of  this  chapter. 

***** 

Dated:  December  15. 1986. 
Richard ).  Ronk, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  86-28717  Filed  12-22-86:  8:45  am) 
BILUNQ  CODE  4160-01-11 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Parts  210  and  216 

Royalty  Management;  Forms  and 
Reports 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Final  rule. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  amending  30  CFR 
Part<«  210  and  216  to  add  references  to 
three  informational  handbooks.  These 
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handbooks  provide  royalty  payors  or 
production  reporters  on  Federal  and 
Indian  leases  with  specific  guidelines  on 
how  to  prepare  and  submit  required 
forms  and  reports  to  MMS. 
EFFECTIVE  DATE:  December  23, 1986. 
AOOAESS:  Handbooks  may  be  obtained 
from:  Dennis  C.  Whitcomb,  Chief,  Rules 
and  Procedures  Branch,  Minerals 
Management  Service,  P.O.  Box  25165, 
MS  628,  Denver  Federal  Center,  Denver, 
Colorado  80225. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Whitcomb.  (303)  231-3432. 
SUPPLEMENTARY  INFORMATION: 

L  Description  of  Handbooks 

These  amendments  to  30  CFR  add 
references  to  three  informational 
handbooks  that  provide  specific 
guidance  to  payors  or  reporters  on  how 
to  prepare  and  submit  reports  or  forms 
required  by  MMS  to  meet 
congressionally  mandated  accounting 
and  audit  responsibilities  relating  to 
Federal  and  Indian  mineral  royalty 
management. 

A  new  section  is  added  to  Part  210, 
Subpart  B — Oil  and  Gas.  General,  to 
reference  an  Auditing  and  Financial 
System  fAFSJ  Oil  and  Gas  Payor 
Handbook  and  a  Production  Accounting 
and  Auditing  System  (PAAS)  Reporter 
Handbook  which  are  available  from 
MMS.  The  AFS  Oil  and  Gas  Payor 
Handbook  consists  of  two  volumes  and 
is  distributed  to  all  oil  and  gas  lease 
payors.  Volume  I  contains  an  overview 
of  the  AFS  reporting  structure  and 
detailed  instructions  for  completing  a 
required  Payor  Information  Form  MMS- 
4025.  Volume  II  contains  detailed 
instructions,  by  transaction  code,  on 
how  to  complete  a  required  Report  of 
Sales  and  Royalty  Remittance  Form 
MMS-2014.  Both  volumes  of  this 
handbook  contain  numerous  examples 
to  assist  payors  in  their  preparation  of 
the  two  required  AFS  forms. 

The  PAAS  Reporter  Handbook 
consists  of  four  volumes  and  is 
distributed  to  reporters  who  are  subject 
to  production  reporting  requirements  as 
appropriate.  The  volumes  contain 
detailed  instructions  and  examples  on 
how  to  complete  various  required  PAAS 
forms  and  reports. 

A  new  section  is  added  to  Part  210, 
Subpart  E — Solid  Minerals,  General,  to 
reference  an  Auditing  and  Financial 
System  (AFS)  So/id  Minerals  Payor 
Handbook  and  the  PAAS  Reporter 
Handbook,  described  above.  The  AFS 
Solid  Minerals  Payor  Handbook 
consists  of  one  volume  and  is 
distributed  to  all  solid  minerals  lease 
payors.  The  handbook  provides  detailed 
instructions  for  completing  a  required 


Payor  Information  Form  MMS-4030  and 
a  required  Report  of  Sales  and  Royalty 
Remittance  Form  MMS-4014.  The 
handbook  contains  numerous  examples 
to  assist  solid  minerals  payors  in  their 
preparation  of  the  required  AFS  forms 
and  reports. 

A  new  section  is  also  added  to  Part 
216,  Subpart  A — General  Provisions,  to 
reference  the  PAAS  Reporter  Handbook, 
described  above. 

A  copy  of  any  of  the  above  referenced 
handbooks  will  be  provided  to 
interested  persons  upon  request.  If  a 
handbook  is  desired,  contact  Dennis 
Whitcomb  at  the  address  shown  in  the 
"ADDRESS"  section  of  this  preamble. 
Only  one  copy  of  any  individual 
handbook  will  be  provided  to  a 
requestor. 

II.  Procedural  Matters 

Administrative  Procedure  Act 

The  changes  included  in  this 
rulemaking  are  additions  to  reference 
supplemental  information  available 
from  MMS  and  not  substantive  changes. 
Accordingly,  pursuant  to  5  U.S.C.  553(b), 
it  has  been  determined  that  it  is 
unnecessary  to  issue  proposed 
regulations  before  the  issuance  of  this 
final  regulation.  For  the  same  reason,  it 
has  been  determined  that  in  accordance 
with  5  U.S.C.  553(d),  there  is  good  cause 
to  make  this  regulation  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Because  the  amendments  merely 
reference  supplemental  information 
available  from  MMS,  the  Department  of 
the  Interior  has  determined  that  this 
document  is  not  a  major  rule  under  E.O. 
12291  and  certifies  that  this  document 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  e^se?.). 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  the  three 
Handbooks  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C  3504(h)  and  assigned  clearance 
numbers  1010-0022,  0033,  0040,  0063,  and 
0064. 

National  Environmental  Policy  Act  of 
1969 

The  Department  of  the  Interior  has 
determined  that  this  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required  under  the  National 


Environmental  Policy  Act  of  1969  [42 
U.S.C.  4332(2)(C)). 

List  of  Subjects 

30  CFR  Part  210 

Continental  shelf,  Geothermal  energy. 
Government  contracts.  Mineral 
royalties.  Oil  and  gas  exploration.  Public 
lands — mineral  resources.  Reporting  and 
recordkeeping  requirements. 

30  CFR  Part  216 

Mineral  production.  Mineral  royalties. 
Reporting  and  recordkeeping 
requirements.  Oil  and  gas.  Solid 
minerals. 

Dated:  November  20. 1986. 
|.  Steven  Griles. 

Assistant  Secretary — Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Parts  210  and  216  are 
amended  as  follows: 

SUBCHAPTER  A— ROYALTY 
MANAGEMENT 

PART  210— {AMENDED] 

1.  The  authority  citation  for  Part  210  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.;  25  U.S.C. 
396a  el  sag.;  25  U.S.C.  2101  el  seq.:  30  U.S.C. 
181  el  seq.;  30  U.S.C.  351  el  seq.;  30  U.S.C. 
1001  el  seq.;  30  U.S.C.  1701  el  seq.;  43  U.S.C. 
1301  el  seq.;  43  U.S.C.  1331  el  seq.;  and  43 
U.S.C.  1801  el  seq. 

§  210.54    [Redesignated  from  §  210.53] 

2.  Section  210.53  is  redesignated  as 
§  210.54. 

3.  A  new  S  210.53  is  added  to  Subpart 
B  to  read  as  follows: 

§  210.53    Reporting  Instructtons. 

(a)  Specific  guidance  on  how  to 
prepare  and  submit  required  information 
collection  reports  and  forms  to  MMS  is 
contained  in  an  Auditing  and  Financial 
System  (AFS)  Oil  and  Gas  Payor 
Handbook  and  a  Production  Accounting 
and  Auditing  System  (PAAS)  Reporter 
Handbook  \jihich  are  available  from: 
Minerals  Management  Service, 
Attention:  Lessee  (or  Reporter)  Contact 
Branch,  P.O.  Box  5760.  TA.  Denver. 
Colorado  80217. 

(b)  Royalty  payors  or  production 
reporters  should  refer  to  these 
handbooks  for  specific  guidance  with 
respect  to  oil  and  gas  reporting 
requirements.  If  additional  information 
is  required,  the  payor  or  reporter  should 
contact  the  MMS  Lessee  Contact  Branch 
with  respect  to  royalty  reporting,  or  the 
MMS  Reporter  Contact  Branch  with 
respect  to  production  reporting  at  the 
above  address.  The  appropriate 
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telephone  numbers  are  listed  in  the 
handbooks. 

4.  A  new  S  210.204  is  added  to  Subpart 
E  to  read  as  follows:  i 

§  210.204    Reporting  inetnictions. 

(a)  Specific  guidance  on  how  to 
prepare  and  submit  required  information 
collection  reports  and  forms  to  MMS  is 
contained  in  an  Auditing  and  Financial 
System  (AFS)  Solid  Minerals  Payor 
Handbook  and  a  Production  Accounting 
and  Auditing  System  (PAAS)  Reporter 
Handbook  which  are  available  from: 
Minerals  Management  Service. 
Attention:  Lessee  (or  Reporter)  Contact 
Branch.  P.O.  Box  5760.  TA.  Denver. 
Colorado  80217. 

(b)  Royalty  payors  or  production 
reporters  should  refer  to  these 
handbooks  for  specific  guidance  v«rith 
respect  to  solid  minerals  reporting 
requirements.  If  additional  information 
is  required,  the  payor  or  reporter  should 
contact  the  MMS  Lessee  Contact  Branch 
with  respect  to  royalty  reporting,  or  the 
MMS  Reporter  Contact  Branch  with 
respect  to  production  reporting  at  the 
above  address.  The  appropriate 
telephone  numbers  are  listed  in  the 
handbooks. 

PART  216— (AMENDED] 

1.  The  authority  citation  for  Part  216  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.;  25  U.S.C. 
agea  el  seq.;  25  U.S.C.  2101  el  seq.;  30  U.S.C. 
181  et  seq.;  30  U.S.C.  351  et  seq.;  30  U.S.C. 
1001  et  seq.;  30  U.S.C.  1701  el  seq.;  43  U.S.C. 
1301  el  seq.;  43  U.S.C.  1331  el  seq.;  and  43 
U.S.C.  1801  el  seq. 

2.  A  new  S  216.15  is  added  to  Subpart 
A  to  read  as  follows: 

S  216.15    Reporting  Instructions. 

(a)  Specific  guidance  on  how  to 
prepare  and  submit  required  information 
collection  reports  and  forms  to  MMS  is 
contained  in  a  Production  Accounting 
and  Auditing  System  [PAAS]  Reporter 
Handbook,  which  is  available  from: 
Minerals  Management  Service. 
Attention:  Reporter  Contact  Branch.  P.O. 
Box  17110.  Denver.  Colorado  80217. 

(b)  Production  reporters  should  refer 
to  this  handbook  for  specific  guidance 
with  respect  to  production  reporting 
requirements.  If  additional  information 
is  required,  the  reporter  should  contact 
the  MMS  Reporter  Contact  Branch  at  the 
above  address.  The  telephone  number  is 
listed  in  the  handbook. 

[FR  Doc.  86-28706  Filed  12-22-86:  8:45  am] 
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PANAMA  CANAL  COMMISSION 
35  CFR  Part  103 

General  Provisions  Governing  Vessels 

AGENCY:  Panama  Canal  Commission. 
ACTKHl:  Final  rule. 

SUMMARY:  The  Panama  Canal 
Commission  is  today  adopting  an 
interim  final  rule  amending  35  CFR 
103.8,  concerning  preference  in  transit 
schedulings  and  order  of  transiting 
vessels.  These  changes  take  into 
account  the  agency's  experience  with 
♦he  Panama  Canal  Transit  Booking 
System  over  the  preceding  three  years 
and  the  needs  of  the  shipping 
community. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Michael  Rhode,  Jr..  Secretary, 
Panama  Canal  Commission,  telephone: 
(202)  634-6441.  or  Mr.  John  L.  Haines,  Jr., 
General  Counsel,  telephone  in  Balboa 
Heights.  Republic  of  Panama,  011-507- 
52-7511. 

SUPPLEMENTARY  INFORMATION:  On  July 
30. 1986,  an  interim  rule  was  published 
in  the  Federal  Register  (51  FR  27174) 
setting  forth  several  changes  to  the 
booking  system  regulations  based  on 
numerous  requests  from  Canal  users 
that  the  Canal  Commission  revise  the 
arrival  time  requirements  in  the  prior 
rules.  The  revisions  take  into  account 
the  need  to  better  serve  our  customers, 
vsrithout  adversely  affecting  Canal 
operations.  Interested  parties  were 
given  the  opportunity  to  submit  written 
comments  by  August  29. 1986.  During 
that  time  period,  the  agency  received  a 
single  comment  relating  to  the  decision 
to  clarify  the  term  force  majeure  by 
rephrasing  the  grounds  to  be  considered 
in  waiving  a  forfeiture  of  the  booking 
fee.  The  writer  expressed  a  preference 
for  the  term  force  majeure  as  a  generally 
accepted  marine  term.  Since,  however, 
the  change  was  initiated  in  response  to 
customer  confusion  with  the  term,  the 
Commission  believes  that  clarification 
better  serves  Canal  users. 

Following  is  a  summary  of  how  the 
rules  published  today  modify  the  rules 
which  have  been  in  effect  concerning 
preference  in  the  fransit  schedule  and 
order  of  fransiting  vessels: 

The  Commission's  regulations,  in 
S  103.8(f)(1),  require  that  booked  vessels 
which  are  subject  to  fransit  restrictions 
arrive  at  a  terminus  of  the  Canal  by 
midnight  (2400  hours)  of  the  day  prior  to 
the  intended  transit.  Booked  vessels 
which  are  not  subject  to  fransit 
restrictions  must  arrive  prior  to  noon  of 
the  day  of  the  intended  transit.  This 
section  js  revised  to  allow  both  classes 
of  vessels  to  arrive  at  a  Canal  terminus 
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one  hour  later.  Under  this  revision, 
restricted  vessels  must  arrive  not  later 
than  0100  hours  of  the  day  of  the  fransit, 
and  non-restricted  vessels  must  arrive 
not  later  than  1300  of  the  day  of  the 
fransit. 

In  addition  to  the  arrival  time 
changes,  the  agency  has  revised  the 
rules  concerning  forfeiture  of  the 
booking  fee.  The  present  rules  provide 
that  a  vessel  which  does  not  arrive  by 
the  specified  arrival  time  forfeits  the 
booking  fee  unless  its  arrival  has  been 
delayed  by  force  majeure.  As  stated 
above,  the  term  force  majeure  has 
caused  some  confusion  in  the  past,  and 
accordingly,  the  grounds  for  waiving  a 
forfeiture  have  been  rephrased.  Under 
the  revised  rule  no  forfeiture  will  occur, 
if  the  vessel's  arrival  is  delayed  by  a 
natuj'al  event  of  major  proportions,  not 
caused  by  the  intervention  of  man, 
which  could  not  reasonably  be  predicted 
in  advance.  Heavy  seas  are  not 
considered  such  a  major  natural  event. 

The  amendment  concerning  the 
arrival  times  is  a  de  minimis  change  that 
liberalizes  current  rules  for  booked 
vessels.  The  revision  of  the  force 
majeure  rule  is  not  substantive,  but  is 
intended  to  clarify  the  rule. 

The  Commission  has  determined  that 
this  rule  does  not  constitute  a  major  rule 
vsrithin  the  meaning  of  Executive  Order 
12291  dated  February  17, 1982  (47  FR 
13193).  The  bases  for  that  determination 
are.  first,  that  the  rule,  when 
implemented  would  not  have  an  effect 
on  the  economy  of  $100  million  or  more 
per  year,  and  secondly,  that  the  rule 
woidd  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  local  governmental  agencies 
or  geographic  regions.  Further,  the 
agency  has  determined  that 
implementation  of  the  rule  will  have  no 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Finally,  the  Commission  has 
determined  that  this  rule  is  not  subject 
to  the  requirements  of  sections  603  and 
604  of  Title  5,  United  States  Code,  in 
that  its  promulgation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  the 
Adminisfrator  of  the  Commission  so 
certifies  pursuant  to  5  U.S.C.  605(b). 

List  of  Subjects  in  35  CFR  Section  103.8 

Panama  Canal.  Vessels.  Booking 
system.  Navigation  (Water). 


45884       Federal  Register  /  Vol.  51,  No.  246  /  Tuesday.  December  23.  1986  /  Rules  and  Regulations 


PART  103— {AMENDED] 

Accordingly,  the  interim  rule 
amending  35  CFR  Part  103  which  was 
published  at  51  FR  27174  on  July  30. 
1986,  is  adopted  as  a  Hnal  rule  without 
change. 

Authority:  22  U.S.C.  3811,  EO.  12215,  45  FR 
36043  and  44  U.S.C.  3501. 

Dated:  December  3, 1966. 
D.P.  McAuliffe, 

Administrator.  Panama  Canal  Commission. 
[FR  Doc.  86-26755  Filed  12-22-86:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IA-5-FRL-3131-3J 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 

agency:  U.S.  Environmental  Protection 
Agency. 

action:  Notice  of  final  rulemaking. 


summary:  USEPA  announces  final 
approval  of  a  revision  to  the  Wisconsin 
State  Implementation  Plan  (SIP)  that 
was  enacted  in  Wisconsin  by  means  of 
Natural  Resources  Board  Order  Number 
A-33-84.  and  that  took  effect  on  May  1, 
1985.  The  revision  creates  a  new  section 
of  the  Wisconsin  Administrative  Code, 
section  NR  154.015,  entitled 
"Department  Review  Times."  This 
revision  also  estabhshes  time  limits  for 
review  and  action  by  the  Wisconsin 
Department  of  Natural  Resources  on 
three  types  of  air  permit  applications.  A 
public  hearing  was  held  on  Board  Order 
A-33-84  on  August  31, 1984.  USEPA's 
action  is  based  on  a  SIP  revision  request 
that  was  submitted  by  the  State  of 
Wisconsin  on  June  14, 1985.  A  notice  of 
proposed  rulemaking  on  this  revision 
appeared  in  the  April  16, 1986  (51  FR 
12884),  Federal  Register. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  January  22, 1987. 
ADDRESSES:  Copies  of  the  SIP  revision 
and  other  materials  related  to  this 
rulemaking  are  available  for  review  at 
the  following  addresses:  (It  is 
recommended  that  you  telephone 
Colleen  W.  Comerford.  at  (312)  886-6034, 
before  visiH-^  the  Region  V  office.)  U.S. 
Environmi;:i;ul  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604. 
Copies  of  this  revision  to  the 


Wisconsin  SIP  are  available  for 

inspection  at: 

The  Office  of  the  Federal  Register,  1100 

L  Street,  NW.,  Room  8301, 

Washington,  DC 
U.S.  Environmental  Protection  Agency. 

Public  Information  Reference  Unit,  401 

M  Street  SW.,  Washington.  DC  20460 
Wisconsin  Department  of  Natural 

Resources,  Bureau  of  Air  Management 

(AIR/3),  101  South  Webster,  Madison, 

Wisconsin  53707 

FOR  FURTHER  INFORMATION  CONTACT 

Colleen  W.  Comerford,  (312)  886-6034. 
SUPPLEMENTARY  INFORMATION:  On  June 
14, 1985,  the  State  of  Wisconsin 
submitted  a  SIP  revision  request  to 
USEPA.  The  SIP  revision  was  identified 
as  Natural  Resources  Board  Order 
Number  A-33-84,  which  creates  a  new 
section  of  the  Wisconsin  Administrative 
Code,  section  NR  154.015,  entitled 
"Department  Review  Times."  The 
revision  establishes  time  limits  for 
review  and  action  by  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  on  three  types  of  air  permit 
applications,  as  specified  below: 

(1)  Alternate  fuel  variances  under 
section  NR  154.02(4] — 10  business  days; 

(2)  Temporary  excess  emissions  plans 
under  section  NR  154.09(l)(b)— 65 
business  days;  and 

(3)  Use  of  emergency  or  reserve 
equipment  under  section  NR 
154.09(l)(c)— 65  business  days. 

Unless  another  time  period  is 
specified  by  law,  the  WDNR  is  required 
to  complete  its  review  and  make  a 
determination  on  the  permit  applications 
specified  above  within  the  number  of 
business  days  indicated,  based  on  the 
date  of  receipt  of  the  application.  If  the 
WDNR  does  not  meet  the  specified 
deadlines,  then  the  Department  has  to 
file  a  report  with  the  Wisconsin 
Department  of  Development  stating  why 
the  deadline  was  missed,  and  what 
future  action  will  take  place  concerning 
the  permit  in  question.  The  WDNR  is 
required  to  do  this  under  the  provisions 
of  227.0105.  Statutes,  as  created  by  1983 
Wisconsin  Act  91.  This  clarifies  the 
State's  intent  that  failure  to  meet  the 
provision's  deadline  does  not  result  in 
the  automatic  issuance  of  a  permit. 

Conclusion 

On  April  16. 1986  (51  FR  12884), 
USEPA  published  a  notice  proposing  to 
approve  this  SIP  revision  in  the  Federal 
Register.  No  public  comments  were 
received  on  this  action.  Based  on  this 
proposal,  USEPA  is  taking  final  action  to 
approve  this  revision  to  the  Wisconsin 
Administrative  Code,  section  NR 
154.015,  Department  Review  Times,  as  a 
part  of  the  Wisconsin  SIP. 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  337(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  23. 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2)). 

List  of  Subjects  m  40  CFR  Fart  52 

Intergovernmental  relations.  Air 
pollution  control.  Incorporated  by 
reference. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Wisconsin  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  November  28. 1986. 
Lee  M.  Thomas. 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  YY— Wisconsin 

Title  40  of  the  Code  of  Federal 
Regulations.  Chapter  I,  Part  52  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2570  is  amended  by 
adding  new  paragraph  (c)(49)  as  follows: 

§  52.2570    Identification  of  plan. 


(c)  *  *  * 

(49)  Submittal  from  the  State  of 
Wisconsin,  dated  June  14, 1985,  revising 
the  Wisconsin  Administrative  Code  to 
include  section  NR  154.015,  Department 
Review  Times. 

(i)  Incorporation  by  reference.  (A) 
Letter  from  the  Wisconsin  Department 
of  Natural  Resources,  dated  June  14. 
1985,  and  section  NR  154.015  of  the 
Wisconsin  Administrative  Code  as  a 
revision  to  the  Wisconsin  SIP,  effective 
on  May  1. 1985.  Section  NR  154.015  is 
entitled  "Department  Review  Times", 
and  it  establishes  time  limits  for  review 
and  action  by  the  Wisconsin 
Department  of  Natural  Resources  on 
three  types  of  air  permit  apphcations. 

[FR  Doc.  86-28742  Filed  12-2*2-86;  8:45  am] 
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40  CFR  Parts  52  and  81 

(A-1-fRL-3113-S] 

Approval  and  Promulgation  of 
Implementation  Plans;  Designation  of 
Areas  for  Air  Quality  Planning 
Purposes;  Maine;  Thomaston 
Attainment  Status  Designation 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  is  approving  a  request 
by  the  State  of  Maine  to  redesignate  the 
Town  of  Thomaston  from  secondary 
nonattainment  to  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  total  suspended 
particulates  (TSP).  Under  section  107  of 
the  Clean  Air  Act.  the  designation  of 
attainment  status  may  be  changed 
where  warranted  by  the  available  data. 
In  conjunction  with  the  redesignation. 
EPA  is  deleting  the  listing  of  'Thomaston 
from  the  section  in  Maine's  state 
implementation  plan  (SIP)  regulating 
growth  offsets  in  nonattainment  areas. 
These  actions  aclcnowledge  an 
improvement  in  air  quality  in  the  town 
of  Thomaston  due  to  an  implemented 
control  strategy  at  the  Dragon  Products 
Company.  Inc..  a  cement  manufacturer. 

This  action  also  corrects  an  error  in 
listing  the  State  of  Maine  in  a  July  12. 
1985.  notice  at  50  FR  28544. 

EFFECTIVE  DATE:  This  action  will  be 
effective  February  23. 1987.  unless  notice 
is  received  within  30  days  from 
publication,  that  adverse  or  critical 
comments  will  be  submitted. 

ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto.  Director.  Air 
Management  Division.  Rm.  2311,  JFK 
Federal  Bldg..  Boston.  MA  02203.  Copies 
of  the  submittal  and  EPA's  evaluation 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
Environmental  Protection  Agency.  Room 
2311.  JFK  Federal  Building,  Boston,  MA 
02203;  and  the  Main  Department  of 
Environmental  Protection.  Ray  Building. 
Hospital  Street,  Augusta.  ME  04333. 

FOR  FURTHER  INFORMATION  CONTACT 

Susan  Kulstad  (617)  565-3226;  FTS  835- 
3226. 

SUPPLEMENTARY  INFORMATION:  On 

February  20. 1986.  the  Commissioner  of 
the  Maine  Department  of  Environmental 
Protection  (DEP)  submitted  a  request  to 
redesignate  the  Tov«m  of  Thomaston. 
The  redesignation  formally 
acknowledges  the  attainment  of  the 
secondary  NAAQS  for  TSP  in 
Thomaston. 


Bacl(ground 

On  March  3. 1978.  EPA  designated 
Thomaston  as  nonattairmient  for 
secondary  TSP  (43  FR  8964).  A  cement 
manufactiuing  facility  then  owned  by 
Martin  Marietta  Cement  and  now 
owned  and  operated  by  Dragon 
Products  Company.  Inc.  (Dragon 
Products)  is  the  single  significant  source 
of  TSP  emissions  in  the  designated  area. 

On  February  19. 1980.  EPA  pubUshed 
approval  of  a  plan  for  the  attainment  of 
the  secondary  TSP  standards  (45  FR 
10766)  that  required  controls  on  fugitive 
sources  of  particulate  emissions  at 
Dragon  Products.  This  control  plan 
employed  the  roll-back  method  to 
estimate  a  needed  reduction  in  TSP 
emissions  of  28%.  and  planned  for  an 
estimated  40%  reduction  (951  TPY)  by 
requiring  the  following  controls: 

(1)  Chemical  stabilization  of  the 
quarry  haul  roads;  (2)  recycling  and 
reclamation  of  dust  in  the  kiln  dust 
waste  storage  area;  and  (3)  reclamation 
in  the  waste  rock  storage  area. 

In  conjunction  with  the  redesignation 
of  Thomaston  to  attainment.  Maine  has 
revised  its  growth  offsets  regulation.  29 
M.R.S.A.  Chapter  113,  by  deleting 
Thomaston  from  Section  I.A.  which  lists 
the  municipalities  to  which  the 
regulation  applies. 

On  July  12. 1985,  at  50  FR  28544.  EPA 
promulgated  Federal  visibility 
monitoring  and  new  source  review 
requirements  for  the  State  of  Maine. 
These  requirements  were  incorrectly 
listed  in  revisions  to  the  Code  of  Federal 
Regulations  for  Maine.  Today's  notice 
corrects  this  error. 

Redesignation 

Upon  a  State's  request  for  the 
redesignation  of  an  area.  EPA  reviews 
all  available  information  relative  to  the 
attainment  status  of  the  area.  EPA  will 
approve  TSP  redesignations  where:  (1) 
Eight  consecutive  quarters  of  the  most 
recent,  quality  assured  ambient  air 
quality  data  reveal  no  violations  of  the 
TSP  NAAQS;  (2)  an  EPA-approved 
control  strategy  has  been  implemented; 
(3)  emissions  reductions  are  not 
temporary  or  merely  the  result  of 
economic  downturn;  and  (4) 
unallowable  dispersion  techniques  are 
not  responsible  for  the  improvement  in 
air  quality. 

The  State's  request  addresses  all  of 
the  EPA  requirements,  including:  (A) 
Eleven  consecutive  quarters  January. 
1983-September,  1985)  of  ambient  air 
quality  data  from  four  TSP  monitoring 
sites  in  Thomaston  that  show  no 
violations  of  the  secondary  standards. 
Monitoring  was  conducted  on  a  daily 
basis  over  this  period. 


(B)  The  control  strategy  for  the  area, 
which  EPA  approved  on  February  19. 
1980.  was  required  under  the  terms  of  an 
air  emissions  license  issued  by  the 
Maine  Department  of  Environmental 
Protection  on  March  28. 1979.  The 
controls  were  implemented  on 
significant  fugitive  emission  sources  at 
Dragon  Products  by  eariy  1983.  The 
State's  submission  contains  a 
memorandum  documenting  that  Dragon 
Products  is  complying  with  the  control 
strategy. 

A  trend  analysis  of  monitored  air 
quality  data  in  Thomaston  performed  by 
EPA  clearly  shows  decreasing  trends 
and  supports  the  reduction  estimate 
made  in  the  attainment  plan. 

EPA's  revised  stack  height  regulations 
(50  FR  27892)  are  not  an  issue  here  since 
no  stack  heights  at  Dragon  Products 
exceed  the  de  minimis  height  of  65 
meters  and  the  attaimnent  plan 
addresses  only  fugitive  (non-stack) 
emissions. 

EPA  has  reviewed  the  Maine  DEFs 
request  with  its  supporting  data  and  has 
determined  that  the  redesignation 
should  be  approved.  For  more  details  on 
EPA's  review,  see  the  technical  support 
document  available  at  the  locations 
listed  in  the  addresses  section  of  this 
notice. 

Associated  SIP  Acti(m 

EPA  is  approving  the  associated  SIP 
revision  to  Maine's  growth  offsets 
regulation  by  deleting  Thomaston  from 
the  list  of  the  municipalities  to  which  the 
regiilation  applies.  Federal  approval  of 
this  regulation  that  included  the  listing 
of  Thomaston  was  published  on 
February  19. 1980  (45  FR  10766). 

The  submission  contains  certification 
that  opportimity  for  a  public  hearing 
was  provided  and  includes  a  copy  of  the 
public  notice  inviting  comment,  as  well 
as  evidence  that  the  hearing  was  held 
and  no  adverse  comments  were 
received. 

Final  Action 

EPA  is  approving  this  redesignation  to 
attainment  of  the  secondary  NAAQS  for 
TSP  in  the  Town  of  Thomaston.  Maine, 
submitted  on  February  20. 1986. 

Additionally,  EPA  is  approving  the 
associated  SIP  revisions  to  Maine's 
growth  offsets  regulation.  29  M.R.S.A. 
Chapter  113.  by  deleting  Thomaston 
from  the  list  in  section  I.A.  of  the 
municipalities  to  which  the  regulation 
appUes. 

Since  EPA  views  the  redesignation 
and  associated  SIP  action  as 
noncontroversial.  we  are  taking  this 
action  without  prior  proposal.  This 
action  will  be  effective  February  23, 
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1987.  However,  if  EPA' is  notified  within 
30  days  of  publication  that  adverse  or 
critical  comments  will  be  submitted,  we 
will  withdraw  this  action  and  publish  a 
new  rulemaking  proposing  the  action 
and  establishing  a  comment  period. 

Under  5  U.S.C.  805(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
48  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  23, 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 


(See  section  307(b)(2).) 

List  of  Subjects 

40CFRPart52 

Air  pollution  control.  Particulate 
matter. 

40  CFR  Part  81 

Air  pollution  control. 

Dated:  October  5, 1986. 
Lae  M.  Thomas, 

Administrator. 

PART  52— (AMENDED] 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  U— Main* 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Table  52.1031.— EPA-Approveo  Regulations 


Authority:  42  U.S.C.  7401-7642. 

Section  52.1020  is  amended  by  adding 
paragraph  (c)(21)  to  read  as  follows: 

§52.1020    ktontWcatlon  of  plan. 
***** 

(c)  *  •  * 

(21)  A  revision  to  approve  the  deletion 
of  Thomaston  from  the  list  of  applicable 
municipalities  in  Maine  regulation  29 
M.R.SA.  Chapter  113,  submitted  by  the 
Commissioner  on  February  20, 1988. 

3.  Section  52.1031  is  amended  by 
adding  the  entry  to  the  table  in 
numerical  order  to  read  as  follows: 

§  52. 1 03 1     EPA-approved  Maine 
regulations. 


State  dtalion 


TMe  and  suiiiect 


Data 


by     appTOMd  by 
EPA 


FEOERAI.  REQISTEn 

citation 


Section  52  1020 


Commeole  and 
unapproved  sections 


113.. 


Growth  onset 


12/18/85 


12/23/86     51  FR _ (cK21).. 


4.  Section  52.1032  is  added  to  read  as 
follows: 

§5^1032    VWMNty  protection. 

(a)  The  requirements  of  section  169A 
of  the  Clean  Air  Act  are  not  met 
because  the  plan  does  not  include 
approvable  procedures  meeting  the 
requirements  of  40  CFR  51.305  and 
51.307  for  protection  of  visibility  in 
mandatory  Class  I  Federal  areas. 

(b)  Regulations  for  visibility 
monitoring  and  new  source  review.  The 
provisions  of  55  52.28  and  52.27  are 
hereby  incorporated  and  made  part  of 
the  applicable  plan  for  the  State  of 
Maine. 

§52.1031     [Duplicate  section  rainovad] 

5.  Part  52  is  amended  by  removing  the 
second  5  52.1031  entitled  "Visibility 
protection." 


PART  81— (AMENDED) 

Part  81  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 


Authority:  42  l/.S.C.  7401-7642. 

2.  In  5  81.320  the  TSP  table  for  Maine 
is  amended  by  revising  the  entry  for 
"AQCR  107  (Central  ME)'  to  read  as 
follows: 

§81.320    Maine. 


Maine— TSP 


Designated  areas 


Does  not  meat      Does  not  meal 


Carwwt  be 


AQCn  107  (Can»al  ME): 

Augusta 

LawBlon/ Auburn 

Rockland 

Remamdar  ol  AQCR . 


(FR  Doc.  afri^SO  Filed  12-22-86;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parte  201-1, 201-2, 201-23,  and 
201-24 

[HRMR  Temp.  Reg.  13] 

Temporary  Implementation  of  TKie 
VIII,  Paperwork  Reduction 
Reauttiorization  Act  of  1986,  Pub.  L 
99-500  Regarding  Automatic  Date 
Procesaing  Equipment 

AGENCY:  Information  Resources 
Management  Service.  GSA. 
ACTION:  Temporary  regulation. 

SUMNIARV:  This  Temporary  regulation 
implements  applicable  portions  of  the 
Paperwork  Reduction  Reauthorization 
Act  of  1986.  The  statute  provides  a  new 
definition  of  automatic  data  processing 
equipment  under  Pub.  L.  89-306  (Brooks 
Act).  The  intent  of  this  regulation  is  to 
implement  the  statute. 
DATES:  Effective  date:  December  23, 
1986. 

Expiration  date:  December  23, 1987. 

Comments  are  due:  March  23. 1987, 
ADDRESS:  Comments  should  be 
addressed  to:  General  Services 
Administration  (KMPR),  Project  87.09T, 
Washington.  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT 

Roger  W.  Walker.  William  R.  Loy.  or 
Phillip  R.  Patton.  Regulations  Branch 
(KMPR).  Office  of  Information 
Resources  Management  Policy, 
telephone  (202)  566-0194  or  FTS  566- 
0194. 

SUPPUEMENTARY  INFORMATION:  1. 

Concerns  have  been  expressed  as  to 
whether  the  Brooks  Act  now  requires 
Federal  contractors  acquiring  ADP 
resources  to  obtain  delegations  of 
procurement  authority  ("DPAs")  from 
the  General  Services  Administration.  As 
discussed  in  the  conference  report 
accompanying  the  new  definition, 
contractors  and  vendors  are  not 
required  as  a  result  of  the  new  definition 
to  seek  authorities  from  GSA  before 
they  acquire  ADPE  goods  and  services 
(Congressional  Record  H  10897,  October 
15, 1986).  Rather,  under  the  new 
definition,  as  under  previous  definitions, 
Federal  agencies  must  have  GSA 
authority  to  enter  into  contracts  for  ADP 
services. 


2.  The  General  Services 
Administration  has  determined  that  this 
rule  is  not  a  major  rule  for  the  purposes 
of  Executive  Order  12291  of  February  17. 
1981.  GSA  decisions  are  based  on 
adequate  information  concerning  the 
need  for.  and  the  consequences  of  the 
rule.  The  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  is  a  Govemmentwide  management 
regulation  that  will  have  little  or  no  cost 
effect  on  society.  The  temporary  rule  is 
therefore  not  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

3.  Pursuant  to  41  U.S.C.  418b(d).  the 
publication  of  a  proposed  rule  has  been 
waived  because  of  urgent  and 
compelling  circumstances  requiring  the 
issuance  of  a  temporary  regulation  to 
immediately  implement  applicable 
portions  of  Title  Vm  of  Pub.  L.  99-500, 
which  was  effective  as  of  October  18, 
1986. 

List  of  Subjects  in  41  CFR  Parts  201-1, 
201-2,  201-23  and  201-24 

Computer  technology.  Government 
procurement.  Government  property 
management.  Information  resources 
activities,  Competition. 

In  41  CFR  Chapter  201,  the  following 
temporary  regulation  is  added  to 
Appendix  A  at  the  end  of  the  chapter. 
(FIRMR  Temporary  Regulation  13] 
November  28, 1986. 
To:  Heads  of  Federal  agencies. 
Subject:  FIRMR  Implementation  of  the 

"Paperwork  Reduction  Reauthorization 
Act  of  1986"  (Title  VIII,  Public  Law  99- 
500). 

1.  Purpose.  This  regulation  implements 
certain  provisions  of  Title  VIII — The 
Paperwork  Reduction  Reauthorization  Act  of 
1986,  Pub.  L  99-500  signed  October  18. 1986. 

2.  Effective  date.  This  temporary  regulation 
is  effective  December  23, 1988.  The  provisions 
shall  be  applied  to  solicitations  for  the 
acquisition  of  certain  automatic  data 
processing  equipment  issued  on  and  after  the 
effective  date.  The  delegations  of  authority 
provision  addressed  in  paragraph  5c.  applies 
retroactively  to  the  enactment  of  Pub.  L.  99- 
500;  i.e.,  October  18, 1986. 

3.  Expiration  date.  This  temporary 
regulation  expires  December  23, 1987. 

4.  Background.  Among  other  piuposes. 
Title  VIII  of  Pub.  L  99-500  provides  a 


statutory  definition  of  automatic  data 
processing  equipment  under  Public  Law  89- 
306  (Brooks  Act),  as  amended  (40  U.S.C.  759). 
(See  Congressional  Record.  Part  U,  H  10701. 
October  15, 1986.)  Pending  a  more 
comprehensive  rulemaking,  the  intent  of  this 
temporary  regulation  is  to  promptiy 
implement  this  legislation. 
5.  Explanation  of  changes. 

PART  201-1— [AMENDED] 

a.  The  following  changes  are  made  in  Part 
201-1. 

(1)  Section  201-1.000-1  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  201-1.000-1    Information  resources 


(c)  The  Paperwork  Reduction 
Reauthorization  Act  of  1986,  Pub.  L  99-500 
[44  U.S.C.  3502(13))  defines  the  term 
"information  resources  management"  to 
mean  ".  .  .  the  planning,  budgeting, 
organizing,  directing,  training,  promoting, 
controlling,  and  management  activities 
associated  with  the  burden,  collection, 
creation,  use,  and  dissemination  of 
information  by  agencies,  and  includes  the 
management  of  information  and  related 
resources  such  as  automatic  data  processing 
equipment  (as  such  term  is  defined  in  section 
111(a)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  759(a))."  The  Office  of  Management 
and  Budget  has  broad  Govemmentwide 
authorities  and  functions  [44  U.S.C.  3504)  for 
accomplishing  all  purposes  of  the  Act. 
***** 

(2)  Section  201-1.102-3  is  amended  by 
removing  and  reserving  the  text  to  read  as 
follows: 

§201-1.102-3    Exclusion*  [Reserved] 

(3)  Section  201-1.103  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 
(ciuTcnt  201-1. 103(b)(2)  is  redesignated  as 
201-24.202(a)  in  the  amendment  in  paragraph 
5b  of  this  temporary  regulation): 

§201-1.103    AppilcabHIty. 

***** 

(b)  ADP  activities.  (1)  The  FIRMR  applies 
to  the  management,  acquisition,  and  use  of 
automatic  data  processing  equipment  as  the 
term  is  defined  in  Pub.  L.  99-500  (40  U.S.C. 
759(a)(1)).  For  the  purpose  of  this  S  201- 
1.103(b),  the  term  "automatic  data  processing 
equipment"  means  any  equipment  or 
interconnected  system  or  subsystems  of 
equipment  that  is  usedin  the  automatic 
acquisition,  storage,  manipulation, 
management,  movement,  control,  display, 
switching  interc:hange,  transmission,  or 
reception  of  data  or  information — 
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(i)  By  a  Federal  agency,  or 
(ii)  Under  a  contract  with  a  Federal  agency 
which — 

(A)  Requires  the  use  of  such  equipment,  or 

(B)  Requires  the  performance  of  a  service 
or  the  furnishing  of  a  product  which  is 
performed  or  produced  making  significant  use 
of  such  equipment. 

(2)  The  term  automatic  data  processing 
equipment  includes — 

(i)  Computers: 

(ii)  Ancillary  equipment: 

(iii)  Software,  firmware,  and  similar 
procedures: 

(iv)  Services,  including  support  services; 
and 

(v)  Related  resources  as  defined  by 
regulations  issued  by  the  Administrator  of 
General  Services. 

(3)  The  term  automatic  data  processing 
equipment  does  not  apply  to— 

(i)  Automatic  data  processing  equipment 
acquired  by  a  Federal  contractor  which  is 
incidental  to  the  performance  of  a  Federal 
contract: 

(ii)  Radar,  sonar,  radio,  or  television 
equipment: 

(iii)  The  procurement  by  the  Department  of 
Defense  of  automatic  data  processing 
equipment  or  services  if  the  function, 
operation,  or  use  of  which — 

(A)  Involves  intelligence  activities: 

(B)  Involves  cryptologic  activities  related  to 
national  security: 

(C)  Involves  the  command  and  control  of 
military  forces: 

(D)  Involves  equipment  which  is  an  integral 
part  of  a  weapon  or  weapons  system:  or 

(E)  Is  critical  to  the  direct  fulFillment  of 
mihtary  or  intelligence  missions,  provided 
that  this  exclusion  shall  not  include 
automatic  data  processing  equipment  used 
for  routine  administrative  and  business 
applications  such  as  payroll.  Hnance. 
logistics,  and  personnel  management:  or 

(iv)  The  procurement  of  automatic  data 
processing  equipment  or  services  by  the 
Central  Intelligence  Agency. 

(4)  Automatic  data  processing  equipment 
as  described  in  paragraph  (b)  of  this  S  201- 
1.103  is  subject  to  GSA's  exclusive 
procurement  authority  under  40  U.S.C.  759. 


PART  201-204— [AMENDED] 

§201-24.2^    [Anwmtod] 

b.  The  following  change  is  made  in  Subpart 
201-24.2.  Section  201-24.202  is  amended  by 
redesignating  existing  paragraphs  (a)  and  (b) 
as  paragraphs  (b)  and  (c),  respectively,  and 
by  redesignating  the  existing  codified 
paragraph  (b)(2)  of  {  201-1.103  as  paragraph 
(a)  of  !  201-24-202. 

c.  Delegations  of  authority.  Paragraph 
5a(3].  of  this  temporary  regulation  (new 
FIRMR  i  201-1.103(b))  makes  the  FIRMR 
applicable  to  "automatic  data  processing 
equipment"  as  defined  in  Pub.  L  99-500 
Agencies  shall  continue  to  follow  existing 
FIRMR  provisions  to  the  extent  that  the 
FIRMR.  prior  to  the  enactment  of  Pub.  L.  99- 
500.  required  a  specific  acquisition  delegation 
of  procurement  authority  (see  FIRMR  Part 


201-23).  In  all  other  cases  where  the  Brooks 
Act,  as  amended,  is  now  applicable  to  the 
acquisition,  agencies  are  hereby  granted  a 
blanket  regulatory  delegation  of  procurement 
authority. 

6.  Agency  actions.  Pending  the  issuance  of 
an  amendment  of  the  FIRMR,  agencies  shall 
follow  the  policies  and  procedures  in  this 
temporary  regulation. 

7.  GSA  actions.  CSA  will  initiate 
rulemaking  activity  to  amend  the  FIRMR  to 
implement,  on  a  comprehensive  basis, 
applicable  portions  of  Title  VIII  of  Pub.  L  99- 
500. 

8.  Information  and  assistance.  Inquiries 
regarding  this  regulation  should  be  directed 
to  Roger  W.  Walker,  William  R.  Loy,  or 
PhiUip  R.  Patton,  Regulations  Branch,  Office 
of  Information  Resources  Management 
PoUcy,  Telephone  (202)  566-0194  or  FTS.  566- 
0194. 

9.  Submission  of  comments.  The  views  of 
agencies  and  other  interested  pariies  are 
invited  regarding  the  effect  or  impact  of  this 
regulation  and  the  policy  and  procedures  that 
should  be  adopted  in  the  future.  All 
comments  received  within  90  days  of  the 
publication  of  this  regulation  in  the  Federal 
Register  will  be  considered.  Comments 
should  be  addressed  to  the  General  Services 
Administration  (KMPR).  Project  87.09T. 
Washington,  DC  20405. 

(Sec.  205(c),  63  Stat.  390:  40  U.S.C.  486(c)  and 
Sec.  101(f).  100  Stat.  2128:  40  U.S.C.  751(f)) 
T.C.  Golden. 
Administrator  of  General  Services. 

[FR  Doc.  86-28752  Filed  12-22-86:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  1 

(FCC  86-516] 

Practice  and  Procedure;  FCC  Record 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  action  amends  the 
Commission's  rules  by  replacing  the 
FCC  Reports  with  the  FCC  Record  as  the 
official  source  of  FCC  decisions.  This 
document  will  serve  as  the  archival 
source  of  the  Commission's  actions  in 
conformance  with  section  4{m)  of  the 
Communications  Act  of  1934.  The  action 
also  amends  the  Commission's  rules  to 
indicate  that  only  adjudicatory 
decisions  and  orders  are  mailed  directly 
to  the  parties. 

EFFECTIVE  DATE:  December  23, 1986. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Brent  Weingardt,  tele:  202-632-3906. 

SUPPLEMENTARY  INFORMATION: 
Order 

Adopted:  November  14. 1986. 
Released:  December  9, 1986. 

By  the  Commission. 

1.  By  this  Order  we  amend  our  rules  to 
change  the  name  of  the  Commission's 
official  published  record  of  decisions, 
the  FCC  Reports,  to  the  FCC  Record.  In 
addition,  we  expand  the  contents  of  this 
document  to  reflect  its  increased  role  in 
our  public  information  program.  Finally, 
we  amend  0.445(a)  of  the  rules  to 
indicate  that  only  adjudicatory  opinions 
and  orders  are  mailed  to  the  parties. ' 

2.  Certain  decisions  of  the  FCC  are 
currently  published  in  the  FCC  Reports. 
This  dociunent  now  serves  as  the 
official  citable  source  to  Commission 
decisions.  See  47  CFR  1.14.  This 
pubhcation  is  intended  to  serve  as  an 
archival  source  of  the  Commission's 
actions  in  conformance  with  the  section 
4(m)  mandate  of  the  Communications 
Act  of  1934.=*  The  FCC  Reports  also 
complements  the  mandatory  publication 
of  certain  Commission  actions  in  the 
Federal  Register  as  required  by  the 
Administrative  Procedure  Act.  See  5 
U.S.C.  552(a)  and  553(b). 

3.  Because  of  budgetary  constraints,  in 
recent  years  the  FCC  Reports  has 
contained  only  documents  with 
precedential  or  historical  significance. 
Today,  many  decisions  of  the 
Commission  are  available  only  in  the 
Federal  Register  or  private  sector 
publications.  In  response  to  the  recent 
Gramm-Rudman-HoUings  budget  cuts, 
the  Commission  further  limited  the  FCC 
Reports  to  documents  published  in 
siunmary  form  in  the  Federal  Register 
and  not  published  in  a  "nationally 
distributed,  comprehensive  reporter  of 
FCC  decisions."' 


'  By  a  separate  decision  we  will  be  acting  on 
Petitions  for  Reconsideration  to  our  decision  to 
publish  summaries  of  rule  malting  documents  and 
policy  statements  in  the  Federal  Regisler.  See  note  3 
infra.  To  the  extent  that  the  rules  discussed  herein 
impact  on  the  issue  of  Federal  Register  summaries, 
our  Memorandum  Opinion  and  Order  on  that 
subject  should  t>e  reviewed. 

'  Section  4(m)  reads:  'The  Commission  shall 
provide  for  the  publication  of  its  reports  and 
decisions  in  such  form  and  manner  as  may  he  best 
adapted  for  public  infonnation  and  use.  and  such 
authorized  publications  shall  be  competent 
evidence  of  the  reports  and  decisions  of  the 
Commission  therein  contained  in  all  courts  of  the 
United  ^ates  and  of  the  several  states  without 
further  proof  or  authentication  thereof"  47  U.S.C. 
154(m). 

*  See  Commission  Order  of  February  21. 19B6. 
FCC  86-BS.  51  FR  7443  (March  4. 19ae|. 
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4.  The  new  offlcial  source  of 
Commission  decisions — the  FCC 
Record — will  provide  the  public  with  a 
comprehensive,  timely,  and  cost 
effective  source  of  FCC  actions.^  The 
FCC  Record  will  contain  all  texts 
released  to  the  public  on  a  daily  basis 
through  the  Office  of  Congressional  and 
Public  Affairs.  In  addition,  it  will 
contain  certain  public  notices,  speeches, 
and  staff  papers.  The  publication  will  be 
mailed  to  subscribers  every  two  weeks 
in  soft  cover  form.°  Each  biweekly 
edition  will  also  contain  a  table  of 
contents  and  an  index  based  on  the 
Commission's  rules  as  set  out  in  the 
Code  of  Federal  Regulations  (a 
consolidated  index  will  be  published  on 
a  periodic  basis). 

5.  Because  of  the  expense  of  mailing 
opinions  and  decisions  directly  to  the 
parties,  we  are  amending  0.445(a]  of  the 
rules  to  state  that  only  adjudicatory 
opinions  and  orders  are  mailed  to  the 
parties.  Parties  and  other  interested 
members  of  the  public  will  continue  to 
have  access  to  Commission  opinions 
and  orders  through  several  sources.  The 
"Daily  Releases"  from  OCPA,  which 
include  all  docimients  made  available  to 
the  public,  are  available  for  purchase 
from  private  contractors  or  for  viewing 
and  copying  in  the  FCC  library  or  our 
field  offices.  Decisions  may  also  be 
viewed  in  the  Public  Reference  Room  at 
our  Washington  headquarters. 
Documents  are  also  available  in  the 
Federal  Register  (in  summary  form), 
and.  in  the  near  future,  in  the  new  FCC 
Record. 

6.  Prior  notice  and  public  comment 
procedures  are  not  required  because  this 
action  pertains  to  procedure  and 
practice.  See  5  U.S.C.  553(b)(3)(A) 

7.  Because  a  notice  of  proposed  rule 
making  is  not  required,  an  initial  and 
final  regulatory  flexibility  analysis  is  not 
required.  See  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  603  and  604. 

8.  Accordingly,  it  is  ordered,  pursuant 
to  authority  provided  by  sections  4(i). 
4(i].  4(m),  and  303(r)  of  the 
Communications  Act.  47  U.S.C.  154(1). 
154(j).  154(m).  and  303(r].  Parts  0  and  1 
H2f,the  Commission's  Rules  are  amended 
asshown  below. 

9.  It  is  further  ordered  that  this  Order 
is  effective  upon  publication  in  the 


*  Documents  released  to  the  public  prior  to 
October  1. 1998  may  be  cited  to  the  FCC  Reports. 
first  or  second  series. 

•  The  FCC  Record  will  be  available  by 
subscription  from  the  Superintendent  of  Documents 
for  S173.  New  subscribers  should  direct  inquiries  to 
the  Government  Printing  Office.  Superintendent  of 
Documents.  Washington.  DC  2O402-9371b  (202)  783- 
3238.  Current  subscribers  to  the  FCC  Reports  have 
been  or  will  be  contacted  with  details  on  how  to 
switch  to  the  FCC  Record. 


Federal  Register  in  order  to  allow  the 
Commission  to  immediately  provide  the 
public  with  a  more  timely  and  cost 
effective  source  of  its  decisions. 

List  of  Subjects 

47  CFR  Part  0 

Commission  organization. 
47  CFR  Part  1 

Practice  and  procedure. 

Rule  Changes 

Parts  0  and  1  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0 
continues  to  read. 

Authority:  47  U.S.C.  154,  303,  unless 
otherwise  noted.  Implement;  5  U.S.C.  552, 
unless  otherwise  noted. 

2.  Section  0.416  is  revised  in  its 
entirety  to  read  as  follows: 

§  0.416    The  Federal  Communications 
Commission  Record. 

Texts  adopted  by  the  Commission  or  a 
member  of  its  staff  on  delegated 
authority  and  made  available  to  the 
public  through  the  Office  of 
Congressional  and  Public  Affairs  are 
published  in  the  FCC  Record.  The  FCC 
Record  is  published  biweekly  in 
pamphlet  form.  The  pamphlets  are 
available  on  a  subscription  basis  from 
the  Superintendent  of  Dociunents.  Each 
biweekly  pamphlet  contains  a  table  of 
contents  and  current  index.  A 
consolidated  index  is  published  on  a 
periodic  basis. 

3.  Section  0.445  is  amended  by 
revising  paragraphs  (a),  (b),  (d),  (e).  and 
(f).  to  read  as  follows: 

§  0.445    PutiHcation,  avaUabillty  and  use  of 
opinions,  orders,  policy  statements. 
Interpretations,  admlnlstrativs  manuals, 
and  staff  instructions. 

(a)  Adjudicatory  opinions  and  orders 
of  the  Commission,  or  its  staff  acting  on 
delegated  authority,  are  mailed  to  the 
parties,  and  as  part  of  the  record,  are 
available  for  inspection  in  accordance 
with  5  0.453  and  §  0.455. 

(b)  Texts  adopted  by  the  Commission 
or  a  member  of  its  staff  on  delegated 
authority  and  made  available  to  the 
public  through  the  Office  of 
Congressional  and  Public  Affairs  are 
published  in  the  FCC  Record.  Older 
materials  of  this  nature  are  available  in 
the  FCC  Reports.  In  the  event  that  such 
older  materials  are  not  published  in  the 
FCC  Reports,  reference  should  be  made 


to  the  Federal  Register  or  Pike  and 
Fischer  Radio  Regidation. 

*        *        *        «        * 

(d)  Formal  poHcy  statements  and 
interpretations  designed  to  have  general 
applicability  and  legal  effect  are 
published  in  the  Federal  Register,  the 
FCC  Record,  FCC  Reports,  or  Pike  and 
Fischer.  Commission  decisions  and 
other  Commission  documents  not 
entitled  formal  policy  statements  or 
interpretations  may  contain  substantive 
interpretations  and  statements  regarding 
policy,  and  these  are  published  as  part 
of  the  document  in  the  FCC  Record.  FCC 
Reports  or  Pike  and  Fischer.  General 
statements  regarding  policy  and 
interpretations  fiunished  to  individuals, 
in  correspondence  or  otherwise,  are  not 
ordinaniy  published. 

(e)  If  the  dociunents  described  in 
paragraphs  (a)  through  (d)  of  this  section 
are  published  in  the  Federal  Register, 
the  FCC  Record.  FCC  Reports,  or  Pike 
and  Fischer  Radio  Regulation,  they  may 
be  relied  upon,  used  or  cited  as 
precedent  by  the  Commission  or  private 
parties  in  any  manner.  If  they  are  not  so 
published,  they  may  not  be  relied  upon, 
used  or  cited  as  precedent,  except 
against  persons  who  have  actual  notice 
of  the  dociunent  in  question  or  by  such 
persons  against  the  Commission.  No 
person  is  expected  to  comply  with  any 
requirement  or  policy  of  the  Commission 
unless  he  has  actual  notice  of  that 
requirement  or  policy  or  a  document 
stating  it  has  been  published  as 
provided  in  this  paragraph.  Nothing  in 
this  paragraph,  however,  shall  be 
construed  as  precluding  a  reference  to 
the  rationale  set  forth  in  a  recent 
document  that  is  pending  publication  if 
the  requirmenf  or  policy  to  which  the 
rationale  relates  is  contained  in  a 
published  document  or  if  actual  notice 
of  that  requirement  or  policy  has  been 
given. 

(f)  The  Federal  Register,  the  FCC 
Record.  FCC  Reports  and  Pike  and 
Fischer  Radio  Regulation  are  indexed.  U 
the  documents  described  in  paragraphs 
(a}-{d)  of  this  section  are  not  published, 
they  are  neither  indexed  nor  reUed 
upon,  except  as  provided  in  paragraph 
(e)  of  this  section. 

PART  I^PRACTICE  AND  PROCEDURE 

4.  The  authority  citation  for  Part  1 
continues  to  read: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 1082. 
as  amended;  47  U.S.C.  145,  303;  Implement  5 
U.S.C.  552,  unless  otherwise  noted. 

5.  Section  1.14  is  revised  to  read  as 
follows: 
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§  1.14    CItatfcHi  of  Commtesion  documants. 

The  appropriate  reference  to  the  FCC 
Record  shall  be  included  as  part  of  the 
citation  to  any  document  that  has  been 
printed  in  the  Record.  The  citation 
should  provide  the  volume,  page  number 
and  year,  in  that  order  (e.g.,  1  FCC  Red. 
1  (1M6).  Older  documents  may  continue 
to  be  cited  to  the  FCC  Reports,  first  or 
second  series,  if  they  were  printed  in  the 
Reports  (e.g.,  1  FCC  2d  1  (1965)). 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

[PR  Doc.  86-28757  Filed  12-22-86;  8:45  am| 
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47  CFR  Part  43 

(CC  Docket  No.  85-346;  FCC  86-512] 

Reports  of  Communication;  Common 
Carriers  and  Certain  Affiliates; 
Reduction  in  Reporting  Requirements 

AOENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  FCC  has  reduced  or 
eliminated  certain  carrier  reporting 
requirements  no  longer  necessary  for 
regulatory  purposes.  These  rule 
revisions  eliminate  the  requirement  that 
non-dominant  carriers  subject  to 
forbearance  file  with  the  FCC  contracts 
and  agreements  and  reports  of 
negotiations  regarding  foreign 
communication  matters,  reports 
regarding  services  not  covered  by  a 
tariff,  and  reports  of  services  rendered 
free  or  at  reduced  rates. 
EFFECTIVE  DATE:  February  9, 1987. 
AODRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Jacqueline  Holmes  or  Thomas  Elcan, 
Common  Carrier  Bureau,  (202)  632-6917 
or  632-6550. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission  Report  and 
Order,  CC  Docket  No.  85-346.  adopted 
November  12, 1986,  and  released 
December  4, 1986.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Report  and  Order 

On  November  21, 1985,  the  FCC 
released  a  Notice  of  Proposed 


Rulemaking  (Notice]  in  CC  Docket  85- 
346. 102  FCC  2d  531  (1985).  proposing  to 
revise  Part  43  of  the  Rules.  47  CFR  Part 
43.  to  eliminate  the  requirement  that 
contracts  be  filed  by  non-dominant 
carriers  treated  with  forbearance  and 
that  reports  of  negotiations  regarding 
foreign  communications  matters,  reports 
regarding  services  not  covered  by  a 
tariff,  and  reports  of  services  rendered 
free  or  at  reduced  rates  be  filed  by  all 
carriers.  By  this  Report  and  Order,  the 
FCC  adopts  the  proposals  with  certain 
modifications. 

The  text  of  the  Notice  proposes  to 
eliminate  contract  filing  requirements 
for  non-dominant  carriers  treated  with 
forbearance  so  as  to  limit  the  routine 
filing  of  contracts  not  useful  to  us  in  the 
performance  of  monitoring.  Because  the 
material  filed  by  carriers  subject  to 
streamlined  regulations  may  be  useful  in 
the  performance  of  our  monitoring 
duties,  we  revise  proposed  §  43.51  to 
clarify  that  only  non-dominant  carriers 
treated  with  forbearance  are  not 
required  to  file  contracts  described  in 
that  section.  With  respect  to  contracts 
between  telephone  carriers  and 
connecting  carriers,  since  our  intent  is  to 
reduce  unnecessary  routine  reporting 
requirements  and  administrative 
burdens,  we  modify  proposed 
§  43.51(a)(1)  to  continue  the  filing 
exemption  now  allowed  by  existing 
§  43.51(a)(2).  The  proposed  revisions 
also  retain  the  requirement  that  carriers 
file  contracts  resulting  from  negotiations 
involving  foreign  communications 
matters  and.  within  30  days,  reports  on 
international  toll  arrangements,  but 
eliminate  the  filing  requirement  for 
reports  of  negotiations  regarding  foreign 
communications  matters.  In  addition, 
this  Order  eliminates  the  filing 
requirements  of  {{  43.74  and  43.54 
related  to  reports  of  services  not 
covered  by  a  tariff,  services  rendered 
free  or  at  reduced  rates  and  services 
performed  by  telegraph  carriers. 

Ordering  Clauses 

Accordingly,  it  is  ordered,  in  accord 
with  sections  2(a).  4(i).  4(j).  201-105.  211. 
218.  and  220  of  the  Communications  Act 
of  1934,  47  U.S.C.  152(a),  152(i),  154(j), 
201-205.  211.  218,  and  220,  that  Part  43  of 
the  Commission's  Rules  and 
Regulations.  47  CFR  Part  43.  is  amended 
as  specified  below. 

It  is  further  ordered  that  CC  Docket 
No.  85-346  is  terminated. 

List  of  Subjects 

47  CFR  Part  31 

Communication  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 


47  CFR  Part  69 

Communicaton  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 
WiUiam  |.  Tricarico. 

Secretary. 

PART  43— (AMENDEDl 

Part  43.  Title  47.  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  43 
continues  to  read  as  follows: 

Authority:  Sec.  4,  48  Stat.  1066,  as 
amended:  47  U.S.C.  154,  unless  otherwise 
noted. 

2.  Section  43.51  is  revised  to  read: 

§  43.51    Contracts  and  concessions. 

(a)  Any  communications  common 
carrier  engaged  in  domestic  or  foreign 
communication,  or  both,  which  has  not 
been  classified  as  non-dominant 
pursuant  to  §  61.21(e)  of  the 
Commission's  Rules.  47  CFR  61.12(e).  is 
not  treated  under  the  regulatory 
forbearance  policies  established  by  the 
Commission,  and  which  enters  into  a 
contract  with  another  carrier  must  file 
with  the  Commission,  within  thirty  (30) 
days  of  execution,  a  copy  of  each 
contract,  agreement,  concession,  license, 
authorization  or  other  arrangement  to 
which  it  is  a  party  and  amendments 
thereto  with  respect  to  the  following:  (1) 
The  exchange  of  services;  (2)  except  as 
provided  in  paragraph  (c)  of  this  section, 
the  interchange  or  routing  of  traffic  and 
matters  concerning  rates,  division  of 
tolls,  or  the  basis  of  settlement  of  traffic 
balances;  and  (3)  the  rights  granted  to 
the  carrier  by  any  foreign  government 
for  the  landing,  connection,  installation, 
or  operation  of  cables,  land  lines,  radio 
stations,  offices,  or  for  otherwise 
engaging  in  communication  operations. 

(b)  If  the  agreement  referred  to  in  this 
section  is  made  other  than  in  writing,  a 
certified  statement  covering  all  details 
thereof  must  be  filed  by  at  least  one  of 
the  parties  to  the  agreement.  Each  other 
party  to  the  agreement  which  is  also 
subject  to  these  provisions  may,  in  lieu 
of  also  filing  a  copy  of  the  agreement, 
file  a  certified  statement  referencing  the 
filed  document.  The  Commission  may,  at 
any  time  and  upon  reasonable  request, 
require  any  communication  common 
carrier  classified  as  non-dominant  and 
treated  with  forbearance,  and  therefore 
not  subject  to  the  provisions  of  this 
section,  to  submit  the  documents 
referenced  herein. 

(c)  With  respect  to  contracts  coming 
within  the  scope  of  paragraph  (a)(2)  of 
this  section  between  subject  telephone 


carriers  and  connecting  carriers,  except 
those  contracts  related  to 
communications  with  foreign  or 
overseas  points,  such  documents  shall 
not  be  filed  with  the  Commission;  but 
each  subject  telephone  carrier  shall 
maintain  a  copy  of  such  contracts  to 
which  it  is  a  party  in  appropriate  files  at 
a  central  location  upon  its  premises, 
copies  of  which  shall  be  readily 
accessible  to  Commission  staff  and 
members  of  the  public  upon  reasonable 
request  therefor;  and  upon  request  by 
the  Commission,  a  subject  telephone 
carrier  shall  promptly  forward 
individual  contracts  to  the  Commission. 

§43.52    [Removed] 

3.  Section  43.52  is  removed. 

4.  Section  43.53  is  revised  to  read: 

§  43.53    Reports  regarding  division  of 
international  toll  communication  dtarges. 

(a)  Each  communication  common 
carrier  engaged  directly  in  the 
transmission  or  reception  of 
communications  between  the  United 
States  and  any  foreign  jurisdiction  must 
file  a  report  with  the  Commission  within 
thirty  (30)  days  of  the  date  of  any 
arrangement  concerning  the  division  of 
the  total  toll  charges,  including 
accounting  rate,  settlement  rate  and 
currency  data,  on  such  communications 
other  than  transiting.  A  carrier  first 
becoming  subject  to  the  provisions  of 
this  section  must,  within  thirty  (30)  days 
thereafter,  file  with  the  Commission  a 
report  covering  any  such  existing 
arrangements. 

(b)  In  the  event  that  any  change  is 
made  which  affects  data  previously 
filed,  a  revised  page  incorporating  such 
change  or  changes  must  be  filed  with  the 
Commission  not  later  than  thirty  (30) 
days  from  the  date  the  change  is  made, 
provided,  however,  that  any  change  in 
the  amount  of  foreign  participation  in 
charges  for  outbound  communications 
or  in  the  respondent's  participation  in 
charges  for  ihboiuid  communications 
must  be  filed  not  later  than  thirty  (30) 
days  from  the  date  the  change  is  agreed 
upon. 

(c)  A  single  copy  of  each  such  report 
must  be  filed  in  a  format  that  contains  a 
clear,  concise  and  definite  statement  of 
the  arrangements. 

S  43.54    [Removed] 

5.  Section  43.54  is  removed. 
§43.74    [Removed] 

6.  Section  43.74  is  removed. 

[W.  Doc.  86-28758  Filed  12-22-86:  8:45  am] 
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47  CFR  Part  73 

AM  Groundwave  Curves 

AGENCY:  Federal  Communications 

Commission. 

action:  Order  deferring  effective  date. 

summary:  By  this  action,  the 
Commission  defers,  to  February  1. 1987. 
the  effective  date  of  the  new  metric  AM 
groundwave  curves  found  in  47  CFR 
73.184.  Because  of  unexpected  delays  in 
making  those  curves  and  associated 
materials  available,  there  is  insufficient 
time  for  interested  station  licensees  and 
applicants  to  prepare  to  begin  using  the 
new  curves  by  the  previously 
established  effective  date  of  January  1, 
1987.  All  studies  filed  with  the  FCC  on 
or  after  February  1. 1987  must  use  the 
new  curves. 

EFFECTIVE  DATE:  February  1. 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC,  20554. 
for  further  imformation  contact: 
William  Meintel,  Policy  &  Rules 
Division.  Mass  Media  Bureau.  (202)  254- 
3394. 
SUPf>LEMENTARY  INFORMATION: 

List  of  Subject  affected  in  47  CFR  Part 

73 

Radio  broadcast  services. 

Groundwave  field  strength  graphs,  47 
CFR  73.184  (MM  Docket  No.  84-752. 
pubhshed  May  2, 1985  (50  FR  18818)). 
James  C.  McKinney, 
Chief,  Mass  Media  Bureau. 
[FR  Doc.  86-28759  Filed  12-22-88;  8:45  am] 
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47  CFR  Part  73 

[MM  Docitet  No.  86-153;  RM-5185] 

Radio  Broadcasting  Services: 
Kingsville,  TX 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  248C1  for  Channel  249A  at 
Kingsville.  Texas,  and  modifies  the 
license  of  Station  KDUV  (FM)  to  specify 
operation  on  the  new  frequency,  at  the 
request  of  Whitlock  Communications. 
Inc.  With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  22. 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings.  (202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-153. 
adopted  October  30, 1986.  and  released 
December  8. 1986.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202.  paragraph  (b),  the 
Table  of  FM  Allotments  is  amended, 
under  Texas,  by  revising  Channel  249A 
to  248C1  for  Kingsville. 

Ral|rii  A.  Haller, 

Acting  Chief,  Policy  and  Rules  Division,  Mass 

Media  Bureau. 

[FR  Doc.  86-28761  Filed  12-22-86;  &45  am] 

BILUNQ  CODE  6712-01-M 


47  CFR  Part  97 

Radio  Services,  Special; 
Announcement  of  ttie  1987  Maximum 
Reimbursement  Allowed  for  an 
Amateur  Operator  Examination 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  announcing 
reimbursement  fee. 

summary:  The  public  notice  announces 
the  maximum  allowable  reimbursement 
fee  that  may  be  paid  by  an  examinee  to 
volunteer  examiners  and  volunteer- 
examiner  coordinators  for  out-of-pocket 
expenses  in  preparing,  processing  or 
administering  an  examination  for  an 
Amateur  service  license  above  Novice 
operator.  This  action  is  necessary  to 
comply  with  section  4(f).  4(j).  of  the 
Communications  Act  of  1934.  as 
amended  which  requires  that  the 
reimbursement  fee  be  adjusted  annually 
for  changes  in  the  Department  of  Labor 
Consumer  Price  Index.  The  effect  of  the 
action  is  to  establish  the  maximum 
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reimbursement  for  the  calender  year 
1987. 

EFFECTIVE  DATE:  January  1, 1987. 

FO«  FURTHER  INFORMATION  CONTACT 

John  Small,  Private  Radio  Bureau,  [202) 
632-4964. 

WilUam  |.  Tricarfeo, 

Secretary,  Federal  CommunicatioM 
Commission. 

Maximum  Fee  for  Ajnateur  Operator 
Examination 

Effective  January  1, 1987  the  maximum 
allowable  reimbursement  for  out-of-pocket 
costs  for  an  amateur  operator  examination 
will  be  $4.37.  This  amount  is  based  on  a  1.87% 
increase  in  the  Department  of  Labor 
Consumer  Price  Index  between  October  1, 
1985  and  September  30, 1986. 

Volunteer  examiners  and  volunteer- 
examiner  coordinators  may  be  reimbursed  by 
examinees  for  out-of-pocket  expenses 
incurred  in  preparing,  processing  or 
administrating  examinations  for  Technician, 
General,  Advanced,  or  Amateur^tra 
operator  hcenses.  The  reimbursement  fee 
from  any  examinee  for  any  one  examination 
at  a  particular  examination  session, 
regardless  of  the  number  of  examination 
elements  taken,  must  not  exceed  $4.37. 

This  announcement  is  made  pursuant  to 
§  97.36  of  the  FCC  rules  for  the  Amateur 
service. 

|FR  Doc.  86-28760  Filed  12-22-86:  8:45  am] 

mUJNG  COOC  S712-01-«i 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  501,  513,  552  and  553 
[APO  2800.12  CHGE3S] 

General  Services  Administration 
Acquisition  Regulation;  IMiscellaneous 
Changes 

agency:  Office  of  Acquisition  Policy, 
GSA. 

action:  Final  rule. 


JMI 


summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5,  is  amended  (1)  to 
revise  Part  501  to  limit  the  dollar  value 
of  purchases  that  can  be  paid  through 
the  imprest  fund  and  made  by 
individuals  who  are  not  warranted 
contracting  officers,  to  delete  references 
to  the  National  Archives  which  is  no 
longer  part  of  GSA,  to  reflect  current 
organizational  titles  and  to  make  minor 
editorial  changes  for  clarity;  (2)  to  revise 
Part  513  to  clarify  the  requirement  for 
obtaining  approval  of  a  warranted 
contracting  officer  before  placing  orders 
of  $150  or  more  under  Blanket  Purchase 
Agreements  (BPA's),  to  authorize 
contracting  officers  to  deviate  from  the 
FAR  requirements  for  invoicing  under 


BPA's  under  certain  circumstances,  to 
provide  guidance  on  processing  invoices 
under  BPA's,  to  establish  a  per 
transaction  limitation  of  $500  for  imprest 
fund  payments  charged  to  the  Federal 
Buildings  Fund  and  to  provide  a  per 
transaction  limitation  of  $150  ($300 
under  emergency  conditions)  for  all 
other  imprest  fund  payments,  to  provide 
for  use  of  the  Standard  Form  1164,  Claim 
for  Reimbursement  for  Expedifures  on 
Official  Business  or  the  Standard  Form 
1165,  Receipt  for  Cash — Subvoucher,  as 
the  authorized  purchase  requisition 
under  FAR  13.405(a),  to  increase  the 
dollar  limitation  for  use  of  the  certified 
invoice  procedures  to  $2,000,  to 
emphasize  the  need  for  soliciting 
competition  when  making  purchases 
over  $1,000  using  certified  invoice 
procedures  and  to  emphasize  the  need 
to  time-stamp  invoices  upon  receipt  and 
to  forward  the  invoices  for  payment 
within  5  workdays;  (3)  to  revise  Part  552 
to  amend  the  text  of  the  clauses  at 
552.212-72.  Availability  for  Inspection 
and  Testing,  and  Shipment/Delivery,  to 
delete  references  to  the  Quality 
Approved  Manufacturers  Agreement 
and  substitute  a  reference  to  the 
Contractor  Inspection  Requirements 
clause;  and  (4)  to  revise  Part  553  to 
illustrate  the  November  1986  edition  of 
the  GSA  Form  3504,  Service  Contract 
Clauses,  to  illustrate  the  May  1986 
edition  of  the  GSA  Form  300,  Order  for 
Supplies  and  Services,  to  add 
instructions  for  completing  the  GSA 
Form  300,  to  illustrate  the  August  1986 
edition  of  the  GSA  Form  2010,  Small 
Purchase  Tabulation  Source  List/ 
Abstract  and  to  illustrate  the  November 
1986  edition  of  the  GSA  Form  3521,   / 
Blanket  Purchase  Agreement.  / 

Acquisition  Circulars  AC-86-1  and  AC- 
86-4  are  canceled.  The  intended  effect  is 
to  improve  the  regulatory  coverage  f  nd 
provide  imiform  procedures  for 
contracting  under  the  regulatory  system. 

effective  date:  December  15. 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Ida  M.  Ustad,  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP), 
(202)  566-1224. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  14, 1986,  the  General 
Services  Administration  (GSA) 
published  in  the  Federal  Register  (51  FR 
29131)  GSAR  Notice  No.  5-147  inviting 
comments  from  interested  parties  on 
these  changes  to  the  regulation.  No 
public  comments  were  received. 
Comments  from  various  GSA  offices 
have  been  reconciled  and  incorporated, 
when  appropriate,  in  the  final  rule. 


Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  GSA  certifies 
that  this  document  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  801 
et  seq.).  This  rule  primarily  relates  to  the 
internal  operations  of  the  agency  and 
will  not  have  a  significant  impact  on 
contractors  and  offerors.  Therefore,  no 
flexibility  analysis  has  been  prepared. 
The  rulff  does  not  contain  information 
collection  requirements  that  require  the 
approval  of  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  48  CFR  Parto  501, 513, 
552  and  553 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  501,  513,  552  and  553  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  501— GENERAL  SERVICES 
ADMINISTRATION  ACQUISITION 
REGULATION  SYSTEM 

2.  Section  501.602-1  is  amended  by 
revising  the  GSAR  section  referenced  in 
the  paragraph  to  read  as  follows: 

501.602-1     Autttortty. 

Contracting  officers  designated  by 
name  on  Standard  Form  1402, 
Certificates  of  Appointment,  are 
authorized  to  exercise  contracting 
officer  authority,  subject  to  all 
requirements  and  limitations  set  forth  in 
the  certificate  of  appointment  (501.603- 
3(b))  and  existing  delegations  of 
authority.  Contracting  officers  shall 
exercise  reasonable  care,  skill  and 
judgement  in  all  actions. 

3.  Section  501.603  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (b)(2)  (i) 
and  (ii),  by  deleting  paragraph 
(b)(2)(viii),  by  renumbering  paragraphs 
(b)(2)  (ix)  thru  (xiii)  as  (b)(2)  (viii)  thru 
(xii),  and  by  revising  paragraphs  (c)(2), 
(c)(4)  and  (c)(6)  to  read  as  follows: 

501.603  Selection,  appointment,  and 
termination  of  appointment 

(a)  General.  This  section  establishes 
the  uniform  policy  and  procedures  for 
warranting  contracting  officers  (CO). 
The  objective  of  the  COWP  is  to  appoint 
as  contracting  officers  only  those 
officials  who  are  fully  qualified  to 
obligate  the  Government  to  the 
expenditure  of  public  funds  for  the 
acquisition  of  property  or  services. 


based  on  a  valid  organizational  need 
and  appropriate  workload.  In  order  to 
provide  for  signatures  on  obligating 
documents  to  be  checked  by  the 
appropriate  Finance  Division,  a  GSA 
Form  19,  Designation  of  Authorized 
Representative,  must  be  submitted  to 
the  appropriate  Finance  Division  upon 
receipt  of  a  Standard  Form  1402, 
Certificate  of  Appointment.  In  the  event 
of  a  change,  suspension,  or  termination 
of  a  contracting  officer's  appointment, 
the  appropriate  Finance  Division  must 
be  promptly  notified.  No  obligation  or 
authorization  for  the  expenditure  of 
funds  will  be  accepted  by  the  Finance 
Division  unless  a  GSA  Form  10  is  on  file. 

(b)  Applicability.  (1)  The  GSA 
Contracting  Officer  Warrant  Pro-am 
applies  to  all  services,  staff  offices,  and 
regions,  except  for  those  contracting 
officers  appointed  pursuant  to  the 
Inspector  General  Act  (Pub.  L.  95-452). 

(2)  A  warrant  is  not  required  for: 
(i)  Individual  purchases  under  $150, 
regardless  of  the  method  of 
procurement; 

(ii)  Any  imprest  fund  transactions  less 
than  $150  (purchases  of  $150  or  more 
must  be  approved  in  advance  by  a 
contracting  officer  unless  the 
transaction  is  otherwise  exempt  from 
the  warrant  program  by  this  GSAR 
50;.603(b)(2)); 
***** 

(viii)  The  processing/procuring  of  a 
telephone  service  authorization  or  a 
commimication  service  authorization 
issued  to  regulated/public  utility 
common  carriers.  Emergency 
communications  coordinators  shall  be 
authorized  in  their  warrants  to  procure 
emergency  communications  equipment 
and  services  during  Presidentially 
declared  emergency  or  disasters; 

(ix)  The  ordering  by  inventory 
managers  of  stock  replenishment  under 
established  source  contracts  that  are 
machine  loaded.  Current  GSA  Form  19 
signature  cards  must  be  on  file  in  the 
appropriate  Finance  Division; 

(x)  Delivery  orders  (machine 
generated)  for  motor  vehicle 
procurements  that  are  written  against 
definite  quantity  contracts  need  not  be 
signed  as  the  contract  is  the  obligating 
dociunent  in  this  case; 

(xi)  Entering  into  a  Memorandum  of 
Agreement  with  another  Federal  agency 
and  to  authorize  the  transfer  of  fimds  to 
that  agency  for  services  rendered;  and 

(xii)  The  authorization  of  interagency 
transfers  of  funds  via  a  GSA  2957,  Work 
Authorization. 

(c)  Definitions. 

*        •        •        *        • 

(2)  "Designating  official"  means  the 
Adnoinistrator  or  Associate 


Administrator  for  Acquisition  Policy, 
who  is  authorized  to  appoint  contracting 
officers  in  GSA. 
(3)*"* 

(4)  "Delivery  order"  means  placing  an 
order  for  supplies  and/or  services 
against  an  already  established  contract 
under  the  terms  and  conditions  of  the 
established  contract. 

(5)  *  *  * 

(6)  "GSA  established  source 
contracts"  means  contracts  established 
by  GSA  and  other  Federal  agencies 
when  GSA  is  required  by  regulation  to 
use  those  contracts  as  Government 
supply  sources.  (See  Part  8  of  the  FAR.) 

4.  Section  501.603-1  is  revised  to  read 
as  follows: 

501.603-1    General 

The  authority  to  appoint  contracting 
officers  is  delegated  to  the  Associate 
Administrator  for  Acquisition  Policy. 
See  the  Delegation  of  Authority  Manual 
(ADM  P  5450.39B). 

5.  Section  501.603-2  is  amended  by 
revising  paragraph  (c)  to  make  the  last 
sentence  a  separate  paragraph 
designated  as  paragraph  (d)  to  read  as 
follows: 

501.603-2    Selection. 

***** 

(c)  Warrant  boards  will  evaluate 
candidates  for  CO  warrants  based  on 
supervisory  recommendations, 
experience,  education,  training,  business 
acumen,  judgement,  character,  ethics, 
and  reputation.  Warrant  boards  may 
establish  additional  qualification 
requirements,  as  appropriate.  Minimiun 
qualifications  of  contracting  officers 
(purchasing  contracting  officers  (PCO's) 
and  administrative  contracting  officers 
(ACO's))  are  based  on  a  combination  of 
training  and  experience  with 
consideration  of  relevant  academic 
credit  or  degrees  earned. 

(d)  The  following  warrant  levels  are 
equated  with  dollar  value  of  individual 
transactions  (e.g.,  contract,  modification, 
supplemental  agreement,  etc.)  and  not 
the  aggregate  contract  value. 
***** 

6.  The  table  of  contents  for  Part  513  is 
amended  by  adding  two  new  entries  to 
read  as  follows: 

PART  513— SMALL  PURCHASE  AND 
OTHER  SIMPUFIED  PURCHASE 
AGREEMENTS 

Subpart  S13.4 — Imprest  Fund 

Sec. 

513.404  Conditioiis  for  use. 

513.405  Procedures. 

7.  Section  513.203-1  is  revised  to  read 
as  follows: 


513.203-1    General 

(a)  Provisions  required.  Blanket 
purdiase  agreements  (BPA's)  must  be 
documented  on  a  purchase  order  form  or 
on  a  GSA  3521,  Blanket  Purchase 
Agreement.  In  addition  to  the 
requirements  of  FAR  13.203-l(j),  each 
blanket  purchase  agreement  should 
when  appropriate,  specify  the 
geographic  area  to  be  served  under  the 
BPA. 

(b)  Requesting  deliveries.  Only  the 
contracting  officer  (CO)  and  officials 
authorized  by  a  CO  and  designated  in 
the  BPA  are  permitted  to  request 
deliveries.  Employees  designated  in  the 
BPA  to  place  orders,  who  are  not 
warranted  contracting  officers,  may  not 
place  orders  of  $150  or  more  without 
first  obtaining  the  approval  of  a 
warranted  contracting  officer.  Delivery 
(call)  orders  will  be  made  by  telephone 
or  in  person.  Before  placing  calls  against 
the  BPA,  each  requirement  must  be 
screened  for  availablility  from 
mandatory  sources  of  supply.  Necessary 
controls  must  be  maintained  by  the 
person  placing  call  orders  under  the 
BPA  to  ensure  that  any  limitation  stated 
therein  is  not  exceeded.  The  BPA 
identification  and  requisition  number,  if 
any,  should  be  specified  each  time  a 
delivery  is  requested. 

(c)  Delivery  or  service  tickets.  Each 
delivery  ticket,  in  addition  to  the 
requirements  of  FAR  13.203-l(j)(6).  must 
contain  the  requisition  number,  if  any, 
and  the  name  of  the  person  placing  the 
call.  Upon  receipt  of  items  or  services 
ordered,  the  delivery  ticket  must  be 
signed  and  dated  by  the  individual 
receiving  them,  and  one  copy  of  the 
delivery  ticket  provided  to  the  supplier, 
and  one  copy  retained  by  the  receiving 
office. 

(d)  Invoicing.  One  of  the  invoicing 
statements  outlined  in  FAR  13.203(j)(7) 
must  be  included  in  the  BPA.  If  a 
supplier  will  not  accept  a  BPA  with  any 
of  the  FAR  invoicing  statements,  the 
contracting  officer  is  authorized  to 
deviate  from  FAR  13.203(j)(7)  in  order  to 
permit  the  submission  and  payment  of 
invoices  for  each  delivery  under  the 
BPA.  Before  including  such  a  statement 
in  a  BPA,  the  contracting  officer  must 
make  every  effort  to  get  the  supplier  to 
accept  one  qf  the  FAR  invoicing 
statements.  The  BPA  ftle  should 
dociunent  the  contracting  officer's 
efforts  and  the  suppliers  refusal  to 
accept  the  FAR  invoicing  statements 
when  the  BPA  is  written  to  authorize 
submission  and  payment  of  invoices  for 
individual  deliveries. 

(e)  Processing  invoices.  Invoices  must 
be  time-stamped  by  the  ordering  office 
to  indicate  the  date  of  receipt.  Unless 
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the  BPA  provides  for  the  accumulation 
of  invoices  as  outlined  in  FAR 
13.203(j)(7)(iii).  the  ordering  office  must 
forward  the  invoice  to  the  appropriate 
Finance  Division  for  payment  within  5 
workdays  of  receipt  of  the  invoice  or 
acceptance  of  the  supplies  or  services, 
whichever  is  later.  If  the  BPA  provides 
for  accumulation  of  invoices  by  the 
ordering  office  for  a  specifled  period,  the 
ordering  office  must  forward  the 
accumulated  invoices  to  the  appropriate 
Finance  Division  for  payment  within  5 
workdays  after  the  specified  period  for 
accumulation.  All  invoices  should  be 
marked  to  indicate  that  purchases  were 
made  under  a  BPA. 

8.  Section  513.403  is  revised  to  read  as 
follows: 

513.403  Agency  responsitMHiM. 
Imprest  fund  cashiers  must  be 

designated  and  will  function  in 
accordance  with  HB,  Accounting  Users 
Guide — Imprest  Fund  and  Travelers 
Checks  (COM  P  4268.1)  and  the 
requirements  of  FAR  Subpart  13.4. 

9.  Section  513.404  is  added  to  read  as 
follows: 

513.404  CondMora  for  um. 

The  per  transaction  spending 
limitation  for  cash  payments  made 
through  imprest  funds  for  purchases 
charged  to  the  Federal  Buildings  Fund 
(192X)  is  $500.  The  per  transaction 
limitation  for  all  other  payments  made 
through  the  imprest  funds  is  $150  {$300 
under  emergency  conditions).  In 
addition,  the  conditions  for  use  of 
imprest  funds  outlined  in  FAR  13.404  (b) 
and  (c)  apply. 

10.  Section  513.405  is  added  to  read  as 
follows: 

513.405  Procedures. 
The  SF 1164.  Claim  for 

Reimbursement  for  Expenditures  on 
Official  Business,  or  SF  1165,  Receipt  for 
Cash — Subvoucher,  will  serve  as  the 
authorized  purchase  requisition  referred 
to  in  FAR  13.405(a)  for  purchases  made 
by  offices  maintaining  their  own  imprest 
funds,  e.g..  Public  Building  Service  Field 
Offices.  Purchase  requisitions  such  as 
the  GSA  Form  49,  Requisition  for 
Equipment,  Supplies  or  Services,  may  be 
used  if  required  by  contracting  activity 
directives.  If  the  GSA  Form  49  is  used,  it 
must  be  endorsed  "Payment  to  be  made 
from  imprest  fund." 

11.  Section  513.501  is  revised  to  read 
as  follows: 

513.501    Generat. 

The  Finance  Divisions  will  not  accept 
facsimile  signatures  on  machine- 
produced  purchase  orders  to  obligate 
funds.  An  original  (carbon  copy  but  not 


photocopied)  handwritten  signature  is 
required  for  obligation  purposes  on 
individual  purchase  orders  or  an  original 
handwritten  signature  on  a  listing  that 
references  individual  machine-produced 
purchase  orders  and  dollar  amounts. 

12.  Section  513.505-2  is  amended  by      . 
revising  paragraphs  (a)  and  (b)  to  read 

as  follows: 

513.505-2    Agency  order  forms  In  lieu  of 
Optional  Fonns  347  and  34«. 

(a)  Unless  another  form  is  prescribed, 
the  GSA  Form  300,  Order  for  Supplies 
and  Services,  must  be  used  instead  of 
the  OF  347,  Order  for  Supplies  or 
Services,  when  making  purchases 
payable  through  the  National  Electronic 
Accounting  and  Reporting  (NEAR) 
System.  The  GSA  Form  300  must  be 
prepared  and  processed  in  accordance 
with  the  instructions  at  GSAR  553.370- 
300-1. 

(b)  The  GSA  Form  1458,  Motor 
Vehicle  Shop  Work  Order,  Repair  and 
Purchase  Order,  shall  be  used  instead  of 
the  OF  347,  Order  for  Supplies  or 
Services,  when  making  purchases  in 
cormection  with  the  maintenance, 
servicing  or  repair  of  GSA  fleet 
management  vehicles. 
*****  I 

13.  Section  513.505-3  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

513.505-3    Standard  Form  44.  Purchase 
Order-lnvdce-Vouchef. 

(a)  *  *  * 

(b)  Authorization  for  using  the  form. 
Where  necessary,  designated  employees 
may  be  authorized  to  make  small 
purchases  under  $150  using  Standard 
Form  44  in  accordance  with  this  subpart. 
Purchases  of  $150  or  more  using  SF  44 
may  be  made  only  by  contracting 
officers. 

♦        •        *        *        • 

14.  Section  513.7001  is  amended  by 
revising  paragraph  (a)  and  subparagraph 
(b)(1),  by  renumbering  subparagraphs 
(d)  (2)  and  (3)  as  (3)  and  (4),  by  adding  a 
new  paragraph  (d)(2),  and  by  amending 
paragraph  (g)  to  read  as  follows: 

513.7001    Certtfted  Invoice  procedure. 

(a)  When  advantageous  to  the 
Government,  supplies  or  services  may 
be  acquired  on  the  open  market  from 
local  suppliers  at  the  site  of  the  work  or 
use  point  using  vendors'  invoices 
instead  of  purchase  orders.  Certified 
invoice  procediu-es  may  not  be  used  to 
place  orders  under  established  contracts 
unless  specific  authorization  of  their  use 
is  included  in  the  contract  document. 

(b)  •  *  • 


(1)  The  amount  of  any  one  purchase  is 
$2,000  or  less. 


(d)  *  •  • 

(1)  *  *  * 

(2)  SoUcit  competitive  quotations  in 
accordance  with  FAR  13.106(a); 

(3)  Certify  that  the  quality  and 
quantity  of  items/services  furnished  are 
in  accordance  with  the  verbal 
agreement  made  with  the  vendor 

(4)  Document  the  record  in 
accordance  with  FAR  13.106(c)  and 
GSAR  513.106(e). 

*         *         *         *         * 

(g)  Upon  receiving  the  invoice,  the 
contracting  officer  shall  time-stamp  the 
invoice  to  indicate  the  date  of  receipt, 
verify  the  arithmetic  accuracy  of  the 
invoiced  amount,  and  verify  that  the 
supplies  and/or  services  have  been 
received  and  accepted.  The  contracting 
officer  shall  obtain  a  certification  of 
receipt  and  acceptance  from  the 
individual  that  actually  inspected  and 
accepted  the  supplies  and/or  services 
before  certifying  the  invoice  and 
forwarding  to  the  appropriate  Finance 
Division  for  payment.  Supplies  and/or 
services  should  be  inspected  and 
accepted  or  rejected  within  5  workdays 
of  delivery.  The  invoice  must  be 
forwarded  to  the  appropriate  Finance 
Division  for  payment  within  5  workdays 
after  receipt  of  the  invoice  or 
acceptance  of  the  suppUes  and/or 
services,  whichever  is  later.  Before 
forwarding  the  invoice  to  Finance,  the 
contracting  officer  shall  place  the 
following  statement  on  the  invoice  along 
with  the  gummed  ACT  label  and 
accounting  information: 

"I  certify  that  these  goods  and/or 
services  were  received  on 

(date)  and  accepted  on 

(date).  Oral  purchase 

was  authorized  and  no  confirming  order 
has  been  issued." 

Signature  of  ContracUng  Officer 

Print  the  Contracting  Officer's  name 

Date  Approved 

PART  552— SOUCIT ATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

15.  Section  552.212-72  is  amended  by 
revising  the  dates  of  the  clauses,  by 
revising  paragraph  (a)  of  the  clause 
contained  in  paragraph  (a)  of  the 
section,  and  by  revising  paragraph  (a)  of 
the  clause  contained  in  paragraph  (b)  of 
the  section  to  read  as  follows: 


Federal  Register  /  Vol.  51.  No.  246  /  Tuesday,  December  23,  1986  /  Rules  and  Regulations 


45895 


552.2 1 2-72    Availability  for  inspection  and 
Testing,  and  Shlpment/Deiivery. 

(a)  *  *  * 

Availability  for  Inspection  and  Testing,  and 
Shipment  (Sept.  1986) 

(a)  The  Government  requires  that  the 
supplies  listed  herein  be  made  available  for 

inspection  and  testing  within calendar 

days  after  receipt  of  order,  and  be  shipped 

within calendar  days  after  notice  of 

approval  and  release  by  the  appropriate 
Government  inspection  representative.  If  the 
point  of  inspection  is  changed  to  destination, 
or  shipment  is  made  under  the  Contractor 
Inspection  Requirements  clause,  shipment  is 

required  within days  after  receipt  of 

order. 


(b)  •  •  • 

Availability  for  Inspection  and  Testing,  and 
Delivery*  (Sept.  1986) 

(a)  The  Government  requires  that  the 
supplies  listed  herein  be  made  available  for 

inspection  and  testing  within calendar 

days  after  receipt  of  order,  and  be  shipped 

within calendar  days  after  notice  of 

approval  and  release  by  the  appropriate 
Government  inspection  representative.  If  the 
point  of  inspection  is  changed  to  destination, 
or  shipment  is  made  under  the  Contractor 
Inspection  Requirements  clause,  shipment  is 

required  within * days  after 

receipt  of  order. 


16.  The  table  of  contents  for  Part  553 
is  amended  by  adding  a  new  entry  for 
S  553.370-300-1  to  read  as  follows: 

PART  553— FORMS 

Sec. 

Subpart  553.3— Illustration  of  Forms 

***** 

553.370-300-1    Instructions  for  using  the  GSA 
Form  300.  Order  for  Supplies  and 
Services. 

Editorial  Note. — The  forms  listed  above  are 
illustrated  in  and  made  a  part  of  the 
regulation.  However,  the  forms  are  not 
illustrated  in  the  Federal  Register  or  the  Code 
of  Federal  Regulations.  Individual  copies  may 
be  obtained  from  any  GSA  contracting 
activity  or  the  Director  of  the  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP),  18th 
and  F  Streets,  NW.,  Washington,  DC  20405. 

17.  Section  553.270-3  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

553.270-3    Contract  clauses. 

(a)  *  *  * 

(b)  GSA  Form  3504,  Service  Contract 
Clauses,  is  for  use  in  connection  with 
sealed  bid  and  negotiated  contracts  for 
services,  except  small  purchases. 
***** 

18.  Section  553.272  is  amended  by 
revising  paragaraphs  (a),  (b)  and  (d)  to 
read  as  follows: 


553.272  Purchase/Delivery  orders. 

***** 

(a)  The  GSA  Form  300,  Order  for 
Supplies  and  Services,  is  used  in 
accordance  with  the  instructions  at 
GSAR  553.370-300-1  for  making 
purchases  payable  through  the  National 
Electronic  Accounting  and  Reporting 
(NEAR)  System.  This  form  may  also  be 
used  in  other  situations,  unless  a 
specific  form  is  prescribed  for  use.  GSA 
Form  300-A.  Order  for  Supplies  or 
Services  (Continuation),  is  available  for 
use  with  GSA  Form  300. 

(b)  The  GSA  Form  1458,  Motor 
Vehicle  Shop  Work  Order,  Repair  and 
Purchase  Order,  is  used  to  procure 
services  and/or  repairs  of  GSA  fleet 
management  vehicles. 

(c)  *  *  * 

(d)  The  GSA  Form  8002,  Motor 
Vehicle  Delivery  Order,  is  used  to  order 
fleet  management  vehicles.  This  form  is 
not  intended  for  use  as  a  purchase  order 
for  small  purchases  and  does  not 
include  provisions  and  clauses  on  the 
reverse. 

19.  Section  553.273  is  revised  to  read 
as  follows: 

553.273  Receiving  refjorts. 

GSA  Form  3025,  Receiving  Reports, 
must  be  used  in  conjunction  with  the 
GSA  Form  300,  Order  for  Supplies  and 
Services,  when  required  by  the 
instructions  for  use  of  the  GSA-300  at 
GSAR  553.370-300-1.  The?  GSA  Form 
3025  may  also  be  used  when  prescribed 
in  GSA  handbooks  or  other  directives. 

20.  Section  553.275  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

553.275    Contract  summaries. 

(a)  To  provide  an  abstract  of  pricing 
and  other  pertinent  information 
applicable  to  requirements  contracts  for 
stock  replenishment,  contracting  officers 
shall  prepare  GSA  Form  1584,  Contract 
Summary,  in  accordance  with 
instructions  in  GSAR  553.370-1584-1. 
GSA  Form  1584-A,  Contract  Stunmary — 
Continuation,  shall  be  used  as 
necessary.  The  completed  form  shall  be 
duplicated  and  distributed  as  soon  as 
possible  after  award  to  inventory 
managefsrpaying  offices,  quality 
assurance  specialists,  and  other 
interested  personnel,  in  accordance  with 
distribution  instructions  established  by 
the  Federal  Supply  Service. 
***** 

Dated:  December  15, 1986. 
Patricia  A.  Szervo, 

Associate  Administrator  for  Acquisition 

Policy. 

[FR  Doc.  86-28687  Filed  12-22-86;  8:45  am) 

BtLUNQ  CODE  aSIO-CI-lt 


48  CFR  Parts  509,  513,  514,  and  553 

(APD  2800.12  CHGE  36] 

General  Services  Administration 
Acquisition  Regulation,  Miscellaneous  * 
Forms 

AOENCy:  Office  of  Acquisition  Policy. 
GSA. 

ACnON:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5.  is  amended  to  revise 
§  509.105-1  to  clarify  when  the  GSA 
Form  527.  Contractor's  Qualifications 
and  Financial  Information,  may  be  used 
and  to  provide  for  the  use  of  GSA  Form 
353.  Plant  Facilities  Report  by  the 
Federal  Supply  Service  for  preaward 
surveys;  to  revise  §  513.203-1  to  provide 
for  the  use  of  GSA  Form  2877,  Non- 
Depot  Item  Requisition/Order/ 
Receiving/Payment  Record;  to  revise 
§  514.403  to  require  that  aggregate  totals 
be  recorded  on  the  Abstract  of  Bids 
when  the  solicitation  specifies  aggregate 
awards,  and  to  provide  for  the  use  of 
GSA  Form  3471,  Abstract  of  Offers,  by 
the  Public  Buildings  Service  to  record 
offers  for  building  service  contracts;  to 
revise  §  553.173  to  include  the  GSA 
Forms  353,  2877  and  3471,  and  to  change 
the  responsible  office  for  the  GSA  Form 
3521;  to  revise  §  553.273  to  provide  for 
use  of  the  GSA  Form  2877;  to  illustrate 
the  GSA  Form  353  and  instructions,  and 
to  illustrate  GSA  Forms  2877  and  3471. 

EFFECTIVE  DATE:  December  16, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Shirley  Scott,  Office  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)  523-4765. 

SUPPLEMENTARY  INFORMATION:  This  rule 
will  not  have  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors.  Therefore,  it  was  not  published 
for  public  comment  in  the  Federal 
Register. 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  The 
General  Services  Administration  (GSA) 
certifies  that  this  document  will  not  / 
haVe  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.).  "The  rule  primarily 
provides  for  the  use  of  new  and  updated 
GSA  forms  which  pertain  to  the  internal 
operations  of  the  agency  and  will  not 
have  a  significant  impact  on  contractors 
and  offerors.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 
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This  rule  does  not  contain  any 
information  collection  requirements 
which  are  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et.  seq.). 

List  of  Subjects  in  48  CFR  Parts  509,  513, 
514,  and  553 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  509,  513,  514.  and  553  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  509— CONTRACTOR 
QUALIFICATIONS 

2.  Section  509.105-1  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

509.105-1    Obtaining  infonrartton. 

(a)  In  making  a  determination  of 
responsibility,  the  contracting  officer 
may  use  the  GSA  Form  527,  Contractor's 
Qualifications  and  Financial 
Information,  to  obtain  information 
regarding  flnancial  capability  from  a 
prospective  contractor.  A  preaward 
survey  should  be  requested  when  the 
conditions  in  FAR  9.106-1  apply. 

*        *        ♦        »        • 

(c)  Preaward  surveys  shall  be 
conducted  in  accordance  with  FAR  9.105 
and  9.106  and  this  subpart.  The 
contracting  officer  or  his/her  designee 
shall  forward  a  preaward  survey  request 
to  the  surveying  activity(ies)  using 
Standard  Form  1403,  Preaward  Survey 
of  Prospective  Contractor  (General), 
accompanied  by  the  appropriate 
subparts  of  the  preaward  survey 
(Standard  Forms  1404  through  1408).  The 
Federal  Supply  Service  is  authorized  to 
use  GSA  Form  353.  Plant  Facilities 
Report,  for  preaward  surveys  instead  of 
Standard  Forms  1403  through  1406.  The 
contracting  officer  shall  complete 
SecAon  I  of  the  GSA  Form  353  in 
accordance  with  instructions  in  section 
553.370-353. 

PART  513— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

3.  Section  513.203-1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S13.203-1     Qwwral. 
***** 

(b)  Requesting  deliveries.  Only  the 
contracting  officer  (CO)  and  officials 
authorized  by  a  CO  and  designated  in 
the  BPA  are  permitted  to  request 
deliveries.  Employees  designated  in  the 
BPA  to  place  orders,  who  are  not 
warranted  contracting  officers,  may  not 


place  orders  of  $150  or  more  without 
first  obtaining  the  approval  of  a 
warranted  contracting  officer.  Delivery 
(call)  orders  will  be  made  by  telephone 
or  in  person.  The  GSA  Form  2877,  Non- 
Depot  Item  Requisition/Order/ 
Receiving/Payment  Record,  is 
authorized  for  use  by  the  Federal  Supply 
Service  in  placing  orders  against  BPA's 
for  customer  supply  center  items  that 
are  not  available  from  Government 
supply  depots.  Before  placing  calls 
against  the  BPA,  each  requirement  must 
be  screened  for  availability  from 
mandatory  sources  of  supply.  Necessary 
controls  must  be  maintained  by  the 
person  placing  call  orders  under  the 
BPA  to  ensure  that  any  limitation  stated 
therein  is  not  exceeded.  The  BPA 
identification  and  requisition  number,  if 
any,  should  be  speciHed  each  time  a 
delivery  is  requested. 


PART  514— SEALED  BIDDING 

4.  Section  514.403  is  revised  to  read  as 
follows: 

514.403    Recording  of  bids. 

(a)  The  abstracting  and  tabulating  of 
bids  normally  are  completed  within  24 
hours  after  bid  opening,  and  a  copy 
delivered  immediately  to  the 
appropriate  Business  Service  Center 
where  it  is  made  available  for  public 
examination  for  a  minimum  period  of  30 
calendar  days.  Late  bids  determined 
eligible  for  consideration  must  be 
included  on  the  bid  abstract  form. 
However,  if  eligibility  is  established 
after  delivery  of  the  original  tabulation, 
the  bids  are  recorded  separately, 
identified  as  an  amendment  to  the 
original  tabulation,  and  delivered  to  the 
Business  Service  Center. 

(b)  Abstracts  involving  aggregate 
awards  must  record  unit  prices,  weight 
factors  and  aggregate  totals  for  each 
aggregate  group  in  addition  to  any  other 
information  required  for  bid  evaluation. 

(c)  The  GSA  Form  3471.  Abstract  of 
Offers,  is  authorized  for  use  by 
contracting  activities  in  the  Public 
Buildings  Service  (PBS)  instead  of  the 
Standard  Form  1409,  Abstract  of  Offers, 
when  recording  offers  for  building 
services. 

5.  The  table  of  contents  for  Part  553  is 
amended  to  add  new  entries  for 

§§  553.370-353.  553.370-353-1.  553.370- 
2877  and  553.370-3471  as  set  forth 
below:  , 


PART  S53— FORMS 

Sec. 

Subpert  553.3— IHu«tratk>ns  of  Fonns 

553.370-353    GSA  Form  353,  Plant  Facilities 

Report. 
553.370-353-1     Instructions  for  completing 

Section  I,  GSA  Form  353.  Plant  Facilities 

Report. 
***** 

553.370-2877    GSA  Form  2877,  Non-Depot 
Item  Requisition/Order  Receiving/ 
Payment  Record. 

***** 

553.370-3471     GSA  Form  3471,  Abstract  of 
Offers. 


Editorial  Note. — The  forms  listed  above  are 
illustrated  and  made  a  part  of  the  regulation. 
However,  the  forms  are  not  illustrated  in  the 
Federal  Register  or  the  Code  of  Federal 
Regulations.  Individual  copies  may  be 
obtained  from  any  GSA  contracting  activity 
or  the  Director  of  the  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP),  18th 
and  F  Street,  NW.,  Washington.  DC  20405. 

6.  Section  553.173  is  amended  by 
adding  or  revising  the  following  entries 
to  the  table  in  paragraph  (c)  to  read  as 
follows: 

553.173    Responsibility  for  ttie 
maintensnce  of  forms. 


(c) 


GSA  Form  Number 

Retpon- 
ONics 

•                        e                        e                        e 

353 „ 

e                        e                        e                        • 

2877 „ 

F 

e 

F 

e                     e                     e                     e 

•                        see 

3521 ™ 

e 

p 

e 

V 

e                     e                     e                     e 

• 

7.  Section  553.273  is  revised  to  read  as 
follows: 

553.273    Receiving  Reports. 

(a)  GSA  Form  3025,  Receiving  Report, 
must  be  used  in  conjunction  with  GSA 
Form  300.  Order  for  Supplies  and 
Services,  when  required  by  the 
instructions  for  use  of  the  GSA-300  at 
553.370-300-1.  The  GSA  Form  3025  may 
also  be  used  when  prescribed  in  GSA 
handbooks  and  other  directives. 

(b)  GSA  Form  2877.  Non-Depot  Item 
Requisition/Order/Receiving  Payment 
Record,  is  used  to  receive  customer 
supply  center  items  from  sources  other 
than  Government  supply  depots. 
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Dated:  December  16, 1986. 

Richard  H.  Hopf  lU. 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

[FR  Doc.  86-28688  Filed  12-22-86;  8:45  am) 
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48  CFR  Parts  514  and  552 
(APD  2800.12  CHGE  37]        I 

General  Services  Administration 
Acquisition  Regulation;  Bid 
Acceptance  Time 

aoency:  Office  of  Acquisition  Policy, 
GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5.  is  amended  to  revise 
Parts  514  and  552  to  incorporate  the 
substance  of  an  approved  class 
deviation  which  provides  for  the  use  of 
a  Minimum  Bid  Acceptance  Period 
provision  that  deviates  from  the 
Provision  at  FAR  52.214-16.  The 
intended  effect  is  to  improve  the 
regulatory  coverage  and  provide 
uniform  procedures  for  contracting 
under  the  regulatory  system. 

EFFECTIVE  DATE:  December  16. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Sanders,  Office  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)  523-4740. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  28, 1986,  the  General 
Services  Administration  (GSA) 
published  in  the  Federal  Register  (51  FR 
30681)  GSAR  Notice  No.  5-139  inviting 
comments  from  interested  parties  on 
these  proposed  changes  to  the  regulation 
and  provided  a  30-day  comment  period. 
No  comments  were  received  from  the 
public.  Comments  received  from  various 
GSA  offices  have  been  reviewed, 
reconciled,  and  incorporated,  when 
appropriate,  in  this  final  rule. 

Impact 

The  Director.  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14, 1984,  exempted 
certain  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  GSA  certifies 
that  this  document  vnW  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  nije 


incorporates  an  approved  deviation  to 
the  FAR  provision  which  is  designed  to 
eliminate  a  problem  with  nonresponsive 

bids  that  resulted  when  bidders 
misinterpreted  the  language  in  the  FAR 
provision  at  52.214.16,  Minimum  Bid 
Acceptapce  Period.  Therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared.  The  rule  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  514  and 
552 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  514  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c). 

PART  514— SEALED  BIDDING 

2.  Section  514.270-1  is  revised  to  read 
as  follows: 

514.270-1    Standard  Form  33. 

(a)  The  Standard  Form  33, 
Solicitation,  Offer  and  Award,  provides 
for  the  insertion  by  bidders  of  a  number 
of  calendar  days  after  bid  opening  by 
which  their  bids  must  be  accepted  by 
the  Government.  However.  FAR  14.201- 
6(j)  authorizes  contracting  officers  to 
specify  a  minimum  bid  acceptance 
period  by  including  in  the  soHcitation 
the  provision  at  FAR  52.214-16.  A  class 
deviation  has  been  approved  for  the  use 
of  the  provision  at  552.214-16.  Minimum 
Bid  Acceptance  period,  instead  of  the 
provision  at  FAR  52.214-16. 

(b)  When  the  provision  at  552.214-16 
is  used,  paragraph  (b)  of  the  provision 
supersedes  Item  12  of  the  SF  33. 
However,  a  problem  would  result  if  a 
bidder  overlooked  the  fact  that  the 
provision  was  included  in  the 
solicitation,  and  inserted  in  Item  12  a 
figure  that  was  less  than  that  stipulated 
by  the  Government  in  paragraph  (c)  of 
the  provision.  To  avoid  such  problems, 
the  contracting  officer  shall  insert  in 
Item  12  of  SF  33  the  entries  shovsm 
below  when  the  provision  at  552.214-16 
is  included  in  the  solicitation. 

Note. — Item  12  does  not  apply  if  the 
solicitation  includes  the  provisions  at 
52.214.16,  Minimum  Bid  Acceptance  Period. 

12.  In  compliance  with  the  above,  the 
undersigned  agrees,  if  this  offer  is  accepted 

within N/A*  calendar  days  (60 

calendar  days  unless  a  different  period  is 
inserted  by  the  offeror)  from  the  date  for 
receipt  of  offers  specified  above,  to  furnish 
any  or  all  items  upon  which  prices  are 
offered  at  the  price  set  opposite  each  item. 


delivered  at  the  designated  point(s),  within 
the  time  specified  in  the  schedule. 
•SEE  PROVISION  552.214-16. 

3.  Section  514.270-2  is  amended  by 
revising  paragraphs  (b),  (c)(l)(ii),  (c)(2), 
(c)(2)(iv]  and  (c)(2)(v]  y  read  as  follows: 

514.270-2    Specifying  a  required  bM 
acceptance  period. 

(a)  *  *  * 

(b)  Use  of  the  provision  in  552.214-16. 
The  60-day  period  stipulated  in  the 
parenthetical  statement  in  1161"  12  of  SF 
33  is  neither  a  "standard"  nor  a  request 
to  bidders  to  allow  such  period. 
However,  most  bidders  customarily 
offer  a  60-day  bid  acceptance  time, 
although  they  rarely  offer  more  than  60 
days,  and  sometimes  offer  less  than  that 
period.  Consequently,  the  provision  in 
552.214-16  should  be  used  whenever  the 
contracting  officer  determines  (1)  that  a 
period  of  more  than  60  days  will  be 
needed  to  finalize  award(8),  or  (2)  that  a 
period  of  60  days  or  less  will  be 
adequate  to  complete  the  award 
process,  but  that  one  or  more  bidders 
may  specify  an  acceptance  period  which 
is  less  than  the  projected  time  needed  to 
finalize  award(s). 

(c)  *  *  * 

(1)  *  *  * 

(ii)  Contingencies  such  as  late  bids, 
mistakes  in  bids,  protests,  SBA 
Certificate  of  Competency  requirements, 
and  Walsh-Healy  eligibility 
requirements  should  not  be  anticipated 
in  projecting  an  appropriate  bid 
acceptance  period.  The  procedure  of 
requesting  extensions  of  bid  acceptance 
time  (see  514.407-72)  is  to  provide  for 
unexpected  delays  which  may  arise 
during  the  award  process. 

(2)  The  stipulated  bid  acceptance 
period  should  usually  be  a  minimum  of 
30  days,  should  be  stated  in  increments 
of  15  calendar  days,  and  normally 
should  not  exceed  90  calendar  days. 
***** 

(iv)  A  period  of  75  or  90  days  may  be  > 
reasonable  when  the  determination  of    • 
the  apparent  low  bidder(8)  involves  a 
complex  evaluation  process  (e.g., 
evaluating  f  o.b.  origin  bids  to  overseas 
ports  of  debarkation),  and  actions  or 
reports  of  the  type  described  in  the 
preceding  paragraph  are  also'  required. 

(v)  A  period  exceeding  90  days  may 
be  necessary  in  cases  involving  security 
clearances  or  cost  comparisons  under 
OMB  Circular  A-76. 

4.  The  table  of  contents  for  Part  552  is 
amended  to  add  a  new  entry  as  set  forth 
below: 
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PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Sec 

Subpart  552.2— Text  of  Provisions  aitd 
Clauses 

552.214-16    Minimum  bid  acceptance  period. 

5.  Section  552.214-16  is  added  to  read 
as  follows: 

552.2 14-16    Minimum  bid  acceptance 
period. 

(a)  As  prescribed  in  §  514.270-l(a], 
insert  the  following  provision: 

Minimum  Bid  Acceptance  Period  (Oct  19B5) 
(DeviatioD  FAR  52.214-16) 

(a)  "Acceptance  period,"  as  used  in  this 
provision,  means  the  number  of  calendar 
days  available  to  the  Government  for 
awarding  a  contract  from  the  date  specified 
in  this  solicitation  for  receipt  of  bids. 

(b)  This  provision  supersedes  any  language 
pertaining  to  the  acceptance  period  that  may 
appear  elsewhere  in  this  solicitation. 

(c)  The  Government  requires  a  minimum 
acceptance  period  of *  calendar  days. 

(d)  In  the  space  provided  immediately 
below,  bidders  may  specify  a  longer 
acceptance  period  than  the  Government's 
minimum  requirement.  (Insert  any  number 
equal  to  or  greater  than  the  minimum 
requirement  stated  in  paragraph  (c)  of  this 
provision.  Failure  to  insert  any  number 
means  the  offeror  accepts  the  minimum  in 
paragraph  (c)). 

The  bidder  allows  the  following  total 
acceptance  period: calendar  days. 

(e)  A  bid  allowing  less  than  the 
Government's  minimum  acceptance  period 
will  be  rejected. 

(f)  The  bidder  agrees  to  execute  all  that  it 
has  undertaken  to  do,  in  compliance  with  its 
bid,  if  that  bid  is  accepted  in  writing  within 
(1)  the  acceptance  period  stated  in  paragraph 
(c)  above,  or  (2)  any  longer  acceptance  period 
stated  in  paragraph  (d)  above,  or  (3)  any 
extension  of  the  offered  acceptance  period  as 
may  be  subsequently  agreed  to  by  the  bidder. 
(End  of  provision) 

'The  contracting  officer  shall  insert  an 
appropriate  number  of  days.  See  guidelines  in 
514.270-2(c). 

Dated:  December  16, 1986. 

Patricia  A.  Szervo, 

Associate  Administrator  for  Acquisition 
Policy. 

[FR  Doc.  86-28889  Filed  12-22-86:  8:45  am] 

atLLMQ  COOC  6a20-61-M 

INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1039, 1312,  and  1313 

[Ex  Parte  No.  387] 

Railroad  Transportation  Contracts 

agency:  Interstate  Commerce 
Commission. 


ACTION:  Notice  of  new  interim  rules  for 
railroad  transportation  contracts  made 
under  49  U.S.C.  10713  and  request  for 
comments. 

SUMMARY:  The  Commission  is  issuing 
new,  consolidated  interim  rules  under  49 
CFR  1313.1  et  seq.  for  railroad 
transportation  contracts  made  under  49 
U.S.C.  10713.  These  rules  replace  and 
modify  those  at  49  CFR  1039.1  through 
1039.6  and  1039.19: 1312.41;  and  former 
1300.310.'  This  is  necessitated  by  new 
legislation  [section  4051  of  the  Conrail 
Privatization  Act,  embraced  in  Omnibus 
Budget  Reconciliation  Act,  Public  Law 
99-509,  enacted  October  21, 1986]  and 
by  experience  with  the  prior  interim 
rules  issued  July  13, 1984,  implementing 
1300.31(b)(lH4). 

The  new  interim  rules  modify:  (1)  The 
information  required  in  the  contract 
summary  to  afford  the  public  additional 
disclosure  of  essential  rail  contract 
terms:  and  (2)  Commission  standards  for 
discovery  of  contract  terms  beyond 
those  released  in  the  contract  summary. 
The  rules  are  attached,  as  are  derivation 
and  redesignation  tables. 
DATES:  Effective  date:  January  22, 1987. 
Notices  of  intent  to  participate  must  be 
filed  by  fanuary  12, 1987.  A  service  list 
will  then  be  issued.  An  original  and  15 
copies  of  comments  will  be  due  20  days 
after  that  date.  Replies  will  be  due  20 
days  thereafter.  Both  comments  and 
replies  must  be  served  on  the  parties  to 
the  service  liSt. 

ADDRESS:  Send  an  original  and  15  copies 
of  comments  to:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Dahl,  (202)  275-6448  or  275- 
7246. 

SUPPLEMENTARY  INFORMATION:  ^ 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357 
(DC  metropolitan  area)  or  toll  free  (800) 
424-5403. 

Regulatory  Flexibility  Act  Analysis 

New  interim  rules  are  being  issued 
because  of  legislative  changes  adding 
new  provisions  in  49  U.S.C.  10713(b)(2} 
(A)  and  (B).  These  changes  affect 
Commission  regulations  at  49  CFR  1039, 
1312.42,  and  1300.310(b).  (The  latter 
regulations  were  not  renumbered  and 


■  In  the  revision  of  Part  1300  of  49  CFR  as  new 
Part  1312(49  FR  38615.  October  1. 1964). 
I  1300.310(b)(l}-(4)  was  inadvertently  removed, 
although  the  rules  still  apply. 


published  at  1312.42.)  Further,  other 
existing  rules  for  contract  discovery, 
issued  July  13, 1984.  in  this  proceeding 
pursuant  to  the  remand  in  Water 
Transport  Assn'n.  v.  ICC.  722  F.2d  1025 
(2d  Cir.  1983),  need  to  be  revised.  The 
new  interim  rules  address  these  issues. 

The  rules  update  and  make  more 
comprehensive  the  standards  and 
procedures  for  filing  contracts,  contract 
summaries,  contract  complaints  and 
contract  discovery.  We  are  also 
consolidating  the  various  CFR  sections 
into  one  section  for  easier  use  of  the 
rules.  Small  entities  that  may  be 
affected  by  these  rules  include  railroads, 
governmental  bodies,  small  businesses 
purchasing  transportation. 

These  rules  do  not  duplicate,  overlap 
or  conflict  with  other  federal  rules. 

Except  as  noted  below,  the  Regulatory 
Flexibility  Act  Analysis  is  unchanged 
from  our  prior  decision  at  367  I.C.C.  9, 
36-37. 

There  are  slight  additional  reporting 
requirements  for  the  publicly-available 
contract  summaries.  These  additional 
reporting  requirements  have  been 
imposed  by  both  new  legislation  and  by 
our  concern  that  the  rules  assist  small 
shippers  as  well  as  other  parties. 

As  stated  in  the  prior  decision,  367 
I.C.C.  at  36,  as  with  any  contract, 
specialized  assistance  from  the  legal 
and  accounting  professions  may  be 
required.  While  that  decision  stated  that 
little  additional  professional  assistance 
for  instituting  complaints  against  rail 
contracts  was  needed,  the  1984  interim 
complaint  and  discovery  rules 
apparently  created  additional  expenses 
because  of  the  requirement  for 
simultaneous  filing  of  complaints  and 
discovery  petitions.  The  expense  of 
compiling  an  adequate  formal  complaint 
was  inciured  even  if  discovery  was  not 
granted,  or,  if  granted,  the  shipper 
determined  that  it  should  not  continue 
prosecution  of  the  complaint.  The  new 
rules  reduce  this  expense. 

This  action  should  not  significanUy 
affect  the  quality  of  the  hiunan 
environment  or  energy  conservation. 
Comments  on  this  matter  are  also 
invited. 

List  of  Subjects  in  49  CFR  Part  1313 

Agricultural  commodities.  Forests  and 
forest  products.  Railroads. 

Decided:  December  15, 1986. 

By  the  Commission,  Chairman  Gredison, 
Vice  Chairman  Simmons.  Commissioners 
Sterrett,  Andre,  and  Lamboley.  Vice 
Chairman  Simmons  and  Commissioner  Andre 
dissented  in  part  with  separate  expressions. 
Commissioner  Lamboley  dissented  in  part, 
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and  will  submit  a  separate  expression  at  a 
later  date. 

Noreta  R.  McGee, 

Secretary. 

Appendix 

A.  Railroad  Contract  Rules 

B.  Redesignation  Table 

C.  Derivation  Table 

A.  Railroad  Contract  Table 

Tide  49  of  die  CFR  is  amended  as 
follows: 

1.  The  authority  citation  for  49  CFR 
Part  1039  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  10321, 10505. 10708, 
10762,  and  11105:  and  5  U.S.C.  553. 

2.  The  heading  for  Part  1039  is  revised 
to  read: 

PART  1039— EXEMPTIONS 

3.  Sections  1039.1  Uu-ough  1039.6  and 
S  1039.19  are  removed. 

PART  1312— REGULATIONS  FOR  THE 
PUBLICATION.  POSTING  AND  FIUNG 
OF  TARIFFS,  SCHEDULES.  AND 
RELATED  DOCUMENTS 

4.  The  authority  citation  for  49  CFR 
Part  1312  continues  to  read  as  follows: 

Authority:  49  U.S.C.  10762:  and  5  U.S.C.  553. 
§  1312.41    [Removed] 

5.  Section  1312.41  is  removed. 

6.  A  new  Part  1313  is  added  to  read  as 
follows: 

PART  1313— RAILROAD  CONTRACTS 
ENTERED  INTO  PURSUANT  TO  49 
U.S.C.  10713 

Sec. 

1313.1  Definitions  of  the  terms  "contract" 
and  "amendment." 

1313.2  lurisdiction:  contract  approval/ 
disapproval. 

1313.3  Contract  implementation  date. 

1313.4  Common  carrier  responsibility; 
limitations  on  future  contracts. 

1313.5  Remedies  for  breach  of  approved 
contracts. 

1313.6  Limitation  on  equipment;  and  relief. 

1313.7  Contract  filing,  title  pages,  and 
numbering. 

1313.8  Contract  and  contract  summary 
availability. 

1313.9  Formats  for  initial  and  amended 
contract  summaries. 

1313.10  Contract  summary  content — 
agricultiu-al  commodities. 

1313.11  Contract  summary  content — forest 
products  and  paper. 

1313.12  Contract  summary  content — port 
trafflc  (other  than  agricultural 
commodities,  forest  products,  and  paper.) 

1313.13  Contract  summary  content — other 
commodities  or  services  not  involving  a 
port. 

1313.14  Informal  discovery. 

1313.15  Contract  discovery. 


Sec. 

1313.16  Procedures  for  contract  discovery 
and  complaints. 

1313.17  Grounds  for  contract  review  and 
complaints. 

Authority:  49  U.S.C.  10321  and  10713;  and  5 
U.S.C.  553. 

§  1313.1    Definitions  of  ttie  terms 
"contract"  and 


(a)  A  contract  made  pursuant  to  49 
U.S.C.  10713  is  a  written  agreement, 
including  any  amendment,  entered  into 
by  qne  or  more  rail  carriers  with  one  or 
more  purchasers  of  rail  service,  to 
provide  specified  services  imder 
specified  rates,  charges  and  conditions. 

(b)  A  contract  filed  under  these  rules 
must: 

(1)  Specify  that  the  contract  is  made 
pursuant  to  49  U.S.C.  10713,  and 

(2)  Be  signed  by  duly  authorized 
parties. 

(c)  The  term  "amendment"  includes 
written  contract  modifications  signed  by 
the  parties. 

(d)  An  amendment  is  deemed  to  be  a 
separate  and  new  contract.  To  the 
extent  contract  extensions  or 
amendments  change  any  term  of  the 
contract,  remedies  are  revived  and 
review  is  again  available.  An 
amendment  is  lawful  only  if  it  is  filed 
and  approved  in  the  same  manner  as  the 
original  contract  and  is  consistent  with 
these  rules,  including  the  filing  of  a 
complete  contract  summary. 

S  1313.2    Jurisdiction;  contract  approval/ 
dIsapprovaL 

(a)  furisdiction.  The  contract  or 
amendment  and  transportation  are 
subject  to  Commission  jurisdiction  until 
Commission  approval  under  49  U.S.C. 
10713  and  applicable  regulations. 

(b)  Contract  approval  date.  Except  as 
provided  in  §  1313.7(a)(2): 

^1)  The  contract  is  approved  on  the 
30th  day  after  the  filing  of  the  contract  if 
the  Commission  does  not  institute  a 
proceeding  to  review  the  contract. 

(2)  If  the  Commission  institutes  a 
proceeding  to  review  a  contract,  it  has 
jurisdiction  for  60  days  after  the  contract 
is  filed.  Under  these  circumstances  the 
contract  will  be  approved: 

(i)  On  the  date  the  Commission 
approves  the  contract,  if  the  date  of 
approval  is  31  or  more  days  after  the 
filing  date  of  the  contract; 

(ii)  On  the  31st  day  after  the  contract 
filing  date  if  the  Commission  denies  the 
complaint  against  the  contract  by  the 
30th  day  after  the  contract  filing  date;  or 

(iii)  On  the  60th  day  after  the  contract 
filing  date,  if  the  Commission  fails  to 
disapprove  the  contract. 

(c)  Contract  disapproval.  If  the 
Conunission  finds  that  the  contract 


violates  the  provisions  of  49  U.S.C. 
10713,  it  will: 

(1)  Disapprove  the  contract:  or 

(2)  In  the  case  of  agricultural  contracts 
(including  forest  products  and  paper) 
where  the  Commission  finds 
unreasonable  discrimination  by  a  carrier 
in  accordance  with  49  U.S.C.  10713  and 

S  1313.8,  allow  the  carriers  the  option  to: 

(i)  Provide  rates  and  services 
substantially  similar  to  the  contract  at 
issue,  with  such  differences  in  terms  and 
conditions  as  are  justified  by  the 
evidence;  or 
(ii)  Cancel  the  contract, 
(d)  Applicable  rates/charges  if 
contract  disapproved.  If  the  Commission 
disapproves  or  rejects  the  contract  or 
amendment,  the  appropriate  non- 
contract  tariffs  or  the  contract 
provisions  otherwise  in  effect  under 
previously  approved  contracts  will  be 
applicable. 

§  1313.3    Contract  Implementation  date. 

(a)  Transportation  or  service 
performed  imder  a  contract  or 
amendment  may  begin,  without  specific 
Commission  authorization,  on  or  after 
the  date  the  contract  (or  amendment) 
and  contract  summary  or  (amended 
contract  summary)  are  filed  and  before 
Commission  approval  as  defined  in  49 
CFR  1313.2,  subject  to  die  following 
conditions: 

(1)  The  contract  or  contract 
amendment  shall  specifically  state  that 
the  transportation  or  service  may  begin 
on  the  date  of  filing. 

(2)  The  contract  summary  shall 
separately  refiect  the  date  of 
commencement  of  service. 

(b)  Except  as  provided  under 
subparagraph  (c)  of  this  section, 
transportation  or  service  may  not  begin 
under  a  contract  or  an  amendment  to  a 
contract  before  the  filing  date  of  either 
the  contract  or  the  amendment, 
respectively. 

(c)  Railroad  transportation  or  service 
is  exempt  from  the  requirements  of  49 
U.S.C.  10761, 11902, 11903,  and  11904  to 
the  extent  that  a  railroad  may  apply  a 
contract  or  amended  contract  rate  rather 
than  an  otherwise  applicable  tariff  rate 
and  pay  reparations  or  waive 
undercharges  under  the  following 
conditions: 

(1)  A  transportation  contract  under  49 
U.S.C.  10713  has  been  filed  with  the 
Commission  and  has  been  approved  by 
the  Commission  or  by  operation  of  law; 

(2)  The  shipment  at  issue  falls  within 
the  terms  of  the  contract;  and 

(3)  The  shipment  was  transported 
before  the  contract  was  approved  but: 

(i)  After  the  contract  was  signed;  or 
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(ii)  After  the  parties  agreed  on  the  rate 
to  be  charged  and  they  either  agreed  to 
be  bound  by  the  contract  or  intended  the 
movement  to  be  covered  by  it. 

(d)  Except  as  provided  elsewhere  in 
this  section,  all  transportation  under  the 
contract  may  begin  only  in  accordance 
with  49  CFR  1313.2. 

§1313.4    Common  carrtw  rMponsll)Wty; 
Nmitstions  on  futura  contracts. 

(a)  The  terms  of  a  contract  approved 
by  the  Commission  determine 
completely  the  obligations  of  the  parties 
to  the  contract  with  respect  to  the 
services  provided  under  the  contract. 
The  contract  does  not  affect  the  parties' 
responsibilities  for  any  services  which 
are  not  included  in  the  contract. 

(b)  Service  under  a  contract  approved 
by  the  Commission  is  deemed  a 
separate  and  distinct  class  of  service 
and  the  equipment  used  to  fulfill  the 
contract  shall  not  be  subject  to  car 
service  limitations  under  49  U.S.C. 
11123. 

(c)  Limitation  of  rail  carrier  rights  to 
enter  future  contracts.  The  Commission 
may  limit  the  right  of  a  rail  carrier  to 
enter  into  future  contracts  if  the 
Commission  determines  that  additional 
contracts  would  impair  the  ability  of  the 
rail  carrier  to  fulfill  its  common  carrier 
obligations  under  49  U.S.C.  11101.  The 
Commission  will  handle  these 
determinations  on  a  case-by-case  basis 
and  may  investigate,  either  on  its  own 
initiative  or  upon  the  flling  of  a  verified 
complaint  by  a  shipper  which 
demonstrates  that  it  individually  had 
been  or  will  be  harmed  by  a  carrier's 
inability  to  fulfil  its  common  carrier 
obligations  as  a  result  of  existing 
contracts. 

§  1313.5    Remedies  for  breadi  of  approved 
contracts. 

(a]  The  exclusive  remedy  for  an 
alleged  breach  of  a  contract  approved 
by  the  Commission  shall  be  an  action  in 
the  appropriate  State  Court  or  United 
States  District  Court,  unless  the  parties 
otherwise  agree  in  the  contract. 

(b)  The  Commission  may  not  require  a 
rail  carrier  to  violate  the  terms  of  a 
contract  that  has  been  approved  under 
49  CFR  1313.2,  except  to  the  extent 
necessary  to  comply  with  49  U.S.C. 
11128. 

S  1313.6    Umltatlon  on  equipment;  and 


(a)  A  rail  carrier  may  enter  into 
contract  for  the  transportation  of 
agricultural  commodities  (including 
forest  products  but  not  including  wood 
pulp,  wood  chips,  pulpwood,  or  paper] 
that  involve  the  use  of  carrier  owned  or 
leased  equipment  not  in  excess  of  40 
percent  of  the  total  number  of  the 


carrier's  owned  or  leased  equipment,  by 
major  car  type,  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  In  the  case  of  a  proposed  contract 
between  a  class  I  carrier  and  a  shipper 
originating  an  average  of  1,000  cars  or 
more  per  year  during  the  prior  3-year 
period  by  major  car  type  on  a  particular 
carrier,  not  more  than  40  percent  of 
carrier  owned  or  leased  equipment  used 
on  the  average  during  the  prior  3-year 
period  may  be  used  for  the  contract 
without  prior  Commission  authorization. 

(c)  If  the  rail  equipment  standards  of 
49  U.S.C.  10713{k)  are  exceeded,  prior 
relief  must  be  obtained  from  the 
Commission  and  must  be  specifically 
identified  in  the  contract  summary. 

(d)  The  Conunission  may  grant  relief 
from  the  limitations  of  paragraphs  (a) 
and  (b)  of  this  section  if: 

(1)  A  rail  carrier  or  other  party 
requests  such  relief:  or  the  Commission 
on  its  own  initiative  considers  granting 
such  relief:  and 

(2]  The  Commission  determines  that 
making  additional  equipment  available 
does  not  impair  the  rail  carrier's  ability 
to  meet  its  common  carrier  obligations 
under  49  U.S.C.  11101. 

§1313.7    Contract  filing,  titie  pages,  and 
numtMTlng. 

(a)  FiJing  of  Rail  Contracts.  (1)  Rail 
carriers  providing  transportation  subject 
to  Subchapter  I  of  Chapter  105  of  Title 
49,  United  States  Code,  must  R\e  with 
the  Commission  an  original  contract  (or 
amendment)  entered  into  with  one  or 
more  purchasers  of  rail  service.  The 
contract  (or  amendment]  must  be 
accompanied  by  three  copies  of  a 
contract  summary  (or  amended  contract 
summary]  of  the  non-confidential 
elements  of  the  contract  as  specified  in 
SS  1313.10, 1313.11, 1313.12,  or  1313.13. 

(2]  A  contract  (or  amendment)  and 
contract  summary  (or  amended  contract 
siunmary]  may  be  rejected  for 
noncompliance  with  applicable  statutes 
and  regulations. 

(3)  Contracts  and  contract  summaries 
must  not  be  filed  in  the  same  package 
with  standard  tariff  filings. 

(4)  The  confidential  contract  shall  not 
be  attached  to  the  contract  siunmary. 

(5)  The  outside  envelope  or  wrapper 
containing  the  contract  and  summary 
must  be  prominendy  marked 
"Confidential,  Rail  Contract." 

(6)  A  contract  and  summary  must  be 
accompanied  by  a  transmittal  letter 
identifying  the  submitted  documents, 
and  the  name  and  telephone  number  of 
a  contact  person. 

(b)  Contract  and  contract  summary 
title  pages.  (1)  The  title  page  of  every 
contract  and  amendment  must  contain 
only  the  following  information: 


(i)  In  the  upper  right  comer,  the 
contract  niunber  (see  paragraph  (c)  of 
this  section). 

(ii)  In  the  center  of  the  page,  the 
issuing  carrier's  name,  followed  by  the 
word  "CONTRACT "  in  large  print. 

(iii)  Amendments  to  the  contract  must 
also  show  in  the  upper  right  comer,  the 
amendment  number  (see  paragraph  (c) 
of  this  section). 

(iv)  A  solid  one  inch  black  border 
down  the  right  side  of  the  title  page. 

(vi)  Date  of  issue  and  date  to  be 
effective. 

(2)  The  title  page  of  every  contract 
summary  and  amended  contract 
summary  must  contain  only  the 
following  information: 

(i)  (A)  If  contract  summary,  in  the 
upper  right  comer,  the  contract 
summary  nimiber  (see  paragraph  (c)  of 
this  section). 

(B)  If  amended  contract  summary,  in 
the  upper  right  comer,  the  contract 
summary  number,  followed  by  the 
corresponding  contract  amendment 
number. 

(ii)  (A)  In  the  center  of  the  page,  the 
issuing  carrier's  name,  followed  by  the 
words  "CONTRACT  SUMMARY",  in 
large  print. 

(B)  If  a  contract  summary  for  an 
amendment  to  a  contract:  in  the  center 
of  the  page,  the  issuing  carrier's  name, 
followed  by  the  words  "AMENDED 
CONTRACT  SUMMARY " 

(iii)  Date  of  issue  and  date  to  be 
effective. 

(iv)  In  the  center  lower  portion,  the 
issuing  individual's  name  and  address. 
The  name  of  the  individual  for  service  of 
complaints  and  petitions  for  discovery 
must  also  appear,  if  different  from  the 
issuing  individual.  If  not  otherwise 
noted,  a  complainant/petitioner  may 
rely  on  service  to  the  issuing  individual. 

(c)  Contract  and  contract  summary 
numbering  system.  (1)  Each  issuing 
carrier  shall  sequentially  number  each 
contract  and  contract  summary  (and 
amendment  and  amended  contract 
summary)  it  issues.  The  contract  and 
contract  summary  identification  niunber 
must  include  the  word  "ICC,"  the 
industry  standard  alphabet  code  for  the 
issuing  railroad  (limited  to  four  letters), 
the  letter  "C,"  and  the  sequential 
number,  with  each  separated  by  a 
hyphen.  The  following  is  an  example: 
the  357th  contract  filed  by  Conrail 
would  have  the  following  identification 
number:  "ICC-CR-C-0357." 

(2)  Amendments  to  contracts  shall  be 
reflected  in  a  corresponding  amended 
contract  summary. 

(3)  At  the  carrier's  option,  it  may  issue 
contracts  with  nonconsecutive  numbers 
if  it  assigns  blocks  of  numbers  to 
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different  departments.  An  index  to  the 
blocks  of  reserved  numbers  shall  be 
filed  with  the  Commission. 

(4)  Contract  amendments  and 
amended  contract  summaries  must  be 
sequentially  numbered. 

§  1313.a    Contract  and  contract  summary 
■vaNabWty. 

(a)  (1)  Except  as  provided  in 
paragraph  (2)  of  this  section,  the 
contract  filed  under  these  rules  shall  not 
be  available  to  persons  other  than  the 
parties  to  the  contract  and  authorized 
Commission  personnel,  except  by 
informal  discovery  under  49  CFR  1313.14 
and/or  by  Commission  decision.        "^ 

(2)  A  contract  and  its  summary  filed 
under  49  U.S.C.  10713  may  be  labeled 
"nonconfidential."  Such  a  designafion 
will  permit  the  general  public  to  inspect 
the  entire  contract. 

(b)  (1)  The  contract  summary  filed 
under  these  rules  shall  be  available  from 
the  Commission's  Bureau  of  Traffic  and 
Contract  Advisory  Service. 

(2)  The  contract  summary  filed  under 
these  mies  shall  not  be  required  to  be 
posted  in  any  stations,  but  shall  be 
made  available  upon  reasonable  request 
from  the  carriers  participating  in  the 
contract. 

§  1313.9    Formats  for  Initial  and  amended 
contract  summaries. 

(a)  The  contract  summary  must 
enumerate  and  have  each  item 
completed.  When  the  item  does  not 
pertain  to  the  contract,  the  term  "Not 
Applicable"  ("NA")  shall  be  used. 

(b)  (1)  Changes  in  prior  contract 
summaries  must  be  underscored  and 
must  be  followed  by  the  words 
"addition,"  "deletion."  "extension," 
"cancellation,"  or  other  appropriate 
descriptive  phrase  in  parentheses.  If  the 
change  to  the  contract  is  only  in 
confidential  matter,  a  statement  to  that 
effect  must  be  made  in  the  amended 
contract  summary  and  must  indicate  the 
particular  feature  to  which  the  change 
applies  (i.e.,  rate,  special  feature,  etc.). 

(2)  Amended  contract  summaries  filed 
under  this  provision  may  not  substitute 
phrases  such  as  "not  applicable"  or  "no 
change"  where  disclosure  was  required 
in  the  original  contract  (such  as  in  the 
commodity  description);  amended 
contract  summaries  must  set  forth  all 
non-confidential  terms  in  the  contract, 
whether  amended  or  not. 

§  1313.10    Contract  summary  content — 
agricultural  commodities. 

(a)  Contract  summaries  for 
agricultural  commodities  (excluding 
forest  products  and  paper]  must  contain 
the  following  information  which 
includes  that  required  to  be  disclosed 
under  49  U.S.C.  10713(b)(2)(A).  These 


requirements  also  apply  to  amended 
contract  summaries. 

(b)  (1)  Carrier  names.  A  list, 
alphabetically  arranged,  of  the 
corporate  names  of  all  carriers  that  are 
parties  to  the  contract  plus  the 
addresses  for  service  of  complaints  must 
be  provided. 

(2)  Specific  commodity.  The  specific 
commodity  or  commodities  to  be 
transported  under  the  contract  must  be 
identified.  Vague  commodity 
descriptions  such  as  "grain"  are  not 
permitted,  even  if  that  is  the  commodity 
description  in  the  contract. 

(3)  Shipper  identity.  The  specific 
identity  of  the  shipper  must  be 
disclosed.  A  shipper  acting  on  behalf  of 
another  party  must  identify  the  other 
party. 

(4)  Specific  origins,  destinations, 
transit  points,  and  other  shipper 
facilities,  (i)  Each  specific  origin  and 
destination  point  to  and  from  which  the 
contract  applies  must  be  shown. 
References  to  tariffs  for  identification  of 
origins  and  destinations  are  not 
permitted;  neither  are  overly  broad 
descriptions  such  as  "various  [or  all] 
points  in  Kansas." 

(ii)  Each  port  must  be  identified. 

(iii)  Each  transit  point  must  be 
identified. 

(iv)  Each  shipper  facility  used  for 
contract  origins,  destinations,  transit 
points,  or  otherwise  subject  to  the 
contract  must  be  identified.  "Shipper 
facility"  also  includes  a  reference  to 
shipper  equipment  to  be  used  in  the 
contract  for  storage,  for  example, 
although  the  details  of  the  arrangement 
need  not  be  in  the  summary. 

(5)  Contract  duration,  (i)  If  applicable, 
the  date  on  which  the  transportation 
service  has  begun  under  a  contract 
before  the  date  such  contract  is  filed 
with  or  approved  by  the  Commission. 

(ii)  The  date  on  which  the  contract 
became  appUcable  to  the  transportation 
services  provided  under  the  contract. 

(iii)  Termination  date  of  the  contract. 

(iv)  Provisions  for  optional  extension. 

(6)  Rail  car  data  provide,  by  number 
of  dedicated  cars.  or.  at  the  carrier's 
option,  car  days: 

(i]  By  major  car  type  used  to  fulfill  the 
contract  or  contract  options: 

(A)  Available  and  owned  by  the 
carrier(s)  listed  in  paragraph  (b)(1)  of 
this  section; 

(B)  Available  and  lease  by  the 
carrier(s)  with  average  number  of  bad- 
order  cars  identified; 

(C)  (Optional)  On  order  (for 
ownership  or  lease]  along  with  delivery 
dates;  and 

(D)  In  the  event  a  complaint  is  filed 
involving  common  carrier  obligation  and 
carrier  furnished  cars,  the  carrier(s) 


shall  immediately  submit  to  the 
Commission  and  the  complainant 
additional  data  on  cars  used  to  fulfill  the 
challenged  contract  Data  shall  include 
(by  major  car  type  used  to  fulfill  the 
contract): 

(A)  Total  bad-car  orders; 

(B)  Assigned  car  obUgations;  and 

(C)  Free-nmning  cars. 

(ii)  In  addition  to  subparagraph 
(b)(6)(i]  of  this  subsection  if  agricultural 
commodities  (including  forest  products 
but  not  including  woodpulp,  wood  chips, 
pulpwood  or  paper)  the  carrier  must 
submit  a  certified  statement: 

(A)  That  the  cumulative  equipment 
total  for  all  contracts  does  not  exceed  40 
percent  of  the  capacity  of  carrier  owned 
and  leased  cars  by  applicable  major  car 
type;  and 

(B)  In  the  case  of  an  agricultural 
shipper  which  originated  an  average 
1,000  cars  or  more  per  year  during  the 
prior  3-year  period  by  major  car  type, 
that  the  equipment  used  does  not 
exceed  40  percent  of  the  carrier  owned 
or  leased  cars  used  on  the  average  by 
that  shipper  during  the  previous  3  years. 

(iii)  Rail  car  data  need  not  be 
furnished  if: 

(A)  The  shipper  furnishes  the  rail  cars, 
unless  the  rail  cars  are  leased  from  the 
carrier;  or, 

(B)  The  contract  is  restricted  to 
certain  services  which  do  not  entail  car 
supply. 

(7)  Base  rates  and  charges,  (i)  Identify 
the  specific  base  rates  and/or  charges. 
This  is  satisfied  by  identifying  the 
specific  tariff  provisions  which  would 
apply  without  the  contract. 

(ii]  Summarize  escalation  provisions. 

(8)  Volume.  Identify  all  volume,  car 
and/or  train  size  requirements  as  set 
forth  in  the  contract  including: 

(i)  Movement  type  (single  car,  multiple 
car,  unit  train). 

(ii)  Minimum  and  actual  volume 
requirements  under  the  contract  for  the 
applicable  period(s)  (aimual,  quarterly, 
etc.). 

(iii)  Volume  breakpoints  affecting  the 
contract. 

(iv)  Amount  of  guaranteed  percentage, 
if  any. 

(9)  Special  features.  Identify  existence 
(but  not  the  terms  or  amount]  of  special 
features  such  as  transit  time 
commitments,  credit  terms,  discounts. 

§  1 3 1 3. 1 1    Contract  summary  content- 
forest  products  snd  paper. 

(a)  Contract  summaries  for  forest 
products  and  paper  must  contain  the 
following  terms  in  the  order  named. 
These  requirements  also  apply  to 
amended  contract  summaries. 
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(b)  (1)  Carrier  names.  A  list, 
alphabetically  arranged,  of  the 
corporate  names  of  all  carriers  that  are 
parties  to  the  contract  plus  the 
addresses  for  service  of  complaints  must 
be  submitted. 

(2)  Specific  commodity.  The  specific 
commodities  to  be  transported  under  the 
contract  must  be  identified.  Vague 
commodity  descriptions  such  as  "forest 
products"  are  not  permitted,  even  if  that 
is  the  commodity  description  in  the 
contract. 

(3)  Specific  origins  and  destinations. 
(i)  Each  specific  origin  and  destination 
point  to  and  from  which  the  contract 
applies  must  be  shown.  References  to 
tariffs  for  identiflcation  of  origins  and 
destinations  are  not  permitted;  neither 
are  vague  or  overly  broad  descriptions 
such  as  "various  [or  all]  points  in 
Oregon." 

(ii)  Each  port  must  be  identified. 

(4)  Contract  duration,  (i)  If  applicable, 
the  date  on  which  the  transportation 
service  has  begun  under  a  contract 
before  the  date  such  contract  is  filed 
with  or  approved  by  the  Commission. 

(ii)  The  date  on  which  the  contract 
services  became  applicable  to  the 
transportation  services  provided  imder 
the  contract. 

(iii)  Termination  date  of  the  contract. 

(ivj  Provisions  for  optional  extension. 

(5)  Rail  car  data.  The  information 
required  under  §  1313.10(b)(6)  must  be 
provided. 

(6)  Base  rates  and  charges,  (i)  Identify 
the  specific  base  rates  and/or  charges. 
This  is  satisfied  by  identifying  the 
speciHc  tariff  provisions  which  would 
apply  without  the  contract. 

(ii)  Summarize  escalation  provisions. 

(iii)  Identify  minimum  volume 
requirements  and  movement  type  [e.g., 
single  car.  multiple  car,  unit  train)  as 
required  by  the  contract. 

(7)  Special  features.  Identify  existence 
(but  not  the  terms  or  amount)  of  special 
features  such  as  transit  time 
commitments,  guaranteed  car  supply, 
minimum  percentage  of  traffic 
requirements,  credit  terms,  discounts. 

§  1313.12    Contract  summary  content- 
port  traffic  (ottiar  than  agricultural 
commodltlas,  f  orast  producta,  and  papar). 

Contract  summaries  for  other 
commodities  or  services  involving  a  port 
must  contain  the  information  required  in 
§  1313.11(b)  (1),  (2),  (4).  (6),  and  (7)  and 
1313.10(b)(6).  In  addition,  the  port  shall 
be  named  and  the  tariff  mileage  rounded 
to  the  nearest  50  miles  shall  be  disclosed 
(or,  at  the  contracting  parties'  option,  the 
origin  and  destination  shall  be 
specified).  The  required  information 
shall  be  disclosed  for  each  movement 
involving  multiple  origins  and 


destinations.  These  requirements  also 
apply  to  amended  contract  summaries. 

§  1313.13    Contract  aummary  content— 
ottwr  commodltlaa  or  aervlcaa  not 
Involving  a  port. 

Contract  summaries  for  other 
commodities  not  involving  a  port  must 
contain  the  information  required  in 
§  1313.11(b)(1).  (2).  (4).  and  1313.10(b)(6). 
Paragraph  (b)(7)  of  §  1313.11  is 
applicable  only  to  the  extent  that 
service  requirements  are  placed  in  the 
contract.  These  requirements  also  apply 
to  amended  contract  summaries. 

§  1313.14    Informal  diacovary. 

(a)  Prior  to  filing  a  petition  for  formal 
discovery  under  49  CFR  1313.15.  a 
petitioner  shall  request  discovery  from 
the  carrier  in  the  same  manner  and  with 
the  same  data  as  would  be  presented  to 
the  Commission  under  §1313.15. 

(b)(1)  The  carrier  must  promptly  grant 
or  deny  the  request. 

(2)  The  carrier  must  act  in  good  faith 
in  determining  whether  a  petitioner  has 
standing  and  is  an  affected  party, 
deBned  as  an  actual  or  potential 
participant  in  the  relevant  market. 

§1313.15    Contract  diacovary. 

(a)  Petition.  A  petition  to  discover 
contract  provisions  must  show  that 
petitioner  is  a  shipper  or  port,  has 
standing  to  Hie  a  complaint  under  49 
U.S.C.  10713(d)(2)  (A)  or  (B).  and  that 
petitioner  is  affected  by  the  contract. 
The  following  information  will  be 
considered  in  making  a  determination 
on  whether  to  permit  discovery. 

(1)  Standing.  Identify  the  provision(s) 
in  49  U.S.C.  10713(d)  under  which 
petitioner  has  standing  to  Hie  a 
complaint. 

(2)  Affected  party.  An  affected  party 
is  one  which  is  an  actual  or  potential 
participant  in  the  relevant  market.  The 
following  information  is  relevant  to 
making  that  determination. 

(i)  Nature  and  size  of  petitioner's 
business; 

(ii)  Relevant  conunodities  petitioner 
ships  or  receives; 

(iii)  Comparisons  between  petitioner's 
conunodities.  actual  or  potential  traffic 
patterns  and  serving  carrier(8),  with  the 
traffic  patterns  and  serving  carrier(s) 
identified  in  the  contract  summary. 

(iv)  Showing  of  an  ability  to  ship  the 
commodity  in  question  at  a  time 
generally  simultaneous  with  the  contract 
at  issue. 

(v)  Any  additional  information 
petitioner  considers  appropriate  to 
support  its  request. 

(vi)  A  showing  of  injury  is  not 
required  to  satisfy  this  nde. 

(3)  Demonstrated  need,  (i)  With 
regard  to  the  grounds  for  complaint 


under  49  U.S.C.  10713(d)(2)(B).  the 
demonstrated  need  test  does  not  apply 
to  agricultural  commodity  contracts 
(excluding  forest  products  and  paper). 

(ii)  A  petitioner  seeking  disclosure  of 
non-agricultural  contract  information 
must  show  that  the  contract  terms  it 
seeks  are  relevant  to  its  potential 
challenge  to  the  contract. 

(iii)  As  car  data  is  published  in  the 
contract  summary,  a  petition  for  further 
disclosure  on  the  basis  that  the  contract 
may  impair  the  contracting  carrier's 
common  carrier  obligation  must 
establish  a  nexus  between  the 
information  sought  and  the  common 
carrier  obligation.  Before  information 
regarding  special  features  will  be 
disclosed,  a  petitioner  must  show  how 
the  special  feature  or  certain  forms  of 
that  special  feature  could  impair  the 
contracting  carrier's  common  carrier 
obligation.  On  receiving  such  a  petition, 
the  carrier  must  furnish  to  the  petitioner 
and  the  Commission  the  data  required 
by  S  1313.10(b)(6)(i)(D). 

§  1 3 1 3. 1 6    Procaduraa  for  contract 
discovery  and  complalnta. 

(a)  Complaints,  discovery  petitions, 
replies,  and  appeals.  (1)  Discovery 
petitions  and/or  skeletal  complaints 
must  be  filed  no  later  than  the  18th  day 
after  the  contract  and  summary  are 
properly  filed. 

(2)  Petitions  must  note  on  the  front 
page  "Petition  for  Discovery  of  Rail 
Contract"  and  note  the  contract  and 
amendment  numbers. 

(3)  A  skeletal  complaint  as  required 
under  subparagraph  (b)  of  this  section 
must  accompany  the  petition. 

(4)  Petitioner  must  certify  that  copies 
of  the  petition  and  complaint  have  been 
sent  to  the  contracting  carrier(s)  either 
by  hand,  express  mail,  or  other 
overnight  delivery  service  the  same  day 
as  filed  at  the  Commission.  Replies  shall 
be  served  in  the  same  manner  on 
complainant/petitioner. 

(5)  Raphes  to  the  petition  are  due 
within  5  days  from  the  date  of  filing  of 
the  petition  and  in  no  event  later  than 
noon  on  the  23rd  day  following  filing  of 
the  contract. 

(6)  An  original  and  6  copies  of  the 
petition,  skeletal  complaint  and  replies 
plus  2  transmittal  letters  must  be  filed 
with  the  Commission  in  an  envelope 
labeled  "Suspension/Special  Permission 
Board — Confidential  Contract  Material." 

(7)  An  appeal  of  a  Suspension/Special 
Permission  Board's  decision  must  be 
made  in  accordance  with  49  CFR  1132.2, 
subject  to  the  following: 

(i)  An  appeal  must  be  received  within 
2  days  of  the  Board's  decision 
(anticipated  by  day  26  after  the  contract 
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fiUng  date),  but  in  no  event  later  than 
the  28th  day  after  the  contract  filing 
date. 

(ii)  The  appeal  shall  be  filed  with  the 
Suspension/Special  Permission  Board 
for  handling  and  will  be  considered  by 
the  entire  Commission. 

(iii)  Telegraphic  notice  or  its 
equivalent  must  be  given  to  the 
opposing  party. 

(iv)  Raphes  to  the  appeal  must  be 
received  within  one  day  after  the  appeal 
is  filed. 

(8)  Protective  order — If  confidential 
contract  data  or  data  disclosed  pursuant 
to  S  1313.15. 1313.16,  or  1313.17  are  filed 
with  the  Commission  in  a  complaint, 
petition,  reply  or  other  pleading,  the 
party  filing  these  data  should  submit 
them  as  a  separate  package,  clearly 
marked  on  the  outside  "Confidential 
Material  Subject  to  Protective  Order." 
The  order  in  paragraph  (a)(9)  of  this 
section  applies  to  the  parties  specified 
in  the  order  who  receive  confidential 
information  through  proceedings  before 
the  Commission  or  through  informal 
discovery. 

(9)  Order.  Petitioner  and  carriers,  and 
their  duly  authorized  agents  agree  to 
limit  to  the  discovery/complaint 
proceeding  involving  the  contract,  the 
use  of  contract  information  or  other 
confidential  commercial  information 
which  may  be  revealed  in  the  contract, 
the  complaint,  reply,  or  any  other 
pleading  relating  to  the  contract.  This 
agreement  shall  be  a  condition  to 
release  of  any  contract  term  by  a 
petitioner/complainant  and  shall 
operate  similarly  on  a  carrier  in 
possession  of  confidential  information 
which  may  be  contained  in  a  complaint, 
petition  for  discovery,  or  request  for 
informal  disclosure.  Any  information 
pertaining  to  parties  to  the  contract,  or 
subject  to  the  contract  (including 
consignors,  consignees  and  carriers),  or 
pertaining  to  the  terms  of  the  contract, 
or  relating  to  the  petitioner's/ 
complainant's  confidential  commercial 
information,  must  be  kept  confidential. 
Neither  the  information  nor  the 
existence  of  the  information  shall  be 
disclosed  to  third  parties,  except  for:  (a) 
Consultants  or  agents  who  agree,  in 
writing,  to  be  bound  by  this  regulation; 
(b)  information  which  is  publicly 
available;  (c)  information  which,  after 
receipt,  becomes  publicly  available 
through  no  fault  of  the  party  seeking  to 
disclose  the  information  after  it  has 
become  publicly  available,  or  is 
acquired  from  a  third  party  free  of  any 
restriction  as  to  its  disclosure.  The 
petitioner/complainant  or  carrier  must 
take  all  necessary  steps  to  assure  that 
the  information  will  be  kept  confidential 
by  its  employees  and  agents.  No  copies 


of  the  contract  terms  or  other 
confidential  information  are  to  be 
retained  by  the  parties  not  originally 
privy  to  the  data  subsequent  to  the 
termination  of  the  proceeding  or  the 
expiration  of  Commission  jurisdiction 
under  49  CFR  1313.2. 

(b)  (1)  Complaint  proceedings, 
complainants  and  replies.  On  receipt  of 
a  skeletal  complaint  by  the  18th  day 
after  the  contract  filing  date,  a 
complaint  proceeding  will  be  instituted 
to  extend  this  Commission's  jurisdiction 
to  60  days  after  the  contract  filing  date 
regardless  whether  a  petition  for 
discovery  is  filed  or  approved.  The 
decision  will  provide  for  automatic 
dismissal  of  the  proceeding  and 
approval  of  the  contract  if 
complainant(s)  fail  to  submit  the  case- 
in-chief by  the  due  date  established  in 
subparagraph  (b)(5)  of  this  section. 

(2)  The  skeletal  complaint  must 
contain  the  correct,  unabbreviated 
names  and  addresses  of  the 
complainant(s)  and  defendant.  The 
complainant  must  set  out  the  statutory 
provisions  under  which  it  has  standing 
to  file  a  complaint. 

(3)  If  discovery  is  granted,  the  carrier 
must  furnish  the  required  information  by 
the  1st  working  day  after  the 
Commission  issues  a  final  decision. 

(4)  Upon  institution  of  a  complaint 
proceeding,  approval  of  the  contract  is 
postponed  to  60  days  after  the  contract 
filing  date  or  until  Oie  Commission 
issues  a  decision  approving  the  contract, 
if  earlier. 

(5)  The  amended  complaint  and  case- 
in-chief are  due  39  days  after  the  filing 
of  the  contract. 

(6)  Replies  of  the  carrier  defendant(s) 
are  due  46  days  after  the  filing  of  the 
contract. 

§1313.17    Grounds  for  contract  review  and 
comptainta. 

(a)  Within  30  days  of  the  contract 
filing  date,  the  Commission  may,  on  its 
own  motion  or  on  complaint,  begin  a 
proceeding  to  review  the  contract. 
Review  can  be  based  only  on  allegation 
of  violations  as  described  in  paragraph 
(b)  of  this  section. 

(b)  A  contract  may  be  reviewed  only 
on  the  following  grounds: 

(1)  In  the  case  of  a  contract,  other 
than  a  contract  for  the  transportation  of 
agricultural  commodities  (including 
forest  products  and  paper),  a  complaint 
may  be  filed: 

(i)  By  a  shipper  only  on  the  grounds 
that  the  shipper  individually  will  be 
harmed  because  the  proposed  contract 
unduly  impairs  the  ability  of  the 
contracting  carrier  to  meet  common 
carrier  obligations  under  49  U.S.C. 
11101;  or 


(ii)  By  a  port  on  the  grounds  that  the 
port  individually  will  be  harmed 
because  the  proposed  contract  will 
result  in  unreasonable  discrimination 
against  the  port. 

(2)  In  the  case  of  a  contract  for  the 
transportation  of  agricultural 
commodities  (including  forest  products 
and  paper),  in  addition  to  the  grounds 
for  a  complaint  described  in  paragraph 
(b)(l)(i)  of  this  section,  a  complaint  may 
be  filed  on  the  grounds  that  the  shipper 
individually  will  be  harmed  because: 

(i)  the  rail  carrier(s)  unreasonably 
discriminated  by  refusing  to  enter  into  a 
similar  contract  with  the  shipper  for 
rates  and  services  for  the  transportation 
of  the  same  type  of  commodity  under 
similar  conditions  to  the  contract  at 
issue  and  that  the  shipper  was  ready, 
willing,  and  able  to  enter  into  a  such  a 
contract  at  a  time  essentially 
contemporaneous  with  the  period  during 
which  the  contract  was  offered;  or 

(ii)  The  proposed  contract  constitutes 
a  destructive  competitive  practice. 

(3)  "Unreasonable  discrimination"  as 
used  in  these  rules  means,  when  applied 
to  shippers  of  agricultural  commodities 
(including  forest  products  and  paper), 
that  the  railroad  has  refused  to  enter 
into  a  contract  with  the  shipper  for  rates 
and  services  for  the  transportation  of 
the  same  type  of  commodity  under 
similar  conditions  to  the  contract  at 
issue,  and  that  the  shipper  was  ready, 
willing,  and  able  to  enter  into  such  a 
contract  at  a  time  essentially 
contemporaneous  with  the  period  during 
which  the  contract  at  issue  was  offered; 
and,  when  applied  to  a  port,  has  the 
same  meaning  as  the  term  has  under  49 
U.S.C.  10741. 

(4)  The  definitions  for  "agricultural 
commodities,"  "forest  products."  and 
"paper"  will  be  decided  on  a  case-by- 
case  basis. 
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MUMQCOOC  703S-01-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Eryngium 
constancei  (Loch  Lomond  Coyote- 
Thistle) 

aqency:  Fish  and  Wildlife  Service. 
Interior. 

ACnOM:  Final  rule. 

SUMMARY:  The  Service  determines 
Eryngium  constancei  (Loch  Lomond 
coyote-thistle)  to  be  an  endangered 
species.  This  plant  is  restricted  to  the 
bed  of  a  7-acre  vemal  lake  near  the 
montain  community  of  Loch  Lomond  in 
southern  Lake  County,  California. 


Potential  dredging  and  fllling  of  this 
seasonal  wetland  threatens  the  species 
with  extinction.  To  a  lesser  extent,  off- 
road  vehicle  (ORV)  use  and  trash 
dumping  threaten  the  species.  Moreover, 
routine  highway  maintenance  adjacent 
to  the  vemal  lake  and  trampling  of  the 
lake  bed  by  hikers  impact  the  plant  and 
its  habitat.  This  final  rule  will  implement 
the  full  protection  provided  by  the 
Endangered  Species  Act  of  1973,  as 
amended. 

date:  The  elective  date  of  this  rule  is 
January  22, 1987. 

ADDRESS:  The  complete  Hie  for  this  rule 
is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Regional  Offlce,  U.S.  Fish 
and  Wildlife  Service.  Lloyd  500  Building, 
500  NE.  Multnomah  Street.  Suite  1692. 
Portland,  Oregon  97232. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Wayne  S.  White,  Chief,  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 
SUPPLEMENTARY  INFORMATION: 

Background 

Eryngium  constancei  (Loch  Lomond 
coyote-thistle),  a  perennial  herb  of  the 
parsley  family,  annually  produces 
slender,  weak  scapes  (leafless  flowering 
stalks)  up  to  30  centimeters  (12  inches) 
in  height  from  its  over-wintering 
rootstock  (Sheikh  1978  and  1983).  The 
basal  leaves,  divided  by  septa  (internal 
partitions),  range  from  10  to  20 
centimeters  (4  to  8  inches)  in  length. 
Slender  petioles,  8  to  12  centimeters  (3 
to  5  inches)  in  length  and  usually  longer 
than  the  leaf  blade,  bear  diminutive 
spines.  A  dense  "down"  of  minute  hairs, 
unique  to  Eryngium  constancei,  covers 
the  leaves  and  especially  the  scapes. 
This  character  together  with  the  species' 
sparse  flowers  distinguish  Eryngium 
constancei  from  its  closest  relative. 
Eryngium  aristulatum  var.  aristulatum, 
and  all  other  species  of  western  North 
American  Eryngium  (Sheikh  1978  and 
1983). 

This  species  was  first  collected  by 
Robert  Hoover  in  1941.  M.  Yusuf  Sheikh 
and  Lincoln  Constance  recollected 
Eryngium  constancei  from  the  vemal 
lake  near  the  community  of  Loch 
Lomond  in  southem  Lake  County, 
Califomia  in  1973.  Later  Sheikh  (1983) 
described  Eryngium  constancei  along 
with  two  other  Eryngium  taxa.  Sheikh, 
as  part  of  his  doctoral  study  completed 
in  1978,  intensively  searched  for  and 
failed  to  discover  additional  populations 
of  the  plant  at  other  localities. 
Subsequent  searches  made  in  1984  by 
two  botanists  employed  by  the  State  of 
Califomia  did  not  reveal  any  new 
populations  of  the  plant. 


Eryngium  constancei  grows 
abundantly  within  the  borders  of  the 
meadow-like  bed  of  the  Loch  Lomond 
lake  at  an  elevation  of  2.800  feet  (853 
meters).  Cabins  and  a  paved  road  (State 
Route  175)  largely  encircle  the  southem 
and  eastern  sides  of  the  lake  bed.  A 
forest  of  ponderosa  pine  [Pinus 
ponderson)  and  Califomia  black  oak 
[Quercus  kelloggii)  surrounds  the 
periphery  of  the  lake.  Plants  associated 
with  the  coyote-thistle  on  the  vemal 
lake  bed  include  Cuscuta  howelliana 
(Boggs  Lake  dodder),  Eleocharis 
(spikemsh).  Downingia  (downingia). 
Gratiola  ebracteata  (heijge  hyssop). 
Lilaea  scilloides  (flowering  quillwort), 
Minulus  tricolor  (three-colored 
monkeyflower).  Plagiabothrys 
(alloarya).  and  two  Federal  candidate 
species,  Navarretia  pauciflora  (few- 
flowered  navarretia)  and  Navarretia 
plieantha  (many-flowered  navarretia). 
The  latter  species  is  listed  as 
endangered  by  the  State  of  Califomia 
Department  of  Fish  and  Game  (CDFG). 
The  soil  of  the  lake  bed  consists  of  a 
fine,  powdery,  volcanic,  silty  clay.  The 
terrain  about  the  lake  to  the  south  and 
west  generally  faces  the  northeast  and 
attains  an  elevation  of  3.300  feet  (990 
meters).  The  unusual  combination  of 
edaphic  (soil-related),  topographic,  and 
hydrologic  features  of  the  vemal  lake 
and  its  watershed  may  explain  the 
unique  presence  of  the  species  at  Loch 
Lomond. 

On  December  15. 1980,  the  Service 
published  a  revised  notice  of  review  for 
plants  in  the  Federal  Register  (45  FR 
82508).  Eryngium  constancei,  an 
unpublished  new  species  (see  Sheikh 
1978),  was  included  in  this  notice  as  a 
category-1  species.  Category  1  includes 
taxa  for  which  the  Service  has  sufficient 
biological  information  to  support 
proposing  to  list  ds  endangered  or 
threatened.  After  Sheikh  (1983) 
published  the  description  of  this  plant, 
the  Service  reevaluated  the  biological 
information  supporting  the  listing  of 
Eryngium  constancei.  The  species  was 
moved  into  category  2  (includes  species 
for  which  information  indicates  that 
listing  is  possibly  appropriate,  but  for 
which  further  information  is  required  to 
support  a  proposal)  in  1983  (48  FR  53650) 
due  to  the  absence  of  any  perceived 
threat  to  the  species  at  the  time  and 
because  data  from  outside  sources  had 
not  yet  been  fully  analyzed.  In  the 
Federal  Register  of  August  1, 1985  (50  FR 
31187).  the  Service  published  an 
emergency  mle  listing  Eryngium 
constancei  as  an  endangered  species 
because:  (1)  Significant  portions  (15 
percent)  of  this  species'  only  known 
habitat  had  been  adversely  modified.  (2) 
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protection  provided  under  laws  and 
regulations  did  not  not  preclude 
modification  of  the  remainder  of  the 
vemal  lake,  and  (3)  field  searches  in 
1984  confirmed  no  new  populations  of 
this  plant  at  other  sites  in  the  area.  On 
March  26. 1986.  the  Service  proposed  the 
Loch  Lomond  coyote-thistle  as  an 
endangered  species  (51  FR  10412)  prior 
to  the  expiration  of  the  emergency  rule 
on  March  29, 1986.  The  Service  now 
determines  this  plant  to  be  endangered 
with  the  publication  of  this  final  rule. 

Summary  of  Conunents  and 
Recommendations 

In  the  March  26, 1986,  proposed  rule 
(51  FR  10412)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  decision  on  the 
proposed  rale.  Appropriate  State 
agencies,  county  govemments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  were  published  in  the  Oakland 
Tribune  and  Santa  Rosa  Press- 
Democrat  on  April  17. 1986,  and  the  San 
Francisco  Examiner  on  April  18, 1986. 

Eight  comments  were  received  during 
the  open  comment  period:  one  from  a 
private  individual,  two  from 
conservation  organizations,  two  from 
other  Federal  agencies,  and  three  from 
State  and  local  government  agencies. 
Five  comments  expressed  support  for 
listing  and  three  offered  no  position. 
CDFG.  one  of  the  five  commenters 
voicing  support  for  listing,  concurred 
with  the  Service  regarding  the 
desirability  of  not  designating  critical 
habitat  at  this  time.  In  its  comment 
letter.  CDFG  noted  that  shortly  the  plant 
will  be  proposed  for  listing  as  an 
endangered  species  by  the  Cahfomia 
Fish  and  Game  Commission.  In  June 
1986,  the  Califomia  Fish  and  Game 
Commission  did  propose  Eryngium 
constancei  for  addition  to  the  State  list. 

In  1984,  the  owner  of  the  species' 
habitat  dredged  and  filled  about  15 
percent  of  the  lake  bed.  One  commenter 
claimed  that  Eryngium  constancei  no 
longer  grew  in  this  portion  of  the  lake 
bed.  The  Service  responds  that  a  survey 
by  Lake  County  biologists  in  late  May 
revealed  the  presence  of  small,  widely 
scattered  plants  in  the  disturbed  area. 

The  Califomia  Department  of 
Transportation  (Caltrans),  although 
supporting  listing,  commented  that 
occasional  culvert  replacement  and 
associated  routine  road  maintenance  for 
State  Route  175  will  impact  a  few 
individuals  of  Eryngium  constancei. 
Because  such  activities  would 
necessitate  formal  section  7  consultation 


with  the  Federal  Highway 
Administration,  Caltrans  recommended 
the  final  mle  acknowledge  the  need  for 
highway  maintenance.  T^e  Service 
recognizes  that  listings  and  subsequent 
section  7  consultations  may  affect 
activities  planned  by  State  agencies  via 
the  authorities  and  funding  provided  by 
other  Federal  agencies.  Nevertheless, 
the  Service  has  found  that  modifications 
or  alternative  designs  typically  allow 
projects  to  proceed  while  providing 
adequate  protection  for  the  species. 
Specific  procedures  for  conflict 
resolution  are  provided  in  sections  7  and 
10(a)  of  the  Act. 

One  comment  from  an  owner  of 
property  within  the  watershed  of  the 
vemal  lake  near  Lock  Lomond 
expressed  neither  support  nor 
opposition  to  the  hsting.  The  commenter 
indicated,  however,  that  no  actions 
should  be  undertaken  favoring 
Eryngium  constancei  that  limit  the 
landowner's  use  of  the  property.  The 
commenter  further  noted  that  the  lake 
bed  property,  which  includes  a  resort, 
has  had  a  long  history  of  recreational 
use  and  that  the  community  of  Loch 
Lomond  is  part  of  a  rapidly  growing 
area  providing  urban  services  and 
homesites.  The  Service  responds  that  a 
recovery  plan  will  be  prepared 
specifying  all  actions  necessary  to 
preserve,  enhance,  and  eventually 
recover  the  Loch  Lomond  coyote-thistle. 
These  tasks  must  be  based  on  the  best 
available  biological  data.  The  Service 
will  seek  comments  from  all  affected 
parties  during  the  development  of  the 
recovery  plan  for  Eryngium  constancei 
and  will  incorporate  pertinent  comments 
in  the  final  plan.  The  Service  recognizes 
that  under  certain  circumstances  the 
presence  of  an  endangered  plant  species 
may  affect  a  private  landowner's 
planned  activities,  if  such  actions 
require  Federal  funding  or  approval. 
Under  the  section  7  process,  however, 
planned  activities  can  proceed  as  long 
as  plans  or  alternative  designs  provide 
sufficient  protection  for  the  specifies. 

Although  the  Service  acknowledges 
that  impacts  ma^  result  to  certain 
activities  as  a  result  of  listing  a  species 
as  endangered,  the  Service  cannot 
consider  such  impacts  in  making  a 
decision  on  a  listing  proposal.  The 
Service  may  base  its  final  listing 
decision  solely  on  "the  best  available 
scientiflc  and  commerial  information 
regarding  a  species'  status  v«thout 
reference  to  possible  economic  or  other 
impacts  of  such  determination"  (50  CFR 
424.11(b)  (1985)).  Therefore,  the  potential 
impacts  raised  by  Caltrans  and  the 
private  property  owner  were  not 
considered  by  the  Service  in  reaching  a 
Hnal  decision  on  this'  listing. 


Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  the  best  scientific  and 
commercial  information  available,  the 
Service  has  determined  that  Eryngium 
constancei  should  be  classified  as  an 
endangered  species.  Procedures  found  at 
section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.]  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Eryngium  constancei 
Sheikh  (Loch  Lomond  coyote-thistle)  are 
as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  predominant  threat  facing 
Eryngium  constancei  is  the  action 
planned  by  the  landowner  of  the 
species'  habitat  to  dredge  and  fill  Loch 
Lomond  lake,  the  only  known  habitat  for 
this  species.  The  portion  of  the  lake  bed 
dredged  and  HUed  in  1984  contained 
only  a  few  individuals  of  Eryngium 
constancei  in  the  summer  of  1985.  After 
the  landowner  graded  the  disturbed 
portion  of  the  bed  to  restore  its  original 
topography,  the  area  was  reseeded  with 
the  coyote-thistle  in  late  1985.  Lake 
County  biologists  observed  small, 
widely  scattered  individuals  in  the 
rehabilitated  area  in  late  May  1986.  The 
species,  which  abundantly  covers  the 
undisturbed  portion  of  the  lake  bed, 
flourished  in  the  disturbed  area  prior  to 
the  dredge  and  fill  action  in  1984. 
Consequently,  any  additional  dredging 
and  filling  of  the  vemal  lake  basin 
would  fill  part  of  the  lake,  deepen  the 
remaining  portion,  and  would  likely 
result  in  the  extinction  of  the  species. 

Although  in  the  emergency  mle  the 
Service  noted  that  approximately  85 
percent  of  the  lake  bed  remains  habitat 
for  the  plant,  an  inspection  of  the  vemal 
lake  on  September  16, 1985,  revealed 
that  ORV  use  has  impacted  nearly  all  of 
this  portion  of  the  lake  bed.  Moreover, 
hikers  walking  on  the  lake  bed  and 
routine  highway  maintenance  adjacent 
to  the  lake  impact  the  plant  and  its 
habitat.  Trash  dumped  on  the  lake  basin 
further  threatens  the  species. 

A  shallow  manmade  ditch  dug  from 
the  approximate  center  of  the  lake 
empties  through  the  outflow  of  the  lake. 
Cole  Creek,  to  the  north.  This  ditch  may 
reduce  the  potential  storage  of  the  Loch 
Lomond  lake,  resulting  in  a  more 
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ephemeral,  shallow  body  of  water, 
which  would  otherwise  flood  the  cabins 
and  road  surrounding  the  lake  in  the 
winter  and  spring.  Although  it  is 
unknown  whether  the  construction  of 
this  ditch  directly  impacted  Eryngium 
Constance!  in  the  past,  the  presence  of 
this  ditch  may  reduce  the  size  and 
quality  of  the  habitat  for  the  species. 

Prior  to  the  purchase  of  this  site  by  the 
current  owner,  the  Loch  Lomond  vernal 
lake  or  lake  bed  was  used  by  the 
adjoining  resort  for  baseball  (Crane  and 
Malloch  1985),  softball,  ice  skating, 
volley  ball,  horseback  riding,  picnicking, 
and  camping  (Frank  Mattina,  C.T. 
Enterprises,  pers.  comm..  May  27, 1986). 
The  Service  is  uncertain  what  effect 
these  activities  might  have  had  on  this 
plant  or  its  habitat. 

B.  Overutilization  for  Commercial, 
Recreational.  Scientific,  or  Educational 
Purposes 

Not  applicable  to  this  species. 

C.  Disease  or  Predation 

Although  it  is  unknown  whether 
grazing  by  livestock  occurs  within  the 
lake  bed,  the  Service  believes  the  effects 
of  such  grazing  would  be  negligible. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Although  Eryngium  constancei  was 
emergency  listed  as  an  endangered 
species  on  August  1, 1985,  this  rule 
expired  on  March  29, 1986.  The  species 
is  not  listed  by  the  State  of  California  at 
this  time,  although  it  has  been  formally 
proposed  for  endangered  status. 
Moreover,  because  the  species  is 
restricted  to  privately-owned  land, 
existing  laws  provide  limited  protection 
for  it. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

None  known  at  this  time. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Eryngium 
constancei  as  endangered.  Endangered 
as  opposed  to  threatened  status  is 
appropriate  because  of  the  threat  of 
physical  alternation  of  the  lake  bed,  the 
only  known  habitat  for  the  plant,  which 
would  likely  result  in  the  extinction  of 
Eryngium  constancei.  In  addition,  ORVs 
continue  to  use  the  lake  bed  and  trash 
dumping  remains  a  problem.  Hikers 
trampling  the  lake  basin  and  routine 
highway  maintenance  adjacent  to  the 
lake  also  impact  the  species.  Critical 


habitat  is  not  being  designated  at  this 
time  for  the  reasons  discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
determination  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time. 
Because  this  plant  is  highly  vulnerable 
(see  Factor  A  in  "Summary  of  Factors 
Affecting  the  Species"),  lacks  Federal 
protection  from  taking  on  non-Federal 
lands,  and  is  easily  accessible,  this 
finding  is  appropriate.  Listing  of  the 
species  as  endangered  publicizes  its 
rarity  and  can  make  the  plant  attractive 
to  collectors  of  rare  plants,  researchers, 
and  vandals.  Publication  of  precise 
maps  and  descriptions  of  critical  habitat 
in  the  Federal  Register  would  make  this 
herb  even  more  vulnerable  and  could 
contribute  to  the  decline  of  the  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered   . 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibition  against  collecting  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  (see  revision  at  51  FR  19926;  June  3, 
1986).  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  The  only  Federal  involvement 


anticipated  with  respect  to  the  listing  of 
Eryngium  constancei  is  the  issuance  of 
dredge  and/or  fill  permits  (33  CFR  Parts 
323  and  325)  by  the  U.S.  Army  Corps  of 
Engineers  for  the  vernal  lake  at  Loch 
Lomond  and  the  funding  by  the  Federal 
Highway  Administration  of  any 
maintenance  activities  for  State  Route 
175  affecting  the  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61  and 
17.62  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer-jt^for  sale  in 
interstate  or  foreign  Commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  endangered  plant  species 
under  certain  circumstances. 
International  and  interstate  trade  in 
Eryngium  constancei  is  not  known  to 
exist.  The  Service  anticipates  few  trade 
permits  would  ever  be  sought  or  issued 
because  the  species  is  not  common  in 
cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Federal  Wildlife  Permit 
Office,  U.S.  Fish  and  Wildlife  Service. 
Washington,  DC.  20240  (703/235-1903). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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list  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 


Authority:  Pub.  L  93-205.  87  Stat.  884:  Pub. 
L.  94-359,  90  Stat.  911:  Pub.  L.  95-632.  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225:  Pub.  L.  97- 
304,  96  Stat.  1411  (16  U.S.C.  1513  et  seq.]. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Apiaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  ttireatened 
plantB. 

***** 

(h) 


Species 

Hislohc 

range 

Sta«ui 

Whenisled 

Cnlicid 

habitat 

Special 

Sctonlfii.  name 

Convnon  nente 

ruls* 

• 
EryngkJfn  constancti. „ 

•                               • 

• 
U.SX  (CA).., 

• 

• 
• 

....  E 

• 

1S4E.  248 

• 

NA 

NA 

• 

•                               • 

• 

Dated:  November  28, 1986. 
P.  Daniel  Smith, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  86-28731  Filed  12-22-88;  8:45  am] 

BILUNQ  CODE  4310-8S-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Ttireatened  Status  for  ttie  Ringed 
Sawback  Turtle  (Graptemys  Oculifera) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Service  determines  the 
ringed  sawback  turtle  (Graptemys 
oculifera)  to  be  a  threatened  species. 
This  basking  turtle  is  found  only  in  the 
Pearl  River  system  of  Mississippi  and 
Louisiana.  It  seems  to  prefer  wide  sand 
beaches  and  a  narrow  chaimel  with  at 
least  moderate  current,  and 
characteristically  spends  many  hours 
basking  in  open  sunshine  on  logs  and 
debris  over  deep  water.  Some  of  its 
former  habitat  has  been  modified  by 
reservoir  construction  and  flood  control, 
while  other  areas  are  marginal  habitat 
due  to  water  quality  degradation  and 
corresponding  loss  of  its  molluscan  food 
supply.  Most  of  the  remaining  habitat  is 
threatened  by  flood  control  projects. 
This  determination  implements  the 
needed  protection  of  the  Endangered 
Species  Act  of  1973.  as  amended. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  January  22, 1987. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 


hours  at  the  Endangered  Species  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
Jackson  Mall  Office  Center,  Suite  316, 
300  Woodrow  Wilson  Avenue,  Jackson, 
Mississippi  39213. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Dennis  B.  Jordan  at  the  above 
address  (601/965-4900  or  FTS  49Q-4900). 
SUPPlfMENTARY  INFORMATION: 

Background 

The  ringed  sawback  turtle  was 
described  by  Baur  in  1890  as 
Malacoclemmys  oculifera  and  renamed 
Graptemys  oculifera  in  1893.  The  type 
specimens  were  a  group  of  turtles 
acquired  for  the  United  States  National 
Museum  by  Gustave  Kohn  and 
reportedly  came  from  Mandeville, 
Louisiana,  and  Pensacola,  Florida  (Cagle 
1953).  On  the  basis  of  a  1900  statement 
to  this  effect  by  George  E.  Beyer,  then 
Curator  of  the  Tulane  Museum,  Cagle 
said  they  were  probably  purchased  in 
the  French  Quarter  Market  in  New 
Orleans,  Louisiana.  Due  to  the  absence 
of  ringed  sawback  turtles  from 
collections  in  southern  Alabama  and 
Florida,  Cagle  considers  the  Pensacola 
record  to  be  erroneous,  although  Kohn 
had  accepted  the  locality  data  of  the 
individual  from  whom  the  purchase  was 
made.  The  Mandeville  record  is 
probably  from  the  Pearl  River,  26  miles 
to  the  east,  since  there  is  no  suitable 
habitat  near  Mandeville. 

The  ringed  sawback  turtle  is  a  small 
turtle  having  a  yellow  ring  bordered 
inside  and  outside  with  dark  olive- 
brown  on  each  shield  of  the  upper  shell 
or  carapace  and  a  yellow  undershell  or 
plastron.  The  head  has  a  large  yellow 
spot  behind  the  eye,  two  yellow  stripes 
from  the  orbit  backwards  and  a 


characteristic  yellow  stripe  covering  the 
whole  lower  jaw  (Cagle  1953).  Males 
grow  to  4  inches  (10  centimeters)  and 
females  to  7  inches  (18  cm)  in  plastron 
length. 

The  ringed  sawback  turtle's  habitat  is 
typically  riverine  with  a  moderate 
current  and  numerous  basking  logs.  The 
river  must  be  wide  enough  to  allow  sun 
penetration  for  several  hours.  Nesting 
habitat  consists  of  large,  high  sand  and 
gravel  bars  adjacent  to  the  river.  Good 
water  quality  is  necessary  for  the 
production  of  snails  and  other  mollusks 
on  which  the  ringed  sawback  turtle 
feeds.  This  basking  turtle  is  not  able  to 
inhabit  large  lake  areas  or  polluted 
waters. 

Information  from  herpetologists  and 
museum  curators  reflecting  several 
decades  of  sustained  collecting  effort,  as 
well  as  its  own  field  studies,  provided 
the  Service  with  strong  evidence  that 
this  species  is  restricted  to  the  main 
chaimels  of  the  Pearl  and  Bogue  Chitto 
Rivers  of  Mississippi  and  Louisiana.  No 
survey  respondent  had  recorded  the 
ringed  sawback  turtle  from  outside  this 
river  system.  Cagle  (1953)  examined  51 
specimens  taken  from  unspecified  sites 
on  the  Pearl  River  and  considered  the 
ringed  sawback  turtle  to  be  restricted  to 
the  Pearl  and  Bogue  Chitto  Rivers, 
noting  that  it  was  absent  from  streams 
to  the  east.  It  occurs  in  most  reaches  of 
the  Pearl  River  upstream  to  Neshoba 
County,  Mississippi  (Clibum  1971),  and 
in  the  Bogue  Chitto  River  upstream  to 
Franklinton,  Louisiana  (James  Dobie, 
Auburn  University,  personal 
communication).  The  Amite  and 
Tangipahoa  Rivers  to  the  west  appear  to 
have  suitable  habitat  but,  when 
searched,  have  not  produced  any 
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specimens  of  the  ringed  sawback  turtle. 
Clibum  (1971)  collected  37 
representatives  of  this  species  in  his 
study  of  Gmptemys  in  Mississippi,  and 
found  the  species  in  the  Pearl  River  up 
to  Neshoba  County.  He  concluded  that, 
in  Mississippi,  it  was  restricted  to  the 
mainstem  Peari  River. 

McCoy  and  Vogt  (1980)  established  14 
observation  stations  in  the  Pearl  River 
system  and  one  in  the  Wolf  River,  a 
small  coastal  stream  to  the  east.  They 
found  no  turtles  of  this  species  in  the 
Wolf  River.  In  the  Pearl  River  they 
observed  ringed  sawback  tiuiles  at  8 
stations,  with  20  or  more  individuals 
observed  at  two  of  these  stations.  These 
two  stations,  representing  population 
centers,  are  more  than  100  river  miles 
(rmi)  or  161  river  kilometers  (rkm)  apart. 
McCoy  and  Vogt  (1980)  established 
three  trap  sites  at  which  they  caught 
only  3  ringed  sawback  turtles  in  15  trap 
days.  At  these  same  stations,  Clibum 
(1971)  had  captured  21  individuals. 
McCoy  and  Vogt  (1980)  reported  one 
sight  record  and  one  other  casual 
observation  of  this  species  in  smaller 
tributary  streams  of  the  Pearl  River,  but 
the  Service  considers  these  reports  to  be 
very  doubtful  in  light  of  its  own  survey 
results. 

Service  biologists  in  1984  and  1985 
surveyed  various  river  reaches  in  the 
Pearl  River  from  Edinburg,  Mississippi, 
downstream.  In  one  river  reach 
upstream  they  identified  75  percent  of 
the  Gmptemys  as  G.  oculifera,  which 
compares  favorably  with  Chbiun's 
collections.  Comparing  CUbum's  data 
with  the  Service  survey  suggests  that  the 
ringed  sawback  turtle  population  has 
remained  stable  in  the  Pearl  River  above 
Ross  Bamett  Reservoir  and  in  a  reach  of 
the  Pearl  River  near  Monticello  and 
Columbia.  The  Service  survey  below 
Ross  Bamett  Reservoir  observed  only  41 
Graptemys  in  a  7-mile  (11.3-km)  reach, 
with  most  of  these  turtles  large  enough 
to  be  adults.  Cagle's  (1953. 1954)  studies 
indicated  a  population  comprised  of  80 
percent  juveniles.  Based  on  this 
comparison,  the  population  near  Jackson 
appears  to  be  declining.  Service  survey 
of  the  Pearl  River  at  Columbia  found  a 
river  reach  almost  devoid  of  any  turtle 
species.  While  the  ringed  sawback  turtle 
is  still  abundant  at  some  locales,  it  is 
almost  extirpated  from  some  other  river 
reaches,  with  little  evidence  of  a  healthy 
population  in  those  areas. 

Virtually  all  the  land  adjacent  to  the 
Pearl  and  Bogue  Chitto  Rivers  is 
privately  owned.  The  National  Park 
Service  administers  public  land  on  a 
short  river  reach  of  the  Pearl  above  Ross 
Bamett  Reservoir.  The  Service 
administers  Bogue  Chitto  National 


Wildlife  Refuge,  consisting  of  several 
thousand  acres  at  the  confluence  of  the 
Pearl  and  Bogue  Chitto  Rivers.  Pearl 
River  Valley  Management  District 
controls  Ross  Bamett  Reservoir,  the 
only  impoimdment  on  the  Pearl  River. 

The  Service  published  a  notice  of 
review  of  the  status  of  twelve  species  of 
tiuiles,  including  the  ringed  sawback 
turtle,  in  the  Federal  Register  on  June  6, 
1977  (42  FR  28903).  Seventy  percent  of 
those  responding  to  the  notice 
recommended  listing  the  ringed 
sawback  turtle  as  threatened.  One 
agency  conunented  that  the  available 
information  did  not  indicate  the  ringed 
sawback  warranted  protection.  Another 
agency  stated  that  it  considered  the 
most  significant  threat  to  basking  turtles 
to  be  wanton  shooting,  but  did  not 
address  the  ringed  sawback  specifically. 

Sununary  of  Comments  and 
Recommendations 

In  the  January  21, 1986,  proposed  rule 
(51  FR  2741]  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  mle.  Appropriate 
State  agencies,  coimty  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  were 
published  on  February  7, 1986.  in  the 
Clarion  Ledger  and  the  Jackson  Daily 
News:  on  February  8. 1986,  in  the 
Hattiesburg  American:  on  February  9, 
1986,  in  the  Bogalusa  Daily  News:  and 
on  Febmary  10. 1986,  in  the  Times 
Picayune,  and  all  notices  invited  general 
public  comment.  A  public  hearing  was 
not  requested.  The  Mississippi 
Department  of  Wildlife  Conservation, 
one  professional  biologist,  one 
pirofessional  organization,  and  one 
interested  individual  provided 
comments  in  support  of  the  proposal. 
One  professional  biologist  provided 
information  on  a  closely  related  species 
without  taking  a  position  on  the 
proposal.  No  other  comments  were 
received. 

Summary  of  Factors  Affecting  the 
Spedes 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  ringed  sawback  turtle 
[Graptemys  oculifera)  should  be 
classified  as  a  threatened  species. 

Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 


to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  Section  4(a)(1). 
These  factors  and  their  application  to 
the  ringed  sawback  tiutle  [Graptemys 
oculifera)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  survival  of 
the  ringed  sawback  turtle  is  presently 
threatened  by  habitat  modification  for 
flood  control  and  navigation.  The  ringed 
sawback  turtle  must  have  structures  on 
which  it  can  bask  and  be  safe  from 
predation,  and  it  must  have  suitable 
nesting  habitat.  These  structiires  are 
generally  logs,  snags,  and  other  debris 
commonly  occurring  in  streams. 
Navigation  and  flood  control  measures 
often  require  the  removal  of  logs,  snags, 
and  river  bars  to  facilitate  water  flows. 
Flood  control  projects  also  contribute  to 
sedimentation  in  do%vnstream  river 
reaches.  This  is  especially  tme  where 
flood  control  measures  consist  of 
floodplain  clearing  and  channelization 
of  tributary  streams  to  facilitate  water 
flow.  Increased  turbidity  and  siltation 
impact  the  snails  and  other  moUusks  on 
which  the  ringed  sawback  turtle  feeds. 

The  ringed  sawback  turtle  has  been 
impacted  by  habitat  modification  in  21 
percent  of  the  historic  range  in  the  Pearl 
River  by  construction  of  Ross  Bamett 
Reservoir.  30  rmi  (48  rkm).  West  Pearl 
channel  to  Bogalusa,  58  rmi  (93  rkm), 
and  the  floodplain  clearing  at  Jackson, 
Mississippi,  8  rmi  (13  rkm)  (U.S.  Army 
Corps  of  Engineers  1963).  Projects 
planned  or  authorized  by  the  Corps  of 
Engineers  (Corps)  will  impact  up  to  28 
percent  of  the  remaining  Pearl  River 
habitat.  These  planned  or  authorized 
projects  are:  (1)  a  navigation  channel  in 
the  East  Pearl  up  to  Picayime  (about  30 
rmi  or  48  rkm);  (2)  a  channel  5  feet  (ft) 
(1.5  meters  (m))  deep  from  Jackson  to 
Carthage  100  rmi  (161  rkm);  (3)  a  channel 
2  ft  (0.6  m)  deep  from  Carthage  to 
Edinburg.  28  rmi  (45  rkm);  (4)  Shoccoe 
Dam  (up  to  70  rmi  or  113  rkm);  and  (5)  a 
channel  3200  ft  (1000  m)  long  through  the 
Old  Jackson  Sanitary  Landfill.  In 
addition,  the  Corps  has  flood  control 
studies  on-going  or  planned  for  Pearl 
River  reaches  at  Slidell,  Louisiana,  and 
Pearlington,  Morgantown,  Monticello, 
Foxworth,  Columbia,  Carthage,  and 
Leake  Coimty,  Mississippi.  A  channel  is 
authorized  for  100  rmi  (161  rkm)  of  the 
Bogue  Chitto  River  and  flood  control 
studies  are  planned  for  Bogue  Chitto 
River  reaches  at  Franklinton,  Louisiana, 
and  Tylertown,  Mississippi.  This 
authorized  project  would  eliminate  the 
Bogue  Chitto  River  as  suitable  habitat 
for  the  ringed  sawback  turtle.  The  Corps 
has  flood  control  studies  on-going  or 
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planned  for  Canal  A  at  Pearl-FIowood, 
Caney  Creek.  Three-Mile  Creek,  Dry 
Creek,  Webb  Creek,  and  Sellers  Creek 
in  the  Pearl  River  basin. 

The  U.S.  Soil  Conservation  Service 
(1983)  has  constructed  25  watershed 
stmctures  and  49.5  mi  (80  km)  of 
drainage  ditches  in  the  Pearl  River 
basin,  and  is  continuing  this  type  of 
construction.  These  projects  impact  the 
ringed  sawback  turtle  by  increased 
sedimentation  from  drainage  ditches. 
Also,  where  these  ditches  drain 
agricultural  fields,  the  runoff  of 
pesticides  contributes  to  water  quality 
degradation. 

Legislation  has  been  introduced  to 
allow  local  funding  of  flood  control 
measures,  including  the  Edinburg  and 
Shoccoe  dams.  The  City  of  Jackson  has 
accomplished  some  flood  plain  clearing 
and  is  studying  the  feasibility  of  a 
parkway  levee  that  would  contain  flood 
waters  below  Ross  Bamett  Reservoir. 
County  supervisors  throughout  the  Pearl 
River  basin  have  proposed  numerous 
flood  control  measures. 

Impoundments  obviously  eliminate 
the  ringed  sawback  turtle's  required 
habitat  by  inundation.  Flood  control  and 
navigation  channel  modifications  in 
ringed  sawback  turtle  habitat  may 
eliminate  basking  sites  and  nesting  sites, 
change  water  flows,  harm  the  food 
source,  and  increase  turbidity  and 
siltation  to  the  detriment  of  the  ringed 
sawback  turtle.  Channel  modification  in 
tributary  streams  can  increase  turbidity 
and  siltation  in  the  Pearl  River  and 
impact  snails  and  mollusks.  Authorized 
and  planned  projects,  sand  and  gravel 
dredging,  and  the  result  of  navigation 
and  flood  control  studies  could  modify 
most,  if  not  all,  of  the  known  ringed 
sawback  turtle  habitat. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Wanton  shooting  (use  of  the 
basking  turtles  for  target  practice)  and 
collecting  pose  a  threat  to  the  ringed 
sawback  turtle.  This  threat  becomes 
more  serious  as  the  population  declines 
owing  to  impacts  of  habitat  alteration. 
The  threat  from  collecting  for  scientific 
and  educational  purposes  is  declining. 
In  previous  years,  relatively  large 
numbers  of  ringed  sawback  turtles  were 
collected  for  museums.  A  changing 
awareness  on  the  part  of  ma9y 
scientists  seems  to  be  reducing  this 
"jreat.  Collecting  for  commercial 
"purposes  is  a  more  serious  threat.  This 
very  attractive  turtle  is  advertised  for 
retail  sale  at  $28  each.  The  turtle  is  quite 
vulnerable  to  knowledgeable  collectors, 
who  can  seriously  decimate  a  local 
population  in  a  short  period  of 
collecting. 


C.  Disease  and  predation.  There  is  no 
known  threat  from  disease.  While  this 
species  is  subject  to  some  natiu^l 
predation,  the  only  serious  direct  threat 
is  wanton  shooting  as  discussed  in 
Factor  "B"  above.  The  alteration  of 
habitat  as  discussed  in  Factor  "A"  could 
make  the  ringed  sawback  turtle  more 
susceptible  to  natural  predators. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  ringed 
sawback  turtle  is  listed  as  endangered 
under  Mississippi  Department  of 
Wildlife  Conservation  Public  Notice 
2408.  Because  of  this  State  protection, 
the  Federal  Lacey  Act  applies  to  the 
taking  and  transportation  of  the  ringed 
sawback  turtle  from  Mississippi. 
Louisiana  does  not  recognize  the  ringed 
sawback  turtle  as  a  protected  species, 
thereby  increasing  the  difficulty  of 
enforcing  the  Lacey  Act  because  the 
capture  locale  must  be  proven.  Both 
states  require  permits  to  collect  the 
ringed  sawback  turtle  for  scientific 
purposes,  but  compliance  is  extremely 
difficult  to  enforce.  The  loss  or 
alteration  of  habitat  is  the  greatest 
threat  to  the  ringed  sawbadc  turtle,  but 
previous  regulations  did  not  require 
consideration  of  this  species  during 
project  planning.  Listing  under  the 
Endangered  Species  Act  provides 
additional  protection  through  sections  7 
and  9  of  the  Act  and  throu^  the 
recovery  process. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Water 
quality  degradation  also  poses  a  serious 
threat  to  the  ringed  sawback  turtle.  This 
impact  includes  bioaccumulation  of 
toxic  materials  and  the  loss  of  food 
organisms.  The  total  effects  of  pollution 
and  siltation  upon  the  ringed  sawback 
turtles  themselves  have  not  been 
documented.  However,  the  effects  on 
snails  and  other  mollusks  are  well 
documented,  and  this  group  of 
organisms  is  the  primary  food  source  of 
the  ringed  sawback  turtle.  Thus,  water 
quality  degradation  can  reduce  or 
eliminate  the  turtle's  food  supply.  The 
reduced  population  of  ringed  sawback 
turtles  in  river  reaches  that  have 
otherwise  suitable  habitat,  but  are 
polluted  from  some  source,  tends  to 
support  this  conclusion. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  futxu-e  threats  faced  by  this 
species  in  determining  to  make  this  mle 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  ringed 
sawback  turtle  as  threatened.  A 
threatened  species  is  any  species  which 
is  likely  to  become  an  endangered 
species  within  the  foreseeable  futiu% 


throughout  all  or  a  significant  portion  of 
its  range.  Threatened  status  was  chosen 
because,  even  though  the  Pearl  River 
population  of  ringed  sawback  turtles 
appears  presently  stable,  the  potential 
modification  of  the  Pearl  River  for  flood 
control  appears  to  pose  serious  threats 
to  the  species'  survival.  Endangered 
status  is  not  appropriate  because  the 
species  is  not  faced  with  imminent 
extinction,  unless  the  Pearl  River  is 
modified  greatly.  Critical  habitat  is  not 
being  proposed  for  the  reasons 
discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
pmdent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
pmdent  for  this  species  at  this  time. 
There  are  two  good  population  centers 
in  the  Pearl  River  and  to  designate  these 
as  critical  habitat  would  make  this 
species  more  susceptible  to  collectors  as 
discussed  under  Factor  "B"  in  the 
"Summary  of  Factors  Affecting  the 
Species."  Publication  of  critical  habitat 
descriptions  would  make  this  species 
even  more  vulnerable  and  increase  law 
enforcement  problems.  All  involved 
parties  will  be  notified  of  the  location 
and  importance  of  protecting  this 
species'  habitat.  Protection  of  this 
species'  habitat  will  be  addressed 
through  the  recovery  process  and 
through  the  section  7  jeopardy  standard. 
Therefore,  it  would  not  be  pmdent  to 
determine  critical  habitat  for  the  ringed 
sawback  turtle  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
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that  is  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  (see  revision  at  51  FR  19926;  June  3, 
1986).  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Expected  Federal  involvement  with 
the  ringed  sawback  turtle  includes  U.S. 
Army  Corps  of  Engineer  projects  for 
flood  control  and  navigation,  activities 
permitted  by  the  Corps,  and  Soil 
Conservation  Service  (SCS)  watershed 
projects.  The  lower  Pearl  River  requires 
maintenance  dredging  for  navigation. 
Corps  projects  and  plans  for  flood 
control  include  significant  Peari  River 
reaches  from  Edinburg  to  the  Mississippi 
coast  and  most  of  the  Bogue  Chitto  River 
in  Louisiana  and  Mississippi.  The  SCS 
has  at  least  10  watershed  projects 
planned  or  in  operation  within  the  Pearl 
River  basin. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 


possess,  sell.  delivsfTB^rry.  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22. 
17.23.  and  17.32.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Regulation  Promulgation 

PART  17— (AMENDED] 

Accordingly.  Part  17.  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884:  Pub. 
L.  94-359.  90  Stat.  911;  Pub.  L.  95-632.  92  Stat. 
3751:  Pub.  L.  96-159,  93  Stat.  1225:  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq). 

2.  Amend  %  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
Reptiles,  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

§  17.1 1    Endangered  and  threatened 
wMdUfe. 

***** 

(h)  *  *  • 


SPKM 

Vertebral* 

erKtongered  or 
threetened 

S«alM 

Whan  Hslsd 

CfibCM 
rwMM 

Convnon  nwm 

Scionfenic  nwTW 

Ihitonc  wiQ* 

SpkM 
nilM 

Reptiles 

Turtle,  rmged  Mwback 

• 

•                               • 
_  U  S  A  (LA.  MS) 

• 

Emm _... 

• 

.  T 
• 

• 
249 

NA 

NA 

•                               • 

•                                 • 

Dated:  November  28. 1986. 
P.  Daniel  Smith. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  86-28732  Filed  12-22-86:  8:45  am) 
MLUNQCOOC  4310-SS-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  86-ASO-25] 

Proposed  Alteration  of  Federal 
Airways— GA  and  AL 

agency:  Federal  Aviation 
Administratioft^fFAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  descriptions  of  two  Federal 
Airways  in  the  states  of  Georgia  and 
Alabama  to  correct  a  potentially 
confusing  situation  that  exists  with  two 
unrelated  airway  segments. 

DATES:  Comments  must  be  received  on 
or  before  January  8, 1987. 

addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Southern  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  86- 
A80-25,  Federal  Aviation 
Administration.  P.O.  Box  20636,  Atlanta, 
Ga  30320. 

The  official  docket  may  be  examined 
in.  the  Rules  Docket  Weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue.  §W.,  Washington.  DC. 

An  infwmal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Dvision.  | 

FOR^URTHER  INFORMATION  CONTACT! 

Wiljiam  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Oprations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9250. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conmients 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-ASO-25."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
-specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
coments  submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUtyofNPRM'8 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  F*ublic  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Federal  Airways  V-311  and  V- 
168.  In  concert  with  the  FAA's  policy  of 


eliminating  alternate  airways.  Federal 
Airway  V-51W  between  Corce 
Intersection,  GA,  and  Hinch  Mountain, 
TN,  was  renumbered  V-311.  That  action 
resulted  in  V-311  having  two  starting 
and  two  ending  points  that  are  logically 
unrelated.  This  action  proposes  to 
resolve  this  potentially  confusing 
situation  by  extending  V-168  from  La 
Grange,  GA,  along  one  of  the  unrelated 
V-311  segments  to  Wiregrass.  AL.  V-311 
would  therefore  no  longer  exist  between 
these  two  points.  Section  71.123  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.63 
dated  January  2, 1986. 

The  FAA  has  determined  that  his 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationaNy  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
Airways. 

The  Proposed  Amendment 

.PART  71— [AMENDED] 

Accordingly,  pursutmt  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  foUows; 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854: 49  U.S.C.  106(8) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

§71.123    lAmended] 

2.  Section  71.123  is  amended  as 
foUows: 


raHaral    Dooiatar    /    Vnl      R1      Kin     OAO.    I    T..«..Jr 
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I     O I 


Fedawl  Regh— r  /  Vol.  51.  No.  246  /  Tuesday.  December  23.  1966  /  Proposed  Rules 


Federal  Register  /  Vol.  51.  No.  246  /  Tuesday.  December  23.  1986  /  Proposed  Rules  45913 


V-ni     lAmendad) 

By  removing  the  words  "From  Wiregrass, 
AL.  via  INT  Wiregrass  002'  and  La  Grange. 
GA.  191*  radials:  to  La  Grange." 

V-liS    |Revised| 

From  Vulcan,  AL;  La  Grange.  GA;  INT  La 
Grange  19TT(190'M)  and  Wiregrass.  AL. 
002'T(3eo'M)  radials:  to  Wiregrass. 

issued  in  Washington,  DC.  on  December  16. 
1986. 

Harold  H.  Downey. 

Acting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 
|FR  Doc.  86-28679  Filed  12-22-86:  8:45  am| 
MLUNG  CODE  4910-13-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  580 
[Docket  No.  86-291  * 

Filing  of  Service  Contracts  and 
Availability  of  Essential  Terms 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Availability  of  findings  of  no 
signiflcant  impact. 

summary:  The  Commission  has 
completed  an  environmental  assessment 
of  a  proposed  rule  in  Docket  No.  86-29 
and  found  that  its  resolution  of  this 
proceeding  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

DATES:  Petitions  for  review  are  due  on 
or  before  )anuary  2, 1987. 
ADDRESS:  Petitions  for  review  (Original 
and  15  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission.  1100  L  Street.  NW., 
Washington.  DC  20573. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Meyer,  Office  of  Special 
Studies.  1100  L  Street.  NW.,  Washington, 
DC  20573.  (202)  523-5835. 
SUPPI^MENTARY  INFORMATION:  Upon 
completion  of  an  environmental 
assessment,  the  Federal  Maritime 
Commission's  Office  of  Special  Studies 
has  determined  that  Docket  No.  86-29 
will  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4321  et  seq., 
and  that  preparation  of  an 
environmental  impact  statement  is  not 
required. 

In  Docket  No.  86-29  the  Commission 
proposes  to  amend  its  rules  governing 
service  contract  recordkeeping.  The 
proposed  rule  would  require  ocean 
common  carriers  and  conferences  to 
maintain  service  contract  records  in  the 
United  States  in  an  organized,  readily 
accessible  manner:  to  identify  the 


location  of  records  and  recordkeeperfs); 
and  to  produce  service  contract  records 
within  IS  days  from  the  date  of  a 
Commission  request. 

This  Finding  of  No  SigniTicant  Impact 
(FONSI)  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR 
504.6(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
on  request  from  the  Office  of  the 
Secretary.  Room  11101.  Federal 
Maritime  Commission.  Washington,  DC 
20573.  telephone  (202)  523-5725. 

By  the  Commission. 
)o8eph  C.  Polking, 

Secretary. 

(FR  Doc.  86-2B701  Filed  12-22-86:  8:45  am) 

WLUNQ  COOC  STSO-AI-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,61  and  69 

[CC  Docket  No.  86-467;  FCC  86-537] 

Regulation  of  Small  Telephone 
Companies 

AGENCY:  Federal  Communications 
Commission  (FCC). 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  initiates  a 
rulemaking  proceeding  which  proposes 
to  reduce  the  administrative  and 
regulatory  burdens  on  small  telephone 
companies.  The  United  States 
Telephone  Association  petitioned  the 
Commission  to  institute  this  rulemaking 
in  order  to  further  reduce  the  burdens  on 
small  telephone  companies. 
DATES:  Comments  due  on  or  before 
January  26. 1987  and  reply  comments 
due  on  or  before  February  25, 1987. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554; 

FOR  FURTHER  INFORMATION  CONTACT 

Carolyn  J.  Veal.  Tariff  Division, 
Common  Carrier  Bureau.  (202)  632-6917 
or  Dan  Grosh,  (202)  632-6387. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  CC  Docket  No. 
86-467,  adopted,  December  4, 1986  and 
released  December  12, 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
Copy  Contractor,  International 


Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Sununary  of  Notice  of  Proposed 
Rulemaking 

1.  On  February  18, 1986  the  United 
States  Telephone  Association  (USTA) 
nied  a  Petition  for  Rulemaking  (USTA 
Petition)  which  requested  that  the 
Commission  institute  a  rulemaking 
proceeding  to  reduce  the  administrative 
and  regulatory  burdens  on  small 
telephone  companies  (defined  by  USTA 
as  those  which  serve  20,000  or  fewer 
access  lines)  and  to  amend  Part  61  of  the 
Commission's  Rules,  especially  with 
regard  to  the  tariff  support  provisions  in 
S  61.38  of  the  Commission's  Rules,  47 
CFR  61.38.  as  applied  to  interstate 
access  tariffs. 

2.  USTA's  Petition  specifically 
requested  that  the  Commission  declare 
small  local  exchange  carriers  (LECs) 
non-dominant  with  respect  to  their 
traffic-sensitive  access  tariffs  and 
accord  them  the  streamlined  regulation 
applicable  to  non-dominant  carriers, 
that  is,  the  tariff  filings  would  be 
presumptively  lawful,  could  be  filed  on 
14  days'  notice  and  need  not  be 
accompanied  by  extensive  economic 
cost  support  data. 

3.  The  Commission's  present  rules 
allow  small  telephone  companies  to 
avoid  all  direct  access  tariff  filing 
burdens  by  participating  in  the 
voluntary  cost  and  revenue  pools 
associated  with  the  access  tariff  filed  by 
the  National  Exchange  Carrier 
Association  (NECA).  NECA  calculates 
and  files  rates  based  on  overall  pool 
costs  of  over  1200  local  companies,  who 
in  turn  share  in  pool  revenues  in 
proportion  to  their  costs.  The 
Commission  reviews  the  NECA  rates  as 
it  does  rates  in  other  access  tariffs. 

4.  The  Commision  proposes  a 
proposal  developed  by  USTA  which 
allows  a  small  companies  to  qualify  for 
reduced  regulation  if  it  files  rates  which 
in  the  first  year  use  the  amount  of  the 
company's  most  recent  settlement  from 
the  NECA  Pool  or  the  company's  most 
recent  cost  study.  Any  subsequent  filing 
would  be  required  to  propose  rates 
using  the  company's  most  recent  cost 
study,  most  recent  average  schedule 
settlement,  or  the  most  recent  average 
schedule  rate  developed  by  NECA.  The 
Commission  recognizes  that  there  will 
be  some  lag  in  the  process  of  rate-setting 
because  the  rates  would  be  based  on 
past  rather  than  projected  date,  but  does 
not  anticipate  any  systematic  bias 
upward  since  the  lag  should  be 
corrected  at  the  company's  next  cost 
study  or  the  next  average  settlement 


calculation.  The  Commission  believes 
that  such  an  approach  will  be  both  rate 
neutral,  that  is,  reasonable  since  the 
rates  are  based  on  the  company's  own 
costs  and  pooling  neutral,  neither 
encouraging  nor  discouraging 
participation  in  the  NECA  pools. 

5.  In  addition,  the  Commission 
proposes  rule  changes  which  would 
allow  small  companies  to  reduce  the 
burdens  of  filing  tariff  terms  and 
conditions.  The  Commission  proposes  to 
direct  NECA  to  file  a  simplified  access 
tariff  for  small  carriers  which  would 
contain  only  tariff  terms  and  conditions. 
A  small  carrier  could  then  indicate  its 
rates  for  the  services  it  offers  in  a 
separate  rate  schedule  filing,  referring  to 
the  terms  and  conditions  applicable  to 
those  services.  The  Commission 
believes  that  this  further  step  beyond 
the  USTA  proposal  should  further 
reduce  the  burdens  upon  small  carriers 
not  only  by  minimizing  additional 
administrative  costs,  but  also  by  giving 
the  carriers  rate  flexibility. 

6.  The  USTA  proposal  only  deals  with 
the  costs  of  access.  In  order  to  set 
access  rates,  the  carrier  must  also 
calculate  its  demand.  Because  the 
Commission  proposes  to  have  the 
carriers  calculate  their  costs  based  on 
past  year  costs,  it  also  proposes  to  have 
the  carriers  use  past  demand  to  set 
access  rates.  This  should  produce  a 
further  reduction  in  tariff  filing  burdens 
since  the  carriers  will  not  be  required  to 
project  figures  into  the  future  period  in 
which  the  rates  will  be  in  effect. 

7.  Because  both  the  cost  and  demand 
figures  should  be  actual  figures,  the 
issues  presented  by  such  filings  should 
be  greatly  reduced.  Although  the  rates 
will  be  somewhat  inaccurate,  because 
they  would  not  reflect  changed 
cinmmstances,  filings  for  the  next  period 
should  correct  this  distortion.  For  Uiose 
reasons,  the  Commission  proposes  that 
small  company  filings  which  use  actual 
past  period  cost  and  demand  figures  or 
average  schedules  to  compute  access 
tariff  rates  be  considered  prima  facie 
reasonable.  Such  rates  would  not  be 
suspended  absent  a  substantial  showing 
that  the  rates  are  unreasonable,  that 
there  would  not  be  any  practical  or 
sufficient  opportunity  to  correct  the 
unreasonable  rates  in  a  subsequent 
filing,  and  that  irreparable  injury  would 
result. 

8.  Rates  based  on  historical  costs  and 
demand  or  average  scheduled  also 
would  not  present  the  concern  that  the 
rates  could  exceed  the  allowed  rate  of 
return  because  of  faulty  projections. 
Subsequent  filings  based  upon  current 
costs  and  demand,  or  revised  average 
schedules,  should  automatically  correct 
the  rates.  For  this  reason,  the 


Commission  also  proposes  to  eliminate 
the  data  filing  requirements  and  the 
liability  for  automatic  refunds 
established  in  Docket  84-600  for  small 
companies  that  elect  to  use  this 
approach. 

9.  In  addition  to  the  USTA  proposal, 
as  modified  by  USTA  and  as  expanded 
above,  the  Commission  is  also  proposing 
other  approaches  to  reducing  small 
telephone  company  burdens. 

10.  The  Commission  is  proposing  to 
further  reduce  the  burdens  on  small 
telephone  companies  by  reducing  the 
frequency  of  access  tariff  filings. 
Currently,  each  company  filing  an 
access  tariff  is  required  to  file  new  rates 
annually  based  upon  studies  of  costs 
and  demands  for  the  most  recent  year 
and  for  the  future  year.  The  Commission 
proposes  that  small  company  filings  be 
required  only  every  other  year, 
coinciding  with  the  beginning  of  the  84- 
800  accounting  period.  Small  companies 
would  retain  the  option  of  filing 
revisions  within  the  two-year  period,  but 
there  would  be  no  requirement  that  they 
do  so. 

11.  The  proposal  that  the  small 
telephone  companies  file  in  alternate 
years  is  independent  of  whether  the 
companies  use  historical  costs  and 
demand  calculations  as  discussed 
above.  Small  companies  electing  to  use 
hisforical  costs  would  not  be  subject  to 
automatic  refund  liabilities.  Thus,  the 
Commission  is  willing  to  accept 
comment  on  a  longer  interval  between 
filings  for  those  companies. 

12.  The  Commission  also  believes  that 
it  is  desirable  to  establish  a  threshold 
for  treatment  as  a  small  telephone 
company  of  50,000  lines.  A  threshold  of 
50,000  lines  would  conform  the 
definition  in  this  area  with  the  existing 
50,000  line  threshold  used  for 
determining  eligibility  for  the  small 
company  contributions  from  the 
Universal  Service  Fund.  The 
Commission  proposes  that  this  threshold 
be  applied  at  the  study  level  area,  rather 
than  at  the  narrower  exchange  level  or 
the  wider  holding  company  level, 
consistent  with  the  definition  in  the 
Separations  Manual  for  purposes  of  the 
Universal  Service  Fund. 

13.  The  Commission  declined  to  find 
the  small  telephone  companies  non- 
dominant  at  this  time  because  the 
companies  continue  to  have  the  ability 
and  incentive  to  file  excessive  access 
rates. 

14.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 

§  1.1231  of  the  Commission's  rules,  47 
CFR  1.231,  for  rules  governing 
permissible  ex  pai^e  contacts.  , 

15.  The  collection  of  information 
requirement  contained  in  this  proposed 


rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  wishing  to 
comment  on  this  collection  of 
information  requirement  should  direct 
their  comments  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
Attention:  Desk  Officer  for  Federal 
Communications  Commission. 

16.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  603.  this 
proceeding  will  not  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  local  exchange  carriers  do 
not  qualify  as  small  entities  because 
they  have  a  monopoly  regarding  the 
provision  of  ubiquitious  access  to  the 
subscribers  in  their  service  area. 

17.  Pursuant  to  applicable  procedures 
set  forth  in  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  January  26, 1987, 
and  reply  comments  on  or  before 
February  25, 1987.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding. 

Ordering  Clause 

18.  Accordingly,  it  is  ordered,  that 
pursuant  to  the  authority  contained  in 
sections  2(a),  4(i),  4(j),  201-205.  and  403 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  152(a),  154(i).  154(j). 
201-205  and  403,  a  rulemaking  is 
instituted  to  determine  whether  it  would 
be  in  the  pubUc  interest  to  reduce  the 
administrative  and  regulatory  burdens 
on  small  telephone  companies  and 
amend  the  Commission's  Rules  as 
indicated  at  the  end  of  this  document. 

List  of  Subjects 

47  CFR  Part  1 

Communications  common  carrier. 
Practice  and  procedure.  Petitions. 

47  CFR  Part  61 

Communications  common  carrier. 
Tariffs. 

47  CFR  Part  69 

Communications  common  carrier. 
Access  charges.  Reporting  and 
recordkeeping  requirements.  Telephone. 

Parts  1,  61,  and  68  of  Title  47  of  the 
Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  Part  1 
would  continue  to  read  as  follows: 


45914 Federal  Register  /  Vol.  51.  No.  246  /  Tuesday.  December  23.  1986  /  Proposed  Rules 


Authority:  Sees.  4.  303.  48  Stat.  1066. 1062. 
as  amended;  47  U.S.C.  154.  303. 

2.  Sec.  1.773  is  proposed  to  be 
amended  by  adding  paragraph  (a)(l](iii) 
to  read  as  follows: 

§  1.773    Petitions  for  suspension  or 
r«|ection  of  new  tariff  filings. 

(a)  •  *  • 

(1)  *  *  * 

(iii)  For  the  purpose  of  this  section, 
any  tariff  filing  by  a  local  exchange 
carrier  Hied  pursuant  to  the 
requirements  of  §  61.39  will  be 
considered  prima  facie  lawful  and  will 
not  be  suspended  by  the  Commission 
unless  the  petition  requesting 
suspension  shows  that  the  cost  and 
demand  studies  or  average  schedule 
information  was  not  provided  upon 
reasonable  request.  If  such  a  showing  is 
not  made,  then  the  filing  will  be 
considerecLprima  facie  lawful  and  will 
not  be  suspended  by  the  Commission 
unless  the  petition  requesting 
suspension  shows  each  of  the  following: 

(A)  That  there  is  a  high  probability  the 
tariff  would  be  found  unlawful  after 
investigation; 

(B)  That  any  unreasonable  rate  would 
not  be  corrected  in  a  subsequent  filing; 

(C)  That  irreparable  injury  will  result 
if  the  tariff  filing  is  not  suspended;  and 

(D)  That  the  suspension  would  not 
otherwise  be  contrary  to  the  public 
interest. 


PART  61— TARIFFS 

3.  The  authority  citation  for  Part  61 
would  continue  to  read  as  follows: 

Authority:  Sec.  4,  48  stat  1066.  as  amended: 
47  U.S.C.  154. 

4.  Section  61.12  is  proposed  to  be 
amended  by  redesignating  existing 
paragraphs  (e)  and  (f)  as  new 
paragraphs  (H  and  (g).  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§61.12    Carriers. 

*         •         ♦         *         • 

(e)  Local  Exchange  Carrier. 

A  telephone  company  that  provides 
telephone  exchange  service  as  defined 
in  section  3(r)  of  the  Communications 
Act  of  1934. . 


5.  Section  61.33  is  proposed  to  be 
amended  by  redsignating  existing 
paragraphs  (bHd)  as  paragraphs  (c)-{e). 
revising  newly  redesignated  paragraph 
(c)  new  paragraph  (b)  to  read  as  follows: 

§  61.33    Letters  of  transmittaL 

•         *         *         •         • 

(b)  In  addition  to  the  requirements  set 
forth  in  (a),  any  local  exchange  carrier 
choosing  to  file  an  Access  Tariff  under 


S  61.39  must  include  in  the  transmittal 
(1]  a  summary  of  the  fling's  basic  rates, 
terms  and  conditions;  (2)  a  statement 
concerning  whether  any  prior 
Commission  facility  authorization 
necessary  to  the  implementation  of  the 
tariff  has  been  obtained;  and  (3)  a 
statement  that  the  Tiling  is  made 
pursuant  to  §  61.39. 

(c)  In  addition  to  the  requirements  set 
forth  in  (a)  and  (b).  the  letter  of 
transmittal  must  specifically  reference 
by  number  any  special  permission 
necessary  to  implement  the  tariff 
publication.  Special  permission  must  be 
granted  prior  to  the  filing  of  the  tariff 
publication,  and  may  not  be  requested 
in  the  transmittal  letter. 
***** 

6.  Section  61.38  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  61.38    Supporting  Information  to  l>e 
submitted  witti  letters  of  transmittal. 

(a)  Scope.  This  section  applies  to 
dominant  carriers  whose  gross  annual 
revenues  exceed  $500,000  for  the  most 
recent  12  month  period  of  operations  or 
are  estimated  to  exceed  $500,000  for  a 
representative  12  month  period.  Local 
exohange  carriers  serving  50,000  or 
fewer  access  hnes  may  submit  Access 
Tariff  filings  pursuant  to  either  this 
section  or  §  61.39.  However,  the 
Commission  may  require  any  carrier  to 
submit  such  information  as  may  be 
necessary  for  review  of  a  tariff  Hling. 
***** 

7.  Section  61.39  is  proposed  to  be 
added  as  follows: 

§  61.39    Optional  supporting  Information  to 
be  submitted  witfi  letters  of  transmittal  for 
Access  Tariff  filings  by  local  excfiange 
carriers  serving  50,000  or  fewer  access 
lines. 

(a)  Scope.  This  section  provides  for  an 
optional  method  of  filing  for  any  local 
exchange  carrier  who  elects  to  issue  its 
own  Access  Tariff  and  who  serVe  50,000 
or  fewer  access  lines  in  a  study  area  as 
determined  under  §  67.611  of  the 
Commission's  Rules.  However,  the 
Commission  may  require  any  carrier  to 
submit  such  informatioin  as  may  be 
necessary  for  review  of  a  tariff  filing. 

(b)  Explanation  and  data  supporting 
tariff  changes.  The  material  to  be 
submitted  for  either  a  tariff  change  or  a 
new  tariff  which  affects  rates  or  charges 
must  include  an  explanation  of  the  filing 
in  the  transmittal  as  required  by  §  61.33. 
The  basis  for  ratemaking  must  comply 
with  the  following  requirements.  It  is  not 
necessary  to  submit  this  supporting  data 
at  the  time  of  the  filing.  However,  Uie 
local  exchange  carrier  shoul^d  be 
prepared  to  submit  the  date  promptly 


upon  reasonable  request  by  the 
Commission  or  interested  parties. 

(1)  For  a  tariff  change,  the  local 
exchange  carrier  which  is  a  cost 
schedule  carrier  must  propose  rates 
based  on  the  following: 

(i)  For  the  first  year,  a  cost  of  service 
study  for  all  elements  for  the  most 
recent  12  month  period  with  related 
demand  for  the  same  period. 

(ii)  For  subsequent  filings,  a  cost  of 
service  study  for  all  elements  for  the 
total  period  since  the  local  exchange 
carrier's  last  annual  filing,  with  related 
demand  for  the  same  period. 

(2)  For  a  tariff  change,  the  local 
exchange  company  which  is  an  average 
schedule  carrier  must  propose  rates 
based  on  the  following: 

(i)  For  the  first  year,  the  local 
exchange  carrier's  most  recent 
settlement  from  the  National  Exchange 
Carrier  Association  pool. 

(ii)  For  subsequent  filings,  the  local 
exchange  carrier's  most  recent  average 
schedule  settlement  or  the  most  recent 
average  schedule  rates  development  by 
the  National  Exchange  Carrier 
Association,  whichever  is  most  recent. 

(c)  Maximum  allowable  rate  of  return. 
Local  exchange  carriers  filing  tariffs 
under  this  section  are  not  required  to 
comply  with  §  §  65.700  through  65.703» 
inclusive,  of  the  Commission's  Rules. 
However,  costs  must  be  calculated 
based  on  the  local  exchange  carrier 
prescribed  rate  of  retuiii  applicable  ta 
the  period  of  the  cost  study  required  in 
paragraph  (b)  of  this  section. 

PART  69— ACCESS  CHARGES 

8.  The  authority  citation  for  Part  69 
would  continue  to  read  as  follows: 

Authority:  Sees.  4.  201.  202.  203.  205,  218, 
403.  48  Stat.  1066. 1070. 1072.  1077, 1094.  as 
amended;  47  U.S.C.  154.  201.  203.  205.  218.  403. 
unless  otherwise  noted. 

9.  Section  69.3  is  proposed  to  be 
amended  by  revising  paragraph  (a]  to 
read  as  follows: 

§  69.3    Filing  of  access  service  tariffs. 

(a]  A  tariff  for  access  service  shall  be 
filed  with  this  Commission  for  an  annual 
period.  Such  tariffs  shall  be  filed  so  as  to 
provide  a  minimum  of  90  days  notice 
with  a  scheduled  effective  date  of 
January  1.  A  tariff  for  access  service 
provided  by  telephone  companies  with 
50.000  lines  or  fewer  in  a  study  area,  as 
determined  under  Section  67.611  of  this 
chapter,  may  be  filed  for  a  biennial 
period,  with  a  minimum  of  90  days 
notice,  to  begin  on  January  1  of  any  odd- 
numbered  year.  For  purposes  of 
computing  end  user  charge  access 
elements  and  carrier's  carrier  charges 
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other  than  for  the  Carrier  Common  Line 
element  to  be  effective  on  January  1  of 
any  even-numbered  year,  the 
association  may  propose  rate  changes 
based  upon  statistical  methods  which 
represent  a  reasonable  equivalent  to  the 
cost  support  information  otherwise 
required  under  Part  61  of  this  chapter. 
-***** 

10.  Section  69.603  is  proposed  to  be 
amended  by  adding  new  paragraph  (c) 
to  read  as  follows: 

§  69.603    Association  functions. 

***** 

(c)  The  association  shall  eflso  prepare 
and  file  an  access  charge  tariff 
containing  terms  and  conditions  for 
access  service  and  a  form  for  the  filing 
of  rate  shedules  by  telephone  companies 
that  choose  to  reference  these  terms  and 
conditions  while  filing  their  own  access 
rates. 

Federal  Communications  Commission. 

WiUiam ).  Tricarico, 

Secretary. 

|FR  Doc.  86-28763  Filed  12-22-86;  8-45  am] 

BILLMIO  CODE  6712-01-M 


47  CFR  Parts  31  and  32 
(CC  Docket  86-322;  RM  4966] 

Common  Carrier  Services;  Petition  of 
ttte  {Mountain  States  Telephone  and 
Telegraph  Co.,  Northwestern  Bell 
Telephone  Co.  and  Pacific  Northwest 
Bell  Telephone  Co. 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  has  decided 
to  issue  a  Notice  of  Proposed 
Rulemaking  to  amend  §S  31.235  and 
31.607  of  Part  31  in  response  to  the 
Petition  of  the  Mountain  States 
Telephone  and  Telegraph  Company, 
Northwestern  Bell  Telephone  Company 
and  Pacific  Northwest  Bell  Telephone 
Company. 

DATES:  Comments  are  due  by  January 
26. 1987;  reply  Comments  are  due  by 
February  2. 1987. 

ADOltESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  T.  Curry.  Accounting  Systems 
Branch,  Accounting  and  Audits  Division, 
Common  Carrier  Bureau,  (202)  634-1861. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  July  29. 
1986,  and  released  August  8. 1986. 


The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW,  Suite 
140  Washington,  DC  20037. 

Summary  of  Notice  of  Proposed 
Rulemaking 

On  April  11, 1985,  The  Mountain 
States  Telephone  and  Telegraph 
Company  (MTN),  Northwestern  Bell 
Telephone  Company  (NWB)  and  Pacific 
Northwest  Bell  'Telephone  Company 
(PNB)  filed  a  petition  for  rulemaking  to 
amend  §§  31.235  and  31.607  of  Part  31  of 
our  Rules  (Uniform  System  of  Accounts 
for  Class  A  and  Class  B  Telephone 
Carriers).  The  requested  amendments 
would  permit  (1)  the  expensing  of  costs 
related  to  the  installation  and  removal 
of  coin  stations,  including  premises 
wiring  (station  coimections)  and  (2) 
amortization  of  the  embedded 
investment  in  coin  station  premises 
wiring  over  one  year. 

Currently  the  Rules  require  that  the 
original  cost  of  public  telephone 
equipment  and  the  original  cost  of 
premises  wiring  installed  for  use  by 
public  telephones  shall  be  capitalized 
and  recorded  in  Account  235,  Public 
Telephone  Equipment.  Expenses 
associated  with  this  equipment  are 
recorded  in  Account  607,  Repairs  of 
Public  Telephone  Equipment.  The 
Petitioners  claim  that  signiflcant  and 
growdng  competition  now  exists,  and 
that  increasing  numbers  of  telephone 
company  coin  stations  are  being 
removed  and  replaced  by  customer 
provided  coin  stations.  As  a  result, 
telephone  company  coin  stations  are 
being  removed  before  the  cost  of 
installation  is  fully  recovered.  They 
maintain  that  the  Commission's  premise 
for  capitalization  is  no  longer  valid  and 
that  the  installation  cost  should  be 
expensed  because  cost  recovery  from 
futuire  users  is  no  longer  assured.  The 
Petitioners  also  request  that  embedded 
costs  of  installation  be  amortized  over 
one  year  because  the  expected  life  of 
the  asset  has  been  shortened  and  this 
approach  is  similar  to  the  treatment 
prescribed  for  ordinary  station 
connection  costs. 

In  the  case  of  semi-public  locations 
there  may  be  a  cost-causative  customer 
from  whom  costs  may  be  immediately 
recovered.  Accordingly  we  are 
proposing  an  amendment  of  (31 -235 


which  would  allow  the  expensing  of 
installation  and  removal  costs  of  coin 
operated  telephones  in  semi-public 
locations  while  requiring  capitalization 
of  these  costs  for  telephone  company 
provided  coin  stations  in  public 
locations.  We  would,  of  course,  propose 
to  amend  Part  32,  which  will  become 
effective  in  1988,  to  conform  with  any 
amendments  we  adopt  in  Part  31 
(proposed  amendments  are  as  shown  in 
the  Appendices).  If  there  has  been  a 
significant  change  affecting  the  overall 
expected  life  of  the  equipment  in  the 
account,  or  its  separate  subclasses, 
precipitated  by  competition  or 
otherwise,  a  factual  showing  of  such 
changes  could  indicate  that  relief  is 
appropriate.  We  also  seek  comment  on 
an  appropriate  time  period  for  the 
amortization  of  embedded  installation 
costs  in  semi-public  locations,  as  well  as 
information  concerning  the  amount  of 
this  investment  and  its  impact  on 
ratepayers. 

Other  factors  may  be  relevant  to  this 
proceeding  and  interested  parties  are 
invited  to  comment  on  any  other  factors 
for  our  consideration  in  reaching  a  final 
determination  on  this  subject,  but  we 
specifically  seek  comments  on  the 
following:  (1)  Whether  a  distinction 
should  be  made  between  public  and 
semi-public  coin  operated  telephones; 
(2)  whether  the  Commission  should 
amend  Parts  31  and  32  to  permit  the 
expensing  of  the  installation  and 
removal  costs  of  all  coin  operated 
telephone  equipment;  (3)  whether  the 
Commission  should  amend  Parts  31  and 
32  to  permit  the  expensing  of  the 
installation  and  removal  costs  of  any  or 
all  credit  card  operated  telephone 
equipment;  and  (4)  whether  changes  in 
circumstances  warrant  different 
amortization  of  embedded  costs  of  coin 
station  connections  in  semi-public  areas; 
and  if  so,  whether  they  should  be 
amortized  over  one  year,  ten  years  or 
some  other  reasonable  interval. 

List  of  Subjects 

47  CFR  Part  31 

Uniform  System  of  Accounts  for  Class 
A  and  Class  B  telephone  companies.   ' 

47  CFR  Part  32 

Uniform  System  of  Accounts  for 
telecommunications  companies. 

1.  The  authority  citation  for  Part  31 
would  continue  to  read  as  follows: 

Authority:  Sec.  4(i),  4(j),  201,  202.  203.  204. 
205.  214.  220.  221.  and  403  of  the 
Communications  Act  of  1934.  as  amended. 
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sec.  553  of  the  Administrative  Procedure  Act, 
5  U.S.C.  and  §  1.411  el  seg.  of  the 
Commission's  Rules. 

Parts  31  and  32  of  Title  47  of  the  CFR 
are  proposed  to  be  amended  as  follows: 

2.  Section  31.235  would  be  revised  as 
shown  below: 

§  31.235    Public  and  seml-pubtic  tel«ptK>ne 
equipment 

'     (a)  This  account  shall  include  the 
original  cost  of  coin-operated  and 
coinless  public  telephones  and  semi- 
public  coin-operated  and  coinless 
telephones  in  separate  subclasses, 
"Public  Telephone  Equipment  Coin- 
Operated",  "Public  Telephone 
Equipment  Coinless",  "Semi-Public 
Telephone  Equipment  Coin-Operated" 
and  "Semi-Public  Telephone  Equipment 
Coinless".  The  public  telephone 
v.-quipment  subclasses  shall  also  include 
the  original  cost  of  the  premises  wiring 
installed  for  use  by  the  public 
telephones.  The  semi-public  telephone 
equipment  subclasses  shall  not  include 
the  original  cost  of  the  premises  wiring 
installed  for  use  by  the  semi-public 
telephones.  This  amount  shall  be 
included  in  Account  31.607  "Repairs  of 
Public  and  Semi-Public  Telephone 
Equipment". 

(b)  This  account  shall  also  include  the 
original  cost  of  operating  spares  that  are 
required <o  provide  a  continuity  of 
service  for  public  and  semi-public 
telephones.  The  operating  spares  shall 
not  exceed  a  six  months  supply  in  terms 
of  turnover  and  availability  to  installers 
from  locations  in  reasonable  proximity 
to  the  location  of  the  installed        i 
equipment. 

Items 

(Note  section  31.01-8) 

Enclosure — a  complete  installation  with  or 
without  booth,  directory  hangers  and  shelves, 
shield  and  public  or  semi-public  telephone 
signs. 

Mounting— {pedestal,  post  or  wall) — a 
complete  installation  with  or  without  a  base 
plate. 

Directory  stand  or  shelf  (in  proximity  to 
public  or  semi-public  telephones) — a 
complete  installation  with  or  without 
directory  hangers. 

Telephone  sets — a  complete  item  (coin 
operated  and  credit  card). 

Note  A. — The  cost  of  replacing  operating 
spares  shall  be  charged  to  Account  607, 
"Repairs  of  Public  and  Semi-Public 
Telephone  Equipment". 

3.  Section  1.607  would  be  re^^ised  as 
shown  below: 

§  31.607    Repairs  of  public  and  semi-public 
teieptione  equipment. 

This  account  shall  include  the  cost  of 
repairs  of  public  and  semi-public 


telephone  equipment.  This  account  shall 
also  include  the  cost  of  the  premises 
wiring  installed  for  use  by  the  semi- 
public  telephones.  Carriers  shall 
maintain  the  cost  of  repairs  for  coinless 
public  and  semi-public  telephones  in 
separate  subaccounts. 

Items 

Note  section  31.01-8 

Cleaning  public  and  semi-public  telephone 
equipment. 

House  service  for  public  and  semi-public 
telephone  equipment. 

Inspecting,  testing,  and  reporting  on 
condition  of  equipment  to  determine  the  need 
for  repairs  or  replacements. 

Installation  of  premises  wiring  for  use  by 
semi-public  telephones. 

Materials  normally  used  as  repair  parts  for 
public  and  semi-public  telephone  equipment. 

Moves  or  relocations  of  items  of  public  or 
semi-public  telephone  equipment  (within  the 
same  accounting  area). 

Repainting  and  other  repairs  on  booths, 
including  those  owned  by  others. 

Repairing  used  public  and  semi-public 
telephone  equipment  for  re-use. 

Replacing  defective  public  and  semi-public 
telephone  equipment  (labor  only).  (See  Note 
A  of  this  account.) 

Supply  expense  applicable  to  public  and 
semi-public  equipment. 

Testing  for,  locating  and  clearing  trouble  in 
'public  and  semi-public  equipment.  (See  also 
Account  603.) 

Note  A. — The  material  cost  of  operating 
spares  shall  be  charged  to  Account  235. 
However,  the  installation  labor  and  repair 
cost  of  this  equipment  shall  be  charged  to  this 
account. 

4.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154:  47  1>,S.C.  219. 
220.  , 

5.  Section  3^S851 
shown  below: 


would  be  revised  as 


§  32.2351    Public  and  semi-public 
telephone  terminal  equipment. 

(a)  This  account  shall  include  in 
separate  subclasses  for  public  and  semi- 
public  telephones,  the  original  cost  of 
coinless.  coin-operated,  credit  card  and 
pay  telephones  installed  for  use  by  the 
public.  The  original  cost  of  semi-public 
telephone  equipment  shall  not  include 
the  original  cost  of  installing  premises 
wiring.  Thii'  =*mount  shall  be  included  in 
Account  635i  r>ijblic  Telephone 
Terminal  Equipment  Expense, 
William  ),  Tricarico, 
Secretary. 
[FR  Doc.  86-28762  Filed  l''-22-«6;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 

Administration 

49  CFR  Part  574 

[Docket  No.  70-12;  Notice  26) 

Tire  Identification  and  Recordkeeping; 
Changes  to  Voluntary  Tire 
Registration  Procedures 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  This  notice  announces 
NHTSA's  plans  to  initiate  rulemaking 
intended  to  result  in  a  significant 
increase  in  the  registration  of  the  name 
and  address  of  the  purchasers  of  tires 
sold  by  independent  dealers.  Tire 
registration  is  the  process  by  which  tire 
manufacturers  collect  the  names  and 
addresses  of  the  first  purchasers  of  new 
tires.  The  purpose  of  tire  registration  is 
to  allow  the  tire  manufacturers  to 
directly  notify  first  purchasers  in  the 
event  of  a  recall  of  their  tires. 
Independent  dealers  are  those  tire 
dealers  and  distributors  whose  business 
is  not  owned  or  controlled  by  a  tire 
manufacturer.  These  independent 
dealers  are  currently  required  to  fill  in 
the  tire  identification  number(s)  of  the 
tire(s)  sold  to  a  purchaser  on  a 
registration  form  provided  by  the  tire 
manufacturer  and  give  the  form  to  the 
tire  purchaser.  The  tire  purchaser  may 
then  fill  in  his  or  her  name  and  address, 
affix  a  stamp  to  the  registration  form, 
and  return  it  to  the  tire  manufacturer. 

NHTSA  has  completed  an  evaluation 
examining  whether  voluntary 
registration  increased  the  number  of 
tires  sold  by  independent  dealers  that 
are  registered  with  the  tire 
manufacturers.  That  evaluation 
concluded  that  registration  fell  from  18,1 
percent  imder  mandatory  registration  to 
10.8  percent  under  voluntary 
registration.  Accordingly,  the  agency 
has  determined  that  additional  steps 
should  be  taken  to  increase  the  number 
of  tires  registered  with  tire 
manufacturers. 

The  agency  believes  that  the  following 
changes  might  signiHcantly  increase  tire 
registration  by  independent  dealers: 

1.  Tire  manufacturers  would  be 
required  to  include  prepaid  postage  on 
the  registration  forms.  This  would 
eliminate  the  need  for  tire  purchasers  to 
affix  a  stamp  before  mailing  the  forms 
back  to  the  manufacturer.  The 
convenience  and  reduced  costs  for  tire 
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purchasers  could  encourage  more  of 
them  to  return  the  registration  form, 

2.  Tire  manufacturers  are  presently 
required  to  distribute  tire  information 
pamphlets  to  their  dealers,  showing  the 
grades  the  manufacturer  has  assigned  to 
its  tires  under  the  Uniform  Tire  Quality 
Grading  Standards.  NHTSA  would 
require  that  those  information 
pamphlets  be  expanded  to  inform  the 
public  of  the  tire  registration  process 
and  to  ask  the  dealer  for  a  tire 
registration  form.  If  more  consumers 
were  to  ask  dealers  for  registration 
forms,  the  dealers  would  provide  those 
forms  to  more  tire  purchasers.  This 
could  lead  to  more  tires  being  registered 
with  the  manufacturers. 

3.  All  tire  registration  forms  would  be 
required  to  have  the  same  return 
address,  that  of  a  single  clearinghouse. 
These  forms  would  be  used  for  all  tire 
sales,  regardless  of  the  company  that 
manufactured  the  tire.  This  would  allow 
independent  dealers  to  keep  a  single 
group  of  registration  forms,  instead  of  a 
separate  group  for  each  manufacturer 
whose  brands  were  sold  by  the  dealer. 
This  approach  would  reduce  the  burden 
for  the  dealers  to  provide  the 
appropriate  registration  form  to  the 
purchaser,  and  could  increase  the 
number  of  dealers  that  provide  those 
forms  to  purchasers. 

4.  The  agency  would  rely  on  the 
statutory  requirement  that  tire 
manufacturers  "cause  the  establishment 
and  maintenance  of  records  of  the  name 
and  address  of  the^  first  purchaser  of 
each  tire  produced  by  such 
manufacturer."  Under  this  approach,  the 
agency  would  eliminate  the  tire 
registration  requirements  of  Part  574. 
The  tire  manufacturers  would  then  be 
free  to  choose  any  means  of  satisfying 
their  statutory  obligation,  and  would  be 
responsible  for  seeing  that  their  dealers 
and  distributors  complied  with  the 
chosen  means.  The  tire  manufacturers 
would  file  comphance  plans  with  the 
agency  to  indicate  the  means  they  had 
chosen  for  affecting  the  establishment 
and  maintenance  of  these  records. 
NHTSA  believes  that  this  approach 
could  improve  tire  registration  rates  by 
allowing  the  tire  manufacturers  the 
greatest  flexibihty  to  collect  those 
names  and  addresses  with  an  approach 
specifically  chosen  to  impose  the  least 
burden  on  themselves  and  their  dealers. 

This  notice  is  intended  to  give  the 
public  an  opportunity  to  comment  on 
each  of  these  alternative  approaches 
before  the  agency  proposes  a  rule,  and 
to  give  the  public  an  opportunity  to 
suggest  other  approaches  that  might  be 
included  in  the  proposal  for  increasing 


the  number  of  first  purchasers  of  tires 
whose  names  and  addresses  are 
registered  with  the  tire  manufacturers. 

date:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than 
February  6. 1987. 

ADDRESS:  All  comments  should  refer  to 
Docket  No,  70-12;  NoHce  26  and  be 
submitted  to:  Docket  Section.  NHTSA, 
Room  5109.  400  Seventh  Street  SW., 
Washington,  DC  20590,  Docket  hours  are 
8:00  am  to  4:00  pm  Monday  through 
Friday, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  Cook.  Crash  Avoidance 
Division.  NHTSA.  400  Seventh  Street 
SW..  Washington,  DC  20590  (202-366- 
4805). 

SUPPLEMENTARY  INFORMATION: 

History  of  Tire  Registration 
Requirements 

A.  Mandatory  Registration  and  its 
Statutory  Basis 

Prior  to  the  1982  amendments  to  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Safety  Act;  15  U,S.C. 
1831  et  seq.],  all  tire  dealers  were 
subject  to  mandatory  tire  registration 
procedures.  Under  the  mandatory 
registration  procedures,  a  tire  dealer 
woidd  record  the  purchaser's  name  and 
address  on  a  registration  form,  along 
with  the  tire  identification  number(s)  of 
the  tire(8]  sold  to  the  purchaser  and  an 
identification  of  the  selling  dealer.  It 
was  not  necessary  for  the  tire  purchaser 
to  take  any  action  to  assist  in  registering 
the  tire(s].  The  dealer  would  return  the 
completed  registrations  to  the  tire 
manufacturers  at  specified  intervals. 

The  mandatory  registration 
procedures  had  their  roots  in  a  May  22, 
1970  amendment  to  the  Safety  Act, 
Among  other  things,  this  amendment 
added  a  new  section  113(f)  to  the  Safety 
Act,  which  read  as  follows: 

Every  manufacturer  of  motor  vehicles  or 
tires  shall  maintain  records  of  the  names  and' 
addresses  of  the  first  purchaser  (other  than  a 
dealer  or  distributor)  of  motor  vehicles  or 
tires  produced  by  that  manufacturer.  The 
(NHTSA)  may  establish,  by  order,  procedures 
to  be  followed  by  manufacturers  in 
establishing  and  maintaining  such  records, 
including  procedures  to  be  followed  by 
distributors  and  dealers  to  assist 
manufacturers  to  secure  the  information 
required  by  this  subsection  which  will  not 
affect  the  obligation  of  manufacturers  under 
this  subsection.  Such  procedures  shall  be 
reasonable  for  the  particular  type  of  motor 
vehicle  or  type  of  tires  for  which  they  are 
prescribed. 

This  statutory  language  gave  NHTSA 
authority  to  issue  regulations  requiring 


dealers  and  distributors  to  comply  with 
some  tire  registration  procediu^s,  but 
did  not  require  the  agency  to  do  so.  It 
also  explicitly  provided  that  the  ultimate 
responsibility  for  gathering  and 
maintaining  the  record  of  first 
purchasers  of  tires  remained  with  the 
tire  manufactiu^rs,  even  if  NHTSA  were 
to  issue  a  regulation  requiring  dealers 
and  distributors  to  take  some  actions  to 
help  the  tire  manufacturers  obtain  those 
records, 

NHTSA  proposed  to  exercise  this  new 
statutory  authority  by  establishing  a 
new  Part  574,  Tire  Identification  and 
Recordkeeping,  at  35  FR  11800,  July  23. 
1970.  The  significant  tire  registration 
requirements  in  this  proposal  were  as 
follows: 

1.  Each  tire  manufacturer,  brand  name 
owner,  and  retreader  "shall  provide 
every  distributor  and  dealer  of  his 
product ,  .  ,  a  means  by  which  the 
distributor  or  dealer  shall  record"  the 
registration  information. 

2.  Each  tire  manufacturer  would  be 
required  to  maintain  the  registration 
information  provided  to  it  by  the 
dealers. 

3.  Tire  manufacturers  would  be 
required  to  include  a  contractual 
provision  for  each  of  their  distributors  or 
dealers  obligating  the  distributors  or 
dealers  to  record  the  registration 
information. 

4.  Tire  manufacturers  would  be 
required  to  keep  a  record  of  the  tire 
identification  numbers  of  all  tires  they 
sold  to  dealers  that  sell  tires  directly  to 
tire  consumers. 

The  comments  filed  in  response  to  this 
proposal  alleged  that  implementing  the 
third  and  fourth  items  set  forth  above 
would  impose  serious  burdens  and 
hardships  for  both  tire  manufacturers 
and  dealers.  After  analyzing  the 
comments  received  on  this  proposal, 
NHTSA  published  a  final  rule  setting 
forth  the  mandatory  tire  registration 
requirements  (35  FR  17257,  November 
10. 1970).  The  final  rule  required  dealers 
and  distributors  of  new  and  retreaded 
tires  to  record  the  names  and  addresses 
of  the  first  purchasers  of  those  tires  on 
the  means  provided  by  the  tire 
manufacturer  or  retreader  for  doing  so, 
together  with  the  tire  identification 
number(s)  of  the  tire(s)  sold  and  the 
name  and  address  of  the  tire  seller.  The 
completed  registrations  had  to  be 
promptly  forwarded  by  the  dealers  and 
distributors  to  the  manufacturers  and 
retreaders.  The  proposals  that  tire 
manufacturers  include  contractual 
provisions  to  require  dealers  and 
distributors  to  comply  with  tire 
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registration  and  that  tire  manufacturers 
keep  records  of  every  tire  shipped  to  a 
dealer  or  distributor  by  tire 
identification  number  were  not  adopted 
in  this  rule. 

The  requirement  that  tire 
manufacturers  and  retreaders  provide 
"a  means"  for  recording  the  required 
information  resulted  in  a  multiplicity  of 
different  registration  forms  and 
techniques.  These  differences  created 
problems  for  tire  dealers  selling  a 
number  of  manufacturers'  tires,  since 
the  dealer  had  a  number  of  different 
registration  forms  and  techniques  and 
had  to  decide  which  were  the  proper 
ones  to  use  in  a  sale  of  a  particular 
manufacturer's  tires.  This  proliferation 
caused  confusion  among  these  dealers 
and  resulted  in  the  registration 
information  often  being  incorrectly 
recorded. 

To  address  this  problem,  NHTSA 
proposed  to  require  tire  manufacturers 
and  retreaders  to  use  a  standardized 
registration  form  (38  FR  6398.  March  9, 
1973).  Additionally,  this  proposal  would 
have  required  tire  dealers  and 
distributors  to  give  the  first  purchaser  a 
copy  of  the  tire  registration  information, 
so  that  the  purchaser  would  know  that 
the  tire  had  been  registered. 

All  new  tire  manufacturers  and  the 
retreaders'  association  objected  to  the 
proposed  requirement  to  give  the  first 
purchaser  a  copy  of  the  registration 
form,  alleging  that  this  would  increase 
the  burdens  associated  with  tire 
registration  without  giving  any  added 
benefits.  NHTSA  found  these  objections 
meritorious.  Therefore,  the  final  rule  for 
this  action  amended  Part  574  only  by 
implementing  the  first  proposed  change. 
This  June  3, 1974  final  rule  (39  FR  19482) 
specified  that  tire  manufacturers  should 
provide  a  standardized  registration 
form,  and  that  dealers  and  distributors 
could  print  their  own  registration  forms, 
provided  that  they  complied  with  the 
standardized  format  requirements. 

B.  Legislative  Changes  to  Tire 
Registration  Before  1982 

On  October  27, 1974,  the  Safety  Act 
was  amended  to  include  a  new  section 
158.  and  to  delete  section  113(f).  This 
new  section  158  included  a  subsection 
(b)  which  read  as  follows: 

Each  manufacturer  of  .  .  .  tires  shall  cause 
the  establishment  and  maintenance  of 
records  of  the  names  and  addresses  of  the 
first  purchaser  of  each  .  .  .  tire  produced  by 
such  manufacturer.  .  .  .  The  Secretary  may, 
by  rule,  specify  the  records  to  be  established 
and  maintained,  and  reasonable  procedures 
to  be  followed  by  manufacturers  in 
establishing  and  maintaining  such  records, 
including  procedures  to  be  followed  by 


distributors  and  dealers  to  assist 
manufacturers  to  secure  the  information 
required  by  this  subsection:  .  .  . 

By  substituting  "shall  cause  the 
establishment  and  maintenance"  for 
"shall  establish  and  maintain",  this  new 
subsection  removed  the  requirement  of 
section  113(f)  that  the  tire  manufacturer 
itself  keep  the  records.  Under  the 
amended  statutory  language  in  the  new 
section  158(b],  the  manufacturer  was 
responsible  only  for  causing  the 
establishment  and  maintenance  of  the 
records;  a  third  party  could  actually 
keep  the  records  if  the  tire  manufacturer 
preferred. 

On  November  6, 1978,  section  158(b) 
was  amended  to  exempt  retreaders  from 
the  tire  registration  requirements 
applicable  to  tire  manufacturers.  This 
change  was  made  because  only  8 
retreaded  tires  had  been  recalled  since 
1972,  while  66  million  tires  had  been 
retreaded  in  that  time.  In  light  of  this 
statistic.  Congress  determined  that  the 
burden  of  retreaded  tire  registration  was 
not  necessary.  See  124  Cong.  Rec.  32145 
(September  28, 1978). 

C.  Motor  Vehicle  Safety  and  Cost 
Savings  Authorization  Act  of  1982 

This  legislation  amended  the  Safety 
Act  to  require  NHTSA  to  change  its  tire 
registration  requirements  insofar  as  they 
applied  to  independent  dealers  and 
distributors.  Independent  dealers  and 
distributors  are  those  dealers  and 
distributors  whose  business  is  not 
owned  or  controlled  by  a  tire 
manufacturer.  Congress  noted  that  these 
independent  dealers,  who  now  account 
for  about  two-thirds  of  replacement  tires 
sales  annually,  registered  only  about  20 
percent  of  the  tires  they  sold.  Those 
dealers  whose  business  was  owned  or 
controlled  by  a  tire  manufacturer 
registered  between  80  and  90  percent  of 
the  tires  they  sold.  Given  the  wide 
disparity  in  tire  registrations,  Congress 
determined  that  an  alternative  method 
of  tire  registration  should  be  instituted 
for  tires  sold  by  independent  dealers. 

Accordingly,  section  158  of  the  Safety 
Act  was  amended  to  prohibit  NHTSA 
from  requiring  independent  dealers  to 
comply  with  the  mandatory  registration 
requirements.  Given  the  high 
registration  rates  for  tires  sold  by  non- 
independent  dealers,  Congress  did  not 
mandate  any  changes  in  the  mandatory 
registration,  section  158  directed  that 
independent  dealers  comply  with  a 
voluntary  registration  process.  Under 
this  voluntary  registration  process,  the 
primary  responsibility  for  registering 
tires  sold  by  independent  dealers  is 
borne  by  the  purchaser  instead  of  the 
dealer.  Section  158(b)(2)(B)  directed 


NHTSA  to  require  that  independent 
dealers  (1)  fill  in  the  tire  identification 
nimiber(s)  of  the  tire(s)  sold  to  a 
purchaser  on  a  registration  form  and 
then  (2)  give  the  form  to  the  purchaser.  If 
the  purchaser  chose  to  register  the  tires, 
he  or  she  could  do  so  by  filling  in  his 
name  and  address,  affixing  a  13<  stamp, 
and  mailing  the  form  to  the  tire 
manufacturer  or  its  designee. 

Because  of  the  uncertainties  that  the 
new  voluntary  tire  registration 
procedures  to  be  followed  by 
independent  dealers  would  achieve  the 
desired  effect  of  increasing  the 
registration  rate  of  tires  sold  by  those 
dealers,  section  158(b)(3)  of  the  Safety 
Act  directed  NHTSA  to  conduct  an 
evaluation  after  two  years  of  voluntary 
registration  to  determine  the  extent  to 
which  the  voluntary  registration 
procedures  for  independent  dealers 
were  successful  in  facilitating  the 
establishment  and  maintenance  of  tire 
registration  records.  Upon  completion  of 
the  evaluation,  that  section  directs 
NHTSA  to  determine  the  extent  to 
which  independent  dealers  have 
encouraged  purchasers  to  register  their 
tires  and  the  extent  to  which  those 
dealers  have  complied  with  the 
voluntary  registration  procedures. 
Further,  that  section  requires  the  agency 
to  determine  whether  to  impose  any 
additional  requirements  on  the 
independent  dealers  or  the  tire 
manufacturers  to  produce  higher  levels 
of  tire  registration. 

D.  NHTSA 's  Preliminary  Evaluation 
Report  on  Voluntary  Tire  Registration 

NHTSA  prepared  a  preliminary 
evaluation  report  on  the  voluntary  tire 
registration  system.  A  notice  seeking 
public  comment  on  the  preliminary 
report  was  published  at  50  FR  39214, 
September  27, 1985.  The  tentative 
conclusions  of  that  report  were  as 
follows: 

1.  Registration  rates  for  tires  sold  by 
independent  dealers  dropped  from  18.1 
percent  under  mandatory  procedures  to 
10.8  percent  under  voluntary  procedures. 
There  was  no  comparable  decline  for 
tires  sold  by  non-independent  dealers 
still  subject  to  mandatory  registration 
procedures. 

2.  The  registration  rates  under 
volimtary  procedures  may  have  declined 
to  as  httle  as  8.4  percent  because  many 
of  the  registrations  by  independent 
dealers  were  due  to  a  computer-assisted 
registration  system  and  to  some 
independent  dealers  continuing  to 
follow  the  mandatory  procedures. 

3.  Tire  manufacturers  and  brand  name 
owners  provided  the  independent 
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dealers  with  a  sufficient  number  of 
registration  forms. 

4.  There  are  no  records  of  any 
registrations  for  tires  sold  by  more  than 
70  percent  of  all  independent  dealers. 
Many  of  the  other  independent  dealers 
had  very  low  registration  rates. 

Five  commenters  responded  to  the 
request  for  comments  on  this 
preliminary  evaluation  report.  The  Tire 
Industry  Safety  Council  stated  that 
NHTSA  had  done  a  good  job  on  the 
preliminary  evaluation.  The  National 
Tire  Dealers  &  Retreaders  Association 
(NTDRA)  asked  the  agency  to  conduct 
"an  in-depth  cost  benefit  analysis  of  tire 
registration."  If  that  study  were  to 
conclude  that  tire  registration  was  not 
cost  beneficial,  the  commenter  asked 
NHTSA  to  "lead  efforts  to  repeal  the  tire 
registration  requirements."  The 
Armstrong  Rubber  Company  supported 
NTDRA's  comment. 

The  Rubber  Manufacturers 
Association,  a  trade  association 
representing  domestic  tire 
manufacturers,  supported  the 
continuation  of  a  tire  registration 
system.  This  comment  stated  that 
NHTSA  should  "aggressively  stress 
enforcement  through  a  public  education 
campaign  of  voluntary  registration 
throughout  the  various  distribution 
channels."  The  American  Automobile 
Association  (AAA)  also  strongly  urged 
that  tire  registration  be  continued.  AAA 
suggested  Qiat  NHTSA  require  pre-paid 
postage  on  the  voluntary  registration 
forms  to  ensure  that  consumers  will 
return  the  forms.  This  comment  also 
suggested  that  the  agency  step  up  its 
enforcement  efforts  against  independent 
dealers  who  are  not  giving  the  forms  to 
first  purchasers  and  initiate  a  public 
educafion  campaign  to  better  inform  the 
public  about  the  voluntary  registration 
system. 

E.  Possible  Actions  To  Improve 
Registration  Rates  for  Independent 
Dealers 

NHTSA  has  tentatively  concluded 
that  further  action  is  necessary  to 
improve  the  registration  rates  for  those 
new  tires  sold  by  independent  dealers. 
Congress  clearly  expressed  its  belief 
that  mandatory  registration  procedures 
for  gathering  the  names  and  addresses 
of  first  purchasers  of  new  tires  were  not 
working  well,  and  that  a  change  from 
mandatory  to  voluntary  registration 
procedures  for  tires  sold  by  independent 
dealers  would  increase  the  number  of 
tires  registered  with  the  manufacturers. 
See  H.R.  Rep.  No.  97-576,  97th  Cong.,  2d 
Sess..  at  8  (1982);  S.  Rep.  No.  97-505. 
97th  Cong..  2d  Sess..  at  7  (1982).  In  fact 
the  number  of  tires  sold  by  independent 
dealers  that  are  registered  with 


manufacturers  has  declined  from  18.1 
percent  under  mandatory  registration  to 
10.8  percent  under  voluntary 
registration.  Thus,  the  voluntary 
registration  procedures  now  in  place 
have  not  successfully  carried  out  the 
Congressional  purpose  of  increasing  tire 
registration. 

This  situation  leaves  the  agency  with 
two  separate  problems  to  address.  First, 
the  agency  believes  it  is  appropriate  to 
announce  the  steps  it  will  take  to 
improve  compliance  with  the  voluntary 
registration  procedures  currently  in 
place  for  tires  sold  by  independent 
dealers.  Second,  this  notice  asks  for 
public  comment  on  possible  rulemaking 
actions  that  would  improve  the 
registration  rates  for  such  tires. 

1.  Improvements  to  Current  Voluntary 
Registration  Procedures 

The  voluntary  registration  procedures 
cannot  work  if  the  independent  dealers 
do  not  provide  the  registration  forms 
which  purchasers  can  complete  and 
return  to  the  tire  manufacturers. 
NHTSA's  evaluation  showed  that  only 
about  22  percent  of  the  consumers 
purchasing  new  tires  from  independent 
dealers  recalled  receiving  the  voluntary 
registration  forms  &t)m  their  tire  dealer. 
The  evaluation  also  showed  that  more 
than  70  percent  of  all  independent  tire 
dealers  for  the  largest  tire  manufacturer 
have  not  had  even  a  single  tire 
registered  under  the  voluntary 
registration  procedures.  From  these 
facts,  the  agency  concludes  that  many 
independent  dealers  are  not  routinely 
providing  registration  forms  to  tire 
purchasers. 

One  means  of  increasing  the 
distribution  of  registration  forms  is  for 
the  agency  to  begin  enforcement  actions 
to  ensure  that  independent  dealers  are 
distributing  these  forms  to  the  pubUc. 
NHTSA  would  like  to  make  clear  that  it 
does  not  believe  that  this  is  the  best  use 
it  can  make  of  its  limited  enforcement 
budget.  Ordinarily,  the  agency 
concentrates  its  enforcement  efforts 
under  the  Safety  Act  in  those  areas  most 
directly  related  to  vehicle  or  equipment 
safety.  This  approach  has  resulted  in 
NHTSA  directing  its  enforcement  efforts 
related  to  tires  toward  actual  testing  the 
tires  for  compliance  with  the  applicable 
safety  standards  and  examination  of  the 
number  of  reports  of  tire  failure  while  in 
service.  Tire  registration  is  an  important 
factor  after  a  determination  has  been 
made  that  a  group  of  tires  should  be 
recalled  and  it  is  necessary  to  notify  the 
purchasers  of  the  recall.  In  this  regard. 
NHTSA  would  like  to  note  that  there 
have  been  very  few  tires  recalled 
recently.  In  1983.  96.546  tires  were 
recalled,  in  1984.  80.766  tires  were 


recalled,  and  in  1985,  25,799  tires  were 
recalled.  Since  about  175.000,000  tires 
are  produced  annually,  the  percentage 
of  tires  recalled  was  about  6/100  of  one 
percent  in  1983,  5/100  of  one  percent  in 
1984,  l/lOO  of  one  percent  in  1985,  and 
4/100  of  one  percent  for  the  three  year 
period.  This  low  recall  rate  indicates 
that  the  low  tire  registration  rates  have 
not  resulted  in  the  public  frequently  and 
unknowingly  driving  on  tires  that  have 
been  recalled  by  the  manufacturer. 

As  noted  above,  only  10.8  percent  of 
the  tires  sold  by  independent  dealers 
are  registered  writh  the  manufacturers.  In 
the  event  of  a  recall  involving  a  serious 
safety  hazard,  the  tire  manufacturer 
would  have  no  way  of  directly  notifying 
most  purchasers  of  imregistered  tires. 
However,  the  manufacturer  could 
provide  indirect  notification.  The  1982 
amendments  to  the  Safety  Act  also 
amended  section  153(c)  of  the  Safety 
Act  (15  U.S.C.  1413(c))  to  give  the  agency 
authority  to  order  tire  manufacturers  to 
give  public  notice  of  a  tire  recall  in 
appropriate  circumstances.  NHTSA  mtIII 
not  hesitate  to  use  this  authority  should 
those  circumstances  arise.  The  need  for 
such  public  notice  would  increase  if  the 
vast  majority  of  tires  involved  in  a  recall 
are  not  registered  with  the  manufacturer 
of  such  tires. 

2.  Possible  Future  Improvements  to 
Voluntary  Registration  Procedures 

«,    Increased  enforcement  by  the  agency 
of  the  voluntary  registration  drocedures 
and  the  agency's  use  of  its  authority  to 
order  public  notice  of  tire  recalls  in 
appropriate  circumstances  do  not 
obviate  the  need  for  improvements  to 
the  current  voluntary  tire  registration 
procedures.  In  fact,  they  merely  highlight 
the  failure  of  the  voluntary  registration  \ 
procedures  to  improve  registration  rates 
over  the  low  levels  achieved  under 
mandatory  tire  registration 
requirements. 

Section  158(b)(3)(iii)  specifies  that  the 
agency  may  order  by  rule  additional 
requirements  to  the  voluntary 
registration  procedures  "only  if  the 
[NHTSA]  determines  that  such 
requirements  are  necessary  to  reduce 
the  risk  to  motor  vehicle  safety,  after 
considering  (I)  the  cost  of  such 
requirements  to  manufacturers  and  the 
burden  of  such  requirements  upon 
dealers  and  distributors,  as  compared  to 
the  additional  percentage  of  first 
purchasers  of  tires  with  respect  to  whom 
records  would  be  established  and 
maintained  as  a  result  of  the  imposition 
of  such  requirements;  and  (II)  the  extent 
to  which  dealers  and  distributors  have 
encouraged  first  purchasers  to  register 
the  tires,  and  the  extent  to  which 
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dealers  and  distributora  have  compiled 
with  the  [voluntary  registration 
procedures]." 

The  only  purpose  of  tire  registration  is 
to  allow  tire  manufacturers  to  notify  the 
first  purchaser^  of  the  tires  about  any 
recall  of  the  tires.  Given  the  very  low 
recall  rate  of  tires  in  recent  years,  the 
risk  to  motor  vehicle  safety  as  a  result  of 
the  low  registration  of  tires  is  small. 
However,  if  there  were  a  recall  of  tires 
that  posed  a  signiHcant  safety  hazard, 
the  owners  of  those  tires  whose  names 
and  addresses  were  not  registered  with 
the  tire  manufactiu^r  could  not  be 
promptly  and  directly  notified  of  the 
recall.  In  those  circumstances,  NHTSA 
believes  that  the  low  registration  rate 
would  pose  a  risk  to  motor  vehicle 
safety.  Since  both  houses  of  Congress 
referred  to  the  "relationship  of  tire 
registration  to  highway  safety"  in  their 
Committee  reports,  it  appears  that 
Congress  agrees  with  the  agency's 
conclusion. 

The  agency  is  not  at  this  time 
considering  any  action  to  reimpose 
mandatory  registration  requirements  for 
tires  sold  by  independent  dealers. 
Mandatory  registration  of  tires  by  all 
dealers  was  required  by  this  agency  for 
more  than  10  years,  yet  consistently 
achieved  registration  rates  of  only  about 
20  percent  of  the  tires  sold  by 
independent  dealers.  With  a  20  percent 
registration  rate,  tire  manufacturers 
would  still  be  unable  to  directly  notify 
80  percent  of  the  first  purchasers  about 
the  recall.  Thus,  the  potential  increase  in 
registrations  associated  with  a 
reimposition  of  mandatory  registration 
requirements  does  not  appear  to  be 
significant. 

The  burdens  associated  with 
mandatory  registration  requirements  are 
set  forth  at  length  in  the  Congressional 
hearings  held  on  the  1982  amendments 
to  the  Safety  Act  and  need  not  be 
repeated  here.  Suffice  it  to  say  that  the 
agency  is  unable  to  determine  that  the 
possible  slight  increase  in  registrations 
would  compare  favorably  with  the 
significant  additional  burdens  that 
would  be  associated  with  a  mandatory 
registration  provision  applicable  to 
independent  dealers.  NHTSA  is 
interested  in  receiving  public  comment 
on  this  tentative  decision. 

NHTSA  tentatively  believes  that  there 
are  four  steps  which  might  significantly 
increase  the  registration  rates  for  tires 
sold  by  independent  dealers,  and  this 
notice  solicits  comments  on  each  of 
these  steps.  The  first  possible  step 
would  be  to  amend  Part  574  to  require 
the  tire  manufactiu-ers  to  include 
prepaid  postage  on  the  registration 
forms.  The  advantage  of  prepaid  postage 
would  be  that  it  would  encourage  more 


consumers  to  return  the  registration 
forms.  The  NTDRA  noted  in  its  comment 
to  the  preliminary  evaluation  that  fewer 
than  40  percent  of  consumers  that 
receive  the  voluntary  registration  forms 
are  returning  those  forms  to  the  tire 
manufacturers.  The  agency  is  aware  of 
studies  that  show  that  prepaid  postage 
increases  the  return  rate  of  such  items 
substantially  above  the  rate  when 
prepaid  postage  is  not  used.  See  Paul  L. 
Erdos,  Professional  Mail  Surveys,  at 
111,  121,  and  242  (1983);  C,  William 
Emory.  Business  Research  Methods,  at 
309,  310  (1980);  Don  A.  Dillman,  Mail 
and  Telephone  Surveys:  The  Total 
Design  Method,  at  178, 179  (1978). 

Further,  a  requirement  for  prepaid 
postage  would  not  impose  any  further 
burdens  on  dealers  and  distributors  than 
the  current  voluntary  registration 
procedures.  The  manufacturers  would 
incur  slightly  higher  costs.  However,  if 
the  manufacturers  use  business  reply 
mail,  they  would  not  be  charged  postage 
for  forms  not  mailed  back  to  them. 

The  potential  disadvantage  of  such  an 
approach  is  that  it  would  not  increase 
the  number  of  first  purchasers  that  are 
given  the  registration  forms  by 
independent  dealers.  If  the  preliminary 
evaluation's  conclusion  that  only  22 
percent  of  first  purchasers  are  given 
registration  forms  is  correct,  a 
requirement  for  tire  manufacturers  to 
pay  postage  on  those  registrations  could 
not  achieve  a  higher  registration  than  22 
percent,  assuming  that  every  consumer 
who  receives  the  registration  form 
completes  it  and  returns  it  to  the 
manufacturer.  This  action  could  improve 
tire  registration  rates  over  the  levels 
currently  achieved,  however. 

The  second  step  which  the  agency  is 
considering  wou^  consist  of  a  public 
education  campaign,  coupled  with  a 
requirement  that  manufacturers  include 
a  brief  explanation  of  the  purpose  of  tire 
registration  in  the  tire  information 
pamphlets  they  distribute.  The  Uniform 
Tire  Quality  Grading  Standards 
(UTQGS;  49  CFR  Part  575)  currently 
require  tire  manufacturers  to  provide 
each  of  their  dealers  with  tire 
information  pamphlets.  These 
information  pamphlets  contain  brief 
explanations  of  each  performance  area 
for  which  tires  are  graded  under  the 
UTQGS,  and  a  listing  of  the  grades 
assigned  in  each  performance  area  to  all 
of  the  manufacturer's  tires  sold  by  that 
dealer.  The  agency  is  considering 
amending  this  requirement  so  that  these 
pamphlets  would  also  include  a  brief 
explanation  of  the  purpose  of  tire 
registration  and  advice  to  the  consumer 
to  ask  the  tire  dealer  for  a  registration 
form.-Additionally,  the  agency  would 
include  information  on  the  purpose  and 


importance  of  tire  registration  in  its 
general  consumer  education  activities. 

The  agency's  evaluation  of  tire 
registration  shows  that  most  consumers 
do  not  understand  the  purpose  of  tire 
registration.  By  more  widely 
disseminating  information  about  tire 
registration  and  its  purpose,  the  agency 
and  the  tire  manufacturers  should  be 
able  to  significantly  enhance  the  public's 
understanding  of  the  tire  registration 
process.  The  agency  believes  that  as 
more  consumers  better  understand  the 
tire  registration  process,  they  will  ask 
the  independent  dealers  for  a  tire 
registration  form  when  the  dealer  does 
not  provide  a  form  as  part  of  the  sale. 
Wider  distribution  of  the  forms  by  the 
dealers  to  first  purchasers  should  result 
in  more  first  purchasers  returning  the 
forms  to  the  tire  manufacturers. 

The  disadvantages  associated  with 
this  approach  include  the  time  it  would 
necessarily  take  for  such  a  consumer 
education  to  result  in  increased  tire 
registration.  That  is,  assuming  that 
informed  consumers  will  ask  the  dealers 
for  registration  forms,  it  will  take  some 
time  for  this  agency  and  the  tire 
manufacturers  to  disseminate  the 
information.  During  this  time,  there 
would  be  no  change  to  the  voluntary 
registration  procedures,  which  have 
yielded  low  tire  registration  rates. 

Additionally,  if  this  approach  is  to  be 
effective,  those  tire  dealers  who  did  not 
originally  provide  the  purchaser  with  a 
registration  form  must,  when  asked  by 
the  customer,  both  furnish  a  registration 
form  and  take  the  time  to  fill  in  the 
correct  tire  identification  number(s). 
Even  assuming  that  all  independent 
dealers  would  ftuTiish  a  registration 
form  when  asked  to  do  so  by  the 
customer,  NHTSA's  evaluation  showed 
that  several  tire  dealers  have  as  a 
practice  filled  in  the  same  valid  tire 
identification  number  on  all  tire 
registration  forms,  regardless  of  the 
actual  tire  identification  number  on  the 
tire  they  had  just  sold.  These  dealers 
viewed  this  action  as  a  timesaving  way 
to  appear  to  comply  with  the  tire 
registration  procedures.  In  fact,  this 
practice  results  in  tire  manufacturers 
getting  names  and  addresses  of  first 
purchasers,  but  not  being  able  to  match 
those  names  and  addresses  to  the  tires 
they  have  actually  purchased. 
Consequently,  the  manufacturer  would 
not  be  able  to  directly  notify  these  first 
purchasers  if  their  tires  were  recalled.  If 
dealers  were  to  follow  this  practice 
generally,  the  purpose  of  tire  registration 
would  not  be  furthered,  even  if  the 
consumer  information  program  were 
successful  and  more  registration  forms 
were  retiuned  to  the  tire  manufactiu-ers. 


The  third  step  under  consideration  is 
a  requirement  that  there  be  a  central 
clearing  house  for  all  registration  forms 
distributed  to  consumers  by 
independent  dealers.  All  registration 
forms  provided  by  tire  manufacturers  to 
independent  dealers  would  be 
addressed  to  this  clearing  house, 
regardless  of  which  manufacturer's  tires 
were  being  registered.  The  clearing 
house  would  then  forward  the  forms  it 
received  to  the  appropriate 
manufacturer  or  its  designee.  Such  a 
requirement  would  allow  the 
^^  independent  dealers  to  keep  just  one 
type  of  registration  form  for  all  types  of 
tires  he  or  she  sold.  Under  the  current 
volimtary  registration  procedures,  a 
dealer  that  sells  tires  produced  by  six 
different  manufacturers  must  keep  six 
different  groups  of  registration  forms, 
and  provide  the  purchaser  with  the 
proper  registration  form  for  a  particular 
tire.  It  is  possible  that  this  is  an 
unnecessary  complexity  that 
discourages  independent  dealers  from 
providing  first  purchasers  with  any 
registration  forms.  If  this  is  true,  the 
single  registration  form  for  all 
manufacturer's  tires  would  remove  this 
burden,  and  might  result  in  more  dealers 
providing  first  purchasers  with  the 
registration  forms. 

Adopting  this  approach  would, 
however,  raise  some  significant  issues. 
These  would  include  the  manner  in 
which  a  single  clearing  house  would  be 
designated  for  all  tire  registrations  and 
by  whom,  since  there  are  now  at  least 
two  clearing  houses  in  operation.  The 
existing  clearing  houses  service  only  a 
limited  number  of  tire  brands. 
Comments  are  specifically  requested  on 
how  a  single  clearing  house  should  be 
designated  and  by  whom,  if  this 
approach  were  adopted. 

In  addition,  the  agency's  tentative 
belief  that  a  single  central  clearing 
house  might  significantly  improve  the 
registration  rates  luider  voluntary 
registration  is  based  on  some  anecdotal 
suggestions  in  the  dealer  survey 
included  in  the  preliminary  evaluation 
and  on  the  intuitive  reasonableness  of 
the  suggestion.  The  data  in  the 
preliminary  evaluation  do  not,  however, 
provide  a  basis  for  concluding  that  this 
step  would  significantly  increase  the 
registration  rates  under  voluntary 
registration. 

Finally,  the  agency  is  considering 
rescinding  the  regulatory  requirements 
of  Part  574  relating  to  tire  registration  by 
dealers  and  distributors,  and  requiring 
the  tire  manufactiu-ers  to  devise  their 
own  methods  of  complying  with  the 
statutory  requirement  that  the  tire 
manufacturers  "cause  the  establishment 


and  maintenance  of  records  of  the  name 
and  address  of  the  first  purchaser  of 
each  tire  produced  by  the 
manufacturer."  NHTSA  believes  there 
would  be  several  advantages  associated 
with  this  approach. 

First,  the  agency  has  exercised  its 
statutory  authority  to  promulgate  tire 
registration  requirements  applicable  to 
all  independent  dealers.  These 
regulatory  requirements  have  failed  to 
achieve  the  goal  of  increasing  tire 
registration.  NHTSA  has  no  reason  to 
believe  after  15  years  of  regulation  that 
it  can  devise  a  registration  system  that 
will  be  more  effective  than  one  each  tire 
manufacturer  designs  for  itself  and  its 
dealers.  The  flexibility  each 
manufacturer  would  have  to  devise  a 
registration  system  specifically  tailored 
to  its  own  circumstances  should 
increase  registration  rates  over  those 
achieved  under  Part  574,  regardless  of 
their  differing  circumstances. 

Second,  the  vehicle  manufacturers  are 
subject  to  the  same  statutory  duty  under 
section  158  of  the  Safety  Act  as  the  tire 
manufacturers.  The  vehicle 
manufacturers  have  records  of  a  much 
higher  percentage  of  the  first  purchasers 
than  do  the  tire  manufactiu^rs.  although 
NHTSA  has  never  issued  a  regulation 
specifying  how  the  vehicle 
manufacturers  are  to  collect  those 
names  and  addresses.  Absent  any 
regulation,  the  vehicle  manufacturers 
have  devised  a  workable  system  for 
themselves  and  their  dealers  that  is 
signficantly  more  effective  than  the 
systems  that  have  been  imposed  under 
Part  574.  NHTSA  is  aware  that  there  are 
significant  differences  in  the  distribution 
and  sale  of  vehicles  and  tires  and  in  the 
frequency  of  recalls  and  warranty 
claims  involving  vehicles  and  tires. 
Nonetheless,  the  substantially  higher 
percentage  of  registrations  of  vehicle 
owners  with  the  manufacturers  appears 
to  indicate  that  successful  registration  is 
not  necessarily  dependent  on  some 
regulatory  requirement  that  certain 
actions  be  taken  by  dealers  and 
distributors. 

Third,  this  approach  would  give  the 
tire  manufactiu-ers  greater  incentive  to 
ensure  an  effective  tire  registration 
system.  At  present,  the  tire 
manufactiu^rs  have  only  a  limited 
incentive  to  ensure  an  effective  tire 
registration  system;  i.e.,  their  desire  to 
notify  as  many  first  purchasers  as 
possible  in  the  event  of  a  recall.  This  is 
because  NHTSA  has  assumed  the 
responsibility  for  designing  and 
enforcing  the  tire  registration 
requirements  would  be  transferred  from 
this  agency  to  the  tire  manufacturers. 


Finally,  the  enforcement  burden  for 
the  agency  would  be  substantially 
lessened  if  it  were  directed  against  only 
the  50  or  so  tire  manufacturers  and 
brand  name  owmers  instead  of  the  50,000 
or  so  independent  tire  dealers.  This 
would  allow  NHTSA  to  use  its 
enforcement  budget  for  tire  safety  on 
issues  more  directly  related  to  tire 
safety,  rather  than  examining  whether 
or  not  tire  dealers  and  distributors  were 
helping  the  tire  manufacturers  satisfy 
their  statutory  obligation. 

The  tire  manufacturers  could  use  the 
flexibility  given  them  by  rescission  of 
the  registration  requirements  in  a 
variety  of  ways.  The  preliminary 
evaluation  showed  that  the 
computerized  registration  system  used 
by  Goodyear  for  some  of  its 
independent  dealers  resulted  in 
registrations  of  more  than  85  percent  of 
the  tires  sold  by  those  dealers  during  the 
voluntary  registration  period.  If  the  tire 
registration  regulations  were  rescinded, 
Goodyear  might  choose  to  make  its 
computerized  registration  available  to 
all  its  independent  dealers.  Other 
manufacturers  could  devise  different 
approaches  that  would  achieve 
registrations  well  in  excess  of  20 
percent.  For  instance,  tire  manufacturers 
could  include  provisions  in  their 
contracts  with  their  independent  dealers 
requiring  the  registration  of  tires,  offer 
incentives  to  independent  dealers  for 
registering  the  tires  that  they  sell, 
conduct  education  campaigns  to  inform 
tir3  purchasers  of  the  importance  of 
voluntarily  returning  their  registration 
forms,  require  duplicates  of  the 
registration  form  to  be  given  by  the 
independent  dealers  to  piux:hasers  of 
their  tires,  or  any  other  approach  the 
manufacturers  believe  will  increase  the 
number  of  tires  registered  with  them. 

If  this  action  were  proposed,  the 
agency  would  include  a  proposal  to 
require  each  tire  manufacturer  to  file  a 
compliance  plan  with  NHTSA 
explaining  what  steps  it  or  the  brand 
name  owner  would  take  to  improve  the 
registration  rate  of  its  tires  sold  by 
independent  dealers,  and  why  the 
manufacturer  or  brand  name  owner 
beheved  those  steps  would  improve  the 
registration  rate.  "These  plans  would  be 
considered  to  be  approved  by  the 
agency,  unless  NHTSA  made  an  express 
determination  that  it  is  unlikely  that  the 
plan  would  result  in  the  tire 
manufactiu«r  or  brand  name  owner 
collecting  the  names  and  addresses  of  a 
significant  percentage  of  first  purchasers 
of  its  tires.  The  plans  would  be  used 
primarily  to  inform  NHTSA  of  the 
manufacturer  or  brand  name  owner's 
efforts  to  comply  with  its  statutory 
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obligation.  This  would  allow  the  agency 
to  direct  its  enforcement  efforts  towards 
ensuring  that  the  tire  manufacturers  are 
in  fact  taking  the  actions  to  collect  the 
names  and  addresses  of  first  purchasers 
that  they  said  they  would  take  in  the 
plan  that  was  filed. 

A  possible  disadvantage  associated 
with  this  action  is  that  dealers  and 
consumers  might  be  confused  by 
different  registration  procedures  for  tires 
sold  by  different  manufacturers.  It  is 
possible  that  some  lire  manufacturers 
would  require  consumers  to  take  some 
affirmative  steps  to  register  their  tires, 
while  other  manufacturers  would  not. 
Similarly,  an  independent  dealer  selling 
six  different  brands  of  tires  might  have 
to  follow  six  different  registration 
procedures.  This  potential  confusion  and 
uncertainty  could  work  to  reduce  tire 
registrations. 

The  agency  would  like  to  get  further 
information  on  the  costs  and  operating 
procedures  now  used  by  tire 
manufacturers  and  brand  name  owners 
to  register  tires  under  the  procedures 
specified  in  49  CFR  Part  574. 
Specifically,  the  agency  requests  that 
tire  manufacturers  and  brand  name 
owners  address  the  following  areas  in 
their  comments  on  this  notice: 

1.  The  precise  process,  including  each 
step,  used  by  the  manufacturer  or  brand 
name  owner  to  register  tires,  above  and 
beyond  the  steps  specified  in  49  CFR 
Part  574; 

2.  For  each  step  of  the  process  listed 
in  response  to  number  1  above,  indicate 
the  cost  to  the  manufacturer  or  brand 
name  owner; 

3.  State  any  problems  experienced  by 
the  manufacturer  or  brand  name  owner 
in  connection  with  its  tire  registration 
process. 

Potential  Regulatory  Impacts 

NHTSA  has  considered  the  potential 
burdens  and  benefits  associated  with 
each  of  the  four  options  set  forth  above. 
This  advance  notice  of  proposed 
rulemaking  is  not  subject  to  Executive 
Order  12291.  since  that  applies  only  to 
notices  of  proposed  rulemaking  and 
final  rules.  However,  NHTSA  believes 
that  this  advance  notice  of  proposed 
rulemaking  does  concern  a  matter  in 
which  there  is  substantial  public 
interest,  which  makes  it  a  "significant" 
rulemaking  action  under  the  Department 
of  Transportation  regulatory  policies 
and  procedures. 

It  is  di^icult  to  develop  quantified 
estimates  of  the  burdens  associated 
with  the  four  potential  actions  on  which 
this  notice  seeks  public  comment, 
because  the  precise  requirements  to 
implement  any  of  those  actions  have  not 
been  developed.  Additionally,  changes 


may  be  made  to  any  of  these  courses  of 
action  in  response  to  the  comments 
received  on  this  rtotice.  Furthermore, 
one  cannot  estimate  the  burdens 
associated  with  these  courses  of  action 
unless  one  assumes  a  certain  level  of 
registrations  that  will  be  achieved  under 
each  course  of  action. 

For  the  purposes  of  this  discussion, 
NHTSA  assumes  that  each  of  these 
courses  of  action  will  result  in  15 
percent  of  the  tires  sold  by  independent 
dealers  being  registered  with  the  tire 
manufacturers,  an  increase  of  4.2 
percentage  points  above  the  current 
level  of  10.8  percent.  This  figure  was 
chosen  solely  because  some  assumption 
of  effectiveness  is  necessary  to  allow 
the  agency  to  estimate  the  potential 
burdens  associated  with  these  options. 
In  fact,  the  agency  believes  that  any 
change  it  proposes  to  the  current 
voluntary  registration  procedures  would 
result  in  a  significantly  higher 
percentage  of  tires  being  registered  with 
the  manufacturers.  At  this  time, 
however,  NHTSA  cannot  precisely 
quantify  the  anticipated  registration 
rates  under  any  of  these  courses  of 
action.  With  these  caveats,  NHTSA 
estimates  the  following  additional 
burdens  would  be  associated  with  the 
four  courses  of  actions  on  which  this 
notice  seeks  comments.  Note  that  all  of 
these  costs  are  over  and  above  the  costs 
currently  associated  with  voluntary  tire 
registration. 

If  prepaid  postage  were  required  on 
tire  registration  forms  for  independent 
dealers,  additional  costs  of  $1,150,000 
would  be  imposed,  with  $70,000  of  that 
total  being  a  one-time  cost,  while 
$1,080,000  would  be  an  annual 
additional  cost.  This  estimate  was 
derived  as  follows:  tire  manufacturers 
would  have  to  reprint  new  forms.  About 
70  million  voluntary  registration  forms 
are  distributed  each  year,  and  it  costs 
about  l/lO  of  a  cent  to  have  each  form 
printed.  Once  the  necessary  changes 
were  made  to  the  existing  forms,  it 
would  not  increase  the  costs  to  print  the 
forms.  However,  it  would  be  necessary 
for  tire  manufacturers  to  change  their 
existing  forms  to  accommodate  the 
requirement  for  prepaid  postage. 
Therefore,  printing  new  forms  would 
impose  one-time  costs  of  about  $70,000. 
Prepaid  postage  would  cost  the 
manufacturers  16<  for  each  form  that 
was  returned,  and  these  costs  would 
recur  each  year.  Multiplying  70  million 
registration  forms  by  15  percent  (the 
assumed  return  rate)  by  16<  yields 
estimated  postage  costs  of  $1,680,000. 

The  increased  registration  rates  would 
also  result  in  additional  tire 
manufacturer  handling  and  computer 
costs.  For  the  purposes  of  this  estimate. 


NHTSA  assumes  such  costs  to  be  5f  for 
each  returned  registration  form.  At  15 
percent  registration,  additional  handling 
would  impose  costs  of  $230,000  on  the 
tire  manufacturers.  Total  annual  costs 
imposed  on  tire  manufacturers  by  a 
requirement  for  prepaid  postage  would 
thus  be  estimated  at  $1,910,000.  To 
estimate  total  costs  of  this  option,  one 
must  subtract  the  costs  of  postage 
currently  borne  by  consumers  to  register 
their  tires.  At  current  rates,  consumer- 
paid  postage  costs  $830,000  annually. 
Thus,  the  overall  costs  associated  with 
this  option  are  estimated  at  $1,080,000 
per  annum. 

The  option  of  implementing  a  public 
education  campaign,  coupled  with  a 
requirement  that  tire  manufacturers 
include  a  brief  explanation  of  the 
purpose  of  tire  registration  in  tire 
information  pamphlets  would  impose 
annual  additional  costs  of  $520,000, 
estimated  as  follows.  NHTSA  estimates 
that  it  would  prepare  and  distribute 
information  to  the  media  at  an  annual 
cost  of  $30,000.  There  are  about  50  tire 
manufacturers  and  brand  name  owners. 
NHTSA  assumes  that  the  five  largest 
would  spend  $25,000  on  fact  sheets  and 
promotions,  the  next  five  would  spend 
$10,000,  the  next  10  would  spend  $5,000, 
and  the  30  smallest  would  spend  $1,000 
under  this  option.  Total  costs  for  the 
industry  would  be  $260,000.  Adding  the 
additional  handling  and  computer  costs 
of  $230,000,  calculated  by  assuming  it 
costs  5^  for  manufacturers  to  handle 
each  returned  form,  yields  an  overall 
additional  annual  cost  estimate  of 
$520,000  for  this  option. 

The  requirement  to  address  all 
registration  forms  to  a  single  clearing 
house  would  require  the  tire 
manufacturers  to  print  new  forms.  This 
would  impose  a  one-time  cost  of  $70,000. 
as  explained  in  the  section  estimating 
costs  for  prepaid  postage  on  registration 
forms.  In  addition,  additional  annual 
costs  of  $440,000  would  be  imposed. 
Assuming  that  it  costs  a  clearing  house 
2i  per  registration  form  to  forward  it  to 
the  tire  manufacturer,  additional  costs  of 
$210,000  would  be  imposed.  The 
additional  handling  and  computer  costs 
for  the  additional  registrations  would 
impose  the  remaining  $230,000  of  annual 
costs. 

Finally,  if  the  agency  rescinded  the 
tire  registration  requirements  of  Part 
574,  there  would  be  a  one-time 
requirement  for  the  tire  manufacturers 
and  brand  name  owners  to  prepare  and 
file  compliance  plans.  NHTSA  estimates 
this  would  cost  an  average  of  $1,000  for 
the  50  affected  parties,  resulting  in  a 
total  one-time  cost  of  $50,000.  NHTSA 
assumes  that  the  manfacturers  would 
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incur  costs  of  $1,400,000  to  enforce  and/ 
or  promote  its  registration  plans  for 
independent  dealers.  This  assumes  it 
would  cost  tire  manufacturers  one  cent 
for  each  tire  sold  through  these  dealers. 
Adding  the  additional  handling  and 
computer  costs  for  increased  tire 
registration  of  $230,000  used  throughout 
these  estimates  yields  overall  annual 
costs  of  $1,630,000. 

As  noted  above,  the  agency  cannot 
quantify  the  benefits  associated  with 
increased  tire  registrafion  at  this  time.  If 
there  were  a  recall  of  tires  that  posed  a 
significant  safety  hazard,  the  owners  of 
those  tires  whose  names  and  addresses 
were  not  registered  with  the  tire 
manufacturer  could  not  be  promptly  and 
directly  notified  of  the  recall.  In  those 
circumstances,  increasing  the  rate  of  tire 
registration  would  reduce  the  risk  to 
motor  vehicle  safety.  Both  houses  of 
Congress  referred  to  the  "relationship  of 
tire  registration  to  highway  safety"  in 
their  Conunittee  reports,  indicating  that 
Congress  agrees  with  the  agency's 
conclusion.  However,  such  benefits 
cannot  be  quantified  at  this  time. 

NHTSA  solicits  public  comments  on 
its  estimates  of  the  burdens  and  benefits 
of  each  of  these  alternatives.  Any  data 
or  information  available  to  commenters 
with  respect  to  these  estimates  would  be 
particularly  useful  to  the  agency  in 
determining  what  changes  should  be 
proposed  to  the  current  voluntary 
registration  procedures. 

This  notice  solicits  comments  on  each 
of  these  approaches  and  any  other 
approaches  commenters  believe  would 
significantly  increase  registration  rates 
for  tires  sold  by  independent  dealers.  It 
is  requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiahty  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
iniformation  regulation.  49  CFR  Part  512. 


All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
notice  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  a  notice  of  proposed 
rulemaking  will  be  considered  in 
coimection  with  any  final  rule. 
Comments  on  the  notice  will  be 
available  for  inspection  in  the  docket. 
The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  retiuTi  the  postcard  by 
mail. 

(15  U.S.C.  1392, 1407, 1418;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 

Issued  on  December  18, 1986. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(PR  Doc.  86-26825  Filed  12-18-86;  5:08  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  the  Puerto  RIcan  Crested 
Toad 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  the  Puerto  Rican  crested  toad 
(Peltophryne  lemur)  to  be  a  threatened 
species.  Critical  habitat  is  not  proposed. 
The  species  is  endemic  to  two  islands 
on  the  Puerto  Rican  Shelf,  but  is 
presently  thought  to  exist  only  on  the 
main  island  of  Puerto  Rico,  where  a 
single  large  population  is  known  from 
the  southwest  coast  and  a  few  small 
propulations  are  believed  to  survive  on 
the  north  coast.  The  threats  include 
filling  and  drainage  of  its  breeding  sites, 
and  direct  loss  of  adults  and  their 
habitat  during  land  development.  This 
proposal,  if  made  final,  would 
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implement  the  protection  and  recovery 
provisions  of  the  Endangered  Species 
Act  of  1973,  as  amended,  for  this  toad.V 
The'  Service  seeks  data  and  comments 
from  the  public  on  this  proposal. 

DATES:  Comments  for  all  interested 
parties  must  be  received  by  February  23, 
1987.  Public  hearing  requests  must  be 
received  by  February  6, 1987. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  Caribbean  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  491,  Boqueron.  Puerto  Rico 
00622.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  at  this  office  during 
normal  business  hours,  and  at  the 
Service's  Southeast  Regional  Office, 
Suite  1282,  75  Spring  Street  SW., 
Atlanta,  Georgia  30303. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  David  Densmore  at  the  Caribbean 
Field  Office  address  (809/851-7297)  or 
Mr.  Richard  P.  Ingram  at  the  Atlanta 
Regional  Office  address  (404/331-3583 
or  FTS  242-3583). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Puerto  Rican  crested  toad 
(Peltophryne  lemur)  was  first  described 
in  1868  by  E.D.  Cope,  and  was  later 
placed  in  the  genus  Bufo  (Stejneger 
1904).  Recently,  the  native  bufonids  of 
the  Greater  Antilles  have  been 
regrouped  imder  the  genus  Peltophryne, 
in  recognition  of  their  presumed 
monophyletic  origin  (ft^gill  1981).  " 

Peltophryne  lemur  is  a  medium-sized 
toad,  64  to  120  miUimeters  (2.5  to  4.5 
inches)  in  snout-vent  length,  yellowish- 
olive  to  blackish-brown  in  color,  with 
prominent  supraorbital  crests  and  a 
distinctive  long,  uptiu^ied  snout.  Males 
are  considerably  smaller  than  females, 
and  exhibit  less  prominent  crests. 

The  Puerto  Rican  crested  toad  is 
endemic  to  two  islands  on  the  Puerto 
Rican  Shelf  (the  main  island  of  Puerto 
Rico  and  the  island  of  Virgin  Gorda  in 
the  British  Virgin  Islands).  The  known 
historic  distribution  on  Virgin  Gorda  is 
very  limited,  and  the  species  has  not 
been  observed  there  for  at  least  two 
decades;  it  is  assimied  to  have  been 
extirpated  from  that  island.  It  has 
historically  been  considered  rare  on 
Puerto  Rico,  and  for  several  years  before 
1966  (Garcia  Diaz  1967)  was  even  feared 
to  be  extinct  there.  From  better 
knowledge  of  its  habitat,  the  toad  is  now 
believed  to  be  confined  to  certain  areas 
on  the  coastal  plain  of  Puerto  Rico.  It 
has  been  found  as  single  individuals  or 
very  small  populations  at  several 
locations  on  the  north  coastal  plain,  and 
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is  known  from  two  areas  on  the  south 
coastal  plain.  Since  1975  it  has  been 
known  to  occur  in  Guanica 
Commonwealth  Forest  on  the  southern 
coast  (Richard  Thomas.  University  of 
Puerto  Rico,  pers.  comm.  1976).  and  a 
large  breeding  aggregation  estimated  to 
contain  more  than  a  thousand 
individuals  was  found  there  is  1984 
(Moreno  1985].  The  species  has  also 
been  in  captive  propagation  (Paine 
1985).  and  approximately  850  toadlets 
were  released  in  Cambalache 
Commonwealth  Forest  on  the  north 
coast  in  1984  and  1985. 

The  Puerto  Rican  crested  toad  occurs 
at  low  elevations  (below  200  meters  or 
660  feet)  where  there  is  exposed 
limestone  or  porous,  well-drained  soil 
offering  an  abundance  of  fissures  and 
cavities.  Adult  toads  are  semifossorial 
and  widely  dispersed  when  not 
breeding.  Although  not  completely 
understood,  breeding  appears  to  be 
sporadic  and  highly  dependent  upon 
occasional  heavy  rains  (Rivero  et  al. 
1980.  Moreno  1985).  When  rainfall  and 
surface  water  are  adequate,  more  than 
one  breeding  event  may  occur  in  a  single 
season.  Breeding  is  concentrated  in  a 
very  short  period,  and  within  a  few 
weeks  the  toadlets  metamorphose  and 
quickly  disperse.  Breeding  shows  a  high 
fidelity  to  sites  that  offer  the  right 
combination  of  elevation,  topography, 
and  ponded  fresh  water. 

The  Puerto  Rican  crested  toad 
appears  to  be  susceptible  to  a  variety  of 
threats  at  various  stages  of  its  life  cycle. 
Because  of  their  cryptic  behavior,  the 
location  or  even  presence  of  adult  toads 
in  an  area  being  developed  is  difficult  to 
detect  in  advance.  More  importantly, 
destruction  of  its  breeding  sites  by  filling 
or  alternation  of  drainage  may  indirectly 
destroy  even  a  large  population.  Many 
breeding  sites  are  known  to  have  been 
eliminated  on  both  the  north  and  south 
coasts  of  Puerto  Rico,  and  with  so  few 
breeding  sites  known  to  remain,  fupther 
losses  could  place  the  species  in  danger 
of  extinction. 

The  Puerto  Rican  crested  toad  was 
included  as  a  category  2  species  in  a 
notice  of  vertebrate  wildlife  review  on 
December  30. 1982  (47  FR  58454). 
Category  2  comprises  taxa  for  which 
information  in  the  possession  of  the 
Service  indicates  that  proposing  to  list 
the  species  is  possibly  appropriate,  but 
for  which  available  data  are  not  judged 
sufficient  to  support  such  proposal.  The 
Puerto  Rico  Department  of  Natural 
Resources  petitioned  the  Service  to  list 
the  Puerto  Rican  crested  toad  as 
endangered  on  December  27. 1984.  On 
August  20. 1986  (51  FR  29671).  the 
Service  announced  a  12-month  finding 


that  the  action  requested  by  the 
petitioner  was  warranted  but  precluded 
by  other  listing  actions  in  accordance 
with  section  4(b){3)(B)(iii)  of  the 
Endangered  Species  Act  of  1973.  as 
amended,  and  that  available  evidence 
indicated  the  species  should  be  listed  as 
threated.  This  proposed  rule  constitutes 
an  additional  required  petition  finding, 
and  indicates  that  the  action  requested 
by  the  petitioner  is  warranted. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Puerto  Rican  crested 
toad  (Peltophryne  lemur]  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  habitat  or  Range 

Although  the  Puerto  Rican  crested 
toad  has  historically  been  rare,  the 
species  has  undoubtedly  declined 
further  as  its  coastal  lowland  habitats 
have  been  destroyed  by  agricultural  and 
urban  development.  In  particular, 
known  breeding  sites  have  been  filled  or 
drained  for  construction,  cultivation, 
and  mosquito  control.  The  Puerto  Rico 
Department  of  Natural  Resources  is 
presently  considering  construction  of  a 
visitors  parking  lot  within  the  species' 
only  known  major  breeding  area  in 
Guanica  Commonwealth  Forest.  In 
addition,  a  major  resort  development 
has  recenUy  been  proposed  for  a  tract  of 
private  land  adjacent  to  this  site.  This 
sudden  acceleration  of  development 
pressure  where  the  only  known  healthy 
toad  population  survives  has  increased 
concern  over  the  species'  continued 
existence.  However,  discussions 
between  Federal  and  Commonwealth 
agencies  have  been  initiated  in  an  effort 
to  find  alternatives  to  the  proposed 
developments  that  will  avoid 
destruction  of  toad  breeding  habitat. 

B.  Overutilization  for  Commercial 
Recreational,  Scientific,  or  Educational 
Purposes 

The  taking  of  toads  has  occurred  for 
the  purpose  of  captive  breeding  (Paine 
1985).  although  only  a  few  adults  have 
been  taken.  However,  overcollecting  of 
other  species  of  Puerto  Rican 
herpetofauna  is  known  to  have 
occurred,  and  may  become  a  factor 


affecting  the  continued  existence  of  this 
species.  This  would  be  more  likely  if 
collectors  were  aware  of  the  location  of 
breeding  sites  end  were  present  during 
breeding  when  large  numben  of  toads 
may  be  concentrated  in  a  small  area. 

C.  Disease  or  Predation 

Disease  and  predation  have  not  been 
documented  as  factors  in  the  decline  of 
this  species.  Predation  on  dispersing 
toadlets  is  heavy,  particularly  from 
wading  birds  (Miguel  Canales.  Guanica 
Commonwealth  Forest,  pers.  comm. 
1986).  and  could  become  a  significant 
factor  with  poplations  reduced  too 
greaUy  by  other  problems. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanism 

The  Commonweath  of  Puerto  Rico  has 
recently  adopted  a  regulation  that 
recognizes  and  provides  protection  for 
certain  Commonwealth  listed  species. 
The  Puerto  Rican  crested  toad  is  classed 
as  threatened  on  the  Commonwealth 
list.  Federal  listing  would  enhance  this 
protection  and  apply  the  recovery  and 
enforcement  provisions  of  the 
Endangered  Species  Act  to  this  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Reproduction  in  this  species  appears 
to  rely  on  climatic  events  that  occur  at 
irregular  intervals.  Such  reliance  may 
create  natural  fluctuations  in  numbers  of 
this  toad  that  could  interact  with 
reduced  availability  of  breeding  sites  to 
increase  the  likelihood  of%vhole 
population  segments  being  eliminated. 
Both  extremes  in  sex  ratios  among 
breeding  animals  have  also  been 
reported,  a  low  incidence  of  males  in 
one  area  by  Rivero  et  al.  (1980).  and  a 
low  incidence  of  females  at  another 
locality  by  Moreno  (1985).  but  the 
significance  of  these  observations  is 
difficult  to  assess  without  more 
information  about  the  normal 
reproductive  biology  of  this  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Puerto 
Rican  crested  toad  as  a  threatened 
species.  Threatened  status  is  proposed 
because  of  the  species'  low  numbers, 
restricted  distribution,  and  apparent 
susceptibility  to  extirpation.  Endangered 
status  is  not  appropriate,  since  the 
species  does  not  appear  to  be  faced  with 
imminent  extinction.  Critical  habitat  is 
not  being  proposed  for  reasons 
discussed  in  the  following  section. 
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Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  the  Puerto  Rican 
crested  toad  at  this  time.  As  discussed 
under  threat  Factor  B  in  the  "Siunmary 
of  Factors  Affecting  the  Species." 
collecting  could  threaten  the  toad's 
continued  existence.  The  publication  of 
critical  habitat  maps  and  other  publicity 
accompanying  critical  habitat 
designation  could  increase  collecting 
pressure  and  enforcment  problems.  The 
Service  believes  that  Federal 
involvement  in  the  areas  where  this 
species  occurs  can  be  identified  without 
the  designation  of  critical  habitat.  All 
involved  parties  and  landowners  will  be 
notified  of  the  location  and  importance 
of  protecting  this  species's  habitat. 
Protection  of  this  species'  habitat  will 
also  be  addressed  through  the  recovery 
process  and  through  the  section  7 
jeopardy  standard. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal, 
Commonwealth,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  and  were  recently  revised  at  51  FR 
19926  (June  3. 1986).  Section  7(a)(4) 
requires  Federal  agencies  to  confer 
informally  with  the  Service  on  any 
action  that  is  likely  to  jeopardize  the 


continued  existence  of  a  proposed 
species  or  result  in  destruction  or  ' , 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat. 

If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  critical  habitat  is  being 
proposed  for  the  Puerto  Rican  crested 
toad,  as  discussed  above,  and  no 
Federal  involvement  is  known  or 
expected  to  occur. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and 
Commonwealth  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22, 
17.23.  and  17.32.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and /or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  imdue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  accurate  and  as  effective  as  possible. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposal  are  hereby  solicited. 


Comments  particularly  are  sought 
concerning: 

(1)  Biological,  conunercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  plaimed  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  fmal  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  Med  within^ 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor. 
Caribbean  Field  Office.  P.O.  Box  491. 
Boqueron,  Puerto  Rico  00622. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Polciy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  ouUining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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Author 

The  primary  author  of  this  proposed 
rule  is  Mr.  David  Densmore,  Caribbean 
Field  Office.  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  491,  Boqueron,  Puerto 
Rico  00622  (809/851-7297). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 


Proposed  Regulation  Promulgation 
PART  17— (AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884:  Pub. 
L.  94-359.  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 


3751;  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq.]. 

2.  It  is  proposed  to  amend  {  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "Amphibians",  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

S  17.11    Endangered  and  threatened 
wildlife. 


(h)  *  *  * 


Spacin 


Convnon  narns 


ScMHibfic  nttme 


Histonc  range 


Vertebrate 

population  wtiere 

andangerd  or 

threatened 


Status 


When  listed 


Cntical 
haMat 


Special 
rules 


AMPHieiANS 

Toad.  Puerto  Rican 


Paltophryne  lemur  crested U.S.A    (PR)  and  British  Virgin   Is- 
lands 


Entire.. 


Dated:  November  28, 1986. 
P.  Daniel  Smith, 

Acting  Assistant  Scretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  86-28733  Filed  12-22-86;  8:45  am) 
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Notices 


This  section  of  the   FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  arKJ  rulings,  delegations  of 
auttx)rity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards; 
Limestone  Co.  Pig  Assn^  Inc.,  et  al. 

The  Packers  and  Stockyards 
Administration,  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act.  1921.  as  amended  (7 
U.S.C.  202).  and  should  be  made  subject 
to  the  provisions  of  the  Act. 

AL-168    Limestone  Co.  Feeder  Pig  Assn., 
Inc.,  Athens.  Alabama 

Al^ieg    Northeast  Ala.  Feeder  Pig  Assn.. 
Inc..  Section,  Alabama 

AL-170    Upper  Coastal  Plains  Feeder  Pig 
Assn.,  Fayette,  Alabama 

AL-171    Cullman  Feeder  Pig  Assoc, 
Hanceville,  Alabama 

AL-172    Northwest  Alabama  Feeder  Pig 
Assn.,  Russellville,  Alabama 

AL-173    Sand  Mountain  Feeder  Pig  Assn., 
Albertville,  Alabama 

AL-174    Central  Ala.  Feeder  Pig  Assn., 
Clanton,  Alabama 

AIy-175    Sand  Mountain  Horse  Auction, 
Norton,  Alabama 

AR-163    Ward  Livestock  Auction,  Ward, 
Arkansas 

IN-163    White  Livestock  Auction, 
Brookville,  Indiana 

KY-173    Gateway  Livestock  Auction,  Inc., 
Mt.  Sterling,  Kentucky 

MN-183    Auction  Center  Livestock, 
Frazee,  Minnesota 

MO-263    Lyle  Stockyards,  Savannah, 
Missouri 

MO-264    MFA  Livestock  Association,  Inc., 
Centerview.  Missouri 

MO-265    Hwy.  47  Auction.  St.  Clair, 
Missouri 

MS-162    Glenwild  Livestock  Auction, 
Grenada,  Mississippi 

WI-140    Great  Northern  Investments, 
Fond  du  Lac,  Wisconsin 

Notice  is  hereby  given  that  pursuant 
to  authority  under  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.),  it  is  proposed  to 


Federal  Register 

Vol.  51,  No.  246 

Tuesday,  December  23,  1986 


designate  the  stockyards  named  above 
as  posted  stockyards  subject  to  the 
provisions  of  the  Act  as  provided  in 
section  302  thereof. 

Any  person  who  wishes  to  submit 
written  data,  views,  or  arguments 
concerning  the  proposed  designation, 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration, 
United  States  Department  of 
Agriculture,  Washington,  DC  20250,  by 
January  7. 1987. 

All  written  submissions  made 
pursuant  to  this  notice  shall  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 
Marketing  Division  during  normal 
business  hours. 

Done  at  Washington  DC.  this  9th  day  of 
December  1986. 

Harold  W.  DavU, 

Director,  Livestock  Marketing  Division. 
[FR  Doc.  86-28735  Filed  12-22-86;  8:45  am] 
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Deposting  of  Stockyards;  Pickens  Co. 
LS  Comm.,  Inc.,  et  al. 

It  has  been  ascertained,  and  notice  is 
hereby  given,  that  the  livestock  markets 
named  herein,  originally  posted  on  the 
respective  dates  specified  below  as 
being  subject  to  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.).  no  longer  come 
within  the  definition  of  a  stockyard 
under  said  Act  and  are.  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


Facility  No.,  name,  and  location  of 
stockyard 


AL-102    Pickens    County    LS    Comm., 

Inc.,  AliceviHe,  AlatMma. 
AL-108    Atmore    Tnx:kers   Association. 

Inc.,  Atmore,  Alabama. 
AL-111    Cherokee    County    Stockyard, 

Inc..  Centre,  Alabama. 
AL-119    Enterprise  Livestock  Co.,  Enter- 
prise, Alabama. 
AL-130    Korwiamer  Livestock  Co..  Inc., 

QuntervHle,  Alabama. 
AL-132    Headland    Stock    Yards.    Inc.. 

Headland.  Alabama. 
AL-133    Madison      County      Livestock 

Market.  HuntsvUle,  Alabama. 
AL-135    Walker       County       Livestock. 

Jasper.  Alabama. 
AL-139    Marion  Stockyard,  Marion,  Ala- 

t>ama. 
AL-142    Aaron-Calvert    Stockyard,    Inc., 

Morris,  Alabama. 
AL-149    Casey    Stock    Yards,    Selma, 

Alabama. 
AL-160    Leighton    Stockyard,    Leighton, 

Alat>atna- 


Date  o)  posting 


June  19.  1962. 
May  16,  1959. 
May  18,  1959. 
Jul.  11,  1959. 
Jul.  10,  1959. 
May  18,  1959. 
,M.  13.  1959. 
Dec.  8.  1961. 
Mw.  29,  1960. 
May  1,  1957. 
Jan.  14,  1936. 
Apr.  5,  1976. 


Facility  No.,  name,  and  kication  o( 
stockyard 


AL-163    Southeast  Feeder  Pig  Aaaoc, 

Brundklge,  Alabama. 
AL-164    Fanners      Livestock      Auction, 

RusseKvilte,'  Alabama 
AL-16S    Southeastern    LS    Sarvice    A 

Autnn,  Inc..  Ptwna  City.  Alabama. 
An-13S    River  Valley  Livestock  Mwkal 

Ola.  Arkansas. 
FL-110    Live  Oak  Stockywd,  Live  O*. 

Florida. 
FL-123    Jacksonville  Livestock  Auctnn 

Co..  Inc..  Whitehouse,  Florida. 
FL-126    Trenton  Livestock  Market  Inc., 

Trenton,  Florida. 
FL-130    Sparr  Farm  &  Home  Auctior<, 

Sparr,  Florida 
GA-100    Union    Stock    Yards.    Alieny. 

Georgia. 
GA-103    Ariington  Stockyards,  Arlington. 

Georgia. 
GA-107    Ffcrt  River  Livestock  Auctioa 

Bainbridge,  Geongia. 
GA-119    The   Pony   Express    Livestock 

Market,  Covington,  Georgia. 
GA-122    Peoples  Stocky»ds,  Cuthbert. 

Georgia 
GA-123    Damon    Livestock    Company, 

Dawson,  Georgia. 
GA-130    Dodge       County       Livestock 

Market,  Inc.,  Eastman,  Georgia. 
GA-131     RtzgeraM     Livestock     Market. 

FitzgeraM,  Georgia. 
GA-132    GainsvUle     Livestock     Centar, 

Gainsville,  Georgia 
GA-136    Pulaski  Stockyard,  Inc..  Haiw- 

kinsviNe,  Georgia. 
GA-143    Farmer's  Stockyard  of  McRae, 

Inc.,  McRae,  Georgia. 
GA-148    Farmers      Livestock      Auction 

Company,  Inc.,  Nashville.  Georgia 
GA-149    Irwm  County  Livestock  Compa- 
ny, Inc.,  Ocilla,  Georgia. 
GA-154    County  Stock  Bam,  Sandars- 

viHe,  Georgia. 
GA-157    Etfingfiam  County  Stockyards, 

Springfiekl.  Georgia. 
GA-159    Southeast  Georgu  Stockyard, 

Inc.,  Statesboro,  Georgia 
GA-163    Worth  County  Livestock  Com- 
pany, Sylvester,  Georgia. 
GA-167    Tifton  Stockyards.  Inc ,  Tifton, 

Georgia. 
GA-168    Toccoa    Livestock    Auctkxi    & 

Speedmray,  Inc..  Toccoa.  Gaogia. 
GA-186    Th-State    Livestock    Company, 

Vaktosta.  Georgia. 
GA-188    Tattnal    County     Feeder    Pig 

Sale,  GlennsiHe,  Georgia. 
GA-190    Triple  T  Livestock  Co.,  Dalton, 

Georgia. 
10-119    Valley     Livestock     Commission 

Co.,  Rupert  Maho. 
IN- 104    Whrte  Livestock  Auctxxt.  Brook- 
ville, Indiana 
KY-151     Somerest  and  Pulaski  County 
Livestock  Market  Inc..  Somerset  Ken- 
tucky. 
KY-156    Winchester    Stockyards,     Inc., 

Wincfiester.  Kentucky 
MD-113    Hunter's     Sale     Bam.     Inc., 

Rising  Sun,  Maryland 
MO-1S6    MansfieW    Livestock    Auction. 

MansfieM,  Missoun. 
OH-149    Hoppel  Brothers  Auction  Pavil- 
ion, Inc ,  West  Point,  Ofiio 
SC-109    Greenwood   Livestock   Market 

Inc.,  Greenwood.  South  Carolina 
SC-118    Dorctiester  Marketing  Associa- 

tkxi,  St  George,  South  Carolina 
SC-127    SpringfieM  Stockyards  i  Auc- 
tion Co.,  Inc.,  Neese.  South  Carolina. 
TX-284    Wichita      Livestock      Auction, 
Wichita  Fans,  Texas 


Dale  of  posting 


Aug.  29,  1979. 

M«.  9,  1961. 

Oct  24.  1983. 

Dec  15.  1958 

Mar.  2, 1960. 

June  18.  1962. 

Apr.  14,  1981. 

Jul.  30,  1962. 

Dec.^22.  1937. 

May  21,  1959. 

May  15,  1959. 

Feb  2,  1971. 

May  20,  1959 

May  14,  1959. 

May  22.  1959 

May  15,  1959. 

Dec.  1Z  1969. 

June  2.  1959. 

Apr.  29,  1966. 

May  18.  1959 

May  13,  1959 
June  12.  1959. 
June  20,  1959. 
May  23.  1959. 
Aug.  20,  1959. 
May  14.  1959 
Feb.  1.  1968 
Mar.  1.  1979. 
Aug.  13,  1979. 
Mw.  24,  1981. 
Mv.  11,  1957. 
Apr.  23.  1959 
Jw.  25,  1966. 

Fab.  27,  1931. 
July  26,  1961 
June  B,  1959. 
June  11,  1966. 
Feb.  8,  1960. 
Ju»y26,  1961. 
Mw.  25,  1976. 
May  22,  1950. 
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Factty  No.,  nam*,  mi  tocMon  ol 
skxkyiRl 


WV-102    Bridaepon  Stockyardi.  Biictg*- 
poft  WMt  Virgina. 


DMaof  poaling 


Nov  9.  19SS. 


Notice  or  other  public  procedure  has 
not  preceded  promulgation  of  the 
foregoing  rule.  There  is  no  legal 
justification  for  not  promptly  deposting 
a  stockyard  which  is  no  longer  within 
the  deflnition  of  that  term  contained  in 
the  Act. 

The  foregoing  is  in  the  natiu%  of  a 
change  reheving  a  restriction  and  may 
be  made  effective  in  less  than  30  days 
after  publication  in  the  Federal  Register. 
This  notice  shall  become  effective  upon 
pubUcation  in  the  Federal  Register. 

(42  Stat.  159.  as  amended  and  supplemented; 
7  IJ.S.C.  181  et  seq.) 

Done  at  Washington.  E>C,  this  12th  day  of 
December  1985. 

Hatold  W.  Davis, 

Director,  Livestock  Marketing  Division. 
(PR  Doc.  86-28736  Filed  12-22-86;  8:45  am] 

BIUJNO  COOC  3310-KO-M 


Posted  Stockyards;  White  Horse  and 
Mule  Co.  et  al. 

Pursuant  to  the  authority  delegated 
under  the  Packers  and  Stockyards  Act, 
1921,  as  amended  (7  U.S.C.  181  et  seq.), 
it  was  ascertained  that  the  livestock 
markets  named  below  were  stockyards 
within  the  deHnition  of  that  term 
contained  in  section  302  of  the  Act,  as 
amended  (7  U.S.C.  202),  and  notice  was 
given  to  the  owners  and  to  the  public  by 
posting  notices  at  the  stockyards  as 
required  by  said  section  302,  on 
respective  dates  speciHed  below. 


FaoMy  No.,  name,  wd  locatnn  ct 

Dale  of 

stockyard 

poaMng 

AL-166    W»«M  Hoisa  and  Mute  Company. 

Aug.  25.  1986. 

Holly  Pond.  Alabama. 

AI.-167    Kenneth  H«iWe  Faedar  Pig  Sala. 

Aug.  28.  1986 

nadmont.  Alabama. 

IA-2ao    Bkitfay    and    Dykitra    Sala    Co.. 

Aug.  11.  1986. 

Knomea.  kxw. 

IN-162    Hahn's  Hona   Auction.   M»ango. 

Aug.  18.  1986 

kKfana. 

KY-172    Caaay  County  Feedar  Pig  M«4iaL 

Aug.  18.  1986 

Ijberty.  Kantudiy 

NY-1GS    Angafca  Feadar  Sates  Coopars- 

Sapl  5.  1986 

liva.  Inc..  Angelica.  New  York. 

TX-330    Four  County  Auction  Canter.  >lnc.. 

Aug.  26.  1986 

mduMy.  Texas 

TX-332    AmMtiead    Uvestock   SM«  Co., 

Aug.  27,  1986 

McMta  Fals.  Texas 

VA-lse    Culpappar  Agncultural  Entetpriees. 

Aug.  18.  1986 

mc..  Culpepper.  Virgna. 

Done  at  Washington.  DC.  this  9th  day  of 
December  1986. 

Harold  W.  Davis, 

Director.  Livestock  Marketing  Division. 
(FR  Doc.  86-28737  Filed  12-22-86;  8:45  am] 

HUJNG  COOC  3410-KIMI 


SoH  Conservation  Service 

Barton  and  Clyde  Rivers  Watershed, 
VT;  Environmental  Impact  Statement 

AOENCY:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  a  finding  of  no 
significant  impact. 

smMNARY:  I>ur8uant  to  section  102(2)(C} 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Coimcil  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Barton  and  Clyde  Rivers  Watershed, 
Orleans,  Caledonia,  and  Essex, 
Counties,  Vermont. 

FOR  FURTHER  INFORMATION  CONTACT 

John  C.  Titchner,  State  Conservationist, 
Soil  Conservation  Service,  60  Union 
Street,  Winooski,  Vermont  05404, 
telephone  (802)  951-6795. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
flndings,  John  C.  Titchner,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  project  concerns  a  plan  for 
watershed  protection  and  water  quality 
improvement.  The  planned  works  of 
improvement  include  conservation  land 
treatment  and  agricultural  waste 
management  practices. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
nie  and  may  be  reviewed  by  contacting 
John  C.  Titchner,  State  Conservationist 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 


review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable] 

(FR  Doc.  86-28681  Filed  12-22-86;  8:45  am] 

BIUJNQ  COOC  3410- 16-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
(Application  #  86-OOOOS] 

Issuance  of  an  Export  Trade 
Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  issuance  of  an  export 
trade  certificate  of  review. 

SUMMARY:  The  Department  of 
Commerce  has  issued  an  export  trade 
certiBcate  of  review  to  Streamline 
Shippers  Association,  Inc.  This  notice 
smnmarizes  the  conduct  for  which 
certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT 
'James  V.  Lacy,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-377-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificate  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804, 
January  11, 1985). 

This  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  3e5(a)  of 
the  Act  and  15  CFR  325.11(a),  any! 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  on  an 
action  in  any  appropriate  district  court 
of  the  United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

(a)  Products:  All  products. 

(b)  Consulting  Services:  Consulting; 
and  market  research  and  analysis. 

(c)  Transportation  Services  (As  They 
Relate  to  the  Expgrt  of  Products) 
Include:  Overseas  freight  transportation; 
inland  freight  transportation  to  a  U.S. 
export  terminal,  port  or  gateway; 
packing  and  crating;  leasing  of 
transportation  equipment  and  facilities; 
terminal  or  port  storage:  wharfage  and 
handling;  forwarder  services;  insurance; 
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warehousing;  foreign  exchange; 
financing  and  financial  services;  export 
sale  and  trade  documentation  and 
services;  oversees  distribution;  paying 
or  charging  commissions;  marketing; 
advertising;  communication  and 
processing  of  foreign  orders;  accounting; 
clerical  services;  consulting:  customs 
services;  feasibility  studies:  investment 
services:  legal  services;  management 
services:  and  translation  services. 

Export  Markets  I 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Definitions 

(a)  "SSA  Members"  means  those 
entities  who  are  members  within  the 
meaning  of  the  by-laws  of  SSA. 

(b)  "Independent  management"  means 
officers,  employees  and  agents  of  SSA 
who  are  not  directors,  officers  or 
employees  of  any  company  which  buys 
or  sells  goods  for  which  SSA  provides 
Transportation  Services. 

(c)  "Export  Intermediary"  means  an 
entity  who,  for  the  export  of  Products, 
acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  arranging  for  the 
provision  of  Transportation  Services. 

Export  Trade  Activities  and  Methods  of 
Operation 

SSA,  acting  through  its  independent 
management,  may: 

1.  Consolidate  and  distribute  the 
freight  of  SSA  Members  for  goods 
exported  or  in  the  course  of  being 
exported; 

2.  Negotiate,  procure,  provide  and 
administer  Transportation  Services  to 
SSA  Members; 

3.  Obtain  and  arrange  for  the  services 
of  Export  Intermediaries  for  SSA 
Members.  SSA  may  enter  into  exclusive 
agreements  with  Export  Intermediaries 
whereby: 

(a)  SSA  agrees  to  obtain 
Transportation  Services  only  through 
the  Export  Intermediary(ies)  in 
particular  Export  Markets,  and/or 

(b)  The  Export  Intermediary(ies] 
agrees  not  to  provide  Transportation 
Services  to  SSA's  competitors; 

4.  Enter  into  exclusive  or  nonexclusive 
agreements  with  persons,  including  SSA 
Members,  in  the  Export  Markets 
whereby  SSA  procures  and  provides 
Consulting  Services  to  such  persons: 


5.  Negotiate  charges  and  other  terms 
and  enter  into  contracts  which  provide 
for  Transportation  Services  to  SSA 
Members  including,  but  not  limited  to, 
the  chartering  and  space  chartering  of 
vessels,  the  entering  into  of  service 
contracts  with  ocean  common  carriers, 
the  negotiation  and  utilization  of 
through  intermodal  rates  with  common 
and  contract  carriers  for  inland  freight 
transportation  for  export  shipments  to  a 
U.S.  export  terminal,  port,  or  gateway; 
and  the  combination  and  consolidation 
of  container  and  less  than  containerload 
shipments  into  full  containerized 
shipments.  SSA  may  conduct  this 
activity  on  behalf  of  SSA  Members.  For 
the  purpose  of  fulfilling  SSA's  volume 
obligations  with  carriers  or  conferences, 
SSA  may  also  accept  for  Transportation 
Service  shipments  from  other  shippers' 
associations. 

6.  Meet  and  discuss  with  SSA 
Members  ideas,  methods  and 
information  solely  concerning  Export 
Trade,  including  trade  opportunities, 
selling  strategies,  sales,  projected 
demands  and  business  growth, 
customary  terms  of  sale,  and  legal 
agreements  for  conducting  business  in 
the  Export  Markets,  and  expenses  of 
exporting  to  specific  points  in  the  Export 
Markets; 

7.  Prescribe  the  following  conditions 
with  respect  to  membership  for  export 
purposes  in,  and  withdrawal  and 
expulsion  from,  SSA: 

(a)  Membership  in  SSA  shall  be 
initiated  by  application  and  shall  be 
restricted  to  responsible  firms  whose 
shipping  activities  and  products  are  of 
such  a  nature  as  to  permit  consolidation 
of  shipments  with  other  SSA  Members 
without  impeding  the  purposes  of 
shipping  economies  and  efficiencies 
intended  by  the  formation  of  SSA; 

(b)  All  SSA  Members  shall  be 
approved  by  the  Board  of  Directors  (or 
by  a  committee  thereof); 

(c)  SSA  shall  have  two  classes  of  SSA 
Members:  (1)  Individual  members,  and 
(2)  group  members,  and  may  prescribe 
the  eligibility  requirements  for  each 
class  of  member 

(d)  The  Board  of  Directors  may  expel 
any  SSA  member  at  any  duly  convened 
meeting  for  failing  to  patronize  SSA  for 
a  continuous  period  of  six  months; 

(e)  The  Board  of  Directors  may  expel 
any  SSA  Member  for  failure  to  comply 
with  the  Articles  of  Incorporation,  the 
by-laws,  or  any  rules  or  regulations  of 
SSA,  provided  SSA  supplies  that 
Member  with  prior  notice  and  the 
opportimity  to  appear  before  the'Board 
of  Directors:  

(f|  The  privileges  of  any  SSA  Member 
may  be  suspended  by  the  Board  of 
Directors  if  the  Member  does  not  pay  all 


freight  charges  on  its  fre;ight  shipments 
within  the  credit  terms  allowed  by  SSA; 
if  upon  suspension  and  notification  to 
the  Member  of  the  action  the  charges 
remain  unpaid,  then  such  Member  shall 
be  automatically  expelled  from 
membership;  and 

(g)  Any  SSA  Member  may  withdraw 
from  membership  by  written  notice  to 
the  principal  office  of  SSA,  but  such 
withdrawal  shall  not  affect  the  existing 
liabilities  of  the  withdrawing  member  to 
SSA. 

Provided,  however,  that  the  right  of 
each  SSA  Member  to  obtain  Consulting 
Services  and  Transportation  Services 
fit}m  other  than  SSA  is  at  all  times 
guaranteed.  However,  SSA  Members 
may  be  required  to  commit  to  tendering 
a  specified  volume  through  SSA  prior  to 
SSA's  negotiating  with  a  carrier  or 
conference  or  under  a  volume  contract 
SSA  has  in  effect  with  a  carrier  or 
conference,  and  further  provided  that 
the  specified  volume  of  the  SSA  Member 
is  not  so  large  as  to  represent  a  total  or 
near  total  commitment  of  the  Member's 
transportation  volume. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

Dated:  December  17. 1986. 
James  V.  Lacy, 

Director,  Office  of  Export  Trading  Company 
Affairs. 
[FR  Doc.  86-28821  Filed  12-22-66;  8:45  am] 

MLIJNG  COO^  3510-O(Mi 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency  Scientific 
Advisory  Committee 

AGENCY:  Defense  Intelligence  Agency 
Scientific  Advisory  Committee. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L. 
92-463,  as  amended  by  section  5  of  Pub. 
L.  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  has  been 
scheduled  as  follows: 

date:  Wednesday,  14  January  1987,  9:00 
a.m.  to  5:00  p.m.. 

ADDRESS:  The  DL\C,  Boiling  AFB, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Colonel  Duarte  A.  Lopes,  USAF,  Acting 
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Executive  Secretary,  DIA  Scientific 
Advisory  Committee,  Washington,  DC 
20301  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552(c)(1),  Title  5  of  the 
U.S.  Code  and  therefore  will  be  closed 
to  the  public.  Subject  matter  will  be 
used  in  a  special  study  on  Wing-in- 
Ground  Effect  vehicle  developments. 

Patricia  H.  Means, 

CfSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

December  17, 1988. 

[FR  Doc.  86-28714  Filed  12-22-86;  8:45  am] 

aiUJIiQ  COOC  MIO-OI-M 

Defense  Science  Board  Task  Force  on 
the  National  Aerospace  Plane  (NASP) 

ACTION:  Change  in  date  and  location  of 
advisory  committee  meeting  notice. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  the 
National  Aerospace  Plane  (NASP) 
scheduled  for  January  14-15. 1987  as 
published  in  the  Federal  Register  (Vol. 
51,  No.  236,  Page  44331-44332,  Tuesday, 
December  9, 1986,  FR  Doc.  86-27581)  will 
be  held  on  January  7-8. 1987  at  the 
Defense  Advanced  Research  Projects 
Agency  in  Arlington,  Virginia.  In  all 
other  respects  the  original  notice 
remains  unchanged. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
December  17, 1986. 
[FR  Doc.  86-28711  Filed  12-22-86;  8:45  am] 

BILUNQ  COOE  3810-01-M 

Defense  Science  Board  Task  Force  on 
Special  Systems  Subgroup,  Pacific 
Command  Air  Defense 

action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Pacific  Command  Air 
Defense,  Special  Systems  Subgroup  will 
meet  in  closed  session  on  January  13, 
1986  at  the  Center  for  Naval  Analyses, 
Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acqusition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  examine  systems  related  to  defense 
capabilities  for  shore  installations  in  the 
Pacific  Command  and  assess  relevant 


technology,  equipment,  and 
modernization  plans. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  No.  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1982)).  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 
Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
December  17, 1988. 
[FR  Doc.  86-28712  Filed  12-22-86;  8:45  am] 

BiUJNQ  COOE  M10-01-M 


Defense  Science  Board  Task  Force  on 
Teciinological  and  Operational 
Surprise 

ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Technological  and 
Operational  Surprise  in  the  U.S.-Soviet 
Military  Competition  will  meet  in  closed 
session  on  January  23, 1987  at  the  DIAC 
Building,  Boiling  AFB.  Washington,  DC. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  evaluate  the  potential  for 
technological  and  operational  surprise 
in  the  U.S.-Soviet  military  competition. 

In  accordance  with  sectioa.lO(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  accordingly  this 
meeting  will  be  closed  to  the  public. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
December  17. 1986. 
[FR  Doc.  86-28713  Filed  12-22-86;  8:45  am] 

aaUNQ  COOE  3t1»-01-M 


Defense  Logistics  Agency 

Announcement  of  Commerical 
Activities  (CA)  Program  Studies 

AOENCY:  Defense  Logistics  Agency 
(DLA),  DOD. 

ACnOH:  Notice  of  announcement  of 
commerical  activities  program  studies. 


summary:  The  publication  of  CA 
program  studies  is  required  by 
Supplement  to  OMB  Circular  No.  A-76 
(Revised)  and  DoD  Instruction  4100.33, 
"Commercial  Activities  Program 
Procedures."  The  following  comprises 
DLA's  commercial  activity  cost  /, 

comparison  studies  currently  in 
progress. 


AdMty 

Function 

Daiense  Contract 

AdiiMMSljaUuo 

tion  Service*;  Base  Supply  Oper- 

SarvKM. Ragran 

ations.  Warehousing  and  Ontnbu- 

Loa  Angeles.  CA 

tion  o<  Publications.  Other  Instalta- 

Motor  Pool 

lions   Services.   Audiovisual   Serv- 

Oparilion. 

cas.   Audiovisual   Production.   Ad- 

ministrative   Services.    Reference 

and   Techracal    Uxwias.    Internal 

Mail  and  Messenger  Services. 

Datanse  Contract 

Installation  Services    Motor  Vehicle 

Administration 
Sarveas.  Region. 
AdvUaOA. 


Dafanae  Logistica 
Services  Center. 
Battle  Creek.  Ml 

Defense  Reutikzation 
and  Martielmg 
Service.  Battle 
Creek.  Ml. 


Oatanaa  Reutilzation 
aiid  Marketing 
Sarvica.  BatUa 

Creak,  Ml. 


Defense  Raulilizalion 
and  Marketing 
Service.  Battle 
Creek.  Ml 


Defense  Reutikzation 
and  Mwkatmg 
SarMca,  Battle 
Craek.MI. 


Defense  Reutikzation 
and  Marketng 
Sanice.  BatHe 
Creek,  Ml 


Operation.  Base  Supply  Oper- 
ations. Prmtmg  and  Reproduction. 
Audiovisual  Servicas.  Audiovisual 
Production.  Reference  and  Tech- 
nical Ubranes.  Internal  Mail  and 
Messenger  Services.  Pubkcatnn 
Distribution  Centers.  BuMmgs  and 
Stnxiixas.  Automated  Data  Proc- 
aaang  and  Telecommunications. 

Installation  Sanncas.  Audnviaual. 
PIxMo.  Library.  Vehnle  Operatton/ 
Maintenance.  Base  Suppty.  Man. 
Woodwon^mg 

Preparation  and  Disposal  of  Excess 
and  Surpkja  Property  at  the  lol- 
lowing  Dafanae  Reutilizalion  and 
Mwketmg  Offices  and  Oftsite 
BrarKhes  CT.  Grolon.  NJ.  Ba- 
yonne;  NJ.  Dover.  NJ,  Lakahurst 
NJ,  McGuire:  PA.  Chamberaburg; 
PA.  Mechanicaburg;  PA.  Philadel- 
phia; PA.  Tobyhanna. 

Preparation  and  Oiapoaal  of  Excess 
and  Surpkjs  Property  at  ttie  fol- 
kxmng  Defense  Reutlkzatxxi  and 
Marketing  Offices  and  Offsita 
Branchaa,  MA.  Ayer,  MA.  Chico- 
pee  Fans:  ME.  Bumswick;  ME. 
Umaalone:  NH,  Portsmouth.  NY, 
Plaltaburgh;  NY.  Rome.  NY  Ronv 
ukjs;  NY,  Watervket:  Rl.  Davnville 

Preparation  and  Disposal  of  Excess 
and  Surpkjs  Property  at  the  fol- 
lowing Defense  Reutikzation  and 
Marketing  Offices  and  Offsite 
Branches  AR.  Fort  Smith,  AR, 
Little  Rock:  AR.  Pine  Bkitf:  L^ 
Barkadale;  LA,  England;  LA,  Fort 
Pofc  MS,  Kaaalar.  MS,  Shetiy; 
OK.  Fort  SM;  OK.  McAksler  OK, 
OMahoma  City:  TX.  Texaikana. 

Preparation  and  Diaposal  of  Excess 
and  Surpkis  Properly  at  ttie  fol- 
lowing Defense  Reutikzation  arv) 
Marketing  Otficas  and  Otfsite 
BranchM:  AZ.  Yuma;  CA,  Bar- 
stow;  CA.  China  Lake:  CA.  Ed- 
wanla:  CA.  El  Toro.  CA.  North 
lalwid;  CA.  Norton;  CA,  Pan««alon; 
CA.  Port  Huaname:  CA,  Swi 
Diego  (Imperial  Beach)  CA.  Tarm- 
rwl  Istarxj.  CA.  Twenty  Nine 
Pakns.  CA.  Vandarburg 

Praparation  and  Diapoaal  of  Excess 
and  Surpkjs  Property  at  the  fol- 
kiwmg  Defense  Reutikzation  and 
Marketing  OfAcas  and  Oftsite 
Branches:  MO.  Abenleen;  MO. 
Fort  Meade:  MD.  Brandywine;  MO, 
Patuxant  VA.  Norfok;  VA.  Camp 
Alan;  VA,  Norfo»  Shipyard;  VA, 
Richmond;  VA.  WHmaburg:  VA. 
Dahlgran:  KS.  R«ey;  KS.  Leavan- 
KS.  McConnal:  IL.  Great 
IN,  Crane;  OH.  Cokjmbus; 
OH.  WriQht  Psttsrvon. 
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Activity 


Defense  Reutikzation 
and  Marketing 
Service.  Battle 
Creek,  Ml. 


Defense  ReuMization 
and  Marketing 
Service.  Battle 
Creek.  Ml 


Defense  Reutikzation 
and  Marketing 
ServKe.  Battle 
Creek,  Ml 

Defenae  Electronrcs 
Supply  Center. 
Dayton.  OH. 


Defense  Personnel 
Support  Center. 
Philadephia,  PA. 


DLA  Administrative 

Support  Canter. 
Alexandria,  VA 
Defense  General 
Supply  Canter. 
RKhmond,  VA. 


Furtclion 


Preparation  and  Disposal  of  Excess 
and  Surpkjs  Property  at  the  fol- 
towmg  Defense  Reutikzation  and 
Marketing  Olficas  and  Offsite 
Brancties:  AR.  ByttheviHe:  MS.  Co- 
kimbus;  NC,  Cheny  Pomt.  NC. 
Greensboro;  NC.  Fort  Bragg;  SC. 
Charleston;  SC,  Myrtle  Beach;  SC. 
Panis  Island;  TN.  Merrvhis;  TN, 
Mnkngton;  FL,  JackaonvlKa;  FL. 
Mayport;  FL,  Cecil  Fiokl:  FL,  Pen- 
sacola;  FL,  EIgm;  Fl,  Tyndall;  GA, 
Kings  Bay;  GA.  Wamer-Robms; 
GA,   Vaktosta,   GA.    Forest   Park 

Preparation  and  Diaposal  of  Exceas 
and  Surpkja  Property  at  the  fol- 
lowing Defense  Reutikzation  afvj 
Marketing  Offices  and  Offsite 
Brandies:  AK.  Ancfiorage;  CO, 
Cokxado  Spnngs;  CO,  Denver. 
Co,  Puebto;  OR,;  WA  Spok^te 
HermiBton,  WA;  Whk>)ey,  WA; 
Puget  Sound,  WA,  Lewis.  Wy;  F 
E.  Wvren,  A2;  Tucson,  AZ;  Hua- 
ctwca.  CA;  Stockton.  CA;  Travis. 
10,  Mountain  Home,  LTT;  Hni.  Ut 
Ogden 

Preparation  and  Disposal  of  Excess 
and  SurpkJS  Property  at  the  De- 
tense  Reutilizalion  and  Marketing 
Office  Pearl  City,  HA. 

Automatic  Date  Processing  and 
Telecommunicatnns  Base  Supply 
and  Mail  Pnnting/Reproduclion 
and  Audioyisual  Services.  Facih- 
lias  Engmeenng  Mamtenanca  and 
Repair  of  Utikty  Systems.  BuM- 
ngs  and  Grourxis,  Ran.  Pest  Corv 
Irol 

Adrmnotrative  Support  Services: 
Audnvisual.  Contract  Distributnn. 
Library,  Mai  Sarvica  and  Training, 
Motor  Vehicle  Operation,  Record 
Storage,  FadNties  Engineering: 
MamtenaiKe/Repair  of  Utikty  Sys- 
tems, BuMings  and  GrourKjs.  Or- 
ttwpedk:  Footwear 

Audnvnual.  Reference  Library  and 
Mail  Base  Supply  Operatxxa 

Administrative  Support  Services: 
Printing  and  Reproduction,  Audio- 
visual. Mail  and  Library.  Base 
Supply  Operations.  Facilities  Engi- 
neering: Maimenance/Repair  of 
Utikty  Systems.  BuiMng  and 
Grounds,  RaM.  Pest  Control. 


Interested  commerical  concerns 
should  refer  to  subsequent  FRs  for 
specific  announcements  to  be  made  as 
part  of  the  contract  solicitation  process. 

For  further  information  contact  Mr. 
Lewis  Patterson,  Defense  Logistics 
Agency  Commerical  Activity  Program 
Office  (DCAPO),  Cameron  Station. 
Alexandria.  VA  22304-6100,  (202)274- 
5800.  I 

WiUiam  |.  CasMil,  I 

Comptroller,  Defense  Logistics  Agency. 
[FR  Doc.  8ft-28707  Filed  12-22-86;  8:45  am] 

MUMQ  COOE  M20-01-M 


DefMrtment  of  the  Navy 

Privacy  Act  of  1974;  Amended  Three 
Systems  of  Records 

AOENCY:  Departinent  of  the  Navy.  DOD. 
action:  Notice  of  three  amended 
systems  of  records  subject  to  the 
Privacy  Act. 


summary:  The  Department  of  the  Navy 
proposes  to  amend  three  systems  of 
records  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a). 
DATES:  This  proposed  action  will  be 
effective  writhout  further  notice  January 
22, 1987,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  Mrs. 
Gwen  Aitken,  Privacy  Act  Coordinator, 
Office  of  the  Chief  of  Naval  Operations 
(OP-09B30),  Department  of  the  Navy, 
The  Pentagon,  Washington,  DC  20350- 
2000,  telephone:  202-697-1459,  autovon: 
227-1459. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  have  been  published  in  the 
Federal  Register  as  follows:. 

FR  Doc  86-8485  (51  FR  12908)  April  16, 1986 
FR  Doc  86-10763  (51  FR  18086)  May  16, 1986 

(Compilation) 
FR  Doc  86-12448  (51  FR  19884),  June  3, 1986 
FR  Doc  86-19207  (51  FR  30377)  August  26, 

1986 
FR  Doc  86-19208  (51  FR  30393)  August  26, 

1986 

The  proposed  amendments  are  not 
within  the  purview  of  the  provision  of  5 
U.S.C.  552a(o)  which  requires  the 
submission  of  an  altered  systems  report. 
Pallida  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
December  18, 1986. 

N01070-3 

System  name:  Navy  Personnel 
Records  System  (51  FR  19884)  June  3. 
198&. 

Changes 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  At  the 
end  of  the  fifth  paragraph,  delete  the 
period  and  add  the  following:  "*  *  *  or 
related  to  assistance  previously 
furnished  such  individuals,  without 
regard  to  whether  the  individual 
assisted  or  his/her  sponsor  continues  to 
be  a  member  of  the  Navy." 

N06150-2 

System  name:  Health  Care  Treatment 
Record  System  (51  FR  18186)  May  16. 
1986. 

Changes 

Categories  of  records  in  the  system:  In 
line  3,  after  the  phrase:  "*  *  *  Navy  and 
Marine  Corps*  *  *"  add  the  following: 
"*  *  *  and  civilian  persormel  *  *  *" 

Purpo8e(s):  In  line  24.  after  the  phrase: 
"*  *  *  communicable  disease  control 


program  *  *  *."  add  the  following: 

"*  *  *  tracking  workmen's 

compensation  claims  for  civilians,  and 

tracking  individuals  for  environmental 

health  and  occupational  exposures 
*  *  *«> 

Record  source  categories:  At  the  end 
of  the  entry,  add  the  following: 
"Information  is  also  derived  from  the 
civilian  personnel  records  systems." 

N06320-2 

System  name:  Family  Advocacy 
Program  System  (51  FR  18191)  May  16, 
1986. 

Changes 

Categories  of  records  in  the  system: 
Delete  lines  one  and  two  and  substitute 
with:  "Medical  records  of  suspected, 
unsubstantiated,  substantiated  and  at 
risk  cases*  *  *" 

N01070-3 

System  Name:  Navy  Personnel 
Records  System. 


Routine  Uses  of  Records  Maintained  in 
the  System,  including  Categories  of 
Users  and  the  Purposes  of  Such  Uses 

To  officials  and  employees  of  other 
Departments  and  Agencies  of  the 
Executive  Branch  of  government,  upon 
request,  in  the  performance  of  their 
official  duties  related  to  the 
management,  supervision  and 
administration  of  military  personnel  and 
the  operation  of  personnel  affairs  and 
functions. 

To  officials  and  employees  of  the 
National  Research  Council  in 
Cooperative  Studies  of  the  National 
History  of  Disease;  of  Prognosis  and  of 
Epidemology.  Each  study  in  which  the 
records  of  members  and  former 
members  of  the  naval  service  are  used 
must  be  approved  by  the  Commander. 
Naval  Military  Personnel  Command. 

To  officials  and  employees  of  the 
Department  of  Health  and  Human 
Services,  Veterans  Administration,  and 
Selective  Service  Administration  in  the 
performance  of  their  official  duties 
related  to  eligibihty,  notification  and 
assistance  in  obtaining  benefits  by 
members  and  former  members  of  the 
Navy. 

To  officials  and  employees  of  the 
Veterans  Administration  in  the 
performance  of  their  duties  relating  to 
approved  research  projects. 

To  officials  and  employees  of  the 
Navy  Relief  and  the  American  Red 
Cross  in  the  performance  of  their  duties 
relating  to  assistance  of  the  members 
and  their  dependents  and  relatives,  or 
related  to  assistance  previously 
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furnished  such  individual,  without 
regard  to  whether  the  individual 
assisted  or  his/her  sponsor  continues  to 
be  a  member  of  the  Navy. 

To  duly  appointed  Family 
Ombudsmen  in  the  performance  of  their 
duties  related  to  the  assistance  of  the 
members  and  their  families. 

To  state  and  local  agencies  in 
performance  of  their  ofHcial  duties 
related  to  verification  of  status  for 
determination  of  eligibility  for  Veterans 
Bonuses  and  other  benefits  and 
entitlements. 

To  officials  and  employees  of  the 
Office  of  the  Sergeant  at  Arms  of  the 
United  States  House  of  Representatives 
in  the  performance  of  their  official 
duties  related  to  the  verification  of  the 
active  duty  naval  service  of  members  of 
Congress. 

Information  as  to  current  military 
addresses  and  assignements  may  be 
provided  to  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
loan  losses.  For  personnel  separated, 
discharged  or  retired  from  the  Armed 
Forces  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facility  upon  certifcation  by  a  banking 
facility  officer  that  the  facility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the  individual 
the  United  States  Government  will  be 
liable  for  the  losses  the  facility  may 
incur. 

To  state,  local,  and  foreign  (within 
Status  of  Forces  agreements)  law 
enforcement  agencies  or  their 
authorized  representatives  in  connection 
with  litigation,  law  enforcement,  or 
other  matters  under  the  jurisdiction  of 
such  agencies. 

When  required  by  Federal  statute,  by 
Executive  Order,  or  by  treaty,  personnel 
record  information  will  be  disclosed  to 
the  individual,  organization,  or 
governmental  agency  as  necessary. 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  also  apply  to 
this  system. 


System  Name:  Health  Care  Treatment 
Record  System. 


Categories  of  Records  in  the  System 
Service  medical  (health  and  dental) 
records  for  active  duty.  Navy  and 
Marine  Corps  and  civilian  personnel: 
System  is  made  up  of  records  pertaining 


to  the  member  or  former  member's 
medical  history;  physical,  dental  and 
mental  examinations;  consultation; 
innoculations;  outpatient  treatment, 
including  laboratory  and  x-ray  reports; 
report  of  medical  boards;  summaries  of 
periods  of  hospitalization,  dental 
evaluation  and  treatment,  reports  of 
exposure  to  environmental  and 
radiation  hazards,  results  of  special 
diagnostics  and  clinical  studies; 
recommendations  regarding  requests  for 
waivers  of  established  physical 
standards. 

Inpatient  and  outpatient  treatment 
records:  File  contains  a  multiplicity  of 
prescribed  forms  documenting  health 
evaluations,  medical/dental  care  and 
treatment  for  any  health  or  medical 
condition  or  problem  provided  an 
eligible  individual  on  an  outpatient  and/ 
or  impatient  status.  The  records  contain 
history  and  physical  examinatons  or 
health  evaluation,  reports  of  exposure  to 
ionizing  radiation,  consultation  reports 
and  medical  care  and  treatment 
provided,  including  procedures  utilized 
such  as  surgery,  drugs,  dietary,  x-ray 
laboratory,  nursing  notes,  physical 
therapy  and  other  specialty  care 
applicable  to  the  medical  diagnosis  or 
condition  found.  The  records  also 
contain  patients  demographic  data, 
family  health  history  data,  length  of 
inpatient  stay,  disease  nomenclatue, 
discharge  summary  of  inpatient  care. 
Documentation  of  health  history, 
diagnosis,  care  and  treatment  provided 
and  the  recording  thereof  conform  with 
the  standards  prescribed  by  the  joint 
commission  on  accreditation  of  hospital. 
In  addition  to,  and  based  on  individual 
medical  record  files,  there  are 
subsidiary  records  such  as  registers  of 
patients;  patient  health  care,  medical 
board  and  death  statistics; 
environmental  health  data;  operation 
room  schedules,  tumor  registers; 
appointment  registers;  sick  call  and 
treatment  logs;  x-ray  files;  laboratory 
flies  and  logs;  pharmacy  records;  EKG's; 
EEC's;  neuropsychiatric  evaluations; 
physical  therapy  records;  other  patient 
evalation  records,  etc. 


Purpose(s): 

This  system  is  used  by  offlcials  and 
employees  of  the  Department  of  the 
Navy  (and  members  of  the  National  Red 
Cross  in  Navy  Health  Care  Facilities)  in 
the  performance  of  their  official  duties 
relating  to  the  health  and  medical 
treatment  of  Navy  and  Marine  Corps 
individuals;  determining  physical 
qualiflcations  and  suitability  of 
candidates  for  various  programs; 
persoimel  assignments;  adjudicating 
claims  and  appeals  before  the  Coiuicil  of 


Personnel  Boards,  and  the  Board  for 
Correction  of  Naval  Records;  reiitjering 
opinions  regarding  member's  physical 
fltness  for  continued  naval  service;^ 
litigation  involving  medical  care 
provided  those  categories  of  individuals 
are  covered  by  this  record  system;  ) 
performance  of  research  studies  an^ 
compilation  of  statistical  data;         > 
implementing  preventive  medicine,  * 
dentistry,  and  communicable  disease 
control  programs;  tracking  workmen's 
compensation  claims  for  civilians;  and 
tracking  individuals  for  enviroiunental 
health  and  occupational  exposures. 
Offlcials  and  employees  of  other 
components  of  the  Department  of 
Defense  in  the  performance  of  their 
offlcial  duties  relating  to  determining  the 
physical  qualiflcations  of  applicants;  in 
providing  medical  care  to  those 
categories  of  individuals  covered  by  this 
record  system;  and  in  the  conduct  of 
analyses  and  research  studies. 


Record  Source  Categories 

Reports  from  attending  and  previous 
physicians  and  other  medical  personnel 
regarding  the  results  of  physical,  dental 
and  mental  examinations,  treatmerit, 
evaluation,  consultation,  laboratory,  x- 
ray  and  special  studies  conducted  to 
provide  health  care  to  the  individual  or 
to  determine  the  individual's  physical 
and  dental  qualiflcations.  Information  is 
also  derived  from  the  civilian  personnel 
records  system. 


N06320-2 

System  Name:  Family  Advocacy 
Program  System. 


Categories  of  Records  in  the  System 

Medical  records  of  suspected, 
unsubstantiated,  substantiated  and  at 
risk  cases  of  family  member  abuse  or 
neglect,  also,  investigative  reports, 
correspondence,  family  advocacy 
committee  reports,  follow-up  and 
evaluative  reports,  and  any  other 
supportive  data  assembled  relevant  to 
individual  family  advocacy  program 
flies. 
***** 

(FR  Doc.  86-28835  Filed  12-22-66:  8:45  am] 
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Privacy  Act  of  1974;  Amendment  to  a 
System  of  Records 

agency:  Department  of  the  Navy  (U.S. 
Marine  Corps),  DOD. 


Federal  Regbter  /  Vol.  51.  No.  246  /  Tuesday.  December  23.  1986  /  Notices 


45933 


ACTION:  Notice  of  an  amendment  to  a 
system  of  records. 

SUtMARY:  The  U.S.  Marine  Corps 
proposes  to  amend  a  system  of  records 
in  its  inventory  of  systems  of  records 
subject  to  the  Privacy  Act  of  1974.  The 
speciflc  changes  to  the  record  system 
being  amended  are  set  forth  followed  by 
the  record  system  notice,  as  amended, 
published  in  its  entirety. 
DATES:  The  proposed  action  will  be 
effective  without  further  notice  January 
22, 1987,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  the 
system  manager  identified  in  the  record 
system  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  B.L  Thompson,  Privacy  Act 
Coordinator,  Headquarters,  U.S.  Marine 
Corps,  Washington,  DC  20380-0001, 
telephone:  (202)  694-1452. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Marine  Corps  systems  notices  for 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a)  Pub.  L.  93-579 
were  published  in  the  Federal  Register 
as  follows: 

FR  Doc.  85-10237  (50  FR  22674)  May  29, 1965 
FR  Doc.  85-22610  (50  FR  35548)  October  6, 
1966 

The  proposed  amendment  is  not 
within  the  purview  of  the  provisions  of  5 
U.S.C.  552a(o)  which  required  the 
submission  of  an  altered  system  report. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Office, 
Department  of  Defense. 
December  18, 1966. 

MMN00006 

System  name:  Marine  Corps  Military 
Personnel  Records  (OQR/SRB)  (50  FR 
22710)  May  29, 1985. 

Changes 

Categories  of  individuals  covered  by  the 
system 

Delete  the  entire  entry  and  substitute 
the  following  entry: 

"All  Marine  Corps  military  personnel 
(enlisted/officer):  active  duty,  reserve, 
retired  and  discharged  or  otherwise 
separated." 

Categories  of  records  in  the  system: 
Delete  the  entire  entry  and  substitute 
the  following  entry: 

'The  system  contains  the  Offlcial 
Military  Personnel  File,  SRB  and  OQR. " 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  In 
paragraph  three,  line  two,  delete  the 
word  "undre"  and  substitute  the  word 
"under."  In  paragraph  six,  line  two 


delete  "Hourse"  and  substitute  the  word 
"House." 

Add  the  following  paragraph  to  the 
end  of  the  entry: 

'To  offlcials  and  employees  of  the 
Veterans  Administration,  Department  of 
Health  and  Human  Services,  and 
Selective  Service  Administration  in  the 
performance  of  their  offlcial  duties 
related  to  eUgibility,  notiflcation  and 
assistance  in  obtaining  beneflts  by 
members  and  former  members  of  the 
Marine  Corps. 

To  a  private  organization  under 
contract  with  the  Veterans 
Administration  for  use  in  conducting  a 
study  of  post-traumatic  stress  disorder 
and  other  post-war  psychological 
problems  of  Vietnam  veterans  as 
mandated  by  Public  Law  98-160. 

To  offlcials  and  employees  of  other 
Departments  and  Agencies  of  the 
Executive  Branch  of  government,  upon 
request,  in  the  performance  of  their 
offlcial  duties  related  to  the 
management,  supervision  and 
administration  of  members  and  former 
members  of  the  Marine  Corps."       > 

Retrievability.  Starting  at  line  three, 
delete  the  flrst  phrase  which  reads  "all 
temporary  disability  retired  records." 

Delete  the  last  two  sentences  in  the 
paragraph  and  substitute  the  following 
sentence: 

"All  other  Marine  Corps  records 
retired  to  St.  Louis,  Missouri  are 
accessed  by  the  MSN  and/or  SSN  and 
are  retrieved  by  an  assigned  registry 
number." 

Safeguards:  Delete  the  entire  entry 
and  substitute  the  following  paragraph: 

"Restricted  access  to  building  and  all 
areas  where  data  is  maintained.  Records 
are  maintained  in  areas  accessible  only 
by  authorized  personnel  who  have  been 
properly  screened,  cleared,  and 
trained." 

Retention  and  disposah  In  the  second 
line,  delete  the  word  "matintained"  and 
substitute  the  word  "maintained." 

System  manager(s)  and  address:  After 
the  words  "Commandant  of  the  Marine 
Corps"  add  the  code  "MMRB." 

Notification  procedure:  In  the  first 
paragraph,  starting  at  line  4,  delete  the 
words  "(Code  MS)"  and  substitute  the 
code  "MMRB." 

In  the  third  paragraph,  starting  at  line 
5,  delete  the  words  "Standard  Navy 
Distribution  List— Part  1  (OPNAV 
P09B3-107)"  and  substitute  the  words 
"Directory  of  Department  of  the  Navy 
Mailing  Addresses." 

In  the  foiuih  paragraph,  delete  the  last 
sentence  and  substitute  the  following 
sentence: 

"Proof  of  identification  may  consist  of 
an  individual's  active,  reserve  or  retired 
identification  card.  Armed  Forces 


Report  of  Transfer  or  Discharge  (DD 
Pom  214),  discharge  certificate,  driver's 
license  or  other  data  sufficient  to  insure 
the  individual  is  the  subject  of  the 
record." 

Record  access  procedures:  Starting  at 
line  2.  change  "Code  MS"  to  read 
"MMRB."  In  the  last  line  change  the 
numbers  "1043"  to  read  "1535." 

Record  source  categories:  Add  at  the 
end  of  the  entry:  'The  individual  of 
record." 

MMNooooe 

System  Name:  Marine  Corps  Military 
Personnel  Records  (OQR/SRB). 

System  Location 

Primary  system-The  Commandant  of 
the  Marine  Corps,  Headquarters,  U.S. 
Marine  Corps,  Washington.  DC  20380. 

Decentralized  segments-Custody  of 
the  commanding  officer  of  the 
organization  to  which  the  Marine  officer 
or  enlisted  individual  is  assigned  for 
duty  or  administration  of  official  records 
(OQR/SRB). 

Decentralized  segments-National 
Personnel  Records  Center,  9700  Page 
Blvd.,  St.  Louis,  Missouri  63132. 

Categories  of  Individuals  Covered  by 
the  System 

All  Marine  Corps  military  personnel 
(enlisted/officer):  active  duty,  reserve, 
retired  and  discharged  or  otherwise 
separated. 

Categories  of  Records  in  the  System 

The  system  contains  the  Offlcial 
Military  Personnel  File,  SRB  and  OQR. 

Authority  for  Maintenance  of  the 
System 

Title  5,  U.S.  Code  301;  Title  10,  U.S. 
Code  5031. 

Purposefs) 

To  provide  a  record  of  all  Marine 
Corps  military  personnel  for  use  in 
management  of  resources,  screening  and 
selection  for  promotion,  training  and 
educational  programs,  administration  of 
appeals,  grievances,  discipline, 
litigations  and  adjudication  of  claims 
and  determination  of  beneflts  and 
entitlements. 

Routine  Uses  of  Records  Maintained  in 
the  System,  including  Categories  of 
Users  and  the  Purposes  of  Such  Use 

See  the  Blanket  Routine  Uses  at  the 
head  of  the  published  Marine  Corps 
systems  notices  in  the  Federal  Register. 
In  addition  tothe  Blanket  Uses,  the 
following  routine  uses  apply. 

By  officials  and  employees  of  the 
Coast  Guard  and  National  Guard  in  the 
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performance  of  their  official  duties 
relating  to  screening  members  who  have 
expressed  a  positive  interest  in  an  inter- 
service  transfer,  enlistment 
appointment  or  acceptance. 

By  agents  of  the  Secret  Service  in 
connection  with  matters  under  the 
jurisdiction  of  that  agency  upon 
presentation  of  credentials. 

By  private  organizations  under 
government  contract  to  perform  random 
analytical  research  into  specific  aspects 
of  military  personnel  management  and 
administrative  procedures. 

By  offlcials  and  employees  of  the 
American  Red  Cross  and  Navy  Relief 
Society  in  the  performance  of  their 
duties.  Access  will  be  limited  to  those 
portions  of  the  member's  record 
required  to  effectively  assist  the 
member. 

By  officials  and  employees  of  the 
Sergeant  at  Arms  of  of  the  U.S.  House  of 
Representatives  in  the  performance  of 
ofBcial  duties  related  to  the  veriHcation 
of  Marine  Corps  service  of  Members  of 
Congress.  Access  will  be  limited  to 
those  portions  of  the  member's  record 
required  to  verify  service  time,  active 
and  reserve. 

The  Attorney  General  of  the  United 
States  or  his  authorized  representatives 
in  connection  with  litigation,  law 
enforcement,  or  other  matters  under  the 
direct  jurisdiction  of  the  Department  of 
justice  or  as  carried  out  as  the  legal 
representative  of  the  Executive  Branch 
agencies. 

State,  local  and  foreign  (within  Status 
of  Forces  agreements)  law  enforcement 
agencies  or  their  authorized 
representatives  in  connectionwith 
litgation.  law  enforcement,  or  other 
matters  imder  the  jurisdiction  of  such 
agencies. 

To  ofHcials  and  employees  of  the 
Veterans  Administration,  Department  of 
Health  and  Himian  Services,  and 
Selective  Service  Administration  in  the 
performance  of  their  official  duties 
related  to  eligibility,  notification  and 
assistance  in  obtaining  benefits  by 
members  and  former  members  of  the 
Marine  Corps. 

To  a  private  organization  under 
contract  with  the  Veterans 
Administration  for  use  in  conducting  a 
study  of  post-traumatic  stress  disorder 
and  other  post-war  psychological 
problems  of  Vietnam  veterans  as 
mandated  by  Pub.  L  98-160. 

To  officials  and  employees  of  other 
Departments  and  Agencies  of  the 
Executive  Branch  of  government,  upon 
request,  in  the  performance  of  their 
ofBcial  duties  related  to  the 
management,  supervision  and 
administration  of  members  and  former 
members  of  the  Marine  Corps. 


Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System 

Storage 

Records  are  stored  on  paper  in  file 
folders  and  on  microfiche. 

Retrievability 

The  records  at  Headquarters.  U.S. 
Marine  Corps  (all  active  and  reserve 
officer  records,  all  temporary  disability 
retired  records,  all  active  and  organized 
reserve  and  Fleet  Marine  Corps  Reserve 
enlisted  records  of  personnel  joined/ 
transferred  to  these  components 
subsequent  to  30  June  1974.  all  former 
Commandants,  all  living  retired  ofHcers 
(who  served  in  a  General  Officer  grade, 
records  of  all  personnel  separated/ 
retired  four  months  or  less)  are  retrieved 
by  social  security  number  (SSN)  and 
name.  Except  for  OQRs  and  SRBs^ 
participating  members,  all  other    X 
categories  of  Mfirine  Corps  military 
personnel  records  are  maintaii>€d  at  the 
National  Personnel  Records  Center.  St. 
Louis,  Missouri.  Those  retifed  to  St. 
Louis  prior  to  1  January  1964  and/or 
those  with  military  service  numbers 
(MSN)  below  1800000  are  retrieved  by 
MSN  and  name.  All  other  Marine  Corps 
records  retired  to  St.  Louis,  Missouri  are 
accessed  by  MSN  and/or  SSN  and  are 
retrieved  by  an  assigned  registry 
number. 

Safeguards 

Restricted  access  to  building  and  all 
areas  where  data  is^naintained.  Records 
are  maintained  in  areas  accessible  only 
by  authorized  personnel  who  have  been 
properly  screened,  cleared,  and  trained. 

Retention  and  Disposal 

Records  are  permanent.  Records 
maintained  at  Headquarters,  U.S. 
Marine  Corps  are  transferred  to  the 
National  Personnel  Records  Center.  9700 
Page  Boulevard,  St.  Louis,  Missouri 
63132  four  months  after  separation, 
placement  on  the  Permanent  Disability 
Retired  List,  retirement,  retirement  from 
Fleet  Marine  Corps  Reserve,  death  of  an 
officer  who  served  in  a  General  Officer 
grade  and  former  Marines  no  longer 
considered  of  newsworthly  status. 

System  Managerfs)  and  Address 

Commandant  of  the  Marine  Corps, 
MMRB,  Headquarters.  U.S.  Marine 
Corps.  Washington.  DC  20380 

Notification  Procedure 

Correspondence  pertaining  to  records 
maintained  by  Head()uarters.  U.S. 
Marine  Corps  should  be  addressed  to: 
Commandant  of  the  Marine  Corps. 
MMRB,  Headquarters.  U.S.  Marine 


Corps.  Washington.  DC  20380, 
Telephone;  Area  Code  202/694-1043. 

Correspondence  pertaining  to  records 
maintained  by  National  Personnel 
Records  Center  should  be  addressed  to: 
Director,  National  Personnel  Records 
Center,  9700  Page  Boulevard,  St.  Louis, 
Missouri  63132.  Telephone:  Area  Code 
314/268-7155. 

Correspondence  pertaining  to  OQR 
and  SRB  records  maintained  by  the 
respective  commanding  officer  should 
be  addressed  to  the  command 
concerned  as  is  shown  the  Directory  of 
Department  of  the  Navy  Mailing 
Addresses. 

Correspondence  should  contain  the 
full  name.  Social  Security  Number  and 
signature  of  the  requester.  The 
individual  may  visit  any  of  the  above 
activities  for  review  of  records.  Proof  of 
identification  may  consist  of  an 
individual's  active,  reserve  or  retired 
indeatification  card.  Armed  Forces 
Report  of  Transfer  or  Discharge  (DD 
Form  214),  discharge  certiRcate,  driver's 
license  or  other  data  sufficient  to  insure 
that  the  individual  is  the  subject  of  the 
record. 

Record  Access  Procedures 

Information  may  be  obtained  from: 
Commandant  of  the  Marine  Corps. 
MMRB,  Headquarters,  U.S.  Marine 
Corps,  Columbia  Pike  &  Arlington  Ridge 
Road,  Arlington,  Virginia  20380 
Telephone:  Area  Code  202/694-1535. 

Contesting  Record  Procedures 

The  agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  otained 
from  the  SYSMANAGER. 

Record  Source  Categories 

Staff  agencies  and  subdivisions  of 
Headquarters.  U.S.  Marine  Corps. 

Marine  Corps  Commands  and 
Organizations 

Other  agencies  of  federal,  state,  and 
local  governments. 

Medical  Reports   \ 

Correspondence^bm  financial  and 
other  commercial  enterprises. 

Correspondence  and  records  of 
educational  institutions. 

Correspondence  of  private  citizens 
addressed  directly  to  the  Marine  Corps 
or  via  the  U.S.  Congress  and  other 
agencies. 

Investigations  to  determine  suitability 
for  enlistment,  security  clearances,  and 
special  assignments. 

Investigations  related  to  disciplinary 
proceedings. 

The  individual  of  record. 
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Exemptions  Claimed  for  the  System 
/Nbne. 

(FI^'Doc.  86-28837  Filed  12-23-86;  8:45  am) 
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DEPArmiENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Handicapped  Children's  Early 
Education  Program;  Extension  of 
Closing  Date 

AGENCY:  Department  of  Education. 

ACTION:  Extension  of  Closing  Date  for 
Transmittal  of  AppHcations  for  New 
Awards  for  the  Handicapped  Children's 
Early  Education  Program  (HCEEP)  for 
Fiscal  Year  1987. 

Programmatic  and  fiscal  information: 
The  Secretary  announces  the  extension 
of  the  closing  date  for  transmittal  of 
applications  for  three  notices  under  the 
Handicapped  Children's  Early 
Education  Program  for  Fiscal  Year  1987. 
The  date  applications  are  due  is 
changed  from  January  17, 1987  to 
February  16, 1987.  On  August  27, 1986, 
the  Secretary  published  in  the  Federal 
Register  a  Notice  for  Transmittal  of 
Applications  for  the  Handicapped 
Children's  Early  Education  Program  for 
Fiscal  Year  1987  (51  PR  3p530),  for  CFDA 
84.024L  and  T.  On  September  23, 1986. 
the  Secretary  published  in  the  Federal 
Register  a  Notice  for  Transmittal  of 
Applications  for  the  Handicapped 
Children's  Early  Education  Program  for 
Fiscal  Year  1987  (51  FR  33850)  for  CFDA 
84.086P. 

FURTHER  information:  For  further 
information  contact  Dr.  Thomas  Finch. 
Chief.  Early  Childhood  Branch.  Office  of 
Special  Education  Programs.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  (Room  4611.  Switzer 
Building).  Washington,  DC  20202. 
Telephone:  (202)  732-1084. 

i>ragraiii  Autlioiity:  20  U.S.C.  1423. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.024;  Handicapped  Children's 
Early  Education  Program) 

Dated:  December  17, 1986. 
Madeleine  Will. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  86-28702  Filed  12-22-86;  8:45  am] 

BNJJNO  COOe  4000-01-41 


Office  for  Civil  Rights;  Annual 
Operating  Plan 

aoency:  Department  of  Education. 


action:  Notice  of  Final  Annual 
Operating  Plan  for  Fiscal  Year  1987. 

summary:  The  Office  for  Civil  Rights 
(OCR)  issues  its  Fiscal  Year  (FY)  1987 
Annual  Operating  Plan  (AOP).  The  AOP 
describes  the  activities  that  OCR  plans 
to  conduct  in  FY  1987  with  respect  to 
compliance  and  enforcement,  technical 
assistance,  and  program  management. 
FOR  FURTHER  INFORMATION  CONTACT 
Fred  Tate,  (202)  732-1479. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  FY  1987  Annual  Operating 
Plan  for  the  Office  for  Civil  Rights  was 
published  in  the  Federal  Register  on  July 
10. 1986  (51  FR  25091)  with  an  invitation 
to  comment.  A  sunmiary  of  the 
comments  received  and  the  Secretary's 
responses  to  those  comments  are 
included  below. 

L  Introduction 

The  Office  for  Civil  Rights  (OCR)  is 
responsible  for  ensuring  that  no  person 
is  unlawfully  discriminated  against  on 
the  basis  of  race,  color,  national  origin, 
sex.  handicap,  or  age.  in  the  delivery  of 
services  or  the  provision  of  benefits  in 
programs  or  activities  receiving 
financial  assistance  from  the 
Department  of  Education  (ED).  The 
jurisdictional  authorities  under  which 
OCR  operates  are  Title  VI  of  the  Civil 
Rights  Act  of  1964.  Title  IX  of  the 
Education  Amendments  of  1972.  section 
504  of  the  Rehabilitation  Act  of  1973, 
and  the  Age  Discrimination  Act  of  1975. 

These  authorities  cover  ED-funded 
programs  and  activities  carried  out  by 
50  State  educational  and  rehabilitation 
agencies  and  those  of  their 
subrecipients,  as  well  as  those  of  the 
District  of  Columbia  and  the  territories 
and  possessions  of  the  United  States, 
approximately  16,000  local  educational 
agencies,  and  approximately  3.300 
institutions  of  higher  education.  In 
addition,  OCR's  civil  rights  authorities 
cover  progress  and  activities  in  other 
institutions  that  receive  ED  funds,  such 
as  libraries  and  museums. 

OCR  ensures  compliance  with  Federal 
civil  rights  statutes  by  the  recipients  of 
ED  financial  assistance  through  two 
basic  types  of  activities;  compliance 
activities  and  technical  assistance 
activities.  Most  of  OCR's  time  frames  for 
compliance  activities  (including 
complaint  investigations,  compliance 
reviews,  and  monitoring  the 
implementation  of  some  voluntary 
compliance  plans)  are  covered  by  the 
Adams  court  orders.  However,  OCR  has 
some  discretion  over  where  it  will 
conduct  its  compliance  review  and  other 
monitoring  activities  and  what  those 
activities  will  cover.  For  the  most  part, 
OCR  concentrates  its  compliance  review' 


activities  on  those  recipients  that  have 
been  identified  as  having  possible 
compliance  problems.  OCR  also 
provides  technical  assistance,  including 
the  transfer  of  information,  material, 
and  skills  to  facilitate  ED  recipients' 
voluntary  compliance  with  civil  rights 
laws  and  to  inform  beneficiaries  of  their 
rights. 

Compliance  activities  and  technical 
assistance  activities  also  may  be 
combined.  OCR  may  provide  technical 
assistance  to  recipients  at  any  time  after 
the  initiation  of  a  compliance  review  or 
complaint  investigation,  or  following  its 
conclusion,  either  in  response  to  a 
request  from  a  recipient  or  after  an 
inquiry  by  investigative  staff  as  to 
whether  a  recipient  would  be  interested 
in  such  assistance.  As  a  result, 
compliance  issues  may  be  resolved  in  a 
nonconfrontational  maimer  that 
facilitates  closer  cooperation  at  the 
recipient  level,  while  assuring  that  the 
rights  of  beneficiaries  are  protected. 

During  FY  1987,  OCR  will  continue  to 
use  two  operational  techniques  designed 
to  improve  the  efficiency  of  the  case- 
handling  process.  The  first.  Early 
Complaint  Resolution  (ECR).  is  a 
process  in  which  OCR  acts  as  a 
mediator  between  the  complainant  and 
the  recipient  to  negotiate  a  settlement 
between  them.  If  the  mediation  is 
successful.  OCR  closes  the  complaint 
without  an  investigation.  If  the  parties 
cannot  reach  an  agreement,  OCR 
investigates  the  complaint.  During  FY 
1986,  ECR  was  offered  in  177  complaints 
(12  of  the  177  offers  were  still  pending  as 
of  September  30),  accepted  and 
attempted  in  94  complaints  (60  percent) 
and  completed  in  94  complaints  (one  of 
which  had  been  initiated  before  the 
beginning  of  the  fiscal  year).  Of  the  94 
cases  in  which  ECR  was  completed,  61 
(65  percent)  were  resolved  successfully 
through  mediation. 

The  second  technique  is  pre-letter  of 
findings  (LOF)  settlement.  With  this 
process  OCR  reviews  its  findings  with 
the  recipient  on  each  of  the  issues  raised 
in  the  complaint  or  covered  by  the 
compliance  review,  in  an  attempt  to 
reach  a  settlement  prior  to  the  issuance 
of  an  LOF  addressing  areas  of 
noncompliance.  When  settlement  is 
reached,  OCR  sets  forth  the  terms  of  the 
settlement,  along  with  the  applicable 
statutory  requirements,  in  an  LOF  sent 
to  the  recipient.  Where  the  settlement 
results  bom  a  complaint,  the 
complainant  is  also  sent  a  copy  of  the 
LOF.  If  an  area  of  noncompliance  has 
been  resolved,  the  LOF  cites  the  basis 
for  the  violation  findings  and  the  remedy 
adopted  by  the  recipient.  OCR  then 
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monitors  the  implementation  of  tliese 
agreements. 

The  activities  planned  by  OCR  in  FY 
1987,  and  outlined  below,  are  projected 
to  be  consistent  with  the  appropriations 
authorized  by  Congress  and  approved 
by  the  President. 

The  following  narrative  describes  the 
activities  that  CX:R  plans  for  FY  1987. 

n.  Compliance  and  Enforcement 
Activitiefl 

OCR's  compliance  and  enforcenent 
responsibilities  are  divided  into  three 
general  categories:  Complaint 
investigations,  compliance  reviews,  and 
monitoring  activities. 

A.  Complaint  Investigations 

OCR's  primary  compUance  activity  is 
the  investigation  and  resolution  of 
complaints  alleging  discrimination.  Each 
timely,  complete  complaint  must  be 
resolved  in  accordance  with  estabUshed 
procedures  and  time  frames. 

OCR  received  2,648  complaints  and 
closed  2,788  (some  of  which  had  been 
filed  before  the  beginning  of  the  fiscal 
year)  during  FY  1986.  OCR  had  887 
pending  complaints  as  of  September  30, 
1986.  Alleged  discrimination  against 
handicapped  persons  was  the  basis  of 
approximately  43  percent  of  complaints 
received;  sex.  race,  multiple  bases, 
national  origin,  and  age  complaints 
followed  in  descending  order  of 
frequency.  The  complaints  received 
involving  elementary  and  secondary 
institutions  comprised  53  percent  of  the 
FY  1986  complaints.  Forty  percent  of  the 
complaints  received  involved 
postsecondary  institutions,  while  2 
percent  involved  vocational 
rehabihtation  institutions,  and  5  percent 
involved  other  institutions.  During  FY 
1986.  83  percent  of  the  complaints 
received  involved  issues  of  service 
delivery  to  students.  10  percent  involved 
various  employment  issues.  3  percent 
involved  both,  and  4  percent  involved 
other  issues. 

B.  Compliance  Reviews 

OCR's  comphance  review  program 
complements  its  complaint  investigation 
activities.  Compliance  reviews  differ 
irom  complaint  investigations  in  that 
OCR  has  some  discretion  in  selecting 
the  issues  and  institutions  for  review. 
This  permits  OCR  to  target  resources  on 
compliance  problems  that  appear  to  be 
serious  or  national  in  scope  and  that 
may  not  have  been  raised  by 
complaints. 

During  FY  1986,  OCR  initiated  196 
comphance  reviews.  OCR  closed  209 
reviews,  some  of  which  had  been 
initiated  l>efore  the  beginning  of  FY 


1986.  OCR  had  115  open  compliance 
reviews  as  of  September  30. 1986. 

During  FY  1987,  pursuant  to  the 
December  29. 1977,  Adams  order 
(Adams  v.  Califano,  No.  3095-70  p.D.C. 
December  29. 1977)).  OCR  intends  to 
conduct  an  appropriate  number  of 
compliance  reviews  to  ensure  the 
enforcement  of  the  civil  rights  laws. 

While  some  review  activities  are 
required  by  the  Adams  order,  most 
compliance  reviews  are  discretionary. 
OCR  has  flexibility  to  choose  the 
institutions  to  be  investigated,  the  issues 
to  be  examined,  and  the  dates  on  which 
the  reviews  will  begin.  Selection  of 
review  sites  is  based  on  various  sources 
of  information,  including  survey  data 
indicating  potential  compliance 
problems  and  information  provided  by 
complainants,  interest  groups,  the 
media,  and  the  general  public. 

C.  Monitoring  Activities 

OCR  closes  many  of  the  complaints 
and  compliance  reviews  in  which  it  has 
identified  violations  of  civil  rights 
statutes  on  the  basis  of  a  conunitment 
by  the  recipient  institution  to  complete 
remedial  action  at  a  future  date.  OCR 
has  a  responsibility  to  ensure  that 
agreements  to  complete  such  remedial 
actions  are  carried  out.  To  fulfill  that 
responsibility.  OCR  may  require  a 
recipient  to  submit  one  or  more  progress 
reports  detailing  efforts  to  come  into 
comphance  with  applicable  laws.  In 
some  cases.  OCR  may  go  on-site  to 
monitor  a  recipient's  compliance  with  a 
negotiated  remedial  action  plan.  Other 
types  of  OCR  monitoring  activities 
include  monitoring  Of  higher  education 
desegregation  plans  pursuant  to  the 
March  24, 1983,  Adams  order  (Adams  v. 
Bell.  No.  3095-70  (D.D.C.  March  24, 
1983)]  and  vocational  education 
Methods  of  Administration.  In  FY  1987, 
OCR  will  monitor  activities  such  as: 

•  Implementation  by  recipient  f 
institutions  of  remedial  action  plans 
resulting  from  OCR  complaint 
investigations  and  compliance  reviews; 

•  Implementation  of  Adams  higher 
education  desegregation  plans; 

•  Review  and  implementation  of 
corrective  action  plans  to  provide 
educational  opportunities  to  national 
origin  minority  students  who  are 
limited-English-proficient  (i.e..  Title  VI 
Lau  plans);  and 

•  Activities  of  50  States,  four 
territories,  and  the  District  of  Columbia, 
to  ensure  that  they  fulfill  their  Methods 
of  Administration  responsibilities  under 
the  Vocational  Education  Guidelines 
and  the  July  1979  Memorandum  of 
Procedures  regarding  the  civil  rights 
compliance  of  their  vocational 
education  subrecipients. 


m.  Technical  Assistance  Activities 

Technical  assistance  complements 
OCR's  compliance  activities  because  it 
encourages  voluntary  compliance. 
Through  technical  assistance.  OCR  is 
able  to  reach  a  far  greater  number  of 
recipients  than  it  could  solely  through 
complaint  investigations  or  compliance 
reviews.  OCR  provides  technical 
assistance  to  recipients  to  inform  them 
of  their  responsibilities  under  the  civil 
rights  statutes  and  the  ED  implementing 
regulations  and  of  means  to  meet  these 
responsibilities.  OCR  provides  technical 
assistance  to  beneficiaries  to  inform 
them  of  their  rights  tmder  the  civil  rights 
statutes  and  to  explore  voluntary 
methods  of  securing  those  rights.  During 
FY  1986,  in  addition  to  responding  to 
requests  for  technical  assistance;  OCR 
regional  offfces  were  encouraged  to 
provide  the  maximimi  level  of  technical 
assistance  outreach  efforts  based  on 
existing  staff  resources  and  ongoing 
assessments  of  recipient  and  beneficiary 
needs. 

In  FY  1987,  OCR  will  conduct  the 
following  technical  assistance  activities: 

•  Continue  development  and 
implementation  of  Memoranda  of 
Understanding  with  State  and  local 
educational  and  himian  rights  agencies 
to  facihtate  meeting  mutual  civil  rights 
compliance  objectives  and  to  promote 
the  sharing  of  information; 

•  Coordinate  with  other  ED  program 
offices  on  the  provision  of  civil  rights- 
related  technical  assistance; 

•  Facilitate  the  exchange  of 
information,  materials,  technical 
assistance  strategies,  techniques,  and 
successful  compliance  practices  and 
procedures  among  OCR  staff  providing 
technical  assistance; 

•  Provide  materials  and  courses  to 
OCR  regional  investigators  and  legal 
staff  to  facilitate  the  provision  of 
technical  assistance  training  to 
educational  institutions  and  State  and 
local  governments; 

•  Provide  training  to  State  and  local 
educational  agencies  to  enhance  their 
capabilities  to  carry  out  civil  rights 
activities;  and 

Prepare  materials  for  dissemination  to 
recipients  and  beneficiaries, 
summarizing  and  explaining  OCR 
policies  and  regulations. 

IV.  Program  Management  Activities 

In  conducting  its  compliance, 
enforcement,  and  technical  assistance 
activities,  OCR  continues  to  implement 
a  comprehensive  program  that 
includes — 

•  Formulating  or  updating  regulations, 
policies,  and  investigative  manuals. 


•  Providing  technical  guidance  on 
complaints  and  comphance  reviews 
referred  from  regional  offices; 

•  Conducting  hearings  before 
Administrative  Law  Judges  on  the 
compliance  of  Federal  financial 
recipients  with  civil  rights  requirements; 

•  Meeting  with  congressional  staffs, 
school  district  representatives,  college 
and  university  officials,  complainants, 
and  civil  rights  groups  to  discuss  OCR 
activities; 

•  Conducting  and  evaluating  OCR 
surveys  and  data  collection  projects  to 
obtain  information  on  recipients  and 
beneficiary  populations  for  enforcement 
purposes; 

•  Providing  in-house  programmatic 
training  to  investigators  and  legal  staff 
engaged  in  civil  rights  compliance 
activities; 

•  Conducting  a  quality  assurance 
program  to  ensure  that  a  high  level  of 
quality  is  maintained  in  OCR 
compliance  activities;  and 

i  •  Operating  a  Management-by- 
Objectives  program  designed  to  enhance 
management  planning  and  to  track 
performance  in  meeting  organizational 
goals. 

V.  Summary 

While  regional  programs  will  vary  due 
to  considerations  such  as  the  number 
and  type  of  complaints  received, 
compliance  reviews  conducted,  and 
requests  for  technical  assistance,  all 
OCR  activities  will  be  guided  by 
national  policies,  priorities,  and 
dir^tion.  As  in  previous  years,  each 
Regional  Director  will  be  responsible  for 
timely  fulfillment  of  OCR's  obligations 
in  handling  complaint  investigations  and 
compliance  reviews,  monitoring       , 
compliance  plans,  and  providing 
technical  assistance  to  recipients  and 
beneficiaries  of  ED  financial  assistance. 
A  large  part  of  each  region's  compliance 
program  will  involve  the  investigation  of 
complaints  of  discrimination. 
Compliance  reviews  initiated  in  FY  1987 
will  include,  as  appropriate,  each  of 
OCR's  civil  rights  jurisdictions  in  the 
geographic  area  served  by  each  regional 
office.  Monitoring  activities  will  focus 
on  ensuring  that  recipients  comply  with 
voluntary  compliance  plans  and  fulfill 
their  vocational  education  Methods  of 
Administration  responsibiHties.  OCR 
will  design  technical  assistance 
activities  to  respond  to  recipient  and 
beneficiary  needs. 

Comments  and  Responses  on  Proposed 
AGP  for  FY  1987 

Comment  The  AOP  does  not  describe 
how  OCR  will  continue  to  enforce  civil 
rights  under  the  interpretation  of  the 


Grove  City  decision  given  by  outgoing 
Assistant  Secretary  Harry  M.  Singleton. 

Response:  No  change  has  been  made 
to  the  AOP.  OCR  will  continue  to 
enforce  civil  rights  statutes  for  which  it 
has  authority  within  the  confines  of 
existing  statutes,  regulations,  and  case 
law.  OCR's  AOP  generally  does  not 
include  a  discussion  of  the  impact  of 
individual  judicial  decisions. 

Comment:  The  proposed  AOP  does 
not  mention  a  Memorandum  of 
Understanding  to  exchange  information 
on  complaints  between  OCR  and  the 
Office  of  Special  Education  Programs. 

Response:  No  change  has  been  made. 
OCR  has  established  formal  procedures 
for  ongoing  information  exchange  with  a 
number  of  program  offices  within  the 
Education  Department.  However, 
procedures  between  OCR  and  other 
components  of  the  Department  are 
internal  operational  activities  not 
routinely  discussed  in  the  AOP. 

Comment:  A  clear  policy  statement  is 
needed  from  OCR  that  the  protections  of 
Pub.  L.  94-142  follow  the  handicapped 
student  into  the  regular  classroom  and 
that  failure  of  regular  educators  to  make 
accommodations  written  into  the 
Individual  Education  Plan  (lEP)  is  a 
violation  of  Pub.  L.  94-142  and  grounds 
for  withnolding  Federal  funds  under  that 
law. 

Response:  No  change  has  been  made. 
The  AOP  is  not  an  appropriate  vehicle 
for  communicating  OCR's  policy 
position  on  specific  legal  issues.  The 
Acting  Assistant  Secretary,  who 
establishes  national  policy  and  program 
goals  and  direction,  communicates  these 
poUcy  decisions/directives  through 
policy  memoranda  issued  to  OCR 
offices. 

Paperworic  Reduction  Act  of  1980 

The  information  collection  activity  to 
be  undertaken  pursuant  to  this  plan  is 
the  Fall  1986  Elementary  and  Secondary 
School  Civil  Rights  Survey.  A  notice 
was  published  in  the  Federal  Register  in 
the  fall  of  1985,  prior  to  submission  of 
the  survey  to  OMB.  notifying  the  public 
of  OCR's  intention  to  gather  these  data. 
This  survey  was  approved  by  OMB  on 
April  11. 1986  (OMB  control  number 
1870-0500).  Distribution  to  selected  local 
educational  agencies  is  now  in  progress. 
In  addition  to  the  above  survey.  OCR 
jointly  sponsors  two  surveys  with  the 
Center  for  Statistics,  the  Fall  Enrolhnent 
Survey  (OMB  control  number  1850- 
0582).  and  the  Completions  of  the 
Integrated  Postsecondary  Education 
Data  System  (OMB  control  number 
3086-0238). 


Dated:  December  17, 1986. 
William  J.  Bennett. 
Secretary  of  Education. 
[PR  Doc.  86-28703  Filed  12-22-86;  8:45  am] 
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Office  of  Elementary  and  Secondary 
Education 

Indian  Education  Act— Part  B— Indian 
Fellowship  Program 

AOENCY:  Department  of  Education. 

ACTION:  Notice  of  Amendment  to  Notice 
for  Transmittal  of  New  Applications  for 
Fiscal  Year  1987  under  the  Indian 
Fellowship  Program. 

summary:  This  notice  amends  the  fiscal 
year  1987  notice  inviting  appUcations  for 
new  awards  under  the  Indian 
Fellowship  Program  (CFDA  No.  84.087). 
published  in  the  Federal  Register  on  ' 
September  17, 1986  (51  FR  33007).  to 
reflect  recent  statutory  changes  to  this 
program  enacted  as  part  of  the  Drug-i 
Free  Schools  and  Communities  Act  of 
1986  (Title  IV,  Subtitle  B  of  Pub.  L.  99- 
570).  The  deadline  for  transmittal  of 
these  applications  remains  the  same  as 
under  the  original  notice  (February  6. 
1987). 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothea  Perkins.  Indian  Education 
Programs.  Office  of  Elementary  and 
Secondary  Education.  U.S.  Department 
of  Education.  400  Maryland  Avenue. 
SW.,  Room  2177,  FOB-6.  Washington. 
DC  20202. 

SUPPLEMENTARY  INFORMATION:  Section 
4133(b)(2)  of  the  Drug-Free  Schools  and 
Communities  Act  of  1986  amended 
section  423  of  the  Indian  Education  Act 
in  t«vo  respects.  First,  clinical 
psychology  has  been  added  to  the 
Indian  Fellowship  Program  as  a  separate 
field.  Second,  section  4133(b)(2)(B) 
provides  that  "[n]ot  more  than  10 
percent  of  the  fellowships  [under  the 
Indian  Fellowship  Program]  shall  be 
awarded,  on  a  priority  basis,  to  persons 
receiving  training  in  guidance 
counseling  with  a  specialty  in  the  area 
of  alcohol  and  substance  abuse 
counseling  and  education." 

The  purpose  of  this  notice  is  to  inform 
potential  applicants  of  these  statutory 
changes  and  specifically  to  invite 
applications  in  these  areas.  In  order  to 
receive  priority  consideration  for 
funding,  it  is  important  that  applicants 
receiving  training  in  the  priority  area 
indicate  in  their  applications  not  only 
the  allowable  field  of  study,  such  as 
education  or  psychology,  in  which  they 
are  seeking  a  degree,  but  also  that  they 
are  "receiving  training  in  guidance 
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counseling  with  a  specialty  in  the  area 
of  alcohol  and  substance  abuse 
counseling  and  education". 

Program  Authority:  20  U.S.C.  3385b. 
Dated:  December  17. 1986. 
Lawranoe  F.  Davenport 

Assistant  Secretary.  Elementary  and 

Secondary  Education. 

|FR  Doc.  86-28704  Filed  12-22-86;  8:45  am] 
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Fund  for  the  Improvement  of 
Postsecondary  Education 

AQCNCV:  Department  of  Education. 

ACTKHC  Notice  of  Final  Priority  for  the 
Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE) 
Lectiu^s  Program  for  Fiscal  Year  1987. 

SUMMAilY:  The  Secretary  announces  a 
Lectures  Program  to  be  conducted  by  the 
Fimd  for  the  Improvement  of 
Postsecondary  Education'lFIPSE)  on 
important  issues  in  postsecondary 
education. 

EFFECTIVE  DATE:  This  priority  takes 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this 
priority,  call  or  write  the  Department  of 
Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Russell  Y.  Garth,  Fund  for  the 
improvement  of  Postsecondary 
Education.  Office  of  Postsecondary 
Education.  (Room  3100,  ROB-3), 
Department  of  Education.  400  Maryland 
Avenue,  SW..  Mail  Stop  3331. 
Washington.  DC  20202.  Telephone 
number  (202)  245-8091. 

SUPPLEMENTARY  INFORMATION!  Grants 
for  the  FIPSE  Lectiu^s  Program  are 
authorized  by  Title  X  of  the  Higher 
Education  Act  of  1965.  as  amended  (20 
U.S.C.  1135).  Program  regulations  are 
established  at  34  CFR  Part  630.  This 
program  will  be  conducted  as  a  Special 
Focus  competition  under  34  CFR 
630.11(b)(1)  of  the  program  regulations. 
The  purpose  of  the  FIPSE  Lectures 
Program  is  to  provide  modest 
sponsorship  for  promising  work  on  key 
issues  in  postsecondary  education,  and 
to  promote  dissemination  and 
discussion  of  this  work  among 
educational  leaders,  policy  makers, 
faculty,  students  and  the  general  public. 

The  program  will  enable  individuals 
to  devote  at  least  a  month  to  the 
development  of  ideas  for  presentation  in 
lecture  form  at  educational  and  other 
conferences,  or  in  the  context  of 
established  lecture  programs  such  as 
those  at  colleges  and  universities. 


Priority 

In  accordance  with  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3),  under  this  final  priority  the 
Secretary  will  give  an  absolute 
preference  to  applications  that  will 
carry  out  the  FIPSE  Lectures  Program. 

Summary  of  Comments  and  Responses 

The  Fund  received  six  letters  of 
comment  regarding  the  FIPSE  Lectiu-es 
Program.  All  were  generally  supportive 
of  the  program  to  support  lectures  on 
important  issues  in  postsecondary 
education.  The  commenters  made  a 
number  of  suggestions  regarding  the 
program,  and  their  comments  are 
summarized  and  answered  below. 

Comment:  Two  commenters  suggested 
that  the  Fund  publish  or  otherwise 
disseminate  the  lectures  more  broadly. 

Response:  No  change  has  been  made. 
The  Fund  intends  to  work  with 
publishers  and  broadcasters  to  ensure 
wide  distribution  of  the  lectures. 

Comment  Two  commenters  suggested 
specific  topic  areas  for  funding  priority 
within  the  FIPSE  Lectures  Program, 
including  international  education,  the 
balance  between  teaching  and  research, 
evaluation  of  teaching  effectiveness, 
graduate  student  teachers,  and  uses  of 
technology. 

Response:  No  change  has  been  made. 
The  Fund  does  not  intend  to  give 
priority  to  proposals  on  the  suggested 
topics  this  year.  However,  all  proposals 
addressing  significant  issues  in 
postsecondary  education  are  eligible  for 
funding. 

Comment  One  conmienter  suggested 
that  the  Lectiu'es  Program  be  widely 
publicized. 

Response:  No  change  has  been  made. 
In  addition  to  the  publication  of  the 
Application  Notice  in  the  Federal 
Register  the  Fund  has  mailed  the  Notice 
to  institutional  and  disciplinary 
associations,  as  well  as  to  all  college 
and  university  presidents. 

Comment  One  commenter  suggested 
that  grantees  under  this  program  should 
have  a  mininum  of  seven  years  of  prior 
involvement  with  the  particular  issue 
they  will  address. 

Response:  No  change  has  been  made. 
The  Fund  will  consider  the 
qualifications  of  the  candidates  for 
lecture  grants  in  its  review  of 
applications.  To  require  a  specific 
number  of  years  of  experience  in  an 
area,  however,  might  prevent  some 
meritorious  candidates  from  receiving 
grants. 

Comment  One  commenter  suggested 
that  the  competition  for  grants  be  held  in 
the  spring  to  allow  sufficient  time  for 


advance  planning  by  conference 
organizers. 

Response:  No  change  has  been  made. 
For  the  initial  year  of  this  program,  two 
competitions  are  planned — one  in  the 
fall  of  1986,  and  one  in  the  spring  of 
1987.  Should  this  competition  be  held 
annually,  the  Fund  anticipates  it  will  be 
conducted  in  the  spring. 

Comment  One  commenter  suggested 
that  additional  funds  be  allocated  for 
this  program. 

Response:  No  change  has  been  made. 
The  Fund  thinks  this  is  an  appropriate 
level  of  funding  for  this  initiative.  Future 
funding  for  this  program  is  contingent 
upon  an  assessment  of  the  program's 
success  and  the  availability  of  funds. 

Comment  One  commenter  suggested 
that  FIPSE  funding  not  be  limited  to  only 
the  Lectures  Program. 

Response:  No  change  has  been  made. 
The  Fund  intends  to  use  approximately 
$60,000  to  implement  the  Lectiu-es 
Program  in  fiscal  year  1987.  The  major 
portion  of  FIPSE  funding  will  continue  to 
be  allocated  to  the  Comprehensive 
Program. 

(20  U.S.C.  1135) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.1 16G  Fund  for  the  Improvement  of 
Postsecondary  Education) 

Dated:  December  11, 1986. 
William  |.  Bennett, 
Secretary  of  Education. 
(FR  Doc.  86-28700  Filed  12-22-86;  8:45  am] 

NUJNQ  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Solicitation  for  Cooperative 
Agreement  Proposal  (SCAP);  Florida; 
Correction 

AGENCY:  Albuquerque  Operations 

Office,  DOE. 

ACTION:  Notice  of  solicitation  for 

cooperative  agreement  proposal  (SCAP), 

correction. 

SUMMARY:  In  Volume  51,  No.  170  of  the 
Federal  Register  dated  September  3, 
1986,  page  31355.  we  advertised  the 
availability  of  a  competitive  SCAP  to 
design,  fabricate,  assemble,  install,  and 
operate  an  Agricultural  Commodities 
Irradiation  Research  Center  in  central 
Florida.  As  a  result  of  the  Energy  and 
Water  Development  Act,  1987,  this  has 
been  changed  from  a  competitive  SCAP 
to  a  noncompetitive  SCAP.  The  Act 
stipulates  that  the  project  sponsor  for 
the  Florida  Irradiation  Research  Center 
is  the  Florida  Department  of  Agriculture 
&  Consumer  Services.  Their  address  is 
Post  Office  Box  1269,  Gainesville,  FL 
32602. 
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FOR  FURTHER  INFORMATION  CONTACT 

Barbara  N.  Moore,  U.S.  Department  of 
Energy,  'Albuquerque  Operations  Office, 
Contracts  &  Industrial  Relations 
Division,  P.O.  Box  5400,  Albuquerque, 
NM  87115,  (505)  844-4229. 

Issued  in  Albuquerque,  NfM,  November  25, 
1986.  I 

V.V.  Bemiklau,  | 

Assistant  Manager  for  Administration. 

|FR  Doc.  86-28738  Filed  12-22-86;  8:45  am) 

BILUNG  CODE  MSO-OI-M 


Solicitation  for  Cooperative 
Agreement  Proposal  (SCAP); 
Oklatioma— Correction 

AGENCY:  Albuquerque  Operations 

Office,  DOE. 

ACTION:  Notice  of  solicitation  for 

cooperative  agreement  proposal  (SCAP), 

correction. 

summary:  In  Volume  51,  No.  170  of  the 
Federal  Register  dated  September  3, 
1986,  page  31355.  we  advertised  the 
availability  of  a  competitive  SCAP  to 
design,  fabricate,  assemble,  install,  and 
operate  an  Agricultural  Commodities 
Irradiation  Research  Center  in 
southeastern  Oklahoma.  As  a  result  of 
the  Energy  and  Water  Development 
Appropriations  Act,  1987,  this  has  been 
changed  from  a  competitive  SCAP  to  a 
noncompetitive  SCAP.  The  Act 
stipulates  that  the  project  sponsor  for 
the  Oklahoma  Irradiation  Research 
Center  is  Red-Ark  Development 
AuthorityTTheir  address  is  First 
National  Center,  Suite  103,  3rd  & 
Choctaw,  P.O.  Box  1650,  McAlester,  OK 
74502. 

FOR  further  information  CONTACT 

Barbara  N.  Moore,  U.S.  Department  of 
Energy.  Albuquerque  Operations  Office. 
Contracts  &  Industries  Relations 
Division.  P.O.  Box  5400.  Albuquerque. 
NM  87115.  (505)  844-4229. 

Issued  in  Albuquerque,  NM,  November  25, 
1986.  j 

V.V.  BemikUu,  | 

Assistant  Manager  for  Administration. 

|FR  Doc.  86-28739  Filed  12-22-86:  8:45  am] 

BILLING  CODE  MSO-01-H 


Economic  Regulatory  Administration 

Proposed  Remedial  Order  to  T.E. 
Reserve  Corp.  and  James  G.  Allison, 
Jr. 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  Proposed  Remedial 
Order  to:  T.E.  Reserve  Corporaton  and 
James  G.  Allison,  Jr. 


summary:  Pursuant  to  10  CFR  205.192(c). 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
T.E.  Reserve  Corporation,  formerly 
Texas  Energy  Reserve  Corporation  and 
James  G.  Allison,  Jr.  This  Proposed 
Remedial  Order  alleges  pricing 
violations  in  the  amount  of 
$111,528,620.17  plus  interest  in 
connection  with  the  purchase  and  resale 
of  crude  oil  during  the  period  October  1, 
1979  through  Janaury  28, 1981.  The 
impact  of  the  alleged  violation  is 
nationwide. . 

A  copy  of  the  Proposed  Remedial 
Order  may  be  obtained  from  the  Office 
of  Freedom  of  Information  Reading 
Room;  U.S.  Department  of  Energy; 
Forrestal  Building;  1000  Independence 
Avenue,  SW.;  Room  lE-190; 
Washington,  DC  20585.  Within  fifteen 
(15)  days  of  publication  of  this  Notice, 
any  aggrieved  person  may  file  a  Notice 
of  Objection  with  the  Office  of  Hearings 
and  Appeals;  U.S.  Department  of 
Energy;  Forrestal  Building;  1000 
Independence  Avenue,  SW.;  Room  6F- 
078;  Washington,  DC  20585,  in 
accordance  with  10  CFR  205.193. 

Issued  in  Dallas,  Texas  on  the  10th  day  of 
December  1986. 
Ben  Lemos, 

Director,  Office  of  Field  Operations, 
Economic  Regulatory  Administration. 
(FR  Doc.  86-28827  Filed  12-22-86;  8:45  am] 

BILLING  CODE  S4SO-01-M 


Proposed  Remedial  Order  to  William 
Valentine  and  Sons,  Inc.,  et  al.,  and 
Opportunity  for  Objection 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  Issuance  of  Proposed 
Remedial  Order  to  William  Valentine 
and  Sons,  Inc.,  Valentine  Construction, 
Inc.,  Dale  L  Valentine,  Vema  L. 
Valentine  and  James  L.  Merchant 
(Respondents)  and  notice  of  opportunity 
for  objection. 

Pursuant  to  10  CFR  205.192(c),  the 
Economic  Regulatory  Administration  of 
the  Department  of  Energy  (DOE)  hereby 
gives  notice  of  a  Proposed  Remedial 
Order  which  was  issued  to  William 
Valentine  and  Sons,  Inc.,  Valentine 
Construction.  Inc..  Dale  L.  Valentine. 
Vema  L.  Valentine  and  James  L. 
Merchant  (Respondents)  of  Glenrock, 
Wyoming.  This  Proposed  Remedial 
Order  (PRO)  finds  Respondents  jointly 
and  severally  liable  with  Big  Muddy  Oil 
Processors.  Inc..  (Big  Muddy)  for 
overcharges  in  crude  oil  sales  under  10 
CFR  Part  212,  Subpart  L  during  the 


period  May  1979  through  December  1980 
(the  audit  period).  OHA  previously 
issued  a  Remedial  Order  to  Big  Muddy 
for  the  overcharges  herein.  13  DOE  H 
83,043  (1985).  ERA  alleges  that  there 
existed  such  a  unity  of  interest  and 
ownership  among  the  corporate 
Respondents  and  Big  Muddy  that  the 
corporate  veils  of  these  entities  should 
be  pierced  and  they  should  be  held 
jointly  and  severally  liable  for  Big 
Muddy's  overcharges;  that  the 
individual  Respondents,  as  owners  and 
officers  of  Valentine  and  Sons, 
Valentine  Construction  and  Big  Muddy, 
are  also  liable,  jointly  and  severally 
with  the  corporate  Respondents,  for  Big 
Muddy's  overcharges,  on  the  basis  of 
piercing  the  corporate  veil;  and  that  the 
individual  Respondents  were  the  central 
figiu^s  in  Big  Muddy's  business  in  that 
they  authorized,  participated  in,  and 
approved  Big  Muddy's  conduct  of  its 
reseller  activities,  and  therefore,  are 
liable  for  Big  Muddy's  overcharge  on  the 
basis  of  tortious  conduct.  The  total 
violation  amount  is  $1,454,876.35  plus 
interest.  The  impact  of  these 
overcharges  was  ultimately  borne  by  the 
consumers  of  covered  products  refined 
from  this  crude  oU. 

A  copy  of  the  PRO.  with  confidential 
information  deleted,  if  any,  may  be 
obtained  from  the  DOE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Room  lE- 
190.  Washington.  DC  20585. 

Within  fifteen  (15)  days  of  publication 
of  this  notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  widi  the  Office 
of  Hearings  and  Appeals.  U.S. 
Department  of  Energy,  Room  6F-055, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  in  accordance 
with  10  CFR  205.193.  A  person  who  fails 
to  file  a  Notice  of  Objections  shall  be 
deemed  to  have  admitted  the  findings  of 
fact  and  conclusions  of  law  stated  in  the 
PRO.  If  a  Notice  of  Objection  is  not  filed 
in  accordance  with  §205.193.  the  PRO 
may  be  issued  as  a  final  Remedial  Order 
by  the  Office  of  Hearings  and  Appeals. 

Issued  in  Washington,  DC  on  the  12th  day 
of  December  1986. 
Marshall  A.  Staunton. 
Administrator. 
[FR  Doc.  86-28828  Filed  12-22-88;  &45  am] 

BILLING  COOE  •4S0-01-M 


Energy  Information  Administration 

Availability  of  Tertiary  Incentive 
Annual  Report 

AGENCY:  Energy  Information  , 

Administration,  DOE. 


45940 
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action:  Notice  of  Intent  to  Continue  Use 
of  Form  ERA-424D  Tertiary  Incentive 
Annual  Report  of  Prepaid  Expenses." 
and  Solicitation  of  Comments. 

SUMKMRY:  The  Department  of  Energy 
seeks  comments  on  the  continued  use  of 
Form  ERA-424D,  "Tertiary  Incentive 
Annual  Report  of  Prepaid  Expenses." 

DATES:  Written  comments  must  be 
submitted  by  January  22, 1987. 

AOORESS:  Comments  should  be  sent  to 
Seymour  Kleiman,  at  the  address  listed 
below. 

FOR  FURTHER  INFORMATIOM  OR  COPY  OF 
FORM  CONTACT  Seymour  Kleiman,  RG- 
44,  Forrestal,  Case  Review  and 
Litigation  Support,  Office  of  the 
Solicitor,  U.S.  Department  of  Energy, 
Washington,  DC  20585  (202)  252-2674. 

SUPFLEMENTARY  INFORMATION: 

I.  Background 

II.  Request  for  Comments 

I.  Background 

The  basis  for  Form  ERA  424D  has 
been  noted  in  the  Federal  Register.  As 
stated  in  46  FR  20508  (April  3, 1981): 

10  CFR  212.78(h)(5)  requires  a  producer  to 
file  an  annual  report  with  respect  to  prepaid 
expenses  attributed  to  that  producer  until  the 
actual  use  of  the  item  for  which  these 
expenses  were  incurred  and  paid.  Since  this 
report  is  necessary  to  confirm  the  satisfaction 
of  a  condition  subsequent  to  the  recovery  of 
prepaid  expenses,  this  requirement  will  be 
retained  indefinitely. 

In  accordance  with  10  CFR  212.78,  an 
operator  shall  Hie  an  annual  prepaid 
expenses  report  each  year  until  the 
operator  has  reported  the  actual  use  of 
ail  the  goods  and  services  for  which  a 
prepaid  expense  had  been  incurred  and 
paid. 

Forms  submitted  to  DOE  thus  far  state 
that  producers  will  utilize  prepaid 
expenses  beyond  1987.  This  indicates 
the  continuing  necessity  for  the  form. 

II.  Request  for  Comments 

The  ERA  invites  all  interested  parties 
to  comment  on  the  proposed  use  of  this 
form  through  March  30, 1990.  The 
following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
any  conunents. 

(a)  Are  the  instructions  clear  and 
sufficient? 

(b)  Do  you  have  any  suggestions  for 
improving  the  form? 

(c)  Can  the  data  be  submitted  using 
the  defmitions  included  in  the 
instructions? 

(d)  How  many  hours,  including  time 
for  preparation  and  administrative 
review,  will  your  organization  require  to 
complete  and  submit  the  form? 


(e)  What  is  the  estimated  cost  of 
completing  the  form,  including  the  direct 
and  indirect  costs  associated  with  the 
data  collection?  Direct  costs  should 
include  all  one-time  and  recurring  costs, 
such  as  development,  assembly, 
equipment,  ADP,  and  other 
administrative  costs  directly  to 
providing  this  information. 

(f)  Do  you  know  of  any  Federal,  State 
or  local  agencies  that  collect  the  same 
types  of  data?  If  yes,  please  identify  the 
agency  form  number(s)  and  explain  how 
the  data  are  duplicative. 

(g)  What  are  your  views  concerning 
the  need  for  the  collection  of  the  data 
specified  on  Form  ERA-424D? 

Summaries  and/or  comments 
submitted  in  response  to  this  notice  will 
be  included  in  the  request  for  Offlce  of 
Management  and  Budget  approval  of 
this  form  and  will  become  a  matter  of 
public  record. 

Statutory  Authority 

(Sections  13(b).  5(b),  5(a).  and  52  of  the 
Federal  Energy  Administration  (FEA)  Act  of 
1974.  (15  U.S.C.  772(b).  764(b).  764(a)  and 
7gO(a)J). 

Issued  in  Washington.  DC  on  December  17, 
1986. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards.  Energy 
Infonnation  Administration. 

(FR  Doc.  86-28740  Filed  12-22-66;  8:45  am] 

WLUNG  COOE  S4$0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-59798;  FRL  3132-2) 

Office  Of  Pesticides  and  Toxic 
Substances;  Certain  Chemicals 
Premanufacture  Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a](l]  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984, 
(49  FR  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of    , 


receipt.  This  notice  announces  receipt  of 
five  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  Review  Period: 

Y  87-5a— December  25, 1986. 

Y  87-59— December  29, 1986. 

Y  87-60— December  30, 1986. 

Y  87-62— December  31, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Division  (TS-794), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611.  401  M  Street.  SW..  Washington, 
DC  20460,  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  Effective 
with  this  notice,  a  non-substantive 
change  in  format  is  being  initiated  for 
information  published  under  section 
5(d)(2)  and  5(h)(6)  of  the  Toxic 
Substances  Control  Act.  Toxicity  data 
will  only  appear  in  the  notice  when 
submitted  with  the  PMN.  Exposure  and 
environmental  release/disposal 
information  will  no  longer  be  published 
in  the  notice.  The  following  notice 
contains  information  extracted  from  the 
non-confidential  version  of  the  PMNs 
received  by  EPA.  The  complete  non- 
confidential PMNs  are  available  in  the 
Public  Reading  Room  NE-G004  at  the 
above  address  between  8:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

¥87-58 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  epoxy  resin. 

Use/Production.  (S)  Site-limited 
component  of  metal  coating  formulation. 
Prod,  range:  50.000  to  100.000  kg/yr. 

Y 87-58 

Importer.  Confidential. 

Chemical.  (G)  Polyamide  of  Cis  fatty 
acids,  dimer  with  substituted 
alkylenediamines. 

Use/Import.  (G)  Industrial  adhesive- 
Import  range:  Confidential. 

Y  87-60 

Importer.  Confidential. 

Chemical.  (G)  Water-reducible 
methacryl — styrene  copolymer. 

Use/Import.  (G)  Open,  non-dispersive. 
Import  range;  Confidential. 

Y 87-61 

Importer.  Confidential. 

Chemical.  (G)  Polyether 
polyurethane. 

Use/Import.  (G)  Open,  non-dispersive. 
Import  range:  Confidential. 

Y  87-82 

Importer.  Confidential. 
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Chemical.  (G)  Acrylamide  acrylate 
copolymer. 

Use/Import.  (S)  Site-limited  and 
industrial  auxiliary  for  the 
agglomeration  of  dispersecf  polymer 
particles  in  injection  molding  materials. 

Dated:  December  16. 1986.  { 
Deniae  Oevoa, 

Acting  Division  Director,  Infonnation 
Management  Division. 
[FR  Doc.  86-28748  Filed  12-22-86;  8:45  am] 
BHJJMQ  COOC  «aO-60-M 

[OPPE-fRL-3133-«] 

Meeting  of  the  Advisory  Committee 
Negotiating  ttie  Hazardous  Waste 
Injection  Restrictions  Rulemalcing 

As  required  by  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  we  are  giving  notice  of  an 
open  two-day  meeting  of  the  Advisory 
Committee  negotiating  Hazardous 
Waste  Injection  Restrictions. 

The  meeting  will  be  held  on  Thursday 
and  Friday,  January  8  and  9, 1987,  at  the 
Airport  Holiday  Inn,  3702  North  Belt 
East,  Houston,  Texas.  On  Thursday,  the 
meeting  will  begin  at  9:00  a.m.  and  will 
run  until  5:00  p.m.  On  Friday,  the 
meeting  will  start  at  9:00  a.m.  and  will 
run  until  IZMi  noon.  The  purpose  of  the 
meeting  is  to  continue  work  on  the 
substantive  issues  which  the  Committee 
has  identified  for  resolution. 

If  interested  in  more  information, 
please  contact  Kathy  Tyson  at  (202)  382- 
5479. 

Dated:  December  18. 1986.  j 
Milton  Rusaeil,  ' 

Assistant  Administrator  for  Policy,  Planning 
and  Evaluation. 

(FR  Doc.  86-28892  Filed  12-22-86;  8:45  am] 
BIUJNQCOOE  UHOS^-m 

FEDERAL  COMMUNICATIONS 
COMMISSION  { 

Pul>lic  Infonnation  Coliection 
Requirement  SulMnltted  to  Office  of 
Management  and  Budget  for  Review 

December  15, 1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street 
NW.,  Suite  140.  Washington.  DC  20037. 
For  further  information  on  these 
submissions  contact  Jerry  Cowden, 
Federal  Communications  Commission. 
(202)  632-7513.  Persons  wishing  to 
comment  on  these  information 


collections  should  contact  ].  Timmothy 
Sprehe,  Office  of  Management  and 
Budget,  Room  3235  NEOB,  Washington, 
DC  20503,  (202)  395-4814. 

OMB  Number  None. 

Title:  Section  76.58,  Disputes 
concerning  carriage. 

Action:  New  collection. 

Respondents:  Broadcast  television 
stations  and  cable  television  systems 

Estimated  Annual  Burden;  1,055 
Responses;  9,811  Hours. 

Needs  and  Uses:  Provides  a 
mechanism  by  which  disputes  involving 
carriage  of  television  signals  by  cable 
television  systems  can  be  resolved.  If  no 
carriage  agreement  is  reached  between 
the  parties,  a  ruling  on  the  matter  may 
be  requested  from  the  Commission. 

OMB  Number  None. 

Title:  Section  76.66,  Input  selector 
switches. 

Action:  New  collection. 

Respondents:  Cable  television  system 
operators. 

Estimated  Annual  Burden:  4,000,000 
Responses;  68,000  Hours. 

Needs  and  Uses:  Requires  cable 
television  system  operators  to  provide 
written  installation  instructions  to 
existing  subscribers  who  choose  to 
install  their  own  input  selector  switches 
rather  than  having  the  cable  system 
operator  make  the  installation.  The 
instructions  will  enable  subscribers  to 
properly  install  the  swdtches. 

Federal  Communications  Commission. 

William ).  Tricaiico, 

Secretary. 

[FR  Doc.  86-28769  Filed  12-22-86:  8:45  am) 

MLUNO  COOE  6712-01-M 

PiMIc  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  11, 1986. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq. 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  J.  Timothy  Sprehe,  Office 
of  Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
4814. 

OMB  Number:  3060-016S. 


Title:  Sections  43.51  and  43.53.  Reports 
and  Records  of  Communications. 

Common  Carriers  and  Certain 
Affiliates. 

Action:  Revision. 

Respondents:  Communications 
common  carriers. 

Estimated  Annua!  Burden:  374. 
Responses;  6.030  Hours. 
Federal  Communications  Commission. 
William  |.  Tiicarico, 
Secretary. 
[FR  Doc.  86-28768  Filed  12-22-86;  8:45  am] 

WLUNO  CODE  •712-01-M 

Pul>llc  Information  Collection 
Requirements  SutMnitted  to  ttte  Office 
of  Management  ar>d  Budget  for  Review 

December  17, 1986. 

The  Federal  Conununications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  these 
submissions  opntact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  J.  Timothy 
Sprehe,  Office  of  Managemeht  and 
Budget.  Room  3235  NEBO.  Washington, 
DC  20503,  (202)  395-4814. 

OMB  Number  3060-0170 

Title:  Section  73.1030.  Notifications 
concerning  interference  to  radio 
astronomy,  research  and  receiving 
installations 

Action:  Extension 

Respondents:  Broadcast  licensees 

Estimated  Annual  Burden:  30 
Responses;  30  Hours 

OMB  Number:  3060-0180 

Title:  Section  73.1610,  Equipment  tests 

Action:  Extension 

Respondents:  Permittees  of  new 
broadcast  stations 

Estimated  Annual  Burden:  609 
Responses;  305  Hours 

OMB  Number  3060-0184 

Title:  Section  73.1740,  Minimum 
operating  schedule 

Action:  Extension 

Respondents:  Licensees  of  commercial 
broadcast  stations 

Estimated  Annual  Burden:  302 
Responses;  151  Hours 
Federal  Communications  Commission. 
William  |.  Tricarico, 
Secretary. 

(FR  Doc.  86-28767  Filed  12-22-86;  8:45  am] 
BtLUNQ  COOE  (/IZ-OI-M 
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JMI 


Information  CollectkMi  Requirement 
Approved  by  Office  of  Management 
and  Budget 

December  17, 1986. 

The  following  information  collection 
requirement  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  For  further  information 
contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OMB  No.:  3060-0028 

Title:  Application  for  Authorization  in 

the  Auxihary  Radio  Broadcast 

Services 
Form  No.:  FCC  313 

A  revised  application  form  FCC  313 
has  been  approved  for  use  through  10/ 
31/89.  The  May  1984  edition  with  a 
previous  expiration  date  of  10/31/86  will 
remain  in  use  until  revised  forms  are 
available. 

Federal  Communications  Commission. 
Wimam  |.  Tricario. 

Secretary. 

(FR  Doc.  86-28766  Filed  12-22-86;  8:45  am]  -)h 

■UJMO  C006  «712-01-ll 

[Report  No.  1633;  MM  Docfcat  No.  85-260; 
RM-49S51 

Petittons  for  Reconsideration  of 
Actions  in  Rulemaldng  Proceedings; 
FM  Broadcast  Stations:  Eldon,  IMO 

December  16, 1986. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street. 
NW.,  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed  within  15 
days  after  publication  of  this  Public 
Notice  in  the  Federal  Register.  Replies  to 
an  opposition  must  be  filed  within  10 
days  after  the  time  for  filing  oppositions 
has  expired. 

Subject:  Amendment  of  S  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Eldon,  Missouri)  (MM  Docket 
No.  85-260,  RM-4955)  Number  of 
Petitions  received:  1. 

Federal  Communications  Commission. 

WiUiam  ].  Tricarico. 

Secretary. 

[FR  Doc.  8&-28772  Filed  12-22-86:  8:45  am] 

■UJNQ  COOC  CTII-OI-M 


[File  Nos.  BPH-a4102SIA,  et  al;  MM  Oocttet 
No.  86-462] 

Applications  for  Consolidated  Hearing; 
T.  Bette  Addington,  et  al 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


i 

A()ptranl  and  oty/staM 

File  No. 

docket 
No 

A.  T      Bens     Addinglon: 
Green  Acres.  CA. 

B.  Bogstena  Randis;  Green 
Acres.  CA. 

C.  Rose    Mwie    Rarnrer 

BPH-e41025IA 
BPH-a41231MG 
BPH-M1231MI 
BPH-«41231MJ 

86-462 

Qrsan  Acres.  CA 

tmmik.      Inc;      Qraan 
Acres.  CA. 

2.  Pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Financial  Qualifications,  D 

2.  Air  Hazard,  B 

3.  Comparative,  All  Applicants 

4.  Ultimate,  All  Applicants 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 

W.  Ian  Gay,  I 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  86-28^73  Filed  12-22-86;  8:45  am] 
MLUNQ  COOC  •712-01-«l 


(File  No*.  BPH-850313MC  et  al.;  Docket  No. 
86-465] 

Applications  for  Consolidated  Hearing; 
AJB  Broadcasting  Inc,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
apphcations  for  a  new  FM  station: 


Appkcam  ar>d  cMy/atala 


A    AJB  Broadcasting.  Inc.. 

Mt.  Bullton.  CA 
B     New    Life    Enterpnses. 

Inc.;  Mt  BuNion.  CA. 
C.   Roaaie   Lopei   Bustos. 

Mt  BuMon.  CA 
D    Mt    BuNion   Comnunity 

Broadcasting.     Inc.;     Mt 

BuHnn,  CA 

E.  E(K»ard    E.    Abrameon; 
Mt  BUkon.  CA. 

F.  Peter  E.  Baird:  Mt.  BU- 
lion.  CA. 


FMNo. 


BPH-850313MC 
BPH-e50508MC 
BPH-850530MG 
BPH-8S0531MA 

BPH-a50S31MO 
BPH-a50531MP 


docket 
No. 


86-465 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Financial  Qualificaitions,  D 

2.  Comparative,  A,B,C.D.E.F 

3.  Ultimate.  A.B.C.D.EF 

3.  If  there  is  any  non-standardized 
issue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services,  Inc.,  2100  M  Street  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 

W.  Ian  Gay, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  86-28774  Filed  12-22-86;  8:45  am] 

MLUMQ  COOC  •712-41-M 


[FHe  No*.  BPCT-860702KJ  and  BPCT- 
860820KI;  MM  Docket  No.  86-461] 

Applications  for  Consolidated  Hearing; 
Roland  Bushland  and  Family  Group 
Ltd.  Ill 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Applicant  and  cityi'stale 

We  No. 

MM 

docket 
No. 

A.  Roland  BusNand  d/b/a 
Bushland  Sporiatties/ 
CWFW.  Crvppewa  FaHs. 
Wl 

6    Fatnily  Group  Ltd..   Ill, 

BPCT-a60702KJ 
BPCT-860820KI 

86-461 

Oivpewa.  Fate.  Wl. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicant(s) 

Multiple  Ownership,  A 
Comparative,  A,  B 
Ultimate,  A.  B 

3.  If  there  is  any  non-standardized 
issue('8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services,  Inc..  2100  M  Street  NW., 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 

Roy ).  Stewart. 

Chief  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  86-28775  Filed  12-22-86;  8:45  am] 
■njJNQ  COOC  •712-01-M 


inie  Nos.  BPH-860161  Ml  et  al.;  MM  Docket 
No.  86-468] 

Applications  for  Consolidated  Hearing; 
Leonard  James  Glacone,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appicant  and  ctty/stale 

Fie  No. 

MM 

Docket 
No. 

A.  Leonard  James  Giacone; 
Laurel.  Ml 

B.  Minority     Broadcasting 
Corp.;  Laurel,  Ml. 

BPH-e60116MI 
BPH-860122MK 
BPH-860173MY 

BPH-860123MZ 
BPH-860123NO 
BPH-860123NE 

86-468 

d/b/a  Bosbc  Broaocast- 
mg;  Laurel.  Ml 
D      Radto     Laurel,     Ltd.; 

Laurel,  Ml. 
E.     Dorothy     Sue     Smith; 

Laurel,  Ml. 
F    FM  Laurel,  Inc.;  Laurel, 

Ml 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  FR.  April  1986.  The  letter 
shown  before  each  applicant's  name, 
above,  is  used  below  to  signify  whether 
the  issue  in  question  applies  to  that 
particular  applicant. 

Issue  Heading  and  Applicants 

1.  Air  Hazard,  A,B,C,D,E,F 

2.  Comparative,  A.B,C,D,E,F 

3.  Ultimate,  A.B.C.D.E.F 

3.  If  there  is  any  non-standardized 
is8ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  NW.. 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 

W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  86-28776  Filed  12-22-86;  8:45  am] 

BILUNG  COOC  •712-01-M 


File  Nos.  BPCT-860623KE  and  BCPT- 
860820KK;  MM  Docket  No.  86-450 

Applications  for  Consolidated  Hearing; 
Joneco  Broadcasting  and  Tower 
Broadcasting  Corp. 

1.  The  Commission  had  before  it  the 
foUowring  mutually  exclusive 
applications  for  a  new  TV  station: 


Applicant  and  dly/stale 

FleNo 

MM 

docket 

No 

A.    MaMn    Jones,    d/b/a 
Jonooo        Brosdctfttn^, 
Sonora.TX. 

BPCT-860623KE 
BPCT-860e20KK 

86-456 

Corp.  Sonora,  TX. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  bearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicantfs) 

Site  Availability,  A 
Misrepresenttion,  A 
Air  Hazard,  B 
Comparative,  A,B 
Ultimate,  A,B 

3.  If  there  is  any  non-standardized 
i88ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc.,  2100  M  Street  NW.. 
Washington,  DC  20037  (Telepli^ne  No. 
(202)  857-3800).  / 

Roy  |.  Stewart, 

Chief  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  88-28777  Filed  12-22-86;  8:45  am] 
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(FN*  Nos.  BPCT-«60623KH  at  al;  OodMl 
No.  86-459] 

Applications  for  Consolidated  Hearing; 
Joneco  Broadcasting  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


AppHcanland  ctly/ 
3iaM 

FdaNo 

MMdockatNo. 

A  Jonaco 
Broadcasimg.  Rio 
Gran*  Cit»,  TX 

B  Robert  Goruatez; 

B»>CT-«606a3KH 
BPCT-860ei9KO 
BPCT-«60e20KG 

86-459 

flic  Grande  Crty. 
TX. 
C  Ka«<y¥ouig: 

TX 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  apphes  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

Air  Hazard.  A.B.C 
Comparative.  A.B.C 
Ultimate.  A.B.C 

3.  If  there  is  any  non-standardized 
is8ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW., 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 

Roy ).  Stewart. 

Chief.  Video  Services  Division.  Mass  Media 
Bureau. 

[FR  Doc.  86-28778  Filed  12-22-86;  8:45  am] 

MLUNQ  cooc  sria-oi-M 


[FN*  No*.  BPET-M0616  KL  and  BPET- 
860820KH;  MM  Docket  No.  86-460] 

Applications  for  Consolidated  Hearing; 
Christ  Center  of  Central  Florida 
Educational  Television,  Inc. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Appkcant  and  oty/tiate 

File  No 

MM 

docfcal 
No. 

Kings  Academy;  Laatajrg. 
FL. 
B.   Central   Flonda   Ediioa- 
lianal     Tatavwon.     Inc.. 
Leeat)ufg.FL 

BPET-8a0616KL 
BP€T-«60e20KH 

86-4fi0 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

Air  Hazard.  B 
Comparative-Noncommercial  Educational 

TV.  A.  B 
i;itimate.  A.B 

3.  If  there  is  any  non-standardized 
issue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC  the 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc.,  2100  M  Street  NW., 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 

Roy  |.  Stewart. 

Chief.  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  86-28779  Filed  12-22-86;  8:45  am) 

BiLLiNQ  cooc  sria-oi-M 


[FN*  Nos.  BPH-M1204MA  et  ai;  MM  Docket 

No.  86-464] 

Applications  for  Consolidated  Hearing; 
Ogden  Broadcasting  of  Virginia,  Inc., 
etal. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

Fit  No. 

Ooekal 
No 

A.  OjoBn  BfOttocsslinQ  of 

BPH-S41204MA 

86-464 

Vvginla.    Inc.;    Staunton. 

VA. 

B      Starling     Broadcasting 

BPH-«5022SMA 

Corp ;  Staunton.  VA. 

C     John     0     Verstandig; 

BPH-e50226MC 

Staunton.  VA 

0   Gail  Goodrow  Brown  et 

BPH-850228MG 

al.,  d/b/a  Ttie  Staunton 

Group:  Slaunlon.  VA. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Human  Safety  (See  Appendix),  A,  B 

2.  Air  Hazard,  A.  B 

3.  Comparative,  A,  B,  C,  0 

4.  Ultimate.  A.  B.  C,  D 

3.  If  there  is  any  non-standardized 
issue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 

W.  )an  Gay, 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 
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Appendix 

Additional  Issue  Paragraph 

1.  To  determine  whether  the  proposed 
sites  of  A  (Ogden)  and  B  (Sterling)  pose 
a  threat  to  human  safety. 

|FR  Doc.  86-28780  Filed  12-^22-86;  8:45  am] 

BILUNG  CODE  •712-01-M  I 


[File  Nos.  BPED-841 113  MH  and  BPED- 
841 128MB;  MM  Docket  No.  86-463] 

Applications  for  Consolidated  Hearing; 
State  University  of  New  York  and  Mars 
Hill  Broadcasting  Co.,  Inc. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appicant  and  city/state 


A.  Slate  Uraversity  ol  New 
York  (WBSU-FM);  Brock- 
port,  NY 

B.  Mars  HM  Broadcasting. 
Co..  Inc.;  Wetaler.  NY. 


File  No. 


BPED-84t1t3MH 
BPED-841128MB 


Oocket 
No 


86-463 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  307(b) — Noncommercial  Educational,  A,  B 

2.  Contingent  Comparative — Noncommercial 
Educational,  A,  B 

3.  Ultimate,  A,  B 

3.  If  there  is  any  non-standardized 
is8ue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW., 


Washington,  DC  20037.  (Telephone  (202) 

857-3800). 

W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  86-28781  Filed  12-22-86;  8:45  am) 

BILUNG  cooc  (712-01-M 


[FCC  86-482] 

FIM  Transmitter  Site  Map  Submissions 
Required  by  FCC  Forms  301  and  340 

agency:  Federal  Communications 

Commission  (FCC). 

ACTION:  Requirements  established  for 

transmitter  site  maps  submitted  with  FM 

applications. 

SUMMARY:  This  action  affirms  the 
requirements  of  FCC  Forms  301  and  340 
for  FM  transmitter  site  maps  established 
by  the  staff  in  April  1985.  Because 
adequate  notice  of  these  requirements 
was  not  given  to  the  public,  applicants 
who  appealed  the  Commission  action 
returning  their  applications  for  failure  to 
comply  with  the  new  transmitter  site 
map  requirements  shall  receive  nunc  pro 
tunc  reconsideration.  This  action  is 
designed  to  provide  sufficient  notice  of 
the  transmitter  site  map  requirements  of 
FCC  Forms  301  and  340  to  future  FM 
applicants. 

EFFECTIVE:  December  30, 1986. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roxanne  McElvane,  FM  Branch,  Mass 
Media  Bureau,  (202)  632-3954. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  FCC 
86-482,  adopted  October  24, 1986  and 
released  November  4, 1986. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  Audio  Services  Division  (Room  302), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  Copy  Contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Memorandum  Opinion  and 
Order 

1.  In  this  Memorandum  Opinion  and 
Order  (M060),  we  are  considering  the 
requirements  established  in  a  Public 
Notice,  mimeo  3693,  (released  April  5, 
1985)  concerning  FM  transmitter  site 
map  submissions.  These  requirements  of 


FCC  Forms  301  and  )40  are  specifically 
designed  to  enable  the  staff  to 
independently  verify  the  stated 
geographic  coordinates  and  topographic 
features  of  the  proposed  site  and  are  an 
indispensable  requisite  under  the  new 
"hard  look",  limited  amendment 
processing  procedures  applicable  to  FM 
applications. 

2.  While  we  agree  that  the 
requirements  of  FCC  Forms  301  and  340 
established  in  the  April  5, 1985  Public 
Notice  are  necessary  to  the  efficient 
processing  of  FM  applications,  we 
believe  that  the  Administrative 
Procedure  Act  at  5  U.S.C.  552(a)(1)(C) 
requires  that  the  contents  of  that  Public 
Notice  should  have  been  published  in 
the  Federal  Register  in  order  to  provide 
adequate  notice  to  the  public  of 
requirements  of  FCC  Forms  301  and  340 
set  forth  therein.  Having  failed  to 
provide  adequate  notice  to  the  public,  it 
would  not  be  proper  to  impose  the 
requirements  set  forth  in  that  Public 
Notice  upon  applicants  who  were  not 
provided  adequate  notice  thereof. 

3.  Accordingly,  it  is  ordered  That,  as 
to  all  applicants  who  have  preserved 
their  rights  at  various  levels  of  appeal.    _^ 
the  staff  is  directed  to  reinstate  nunc  pro 
tunc  those  applications  returned  for 
failure  to  comply  with  the  requirements 

of  the  Public  Notice. ' 

4.  It  is  further  ordered  That,  given  the 
necessity  of  the  information  called  for  in 
the  Public  Notice  and  in  order  to  avoid 
further  delay  in  the  processing  of  FM 
applications,  the  requirements  set  forth 
in  the  Public  Notice,  Mimeo  3693 
(released  April  5. 1985),  appended 
hereto,  shall  be  effective  seven  days 
after  publication  in  the  Federal  Register. 

Appendix 

[This  Public  Notice  has  been  modified 
to  clarify  that  the  requirements  set  forth 
herein  are  called  for  in  FCC  Forms  301 
and  340.] 

Public  Notice 

[3693] 
April  5. 1985. 

Clarification  of  FM  Transmitter  Site 
Map  Requirements  of  FCC  Forms  301 
and  340 

This  notice  is  part  of  the 
Commission's  continuing  effort  to 
expedite  the  processing  of  FM 
applications  in  order  to  bring  new 


'  All  applications  pending  as  of  the  effective  date 
of  this  Memorandum  Opinion  and  Order  that  do  not 
comply  with  the  requirements  for  FM  transmitter 
site  maps  set  forth  in  the  attached  Appendix  shall 
be  retained  and  the  applicants  will  be  permitted  to 
amend  their  applications  to  correct  this  deficiency 

only- 
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broadcast  service  to  the  public  as 
rapidly  as  possible. 

When  applying  for  an  FM  station 
construction  permit,  one  of  the 
submissions  required  by  FCC  forms  301 
and  340  is  a  7.5  minute  series  U.S. 
Geological  Survey  topographical 
quadrangle  map  upon  which  is  marked 
the  transmitter  site. 

In  order  to  allow  the  Commission's 
processing  staff  to  verify  the  correctness 
of  the  geographic  coordinates  provided 
in  an  application,  FCC  Forms  301  and 
340  now  require  that  this  site  map  show 
along  the  printed  margin  of  both  axes  at 
least  two  coordinate  markings, 
speciflcally  labeled  by  the  USGS,  one  on 
either  side  of  the  marked  site. 
Additionally,  a  scale  of  kilometers  or 
miles  (kilometers,  if  available)  and  all  of 
the  identifying  map  information  must  be 
included.  The  site  should  be  plotted  on  a 
full  scale  map,  and  all  of  the  contour 
lines  must  be  clearly  visible.  Faded, 
smudged  or  otherwise  illegible  maps  are 
unacceptable.  Photocopies  are 
acceptable  in  lieu  of  actual  USGA  Maps, 
provided  they  are  clear,  dark  and 
legible,  it  is  not  necessary  to  submit  an 
entire  map  (although  this  is  perfectly 
acceptable),  but  only  as  much  as  is 
necessary  to  fully  comply  with  the 
requirements  described  above. 

In  certain  cases  it  may  be 
inconvenient  to  provide  a  full  scale 
photocopy  which  includes  both  the  site 
and  the  margins.  This  can  occur  when 
the  site  lies  towards  the  center  of  the 
map.  In  this  case  the  following 
alternative  is  acceptable.  Provide  a  full 
scale  copy  of  the  section  of  the  map 
containing  the  site.  This  copy  must 
include  either  four  of  the  standard 
printed  cross-marks  or  one  margin  and 
two  cross-marks.  Fine  lines  should  be 
drawn  between  the  marks  in  such  a 
fashion  as  to  enclose  the  site.  Each  of 
these  lines  should  be  labeled  with  the 
appropriate  latitude  or  longitude.  This 
full  scale  map  section  must  include  all 
the  information  specified  in  the  previous 
paragraph.  In  addition,  a  reduced  copy 
of  the  entire  map  must  be  included  to 
allow  the  Commission's  staff  to  verify 
that  the  lines  have  been  correctly 
labeled. 

If  the  above  requirements  are  not  met, 
the  application  will  be  returned  without 
further  review.  Prospective  applicants 
should  understand  that  the  Commission 
cannot  process  an  application  to  grant 
without  being  able  to  verify  the 
correctness  of  the  site  elevation  and  site 
coordinates.  These  coordinates  serve  as 
the  reference  point  for  all  calculations  of 
spacing,  coverage  and  interference. 

Questions  concerning  the  above 
should  be  directed  to  Bob  Greenberg. 
FM  Branch,  (202)  632-6908. 


Federal  Communications  Commission. 

William  |.  Tricarico, 

Secrelary. 

[FR  Doc.  86-28771  Filed  12-22-86;  8:45  am] 
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Radio  Broadcasting;  AM  Daytime 
Stations;  Freeze  on  Acceptance  of 
Applications 

AQENCY:  Federal  Communications 

Commission. 

action:  Freeze  on  acceptance  of 

applications  for  aKi  daytime  stations. 

SUMMARY:  This  action  imposes  a 
temporary  freeze  on  the  acceptance  of 
applications  for  AM  daytime  stations. 
This  action  is  necessary  to  limit  the 
number  of  new  AM  daytime  stations 
authorized  and  is  designed  to  eliminate' 
the  preclusive  effect  new  AM  daytime 
stations  have  on  the  ability  of  other 
applicants  seeking  authority  to 
broadcast  on  a  full-time  basis  and 
existing  AM  daytime  stations  that  want 
to  broadcast  on  a  full-time  basis. 
EFFECTIVE  DATE:  December  11. 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Leonore  Cunningham.  Audio  Services 
Division,  Mass  Media  Bureau,  (202)  632- 
6485. 
SUPPLEMENTARY  INFORMATION:  None. 

Federal  Communications  Commission. 
William  J.  Tricarico, 
Secretary. 
December  12, 1986. 

Freeze  Imposed  on  Filing  of 
Applications  for  New  AM  Daytime 
Stations 

Over  the  last  several  years,  the 
Commission  has  repeatedly  recognized 
the  need  for  extensive  modifications  in 
our  AM  policies  and  rules  governing 
such  broadcasters.  See  Report  on  the 
Status  of  the  AM  Broadcast  Rules, 
(Submitted  to  the  Federal 
Communications  Commission,  prepared 
by  the  staff  of  the  Mass  Media  Bureau 
April  3. 1986).  The  difficulties  facing  AM 
daytime  stations  are  compounded  by  the 
limitations  on  their  hours  of  operation 
and  the  attendant  inability  to  effectively 
compete  with  full-time  radio 
broadcasters.  In  this  regard,  the 
Commission  has  adopted  procediires 
which  make  it  possible  for  many 
existing  AM  daytime  stations  that 
operate  on  foreign  clear  channels  to 
broadcast  with  limited  power  at  night. 
In  re  Nighttime  Operation  on  Canadian. 
Mexican  and  Bahamian  AM  Clear 
Channels  (MM  Docket  84-251).  59  RR  2d 
655  (1985).  reconsideration  granted  in 


part,  denied  in  part,  59  RR  2d  1187 
(1986).  However.  appHcants  proposing 
new  AM  daytime  stations  are  not 
permitted  to  apply  for  these  foreign 
clear  channels  because  such  proposals 
could  preclude  the  establishment  of 
fulltime  stations  on  these  channels  and/ 
or  impede  our  efforts  to  provide  relief 
for  existing  daytime  stations. 

For  these  same  reasons,  we  believe 
that  the  restrictions  on  filing 
applications  for  new  AM  daytime 
stations  with  respect  to  foreign  clear 
channels  should  apply  to  all  channels  in 
the  AM  band.  In  continuing  to  authorize 
new  AM  daytime  stations  we  not  only 
comphcate  the  task  of  offering  relief  to 
such  existing  stations,  but  we  also 
perpetuate  the  very  problem  we  are 
seeking  to  address.  Moreover,  we 
believe  that  it  is  in  the  public  interest  to 
restrict  future  applicants  to  proposing 
full-time  operation  since  this  generally 
results  in  more  efficient  use  of  scarce 
spectrum  space. 

Accordingly,  until  further  notice  we 
are  imposing  a  temporary  freeze  on  the 
acceptance  of  applications  for  new  AM 
daytime  stations  received  after  the 
adoption  date  of  this  Public  Notice.  This 
action  is  taken  in  contemplation  of  a 
formal  rulemaking  proceeding  to 
propose  a  permanent  ban  on  acceptance 
of  applications  for  new  Am  daytime 
stations.  Applications  for  new  daytime 
stations  on  file  before  the  adoption  date 
of  this  Public  Notice  and  applications 
filed  after  the  adoption  date  that  are 
mutually  exclusive  with  applications 
listed  on  an  "A"  cut-off  Ust  shall  be 
processed  as  usual.  This  action  will  not 
restrict  the  ability  of  existing  AM 
daytimers  to  apply  to  modify  their 
facihties. 

Action  by  the  Commission  December 
11. 1986  (FCC  86-541).  Commissioners 
Fowler  (Chairman).  Quello,  Dawson, 
Patrick  and  Dennis. 

For  further  information  contact  Lenore 
Cuimingham  at  (202)  632-6485. 

(FR  Doc.  86-28770  Filed  12-22-86;  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

(No.  66-1253] 

FSLIC  Insurance  Premium 

Dated:  December  15, 1986. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board,  as  operating  head  of  the  Federal 
Savings  and  Loan  Insurance 
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Corporation  ("FSUC"  or  "Corporation"), 
has  adopted  a  resolution  pursuant  to 
which  the  Corporation  ordered  the 
assessment  against  each  insured 
institution  of  an  additional  premium  for 
FSUC  insurance  in  an  amount  equal  to 
one  thirty-second  of  one  percent  of  the 
total  amount  of  the  accounts  of  the ' 
insured  members  of  each  insured 
institution  determined  as  of  September 
30.1986. 

EFFECTIVE  DATE:  December  23. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  A.  Creadon,  Director,  Insurance 
Division.  Office  of  the  FSLIC,  (202)  377- 
6620;  or  JoAnne  Morris,  Attorney.  Office 
of  General  Counsel  (202)  377-7396. 
Federal  Home  Loan  Bank  Board,  1700  G 
Street.  NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

Whereas,  The  Federal  Home  Loan  Bank 
Board  ("Bank  Board"),  as  operating 
head  of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("Corporation"  or 
"FSLIC").  may  authorize  the 
Corporation,  pursuant  to  section  404(c) 
of  the  National  Housing  Act,  as 
amended  ("NHA"),  12  U.S.C.  1727(c) 
(1982),  to  assess  against  each  institution 
the  accounts  of  whcih  are  insured  by  the 
Corporation  pursuant  to  section  403  of 
the  NHA.  12  U.S.C.  1726  (1982)  ("insured 
institution"),  additional  premiums  for 
such  insurance  until  the  amount  of  such 
premiums  equals  the  amount  of  all 
losses  and  expenses  of  the  Corporation. 
Provided  that  the  total  amount  so 
assessed  in  any  one  year  against  any 
insured  institution  shall  not  exceed  one 
eighth  of  one  per  centum  of  the  total 
amount  of  the  accounts  of  the  insured 
members  of  such  institution;  and 

Whereas,  the  Bank  Board,  as 
operating  head  of  the  Corporation,  by 
Resolution  No.  85-142,  dated  February 
22. 1985.  by  Resolution  No.  85-437.  dated 
June  5, 1985,  by  Resolution  No.  85-770. 
dated  August  28, 1985,  by  Resolution  No. 
85-1142,  dated  December  9, 1985,  by 
Resolution  No.  86-213.  dated  March  6, 
1986,  by  Resolution  No.  86-582.  dated 
June  10, 1986,  and  by  Resolution  No.  86- 
941.  dated  September  2. 1986,  ordered 
assessments  against  each  insured 
institution  of  an  additional  premium  for 
insurance  in  an  amount  equal  to  one 
thirty-second  of  one  per  centum  of  the 
total  amount  of  the  accounts  of  the 
insured  members  of  each  insured 
institution  determined  as  of  December 
31, 1984,  for  the  first  assessment,  as  of 
March  31, 1985,  for  the  second,  as  of 
June  30, 1985,  for  the  third,  as  of 
September  30, 1985,  for  the  fourth,  as  of 
December  31. 1985.  for  the  fifth,  as  of 
March  31, 1986,  for  the  sixth,  and  as  of 
lune  30. 1986.  for  the  seventh;  and 


Whereas,  The  Bank  Board  has 
considered  memoranda  of  the  Corporate 
Accounting  Branch  and  the  Chief 
Financial  and  Administrative  Officer, 
Office  of  the  FSLIC,  (a  copy  of  which 
memoranda  are  in  the  Minute  Exhibit 
file),  describing  the  impact  of  the 
collection  of  the  additional  premiums  for 
insurance  assessed  pursuant  to 
Resolution  No.  85-142,  dated  February 

22. 1985,  Resolution  No.  85-437,  dated 
June  5;'f&85,  Resolution  No.  85-770. 
dated  August  28, 1985,  Resolution  No. 
85-1142,  dated  December  9, 1985. 
Resolution  No.  86-213,  dated  March  6, 
1986,  Resolution  No.  86-582,  dated  June 

10. 1986,  and  Resolution  No.  86-941, 
dated  September  2, 1986,  upon  the 
Corporation's  insurance  reserves: 

Now,  therefore,  it  is  resolved.  That  on 
the  basis  of  the  administrative  record, 
the  Bank  Board  finds  and  determines 
that  the  Corporation  has  incurred 
substantial  losses  during  calendar  years 
1981  through  1985  and  the  first  three 
quarters  of  1986;  and 

Resolved  further.  That  the  Bank  Board 
finds  and  determines  that: 

1.  Losses  and  expenses  incurred  by 
the  Corporation,  as  defined  in 
Resolution  No.  85-142,  require  the 
assessment  of  additional  insurance 
premiums  pursuant  to  section  404(c)  of 
the  NHA  in  addition  to  the  additional 
insurance  premiums  assessed  pursuant 
to  Resolutions  No.  85-142.  No.  85-437, 
No.  85-770.  No.  8S-1142.  No.  86-213.  No. 
86-582,  and  No.  86-941  in  order  to 
maintain  the  insurance  reserves  of  the 
Corporation  at  a  level  adequate  to  meet 
in  part  the  Corporation's  losses  and 
expenses  and  to  protect  the  insured 
members  of  insured  institutions; 

2.  It  is  appropriate,  therefore,  to 
provide  for  the  assessment  of  an 
additional  insurance  premium  at  this 
time,  pursuant  to  section  404(a)(2)  of  the 
NHA,  by  order  of  the  Corporation;  and 

Resolved  further.  That  the 
Corporation  hereby  orders  the 
assessment  against  each  insured 
institution  of  an  additional  premium  for 
insurance  for  the  fourth  quarter  of  1986, 
in  an  amount  equal  to  one  thirty-second 
of  one  per  centum  of  the  total  amount  of 
the  accounts  of  the  insured  members  of 
such  insured  institution  determined  as  of 
September  30, 1986;  and 

Resolved  further.  That  the  additional 
insurance  premium  assessed  pursuant  to 
this  Resolution  shall  be  payable  on  or 
about  December  31, 1986;  and 

Resolved  further.  That  the  Director  or 
Deputy  Director.  Office  of  the  FSLIC 
("Director"),  shall  determine  the  amount 
of  the  additional  premium  due  to  be  paid 
on  December  31, 1986,  by  each  insured 
institution  and  shall  notify  each  insured 


institution  of  such  amount  at  least 
fifteen  (15)  days  prior  to  the  date  such 
amount  is  due;  and 

Resolved  further.  That  the  Director,  on 
behalf  of  the  Corporation,  is  hereby 
authorized  to  take  all  other  actions 
necessary  or  appropriate  to  determine 
and  collect  the  additional  insurance 
premium  authorized  and  ordered  by  this 
Resolution;  and 

Resolved  further.  That  the  Secretary 
shall  forward  this  Resolution  for 
publication  in  the  Federal  Register. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington. 
Acting  Secretofy. 

[FR  Doc.  86-28785  Filed  12-22-86;  8:45  am] 
BNJJNG  CODE  tTSO-OI-M 


[No.  66-1239] 

Privacy  Act  of  1974;  New  System  of 
Records 

December  15, 1986. 

AQENCY:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Final  notice  of  new  system  of 

records. 

SUMMARY:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974  ("Privacy 
Act")  (5  U.S.C.  552)  (1982  &  Supp.  II 
1984)),  the  Federal  Home  Loan  Bank 
Board  ("Board")  is  establishing  a  new 
system  of  records  in  order  to  collect 
information  on  known  or  suspected 
criminal  violations  and  enforcement 
actions  taken  against  persons  in 
cormection  with  the  operation  of 
financial  institutions,  their  holding 
companies  or  service  corporations,  as 
well  as  change-of-control  applications 
filed  by,  and  other  significant  business 
transactions  with,  individuals 
concerning  institutions  the  accounts  of 
which  are  insured  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("Corporation"  or  "FSLIC"). 
Comments  on  the  Notice  of  Proposed 
New  System  of  Records  published  at  51 
FR  6316  (Feb.  21, 1986),  which  would 
establish  the  system,  and  the  Proposed 
Rule  published  at  51  FR  6261  (Feb.  21, 
1986),  which  would  exempt  the  system 
of  records  from  certain  requirements  of 
the  Privacy  Act,  have  been  considered 
and  are  jointly  discussed  in  the  Rules 
and  Regulations  Section  of  the  Federal 
Register.  As  stated  therein  the  Board  is 
establishing  the  system  of  records 
without  change  from  its  earlier  notice. 
EFFECTIVE  DATE:  December  23, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Downing,  Attorney,  (202)  653-2604 
or  Rosemary  Stewart,  Director,  (202) 
653-2626,  Office  of  Enforcement,  Federal 


45948 


Federal  Regigter  /  Vol.  51,  No.  246  /  Tuesday,  December  23.  1986  /  Notices 


Home  Loan  Bank  Board.  1700  G  Street, 
NW.,  WasWngton,  DC  20552. 

Authority:  5'U.S.C.  552a. 
FHLBB-29 

SYSTEM  NAME: 

Confidential  Individual  Information 
System. 

SYSTEM  location: 

Federal  Home  Loan  Bank  Board,  1700 
G  Street.  NW.,  Washington,  DC  20552. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

These  records  may  contain 
information  concerning  individuals  who 
have  filed  notices  of  intention  to  acquire 
control  of  an  insured  institution, 
controlling  persons  of  companies  that 
have  filed  applications  to  acquire 
control  of  an  insured  institution, 
organizers  of  institutions  seeking  FSUC 
insurance  of  accounts  or  federal 
charters,  individuals  who  have  been  the 
subject  of  administrative  enforcement 
actions  or  other  civil  actions  by  any 
agency  with  authority  to  supervise  or 
regulate  federally  insured  financial 
institutions,  thosfiwho  have  been 
named  in  criminalreferrals  by  such 
agencies  or  by  federally  insured 
institutions  or  who  have  been  referred 
to  professional  societies,  licensing 
authorities  or  ethics  committees  for 
disciplinary  purposes,  individuals 
identified  as  the  subjects  of  criminal 
investigations  by  the  Department  of 
Justice  or  state  law  enforcement 
authorities  in  connection  with  the 
operation  of  federally  insured  financial 
institutions,  and  persons  engaging  in 
significant  business  transactions  with 
FSLIC-insured  institutions.  This  system 
also  contains  the  identity  of  the 
custodian  of  any  documents  describing 
the  specific  event  causing  entry  into  the 
system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  identify  the  individual 
involved  and  his  relationship  to  the 
institution,  service  corporation  or 
holding  company;  the  event  causing 
entry  of  information  into  the  system 
(e.g.,  a  change-of-control  filing,  an 
enforcement  action,  a  criminal  referral 
naming  an  individual  or  a  referral  of 
information  to  a  professional  group  for 
disciplinary  action,  or  receipt  of 
information  concerning  a  criminal  or 
civil  violation  involving  an  insured 
institution);  any  regulatory  or  judicial 
action  taken  as  a  result;  and  the  location 
and  nature  of  any  additional  records 
concerning  the  specific  event. 


AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

12  use.  1464  and  1730. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  THE  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(a)  To  provide  the  Board's  Office  of 
Regulatory  Policy,  Oversight  and 
Supervision  ("ORPOS  ")  and  Office  of 
Enforcement  ("Enforcement")  and  the 
Federal  Home  Loan  Banks  with 
information  concerning  the  current 
status  of  suspected  criminal  violations 
in  connection  with  institutions  the 
accounts  of  which  are  insured  by  the 
FSUC,  their  holding  companies,  and 
service  corporations,  which  have  been 
referred  to  the  Department  of  Justice  or 
other  law  enforcement  agencies  for 
possible  investigation  and  prosecution. 

(b)  To  provide  information  to 
government  agencies  that  supervise  or 
regulate  any  of  the  operations  of 
financial  institutions  concerning 
whether  persons  connected  with  these 
institutions  have  been  the  subject  of 
administrative  or  civil  enforcement 
actions. 

(c)  To  provide  information  concerning 
a  violation  or  potential  violation  of  civil 
or  criminal  law,  rule,  order  or  regulation 
to  the  appropriate  agency,  whether 
Federal,  State,  local  or  foreign,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or 
implementing  the  statute,  rule 
regulation,  or  order. 

(d)  To  provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

(e)  To  respond  to  requests  from  the 
Congress. 

(f)  To  provide  information  to  the 
Office  of  General  Counsel  ("OGC"). 
ORPOS  and  the  Federal  Home  Loan 
Banks  concerning  groups  or  individuals 
applying  for  permission  to  organize  a 
Federal  association  and/or  making  de 
novo  applications  for  FSUC  insurance 
and  the  officers  and  directors  of  those 
proposed  institutions,  and  concerning 
officers  and  directors  of  existing 
financial  institutions  applying  for  FSUC 
insurance  for  use  in  considering  those 
applications. 

(g)  To  provide  information  to  OGC. 
ORPOS.  Enforcement,  and  the  Federal 
Home  Loan  Banks  concerning  persons 
who  have  filed  notices  of  intention  to 
acquire  control  of  insured  institutions 
and  controlling  persons  of  companies 
filing  applications  to  acquire  control  of 
insured  institutions  to  determine  if  any 
agency  action  is  required. 

(h)  To  provide  information  (1)  to 
ORPOS,  Enforcement  and  the  Federal 


Home  Loan  Banks'  examining  and 
supervisory  staffs  with  regard  to 
persons  transacting  business  with  or  for 
savings  institutions  in  connection  with 
the  Board's  examination  and 
supervision  of  insured  institutions, 
service  corporations  and  savings  and 
loan  holding  companies,  and  (2)  to 
persons  designated  by  the  Board  as 
representatives  of  the  Corporation  to 
conduct  investigations  of  insured 
institutions,  their  service  corporations, 
or  their  holding  companies. 

(i)  To  provide  information  to  receivers 
or  conservators  of  insured  institutions  or 
formerly  insured  institutions  for  use  in 
determining  the  background  and 
reliability  of  persons  with  whom  they 
are  considering  entering  into 
transactions  or  with  whom  the 
institution  previously  has  entered  into 
transactions. 

(j)  To  provide  information  to  OGC. 
Enforcement  and  persons  representing 
the  Board  in  legal  matters,  and  to  other 
persons  having  access  to  legal  papers 
connected  with  such  matters. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Records  are  maintained  on  fixed 
disks. 

retrievabiuty: 

Records  are  retrievable  by  name  of 
individual  or  by  the  individual's 
relationship  to  the  insured  institution 
involved. 

safeguards: 

A::cess  to  the  system  will  be  available 
only  to  Board  employees  and  agents 
who  have  been  issued  the  system 
passwords,  which  will  be  revealed  only 
to  those  persons  who  have  need  for 
information  from  the  system  in  the 
performance  of  their  duties. 

retention  and  disposal: 

Records  will  be  retained  for  up  to  25 
years  after  the  date  of  entry.  Records 
will  then  be  sent  to  the  Federal  Records 
Center. 

SYSTEM  MANAGER  AND  ADDRESS: 

Database  Administrator,  Office  of 
Regulatory  Policy  Oversight  and 
Supervision,  900  Nineteenth  Street  NW., 
Washington,  DC.  20006. 

notification  PROCEDURES: 

This  system  will  be  exempt  from 
notification  and  record-access 
requirements  and  requirements  that  an 
individual  be  permitted  to  contest  its 
content  under  5  U.S.C.  552a(k)(2) 
because  it  contains  investigatory 
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material  compiled  for  law  enforcement 
purposes. 

HECORD  ACCESS  PROCEDURES: 

See  Notification  procedures. 

CONTESTING  RECORDS  PROCEDURES: 

See  NotiHcation  procedures. 

RECORD  SOURCE  CATEGORIES: 

This  system  will  be  exempt  under  5 
U.S.C.  552a(k)(2)  from  the  requirement 
that  the  sources  of  records  used  in  the 
system  be  published,  because  it  contains 
investigatory  material  compiled  for  law 
enforcement  purposes. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 
Acting  Secretary. 
|FR  Doc.  86-28786  Filed  12-22-86;  8:45  am) 

BILLING  CODE  CTIO-OI-M 


(No.  86-1247]  I 

Approval  of  Application  To  WIttidraw 
Securities  From  Listing  and 
Registration  on  ttte  American  Stodc 
Exchange  , 

Dated:  December  15. 19M. 

AQENCY:  Federal  Home  Loan  Bank 
Board. 

action:  Notice. 

summary:  On  July  29, 1986,  Mercury 
Savings  and  Loan  Association, 
Huntington  Beach,  California  (the 
"Association")  (FHLBB  No.  6649)  filed 
with  the  Federal  Home  Loan  Bank  Board 
("Board")  an  application, 
("Application"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
thereunder,  for  the  withdrawal  from 
listing  and  registration  on  the  American 
Stock  Exchange  ("Exchange"),  of  the 
Association's  Common  Stock,  $1.00  Par 
Value,  (the  "Stock").  The  Association's 
Stock  was  approved  for  listing  and 
registration  on  the  New  York  Stock 
Exchange,  on  August  1. 1986,  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the 
Exchange. 

Notice  is  hereby  given  that  the  Office 
of  General  Counsel  of  the  Board,  acting 
pursuant  to  the  authority  delegated  to 
the  General  Counsel  or  his  designee, 
approved  the  Application  for 
,    withdrawal  from  listing  and  registration 
on  the  Exchange,  effective  as  of  the 
.^      opening  of  business  on  November  3, 
1986. 

SUPPlfMENTARY  INFORMATION:  The 

reasons  stated  in  the  Association's 
application  for  withdrawing  the 
securities  from  the  listing  and 


registration  on  the  American  Stock 
Exchange  include  the  following: 

1.  The  Association  has  complied  with 
Rule  18  of  the  Exchange  by  filing  with 
the  Exchange  a  certified  copy  of 
preambles  and  resolutions  adopted  by 
the  Association's  Board  of  Directors 
authorizing  the  withdrawal  of  the  Stock 
from  listing  on  the  Exchange. 

2.  The  direct  and  indirect  costs  and 
expenses  attendant  on  maintaining  the 
dual  listing  of  the  Stock  on  the  New 
York  Stock  Exchange  and  the  Exchange 
are  not  justified. 

3.  The  belief  that  dual  listing  would 
fragment  the  market  for  the  Stock 
without  offsetting  benefits. 

4.  The  Exchange  has  no  objection  to 
the  withdrawal  of  the  Association's 
Stock  from  listing  on  the  Exchange. 

5.  The  withdrawal  for  listing  of  the 
Association's  Stock  from  the  Exchange 
shall  have  no  efTect  upon  the  continued 
listing  of  the  Stock  on  the  New  York 
Stock  Exchange. 

6.  By  reason  of  Section  12(b)  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules  and  regulations  thereunder,  the 
Association  shall  continue  to  be 
obligated  to  file  reports  under  section  13 
of  that  Act  with  the  Federal  Home  Loan 
Bank  Board  and  the  New  York  Stock 
Exchange. 

Notice  of  the  application  for 
withdrawal  from  listing  and  an 
opportunity  for  hearing  was  published  in 
the  Federal  Register  on  September  30, 
1986  and  interested  persons  were 
invited  to  submit  written  data,  views 
and  arguments  within  15  days.  See 
Board  Resolution  No.  86-1045  dated 
September  24. 1986  (51  FR  34687, 
September  30. 1986).  The  Board  received 
no  comments  on  the  application. 

Accordingly,  pursuant  to  section  12(d) 
of  the  Act  and  Rule  12d2-2(d) 
thereunder,  the  Office  of  General 
Counsel  of  the  Board,  acting  pursuant  to 
the  authority  delegated  to  the  General 
Counsel  or  his  designee,  having 
considered  the  facts  stated  in  the 
Application  and  having  due  regard  for 
the  public  interest  and  protection  of 
investors,  approved  the  Application  for 
withdrawal  (torn  listing  and  registration 
on  the  AMEX,  effective  as  of  the 
opening  of  business  on  November  3, 
1986. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Wasliington, 

Acting  Secretary. 

[FR  Doc.  86-28790  Filed  12-22-86;  8:45  am] 

billing  COOE  e72(MI1-«l 


(No.  AC-5361 

The  Benjamin  Franklin  Federal  Savings 
and  Loan  Association,  Portland,  OR; 
Hnal  Action  Approval  of  Conversion 
Application 

Dated:  December  15, 1986. 

Notice  is  hereby  given  that  on 
October  17, 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
The  Benjamin  Franklin  Federal  Savings 
and  Loan  Association,  Portland.  Oregon 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board,  1700  G 
Street,  NW.,  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  of 
the  Federal  Home  Loan  Bank  of  Seattle, 
1501  4th  Avenue,  19th  Floor.  Seattle. 
Washington  98101-1693. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington. 

Acting  Secretary. 

[FR  Doc.  88-28791  Filed  12-22-ag^-45  am] 

BHJJNOCOOE  (720-01-W 


[No.  86-124S] 

Approval  of  Application  for  Unlisted 
Trading  Privileges  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

Dated:  December  15, 1986. 

AQENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Notice. 

summary:  On  August  25. 1986.  The 
Cincinnati  Stock  Exchange.  Inc.  filed 
with  the  Federal  Home  Loan  Bank  Board 
("Board")  an  application 
("Application"),  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12f-l  [17 
CFR  240.12f-l]  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities  which  are  listed  on  one  or 
more  national  securities  exchange: 
Columbia  Savings  and  Loan 
Association,  Beverly  Hills,  California 
(FHLBB  No.  6325).  Series  "A"  Preferred 
Stock.  1.00  Par  Value. 

Notice  of  the  Application  and 
opportunity  for  hearing  was  published  in 
the  Federal  Register  on  September  30, 
1986,  and  interested  persons  were 
invited  to  submit  written  data,  views 
and  arguments  within  15  days.  See 
Board  Resolution  No.  86-1043,  dated 
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August  24, 1986.  (51  FR  34685.  September 
30. 1986).  The  Board  received  no 
comments  with  respect  to  the 
Application.  Notice  is  hereby  given  that 
the  Office  of  General  Counsel  of  the 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  Application  for 
unlisted  trading  privileges  in  these 
securities  on  October  30. 1986. 

SUPPLEMENTARY  INFORMATION:  The 

Board  finds  that  the  approval  of  the 
Application  for  unlisted  trading 
privileges  in  these  securities  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  As  a  national  securities 
exchange  registered  with  the  Securities 
and  Exchange  Commission 
("Commission"]  pursuant  to  section  6  of 
the  Act,  the  Cincinnati  Stock  Exchange 
is  subject  to  the  provisions  of  paragraph 
(b)  of  that  section,  and  to  the 
Commission's  inspection  authority  and 
oversight  responsibility  under  sections 
17  and  19  of  the  Act  and  the  rules  and 
regulations  thereunder.  Transactions  in 
the  subject  securities,  regardless  of  the 
market  in  which  they  occur,  are  reported 
in  the  consolidated  transaction  reporting 
system  contemplated  by  Rule  llAa3-l 
under  the  Act  (17  CFR  240.11Aa3-ll.  The 
availability  of  last  sale  information  for 
the  subject  securities  should  contribute 
to  pricing  efficiency  and  to  ensuring  that 
transactions  on  the  Cincinnati  Stock 
Exchange  are  executed  at  prices  which 
are  reasonably  related  to  those 
occurring  in  other  markets.  Further,  the 
approval  of  the  Application  will  provide 
increased  opportunities  for  competition 
among  brokers  and  dealers  and  among 
exchange  markets  consistent  with  the 
purposes  of  the  Act  and  the  objectives 
of  the  national  market  system.  Finally, 
the  Board  received  no  comments 
indicating  that  the  granting  of  the 
Application  would  not  be  consistent 
with  the  maintenance  of  fair  and  orderly 
markets  and  the  protection  of  investors. 

Accordingly,  pursuant  to  section 
12(f)(1)(B)  of  the  Act.  the  Office  of 
GeneraKZounsel  of  the  Board,  acting 
pursuant  to  the  authority  delegated  to 
the  General  Counsel  or  his  designee, 
approved  the  Application  for  unlisted 
trading  privileges  in  the  above  named 
securities  on  October  30. 1986. 

By  the  Federal  Home  I^an  Bank  Board. 
NadiiM  Y.  Washington, 

Acting  Secretary. 

[FR  Doc.  86-28788  Filed  12-22-86;  8:45  am) 
■nXJHQ  COOC  (TIO-OI-M 


(No.  86-1244]     '        i 

Approval  of  Application  for  Unlisted 
Trading  Privileges;  Midwest  Stock 
Excttange,  inc. 

December  15, 1986. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  On  September  2, 1986,  The 
Midwet  Stock  Exchange,  Inc.  filed  with 
the  Federal  Home  Loan  Bank  Board 
("Board")  an  application 
("Application"),  pursuant  to  section 
12(fi(l)(B)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12f-l  [17 
CFR  240.12f-l)  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities  which  are  listed  on  one  or 
more  national  securities  exchange: 
Mercury  Savings  and  Loan  Association, 
Huntington  Beach,  California,  (FHLBB 
No.  6649),  Common  Stock,  $1.00  Par 
Value. 

Notice  of  the  Application  and 
opportunity  for  hearing  was  published  in 
the  Federal  Register  on  September  30, 
1986,  and  interested  persons  were 
invited  to  submit  written  data,  views 
and  arguments  within  15  days.  See 
Board  Resolution  No.  86-1042  dated 
September  24, 1986.  (51  FR  3486, 
September  30, 1986).  The  Board  received 
no  comments  with  respect  to  the 
Application.  NoticI  is  hereby  given  that 
the  Office  of  General  Counsel  of  the 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  Application  for 
unlisted  trading  privileges  in  these 
securities  on  November  3, 1986. 
SUPPLEMENTARY  INFORMATION:  The 
Board  finds  that  the  approval  of  the 
Application  for  unlisted  trading 
privileges  in  these  securities  is 
consistent  with  the  mintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  As  a  national  securities 
exchange  registered  with  the  Securities 
and  Exchange  Commission  ^ 

("Commission")  pursuant  to  section  6  of 
the  Act,  the  Midwest  Stock  Exchange  is 
subject  to  the  provisions  of  paragraph 
(b)  of  that  section,  and  to  the 
Commission's  inspection  authority  and 
oversight  responsibility  under  sections 
17  and  19  of  the  Act  and  the  rules  and 
regulations  thereunder.  Transactions  in 
the  subject  securities,  regardless  of  the 
market  in  which  they  occur,  are  reported 
in  the  consolidated  transaction  reporting 
system  contemplated  by  Rule  llAa3-l 
under  the  Act  [17  CFR  240.11Aa3-l].  The 
availability  of  last  sale  information  for 
the  subject  securities  should  contribute 
to  pricing  efficiency  and  to  ensuring  that 
transactions  on  the  Midwest  Stock 


Exchange  are  executed  at  prices  which 
are  reasonably  related  to  those 
occurring  in  other  markets.  Further,  the 
approval  of  the  Application  will  provide 
increased  opportunities  for  competition 
among  brokers  and  dealers  and  among 
exchange  markets  consistent  with  the 
purposes  of  the  Act  and  the  objectives 
of  the  national  market  system.  Finally, 
the  Board  received  no  comments 
indicating  that  the  granting  of  the 
Application  would  not  be  consistent 
with  the  maintenance  of  fair  and  orderly 
markets  and  the  protection  of  investors. 

Accordingly,  pursuant  to  section 
12(f)(1)(B)  of  the  Act,  the  Office  of 
General  Counsel  of  the  Board,  acting 
pursuant  to  the  authority  delegated  to 
the  General  Counsel  or  his  designee, 
approved  the  Application  for  unlisted 
trading  privilegs  in  the  above  named 
securities  on  November  3, 1986. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 
Acting  Secretary. 
[FR  Doc.  86-28789  Filed  12-22-86;  8:45  am] 

MLLINQ  COOC  STIO-OI-II 

(No.  AC-534] 

Citizens  Savings  Bank,  F.S.B.,  Silver 
Spring,  IMD;  Final  Action;  Approval  of 
Conversion  Application 

Dated:  December  15, 1986. 

Notice  is  hereby  given  that  on 
October  30, 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Citizens  Savings  Bank,  F.S.B.,  Silver 
Spring,  Maryland  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  said  Corporation,  1700  G 
Street,  NW.,  Washington,  DC  20552  and 
at  the  Office  of  the  Supervisory  Agent  of 
said  Corporation  at  the  Federal  Home 
Loan  Bank  of  Atlanta,  Post  Office  Box 
105565,  Atlanta,  Georgia  30348. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 
Acting  Secretary. 

[FR  Doc.  86-28792  Filed  12-22-86;  8:45  am] 
BIUJNQ  COOC  (TSO-OI-H 

(No.  AC-525] 

Fidelity  Federal  Savings  and  Loan 
Association  of  Seymour,  Seymour,  IN; 
Final  Action;  Approval  of  Conversion 
Application 

Dated:  December  15, 1986. 
Notice  is  hereby  given  that  on 
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September  12, 1986,  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Fidelity  Federal  Savings 
and  Loan  Association  of  Seymour, 
Seymour,  Indiana  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  the  Board,  1700  G  Street, 
NW.,  Washington,  DC  20552,  and  at  the 
Office  of  the  Supervisory  Agent  of  the 
Federal  Home  Loan  Bank  of 
Indianapolis,  Post  Office  Box  60, 
Indianapolis,  Indiana  46204. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 

Acting  Secretary. 

(FR  Doc.  86-28793  Filed  12-22-86;  8:45  am) 

BILLING  COOC  e730-01-« 


(No.  AC-S3S] 

First  Federal  Savings  and  Loan  Assoc 
of  Waterbury,  CT;  Final  Action; 
Approval  of  Conversion  Application 

Dated:  December  15, 1988. 

Notice  is  hereby  given  that  on 
November  6, 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  Ids 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Waterbury,  Waterbury, 
Connecticut,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat  of  said 
Corporation,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  of  said 
Corporation  at  the  Federal  Home  Loan 
Bank  of  Boston,  Post  Office  Box  9106, 
Boston,  Massachusetts  02205. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 

Acting  Secretary. 

[FR  Doc.  86-28800  Filed  12-22-88;  8:45  am] 

MLLNM  COOC  S720-01-« 


(No.  AC-S27] 

Rrst  Federal  Savings  and  lu>an  Assoc, 
of  LaGrange,  QA;  Final  Action; 
Approval  of  Conversion  Application 

■Dated:  December  15, 1986. 

Notice  is  hereby  given  that  on 
November  4, 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 


delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  LaGrange,  LaGrange, 
Georgia  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board.  1700  G 
Street.  NW..  Washington.  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  of 
said  Corporation  at  the  Federal  Home 
Loan  Bank  of  Atlanta,  Post  Office  Box 
105565  Atlanta,  Georgia  30348. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 

Acting  Secretary. 

[FR  Doc.  86-28797  Filed  12-22-86;  8:45  am] 

MLLINO  COOC  e72(M)1-M 


[No.  AC-523] 

First  Federal  Savings  and  Loan 
Association,  Honolulu,  HI;  Final  Action; 
Approval  of  Conversion  Application 

Dated:  December  15, 1986. 

Notice  is  hereby  given  that  on 
September  22, 1986,  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association.  Honolulu,  Hawaii,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation, 
1700  G  Street,  NW.,  Washington,  DC 
20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Seattle,  1501  4th  Avenue,  Seattle, 
Washington  98101. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 

Acting  Secretary. 

[FR  Doc.  86-28795  Filed  12-22-86;  8:45  am] 

BIUJNO  COOC  6720-01-M 


[No.  AC-S44] 

First  Federal  Savings  and  Loan 
Association  of  Vincennes,  IN;  Final 
Action;  Approval  of  Conversion 
Application 

Dated:  December  15, 1986. 

Notice  isiiereby  given  that  on 
November  13, 1986,  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association  of  Vincennes, 


Vincennes,  Indiana  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  the  Board,  1700  G  Street 
NW.,  Washington,  DC  20552,  and  at  the 
Office  of  the  Supervisory  Agent  of  the 
Federal  Home  Loan  Bank  of 
Indianapolis,  P.O.  Box  60,  Indianapolis, 
Indiana  46206-0060. 

By  the  Federal  Home  L.oan  Bank  Board. 
Nadine  Y.  Wasliington, 

Acting  Secretary. 

[FR  Doc.  86-28799  Filed  12-22-86:  8:45  am] 

BILUNG  COOC  e720-01-M 

(No.  AC-540] 

First  Federal  Savings  and  lu>an  Assoc, 
of  San  Lake  City,  UT;  Rnal  Action; 
Approval  of  Conversion  Application 

Dated:  December  15, 1986. 

Notice  is  hereby  given  that  on 
October  15, 1986,  the  Office  of  General 
Coimsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Salt  Lake  City,  Salt  Lake 
City,  Utah  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat  of  the 
Board,  1700  G  Street,  NW.,  Washington, 
DC  20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  the  Federal  Home 
Loan  Bank  of  Seattle,  1501  4th  Avenue, 
Seattle,  Washington  98101-693. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 
Acting  Secretary. 
[FR  Doc.  86-28798  Filed  12-22-86:  8:45  am] 

BtLUNQ  COOC  (TaO-OI-M 


[No.AC-531] 

Rrst  Federal  Savings  and  Loan 
Association  of  Ctiattanooga, 
Ctiattanooga,  TN;  Final  Action; 
Approval  of  Conversion  Application 

Dated:  December  15, 1986. 

Notice  is  hereby  given  that  on 
October  28, 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Chattanooga, 
Chattanooga,  Termessee  for  permission 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application      ^ 
are  available  for  inspection  at  the 
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Secretariat  of  the  Board,  1700  G  Street, 
NW..  Washington,  DC  20552,  and  at  the 
Office  of  the  Supervisory  Agent  of  the 
Federal  Home  Loan  Bank  of  Cincinnati, 
Post  Office  Box  598,  Cincinnati,  Ohio 
45201. 

By  the  Federal  Home  Loan  Bank  Board. 
NadiiM  Y.  Washington. 
Acting  Secretary. 

(FR  Doc.  86-28796  Filed  12-22-66:  8:45  am] 
MUJNQ  CODE  (720-01-41 


(No.  AC-543] 

First  Federal  Savings  Bank,  Decatur, 
AU  Rnal  Action,  Approval  of 
Conversion  Appiucation 

Dated:  December  15. 1966. 

Notice  is  hereby  given  that  on 
November  12, 1986,  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
aplication  of  First  Federal  Savings  Bank, 
Decatur,  Alabama,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  appHcation 
are  available  for  inspection  at  the 
Secretariat  of  the  Board,  1700  G  Street, 
NW.,  Washington,  DC  20552,  and  at  the 
Office  of  the  Supervisory  Agent  of  the 
Federal  Home  Loan  Bank  of  Atlanta. 
Post  Office  Box  105565,  Atlanta.  Georgia 
30348.  ^ 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Waahington. 

Acting  Secretary. 

[FR  Doc.  86-28794  Filed  12-22-86:  a:45am] 

BNJJNQ  CODE  •720-01-11 


FEDERAL  HOME  LOAN  BANK  BOARD 

First  Savings  of  America,  Orland  Park, 
Illinois;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(2)  of  the  National  Housing  Act,  as 
amended,  12  U.S.C.  1729(c)(2)  (1982),  the 
Federal  Home  Loan  Bank  Board 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  First  Savings  of  America,  Orland 
Park,  Illinois,  on  December  12. 1986. 

Dated:  December  17. 1986. 
feff  Sconyeis,  ~ 

Secretary. 

(FR  Doc.  &i-2S7«7  Filed  12-22-86:  8:45am] 
HLUNQ  COOC  •720-01-M 


[No.  AC-SM] 

Home  Federal  Savings  and  Loan 
Assoc.,  Xenia,  OH;  Final  Action, 
Approval  of  Conversion  Application 

Dated:  December  15. 1986. 

Notice  is  hereby  given  that  on 
October  14. 1986.  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  apphcation  of 
Home  Federal  Savings  and  Loan 
Association.  Xenia,  Ohio  for  permission 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  the  Board.  1700  G  Street. 
NW..  Washington.  DC  20552.  and  at  the 
Office  of  the  Supervisory  Agent  of  the 
Federal  Home  Loan  Bank  of  Cincinnati, 
Post  Office  Box  598,  Cincinnati.  Ohio 
45201. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington. 

Acting  Secretary. 

[FR  Doc.  86-28801  Filed  12-22-88:  8:45am) 

MUNQ  CODE  (720-01-11 


[No.  AC-533] 

Home  Savings  Assoc,  of  Pennsylvania, 
Tamaqua,  PA;  Final  Action,  Approval  of 
Conversion  Application 

Dated:  December  15, 1986. 

Notice  is  hereby  given  that  on 
October  29, 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Home  Savings  Association  of 
Pennsylvania.  Tamaqua.  Pennsylvania 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board,  1700  G 
Street.  NW..  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  of 
the  Federal  Home  Loan  Bank  of 
Pittsburgh,  One  Riverfront  Center, 
Twenty  Stanwix  Street,  Pittsburgh, 
Pennsylvania  15222-4893. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington. 

Acting  Secretary. 


(FR  Doc.  86-28802  Filed  12-22-86:  8:45  am) 

WLUNQ  COOE  (720-01 -M 


'r 


(No.  AC-528] 

Iron  Federal  Savings  and  Loan  Assoc^ 
Iron  River,  Ml,  and  DftN  Savings  Bank, 
F.S.B.,  Detroit,  Ml;  Final  Action, 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
October  30, 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Iron  Federal  Savings  and  Loan 
Association,  Iron  River,  Michigan,  ("Iron 
Federal")  and  D&N  Savings  Bank,  F.S.B., 
Detroit,  Michigan,  for  permission  to 
convert  Los  Angeles  Federal  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board,  1700  G 
Street,  NW.,  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  of 
the  Federal  Home  Loan  Bank  of 
Indianapolis,  Post  Office  Box  60, 
Indianapolis,  Indiana  46206-0060. 

By  the  Federal  Home  L,oan  Bank  Board. 
Nadine  Y.  Wasliington. 
Acting  Secretary. 
[FR  Doc.  86-28803  Filed  12-22-86;  8:45  am) 

WLUNQ  COOC  (720-01-« 

(No.  AC-541) 

Johnstown  Savings  Bank,  F.S.B., 
Johnstown,  PA;  Final  Action,  Approval 
of  Conversion  Application 

Dated:  December  15, 1986. 

Notice  is  hereby  given  that  on 
September  10. 1986.  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Johnstown  Savings  Bank. 
F.S.B.,  Johnstown,  Pennsylvania  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board.  1700  G 
Street.  NW..  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  of 
the  Federal  Home  Loan  Bank  of 
Pittsburgh,  11  Stanwix  Street,  4th  Floor, 
Gateway  Center,  Pittsburgh, 
Pennsylvania  15222. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  WasUngtoo, 
Acting  Secretary. 
[FR  Doc.  86-28804  Filed  12-22-86:  8:45  am] 

WLUMQ  COOC  (720-01-«l 
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(No.  AC-537] 


Loyola  Federal  Savings  and  Loan 
Assoc.,  Baltimore,  MD;  Final  Action, 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
October  15. 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Loyola  Federal  Savings  and  Loan 
Association,  Baltimore,  Maryland,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation. 
1700  G  Street.  NW.,  Washington.  DC 
20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Atlanta.  Post  Office  Box  56527. 
P«achtree  Center  Station,  Atlanta, 
Georgia  30343. 

By  the  Federal  Home  L«an  Bank  Board. 
Nadine  Y.  Wasliington,  | 

Acting  Secretary. 
[FR  Doc.  86-28805  Filed  12-22-86:  8:45  am] 

BILUNG  CODE  (720-01-M  i 


(No.  AC-530] 

Mid  Maine  Mutual  Savings  Bank,  F.S.B., 
Auburn,  ME;  Final  Action,  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
October  30, 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Mid  Maine  Mutual  Savings  Bank,  F.S.B., 
Auburn,  Maine  for  permission  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Secretariat  of  the 
Board,  1700  G  Street,  NW.,  Washington, 
DC  20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  the  Federal  Home 
Loan  Bank  of  Boston,  Post  Office  Box 
9106,  Boston,  Massachusetts  02205-9106. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Wasliington, 
Acting  Secretary. 
[FR  Doc.  86-28806  Filed  12-22-86;  8:45  am] 

MLUNQ  COOC  (720-01-M 


(No.  AC-532]  { 

Orange  Federal  Savings  and  Loan 
Assoc.,  Chapel  Hill,  NC;  Final  Action, 
Approval  of  Conversion  Application 

Dated:  December  15, 1966. 

Notice  is  hereby  given  that  on 
October  21, 1986,  the  Office  of  General 


Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Orange  Federal  Savings  and  Loan 
Association,  Chapel  Hill.  North  Carolina 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board,  1700  G 
Street,  NW.,  Washington.  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  of 
the  Federal  Home  Loan  Bank  of  AUanta. 
P.O.  Box  56527,  Peachtree  Center 
Station.  Atlanta,  Georgia  30343. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington. 
Acting  Secretary. 
[FR  Doc.  86-28807  Filed  12-22-86;  8:45  am] 

BILUNO  COOC  (720-01-W 


[No.  AC-526] 

RotMson  Savings  and  Loan  Assoc, 
Luml>erton,  NC:  Rnal  Action,  Approval 
of  Conversion  Application 

Dated:  December  15, 1986. 

Notice  is  hereby  given  that  on 
November  4, 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Robeson  Savings  and  Loan  Association, 
Lumberton,  North  Carolina  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation, 
1700  G  Street,  NW.,  Washington,  DC 
20552  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Atlanta,  Post  Office  Box  56527. 
Peachtree  Center  Station.  Atlanta.  ' 
Georgia  30343. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Wasliington. 
Acting  Secretary. 
[FR  Doc.  86-28808  Filed  12-22-86:  8:45  am] 

MLUNQ  COOC  (720-01-M 


(NO.AC-S42] 

Roosevelt  Savings  and  Loan  Assoc., 
Chesterfield,  MO;  Final  Action, 
Approval  of  Conversion  Application 

Dated;  December  15. 1986. 

Notice  is  hereby  given  that  on 
November  10, 1986,  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 


application  of  Roosevelt  Federal 
Savings  and  Loan  Association, 
Chesterfield,  Missouri  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  the  Board,  1700  G  Street. 
NW.,  Washington,  DC  20552,  and  at  the 
Office  of  the  Supervisory  Agent  of  the 
Federal  Home  Loan  Baidc  of  Des  Moines. 
907  Walnut  Street,  Des  Moines,  Iowa 
50309. 

By  the  Federal  Home  L«an  Bank  Board. 
Nadine  Y.  Wasliington, 
Acting  Secretary. 
[FR  Doc.  86-28809  Filed  12-22-86:  8:45  am] 

MIXING  COOE  (720-01-M 


(No.  AC-S39] 

Security  Federal  Savings  and  Loan 
Assoc,  of  Billings,  MT;  Final  Action, 
Approval  of  Conversion  Application 

Dated:  December  15, 1985. 

Notice  is  hereby  given  that  on 
October  15, 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Security  Federal  Savings  and  Loan 
Association  of  Billings,  BiUings, 
Montana  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat  of  the 
Board.  1700  G  Street.  NW..  Washington. 
DC  20552.  and  at  the  Office  of  the 
Supervisory  Agent  of  the  Federal  Home 
Loan  Bank  of  Seattle,  1501  4th  Avenue, 
Seattle,  Washington  98101-1693. 

By  the  Federal  Home  Lx)an  Bank  Board. 
Nadine  Y.  Wasliington, 

Acting  Secretary. 

[FR  Doc.  86-28810  Filed  12-22-86;  8:45  am] 

MIXING  CODE  (720-01-M 


(No.  AC-529] 

Standard  Federal  Bank,  Troy,  Ml;  Final 
Action,  Approval  of  Conversion 
Application 

Dated:  December  15. 1986. 

Notice  is  hereby  given  that  on 
October  27, 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Standard  Federal  Bank,  Troy,  Michigan, 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board,  1700  G 
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Street.  NW..  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  of 
the  Federal  Home  Loan  Bank  of 
Indianapolis.  Post  Office  Box  60. 
Indianapolis.  Indiana  46206. 

By  the  Federal  Home  Loan  Banlc  Board. 
Nadine  Y.  Washington, 
Acting  Secretary. 
|FR  Doc.  86-28811  Filed  12-22-86:  8:45  am] 

■UJNG  CODE  t73O-01-M 

[No.  AC-5241 

Wilmington  Savings  Fund  Society, 
F.S.B.,  Wilmington,  DE;  Final  Action. 
Approval  of  Conversion  Application 

Dated:  December  15.  1986. 

Notice  is  hereby  given  that  on 
October  6. 1986,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Wilmington  Savings  Fund  Society.  FSB. 
Wilmington.  Delaware  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  the  Board.  1700  G  Street. 
NW..  Washington.  DC  20552.  and  at  the 
Office  of  the  Supervisory  Agent  of  the 
Federal  Home  Loan  Bank  of  Pittsburgh, 
20  Stanwix  Street,  One  Riverfront 
Center.  Pittsburgh.  Pennsylvania  15222. 

By  the  Federal  Home  Ix)an  Bank  Board. 
Nadine  Y.  Washington. 
Acting  Secretary. 

|FR  Doc.  86-28812  Filed  12-22-86;  8:45  am] 
BNJJNQ  CODE  S720-01-M 


FEDERAL  RESERVE  SYSTEItl 
Agency  Forms  Under  OMB  Review 

December  17. 1986. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

For  Further  Information  Contact: 
Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551  (202- 
452-3822) 
OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 


Budget.  New  Executive  Office 

Building.  Room  3208.  Washington.  DC 

20503  (202-395-6880) 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  with 
revision  of  the  following  reports: 

1.  Report  title:  Annual  Report  of 
Foreign  Banking  Organizations;  Foreign 
Banking  Organization  Confidential 
Report  of  Operations 

Agency  form  number:  FR  Y-7;  FR 
2068. 

OMB  Docket  number:  7100-0125. 

Frequency:  annual. 

Reporters:  Foreign  Banking 
Organizations. 

Small  businesses  are  not  affected. 

General  description  of  report. 

This  information  collection  is 
mandatory  (12  U.S.C.  1844(c).  3106. 
3108(a)f  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(8)]. 

These  annual  reports  request  financial 
and  structural  information  on  foreign 
banking  organizations  in  order  to  assess 
their  ability  to  serve  as  a  source  of 
strength  to  their  U.S.  operations  and  to 
determine  compliance  with  the  BHC  Act 
and  the  IBA. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  17. 1986. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  86-28691  Filed  12-22-88;  8:45  am] 
BILLING  CODE  (210-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation;  Buy 
American  Act 

agency:  Public  Buildings  Service.  GSA. 
ACTION:  Notice  of  proposed 
determination  under  Buy  American  Act. 

SUMMARY:  This  notice  invites  written 
comments  on  the  proposed 
determination  under  §  25.202(a)(3)  of  the 
Federal  Acquisition  Regulation  that  for 
purposes  of  the  Buy  American  Act. 
microprocessor  chips  which  are  brought 
onto  a  Government  construction  site  as 
separate  units  to  be  incorporated  into 
building  systems  during  construction  or 
repair  and  alteration  of  real  property  are 
not  produced  or  manufactured  in  the 
United  States  in  sufficient  and 
reasonably  available  commercial 
quantities  of  a  satisfactory  quality.  If  the 
proposed  determination  is  made, 
nondomestic  microprocessor  chips, 
when  required  to  be  incorporated  into 
an  end  product  or  construction  material 
manufactured  in  the  United  States, 
would  be  treated  as  domestic  materials. 
DATE:  Comments  are  due  in  writing  no 
later  than  January  15. 1987. 


ADDRESS:  Comments  should  be 
addressed  to  Mr.  William  L.  Newman. 
Office  of  Procurement.  PBS.  PPB.  18th 
and  F  Streets.  NW.  Room  7311. 
Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  William  L  Newman  Office  of 
Procurement,  PBS,  on  (202)  566-1385. 
SUPPLEMENTARY  INFORMATION:  The 

Public  Buildings  Service  of  GSA  has 
found  that  microprocessor  chips  are 
incorporated  into  a  variety  of 
environmental  and  systems  control 
devices  during  construction,  repair  and 
alteration  of  Government  real  property. 
These  microprocessor  chips  represent  a 
minor  portion  of  the  control  units  they 
are  incorporated  into.  However,  in  many 
cases  they  are  brought  on  to  the 
construction  site  as  a  separate  unit  prior 
to  final  assembly.  The  initial  production 
of  commercial  or  industrial-grade 
microprocessor  chips  (or  wafers),  as 
opposed  to  military  and  aerospace 
products,  is  generally  accomplished  in 
domestic  manufacturing  facilities;  the 
wafer  is  given  an  initial  test  to  identify 
and  mark  defective  circuits;  the  wafers 
are  then  exported  for  package  assembly, 
wire  bonding  and  encapsulation;  and 
finally,  the  completed  device  is 
reimported  for  sale  to  domestic  control 
manufactures.  This  packaging,  wire 
bonding  and  encapsulation  process  in 
foreign  countries  causes  the  chips  to  be 
classified  as  a  foreign  product  under  the 
Buy  American  Act  when  they  are 
reimported.  This  information  was 
developed  by  means  of  a  survey  of 
private  industry  sources  and 
Government  personnel  familiar  with  the 
industry. 

Dated:  Decemt>er  5, 1986. 
Brian  K.  Polly. 

Assistant  Commissioner,  Office  of 

Procurement. 

[FR  Doc.  86-28686  Filed  12-22-86:  8:45  am] 

MLUNQ  COOC  SUO-Za-M 


DEPARTIMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  86F-0458] 

Clba-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
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additional  uses  of  TV.AT- 
hexamethylenebis  (3.5-di-tert-butyl-4- 
hydroxyhydrocinnamamide)  as  an 
antioxidant  for  polymers. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mary  Lipien,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (7B3969)  has  been  filed  by  Ciba- 
I  Geigy  Corp..  Three  Skyline  Dr., 
I  Hawthorne,  NY  10532.  proposing  that 
S  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for 
additional  uses  of  TV.AT- 
hexamethylenebis  (3,5-di-tert-butyl-4- 
hydroxyhydrocinnamamide)  as  an 
antioxidant  for  polymers. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857,  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
This  action  was  considered  under  FDA's 
final  rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Dated:  December  15,  1988j 
Richard  |.  Ronk. 

Acting  Director.  Center  for  Pood  Safety  and 

Applied  Nutrition. 

[FR  Doc.  86-28719  Filed  12-22-66;  8:45  am) 

WLLMtO  CODE  4KO-01-M 


[Docket  No.  86G-0459] 

Clba-Geigy  Corp.;  Rling  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  maleic  anhydride, 
polymer  with  ethyl  acrylate  and  vinyl 
acetate,  hydrolyzed,  as  a  deposit  control 
additive  for  use  in  the  manufacture  of 
paper  and  paperboard  in  contact  with 
food. 


FOR  FURTHER  INFORMATION  CONTACT 

Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  7B3973)  has  been  filed  bv 
Ciba-Geigy  Corp..  Tlu-ee  Skyline  Dr.. 
Hawthorne.  NY  10532,  proposing  that 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be  amended 
to  provide  for  the  safe  use  of  maleic 
anhydride,  polymer  with  ethyl  acrylate 
and  vinyl  acetate,  hydrolyzed.  as  a 
deposit  control  additive  for  use  in  the 
manufactiu«  of  paper  and  paperboard 
intended  for  use  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  15. 1986. 
Richard  ].  Ronk. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  86-28720  Filed  12-22-86;  8:45  am] 

MLLJNO  CODE  4160-01-«i 


[Docket  No.  86F-0435] 

Ciba-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  petition  has  been  filed  by  Ciba- 
Geigy  Corp.  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  N.N'-1,3- 
propanediylbis(3.5-di-te/^-butyl-4- 
hy(ht)xyhydrocinnamamide]  as  an 
antioxidant  in  closures  with  sealing 
gaskets  for  containers  intended  to 
contact  food  and  in  rubber  articles 
intended  for  repeated  use  in  contact 
with  food. 

FOR  FURTHER  INFORMATION  CONTACT 
Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 


U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  7B3970)  has  been  filed  by 
Ciba-Geigy  Corp..  Three  Skyline  Dr., 
Hawthorne.  NY  10532.  proposing  that 
S  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  N.N'-1.3-propanediylbis(3.5- 
di-tert-butyl-4- 

hydroxyhydrocinnamamide)  as  an 
antioxidant  in  closures  with  sealing 
gaskets  intended  to  contact  food  and  in 
rubber  articles  intended  for  repeated  use 
in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  15. 1988. 
Richard  ].  Rook. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  86-28721  Filed  12-22-86;  8:45  am] 

BHJJNQ  CODE  4160-01-M 


[Docket  No.  86G-0457] 

Towa  Chemical  Industry  Co.,  Ltd.; 
Rling  of  Petition  for  Affirmation  of 
GRAS  Status 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  a  petition  (GRASP  6G0319)  has 
been  filed  on  behalf  of  Towa  Chemical 
Industry  Co.,  Ltd.,  proposing  to  affirm 
that  maltitol  is  generally  recognized  as 
safe  (GRAS)  as  a  direct  food  ingredient 
for  use  in  certain  foods. 

date:  Comments  by  February  23. 1987. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

John  W.  Gordon.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-426-9463. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5)))  and  the  regulations  for 
affirmation  of  GRAS  status  in  §  170.35 
(21  CFR  170.35).  notice  is  given  that  a 


C* 
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petition  (GRASP  6G0319]  has  been  filed 
on  hehalf  of  Towa  Chemical  Industry 
Co.,  Ltd..  c/o  1150 17th  St.  NW.,  Suite 
1000.  Washington.  DC  20036.  proposing 
to  affirm  that  maltitol  is  GRAS  as  a 
direct  food  ingredient  for  use  in  certain 
foods. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the  format 
requirements  outlined  in  §  170.35  is  filed 
by  the  agency.  There  is  no  prefiling 
review  of  the  adequacy  of  data  to 
support  a  GRAS  conclusion.  Thus,  the 
filing  of  a  petition  for  GRAS  affirmation 
should  not  be  interpreted  as  a 
preliminary  indication  of  suitability  for 
GRAS  affirmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
February  23, 1987,  review  the  petition 
and/or  file  comments  (two  copies, 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
Conmients  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  this  substance  is, 
or  is  not,  GRAS.  A  copy  of  the  petition 
and  received  comments  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  December  15. 1986. 

Rkhard  J.  Ronk. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[PR  Doc.  86-28718  Filed  12-22-86;  8:45  am] 

BIUJNG  CODE  41SO-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(OK  NM  58607] 

Recreation  and  Public  Purposes 
Classification;  Dewey  County,  OK 

agency:  Bureau  of  Land  Management. 
Interior. 

AcnON:  R&PP  Classiflcation. 

summary:  The  following  described 
lands  have  been  examined  and  are 
hereby  classified  as  suitable  for  sale 


under  the  Reonation  and  Public 
Purposes  (R&PP)  Act  of  June  14, 1926.  (44 
Stat.  741:  43  U.S.C.  869).  as  amended, 
and  the  regulations  thereunder  Title  43 
Code  of  Federal  Regulations  (CFR)  2740 
and  2912: 

Indian  Meridian,  Oklahoma 


Acres 

Tracts 

Legal  description 

plus 
accre- 
tions 

DW  14  to  17 

DW  18  and  19 

T.  18  N.,  R.  17  W., 
Sec.  28:  LoU  1,  2. 

3.  and  4 
Sec.  33:  Lots  8  and 

9. 
T.  18  N..  R.  20  W., 
Sec.  26:  Lots  1  and 

2,  SWy4SEy4 
Sec.  27:  Lots  3  and 

4. 

82.71 

DW  21  to  25 

120.51 

Aggregating  203.22  acres  plus  accretions. 

The  Oklahoma  Department  of  Wildlife 
Conservation  (ODWC)  propose  to  use 
the  identified  lands  for  wildlife  habitat 
and  recreation.  Use  areas  for  wildlife 
habitat  and  recreation  are  in  great 
demand,  and  it  is  anticipated  that  the 
need  will  increase  in  the  future.  The 
porposed  use  is  in  the  public  interest 
and  is  consistent  with  the  Bureau's 
planning  for  the  lands  involved  in  this 
action. 

Patent,  when  issued,  will  contain  the 
following  reservations: 

1.  All  minerals  will  be  reserved  to  the 
U.S.  Government. 

2.  The  sale  will  be  subject  to  all  valid 
existing  rights  and  reservations  of 
record. 

3.  The  transfer  of  the  identifled  Tracts 
will  be  subject  to  a  floodplain  restriction 
and  a  wetland  reservation  under 
Executive  Orders  11988  and  11990. 

4.  The  transfer  of  the  identified  Tracts 
will  be  subject  to  existing  grazing  rights, 
authorizations  0751  and  0754. 

The  classiHcation  will  segregate  the 
lands  from  all  appropriation  under  the 
public  land  laws,  except  as  to 
application  under  the  mineral  leasing 
laws  and  the  Recreation  and  Public 
Purposes  Act.  Segregation  will  terminate 
upon  issuance  of  a  patent,  or  18  months 
from  the  date  of  this  Notice:  or  upon 
pubhcation  of  a  Notice  of  Termination. 
DATE  For  a  period  of  45  days  after  the 
date  of  publication  of  this  Notice,  all 
persons  who  wish  to  submit  comments 
may  do  so  in  writing  to  the  District 
Manager.  Bureau  of  Land  Management, 
9522-H  East  47th  Place,  Tulsa, 
Oklahoma.  74145.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 


action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT 

Hans  Sallani,  telephone.  (405)  231-5491. 

Jim  Sims, 

District  Manager. 

[PR  Doc.  86-28716  Filed  12-22-86:  8:45  am] 

MLUNO  COOE  4310-fB-ll 


[CO-010-07-4332-091 

Craig,  Colorado  District  Advisory 
Council;  Meeting 

In  accordance  with  Pub.  L.  94-579, 
notice  is  hereby  given  that  there  will  be 
a  meeting  of  the  Craig  District  Advisory 
Council  on  January  7, 1987.  at  10  a.m.  at 
the  Little  Snake  Resource  Area  office. 
1280  Industrial  Avenue.  Craig.  Colorado. 

Agenda  items  will  include: 

1.  Roles  and  responsibilities  of  BLM 
concerning  off-road  vehicles: 

2.  Proposed  Sand  Wash  races: 

3.  Protests  on  the  Little  Snake 
Resource  Management  Plan;  and 

4.  Craig  District  Wilderness  EIS. 
The  meeting  will  be  open  to  the 

public:  interested  persons  may  make 
oral  statements  at  10:30  a.m.  Summary 
minutes  of  the  meeting  will  be 
maintained  in  the  Craig  District  Office. 

Dated:  December  8. 1986. 
William  ).  Pulford. 
District  Manager 
[FR  Doc.  86-28683  Filed  12-22-86;  8:4&am) 

WLUNQ  COOC  4310-J»-M 


[NV-93(M)7-4212-14;  N-42974] 

Realty  Action;  Modified  Competitive 
Sale  of  Public  Land  In  Lincoln  County, 
NV;  (Amendment) 

This  Notice  of  Realty  Action  amends 
the  Notice  of  June  10. 1986  (published  6/ 
19/86.  FR.  Vol.  51.  No.  118,  pg.  22359  and 
60,  pertaining  to  the  sale  of  public  lands 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2750;  43  U.S.C.  1713)  to  describe  the 
parcel  by  aliquot  parts,  which  increases 
the  acreage  from  147.87  acres  to  155.48 
acres.  The  parcel  is  described  as 
follows: 

T.  IN.,  R.  68  E..  M.D.M. 
Sec.  36,  SMSEy4SWV4SWV4,  SViSEy4S 

wy4.  sv4N\4SEy4Swy4. 
T.  is.,  R.  ee  E.. 

Sec.  6.  lots  3.  4.  5;  SEy4NWy4,  NHNHN 

Ey4Swy4. 

Containing  155.48  acres. 
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Dated:  December  15, 1986. 
Ban  F.  Collins.  i 

District  Manager 
(FR  Doc.  86-28682  Filed  12-22-86:  8:45  am] 

SaUNQ  COM  4310-44C-M 

INV-030-07-4212-14;  N-42719] 

Realty  Action,  Competitive  Sale;  Public 
Lands  In  Storey  County,  NV 

The  following  described  lands 
comprising  160  acres  have  been 
identified  as  suitable  for  disposal 
through  sale  under  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976.  43  U.S.C.  1713. 
at  no  less  than  fair  market  value: 

M t  Dialrfo  Meridian 

T.  20  N..  R.  23  E.,  | 

Sec.  22.  SV^Sy4. 

The  lands  are  hereby  segregated  from 
appropriation  under  the  public  land 
laws  including  the  mining  laws  but  not 
from  sale  under  the  above  cited  statute. 
The  segregative  effect  will  end  upon  the 
issuance  of  the  patent  or  270  days  from 
the  date  of  publication  of  the  notice  in 
the  Federal  Register  whichever  occurs 
first 

The  sale  is  consistent  with  local 
government  plans.  The  lands  are  not 
needed  for  support  of  any  resource 
programs  and  are  not  suitable  for 
management  by  another  Federal  agency. 
There  are  no  known  values  for 
locatable,  saleable  or  leasable  minerals. 
In  accordance  with  section  209(b)(l)(l) 
of  Pub.  L  94-579,  mineral  interests  will 
be  conveyed  simultaneously  with  the 
surface  estate  upon  submission  of  a  non- 
refundable filing  fee  of  $50.00. 

The  patent  when  issued  will  contain 
the  following  reservation  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  authority  of 
the  United  States,  under  the  Act  of 
August  30, 1890,  26  Stat.  391;  U.S.C.  945. 

Bid  Infonnation  | 

The  bids  will  be  accepted  for  no  less 
than  the  appraised  fair  market  value. 
The  lands  have  been  appraised  at 
$150.00  per  acre,  for  a  total  of  $24,000.00. 
Bidders  must  be  either:  (1)  Citizens  of 
the  United  States.  18  years  of  age  or 
older.  (2)  corporations  subject  to  the 
laws  of  any  state  or  of  the  United  States, 
(3)  other  entities  such  as  associations 
and  partnerships  capable  of  holding 
lands  or  interests  therein  under  the  laws 
of  the  state  within  which  the  lands  are 
located,  or  (4)  states,  state 
instrumentalities  or  political 
subdivisions  authorized  to  hold  title  to 
real  property. 


Sealed  bids  may  be  made  by  a 
principal  or  duly  qualified  agent.  Sealed 
bids  shall  be  considered  only  if  received 
at  the  Carson  City  District  Office, 
Bureau  of  Land  Management,  1535  Hot 
Springs  Road,  Suite  300.  Carson  City, 
Nevada  89701,  prior  to  9:00  a.m.. 
February  27, 1987.  The  written  sealed 
bids  will  be  opened  and  publicly 
declared  at  the  sale,  which  will  be  held 
on  February  27  at  10:00  a.m. 

Each  bid  shall  be  accompanied  by  a 
certified  check,  postal  money  order  or 
cashier's  check  made  payable  to  the 
Department  of  the  Interior — ^BLM  for  not 
less  than  twenty  (20)  percent  of  the 
amount  of  the  bid  and  the  $50.00  filing 
fee  to  purchase  the  mineral  interest  and 
shall  be  enclosed  in  a  sealed  envelope 
marked  in  the  lower  left  hand  comer, 
Bid  for  Public  Land  Sale  N^2719, 
February  27. 1987.  If  two  or  more  sealed 
bids  containing  valid  bids  of  the  same 
amount  are  received,  the  determination 
of  whom  is  to  be  considered  the  highest 
bidder  shall  be  by  oral  bidding  following 
opening  of  the  sealed  bids.  If  the  tract 
does  not  sell  at  the  first  offering,  sealed 
bids  will  be  accepted  at  the  Carson  City 
District  Office  during  business  hours 
(7:30  to  4:15)  every  Wednesday 
following  the  date  of  the  sale  until  the 
tract  is  sold  or  withdrawn  from  sale. 

The  remainder  of  the  full  bid  price 
shall  be  paid  wnthin  180  days  of  the  sale. 
Failure  to  submit  the  full  bid  price 
within  180  days  shall  disqualify  the 
apparent  high  bidder  and  the  deposit 
shall  be  forfeited  and  disposed  of  as 
other  receipts  of  sale.  All  bids  will  either 
be  returned  or  rejected  within  30  days  of 
the  sale  date.  Conveyance  of  available 
mineral  estates  having  no  known 
mineral  values  will  occur 
simultaneously  with  sale  of  the  lands  in 
accordance  with  section  209(b)(l)(l)  of 
Pub.  L.  94-579. 

BLM  may  reject  any  and  all  offers  or 
withdraw  the  lands  from  sale,  up  to  the 
point  of  receiving  the  balance  of  the  bid 
amount,  if  the  authorized  officer 
determines  that  sale  would  not  be  fully 
consistent  with  the  Federal  Land  Policy 
and  Management  Act  or  other 
applicable  law. 

The  lands  will  not  be  offered  for  sale 
for  at  least  60  days  after  the  date  of  this 
notice.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Carson  City  District  Office, 
Bureau  of  Land  Management,  1535  Hot 
Springs  Road,  Suite  300,  Carson  City, 
Nevada  89701.  Any  adverse  conmients 
will  be  evaluated  and  this  notice  upheld, 
modified  or  vacated. 


Dated  this  17th  day  of  December  1986. 
Nonnan  L  Mimy, 

Acting  District  Manager. 

(FR  Doc.  86-28690  Filed  12-22-88;  8:45  am] 

BNJJNQ  COOC  4310-HC-N 

[NV-030-07-4212-14;  N-42719] 

Realty  Action,  Competitive  Sale;  Pubic 
Lands  In  Storey  County,  NV 

The  following  described  lands 
comprising  160  acres  have  been 
identified  as  suitable  for  disposal 
through  sale  under  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21. 1976. 43  U.S.C.  1713, 
at  no  less  than  fair  mariiet  value: 

Mt  Diablo  Meridian 

T.  20  N.,  R.  23  E.. 
Sec  22.  SV^SV^. 

The  lands  are  hereby  segregated  bom 
appropriation  under  the  public  land 
laws  including  the  mining  laws  but  not 
from  sale  under  the  above  cited  statute. 
The  segregative  effect  will  end  upon  the 
issuance  of  the  patent  or  270  days  from 
the  date  of  publication  of  the  notice  in 
the  Federal  Register  whichever  occurs 
first. 

The  sale  is  consistent  with  local 
government  plans.  The  lands  are  not 
needed  for  support  of  any  resource 
programs  and  are  not  suitable  for 
management  by  another  Federal  agency. 
TTiere  are  no  known  values  for 
locatable.  saleable  or  leasable  minerals. 
In  accordance  with  section  209(b)(l)(l) 
of  Pub.  L  94-579,  mineral  interests  will 
be  conveyed  simultaneously  with  the 
surface  estate  upon  submission  of  a  non- 
refundable filing  fee  of  $50.00. 

The  patent  when  issued  wiU  contain 
the  following  reservation  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  authority  of 
the  United  States,  under  the  Act  of 
August  30, 1890,  26  Stat.  391;  U.S.C.  945. 

Bid  Infonnation 

The  bids  will  be  accepted  for  no  less 
than  the  appraised  fair  market  value. 
The  lands  have  been  appraised  at 
$150.00  per  acre,  for  a  total  of  $24,000.00. 
Bidders  must  be  either  (1)  Citizens  of 
the  United  States,  18  years  of  age  or 
older.  (2)  corporations  subject  to  the 
laws  of  any  state  or  of  the  United  States, 
(3)  other  entities  such  as  associations 
and  partnerships  capable  of  holding 
lands  or  interests  therein  under  the  laws 
of  the  state  within  which  the  lands  are 
located,  or  (4)  states,  state 
instrumentalities  or  political 
subdivisions  authorized  to  hold  title  to 
real  property. 
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Sealed  bids  may  be  made  by  a 
principal  or  duly  qualified  agent.  Sealed 
bids  shall  be  considered  only  if  received 
at  the  Carson  City  District  Office, 
Bureau  of  Land  Management.  1535  Hot 
Springs  Road.  Suite  300.  Carson  City, 
Nevada  89701,  prior  to  9:00  a.m., 
February  27, 1987.  The  written  sealed 
bids  will  be  opened  and  publicly 
declared  at  the  sale,  which  will  be  held 
on  February  27  at  10:00  a.m. 

Each  bid  shall  be  accompanied  by  a 
certified  check,  postal  money  order  or 
cashier's  check  made  payable  to  the 
Department  of  the  Interior — BLM  for  not 
less  than  twenty  (20)  percent  of  the 
amount  of  the  bid  and  the  $50.00  filing 
fee  to  purchase  the  mineral  interest  and 
shall  be  enclosed  in  a  sealed  envelope 
marked  in  the  lower  left  hand  comer. 
Bid  for  Public  Land  Sale  N-427ig. 
February  27, 1987.  If  two  or  more  sealed 
bids  containing  valid  bids  of  the  same 
amount  are  received,  the  determination 
of  whom  is  to  be  considered  the  highest 
bidder  shall  be  by  oral  bidding  following 
opening  of  the  sealed  bids.  If  Oie  tract 
does  not  sell  at  the  Brst  offering,  sealed 
bids  will  be  accepted  at  the  Carson  City 
District  Office  during  business  hours 
(7:30  to  4:15)  every  Wednesday 
following  the  date  of  the  sale  until  the 
tract  is  sold  or  withdrawn  from  sale. 

The  remainder  of  the  full  bid  price 
shall  be  paid  within  180  days  of  the  sale. 
Failure  to  submit  the  full  bid  price 
within  180  days  shall  disqualify  the 
apparent  high  bidder  and  the  deposit 
shall  be  forfeited  and  disposed  of  as 
other  receipts  of  sale.  All  bids  will  either 
be  returned  or  rejected  within  30  days  of 
the  sale  date.  Conveyance  of  available 
mineral  estates  having  no  known 
mineral  values  will  occur 
simultaneously  with  sale  of  the  lands  in 
accordance  with  section  209(b)(l)(l)  of 
Pub.  L  94-579. 

BLM  may  reject  any  and  all  offers  or 
withdraw  the  lands  from  sale,  up  to  the 
point  of  receving  the  balance  of  the  bid 
amount,  if  the  authorized  officer 
determines  that  sale  would  not  be  fully 
consistent  with  the  Federal  Land  Policy 
and  Management  Act  or  other 
applicable  law. 

The  lands  will  not  be  offered  for  sale 
for  at  least  60  days  after  the  date  of  this 
notice.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Carson  City  District  Office, 
Bureau  of  Land  Management.  1535  Hot 
Springs  Road.  Suite  300,  Carson  City, 
Nevada  89701.  Any  adverse  comments 
will  be  evaluated  and  this  notice  upheld, 
modified  or  vacated. 


Dated  this  12th  day  of  December  1986. 
lames  W.  EUiott 
District  Manager. 
[PR  Doc.  88-28708  Filed  12-22-86;  8:45  am] 

MUJNQ  COOC  4310-HC-ll 

Minerals  Management  Service 

Development  Operations  Coordination 
Document 

AOENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Docimient  (DOCD). 

summary:  Notice  is  hereby  given  that 
ARCO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  3810,  Block  107.  Eugene 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  itom 
an  onshore  base  located  at  Amelia. 
Louisiana. 

DATl:  The  subject  DOCD  was  deemed 
submitted  on  December  12, 1986. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Wholesalers 
Pkwy.,  Room  114,  New  Orleans, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 


Dated:  December  15, 1986. 
|.  Rogers  Peaicy. 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  86-28709  Filed  12-22-86;  8:45  am] 
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Development  Operations 
Coordination;  Conoco  Inc. 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  developrent  operations 
coordination  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Conoco  Inc..  Unit  Operator  of  the  Green 
Canyon  Block  184  Federal  Unit 
Agreenent  No.  14-08-0001-20257,  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on  the 
Green  Canyon  Block  184  Federal  unit. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  horn 
an  onshore  base  located  at  Grand  Isle, 
Louisiana. 

DATK  The  subject  DOCD  was  deemed 
submitted  on  December  8,  1986. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Wholesalers 
Parkway.  Rocm  114,  New  Orleans, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Al  Durr;  Minerals  Managerent 
Service;  Gulf  of  Mexico  OCS  Region; 
Production  and  Developnment; 
Development  and  Unitization  Section; 
Unitization  Unit;  Phone  (504)  736-2659. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendnents  of  1978,  that  the 
Minerals  Managenent  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
larties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
Section.250.34  of  Title  30  of  the  CFR. 


I( 


Dated:  December  15. 1988; 
f.  Rogers  Pearcy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  86-28880  Filed  12-22-86;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
(Docket  No.  86-2]  {< 

Apottteca,  Inc.;  Stay  of  Revocation  of 
Registration 

On  December  5. 1985.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Apotheca,  Inc.. 
Respondent,  of  1622  North  16th  Street. 
Phoenix,  Arizona,  proposing  to  revoke 
that  firm's  DEA  Certificate  of 
Registration.  PA0021179,  and  to  deny  its 
pending  application  for  renewal  of  its 
registration  as  a  distributor  of  controlled 
substances,  executed  on  May  20, 1985. 
The  statutory  basis  for  seeking  the 
revocation  of  Respondent's  DEA 
Certificate  of  Registration  and  the  denial 
of  its  pending  application  for  renewal  is 
that  Respondent's  continued  registration 
is  inconsistent  with  the  public  interest, 
as  evidenced  by,  but  not  limited  to.  the 
fact  that  Respondent  has  repeatedly 
violated  DEA  reporting,  recordkeeping 
and  security  statutes  and  regulations. 

Respondent  requested  a  hearing  on 
the  issues  raised  in  the  Order  to  Show 
Cause.  Following  prehearing  procedures, 
an  administrative  hearing  was  held  on 
July  8, 1986,  in  Phoenix,  Arizona. 
Achninistrative  Law  Judge  Francis  L. 
Young  presided  at  the  hearing. 

In  his  Opinion  and  Recommended 
Ruling,  Findings  of  Fact,  Conclusions  of 
Law  and  Decision,  the  Administrative 
Law  Judge  found  that  Respondent  is  a 
wholesale  distributor  of 
pharmaceuticals  and  medical 
equipment.  In  addition.  Respondent  also 
repackages  and  relabels  non-controlled 
substances.  Respondent  holds  a  DEA 
Certificate  of  Registration  as  a 
distributor  of  controlled  substances. 
Approximately  ten  percent  of 
Respondent's  business  involves 
controlled  substances. 

The  Administrative  Law  Judge  further 
found  that  in  June  1973,  the  DEA 
Phoenix  District  Office  conducted  an  in- 
depth  audit  and  inspection  of  that 
facility.  This  was  the  first  time  DEA  had 
inspected  Respondent's  facility.  During 
the  inspection  and  audit,  DEA 
investigators  found  various 
recordkeeping  and  security  violations. 
These  violations  were  discussed  with 


management  and  Respondent  was  told 
to  take  corrective  measures  to  bring  the 
facility  in  compliance  with  applicable 
regulations. 

In  October  1975,  DEA  conducted  a 
follow-up  inspection  and  audit  of    . 
Respondent's  business.  The  inspection 
revealed  that  Respondent  failed  to 
maintain  complete  and  accurate  records; 
that  records  were  not  readily 
retrievable;  that  no  biennial  inventory 
had  been  taken;  that  the  facility  did  not 
comply  with  physical  security 
requirements;  and  that  Respondent 
failed  to  report  consummated 
transactions  relating  to  Schedule  III 
narcotic  controlled  substances  under 
ARCOS  requirements.  These  violations 
were  explained  to  Respondent's 
president,  William  Akins.  in  a  letter 
from  the  DEA  Phoenix  District  Office, 
dated  November  6, 1975.  In  a  December 
2. 1975  letter  to  DEA.  WiUiam  Akins 
acknowledged  and  agreed  to  correct  the 
cited  violations. 

Another  follow-up  inspection  of 
Respondent's  premises  and  records  was 
performed  by  the  DEA  Phoenix  District 
Office  about  o»ie  year  later,  in  October 
1976.  Although  investigators  found  that 
most  of  the  recordkeeping  and  security 
violations  had  been  corrected,  they  also 
found  that  Respondent  had  not 
submitted  any  of  the  required  ARCOS 
reports.  In  light  of  these  continuing 
problems  with  ARCOS  reporting. 
Respondent  told  DEA  that  it  would 
discontinue  the  handling  of  Schedule  III 
narcotics,  so  as  to  obviate  the  need  for 
these  reports. 

The  Administrative  Law  Judge  further 
found  that  the  DEA  Phoenix  District 
Office  conducted  an  in-depth 
accountability  investigation  of 
Respondent's  records  and  premises  in 
May  1980.  The  accountability  audit  for 
the  period  from  June  30, 1979  to  May  28, 
1980  revealed  unexplained  shortages  of 
controlled  substances,  failure  to 
maintain  complete  and  accurate  records 
of  controlled  substance  receipts, 
distributions  and  inventory  and  a 
continuing  failure  to  maintain  adequate 
security  to  prevent  the  diversion  of 
controlled  substances.  The  investigation 
also  revealed  that  Respondent  had 
continued  to  distribute  Schedule  III 
narcotic  controlled  substances,  although 
such  distribution  was  no  longer 
authorized  by  Respondent's  registration. 
Based  upon  the  violations  cited  in  this 
investigation,  an  informal  hearing  was 
held.  Respondent's  I¥esident,  William 
Akins.  and  personnel  from  the  DEA 
Phoenix  District  Office  participated. 
Following  the  informal  hearing,  Mr. 
Akins  executed  a  Memorandum  of 
Understanding  on  behalf  of  Respondent 
company.  In  this  memorandum, 


Respondent  agreed  to  take  specific 
actions  to  bring  itself  into  compliance 
with  all  Federal  controlled  substance 
laws  and  regulations. 

In  December  1984,  DEA  conducted  a 
routine,  in-depth  investigation  of 
Respondent's  controlled  substances 
operation.  An  audit  of  Respondent's 
controlled  substances  records  again 
revealed  significant  recordkeeping 
violations  and  shortages  for  the  period 
from  June  30, 1984  to  December  10, 1984. 
DEA  investigators  found  that 
Respondent  had  failed  to  maintain  on  a 
current  basis  complete  and  accurate 
records  of  all  controlled  substances 
received,  distributed  or  otherwise 
disposed  of,  as  required  by  21  U.S.C. 
827(a)(3)  and  21  CFR  1304.21(a),  in  that 
nine  of  the  ten  drugs  audited  for 
accountability  revealed  deviations 
ranging  from  overages  of  17.8%  to 
shortages  of  29.4%;  Respondent's  most 
recent  inventory  of  confrolled 
substances  was  undated  and 
incomplete,  in  violation  of  21  CFR 
1304.11(a),  1304.11(d)  and  1304.21(a); 
Respondent's  sales  and  distribution 
records  were  not  readily  retrievable  and 
did  not  contain  the  customer's  DEA 
registration  number,  in  violation  of  21 
CFR  1304.04(f)(2)  and  1304.23(g); 
Respondent  failed  to  maintain  adequate 
controls  against  the  diversion  of 
confrolled  substances  by  keeping  a  key 
to  the  confrolled  substances  room  in  a 
location  accessible  to  all  employees  and 
visitors,  in  violation  of  21  CFR 
1301.71(b)(8)  and  1301.72(d);  and 
Respondent  failed  to  maintain  adequate 
controls  against  the  diversion  of 
confrolled  substances  by  failing  to  verify 
customers'  DEA  registration  numbers,  in 
violation  of  21  CFR  1301.74(a).  These 
most  recent  findings  led  to  the  initiation 
of  these  proceedings. 

The  Adminisfrative  Law  Judge  further 
foimd  that  Mitchell  Akins,  the  son  of 
Respondent  company's  president, 
became  active  in  the  management  of  the 
company's  operations  in  1983.  He 
became  vice-president  of  the  company 
in  1985.  He  did  not  become  aware  of  the 
extent  of  Respondent's  violations  of 
DEA  reporting,  recordkeeping  and 
security  requirements  until  after  the 
most  recent  audit  and  investigation. 
Since  the  December  1984  audit  and 
investigation,  Mitchell  Akins  has  taken 
measures  to  ensure  Respondent's 
compliance  with  DEA  regulations.  Only 
one  employee  is  now  responsible  for  the 
receipt  of  shipments  of  confrolled 
substances.  'The  controlled  substances 
room  key  is  now  only  available  to 
Mitchell  Akins  and  the  employee 
handling  confrolled  substances.  Only 
Mitchell  Akins  and  one  other  employee 
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remove  controlled  substances  from  the 
controlled  substances  room  with  each 
removal  carefully  logged  on  a  sheet 
which  can  be  checked  against  the 
shipping  invoices.  Invoices  are  now 
readily  retrievable.  The  company  has 
also  implemented  a  plan  to  ensure  that 
ARCOS  reports  are  properly  submitted 
to  DEA.  In  addition,  controlled 
substances  are  now  inventoried  at 
frequent  intervals. 

Finally,  the  Administrative  Law  Judge 
found  that  William  Akins,  president  of 
Respondent  company,  owns  all  of  its 
corporate  stock.  Mitchell  Akins  does  not 
owm  any  stock  of  Respondent  company. 

After  the  Administrative  Law  Judge 
made  his  Hndings  of  fact,  he 
recommended,  based  upon  the  recent 
efforts  of  Mitchell  Akins  to  improve 
Respondent's  compUance  with  DEA 
regulations,  that  Respondent's  DEA 
Certificate  of  Registration  be  maintained 
and  renewed  for  Schedule  III.  IIIN.  IV 
and  V  controlled  substances. 

The  Administrator  accepts  the 
Administrative  Law  Judge's  fmdings  of 
fact  in  their  entirety,  but  does  not  accept 
his  recommended  decision. 

Based  upon  the  facts  presented,  the 
Administrator  finds  that  Respondent  has 
historically  demonstrated  a  lack  of 
appreciation  for  its  duties  and  lawful 
responsibilties  as  a  distributor  of 
controlled  substances.  The 
administrative  record  is  replete  with 
serious,  repeated  recordkeeping, 
reporting  and  security  violations.  These 
violations  have  been  noted  since  1973. 
These  numerous  and  repeated  violations 
clearly  constitute  lawful  grounds  for  the 
revocation  of  Respondent's  current  DEA 
Certificate  of  Registration  and  for  the 
denial  of  its  pending  application  for 
renewal.  21  U.S.C.  824(a)(4),  823(e)(1), 
823(e)(2),  823(e)(4)  and  823(e)(^.  A 
renewal  of  Respondent's  DEA' 
Certificate  of  Registration,  without 
restriction,  would  fail  to  adequately 
serve  the  public  interest. 

Although  there  are  lawful  grounds  for 
the  absolute  revocation  of  the 
Respondent's  registration,  the 
Administrator  feels  that  the  recent 
efforts  of  Mitchell  Akins  to  bring  the 
Respondent  company  into  compliance 
with  DEA  regulations  should  be  given  a 
chance  to  succeed.  Accordingly, 
although  the  Administrator  concludes 
that  Respondent's  registration  should  be 
revoked,  based  on  its  long  history  of 
non-compliance,  he  will  stay  the 
revocation  and  impose  a  one-year 
probationary  period  to  determine 
whether  Respondent  can  now  fully 
comply  with  all  DEA  recordkeeping, 
reporting  and  security  requirements. 
During  the  one-year  probationary 
period.  DEA  will  conduct  unannounced 


inspections  and  audits  to  review 
Respondent's  compliance  with  all 
applicable  controlled  substance 
regidations.  If  the  inspections  or  audits 
reveal  either  new  or  repeated  violations, 
the  Administrator  will  remove  the  stay 
and  the  DEA  Certificate  of  Registration 
will  be  revoked  immediately.  All 
pending  applications  for  renewal  will  be 
summarily  denied.  If.  on  the  other  hand. 
Respondent's  efforts  to  improve  are 
successful,  the  Administrator  will 
withdraw  this  order  and  permit 
Respondent  to  be  registered  in  the 
normal  manner. 

Therefore,  having  concluded  that 
there  are  lawful  grounds  for  the 
revocation  of  Respondent's  DEA 
Certificate  of  Registration  and  for  the 
denial  of  its  pending  application  for 
renewal,  and  having  further  concluded 
that  such  registration  should  be  revoked 
and  its  pending  application  should  be 
denied,  the  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him,  pursuant 
to  21  U.S.C.  823  and  824  and  21  CFR 
0.100(b).  orders  that  DEA  Certificate  of 
Registration,  PA0021179.  previously 
issued  to  Apotheca,  Inc..  be.  and  it 
hereby  is  revoked:  it  is  further  ordered 
that  the  pending  application  for  renewal, 
executed  by  Apotheca.  Inc.  on  May  20. 
1985.  be.  and  it  hereby  is.  denied.  The 
Administrator  further  orders  that  the 
revocation  of  Respondent's  registration 
and  denial  of  its  pending  application  for 
renewal  be  stayed  for  a  period  of  one 
year,  if  during  the  one  year  probationary 
period.  Respondent  is  found  to  have 
violated  any  DEA  reporting, 
recordkeeping  or  security  requirement, 
the  previously  imposed  stays  will  be 
removed  and  Respondent's  DEA 
Certificate  of  Registration  will  be 
revoked  and  any  pending  applications 
for  renewal  will  be  summarily  denied. 

This  order  is  effective  December  23, 
1986. 

Dated:  December  17. 1988. 
lohn  C  Lawn, 
Administrator. 
[FR  Doc.  86-28609  Filed  12-22-86;  8:45  am) 


(Docfcat  No.  86-60] 

0«w«y  G.  Archambault,  M.0,;  North 
Chelmsford,  MA;  HMrIng 

Notice  is  hereby  given  that  on  July  1. 
1986.  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Dewey  G.  Archambault,  M.D., 
an  Order  To  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  his  DEA  Certificate  of 
Registration.  AA1955220.  and  deny  any 


pending  application  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f)- 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
10:00  a.m.  on  Friday,  January  9, 1987,  in 
Courtroom  No.  10,  Room  309,  U.S. 
Claims  Court,  717  Madison  Place,  NW., 
Washington.  DC. 

Dated:  December  16. 1988. 
John  C  Lawn, 

Administrator.  Drug  Enforcement 

A  dministration. 

[FR  Doc.  86-28697  Filed  12-22-86:  8:45  am) 

MLUNQ  COOE  4410-0»-M 


[Docket  No.  S6-57] 

Gaston  Bouquett,  M.0,;  Dayton,  OH; 
Hearing 

Notice  is  hereby  given  that  on  July  1. 
1986,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Gaston  Bouquette,  M.D.,  an 
Order  To  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  his  DEA  Certificate  of 
Registration,  AB5441910,  and  deny  any 
pending  application  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
10:00  a.m.  on  Thursday.  January  8, 1987, 
in  Courtroom  No.  10.  Room  309.  U.S. 
Claims  Court.  717  Madison  Place,  NW., 
Washington,  DC. 

Dated:  December  16, 1986. 
John  C.  La%im, 

Administrator,  Drug  Enforcement 
Administration 
[FR  Doc.  86-28898  Filed  12-22-86;  8:45  am] 

MLLMO  COOC  4410-0»^ 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

(Docket  No.  M-«6-177-C] 

Mountain  Top  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standai-d 

Mountain  Top  Coal  Company,  P.O. 
Box  71.  Tower  City,  Pennsylvania  17980 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301  (air  quality, 
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quantity,  and  velocity)  to  its  Buck 
Mountain  Slope  (I.D.  No.  36-07359) 
located  in  Schuylkill  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  of  set 
of  rooms  be  9.000  cubic  feet  a  minute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
by  9,000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  shall 
be  3,000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine.  Ignition, 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust. 

4.  Extremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Anthracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  The  minimimi  quantity  of  air 
reaching  each  working  face  be  1,500 
cubic  feet  per  minute: 

b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  by  5,000 
cubic  feet  per  minute:  and 

c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5,000  cubic  feet  per  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  liiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 


comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  22, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  16, 1986. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc.  86-28829  Filed  12-22-86;  8:45  am] 

BILUNQ  COOC  4S10-43-M 


[Docket  No.  M-66-179-C] 

T.  &  T.  Energy,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

T.  &.  T.  Energy.  Inc..  P.O.  Box  206, 
Bruceton  Mills,  West  Virginia  26525  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.503  (permissible  electric 
face  equipment:  maintenance)  to  its  No. 
1  Mine  (I.D.  No.  46-01822)  located  in 
Preston  County.  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  spring-loaded  locking 
device  in  lieu  of  padlocks.  The  spring- 
loaded  device  will  be  designed,  installed 
and  used  to  prevent  the  threaded  rings 
that  secure  the  battery  plugs  to  the 
battery  receptacles  fi^m  unintentionally 
loosening  and  will  be  attached  to 
prevent  accidental  loss.  In  addition,  the 
fabricated  metal  brackets  will  be 
securely  attached  to  the  battery 
receptacles  to  prevent  accidental  loss  of 
the  brackets. 

3.  Petitioner  states  that  the  spring- 
loaded  metal  locking  devices  will  be 
easier  to  maintain  than  padlocks 
because  there  are  no  keys  to  be  lost  and 
dirt  cannot  get  into  the  workings  as  with 
a  padlock. 

4.  Operators  of  permissible,  mobile, 
battery-powered  machines  affected  by 
this  modification  will  be  trained  in  the 
proper  use  of  the  locking  device,  the 
hazards  of  breaking  battery-plug 
connections  under  load,  and  the  hazards 
of  breaking  battery-plug  connections  in 
areas  of  the  mine  where  electric 
equipment  is  required  to  be  permissible. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  22. 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  16, 1986. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc.  86-28830  Filed  12-22-86;  8:45  am] 
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[Docket  No.  M-86-180-C] 

TAG  Coal  Co.;  Petition  for  Modification 
of  Application  of  Mandatory  Safety 
Standard 

TAG  Coal  Company.  R.D.  #4,  Box  149. 
Sunbury,  Pennsylvania  17801  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1400  (hoisting  equipment; 
general)  to  its  Slope  No.  11  (I.D.  No.  36- 
07018)  located  in  Northumberland 
Coimty,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gimboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  ihe  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 
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5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conunenfs 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  22, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  15. 1986. 
Pallida  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 

Safety  and  HeaJth. 

|FR  Doc.  86-28831  Filed  12-22-86;  8:45  am) 
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Occupational  Safety  and  Healtti 
Administration 

Federal  Advisory  Council  on 
Occupational  Safety  and  Health; 
Meeting 

Notice  is  hereby  given  that  the 
Federal  Advisory  Council  on 
Occupational  Safety  and  Health, 
established  under  section  1-5  of 
Executive  Order  12196  of  February  26, 
1980,  published  in  the  Federal  Register. 
February  27. 1980  (45  FR  12769),  will 
meet  on  January  14. 1987,  starting  at 
10«)  a.m.  in  Room  N3437  ABCD.  of  the 
Frances  Perkins  Department  of  Labor 
Building,  200  Constitution  Avenue  NW., 
Washington,  DC.  The  meeting  will  be 
open  to  the  public. 

The  agenda  provides  for 

I.  Call  to  Order. 

II.  Approval  of  Minutes  of  October  8, 
1986. 

m.  President's  3%  Goal. 

rv.  Hazard  Communication  Program. 

V.  Office  of  Federal  Agency 
Programs — Evaluation  Schedule. 

VI.  Office  of  Federal  Agency 
Programs — Compliance  Procedures. 

VU.  New  Business. 

VIII.  Adjournment. 

The  Council  welcomes  written  data, 
views  or  comments  concerning  safety 
and  health  programs  for  Federal 
employees,  including  comments  on  the 
agenda  items.  All  such  submissions 
received  by  close  of  business  January  9, 
1987,  will  be  provided  to  the  members  of 
the  Council  and  included  in  the  record 
of  the  meeting. 

The  Council  will  consider  oral 
presentations  relating  to  agenda  items. 


Persons  wishing  to  orally  address  the 
Council  at  the  meeting  should  submit  a 
written  request  to  be  heard  by  close  of 
business  January  9, 1987.  The  request 
must  include  the  name  and  address  of 
the  person  wishing  to  appear,  the 
capacity  in  which  appearance  will  be 
made,  a  short  summary  of  the  intended 
presentation  and  an  estimate  of  the 
amount  of  time  needed. 

All  communications  regarding  this 
Advisory  Council  should  be  addressed 
to  John  E.  Plummer,  Director,  Office  of 
Federal  Agency  Programs,  Department 
of  Labor,  OSHA,  Frances  Perkins 
Building,  200  Constitution  Avenue  NW., 
Room  N3601,  Washington.  DC  20210, 
telephone  (202)  523-9329. 

Signed  at  Washington.  DC  this  17th  day  of 
the  December  1986. 

John  A.  Pendetgrass, 

Assistant  Secretary. 

[FR  Doc.  86-28832  Filed  12-22-86;  8:45  am| 
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Pension  and  Welfare  Benefits 
Administration 

(Application  No.  D-6282  et  al.] 

Proposed  Exemptions;  Phelps  Time 
Lock  Security  Corp.  et  al. 

AQENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations,  Room  N-5669.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 
Attention:  Application  No.  stated  in 


each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

Notice  of  Interested  Persons 

Notice  of^the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

propose^  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975).  Effective  December  31. 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  "Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Phelps  Time  Lock  Security  Corporation 
Employees  Profit  Sharing  Plan  (the  Plan) 
Located  in  Miami,  Florida 

[Application  No.  D-6282] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
apphcation  ef  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
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to  the  sale  of  certain  real  property  by 
the  Plan  to  the  Phelps  Time  Lock 
Security  Corporation  (the  Employer) 
provided  that  the  terms  of  the  proposed 
sale  are  as  favorable  to  the  Plan  as 
those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  on 
the  date  of  its  consummation. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  five  participants.  The  Plan  had 
total  assets  of  $345,241  as  of  June  30. 
1985.  The  trustee  of  the  Plan  is  Mr. 
Robert  Gilbert  (the  Trustee),  the  sole 
shareholder  of  the  Employer.  The 
Employer  is  engaged  in  the  business  of 
installing  security  locks. 

2.  On  March  15, 1974,  the  Plan 
acquired  certain  real  property  located  at 
2417  Hollywood  Boulevard,  Hollywood, 
Florida  (the  Property)  from  an  unrelated 
party.  The  purchase  price  was  $85,000. 
Upon  its  acquisition,  the  Property  was 
leased  to  the  Employer  pursuant  to  an 
oral  lease  whose  term  began  in  April  of 
1974  (the  Lease).  The  applicant 
represents  that  the  Lease  was  a  month- 
to-month  lease  with  rental  payments  of 
$1,000  per  month  during  the  early  years 
of  the  Lease.  Beginning  in  1981.  the 
monthly  rental  rate  was  increased  to 
$1,500  per  month.*  Pursuant  to  the 
Lease,  the  Employer  continues  to  Lease 
the  Property  at  a  monthly  rental  rate  of 
$1,500. 

3.  The  applicant  now  proposes  that 
the  property  be  sold  by  the  Plan  to  the 
Employer.*  The  proposed  sales  price  is 
$140,000.  This  amount  will  be  paid  in 
cash,  and  no  commissions  will  be  paid 
in  connection  with  the  sale.  An 
independent  appraisal  of  the  Property 
was  performed  by  Mr.  Virgil  Slev  of 
Alamo  Properties,  Inc.  located  in  Ft. 
Lauderdale.  Florida.  Mr.  Slev 
determined  that  the  fair  market  value  of 
the  Property  was  $140,000  as  of  April  22, 
1985. 

4.  By  letter  dated  March  10. 1986, 
Robert  W.  Codling  of  Alamo  Properties, 
Inc.  updatid  the  appraisal  of  April  22. 
1985.  Mr.  ({lodling  stated  the  fair  market 
value  of  the  Property  remains  at 


'  The  applicant  represents  that  the  Lease  was  not 
a  prohibited  transaction  because  it  was  covered  by 
section  414  of  the  Act  through  |une  30. 1964.  The 
Department  expresses  no  opinion  as  to  the 
applicabihty  of  section  414  in  this  instance.  The 
applicant  fuilher  represents  that  it  will  pay  any 
excise  tax  which  may  be  due  as  a  result  of  the 
Lease  with  60  days  after  a  final  determination  of 
such  liability  by  the  appropriate  governmental  or 
judicial  entity. 

*  The  Department  notes  that  the  original 
exemption  application  requested  retroactive  Relief 
for  the  Lease.  This  notice  of  pendency,  however, 
relates  only  to  the  proposed  sale  of  the  Property  and 
no  exemptive  relief  is  being  proposed  by  the 
Department  concerning  the  Lease. 


$140,000.  He  notes  further  that  with  the 
large  number  of  offices  and  strip  stores 
presently  under  construction,  the 
vacancy  rates  for  commercial  buildings 
are  rising,  and  this  will  definitely 
diminish  the  opportunity  for  the 
Property  to  appreciate  in  value. 
5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a]  because: 

(1)  This  will  be  a  one-time  cash 
transaction; 

(2)  The  Plan  will  receive  fair  market 
value  for  the  Property; 

(3)  There  will  be  no  commissions  paid 
in  connection  with  the  proposed 
transaction;  and 

(4)  The  Trustee  has  determined  that 
the  proposed  transaction  is  in  the 
interests  of  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries. 

For  Further  Information  Contact:  Ms. 
Linda  M.  Hamilton  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

The  Justin  Industries,  Inc.  Pension  Plan 
(the  Justin  Plan);  the  H.J.  Justin  and 
Sons,  Inc.  Pension  Plan  for  Employees 
represented  by  the  United  Shoeworicers 
of  America,  Fort  Worth,  Texas  (the 
Justin  Union  Plan);  the  Acme  Brick 
Company  Pension  Plan  for  Employees 
represented  by  the  United  Brick  and 
Clay  Workers  of  America,  Perla, 
Arkansas  (the  Perla  Plan);  and  the  Acme 
Brick  Company  Pension  Plan  for 
Employees  represented  by  the  United 
Brick  and  Clay  Workers  of  America, 
Malvern,  Arkansas  (the  Malvern  Plan; 
collectively,  the  Plans)  Locted  in  Fort 
Worth,  Texas 

[Application  Nos.  D-6790,  D-6795,  D-fl796,  D- 
6797] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(a)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
purchase  by  the  Plans  of  certain 
comuiercial  real  property  from  Justin 
Industries.  Inc.  (Justin),  a  party  in 
interest  with  respect  to  the  Plans; 
provided  that  such  transaction  is  on 
terms  at  least  as  favorable  to  the  Plans 
as  the  Plans  could  obtain  in  an  arm's- 
length  transaction  with  an  unrelated 
party. 


Summary  of  Facts  and  Representations 

1.  The  Plans  are  deHned  beneHt 
pension  plans,  the  assets  of  which  are 
commingled  solely  for  investment 
purposes  under  one  master  trust  (the 
Master  Trust).  The  Justin  Plan,  with 
3.078  participants  as  of  January  1. 1986, 
and  the  Justin  Union  Plan,  with  333 
participants  as  of  January  1, 1986,  are 
sponsored  by  Justin,  a  Texas  public 
corporation  engaged  primarily  in  the 
manufacture  and  sale  of  boots  and  belts 
and  of  building  materials,  with  its 
principal  place  of  business  at  2821  West 
Seventh  Street  in  Fort  Worth.  Texas. 
The  Perla  Plan,  with  88  participants  as 
of  January  1, 1986,  and  the  Malvern  Plan, 
with  27  participants  as  of  January  1, 
1986,  are  sponsored  by  the  Acme  Brick 
Company,  a  wholly-owned  subsidiary  of 
Justin  with  its  principal  place  of 
business  in  Fort  Worth,  Texas.  The 
trustee  of  the  Master  Trust  is  Texas 
American  Bank — Fort  Worth,  N.A.  (the 
Trustee).  As  of  March  31, 1986,  the 
Master  Trust  had  assets  with  a  total  fair 
market  value  of  $39,895,713.  Investment 
decisions  on  behalf  of  the  Plans  are 
made  by  an  investment  committee  (the 
Committeee)  comprised  of  Jon  M. 
Bennett,  Ernest  Blank  (Blank)  and  David 
E.  Houseman,  each  of  whom  is  an  ofHcer 
of  Justin. 

2.  In  order  to  achieve  better 
diversi^cation  of  the  Plans'  assets,  the 
Committee  desires  that  the  Plans  invest 
in  real  property.  The  Committee 
proposes  that  the  Plans  purchase  certain 
commercial  real  property  (the  Property) 
from  Justin  and  is  requesting  an 
exemption  to  permit  such  purchase.  The 
Property  is  located  in  the  2900  block  of 
West  Seventh  Street  in  Fort  Worth, 
Texas  and  consists  of  twenty-eight  city 
lots,  a  total  of  180,000  square  feet.  The 
Property  formerly  housed  a  major 
automobile  dealership  and  is  improved 
with  showrooms,  offices,  repair  shops 
and  auxiliary  buildings.  The  Property 
consists  of  twtf  parcels:  (1)  Eight  city 
lots  on  the  north  side  of  Seventh  Street 
totalling  50,000  square  feet,  essentially 
unimproved  and  covered  with  asphalt 
paving;  and  (2)  twenty  city  lots  on  the 
south  side  of  Seventh  Street,  totalling 
130.000  square  feet,  improved  with 
several  structures.  Portions  of  the 
Property  are  currently  subject  to 
commercial  leases  (the  Leases)  and  are 
occupied  by  lessees  unrelated  to  Justin 
and  the  Plans.  Justin  purchased  the 
Property  from  unrelated  parties  on 
December  1. 1985  for  $4,564,785.  Justin 
represents  that  the  Property  is  not 
subject  to  any  mortgage.  The  Property 
was  appraised  by  G.  Lance  Wetherill, 
SRA  (Wetherill).  an  unrelated 
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professional  real  estate  appraiser  with 
Crosson  Dannis  Appraisers  of  Dallas. 
Texas,  who  found  that  as  of  May  14. 
1986  the  Property  had  a  fair  market 
value  of  $4,320,000.  The  Property  was 
also  appraised  by  J.R.  Kimball,  MAI  and 
Michael  O'Connell.  SRA.  unrelated 
professional  real  estate  appraisers  with 
the  firm  of  J.R.  Kimball,  Inc.  in  Forth 
Worth,  Texas,  who  found  that  as  of  June 
2. 1986  the  Property  had  a  fair  market 
value  of  $4,675,000.  It  is  proposed  that 
the  Plans  pay  Justin  cash  for  the 
Property  in  the  amount  of  the  Property's 
fair  market  value  according  to 
Wetherill's  appraisal,  less  six  percent 
representing  savings  in  real  estate 
commissions,  for  a  final  cash  purchase 
price  of  $4,0f0,800.  Justin  will  pay  all 
transfer  and  other  sales  costs  and 
expenses  arising  from  the  proposed 
transaction.  Ownership  interests  in  the 
Property  will  be  aUocated  among  the 
Plans  in  proportion  to  each  Plan's 
participation  in  the  Master  Trust. 

3.  The  Trustee  Has  accepted 
responsibility  as  an  independent 
fiduciary  on  behalf  of  the  Plans  to 
determine  whether  the  proposed 
transaction  is  in  the  best  interests  and 
protective  of  the  participants  and 
beneficiaries  of  the  Plan.  The  Trustee 
represents  that  it  has  substantial 
fiduciary  experience  under  the  Act  and 
that  it  is  sufficiently  independent  of 
Justin  to  act  as  an  independent  fiduciary 
on  behalf  of  the  Plan's  participants  and 
beneficiaries.  The  Trustee  has  total 
deposits  and  loans  to  Justin  constituting 
less  than  one  percent  of  the  Trustee's 
total  deposits  and  loans.  In  its  capacity 
as  trustee  or  other  fiduciary,  the  Trustee 
currently  holds  five  percent  of  the  total 
voting  stock  of  Justin,  but  the  Trustee 
owns  no  stock  of  Justin  for  its  own 
account.  One  director  of  the  Trustee. 
Blank,  is  also  an  officer  of  Justin  and  a 
member  of  the  Committee.  However, 
Blank  represents  that  he  has  not  and 
will  not  participate  in  the  proposed 
transaction  and  that  he  will  not  use  any 
authority,  control  or  influence  in  any 
manner  relating  to  the  proposed 
transaction.  The  Trustee  represents  that 
it  has  investigated,  reviewed  and 
analyzed  the  proposed  transaction 
extensively,  specifically  considering  the 
diversification  requirements  of  the  Act, 
the  liquidity  needs  of  the  Plans  and  the 
Property's  current  and  future  income 
and  appreciation  potentials.  The  Trustee 
has  determined  that  the  property 
features  significant  long-term 
appreciation  potential  due  to  its  location 
in  an  area  experiencing  growth  and 
redevelopment  and  its  close  proximity 
to  the  downtown  section  of  the  city.  The 
Trustee  notes  that  as  the  Plan's  sole 


investment  in  real  property,  which  will 
constitute  less  than  10.8  percent  of  the 
Plan's  total  assets,  the  Property  will 
contribute  diversification  to  the  Plan's 
assets.  The  Trustee  has  also  considered 
the  Leases  and  their  effect  on  the 
Property's  value  as  an  investment  for 
the  Plan.  Noting  that  the  Leases  will 
provide  revenue  for  the  Plan  while  the 
Committee  investigates  methods  of 
realizing  the  Property's  appreciation 
potential  for  the  Plan,  the  Trustee 
represents  that  the  Property's  long-term 
appreciation  potential  outweighs  any 
short-term  negative  consequences  of  the 
Leases.  In  conclusion,  the  "Trustee 
represents  that  the  Plans'  purchase  of 
the  Property  from  Justin  under  the  terms 
described  herein  wiU  be  in  the  best 
interests  and  protective  of  the 
participants  and  beneficiaries  of  the 
Plans. 

4.  In  summary,  the  appUcant 
represents  that  the  criteria  of  section 
408(a)  of  the  Act  are  satisfied  in  the 
proposed  transaction  for  the  following 
reasons:  (1)  The  interests  of  the  Plans 
are  represented  by  an  independent 
fiduciary,  the  Trustee,  which  has 
determined  that  the  proposed 
transaction  will  be  in  the  best  interests 
and  protective  of  the  participants  and 
beneficiaries  of  the  Plans;  (2)  The  Plans 
will  not  incur  any  sales  costs  or 
incidental  expenses  in  the  proposed 
transaction  and  will  realize  a  savings  of 
six  percent  in  the  purchase  price  due  to 
the  absence  of  a  brokerage  commission; 
and  (3)  The  Plans  will  pay  a  cash 
purchase  price  for  the  Property  based  on 
Wetherill's  appraisal  of  its  fair  market 
value,  which  is  the  lower  of  two 
unrelated  professional  valuations  of  the 
Property  obtained  by  Justin. 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Pottsville  Orthopedic  Assodates 
Pension  Plan  (the  Plan)  Located  in 
Pottsville.  Pennsylvania 

[Application  No.  D-6845J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a}, 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  b^  reason  of 
section  4975(c)(1)  (A)  througH  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
cash  sale  by  the  Plan  of  six  units  (the 


Units)  representing  limited  partnership 
interests  in  the  American  Rehab  Center- 
Pottsville  (the  Partnership)  to  Pottsville 
Orthopedic  Associates  (the  Employer), 
the  sponsor  of  the  Plan,  provided  that 
the  sales  price  is  the  higher  of  either  the 
fair  market  value  of  the  Units  or  the 
Plan's  total  costs  in  connection  with  the 
acquisition  and  holding  of  the  Units  at 
the  time  the  sale  is  consummated. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
which,  as  of  September  1, 1985,  had  14 
participants  and  total  net  assets  of 
$739,497.  The  trustees  of  the  Plan  are 
Landis  C.  Heistand,  M.D.  (Dr.  Heistand) 
and  Mary  N.  Heistand,  who  is  the  wife 
of  Dr.  Heistand  (the  Trustees).  The 
Trustees  are  the  decision-makers  with 
respect  to  Plan  investments.  Dr. 
Heistand  currently  owns  all  of  the  stock 
of  the  Employer.  "The  Employer  is  a 
Pennsylvania  professional  corporation 
engaged  in  the  practice  of  orthopedic 
medicine. 

2.  The  Partnership  is  a  Pennsylvania 
limited  partnership  with  its  principal 
place  of  business  located  at  Suite  210. 
Medical  Arts  Building,  890  Poplar 
Church  Road,  Camp  Hill,  Pennsylvania. 
The  Partnership  was  established  on 
April  9. 1985  in  order  to  conduct,  for 
profit,  a  comprehensive  outpatient 
rehabilitation  facility  in  the  Pottsville. 
Pennsylvania  area  (the  Pottsville 
CORF).  The  general  partner  of  the 
Partnership  is  American  Rehab.  Inc. 
(ARI).  which  has  its  main  office  at  Suite 
202,  Medical  Arts  Building,  890  Poplar 
Church  Road,  Camp  Hill,  Pennsylvania. 
The  Plan  purchased  the  Units  from  ARI 
on  September  16, 1985  for  $84,000  in 
cash  (i.e.  $14,000  for  each  of  the  six 
Units).  The  Plan  did  not  assume  any 
obligations  of  the  Partnership  as  a  result 
of  the  purchase  of  the  Units. 

The  applicant  represents  that  a  total 
of  35  Units  were  offered  for  sal^  by  ARI 
to  medical  doctors,  medical  professional 
corporations,  and  pension  plans 
sponsored  by  such  doctors  or 
corporations  in  the  Pottsville  area.>  The 
applicant  states  that  the  offering  was 
made  to  these  individuals  and  entities 
because  ARI  believed  that  the  Pottsville 
CORF  would  be  profitable  and  that 
medical  doctors  in  the  area  would  be 
more  inclined  to  refer  patients  to  the 
CORF  if  they,  or  their  corporations  or 
pension  plans,  had  an  interest  in  the 
CORF. 


■  In  this  proposm)  exemption  the  Department 
expressea  no  opinion  as  to  whether  the  acquisition 
and  holding  of  the  Units  violated  any  provision  of 
Part  4  of  Title  I  of  the  Act. 
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3.  The  Trustees  initially  decided  that 
the  Plan  should  purchase  the  Units 
because  the  Partnership's  Offering 
Circular  described  the  Units  as  a 
suitable  investment  for  a  pension  plan. 
The  applicant  states  that  no  parties  in 
interest  with  respect  to  the  Plan 
currently  own  any  of  the  Units.  The 
Trustees  now  believe  that  it  would  be  in 
the  Plan's  best  interest  to  sell  the  Units 
to  the  Employer. 

4.  The  Employer  proposes  to  purchase 
the  Units  from  the  Plan  for  cash  at  the 
higher  of  either  the  fair  market  value  of 
the  Units  or  the  Plan's  total  cash 
expenditure  in  connection  with  the 
acquisition  and  holding  of  the  Units.  In 
addition,  the  Plan  will  be  paid  interest 
on  its  investment  in  the  Units  at  an 
appropriate  rate. 

5.  Frank  W.  Jackson.  M.D.  (Dr. 
Jackson),  who  is  currently  the  President 
of  ARI  and  was  primarily  responsible 
for  organizing  the  Pottsville  CORF  has 
appraised  the  Units  and  has  determined 
that  the  fair  market  value  of  the  Units, 
as  of  October  7, 1986,  is  no  more  than 
$14,000  per  Unit,  or  $84,000  for  the  six 
Units  which  the  Plan  presently  holds. 
Dr.  Jackson  based  his  valuation  on  the 
following  factors:  (a)  Another  nearby 
CORF,  which  had  been  in  operation  for 
about  a  year,  was  not  profitable  even 
though  it  was  expected  to  be  so  and  is 
expected  to  be  profitable  in  the  future, 
(b)  the  Pottsville  CORF  has  not  yet 
begun  operations  and  will  not  do  so 
until  December  1986,  and  (c)  while  the 
Pottsville  CORF  might  be  expected  to  be 
profitable,  the  ultimate  market  for  the 
sale  of  the  Units  will  be  extremely 
narrow.  Dr.  Jackson  states  that  there 
have  been  no  sales  or  purchases  of  the 
Units  since  the  initial  offering  of  the 
Units.  Under  the  terms  of  the 
Partnership  Agreement,  the  Units  can  be 
sold  only  to  the  Partnership  or  the  other 
limited  partners  and  only  in  certain 
circumstances.  However,  ARI  has 
agreed  to  arrange  the  sale  of  the  Units 
by  the  Plan  to  the  Employer.  The  Plan 
will  not  incur  any  fees  or  other  expenses 
in  connection  with  the  proposed  sale. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  meet  the  statutory  criteria  of  section 
408(a)  of  the  Act  because:  (a)  The  sale 
will  be  a  one-time  transaction  for  cash; 
(b)  the  Plan  will  receive  the  greater  of 
either  the  fair  market  value  for  the  Units 
as  established  by  Dr.  Jackson,  an 
independent  appraiser,  or  the  original 
purchase  price  for  the  Units  paid  by  the 
Plan  plus  an  appropriate  rate  of  interest; 
and  (c)  the  Plan  will  not  pay  any 
commissions  or  other  expenses  in 
connection  with  the  sale. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department. 


telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Consolidated  Steel  and  Supply 
Company  Employees'  Retirement 
Income.  Savings  and  Stock  Investment 
Plan  (the  Plan)  Located  in  Elk  Grove 
Village.  IL 

(Application  No.  D-6877] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a).  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of  a 
parcel  of  unimproved  real  property  (the 
Property),  for  the  total  cash 
consideration  of  $280,000  to  J  and  J 
Investment  Company  (J  and  J),  a  party  in 
interest  with  respect  to  the  Plan, 
provided  this  amount  is  not  less  than 
fair  market  value  at  the  time  the 
transaction  is  consummated. 

Preamble 

This  proposed  exemption  is  requested 
in  an  application  filed  with  the 
Department  by  J  and  J.  The  application 
incorporates  by  reference  the  facts  and 
representations  contained  in  Exemption 
Application  No.  D-2732.  which 
comprised  the  record  underlying 
Prohibited  Transaction  Exemption  (Kit) 
82-98  (47  FR  26950,  June  22, 1982). 
Although  PTE  82-98  would  have 
permitted  the  cash  sale  of  the  Property 
by  the  Plan  to  J  and  J,  the  transaction 
was  never  consummated  due  to  high 
closing  costs  and  interest  rates  which 
made  the  purchase  economically 
infeasible  for  J  and  J.  In  consideration  of 
the  passage  of  time  and  certain  changed 
facts,  the  Department  has  determined 
that  it  would  be  appropriate  to 
repropose  the  requested  exemption  in  a 
form  which  reflects  these  factual 
changes. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  nine  participants  and  total  assets 
of  $1,460,030  as  of  September  30, 1985. 
Consolidated  Steel  and  Supply 
Company  (the  Employer)  is  the  sponsor 
of  the  Plan.  J  and  J  is  a  general 
partnership  in  which  Messrs.  Joseph  L. 
Straus  and  James  Cole  (Messrs,  Straus 
and  Cole)  are  equal  partners.  Messrs. 
Straus  and  Cole  together  own  100%  of 


the  stock  of  the  Employer  and  serve  as 
the  Plan  trustees.  They  are  also  the 
decision-makers  with  respect  to  Plan 
investments. 

2.  On  December  9, 1975,  the  Plan 
purchased  the  Property  from  Centex 
Industrial  Park,  an  unrelated  party,  for 
approximately  $81,000.  The  Property  is 
an  unimproved  parcel  of  land  consisting 
of  two  acres.  It  is  located  in  an 
industrial  park  at  1100  East  Devon,  Elk 
Grove  Village,  Illinois.  At  the  time  of 
acquisition,  Messrs.  Straus  and  Cole 
intended  that  the  Property  be  held  as  an 
investment  of  the  Plan  until  it 
substantially  appreciated  in  value  at 
which  time  it  would  be  sold. 

3.  On  October  1, 1984,  the  Plan  began 
leasing  a  portion  of  the  Property  for 
parking  purposes  to  Mapes  and  Sprowl. 
Ltd.,  an  unrelated  party,  for  a  monthly 
rental  of  $1,000.  The  lease  expires  on 
March  31. 1989  and  it  requires  the  lessee 
to  assume  all  utility  costs.  With  the 
exception  of  the  lease,  there  are  no  other 
encumbrances  on  the  Property.  In 
addition,  the  Property  has  never  been 
used  or  occupied  by  a  party  in  interest. 

Since  it  has  owned  the  Property,  the 
Plan  has  paid  real  estate  taxes  of 
approximately  $38,898.  It  has  not 
incurred  any  other  costs. 

4.  J  and  J  requests  an  exemption  in 
order  to  purchase  the  Property  from  the 
Plan.  J  and  J  owns  a  parcel  of  land  that 
is  adjacent  to  the  Property  which  it 
currently  leases  to  the  Employer. 
Subsequent  to  the  sale  of  the  Property,  J 
and  J  contemplates  leasing  the  Property 
to  the  Employer  for  certain  parking  and 
storage  uses  of  the  Elmployer. 

5.  The  sale  of  the  Property  will  be  for 
the  cash  sum  of  $280,000.  This  price  was 
determined  to  be  the  fair  market  value 
of  the  Property  as  of  August  15, 1986  by 
Mr.  Donald  A.  Engel  (Mr.  Engel),  M.A.L. 
an  independent  real  estate  appraiser 
from  Chicago,  Illinois.  In  addition  to 
appraising  the  Property,  Mr.  Engel 
represents  that  the  Property  has  no 
unique  value  to  J  and  J  or  the  Employer 
by  virtue  of  its  proximity  to  the  adjacent 
parcel  of  real  estate  owned  by  J  and  J. 
The  Plan  will  pay  no  sales  commissions 
or  other  fees  and  expenses  in 
connection  with  the  proposed  sale. 

8.  In  summary,  it  is  represented  that 
the  proposed  transaction  meets  the 
statutory  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because:  (a) 
The  sale  will  be  a  one-time  transaction 
for  cash;  (b)  the  sales  price  for  the 
Property  has  been  determined  by  an 
independent  appraiser,  (c)  the  Plan  will 
not  be  required  to  pay  any  real  estate 
fees  or  commissions  in  connection  with 
the  sale;  and  (d)  the  Plan  will  be  able  to 
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divest  itself  of  an  asset  producing  little 
income. 

For  Further  Information  Contact:  Ms. 
fan  D.  Broady  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

Pennfield  Precision  Machining,  Inc. 
Profit  Sharing  Plan  (the  Plan)  Located  in 
Sellersville,  Pennsylvania 

[Application  No.  D-«900| 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28,  1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a).  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plan  of 
certain  unimproved  real  property  (the 
Property)  to  John  F.  Matczak  (Matczak) 
and  Carl  F.  Tate  (Tate),  parties  in 
interest  with  respect  to  the  Plan; 
provided  that  such  sale  is  on  terms  not 
less  favorable  to  the  Plan  than  those 
which  the  Plan  could  obtain  in  an  arm's 
length  transaction  with  an  unrelated 
party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  109  participants  and  total  assets  of 
approximately  $480,000  as  of  August  13. 
1986.  The  Plan  is  sponsored  by  the 
Pennfield  Precision  Machining.  Inc.  (the 
Employer),  a  Pennsylvania  corporation 
which  is  a  precision  machine  shop.  The 
trustees  of  the  Plan  are  Matczak  and 
Tate,  who  are  both  also  officers  and 
shareholders  of  the  Employer. 

2.  Among  the  assets  of  the  Plan  is  the 
Property,  a  parcel  of  59.4  acres  of 
unimproved  land  located  in  rural 
Charleston  Township,  Tioga  County. 
Pennsylvania.  Deed  Book  359  page  438. 
The  Plan  purchased  the  Property  from 
an  unrelated  party  for  $29,000  cash  in 
1973.  There  are  no  encumbrances  on  the 
Property.  The  Property  adjoins  several 
parcels  owned  by  Matczak.  In  addition 
to  the  purchase  price,  the  Plan's  only 
other  expenditures  on  the  Property 
consist  of  the  expenses  related  to  the 
1973  purchase  totalling  $469.50,  real 
estate  taxes  of  approximately  $100  per 
year  and  appraisal  fees  of 
approximately  $75  per  year.  The 
Employer  represents  that  the  Property 
has  not  been  leased  to  or  used  by 
anyone  and  has  remained  vacant  and 
no-incoming  producing  during  the 


holding  period.  The  applicants  represent 
further  that  the  Plan  purchased  the 
Property  with  the  expectation  that  the 
Property  would  appreciate  substantially 
in  value.  However,  since  its  acquisition 
by  the  Plan,  the  Property  has  decreased 
in  value.  As  of  August  4. 1986,  the 
Property  had  a  fair  market  value  of 
$27,000.  according  to  John  H.  Miller,  P.E., 
GRI  Realtor  (Miller),  a  professional  real 
estate  appraiser  with  Homestead  Realty 
in  Mansfield,  Pennsylvania,  who 
represents  himself  to  be  independent  of 
an  unrelated  to  (he  Employer.  By  update 
of  October  28. 1986,  Miller  appraised  the 
Property  to  lack  any  special  value  to 
Matczak  as  adjoining  landowner. 

3.  In  order  to  provide  the  Plan  with 
liquidity  and  the  ability  to  invest  in 
income-producing  assets,  Matczak  and 
Tate  propose  to  purchase  the  Property 
from  the  Plan  and  are  requesting  an 
exemption  to  permit  such  purchase. 
Matczak  and  Tate  propose  to  pay  the 
Plan  cash  for  the  Property  in  the  amount 
of  the  greater  of  its  fair  market  value  as 
of  the  date  of  sale  or  the  price  originally 
paid  by  the  Plan  plus  all  expenses  over 
and  above  the  original  purchase  price 
paid  by  the  Plan,  in  connection  with  the 
acquisition  and  holding  of  the  Property, 
including,  but  not  limited  to  1973  closing 
expenses,  taxes,  appraisal  fees,  and 
maintenance  expenses.  The  Plan  will 
incur  no  costs  with  respect  to  the 
proposed  transaction. 

4.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (a) 
The  proposed  sale  of  the  Property  will 
be  a  one-time  transaction  for  cash;  (b) 
The  Plan  will  be  reimbursed  for  all 
expenses  it  has  incurred  in  connection 
with  the  acquisition  and  holding  of  the 
Property;  (c)  The  proposed  transaction 
will  enable  the  investment  of  the  cash 
proceeds  of  the  proposed  sale  in 
income-producting  assets;  and  (d)  No 
expenses  will  be  incurred  by  the  Plan 
with  respect  to  the  proposed  sale. 

For  Further  Information  Contact: 
Betsy  Scott  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 


responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  ISth  day  of 
December  1986. 
Elliot  1.  Daniel. 

Associate  Director  for  Regulations  and 
Interpretations.  Pension  and  We/fare  Benefits 
Administration,  U.S.  Department  of  Labor. 

|FR  Doc.  86-28833  Filed  12-22-86:  8:45  am) 
HLLMQCOOC  4S10-2V-M 


[  Prohibited  Transaction  Exemption  86-144; 
Exemption  Application  No.  D-1918  at  al.] 

Grant  of  Individual  Exemptions; 
Trammell  Crow  Co.  et  al. 

AOENCV:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

action:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
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Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Trammell  Crow  Company.  Inc. 
Employees  Profit  Sharing  Plan  and  Tfust 
(the  Plan)  Located  in  Dallas.  TX 

(Prohibited  Transaction  Exemption  86-144; 
Exemption  Application  No.  D-1918] 

Exemption 

Section  I — Specific  Exemption  Involving 
Disposition  of  Pre-ERISA  Real  Estate 
Investments  to  Parties  in  Interest 

The  restrictions  of  section  406(a), 
406(b)(1).  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 


by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  to  parties  in  interest  with 
respect  to  the  Plan  (Parties  in  Interest) 
of  any  or  all  of  certain  real  estate 
invesbnents  (the  Pre-ERISA  Real  Estate 
Investments),  including  certain  parcels 
of  improved  real  property  (the  Improved 
Real  Property)  directly  held  by  the  Plan, 
the  imdivided  interests  in  real  estate 
(the  Undivided  Interests),  and 
partnership  interests  (the  Partnership 
Interests)  owned  by  the  Plan,  if  the 
following  conditions  are  met; 

(a)  The  sales  price  is  the  fair  market 
value  as  determined  by  an  independent 
qualified  appraiser;  and 

(b)  The  conditions  as  set  forth  below 
in  Section  III  of  this  exemption  are  met. 

Section  II — Specific  Exemption  for 
Transactions  Involving  Reinvestments 
in  Parties  in  Interest 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply 
to  reinvestments  (the  Reinvestments)  by 
the  Plan  in,  including  any  capital 
contributions  (the  Capital  Contributions) 
by  the  Plan  to,  the  Pre-ERISA  Real 
Estate  Investments,  which  are  or 
become  Parties  in  Interest  with  respect 
to  the  Plan  under  section  3(14)  of  the  Act 
and  section  4975(e)(1)  of  the  Code,  if  the 
following  conditions  are  met: 

(a)  Any  Capital  Contributions  made 
by  the  Plan  represent  an  equity 
investment  and  are  in  proportion  to  the 
Plan's  existing  equity  ownership  interest 
in  any  of  the  partnerships  (the 
Partnerships)  in  which  Uie  Plan  owns 
Partnership  Interests  or  in  other  entities 
which  comprise  the  Pre-ERISA  Real 
Estate  Investments;  and 

(b)  The  conditions  set  forth  in  Section 
in  of  this  exemption  are  met. 

Section  ni — General  Conditions 

(a)  An  independent  qualified  real 
estate  investment  manager  (the 
Independent  Qualified  Real  Estate 
Investment  Manager)  for  the  Plan  who 
may  not  be  removed  except  for  "good 
cause,"  reviews  and  approves  or 
initiates  such  transactions; 

(b)  At  the  time  such  transactions  are 
entered  into  by  the  Plan,  the  terms  of  the 
transactions  are  not  less  favorable  to 
the  Plan  than  the  terms  generally 

^available  in  arm's  length  transactions 
between  unrelated  parties; 

(c)  The  total  amount  of  the 
Reinvestments  (including  any  Capital 
Contributions)  made  by  the  Plan  with 
respect  to  Pre-PRISA  Real  Estate 
Investments  throughout  the  term  of  this 
proposed  exemption,  do  not  exceed  the 


greater  of  four  million  dollars 
($4,000,000)  or  an  amount  equal  to 
twenty  percent  (20%)  of  the  value  of  the 
Plan's  Pre-ERISA  Real  Estate 
Investments,  as  determined  on 
December  31, 1986; 

(d)  Subject  to  review  by  the 
Independent  Qualified  Real  Estate 
Investment  Manager,  at  least  eighty 
percent  (80%)  of  the  investment 
proceeds  (the  Investment  Proceeds)  of 
the  Plan  will  be  invested  in  non-real 
estate  related  investments  (the  non-Real 
Estate  Related  Investments): 

(e)  The  Plan  will  not  be  subject  to 
discrimination  with  respect  to  its  ability 
to  make  (or  forebear  from  making) 
Reinvestments  or  Capital  Contributions 
in  a  maimer  and  to  the  extent  available 
to  ail  partners  who  invest  on  the  same 
terms  as  the  Plan  in  the  Partnerships; 

(f)  The  Plan  does  not  invest  in  any 
new  Partnership  Interests; 

(g)  The  Plan  does  not  purchase  any 
additional  common  or  preferred  shares 
of  stock  in  Trammell  Crow  Company 
Employees  Inc.  (Employee's  Inc.). 
However,  Employee's  Inc.  may  invest 
the  internally  generated  profits  of 
Employee's  Inc.  (the  Internally 
Generated  Profits)  in  the  purchase  of 
interests  in  newly  formed  Partnerships; 

[h)  The  Plan  does  not  purchase  stock 
or  any  ownership  interest  in  any 
corporation,  partnership,  or  other  entity 
directly  or  indirectly  thix)ugh  one  or 
more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  Trammell  Crow  Company  (TCC), 
Trammell  Crow  Partners,  Ltd.  (TCP),  or 
any  partner  of  TCP,  which  entity 
engages  in  the  ownership  and 
development  of  real  estate  through  the 
purchase  of  interests  in  commercial  real 
estate;  and 

(i)  The  trustees  of  the  Plan  (the 
Trustees]  maintain,  for  a  period  ending 
three  years  after  the  term  of  this 
exemption,  records  and  all  docimients 
necessary  to  enable  the  persons 
described  below  in  paragraph  (a)  of  this 
section  III  (i)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  Specifically,  these  records  and 
documents  shall  include  but  not  be 
limited  to;  (1)  Written  minutes  of  all 
meetings  in  which  the  Independent 
Qualified  Real  Estate  Investment 
Manager  takes  part  which  include  an 
explanation  as  to  why  decisions  were 
made  by  the  Independent  Qualified  Real 
Estate  Investment  Manager  with  respect 
to  all  transactions  under  his 
responsibility;  and  (2)  records  which 
will  permit  identification  of  the  assets 
owned  by  Employee's  Inc..  and  the 
Plan's  proportionate  interest  therein. 
However,  (1)  a  prohibited  transaction 
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will  not  be  considered  to  have  occurred 
if.  due  to  circumstances  beyond  the 
control  of  the  applicants,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
period  ending  three  years  after  the  term 
of  this  exemption,  and  (2)  no  Parties  in 
Interest  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act.  or  to  the  taxes 
1     imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(a)  below. 

(a)(1)  Except  as  provided  in  section  (2) 
of  this  paragraph  (a)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act  the  records  referred  to  in 
paragraph  (i)  of  this  section  111  are 
unconditionally  available  at  the  office  of 
the  Trustees  for  examination  during 
normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(B)  Any  Hduciary  of  the  Plan  and/or 
the  Independent  Qualifled  Real  Estate 
Investment  Manager  of  the  Plan  and  any 
duly  authorized  employee  or 
representative  of  such  fiduciary  or 
Independent  Qualified  Real  Estate 
Investment  Manager 

(C)  TCC  or  any  duly  authorized 
employee  or  representative  of  TCC;  and 

(D)  Any  participant  or  beneficiary  of 
the  Plan  or  any  duly  authorized 
employee  or  representative  of  such 
participant  or  beneflciary. 

(a)(2)  None  of  the  persons  described 
in  subparagraphs  (B)  through  (D)  of  this 
paragraph  (a)  shall  be  authorized  to 
examine  trade  secrets  of  the  applicants, 
or  commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  FV — Definitions 

For  the  purposes  of  this  exemption: 

(a)  "Affiliates"  of  TCC  include— 
(1  j  Any  of  the  owners  of  TCC; 

(2)  TCP  or  any  partner  of  TCP; 

(3)  Any  management  company  under 
TCC  control  which  provides  services  to 
the  Partnerships;  or 

(4)  Any  TCC  sponsored  entity 
(including  the  Partnerships]  which  is 
involved  in  commercial  real  estate 
development  and  is  not  a  publicly  held 
organization. 

(b)  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

(c)  "Good  cause"  means  any  act  or 
refusal  to  act  in  such  a  manner  that  the 
consequence  thereof  will: 

(1)  Be  a  violation  of  any  significant 
duty  or  obligation  imposed  on  him  as  the 


Independent  Qualified  Real  Estate 
Investment  Manager  of  the  Plan;  or 

(2)  Result  in  material  and  substantial 
harm  or  damage  to  the  Plan  or  its  assets 
or  result  in  any  consequence  which  is 
adverse  to  the  best  interests  of  the  IHan 
participants  and  beneficiaries;  or 

(3)  Be  the  inability  of  the  Independent 
Qualified  Real  Estate  Investment 
Manager  to  perform  his  usual  duties  in 
the  normal  course  of  affairs  because  of 
any  physical,  mental,  disability,  or  other 
condition. 

(d)  "Independent  Qualified  Real 
Estate  Investment  Manager"  means  a 
fiduciary  who  has  acknowledged  in 
writing  that  he  is  a  fiduciary  with 
respect  to  the  Plan  and  is  qualified  to 
serve  with  respect  to  the  real  estate 
transactions  described  herein  and  in  the 
notice  of  proposed  exemption.  The 
Independent  Qualified  Real  Estate 
Investment  Manager  will  have  the 
power  to  engage  in  any  transaction 
related  to  the  holding  and  disposition  of 
the  Pre-ERISA  Real  Estate  Investments, 
including  sufficient  control  to  enable 
him  to  discharge  his  responsibility  with 
respect  to  the  management  and 
disposition  of  all  of  the  Pre-ERISA  Real 
Estate  Investments  of  the  Plan.  The 
Independent  Qualified  Real  Estate 
Investment  Manager  will  be 
independent  in  that  he  is  not  an  owner, 
director,  or  employee  of  TCC  or  of  any 
of  the  Affiliates  of  TCC.  as  defined  in 
Section  rV(a).  Also,  he  will  earn  no  more 
than  5%  of  his  gross  income  during  any 
calendar  year  in  the  form  of  direct  or 
indirect  compensation,  fees,  or 
payments  for  services  in  an  advisory 
capacity  to  TCC  or  any  of  the  Affiliates 
(including  his  duties  as  the  Independent 
Qualified  Real  Estate  Investment 
Manager  for  the  Plan). 

(e)  "Internally  Generated  Profits" 
means  income  minus  expenses  plus 
depreciation  and  other  non-cash  charges 
deducted  in  determining  such  net  profit 
plus  other  cash  amounts  in  excess  of 
reasonable  corporate  needs  as 
determined  by  the  Board  of  Directors  of 
Employee's  Inc..  minus  amounts 
distributed  to  the  Plan  as  a  shareholder. 

(f)  "Investment  Proceeds"  means 
contributions  to  the  Plan  by  TCC.  plus 
net  cash  income,  plus  net  disposition 
proceeds  derived  from  all  Plan  assets 
(including  net  proceeds  from  the 
disposition  of  all  of  the  Pre-ERISA  Real 
Estate  Investments  and  distributions  to 
the  Plan  from  Employee's  Inc.). 

(g)  "Parties  in  Interest"  means  persons 
as  defined  by  section  3(14)  of  the  Act. 

(h)  "Partnership  Interests"  means  any 
general  or  limited  partnership  interest 
owned  by  the  Plan  in  real  estate 
Partnerships  that  are  conceived  and 
sponsored  by  TCC; 


(i)  "Pre-ERISA  Real  Estate 
Investments"  means  the  Improved  Real 
Property,  the  Undivided  Interests,  and 
the  Partnership  Interests  which  the  Plan 
either  purchased,  or  incurred  a  binding 
obligation  to  purchase,  prior  to  the 
effective  date  of  the  Act. 

(j)  "Real  Estate  Related  Investments" 
means  any  interests  in  unimproved  or 
improved  real  property,  undivided 
interests  in  real  property,  and 
partnership  interests  in  partnerships 
which  own  real  property. 

Temporary  Natiire  of  Exemption 

The  Department  has  determined  that 
the  exemption  will  be  temporary  in 
nature  and.  unless  extended  pursuant  to 
timely  application  made  following 
substantial  compliance  with  the  real 
estate  divestiture  and  diversification 
program  described  in  the  notice  of  the 
proposed  exemption,  will  expire  on  the 
earlier  of  (i)  ten  years  from  its  effective 
date  or  (ii)  upon  the  disposition  of  all 
properties  and  interests  subject  to  the 
exemption  and  the  initial  investment  of 
all  proceeds  pursuant  to  the  exemption. 

Effective  Date 

This  exemption  will  be  effective  on 
the  date  of  publication  of  the  grant  of 
this  exemption  in  the  Federal  Register 
and  will  expire  on  the  earlier  of  (i)  ten 
(10)  years  from  its  effective  date  or  (ii) 
upon  the  disposition  of  all  properties 
and  interests  subject  to  the  exemption 
and  the  initial  investment  of  all 
proceeds  pursuant  to  the  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  14, 1986  at  51  FR  38613. 

For  Further  Information  Contact: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-6196.  (This  is  not  a 
toll-free  number.) 

Additional  Sectuities  Benefit  Fund  (the 
Fund)  and  Plumbers  Local  Union  No.  1 
of  Brooldyn  and  Queens  (the  Union) 
Located  in  Howard  Beach,  NY 

[Prohibited  Transaction  Exemption  88-145; 
Exemption  Application  No.  D--6308] 

Exemption 

The  restrictions  of  section  406(a)  and 
40e(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  loan  of 
$575,672  by  the  Fund  to  the  Union 
provided  that  the  terms  of  such  loan  are 
as  favorable  to  the  Fund  as  those 
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obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

Effective  Date:  August  26, 1985. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  12, 1986  at  51  FR  32549. 

For  Further  Information  Contact:  Ms. 
Linda  M.  Hamiltion  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

West  End  Studios.  Inc..  Aspen  Graphics. 
Inc.  Profit  Sharing  Plan  (the  Plan) 
Located  in  Los  Angeles.  CA 

I  Prohibited  Transaction  Exemption  86-146: 
Exemption  Applicalion  No.  D-^70| 

Exemption  \ 

I     The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
sections  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  for  cash  of  certain  real  property 
(the  Real  Property)  to  Aspen  Graphics, 
Inc.,  the  Plan  sponsor  (the  Plan 
Sponsor),  and  to  the  assumption  by  the 
Plan  Sponsor  of  all  obligations  under  an 
existing  trust  deed  on  the  Real  Property, 
provided  that  the  price  received  for  the 
Real  Property  is  not  less  than  the  greater 
of  its  fair  market  value  on  the  date  of 
sale  or  the  price  originally  paid  by  the 
Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  10, 1986  at  51  FR  36498. 

For  Further  Information  Contact: 
Joseph  L.  Roberts  III  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Neurological  Associates  of  Tulsa.  Inc. 
Profit  Sharing  Plan  (the  Plan)  Located  in 
Tulsa,  OK 

(Prohibited  Transaction  Exemption  86-147; 
Exemption  Application  No.  D-6632| 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
sections  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  by  Dr.  Michael ).  Haugh  (Dr. 
Haugh)  of  an  interest  (the  Interest)  in 
certain  real  property,  for  $70,000,  to  Dr. 
Haugh's  individual  account  in  the  Plan, 
provided  the  amount  paid  for  the 
Interest  is  not  greater  than  its  fair 


market  value  at  the  time  the  transaction 
is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  31, 1986  at  51  FR  39821. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC,  this  18th  day  of 
December  1986. 

Elliot  I.  Daniel. 

Associate  Director  for  Regulations  and 
Interpretations,  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor 
|FR  Doc.  86-28834  Filed  12-22-86;  8:45  am] 
BILUNG  CODE  4510-29-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Meeting;  National  Council  on  the  Arts; 
Media  Arts  Advisory  Panel  (AFI 
Section) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (AFI  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  January  6, 1987,  from  9:00  a.m.- 
5:30  p.m.  and  on  January  7, 1987,  from 
9:00  a.m.-l:00  p.m.  in  room  716  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistanceuinder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  pubic  pursuant  to 
subsections  (c)  (4),  (6)  and  [9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 

John  H.  Claik. 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
December  17. 1986. 

[FR  Dec.  86-28722  Filed  12-22-86;  8:45  am) 

BIUJNG  CODE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Information, 
Rol>otics,  and  Intelligence  Systems 
(IRIS);  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Information,  Robotics,  and  Intelligent 
Systems  (IRIS). 

Date  and  time:  January  8. 1987  8:30  A.M.  to 
5:30  P.M.;  January  9,  1987  8:30  A.M.  to  3:30 
P.M. 

Place:  Room  1243,  National  Science 
Foundation.  1800  G  Street,  NW.,  Washington, 
DC  20550. 
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Type  of  meeting:  All  Open — January  8, 
1987—9:00  A.M.  to  5:30  P.M.;  January  9, 
1987—9:00  A.M.  to  3:30  P.M. 

Contact  person:  Dr.  Y.T.  Chien,  Acting 
Division  Director,  Division  of  Information, 
Robotics,  and  Intelligent  Systems,  Room  310, 
National  Science  Foundation.  1800  G  Street, 
NW..  Washington.  DC,  20550.  Telephone: 
202/357-9572.  Anyone  planning  to  attend  this 
meeting  should  notify  Dr.  Chien  no  later  than 


December  31, 1988. 


> 


Purpose  of  committee:  To  provide  advice 
and  recommendations  concerning  support  of 
research  in  Information.  Robotics,  and 
Intelligent  Systems. 

Summary  minutes:  May  be  obtained  from 
the  contact  person  at  the  above  address. 

Agenda 

Thursday,  January  ft  1987 

•  Remarks  by  Director,  NSF. 

•  Status  and  Plans  of  CISE  Directorate. 

•  Overview  of  the  Division. 

•  Presentations  by  Representatives  from 
other  Federal  Agencies  on  activities  related 
to  IRIS. 

•  Presentations  and  discussion  on 
industrial  research  and  technology  transfer  in 
areas  related  to  IRIS. 

•  Program  Review  and  Discussion. 

Friday,  January  9,  1987 

•  Discussion  of  long-range  plans,  issues, 
and  concerns. 

•  Subcommittee  meetings  on  developing  a 
research  agenda  and  action  plans  for  IRIS 
programs. 

•  Subcommittee  reports  and  summary. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 
December  18. 1986. 

(FR  Doc.  86-28751  Filed  12-22-86;  8:45  am] 
HLUNQ  CODE  7555-01-M 


Population  Biotogy  and  Ptiysiology 
Ecology  Advisory  Panel;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Population 
Biology  and  Physiological  Ecology. 

Date  and  Time:  January  15  &  16. 1987 — 8:30 
a.m.to  5:00  p.m.  each  day. 

Place:  Room  643.  National  Science 
Foundation.  1800  G  Street,  NW.,  Washington, 
DC  20550.  -^ 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  L.  Brooks,  Acting 
Program  Director.  Population  Biology  and 
Physiological  Ecology  (202)  357-7332,  Room 
215,  National  Science  Foundation, 
Washington.  DC  20550. 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  population  biology  and 
physiological  ecology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 


or  confidential  nature,  including  technical 
information:  flnancial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

December  18, 1986. 

(FR  Doc.  86-28753  Filed  12-22-86:  8:45  am] 

BILUMO  CODE  7S55-01-M 


NUCLEAR  REGUUMORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  full  Committee,  the 
following  preliminary  schedule  is 
published  to  reflect  the  cuirent  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  November  20. 1986 
(51  FR  42026).  Those  meetings  which  are 
definitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more]  prior  to  the  meeting.  It  is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk  (*)  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  a.m.  and 
Subcommittee  meetings  usually  begin  at 
8:30  a.m.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
pubhshed  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the  January 
1987  ACRS  full  Committee  meeting  can 
be  obtained  by  a  prepaid  telephone  call 
to  the  Office  of  the  Executive  Director  of 
the  Committee  (telephone:  202/634-3265, 
ATTN:  Barbara  Jo  White]  between  8:15 
a.m.  and  5:00  p.m..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Joint  General  Electric  Reactors 
fABWRJ/Safety  Philosophy, 
Technology,  and  Criteria,  January  7, 
1987,  Washington,  DC.  The  GE  Reactors 
Subcommittee  will  begin  its  review  of 
the  ABWR.  This  will  be  a  preliminary 
session  to  explore  the  status  of  this 
project  and  to  be  briefed  on  e^orts 
regarding  a  licensing  basis  agreement 
between  GE  and  the  NRC.  A  current 
description  of  the  ABWR  is  sought  as 


well  as  schedules  from  GE  and  the  Staff. 
The  SPTC  Subcommittee  will  review  the 
status  of  the  NRC  Staffs  work  on  the 
Safety  Goal  Policy  on  USI  A-17, 
"Systems  Interactions  on  Nuclear  Power 
Plants,"  and  on  steam  generator  overfill. 

Regulatory  Policies  and  Practices, 
January  14, 1987,  Washington,  DC.  The 
Subcommittee  will  begin  its  current 
review  of  the  nuclear  plant  regulatory 
process. 

Metal  Components,  January  15  and/or 
16, 1987.  Washington.  DC.  The 
Subcommittee  will:  (1)  Hear  a  report  of 
the  Whipjet  program  (application  of 
broad  scope  GDC-4  criteria]  as  applied 
to  a  lead  plant,  Beaver  Valley  Unit  2,  (2) 
review  public  comments  on  NUREG- 
0313,  Revision  2  (long  range  fix  for 
BWR-IGSCC  problems],  (3]  discuss 
component  support  margins  as  a  result 
of  proposed  modifications  to  GDC-4, 
and  (4)  other  related  matters,  i.e.,  Surry 
feedwater  suction  piping  failure. 

Standardization  of  Nuclear  Facilities, 
January  21, 1987,  Washington,  DC.  The 
Subcommittee  will  relview  the  NRC 
evaluation  of  Chapter  I  ("Overall 
Requirements"]  of  the  EPRl  Advanced 
Light  Water  Reactor  Program. 

Structural  Engineering,  January  21 
and  22, 1987,  Albuquerque,  NM.  The 
Subcommittee  will  review  the  NRC 
safety  research  programs  on 
containment  integrity  and  Category  I 
structures,  and  visit  the  contractor's  test 
facilities. 

Decay  Heat  Removal  Systems 
(tentative),  January  22, 1987, 
Washington,  DC.  The  Subcommittee  will 
continue  its  review  of  the  NRR 
Resolution  Position  for  USI  A-45. 

Joint  Occupational  and 
Environmental  Protection  Systems/ 
Severe  Accidents /Seabrook,  January  27, 
1987.  Washington,  DC.  The 
Subcommittee  will  review  Brookhaven 
National  Laboratory's  Draft  report  of  the 
Seabrook  Emergency  Planning 
Sensitivity  Study. 

Advanced  Reactor  Designs,  February 
4, 1987.  Washington.  DC.  TT»e 
Subcommittee  will  review  DOE 
advanced  non-LWR  designs  regarding 
the  use  of  proven  technology  and 
standardization. 

Waste  Management,  February  12  and 
13, 1987,  Washington,  DC.  The 
Subcommittee  will  review  several 
pertinent  nuclear  waste  management 
topics,  which  are  to  be  determined 
during  an  agenda  planning  session  with 
the  NMSS  and  RES  Staffs  on  January  21. 
1987. 

Human  Factors,  February  18, 1987, 
Washington,  DC.  The  Subcommittee  will 
review  "Safety  Conscience"  concept  at 
utilities. 
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AC/DC  Power  Systems  Reliability, 
Date  to  be  determined  (February/ 
March],  Washington,  DC.  The 
Subcommittee  will  review  the  proposed 
Station  Blackout  rule. 

Regional  and  IS-E  Programs,  Date  to 
be  determined  (mid-March], 
Washington.  DC.  The  Subcommittee  will 
continue  its  review  of  the  activities  of 
the  Office  of  Inspection  and 
Enforcement. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined  (2-day  meeting, 
March/April],  INEL,  Idaho  Falls,  ID.  The 
Subcommittee  will  review:  (1)  the  Final 
ECCS  Rule  and  associated 
documentation,  and  (2)  TIC  activities  at 
INEL. 

Seabrook  Unit  1,  Date  to  be 
determined.  Washington.  DC.  The 
Subcommittee  will  review  the 
application  for  a  full  power  operating 
license  for  Seabrook  Unit  1. 

Regional  and  I&E  Programs.  Date  to 
be  determined  (May),  Region  IV, 
Arlington,  TX.  The  Subcommittee  will 
continue  its  review  of  the  activities 
under  the  control  of  the  Region  IV 
Office. 

ACRS  Full  Committee  Meeting 

January  8-10, 1987:  Items  are 
tentatively  scheduled. 

*A.  Meeting  with  NRC  Executive 
Director  for  Operations — Briefing 
regarding  proposed  NRC  staff 
reorganization.  i 

*B.  Safety  Goal  Policy 
Implementation — Briefing  regarding 
proposed  NRC  implementation  plan  for 
Commission  Safe^  Goal  policy. 

*C.  Meeting  with  NRC 
Commissioners — Discuss  topics  for 
future  meeting  with  NRC 
Commissioners. 

*D.  Systems  Interactions — Discuss 
proposed  resolution  of  USI  A-47, 
Systems  Interactions  in  Nuclear  Plants. 

*E.  Improved  Light-  Water  Reactors — 
Discuss  proposed  ACRS  comments  and 
recommendations  regarding  the 
characteristrics  of  improved  light-water 
reactors. 

F.  Appointment  of  New  ACRS 
members  (Closed)— Diacusa  candidates 
for  appointment  to  the  Committee. 

*G.  NRC  Safety  Research  Program 
(tentative) — Discuss  proposed  ACRS 
comments  and  recommendations 
regarding  the  proposed  NRC  Safety 
Research  Program  for  FY  1988  and  1989. 

*H.  Meeting  with  Director  of  NRC 
Office  of  Reactor  Regulation — Discuss 
topics  of  mutual  interest. 

*I.  Suppression  Pool  Bypass — Briefing 
and  discussion  of  priority  for  resolution 
of  Generic  Issue  61-SRV  Discharge  Line 
Break  in  the  Airspace  of  the  Suppression 


Pool  for  Mark  I  and  Mark  II 
containments. 

*].  ACRS  Subcommittee  Activities — 
Briefing  and  status  reports  of  ACRS 
subcommittee  activities  regarding  safety 
related  matters  including  seismic 
reevaluation  of  the  Diablo  Canyon 
Nuclear  Plant,  activities  of  NRC  regional 
offices,  performance  of  solid  state 
devices  in  instrument  and  control 
systems,  severe  accident  independent 
plant  evaluations  (IPE's],  and  TVA 
management  problems. 

*K.  Future  Activities — Discuss 
anticipated  subcommittee  activities  and 
items  proposed  for  full  Conmiittee 
consideration. 

February  5-7, 1987 — Agenda  to  be 
announced. 

March  5-7, 1987 — Agenda  to  be 
announced. 

Dated:  December  17, 1986. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  86-28818  Filed  12-22-86:  8:45  am] 

BNJJNG  CODE  7SM>-01-M 


[Docket  No.  50-334] 

Duquesne  Light  Co.,  Beaver  Valley 
Generating  Station  Unit  1;  Issuance  of 
Environmental  Assessment  and 
Finding  of  no  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
66,  issued  to  Duquesne  Light  Company 
(the  licensee),  for  operation  of  the 
Beaver  Valley  Power  Station,  Unit  1 
(BVPS-1),  located  in  Shippingport, 
Beaver  County,  Pennsylvania. 

Identification  of  Proposed  Action 

The  amendment  would  consist  of 
changes  to  the  operating  license 
authorizing  an  extension  to  the 
expiration  date  for  the  BVPS-1 
Operating  License  DPR-66  from  June  25. 
2010  to  January  29,  2016. 

The  amendment  to  the  license  is 
responsive  to  the  licensee's  application 
dated  November  7, 1985.  The  NRC  staff 
has  prepared  an  environmental 
assessment  of  the  proposed  action, 
dated  December  17, 1986. 

Summary  of  Environmental  Assessment 

The  NRC  staff  has  reviewed  the 
potential  environmental  impact  of  the 
proposed  change  in  the  expiration  date 
of  the  Operating  License  for  BVPS-1. 
The  staff  considered  previous 
environmental  studies,  including  the 
"Final  Environmental  Statement"  for 
BVPS-1  dated  July  1973,  and  documents 
submitted  by  Duquesne  Light  Company 


to  support  licensing  of  Beaver  Valley 
Power  Station,  Unit  2. 

Radiological  Impacts 

The  population  in  the  vicinity  of 
BVPS-1  has  decreased  slightly  and  the 
site  requirements  of  10  CFR  Part  100  are 
still  met  with  regard  to  exclusion  area 
boundary,  low  population  zone,  and 
nearest  population  center  distances.  The 
proposed  additional  years  of  reactor 
operation  do  not  increase  the  annual 
public  risk  from  reactor  operation. 

With  regard  to  normal  plant 
operation,  the  licensee  complies  with 
NRC  guidance  and  requirements  for 
keeping  radiation  exposures  "as  low  as 
is  reasonably  achievable"  (ALARA]  for 
occupational  exposures  and  for 
radioactivity  in  effluents.  The  licensee 
will  continue  to  comply  with  these 
requirements  during  any  additional 
years  of  facility  operation  and  also 
apply  advanced  technology  when 
available  and  appropriate. 

Non-Radiological  Impacts 

The  NRC  review  identified  no 
additional  degradation  of  the  habitat 
surrounding  BVPS-1  with  regard  to 
indigenous  plant  and  animal  species  for 
the  additional  years  of  facility 
operation.  In  addition,  the  National 
Pollutant  Discharge  Elimination  System 
permit,  administered  by  the 
Environmental  Protection  Agency, 
provides  additional  environmental 
protection. 

Finding  of  no  Significant  Impact 

The  staff  has  reviewed  the  proposed 
change  to  the  expiration  date  of  the 
BVPS-1  Facility  Operating  License 
relative  to  the  requirements  set  forth  in 
10  CFR  Part  51.  Based  upon  the 
environmental  assessment,  the  staff 
concluded  that  there  are  no  significant 
radiological  or  nonradiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendment 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
'Therefore,  the  staff  has  determined, 
pursuant  to  10  CFR  51.31,  not  to  prepare 
an  environmental  impact  statement  for 
the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  7, 1985,  (2) 
the  Final  Environmental  Statement 
Relating  to  Operation  of  Beaver  Valley 
Power  Station  Unit  1,  issued  July  1973, 
and  (3)  the  Environmental  Assessment 
dated  December  17, 1986.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  20555  and  at  the  B.F. 
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Jones  Memorial  Library,  663  Franklin 
Avenue,  Aliquippa,  Pennsylvania  15001. 

Dated  at  Bethesda,  Maryland,  this  17th  day 
of  December  1986. 

For  the  Nuclear  Regulatory  Commission. 
Leatw  S.  Rubenstein, 

Director.  Project  Directorate  *2.  Division  of 
PWR  Licensing-A. 

[FR  Doc.  86-28814  Filed  12-22-86:  8:45  am] 
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(Docket  No.  50-4611 

Illinois  Power  Co.,  Clinton  Power 
Station,  Unit  No.  1;  Environmental 
Assessment  and  Finding  of  no 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  plans  to 
issue  an  amendment  to  an  exemption 
from  certain  requirements  of  10  CFR 
Part  50  to  the  Illinois  Power  Company 
(the  Licensee)  for  the  Clinton  Power 
Station.  Unit  No.  1.  (the  facility)  located 
in  DeWitt  County,  Illinois. 

Environmental  Assessment 

Deferral  of  Preoperational  Test  Related 
to  a  Portion  of  the  Fuel  Handling  System 

Identification  of  Proposed  Action:  The 
proposed  action  would  extend  the 
duration  of  an  exemption,  which  permits 
the  licensee  to  defer  completion  of  that 
portion  of  the  preoperational  test  for  the 
fuel  handling  system  related  to  the 
transfer  of  fuel  bundles  under  wet 
loading  conditions. 

The  Code  of  Federal  Regulations,  Title 
10,  Part  50,  (10  CFR  Part  50)  Appendix  A, 
General  Design  Criterion  (GDC)  61 
requires,  in  part,  that  the  fuel  handling 
system  be  designed  to  prevent 
significant  reduction  in  fuel  storage 
coolant  inventory  under  accident 
conditions. 

By  letter  dated  March  12, 1986,  the 
hcensee  requested  authorization  to  defer 
that  portion  of  the  fuel  handling  system 
preoperational  test  related  to  the 
transfer  of  fuel  bundles  under  wet 
conditions  until  prior  to  exceeding  five 
percent  of  rated  power.  Additionally,  in 
a  letter  dated  March  27, 1986,  the 
licensee  requested  an  exemption  from  10 
CFR  Part  50.  Appendix  A,  GDC  61,  for 
operation  of  the  fuel  handling  system 
under  wet  conditions.  The  staff,  in 
NUREG-0853,  Supplement  6,  Appendix 
N,  section  2.7  and  in  section  2.D  of  the 
Clinton  low  power  operating  license, 
granted  a  schedular  exemption  from  the 
requirements  of  GDC  61  until  prior  to 
exceeding  five  percent  of  rated  power  or 
before  removal  of  the  reactor  pressure 
vessel  head  after  initial  criticality.  An 
environmental  assessment  was 
performed  and  a  fmal  Hnding  of  no 


significant  impact  was  made  and 
published  in  the  Federal  Register  (51  FR 
25274)  on  July  11, 1986. 

The  licensee  by  letter  dated  October 
24, 1986.  requested  an  extension  to  the 
schedular  exemption  from  10  CFR  Part 
50,  Appendix  A.  GDC  61,  for  the  fuel 
handling  system  to  permit  a  further 
deferral  of  the  preoperational  testing  of 
this  system  under  wet  loading 
conditions  until  prior  to  off-loading  of 
irradiated  fuel.  The  supporting 
justification  for  the  extension  of  the 
schedular  exemption  is  contained  in  the 
licensee's  October  24, 1986  submittal. 

Need  for  Proposed  Action:  The 
extension  to  the  schedular  exemption  is 
required  so  that  the  hcensee  may 
continue  power  operation  beyond  five 
percent  of  rated  power  without  having 
to  perform  this  test.  Performance  of  this 
test  requires  breaking  of  primary 
containment  integrity  and  the 
operability  of  the  fuel  pool  cooling 
system  to  flood  the  containment  fuel 
storage  pool.  To  satisfy  both  these 
conditions  would  delay  completion  of 
the  startup  test  and  power  ascension 
programs.  Preoperational  testing  of  that 
portion  of  the  fuel  handling  system 
required  to  transfer  fuel  bundles  under 
wet  loading  conditions  will  be 
completed  prior  to  off-loading  irradiated 
fuel. 

Environmental  Impact  of  the  Proposed 
Action:  The  proposed  extension  to  the 
schedular  exemption  would  allow  the 
licensee  to  defer  preoperational  testing 
of  the  portion  of  Uie  fuel  handling 
system  related  to  the  transfer  of  fuel 
bundles  under  wet  loading  conditions. 
Since  the  preoperational  testing  of  that 
portion  of  the  fuel  handling  system 
required  to  transfer  fuel  bundles  under 
wet  loading  conditions  can  be 
performed  anytime  prior  to  off-loading 
irradiated  fuel,  requiring  this  portion  of 
the  system  to  be  fully  operational  prior 
to  exceeding  five  percent  of  rated  power 
would  create  a  hardship  for  the  licensee 
without  any  compensatory  increase  in 
safety.  The  licensee,  in  its  evaluation 
has  considered  the  potential  for  events 
which  could  require  emergency  off- 
loading of  irradiated  fuel  and 
determined  that  there  are  no  such 
events  within  the  bounds  of  the  design 
basis  analysis  contained  in  Chapter  15 
of  the  Final  Safety  Analysis  Report  that 
would  preclude  completion  of  this  test 
prior  to  the  off-loading  process. 

The  staff  concludes  that  the 
probability  of  an  accident  will  not  be 
increased  and  the  post-accident 
radiological  releases  will  not  be  greater 
than  previously  determined  due  to  the 
proposed  relief.  Moreover,  the  proposed 
relief  will  not  otherwise  affect 
radiological  plant  effluents,  nor  result  in 


any  significant  occupational  exposure. 
Likewise,  the  proposed  relief  does  not 
affect  non-radiological  plant  effluents 
and  has  no  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  environmental 
impacts  associated  with  this  proposed 
relief. 

Alternative  to  the  Proposed  Action: 
The  staff  has  concluded  that  there  is  no 
measurable  environmental  impact 
associated  with  the  proposed 
exemption.  Any  alternatives  to  the 
exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  relief  and 
exemption.  Such  action  would  not 
reduce  environmental  impacts  of  the 
Clinton  Power  Station,  Unit  No.  1 
operations  and  would  result  in  reduced 
operational  flexibility  and  unwarranted 
delays  in  power  ascension. 

Alternative  Use  of  Resources:  The 
action  associated  with  the  granting  of 
the  proposed  exemption  as  detailed 
above  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to 
Operation  of  the  Clinton  Power  Station, 
Unit  No.  1"  dated  May  1982. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
submittal  that  supports  the  requested 
exemption.  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Fmding  of  no  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the  exemption 
as  listed  herein,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NW.,  Washington,  DC  20555  and  at  the 
Vespasian  Warner  Public  Library,  120 
West  Johnson  Street,  Clinton,  Illinois 
61727. 

Dated  at  Bethesda,  Maryland,  this  18th  day 
of  December  1986. 

For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Butler. 

Director,  BWR  Project  Directorate  No.  4, 
Division  of  BWR  Licensing. 
[FR  Doc.  86-28815  Filed  12-22-86:  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards;  SutKommittee  on 
Regulatory  Policies  and  Practices; 
Meeting 

The  ACRS  Subcommittee  on 
Regulatory  Policies  and  Practices  will 
hold  a  meeting  on  January  14, 1987, 
Room  1046. 1717  H  Street.  NW.. 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  January  14.  1987^9:00 
a.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  begin  its 
current  review  of  the  nuclear  plant 
regulatory  process. 

Oral  statements  may  be  presented  iiy 
members  of  the  pubhc  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee  will 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting. 

The  Subcommittee  will  then  hold 
discussions  with  representatives  of  the 
nuclear  industry  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Gary  Quittschreiber  (telephone  202/634- 
3267]  between  8:15  a.m.  and  5:00  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred.  j 

Dated:  December  18, 1986. 

Morton  W.  Ubaikin. 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  86-28816  Filed  12-22-86:  8:45  am] 
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Advisoiy  Committee  on  Reactor 
Safeguards;  Sut>committee  on 
Structural  Engineering;  Meeting 

The  ACRS  Subcommittee  on 
Structural  Engineering  will  hold  a 
meeting  on  January  21  and  22, 1986,  at 
the  AMFAC  Hotel,  2910  Yale  Blvd.,  SE., 
Albuquerque,  NM. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  January  21, 1987 — 8:30 
a.m.  until  the  conclusion  of  business. 

Thursday,  January  22, 1987—8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review 
containment  integrity  and  Category  I 
structures,  and  other  related  programs. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  G.  Igne  (telephone  202/634-1414) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
lu^ed  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 


Dated:  December  18. 1986. 

Morton  W.  liltarkin. 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  8&-28817  Filed  12-22-86;  8:45  am) 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Reopening  of  Public  Comment  on 
Certain  Recommendations  To  Amend 
the  Columbia  River  Basin  Fish  and 
Wildlife  Program 

AQENCY:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council. 

ACTION:  Columbia  River  Basin  Fish  and 
Wildlife  Program:  Notice  of  Reopening 
of  Public  Comment  on  an  Application 
for  Amendment. 

summary:  In  this  notice,  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council  ("the 
Council")  gives  notice  that  it  is 
reopening  the  period  in  which  public 
comment  will  be  received  on  proposals 
of  the  U.S.  Army  Corps  of  Engineers  to 
amend  the  Columbia  River  Basin  Fish 
and  Wildlife  Program,  specifically, 
proposals  to  alter  the  Program's 
schedules  for  the  development  of 
mechanical  bypass  systems  at  certain 
Columbia  and  Snake  dams,  and  to 
amend  the  Program's  policy  regarding 
transportation  of  anadromous  fish  on 
the  Columbia  and  Snake  Rivers. 

DATES:  Comments  on  the  U.S.  Army 
Corps  of  Engineers'  application  to 
amend  the  Columbia  River  Basin  Fish 
and  Wildlife  Program  must  be  received 
in  the  Council's  central  office  by  5  p.m. 
Tuesday,  January  30, 1987. 

ADDRESS:  850  Southwest  Broadway, 
Suite  1100,  Portland,  Oregon  97205. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Applegate,  at  850  Southwest 
Broadway,  Suite  1100,  Portland,  Oregon 
97205,  (503)  222-5161. 

SUPPLEMENTARY  INFORMATION:  On 

November  15, 1982,  the  Council  adopted 
a  program  designed  to  protect,  mitigate 
and  enhance  fish  and  wildlife  affected 
by  the  development  and  operation  of 
hydroelectric  projects  in  the  Columbia 
River  Basin.  It  adopted  the  program  in 
accordance  with  its  authority  under  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act,  16 
U.S.C.  839  et  seq.  ("The  Northwest 
Power  Act").  The  Council  amended  the 
Program  on  October  10, 1984.  It  received 
applications  for  further  amendment  of 
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the  program  on  February  18, 1986,  and 
will  act  on  those  applications  by 
February  18, 1987.  The  Council  has 
previously  distributed  to  the  public 
copies  of  the  amendment  applications, 
conducted  consultations,  held  hearings, 
and  received  written  and  oral  public 
comment  on  them.  The  public  comment 
period  on  these  applications  closed  on 
December  15, 1986. 

The  Council  hereby  gives  notice  that 
the  public  comment  period  is  reopened 
until  5:00  p.m.  on  Tuesday,  January  30. 
1987,  for  the  limited  purpose  of 
conducting  further  consultations  on  the 
applications  submitted  by  the  U.S.  Army 
Corps  of  Engineers,  which  propose  that 
the  Council  amend  the  Columbia  River 
Basin  Fish  and  Wildlife  Program:  (1)  To 
postpone  the  development  and 
installation  of  mechanical  bypass 
systems  certain  dams  on  the  lower 
Columbia  and  Snake  Rivers;  and  (2)  to 
adopt  certain  policies  regarding  the 
transportation  of  anadromous  fish  on 
the  Columbia  and  Snake  Rivers.  This 
reopening  of  public  comment  is 
prompted  by  the  Corps  of  Engineers' 
recent  statements  that  it  intends  to 
delay  the  development  of  mechanical 
bypass  systems  further  than  is  proposed 
in  its  amendment  applications.  Although 
the  primary  purpose  of  this  reopening  of 
pubhc  comment  is  to  allow  the  Council 
to  conduct  further  oral  consultations 
with  interested  parties,  the  Council  also 
will  receive  any  additional  written 
comment  that  is  submitted  regarding 
these  limited  issues. 

After  the  close  of  this  comment 
period,  the  Council  will  deliberate  in  a 
public  meeting  and  make  its  decision  on 
the  amendment  application. 
Edward  Sh««ts, 
Executive  Director. 
(PR  Doc.  86-28730  Filed  12-22-86;  8:45  am) 
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PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Public  Hearing 

agency:  Physician  Payment  Review 
Commission. 

ACTION:  Call  for  testimony. 

summary:  During  its  meeting  on  January 
8. 1987,  the  Commission  will  hear 
testimony  from  those  interested  in 
physician  payment  reform  under  the 
Medicare  program.  Oral  statements  will 
be  limited  to  five  minutes.  Written 
statements  may  be  submitted  either  to 
supplement  oral  testimony  or  in  lieu  of 
it.  Those  wishing  to  testify  should  notify 
the  Commission  staff  by  December  30, 


1986.  The  Commission  was  established 
by  section  9305  of  Pub.  L.  99272. 
ADDRESSES:  The  Commission's  office  in 
the  Mary  E.  Switzer  Buildling;  330  C 
Street.  SW..  Washington.  DC  20201  in 
Suite  7033.  Its  telephone  number  is  202/ 
472-1364. 

FOR  FURTHER  INFORMATION  CONTACT 
Lauren  LeRoy,  Deputy  Director  for 
Management  and  External  Relations, 
202/472-1384. 

SUPPLEMENTARY  INFORMATION:  IsSUeS  of 
particular  interest  to  the  Commission 
include  inherent  reasonableness  of 
charges,  geographic  variation  in 
payments,  the  Medicare  Economic 
Index,^ata  needs,  standardization  of 
coding,  financial  protection  for 
beneficiaries,  the  participating  physician 
program,  assignment,  program 
administration,  and  methodologies  for 
determining  relative  values. 
Paul  B.  Ginsburg. 
Executive  Director. 
|FR  Doc.  86-28710  Filed  12-22-86;  8:45  am] 
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POSTAL  RATE  COMMISSION 

[Docket  Nos.  CS6-2  and  MC87-2;  Order  No. 
731) 

Complaint  of  the  Sacramento  Bee,  et 
al.;  Institution  of  Docket  No.  MC87-2 
and  Consolidation  of  Docket  Nos. 
CS6-2  and  MC87-2;  Order  Designating 
Officer  of  thie  Commission  and  Fixing 
Date  for  Intervention 

Issued:  December  16,  1988. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Bonnie  Guiton,  Vice-Chairman; 
John  W.  Crutcher  Henry  R.  Folsom;  Patti 
Birge  Tyson. 

Notice  is  hereby  given  that  pursuant 
to  39  U.S.C.  3623(b).  the  Commission  has 
instituted  a  mail  classification  case  to 
consider  certain  issues  pertaining  to 
Plus  publications  and  has  consolidated 
existing  Docket  No.  C86-2.  Complaint  of 
the  Sacramento  Bee  et  al.,  with  the  new 
classification  proceeding. 

The  Commission's  decision  to  return 
to  Plus  publication  questions  relatively 
soon  after  having  expressed,  in 
Complaint  of  Advo-System,  Inc.,  Docket 
No.  C85-1,  basic  policy  as  to  their 
appropriate  place  in  the  classification 
schedule  is  based,  in  part,  on  the  variety 
of  criticisms  leveled  against  the  Postal 
Service's  rule  and  on  the  filing  of  a  rate 
complaint  by  the  Sacramento  Bee  on 
behalf  of  itself  and  several  other 
newspaper  publishers. 

The  Commission's  views  on  the  status 
of  the  rate  complaint  and  of  the 
necessity  for  a  classification  inquiry  are 
explained  at  length  in  Order  No.  724.  (51 


FR  44166  et  seq.)  That  order  was  issued 
in  these  dockets  on  December  2, 1986, 
and  sent  to  all  participants  of  record;  it 
should  be  consulted  for  further  details 
regarding  the  potential  classification 
issues  herein. 

As  indicated  in  Order  No.  724,  the 
focus  of  the  combined  proceeding  is  on 
the  question  of  framing  a  Domestic  Mail 
Classification  Schedule  (DMCS) 
provision  that  is  unmistakably  clear; 
covers  reasonably  likely  future  attempts 
to  use  second  class  for  Plus-issue-type 
products  essentially  directed  toward 
market  areas  regardless  of  subscription 
levels;  and  responds  to  publishers' 
legitimate  concerns  about  content-based 
regulation.  Order  at  13-14.  The  legality 
of  Postal  Service  rules  earlier  published 
in  connection  with  Plus  issues  is 
expressly  excluded  from  consideration 
in  the  proceeding.  Order  at  1.  As 
indicated  at  pp.  4-6  of  Order  No.  724.  the 
policy  expressed  in  the  Advo  opinion 
forms  the  background  to  our 
consideration  of  the  Bee  et  al.  's  rate 
complaint. 

Order  No.  724  accorded  participant 
status  in  Docket  No.  MC87-2  to  all 
participants  of  record  in  Docket  No. 
C86-2.  Other  persons  interested  in 
participating  in  the  consolidated 
proceedings  are  invited  to  file  notices  of 
intervention  by  January  12, 1987. 

Stephen  A.  Gold  of  the  Commission's 
Office  of  the  Consumer  Advocate  is 
hereby  designated  Officer  of  the 
Commission  to  represent  the  interests  of 
the  general  public  in  the  combined 
proceedings. 

It  Is  Ordered 

(1)  Interested  persons  who  have  not 
already  been  accorded  participant 
status  in  Docket  No.  C86-2  shall  file 
notices  of  intervention  in  the 
consolidated  proceeding  by  January  12. 
1987. 

(2)  Stephen  A.  Gold  is  designated 
Officer  of  the  Commission  to  represent 
the  interests  of  the  general  public. 

By  the  Commission. 
Charles  Lm  CUpp, 

Secretary. 

[FR  Doc.  86-28695  Filed  12-22-86;  8:45  am] 

BliXINO  COOC  771S-01-M 


POSTAL  SERVICE 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Postal  Service. 

action:  Final  notice  of  modification  to 
an  existing  system  of  records. 
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summary:  The  purpose  of  this  document 
is  to  publish  final  notice  to  add  a  new 
routine  use  to  an  existing  system  of 
records  description  that  recently 
appeared  for  public  comment  in  the 
Federal  Register. 

effective  date:  December  23, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rubenia  Carter  (202)  268-4872. 

SUPPLEMENTARY  INFORMATION:  On 

November  13, 1986,  the  Postal  Service 
published  in  the  Federal  Register  (51  FR 
41181)  advance  notice  of  a  proposed 
routine  use  ta,Postal  Service  system 
USPS  200.03rf-Non-Mail  Monetary 
Claims — Tort  Claims  Records.  The       * 
purposes  of  this  change  appeared  in  the 
proposal  and  will  not  be  repeated  here. 
Interested  persons  were  invited  to 
comment  on  the  proposed  routine  use. 
No  comments  regarding  this  system 
modification  were  received. 
Accordingly,  after  a  review  of  the 
proposed  text,  the  Postal  Service  has 
determined  to  give  final  notice  of  the 
following  modification.  The  specific 
change  for  the  records  system 
description  for  USPS  200.030  follows; 
Add  a  new  Routine  Use  to  Read: 

"11.  May  be  disclosed  to  independent 
contractors  retained  by  the  Postal 
Service  to  provide  advice  in  connection 
with  the  settlement  or  defense  of  claims 
filed  against  USPS."  A  complete 
statement  of  the  revised  system  appears 
below: 
Fred  Eggleston, 

Assistant  General  Counsel.  Legislative 

Division. 


USPS  200.030 


SYSTEM  NAME: 

Non-Mail  Monetary  Claims — Tort 
Claims.  Records.  200.030  I 

SYSTEM  location: 

Law  Department  at  Headquarters  and 
regions.  Postal  Inspection  Service. 

Division  Headquarters,  Post  Offices 
and  Post  Data  Centers. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  involved  in  accident  as  a 
result  of  postal  operations  or  alleging 
money  damages  under  the  provisions  of 
the  Federal  Tort  Claims  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Accident  reports,  tort  claims  filed, 
documentary  evidence  in  support  of  tort 
claims  and  litigation  arising  out  of  tort 
claims.  1 

authormr  for  maintenance  of  the 
system: 

,  28  U.S.C.  2671-80,  39  U.S.C.  409(c]. 


ROUTINE  USES  OF  RECORDS  MAINTAINED 
IN  THE  SYSTEM,  INCLUDING  CATEGORIES 
OF  USERS  AND  THE  PURPOSES  OF  SUCH 
USES: 

Purpose — Used  by  attorneys  and  other 
employees  of  the  Postal  Serviqe  to 
consider,  settle  and  defend  against  tort 
claims  made  against  the  USPS  under  the 
Federal  Tort  Claims  Act. 

Use— 

1.  Transferred  to  Department  of 
justice,  other  governmental  agencies, 
and  other  persons  involved  in  a  claim 
against  the  Postal  Service,  or  use  in 
adjudication,  civil  litigation  and  criminal 
prosecution. 

2.  To  provide  members  of  the 
American  Insurance  Association  Index 
System  with  certain  information  related 
to  accidents  and  injuries. 

3.  Provide  information  to  USPS 
accident  prevention  and  safety  officers. 

4.  Furnish  information  to  insurance 
companies  that  have  named  the  United 
States  as  an  additional  insured  or 
coinsured  in  liability  insurance  policies. 

5.  Provide  information  to  equipment 
manufacturers  and  their  insurers  for 
claims  considerations  and  possible 
improvement  of  equipment. 

6.  To  respond  to  a  subpoena  dueces 
tecum  and  other  appropriate  court  order 
and  summons. 

7.  Pursuant  to  the  National  Labor 
Relations  Act,  records  from  this  system 
may  be  furnished  to  a  labor  organization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  bargaining  unit. 

8.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

9.  Disclosure  may  be  made  from  the 
record  of  an  individual,  where  pertinent, 
in  any  legal  proceeding  to  which  the 
Postal  Service  is  a  party  before  a  court 
or  administrative  body. 

10.  Inactive  records  may  be 
transferred  to  a  GSA  Federal  Records 
Center  prior  to  destruction. 

11.  May  be  disclosed  to  independent 
contractors  retained  by  the  Postal 
Service  to  provide  advice  in  connection 
with  the  settlement  or  defense  of  claims 
filed  against  USPS. 

policies  and  practices  for  storing, 
retrieving,  assessing.  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  form,  original  or  copies, 
preprinted  or  handwritten  forms. 


RETRIEVABILTTY: 

Information  may  be  retrieved  by 
person's  name  or  Postal  Inspection 
Service  case  number. 

SAFEGUARDS: 

Records  are  maintained  in  ordinary 
filing  equipment  under  general  scrutiny 
of  postal  personnel. 

RETENTION  AND  DISPOSAL: 

Paid  claims  records  are  retained  for 
seven  years  after  payment.  All  other 
files  are  retained  for  five  years  after 
closing.  All  records  are  destroyed  by 
shredding  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  General  Counsel.  Law  Department. 
Headquarters;  (2)  Chief  Postal  Inspector, 
Headquarters. 

NOTIFICATION  PROCEDURE: 

Furnish  person's  name,  data  and  place 
of  occurrence  giving  rise  to  a  claim 
under  the  Federal  Tort  Claims  Act.  to 
the  head  of  the  facility  where  the  claim 
was  filed. 

RECORD  ACCESS  PROCEDURE: 

See  NOTinCATION  above. 

CONTESTING  RECORD  PROCEDURES: 

See  NOTIFICATION  above. 

RECORD  SOURCE  CATEGORIES: 

Claimants  making  demand  for  money 
damages,  reports,  of  postal  employees 
involved  in  accidents,  local  police 
reports.  Inspection  Service  investigative 
reports  and  American  Insurance 
Association  Index  reports. 

[FR  Doc  86-28754  Filed  12-22-86:  8:45  am] 
BILLING  CODE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-23890;  File  No.  SR-PSE- 
86-21] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  inc.;  Order  Approving 
Proposed  Rule  Change 

On  September  24, 1986,  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or  the 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  rule  19b-^ 
thereunder,*  a  proposed  rule  change  to 


'  15  U.S.C.  78»(b)(l)  (1984). 
»  17  CFR  240.19b-4  (1986). 
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allow  vocalization  of  bids  or  offers 
specifying  a  required  minimum  number 
of  options  contracts  to  be  purchased  or 
sold. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
23711  (October  15. 1986).  51  FR  37995 
(October  27, 1986).  No  comments  were 
received  on  the  proposed  rule  change. 

The  proposed  amendments  to  PSE 
Options  Floor  Procedure  Advice 
("OFPA")  D-4  and  PSE  Rule  VI,  section 
48  will  permit  bids  and  offers  for  a 
specified  number  of  options  contracts 
and  no  less.  In  the  absence  of  any 
specific  volume  requirement 
accompanying  a  bid  or  offer,  the  bid  or 
offer  will  still  be  presumed  to  be  for  one 
contract.  These  changes  will  permit  the 
vocalization  of  such  orders  known  as 
"All  or  None"  or  "Fill  or  Kill."  The 
proposed  change  to  OFPA  D-4  will  also 
require  diligence  on  the  part  of  brokers 
vocalizing  such  orders  to  ensure  that  the 
posted  market  does  not  reflect  such  bid 
or  offer. 

Although  current  Exchange  rules  do 
not  prohibit  the  entry  of  orders  requiring 
that  a  minimum  number  of  options 
contracts  be  purchased  or  sold.  OFPA 
D-4  specifically  prohibits  vocalization  of 
such  orders.  The  proposed  rule  change  is 
designed  to  correct  this  inconsistency 
and  to  allow  representation  of  minimum 
contract  orders. 

The  Commission  Hnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges,  and.  in  particular,  the 
requirements  of  Section  6  '  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  15, 1986. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  86-28726  Filed  12-22-86:  8:45  am] 

MLUNQ  COOC  M10-«1-M 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stocic  Exchange, 
Inc. 

December  16, 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 


'  15  U.S.C.  78f  (1964). 

«  15  U.S.C.  78«(b)(2)  (1964). 


Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Circle  K  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-9398) 
Atari  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-9399) 
Deluxe  Check  Printers,  Incorporated 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-9401) 
Genuine  Parts  Company 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-9402) 
Novo  Industh  A/S 
American  Depository  Shares  (File  No. 
7-9403) 
Teradyne  Inc. 
Common  Stock.  $0,125  Par  Value  (File 
No.  7-9404) 
Computer  Associates  International  Inc. 
Common  Stock.  0.10  Par  Value  (File 
No.  7-9405) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  9, 1987. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatlian.  G.  Katz. 

Secretary. 

[FR  Doc.  86-28727  Filed  12-22-86:  8:45  am] 

MLUNQ  COOC  WIO-OI-M 


[ReiesM  No.  tC-15482 ;  File  No.  812-652S1 

Fuji  Bank  Canada;  Notice  of 
Application 

December  16, 1986. 

aqency:  Securities  and  Exchange 
Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Fuji  Bank  Canada  ("Fuji 
Canada"). 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  B(c)  from  all 
provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  exempting  it  from  all 
provisions  of  the  1940  Act  in  connection 
with  the  issuance  and  sale  of  its  U.S. 
dollar  denominated  certificates  of 
deposit  and  other  debt  securities  in  the 
United  States  ("Securities").  Payment  of 
principal  and  interest  on  the  Securities 
will  be  unconditionally  guaranteed  by 
The  Fuji  Bank,  Limited,  New  York 
Branch  ("Fuji  New  York")  or  The  Fuji- 
Bank,  Limited  ("Fuji"). 

Filing  Date:  The  application  was  filed 
on  November  6. 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
January  9, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary.  SEC.  450  Fifth 
Street,  NW..  Washington,  DC  20549.  Fuji 
Canada,  c/o  Peter  Figdor,  Esq..  Wender 
Murase  &  White,  400  Park  Avenue.  New 
York,  NY  10022. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  M.  Pickholz,  Esq.,  (202)  272-3046, 
or  H.R.  Hallock,  Jr.,  Special  Counsel, 
(202)  272-3030  (Division  of  Investment 
anagement). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  256-4300). 
Applicant's  Representations: 
(1)  Fuji  Canada  is  a  Canadian 
chartered  bank  constituted  and  licensed 
under  the  Bank  Act.  S.C.  1980,  Chap.  40 
(the  "Canadian  Bank  Act"),  that 
commenced  operations  as  a  foreign 
bank  subsidiary  under  the  Canadian 
Bank  Act  in  February  1982.  All  of  Fuji 
Canada's  outstanding  capital  stock. 


\^ 
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currently  consisting  of  206,427  shares  of 
common  stock,  is  owned  by  Fuji  and 
wholly-owned  subsidiaries  of  Fuji. 

(2)  Fuji  Canada  offers  full  banking 
services  through  its  head  office  in 
Toronto,  including  short  and  medium 
term  commercial  lending;  deposit-taking; 
investing  in  commercial  paper,  bank 
instruments  and  government  obligations; 
discounting  trade  bills;  issuing  letters  of 
credit;  and  foreign  exchange  trading.  As 
of  April  30, 1986,  its  total  assets  were 
equivalent  to  approximately  U.S.  $335 
million,  with  authorized  capital  stock 
consisting  of  300,000  shares  of  no-par 
value  common  stock  and  paid  up  capital 
of  Can.  $24,000,000. 

(3)  As  a  Canadian  bank  chartered 
under  the  Canadian  Bank  Act,  various 
aspects  of  Fuji  Canada's  business, 
including,  deposit  reserves  and 
insurances,  permissible  powers,  loan 
volume  and  dividend  policy,  are  subject 
to  regulation  under  the  Canadian  Bank 
Act  and  the  Canada  Deposit  Insurance 
Corporation  Act,  as  amended.  The 
Canadian  Inspector  General  of  Banks 
(the  "Inspector  General")  is  responsible 
generally  for  the  administration  of  the 
Canadian  Bank  Act  and  more 
particularly  for  the  day-to-day 
regulation  of  Canadian  banks  to  ensure 
compliance  with  Canadian  banking  law. 
Canadian  banks  are  required  to  file  with 
the  Inspector  General,  and  publish 
aimual  statements  in  prescribed  form 
comprised  of  statements  of  assets  and 
liabilities,  income,  appropriations  for 
contingencies  and  changes  in 
shareholders'  equity  of  the  bank 
together  with  a  report  of  the  bank's 
auditors  thereon.  Ihe  Inspector  General 
is  permitted  to  examine  the  Applicant  as 
often  as  it  is  deemed  necessary  or 
expedient,  and  in  no  event  less  than 
once  a  year,  and  the  Inspector  General 
has  power  to  issue  subpoenas  and 
similar  processes  compelling  attendance 
of  any  person  to  give  testimony  in 
respect  of  any  matter  under 
investigation  and  to  produce  documents, 
books  and  papers  under  such  person's 
control.  The  Canadian  Bank  Act  also 
governs  matters  such  as  liquidity 
requirements. 

(4)  Fuji  ranked  as  the  2nd  largest  bank 
in  the  free  world  in  terms  of  deposits  as 
of  December  31, 1985.  As  of  September 
30, 1985,  Fuji  had  worldwide  assets 
equivalent  to  approximately  U.S.  $145.4 
billion,  worldwide  customer  deposits 
equivalent  to  appro^cimately  U.S.  $105.6 
billion,  worldwide  loans  and  bills 
discounted  equivalent  to  approximately 
U.S.  $71.4  billion  and  total  stockholders' 
equity  equivalent  to  approximately  U.S. 
$3.1  billion. 

(5)  Fuji  is  presently  engaged  in  the 
conduct  of  a  commercial  banking 


business  in  Japan,  which  includes 
receiving  deposits,  making  loans, 
discounts  and  security  investments, 
conducting  domestic  and  foreign 
exchange  transactions  and  performing 
such  other  related  services  as 
safekeeping,  money  exchange, 
collections  and  issuing  guarantees, 
acceptances  and  letters  of  credit.  Fuji  is 
engaged  in  the  banking  business  through 
242  domestic  branches  which  are 
located  throughout  Japan  and  it 
maintains  branches,  agencies  and 
representative  offices  in  seven  other 
countries  and  banking  subsidiaries  in 
nine  other  countries. 

(6)  Fuji  is  extensively  regulated  under 
Japanese  banking  laws  and  the 
regidations  promulgated  thereunder.  The 
Japanese  Nlinistry  of  Finance  audits  Fuji 
once  every  two  or  three  years  and  the 
Bank  of  Japan  conducts  field  checks 
once  every  two  or  three  years.  The 
Japanese  Ministry  of  Finance  supervises 
the  lending  ratios  and  lending  limits  of 
Japanese  banks.  In  addition,  the 
Japanese  Ministry  of  Finance  exercises 
supervisory  control  over  Japanese  banks 
by  reason  of  the  necessity  of  obtaining 
the  approval  of  the  Japanese  Ministry  of 
Finance  with  respect  to  such  matters  as 
the  establishment  of  additional  offices, 
reductions  in  capital,  mergers, 
liquidations  or  discontinuations  of 
business.  The  Japanese  Ministry  of 
Finance  also  has  the  authority  to 
instruct  Japanese  banks  to  remove 
directors,  to  direct  a  Japanese  bank  to 
submit  certain  property  to  be  held  for 
the  protection  of  depositors  or  to  issue 
such  other  orders  as  may  be  deemed 
necessary. 

(7)  Fuji  has  been  licensed  by  the  New 
York  State  Superintendent  of  Banks  to 
maintain  a  branch  office  in  New  York 
State  since  October  1985  and,  under  its 
present  branch  license,  Fuji  New  York  is 
authorized  to  engage  in  "the  business  of 
buying,  selling,  paying  or  collecting  bills 
of  exchange,  or  of  issuing  letters  of 
credit  or  of  receiving  money  for 
transmission  or  transmitting  the  same 
by  draft,  check,  cable  or  otherwise,  or  of 
making  loans,  or  of  receiving  deposits." 

(8)  Fuji  New  York,  as  a  New  York 
branch  of  a  foreign  bank,  is  subject  to 
extensive  Federal  and  New  York  State 
regidation.  It  must  maintain  daily 
records  of  assets  and  liabilities  Uiat  are 
payable  at  or  through  Fuji  New  York.  Its 
loans,  purchases  and  discounts  of  notes, 
bills  of  exchange,  bonds,  debentures  and 
other  obligations  and  extension  of  credit 
and  acceptances  are  subject  to  the  same 
limitations  as  to  amount  in  relation  to 
the  capital  stock,  surplus  fund  and 
undivided  profits  of  Fuji  as  are 
applicable  to  New  York  State  banks  and 
trust  companies.  In  addition,  Fuji  New 


York  must  maintain  on  deposit  with  a 
bank,  trust  company,  private  banker  or 
national  bank  which  it  has  selected 
assets  the  aggregate  value  of  which  is 
equal  to  5%  of  its  total  liabilities 
(excluding  liabilities  owed  to  other 
offices  and^subsidicuies  of  Fuji).  Fuji 
New  York  is  also  subject  to  regulation 
under  the  International  Banking  Act  of 
1978. 

(9)  Securities  to  be  publicly  offered  by 
Fuji  Canada  in  the  United  States  will  be 
sold  in  minimum  denominations  of  U.S. 
$100,000  through  major  dealers,  will  be 
sold  only  to  institutional  and  other 
sophisticated  investors,  will  have 
varying  maturities  not  exceeding  five 
years  and  will  not  include  any  provision 
for  extension,  renewal  or  automatic 
rollover. 

(10)  Payment  of  principal  of.  and 
interest  on,  the  Securities  will  be 
unconditionally  guaranteed  by  Fuji  New 
York,  or  provided  that  Fuji  shall  have 
obtained  an  order  of  the  Commission 
pursuant  to  Section  6(c)  of  the  1940  Act 
exempting  it  from  all  the  provisions  of 
the  1940  Act  in  coimection  with  the 
issuance  of  such  guarantees  by  Fuji. 
Consequently,  holders  of  the  Securities 
will  look  to  Fuji  New  York  or  Fuji,  as  the 
case  may  be.  as  the  ultimate  obligor. 
The  Securities  will  have  received  one  of 
the  three  highest  investment  grade 
ratings  fi-om  at  least  one  nationally 
recognized  statistical  rating  organization 
and  Fuji  Canada  undertakes  that,  prior 
to  the  issuance  of  any  Securities,  its 
United  States  counsel  shall  have 
certified  that  such  rating  has  been 
received  and  is  in  effect  as  of  such  time. 
The  Securities  will  rank  pari  passu 
among  themselves,  and  the  guarantees 
in  respect  thereof  will  rank  pari  passu 
among  themselves;  the  Securities  will 
rank  equally  with  all  other  unsecured 
indebtedness  of  Fuji  Canada  (except  to 
the  extent  indebtedness  to  Canada  or 
any  province  thereof  is  preferred  by 
operation  of  law)  including  deposit 
liabilities,  and  superior  to  rights  of 
shareholders;  and  the  guarantees  of  the 
Securities  will  rank  equally  with  all 
other  unsecured  indebtedness  of  Fuji 
New  York  or  Fuji,  as  the  case  may  be 
(except  to  the  extent  such  indebtedness 
is  preferred  by  operation  of  law), 
including  deposit  liabilities,  and 
superior  to  rights  of  shareholders. 

(11)  Any  offering  in  the  United  States 
of  Securities  will  be  made  only  pursuant 
to  a  registration  statement  imder  the 
Securities  Act  of  1933  ("1933  Act"),  or 
pursuant  to  an  applicable  exemption 
from  the  registration  requirements  of  the 
1933  Act.  Any  such  offering  will  be  done 
on  the  basis  of  disclosure  documents 
that  are  appropriate  and  customary  for 
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such  registration  or  exemption,  and  in 
any  event  at  least  as  comprehensive  as 
those  used  in  offerings  of  similar 
securities  in  the  United  States  by  United 
States  issuers,  and  which  include  a 
memorandum  describing  the  business  of 
Fuji  and  Fuji  Canada  and  containing  the 
most  recent  publicly  available  annual 
financial  statements  of  Fuji  and  Fuji 
Canada  (including  a  balance  sheet  and 
income  statement],  audited  in 
accordance  with  Japanese  and 
Canadian  accounting  principles, 
respectively.  Such  memorandum  will 
include  brief  paragraphs  highlighting  the 
material  differences  between  generally 
accepted  accounting  principles 
applicable  to  United  States  banks  and 
(i)  Japanese  accounting  principles 
applicable  to  Japanese  banks  and  used 
by  Fuji  and  (ii)  Canadian  accounting 
principles  applicable  to  Canadian  banks 
and  used  by  Fuji  Canada.  Such 
memorandum  will  be  updated  promptly 
to  reflect  material  changes  in  the 
business  and  financial  condition  of  Fuji 
or  Fuji  Canada.  Such  disclosure 
documents  will  be  provided  to  each 
offeree  who  has  indicated  an  interest  in 
purchasing  Securities  prior  to  any  sale 
of  such  Securities  to  such  offeree;  except 
that,  in  the  case  of  an  offering  being 
made  pursuant  to  a  registration  under 
the  1933  Act,  such  disclosure  documents 
will  be  provided  to  such  persons  and  in 
such  manner  as  may  be  required  by  the 
1933  Act. 

(12)  In  connection  with  any  offering  of 
Securities  in  the  United  States,  Fuji 
Canada  will  expressly  accept  the 
jurisdiction  of  any  state  or  federal  court 
in  the  City  and  State  of  New  York  in 
respect  to  any  action  based  on  such 
Securities.  Further,  it  will  appoint  an 
agent  located  in  the  City  and  State  of 
New  York  (which  may  be  Fuji  New 
York)  to  accept  any  process  which  may 
be  served  in  any  such  action.  Such 
consent  to  jurisdiction  and  appointment 
of  an  agent  for  service  of  process  will  be 
irrevocable  so  long  as  such  Securities 
remain  outstanding  and  until  all 
amounts  due  and  to  become  due  in 
respect  of  such  Securities  have  been 
paid. 

(13)  Fuji  Canada  will  not  offer  any 
Security  unless  (i)  it  shall  have 
registered  such  Security  pursuant  to  the 
1933  Act,  or  (ii)  if  it  offers  such  Security 
without  registration  pursuant  to  an 
applicable  exemption  from  registration 
under  the  1933  Act,  either  (x)  it  shall 
have  received  an  opinion  of  its  United 
States  legal  counsel  to  the  effect  that, 
under  the  circumstances  of  the  proposed 
offering,  such  Security  will  be  entitled  to 
an  exemption  provided  under  the  1933 
Act.  or  (y)  the  Staff  of  the  Commission 


shall  have  stated  in  writing  that  it  will 
not  recommend  enforcement  action  to 
the  Commission  under  the 
circumstances  of  the  proposed  offering 
or  the  Commission  shall  have  issued  a 
policy  statement  indicating  that  an 
offering  of  securities  under 
circumstances  substantially  similar  to 
that  of  the  proposed  offering  will  not  be 
the  subject  of  an  enforcement  action. 

(14)  Fuji  Canada  will  not  offer  any 
Security  (i)  in  the  case  of  any  Security  to 
be  guaranteed  by  Fuji  New  York,  unless 
it  shall  receive  an  opinion  of  Japanese 
legal  counsel  to  Fuji  to  the  effect  that  the 
obligation  of  Fuji  New  York  pursuant  to 
such  guarantee  also  constitutes  the 
legal,  valid  and  binding  obligation  of 
Fuji  enforceable  against  Fuji  in 
accordance  with  its  terms,  and  (ii)  in  the 
case  of  any  Security  to  be  guaranteed  by 
Fuji,  unless  Fuji  shall  have  obtained  an 
order  of  the  Commission  pursuant  to 
section  6(c)  of  the  1940  Act  exempting  it 
from  all  the  provisions  of  the  1940  Act  in 
connection  with  the  issuance  of  such 
guarantee. 

Applicant's  Conditions:  Fuji  Canada 
consents  to  any  order  issued  pursuant  to 
section  6(c)  of  the  1940  Act  granting  the 
relief  requested  being  expressly 
conditioned  upon  its  compliance  with 
the  representations  and  undertakings  set 
forth  in  the  application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonatlum  G.  Katz. 
Secretary. 
(PR  Doc.  86-28728  Filed  12-22-88:  8:45  am] 

BILLIMQ  CODE  MIO-OI-M 


[RaiMM  No.  IC-15481;  812-6478] 

NEL  Growth  Fund,  Inc.,  et  aU 
Application 

Date:  Decemlier  16, 1986. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  NEL  Growth  Fund,  Inc., 
NEL  Equity  Fund,  Inc.,  NEL  Retirement 
Equity  Fund,  Inc.,  NEL  Income  Fund,  Inc. 
and  NEL  Tax  Exempt  Bond  Fund,  Inc. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  section  19(b)  and  Rule  19b-l. 

Summary  of  Application:  Applicants 
seek  an  order  to  allow  extraordinary 
distributions  of  long-term  capital  gains 
in  connection  with  each  Applicant's 
reorganization  into  a  separate  series  of 
The  New  England  Funds,  a  registered 
management  investment  company. 


Filing  Date:  The  application  was  filed 
on  September  11, 1986  and  amended 
December  16, 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  no  later  than 
5:30  p.m.,  on  January  8. 1987.  Request  a 
hearing  in  writing  giving  the  nature  of 
your  interest,  the  reasons  for  the 
request,  and  the  issues  contested.  Serve 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary,  SEC,  along  with  proof  of 
service  by  affidavit,  or,  for  lawyers,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary,  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549; 
Applicants,  501  Boylston  Street,  Boston. 
MA  02117. 

FOR  FURTHER  INFORMATION  CONTACT: 

Staff  Attorney  Meryl  Dewey  (202)272- 
3038  or  Special  Counsel  H.R.  Hallock,  Jr. 
(202)272-3030  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  at 
the  SEC's  commercial  copier  (800)231- 
3282  (in  Maryland  (301)258-4300). 
Applicants '  Representations: 

1.  Each  Applicant  is  a  Massachusetts 
corporation  and  is  a  diversified,  open- 
end,  management  investment  company 
registered  under  the  1940  Act.  Each 
Applicant  intends  to  reorganize 
("Reorganizations")  into  a  separate 
series  of  The  New  England  Funds 
("Trust"),  a  Massachusetts  trust 
registered  under  the  1940  Act  as  a 
diversified,  open-end,  management 
investment  company.  Currently,  the 
Trust  offers  one  series,  the  New  England 
Government  Securities  Fund. 

2.  The  Reorganizations  have  been 
approved  by  the  board  of  directors  of 
each  Applicant  and  the  Trust,  are 
subject  to  approval  by  each  Applicant's 
shareholders,  and  are  expected  to  be 
effected  in  January,  1987. 

3.  Under  the  Reorganizations,  each 
Applicant  will  transfer  all  its  assets  and 
liabilities  to  a  separate,  newly-created 
Trust  series  in  exchange  for  shares  of 
that  series.  Such  shares  would  be 
distributed  immediately  to  each 
Applicant's  shareholders  in  complete 
liquidation  of  the  respective  Applicant. 

4.  The  Reorganizations  would  reduce 
operating  costs  as  Applicants  would 
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realize  savings  in  state  excise  taxes  and 
by  not  holding  annual  shareholders' 
meetings  ftr  paying  fees  for  authorizing 
additional  shares  of  capital  stock. 

5.  Applicants  and  the  Trust  believe 
that  the  Reorganizations  will  be  treated 
as  five  separate  tax-free  reorganizations 
under  section  368(a)(1)(F)  of  the  Internal 
Revenue  Code  of  1954,  as  amended 
("Code");  however,  they  might  be 
treated  as  a  single  reorganization  under 
section  368(a)(1)(C)  of  the  Code.  To 
protect  shareholders  against  that 
possibility,  which  would  terminate  each 
Applicant's  fiscal  year  and  preclude 
distribution  of  net  long-term  capital 
gains  after  the  effective  date  of  the 
Reorganizations  ("Effective  Date"),  each 
Applicant  contemplates  making  one  or 
two  extraordinary  distributions  of  net 
long-term  capital  gains  shortly  before 
the  Effective  Date.  The  amount  of  the 
first  such  distribution  would  be 
calculated  at  the  last  date  before  the 
Effective  Date  which  would  practicably 
permit  Applicants  to  make  the 
distribution  before  the  Effective  Date.  A 
second  extraordinary  distribution  may 
be  made,  on  or  immediately  prior  to  the 
Effective  Date,  if  the  amount  already 
distributed  was  materially  less  than  the 
amount  of  long-term  capital  gains 
actually  realized  by  the  respective 
Applicant. 

6.  Section  19(b)  of  the  1940  Act 
provides  that  it  shall  be  unlawful  in 
contravention  of  rules,  regulations,  or 
orders  prescribed  by  the  SEC  for  a 
registered  investment  company  to 
distribute  long-term  capital  gains  more 
often  than  once  every  twelve  months. 
Rule  19b-l  under  the  1940  Act  prohibits 
registered  investment  companies  from 
making  more  than  one  capital  gains 
distribution  with  respect  to  any  taxable 
year,  with  certain  exceptions.  The 
requested  order  would  permit 
Applicants  to  make  a  distribution 
necessitated  by  the  possible 
applicability  of  section  368(a)(1)(C)  of 
the  Code,  without  disabling  them  (i) 
from  making  an  additional  distribution 
to  adjust  the  amount  of  the  first 
distribution,  if  necessary,  and  (ii)  from 
distributing  the  gains  relating  to  the 
period  between  the  Effective  Date  and 
each  Applicant's  usual  respective  fiscal 
year  end. 

7.  It  is  unlikely  that  the  contemplated 
distributions  of  long-term  capital  gains 
would  cause  Applicants'  shareholders  to 
confuse  such  extraordinary  distributions 
with  regular  dividend  distributions. 
Further,  Applicants  will  clearly 
differentiate  between  the  proposed 
distributions  and  distributions  out  of  net 
investment  income  in  the  notice  to 


shareholders  accompanying  each 
extraordinary  distribution. 

8.  Since  the  extraordinary 
distributions  will  occur  only  once,  there 
will  be  little  additional  administrative 
expense. 

9.  Section  19(b)  of  the  1940  Act  and 
Rule  19l)-l  thereunder  were  devised  in 
part  to  prevent  investment  companies 
from  churning  their  portfolios  in 
contravention  of  their  goal  of  long-term 
capital  appreciation,  llie  proposed 
extraordinary  distributions  will  be  one- 
time distributions  of  net  long-term 
capital  gains  made  in  response  to  a 
technical  federal  tax  concern  arising 
from  the  transfer  of  all  the  assets  and 
liabilities  of  each  Applicant  to  a 
separate  series  of  the  Trust,  and  will  not 
result  in  churning  of  Applicants' 
portfolios  nor  affect  their  investment 
decisions. 

10.  Applicants  submit  that  the 
requested  order  does  not  contravene  the 
purposes  underlying  section  19(b)  of  the 
1940  Act  or  Rule  19b-l  thereunder,  is  in 
the  public  interest,  and  is  consistent 
with  the  protection  of  investors  and  the 
purposes  and  policies  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  86-28729  Filed  12-22-86:  8:45  am] 

BIUJNQ  CODE  M10-01-M 


[Release  No.  34-23891;  File  No.  SR-Pttlx- 
86-33] 

Self'Regulatory  Organizations; 
Ptilladelphia  Stock  Exctiange,  Inc^ 
Order  Approving  Proposed  Rule 
Change 

On  September  19. 1986.  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  the  "Exchange")  submitted  to 
the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)(l]  of  the  Securities 
Exchange  Act  of  1934  ("Act")  >  and  rule 
19b-4  thereunder,*  a  proposal  to  amend 
the  rules  relating  to  order  and  decorum 
on  the  trading  floor. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
23717  (October  15. 1986],  51  FR  37996 
(October  27, 1986).  No  comments  were 
received  on  the  proposed  rule  change. 

Phlx  Rule  60  and  the  regulations 
thereunder  relate  to  the  disciplining  of 
members  for  violations  of  regulations 
relating  to  matters  of  order  and  decorum 
and  administration  of  the  Exchange. 


Violations  are  currently  punished  by  a 
pre-set  fine  of  up  to  $500.  First,  the 
proposed  rule  change  will  increase  the 
limit  from  $500  to  $1,000.  Second,  the 
proposal  will  provide  discretion  to  two 
floor  officials  to  refer  violations  to  the 
Business  Conduct  Committee,  where  the 
matter  will  proceed  in  accordance  with 
exchange  Rules  960.1-960.12  regarding 
procedure  in  disciplinary  actions,  and 
where  higher  fines  and  other  sanctions 
may  be  imposed.  Last,  the  proposed  rule 
change  will  amend  the  assessment 
schedule  by  prohibiting  firearms  on  the 
trading  floor  an  exacting  a  fine  of  $1,000 
for  each  violation,  prohibiting  the  use  of 
another  person's  Exchange 
identification  and  exacting  a  fine  of  $250 
for  the  first  violation  and  $500  for  each 
subsequent  violation,  and  increasing  the 
fine  for  fighting  from  $500  to  $1,000. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
national  securities  exchanges,  and,  in 
particular,  the  requirements  of  Section 
6  '  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  15. 1986. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  86-28823  Filed  12-22-88;  8:45  am] 

BHXINQ  CODE  WMMII-M 


[  Release  No.  34-23889;  FHe  No.  SR-Ptita- 
86-48] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Accelerated  Approval 
to  Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(l].  notice  is  hereby  given 
that  on  December  12, 1986.  the 
Philadelphia  Stock  Exchange,  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


>  15  U.S.C.  78s(b)(l)  (1964. 
*  17  CFR  240.19l>-4  (1986). 


'  15  U.S.C.  78f  (1984). 

*  15  U.S.C.  788(b)(2)  (1984). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  proposes  to 
revise  certain  of  its  strike  price  policies 
to  permit  the  orderly  introduction  of 
one-half  point  ($.005)  strike  price 
intervals  for  Canadian  dollar  option 
contracts. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  proposed  rule  change  would 
enable  the  Exchange  to  add  one-half 
point  exercise  prices  in  Canadian  dollar 
option  contracts,  either  singly  or  at  the 
same  time  as  the  next  exercise  price  is 
added.  The  Canadian  dollar,  relative  to 
the  United  States  dollar,  is  not  violatile 
as  compared  to  other  foreign  currencies. 
The  availability  of  additional  strike 
prices  would  enhance  the  opportimity  of 
participants  in  the  Canadian  dollar 
foreign  currency  options  to  trade  and 
hedge  their  currency  risk  more 
effectively.  The  ability  of  the  PHLX  to 
offer  $.005  strike  price  intervals  in  the 
Canadian  dollar  will  enable  the  PHLX, 
which  trades  a  similar  product,  to  be 
competitive  with  the  Chicago  Board 
Options  Exchange  ("CBOE")  which  has 
applied  to  the  Commission  to  add  one- 
half  point  exercise  prices  in  its 
Canadian  dollar  option  contracts.  (See 
Release  No.  23811,  November  26. 1986.) 
In  addition,  introduction  of  one-half 
point  strike  prices  on  the  same  day  as 
the  CBOE  will  reduce  investor 
confusion. 

The  proposed  rule  change  is  based  on 
section  6(b)(5)  of  the  Securities 
Exchange  Act  ("Act")  in  that  it  is 
designed  to  facilitate  transactions  in 
Canadian  dollar  foreign  currency 
options. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  forsee  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  1934  Act  because 
the  rule  change  is  substantively 
identical  to  a  proposed  rule  change 
previously  filed  by  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE")  and  approved  by  the 
Commission. 

The  Commission  Bnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
because  the  rule  change,  substantively 
identical  to  a  rule  change  filed 
previously  by  the  CBOE  and  approved 
by  the  Commission, '  will  enable  the 
Phlx  to  compete  effectively  in  trading 
Canadian  Dollar  options.  In  addition, 
similar  strike  prices  among  exchanges 
will  help  to  reduce  investor  confusion  in 
trading  these  options. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 


'  See  Securities  Exchange  Act  Release  No.  23886. 
(December  12. 1986). 


accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  12, 1986. 
It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  15, 1986. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  86-28824  Filed  12-22-86:  8:45  am] 

BILUNQ  COOC  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Uccnse  No.  04/04-5240) 

Pro-Med  Investment  Corporation; 
Issuance  of  a  Small  Business 
Investment  Company  License; 
Application 

On  July  23. 1986.  a  notice  was 
published  in  the  Federal  Register  (51  PR 
141).  stating  that  an  application  had 
been  filed  by  Pro-Med  Investment 
Corporation.  1380  NE.  Miami  Gardens 
Drive.  N.  Miami  Beach.  Florida  33179. 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1986))  for  a  license  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  on  August  23. 1986,  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(d]  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  04/04-5240  on 
November  28. 1986.  to  Pro-Med 
Investment  Corporation  to  operate  as  a 
small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  15. 1986. 
Robert  G.  Uneberry, 
Deputy  Associate  Administrator  for 
Investment. 
[FR  Doc.  86-28694  Filed  12-22-86:  8:45  am] 

niiJNQ  COOC  MttS-OI-M 
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DEPARTMENT  OF  STATE 

IPiit>Hc  Notic*  090] 

Soutti  African  Parastatal  Organizations 

agency:  Department  of  State. 
ACTKNC  Notice. 


:  Requests  have  been 
submitted  to  the  Department  of  State  to 
review  the  classification  of  the  following 
firms  as  South  African  "parastatal 
organizations"  for  purposes  of  the 
Comprehensive  Anti-Apartheid  Act  of 
1986.  as  amended  (Pub.  L.  99-440):  Sasol 
Ltd.;  Tecnetics  (Pty)  Ltd.;  Putco  Ltd.; 
Siemens  Ltd.;  Computer  Technology 
(Pty)  Ltd.  (Comtec);  Klein  Karoo 
Landboukooperaise  Ltd.;  and  Mercedes 
Datakor  (Pty)  Ltd.  Interested  persons  are 
invited  to  submit  any  written  conmients 
relevant  to  the  Department's  review  of 
the  status  of  these  firms. 
DATE  Comments  must  be  received  no 
later  than  January  5. 1987. 

AOOftESS:  Comments  should  be  sent  to 
the  Office  of  Southern  African  Affairs. 
Room  4238.  Department  of  State, 
Washington.  DC  20520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Benjaminson.  Office  of  Southern 
African  Affairs  (202)  647-8433.  or  Lynda 
Clarizio.  Office  of  the  Legal  Adviser 
(202)  647-4110. 

SUPPLEMENTARY  INFORMATION:  State 
Department  Public  Notice  No.  983, 
published  on  November  19, 1986  (51  FR 
41912),  identified  which  South  African 
firms  are  deemed  to  be  "parastatal 
organizations"  for  purposes  of  the 
Comprehensive  Anti-Apartheid  Act  of 
1986.  The  notice  provided  that  any 
person  believing  that,  due  to  unique 
circumstances,  a  firm  should  be 
included  or  excluded  from  the  list  of 
parastatal  organizations  can  request 
that  the  Department  review  the 
particular  case.  All  requests  must  be 
submitted  in  %vriting  to  the  Office  of 
Southern  African  Affairs.  Any 
submission  should  contain  detailed 
information  as  to  the  stock  ownership 
and  composition  of  the  board  of 
directors  of  the  particular  firm  as  well  as 
the  amount  of  preferential  financial 
assistance  received  by  such  firm  from 
the  South  African  Government.  The 
notice  stipulated  that  the  Department  of 
State  may  invoke  the  authorities  set 
forth  in  section  e03(b)  of  the  Act  in 
conducting  a  review.  Any  person  who 
willfully  makes  a  false  or  misleading 
statement  in  a  submission  to  the 
Department  will  be  subject  to  the  civil 
and  criminal  penalties  set  forth  in 
section  603(b)  and  (c)  of  the  Act  and  18 
U.S.C  1001. 


Requests  have  been  submitted  to  the 
Department  to  review  the  classification 
of  the  following  firms  as  South  African 
parastatal  organizations:  Sasol  Ltd.; 
Tecnetics  (Pty)  Ltd.;  Putco  Ltd;  Siemens 
Ltd.;  Computer  Technology  (Pty)  Ltd. 
(Comtec);  and  Mercedes  Datakor  (Pty) 
Ltd.  Interested  persons  are  invited  to 
submit  any  written  comments  relevant 
to  the  Department's  review  of  the  status 
of  these  firms  by  January  5. 1987. 

Dated:  December  17, 1986. 
Chas  W.  Freeman,  Jr., 
Deputy  Assistant  Secretary  for  African 
Affairs. 
(FR  Doc.  86-28782  Filed  12-22-86:  8:45  am] 

MLLINQ  COOC  4710-2S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

National  Motor  Carrier  Advisory 
Committee 

agency:  Federal  Highway 
Administi-ation  (FHWA),  DOT. 
ACTION:  Notice  of  public  meeting. 

summary:  The  FHWA  announces  that 
the  National  Motor  Carrier  Advisory 
Committee  will  hold  a  meeting  on 
January  12  and  13, 1987,  in  Washington, 
DC,  at  die  U.S.  Departinent  of 
Transportation  headquarters,  400  7th 
Street,  SW..  Washington,  DC.  The 
meeting  will  begin  at  12:30  p.m.  on 
January  12  and  at  9:00  a.m.  on  January 
13.  The  meeting  will  be  in  room  2300  and 
it  is  open  to  the  public. 

The  agenda  will  include:  various 
motor  carrier  safety  issues,  a  report  on 
the  status  of  the  National  Governors' 
Association  Working  Groups' 
recommendations  on  Uniform  State 
Motor  Carrier  Procedures,  the 
Commercial  Drivers'  Licensing  program, 
the  issue  of  "reasonable  access",  and 
the  status  of  various  legislative 
proposals  affecting  the  motor  carrier 
industry. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Joseph  S.  Toole,  Executive  Director, 
National  Motor  Carrier  Advisory 
Committee,  Federal  Highway 
Administration,  HOA-1,  Room  4218,  400 
7th  Sti^et  SW.,  Washington.  DC  20590, 
(202)  366-2238,  office  hours  are  from  7:45 
a.m.  to  4:15  p.m.  ET,  Monday  through 
Friday. 

Issued  on  December  18, 1986. 
Robert  E.  Fanis, 

Deputy  Federal  Highway  Administrator, 

Federal  High  way  Administration. 

[FR  Doc.  86-28828  Filed  lZ-22-86;  8:45  am] 

MUJNO  COOE  4t10-2a-M 


Urt>an  Mass  Transportation 
Administration 

UMTA  Sections  3  and  9;  Grant 
OtHlgations 

agency:  Urban  Mass  Transportation 
Administi-ation  (UMTA),  DOT. 

action:  Notice. 

summary:  Pub.  L.  99-500  signed  into  law 
by  President  Reagan  on  October  18, 
1986,  contained  a  provision  requiring  the 
Urban  Mass  Transportation 
Administration  to  publish  an 
announcement  in  the  Federal  Register 
each  time  a  grant  is  obligated  pursuant 
to  Sections  3  and  9  of  the  Urban  Mass 
Transportation  Act  of  1964.  as  amended. 
The  statute  requires  that  the 
announcement  include  the  grant 
number,  the  grimt  amount  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  R.  Fleischman,  Chief,  Resource 
Management  Division,  (202)  366-2053, 
400  SevenUi  Street,  SW.,  Washington, 
DC  20590. 

SUPPLEMENTARY  INFORMATION:  The 
Section  3  program  was  established  by 
the  Urban  Mass  'transportation  Act  of 
1964  to  provide  coital  assistance  to 
eligible  recipients  in  urban  areas. 
Fimding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  Section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  Pub.  L.  99-500.  UMTA  reports  the 
following  grant  information: 


TranM  property 

Grant  No. 

Grant 

amount 

Date 
obigsted 

UMTASwIion 

3GranlK 

MMrapoilan 

NV-OS-OZie 

sso.ooo.ooo 

12-01-86 

Transporta- 

tion 

MhoHftt- 

NewYotk 

City  Transit 

Aulhority. 

Regtonri 

IL-03-0124-01 ... 

Se.678.S2Z 

12-0«-86 

Trsnsports* 

bon 

AuOKvity— 

CXicago 

Transit 

Authority.. 

Regional 
Transporta- 

IL-03-012  

$6,CXX),000 

12-04-86 

tion 

Aultiority— 

Commular 

Rtf 

Division.. 
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Trmil  prapwiy 

Giant  No 

Grant 
amount 

Oala 
obigalad 

Regnnal 

IL-03-0129 

$3,570,000 

12-04-M 

Tranapofta- 

lion 

Conwnulw 

Rai 

Omsnn 

Revonal 

IL-O3-0127-01 ... 

S1.116.300 

12-0«-a8 

Transporta- 

lion 

Amhonty— 

Commular 

Rai 

Dmaion. 

UMTASMion 

NV-90-X102 

S73.2e9.a00 

12-04-aS 

9Gran(s: 

MakopoMwi 

Tranaporta- 

tion 

Authority— 

NawYwIi 

CiiyTiarail 

Aultwnly 

Issued  on  December  16, 1986. 
Ralph  L  Stanley, 
Administrator 
[FR  Doc.  86-28683  Filed  12-22-86;  8:45  am] 

BHUNG  COOC  4910-57-11 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  SulMnitted  to  0MB  for 
Review 

Dated:  December  15, 1986. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding 
these  infonnation  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Room  7313, 1201 
Constitution  Avenue,  NW..  Washington. 
DC  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number:  1512-0378 
Form  Number  ATF  REc  5530/1 
Type  of  Review:  Extension 
Title:  Applications  and  Notices — 
Manufacturers  of  Nonbeverage 
Products 
Clearance  Officer:  Robert  G.  Masarsky, 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7202, 
Federal  Building,  1200  Pennsylvania 
Avenue,  ^fW.,  Washington,  DC  20226 
OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503 


Internal  Revenue  Service 

OMB  Number:  1545-0720 

Fonn  Number.  IRS  Forms  8038  and  8038- 
G 

Type  of  Review:  Revision 

Title:  Information  Return  for  Tax- 
Exempt  Private  Activity  Bonds  Issues 
(8038);  and  Information  Return  for 
Tax-Exempt  Governmental  Bonds 
Issues  (8038-G) 

OMB  Number  1545-0797 

Form  Number  None 

Type  of  Review:  Extension 

Title:  Definition  of  a  Brother-Sister 
Group  of  Controlled  Corporations  or 
Businesses  (LR-35-82) 

Clearance  Officer  Garrick  Shear,  (202) 
566-6150,  Room  5571, 1111 
Constitution  Avenue,  NW., 
Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503 

Douglas  J.  CoUey, 

Departmental  Reports  Management  Office. 

[FR  Doc.  88-28819  Filed  12-22-86:  8:45  am) 

MUJNQ  CODE  4aia-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  December  17, 1986. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
P.L.  96-511.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed*' 
Comments  regarding  these  information 
collections  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Room  7313, 1201  Constitution  Avenue, 
NW.,  Washington,  DC  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number  1512-0001 

Form  Number  ATF  F  1600.1  and  ATF  F 

1600.8 
Type  of  Review:  Reinstatement 
Title:  Requisition  for  Forms  or 

Publications  (ATF  F  1600.1); 

Requisition  for  Firearms/Explosives 

Forms  (ATF  F  1600.8) 
OMB  Number  1512-0025 
Form  Number  ATF  F  2  (5320.2) 
Type  of  Review:  Extension 
Title:  Notice  of  Firearms  Manufactured 

or  Imported 
OMB  Number  1512-0292 
Form  Number  ATF  REC  5120/2 
Type  of  Review:  Extension 


Title:  Letterhead  Applications  and 
Notices  Relating  to  the  Wine 

OMB  Number  1512-0357 

Form  Number  ATF  REC  5170/6 

Type  of  Review:  Extension 

Title:  Wholesale  Dealers  Application, 
Letterheads,  and  Notices  Relating  to 
Operations  (Variations  in  Format  or 
Preparation  of  Records) 

Clearance  Officer:  Robert  G.  Masarsky. 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7202, 
Federal  Building,  1200  Pennsylvania 
Avenue.  NW..  Washington,  DC  20226 

OMB  Reviewer.  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Douglas  ].  CoUey, 

Departmental  Reports  Management  Office. 

[FR  Doc.  86-28820  Filed  12-22-86;  8:45  am] 

MLUNO  COOC  4aiO-2»-« 


Office  of  the  Secretary 

[Department  drcuUv— Public  Debt  Series- 
No.  41-«6] 

Treasury  Notes  of  January  15, 1994, 
Series  D-1994,  Washington,  December 
17,1986 

1.  Invitation  of  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $7,250,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  January  15, 1994, 
Series  D-1994  (CUSIP  No.  912827  UL  4). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  at  the  average  price  to 
Federal  Reserve  Banks,  as  agents  for 
foreign  and  international  monetary 
authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  January  5, 
1987,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
July  15, 1987,  and  each  subsequent  6 
months  on  January  15  and  June  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
January  15, 1994,  and  will  not  be  subject 
to  call  for  redemption  prior  to  maturity. 
In  the  event  any  payment  date  is  a 
Satiuday,  Sunday,  or  other  nonbusiness 
day.  the  amount  due  will  be  payable 


Federal  Register  /  Vol.  51,  No.  246  /  Tuesday,  December  23,  1986  /  Notices 45963 


(without  additional  interest)  on  the  next- 
succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000,  $5,000,  $10,000,  $100,000,  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Pari  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239,  prior  to  1:00  p.m.. 
Eastern  Standard  Time,  Tuesday, 
December  30, 1986.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  January  5, 1987,  and 
received  no  later  than  Monday,  January 
5, 1987. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 


prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  accoimt  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  fimds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bai^  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  fuUj  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 


99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  whenever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  January  5, 1987.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  govering  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  December  31, 
1986.  In  addition.  Treasury  Tax  and 
Loan  Note  Option  Depositaries  may 
make  payment  for  the  Notes  alloted  for 
their  own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Teasury  Tax 
and  Loan  Note  Accounts  on  or  before 
Monday,  January  5, 1987.  When 
payment  has  been  submitted  with  the 
tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
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been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretay  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
deflnitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain. 


service,  and  make  payment  on  the    « 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendment  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Muiphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  86-28865  Filed  12-19-88;  11:34  am] 

BILLING  CODE  4110-40-M 


VETERANS  ADMINISTRATION 

Veterans'  Advisory  Committee  on 
Rehabilitation;  IMeeting 

The  Veterans  Administration  gives 
notice  that  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Rehabilitation, 
authorized  by  38  U.S.C.  1521,  will  be 
held  in  Room  1010  of  the  Veterans 


Administration  Central  Office. . .  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  January  13  and  14, 1987.  The 
sessions  will  begin  at  8:30  a.m.  The 
purpose  of  the  meeting  will  be  to  review 
the  administration  of  veterans' 
rehabilitation  programs  and  provide 
recommendations  to  the  Administrator. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the 
conference  room.  Because  of  the  limited 
seating  capacity,  it  will  be  necessary  for 
those  wishing  to  attend  to  contact  Dr. 
Carole  J.  Westerman,  Executive 
Secretary,  Veterans'  Advisory 
Committee  on  Rehabilitation  (phone 
202-233-2886]  prior  to  January  6. 1987. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  meeting.  Oral  statements  will 
be  heard  at  9:30  a.m.  on  January  14. 
1987. 

Dated:  December  12. 1986. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
[FR  Doc.  86-28665  Filed  12-22-66;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubilst^ed 
under  the  "Government  In  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552b(e)(3). 


COUNCIL  ON  ENVIRONMENTAL  QUALITY 

DATES,  TIMES  AND  PLACE:  Thursday, 
January  8.  1987.  2:00  p.m.,  Monday. 
January  12. 1987,  10:00  a.m.,  Thursday. 
February  5, 1987, 10:00  a.m..  Council  on 
Environmental  Quality  Conference 
Room,  First  Floor.  722  Jackson  Place. 
NW..  Washington.  DC. 
DATE:  December  18, 1986. 
status:  Open.  I 

MATTERS  TO  BE  CONSIDERED:  Under  the 
Council's  NEPA  regulations.  Federal 
agencies  may  refer  to  the  Council 
federal  interagency  disagreements 
concerning  proposed  major  federal 
actions  that  might  cause  unsatisfactory 
environmental  effects.  (40  CFR  Part  1504 
et  seq.]  In  accordance  with  this 
provision  the  Environmental  Protection 
Agency  has  referred  the  proposed 
amendments  of  the  Corps  of  Engineers' 
regulations  implementing  the  National 
Environmental  Policy  Act.  The  purpose 
of  these  meetings  is  to  aid  the  council  in 
seeking  a  resolution  of  the  referral. 

The  first  and  second  meetings  will  be 
limited  to  briefings  and  discussions 
among  the  Council  and  other  Federal 
agencies.  The  third  meeting  is  being 
called  to  provide  the  public  with  an 
opportunity  to  present  their  views. 

For  the  first  meeting.  January  8.  the 
General  Counsel  of  CEQ  will  brief  the 
Council  on  the  issues  raised  in  the 
referral. 

For  the  second  meeting.  January  12, 
representatives  of  the  Corps  of 


Engineers,  the  Environmental  Protection 
Agency  and  any  other  interested  Federal 
agencies,  will  present  information  and 
discussion  regarding  the  referral. 

For  the  third  meeting,  February  5, 
members  of  the  public  will  have  an 
opportunity  to  present  views  on  the 
issues  raised  in  the  referral. 
Organizations  and  individuals  wishing 
to  make  oral  presentations  at  the  public 
meeting  on  February  5.  must  request 
time  in  writing  from  CEQ  by  January  28, 
1987.  In  addition  interested  parties  may 
submit  written  comments  for  the  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dinah  Bear,  General  Counsel,  Council 

on  Environmental  Quality,  722  Jackson 

Place,  NW..  Washington.  DC  20006  (202) 

395-5754. 

AAlanHill, 

Chairman. 

[FR  Doc.  86-28925  Filed  12-19-86;  3:23  pm] 

MLLmO  CODE  312S-01-M 

NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  December  22,  29. 1986, 

January  5,  and  12, 1987. 

PLACE:  Commissioners'  Conference 
Room,  1717  H  Street.  NW..  Washington. 
DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  December  22 

No  Commission  meetings. 
Week  of  December  29— Tentative 

No  Commission  meetings. 
Week  of  January  5 — ^Tentative 
Thursday,  January  8 
10:00  a.m. 


Briefing  on  Status  of  Safety  Goal 
Implementation  (Public  meeting] 
2:00  p.m. 

Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Shearon  Harris 
(Public  meeting) 

Friday,  January  9 

10:00  a.m 
Affirmation/Discussion  and  Vote  (Public 

meeting] 
a.  Proposed  Order  on  Shearon  Harris 

(Tentative) 

Week  of  January  12 — Tentative 

Thursday,  January  15 

10:00  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  6) 
2:00  p.m. 
Briefing  on  Status  of  Palisades  (Public 
meeting] 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
meeting)  (if  needed] 

ADDITIONAL  INFORMATION:  DisCUSsion  of 

Management-Organization  and  Internal 

Persoimel  Matters  (Closed — ^Ex.  2  &  6) 

moved  from  December  17  to  December 

18.  Affirmation  of  "Final  Rulemaking  on 

Revisions  to  Operator  Licensing — 10 

CFR  55  and  Conforming  Amendments" 

(Public  meeting)  scheduled  for 

December  18.  postponed. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 

CALL  (RECORDING):  (202]  634-1498. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Andrew  Bates  (202]  634- 

1410. 

Andrew  L  Bates. 

Office  of  the  Secretary. 

December  18, 1986. 

[FR  Doc.  86-28928  Filed  12-19-86;  3:38  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  con-ections  of  previously 
published  Rule,  Proposed  Rule,  and 
Notice  documents  and  volumes  of  the 
Code  of  Federal   Regulations.   These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections   are  issued  as  signed 
documents  and  appear  In   the  appropriate 
document  categories  elsewtiere  in  the 
issue. 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  2910 

[AA-320-06-421 1-02-2410;  Circular  No. 
2590] 

Airport  Leasing  Procedures; 
Amendments 

Correction 

In  rule  document  86-25222  beginning 
on  page  40807  in  the  issue  of  Monday, 
November  10, 1986,  make  the  following 
corrections: 

§2911.2-3    [Corrected] 

1.  On  page  40810,  in  §  2911.2-3{b).  in 
the  third  column,  in  the  third  line. 


"conveyance  of  should  read 
"conveyance  or". 

§2911.2-4    [CorrM:tMl] 

2.  On  page  40810,  in  S  2911.2-4,  in  the 
third  column,  in  the  section  heading, 
"Executive"  should  read  "Execution"; 
and  in  the  first  line,  "receipt  the"  should 
read  "receipt  of  the". 

MLUNQ  CODE  1S09-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-060-07-NCBC;  CA-19159] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  In  Riverside  and  San 
Diego  Counties,  CA 

Correction 

In  notice  document  86-25131 
appearing  on  page  40359  in  the  issue  of 
Thviraday,  November  6, 1986,  make  the 
following  corrections: 

1.  In  the  first  column,  in  the  legal 
description  for  Riverside  County,  in  T. 
7S.,  R.  3E.,  in  Sec.  18,  remove  the  comma 
between  "EW  and  "SEy4". 


2.  In  the  same  column,  in  the  legal 
description  for  San  Diego  County,  in 
T.18S.,  R.  7E.,  in  the  first  line  of  Sec.  2, 
remove  the  comma  between  "NW%" 
and"SWV4". 

MLLmO  COOC  1S09-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  36 

Alaska  National  Wildlife  Refuges, 
Management  Regulations 

Correction 

In  rule  document  86-27901  beginning 
on  page  44791  in  the  issue  of  Friday, 
December  12, 1986,  make  the  following 
correction: 

§36.2    [Corrected] 

On  page  44793,  in  the  third  column,  in 
the  amendment  to  §  36.2,  remove  the 
phrase  "immediately  after  the  words  'as 
defined  in  this  section'  "  from  the  end  of 
paragraph  (h). 

BILUNG  CODE  1S0S-01-O 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Ch.  2 

Department  of  Defense;  Federal 
Acquisition  Regulation  Supplement 

agency:  Department  of  Defense. 
action:  Final  rule. 

summary:  The  Federal  Acquisition 
Regulation  (FAR)  and  the  DoD  FAR 
Supplement  (DFARS)  became  effective 
for  solicitations  issued  on  or  after  April 
1, 1984.  The  1984  edition  of  the  DFARS 
was  issued  at  that  time.  This  document 
contains  the  1986  edition  of  the  DFARS, 
which  replaces  the  1984  edition. 

EFFECTIVE  DATE:  December  23.  1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  ODASD(P)/ 
DARS.  c/o  OASD(A&L),  Room  3C841, 
the  Pentagon,  Washington,  DC  20301- 
3062.  telephone  (202)  697-7266. 
SUPPLEMENTARY  INFORMATION:  This  1986 
edition  of  the  Department  of  Defense 
Supplement  to  the  Federal  Acquisition 
Regulation  (FAR)  is  issued  under  the 
statutory  authorities  of  the  Secretary  of 
Defense.  The  FAR  and  the  DoD  FAR 
Supplement  (DFARS)  became  effective 
for  solicitations  issued  on  or  after  1 
April  1984. 

The  FAR  and  the  DFARS  contain 
direction  to  DoD  contracting  personnel 
as  to  (i)  what  provisions,  clauses  and 
cost  principles  are  authorized  for  DoD 
contracts  and  (ii)  what  other  procedures 
and  actions  must  be  followed  in 
awarding  and  administering  DoD 
contracts.  The  DFARS  contains  material 
that  implements  the  FAR,  as  well  as 
supplementary  material  that  is  unique  to 
the  Department  of  Defense.  This 
Supplement  is  not  a  stand-alone 
document  and  must  be  read  in 
conjunction  with  FAR. 

The  new  edition  incorporates  Defense 
Acquisition  Circulars  (DACs)  84-1 
through  84-14  and  reflects  coverage  that 
is  now  in  the  field  and  being  utilized. 
The  last  DAC  issued  in  the  former 
edition,  1984,  is  84-14.  No  further  DACs 
will  be  issued  to  that  edition.  The  first 
change  to  this  edition  will  be  Number 
86-1  and  later  DACs  will  be  numbered 
in  sequence  (e.g.,  86-2,  86-3,  etc.)  (Note: 
The  changes  made  by  DAC  86-1  have 
been  incorporated  into  this  Federal 
Register  publication). 

Appendices  which  are  currently  in 
effect  are  included  in  this  edition  and 
are  listed  in  the  Table  of  Contents. 
(Note:  DFARS  (former  DAR)  manuals 
and  supplements  referenced  in  the  Table 
of  Contents  are  not  included  in  the 
subscription  to  the  DFARS  and  must  be 


purchased  separately  from  the 
Government  Printing  Office.) 

Interested  parties  may  submit 
proposed  revisions  to  this  Supplement 
directly  to  the  DAR  Council. 

Note. — Copies  of  the  DoD  FAR  Supplement 
in  the  Federal  Register,  looseleaf.  and  CFR 
form  may  be  purchased  from  the 
Superintendent  of  Documents.  Government 
Printing  Office.  Washington.  DC  20402. 

The  DoD  FAR  Supplement  is  codified 
in  Chapter  2,  Title  48  of  the  Code  of 
Federal  Regulations. 

List  of  Subjects  in  48  CFR  Ch.  2 

Government  procurement. 

Charles  W.  Uoyd, 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

Title  48  of  the  Code  of  Federal 
Regulations  is  amended  by  revising 
Chapter  2  to  read  as  follows: 

CHAPTER  2— DEPARTMENT  OF 
DEFENSE 

SUBCHAPTER  A— GENERAL 

Part  201 — Federal  Acquisition  Regulations 

System 
Part  202 — Definitions  of  Words  and  Terms 
Part  203 — Improper  Business  F>ractice8  and 

Personal  Conflicts  of  Interest 
Part  204 — Administrative  Matters 

SUBCHAPTER  B— COMPETITION  AND 
ACQUISITION  PLANNING 

Part  205 — F*ublicizing  Contract  Actions 
Part  206 — Competition  Requirements 
Part  207 — Acquisition  Planning 
Part  208 — Required  Sources  of  Supplies  and 

Services 
Part  209 — Contractor  Qualifications 
Part  210 — Specifications,  Standards,  and 

Other  Purchase  Descriptions 
Part  211 — Acquisition  and  Distribution  of 

Commercial  Products 
Part  212 — Contract  Delivery  or  Performance 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

Part  213 — Small  Purchase  and  Other 
Simplified  Purchase  Procedures 
Part  214— Sealed  Bidding 
Part  215 — Contracting  by  Negotiation 
Part  216 — Types  of  Contracts 
Part  217 — Special  Contracting  Methods 
Part  218— Reserved  in  FAR 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAMS 

Part  219 — Small  Business  and  Small 

Disadvantaged  Business  Concerns 
Part  220 — Latxir  Surplus  Area  Concerns 
Part  221— Reserved  in  FAR 
Part  222 — Application  of  Labor  Laws  to 

Government  Acquisitions 
Part  223 — Environment,  Conservation,  and 

Occupational  Safety 
Part  224 — Protection  of  Privacy  and  Freedom 

of  Information 
Part  225 — Foreign  Acquisition 
Part  226— Reserved  in  FAR 


SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

Part  227 — Patents,  Data,  and  Copyrights 

Part  228 — Bonds  and  Insurance 

Part  229— Taxes 

Part  230 — Cost  Accounting  Standards 

Part  231 — Contract  Cost  Principles  and 

Procedures 
Part  232 — Contract  Financing 
Part  233 — F'rotests.  Disputes,  and  Appeals 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

Part  234 — Major  System  Acquisition 

Part  235 — Research  and  Development 
Contracting 

Part  236— Construction  and  Architect- 
Engineer  Contracts 

Part  237 — Service  Contracting 

Part  238 — Federal  Supply  Schedule 
Contracting 

Part  239 — Management.  Acquisition,  and  Use 
of  Information  Resources 

Part  240— Reserved  in  FAR 

Part  241— Reserved  in  FAR 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

Part  242 — Contract  Administration 
Part  243 — Contract  Modifications 
Part  244 — Subcontracting  Policies  and 

Procedures 
Part  245 — Government  Property 
Part  246 — Quality  Assurance 
Part  247 — Transportation 
Part  248 — Value  Engineering 
Part  249 — Termination  of  Contracts 
Part  250 — Extraordinary  Contractual  Actions 
Part  251 — Use  of  Government  Sources  by 

Contractors 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

Part  252 — Solicitation  Provisions  and 

Contract  Clauses 
Part  253— Forms 

SUBCHAPTER  I— AGENCY 
SUPPLEMENTARY  REGULATIONS 

Part  270 — Acquisition  of  Computer  Resources 

Table  of  Subchapters,  Parts  and 
Subparts 

SUBCHAPTER  A— GENERAL 

Part  201— Federal  Acquisition  Regulations 
System 

Subpart 

201.1  Purpose,  Authority,  Issuance 

201.2  Administration 

201.3  Agency  Acquisition  Regulations 

201.4  Deviations  from  the  FAR 

201.5  No  DoD  FAR  Supplement 

201.6  Contracting  Authority  and 
Responsibilities 

201.7  Determinations  and  Findings 

Part  202— DeflnMons  of  Words  and  Terms 

202.1  Definitions 

202.2  No  DoD  FAR  Supplement 

Part  203 — Improper  Business  Practices  and 
Personal  Conflicts  of  Interest 

203.1  Safeguards 

203.2  Contractor  Gratuities  to  Government 
Personnel 
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203.3  Reports  of  Suspected  Antitrust 
Violations 

203.4  Contingent  Fees 

203.5  Other  Improper  Business  Practices 

203.6  No  DoD  FAR  Supplement 

Part  204— Administrative  Matters 

204.1  No  DoD  FAR  Supplement 

204.2  Contract  Distribution 

204.3  Reserved  in  FAR 

204.4  No  DoD  FAR  Supplement 

204.5  Reserved  in  FAR  , 

204.6  Contract  Reporting         ' 

204.7  Contractor  Records  Retention 

204.8  Contract  Files 

204.70  Uniform  Procurement  Instruction 
Identification  Numbers 

204.71  Uniform  Contract  Line  Item 
Numbering  System 

SUBCHAPTER  B— COMPETITION  AND 
ACQUISITION  PLANNING 

Part  205— Publicizing  Contract  Actions 

205.1  Dissemination  of  Information 

205.2  Synopses  of  Proposed  Contract 
Actions 

205.3  Synopses  of  Contract  Awards 

205.4  Release  of  Information 

205.5  Paid  Advertisements 

Part  206 — Competition  Requirements 

206.1  No  DoD  FAR  Supplement 

206.2  Full  and  Open  Competition  After 
Exclusion  of  Sources 

206.3  Other  Than  Full  and  Open 
Competition 

206.4  No  DoD  FAR  Supplement 

206.5  No  DoD  FAR  Supplement 

Part  207— Acquisition  Planning 

207.1  Acquisition  Plans  i 

207.2  Reserved  in  FAR  I 

207.3  Contractor  Versus  Government 
Performance 

207.4  Equipment  Lease  or  Purchase 

Part  208 — Required  Sources  of  Suppltes 
and  Services 

20&1  No  DoD  FAR  Supplement 

208.2  No  DoD  FAR  Supplement 

208.3  Acquisition  of  Utility  Services 

208.4  Ordering  from  Federal  Supply 
Schedules 

208.5  Reserved  in  FAR 

208.6  No  DoD  FAR  Supplement 

208.7  No  DoD  FAR  Supplement 

208.8  No  DoD  FAR  Supplement 

208.9  Reserved  in  FAR  i 

208.10  Reserved  in  FAR  I 

208.11  No  DoD  FAR  Supplement 

208.70  Coordinated  Procurement 

206.71  Commodity  Assignments 

208.72  Procurement  for  NASA 

208.73  Miniature  and  Instrument  Ball 
Bearings 

208.74  Precision  Components  for 
Mechanical  Time  Devices 

208.75  High-Purity  Silicon 

208.76  High  Carbon  Ferrochrome  (HCF) 

208.77  Utilization  of  Government-Owned 
Precious  Metals 

208.78  Forging  Items  Used  for  Military 
Application  for  Combat  and  Direct 
Combat  Support  Items 

Part  209— Contractor  Qualifications 
200.1    Responsible  Prospective  Contractors 


209.2  Qualified  Products 

209.3  First  Article  Testing  and  Approval 

200.4  Debarment,  Suspension,  and 
Ineligibility 

209.5  No  DoD  FAR  Supplement 

209.6  No  DoD  FAR  Supplement 

209.7  No  DoD  FAR  Supplement 

Part  210— Specifications,  Standards,  and 
Otl>er  Purchase  Descriptions 

Part  211— Acquisition  and  Dlstritnition  of 
Commercial  Products 


211.000 
211.001 
211.002 
211.003 
211.004 
211.005 
211.006 
211.007 


No  DoD  FAR 
No  DoD  FAR 
Policy 

No  DoD  FAR 
No  DoD  FAR 
Acceptability 
No  DoD  FAR 
No  DoD  FAR 


Supplement 
Supplement 

Supplement 
Supplement 

Supplement 
Supplement 


Part  212 — Contract  Delivery  or 
Performance 

212.1  Delivery  or  Performance  Schedules 

212.2  Liquidated  Damages 

212.3  Priorities,  Allocations,  and  Allotments 

212.4  Variation  in^Quantity 

212.5  No  DoD  FAR  Supplement 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

Part  213— Small  Purchase  and  Other 
Simplified  Purchase  Procedures 

213.1  General 

213.2  Blanket  Purchase  Agreements 

213.3  Fast  Payment  Procedure 

213.4  Imprest  Fund 

213.5  Purchase  Orders 

Part  214— Sealed  Bidding 

214.1  No  DoD  FAR  Supplement 

214.2  Solicitation  of  Bids 

214.3  No  DoD  FAR  Supplement 

214.4  Opening  of  Bids  and  Award  of 
Contract 

214.5  Two-Step  Sealed  Bidding 

Part  215— Contracting  by  Negotiation 

215.1  General  Requirements  for  Negotiation 

215.2  Reserved  in  FAR 

215.3  Reserved  in  FAR 

215.4  Solicitation  and  Receipt  of  Proposals 
and  Quotations 

215.5  Unsolicitied  Proposals 

215.6  Source  Selection 

215.7  Make-or-Buy  Programs 

215.8  Price  Negotiation 

215.9  Profit 

215.10  Preaward,  Award  and  Postaward 
Notifications,  Protests  and  Mistakes 

Part  216— Types  of  Contracts 

216.1  Selecting  Contract  Types 

216.2  Fixed-Price  Contracts 

216.3  Cost-Reimbursement  Contracts 

216.4  Incentive  Contracts 

216.5  Indefinite-Delivery  Contracts 

216.6  Time-and-Materials,  Labor-Hour,  and 
Letter  Contracts 

216.7  Agreements 

Part  217— Special  Contracting  Methods 

217.1  Multi-Year  Contracting 

217.2  Options 

217.3  Reserved  in  FAR 

217.4  No  DoD  FAR  Supplement 


217.5  Interagency  Acquisitions  Under  the 
Economy  Act 

217.6  Management  and  Operating  Contracts 

217.70  Exchange  of  Non-Excess  Personal 
Property  in  DoD 

217.71  Master  Agreement  for  Repair  and 
Alteration  of  Vessels 

217.72  Acquisition  of  Component  Paris 

217.73  Special  Commodities 

217.74  Contracts  With  Requirements  for 
Provisioned  Items 

Part  218— Reserved  in  FAR 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAMS 

Part  219— Smalt  Business  and  Small 
Disadvantaged  Business  Concerns 

219.1  Terms  and  Size  Standards 

219.2  Policies 

219.3  No  DoD  FAR  Supplement 

219.4  Cooperation  with  the  Small  Business 
Administration 

219.5  Set-Asides  for  Small  Business 

219.6  Certificates  of  Competency  and 
Determinations  of  Eligibility 

219.7  Subcontracting  With  Small  Business 
and  Small  Disadvantaged  Business 
Concerns 

219.8  No  DoD  FAR  Supplement 

219.9  No  DoD  FAR  Supplement 

Part  220— Labor  Surplus  Area  Concerns 

220.1  No  DoD  FAR  Supplement 

220.2  No  DoD  FAR  Supplement 

220.3  No  DoD  FAR  Supplement 
220.70    Labor  Surplus  Area  Policy  and 

Procedures 

Part  221— Reserved  in  FAR 

Part  222— Application  of  Labor  Lawrs  to 
Govemntent  Acquisitions 

222.1  Basic  Labor  Policies 

222.2  No  DoD  FAR  Supplement 

222.3  No  DoD  FAR  Supplement 

222.4  Labor  Standards  for  Contracts 
Involving  Construction 

222.5  Reserved  in  FAR 

222.6  Walsh-Healey  Public  Contracts  Act 

222.7  Reserved  in  FAR 

222.8  Equal  Employment  Opportunity 

222.9  No  DoD  FAR  Supplement 

222.10  Service  Contract  Act  of  1965 

222.11  No  DoD  FAR  Supplement 

222.12  Reserved  in  FAR 

222.13  Special  Disabled  and  Vietnam  Era 
Veterans 

222.14  Employment  of  the  Handicapped 

222.70  Safety  and  Health  Regulations  for 
Shipyard  and  Related  Employment 

222.71  Fair  Labor  Standards  Act  of  1938 

Part  223— Environment,  Conservation,  and 
Occupational  Safety 

223.1  No  DoD  FAR  Supplement 

223.2  No  DoD  FAR  Supplement 

223.3  Hazardous  Material  Identification  and 
Material  Safety  Data 

223.4  No  DoD  FAR  Supplement 

Part  224 — Protection  of  Privacy  and 
Freedom  of  Infomtation 

224.1  Protection  of  Individual  Privacy 

224.2  Freedom  of  Information  Act 
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Part  225 — Foreign  Acquisition 

225.1  Buy  American  Act — Supplies 

225.2  Buy  American  Act — Construction 
Materials 

225.3  Balance  of  Payments  Program 

225.4  Purchases  Under  the  Trade 
Agreements  of  1979 

225.5  Payment  in  Local  Foreign  Currency 

225.6  Customs  and  Duties 

225.7  Restrictions  on  Certain  Foreign 
Purchases 

225.8  International  Agreements  and 
Coordination 

225.9  Omission  of  the  Examination  of 
Records  Clause 

225.70  Appropriations  Act  Restrictions 

225.71  Canadian  Purchases 

225.72  Military  Assistance  Program 
Acquisitions 

225.73  Acquisitions  for  Foreign  Military 
Sales 

225.74  Purchases  From  NATO  Participating 
Country  Sources 

225.75  Purchases  From  Defense  Cooperation 
Country  Sources 

225.76  Use  of  U.S.  Owned  Foreign  Currency 
for  Payments 

225.77  Procurements  Involving  Work  To  Be 
Performed  in  Foreign  Countries  by 
United  States  Contractors 

Part  226— Reserved  in  FAR 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

Part  227 — Patents,  Data  and  Copyrigtits 

227.1  No  DoD  FAR  Supplement 

227.2  No  DoD  FAR  Supplement 

227.3  Patent  Rights  Under  Government 
Contracts 

227.4  Rights  in  Data  and  Copyrights 

227.5  Reserved  in  FAR 

227.6  Foreign  License  and  Technical 
Assistance  Agreements 

227.70    Infringement  Claims,  Licenses,  and 
Assignments 

Part  228— Bonds  and  Insurance 

228.1  Bonds 

228.2  No  DoD  FAR  Supplement 

228.3  Insurance 

228.70  Indemnification 

228.71  Accident  Reporting  and  Safety 

Part  229— Taxes 

229.1  General 

229.2  Federal  Excise  Taxes 

229.3  State  and  Local  Taxes 

229.4  Contract  Clauses 

Part  230— Cost  Accounting  S^ndings 

230.1  General 

230.2  No  DoD  FAR  Supplement 

230.3  No  DoD  FAR  Supplement 

230.4  CAS  Administration 

230.70  Facilities  Capital  Employed  for 
Facilities  in  Use 

230.71  Facilities  Capital  Elmployed  for 
Facilities  Under  Construction 

Part  231— Contract  Cost  Principles  and 
Procedures 

231.1  Applicability 

231.2  Contracts  with  Commercial 
Organizations 

231.3  No  DoD  FAR  Supplement 


231.4  Reserved  in  FAR 

231.5  Reserved  in  FAR 

231.6  No  DoD  FAR  Supplement 

231.7  No  DoD  FAR  Supplement 

Part  232 — Contract  Financing 

232.1  General 

232.2  Reserved  in  FAR 

232.3  Loan  Guarantees  for  Defense 
Production 

232.4  Advance  Payments 

232.5  Progress  Payments.  Based  on  Costs 

232.6  Contract  Debts 

232.7  Contract  Funding 

232.8  Assignment  of  Claims 

Part  233 — Protests.  Disputes  and  Appeals 

233.1  No  DoD  FAR  Supplement 

233.2  Disputes  and  Appeals 

233.70    Certirication  Under  Section  813  of 
Public  Law  95-485 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

Part  234— Major  System  Acquisition 

Part  235 — Research  and  Development 
Contracting 

235.70  Short  Form  Research  Contract 

235.71  Recovery  of  Nonrecurring  Costs  on 
Commercial  Sales  of  Defense  Products 
and  Technology 

Part  236 — Construction  and  Architect- 
Engineer  Contracts 

236.1  General 

236.2  Special  Aspects  of  Contracting  for 
Construction 

236.3  Special  Aspects  of  Formal  Advertising 
in  Construction  Contracting 

236.4  Special  Procedures  for  Negotiation  of 
Construction  Contracts 

236.5  Contract  Clauses 

236.6  Architect-Engineer  Services 

236.7  Standard  Forms  for  Contracting  for 
Construction.  Architect-Engineer 
Services,  and  Dismantling,  Demolition,  or 
Removal  of  Improvements 

236.70  Construction  in  Foreign  Countries 

236.71  Termination  of  Contracts 

Part  237— Service  Contracting 

237.1  Service  Contracts-General 

237.2  Consulting  Services 

237.3  Dismantling,  Demolition,  or  Removal 
of  Improvements 

237.70  Engineering  and  Technical  Services 

237.71  Mortuary  Services 

237.72  Laundry  and  Dry  Cleaning  Services 

237.73  Educational  Service  Agreements 

237.74  Communication  Services 

237.75  Services  of  Students  at  Research  and 
Development  Laboratories 

Part  236— Federal  Supply  Schedule 
Contracting 

238.1  No  DoD  FAR  Supplement 

238.2  No  DoD  FAR  Supplement 


Pan  239— Management.  Acquisition,  and 
Use  of  Information  Resources 

Part  240— Reserved  In  FAR 

Part  241— Reserved  in  FAR 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

Part  242— Contract  Administration 

242.1  Interagency  Contract  Administration 
and  Audit  Services 

242.2  Assignment  of  Contract 
Administration 

242.3  Contract  Administration  Office 
Functions 

242.4  Correspondence  and  Visits 

242.5  Postaward  Orientation 

242.6  Corporate  Administrative  Contracting 
Officer 

242.7  Indirect  Cost  Rates 

242.8  Disallowance  of  Costs 

242.9  Reserved  in  FAR 

242.10  Negotiating  Advance  Agreements  for 
Independent  Research  and 
Development/Bid  and  Proposal  Costs 

242.11  Production  Surveillance  and 
Reporting 

242.12  Novation  and  Change-of-Name 
Agreements 

242.13  Reserved  in  FAR 

242.14  Traffic  and  Transportation 
Management 

242.70  Monitoring  Contractors'  Costs 

242.71  Voluntary  Refunds 

Part  243 — Contract  Modifications 

243.1  General 

243.2  Change  Orders 

243.3  Forms 

243.70    Adjustments  to  Prices  Under 
Shipbuilding  Contracts 

Part  244 — Sut>contracting  Policies  and 
Procedures 

244.1  No  DoD  FAR  Supplement 

244.2  No  DoD  FAR  Supplement 

244.3  Contractors'  Purchasing  Systems 
Reviews 

Part  245— Government  Property 

245.1  No  DoD  FAR  Supplement 

245.2  No  DoD  FAR  Supplement 

245.3  Providing  Government  F*roperty  to 
Contractors 

245.4  Contractor  Use  and  Rental  of 
Government  Property 

245.5  Management  of  Government  Property 
in  the  Possession  of  Contractors 

245.6  Reporting,  Redistribution,  and 
Disposal  of  Contractor  Inventory 

245.70  Appointment  of  Property 
Administrator 

245.71  Forms,  Instructions,  and  Reports 

Part  246 — Quality  Assurance 

246.1  General 

246.2  Contract  Quality  Requirements 

246.3  Contract  Clauses 

246.4  Government  Contract  Quality 
Assurance 

246.5  No  DoD  FAR  Supplement 

246.6  Material  Inspection  and  Receiving 
Reports 

246.7  Warranties 

246.8  No  DoD  FAR  Supplement 
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Part  247— Transportation 

247.1  General 

247.2  Contracts  for  Transportation  or  for 
Transportal)on-Rel«l8d  Services 

247.3  Transportation  in  Supply  Contracts 

247.4  No  DoD  FAR  Supplement 

247.5  Ocean  Transportation  by  U.S.-Plag 
Vessels 

Part  248 — Value  Engineering 

248.1  JMo  DoD  FAR  Supplement 

248.2  Contract  Clauses 

Part  249 — Termination  of  Contracts 

249.1  General  Principles 

249.2  No  DoD  FAR  Supplement 

249.3  No  DoD  FAR  Supplement 

249.4  Termination  for  Default 

249.5  No  DoD  FAR  Supplement 

249.6  Contract  Termination  Forms  and 
Formats 

249.70     Special  Requirements 

Part  250— Extraordinary  Contractual 
Actions 

250.1  General  I 

250.2  Delegation  of  and  Limitations  on 
Exercise  of  Authority 

250.3  Contract  Adjustments . 

250.4  Residual  Powers  I 
250.70     Act  and  Executive  Order 

Part  251— Use  of  Government  Sources  l>y 
Contractors 

251.1  Contractor  Use  of  Government  Supply 
Sources 

251.2  Contractor  Use  of  Interagency  Motor 
Pool  Vehicles 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

Part  252— Solicitation  Provisions  and 
Contract  Clauses 

252.1  Instructions  for  Using  Provisions  and 
Clauses 

252.2  Texts  of  Provisions  and  Clauses 

252.3  No  DoD  FAR  Supplement 

Part  253 — Forms 

253.1  General 

253.2  Prescription  of  Forms 

253.3  Illustrations  of  Forms  ; 

SUBCHAPTER  I— AGENCY 
SUPPLEMENTARY  REGULATIONS 

Part  270— Acquisition  of  Computer 
Resources 

270.1  General  , 

270.2  Definitions  j 

270.3  Acquisitions  Under  General  Services 
Administration  Authority 

270.4  Acquisitions  Under  10  U.S.C.  2315 
Authority 

270.5  Acquisitions  Under  Other  Authorities 

270.6  Acquisition  of  Computer  Equipment 
by  DoD  Contractors 

270.7  Telecommunications  Resources 

270.8  Use  of  the  General  Services 
Administration  Teleprocessing  Services 
Program  (TSP) 

270.9  Privacy  for  Computer  Systems 

270.10  Security  for  Computer  Systems 

270.11  Standards 

270.12  The  Federal  Computer  Performance 
Evaluation  Center 

270.13  Sharing  of  Computer  Re«nin'!S 

270.14  Reuse  of  Computer  Equipment 


APPENDICES 

Appendix  A — Armed  Services  Board  of 

Contract  Appeals 
Appendices  B-C — (Reserved] 
Appendix  D — Notice  and  Hearing  Under 

Gratuities  Clause 
Appendices  E-G — (Reserved] 
Appendix  H — Military  Standard 

Requisitioning  and  Issue  Procedure 
Appendix  I — Material  Inspection  and 

Receiving  Report 
Appendices  J-K — (Reserved] 
Appendix  L— DoD  Freedom  of  Information 

Program 
Appendix  M — (Reserved] 
Appendix  N — Activity  Address  Numbers 
Appendix  O — Cost  Accounting  Standards 
Appendix  P— DoD  Directive  540ail  (The 

Privacy  Act) 
Appendix  Q — DoD  Foreign  Tax  Relief 

Program 
Appendix  R — Code  of  Federal  Regulations: 

Title  41 — F'ublic  Contracts  and  Property 

Management;  Chapter  50 — Public 

Contracts.  Department  of  Labor 
Appendix  S — (Reserved( 
Appendix  T — International  Agreements 

Manuals 

Manual  for  Contract  Pricing  (ASPM  No.  1)  (15 

SEP  75) 
Small  Purchase  Manual  (ASPM  No.  2)  (31 

MAR  76) 

Supplements 

DAR  Supplement  No.  1 — Contractor 
Purchasing  System  Review  (CPSR) 
Program  (DARS  No.  1)  (31  MAR  82) 

ASPR  Supplement  No.  2— Contract  File 

Maintenance.  Closeout.  and  Disposition 
(ASPS  No.  2)  (1  APR  70) 

ASPR  Supplement  No.  3— Property 

Administration  (ASPS  No.  3)  (1  OCT  75) 

ASPR  Supplement  No.  4 — Procedures  for 

Submission  of  Applications  To  Be  Placed 
on  Research  and  Development  Bidders 
Mailing  Lists  (ASPS  No.  4)  (1  APR  68) 

ASPR  Supplement  No.  5— Procurement  of 
Utility  Services  (ASPS  No.  5)  (1  OCT  74) 

DAR  Supplement  No.  6 — DoD  Replenishment 
Parts  Breakout  Program  (DARS  No.  6)  (1 
JUN  83) 

Note. — The  text  of  the  Manuals  and 
Supplements  to  the  DoD  FAR  Supplement  are 
not  published  in  the  Federal  Register  or  the 
Code  of  Federal  Regulations. 
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201.405  Deviations  pertaining  to  treaties  and 
executive  agreements. 
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PART  204-AOMiNISTRATIVE 
MATTERS 

Subpart  204. 1-Contract  Exacution 

204.170  Contracting  Officer  or  Point  of 
Contact  Telephone  Number. 

Subpart  204.2-Contract  Distribution 

204.201  Procedures. 
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204.670-2  Definitions. 
204.670-3  DUNS  number. 
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REQUIREMENTS 
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207.304  Procedures. 
207.307  Appeals. 

Subpart  207.4-Equlpment  Lease  or 
Purchase 
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208.470-7  Personal  property  covered  under 

mandatory  GSA  term  contracts. 
208.470-8  Order  for  services. 

Subpart  208.70-Coordinated  Acquisition 

208.7000  Applicability. 

208.7001  Definitions. 

208.7002  Responsibilities  under  coordinated 
acquisition. 

208.7003  General  principles  governing 
implementation  of  acquisition 
assignments. 

2«J8.7003-1  Standard  format-development  and 

prtimulgation  of  implementing 

procedures. 
208.7003-2  Relationship  between  research  and 

development  and  coordinated 
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208.7003-3  Small  dollar  value  purchases. 
208.7003-4  Emergency. 
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208.7003-6  Consolidation  of  requirements. 
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208.7005  Transfer  of  uncompleted  Contracts. 
208.7005-1  Effect  of  assignment  of  acquisition 
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208.7007-4  Authorization  for  exceeding  MIPR 
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208.7008  Preparation  and  use  of  DD  Form  448 
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208.7008-3  Notification  of  inability  to  obligate. 
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208.7102  Department  of  the  Navy. 

208.7103  Department  of  the  Air  Force. 
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208.7105  Defense  Nuclear  Agency. 

208.7106  General  Services  Administration. 
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208.7200  Authorization  and  policy. 

208.7201  NASA  purchase  request  and 
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208.7203  Inquiries. 

208.7204  Payments. 
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Ball  Bearings 

208.7301  Definitions. 
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Subpart  208.74-Precision  Components  for 
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208.7401  Definitions. 

208.7402  Policy. 

208.7403  Procedures. 

Subpart  208.7S-High-Purity  Silicon 

208.7501  Definitions. 

208.7502  Policy. 

208.7503  Procedures. 

Subpart  208.76-High  Cartion  Ferrochrome 
(HCF) 

208.7601  Definitions. 

208.7602  Policy. 

208.7603  Procedures. 

Subpart  208.77-Utllization  of  Governntent- 
Owned  Precious  Metals 

208.7701  Definitions. 

208.7702  Policy. 

208.7703  Applicable  procedures. 

Subpart  208.78-Forging  and  Welded 
Shipboard  Anchor  Chain  Itenrts  Used  for 
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208.7801  Definitions. 

208.7802  Policy. 

208.7802-1  List  of  DoD  forging  and  welded 
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Contractors 

209.103  Policy. 

209.104  Standards. 
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209.105  Procedures. 
209.105-70  Current  information. 

209.106  Preaward  surveys. 

209.106-2  Requests  for  preaward  surveys. 
209.106-70  Steps  for  survey  performance. 
209.106-71  Audit  responsibilities  for  preaward 
surveys  and  reviews. 

Sultpart  209.2-Oualiftcations  Requirements 

209.202  Policy. 

Subpart  209.3-First  Article  Testing  and 
Approval 

209.302  General. 

209.303  Use. 

209.305  Risk. 

209.306  Solicitation  requirements. 
209.308  Contract  clauses. 

Subpart  209.4-Debarment,  Suspension,  and 
Ineligibility 

209.403  Definitions. 

209.404  Consolidated  list  of  debarred, 
suspended,  and  ineligible  contractors 

209.405  Effect  of  listing. 

209.405-2  Restrictions  on  subcontracting. 

209.406  Debarment. 
209.406-1  General. 
209.406-3  Procedures. 
209.406-4  Period  of  debarment. 

209.470  Authorized  representatives. 

209.471  Interchange  of  information. 

209.472  Reporting. 

209.472-1  Situations  where  reports  are 

required. 
209.472-2  Contents  of  reports. 
209.472-3  Addresses  and  copies  of  reports. 

209.473  Acquisition  outside  United  Slates. 
209.473-1  General. 

209.473-2  Responsibilities  and  area  coverage. 
209.473-3  Information  contained  on  overseas 

lists. 
209.473-4  Maintenance  and  distribution  of 

lists. 
209.473-5  Basis  of  addition  of  contractors  to 
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209.473-6  Treatment  to  be  accorded 

contractors  in  debarred  or  ineligible 

status. 
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209.473-8  Liaison  with  United  States 
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209.474  Use  of  lists. 
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DESCRIPTIONS 

210.001  Definitions. 

210.004  Selecting  specifications  or 
descriptions  for  use. 

210.004-70  Requiring  bills  of  materials. 
210.008  Identification  and  availability  of 

specifications. 
210.011  Solicitation  provisions  and  contract 

clauses. 
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PRODUCTS 

211.002  Policy. 

211.005  Acceptability. 
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PART  212-CONTRACT  DELIVERY  OR 
PERFORMANCE 

Subpart  212.1 -Delivery  or  Performance 
Schedules 

212.102  Factors  to  consider  in  establishing 
schedules. 

212.103  Supplies  or  services. 

212.104  Contract  clauses. 

Subpart  212.2-Lk|uidated  Damages 

212.204  Contract  clauses. 

Subpart  212.3-Prlorities  and  Allocations 

212.302  General. 

Subpart  2 12.4- Variation  In  Quantity 

212.401  Supply  contracts. 

PART  213-SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

Subpart  2 13.1 -General 

213.104  Procedures. 
213.106  Competition  and  price 
reasonableness. 

Subpart  213.2-Blanket  Purchase 
Agreements 

213.203  Establishment  of  blanket  purchase 
agreements. 

213.203-2  Clauses. 

213.204  Purchase  under  blanket  purchase 
agreements. 

Subpart  213.3-Fast  Payment  Procedure 

213.302  Conditions  for  use. 

Subpart  213.4-lmprest  Fund 

213.402  General. 

213.404  Conditions  for  use. 

213.405  Procedures. 

Subpart  213.5-Purcha8e  Orders 

213.502  Unpriced  purchase  orders. 

213.503  Obtaining  contractor  acceptance  and 
modifying  purchase  orders. 

213.505  Purchase  order  and  related  forms. 

213.505-2  Agency  order  forms  in  lieu  of 
optional  Forms  347  and  348. 

213.505-3  Standard  Form  44.  Purchase  Order- 
Invoice-Voucher. 

213.505-70  Instructions  for  entries  on  DU 
Form  1155  and  Standard  Form  36. 

213.505-71  Use  of  DD  Form  1155  as  a  public 
voucher. 

PART  214-SEALED  BIDDING 

Subpart  214.2-Solicltation  of  Bids 

214.201  Preparation  of  invitation  for  bids. 

214.202  General  rules  for  solicitation  of  bids. 
214.202-1  Bidding  time. 

214.202-5  Descriptive  literature. 

214.205  Solicitation  mailing  lists. 
214.205-1  Establishment  of  lists. 
214.207  Pre-bid  conference. 

214.20B  Amendment  of  invitation  for  bids. 
214.270  Master  solicitation. 

Subpart  214.4-Opening  of  Bids  and  Award 
of  Contract  j 

214.404  Rejection  of  bids. 
214.404-1  Cancellation  of  invitations  after 
opening. 


214.406  Mistakes  in  bid!>. 

214.406-3  Other  mistakes  disclosed  before 
award 

214.407  Award 
214.407-1  General 

214.407-3  Prompt  payment  discounts. 
214.407-6  Equal  low  bids. 
214.406  Information  to  bidders. 
214.408-2  Award  of  classified  contracts. 

Subpart  214.5-Two-Step  Sealed  Bidding 

214.503  Procedures. 
214.503-1  Step  one. 
214.503-2  Step  two. 

PART  2 15-CONTR ACTING  BY 
NEGOTIATION 

Subpart  2 15.1 -General  Requirements  for 
Negotiation 

215.103  Converting  from  sealed  bidding  to 
negotiation  procedures. 

215.170  Negotiation  of  initial  production 
contracts  for  technical  or  specialized 
military  supplies. 

215.171  Abstract  of  offers. 

Subpart  215.4-Solicltatlon  and  Receipt  of 
Proposals  and  Quotations 

215.402  General. 

215.406  I  Reserved  I 

215.407  Solicitation  provisions. 

215.410  Amendment  of  solicitations  before 
closing  dale. 

215.411  Receipt  of  proposals  and  quotations. 
215.411-70  Maintenance  and  disposition  of 

proposals  and  quotations. 
215.414  Forms. 
215.470  Master  solicitation. 

Subpart  215.5-Unsolicited  Proposals 

215.504  Advance  guidance. 

215.506  Agency  procedures. 
215.506-1  Receipt  and  initial  review. 

215.507  Contracting  methods. 

Subpart  215.6-Source  Selection 

215.603  Purpose. 

215.607  Disclosure  of  mistakes  before  award. 

215.608  Proposed  evaluation. 
215.613  Alternative  source  selection 

procedures. 

Subpart  215.7-Malce-or-Buy  Programs 

215.704  Items  and  work  included. 

215.706  Evaluation,  negotiation,  and 
agreement. 

215.707  incorporating  make-or-buy  programs 
in  contracts. 

Subpart  215.8-Price  Negotiation 

215.802  Policy. 

215.803  General. 

215.804  Cost  or  pricing  data. 

215.804-2  Requiring  certifled  cost  or  pricing 

data. 
21.S.804-3  Exemption  from  or  waiver  of 

submission  of  certified  cost  or  pricing 

data. 
215.804-4  Certificate  of  current  cost  or  pricing 

data. 
215.804-6  Procedural  requirements. 
215.804-7  Defective  cost  or  pricing  data. 
215.804-8  Contract  clauses. 

215.805  Proposal  analysis. 
215.805-1  General. 
215.805-2  Price  analysis. 


215.805-4  Technical  analysis. 
215.805-5  Field  pricing  support 

215.806  Subcontract  pricing  considerations. 

215.807  Prenegotialion  objectives. 
21.5.808  Price  negotiation  memorandum. 

215.809  Forward  pricing  rate  agreements. 

215.810  Should-cosI  analysis. 

215.811  Estimating  systems. 
215.870  Procedures  for  identifying 

contractors'  unallowable  costs. 
21.5.871  F.stimated  data  prices  (DD  Fortw* 

1423). 
215.872  Capital  investment  incentives. 

Subpart  215.»-Profit 

215.901  General. 

215.902  Policy. 

215.903  Contracting  officer  responsibilities. 
215.905  Profit-analysis  factors. 
215.905-1  Common  factors. 

215.905-2  Additional  factors. 

Subpart  215.10-Preaward,  Award,  and 
Postaward  Notifications,  Protests  and 
Mistakes 

215.1001  Notifications  to  unsuccessful 

offerors. 
215.1003  Debriefing  of  unsuccessful  offerors. 
215.1070  Classified  information. 

PART  216-TYPES  OF  CONTRACTS 

Subpart  216.1-Se1ectlng  Contract  Types 

216.101  General. 

216.102  Policies. 

216.104  Factors  in  selecting  contract  types. 

Subpart  216.2-Fixed-Price  Contracts 

216.203-4  Contract  clauses. 
216.203-70  Fixed-price  contracts  with 
economic  price  adjustment. 

216.206  Fixed-ceiling  price  contracts  with 
retroactive  price  redetermination. 

216.206-1  Description. 

216.207  Firm-fixed-price,  level-of-effort  term 
contracts. 

216.207-1  Description. 

Subpart  216.3-Cost-Relmbursement 
Contracts 

216.301  General. 
216.301-2  .\pplication. 
216.303  Cost-sharing  contracts. 
216.306  Cost-plus-fixed-fee  contracts. 

Subpart  216.4-lncentive  Contracts 

216.402  Application  of  predetermined, 
formula-type  incentives. 

216.402-2  Technical  performance  incentives. 

216.403  Fixed-price  incentive  contracts. 
216.403-2  Fixed  price  incentive  (successive 

targets). 

216.404  Cost-reimbursement  incentive 
contracts. 

216.404-1  Cost-plus  incentive  fee  contracts. 
216.404-2  Cost-plus-award-fee  contracts. 

Subpart  216.5-lndefinite-Oeilvery  Contracts 

216.501  General. 

216.502  Definite  quantity  contracts. 

216.503  Requirement  contracts. 

Subpart  216.6-Tlme-and-Materials,  Labor- 
Hour,  and  Letter  Contracts 

216.601  Time-and-materials  contracts. 
216.603  Letter  contracts. 
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216.603-2  Application. 
Subpart  216.7-Agreements 

216.702  Basic  agreements. 

216.703  Basic  ordering  agreements. 

PART  217-SPECIAL  CONTRACTING 
I  METHODS 

Subpart  217.1-MuUlyear  Contracting 

217.101  Definitions. 

217.102  Policy. 
217.102-2  General. 
217.102-3  Objectives. 

217.103  Procedures. 
217.103-1  General. 
217.103-2  Solicitations. 
217.103-4  Awards. 

217.103-70  Funding  of  multiyear  contracts. 

217.104  Related  areas. 

217.104-70  Multiyear  contracting  of  services 

under  Pub.  L  90-378. 
217.104-71  Multiyear  acquisition  of  supplies 

and  services  under  Pub.  L  91*142. 

Subpart  217.2-Options 

217.203  Solicitations. 

217.207  Exercise  of  options. 

217.208  Solicitation  provisions  and  contract 
clauses. 

Subpart  217.5-lnteragency  Acquisitions 
Under  the  Ecortonty  Act 

217.502  General. 

217.503  Determination  requirements. 

217.504  Ordering  procedures. 

Subpart  217.6-Management  artd  Operating 
Contracts 

Subpart  217.70-Exchange  of  Personal 
Property 

217.7000  Scope  of  Subpart.    I 

217.7001  Definitions. 

217.7002  Policy. 

217.7003  Categories  of  property  eligible  for 
exchange  and  categories  of  property 
ineligible  for  exchange. 

217.7003-1  Property  eligible  for  exchange. 
217.7003-2  Property  ineligible  for  exchange. 

217.7004  Procedures. 

217.7004-1  Offering  property  for  exchange. 
217.7004-2  Purchase  request  and  certification. 

217.7005  Exchange  of  exchange  properiy. 

Subpart  2 17.71 -Master  Agreement  for 
Repair  and  Alteration  of  Vessels 

217.7100  Scope  of  subpart. 
217r710l  Definitions 

217.7102  Policy. 

217.7103  Procedures. 
217.7103-1  Content  and  format. 
217.7103-2  Period  of  agreement. 
217.7103-3  Inviting  bids,  proposals,  or 

quotations  for  job  orders. 
217.7103-4  Pre-Award  survey. 
217.7103-5  Award  of  a  job  order. 
217.7103-6  Emergency  work. 
217.7103-7  Repair  costs  not  readily 

ascertainable. 
217.7103-8  Modification  of  master  agreements 

for  repair  and  alteration  of  vessels. 

217.7104  Contract  clauses. 

Subpart  217.72-Acquisition  of  Component 
Parts 

217.7201  Privately  developed  items. 


217.7201-1  General. 

217.7201-2  Specific  acquisition  methods. 

217.7202  Component  breakout. 
217.7202-1  Scope  of  paragraph. 
217.7202-2  Policy. 

217.7202-3  Responsibility  for  component 

breakout  selection,  review  and  decision. 
217.7202-4  Breakout  guidelines. 
217.7202-5  Records  and  review  procedure. 

217.7203  Acquisition  of  parts. 

217.7204  Identification  of  sources  of  supply. 

Subpart  217.73-Speclal  Commodities 

217.7301  Bakery  and  dairy  products  contracts. 

217.7301-1  Scope. 

217.7301-2  Plant  locations. 

217.7301-3  Chemical  and  microbiological 

requirements  (fresh  dairy  foods). 
217.7301-4  Containers  and  equipment  (milk 

dispensing). 
217.7301-5  Contract  clauses. 

Subpart  217.74-Contracts  With 
Requirements  For  Provisioned  Items 

217.7400  Scope  of  subpart. 

217.7401  Definitions. 

217.7402  Acquisition  requirements. 

217.7403  Contract  administration 
requirements. 

PART  219-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

Subpart  219.1-Size  Standards 

219.102-70  Size  standards  for  transportation 
industries. 

Subpart219.2-Policies 

219.201  General  policy. 

219.202-1  Encouraging  small  business, 

participation  in  acquisitions. 
219.202-5  Data  collection  and  reporting 

requirements. 

Subpart  219.4-Cooperation  With  the  SnuiM 
Business  Administration 

219.401  General. 

219.402  Small  Business  Administration 
procurement  center  representatives. 

Subpart  219.5-Set-Asides  for  Smalt 
Business 

219.501  General. 

219.502  Setting  aside  acquisitions. 
219.502-1  Requirements  for  setting  aside 

acquisitions. 
219.502-2  Total  set-asides. 
219.502-70  Combined  small  business-labor 

surplus  area  set-asides. 
219.502-71  Small  business  set-asides  under 

foreign  military  sales. 

219.503  Setting  aside  a  class  of  acquisitions. 

219.504  Set-aside  program  order  of 
precedence. 

219.505  Rejecting  set-aside  recommendations. 

219.506  Withdrawing  or  modifying  set-asides. 
219.508  Solicitation  provisions  and  contract 

clauses. 

Subpart  219.6-Certificates  of  Competency 
and  Determinations  of  Eligibility 

219.602  Procedures. 

219.602-1  Referral. 

219.602-3  Resolving  differences  between  the 

agency  and  the  Small  Business 

Administration. 


219.670  Quarterly  reporting. 

Subpart  219.7-Subcontracting  With  SmaU 
Business  artd  Smai  Disadvantaged 
Business  Concerns 

219.703  Eligibility  requirements  for 

pariicipating  in  the  program. 
219.706  Responsibilities  of  the  cognizani 

administrative  contracting  officer. 
219.708  Solicitation  provisions  and  contract 

clauses. 

PART  220-LABOR  SURPLUS  AREA 
CONCERNS 

Subpart  220.70-i.abor  Surplus  Area  Policy 
and  Procedures 

220.7000  Scope. 

220.7001  General  policy. 

220.7002  Application  of  policy. 

220.7003  Partial  set-asides  for  labor  surplus 
area  concerns. 

220.7004  Subcontracting  with  labor  surplus- 
area  concerns. 

220.7005  Depressed  industries. 

PART  222-APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Subpart  222.1-Basic  Labor  Policies 

222.101  Labor  relations. 
222.101-1  General. 

222.101-2  Contract  pricing  and  administration. 
222.101-3  Reporting  Labor  Disputes. 
222.101-4  Removal  of  items  from  contractors' 

facilities  affected  by  work  stoppages. 
222.101-70  Impact  of  labor  disputes  on 

defense  programs. 
222.101-71  Acquisition  of  stevedoring  services 

during  labor  disputes. 

222.102  Federal  and  State  labor  requirements. 
222.102-70  Applications  by  contractors  for 

relaxation  of  requirements. 

222.103  Overtime. 
222.103-4  Approvals. 

Subpart  222.4-Labor  Standards  for 
Contracts  Involving  Construction 

Subpart  222.6-Watsh-Healey  Public 
Contracts  Act 

222.604  Exemptions. 

222.604-2  Regulatory  exemptions. 

222.609  Regional  jurisdictions  of  the 

Department  of  Labor,  Wage  and  Hour 

Division. 

Subpart  222.8-Equal  Employment 
Opportunity 

222.804  Affirmative  action  programs. 
222.804-2  Construction. 

222.805  Procedures. 

222.806  Inquiries. 

222.807  Exemptions. 

Subpart  222.10-Service  Contract  Act  of 
1965 

222.1003  Applicability. 

222.1006  Clauses  for  contracts  over  $2,500. 

222.1007  Notice  of  intent  to  make  a  service 
contract. 

222.1008  Wage  determinations  and  collective 
bargaining  agreements. 

222.1008-1  Before  award. 

222.1009  Notice  of  award. 
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222.1011  HearinRS. 

222.1012  Withholding  of  contrar.l  [)n\-nien»s. 

Subpart  222.13-Sp«clal  OisaMMt  and 
Vietnam  Era  Veterans 

222.130;)  Waivers. 

222.1306  Coniplaint  procedures. 

Subpart  222. 14-Emptoyment  of  the 
Handicapped 

222.1403  Wdivers. 

222.1404  Dtparlment  of  Labor  notices. 
222.1406  Complaint  procedures. 

Subpart  222.70-Safety  and  Health 
Regulations  for  Shipyard  and  Related 
Employment 

222.7001  Safety  and  health  regulations. 

222.7002  Applicability. 

222.7003  Contract  clause. 

222.7(X)4  Administration  and  enforc:pmenl. 

Subpart  222.71-Fair  Labor  Standards  Act  of 
1938 

222.7101  Basic  statute. 

222.7102  Suits  against  guvemmeni 
contractors. 

222.7103  Rulings  on  applicability  or 
interpretation. 

Subpart  222.72-Section  8078,  1986  Defense 
Appropriattons  Act-Restrictions  on  the 
Employment  of  Personnel  for  Work  on 
Construction/Service  Contracts  in  Alaska 
and  Hawaii 

222.7200  Policy. 

222.7201  Waivers. 

222.7202  Contract  Clause. 

PART  223-ENVIRONMENT, 
CONSERVATION,  AND 
OCCUPATIONAL  SAFETY 

Subpart  223.3-Hazardous  Material 
Identification  and  Material  Safety  Data 

22.i.303  Contnirl  cl.iu.se 

Subpart  223.70-Safety  Precautions  for 
Ammunition  and  Explosives 

223.7001  Definition. 

223.7002  Policy  and  contract  clauses. 

223.7003  Preaward  considerations. 

223.7004  Postaward  considerations. 

PART  224-PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

Subpart  224.1 -Protection  of  Individual 
Privacy 

224.102  General. 
224  103  Procedures. 

Subpart  224.2-Freedom  of  Information  Act 

224.202  Policy. 

PART  225-FOREIGN  ACQUISITION 

225.000  Scope  of  Part. 

225.001  Definitions. 

Subpart  225.1 -Buy  American  Act-SuppUes 

225.102  Policy. 

225.103  Agreements  with  certain  foreign 
governments. 

225.105  Evaluating  offers. 
225.107  Acquisition  from  or  through  other 
government  agencies. 


225.10B  Excepted  articles,  materials,  and 

supplies. 
225.109  Solicitation  provisions  and  contract 

clauses. 

Subpart  22S.2-Buy  American  Act- 
Construction  Materials 

225.202  Policy. 

225.205  Solicitation  provision  and  contract 
clause. 

Subpart  22S.3-Balance  of  Payments 
Program 

225.300  Scope  of  subpart. 

225.302  Policy. 

225.303  Procedures. 

225.304  Excess  and  neur-excess  foreign 
currencies. 

225.305  Solicitation  provision  and  contract 
clauses. 

225.370  Identification  of  expenditures  In  the 
United  States. 

Subpart  225  4-Purchases  Under  the  Trade 
Agreements  Act  of  1979 

225.401  Dcrinitions. 

225.402  Policy. 

225.403  Exceptions. 

225.404  Labor  surplus  area  set-asides. 

225.405  Procedures. 

225.407  Solicitation  provision  and  contract 
clause. 

Subpart  225.S-Payment  in  Local  Foreign 
Currency 

223  501  Policy. 

Subpart  225.6-Customs  and  Duties 

225.61)0  Scope  of  subpart. 

225.601  Definitions. 

225.602  Policy. 

225.603  Procedures. 

225.604  Exempted  supplies. 

225.605  ('ontract  clause. 

Subpart  22S.7-Restrictions  on  Certain 
Foreign  Purchases 

225.703  F.xn  plions. 

Subpart  225.8-lnternational  Agreements 
and  Coordination 

223.800  Scope  of  subpart 

225.801  Inlernational  agreements. 
225.870  Coordination  with  overseas 

commands  and  activities. 

Subpart  225.9-Omission  of  the  Examination 
of  Records  Clause 

225.903  Conditions  for  omission. 

225.904  Determination  and  findings. 

Subpart  225.70-Appropriations  Act 
Restrictions 

225.7000  Scope  of  subpart. 

225.7001  Definitions. 

225.7002  Restriction  on  food,  clothing,  fabrics, 
and  speciality  metals. 

225.7003  Restriction  on  domestic  hand  or 
measuring  tools. 

225.7004  Restriction  on  sources  for  manual 
typewriters. 

225.70U5  Restriction  on  the  hull  and 
superstructure  of  naval  vessels. 

225.70U6  Restriction  on  acquisition  of  foreign 
buses. 

225.7007  Restriction  on  R&D  cnntrarling  with 
foreign  sources. 


Subpart  225.71 -Canadian  Purchases 

225.7101  Mutual  Canadian-American 
interests. 

225.7102  Agreement  with  the  Government  of 
Canada. 

225.7103  Guarantee  by  Canadian 
Government. 

225.7104  Procedures  for  Canadian  Purch  ises. 

225.7105  Contract  administration. 

Subpart  225.72-Military  Assistance  Program 
Acquisitions 

225.7200  St  ope  of  subpart. 

225.7201  Statutory  requirements. 

225.7202  Procedures. 

225.7203  Exemptions  from  examination  of 
records  requirement. 

225.7204  Department  of  Defense  audit  and 
records. 

225.7205  Contract  provision  and  clause. 

Subpart  225.73-Acquisitlons  for  Foreign 
Military  Sales 

225.7300  S«;ope  of  subpart. 

225.7301  Applicable  statutory  provisions. 

223.7302  Applicability. 

225.7303  Preparation  of  DoD  offer  and 
acceptance.  DD  Form  1313. 

225.7304  Pricing  acquisitions  for  foreign 
military  sales. 

225.7305  Sales  commissions  and  contingent 
fees  on  foreign  military  Sales. 

225.7306  Recovery  of  nonrecurring  costs. 

225.7307  Source  selection. 
225.7306  Limitation  of  Liability. 
225.7,309  Exercise  of  options  for  foreign 

military  sales. 

225.7310  ImplemcntalioM  of  offset 
arrangements  negotiated  pursuant  to 
foreign  military  sales  agreements. 

225.7311  Use  of  Government  production  and 
research  property  on  work  for  foreign 
governments  or  international 
organizations. 

225.7312  Exclusionary  policies  and  practices 
of  foreign  governments.  ' 

225.7313  Nonapplicability  of  rates  under49 
U.S.C.  section  10721  (formerly  "Section 
22  Rates"). 

225.7314  Specific  FMS/offset  agreements. 

Subpart  225.74-Purchases  From  NATO 
Participating  Country  Sources 

225.7400  Scope  of  subpart. 

225.7401  Policy. 

225.7402  MOUs  with  NATO  participating 
countries. 

225.7403  Procedures  fur  purchases  from 
participating  countries 

225.7404  Contract  administration. 

225.7405  List  of  excluded  items. 

225.7406  Specific  reciprocal  memoranda  of 
understanding  with  NATO  participating 
countries. 

Subpart  225.75-Purchasea  From  Defense 
Cooperation  Country  Sources 

225.7500  Scope  of  subpart. 
225.7.501  Policy. 

225.7502  Procedures. 

225.7503  Specific  memoranda  of 
understanding  with  defense  cooperation 
countries. 
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Subpart  225.76-Use  of  U.S.-Owned  Foreign 
Currency  for  Payments 

225.7600  Scope  of  subpart. 

225.7601  Definitions. 

225.7602  Procedures. 

225.7603  Evaluating  offers. 

225.7604  Awards. 

225.7605  Determinations  ofnonfeasibility  and 
contract  certifications. 

225.7606  Criteria  for  nonfeasibility 
determinations. 

225.7607  Excess  and  near-excess  foreign 
currency  countries. 

225.7608  Contracts  with  domestic  concerns. 

Subpart  225.77-Procurements  Involving 
Work  To  Be  Performed  in  Foreign 
Countries  by  United  SUtes  Contractors 

225.7700  Scope  of  subpart. 

225.7701  Policy. 

225.7702  Procedures. 

PART  227-PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  227.3-Patent  RIghU  Under 
Government  Contracts 

227.304-1  General. 
227.304-4  Subcontracts. 

Subpart  227.4-Technical  Data,  Other  Data, 
Computer  Software,  and  Copyrights 

227.400  Scope  of  subpart. 

227.401  DeHnitions. 

227.402  Copyrights. 

227.403  Acquisition  of  rights  in  technical  data. 
227.403-1  Background. 

227.403-2  Policy. 
227.403-3  Procedures. 

227.404  Acquisition  of  rights  In  computer 
software. 

227.404-1  Policy. 
227.404-2  Procedures. 

227.405  Contracts  for  acquisition  of  special 
works. 

227.406  Contracts  for  acquisition  of  existing 
works. 

227.407  Contracts  limiting  government's  right 
of  publication  for  sale  to  the  general 
public. 

227.406  Architect-engineer  and  construction 

contracts. 
227.408-1  General. 
227.406-2  Acquisition  and  use  of  plans, 

specifications,  and  drawings. 
227.408-3  Contracts  for  construction  supplies 

and  research  and  development  work. 
227.408-4  Mixed  contracts. 
227.406-5  Approval  of  restricted  designs. 

227.409  Contracts  awarded  under  small 
business  innovation  research  program 
(SBIR  Program). 

227.410  Acquisition  of  technical  data  and 
computer  software. 

227.410-1  General. 

227.410-2  Requirement  for  technical  data 

certiTication. 
227.410-3  Identification  of  technical  data. 
227.410-4  Technical  data-withholding  of 

payment. 
227.410-5  Warranties  of  technical  data. 
227.410-6  Data  requirements. 

227.411  Contracts  with  foreign  sources  to  be 
performed  outside  the  United  States. 

227.412  Solicitation  provisions  and  contract 
clauses. 


Subpart  227.6-Foreign  License  and 
Technical  Assistance  Agreements 

227.670  Scope. 

227.671  General. 

227.672  Policy. 

227.673  Foreign  license  and  technical 
assistance  agreements  between  the 
government  and  domestic  concerns. 

227.674  Supply  contracts  between  the 
government  and  a  foreign  government  or 
concern. 

227.675  Foreign  license  and  technical 
assistance  agreements  between  a 
domestic  concern  and  a  foreign 
government  or  concern. 

227.675-1  International  traffic  in  arms 

regulations. 
227.675-2  Review  of  agreements. 

Subpart  227.70-lnfringen«ent  Claims, 
Licenses,  and  Assignments 

227.7000  Scope. 

227.7001  Policy. 

227.7002  Statutes  pertaining  to  administrative 
claims  of  infringement. 

227.7003  Claims  for  copyright  infringement. 

227.7004  Requirements  for  filing  an 
administrative  claim  for  patent 
infringement. 

227.7005  Indirect  notice  of  patent 
infringement  claims. 

227.7006  Investigation  and  administrative 
disposition  of  claims. 

227.7007  Notification  and  disclosure  to 
claimants. 

227.7008  Settlement  of  indemnified  claims. 

227.7009  Patent  releases.  license  agreements, 
and  assignments. 

227.7009-1  Required  clauses. 
227.7009-2  Clauses  to  be  used  when 

applicable. 
227.7009-3  Additional  clauses-contracts 

except  running  royalty  contracts. 
227.7009-4  Additional  clauses-contracts 

providing  for  payment  of  a  running 

royalty. 

227.7010  Assignments. 

227.7011  Procurement  of  rights  in  inventions, 
patents,  and  copyrights. 

227.7012  Contract  format. 

227.7013  Recordation. 

PART  228-BONDS  AND  INSURANCE 

228.001  Definitions. 
Subpwl  228.1-Bond* 

228.102  Performance  and  payment  bonds  for 
construction  contracts. 

228.102-1  GeneraL 

228.103  Performance  and  payment  bonds  for 
other  than  construction  contracts. 

228.103-1  General. 

228.103-2  Performance  bonds. 

228.105  Other  types  of  bonds. 
228.105-70  Fidelity  and  forgery  bonds. 

228.106  Administration. 

228.106-2  Substitution  of  surety  bonds. 
228.106-70  Review  of  bonds  and  notification 
of  surety. 

Subpart  228.3-lnauranee 

228.304  Risk-pooling  arrangements. 

228.305  Overseas  workers'  compensation  and 
war  hazard  insurance. 

228.306  Insurance  under  fixed-price  contracts. 


228.307  Insurance  uncfer  cost-reimbursement 

contracts.  ^ 

228.307-1  Group  insurance  plans. 
228.307-2  Liability. 
228.309  Contract  clauses  for  workers' 

compensation  insurance. 
228.311  Solicitation  provision  and  contract 

clause  on  insurance  liability  under  cost 

reimbursement  contracts. 

Subpart  228.70-indemnification 

228.7000  General. 

Subpart  228.71-Accldent  Reporting  and 
Safety 

228.7101  Accident  reporiing. 
PART  229-TAXES 

Subpart  229.1-General 

229.101  Resolving  tax  problems. 

229.101-70  Resolving  foreign  tax  relief  issues. 

Subpart  229.2-Federal  Exdae  Taxes 

229.202  General  exemptions. 
Subpart  229.3-State  and  Local  Taxes 

229.3a3  Application  of  state  and  local  taxes 
to  government  contractors  and 
subcontractors. 

Subpart  229.4-Contract  Clauses 

229.402  Foreign  contracts. 

229.402-1  Foreign  fixed-price  contracts. 

229.402-70  Use  of  foreign  tax  clauses. 

PART  230-COST  ACCOUNTING 
STANDARDS 

Subpart  230.1 -General 

230.103  Cost  Accounting  Standards  Board 
(CASB)  publications. 

Subpart  230.4-CAS  Administration 

230.401  Responsibility. 

Subpart  230.70-Facilitles  Capital  Employed 
for  FaciHties  in  Use 

230.7001  Policy. 

230.7002  Definitions,  measurement,  and 
allocation.  / 

230.7003  Estimating  business  unit  facilities 
capital  and  cost  of  money. 

230.7004  Contract  facilities  capital  estimates. 

230.7005  Pre-awards(acilities  capital 
applications.      \ 

230.7006  Post  award  fatli|itie8  capital 
applications.  ^^ 

230.7007  Administrative  procedures. 

Subpart  230.71 -Facilities  Ca^  Employed 
for  Facilities  Under  Construction 

230.7101  Policy. 

230.7102  Definitions. 

230.7103  Measurement. 

230.7104  Composition  and  allocation  of  costs. 

230.7105  Limitations. 

230.7106  Preaward  capital  employed 
application. 

PART  231-CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  231.1^Applicabllity 

231.101  Objectives. 
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231.1(K>  Contracts  with  cunimercial 

urbanizations. 
231.105  ConsUuclioH  and  Hrchitect-en){ineer 

riinlracfs. 

Subpart  231.>Contracts  WNfi  ConrnwrcM 
Organizations 

ZaiJJOl  CeiieraL 
2.'»1..?05-10  Cost  of  money. 
231.20S-1B  Independent  rcstarch  and 

development  and  bid  and  proposat  coet*. 
231.205-38  Selling  costa. 

PART  232-CONTRACT  RNANCING 

Subpart  232.1-G«n«ral 

232.102  Description  of  contract  financin){ 

methods. 
232.108  Financial  consultation. 
232.111  Contract  clauses. 

232.170  Responsibilities. 
232.170-1  Organization. 

232.170-2  Resolution  of  disagreements. 
232.170-3  Responsibility.  administralioM. 
contract  finance  commillee. 

232.171  Deviations. 

232.172  Financial  responsibility  of 
contractors. 

232.173  Financial  infonnation  and  analysis. 

232.174  Appropriate  information. 
232.174-1  Cash  flow  forecast  and  estimated 

Financial  statements. 
232.174-2  Realistic  assumptions. 
232.174-3  Estimated  income  statements  and 

balance  sheets. 

232.175  Interpretations. 

Subpart  232.3-Loan  Guarantees  for 
Dsfenss  Production 

232.302  Authority. 
232.304  Procedures. 
232.304-1  Application  for  guarantee. 
232.304-2  Certificate  of  eligibility. 
232.304-70  Guaranteed  loans  for  an  extended 
period  of  lime. 

Subpart  232.4-Advanca  Paymants 

232.404  Exclusions. 
232.400  Contracting  officer  action. 
232.400-1  Recommendation  for  approval. 
232.410  Findings,  determination,  and 

authorization. 
232.412  Contract  clause. 

232.470  Procedure  for  advance  payments  to 
nonprofit  educational  and  research  and 
development  institutions  without  a 
special  bank  account. 

232.471  Pooled  advance  payments. 
232.471-1  Distinction  between  pool  contracts 

and  designated  pool  contracts. 

232.471-2  Advance  payment  poui  agreement- 
special  features. 

232.471-3  Liquidation-designated  pool 
contracts-administering  ofTtce. 

232.471-4  Advance  payment  pool- 
understandings. 

232.472  Agreement  for  advance  payments 
without  special  bank  account. 

Subpart  232.5-Progresa  Payments  Baaed 
oncosts 

232.501  General. 

232.501-1  Customary  progress  payment  rates. 
232.501-2  Unusual  progress  payments. 
232.501-3  Contract  price. 

232.502  Preaward  matters. 


232.502-1  Use  of  customary  progress 

payments. 
232.502-2  Contract  finance  office  clearance. 
232.502-4  Contract  clauses. 
2.32.503  PoslHward  matters. 
232.I5031  Contractor  requests. 
232.503-6  Suspension  or  reduction  of 

p<iymtnts. 

Subpart  232.ft-Contract  DebU 

232.600  Scope. 

232.601  Diifinition. 

232.605  Responsibilities  and  cooperation 

among  Government  officials. 
232.60(i  Debt  determination  and  collection. 
232.610  Demand  for  payment  of  contract  debt. 
2.32.613  Deferment  of  collection. 
232.614  Interest. 
232.614-1  Interest  charge*. 

232.616  Compromise  actions. 

232.617  Contract  clause. 

232.S70  Transfer  of  responsibility  for  debt 

collection. 
232.671  Bankruptcy  reporting. 

Subpart  23Z7-€onUact  Funding 

232.705  Contract  clauses. 

232.705-2  (Clauses  for  limitation  of  cost  or 

funds. 

Subpart  232.8-Assigninent  of  CMms 

232.803  Policies. 
232.806  Contract  clauses. 

PART  233-PROTESTS,  DISPUTES,  AND 
APPEALS 

Subpart  233.2-Oisputes  and  Appeals 

233.210  Contracting  officer's  authority. 

233.213  Obligation  to  continue  performance. 

233.214  Contract  clause. 

233.270  Claims  for  interest  penalties  under 
the  Prompt  Payment  Act 

Sul>part  233.70-CertHicatlon  Under  Section 
813of  Pub.  L  95-485 

233.7000  Certification  of  requests  for 

adjustment  or  relief  exceeding  $1(X),000. 

PART  234-MAJOR  SYSTEM 
ACQUISITION 

234.000  Scope  of  part. 
234.005  General  requirements. 
234.005-70  Special  considerations. 
234.005-71  Contract  clauses  for  major  systems 

acquisitions. 

PART  235-RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

235.001  Definitions. 
235  003  Policy. 

235.004  Publicizing  requirements  and 
expanding  research  and  development 
sources. 

235.005  Work  stiftement. 

235JX)6  Contracting  methods  and  contract 
type. 

235.007  Solicitations. 

235.008  Evaluation  for  award. 

235.010  Scientific  and  technical  reports. 

235.011  Data. 

235.014  Government  property  and  title. 

235.015  Contracts  for  research  with 
educational  institutions  and  nonprofll 
organizations. 


23S.U70  Indemnification  against  unusually 

hazardous  risks. 
;::t5.07l  Contract  clauses. 

Sut>part  235.70-Short  Form  Researdi 
Contract 

235.71100 
235.7001 
2.15.7002 
2.15.700:) 
235.7004 
2;»5.7005 
235.7006 
235^007 
235.7006 
2:»5.r0OB 


Scope  of  subpart. 

Definitions. 

Applicability. 

Content  of  unsolicited  pruposals. 

Contracting  procedures. 

Advance  payments. 

.Methods  of  funding. 

Proposal  format. 

SraC  clauses. 

Price  negotiation  memorandum. 


Subpart  235.7 1-Recovery  of  Nonrecurring 
Costs  on  Commercial  Sates  of  Defense 
Products  and  Technology 

235.7100  Scope. 

235.7101  Policy. 

235.7102  Applicability. 

235.7103  Procedures. 

235.7104  Deviations. 

PART  236-CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Subpart  236.1-Gefteral 

2.16.102  Definitions. 

236.103  Methods  of  contracting. 

238.170  Sources  of  construction  services. 

Subpart  236.2-Special  Aspects  of 
Contracting  for  Construction 

2.16.201  Evaluation  of  contractor  performance 
2.16.203  Government  estimate  of  construction 

costs. 
236  206  Liquidated  damages. 
2:it>.270  Minimum  standards  for  responsible 

prospective  contractors. 
236.271  Expediting  construction  contracts. 
236.271  Expediting  construction  contracts. 
2,16.272  Cost-plus-fixed  fee  contracts. 
236.273  Prequalification  of  bidders  and 

offrrors. 

Subpart  236.3-Special  Aspects  of  Sealed 
Bidding  in  Construction  Contracting 

236.:t03  Invitation  for  bids. 

Subpart  236.4-Speclal  Procedures  for 
Negotiation  of  Construction  Contracts 

2.16.402  Price  negotiation. 
Subpart  236.5-Contract  Clatises 

236.501  Performance  of  work  by  the 
contractor. 

236.570  Additional  clauses. 

236.571  Qauses. 

236.571-1  Composition  of  contractor. 
236.571-2  Modification  proposals-price 

breakdown. 
236.571-3  Contract  drawings,  maps  and 

specifications. 

236.572  Clauses. 

236.572-1  Contract  prices-bidding  schedule. 
236.572-2  Salvage  materials  and  equipment. 
236.572-3  Misplaced  material. 
236.572-4  identification  of  employees. 
236.572-5  Superintendence  of  subcontractors. 
236.572-6  Payment  for  mobilizatioo  and 

preparatory  work. 
236.572-7  (Reserved) 
236.572-8  Airfield  safety  precautions. 
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236.572-9  Contractor  prepared  network 

analysis  system. 
236.572-10  Government-prepared  network 

analysis  system. 

236.573  Clauses. 
236.573-1  Statement  of  work. 

236.573-2  Estimated  cost,  performance  period. 
236.573-3  Direct  payments. 
236.573-4  Approved  construction  plant. 
236.573-5  Insurance. 

236.574  Option  for  supervision  and  inspection 
services. 

236.580  Solicitation  provisions.  " 

236.580-1  Cost  limitations. 

236.580-2  Additive  or  deductive  items. 

Subpart  236.6-Architect-Engineer  Services 

236.600  Scope  of  subpart. 

236.601  Policy. 

236.602  Selection  of  firms  for  architect- 
engineer  contracts. 

236.602-1  Selection  criteria. 
236.602-2  Evaluation  boards. 
236.602-4  Selection  authority. 

236.604  Performance  evaluation. 

236.605  Government  cost  estimate  for 
architect-engineer  work. 

236.606  Negotiations. 

Subpart  236.7-Standard  Forms  for 
Contracting  for  Construction,  Architect- 
Engirwer  Services,  and  Dismantling, 
Demolition,  or  Removal  of  Improvements 

236.701  Standard  forms  for  use  in  contracting 
for  construction  or  dismantling, 
demolition,  or  removal  of  improvements. 

Subpart  236.70-Constniction  In  Foreign 
Countries 

236.7001  General. 

236.7002  Technical  agreements. 

236.7003  Labor  laws  of  host  country. 

Subpart  236.71-Tennination  of  Contracts 

236.7100  Scope. 

236.7101  Contractor  inventory. 
236.7101-1  Inventory  schedules. 
236.7101-2  Allocability  of  contractor-acquired 

property  on  inventory  schedules. 
236.7101-3  Contractor's  certificate-property 

incorporated  in  work. 
236.7101-4  Inventory  at  construction  site. 
236.7101-5  Screening  of  contractor  inventory. 

PART  237-SERVICE  CONTRACTING 

Subpart  237.1-Service  Contracts-Ger>eral 

237.104  Personal  services  contracts. 
237.106  Funding  and  term  of  service 
contracts. 

Subpart  237.2-Consulting  Services 

237.204  Policy. 

237.205  Management  controls. 
237.205-70  Responsibilities  of  the  contracting 

officer. 
237.205-71  Departmental  procedures. 
237.270  Studies  and  analyses  and 

professional  and  management  services. 

Subpart  237.3-Dismantling,  Demoittion,  or 
Removal  of  Improvements 

237.302  Bonds  or  other  security. 
237.304  Contract  clauses. 


Subpart  237.70-Engineering  and  Technical 

Services 

237.7001  Definitions. 

237.7002  Contracting  for  engineering  and 
technical  services. 

Subpart  237.71-Mortuary  Services 

237.7100  Scope. 

237.7101  Method  of  acquisition. 

237.7102  Schedule  formats. 

237.7103  Solicitation  provisions  and  contract 
clauses. 

Subpart  237.72-Laundry  and  Dry  Cleaning 
Services 

237.7200  Scope. 

237.7201  General  policy. 

237.7202  Selection  of  count  of  articles  or 
weight  (unsorted  or  presorted)  basis. 

237.7203  Schedule  format. 

237.7204  Solicitation  provisions  and  contract 
clauses. 

Subpart  237.73-Educational  Service 
Agreements 

237.7300  Scope. 

237.7301  Educational  service  agreement. 

237.7302  [Reserved] 

237.7303  Duration. 

237.7304  Format  and  clauses  for  educational 
service  agreements. 

Subpart  237.74-Communication  Services 

237.7401  Definitions. 

237.7402  Applicability. 

237.7403  Policy. 

237.7404  Regulatory  bodies. 

237.7405  Sources  for  communications 
services. 

237.7405-1  Common  carriers. 
237.7405-2  Noncommon  carriers. 
237.7405-3  Foreign  carriers. 

237.7406  Who  may  acquire  communication 
services. 

237.7407  Cost  or  pricing  data. 

237.7408  Type  of  contract. 
237.7408-1  General. 
237.7408-2  General  agreements. 
237.7408-3  Communication  Service 

Authorization  (CSA). 
237.7408-4  Federal  Supply  Schedule  contracts. 

237.7409  Funding  of  Communication  Service 
Authorizations  (CSA)  under  general 
contracts. 

237.7410  Special  construction. 
237.7410-1  General. 

237.7410-2  Applicability  of  construction  labor 
standards  to  CSAs  for  special 
construction. 

237.7411  Special  assembly. 

237.7412  Cancellation  and  termination. 

237.7413  Contract  clauses. 

Sut>part  237.75-Services  of  Students  at 
Research  and  Development  loiboratories 

237.7500  Scope. 

237.7501  Definitions. 

237.7502  Policy. 

237.7503  General. 

237.7504  Contract  clauses. 


PART  238-FEDERAL  SUPPLY 
SCHEDULE  CONTRACTING 

PART  239-MANAGEMENT, 
ACQUISITION,  AND  USE  OF 
INFORMATION  RESOURCES 

PART  242-CONTRACT 
ADMINISTRATION 

Subpart  242.1 -Interagency  Contract 
Administration  and  Audit  Services 

242.101  Policy. 

242.102  Procedures. 

Sut>part  242.2-Assignment  of  Contract 
Administration 

242.203  Retention  of  contract  administration. 

242.204  Supporting  contract  administration. 

242.205  Designation  of  the  paying  office. 
242.270  Contracts  requiring  performance  of 

contract  administration  services  (CAS) 
on  military  installations. 

Subpart  242.3-Contract  Administration 
Office  Functions 

242.302  Contract  administration  functions. 

Subpart  242.4-Correspondence  and  Visits 

242.402  Visits  to  contractors'  facilities. 

Subpart  242.5-Postaward  Orientation 

242.501  General. 

242.503-1  Postaward  conference 

arrangements. 
242.503-2  Postaward  conference  procedure. 
242.503-3  Postaward  conference  report. 

Subpart  242.6-Corporate  Administrative 
Contracting  Officer 

242.602  Assignment  and  location. 

242.603  Responsibilities. 

Subpart  242.7-lndirect  Cost  Rates 

242.705  Final  indirect  cost  rates. 
242.705-1  Contracting  officer  determination 

procedure. 
242.705-2  Auditor  determination  procedure. 
242.705-3  Educational  institutions. 

242.706  Distribution  of  documents. 
242.770  Certification  of  indirect  costs. 
242.770-1  Clause. 

Subpart  242>Oisanowance  of  Costs 

242.801  Notice  of  intent  to  disallow  costs. 
242.803  Disallowing  costs  after  incurrence. 

Subpart  242.1-Negotiating  Advance 
Agreements  for  Independent  Research  and 
Development/Bid  and  Propoaal  Costs 

242.1005  Lead  negotiating  agency 
responsibilities. 

242.1006  Conducting  negotiations. 

242.1007  Content  of  advance  agreements. 

242.1008  Administrative  appeals. 

Subpart  242.11 -Production  Surveillance  and 
Reporting 

242.1101  General. 

242.1104  Surveillance  requirements. 

242.1105  Assignment  of  criticality  designator. 

242.1106  Reporting  requirements. 

242.1107  Contract  clause. 
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Subpart  242.  t2-No¥atioii  and  CtUM(ga>«f- 
Nam*  Agreamcnto 

242.12(13  Processing  agreements. 

Subpart  242.14-Traffic  and  Transportation 
Manag«fnent 

242.14(12  Volume  movements  withrn  the 

continental  United  States. 
242.1403-1  U.S.  Government  Bills  of  l^iding 

(r:Bl.s). 
242.1403-2  Contractor-prepaid  commercial 

bill.s  of  lading. 

242.1404  2  Contract  clauses. 

242.1405  Discrepancies  incident  to  shipment 
of  supplies. 

242.1470  Routing,  tracing,  and  expediting 
shipments. 

242.1471  Demurrage  and  detention  charges. 

242.1472  DD  Form  1659  (1  Apr  70).  application 
for  U.S.  Government  Bill(s)  of  leading/ 
Domestic  Route  Order/Export  Traffic 
Release. 

Subpart  242.70-Monitoring  ConUactors' 
Costs 

242.7000  Scope. 

242.7001  Purpose. 

242.7002  Application. 

242.7003  Designation  of  a  Cost  Moniloring 
Coordinator. 

242.7004  Responsibilities  of  the  Cost 
.VIonitoring  Coordinator. 

242.7005  DCAA  auditor  responsibility 

242.7006  Pro<:edure. 

Subpart  24^71-Voluntary  Refunds 

242.7100  General. 

242.7101  Solicited  refunds. 

242.7102  Disposition  of  voluntary  refunds. 

PART  243-CONTRACT 
MODIFICATIONS 

Subpart  243.1-G«neral 

243.104  Notification  of  contract  changes. 

243.105  Availability  of  f«mds. 
243.170  Identification  of  KMS  contract 

raodirications. 

Subpart  243.2-Change  Orders 

243.201  General. 

243.202  Authority  to  issue  change  orders. 

243.204  Administration. 

243.205  Contract  clauses. 

Subpart  243.3-Forms 

243.301  Use  of  forms. 

Subpart  243.70-Adjustm«nts  to  Prices 
Under  SMpbuilding  Contracts 

243.7001  Adjustments  to  prices  under 
shipbuilding  contracts. 

243.7002  Submission  requirements. 

PART  244-SUBCONTRACTING 
POLICIES  AM)  PROCEDURES 

Subpart  244.3-Contractors'  Purcttaaing 
Systems  Revie«irs 

244.301  Objective. 

244.302  Requirements. 

244.303  Extent  of  review. 

244.304  Surveillance. 

244.306  Granting,  withhoidinft  or 

withdrawing  appruvaL 
244.30S-2  NoliHcation. 


?44  .T07  Reports. 

PART  245-GOVERNMENT  PROPERTY 

Subpart  245.3-Providing  Government 
Property  to  Contractors 

245.301  Dennitions. 

245.302  Providing  facilities. 
245.302-1  Policy. 

245.,'»02-70  Secunng  approval  for  facilities 

projects. 
245.302-71  Providing  industrial  plant 

equipment  |IPE). 
245.302-72  Providing  ADPE  as  Govemmenl 

properly. 
245.30}  Providing  material. 
245.303-2  Procedures. 
245.300  Prtividing  special  tooling. 
245.306-2  Acquiring  special  tooling. 

Subpart  245.4-Contractor  Use  Rental  of 
Government  Property 

245.401  Policy. 

245.402  Authorizing  use  of  Government 
production  and  research  property. 

245.403  Rental-use  and  charges  clause. 
245.405  Contracts  with  foreign  Governments 

or  international  organizaUons. 
245.407  Non-Government  use  of  plant 
equipment. 

Subpart  24S.5-Mana9ement  of  Government 
Property  in  the  Possession  of  Contractors 

245.,'i05-5  Records  of  plant  equipment. 
245.505-6  Special  reports  of  plant  equipment. 
24,'>..S05-14  Reports  of  Government  property. 

Subpart  245.6-Reporting.  RedistrttMition. 
and  Disposal  of  Contractor  Inventory 

245.600  Scope  of  subpart. 

245.601  Definitions. 

245.603  Disposal  methods. 
245.603-70  Contractor  performance  of 

selected  plant  clearance  duties  and 
responsibilities. 

245.604  Restrictions  on  purchase  or  retention 
of  contractor  inventory. 

245.606-3  Acceptance. 

245.606-5  Instructions  for  preparing  and 

submitting  schedules  of  contractor 

inventory. 
245.607  Scrap. 
245.607-70  Pre-inventory  scrap 

determinations. 
245.607-71  Segregation. 
245.607-72  Contractor's  approved  scrap 

procedure. 
245.606  Screening  of  contractor  inventory. 
^45.606-1  (.;cneral. 
245.606-7  Reimbursement  of  costs  for  transfer 

of  confrartor  inventory. 
245.606-70  Contractor  inventory  redistribution 

system  (CIRS). 
245.608-71  Procedures  for  industrial  plant 

equipment. 

245.609  Donations. 

245.610  Salex)f  surplus  contractor  inventory. 
245.610-1  Responsibility. 

245.610-3  Proceeds  of  sale. 

24.'S.B13  Pi^perty  disposal  determinations. 

Subpart  245.70-Appo<ntment  of  Property 
Administrator        \/' 

245.7001  Appointment  of  property 

administrator. 
245.7001-1  Selection,  appointanenl.  and 

termination. 


245  7001-2  Evaluation  criteria. 
245.7(X)1  3  I  Reserved) 

24.1.7(^-4  Duties  and  responsibilities  of  plant 
clearance  officer 

Sut>part  245.71-Forms,  Instructions,  and 
Reports 

245.7101  Forms. 
245.7101-1  Standard  Form  97. 
245.71(n-2  DD  Form  11.31. 
245.7101-3  DD  Form  1149. 
24,5.7101-4  DD  Form  1342. 
24,5.7101  5  DD  Form  1640. 
245.7101^  DD  Form  163a 
245.7101-7  DD  Form  1641. 
245.7101-8  DD  Form  1635. 
245.7101-9  DD  Form  1348-1. 

245.7102  Instructions. 

245.7102-1  Instructions  for  performing 

inventory  verification  and  determinalion 

of  allocability. 
245.7102-2  DD  Form  16,38. 
245.7102-3  Instructions  for  establishing  a 

plant  clearance  case. 
245.7102-4  Instructions  for  assigning  plant 

clearance  case  number. 
245.7102-5  Form  letter  for  transmitting  DD 

Form  1342  to  DIPRC. 
245.7102-6  General  sales  terms  and 

conditions,  and  special  conditions  of 

sale. 

PART  246-QUALITY  ASSURANCE 

Subpart  246. 1  -General 

246.101  Definitions. 

246.102  Policy. 

246.103  Contracting  ofHce  responsibilities. 

248.104  Contract  administration  office 
responsibilities. 

246.170  Organization  responsible  for 
technical  requirements. 

Subpart  246.2-Contract  Quality 
Requirements 

24«.202  Types  of  contraclquality 

requirements. 
246.202-3  Migher-level  contract  quality 

requirements. 
246.20:1  Criteria  for  use  of  contract  quality 

requirements. 
ZAGUM  Application  of  criteria. 

Subpart  246.3-Contract  Clauses 

246.370  Material  inspection  and  receiving 
report. 

246.371  Inspection  records. 

Sut>part  246.4-Govemment  Contract  Quattty 
Assurartce 

246.4a5  Subcontracts. 
246.406  Foreign  governments. 

246.470  Quality  assurance  by  other  agencies 

246.471  Contract  administration  of  special 
commodities. 

246.471-1  Subsistence. 

246.471-2  Petroleum. 

246.471-3  Construction  projects. 

246.472  Inspection  stamping. 

246.473  Authorizing  shipment  of  supplies. 

246.474  Government  contract  quality 
assurance  actions. 

Subpart  246.6-Matorial  Inspection  and 
Receiving  Reports 

246.670  General. 
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246.671  Policy. 

Subpart  246.7-Warranties 

246.701  Definitions. 

246.702  General. 

246.703  Criteria  for  use  of  warranties. 

246.704  Authority  for  use  of  warranties. 

246.705  Limitations. 

246.706  Warranty  terms  and  conditions. 
246.708  Warranties  of  technical  data. 
246.710  Contract  Clauses. 

246.770  Use  of  warranties  in  weapon  system 
procurements. 

246.770-1  Definitions. 

246.770-2  Policy. 

246.770-3  Tailoring  warranty  terms  and 
conditions. 

246.770-4  Establishing  essential  performance 
requirements. 

246.770-5  Warranties  on  government- 
furnished  property. 

246.770-6  Exemption  for  alternate  source 
contractor(s). 

246.770-7  Applicability  to  FMS. 

246.770-8  Cost-benefit  analysis. 

246.770-9  Waiver  and  notification  procedures. 

246.770-10  Special  contract  clauses. 

PART  247-TRANSPORTATION 

Sul>part  247.1-General 

247.103  Transportation  documentation  and 

audit  regulation  (TDA). 
247.104-3  Cost-reimbursement  contracts. 
247.104-5  Citations  of  government  rate 

tenders. 
247.105  Transportation  assistance. 

Subpart  247.2-Contracts  for  Transportation 
or  for  Transportation-Related  Services 

247.270  Stevedoring  contracts. 
247.270-1  Scope  of  section. 
247.270-2  Definition. 
247.270-3  [Reserved] 
247.270-4  Type  of  contract. 
247.270-5  Technical  provisions. 
247.270-6  Evaluation  of  bids  and  proposals. 
247.270-7  Analysis  of  labor-hour  and 

equipment  rental  rates. 
247.270-8  Award  of  contract. 
247.270-9  Contract  clauses. 

247.271  Contracts  for  the  preparation  of 
personal  property  for  shipment  or 
storage. 

247.271-1  Scope  of  section. 
247.271-2  Policy. 
247.271-3  Procedure. 

247.271-4  Solicitation  provisions,  schedule 
formats,  and  contract  clauses. 

Subpart  247.3-Transportation  in  Supply 
Contracts 

247.301-2  Participation  of  transportation 

officers. 
247.3(n-3  Using  the  defense  transportation 

system  (DTS). 
247.305-10  Packing,  marking  and  consignment. 
247.306-2  Lowest  overall  transportation  costs. 

247.370  DD  Form  1384  (1  APR  66), 
Transportation  Control  and  Movement 
Document. 

247.371  Standard  Form  30,  Amendment  of 
Solicitation/Modification  of  Contract. 

247.372  DD  Form  1653  (1  MAR  68), 
Transportation  Data  for  IFBs  and  RFPs. 

247.373  DD  Form  1654  (1  MAR  68),  Evaluation 
of  Transportation  Cost  Factors. 


Subpart  247.5-Ocean  Transportation  by 
U.S.-Flag  Vessels 

247.503  Applicability. 

247.506  Procedures. 

247.507  Contract  clauses. 

PART  248-VALUE  ENGINEERING 

Subpart  248.2-Contract  Clauses 

248.201  Clauses  for  supply  or  service 
contracts. 

PART  249-TERMINATION  OF 
CONTRACTS 

Subpart  249.1 -General  Principles 

249.102  Notice  of  termination. 

249.105  Duties  of  termination  contracting 
officer  after  issuance  of  notice  of 
termination. 

249.105-1  Termination  status  report. 

249.108  Settlement  of  subcontract  settlement 
proposals. 

249.108-4  Authorization  for  subcontract 
settlements  without  approval  or 
ratification. 

249.109  Settlement  agreements. 
249.109-7  Settlement  by  determination. 

249.110  Negotiation  memorandum. 

Subpart  249.4-Tennination  for  Default 

249.402  Termination  of  fixed-price  contracts 

for  default. 
249.402-3  Procedure  for  default. 

Subpart  249.6-Contract  Termination  Forms 
and  Formats 

249.601  Notice  of  termination  for 
convenience. 

Subpart  249.70-Special  Requiren>ents 

249.7001  Terminated  contracts  with  Canadian 
commercial  corporation. 

249.7002  Prior  notification  of  significant 
contract  terminations. 

249.7003  Special  termination  costs. 

PART  250-EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

250.001  Definitions. 
Subpart  250.1-General 

250.103  Deviations. 

250.104  Reports. 

250.105  Records. 

Subpart  250.2-Delegation  of  and  Limitations 
on  Exercise  of  Authority 

250.201  Delegation  of  authority. 

250.202  Contract  adjustment  boards. 

Subpart  250.3-Contract  Adlustments 

250.303  Contractor  requests. 

250.305  Processing  cases. 

250.306  Disposition. 

Subpart  250.4-Residual  Powers 

250.403-70  Indemnification  under  contract 
involving  both  research  and  development 
and  work  that  cannot  be  so  classified. 

Sut>part  250.70-Act  and  Executive  Order 

250.7000  Scope. 

250.7001  Act  of  August  2B.  1958,  as  amended. 

250.7002  Executive  Order  10789  of  November 
14, 1958. 


PART  251-USE  OF  GOVERNMEN* 
SOURCES  BY  CONTRACTORS 

Subpart  25 1.1 -Contractor  Use  of 
Government  Supply  Sources 

251.100  Scope  of  subpart. 

251.102  Authorization  to  use  government 
supply  sources. 

251.103  Ordering  from  government  supply 
sources. 

251.104  Furnishing  assistance  to  contractors. 

251 .106  Title. 

251.107  Contract  clause. 

Subpart  251.2-Contractor  Use  of 
Interagency  Motor  Pool  Vehicles 

251.202  Authorization. 
251.205  Contract  clause. 

PART  2S2-SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

Subpart  252.1 -Instructions  for  Using 
Provisions  and  Clauses 

252.101  Using  Part  252. 

252.106  Derivations  of  provisions  and  clauses. 

SubfMrt  2S2.2-Texts  of  Provisions  and 
Clauses 

252.200  Scope  of  subpart. 
252.203-7000  Advertising  and  coupon 

redemption  for  military  resale  activities. 
252.204-7000  Contract  schedule  subline  items 

not  separately  priced-withholding  of 

billing  and  payment. 
252.204-7004  Data  Universal  Numbering 

System  (DUNS)  number  reporting. 
252.204-7005  Overseas  distribution  of  defense 

subcontracts. 
252.208-7000  Required  sources  for  miniature 

and  instrument  ball  bearings. 
252.208-7001  Required  sources  for  precision 

components  for  mechanical  time  devices. 
252.208-7002  Required  sources  for  high-purity 

silicon. 
252.208-7003  Required  sources  for  High 

Carbon  Ferrochrome  (HCF). 
252.208-7(»4  Notice  of  intent  to  furnish 

precious  metals  as  Ck>vemment- 

Fumished  Material. 
252.208-7005  Required  sources  for  forging  and 

welded  shipboard  anchor  chain  items 

used  for  military  application  for  combat 

and  direct  combat  support  items. 
252.210-7000  Brand  name  or  equal. 
252.210-7001  Availability  of  descriptions 

listed  in  DoD  directive  5(XX).19-L  Volume 

II. 
252.210-7002  Availability  of  specifications 

and  standards  not  listed  in  DODISS,  data 

item  descriptions  not  listed  in 

Department  of  Defense  Directive  5000.19- 

L  Volume  II,  and  plans,  drawings,  and 

other  pertinent  documents. 
252.210-7003  Availability  for  examination  of 

specifications,  standards,  plans, 

drawings,  data  item  descriptions,  and 

other  pertinent  documents. 
252.210-7004  Bill  of  materials. 
252.212-7000  Exclusion  of  periods  in 

computing  completion  schedules. 
252.213-70(X)  Inconsistency  between  English 

version  and  translation  of  contract. 
252.213-7001  Returnable  gas  cylinders. 
252.214-7000  Discounts. 
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Z52.21S-7000  Aggregate  pricing  adfuslrnenl. 
252.216-7000  Economic  price  adjustment-basic 

steel,  aluminum,  brusik  bronze  or  cupper 

mill  products. 
252.216-7001  Economic  price  adfuslmenl- 

nonstandard  steel  items. 
252.217-7000  Exercise  of  option  to  fuinil   - 

Foreign  Military  Sales  commitments. 
252.217-7001  Exercise  of  option  to  fulfill 

Foreign  Military  sales  commitments  (Alt. 

n 

252.217-7100  Definitions. 

252.217-7101  Changes. 

252.217-7102  Extras. 

252.217-7103  |ob  orders  and  compensalifm. 

232.217-7104  Inspection  ami  manner  of  doing 

work. 
252.217-7105  Title. 
252.217-7106  Payments. 
252.217-7107  Assignment  of  claims. 
252.217-7108  Bonds. 
252.217-7109  Federal.  State,  local,  and  Foreign 

taxes. 
252.217-7110  Default. 
252.217-7111  Disputes. 
252.21 7-71 12  Performance. 
252.217-7113  Access  to  vessel. 
252.217-7114  Certain  Communist  areas. 
252.217-7115  Contract  Work  flours  and  Safety 

Standards  Act-overtime  compensation. 
252.217  7116  WaJsh-Healey  Public  Contracts 

Act. 
252Jn7-7117  Equal  opportunity  clause. 
252.217-7118  OfTicials  not  to  benefit. 
252.217-7119  Covenant  against  contingent 

fee*. 
252.217-7120  Termination  for  convenience  of 

the  govemmenL 
252.217-7121  Authorization  and  consent. 
252.217-7122  Notice  and  assistance  regarding 

patent  and  copyTighl  infringement. 
252~Z17-T123  Responsibility  for  inspection. 
2SZ.217-7124  Liability  and  insurance. 
252.217-7125  Pricing  orf  adjustments. 
2.'i2.217-7l26  Affirmative  action  for  disabled 
veterans  and  veterans  of  the  Vietnam 
era. 
252.217-7127  Affirmative  action  for 

handicapped  workers. 
252.217-7128  Clean  air  and  water. 
252.217-7129  Invoices. 
252.217-7130  Guarantees. 
252.217-7131  Discharge  of  liens 
252.217-7132  Department  of  Labor  safety  and 

health  regulations  for  ship  repairing. 
252.217-7200  Workers'  compensation  and  war 

hazard  insurance  overseas. 
252.217-7201  Buy  American  Act  and  the 

balance  of  payments  program. 
252  217-7202  Notice  to  the  CH>vemment  of 

Idbor  disputes. 
252.217-7203  Patent  indemnity. 
252.217-7204  Filing  of  patent  applications. 
252.Z\7-72D5  Contract  schedule  subline  items 

not  separntely  priced. 
252.217-7206  Reporting  and  refund  of 

royalties. 
252.217-7207  Rights  in  te<:hniral  data  and 

computer  software. 
252  ;;i 7-7206  Military  security  requirements. 
252.217-7209  Utilization  of  small  business  and 

small  disadvantaged  business  concerns. 
252.217-7210  Examination  of  records  by 

Comptroller  General. 
252.217-7211  Gratuities. 


252.217-7212  Convict  labor. 
252.217-721,1  Priorities  and  allocations. 
252.217-7214  Utilization  of  labor  surplus  area 

concerns. 
2.52.217-7215  Limitation  on  withholding  of 

p^iymenls. 
:i52.21 7-7216  F^^ual  opportunity  preaward 

clearance  of  subcontracts. 
252.217-7;j17  Subcontracts. 
252.217-7218  Government  properly. 
2.S2.21 7-7219  Federal,  stale,  local,  and  foreign 

taxes. 
252.217-7220  Quality  program. 
2.S2.217-7221  Price  reduction  for  defective  cost 

or  pricing  data. 
2.52.217-7222  Duty-free  entry. 
252.217-7223  Duty-free  entry  of  qualifying 

country  supplies. 
252.217-7224  Inspection  system. 
252.217-7225  .Advance  payments. 
252.217-7226  Required  sources  for  jewel 

bearings  and  related  items. 
252.217-7227  Required  sources  for  miniature 

and  instrument  ball  bearings. 
252.217-7228  Interest. 

252.217-7229  Competition  in  subcontracting. 
252.217-7230  Audit  by  Department  of  Defense 
252-217-7231  Siibcontractor  cost  or  pricing 

data. 
252.217-7232  Value  engineering. 
252  217-7233  (Reserved] 
252.217-7234  Required  sources  for  precision 

components  for  mechanical  time  devices. 
252.217-7235  New  material. 
2S2.217-723«  Government  surplus. 
252.217-7237  Utilization  of  women-owned 

business  concerns. 
2.52.217-7238  Material  inspection  and 

receiving  report. 
Z.52.217-7239  Protection  of  Government 

buildings,  equipment,  and  vegetation. 
252.217-7240  Government  delay  of  work. 
252.217-7241  Distribution  of  defense 

subcontracts  placed  overseas. 
252.217-7242  Safety  precautions  for 

ammunition  and  explosives. 
252.217-7243  Coat  accounting  standards. 
252.217  7244  .Notification  of  changes. 
2,52.217-7245  Engineering  change  proposals 

(ECPs). 
252.217-7246  Change  order  accounting. 
2.52.217-7247  Contracts  conditioned  upon  the 

availability  of  funds. 
252.217-7248  Preference  for  domestic 

specialty  metals. 
252.217  7249  Preferenca  for  United  States  flag 

air  carriers. 
252.217-7250  Exclusionary  policies  and 
practices  of  foreign  governments. 
252.217-7251  Hazardous  material 

identification  and  material  safety  data. 
252.217-7252  Certification  of  requests  for 

adjustment  or  relief  exceeding  $100,000. 
252.217-7253  Qualifying  country  sources  as 

subcontractors. 
252.217-7254  Stop  work  orders. 
2.52.217-7255  Subcontractor  cost  or  pricing 

data-modifications-sealed  bidding. 
2.52.217-72.56  Subcontractor  cost  or  pricing 

data. 
252.217-7257  Notice  of  total  small  business 

set-aside. 
252.217-7258  Preference  for  labor  surplus  area 

concerns. 
252.317-72.59  Bid  guarantee. 


252.217-7260  Production  progress  reports. 
2.52.217-7281  Government-furnished  property 

(short  form|. 
2.52.217-7262  Clauses  incorporated  by 

reference. 
252.217-7263  Aggregate  pricing  adjustment. 
2.52.217-7264  Small  business  and  small 

disadvantaged  business  subcontracting 
plan  (master  plans). 
2.52.217-7285  Restrictive  markings  on 

technical  data. 
252.217  7266  Identification  of  technical  data 
252.217-7267  Data  requirements. 
252.217-7268  C:crtain  Communist  areas. 
2.52.217-7269  Plant  protection. 
252.217-7270  Identification  of  s(iuri:es  of 

supply. 
252.217-7300  Delivery  vehicles. 
252.217-7301  Time  of  deliver)-. 
252.217-7302  Change  in  plant  location. 
252.217-7303  Sanitary  conditions. 
252.217-7304  Remedies  under  delivery  orders. 
252.217-7305  Examination  and  testing. 
2S2.217-7;t06  Deficiency  adjustment. 
252.217-7307  Warning. 
252.217-7:106  Suspension. 
252.217  7309  Default. 
252.217-7310  Reinstatement. 
252.217-7311  Code  dating. 
252.217-7312  Marking. 
252.217-7313  Responsibility  for  containers 

and  equipment. 
252.217-7314  Containers  and  equipment. 
252.219-7000  Small  business  and  small 

disadvantaged  business  subcontracting 
plan  (master  plans). 
2.52.219  7001  .Notice  of  combined  small 

business-labor  surplus  area  set-asidr. 
252.219-7002  Notice  of  combined  small 
business-labor  surplus  area  set-aside- 
allernate. 
252  219-70U3  Determining  the  set-aside  award 

price. 
252.219-7004  Eligibility  (or  preference  as  a 

labor  surplus  concern. 
252.220-7000  Notice  of  labor  surplus  area  set- 
aside. 
252uao-70(n  Notice  of  labor  surplus  area  srl 

aside-altcrnale. 
252.222-7000  Potential  application  of  the 

Service  Contract  Act.  as  amended  (fixed 
price). 
252.222-70in  Service  Contract  Act  (SCA) 
minimum  wages  and  fringe  benefits. 
252.222-7002  Restrictions  on  Employment  of 

Personnel. 
252.223-7000  Notice  of  radioactive  materials. 
252.223  7001  Safety  precautions  for 

ammunition  and  explosives. 
252.223-7002  Change  in  place  of  performance- 
ammunition  and  explosives. 
2.52.225-7000  Buy  American-balance  of 

payments  program  certificate. 
252.225-7001  Buy  American  Act  and  the 

balance  of  payments  program. 
252.22.5-7002  Qualifying  country  sources  as 

subcontractors. 
252.225- 700J  Nondomestic  construction 

materials. 
252.225-7004  Identification  of  expenditures  In 

the  United  States. 
252.225-7005  Buy  American  Act-Trade 

Agreements  Act-Balance  of  Payments 
Program  Certificate. 
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252.225-7006  Buy  American  Act.  Trade 

Agreements  Act.  and  The  Balance  of 

Payments  Program. 
252.225-7007  Supplies  to  be  accorded  duty- 
free entry. 
252.225-7008  Duty-free  entry-qualifying 

country  end  products  and  supplies. 
252.225-7009  Preference  for  certain  domestic 

commodities. 
252.225-7010  Domestic  wool  preference. 
252.225-7011  Preference  for  domestic 

specialty  metals  (major  programs). 
252.225-7012  Preference  for  domestic 

specialty  metals. 
252.225-7013  Preference  for  domestic  hand  or 

measuring  tools. 
252.225-7014  Duty-free  entry-additional 

provisions. 
252.225-7015  United  States  products 

certificate  (Military  Assistance  Program). 
252.225-7016  United  Stales  products  (Military 

Assistance  Program). 
252.225-7017  Limitation  of  sales  commissions 

and  fees  for  foreign  governments. 
252.225-7018  Offset  arrangement. 
252.225-7019  Exclusionary  policies  and 

practices  of  foreign  governments. 
252.225-7020  Option  to  award  and  pay  in 

foreign  currency. 
252.225-7021  Acquisition  and  use  of  excess 

and  near-excess  currency. 
252.227-7000  Non-Estoppel. 
'  252.227-7001  Release  of  past  infringement. 
252.227-7002  Readjustment  of  payments. 
252.227-7003  Termination. 
252.227-7004  License  grant. 
252.227-7005  License  term. 
252.227-7006  License  grant-running  royally. 
252.227-7007  License  term-running  royalty. 
257.227-7008  Computation  of  royalties. 
252.227-7009  Reporting  and  payment  of 

royalties. 
252.227-7010  License  to  other  Government 

agencies. 
252.227-7011  Assignments. 
252.227-7012  Patent  licen.se  and  release 

contract. 
252.227-7013  Rights  in  technical  data  and 

computer  software. 
252.227-7014  Predetermination  of  rights  in 

technical  data. 
252.227-7015  Rights  in  technical  data-specific 

acquisition. 
252.227-7016  Contract  schedule  items 

requiring  experimental,  developmental. 

or  research  work. 
252.227-7017  Rights  in  technical  data-major 

system  and  subsystem  contracts. 
252.227-7018  Restrictive  markings  on 

technical  data. 
252.227-7019  Identification  of  restricted  rights 

computer  software. 
252.227-7020  Rights  in  data-special  works. 
252.227-7021  Rights  in  data-existing  works. 
252.227-7022  Government  rights  (unlimited). 
252.227-7023  Drawings  and  other  data  to 

become  property  of  government. 
252.227-7024  Notice  and  approval  of 

restricted  designs. 
252.227-7025  Rights  in  technical  data  and 

computer  software  (SBIR  program). 
252.227-7026  Deferred  delivery  of  technical 

data  or  computer  software. 
252.227-7027  Deferred  ordering  of  technical 

data  or  computer  software. 


252.227-7028  Requirement  for  technical  data 

certification. 
252.227-7029  Identification  of  technical  data. 
252.227-7030  Technical  data-withholding  of 

payment. 
252.227-7031  Data  requirements. 
252.227-7032  Rights  in  technical  data  and 

computer  software  (foreign). 
252.227-7033  Rights  in  shop  drawings. 
252.227-7034  Patents-subcontracts. 
252.228-7000  Reimbursement  for  war  hazard 

losses. 
252.228-7001  Ground  and  flight  risk. 
252.228-7002  Flight  risks. 
252.228-7003  Capture  and  detention. 
252.228-7004  Bonds  or  other  security, 
252.228-7005  Insurance. 
252.228-7006  Accident  reporting  and 

investigation  involving  aircraft,  missiles, 

and  space  launch  vehicles. 
252.229-7000  Fixed-price,  into-plane.  fuel 

contracts  at  overseas  locations. 
252.231-7000  Supplemental  cost  principles. 
252.232-7000  Invoices. 
252.232-7001  Advance  payment  pool. 
252.232-7002  Disposition  of  payments. 
252.232-7003  F>rogress  payments  for  foreign 

military  sales  acquisitions. 
252.232-7004  Flexible  progress  payments. 
252.233-7000  Certification  of  requests  for 

adjustment  or  relief  exceeding  $100,000. 
252.234-7000  Notice  of  cost/schedule  control 

systems. 
252.234-7001  Cost/schedule  control  systems. 
252.235-7000  Indemnification  under  10  U.S.C. 

2354-fixed  price. 
252.235-7001  Indemnification  under  10  U.S.C. 

2354-cost  reimbursement. 
252.235-7002  Recovery  of  nonrecurring  costs 

on  commercial  sales. 
252.235-7003  Care  of  laboratory  animals. 
252.235-7004  Frequency  authorization. 
252.235-7005  Short  form  research  contract 

clauses. 
252.236-7000  Composition  of  contractor. 
252.236-7001  Modification  proposals-price 

breakdown. 
252.236-7002  Contract  drawings,  maps  and 

specifications. 
252.236-7003  [Reserved] 
252.236-7004  Contract  prices-bidding 

schedules. 
252.236-7005  Salvage  materials  and 

equipment. 
252.236-7006  Misplaced  material. 
252.236-7007  Identification  of  employees. 
252.236-7008  Superintendence  of 

subcontractors. 
252.236-7009  Payment  for  mobilization  and 

preparatory  work. 
252.236-7011  Airfield  safety  precautions. 
252.236-7012  Contractor-prepared  Network 

Analysis  System. 
252.236-7013  Government-prepared  network 

analysis  system. 
252.236-7014  Statement  of  work. 
252.236-7015  Estimated  cost,  performance 

period. 
252.236-7016  Direct  payments. 
252.236-7017  Approved  construction  plant. 
252.236-7018  Option  for  supervision  and 

inspection  services. 
252.236-7081  Cost  limitation. 
252.236-7082  Additive  or  deductive  items. 
252.237-7000  Statement  of  work. 


252.237-7100  Award  to  single  bidder, 
252.237-7101  Award  to  single  offeror. 
252.237-7102  Requirements. 
252.237-7103  Area  of  performance. 
252.237-7104  Specifications. 
252.237-7105  Using  activities. 
252.237-7106  Delivery  orders  and  invoices, 
252.237-7107  Delivery  and  performance. 
252.237-7106  Subcontracting. 
252.237-7109  Additional  default  provision. 
252.237-7110  Group  interment. 
252.237-7111  Professional  requirements. 
252.237-7112  Facility  requirements. 
252.237-7113  Preparation  history. 
252.237  7?jOO  Instruction  to  bidders  (count  of 

a-f;cles). 
252.237-7201  Instruction  to  bidders  (bulk 

weight). 
252.237-7202  Count  of  articles. 
252.237-7203  Loss  or  damage  (count  of 

articles). 
252.237-7204  Weight  of  articles  (bag  type), 
252.237-7205  Weight  of  articles  (unsorted), 
252.237-7206  Loss  or  damage  (weight  of 

articles). 
252.237-7207  Maximum  weight  loss. 
252.237-7208  Individual  laundry. 
252.237-7209  Special  definitions  of 

Government  property. 
252  237-7400  Definitions  (Communications). 
252.237-7401  (Reserved) 
252.237-7402  Access. 
252.237-7403  Amendment  of  contract. 
252.237-7404  Obligation  of  the  Government. 
252.237-7405  [Reserved) 
252.237-7406  Continuation  of  orders. 
252.237-7407  Facilities  and  services  to  be 

furnished-common  carriers. 
252.237-7408  Ordering  of  facilities  and 

services-common  carriers. 
252.237-7409  Rates,  charges,  and  services- 
common  carriers. 
252.237-7410  Payment-common  carrier. 
252.237-7411  Tariff  information. 
252.237-7412  Cancellation  or  termination  of 

orders-common  carriers. 
252.237-7413  Reuse  arrangements. 
252.237-7414  Submission  of  cost  or  pricing 

data-common  carriers. 
252.237-7415  Audit  and  records-common 

carriers. 
252.237-7416  Term  and  termination  of 

contract-common  carriers. 
252.237-7417  Special  construction  and 

equipment  charges. 
252.237-7418  Title  to  communication  facilities 

and  equipment. 
252.242-7000  Submission  of  commercial 

freight  bills  to  the  General  Services 

Administration  for  audit 
252.242-7001  [Reserved) 
252.242-7002  (Reserved) 
252.242-7003  Certification  of  Indirect  Costs. 
252.243-7000  Engineering  change  proposals. 
252.243-7001  Pricing  of  adjustments. 
252.246-7000  Material  inspection  and 

receiving  report 
252.246-7001  Warranty  of  data. 
252.247-7000  Scope  of  contract. 
252.247-7001  Schedule  of  rates. 
252.247-7002  Price  escalation. 
252.247-7003  Revision  of  prices. 
252.247-7004  Changes. 
252.247-7005  Termination. 
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252.247-7006  IndeHnile  quanlities  fixed 

252.247-7007  Indefinite  quanlifies-no  Rxed 

chdrges. 
252.247-7008  Employees  of  conlraclor. 
252.247-7009  Removal  of  contracJor'.s 

employees. 
252.247-7010  Liability  and  insurance. 
252.247-7100  Evaluation  of  bids. 
252.247-7101  Award. 
252.247-7102  •estimated  quantities. 
252.247-7103  Schedule  formats. 
252.247-7104  Scope  of  Contract. 
252.247-7105  Period  of  contract. 
252.247-7106  Ordering  limitation. 
252.247-7107  Contract  areas  of  performance. 
252.247-7106  Requirements. 
252.247-7109  Facilities. 
252.247-7110  Performance. 
25i247-7111  Time  requirements. 
25i247-7ll2  Demurrage. 
252.247-7113  Vans. 
252.247-7114  Drayage. 
252.247-7115  Liability. 
252.247-7116  Erroneous  shipments. 
252.247-7117  Additional  marking  instructions. 
252.247-7118  Weight  certificates. 
252.247-7119  Report  of  lost/damaged 

material. 
252.247-7120  Subcontracting. 
252.247-7121  Additional  services. 
25Z247-7200  Ocean  transportation  oC 

Co vemment -owned  supplies. 
252.249-7000  Special  termination  costs. 
252.251-7000  Ordering  from  Government 

supply  sources. 
2ri2.251 -7001  Use  of  interageney  motor  pool 

vehicles  and  related  servicies. 
252.252-7000  Simplified  supply  contract 

required  clauses. 
252.252-7001  Simplified  .services  contract 

required  clauses. 
252.252-7002  Simplified  Supply  and  services 

provisions  (negotiated). 
2S2.252-7tX)3  Simplified  supply  and  .wrvices 

provisions  (advertised). 
252.270-7000  Automatic  data  proc<!ssing 

clauses-generaL 
252.270-7001  Warranty  exclusion  and 

limitation  of  damages. 
252.270-7002  Contractor  representation. 
252.270-7003  Fixed  price  options. 
252.270-7004  Option  to  extend  the  term  of  the 

,  contract. 
252.270-7005  Option  for  increased  quantities. 
252.270-7006  Discontinuance  repricing. 
2.52.270-7007  Discontinuance  of  rental  and 

repricing. 
252.270- Ttne  Rights  in  privacy  safeguards. 
2.52.270-7009  Access  to  contractor  facilities 

and  records-privacy  safeguards 

inspection. 
252.270-7100  Federal  information  processing 

standards  publcations  (F1PS  PUB)  clause. 
252.270-7101  American  Standard  Code  for 

Information  Interchange  (ASCII)  system 

requirements. 
252.270-7102  Punched  paper  tape  readers  and 

punches. 
252.270-7103  Recorded  magnetic  tape  for 

information  interchange  (800  CPI.  NRZI). 
252.270-7104  Rectangular  holes  in  12-row 

punched  cards. 
252.270  7105  Hollerith  purtched  card  code. 


252.270-7106  Subsets  of  the  standard  code  for 

information  interchange. 
252.270-7107  Flowcharis.  symbols,  and  their 

usage  in  information  processing. 
252.270-7108  Recorded  magnetic  tape  for 

information  interchange  (1600  CPI.  Phase 
Code  0). 
252.270-7109  One-inch  perforated  paper  tape 

for  information  interchange. 
252.270-7110  Take-up  reels  for  the  one-inch 
perforated  tape  for  information 
interchange. 
252.270-7111  Software  summary  for 

describing  computer  programs  and/or 

automated  data  systems. 
252.270-7112  Optical  character  nrcognitiun 

equipment 
252  270-7113  Character  set  for  handprinting. 
252.270-7114  Code  extension  technique  in  7  or 

8  bits. 
252.270-7115  Graphic  representation  of  the 

control  characters  of  AJ^CII  (KIPS  IHIB  1- 

1). 
252.270-7116  Data  encryption  standards 

(DF£). 
252.270-7117  Recorded  magnetic  tape  for 

information  interchange.  6250  characters 

per  inch  (CPI)(246  CPMM).  group  coded 

recording. 
252.270-7118  Magnetic  tape  cassettes  for 

information  interchange  (3.810mm  (aiSO 

inch)  tape  at  32  BPMM  (800  BPI).  PE|. 
2.52.270-7119  Recorded  magnetic  tape 

cartridge  for  infonnalion  interchange.  4- 

track.  6.30MM  (0.25  inch).  63  BPMM  (1600 

BPI)  phase  encoded. 
252.270-7120  Deschplion  of  computer 

magnetic  tape  file  properties. 
252.270-7121  Computer  output  microform 

(COM)  formats  and  reduction  ratios, 

16MM  and  105MM. 
252.270-7122  Input/output  (I/O)  channel 

interface. 
252.270-7123  Channel  level  power  control 

interface. 
252.270-7124  Operational  specification  for 

magnetic  tape  subsystems. 
232.270.7125  Interface:  ADPSYstcms/ 

Variable  Block.  Rotating  Mass  Storage 

Subsystems. 
^.52.270-7126  Magnetic  tape  labels  and  file 

structure  information  interchange. 
252.270-7127  Data  Encryption  Standard  (l)ES) 

modes  of  operation. 
252.270-7128  Microform  readers. 
2,52.270-7129  Optical  Character  Recognition 

(OCR)  inks. 
2.52.270-7130  Optical  Character  Recognition 

(OCR)  printers,  readers  and  printed 

forms. 
252.270-7131  Digital  magnetic  tape  cassette 

equipment  and  associated  programs. 
2.52.270-7132  Acquisition  and  validation  of 

COBOL  compilers. 
252.270  7133  Acquisition  of  COBOL  programs 

and/or  programming  services. 
252.270-7134  [delayed  validation  of  compilers. 
252.270-71.35  Interchange  of  machine 

processable  data  between  and  among 

agencies. 
2.52.270-7136  Additional  American  Standard 

Code  for  Information  Interchange 

(ASCII)  controls  for  character-imaging 

ADP  equipment  or  services. 


252.270-7137  Interface:  ADP  Systems/Fixed 

Block.  Rotating  Mass  Storage 

Subsystems. 
252.270-7200  Joint  Federal  Information 

Processing/Federal  Telecommunications 

Standards  (FIPS-FED/STD)  Clauses. 
252.27O-7201  Synchronous  high  speed  data 

signaling  rates  between  data  terminal 

equipment  and  data  communication 

equipment. 
252.270-7202  Bit  sequencing  of  the  code  of 

information  interchange  in  serial-by-bil 

data  transmission. 
252.270-7203  Character  structure  and 

character  parity  sense  for  serial-by-bit 

data  communication  in  the  code  for 

information  interchange. 
252.270-7204  Character  structure  and 

character  parity  sense  for  parallel-by-liil 

data  communication. 
252.270-7205  Synchronous  signaling  ralet. 

t>etween  data  terminal  and  data 

communication  equipment. 
252.270-7206  Data  link  control-synchronims 

bit-oriented  data. 
252.270-7207  Interface  Between  Data 

Terminal  Equipment  (DTE)  and  Data 

Circuit  Terminating  E^quipment  (DCK)  for 

Operation  with  Packet-Switched  Data 

Communications  Network. 
252.270-7300  Federal  Telecommunications 

Standards  (FTD/STD)  Clauses. 
252.270-7301  Time  and  frequency  referem  r 

information  in  telecomrounituitions 

systems. 
252.270-7.302  Coding  and  modulation 

requirements  for  nondiversity  2400  bit/ 

second  modems. 
252.270-7303  Coding  and  modulation 

requiremenls  for  4800  bit/second 

modems. 
252.270-7304  Coding  and  modulation 

requiremenls  for  duplex  9600  bit/second 

modems. 
252.270-7305  Coding  and  modulation 

requirements  for  Duplex  600  and/or  1200 

bit/second  modems. 
2.52.270-7306  FJectrical  characteristics  of 

balanced  voltage  digital  interfa(»> 

circuits. 
252.270-7307  PUectrical  characteristics  of 

unbalanced  voltage  digital  interface 

circuits. 
252.270-7306  Croup  2  facsimile  apparatus  for 

document  transmission. 
2.52.270-7309  Cryptographic  components. 

equipment,  systems,  and  services. 
2,52.270-7310  Acquisition,  design,  or 

development  of  Group  3  facsimile 

apparatus. 
2.52.270-7311  Acquisition,  design  or 

development  of  Groups  1,  2.  and  3 

facsimile  apparatus. 
252.270-7400  Other  automatic  data  processing 

standards  clauses. 
2.52.270-7401  BASIC  language  compilers. 
252.270-7402  l-XiRTRAN  language  compilers. 
2.52  270-7403  Protection  against  compromising 

emanations. 

PART  253-FORMS 

SubfMTt  2S3.1-G«n«rai 

253.170  Forms  for  use  in  DoD  acquisition. 
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Subpart  2S3.2-PrMcription  of  Porm 

253.270  Use  of  form«. 

PART  270-ACQUISITION  OF 
COMPUTER  RESOURCES 

270.000  Scope. 

Subpart  270.1-Ganaral 

270.101  Procurement  iiulhorilies. 
Subpart  270.2-Definitions 

270.200  Scope  of  subpari. 

Subpart  270.3-Acqul8mon8  Under  General 
Services  Administration  (GSA)  Authority 

270.300  Scope  of  subpart. 

270.301  Policy. 

270.102  Procurement  authority. 
270.302-1  Application. 
270.302-2  Exceptions. 

270..3O3  Contracting  procedures. 
270.303-1  Submission(s)  of  agency 
procurement  requests  (APR). 
270.303-2  GSA  action  on  APR. 
270.103-3  GSA  contracting  for  DoD. 

270.304  Small  purchas(;s. 

270.305  Restrictions  on  the  use  of  simulation 
in  the  ADPE  contracting  process. 

270.306  Publicizing  contract  actions. 

270.307  Evaluation  (m  'ors. 

270.308  Commercially  available  software 
contracts. 

270.309  DelernMnation  of  selection  factors. 

270.310  Contrai  t  clauses. 

270.311  Use  of  GSA  regional  support  services 
contracts. 

270..312  Contracting  for  ADP  supplies. 

270.313  Use  of  GSA  schedule  contracts  for 
certain  ADP  related  equipment. 

270.314  GSA  nonmandatory  schedule 
contracts. 

270.315  Synopsis  of  GSA  schedule  actions. 

270.316  Use  of  GSA  ADP  i.-quirements 
contracts. 

270.317  Compatibility-limited  requirements. 

270.318  Software  conversion  studies. 

270.319  Use  of  benchmarks  in  low-dollar 
ADPE  systems  acquisitions. 

720.320  Use  of  remote  terminal  emulation  in 
ADPE  systems  acquisitions. 

270.321  ADP  f,.nd. 

270.322  Kxch,inqp/-sale"  of  ADPE. 

270.323  Confiicts  between  this  subpart  and 
the  DPA. 

270.324  AcquLsjIion  assistance. 

Subpart  270.4-Acquisitions  Under  10  USC 
2315  Authority 

270.4(K)  Scope  of  subpari. 

270.401  Determination  of  applicability. 

270.402  Procedures. 

Subpart  270.5-Acqu'  :.itions  Ur>der  Other 
Authorities-I  Reserved  1 

Subpart  270.6-Acquisition  of  AOPE  by  DOD 
Contractors 

270.600  Scope  of  subpart. 

270.601  DoD  component  approvals. 

270.602  Providing  reused  computer  equipment 
to  DoD  CO   tractors. 

270.603  Review  and  approval  of  contractor- 
acquired  computer  equipment  used  for 
commercial  and  govemmenl  contracts. 

270.604  Contractor  documentation. 


270.(505  Conlraclor  use  of  computers  for  non- 
government purposes. 

270.(K)6  Purchase  option  credits  for 
contractor-acquired  computers. 

270.607  Reuse  of  computers,  software,  and 
associated  spare  parts. 

270.608  Technical  assistance. 

Subpart  270.7-Telecommunications 
Resource* 

270.701  General. 

270.702  Policy. 

Subpart  270.8-Use  of  ttw  GSA 
Teleprocessing  Services  Program  (TSP) 

270.800  Scope.  ■^ 

270.801  Applicability. 

270.802  Methods  of  acquiring  GSA  TSP 
services. 

270.802-1  Multiple  Award  Schedule  (MAS). 
270.802-2  Basic  Agreement  (BA). 
270.802-3  GSA  TSP  guidance. 

270.803  Procedures  for  acquiring  GSA  TSP 
services. 

270.804  GSA  review  of  selections  under  the 
GSA  TSP. 

Subpart  270.9-Privacy  for  Computer 
Systems 

270.901  Applicability. 

270.902  Requirements. 

270.903  DoD  Component  responsibilities. 

270.904  Contract  clauses. 

Subpart  270.10-Security  for  Computer 
Systems 

270.1000  Scope  of  subpart. 

270.1001  Policy. 

270.1002  Security  program  for  automatic  data 
processing  facilities. 

270.1003  Security  against  compromising 
emanations. 

Subpart  270.1 1 -Standards 

270.1100  Scope  of  subpart. 

270.1101  Policy. 

270.1102  Waivers. 

270.1103  Solicitation  provisions  and  contract 
clauses. 

Subpart  270.12-Ttie  Federal  Computer 
Performance  Evaluation  and  Simulation 
Center 

270.1201  The  Federal  Computer  Performance 
Evaluation  and  Simulation  Center. 

Subpart  270.13-Shanng  of  Computer 
Resources 

270.1300  Scope  of  subpart. 

270.1301  Policy. 

270.1302  Government-wide  sharing 
procedures. 

270.1303  Federal  data  processing  centers 
(FDPC). 

270.1304  Federal  Software  Exchange  Program. 
270.1304-1  Procedures. 

270.1304-2  Federal  Software  Exchange 

Center. 
270.1304-3  DoD  component  requirements. 
270.1304-5  Federal  Software  Exchange 

Catalog  availability. 

Subpart  270.14'Reuse  of  Computer 
Equipntent 

270.1400  Scope  of  subpart. 

270.1401  Reassignment  of  computer 
equipment  within  DoD. 


270.1402  Excess  or  exch8nge/"8ale''  computer 
equipment. 

270.1403  Reutilization  of  excess  and 
exchange/"salc"  computer  equipment. 

270.1404  Considerations  for  use  of  excess 
Government-owned  or  -leased  computer 
equipment. 

270.1405  Use  of  the  ADP  fund. 


SUBCHAPTER  A— GENERAL 

PART  201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301. 

Subpart  201.1— Purpose,  Authority, 
Issuance 

201.101     Purpose. 

The  Department  of  Defense  FAR 
Supplement  is  issued  by  the  Assistant 
Secretary  of  Defense  for  Acquisition  and 
Logistics  by  direction  of  the  Secretary  of 
Defense  and  in  coordination  with  the 
Seci^taries  of  the  Aimy,  Navy  and  Air 
Force,  and  the  Director  of  the  Defense 
Logistics  Agency.  11  establishes  for  the 
Department  of  Defense  uniform  policies 
and  procedures,  implementing  and 
supplementing  the  Federal  Acquisition 
Regulation. 

201.103  Applicability. 

(a)  This  supplement  applies  to  all 
purchases  and  contracts  made  within 
and  outside  the  United  States  (but  see 
201.405)  for  the  procurement  of  supplies 
or  services  which  obligate  appropriated 
funds  (including  available  contract 
authorizations).  This  supplement  and 
the  FAR  also  apply  to  purchases  and 
contracts  made  in  support  of  foreign 
military  sales  without  regard  to  the 
nature  or  sources  of  funds  obligated, 
unless  otherwise  specified  in  this 
regulation. 

(b)  Neither  the  FAR  nor  this 
supplement  applies  to  transportation 
services  purchased  by  transportation 
requests,  transportation  warrants,  bills 
of  lading,  and  similar  transportation 
forms.  Purchase  of  these  excepted 
transportation  services  shall  be  in 
accordance  with  specific  regulations 
and  instructions  issued  by  the  Military 
Traffic  Management  Command,  Military 
Sealifl  Command,  Military  Airlift 
Command,  and  the  Departments. 

201.104  Issuance. 

20 1 . 1 04- 1     Publication  and  code 
arrangement 

This  regulation  is  issued  as  Chapter  2 
of  Title  48,  CFR.  Other  chapters  are 
reserved  for  Departmental  acquisition 
regulations  that  implement  or 
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supplement  this  regulation.  It  is  also 
available  in  a  loose-leaf  edition. 

201.104-2    Arrangement  of  regulations. 

(a)  This  regulation  is  numbered 
according  to  whether  the  information 
implements  or  supplements  the  FAR. 
The  differentiation  is  made  by  using  the 
numbers  70-89  as  new  parts,  subparts, 
sections,  or  subsections  when 
supplementation  is  required. 
Implementing  coverage  uses  the  same 
numbers  as  the  FAR  material 
implemented.  Numbers  1-69  have  been 
reserved  to  the  FAR.  A  series  of 
numbers  beginning  with  7000  is  used  for 
provisions  and  clauses. 

(1)  A  new  Part  270  is  used  in  the  DoD 
FAR  Supplement  for  new  material  which 
is  not  covered  by  the  FAR  and  is  a 
distinct  part  only  applicable  to  the 
Department  of  Defense. 

(2)  A  new  Subpart  225.72  could  be 
used  as  the  third  subpart  supplementing 
FAR  Part  25.  with  Subparts  2:5.70  and 
225.71  having  preceded  it. 

(3)  A  new  section  225.173  could  be 
used  as  the  fourth  section  supplementing 
FAR  sections  that  begin  with  225.101.  In 
this  case,  the  FAR  can  only  be 
numbered  through  225.169. 

(4)  A  new  subsection  225.101-79  could 
be  used  as  the  10th  subsection 
supplementing  FAR  subsections  that 
begin  with  FAR  225.101-1. 

(5)  A  new  subsection  252.225-7001 
could  be  used  as  the  second  clause 
supplementing  the  FAR  clauses 
prescribed  by  Part  25  beginning  with 
52.225-1.  The  number  7000  is  used 
because  of  the  potential  existence  of 
more  than  20  clauses  supplementing  a 
given  part  over  the  lifetime  of  the  FAR. 

(6)  Departmental  supplementation  of 
the  FAR  or  this  regulation  will  use  the 
same  rules,  except  that  numbers  90  and 
above  are  reserved  for  supplementary 
material,  and  9000  and  above  are 
reserved  for  supplementary  clauses. 

(c)  References  and  citations. 

(2)  This  regulation  may  be  referred  to 
as  the  Department  of  Defense  Federal 
Acquisition  Regulation  Supplement,  the 
DoD  FAR  Supplement,  or  the  DFARS. 
Cross  reference  to  the  FAR  in  this 
regulation  will  cite  "FAR"  followed  by 
the  appropriate  part,  subpart,  etc. 
References  to  this  regulation  will  be 
without  a  name  or  acronym  prefix. 
References  to  FAR  citations  in  this 
supplement  should  be  read  to  include 
the  corresponding  paragraphs  of  this 
supplement  and  any  additional 
authorizations,  restrictions,  policies  or 
procedures  they  may  contain.  For 
example,  the  words  ".  .  .  when 
authorized  under  FAR  Part  25  .  .  ," 
include  authorities  granted  under  both 


FAR  Part  25  and  Part  225  of  this 
supplement. 


201.104-3    Copiek. 

Copies  of  the  DoD  FAR  Supplement  in 
loose-leaf  and  CFR  form  may  be 
purchased  from  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402. 

Subpart  201.2— Administration 
20 1 .20 1     Maintenance  of  the  FAR. 

201.201-1    Ihm  two  council*. 

(a)  Ine  Defense  Acquisition 
Regulatory  (DAR)  Council  shall 
maintain  the  FAR  and  the  DoD  FAR 
Supplement. 

(c)  The  composition  and  operation  of 
the  DAR  Council  shall  be  as  prescribed 
by  DoD  Directive  5000.35. 

Subpart  201.3— Agency  Acquisition 
Regulations 

201.301     Policy. 

{S-70)     Defense  Acquisition 
Circulars. 

(1)  In  accordance  with  the  authority  in 
FAR  1.301,  a  Defense  Acquisition 
Circular,  supplementary  to  this 
regulation,  shall  be  published  as  often 
as  may  be  necessary  or  advisable  for 
distribution  to  all  recipients  of  this 
regulation.  Material  to  be  published  in 
each  Defense  Acquisition  Circular  shall 
first  be  approved  by  the  Defense 
Acquisition  Regulatory  Council. 

(2)  The  purposes  of  the  Defense 
Acquisition  Circular  are: 

(i)  To  promulgate  as  rapidly  as 
possible  selected  material  revising  this 
regulation. 

(ii)  To  disseminate  material  applicable 
to  procurement  which  is  not  suitable  for 
insertion  in  this  regulation,  but  which 
may  have  the  effect  of  a  directive  to,  or 
be  of  importance  and  interest  to  its 
recipients;  and 

(iii)  To  supplement  this  regulation  as 
may  be  necessary  to  reduce  the  size  and 
frequency  of  issue  of  subsidiary 
Departmental  procurement  instructions. 

(3]  Unless  otherwise  indicated  in  the 
introductory  language  preceding  an 
item,  each  item  in  Defense  Acquisition 
Circulars  will  remain  in  effect  until 
specifically  canceled. 

(4)  Statements  in  Defense  Acquisition 
Circulars  to  the  effect  that  the  material 
published  therein  is  "effective  upon 
receipt"  or  upon  a  specified  date,  or  that 
changes  set  forth  in  the  circular  are  "to 
be  used  upon  receipt."  mean  that  any 
new  or  revised  clauses  or  forms 
included  in  the  circular  shall  be  included 
in  invitations  for  bids  and  requests  for 
proposal  issued  thereafter,  unless  a 
different  meaning  is  expressed  in  the 


circular.  However,  unless  otherwise 
provided  in  the  circular,  the  new  or 
revised  clauses  or  forms  need  not  be 
included  in  solicitations  already  in 
process  of  preparation  where  their 
inclusion  would  cause  an  undue  delay  in 
the  solicitation. 

(5)  As  a  convenience  to  the 
Departments  and  to  insure  early  and 
wide  dissemination,  selected  DoD  policy 
promulgations  of  general  interest  to 
contracting  activities  are  republished  as 
DAC  items.  Unless  otherwise  indicated, 
subsequent  cancellation  of  such  DAC 
items  is  not  to  be  construed  as 
cancellation  of  the  underlying  policy. 
Cancellation  of  such  policy  will 
normally  be  accomplished  by  separate 
and  specific  OSD  action. 


201.304    Agency  control  and  compliance 
procedures. 

(b)  (1)  The  Departments  and  their 
subordinate  organizations  shall  not 
issue  instructions  (including  directives, 
regulations,  policies,  or  procedures), 
contract  forms  or  contract  clauses 
implementing  or  supplementing  the  FAR 
or  this  regulation,  unless  permitted  by 
one  of  the  following  and  if  consistent 
with  (b)(2)  below:  '" 

(i)  Internal  procurement  management 
instructions,  such  as  designations  and 
delegations  of  authority,  assignments  of 
responsibilities;  work  flow  procedures, 
and  internal  reporting  requirements; 

(ii)  Any  special  contract  clause  of  a 
nonrepetitive  nature  designed 
specifically  to  accomplish  the  peculiar 
requirements  of  an  individual 
procurement,  provided  a  clause  relating 
to  the  subject  matter  is  not  set  forth  in 
the  FAR  or  this  regulation. 

(iii)  A  variation  of  any  contract  clause 
which  is  set  forth  in  the  FAR  or  this 
regulation  but  not  for  use  verbatim, 
provided  that  such  variation  is  not 
inconsistent  with  the  intent,  principle 
and  substance  of  the  FAR  or  DoD  FAR 
Supplement  clause  or  related  coverage 
of  the  subject  matter 

(iv)  Interim  instructions,  including 
service  test  of  new  techniques  or 
methods  of  procurement,  having  an 
effective  duration  not  exceeding  six 
months  (unless  approved  for  a  longer 
period  by  the  DAR  Council)  which  are 
essential: 

(A)  To  meet  current  operational 
needs,  provided  the  instructions  are 
submitted  prior  to  issuance  or 
immediately  thereafter  for  consideration 
by  the  DAR  Council:  or 

(B)  To  effect  greater  efficiency  m 
procurement  management,  provided  the 
instructions  authorized  are  submitteo 
for  approval  of  the  DAR^Council  prior  to 
issuance: 


(v)  Procurement  procedures 
specifically  identified  as  being  essential 
for  carrying  out  the  peculiar  needs  of 
specialized  commodity  areas  when 
authorized  by:  for  the  Army,  Deputy 
Assistant  Secretary  (Acquisition    Office 
of  the  Assistant  Secretary  of  the  Army 
(Research,  Development  and 
Acquisition):  for  the  Navy,  Office  of  the 
Assistant  Secretary  of  the  Navy 
(Shipbuilding  &  Logistics).  Director, 
Contracts  &  Business  Management;  for 
the  Air  Force,  Director  of  Contracting 
and  Manufacturing,  Office  of  the  Deputy 
Chief  of  Staff  (Research,  Development 
and  Acquisition);  for  the  Defense 
Logistics  Agency.  Executive  Director, 
Contracting,  or  the  Executive  Director 
for  Contract  Management;  for  the 
National  Security  Agency,  the  Director 
for  the  Defense  Communications 
Agency,  the  Director  for  the  Defense 
Nuclear  Agency,  the  Deputy  Director, 
Operations  and  Administration;  for  the 
Defense  Mapping  Agency,  the  Staff 
Director  of  Logistics:  and  notification  is 
given  to  the  DAR  Council  immediately 
upon  such  authorization  for  the  purpose 
of  determining  whether  such  procedures 
should  be  included  in  this  regulation,  or 
the  FAR; 

(vi)  Procurement  instructions 
specifically  identified  as  being  essential 
for  carrying  out  the  peculiar  needs  of 
overseas  commands  when  authorized  by 
the  cognizant  unified  commander  and 
notification  is  given  to  the  DAR  Council 
immediately  upon  such  authorization  for 
the  purpose  of  determining  whether  such 
instructions  should  be  included  in  this 
regulation  or  the  FAR; 

(vii)  Material  expressly  determined  by 
the  DAR  Council  to  be  inappropriate  for 
FAR  or  DoD  FAR  Supplement  coverage, 
but  appropriate  for  inclusion  in 
Departmental  publications. 

(2)  Instructions  issued  in  accordance 
with  FAR  1.304(a)  shall  not  contain 
material  which  unnecessarily 
duplicates,  is  inconsistent  with,  or 
increases  or  restricts  the  use  of,  any 
authority  contained  in  this  regulation  or 
the  FAR. 

(c)  Each  Department  shall  establish 
procedures  to  screen  all  instructions 
(including  directives,  regulations, 
policies  or  procedures),  contract  forms, 
and  contract  clauses  issued  pursuant  to 
FAR  1.304(a)  and  (b)  above  to  assure 
strict  compliance  with  this  paragraph, 
and  to  determine  if  the  subject  matter  is 
appropriate  for  inclusion  in  this 
regulation  or  the  FAR. 

201.371     USEUCOM  Supplement 

A  supplement,  entitled  USEUCOM 
Supplement,  is  applicable  to  all 
purchasing  offices  of  the  Department  of 
Defense  in  the  North  Atlantic- 


Mediterranean  area,  including  all  of 
Europe.  The  USEUCOM  Supplement  and 
changes  thereto  are  developed  by 
USEUCOM  and  concurred  in  by  the 
foinl  Acquisition  Coordinating  Board- 
Europe  representing  the  purchasing 
offices  in  that  area  and,  after  adoption 
and  approval  by  the  Defense 
Acquisition  Regulatory  Council,  are 
published  and  distributed  by  the 
Headquarters.  United  States  European 
Command,  as  an  integral  part  of  this 
Regulation.  In  addition.  Headquarters 
USEUCOM  publishes  Tabs  to  the 
USEUCOM  Supplement  which  contain 
source  and  informational  material  (such 
as  govemment-to-govemment 
agreements  and  tax  information)  and 
which  do  not  require  approval  by  the 
DAR  Council. 

Subpart  201.4— Deviations  From  ttie 
FAR 

201.402    Policy. 

(a)  The  FAR  and  the  DoD  FAR 
Supplement  are  not  intended  to  stifle  the 
development  of  new  techniques  or 
methods  of  procurement.  Innovation  to 
attain  desirable  objectives  will 
occasionally  necessitate  deviations  from 
this  regulation  and  the  FAR.  and  it  is  the 
responsibility  of  contracting  officers  to 
request  such  deviations  whenever  they 
are  required  in  the  best  interest  of  the 
Government.  For  the  purpose  of  this 
paragraph,  a  deviation  shall  be 
considered  to  be  any  of  the  following: 

(1)  When  a  contract  clause  is  set  forth 
in  the  FAR  or  DoD  FAR  Supplement  for 
use  verbatim,  use  of  a  contract  clause 
covering  the  same  subject  matter  which 
varies  from  the  FAR  or  DoD  FAR 
Supplement  coverage,  or  use  of  a 
collateral  provision  which  modifies 
either  the  clause  or  its  prescribed 
application  constitutes  a  deviation; 
however,  in  the  case  of  a  purchase  or 
contract  of  an  offshore  contracting 
activity  with  a  foreign  contractor  made 
outside  the  United  States,  its 
possessions,  or  Puerto  Rico,  such 
contract  clauses  may  (subject  to  the 
direction  of  authority  above  the  level  of 
the  contracting  officer)  be  modified  if  no 
change  in  intent,  principle,  or  substance 
is  made  (offshore  contracting  activities 
shall  keep  the  cognizant  unified 
commander  advised  of  significant 
deviations  effected  under  this 
subparagraph  (1)); 

(2)  When  a  contract  clause  is  set  forth 
in  the  FAR  or  this  regulation  but  not  for 
use  verbatim,  use  of  a  contract  clause 
covering  the  same  subject  matter  which 
is  inconsistent  with  the  intent,  principle 
and  substance  of  the  FAR  or  DoD  FAR 
Supplement  clause  or  related  coverage 
of  the  subject  matter; 


(3)  Omission  of  any  mandatory 
contract  clause: 

(4)  When  a  Standard,  DD,  or  other 
form  is  prescribed  by  the  FAR  or  a 
Department  of  Defense  Directive,  use  of 
any  other  form  for  the  same  purpose; 

(5)  Alteration  of  a  Standard.  DD.  or 
other  form  (other  than  Depai  Imental 
forms),  except  as  authorized  by  the  FAR. 
this  regulation,  or  a  Department  of 
Defense  Directive: 

(6)  When  limitations  are  imposed  in 
FAR,  this  regulation,  or  a  Department  of 
Defense  Directive,  upon  the  use  of  a 
contract  clause,  form,  procedure,  type  of 
contract,  or  any  other  procurement 
action,  including  but  not  limited  to  the 
making  or  amendment  of  a  contract,  or 
actions  taken  in  connection  with  the 
solicitation  of  bids  or  proposals,  award, 
administration  or  settlement  of 
contracts,  the  imposition  of  lesser  or 
greater  limitations; 

(7)  When  a  policy,  procedure,  method 
or  practice  of  conducting  procurement 
actions  of  any  kind  at  any  stage  of  the 
procurement  process  is  covered  by  the 
FAR  or  this  regulation,  any  policy, 
procedure,  method  or  practice  which  is 
inconsistent  with  that  set  forth; 

(8)  Issuance  of  any  instructions 
described  in  201.304  (including  an 
instruction  for  any  additional  contract 
clause,  form,  or  type,  or  additional 
procurement  policy,  procedure,  method 
of  practice,  not  covered  in  the  FAR,  this 
regulation  or  in  Department  of  Defense 
Directives)  unless  permitted  under 
201.304; 

(9)  A  contract  saving  clause  whereby 
the  parties  are  committed  to  a  contract 
modification  in  the  event  of  changes  in 
controlling  statutes  or  regulations  during 
the  term  of  the  contract.  Any  such 
saving  clause  shall  require  approval 
pursuant  to  201.404. 

(b)  Requests  for  approval  of  any 
deviation  from  the  FAR  or  this 
regulation  shall  be  forwarded  to  the 
approving  authority  through 
procurement  channels.  Each  submission 
shall  contain  as  a  minimum: 

(1)  Identification  of  the  FAR  or  DoD 
FAR  Supplement  requirement  from 
which  deviation  is  sought; 

(2}  A  full  description  of  the  deviation 
and  the  circumstances  in  which  it  will 
be  used; 

(3)  A  description  of  the  intended  effec. 
of  the  deviation: 

(4)  A  copy  of  any  pertinent  document, 
including  forms  or  clauses  and  the 
proposed  contractor's  request,  if  any; 

(5)  A  statement  of  the  period  of  time 
for  which  the  deviation  is  needed;  and 

(6)  Detailed  reasons  supporting  the 
request. 
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201.403    Individual  deviations. 

(a)  Except  where  elsewhere 
prohibited,  deviations  from  the  FAR  or 
this  supplement  or  a  Department  of 
Defense  Directive  which  affect  only  one 
contract  or  procurement  may  be  made  or 
authorized  in  accordance  with 
Departmental  procedures,  provided  such 
circumstances  justify  a  deviation,  and 
written  notice  of  such  deviation, 
describing  its  nature  and  the  basis  fur  its 
justiHcation.  is  furnished  to  each  of  the 
following: 

The  Deputy  Assistant  Secretary  of  Defense 
(Procurement).  OASD(A&L)  Attention: 
DAR  Council.  Washington.  DC  20301-3062 

The  Assistant  Secretary  of  the  Army  (RDA). 
Attn:  DAR  Council  Policy  Member— The 
Pentagon.  Washington.  DC  20310 

The  Assistant  Secretary  of  the  Navy  (SftL). 
Attn:  DARS  Staff.  Crystal  Plaza.  BIdg.  5. 
Washington.  DC  20360 

The  Director  of  Contracting  and 
Manufacturing  Policy.  Attn:  AF/RDC 
(DAR)— The  Pentagon.  Washington.  DC 
20330 

Executive  Directorate,  Contract  Management. 
Defense  Logistics  Agency.  Attn:  DLA- 
AA — Cameron  Station.  Alexandria.  VA 
22314 

Such  written  notice  shall  be  given  in 
advance  of  the  effective  date  of  such 
deviations  unless  exigency  of  the 
situation  requires  immediate  action. 

(b)  Examples  of  deviations  from 
certain  provisions  of  the  FAR  or  this 
regulation  not  permitted  under  (a) 
above,  although  affecting  only  one 
contract  or  procurement,  are: 

(1)  Provisions  required  by  statute  or 
executive  order: 

(2)  Subpart  227.4; 

(3)  Subpart  231.1; 

(4)  Subpart  231.2: 

(5)  Part  232  (except  232.7.  232.a  and 
the  Payment  clauses  in  232.1). 

/       201.404    Class  deviations. 

Except  as  authorized  in  201.403, 
deviations  from  this  supplement  or  a 
Department  of  Defense  Directive  will 
not  be  effected  unless  approved  in 
advance  by  the  Assistant  Secretary  of 
Defense  (Acquisition  and  Logistics) 
(ASD(A&L));  provided,  however  that 
unanimous  approval  by  the  members  of 
the  DAR  Council  will  constitute 
approval  of  the  ASD(A&L)  of  ail  matters 
except  those  involving  major  policy. 
Written  requests  for  such  approval  will 
be  submitted  to  the  ASD(A&L)  through 
the  DAR  Council  as  far  in  advance  as 
exigencies  of  the  situation  will  permit. 

201.405    Deviations  pertaining  to  treaties 
and  executive  agreements. 

(b)  and  (c)  Notwithstanding  201.403 
and  201.404.  deviations  from  the  FAR  or 
this  supplement  that  are  required  in 
order  to  comply  with  a  treaty  or 


executive  agreement  to  which  the 
United  States  is  a  party  arc  authorized 
in  accordance  with  FAR  1.405(b)  and  (c). 

(d)  A  copy  of  the  text  of  any  deviation 
authorized  under  FAR  1.405(b)  or  (c) 
shall  be  submitted  to  the  DAR  Council. 

(e)  If  a  deviation  required  to  comply 
with  a  treaty  or  an  executive  agreement 
is  not  authorized  by  FAR  1.405  (b)  or  (c), 
the  request  for  deviation  shall  be 
submitted  to  the  DAR  Council  for 
consideration. 

Subpart  201.6 — Contracting  Authority 
and  Responsibilities 

20 1 .60 1  Responsibility  of  each 
contracting  activity. 

Except  as  otherwise  prescribed  by 
procedures  of  each  respective 
Department,  the  Head  of  a  Contracting 
Activity  is  responsible  for  acquisitions 
under  or  assigned  to  that  activity. 

201.602  Authority  of  contracting  officers. 

201.602-1     Authority. 

(a)  Contracting  officers  at  contracting 
offices  are  authorized  to  enter  into 
contracts  for  supplies  or  services  on 
behalf  of  the  Government,  and  in  the 
name  of  The  United  States  of  America, 
by  sealed  bidding,  by  negotiation,  or  by 
coordinated  or  interdepartmental 
acquisition:  and.  when  authorized  under 
FAR  Part  42,  to  administer  such 
contracts.  This  authority  is  subject  to 
the  requirements,  consistent  with  this 
supplement  and  the  FAR.  imposed  by 
the  appointing  authority.  Contracting 
officers  at  contract  administration 
offices  are.  except  as  provided  in  FAR 
Part  42.  authorized  to  perform  the 
applicable  contract  administration 
functions  and  to  perform  additional 
acquisition  functions  when  delegated  by 
the  contracting  office. 

(b)  Business  clearances  or  approvals 
shall  be  obtained  as  prescribed  by 
applicable  departmental  procedures. 

201.603-3    Appointment 

Certificates  of  Appointment  which 
were  issued  under  the  purview  of  the 
Armed  Services  Procurement  Regulation 
and  its  successor,  the  Defense 
Acquisition  Regulation,  will  have  the 
same  effect  as  if  they  had  been  issued 
under  the  Federal  Acquisition 
Regulation. 

201.670    Ratification  of  unauthorized 
commttnwnts. 

201.670-1    Authority. 

Only  contracting  officers  acting  within 
the  scope  of  their  authority  (see  FAR 
1.602)  may  enter  Into  contracts  on  behalf 
of  the  Government.  Subject  to  the 
limitations  in  201.670-4  below,  the  Head 


of  the  Contracting  Activity  may  ratify  an 
unauthorized  commitment,  provided: 

(a)  The  Government  has  obtained  a 
benefit  resulting  from  the  unauthorized 
commitment; 

(b)  The  Head  of  the  Contracting 
Activity  could  have  granted  authority  to 
enter  into  the  commitment  at  the  time  it 
was  made  and  still  has  the  power  to  do 
so;  and 

(c)  The  resulting  contract  would 
otherwise  have  been  proper  if  made  by 
an  authorized  contracting  officer. 

201.670-2    Definitions. 

"Ratification."  as  used  in  this  section, 
means  the  act  of  approving  an 
unauthorized  commitment.  I)y  an  official 
who  has  the  authority  to  do  so.  for  the 
purpose  of  paying  for  supplies  or 
services  provided  to  the  Government  as 
a  result  of  the  unauthorized 
commitment. 

"Unauthorized  commitment,"  as  used 
in  this  section,  means  an  agreement  that 
is  not  binding  solely  because  the 
Government  representative  who  made  it 
lacked  the  authority  to  enter  into  a 
contract  on  behalf  of  the  Government. 

201.670-3    Procedures. 

(a)  The  authority  of  201.670-1  above 
may  be  delegated  in  accordance  with 
Departmental  procedures,  provided,  that 
in  no  case  shall  this  authority  be 
delegated  below  the  Chief  of  the 
Contracting  Office. 

(b)  DoD  components  shall  process 
unauthorized  commitments  using  the 
ratification  authority  set  forth  herein  in 
lieu  of  referral  of  such  actions  to  the 
General  Accounting  Office  for  resolution 
as  "quantum  meruit/quantum  valebat" 
claims. 

201.670-4    Umitations  on  exercise  of 
authority. 

The  authority  in  201.670-1  above  may 
be  exercised  only  where — 

(a)  Supplies  or  services  have  been 
provided  to  and  accepted  by  the 
Government; 

(b)  The  contracting  officer  determines 
the  price  to  be  fair  and  reasonable; 

(c)  The  contracting  officer 
recommends  payment  and  legal  counsel 
concurs  in  the  recommendation; 

(d)  Funds  are  available  and  were 
available  at  the  time  the  unauthorized 
commitment  was  made; 

(e)  Administrative  settlement  of  the 
unauthorized  commitment  would  not 
involve  a  claim  subject  to  resolution 
under  the  Contract  Disputes  Act  of  1978. 

201.670-5    Nonratifiatile  commitments. 

Cases  that  are  not  ratifiable  under  this 
section  may  be  subject  to  resolution  as 
recommended  by  the  General 
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Accounting  Office  under  its  claim 
procedure  (4  GAO  5.1).  or  as  authorized 
by  FAR  Part  50.  Legal  advice  should  be 
obtained  in  these  cases. 

Subpart  201.7— Determinations  and 
Findings 

201.702    General. 

(a)  As  an  example  of  reasonable 
variations  in  estimated  quantities,  if  at 
the  time  a  D&F  is  submitted  for 
approval,  historical  evidence  indicates 
the  possibility  of  increased  quantities, 
e.g.,  requirements  of  other  Departments, 
and  Military  Assistance  Program 
requirements,  the  supporting  data  and 
the  D&F  may  provide  for  limited 
additional  quantities.  Similarly,  a 
provision  may  be  included  authorizing 
increased  quantities  if  the  acquisition 
process  reveals  that  additional 
quantities  can  be  acquired  under  the 
approved  program  and  within  available 
funds. 

201.704    Content. 

Additional  guidance  to  that  contained 
in  FAR  1.704  for  the  preparation  of  a 
D&F  is  set  forth  with  the  appropriate 
subject  matter.  Where  a  format  for  a 
D&F  is  set  forth  with  the  appropriate 
subject  matter,  the  D&F  should  conform 
generally  to  that  format. 

201.707    Signatory  authority. 

The  Agency  Head  may  make  any  of 
the  determinations,  and  written  findings 
in  support  thereof,  that  may  be  made  by 
the  head  of  any  contracting  activity 
signing  as  a  chief  officer  responsible  for 
contracting  or  by  a  contracting  officer. 
Determinations,  and  findings  in  support 
thereof,  not  required  to  be  made  by 
higher  authority  may  be  made  by  the 
head  of  a  contracting  activity  signing  as 
chief  officer  responsible  for  contracting. 

PART  202— DEFINITIONS  OF  WORDS 
AND  TERMS 

Authority:  5  U.S.C.  301.  10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

Subpart  202.1 — Definitions 

20^101     Definitions.  ' 

"Department  of  Defense"  means  the 
Office  of  the  Secretary  of  Defense  and 
the  Military  Departments. 

"Department"  or  "Military 
Department"  includes  the  Department  of 
the  Army,  the  Department  of  the  Navy, 
the  Department  of  the  Air  Force,  the 
Defense  Logistics  Agency,  the  Defense 
Communications  Agency,  the  Defense 
Mapping  Agency,  the  Defense  Nuclear 
Agency,  and  the  National  Security 
Agency. 


"Head  of  the  Agency"  means  the 
Secretary  of  Defense,  the  Assistant 
Secretary  of  Defense  (Acquisition  and 
Logistics),  the  Secretary,  Under 
Secretary  or  any  Assistant  Secretary  of 
the  Army.  Navy  and  Air  Force,  and  the 
Director  and  Deputy  Director  of  Defense 
agencies,  except  to  the  extent  that  any 
law  or  executive  order  limits  the 
exercise  of  authority  to  specific 
individuals  at  the  Secretarial  level.  In 
the  latter  situation,  the  Assistant 
Secretary  of  Defense  (Acquisition  and 
Logistics),  unless  specifically  restricted 
to  the  Secretary  of  Defense,  shall 
exercise  the  authority  for  Defense 
agencies. 

"Senior  Procurement  Executive" 
means  for  the: 

Department  of  Defense,  Deputy 
Secretary  of  Defense; 

Army.  The  Assistant  Secretary  of  the 
Army  (Research.  Development  and 
Acquisition); 

Navy,  The  Assistant  Secretary  of  the 
Navy  (Shipbuilding  and  Logistics); 

Air  Force,  The  Assistant  Secretary  of 
the  Air  Force  (Research,  Development 
and  Logistics); 

Defense  Logistics  Agency,  the  Deputy 
Director  (Acquisition  Management); 

Defense  Communications  Agency, 
The  Director,  Defense  Communications 
Agency; 

Defense  Mapping  Agency,  The 
Director  of  Acquisition; 

Defense  Nuclear  Agency.  The 
Director,  Acquisition  Management;  and 

National  Security  Agency,  The  Deputy 
Director,  National  Security  Agency. 

(a)  Contracting  Activities  include: 

For  the  Army: 

Office  of  the  Assistant  Chief  of  Staff 
for  Information  Management; 

Office  of  the  Director.  Contracting  and 
Production.  ODCSLOG; 

Office  of  the  Deputy  Chief  of  Staff  for 
Procurement  and  Production, 
Headquarters.  U.S.  Army  Materiel 
Command; 

U.S.  Army  Armament  Munitions  and 
Chemical  Command; 

U.S.  Army  Missile  Command; 

U.S.  Army  Electronics  Research  and 
Development  Command; 

U.S.  Army  Communications- 
Electronics  Command; 

U.S.  Army  Troop  Support  Agency: 

U.S.  Army  Troop  Support  Command; 

U.S.  Army  Tank-Automotive 
Command: 

U.S.  Army  Aviation  Systems 
Command; 

U.S.  Army  Training  and  Doctrine 
Command; 

U.S.  Army  Test  and  Evaluation 
Command; 

U.S.  Army  Forces  Command: 


U.S.  Army  Health  Services  Command: 

Military  District  of  Washington.  U.S. 
Army; 

U.S.  Army.  Europe: 

National  Guard  Bureau: 

Office  of  the  Chief  of  Engineers; 

U.S.  Army  Information  Systems 
Command: 

U.S.  Army  Medical  Research  and 
Development  Command; 

U.S.  Army  Western  Command; 

Military  Traffic  Management 
Command: 

U.S.  Army  Strategic  Defense 
Command;  1 

Eighth  U.S.  Army; 

U.S.  Army  Depot  Systems  Command; 
and 

U:S.  Army  Intelligence  and  Security 
Command. 

For  the  Navy: 

Office  of  Acquisition  and  Contract 
Policy,  Office  of  the  Assistant  Secretary 
of  the  Navy.  Shipbuilding  and  Logistics; 

Director,  Contracts  and  Business 
Management: 

Naval  Air  Systems  Command; 

Naval  Data  Automation  Command; 

Naval  Electronic  Systems  Command: 

Naval  Facilities  Engineering 
Command: 

Naval  Sea  Systems  Command; 

Naval  Supply  Systems  Command: 

Office  of  Naval  Research; 

Navy  Aviation  Supply  Office; 

Military  Sealift  Command; 

Strategic  Systems  Project  Office; 

Ships  Parts  Control  Center; 

Headquarters,  United  States  Marine 
Corps;  and 

Installations  and  Logistics 
Department,  Headquarters.  U.S.  Marine 
Corps. 

For  the  Aif-Force: 
HQ  USAF,  Director  of  Contracting 
and  Manufacturing  Policy; 
Air  Force  Logistics  Command; 
Air  Force  Systems  Command; 
Strategic  Air  Command: 
Tactical  Air  Command; 
Air  Force  Communications  Command: 
Military  Airlift  Command; 
Air  Training  Command; 
Pacific  Air  Forces; 
United  States  Air  Forces  In  Europe; 
Alaskan  Air  Command;  and 
Space  Command. 

For  the  Defense  Logistics  Agency: 
Office  of  the  Executive  Director. 

Contract  Management; 
Office  of  the  Executive  Director, 

Contracting; 
Defense  Supply  Centers;  and 
Defense  Personnel  Support  Center. 

For  the  Defense  Communications 
Agency: 
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Headquarters.  Defense 
Communications  Agency:  and 

Defense  Commercial  Communications 
Office. 

For  Defense  Mapping  Agency: 
Headquarters.  Defense  Mapping 
Agency,  Logistics  Office. 

For  the  Defense  Nuclear  Agency: 
Headquarters.  Defense  Nuclear 
Agency. 

For  the  National  Security  Agency: 
Headquarters.  National  Security 
Agency. 

For  the  Defense  Supply  Service — 
Washington: 

Director.  Defense  Supply  Service — 
Washington. 

(b)  "Contracting  activity"  also 
includes  any  other  contracting  activity 
hereafter  established.  The  number  and 
designation  of  particular  contracting 
activities  of  any  Military  Department 
may  be  changed  by  directive  of  the 
Secretary. 

PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Aulhorily:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301 

203.000    Scope  of  part 

Reports  of  suspected  criminal 
conduct,  noncompetitive  practices, 
kickbacks,  and  other  procurement 
irregularities  shall  be  made  by  each 
Department  in  accordance  with 
procedures  set  forth  in  209.472  and 
Departmental  procedures.  Such  reports 
are  specified  by  203.103-2.  203.203. 
203.301.  203.409.  and  203.502  of  this  Part. 

Subpart  203.1— Safeguards 
203b  101     Standards  of  conduct. 

203.101-3    Agency  regulations. 

The  applicable  Department  of  Defense 
directive  on  Standards  of  Conduct  is 
DODD  5500.7.  See  AR  600-50  for  the 
Army:  SECNAV  Instr.  5370.2G  of  4 
August  1977.  for  the  Navy;  AFR  30-30, 
for  the  Air  Force;  DLAR  5500.1,  for  the 
Defense  Logistics  Agency;  DCA  Inst. 
220-50-1.  for  the  Defense 
Communications  Agency;  DNA  Inst. 
5500.7A.  for  the  Defense  Nuclear 
Agency:  and  DMA  Inst.  5500.1.  for  the 
Defense  Mapping  Agency. 

203.103    Independent  pricing. 

203.103-2    Evaluating  the  certification. 

(b)  (3)  Whenever  an  offer  is  rejected 
under  FAR  3.103-2(b)  (1)  or  (2).  or  the 
certificate  is  suspected  of  being  false, 
the  matter  shall  be  reported  in 


accordance  with  203.000  as  well  as 
being  reported  to  the  Attorney  General 
in  accordance  with  FAR  3.303. 

Subpart  203.2— Contractor  Gratuities 
to  Government  Personnel 

203.203  Reporting  suspected  violations  of 
the  Gratuities  clause. 

Suspected  violations  of  the  Gratuities 
clause  shall  be  reported  in  accordance 
with  203.000  and  Departmental 
procedures. 

203.204  Treatment  of  violations. 

Procedural  requirements  for  hearings 
under  the  Gratuities  clause  are  set  out  in 
Appendix  D. 

Subpart  203.3— Reports  of  Suspected 
Antitrust  Violations 

203.301    General. 

(b)  Suspected  antitrust  violations  shall 
be  reported  in  accordance  with  203.000 
and  Departmental  procedures. 

Subpart  203.4— Contingent  Fees 

203.409  Misrepresentations  or  violations 
of  ttte  convenant  against  contingent  fees. 

(b)  When  the  chief  of  the  contracting 
office  has  reviewed  the  facts  and  found 
evidence  or  basis  for  suspicion  of  fraud 
or  other  criminal  conduct,  the  matter 
shall  be  reported  in  accordance  with 
203.000  and  Departmental  procedures. 

203.410  Records. 

Where  the  receipt  of  a  new  Standard 
Form  119  makes  previously  received 
information  obsolete,  the  obsolete 
information  may  be  destroyed  if  its 
retention  is  no  longer  needed  for 
enforcement  purposes. 

Subpart  203.5 — Ottier  Improper 
Business  Practices 

203.502    Subcontractor  kickbacks. 

Suspected  violations  of  the  Anti- 
Kickback  Act  shall  be  reported  in 
accordance  with  203.000  and 
Departmental  procedures.  '  "^ 

203.570    Implied  endorsement  by  military 
resale  activities. 

The  contracting  officer  shall  include 
the  clause  at  252.203-7000  in  all 
solicitations  and  contracts  for  supplies 
purchased  for  resale  to  preclude  any 
implied  endorsement  by  military  resale 
activities  of  commercially  advertised 
products. 

PART  204— ADMINISTRATIVE 
MATTERS 

Authority:  5  U.S.C  3OT.  10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 


Subpart  204.1 — Contract  Execution 

204. 1 70    Contracting  Officer  or  Point  of 
Contact  Telephone  Number. 

The  name  and  telephone  number  of 
the  contracting  officer  or  point  of 
contact  at  the  office  awarding  the 
contract  shall  be  identified  in  the 
contract.  The  name  and  telephone 
number  of  the  contracting  officer  or 
point  of  contact  at  the  office  which 
issues  a  modification  shall  be  identified 
in  the  modification. 

Subpart  204.2— Contract  Distribution 

204.201    Procedures. 

(e)  One  copy  of  each  of  the  following 
type  contracts  and  of  each  modification 
thereto  shall  be  distributed  to  the 
appropriate  Defense  Contract  Audit 
Agency  (DCAA)  field  audit  office  (listed 
in  the  DCAA  Directory — Headquarters 
and  Field  Offices): 

(1)  Cost  reimbursement 

(2)  Time-and-mulerials 

(3)  Labor-hour 

(4)  Fixed  price  contracts  with 
provisions  for  redetermination, 
incentives,  economic  price  adjustment, 
or  cost  allowability 

(5)  Any  other  contract  which  requires 
audit  service.  (If  there  is  a  question  as  to 
the  appropriate  DCAA  field  audit  office, 
contracting  officers  may  request  the 
assistance  of  the  DCAA  procurement 
liaison  auditor  or  the  nearest  DCAA 
field  audit  office.) 

(f)  Two  copies  shall  be  distributed 
directly  to  the  contract  administration 
office  cognizant  of  each  manufacturing 
location  where  contract  administration 
services  will  be  required  (see  DoD 
Directory  of  Contract  Administration 
Services  Components  4105.59H).  when 
administration  of  the  contract  is 
performed  at  other  than  the  place  of 
manufacture. 

204.202    OoD  distribution  requirements. 

(a)  The  contracting  officer  executing  a 
contract  or  modification  is  responsible 
for  complete  distribution  of  the 
document. 

(b)  Except  as  provided  in  this 
paragraph  and  FAR  4.201(a),  the 
procuring  contracting  officer  shall 
maintain  the  original  executed 
procurement  document  in  the  official 
contract  file.  The  original  of  each 
modification  executed  by  the  ACO  or 
TCO  shall  be  provided  to  the  PCO. 
Unless  otherwise  directed  by  the 
Department  concerned,  the  original 
executed  copies  of  orders  under  Basic 
Ordering  Agreements  and  the  original 
executed  provisioning  orders  shall  be 
maintained  by  the  office  issuing  the 
orders. 
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(c)  In  addition  to  the  distribution  in 
FAR  4.201,  copies  of  contracts  (including 
agreements)  shall  be  distributed  as 
specified  below: 

(1)  Four  copies  to  the  contract 
administration  office  (distribution  shall 
he;  effected  simultaneously  with  the 
copy  furnished  under  FAR  4.201(b)): 

(2)  One  copy  to  each  consignee 
indicated  in  the  contract  (a 
transshipping  terminal  is  not  a 
consignee); 

(3)  One  copy  to  the  appropriate 
transportation  office  when  required  by 
FAR  42.1402.  and  additional  copies  as 
required  by  Departmental  regulations: 

(4)  Ten  copies  to  the  MIPR  initiating 
activity  in  the  case  of  coordinated 
procurement; 

(5)  One  copy  to  the  CAO  ADP  point, 
except  when  the  DoDAAD  code  (see 
DoD  Directory  4105.59H)  is  the  same  as 
that  of  either  the  CAO  or  payment 
office. 

(d)  When  a  payment  office  is  added 
to,  or  changed  under,  an  existing 
contract  by  modification,  a  copy  of  the 
basic  contract  and  all  modifications 
thereto  shall  be  furnished  to  the  added/ 
new  payment  office.  A  copy  of  the 
modification  affecting  such  addition  or 
change  shall  also  be  furnished  to  the 
original  or  losing  payment  office.  When 
a  contract  administration  office,  an 
accounting  office  and  finance  office 
(funding  office),  a  consignee  or  other 
activity  is  added  by  a  modification,  the 
contracting  officer  shall  determine  the 
extent  to  which  each  activity  is 
concerned  with  the  basic  contract  and 
modifications  and  make  distribution 
accordingly. 

(e)  Distribution  of  modifications 
issued  pursuant  to  204.70O4-3(a)(2)(B) 
and  204.7004-4(b)(2)  may  be  limited  to 
the  following:  , 

(1)  Contractor 

(2)  Receiving  Activity; 

(3)  Contract  Administration  Office; 

(4)  Payment  Office; 

(5)  CAO  ADP  point  in  accordance 
with  (c)(5)  above. 

(0  Distribution  of  overhead  rate 
agreements  may  be  limited  to  the 
contractor  and  the  executing  contracting 
officer. 

(g)  Distribution  of  contract 
modifications  generated  by  mechanical 
means  (computer  program)  may  be 
limited  to  the  following: 

(1)  Contractor,  one  copy; 

(2)  CAO.  one  copy; 

(3)  New  Payment  Office,  one  copy; 

(4)  PCO,  one  copy; 

(5)  Funding  Activities,  one  copy  to 
each. 


Subpart  204.6 — Contract  Reporting 
204.670-1     Scope. 

This  section  prescribes  uniform 
reports  which  are  required  to  be 
prepared  by  purchasing  and  contract 
administration  offices  in  order  to  meet 
the  requirements  of  the  Federal 
Procurement  Data  System  and  provide 
management  with  necessary  information 
to  help  formulate,  change  or  measure  the 
effectiveness  of  acquisition  policy. 

204.670-2    Definitions. 

As  used  in  204.671  and  204.672.  the 
following  terms  have  the  meanings 
stated  below. 

"Contract  Administration  Office" 
means  the  office  which  awards  or 
executes  a  contracting  action  as  defined 
below  when  such  action  is 
accomplished  by  an  ACO  on  behalf  of 
the  Contracting  Officer  who  assigned 
contract  administration  responsibility  to 
that  office,  including  actions  taken  by  a 
TCO  relating  to  the  settlement  of 
terminated  contracts. 

"Contracting  Action"  means  any 
written  action  obligating  or  deobligating 
funds  in  connection  with  the  purchasing, 
renting,  leasing,  or  otherwise  obtaining 
supplies,  services,  or  construction.  The 
term  includes:  preliminary  contractual 
instruments;  letter  contracts;  definitive 
contracts,  including  notices  of  award: 
purchase  orders:  BPA  calls:  imprest  fund 
purchases;  SF  44  purchases;  job  orders; 
task  orders;  delivery  orders;  contingency 
orders;  administrative  notices; 
communication  services  authorizations 
(CSA's);  production  lists;  priced 
exhibits;  other  orders  against  existing 
contracts;  and  contract  modifications 
such  as  change  orders  or  agreements, 
supplemental  agreements,  funding 
changes,  option  exercises,  and  notices  of 
termination  or  cancellation. 

"Contracting  Office"  means  any  office 
which  awards  or  executes  a  contracting 
action  when  that  action  is  accomplished 
by  the  Contracting  Officer.  Included  in 
the  term  are  activities  which  place 
orders  under  DoD  contracts,  under 
another  agency  contract,  or  under  GSA 
Federal  Supply  Schedule,  when  such 
action  is  not  taken  in  conjunction  with 
an  assigned  contract  administration 
responsibility. 

204.670-3    DUNS  number. 

Contracting  Officers  shall  insert  in 
solicitations  exceeding  the  small 
purchase  limit  the  provision  at  252.204- 
7004  to  request  the  offeror  to  supply  his 
Data  Universal  Numbering  System 
(DUNS)  Number., 


204.670-4    Distribution  of  defense 
sutKontracts  placed  overseas. 

To  assist  DoD  monitoring  of  arms 
cooperation  agreements  with  friendly 
governments,  the  clause  at  252.204-7005 
shall  be  inserted  in  any  contract  in 
excess  of  $500,000.  or  when  any 
modification  increases  the  amount  of  a 
contract  to  more  than  $500,000.  In  the 
latter  case,  the  reporting  requirement 
will  not  be  retroactive  to  require  the 
reporting  of  subcontracts  awarded  prior 
to  the  modification.  This  clause  shall  not 
be  inserted  in  contracts  for  ores,  natural 
gas,  utilities,  petroleum  products  and 
crudes,  timber  (logs)  and  subsistence. 

204.671    :ndlvtdual  Contracting  Action 
Report  (DO  Form  350). 

204.671-1    Scope. 

This  section  prescribes  the  reporting 
on  DD  Form  350  of  individual 
contracting  actions  in  excess  of  $25,000. 
This  reporting  requirement  has  been 
assigned  Report  Control  Symbol:  DD- 
DR&E(M)  1014. 

204.671-2    Purpose. 

The  DD  Form  350  is  used  to  collect 
data  on  contract  placement  statistics 
within  DoD.  The  data  gathered  by 
means  of  the  DD  Form  350  are  used  for 
reporting  the  size  and  distribution  of 
DoD  contracting  actions;  types  of 
contracts  used;  methods  used  in 
contracting;  numbers  and  amount  of 
contracts  placed  with  categories  of 
contractors  such  as  small,  small 
disadvantaged,  and  women-owned 
small  business  concerns;  the  extent  of 
competition  achieved;  and  other 
essential  facts  about  contract  actions 
over  $25,000  written  by  DoD.  In  many 
respects,  the  data  summarized  from  the 
DD  Form  350  are  used  to  measure  the 
e^ciency  and  adequacy  of  the  way  in 
which  the  DoD  acquisition  program  is 
executed.  The  data  serve  as  the  basis 
for  internal  DoD  reports  as  well  as 
reports  to  other  departments  of  the 
executive  branch.  Congress,  GAO,  etc. 
They  frequently  provide  a  basis  for  new 
or  revised  acquisition  policies. 
Therefore,  it  is  most  important  that 
accurate  and  complete  data  be  reported 
in  a  timely  manner  through  the  DD  Form 
350. 

204.671-3    Applicability  and  coverage. 

(a)  DD  Form  350  consists  of  6  parts. 
Part  A  identifies  the  report  and  the 
reporting  activity.  Part  B  identifies  the 
transaction:  contract  number, 
contractor,  dollars,  product,  etc.  Part  C 
gathers  data  concerning  contracting 
procedures  and  methodology.  Part  D 
gathers  data  relating  to  the  placement  of 
the  contract  and  to  several  statutory 
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requirements  relating  to  DoO 
acquisition?.  Part  E  is  set  aside  for 
departmental  or  higher  authority  us& 
Part  F  idenUries  the  cognizant  reporting 
offidaL 

(b)  DO  Form  350  shall  be  prepared 
(typewritten  or  machine  produced 
equivalent)  for  each  contracting  action 
obligating  or  deobligaling  mure  than 
$25,000  which  IS  executed  by  a 
Component  of  the  Department  of 
Defense  except  as  indicated  in  (d) 
below.  At  the  option  of  the  headquarters 
of  the  Departments,  contracting  offices 
may  submit  an  automated  record  in  lieu 
of  a  DD  Form  350:  Provided  that  the 
contract  file  reflects  such  information  on 
a  separate  worksheet  or  printout  for 
each  individual  contracting  action  in 
excess  of  $25,000. 

(c)  Multiple  reports  are  required  for  a 
single  action  when  both  the  Foreign 
Military  Sales  Program  and  other 
programs  are  involved  (see  204.671- 
5(b)(12)].  Multiple  reports  may  be 
required  if  more  than  one  type  of 
contract  is  involved  (see  204.671- 
5(c)(6)(ii)). 

(d)  DD  Form  350  shall  not  be  prepared 
for  the  following  contracting  actions: 

(1)  Transactions  which  cite 
nonappropriated  funds,  such  as  funds 
belonging  to  the  Army  and  Air  Force 
Exchange  Service.  Funds  held  in  trust 
accounts  for  foreign  governments  shall 
be  treated  as  appropriated  funds. 

(2)  Transactions  for  leased 
communications  placed  by  the  Defense 
Communications  Agency.  Defense 
Commercial  Communications  Office 
(DECCO). 

(3)  Transactions  for  purchase  of  land, 
or  rental  or  lease  of  real  property. 

(4)  Orders  from  GSA  Stock  and  the 
GSA  Consolidated  Purchase  Program. 

(5)  Transactions  which  involve 
Government  bills  of  lading  or 
transportation  requests. 

(6)  Grants  for  basic  research  with 
educational  institutions  and  other 
nonprofit  organizations. 

(7)  Orders  placed  against  indefinite 
delivery  type  contracts  entered  into  by 
the  Defense  Fuel  Supply  Center,  the 
Defense  General  Supply  Center  (for 
petroleum  and  petroleum  products),  and 
the  Mihtary  Sealift  Command.  The 
estimated  value  of  the  orders  to  be 
placed  in  each  fiscal  year  against  each 
Military  Sealift  Command  contract  shall 
be  reported  on  a  separate  DD  Form  350 
in  the  appropriate  fiscal  year.  The  total 
estimated  value  of  the  orders  to  be 
placed  against  each  Defense  Fuel 
Supply  Center  contract,  and  each 
Defense  General  Supply  Center  contract 
for  petroleum  and  petroleum  products. 

V  shall  be  reported  at  the  time  of  contract 
award. 


(B)  Awards  to  individuals  in  support 
of  dependent  schools,  e.g..  principals 
and  teachers.  These  transactions  shall 
l>e  consolidated  monthly  and  the 
cumulative  dollar  amount  reported  on  a 
single  DD  Form  350. 

(9)  Military  Airiift  Command  awards 
for  international  airlift  services.  These 
actions  shall  be  reported  at  the  end  of 
each  operating  month  by  the  issuance  of 
one  master  00  Form  350  for  each  ah-lift 
contract. 

(10)  Orders  placed  by  the  Services  for 
resale  items  in  excess  of  $25,000  against 
brand  name  contracts  entered  into  by 
the  Defense  Logistics  Agency  and 
published  in  Supply  Bulletin  Series  10- 
500.  Orders  under  each  such  contract 
shall  be  consolidated  monthly  by  the 
Services  and  cumulative  dollar  amounts 
reported  on  a  single  DD  Form  350  in 
accordance  with  departmental 
regulations.  DLA  activities  shall  submit 
individual  rather  than  consolidated 
reports. 

(11)  Vouchers  processed  by  the  U.S. 
Army  Contracting  Agency,  Europe 
(USACAE).  for  the  purchase  of  utilities 
from  municipalities,  such  as  gas. 
electricity,  water,  sewage,  steam,  snow 
removal,  and  garbage  collection.  These 
transactions  shall  be  consolidated 
monthly  and  the  cumulative  dollar 
amount  reported  on  a  separate  DD  Form 
350  in  accordance  with  departmental 
regulations. 

204.671-4    Due  data  and  distributioo. 

(a)  The  signed  original  of  each  DD 
Form  350  shall  be  forwarded  by  the 
contracting  office  within  3  working  days 
after  the  date  on  which  the  dollars  were 
actually  obligated  or  deobligated  by  the 
contracting  office,  with  the  following 
exceptions: 

(1)  For  those  Defense  Fuel  Supply 
Center  major  petroleum  acquisitions 
which  result  in  multiple  awards,  the 
signed  original  of  the  DD  Form  350  shall 
be  forwarded  within  10  working  days. 

(2)  For  actions  executed  in  the  month 
of  September  only,  prescribed  due  dates 
may  be  extended  10  calendar  days  for 
the  forwarding  of  reports  in  order  to 
assure  complete  coverage  of  all 
contracting  actions  occurring  in  the 
fiscal  year  at  the  option  of  the  activity 
set  forth  in  204.671-4{d)  below. 

(b)  Corrected  reports  shall  be 
distributed  in  exactly  the  same  manner 
as  original  reports. 

(c)  DD  Forms  350  shall  be  submitted 
as  unclassified  documents.  If  necessary, 
the  commodity  description  (Item  B8B) 
may  be  omitted  and  the  word 
"classified"  inserted  in  lieu  thereof  In 
addition,  enter  9999  in  Block  B8A  and 
zeros  (000)  in  Blocks  B8B  and  B8C. 
Should  further  modification  of  coding  of 


items  on  DD  Form  350  be  deemed 
necessary  for  security  classification 
pirrposes,  the  appropriate  departmental 
offices  identified  in  (d)  below  shall  be 
contacted  for  special  instructions. 

(d)  Distribution  of  DD  Form  350  shall 
Ih>  as  follows: 

(1)  Army  contracting  offices  (including 
Corps  of  Engineers  Civil  Works)  to 
HQDA(JDHQ-SV-W-P).  Washington. 
DC  20310-0800. 

(2)  [Re,served| 

(3)  Navy  contracting  offices  as 
directed  by  COMNAVSUP(SUP-024). 

(4)  Air  Force  contracting  offices  as 
directed  by  HQ  USAF. 

(5)  Defense  Logistics  Agency 
contracting  offices  as  directed  by  IfQ 
DIJV. 

(6)  All  other  contracting  offices  of  the 
Department  of  Defense  shall  forward  the 
signed  originals  to  HQDA(JDUQ-SV- 
W-P).  Washington.  DC  20310-()WX). 

(e)  Contracting  offices  shall  prepare 
UD  Form  350  for  contracting  actions  in 
excess  ofS2S,0O0  which  are  reportable 
in  accordance  with  204.671-3  and  are 
accomplished  by  contract 
administration  offices.  To  facilitate  such 
reporting,  the  AGO  or  TCO.  within  one 
working  day  after  the  action  date,  shall 
transmit  to  the  contracting  office  on 
whose  behalf  the  action  was  taken  a 
copy  of  the  contractual  instrument 
clearly  annotated  in  the  heading  in  large 
block  letters  as  the  "DD  FORM  350 
REPORTING  COPY."  The  contracting 
office  shall  prepare  and  submit  the  DO 
Form  350  within  3  working  days  after 
the  receipt  of  this  "REPORTING  COPY." 

204.671-S    Instructions  for  completion  ol 
DD  Form  350. 

(a)  Part  A  ofDD  Form  350— [\]  Item 
Al.  Type  of  report,  (i)  If  this  is  an 
original  report,  enter  code  zero  in  Item 
Al  and  complete  sections  A  through  F 
as  appropriate. 

(ii)  If  it  is  necessary  to  cancel  a 
previously  submitted  report  in  its 
entirety,  i.e..  the  report  should  not  have 
been  submitted,  then  enter  Code  1  in 
Item  Al  and  complete  Items  A2.  A3,  and 
Bl  only. 

(iii)  To  change  any  data  elements  on  a 
previously  submitted  report,  enter  Code 
2  in  Item  Al.  enter  in  Items  A2,  A3,  and 
Bl  the  same  codes  that  were  entered  on 
the  report  being  changed,  and  enter  the 
corrected  codes  in  each  other  item  being 
corrected.  Leave  all  other  items  blank.  If 
it  is  necessary  to  change  Item  A2,  A3,  or 
Bl  on  a  previously  submitted  report 
because  a  code  was  incorrect,  that 
report  must  be  canceled  and  a  new 
"original"  report  submitted. 

(2)  Hem  AZ  Report  number  (i)  Each 
contracting  office  shall  assign  to  DD 
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Form  350  a  unique  4-position  number 
with  alpha  or  numeric  characters.  If 
more  than  one  activity  within  a 
contracting  office  utilizes  the  same 
reporting  office  code,  the  contracting 
office  shall  assign  separate  blocks  of 
numbers  to  each  such  activity  in  order 
-to  prevent  duplication  of  report 
numbers.      " 

(ii)  If  Item  Al  is  coded  1  or  2  (a 
canceling  or  correcting  action),  then-      -  . 
enter  the  report  number  assigned  to  the 
report  being  canceled  or  corrected. 

(3)  Item  A3.  Contracting  office  code. 
Enter  in  Item  A3  the  code  assigned  to 
the  contracting  office  in  accordance 
with  DoD  Procurement  Coding  Manual, 
Volume  III. 

(4)  Item  A4,  Name  of  contracting 
office.  Enter  in  the  space  provided 
sufficient  detail  to  establish  the  identity 
of  the  contracting  office  submitting  the 
report. 

(b)  Part  B.  DD  Form  350— [\)  Item  Bl. 
Contract  number.  Enter,  left  justified, 
either  the  Department  of  Defense 
contract  number  or,  for  orders  under 
contracts  awarded  by  other  Federal 
agencies,  the  contract  number  of  that 
Federal  agency. 

(i)  For  DoD  contracts,  enter  the  basic 
(13  alpha-numeric  character) 
procurement  instrument  identification 
number  (PUN)  that  was  assigned  in 
accordance  with  204.70.  Contracts 
numbered  under  exceptions  permitted 
by  204.7001  shall  include  the 
identification  of  the  contracting  office 
and  the  fiscal  year  in  accordance  with 
204.7003-1  (a)  and  (b)  and  Appendix  N, 
plus  5  characters.  Do  not  enter  other 
supplementary  procurement  instrument 
numbers  as  part  of  the  contract  number, 
such  numbers  shall  be  entered  in  Item 
B2.  Also,  do  not  enter  dashes,  slants,  or 
similar  punctuation  marks,  and  do  not 
show  spaces  between  numbers  or  letters 
in  the  PUN. 

(ii)  For  other  agency  contracts,  enter 
the  contract  number  of  the  Federal 
agency  as  it  appears  in  the  contractual 
instrument,  except  that  spaces  between 
characters  shall  not  be  shown,  and 
dashes,  slants,  and  other  punctuation 
marks  shall  not  be  entered  (e.g..  for  GS- 
OOS-27773.  enter  GS00S27773;  for  GP- 
16251  A.  enter  GP16251A,  etc.). 

(2)  Item  B2,  Modification,  order  or 
other  supplementary  procurement 
instrument  identification  number.  If 
applicable,  enter  the  supplementary 
procurement  instrument  identification 
number  (up  to  13  characters)  that  was 
assigned  in  accordance  with  204.7004  or 
other  identification  permitted  by 
204.7001. 

(3)  Item  B3,  Action  date.  Enter  the 
year,  month  and  day  when  a  mutually 
binding  agreement  was  reached.  This 


shall  be  the  effective  date  for  fiscal 
obligation  purposes.  As  a  general  rule, 
this  occurs  when  a  notice  of  award  or 
fully  executed  document  is  manually 
delivered  or  placed  in  the  mail  to  the 
contractor.  Enter  each  segment  as  a  2- 
digit  number  using  01  through  12  for 
January  through  December.  For 
example,  enter  2  January  1984  as  840102. 
For  contracts  awarded  in  one  fiscal  year 
and  not  effective  until  a  subsequent 
fiscal  year  because  they  are  contingent 
on  the  availability  of  funBs  or  for  other 
reasons,  the  date  shall  be  the  date  of  the 
fund  availability  or  the  date  when  the 
contract  becomes  effective  (see  204.671- 
5(b)(13)  (iii)  and  (viii)). 

(4)  Item  B4,  Contractor  identification 
information— {\]  Item  B4A.  DUNS 
number.  Enter  the  9-position  number 
assigned  by  Dun  and  Bradstreel,  Inc. 
(excluding  dashes)  that  identifies  the 
contractor  establishment  receiving  the 
award.  This  DUNS  Contractors 
Establishment  Number  should  be  for  the 
division  or  plant  identified.  For 
contracts  placed  with  the  Small 
Business  Administration  pursuant  to  the 
Small  Business  Act— Pub.  L.  85-536, 
section  8(a),  or  orders  placed  against  a 
contract  awarded  by  another  agency, 
enter  the  DUNS  code  for  the  contractor 
establishment  which  will  be  performing 
under  the  contract.  The  DUNS 
Contractor  Establishment  Number  is 
available  from  one  of  the  following 
sources: 

(A)  The  offeror's  response  to  the 
solicitation; 

(B)  If  not  provided  with  the  offer,  the 
successful  offeror  shall  be  contacted 
and  requested  to  supply  his  applicable 
9-digit  number; 

(C)  If  not  provided  by  the  successful 
offeror,  the  Federal  Procift-ement  Data 
Center  (FPDC)  DUNS  Contractor 
Identification  File,  Alphabetical  Listing 
shall  be  consulted. 

(0)  If  this  listing  has  no  entry  or  has 
multiple  DUNS  codes  for  the 
establishment,  the  applicable  9-digit 
number  shall  be  obtained  by  contacting 
a  Dun  and  Bradstreet.  Inc.. 
representative  at  the  following 
commercial  telephone  numbers:  215- 
776^388/4389/4390/4391.  All  requesters 
should  provide  the  following 
information: 

[1]  Name  of  requesting  contracting 
office: 

[2]  Contracting  location  (city/town; 
state/country)  and  commercial 
telephone  number  (including  area  code); 

[3]  Name  of  individual  making  the 
request; 

[4]  The  total  number  of  requests,  if 
more  than  one;  and 

(5)  Contractor  establishment  name, 
street  address  (and/or  P.O.  Box),  city/ 


town,  state/country,  and  ZIP  code,  if 
applicable,  as  displayed  in  Items  B4B 
andB4C. 

(ii)  Item  B4B,  Contractor  name.  In  the 
space  provided,  enter  the  name 
(including  division  name)  of  the 
contractor. 

(iii)  Item  B4C.  Contractor  address.  In 
the  space  provided,  enter  the  address  of 
the  contractor.  Include  street  address 
(and/or  P.O.  Box),  city/town,  state/ 
country,  and  ZIP  code,  if  applicable. 

(5)  Item  B5.  Principal  place  of 
performance.        -  -        .^ 

(i)  Principal  place  of  performance,  in 
general,  refers  to  the  prime  contractor's 
final  assembly  point  of  a  manufactured 
article,  construction  site,  place  of 
mining,  or  place  where  a  service  is 
performed  for  the  Government,  including 
military  installations.  If  more  than  one 
location  is  involved,  show  the  location 
involving  the  largest  dollar  amount  of 
the  acquisition.  Do  not  show  more  than 
one  location  in  Item  B5.  Do  not  leave  the 
"name"  portion  of  Item  B5  blank. 

(A)  For  purchase  from  regular  dealers 
(FAR  22.601),  the  place  of  performance 
shall  be  the  dealer's  location  if  shipment 
is  made  from  stock,  or  the 
subcontractor's  location  if  shipment  is 
made  from  a  subcontractor's  plant. 

(B)  For  construction  contracts,  report 
the  actual  site  of  construction. 

(C)  For  architect-engineering 
contracts,  report  the  planned  site  of  the 
construction. 

(D)  In  cases  where  the  places  of 
performance  will  be  varied  or  unknown, 
enter  the  home  office  location  of  the 
contractor. 

(E)  Where  labor  surplus  area  set-aside 
preference  is  given,  the  principal  place 
of  performance  shall  be  the  city  and 
state  of  the  area  which  determined  the 
preference. 

(ii)  Item  B5A.  Enter  the  city  or  place 
code  from  Federal  Information 
Processing  Standard  (FIPS)  Publication 
55,  "Names  of  Populated  Places  and 
Related  Entities  of  the  States  of  The 
United  States,"  of  the  principal  place  of 
performance.  If  the  city  or  locality  is  not 
listed  in  FIPS  Publication  55,  find  the 
nearest  county  in  FIPS  Publication  55, 
and  enter  the  3-digit  numeric  county 
code,  preceded  by  2  zeros.  Leave  this 
item  blank  for  Washington,  DC  and 
foreign  countries. 

(iii)  Item  B5B.  Enter  the  state  or 
country  code  from  the  list  published  by 
the  Director.  Federal  Procurement  Data 
Center  for  the  principal  place  of 
performance.  For  Washington,  DC,  enter 
"11"  and  leave  Item  B5A  blank. 

(iv)  Item  B5C.  Enter  the  name  of  the 
principal  place  of  performance.  If  the 
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locution  U  the  same  as  for  Hem  B4C. 
«enier  the  word  "same". 

(6)  Item  B6.  Type  of  obligation.  This 
item  is  used  to  identify  the  nature  of  the 
amonnt  to  be  entered  in  Item  B7.  Enter 
Code  1  to  show  an  obligation:  Code  2  to 
show  a  deobligation:  if  reporting  the 
award  of  an  unfunded  contract,  e.g.. 
unobligated  requirements  type  contract, 
enter  Code  3  and  leave  Item  B7  blank. 
Do  not  enter  Code  3  to  establish  a  Basic 
Ordering  Agreement  (BOA),  Only  orders 
against  BOAs  are  reportable,  and  then 
only  under  Codes  1  or  2. 

(7)  Item  B7.  Total  dollars  (oNigated/ 
deobligated).  Enter  the  net  amount  of 
funds  obligated  or  deobligated  by  the 
contractual  instrument  being  reported. 
Enter  whole  dollars  only.  Leave  blank  if 
Item  B6  is  Coded  3. 

(8)  Item  B8.  Principal  product  or 
service. 

(i)  Item  B&A.  FSC  or  service  code. 
Enter  a  Federal  Supply  Classification 
Code,  a  Research.  [)evelopment.  Test 
and  Evaluation  (RDT&E)  Code,  or  a 
Service  Code  in  accordance  with  section 
I,  Volume  I  of  the  Department  of 
Defense  Procurement  Coding  Manual 
(DoD  4105.61M).  Each  DO  Form  350  must 
contain  a  4-character  entry  for  this  item. 
If  more  than  one  classification  is 
applicable  to  the  contracting  action, 
enter  the  one  accounting  for  the  largest 
dollar  volume  of  acquisition. 

(A)  Research,  development  test,  and 
evaluation.  (RDT&E)  is  defined  in  FAR 
35.001  Each  DO  Form  350  action  for 
RDT&E  shall  be  assigned  a  code 
beginning  with  the  letter  "A"  in 
accordance  with  Section  I.  Part  A  of  the 
referenced  coding  manual.  Do  not  assign 
RDT&E  codes  for  the  acquisition 
(including  rental  or  lease)  of  equipment, 
supplies,  or  services  separately 
purchased  in  support  of  RDT&E  work. 
Acquisition  of  services  or  supplies  that 
is  incidental  to  the  fuirdlment  of  RE)T&E 
work,  but  does  not  require  contractor 
RDT&E  performance,  shall  be  coded  in 
accordance  with  Parts  B  and  C.  Section  I 
of  the  referenced  coding  manual,  even 
though  such  purchases  are  in  support  of 
ROT&E  work  and  RDT&E  funds  are 
cited.  In  no  case  shall  RDT&E  codes  be 
assigned  for  orders  under  CSA  Federal 
Supply  Schedule  contracts. 

(B)  Services.  All  services  (except 
ROT&E  actions)  and  lease  or  rental  of 
equipment  or  facilities  shall  be  coded  in 
accordance  with  Part  B.  Section  I  of  the 
referenced  coding  manual.  Elach 
category  is  assigned  a  series  of  4- 
i:haracter  codes  for  specific  types  of 
services  and  construction. 

(C)  Supply.  Acquisition  of  supply 
items  shall  be  assigned  a  Federal  Supply 
Classification  (all  numeric)  Code  from 
Part  C  section  I  of  Volume  I  of  the 


referenced  coding  manual.  The 
Department  of  Defense  Federal  Supply 
Classification  Cataloging  Mandbooks 
H2-1.  H2-2.  and  H2-3  also  may  be  used 
as  a  reference  in  identifying  the  correct 
4-character  code.  Lease  or  rental  of 
equipment/facilities  should  be  coded  as 
a  service  in  accordance  with  Part  B. 
Section  I  of  the  referenced  coding 
manuaL 

(ii)  Item  B8B,  DD  claimant  proffrum 
code.  Enter  the  appropriate  DDCP  code 
that  identifies  the  commodity  described 
in  Item  BSD.  Claimant  Program  Codes 
are  defined  in  section  IIL  Volume  I  of 
the  referenced  coding  manual.  If  the 
description  in  Item  B8D  is  for  research 
and  development,  the  objective  of  the 
research  and  development  shall  control 
the  DDCP  code  to  be  entered:  e.g..  if  the 
objective  of  the  research  and 
development  is  a  guided  missile,  enter 
Code  A20.  If  the  description  in  Item  B8D 
is  for  research  that  cannot  be  identified 
with  a  particular  claimant  program, 
enter  Code  SlO.  Contracts  for  ship 
repair,  inspection,  and  repair  as 
necessary  (IRAN),  modification  of 
aircraft  overhaul  of  engines,  and  like 
maintenance,  repair  or  modification 
services  shall  be  identified  with  a 
particular  claimant  program  where 
possible.  Equipment  rental  (including 
rental  of  automated  data  processing 
equipment  (as  defined  at  Part  270))  and 
utility  services  shall  be  coded  SlO.  If  a 
particular  claimant  program  cannot  be 
identified,  enter  Code  SlO  for  services 
and  code  C9E  for  supplies  or  equipment. 

(iii)  Item  B8C.  System  or  equipment 
code.  Enter  the  appropriate  weapons 
system  or  equipment  code  in  accordance 
with  section  II,  Volume  I  of  the 
referenced  coding  manual.  If  a  weapon 
system  or  equipment  code  is  not 
applicable,  enter  3  zeros.  This  reporting 
requirement  is  not  applicable  to  the 
Defense  Logistics  Agency. 

(iv)  Item  BSD,  Name  or  description. 
Enter  the  name  or  brief  description  of 
commodity  or  service.  When  the 
description  of  a  commodity  or  service  is 
classified,  enter  only  the  word 
"Classified:"  however,  do  not  specify 
"Classified"  if  a  code  name,  such  as 
Minuteman.  Polaris,  Trident.  Pershing, 
etc.,  or  an  identifying  program  number, 
e.g.,  WS-107A,  can  be  used  without 
classifying  the  report 

(9)  Item  B9,  Consulting  services 
contract  Enter  Code  1  if  the  services 
being  acquired  are  consulting  services 
as  defined  in  FAR  37.201:  otherwise 
enter  Code  2. 

(10)  Item  Bio,  Multi-year  contract 
Enter  Code  1  if  this  report  concerns 
multiyear  contracting  for  supplies  or 
services  pursuant  to  FAR  17.1; 
otherwise,  enter  Code  2. 


(11)  Item  Bll.  Total  multi-year  value. 
Enter  the  estimated  multiyear  contract 
value  if  Item  BIO  is  coded  1  and  Item 
B13  is  coded  1  or  3:  otherwise,  leave 
blank. 

(12)  Item  B12.  Foreign  military  sales. 
Enter  Code  1  if  the  contracting  action  is 
under  foreign  military  sales 
arrangements,  or  under  any  other 
arrangements  whereby  a  foreign  country 
or  international  organization  undertakes 
to  bear  the  cost  of  the  procurement.  If 
not.  enter  Code  2.  If  only  part  of  a 
contracting  action  is  for  foreign  military 
sales,  that  part  (if  in  excess  of  $25,000) 
shall  be  reported  on  one  DD  Form  350. 
and  the  other  part  (iMn  excess  of 
$25,000)  shalliie  reported  on  a  second 
DD  Form  350.  Any  part  of  $25,000  or  less 
shall  be  reported  on  the  DD  Form  1057. 
If  this  item  is  coded  1.  do  not  complete 
Parts  C  and  D. 

(13)  Item  B13.  Kind  of  contracting 
action.  Enter  one  of  the  available  codes 
as  appropriate.  Do  not  complete  Part  D 
of  DD  Form  350  if  Item  B13  is  coded  6.  7. 
or  8.  For  pre-ClCA  contracting  actions,  if 
Item  B13  is  coded  6.  7,  or  8,  do  not 
complete  Part  C  of  DD  Form  350.  For 
post-ClCA  contracting  actions,  if  B13  is 
coded  7.  complete  only  Items  C9  and 
CIO  of  Part  C 

(i)  Code  1.  Initial  letter  contract — 
Enter  this  code  when  a  new  letter 
contract  is  executed.  (For  a  letter 
contract  which  is  designated  as  a 
modification  of  an  existing  contract 
enter  Code  A.) 

(ii)  Code  2.  Definitive  contract 
superseding  letter  contract — Enter  this 
code  when  applicable.  (For  a  definitive 
modification  which  supersedes  a  letter 
contract  designated  as  a  modification  of 
an  Existing  contract,  enter  Code  A.) 

(iii)  Code  3.  Definitive  contract 
(including  notice  of  award} — Enter  this 
code  when  the  first  binding  document  is 
the  instrument  containing  all  the  terms 
and  conditions  of  the  agreement.  Also 
enter  code  3  for  a  modification  which  is 
the  initial  citation  and  obligation  of 
funds  for  a  contract  awarded  in  one 
fiscal  year  but  not  effective  until  a 
subsequent  fiscal  year  because  it  was 
contingent  on  the  availability  of  funds  or 
for  other  reasons.  Use  this  code  for 
definitive  contract  awards  under  the 
Small  Business  Administration  8(a) 
Program. 

(iv)  Code  4.  Order  under  DoD  basic 
ordering  agreement — Enter  this  code 
when  reporting  orders  under  basic 
ordering  agreements,  priced  exhibits 
and  production  lists  entered  into  by  a 
DoD  Component  Use  Codes  A-G,  as 
appropriate,  for  modifications  of  such 
orders. 
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(v)  Code  5.  Order  under  DoD 
contract — Enter  this  code  when 
reporting  orders  against  indefinite 
delivery  type  contracts,  DLA  schedules, 
job  orders,  task  orders,  and  the  like 
where  firm  obligations  are  created  by 
the  issuance  of  such  documents  and 
where  the  basic  contract  was  awarded 
by  a  DoD  Component.  Use  this  code  for 
orders  placed  under  DoD  contracts  with 
the  Small  Business  Administration  8(a) 
IVogram.  Also  use  this  code  for 
contracting  actions  from  Workshops  for 
the  Blind  or  Other  Severely  - 
Handicapped.  Use  Codes  A-G,  as 
appropriate,  for  modifications  of  such 
orders. 

(vi)  Code  8.  Order  under  mandatory 
CSA  Federal  Supply  Schedule— Enter 
this  code  for  all  contracting  actions 
(including  modifications)  under 
mandatory  GSA  Federal  Supply 
Schedule  contracts  (see  FAR  8.401).  Also 
enter  this  code  for  all  contracting 
actions  (including  modifications)  under 
mandatory  GSA  ADP  Schedule 
contracts  and  mandatory  GSA  Area 
Contracts  for  Utility  Services. 

(vii)  Code  7.  Action  with  another 
Federal  agency — Enter  this  code  for  all 
contracting  actions  (including  definitive 
contracts,  orders,  and  contract 
modifications)  from  or  through  other 
Federal  agencies  (except  General 
Services  Administration),  such  as  the 
Government  Printing  Office,  Federal 
Prison  Industries,  Veterans 
Administration,  Tennessee  Valley 
Authority,  and  the  Departments  of 
Treasury,  Agriculture  and  Energy. 

(viii)  Code  8.  Order  under  optional 
GSA  Schedule — Enter  this  code  for  all 
non-nnandatory  contracting  actions 
(including  modifications]  under  GSA 
Federal  Supply  Schedule  contracts  (see 
FAR  8.402).  Also  enter  this  code  for  all 
contracting  actions  (including 
modifications)  under  nonmandatory 
GSA  ADP  Schedule  contracts  and 
nonmandatory  GSA  Area  Contracts  for 
Utility  Services. 

(ix)  Code  A.  Additional  work,  new 
agreement — Enter  this  code  when 
additional  work  is  acquired  by  means  of 
a  supplemental  agreement  as  follows: 

(A)  Bilateral  modifications  which 
increase  the  scope  existing  contracts, 
including  letter  contracts. 

(B)  Modifications  which  are  the  initial 
citation  and  obligation  of  funds  for  a 
supplemental  agreement  to  increase 
quantities  or  extend  performance  that 
was  awarded  in  one  fiscal  year  but  not 
effective  until  a  subsequent  fiscal  year 
because  it  was  contingent  on  the 
availability  of  funds  or  for  other 
reasons. 

(x)  Code  B.  Additional  work,  other- 
Enter  this  code  when  additional  work  is 


acquired  by  means  of  modification  to 
the  basic  contract  as  follows: 

(A)  Exercise  of  options  for  increased 
quantities  or  extended  performance. 

(B)  Incremental  yearly  buys  under 
multiyear  contracts. 

(C)  Amendments  to  letter  contracts, 
supplemental  agreements,  and  other 
modifying  actions  which  add  work  and 
are  made  pursuant  to  the  terms  of 
existing  contracts. 

(xi)  Code  C.  Funding  action — Enter 
this  code  for  amendments  to  letter 
contracts  and  other  contract 
modifications  which  do  not  change  the 
scope  of  work  of  the  existing  contract 
but  obligate  or  deobligate  funds.  This 
includes,  by  way  of  illustration, 
incremental  funding  (other  than 
incremental  yearly  buys  under  multiyear 
contracts),  increasing  the  estimated  cost 
on  cost-reimbursement  contracts,  and 
repricing  actions  covering  incentive 
price  revision,  and  economic  price 
adjustment.  Do  not  use  this  code  for  a 
modification  which  is  the  initial  citation 
and  obligation  of  funds  for  a  contract/ 
modification  awarded  in  one  fiscal  year 
but  not  effective  until  a  subsequent 
fiscal  year  because  it  was  contingent  on 
the  availability  of  funds  or  for  other 
reasons  (see  (iii)  and  (ix)(B)  above).  For 
funding  actions  involving  the  kinds  of 
contracting  actions  covered  in  (iv),  (v), 
(vi),  and  (vii)  above,  codes  4,  5,  6,  and  7 
shall  be  used  as  appropriate. 

(xii)  Code  D.  Change  order — Enter  this 
code  when  reporting  change  orders 
issued  pursuant  to  the  "Changes," 
"Differing  Site  Conditions,"  or  similar 
provisions  of  existing  contracts. 

(xiii)  Code  £"— Enter  this  code  for 
termination  for  default. 

(xiv)  Code  F — Enter  this  code  for 
termination  for  convenience. 

(xv)  Code  G — Enter  this  code  for 
cancellation. 

(c)  Part  C  ofDD  Form  350— 
Solicitations  issued  prior  to  1  April  1985 
(pre-CICA)  (see  4.671-5(d)  for 
solicitations  issued  on  1  April  1985  or 
later  (post-CICA)).  The  following  rules 
apply  to  each  of  the  items  listed  in  Part 
C  of  DD  Form  350:  If  Item  B12  is  coded  1 
or  if  Item  B13  is  coded  6,  7,  or  8  leave  all 
items  in  this  Part  C  blank.  If  Item  B13  is 
coded  1  through  4  or  A.  coding  of  all 
items  in  this  Part  C  shall  be 
accomplished  in  accordance  with  the 
coding  instructions  for  that  item.  If  Item 
B13  is  coded  5.  or  B  through  G,  enter  the 
same  code  in  each  item  in  Part  C  that 
was  reported  on  the  DD  Form  350  to  the 
original  contract  governing  this 
transaction  except  as  provided  for  by 
Code  0  in  (2)  below.  If  a  DD  Form  350  to 
the  original  contract  was  not  submitted 
because  a  DD  Form  350  was  not 
required,  enter  the  code  which  is 


applicable  to  the  original  contract 
governing  this  transaction. 

(1)  Item  Cl,  Synopsis  in  Commerce 
Business  Daily.  Enter  Code  1  if  a 
synopsis  of  the  proposed  action  was 
prepared  and  transmitted  in  accordance 
with  FAR  5.2.  If  not.  enter  Code  2. 

(2)  Item  C2.  Reason  not  synopsized. 
Enter  the  applicable  code  as  follows: 

Code  and  Reason 

0  Origindl  estimate  less  than  SIO.OOO.  or 

contract  made  outside  the  United  States, 
its  possessions  and  Puerto  Rico,  or  the 
reason  for  the  original  exemption  is  no 
longer  coded: 

1  The  contracting  action  for  security 

reasons  is  of  a  classined  nature; 

2  Contracting  action  of  perishable 

subsistence  when  made  by  placement  of 
an  order  under  a  contract  covered  by 
FAR  16.5: 

3  Contracting  action  is  for  utility  services 

and  only  one  source  is  available; 

4  Contracting  action  which  is  of  such 

unusual  and  compelling  urgency  that  the 
Government  would  be  seriously  injured 
by  the  delay  involved  in  permitting  the 
date  set  for  receipt  of  bids,  proposals,  or 
quotations  to  be  more  than  the  time 
periods  speciried  at  FAR  5.203; 

5  Contracting  action  to  be  made  by  an  order 

placed  under  an  existing  contract 
,   covered  by  FAR  16.5: 

6*  Contracting  action  to  be  made  from 
another  Government  department  or 
agency,  including  contracting  actions 
with  SBA  using  the  authority  of  section 
8(a)  of  the  Small  Business  Act,  or  a 
mandatory  source  of  supply  such  as  an 
agency  for  the  blind  under  the  blind- 
made  products  program: 

7    Contracting  action  that  results  from 

acceptance  of  a  proposal  pursuant  to  the 
Small  Business  Innovation  Development 
Act  of  1982  or  an  unsolicited  proposal 
that  demonstrates  a  unique  or  innovative 
research  concept  and  publication  of  such 
unsolicited  proposal  would  improperly 
disclose  the  originality  of  thought  or 
innovativeness  of  the  proposed  research; 

6  Contracting  action  for  which  a  foreign 

government  reimburses  the  Department 
for  the  cost  of  the  contracting  action  for 
the  properly,  supplies,  or  services  for 
such  government  and  only  one  source  is 
available,  or  the  terms  of  an 
international  agreement  or  treaty 
between  the  United  States  and  a  foreign 
government  authorize  or  require  that  all 
such  acquisition  shall  be  from  sources 
specified  within  such  international 
agreement  or  treaty; 
9    When  it  has  been  determined  in  writing 
by  the  Secretary,  with  the  concurrence  of 
the  Administrator  of  the  Small  Business 
Administration,  that  advance  notice  is 
not  appropriate  or  reasonable. 

(3)  Item  C3.  Method  of  contracting. 
Enter  Code  1  when  accomplished  by 
formal  advertising;  enter  Code  2  when 
accomplished  by  negotiation,  including 
restricted  advertising  actions  and 
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modifications  made  ptirsuani  lu  the 
proviiijons  of  Pttb.  L  85-«)4.  When  Code 
I  i.t  entered,  no  entries  shiiJI  t>e  made  ia 
Items  C4  and  C."5. 

(4^  Item  C4.  Negotiolioit  aiilhnrify. 
This  item  shall  be  completed  where  Item 
C3  was  coded  2.  Enter  the  code  below 
which  corresponded  to  the  negotiation 
excf^ption  of  10  U.S.C  2304(a)  (see  FAR 
15-201-15.217)  cited  as  the  negotiation 
authority  in  effect  when  the  solicitation 
wan  issued. 

Code  ail  J  NeguliaSMW  Authorfty 

Dim  X^hor  Surplus  Area  Set- Aside 

UKU  Ifnilaltrui  Small  Business  Set-Aside 

(ijni)  Public  Exigency 

n4(iu  Persoaal  or  Profpssioriul  Services 

\V*fi  Services  of  Educaliunal  Institutions- 

OUUI  Purchases  Outside  the  United  Slates 

070O  .Medicines  of  Medical  Supplier 

IU«X)  Supplies  Purchased  for  Authorised 

Resala 

UMO  Perishable  or  Nonperinhatile 

SulMistence  Supplies 

lOin  Sole  Source  of  Supply 

lflU2  Patent  Rights  ar  CupyriHhts 

10U3  No  Responsive  Bids  Rcf:eived 

1004  Remaining  Requirements 

ICXir.  Public  Utility  Services 

tout  Films.  Motion  Pictures.  Manuscripts 

1007  Technical  Nonpersoiiiil  Services 

KSta  Studies  or  Surveys 

lUcn  Nature  or  Amount  of  Work  Unknown 

1010  Stevedoring.  Terminal.  Warehousing, 
or  Switching  Services 

1011  CommercialTransportation 
lUi::     Services  Relating  to  I'erishahte 

Subsistence 
lUt.l     Inadequate  Spccirir..iliitns 

1014  Storage  of  Household  Goods 

1015  Replacement  Paris 

lUlb     Sole  Source  Facilities  Contract 
tU17     Additionnl  Construction  Same  Site 
1(J18    Foreign  Military  Sales 
1019     Reserved  for  Departmental 

Instructions 
tOQO    Reserved  for  DeparlmenlHl 

Inslruclions 
tOZI     Reserved  for  !>>pHrlm«?fitdl 

Instructions 
1022    Reserved  for  DepHrlmetiliil 

Instructions 
10S3     Reserved  for  Departmental 

Instructions 
1024     Reserved  for  Departmental 

Instructions 
11125     Reserved  fur  Departmental 

Instructions 
W»     Not  otherwise  appiiirablw 
1 100     Fjiperimental,  Oevelxprnental  or 

Research  Work  \ 

l-im    Classified  l>urchHses  f 

I:mi«)     Si  ind.inlization  and  liiterch.'iiiKeahiiily 

nf  Parts 
l-WXt     Sulistunti.il  Initial  Iiuesliiieiit  or 

Kxicndcd  Prepar.ilion 
IfilXI     Nexolialiun  /Mter  A(lvi;rtisiiig 
KMJII     In  the  Interest  of  N.iliooal  Defense 
1701     liiitil  Small  Rusiiiess  S4^t  Aside 
I7ll;i     Ulherwise  Authorized  liy  lj«w 
ITIKI     K»-nurchase  Following  Def.iull 

(.'.)  Item  C5.  Extrnt  of  cnmpvtition. 
(i)This  item  shall  be  completed  where 
ItHfn  C.1  was  coded  2.  Fntnr  the  cojle 


below  which  corresponds'  to  the  extent 
of  competition  in  thr  negotiated  action: 

Cmh  ami  k'.xh.irt  tff  Compflitiun 

1  Price  cianpelition 

2  Design  or  technical  cuinpelitioit 

3  Follow-on  after  price  competition 

4  Kollow-nn  after  design  or  technical 

competition 

5  Other  noncoaipelitiun 

K     Noficomprtilion  based  un  calalug  or 

market  price 
7     Competition  not  applicable 

(ii)  Definitions  of  the  extent  of 
competition  codes: 

(A)  Price  competition.  Code  t. 

(t)  A  contract  shall  be  reported  as 
"price  competition"  if  offers  were 
solicited  and  received  from  at  least  two 
responsible  offerors  capable  of 
satisfying  the  Government's 
requirements  wholly  or  partially,  and 
the  award  or  awards  were  made  to  the 
offeror  or  offerors  submitting  the  lowesi 
evaluated  prices  (including  catalog  or 
market  prices).  In  addition,  a  contract 
may  also  be  reported  as  "price 
competition"  even  though  only  one  offer 
is  received,  when  offers  are  solicited 
from  at  least  2  responsible  offerors  wh<» 
normally  contend  for  contracts  for  the 
same  or  similar  items.  Where  only  one 
responsive  offer  was  received  and  the 
solicitation  was  restricted  to  a  prime 
contractor  and  his  subcontractor  for  that 
item,  u.se  Code  S.  Actions  shall  not  Xte 
reported  as  "price  conip«;lition"  solely 
on  thn  basis  of  the  number  of 
solicitations  made.  Contracting  officers 
shall  consider  the  content  of  the 
response  of  the  solicilati<m.  the  contract 
history  of  the  items  purchased,  and 
othtr  relevant  information,  and  shall 
exercise  sound  judgment  in  reporting 
actions  as  "price  rnmpelilion."  In  no 
case  shall  cost-reimbursement  type 
contracts  be  coded  1.  Even  though 
catalog  or  market  prices  were  offered,  if 
the  criteria  for  "price  competition"  ns 
specified  here  have  been  met.  then  enter 
Code  1. 

(2\  Multiple  awards  in  such  areas  as 
stibsistonre.  clothing,  and  eipiipage.  and 
other  commodities  where  several 
awards  normally  result  from  (me 
solicitation  may  be  reported  as  "price 
c«mipi;titiun."  even  tliou((h  th«;  total 
qu.intily  of  the  solicitation  is  not 
awarded,  if  in  the  judgment  of  the 
rontraciing  offir  or  there  arc  sufficient 
facts  to  support  a  valid  nnding  of  "price 
competition". 

I  It)  Dms'gin  or  fi'iJinictil  cunirjulilion. 
Cede  2.  Design  or  technical  competition 
is  prese-nt  when  2  or  miirr;  (jiialiried 
sources  uf  supply  are  Invited  to  suhmil 
design  or  Icchniral  propos.'ds,  with  the 
salisec)uent  contract  award  based 
primarily  on  this  factor,  rather  than  on  a 


price  basis.  Many  research  and 
development  contracts  and  many  initial 
contracts  for  new  military  weapons  fall 
into  the  category  of  design  or  technical 
competition. 

(CJ  Fullow-oii  after  price  coiiipelilinn. 
Code  3.  and  futlow-un  after  design/ 
technical  conipetiliun.  Code  4.  A  foilpw- 
on  cuntnict  means  a  new  acquisition 
(whether  placed  by  a  separate  new- 
contract  or  by  a  supplemental 
agreement)  placed  with  a  particular 
contractor  which  continues  or  augments 
a  speciHc  military  program  in  instances 
where  such  placement  was  micessilated 
by  prior  acquisition  decisions.  An 
example  of  a  follow-on  conlracit  is  one 
which  tiy  force  of  circumstances  was 
awarded  to  a  contractor  who  vv.is  just 
completing  a  research  and  development 
contract  in  the  same  program.  Other 
examples  of  follovv-<in  contracts  include 
those  for  support  «quipment.- 
maintf.'nance  support,  rerhiiical 
representatives  or  spare  parts  which 
have  been  awardeil  without  competition 
to  the  contractor  furnishing.  Ihe  original 
etpiipment.  Follow-on  contracts  in  which 
the  .selentloi)  of  the  contractor  at  the 
inception  of  the  program  was  on  a 
competitive  basis  (i.e..  price  or  design  or 
lechnical)  shall  \w.  rejiorted  as  Code  3  or 
4,  as  appropriate.  Follow-on  contracts  in 
which  the  selet:tion  of  the  contractor  at 
the  inception  of  the  program  was  un  a 
noncompetitive  basis  shall  be  n*porled 
as  Code  5.  \ 

(D)  Other  tianumipftitii'it.  Code  5.  A 
contracting  action  shall  be  reported 
other  noncompetition  if  there  was  no 
competition  in  the  award,  the  work 
involved  was  not  a  follow-on  acquisition 
reportable  as  Code  3  or  4  above,  and  the 
reasonableness  of  pri{:e  was  not  based 
on  established  catalog  or  market  prices 
reportable  as  Code  6.  .M.so,  use  this  r:ode 
to  report  actions  where  only  one 
responsive  offer  was  received  and  the 
solicitation  was  restricted  to  a  prime 
contractor  and  his  subcontractor  for  that 
item. 

(R)  Xoncompetitinn  and  iHiset/  on 
i.-dta'tii;  or  morkt-l price.  Crt/r  fi.  A 
contracting  action  shall  be  reporlird 
Code  f)  if  there  was  no  competition  in 
the  award  and  the  reasonableness  of 
price  was  based  on  established  catalng 
or  market  prices  of  commercial  item 
sold  in  substantial  quantities  to  the 
giMicral  public  as  defined  in  FAR  IS.ItO-t- 
.1(c).  If  the  award  involves  catalog  or 
market  prices  and  the  criteria  for  "price 
( Dinpetition"  as  specified  in  (ii)(A) 
above  have  been  met,  enter  Cotle  1 
versus  (!ode  6. 

(K)  \'ot  applicable.  Code  7.  Phe 
folluwing  actions  shall  be  entered  as 
Code  7: 


(7)  Awards  for  brand  name  items  for 
commissary  resale; 

\2\  Awards  to  nonprofit  organizations. 
Including  educational  institutions; 

(J)  Awards  to  regulated  monopolies 
for  utilities  "where  the  price  negotiated 
is  based  on  prices  set  by  law  or 
regulation";  and 

(4)  Awards  made  pursuant  to  section 
8(u).  Small  Business  Act  (15  U.S.C. 
637(a)). 

(5)  Awards  coded  7  in  B13. 

{6)  Awards  requiring  investment  of 
Government  funds  for  the  purpose  of 
establishing  a  competitive  second 
source  where  (0  Item  ClO  is  coded  la  or 
1g.  and  \ii\  the  justificslion  required  by 
6.302-1  (c)  is  on  an  individual  basis  and 
not  a  class  basis;  includes  a 
determination  that  there  is  only  one 
source  in  addition  to  the  existing  source 
and  that  to  solicit  the  additional  source 
would  increase  or  maintain  competition 
and  likely  result  in  reduced  overall  costs 
for  the  acquisition,  or  for  any 
anticipated  acquisition,  of  the  supplies 
or  services:  and  includes  a  description 
of  the  estimated  reduction  in  overall 
costs  and  how  the  estimate  was  derived. 

(6)  hem  C6.  Type  of  contract. 
(i)  Enter  the  code  below  which 

corresponds  to  the  type  of  contract 
provided  for  in  the  provisions  of  the 
action  reported. 

Code  and  Type  of  Contract 

A  Fixed  Price  Redetermination:  Type  A 
B  Fixed  Price  RedetcrminHtion:  Type  B 
J    Firm  Fixed  Price 

K    Fixed  Price  economic  price  adjustment 
L    Fixed  Price  incentive  with  performance 

incentive 
M    Fixed  Price  incentive  without 

performance  incentive 
R    Cost  Plus  Award  Fee 
S    Cost  Contract    . 
T    Cost  Sharing 
U    Cost  Plus  Fixed  Fee 

V  Cosi  Plus  incentive  fee — with 
perfomidiice  incentive 

W    Cost  Plus  incentive  fee — without 
performance  incentive 

Y  Time  and  materials 
Z    Labor  Hour 

(ii)  Multiple  contract  types.  Where  the 
action  involves  more  than  one  type  of 
contract,  the  predominant  type  based  on 
dollars  shall  be  entered.  However,  if  any 
nonpredominant  portion  of  a  multi-type 
contract  exceeds  $500,000,  a  separate 
DD  Form  350  shall  be  used  to  report 
each  such  portion  of  the  action.  The 
total  of  the  DD  Forms  350  so  reported 
shall  equal  the  total  contract  action. 

(iii)  Letter  contracts.  When  reporting 
original  letter  contracts  and 
amendments  thereto,  enter  the  code  for 
the  type  of  contract  that  will  be  used 


I 


when  the  letter  contract  is  converted  to 
a  definitive  contract. 

(7)  Item  €7,  Number  of  offerors 
solicited.  Do  not  complete  this  item. 

(8)  Item  C8.  Number  of  offers 
received.  Do  not  complete  this  item. 

(9)  Item  €9,  Competitive  solicitation 
procedures.  Do  not  complete  this  item. 

(10)  Item  ClO,  Authority  for  other  than 
full  and  open  competition.  Do  not 
complete  this  item. 

(d)  Part  C  ofDD  Form  350— 
Solicitations  issued  on  J  April  1985  or 
later  (post-CICA)  (see  204.67 J. 5(c}  fur 
solicitations  issued  prior  to  1  April  1985 
(pre-CICA)).  The  following  rules  apply 
to  each  of  the  items  listed  in  Part  C  of 
DD  Form  350:  If  Item  812  is  coded  1, 
leave  all  items  in  this  Part  C  blank.  If 
Item  Bl3  is  coded  1  through  4.  6  or  A. 
coding  of  all  items  in  this  Part  C  shall  be 
accomplished  in  accordance  with  the 
coding  instructions  for  that  Item.  If  Item 
Bl3  is  coded  7.  enter  N  in  Item  C9.  enter 
5A  in  Item  ClO  and  leave  all  other  items 
in  this  Part  C  blank.  If  Item  Bl3  is  coded 
5,  or  B  through  G.  enter  the  same  code  in 
each  item  in  Part  C  that  was  entered  on 
the  DD  Form  350  to  report  the  original 
contract  governing  this  transaction 
except  as  provided  for  by  Code  Z  in  (2) 
below.  If  the  DD  Form  350  was  not 
required  to  report  the  original  contract 
governing  this  transaction,  enter  the 
code  which  is  applicable  to  the  original 
contract.  If  Item  B13  is  coded  6,  items  in 
this  Part  C  shall  be  coded  (manually  or 
by  automation)  as  follows: 

Cl,  enter  Code  2;  < 

C2,  enter  Code  F; 

C3  and  C4.  do  not  complete; 

C5,  enter  Code  1; 

C6,  enter  appropriate  code; 

C7,  enter  Code  2; 

Ca  enter  Code  2: 

C9,  enter  Code  F  for  multiple  award 

schedules  or  Code  B  for  single  award 

schedules;  and 
ClO.  do  not  complete. 

(1)  Item  Cl,  Synopsis  in  Commerce. 
Business  Daily.  Enter  Code  1  if  a 
synopsis  of  the  proposed  action  was 
prepared  and  transmitted  in  accordance 
with  FAR  5.2.  If  not,  enter  Code  2. 

(2)  Item  C2,  Reason  not  synopsized. 
Enter  the  applicable  code  as  follows 
(see  FAR  5.202): 

Code  and  Reason 

A    The  contracting  action  is  of  a  classified 
nature  and  the  sjmopsis  cannot  be 
worded  to  preclude  the  disclosure  of 
classined  information;  or  disclosure  of 


the  agency's  nerds  would  compromise 
the  national  security.  (FAR  5.202(a)(1)) 

B    The  contracting  action  is  to  fulfill  a  need 
for  supplies  or  services  that  is  of  such 
unusual  and  compelling  urgency  that  the 
Government  would  be  seriously  injured 
unless  the  agency  is  permitted  to  limit 
the  number  of  sources  from  which  it 
solicits  bids  or  proposals  and  not  comply 
with  the  lime  p<;riods  specified  in 
205.203.  (FAR  5.202(a)(2)) 

C    The  contracting  action  is  one  for  which 
cither  the  written  direction  of  a  foreign 
govemmrnt  reimbursing  the  agency  for 
the  cost  of  the  acquisition  of  the  supplies 
or  Nervic:es  for  such  government,  or  the 
terms  of  an  international  agreement  or 
treaty  between  the  United  States  and  a 
foreign  government,  have  the  effect  of 
leqiiiring  Ihut  the  acquisition  shall  be 
from  specified  sources.  (FAR  5.202|h)(3)) 

D    The  umtrucling  action  is  expressly 
-  authorized  or  required  by  the  slatute  to 
be  made  through  another  Government 
agency,  including  acquisitions  from  the 
SDA  using  the  authority  of  section  8(a)  of 
the  Small  Business  Act,  from  a  specified 
source  such  as  a  workshop  for  the  blind 
under  the  rules  of  the  Committee  for  tlic 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped.  (FAR  S.202(h)|4)) 

E    The  contracting  action  is  for  utility 
services  and  only  one  source  is 
available.  (FAR  5.202(8)(5)) 

F    The  contracting  action  is  an  order  placed 
under  a  requirements  contract,  or  a 
mandatory  GSA  Federal  Supply 
Schedule  contract.  (FAR  5.202(a)(6)) 

C    The  contracting  action  results  from 

acceptance  of  a  proposal  under  the  Small 
Business  Innovation  IJevelopment  Act  of 
1982  (Pub.  L  97-219),  or  an  unsolicited 
research  proposal  that  demonstrates  a 
unique  and  innovative  research  concept 
and  publication  of  any  notice  would 
improperly  disclose  the  originality  of 
thought  or  innovativeness  of  the 
proposed  research.  (FAR  5.202(a)(7)) 

H    'The  contract  is  made  for  perishable 

subsistence  supplies,  and  advance  notice 
is  not  appropriate  or  reasonable.  (FAR 
5.202(a)(8)) 

1    Reserved.  ("I"  and  "0"  are  normally 

reserved  to  eliminate  confusion  with  the 
numbers  "1"  and  "0"  during  data  entrj.) 

)    The  contract  action  is  made  under 

conditions  descril>ed  in  FAR  6.302-5  with 
regard  to  brand-name  commercial  items 
for  authorized  resale  and  advance  notice 
is  not  appropriate  or  reasonable.  (FAR 
5.202(a)(9]) 

K  The  contracting  action  is  made  under  the 
terms  of  an  existing  contract  which  was 
previously  synopsized  in  sufTicent  detail 
to  comply  with  the  requirements  of  5.207 
with  respect  to  the  current  contracting 
action.  (FAR  5.202(a)(10)) 

L    The  head  of  the  agency  determines  in 
writing,  after  consultation  with  the 
Administrator  of  the  Small  Business 
Administration  and  the  Administrator  for 
Federal  Procurement  Policy,  that 
advance  notice  is  not  appropriate  or 
reasonable.  (FAR  5.202(b)) 
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7.    Oriftinal  estimate  less  than  SIO.OIIO  or  the 
reason  fnr  the  original  exemption  is  no 
longer  coded  or  the  contract  is  made 
outside  the  United  Statin,  its  possessions 
and  Puerto  Rico. 

(3)  hem  C3.  Method  of  contracting. 
Enter  Code  1  when  accomplished  by 
sealed  bidding:  enter  Code  2  when 
accomplished  by  negotiation,  including 
a  combination  of  scaled  bidding  and 
negotiation,  and  modifications  pursuant 
to  the  provisions  of  Pub.  L  85-80. 

(4)  Item  C4.  Negotiation  authority.  Do 
not  complete  this  item. 

(5)  Item  C5.  Extent  of  competition. 
(i)  Enter  the  code  below  which 

corresponds  to  the  extent  of  competition 
in  the  action: 

Code  and  Extent  of  Competition 

1  l*rice  competition 

2  Design  or  technical  competition 

3  Foil'' w-on  after  price  competition 

4  Follow-on  after  design  or  technical 

competition 

5  Other  noncompetition 

e     Noncompetition  based  on  catalog  or 

market  price 
7    Competition  not  applicable 

(ii)  Definitions  of  the  extent  of 
competition  codes: 

(A)  Price  competition.  Code  1. 

[1]  A  contract  shall  be  reported  as 
"price  competition"  if  offers  were 
solicited  and  received  from  at  least  two 
responsible  offerors  capable  of 
satisfying  the  Governments 
requirements  wholly  or  partially,  and 
the  award  or  awards  were  made  to  the 
offeror  or  offerors  submitting  the  lowest 
evaluated  prices  (including  catalog  or 
market  prices).  In  addition,  a  contract 
may  also  be  reported  as  "price 
competition"  even  though  only  one  offer 
is  received,  when  offers  are  solicited 
from  at  least  2  responsible  offerors  who 
normally  contend  for  contracts  for  the 
same  or  similar  items.  Where  only  one 
responsive  offer  was  received  and  the 
solicitation  was  restricted  to  a  prime 
contractor  and  his  subcontractor  for  that 
item,  use  Code  5.  Actions  shall  not  be 
reported  as  "price  competition"  solely 
on  the  basis  of  the  number  of 
solicitations  made.  Contracting  offuuirs 
shall  consider  the  content  of  the 
response  of  the  solicitation,  the  contract 
history  of  the  items  purchased,  and 
other  relevant  information,  and  shall 
exercise  sound  judgment  in  reporting 
actions  as  "price  competition."  In  no 
case  shall  cost-reimbursement  type 
contracts  be  coded  1.  Even  though 
catalog  or  market  prices  were  offered,  if 
the  criteria  for  "price  competition"  as 
specified  here  have  been  met,  then  enter 
Code  1.  If  Bl3  is  coded  6.  enter  Code  1. 

[2)  Multiple  awards  in  such  areas  as 
subsistence,  clothing,  and  equipage,  and 
Other  commodities  whore  several 


awards  normally  result  from  one 
solicitation  may  be  reported  as  "price 
competition."  even  though  the  total 
quantity  of  the  solicitation  is  not 
awarded,  if  in  the  judgment  of  the 
contracting  officer  there  are  sufficient 
facts  to  support  a  valid  finding  of  "price 
competition." 

(B)  Design  or  technical  competition. 
Code  2.  Design  or  technical  competition 
is  present  when  2  or  more  qualified 
sources  of  supply  are  invited  to  submit 
design  or  technical  proposals,  with  the 
subsequent  contract  award  based 
primarily  on  this  factor,  rather  than  on  a 
price  basis.  Many  research  and 
development  contracts  and  many  initial 
contracts  for  new  military  weapons  fall 
into  the  category  of  design  or  technical 
competition. 

(C)  Follow-on  after  price  competition. 
Code  3,  and  follow-on  after  design/ 
technical  competition.  Code  4.  A  follow- 
on  contract  means  a  new  acquisition 
(whether  placed  by  a  separate  new 
contract  or  by  a  supplemental 
agreement)  placed  with  a  particular 
contractor  which  continues  or  augments 
a  specific  military  program  in  instances 
where  such  placement  was  necessitated 
by  prior  acquisition  decisions.  An 
example  of  a  follow-on  contract  is  one 
which  by  force  of  circumstances  was 
awarded  to  «  contractor  who  was  just 
completing  a  research  and  development 
contract  in  the  same  program.  Other 
examples  of  follow-on  contracts 
included  those  for  support  equipment, 
maintenance  support,  technical 
representatives  or  spare  parts  which 
have  been  awarded  without  competition 
to  the  contractor  furnishing  the  original 
equipment.  Follow-on  contracts  in  which 
the  selection  of  the  contractor  at  the 
inception  of  the  program  was  on  a 
competitive  basis  (i.e..  price  or  design  or 
technical)  shall  be  reported  as  Code  3  or 
4.  as  appropriate.  Follow-on  contracts  in 
which  the  sttlection  of  the  contractor  at 
the  inception  of  the  program  was  on  a 
noncompetitive  basis  shall  be  reported 
as  Code  5. 

ID)  Other  noncompetition.  Code  5.  A 
contracting  action  shall  be  reported 
other  noncompe'ition  if  there  was  no 
competition  in  the  award,  the  work 
involved  was  nut  a  follow-on  acquisition 
reportable  as  Code  3  or  4  above,  and  the 
reas(mableness  of  price  was  not  based 
on  established  catalog  or  market  prices 
reportable  as  Code  6.  Also,  use  this  code 
to  report  actions  where  only  «uie 
responsive  offer  was  received  and  the 
solicitation  was  restricted  to  a  prime 
contractor  and  his  subcontractor  for  that 
item. 

(E)  Monciimpetition  and  based  on 
catcdog  or  market  price.  Code  6.  A 
contracting  action  shall  he  reported 


Code  6  if  there  was  no  competition  in 
the  award  and  the  reasonableness  of 
price  was  based  on  established  catalog 
or  market  prices  of  commercial  items 
sold  in  substantial  quantities  to  the 
general  public  as  defined  in  FAR  15.804- 
3(c).  If  the  award  involves  catalog  or 
market  prices  and  the  criteria  for  "price 
competition"  as  specified  in  (ii)(A) 
above  have  been  met.  enter  Code  1 
versus  Code  6. 

(F)  Not  applicable.  Code  7.  The 
following  actions  shall  be  entered  as 
Code  7: 

(/)  Awards  for  brand  name  items  for 
<:ommis.sary  resale: 

[2]  Awards  to  nonprofit  organizations, 
including  educational  institutions; 

(J)  Awards  to  regulated  monopolies 
for  utilities  "where  the  price  negotiated 
is  based  on  prices  set  by  law  or 
regulation:" 

[4]  Awards  made  pursuant  to  section 
8(a).  Small  Business  Act  (IS  U.S.C, 
637(a)):  and 

(5)  Awards  coded  7  in  B13. 

(6)  Item  Ce.  Type  of  contract 
(i)  Enter  the  code  below  which 

corresponds  to  the  type  of  contract 
provided  for  in  the  provisions  of  the 
action  reported. 

Code  and  Type  ofControcI 

A  Fixed  Price  Redetermination:  Type  A 
B  Fixed  Price  Redetermination:  Type  B 
I     Firm  Fixed  Price 

K     Fixed  Price  Economic  Price  Adjustment 
L    Fixed  Price  Incentive  With  Performance 

incentive 
M     Fixed  Price  incentive  Without 

Performance  incentive 
R    Cost  Pius  Award  Fee 
S    Cost  Contract 
T    Coat  Sharing 
U     Cost  Plus  Fixed  Fee 

V  Cost  Plus  Incentive  Fee— With 
Performance  Incentive 

W     Cost  Plus  Incentive  Fee — Without 
Performance  incentive 

Y  Time  and  MateriaU 
7.     Liitior  Hour 

(ii)  Multiple  contract  types.  Where  the 
action  involves  more  than  one  type  of 
contract,  the  predominant  type  based  on 
dollars  shall  be  entered.  However,  if  any 
nonpredominant  portion  of  a  multi-type 
contract  exceeds  $500,000.  a  separate 
DD  Form  350  shall  be  used  to  report 
each  such  portion  of  the  action.  The 
total  of  the  DD  Form  350  so  reported 
shall  equal  the  total  contract  action. 

(iii)  Letter  contracts.  When  reporting 
original  letter  contracts  and 
amendments  thereto,  enter  the  code  for 
the  type  of  contract  that  will  be  used 
when  the  letter  contract  is  converted  to 
a  definitive  contract. 

(7)  Item  C7.  Number  of  offerors 
solicited.  Fjiter  the  code  below  which 
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describes  the  number  of  offerors 
solicited.  If  Bl3  is  coded  a  enter  Code  2. 
Code  1  is  tised  when  only  one  offeror 
was  solicited.  Code  2  is  used  when  more 
than  one  offeror  was  solicited. 

(8)  Item  C8.  Number  of  Offers 
Received.  Enter  the  code  below  which 
describes  the  number  of  offers  received. 
If  Bl3  is  coded  8.  enter  Code  2.  Code  1  is 
u.sed  where  only  one  offer  was  received. 
Code  2  is  used  when  more  than  one  offer 
was  received. 

(9)  Item  C9.  Solicitation  procedures. 
Enter  the  code  below  which  accurately 
describes  the  action.  This  item  pertains 
to  the  requirements  of  FAR  Part  6, 
Subparts  6.1,  6.2.  and  6.3.  with  the 
exception  of  the  statutory  authorities  for 
other  than  full  and  open  competition 
(Subpart  6.3)  which  are  reported  in  Item 
ClO  below.  Codes  A  through  K  designate 
the  full  and  open  competition 
requirements  set  forth  in  FAR  Part  6. 
Codes  L  and  M  designate  actions  which 
do  not  require  the  application  of  these 
requirements.  Code  N  designates  a 
statutory  exception  to  full  and  open 
competition.  Modifications  within  the 
scope  of  a  contract  and  delivery  orders 
under  requirements  or  definite  quantity 
contracts  shall  be  reported  the  same  as 
the  initial  contract.  Delivery  orders 
under  indefinite  quantity  contracts  shall 
be  reported  the  same  as  the  initial 
contract  when  the  conditions  in  FAR 
6.001(f)  are  met.  If  these  conditions  are 
not  met.  the  delivery  order  shall  be 
reported  pursuant  to  the  conditions 
applicable  to  that  order.  If  B13  is  coded 
6,  for  posf-CICA  contracts,  enter  Code  B 
for  single  award  schedules  or  Code  F  for 
multiple  award  schedules. 

If  item  B13  is  coded  B.  for  posl-CICA 
contracting  actions,  enter  only  Code  B  or  N 
as  appropriate. 

Code  A — Full  and  open  competition — 
sealed  bidding  is  entered  when  the  action 
resulted  from  an  award  pursuant  to  FAR 
e.l02(a). 

Code  B — Full  and  open  competition — 
competitive  proposals  is  entered  when  the 
action  resulted  from  an  award  pursuant  to 
FAR  6.102(b). 

Code  C — Full  and  open  competition — 
combination  is  entered  when  action  resulted 
from  an  award  using  a  combination  of 
competitive  procedures  (e.g..  Two-Step 
Sealed  Bidding)  pursuant  to  FAR  6.102(c). 

Code  D — Architect-engineer  is  entered  if 
the  action  resulted  from  selection  of  sources 
for  architect-engineer  contracts  pursuant  to 
FAR  6.102(d)(1). 

Code  E  is  entered  if  the  action  resulted 
from  competitive  selection  of  t>asic  research 
proposals  pursuant  to  FAR  6.102(d)(2). 

Code  F — Multiple  award  schedule  is 
entered  if  the  action  is  an  award  of  a  multiple 
award  schedule  pursuant  to  FAR  6.102(d)(3). 
Orders  against  such  schedules  are  also 
Coded  F.  Do  not  use  this  code  if  item  13  is 
coded  6.  (Use  either  B  or  N  as  appropriate.) 


Code  G — Alternate  source — reduced  cost  is 
entered  if  the  action  resulted  from  use  of 
procedures  to  reduce  over«ll  costs  pursuant 
to  FAR  6.202(a)(1). 

Code  H— Alternate  source — mobilization  is 
entered  if  the  action  resulted  from  use  of 
procedures  for  having  a  facility  available  for 
national  defense  or  industrial  mobilization 
pursuant  to  FAR  6.202(a)(2). 

Code  /—Alternate  source — Eng.'RfrD 
capability  is  entered  if  the  action  resulted 
from  use  of  procedures  for  establishing  or 
maintaining  an  essential  engineering, 
research,  or  development  capability  pursuant 
to  FAR  6.202(a)(3). 

Code  K — Set-aside  is  entered  if  the  action 
resulted  from  use  of  procedures  for  set-asides 
pursuant  to  FAR  6.203. 

Code  L — ^al  program. 

Code  M — Otherwise  authorized  by  statute 
is  entered  when  the  agency  uses  contracting 
procedures  that  are  expressly  authorized  by 
statute  and  not  addressed  in  FAR  Part  6  (See 
FAR  e.001(c).)  Code  M  should  not  be  used  for 
statutes  addressed  in  FAR  6.302-5:  these 
statutes  require  Code  N  in  Item  C9  and  Code 
5A  in  Item  CIO. 

Code  N— Other  than  full  and  open 
competition  is  entered  if  the  action  resulted 
from  use  of  other  than  full  and  open 
competition  pursuant  to  FAR  6.301.  When  this 
code  is  used,  an  entry  is  required  in  Item  Cltt 

(lOJ  Item  ClO.  Authority  for  other  than 
full  and  open  competition.  Enter  the 
appropriate  code  below  when  Item  CQ  is 
coded  N.  Explanations  of  the  authorities 
are  set  forth  in  FAR  6.302, 

Code  lA — Unique  source  is  entered  when 
action  was  justified  pursuant  to  FAR  8.302- 
1(b)(1). 

Cfxfe  IB — Follow-on  contract  is  entered 
when  action  was  justified  pursuant  to  FAR 
6.302-l(b)(2). 

Code  IC — Unsolicited  research  proposal  is 
entered  when  action  was  justified  pursuant  to 
FAR  6J02-l(b)(3). 

Code  ID — Patent/data  rights  is  entered 
when  action  was  justified  pursuant  to  FAR 
6.302-1  (b)(4). 

Code  IE — Utilities  is  entered  when  action 
was  justified  pursuant  to  FAR  6.302-1  (b)(5). 

Code  IF — Standardization  is  entered  when 
action  was  justified  pursuant  to  FAR  6.302- 
1(b)(6). 

Code  IG — Only  one  source — other  is 
entered  when  the  action  was  justified 
pursuant  to  FAR  6.302-1  in  a  situation  other 
than  the  examples  cited  in  Codes  lA  through 
IF  above. 

Code  2A — Urgency  is  entered  when  action 
was  justified  pursuant  to  FAR  6.302-2. 

Code  3A — Mobilization  is  entered  when 
action  was  justified  pursuant  to  FAR  6.302- 
3(a|(2)(i). 

Code  38— Essential  RfrD  capability  is 
entered  when  action  was  justified  pursuant  to 
FAR  6.302-^a)(2)(ii). 

.Code  4A — International  agreement/foreign 
military  sales  is  entered  when  action  was 
justified  pursuant  to  FAR  6.302-4. 

Code  5A — Authorized  by  statute  is  entered 
when  action  was  justified  pursuant  to  FAR 
a.302-^a)[2\[i). 


Code  SB — Authorized  resale  is  entered 
when  action  was  justified  pursuant  to  FAR 
6.302-5(a)(2)(ii). 

Code  6A — National  security  is  entered 
when  action  was  justified  pursuant  te  FAR 
6.302-6. 

Code  7A — Public  interest  is  entered  when 
action  was  taken  pursuant  to  FAR  6.302-7. 

(e)  Part  D  of  DD  Form  350.  The 
following  nJes  apply  to  each  of  the 
items  listed  in  Part  D  of  DD  Form  350:  If 
Item  B12  is  coded  1  or  if  Item  Bl3  is 
coded  6,  7,  or  8,  leave  all  items  in  this 
part  blank.  If  Item  B13  is  coded  1 
through  4.  or  A.  (i)  coding  of  all  items  in 
this  Part  D  shall  be  accomplished  in 
accordance  with  the  coding  instructions 
for  that  item,  and  (ii)  the  status  of  the 
concern,  such  as  its  size  or  ownership, 
.shall  be  determined  as  of  the  date  of  the 
award.  If  Item  Bl3  is  coded  5,  or  B 
through  G,  enter  the  same  code  in  each 
item  in  Part  D  that  was  reported  on  the 
DD  Form  350  to  the  original  contract 
governing  this  transaction.  If  a  DD  Form 
350  to  the  original  contract  was  not 
submitted  because  a  DD  Form  3.50  was 
not  required,  enter  the  code  which  is 
applicable  to  the  original  contract 
governing  this  transaction. 
(1)  Item  Dl.  Type  of  business. 
(i)  Enter  Code  1  if  the  award  was 
made  to  a  domestic  large  business 
concern,  and  the  place  of  performance 
(Item  B5CJ  is  within  the  United  States, 
its  possessions.  Puerto  Rico,  or  the  Trust 
Territory  of  ihe  Pacific  Islands. 

(ii)  Enter  Code  2  if  the  award  was 
made  to  a  small  business  concern  as 
defined  in  FAR  19.101  and  the  place  of 
performance  (Item  B5C)  is  within  the 
United  States,  its  possessions,  Puerto 
Rico,  or  the  Trust  Territory  of  the  Pacific 
Islands. 

(iii)  Enter  Code  3  if  the  award  is  made 
to  a  foreign  concern  (FAR  25.101), 
including  non-US  chartered  nonprofit 
institutions  as  defined  in  (v)  below. 

(iv)  Enter  Code  4  if  the  award  is  made 
to  a  domestic  large  or  small  business 
concern  and  the  place  of  performance 
(Item  B5C)  is  outside  the  United  States, 
its  possessions.  Puerto  Rico  or  the  Trust 
Territory  of  the  Pacific  Islands. 

(v)  Enter  Code  A,  B,  C,  D.  or  E  if  the 
award  was  made  to  a  domestic 
nonprofit  institution  and  the  place  of 
performance  (Item  B5C)  was  within  the 
United  States,  its  possessions.  Puerto 
Rico,  or  the  Trust  Territory  of  the  Pacific 
Islands.  If  an  award  is  made  to  a  non-US 
chartered  nonprofit  institution,  enter 
Code  3,  Foreign  Concern.  A  nonprofit 
institution  is  defined  as  any  corporation, 
foundation,  trust,  or  institution  not 
organized  for  profit,  no  part  of  the  net 
earnings  of  which  inure  to  the  benefit  of 
any  private  shareholder  or  individual. 
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Included  are  educational  and  scientific 
institutions  of  a  nonprofit  nature,  and 
state,  local,  and  other  non-Federal 
Government  agencies.  Enter  Code  A  if 
the  contractor  is  an  educational 
institution.  Code  B  if  a  hospital.  Code  C 
if  a  workshop  for  the  blind  or  other 
severely  handicapped  and  the  action  is 
an  acquisition  from  the  Procurement  List 
(see  FAR  8.703),  Code  D  if  a  workshop 
for  the  blind  or  other  severely 
handicapped  and  the  action  is  not  an 
acquisition  from  the  Procurement  List 
(Optional  Placement)  (see  FAR  8.713), 
and  Code  E  for  all  other  nonprofit 
institutions. 

(2)  Item  D2.  reason  not  awarded  to 
small  business  concern.  If  the  action 
was  not  awarded  to  a  small  business 
concern,  enter  an  appropriate  code  from 
the  available  codes  below.  Otherwise, 
leave  blank. 

(i)  Use  Code  1  if  there  was  no  known 
small  business  source. 

(ii)  Use  Code  2  if  there  was  a  known 
small  business  source  but  it  was  not 
solicited  for  a  bid  or  proposal. 

(iii)  Use  Code  3  if  a  small  business 
concern  was  solicited,  but  no  bid  or 
proposal  was  received  from  such 
concern,  or  the  concern  did  not  offer 
sufficient  quantity  to  cover  the  total 
requirement  but  received  a  separate 
award  for  the  portion  bid  on  under  this 
solicitation. 

(iv)  Use  Code  4  if  a  small  business 
concern  was  solicited  but  the  low  or 
most  advantageous  offer  was  not  from 
small  business.  Enter  Code  4  if  a  small 
business  concern  was  not  willing  to 
accept  award  of  a  set-aside  portion  of 
an  action  at  the  price  offered  as 
determined  by  the  price  the  Government 
would  otherwise  have  had  to  pay. 

(v)  Use  Code  5  if  not  awarded  to  small 
business  for  any  other  reason. 

(3)  Item  D3.  Small  disadvantaged 
business. 

(i)  Enter  Code  1  if  the  contractor  is  not 
a  small  disadvantaged  business  concern 
in  accordance  with  the  representation 
required  in  FAR  19.304(a). 

(ii)  Enter  Code  2  if  the  contract  was 
awarded  to  the  U.S.  Small  Business 
Administration  (SBA)  pursuant  to 
section  8(a)  of  the  Small  Business  Act 
(FAR  19.8). 

(iii)  Enter  Code  3  if  the  award  is  not 
an  SBA  8(a)  award  but  is  made  to  a  firm 
determined  to  be  a  small  disadvantaged 
business  concern  in  accordance  with  the 
representation  required  in  FAR 
19.304(b). 

(4)  Item  D4,  Reason  not  awarded  to 
small  disadvantaged  business  concern. 
If  the  action  was  not  awarded  to  a  small 
disadvantaged  business  concern,  enter 
an  appropriate  code  from  the  available 
codes  below.  Otherwise,  leave  bUnk. 


(i)  Use  Code  1  if  there  was  no  known 
small  disadvantaged  business  source. 

(ii)  Use  Code  2  if  there  was  a  known 
small  disadvantaged  business  source 
but  it  was  not  solicited  for  a  bid  or 
proposal. 

(iii)  Use  Code  3  if  a  small 
disadvantaged  business  concern  was 
solicited,  but  no  bid  or  proposal  was 
received  from  such  concern,  or  the 
concern  did  not  offer  sufficient  quantity 
to  cover  the  total  requirement  but 
received  an  award  for  the  portion  bid 
on. 

(iv)  Use  Code  4  if  a  small 
disadvantaged  business  concern  was 
solicited  but  the  low  or  most 
advantageous  offer  was  not  from  a  small 
disadvantaged  business  concern. 

(v)  Use  Code  5  if  not  awarded  to  a 
small  disadvantaged  business  for  any 
other  reason. 

[5]  Item  D5.  Women-owned  small 
business. 

(i)  Enter  Code  1  if  the  contractor's 
response  to  FAR  52.219-3  indicates  the 
firm  is  not  a  women-owned  small 
business. 

(ii)  Enter  Code  2  if  the  response  to 
FAR  52.21»-3  indicates  in  the 
affirmative  that  the  contractor  is  a 
women-owned  small  business. 

(iii)  Enter  Code  3  if  the  information  is 
not  available  because  the  contractor  did 
not  complete  the  certification  under  FAR 
52.219-3. 

(6)  Item  D6,  Small  business  set-aside 
preference. 

(i)  Enter  Code  1  if  the  solicitation/ 
award  was  not  totally  or  partially  set 
aside  for  small  business  pursuant  to 
FAR  19.502-2.  FAR  19.502-3.  and  220.70. 

(ii)  Enter  Code  2  if  the  solicitation/ 
award  was  totally  set  aside  for  small 
business  pursuant  to  FAR  19.502-2. 

(iii)  Enter  Code  3  if  the  solicitation/ 
award  was  partially  set  aside  for  small 
business  pursuant  to  FAR  19.502-3  and 
220.70. 

(7)  Item  D7,  Subcontracting  plan  for 
small  and  small  disadvantaged 
businesses.  Enter  the  appropriate  code 
as  follows: 

(i)  Enter  Code  1  if  a  subcontracting 
plan  was  not  included  in  the  contract 
because  subcontracting  possibilities  do 
not  exist  (FAR  19.706). 

(ii)  Enter  Code  2  if  the  subcontracting 
plan  was  not  required  for  other  reasons, 
e.g..  the  action  was  awarded  to  a  small 
business  firm  or  the  dollar  value  of  the 
award  was  less  than  the  cited  threshold 
(FAR  19.708(b)). 

(iii)  Enter  Code  3  if  the  subcontracting 
plan  was  required  but  the  incentive 
provisions  referenced  in  FAR  19.708(c) 
were  not  included. 

(iv)  Enter  Code  4  if  the  subcontracting 
plan  was  required  and  incentive 


provisions  specifically  pertaining  to 
subcontracting  with  small  and  small 
disadvantaged  business  referenced  in 
FAR  19.708(c)  were  included. 

(8)  Item  Da,  Small  Business 
Innovation  Research  (SBIR)  Program. 
Enter  the  appropriate  code  as  follows: 

(i)  Enter  Code  1  if  the  action  is  not  in 
support  of  the  Small  Business 
Innovation  Research  Program  (Pub.  L 
97-219). 

(ii)  Enter  Code  2  if  the  action  is 
related  to  a  Phase  I  contract  in  support 
of  the  Small  Business  Innovation 
Research  Program  (Pub.  L.  97-219). 

(iii)  Enter  Code  3  if  the  action  is 
related  to  a  Phase  II  contract  in  support 
of  the  Small  Business  Innovation 
Research  Program  (Pub.  L.  97-219). 

(9)  Item  D9.  Labor  Surplus  Area  (LSA) 
preference.  The  Department  of  Labor 
publication  "Listing  of  Eligible  Labor 
Surplus  Areas  Under  Defense 
Manpower  Policy  No.  4B  and  Executive 
Orders  10582  and  12073"  defines  all 
areas  classified  as  labor  surplus  areas. 
If  Code  2.  3.  4.  5.  or  6  is  entered,  the 
entry  in  Item  B5C  must  be  a  location 
which  on  the  date  of  the  action  is 
located  within  a  labor  surplus  area. 

(i)  Enter  Code  1  if  no  preference  was 
given  to  labor  surplus  area  concerns. 

(ii)  Enter  Code  2  when  reporting  the 
labor  surplus  portion  of  a  combined  set- 
aside  (219.502-70). 

(iii)  Enter  Code  3  if  the  action  was 
awarded  to  a  concern  in  a  labor  surplus 
area  wherein  preference  was  given 
under  partial  labor  surplus  area  set- 
aside  procedures  (220.7003),  except  if 
set-aside  preference  resulted  from  a 
combined  small  business/labor  surplus 
area  set-aside  as  set  forth  in  (ii)  above. 

(iv)  Enter  Code  4  if  the  action  was 
awarded  to  a  concern  in  a  labor  surplus 
area  and  tie  bid  preference  (FAR  15.407- 
6)  was  given. 

(v)  Enter  Code  5  when  reporting  an 
award  that  is  totally  set-aside  for  labor 
surplus  areas,  but  with  no  further 
preference  as  to  whether  it  is  a  large  or 
small  business  firm. 

(vi)  Enter  Code  6  when  reporting  an 
award  that  is  totally  set-aside  for  labor 
surplus  area  concerns  which  are  also 
small  business  concerns. 

(10)  Item  DlO.  Subject  to  labor 
standards  statutes.  Enter  the 
appropriate  code  as  follows: 

(i)  Enter  Code  1  if  subject  to  the 
provisions  of  the  Walsh-Healey  Act, 
manufacturer  (see  FAR  22.6). 

(ii)  Enter  Code  2  if  subject  to  the 
provisions  of  the  Walsh-Healey  Act. 
regular  dealer  (see  FAR  22.6). 

(iii)  Enter  Code  3  if  subject  to  the 
provisions  of  the  Service  Contract  Act. 
as  amended  (see  FAR  22.6]. 
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(iv)  Enter  Code.4  if  subject  to  the 
Davis-Bacon  Act. 

|v)  Enter  Code  5  if  not  subject  to  any 
of  the  statutory  requirements  above. 

(11)  Item  Oil.  Certificate  of  current 
cost  or  pricing  data.  Enter  Code  1  if  a 
certificate  of  current  cost  or  pricing  data 
(see  FAR  15.804-4)  was  obtained.  Code 
2  if  the  certificate  was  not  obtained,  or 
Code  3  if  the  requirement  was  waived. 

(12)  Item  D12.  Trade  data  relating  to 
products  or  components  not 
manufactured  in  the  United  States  or 
.•services  performed  by  foreign  concerns. 

(i)  Item  D12A.  Number  of  offerors. 
Enter  the  number  of  offerors  of  end- 
products  not  manufactured  in  the  United 
States,  its  possessions.  Puerto  Rico,  or 
the  Trust  Territory  of  the  Pacific  Islands. 
If  zero,  enter  0;  if  greater  than  9.  enter  9. 

(ii)  Item  D12B.  Buy  American  Act 
percent  difference.  If  the  evaluation 
factor  under  the  Buy  American  Act  is 
used  and  results  in  an  award  to  a  firm 
offering  a  domestic  product,  enter  the 
percent  difference  between  the  award 
price  and  low  firm  offering  a  foreign  end 
product,  computed  before  application  of 
the  Buy  American  Act  differential:  i.e.. 
the  difference  divided  by  the  price  of  the 
low  firm  offering  a  foreign  end  product. 
Enter  the  percentage  as  a  whole  number 
(i.e..  for  5%.  enter  05:  for  11%,  enter  11). 
If  the  evaluation  factor  under  the  Buy 
American  Act  is  not  u.sed.  enter  2  zeros 
(00). 

(iii)  Item  D12C,  Country  of  origin. 
Enter  appropriate  country  code  shown 
as  follnw.s: 

(A)  If  the  product  shown  in  Item  BSD 
is  manufactured  in  the  U.S.  and  more 
than  50'>6  of  the  cost  of  all  its 
components  is  not  manufactured  in  the 
U.S.,  enter  the  letter  A  and  the  2-digit 
code  of  the  country/area  providing- the 
greatest  part  of  such  components,  as 
shown  in  the  list  published  by  the 
Director.  Federal  Procurement  Data 
Center. 

(B)  If  the  product  is  manufactured, 
mined,  or  grown  outside  the  U.S..  enter 
the  letter  B  and  the  2-digit  code  of  the 
country /area  of  origin,  as  shown  in  the 
list  published  by  the  Director,  Federal 
Procurement  Data  Center. 

(C)  If  a  service  shown  in  Item  B8A  is 
performed  by  a  foreign  concern  (see 
FAR  25.101).  enter  the  letter  B  and  the 
country/area  code  of  the  coi.cem.  as 
shown  in  the  list  published  by  the 
Director.  Federal  Procurement  Data 
Center. 

(D)  In  all  other  cases,  leave  this  item 
blank. 

(13)  Item  D13,  Contract  financing 
(pmgress  payments  or  advance 
uaynicntsj.  Enter  the  appropriate  code 
as  follows  if  Item  C6  is  coded  A.  B, ),  K, 
LorM. 


(i)  Enter  Code  1  if  the  action  contains 
the  clause  at  FAR  52.232-16  or  Alternate 
I. 

(ii)  Enter  Code  2  if  the  action  contains 
the  clause  at  252.232-7004. 

(iii)  Enter  Code  3  if  the  action  is  for 
either  shipbuilding  or  construction  and 
percentage-of-completion-progress- 
payment  financing  is  provided  (see  FAR 
32.102(e)). 

(iv)  Enter  Code  4  if  the  action  provides 
Unusual  Progress  Payments  or  Advance 
Payments  (see  FAR  32.4.  and  FAR 
32.501-2). 

(v)  Enter  code  5  if  none  of  the  attove 
apply. 

(f)  Part  E.  DO  Form  350.  For 
dcpartmentid  or  higher  authority  use. 

(g)  Part  F.  DDForm  350. 

(1)  Item  Fl.  Name  of  contracting 
officer  or  representative.  Enter  name 
(Last.  First.  MI)  of  the  contracting  officer 
or  representative. 

(2)  Item  F2.  Signature.  Contracting 
officer  or  representative. 

(3)  Item  l^.  Telephone  number. 
Installations  serviced  by  the  Automatic 
Voice  Network  shall  enter  the 
AUTOVON  number  plus  extension. 

(4)  Item  F4.  Date.  Fjiter  date  (Yr./Mo./ 
Da.)  that  DD  Form  350  Report  is 
submitted. 

2t)4.671-6    Instructions  for  preparing 
masiwUc  tap*  of  DO  Fonn  350  actions,  DO- 
OR&E(M)1014. 

A  magnetic  tape  as  prescribed  by  the 
Office  of  the  Deputy  Under  Secretary  of 
Defense  for  Acquisition  Management 
will  be  submitted  to  DIOBr-WHS  by  the 
Departments  to  cover  individual  DD 
Form  350  transactions  for  each  month 
(noncumulative).  The  instructions  for 
preparing  the  tape  are  developed  by 
DIOR-WHS  with  the  agreement  of  the 
Departments. 

204.672    Monthly  contracting  summary  of 
actions  $25,000  or  less  (DO  Form  1057). 

204.672-1    Scope. 

This  section  prescribes  the  reporting 
on  DD  Form  1057  of  contracting  actions 
of  $25,000  or  less  each.  This  form  in 
conjunction  with  DD  Form  350  is  used  to 
prepare  recurring  and  special  reports  as 
indiuited  in  204.671-2.  This  reporting 
requirement  has  been  assigned  Report 
Control  Symbol:  DD-DR8iE(M)  1015. 

204.672-2    Applicability  and  coverage. 

(<i)  A  DD  Form  1057  shall  hn  prepared 
(typewritten  or  machine  reproduced)  by 
each  contracting  office  of  the 
Department  of  Defense  to  which  a 
reporting  office  code  has  been  assigned 
in  the  DoD  Procurement  Coding  Manual. 
Volume  III.  The  DD  Form  1057  shall 
cover  all  contracting  actions  of  $25,000 
or  less.  Separate  codes  may  be  assigned 


to  an  installation,  base,  or  activity  by 
Volume  III  of  the  DoD  Procurement 
Coding  Manual  in  order  to  distinguish 
between  various  types  of  acquisition, 
such  as  base  and  central  contracting,  or 
RDT&E  and  non-RDT&E  acquisition. 
Subject  to  the  approval  of  the 
organizations  listed  in  204.672-3.  a 
machine  printout  or  other  machine 
product  containing  the  information  on 
the  DD  Form  1057  may  be  submitted  in 
lieu  of  the  form. 

(b)  DD  Form  1057  shall  include  ail 
debit  or  credit  contracting  actions  of 
$25,000  or  less  involving: 

(1)  Appropriated  funds: 

(2)  Contract  authorizations: 

(3)  Stock  or  other  revolving  funds 
which  are  replenished  or  reimbursed 
from  appropriated  funds; 

(4)  Appropriated  funds  transferred  to 
the  Departments,  such  as  Military 
Assistance  Program  funds:  and, 

(5)  Appropriated  funds  obligated 
pursuant  to  provisions  of  Pub.  L.  85-804. 

(c)  The  report  shall  exclude  actions  ol 
$25,000  or  less  which: 

(1)  Involve  nonappropriated  funds: 

(2)  Are  delivery  orders  against 
indefinite  delivery  type  contracts 
entered  into  by  the  Defense  Fuel  Supply 
Center  Defense  Fuel  Supply  Center  or 
the  Defense  General  Supply  Center  for 
Petroleum  or  Petroleum  Products:  these 
offices  shall  report  the  estimated  total 
cost  of  indefinite  delivery  type        /~n, 
contracts; 

(.i)  Are  requisitions  transferring 
supplies  within  and  among  the 
Departments  and  Agencies  of  the 
Department  of  Defense; 

(4)  Are  placed  by  the  Defense 
Communications  Agency.  Defense 
Commercial  Communications  Office 
(DECCO).  Tliese  actions  are  covered  by 
other  reporting  instructions: 

(5)  Are  orders  on  GSA  stores  depots: 

(6)  Involve  Government  bills  of  lading 
or  transportation  requests:  and. 

(7)  Are  for  purchase  of  land,  or  rental 
or  lease  of  real  property. 

204.672-3    Due  date  and  distritMJtion. 

(a)  In  addition  to  instructions  given  in 
(b)  through  (f)  below  for  contracting 
offices  of  specified  Departments  and 
Agencies,  the  following  instructions  an; 
applicable  to  all  contracting  offices. 

(1)  Reports  shall  be  submitted  in  time 
to  reach  the  recipient  wijhin  three  (3) 
working  days  after  the  close  of  each 
month.  To  meet  this  due  dale, 
contracting  offices  are  authorized  to  cut 
off  no  earlier  than  the  25fh  calendar  day 
of  the  month  reported.  For  the  month  of 
September  only,  the  due  date  may  be 
extended  by  10  additional  calendar 
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days,  but  the  cut-off  date  must  be  as  of 
.TO  September. 

(2)  Negative  reports  shall  be 
submitted  if  a  contracting  office  has  not 
transacted  a  reportable  action  during 
the  month. 

(3)  Letter  of  transmittal  is  not 
required. 

(b)  Army  contracting  offices  shall 
distribute  DD  Form  1057  as  follows: 

(1)  The  original  (except  from  Army 
Engineer  Civil  Works  Contracting 
offices)  shall  be  forwarded  to  HQDA 
(JDHQ-SV-W-P),  Washington.  DC 
20310-0600. 

(2)  Army  Engineer  Civil  Works 
Contracting  offices  shall  forward  the 
original  to  HQDA  (DAEN-PRP). 
Washington.  D.C.  20314-1000.  A  copy  is 
not  required  for  HQDA. 

(c)  Navy  contracting  offices  shall 
forward  the  original  DD  Form  1057  as 
directed  by  COMNAVSUP  (SUP-024). 

|d)  Air  Force  contracting  offices  shall 
forward  the  original  DD  Form  1057  as 
directed  by  HQ  USAF/RDC. 

(e)  Defense  Logistics  Agency 
contracting  offices  shall  forward  the 
original  DD  Form  1057  as  directed  by 
HQDLA. 

(f)  All  other  contracting  offices  of  the 
Department  of  Defense  shall  forward  the 
original  DD  Form  1057  to  HQDA  (JDHQ- 
SV-W-P).  Washington.  DC.  20310-0600. 

(g)  Contracting  actions  of  $25,000  or 
less  which  are  reportable  in  accordance 
with  204.672-2  and  are  accomplished  by 
contract  administration  offices  shall  be 
handled  as  follows: 

(1)  When  the  contractual  instrument  is 
being  distributed,  a  copy  shall  be  clearly 
annotated  "DD  Form  1057  Reporting 
Copy"  and  shall  be  forwarded  to  the 
appropriate  contracting  office  listed  in 
Appendix  N. 

(2)  Contracting  offices  shall  include 
data  for  such  instruments  in  their 
reports  on  DD  Form  1057. 

204.672-4    Terms  used. 

The  terms  used  on  DD  Form  1057  will, 
in  all  cases,  have  the  same  meaning  as 
they  do  for  the  purpose  of  preparing  DD 
Form  350. 

204.672-5    Instructions  for  completion  of 
the  DO  Form  1057. 

(a)  Heading. 

(1)  Month  ending — Enter  the  year, 
month  and  day  indicating  the  ending 
date  of  the  month  reported.  Enter  each 
segment  as  a  2-digit  number  using  01 
through  12  for  January  through 
December.  For  example,  for  the  month 
ending  30  April  1984.  enter  840430. 

(2)  Contracting  office  and  mailing 
address — Enter  sufficient  detail  to 
establish  the  identity  of  the  contracting 
office  submitting  the  report. 


(3)  Reporting  office  code — Enter  the 
code  assigned  to  the  contractmg  office 
pursuant  to  Volume  III  of  the  DoD 
Procurement  Coding  Manual.  This  is  the 
same  code  that  is  used  for  Item  A3  of 
DD  Form  350. 

(4)  Number  of  actions. 

(i)  Only  transactions  that  obligate  or 
deobligate  funds  shall  be  counted. 
Except  as  provided  in  (ii)  below,  each 
call  or  order  under  a  blanket  purchase 
agreement,  imprest  fund,  requirements 
type  contract,  or  indefinite  delivery 
indefinite  quantity  contract  shall  be 
counted  as  an  action.  A  definite  quantity 
indefinite  delivery  contract  shall  be 
counted  once  at  the  time  of  award,  and 
orders  under  such  contracts  shall  not  be 
counted.  If  it  is  not  possible  to  determine 
the  price  of  an  order  or  call  when  it  is 
placed,  it  may  be  counted  when  the 
voucher  is  paid,  but  care  shall  be 
exercised  to  avoid  double  counting  of 
such  actions. 

(ii)  For  the  following  transactions, 
each  voucher  paid  during  the  report 
period  shall  be  counted  as  one  action, 
and  no  other  count  shall  be  reported.  (If 
the  voucher  is  in  excess  of  $25,000,  the 
action  shall  be  reported  on  DD  Form  350 
rather  than  DD  Form  1057): 

(A)  Meals  and  lodging; 

(B)  Automatic  deliveries,  such  as. 
bread,  milk,  and  ice  cream; 

(C)  Utilities,  such  as,  electricity,  gas, 
and  telephone.  (Headquarters,  Naval 
Facilities  Engineering  Command,  will 
submit  consolidated  reports  on  utilities 
contracts  for  all  Naval  Shore 
Establishments). 

(5)  Dollar  value.  All  dollar  amounts 
shall  be  entered  in  whole  dollars.  Do  not 
enter  cents.  For  example.  $2,510.10  or 
$2,510.90  shall  be  reported  as  $2,510.  Do 
not  enter  $2,510.00  or  $2,510.—.  If  the  net 
amount  is  a  decrease,  enter  the  symbol 

" — "  immediately  preceding  the  amount 
to  signify  a  credit  entry.  Do  not  enter 
parentheses, 
(b)  Section  A,  Contracting  actions. 

(1)  Enter  under  Lines  1  through  4.  the 
number  and  value  of  actions  of  $25,000 
or  less  according  to  type  of  contractor 
(i.e.,  small  business,  large  business, 
educational  and  nonprofit  institutions), 
and  for  work  outside  the  U.S.,  in 
accordance  with  instructions  in  (2),  (3), 
(4),  (5).  and  (6)  below. 

(2)  Enter  on  Lines  l.a..  2.a.,  3.a.,  and 
4. a.,  the  number  and  dollar  amount  of 
those  contracting  actions  accomplished 
through  sealed  bid  procedures. 

(3)  Enter  on  Lines  l.b..  2.b..  and  4.b., 
the  number  and  dollar  amount  of  those 
negotiated  contracting  actions 
considered  for  competition  where  price 
competition  or  design  or  technical 
competition  was  present  in  accordance 
with  the  criteria  set  forth  in  204.671- 


5(c)(5)(ii)  (A)  and  (B).  Small  business- 
small  purchase  set-asides  shall  be 
reported  as  competitive  awards. 

(4)  Enter  on  Lines  I.e.  2.C.,  and  4.c., 
the  number  and  dollar  amount  of  those 
negotiated  contracting  actions 
accomplished  where  competition  was 
not  present  as  covered  in  204.671- 
5(c)(5)(ii)  (C).  (D),  and  (E).  These  actions 
shall  also  be  reported  in  section  B,  as 
appropriate. 

(5)  Enter  on  Lines  l.d..  2.d..  and  4.d.. 
the  number  and  dollar  amount  of  those 
negotiated  contracting  actions  meeting 
the  requirements  of  204.671-5(C)(5)(ii)(F) 
which  are  excluded  from  the 
competition  base. 

(6)  Enter  on  Line  3.b..  the  number  and 
dollar  amount  of  contracting  actions 
accomplished  by  negotiation. 

(7)  Enter  under  Line  5.  and  on  Lines  6 
and  7,  the  number  and  dollar  amount  of 
contracting  actions  as  appropriate. 

(c)  Section  B,  Set-Aside  and  local  use 
data. 

Line  and  Description 

BOIa  Labor  Surplus  Area  or  Industry  Sel- 

Aside 

BOIb  Small  Business  Set-Aside  (Unilalera!) 

B02  For  local  use 

B03a  Small  Purchases  Set-Aside  for  Small 

Business 

B0.3b  For  local  use 

B04  For  local  use 

B05  For  local  use 

B06  For  local  use 

B07  For  local  use 

B08  For  local  use 

B09  For  local  use 

Bio  For  local  use 

Bll  For  local  use 

B12  For  local  use 

B13  For  local  use 

814  For  local  use 

Bl5  For  local  use 

B16  For  local  use 

Bl7a  Small  Business  Set-Aside  ()oint) 

Bl7b  For  local  use 

Enter  on  Lines  BOla.  BOlb.  B03a  and 
Bl7a  the  number  and  dollar  value  of 
actions  of  $25,000  or  less  which  were 
awarded  under  the  type  of  set-aside 
indicated.  The  other  lines  will  be 
completed  as  directed  by  the 
appropriate  Departmental  office 
identified  in  204.672-3(a)(3). 

(d)  Section  C,  Research  development, 
test  and  evaluation  actions.  (These 
actions  are  also  reported  in  Sections  A 
and  B.)  Enter  the  number  and  dollar 
amount  of  contracting  actions  of  $25,000 
or  less  for  research,  development,  test 
and  evaluation  work  on  Lines  1  through 
4.  Do  not  include  purchases  of  supplies 
or  services  that  are  incidental  to  the 
fulfillment  of  RDT&E  work  but  do  not 
require  contractor  RDT&E  performance 

(e)  Section  D,  Selected  other  actions. 
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,  (1)  Enter  on  Line  l.a..  the  number  and 
dollar  amount  of  awards  made  to  small 
disadvantaged  business  concerns  that 
were  made  through  the  Small  Business 
Administration  pursuant  to  the  Small 
Business  Act —  Pub.  L  85-536.  section 
8(a).  Entries  on  this  line  shall  also  be 
reflected  on  Line  17.b.  of  Section  B. 

(2)  Enter  on  Line  l.b..  the  number  and 
dollar  amount  of  awards  made  directly 
to  small  disadvantaged  business 
concerns. 

(3)  Enter  on  Line  2.  the  number  and 
dollar  amount  of  awards  shown  in 
Section  A  that  were  made  to  women- 
owned  small  businesses. 

(f)  Adjustments.  Revised  DD  Form 
1057  reports  shall  not  be  submitted;  but 
the  amounts  of  corrections  or 
adjustments,  if  required,  shall  be 
included  in  the  report  of  the  following 
month.  If  the  correction  or  adjustment 
results  in  a  net  reduction  of  either  action 
or  dollar  amounts,  enter  the  symt>ol 
"CR"  following  the  amount  to  signify  a 
credit  entry. 

204.672-6    Instructions  for  preparing 
summary  punched  cards  or  tape  of  00 
Form  1057  actions,  OO-On&E(M)1015. 

Summary  of  punched  cards  or  tape  as 
prescribed  by  the  Office  of  the  Deputy 
Assistant  Secretary  of  Defense  for 
Procurement  will  be  submitted  to  DIOR- 
WHS  by  the  Departments  to  cover  DD 
Form  1057  transactions  for  each  month 
(noncumulative).  The  instructions  for 
preparing  the  punched  cards  or  tape  are 
developed  by  DIOR-WHS  with  the 
agreement  of  the  Departments. 

204.673    Report  of  individual  contract 
profit  plan  (DO  Form  1499). 

204.673-1    Scope.  I 

This  section  prescribes  the  reporting 
on  DD  Form  1499  of  cost  and  profit  plans 
on  contract  actions  of  $500,000  or  more, 
negotiated  by  specified  contracting 
offices.  The  form  provides  a  basis  for 
analyzing  profit  patterns  and  weighted 
guidelines  objectives  on  defense 
contracts.  As  used  in  this  section,  the 
term  cost  includes  target  cost  as  well  as 
estimated  cost,  and  the  term  profit 
includes  fee.  I 

204.673-2    ApplicabilHy. 

DD  Form  1499  shall  be  prepared  by 
each  contracting  office  of  the — 

(a)  Army  Materiel  Command,  Ballistic 
Missile  Defense  Systems  Command. 
Defense  Supply  Service.  Washington, 
and  U.S.  Army  Corps  of  Engineers; 

(b)  Air  Force  Logistics  and  Systems 
Commands;  and 

(c)  Naval  Air.  Sea.  and  Electronic 
Systems  Commands,  Naval  Facilities 
Engineering  Command.  Naval  Regional 
Contracting  Office.  Philadelphia.  The 


form  also  shall  be  prepared  by  the 
following  Navy  activities  of  the  Naval 
Supply  Systems  Command:  Navy 
Aviation  Supply  Office,  Philadelphia: 
Navy  Ships  Parts  Control  Center. 
Mechanicsburg;  and  Naval  Regional 
Contracting  Office.  Long  Beach. 
Contracting  offices  located  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico,  under  the  jurisdiction  of  the 
above-mentioned  commands,  are 
exempt  from  this  reporting  requirement. 

204.673-3    Coverage. 

(a)  A  DD  Form  1499  shall  be  prepared 
by  the  contracting  offices  described  in 
204.673-2  for  each  negotiation  of  a 
contractual  agreement  involving  a 
separate  cost  and  profit  that  together 
total  $500,000  or  more.  This  negotiated 
total  may  agree,  but  not  necessarily, 
with  the  amount  obligated  by  the 
contractual  instrument  The  instrtmnent 
may  be  a  new  definitive  contract,  an 
indefinite  delivery-type  contract,  the 
def  initization  of  a  letter  contract,  or 
order  under  a  basic  ordering  agreement, 
a  supplemental  agreement,  or  any  other 
action  in  which  the  contracting  officer 
and  contractor  negotiate  an  estimated 
cost  and  profit.  If.  in  connection  with  a 
fixed-price-type  contract  or  contract 
modification,  the  contracting  officer 
requires  the  contractor  to  submit  cost  or 
pricing  data  pursuant  to  FAR  15.804-2,  a 
DD  Form  1499  shall  be  prepared 
showing  the  contracting  officer's  best 
estimate  of  cost  and  profit 

(b)  If  more  than  one  profit  rate  applies 
to  a  negotiation  and  the  amount  for  each 
rate  is  $500,000  or  more,  a  separate  DD 
Form  1499  shall  be  used  to  report  data 
for  each  rate.  If  the  dollar  amount  for 
any  profit  rate  of  a  multirate  negotiation 
is  less  than  $500,000.  the  data  for  the 
amount  below  $500,000  shall  not  be 
reported.  If  the  separation  of  a  contract 
into  different  rates  produces  no  portion 
of  $500,000  or  more,  a  report  on  DD  Form 
1499  shall  not  be  submitted. 

(c)  If  any  reportable  negotiation 
includes  a  cost  or  cost-sharing  portion  or 
a  firm  fixed-price  portion  not  reportable 
pursuant  to  (a)  above,  that  portion  shall 
not  be  reported  on  DD  Form  1499.  If  the 
application  of  this  provision  fragments 
an  action  so  that  an  otherwise 
reportable  portion  is  less  than  $500,000. 
that  portion  shall  not  be  reported  on  DD 
Form  1499. 

(d)  A  DD  Form  1499  shall  be 
submitted  if  the  above  conditions  are 
met.  even  though  price  competition  was 
used,  weighted  guidelines  were  not 
used,  or  a  supplemental  agreement 
involving  cost  and  profit  was  executed 
without  changing  the  profit  rate 
applicable  to  the  basic  contract. 


204.S73-4    Due  date  and  distrMNftion. 

(a)  Contracting  offices  shall  prepare 
DD  Form  1499  as  soon  as  possible  after 
the  date  of  action,  assemble  the  reports 
for  the  month  of  action,  and  forward  the 
reports  in  duplicate  within  10  days  after 
the  close  of  the  month  as  follows: 

(1)  Army:  HQDA  (JDHQ-SV-W-P). 
Washington.  DC  20310-0600: 

(i)  Contracting  offices  under  the 
jurisdiction  of  ,\MC  and  the  BMDS 
Command  shall  report  through  U.S. 
Army  Materiel  Command.  Attn:  DRCPP- 
SC,  5001  Eisenhower  Avenue, 
Alexandria.  VA  22333; 

(ii)  Contracting  offices  under  the 
jurisdiction  of  the  U.S.  Army  Corps  of 
Engineers  shall  report  through  the 
Office.  Chief  of  Engineers.  HQDA 
(DAEN-PRP).  Washington.  DC  20314- 
1000. 

(2)  Navy:  Naval  Supply  Systems 
Command  {SUP-024B).  Washington.  DC 
2037&  Navy  contracting  offices  shall 
forward  the  original  DD  Form  1499  as 
directed  by  COMNAVSUP  (SUP-024). 

(3)  Air  Force:  AFLC/ ACOCDLSORS. 
Wright-Patterson  Air  Force  Base.  OH 
45433. 

(b)  Prior  to  submission  of  DD  Form 
1499.  contracting  offices  shall  review  the 
form  and  associated  contract  files 
sufficiently  to  insure  that  all  reportable 
transactions  are  reported  and  that 
reports  are  complete  and  accurate. 

(c)  DO  Form  1499  shall  be  submitted 
as  an  unclassified  document  If  the 
reporting  office  considers  it  necessary  to 
apply  a  security  classification  to  a  DD 
Form  1499.  a  communication  relating  the 
reasons  for  the  classification  shall  be 
submitted  to  the  Office  of  the  Assistant 
Secretary  of  Defense  (Comptroller). 
Attn:  Directorate  for  Information 
Operations  and  Control,  through  the 
appropriate  organization  in  (a)  above.  In 
no  case  shall  security  classification  be 
considered  a  reason  for  not  reporting  on 
DD  Form  1499. 

(d)  The  reporting  requirements  of  this 
part  are  assigned  RCS:DDR&E(M)1215. 

204.673-5    Specific  entries  on  00  Form 
1499. 

(a)  Department.  Enter  Army,  Navy,  or 
Air  Force,  as  appropriate. 

(b)  Item  1,  Report  no.  Each  contracting 
office  identified  by  a  separate  number  in 
the  item  5  code  block  shall  enter  a  four- 
digit  number  assigned  consecutively 
starting  with  0001  at  the  beginning  of 
each  fiscal  year.  This  number  shall  be 
followed  by  the  last  two  digits  of  the 
fiscal  year.  Numbers  with  less  than  four 
significant  digits  shall  be  preceded  by 
zeros;  for  example,  the  fourth  report  in 
fiscal  year  1984  would  be  numbered 
0004-84.  This  number  identifies  a 
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specific  DD  Form  1499  and  is  not  related 
to  any  DD  Form  350  number. 

(c)  Item  2.  Contract  no.  Enter  the 
contract  number  in  items  2.a.,  b..  c,  and 
d.,  in  the  manner  prescribed  for  DD 
Form  350  in  204.671-5(e). 

(d)  Item  3.  SPUN.  Enter  in  item  3  any 
order,  supplemental  agreement,  or  other 
modification  number  in  the  manner 
prescribed  in  204.671-5|b){2). 

(e)  Item  4.  Date  of  action.  Enter  in 
numeric  terms  the  year  and  month  (e.g., 
84-03  for  1984  March)  when  a  mutually 
binding  agreement  was  reached  on  the 
estimated  cost  and  profit.  For  example, 
this  may  be  the  date  wl.en — 

1)  A  new  definitive  contract  was 
awarded. 

(2)  A  letter  contract  was  definitized, 

(3)  A  supplemental  agreement  was 
executed, 

(4)  A  change  order  was  definitized. 
etc. 

(f)  Item  5.  Contracting  office  name. 
Enter  the  name  of  the  contracting  office 
submitting  the  report,  and  enter  in  the 
item  5  code  space,  the  symbol  or  number 
assigned  to  that  contracting  office  in  the 
DoD  Procurement  Coding  Manual. 
Volume  III. 

(g)  Item  6.  Type  of  pricing  action. 
Enter  in  the  item  6  code  space  Code  A 
for  the  first  reportable  action  pertaining 
to  a  contract,  i.e.,  the  award  of  a  new 
definitive  contract,  a  definitive  contract 
superseding  a  letter  contract,  or  an 
indefinite  delivery-type  contract.  Enter 
Code  B  for  all  other  types  of  actions, 
including  orders  under  basic  ordering 
agreements. 

(h)  Item  7.  Contractor  identification. 
Enter  the  complete  name  of  the  concern 
and,  if  applicable,  the  name  of  the 
division  to  which  the  award  was  made. 
Enter  in  the  item  7  code  space  the  first 
six  digits  of  the  contractor  code  as 
shown  in  the  DoD  Procurement  Coding 
Manual,  Volume  II  DUNS  number.  If  the 
contractor  is  not  listed  in  the  manual,  no 
code  shall  be  entered  by  the  contracting 
office. 

(i)  Item  6.  Principal  place  of 
performance.  Enter  the  actual  location 
of  the  plant  or  place  of  business  where 
the  items  will  be  produced  or  the  service 
rendered  in  accordance  with 
instructions  in  204.671-5(b)(5).  Enter  in 
the  item  H  code  space  the  city  and  state 
codes  shown  for  the  contractor  at  the 
specified  location  in  the  DoD 
Procurement  Coding  Manual,  Volume  II. 
If  the  contractor's  name  is  not  listed  in 
the  manual,  or  is  listed  for  a  location  or 
locations  other  than  the  one  reported,  no 
code  shall  be  entered  by  the  contracting 
office. 

(j)  Item  9,  Federal  Supply  Class  or 
Service  Code.  Enter  the  appropriate 
Federal  Supply  Class  or  Service  Code 


from  the  DoD  Procurement  Coding 
Manual,  Volume  I.  in  accordance  with 
instructions  prescribed  for  item  lOA  of 
DD  Form  350  in  204.671-5(b)(8)(i), 

(k)  Item  10,  DD  claimant  program  No. 
Enter  in  the  item  10  code  space  the  code 
from  the  DoD  Procurement  Coding 
Manual,  Volume  I,  Section  III,  that 
describes  the  commodity  or  service 
called  for  by  the  contract. 

(1)  Item  11,  Weighted  guidelines 
category.  Enter  in  the  item  11  code 
space  only  one  of  the  Codes  A,  B,  C,  or 
D,  to  identify  the  weighted  guidelines 
applicable  to  the  reported  action. 

(m)  Item  12,  Type  of  contract.  Enter  in 
the  item  12  code  space  only  one  of  the 
codes  A,  J,  K,  L,  R,  U,  or  V  to  show  the 
pricing  provisions  applicable  to  the 
reported  action.  If  more  than  one  type  of 
pricing  applies  to  a  single  negotiation, 
the  provisions  of  204.673-3  (c)  and  (d) 
apply.  That  is,  separate  DD  Forms  1499 
shall  be  prepared  for  each  type  of 
pricing  involving  a  cost  and  profit 
totaling  $500,000  or  more.  DD  Forms 
1499  shall  not  be  prepared  for  types  of 
pricing  with  less  than  aggregate  cost  and 
profit  of  $500,000,  cost-no-fee,  or  firm 
fixed-price  without  a  negotiated  cost 
and  profit. 

(n)  Item  13,  Negotiation  summary. 

(1)  Enter  dollar  amounts  applicable  to 
lines  a.  through  f.  as  proposed  by  the 
contractor,  the  Government's  objective, 
and  the  negotiated  amounts.  These 
entries  shall  be  to  the  nearest  whole 
dollar  do  not  show  cents,  or  make 
entries  involving  cent  positions.  For 
example.  $568,035.54  shall  be  entered  as 
$568,036  and  not  as  $568,036.00; 
$500,500.49  shall  be  entered  as  $500,500. 

(2)  The  dollar  entries  shall  reflect  the 
entire  reportable  amounts  negotiated  in 
the  contractual  agreement,  not  merely 
the  portion  obligated.  Thus,  awards 
contemplating  incremental  funding  shall 
be  reported  as  total  negotiated  cost  and 
profit  at  the  time  of  initial  award,  not  as 
the  amounts  initially  obligated. 
However,  amounts  applicable  to  options 
for  additional  quantities  shall  be 
excluded  unless  the  options  are 
exercised.  When  options  are  exercised, 
a  report  shall  be  submitted  if  the 
amounts  meet  the  dollar  threshold  of 
204.673-3. 

(3)  For  cost-plus-award-fee  (CPAF] 
contracts,  only  the  base  fee  shall  be 
reported. 

(4)  For  indefinite  delivery-type 
contracts,  the  amounts  reported  shall 
reflect  the  best  estimate  of  the  annual 
requirement  on  the  first  reportable 
delivery  order. 

(5)  Enter  on  line  g.  the  cost  of  money 
percentage  rate  proposed  by  the 
contractor,  obtained  from  block  1  of  the 
CASB-CMF  form.  The  objective  and 


negotiated  rate  will  be  the  cost  of  money 
percentage  rale  used  on  the  DD  Form 
1861. 

(o)  Item  14,  Weighted  guidelines  profit 
factors  (seeDD  Form  1547).  If  weighted 
guidelines  are  used,  show  the 
measurement  base  and  profit/fee  dollars 
in  whole  numbers  in  accordance  with 
(n)  above.  If  the  weighted  guidelines  are 
not  used  to  develop  the  prenegotiation 
profit  objective,  enter  the  measurement 
bases  on  line  a.  and  complete  only  lines 
e..  f..  and  g.  The  manufacturing 
guidelines  adjustment,  line  a.  (11).  shall 
be  completed  only  for  contracts  coded  A 
in  item  11  and  must  equal  30  percent  of 
the  amount  entered  on  line  a.  (10).  The 
cost  of  money  adjustment,  line  e.,  shall 
be  completed  for  all  contracts  coded  B. 
C,  or  D  in  item  11  and  must  equal  the 
objective  amount  in  item  13.b. 

Subpart  204.7 — Contractor  Records 
Retention 

204.706    Microfilming  records. 

204.706-1     General. 

(d)(2)  The  ACO.  with  advice  of 
DCAA,  may  agree  to  a  lesser  retention 
period  where  the  contractor  has 
established  adequate  internal  controls 
including  continuing  surveillance  over 
(he  microfilm  system. 

Subpart  204.8 — Contract  Files 

204.801     General. 

(c)(3)  Purchasing  and  contract 
administration  offices  shall  file  in  the 
contractor  general  file  those  documents 
accumulated  or  created  by  them  which 
pertain  in  general  to  a  contractor  or 
prospective  contractor,  and  those  which 
relate  to  two  or  more  contracts  and 
which  due  to  their  nature  should  not  or 
need  not  be  filed  with  an  individual 
contract  file.  (As  appropriate,  however, 
copies  of  such  documents  are  filed  with 
or  cross-referenced  in  the  related 
contract  files.)  This  file  shall  include,  as 
applicable,  preaward  surveys,  reports, 
correspondence,  and  other  records 
documenting  the  contractor's 
capabilities,  past  performance, 
accounting  system,  pricing  method, 
quality  assurance  procedures,  labor 
policies,  insurance  programs,  and  equal 
opportunity  and  comparable  policies, 
programs,  and  systems  that  serve  as  a 
general  source  of  information  on  a 
contractor's  current  and  future 
capability  or  responsibility. 

(c)(S-70)  Contract  cross  reference/ 
locator  file.  This  file  consists  of 
Contract  Cross  Reference  Data  Forms 
(DD  Forms  1592)  maintained  as 
prescribed  in  204.802-73. 
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204.802    Contract  files. 

(a)(1)  Authenticated  or  conformed 
copies  of  contractual  instruments  and 
signed  or  official  record  copies  of 
correspondence,  memontnda.  and  other 
documents  shall  be  used  in  connpiiing 
the  official  files.  Authenticated  copies 
are  documents  shown  to  be  genuine  by 
certification  as  a  true  copy  by  signature 
of  an  authorized  person  or  by  official 
seal.  Except  to  the  extent  that  contract 
clauses  or  specifications  are 
incorporated  by  reference,  conformed 
copies  are  complete  and  accurate  copies 
of  the  contractual  instrument,  induding 
the  date  of  execution  and  the  names  and 
titles  of  signatories.  Documents 
reproduced  by  fast-copy  process  that 
deteriorates  when  exposed  to  excessive 
heat  or  light  shall  not  be  included  in  the 
official  file. 

(c)(4)  When  the  bulk  of  the  material  \s 
unclassified,  classified  material  relating 
to  (he  same  contract  shall  be  maintained 
in  a  separate  file  folder  and  container, 
and  the  unclassified  folder  marked  or 
cross-referenced  to  indicate  the  location 
of  the  classified  material.  The  front  and 
back  of  each  folder  containing  classified 
material  shall  be  marked  with  the 
highest  classification  assigned  to  any  of 
the  documents  in  the  folder. 

204.802-70    Use  of  Standard  file  folders  for 
drawer  and  shelf  filing. 

(a)  For  all  short  duration  contracts 
and  for  small  purchase  files,  standard 
letter-size  folders  shall  be  used.  For 
complex  long-duration  high-dollar  value 
contracts,  heavy  individual  or  6-part 
partitioned  folders,  with  front  and  back 
flaps,  two  dividers,  expansion  gussets 
between  Haps  and  dividers,  and 
fasteners  mounted  at  the  top  of  the 
insides  of  the  flaps  and  on  each  side  of 
the  dividers,  may  be  used. 

(b)  Loose  dividtirs  (file  inserts),  pre- 
punched at  the  top  for  fastening 
documents,  may  be  used  for  subdividing 
material  within  the  same  folder  when 
special  folders  are  not  used. 

204.802-71     Filing  of  documents. 

(a)  Documents  relating  to  a  specific 
contract  and  described  in  FAR  4.803  (a), 
(b)  and  (c)  should  normally  be  placed  in 
chronological  order  in  an  "OFFICIAL 
FILE "  folder  or  folders.  Each  folder  shall 
be  marked  or  labeled  with  the 
procurement  instrument  identification 
number  and.  when  more  than  one  folder 
is  required  for  the  same  contract,  with 
information  as  to  the  file  segment  Other 
identifying  data,  such  as  the  contractor's 
name,  should  be  added  only  when 
needed  to  facilitate  filing  and  locating. 

(1)  A  separate  folder  need  not  be 
established  for  each  subcontract, 
mechanized  small  purchase,  or  small 


dollar  value  contract,  on  which  little  or 
no  administration  is  required:  these 
should  be  filed  in  numerical  sequence 
within  the  same  folder. 

(2)  When  a  single  folder  is  used,  basic 
procurement  documents  and  all 
modifications  ordinarily  should  be  filed 
on  the  left  side  of  the  folder  and  all 
other  material  on  the  right  side.  As 
volume  warrants,  a  contract  file  may  be 
subdivided  further,  either  within  the 
folder  or  by  using  additional  folders,  as 
appropriate.  The  following  are 
examples: 

(i)  For  the  purchasing  o^ice.  by  pre- 
contract documents,  basic  contract, 
contract  modifications,  termination 
documents,  general  correspondence,  and 
other  and 

(ii)  For  the  contract  administration 
office,  by  basic  contract,  contract 
modifications,  quality  assurance  and 
progressing  and  production  surveillance, 
property  administration  and  plant 
clearance,  termination  documents,  and 
general  correspondence.  Documents 
shall  be  arranged  chronologically  within 
each  section  or  folder. 

(3)  When  it  is  impractical  to  file 
certain  documents  in  the  official  case 
folder  because  of  their  bulk  or  use.  they 
may  be  maintained  separately  in  other 
suitable  containers,  but  they  shall  be 
handled  as  "OFFICIAL  FILES "  and 
cross-referenced  in  the  contract  case 
file. 

(4)  Documents  relating  to  two  or  more 
contracts  may  be  filed  in  one  contract 
file  and  cross-referenced  in  the  others, 
or  enough  copies  reproduced  to  provide 
for  filing  one  in  each  related  contract 
file.  Other  pertinent  documents  of  a 
more  general  nature  may  be  filed 
separately  in  the  contractor  general  file 
and  cross-referenced  in  the  contract  file. 

(b)  Documents  described  in 
204.801(c)(3)  and  relating  generally  to 
the  contractor  rather  than  to  a  specific 
contract  shall  be  placed  in  a  folder 
labeled  with  the  contractor  s  name. 
When  necessary,  additional  folders  may 
be  used  and  the  material  subdivided  by 
subject  such  as  general,  production, 
termination,  property  control,  and 
performance. 

204.802-72    Arrangement  of  files. 

(a)  Contract  file  folders  normally    . 
should  be  arranged  nunwrically  by 
contract  serial  number.  Under  the 
Department  of  Defense  uniform 
procurement  instrument  identification 
numbering  system  (see  204.70).  the  10th 
through  the  13th  digits  are  the  serial 
number.  Large  numbers  of  contract  fdes 
(10,000  or  more)  are  best  arranged  by  the 
terminal  digit  filing  method,  using  the 
four-digit  serial  number.  When  special 
circunstances  warrant  contract  folders 


may  be  arranged  alphabetically  by 
contractor's  name,  by  commodity,  or  by 
type  of  contract,  and  thereunder 
numerically. 

(b)  Contractor  general  file  folders 
shall  be  arranged  alphabetically  by- 
name of  the  contractor. 

204.802-73    Contract  cross  reference/ 
locator  system. 

(a)  Contract  administration  offices 
shall  maintain  a  contract  cross 
reference/locator  system,  manual  or.  ■ 
mechanized  as  appropriate.  For  a 
manual  system.  Contract  Cross 
Reference  Data  (DD  Form  1592),  which 
is  a  two-part  carbon  interleaved  form, 
shall  be  used  as  follows: 

(1)  For  a  prime  contract  one  set  shall 
be  prepared,  the  original  filed 
alphabetically  by  contractor's  name, 
and  the  duplicate  filed  numerically  by 
contract  number,  using  the  terminal  digit 
filing  method  when  contract  files  are  so 
maintained: 

(2)  For  a  subcontract,  two  sets  shall 
be  prepared,  one  set  filed  as  in  (1) 
above,  and  the  other  set  filed  by 
subcontractor's  name  and  subcontract 
number 

(3)  Additional  information  as 
necessary  shall  be  included  under 
"Remarks,"  such  as  dollar  vahie. 
contract  type,  brief  description  of  item 
or  service,  special  or  limited 
administration  requirements,  secondary 
inspection  office,  and  security 
classification. 

(b)  Offices,  other  than  contract 
administration  offices,  which  require  a 
contract  cross-reference/locator  system 
to  meet  reference  requirements  or  other 
special  needs  also  shall  use  the  system 
prescribed  in  (a)  above. 

204.803    ContenU  of  contract  files. 

(a)  Contracting  office  contract  file. 

(a)(8)  Drawings  and  specifications 
should  be  included  with  the  solicitation 
or  referenced  therein. 

(a)(23)  Exceptions  or  exemptions  from 
the  Buy  American  Act  or  appropriations 
act  restrictions. 

(a)(37)  When  applicable,  a  Contract 
Completion  Statement  (DD  Form  1S94) 
shall  be  included. 

(a)(38)  Termination  documents 
include — 

(i)  Recommendation  or  request  to 
terminate  together  with  reason  for 
terminating,  and.  in  the  case  of  major 
contracts,  plans  therefor. 

(ii)  Review  board  actions 
accomplished  by  the  purchasing  office. 

(iii)  Copy  of  termination  notice. 

(iv)  Documents  supporting  termirationT 
actions  taken  when  terminated  for 
default,  such  as  notice  of  possible 
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termination,  show  cause  letter  and 
reply,  and  record  of  conferences,  if  any. 

(v)  Record  of  repurchase,  including 
written  demand  to  contractor  for  excess 
costs. 

(a)(S-70)  Verification  of  requirements. 

(b)  Contract  administration  office 
contract  file.  The  extent  to  which  the 
following  list  shall  apply  depends  upon 
the  type  of  contract,  dollar  value,  and 
functions  assigned  to  the  contract 
administration  office. 

(b)(3)  This  includes  the  Contract 
Security  Classification  Specification 
(DD  Form  254). 

(b)(14)  Progressing,  expediting,  and 
production  surveillance  records  (these 
are  to  be  maintained  separately  to 
facilitate  their  early  disposal  as 
prescribed  in  FAR  4.805(g)).  They 
include  such  records  as — 

(i)  Production  plans  and  delivery 
schedules. 

(ii)  Progress  or  status  reports. 

(iii)  Advice  of  delays  or  delinquencies, 
and  of  corrective  and  production  follow- 
up  actions. 

(iv)  Documents  reflecting  deliveries  or 
production  completion. 

(b)(15)  Quality  assurance/control 
(inspection)  records  used  in  planning, 
conducting,  and  recording  product 
verifications,  testing,  reviewing  quality 
programs  and  plans,  evaluating 
procedures  and  processes  or  technical 
performance,  and  effecting  corrective 
actions,  where  required  (these  records 
are  to  be  maintained  separately  for 
earlier  disposal);  they  include: 

(i)  Quality  assurance  records,  such  as: 

(A)  Reference  to  Contractor's  Quality 
Program  document,  and  disapproval,  if 
any. 

(B)  Subcontract  inspection  control 
records  (request  for  source  inspection, 
and  waiver  of  usual  inspection 
procedure). 

(C)  Inspection  requests,  agreements, 
and  assignments. 

(D)  Requests  for  waivers  and 
deviations,  and  copy  of  approvals  or 
disapprovals,  if  any  (including  Material 
Review  Board  decisions). 

(E)  Required  inspection  and  test 
reports. 

(ii)  Quality  control  (inspection) 
records,  such  as: 

(A)  Quality  program  review  reports 
(procedures  and  processes  evaluation, 
periodic  quality  assurance  survey). 

(B)  Government  inspection  and  test 
reports. 

(C)  Authority  to  ship  and  acceptance 
documents  (e.g.,  DD  Form  1384. 
Transportation  Control  and  Movement 
Document:  DD  Form  250,  Material 
Inspection  and  Receiving  Report:  DD 
Form  1155,  Order  for  Supplies  or 
Services/Request  for  Quotations): 


routing  requests  and  orders,  and 
shipment  copies  of  bills  of  lading  (DD 
Form  250  mav  Oe  excluded  when 
maintained  in  paying  office  file  and 
paying  office  is  located  at  the  contract 
administration  office). 

(D)  Reports  of  unsatisfactory  material 
and  corrective  actions,  and  reports  of 
damaged  or  improper  shipments. 

(E)  Other  papers  necessary  to 
document  the  quality  control  or 
inspection  function. 

(b)(16)  Property  administration 
records  used  in  the  administration  of 
Government  property  provisions  of  the 
contract  (these  are  to  be  maintained 
separately  for  disposition).  These 
include — 

(i)  Contract  number,  type  of  contract, 
and  contractor  name  and  address. 

(ii)  Name  and  dates  of  tenure  of 
administrative  contracting  officer(s)  and 
property  administrator(s). 

(iii)  End  item(s)  and  points  of 
inspection  and  acceptance. 

(iv)  Record  of  contract  clauses, 
amendments  and  changes  pertaining  to 
Government  property. 

(v)  Record  of  contract  clauses 
pertaining  to  contractor's  liability. 

(vi)  Record  of  written  approval  of 
contractor's  property  control  system  or 
withdrawal  of  approval  and  cause, 
dates  system  approval  reinstated,  and 
deviations  granted. 

(vii)  Listing  and  type  of  subcontracts 
which  involve  Government  property  or 
reference  to  location  of  such 
information. 

(viii)  Record  of  secondary 
administration  assignments. 

(ix)  Record  of  system  surveys 
performed,  deficiencies  found  and 
corrective  action  taken. 

(x)  Record  of  property  audits  and 
inspections. 

(xi)  Record  of  findings  and 
determination  that  inventory 
adjustments  are  reasonable. 

(xii)  Records  of  investigation  and 
recommendations  of  the  property 
administrator,  and  written  advice  of  the 
administrative  contracting  officer  on 
cases  involving  contractor's  liability  for 
Government  property  lost,  damaged, 
destroyed,  or  consumed  in  unreasonable 
quantities. 

(xiii)  Original  of  final  property 
administration  clearance  statement 
executed  by  the  property  administrator 
or  other  relief  from  assignment 
documentation. 

(xiv)  Reports  relating  to  Government 
property. 

(xv)  Correspondence,  messages, 
memoranda  of  calls  and  visits,  and  any 
additional  documents  pertinent  to 
Government  property-  ■.:... 


(b)(17)  Documentation  regarding 
termination  actions  for  which  the 
contract  administration  office  is 
responsible,  including,  as  appropriate — 

(i)  Termination  authority  and  ^' 

instructions. 

(ii)  Copy  of  termination  notice. 

(iii)  Record  of  initial  meeting  with 
contractor. 

(iv)  Contractor's  request,  and 
approval  thereof  if  other  than  inventory 
basis  is  to  be  used. 

(v)  Settlement  Proposal. 

(vi)  Application  for  Partial  Payment 
and  approval  thereof,  together  with 
record  of  security  required. 

(vii)  Record  of  the  examination  of 
prime  contractor  and  subcontractor 
proposals,  including  engineering 
analysis,  audit  repori  or  waiver,  and 
request  therefor. 

(viii)  Request  to  plant  clearance  o^ce 
for  action  on  inventory  schedules. 

(ix)  Request  from  prime  contractor  for 
authority  to  settle  subcontractor 
proposals  without  approval  or 
ratification  of  contracting  officer,  and 
actions  thereon. 

(x)  Recommendations  by  prime 
contractor  covering  subcontractor's 
proposal. 

(xi)  Approval  of  subcontractor's 
proposed  settlements. 

(xii)  Record  of  plant  clearance 
actions,  such  as  verification  of  and 
determination  of  allocability  and 
allowability  of  inventory  schedules, 
record  of  inventory  redistribution  and 
disposal  actions  including  diversion, 
screening,  scrap  determination,  sale, 
abandonment,  donation,  and  storage,  as 
appropriate. 

(xiii)  Contracting  officer's  negotiations 
memorandum  (presentation  to 
Settlement  Review  Board). 

(xiv)  Required  approvals  by 
Settlement  Review  Board  or  others. 

(xv)  Settlement  agreement,  including 
record  of  any  exceptions  and,  when 
agreement  was  not  reached,  a  copy  of 
determination  by  the  contracting  officer 
and  written  supporting  evidence. 

(xvi)  Documents  supporting 
termination  actions  taken  when 
termination  for  default,  such  as  notice  of 
possible  termination,  copy  of  show 
cause  letter  and  reply,  and  record  of 
conference. 

(b)(20)  When  applicable,  this  includes 
the  Contract  Completion  Statement  (DD 
Form  1594). 

(c)  Paying  office  contract  file. 

(2)  Supporting  documents  may 
include: 

(i)  Shipment,  acceptance,  or  receiving 
reports,  such  as  DD  Forms  250  and  1155 
(Note.'-File  DD  Forms  250  and  1155  as  a 
.  teparate  file  series  when  it  will  facilitate 


Federal  Register  /  Vol.  51.  No.  246  /  Tuesday,  Decetnber  23.  1986  /  Rules  and  Regulations       46091 


compilation  of  contract  status  and 
statistical  reports),  and 

(ii)  Authorizations  for  advance  and 
progress  payments. 

204.804-1    Closeout  by  the  offlce 
administering  ttie  contract. 

(a)(S-70)  Closed  Contracts.  Firm 
Fixed  Price  Unilateral  Purchase  Orders 
are  closed  when  evidence  of  physical 
completion  is  received  by  the  PCO.  All 
other  contracts  are  closed  when  they  are 
physically  complete  and  when  all 
administrative  actions  are  taken, 
including  the  accomplishment  of  one  of 
the  two  Contract  Completion 
Statements.  DD  Form  1594  or  MILSCAP 
Format  Identifier  PK9. 

(a)(S-71)  Time  standards  established 
in  FAR  4.804-l(a)  are  based  upon  the 
time  required  for  closing  the  majority  of 
contracts.  It  is  recognized  that  delays 
beyond  the  above  standards  may  occur 
(such  as  in  the  case  of  terminations). 
Where  delays  occur,  contracts  shall  be 
reported  in  accordance  with  204.804-4. 

204.804-4    Physically  completed  contracts. 

Status  of  Physically  Completed 
Unclosed  Contracts.  Contract 
Administration  Offices  shall  advise  the 
appropriate  procuring  contracting 
officers  within  15  days  after  the  end  of 
the  month  following  the  month  in  which 
a  physically  completed  contract  has  not 
been  closed  within  the  time  periods 
specified  in  FAR  4.804-1.  This  advice 
shall  include  the  reasons  for  the  delay, 
and  the  target  date  which  has  been  set 
for  closing.  If  the  contract  is  not  closed 
by  the  target  date  specified,  the  contract 
administration  office  shall,  unless 
information  is  requested  earlier  by  the 
PCO.  advise  the  PCO  of  the  reasons  for 
the  further  delay  and  the  new  target 
date.  MILSCAP  Format  Identifier  PKX. 
Unclosed  Contract  Status,  shall  be  used 
to  provide  this  advice  to  the  PCO  when 
MILSCAP  procedures  apply. 

204.804-5    Detailed  procedures  for  closing 
out  contract  files. 

{a)(S-70)  When  purchasing  office 
administers  the  contract.  When  the 
purchasing  office  administers  a  contract, 
that  office  is  responsible  for  insuring 
that  all  required  purchase  actions  and 
contract  administration  have  been 
completed,  utilizing  as  necessary  DD 
Form  1597,  Contract  Closeout  Check- 
List,  and  DD  Form  1593,  Contract 
Administration  Completion  Record. 
When  all  required  actions  have  been 
completed,  the  purchasing  office  shall 
prepare  DD  Form  1594,  or  MILSCAP 
Format  Identifier  PK9,  Contract 
Completion  Statement,  for  all  contracts 
in  excess  of  $10,000.  The  Contract 
Completion  Statement  shall  be  made  a 


part  of  the  official  contract  file.  For  all 
contracts  not  in  excess  of  $10,000.  the 
contracting  officer  shall  include  in  the 
contract  file  a  statement  that  all 
contract  actions  have  been  completed. 
The  completed  form  or  statement  is 
authority  for  closing  out  of  the  contract 
file.  The  file  shall  be  closed  out  as 
provided  in  204.804-70(a)(2). 

(a)(S-71)  When  purchasing  office  does 
not  administer  the  contract.  When  the 
purchasing  office  does  not  administer  a 
contract,  that  office,  upon  receipt  of  DD 
Form  1594,  or  MILSCAP  Format 
Identifier  PK9.  Contract  Completion 
Statement,  from  the  Contract 
Administration  Office  (see  204.804- 
5(b)(3))  shall  insure  that  all  actions 
required  of  the  Purchasing  Office  have 
been  completed,  shall  then  complete 
Item  10  of  the  DD  Form  1594.  or  where 
the  MILSCAP  PK9  is  used,  prepare  a 
statement  that  all  contract  actions  have 
been  completed,  and  shall  make  the 
completed  form  or  statement  a  part  of 
the  official  contract  file.  The  completed 
form  or  statement  is  authority  for 
closing  out  the  purchasing  office 
contract  file.  Closeout  of  the  file  shall  be 
effected  as  provided  in  204.804-70(a)(2). 
The  date  in  Item  9d  of  DD  Form  1594,  or 
Columns  59-65  of  the  MILSCAP  Format 
Identifier  PK9.  Contract  Completion 
Statement,  shall  be  used  as  the  closeout 
date  for  file  purposes,  except  that  the 
date  in  Item  lOe  of  DD  Form  1594  or  the 
date  of  the  closeout  statement  when  the 
MILSCAP  PK9  is  received  shall  be  used 
when  completion  of  any  pending 
significant  purchasing  office  action 
extends  more  than  three  months  beyond 
the  date  shown  in  Item  9d  of  DD  Form 
1594  or  Columns  59-65  of  the  MILSCAP 
PK9.  In  the  latter  case,  the  purchasing 
office  shall  advise  the  contract 
administration  office  of  the  revised 
closeout  date  by  sending  a  reproduced 
copy  of  the  completed  DD  Form  1594,  or 
by  preparation  of  MILSCAP  Format 
Identifier  PKZ,  Contract  Closeout 
Extension. 

(b)  With  respect  to  all  contracts  which 
the  contract  administration  office 
administers,  that  office  is  responsible 
for  insuring  that  all  contract 
administration  has  been  completed  and 
for  initiating  closeout  action.  The 
organizational  element  to  which  this 
responsibility  is  assigned  shall  proceed 
as  follows  upon  determination  or  advice 
(such  as  by  final  DD  Form  250  or  other 
final  report)  that  the  contract  has  been 
fully  performed  (including  final 
payment)  or  has  been  terminated 
completely: 

(1)  Prepare  DD  Form  1597.  Contract 
Closeout  Check  List,  when  necessary  to 
determine  that  all  required  actions  have 
been  accomplished. 


(2)  If  appropriate,  initiate  DD  Form 
1593,  Contract  Administration 
Completion  Record,  to  obtain 
statements  from  other  organizational 
elements  certifying  completion  of 
actions  required  of  each  (normally  a 
single  copy  should  be  routed  in  turn  to 
offices  concerned,  but  separate  forms 
may  be  routed  when  necessary,  such  as 
when  closeout  actions  may  be  complex 
and  extensive  or  when  offices  are  at 
different  locations). 

(3)  Upon  determination  of  final 
completion,  process  MILSCAP  Format 
Identifier  PK9  or  complete  Items  1 
through  9  of  DD  Form  1594  certifying 
that  all  contract  administration  office 
actions  have  been  fully  and 
satisfactorily  accomplished,  and 
forward  the  original  of  the  form  to  the 
purchasing  office  (which  will  utilize  it  to 
close  out  its  contract  file). 

(4)  Retain  one  copy  of  the  completed 
form,  which  is  authority  for  closing  out 
the  contract  administration  file. 

204.804-70    Review,  separation,  and 
retirement  of  completed  contract  files. 

(a)  Upon  determination  of  contract 
completion  under  the  procedures 
outlined  in  FAR  4.804  and  204.804  above, 
each  office  shall  review  all  files 
pertaining  to  the  individual  contract  as 
described  below.  For  disposal  criteria, 
see  FAR  4.805. 

(1)  Duplicate  or  working  contract  case 
file — remove  any  original  or  official  file 
copies  of  documents  and  place  them  in 
the  appropriate  "official"  file:  destroy 
immediately  any  remaining  material,  or 
segregate  and  mark  it  for  early  disposal. 

(2)  Official  contract  case  file — remove 
folder  for  completed  contract  from  the 
active  file  series,  mark  each  folder  or 
folder  tab  "Completed  (Date)" and  place 
folder  in  completed  (inactive)  contract 
file  series:  separate  series  should  be 
established  for  contracts  of  $10,000  or 
less  and  for  contracts  of  more  than 
$10,000.  to  facilitate  later  disposal. 

(3)  Cross  reference/locater  files — 
remove  any  contract  cross-reference 
data  forms  relating  to  the  completed 
contract,  mark  each  "Completed  (Date)" 
and  place  them  in  completed  (inactive) 
cross  reference/locater  file  series  for 
later  disposal. 

(b)  Review  of  contractor  general  files. 
Each  office  shall  review  contractor 
general  files  at  least  once  annually 
and — 

(1)  Remove  obsolete  and  superseded 
documents  relating  generally  to  the 
contractor  (e.g..  documents  no  longer 
pertinent  to  any  aspect  of  contractor's 
current  or  future  capability, 
performance,  or  programs,  and 
documents  relating  to  a  contractor  who 
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is  no  longer  a  possible  source  of 
supplies,  services,  or  technical 
assistance)  and  dispose  as  authorized. 

(2)  Remove  any  documents  pertaining 
only  to  completed  contracts,  place  those 
not  routine  in  nature  in  inactive 
contractor  file  for  later  disposal  and 
immediately  dispose  of  routine 
documents  as  authorized. 

(c)  Retirement  of  completed  fiJes. 
Completed  files  series  shall  be  cut  off  at 
least  annually,  and  new  series  begun  to 
facilitate  destruction  in  blocks — 
normally  annual  blocks.  The  cut-off 
series  shall  be  held  in  the  office 
maintaining  the  records  for  an 
additional  period  not  to  exceed  one  year 
and  then  stored  locally  in  recordholding 
or  staging  areas,  if  available,  until  they 
are  eligible  for  destruction  (see  FAR 
4.805);  when  such  space  is  not  available, 
the  files  shall  then  be  transferred  to  the 
General  Services  Administration 
Federal  Records  Center  servicing  the 
area.  Completed  cross  reference/locator 
files  shall  be  held  locally  until  eligible 
for  destruction. 

204.805-70    Disposal  of  duplicate  or 
working  contract  or  contractor  fites. 

Duplicate  copies  of  official  file 
documents  and  extraneous  materials  not 
required  or  appropriate  for  filing  in 
official  files  shall  be  destroyed  as  soon 
as  they  have  served  their  purpose,  when 
actions  which  the  file  facilitated  have 
been  taken,  or  upon  physical  completion 
or  final  payment  under  the  contract,  as 
appropriate.  In  no  case  shall  such  copies 
be  retained  for  longer  than  one  year 
after  final  payment  under  the  contract. 
However,  pricing  review  files  containing 
documents  related  to  reviews  of 
contractor  price  proposals,  subject  to 
certification  of  cost  or  pricing  data  (see 
FAR  15.80+-2).  shall  not  be  destroyed 
before  the  expiration  of  6  years  from  the 
date  of  final  payment  under  the 
contract.  If  conditions  exist,  however, 
which  do  not  permit  cross-referencing 
the  pricing  review  file  to  the  official 
contract  file  to  determine  the  date  of 
final  payment,  the  pricing  review  file 
will,  in  that  case,  be  retained  for  9  years 
following  completion  of  the  proposal 
review. 

204.805-71     Disposal  of  contract  cross 
reference/locator  files. 

Completed  contract  cross  reference/ 
locator  files  shall  be  destroyed  at  the 
same  time  as  the  related  contract  file,  or 
when  they  are  no  longer  required  as 
contract  cross-reference/locator. 


Subpart  204.70— Unlfofm  Procurement 
Instrument  Identification  Numbers 

204.7001     Scope. 

Tliis  subpart  prescribes  procedures  for 
assigning  identifying  numbers  to  all 
contracts  and  to  other  instruments 
related  thereto,  including  solicitation 
documents  and  delivery  orders,  issued 
pursuant  to  this  supplement.  This 
subpart  does  not  apply  to  procurement 
instruments  issued  by  the  Defense 
Commercial  Communications  Office, 
Defense  Communications  Agency.  The 
provisions  of  this  subpart  are  optional 
where  the  procurement  instrument  will 
be  completely  administered  by  the 
purchasing  office  or  the  consignee, 
except  that  as  a  minimum  such 
instrument  numbers  shall  not  exceed  19 
characters  (excluding  hyphens)  for  the 
procurement  instrument  identification 
number  including  any  supplemental 
modification  or  other  identification 
number,  and  such  instrument  numbers 
shall  commence  with  the  identification 
of  the  purchasing  office  and  the  fiscal 
year,  in  accordance  with  204.7003-2  (a) 
and  (b)  and  Appendix  N. 

204.7002  PoNcy. 

(a)  The  uniform  procurement 
instrument  identification  (hereafter 
referred  to  as  PII)  numbering  system  as 
prescribed  in  this  subpart  shall  be  used 
for  instruments  of  the  types  listed  in 
204.7003-1  (c),  204.7004-2.  204.7004-3, 
and  204.7004-4. 

(b)  Numbers,  including  Federal  Supply 
Contract  Numbers  and  any  prescribed 
supplementary  numbers,  shall  be  placed 
in  spaces  provided  on  the  applicable 
procurement  forms,  with  major  elements 
separated  by  dashes:  for  example, 
DABE01-66-M-0001.  If  a  space  is  not 
otherwise  provided,  the  prescribed 
numbers  shall  be  placed  in  the  upper 
righthand  comer  of  the  form. 

(c)  Alpha-numeric  characters,  other 
than  those  prescribed  in  this  subpart, 
shall  not  be  used  as  a  part  of  the  PII 
numbering  system.  If  other  identification 
is  required  in  accordance  with 
Departmental  procedures,  it  shall  be 
placed  on  the  procurement  instrument  in 
such  a  location  as  to  clearly  separate  it 
from  the  PII  number  prescribed  herein. 

204.7003  Basic  procurement  instrument 
identification  number. 

204.7003-1     Elements  of  number. 

The  basic  PII  number  should  be 
retained  unchanged  for  the  life  of  the 
particular  instrument  and  shall  consist 
of  13  alpha-numeric  characters 
positioned  as  follows: 

(a)  The  first  6  positions  shall 
commence  with  the  capital  letters 


assigned  to  the  Department  preparing 
the  instrument  as  follows: 

DA    E)eparlmenl  of  ihi;  Army 

F    Dcpdrtment  of  the  Air  Force 

DCA     Defense  Communications  Agency 

N    Dep<irlmcnl  of  the  Navy  (except  Marine 

Corps) 
MO.  Ml     Marine  Corps 
M2.  M6: 
DLA    Defense  logistics  Agency 
DNA     Defense  Nuclear  Agency 
DMA     Defense  Mapping  Agency 
MDA     Miscellaneous  Defense  Activities 

The  remainder  of  the  first  6  positions 
shall  be  the  alpha-numeric  characters 
which,  together  with  the  Departmental 
identification  shown  above,  identify  the 
activity  preparing  the  instrument.  All  6 
positions  shall  be  used.  If  necessary, 
nonsignificant  zeros  shall  be  placed 
between  the  Department  identifier  and 
the  activity  identifier.  A  listing  of 
applicable  numbers  is  contained  in 
Appendix  N. 

(b)  The  7th  and  8th  positions  shall  be 
the  last  two  digits  of  the  fiscal  year  in 
which  the  PII  number  is  assigned. 

(c)  The  9th  position  shall  be  a  capital 
letter  assigned  to  indicate  the  type  of 
instrument  code,  as  follows: 

A    Blanket  Purdiase  Agreements 

B     Invitution  for  Bid 

C    Contracts,  including  Letter  Contracts, 
contracts  incorporating  basic 
agreements,  and  contracts  providing 
subsequent  provisioning,  but  excluding 
Indefinite  Delivery  Type  Contracts 

D     Indpfinile  Delivery  Type  Contracts 

E    Facilities  Contract 

F    Delivery  orders  placed  with  or  through 
other  Government  Departments  or 
agencies  or  against  contracts  placed  by 
such  Departments  or  agencies  (i.e.. 
outside  the  Department  of  Defense  and 
including  blind-made  supplies) 

G    Basic  Ordering  Agreements 

H    Agreements,  including  Basic  Agreements 

K     Short  Form  Research  Contract 

L     Lease  Agreement 

M     Purchase  Order — manual  (assign  W 
when  numbering  capability  of  M 
becomes  exhausted  during  a  fiscal  year 

N     Notice  of  Intent  to  Purchase 

P    Purchase  Order — automated  (assign  V 
when  numt>ering  capability  of  P  becomes 
exhausted  during  a  fiscal  year) 

Q    Request  for  Quotation — manual 

R    Request  for  Proposal 

S    Sales  Contract 

T    Request  for  Quotation — automated 

(assign  U  when  numbering  capability  of 
T  becomes  exhausted  during  a  fiscal 
year). 

The  letters  X.  Y  and  Z  are  reserved  for 
Departmental  use. 

(d)  The  10th  through  13fh  positions 
shall  be  the  serial  number  of  the 
instrument.  A  separate  series  of  serial 
numbers  may  be  used  for  any  type  of 
instrument  listed  in  (c)  above.  Each  such 
series  of  PII  numbers  for  the  same 
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activity  shall  commence  with  the 
number  0001  at  the  start  of  each  fiscal 
year.  Alpha-numeric  serial  numbers 
shall  be  used  when  more  than  9.999 
numbers  are  required.  Alpha-numeric 
numbers  shall  be  serially  assigned  with 
an  alpha  in  the  first  (or  first  and  second] 
position  followed  by  the  three  (or  two) 
position  numeric  serial  number.  The 
following  alpha-numeric  sequence  shall 
be  used  (the  letters  I  and  O  shall  not  be 
used): 

AOOl  through  A999.  BOOl  through 
B999.  and  so  on  to  ZOOl  through  Z999; 


then  AAOl  through  AA99.  ABOl  through 
AB99.  and  so  on  to  AZOl  through.  AZ99; 
then  BAOl  through  BA99.  BBOl  through 
BB99.  and  so  on  to  BZOl  through  BZ99: 
and  so  on  to 

ZAOl  through  ZA99.  ZBOl  through 
ZB99.  and  so  on  to  ZOOl  through  ZZ99. 

204.7003-2    Illustration  of  number. 

The  following  illustrates  the 
configuration  of  the  PII  number  as 
prescribed  in  204.7003. 


1-6 
7-8 


IdentiflcatioB  of 

purchasing  ofBca 

Last  two  digit*  of  the  ftscal  jtar 

in  which  tha  PII  number 

Is  aaaigned 


t)|A|B|E|0|l|  1616 
} 


mm 


10-18 


Type  of  Procuremont 

Instrument  Cods 

Four  position  sarinl 
number  


204.7004    Supplementary  procurement 
Instrument  identification  numbers. 

204.7004-1    Uses  of  the  number. 

Supplementary  numbers,  used  in 
conjunction  with  basic  PII  numbers, 
shall  be  employed  to  identify: 

(a)  Amendments  to  solicitation 
documents; 

(b)  Modifications  of  contracts  and 
agreements  (Provisioned  Item  Orders 
will  be  treated  and  numbered  as 
modifications);  and 

(c)  Calls/orders  under  contracts 
(except  Federal  Supply  Schedule 
contracts),  under  basic  ordering 
agreements  and  under  blanket  purchase 
agreements. 

204.7004-2    Amendments  to  solicitation 
documents. 

Amendments  to  each  solicitation 
document  shall  be  sequentially 
numbered  by  use  of  a  four  position 
numeric  serial  number  supplementary  to 
the  basic  PII  number,  commencing  with 
0001. 

204.7004-3    Modifications  of  contracts  and 
agreements. 

(a)  Contract  modifications,  as  defined 
in  FAR  Subpart  43.1,  and  modifications 
to  agreements  shall  be  numbered  by  use 
of  a  six-position  alpha-numeric  number 
supplementary  to  the  13-position  basic 
PII  number  as  follows: 


(1)  The  first  position  shall  be  a  capital 
letter  identifying  the  issuing  office  and 
the  type  of  modification  as  indicated 
below: 

A    Contract  Administration  Office 

modifications 
P    Purchasing  Office  modifications 

(2)  The  second  through  sixth  positions 
shall  be  a  serial  number.  The  second 
and  third  positions  may  be  alpha  or 
numeric,  except  that  the  letters  K,  L,  M, 
N,  P,  S,  T,  U.  V,  W,  X,  Y  and  Z  are 
excluded  and  reserved  for  the  express 
purposes  as  follows: 

(i)  For  a  definitized  letter  contract  the 
second  position  shall  be  a  Z;  in  other 
words,  the  letter  Z  will  be  used  only  for 
that  modification  which  represents  the 
definitized  contract.  The  serial  numbers 
of  modifications  occurring  after  the 
definitization  will  continue  the  sequence 
in  the  manner  provided  in  this 
paragraph,  without  the  letter  Z. 

(ii)  Only  the  letters  T,  U,  V.  W,  X.  or  Y 
may  be  used  in  the  second  position 
when  a  modification  is  issued  providing 
initial  shipping  instructions  or  amending 
those  shipping  instructions  previously 
issued  in  those  cases  in  which  the 
contract  provides  delivery  FOB  origin 
and  no  price  change  is  involved. 
Modifications  shall  be  serially 
numbered  by  each  issuing  activity.  The 
foregoing  is  not  mandatory  on  purchase 


offices  that  issue  and  control  all 
modifications. 

(iii)  The  letter  S  only  may  be  used  in 
the  second  position  when  a  modification 
is  issued  providing  initial  or  amended 
shipping  instructions  in  those  cases  in 
which  the  contract  provides  delivery 
FOB  destination  or  the  contract  provides 
delivery  FOB  origin  and  a  price  change 
is  involved.  Each  modification  shall  be 
serially  numbered. 

(iv)  The  letters  K.  L,  M.  N.  P.  and  Q 
are  reserved  for  the  exclusive  use  of  the 
Air  Force  only  in  the  second  position  for 
a  Provisioned  Items  Order.  Provisioned 
Items  Orders  shall  be  serially  numbered 
by  each  issuing  activity. 

(v)  The  fourth  through  sixth  positions 
shall  always  be  numeric.  A  separate 
series  of  serial  numbers  shall  be  used 
for  each  type  modification  listed  in  (1) 
and  (2)  (ii).  (iii).  and  (iv)  above.  The 
modifications  issued  by  an  activity  for  a 
contract  shall  be  numbered  as  set  forth 
below: 


Normal 
modilication 

Provisioned  rterra 
order  (reserved  tor 

exclusive  use  by 
the  Air  Force  only) 

Shipping 
mstouclion* 

00001-99999 

K0001-K9999 

S0001-S9999 

■hen 

KA001-KZ999 

SA001-SZ999 

A0001-A9999 

10001-1.9999 

T0001-T9999 

80001-89999 

LA001-LZ999 

TA001-TZ999 

and  90  on  to 

M0001-*lt9999 

U0001-U9999 

H0001-H9999 

MA001-MZ9e9 

UA001-UZ999 

then 

N0001-N9999 

V0001-V9999 

J0001^I9999 

NA001-NZ999 

VA001-V2999 

men 

P0001-P9999 

W0001  — 

R0001-R9999 

PA001-PZ999 

WA001- 
WZ999 

then 

00001-09999 

X0001-X9999 

AA001-HZ9e9 

QA001-QZ999 

XA001-XZ999 

then 

Y0001-V9999 

J  AO0 1^2999 

VA001-YZ999 

BA001— RZ999 

(3)  ARZ9g9  is  the  six-position  alpha- 
numeric number  to  be  utilized  the  first 
time  the  office  of  administration  or 
disbursement  is  being  changed  by  use  of 
computer  generated  modifications 
initiated  by  a  CAO.  The  second  change 
will  utilize  ARZ998.  the  third  change 
ARZ997.  and  so  forth.  This  method  will 
only  be  utilized  when  mass  changes  are 
required. 

(b)  Supplementary  identification 
numbers  for  modifications  shall  be 
assigned  in  consecutive  chronological 
sequence  by  each  issuing  office 
authorized  to  issue  modifications.  To 
assure  chronological  assignment, 
modification  numbers  shall  be  assigned 
only  after  it  has  been  determined  that  a 
modification  is  to  be  issued. 
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204.7004-4    Del* very  orders  under 
Indefinrte  delivery  type  contracts,  orders 
under  t>asjc  ordering  agreements,  and  caMs 
under  btanfcet  purchase  agreements. 

(a)  Delivery  orders  under  indefinite 
delivery  type  contracts  (orders),  orders 
under  basic  ordering  agreements 
(orders),  and  calls  under  blanket 
purchase  agreements  (calls)  shall  be 
identified  by  a  four-position  alpha- 
numeric "call/order  serial  number" 
which  is  supplementary  to  the  13- 
position  basic  PI!  number. 

(1)  Calls/orders  issued  by  the 
purchasing  office  identified  in  the  basic 
PlI  number  shall  be  assigned  numeric 
call/order  serial  numbers,  beginning 
with  0001  through  9999. 

(2)  Calls/orders  issued  by  an  office 
other  than  the  purchasing  office 
identified  in  the  basic  PII  number  shall 
be  assigned  alphanumeric  call/order 
serial  numbers  as  follows: 

(i)  The  first  and  second  position  shall 
be  the  alpha-numeric  call/order  serial 
numl>er  assigned  to  Appendix  N  to  the 
activity  issuing  the  call/order.  The 
letteis  A,  I.  O.  and  P  shall  not  be  used  in 
the  first  position;  however,  A  and  P  may 
be  u'  ed  in  the  second  position. 

(ii)  The  third  and  fourth  positions 
shall  be  a  serial  number  assigned  by  the 
issuing  activity.  The  first  call  or  order 
issued  each  coiitract  or  agreement  shall 
be  numbered  0;.  After  the  serial  number 
99  is  used,  a  uniform  series  of  numeric/ 
alpha,  slpha/numeric,  and  finally  alpha 
serial  numbers  shall  be  assigned  as 
follows  (the  letters  I  and  O  shall  not  be 
used): 

1A.  IB.  and  so  on  to  1Z.  then  2A.  2B,  and  so 

on  to  2Z.  and  so  on  to 
9A.  9B.  and  so  on  to  9Z,  followed  by 
A1.  A2.  and  so  on  to  A9,  then  Bl.  B2,  and 

so  on  lo  B9,  and  so  on  to 

Zl.  Z2.  aod  so  on  lo  Z9.  followed  by 

AA.  AB.  and  so  or  to  AZ.  then  BA.  BB.  and 

so  on  lo  BZ.  and  so  on  lo 
ZA.  ZB.  and  so  on  lo  ZZ. 

(b)  If  it  is  necessary  to  modify  a  call/ 
order,  a  two-position  alpha-numeric 
sufTix  (known  as  the  call/order 
modification  indicator)  shall  be  added  lo 
the  supplementary  Pll  number  as 
follows  (the  tetters  I  and  O  shall  not  be 
used): 

(1)  Modification  to  a  call/order — 
issued  by  the  purchasing  office, 
excluding  any  modification  providing 
shipping  instructions  in  those  cases 
described  in  (2)  and  (3)  below — 01.  02. 
and  so  on  through  99.  then  B1-B9.  BA- 
BZ,  Cl.  and  so  on  through  NZ  and  Zl 
through  ZZ: 

(2)  Modification  to  a  call/order  issued 
by  a  purchasing  office  providing  initial 
or  amended  shipping  instructions  in 
those  ca.ses  in  which  the  call/order 
provides  for  delivery  FOB  destination  or 


delivery  FOB  origin  and  a  price  change 
is  involved— PI.  P9,  PA-PZ.  Q1-Q9,  QA- 
QZ.  etc..  through  TZ; 

(3)  Modification  to  a  call/order  issued 
by  a  purchasing  office  providing  initiiil 
shipping  instructions  or  amending  those 
shipping  instructions  previously  issued 
in  those  cases  in  which  the  call/order 
provides  delivery  FOB  origin  and  no 
price  change  is  involved — U1-U9,  UA- 
UZ,  V1-V9,  VA-VZ.  and  so  on  through 
YZ;  and 

(4)  Modifications  to  a  call/order 
issued  by  a  Contract  Administration 
Office  (CAO)  will  begin  with  lA.  IB. 
and  so  on  to  IZ;  then  2A.  2B.  and  so  on 
to  2Z,-  and  so  on  lo  9A.  9B.  and  so  on  to 
9Z,  followed  by  Al,  A2.  and  so  on  to  A9; 
then  AA.  AB.  and  so  on  through  AZ. 
AZ  will  be  utilized  the  first  time  a 
modification  is  generated  by  mechanical 
means  (computer  program)  to  change  the 
name  of  the  administration  office  or 
disbursing  office.  The  second  change 
will  utilize  AY,  the  third  change  AX,  and 
so  forth.  This  method  will  only  be 
utilized  when  mass  changes  are 
required. 

Subpart  204.71— Uniform  Contract 
Line  Item  Numbering  System 

204.7101  Scope  of  subpart. 

This  subpart  prescribes  procedures  for 
establishing  and  numbering  all  items  of 
supplies  or  services  set  forth  in 
contracts  and  in  other  documents 
related  thereto  issued  pursuant  lo  this 
supplement. 

204.7102  Policy. 

(a)  These  procedures  provide  criteria 
for  establishing  and  numbering  contract 
line  items,  contract  subline  items, 
exhibits,  exhibit  line  items,  and  exhibit 
subline  items. 

(b)  The  procedures  prescribed  in  this 
subpart  shall  be  used  in  contracts  (as 
defined  in  FAR  2.1)  and  in  provisioning 
and  other  documents  which  are 
expected  to  become  parts  of  contracts. 

(c)  When  practicable,  these 
procedures  also  shall  be  used  in 
solicitations  and  other  contractual 
documents. 

(d)  These  procedures  are  mandatory 
for  all  contracts  except  as  follows: 

(1)  When  no  postaward  contract 
administration  function  on  the  specific 
contract  is  assigned  lo  any  office  listed 
in  DoD  Directory  of  Contract 
Administration  Services  Components: 

(2)  Indefinite  delivery  type  contracts 
for  petroleum  products  under  which 
posts,  camps,  and  stations  issue  delivery 
orders  for  such  products  for  their  own 
use;  or 

(3)  Communication  Service 
Authorizations  issued  by  the  Defense 


Commercial  Communications  Office. 
Defense  Communications  Agency. 

(e)  P'or  cost-reimbursement  type 
contracts,  the  provisions  of  this  subpart 
apply  except  for  the  requirements  in 
204.7103-1  (a)(1)  and  204.7104.2(c)(2)  for 
a  single  unit  price  or  single  total  price  or 
amount  for  each  contract  line  or  subline 
item. 

(f)  For  maintenance  and  repair  service 
type  contracts  in  which  firm  prices  for 
elements  of  the  total  price  of  an  item  are 
established  but  the  number  and  quantity 
of  such  elements  performed  in  order  to 
determine  the  final  item  price  to  be  paid 
are  not  known  until  performance  (for 
example,  a  labor-hour  contract),  the 
provisions  of  this  subpart  apply  except 
for  the  requirements  in  204.7103-l(a)(l) 
and  204.7104-2(c)(2)  for  separate 
contract  line  items  or  subline  items 
because  of  unit  price  differences  for 
individual  quantities  of  a  line  item  or 
subline  item.  In  lieu  of  establishing 
separate  contract  line  items  or  subline 
items  because  of  price  differences, 
contractual  documents  for  these  types  of 
contracts  may  be  structured  to  reflect  a 
firm  or  estimated  total  item  amount  for 
each  such  line  or  subline  item  only 
(omitting  unit  price). 

204.7103    Contract  line  items. 

204.7103-1     Criteria  for  establishing. 

(a)  Requirements  for  supplies  or 
services  shall  be  established  as  contract 
line  items.  Each  contract  line  item  shall: 

(1)  Have,  or  be  anticipated  lo  have,  a 
single  unit  price  or.  if  no  unit  price  is 
established,  a  single  total  price  or 
amount  (unless  associated  subline  items 
of  other  than  an  informational  nature 
are  separately  priced  in  accordance 
with  204.7104-2(c)(2).  in  which  case,  no 
price  shall  be  assigned  to  the  contract 
line  item,  except  for  informational 
purposes  unit  prices  and/or  amounts 
may  be  entered  in  parentheses  within 
the  item  description  block);  however,  the 
unit  price  may  be  entered  as  "NSP"  (not 
separately  priced);  Provided,  the  price  of 
this  item  is  included  in  the  unit  price  of 
another  contract  line  item; 

(2)  Be  separately  identifiable,  i.e..  no 
more  than  one  National  Slock  Number, 
one  item  description,  one 
Manufacturer's  Part  Number,  etc.,  for  a 
supply  line  item,  or  no  more  than  one 
Scope  of  Work,  one  Description  of 
Services,  etc..  for  a  services  line  item 
(unless  this  identification  is  provided  by 
associated  subline  items  of  other  than 
an  informational  nature;  in  which  case, 
a  general  narrative  description  shall  be 
assigned  to  the  conlraci  line  item 
number  and  the  subline  item  shall 
include  the  actual  detailed  Identification 
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ficaccordance  with  204.7104-2(c)(3)); 
and 

(3)  Have  a  separate  delivery  schedule, 
period  of  performance  or  completion 
date  expressly  stated  in  the  procurement 
instrument  ("as  required"  is  an 
expressly  stated  delivery  schedule) 
unless  there  are  associated  subline 
items  of  other  than  an  informational 
character  that  meet  this  requirement. 
(When  a  requirement  has  multi-delivery 
dates  or  multi-destinations  or  multi- 
performance  dates/points,  that  factor 
alone  shall  not  require  but  does  not 
preclude  establishment  of  more  than  one 
contract  line  item.  However,  when  more 
than  one  delivery  date  and/or  more  than 
one  destination  are  identified  to  a  single 
contract  line  item,  the  delivery  schedule 
will  specify  delivery  dates  for  the  item 
by  the  destination  when  established,  or 
individual  contract  line  items  may  be 
established  for  each  destination  and/or 
delivery  date  and/or  requisition.) 

(b)  As  an  alternative  to  setting  forth  in 
the  Schedule  an  extensive  list  of 
contract  line  items,  they  may  be  shown 
in  a  contract  exhibit  as  exhibit  line 
items  (see  204.7105  and  204.7106).  In 
these  cases,  a  Contract  Line  Item 
Number  (CLIN)  which  references  the 
exhibit  will  be  assigned  in  the  Schedule 
and  shall  specify  the  exhibit  identifier. 
Contract  line  items  for  provisioned 
spares  shown  on  a  contract  exhibit  and 
data  items  shown  on  DD  Form  1423, 
Contract  Data  Requirements  List,  when 
used  as  an  exhibit,  shall  specify  the 
exhibit  identifiers. 

(c)  Requirements  for  test  model 
approval  under  the  development  phase 
or  for  first  article  approval  under  the 
production  phase  (whether  the 
requirement  is  for  first  article  delivery 
for  Government  testing  or  for  first  article 
approval  test  report  delivery  based  on 
contractor  testing)  shall  require  the 
establishment  of  a  separate  contract  line 
or  subline  item  for  each  item  of  supply 
or  service  (one  Scope  of  Work,  one 
Performance  Description,  one  National 
Stock  Number,  one  Manufacturer's  Part 
Number,  one  drawing  and  piece  number) 
unless  the  test  model  or  first  article 
consists  of  a  lot  composed  of  a  mixture 
of  items,  in  which  case  a  sirtgle  contract 
line  or  subline  item  may  be  established 
for  the  lot. 

(d)  Requirements  expressing 
contractor  responsibilities  for  which  a 
separate  price  is  not  established  or 
contained  in  the  price  of  a  supply  or 
service  line  item  but  for  which  the 
contractor  may  be  entitled  to  payment, 
shall  not  be  assigned  a  contract  line  or 
subline  item  number,  but  shall  be 
identified  in  the  contract  schedule. 
F.xamples  of  such  requirements  are 
transportation,  packaging  and  handling. 


reusable  containers,  and  state  and/or 
local  taxes.  If  it  is  determined  that  a 
separate  price  is  to  be  established  for 
these  requirements,  they  shall  meet  the 
criteria  in  (a)  above  or  in  204.7104-2(c) 
and  shall  be  established  as  a  line  or 
subline  item. 

204.7103-2    Procedures  for  numl>ering. 

(a)  Contract  line  items  within  a 
contract  shall  consist  of  4  numeric  digits 
0001  through  9999  and  shall  be 
numbered  sequentially  but  not 
necessarily  consecutively.  Unless  there 
is  a  valid  reason  to  the  contrary,  the 
identical  line  item  number  assigned  to 
an  item  in  a  solicitation  pursuant  to 
204.7102(c)  shall  be  assigned  to  that  item 
when  an  award  is  made.  Any  given 
contract  line  item  number  shall  not  be 
assigned  more  than  once  in  a  contract, 
and  line  item  numbers  beyond  "9999" 
shall  not  be  used. 

(b)  When  a  contract  line  item  contains 
subline  items,  each  such  subline  item 
shall  be  numbered  by  adding  to  the 
basic  line  item  number,  two  alphabetic 
or  two  numeric  characters  as  specified 
in  204.7104. 

204.7104    Contract  subline  items. 

204.7104-1     General. 

Contract  subline  items  provide  a 
further  subdivision  of  the  basic  contract 
line  item  when  it  is  necessary  for 
contract  performance  or  administration 
purposes  to  separately  identify 
subordinate  requirements.  There  are 
only  two  categories  of  contract  sublines. 

(a)  The  first  category  comprises  those 
subline  items  that  are  included  in  the 
procurement  instrument  for  information 
purposes  only  and  are  identified  by  a 
numeric  suffix.  These  subline  items  are 
an  integral  part  of  the  associated 
contract  line  item  but  shall  not  be 
scheduled  separately  for  delivery, 
separately  identified  for  shipment  or 
performance,  or  separately  priced  for 
payment  purposes. 

(b)  The  second  category  comprises 
those  subline  items  that  have  a  separate 
delivery  schedule,  require  separate 
identification  at  the  time  of  shipment  or 
performance  and/or  are  separately 
priced  for  payment  purposes.  These 
subline  items  are  identified  by  an  alpha 
suffix. 

204.7104-2    Criteria  for  establishing. 

(a)  Subline  items  included  in 
procurement  instruments  for 
informational  purposes  only  (numeric 
suffix)  shall  be  established  at  the 
discretion  of  the  contracting  officer.  This 
type  of  subline  item  identifies 
information  that  relates  directly  to  and 
is  an  integral  part  of  the  contract  line 
item;  e.g..  parts  of  an  assembly  or  parts 


of  a  kit.  Such  subline  items  shall  not 
have  a  separate  delivery  schedule,  a 
separate  price  for  payment  purposes  or 
require  separate  identification  at  the 
time  of  shipment  or  performance. 
Informational  quantities,  prices  or 
amounts  determined  by  the  contracting 
officer  as  necessary  to  satisfy 
management  requirements  may  be 
identified  to  such  subline  items; 
Provided,  that  such  quantities,  prices  or 
amounts  are  set  forth  in  parentheses 
within  the  Supplies/Services  (item 
description)  column  of  the  contractual 
document  (i.e..  not  within  the  quantity 
and  price  columns). 

(b)  Subline  items  that  have  a  separate 
delivery  schedule,  require  a  separate 
identification  at  the  time  of  shipment, 
and/or  are  separately  priced  for 
payment  purposes  (alpha  suffix)  shall  be 
established  in  lieu  of  line  items  at  the 
discretion  of  the  conL-acting  officer.  This 
category  subline  item  shall  be 
established  whenever  a  capability  must 
be  provided  to  accumulate  separately 
identified  price  and/or  quantity  data  at 
the  contract  line  item  level.  For  instance, 
this  category  subline  may  be  used  to 
identify: 

(1)  identical  items  that  are  to  be  paid 
from  more  than  one  accounting 
classification  (unless  separate  contract 
line  items  have  been  established  for 
each  accounting  classification  or 
accounting  classifications  have  been 
identified  to  each  consignee  in  the 
contract  line  item  delivery  schedule  in 
accordance  with  204.7108); 

(2)  Items  of  an  identical  nature  where 
different  sizes  have  been  assigned 
discrete  Federal  supply  stock  numbers 
and/or  different  prices; 

(3)  Individually  payable  items  such  as 
packaging  costs  that  pertain  to  a 
contract  line  item  but  are  not  included  in 
the  contract  line  item  price  (in  this  case, 
item  description,  price  and  quantity  data 
for  the  line  item  also  are  to  be  entered 
as  a  separate  subline  item); 

(4)  Individual  delivery  dates  and/or 
destinations  and/or  requisitions  when 
multiple  delivery  dates,  destinations 
and/or  requisitions  are  designated  in  the 
procurement  instrument  for  a  contract 
line  item;  or 

(5)  Parts  of  an  assembly  or  parts  of  a 
kit  when  the  parts  have  a  separate 
delivery  schedule,  require  separate 
identification  at  the  time  of  shipment  or 
performance,  and  are  separately  priced 
for  payment  purposes. 

Whenever  subline  items  of  this  category 
(alpha  suffix)  are  established,  the 
associated  contract  line  item  shall  serve 
only  as  a  common  denominator  for  the 
accumulation  of  management  data  by 
the  procuring  activity  and  all 
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requirements  fer  the  associated  contract 
line  item  will  be  identifled  as  subline 
items.  (All  shipments  and  payments  will 
be  made  at  the  subline  hem  level.) 

(c)  Subline  items  in  the  alpha  suffix 
category  ((b)  above)  shall: 

(1)  Have  a  separate  (i.e..  subline  item 
level)  delivery  schedule,  period  of 
performance  or  completion  date 
expressly  stated  in  the  procurement 
instrument  ("as  required"  is  an 
expressly  stated  delivery  schedule):  and 

(2)  Have  or  be  anticipated  lo  have  a 
single  unit  price  or.  if  no  unit  price  is 
established,  a  single  total  price  or 
amount  (When  all  subline  items  for  a 
particular  contract  line  item  are 
identical  services  or  supply  items  that 
have  identical  unit  prices,  the  unit  price 
and  total  amount  (extended  unit  price 
for  all  subline  items)  may  be  shown  at 
the  contract  line  item  level,  or  the  unit 
price  may  be  shown  at  the  contract  line 
item  level  and  the  extended  amounts 
shown  at  subline  item  level,  or  the  unit 
price  and  total  amounts  may  be  shown 
at  subline  item  level,  but  only  one  of 
these  methods  may  be  used  for  a 
contract  line  item  and  its  associated 
subline  items.  However,  if  any  subline 


item  hjs  a  different  unit  price  than  the 
remainder  of  the  subline  items,  all 
subline  items  shall  be  separately  priced 
and  the  contract  line  item  shall  not  be 
priced.  In  this  latter  instance,  subline 
items  that  are  not  separately  priced  but 
must  be  separately  identified  for 
shipment  and  management  purposes 
may  indicate  a  unit  price  of  "NSP"  (not 
separately  priced);  provided,  the  price  of 
this  item  is  included  in  the  unit  price  of 
another  subline  item  or  different 
contract  line  item.  The  clause  set  forth 
in  252.204-7000  shall  be  inserted  in 
applicable  contracts  when  in  the  opinion 
of  the  contracting  officer  because  of 
dollar  value  or  other  considerations  it  is 
necessary  to  preclude  payment  for  a 
subline  item  until  all  related  subline 
items  identified  as  not  separately  priced 
have  been  delivered.  In  no  instance  will 
the  contract  line  item/subline  item 
structure  be  constructed  in  such  a  way 
as  to  require  the  identification  of 
contractor  products  or  services 
(shipment  or  performance)  at  the  subline 
item  level  and  contractor  payment  at  the 
contract  line  item  level):  and 

(3)  Be  separately  identifiable  (i.e.,  no 
more  than  one  National  Slock  Number, 


one  Item  Description,  one 
Manufacturer's  Part  Number,  eta.  for  a 
supply  subline  item,  or  no  more  than  one 
Scope  of  Work,  one  Description  of 
Services,  etc.)  for  a  services  subline 
item. 

2(M.7104-3    Procedures  for  numbering. 

(a)  When  contract  subline  items  are 
established  within  a  contract  line  item, 
the  total  effort  shall  be  assigned  a 
contract  line  item  number  and  each 
subline  item  shall  be  assigned  a  contract 
subline  item  number. 

(b)  Contract  subline  items  established 
within  a  contract  line  item  for 
information  purposes  only  (204.7104-l(a) 
and  204.7104-2(a))  shall  be  numbered  by 
adding  to  the  contract  line  item  number 
two  numeric  characters  commencing 
with  "01"  and  continuing  through  "99." 
No  such  designation  shall  be  assigned 
more  than  once  to  the  same  contract  line 
item  number  within  a  procurement 
instrument.  The  two  supplemental 
numeric  characters  shall  be  placed 
immediately  following  (he  contract  line 
item  number  without  separation  by 
spaces  or  special  characters.  Example 
follows: 


Item  No 


0002 


Supphas'Services 


ise/EE  Peoscoee  Maclv  S*s«w»i  N8l»-a040-00-»t«-a»«.  mckjdxg  on*  sM  of  ttw  toNoinng  tor  mc*i 

system 

000201  Indkcalor  »n<J  Control  Boi  (t  as.) _ _ 

000202  WalJunctian  Box  (1  a*  | _.!Z1_~„Z_.I!! Z~. 

000203  Remole  inrtcalot  Bo»  (ECM  RMI  (1  aa.) -...     ,        

•  ••••• 

000210 Sal  Dip  Loop  Cables  (i  aa) 


QuanMy 


um 


Unt  pncc 


Ainouni 


12     EA. 


$72,831  00 


S8  73.972  00 


<iK.J!SIf  ZTJI^*'^  raiance.  me  <Jel«e|y  schedule  mm  «1e<il4y  the  eonlract  inw  aem  (not  the  subkn*  Mmal  and  all  slH)TOots  and  paymanis  ««  be  al  the  coMrad  Una  aem  level 
Shipmeni  documents  and  paymenl  vouchers  mm  rwt  idsnuty  subline  items.  w-  uc  .i  ..w  oanwm^  me  nam  «wei 


(c)  Contract  subline  items  established 
to  identify  contractual  requireme  its  that 
have  a  separate  delivery  schedule, 
require  identification  at  the  time  of 
shipment  or  accomplishment  and/or  are 
separately  priced  for  payment  purposes 
(see  204.7104-l(b)  and  204.7104-2(b) 
shall: 

(1)  Be  numbered  by  adding  to  the 
contract  line  item  number  two 
alphabetic  characters  commencing  with 
"AA "  and  continuing  through  "ZZ."  (The 


letters  "I"  and  "O"  shall  not  be  used.) 
Contract  sublines  shall  be  numbered 
sequentially  but  not  necessarily 
consecutively.  No  such  designation  shall 
be  assigned  more  than  once  to  the  same 
contract  line  item  number  within  a 
contract; 

(2)  Be  sequenced  within  a  contract 
line  iteip  as  follows:  AA,  AB,  AC 
through  AZ;  then  BA,  BB,  BC  through 
BZ:  and  continuing,  if  necessary,  through 
ZZ;  and 


(3)  Be  constructed  by  placing  the  two 
supplemental  alphabetic  characters 
immediately  following  the  contract  line 
item  without  separation  by  spaces  or 
special  characters.  For  example,  with 
contract  line  item  number  "0001"  the 
first  three  contract  subline  items,  if 
consecutive,  would  be  numbered 
"OOOIAA,"  "OOOIAB."  and  "OOOlAC." 

Examples  of  correct  line  item 
structures  in  this  category  are  shown 
below: 


Example  7.— Subline  items  structured  to  identify  destinations  for  identical  items,  identically  priced  (Delivery  schedule  shall  be 
established  for  each  subline  item,  not  the  contract  line  item.). 


0001 

OOOIAA 
OOOIAB 
OOOlAC 


Suiipliea/ services 


NSN  t615-00-S91-e620  Shm.  Akjfnmufn  Aloy. 

PnON  At-9-63e21-M1-Mt  ACR   AA  _ 

A3168n-9O3O-4025  A2537M  IPD  2  RDO  334  PHOJ:  501  . 
A316Bn-9030-«»2«  A51AXBM  IPO  2  ROO  325  PnOJ  502 
A3168fl-9030-4027  A67KeCM  IPO  2  BOO  349  PROJ:  503. 


Apbl.  Rotor.  Hakcoplar.. 


QuanMy 


UMt 


Ea 
Ea 
Ea 


yjnt  phce 


S100  00 
$100  00 
S100  00 


S1.000  00 
S1.000.00 
$1.50000 


Example  Z— Subline  items  structured  to  identify  destinations  for  identical  items,  not  identically  priced  (Delivery  schedule 
shall  be  established  for  each  subline  item,  not  the  contract  line  item.). 


MamNa 


0001 

OOOIAA 
0001A8 
OOOlAC 
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Suppkes/aanncea 


NSN  161S-00-591-«620  Shim.  Alunnnufn  ANoy. 

PHON  A»-B-63e21-M1-M1  ACR:  AA 

A3168R-9030-4025  A2S73»il  IPO  2  RDO:  334  PPOi.  501 .._ 
A3168R-9030-4026  ASIAXBIbl  IPO  2  ROO:  325  PROJ:  502 
A3ie8fl-9030-4027  A67KBCIiit  IPO  2  ROO  349  PROJ:  503 


Apbl.  Rotor.  HeUcoptar.. 


QuanWy 


10 
20 
30 


Ea 
Ea 
Ea 


Unit  pnoe 


SI  00  00 
$99  00 
$96  00 


Amount 


$1.00000 
$1.960  00 
$2,940.00 


NoTt  -Difterence  m  pnc«*  (or  identical  itams  is  due  lo  separate  desDnatione  lor  FOB  dasination  dahvery 

Example  J.— Subline  Items  structured  to  identify  different  sizes  of  an  item  that  are  identically  priced  (Delivery  schedule  shall 
be  established  for  each  subline  item,  not  the  contract  line  item.). 


new  Na 


00*3 

00t3AA 

00t3A8 

00I3AC 

00I3AO 


Suppkes/sannces 


Boots  kisuiaied.  Cold  Weather  WMe.  Type  tl.  Clan  1 . 

8430-00-655-5541  Size  5N „ 

8430-00-655  5544  S«e  8N _ _..._ 

8430-00-655-5551  Stre  9N._ _ 

8430-00-655-5535  Size  9n..... _ 


Quantity 


50 

78 

30 

200 


Unit 


Unlpnce 


$38  35 


Amount 


$13.422  50 


Note. -Unit  price  and  lota*  amount  shown  at  line  item  l*«el  lalTwr  Ihwi  at  aublma  (aval,  as  auHnrized  by  204  7t04.2(el(2).  «.t»en  a«  suMne  Nwns  ol  a  hie  Mem  identicaly  pnced. 

Example  *— Subline  items  structured  to  identify  different  sizes  of  an  item  that  are  not  identically  priced  (Delivery  schedule 
shall  be  established  for  each  subline  item,  not  the  contract  line  item.). 


I  No 


0002 
0002  AA 

0002 Ae 

0002AC 
0002  AO 
0002AE 


Supplies/ servicas 


Bottir  Amwr  Oround  Troops  Variable  Typo  Small  Arms.  Fragmaniahon  ProtecVve  Nylon  Fait  Vesl  Front  and  Back  Plalea. 
Ceramic  Plate.  Type  i 

First  Amcte ,.; _. _ „.. . __ 

8470-00-141-003$.  UsdumRagulw : „........I1.'.'".IZ~"."."Z  1  Z       I ' '" 

84  70-00- 1 4 1  -0938,  LargP'Regular  ...™„ _ _.; :__..^ ,    .1  .r,~Z      IZIZZ 

8470-00-141-0637.  Medium  Long.-. -. _: , " j.     _Z_        ,    - 

8470-00-141-0038.  LarjieljjnQ _ _.  „  .  ~    '  " " 


OuanWy 


1 
1936 

625 
1237 

•04 


NOT£  -Fust  Article  entered  as  -Lot"  m  accordance  with  2O4.7103-1(Ct. 


Un* 


LO 
SE 
SE 
SE 
SE 


UnRpnca 


NSP 

$331.77 

3S577 

346  77 

365.77 


Amount 


$642.306  72 
222J56.25 
426.954.49 
294.079.06 


Example  5.— Subline  items  structured  to  provide  the  capability  for  relating  subordinate  separately  priced  packaging  costs  to 
the  overall  contract  line  item  (Separate  delivery  schedules  shall  be  established  for  the  subline  item  identifying  the  contrac- 
tors  product  and  for  the  subline  item  identifying  packaging.  No  schedule  will  be  established  for  the  contract  line  item.) 


namfito. 

Suppkes/services 

OuantHy 

Unit 

Uniipnce 

Amount 

0001 
OOOIAA 

6105-00-636-6568  50380  Rel  No  63504-WZ  Armature  Motor  AC«:  AA „ 

8 105-00-635-«Se8  50380  Ral  l*>  63504-WZ  Armature  Motor 

- — 

Z 

2 

EA 

EA 

$2,695.87 
289  58 

$6.79174 
570.16 

OOOIAB 

PK*«»n8 - - - _; 

1 

Example  6.— Subline  items  structured  to  idenUfy  different  accounting  classifications  for  identical  items  (Delivery  schedule 
shall  be  established  for  each  subline  item,  not  the  contract  line  item.). 

AJ:  17X1505183503150691000001928000000000000000000 
AK:  17X1505183703175661000001928000000000000000000 
AL-  17X1505193SO31436910O00O192BO0O00000000OO0000Q 


NemNa 

Suppkes/scnnccs 

Quantity 

Unit     {    Unitprice   \       Amount 

0002 

Putaa  Decoder  KV-312/ASO-t9 _ _ _. 

2 

6 
2 

EA 

$3X>37  40 



0002AA 

Putae  Decoder  KV-3t2/A50-19  ACR  AJ _ _ .     ._   . 

$6.074M 
1BJS4.40 
6.074  80 

0002  AB 
0002AC 

Puiae  Oacodar  KY-312/ASO-19  AC«:  AK _ _ 

Pmee  0«»der  KV-312'ASO-19  ACR;  AL ._ _ "  " 

MOTS. -Unit  pnca  may  be  shown  ai  kne  Hem  level  and  lotal  amounts  shown  al  subline  Hem  level  as  authonzed  by  204  7104 -2(cM2).  when  al  aubkna  items  ol  a  Ime  Hem  ara  identx^allv 
pnced.  ' 

Example  7. — Subline  items  structured  to  identify  parts  of  an  assembly  (Delivery  schedule  and  price  shall  be  established  for 
each  identified  part  at  the  subline  item  level,  not  for  the  assembly  at  the  contract  line  item  level.). 


Item  Na 

St^iplies/setvices 

QuanMy 

Unit 

UnRpnea 

Amount 

0003 
0003AA 

Automatic  Oegausmg  System  Consisting  of  (2  ea.  ®  S52  061;  $104,122  total)-.   __ 

Switchboard    _ _ 

2 
2 

2 

2 

EA 
EA 
EA 

EA 



$52.60100 
NSP 
NSP 

NSP 

$104,122.00 

0003AB 

Remote  Control  Panel „ „ „ .« ... 

0003AC 

Pow«  Supply  (M  Co4»  SSM  Type  (146  An»a.  220  V  DC» _    „ 

0003AF 

•                               ••••• 

Power  Sopp^  (A  CoHJ  SSM  Type  (116  Amps.  220  V  OC^ _ 

Note  -In  the  above  instance,  the  price  ol  an  other  subkne  items  indicated  by  "NSP"  is  included  in  the  SwrtchtxMrd.  The  clause  sal  lorth  at  252204-7000  snaK  be  irwerted  m  appkcable 
contracts  wtien  m  the  opinion  of  the  contracting  olticor  because  ol  dollar  value  or  other  considerations,  it  «  necessary  lo  preclude  payment  (or  a  suWme  item  untl  a*  related  subkne  items 
ido  naked  aa  not  separately  pnoad  have  l>een  delivered 

Example  & — Subline  items  structured  to  identify  parts  of  a  kit  (Delivery  schedule  and  price  shall  be  established  for  each 
identified  part  at  the  subline  item  level,  not  for  the  kit  at  the  contract  line  item  level.). 
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Item  Ho. 


0031 

0031AA 
0031  AS 
0031AC 

0031BF 


Suppkei/sanicm 


Conversion  Kit  to  Conven  Torpedo  MK  45  Mod  0  to  Torpedo 
MK  45  Mod  1  (SO  Kt  @  $I0.868.S^.  S543.426  total) 

Iniegralor  Assy  LD  650106 „ _ „. 

Pulse  Genecalor  Assy  LD  Sa7569 _ _ 

Dnve  Shafl  Assy  LD  587559 _ 


Acluatoc  Panel  Assy  LD  542924.. 


Ouenuy 


SO 
SO 
SO 

50 


Ur«< 


EA 
EA 
EA 

EA 


Unilpnce 


$10.866  52 
NSP 
NSP 

NSP 


Amount 


S543.426  00 


Note  —in  tha  above  instance,  the  price  ol  a«  otoar  suMne  items  ndKated  by  "NSP"  a  included  m  the  Integralor  As«emt)*y 
The  clause  set  lonh  at  252204-7000  shaH  be  mserled  m  applicable  contracts  «ihen.  «  the  opiraon  o*  the  contractmo  otfcer 
because  ol  dcWar  value  or  other  cor<stderalions.  it  is  necessary  lo  preclude  peyment  lor  a  subtme  item  uMd  a*  related  subtne 
Hems  ideniiiied  as  not  separately  priced  have  been  deiwered 


204.7105    Contract  extiiblts. 

204.7105-1    Oeflnition. 

"Exhibit"  means  a  document  attached 
to  a  procurement  instrument,  referenced 
by  its  capital  letter  identifier  in  a  line  or 
subline  item  in  the  procurement 
instrument  Schedule,  which  establishes 
deliverable  requirements  in  the  attached 
document  as  an  alternative  lo 
establishing  an  extensive  list  of  line  or 
subline  items  in  the  procurement 
instrument  Schedule. 

204.7105-2    Crtteria  for  esUblishing. 

(a)  As  an  alternative  to  setting  forth  in 
the  Schedule  an  extensive  list  of 
contract  line  or  subline  items  (e.g.,  spare 
parts  lists),  a  contract  line  item  may  be 
established  referencing  a  document 
attached  to  the  contract  which  shall  be 
designated  an  exhibit.  The  exhibit  shall 
set  forth  as  exhibit  line  items  what 
would  otherwise  be  shown  as  contract 
line  items.  When  exhibits  are  used,  the 
following  shall  apply: 

(1)  Each  exhibit  shall  apply  to  one 
contract  line  or  subline  item  only; 
however,  more  than  one  exhibit  may 
apply  to  a  single  contract  line  item. 

(2)  DD  Form  1423  (Contract  Data 
Requirements  List)  may  be  used  as  an 
exhibit  or  as  an  attachment.  If  used  as 
an  exhibit,  the  exhibit  identifier 
(204.7105-3)  shall  be  entered  in  the  "TO 
EXHIBIT'  line  in  the  upper  left  comer  of 
the  form  (the  "ATCH  NR"  line  shall  be 
left  blank),  one  contract  line  or  subline 
item  shall  be  established  in  the  Schedule 
which  reflects  the  exhibit,  and  the 
standard  procedures  for  identifying 
exhibits  prescribed  in  204.7105-3  below 
and  for  numbering  exhibit  line  and 
subline  items  prescribed  in  204.7106 
shall  be  followed.  If  the  DD  Form  1423  is 
used  as  an  attachment,  a  numeric 
attachment  number  shall  be  entered  in 
the  "ATCH  NR"  line  in  the  upper  left 
comer  of  the  form  (the  "TO  EXHIBIT' 
line  shall  be  left  blank)  and  a  separate 
contract  line  or  subline  item  shall  be 
established  in  the  Schedule  fur,  and 
which  references,  each  deliverable 
sequence  number  of  data  on  the  DD 
Form  1423. 

(3)  Contract  line  or  subline  items  in 
the  Schedule  which  reference  an  exhibit 


shall  not  contain  unit  prices  or  total 
amounts,  except  when  necessary  to 
reflect  the  amount  of  funds  for  actual  or 
estimated  requirements  to  satisfy  the 
management  needs  of  the  individual 
procuring  activity.  When  unit  prices  or 
total  amounts  are  shown  to  satisfy  a 
management  need,  such  prices  or 
amounts  shall  be  set  forth  in 
parentheses  within  the  item  description 
block  of  the  contractual  document  (i.e.. 
not  within  the  unit  price  or  amount 
columns). 

(b)  As  an  alternative  to  setting  forth  in 
the  Schedule  an  extensive  list  of 
contract  subline  items,  a  contract 
subline  item  may  be  established  which 
references  an  exhibit  in  the  same 
manner  as  for  a  contract  line  item. 

(c)  The  term  "Exhibit"  shall  not  be 
used  to  identify  any  other  attachment  to 
a  procurement  instrument.  When 
contract  line  items  or  subline  items  refer 
to  a  document  attached  to  a 
procurement  instrument  which 
establishes  a  deliverable  requirement, 
such  as  spare  parts  or  data  on  a  DD 
Form  1423,  this  document  shall  be 
termed  an  Exhibit.  When  other  types  of 
documentation  are  appended  to  or 
incorporated  by  reference  in  a 
procurement  instrument,  such 
documentation  shall  be  referred  to  as  an 
"Attachment"  or  other  term  identifying 
it  as  appended  documentation.  Such 
documentation  may  be  attached  to  a 
contract  exhibit,  provided  such 
documentation  does  not  identify  a 
deliverable  requirement  which  is  not 
established  by  a  contract  or  exhibit  line 
or  subline  item. 

204.7105-3    Procedures  for  Identifying. 

Exhibits  shall  be  identified  by  either  a 
single  or  double  capital  letters.  The 
letters  "I"  and  "O"  shall  not  be  used. 
Exhibit  identiHers  need  not  be  assigned 
consecutively,  nor  sequentially,  but  they 
shall  not  be  duplicated  within  a 
procurement  instrument  and  shall 
always  appear  in  the  first  or  first  and 
second  positions  of  all  applicable 
"Exhibit  Line  Item  Numbers"  (see 
204.7106).  Each  page  of  the  exhibit  shall 
have  the  procurement  instrument 
identification  number,  exhibit  identifier. 


and  applicable  contract  line  or  subline 
item  number  cited  thereon. 

204.7106    Exhibit  line  and  subline  Items. 

204.7106-1    Criteria  for  establisMng. 
Criteria  for  the  establishment  of 
exhibit  line  and  subline  items  shall  be 
the  same  as  for  establishing  contract 
line  and  subline  items  (see  204.7103-1 
and  204.7104-2,  respectively). 

204.7106-2    Procedures  for  numbering. 

(a)  Exhibit  line  items  within  an  exhibit 
shall  be  assigned  four-position  numbers. 
The  exhibit  identifier  (see  204.7105-3)  is 
used  for  the  first  or  first  and  second 
positions;  the  remaining  positions  are 
assigned  sequentially  within  each 
exhibit  using  alpha  and  numeric 
characters.  The  letters  "I"  and  "O"  shall 
not  be  used.  Exhibit  line  item  numbers 
shall  be  sequenced  as  set  forth  in 
204.7106-3.  except  that  numeric 
numbering  may  be  employed  in  those 
cases  where  such  numbering  is 
adequate  to  meet  the  criteria  established 
by  204.7106-1. 

(b)  Exhibit  subline  items  shall  be 
numbered  in  the  same  manner  as 
specified  for  contract  subline  items  (see 
204.7104-3). 


204.7106-3 
numbers. 


Sequence  of  exhibit  line  Item 


Cumutanve  No 
o4  Ime  Items 


1-33 

34-67 

66-101 

102-135 

136-169 

170-203 

204-237 

238-271 

272-304 

306-339 

340-373 

374-407 

406-441 

442-475 

476-509 

510-543 

544-577 

S7S-611 

612-645 

646-679 

660-713 

714-747 

748-781 

782-815 

816-849 

850-683 

884-917 

918-951 

952-985 

966-1019 

1020-1053 

1054-1087 

1068-1121 

1122-1155 


Two-position  serial  No  tor  doubte- letter 
•xhibrt  identiTier— serial  No  se<|uence 


01  thru  09.  then  OA  thru  OZ.  then 
10  thru  19.  then  1A  thru  1Z.  then 
20  thru  29.  ttien  2A  thru  2Z.  then 
30  thru  39.  ttien  3A  thru  3Z.  then 
40  thru  49.  then  4A  thru  *Z.  then 
50  thru  59.  then  5A  thru  5Z.  then 
60  thru  69.  then  6A  thru  62.  then 
70  thru  79.  then  7A  thru  7Z.  then 
80  thru  89.  then  8A  thru  8Z.  then 
90  thru  99.  then  9A  thru  BZ.  then 
AG  thru  A9.  then  AA  thru  AZ.  then 
BO  thru  B9.  then  BA  thru  BZ.  then 
CO    thru   09.    then    CA    thru   CZ. 
DO   thru    D6.    then    OA    thru    DZ. 
EG  thru  E9.  then  EA  thru  EZ.  then 
FO  thru  F9.  then  FA  thru  FZ.  then 
GO   thru   G9.    then   GA    thru   GZ. 
HO    thru    H9.    Itlen    HA    thru    HZ. 
JO  thru  J9.  then  JA  ttvu  JZ.  then 
KG  ttwu  K9.  Itten  KA  ttvu  KZ.  then 
LO  thru  L9.  then  LA  thru  LZ.  then 
MO   thru   M9.   then   MA   thni   MZ. 
NO   thru    N9.    then    NA    tlxu   NZ. 
PC  thru  P9.  then  PA  thru  PZ.  then 
00   thru   09.    then   QA   thru   OZ. 
BO    thru   R9.    then    RA    Hvu    R2. 
so  thru  S9.  then  SA  thru  SZ,  then 
TO  thru  T9,  then  TA  thru  TZ.  then 
DO    thru    U9.    then    UA    thru    UZ. 
VO  HVU  V9.  then  VA  thru  VZ.  then 
WG   thru  W9.   ttwn  WA   thru   WZ. 
XO  thru  X9.  then  XA  thai  XZ.  then 
YG  thni  y9.  then  YA  thru  Y2,  then 
ZO  thru  Z9.  then  ZA  thru  ZZ. 


then 
tf>en 


ttien 
Ihpn 


ttieo 
ttien 


then 
than 


then 
ttien 


Cumuiaiive  No 
ol  line  Items 


t-33 

34-67 
66-101 
102-135 


Three-position  serial  No  lor  double-letter 
enhibit  Identifier— senal  No  sequence 


•  No 
Oflne  Items 


136-305 
306-.-<30 

340-373 
374-407 
408-4^1 
442-1121 
1122- 1155 
1156-1189 
1190-1223 
1224-1257 
1P56-1461 
1462-1485 
1496-1529 
IS30-(S63 
1564-2277 
2278-2311 
2312-2345 
2346-2379 
2380-2413 
2414-2617 
2616-2661 
2652-2665 
2666-2719 
2720-3*33 
3434-3467 
3466-3601 
3502-10.403 

10.404-10.437 
10.438-10.471 
10.472-10.709 
to.  7  to- 10. 743 
10744-10.777 
10.776-10.811 
I0JB12-11.&2S 
♦  1.526-11.559 


Thrae-poamon  aotal  No.  tor  douMs-leOer 
e>tMM  identilier  ■  serial  No.  sequenoe 


and  so  on  lo 

000  •»»  009.  twn  OM  Umi  09Z.  then 

OAO  thru  0A9.  then  OAA  thru  OAZ.  then 

OBO  thru  069,  Itien  OBA  thru  OeZ.  then 

OCO  thru  009.  then  OCA  thru  OCZ 

and  soon  to 

OZO  twu  0Z9.  then  OZA  thru  OZZ.  then 

100  thru  109.  then  lOA  thru  lOZ.  men 

110  thru   119.   ttwn  I1A  thru   11Z.  ttien 

120  thru  129.  then  12A  thru  12Z 

and  so  on  to 

•90  ttvu   199.  men  t9A  thru   19Z.  then 

lAO  thru  1A9.  then  1AA  thru  1AZ.  then 

180  thru  180.  then  ISA  thru  (BZ 

and  soon  la 

tZO  thru   1Z9.  then  IZA  thru  IZZ.  then 

200  thru  209,  then  20A  Vm  XZ.  then 

210  thru  219.  then  21A  thru  21Z.  then 

220  thru  229.  then  22A  thru  22Z 

and  so  on  to 

290  thru  299.  then  29A  •wu  29Z.  then 

2A0  thnj  2A9.  then  2AA  thru  2AZ.  Own 

280  ttHu  289.  then  JBA  thru  2BZ 

»na  so  on  K> 

2Ze  Ihnr  2Z9.  then  2ZA  mm  2ZZ,  then 

300  thru  309.  then  30A  thru  30Z 

and  so  en  to 

900  thru  909.  then  90A  ttvu  90Z.  ttien 

910  thru  919.  ttien  9IA  ttvu  91Z 

and  so  on  to 

•90  ffvu  9e».  (hen  99A  ttvu  99Z.  men 

9A0  thru  9A9.  ttien  9AA  thru  »A2.  then 

9B0  thru  969.  ttwn  9BA  ttvu  98Z 

and  soon  l» 

9Z0  thru  9Z9.  then  9ZA  ttvu  9ZZ 


001  ttvu  009.  ttien  OOA  ttvu  OOZ.  ttien 

010  ttvu  019.  ttien  01A  Hvu  01Z.  ttien 

020  ttvu  029.  ttien  OZA  ttvu  02Z.  ttien 
030  ttvu  039.  ttien  03A  ttvu  032 


204.7107    Coiftract  modiflcaHona. 

Items  of  supplies  or  services  set  forth 
in  contract  or  exhibit  modifications  shall 
reflect  the  applicable  line  or  subline 
item  numbers,  if  any,  appearing  in  the 
basic  contract,  except  in  those  instances 
when  the  nature  of  the  modification 
necessitates  re-identification  of  a  partial 
quantity  of  an  existing  contract  line  item 
or  exhibit  line  item.  Situations  described 
below  are  intended  to  furnish  guidance 
as  to  when  a  new  line  or  subline  item 
number  should  or  should  not  be 
assigned  as  the  result  of  a  contract 
modification. 

(a)  Modification  applying  to 
definitized  items  (firm  price  of  item  is 
included  in  the  contract  or,  if  this 
modification  establishes  additional 
quantities  of  items  already  included  in 
the  contract,  the  price  of  the  item  in  the 
modification  is  the  same  as  in  the 
contract  or.  if  this  is  a  new  item,  the 
modification  contains  a  firm  price): 

(1)  If  the  modification  applies  to  the 
total  quai^ity  of  the  existing  line  or 
subline  iiem,  the  original  line  or  subline 
item  number  may  be  retained. 

(2)  If  the  modification  changes  the 
specification  of  a  partial  quantity  of  the 
existing  contract  or  exhibit  line  or 
subline  item,  but  the  specification 
change  is  not  of  sufficient  magnitude  to 
make  the  partial  quantity  separately 
identifiable  (e.g.,  new  National  Stock 
Number  or  item  description,  see 
204.7103-l{a)(2)  and  204.7104-2(c)(3)), 
and  the  unit  price  change  is  averaged  to 
provide  a  revised  single  unit  price  for 


the  total  quantity  on  the  line  or  subline 
item,  the  original  contract  or  exhibit  line 
or  subline  item  number  may  \>e  retained. 

(3)  If  the  modification  adds  a  new 
item  of  supply  or  services  to  the  contract 
or  exhibit,  the  new  item  shall  be 
assigned  the  next  unused  contract  or 
exhibit  line  or  subline  item  number. 

(4)  If  the  modification  affects  only  a 
partial  quantity  of  an  existing  contract 
or  exhibit  line  item  or  subline  item  and 
changes  other  than  delivery  date  and/ 
or,  ship  to/mark  for  data,  the  unchanged 
portion  shall  retain  the  original  contract 
or  exhibit  line  or  subline  item  number. 
The  changed  portion  shall  be  assigned 
the  next  unused  contract  or  exhibit  line 
or  subline  item  number. 

(b)  Modifications  applying  to 
undefinitized  items  (although  a 
requirement  for  this  item  has  already 
been  included  in  the  contract  or 
previous  exhibit  a  firm  price  has  not 
been  negotiated  or.  if  this  modification 
establishes  additional  quantities  of  an 
item,  the  price  of  the  item  in  the 
modification  is  not  firm  or  if  this 
modification  adds  a  new  item  for  which 
the  fuTn  price  has  not  been  established): 

(1)  If  the  modification  applies  to  the 
total  quantity  of  the  existing  line  or 
subline  item,  the  original  line  or  subline 
item  number  may  be  retained. 

(2)  If  the  modification  changes  the 
specification  of  a  partial  quantity  of  the 
existing  contract  or  exhibit  line  or 
subline  item,  but  the  specification 
change  is  not  of  sufficient  magnitude  to 
make  the  partial  quantity  separately 
identifiable  (e.g..  new  National  Stock 
Number  or  item  description,  see 
204.7103-l(a)(2)  and  204.7104-2(c)(3)), 
and  the  unit  price  change  is  averaged  to 
provide  a  revised  single  estimated  unit 
price  for  the  total  quantity  on  the  line  or 
subline  item,  the  original  contract  or 
exhibit  line  or  subline  item  number  may 
be  retained. 

(3)  If  the  modification  adds  a  new 
item  of  supply  or  service  to  the  contract 
or  exhibit,  the  new  item  shall  be 
assigned  the  next  unused  contract  or 
exhibit  line  or  subline  item  number. 

(4)  If  the  modification  is  undefinitized 
(price)  and  increases  the  quantity  of  an 
existing  definitized  (price)  contract  or 
exhibit  line  or  subline  item,  the  next 
unused  contract  or  exhibit  line  or 
subline  item  number  will  be  assigned  to 
the  increased  quantity. 

(5)  If  the  modification  increases  the 
quantity  of  an  existing  but  undefinitized 
(price)  contract  or  exhibit  line  or  subline 
item,  the  original  line  item  number  may 
be  retained  if  the  same  unit  price  applies 
to  the  total  quantity  (existing  plus 
increase)  of  the  line  item;  if  the  unit 
price  of  the  increased  quantity  differs 
from  that  of  the  existing  quantity,  the 


next  unused  contract  or  exhibit  line  item 
or  subline  item  number  will  be  assigned 
to  the  increased  quantity. 

(6)  If  the  modification  affects  only  a 
partial  quantity  of  an  existing  contract 
or  exhibit  line  or  subline  item  and 
definitizes  price,  the  definitized  portion 
shall  retain  the  original  contract  or 
exhibit  line  or  subline  item  number.  The 
undefinitized  portion  shall  be  assigned 
the  next  unused  contract  or  exhibit  line 
or  subline  item  number  however,  if  the 
same  item  on  another  existing  contract 
or  exhibit  line  or  subline  item  has 
already  been  definitized  and  the  newly 
definitized  quantity  is  definitized  at  the 
same  unit  price  as  the  existing 
definitized  quantity,  or  an  average 
definitized  unit  price  is  established  for 
the  new  and  the  existing  definitized 
quantities,  then  the  undefinitized  portion 
may  retain  its  existing  line  item  number 
and  the  newly  definitized  quantity  may 
be  added  to  the  contract  or  exhibit  line 
item  for  the  previously  definitized 
quantity. 

(7)  If  the  modification  affects  only  a 
partial  quantity  of  an  existing  contract 
or  exhibit  line  or  subline  item  and  does 
not  change  the  delivery  schedule  nor 
definitize  price,  the  unchanged  portion 
shall  retain  the  original  contract  or 
exhibit  line  or  subline  item  number.  The 
changed  portion  shall  be  assigned  the 
next  unused  contract  or  exhibit  line  or 
subline  item  number. 

(c)  in  any  event,  all  items  of  supplies 
or  services  appearing  in  modifications 
and  exhibits  shall  be  established  and 
numbered  in  accordance  with  the 
uniform  numbering  procedures 
prescribed  in  this  subpart.  If  subline 
numbers  are  assigned,  all  requirements 
for  the  associated  contract  or  exhibit 
line  item  will  be  identified  as  subline 
items,  and  the  contract  or  exhibit  line 
item  will  serve  only  as  a  common 
denominator  for  the  accumulation  of 
management  data. 

204.7108    Contract  Accounting 
Classification  Reference  Number  (ACRN). 

204.7108-1    General. 

As  a  method  of  relating  the  long  line 
accounting  classification  citation 
number  to  detail  line  item  scheduled 
information,  the  Accounting 
Classification  Reference  Number 
(ACR.N)  shall  be  utilized  in  all  contracts 
assigned  for  the  contract  administration 
to  the  Defense  Contract  Administration 
Services,  DLA,  and  to  Plant  Cognizance 
Representatives  of  the  Military 
Departments  and  Agencies. 

204.7108-2    Criteria  for  establishing. 

This  two  position  alpha/numeric 
control  code  is  required  for  Military 
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Standard  Contract  Administration 
Procedures  (MILSCAP)  processing,  and 
may  also  be  used  in  contracts 
administered  by  each  Service/Agency. 
Under  MILSCAP.  the  ACRN  is  required 
to  associate  the  Accounting 
Classification  Trailer  Record,  the 
Supplies  Schedules  Data  Record  and  the 
Services  Line  Item  Data  Record  with  the 
long  line  accounting  classification.  The 
reference  number  is  also  used  to 
associate  the  various  record  formats  of 
the  Contract  Payment  Notice  as 
described  in  Chapter  9  of  the  MILSCAP 
Manual.  DoD  4105.63-M. 

204.7108-3    Procedures  for  using  the 
Accounting  Classification  Reference 
Number  (ACRN). 

(a)  The  ACRN  will  be  any 
combination  of  a  two  position  alpha/ 
numeric  code  assigned  discretely  to 
each  accounting  classification  within 
each  contract.  The  letters  "I"  and  "O" 
shall  not  be  used. 

(b)  This  code  will  be  shown  as  a 
detached  prefix  to  the  long  line 
accounting  classification  number  in  the 
Accounting  and  Appropriation  Data 
block  and/or  Section  K  (Contract 
Administration  Data]  of  the  contract, 
except  that  accounting  classification 
numbers  included  in  the  contract  only 
for  the  information  of  the  Transportation 
Officer  for  citation  on  Government  bills 
of  lading  for  shipment  at  Government 
expense  of  items  on  an  f.o.b.  origin 
contract  need  not  be  prefixed  with  an 
ACRN.  In  the  case  of  modifications  to 
contracts/orders  which  have  been 
previously  assigned  a  long  line 
accounting  classification  number(s), 
only  the  ACRN(s)  assigned  to  that 
number(s)  need  be  shown  in  the 
Accounting  and  Appropriations  Data 
block  and/or  Continuation  Sheet(s)  of 
the  modification. 

(c)  If  more  than  one  ACRN  is  assigned 
in  the  contract,  the  ACRN  shall  also  be 
shown  in  the  contract  Schedule  as 
follows: 

(1)  The  ACRN  shall  be  shown 
adjacent  to  the  identity  code  of  each 
"Ship  To/Mark  For."  unless  the 
procedure  in  (2)  or  (3)  below  is  used. 
Only  one  ACRN  may  be  assigned  to  the 
same  "Ship  To/Mark  For"  within  the 
same  contract  line  or  subline  item 
number,  except  in  rare  cases  when 
multiple  accounting  classifications  apply 
to  a  single  unit  so  the  quantity  cannot  be 
subdivided  to  relate  to  a  single 
accounting  classification.  In  such  case, 
the  contract  shall  provide  sufficient 
information  under  the  heading  "Payment 
Instructions  for  Multiple  Fund 
Accounting  Citations"  to  permit  proper 
payment  and  fund  accounting; 


(2)  If  only  one  accounting 
classification  applies  to  a  subline  item, 
the  ACRN  may  be  shown  in  the 
Supplies/Services  column  near  the 
subline  item  description; 

(3)  If  only  one  accounting 
classification  applies  to  a  line  item,  the 
ACRN  may  be  shown  in  the  Supplies/ 
Services  column  near  the  line  item 
description; 

(4)  The  ACRN  shall  be  shown  in  the 
contract  and  Schedule  in  the  following 
manner  ACR:1D. 

(5)  For  cost-reimbursement  type 
contracts,  the  provisions  of  this 
paragraph  (c)  do  not  apply. 

(d)  The  purchasing  ofTice  executing  a 
contract,  basic  ordering  agreement,  or 
blanket  purchase  agreement  is 
responsible  for  control  of  assignment  of 
ACRNs  pertaining  thereto.  Contract  or 
agreement  provisions  which  provide  for 
the  issuance  of  contract  modifications 
(including  provisioned  item  order 
modifications),  calls,  orders,  or  work 
requests  by  organizations  other  than  the 
purchasing  office  executing  the  contract 
or  agreement  will  contain  instructions 
for  ACRN  assignment.  This  may  be 
accomplished  by  individual  assignments 
as  funds  are  cited,  by  assignment  of 
blocks  of  ACRNs  to  offices  authorized  to 
issue  contract  modifications,  calls, 
orders  or  work  requests  or  by  some 
other  appropriate  method.  In  no  case, 
however,  will  an  ACRN  apply  to  more 
than  one  long  line  accounting 
classification  in  a  contract.  The 
authority  to  control  ACRN  assignment 
shall  not  be  delegated  to  another  office 
by  the  purchasing  office  issuing  the 
contract  or  agreement. 

204.7 1 09    Indefinite  delivery  type 
contracts. 

(a)  When  an  indefinite  delivery  type 
contract  includes  provisions  wherein  the 
price  of  an  item  is  determined  at  the 
time  a  delivery  order  is  issued  based  on 
such  factors  as  the  quantity  to  be 
ordered  (e.g.,  10-99  at  $1.00, 100-249  at 
$.98,  and  250  or  more  at  $.95),  the  FOB 
provision,  the  destination,  or  the  type 
pack  required  in  the  delivery  order,  it 
shall  not  be  necessary  to  assign  a 
separate  line  item  number  in  the 
indefinite  delivery  type  contract  to  each 
price  for  the  same  item.  Each  line  or 
subline  item  in  the  individual  delivery 
order,  however,  shall  cite  only  one  of 
the  unit  prices  in  the  indefinite  delivery 
type  contract. 

(b)  Except  as  noted  in  (a)  above, 
criteria  for  contract  line  item  assignment 
(see  204.7103)  shall  be  applicable  to 
indefinite  delivery  type  contracts. 


SUBCHAPTER  B— COMPETITION  AND 
ACQUISITION  PLANNING 

PART  205— PUBLICIZING  CONTRACT 
ACTIONS 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

205.002    PoNcy. 

(c)  Small  business  specialists  in  each 
purchasing  office  are  responsible  for 
screening  all  proposed  contract  actions 
and  for  recommending  action  to  be 
taken  with  respect  to  publicizing  such 
actions  in  accordance  with  the 
requirements  of  this  subpart.  In  those 
offices  where  no  small  business 
specialist  is  assigned,  the  contracting 
officer  or  other  designated 
representative  shall  accomplish  the 
foregoing. 

Subpart  205.1— Dissemination  of 
Information 

205. 1 0 1  Methods  of  disseminating 
information. 

(a)(2)  Displaying  in  public  place.  A 
copy  of  each  solicitation  for  an 
unclassified  contract  action  in  excess  of 
$5,000  which  provides  at  least  10 
calendar  days  for  submission  of  offers 
shall  be  displayed  at  the  contracting 
office  and,  if  appropriate,  at  some 
additional  public  place  from  the  date 
issued  until  7  days  after  bids  or 
proposals  have  been  opened.  But  see 
Part  213  for  small  purchases. 

205. 1 02  Availability  of  solicitations. 

(a)(1)  In  determining  the  "reasonable 
number"  of  copies  to  be  maintained,  the 
contracting  o^icer  shall  consider,  among 
other  things,  the  extent  of  initial 
solicitation,  reproduction  costs,  the 
nature  of  the  acquisition,  whether 
access  to  classified  matter  is  involved, 
the  anticipated  requests  for  copies 
based  upon  responses  to  synopses  and 
other  means  of  publication  in  previous 
similar  situations,  and  the  fact  that 
publishers  and  others  who  disseminate 
information  regarding  proposed 
acquisitions  normally  do  not  require 
voluminous  specifications  or  drawings. 
With  regard  to  classified  acquisitions, 
the  foregoing  instructions  apply  to  the 
extent  consistent  with  Departmental 
security  instructions  and  procedures. 

(4)(i)  When  the  purchasing  activity  is 
not  in  possession  of  complete  sets  of 
specifications,  plans,  and  drawings  (as 
in  some  acquisitions  for  airframes, 
shipbuilding,  or  major  weapons 
systems),  or  the  drawings  and 
specifications  are  classified,  or  are  so 
voluminous  that  display  and  distribution 


in  accordance  with  prescribed 
procedures  is  impracticable,  the 
solicitation  shall  contain  notice  of  this 
fact  and  of  the  location  at  which  the 
specifications,  plans,  or  drawings  may 
be  examined. 

Subpart  205.2— Synopses  of  Proposed 
Contract  Actions 

205.201  General. 

(b)  Commodity  assignments.  When  an 
item  is  assigned  or  is  within  a  Federal 
Supply  Class  assigned  for  acquisition  in 
FAR  Subpart  17.5  and  is  purchased  by 
other  than  the  assigned  Dtiparlment,  the 
synopsis  shall  cite  the  applicable 
purchase  exclusion  number  from 
208.7101-1  or  208.7101-2. 

(S-70)  Publication  of  contract  actions 
/ess  than  $10,000.  When  recommended 
by  contracting  personnel  or  the  small 
business  specialist,  and  approved  by  the 
contracting  officer,  proposed  contract 
actions  less  than  $10,000  may  be 
publicized  in  the  Commerce  Business 
Daily. 

205.202  Exceptions. 

(a)(r>)  Use  of  nonniandatory  automatic 
data  processing  (ADP)  Schedules 
covered  in  Part  270  is  not  included  in 
this  exception  and  requires  synopsizing. 

205.204  Presdlcitation  notices. 

See  FAR  14.205-4(c)  and  215,404(b). 

205.205  Special  situations. 

(c)(1)  Each  contract  action  to  be  mudc 
in  the  United  States,  its  possessions,  or 
Puerto  Rico  for  which  the  total  fee 
(including  phases  and  options)  is 
expected  to  be  $10,000  or  more  shall  be 
synopstzed  in  accordance  with 
2()5.207(d)(S-71). 

(c)(2)  A  notice  of  contract  actions  with 
fees  expected  to  be  less  than  $10,000,  or 
to  be  made  outside  the  United  States,  its 
possessions,  or  Puerto  Rico,  shall  be 
displayed  at  the  contracting  office  and 
need  not  be  publicized  in  the  Commerce 
Business  Daily. 

205.207    Preparation  and  transmittal  of 
synopses. 

(b)(1)  The  first  line  of  the  text  will 
state  the  number  of  the  synopses  being 
sent.  Synopses  will  be  numbered 
consecutively  by  the  reporting  activity 
during  the  calendar  year,  using  a  new 
series  of  numbers  for  each  year. 

(d)(2)  When  referenced.  Numbered 
Note  12  will  appear  in  the  Commerce 
Business  Daily  as  follows: 

Note  12. — One  or  more  of  the  items  under 
(his  acquisition  may  be  subject  to  the 
requirements  of  the  Agreement  on 
Government  Procurement  approved  and 
implemented  In  the  United  States  by  the 
TrHde  ARreemefitu  Act  of  1979.  AH  offers 


shall  be  in  the  English  language  and  in  U.S. 
dollars.  The  solicitation  procedure  is  open: 
that  is,  all  interested,  suppliers  may  submit 
an  offer. 

(End  of  Note) 

(d)(S-70)  If  the  synopsis  is  for  a  sole 
source  contract  action,  as  authorized  by 
one  of  the  exceptions  in  FAR  6.302,  the 
synopsis  shall  include  reference  to 
Numbered  Note  22.  The  Numbered  Note 
will  appear  in  the  Commerce  Business 
Daily  as  follows: 

Note  22. — This  contract  action  is  for 
supplies  or  services  for  which  the 
Govemmnnt  intends  to  solicit  and  negotiate 
with  only  one  source  under  authority  of  FAR 
6.302.  Interested  persons  may  identify  their 
Interest  and  capability  to  respond  to  the 
requirement  or  submit  proposals.  This  notice 
of  intent  is  not  a  request  for  competitive 
proposals.  However,  all  proposals  received 
within  forty-five  days  after  the  date  of 
putjiication  of  this  synopsis  will  be 
considered  by  the  Gevernment.  A 
determination  by  the  Government  not  to  open 
the  requirement  to  competition  based  upon 
responses  to  this  notice  is  solely  within  the 
discretion  of  the  Government.  Information 
received  as  a  result  of  the  notice  of  intent  will 
normally  be  considered  solely  for  the  purpose 
of  determining  whether  to  conduct  a 
competitive  procurement. 
(End  of  Note) 

{d)(S-71)  Each  notice  publicizing  a 
contract  action  for  architect-engineer 
services  shall  be  headed  "R.  Architect- 
Engineer  Services".  The  project  shall  be 
listed  with  a  brief  statement  concerning 
the  location,  scope  of  service  required, 
the  significant  evaluation  criteria  and 
their  relative  order  of  importance  to  the 
Government,  the  estimated  construction 
cost  range  (see  FAR  36.204).  the 
construction  cost  limitation  (see  FAR 
36.205),  the  type  of  contract  proposed, 
the  estimated  start  and  completion 
dates,  and  the  date  by  which  responses 
to  the  notice  must  be  received,  including 
submission  of  Standard  Form  255,  if 
required.  Appropriate  statements  shall 
be  made  concerning  any  specialized 
qualifications,  security  classifications, 
and  limitations  on  eligibility  for 
consideration.  Qualifications  or 
performance  data  required  from 
architect-engineer  firms  shall  be 
described.  The  foregoing  data  shall  be 
followed  by  the  statement  "Firms 
desiring  consideration  shall  submit 
appropriate  data  as  described  in 
Numbered  Note  62. "  The  name  of  the 
responsible  procurement  office  should 
follow  together  with  the  complete 
address  and  telephone  number.  The 
numbered  note  will  appear  in  one  issue 
each  week  of  the  Commerce  Business 
Daily  as  follows: 

Note  62. — Arciiitect-engineer  ftrms  which 
meet  the  requirements  described  in  this 


announcement  are  invited  to  submit:  (1)  a 
Standard  Form  254.  Architect-Fjigineer  and 
Related  Services  Questionnaire:  (2)  a 
Standard  Form  255,  Architect-Engineer  and 
Related  Services  Questionnaire  for  Specific 
Project,  when  requested:  and  (3)  any 
requested  supplemental  data  to  the 
procurement  office  shown.  Firms  having  a 
current  Standard  Form  254  on  file  with  the 
procurement  office  are  not  required  to 
resubmit  this  form.  Firms  responding  to  this 
announcement  before  the  closing  date  will  be 
considered  for  selection,  subject  to  any 
limitations  indicated  with  respect  to  size  and 
geographic  location  of  firm,  specialized 
technical  expertise  or  other  requirements  as 
listed.  Following  an  initial  evaluation  of  the 
qualification  and  performance  data 
submitted,  three  or  more  firms  considered  to 
be  the  most  highly  qualified  to  provide  the 
services  required  will  be  chosen  for 
interview.  The  Department  of  Defense 
procedure  for  selection  of  architect-engineer 
firms  is  a  competitive  procedure  which 
includes  consideration  of  the  professional 
qualifications  necessary  for  the  satisfactory 
performance  of  the  professional  services 
required,  subject  to  the  following  additional 
considerations:  (1)  specialized  experience  of 
the  firm  in  the  type  of  work  required:  (2) 
capacity  of  the  firm  to  accomplish  the  work 
in  the  required  time:  (3)  past  experience,  if 
any.  of  the  firm  with  respect  to  performance 
on  Department  of  Defense  contracts;  (4) 
location  of  the  firm  in  the  general 
geographical  area  of  the  project,  provided 
that  there  is  an  appropriate  number  of 
qualified  firms  therein  for  consideration:  and 
(5)  volume  of  work  previoiMly  awarded  to  the 
firm  by  the  Department  of  Defense,  with  the 
object  of  effecting  an  equitable  distribution  of 
contracts  among  qualified  architect-engineer 
firms  including  minority-owned  firms  and 
firms  that  have  not  had  prior  Department  of 
Defense  contracts.  Firms  desiring  to  register 
for  consideration  for  future  projects 
administered  by  the  procurement  office 
(subject  to  specific  requirements  for 
individual  projects)  are  encouraged  to  submit 
annually  a  statement  of  qualifications  and 
performance  data,  utilizing  Standard  Form 
254.  Architect-Engineer  and  Related  Services 
Questionnaire. 
(End  of  Note) 

Note  62  is  a  Commerce  Business  Daily 
standard  Numbered  Note  which  applies 
to  all  DoD  notices  publicizing  contract 
actions  for  architect-engineer  services. 
When  the  notice  is  used  in  accordance 
with  FAR  5.205(c),  the  substance  of  the 
Numbered  Note  shall  be  included. 

Subpart  205.3 — Synopses  of  Contract 
Awards 

205.302    Preparation  and  transmittal  of 
synopses  of  awards. 

(b)  The  synopsis  of  contract  awards 
shall  also  contain  the  following 
information: 

(2)  Size  status  ((S)  for  small  business 
and  (L)  for  lai^  business)  of  the 
contractor; 


t? I _1    n f_ 


pA/laral    P 


»av     /    Vni      1^1      M/x      tAa     I    T,.^„An,,,      n^ 


oo     moo     /    D..l~.    __.J    D»~. .!..>:__. 


46102       Federal  Register  /  Vol.  51.  No.  246  /  Tuesday,  December  23.  1986  /  Rules  and  Regulations 


Federal  Regj^ter  /  Vol.  51.  No.  248  /  Tuesday.  December  23.  1986  /  Rules  and  Rcgulntions       46109 


205.303    Announcement  of  contract 
awards. 

(a)  Public  announcement.  Information 
on  proposed  contractual  actions  over  $3 
million  shall  be  submitted  in  writing  in 
accordance  with  Departmental/Agency 
procedures.  Report  Control  Symbol  DE)- 
LA{AR)1279  applies.  Departments  will 
submit  reports  to  the  Office  of  the 
Assistant  Secretary  of  Defense  (Public 
Affairs)  by  the  close  of  business  the  day 
before  contract  award  is  proposed. 

(S-70)  Congressional  notification.  In 
accordance  with  Departmental 
procedures.  Departments  shall  notify  the 
appropriate  Members  of  Congress 
(Senators  and  Representatives  in  whose 
state  and  district  the  proposed 
contractor  is  located  and.  if  different,  in 
who««.state  and  district  the  work  is  to 
be  performed)  of  contract  awards  of 
over  $3  million  concurrent  wRh  the 
public  announcement  described  in  (a) 
above. 

Subpart  205.4 — Release  of  Information 

205.404-1     Release  procedures. 

(b)(lj  Classified  information  shall  be 
released  through  existing  security 
channels  in  accordance  with  DoD 
Industrial  Security  Regulation  (DoD 
5220.22R). 

205.404-2    Announcements  of  long-range 
acquisition  estimates. 

Activities  publishing  long-range 
procurement  estimates  shall  publicize 
them  in  the  Commerce  Business  Daily 
by  forwarding  to  the  address  listed  in 
FAR  5.207  an  announcement  reflecting 
the  fact  that  a  long-range  procurement 
estimate  has  been  published  and  citing 
the  address  of  the  office  from  which  a 
copy  of  the  estimate  can  be  obtained. 
Each  announcement  should  be  prepared 
substantially  as  the  following  example. 

The  Defense  Personnel  Support  Center  has 
published  an  estimate  of  equipment  and 
footwear  pr(K:urement  requirements  for 

and Quarters  FY These 

estimates,  which  are  subject  to  revision  and 
are  in  no  vtny  binding  oirthe  Government. 
may  be  ohtained.  by  request,  from  the 
Defense  Porsonnel  Suppon"  Center  (ATTN: 
Procurem.Ti'  dnd  Production  Directorate). 
2800  South  20th  Street.  Philadelphia. 
Pennsylvania  19101. 

Subpart  205.5 — Paid  Advertisements 

205.501     Definttions. 

(a)  Media  means  any  vehicle  used  to 
convey  an  advertising  message;  it 
includes  newspapers,  magazines,  trade 
and  professional  journals,  special 
printed  media,  radio  and  television; 

(b)  Newspaper  means  a  publication 
printed  and  distributed  at  stated 
intervals  to  convey  news  and  includes 


trade  journals  which  carry  news  in 
addition  to  technical  matter. 

(c)  Space  means  the  space  purchased 
for  advertising  messages  in  printed 
media,  and  the  time  purchased  for 
advertising  messages  on  radio  or 
television  broadcasts; 

205.502     Authority. 

(a)  The  authorization  shall  specify  the 
limitations,  if  any,  of  the  authority 
granted.  Administrative  duties  involved 
in  accomplishing  the  advertising  may  be 
delegated  in  writing,  personally  signed 
by  the  delegate,  setting  forth  the  extent 
of  the  administrative  duties  involved.  A 
copy  of  the  instrument  delegating 
authority  to  advertise  and  a  copy  of  the 
instrument  assigning  administrative 
duties  thereunder  will  either  be  attached 
to  the  first  voucher  sutmiitted  for 
payment  or  shall  be  forwarded 
immediately  upon  issuance  to  the 
General  Accounting  Office  address  to 
which  records  of  the  Department  are 
submitted  for  audit  purposes.  When 
authority  to  advertise  has  been 
delegated  by  the  Secretary  of  the 
Department  concerned,  a  reference  to 
the  authorizing  directive  on  the 
advertisement  order  is  acceptable  in  lieu 
of  attaching  a  copy  of  the  authority  to 
the  payment  voucher.  Copies  of  such 
instruments  also  shall  be  attached  to  the 
duplicate  voucher  submitted  to  the 
paying  office. 

(1)  Special  or  general  authority  to 
place  advertisements  in  newspapers 
must  be  secured  in  advance  by  the  use 
of  DD  Form  1535.  Request/Approval  for 
Authority  to  Advertise.  Special 
authority  permits  the  publication  of  a 
given  advertisement  a  specified  number 
of  times  in  designated  newspapers. 
General  authority  permits  the 
publication  of  such  advertisements 
during  a  designated  fiscal  year  as  may 
be  required. 

(2)  Requests  for  authority  to  place 
advertisements  in  newspapers  shall  be 
submitted  through  channels  to  the 
Secretary  or  his  designee. 

(b)  Unless  the  Secretary  of  the 
Department  concerned  determines 
otherwise.  DD  Form  1535  is  not  required 
as  authority  to  place  advertisements  in 
media  other  than  newspapers.  Paid 
advertisements  to  recruit  civilian 
personnel  shall  be  subject  to  the 
limitations  in  section  332-1-9  of  the 
Federal  Personnel  Manual. 

205.504    Use  of  advertising  agencies, 
(b)  The  services  of  the  advertising 
agencies  include  but  are  not  limited  to 
counseling  as  to  the  selection  of  the 
media  for  insertion  of  the  advertisement: 
contacting  the  media  in  the  interest  of 
the  Government  agency  concerned; 


placing  of  insertion  orders:  selection  and 
ordering  of  typography:  copywriting; 
and  preparation  of  rough  layouts. 

PART  206— COMPETITION 
REQUIREMENTS 

Authority:  5  U.S.C.  301. 10  U.S.C2202,  DoP 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

Subpart  206.2— Full  and  Open 
Competition  After  Exclusion  of 
Sources 

206.202    Establishing  or  maintaining 
alternative  sources. 

(a)  This  authority  may  be  used,  as 
appropriate,  to  totally  or  partially 
exclude  a  particular  source  from  a 
contract  action. 

(b)(S-70)    Additional  instructions 
and  formats  for  agency  head 
determination  and  findings  for 
exclusion  of  a  particular  source. 

(i)  When  the  authority  of  FAR  6.202(a) 
is  proposed  for  use.  it  must  be  shown 
clearly  that  the  necessity  for  excluding  a 
particular  source  arises  from  genuine 
considerations  pertinent  to  the  authority 
of  FAR  6.202(a)(1),  (2),  or  (3).  The 
supporting  data,  as  well  as  the 
determination  and  findings,  must  name 
the  source  to  be  excluded  from  the 
contract  action.  Additionally,  the 
supporting  documents  shall  include  the 
following  information  as  applicable,  and 
such  other  information  as  may  be 
pertinent: 

(A)  The  specific  purpose  to  be  served 
(i.e.  to  increase  or  maintain  competition, 
the  interest  of  national  defense  in  case 
of  a  national  emergency  or  industrial 
mobilization,  or  the  interest  of  national 
defense  in  establishing  or  maintaining 
an  essential  engineering,  research  or 
development  capability)  by  excluding  a 
particular  source  from  the  contract 
action; 

(B)  The  acquisition  history  of  the 
supplies  or  services,  including  sources, 
prices,  quantities,  and  dates  of  award; 

(C)  The  circumstances  which  make  it 
necessary  to  exclude  a  particular  source 
from  the  contract  action: 

(/)  The  reasons  for  lack  of.  or 
potential  loss  of.  alternative  sources; 
e.g.,  the  technical  complexity  and 
criticality  of  the  item; 

[2]  The  current  annual  requirement 
and  prospective  needs  for  the  supplies 
or  services; 

[3]  Address  projected  future 
requirements  as  justification  for  the 
exclusion  of  a  particular  source  from  the 
contract  action; 

(D)  Explain  whether  the  existing 
source  must  be  totally  excluded  from  a 
contract  action  or  whether  a  partial 


exclusion  of  the  existing  source  from  a 
contract  action  is  sufficient: 

(E)  Describe  the  potentitii  effect  of 
(exclusion  on  the  excluded  source  in 
terms  of  any  loss  of  capabiMty  to  furnish 
the  supplies  or  services  in  subsequent 
contract  actions; 

(F)  When  the  authority  of  FAR 
B.202(a)(l)  is  cited: 

(/)  Provide  basis  for  assumption  of 
future  competition: 

(2)  Provide  the  basis  for  the 
determination  that  exclusion  of  a 
particular  source  will  likely  result  in 
reduced  overall  costs  either  for  the 
current  acquisition,  or  for  anticipated 
future  acquisitions,  including  (as  a 
minimum)  discussion  of  start-up  costs, 
facilitizatiofl  costs,  duplicative 
administration  costs  (additional' 
inspection,  testing,  etc.).  economic  order 
quantities,  and  life  cyde  cost 
considerations: 

(G)  When  the  establishment  of  an 
additional  sourceis)  is  necessary  to 
provide  production  capacity  to  meet 
current  and  mobilization  requirements, 
the  following: 

(7)  The  current  annual  and  the 
mobilization  requirements  for  the  item, 
citing  the  source  of.  or  the  basis  for. 
such  planning  data: 

[2]  The  comparison  of  current      v^ 
production  capacity  necessary  to  meet 
mobilization  requirements:  and 

[3]  The  hazards  of  relying  on  the 
present  source  and  the  time  required  for 
a  new  80urce(s)  to  acquire  the  necessary 
facilities  and  skills  and  achieve  the 
production  capacity  necessary  to  meet 
mobilization  requirements. 

(ii)  Set  forth  below  is  the  sample 
format  for  D&Fs  citing  the  authority  of 
FAR  6.202(a)(1). 

(Military  Department  or  Agency) 

Determination  and  Findings 

Authority  to  Exclude  a  Source 

Upon  the  basis  of  the  following  and 
determination  which  I  hereby  make  as 
agency  head  pursuant  to  10  U.S.C.  2304|b)(l). 
the  proposed  contract  action  descrit>ed  below 
may  be  awarded  using  full  and  open 
competition  after  exclusion  of  (1). 

1.  It  is  proposed  that  the  following 
requirement  be  acquired  using  full  and  open 
competition  after  exclusion  of  the 
aforementioned  source. 

2.  The  aforementioned  source  is  the  source 
which  can  be  expected  to  receive  an  award 
for  the  above  requirement. 

3.  It  is  necessary  to  establish  or  maintain 
an  alternative  source  or  sources  through  the 
use  of  full  and  open  competition  after 
exclusion  of  the  aforementioned  source. 

4.  The  exclusion  of  the  aforementioned 
source  will  increase  or  maintain  competition 
and  is  likely  to  result  in  reduction  of  (2)  in 
overall  costs  for  the  acquisition,  or  for  any 
anticipated  acquisition,  of  such  supplies  or 
services.  This  estimate  is  based  on  (3). 


Atlemnle:  The  exclusion  of  the 
afnremenlioned  source  will  be  in  the  interest 
of  national  defense  to  have  a  supplier 
available  fur  furnishing  the  at>ove  supplies  or 
services  in  case  of  a  national  emergency  or 
industrial  mobilization,  because  (4). 

Alteraale:  The  exclusion  of  the 
aforementioned  source  will  be  in  the  interest 
of  national  defense  in  establishing  or 
maintaining  an  essential  engineering, 
research,  or  development  capability  to  be 
provided  by  an  educational  or  other  nonprofit 
institution  or  a  federally  funded  research  and 
development  center,  bc»c:ause.(5). 

Determination 

The  exclusion  of  a  source  from  the 
proposed  contract  action  will  increase  or 
maintain  competition  and  is  likely  to  result  in 
reduced  overall  costs  for  the  acquisition  or 
any  anticipated  acquisition  of  such  supplies 
or  services. 

Alternate:  It  Is  in  the  interest  of  national 
defense  to  exclude  a  source  from  the 
proposed  contract  action  in  order  to  have  a 
supplier  available  for  furnishing  the  abov« 
supplies  or  services  in  case  of  a  national 
emergency  or  industrial  mobilization. 

Alternate:  It  is  in  the  interest  of  national 
defease  to  exclude  a  source  from  the 
proposed  contract  action  in  order  to  establish 
or  maintain  an  essential  engineering, 
research,  or  development  capability  to  be 
provided  by  an  educational  or  other  nonprofit 
institution  or  a  federally  funded  research  and 
development  center. 

Date--___ _. 

1.  Name  of  source  to  be  excluded. 

2.  Description  of  estimated  reduction  in 
overall  costs. 

3.  Description  of  how  estimate  was 
derived. 

4.  5.  Description  of  circumstances 
ne^ssitating  the  exclusion  of  source. 

Subpart  206.3— Ottier  Than  Full  and 
Open  Competition 

206.302    Circumstances  permitting  other 
than  full  and  open  competitioa 

206.302-1    Only  one  responsible  source. 

{b)(S-70)  When  acquiring  test  articles 
and  associated  support  services  from  a 
designated  foreign  source  under  the  DoD 
Foreign  Weapons  Evaluation  Program, 
the  authority  of  FAR  6.302-1  may  be 
used. 

(c)(S-70)  The  authority  of  FAR 
20e.302-l(a)  shall  not  be  used  in  the 
case  of  acquisitions  described  in  FAR 
206.302-l(b)(6)  unless  the  equipment  or 
parts  have  been  adopted  as  standard 
items  of  supply  in  accordance  with 
DDDD  Standardization  Program  (see 
DODD  4120.3  and  Departmental 
procedures).  This  authority  shall  not  be 
used  for  initial  acquisitions  of 
equipment  or  spare  parts,  or  to  select 
arbitrarily  the  equipment  or  parts  of 
certain  suppliers.  (If  supplies  might 
subsequently  be  standardized  see  FAR 
15.407(b)). 


206  J02-2    Unusual  and  compelling 
urgency. 

(b)  Application.  The  following  are 
illustrative  of  circumstances  with 
respect  to  which  the  authority  of  10 
U.S.C.  2304(c)(2)  may  be  used  and  are 
not  intended  to  be  all  inclusive: 

(1)  Supplies,  services,  or  construction 
needed  at  once  because  of  fire,  flood, 
explosion,  or  other  disaster; 

(2)  Essential  equipment  for,  or  repair 
to,  a  ship  when  such  equipment  repair  is 
needed  at  once  for  compliance  with  the 
orders  of  the  ship: 

(3)  Essential  equipment  for,  or  repair 
to,  aircraft  grounded  or  about  to  be 
grounded,  when  such  equipment  or 
repair  is  needed  at  once  for  the 
performance  of  the  operational  mission 
of  such  aircraft: 

(4)  Construction  needed  at  once  to 
preserve  a  structure  or  its  contents  from 
damage: 

(5)  Essential  equipment  for,  or  repair 
to.  missiles  or  missile  support 
equipment,  when  such  equipment  or 
repair  is  needed  at  once  to  preclude 
impairment  of  launch  capabilities  or 
mission  performance:  or 

(6)  Purchase  requests  citing  an  issue 
priority  designator  under  the  Uniform 
Material  Movement  and  Issue  Priority 
System  (UMMIPS)  of  4  or  higher,  or 
citing  "Electronic  Warfare  QRC 
Priority"  may  justify  other-than-full  and 
open  competition,  but  in  such  cases  the 
specific  circumstances  must  be  set  forth 
in  the  justification  required  by  FAR 
6.303. 

206.303    Justifications. 

206.303-1     Requirements. 

(b)(S-70)  Any  recommendation  by 
technical  and  requirements  personnel 
for  other  than  full  and  open  competition 
must  have  been  reviewed  and  approved 
at  an  appropriate  management  level  in 
accordance  with  agency  procedures 
prior  to  submittal  to  the  contracting 
officer. 

PART  207— ACQUISITION  PLANNING 

Authority:  S  U.S.C.  301. 10  U3.C  2202.  DoD 
Directive  500a35,  DoO  FAR  Supplement 
201.301. 

Subpart  207.1— Acquisition  Plans     ^ 

207.103    Agency-tiead  responaitMlities. 

(c)(1)  The  formal  acquisition  planning 
provided  for  herein  and  in  FAR  Subpart 
207.1  applies  to  the  more  complex  and 
costly  programs  to  procure  hardware 
developed  and  produced  to  satisfy  the 
need  for  modem  military  equipment. 
These  acquisition  planning  requirements 
may  also  be  adapted  to  the  acquisition 
of  all  supplies  and  services. 
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(c)(2)  Written  acquisition  pjdns  shall 
be  prepared  for — 

(i)  Development  acquisitions  (see  FAR 
35.001)  whose  total  contractual  cost  is 
estimated  at  $2,000,000  or  more,  and 

(ii)  Production  and  service 
acquisitions  whose  contractual  cost  is 
estimated  at  $15,000,000  for  all  years  or 
$5,000,000  for  any  fiscal  year.  These 
plans  shdll  include  the  contents 
described  in  FAR  7.105.  as  appropriate. 

(c)(3)  Acquisition  plans  for 
acquisitions  described  in  (c)(2)  (i)  and 
(ii)  above  should  be  keyed  to  the 
Department  of  Defense  Five  Year 
Defense  Program,  applicable  budget 
submissions,  and  the  Decision 
Coordinating  Paper/Program 
Memorandum,  as  appropriate. 

(c)(4)  The  criteria  and  thresholds  in 
(c)(2)  above  do  not  preclude  the 
preparation  of  written  acquisition  plans 
for  any  acquisition,  whether  short-range 
or  long-range,  when  determined 
necessary  by  the  Departments. 

(c)(5)  Acquisitions  which  represent  a 
final  buyout  or  a  one-time  buy  are 
exempt  from  the  requirements  of  (c)  (2) 
and  (4)  above. 

(d)  Written  acquisition  plans  meeting 
the  criteria  and  thresholds  of  (c)(2) 
above,  shall  be  prepared  on  a  system 
basis  covering  the  major  items  of 
hardware/equipment  to  be  developed/ 
produced  including  Government- 
furnished  equipment  and  system 
support.  Other  acquisition  plans  may  be 
written  on  either  a  system  or  individual 
contract  basis. 

(e)  The  Departments  shall  ensure  that 
the  principles  of  FAR  Subpart  7.1  and 
this  Subpart  are  used  as  appropriate. 

(f)  The  program  manager,  or  other 
official  responsible  for  the  program 
concerned  has  overall  responsibility  for 
the  requisite  acquisition  planning  as  this 
official  has  for  all  other  planning  for  the 
program.  The  contracting  officer  or  the 
contracting  officer's  designee  shall 
support  this  official  by  preparing  and 
maintaining  the  acquisition  plan.  The 
contracting  officer  shall  enlist  the  aid  of 
cognizant  engineering,  production, 
logistics,  quality  assurance, 
maintenance  and  other  functional  staff 
business  management  personnel  at 
command  and  subordinate  buying 
activity  levels  as  required.  The  head  of 
the  contracting  activity,  or  the  chief 
contracting  official  of  the  buying 
activity,  in  coordination  with  the 
program  manager,  must  ensure  that  the 
objectives  of  the  acquisition  plan  are 
realistic  and  achievable  and  that 
solicitations  and  contracts  will  be 
appropriately  structured  to  equitably 
distribute  technical,  financial,  and 
economic  or  business  risks,  consistent 
with  the  program  phase  of  the 


acquisition,  the  technical  requirements 
and  needs  of  the  specific  program,  and 
salient  business  and  legal  constraints. 
All  personnel  engaged  in  the 
management  of  the  acquisition  process, 
including  program,  technical  and 
financial  personnel,  are  essential  to  the 
comprehensive  acquisition  planning  and 
preparations  necessary  to  achieve  the 
acquisition  objectives.  These  personnel 
must  be  made  cognizant  of  their 
responsibilities  and  actively  participate 
in  the  development  and  preparation  of 
the  acquisition  plan,  if  acquisition 
planning  is  to  be  successful. 

(g)  Acquisition  plans  shall  be 
reviewed  and  approved  in  accordance 
with  Departmental  procedures. 

(h)(1)  Design-to-cost  criteria  and 
thresholds. 

(i)  Design-to-cost  principles  shall  be 
applied — 

(A)  in  all  acquisitions  for  major 
defense  systems  (DoD  Directive  5000.1) 
unless  exempted  by  the  Secretary  of 
Defense,  and 

(B)  to  the  acquisition  of  systems, 
subsystems,  and  components  below  the 
thresholds  for  major  defense  systems  to 
the  extent  prescribed  in  DoDD  4245.3. 
"Design  to  Cost",  and  in  accordance 
with  Departmental  procedures. 

(ii)  In  solicitations  and  contracts 
including  design-to-cost  principles, 
consideration  should  be  given  to 
prescribing  and  tailoring  the  required 
cost,  technical  and  schedule  parameters 
to  the  particular  program,  and  to 
providing  the  contractor  with  flexibility 
to  identify  unnecessary  or  marginally 
cost  effective  technical  and  schedule 
features  susceptible  to  trade-offs  (see 
DoDD  4105.62).  This  is  to  facilitate 
product  development  at  the  lowest  life- 
cycle-cost  consistent  with  mandatory 
schedule  and  performance  requirements. 
(For  the  relationship  of  design-to-cost  to 
value  engineering,  see  FAR  46.105) 

(2)  Life-cycle-cost  criteria. 

(i)  Since  the  cost  of  operating  and 
supporting  a  system  or  equipment  over 
its  useful  life  is  substantial  and,  in  many 
cases,  greater  than  the  acquisition  cost, 
it  is  essential  that  such  costs  be 
considered  in  development  and 
acquisition  decisions  in  order  that 
proper  consideration  can  be  given  to 
those  systems  or  equipments  that  will 
result  in  the  lowest  life-cycle-cost  to  the 
Government.  Guidelines,  including 
representative  detailed  procedures  for 
implementing  life-cycle-costing  are 
contained  in  the  following  documents: 

(A)  LCC-1,  DoD  Life-Cycle-Costing 
Procurement  Guide  (Interim); 

(B)  LCC-2.  DoD  Ufe-Cycle-Costing 
Casebook:  and 

(C)  LCC-3.  Life-Cycle-Costing  Guide 
for  System  Acquisitions  (Interim).     ' 


(i)  The  following  format  is  illustrative 
of  an  acquisition  plan  and  is  designed 
merely  to  give  guidance  in  the 
preparation  of  acquisition  plans.  It  may 
be  modified  to  suit  the  acquisition  being 
planned  as  well  as  the  phase  of  program 
formulation.  The  narrative  portion  of  the 
acquisition  plan  should  be  brief  but 
comprehensive.  It  should  provide  not 
only  the  background  necessary  to 
understand  the  acquisition  but  also  a 
plan  for  contracting  for  the  item  or 
system,  including  the  rationale  and 
assumptions  upon  which  the  plan  is 
predicated.  It  should  reference  other 
documents  where  applicable.  The 
milestone  chari  introduces  discipline 
into  the  planning  process  by  identifying 
in  graphic  form  the  points  at  which 
critical  decisions  must  be  made  and 
time  factors  that  must  be  observed  when 
action  is  necessary  to  produce  an  item 
or  to  make  a  competitive  buy  possible. 
The  chart  not  only  forces  consideration 
of  all  factors  involved  but  it  also 
provides  a  visual  portrayal  of  the 
decisions  necessary  to  achieve 
objectives  and  indicates  the  time  at 
which  they  should  be  made.  The 
milestone  chart  portrays  the  step-by- 
step  planning  and  normally  covers  the 
period  from  advance  development 
through  delivery  of  the  production  items. 
The  chart  tells  the  story  of  time,  cost 
and  quantity  of  required  items, 
illustrating  milestones  which  must  be 
recognized  in  the  decision  making 
process.  However,  it  is  important  to 
recognize  that  the  format  of  the 
milestone  chart  is  flexible,  because  the 
same  milestones  may  not  be  present  in 
every  acquisition  program. 

Illustrative  Acquisition  Plan  Formut 
Acquisition  Plan  No 

Program - 


Program  Manager    

Description  of  Program/Syslem/Commodity. 
etc. — 


Approved: 
Manager 


Contracting 
Date 


Dale 


Representative 
Program 


(Address  each  of  plan  content  elements  in 
FAR  7.105  (a)  and  (b)  and  207.105.  as 
appropriate.) 

Illustrative  Milestone  Chart  Format 
[Reserved] 

207. 10S    Contents  of  writttn  acquWtion 
plans. 

In  addition  to  the  contents  prescribed 
by  the  FAR,  acquisition  plans  should 
include  the  following,  as  appropriate: 

(a)  Acquisition  background  and 
objectives. 

(a)(3)  Cos/.  .       ;  ..•    V 


(i)  Life  cycle  cost.  Indicate  the 
provisions/clauses  that  will  be  used  to 
impose  Life  Cycle  Cost  and  Cost/ 
Schedule  Control  System  Criteria  (see 
234.005-70). 

(ii)  Design-to-cost.  Indicate  the 
provisions/clauses  that  will  be  used  to 
impose  Design-to-Cost  and  Cost/ 
Schedule  Control  System  Criteria  (see 
234.005-70). 

(a)(7)  Risks.  As  appropriate,  discuss 
the  effect  of  business  base  changes  of 
major  contractors'  workload  on  program 
cost. 

(a}(S-70)  Applicability  of  a  Decision 
Coordinating  Paper  (DCP).  Program 
Memorandum  Defense  System 
Acquisition  Review  Council  (DSARC), 
and/or  internal  service  reviews. 
Describe  the  options  set  forth  in  the 
DCP/Program  Memorandum  and 
delineate  which  option  the  acquisition 
plan  supports.  Delineate  the  DSARC 
and/or  internal  service  reviews  on  the 
milestone  chart. 

(a)[S-7\)  Approval  for  operational 
use.  Indicate  the  date  approval  for 
operational  use  has  been  or  will  be 
obtained.  If  waivers  are  requested, 
describe  the  need  for  the  waivers. 

(a)(S-72)  Milestone  chart  attachment 
depicting  the  objectives  of  the 
acquisition.  Provide  a  chart  in  general 
accordance  with  the  sample  milestone 
chart  at  207.103(i). 

(a)(S-73)  Milestones  for  updating  the 
acquisition  plan.  Indicate  when  the  plan 
will  be  updated.  Updates  should  be 
scheduled  to  coincide  with  DSARC 
reviews  and  the  transition  from  one 
phase  to  another  (full-scale  development 
to  production). 

(b)  Plan  of  action. 

(b)(5)  Authority  for  other  than  full  and 
open  competition.  See  FAR  6.303-2  for 
the  information  required  to  be  included 
in  the  acquisition  plan  if  the  plan  is  to 
be  used  to  support  a  justification  and 
approval  or  a  determination  and 
findings  under  Part  206. 

(b)(6)  Budgeting  and  funding.  Include 
specific  references  to  budget  line  items 
and  program  elements,  where 
applicable,  estimated  production  unit 
cost,  and  the  total  cost  for  remaining 
production. 

(b)(13)  Logistics  considerations. 

(i)  Describe  the  extent  of  integrated 
logistic  support  planning  to  date, 
including  references  to  approved  plans. 

(ii)  In  discussing  the  reliability  and 
maintainability  (R&M)  objective, 
including  warranties,  discuss  the 
mission  profile.  R&M  program  plan. 
R&M  predictions,  redundancy,  qualified 
parts  lists,  parts  and  material 
qualification.  R&M  requirements 
imposed  on  vendors,  failure  analysis, 
corrective  action  and  feedback,  and 


R&M  design  reviews  and  trade-off 
studies. 

(iv)  See  DoDD  4120.3  for  procedures 
relative  to  standardization. 

(b)(S-70)  Acquisition  approach  for 
each  proposed  contract.  If  not  elsewhere 
described  in  the  plan,  describe  the 
acquisition  approach  for  each  proposed 
contract,  including  the  following,  as 
appropriate. 

(i)  Item  description. 

(ii)  Estimated  cost. 

(iii)  Proposed  sources  and  basis  for 
selection. 

(iv)  Source  selection  procedures.  If 
formal  source  selection  procedures  will 
be  used,  discuss  milestones  for 
development  of  the  plan  and  provide  a 
general  overview  of  how  the  selection  is 
to  be  conducted. 

(v)  Contract  type.  Provide  rationale 
for  recommendation  of  contract  type. 

(vi)  Other  than  full  and  open 
competition  authority  recommended. 
Discuss  basis  for  recommendation  of 
other  than  full  and  open  competition 
exception  (see  FAR  7.105(b)(2)). 

(vii)  Repurchase  data.  Provide  a 
complete  discussion  of  use  of 
repurchase  data  to  increase  competition, 
including  funding  available  for 
repurchase  data  and  the  contractual 
approach  to  acquiring  such  data, 
including  proprietary  rights  and  patent 
considerations. 

(viii)  Incentives.  When  appropriate, 
discuss  plans  for  providing  for 
incentives  to  contractors  to  improve 
productivity  through  investment  in 
capital  facilities,  equipment,  and 
advanced  technology. 

(ix)  Alternative  acquisition 
approaches  considered.  Briefiy  discuss 
the  merits  and  shortcomings  of  other 
approaches. 

(x)  Milestones  for  the  contract  cycle. 
Address  those  steps  in  FAR  7.105(b)(1B) 
and  any  others,  as  appropriate. 

(xi)  Other  considerations,  as 
applicable. 

Subpart  207.3 — Contractor  Versus 
Government  Performance 

207.302    General. 

(d)  DoD  activities  shall  not  convert  a 
commercial  activity  to  performance  by  a 
private  contractor  without  having  first 
conducted  a  full  cost  comparison  which 
demonstrates  that  contract  performance 
is  more  economical  unless: 

(1)  The  commercial  activity  is 
performed  exclusively  by  military 
personnel,  there  is  adequate  competition 
and  reasonable  prices  can  be  obtained 
from  qualified  commercial  sources,  or 

(2)  "The  commercial  activity  involves 
40  or  less  DoD  civilian  employees.  (See 
Section  502,  Pub.  L  96-342,  as  amended 


by  Section  1112,  Pub.  L  97-252  and 
Section  1234.  Pub.  L.  99-145.)  When  this 
situation  applies,  refer  to  DoDD  4100.5 
and  DoDI  4100.33  for  further  guidance. 

207.304    Procedures. 

(a)(3)  In  addition  to  the  FAR 
requirement  for  the  contracting  officer  to 
review  the  Performance-Oriented  Work 
Statement  (PWS).  the  contracting  officer 
shall  work  in  conjunction  with  the 
functional  activity  in  the  preparation  of 
the  PWS. 

207.307    Appeals. 

(b)  The  contracting  officer  shall 
forward  requests  for  review  of  any 
discrepancy  in  the  cost  comparison  to 
the  preparer  of  the  in-house  cost 
estimate,  for  consideration  in 
accordance  with  departmental 
procedures. 

Subpart  207.4 — Equipment  Lease  or 
Purchase 

207.401    Acquisition  considerations. 

(a)  The  contracting  officer  shall  obtain 
rationale,  as  prescribed  by  FAR  7.401 
and  7.402.  supporting  the  decision  to 
lease  or  purchase  from  the  requiring 
activity.  This  rationale  shall  be  retained 
in  the  contract  file. 

PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

208.002    Use  of  otfter  government  supply 
sources. 

(f)  The  GSA  has  responsibility  for  the 
disposition  of  strategic  and  critical 
materials  which  are  in  excess  of 
national  stockpile  requirements.  These 
materials  are  primarily  metals,  ores, 
chemicals  and  similar  raw  material 
items,  and  are  listed  and  described  in  a 
GSA  Bulletin  which  is  disseminated  to 
contracting  activities  through 
Departmental  channels.  Prior  to 
initiating  acquisitions  of  materials  which 
are  listed  as  being  available  for  transfer 
from  the  GSA,  the  contracting  activity 
should  screen  the  list  to  determine 
whether  the  requirement  may  be  met 
through  transfer  of  materials  from  the 
GSA.  Due  consideration  should  be  given 
to  the  quantity,  quality  and  location  of 
the  material,  and  to  the  timeliness  of  its 
availability.  Detailed  information  on 
these  excess  materials  is  available  from 
the  Property  Management  and  Disposal 
Service,  General  Services 
Administration,  Washington,  DC  20405. 

(g)  It  is  the  policy  of  the  Department  of 
Defense  (see  Pub.  L.  86-777)  to  obtain  its 
requirement  of  helium  as  follows: 
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(1)  Bulk  helium  requirements  (lank  car 
lots)  shall  be  acquired  either  directly 
from  the  Department  of  Interior  (Bureau 
of  Mines)  or  from  private  helium 
distributors  which  establish  and 
maintain  their  eligibility  in  accordance 
with  Bureau  of  Mines  Regulations. 
Copies  of  the  current  list  of  eligible 
private  helium  distributors  may  be 
obtained  from  the  Bureau  of  Mines, 
Helium  Operations,  P.O.  Box  H4372 
Herring  Plaza,  Amarillo,  Texas  79101; 

(2)  Helium  in  cylinders  or  trailers  shall 
be  acquired  from  the  Department  of 
Interior  (Bureau  of  Mines)  either  direct 
or  through  General  Services 
Administration  Federal  Supply  Schedule 
contracts.  Department  of  Defense 
activities  will  make  a  determination 
annually  as  to  whether  or  not  helium  in 
cylinders  and  trailers  will  be  obtained 
directly  from  the  Bureau  of  Mines  or 
through  Federal  Supply  Schedules.  If  a 
determination  is  made  that  it  is  more 
economical  to  obtain  such  helium 
through  Federal  Supply  Schedules,  the 
estimated  requirements  will  be 
processed  to  CSA.  Once  estimated 
requirements  are  processed  to  GSA,  the 
resultant  Federal  Supply  Schedule  (FSG 
68,  Part  III,  Section  G)  is  mandatory  on 
the  requiring  activities  for  the  contract 
period. 

208.002-70    AccHiisition  from  ttte 
Department  of  Energy  (DOE). 

(a)  General.  This  subpart  covers  the 
acquisition  of  material  and  supplies 
from  the  DOE. 

(b)  Acquisition  of  radioisotopes  and 
enriched  stable  isotopes. 

(1)  DOE  F  Form  5400.3,    U.S.  DOE 
Isotope  Order  Blank",  and  NRC  Form 
313,  "NRC  Application  for  Byproduct 
Material  License",  shall  be  used  for  the 
acquisition  of  radioisotopes  and 
enriched  stable  isotopes  from  any  of  the 
DOE  laboratories.  No  other  type  of  order 
blank,  purchase  order,  or  contract  shall 
be  used  in  lieu  of  these  forms. 

(2)  In  the  acquisition  of  radioisotopes, 
NRC  Form  313  shall  be  filed  with  the 
Chief.  Materials  Licensing  Branch 
Division  of  Fuel  Cycle  and  Material 
Safety,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  United  States 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  If  the  application 
meets  all  regulatory  requirements  and 
applicable  standards,  NRC  Form  374, 
"U.S.  Nuclear  Regulatory  Commission 
Byproduct  Materials  License,"  will  be 
issued  to  the  applicant  by  the 
Radioisotopes  Licensing  Branch, 
Nuclear  Regulatory  Commission.  After 
receipt  of  the  NRC  Form  374^  a  complete 
DOE  F  Form  5400.3  (in  duplicate,  if  the 
contracting  office  desires  to  receive  an 
accepted  ctJpy  of  the  form  back  from  the 


supplier),  the  license  (NRC  Form  374). 
and  a  Standard  Form  1103.  "U.S. 
Government  Bill  of  Lading",  shall  be 
sent  to  the  appropriate  DOE  laboratory. 
If  a  bill  of  lading  is  not  furnished, 
shipment  shall  be  made  collect  on  a 
commercial  bill  of  lading,  to  be 
converted  at  destination. 

(3)  The  "Terms  and  Conditions"  on 
the  reverse  side  of  the  DOE  F  Form 
5400.3  shall  control  all  requisitions  for 
radioisotopes  and  enriched  stable 
isotopes  acquired  by  the  Departments 
from  the  DOE  National  Laboratories. 

(4)  NRC  Form  313,  "NRC  Application 
for  Byproduct  Material  License",  shall 
be  requisitioned  directly  from:  United 
States  Nuclear  Regulatory  Commission, 
Attn:  Radioisotopes  Licensing  Branch, 
Division  of  Fuel  Cycle  and  Material 
Safety,  Washington,  DC  20555.  DOE  F 
Form  5400.3  shall  be  requisitioned 
directly  from:  Oak  Ridge  National 
Laboratory,  Isotope  Distribution  Office. 
P.O.  Box  X.  Oak  Ridge,  TN  37830 
(commercial  telephone  615-574-6984)  or 
Mound  Facility,  Monsanto  Research 
Corporation,  P.O.  Box  32,  Miamisburg. 
Of!  45342  (commercial  telephone  513- 
865-3501). 

208.070    Industrial  preparedness 
production  planning. 

(a)  Scope  of  subpart.  This  subpart 
establishes  uniform  procurement  policy 
guidance  and  procedures  for  the 
Department  of  Defense  in  planning  with 
industry  for  the  establishment  and 
retention  of  industrial  base  capability 
essential  to  national  defense  for 
production  during  periods  of  national 
emergencies. 

(b)  Definitions. 

"Emergency  (National)"  means  a 
condition  declared  by  the  President  or 
Congress  by  virtue  of  powers  previously 
vested  in  them  which  authorizes  certain 
emergency  actions  to  be  undertaken  in 
the  national  interest.  Actions  to  be 
taken  may  include  partial  or  total 
mobilization  of  national  resources. 

"Industrial  Base"  means  that  part  of 
the  total  privately-owned  and 
Government-owned  industrial 
production  and  maintenance  capacity  of 
the  United  States,  its  territories  and 
possessions,  as  well  as  capacity  located 
in  Canada,  expected  to  be  available 
during  emergencies  to  manufacture  and 
repair  items  required  by  the  military 
services. 

"Industrial  Preparedness  Planning" 
means  planning  designed  to  maintain  an 
adequate  industrial  base  to  support  DoD 
requirements  for  selected  essential 
military  items  in  a  national  emergency. 

"Planned  (or  Planning)  Item"  means 
any  item  selected  for  industrial 
preparedness  planning  under  the  criteria 


of  DoD  Instruction  4005.3,  "Industrial 
Preparedness  Production  Planning 
Procedures." 

"Planned  Producer"  means  an 
industrial  firm  which  has  indicated  its 
willingness  to  produce  specified  military 
items  in  a  national  emergency  by 
completing  an  Industrial  Preparedness 
Program  Production  Planning  Schedule 
(DD  Form  1519). 

(c)  General.  The  Industrial 
Preparedness  Production  Planning 
(IPPP)  program  is  conducted  jointly 
among  DoD  components  and  industry  to 
provide  a  means  for  correlating 
industrial  capabilities  and  military 
requirements  for  the  orderiy  retention, 
improvement,  and  rapid  application  of 
industrial  capability  to  military 
production  during  an  emergency. 

(d)  Policy. 

(1)  The  Department  of  Defense  will 
conduct  Industrial  Preparedness 
Production  Planning  to  assure  capability 
for  the  sustained  production  of  essential 
military  items  to  meet  the  needs  of  the 
U.S.  and  Allied  Forces  during  an 
emergency. 

(2)  In  planning  for  the  production  of 
selected  items,  preference  shall  be  given 
to  the  use  of  privately-owned  facilities, 
so  as  to  minimize  the  need  for 
Government  investment.  Government- 
owned  production  facilities  will  be 
included  in  the  industrial  base  only 
when: 

(i)  private  industry  is  unable  or 
unwilling  to  provide  the  facilities 
necessary  to  support  DoD  requirements; 
or 

(ii)  they  are  determined  to  be 
necessary  for  reasons  of  national 
security  or  to  assure  a  quick  response 
capability  to  meet  fluctuating  or  job  lot 
demands. 

(3)  Current  procurements  will  be 
integrated,  when  applicable,  with 
Industrial  Preparedness  Production 
Planning  requirements. 

(e)  Limitations. 

(1)  Industrial  Preparedness  Production 
Planning  will  be  limited  to  those  weapon 
systems  and  items  selected  by  the 
Military  Departments  and  DLA  in 
accordance  with  policy  established  in 
DoDI  4005.3.  "Industrial  Preparedness 
Production  Planning  Procedures." 

(2)  Industrial  Preparedness  Production 
Planning  with  foreign  sources,  except 
Canada,  is  prohibited. 

(f)  Existing  authority  affecting  the 
industrial  base.  Specific  authority  under 
current  contracting  procedures  to 
accomplish  industrial  planning  actions 
includes  the  following: 

(1)  Leasing  of  Government-owned 
property  to  planned  emergency 
producers  under  the  authority  of  the 
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Military  Leasing  Act  of  1947  as  codified 
in  10  U.S.C.  2667; 

(2)  Acquisitions  in  the  interest  of 
national  defense  under  FAR  6.202(a)(2). 
or  in  case  of  a  national  emergency  or  to 
achieve  industrial  mobilization  under 
FAR  6.302-3. 

(3)  Obtaining  Jewel  Bearings, 
Miniature  and  Instrument  Ball  Bearings, 
Precision  Components  for  Mechanical 
Time  Devices.  High  Purity  Silicon,  and 
High  Carbon  Ferrochrome  (HFC)  (see 
FAR  8.2,  and  208.73,  208.74.  208.75  and 
208.76  of  this  Supplement). 

(4)  Use  of  multiyear  contracts  (see 
FAR  17.1  and  206.202(a)(2)  and  206.302- 

3): 

(5)  Providing  Government  production 
and  research  property  to  contractors 
(see  FAR  45.302-1);  and 

(6)  Preservation  of  domestic  industrial 
base  (see  FAR  Part  25). 

(g)  Applicable  procedures.  To  assure 
the  most  effective  planning  approach, 
each  DoD  component  will  determine  the 
specific  type  and  depth  of  Industrial 
Preparedness  Production  Planning  for 
each  planning  item.  One  or  more  of  the 
authorities  listed  above  may  be 
appropriate  to  accomplish  a  particular 
planning  action.  Specific  procedures  as 
applicable  to  a  current  contract  action 
include: 

(1)  Solicitation  of  Planned  Producers 
in  all  acquisitions  over  $10,(XX)  of  items 
for  which  they  have  signed  industrial 
preparedness  agreements  (but  see  FAR 
19.5  and  220.7003  of  this  Supplement  as 
pertain  to  partial  set-asides  for  small 
business  and  labor  surplus  area 
concerns): 

(2)  Procedures  under  FAR  6.202(a)(2) 
or  206.302-3  to  effect  an  industrial 
planning  requirement;  and 

(3)  When  determined  necessary  by  the 
applicable  DoD  component,  individual 
service  contracts  may  be  awarded  for 
accomplishing  industrial  planning 
efforts  for  selected  essential  military 
items.  These  efforts  may  include  but  are 
not  limited  to  the  maintenance  of 
Government-owned  industrial  facilities 
(real  and  personal  property);  including 
production  data  packages;  and 


ScheOule 
Ktontificalion 


25  I... 

26  11.. 


26  1V  A.. 
35  1V  A.. 


36U 


381V.. 


3739.. 

37  11  A J37S0. 


37  1  A.. 


FSC  class 


2S20.  2530.  and  2540 
2610 


2630. 
3510. 


3610.3615. 
3610 


(4)  When  it  is  determined  necessary  to 
contract  for  an  Industrial  Preparedness 
Production  Planning  effort,  and  an  item 
selected  for  such  planning  is  being 
acquired,  a  line  item  for  the  planning 
services  and  data  will  be  included  in  the 
contract  schedule.  The  schedule  shall 
describe  in  detail  the  required  end  items 
of  supply,  the  specific  services,  and  data 
by  separate  line  items  (see  204.71). 

Subpart  208.3— Acquisition  of  Utility 
Services 

See  Supplement  No.  5.  Procurement  of 
Utilities  Services. 

Subpart  208.4 — Ordering  From  Federal 
Supply  Sct>edules 

208.404-1    Mandatory  use. 

(a)  Urgent  requirements.  If  delivery  is 
offered  in  a  shorter  time  than  the 
maximum  stated  in  the  Schedule,  but 
later  than  that  required  by  the  purchase 
request,  the  contracting  officer  shall 
ascertain  from  the  activity  initiating  the 
purchase  request  whether  the  offered 
delivery  is  acceptable.  This  procedure 
need  not  be  followed  when 
transportation  time  from  the  contractor's 
shipping  point  or  time  required  for 
inquiry  and  reply  make  conformance 
impracticable.  When  multiple  award 
schedules  are  involved,  the  purchasing 
office  need  query  only  one  contractor 
after  considering  the  requirements  of 
FAR  8.405-1. 

208.404-2    Optional  use. 

(a)(S-70)  DoD  activities  shall  consider 
optional  schedules  as  another  source  of 
supply  to  assure  that  purchase  of 
supplies  and  services  of  the  type 
contained  in  such  schedules  are  really  to 
the  best  advantage  of  the  Government, 
price,  delivery  and  other  factors 
considered. 

208.404-3    Requests  for  waivers. 

(a)  If  such  waiver  is  not  granted,  the 
case  shall  be  referred  to  the  Head  of  the 
Contracting  Activity  or  his  deputy,  or  to 
such  higher  authority  as  may  be 
required  by  the  Departments,  and  in  the 


case  of  the  Air  Force.  Commanders  of 
AFLC  Air  Logistics  Centers  who  shall 
make  the  final  decision  as  to  whether 
the  nonschedule  item  will  be  purchased 
and  shall  promptly  notify  the 
Commissioner,  Federal  Supply  Service, 
and  the  Purchasing  Office,  of  the 
decision  reached. 

(b)  When  supplies  or  services  are  to 
be  acquired  from  other  sources  and  the 
situation  will  not  permit  the  delay 
incident  to  following  the  normal 
channels  of  obtaining  a  waiver  from  the 
General  Services  Administration  prior  to 
purchase,  such  waiver  shall  not  be 
requested.  In  emergency  situations,  the 
head  of  the  office  initiating  the  purchase 
request,  or  his  designated 
representative,  shall  furnish  to  the 
purchasing  office  a  signed  statement 
identifying  the  supplies  or  services  to  be 
acquired,  and  explaining  why  similar 
items  listed  in  the  applicable  Federal 
Supply  Schedule  will  not  meet  the 
specific  requirements.  The  purchasing 
office  shall,  within  15  days  of  the  date  of 
purchase,  furnish  such  statement  to  the 
Commissioner,  Federal  Supply  Service, 
General  Services  Administration. 

208.404-70    ApplicakMlity  of  listed  Federal 
Supply  Scliedules. 

Supplies  and  services  covered  by  the 
Federal  Supply  Schedules  listed  herein 
are  mandatory  in  whole  or  in  part  upon 
some  element  of  the  Department  of 
Defense.  Some  of  the  Federal  Supply 
Schedules  listed  include  classes 
unrelated  to  the  Federal  Supply  Group 
which  identifies  the  Schedule.  To  aid  in 
locating  an  item  in  the  mandatory 
Schedules,  the  classes  included  in  each 
Schedule  have  been  listed.  The  Remarks 
column  states  exceptions  to  the 
mandatory  provisions  of  the  Schedule 
when  applicable.  (But  see  208.470-6  for 
mandatory  use  of  GSA  Term  Contracts 
for  maintenance,  repair,  rehabilitation 
and  reclamation  of  personal  property.) 
The  Schedules  should  be  checked  for 
complete  details  concerning  the 
exceptions. 

Mandatory  Nationally. 


Schedule  trtle 


VEHICULAR  EQUIPMENT  COMPONENTS— lire  chams  and  ckjlch  lacmgs 

PNEUMATIC  TIRES  AND  INNER  TUBES— Highway.  oM-highway  mdoslrial.  puraurt/emef- 
gency  high  speed  passenger,  and  agricultura. 

TIRES— irxJustrial.  solid  and  cushion > 

APPLIANCES — household  and  commercial  washing  machines,  eleclnc.  and  drying  tum- 
blers, electfc  and  gas 

SPECIAL  INDUSTRY  MACHINERY— lithographic  printing  plates  (masters)  and  solutions, 
spirit  duplication,  thermal  process.  priniir>g.  duplicating,  and  tiookbinding  equipment;  and 
pulverizing,  pulping,  and  shredding  machines 

SPECIAL  INDUSTRY  MACHINERY— copying  equipment,  supplies  and  services 


.  AGRICULTURAL  EQUIPMENT— cattleguards 

LAWN  AND  GARDEN  EQUIPMENT- lawn  mowers,  mowers,  shredders,  edgers.  mmmers. 
roto-liliers.  broadcast  spreaders,  sprayers,  vacuums,  sweepers,  tractors,  and  accesso- 


Remarks 


Encept  Special  Item  Nos  51-1.  51-1-1.  51-1-3.  51- 
2.  51-46.  51-106.  51-107  51-106.  51-110.  51-111. 
51-113.  51-114.  51-125.  51-125-1.  51-126 

Encepl  special  Item  No  51-43.  51-44  51-45.  51-52. 
51-53.  and  51-54 
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SeiwtkM 
rdmMcation 


41  I  A       . 
4t  M  A  .. 
41  m  B   . 
45  VN  A 
45  vm  A 

49  I  A 

51  I  A 


St  RA  . 
51  IV 


56  IB 

611 

•t  W  .... 

e?» 

62  III 

62«67 

MIB 

66  II  A 


66IIC 


66  HE 


66  11  N 


66  II  0 


66  NP 
66  no 


66  U  R 


66  MS 

67  H  B .. 


67  IV  B 


68  m  ESF 


68  III  G 

68  IIIH- 

71  I  A 

71  IB- 

71  IC 

71  ID 

71  IE 

71  IG 

71  II  A.  B«C  . 
71  NO 


71  HE  .. 

71  N  F  ... 

71  III  A 

71  III  B 

71  HI  C 

71  III  O 

71  ItlE. 


71  m  H 
71  III  J  . 


71  III  K  . 
71  MIL. 
71  m  M.. 

71  III  N  . 

71  HI  O.. 

71  VB  .. 

71  V  D 


71  xrv  A 

71  XXVU  A  . 


FSC 


4120 

4110 

4110 

4520 „ 

4540 _ 

4910.4940 _ 

5130.  5133.  and  5180 

5130  

5110.  5120.  5136. 
5140.  and  5210 

5620 

6140 „ 

6135 _ 

6230 

6240.  62S0.  and  6750 . 

6240.6750 

6650.6675 

6630  

6S1S.  6630.  6640.  Mid 
8125. 

6630.  6640.  and  66S0  . 

6670  

5915.  5985.  and  6625  . 

8625.  6630.  and  6650 


6630.  6635.  6640.  wid 
6650 

4110.  6530.  6636.  and 

6640. 

6640  

6625.  6630.  6640. 

6656.  0660.  6680. 

and  6685 
6625.  6665.  and  6680 

6630.  6640.  and  6670 
6635.  6750.  6720.  and 

67*0 
6720.  6730.  6740. 

6750.  and  6760. 
6830 _- 


6830. 

6830.. 

7105 

7105. 

7105- 

7105 

7105.. 

7105.. 

7110.. 

7110. 


7110 

7110 

7110.7198.. 

7195 ...... 

7125 

7110.7125- 


7110.. 


6530.  7105.  7210.  and 
7230. 

7105.  7110 

7125 


7125.. 
7110.. 
7195.. 


7045.  7110 

7105.7195 

7110.  7125 

7105.  7110 


71  XXVII  B 


7110.  7125. 
«230.  7105. 

7195. 
7110„  ..  _.. 


and  7195... 
7110.  and 


Scli«dule  Mle 


Am  CONDITIONING  EQUIPMENT —domestic  use  window  units...... _ 

APPLIANCES — nousenold  rstngeralor  and  refngefafor  Ireeiers _ 

REFRIGERATION  EQUIPMENT— dnnkng  waler  dnpensars.  mectianica»y  coolMl  .. 
PLUMBING  AND  HEATING  EOUIPWE  NT -domestic  wate<  neaiar*.  gas  and  electnc 
PLUMBING  AND  SANITATION  EQUIPMENT-househoW  gartjage  dKpose<s.   M>  I 

horsepower 
MAINTENANCE    AND   REPAIR    SHOP    EQUIPMENT -tlydraullC   (acfcs.    heal 

mactw«s 
HAND  AND  POWER  TOOLS— pneumatic,  hr*a«ilic.  powar  actuated.  gasoDne  engme.  and 

ipeaai  punx»e  dnn  cms 

HAND  AND  POWER  TOOLS— electnc  

MANO  AND  POWER  TOOLS— nonpoweted  toota _ Z'Z"'Z'Z~~^. 


guna.  auger 


Retnartts 


GLASS— safety  glass,  laminated,  lor  "m"  series  trucks ... 
BATTERIES— 6  or  12  voN  lead-aad  automolMe  storage.. 
BATTERIES— dry  call 


LIGHTING  FIXTURES  AND  LAMPS— hooaehotd  and  quarters  use 

ELECTRIC  LAMPS— lluoresceni  and  mcandescenl.  and  fluorescent  adapters.. 
LAMPS — alactiitul  and  photographc 


MSTRUMENTS  AND  LABORATORY  EQUIPMENT— atectronc  diciwica  meaawmg  equ«>- 

ment  and  magnrfiers. 
INSTRUMENTS   AND    LABORATORY    EQUIPMENT-btood   analysa   systems.    diKitors. 

pvanas.  electrophoresis  eqoipment 
INSTRUMENTS   AND   LABORATORY   SL»>PLI£S— glass,   plastic,   and   metal   lalxxalory 

ware;   lat)ora:ory  datiUation  and  damneralaing  syslemv  vena  puncture  products  hv 

blood  specvnen  colleclion.  and  preset ytujn  bottles 
INSTRUMENTS  AND  LABORATORY  EOUIP«<ENT— mcroscopaa.  centrtuges.  pH  meters. 

mcrolomes.  stirrers,  shakers,  stereoscopes,  monoculws.  and  libaKys/litialion  systems. 
INSTRUMENTS  AND  LABORATORY  EOUIPMENT-latKXatory  balances.  preciSKjn  scales 

and  accessories 
INSTRUMENTS  AND  LABORATORY  EQUIPMENT- ampt*ers.  mKrowave  and  low  fre- 
quency mslrvimenis.  and  RF  corriponents. 
INSTRl^MENTS  AND  LAaORATORY  EQUIPMENT— spectrophotometers,  densrtometers. 

hquid  scintillation  systems,  multchannal  pulse  heighi  analyzers,  spectiomelers,  photo- 
meters and  Doiarograph  analysa  aqutpmeiil 
INSTRUMENTS   AfJD   LABORATOflY   EQUIPMENT-analyzers.  chromalograptis.   colony 

counters.   Wood  analysa  systems  dkilars.   pipaners,  alectrapnoresa  equipmenl.  and 

mage  analysis  systems 
INSTRUMENTS  AND  LABORATORY  EOUIPMENT-laboratory  apparatLa,  and  latxxalory 

and  dwwcal  refrigerators  and  treezers. 
INSTRljMENTS  AND  LABORATORY  EOUIPMENT— laooratory  and  pharmacy  kimture 
INSTRUMENTS   AND   LABORATORY   EOUIPMENT— erwronmenli*  analyse  equpmenL 

poUulwn,  oceanograpNc  and  weather 

INSTRUMENTS  AND  LA80RAT0RY  EQUIPMENT-«n«>onmenlal  analys«.  poSution  con- 
trol aw  bag  and  delecting  equipment. 

INSTRUMENTS  AND  LABORATOflY  EQUIPMENT— Glassware  and  Scales 

PHOTOGRAPHC  SUPPLIES— Km.  chemicals,  and  pholograpisc 


Except  inde>  Numbers  5,  13-22 

Encept  Air  Force. 
Encept  A«  Fores. 


MICHOPHOTOGRAPHIC   EOUIPMENT   AND   SUPPLIES— earweras. 

davetopmg  and  dupfccalmg  equipmenl.  and  chemicals,  dim.  and  paper 
CHEMICALS  AND  CHEMICAL  PROOUCTS— relrtgorant  Huorocwtnns  and  suHur  haxa- 

■uonde 

CHEMICALS  AND  CHEMICAL  PRODUCTS— helium  _ _ 

CHEMICALS  AND  CHEMICAL  PRODUCTS— lire  eirtnguis»*ig  Huorocaitions _ 

HOUSEHOLD  AND  QUARTERS  FURNtTlff^E— ranch  styla .' 

HOUSEHOLD  AND  QOAFITEBS  FURNITURE— daman  styla _ 

HOUSEHOLD  AND  QUARTERS  FURNITURE- 
HOUSEHOLD  AND  QUARTERS  FURNITURE 


HOUSEHOLD  AND  QUARTERS  FURNITURE -uphoMarad  (paKonwica  HWadl  kimNlll*.. 

HOUSEHOLD  AND  QUARTERS  FURNITURE-rattan _.- „ _ 

OFFICE  FURNITURE— executive  tradMxxial.  unitiied  and  contemporary,  wood 

OFFICE  FURNITURE— hlmg  cabinets,  shell  Mes,  card  hies  >isulaled  files  and  cwd  size 
Mas  (for  desk  use),  trie  cabinets.  tatMlatmg  machna  card  sm 

OFFICE  FURNITURE-Syslems  Furniture _ 

OFFICE  FUHNITURESystenw  Furniture 

MKCELLANEOUS  FURNITURE— dasaroom.  audModum 
MISCELLANEOUS  FURNITURE -kbraiy.  wood  or  metal 
MISCELLANEOUS  FURNITURE-storage  cabwiels  lor  forms  and 


MISCELLANEOUS  FURNITURE— mail  sorting  and  dislntHilion  equ^xnenl.  niodulw  caM- 
fiats  lor  high  and  k>w  density  storage,  and  molded  plastic/corrugaled  storage  bms, 

M  ISCELLANEOUS  FURNITURE— «wula!ed  and  unmsulatad  security  tiling 
vault  doors,  and  map  and  plan  Mes 

MISCELLANEOUS  FURNITURE-hospital  patient  room 


tol 


privacy  parMons,   and 


MISCELLANEOUS  FUflNITURE- mulK-purpose  seating 

MISCELLANEOUS  FURNITURE— sleel  vertKal  Uuepnnl  «i>^ 

and  high-density  movable  shed  Mmg  cabinet  systems. 

MISCELLANEOUS  FURNITURE— special  purpose 

MISCELLANEOUS  FURNITURE— cafeteria  and  lood  semce 

MISCELLANEOUS    FURNITURE— acoustical    partmons.    speech 

venical  surface  panels 
MISCELLANEOUS  FURNITURE— ADP  turnilure.  storage  and  transportation  iMn« 

MISCELLANEOUS  FURNITURE— lold»ig  cft»s  and  laUas 

OFFICE  FURNITURE— key  cabmets 

OFFICE   AND  FIELD  FURNITURE— olfica  Iwnilua:   map  and  plan 

toMng  tablea.  modular  steel  field  oMice  turnHuia:  Mng  cabmets.  desk  lop, 

toWinglabie 

SHOP  FURNITURE— <tesks.  bencfws,  and  tsMes  

FURNITURE— office  and  household,  centurion  by  Fadnrri  Prison 


OFFICE  FURNITURE— contemporary  cenlunon  bv  Federal  Pnson  imualnes.. 


Not  mandatory  lor  OepI    of  the  As  Force    Hems  m 

FSC  6625  nol  mandatory  lor  OoO. 
Not  mandatory  lor  Oepi.  of  Vie  Air  Force   Hems  'n 

FSC  6625  not  mandatory  lor  DoO 

Not  mandatory  lor  Dept  ol  »ie  A(  Fo-ce 


Not  mandatory  lor  Dept    of  ttie  Air  Force    lems  'n 
FSC  6625  not  mandatory  lor  OoO. 

Not  mandatory  tor  Oept   of  Wie  An  Foica  Hams  m 
FSC  6625  nol  mandatory  lor  DoO. 


E»capt  Sms  21-12-4  a.  b  and  c  21-21.  2l-2ta.  21- 
22.  21-22*.  21-40.  and  21-41 


E«cepl  SiNs  29  through  38 

Eicapl  ilema  1-57  and  Hems  92-100 


Eicapl  Items  462-7  and  482-6. 


Eicepi  Hems  500-2.  SOO-3.  and  SOO-4 
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identification 


FSC  class 


72  I  AAO  . 


72  IB 


72  IE. 


«?» 


73  IV  A.. 
73  IV  B 

73  V  A... 

74  I  A .... 


74  I  B 

74  IC 

74  II  a  HI.. 


74  II  A .. 

74  V 

75  I  C... 


75  10.. 
75  11  A . 


75  MB 


7220. 


7220. 


7230,8305., 


7310., 
7310.. 
7320.. 
7430., 


7430 

7450 

6645.  7420.  and  7490,. 


7420 

7430 

7530.9310., 


7530 

3540.  7510.  7520. 
7690,  and  7530 


3540,  7510  and  7520 


Schedule  Mle 


75  1V  A4B 

7520 

75  IV  C 

7520 

75  V  ., 

7530 

75  VII 

7540 

75  VIM  A 

7530 

75  X, J 

7530 

7530-... 

7530 

7610.7640 _ 

7610  7630,  and  767a.. 
7740 

75  XI 

75  XN 

76  1 

76  II 

77  1 _ 

77  in 

7105,  7730 

78  1  A 

7810 

78  IB _ 

78  IC 

79  1  A 

7810.  7820.  and  7630 

7830 „ — ... 

7910 ...; 

7910.- 

79  1  B 

79  II  A...  _ 

7930 

79  III  A 

7930 

80  II  A 

81  1  A 

8010 

S13S .„ 

81  II  A 

B13S 

99  VI  A 

8810 _ 

9805 

99  V  A.. 

733 

7339 

special  purpose  carpets. 


HOUSEHOLD   AND   COMMERCIAL   FURNISHINGS— carpets, 
rugs,  caroel  tiles,  and  carpet  cushions. 

HOUSEHOLD  AND  COMMERCIAL  FURNISHINGS— floor  covenngs;  tile,  linoleum,  and 
vmyl  sheet. 

HOUSEHOLD  AND  COMMERCIAL  FURNISHINGS— mats  and  matting,  entrance-ii^. 
mlerlockjng  modular,  resihenl  open  constn<ctioo  and  anti-slatic  types 

HOUSEHOLD  AND  COMMERCIAL  FURNISHINGS-«indo«»  shades:  dolb  vtnyl,  and 
fiberglass 

APPLIANCES— household  gas  ranges 

APPLIANCES — fiousehold  arxJ  commercial  electnc  ranges. 

APPLIANCES — iKXJsehold  dishwashing  mactunes 

OFFICE  MACHINES — electronic  typewriters,  visual  display  preparation  devices,  sowd 
reduction  equipment  and  electric  typnwriier  supplies 

OFFICE  MACHINES— typewnters.  electric,  single  element 

OFFICE  MACHINES— dictating  and  transcribing  equipment 

OFFICE  MACHINES — adding,  calculating,  cash  rcgibters,  tune  measuring  instrumenls. 
miscellaneous  office  machines 

OFFICE  MACHINES— calculators,  desk  top  nonprogrammatile 

OFFICE  MACHINES— manual  typenwiters- portable  and  nonportable 

OFFICE  SUPPLIES — special  use  paper:  engineenng  and  draftsman  papers — graph,  draw- 
ing, tracing,  overiay  plastic  sheets,  cardtxjard  and  paper  embossing:  indeir  sheet  sets 
lor  kMseleal  bmders;  papertxjard,  drawing:  and  labels  lor  automatic  data  processing. 

OFFICE  SUPPLIES — ptottmg  paper,  supplies:  and  recor*ng  paper 

OFFICE  SUPPLIES— pencils,  leads,  tape  label  martung,  chart  supplies  and/or  letters  and 
figures,  sorters,  desk  conespondence,  tile  suspended  foMers.  plastic  book  jackets, 
plastic  organizers  and  sorters,  out-ol-typewriter  correction  material,  latwls,  price  marking 
equipmenL  data  binders,  birvters,  k>oseleal,  typewnter  nbbons,  word  processing  nbbons, 
conection  tape,  coinputer  nbbons  computer  pnntout  ruler,  plastic  copy  holder,  and  pnnt 
wheels 

OFFICE  SUPPLIES— kxjseleal  binders,  label  tape,  pamphlet  iiles.  multistrike  typewriter 
hbtXHis,  typewnter  correction  tape,  pressure  sensitive  adhesive  tape,  conectatjie  type- 
writer nbbons,  plastic  desk  trays,  lead  hoklers,  document  proteclor,  typist  copyfX)klers, 
gummed  tape  dispensers,  file  drawer  frames,  stapling  machines,  bnstol  cardboard, 
labeling;  machines 

OFFICE  SUPPLIES— njbber  stands „„ 

OFFICE  SUPPLIES— pre-inked  rubber  stamps 

OFFICE  SUPPLIES— envelopes  maHmg,  printed  and  plain _ „..:....!!I!I1ZI 


Remarks 


Nol  mandatory  for  use  at>oard  vessels 
Not  mandatory  lor  use  aboard  vessef 
Not  mandatory  for  use  aboard  vesseK 
No)  mandatory  lor  FSC  8305 


OFFICE  SUPPLIES— US  Government  national  credit  card 

OFFICE  SUPPLIES— cards:  tabulating,  aperture,  and  copy 

OFFICE  SUPPLIES— xerographic  paper 

OFFICE  SUPPLIES— xerographic  paper  and  thennal  copy  paper. 

OFFICE  SUPPLIES— electrographic  paper 

PUBLICATIONS— dictionanes,    encyctopedias,    oltter   raterancs 
n<aps,  aUases.  charts,  and  globes 

PUBLICATIONS— law,  tax,  and  reporting  periodicals,  microfilm  library  systems 

AUDIO  AND  VIDEO  SUPPLIES— phonograph  reconls.  8-track  tape  cartndges.  and  cas- 
settes 

AUDIO  AND  VIDEO  EOUIPMENT— televisions,  radios,  phonographs  and  video  cassette 


ATHLETIC  AND  RECREATIONAL  EOUIPMENT -outdoor  equipment _.... 

ATHLETIC    AND    RECREATIONAL    EQUIPMENT— indoor    recreatkxial   and   gymnasium 

equipment 

ATHLETIC  AND  RECREATIONAL  EQUIPMENT -outdoor  recreational  equipment 

CLEANING  EQUIPMENT  AND  SUPPLIES-vacuum  cleaners,  carpet  shampooers.  fkxx 

polishing  and  scrubbing  machines 
CLEANING  EQUIPMENT  ANO  SUPPLlES-vacuum  cleaners,  carpet  shampooers.  now 

polishing  and  scrubbing  macfwies 
CLEANING  EQUIPMENT  AND  SUPPLIES— kquKj  and  powdered  dlshwashmg  compounds 

With  contractor  supplied,  installed  and  maintained  accessory  dispensing  systems 
CLEANING  EOUIPMENT  ANO  SUPPLIES— kquid  and  ponrdered  laundry  detergents  with 

contractor  suppked.  installed  and  maintained  accessory  dispensing  systems. 

PAINT — gtoss  and  semi-gloss  latex  interior 

PACKAGING  AND  PACKING  SUPPLIES— Cushioning  matenal _ _ 

PACKAGING  AND  PACKING  SUPPLIES— steel  and  nonmelallic  strapping 

TROPHIES  AND  AWARDS— trophies,  awards,  plaques,  pins  and  ribbons 

RECRUITING  AID  PROMOTIONAL  MATERIAL 

TRANSCRIPTS— stenographc  reporting  services - 


Mandatory  except  for  plam  envetopes  for  use  m  the 
Oistnct  ol  Columbia. 


Except  SINS  37-5.  6.  and  7. 


For  requireniants  of  recruiting  conwnands  only 


In  addition  to  these  National  Federal 
Supply  Schedules,  there  are  Regional 
Schedules  (chiefly  covering  various 
services]  which  are  mandatory  in  the 
region  covered.  Activities  should  check 
with  local  GSA  Region  offlces  for 
listings  of  regional  schedules  applicable 
in  their  area. 

208.404-71     EstablistimenI  or  revision  of 
Federal  Supply  Schedules  mandatory  upon 
DoD. 

(a)  Policy.  The  Administrator  of 
General  Services  Administration  has 
agreed  that  the  concurrence  of  the 
Office  of  the  Secretary  of  Defense  will 


be  obtained  prior  to  establishing  a 
Federal  Supply  Schedule  which  is 
mandatory  upon  the  Department  of 
Defense,  or  prior  to  adding  or  removing 
any  items  from  Federal  Supply 
Schedules  which  are  mandatory  upon 
the  Department  of  Defense,  or  making 
any  other  changes  in  such  Schedules 
affecting  their  use  by  Department  of 
Defense  in  meeting  its  supply 
requirements.  However,  deletion  of  an 
item  from  a  Federal  Supply  Schedule 
will  not  require  Office  of  the  Secretary 
of  Defense  concurrence  when  the 
reports  of  sales  for  that  item  amount  to 


less  than  $1,000  per  year,  except 
where — 

(1)  The  item  is  a  part  or  accessory 
incidental  to  a  basic  item; 

(2)  The  item  is  a  component  of  a  unit 
assembly; 

(3)  The  item  has  a  demonstrated  need 
to  nil  out  a  range  of  colors,  sizes  or 
other  characteristics;  or 

(4)  The  item  involves  a  contract  for 
services. 

(b)  Procedures.  Requests  for  the 
establishment  of  or  a  change  in  a 
Federal  Supply  Schedule  mandatory  on 
elements  of  the  Department  of  Defense 
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shall  be  forwarded  to  the  Executive 
Director.  Contracting,  Defense  Logistics 
Agency,  for  coordination  with  the 
Departments.  Such  proposals  normally 
shall  be  forwarded  in  sufficient  time  to 
provide  three  months  for  consideration 
by  all  interested  elements  of  the 
Department  of  Defense  and  General 
Services  Administration  prior  to  the 
desired  effective  date.  In  the  event 
action  on  such  proposals  is  desired  in  a 
shorter  period  of  time,  a  minimum  of  35 
days  for  consideration  should  be 
anticipated.  These  proposals  will  be 
distributed  to  the  representatives  of  the 
Departments  and  General  Services 
Administration  engaged  in  the  Federal 
Supply  Schedule  review  program,  as 
appropriate,  for  comment  or 
concurrence.  Any  questions  will  be 
jointly  considered  before  Hnal  action  is 
taken.  If  the  Departments  and  General 
Services  Administration  representatives 
cannot  reach  agreement  on  a  question 
raised,  the  question  will  be  forwarded  to 
the  Assistant  Secretary  of  Defense 
(Manpower,  Installations  and  Logistics] 
for  resolution. 

208.405    Ordering  office  responsibilities. 

208.405-1     Ordering  from  Multiple-Award 
Schedules. 

(c)  When  purchase  of  an  item  of 
foreign  origin  is  specifically  required, 
the  using  activity  shall  furnish  the 
contracting  activity  sufficient 
information  to  permit  the  determination 
required  by  FAR  Part  25  to  be  made. 

208.405-2    Order  placement 

DD  Form  1155  is  authorized  for  use  to 
place  orders  against  Federal  Supply 
Schedules. 

IS-70)  Oral  orders  not  to  exceed 
$10,000. 

(1)  General.  Contracting  offices  are 
authorized  to  make  acquisitions  not  in 
excess  of  $10,000  by  oral  orders  from 
Federal  Supply  Schedule  contractors. 
Ordering  activities  shall  obtain  an 
agreement  from  the  contractor  that  for 
each  shipment  under  an  oral  order  the 
contractor  will  furnish  a  delivery  ticket, 
in  the  number  of  copies  required  by  each 
purchasing  office,  which  shall  contain 
the  following  information: 

(i)  Contract  number, 

(ii)  Order  number  under  the  contract: 

(iii)  Date  of  order 

(iv)  Name  and  title  of  the  person 
placing  order, 

(v)  Itemized  listing  of  supplies  or 
services  furnished:  and 

(vi)  Date  of  delivery  or  shipment. 

(2)  Payment.  Optional  methods  of 
invoicing  are  permissible.  An  individual 
invoice  accompanied  by  a  receipted 
copy  of  the  related  delivery  ticket  may 
be  submitted  for  payment.  Alternatively, 


a  summarized  monthly  invoice  covering 
all  oral  orders  made  during  the  month, 
accompanied  by  a  receipted  copy  of 
each  delivery  ticket  or  a  statement  by 
the  contracting  officer  that  the  supplies 
have  been  received  by  the  Government, 
may  be  submitted  for  payment.  The 
monthly  billing  procedure  is  preferred 
when  numerous  oral  orders  may  be 
placed. 

(S-71 )  Imprest  funds  (petty  cash 
method).  In  buying  commodities  where 
cash  payment  is  advantageous,  the 
imprest  funds  method  (see  FAR  13.4)  is 
authorized:  Provided,  the  order  does  not 
exceed  $500,  and  the  contractor  agrees 
to  such  a  procedure. 

208.470    Acquisition  from  GSA  Sources. 

208.470-1     Applicability. 

This  subsection  applies  to  the 
acquisition  of  supplies  available  from 
General  Services  Administration  stock 
for  delivery  in  the  contiguous  United 
States,  including  the  satisfaction  of 
overseas  requirements  when  such 
requirements  are  routed  to  facilities  in 
the  contiguous  states  for  supply  action 
in  accordance  with  instructions 
prescribed  by  the  Departments.  This 
subsection  may  be  applied  optionally  in 
Alaska  and  Hawaii.  It  does  not  apply  in 
any  event  to  any  order  which  amounts 
to  $25.00  or  less,  or  to: 

(a)  Any  subsistence  or  medical  item 
which  is  under  the  cognizance  of  the 
Defense  Personnel  Support  Center 

(b)  Any  item  which  is  being  purchased 
for  resale:  or 

(c)  Any  item  used  by  commissaries  for 
operation  and  maintenance  that  is 
available  through  local  purchase  at  a 
price  lower  than  from  GSA  stock. 

This  subsection  also  applies  to  the 
mandatory  use  of  General  Services 
Administration  services  and  term 
contracts  for  the  maintenance,  repair, 
rehabilitation,  and  reclamation  of  all 
personal  property  described  in  208.470- 
6,  in  the  United  States,  Puerto  Rico  and 
the  Virgin  Islands.  Services  of  this  type 
which  are  available  from  Federal 
Prisons  Industries  and  Agencies  for  the 
Blind  will  be  procured  under  the 
provisions  of  FAR  Subparts  8.6  and  8.7. 

208.470-2     Acquisition  from  General 
Services  Administration  stock. 

It  is  the  policy  of  the  Department  of 
Defense  that  for  an  item  which  has  been 
decentralized  for  local  purchase  and 
which  is  available  from  the  General 
Services  Administration  stock,  such 
items  will  be  ordered  from  GSA  unless 
delivery  requirements  cannot  be  met. 
The  mandatory  provisions  of 
Department  of  Defense,  General 
Services  Administration  Interagency 


Purchase  Assignments  (208.7106)  are  not 
applicable  to  decentralized  items  which 
are  within  these  assignments  and  which 
are  available  from  the  stock.  Such  items 
will  be  ordered  in  accordance  with  the 
above-stated  policy. 

208.470-3    GSA  Supply  Catalog. 

T^e  General  Services  Administration 
Supply  Catalog  sets  forth,  among  other 
things,  information  with  respect  to  some 
of  the  items  of  supply  carried  in  stock, 
prices,  and  delivery  information,  and  a 
listing  of  the  General  Services 
Administration  regional  offices.  The 
catalogs  do  not  list  all  of  the  items 
carried  in  stock.  Items  within  the  classes 
assigned  to  GSA  in  accordance  with 
DoD/GSA  agreements  and  not  recorded 
in  the  management  data  lists  of  the 
Federal  catalog  publications  as 
managed  by  another  service  or  agency 
and  not  recorded  for  decentralized 
acquisition,  should  be  requisitioned 
from  GSA.  Copies  of  the  GSA  Supply 
Catalog  may  be  obtained  by  completing 
GSA  Form  457  (FSS  Publications  Mailing 
List  Application)  and  mailing  it  to  the 
GSA  Centralized  Mailing  Lists  Service. 
Building  41,  Denver  Federal  Center, 
Denver,  Colorado  80225.  GSA  Form  457 
may  be  obtained  from  the  GSA 
Centralized  Mailing  Lists  Service  by 
letter  or  by  telephoning  303-234-4195. 

208.470-4     General  Services 
Administration  regional  offices. 

The  General  Services  Administration 
regional  offices,  located  in  the  cities 
listed  below,  serve  the  areas  indicated 
in  the  GSA  Supply  Catalog  guide.  The 
addresses  shown  are  the  mailing 
addresses  to  which  all  orders  and 
correspondence  should  be  forwarded. 

CSA  Reffion  and  Address 

(a)  Buston,  MA— |ohn  W.  McCormack.  Po»l 
Office  ft  Courthouse.  Boston.  MA  02109. 

(b)  New  York.  NY— 26  Federal  Plazu,  New 
York.  NY  10007. 

(c)  Piiiliidelphia,  PA— Ninth  ft  Market 
Streets.  Philadelphia,  PA  19107. 

(d)  Atlanla.  GA— 75  Spring  Street.  SW. 
Atlanta,  CA  30303. 

(e)  Chicago.  IL— 230  S.  Uearl>om  Street. 
Chicago.  IL  60604. 

(f)  Kansas  City.  MO— 1500  East  Bannister 
Road,  Kansas  City,  MO  64131. 

(g)  Fort  Worth.  TX— 819  Taylor  Street.  Fort 
Worth,  TX  76102. 

(h)  Denver.  CO — Denver  Federal  Center, 
BIdg.  41.  Denver.  CO  80225. 

(i)  San  Francisco,  CA — 525  Market  Street. 
San  Francisco.  CA  94105. 

(j)  Auburn,  WA — General  Services 
Administration  Center.  Auburn.  WA  98002. 

(k)  National  Capital- 7th  ft  D  Streets  SW., 
Washingtoa  DC  20407 
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208.470-5    Order  for  stippllsi. 

Orders  for  siippliea  from  the  General 
Services  Administratran  shall  be 
submitted  in  AccordaBoe  with  Hie 
MilHary  Standard  Requisitioning  and 
l6sw«  Procedures  (MILSTRIP)  (DoD 
4140.1 7-M). 

208.470-6    Mandatory  Sources  for 

Reclamation  of  Persortal  Proparty. 

General  Services  Administration 
regional  offices  provide  &aliti«s  for 
mainteoance,  repair,  rehabihtation  and 
reclamation  of  Govenunent-owned 
personal  properly  and,  in  addition,  have 
Term  Contracts  with  commerciai 
concerns  for  ^ifBilar  services.  These 
contracts  are  published  as  Ceneml 
Services  Term  Contracts.  When 
requH-ements  exceed  the  iB-houae 
capabilities  of  a  Depertnaenlal  activity 
or  installation,  or  it  is  otherwise 
required  that  outside  sources  be. mcd. 
mandatory  General  Services 
AdmioistTOtion  sources  for  such  services 
shaM  be  nsad  el^cf^pt  wben: 

(a)  The  items  involved  are  OBiitary 
weapons  systems,  specie!  iced  OHMtary 
support  eqoiptent.  or  speciakaed 
technical  or  sctentificequipmeflt; 

(b)  Sluch  servicee  are  available  from 
the  Agenciea  for  the  Blind  er  Other 
Serereiy  Handicapped: 

(c)  The  required  services  are  covered 
by  vwansaty,^ jpUiar  iireexistiqg  . 
contract:       «p- ..  »  ,      . 

(d)  Delivery  requiremants  for  repair 
and  refmishing  services  cannot  be  met 
(the  provisioiw  of  FAR  ft.404-1  are 
applicable  when  determining  whether  a 
General  Services  Arirainiatration  source 
can  meet  the  delivery  requirements); 

(e)  The  required  services  are  not 
within  the  scope  of  the  existing 
mandatory  GSA  Tcrni  Contract  or  a 
waiver  is  first  obtained  from  the 
appropriate  CSA  Federal  Supply  and 
Services  contracting  office  (such 
waivers  are  not  required  when  the 
exigency  of  the  contract  action  will  not 
permit  delay:  however,  telephonic 
clearances  will  be  given  by  GSA  Ln 
appropriate  cases):  and 

(f)  TWe  requiring  activity  is  outside  the 
geographic  area  covered  in  the  GSA 
Term  Contract.  (Normally,  this  area 
extends  no  more  than  a  15-miie  radius 
from  the  contractor's  location.  Each 
contract  specifies  the  area  covered 
which  may  in  some  cases  extend 
beyond  that  distance.) 

208.470-7    Personal  property  covered 
under  mandatory  GSA  term  cuntiacU. 

The  items  of  personal  property  listed 
below  are  indicative  of  those  for  which 
General  Services  Administration 
sources  are  mandatory  for  maintenence. 


repair,  rehabilitation,  and  reclamation 
services.  They  are  not  all  inclusive.  For 
detailed  listings,  see  the  latest  Federal 
Supply  Catalog  entitled  "Guide  to 
Sources  of  Supply  and  Service."  Copies 
are  available  from  GSA  Regional 
Offices  and  should  be  obtained  by  each 
installation  and  activity  that  may  have 
need  of  such  services.  Copies  of  existing 
GSA  Term  Contract  for  these  services 
are  routinely  forwarded  by  each  CSA 
Regional  Office  io  all  affected 
Government  activities  within  the 
respective  regions. 

Sampta  List  of  Ueow 

Adders.  calctUators.  and  comptameter* 

Fne  extuiguiihnrs  (indnstriail  and 

CoraniercialJ 
Furniture  iafiice.  bouseb«ld.  (juarlara. 

institutional  and  hospital  type) 
Household  apphances 
Mattresses 
Motors  and  generators  (Industrial  and 

Commercial) 
Tif«t  (exoepl  for  aircraft^ 
Typewriters  (atwutal  miaiA  ciaclric) 
Watches  and  clacks  (Indastrial  aad 

t^ommercial} 

2M>4?»-«   CMerleraaralets. 

Orders  for  maintenance,  repair, 
rehabilitation,  or  reclamation  services 
from  General  Services  Administration 
sources  shall  be  placed  AS  ioUows:  . .,    . 

(a)  GSA  repair  facility.  A  delivery 
order  on  Order  for  Supplies  or  Services/ 
Request  for  Quotations  (DD  Form  1155} 
shall  be  submitted  io  the  General 
Services  Administration  regional  ofTice 
which  normally  serves  the  contracting 
activity.  Each  delivery  order  which  4s 
subject  to  nscai  year  timitatk}ns 
necessitating  GSA  acquisitioR  action  to 
be  completed  not  later  than  September 
30  shall  contain  a  notation  to  that  effect. 

(b)  Commercial  sources.  Delivery 
orders  on  DD  Form  1155  will  be  placed 
directly  with  contractors  pursuant  to 
GSA  Term  Contracts. 

(\)  Inspection  and  acceptance. 
Arrangements  for  inspection  and 
acceptance  shall  be  the  responsibility  of 
the  ordering  agency,  except  when  the 
GSA  Term  Contract  spedficaHy 
provides  for  source  inspection  by  GSA- 

(2)  Default  terminations.  T>»e  GSA 
contracting  office  shall  be  notified  each 
time  an  order  is  terminated  for  default  in 
accordance  with  contract  provisions. 

Subpart  208.70— Coordinated 
Acquisition 

208.7000    AppMcabiiity. 

Although  the  Department  of  Defense 
Coordinated  Acquisition  Program 
includes  items  assigned  to  one  or  more 
of  the  Departments  or  the  General 
Services  Administration  for  integrated 
materiel  management,  the  procedures 


set  forth  in  this  Part  apply  to  items 
assigned  for  purchase  responsibility 
only,  and  not  to  those  in  the  integrated 
materiel  management  program.  The 
latter  items  will  be  obtained  in 
accordance  with  current  suf^ly 
procedures. 

208.7001    DeikiWons. 

As  used  in  this  pari,  the  following 
terms  have  the  meentngs  set  forth 
below. 

"Acceptance  of  MIPR"  means  DD 
Form  448-2  ^Acceptance  of  MH'R) 
executed  by  a  Contracting  Department 
as  notice  to  the  Requiring  Department 
that  a  MIPR  has  been  received  and 
accefited  for  contracting  action. 

'Xk>ordinaled  acquisition"  means  (a) 
acquisition  by  contracting  activities, 
within  the  48  contiguous  States  and  the 
District  of  Columbia,  of  certain  supi^ies 
to  satisfy  the  requirements  fnKJuding 
overseas  requiremeals)  of  all 
Departments  in  cemtphaxtfx  witb 
assignment  n  spciniibiiitiri  set  forth  in 
Subperf  20&71:  (b)  pnxaxatad 
assignments  BMde  by  the  respective 
Ihufied  Commanders  in  Alaska.  Hawaii. 
and  outside  the  United  States. 
re!gardle»BT>f  binds  Ntilized:  and  (c) 
aoqidaitien  aaajgninenti  made  in 
eccordanoe  withfl.TOlA.  It  docs  not 
include  •oqwisitions  made  in  AkMka. 
Hawaii,  or  oataide  the  United  States 
whiaMe  not  fall  within  (a)  or  fb)  above. 

"Direct  citation  acquisition  (Category 
II  Method  of  Funding)"  means  an 
acquisition  having  separate 
identification  of  the  items  and  citing  the 
funds  of  the  Requiring  Department,  and 
may  be  accomphshed  by  combinirtg  the 
requirements  of  two  or  more 
Departments  under  one  contract  widi 
separate  schedules  showing  the 
quantities,  prices,  dollar  amounts,  and 
citati(m  of  funds  of  each  Requiring 
Department,  or  by  placing  separate 
contracts  for  each  department 

"Integrated  materiel  management 
items"  means  items  assigned  to  one 
Department  or  the  General  Services 
Administration  for  entire  Department  of 
Defense  management.  Such 
management  normally  includes 
responsibility  for  computation  of 
requirements,  funding,  budgeting, 
storing,  issuing,  cataloging, 
standardizing  and  contracting  functions. 

"Military  service  managed  items" 
means  items  which  are  within  Federal 
Supply  Classes  assigned  to  the  Defense 
Logistics  Agency  or  the  General 
Services  Administration  but  which  are 
retained  for  supply  management  by  the 
Requiring  Department. 

"Contracting  department"  means  the 
Department  or  the  General  Services 


48112       Federal  Regirter  /  Voi.  51.  No.  246  /  Tuesday.  December  23,  1988  /  Rules  and  Regulations 


Administration  whichever  is  assigned 
the  contracting  responsibility  for  the 
supplies. 

"Purchase  request"  means  the 
following  types  of  authorized  purchase 
requisitions:  (a)  Military 
Interdepartmental  Purchase  Request 
(MIPR)  (DD  Form  448):  and  (b) 
Requisition  for  Coal.  Coke,  and 
Briquettes  (DD  Form  416). 

"Reimbursable  acquisition  (Category  I 
Method  of  Funding)"  means  the 
acquisition  of  supplies  for  a  Requiring 
Department  on  a  contract  funded  by  the 
Contracting  Department,  without 
separate  identification  of  the  items  or 
separate  citation  of  funds  of  the 
Requiring  Department,  with  subsequent 
delivery  to  and  reimbursement  by  the 
Requiring  Department. 

"Requiring  department"  means  the 
Department  originating  a  requisition  or 
purchase  request  for  supplies. 

208.7002     RMponsttXHtiM  under 
coordinated  acquisition. 

The  Contracting  Department  is 
generally  responsible  for  the  following 
under  coordinated  acquisition: 

(a)  Operational  phases  of  acquisition 
planning  (phasing  the  submission  of 
requirements,  consolidating  or  dividing 
requirements,  analyzing  the  market,  and 
determining  patterns  for  the  phased 
placement  of  orders  in  such  a  manner  as 
to  assure  meeting  the  needs  of  the 
Requiring  Departments  at  the  lowest 
possible  price  to  the  Government,  and  at 
the  same  time  avoiding  unnecessary 
peaks  and  valleys  of  production); 

(b)  Purchasing. 

(c)  Performing  or  arranging  through  a 
contract  administration  office  for 
contract  administration,  including 
followup  and  expediting  of  inspection 
and  transportation;  and 

(d)  Acquisition  of  licenses  under 
patents  or  other  proprietary  rights 
covering  the  subject  matter  of  the 
acquisition  and  the  settlement  of  patent 
infringement  claims  arising  out  of  the 
acquisition;  approval  of  the  Departments 
whose  funds  are  to  be  charged  for 
acquisition  of  licenses  or  settlement  of 
claims  shall  be  obtained. 

2M.7D03    General  principles  govemlng 
Implementation  of  acquisition  assignments. 

208.7003-1     Standard  format-development 
and  promulgation  of  implementing 
procedures. 

Implementation  of  acquisition 
assignments  shall  be  in  accordance  with 
Enclosure  1  of  Department  of  Defense 
Instruction  4115.1.  dated  October  14. 
1968  (and  amendments  thereof).  Subj: 
Department  of  Defense  Coordinated 
Procurement  Program — Purchase 
Assignments  (NAVSUPINST  4215.4B). 


208.7003-2    Relationship  t>etween 
research  and  development  and  coordinated 

acquisition. 

Items  are  not  subject  to  procurement 
assignment  until  they  have  reached  the 
production  stage. 

208.7003-3    Small  dollar  value  purchases. 

Requirement  of  small  dollar  value 
shall  be  acquired  in  accordance  with  the 
provisions  of  the  approved 
implementing  procedures  covering  the 
particular  assignment.  Such 
implementing  procedures  shall  normally 
provide  a  small  dollar  limitation  of 
S2.500:  however,  in  special  situations, 
the  limit  may  vary  depending  upon  the 
commodity  area  and  may  be  expressed 
either  in  a  higher  or  lower  dollar  value, 
by  tonnage,  less-than-carload  lot 
quantities,  or  other  units,  as  appropriate. 
Such  implementirig  procedures  shall 
clearly  state  that  requirements  of  a 
value  or  quantity  less  than  the 
prescribed  limitations  shall,  wherever 
feasible,  be  acquired  by  the  Requiring 
Department.  A  MIPR  for  a  military  type 
item  need  not  contain  such  a  notation. 
The  Contracting  Department  shall  not 
return  a  MIPR  submitted  in  accordance 
with  the  foregoing,  but  shall  procure 
such  items. 

208.7003-4    Emergency. 

In  case  of  emergency,  when  the 
exigencies  of  the  situation  will  not 
permit  the  delay  incident  to  following 
the  normal  channels  of  coordinated 
acquisition,  purchases  may  be  made 
without  the  prior  authorization  of  the 
Contracting  Department.  When  an 
emergency  purchase  is  made,  one  copy 
of  the  contractual  instrument,  bearing  or 
accompanied  by  a  statement  of  the 
emergency,  shall  be  transmitted 
promptly  to  the  contracting  activity  of 
the  Contracting  Department  (the 
coordinated  acquisition  assignee).  The 
provisions  of  this  paragraph  will  not 
normally  be  used  for  stock 
replenishment.  These  emergency 
procedures  do  not  apply  to  the  purchase 
of  integrated  materiel  management 
items  as  described  by  208.7001. 
Emergency  purchase  of  such  items  is 
covered  by  208.7101-2(d). 

208.7003-5    Department  of  Defense 
manufacturing  estat>lishment 

When  acquisition  assignments  have 
been  made  for  items  required  by 
manufacturing  establishments  of  the 
Departments,  these  items  shall  be 
obtained  through  the  facilities  of  the 
Contracting  Department  unless  such 
action  will  unduly  hinder  or  delay 
production.  When  acquisitions  are  made 
other  than  through  the  Contracting 
Department,  one  copy  of  the  contractual 


instrument  bearing  or  accompanied  by  a 
statement  of  the  circumstances 
necessitating  such  acquisition  shall  be 
transmitted  promptly  to  the  contracting 
activity  of  the  Contracting  Department. 
This  paragraph  is  not  applicable  when 
purchases  are  made  pursuant  to 
208.7003-3  above. 

208.7003-8    ConsoMdation  of 
requirements. 

The  primary  objective  of  coordinated 
acquisition  is  to  obtain  for  the 
Government  maximum  economy  through 
the  consolidation  of  requirements  and 
the  elimination  thereby  of  competitive 
purchases  among  the  Departments.  The 
Procuring  Department  shall,  fo  the 
extent  consistent  with  the  delivery 
schedule  of  the  Requiring  Department, 
consolidate  in  one  contract  its  own 
requirements  for  the  same  or  similar 
items  plus  all  requirements  via  MIPRs  or 
other  purchase  requests. 

208.7004  Items  in  short  supply. 

When  shortages  develop  in  the  market 
for  supplies  being  purchased  and 
requirements  have  been  submitted  by 
more  than  one  Department,  the  normal 
procedure  shall  be  to  resolve  the 
problem  on  a  Departmental  level 
between  or  among  the  Departments 
based  on  priorities  for  the  supplies.  If 
agreement  cannot  be  reached,  the 
subject  shall  be  referred  to  the  Deputy 
Assistant  Secretary  of  Defense 
(Logistics)  for  decision. 

208.7005  Transfer  of  uncompleted 
Contracts. 

208.7005-1    Effect  of  assignment  of 
acquisition  responsibility. 

As  a  general  rule,  when  the 
acquisition  responsibility  for  a 
commodity  or  class  of  commodities  is 
assigned  to  one  Department,  or  the 
General  Services  Administration, 
uncompleted  contracts  of  any  other 
Department,  or  the  General  Services 
Administration,  for  any  commodity  or 
class  of  commodities  will  not  be 
transferred  but  will  continue  to  be 
administered  by  the  Contracting 
Department  or  Defense  Contract 
Administration  Services  as  appropriate. 

208.7005-2    Contracting  officers  under 
transferred  contracts. 

In  the  case  of  any  contract 
transferred,  or  to  be  transferred,  to  any 
Department,  the  successor  to  the 
contracting  officer  for  each  such 
contract  shall  be  the  Head  of  the 
Contracting  Activity  (or  any  contracting 
officer  thereof)  to  which  the 
administration  of  any  such  contract  is 
assigned,  and  any  such  successor  shall 
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have  all  of  the  rights  and  respoasibihties 
of  a  contracting  officer  under  such 
transferred  contract. 

208.7006    Purctwse  aottiorlzation. 

208.7008-1    MIPRs  or  other  attthorized 
purchase  requests. 

(a)  Military  Interdepartmental 
Purchase  Requests  (MIPRs)  or  otlier 
authorized  purchaee  requests  when 
received  by  the  Contracting  Department 
shall  be  the  authority  to  acquire  the 
supplies  or  nonpersonal  services  in 
accordance  with  single  department 
acquisition  assignments  or  agreements 
between  the  Departments  concerned  as 
provided  in  208.7018.  The  Contracting 
Department  is  authorized  to  create 
obligations  against  the  funds  dted  in  a 
MIPR  without  further  referral  to  the 
Requiring  Department.  The  Contracting 
Department  has  no  responsibility  to 
determine  (he  validity  of  a  stated 
requirement  in  an  approved  MIPR: 
however,  it  shonid  bring  apparent  errors 
in  the  requirement  to  the  attention  of  the 
Requiring  Department. 

(b)  When  purchase  requests  other 
than  MIPRs  (see  208^^001)  are  used  as 
the  basis  for  acquisitioo,  the  general 
procedures  prescribed  for  processing, 
amendirtg.  accepting  and  terminating 
requirements  on  MIPRs  as  prescribed  in 
other  paragraphs  of  this  subpart  shall 
normally  be  followed,  excepit  as 
otherwise  agreed  to  by  the  Departments 
involved. 

208.7008-2    Use  of  advance  MIPRs. 

(a)  An  Advance  MIPR  is  an  unfunded 
MfPR  provided  to  the  procuring  actfvity 
in  advance  of  the  formal  funded  MWR 
when^by  initial  steps  in  planning 
contract  action  can  begin  at  an  earlier 
date. 

(b)  Advance  MIPRs  may  be  used  only 
w  hen  the  Procuring  Department  and  the 
Requiring  Department  agree  that  the 
procedure  may  be  beneficial  in  placing 
the  acquisition  and  obtaining  the 
requirements  in  a  more  timdy  manner. 

(c)  Advance  MIPRs  shall  not  be 
released  to  a  procuring  activity  until 
proper  approval  of  the  requirement  is 
obtained. 

(d)  When  Advance  MIPRs  are  used, 
the  OD  448  shall  be  {irominendy  marked 
"Advance  MIPR." 

(e)  For  urgent  requirements,  the 
Advance  MIPR  may  be  in  the  form  of  an 
electrically  transmitted  message. 

(f)  On  the  basis  of  an  Advance  MIPR. 
the  Procuring  Departmeot  may  take  the 
initial  steps  toward  establishing  a 
contract  such  as  obtaining  internal 
coordination,  and  preparing  an 
acquisitioo  plan.  The  extent  of  such 
action  may  be  determined  by  the 
procuring  Departments.  However. 


contracts  shall  not  be  awarded  on  the 
basis  of  Advance  MIPRs. 

208.7006-3    Josttfications  and  approvals 
and  detcrmtnattons  and  findings. 

(a)  Coordinated  procurement  shall  not 
be  used  by  Departments  to  avoid  FAR 
Part  6  requirements  concerning  full  and 
open  competition  (see  FAR  a002).  When 
a  Requiring  Department  requests  that  a 
Procuring  Department  obtsin  supplies  or 
services  by  contract  using  other  than  full 
and  open  competition,  the  Requiring 
Department  shall  prepare  the 
justification  required  by  FAR  6.303  and 
obtain  the  approval  specified  in  FAR 
6.304.  The  Requiring  Department  shafi 
also  make  the  Determinations  and 
Findings  specified  in  FAR  a302-7(c)(l) 
and  FAR  6.202(b)(l  j.  where  applicable. 
The  Requiring  Department  shall 
preserve  the  original  justification  and 
approval  and  determination  and 
findings  with  supporting  data  as 
required  by  215.3.  Two  copies  shall  be 
attached  to  the  MIPR  or  purchase 
request  in  the  F^ocuringDepartiDent's 
contract  file. 

(b)  Foreign  end  products.  Where  a 
foreign  end  product  is  specified  by  the 
Requiring  Department,  that  Department 
is  responsible  for  determining  that  a 
domestic  source  end  product  is  not 
available  as  requo-ed  by  FAR  25.108  and 
FAR  25.302.  Two  co5>ie8  of  the 
determinatioQ  that  a  domestic  source 
end  product  is  not  available  shall  be 
furnished  to  the  Procuring  Department 
with  the  hMPR. 

208.7006-4    Delivery  sdwdules. 

(a)  la  suhniittiag  MIPRs  the  Requiring 
Department  should  take  into 
consideration  the  normal  administrative 
lead  time  of  the  particular  comnaodity  in 
order  to  insure  delivery  by  the  date 
required,  llie  time  of  delivery  or 
performance  is  an  essential  element  for 
inclusion  in  a  contract  and  must  be 
clearly  stated  in  each  MIPR.  Delivery 
and  performance  schedules  on  MIPRs 
shall  be  designed  to  meet  the 
requirements  of  the  particular 
acquisition  and  must  be  realistic  (see 
FAR  12.1  J.  If  the  delivery  schedule,  as 
set  forth  in  a  MIPR.  is  unrealistic  or 
cannot  be  accepted  by  the  Procurirtg 
Department,  the  DD  Form  448-2 
"Acceptance  of  XlQPR"  will  be  so 
annotated  (see  208.7009-3).  Changes  in 
the  requested  delivery  schedule  ^lall  be 
accomplished  in  accordaoce  with 
208.700frnS. 

^b)  When  a  short  dehvery  schetkiie  is 
nandatory.  the  MIPR  ehall  be  aiarked 
"URG&VT-  in  bold  letters.  The 
Requiring  Deparlmeof's  justification  for 
the  "URGENT'  marfdng  shall  be  stated 
on  the  MIPR  or  attached  thereta  in 


ottier  to  enaUe  tlw  ftocwing 
Department  to  apply  any  necessary 
expediting  techniques  to  assore  the 
required  delivery. 

208^7006-5    Specificatioaa.  draiwtngs.  and 
ettwr  purchase  data. 

The  Requiring  Department  Aatt 
furnish  to  the  fVocuriag  Department  a 
list  (or  copies)  of  specifications, 
drawings,  and  other  data,  as 
appropriate,  required  for  the  acquisition. 
If  Federal,  Military,  Departmental,  or 
other  speci&»tions.  or  drawings  or  data 
are  available  to  the  Prociniog 
Department  and  referenced  in  the  MIPR, 
they  need  not  be  furnished  by  the 
Requiring  Department  (but  see  FAR 
46.407).  Required  changes  in  such 
purchase  data  shall  be  accomplished  as 
set  forth  in  208.7tK)B-6. 

208.7006-6    litUizahon  of  existing 
Department  of  f 


The  Requiring  Department  is 
responsible  for  insuring  compliance  with 
FAR  8.001  prior  to  submitting  military 
interdepartmental  purchase  requests  for 
acquisition  action. 

208.7086-7    Options  tor  Incraaaed 
quantities. 

H  the  Reqniring  Department  desires 
an  option  to  purchase  an  additional 
quantity,  the  MfPR  shall  so  stipulate  and 
t^all  contain  a  justification  therefor. 

208.7007    Funds  and  paymeota. 

208.7tM7-1    C«alioaofappfopita«onand 
funds  of  requiring  Department    Clagofy  II 
method  of  fcmding. 

Except  as  provided  in  208.7007-2. 
contracts  and  orders  for  other  than 
integrated  supply  managetnent  materiel 
shall  cite  the  specific  fund  citat>on(s) 
and  the  MIPR  number  of  the  Reqniring 
Department.  The  Contracting 
Department  shall  determine  which  type 
of  funding  (direct  citation  or 
reimbursable  acquisitions)  shall  be 
used. 

208.7007-2     Citation  of  funds  o( 
Contracting  Department— Category  I 
method  of  fundtng. 

Under  the  conditions  Rsted  below, 
only  the  funds  of  the  Contracting 
Department  ahaii  be  cited  in  the 
consolidated  contracts;  and  the 
contracts  and  orders  thereunder  shall 
provide  for  payment  by  the  Contracting 
Department  or  by  the  Defense  Contract 
AdministratioD  Services  as  appropriate: 

(a)  Delivery  is  from  existing 
inventories  of  the  Contracting 
Department 

(b)  Delivery  is  by  diversion  from 
existing  contracts  of  the  Contracting 
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Department  which  cite  the  funds  of  the 
Contracting  Department: 

(c)  Production  or  assembly  is  through 
government  woric  orders  in  Government- 
owned  plants: 

(d)  Allocation  of  production  quantities 
among  users  from  one  or  more  contracts 
for  which  the  identity  of  specific 
quantities  of  the  end  item  to  individual 
contracts  is  not  feasible  at  the  time  of 
MIPR  acceptance: 

(e)  Acquisition  of  the  end  items 
involves  separate  acquisition  of 
components  to  be  assembled  by  the 
Contracting  Department: 

(0  Payments  will  be  made  without 
reference  to  deliveries  of  end  items;  e.g.. 
cost-reimbursement  type  contracts  and 
fixed-price  contracts  with  progress 
payment  clauses:  or 

(g)  It  is  not  feasible  and  economical  to 
use  Category  II  method  of  funding. 

208.7007-3    Disbursement. 

When  the  contract  is  funded  with  DoD 
funds  and  is  to  be  administered  by  the 
Defense  Contract  Administration 
Services,  the  Contracting  Department 
shall  cite  as  the  disbursement  office  the 
Defense  Contract  Administration 
Services  Region  Disbursing  Office  (see 
242.102).  If  the  contract  is  not 
administered  by  the  Defense  Contract 
Administration  Services,  the 
Contracting  Department  shall  cite  as  the 
disbursement  office  the  payment  office 
designated  by  the  Requiring  Department 
(see  208.7008-1). 

208.7007-4    Autttorizstion  for  exceeding 
MIPR  estimates. 

Each  MIPR  shall  indicate  on  its  face 
whether  or  not  the  total  MIPR  estimate 
may  be  exceeded  by  the  purchasing 
office,  and  if  affirmative,  by  what 
amount.  The  additional  amount  shall  not 
be  more  than  $20,000.  or  10%  of  the  total 
estimated  MIPR  amount,  whichever  is 
less. 

208.7008    Preparation  and  use  of  00  Form 
448  (MIPR). 

DD  Form  448  is  substantially  self- 
explanatory.  Information  provided  in 
MlPRs  shall  be  arranged  in  Uniform 
Contract  Format  to  the  extent  feasible.  If 
desired,  each  Department  may  overprint 
fixed  repetitive  information. 

208. 7008- 1     Special  instructions. 

(a)  MIPR  number.  The  MIPR  number 
will  consist  of: 

(1)  The  requiring  agency  identification 
code  as  prescribed  in  the  DoD  Activity 
Address  Directory  (DoDAAD),  DoD 
4O00.25D: 

(2)  The  last  digit  of  the  fiscal  year,  and 

(3)  The  number  of  the  particular  MIPR 
(numbered  consecutively  by  the 
requiring  activity). 


Amendments  will  be  numbered  with  the 
MIPR  number  suffixed  with  the 
amendment  number  assigned  in 
consecutive  numbered  sequence. 

(b)  Appropriate  checks  in  Item  9  shall 
be  accomplished  in  compliance  with 
Department  of  Defense  policy  which 
requires  interdepartmental  screening  of 
items  in  accordance  with  FAR  8.001  to 
determine  stock  availability  within  other 
Departments  prior  to  preparation  of  a 
DD  Form  448.  Items  which  are 
determined  to  be  available  from  stocks 
of  other  Departments  shall  be 
requisitioned  as  follows: 

(1)  Items  within  the  scope  of 
MILSTRIP  (see  DoD  4140.17-M 
(MILSTRIP)  of  1  May  1964,  as  amended) 
shall  be  obtained  by  use  of  DD  Form 
1348/I348m.  DoD  Single  Line  Item 
Requisition  System  Document: 

(2)  Items  not  covered  by  MILSTRIP 
shall  be  obtained  by  use  of  DD  Form 
1149,  Requisition  and  Invoice/Shipping 
Document.  If  a  Contracting  Department 
determines  after  receipt  of  a  MIPR  that 
the  items  can  be  supplied  from  stock, 
the  MIPR  shall  be  used  for  effecting 
supply  from  such  stock. 

(c)  Normally  a  MIPR  shall  be 
restricted  to  one  major  end  item, 
including  its  required  spare  parts, 
ground  support  equipment,  and  similar 
related  items.  MIPRs  for  other  than 
major  end  items  normally  shall  be 
limited  to  items  within  a  single  Federal 
Supply  Classification. 

(d)  Attachments  to  MIPRs  (Item  10) 
must  be  prepared  in  sufficient  numbers 
so  that  each  copy  of  a  MIPR  submitted 
to  the  Contracting  Department  is 
complete  with  a  copy  of  all  attachments. 
"Ship  To  and  Mark  For"  addresses  in 
shipping  instructions  shall  include  the 
clear  text  identification  and  DoDAAD 
code  if  assigned. 

(e)  Item  13  is  used  to  identify  the 
name  and  address  of  the  office  to 
receive  invoices  and  make  payment  only 
if  the  resulting  contract  is  not  to  be  paid 
by  the  Defense  Contract  Administration 
Services  in  accordance  with  208.7007-3, 
and  the  office  to  receive  invoices  and 
make  payment  is  known  at  the  time  of 
preparation  of  the  MIPR.  If  payment  is 
to  be  made  by  an  office  designated  to 
receive  invoices,  also  enter  the 
DoDAAD  code  of  that  office.  If  payment 
is  to  be  made  by  an  office  other  than  the 
office  to  which  the  invoice  is  to  be 
mailed  (Item  13).  the  name,  address,  and 
DoDAAD  code  of  the  payment  office 
shall  be  set  forth  in  detail  as  an 
attachment  to  the  MIPR.  If  multiple 
offices  are  to  receive  invoices  and  make 
payment,  the  names  and  addresses  of 
those  offices  shall  be  set  forth  as  an 
attachment  to  the  MIPR,  including  the 
DoDAAD  code  of  each  payment  office. 


Whenever  the  payment  office(s)  is 
included  in  an  attachment,  an 
appropriate  reference  to  the  attachment 
will  be  included  in  Item  13.  If  the  names 
and  addresses  of  those  offices  are  to  be 
provided  to  the  Contracting  Department 
after  preparation  of  the  MIPR,  the 
DoDAAD  code  also  shall  be  provided 
for  each  payment  office. 

(f)  Allotment  data  for  the  acquisition 
of  supplies  shall  be  entered  in  Item  14. 
Allotment  data  for  the  transportation  of 
supplies  at  Government  exprnse,  if  cited 
in  the  MIPR  in  accordance  with  208.7017 
shall  be  entered  in  Item  12.  Each  citation 
in  Item  14  shall  be  set  forth  in  the 
appropriate  space  in  the  following 
manner: 

(1) /1C/?,V.  If  the  Accounting 
Classification  Reference  Number 
procedures  of  204.7108  are  used  in  the 
MIPR  to  relate  allotment  data  to  the 
MIPR  item  or  delivery,  the  ACRN  for 
each  fund  citation  in  Item  14  shall  be 
entered.  (The  Contracting  Department  is 
not  required  to  use  in  the  resulting 
contract  the  ACRN  assigned  to  a  fund 
citation  in  the  MIPR.) 

(2)  Appropriation.  Will  be  shown  in 
the  ten  positions  as  follows: 

(i)  F'irst  and  second  positions  shall  be 
the  Treasury  Department  number 
identifying  the  Department  or  Agency  to 
which  the  appropriation  applies  or  has 
been  transferred. 

(ii)  Third  and  fourth  positions  shall  be 
the  Treasury  Department  number 
identifying  the  Department  or  Agency 
from  which  an  appropriation  has  been 
transferred:  shall  be  blank  if  no  transfer 
is  involved. 

(iii)  Fifth  and  sixth  positions  shall 
identify  the  Appropriation  Fiscal  Year. 
For  multiple-year  appropriations,  the 
fifth  position  shall  be  the  last  digit  of  the 
first  year  of  availability  and  the  sixth 
position  shall  be  the  last  digit  of  the    . 
final  year  of  availability.  For  annual 
appropriations,  the  fifth  position  shall  be 
blank  and  the  sixth  position  shall  be  the 
"X". 

(iv)  Seventh  through  tenth  positions 
shall  be  the  Treasury  Department 
appropriation  serial  number. 

(3)  Limit/Subhead.  Up  to  four 
characters:  if  less  than  four  characters, 
leave  empty  spaces  blank. 

(4)  Supplemental  accounting 
classification  data.  Shall  not  exceed  36 
characters.  Enter  in  accordance  with 
Departmental  or  Agency  regulations. 

(5)  Accounting  station.  Shall  show  the 
six  character  DoDAAD  code  of  the 
accounting  station  (not  used  with  Navy 
and  Marine  Corps  funds). 

(6)  Amount.  Enter  the  amount  for  each 
fund  citation  if  more  than  one  allotment 
is  cited. 
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(7)  AddrtJona I  citations.  If  space  is 
required  for  additional  fand  citations, 
they  shall  be  set  forth  in  the  same 
manner  as  an  attachment  to  the  MIPR 
and  a  reference  to  the  attachment  will 
be  iadnded  on  the  form. 

(gl  Requiring  Activities  shall  proride 
MILSTRIP  requTsition  data  prestrfbed  in 
Appendix  B  of  the  MILSTRIP  Manual, 
for  each  line  item  which  is  to  be 
delivered  to  each  "ship  to"  address. 
Repetitive  data  applicable  to  all  lines  on 
the  MIPR  may  be  overprinted. 

(h)  The  Requiring  Activity  will  furnish 
estimated  weight,  cube  and  dimensions 
for  each  line  item  or  a  statement  that 
such  data  are  not  available  and  the 
reasons  therefor. 

208.7008-2    Cutoff  dates  lor  submission  of 
Category  II  (dkect  citaben)  MIPRs. 

(a)  Unless  othenvise  «greed  between 
the  Departments,  a  cutoff  date  of  31  May 
of  each  year  is  established  for  the 
receipt  of  MIPRs  citing  expiring 
appropriatians  which  must  be  obligated 
by  30  Septefnber  of  that  fiscal  year.  If 
circumstaTK«s  arise  which  require  the 
submission  erf  MIPRs  citing  expiring 
appropriations  after  the  cutoff  date,  the 
Requiring  Department  will  communicate 
with  the  Contracting  Department  prior 
to  submission  to  ascertain  whether  or 
not  it  will  be  possible  for  the 
Contracting  Department  to  execute  a 
contract  or  otherwise  o*)ligate  the  funds 
by  the  end  of  the  fiscal  year.  Contracting 
Departments  will  make  every  effort  to 
obligate  funds  for  all  such  MIPRs 
accepted  after  the  cutoff  date.  However, 
acceptance  of  a  late  MIPR  does  not 
constitute  assurance  by  the  Contracting 
Department  that  all  such  funds  will  be 
obligated.  The  provisions  of  these 
instructions  are  not  to  be  construed  as 
restrictive  in  the  processing  of  MIPRs 
when  it  is  within  the  capabilities  of  the 
Contracting  Department  to  execute 
contracts  or  otherwise  obligate  the 
funds  prior  to  the  end  of  the  fiscal  year. 

(b)  MIPRs  citing  continuing 
appropriations  are  not  restricted  by  law 
to  time  limits  for  obhgation;  therefore, 
the  cutoff  date  of  31  May  is  not 
applicable  to  such  MIPRs  and 
contracting  action  should  continue 
regardless  of  whether  obligation  will  be 
accomplished  before  or  after  the  end  of 
the  fiscal  year.  However,  as  the  timely 
accomplishment  of  obligations  is  a 
factor  affecting  delivery  of  material. 
every  effort  must  be  made  by  the 
Contracting  Department  to  obligate 
available  funds  as  soon  after  receipt  of 
the  MIPR  as  is  possible. 


208.7008-3    NolHicationofinabiMtyto 
otriigate. 

On  1  August  of  each  fiscal  year,  the 
Contractifltg  Oepartatent  will  advise  the 
Requiring  Oepartmeni  of  any  Category  II 
(direct  citation)  MIPRs  on  hand  citing 
expiring  appropriations  on  wiiicb  they 
will  be  unable  to  obligate  the  funds  prior 
to  the  fund  expiration  date.  If  an 
unforeseen  situatioo  develops  after  1 
August  which  will  prevent  execution  of 
a  contract,  the  Contracting  Department 
will  notify  the  Requiring  Department  of 
that  fact  by  the  most  expeditious  means 
and  return  the  MIPR  accompanied  by  a 
letter  of  transmittal  authorizing 
purchase  by  the  Requiring  Department 
includuig  the  reason  that  acquisition 
could  not  be  accomplished. 

208.7008-4    Mumber  of  copies  of  MlfWs 
witb  attactaneoto  to  he  wbaMlari. 

Unless  otherwise  agreed  by  the 
Departments,  the  origioal  and  mx  copies 
of  each  MIPR.  all  complete  with 
attachments,  shall  be  forwarded  to  the 
Contracting  Depaxtiaeot.  When  copies 
of  specifications,  drawings  or  other  data 
are  to  be  furnished  with  MIPRs  (see 
208.7006-^].  the  ivumber  of  copies  of 
such  data  to  be  furnished  shall  be  as 
agreed  upon  by  the  Requiring  and 
Contracting  Departments. 

208.7008-5    Changes  teai»>Rs. 

(a)  Normally,  changes  that  affect  the 
contents  <rf  the  Mim  must  be  processed 
as  a  MIPR  amendment  regardless  of  the 
status  of  the  MIPR.  However,  a  MITO 
amendment  for  increased  quantities  of 
items  specified  in  the  original  MIPR  may 
be  used  when  it  is  known  that  the 
original  MIPR  requirements  have  not 
been  released  for  solicitation  but  then 
only  after  coordination  and  agreement 
with  the  Contracting  Department. 
Changes  may  be  initially  provided  by 
expeditious  means  such  as  telegraphic 
message  but  shall  be  confirmed  by  a 
MIPR  amendment.  Requirements  for 
additional  Hne  items  of  supplies  or 
services  not  provided  for  in  the  original 
MIPR  shall  be  submitted  as  a  new  MIPR. 

(b)  Orfy  those  items  of  the  DD  Form 
448  that  are  applicable  to  the  change, 
revision,  etc..  being  written,  which  vary 
or  deviate  from  the  data  shown  on  the 
basic  MIPR  or  prior  amendment  thereto 
will  be  filled  out.  All  other  items  will 
have  "n/c"  inserted  to  reflect  no  change. 
However,  basic  information  in  items  1 
through  6  must  always  be  shown. 

(c)  A  MIPR  amendment  is  not  required 
for  change  of  a  disbursing  office  set 
forth  on  a  DoD  funded  MIPR  when  the 
resultant  contract  is  assigned  fcH* 
contract  administration  to  a  Defense 
Contract  Administrative  Services 
Region.  Such  change  may  be  made  by 


the  DCASR  by  issuance  of  an 
administrative  change  order,  copies  of 
which  will  be  provided  to  the 
Contracting  Officer  for  transmittal  to  H.  • 
requiMiig  activity. 

208.7008-6    Ri 


funds. 

When  the  Contracting  Department 
requires  additional  funds  to  complete 
contractii^g  actions  for  the  Requiring 
Department,  the  request  for  additional 
funds  must  identify  the  exact  items 
iaroived  and  the  reason  why  additional 
foods  are  required.  The  Reqairiag 
Department  shall  take  expeditious 
action  to  provide  such  funds  by  an 
amendment  to  the  MIPR  or  to  reduce 
requirements  accordingly,  ta  case  of  any 
anticipated  delay  in  furnishing  required 
additional  funds,  the  Contracting 
Department  will  be  advised  accordingly. 

208.7009    Acceptance  of  MtPfl 

As  soon  as  practicaMe.  but  not  later 
than  30  days  after  receipt  of  a  MIPR,  the 
Contracting  Department  shall  formally 
accept  the  MIPR  by  DD  Form  44A-2. 
"Acceptance  of  MIPR."  If  this  time  Ihnit 
cannot  be  met,  the  Requiring 
Department  shall  be  informed  of  the 
reason  for  the  delay  and  the  anticipated 
date  the  MOT*  will  be  accepted.  In  any 
event.  Category  I  MIPRs  must  be 
accepted  in  writing  by  the  Contracting 
Department  prior  to  the  expiration  of 
funds  cited.  When  accepted  for 
reimbursable  acquisition,  the  executed 
DD  Form  448-2  is  the  authority  for  the 
Requiring  Department  to  record  the 
obligation  of  funds.  When  accepted  for 
direct  citation  acquisition,  the 
accomplished  date  and  a  conformed 
copy  of  the  contract  will  be  the  authority 
to  record  the  obligation.  The  accepting 
activity  of  the  Contracting  Department 
shall  remain  responsible  for  the  MIPR 
even  though  that  activity  may  split  the 
MIPR  into  segments  for  actions  among 
other  contracting  activities. 

208.7009-1     Qualified  acceptance. 

Where  contingencies,  price  revisions 
or  variations  in  quantities  are 
anticipated  by  the  Contracting 
Department  under  reimbursable 
acquisition,  the  acceptance  will  be  so 
annotated  on  DD  Form  446-2.  When  the 
acceptance  is  qualified,  the  Contracting 
Department  will  periodicaiiy  advise  the 
Requiring  O^artment  prior  to 
submission  of  billings,  of  any  changes  in 
the  acceptance  figure  so  that  an 
amendment  to  the  MIPR  may  be  issued 
by  the  Requiring  Department  and  the 
appropriate  adjustment  may  be  made  to 
the  recorded  obhgation  to  reflect  the 
current  price. 
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208.7009-2    Non-qualified  acceptance. 
If  the  acceptance  of  a  MIPR  is  not 
qualified  by  the  Contracting  Department 
for  anticipated  contingencies  under 
reimbursable  acquisition,  the  price  on 
the  acceptance  will  be  final  and  will  be 
billed  at  time  of  delivery. 

20«.7009-3    Preparation  and  use  ot  DO 
Form  448-2  (acceptance  of  MIPR). 

(a)  DD  Form  448-2  is  substantially 
self-explanatory;  however,  certain 
details  are  defined  below.  Only 
pertinent  items  should  be  accomplished. 

(1)  Check  the  specific  terms  in  Item  6 
under  which  the  MIPR  is  being  accepted 
(see  208.7007-3). 

[2]  If  any  one  of  the  MIPR  line  items  is 
not  accepted.  Item  7  will  be  checked  and 
the  affected  MIPR  line  item  number  and 
reason  recorded  in  Item  13. 

(3)  Items  8  and  9  will  be  used  only: 
(i)  When  Item  6c  acceptance  is 

indicated  (identify  the  MIPR  line  item 
numbers  that  will  be  provided  under 
each  method  of  financing  in  Items  8a 
and  9a  respectively);  or 

(ii)  If  quantities  or  estimated  costs 
cited  in  a  MIPR  require  adjustment  (the 
affected  MIPR  line  item  numbers  will  be 
listed  together  with  the  adjusted 
quantities  or  estimated  costs  in  the 
columns  provided  under  Items  8  and  9 
as  may  be  appropriate). 

(4)  Whenever  a  MIPR  is  accepted  in 
part  or  in  total  under  Category  II  (direct 
citation)  method  of  financing,  the 
Contracting  Department  will  forecast  in 
Item  10  the  approximate  date  that 
contractual  placement  is  expected  to  be 
accomplished. 

(5)  Enter  the  total  amount  of  funds  in 
Item  11  required  by  the  Contracting 
Department  to  fund  the  MIPR  items,  as 
accepted. 

(6)  Complete  Item  12  only  in  those 
cases  where  the  amount  recorded  in 
Item  11  is  not  in  agreement  with  the 
amount  recorded  in  Item  5.  This  will 
serve  either  as  (i)  request  on  the 
Requiring  Department  to  issue  a  MIPR 
amendment  to  provide  the  additional 
funds  required,  or  (ii)  authority  for  the 
Requiring  Department  to  withdraw  the 
available  excess  funds.  When  funds  of 
two  or  more  appropriations  are 
involved,  proper  breakdown  information 
will  be  provided  in  Item  13. 

(7)  Item  13  will  be  used  to  record  (i) 
justification,  by  MIPR  line  item,  for  any 
additional  funds  required;  (ii) 
explanation  for  rejection  of  MIPR 
whether  in  part  or  in  total;  (iii) 
appropriation  and  subhead  data  cited  on 
the  MIPR:  and  (iv)  such  other  data  as 
may  be  pertinent. 

(b)  DD  Form  448-2  shall  be  executed 
for  all  MIPR  amendments  involving  an 
adjustment  of  funds  or  delivery 


schedule,  and  in  all  other  cases  only 
when  requested  by  the  Requiring 
Department. 

(c)  The  Requiring  Department  will  be 
furnished  four  copies  (one  signed)  of 
each  accomplished  DD  Form  448-2 
unless  otherw^e  agreed  between  the 
Departments. 

208.7009-4     WittKlrawal  of  funds. 

(a)  When  the  Contracting  Department 
accepts  a  MIPR  for  reimbursable 
acquisition  in  a  lesser  amount  than 
authorized  on  the  MIPR.  the  DD  Form 
448-2  is  the  authorization  for  the 
Requiring  Department  to  withdraw  such 
excess  funds  by  MIPR  amendment. 
Upon  receipt  of  the  final  billing  (SF  1080) 
and  a  subsequent  determination  that  all 
items  requested  on  the  MIPR  have  been 
delivered  and  billed  in  an  amount  less 
than  the  MIPR.  the  Requiring 
Department  may  adjust  their  fiscal 
records  accordingly  without 
authorization  from  or  notice  to  the 
Contracting  Department. 

(b)  When  the  Contracting  Department 
has  accepted  a  MIPR  for  direct  citation 
acquisition,  and  initial  contract 
placement  is  completed,  any  unused 
funds  remaining  on  the  MIPR  become 
excess  and  are  no  longer  authorized  for 
use  of  the  Contracting  Department.  Any 
such  excess  funds  will  be  immediately 
reported  to  the  Requiring  Department. 
Although  the  Contracting  Department  is 
prohibited  from  further  use  of  such 
excess  funds,  the  Requiring  Department 
will  confirm  the  withdrawal  of  excess 
funds  by  the  issuance  of  a  MIPR 
amendment. 

208.70 1 0    Components  of  end  Items. 

208.7010-1    Contractor-fumistted 
components. 

In  the  acquisition  of  end  items  where 
the  contraotor  normally  secures  all 
components  thereof  from  his  own  source 
(not  Government-furnished),  the 
acquisition  assignment  does  not  apply  to 
the  component  items  required  by  such 
contractor. 

208.7010-2    GovemnfMnt-fumlstMd 
components. 

In  the  acquisition  of  end  items  where 
the  Government  furnishes  components 
which  are  covered  by  an  acquisition 
assignment,  such  components  shall  be 
acquired  in  accordance  with  the 
acquisition  assignment.  However,  direct 
purchase  may  be  made  by  a  Requiring 
Department  in  exceptional  cases  where 
agreement  is  reached  with  the 
Contracting  Department  or  is  authorized 
in  accordance  with  Subpart  208.71. 


208.7010-3    Purchase  of  components  over 
and  at>ove  tt)ose  Initially  purchased  with 
the  end  item. 

The  acquisition  of  components 
covered  by  an  acquisition  assignment, 
over  and  above  those  initially  purchased 
with  the  end  item,  shall  be  effected  in 
accordance  with  the  acquisition 
assignment.  However,  direct  purchase 
may  be  made  by  a  Requiring 
Department  in  exceptional  cases  where 
agreement  is  reached  with  the 
Contracting  Department  or  is  authorized 
in  accordance  with  208.7100. 

208.701 1  Distribution  of  contracts  and 
orders. 

(See  204.201(c)(3).) 

208.7012  Cancellation  of  requirements. 

(a)  Direct  citation  acquisition.  When 
all  or  any  part  of  the  supplies  or  services 
requested  in  the  MIPR  are  to  be 
canceled  by  the  Requiring  Department, 
that  Department  shall  so  notify  the 
Contracting  Department  by  telegraphic 
notice.  In  the  event  that  the  Contracting 
Departnienl  has  not  entered  into  a 
contract  for  the  supplies  and  services  to 
be  canceled,  the  Requiring  Department 
shall  be  immediately  notified  to  that 
effect.  Upon  receipt  of  such  notification, 
the  Requiring  Department  shall  initiate  a 
MIPR  amendment  to  revoke  the 
estimated  amount  shown  on  the  original 
MIPR  for  the  canceled  items. 

(1)  In  the  event  that  the  items  to  be  - 
canceled  have  already  been  placed 
under  contract,  the  following  procedures 
will  apply.  As  soon  as  practicable  but  in 
any  event  within  45  days  after  receipt  of 
the  notice  of  cancellation  from  the 
Requiring  Department,  the  Contracting 
Officer  shall  issue  a  Termination  Data 
Letter  to  the  Requiring  Department 
(original  and  4  copies)  which  will 
contain  as  a  minimum  the  information 
set  forth  below. 

Subject:  Termination  Data  Re: 

Contract  No ■ 

Termination  No.  . — .^ 

Contract 

To: 


(a)  As  termination  action  is  now  in 
progress  on  the  above  contract,  ihe  following 
informalion  is  submitted: 

(1)  Brief  description  of  items  terminated. 

(2)  You  are  notined  that  Ihe  sum  of  $ is 

available  for  release  under  the  subject 
contract  which  sum  represents  Ihe  difference 

between  $ .  the  value  of  items  terminated 

under  subject  contract,  and  $ estimated 

to  be  required  for  settlement  of  the 
terminated  contract.  The  estimated  amount 
available  for  release  is  allocated  by  Ihe 
appropriations  cited  on  Ihe  contract  as 
follows: 

MIPR  No. Accounting  Classification 

Amount 
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Total  available  for  release  at  this  time 

(b)  You  are  requested  to  forward  an 

amendment  to  MIPR on  DD  Form  448  to 

reflect  the  reduced  quantity  and  amount  of 
funds  available  for  release. 

(c)  Periodic  examinations  (not  less  than  60 
days)  will  be  made  as  termination 
proceedings  progress  to  redetermine  the 
Government's  probable  obligation. 

(Signatore  of  Contracting  Officer) 

(2)  Periodic  examinations  of  the 
termination  proceedings  will  be 
accomplished  no  less  often  than  every 
60  days  by  the  termination  contracting 
officer  to  reassess  the  Government's 
probable  obligation.  If  any  additional 
funds  are  excess  to  the  probable 
settlement  requirements,  or  if  it  appears 
that  previous  release  of  excess  funds 
will  result  in  a  shortage  of  the  amount 
which  will  be  required  to  consummate 
settlement,  prompt  action  will  be  taken 
to  notify  the  contracting  office,  which 
will  amend  the  Termination  Data  Letter 
accordingly.  A  MIPR  amendment  to 
refiect  the  reinstatement  of  funds  shall 
be  processed  by  the  Requiring 
Department  within  30  days  after  the 
amended  Termination  Data  Letter 
requesting  reinstatement  of  funds  has 
been  received  from  the  contracting 
office. 

(3)  If  required,  an  amendment  to  the 
MIPR  covering  final  removal  of  any 
remaining  excess  funds  with  respect  to 
terminated  quantities  shall  be  prepared 
by  the  Requiring  Department  upon 
receipt  of  its  copy  of  the  Termination 
Settlement  Agreement 

(b)  Reimbursable  acquisition.  When 
all  or  any  part  of  the  supplies  or  services 
requested  in  the  MIPR  are  to  be 
canceled  by  the  Requiring  Department, 
that  Department  shall  notify  the 
Contracting  Department  by  telegraphic 
notice.  Within  30  days,  the  Contracting 
Department  shall  notify  the  Requiring 
Department  as  to  the  quantity  of  items 
available  for  termination  and  the 
amount  of  funds  in  excess  of  the 
estimated  settlement  costs.  Upon  receipt 
of  this  information,  the  Requiring 
Department  shall  issue  a  MIPR 
amendment  to  reduce  the  quantities  and 
funds  accordingly. 

(c)  Termination  by  default  When  the 
Contracting  Department  exercises 
authority  to  terminate  for  default  (see 
FAR  Part  49).  that  Department  will 
query  the  Requiring  Department  as  to 
whether  the  supplies  or  services  to  be 
terminated  are  still  required  so  that 
repurchase  action  can  be  undertaken. 

(1)  The  Requiring  Department  will  not 
obligate  funds  on  a  contract  terminated 
for  default  until  such  time  as  a 
contractual  supplemental  agreement  of 


settlement  or  other  written  evidence 
from  the  Contracting  Department  as  to 
release  of  funds  is  received. 

(2)  On  the  repurchase  action,  the 
Contracting  Department  will  not  exceed 
the  unliquidated  funds  on  the  defaulted 
contract  without  the  provisions  of 
additional  funds  by  the  Requiring 
Department. 

208.7013  Administrative  costs. 

The  Contracting  Department  shall 
bear,  without  reimbursement  therefor, 
the  administrative  costs  incidental  to  its 
acquisition  of  supplies  for  another 
Department.  However,  when  an 
acquisition  responsibility  is  transferred 
from  one  Department  to  another 
Department,  funds  appropriated  or  to  be 
appropriated  for  defraying  the 
administrative  costs  of  such  acquisition 
responsibility  shall  be  made  available  to 
the  successor  Contracting  Department 
which  shall  assume  budget  cognizance 
at  the  earliest  possible  date.      * 

208.7014  Inspectioa 

Policies  and  procedures  concerning 
inspection  and  acceptance  for  use  in 
conjunction  with  this  subpart  are  set 
forth  in  FAR  Part  46. 

208.7015  Execution  of  contracts. 

Generally,  the  Contracting 
Department  shall  execute  a  single 
contract  where  an  award  embodying  the 
requirements  of  more  than  one 
Department  is  made  to  a  single 
contractor. 

208.7016  Status  reporting. 

(a)  The  Contracting  Department  shall 
maintain  an  appropriate  system  of  MIPR 
followup  so  that  the  Requiring 
Department  may  be  informed  of  the 
current  status  of  their  requests.  In 
addition,  an  appropriate  system  of 
followup  shall  be  maintained  by  the 
contract  administration  office  so  that 
the  Contracting  Department  may  be 
currently  informed  as  to  contractor 
performance  and  in  turn  to  insure  that 
the  Requiring  Department  is  apprised  of 
the  status  of  contracts  resulting  from 
MIPRs. 

(b)  If  requested  by  the  Requiring 
Department,  the  Contracting  Department 
will  furnish  the  Requiring  Department  a 
copy  of  the  solicitation  document  for 
materiel  management  status  information 
when  the  request  is  satisfied  through  the 
use  of  direct  citation  of  funds  (Category 
II  Method  of  Funding). 

(c)  Any  reimbursement  billings, 
shipping  documents,  contractual 
documents,  project  orders  or  related 
documentation  furnished  to  the 
Requiring  Department  will  identify  the 
Requiring  Department's  MIPR  number. 


quantities  of  items,  and  funds  covered 
thereby. 

208.7017  TransportayoD  of  supplies. 

The  Requiring  Department  is 
responsible  for  advising  the  Contracting 
Department  or  the  Transportation 
Officer  in  the  Contract  Administration 
Office,  as  appropriate,  the  appropriate 
fund  account  chargeable  for 
transportation  costs  in  effecting  delivery 
of  supplies  at  Government  expense.  The 
Requiring  Department  shall  accomplish 
this  by  either  citing  the  fund  account  on 
each  MIPR  or  providing  the  appropriate 
fund  account  to  the  Transportation 
Officer  of  the  office  administering  the 
contract,  at  the  commencement  of  each 
fiscal  year,  for  citation  on  the 
Government  bill  of  lading.  In  every 
instance,  the  Government  bill  of  lading, 
which  is  generally  issued  by  the 
Transportation  Officer  in  the 
responsible  Contract  Administration 
Office,  shall  show  the  Requiring 
Department  as  the  Department  to  be 
billed,  and  the  appropriate  fund  account 
designated  by  that  Department 

208.7018  Acquisition  agreements. 

(a)  This  paragraph  establishes  policj 
as  authorized  in  10  U.S.C.  2308  with 
regard  to  agreements  between  the 
Departments  or  other  agencies  for 
acquisition  of  commodities  or  services 
not  assigned  in  accordance  with  208.71. 

(b)  10  U.S.C.  2306  provides  that 
Department  Heads,  by  agreement,  may 
make  assignments  and  delegations  of 
acquisition  responsibilities  from  one 
Department  to  another  or  may  create 
joint  or  combined  offices  to  exercise 
acquisition  functions  and 
responsibilities. 

(c)  Agreements  may  be  made  on  either 
a  one-time  basis  or  a  continuing  basis. 
The  submission  of  a  MIPR  by  a  requiring 
activity  and  its  acceptance  by  the 
contracting  activity  of  another 
Department,  even  though  based  on  oral 
communication,  shall  establish  a  one- 
time agreement.  Delegated  acquisition 
responsibilities  of  a  continuing  nature 
shall  be  considered  for  coordinated 
acquisition  assignment.  However,  all 
agreements  of  a  continuing  nature  shall 
be  formalized,  implemented,  and 
distributed  among  the  activities 
concerned  even  though  not  considered 
suitable  for  coordinated  acquisition 
assignment. 

Sutipart  206.71— Commodity 
Assignmefits 

208.7100    Assignment  authority. 

The  commodity  assignments  set  forth 
below  have  been  made  by  the  Deputy 
Assistant  Secretary  of  Defense 
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(Logistics)  to  the  Military  Departments. 
Also  included  are  assignments  to  the 
General  Services  Administration  made 
by  the  Deputy  Under  Secretary  of 
Defense  for  Acquisition  Management  in 
accordance  with  DoD/GSA  Agreements. 
The  letter  "P"  appearing  after  an  FSC 
Code  indicates  a  partial  FSC 
assignment.  There  may  be  specific  items 
within  any  of  the  assignments  which 
have  been  designated  for  DoD 
Integrated  Materiel  Management  to 
other  than  the  coordinated  acquisition 
assignee.  Such  items  will  be  purchased 
by  the  DoD  Integrated  Materiel 
Manager. 

208.7100-1     Exclusions— Military 
Department  assignments  (Except  DLA). 

General  exclusions  to  applicability  of 
commodity  assignments  made  to  a 
Military  Department  (except  Defense 
Logistics  Agency)  are: 

(a)  Emergency  acquisitions,  as 
determined  by  the  Requiring 
Department; 

(b)  Acquisitions  not  in  excess  of 
$2,500  per  line  item: 

(c)  Acquisitions  of  items  authorized 
for  local  purchase:  pursuant  to  mutual 
agreement  between  the  assignee  and  the 
other  users: 

(d)  Items  in  a  research  and 
development  stage:  and 

(e)  Item  subject  to  rapid  design 
changes,  or  to  continuous  redesign  or 
modiHcation  during  the  production  or 
operational  use  phases  which 
necessitate  continual  contact  between 
industry  and  technical  personnel  of  the 
requiring  ser\'ice  to  insure  that  the  item 
acquired  is  exactly  that  which  is 
required. 

208.7100-2     Exclusions— DUk  and  GSA 
assignments. 

(a)  Optional  Exclusions.  With  respect 
to  commodity  assignments  made  to  the 
Defense  Logistics  Agency  or  the  General 
Services  Administration,  the  following 
categories  of  service-managed  items 
within  an  assigned  class  may  be 
purchased  by  the  Departments  of  the 
Army.  Navy,  or  Air  Force  at  their  option: 

(1)  Items  in  a  research  and 
development  stage — This  exception 
permits  the  Military  Departments  to 
contract  for  research  and  development 
requirements,  including  quantities  for 
testing  purposes  and  items  undergoing 
in-service  evaluation  (not  yet  in  actual 
production,  but  beyond  prototype).  The 
term  "research  and  development"  as 
used  herein  relates  only  to  acquisitions 
described  in  FAR  Part  35.  Generally,  this 
exception  can  be  used  only  when  the 
acquisition  is  covered  by  research  and 
development  fnnds:  and 


(2)  Items  peculiar  to  Nuclear      - 
Ordnance  Materiel,  because  of  design 
characteristics  or  because  of  test- 
inspection  requirements  which  are 
controlled  by  the  Department  of  Energy 
(DOE)  or  by  the  DoD  to  insure  reliability 
of  nuclear  weapons. 

(i)  This  exception  applies  to  all  items 
designed  for  and  peculiar  to  nuclear 
ordnance  regardless  of  Agency  control, 
or  to  any  item  which  requires  test  or 
inspection  conducted  or  controlled  by 
DOE  or  DoD.  The  Defense  Nuclear 
Agency  will  have  DoD  procurement 
responsibility  for  all  items  assigned  for 
integrated  management  in  accordance 
with  DoD  Directive  5105.31. 

(ii)  This  exception  does  not  cover 
items  used  for  both  nuclear  ordnance 
and  other  purposes  if  S'jch  items  are  not 
subject  to  the  special  testing  procedures. 

(3)  Items  to  be  acquired  under  the 
authority  of  10  U.S.C.  2304(c)(6)  and 
FAR  6.302-6.  acquisitions  when 
disclosure  of  the  agency's  needs  would 
compromise  the  national  security  unless 
the  agency  is  permitted  to  limit  the 
number  of  sources  from  which  it  solicits 
bids  or  proposals: 

(4)  Items  to  be  acquired  under  the 
authority  of  10  U.S.C.  2304(c)(1)  and 
FAR  6.302-1  (a)(1)  and  (b)(2).  follow-on 
contracts  for  the  continued  development 
or  production  of  a  major  system  or 
highly  speciahzed  equipment  including 
major  components  thereof: 

(5)  Items  which  are  directly  related  to 
a  weapon/defense/space  system  and 
which  are  design-controlled  by.  and 
acquired  from  either  the  system 
manufacturer  or  a  manufacturer  of  a 
major  subsystem  thereof; 

(i)  This  exception  is  intended  to  cover 
a  specific  and  relatively  small  portion  of 
"weapon/defense/space  system" 
related  items.  An  exempted  item  must 
meet  two  conditions.  First,  it  must  be 
directly  related  to  the  weapon  system. 
Secondly,  it  must  be  both  design 
controlled  and  acquired  from  the  system 
or  major  subsystem  contractor. 

(ii)  The  exception  is  intended,  for 
example,  to  permit  a  Service  to  contract 
for  an  item  which  it  acquires  from  an 
airframe  manufacturer  (as  sole  source), 
provided  the  airframe  manufacturer  is 
responsible  for  the  design  of  the  item.  It 
would  likewise  pertain  to  a  component 
of  a  Government-furnished  engine  to  be 
installed  in  the  airframe,  if  the  Service 
acquires  the  component  from  the  engine 
manufacturer  and  the  engine 
manufacturer  has  design  cognizance  of 
the  item. 

(iii)  The  exception  is  not  intended  to 
cover  the  broad  category  of  weapons 
related  items  but  only  that  portion 
which  is  both  acquired  from  and  design 


controlled  by  the  system  or  major 
subsystem  contractor. 

(6)  Items  subject  to  rapid  design 
changes  or  to  continuous  redesign  or 
modification  during  the  production  and/ 
or  operational  use  phases  which 
necessitate  continual  contact  between 
industry  and  technical  personnel  of  the 
Requiring  Department  to  insure  that  the 
item  acquired  is  exactly  what  is 
required. 

(i)  This  exception  permits  the  Military 
Departments  to  contract  for  items  of 
highly  unstable  design.  Its  use  must  be 
predicated  on  a  determination  that  it  is 
clearly  impractical,  both  from  a 
technical  and  contracting  viewpoint,  to 
refer  the  acquisition  to  DLA  or  GSA. 
Thus,  the  possibility  of  a  number  of 
design  changes  occurring  during  the 
course  of  the  contract  is  not  in  itself 
sufficient  evidence  for  retention  of  the 
acquisition.  Neither  is  the  fact  that  an 
acquisition  would  possibly  qualify  for 
placement  as  a  negotiated  contract. 
Conversely,  an  acquisition  for  an  item 
covered  by  a  reasonably  firm 
specification  which  can  be  placed  under 
the  sealed  bid  procedure  is  prima  facte 
evidence  that  the  use  of  the  exception  is 
not  valid. 

(ii)  This  exception  also  applies  to 
items  requiring  compatibility  testing  as  a 
contract  requirement,  provided  that  such 
testing  requires  continual  contact 
between  Industry  and  technical 
personnel  of  the  Requiring  Department. 

(7)  Containers  acquired  only  with 
items  for  which  they  are  designed;  and 

(8)  Emergency^quisitions.  as 
determined  by  the  Requiring 
Department: 

(i)  This  exception  permits  the  Services 
to  make  emergency  acquisitions  (valued 
at  over  $2,500)  in  the  context  of 
208.7003-4  when  the  exigencies  of  the 
situation  will  not  permit  the  delay 
incident  to  following  the  normal 
channels  of  coordinated  acquisition. 

(ii)  As  a  general  rule,  this  exception 
should  cover  items  only  when  they  are 
readily  available  from  commercial 
inventories  or  in  current  production.  If 
should  not  be  used  with  extended 
production  leadtime. 

(iii)  Unless  the  item  is  immediately 
available  from  a  commercial  source, 
emergency  acquisitions  should  be 
coordinated  with  the  cognizant  DLA 
Center  or  GSA  Support  Region  by 
telephone  or  other  rapid  communication 
prior  to  proceeding  with  the  local 
acquisition.  This  will  serve  the  interests 
of  the  Requiring  Department  for  the 
following  reasons: 

(A)  The  need  may  be  satisfied 
immediately  by  diversion  from  b  curreBt 
DLA  or  GSA  contract; .  *-^  -    .   .^.        ' 
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(B)  The  Center  or  the  GSA  Support 
Region  may  arrange  to  satisfy  the 
requirement  from  other  Military 
Department  stocks  or  DLA/GSA  stocks 
recently  delivered  under  a  DLA  or  GSA 
contract;  and 

(C)  The  Center  or  GSA  Support 
Region  may  be  able  to  modify  an 
existing  DLA  or  GSA  contract  and 
obtain  the  material  faster  than  the 
Requiring  Department  could  by  a 
unilateral  acquisition. 

(9)  Acquisitions  of  military  service- 
managed  or  noncataloged  items  not  in 
excess  of  $2,500  per  line  item — This 
exception  permits  the  Military 
Departments  to  acquire  a  line  item 
which  does  not  exceed  a  value  of  $2,500. 
It  does  not  apply  to  a  line  item  valued  at 
$2,500  or  under  which  is  included  in  a 
Federal  Supply  Schedule  mandatory  for 
use  by  DoD  activities;  and 

(10)  Nuncatalog  items  in  the  nature  of 
a  one-time  buy  and  not  contemplated  as 
an  item  in  the  supply  system: 

(i)  This  exception  is  intended  to 
permit  the  Military  Departments  to 
contract  for  a  nonrecurring  requirement 
for  a  noncataloged  item.  "Not 
contemplated  as  an  item  in  the  supply 
system"  as  a  practical  matter  means 
that  the  item  is  not  in  the  supply  system 
nor  is  such  anticipated.  This  exception 
could  cover  a  part  or  component  for  a 
prototype  and  such  part  or  component 
may  be  stock  numbered  at  a  later  date. 

(ii)  This  exception  may  not  be  used  to 
cover  acquisitions  of  recurring 
requirements  for  an  item  based  solely  on 
the  fact  that  the  item  is  not  stock 
numbered  nor  may  it  be  used  to  acquire 
items  which  have  only  slightly  different 
characteristics  from  previously 
cataloged  items. 

(b)  Defense  Logistics  Agency  and 
General  Services  Administration 
responsibility  to  acquire  excluded  items 
upon  request.  Items  other  than  nuclear 
ordnance  materiel  which  may  be 
acquired  by  the  other  Military 
Departments  at  their  option  under  (a) 
above  shall  be  acquired  by  DLA  or  GSA 
at  the  requests  of  the  Military 
Departments. 

(c)  Exclusions  to  Defense  Logistics 
Agency  or  General  Services 
Administration  assignments  by 
agreement.  The  Military  Departments 
shall  process  to  the  appropriate  DLA 
Center  or  GSA  Support  Region  for 
acquisition  those  service-managed  items 
which  do  not  meet  the  exception  criteria 
set  forth  in  (a)  above,  unless  by  mutual 
agreement  between  the  cognizant 
Military  Service  Inventory  Manager  and 
the  DLA  Center  concerned,  or  the  GSA 
Support  Region,  the  item  is  determined 
to  be  most  satisfactorily  acquired  on  a 
Military  Service  basis;  The  Military 


Departments  shall  insure  that 
subsequent  acquisitions  of  items 
previously  classified  as  exceptions 
under  (a)  above  do  in  fact  continue  to 
meet  the  exception  criteria  at  the  time  of 
the  subsequent  acquisition.  Otherwise, 
such  acquisitions  shall  be  forwarded  to 
DLA  or  GSA  for  purchase. 

(d)  Exclusions  for  local  purchase  of 
integrated  materiel  managed  items. 
Requiring  Departments  may  purchase  at 
their  option  any  DLA  or  GSA  centrally 
managed,  commercially  available  item 
provided: 

(1)  In  the  case  of  an  emergency 
requirement,  such  as  a  work  stoppage, 
the  contract  action  is  limited  to 
immediate-use  quantity,  or 

(2)  In  the  case  of  routine  requirements, 
the  total  line  item  value  does  not  exceed 
$10.00  and  local  purchase  is  determined 
to  be  the  most  economical  method  of 
supply. 

208.7101    Department  of  the  Army. 

Federal  Supply  Class  Code  and  Commodity 

FSC  ("P"  after  the  FSC  number  indicates  a 
partial  FSC  assignment) 
Electronic  Equipment. 
Each  Department  is  assigned  procurement 
responsibility  for  those  items  which  the 
Department  either  designed  or  for  which 
it  sponsored  development.  See  FSC  5821 
under  Navy  listings  for  assignment  of 
certain  commercially  developed  radio 
sets  (i.e..  developed  without  the  use  of 
government  funds). 

1005  P*     Guns,  through  30mm. 
This  partial  FSC  assignment  applies  to 
guns,  through  30mm.  and  parts  and 
equipment  therefor,  as  listed  in 
Department  of  Army  Supply  Manuals/ 
Catalogs.  It  does  not  apply  to  naval 
ordnance  type  guns:  MK  11  and  MK  12, 
20mm  gun:  and  aircraft  gun  mounts. 

1010  P*     Guns,  over  30mm.  up  to  75mm 
This  partial  FSC  assignment  applies  to 
guns,  over  30mm  and  up  to  75mm.  and 
parts  and  equipment  therefor,  as  listed  in 
Department  of  the  Army  Supply 
Manuals/Catalogs.  It  does  not  apply  to 
naval  ordnance  type  guns  and  aircraft 
gun  mounts. 

1015  P*     Guns.  75mm  through  125mm. 
This  partial  FSC  assignment  applies  to 
guns.  75mm  through  125mm.  and  parts 
and  equipment  therefor,  as  listed  in 
Department  of  Army  Supply  Manuals/ 
Catalogs.  It  does  not  apply  to  naval 
ordnance  type  guns. 

1020  P*     Guns  over  125mm  through  150mm 

1025  P*     Guns  over  ISOmm  through  ZOOmm 

1030  P*     Guns  over  200mm  through  300mm 

1035  P*     Guns  over  300mm 
These  partial  FSC  assignments  apply  to 
guns,  over  125mm.  and  parts  and 
equipment  therefor,  as  lialed  in 
Department  of  Army  Supply  Manuals/ 
Catalogs.  They  do  not  apply  to  naval 
ordnance  type  guns. 

1040    Chemical  Weapons  and  Equipment 

1055  P*    Launchers,  Rocket  and  Pyrotechnic. 


This  partial  FSC  assignment  applies  to 
launchers,  rocket  and  pyro  echnic.  as 
listed  in  Department  of  Army  Supply 
Manuals/Catalogs.  It  does  not  apply  to 
naval  ordnance  type  and  airborne  type, 
with  the  exception  of  2.75  inch  Rocket 
launchers  which  are  included  in  this 
partial  FSC  assignment  to  the 
Department  of  the  Army. 
1090  P    Assemblies  Interchangeable 
Between  Weapons  in  Two  or  More 
Classes 

This  partial  FSC  assignment  applies  to  the 
following  items: 

National  Stock  Number  Nomenclature 

1090-563-7232    Staff  Section.  Class 

1090-699-0633     Staff  Section 

1090-796-8760     Power  Supply 

1090-885-8451     Wrench  Corrector 

1090-986-9707    Reticle  Assembly 

1095  P*     Miscellaneous  Weapons 
This  partial  FSC  assignment  applies  to 
miscellaneous  weapons,  and  parts  and 
equipment  therefor,  as  listed  in 
Department  of  Army  Supply  Manuals/ 
Catalogs.  It  does  not  apply  to  naval 
ordnance  type;  line  throwing  guns  (which 
are  umier  DoD  Coordinated  Procurement 
assignment  to  the  Department  of  the 
Navy):  and  aircraft  type  miscellaneous 
weapons. 

1210  P*     Fire  Control  Directors 

1220  P*     Fire  Control  Computing  Sights  and 
Devices 

1230  P*     Fire  ConUt)l  Systems.  Complete 

1240  P*     Optical  Sighting  and  Ranging 
Equipment 

1250  P'     Fire  Control  Stabilizing 
Mechanisms 

1260  P'     Fire  Control  Designating  and 
Indicating  Equipment 

1265  P*     Fire  Control  Transmitting  and 
Receiving  Equipment.  Except  Airborne 

1285  P*     Fire  Control  Radar  Equipment. 
Except  Airborne 

1290  P*     Miscellaneous  Fire  Control 

Equipment.  The  above  nine  partial  FSC 
assignments  apply  to  Hre  control 
equipment,  as  listed  in  Department  of  the 
Army  Supply  Manuals/Catalogs.  They 
do  not  apply  to  naval  ordnance  type  and 
aircraft  type. 

1305  P*     Ammunition,  through  30mm 
This  partial  FSC  assignment  applies  to 
ammunition  through  30mm  as  listed  in 
Department  of  Army  Supply  Manuals  / 
Catalogs.  It  does  not  apply  to  naval 
ordnance  type  and  ammunition  for  the 
MK  11  and  MK  12.  20mm  gun. 

1310  P*     Ammunition,  over  30mm  up  to 
75mm. 
This  partial  FSC  assignment  applies  to 
ammunition,  over  30mm  up  to  75mm,  at 
listed  in  Department  of  Army  Supply 
Manuals/Catalogs.  It  does  not  apply  to 
naval  ordnance  type  and  to  40mm 
ammunition  (which  is  under  DoD 
procurement  assignment  to  the  Navy.) 
The  Army  is  responsible  for  the 
procurement  of  fillers  and  the  loading, 
assembling  and  packing  of  toxiculogical. 
incapacitating  riot  control,  smoke  and 
incendiary  munitions. 

1315  P'    Ammunition,  75mm  through  125mm. 
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This  pMrtidl  ir'SC  asai;;iu>M!nt  applies  lo 
ammunition.  7Smm  rhrou|^  12Situn.  as 
listed  in  Department  »{  Army  Supply 
Maruials/Catakigs.  ll  docs  Dot  apply  to 
naval  ordnance  type.  The  Army  is 
ntspunsible  for  th«  procurement  of  fillers 
.:  and  the  luadtng.  asseniMing  and  packing 
'  -of  loxicological.  incapucilulinj(  riot 

control,  smoke  and  incendiary  munitions. 
1320  P*     Ammunition,  over  125mm. 
This  paiiial  FSC  assignment  applies  to 
ammunition  over  125mm.  as  listed  in 
Department  of  Army  Supply  Manuals/ 
Catalogs.  It  does  not  apply  to  naval 
ordnance  type.  The  Army  is  responsible 
for  the  procurement  of  fillers  and  the 
loading,  assembling  and  packing  of 
toxicological,  incapacitating  riot  control, 
smoke  and  incendiary  munitions. 
1325  P*     Bombs. 
This  partial  FSC  assignment  applies  to 
Bombs  as  listed  in  Department  of  Army 
Supply  Manuals/Catalogs.  It  does  not 
apply  to  Navy  assigned  Bombs  as  shown 
in  list  of  assignments  to  the  Navy; 
however,  the  Department  of  the  Army  is 
responsible  for  the  procurement  of  fillers 
and  the  loading,  assembling  and  packing 
of  toxicological,  incapacitating  riot 
control,  smoke  and  incendiary  munitions, 
and  for  other  loading,  assembling  and 
packing  in  excess  of  Navy  owned 
capacity. 
1330    Grenades. 

1340  P*     Rockets  and  Rocket  Ammunition. 
This  partial  FSC  assignment  applies  to: 
aemm  Rocket.  HEAT.  M~2. 
2.75"  Rocket  FFAR.  Service  and  Practice. 
Heads  MK5  and  Mods  (HF.AT). 
HE.  Ml  51 

HE.  XM229  (17  lb  Warhead) 
HE  XM157  (Spotting  Red) 
HE.  XM158  (Spotting  Yellow) 
MK61  Practice  (5  lb  Slug) 
XM230  Practice  (10  lb) 
Motors  MK4  and  Mods  (High  Performance 
Aircraft). 

MK40  and  Mods  (Low  Performance 
Aircraft) 
3.5  In.  Rocket  Heal.  M35. 
Practice.  Mse 
Smoke.  WP.  M30 
4.5  In.  Motor.  Drill.  M24. 
HE.  M32. 
Practice.  M33. 
Incendiary  and  toxicological  rockets,  as 

listed  in  Army  Supply  Bulletins. 
It  does  not  apply  lo  Navy  assigned  rockets 
as  shown  in  list  of  assignments  to  the 
Navy.  However,  the  Department  of  the 
Army  is  responsible  for  procurement'of 
filler  and  for  filling  of  all  smoke  and 
toxicological  rockets. 
1345     Land  Mines. 
1385    Military  Chemical  Agents. 
1370  P    Pyrotechnics. 
This  partial  FSC  assignment  does  not  apply 
to  shipboard  and  aircraft  pyrotechnics. 
1375  P    Demolition  Materials. 
This  partial  FSC  assignment  is  applicable 
to  Blasting  Agents  and  supplies  such  as: 
Bangalore  torpedo 
Blocks,  demolition 

Caps,  blasting,  electric  and  nonelectric 
Charge,  cratering 
Charge,  shaped  and  demolition 


Chests,  demolition  platoon  and  squitd 
Cord  dutonHting 

Demolition  equipment  sets,  with 
ancfUary  items 

Detonators,  all  types 

Dynamite 

Firing  Devices 

Fuse,  safety 

Kit.  demolition 

Lighter,  fuse 

Machine.  bla.sting 

Primer,  percussion  cap 
It  does  not  apply  to  Navy  underwater 

demolition  requirements. 
1376  P    Bulk  Explosives. 
This  partial  FSC  assignment  is  applicable 

lo  solid  propellants  and  explosives  such 

as: 

Ammonium  Picrale  (Explosive  D)  JAN- 

A-166A 

Trinitrotoluene  (TNT)  MIL-T-248A 

Tetryl  JAN-T-339 

Panldcrylhrite  Tetranitrate  (PETN)  JAN- 
P-387 

RDX 

Compositicui  B 

Composition  B-3 

Pentolite.  SO 

Composition  C-3 

Composition  A-3 

Composition  A-4 

Nitroguanidine  (Picrate) 
It  does  not  apply  to  production  capacity  for 

any  of  the  above  listed  explosives  at  the 

U.S.  Naval  Propellant  Plant.  Indian  Head. 

Maryland. 
1.177  P    Cartridge  and  Propellant  Actuated 

Devices  and  Components. 
This  partial  FSC  assignment  is  applicable 

lo  the  following  devices: 
(Reserved  pending  Services  agreement  as 

to  items  which  shall  be  included  in  this 

assignment.) 
1380    Military  Biological  Agents. 
1390  P*     Fuzes  and  Primers. 
This  partial  FSC  assignment  applies  to 

Fuzes  and  Primers  for  Army  Assigned 

Ammunition. 
It  does  not  apply  lo  naval  ordnance  type, 

which  is  under  DoD  procurement 

assignment  to  the  Department  of  the 

Navy:  and  guided  missile  fuzes. 
2210    Locomotives. 
2220    Rail  Cars. 
2240    Locomotive  and  Rail  Car  Accessories 

and  Components. 
2250    Track  Materials.  Railroad. 
2310  P     Passenger  Motor  Vehicles. 
2320  P    Trucks  and  Truck  Tractors. 
The  above  two  partial  Federal  Supply 

Class  Assignments  apply  to  tactical 

vehicles:  trucks  over  laooo  pounds  Gross 

Vehicle  Weight  (GVW);  and  the 

following  types  of  vehicles: 

Bus.  convertible  to  ambulance; 

Truck.  4x4,  convertible  to  ambulance: 

Truck.  4x4.  dump.  9.000  GVW.  with  cut- 
down  cab. 
These  assignments  do  not  apply  lo  tracked 

landing  vehicles  which  are  not  under 

DoD  Coordinated  Procurement 

assignment,  and  airpori  crash  rescue    " ' 

vehicles,  which  are  under  DoD 

Coordinated  Procurement  assignment  lo 

the  Depariment  of  the  Air  Force.  With 

the  exception  of  the  types  enumerated 


above,  these  assignments  do  not  apply  lo 
commercial  passenger  carrying  vehicles 
and  trucks  up  lo  10.000  pounds  GVW. 
which  are  assigned  for  DoD  Coordinated 
Procurement  lo  the  General  Services 

Administration. 
23;K)P    Trailers. 
This  partial  FSC  assignment  does  not  apply 

to  two  wheel  lubrication  (railers,  two 

wheel  steam  cleaning  trailers,  and  Iroop 

transporter  semitrailers  which  are  not 

under  DoD  Coordinated  Procurement 

assignment,  and  airport  crash  rescue 

trailer  units  which  are  under  DoD 

Coordinated  Procurement  assignment  lo 

the  Department  of  the  Air  Force. 
2340  P    Motorcycles,  Motor  Scooters,  and 

Bicycles. 
This  partial  FSC  assignment  does  nol  apply 

tu  bicycles  and  tricycles. 
2350    Tanks  and  Self-propelled  Weapons. 
2430    Tractors.  Track  Laying.  High  Speed. 
2510  P*  •     Vehicular  Cab.  Body,  and  Frame 

Structural  Components. 
ZX20  P"  *     Vehicular  Power  Transmission 

Components. 
2530  P*  *     Vehicular  Brake.  Steering.  Axle. 

Wheel,  and  Track  Components. 
2540  P"  *     Vehicular  Furniture  and 

Accessories. 
2590  P' '     Miscellaneous  Vehicular 

Components. 
2610    Tires  and  Tubes.  Pneumatic,  except 

Aircraft. 
2630    Tires,  solid  and  cushion. 
2640    Tire  Rebuilding  and  Tire  and  Tube 

Repair  Materials. 
2805  P*  *     Gasoline  Reciprocating  Engines, 

Except  Aircraft;  and  Components. 
2910  P"     Engine  Fuel  System  Components. 

Nonnircraft. 
2S20  P' '     Engine  Electrical  System 

Components.  Nonaircraft. 
2930  P* "     Engine  Cooling  System 

Components.  Nonaircraft. 
2940  P"     Engine  Air  and  Oil  Filters. 

Strainers  and  Cleaners.  Nonaircraft. 
2990  P*  *     Miscellaneous  Engine  Accessories, 

Nonaircraft. 
4210  P    Fire  Fighting  Equipment. 
This  pariial  FSC  assignment  applies  only  to 

equipment  developed  by  or  under  the 

sponsorship  of  the  Department  of  the 

Army. 
42.30  P    Decontaminating  and  Impregnating 

Equipment. 
This  partial  FSC  assignment  applies  only  lo 

items  peculiar  to  chemical  warfare. 
4240  P    Safety  and  Rescue  Equipment. 
This  partial  FSC  assignment  applies  only  to 

military  respiratory  protective  equipment 

for  chemical  warfare. 
5805  P    Telephone  and  Telegraph  Equipment 
This  partial  FSC  assignment  applies  only  lo 

military  (wire)  equipment,  field  type. 
5815  P    Teletype  and  Facsimile  Equipment. 
This  partial  FSC  assignment  applies  only  to 

military  (wire)  equipment,  field  type. 
5820  P    Radio  and  Television 

Communication  Equipment,  except 

Airborne. 
This  partial,  FSC  assignment  applies  to 

non-tactical,  off-the-shelf,  commercially 

available  radio  and  television  equipment 

and  supplies  used  by  the  Armed  Forces 
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Radio  and  Television  Stations  including 
equipment  and  supplies  used  by  the 
Armed  Forces  for  closed  TV  circuit 
educational,  and  training  programs. 

5830  P    Intercommunication  and  Public 
Address  Systems:  Except  Airborne 
This  partial  FSC  assignment  applies  only  to 
military  (wire)  equipment,  field  type. 

6135  P    Batteries,  Primary. 
This  partial  FSC  assignment  applies  lo  MIL 
type,  dry  cell  batteries,  only. 

6625  P    Electrical  and  Electronic  Properties 
Measuring  and  Testing  Instruments. 
This  pariial  FSC  assignment  applies  only  to 
instruments  for  testing  military  (wire) 
equipment,  field  type. 

6645  P    Time  Measuring  Instruments. 
This  pariial  FSC  assignment  applies  to  the 
following  watches;  aircraft  instrument 
panel  clocks:  cases  and  spare  parts 
therefor: 

Master  navigation  watches:  pocket 
watches;  stop  watches;  second  setting 
wrist  watches:  wrist  watches:  athletic 
timers;  aircraft  clocks;  aircraft  panel 
clocks:  mechanical  aircraft  clocks: 
navigation  watch  cases:  pocket  watch 
cases:  watch  holders:  watch  case 
assemblies  and  watch  movements. 

6660  P    Meteorological  Instruments  and 
Apparatus. 
Each  Department  is  assigned  procurement 
responsibility  for  those  systems, 
instruments  and  end  items  in  FSC  6660 
for  which  the  Depariment  either  designed 
or  for  which  it  sponsored  development. 
For  purposes  of  this  assignment,  the 
developing  Department  is  the  depariment 
which  awarded  the  developmental 
contract,  notwithstanding  that  other 
Departments  may  have  provided  funds 
for  the  development. 

6665  P    Hazard-Detecting  Instruments  and 
Apparatus. 
This  partial  FSC  assignment  applies  only  to 
items  peculiar  to  chemical  warfare. 

6695  P    Combination  and  Miscellaneous 
instruments. 
This  partial  FSC  assignment  applies  to 
jewel  bearings  only. 

6820  P     Dyes. 
This  partial  FSC  assignment  applies  only  to 
items  peculiar  to  chemical  warfare. 

6910  P    Training  Aids. 
This  partial  FSC  assignment  applies  only  to 
items  peculiar  to  Army  assignments 
under  weapons,  fire  control  equipment, 
ammunition  and  explosives  and  chemical 
and  biological  warfare. 

6920  P    Armdmont  Training  Devices. 
This  partial  FSC  assignment  applies  to 
armament  training  devices  as  listed  in 
DA  Catalogs  SC  6910.  ML/IL  and  SC  6920 
ML/IL.  It  docs  not  apply  to  clay  pigeons 
in  DA  catalogs  SC  6010.  ML/IL  and  SC 
6920  ML/IL  It  does  not  apply  lo  clay 
pigeons. 

6940  P    Communication  Training  Devices. 
This  partial  FSC  assignment  applies  only  lo 
code  training  sets,  code  practice 
equipment,  and  other  telephone  and 
telegraph  training  devices. 

8130  P    Reels  and  Spools. 
This  partial  FSC  assignment  applies  only  to 
reels  and  spools  for  military  (wire) 
equipment,  field  type. 


8140  P    Ammunition  Boxes.  Packages,  and 
Special  Containers. 
This  partial  FSC  assignment  applies  only  to 
boxes,  packages  and  containers  pecuHar 
lo  Army  assignments  under 
ammunitions,  explosives,  and  chemical 
and  biological  warfare  as  listed  in  DA 
Catalog  SC  8140  IL  and  SC  8140  ML. 
'For  purposes  of  procurement.  Naval 
Ordnance  comprises  all  arms,  armor,  and 
armament  for  the  Depariment  of  the  Navy 
and  includes  all  offensive  and  defensive 
weapons,  together  with  their  components, 
controlling  devices  and  ammunition  used  in 
executing  the  Navy's  mission  in  National 
Defense  (except  small  arms  and  those  items 
of  aviation  ordnance  procured  from  the 
Army). 

"These  partial  FSC  assignments  apply 
only  to  repair  parts  peculiar  to  combat  and 
tactical  vehicles.  In  addition,  the  assignment 
in  FSC-2805  applies  lo  military  standard 
engines  1.5  HP  through  20  HP  and  paris 
peculiar  therefor.  Balance  of  these  Federal 
Supply  Classes  are  assigned  to  the  Defense 
Logistics  Agency  (Defense  Construction 
Supply  Center). 

208.7 1 02    Departiiwnt  of  ttw  Navy. 

Federal  Supply  Class  Code  and  Commodity 

FSC  ("F"  after  the  FSC  number  indicates  a 
pariial  FSC  assignment.) 

Electronic  Equipment. 

Each  Department  is  assigned  procurement 
responsibility  for  those  items  which  the 
Depariment  either  designed  or  for  which 
it  sponsored  development.  See  FSC  5821 
for  assignment  of  certain  commercially 
developed  radio  sets  lo  the  Depariment 
of  the  Navy  (i.e.,  developed  without  the 
use  of  government  funds.) 
1095  P    Miscellaneous  Weapons 

This  partial  FSC  assignment  applies  lo  line 
throwing  guns  only. 
1310  P    Ammunition,  over  30mm  up  to  75mm. 

This  pariial  FSC  assignment  applies  only  to 
reels  and  spools  for  military 
1325  P    Bombs. 

This  pariial  FSC  assignment  applies  lo 
armor-piercing:  depth  bombs;  externally 
suspended  low  drag  bombs;  and 
components  and  practice  bombs  therefor, 
as  listed  in  Ord  Pamphlets,  and  the  MK 
43,  Target  Detecting  Device.  With  respect 
lo  this  assignment  the  Department  of  the 
Army  is  responsible  for  the  procurement 
of  fillers  and  the  loading,  assembling  and 
packing  of  toxicological,  incapacitating 
riot  control-smoke  and  incendiary 
munitions  and  for  other  loading, 
assembling  and  packing  in  excess  of 
Navy-owned  capacity. 
1340  P    Rockets  and  Rocket  Ammunition. 

Tliis  pariial  FSC  assignment  applies  to: 

Fuze.  Rocket,  V.T..  MK93-0 

2.25  In.  Rocket  SCAR.  Practice 
Heads  MK3  and  Mods 
Motors  MK15  and  Mods 
MK16  and  Mods 

5  In.  Rocket  HVAR.  service  and  practice 
Heads  MK2  and  Mods  (common)  MK6  and 

Mods  (GP) 
MK4  and  Mods  (smoke)  MK25  and  Mods 

(ATAR) 
Motors  MKlO  and  Mods 


5  In.  Rocket  FFAR  service  and  practice 
Heads  MK24  and  Mods  (General  Purposes) 

MK32  and  Mods  (Shaped  Charged) 

MK26  and  Mods  (Ilium) 

Motor  MK16  and  Mods 
With  respect  lo  this  assignment  the 

Depariment  of  the  Army  is  respionsible 

for  procurement  of  filler  and  for  filling  of 

all  smoke  and  toxicological  rockets. 
1390  P    Fuzes  and  Primers. 
This  partial  FSC  assignment  applies  lo 

fuzes  and  primers  for  Navy  assigned 

ammunition. 
1550  P    Drones. 
This  pariial  FSC  assignment  applies  only  to 

Drone.  Model  BQM34E. 
1905  P    Combat  Ships  and  Landing  Vessels. 
This  pariial  FSC  assignment  applies  to 

landing  vessels  only. 
1910  P    Transport  Vessels,  Passenger  and 

Troop. 
This  partial  FSC  assignment  applies  to 

ferryboats  only. 
1920    Fishing  Vessels. 
1925    Special  Service  Vessels. 
1930    Barges  and  Lighters.  Cargo 
1935  P    Barges  and  Lighters.  Special  Purpose. 
This  partial  FSC  assignment  does  not  apply 

to  Derricks,  Pile  Drivers,  Rock  Cullers, 

Concrete  Mixing  Plants,  Mechanical 

Bank  Grader  Barges,  Other  Bank 

Revetment  Barges:  and  Barge  Power 

Plants. 
1940    Small  Craft. 

1945  P    Pontoons  and  Floating  Docks. 
This  partial  FSC  assignment  applies  only  lo 

Naval  Facilities  Engineering  Command 

Type  Pontoons. 
1950    Floating  Dry  docks. 
1990  P    Miscellaneous  Vessels. 
This  partial  FSC  assignment  applies  to 

commercial  sailing  vessels  only. 
2010    Ship  and  Boat  Propulsion  Components. 
2020    Rigging  and  Rigging  Gear. 
2030    Deck  Machinery. 
2040    Marine  Hardware  and  Hull  Items. 
2060    Commercial  Fishing  Equipment. 
2090    Miscellaneous  Ship  and  Marine 

Equipment. 
2820  P    Steam  Engines,  Reciprocating,  and 

Components. 
This  partial  FSC  assignment  applies  to 

Marine  Main  Propulsion  Steam  Engines 

only. 
2825  P    Steam  Turbines  and  Components. 
This  pariial  FSC  assignment  applies  to 

Marine  Steam  Turbines  only. 
4210  P    Fire  Fighting  Equipment. 
This  pariial  FSC  assignment  applies  only  lo 

fire  fighting  equipment  developed  by  or 

under  the  sponsorship  of  the  Department 

of  Navy. 
4410  P    Industrial  Boilers. 
This  pariial  FSC  assignment  applies  only  to 

Boilers  for  use  aboard  those  ships 

assigned  to  the  Navy  for  coordinated 

procurement. 
4420  P    Heat  Exchangers  and  Steam 

Condensers. 
This  partial  FSC  assignment  applies  only  to 

Heat  Exchangers  for  use  aboard  those 

ships  assigned  lo  the  Navy  for 

coordinated  procurement. 
4925  P    Ammunition  Maintenance  and 

Repair  Shop  Specialized  Equipment. 
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This  partial  {■'SC  assignment  applies  lo  sets, 
kits  and  outfits  of  loots  and  equipment 
for  explosive  ordnance  as  deHned  in 
pertinent  Military  Service  regulations 
and  documents. 
5821  P    Radio  and  Talevisiun 

Communicatioa  Equipment.  Airborne. 
This  partial  F'SC  assignment  applies  to  the 
following  commercially  developed  radio 
sets.  (The  term  "commercially 
developed"  means  that  no  government 
funds  were  provided  for  development 
purposes.)  HF-lOl.  102.  103. 104.  105, 106. 
107,  108.  109.  111.  113:  ARC-94.  102. 105. 
110.  112. 119.  120;  MRC-95.  108;  VC-102, 
104. 105.  106,  109,  110:  and  components  of 
the  foregomg  including  (he  490T  antenna 
coupler. 
6125  P    Converters.  Electrical.  Rotating. 
This  partial  f'SC  assignment  applies  only  to 
Motor-Ceneralor  Seta  for  use  aboard 
ships  assigned  to  the  Navy  for 
coordinated  procurement. 
6320  P    Shipboard  Alarm  and  Signal  System. 
This  partial  F'SC  assignment  applies  only  to 
Alarm  Systems:  Fire  Alarm  Systems; 
Indicating  Systems:  Telegraph  Systems 
(Signal  and  Signaling)  (Less  Electronic 
Type)  for  u.se  aboard  ships  assigned  to 
the  Navy  for  coordinatr^d  procurement. 
66as  P    Navigational  Instruments. 
This  partial  FSC  assignment  applies  only  to 
lifeboat  and  raft  compasses:  aircraft 
sextants;  Hand  Leads  (Soundings);  I*ad 
Reels;  Sounding  Machines  and  Pefonis 
Stands  for  use  aboard  ships  assigned  to 
the  Navy  for  coordinated  procurement. 
864.S  P    Time  Measuring  Instruments. 
This  partial  FSC  assignment  applies  to  the 
following  instruments,  cases  and  spare 
parts  therefor 
Chronometers  including  gimbal.  padded  and 

make  break  circuit. 
Clocks.  Alarm:  boat;  deck:  direct  reading: 
electrical:  floor  interval  timer  marine: 
mechanical:  master  control:  master 
program; 

master  regulating;  mechanical  message 
center. 

nurses;  program;  shelf;  stop:  wall: 
watchman's. 
Counters,  time  period. 
Meters:  engine  running  time:  hour  recording: 

and  electrical  time  totalizing. 
Timers;  bombing:  engine  hours;  sequential; 
stop;  and  program. 
Program  control  instrument. 
Case.s;  chronometer,  including  gimhal  and 
padded:  chronometer  carrying:  makebreak 
circuit  chronometer. 
Cans:  chronometer  shipping  and  storage. 
Clock  keys:  clock  movements:  clock 
motors. 
6650  P    Optical  Insmimenl. 
This  partial  .FSC  assignment  applies  only  to 
Stands,  Telescope,  for  use  aboard  ships 
assigned  to  the  Navy  for  coordinated 
procurement. 
6660  P    Meteorological  Instruments  and 
Apparatus. 
Each  Department  is  assigned  procurement 
responsibility  for  those  systems, 
instruments  and  end  items  in  FSC  6660 
for  which  the  Department  either  designed 
of  for  which  it  sponsored  development 
For  purposes  of  this  assignment,  the 


developing  Department  is  the  department 
which  awarded  the  developmental 
contract,  notwithstanding  that  other 
Departments  may  have  provided  funds 
for  the  development. 

6665  P    Hazard-Detecting  Instruments  and 
Apparatus. 
This  partial  FSC  assignment  applies  only  lo 
Hazard  Determining  Safety  Devices,  for 
use  aboard  ships  assigned  to  the  Navy 
for  coordinated  procurement. 

8140  P    Ammunition  Boxes,  Packages,  and 
Special  Containers. 
This  partial  FSC  Assignment  applies  only 
lo  boxes,  packages  and  containers  for 
40mm  ammunition. 

208.7103    Department  of  the  Air  Force. 

Federal  Supply  Class  Co(ie  and  Commodity 

FSC  ("P"  after  the  FSC  number  indicates  a 
partial  FSC  assignment.) 
Electronic  Equipment. 
Each  Department  is  assigned  procurement 
responsibility  for  those  items  which  the 
Department  either  designed  or  for  which 
it  sponsored  development.  See  FSC  5821 
under  Navy  listing  for  assignment  of 
certain  commercially  developed  radio 
sets  [i.e..  developed  without  the  use  of 
government  funds). 
IS.'iOP    Drones. 
This  partial  assignment  applies  only  to  Ihe 
following  model  drones:  Model  147; 
Model  154;  BQM  34A  and  MQM  34D. 
2.120  P    Trucks  and  Truck  Tractors. 
This  partial  FSC  assignment  applies  only  lo 
Airport  Crash  Rescue  Vehicles. 
2330  P    Trailers, 
This  partial  FSC  assignment  applies  only  lo 
Airport  Crash  Rescue  Trailer  Units. 
4210  P    Fire  Fighting  F.quipmenl. 
This  partial  FSC  assignment  applies  only  lo 
fire  fighting  equipment  developed  by  or 
under  the  sponsorship  of  the  tjepartmenl 
of  the  Air  Force. 
6660  P    Meteorological  Instruments  and 
Apparatus. 
F.ach  Department  is  assigned  procurement 
resfmnsibility  for  those  systems, 
instruments  and  end  items  in  FSC  6660 
for  which  the  Department  either  designed 
or  for  which  it  sponsored  development. 
For  purposes  of  the  assignment  the 
developing  Department  is  the 
Department  which  awarded  the 
developmental  contract,  notwithstanding 
thai  other  Departments  may  have 
provided  funds  for  the  development. 
6710  P"     Cameras.  Motion  Picture. 
This  partial  FSC  assignment  does  not  apply 
to  Submarine  Periscope  and  Underwater 
Cameras. 
6720  P*     Cameras.  Still  Picture. 
This  partial  FSC  assignment  does  not  apply 
to  Submarine  Periscope  and  Underwater 
Cameras. 
6730  P*     Photographic  Projection  Equipment. 
This  partial  FSC  assignment  does  not  apply 
lo  35mm  Theater  Projectors. 
6740  *     Photographic  Developing  and 

Finishing  Equipment. 
6760  ■     Photographic  Equipment  and 

Accessories. 
6780  •     Photographic  Sets.  Kits,  and  Outfits. 
■820  P    iJve  Vnimals  Nat  Raised  For  Fbod. 


This  partial  FSC  assignment  applies  only  to 
Ihe  following  types  of  working  dogs: 
scout,  sentry,  patrol,  mine/tunnel, 
tracker,  deteclor-narcolic/conlraband. 
sledge,  bloodhound,  water  dog  and 
patrol/detector. 
'This  partial  FSC  assignment  does  not 
apply  lo  Photographic  Equipment  controlled 
by  the  Congressional  Joint  Committee  on 
Printing,  and  Micro-Film  F,quipmenl  and 
Supplies. 


208.7 1 04    Defense  Logietice  Agency. ' 

Federal  Siail^ 
Classed 

DIA 

Center' 

FSC  r'P"  alter  Ihe  FSC  number  <ndKales  a 

2230 

1  Right  of  Way 

Conslrucmn  ana 
Maintenance 
Equlpmeni,  Ralroaa 

OCSC 

2410 

SpMMt 

DCSC 

2420 

Tractor*.  Wti«e4ed.. 

OCSC 

2S10P> 

VeNcular  Cae.  Body,  and 
Frame.  Structurat 

OCSC 

2SaOP' 

Vehicular  Power 
Transrwssion 

OCSC 

2530  P' 

Vefticular  Brake.  Sleermg. 
Ade.  WhMl  anrt  Traoti 

DCSC 

2540  P' 

Vehcuiar  Fumilure  and 
Acoeaaorta& 

DCSC 

2S90P' 

lay  maoiii  Vetvoular 
Components 

DCSC 

2805P' 

Gasoline  Reoprocalmg 
Alrcnftand 

tx:sc 

2815 

Oeeel  En^nea  and 

Components. 

ncsc. 

2895 

MisnNwsou*  Eflgkws 
•nd  OMMpansms. 

DCSC 

29tOP' 

Engine  FiMl  SyMwD 

Nonarerafl 

OCSC 

2920  P> 

Engine  Beckical  System 
Nonaircrafl 

DCSC 

2M0P» 

Engine  Cooling  System 
Components, 

OORC 

2940P' 

Engine  Air  and  04  Filiert. 
Strainers  and  Oeariers. 
Mtjftaircratt. 

DCSC 

2M0P> 

MhoaHanaou*  Engine 
Accesaonee. 

Nonaircratl 

OCSC 

3020 

Gears.  Pulleys.  Sprockets 
and  Transmission 
Cnain 

OCSC 

3030 

Balsng.  Orwe  Belt*,  Fan 
Belts,  and  Accessonea. 

DCSC 

304* 

TisnawlMleii 
Egylpmsnl 

OCSC 

3110 

Boanng*.  Anti«rViinn 
Ltnmoivited 

DISC 

3120 

eeartngs.  Plain 
Unmounted 

DISC 

3130 

Beanngs.  Mounted 

DISC 

3210 

Mw^Hnery 

OOSC 

3220 

WtoOdiKWtdng  Macrxnas 

DGSC 

3230 

Tools  and  Anachmenis 
fcy  »«tooOi«ykjng 

Machinery 

DGSC 

340«P« 

Sam  and  Fang 

Mactimes 

DGSC 

340eP* 

Uadwng  Centers  «id 
Way-Twie  Macliine*. 

DGSC 

3410  P« 

Etodrical  and  UttasoniB 
Eroaion  MacNnaa. 

DGSC 

3411  P« 

B»ing  MaOwiet 

DGSC 

34I2P* 

Bro«:hing  Machlnaa 

DGSC 

3413P» 

DGSC 

? I I   »»_.J_»_ 


J 
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Federal  Supply 
Class  Code 

CpMvntuNy 

niA 

Center' 

3414  P* 

Gear  Cutting  and 
Fmnhmg  Machine*. 

DGSC 

3415P* 

Gnndng  Machmot  _ 

DGSC 

3416P' 

Laltw* - 

DGSC 

3417  P» 

Milkng  Machines, 

DGSC 

3418P» 

Planers  and  Shapers 

DGSC 

3419P' 

Miscetlaneous  Machme 
Tools. 

DGSC 

3422  P« 

RoMng  MINs  and  Drawing 
Machine*. 

DGSC 

3424  P« 

Metal  Heat  Treating 
Equlpmeni 

DGSC 

3426  P« 

EquipiTient. 

DGSC 

3431 

Electnc  Arc  WeMng 
Equipment 

DGSC 

3432  P* 

Electnc  Resistance 
WeWmg  Equipment. 

DGSC 

3433  P  • 

Gas  Wekkng.  Heat 
Cutting  a  Metakzing 

DGSC 

3436  P" 

Welding  Positioners  and 
Manipulators. 

DGSC 

3438  P" 

MisoeHaneou*  WeMmg 
Equpment 

DGSC 

3439P' 

Mocalanaous  WeMng. 
SoUeiingand  Brazing 
SupplMand 

Accessories 

DGSC 

3441  P* 

Bandkigand  Forming 
Mactwes 

DGSC 

3442  P* 

Hydraulic  and  PneumatK 
Presses.  Power  Onvea 

DG-SC 

3443P* 

Mechanical  Presse*. 
Power  Onvea 

DGSC 

3444  P* 

DGSC 

3445  P« 

PurK:hing  and  Shearing 
Machines 

DGSC 

3446P' 

Forging  Machmery  and 

DGSC 

3447  P« 

Wire  and  Metal  Ribbon 

DGSC 

3448  P* 

CXjSC 

3449  P* 

Misc  Fier/vidary  Metal 
Forming  arx)  Cultmg 
Machines 

DGSC 

3460  P* 

Machms  Tools.  Portable 

DGSC 

P455P' 

Cutting  Toot*  )or  Machine 
Toots 

DGSC 

3456  P« 

Cutting  and  Fomwig 
Tools  tor  Secondary 
Metal  Working 

Machines. 

DGSC 

3460P' 

MachmaTod 
Accessories 

DGSC 

3461  P» 

Accessories  lor 
Secondary 

USiiMioniNig 

11.  1   lllll  ■!! 

MBcrwiery. 

DGSC 

3465P" 

Production  Jigs.  Fixtures 
and  Templates. 

DGSC 

3470  P« 

Machine  Shop  Sets.  KKs, 
andOutMs. 

DGSC 

3510 

Laundry  and  [>y  Qeanng 
Equ«iment 

DGSC 

3520 

Shoe  Repartig 
Equ«>menl 

.      DGSC 

xao 

mdusmal  Sewmg 
Machine  a  Mobite 
Teirtilo  Repair  Shops. 

DGSC 

3610 

DGSC 

3611  P* 

kidustnal  Marking 
Machirtes 

DGSC 

3620P* 

Rubber  and  Plastics 
Working  Machmery. 

DGSC 

363SP' 

Crystal  and  Glass 
Industnes  Machmery. 

DGSC 

36S0P' 

Chemlc^a 
Pharmaceutical 

MMNnaty. 

DGSC 

3655 

GasGanaratrng  and 
Olspensmg  Systems. 
Fixed  or  MoMe. 

DGSC 

3660P* 

mdustnal  Soe  Reduction 

Machinery 

DGSC 

3680P* 

Foundry  Machmery. 
Related  Equlpmeni  and 

Supplies.. 

DGSC 

Federal  Supply 
OassCode 

COfftfTtodSfy 

nA 
Center' 

3685  P" 

Speoakzed  Metal 
Container 
Manufaclunng 

Equipment. 

DGSC 

3693  P« 

Industnal  Assembly 
Machine*. 

DGSC 

3694P« 

Clean  Work  Station*. 
Conkolled  Environment 
a  Related  Equpment 

DCSC 

3695 

Miscellaneous  Special 
Industry  Machinery. 

DGSC 

3710 

Soil  Preparatnn 
Equipment 

DCSC 

3720 

OCSC 

3740 

Pest  Disease,  and  Frost 

DCSC 

3770 

Saddlery,  Harness,  Wh«)s 
and  Related  Animal 
Fumshmgs. 

DCSC 

3805 

Earth  Moving  and 
Excavating  Equipment. 

ncsc 

3810 

Cranes  and  Crane- 
Shovels. 

DCSC 

3815 

Crane  and  Crane-Shovel 

DCSC 

3820 

Earth  Bonng.  and 
Related  Equipment 

DCSC 

3825 

Road  Cleanng  and 
Oearang  Equipment 

ncsr 

3830 

Tnjck  and  Tractor 
Attachments. 

ncsc 

3835 

Petroleum  Production  and 

DCSC 

3895 

Miscellaneous 
Construction  Equipment 

DCSC 

3910 

Conveyors _ 

DCSC 

3920 

Equipment  Nonsell- 
Propalled 

DGSC 

3930 

Warehouse  Trucks  and 
Tractors,  Sen-Propelled. 

DCSC 

3940 

Blocks.  Tackle.  Riggmg. 
andSkngs. 

DISC 

3950 

Winches.  Hosts.  Crar>es. 
andOemcks. 

DCSC 

3990 

Miscellaneou*  liilaterials 
Handkng  Equipment 

DGSC 

4010 

Cham  and  Wire  Rope 

DISC 

4020 

Fiber  Rope.  Cordage  and 
Twme 

DtSC 

4030 

Fitting*  tor  Rope,  Cable 
and  Cham. 

OtSC 

4110 

RefrigerBtion  Equipment 

DGSC 

4120 

Air  Conditioning 
Equipment 

DGSC 

4130 

Refrigeration  and  Air 
CondMioning 
ComponerYts. 

DGSC 

4140 

Fans.  Air  Circulalors.  and 
Bkwer  Equipment. 

DG,sr 

4210  P  • 

DCSC 

4220 

Marine  Litesavmg  and 
Dmng  Equipment 

ncsr 

4310 

Compressors  and 

Vacuum  Pumps 

DCSC 

4320 

Power  and  Hand  Pumps . ... 

DCSC 

4330 

Centnfugais.  Separators. 
and  Pressure  and 
Vacuum  Fitters. 

ncsr 

4440 

Driers,  Dehydrators,  and 
Anhy<tators 

DCSC 

4450 

Industnal  Fan  and  Bkjwar 
Equipment 

DCSC 

4460 

Air  Punfcatnn  Equipment,. 

DCSC 

4510 

Accessories. 

OCSC 

4520 

Space  Heating  Equlpmeni 
and  Domestic  Water 

Healers. 

ncsc 

4530 

Fuel  Burning  Equlpmeni 
Units. 

DCSC 

4540 

Miieelaneous  PhmUng. 
Heating  and  Sanltaton 
Equpment 

DCSC 

4610 

Water  Punlicatkxi 
Equipment 

DCSC 

4620 

Water  DisStation 
Equipment  Mwina  and 
mdustnal. 

DCSC 

4630 

Sewage  Treatnient 
Equipmant 

DCSC 

Federal  Supply 
CtaasCode 

CommodHy 

nA 

Center* 

4710 

Pipe  «xl  Tube _ 

DCSC 

4720 

Hose  and  Tubmg. 
ri69cibte. 

DCSC 

4730 

Hose.  Pve  and  Tube. 

ncsc 

4810 

Valves.  Powered 

DCSC 

4820 

Valve*.  Nonpowered 

DCSC 

4930 

Lubrication  and  Fuel 

DCSC 

5280 

Sets.  Kits,  and  OulMs  o( 
Measuring  Tools. 

DGSC 

5305 

Soww 

DISC 

5306 

Bolt* _.     .      „ 

DtSC 

5307 

Studs 

DtSC 

5310 

Nuts  «id  Washers.—       -. 

DISC 

6315 

NaUs.  Keys  and  Pins 

DISC 

5320 

RnotS 

DISC 

5325 

Faslenmg  Devices 

DISC 

5.T30 

Packing  and  Gasket 
Materials. 

DISC 

5335 

Metal  Screening 

DISC 

5340 

DISC 

5355 

Knobs  and  Pointers 

DISC 

5360 

Co4.  Flat  and  W»e 
Sphngs 

DISC 

5365 

Rngs,  Shims  and 
Spacers. 

DISC 

5410 

Prefabocated  »id 
Portable  Butdmgs. 

ncsc 

6420 

Bridges.  Fixed  and 
Floalmg. 

DCSC 

6430 

Storage  Tanks _ 

DCSC 

5440 

ScatloMng  Equipmsnl 
and  Concrete  Form*. 

DCSC 

5445 

Pretabncatad  Tower 
Structures. 

ncsc 

5450 

Miscellaneoua 

^^  f^  na.iMaaam^ 

rTviaoncaiea 
Structures. 

ncsc 

5510 

Limiber  and  Related 
Baaic  Wood  Malarial*. 

DCSC 

5520 

IMwoili _ 

DCSC 

5530 

Plywood  and  Vanaar 

DCSC 

5660 

Fencmg.  Fences  arxj 
Gates. 

DCSC 

5680P 

Miscelanaous 
ConslrucSon  Materials. 

TNs  pwtial  FSC 
assignment  appkes 
only  to  airplane  landing 
mat  (Also,  see 
lootnole  1  at  end  of  list 
relative  lo  purchase  ol 
OSA  managed  Hems  m 
GSA  assigned  classes.). 

OCSC 

5905 

Resistors _ 

DESC 

5910 

DESC 

5915 

Fillers  and  Networks. 

DESC 

S920 

Fuses  arx)  Lightnmg 
Arrestors.- 

DESC 

5925 

Circuit  Breakers. _ 

DESC 

5930 

Switches 

DESC 

5935 

Connector*.  Electrical _. 

DESC 

5940 

Lugs,  Termruls.  and 
Termmals  Stnps. 

OGSC 

5945 

Relays,  Contractors,  and 
Solenokls. 

DESC 

5950 

Co#«  and  Translormers . 

DESC 

5955 

Piezoetectnc  Crystals 

DESC 

5960 

Electron  Tubes  end 

DESC 

6961 

Semlconduclor  Devices 
arxl  Associated 
Hardwwe. 

DESC 

5962 

Microelecironic  droit 
Devices. 

DESC 

5965 

Headsets.  Handsets, 
Microphones  and 

Speakers. 

DESC 

6970 

Electrical  msulators  and 
Insulating  Malenals. 

DGSC 

5975 

Supplies. 

OGSC 

6977 

Electrical  Contact 

DGSC 

Bnjshesand 

Electrodes 

5965 

Antennas.  Waveguides, 
and  Related  Equipment 

DESC 

5990 

Synchros  and  Resolvers .... 

DESC 

5995 

Cable.  Com  and  Wie 

Assembkes: 

Commurtieation 

Equipment 

DGSC 

Federal  Remster   /  Vnl    M     NIri    oar   I  Tnao/^nu    War 
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6MS 

•no 


6»»6P* 


•ta» 


3t46 

etw 


6?l« 


GB^onoditif 


and  ElscliONC 

ComponantB. 

Motori.  Electncal... 

Elacihcat  Centxit 


•290 


QenaralocB  and 

Ganaralor  Sela, 

Elac»cal 
TianstonnBrs.  OsdAulion 

aM  Pdow  SlaUon. 
Wn  and  Cabl»  EtKtrical. 
Macaftandoua  Elecmc 

PonMr  and  Oatntwtion 


OLA 


•ndoor  and  OuHoor 
Etackic  UyMMiy 


MNoHar  Ughla 
and  rnk«M. 
Electnc  Pertabta  wid 


Equomam 
EiecMcLanipa 


•604« 
SSO«< 
•610* 
•516  • 

•520* 


•sao* 

•&32 


••75 


•730 
••10* 


TIM 

7310 


73M 


Ml* 


Oniqt.  Biolootoala.  and 

OWoal  Raaganti. 
MadteaiBd  Coanaacs  and 


Madteal  and  Swvcai 
vwlnMwnts,  EQi4pnian4 
and  SuppSaa. 

Oaniat  makwnania. 


Supatak 
X-Rar  Eqylpnien«  and 

Suppaaa  Madh:al. 

Dental  and  VMannar|f 
Hospnal  Fun<Nijra, 

Equpmant.  UMnsis 

and  Supofe*. 
Hottut  trO  Surgical 

OMMn^and  TaaMe 

Spacial  Purpow  Items. 
OptKjana'  tnatrumant^ 


AMdtoil  Sacs.  Kfts.  and 

OuNMa. 
Chanacal  Anatrw 

wawwtianft 


Taatmg  Equpmeni. 
I  ihf M  ali,ii  y  Equfiment 

and  Supplies 
GeopTiyacal  and 


flcalaa  and  Balances 
Oranin)^  Suneyng  and 
Mapping  (nstrunienls. 
Uqud  and  Gas  Flow. 


Meaawing  Inaftwiama. 

PNUDgratiHn.  Si^plaa 

Chemicals _ 

Oyaa 

Gasec  Coniprnaaad  and 

Liquefied. 
PaslConlnil  Agents  and 


Miicaltanaoua  Chemcal 

SpeciettMS. 
Houaanau  FSrtoshingB.   . 
Food  Cooking.  Bi^ong 

and  Saneig  Eqii«>men( 
Mcnen  Equ^ameni  and 


Sets.  Kitaand^OuMH* 
Food  Prapafaaen  and 
Serving. 

Booka  and  PampMata.-. 

Sheet  and  Bos*  Muaio.. 


DESC 


OGSC 
CXiSC 


DGSC 


CX^SC 


DISC 
OGSC 


DGSC 

OGSC 
OGSC 

OGSC 
OGSC 

OGSC 

DGSC 

DPSC 

OPSC 

DPSC 

OPSC 

DPSC 

OPSC 

OPSC 

DPSC 

DPSC 

OPSC 
OGSC 
DGSC 
OPSC 
OGSC 


DGSC 
OGSC 


OGSC 


OGSC 
DFSCA 
DGSC 
OGSC 
DGSC 

DGSC 

OFSCt 
OGSC 
OPSC 
OGSC 

DGSC 

DGSC 


OGSC 
DGSC 


OmtCOdB 

Commodfr 

CM 
OMar* 

7890 

Mi!H»laneous  Pnmed 
Msner 

DGSC 

81  to 

Druma  and  Cans. 

OGSC 

8120 

Conmafcaal  and  lndus»ial 
QasCyandars. 

OGSC 

8t» 

BoMaaandivs 

OGSC 

8306 

TexWe  FMvics J 

FSC  8305  doea  nol 

DPSC 

melijda  laaneialed  dolh 

(apair  ol  kghler  awn  air 

anvatopea. 

8310 

Yam  and  Tlwead _. 

OPSC 

8315 

Notnna  and  Appwal 
Frndkiga. 

FSC  8315  doea  not 

OPSC 

mdude  ooeted  dotti 

lapeyeed  eadusweiy  m 

me  rapae  ol  aghtar 

than  an  enwalupaa. 

Kee 

B32S 
•330 
8335 

8340 
•345 

•405 
•410 
8415 


B420 

8425 

8430 
•435 
•440 

•445 

•450 
•455 


•470 
•475 


•905' 
•810  > 
••15  > 
•020> 


•OSS* 
•040* 


•945' 
•860* 

•955* 

aaao' 

•970' 

8975  > 
91 10 

9130 

9140 
9150 

9100 
9320 
•330 
9340 
9i3S» 


I  Fur 

I  "■' 
Shoe  FmAngs  and  Soling 

I      Matenala. 

Tenis  and  Taipaullna. 

Flags  and  Perwnla 

Outaneear.  Men's 

Ouianiear.  Womant. 

CkMNng.  Special  Purpose 
FSC  9415  ndudea  a* 
submarine  dolhetg 


MgMaiear.  Mens. 


Foohwoar.  Man'a. 


CloltmQ 

Man's. 


CtaOwig  Acceesaones, 
Woman's 
CMdran's  and  wilanls' 
Appanland 


MMdiiat  Equvmam.. 

Armor.  Peraonat 

SpacMndPligM 
Oottsng  and 


OamCbdg 


Meat  Pou»y.  and  Pah .. 
Oainr  Fooda  and  Eg|a_. 


Bakery  and  Cereal 

Produd*. 
Sugat.  Conlec«oneiv  and 


Soi«a  and  BoiMona.... 

Speam  Oielary  Fooda 

and  Food  SpeoaMy 


Food  Oik  and  FMa.. 


Products. 
CoMaa^  TaaL  and  Cocoa 


Food 
Packagaa. 

ToMcco  Prodacia 

Fuels.  Sokd  

Uqud  Prapellanas  aix) 

Fuels.  Petroieum  Base 

F«a»Oas 

OUsandGreaisi 

CuNng.  Lubocatng. 

and  Hydraulic. 
Mrsaaneoua  Wa 

OaaandFala. 
Rubber  Fatiilclad 


Surlacng  MalaMls. 


OPSC 

OPSC 
OPSC 
OPSC 

DPSC 
OPSC 
OPSC 
DPSC 

DPSC 

DPSC 

DPSC 

OPSC 
OPSC 
DPSC 

OPSC 

OPSC 


OPSC 
OPSC 
OPSC 
OPSC 
OPSC 


DPSC 
OPSC 
DPSC 
DPSC 

OPSC 

OPSC 

OPSC 
DPSC 


OPSC 
DPSC 

OPSC 
DPSC 
OPSC 

OPSC 
OFSC 
DFSC 

OFSC 
OFSC 


OFSC 
OGSC 
OGSC 
OOSC 
BG8C 


9390 
9420  P 


9430P 


9510 
9515 
9520 
9525 
9530 
9535 

9540 
9545 

9620P 


9925 


9830 


CoMinmMf 


Miscaaaneous  Fabrcaled 
MonmiXaiac  Materials 

Fibers:  Vegetable;  Anm« 
and  Synthetic 

ThKpam^FSC 


only  to  raw  cotton  ana 
ram  wool 
Miscellaneous  Crude 
Animal  Products. 


This  partial  FSC 
aiiignrtianl  applies 
only  to  crude  hides 

tAfire.  Nonelectncal.  Iron 
and  Steel 

Bars  and  Rods  Iron  and 

Plata.  Sheet,  and  Stnp 

Iron  and  Steel 
Structural  Shapes  kon 

ar>d  Steel 
Wire.  Nonelecincal. 

Nonleiioua  Base  Metal 
Bars  and  ^ods. 

Nomerrous  Base  Metal 
^Ma,  Sheet.  Mnp.  and 

FoU"  NontciioiM  Base 

Metal 
Structurei  Shapes. 

Nomerrous  Base  Melal 
Plate  Sr«et.  Sinp.  FoU 

and  MAra:  Preooua 


OLA 
Otitar* 


Miwfala.  Nahnt  «vi 

Symhekc 
This  partial  FSC 


only  to  crude  petroleum 
and  crude  shale  04 
Ecclesiastical  Equipment. 


Memonals.  Cenietenal 

and  Mortuary 

Equvmenland 

Supplies 
Miscellaneous  Itenta 


oosr 

OPS' 


DPS! 


DiSt: 
OlSf. 
OISI 
DiSc: 

DIS( 
Disc 
DlS( 

DISC 
DISl 

DFSC 


OOSC 


OGSC 


OOSC 


Footnotes  lor  List  *)  206  7104 

'  These  aaavments  do  noi  apply  to  itams  decentralmd 
by  •<•  OLA  Center  Commandsr,  l»..  designated  lor  purchase 
by  each  MMaiy  OapaitmarM.  and  to  those  Hems  n  DLA 
aeaigned  FedatH  Supply  naim.  eihich  may  be  assigned  to 
GSA  lor  tuppty  eianagamenl.  In  addMon.  see  2067100-2 
whch  daseiibea  oondMnna  under  which  a  Mikiary  Servne 
may  iMchaae  Iconfract  tori  MWiaiy  Service  supply  manaqed 
Heme  m  OLA  aasigned  Federal  Siircxy  r  lasses  See  noim  2 
and  3  baloai  tar  lurlhar  axoeotions  penawvng  to  cenan  DLA 
•isignmenia. 

»  OtA  aaaignments  m  FSC  2510.  2520.  2530.  2540.  2590 
2805.  2910.  2920.  2930.  2940  and  2990  do  nol  apply  id 
rapar  parts  peculiar  to  oombal  and  tactx:ai  vehicles,  which 
are  waignoil  lor  cowdlnateU  procurement  to  the  Department 
ol  Ihe  Army  In  addltnn.  Vie  aaaignmenl  n  FSC-?e05  does 
not  apply  to  mtiary  standard  engmaa  IS  HP  through  20  HP 
and  parts  pecukai  thereior.  wtsck  ara  assnned  lor  coordmal 
ed  procurement  to  the  Department  ol  Via  Amiy 

"  This  partial  FSC  assvwnent  in  FSC  42tO  does  not  appV 
to  Fire  Fighting  Equipment  denalopod  by  or  under  ihc 
aponaorship  ol  a  MiMary  Oapanmam  The  procurement  re- 
sponsibikty  lor  such  equpmant  ■  aasigned  to  the  Depart, 
msnt  artsch  developed  or  sponaorad  Us  developmeni 

•  The  Defense  Loqislics  Agarwy  has  procmmeni  respon. 
siiikty  lor  all  the  items  m  Ihe  Cfcaaai  ol  FS  Group  65  In 
adiMon.  OLA  has  procurentant  iaipowi«)lil,  lor  all  aquip^ 
mora  and  suppfees  raiala*  to  mm  mmmetH.  dental,  vetennary 
protaasiona  m  No»»<a»Dap  ••  Claaaaa  where  Ihe  MMary 
medical  sarvicas  have  ttia  sola  or  pnme  interest  m  such 
Items  The  specific  item  coverage  ol  these  Non-Group  65 
Items  a  published  m  the  DOO  Section  of  the  Federal  Suxify 
Catalog  tor  Mednal  Maienal  C3-I  ttirout*!  C3-12  nckjatvs 

»  This  assignment  mckidae  Its  at  and  Comion  items  ksled 

«<  AR  700-23   It  also  indudaa  laaate  aema  lor  ■iiisiiil 

stores  (inckiding  brand  name  itamst. 

•  OLA  CantoK  w  iJenlHaU  at  lo«o«»  DCSC-Oelense 
Conslh»«o»»  Supply  Caraar.  OESC— Oelanse  Electronics 
Supp^  Center  OFSC— Defense  Fuel  Supply  Center  DGSC- 
Oelenae  General  Supply  Center  DISC— Defense  IndualM 
Supply  Center    OPSC-Delenee  Personnel  Suppon  Center. 

'  DFSC  a  reapona*le  lor  pnocuremani  ol  only  petroleum 
bese  Items  n  FSC  6810  »id  FSC  68S0 

•  rh»  partial  assignmeni  app*es  only  to  secondary  items 
not  idsiiklisd  aa  iPt  Sucfi  lacnnJaiy  ilBms  are  laiea  m  ihe 
apptoMa  Fadaral  S<«ply  CalalBg  Management  Osia  Lists  of 
each  raapaOkra  Service 

■  Thia  partal  FSC  aaagnraam  n  FSC  61 15  does  not  aaMy 
to  MiMe  Elackic  Power  Generating  Sourcm  (MPEGS).  TW 
prooiaaraant  dkedion  iespoi«s«i*t»  tor  MEPGS  •  assnned 
toihe  OoO  Project  Manager.  MoMa  Etecmt  Power  byDoO 
Orectkre  4 1 20  11.   DoO  components  dc-sirtnq  to  use  other 
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than  Ihe  DoO  Standard  Family  of  Generator  Sets,  contained 
in  MIL-STD  633,  Shan  process  a  Request  lor  Deviation  w\ 
accordance  with  Jomi  Operating  Procedures.  Afl  700-101 
AFR  400-50.  NAVMATINST  4120  100A.  MOO  11310  8c  and 
DLAR  4120  7.  Subiect  Management  and  Standardaation  ol 
Mob4e  Electric  Power  Generating  Sources,  prior  to  initiating 
procurement 


208.7 1 05  Defense  Nuclear  Agency.  < 

Nuclear  Ordnance 

Federal  Supply  Class  Code  and  Commodity 

1105    Nuclear  Bombs. 

1110    Nuclear  Projectiles. 

1115    Nuclear  Warheads  and  Warhead 

Sections. 
1125    Nuclear  Demolition  Charges. 
1127    Nuclear  Rockets. 
1130    Conversion  Kits,  Nuclear  Ordnance. 
1135    Fuzing  and  Firing  Devices,  Nuclear 

Ordnance. 
1140    Nuclear  Components. 
1145    High  Explosive  Charges,  Propellants, 

and  Detonators:  Nuclear  Ordnance. 
1190    Specialized  Test  and  Handling 

Equipment.  Nuclear  Ordnance. 
1195    Miscellaneous  Nuclear  Ordnance. 

208.7106  General  Services 
Administration.^ 

Federal  Supply  Class  Code  and  Commodity 

FSC  ("P"  after  FSC  number  indicates  partial 
FSC  assignment.) 

23^0  P    Passenger  Motor  Vehicles. 

2320  P    Trucks  and  Truck  Tractors. 
The  above  two  partial  Federal  Supply 
Class  Assignments  apply  to  all 
commercial  passenger  carrying  vehicles 
and  trucks  up  to  10,000  pounds  Gross 
Vehicle  Weight  (GVW)  except  the 
following  types  which  are  assigned  for 
DoD  Coordinated  Procurement  to  the 
Department  of  the  Army. 
Bus.  convertible  to  ambulance. 
Truck  4x4,  convertible  to  ambulance. 
Truck  4x4,  dump.  9,000  pounds  GVW, 

with  cut-down  cab. 
(See  Army  Coordinated  Procurement 
assignments  in  FSC  2310  and  FSC  2320.) 

3540    Wrapping  and  Packaging  Machinery. 

3550    Vending  and  Coin  Operated  Machines. 

3590     Miscellaneous  Service  and  Trade 
Equipment. 

3750    Gardening  Implements  and  Tools. 

5110    Hand  Tools,  Edged.  Nonpowered. 

5120    Hand  Tools,  Nonedged,  Nonpowered. 

5130    Hand  Tools,  Power  Driven. 

5133    Drill  Bits.  (Dounterbores,  and 
Countersinks;  Hand  and  Machine. 


'  In  addition  to  Ihe  above,  assignments  to  DNA 
include  all  items  for  which  DNA  has  integrated 
management  responsibility  in  acroitlance  with  DoD 
Directive  5105.31. 

'  These  CSA  asuignmeols  do  not  apply  to  items 
as  described  under  FSC  7430.  7490.  7510.  7520.  and 
7530.  and  those  items  in  the  GSA  assigned  Federal 
Supply  Classes  which  have  been  retained  for  DLA 
supply  management  as  listed  in  the  applicable 
Federal  Supply  Catalog  Management  Data  Usts.  In 
addition,  see  208.7100-2  which  descrit>es  conditions 
under  which  a  Military  Service  may  purchase 
(contract  for)  Military  Service  Supply  managed 
items  in  GSA  assigned  Federal  Supply  Classes. 

*  This  partial  FSC  assignment  does  not  include 
landing  mats  which  are  assigned  to  the  Defense 
Logistics  Agency. 


5180 
5210 
5345 
5350 
5610 
5620 
5630 
5640 


7110 
7125 
7195 
7220 
7230 
7240 


7340 
7350 
7410 
7420 
7430 


5136    Taps,  Dies  and  Collects:  Hand  and 

Machine. 
5140    Tool  and  Hardware  Boxes. 

Sets,  Kits  and  Outfits  of  Hand  Tools. 
Measuring  Tools,  Craftmen's. 
Disks  and  Stones,  Abrasive. 
Abrasive  Materials. 
Mineral  Construction  Materials,  Bulk. 
Building  Class.  Tile,  Brick  and  Block. 
Pipe  and  Conduit,  Nonmetallic. 
Wallboard,  Building  Paper,  and 
Thermal  Insulation  Materials. 
5650     Roofing  and  Siding  Materials. 
5670    Architectural  and  Related  Metal 

Products. 
5680    P^  Miscellaneous  Construction 

Materials. 
7105    Household  Furniture. 
Office  Furniture. 

Cabinets,  Lockers.  Bins  and  Shelving. 
Miscellaneous  Furniture  and  Fixtures. 
Floor  Coverings. 

Draperies,  Awnings,  and  Shades. 
Household  and  Commercial  Utility 
Containers. 
7290    Miscellaneous  Household  and 

Commercial  Furnishings  and  Appliances. 
7330    Kitchen  Hand  Tools  and  Utensils. 
Cutlery  and  Flatware. 
Tableware. 

Punched  Card  System  Machines. 
Accounting  and  Calculating  Machines. 
Typewriters  and  Office-type 
Composing  Machines. 
This  FSC  assignment  does  not  apply  to 
machines  controlled  by  Ihe 
Congressional  Joint  Committee  on 
Printing. 
7450    Office-type  Sound  Recording  and 

Reproducing  Machines. 
7460    Visible  Record  Equipment. 
7490    Miscellaneous  Office  Machines. 
This  FSC  assignment  does  not  apply  to 
equipment  controlled  by  the 
Congressional  Joint  Committee  on 
Printing. 
7510    Office  Supplies. 
This  FSC  assignment  does  not  apply  to 
Office  Supplies,  including  special  inks, 
when  DoD  requirements  of  such  items 
are  procured  through  Government 
Printing  Office  channels. 
7520    Office  Devices  and  Accessories. 
This  FSC  assignment  does  nol  apply  to 
office  devices  and  accessories  when  DoD 
requirements  of  such  items  are  procured 
through  Government  Printing  Office 
channels. 
7530    Stationery  and  Record  Forms. 
This  FSC  assignment  does  not  apply  to 
Stationery  and  Record  Forms  when  DoD 
requirements  of  such  items  are  procured 
through  Government  Printing  Office 
channels  including  those  items  covered 
by  term  contracts  issued  by  GPO  for 
tabulating  cards  and  marginally  punched 
continuous  forms. 
7710    Musical  Instruments. 
7720    Musical  Instrument  Parts  and 

Accessories. 
7730    Phonographs,  Radios,  and  Television 

Sets:  Home  Type. 
7740    Phonograph  Records. 
7810    Athletic  and  Sporting  Equipment. 
7820    Games.  Toys,  and  Wlieeled  Goods. 


7830    Recreational  and  Gymnastic 

Equipment. 
7910    Floor  Polishers  and  Vacuum  Cleaning 

Equipment. 
7920    Brooms,  Brushes,  Mops  and  Sponges. 
7930    Cleaning  and  Polishing  Compounds 

and  Preparations. 
8010    Paints,  Dopes.  Varnishes,  and  Related 

Products. 
8020    Paint  and  Artists  Brushes. 
8030    Preservative  and  Sealing  Compounds. 
8040    Adhesives. 
8105    Bags  and  Sacks. 
8115    Boxes,  Cartons  and  Crates. 
8135    Packaging  and  Packing  Bulk  Materials'. 
8510    Perfumes,  Toilet  Preparations  and 

Powders. 
8520    Toilet  Soap,  Shaving  Preparations  and 

Dentifrices. 
8530    Personal  Toiletry  Articles. 
8540    Toiletry  Paper  ProducU.  ' 

8710    Forage  and  Feed. 
8720    Fertilizers. 
8730    Seeds  and  Nursery  Slock. 
9310    Paper  and  Paperboard. 
9905    Signs,  Advertising  Displays,  and 

Identifications  Plates. 
9910    Jewelry. 
9915    Collectors'  Items. 
9920    Smokers'  Articles  and  Matches. 

Subpart  208.72— Ac<|uisition  for  NASA 

208.7200  AuthorlTation  and  poNcy. 

(a)  NASA  is  authorized  by  Pub.  L  8S- 
568  to  use  the  acquisition  services, 
personnel,  equipment  and  facilities  of 
the  Departments  with  their  consent, 
with  or  without  reimbursement,  and  on 
a  similar  basis  to  cooperate  with  the 
Departments  in  the  use  of  acquisition 
services,  equipment  and  facilities. 

(b)  The  Department  will  cooperate 
fully  with  NASA  in  making  their 
acquisition  services,  equipment, 
pei^onnel  and  facilities  available  on  the 
basis  of  mutual  agreement. 

(c)  The  Departments  will  not  claim 
reimbursement  for  administrative  costs 
incident  to  acquisitions  for  NASA, 
except  as  may  be  otherwise  agreed  prior 
to  the  time  the  services  are  performed. 

(d)  When  acquiiing  supplies  or 
services  for  NASA  or  performing  field 
service  functions  in  support  of  NASA 
contracts,  the  Department  concerned 
will  use  its  owm  methods,  except  when 
required  by  the  terms  of  the  agreement 
involved. 

(e)  The  Departments  normally  will  use 
their  own  funds  when  acquiring  supplies 
or  services  for  NASA,  or  performing 
services,  and  will  not  cite  NASA  funds 
on  any  Defense  obligation  or  payment 
document. 

208.7201  NASA  purcttasa  request  and 
acceptance. 

(a)  The  NASA-Defense  Purchase 
Request  (NASA  Form  Number  523]  will 
be  used  by  NASA  for  requesting 
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acquisition  of  supplies  or  services,  from 
ail  activities  of  the  Departments. 

(b)  Except  as  provided  in  (d)  below, 
within  30  days  after  receipt  of  a  NASA- 
Defense  Purchase  Request  the 
Department  concerned  will  forward  to 
the  initiatior  of  the  request  a  DD 
Acceptance  of  MIPR  Form.  DD  Form 
448-2.  in  quadruplicate  in  accordance 
with  instructions  contained  in  208.7009. 
Each  DD  Form  448-2  will  show  the 
action  being  taken  or  to  be  taken  to  fill 
the  requirement  and  the  name  and 
complete  address  to  the  Department  of 
Defense  acquisition  activity  for  future 
direct  contact  by  the  initiator. 

(c)  To  the  extent  feasible,  all 
documents  including  acceptances, 
contracts,  correspondence,  shipping 
documents,  work  or  project  orders,  and 
Standard  Form  1080  (Voucher  for 
Transfer  Between  Appropriations  and/ 
or  Funds)  billings  will  reference  the 
NASA-Defense  Purchase  Request 
Number  and  the  item  number  when 
appropriate. 

(d)  Acceptance  by  the  Department  is 
not  required  for  NASA-Defense 
Purchase  Requests  covering  deliveries  of 
common-use  standard  stock  items  which 
the  supplying  department  has  on  hand 
or  on  order  for  prompt  delivery  at 
published  prices. 

Me.7202    Changes  In  esttmated  total 


When  a  Department  determines  thai 
the  estimated  total  price  (Block  9.  NASA 
Form  523)  of  the  items  to  be  acquired  for 
NASA  is  not  sufRcient  to  cover  the 
required  reimbursement,  or  is  in  excess 
of  the  amount  required,  a  request  for  an 
amendment  will  be  forwarded  to  the 
NASA  originating  office.  The  request 
will  indicate  a  specific  dollar  amount, 
rather  than  a  percentage,  and  will 
include  justification  for  any  upward 
adjustment  requested.  Upon  approval  of 
the  request,  an  amendment  to  the 
NASA-Defense  Purchase  Request  will 
be  forwarded  to  the  contracting  activity. 

2087203    inquirlM. 

Inquiries  and  correspondence  will  be 
directed  to  the  NASA  originating  office. 

2G8.7204     Payments. 

Payments  to  the  Departments  for 
supplies  and  services  furnished  or 
acquired  for  NASA  will  be  effected  on 
the  basis  of  Standard  Form  1080  billings 
submitted  to  the  NASA  office 
designated  in  Block  11  of  the  NASA- 
Defense  Purchase  Request,  except 
where  agreements  provide  that 
reimbursement  is  not  required.  Billings 
will  be  supported  in  the  same  manner  as 
billings  between  Departments. 


Subpart  208.73— Miniature  and 
Instrunrient  Ball  Bearings 

20a.7301     DeftnWons. 

"Domestic  manufacture"  means 
miniature  and  instrument  ball  bearings 
manufactured  in  the  United  States  or 
Canada.  When  a  ball  bearing  assembly 
is  involved  all  components  of  the 
bearing  must  also  have  been 
manufactured  in  the  United  Slates  or 
Canada. 

"Miniature  and  instrument  ball 
bearings"  are  all  rolling  contact  ball 
bearings  with  a  basic  outside  diameter 
(exclusive  of  flange  diameters)  of  30 
millimeters  or  less,  irrespective  of 
material,  tolerance,  performance,  or 
quality  characteristics. 

208.7302  PoHcy. 

It  has  been  determined  that  defense 
requirements  for  niiniature  and 
instrument  ball  bearings  must  be 
acquired  from  domestic  manufacturing 
sources  to  the  maximum  extent 
practicable.  Accordingly,  all 
acquisitions  of  miniature  and  instrument 
ball  bearings  and  all  acquisitions  of 
items  containing  miniature  and 
instrument  ball  bearings  shall  include, 
except  as  provided  in  208.7303  below,  a 
requirement  that  such  ball  bearings 
delivered  under  the  contract  be  of 
domestic  manufacture  only. 

208.7303  Procedures. 

(a)  The  clause  set  forth  at  252.208- 
7000,  Required  Sources  for  Miniature 
and  Instrument  Ball  Bearings,  shall  be 
inserted  in  all  contracts  except: 

(1)  When  the  contracting  officer 
knows  that  the  item  being  acquired  does 
not  contain  miniature  or  instrument  ball 
bearings; 

(2)  When  the  urgency  of  the  military 
requirement  necessitates  delivery  of  an 
end  item  containing  other  than 
domestically  manufactured  miniature  or 
instrument  ball  bearings: 

(3)  In  small  purchases  using  small 
purchase  procedures,  other  than  in 
purchase  of  bearings  as  the  end  item; 

(4)  Purchases  of  standard  commercial 
ilems,  other  than — 

(i)  Those  which  are  intended  for  use 
as  components  or  subassemblies  of 
defense  equipments  or  systems  (e.g., 
repair  parts)  or 

(ii)  Purchases  of  bearings  as  the  end 
item;  or 

(5)  Purchases  made  overseas  for 
overseas  use. 

(b)  Subsequent  to  the  award  of  a 
contract  which  includes  the  clause 
required  by  (a)  above,  the  contracting 
officer  may  waive  the  "use"  but  not  the 
acquisition  requirements  of  the  clause. 
Such  waiver  may  be  granted  upon 


submission  of  a  written  request  by  the 
contractor  if  the  contractor  or 
subcontractor  has  on  hand 
subassemblies  or  end  items  containing 
nondomestic  ball  bearings,  and  either 

(1)  The  production  of  such 
subassemblies  or  end  items  in  the 
performance  of  all  or  a  part  of  the 
contract  using  ball  bearings  of  domestic 
manufacture  would  interfere  with 
economical  or  normal  production 
scheduling  of  the  military  product  under 
contract  or  with  production  of  another 
item  (military  or  commercial):  or 

(2)  The  delivery  schedule  under  the 
contract  or  subcontract  is  such  that  use 
of  other  than  domestic  ball  bearings  or 
subassemblies  or  parts  is  necessary. 

The  contracting  officer  should  grant 
waivers  only  to  the  extent  and  for  the 
period  of  time  necessary  to  permit  the 
contractor  to  acquire  and  use  domestic 
bearings. 

Subpart  208.74— Precision 
Components  for  IMechanical  Time 
Devices 

208.7401     Definitions. 

"Domestic  manufacture"  means 
precision  components  for  mechanical 
lime  devices  manufactured  in  the  United 
Stales  or  Canada.  When  a  mechanical 
timing  assembly  is  involved,  all 
components  of  the  assembly  must  also 
have  been  manufactured  in  the  United 
States  or  Canada. 

"Precision  components  for  mechanical 
time  devices"  are  parts  which  closely 
relate  so  that  precise  control  and 
selection  of  working  production 
tolerances  can  be  maintained  to 
accomplish  Ihe  desired  function  and 
reliability.  In  terms  of  accuracy,  such 
precision  components  have  total 
tolerances  under  0.003  inches, 
eccentricities  less  than  0.001  .S  inches, 
and  surface  finishes  better  thdii  64  rm.s. 
Examples  of  such  precision  components 
include:  gears,  pinions,  posts,  and  plates. 
Precision  components  subject  to  the 
provisions  of  this  subpart  are  those 
which  are  included  in  fuzes,  boosters, 
and  aircraft  clocks  in  Ihe  following 
F'ederal  Supply  Classes: 

h'S  C/nxs  and  Dvscription 

i;<05  Ammunition  through  30mm. 

1.110  Ammunition,  over  30mm  up  to  7.5mm 

1315  Ammunition.  75mm  through  12,'imm. 

13Z0  Ammunition  over  IZSmm. 

1325  Bombs. 

1330  Grenades. 

1340  Rixikets  and  Rocket  Ammunition. 

1.145  l.and  Mines. 

1390  Fuzes  and  IVioiers. 

6*M5  Time  Measuring  Instruments  (aircraft 
cloc-ks  only). 
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208.7402  Policy. 

It  has  been  determined  that  defense 
requirements  for  precision  components 
for  mechanical  time  devices  must  be 
acquired  from  domestic  manufacturing 
sources  to  the  maximum  extent 
practicable.  Accordingly,  all 
acquisitions  of  precision  components  for 
mechanical  time  devices  and  all 
acquisitions  of  items  containing 
precision  components  for  mechanical 
time  devices  shall  include,  except  as 
provided  in  208.7403  below,  a 
requirement  that  such  components 
delivered  under  the  contract  be  of 
domestic  manufacture  only. 

208.7403  Prooeduraa. 

(a)  All  acquisitions  of  items  in  the 
Federal  Supply  Classes  listed  above  or 
any  subassembly,  component,  or  part 
thereof  shall  provide  that  precision 
components  for  mechanical  time 
devices,  in  the  quantities  and  of  the  type 
and  sizes  (including  tolerances)  required 
to  produce  the  end  item  being  supplied, 
be  of  domestic  manufacture  and 
incorporated  into  the  items  delivered  by 
the  contractor  and  subcontractor  at 
every  tier.  To  accomplish  this,  the  clause 
set  forth  at  252.208-7001.  Required 
Sources  for  Precision  Comporvents  for 
Mechanical  Time  Devices,  shall  be 
inserted  in  all  contracts  except: 

(1)  When  the  contracting  officer 
knows  that  the  item  being  procured  does 
not  contain  precision  components  for 
mechanical  time  devices: 

(2)  When  the  urgency  of  the  military 
requirement  necessitates  driivery  of  an 
end  item  containing  other  than 
domestieally  manufactured  precision 
components  for  mechanical  time 
devices: 

(3)  In  small  purchases  using  small 
purchase  procedures,  other  than  in 
purchase  of  precision  components  for 
mechanical  time  devices  as  the  end 
item; 

(4)  Purchases  of  standard  commercial 
items,  other  than — 

(i)  Those  which  are  intended  for  use 
as  components  or  subassemblies  of 
defense  equipment  or  systems  (e.g., 
repair  parts);  or 

(ii)  Purchases  of  precision  components 
for  mechanical  time  devices  as  the  end 
item;  or 

(5)  Purchases  made  overseas  for 
overseas  use. 

(b)  Subsequent  to  the  award  of  a 
contract  which  includes  the  clause 
required  by  (a)  above,  the  contracting 
officer  may  waive  the  "use"  but  not  the 
acquisition  requirements  of  the  clause. 
The  contracting  oHicer  should  grant 
waivers  only  to  the  extent  and  for  the 
period  of  time  necessary  to  permit  the 
contractor  to  acquire  and  use  domestic 


components.  Such  waiver  may  be 
granted  upon  submission  of  a  written 
request  by  the  contractor  if  the 
contractor  or  subcontractor  has  on  band 
subassemblies  or  end  items  containing 
nondomestic  precision  components  for 
mechanical  time  devices  and  either 

(1)  The  production  of  such 
subassemblies  or  end  items  in  the 
performance  of  all  or  a  part  of  the 
contract  using  precision  components  for 
mechanical  time  devices  of  domestic 
manufacture  would  interfere  with 
economical  or  normal  production 
scheduling  of  the  military  product  under 
contract  or  with  production  of  another 
item  (military  or  commercial):  or 

(2)  The  deliveryjchedule  under  the 
contract  or  subcontract  is  such  that  use 
of  other  than  domestic  precision 
components  for  mechanical  time  devices 
or  subassemblies  or  parts  is  necessary. 

Subpart  208.7S-High-Purtty  SNicon 

208.7501  Definltiona. 

"Domestic  manufacture"  means b{gb- 
purity  silicon  manufactured  in  the 
United  States  or  Canada.  When  an  item 
or  subassembly  containing  high-puhty 
silicon  is  involved,  ail  such  silicon 
(polycrystal  and  single  crystal) 
incorporated  in  tbe  item  or  subassembly 
must  also  have  been  manufactured  in 
the  United  States  or  Canada. 

"High-purity  silicon**  is  N  or  P  type 
artd  has  a  resistivity  greater  than  3000 
ohm -centimeter. 

208.7502  Policy. 

It  has  been  determined  that  defense 
requirements  for  High-Purity  Silicon 
must  be  acquired  from  qualified 
domestic  manufacturing  sources  to  the 
maximum  extent  practicable. 
Accordingly,  all  acquisitions  of  high- 
purity  silicon  and  all  acquisitions  of 
items  containing  high-purity  silicon  shall 
include,  except  as  provided  in  208.7503 
below,  a  requirement  that  such  high- 
purity  silicon  and  high-purity  silicon 
incorporated  in  items  containing  high- 
purity  silicon  delivered  under  the 
contract  be  of  domestic  manafacture 
only. 

208.7503  Procedures. 

(a)  The  clause  set  forth  at  252.208- 
7002.  Required  Sources  for  High-Purity 
Silicon,  shall  be  inserted  in  all  contracts 
except: 

(1)  When  the  contracting  officer 
knows  that  the  item  being  acquired  does 
not  contain  high-purity  silicon; 

(2)  In  small  purchases  using  small 
purchase  procedures,  other  than  in 
purchase  of  high-purity  silicon  as  the 
end  item; 


(3)  Purchase  of  standard  commercial 
items,  other  than  purchases  of  high- 
purity  silicon  as  the  end  item:  or 

(4)  Purchases  made  overseas  for 
overseas  use. 

(b)  Subsequent  to  the  award  of  a 
contract,  the  contracting  officer  may 
waive  the  requirements  set  forth  at 
252.208-7002,  Required  Sources  for  High- 
Purity  Silicon.  Such  waiver  may  be 
granted  upon  submission  of  a  written 
request  by  the  contractor  if  the 
contractor  or  subcontractor  has  on  hand 
subassemblies  or  end  items  containing 
nondomestic  high-purity  silicon,  and 
either 

(1)  The  production  of  such 
subassemblies  or  end  items  in  the 
performance  of  all  or  a  part  of  the 
contract  using  high-purity  silicon  of 
domestic  manufacture  would  interfere 
with  the  normal  production  scheduling 
of  the  military  product  under  contract  or 
with  production  of  another  item 
(military  or  commercial);  or 

(2)  The  delivery  schedule  under  the 
contract  or  subcontract  is  such  that  use 
of  other  than  domestic  high-purity 
silicon  is  necessary.  The  contracting 
oHicer  should  grant  waivers  only  to  the 
extent  and  for  the  period  of  time 
necessary  to  permit  the  contractor  to 
acquire  anA  use  domestic  high-parity 
silicon. 

SubfMTt  208.7e-High  Cartoon 
Farrochrom*  (HCF) 

208.7601  Definitions. 

"U^  manufacture"  means  high 
carbon  ferrochrome  (HCF) 
manufactured  in  the  United  States, 
regardless  of  the  source  of  the  chrome 
ore.  HCF  means  ferrochromium  alloy 
that  contains  three  percent  or  more 
carbon  and  50  percent  or  more  • 

chromium. 

208.7602  Policy. 

It  has  been  determined  that  defense 
requirements  for  HCF  must  be  acquired 
from  U.S.  manufacturing  sources  (to  the 
maximum  extent  practical).  Accordingly, 
all  acquisitions  of  HCF  and  all 
acquisitions  of  items  containing  HCF 
shall  include,  except  as  provided  in 

208.7603  below,  a  requirement  that  such 
HCF  and  HCF  incorporated  in  items 
delivered  under  the  contract  be  of  U.S. 
manufacture  only. 

208.7803    Procedures. 

(a)  The  clause  set  forth  at  2£tZ.2f»- 
7003.  Required  Sources  of  HCF,  shall  be 
inserted  in  all  contracts  except: 

(1)  When  the  Contracting  Officer 
knows  that  the  item  being  acquir-^  does 
not  contain  HCF; 
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(2)  In  small  purchases  using  small 
purchase  procedures  other  than  in 
purchase  of  HCF  as  the  end  item; 

(3)  Purchase  of  standard  commercial 
end  items,  other  than  purchases  of  HCF 
as  the  end  item,  or  steel  plate,  sheet  or 
ingots  and  the  like  that  incorporate  HCF; 

(4)  Purchases  made  overseas  for 
overseas  use:  or 

(5)  In  cases  where  DoD  has 
memoranda  of  understanding  (MOD)/ 
offset  agreements  with  U.S.  NATO 
Allies  and  nondomestic  HCF  is 
incorporated  in  the  end  item  being 
furnished  in  support  of  defense 
contracts. 

(b)  Subsequent  to  the  award  of  a 
contract,  the  Contracting  Officer  may 
waive  the  requirements  set  forth  at 
252.208-7003,  Required  Sources  for  HCF. 
Such  waiver  may  be  granted  on  a  case- 
by-case  basis  when  adequate  U.S. 
supplies  of  HCF  are  not  available  to 
meet  DoD  needs  on  a  timeiy-basis.  Such 
waivers  will  only  be  granted  to  the 
extent  and  for  the  period  of  time 
necessary  to  permit  the  contractor  to 
acquire  and  use  U.S.  HCF. 

Subpart  208.77— Utilization  of 
Government-Owned  Precious  Metals 

205.7701  Definitions. 

"Defense  Industrial  Supply  Center 
(DISC)"  means  the  Defense  Logistics 
Agency  field  activity  which  is  the 
assigned  Commodity  Integrated  Materiel 
Manager  for  refined  precious  metals  and 
is  responsible  for  the  storage  and  issue 
of  such  materiel. 

"Refined  precious  metal"  means 
recovered  silver,  gold,  platinum, 
palladium,  iridium,  rhodium,  or 
ruthenium  in  bullion,  granulation  or 
sponge  form  which  has  been  purified  to 
at  least  .999  percentage  of  fineness. 

208.7702  Policy. 

(a)  This  section  establishes  uniform 
policy,  guidance,  and  procedures  for 
implementing  requirements  of  the 
Department  of  Defense  Precious  Metals 
Recovery  Program  (PMRP)  concerning 
the  utilization  of  PMRP  recovered 
precious  metals  as  Government- 
furnished  material  (GFM)  in  contracts  as 
provided  in  DoD  Directive  4160.22, 
"Recovery  and  Utilization  of  Precious 
Metals",  December  1, 1976,  and  the 
related  DoD  Instruction  4140.41, 
"Government-Owned  Materiel  Assets 
Utilized  as  Government-Furnished 
Materiel  for  Major  Acquisition 
Programs",  July  28. 1974. 

(b)  It  is  the  policy  of  the  Department 
of  Defense  that  DoD  Components 
participate  in  the  PMRP  to  the  maximum 
extent  and  promote  optimum  economic 
utilization  of  available  Government- 


owned  precious  metals  as  Government- 
furnished  material  in  lieu  of  contractor- 
furnished  precious  metals  in  production 
contracts. 

(c)  In  order  to  realize  more  cost- 
effective  contracting.  DoD-refined 
precious  metal  assets  shall  be  utilized  in 
lieu  of  open  market  contracting  in 
acquisition  programs  for  military- 
designed  or  commercial  material  when 
use  of  Government-furnished  material 
(GFM)  is  the  more  cost-effective  manner 
to  accomplish  the  task,  or  is  otherwise 
in  the  Govemmenfs  best  interest.  The 
DISC  issue  price  of  GFM  precious 
metals  is  normally  significantly  lower 
than  the  commercial  market  price. 

208.7703    Applicable  procedures. 

(a)  To  assure  maximum  utilization  of 
PMRP  recovered  precious  metals  as 
GFM  in  contracts  for  items  which 
require  those  precious  metals  cited  in  (d) 
below  in  their  manufacture,  the 
provision  in  252.208-7004  shall  be 
inserted  in  solicitations  for  items  in  the 
Federal  Supply  Croups  listed  in  (c) 
below  or  any  subassembly,  component, 
or  part  thereof  except:  when  using 
small-purchase  procedures;  when  the 
contracting  officer  has  determined, 
through  the  end  item  inventory  manager, 
in  accordance  with  the  procedures  in 
Chapter  XVII  of  the  Defense  Utilization 
and  Disposal  Manual,  DoD  4160.21-M. 
that  the  required  precious  metals  are  not 
available  from  DISC;  or  when  the 
contracting  officer  knows  that  the 
supplies  being  acquired  do  not  require 
precious  metals  in  their  manufacture. 

(b)  When  an  offeror  advises  of  a 
precious  metals  requirement  in 
accordance  with  252.208-7004,  the 
contracting  officer  shall  have  the  end 
item  inventory  manager  contact  the 
DISC  Precious  Metal  Inventory  Manager 
(M),  in  accordance  with  the  procedures 
in  Chapter  XVII  of  the  Defense 
Utilization  and  Disposal  Manual,  DoD 
4160.21-M.  to  determine  availability  of 
required  precious  metal  assets  and 
current  GFM  unit  prices.  If  the  precious 
metals  are  available  the  contracting 
officer  shall  evaluate  offers  and  award 
the  contract  on  the  basis  of  that  offer 
which  is  in  the  best  interest  of  the 
Government. 

(c)  Federal  Supply  Groups. 
Acquisition  of  items  in  the  following 
Federal  Supply  Groups  are  subject  to 
the  above-prescribed  policy  and 
procedures: 

FS    Croups  and  Description. 

12    Fire  Control  Equipment. 

14  Guided  Missiles. 

15  Aircraft  and  Airframe  Structural 
Components. 

16  Aircraft  Components  and  Accessories. 


17  Aircraft  launching.  Landing.  andCround 
flHndlin^  F.qu(pmenl. 

18  Space  Vehicles. 

20    Ship  and  Marine  Equipment. 

2S    Engines.  Turbines  and  Components. 

29    Engine  Accessories. 

31     Bearings. 

34     Meldlworking  Machinery. 

50    Communicatiuns.  Detection,  and 

Coherent  Radiation  Equipment. 
59    Electrical  and  Electronic  Fquipmrnt 

Components. 
61     Electric  Wire  and  Power  and  Diidribution 

Equipmant. 

65  Medical.  Dental,  and  Veterinary  • 
Equipment  and  Supplies. 

66  Instruments  and  [^boralory  Equipment. 

67  Photographic  Equipment. 

68  Chemicals  and  Chemical  Products. 
84    Clothing,  individual  Equipment,  and 

Insignia. 
95    Melal  Bar,  Sheets,  and  Shapes. 

(d)  Refined  precious  metals.  The 
following  refined  precious  metals  are 
currently  managed  by  DISC: 

Pntcious  Metal  and  National  Slock  Number 
(NSNf 

Silver  Bulfion/Granuies— 966O-0O-10&-9432 
Cold  Bullion/Granules— 966O-0(>-42-7733 
Platinum  Granules— 9660-00-042-7768 
Platinum  Sponge— 966(MK>-1 51 -4050 
Palladium  Granules — 96600-00-042-7765 
Rhodium  Sponge-96600-01 -01 1-2625 
Iridium  Sponge — 9600-01-011-1937 
Ruthenium  Sponge — 9C«K)-01 -039-0313 

Subpart  208.78— Forging  and  Welded 
Shipt>oard  Anchor  Chain  Items  Used 
for  Military  Application  for  Combat  and 
Direct  Combat  Support  Items 

208.7801  Definitions. 
"Domestic  manufacture"  means 

forging  and  welded  shipboard  anchor 
chain  items  manufactured  in  the  United 
States  and  Canada. 

"End  item"  means  a  final  combination 
of  end  products,  component  parts,  and/ 
or  materials  which  is  ready  for  its 
intended  use  per  JCS  Publication  *1 
(DoD  Dictionary  of  Military  and 
Associated  Terms). 

208.7802  Policy. 

It  has  been  determined  that  defense 
requirements  for  the  forging  and  welded 
shipboard  anchor  chain  items  listed  in 
208.7802-1  below  must  be  acquired  from 
domestic  sources  (United  States  and 
Canada)  to  the  maximum  extent 
practical.  Accordingly,  all  acquisitions 
of  these  forging  items  and  all 
acquisitions  of  items  containing  these 
forging  and  welded  shipboard  anchor 
chain  items  shall  include,  except  as 
provided  in  208.7803  below,  a 
requirement  that  such  items  and  forging 
items  incorporated  in  end  items 
delivered  under  the  contract  be  of 
domestic  manufacture  only.  This 
restriction  does  not  include  forgings 
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used  for  commercial  vehicles  (such  as 
commercial  cars  and  trucks)  or  to 
noncombat  support  military  vehicles. 

208.7802- 1     List  of  OoD  forging  and 
welded  shipboard  ancfwr  chain  items  that 
must  t>e  acquired  from  domestic  sources 
(United  States  and  Canada). 

Ship  propulsion  shafts  greater  than  SO  feet  in 

length 
Periscope  tubes 
Ring  forgings  for  bull  gears  greater  than  120 

inches  in  diameter 
Large  caliber,  thick-walled  cannon.  lOSmm 
through  B-inch  forgings  listed  below: 

Preform  forgings 

Gun  tube  forgings 

Muzzle  brake  forgings 

Breach  ring  forgings 

Breach  block  forgings 
60mm  and  81mm  mortar  forgings  listed 
below: 

Bipod  forgings 

Base  plate  forgings 

Body  yoke  forgings 
Small  caliber  weapons  forgings  listed  below: 

Barrel  extensions  / 

Bolts 

Receivers 

Sights/handles,  eta 
Tank  and  automotive  forgings  listed  below: 

Turret  rings 

Road  arms 

Final  drive  gears 

Shafts 

Sprockets 

Track  shoes 

Axle  shafts 

Flywheels 

Connecting  rods 

Crankshafts 

Roadwheels 

Spindles 

Torsion  bars 

Forged  DiLok  Anchor  Chain 

Welded  Shipboard  Anchor  Chain  (smaller 
than  four  (4)  inches  in  diameter) 

208.7803    Procedures. 

(a)  The  clause  set  forth  at  252.208- 
7005.  Required  Sources  for  Forging  and 
Welded  Shiptraard  Anchor  Chain  Items, 
shall  be  inserted  in  all  contracts 
except — 

(1)  When  the  contracting  officer 
knows  that  the  item  being  acquired  does 
not  contain  foiling  items  listed  in 
208.7802-1; 

(2)  When  purchases  are  made 
overseas  for  overseas  use; 

(3)  If  the  quantity  being  acquired  is 
determined  to  be  greater  than  that 
required  to  maintain  the  U.S.  defense 
mobilization  base  (provided  the  quantity 
above  mobilization  base  needs 
constitutes  an  economical  buy  quantity), 
such  greater  quantities  will  not  be 
subject  to  the  U.S.,  Canadian  restriction 
and  shall  be  awarded  competitively  to 
the  maximum  practical  extent.  NATO 
and  other  qualifying  countries  may 
compete  for  the  excess  quantities 


consistent  with  Part  225  of  this 
Supplement. 

(b)  A  Canadian  firm  may  bid  on  and 
supply  any  of  the  restricted  items  if:  (1) 
It  norinally  produces  similar  items  or  it 
is  currently  producing  the  item  in 
support  of  DoD  contracts  (as  prime  or 
subcontractor),  and  (2)  It  agrees  to 
become  (upon  receiving  a  contract/ 
order)  a  planned  producer  under  DoD's 
Industrial  Preparedness  Program  (IPP).  if 
it  is  not  already  a  planned  producer  for 
the  item. 

(c)  Subsequent  to  the  award  of  a 
contract  the  contracting  officer  may 
waive  the  requirements  set  forth  at 
252.208-7005.  Required  Sources  for 
Forging  and  Welded  Shipboard  Anchor 
Chain  Items.  Such  waiver  may  be 
granted  on  a  case-by-case  basis  when 
adequate  domestic  supplies  of  listed 
forging  items  are  not  available  to  meet 
DoD  needs  on  a  timely  basis.  Also,  these 
waivers  will  only  be  granted  to  the 
extent  and  for  the  period  of  time 
necessary  to  permit  tiie  contractor  to 
acquire  and  use  Usted  forging  items  of 
domestic  manufacture. 

PART  209— CONTRACTOR 
QUALIFICATIONS 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000J5.  DoD  FAR  Supplement 
201.301. 

Subpart  209.1— Responsible 
Prospective  Contractors 

209.103  Policy. 

(S-70)  Acquisition  from  Concerns  in 
Qualifying  Countries. 

(1)  Awards  to  concerns  in  qualifying 
countries  are  subject  to  this  subpart  and 
other  sections  of  this  Supplement 
concerning  NATO  participating  country 
sources. 

(2)  A  Canadian  firm  proposed  by  the 
Canadian  Commercial  Corporation 
(CCC)  as  its  subcontractor  generally 
shall  be  accepted  by  the  contracting 
officer  under  the  provisions  of  FAR 
9.104-4  as  the  basis  for  his 
determination  under  FAR  9.103. 

209.104  Standards. 

209.104-3    Application  of  standards. 

(c)  Satisfactory  performance  record. 

(c)(2)  Quality  is  a  significant 
consideration  in  determining 
satisfactory  performance.  Quality 
defects  of  a  critical  or  repetitive  nature 
without  adequate  and  timely  corrective 
action,  including  repair  or  replacement 
of  items,  shall  also  be  presumptive  of 
inability  to  meet  this  requirement  DoD 
components  shall  assure  that  contracts 
are  not  awarded  to  contractors  with  a 
history  of  providing  supplies  or  services 
of  an  unsatisfactory  quality. 


(S-70)  In  cases  where  the  firm 
proposed  by  CCC  is  so  accepted,  pre- 
award  survey  forms  need  not  be 
completed.  When  the  CCC  proposal  is 
not  consistent  with  other  information 
which  may  be  available  to  the 
contracting  officer,  the  contracting 
officer  shall  request  from  CCC  and  any 
other  sources  whatever  additional 
information  or  plant  surveys  the 
contracting  officer  may  deem  necessary 
to  make  the  determination  of 
responsibility  of  sources  proposed  by 
CCC.  Such  additional  data  may  be 
requested  on  the  preaward  survey  forms 
or  on  any  other  forms.  Upon  request. 
CCC  shall  l>e  furnished  an  explanation 
of  the  reasons  for  rejection  of  its 
proposed  firm. 

209.105    Procedures. 

209.105-70    Current  information. 

(a)  Maximum  practicable  use  shall  be 
made  of  currently  valid  information  on 
file  or  within  the  knowledge  of 
personnel  in  the  Department  of  Defense 
Each  Department  shall,  at  such  level 
and  manner  as  it  deems  appropriate, 
maintain  useful  records  and  experience 
data  for  the  guidance  of  contracting 
officers  in  the  placement  of  new 
procurement,  and  shall  inform  its 
contracting  officers  and  the  other 
Departments  of  the  means  of  access 
thereto.  Notwithstanding  this  direction 
contract  administration  offices  shall 
maintain  files  of  information  reflecting 
upon  the  ability  of  contractors  to 
perform  Government  contracts 
successfully. 

(b)  Any  contracting  office  becoming 
aware  of  circumstances  which,  for  any 
reason,  casts  doubt  upon  the  ability  of  a 
contractor  to  perform  contracts 
successfully,  shall  immediately  advise 
the  cognizant  contract  administration 
office.  A  contract  administration  office, 
upon  being  notified  by  a  contracting 
office  of  unfavorable  information 
affecting  a  contractor  under  its 
cognizance,  or  upon  developing 
unfavorable  information  during  the 
course  of  contract  administration 
activities,  shall  advise  the  contracting 
offices  of  the  other  Departments.  When 
a  contract  administration  office  is 
requested  to  perform  a  preaward  survey 
and  it  has  been  notified  of  the  existenr 
of  unfavorable  information  relative  to 
the  contractor,  it  shall  obtain  the  details 
including  full  supporting  information. 
Careful  and  full  consideration  shall  be 
given  such  information. 

(c)  For  preaward  survey  assistance  for 
contracts  requiring  performance  of 
Contract  Administration  Services  (CAS) 
on  military  installations,  see  242.270. 
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209.106    Preaward  surveys. 

209. 106-2    Requests  for  preaward  surveys. 

(S-70)  Procedure  for  requesting 
preaward  survey. 

(1)  Preaward  surveys  will  be 
accomplished  by  the  cognizant  Contract 
Administration  OfHce  as  listed  in  DoD 
Directory  of  Contract  Administration 
Services  Components.  DoD  4105.59-H. 
The  contracting  officer  shall  request  a 
preaward  survey  on  Standard  Form  (SF) 
1403,  Preaward  Survey  of  Prospective 
Contractor  (General),  indicating  in 
Section  III  thereof,  the  scope  of  the 
survey  desired.  An  original  and  3  copies 
of  the  SF  1403  requesting  a  preaward 
survey  will  be  provided  along  with  a 
copy  of  the  solicitation  and  such 
drawings  and  specincations  as  deemed 
necessary  by  the  purchasing  office. 

(2)  Factors  requiring  emphasis  not 
enumerated  in  Section  III  should  be 
listed  by  the  contracting  officer  under 
item  "G"  of  that  Section  and  explained 
in  block  23,  Remarks. 

(3)  The  "Walsh-Healey  Public 
Contracts  Act"  block  of  Section  I  is  for 
information  purposes  only.  If 
information  is  needed  on  the  offeror's 
eligibility  under  the  Walsh-Healey  Act. 
it  must  be  specifically  requested  in 
block  "G"  of  Section  III  and  explained  in 
block  23,  Remarks. 

(4)  A  survey  may  be  requested  by 
telegraphic  communication  containing 
the  data  required  by  Sections  I,  II.  and 
III  of  the  form.  A  survey  may  be 
requested  by  telephone  but  shall  be 
immediately  confirmed  by  transmittal  of 
completed  SF  1403. 

(5)  The  SF  1403  lists  five  major  factors 
and  seven  other  factors  to  be  evaluated. 
One  or  more  of  these  factors  can  be 
checked  depending  on  the  contracting 
officer's  concerns  regarding  the  offeror's 
responsibility.  Following  is  a  brief 
explanation  of  the  factors: 

Section  III,  Block  19,  Major  Factors 

Factors  A — Technicnl  Capflhility — An 
assessment  of  the  prospective 
conlractor's  key  management  personnel 
to  determine  if  they  have  the  basic 
technical  knowledge,  experience,  and 
understanding  of  the  requirements 
necessary  to  produce  the  required 
product  or  provide  the  required  service. 

/be/or  ff— Production  Capability — An 
evaluation  of  the  prospective 
contractor's  ability  to  plan,  control,  and 
integrate  manpower,  facilities,  and  other 
resources  necessary  for  successful 
contract  completion.  This  includes  (1)  an 
assessment  of  the  prospective 


contractor's  possession  of.  or  the  ability 
to  acquire,  the  necessary  facilities, 
material,  equipment  and  labor  (2)  a 
determination  that  the  prospective 
contractor's  system  provides  for  timely 
placement  of  orders  and  for  vendor 
follow-up  and  control. 

Factor  C — Quality  Assurance  Capability — An 
assessment  of  the  prospective 
contractor's  capability  to  comply  with 
the  quality  assurance  requirements  of  the 
proposed  contract.  It  may  involve  an 
evaluation  of  the  prospective 
contractor's  quality  assurance  system, 
personnel,  facilities  and  equipment. 

Factor  D — Financial  Capability — A 
determination  that  the  prospective 
contractor  has  adequate  financial 
resources,  or  access  to  them,  to  acquire 
needed  facilities,  equipment,  materials, 
etc.    ' 

Factor  E — Accounting  System — An 

assessment  by  the  Defense  Contract 
Audit  Agency  (DCAA)  of  the  adequacy 
of  the  prospective  contractor's 
accounting  system.  Normally,  an 
accounting  system  review  will  be 
requested  when  conditions  such  as 
progress  payment,  or  a  cost  or  incentive 
type  contract  is  contemplated. 

Section  III.  Block  20.  Other  Factors 

Factor  A — Government  Property  Control — An 
assessment  of  the  prospective 
contractor's  capability  to  manage  and 
control  CovemmenI  property. 

Factors — Transportation — An  assessment  of 
the  prospective  contractor's  capability  to 
comply  with  the  laws  and  regulations 
applicable  to  the  movement  of 
Government  material,  or  overweight, 
oversized,  hazardous  cargo,  etc. 

Factor  C — Packaging — An  assessment  of  the 
prospective  contractor's  ability  to  meet 
all  contractual  packaging  requirements 
including  preservation,  unit  pack, 
packing,  marking  and  unitizing  for 
shipment. 

Factor  D — Security  Clearance — A 

determination  that  the  prospective 
contractor's  facility  security  clearance  is 
adequate  and  current.  (When  checked, 
this  factor  will  be  referred  to  the  Defense 
Investigation  Service  (DIS)  by  the 
surveying  activity.) 

Factor  £— Plant  Safety — An  assessment  of 
the  prospective  contractor's  ability  to 
comply  with  safety  requirements 
specified  in  the  solicitation. 

Factor  F— Environmental/Energy 

Considerations — An  evaluation  of  the 
prospective  contractor's  ability  to  meet 
specific  environmental/  energy 
requirements  contained  in  the 
solicitation. 

Factor  G — Other— This  factor  is  checked 
when  an  assessment  of  other  than  Major 
Factors  A-E  and  Other  Factors  A-F  is 
desired.  When  Factor  G  is  checked,  the 
desired  information  will  be  explained  in 


the  Remarks  sections.  An  example  of  an 
item  that  may  be  included  under  this 
factor  is  Walsh-Healey  eligibility. 

(6)  Factors  checked  on  the  SF  1403 
will  be  limited  to  those  essential  to  the 
contracting  officer's  determination  of 
responsibility. 

(7)  Block  10  of  the  SF  1403  will  show 
the  date  preaward  survey  results  are 
required  by  the  purchasing  office.  This 
date  will  be  determined  by  the 
contracting  officer  after  due 
consideration  of  the  urgency  of  the 
acquisition,  and  the  scope  and 
complexity  of  the  preaward  survey.  In 
particular,  consideration  must  be  given 
to  the  more  time-consuming  aspects  of  a 
preaward  survey  such  as  secondary 
survey  requirements,  accounting  system 
review,  financial  capability  analysis, 
and  purchasing  office  participation  in 
the  survey.  Routine  preaward  surveys, 
with  established  DoD  contractors,  are 
normally  accomplished  by  the  Contract 
Administration  Office  within  7 
workdays  after  receipt  of  the  request. 
Preaward  survey  requests  for 
particularly  complex  items,  or  those 
involving  aspects  as  mentioned  above, 
will  usually  require  more  time  and 
should  be  allowed  for  by  the  contracting 
officer. 

209. 106-70    Steps  for  survey  pert ormanc*. 

The  three  steps  in  performing  a 
preaward  survey  are  the  preliminary 
analysis,  the  development  and 
evaluation  of  information,  and  the 
preparation  and  review  of  the  survey 
report. 

(a)  Preliminary  analysis.  The  request 
(SF  1403.  Sections  I.  II,  and  III)  shall  be 
reviewed  to  establish  basic 
administrative  information  and  the 
factors  to  be  evaluated.  The  solicitation 
shall  then  be  reviewed  to  ascertain 
those  general  and  special  requirements 
which  have  a  significant  bearing  on 
determining  contractor  responsibility. 
Examples  are  the  nature  of  the  product, 
applicable  specifications,  delivery 
schedule,  documentation  requirements, 
property  control  requirements,  and 
financing  aspects. 

(b)  Development  of  information. 
(1)  Review  of  available  data.  The 

information  already  available  in  the 
contract  administration  office  pertaining 
to  the  prospective  contractor  and  his 
past  performance  shall  be  reviewed. 
Prior  preaward  survey  reports  shall  be 
examined  and  considered  in  support  of 
preaward  survey  recommendations.  If 
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the  prospective  contractor  has  current  or 
contemplated  Government  contracts,  the 
files  should  be  checked  for  information 
regarding  similarity  of  product,  current 
status  of  contracts,  quality  control 
experience,  and  financial  status. 

(2)  Development  of  additional  data. 

(i)  When  appropriate,  the  contract 
administration  office  shall  supplement 
the  data  on  hand  with  any  additional 
information  required  from  other 
Government  sources  and  from 
commercial  sources,  such  as  banks, 
business  associates,  and  credit  rating 
and  reporting  agencies. 

(ii)  When  a  prospective  contractor 
proposes  to  acquire  additional  resources 
essential  to  performance  of  the  proposed 
contract,  the  CAO  shall  as  a  minimum 
obtain  and  evaluate: 

(A)  An  itemized  list  of  the  required 
resources: 

(B)  A  planned  method  of  acquisition; 
and 

(C)  A  schedule  for  acquisition  of 
resources.  Failure  to  meet  commitments 
on  previous  contracts  shall  be 
documented  in  the  current  preaward 
survey  report  and  considered  in  the  final 
recommendation. 

(c)  On-site  surveys. 

(ij  Interview,  evaluation,  and  review. 

(i)  General.  An  on-site  survey  will 
consist  of  an  interview  with 
representatives  of  the  prospective 
contractor  and.  normally,  an  evaluation 
of  his  resources  and  procedures. 

(iij  Interview  with  management. 
Management  officials  of  the  appropriate 
level  authorized  to  represent  the 
prospective  contractor  should  be 
interviewed.  The  prospective 
contractor's  background  shall  be 
reviewed  and  as  much  history  recorded 
as  necessary  to  reflect  the  soundness 
and  reputation  of  the  firm's  operation. 

(A)  The  organizational  structure  of  the 
facility  is  the  basis  for  management's 
control  and  must  be  reviewed. 
Assignment  of  definite  tasks  and 
responsibilities  should  be  checked. 

(B)  Lack  of  understanding  or 
misinterpretation  of  the  solicitation 
often  results  in  delinquent  contracts  and 
leads  to  default  actions.  Therefore,  the 
solicitation  shall  be  discussed  with 
prospective  contractors  to  assure  that 
they  understand  its  requirements, 
including  its  technical  aspects  such  as 
drawings,  specifications,  prototype, 
technical  data  and  provisioning 
technical  documentation  (including 
automated  data  processing  requirements 
when  appropriate),  testing,  packaging, 
and  Government's  right  to  use  technical 
data  in  accordance  with  the  terms  of  the 
solicitation.  Any  misinterpretations  of 
the  requirements  of  the  solicitation 
which  could  adversely  affect 


performance,  or  refusal  by  the 
prospective  contractor  to  furnish 
required  data,  should  be  brought  to  the 
immediate  attention  of  the  official 
approving  the  survey  by  the  team 
coordinator.  The  official  approving  the 
survey  shall,  in  turn,  promptly  advise 
the  purchasing  office. 

(iii)  Evaluation  of  resources  and 
review  of  procedures.  The  resources 
which  the  prospective  contractor 
intends  to  utilize  shall  be  inspected, 
analyzed,  and  compared  with  his  overall 
plans  for  performing.  His  procedures 
relating  to  performance  of  the  proposed 
contract  shall  be  reviewed  for  adequacy. 

(iv)  Specific  factors  to  be  considered. 
In  the  course  of  developing  information, 
those  factors  described  in  209.106- 
70(c)(2)  through  209.106-70(c)(4)  below 
and  all  others  needed  to  provide  the 
report  and  recommendations  in  the 
detail  and  to  the  extent  required  by  the 
purchasing  office  shall  be  considered. 

(2)  Production. 

(i)  General.  The  production  portion  of 
the  on-site  survey  consists  of  an 
evaluation  of  the  prospective 
contractor's  ability  to  manufacture  the 
product(8)  in  accordance  with  the 
specifications  and  delivery  schedule  of 
the  proposed  contract.  To  achieve  the 
objectives  of  this  portion  of  the  on-site 
survey,  the  production  plan  shall  be 
reviewed,  production  resources 
ascertained,  and  the  plan  related  to  such 
resources. 

(ii)  Obtaining  the  production  plan. 
The  prospective  contractor's  production 
plan  for  meeting  the  delivery  schedule 
specified  in  the  proposed  contract  shall 
be  ascertained.  The  principal  milestones 
within  the  production  plan  shall  be 
established,  along  with  target  dates  for 
achievement.  These  target  dates  must 
support  the  delivery  schedule  of  the 
proposed  contract.  The  controls  which 
will  be  utilized  in  order  to  gear  and  hold 
the  manufacturing  effort  to  the  target 
dates  for  the  principal  milestones  shall 
be  analyzed  for  suitability. 

(iii)  Ascertaining  production 
resources.  The  information  necessary  to 
prepare  SF  1405  shall  be  obtained  by 
discussion  with  appropriate 
management  personnel  of  the 
prospective  contractor.  This  information 
shall  be  verified,  when  necessary,  by 
physical  inspection  of  the  manufacturing 
plant  and  evaluated  in  terms  of 
suitability  to  manufacture  the  required 
item(8), 

(iv)  Relating  production  plans  to 
production  resources.  When  necessary, 
representatives  of  the  prospective 
contractor  shall  be  requested  to  advise 
how  the  production  resources  will  be 
allocated  and  utilized  in  order  to 
achieve  the  target  dates  for  the  principal 


milestones.  This  shall  include  both  in- 
house  and  subcontractor  production 
resources.  Pertinent  to  this  is  an 
analysis  of  projects  and  contracts  which 
will  compete  for  utilization  of  those 
resources  within  the  same  time  frame  as 
that  specified  by  the  prospective 
contractor's  production  plan.  The 
information  developed  as  a  result  of 
equating  the  production  plan  and 
production  resources  of  the  prospective 
contractor  should  enable  the  contract 
administration  office  to: 

(A)  Conclude  whether  the  resources 
which  the  prospective  contractor  is 
planning  to  use  are  suitable  for  the  job; 

(B)  Determine  whether  the  prospective 
contractor  will  be  capable  of  properly 
controlling,  maintaining,  protecting  and 
using  Government  property: 

(C)  Determine  whether  the  planning 
and  scheduling  of  effort  will  result  in 
timely  accomplishment  of  the  principal 
milestones: 

(D)  Conclude  whether  achievement  of 
the  principal  milestones  will  result  in 
timely  delivery. 

(3)  Quality  assurance  (SF  J406J. 
(i)  The  standing  of  the  quality 

assurance  organization  in  the 
prospective  contractor's  overall 
organization  must  be  evaluated.  An 
inspection  or  quality  control  function 
which  reports  to  some  other 
organizational  segment  (such  as 
Production)  instead  of  top  management 
may  be  undesirable.  The  experience  of 
the  company  inspection  or  quality 
control  personnel  with  the  same  or 
similar  items  shall  be  evaluated, 
(ii)  To  evaluate  the  prospective 
contractor's  ability  to  comply  with 
quality  control  or  inspection 
requirements,  the  following  areas  shall 
be  reviewed: 

(A)  Methods  currently  utilized  to 
control  product  quality  as  refiected  by  a 
documented  or  verifiable  inspection 
system  or  quality  program  plan; 

(B)  Personnel  on  hand  and  available 
(report  both  trained  and  untrained): 

(C)  Inspection  and  test  equipment  on 
hand  and  available: 

(D)  Quality,  identification,  and  storage 
of  materials: 

(E)  Physical  arrangement  of  plant; 

(F)  Tool  and  gauge  control:  and 

(G)  Test  and  inspection  records. 

(4)  Financial  (SF  1407). 

(i)  General.  The  normal  procedure  for 
determining  a  prospective  contractor's 
financial  capability  shall   «  miiial 
presurvey  planning,  followed  by 
verification  of  financial  data  as 
required.  The  extent  of  the  review  and 
analysis  of  financial  matters  shall  be 
governed  by  the  nature  of  the  proposed 
contract.  In  certain  instances,  a  sound 
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decision  may  be  possible  after  a 
relatively  simple  review  of  a  company's 
financial  position  and  production 
commitments.  Under  other 
circumstances,  a  more  comprehensive 
review  and  analysis  will  be  required. 
The  approach  to  Tmancial  analysis  shall 
be  consistent  with  the  basic  policies  and 
regulations  outlines  in  FAR  32.172. 
32.173  and  32.174. 

(ii)  Procedure.  Aspects  to  be 
considered  in  determining  the 
prospective  contractor's  financial 
capability  include  the  following: 

(A)  The  latest  balance  sheet  and  profit 
and  loss  statement  shall  be  reviewed. 
The  following  are  indicative  of  the 
soundness  of  the  prospective 
contractor's  financial  structure: 

(1)  Rates  and  ratios: 

[2]  Working  capital  as  represented  by 
current  assets  over  current  liabilities: 
and 

(J)  Financial  trends  such  as  net  worth, 
sales  and  profit. 

(B)  The  method  of  financing  the 
contract  shall  be  evaluated.  Where 
sources  of  outside  fmancing.  other  than 
the  Government,  are  indicated,  their 
availability  should  be  verified. 

(C)  When  fmancial  aid  from  the 
Government  is  to  be  obtained,  the 
necessity  should  be  verified.  Review 
shall  be  made  concerning  the 
applicability  of  such  financing  as 
progress  payments  or  guaranteed  loans. 

(d)  Evaluating  data  and  preparing  the 
report. 

(1)  Findings  of  team  members.  When 
the  required  information  has  been 
gathered,  each  individual  participant 
shall  analyze  it  and  evaluate  the 
prospective  contractor's  capability  to 
perform  with  respect  to  the  functional 
element(s)  evaluated.  Each  participant 
shall  then  provide  his  findings  to  the 
ofHcial  approving  the  survey.  When  a 
negative  reply  is  recorded,  or  when 
doubt  exists,  an  explanation  must 
substantiate  such  action.  If  a  detailed 
analysis  is  needed  or  additional 
significant  information  is  pertinent,  a 
narrative  report  shall  be  supplied. 

(2)  Evaluation  and  recommendation. 
Based  on  all  the  information  received 
from  the  team  members,  the  official 
approving  the  survey  shall  thoroughly 
review  and  evaluate  the  Findings  and 
recommendations,  and  forward  the 
report  direct  to  the  purchasing  office. 
When  advance  reports  are  made  by 
telegraphic  communication  or  telephone, 
they  shall  be  confirmed  by  mail  without 
delay.  The  official  approving  the  survey 
shall  follow  up  on  any  requirements  for 
the  submission  of  supplemental  reports. 


209. 1 06-7 1     Audit  responsibilities  for 
preaward  surveys  and  reviews. 

Preaward  surveys  of  potential 
contractors'  competence  to  pertorm 
proposed  contracts  shall  be  managed 
and  conducted  by  the  contract 
administration  office.  When  information 
is  required  on  the  adequacy  of  the 
contractor's  accounting  system  or  its 
suitability  for  administration  of  the 
proposed  type  of  contract,  such 
information  shall  always  be  obtained  by 
the  AGO  from  the  auditor.  The  contract 
administration  office  shall  be 
responsible  for  advising  the  contracting 
officer  on  matters  concerning  the 
contractor's  financial  competence  or 
credit  needs. 

Subpart  209.2 — Quaiificstions 
Requirements 

209.202    Policy. 

(a)(1)  The  inclusion  of  qualification 
requirements  in  specifications  for 
products  which  are  to  be  included  on  a 
Qualified  Products  List  (QPL)  must  be 
approved  by  the  applicable  authority 
listed  below: 

In  the  Army,  Headquarters,  U.S.  Army 
MateYiel  Command,  (AMCPD-SE): 

In  the  Navy,  Contracts  and  Business 
Management,  OASN  (S&L): 

In  the  Air  Force,  Departmental 
Standardization  Office  (HQ  USAF/ 
RDXM); 

In  the  Defense  Logistics  Agency,  The 
Executive  Director,  Contracting: 

In  the  National  Security  Agency.  The 
Director  of  Procurement: 

In  the  Defense  Communications 
Agency,  The  Director 

In  the  Defense  Nuclear  Agency,  The 
Director,  Acquisition  Management:  and 

In  the  Defense  Mapping  Agency.  The 
Director  of  Acquisition. 

Subpart  209.3 — First  Article  Testing 
and  Approval 

209.302  General. 

The  Government  may  require  that  first 
articles  be  manufactured  using  the  same 
facilities  and  the  same  production 
processes,  methods  and  materials,  with 
which  the  item  is  to  be  produced  for  the 
contract  (see  209.308  below). 

209.303  Us*. 

(b)(1)  The  term  "processes"  as  used  in 
FAR  9.303(b)(1)  includes  materials  or 
production  facilities. 

209.305    Risk. 

This  authorization  may  be  given  to  a 
contractor  only  after  approval  at  a  level 
higher  than  the  contracting  officer  (see 
FAR  Subpart  9.308). 


209.306    Solicitation  requirements. 

(i)  The  Government's  estimate  shall 
be  documented  in  the  contract  file. 

209.306    Contract  clauses. 

Alternate  I  of  the  clauses  at  FAR 
52.209-3  or  52.209-4,  as  appropriate,  may 
be  included  by  the  Contracting  Officer 
whenever: 

(a)  The  form,  fit,  or  function  of  the 
product  would  be  adversely  affected  by 
contractor  changes  in  the  production 
facilities,  processes,  methods,  or 
materials  subsequent  to  first  article 
approval:  and 

(b)  The  Government  has  relied  upon 
first  article  testing  in  the  absence  of 
complete  design  specifications  to 
supplement  a  performance  specification: 
or 

(c)  It  is  essential  to  have  an  approved 
first  article  to  serve  as  a  manufacturing 
standard. 

Subpart  209.4— Debarment, 
Suspension,  and  lneligit>ility 

209.403  Definitions. 

"Authorized  Representative"  means 
an  official  who  has  been  designated  by 
and  authorized  to  act  on  behalf  of  the 
Secretary  concerned  for  the  purposes  of 
this  Subpart  (see  209.470)  including,  but 
not  limited  to,  acting  as  a  debarring  or 
suspending  official. 

209.404  Consolidated  list  of  delMrred, 
suspended,  and  ineligible  contractors. 

(c)(4)  At  a  minimum,  each  Department 
shall  maintain  records  relating  to  each 
contractor  it  has  debarred  or  suspended 
that  contain  the  following  information: 

(i)  The  contractor's  name  and  address; 

(ii)  The  cause  of  the  action  (see  FAR 
9.406-2  and  FAR  9.407-2): 

(iii)  The  effective  date  of  the  action 
and,  in  the  case  of  debarments,  the 
termination  date  for  each  listing:  and 

(iv)  The  name  and  telephone  number 
of  the  Department's  point  of  contact  for 
the  action. 

209.405  Effect  of  listing. 

(a)(1)  Prior  to  initiating  a  pre-award 
survey  or  any  of  the  contract  actions  set 
forth  in  FAR  9.405,  the  consolidated  list 
shall  be  reviewed.  Bids  received  from 
any  listed  contractor  in  response  to  an 
Invitation  for  Bids  shall  be  opened, 
entered  on  the  Abstract  of  Bids,  and 
rejected  unless  the  Secretary  concerned 
or  his  authorized  representative 
determines  in  writing  that  there  is  a 
compelling  reason  to  make  an  exception. 
Proposals,  quotations  or  offers  received 
from  any  listed  contractor  shall  not  be 
evaluated  for  award  or  included  in  the 
competitive  range,  and  discussions  shall 
not  be  conducted  with  such  offeror. 
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unless  the  Secretary  concerned  or  his 
authorized  representative  determines  in 
writing  that  there  is  a  compelling  reason 
to  make  an  exception.  Notwithstanding 
the  above,  if  the  debarment  is  based  on 
a  felony  criminal  conviction,  exceptions 
from  this  section  based  on  compelling 
reasons  shall  not  be  effective  without 
the  prior  written  concurrence  of  the 
Secretary  concerned  or  in  the  case  of 
the  Defense  Agencies  the  Under 
Secretary  of  Defense  for  Research  and 
Engineering. 

(2)  When  a  Department  makes  an 
exception,  a  notice  describing  the 
exception  shall  be  forwarded  to  the 
GSA  Office  of  Acquisition  Policy.  Some 
examples  of  circumstances  that  may 
constitute  a  compelling  reason  include: 
(i)  The  property  or  services  to  be 
acquired  are  available  only  from  the 
listed  contractor  (ii)  the  urgency  of  the 
requirement  dictates  that  the 
Department  deal  with  the  contractor 
(iii)  the  contractor  and  the  Department 
have  entered  an  agreement  covering  the 
same  events  which  resulted  in  the  hsting 
and  the  agreement  includes  a  decision 
by  the  Department  not  to  debar  or 
suspend  the  contractor;  and  (iv)  for  such 
other  reasons  related  to  the  national 
defense  which  required  continued 
business  dealings  with  the  listed 
contractor. 

(c)  Debarred  or  suspended  contractors 
are  also  excluded  from  conducting 
business  with  the  Department  of 
Defense  as  agents  or  representatives  of 
other  contractors. 

209.405-2    Restrictions  on  subcontracting. 

If  a  debarment  is  based  on  a  felony 
criminal  conviction.  Government 
consent  or  approval  of  a  subcontract 
with  a  debarred  contractor  shall  not  be 
given  unless  the  Secretary  concerned  or, 
in  the  case  of  the  Defense  Agencies  the 
Assistant  Secretary  of  Defense 
(Acquisition  and  Logistics),  concurs  in 
writing  with  such  consent  or  approval. 

209.406    Debarment 

209.406-1    General. 

(d)  If  the  cause  for  debarment  as 
listed  in  FAR  9.406-2  is  based  on  a 
felony  criminal  conviction,  the 
debarment  period  should  be 
commensurate  with  the  seriousness  of 
the  crime.  The  period  of  the  debarment 
should  afford  adequate  time  for  the 
contractor  to  eliminate  the 
circumstances  wuhin  the  contractor's 
organization  that  encouraged  the  beUef 
that  the  acts  or  omissions  on  which  the 
organization's  conviction  was  based 
would  escape  accountability  or  be 
condoned.  Mitigating  factors  may  be 
considered  in  making  the  debarment 


decision.  However,  for  any  decision  not 
to  debar  or  to  debar  for  one  year  or  less, 
the  mitigating  factors  must  demonstrate 
clearly  to  the  debarring  official's 
complete  satisfaction,  that  the 
contractor  has  eliminated  such 
circumstances  and  has  implemented 
effective  remedial  measures. 

(S-70)  If  no  suspension  is  in  effect 
under  FAR  9.407  at  the  time  debarment 
is  proposed  by  a  Department,  bids  or 
proposals  shall  not  be  solicited  from, 
contracts  shall  not  be  awarded  to, 
existing  contracts  shall  not  be  renewed 
or  otherwise  extended  with,  and 
subcontracts  shall  not  be  consented  to 
or  approved  for  the  contractor  by  any 
DoD  component  pending  a  debarment 
decision  unless  the  Secretary  concerned 
or  authorized  representative  states  in 
writing  the  compelling  reason  to  do  so. 

209.406-3    Procedures. 

(c)(7)  For  purposes  of  this  FAR 
subsection,  "agency"  includes  all  DoD 
components.  The  Secretary  concerned 
or  his  authorized  representative  may. 
however,  make  an  exception  in 
accordance  with  209.406-1(5-70). 

209.406-4    Period  of  detMrmenL 

(a)  If  the  debarment  is  based  on  a 
felony  criminal  conviction,  the  period 
shall  be  commensurate  with  the 
seriousness  of  the  crime  and  will 
generally  be  for  more  than  one  year  but 
not  more  than  3  years.  A  decision  by  the 
debarring  official  not  to  debar  or  to 
debar  for  one  year  or  less  than  one  year 
must  be  approved  in  writing  by  the 
Secretary  concerned  or,  in  the  case  of 
the  Defense  Agencies,  by  the  Assistant 
Secretary  of  Defense  (Acquisition  and 
Logistics).  If  the  suspension  precedes 
debarment,  the  suspension  period  shall 
be  considered  in  determining  the 
debarment  period. 

(c)  If  the  debarment  is  based  on  a 
felony  criminal  conviction,  the  period  or 
extent  of  debarment  may  be  only 
reduced: 

(1)  If  the  conviction  upon  which  the 
debarment  was  based  is  reversed;  or 

(2)  If  the  contractor  demonstrates  to 
the  debarring  official's  complete 
satisfaction  that  the  steps  taken  to 
eliminate  the  circumstances  within  the 
contractor's  organization  that 
encouraged  the  belief  that  the  acts  or 
omissions  on  which  the  organization's 
conviction  was  based  would  escape 
accountability  or  be  condoned  have 
been  effective. 

209.470    Auttiorized  representatives. 

For  the  purpose  of  FAR  Subpart  9.4 
the  authorized  representatives  of  the 
Secretaries  are: 


(a)  In  the  Army,  the  Assistant  Judge 
Advocate  General  for  Military  Law; 

(b)  In  the  Navy,  the  Assistant 
Secretary  of  the  Navy  (Shipbuilding  and 
Logistics); 

(c)  In  the  Air  Force,  the  Deputy  Chief 
of  Staff,  Research,  Development  and 
Acquisition: 

(d)  In  the  Defense  Logistics  Agency, 
the  Special  Assistant  for  Contracting 
Integrity; 

(e)  In  the  National  Security  Agency. 
The  Director 

(f)  In  the  Defense  Communications 
Agency,  the  General  Counsel; 

(g)  In  the  Defense  Nuclear  Agency,  the 
Director  and 

(h)  In  the  Defense  Mapping  Agency, 
the  General  Counsel. 

209.471  Interchange  of  information. 

Debarment  or  suspension  of  a 
contractor  by  one  Department  can  have 
an  adverse  impact  on  the  missions  of 
other  Departments  with  which  the 
contractor  does  business.  Accordingly,  if 
it  appears  that  there  is  the  potential  for 
such  an  adverse  impact,  the  cognizant 
debarring  or  suspending  official  should 
solicit  the  comments  of  those 
Departments  that  he  believes  could  be 
affected  before  taking  action.  A 
Department  that  believes  it  could  be 
affected  by  the  proposed  action  should 
comment  directly  to  the  cognizant 
debarring  or  suspending  official.  If 
several  Departments  independently  are 
contemplating  a  debarment  or 
suspension  action  against  the  same 
contractor,  consideration  should  be 
given  to  designating  one  Department  as 
the  lead  agency  for  making  the  decision. 

209.472  Reporting. 

209.472-1    Situations  where  reports  are 
required. 

A  report  incorporating  the  information 
required  by  200.472-2  shall  be  prepared 
by  the  contracting  officer  when: 

(a)  A  contractor  has  committed,  or  is 
suspected  of  having  committed,  any  of 
the  acts  described  in  FAR  9.406-2  and 
9.407-2; 

(b)  A  report  is  required  by  203.000; 

(c)  A  report  is  required  by  203.409 
(contingent  fees); 

(d)  A  report  is  required  by  FAR  49.106 
(termination  settlements); 

(e)  Buy  American  Act  violations  are 
suspected  (see  FAR  25.204);  or 

(f)  A  contractor  is  suspected  of 
attempting  to  evade  the  prohibitions  or 
debarments  or  suspensions  imposed 
under  this  Regulation  by  changes  of 
address,  multiple  addresses,  formation 
of  new  companies,  or  by  other  devices. 
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209.472-2    Contents  of  reports. 

Each  report  prepared  pursuant  to  this 
sJbsection  shall  contain  the  name  and 
telephone  number  of  the  individual 
assigned  lo  the  case  as  the  point  of 
contact  for  the  activity  making  the 
report,  and  shall  include  substantially 
the  following  information,  where 
available: 

(a)  Name  and  address  of  the 
contractor 

(b)  Names  of  the  principal  officers, 
partners,  owners,  or  managers: 

(c)  All  known  affiliates,  subsidiaries, 
or  parent  firms,  and  the  nature  of  the 
affiliation: 

(d)  Description  of  the  contract  or 
contracts  concerned,  including  the 
contract  number,  and  all  office 
identifying  numbers  or  symbols,  the 
amount  of  each  contract,  the  degree  of 
completion,  the  amount  paid  the 
contractor  and  the  amount  still  due.  and 
the  percentage  of  work  lo  be  completed; 

(e)  The  status  of  vouchers: 

(f)  Whether  the  contract  has  been 
assigned  pursuant  to  the  Assignment  of 
Claims  Act.  and  if  so  assigned,  the  name 
and  address  of  the  assignee  and  a  copy 
of  the  assignment; 

(g)  Whether  any  other  contracts  are 
outstanding  with  the  contractor  or  any 
of  his  affiliates,  and  if  so.  the  amount  of 
such  contracts,  whether  they  are 
assigned  pursuant  to  the  Assignment  of 
Claims  Act.  and  the  amounts  paid  or 
due  on  such  contracts; 

(h)  A  complete  summary  of  all 
pertinent  evidence: 

(i)  A  recommendation  a»to  the 
continuation  of  all  current  contracts 
with  a  full  explanation  of  the  reason  for 
such  recommendation,  or  if  no 
recommendation  is  made,  the  reason 
therefor; 

(j)  An  estimate  of  damages,  if  any. 
sustained  by  the  Government  as  a  result 
of  the  action  of  the  contractor,  including 
an  explanation  of  the  method  used  in 
making  the  estimate; 

(k)  The  comments  and 
recommendations  of  the  contracting 
officer  and  of  each  successive  echelon 
as  to  (1)  whether  the  contractor  should 
be  suspended  or  debarred.  (2)  whether 
any  limitations  should  be  applied  to 
such  action,  and  (3)  the  period  of  any 
debarment;  and. 

(1)  As  an  enclosure,  a  copy  of  the 
contract  (or  contracts)  or  pertinent 
excerpts  therefrom,  appropriate 
exhibits,  testimony  or  statements  of 
witnesses,  copies  of  assignments,  and 
other  relevant  documentation,  such  as 
affidavits,  copies  of  investigative  reports 
and  certified  copies  of  indictments  and 
judgments. 


209.472-3    Addresses  and  copies  of 
reports. 

Reports  shall  be  submitted  in  three 
complete  copies,  including  enclosures,  to 
the  authorized  representatives  of  the 
Secretaries  concerned,  unless  otherwise 
provided  by  Departmental  procedures. 
Additional  copies  without  enclosures 
may  be  required  by  Departmental 
procedures  for  other  addresses. 

209.473    Acquisition  outside  United  States. 

209.473-1    General. 

The  foregoing  provisions  of  this 
subpart  shall  be  applied  by  overseas 
commanders  to  acquisitions  outside  the 
United  States  and  its  possessions, 
whenever  possible,  and  as  modified  by 
the  following  provisions,  with  due 
consideration  lo  laws  or  customs  of  the 
foreign  countries  concerned. 

209.473-2    Responsibilities  and  area 
coverage. 

The  Commander  in  Chief.  United 
Stales  European  Command  (CINCEUR). 
the  Commander  in  Chief.  Pacific 
(CINCPAC)  and  the  Commander  in 
Chief.  Southern  Command 
(CINCSOUTH).  or  the  Commanders  of  a 
component  command  which  each  of 
these  unified  commanders  may 
designate,  shall  establish  and  maintain  a 
consolidated  list  of  offshore  suppliers  lo 
whom  contracts  will  not  be  awarded 
and  from  whom  bids  or  proposals  will 
not  be  solicited.  The  CINCEUR 
consolidated  list  will  include  names  in 
the  North  Atlantic  and  Mediterranean 
areas,  including  all  of  Europe,  North 
Africa,  and  th^  Middle  East.  The 
CINCPAC  consolidated  list  will  include 
names  in  the  Far  East  and  Pacific  Ocean 
areas,  excluding  the  United  States  and 
its  possessions.  The  CINCSOUTH 
consolidated  list  will  include  names  in 
Central  and  South  America,  excluding 
possessions.  All  other  overseas 
commanders  shall  utilize  and  contribute 
to  such  lists  as  appropriate  to  their 
geographical  location  or  areas  in  which 
they  award  contracts.  Lists  shall  not  be 
established  or  maintained  except  as 
providei^  above. 

209.473-3    Information  contained  on 
overseas  Hsts. 

The  list  shall  show  as  a  minimum  the 
following  Information: 

(a)  Names  and  addresses  of  those 
contractors  to  whom  contracts  shall  not 
be  awarded  and  from  whom  bids  or 
proposals  shall  not  be  solicited  (Names 
will  be  set  forth  alphabetically  with 
appropriate  cross  reference  where  more 
than  one  name  is  involved  in  a  single 
action  or  where  a  parent  contractor  in 
one  country  is  known  to  control 


sub.sidiaries.  branches,  or  agencies  in 
the  same  or  other  countries.); 

(b)  Basis  or  authority  for  each  action; 

(c)  Extent  of  restrictions  imposed; 

(d)  Termination  date  for  each 
debarred  listing;  and 

(e)  Originating  activity,  component,  or 
agency. 

209.473-4    Maintenance  and  distribution  of 
Hsts. 

The  lists  shall  be  kept  current  by 
issuance  of  notices  of  additions  or 
deletions  and  by  periodic  reprinting. 
Copies  of  the  lists  shall  be  distributed  to 
contracting  officers  as  the  unified 
commanders  and  their  component 
commanders  direct.  CINCEUR. 
CINCPAC.  and  CINCSOUTH  shall 
exchange  lists  directly.  Copies  shall  also 
be  furnished  the  Deputy  Assistant 
Secretary  of  Defense  (Procurement). 
OASD(A&L).  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs), 
and  the  authorized  representative  of  the 
Secretaries. 

209.473-5    Basis  of  addition  of  contractore 
to  lists. 

In  addition  to  the  names  of  offshore 
contractors  which  may  be  included  on 
the  lists  as  falling  into  the  categories 
outlined  in  FAR  9.405.  the  names  of 
contractors  abroad  shall  be  included  on 
the  list  in  the  following  additional 
categories: 

(a)  Those  who  are  "designated 
nationals"  under  the  Foreign  Assets 
Control  Regulations: 

(b)  Those  found  by  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs)  or  authorized 
representative  to  have  engaged  in 
improper  East-West  trade  activity; 

(c)  Those  found  by  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs)  or  authorized 
representative  to  be  ineligible  because 
they  do  not  meet  the  political  or  security 
criteria; 

(d)  Thise  found  by  the  United  States 
Diplomatic  Mission  or  a  Country  Team 
(consisting  of  members  of  the  United 
States  Diplomatic  Mission  in  the  country 
or  countries  in  which  the  contractors  are 
located)  to  be  ineligible  because  they  do 
not  meet  the  labor-political  criteria;  and. 

(e)  Those  who  for  other  causes  of  a 
serious  and  compelling  nature  are  so 
designated  by  the  unified  commander. 

209.473-6    Treatment  to  be  accorded 
contractors  in  debarred  or  Ineligible  status. 

The  provisions  of  FAR  9.405  shall  be 
complied  with,  if  applicable.  In  addition, 
contracts  shall  not  be  awarded  to.  nor 
shall  bids  or  proposals  be  solicited  from 
or  furnished  to  contractors  abroad 
which  come  within  ihe  categories  in'  .. 
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209.473-5.  With  respect  to  209.473-5(a). 
an  exception  may  be  made  only  by  the 
Secretary  of  the  Treasury.  With  respect 
!o  209.473-5  (b).  (c).  and  (d).  an 
exception  may  be  made  by  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs)  or  his  authorized 
representative.  , 

209.473-7  Causes  and  conditions  for 
whicti  unified  commanders  may  place 
names  on  the  consolidated  list 

CINCEUR.  CINCPAC.  and 
CINCSOUTH.  or  their  designated 
component  commanders  are  authorized 
to  place  on  the  list  names  of  contractors 
doing  business  within  the  areas  for 
which  they  are  responsible,  for  any  of 
the  causes  and  under  the  conditions  set 
forth  in  209.473-5  and  209.473-6. 
Overseas  commanders  or  unified 
commanders  overseas  other  than 
CINCEUR,  CINCPAC.  and  CINCSOUTH 
are  similarly  authorized  to  place  on  the 
list  the  names  of  contractors  in  their 
command  areas  and  shall  promptly 
notify  CINCEUR.  CINCPAC.  or 
CINCSOUTH  as  appropriate,  of  such 
action,  furnishing  the  information 
required  by  209.473-3.  QNCEUR. 
CINCPAC.  or  CINCSOUTH  shall  add 
the  names  to  his  consolidated  list.  The 
listing  shall  operate  to  deny  contracts 
and  subcontracts  (when  Government 
approval  is  required)  to  such  contractors 
throughout  the  Department  of  Defense^ 
Unified  commanders  shall  be  notified  of 
the  action  based  on  causes  and  under 
conditions  set  forth  in  209.473-5  and 
209.473-6  through  the  "Economic 
Defense  List",  transmitted  by  the 
Department  of  Commerce  through  State 
Department  channels,  which  contains 
the  names  of  contractors  affected  or  by 
direct  communication  from  the  Office  of 
the  Assistant  Secretary  of  Defense 
(International  Security  Affairs). 

209.473-8  Liaison  with  United  States 
diplomatic  missions. 

The  Chief  of  the  United  States 
Diplomatic  Mission,  or  such  attache  or 
other  officer  as  the  Chief  of  the  United 
States  Diplomatic  Mission  directs,  in  the 
country  where  the  contractor  concerned 
is  located,  shall  be  notified  of  actions 
contemplated  under  the  foregoing 
paragraphs  which  may  have  important 
political  significance.  In  cases  of 
contemplated  action  against  a  branch  or 
subsidiary  in  one  or  more  countries,  the 
Chief  of  the  United  States  Diplomatic 
Mission  in  each  country,  including  that 
in  which  the  parent  or  principal  is 
located,  will  be  notified. 

209.474    Use  of  list*. 

(a)  Due  to  the  length  of  the  lists,  the 
numerous  revisions,  and  the  distances 


involved,  as  well  as  the  infrequent 
contracting  by  offices  with  suppliers 
outside  their  respective  areas,  the 
United  States.  CINCEUR,  CINCPAC, 
and  CINCSOUTH  consolidated  lists 
shall  not  be  distributed  to  contracting 
officers  outside  the  area  covered  by  the 
respective  lists.  However,  no  contracts 
shall  be  awarded  by  contracting  officers 
to  suppliers  without  ascertaining  that 
the  names  of  the  contractors  involved 
do  not  appear  on  the  consolidated  list 
for  the  geographical  area  in  which  the 
contractor  is  located.  All  lists  shall  be 
held  for  reference  in  each  of  the 
Departments,  and  in  offices  designated 
by  CINCEUR.  CINCPAC.  and 
CINCSOUTH,  and  shall  be  utilized  in 
accordance  with  procedures  established 
by  them. 

(b)  When  a  contracting  ofTicer 
becomes  aware  that  a  prospective 
contractor  proposes  to  furnish  products 
of  a  concern  that  has  been  placed  on  an 
overseas  list  in  accordance  with 
209.473-5  (a),  (c),  or  (e),  the  matter  shall 
be  referred  to  the  authorized 
representatives  of  the  Secretaries 
concerned. 

PART  210—SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

210.001    Definitions. 

"Bill  of  Materials"  means  a  report  by 
a  supplier  which  specifies  the  quantities 
of  various  materials  required  to  produce 
a  designated  quantity  of  supplies  of  a 
particular  kind. 

210.004    Selecting  specifications  or 
descriptions  for  use. 

(b)(3)(i)  General. 

(A)  Purchase  descriptions  which 
contain  references  to  one  or  more  brand 
name  products  followed  by  the  words 
"or  equal"  may  be  used  only  when 
authorized  by  FAR  10.004(b)  and 
210.006(a)  and  in  accordance  with 
210.004(b)(3)  (ii)  and  (iii).  The  term 
"brand  name  product"  means  a 
commercial  product  described  by  brand 
name  and  make  or  model  number  or 
other  appropriate  nomenclature  by 
which  such  product  is  offered  for  sale  to 
the  public  by  the  particular 
manufacturer,  producer,  or  distributor. 
When  feasible,  all  known  acceptable 
brand  name  products  should  be 
referenced.  Where  a  "brand  name  or 
equal"  purchase  description  is  used, 
prospective  contractors  must  be  given 
the  opportunity  to  offer  products  other 
than  those  specifically  referenced  by 
brand  name  if  such  other  products  will 
mefet  the  needs  of  the  Government  in 
essentially  the  same  manner  as  those 
referenced. 


(B)  "Brand  name  or  equal"  purchase 
descriptions  should  set  forth  those 
salient  physical,  functional,  or  other 
characteristics  of  the  referenced 
products  which  are  essential  to  the 
needs  of  the  Government.  For  example, 
when  interchangeability  of  parts  is 
required,  such  requirement  should  be 
specified.  Purchase  descriptions  shall 
contain  the  following  information  to  the 
extent  available,  and  include  such  other 
information  as  is  necessary  to  describe 
the  item  required: 

[1)  Complete  common  generic 
identification  of  the  item  required; 

[2)  Applicable  model,  make,  or  catalog 
number  for  each  brand  name  product 
referenced,  and  identity  of  the 
commercial  catalog  in  which  it  appears: 
and 

[3)  Name  of  manufacturer,  producer, 
or  distributor  of  each  brand  name 
product  referenced  (and  address  if  not 
well  known). 

(C)  When  necessary  to  describe 
adequately  the  item  required,  an 
applicable  commercial  catalog 
description,  or  pertinent  extracts 
therefrom,  may  be  used  if  such 
description  is  identified  in  the 
solicitation  as  being  that  of  the 
particular  named  manufacturer, 
producer,  or  distributor.  The  contracting 
officer  will  insure  that  a  copy  of  any  i 
catalogs  referenced  (except  parts      \ 
catalogs)  is  available  on  request  for 
review  by  bidders  at  the  purchasing 
office. 

(ii)  Invitations  for  bids. 

(A)  Except  as  provided  in  (C)  below, 
when  a  "brand  name  or  equal"  purchase 
description  is  included  in  an  invitation 
for  bids,  the  following  shall  be  inserted 
after  each  item  so  described  in  the 
invitation,  for  completion  by  the  bidder: 

Bidding  on: 

Manufacturer's  Name 

Brand  — — ^-^^^— ^— ^— ^— — ^^— 
No. 

(B)  In  addition,  the  clause  at  252.210- 
7000,  Brand  Name  or  Equal,  shall  be 
included. 

(C)  When  component  parts  of  an  end 
item  are  described  in  the  invitation  for 
bids  by  a  "brand  name  or  equal" 
purchase  description  and  the  contracting 
officer  determines  that  application  of  the 
clause  in  (B)  above  to  such  component 
parts  would  be  impracticable,  the 
requirements  of  (A)  above  shall  not 
apply  with  respect  to  such  component 
parts.  In  such  cases,  if  the  clause  is 
included  in  the  Invitation  for  Bids  for 
other  reasons,  a  statement  substantially 
as  follows  also  shall  be  included: 

The  clause  entitled  "Brand  Name  or  Equal" 
does  not  apply  to  the  following  component 
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parUi:  (List  Ihn  cumpuoent  p«rls  us  lu  which 
lh«  clause  does  nul  apply.) 

In  the  alternahve.  if  the  contracting 
officer  determines  that  the  clause  in  (B) 
above  should  apply  to  only  certain  such 
component  parts,  the  requirements  of 
(A)  alrave  shall  apply  to  such 
component  parts  and  a  statement 
substantially  as  follows  also  shall  be 
included: 

The  clause  entitled  "Brand  Name  or  Rqual" 
applies  to  the  following  component  parts: 
(List  the  component  parts  to  which  the  clause 
applies.) 

(D)  When  an  invitation  for  bids 
contains  "brand  name  or  equal" 
purchase  descriptions,  bidders  who  offer 
brand  name  products  referenced  in  such 
descriptions  shall  not  be  required  to 
furnish  bid  samples  of  the  referenced 
brand  name  products:  however, 
invitations  for  bids  may  require  the 
submission  of  bid  samples  in  the  case  of 
bidders  offering  "or  equal"  products. 

(iii)  Bid  evaluation  and  award. 

(A)  Bids  offering  products  which  differ 
from  brand  name  products  referenced  in 
a  "brand  name  or  equal"  purchase 
description  shall  be  considered  for 
award  when  the  contracting  officer 
determines  in  accordance  with  the  terms 
of  the  clause  at  252.210-7000  that  the 
offered  products  are  equal  in  all 
material  respects  to  the  products 
referenced.  Bids  shall  not  be  rejected 
because  of  minor  differences  in  design, 
construction,  or  features  which  do  not 
affect  the  suitability  of  the  products  for 
their  intended  use. 

(B]  Award  documents  shall  identify, 
or  incorporate  by  reference  an 
identification  of,  the  specific  products 
which  the  contractor  is  to  furnish.  Such 
identiHcation  shall  include  any  brand 
name  and  make  or  model  number, 
descriptive  material,  and  any 
modifications  of  brand  name  products 
specified  in  the  bid.  Included  in  this 
requirement  are  those  instances  when 
the  description  of  the  end  item  contains 
"brand  name  or  equal"  purchase 
descriptions  of  component  parts  or  of 
accessories  related  to  the  end  item,  and 
the  clause  at  252.210-7000  was 
applicable  to  such  component  parts  or 
accessories  (see  210.0O4(b)(3)(ii)(C)). 

(iv)  Procedure  for  negotiated 
acquisitions. 

(A)  The  policies  and  procedures 
prescribed  in  210.004(b)(3)  (i)  and  (iii)  for 
acquisitions  by  sealed  bidding  shall  be 
generally  applicable  to  negotiated 
acquisitions. 

(B)  The  clause  at  252.210-7000  may  be 
adapted  for  use  in  negotiated 
acquisitions.  If  use  of  the  clause  is  not 
practicable  (as  may  be  the  case  in  an 
unusual  and  compelling  urgency). 


suppliers  shjril  be  suitably  informed  thwt 
proposals  offering  products  different 
from  the  products  referenced  by  brand 
name  will  be  considered  if  the 
contracting  officer  determines  that  such 
offered  products  are  equal  in  all 
significant  and  material  respects  to  the 
products  referenced. 

2 1 0.004-70    Requiring  triHs  Of  materials. 

A  bill  of  materials  with  respect  to  all 
or  part  of  the  supplies  to  be  furnished 
pursuant  to  a  contract,  shall  be  required 
only  if  the  contracting  officer  shall 
determine  that  such  bill  is  necessary  to 
develop  materials  or  components 
requirements  for  production  and 
maintenance  programs,  for  industrial 
mobilization  purposes,  or  for  other 
specified  purposes.  In  such  evenU  the 
contract  shall  specify,  with  respect  to 
such  bill,  the  following: 

(a)  The  supplies  or  parts  thereof  to  be 
covered  by  the  bill  of  materials; 

(b)  The  type  of  bill  or  bills  (detailed, 
modified,  expanded  summary,  or 
abbreviated  summary)  to  be  furnished, 
with  applicable  instructions: 

(c)  The  compensation  to  be  paid  the 
contractor  for  furnishing  such  bill  and 
any  revisions  thereto,  or  a  statement 
that  the  price  of  the  item  to  which  the 
bill  relates  includes  compensation  for 
the  furnishing  of  such  bill: 

(d)  The  number  and  kind  of  copies  of 
such  bill  to  be  furnished:  and 

(e)  Delivery  dates. 

The  contract  shall  also  include  the 
clause  required  by  210.011(72).  When  a 
bill  of  materials  is  procured  by  contract 
separate  from  the  supplies  to  which 
such  bill  of  materials  relates,  such 
contract  shall  include  such  of  the  terms 
mentioned  above  as  may  be  appropriate 
and  shall  specify  that  the  bill  of 
materials  shall  be  furnished  on  DD 
Forms  346  and  347,  if  applicable,  or 
authorized  reproductions  thereof.  The 
contractor  shall  not  be  required  to 
obtain  data  for  the  bill  of  materials  in 
greater  detail  from  a  subcontractor  than 
the  contractor  is  to  furnish  under  the 
terms  of  the  above  clause. 

210.008    Identification  and  availability  of 
specifications. 

(g)  (1)  A  Department  of  Defense  Single 
Stock  Point  (DODSSP)  has  been 
established  at  the  Naval  Publications 
and  Forms  Center  in  Philadelphia  for 
unclassified  Federal,  Military  and  other 
specifications  and  standards  (including 
commercial)  listed  in  the  Department  of 
Defense  Index  of  Specifications  and 
Standards  (DODISS)  and  data  item 
descriptions  listed  in  the  Department  of 
Defense  Acquisition  Management 
Systems  and  Data  Requirements  Control 


List  (AMSDL)  DODD  SOOftlS-L,  Volume 

n. 

(2)  Contracting  activities  may  obtain 
copies  of  th*  DODISS  and  the  AMSDL 
as  well  as  all  unclassified  specifications 
and  standards  (including  commercial) 
listed  in  the  DODISS.  and  data  item 
descriptions  listed  in  the  AMSDL  by 
sending  DD  Form  1425  to  the  DODSSP. 

210.011     Solicitation  provisions  and 
contract  clauses. 

(S-70J  The  contracting  officer  shall 
insert  the  provision  at  252.210-7001  in 
addition  to  the  provision  at  FAR  52.210- 
2,  Availability  of  Specifications  Listed  in 
the  DoD  Index  of  Specifications  and 
Standards  (DODISS).  in  all  solicitations 
containing  data  item  descriptions. 

(S-71)  Specifications  and  standards 
not  listed  in  the  DODISS,  and  plans, 
drawings,  and  other  pertinent 
documents  (including  new  or  revised 
Federal  or  Military  specifications  and 
standards  not  yet  listed  in  DODISS)  and 
data  item  descriptions  not  listed  in  DoD 
Directive  5000.19-L  Volume  H.  normally 
shall  be  furnished  with  the  solicitation. 
When  this  is  not  feasible  because  of  the 
bulk  of  the  documents,  the  limited 
number  of  copies  available,  or  for  some 
other  good  reason,  the  contracting 
officer  shall  insert  a  provision 
substantially  similar  to  the  provision  at 
252.210-7002.  Availability  of 
Specifications  and  Standards  Not  Listed 
in  DODISS,  Data  Item  Descriptions  Not 
Listed  in  DoD  Directive  5000.19-L. 
Volume  II,  and  Plans.  Drawings,  and 
Other  Pertinent  Documents  or  the 
provision  at  252.210-7003,  Availability 
for  Examination  of  Specifications, 
Standards,  Plans,  Drawings,  Data  Item 
Descriptions,  and  Other  Pertinent 
Documents,  as  appropriate. 

(S-72)    The  contracting  officer  shall 
insert  the  clause  at  252.210-7004  as 
required  by  210.004-70. 

PART  211— ACQUISITION  AND 
DISTRIBUTION  OF  COMMERCIAL 
PRODUCTS 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301 

211.002    PoNcy. 

Contracting  activities  may  use 
purchase  descriptions  which  allow 
offerors  to  furnish  commercial  products 
and  allow  the  Government  to  use 
commercial  distribution  systems 
whenever  these  products  or  distribution 
systems  satisfy  the  Government's  needs, 
but  only  if  not  prohibited  by  211.005(b) 
below. 
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211.005    AcceptalXlity. 

(b)  The  1983  Supplemental 
Appropriations  Act  (Pub.  L  98-63) 
contained  a  provision  limiting  the 
acquisition  of  commercial  products  by 
Department  of  Defense  contracts:  this 
same  provision  was  enacted  as  section 
779  of  the  1984  DoD  Appropriations  Act 
(Pub.  L  98-212).  When  using  funds 
appropriated  by  these  acts,  or  any  future 
appropriation  act  containing  the  same 
provision,  no  solicitation  shall  impose  a 
requirement  that  in  order  to  be  eligible 
to  submit  a  bid  or  an  offer  on  a  contract 
to  be  let  for  the  supply  of  commercial  or 
commercial-type  products,  a  small 
business  concern  must  demonstrate  that 
its  product  is  accepted  in  the 
commercial  market  (except  to  the  extent 
that  may  be  required  to  evidence 
compliance  with  the  Walsh-Healey 
Public  Contracts  Act)  or  satisfy  any 
other  prequalification  to  submitting  a 
bid  or  an  offer  for  the  supply  of  any  such 
product.  Under  this  prohibition, 
solicitations  may  not  exclude  small 
business  concerns  from  being 
considered  for  award,  whether  or  not 
former  suppliers  under  detailed 
specifications,  solely  because  the 
product  of  the  small  business  does  not 
meet  the  definition  of  a  "commercial 
product"  or  "commercial-type  product" 
in  FAR  11.001. 

PART  212— CONTRACT  DELIVERY  OR 
PERFORMANCE 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoO  FAR  Supplement 
201.301. 

Subpart  212.1— Delivery  or 
Performance  Schedules 

2 1 2. 102  Factors  to  consider  in 
establishing  sctiedules. 

(b)(S-70)  Construction.  When 
economies  to  the  Government  would 
result  by  excluding  certain  specified 
periods  of  time  from  contractor 
performance  in  computing  the 
completion  date,  the  solicitation  shall 
contain  the  clause  in  252.212-7000, 
Exclusion  of  Periods  in  Computing 
Completion  Schedules. 

212.103  Supplies  or  services. 

(S-70)     Solicitations  shall  generally 
indicate  either  a  desired  term  of 
performance  or  a  completion  date.  In 
cases  where  development  of  a  tangible 
item  by  a  given  date  is  urgent, 
solicitation  shall  indicate  such  urgency. 
Generally,  solicitations  to  conduct 
research  exploratory  development  work 
will  specify  a  level  of  effort  for  a  term  of 
performance.  However,  solicitations 
calling  for  a  specific  item  in  the  category 
of  such  exploratory  or  advanced 


development  will  specify  a  completion 
date.  A  contractor  may  propose  an 
alternate  term  of  performance  or 
completion  date  without  disqualification 
of  his  proposal. 

212.104    Contract  clauses. 

(a)(2)  The  clauses  at  FAR  52.212-1  and 
FAR  52.212-2  can  also  be  used  in 
contracts  for  research,  development 
facilities,  time  and  material,  and  labor 
hours. 

(a)(3)  The  clauses  at  FAR  52.212-1  and 
FAR  52.212-2  can  also  be  used  in 
contracts  for  research,  development 
facilities,  time  and  material,  and  labor 
hours. 

Subpart  212J2 — Liquidated  Damage* 

212.204    Contract  clauses. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  FAR  252.212-5  in  all 
construction  contracts  in  excess  of 
$25,000  except  cost-plus-fixed-fee 
contracts,  or  those  where  the  contractor 
cannot  control  the  pace  of  the  work.  Use 
of  the  liquidated  damages  clause  is 
optional  for  contracts  of  $25.0(K)  or  less. 

Subpart  212.3 — Priorities  and 
Allocations 

212.302    GeneraL 

(S-70)  DoD  Priorities  and  A/locations 
Manual.  Department  of  Defense 
implementation  of  all  rules  and 
regulations,  published  by  the  Office  of 
Industrial  Resource  Administration 
(OIRA)  of  the  Department  of  Commerce 
and  for  which  the  Department  of 
Defense  is  delegated  administrative 
responsibility  is  published  in  the 
Priorities  and  Allocations  Manual 
promulgated  by  Department  of  Defense 
Instruction  4400.1.  Authorized 
deviations  to  the  priorities  and 
allocations  rules  and  regulations  are 
published  in  the  Manual. 

Subpart  212.4— Variation  in  Quantity 

212.401    Supply  contracts. 

(a)  The  permissible  variation  in  the 
acquisition  of  small  quantities  of 
subsistence  may  be  stated  in  Ihe 
Schedule  as  follows: 

(1)  Standard  pack  items  purchased  on 
a  package,  carton,  can  or  other  than 
pound  basis:  maximum  variation  for  250 
units  or  less — nearest  full  shipping 
container. 

(2)  Nonstandard  pack  items  other  than 
carcass  meats  not  purchased  on  a 
package,  carton,  or  can  basis:  maximum 
variation  for  250  pounds  or  less — 
nearest  piece  or  shipping  container. 

(3)  Carcass  meats:  maximum  variation 
for  500  pounds  or  less — nearest  piece, 
quarter,  side  or  carcass. 


BEST  COPY  AVAILABLE 


SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  213— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

Subpart  213.1 — General 

213.104    Procedures. 

(a)  Installation  or  activity 
transportation  facilities  may  be  used  for 
delivery  from  local  suppliers  to  the 
contracting  installation  only  after 
consideration  of  the  following  methods: 

(1)  Supplier  delivery; 

(2)  Common  carrier; 

(3)  Pan:el  post; 

(4)  Other  mail  classes. 

(b)  In  other  acquisitions  using  small 
purchase  procedures,  solicitation  of 
foreign  firms  located  in  qualifying      ^ 
countries  (see  225.001)  is  not  required* 
unless  determined  to  be  in  the  best 
interests  of  the  Government. 

213.106    Competition  and  price 
reasonat>leness. 

(b)  Purchases  over  $1,000.  Display  in  a 
public  place  of  written  requests  for 
quotations  which  provide  at  least  10 
calendar  days  for  submission  of  quotes 
and  which  have  an  estimated  value  in 
excess  of  $5,000  is  encouraged.  Display 
of  such  requests  below  that  value  is 
permitted. 

(c)  Data  to  support  small  purchases 
over  $1,000.  If  a  separate  form  is  used 
for  documentation  of  price 
reasonableness,  DD  Form  1784.  Small 
Purchase  Pricing  Memorandum,  shall  be 
used. 

Subpart  213.2— Blanlcet  Purchase 
Agreements 

2 1 3.203    Establistiment  of  btanket 
purcttase  agreements. 

213.203-2    Clauses. 

(a)  Form.  (1)  Except  as  provided  in 
paragraph  (a)(2)  below,  blanket 
purchase  agreements  shall  be  prepared 
and  issued  on  DD  Form  1155  (Order  for 
Supplies  or  Services/Request  for 
Quotations).  Either  the  "General 
Provisions,"  DD  Form  1155r,  or  the 
"Reverse  of  Order  for  Supplies  or 
Services/Request  for  Quotations- 
Foreign,"  DD  Form  1155r-l,  as 
applicable,  shall  be  used.  Other 
applicable  provisions  of  the  blanket 
purchase  agreement  shall  be  set  forth  on 
the  Standard  Form  36  (Continuation 
Sheet)  or  on  a  blank  sheet  of  paper. 
Clauses  authorized  in  213.505-2(S-73H1)' 
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which  are  mandatory  for  use  in 
purchases  over  $10,000  shall  be  included 
in  blanket  purchase  ajtreements  that 
permit  the  placement  of  individual  calls 
valued  at  more  than  $10,000. 
Additionally,  the  following;  provisions 
may  be  applicable: 

(i)  The  Contract  Work  Hours  and 
Safety  Standards  Act — Overtime 
Compensation  clause  at  FAR  52.222-4 
shall  be  added  unless  it  is  reasonably 
anticipated  that  the  aggregate  of  the 
total  dollar  amounts  of  orders  to  be 
placed  thereunder  will  be  $2,500  or  less; 

(ii)  When  the  agreement  is  for  the 
intended  purchase  of  services  covered 
by  the  Service  Contract  Act  of  1965.  as 
amended,  the  clause  at  FAR  52.222-41 
shall  be  substituted  for  Clause  15  of  the 
General  Provisions  and  the  procedures 
in  FAR  22.1005  complied  with,  unless  it 
is  reasonably  anticipated  that  the 
aggregate  of  the  total  dollar  amounts  of 
orders  to  be  placed  thereunder  will  be 
$2,500  or  less: 

(iiif  When  the  agreement  is  for  the 
intended  purchase  of  supplies,  the 
Walsh-Healey  Public  Contracts  Act 
clause  at  FAR  52.222-20  shall  be  added, 
unless  the  agreement  limits  the 
aggregate  total  dollar  amounts  of  orders 
to  be  placed  thereunder  to  $10,000; 

(iv)  When  the  agreement  is  for  the 
intended  purchase  of  supplies,  the 
apphcabie  Equal  Opportunity  Clause  at 
FAR  52.222-28  shall  be  added:  and 

(v)  The  Identification  of  Sources  of 
Supply  clause  at  252.217-7270  (see 
217.7204). 

(2)  Blanket  purchase  agreements 
issued  by  the  Defense  Personnel  Support 
Center  may  be  prepared  on  its  form 
"Order  for  Subsistence." 

(b)  Numbering.  Enter  the  Procurement 
Instrument  Identification  (PII)  number  as 
prescribed  in  Subpart  204.70. 

213.204    Purchase  under  blanket  purciMM 
agreements. 

(b)  A  blanket  purchase  agreement 
may  not  be  used  when  a  call  exceeds 
$10,000.  except  that  BPA  calls  up  to 
$^5,000  may  be  placed  by  Inventory 
Control  Points.  BPA  calls  for  subsistence 
are  unlimited  as  to  dollar  value, 
however  such  actions  over  $25,000  must 
satisfy  the  requirements  of  Part  206. 
BPA's  may  also  be  established  with 
Federal  Supply  Schedule  contractors 
and  AOTS  Schedule  contractors 
consistent  with  the  terms  of  the 
applicable  contract  schedule  (see  FAR 
13.203-l(f)). 


Subpart  213.3— Fast  Payment 
Procedure 

213.302    Conditions  for  us*. 

(a)  Individual  orders  do  not  exceed 
$25,000.  except  that  for  purchases  of 
brand  name  commissary  resale 
subsistence  and  commercial  type 
medical  supplies  for  direct  shipment 
overseas,  the  procedure  may  be  used 
without  dollar  limitation. 

Subpart  213.4— Imprest  Fund 

213.402    General. 

(a)  Authority.  Commanders  of 
installations  and  of  activities  with 
contracting  authority  are  authorized  to 
approve  the  establishment  of  imprest 
funds.  The  number  of  imprest  funds  at 
an  installation  shall  be  kept  to  a 
minimum,  and  one  imprest  fund  should 
be  sufHcient  in  most  instances. 
Exceptions  to  this  general  rule  may  be 
justified  for  isolated  activities  when  the 
location  of  the  established  fund  is  not 
readily  accessible.  Additional  guidance 
on  imprest  funds  is  contained  in  DoD 
Instruction  5100.71.  Delegation  of 
Authority  and  Regulations  Relating  to 
Cash  Held  at  Personal  Risk  Including 
Imprest  Funds. 

(b)  Imprest  fund  cashiers. 

(1)  Imprest  fund  cashiers  must  be 
appointed  by  the  head  of  an  installation 
or  activity  to  make  authorized  cash 
payments  for  materials  and  nonpersonal 
services,  maintain  custody  of  funds,  and 
file  periodic  vouchers  to  account  for  and 
replenish  the  imprest  fund.  An  imprest 
fund  cashier  should  be  established  at  a 
convenient  location  on  the  installation 
or  activity  for  the  purpose  of  making 
payments  to  vendors  or  carriers,  e.g..  in 
"Central  Receiving."  Disbursing  ofHcers 
and  individuals  responsible  for 
originating,  approving  and  processing 
requirements  are  not  eligible  for 
appointment  as  imprest  fund  cashiers. 
Exceptions  to  this  rule  may  be  granted 
by  the  major  headquarters  exercising 
control  over  the  installation  or  activity. 
In  no  event  shall  an  imprest  fund  cashier 
have  access  to  or  control  of  more  than 
one  imprest  fund. 

(2)  Each  appointment  and  termination 
of  appointment  shall  be  approved  by  the 
head  of  the  installation  or  activity.  After 
approval,  administrative  orders  signed 
by  the  appropriate  authority  shall  be 
issued.  Appointment  orders  shall 
contain  the  following: 

(i)  Name  of  individual  and  duty 
station: 

(ii)  Identification  of  disbursing  station 
for  which  the  cashier  will  act.  including 
the  accounting  number  assigned  thereto: 

(iii)  Specific  duties  to  be  performed; 

(iv)  Effective  date;  and 


(v)  Amount  and  location  of  fund. 

An  alternate  cashier  may  be  appointed 
(.see  (3)  below)  on  the  same  order  as  the 
principal.  Two  copies  of  the  orders  shall 
be  furnished  to  cashiers,  and  one  copy 
each  to  the  disbursing  office  and  the 
installation  or  activity  contracting  office. 

(3)  An  alternate  imprest  fund  cashier 
may  be  appointed  to  provide  service 
during  the  absence  of  the  principal 
cashier.  Appointment  requirements  for 
principal  cashiers  shall  apply  to 
alternate  cashiers.  In  planned  absences 
of  the  principal  cashier,  cash  may  be 
advanced  by  the  principal  to  the 
alternate  in  any  amount  up  to  the  limit 
of  the  fund.  The  principal  shall  obtain  a 
signed  cash  receipt  from  the  alternate. 
Upon  resumption  of  duties,  the  principal 
cashier  shall  return  the  cash  receipt  to 
the  alternate  after  obtaining  paid 
receipts,  subvouchers  and  residual  cash. 
In  the  unforeseen  absence  of  the 
principal  cashier,  funds  may  be 
advanced  to  the  alternate  in  the  normal 
manner  by  the  disbursing  officer.  These 
funds  shall  be  in  addition  to  the  amount 
currently  advanced  to  the  principal 
cashier  under  the  established  fund,  but 
shall  not  exceed  the  amount  of  the  fund. 
Upon  return  of  the  principal  cashier,  the 
alternate  shall  return  paid  receipts, 
subvouchers,  and  residual  cash,  to  the 
disbursing  officer. 

213.404    Condmons  for  use. 

(a)  Imprest  funds  may  also  be  used  for 
small  purchases  when: 

(1)  The  supplies  or  services  are 
available  for  delivery  within  60  days, 
whether  at  the  suppher's  place  of 
business  or  at  destination. 

(2)  The  purchase  does  not  require 
detailed  technical  specifications  or 
technical  inspection. 

(b)  Imprest  funds  may  also  be  used  for 
payment  of: 

(1)  Charges  fur  local  delivery,  parcel 
post  (including  ao.d.  postal  charges)  and 
line  haul  or  inter-city  transportation 
charges  of  $75.00  or  less  for  supplies 
ordered  for  payment  from  imprest  funds 
when  the  vendor  is  requested  to  arrange 
for  delivery. 

(2)  C.O.D.  charges  for  supplies 
ordered  for  payment  from  imprest  funds. 

(3)  Civilian  volunteers  for 
participation  in  approved  medical 
research  projects. 

(c)  The  conditions  for  use  specified  in 
(a)  and  (b)  above  do  not  preclude  the 
use  of  imprest  funds  for  other 
expenditures  not  related  to  small 
purchases  (e.g.,  travel  advances,  travel 
expenses,  transportation  charges,  and 
purchases  of  postage  stamps  and 
transportation  tokens  or  passes),  when 
such  expenditures  are  authorized  by 
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other  regulations  governing  the  use  of 
imprest  funds, 
(d)  Imprest  funds  shall  not  be  used  for 

(1)  Payments  of  salaries  and  wages: 

(2)  Advances,  other  than  those 
authorized  in  213.402; 

(3)  Cashing  of  checks  or  other 
negotiable  instruments.    1 

213.405    Procedures. 

(a)  Receipt  of  material. 

(1)  All  material  purchased  through  the 
imprest  fund  shall  be  delivered  to  a 
designated  receiving  activity.  The 
receiver  shall  examine  the  material  to 
ascertain  that  the  quantities  and  items 
described  on  the  purchase  request 
document  and  the  supplier's  sales 
document  are  present  and  in 
satisfactory  condition.  If  the  material  is 
acceptable,  the  receiver  shall  stamp  the 
supplier's  sales  document  "Received 
and  Accepted."  date  and  sign  the 
document,  and  pass  it  to  the  imprest 
fund  cashier  for  payment.  A  supplier's 
sales  document,  a  receipted  Standard 
Form  1165  (Receipt  for  Cash — 
Subvoucher),  DD  Form  1155  (Order  for 
Supplies  or  Services/Request  for 
Quotations),  or  DD  Form  1348-1  (DoD 
Single  Line  Item  Release/Receipt 
Document)  may  be  used  to  record  the 
receipt  of  purchases  made  from  the 
imprest  fund. 

(2)  When  it  is  not  practicable  to 
obtain  delivery  of  material  at 
destination  on  a  c.o.d.  basis,  advance 
arrangement  may  be  made  for  the 
material  to  be  picked  up.  The  imprest 
fund  cashier  may  then  advance  cash  to 
an  authorized  individual  to  pick  up  and 
pay  for  the  material.  Necessary 
certification  of  receipt  and  acceptance 
of  material  shall  be  obtained  on  one  of 
the  documents  as  indicated  in  (1)  above. 
Receipt  for  cash  payment  (see  (e)  below) 
shall  be  made  on  the  same  document, 
which  will  serve  as  the  imprest  fund 
receipt. 

(3)  When  prior  arrangement  for  pick 
up  of  material  is  not  practicable,  the 
imprest  fund  cashier  may  advance  cash 
to  an  authorized  individual  to  make  a 
proposed  purchase. 

(b)  Advance  of  funds.  Individuals 
receiving  a  cash  advance  from  the 
imprest  fund  cashier  shall  be  required  to 
sign  the  "Interim  Receipt  for  Cash" 
portion  of  Standard  Form  1165.  or  an 
equivalent  receipt  form.  After  purchase 
has  been  made,  the  individual  will 
return  any  unused  cash  to  the  imprest 
fund  cashier  with  the  necessary 
certifications  of  receipt,  acceptance,  and 
cash  payment,  at  which  time  the  imprest 
fund  cashier  shall  "void"  the  interim 
receipt  for  cash.  Cash  so  advanced 
should  be  accounted  for  daily,  but  under 


unusual  circumstances,  cash  may  be 
advanced  for  longer  periods. 

(c)  Certification  of  cash  payment.  The 
original  receipt  document  (or  a  copy 
tendered  as  the  original)  presented  to 
the  imprest  fund  cashier  for  payment 
shall  be  stamped  with  a  certification 
containing  the  following  information: 

(1)  Statement  that  cash  payment  was 
received  in  full. 

(2)  Amount  paid. 

(3)  Date  of  payment. 

(4)  Signature  and  title  of  supplier  or 
supplier's  agent  receiving  the  cash 
payment. 

Alterations  or  corrections  to  documents 
tendered  for  payment  shall  be  initialed 
by  the  person  making  the  change. 
Changes  in  the  amount  paid  shall  be 
initialed  by  the  individual  receiving 
payment. 

(d)  Responsibilities  of  imprest  fund 
cashier. 

(1)  Pending  receipt  of  material,  the 
imprest  fund  cashier  shall  keep  a  file  of 
purchase  request  documents  covering 
imprest  fund  purchases.  Prior  to 
payment,  or  acceptance  of  the  document 
tendered  for  settlement  of  an  advance, 
the  cashier  shall  verify  the  necessary 
certification  of  receipt  and  the  supplier's 
billed  price  or  the  price  paid.  If  the 
supplier's  receipt  for  cash  payment  is 
not  obtained  for  purchases  of  $15  or 
less,  the  imprest  fund  cashier  shall 
complete  the  cash  receipt  document  and 
have  the  person  receiving  the  fund  sign 
this  document.  Receipt  for  U.S.  parcel 
post  c.o.d.  charges  should  be  obtained 
on  Standard  Form  1165.  When  receipt 
cannot  be  obtained  for  c.o.d.  purchases, 
imprest  fund  cashiers  located  in  foreign 
countries  are  authorized  to  certify  on  the 
receipt  document,  "Delivered  by  (name 
of  post  office  or  carrier)  no  receipt 
given."  The  c.o.d.  label  shall  be  removed 
from  the  parcel  and  affixed  to  the 
receipt  document  in  support  of  the 
reimbursement  voucher.  Imprest  fund 
cashiers  at  any  location  may  accept  a 
signed  c.o.d.  receipt  to  support  the 
subvoucher  if  the  carrier  refuses  to  sign 
a  Government  form. 

(2)  After  completion  of  the  settlement 
transaction,  each  subvoucher  shall  be 
numbered  consecutively  and  this 
number  placed  on  the  original  of  the 
paid  receipt  documents.  These 
subvouchers  will  support  the  cashier's 
claim  for  reimbursement  of  the  imprest 
fund.  The  imprest  fund  cashier  will  not 
request  duplicate  receipt  documents,  nor 
retain  such  documents  if  provided. 

(3)  When  total  charges  stated  on  the 
sales  document  are  paid,  without 
deduction  of  discounts  offered  and 
earned,  or  without  correction  of  minor 
billing  errors,  action  will  be  taken  to 


obtain  a  refund  from  the  supplier. 
Collection  action  may  be  waived  for 
refunds  of  one  dollar  or  less. 

(e)  Payments. 

(1)  C.O.D.  Upon  presentation  of  an 
authorized  document  with  the  necessary 
certification  of  receipt  for  supplies  or 
services,  the  imprest  fund  cashier  or 
other  authorized  individual  shall  pay  the 
supplier  or  supplier's  agent  and  obtain 
the  certification  of  cash  payment  as  set 
forth  in  213.405(d)(1). 

(2)  Receipt  from  common  carrier  or 
post  office.  When  C.O.D.  shipments  are 
received  or  picked  up  from  a  common 
carrier  or  post  ofiice,  the  certification  of 
cash  payment  may  be  accomplished  on 
a  list  of  the  packages  provided  by  the 
post  office  or  common  carrier.  Such 
receipt  will  be  supported  by  copies  of 
the  applicable  sales  documents,  if 
available. 

(3)  Periodic  payments.  When  a 
blanket  purchase  agreement  is  not 
suitable  and  it  is  administratively 
convenient  and  agreeable  to  the 
supplier,  periodic  payments  from  the 
imprest  fund  may  be  made  for  supplies 
delivered  on  a  repetitive  basis,  provided 
that  the  accumulated  amount  of  the 
deliveries  for  the  specified  period  does 
not  exceed  the  dollar  limitation  imposed 
on  the  imprest  fund  method  by  FAR 
13.404. 

(4)  Failure  to  ship  C.O.D.  When 
material  is  ordered  C.O.D.  but  is  shipped 
by  the  supplier  subject  to  payment  by 
check.  Standard  Form  1034  (Public 
Voucher  for  Purchases  and  Services 
Other  than  Personal),  may  be  used  to 
make  payment.  Under  these 
circumstances,  the  receiver,  shall 
prepare  the  necessary  certification  of 
receipt  and  forward  the  receipted 
document  through  the  imprest  fund 
cashier,  for  attachment  of  the  supporting 
documents  which  authorized  the 
shipment  and  submission  to  the 
disbursing  officer  for  payment. 

(f)  Reimbursement  of  imprest  funds. 
(1)  The  imprest  fund  shall  be 

reimbursed  by  use  of  Standard  Form 
1129  (Reimbursement  Voucher) 
supported  by  cashier's  subvouchers.  The 
imprest  fund  cashier  shall  prepare  and 
submit  Standard  Form  1129  in  triplicate 
to  the  disbursing  officer  as  frequently  as 
necessary,  but  not  less  often  than 
monthly.  At  the  close  of  the  fiscal  year, 
a  reimbursement  voucher  c(^vering  all 
remaining  subvouchers  through  30 
September  shall  be  submitted  before  the 
closing  of  the  allotment  accounts  for  the 
month.  When  required,  subvouchers 
shall  be  summarized  by  account  to 
complete  the  accounting  classification 
block  of  Standard  Form  1129  and 
submitted  to  the  disbursing  officer  for 
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reimbursement  of  the  iinpre«l  fund.  One 
copy  of  Standard  Form  1129  shail  be 
rcla>ined  by  the  imprest  fund  cashier 
poinding  the  return  of  the  "pdid"  copy  of 
the  form  with  the  reimbursement  checks 
or  currency  in  the  amounts  requested  by 
the  cashier.  Wheo  the  imprest  fund  is 
reimbursed  by  mail,  or  when  long  delays 
in  the  reimbursement  are  encountered. 
Ih«  imprest  fund  cashier  may  retain 
copies  of  subvouchers  until 
raimbursement  is  accomplished.  When 
copies  are  retained  they  shall  be  placed 
in  a  sealed  envelope  identified  to  the 
reimbursement  voucher  involved.  When 
reimbursement  is  received  the  sealed 
envslope  will  be  presented  to  the  official 
who  .signed  the  Administrative 
Certificate  on  the  Standard  Form  1129 
for  destruction. 

(2)  When  a  supplier  refunds  cash  prior 
to  the  submission  of  Standard  Form  1129 
covering  such  payment,  the  imprest  fund 
cashier  shall  accept  the  refund,  return 
the  money  to  the  imprest  fund,  and  enter 
the  amount  of  the  refund  on  the  original 
of  the  supplier's  receipt.  When  the 
refund  is  made  subsequent  to  the 
submission  of  the  applicable  Standard 
Form  1129,  the  impretit  fund  cashier 
shall  enter  the  amount  of  the  refund  on 
the  retained  copy  of  the  reimbursement 
voucher,  promptly  submit  the  refund  to 
the  disbursing  officer,  and  obtain  a 
receipt. 

(g)  Accounting.  Recordkeeping  for  the 
imprest  fund  shall  be  as  simple  as 
possible  consistent  with  the 
maintenance  of  adequate  controls.  A  file 
of  supplier's  receipts  for  amounts  paid 
and  not  yet  vouchered  for 
reimbursement,  nnd  copies  of  paid 
reimbursement  vouchers  ordinarily  will 
suffice  for  the  record  of  the  imprest  fund 
cashier. 

(h)  Review.  The  imprest  fund  cashier 
shall  be  required  to  account  for  the 
established  fund  at  any  time,  by  cash  on 
hand,  paid  supplier's  receipts, unpaid 
reimbursement  vouchers,  and  interim 
receipts  for  cash.  Unannounced 
inspections,  including  cash  counts  are 
required  to  be  made  of  each  imprest 
fund  at  least  quarterly  by  qualified 
individuals  who  are  under  the 
jurisdiction  of  the  Comptroller  or  Chief 
Accounting  Officer  of  the  installation, 
where  such  positions  exist,  but  in  any 
case  by  individuals,  excluding  the 
disbursing  officer  advancing  the  funds 
and  subordinates  of  the  imprest  fund 
cashier. 

Subpart  213.5 — Purchase  Order* 
213.502    Unprtced  purchase  order*. 

(c)  Unpriced  purchase  orders  may  be 
issued  by  using  DD  Form  1155. 


2 1 3.503    OtMaMng  contractor  acceptance 
and  modifying  purchase  orders. 

(b)  Standard  Form  M  shall  tie  used  to 
modify  the  purchase  order  for 
administrative  or  other  changes. 

(1)  Modifications  making 
administrative  changes  such  aa  the 
correction  of  typographical  errors, 
changes  in  piiying  office,  and  changes  in 
accounting  and  appropriation  data  do 
not  require  contractor  acceptance.  In 
addition,  the  issuance  of  no  cost 
Amended  Shipping  Instructions  (ASIs) 
which  modify  unilateral  purchase  orders 
and  which  have  been  concurred  in  by 
the  contractor  by  telephone  or  letter  do 
not  require  contractor  acceptance  by 
signature  on  the  Standard  Form  30. 

(2)  To  otherwise  modify  a  purchase 
order  prior  to  commencement  of 
performance  and  within  the  scope  of  the 
original  order,  a  unilateral  modification 
may  be  issued  on  a  Standard  Form  30. 
The  modification  may  not  be 
unilaterally  issued  unless: 

(i)  The  modification  reflects  the 
contractor's  written  or  oral  confirmation 
of  the  proposed  revision(s).  I'nilalcral 
modifications  may  include  withdrawal 
of  all  or  part  of  the  original  purchase 
order. 

(ii)  Block  13.\.  of  the  Standard  Form 
30  is  annotated  to  reflect  the  issuance  of 
an  authorized  unilateral  modification. 

(3)  To  otherwise  modify  the  purchase 
order,  and  if  not  previously  included  in 
the  purchase  order,  the  Additional 
General  Provisions  (Clauses  16-19  of  DD 
Form  1155r)  shail  be  incorporated  by 
reference  in  the  Standard  Form  30. 
Amendment  of  Solicitation/Modificatiim 
of  Contract,  and  the  contractor's 
acceptiince  obtained  by  signature  on  the 
Standard  Form  30.  Subsequent  changes 
pursuant  to  the  Changes  clause  shall  not 
require  contractor  acceptance.  Mowevcr. 
other  modifications  outside  the  scope  of 
the  Changes  clause,  such  as  the  addition 
of  the  Government  Property  clause,  shall 
require  contractor  acceptance  by 
signature  on  the  Standard  Form  30. 


21X505 
forma. 


Purcfiase  order  and  related 


2 1 3.505-2    Agency  order  forms  in  lieu  of 
optional  Forms  347  and  348. 

(S-7())  Purchases  of  supplies, 
n<mpersonal  .services  and  construction 
not  in  excess  of  S2S.000  may  be  effected 
by  using  DD  Form  1155,  Order  for 
Supplies  or  Services/Request  for 
Quotations,  and  its  ancillary  forms, 
(Optional  Forms  347  and  348  are  not 
authorized  for  use  in  the  Department  of 
Defense.) 

(S-71)  The  DD  Form  1155  provides  for 
the  arrangement  of  information  in  fixed 
locations,  including  sequential 


numbering  of  all  blocks,  and  within 
certain  of  these  blocks,  a  code  box  for 
in.serting  alpha-numeric  codes.  The 
uniform  arrangement  of  data  and  thi; 
provision  for  codes  facilitates  manual 
and  automated  processing  of  contractual 
documents  and  interchange  of 
information  between  contracting  offices 
and  contract  administration  activities. 

(S-72)  Forms.  The  following  forms 
may  be  used  to  issue  purchasi;  orders: 

(1)  DD  Form  1155,  Order  for  Supplies 
or  Services/Request  for  Quotations, 
which,  when  used  with  DO  Form  ll.SSr 
in  accordance  with  213.505-2(S-73H1). 
or  with  DD  Form  n,S5r-l  in  accordHncc 
with  213.50S-2(S-73)(2),  as  «pproprinte. 
provides  in  one  document — 

(i)  A  purchase  order,  a  blanket 
purchase  agreement,  a  delivery  order 
under  a  contract  or  delivery  order  on 
Government  agencies  outside  the 
Department  of  Defense; 

(ii)  A  receiving  and  inspection  report: 

(iiij  A  property  voucher, 

(iv)  A  public  voucher:  and 

(v)  A  document  fur  acceptance  by  the 
supplier. 

(2)  Standard  Form  36,  Continuation 
Sheet,  provides  additional  space,  or  a 
blank  sheet  of  paper  may  be  used. 

(3)  DD  Form  llS.'ic-l.  Commissary 
Continuation  Sheet,  (for  use  on  an 
optional  basis),  provi<les  columns  suited 
for  commissary  acquisitions. 

(4)  Standard  Form  30,  Amendment  of 
Solicitation/Modification  of  Contract, 
shall  be  used  in  all  modifications  to  DD 
Form  1155  (see  213.503). 

(5)  The  foregoing  forms  may  be  used 
as  snap-out  manifold  forms,  as  cut 
sheets,  as  reproducible  masters,  or 
automatically  printed.  In  addition.  DD 
Form  1155r  or  DD  Form  1155r-l  may  be 
printed  <m  the  reverse  of  DD  Form  1155. 

(S-73)  Conditions  for  use. 

(1 )  Use  us  o  purchase  order  of  not 
more  than  $25,000  in  the  United  States, 
its  possessions,  and  Puerto  Rico.  The 
Unittfd  States,  when  used  in  a 
geographical  sense,  means  the  Stales 
and  tl]e  District  of  Columbia. 
Possessions,  in  a  geographical  '<rnse. 
include  the  Virgin  Islands,  the  Swan 
Islands,  Guantanamo  Bay,  Johnston 
Island,  American  Samoa,  Guam,  Wake 
Island,  Midway  Island,  and  the  Guano 
Islands,  but  do  not  incJudc  Puerro  Kico, 
leased  bases,  or  trust  territories. 
Definitions  of  the  United  States,  in  a 
contractual  sense,  vary  according  to 
individual  laws,  orders  or  rog.ilalions. 
DD  Form  1155  is  authorized  for 
negotiated  purchases  of  not  more  than 
$25,000  within  the  United  Slates,  its 
possessions,  and  Puerto  Rico,  provided. 
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(i)  The  acquisition  is  unclassified, 
except  that  DD  Form  1155  may  be  used 
for  classified  acquisition  if: 

(A)  The  Security  Requirements  clause 
in  FAR  52.204-2  is  inserted  in  the 
schedule. 

(B)  DD  Form  254,  Contract  Security 
Classification  Specification,  (see  FAR 
4.403(c)  and  FAR  53.204-1)  is 
incorporated  in  the  purchase  order. 

(C)  The  contractor's  acceptance  of  the 
purchase  order  is  obtained  by  use  of  DD 
Form  1155r  at  the  lime  of  issuance  of  the 
order. 

(ii)  No  clause  covering  the  subject 
matter  of  any  clause  set  forth  in  this 
supplement,  other  than  clauses  on  DD 
Form  1155r  and  clauses  referred  to  in 
this  paragraph  {213.505-2(S-73)(1)}  and 
in  FAR  13.502,  Unpriced  Purchase  Order. 
FAR  13.503,  Obtaining  Contractor 
Acceptance  and  Modifying  the  Purchase 
Order,  FAR  46.301.  Contractor 
Inspection  Requirements,  FAR  46.302, 
Standard  Inspection  Requirements,  and 
FAR  46.504,  Certificate  of  Conformance, 
is  to  be  used. 

(iii)  When  the  order  specifies  the 
delivery  of  data,  one  of  the  clauses  in 
252.227,  Rights  in  Technical  Data  and 
Computer  Software,  shall  be  used  as 
appropriate  in  accordance  with  the 
instructions  contained  in  227.4. 

(iv)  When  required  by  FAR  25.7,  the 
clause.  Certain  Communist  Areas,  in 
FAR  52.225-11  shall  be  used. 

(v)  When  required  by  FAR  12.4,  the 
clause  in  FAR  52.212-9,  Variation  in 
Quantity,  shall  be  used. 

(vi)  When  required  by  232.111  the 
clause  in  252.232-7000,  Invoices,  shall  be 
used, 

(vii)  When  the  order  is  assigned  to 
other  than  the  purchasing  office  for 
administration,  or  if  otherwise  desired 
by  the  purchasing  office,  the  clause. 
Material  Inspection  and  Receiving 
Report  in  252.246-7000,  shall  be  used. 

(viii)  When  Government  property 
having  an  acquisition  cost  in  excess  of 
$50,000  is  to  be  furnished  (for  use  in 
performance  of  an  order  or  for  repair), 
the  appropriate  Government  Property 
clause  or  clauses  in  FAR  52.24&-1.Z3.  or 
19  shall  be  inserted  in  the  Schedule. 
When  Government  property  having  an 
acquisition  cost  not  in  excess  of  $50,000 
is  to  be  furnished  for  use  in  performance 
of  the  order  or  for  repair,  the 
Government-Furnished  Property  (Short 
Form)  clause  in  FAR  52.245-4  shall  be 
inserted  in  the  Schedule,  provided  that 
use  of  the  clause  shall  be  optional  when 
the  acquisition  cost  of  property 
furnished  for  repair  is  not  in  excess  of 
$10,000.  When  a  Government  Property 
clause  is  inserted  in  the  Schedule,  the 
contractor's  signature  shall  be  obtained 
on  the  DD  Form  1155r. 


(ix)  When  the  order  is  for  Military 
Assistance  Program  items,  the  United 
States  Products  Certificate  (Military 
Assistance  Program),  at  252.225-7015, 
and  the  clause.  United  States  Products 
(Military  Assistance  Program),  in 
252.225-7016,  shall  be  inserted  in  the 
Schedule,  and  Clause  6,  Foreign 
Supplies,  of  the  General  Provisions  shall 
be  deleted.  In  addition,  the  contractor's 
signature  shall  be  obtained  on  DD  Form 
1155r. 

(x)  When  required  by  217.7204(b),  the 
clause  Identification  of  Sources  of 
Supply  at  252.217-7270  shall  be  used. 

(xi)  The  clauses.  New  Material,  (FAR 
52.210-5)  and  Used,  Reconditioned, 
Residual  Inventory  and  Former 
Government  Surplus  Property  (FAR 
52.210-6  and  7),  may  be  used  in 
accordance  with  the  provisions  of  FAR 
10.010  and  FAR  10.011. 

(xii)  When  the  order  is  for  mortuary 
services; 

(A)  The  following  clauses  shall  be 
inserted  in  the  Schedule: 

(7)  The  Specifications  clause  in 
252.237-7104; 

[2]  The  Delivery  and  Performance 
clause  in  252.237-7107; 

(3)  The  Subcontracting  clause  in 
252.237-7108; 

(4)  The  Professional  Requirements 
clause  in  252.237-7111; 

(5)  The  Facility  Requirements  clause 
in  252.237-7112; 

(6)  The  Preparation  History  clause  in 
252.237-7113; 

(7)  The  Inspection  of  Services  clause 
in  FAR  52.246-4. 

(B)  The  Additional  Default  Provision 
clause  in.252,237-7109  shall  be  inserted 
in  the  Schedule,  with  the  following 
substitutions  for  paragraph  (a)  and  the 
first  sentence  of  paragraph  (b)  of  that 
clause: 

(a)  This  clause  supplements  the 
"Termination  for  Default"  clause  of  this 
contract. 

(b)  This  contract  may  be  terminated  for 
default  by  written  notice  if  during  the 
performance  of  this  contract: 

(C)  The  Changes  clause  in  FAR 
52.243-1  shall  be  substituted  for 
paragraph  16  of  the  Additional  General 
Provisions  on  DD  Form  1155r, 

(xiii)  [Reserved] 

(xivj  When  required  by  225.70,  the 
clauses  252.225-7009,  Preference  for 
Certain  Domestic  Commodities,  252.225- 

7011,  Preference  for  Domestic  Specialty 
Metals  (Major  Programs),  and  252.225- 

7012,  Preference  for  Domestic  Specialty 
Metals,  shall  be  added. 

(xv)  When  required  by  FAR  22.10,  the 
clause.  Service  Contract  Act  of  1965,  at 
FAR  52.222-41  for  service  contracts  in 
excess  of  $2,500.  or  FAR  52.222-40  for 


Cecontracts  not  in  excess  of  $2,500, 
shall  be  added. 

(xvi)  When  required  by  FAR  47.305-6, 
the  clause.  Clearance  and 
Documentation  Requirements — 
Shipments  to  DoD  Air  or  Water 
Terminal  Transportation  Points  at  FAR 
52.247-52  shall  be  added. 

(xvii)  In  accordance  with  FAR  46.805, 
the  clause  in  FAR  52.246-23,  Limitation 
of  Liability,  or  FAR  52.246-25,  Limitation 
of  Liability — Services,  may  be  inserted. 

(xviii)  When  the  order  requires  the 
use  of  a  Government  bill  of  lading  or 
mailing  indicia,  the  clause,  FOB  Origin- 
Government  Bills  of  Lading  or  Prepaid 
Postage,  at  FAR  52.242-10  or  FOB 
Origin-Government  Bills  of  Lading  or 
Indicia  Mail,  at  FAR  52.242-11,  shall  be 
added.  , 

(xix)  [Reserved] 

(xx)  [Reserved] 

(xxi)  At  the  contracting  officer's 
discretion,  the  clause,  Duty-Free  Entry — 
Qualifying  Country  End  Products  and 
Supplies,  at  252.225-7008  may  be  used 
(see  225.605(a)(S-70)). 

(xxii)  When  required  by  FAR  22.305, 
the  Contract  Work  Hours  and  Safety 
Standards  Act — Overtime 
Compensation — General,  clause  in  FAR 
52.222-4  shall  be  added. 

(xxiii)  [Reserved] 

(xxiv)  [Reserved] 

(xxv)  When  required  by  FAR 
ig.508(c).  the  Notice  of  Total  Small 
Business  Set-Aside  clause  in  FAR 
52.219.6  shall  be  added. 

(xxvi)  [Reserved] 

(xxvii)  When  required  by  FAR  47.305- 
4,  the  clause,  FOB  Destination,  in  FAR 
52J247-34.  and  the  clause,  FOB 
Destination — Evidence  of  Shipments,  in 
FAR  52.247-48,  shall  be  added. 

(xxviii)  When  required  by  208.7303, 
the  clause.  Required  Sources  for 
Miniature  and  Instrument  Ball  Bearings, 
in  252.208-7000  shall  be  added. 

(xxix)  When  required  by  208.7403,  the 
clause.  Required  Sources  for  Precision 
Components  for  Mechanical  Time 
Devices,  in  252.208-7001  shall  be  added. 

(xxx)  In  accordance  with  225.7312,  all 
orders  for  the  purchase  of  goods  or 
services  for  Military  Assistance  Program 
(MAP),  International  Military 
Educational  Training  (IMET)  and 
Foreign  Military  Sales  (FMS)  shall 
include  the  clause.  Exclusionary  Policies 
and  Practices  of  Foreign  Governments, 
in  252.225-7019. 

(xxxi)  As  required  by  FAR  22.1408, 
insert  the  clause.  Affirmative  Action  for 
Handicapped  Workers,  in  FAR  52.222- 
36. 

(xxxii)  If  the  order  is  to  involve 
materials  of  a  hazardous  nature,  include 
the  clause.  Hazardous  Material 
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IdeotiGcaiion  and  Muteriat  Safely  Dala. 
in  FAR  52.223-3.  as  prescribed  in  FAR 
23.303. 

(xxxiii)  When  Ihe  onier  involves  Jhe 
purchase  of  gas  in  contractor-furnished 
returnable  cylinders  and  the  contractor 
retains  title  to  the  cylinders,  the  clause 
in  252.213-7001.  Returnable  Gas 
CjHinders,  shall  be  added.  A  similar 
clause  may  also  be  used  in  orders  for 
other  supplies  involving  reels,  spools, 
drums,  carboys,  liquid  petroleum  gas 
containers,  or  other  returnable 
containers,  when  the  contractor  is  to 
retain  title  to  the  containers. 

(xxxiv)  In  orders,  except  those 
exempted  by  FAR  22.807  (a)  or  (b)(2M4). 
insert  the  Equal  Opportunity  clause  in 
FAR  52.222-26. 

(xxxv)  When  the  purchase  order 
includes  FMS  requirements,  clearly 
indicate  "FMS  Requirement"  on  its  face 
and  specify  within  the  order  each  FMS 
case  identiHer  code  by  line/subline  item 
number,  e.g..  FMS  Ca.se  Identifier  GY- 
D-DCA. 

(xxxvi)  The  clause.  Delivery  of  Excess 
Quantities  of  $100  or  Less,  in  FAR 
52.212-10,  may  be  used  in  accordance 
with  instructions  at  FAR  12.403(b). 

(xxxvii)  For  orders  requiring  pa>7nent 
in  Canadian  currency,  the  contract  price 
shall  be  quoted  in  terms  of  Canadian 
dollars  and  shall  be  identified  by  the 
initials  CN;  e.g..  $1.64r.23CN.  The 
contract  shall  clearly  indicate  on  its  face 
the  US/Canadian  conversion  rate  in 
effect  at  the  time  of  award  and  Ihe  US 
dollar  equivalent  of  the  Canadian  dollar 
contract  amount. 

(xxKviii)  The  Walsh-Ilealey  Public 
Contracts  Act  clause  in  FAR  52.222-20 
shall  be  used  in  each  order  for  supplies 
that  exceeds  $10,000  and  is  otherwise 
subject  to  the  Act.  in  accordance  with 
FAR  22.603. 

(xxxix)  Unless  excepted  under  FAR 
22.1302  or  FAR  22.1308,  Ihe  clause  in 
FAR  52.222-35,  Affirmative  Action  for 
Special  Disabled  and  Vietnam  Era 
Veterans,  shall  be  in  all  orders  of 
$10,000  or  more. 

(xl)  The  clause.  Utilization  of  Small 
Business  and  Small  Disadvantaged 
Bu.siness  Concerns,  in  FAR  52.219-8 
shall  be  in  all  orders  exceeding  $10,000 
except  those  which  will  be  performed 
entirely  outside  the  United  States,  the 
District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico,  or  for 
orders  which  are  for  services  personal  in 
nature. 

(xli)  (Reserved) 

(xlii)  The  clause.  Affirmative  Action 
Compliance  Requirements  for 
Construction,  in  FAR  52.222-27  shall  be 
inserted  in  orders  exceeding  $10,000  in 
accordance  with  FAR  22.810,  unless 
excepted  under  FAR  22.807. 


(xltii)  The  Equal  Opportunity  dause  in 
FAR  52.222-26  shall  be  included  ia 
architect-engineering  contracts  and  is 
applicable  to  contractors  who  have  been 
or  are  awarded  Federal  contracts  and/ 
or  subcontracts  which  have  an 
aggregate  value  in  excess  of  SlO.OOa  The 
clause  is  also  applicable  unless 
exempted  under  the  rules,  regulations 
and  relevant  orders  of  the  Secretary  of 
Labor  (41  CFR,  Ch.  60). 

(xliv)  Unless  exempted  by  FAR  22.810. 
Ihe  clause,  Certiflcation  of 
Nonsegregaled  Facilities,  FAR  52.222-21 
shall  be  inserted  in  orders  exceeding 
$iaOOO  and  is  applicable  to  orders, 
subcontracts  and  agreements  with 
applicants  who  are  themselves 
performing  Federally  assisted 
construction  contracts  exceeding  $10,000 
which  are  not  exempt  from  the 
provisions  of  the  Equal  Opportunity 
clause. 

(xlv)  In  accor-lance  with  FAR  22.310, 
the  clause.  Previous  Contracts  and 
Compliance  Reports,  in  FAR  52.222-22 
shall  be  inserted  in  all  contracts  that 
exceed  $10.DOO. 

(xlvi)  Fjicept  for  construction  orders, 
the  clause.  Affirmative  Action 
Compliance,  in  FAR  52.222-25  shall  be 
inserted  in  all  contracts  that  include  the 
Equal  Opportunity  clause,  in  accordance 
with  FAR  22.810. 

(xlvii)  Unless  exempted  by  FAR 
22.807.  the  clause.  Notification  of  Visa 
Denial.  FAR  52.222-29.  shall  be  included 
in  all  orders  to  be  performed  in  or  on 
behalf  of  a  foreign  country. 

(xlviii)  In  accordance  with  FAR 
22.810.  insert  the  clause.  Notice  of 
Requirement  for  Affirmative  Action  to 
Ensure  Equal  Employment  Opportunity, 
in  FAR  52.222-23.  inapplicable 
solicitations  involving  construction  in 
excess  of  $10,000.  Follow  the  provision's 
parenthetical  instructions  for  inserting 
the  applicable  construction  trade(s). 
percentage  goals,  and  geographical 
description  of  the  covered  area. 

(xlix)  In  accordance  with  FAR 
19.508(a).  insert  the  clause.  Notice  of 
Small  Business-Small  Purchase  Set- 
Aside,  in  FAR  S2.219-4.  in  all  requests 
for  quotations  and  purchase  order*  of 
$10,000  or  less,  which  are  subject  to 
small  purchase  procedures,  unless 
excepted  under  FAR  13.105. 

(1)  In  accordance  with  FAR  14.407-3. 
insert  the  provision  at  252.214-7000. 
Discounts. 

(li)  When  acquiring  qualified  products, 
the  terms  and  conditions  al  FAR  52.209- 
1.  Qualified  Products — End  Items,  and 
FAR  52.209-2.  Qualifed  Products- 
Components  of  Fjid  Items,  shall  be  used. 

(lii)  When  first  Article  Approval  is 
required,  either  the  clause  al  252.209-3, 
First  Aritlce  Approval — Contractor 


Testing,  or  252.209-4,  First  Article 
Approval — Government  Testing,  shall 
be  used  in  accordance  with  the 
instructions  at  FAR  9.30A-l(a)  or  9.303- 
2(s).  When  either  clause  i«  used  the 
conlralor's  signature  shall  be  obtained 
on  DDForm  1155r. 

(2)  Use  oa  a  ptirchase  order  of  not 
more  than  $2S.(XT0  outside  the  United 
Stutcs.  its  possessions,  and  Puerto  Rico. 
DD  Form  1155  and  1155r-l.  with 
executed  contractor's  acceptance  when 
required,  are  authorized  for  negotiated 
purchases  of  not  more  than  $25,000 
when  such  purchases  are  for  supplies 
and  services  acquired  and  used  outside 
Ihe  United  States,  its  possessions,  and 
Puerto  Rico,  provided: 
(i)  The  acquisition  is  unclassified 
(ii)  No  clauses  covering  the  subject 
matter  of  any  clause  set  forth  in  this 
Regulation,  other  than  clauses  set  forth 
in  DD  Form  1155r-l.  are  to  be  used, 
except  that — 

(A)  The  Disputes  clause  at  FAR 
52.233-1  is  inserted  in  the  Schedule 
unless  the  contract  is  exempt  pursuant 
to  FAR  33.003. 

(B)  When  the  order  is  translated  into 
another  language,  the  Schedule  shall 
contain  the  provision  in  252.213-7000. 
Inconsistency  Between  English  Version 
and  Translation  of  ContracL 

(C)  When  Government  property 
having  acquisition  cost  in  excess  of 
$50,000  is  to  be  furnished  (for  use  in 
performance  of  an  order  or  for  repair). 
Ihe  Government  Property  clause  in  FAR 
52.245-2  shall  be  inserted  in  Ihe 
Schedule  in  accordance  with  instruction 
in  FAR  45.106.  When  Government 
property  having  an  acquisition  cost  not 
in  excess  of  $50,000  is  to  be  furnished  for 
use  in  performance  of  the  order  or  for 
repair,  the  Govemmenl-Fumished 
Pniperty  (Short  Form)  clause  in  FAR 
52.245-4  shall  be  inserted  in  the 
Schechile  in  accordance  with 
instructions  in  that  paragraph,  providrxi 
that  use  of  the  clause  shall  be  optional 
when  the  acquisition  cost  of  property 
furnished  for  repair  is  not  in  excess  of 
$10.0(X).  When  a  Government  Property 
clause  is  inserted  in  the  Schedule.  Ihe 
contractor's  signature  shall  be  obtained 
on  DDForm  11 55r-l. 

(D)  A  commercial  warranty  clause 
may  be  used  in  accordance  with  FAR 
46.706. 

(R)  When  required  by  225.70  the 
clauses  in  25Z225-700a  Preference  for 
Certain  Domestic  Commodities;  or 
252.225-7011,  Preference  for  Domestic 
Specialty  Metals  (Major  Programs);  or 
252.225-7012,  Preference  for  Domestic 
Specialty  Metals,  shall  be  added.  In 
purchases  in  excess  of  $2,500.  the 
clause.  Certain  Communist  Areas,  in 
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FAR  52.225-11  shall  be  inserted  in  Ihe 
Schedule  when  acceptance  of  supplies, 
services,  or  construction  is  to  take  place 
outside  the  United  Steles,  its 
possessions  or  Puerto  Rico.  FAR  25.603 
provides  that  supplies  from  Ihe 
Communist  areas  of  North  Korea. 
Vietnam  or  Cuba  may  be  acquired  only 
in  unusual  situations;  for  example,  in  an 
emet;gency  or  when  supplies  are  not 
available  from  any  other  source  and  a 
substitute  supply  is  not  acceptable.  In 

isuch  situations,  the  contracting  officer 
shall  determine  for  small  purchases  that 
*   there  is  need  for  an  exception  in 
accordance  with  Departmental 
procedures. 

(F)  The  clause.  Delivery  of  Excess 
Quantities  of  $100  or  Less,  in  P'AR 
52.212-10  may  be  used  in  accordance 
with  instructions  at  FAR  12.403(b). 

(G)  Unless  exempted  by  FAR  22.807. 
the  clause.  Notification  of  Visa  Denial, 
at  FAR  52.222-29.  shall  be  included  in  all 
orders  to  be  performed  in  or  on  behalf  of 
a  foreign  country. 

(H)  In  accordance  with  FAR  25.302. 
Ihe  statement  in  52.225-7004  to  provide 
reporting  of  the  balance  of  payments 
consequences  of  Defense  acquisition, 
will  be  placed  on  the  face  of  applicable 
purchase  orders. 


(1)  The  contracting  officer  may  delete 
the  Taxes  dause  from  the  DO  Form 
1155r-l  in  purchases  under  $1,000  if  Ihe 
contracting  officer  determines  that  the 
administrative  burden  of  securing  relief 
from  such  taxes  would  be  out  of 
proportion  to  the  relief  obtained. 
provided,  that  such  clause  shall  be 
included  in  all  orders  in  support  of 
NATO  infrastructure  programs  involving 
the  expenditures  of  funds  under  section 
503(b)  of  the  Foreign  Military  Sales  Act 
of  1968  (see  FAR  29402  on  use  of  foreign 
taxes  dauses). 

t13.S0S-3    Standard  Form  44,  Purctiase 
Order— Invoice— Voucher. 

(b)(1)  The  $2,500  limitation  applies  to 
all  purchases  except  for  aviation  fuel 
and  oil  purchases  which  will  not  exceed 
$iaooa 

213.50$-70    Instructioos  for  entries  on  DD 
Form  1 155  and  Standwd  Form  36. 

(a)  The  instructions  herein  are 
mandatory  for  the  preparation  of  orders 
if  administration  is  assigned:  (l)To 
DCAS.  or  (2)  to  a  non  OCAS  office  listed 
in  the  DoD  Directory  of  Contract 
Administration  Services  Components 
and  the  contractor  is  located  in  the 
continental  United  Slates  or  Canada. 


(b)  The  organizational  entity  codes 
(address  codes)  referenced  throuyhoul 
Part  13  are  as  follows: 

(1)  Codes  published  in  DoD  Activity 
Address  Directory  (DODAAD),  DoD 
4OO0,25D.  These  codes  will  be  used  for 
Government  entities  in  Blocks  fl.  7. 9. 14. 
15,  and  19.  However,  the  "Ship  To" 
(Block  14)  and  "Ship  To"/"Mark  For" 
(Block  19  (viii)  and  (xi))  shall  use  a 
DODAAD  code  for  non-Government 
entities  for  shipments  to  satisfy 
MILSTRIP  requisitions  for  that  non- 
Govemment  entity.  Foreign  Military 
Sales  (F^S)  and  Military  Assistance 
Program  (MAP),  "Ship  To  "/ "Mark  For" 
(Block  14)  shall  use  a  Military 
Assistance  Program  Address  Directory 
(MAPAD)  code  (MAPAC  and  TAC)  in 
accordance  with  DoD  5105.38-O. 

(2)  Codes  published  in  Handbook  of 
Non-Government  Organizations  for 
MILSCAP  H8-l/H8-^  Handbooks. 
These  codes  will  be  used  for  non- 
Covemment  entities  in  Blocks.  9, 14.  and 
19,  except  for  the  condition  as  noted  in 
(1)  above. 

(c)  The  right  hand  columns  designate 
by  alpha  code  the  activities  responsible 
for  completing  certain  blocks  on  the  DD 
Form  1155.  The  legend  is  "C  for 
contractor,  "V'  for  purchasing  office, 
and  " — "  for  not  applicable. 


TrrtE  ANo  Instructions  for  Entwes 


to 


12 


13 


15 


16 


aiockNo 


CoMrtcl/PurcHase  Order  Mffnftw— Enter  ttie  Procuremecu  mstfumeoi  wentMcation  (PH)  nufnbef  an<t  «*>en  applwatile.  lf»e  supptemefXary  KJeoWiealion 
number  for  LmWiw-H  arxl  purctose  ordars  as  proscrtted  m  204  70 

Detvery  Ort)er  AHumeer— Enter  P«  number  tor  detrvery  orders  as  prescribed  in  20<  70 _ _ - 

0»i»  ot  Ootar— Enter  Ihe  date  o(  Itie  order,  i  e .  2  positioo  nomenc  r»ar.  3  posiOon  alpoa  morwh  aiK)  2  pOsiHon  oumoWc  day.  For  eomr^  B4  Sep  30 

A^gwsMH/^VKyiM*  fteguBm  ttumber-^rMei  »»  awkcable  nunber  auMnMng  (he  ptfchna  Whsn  •«  nuxMr  OTara  by  kne  iMm  «  i«  be  Med  <n 
Ihe  sctiedule  and  INs  Mock  arwxxated  "see  schedule" 

Cemtied  for  Msixnal  Detana*  Under  DUS  f»e§  /—Enter  the  appropriate  daimaot  program  number  as  deVwd  m  Volume  I.  Section  III  ol  Ihe  DoO 
Procuremerii  Coding  Manual 

itaiaM/  Sy— Insert  the  name  w«d  address  o<  »ie  istiang  office,  m  me  Code  Block,  vnert  9>e  appropilale  DOOAAO  code  for  the  issuing  office  Directly 
below  the  address  insert  Buyer/Symbol.  lo«o»ed  t)y  the  appropnate  buyer's  i»aine  and  routing  symbol  Direc«y  below  me  Buyer'Symbol  insert  Phone 
toaowad  t>y  •«•  buyer's  phone  nuinbnr  and  •(tension 

Admmalrrad  «y— Enter  me  name  and  address  ol  B«e  DCAS  or  miMary  acavily  responsible  lor  adwwii^asun  samoe  The  OoO  Direclwy  ol  Conlract 
Admmistralion  Services  Components"  No.  4105  59M  conl».MS  Itio  complele  iisJing  of  acti«r<ies  pcrtorromg  conliaci  admimstratjon  serwces  On 
piULliaae  orders  iwtameO  by  purchasing  oTlK-es  »or  admlnistraton  this  Mock  may  be  marked  "see  block  6  "  Enter  tn  the  code  block  the  organizational 
aM%  code  (address  codel  ol  the  adrnmslration  services  olfice  m  the  lower  ngN  a  le»1-»iand  comer,  nsert  OncalHy  Designator  code  (see  FAH 
«2.tlOS) 

CMkwy  rae— indkaM  the  FOB  point  by  checking  Ihe  applicable  bon — 

Contraclor/OuoUr-{>)  Enter  Ihe  lull  business  name  and  address  of  the  contractor  or  qHMar.  Enter  In  tie  Rnl  coda  t«ic*  the  u«g»te»«ti>ial  erWy  coda 
(address  code)  ol  the  conuacioi  («)  ll  it  Is  known  that  aN  Ihe  work  covered  t)y  Ihe  onto  is  to  !»  performed  at  an  address  diHerert  fco*  me  address 
lUlliaaiiiili  I  by  me  contractor  s  code,  and  any  contract  ailininWralion  bRdna  •*  be  required  at  thai  lac^ty.  on»er  m  the  taciWy  code  block  the 
approphale  adiJress  code  tor  (hat  »ac*ty.  te  .  H8-1/H8-2  code  tor  a  nongovernment  entity  oc  DOOAAO  code  lor  a  govemTrent  er*ty  (DODAAD 
codes  shall  be  used  only  to  indicate  "performed  al '  locations  tor  orders  apoo^ywg  aenwses  al  a  government  location )  II  «  a  knoiwi  mat  mul»pl« 
laoKlies  are  mvolved.  i e  .  when  Ihe  work  covered  by  me  ordei  is  performed  bo«i  al  the  coryractors  address  and  one  or  more  other  lac*ties.  or  when 
all  me  work  is  K>  be  pwfonned  al  two  or  more  laciitiet  other  than  me  ooniraclor's  address,  indicate  the  codes  lor  m  taoirties  al  which  work  is  to  be 
performed.  mciuAng  the  contractor  s  code  *  work  s  partonned'at  thai  address  «n  Ihe  SUndsrd  Fonn  36  Cohtlnuallon  Sheet  and  mark  thp  faciiity  code 
block  with  -See  Schedule  '  For  orders  spacifying  servicos  which  win  be  pertomied  at  tocatioos  oitier  man  Ihe  contractor  s  address,  the  K)ca»ons  »h* 
IM  ndKaied  as  requMed  above. 

Oeinrery  to  fXX  Panl  by— II  a  SKigle  dale  ol  delwory  is  applicable  la  the  enSre  order,  rl  shall  bo  anlared  n  (tm  Mock.  Multiple  delwary  dates  win  be 
fcled  In  Itie  schedule  and  this  block  annotated  "See  Schedule". 

SmaK  8k/«n«s»— Check  »  the  oonuador'quotar  is  a  smaN  business  concern  as  de*ned  m  FAR  1» — - — ■ ■ 

Smaf  asa<fimna^Ki  Buxness—ChKk  ll  the  conuactor/guoter  is  a  small  disadvantaged  tmsness  concern  «■  tWined  m  FAR  52.219-2 

Oiscoonl  Terms-ErWei  the  discount  lev  prompt  payment  n  terms  ol  percentages  and  con-esporiding  days  allowed  The  percentages  w#  be  expressed  m 
whole  numbers  and  deamals.  For  enample:  3.25%— 10  days.  0  S0%— 20  (teys 

Mail  iTKXKces  to— Enter  a  relerence  to  Ihe  block  number  containing  Ihe  appropnate  address  to  vmioh  invoio«s  are  to  be  mailed  W»ien  not  coniaMad  «< 
blocla  «,  7.  14  or  15.  maart  in  block  13  "Sae  SchedUe" 

Sfm>  To— tl  a  single  ship-lo  poim  is  applicable  to  the  entire  order  the  name  and  address  ol  mat  poW  may  tie  entered  m  this  tilock  »*j*p»e  4i<>-to 
fontt  m*  ba  shown  n  the  (cheduls  and  me  ttock  annotated  "See  Sche<Me- 

Ptfmtrtt  Wit  ba  Uade  Oy— Enter  Ihe  name  and  address  ol  the  actMly  making  payment  For  purchase  orders  assigned  to  OCAS,  see  the  OoO  Orectory 
Of  Contract   Actrwnst'afion  Componoms  No    4105  69H  lor  Ihe  OCAS  RegionsI  Ot«ce  ai4hoilied  to  make  payment    Enter  m  code  dock,  mii 
otifanlzaaonal  enti^r  code  (address  oodet  ol  the  patxng  activity. 
Tfpa  d  On*r— lT(*cate  by  chockmt  me  appropriate  box  whether  order  is  a  purcfwse  or  delivery  order  II  a  purchase  order.  Kirther  enMes  are  made  as 
Mows. 
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TtTLE  AND  iNSTRucnoNS  FOR  ENTRIES— Continued 


BtockNa 


(i)  IdarKjty  ihe  type  o(  quotation.  Le..  onl.  letter  or  TyO(  on  tit*CI\  the  onlar  m  baaed. 

(i)  When  Itw  Fa«t  Payment  proc«kn  •  apptcaMa.  Mlcale  by  checking  the  appraprMi  tax         " ZTZ 

"•S'lSLlS'oS^"**"  •ccept««  d  the  pur<:h.„  order  by  the  Cont,«*x  •  6e„ea  and  Mc^iii,'nmtm  o<  i^'^iii'^iiiriiii'^ii;;^;^^'^ 

'''^^'^iSSd^lX^^r  ^''"^'^  ■** ''*'°'''*^  "^^^ 

*i«riM*nb«r-En»ar  an  4am  number  lor  each  item  ol  supply  or  service  Mparately  KJenHIM  in  aocordanca  wWi  204 71 

Sct>edu^ofSupptea/S»vKes--ni,  Sche<*ile  contain.  s«Mral  elements  o(  data  m  onlar  to  aooonvWi  «M<daidta«i^'aMei««:^'''lt';i«'ta''ri^ii^^ 

totr-tand  •«*  ,ep«.te*y  certain  dement.  o«  data  as  ndcated  belo«.  ThouBh  •»  ^TS^^^JInSTS  XV^  S-SuTTSII 

2!2rJr«ZT.  r  .^^TL"^  "*^  to  OCAS  or  Ptan.  Cogrtz^i^rRe^esenUtlve.  .r^3SZ.,SvT*  l^^STordeTS 
aataoMn  umlormrty,  that  in*  lormat  be  adopted  (or  rt  order*.  ■»»»•.«•«,  ..  u.uoi  » 

".^!^II°^  ■^  '^*!lSf  "^^SAO-To"*  "*"  0>«"'«V  for  »»  line  or  aubkia  Ham  mmbar  to«o«ed  by  the  appropnaie  National  Stock  Number  or  the 
'^j:^  JJZ^  hes  not  been  .signed  On  me  «ime  Una  and  ad)acanl  to  NSN.  a.*r  •»  «Srd.  T^aTtem  OuanwT^ T^cl^^ZoZ 
confunctKX,  ««h  the  total  qu^nrty.  un«  o.  ««,  urv.  pr,ce.  «y,  dollar  amou^ 

'*'Jl!!Lf!!^**^^^'~*"*"  *»!  the  moat  deecrlpdve  noun  or  ««b  ol  the  aupp*ea  or  aaivon  to  be  Iwnahed.  supplemented  by  addrtnnal  descrtotion  aa 
prj^^«  FAfl  10.  I.  multiple  acc«,K»^  daa-fcatlon.  app^  to  the  con.r«n.  .rtar  1^ 

M  mfecOon/Accaptancr—Ertm  the  point  at  wfUcH  inspection/acoaptMKa  «MI  Mia  place  _ 

S^,l,T"".tIi^"^  " '^""^  ■"  'W''''^"^  wecrficaltona.  lal  Ex«npta.  MIL  STD  726  PflES/PACK:  B/IO/l/OO/Z/IO/c/oO/Zl^i^^/a/ 
*-i  ,SL,  jl^ZT?^  Preservatxjn  and  packaging  snail  be  >.  accordance  with  Insinjclion.  beXm  DGSP  P-54  «  lieu  ollevel  ■£••  requirement 
ITZU^ a^J^^a^  rf  "^  '**^  '***  ''•''g^'O'  ""l  •pecrficaoon.  standard,  or  document  m  »t»ch  the  r«qu»emenu  are  stated  or  state 
S^oS^Zir^  ^"^^J^^^LT^^rlrl'''^  .han  be  packed  Level  U^  B.  cTZpen^  ^^^Z^T^ 

aooordma^.»th  MIL-STD  794  2nd  Example:  Padong.  Preserved  and  paciug«)  «eme  shell  be  p«Aed  level  (A.  B.  or  O  in  ac^irdance  »th  DESC 

'^J^^^T^HH'Z.T^^  the  requlnog  actMty.  a  requreotont  tar  cargo  unrtuainn  tar  a  particular  destination  should  be  «>eaf«d  lor  shipment, 

:s:r^,rr;oV:Se^  o  or  ,n  oaaa  ,a  through  ^  *,  Typ.  L  Tr5:rKrCTi.ss:irSi  :s^ooS;r,,SL:rs  s 

'™2i!;Srt;!^rf^H'^  ^[^r"''°^J"'^  '**'  "****  '»*>o«»«««P'oPoWon«to(ta.ln,andthe  conespond^g  name  and  addr...  on 

t^^  !r  JLT^,!!'^^,  f  «'""'»^  apply  to  the  «me  i™  or  suMin.  Mam.  .mar  •»  Accounting  Oa^riKsZn  Relerenc.  Number  « 
a^or*ince««W04  71   When  several  Kerns  are  to  be  shipped  to  the  same  pom(.  Via  oode  «■  b*  Isted;  but  4  «•  na«  be  necaaaary  to 

(ix)  CMnq,  aB«»-»Vhen  multipla  deHvery  dates  apply,  enter  the  required  dato  o»  delvary  on  »m  same  Ina  »«<  Shto  to  Coda 
(X)  Mart  fof-intm  the  organzalnnal  entity  code  (address  code)  on  the  first  Itoa  and  name  and  ad*esa  o«  »w  iMmato  rs 

services  on  succeeding  ine*. 
Ouanny  Ordtrmi/Accapla(t—£i>tar  the  total  quantity  ordered  tor  the  Itoe  itam. 

•nthm  tt>e  line  Item. 

***— €rter  the  unit  o<  meeeure  appacable  to  the  Ine  llema  daautied , 

**■*  />«c»— Enter  the  unit  pnce  applicable  to  the  ine  ilem  described ™ _Z. 

.4mour)r— Enter  the  extended  dollar  amooni  (quantity  .  ur»i  pnce)  lor  each  kia  Ham"  _J."1ZZ.~_  ..  """ 

Comractmjg/Ordanng  Officer— iha  contractmg/ordenng  ofticer-s  s>v<atura  WW  be  ariiiarad  iii  ma  bkick„ 

^o'*'  '^^wif-Entor  the  total  dollar  amount  lor  all  Ime  4ema  on  the  order _..  "3  2 

These  btodis  are  uliized  in  the  raceiv»g  and  payment  lutobona.  Proceduraa  tor  inaMng  miirin'iniinua^  iiihmtmiiei^~<it^'^mZ. 


RFC 


rectownl  o«  toe  supptaa  arto 
braakdoam  on  quannaaa  tor  each  ship  to  poM 


TO 


OO 


213.505-71    Dm  of  00  Form  1 155  aa  a 
puMic  voucher. 

DD  Form  1155  is  authorized  for  use  as 
a  public  voucher 

(a)  Not  exceeding  $25,000  when  the 
form  is  used  as  a  purchase  order, 

(b)  Without  monetary  limitation  when 
the  form  is  used  as  a  delivery  order,  and 

(c)  Without  monetary  limitation  as  the 
basis  for  payment  of  an  invoice  against 
blanket  purchase  agreements,  or  basic 
ordering  agreements  when  a  firm  price 
has  been  established. 

PART  214— SEALED  BIDDING 

Authority:  5  U.S.C.  301, 10  U.S.C  2202.  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301. 

Subpart  214.2— Solicitation  of  Bid* 
214.201    Preparation  of  invitation  for  l>ids. 

Reserved,  pending  determination  to 
what  extent  guidance  may  be  necessary. 


214.202    General  rules  for  solicitation  of 
bida. 

2 1 4.202- 1    Bidding  time. 

(a)  Policy.  For  potential  sources  in 
participating  countries,  see  225.7403(a); 
for  sources  in  FMS/offset  arrangement 
countries,  see  225.7310(c)(2):  and  for 
sources  in  defense  cooperation 
countries,  see  225.7502. 

214.202-5    Descriptive  literature. 

(b)  Policy.  It  may  be  appropriate  to 
require  descriptive  hterature  in  the 
acquisition  of  highly  technical  or 
specialized  equipment,  where 
considerations  such  as  design  or  style 
are  important  in  determining 
acceptability  of  the  product. 

(d)  Requirements  of  invitation  for 
bids.  When  brand  name  or  equal 
purchase  descriptions  are  used,  the 
requirements  of  FAR  14.202-5  are  met 
by  inserting  in  the  invitation  for  bids  the 
brand  names  provision  at  252.210-7000. 


214.205    SoMcitatton  mailing  Hsts. 
214.205-1    Eatabltshment  of  Hats. 

(a)  For  special  instructions  relative  to 
the  establishment  of  a  Research  and 
Development  Bidders  Mailing  List,  see 
Supplement  No.  4,  "Procedures  for 
Submission  of  Applications  to  be  Placed 
on  Research  and  Development  Bidders 
Mailing  Lists." 

214.207  Pre-tM  conference. 

A  pre-bid  conference  may  be  used 
only  when  approved  at  a  level  higher 
than  the  contracting  officer.  All 
interested  parties,  including 
representatives  from  qualifying  country 
sources,  shall  be  invited  to  the  pre-bid 
conference.  (See  225.7403(a), 
225.7310(c)(2),  and  225.7502.) 

214.208  Amendment  of  Invitation  for  bids. 

(a)  Pen  and  ink  entries,  deletions,  or 
alterations  shall  not  be  made  in  an 
invitation  for  bids  after  it  has  been 
reproduced  for  issue  to  prospective 
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bidders.  Any  changes  required  to  the 
IFB  shall  be  made  by  Standnrd  Form  ;*0. 

214.270    Master  soUciUtion. 

A  master  solicitation  is  d  document 
containing  the  text  of  special  provinions 
which  have  been  identified  as  being 
essential  for  carrying  out  the  peculiar 
needs  of  a  specific  commodity 
assignment  to  a  single  contracting 
activity  within  DoD.  The  document  is 
preposilioned  with  potential  sources 
who  are  requested  to  retain  them  for 
continued  and  repetitive  use.  The 
purpose  of  this  technique  is  to  simplify 
solicitation  and  award  documents,  to 
reduce  the  size  of  solicitations  and 
Hwards.  and  concurrently  to  achieve 
time  and  dollar  savings  for  both  the 
Government  and  industry.  The  master 
solicitation  technique  involves  two 
separate  phases,  the  issuance  of  the 
master  solicitation  and  the  issuance  of 
the  individual  solicitation/award.  In 
addition,  use  of  this  technique  to  meet 
such  peculiar  requirements  shall  be 
subject  to  the  following  criteria: 

(a)  The  master  solicitation  shall  not  be 
used  unless  repetitive  purchases  are 
anticipated. 

(b)  The  master  solicitation  shall  not 
include  nonessential  or  infrequently 
used  provisions. 

(c)  The  master  solicitation  shall 
consist  primarily  of  those  locally 
developed  provisions  relating  to 
instructions  and  piT»cedures  requiring 
repetitive  use  that  cannot  otherwise  be 
avoided  through  use  of  FAR  or  DoD  FAR 
Supplement  clauses.  The  master 
solicitation  may  include  FAR  Part  52 
clauses  and  DoD  FAR  Supplement 
clauses. 

(d)  Copies  of  a  master  solicitation 
shall  be  made  available  upon  request. 

(e)  Each  individual  solicitation  shall 
reference  the  date  of  the  current  master 
solicitation  and  any  changes  thereto. 
Significant  revisions  or  a  significant 
number  of  revisions  should  result  in  a 
reissuance  of  the  entire  master 
solicitation. 

(f)  Copies  of  contracts  furnished  to  the 
contract  administration  activity  must  be 
complete  and  shall  include  a  copy  of  the 
master  solicitation  unless  prior 
arrangements  have  been  made. 

(gj  The  use  of  this  technique  shall  be 
limited  to  those  situations  where  it  is 
clearly  demonstrable  that  a  substantial 
reduction  of  paperwork  and 
simplification  of  the  contracting  process 
will  result  Approval  by  the  Head  of  the 
Contracting  Activity  is  required. 


Subpart  214.4— Opening  of  Bids  and 
Award  of  Contract 

214.404    Rejection  of  bids. 

214.404-1     Cancena^on  of  invitations  after 
opening. 

(c)  Unless  otherwise  specified  in 
agency  procedures,  the  contracting 
officer  shall  make  the  written 
determination. 

(e)  Unless  otherwise  specified  in 
agency  procedures,  the  contracting 
officer  shall  make  the  written 
determination. 

214.406     Mistakes  in  bids. 

2 1 4.406-3    Other  misUlies  disclosed 
t>ef  ore  award. 

(e)(lj  Authority  for  making  a 
determination  under  FAR  14.406-^a), 
(b),  and  (d)  may  be  delegated,  without 
power  of  redelegation,  as  follows: 

(i)  Department  of  the  Army:  To  the 
Deputy  Assistant  Secretary 
(Acquisition),  Office  of  the  Assistant 
Secretary  of  the  Army  (Research. 
Development  and  Acquisition);  General 
Counsel  of  the  U.S.  Army  Materiel 
Command:  General  Counsel  of  the 
Office  of  the  Chief  of  F.ngineers;  Chief. 
Contract  Law  Division.  Office  of  The 
Judge  Advocate  General,  Headquarters. 
Department  of  the  Army. 

(ii)  Department  of  the  Navy:  To  the 
Assistant  Commander  for  Contracts, 
Naval  Facilities  Fjigineering  Command 
Headquarters;  the  Deputy  Commander 
Purchasing,  Naval  Supply  Systems 
Command  Headquarters. 

(iii)  Department  of  the  Air  Force:  To 
the  Staff  Judge  Advocate.  Headquarters. 
Air  Force  Ixigistics  Command. 

(iv)  Defense  Logistics  Agency:  The 
General  Counsel  <ind  Assistant  General 
Counsel. 

(v)  National  Security  Agency:  Director 
of  Procurement. 

(vi)  Defense  Communications  Agency: 
The  General  Counsel. 

(vii)  Defense  Nuclear  Agency:  The 
General  Counsel. 

(viii)  Defense  Mapping  Agency:  The 
General  Counsel. 

(e)(2)  Authority  to  elect  not  to  correct 
a  bid  but  to  allow  withdrawal  when 
clear  and  convincing  evidence 
establishes  only  the  existence  of  tlte 
mistake  may  be  delegated,  without 
power  of  redelegation.  to  any 
contracting  activity  or  office  having 
legal  counsel  available.  Any  case 
involving  evidence  that  is  less  than  clear 
and  convincing  shall  be  processed  under 
FAR  14.406-3(d)  and  parugraph  (1) 
above. 

(g)(3)(iv)  Supporting  evidence  (such  as 
work  sheets,  or  other  data  used  in 
preparing  the  bid)  of  the  existence  of  the 


mistake  and  manner  in  which  it 
occurred,  and  supporting  evidence  of  the 
bid  actually  intended,  shall  be  submitted 
with  the  bidder's  written  request. 

(h)  A  signed  copy  of  the 
administrative  determination 
authorizing  modification  of  the  bid  madt: 
in  accordance  with  FAR  14.406-3  shall 
accompany  the  appropriate  finance 
center  copy  of  the  contract  award. 

214.407    Award. 

214.407-1    General. 

|c)(3)  When  two  or  more  awards  are 
made  to  a  single  bidder  on  an  iTivilation. 
the  copy  of  the  successful  bid  ma  iked 
■"original"  will  be  attached  to  the 
appropriate  finance  center  copy  and  a 
copy  marked  "duplicate"  will  be 
attached  to  the  retained  office  copy  of 
the  first  award  issued.  Succeeding 
awards  will  be  inscribed  to  indicate  the 
number  of  the  award  to  which  the 
original  and  duplicate  bids  are  attached. 
This  is  necessary  for  legal  review  and 
auditing  by  the  General  Accounting 
Office. 

214.407-3    Prompt  payment  discounts. 

If  the  acquisition  is  one  regarding 
which  bidders  may  offer  prompt 
payment  discounts,  the  Discounts 
provision  in  252.214-7000  shall  be 
included  in  the  solicitation. 

214.407-6    Equal  low  bids. 

(b)  When  award  is  to  be  made  by 
drawing  by  lot  and  the  information 
available  shows  that  the  product  of  a 
particular  manufacturer  has  been 
offered  by  more  than  one  bidder,  a 
preliminary  drawing  by  lot  shall  be 
made  to  ascertain  which  of  the  bidders 
offering  the  product  of  a  particular 
mnnufactiirer  will  be  included  in  the 
final  drawing  to  determine  the  award. 

214.406    information  to  bidders. 

2 1 4.406-2    Award  of  classified  contracts. 

Disposition  action  shall  be  taken  in 
accordance  with  the  Industrial  Security 
Manual  (DoD  5220.2a-M). 

Subpart  214.5— Two-Stop  Sealed 
Bidding 

214.503    Procedures. 

214.503-1    Step  one. 

(a)  Requests  for  technical  propo.sals 
may  be  in  the  form  of  a  letter. 

(1)  The  written  notification  to  offerors 
required  by  FAR  14.503-1  (i)  shall  advise 
offerors  of  the  discontinuance  of  two 
step  sealed  bidding  and  the  reason 
therefor. 
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214.503-2    Step  two. 

(a){3)  The  statement  required  by  FAR 
14.503-2(a)(3)  should  be  set  forth  in  the 
item  description  by  a  provision 
substantially  in  the  form  of  the  following; 
example: 

Radio  Antenna,  in  accordance  with  Kxhibil 

No. dated (use  other 

description  of  specincalions  as  appropriate), 

and  your  Technical  Proposal (insert 

specific  idenlification  of  the  bidder's 
proposal,  including  any  revision  thereof  as 
finally  accepted),  incorporated  herein  by 
reference.  Nothing  contained  in  said 
Technical  Proposal  shall  constitute  a  waiver 
of  any  of  the  provisions  of  said  Exhibit  (or 
specifirations). 

PART  215— CONTRACTING  BY 
NEGOTIATION 

Authority:  5  U.S.C.  301,  10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

Subpart  215.1— General  Requirements 
for  Negotiation 

215.103    Converting  from  sealed  bidding 
to  negotiation  procedures. 

Unless  otherwise  specified  in  agency 
procedures,  the  contracting  officer  shall 
make  the  written  determination. 

2 1 5. 1 70    Negotiation  of  Initial  production 
contracts  for  technical  or  specialized 
military  supplies. 

(a)  The  production  of  important  new 
technical  or  specialized  military 
supplies  generally  involves 
development,  evaluation,  and  initial 
production  phases.  Examples  of  such 
supplies  are  tanks,  radar,  guided 
missiles,  aircraft,  rockets,  and 
equipment  of  similar  complexity:  major 
components  of  such  equipment  as  the 
foregoing:  and  any  items  of  technical  or 
specialized  nature  necessary  for  the  use, 
maintenance  or  operation  of  such 
equipment.  Contracting  officers  shall 
avoid,  wherever  practicable,  awarding 
initial  production  contracts  for  supplies 
until  completion  of  the  development  and 
evaluation  phases.  At  the  time  of 
placing  the  initial  production  contract,  it 
is  essential  that  the  Government  be 
completely  free  to  select  the  contractor 
as  the  best  interest  of  the  Government 
may  dictate.  In  the  placement  and 
administration  of  research  or 
development  contracts,  no  commitments 
shall  be  made  to  contractors  with 
respect  to  obtaining  subsequent 
production  contracts.  Acquisition  of 
initial  production  quantity  of  an  item 
shall  not  be  initiated  until  the  item  has 
been  approved  for  service  use  unless 
prior  approval  has  been  obtained.  When 
justiHed  by  special  circumstances, 
acquisition  of  production  quantities  in 
advance  of  approval  for  service  use  may 


be  authorized  for  the  Departments  of  the 
Army  and  Air  Force  by  Meads  of  the 
Contracting  Activity,  and  for  the 
Department  of  the  Navy  by  the 
appropriate  authority  set  forth  in 
SECNAV  Instructions  3900.30  and 
3960.2. 

(b)  In  connection  with  the  foregoing, 
when  consistent  with  FAR  6.302-1  (b)(2). 
it  may  be  in  the  best  interest  of  the 
Government  that  the  initial  production 
contract  for  technical  and  specialized 
supplies  be  placed  with  the  contractor 
responsible  for  the  development  of  the 
design  for  such  supplies.  Accordingly,  it 
is  essential  that,  in  placing  such  initial 
production  contracts,  an  analysis  be 
made  of  the  importance  to  be  attached 
to  the  following  considerations: 

(1)  Extensive  preliminary  research 
and  development  work  which  can  be  put 
to  most  effective  use  in  production  by 
the  research  and  development 
contractor  for  any  of  the  following 
reasons: 

(i)  A  need  for  adaptation  of  the  newly 
developed  equipment  for  quantity 
manufacture,  and  for  introduction  of 
advanced  production  methods,  together 
with  a  significant  interrelationship 
between  the  design  engineering  and 
production  engineering,  which  will  yield 
best  results  from  the  standpoint  of 
performance,  reliability,  and 
producibility;  or 

(ii)  The  substantial  time  and  money 
which  would  be  required  for  another 
contractor  to  indoctrinate  and  train 
engineering  staff  in  the  specialized 
techniques  or  novel  design  concepts 
which  have  been  employed,  thereby 
adding  to  production  lead  time. 

(2)  Continuing  improvement  of  the 
equipment,  concurrent  with  production 
which  can  be  most  effectively 
accomplished  by  a  single  contractor 
because  of  the  advantages  of  unified 
responsibility  and  close  coordination  of 
improved  design  features  with 
production  processes  and  equipment. 

(3)  Substantial  time  and  effort  which 
have  been  already  expended  by  the 
development  contractor  in  developing  a 
prototype. 

(4)  The  advantages  to  be  gained 
through  obtaining  production  drawings, 
e.g..  detailed  manufacturing,  process, 
and  assembly  drawings,  with  rights  to 
use  for  acquisition  purposes  at  the 
earliest  possible  date  for  competitive 
reprocurement  purposes  by  placing 
production  engineering  contracts  and 
the  first  production  contract  with  the 
developer  (see  (d)  below). 

(c)  When  it  is  in  the  Government's 
interest  to  award  the  initial  production 
contract  to  the  development  contractor, 
price  alone  should  not  be  allowed  to 
dictate  an  award  elsewhere  unless  a  fair 


and  reasonable  price  cannot  be 
negotiated  with  the  development 
contractor,  or  unless  the  price  advantage 
in  award  to  another  supplier  is  so 
substantial  as  to  outweigh  the  other 
factors  involved.  This  paragraph  15.170 
is  not  to  be  construed  to  require  or  to 
prevent  competitive  pricing.  Initial 
production  contracts  shall  not  be 
awarded  to  development  contractors 
who  do  not  have  fully  adequate  and 
available  financial,  technical  and 
production  resources. 

(d)  The  number  of  items  to  be 
acquired  under  an  initial  production 
contract  will  be  established  only  after 
considering  all  pertinent  factors, 
including  the  practical  minimum 
quantity  suitable  to  permit  the 
development  of  the  production  design 
and  a  data  package  adequate  to 
establish  competitive  acquisition  of  the 
item  at  the  earliest  practicable  date. 

(e)  To  the  extent  practicable,  the 
initial  production  contract  should  also 
provide  for  the  furnishing  of  an  initial 
supply  of  special  testing  equipment, 
special  tools,  demonstration  sets,  and 
manuals  required  for  operation, 
maintenance  and  training. 

215.171    AtMtract  of  offers. 

The  abstract  of  offers  required  by 
FAR  4.803(a)(10)  shall  be  prepared  on 
Abstract  of  Offers  (SF  Form  1409)  or 
Abstract  of  Offers — Construction  (SF 
Form  1419)  appropriately  modified  (see 
FAR  53.2)  to  include  all  the  information 
necessary  for  evaluation  (but  see  FAR 
15.413  and  FAR  15.610).  These  forms 
need  not  be  used  in  the  case  of 
acquisition  from  a  single  source  of 
supply,  for  research  and  development, 
for  the  chartering  of  vessels  by  the 
Military  Sealift  Command,  for  the 
acquisition  of  coal  and  petroleum 
products  by  the  Defense  Fuel  Supply 
Center,  or  for  perishable  subsistence 
items  by  the  Defense  Personnel  Support 
Center. 

Subpart  215.4— Solicitation  and 
Receipt  of  Proposals  and  Quotations 

215.402    General. 

(f)  Examples  of  circumstances  under 
which  an  oral  solicitation  may  be  used 
include  those  listed  in  206.302-2. 
However,  oral  solicitation  is  not  to  be 
considered  justified  solely  because  a 
high  issue  Priority  Designator  has  been 
assigned  to  the  requirement.  Should  the 
issuance  of  a  resulting  contractual 
instrument  be  unduly  delayed,  following 
oral  solicitation,  the  contract  file  should 
be  documented  to  describe  the  reasons 
for  the  delay  and  justify  award  based 
upon  the  oral  solicitation. 
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215.406  IResOTved] 

Reserved  pending  determination  to 
what  extent  guidance  may  be  necessary. 

215.407  Solicitation  provisions. 

(S  70)  Pursuant  to  the  policy  of  FAR 
14.407-3,  the  contracting  officer  shall 
insert  the  provision  at  252.214-700a 
Discounts,  in  solicitations  where  prompt 
payment  discounts  may  be  offered. 

215.410  ArT>endment  of  solicitations 
before  closing  date. 

Requests  for  quotations  may  be 
amended  by  letter. 

215.411  Receipt  of  proposals  and 
quotations. 

2 1 5.4 1 1  -70    Maintertance  and  disposition 
of  proposals  and  quotatiorts. 

Both  solicited  and  unsolicited 
proposals  shall  be  maintained  and 
disposed  of  pursuant  to  FAR  4.803. 

21S.414    Fenns. 

(a)  Letter  RFPs  and  RFX^s  may  also  be 
used  provided  they  otherwise  comply 
with  the  requirements  of  FAR  and  this 
regulation. 

(b)  In  the  acquisition  of  subsistence, 
DPSC  Form  300,  Order  for  Subsistence, 
may  be  used  for  award  purposes. 

215.470    Master  solicitation. 

A  master  solicitation  for  negotiated 
contracts  may  be  established, 
maintained,  and  utilized  in  accordance 
with  214.27t>. 

Subpart  215.5— UrtsoHclted  Proposals 

215.504    Advance  guMarKe. 

(b)(2)  Agencies  shall,  where 
applicable,  in  addition  to  the 
requirements  of  FAR  15.504(bH2),  also 
make  available  to  potential  offerors  of 
unsolicited  proposals  requirements 
concerning  cost  sharing  (see  23S.003(b)). 

215.506    Agency  procedures. 

21S.S0S-1    Receipt  and  initial  review. 

(c)  In  addition  to  the  requirements  of 
FAR  15.S06-l(c).  agencies  shall  advise 
offerors  of  the  disposition  or  intended 
disposition  of  the  material  submitted  as 
the  unsolicited  proposal.  The  agency 
shall  net  deny  reconsideration  of  a 
timely  and  appropriately  reviaed  or 
supplemented  proposal  which  meets  the 
requirements  of  FAR  15.506-l(a).  When 
it  is  determined  that  a  meritorious 
unsolicited  proposal  is  not  related  to  the 
mission  of  the  recipient  agency  or  may 
be  of  interest  to  other  agencies  in 
addition  to  the  recipient  agency,  the 
recipient  agency  may  identify  for  the 
offeror  other  agencies  whose  missions 
bear  a  relationship  to  the  subject  matter 
of  the  unsolicited  proposal. 


215.507    Contracting  metttods. 

(b)(S-70)  When  the  requirements  of 
FAR  Part  6  and  FAR  Subpart  15.5  have 
been  met,  contracts  for  studies, 
analyses,  or  consulting  services  (see 
FAR  37.2)  may  be  entered  into  on  the 
basis  of  an  unsolicited  proposal. 
However,  when  so  limited  by  an 
applicable  DoD  Appropriation  Act.  such 
contracts  may  be  entered  into  only 
when  the  head  of  the  contracting 
activity  or  his  designee  (no  lower  than 
the  chief  of  the  contracting  office) 
determines  that: 

(i)  As  a  result  of  thorough  evaluation, 
only  one  source  is  found  fully  qualified 
to  perform  the  proposal  work;  or 

(ii)  The  purpose  of  the  contract  is  to 
explore  an  unsolicited  proposal  which 
offers  significant  scientific  or 
technological  promise,  represents  the 
product  of  original  thinking,  and  was 
submitted  in  confidence  by  one  source; 
or 

(iii)  The  purpose  of  the  contract  is  to 
take  advantage  of  unique  and  significant 
industrial  accomplishment  by  a  specific 
concern,  or  to  insure  that  a  new  product 
or  idea  of  a  specific  concern  is  given 
financial  support:  except  that  this 
limitation  shall  not  apply  to  contracts  in 
an  amount  of  less  than  $25,000. 
contracts  related  to  improvements  of 
equipment  that  is  in  development  or 
production,  or  contracts  as  to  which  a 
civilian  official  of  ^e  Department  of 
Defense  who  has  been  confirmed  by  the 
Senate,  determines  that  the  award  of 
such  contract  is  in  the  interest  of 
national  defense. 

Subpart  2 1S.6— Source  Selectioti 

215.603    fHa-poaa. 

(d)  In  addition,  source  selection 
procedures  are  designed  to  ensure 
selection  of  the  source  whose  proposal 
is  in  the  best  interests  of  the 
Government,  price  and  other  factors 
considered. 

21 5.607  Disdosure  of  mistakes  Itetore 
award. 

(c)(3)  Authority  to  make  the 
determination  is  delegated  to  the  head 
of  the  contracting  activity  with  authority 
to  redelegate  to  the  chief  of  the 
contracting  office. 

215.608  PTi>posed  evalustlon. 

(b)  Unless  otherwise  specified  in 
agency  procedures,  the  contracting 
officer  shall  make  the  written 
determination. 

215.613    ANemaflve  source  salaetion 

procedures. 

"Four-Step"  Source  Selection 
Procedures  are  as  foUowst 

(a)  GensraL 


(1)  The  Four-Step  process,  briefly 
described,  is  the  (1)  submission  and 
evaluation  of  the  offeror's  technical 
proposal;  (ii)  submission  and  evaluation 
of  the  offeror's  cost  proposal:  (iii) 
establishment  of  the  competitive  range 
and  selection  of  the  apparent  successful 
offeror  and  (iv)  negotiation  of  a 
definitive  contract. 

(2)  The  conventional  process  differs  in 
that  (i)  offerors'  technical  and  cost 
proposals  arc  submitted  and  evaluated 
simultaneously:  (ii)  definitive  contracts 
are  negotiated  with  all  offerors  in  the 
competitive  range:  and  (iii)  the 
contractor  is  selected.  One  additional 
difference  in  the  two  processes  involves 
discussion  of  proposal  deficiencies.  In 
the  Four-Step  process,  deficiencies  are 
not  revealed  to  the  individual  offerors, 
while  in  the  conventional  process 
protracted  discussions  may  evolve 
around  proposal  deficiencies. 

(3)  These  procedures  are  designed 
primarily  to:  focus  attention  on  technical 
excellence,  maintain  the  integrity  of 
each  offeror's  proposal  provide 
visibility  of  discriminating  features 
between  proposals,  reduce  the 
opportunity  for  buy-ins,  preclude  the 
opportunity  for  the  use  of  auctioning 
techniques  and  assure  a  disciplined  and 
orderly  process  in  the  selection  of 
sources.  To  this  end.  early  and  open 
dialogue,  e.g..  pre-solicitation  notices 
and  conferences,  pre-proposal 
conferences,  informal  solicitations  and 
the  tailoring  of  specifications,  is 
encouraged  to  establish  a  better 
understanding  of  the  Government's 
needs. 

(4)  Following  the  technical  evaluation 
and  discussions,  cost/price  proposals 
are  obtained  from  each  offeror  together 
with  any  necessary  clarifications  of 
technical  proposals.  Subsequent  to  the 
receipt  of  the  cost/price  proposals  and 
any  technical  clarifications,  a 
competitive  range  is  established.  Those 
proposals  outside  the  competitive  range 
are  eliminated  at  this  point  and  the 
offerors  so  notified.  Limited  discussions 
are  then  held  with  the  remaining 
offerors  on  their  cost/price  proposals 
and  any  technical  clarifications. 
Following  such  discussions,  a  proposal 
may  be  eliminated  from  further 
consideration  and  the  offeror  so  notified 
when  it  is  determined  to  be  no  longer  in 
the  competitive  range. 

(5)  At  the  completion  of  technical  and 
cost/price  discussions,  a  common  cut- 
off date  for  the  receipt  of  final  technical 
and  cost/price  proposals  based  upon 
those  discussions  is  then  established 
and  the  remaining  offerors  so  notified. 
An  evaluation  is  then  made  of  each 
offeror's  total  proposal  and  a  single 
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offeror  is  normally  selected  for 
negotiation  of  a  contract  (see 
215.B13(h)(7)).  In  order  to  release 
proposal  teams  at  the  earliest  practical 
date,  all  offerors  are  notified  of  the 
contractor  selected. 

(6)  A  definitive  contract  is  then 
negotiated  with  the  selected  offeror  and 
contract  award  accomplished.  These 
negotiations  must  be  completed  in  a 
timely  manner  and  must  not  involve 
changes  in  the  Government's 
requirements  or  the  contractor's 
proposal  which  would  affect  the  basis 
for  source  selection.  In  the  event  a 
deflnitive  contract  canrof  be  awarded 
on  a  timely  basis,  negotiations  may  be 
terminated  and  a  new  source  selection 
decision  made. 

(b)  Applicability.  These  procedures 
may  be  used  at  the  discretion  of  the 
Contracting  Officer  for  competitively 
negotiated  research  and  development 
acquisitions  with  an  estimated  value  of 
two  million  dollars  or  more.  They  may 
also  be  used  for  any  other  acquisition 
when  approved  in  accordance  with 
Departmental  procedures  subject  to  the 
restrictions  below.  Use  of  these 
procedures  is  most  appropriate  when 
Government  evaluation  of  initial 
proposals,  without  discussion  of 
proposal  deficiencies,  will  be  sufHcient 
to  determine  the  best  overall  offer  to  the 
Government.  Acquisitions  for  which 
these  procedures  are  not  used  shall 
follow  the  procedures  of  FAR  15.fi. 

(c)  Restrictions.  These  procedures 
should  not  be  used  for  acquisitions  in 
which  the  necessity  to  conduct 
extensive  negotiations  is  anticipated. 
These  procedures  shall  not  be  used  for 
any  acquisitions  which: 

(1)  Are  acquired  pursuant  to  FAR 
6.302-2; 

(2)  Are  solely  for  personal  or 
nonpersonal  services: 

(3)  Are  for  architect-engineer  services: 
or 

(4)  flave  an  estimated  value  of  less 
than  two  million  dollars. 

(d)  Procedures.  Acquisitions  subject 
to  this  paragraph  shall  be  conducted  in 
accordiince  with  the  following 
procedures: 

[\]  Solicitations.  Solicitations  shall  be 
developed  in  accordance  with  FAR  15.4 
and  shall  include  the  following  special 
requirements  and  instructions: 

|i)  A  general  statement  explaining  the 
concept  and  procedures  to  be  used  in 
the  selection  of  a  contractual  source  of 
the  proposed  acquisition. 

(ii)  The  relative  importance  of 
technical/system  performance  criteria. 

(iii)  A  notification  that  any  proposals 
which  are  unrealistic  in  terms  of 
technical  or  schedule  commitments  or 
unrealistically  low  in  cost  or  price  will 


be  deemed  reflective  of  an  inherent  lack 
of  technical  competence  or  indicative  of 
failure  to  comprehend  the  complexity 
and  risks  of  the  proposed  contractual 
requirements  and  may  be  grounds  for 
the  rejection  of  the  proposal. 

(iv)  A  schedule  of  planned  source 
selection  events  including,  but  not 
limited  to.  specific  dates  for  the 
submission  of  both  technical  and  cost/ 
price  proposals. 

|v)  Provisions  requiring  sequential 
submission  of  separate  technical  and 
cost/price  proposals. 

|vi)  Requirements  for  the  technical 
proposal  to  include,  where  appropriate, 
identification  of  trade-offs  among 
performance,  production  costs, 
operating  and  support  costs,  schedule 
and  logistic  support  factors;  and 
requirements  for  cost  estimates  which 
illustrate  the  impact  of  these  trade-offs. 
In  addition,  requirements  for  the 
technical  proposal  to  include 
Information  necessary  to  indicate  that 
the  design  to  cost  and  operating  and 
support  cost  objectives,  when  used, 
would  be  achieved  when  the  item(s) 
enters  production. 

(vii)  Requirements  for  the  cost 
proposal  to  include  the  detailed, 
substantiating  cost  information 
pertaining  to  the  performance  of  the 
contemplated  contract  and  other 
detailed  data  necessary  for  evaluation 
of  cost  factors  to  be  considered  in  the 
source  selection  decision. 

(viii)  A  statement  that  both  technical 
and  cost/price  discussions  will  be 
limited  as  set  forth  in  (e)  and  (f)  below. 

(ix)  A  notification  that  negotiations 
will  be  conducted  only  with  the  selected 
offeror,  and  that  offerors  should 
represent  their  most  favorable  technical 
and  cost/price  proposals  initially. 

(e)  Step  one — evaluation  and 
discussion  of  technical  proposals.  A 
detailed  evaluation  shall  be 
accomplished  on  all  technical  proposals 
received  based  upon  the  established 
criteria  in  the  solicitation.  Upon 
completion  of  the  initial  evaluation, 
limited  discussions  shall  be  conducted 
with  all  offerors  for  the  purpose  of 
achieving  maximum  understanding  and 
clarirication  of  the  contents  of  the 
proposal.  During  such  discussions, 
offerors  shall  not  be  advised  of 
deficiencies  in  their  proposals.  A 
deficiency  is  defined  as  that  part  of  an 
offeror's  proposal  which  would  not 
satisfy  the  Government's  requirements. 
Offerors  shall  be  advised  of  areas  of 
their  proposal  in  which  the  intent  or 
meaning  is  unclear  or  for  which 
additional  substantiating  data  is 
required  for  evaluation.  When  necessary 
for  complete  understanding  of 
proposals,  clarifications  and/or 


additional  substantiating  data  may  be 
requested  concerning  those  areas  of  an 
offeror's  proposal  when  there  is 
uncertainty  that  a  deficiency  exists.  In 
most  cases,  clarification  of  proposals 
and  additional  substantiating  data,  if 
required,  will  be  included  by  offerors 
with  their  cost/price  proposals  in  Step 
Two.  When  it  is  apparent  from  the 
proposals  received  that  the 
Government's  requirements  have  been 
misinterpreted,  clarification  shall  be 
provided  to  all  offerors  to  ensure 
complete  understanding. 

(f)  Step  two — evaluation  and 
discussion  of  cost/price  proposals. 

(1)  Following  the  technical  evaluation 
and  discussions,  complete,  fully 
documented  cost/price  proposals  and 
clarifications,  if  required,  of  technical 
proposals  shall  be  obtained.  Each 
proposal  shall  be  evaluated  and  those 
which  have  no  reasonable  chance  for 
award  may  be  eliminated  from  the 
competition  at  this  point  and  the 
offerors  notified  that  they  are  outside 
the  competitive  range  and  will  be  given 
no  further  consideration. 

(2)  Limited  discussions  as  indicated 
herein  shall  then  be  conducted  with  all 
remaining  offerors  In  connection  with 
their  respective  cost/price  proposals, 
either  on  an  element-by-element  basis 
or  in  their  entirety.  These  discussions 
may  include  (i)  rectification  and/or 
correction  of  inconsistencies  or 
mathematical  errors:  (ii)  correlation  of 
elements  of  cost  with  their  respective 
technical  efforts,  in  order  to  assess  the 
extent  of  realism  in  the  cost  proposal; 
and  (iii)  discussion  necessary  to  ensure 
a  complete  understanding  of  the 
Government's  requirements,  what  is 
being  offered  (including  delivery 
schedules,  trade-offs  among 
performance,  design  to  cost,  life  cycle 
cost,  and  logistics  support  factors)  and 
other  contract  terms.  An  offeror  shall 
not  be  advised  during  these  discussions 
that  its  proposal  or  any  of  its  elements 
are  either  too  high  or  too  low.  When 
discussions  of  technical  proposals  are 
required  they  shall  be  limited  as  stated 
in  (e)  above. 

(3)  Following  such  discussions,  a 
proposal  may  be  eliminated  from  further 
consideration  and  the  offerorso  notified 
(i)  when  the  proposal  was  initially 
included  in  the  competitive  range 
because  it  might  have  been  susceptible 
of  being  made  acceptable,  or  (ii) 
bec^se  there  was  uncertainty  whether 
it  waXin  the  competitive  range,  and  in 
either  Vase,  through  discussions  relating 
to  ambiguities  and  omissions  it  becomes 
clear  that  the  proposal  should  not  have 
been  included  in  the  competitive  range 
initially. 
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(g)  St^  tbre» — common  cut-off. 

(1)  A  common  cut-off  date  for  receipt 
of  technical  and  cost/price  proposal 
clarifications  or  substantiations  shall  be 
established  and  all  participcints  so 
notified  in  accordance  with  FAR  15.611. 

(2)  Offerors  shall  be  informed  that  any 
changes  incorporated  in  the  final 
proposal  must  be  fully  substantiated. 
Supporting  data  must  provide 
traoeability  to  the  causative  technical, 
business,  or  financial  conditions  that 
brought  about  any  change.  Lump  sum 
reductions  in  cost/price  shall  not  be 
accepted  without  supporting  rationale. 

(3)  After  the  common  cut-off  dale, 
requirements  shall  not  be  imposed  for 
additional  proposals  or  revisions  to 
submitted  technical  or  cost  proposals 
without  the  prior  approval  of  an  official 
at  a  level  no  lower  than  that  of  a  Head 
of  a  Contracting  Activity  (HCA). 
Auctioning  through  repetitive  calls  for 
offers  Is  strictly  prohibited. 

(4)  Final  detailed  negotiations  leading 
to  the  bilateral  execution  of  a  definitive 
contract  shall  be  deferred  until  after  the 
selection  of  an  offeror  for  final  contract 
negotiations. 

(h)  Selection  of  an  offeror  for  final 
contract  negotiations. 

(1)  Complete  evaluation  of  all  factors 
in  accordance  with  the  criteria  set  forth 
In  the  solicitation,  including  cost/fee  or 
price,  shall  be  conducted  with  careful 
regard  for  security  procedures  and  good 
business  practice. 

(2)  Based  upon  the  offeror's  latest 
total  acceptable  technical  and  cost 
proposals,  selection  of  a  single  source 
shall  be  made  for  the  rxjnduct  of  final 
negotiations  leading  to  a  definitive 
contract.  (This  does  not  preclude 
selecting  more  than  one  source  when 
multiple  sources  are  desired;  e.g., 
competitive  prototypes.)  Procedures  for 
waiver  of  this  requirement  are  at  (7) 
below. 

(3)  Proposals  unrealistic  in  terms  of 
technical  or  schedule  commitments  or 
unrealistically  low  in  cost  or  price  will 
be  deemed  reflective  of  an  inherent  lack 
of  technical  competence  or  indicative  of 
failure  to  comprehend  the  complexity 
and  risks  of  the  contract  requirements 
and  may  be  grounds  for  rejection  of  the 
proposal. 

(4)  The  selection  will  be  based  on  an 
integrated  decision,  involving 
consideration  of  technical  approach, 
capability,  management,  design  to  cost, 
operating  and  support  cost  objectives, 
historical  performance,  price/cost  and 
other  factors. 

(5)  Following  selection  of  the  best 
offeror,  ail  competitors  shall  be  notified 
of  the  source  to  be  awarded  the 
contract,  subject  to  negotiation  of  a 
satisfactory  definitive  contract. 


(6)  The  source  selection  decision  is 
conditional  in  that  award  of  a  fully 
negotiated  contract  to  the  selected 
offeror  must  be  accomplished  within  a 
period  of  time  prescribed  by  the  source 
selection  authority.  In  the  event  a 
definitive  contract  cannot  be  awarded 
on  a  timely  basis,  negotiations  may  be 
terminated  and  a  new  source  selection 
decision  made. 

(7)  Proposed  contracts  may  be 
negotiated  with  two  or  more  offerors 
within  the  competitive  range,  if  the  HCA 
makes  a  written  determination  that  a 
final  selection  of  a  single  source  should 
not  be  made  until  such  proposed 
contracts  have  been  negotiated.  Such 
determination  shall  not  be  made  solely 
for  the  purpose  of  maintaining  a 
competitive  environment.  However. 
such  a  determination  may  be  based,  for 
example,  on  unique  situations  where 
there  are  no  significant  discriminating 
technical  or  cost  features  between  two 
or  more  offerors.  Notification  of  such 
determination  shall  be  provided  to 
OASD(A&L)(P)  through  Departmental 
procedures. 

(i)  Step  four — final  negotiations  and 
contract  award.  Final  negotiations 
leading  to  bilateral  execution  of  a  single 
definitive  contract  will  be  conducted 
only  with  the  selected  offeror  except 
when  multiple  negotiations  are 
authorized  by  the  HCA.  Final 
negotiations  shall  include  the  disclosure 
and  resolution  of  all  technical 
deficiencies  and  all  unsubstantiated 
areas  of  cost.  Negotiations  shall  not 
involve  changes  in  the  Government's 
requirements  or  the  contractor's 
proposal  which  would  affect  the  basis 
for  source  selection.  In  the  event  that 
such  changes  are  necessary,  the 
procedures  in  FAR  15.606  shall  be 
followed.  The  final  negotiated  contract 
must  represent  a  reasonable  probability 
that  the  Government's  requirements  will 
be  satisfied  at  a  fair  and  reasonable 
cost/fee  or  price. 

(j)  Debriefings.  Formal  debriefings 
shall  be  conducted  after  contract  award, 
in  accordance  with  FAR  15.1002  and 
215.1002. 

Subpart  215.7— Make-or-Buy  Programs 

2 1 5.704    Items  and  work  inckided. 

The  minimum  dollar  threshold  within 
DoD  referred  to  in  FAR  15.704(b)  is 
$500,000. 

215.706    Evaluatton,  negotiation,  and 
agreement 

(d)  Contracting  officers  shall  also  give 
primary  consideration  to  the  effect  of 
the  proposed  make-or-buy  program  on 
the  contemplated  type  of  subcontract. 


215.707    Incorporating  maice-or-buy 
programs  in  contracts. 

(a)(2)  The  contracting  oHicer  may 
exclude  the  make-or-buy  program  from 
(i)  cost-plus-incentive-fee  contracts  to 
which  FAR  15.707(b)  is  applicable  and 
(ii)  from  cost-plus-incentive  fee 
contracts  having  a  cost  incentive  which 
provides  for  a  swing  from  target  fee  of  at 
least  3  percent  and  a  contractor's 
overall  share  of  cost  of  at  least  10 
percent  (authority  may  be  requested 
(see  FAR  1.4)  io  exclude  the  make-or- 
buy  program  from  other  cost-plus- 
incentive-fee  contracts  having  different 
incentive  and  cost-sharing  patterns, 
whenever  the  contracting  officer  finds 
thai  such  other  contracts  provide 
sufficient  incentive  for  control  of  costs). 

Subpart  215.8 — Price  Negotiation 

215.602  Policy. 

(b)(2)  (This  prohibition  neither 
prevents  the  negotiation  of  indirect  costs 
and  other  rates  applicable  to  several 
contracts  nor  prohibits  FPRA's 
applicable  to  several  contracts.) 

215.603  GeneraL 

(b)  When  necessary,  requirements  and 
technical  specialists  should  be 
consulted.  The  primary  responsibility  for 
the  adequacy  of  specifications  and  for 
the  delivery  requirements  must 
necessarily  rest  with  requirements  and 
technical  groups.  However,  the 
contracting  officer  should  be  aware  of 
the  effect  which  these  factors  may  have 
on  prices  and  competition,  and  should, 
prior  to  award,  inform  requirements  and 
technical  groups  of  any  unsatisfactory 
effect  which  their  decisions  have  on 
prices  or  competition. 

(d)  When  products  are  sold  in  the 
open  market,  costs  are  not  necessarily 
the  controlling  factor  in  establishing  a 
particular  seller's  price.  Similarly,  where 
competition  may  be  ineffective  or 
lacking,  estimated  costs  plus  estimated 
profit  are  not  the  only  pricing  criteria.  In 
some  cases,  the  price  appropriately  may 
represent  only  a  part  of  the  seller's  cost 
and  include  no  estimate  for  profit  or  fee, 
as  in  research  and  development  projects 
where  the  contractor  is  willing  to  share 
part  of  the  costs.  In  other  cases,  price 
may  be  controlled  by  competition.  The 
objective  of  the  contracting  officer  shall 
be  to  negotiate  fair  and  reasonable 
prices  in  which  due  weight  is  given  to  all 
relevant  factors.  When  negotiations 
indicate  the  need  for  using  other  than  a 
firm  fixed-price  contract,  there  should 
be  compatibility  between  the  type  of 
contract  selected  and  the  contractor's 
accounting  system. 
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215.804    Cost  or  pricing  <lata. 

215.904-2    Requiring  certified  cost  or 
pricing  data. 

(a)(l)(ii)  The  term  "price  adjustmeni" 
or  "pricing  adjustment"  means  the 
ajwregate  increases  and/or  decreases  in 
costs  plus  applicable  profits. 

(2)  Partial  or  limited  data  may  be 
requested  when  less  than  complete  cost 
analysis  (e.g..  analysis  of  only  specific 
factors)  will  provide  a  reasonable 
pricing  result  on  awards  under  $100,000 
without  the  submission  of  complete  cost 
or  pricing  data.  The  contracting  officer 
shall  request  only  that  data  which  the 
contracting  officer  considers  adequate 
to  support  the  limited  extent  of  the  cost 
analysis  required  and  he  will  not  require 
certification. 

(b)(1)  Cost  or  pricing  data  shall  not  be 
required  merely  in  anticipation  of  post- 
award  review  of  the  contract. 

(2)  If,  after  cost  or  pricing  data  were 
initially  requested  and  received,  it  is 
determined  that  adequate  price 
competition  does  exist,  the  data  need 
not  be  certified. 

215.804-3    Exemption  from  or  waiver  of 
submission  of  certified  cost  or  pricing  data. 

(a)(1)  When  economic  price 
adjustment  provisions  are  included  in 
competitive  acquisitions,  see  FAR 
16.203-2(b). 

(b)(2)(ii)  An  example  of  a 
determinative  advantage  is  where 
substantial  costs,  such  as  start-up  or 
other  nonrecurring  expenses,  have 
already  been  absorbed  in  connection 
with  previous  sales,  thus  placing  the 
competitor  in  a  preferential  position. 

(3)  Examples  of  a  price  "based  on" 
adequate  price  competition  are:  (i) 
Exercise  of  an  option  in  a  contract  for 
which  there  was  adequate  price 
competition  if  the  option  price  has  been 
determined  to  be  reasonable  in 
accordance  with  FAR  17.207(d);  and  (ii) 
an  item  normally  is  acquired 
competitively  but  in  a  particular 
situation  only  one  offer  is  solicited  or 
received,  and  the  price  clearly  is 

.    reasonable  in  comparison  with  recent 
purchases  of  comparable  quantities  for 
which  there  was  adequate  price 
competition. 

(c)(6)  In  addition,  cost  or  pricing  data 
may  be  requested,  if  necessary,  where 
there  is  such  a  disparity  between  the 
quantity  being  acquired  and  the  quantity 
for  which  there  is  such  a  catalog  or 
market  price  that  pricing  cannot 
reasonably  be  accomplished  by 
comparing  the  two. 
(7)  In  determining  exemptions,  it  is  the 

.    item  under  consideration  that  must  meet 
the  test.  The  ultimate  objective  is  to 

,   achieve  fair  and  reasonable  prices  for 


items  bought.  Altered  terms,  minor 
configuration  changes,  extra  inspection 
requirements,  or  quantity  differences  are 
adequate  reasons  for  pricing  items 
differently  from  catalog  or  market 
prices. 

(e)(3)  In  anticipation  of  repetitive 
acquisitions  of  a  catalog  item,  the 
contracting  officer  or  the  cognizant  ACO 
may  make  spe<:ial  arrangements  for 
submission  of  the  exemption  claim.  The 
submission  need  not  be  on  a  Standard 
Form  1412.  but  shall  include  any  data 
required  by  the  form  and  include  or 
incorporate  by  reference  all  the 
applicable  definitions,  representations 
and  rights  included  in  the  form. 
Government  approval  of  the  exemption 
claim  shall  set  forth  the  effective  period, 
usually  not  more  than  one  year,  and 
require  the  contractor  to  furnish  any 
later  information  that  might  raise  a 
question  as  to  the  continuation  of  the 
exemption.  Such  approval  may  he 
extended  to  other  Government 
contracting  offices  with  their 
concurrence. 

Note. — A  copy  of  each  waiver  shall  bp  sent 
to  the  Deputy  Assistant  Secretary  for 
Procurement.  Office  of  Assistant  Secretary  of 
Defense,  Acquisition  and  Logistics. 

(i)  Set  forth  below  is  a  format  for  the 
D&Fs  to  be  made  by  the  agency  head 
with  respect  to  waiving  the  requirement 
for  submission  of  cost  or  pricing  data 
and  certification  thereof,  as  required  by 
10  U.S.C.  2306(0,  and  for  waiving  the 
inclusion  of  the  clauses  required  by  FAR 
52.214-27  and  52.215-25.  The  format  may 
be  used  also  for  the  D&Fs  for  such 
waiver  made  by  the  Head  of  the 
Procuring  Activity  for  contracts  with 
foreign  governments  or  agencies  thereof. 

(Military  Department  or  Agency) 

Determination  and  Findings 

Authority  to  Waive  Submission  of  Cost  or 
Pricing  Data  and  Certificate 

Upon  the  basis  of  the  following  findings 
and  determination  which  I  hereby  make  as 
agency  head,  the  requirement  for  submission 
of  cost  and  pricing  data  and  certificate 
described  below  may  be  waived  pursuant  to 
the  authority  of  10  U.S.C.  2306(f),  as 
implemented  by  FAR  15.804-3(1). 

Findinjjs 

1.  The  (2)  proposes  to  enter  into  u  contract 
with  (3)  for  the  acquisition  of  (4). 

2.  Pursuant  to  FAR  15.804-2.  the  proposed 
contractor  is  required  to  submit  certified  cost 
or  pricing  data.  However,  waiver  of 
submission  of  the  certified  cost  or  pricing 
data  described  below  is  justified  for  the 
reasons  indicated:  (5). 

Determination 

1.  The  requirement  for  submission  of  cost 
or  pricing  data  for  the  proposed  contract 
action  may  be  waived. 


Hale    — 

Notes. — 

(1)  In  the  case  of  a  contract  with  a  foreign 
government  or  agency  thereof,  delete  the 
words  "agency  head"  and  substitute  therefor 
"head  of  a  procuring  activity." 

(2)  Procuring  or  contracting  activity. 

(3)  Name  of  supplier. 

(4)  Brief  dcscniption  of  supplies  or  services. 
|5)  Descritie  the  cost  or  pricing  data 

requirements  to  be  waived.  (The  waiver  may 
be  partial,  i.e.  limited  to  particular  cost  or 
pricing  data.)  Set  forth  the  circumstances  and 
conditions  which  make  the  proposed  contract 
action  an  exceptional  case  and  slate  the 
reasons  which  justifv  the  proposed  waiver. 

2 1 5.804-4    Certif  icste  of  current  cost  or 
pricing  data. 

(c)  The  data  on  numerous  minor 
material  items  each  of  which  by  itself 
would  be  insignificant  may  be 
reasonably  available  only  as  of  a  cut-off 
date  prior  to  agreement  on  price 
because  the  volume  of  transactions 
would  rtiake  the  use  of  any  later  data 
impracticable.  Furthermore,  except 
where  a  single  item  is  used  in 
substantial  quantity,  the  net  efTect  of 
any  changes  to  the  prices  of  such  minor 
items  would  likely  be  insignificant. 

215.804-6    Procedural  requirements. 

(b)(2)  The  following  may  be  used  with 
the  SF  1411: 

(i)  When  Contract  Cost  Data  Reports 
are  required  by  the  purchase  request, 
the  contractor  shall  be  required  to 
submit  DD  Forms  1921  and/or  1921-1  to 
support  the  SF  1411.  The  DD  Forms  1921 
shall  be  prepared  in  accordance  with 
the  Contractor  Cost  Data  Reporting 
(CCDR)  System  (Army— AMCP  715-8. 
Navy— OASN(S&L).  CBM-CPR,  and  Air 
Force— AFI.CP/AFSCP  800-15).  The 
contractor  supporting  data  shall  be 
prepared  in  such  a  manner  as  to  support 
each  cost  element  on  the  DD  Form  1921- 
1. 

(ii)  Contract  pricing  proposal 
supportinfi  schedules  may  be  devised  by 
contracting  offices  to  require  such 
supporting  data  to  the  foregoing  forms 
as  is  considered  necessary  and 
reasonable  through  knowledge  of 
industry,  company  or  commodity 
practices. 

(c)  To  the  extent  possible,  the 
understanding  should  relate  to  the 
contractor's  formal  estimating  system. 
Notwithstanding  the  foregoing, 
significant  matters  important  to 
contractor  management  and  to  the 
Government  and  any  related  data  within 
the  contractor's  organization  or  the 
organization  of  a  subcontractor  or 
prospective  subcontractor  would  be 
expected  to  be  current  on  the  date  of 
agreement  on  price  and.  therefore*  will 
be  treated  as  reasonably  available  as  of 
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that  date.  Although  changes  in  the  labor 
base  or  in  prices  of  major  material  items 
are  generally  significant  matters,  no 
hard  and  fast  rule  can  be  laid  down 
since  what  is  significant  can  depend 
upon  such  circumstances  as  the  size  and 
nature  of  the  acquisition. 

(e)  The  referral  to  higher  authority 
shall  also  include  a  complete  statement^ 
of  the  attempts  made  to  resolve  the 
matter,  including  (1)  steps  taken  to 
secure  essential  cost  or  pricing  data.  (2) 
efforts  to  secure  the  contractor's 
cooperation  in  the  establishment  of  a 
satisfactory  business  relationship,  and 
(3)  any  assurances  offered,  such  as 
agreements  to  adequately  safeguard 
information  furnished. 

(f)  Since  an  offeror  may  propose  a 
price  which  does  not  incl.;de  all 
preproduction  and  startup  or  other 
nonrecurring  costs  for  the  purpose  of 
obtaining  the  first  production  contract 
and  for  gaining  an  advantage  over 
competitors  in  negotiations  for  future 
acquisitions,  it  is  important  to  know 
whether  the  offeror  intends  to  absorb 
any  portion  of  these  costs  or  whether 
the  offeror  plans  to  recover  them  in 
connection  with  subsequent  pricing 
actions  under  the  proposed  or  future 
contracts.  This  information  is  needed  in 
evaluating  competing  proposals  to 
determine  which  proposal  is  most  likely 
to  result  in  the  lowest  overall  cost  to  the 
Government,  particularly  where  the 
successful  offeror  is  likely  to  become,  in 
effect,  a  sole  source  for  follow  on 
acquisitions  (including  spare  parts  or 
other  support  items). 

(g)(3)  In  addition  to  submitting  cost  or 
pricing  data  from  the  prospective 
subcontractor  most  likely  to  be  awarded 
the  subcontract,  the  contractor  shall 
submit  other  data  pertaining  to 
subcontract  costs,  including  other 
subcontractor  quotations.  Failure  by  the 
contractor  to  submit  subcontract  cost  or 
pricing  data  may  be  cause  for 
disqualification  of  the  contractor  from 
further  consideration  for  award  of  the 
proposed  contract. 

2 1 5.804-7    Defective  cost  or  pricing  data. 

(b)(2)  In  the  absence  of  evidence  to 
the  contrary,  the  natural  and  probable 
consequence  of  defective  data  is  an 
increase  in  the  contract  price  in  the 
amount  of  the  defect  plus  related  burden 
and  profit  or  fee;  therefore,  unless  there 
is  a  clear  indication  that  the  defective 
data  were  not  used,  or  were  not  relied 
upon,  the  contract  price  should  be 
reduced  in  that  amount.  In  establishing 
that  the  defective  data  caused  an 
increase  in  the  contract  price,  the 
contracting  officer  is  not  expected  to 
reconstruct  tiie  negotiation  by 
speculating  as  to  what  would  have  been 


the  mental  attitudes  of  the  negotiating 
parties  if  the  correct  data  had  been 
submitted  at  the  time  of  agreement  on 
price. 

(d)  An  auditor's  advisory  report  of 
post-award  reviews  of  cost  and  pricing 
data  may  result  either  from  a  specific 
request  of  a  contracting  officer  or  from 
audit  action  initiated  independent  of  a 
contracting  officer's  request. 

(e)  In  exercising  the  Government's 
rights  in  such  cases,  the  contracting 
officer  will  consider  the  varying 
circumstances  discussed  below. 

(e)(S-70)  In  some  instances,  the  prime 
contractor  may  have  reached  agreement 
onprice  with  a  subcontractor  before  the 
prime  contractor  and  the  Government 
agree  on  a  definitive  price.  This  might 
occur,  for  example,  if  the  prime 
contractor  commenced  performance 
under  an  unpriced  action  such  as  a  letter 
contract.  In  such  cases,  the 
subcontractor's  cost  or  pricing  data  must 
be  submitted  with  the  prime  contractor's 
submission.  If  any  such  subcontractor 
data  are  subsequently  found  to  be 
defective,  the  prime  contract  is  subject 
to  price  adjustment  in  the  same  manner 
as  would  be  the  case  if  any  other  cost  or 
pricing  data  submitted  by  the  prime 
contractor  proved  to  be  defective. 

(e)(S-71)  The  Government  and  the 
prime  contractor  will  normally  agree  on 
the  price  of  a  contract  prior  to  final 
agreement  on  price  between  the  prime 
contractor  and  his  subcontractor.  In 
such  cases,  the  prime  contract  price  will 
be  based,  in  part.^  on  subcontract  cost 
estimates.  The  prime  contractor  will  be 
expected  to  support  the  subcontract  cost 
estimates  with  subcontractor  cost  or 
pricing  data.  The  prime  contract  price 
will  be  subject  to  adjustment  on  the 
basis  of  defective  subcontractor  cost  or 
pricing  data  submitted  prior  to 
agreement  on  the  prime  contract  price  if: 

(i)  Such  subcontractor  data  were  not 
accurate,  complete,  or  current  as  of  the 
date  certified  in  the  prime  contractor's 
Certificate  of  Cost  or  Pricing  Data,  or  in 
some  cases  were  not  accurate  as 
submitted  by  the  subcontractor,  and 

(ii)  The  prime  contract  price  was 
increased  by  a  significant  sum  because 
of  such  defective  subcontractor  data. 

(f)  Conditions  may  be  prescribed  by: 
the  Office  of  the  Assistant  Secretary  of 
the  Army  (Research,  Development  and 
Acquisition),  for  the  Army;  Office  of  the 
Assistant  Secretary  of  the  Navy 
(Shipbuilding  &  Logistics),  DCBM,  for 
the  Navy;  the  Director  of  Contracting 
and  Manufacturing  Policy, 
Headquarters,  USAF  (AF/RDC),  for  the 
Air  Force;  and  the  Executive  Director, 
Contracting,  for  the  Defense  Logistics 
Agency. 


(2)  Although  the  action  is  taken  under 
those  price  reduction  clauses  rather  than 
under  Part  31  as  a  practical  matter  the 
result  is  the  same,  i.e.,  the  increased 
costs  will  be  disallowed  under  cost-type 
contracts  or  not  considered  as  actual 
costs  for  final  pricing  of  redeferminable 
or  incentive-type  contracts.  The  action 
is  taken  under  the  price  reduction 
clauses  because  not  only  will  the 
increased  costs  be  disallowed  or  not 
considered  as  actual  costs  but  also  the 
fixed-fee  or  target  profit  included  in  the 
initial  price  may  be  subject  to  reduction 
in  accordance  with  (1)  and  (2)  of 
215.804-7(e)  above. 

215.804-8    Contract  clauses. 

The  requirement  for  inclusion  of  the 
specified  clauses  in  contracts  with 
foreign  governments  or  agencies  may  be 
waived  in  exceptional  cases  by  the 
Agency  head  (see  FAR  15.804-3(i)).  The 
contracting  officer  shall  also  include  the 
clause  at  FAR  52.215-22  when  obtaining 
partial  cost  or  pricing  data  in 
accordance  with  215.804-2(a)(2). 

(S-70)  The  clause  at  252.215-7000, 
Aggregate  Pricing  Adjustment,  shall  be 
included  in  all  solicitations  and 
contracts  which  include  a  clause  at  FAR 
52.215-23.  FAR  52.215-24,  or  at  FAR 
52.215-25.  The  Contracting  Officer  may 
insert  a  lesser  dollar  amount,  if 
appropriate. 

215.805    Proposal  analysis,  . 

215.805-1    General 

(a)  The  contracting  officer  should  also 
note  the  following: 

(a)(S-70)  Each  contracting  officer  is 
responsible  for  performing  or  having 
performed  all  administrative  actions 
necessary  for  effective  contracting. 

(a)(S-71)  For  certain  acquisitions,  it 
may  be  necessary  to  convene  a  formal 
"Should  Cost"  (see  FAR  15.810)  team  of 
specialists  to  evaluate  the  contractor's    ■ 
cost  projections,  supporting  standards, 
and  other  in-plant  management, 
operational  and  performance  practices, 
on  which  cost  projections  are  based. 

(a)(S-72)  Contract  auditors  are 
professional  accountants  who,  although 
organizationally  independent,  are  the 
principal  advisors  to  contracting  officers 
on  contractor  accounting  and  contract 
audit  matters.  Contract  a^dit  services 
are  available  in  two  formes: 

(i)  Audit  reports  setting  forth  the 
results  of  auditors'  reviews  and 
analyses  of  cost  data  submitted  by 
contractors  as  part  of  pricing  proposals, 
reviews  of  contractors'  accounting 
systems,  estimating  methods,  and  other 
related  matters;  and: 

(ii)  "On-the-spot"  personal     .       . 
consultation  and  advice  Iq-Qontraqting .  • 
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and  contract  admuiistration  personnel 
in  connection  with  analyses  of 
contractors'  cosl  repfesentations  and 
related  matters  by  liaison  auditors 
stationed  at  contracting  and  contract 
administration  offices.  (DCAA  provides 
procurement  liaison  auditors  (PLAsJ  at 
most  major  contracting  and  contract 
administration  offices  to  facilitate  the 
receipt  and  use  of  audit  service  and  to 
provide  accounting  and  audit  advice  as 
to  whether  or  not  audit  review  of  a  price 
proposal  should  be  waived.) 

(b)  Some  form  of  price  or  cost  analysis 
is  required  in  connection  with  every 
negotiated  contract  action.  The  method 
and  degree  of  analysis,  however,  is 
dependent  on  the  facts  surrounding  the 
particular  acquisition  and  pricing 
situation.  The  extent  of  cost  analysis 
»ho«4d  be  that  necessary  to  assure 
reasonableness  of  the  pricing  result, 
taking  into  consideration  the  amount 
and  complexity  of  the  proposed 
contract.  Normally,  a  sound  conclusion 
as  to  value  cannot  be  made  on  the  basis 
of  cost  analysis  alone.  Depending  on  the 
information  available,  a  price  arrived  at 
by  cost  analysis  should  be  corroborated 
through  price  analysis  techniques. 

215.805-2    Price  analysis. 

(b)  To  provide  a  suitable  basis  for 
comparison,  appropriate  allowances 
must  be  made  for  differences  in  such 
factors  as  time  of  prior  acquisitions, 
■deifications,  quantities  ordered,  time 
for  delivery.  Government-furnished 
materials,  and  experienced  trends  of 
improvement  in  production  efficiency.  It 
must  also  be  recognized  that  such 
comparison  may  not  detect  an 
unreasonable  current  quotation  unless 
the  reasonableness  of  the  prior  prices 
was  established  and  unless  changes  in 
the  general  level  of  business  and  prices 
have  been  considered. 

21S.80S-4    Technical  anatysis. 

Technical  analyses  by  the  Plant  Rep/ 
AGO  and  the  team  members  shall  be 
based  on  their  knowledge  of  such 
factors  as  production,  quality  assurance, 
engineering  and  manufacturing  practices 
and  techniques,  and  information  as  to 
plant  capacity,  scheduling,  engineering 
and  production  "know-how," 
Government  property,  make-or-buy 
considerations,  and  industrial  security, 
particularly  as  these  relate  to  practices 
of  the  speciHc  prospective  contractor. 

21 5.805-5    Field  pricing  support 

(a)(1)  Contracting  officers  shall 
request  field  pricing  reports  for 
contracts  and  modifications  resulting 
from  a  proposal  in  excess  of  SlOOiXK)  for 
a  firm  fixed-price  contract.  $250,000  for  a 
fixed-price  incentive  contract,  and 


$500,000  for  a  cost  type  contract.  The 
requirement  for  subject  reports  may  be 
waived,  with  adequate  justification,  at 
one  level  above  the  contracting  officer 
Requests  for  field  pricing  support  should 
be  tailored  to  ask  for  minimum  essential 
information  needed  to  ensure  a  fair  and 
reasonable  price  is  achieved. 
Information  of  the  type  described  in  (i) 
through  (vi)  below,  which  is  often 
available  to  the  contracting  officer  from 
the  Plant  Rep/ACO  or  from  the 
Procurement  Liaison  Auditor  (PLA). 
should  be  useful  in  determining  the 
extent  of  any  field  pricing  support  that  is 
needed. 

(i)  In-house  engineering  determination 
of  level  of  effort  required  in  connection 
with  research  and  development  or  study 
contracts. 

(ii)  Audited  cosl  information  from 
contract  awards  in  process,  or  recendy 
negotiated  contracts. 

(iii)  Adequately  reviewed  data  on 
proposed  subcontract  items  which 
constitute  the  major  portion  of  the  prime 
contract  price  proposal. 

(ivj  Prices  of  standard  commercial 
items  which  constitute  the  major  portion 
of  the  prime  contract  price  proposal. 

(v)  Special  forward  pricing  formulas 
or  rates  such  as  for  support  items,  or 
forecast  overhead  rates,  prescribed  in 
an  existing  advance  agreement. 

(vi)  Gurrent  labor  rates;  overhead 
rates,  loading  factors,  per  diem  rates, 
and  lot  data  based  upon  actual  costs 
and  labor  hours.  It  should  be  borne  in 
mind  that  no  single  category  of 
information  is  necessarily  sufficient  by 
itself;  for  example,  information  as  to 
rates  for  labor  and  overhead  would 
normally  require  data  conceming  the 
base  elements — labor  hours,  material 
costs,  etc. — to  which  the  rates  apply. 

(2)  The  Plant  Rep/AGO.  as  well  as  the 
contract  auditor,  will  be  responsible  for 
providing  a  complete  and  accurate  field 
pricing  report  to  the  contracting  officer. 
To  accomplish  this  end.  the  Plant  Rep/ 
AGO  must: 

(i)  In  concert  with  the  auditor  and  in 
consideration  of  the  auditor's  workload, 
establish  a  deadline  for  the  auditor's 
input,  subject  to  date  adjustments  when 
considered  necessary  (adjustments  will 
be  coordinated  by  the  Plant  Rep/AGO 
with  the  contracting  officer  and  the 
contract  auditor); 

(ii)  Identify  areas  for  special 
consideration  (these  are  areas  in 
addition  to  those  specified  by  the 
contracting  officer); 

(iii)  Arrange  for  exchanges  of 
technical  and  audit  information;  and 
(iv)  Be  fully  responsive  to  a  request 
for  technical  information  from  the 
auditor. 


(a)(S-70)  If  an  audit  review  will  not  be 
required,  either  as  a  separate  report  or 
as  part  of  a  field  pricing  report,  before 
negotiating  any  contract  or  modification 
for  which  a  proposal  is  submitted  in 
excess  of  $500,000,  approval  shall  be 
obtained  at  a  level  above  the 
contracting  officer. 

(c)(l)(S-70)  When  field  pricing 
reviews  are  required,  contracting 
officers  should  note  the  following: 

(A)  The  Plant  Rep/AGO  is  the  team 
manager  for  all  contracting  officer 
requests  for  field  pricing  support. 
Therefore,  the  contracting  officer  shall 
send  all  requests  for  field  pricing 
support  to  the  cognizant  field  contract 
administration  activity;  generally,  the 
Plant  Representative  (Plant  Rep)  for  the 
Services  and  the  Administrative 
Gontracting  Officer  (AGO)  for 
DCAS(DLA).  A  copy  of  the  request  will 
also  be  sent  to  the  cognizant  audit 
activity. 

(B)  When  the  contracting  officer 
knows  in  advance  that  field  pricing 
support  will  be  required,  the  contracting 
officer  shall  provide  the  cognizant  Plant 
Rep/AGO  and  auditor  a  copy  of  the 
solicitation.  In  addition^  the  contracting 
officer  may  require  the  contractor  to 
provide  copies  of  the  proposal  direct  to 
the  Plant  Rep/AGO  and  auditor.  In  this 
event  the  contracting  officer  shall  as 
soon  as  possible  after  receipt  of  the 
contractor's  proposal  identify  those 
specific  areas  for  which  field  pricing 
support  is  required. 

(G)  Where  audit  reports  are  received 
on  contracting  actions  that  are 
subsequently  canceled  or  unsuccessful, 
the  cognizant  auditor  shall  be  notifted  in 
writing. 

(c)(l)(S-71)  When  field  pricing  reports 
are  requested  for  acquisition  of  parts  or 
support  equipment,  the  request  shall  as 
a  minimum  include,  but  will  normally  be 
limited  to,  the  following: 

(A)  A  detailed  analysis  of  each  line 
item  where  the  quoted  price  exceeds  25 
percent  or  more  the  lowest  price  of  the 
Government  of  the  item  at  any  time 
within  the  most  recent  12-month  period. 
These  items  will  be  specified  in  the 
request  for  field  pricing  support. 

(B)  The  results  of  a  review  of  the 
description  and  the  price  of  each  line 
item  in  the  proposal  made  to  assist  in 
identifying  any  obvious  overpricing. 
Those  items,  so  identified,  will  be 
subjected  to  further  analysis.  ' 

(G)  An  analysis  of  the  significant  high- 
doUar-vaJue  items.  If  there  are  no 
obvious  high-dollar-value  items  (i.e..  the 
majmity  of  line  items  are  of 
approximate  equal  value),  a  random 
sampling  teclmique  should  be  used. 
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(D)  An  analysis  of  a  random  sample  of 
the  remaining  low-dollar-value  line 
items.  Sample  size  may  be  determined 
by  subjective  judgment,  e.g.,  experience 
with  the  contractor,  reliability  of 
contractor's  estimating/accounting 
systems,  credibility  of  proposals,  etc. 

(d)  The  efforts  of  all  field  pricing 
support  team  members  are 
complementary,  advisory  and  also  offer 
an  excellent  check  and  balance  of  the 
various  analyses  imperative  to  the 
contracting  officer's  final  pricing 
decision.  Therefore,  it  is  essential  that 
there  be  close  understanding, 
cooperation  and  communication  to 
ensure  the  exchange  of  information  of 
mutual  interest  during  the  period  of 
analysis.  While  they  shall  review  the 
data  concurrently  when  possible,  each 
shall  render  services  within  the 
individual  area  of  responsibility.  For 
example,  on  quantitative  factors  (such 
as  labor  hours),  the  auditor  may  find  it 
necessary  to  compare  proposed  hours 
with  hours  actually  expended  on  the 
same  or  similar  products  in  the  past  as 
refiectcd  on  the  cost  records  of  the 
contractor.  From  this  information  the 
auditor  can  often  project  trend  data.  The 
technical  specialist  may  also  analyze 
the  proposed  hours  on  the  basis  of 
knowledge  of  such  things  as  shop 
practices,  industrial  engineering,  time 
and  motion  factors,  and  the  contractor's 
plant  organization  and  capabilities.  The 
interchange  of  this  information  will  not 
only  prevent  duplication  but  will  assure 
.  adequate  and  complementary  analysis. 
^    (e)  The  terms  "audit  review"  and 
"audit"  refer  to  examinations  by 
contract  auditors  of  contractors' 
statements  of  actual  or  estimated  costs 
to  the  extent  deemed  appropriate  by  the 
auditors  in  the  light  of  their  experience 
with  contractors  and  relying  upon  their 
appraisals  of  the  effectiveness  of 
contractors'  policies,  procedures, 
controls,  and  practices.  Such  audit 
reviews  or  audits  may  consist  of  desk 
reviews,  test  checks  of  a  limited  number 
of  transactions,  or  examinations  in 
depth,  at  the  discretion  of  the  auditor. 
The  contract  auditor  is  responsible  for 
submission  of  information  and  advice, 
based  on  analysis  of  the  contractor's 
books  and  accounting  records  or  other 
related  data,  as  to  the  acceptability  of 
the  contractor's  incurred  and  estimated 
costs. 

(e)(6)  Reports  of  technical  analysis 
and  review  should  be  furnished  to  the 
auditor  at  the  earliest  possible  date  and 
at  least  five  days  prior  to  the  due  date  of 
the  audit  report  to  enable  the  auditor  to 
include  the  financial  effect  of  technical 
findings  in  the  audit  report  (for  example, 
the  necessary  computations  of  dollar 


amounts  arising  from  changes  in 
proposed  kinds  and  quantities  of 
materials,  labor  hours,  etc.).  In  the  event 
the  technical  analyses  are  not  available 
in  time  to  be  refiected  in  the  audit 
report,  the  audit  report  shall  so  state, 
and  this  shall  be  made  known  to  the 
Plant  Rep/AGO  so  that  comments  may 
be  incorporated  in  the  submission  to  the 
contracting  officer.  If  technical  analyses 
are  received  later  by  the  auditor,  the 
auditor  shall  issue  a  supplemental  report 
if  the  status  of  the  negotiation  is  such 
that  a  report  would  serve  a  useful 
purpose.  The  original  of  all  technical 
reports  received  by  the  auditor  shall  be 
made  a  part  of  the  audit  report 
submitted  to  the  Plant  Rep/AGO. 

(e)(7)  When  the  contracting  officer 
determines  that  deficiencies  in  the 
contractor's  accounting  system  or 
estimating  methods  are  such  that  the 
proposed  contract  cannot  be  adequately 
priced  or  administered,  the  contracting 
officer  shall,  with  the  advice  of  the 
contract  auditor  and  the  Plant  Rep/ 
AGO,  assure  that  necessary  corrective 
action  is  initiated  prior  to  the  award  of 
such  contract.  The  auditor  is  responsible 
for  performing  that  part  of  reviews  and 
cost  analyses  which  requires  access  to 
the  contractor's  books  and  financial 
records  supporting  proposed  cost  or 
pricing  data,  regardless  of  the  dollar 
amount  involved. 

(e)(8)  During  the  course  of  the 
examination,  the  Plant  Rep/AGO  and 
the  auditor  shall  each  confer  with  the 
contractor  to  fully  understand  the  basis 
for  each  item  in  the  contractor's 
proposal  and  to  remove  any  doubts  as  to 
the  validity  and  accuracy  of  their 
conclusions  and  findings. 

(g)  The  Plant  Rep/AGO  (price  analyst 
or  negotiator)  shall  query  the  auditor  or 
technical  personnel  about  matters  in 
audit  or  technical  reports  which  appear 
to  need  clarification.  When  developing 
the  Plant  Rep/AGO  statement  to  the 
contracting  officer  transmitting  audit 
and  technical  reports,  comments  or 
observations  shall  be  added  about 
pertinent  matters  whether  or  not 
covered  in  the  audit  or  technical  reports. 
However,  it  is  not  contemplated,  for 
example,  that  the  price  analyst  or 
negotiator  should  attempt  an 
examination  of  the  contractor's 
accounting  records  for  this  purpose 
since  the  contract  auditor  has  this 
responsibility. 

(i)  If  in  the  opinion  of  the  contracting 
officer,  Plant  Rep/AGO,  or  auditor,  the 
review  of  a  prime  contractor's  proposal 
requires  further  review  of 
subcontractors'  cost  estimates  at  the 
subcontractors'  plants  (after  due 
consideration  of  reviews  performed  by 


the  prime  contractor),  such  reviews 
should  be  fully  coordinated  with  the 
Plant  Rep/AGO  having  cognizance  of 
the  prime  contractor  before  being 
initiated.  If  a  review  is  required  of  a 
subcontract  proposal,  the  prime  Plant 
Rep/AGO  shall  forward  the  request  to 
the  subcontract  AGO  with  an 
information  copy  to  the  subcontract 
auditor.  In  the  event  a  lower  tier 
subcontract  proposal  requires  review, 
the  request  should  be  coordinated  in 
sequence  with  the  Plant  Rep/ACO's  at 
higher  tiers  in  the  subcontract  chain. 
The  resulting  pricing  reports,  including 
any  audit  reports,  shall  be  forwarded  by 
the  subcontract  Plant  Rep/AGO  to  the 
prime  Plant  Rep/AGO  with  an 
information  copy  to  the  prime  auditor.  If 
the  review  is  of  a  lower  tier  subcontract 
proposal,  the  report  shall  be  transmitted 
through  the  Plant  Rep/AGO's  in  the 
subcontract  chain. 

(j)  The  appropriate  contract 
administration  activities  will  be  notified 
by  the  HGA  when  review  and 
evaluation  of  subcontractors'  proposals 
will  require  extensive  field  pricing 
assistance  in  connection  with  the 
acquisition  of  a  major  new  weapon 
system,  or  require  special  or  expedited 
action  by  field  pricing  personnel  and 
such  action  is  being,  or  has  been, 
delayed. 

2 1 5 .  806    Sut>contract  pricing 
considerations. 

(S-70)  Other  subcontract  pricing 
considerations  include: 

(1)  Subcontract  costs  and  pricing 
arrangements  are  significant  elements  to 
be  considered  during  negotiation  of 
prime  contracts  and  during  contract 
administration. 

(2)  Basic  responsibility  rests  with  the 
prime  contractor  for  decisions  to  make 
or  buy.  for  selection  of  subcontractors, 
for  subcontract  prices,  and  for 
subcontract  performance.  The 
contracting  officer  who  is  responsible 
for  negotiating  the  contract  price  with 
the  prime  contractor  must  have 
adequate  knowledge  of  these  elements 
as  they  affect  prime  contract  prices. 

(3)  Gontractors'  "make-or-buy" 
programs  and  proposed  subcontracts 
must  be  reviewed  in  accordance  with 
FAR  15.7  and  with  FAR  Part  44. 
Information  from  these  reviews  should 
be  used  in  evaluating  subcontract  costs 
when  negotiating  prime  contract  prices. 
The  contracting  officer,  when 
appropriate,  should  secure  from  the 
contractor  information  conceming: 

(i)  The  prime  contractor's  purchasing 
practices;  and 

(ii)  The  principal  components  to  be 
subcontracted  and  the  prospective  or 
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actual  subcontractors,  mcJutling  (A)  the 
extent  of  competition  obtained  or  to  be 
obtained.  (B)  the  ba&is  for  the 
subcontriict  costs  ioduded  in  tiie 
contract  pricing  proposal  (SF  1411).  (Cf 
any  contractor  cost  or  price  analyses  of 
subcontract  proposals^  including  the 
cost  or  pricing  data  submitted  by 
subcontractors.  (D)  the  pricing 
arrangement  contemplated  or 
negotiated,  itod  (E)  the  extent  of 
subcontract  supervisioa. 

(4)  The  contracting  officer  is 
responsible  for  the  reason<*bleness  of 
the  prime  contract  price  which  inchides 
self-satisfaction  as  to  the 
reasonableness  of  (he  subcontract  costs 
included  in  the  prime  contract  price. 
Field  pricing  support  from  the  Plant 
Rep/ACO  cognizant  of  the  prime 
contractor  is  genera Uy  required  in 
determining  reasonableness  of  the  prime 
contract  price.  In  some  instances,  it  may 
be  necessary  to  obtain  field  pricing 
support  of  proposed  subcontracts.  On 
the  basis  of  a  request  from  the 
contracting  officer  and/or  advice  from 
members  of  the  field  pricing  team,  the 
ACO  cognizant  of  the  prime  contractor 
may  request  field  pricing  support  from 
the  ACO  cognizant  of  the  prospective 
subcontractor.  These  actions  will  be 
taken  in  accordance  with  213.305-^. 

(5)  If  the  prime  contractor's  analysis  is 
not  considered  adequate,  the  ACO  will 
return  the  analysis  package  to  the 
contractor  for  re-accomplishment 
indicating  areas  of  inadequacy.  In  this 
case,  the  prime  contractor  *vin 
accomplish  or  cause  the 
accomplishment  of  the  additional 
review  and  resubmit  the  package  to  the 
ACO. 

(6)  When  subcontracts  have  been 
placed  on  a  price  redetermination  or 
fixed-price  incentive  basis  and  the 
prime  contract  is  to  be  repriced,  it  may 
be  approfwiate  to  negotiate  a  firm  prime 
contract  price,  even  though  the 
contractor  has  not  yet  established  final 
subcontract  prices.  The  contracting 
officer  may  do  this  when  convinced  the 
amount  included  for  subcontracting  is 
reasonable,  e.g..  where  realistic  coat  or 
pricing  data  on  subcontract  efforts  are 
available.  However,  even  though  the 
available  cost  data  are  highly  indefinite 
and  there  is  a  distinct  chance  that  one  or 
more  of  the  subcontracts  eventually  may 
be  redetermined  at  prices  that  are  lower 
than  those  predicted  in  redetermining 
the  prime  contract  price,  other 
circamstances  may  require  the  prompt 
negotiation  of  the  final  contract  price.  bi 
such  a  case,  the  contract  modification 
which  evidences  the  revised  contract 
prices  should  provide  for  adjustment  of 
the  total  amount  paid  or  to  be  paid 


under  the  contract  on  account  of 
subsequent  redetermination  of  the 
specified- subcontracts.  This  may  be 
done  by  including  in  the  contract 
modification  a  statement  substantially 
as  follows: 

Pn)mfHly  upon  the  estaWishmentof  firm 
prices  for  each  of  die  subcontracts  Kitlvd 
below,  the  Contractor  shull  submit,  in  such 
toriH  and  deUhi  as  the  Contntdias  (Xficer 
may  reasonably  requu-e.  a  statement  of  costs 
incurred  in  the  ptrformance  »f  such 
subcontract  and  the  firm  price  established 
therefor.  Thereupon,  notwithstanding  any 
other  provisjoiis  of  this  contract  as  amended 
by  this  motbficirtion,  tkc  CoMrsctorand  *« 
Comracting  Officer  shall  ncxstiale  aa 
equitable  adjustment  w  tke  total  Mnount  paid 
or  to  be  paid  under  this  contract  to  reflect 
such  sut>con  tract  price  revision.  The 
equitable  adjustment  shall  be  evidenced  by  a 
modification  to  ttttsconn^act. 
(List  Subcontracts^ 

(7)  In  considering  cost-pluS'fee 
subcontracts,  the  contracting  officer 
shall  make  every  effort  to  insure  that 
fees  under  such  subcontracts  never 
exceed  the  fee  limitationa  identified  in 
215,g03(d). 

(&)  The  prime  contractor  may  submit 
subcontractor  clainu.  for  exeR^>tion  at 
any  time  to  the  contracting  officer  for  an 
advance  review  of  their  acceptability, 
but  otherwise  the  prime  contractor  shaU 
submit  them  with  its  proposal  or  request 
for  subcontract  consent;  or  other  action 
by  the  contracting  officer,  whichever 
comes  first. 

215.807    Prenegotiatton  otofecMweg. 

(b)  Prenegofiation  objectives  will  be 
documented  in  accordance  with 
Departmental  procedures. 

(S-70)  When  contract  audit  review  of 
the  offeror's  proposal  has  been 
requested,  the  contracting  officer  shall 
keep  the  auditor  informed  of  planned 
prenegofiation  and  negotiation 
acfirities.  including  related  fact-finding 
sessions  and/or  chscussions  with  the 
offeror,  and  invite  contract  audit 
participation  where  the  contracting 
officer  and  auditor  agree  that  a 
significant  contribution  can  be  made. 

215^M«    Price  negotiation  memorandum. 

(3)(4)  Comments  should  also  be 
included  on  the  current  status  of  their 
contractor  systems  fe  g.,  estimating, 
accountiog.  compensation,  etc.)  to  the 
extent  that  they  impacted  and  were 
considered  in  the  negotiation. 

(a](10)  The  following  applies  to 
documentation  of  profit  or  fee 
negotiated: 

(i)  Since  the  profit  objective  is  the 
contracting  officer's  prenegotia  bon 
evaluation  of  the  total  estimated  profit 
under  the  proposed  contract,  the 
amounts  set  forth  for  each  category  of 


co8t  will  probably  change  in  the  course 
of  negotiation.  Furthermore,  the 
negotiated  profit  will  probably  vary 
from  the  profit  obiectrre,  and  from  a 
detailed  application  ol  the  weighted 
guidelines  method  to  each  dement  of 
the  Contractor's  Input  to  To«al 
Performance  as  anticipated  prior  to 
negotiation.  Since  the  profit  ofafectivc  ■ 
viewed  as  a  whole  rather  than,  as  its 
component  parts,  insignificant 
variations  from  the  pre- negotiation 
profit  objective,  as  a  resutt  of  changes  of 
the  Contractor's  Input  to  Total 
Performance,  need  not  be  docamented 
in  detaik  Conversely,  sijgnificant 
deviations  from  the  profit  objectire 
necessary  to  reach  a  final  agreement  «■ 
profit  or  fee  shall  be  explained.  The 
profit  earned  as  a  result  of  contract 
performance  will  generaiiy  rary  from 
that  anticipated  at  the  time  of 
negotiation. 

(ii)  When  the  weighted  guidelines 
method  is  not  ased  because  of  anusuot 
pridag  situatiotM  (see  Z15.9).  the 
caatiact  file  shali  be  dooMnented  Is 
support  the  exceptons. 

fni)  DD  Form  1547  (see  2rs.»)  may  be 
used  in  the  Price  Negotiation 
Memorandum.  Provided  that  the 
rationale  osed  in  asBigning  the  varicHS 
rates  is  fuUy  documented. 

[rv)  See  also  FAR  15.807(c). 

2 15.809    Forward  pricmg  rate  s^reenMnta. 

(e)  Indirect  costs  cominonly  kjsowm  as 
overhead  are  defined  and  described  ia 
FAR  31.203.  Criteria  for  treatment  and 
application  of  indirect  costs  to  contracts 
are  also  set  forth  in  FAR  J1.203.  To 
assure  a  reasonable  approximation  and 
allocation  of  indirect  costs  oa  an 
editable  basis  to  iodividual  cootraets, 
negotiators  shaQ  utilize  audited  indirect 
cost  data  or  negotiated  indirect  coet 
rates,  when  avitrtable.  in  connection 
with  negotiation  of  conlrada  and  shall 
not.  mtess  aathorized  by  the  head  of  the 
contracting  activity,  seek  peefcrential 
indirect  cost  rates,  if  there  ia  any 
question  with  respect  to  audited  indirect 
cost  data  or  negotiated  indifect  cost 
rates,  or  if  such  are  not  avatl«ble.  the 
negotiator  should  normally  use  the 
advisory  services  of  the  cognizant 
Department  of  Defense  auditor. 

(e)(2)  In  assessing  chiinged  conditions, 
the  ACO  will  consider,  (i)  The  type  of 
contract  contemplated:  (ii)  whether  the 
dollar  ammmi  of  the  profwsed  contract 
action  would  signiftcaAtly  change  the 
rates  in  the  agreenkenf:  (hi)  whether  the 
performance  period  of  the  proposed 
contract  actjos  is  sigmficantiy  different 
from  the  period  to  urincfa  the  rate 
■peeiuent  appties;  and  (i«)  any  new 
.  data  or  other  mfonnation  that  may  raise 


a  question  as  to  the  acceptability  of  the 
rates, 

(f)  When  contracting  representatives 
have  received  notice  that  changed 
conditions  negate  FPRA's.  individual 
contracting  actions  should  not  be 
delayed. 

215.810  Stioulds:o8t  analysis. 
(b)(S-70)(i)  Should-cost  analyses  shall 

be  performed  prior  to  award  of 
definitive  major  systems  contracts  in 
excess  of  $100  million  for  major  systems 
if  each  of  the  following  conditions  are 
met: 

(A)  A  production  contract  for  the 
system  is  to  be  awarded  on  a  sole- 
source  basis: 

(B)  Initial  production  of  the  system 
has  already  taken  place;  -v.^ 

(C)  The  current  plans  for  the  ^^ 
Department  of  Defense  include 
production  of  substantial  quantities  of 
identical  or  similar  items; 

(D)  The  work  to  be  performed  under 
the  contract  is  sufficiently  defined  to 
permit  an  effective  analysis  of  what 
production  of  the  system  by  the 
contractor  should  cost;  and 

(E)  Major  changes  in  the  program  are 
unlikely. 

(ii)  After  an  initial  should-cost 
analysis  has  been  performed  under  (i) 
above,  subsequent  should-cost  analyses 
need  not  be  performed  annually,  but 
must  be  accomplished  at  least  every 
four  years  on  contracts  meeting  the 
requirements  of  (i)  above. 

(iii)  Waiver  of  a  should-cost  analysis 
shall  be  made  in  accordance  with 
Service  procedures,  but  in  no  event  at  a 
level  lower  than  a  general/flag  officer  or 
civilian  equivalent. 

(e)  The  content  of  the  should-cost 
analysis  team  report  shall  be  prescribed 
by  Service  procedure.  Team  leaders 
should  ensure  that  activities  are 
coordinated  to  avoid  duplication  of 
effort. 

215.811  Estimating  systems. 

(a)(S-70)  The  establishment, 
maintenance,  and  consistent  use  of 
formal  cost  estimating  systems  by 
contractors  is  to  the  mutual  benefit  of 
the  Government  and  industry, 
particularly  where  a  large  portion  of  the 
contractor's  business  is  defense  work 
and  there  are  a  number  of  significant 
proposals  requiring  review.  Contracting 
activities  and  contract  administration 
activities  are  required  to  furnish  full 
support  to  a  program  of  encouraging 
major  defense  contractors  to  formalize 
and  follow  good  estimating  procedures. 
It  is  recognized  that  estimating 
procedures  will  vary  among  contractors, 
and  may  vary  between  plants  or 
divisions  of  a  contractor  due  to 


differences  in  products,  size  and 
methods  of  operations,  production  vs. 
research,  and  other  factors.  While 
formal  systems  do  not  eliminate  the 
need  for  judgmental  factors  to  be 
applied  by  contractors  in  developing 
cost  proposals,  they  do  provide  a  sound 
foundation  for  the  systematic  and 
orderly  application  of  these  judgment 
factors  to  specific  proposals. 

(a)(S-71)  Reviews  and  reports  shall  be 
accomplished  as  a  joint  contract  audit 
and  contract  administration  office  team 
effort,  with  the  contract  auditor 
designated  as  its  head.  Reviews  shall  be 
tailored  to  take  full  advantage  of  the 
day-to-day  work  done  as  an  integral 
part  of  both  the  contract  audit  and 
contract  administration  activities.  The 
program  established  by  the  contract 
audit  activity  shall  be  coordinated  with 
the  appropriate  contract  administration 
activity  to  assure  that  team  membership 
includes  qualified  technical  specialists, 
and  that  adequate  personnel  resources 
are  made  available  to  accomplish  the 
program. 

215.870    Procedures  for  identifying 
contractors'  unallowable  costs. 

(a)  The  establishment,  maintenance, 
and  consistent  use  of  procedures  for 
identifying  and  segregating  unallowable 
costs,  which  will  assure  compliance 
with  CAS  405  and  FAR  Part  31  will 
benefit  both  the  Government  and 
contractors.  Such  procedures  may  vary 
between  plants  or  divisions  of  a 
contractor  due  to  size,  mix  of  business 
and  complexity  of  organization.  Some  of 
the  advantages  of  sound  procedures  are 
that: 

(1)  A  greater  degree  of  confidence  can 
be  placed  on  the  accuracy  and 
reliability  of  contractors'  proposals, 
billings  and  claims; 

(2)  They  expedite  the  negotiation 
process;  and 

(3)  They  may  reduce  the  scope  of 
reviews  performed  by  audit  and  other 
technical  and  contracting  personnel. 

(b)  The  responsible  Federal  Contract 
Audit  organization  shall  review 
contractors'  procedures  and  practices  in 
conjunction  with  other  contract  audit 
activities.  Deficiencies  shall  be  reported 
to  the  cognizant  ACO.  and.  as 
appropriate,  contracting  officers  having 
substantial  business  with  the  contractor. 
Among  the  matters  to  be  considered  in 
determining  the  adequacy  of  a 
contractor's  procedures  are  its  policy, 
practices  and  techniques  for 

(1)  Assignment  of  responsibilities 
within  the  contractor's  organization  for 
reviewing  and  approving  claims  against 
the  Government; 

(2)  Identification  of  unallowable  costs 
(expressly  unallowable,  mutually  agreed 


to  be  unallowable  or  specifically 
designated  as  unallowable  by  written 
decision  of  the  contracting  officer) 
together  with  the  individual  employees 
incurring  such  costs; 

(3)  Identification  and  computation  of 
directly  associated  costs: 

(4)  Assurance  that  unallowable  and 
directly  associated  costs  are  not 
included  in  estimated  costs  proposed,  or 
incurred  amounts  claimed  by  the 
contractor: 

(5)  Coordination  and  communication 
between  the  elements  of  the  contractor's 
organization  that  prepare  proposals  and 
claims  and  those  responsible  for 
identifying  unallowable  and  directly 
associated  costs;  and 

(6)  Assuring  the  adequacy  of  the 
documentation  maintained  by  the 
contractor  identifying  the  unallowable 
costs  together  with  directly  associated 
costs. 

(c)  Documentation  in  support  of  the 
contractor's  procedures  shall  be  made 
available  to  authorized  Government 
personnel. 

215.871     Estimated  daU  prices  (DD  Form 
1423). 

(a)  The  Department  of  Defense 
requires  estimates  of  the  prices  of  data 
in  order  to  evaluate  the  cost  to  the 
Government  of  data  items  in  terms  of 
their  management,  product  or 
engineering  value. 

(b)  When  data  are  required  to  be 
delivered  under  a  contract,  the 
solicitation  will  include  DD  Form  1423, 
Contract  Data  Requirements  List.  The 
form  and  the  provision  included  in  the 
solicitation  request  the  offeror  to  state 
what  portion  of  the  total  price  is 
estimated  to  be  attributable  to  the 
production  or  development  of  the  listed 
data  for  the  Government  (not  to  the  sale 
of  rights  in  the  data).  However,  offerors' 
estimated  prices  may  not  reflect  all  such 
costs;  and  different  offerors  may  reflect 
these  costs  in  a  different  manner,  for  the 
following  reasons: 

(1)  Differences  in  business  practices  in 
competitive  situations: 

(2)  Differences  in  accounting  systems 
among  offerors: 

(3)  Use  of  factors  or  rates  on  some 
portions  of  the  data; 

(4)  Application  of  common  effort  to 
two  or  more  data  items; 

(5)  Differences  in  data  preparation 
methods  among  offerors. 

For  these  and  other  reasons,  data  price 
estimates  should  not  be  used  for 
contract  pricing  purposes  without 
further  analysis. 

(c)  The  contracting  officer  shall  assure 
that  the  contract  does  not  include  a 
requirement  for  data  which  the 


i 


48156       Fwierat  Ragiater  /  Vol.  51.  No.  24fi  /  Tuesday,  December  23.  1986  /  Roles  and  Regelatfons 


contractor  baa  dckvered  or  is  ofali§ated 
io  deUver  to  the  Gowcmraent  Hndcr 
another  contract  or  subcostraci  and 
that  tke  successful  offeror  finishes  any 
certification  required  by  the  sdicitatias. 
However,  where  duplicate  data  are 
desired,  the  contract  price  shall  include 
the  cosU  of  duplication,  but  not  of 
preparation,  of  such  data. 

(d)  In  the  case  of  acquisitions  of 
SlOO.OtX)  or  over,  the  contracting  officer, 
after  agreeing  upon  a  negotiated 
contract  price,  will  adjust  the  estintated 
pricis  in  Blocks  26  of  the  original  DO 
Form  M23  for  the  data  items  listed 
therron  to  equal  the  amount  included  in 
the  raiated  priced  contract  line  or 
subline  item(sj  for  the  data  iten(s). 
Adjusted  DD  Form  1423  will  be 
maintained  so  as  to  be  available  at  each 
contracting  activity.  The  detachable 
portion  of  the  DD  Form  1423  (Blocks  17- 
26J  with  the  estimated  or  adjusted  prices 
shall  not  appear  in  the  contract. 

(e)  When  printing  is  to  be  acquired  as 
an  integral  part  of  a  contract  for  other 
supplies  or  services,  each  requirement  in 
the  contract  for  printing  shall  be  listed 
as  a  separate  line  item  on  DD  Form  1423; 
and  the  approval  or  waiver  obtained 
purs  jant  to  Subpart  208.S  shall  be 
appropriately  identified 

2 1 5.872    Capltat  investment  IncentlvM. 

(a)  Genera/.  Although  the  DoD  profit 
policy  is  norm.tlfy  sufficient 
encouragement  to  increase  contractor 
investment,  it  is  recognized  that 
situations  will  arise  when  additional 
incentives  may  be  appropriate.  In  these 
individual  cases,  a  special  Capital 
Investment  Incentive  clause  may  be 
negotiated  and  included  in  contracts  for 
research,  development,  and/or 
production  of  weapon  systems  or 
material  to  pro\nde  incentives  to 
contractors  to  hfivest  in  severable  plant 
equipment  capital  assets.  Such  clause 
must  be  tailored  to  the  requirements  of 
the  individual  situation,  and  then  only 
after  a  careful  analysis  of  the  benefits  in 
each  case  is  made,  to  assure  optimum 
results  are  obtained  for  the  Government. 
This  clause  would  become  operative  in 
the  event  that  the  contract  or  program  is 
terminated  or  funds  are  not  provided  in 
subsequent  fiscal  years  for  the  planned 
acquisition  upon  which  the  investment 
decision  was  bsrsed.  Such  clause  may 
permit  the  Government  to  acquire 
specffjc  capital  investments  at  no  more 
than  the  depreciated  value.  This  value 
may  be  determined  by  considering  a 
combination  of  mvestment  incentives, 
income  tax  credits  or  incentives,  and 
allowable  depreciation  costs  pursuant  to 
cost  principles  established  in  FAR  Part 
31. 
(b)  Scope. 


(1)  This  technique  is  designed  to 
transfer  to  tiw  Covemment  some  ot  the 
risk  associated  with  acquisition  of 
certain  capital  assets  by  contractors.  Its 
purpose  is  to  cover  only  specifically 
identified  cost-effective  capital  assets.  It 
is  not  to  be  osed  to  override  the  general 
policy  that  all  faciNties  needed  for  the 
performance  of  Government  contracts 
will  be  provided  by  the  contractor  as  set 
forth  in  FAR  Part  45. 

(2)  Capital  assets  whicJi  may  be 
covered  by  soch  an  investment  clause 
are  subject  to  the  following  criten<a: 

fi)  Inciudes  only  severable  industrial 
plant  equipment,  and  other  types  of 
severable  plant  equipment  with  a  unit 
value  in  excess  of  $10,000,  including 
associated  accessories  which  would  be 
capitalized  in  accordance  with  the 
contractor's  disclosed  accounting 
practices,  but  excluding  real  property: 

(ii)  The  capital  investment  would  not 
otherwise  be  Made  by  the  contractor 
except  to  sabstantially  benefit  the 
program(s)  involved; 

(iii)  The  overall  savings  that  will 
accrue  to  the  Government  on  the 
programfs)  for  covered  equipment 
exceed  the  related  investment  costs  by  a 
margin  sufncient  to  make  the  acqtirsition 
economicaHy  viable: 

(iv)  The  savings  that  will  result  from 
use  of  this  equipment,  as  developed 
under  (c)  below,  will  be  reflected  in  the 
pricing  of  the  individual  contracts. 

(c)  Determination.  Prior  to 
implementing  this  investment  clause,  the 
contracting  officer  sliall  make  a  written 
determination  that  the  contractor  will 
not  make  the  investment  without  the  use 
of  this  technique.  This  determination 
should  be  detailed  and  include  the 
following  elements: 

(i)  Consideration  of  the  alternatives  of 
acquiring  such  equipment  through  the 
manner  listed  in  FAR  45.302; 

(ii)  An  analysis  of  the  costs  of  the 
investment  and  the  overall  cost  savings 
to  the  Government,  including  the 
payback  quantities  and/or  payback 
periods: 

(iii)  An  assessment  of  the  degree  of 
competition  present  for  the  proposed 
requirement.  If  a  competitive 
environment  is  present,  the  competition 
may  cause  the  firms  to  consider  bearing 
the  total  risks  for  the  investments.  When 
this  technique  is  to  be  used,  il  shall  be  a 
factor  in  the  source  selection  evaluation 
criteria; 

(iv)  An  assessment  stating  the 
rationale  why  the  EtoD  profit  policy  is 
insufftcient  motivation  for  the 
investment; 

(v)  Other  considerations  which  should 
be  addressed  are: 

(A)  Effect  upon  the  contractor's  make 
or  buy  plan; 


fB)  Subcontractor  pertrcipetion  In  the 
investment  technique; 

(C)  Consistency  of  deprecTation  rates 
with  FAR  31.205.11; 

(vi)  Any  other  matter  wMcfi  has  a 
bearing  on  the  investment  plan. 

(d)  Limitations. 

(1)  This  investment  incentive  is 
designed  primarily  for  DoO  programs 
which  are  listed  in  the  Five  Year 
Defense  Program  (FYDP)  and  designated 
as  Defense  System  Acquisition  Review 
Council  (DSARC)  Programs,  in 
accordance  with  DoD  Directive  5000.1. 
"Acquisition  of  Major  Defense 
Systems."  This  incentive  may  also  be 
extended  to  other  DoD  programs 
provided  approval  is  obtained  from  the 
Secretary  of  the  Department  The 
program  must  provide  for  a  sufficient 
buy  to  allow  for  amortization  of  the 
planned  investmenL 

(2)  The  fiscal  authority  who  conunits 
funds  to  the  resultant  contract  must 
certify  that  the  followtng  actions  have 
been  acconqjlished: 

(i]  The  A|>praval  Authority  (see  (gXl) 
below)  has  approved  by  fiscal  year  the 
amount  of  contingent  Covemment 
liability: 

(ii)  The  Approval  Authority  has 
notified  the  Congress  in  advance  thai 
the  technique  will  be  used  on  contracts 
for  a  specific  weapon  system  or  material 
program  element.  Unless  there  are 
unusual  circumstances,  this  notification 
will  be  included  in  the  justifica.tion 
material  submitted  to  the  Congress  in 
support  of  authorizatioa  and 
appropriation  requests.  A  copy  of  the 
notification  shall  be  retained  in  the 
contract  file. 

(e)  /''Negotiation  requirements. 

(1)  Since  this  investment  incentive  is 
predicated  on  the  written  determination 
specified  in  paragraph  (c)  above,  the 
impact  on  contract  cost  will  be 
recognized  in  the  price(s)  negotiated 

(2)  In  order  for  items  of  plant 
equipment  to  be  covered,  they  must  be 
listed  (nomenclature  and  value)  in  the 
Capital  Investment  Incentive  clause. 
The  items  of  equipment  can  be 
incorpOTated  in  the  contract  using  either 
or  both  of  the  following  procedures: 

(i)  When  the  exact  value  and 
nomenclature  of  the  item  of  pfent 
equipment  is  known  at  the  time  of 
negotiations,  it  shall  be  listed  m  the 
investment  clause  at  the  time  of  the 
contract  award.  The  contractor's 
proposal  should  reflect  the  impact  on 
cost  and  other  benefit  to  the 
Government  that  will  accrue  from  use  of 
the  equipment  in  order  to  comply  with 
Pub.  L.  87-€5* 

(ii)  If  the  exact  vakie  and 
nomenclature  of  each  investment  is  no" 
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known  at  the  time  of  negotiations  and  it 
can  be  mutually  agreed  that  certain 
categories  of  plant  equipment  would 
benefit  the  Government,  an  additional 
provision  to  the  investment  clause 
should  be  used.  This  additional 
provision  shall  stipulate  the  conditions 
which  the  individual  items  of  plant 
equipment  must  meet  to  be  subsequently 
incorporated  into  the  investment  clause 
and  shall  establish  the  requirement  for 
the  contractor  to  submit  financial  and 
other  justification  necessary  for  the 
contracting  officer  to  make  the 
determination  specified  in  (c)  above. 
Such  Items  of  equipment  will  b^ 
incorporated  into  the  contract  by 
supplemental  agreement  and  the  price  ^ 
revised,  as  appropriate:  Provided:  (A) 
They  meet  the  contractual  conditions 
and  (B)  the  equipment  value,  when 
added  to  the  value  of  previously  covered 
equipment,  will  not  exceed  the  stated 
dollar  ceiling. 

(3)  The  limit  of  the  Governmenf  8 
contingent  liability  is  subject  to 
negotiation.  Provision  should  be  made  to 
assume  only  that  liability  which  is 
sufficient  to  motivate  the  contractor  to 
invest. 

(4)  Application  of  the  weighted 
guidelines  in  215.9  should  reflect  the 
assumption  of  risk  by  the  parties 
associated  with  items  covered  by  this 
technique. 

(0  Contractual  requirpments.  In  order 
to  incorporate  this  investment  incentive, 
a  special  contractual  Capital  Investment 
clause  shall  be  developed.  Such  a  clause 
should  include  but  not  be  limited  to  the 
following: 

(1)  A  listing  of  the  exact  nomenclature 
and  value  of  each  item  of  plant 
equipment  covered. 

(2)  A  provision  for  additions  to  the 
listing  after  contract  award,  if 
appropriate.  Such  provision  shall 
establish  the  conditions  that  must  be 
met,  the  categories  of  equipment  that 
will  be  covered,  and  the  requirement  for 
such  additions  to  be  incorporated  by 
contract  modification.  This  provision 
should  allow  for  removal  of  an  item 
from  coverage  at  the  request  of  the 
contractor  with  the  concurrence  of  the 
contracting  officer. 

(3)  Criteria  for  ascertaining  when  this 
special  provision  can  be  invoked  as  well 
as  the  criteria  which  will  cancel  the 
Government's  contingent  liability  under 
the  clause  such  as  end-item  quantity 
thresholds  and  performance  dates, 
whichever  occurs  first. 

(4)  The  dollar  ceiling  of  the  value  of 
covered  items  as  well  as  the 
Government's  contingent  liability  by 
fiscal  year. 

(5)  A  specific  method  to  establish  the 
price  to  the  Government  at  which  each 


item  would  be  acquired  if  this  special 
provision  is  invoked. 

(6)  A  provision  that  within  30  days  of 
a  Government  decision  that  provides  a 
basis  for  the  contractor  to  invoke  the 
special  provision,  the  contracting  officer 
shall  notify  the  contractor  in  writing  that 
the  event  has  occurred  and  its  date  of 
occurrence.  Further,  the  provision  shall 
require  that  within  90  days  after 
notification  by  the  contracting  officer, 
the  contractor  must  provide  to  the 
contracting  officer,  in  writing,  a  list  of 
the  specific  investments  which  he 
desires  to  have  the  Government  acquire. 
This  list  shall  not  include  any 
jnyestments  which  have  not  been 
incorporated  into  the  investment  clause 
of  the  contract  prior  to  the  contracting 
officer's  notice  to  the  contractor. 

(7)  A  provision  that  once  the 
contractor  requests  the  Government  to 
biiy  any  equipment  covered  by  the 
investment  clause,  the  Government  has 
the  right  to  buy  any  and/or  all  other 
equipment  covered  by  the  clause 
whether  the  contractor  requests  it  to  do 
80  or  not. 

(8)  A  provisiort  for  deferral  of 
Government  acquisition  of  those  items 
of  equipment  needed  for  contract  or 
program  completion. 

(9)  A  provision  that  the  investment 
clause  be  carried  over  to  successor 
contracts  until  the  Government's 
responsibility  fo  acquire  the  equipment 
expires.         ,  >,..-:     •  - 

(10)  A  provision  that  a  supplemental 
agreement  shall  be  executed  for  any 
equipment  acquired  by  the  Government 
under  this  special  clause. 

(11)  A  provision  that  as  a  condition  of 
Government  acquisition,  the  equipment 
shall  be  in  good  operating  condition. 

(12)  Criteria  for  providing  disposition 
instructions  should  the  special  provision 
for  capital  investment  be  exercised. 
Identify  which  party  is  to  bear  the  cost 
of  restoration,  storage,  disconnect  and 
removal,  packing  and  transportation 
upon  removal  of  the  equipment.  The 
provisions  of  FAR  Subpart  45.6  shall 
apply  unless  the  contract  provides 
specific  exception  thereto. 

(13)  A  provision  that  in  the  event  this 
special  clause  is  invoked,  the  limitation 
stated  in  FAR  31.205-39  does  not 
prevent  acquisition  or  any  payment  for 
the  covered  equipment. 

(14)  A  provision  that  this  special 
clause  for  capital  investment  shall  not 
apply  in  the  event  of  contract 
termination  for  default. 

(15)  Provide  that  this  investment 
clause  can  be  made  applicable  to 
subcontracts,  if  appropriate  benefits,  as 
outlined  in  paragraph  (b)  above,  are 
available.  Provision  must  be  made  for 
Government  approval,  as  outlined  in 


paragraph  (c)  above,  of  all  equipment 
for  which  the  Government  may  assume 
contingent  liability  as  well  as  a 
provision  that  the  clause  can  be  invoked 
only  as  a  direct  flow  down  from  the 
prime's  ability  to  invoke  the  clause. 

(16)  A  provision  that  establishes  the 
extent  to  which  the  contractor  may  use 
this  equipment  for  other  business. 

(g)  Administration. 

(1)  Approval  for  use  of  this  investmen. 
incentive  for  contingent  liabilities  must 
be  obtained  from  the  Secretary  of  the 
Military  Department  or  the  Director  of 
DLA.  Authority  up  to  $50  million  may  be 
delegated  no  lower  than  the 
Commander,  AFSC.  AFLC,  NMC.  AMC. 

(2)  In  the  event  that  it  becomes 
apparent  that  the  contingent  liability 
resulting  from  the  use  of  this  technique 
will  become  an  actual  obligation,  the 
approval  authority  shall  be  notified  and 
immediate  steps  shall  be  taken  to  obtain 
sufficient  funds  to  cover  the  obligation. 
These  funds  must  be  made  available  at 
the  time  the  actual  obligation 
materializes,  to  preclude  a  violation  of 
the  Anti-Deficiency  Act. 

Subpart  215.9— Profit 

215.901  General. 

(c)  Furthermore,  low  average  profit 
rates  on  defense  contracts  overall  are 
detrimental  to  the  public  interest. 
Effective  national  defense  in  a  free 
enterprise  economy  requires  that  the 
best  industrial  capabilities  be  attracted 
to  defense  contracts.  These  capabilities 
will  be  driven  away  from  the  defense 
market  if  defense  contracts  are 
characterized  by  low  profit 
opportunities.  Consequently, 
negotiations  aimed  merely  at  reducine 
prices  by  reducing  profits,  with  no 
realization  of  the  function  of  profit, 
cannot  be  condoned.  For  each  contract 
in  which  profit  is  negotiated  as  a 
separate  element  of  the  contract  price, 
the  aim  of  negotiation  should  be  to 
employ  the  profit  motive  so  as  to  impel 
effective  contract  performance  by  which 
overall  costs  are  economically 
controlled.  To  this  end,  the  profit 
objective  must  be  fitted  to  the 
circumstances  of  the  particular 
acquisition,  giving  due  weight  to  each  of 
the  effort,  risk,  facilities  investment,  and 
special  factors  set  forth  in  this  subpart. 
This  will  result  in  a  wider  range  of 
profits  which,  in  many  cases,  will  be 
significantly  higher  than  previous  norms. 

215.902  Policy. 

(a  1(1)  The  weighted  guidelines  method 
shall  be  used  as  the  structured  approach 
for  determining  profit  or  fee  in 
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accordance  with  21S^0S  and  the 
following: 

(i)  The  weighted  guidelmes  melbod 
provides  contracting  officers  with  a 
technique  that  will  insure  consideration 
of  the  relative  value  of  the  appropriate 
profit  factors  in  the  establishment  of  a 
profit  objective  and  the  coikIucI  of 
negotiations:  and  a  basis  for 
documentation  of  this  objective, 
including  an  explanation  of  any 
significant  departure  from  it  in  reaching 
a  final  agreement.  The  contracting 
officer's  analysis  of  these  profit  factors 
is  based  on  information  available  prior 
to  negotiations.  Sacfa  infomation  is 
furnished  in  proposals,  audit  daU. 
periormance  reports,  preaward  surveys, 
and  the  like.  Except  as  »el  forth  in 
215.90S(aK2).  the  weighted  gwklelknes 
m«thod  thaii  be  used  in  the  nc^gotiation 
of  all  contracts  where  cost  analysis  is 
performed  Cor. 

(A)  The  nanufacturing  of  suppbes^and 
equipment; 

(B}  Research  and  development  as 
described  m  FAR  Part  35.  encompassing 
research,  exploratory  development, 
advanced  development. engineering 
development,  and  operational  systems 
development: 

|C}  Services  as  described  in  FAR  Part 
37. 

(7 )  The  profit  objective  for 
manufacturing  contracts  shall  be 
computed,  except  as  indicated  in  (5) 
below,  using  the  manufacturing 
weighted  guidelines  method,  which 
provides  profit  opportunity  based  on 
facrhries  capital  investment. 

[2]  The  profit  objective  for  research 
and  development  contracts  shall  be 
computed  using  the  research  and 
development  weighted  guidelines 
method  unless,  in  the  judgment  of  the 
contracting  officer,  a  significant  amount 
of  facilities  is  required  for  efficient 
contract  performance,  in  which  case  the 
manufacturing  weighted  guidelines  shall 
be  used. 

(J)  The  profit  objective  for  service 
contracts  shall  be  computed  using  the 
service  co»»n»cf  weighted  guidelines 
method  unless,  in  the  judgment  of  the 
contracting  officer,  a  significant  amount 
of  facilities  is  required  for  efficient 
contract  performance,  in  which  case  the 
manufacturing  weighted  guidehnes  shall 
be  used. 

{4)  in  determining  whether  a 
particular  contract  shall  be  classified  as 
manufacturing,  research  and 
development,  or  services,  primary 
reliance  shall  be  placed  on  the  nature  of 
the  work  to  be  performed,  as  indicated 
by  the  coding  for  Item  B8A  of  the  DD 
Form  350  (see  DoD  410&.61-M. 
Department  of  Defense  Procurement 
Coding  Manual.  Volume  1). 


notwithstanding  the  appropriation  or 
negotiation  authority  used  The 
following  guidelines  shall  apply: 

(;)  Manufocturing  Weighted 
Guidelines.  Contracts  coded  under 
Section  1,  Part  C.  Supplies  and 
Equipment. 

I  //  \  Research  and  Deve^lopment 
Weighted  Guidelinea.  Contracts  coded 
under  Section  I.  Part  A.  Research. 
Development.  Test  and  Evaluation, 
except  for  contracts  coded  as  AD2-, 
Defense  Services,  and  A — 6. 
Management  and  Support. 

{iii]  Services  Weighted  Gtndelines. 
Contracts  coded  under  Section  L  Part  B. 
Other  Services  and  Construction:  and 
under  Section  1.  Part  A,  as  AD2r-  and  as 
A — .  Note,  however,  that  there  are 
blanket  exceptions  for  certain  services 
(see  215.962(aH2l). 

15)  The  categories  listed  above  srr 
intended  to  be  used  as  a  point  of 
deperture  in  detertnining  which 
weighted  guidelines  method  applies. 
Many  contracts  for  research  and 
devdupment  and  for  services  wiH 
require  a  significant  amount  of  fadbtics 
for  efficieatcontract  perforroance.  Wben 
this  is  the  case,  the  manufacturing 
weired  guidelines  method  shall  be 
used.  Simrlarly.  certain  cootracia  for  the 
manufacture  cf  small  quanbties  of  high 
technology  supplies  aad  equtpmcot  may 
not  require  a  significant  amount  of 
facilities,  b)  such  cases,  the  research 
and  development  weighted  guideiiites 
method  shall  be  imed.  Contracting 
officers  shall  apply  sound  jtidgment  in 
determining  vrhich  weighted  gtadebnes 
method  is  most  appropriate  for  ■ 
particular  contracting  situatio*.  The 
difference  in  profit  objectives  that  would 
resuh  from  thie  application  of  ahematrvc 
weighted  guidehnes  methods  shall  not 
be  a  consideration  in  making  thn 
determination. 

1^)  In  determining  whether  a 
significant  amount  of  facilities  is 
required  for  efficient  contract 
performance,  the  contracting  officer 
should  assess  the  facilities  needed, 
including  contractor  owned  and  leased 
and  Government  owned.  When  there  is 
a  relatively  small  amount  of  facihties 
capital  cost  of  money  allocated  to  the 
contract  because  some  facilities  are 
provided  through  operating  leases  and 
by  the  Government,  this  does  not 
necessarily  mean  that  an  insignificant 
ansount  of  facihties  is  required  for 
efficient  contract  performance. 

(7)  When  a  method  other  than  the 
manufacturing  weighted  guidehnes 
method  is  used  to  establish  the 
prenegotiation  profit  objective,  the  profit 
objective  shall  be  reduced  by  the 
amonnt  of  facilities  capital  eost-of 
moaey  allo«wed  in  accordance  witb 


231.206-TOi  On  cost-ptus-award-fee 
contracts,  the  base  fee  shall  be  reduced 
by  the  amount  of  facilities  capital  cost  of 
money  or  the  contract  shall  contain  a 
provision  to  disallow  the  cost. 

(ii)  The  contractor's  proposal  should 
include  cost  information  for  evaluation 
and  a  total  profit  figure.  Contractors 
shall  not  be  required  to  submit  the 
details  of  their  profit  objectives  but  they 
shall  not  be  prohibited  from  doing  so  if 
they  desire.  Elaborate  and  Tohmiinotis 
presentations  are  neither  reqtirred  nor 
desired  and  may  indicate  a  low  index  of 
cost  effectiveness,  which  fact  itself  shall 
be  taken  into  consideration  by  the 
contracting  officer. 

(iii)  The  negotiation  process  does  not 
contemplate  or  require  agreement  on 
either  estimated  cost  elements  or  profit 
elements,  although  the  details  of 
analysis  and  evaluation  may  be 
discussed  in  the  fact-finding  phase  of 
the  negotiation.  If  the  difference 
between  the  contractor's  profit  objective 
and  the  contracting  officer's  profit 
objective  is  relatively  small,  no 
discussion  of  individual  factors  may  be 
necessary,  ff  the  negotiating  parties* 
objectives  are  relatively  far  apart,  a 
disclosure  of  weightings  and  ratfonaie' 
by  both  parties  may  be  made  concerning 
the  total  assigned  to  contractor  effort 
contractor  risk,  fiacilities  investment 
and  special  factors.  By  thus  developing 
a  nuitual  understanding  of  the  logic  of 
the  respective  positions,  aa  orderly 
progression  to  final  agreement  should 
result.  Simuitaoeous.  not  sequential, 
agreement  will  be  reached  or)  coat  ai^ 
incentive  pcoftt-sbaring  formulas  or 
limitation  on  profits,  and  price.  The 
profit  objective  is  a  part  of  an  overall 
negotiation  objective  which,  as  a  going- 
in  objective,  bears  a  distinct  relationship 
to  the  target  cost  objective  and  any 
proposed  sharing  arrangement.  Since  the 
profit  is  nterely  one  of  several 
interrelated  variables,  the  Covenvment 
negotiator  shall  not  contplete  the  profit 
negotiation  without  simultaneously 
agreeing  on  the  other  variables.  Specific 
agreement  on  the  exact  weights  or 
values  of  the  individual  factors  is  not 
required  and  shall  not  be  attempted. 

(iv)  The  prime  contractor  may  use  the 
weighted  guidelines  or  a  structured 
approach  that  discriminates  among 
different  lerels  of  investment  if  the 
acquisiti«ia  would  be  subject  to  the 
weighted  guidelines  under  •  prime 
contract.  (For  applicabtbty.  see  230.S7O- 
1(c).)  If  the  acquisition  falls  into  one  of 
the  exceptions  to  the  weighted 
guidelines  (see  235.«K(aK2>K  the  primr 
contractor  may  use  another  method  to 
establish  profit  obiectives.  In  the 
absence  of  a  structured  approach  that 
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discriminates  among  different  levels  of 
investment  similar  to  the  weighted 
guidelines,  the  profit  objective  will  be 
reduced  by  the  amount  of  facilities 
capital  cost  of  money  allowed  in 
accordance  with  FAR  31.206-ia 

(v)  The  following  factors  shall  be 
considered  in  all  cases  in  which  profit  is 
to  be  specifically  negotiated.  The  weight 
ranges  listed  after  each  factor  shall  be 
used  in  all  instances  where  the  weighted 
guidelines  method  is  used. 
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''  [vi)  Under  the  weighted  guidelines 
method,  the  contracting  officer  shall  first 
measure  the  "Contractor's  Effort"  by  the 
assignment  of  a  profit  percentage,  within 
the  designated  weight  ranges,  to  each 
element  of  contract  cost  recognized  by 
the  contracting  officer.  Although  certain 
classifications  of  acceptable  cost 
including  travel,  subsistence,  facilities, 
test  equipment,  special  tooling.  Federal 
manufacturers'  excise  taxes,  and  royalty 
expenses,  may  have  been  historically 
excluded  from  the  base  upon  which 
profit  has  been  computed,  they  shall  not 
be  excluded  when  using  the  weighted 
guidelines  method.  Not  to  be  included 
for  the  computation  of  profit  as  part  of 
the  cost  base  is  the  amount  calculated 
for  the  cost  of  money  for  facilities 
capital.  How  this  cost  is  determined  and 
how  it  will  be  applied  and  administered 
is  fully  set  forth  in  230.70. 

(vii)  The  suggested  categories  under 
the  Contractor's  Effort  are  similar  to 
those  on  the  Contract  Pricing  Proposal 
(SF 1411).  Often,  individual  proposals 
will  be  in  a  different  format,  but  since 
these  categories  are  broad  and  basic, 
they  provide  sufficient  guidance  to 
evaluate  all  other  items  of  cost. 


(viii)  After  computing  a  total  dollar 
profit  for  the  Contractors  Effort,  the 
contracting  officer  then  shall  add  the 
specific  profit  dollars  assigned  for 
Contractor's  risk,  facilities  investment 
risk,  and  special  factors.  Weighted 
Guidelines  Profit/Fee  Objective  (DD 
Form  1547)  is  to  be  used,  as  appropriate, 
to  facilitate  the  calculation  of  this  profit 
objective. 

(ix)  The  weighted  guidelines  method 
was  designed  for  arriving  at  profit  or  fee 
objectives  for  other  than  nonprofit 
organizations.  However,  if  appropriate 
adjustments  are  made  to  reflect 
differences  between  profit  and  nonprofit 
organizations,  the  weighted  guidelines 
method  can  be  used  as  a  basis  for 
arriving  at  fee  objectives  for  nonprofit 
organizations.  Therefore,  the  policy  of 
the  Department  of  Defense  is  to  use  the 
weighted  sidelines  method,  as  modified 
in  (B)  below,  to  establish  fee  objectives 
that  will  stimulate  efficient  contract 
performance  and  attract  the  best 
capabilities  of  nonprofit  organizations  to 
defense-oriented  activities.  The 
modifications  shall  not  be  applied  as 
deductions  against  historical  fee  levels 
but  to  the  fee  objective  for  such  a 
contract  as  calculated  under  the 
weighted  guidelines  method. 

(A)  For  purposes  of  this  subparagraph, 
nonprofit  organizations  are  defined  as 
those  business  entities  organized  and 
operated  exclusively  for  charitable, 
scientific,  or  educational  purposes,  of 
which  no  part  of  the  net  earnings  inure 
to  the  benefit  of  any  private  shareholder 
or  individ^al,  of  which  no  substantial 
part  of  the  activities  is  carrying  on 
propaganda  or  otherwise  attempting  to 
influence  legislation  or  participating  in 
any  political  campaign  on  behalf  of  any 
candidate  for  public  oHice,  and  which 
are  exempt  from  Federal  income 
taxation  under  Section  501  of  the 
Internal  Revenue  Code. 

(B)  For  contracts  with  nonprofit 
organizations  where  fees  are  involved, 
the  following  adjustments  are  required 
in  the  weighted  guidelines  method. 

(7)  An  adjustment  of  -1%  of  the  total 
effort  shall  be  assigned  in  all  cases 
where  the  manufacturing  weighted 
guidelines  method  is  used.  An 
adjustment  of  —3%  of  the  total  effort 
shall  be  assigned  in  all  cases  where  the 
research  and  development  or  services 
weighted  guidelines  method  is  used. 

(2)  The  weight  range  under 
"Contractor  Cost  Risk"  shall  be  -1%  to 
0%  in  lieu  of  0%  to  8%  for  contracts  with 
those  nonprofit  organizations,  or 
elements  thereof,  identified  by  the 
Secretary  of  Defense  or  the  Secretary  of 
a  Department  (or  their  respective 
designees)  as  receiving  sustaining 


support  on  a  cost-plus-a-fixed-fee  basis 
from  a  particular  Department  or  Agency 
of  the  Department  of  Defense. 

(x)  In  making  a  judgment  of  the  value 
of  each  factor,  the  contracting  officer 
should  be  governed  by  the  definition, 
description,  and  purpose  of  the  factors, 
together  with  considerations  for 
evaluating  them  as  set  forth  herein. 

(a)(2)(i)  Under  the  following  listed 
circumstances,  other  methods  for 
establishing  profit  objectives  may  be 
used: 

(A)  Architect-engineering  contracts: 

(B)  Management  contracts  for 
operation  and/or  maintenance  of 
Government  facilities: 

(C)  Construction  contracts: 

(D)  Contracts  primarily  requiring 
delivery  of  material  supplied  by 
subcontractors: 

(E)  Termination  settlements: 

(F)  Cost-plus-award-fee  contracts; 

(G)  Contracts  not  expected  to  exceed 
$500,000;  and 

(H)  Unusual  pricing  situations  where 
the  weighted  guidelines  method  has 
been  determined  to  be  unsuitable.  Such 
exceptions  shall  be  justified  in  writing 
and  shall  be  authorized  by  the  head  of 
the  contracting  activity. 

(ii)  If  the  contracting  officer  makes  a 
written  determination  that  the  pricing 
situation  meets  any  of  the  circumstances 
set  forth  above  and  that  application  of 
the  manufacturing  weighted  guidelines 
will  result  in  an  inequitable  profit 
objective,  other  methods  for  establishing 
the  profit  objective  may  be  used.  These 
methods  shall  be  supported  in  a  manner 
similar  to  that  used  in  the  weighted 
guidelines  (profit  factor  breakdown  and 
documentation  of  profit  objectives): 
however,  investment  or  other  factors 
that  would  not  be  applicable  to  the 
contract  shall  be  excluded  from  Ihi; 
profit  objective  determination.  It  is 
intended  that  the  methods  will  result  in 
profit  objectives  for  noncapital  intensive 
contracts  that  are  below  those  generally 
developed  for  capital  intensive 
contracts. 

21S.M3    Contracting  officer 
r«sponsii>iHties. 

(b)  In  analyzing  profit  contracting 
officers  should  consider  the  following: 

(1)  When  cost  analysis  is  performed 
pursuant  to  215.805-3,  profit 
consideration  shall  be  in  accordance 
with  the  objectives  set  forth  below.  The 
Government  should  establish  a  profit 
objective  for  contract  negotiations, 
which  will — 

(i)  Motivate  contractors  lo  undertake 
more  difficult  work  requiring  higher 
skills  and  reward  those  who  do  so: 


46160       Federal  Register  /  Vol.  51.  No.  246  /  Tuesday.  December  23.  1986  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51.  No.  246  /  Tuesday.  December  23.  1986  /  Rules  and  Regulations       46161 


(ii)  Allow  the  contractors  an 
opportunity  to  earn  profits 
commensurate  with  the  extent  of  the 
cost  risic  they  are  willing  to  assume; 

(iii)  Motivate  contractors  to  provide 
their  own  facilities  and  financing  and  to 
establish  their  competence  through 
development  work  undertaken  at  their 
own  risk  and  reward  those  who  do  so; 
and 

(iv)  Reward  contractors  for 
productivity  increases.  The  weighted 
guidelines  method  set  forth  in  215.902  for 
establishing  profit  objectives  is  designed 
to  provide  reasonably  precise  guidance 
in  applying  these  principles.  This 
method,  properly  applied,  will  tailor 
profits  to  the  circumstances  of  each 
contract  in  such  a  way  that  long-range, 
cost-reduction  objectives  will  be 
fostered,  and  a  spread  of  profits  will  be 
achieved  that  is  commensurate  with 
varying  circumstances. 

(2)  Development  of  a  profit  objective 
should  not  begin  until  after  a  thorough — 

(i)  Review  of  proposed  contract  work; 

(iij  Review  of  all  available  knowledge 
regarding  the  contractor,  including 
capability  reports,  audit  data,  preaward 
survey  reports  and  financial  statements, 
as  appropriate;  and 

(iii)  Analysis  of  the  contractor's  cost 
estimate  and  comparison  with  the 
Government's  estimate  or  projection  of 
cost. 

(3)  A  profit  objective  is  that  part  of  the 
estimated  contract  price  objective  or 
value  which,  in  the  judgment  of  the 
contracting  officer,  is  appropriate  for  the 
acquisition  being  considered,  covering 
the  profit  or  fee  element  of  the  price 
objective.  This  objective  should 
realistically  reflect  the  total  overall  task 
to  be  performed  and  the  requirements 
placed  on  the  contractor.  Prior  to  the 
negotiation  of  a  contract,  change  order, 
or  contract  modification  where  cost 
analysis  is  undertaken,  the  negotiator 
shall  develop  a  profit  objective.  The 
weighted  guidelines  method,  if 
applicable,  shall  be  used  for  developing 
this  profit  objective. 

(f)  In  cases  where  the  change  or 
modification  calls  for  substantially 
different  work,  then  the  basic  contract 
profit  and  the  contractor's  effort  may  be 
radically  changed  and  a  detailed 
analysis  is  necessary.  Also,  if  the  dollar 
amount  of  the  change  or  contract 
modification  is  very  significant  in 
comparison  to  the  contract  dollar 
amount,  a  detailed  analysis  shall  be 
made. 

215.90S    Prom-analysis  factors. 

215.905-1     Common  factors. 

(a)  This  factor  is  a  measure  of  how 
much  the  contractor  is  expected  to 


contribute  to  the  overall  effort  necessary 
to  meet  the  contract  performance 
requirements  in  an  efficient  manner. 
This  factor;  which  is  apart  from  the 
contractor's  responsibility  for  contract 
performance,  takes  into  account  what 
resources  are  necessary  and  what  the 
contractor  must  do  to  accomplish  a 
conversion  of  ideas  and  materials  into 
the  final  product  called  for  in  the 
contract.  This  is  a  recognition  that, 
within  a  given  performance  output  or 
within  a  given  sales  dollar  figure, 
necessary  efforts  on  the  part  of 
individual  contractors  can  vary  widely 
in  both  value  and  quantity,  and  that  the 
profit  objective  should  reflect  the  extent 
and  nature  of  the  contractor's 
contribution  to  total  performance.  The 
evaluation  of  this  factor  requires  an 
analysis  of  the  cost  content  of  the 
proposed  contract  as  follows. 

(1)  Analysis  of  these  cost  items  shall 
include  an  evaluation  of  the  managerial 
and  technical  effort  necessary  to  obtain 
the  required  purchased  parts, 
subcontracted  items,  and  other 
materials,  including  special  tooling.  This 
evaluation  shall  include  consideration  of 
the  number  of  orders  and  suppliers  and 
whether  established  sources  are 
available  or  new  sources  must  be 
developed.  The  contracting  officer  shall 
also  determine  whether  the  contractor 
will  obtain  the  material  and  tooling  by 
routine  orders  from  readily  available 
supplies  (particularly  those  of 
substantial  value  in  relation  to  the  total 
contract  cost}  or  by  detailed 
subcontracts  for  which  the  prime 
contractor  will  be  required  to  develop 
complex  specifications  involving 
creative  design  or  close  tolerance 
manufacturing  requirements. 
Consideration  shall  be  given  to  the 
managerial  and  technical  efforts 
necessary  for  the  prime  contractor  to 
administer  subcontracts  and  select 
subcontractors,  including  efforts  to 
break  out  subcontracts  from  sole 
sources  through  the  introduction  of 
competition.  These  determinations  shall 
be  made  for  purchases  of  raw  materials 
or  basic  commodities,  purchases  of 
processed  material,  including  all  types 
of  components  of  standard  or  near 
standard  characteristics,  and  purchases 
of  pieces,  assemblies,  subassemblies, 
special  tooling,  and  other  products 
special  to  the  end  item.  In  the 
application  of  this  criterion,  it  should  be 
recognized  that  the  contribution  of  the 
prime  contractor  to  his  purchasing 
program  may  be  substantial.  This  may 
apply  in  the  management  of 
subcontracting  programs  involving  many 
sources,  new  complex  components  and 
instrumentation,  incomplete 
specifications,  and  close  surveillance  by 


the  prime  contractor's  representative.  , 

Recognized  costs  proposed  as  direct 
material  costs,  like  scrap  charges,  shall 
be  treated  as  material  for  profit 
evaluation.  If  intracompany  transfers 
are  accepted  at  price,  they  shall  be 
evaluated  as  material.  Other 
intracompany  transfers  shall  be 
evaluated  by  individual  components  of 
cost,  i.e.,  material,  labor,  and  overhead. 
Normally,  the  lowest  unadjusted  weight 
for  direct  material  is  2%.  A  weighting  of 
less  than  2%  would  be  appropriate  only 
in  unusual  circumstances  when  there  is 
a  minimal  contribution  by  the 
contractor. 

(2)  Analysis  of  the  engineering, 
manufacturing,  and  service  labor  items 
of  the  cost  content  of  the  contract  shall 
include  evaluation  of  the  comparative 
quality  and  level  of  the  engineering 
talents,  manufacturing  and  service 
skills,  and  experience  to  be  employed.  In 
evaluating  engineering  labor  for  the 
purpose  of  assigning  profit  dollars,  j  , 

consideration  shall  be  given  to  the  ! 

amount  of  notable  scientific  talent  or 
unusual  or  scarce  engineering  talent 
needed  in  contrast  to  journeyman  i 

engineering  effort  or  supporting 
personnel.  The  diversity,  or  lack  thereof, 
of  scientific  and  engineering  specialties 
required  for  contract  performance  and 
the  corresponding  need  for  engineering 
supervision  and  coordination  shall  be 
evaluated.  Similarly,  the  variety  of 
manufacturing  labor  skills  required  and 
the  contractor's  manpower  resources  for 
meeting  these  requirements  shall  be 
considered.  Service  contract  labor  shall 
be  evaluated  in  a  like  manner  by 
assigning  higher  weights  to  engineering 
or  professional-type  skills  and  lower 
weights  to  semiprofessional  or  other 
type  skills  required  for  contract 
performance.  A  weighting  in  excess  of 
10%  for  service  contract  labor  will  be 
justified  normally  only  when  the  quality, 
skill,  and  experience  of  the  service 
contract  labor  warrant  a  corresponding 
weighting  under  a  research  and 
development  contract. 

(3)(i)  Analysis  of  conversion  related 
indirect  costs  and  general  management 
(FAR  15.905-l(a)(4))  includes  the 
evaluation  of  the  makeup  of  these 
expenses  and  how  much  they  contribute 
to  contract  performance.  This  analysis 
shall  include  a  determination  of  the 
amount  of  labor  within  these  overhead 
pools  and  how  this  labor  would  be 
treated  if  it  were  considered  as  direct 
labor  under  the  contract.  The  allocable 
labor  elements  shall  be  given  the  same 
profit  consideration  that  they  would 
receive  if  they  were  treated  as  direct 
labor.  The  other  elements  of  these 
overhead  pools  shall  be  evaluated  to 


determine  whether  they  are  routine 
expenses,  like  utilities,  depreciation,  and 
maintenance,  and  hence  given  lesser 
profit  consideration,  or  whether  they  are 
significant  contributing  elements.  The 
composite  of  the  individual 
determinations  in  relation  to  the 
elements  of  the  overhead  pools  will  be 
the  profit  consideration  given  the  pools 
as  a  whole.  The  procedure  for  assigning 
relative  values  to  these  overhead 
expenses  differs  from  the  method  used 
in  assigning  values  of  the  direct  labor. 
The  upper  and  lower  limits  assignable  to 
the  direct  labor  are  absolute.  In  the  case 
of  overhead  expenses,  individual 
expenses  may  be  assigned  values 
outside  the  range  as  long  as  the 
composite  ratio  is  within  the  range. 

(ii)  It  is  not  necessary  that  the 
contractor's  accounting  system  break 
down  the  overhead  expenses  within  the 
classifications  of  engineering  overhead, 
manufacturing  overhead,  and  general 
and  administrative  expenses,  unless 
dictated  by  cost  accounting  standards 
(CAI?).  The  contractor  whose  accounting 
system  only  reflects  one  overhead  rate 
on  all  direct  labor  need  not  change  the 
system  (if  CAS-exempt)  to  correspond 
with  the  above  classifications.  In 
evaluating  such  a  contractor's  overhead 
rate,  the  contracting  officer  can  break 
out  the  applicable  sections  of  the 
composite  rate  which  can  be  classified 
as  engineering  overhead,  manufacturing 
overhead,  and  general  and 
administrative  expenses,  and  follow  the 
appropriate  evaluation  technique. 

(iii)  There  is  a  critical  factor  to 
consider  in  the  determination  of  profit  in 
this  area.  Management  problems  surface 
in  various  degrees  and  the  management 
expertise  exercised  to  solve  them  shall 
be  considered  as  an  element  of  profit. 
For  example,  a  new  program  for  an  item 
that  is  on  the  cutting  edge  of  the  state  of 
the  art  will  cause  more  problems  arid 
require  more  managerial  time  and 
abilities  of  a  higher  order  than  a  follow- 
on  contract.  If  new  contracts  create 
more  problems  and  require  a  higher 
profit  weight,  follow-ons  shall  be 
adjusted  downward  as  many  of  the 
problems  shall  have  been  solved.  In  any 
event,  an  evaluation  shall  be  made  of 
the  underlying  managerial  effort 
involved  on  a  case-by-case  basis. 

(iv)  It  may  not  be  necessary  for  the 
contracting  officer  to  make  a  separate 
profit  evaluation  of  overhead  expenses 
with  each  acquisition  of  substantially 
*  the  same  product  with  the  same 
contractor.  Where  an  analysis  of  the 
profit  weight  to  be  assigned  to  the 
overhead  pool  has  been  made,  the 
weight  assigned  may  be  used  for  future 
contracts  with  the  same  contractor  until 


there  is  a  change  in  the  cost  composition 
of  the  overhead  fraol  or  the  contract 
circumstances,  or  until  the  factors 
discussed  in  (iii)  above  are  relevant. 

(4)  See  (a)(3)  above. 

(b)  In  evaluating  contract  cost  rixk. 
contracting  officers  should  also  consider 
the  following: 

(1)  This  factor  reflects  the  policy  of 
the  Department  of  Defense  that 
contractors  bear  an  equitable  share  of 
contract  cost  risk,  and  to  compensate 
them  for  the  assumption  of  that  risk.  A 
contractor's  risk  associated  with  costs 
to  perform  under  a  Government  contract 
is  usually  minimal  under  cost- 
reimbursement  type  contracts.  However, 
as  acquisitions  progress  from  basic 
research  through  follow-on  production 
and  supply  contracts,  the  use  of 
increased  conlractor-risk-assumption 
type  contracts  is  appropriate  for 
increasing  the  contractor's  responsibility 
for  performance.  The  generally  accepted 
progression  of  the  acquisition  spcK^trum 
ranging  from  basic  research  through 
supply  acquisitions  and  from  cost  to 
firm  fixed-pnce  contracts,  is  shown 
below: 

Typt-  of  effort  and  type  of  contract 

1.  Basic  Research— Cost.  CPI-T 

2.  Applied  Research — Cost.  CPFF 

3.  Exploratory  Development — Cost.  CPFF 

4.  Advanced  Development— CPFF.  CPAF 

5.  Fngineering  Development— CPFF.  CPAF. 

CWF 

6.  Operational  System  Development — CPIF. 

C1»AF,  FPt 

7.  First  Production— FW 

S.  Follow-on  Pniductioo— l-Tl.  H-'P 
g.  Supply— FFP 

(2)  In  developing  the  prenegotiation 
profit  objective,  the  contracting  officer 
will  need  to  consider  strongly  the  type 
of  contract  anticipated  to  be  negotiated 
and  the  associated  contractor  risk  when 
selecting  the  position  in  the  weight 
range  for  profit  that  is  appropriate  for 
the  risk  to  be  borne  by  the  contractor. 
This  is  one  of  the  most  important  factors 
in  arriving  at  prenegotiation  profit 
objectives. 

(3)  Evaluation  of  this  risk  requires  a 
determination  of  (i)  the  degree  of  cost 
responsibility  the  contractor  assumes, 
(ii)  the  reliability  of  the  cost  estimates  in 
relation  to  the  task  assumed,  and  (iii) 
the  complexity  of  the  task  assumed  by 
the  contractor.  This  factor  is  specifically 
limited  to  the  risk  of  contract  costs. 
Thus,  such  risks  on  the  part  of  the 
contractor  as  reputation,  losing  a 
commercial  market,  losing  potential 
profits  in  other  fields,  or  any  risk  on  the 
part  of  the  contracting  activity,  such  as 
the  risk  of  not  acquiring  an  effective 
weapon,  are  not  within  the  scope  of  this 
factor. 


(4)  The  first  and  basic  determination 
of  the  degree  of  cost  responsibility 
assumed  by  the  contractor  is  related  to 
the  sharirrg  of  total  risk  by  contract  cost 
by  the  Government  and  the  contractor 
through  the  selection  of  contract  type. 
The  extremes  are  a  cost-plus-fixed-fee 
contract,  requiring  only  that  the 
contractor  u.se  his  best  efforts  to  perform 
a  task,  and  firm  fixed-price  contract  for 
a  complex  item.  A  cost-plus-fixed-fee 
contract  reflects  a  minimum  assumption 
of  cost  responsibility,  whereas  a  firm 
fixed-price  contract  reflects  a  complete 
assumption  of  cost  responsibility. 

(5)  The  second  determination  is  that 
of  the  reliability  of  the  cost  estimates. 
Sound  price  negotiation  requires  well- 
defined  contract  objectives  and  reliahl«; 
cost  estimates.  Prior  production 
experience  assists  the  contractor  in 
preparing  reliable  cost  estimates  on  new 
contracts  for  similar  equipment.  An 
excessive  cost  estimate  reduces  the 
possibility  that  the  cost  of  performance 
will  exceed  the  contract  price,  thereby 
reducing  the  contractor's  assumption  of 
contract  cost  risk. 

(6)  The  third  determination  is  that  of 
the  difficulty  of  the  contractor's  task. 
The  contractor's  task  can  be  difficult  or 
easy,  regardless  of  the  type  of  contract. 

(7)  Contractors  are  likely  to  assume 
greater  cost  risk  only  if  contracting 
officers  objectively  analyze  the  risk 
incident  to  proposed  contracts  and  are 
wilting  to  compensate  contractors  for  it. 
Generally,  a  cost-plus-fixed-fee  contract 
will  not  justify  a  reward  for  risk  in 
excess  of  0.5%,  nor  will  a  firm  fixed- 
price  contract  justify  a  reward  of  less 
than  the  minimum  on  the  weighted 
guidelines.  Where  proper  contract-type 
selection  has  been  made,  the  reward  for 
risk,  by  contract  type,  will  usually  fall 
into  the  following  percentage  ranges: 

(i)  Type  of  contract  and  percentage 
ranges  for  profit  objectives  developed 
by  using  the  manufacturing  weighted 
guidelines  method: 

Cosl-Plus-Flxed  Fee 0  loO.Ji% 

Cdsl-Pius-Incpntive  Fee 

With  Cost  Incentives  Only 1  to  2% 

With  Multiple  Incentives IS  to  3% 

Fined-Price-Incentive 

With  Cost  Incentives  Only 3  to  S% 

With  Multiple  Incentives. 4  to  6% 

Prospective  Price 

Redelennination — _...  4  to  6% 

Firm  Fixed-Price 6  to  8% 

(ii)  Type  of  contract  and  percentage 
ranges  for  profit  objectives  developed 
by  using  the  research  and  development 
weighted  guidelines  method: 

Cost-Plus-Fixed  Fee 0  loO.S"«. 

Cost-Plus-Incentive  Fee 

With  Cost  Incentives  Only 1  to  2% 

With  Multiple  Incentives.  ..„  .    1.5  to  3% 
Fixed-Price-lncenlive 
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With  Cost  Incentives  Only 2  to  4% 

With  Multiple  Incentives 3  to  5% 

Prospective  Price 

Redetermination 3  to  sv, 

Firm  Fixed-Price „ 5  to  7% 

(iii)  Type  of  contract  and  percentage 
ranges  for  profit  objectives  developed 
by  using  the  service  contract  weighted 
guidelines  method: 

Cost-Plus-Fixed  Fee 0  to  0.5% 

Cosl-Plus-lnccnIive  Fee....™....„ 1  to  2'Vi 

Fixed-Price-Incentive _ 2  to  3% 

Firm  Fixed-Price 3  to  4% 

(A)  These  ranges  may  not  be 
appropriate  for  all  acquisitions.  For 
instance,  a  fixed-price-incentive 
contract  that  is  closely  priced  with  a  low 
ceiling  price  and  high  incentive  share 
may  be  tantamount  to  a  firm  fixed-price 
contract.  In  this  situation,  the 
contracting  officer  may  determine  that  a 
basis  exists  for  high  confidence  in  the 
reasonableness  of  the  estimate  and  that 
little  opportunity  exists  for  cost 
reduction  without  extraordinary  efforts. 
On  the  other  hand,  a  contract  with  a 
high  ceiling  and  low  incentive  formula 
can  be  considered  to  contain  cost-plus- 
incentive-fee  contract  features.  In  this 
situation,  the  contracting  officer  may 
determine  that  the  Government  is 
retaining  much  of  the  contract  cost 
responsibility  and  that  the  risk  assumed 
by  the  contractor  is  minimal.  Similarly. 

if  a  cosf-plus-incentive-fee  contract 
includes  an  unlimited  downward 
(negative)  fee  adjustment  on  cost 
control,  it  could  be  comparable  to  a 
fixed-price-incentive  contract.  In  such  a 
pricing  environment,  the  contracting 
officer  may  determine  that  the 
Government  has  transferred  a  greater 
amount  of  cost  responsibility  to  the 
contractor  than  is  typical  under  a 
normal  cost-plus-incentive-fee  contract. 

(B)  The  contractor's  subcontracting 
program  may  have  a  significant  impact 
on  the  contractor's  acceptance  of  risk 
under  a  contract  form.  It  can  cause  risk 
to  increase  or  decrease  in  terms  of  both 
cost  and  performance.  This 
consideration  shall  be  a  part  of  the 
contracting  officer's  overall  evaluation 
in  selecting  a  factor  to  apply  for  cost 
risk.  It  may  be  determined,  for  instance, 
that  the  prime  contractor  has  effectively 
transferred  real  cost  risk  to  a 
subcontractor  and  the  contract  cost  risk 
evaluation,  as  a  result,  may  be  below 
the  range  that  would  otherwise  apply  for 
the  contract  type  being  proposed.  This 
situation  will  be  found  to  exist  only  in  a 
few  extraordinai7  situations  under 
circumstances  of  (i)  a  follow-on 
production  contract,  in  which  a 
substantial  portion  of  the  total  contract 
costs  represents  a  single  subcontract  or 
a  few  subcontracts,  (ii)  the  fullest 
incentive  reward  and  penalty  feature  on 


cost  performance  having  been  passed  by 
the  prime  contractor  to  the 
subcontractor.  In  an  acquisition  in 
which  all  of  these  circumstances  are 
found  to  exist,  a  lower  than  usual  profit 
weight  may  be  applied  to  the  aggregate 
of  all  recognized  costs  including  the 
subcontract  portion.  The  contract  cost 
risk  evaluation  shall  not  be  lowered, 
however,  merely  on  the  basis  that  a 
substantial  portion  of  the  contract  costs 
represents  subcontracts  without  any 
substantial  transfer  of  contractor's  risk, 
since  this  can  result  eventually  in  a 
lessening'of  the  amount  of  work  let  on 
subcontracts. 

(C)  In  making  a  contract  cost  risk 
evaluation  in  an  acquisition  that 
involves  definitization  of  a  letter 
contract,  unpriced  change  orders,  and 
unpriced  orders,  under  BOAs.  consider 
the  effect  on  total  contract  cost  risk  as  a 
result  of  having  partial  performance 
before  definitization.  Under  some 
circumstances  it  may  be  reasoned  that 
the  total  amount  of  cost  risk  has  been 
effectively  reduced.  Under  other 
circumstances  it  may  be  apparent  that 
the  contractor's  cost  risk  remained 
substantially  unchanged.  To  be 
equitable,  the  determination  of  a  profit 
weight  for  application  to  the  total  of  all 
recognized  costs,  both  those  incurred 
and  those  yet  to  be  expended,  must  be 
made  with  consideration  to  all  attendant 
circumstances  and  not  be  just  the 
portion  of  costs  incurred,  or  percentage 
of  work  completed,  prior  to 
definitization. 

(D)  Time  and  material,  labor  hour, 
overhaul  contracts  priced  on  a  time  and 
material  basis,  and  firm-fixed-price, 
level-of-effort  term  contracts  shall  be 
considered  to  be  cost-plus-fixed-fee 
contracts  for  the  purpose  of  establishing 
a  profit  weight  in  the  evaluation  of  the 
contractor's  assumption  of  contract  cost 
risk. 

(E)  In  determining  the  contract  cost 
risk  percentage  under  CONTRACTOR 
RISK  in  profit  factors  of  the  weighted 
guidelines  provided  in  215.902(a)(1).  it  is 
appropriate  to  consider  additional  risks 
associated  with  foreign  military  sales 
(FMS).  To  be  recognized,  an  additional 
cost  risk  factor  shall  be  demonstrated 
by  the  contractor  to  be  significant  and 
over  and  above  that  normally  present  in 
DoD  contracts  for  similar  items.  If  an 
additional  cost  risk  factor  associated 
with  FMS  is  recognized,  the  total  profit 
under  the  CONTRACTOR  RISK  Section 
shall  not  exceed  the  limits  set  forth  in 
FAR  15.903(d)  for  different  types  of 
contracts.  For  example,  when  the 
manufacturing  weighted  guidelines 
method  is  used,  the  limitation  will  be 
0.5%  for  CPFF  contracts.  3%  for  CPIF 
contracts.  6%  for  FPI  contracts,  and  8% 


for  FFP  contracts.  The  additional  cost 
risk  factor  shall  not  apply  to  FMS  made 
from  inventories  or  stocks  nor  to 
acquisitions  made  under  DoD 
cooperative  logistics  support 
arrangements. 

(c)  See  215.905-2. 

(d)  This  element  relates  to  the 
consideration  to  be  given  in  the  profit 
objective  in  recognition  of  the 
investment  risk  associated  with  the 
facilities  employed  by  the  contractor. 
Sixteen  to  20%  of  the  net  book  value  of 
facilities  capital  allocated  to  the 
contract  is  the  normal  range  of  weight 
for  this  profit  factor.  The  key  factors 
that  the  contracting  officer  shall 
consider  in  evaluating  this  risk  are: 

(1)  The  overall  cost  effectiveness  of 
the  facilities  employed: 

(2)  Whether  the  facilities  are  general 
purpose  or  special  purpose  items: 

(3)  The  age  of  the  facilities: 

(4)  The  undepreciated  value  of  the 
facilities: 

(5)  The  relationship  of  the  remaining 
writeoff  life  of  the  investment  and  the 
length  of  the  program(s)  or  contract(s) 
on  which  the  facilities  are  employed: 
and 

(6)  Special  contract  provisions  that 
reduce  the  contractor's  risk  of  recovery 
of  facilities  capital  investment 
(termination  protection  clauses, 
multiyear  cancellation  ceilings,  etc.).  To 
assist  in  evaluating  new  investment,  the 
contracting  officer  should  request  the 
contractor  to  submit  reasonable 
evidence  that  the  new  facilities  are  part 
of  an  approved  investment  plan  and  thai 
achievable  benefits  to  the  Government 
will  result  from  the  investment.  New 
industrial  facilities  and  equipment  shall 
receive  maximum  weight  when  they — 

(i)  Are  to  be  acquired  by  the 
contractor  primarily  for  defense 
business: 

(ii)  Have  a  long  service  life: 

(iii)  Have  a  limited  economic  life  due 
to  limited  alternative  uses:  and 

(iv)  Reduce  the  total  life  cycle  cost  of 
the  products  produced  for  the 
Department  of  Defense. 
To  the  extent  that  the  new  investment 
represents  routine  replacement  of 
existing  assets,  a  lesser  weight  shall  be 
assigned. 

(e)  See  215.905-2. 

(f)  See  215.905-2. 

21S.905-2    Additional  fsctorm. 

(a)  Productivity. 

(1)  General.  A  key  objective  of  the 
DoD  profit  policy  is  to  reduce  the  cost  of 
defense  preparedness  by  incentivizing 
defense  contractors'  investment  in 
modem  cost-reducing  facilities  and 
other  improvements  in  efficiencv.  To  the 
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extent  that  costs  serve  as  the  basis  for 
pricing  (both  cost  and  profit),  success  in 
reducing  costs  can  serve,  in  tum.  to 
reduce  profit  dollars  opportunity.  For 
example,  a  fixed-price  incentive-type 
contract  is  typically  used  for  the  first 
production  contract  of  a  major  weapon 
system  program.  The  incentive  to 
increase  productivity  and  reduce  cost 
within  one  contract  works  against  a 
contractor  on  follow-on  production 
contracts  because  the  reduced  level  of 
cost  becomes  a  part  of  the  basis  for 
pricing  subsequent  contracts.  In  order  to 
mitigate  the  loss  of  profit  dollars 
opportunity  that  occurs  when  costs  are 
reduced  due  to  productivity  gains,  a 
special  "Productivity  Reward"  may  be 
included  in  the  prenegotiation  profit 
objective  of  a  pending  acquisition  under 
certain  circumstances. 

(2)  Applicability  criteria.  The 
"Productivity  Reward"  may  be  applied 

when  the  following  criteria  are  met: 
(i)  The  pending  acquisition  involves  a 

foliow-on  production  contract. 
(ii)  Reliable  actual  cost  data  is 

available  to  establish  a  fair  and 

reasonable  cost  baseline, 
(iii)  Changes  made  in  the 

configuration  of  the  item  being  acquired 

are  not  of  sufficient  magnitude  to 

invalidate  price  comparability. 

(3)  Implementation  procedures.  The 
amount  of  productivity  reward  for  a 
given  contract  is  based  on  the  estimated 
cost  reduction  that  can  be  attributed  to 
productivity  gains.  Set  forth  below  are 
principles  and  procedures  that  apply  to 
estimating  cost  reductions  and 
calculating  the  productivity  reward: 

(i)  The  contractor  shall  prepare  and 
support  the  cost  reduction  estimate. 

(ii)  The  overall  contract  cost  decrease 
shall  be  based  on  estimated  decreases 
measured  at  the  unit  cost  level. 

(iii)  The  lowest  average  unit  cost 
(exclusive  of  profit]  for  a  preceding 
production  run  shall  serve  as  the  unit 
cost  baseline. 

(iv)  A  technique  shall  be  employed  to 
determine  that  portion  of  the  cost 
decrease  attributable  to  productivity 
gains  as  opposed  to  the  effects  of 
quantity  differences  between  the  base 
contract  and  the  pending  acquisition. 

(v)  When  the  parties  agree  that  the 
estimated  overall  contract  cost  decrease 
is  materially  affected  by  price  level 
differences  between  the  base  period  and 
the  current  point  in  time,  an  economic 
price  adjustment  may  be  applied  to  the 
estimate. 

(vi)  The  productivity  reward  shall  be 
calculated  by  multiplying  the  contract 
cost  decrease  due  to  productivity  gains 
by  the  base  profit  objective  rate. 

(vii)  "The  degree  of  review  and 
validation  of  the  data  supporting  the 


productivity  reward  calculation  shall  be 
commensurate  with  the  materiality  of 
this  profit  element  in  relation  to  the 
overall  price  objective. 
There  may  be  several  methods 
advanced,  by  both  contracting  officers 
and  contractors,  to  quantify  productivity 
gains.  Any  technique  may  be 
acceptable:  Provided  \{  takes  into 
account  equitably  the  principles  and 
procedures  listed  above. 

(b)  Independent  development 
Contractors  who  develop  items  that 
have  potential  military  application 
without  Government  assistance  are 
entitled  to  special  profit  consideration 
on  those  items  as  a  special  profit  factor 
to  be  considered  within  the  weighted 
guidelines  in  arriving  at  a  profit 
objective.  One  to  4%  of  recognized  cost 
is  established  as  the  normal  range  of 
value  for  this  profit  factor.  The  criteria 
for  selection  of  the  specific  percentage 
shall  be  the  importance  of  the 
development  in  advancing  defense 
purposes,  the  demonstrable  initiative  in 
determining  the  need  and  application  of 
the  development,  the  extent  of  the 
contractor's  cost  risk,  and  whether  the 
development  cost  was  recovered 
directly  or  indirectly  from  Government 
sources. 

(c)  Other  factors.  A  composite 
percentage  weight  within  the  range  of 
-5%  to  -(-5%  of  the  basic  profit 
objective  may  be  assigned  to  other 
profit  factors  in  arriving  at  the  total 
profit  objective.  These  other  profit 
factors,  which  may  apply  to  special 
circumstances  or  particular  acquisitions, 
relate  to  contractor  participation  in  the 
Government's  Small  Business,  Small 
Disadvantaged  Business,  and  Labor 
Surplus  Programs,  and  to  special 
situations  not  specifically  set  forth 
elsewhere  in  these  guidelines. 
Participation  that  is  rated  as  merely 
satisfactory  shall  be  assigned  a  weight 
of  zero,  generally.  Evidence  of  energetic 
support  may  justify  a  plus  weight,  and 
poor  support  a  negative  weight  Special 
situations  may  be  assigned  either  a  plus 
or  minus  weight,  depending  on  the 
particular  circumstances  of  the 
acquisition. 

(1)  Small  business  and  small 
disadvantaged  business  participation. 
The  contractor's  policies  and  procedures 
that  energetically  support  Government 
small  business  and  small  disadvantaged 
business  subcontracting  programs, 
pursuant  to  FAR  Part  19.  shall  be  given 
favorable  coi^ideration.  Any  unusual 
effort  that  the  contractor  displays  in 
subcontracting  with  small  business  or 
small  disadvantaged  business  cortcems. 
particularly  for  development-type  work 
likely  to  result  in  later  production 


opportunities,  and  the  overall 
effectiveness  of  the  contractor  in 
subcontracting  with  and  furnishing 
assistance  to  such  concerns  shall  be 
considered.  Conversely,  failure  or 
unwillingness  on  the  part  of  the 
contractor  to  support  Government  small 
business  or  small  disadvantaged 
business  policies  shall  be  viewed  as 
evidence  of  poor  performance  for  the 
purpose  of  establishing  a  profit 
objective. 

(2)  Labor  surplus  area  participation. 
A  similar  review  and  evaluation  (as 
required  in  (1)  above)  shall  be  given  to 
the  contractor's  policies  and  procedures 
supporting  the  Government's  Labor 
Surplus  Area  Program,  pursuant  to  FAR 
Part  20.  In  particular,  favorable 
consideration  shall  be  given  to  a 
contractor  who  (i)  makes  a  significant 
effort  to  help  find  jobs  and  provide 
training  for  the  hardcore  unemployed,  or 
(ii)  promotes  maximum  subcontractor 
utilization  of  certified  eligible  concerns, 
as  defined  in  FAR  20.101. 

(3)  Energy  conserx'ction.  Favorable 
consideration  shall  be  given  to  the 
contractor's  initiatives  and 
accomplishments  in  the  conservation  of 
energy. 

(4)  Special  situations.  Particular 
situations  may  justify  use  of  a  profit 
factor  other  than  those  specifically 
identified  in  these  guidelines.  These 
situations  shall  be  identified  and  the 
reason(s)  for  their  use  documented  in 
the  records  of  price  negotiation. 
Examples  of  such  situations  include 
contractor  effort  to  exploit  additional 
production  cost-reduction  opportunities 
or  to  improve  or  develop  new  product/ 
manufacturing  technologies  to  reduce 
production  cost. 

Subpart  215.10 — Preaward,  Award,  and 
Postaward  Notifications,  Protests  an6 
Mistakes 

215.1001     Notifications  to  unsuccessfui 
offerors. 

(b)(1)  Within  DoD.  the  threshold  for 
notification  is  $25,000  in  accordance 
with  10  U.SC.  2304(g). 

(b)(2)  Acquisitions  processed  \inder 
small  purchase  procedures  are  exempt 
from  the  requirements  of  FAR 
15.1001(b)(2). 

(c)  Within  DoD,  the  threshold  for 
notification  is  $25,CK)0  in  accordance 
with  10  U.S.C.  2304(g). 


215.1003 
Offerors. 


DelMiefing  of  unsuccessful 


(a)  Debriefings  shall  be  provided  at 
the  earliest  feasible  time  after  contract 
award.  They  shall  be  conducted  by 
purchasing  ofTire  officials  familiar  with 
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the  rationale  for  the  selection  decision 
and  contract  award. 

215.1070    Classified  informatkNV 

Classified  information  shall  be 
furnished  only  in  accordance  with 
regulations  governing  classified 
information. 

PART  216— TYPES  OF  CONTRACTS 

Authority:  5  II.S.C.  301.  10  U.S.C.  2202,  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

Subpart  216.1— Selecting  Contract 
Types 

216.101     General. 

(a)  In  addition,  the  role  of  profit  in 
selecting  contract  type  includes  the 
following: 

(1)  Profit,  generally,  is  the  basic 
motive  of  business  enterprise.  Both  the 
Government  and  its  defense  contractors 
should  be  concerr.ed  with  harnessing 
this  motive  to  work  for  the  effective  and 
economical  contract  performance 
required  in  the  interest  of  national 
defense.  To  this  end,  the  parties  should 
seek  to  negotiate  and  use  the  contract 
type  best  calculated  to  stimulate 
outstanding  performance.  The  objective 
should  be  to  insure  that  outstandingly 
effective  and  economical  performance  is 
met  by  high  profits,  mediocre 
performance  by  mediocre  profits,  and 
poor  performance  by  low  profits  or 
losses.  The  proper  application  of  these 
objectives  on  a  contract  by  contract 
basis  should  normally  result  in  a  range 
of  profit  rates. 

(2)  Success  in  harnessing  the  profit 
motive  begins  with  the  negotiation  of 
sound  performance  goals  and  standards. 
This  objective  is  met  if  the  contractor 
either  benefits  or  loses  in  relation  to 
achieving  or  failing  to  achieve  realistic 
targets.  When  award  is  based  on 
effective  price  competition,  there  is 
reasonable  assurance  that  the  contract 
price  represents  a  realistic  pricing 
standard,  including  a  profit  factor  which 
reflects  an  appropriate  return  to  the 
contractor  for  the  financial  risk  assumed 
in  undertaking  performance  at  the 
competitive  price.  In  the  absence  of 
competitive  forces,  however,  the 
contract  type  selected  should  provide 
for  a  profit  factor  that  will  tie  profits  to 
the  contractors  efficiency  in  controlling 
costs  and  meeting  desired  standards  of 
performance,  reliability,  quality,  and 
delivery.  Therefore,  in  noncompetitive 
situations,  the  degree  to  which  available 
cost  estimates  are  realistic,  and  the 
degree  of  uncertainty  affecting  the  work 
to  be  performed,  should  be  carefully 
considered  in  determining  which  type  of 


contract  should  be  selected  and  how  it 
should  be  used. 

(3)  The  policies  in  (1)  and  (2)  above 
require  that  the  contractor  assume  a 
reasonable  degree  of  cost  responsibility 
as  early  in  contract  performance  as  is 
possible.  This  can  be  achieved  only 
through  vigorous  contract 
administration  and  effort  on  the  part  of 
both  parties  to  assure  timely  pricing. 
Particularly  in  fixed-price  type  contracts 
providing  the  price  revisions,  delays  in 
pricing  actions  by  either  party  may 
distort  the  type  of  contract  which  has 
been  agreed  upon  and  such  delays  must 
be  avoided. 

(4)  When  a  contract  type  providing  for 
a  reasonable  degree  of  contractor  cost 
responsibility  cannot  be  negotiated  on  a 
timely  basis,  due  to  the  contractor's 
unwillingness  to  assume  reasonable 
risk,  profits  should  be  negotiated  so  as 
to  reflect  this  fact. 

(5)  Notwithstanding  the  validity  of 
profit  as  a  motivating  factor  in  general, 
there  are  situations,  particularly  in  the 
early  stages  of  research  and 
development,  in  which  the  profit  motive 
may  be  secondary.  Harnessing  the  profit 
motive  at  the  early  stages  of  such 
procurements  may  not  be  effective  or 
desirable  in  view  of  the  high  degree  of 
technical  and  cost  risk  associated  with 
performance  or  consistent  with 
achieving  desired  technical  objectives. 
The  contracting  officer's  objective 
should  still  be  "effective  and  economical 
performance,"  but  the  relative  weight  of 
these  factors  must  be  kept  in  balance 
(see  216.104-(S-71)).  Of  course, 
outstanding  performance  can  still  be 
rewarded  under  a  research  and 
development  contract,  by  proper 
application  of  incentive  techniques. 

(6)  The  firm  fixed-price  contract  is  the 
most  preferred  type  for  harnessing  the 
profit  motive  because  the  contractor 
accepts  full  cost  responsibility,  and  the 
relationship  between  cost  control  and 
profit  dollars  is  established  at  the  outset 
of  the  contract.  Accordingly,  when  a 
reasonable  basis  for  firm  pricing  exists 
(see  216.202}.  the  firm  fixed-price 
contract  shall  be  used,  because  its  use 
under  these  circumstances  will  provide 
the  contractor  with  a  maximum  profit 
incentive  to  control  the  costs  of 
performance.  However,  the  contracting 
officer  must  be  alert  to  the  fact  that  in 
certain  situations  the  use  of  special 
contract  incentive  provisions  may  be 
more  appropriate.  While  maximum 
incentive  to  a  contract  exists  in  a  firm 
fixed-price  contract,  the  basis  for  the 
application  of  firm  fixed-price  is  the 
knowledge  that  the  price  has  been 
arrived  at  either  through  competition  or 
through  sound  pricing  techniques  which 
keep  pricing  uncertainties  to  a  minimum. 


When  contracting  for  research  and 
development,  or  when  price  competition 
is  not  present,  and  (i)  when  the  cost  or 
pricing  data  available  does  not  permit 
sufficiently  realistic  estimates  of  the 
probable  cost  of  performance,  or  (ii) 
uncertainties  surrounding  the  contract 
performance  cannot  be  sufficiently 
identified  to  evaluate  their  impact  on 
price,  the  use  of  a  type  of  contract  other 
than  firm  fixed-price  should  be 
considered.  For  example,  a  profit 
incentive  to  control  costs  can  be 
achieved  through  use  of  the  fixed-price 
incentive  contract,  and  to  a  lesser 
degree,  the  cost-plus-incentive-fee 
contract,  when  appropriate  target  costs 
and  incentive  arrangements  can  be 
negotiated. 

(b)  The  specific  type  of  contract 
should  be  determined  by  the  degree  of 
risk  in  contract  performance.  When  the 
risk  is  minimal  or  can  be  predicted  with 
an  acceptable  degree  of  certainty,  a  firm 
fixed-price  contract  is  preferred. 
However,  as  the  uncertainties  become 
more  significant,  other  fixed  price  or 
cost  type  contracts  should  be  employed 
to  accommodate  these  uncertainties  and 
to  avoid  placing  too  great  a  cost  risk  on 
the  contractor. 

216.102    Policies. 

(d)  Set  forth  below  is  a  format  for  the 
D&Fs  to  be  made  by  the  contracting 
officer  with  respect  to  the  use  of  a  cost, 
cost-plus-fixed-fee,  or  incentive  type 
contract,  as  required  by  10  U.S.C. 
2306(c)  (See  FAR  16.301-3(c)  and  FAR 
16.403(c)).  The  format  may  be  modified 
as  appropriate. 
(Military  Department  or  Agency) 
Determination  and  Findings 
Authority  To  Use  a  (1)  Contract 

Upon  the  basis  of  the  following  rinding8 
and  determination  which  I  hereby  make 
pursuant  to  the  authority  of  10  U.S.C-  2306(c], 
the  proposed  contract  described  t>elow  may 
t>e  entered  into  on  a  (1)  basis. 

Findings 

1.  The  (2)  proposes  to  enter  into  a  (1) 
contract  for  the  acquisition  of  (3)  at  an 
estimated  cost  of  S  (4). 

2.  The  work  to  be  performed  is  (5). 

Determination 

1.  It  is  impracticable  to  secure  services  of 
the  kind  or  quality  required  without  the  use 
of  the  proposed  type  of  contract. (6) 

(Alt:  The  use  of  the  proposed  type  of 
contract  is  likely  to  be  less  costly  than  other 
methods. )fe) 

(Alt:  It  is  impracticable  to  secure  services 
of  the  kind  or  quality  required  without  the 
use  of  the  proposed  type  of  contract  and  the 
use  of  such  type  of  contract  is  likely  to  be 
less  costly  than  any  other  method.)(6) 

2.  The  estimated  cost  of  the  proposed 
contract  is  $  (4).(7) 


Date- 


NolM 

(1)  Enter  type  of  contract  to  be  used.  i.e. 
fixed-price  incentive,  cost-ptus-iucenlive-fee. 
cost,  or  cost-plus-fixed-fee. 

(2)  Contracting  activity. 

(3)  Brief  description  of  supplies  or  services. 

(4)  Enter  amount  to  nearest  thousand. 

(5)  Describe  the  nature  of  th«  work  to  lie 
performed  and  set  forth  the  facts  (for  the  type 
of  coniract  proposed,  see  FAR  Part  16)  that 
shows  why  it  is  impracticable  to  secure 
supplies  or  services  of  the  kind  or  quality 
required  without  the  use  of  such  type  of 
contract,  ot  that  such  method  of  contr»cti«ig 
is  likely  to  be  less  costly  than  other  methods. 
The  supporting  facts  should  l>e  confined  to 
those  pertinent  to  the  specific  determination 
being  made.  However  where  the  facts 
adequately  support  alternative 
delerminaNons,  they  should  be  set  forth 
conjunctively  when  conjunctive 
determinations  are  to  be  used. 

|6)  Use  the  determination  responsive  to  the 
findings.  See  Note  Satwve. 

(7)  Determination  (o  be  made  wiien  a  cost- 
plus-fixed-fee  contract  is  proposed. 

216.104    Factors  In  Mtecting  contract 
types. 

(S-70)  Stability  of  design.  Other 
factors  to  consider  are  stability  of 
design,  which  in  turn  may  influence  such 
subordinate  considerations  as  the 
adequacy  and  firmness  of  specifications, 
and  the  availability  of  relevant 
historical  pricing  data  and  prior 
production  experience  and  adequacy  of 
the  contractor's  estimating  system. 

{S-71)  Other  factors  based  on 
development  stage. 

(1)  Research  and  development  (RF'D). 
The  selection  of  the  appropriate  coniract 
type  is,  in  the  final  analysis,  the 
responsibility  of  the  contracting  officer. 
However,  because  of  the  importance  of 
technical  considerations  at  the  R&D 
stage,  the  choice  of  contract  type  shall 
not  be  made  without  obtaining  the 
recommendations  of  cognizant  technical 
personnel.  Generally,  the  selection  of 
contract  type  should  also  be  discussed 
with  prospective  contractors.  Where 
appropriate,  R&D  solicitations  should 
permit  prospective  contractors  to 
propose  an  alternative  contract  type. 
Any  counterproposal  must  be  supported 
by  the  contractor's  rationale  for  his 
choice.  The  contracting  officer  shall 
include  a  statement  in  the  file,  setting 
forth  his  rationale  for  the  type  of 
contract  ultimately  selected.  The 
categories  of  Research,  Exploratory 
Development,  Advanced  Development. 
Engineering  Development  and 
Operational  Systems  Development, 
represent  the  spectrum  of  the  R&D  cycle 
and  were  so  designated  to  provide  an 
appropriate  breakdown  of  R&D  effort  for 
management  purposes.  Each  category 
has  a  prime  technical  or  functional 


4>b|ecttve  and  certain  distinctive 
features.  It  should  not  be  inferred, 
however,  that  each  category  is  a 
discrete  step  in  the  R&T)  process  with  a 
clear  beginning  and  end  entirely 
separate  and  distinct  each  from  the 
other,  in  the  latter  categories  of 
development,  it  is  possible  for  different 
parts  of  a  project  to  fit  several  different 
category  definitions.  Thus,  a  project 
properly  categorized  as  Engineering 
Development  may  include  subsystem 
work  or  elements  of  work  that  are, 
because  of  their  particular  technical 
state  of  development  truly  Advanced 
Development,  or  in  rare  cases,  even 
Exploratory  Development.  Again,  the 
contract  must  be  selected  to  fit  the  work 
required,  not  selected  solely  on  the  basts 
of  the  classification  of  the  overall 
program. 

(2)  Research  and  exploratory 
development.  The  categories  of 
Research  and  Elxploratory  Development 
form  a  logical  grouping  of  the  R&D 
process  at  one  end  of  the  spectrum.  In 
Research  and  Exploratory  Development 
contracting,  the  nature  of  the  work,  the 
usual  lack  of  definitive  requirements,  the 
inability  to  measure  technical 
objectives,  the  inability  to  measure  risk, 
the  amount  of  government  technical 
direction  and  control  desired,  die  lack  of 
competition,  and  whether  the  contractor 
will  be  an  educational  institution, 
commercial  company,  or  a  not-for-profit 
organization,  may  be  primary 
consideration  in  choosing  the  type  of 
contract.  Price  is  not  necessarily  the 
primary  factor  in  determining  the 
contract  type.  While  no  restriction  exists 
on  the  type  of  contract  which  may  be 
used,  the  nature  of  the  work  in  these 
categories  most  frequently  necessitates 
the  negotiation  of  a  CPAF,  CPFF  term, 
cost-no-fee.  or  cost-sharing  contract.  In 
cases  where  the  level  of  contractor 
effort  desired  can  be  identified  and 
agreed  upon  in  advance  of  performance, 
negotiation  of  a  firm  fixed-price  level  of 
effort  contract  may  be  appropriate. 
Incentive  type  contracts  should  not  be 
used  unless  the  contractor  and 
Government  agree  that  an  incentive 
arrangement  is  desirable,  can  be 
effective,  and,  upon  completion,  can  be 
evaluated  in  terms  of  the  incentives. 

(3)  Advanced  development  The 
primary  objective  of  Advanced 
Development  is  to  determine  and 
demonstrate,  experimentally,  the 
acceptability  of  the  technical,  economic, 
logistic  and  operational  characteristics 
of  one  or  more  advanced  concepts 
considered  suitable  for  solution  of  a 
clearly  stated  military  problem  or 
technical  objective.  Advanced 
development  provides  the  development 
effort  which  couples  the  inventory  of 


science,  technotegtcal  and  feasibility 
concepts  derived  from  research  and 
exploratory  development  to  the  end  use 
oriented  engineering  and  operational 
system  developments.  Included  in  this  is 
the  experimental  demonstration  of 
advanced  technologies,  equipment, 
subsystems,  or  systems,  as  well  as  the 
study,  design,  development,  test  and 
evaluation  of  advanced  or  innovative 
hardware,  equipment  or  instrumentation 
necessary  to  provide  a  basis  for 
selection  among  alternatives.  It  includes 
systems  analyses  tradeoff  studies,  cost 
effectiveness  analyses  and  particularly 
exploratory  technological  effort  directly 
responsive  to  the  objectives  of  the 
specific  advanced  development.  Further, 
it  includes  conceptual  effort  required  to 
generate  the  information  to  satisfy  the 
prerequisites  to  initiation  of  system 
development  wherein  advanced 
development  efforts  are  aimed  at  risk 
reduction  and  providing  feasibility — 
often  referred  to  as  the  validation  phase 
or  prototype  phase.  It  is  in  this  category 
that  the  first  significant  hardware  for 
test  is  developed.  In  this  broad  category 
of  work,  selection  of  the  best  contract 
type  should  be  made  only  after  careful 
identification  of  the  specific  nature  of 
the  work  required.  No  restriction  exists 
as  to  the  type  of  contract  that  may  be 
used  for  work  in  this  category.  The 
nature  of  the  work,  however,  often 
necessitates  the  use  of  CPFF  completion 
type  contracts.  Incentive  contracts  can 
be  effectively  used  in  this  category 
when  realistic  measurable  targets  can 
be  identified  and  program  success  can 
be  predicted  with  a  reasonable  degree 
of  accuracy.  Contracts  with  only  cost 
incentive  should  not  be  used  in 
procurement  where,  at  the  outset,  it  can 
be  expected  that  there  will  be  a  large 
number  of  major  technical  changes  in 
the  project  or  where  actions  beyond  the 
control  of  the  contractor  may  influence 
the  just  determination  of  the  contractor's 
achievement.  Competition  may  be  used 
in  these  efforts  for  risk  reduction,  design 
innovation  and  cost  reduction. 

(4)  Engineering  development  and 
operational  systems  development. 
Engineering  and  Operational  Systems 
Development,  because  of  many 
similarities,  forms  a  logical  grouping  in 
the  spectrum  of  R&D  categories.  These 
categories,  the  ultimate  aim  of  which  is 
production  and  development,  include  all 
effort  the  primary  objective  of  which  is 
the  engineering  design  and  final 
engineering  demonstration  of  the 
technical,  economic,  logistic  and 
operational  characteristic  of  an 
experimentally  feasible  and  acceptable 
system,  equipment,  subsystem, 
component  or  process  judged  to  be  the 
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optimum  solution  to  clearly  stated 
military  problems  or  technical 
objectives.  In  Engineering  Development, 
such  effort  is  founded  on  the  probability 
of  eventual  procurement  for  inventory 
and  use,  and.  therefore,  includes  effort 
leading  to  the  demonstration  of 
acceptability  for  such  procurement. 
Operational  Systems  Development  effort 
has  the  primary  objectives  of 
producibility  demonstration  and  R&D 
support  of  final  service  test  of  the  logical 
and  operational  development  of  an 
acceptable  system,  equipment, 
subsystem  or  component,  approved  for 
procurement  and  operational 
deployment  or  otherwise  specifically 
approved  for  inclusion  in  this  category. 
It  may  include  the  building  of  one  or 
more  production  prototypes  utilizing  all 
processes,  tooling,  and  test  equipment 
considered  for  the  production  process 
thereby  constituting  a  demonstration 
and  qualification  of  the  production 
process.  Even  when  the  overall  project 
is  in  Engineering  or  Operational  System 
Development,  there  may  be  integral 
supporting  tasks  that  are  still  in  the 
Advanced  Development  stage  and  the 
contract  type  for  these  tasks  should  be 
selected  accordingly.  The  type  of 
contract  selected  should  be  decided  on 
the  basis  of  major  factors  such  as:  (i) 
The  defmitiveness  of  the  project  at  this 
stage  and  its  bearing  on  the  accuracy  of 
cost  estimates:  (ii)  the  completion 
schedule  required  for  satisfactory 
operational  deployment;  (iii)  the  degree 
of  risk  and  uncertainty  expected;  (iv)  the 
ability  to  establish  meaningful  and 
measurable  incentives:  (v)  the  need  for 
effort  overlapping  that  of  earlier 
development  stages;  (vi]  the  desirability 
of  firm  technical  direction  by  the 
Government;  and  (vii)  the  degree  of 
configiu-ation  control  to  be  exercised. 
Any  one  or  combination  of  these  factors 
could  have  a  direct  bearing  on  the  type 
of  contract  selected.  Cost 
reimbursement  type  contracts  are 
preferred  to  all  development  efforts  and 
particularly  for  major  defense  systems. 
When  risk  has  been  reduced  to  the 
extent  that  realistic  pricing  can  occur, 
fixed  price  type  contracts  should  be 
used,  e.g.,  when  a  program  has  reached 
the  flnal  stages  of  development  and 
technical  risks  are  minimal.  The  use  of 
letter  contracts  shall  be  minimized. 

SubfMvt  216.2— Fixed-Price  Contracts 

216.203-4    Contract  ctausas. 

(a)  In  addition,  the  clause  should 
normally  be  used  only  when  the  total 
contract  price  is  over  $5,000  and 
delivery  is  not  to  be  completed  within 
six  months  after  the  contract  date. 


(b)  In  addition,  the  clause  should 
normally  be  used  only  when  the  total 
contract  price  is  over  $5,000  and 
delivery  is  not  to  be  completed  within 
six  months  after  the  contract  date. 

(c)(1)  In  addition,  the  clause  shall  be 
limited  to  contracts  in  which  the  price 
exceeds  $50,000  and  the  period  of 
performance  exceeds  six  months  unless 
its  use  otherwise  is  approved  by  the 
Chief  of  the  contracting  office.  An 
appropriate  modification  of  the  clause 
may  be  used  in  advertised 
procurements.  Further,  the  clause  may 
be  modified  by  increasing  the  10-percent 
limit  on  aggregate  increases  speciHed  in 
subparagraph  (c)(4)  of  the  clause  upon 
approval  by  the  chief  of  the  contracting 
office. 

(3)  The  following  sample  format 
illustrates  a  type  of  schedule  description 
that  may  be  used: 

The  following  types  of  labor  and  material 
are  subject  to  price  adjustment  pursuant  to 
the  "Economic  Price  Adjustment — Labor  and 
Material"  clause  of  this  contract. 

CONTBACT  tTEM  NO.  1 


TypMOlMMr 

Rales  of  pay  and 
maienal  pnc«s 

dvact  coals  paf 

uni  04 

procuramani 

Oiii  prats 

oporalof. 

No  (nng*  banaMs 

nckjOad 

WflkMr 

S3.00 

t2.75/hou 

05/ (KM— vacation 

par 

^/hour— penaion 

Ptan. 

20  mm.— SI  00. 

Co()p*r  ihaal 

Pwctmed 

(1)AaClut« 

X6721 
(2)XYZp^ 
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(c)(4]  Also,  if  the  specific  terms  and 
conditions  of  the  authorized  clause  are 
not  applicable,  a  modifled  economic 
price  adjustment  clause  to  cover 
increases  or  decreases  in  the  actual 
costs  incurred  by  the  contractor  for 
labor  or  materials  may  be  included  if  it 
is  consistent  with  the  above  guidelines 
and  is  approved  by  the  Department 
concerned. 

(iv)  Make  the  full  amount  of  decrease 
in  the  labor  rates  and  fringe  benefits  or 
unit  prices  for  materials. 

(d)(3)  The  following  factors  may  be 
considered  in  preparing  a  price 
adjustment  clause  meeting  the  criteria 
above  including  construction  of 
appropriate  indices: 

(i)  The  clause  should  not  be  overly 
complex. 


(ii)  Normally,  the  clause  should  not 
provide  either  a  ceiling  or  a  floor  for 
adjustment  unless  adjustment  is  based 
on  indices  below  the  four  digit  level  of 
the  Bureau  of  Labor  Statistics  Producer 
Price  Index  or  the  Wage  and  Income 
Series  by  Standard  Industrial 
Classification  (Labor); 

(iii)  Normally,  the  clause  should  cover 
all  potential  economic  fluctuations 
within  the  original  contract  period  of 
performance: 

(iv)  The  clause  must  have  a  positive 
and  accurate  identification  of  the 
applicable  index(es)  upon  which 
adjustments  will  be  based  and  provide 
appropriate  economic  fluctuation  in  the 
event  of  the  discontinuance  of  the 
publication  of  the  movement  of  the 
designated  index.  This  might  include  the 
substitution  of  another  index  if  the  time 
remaining  would  so  justify  and  an 
appropriate  index  is  reasonably 
available,  or  some  other  method  for 
repricing  of  the  remaining  portion  of  the 
work  to  be  performed.  There  should  not 
normally  be  any  need  to  make  an 
adjustment  in  the  event  computation  of 
the  identified  index  is  altered;  however, 
provision  may  be  made  to  adjust  the 
economic  fluctuation  computations  in 
the  event  there  is  such  a  substantial 
alteration  to  the  method  of  computing 
the  index  as  to  negate  the  original  intent 
of  the  parties.  When  an  index  to  be  used 
is  subject  to  revision  (e.g.,  the  Bureau  of 
Labor  Statistics  Producer  Price  Indexes), 
the  economic  price  adjustment  clause 
shall  further  specify  that  any  economic 
price  adjustment  shall  be  based  upon 
the  applicable  revised  index; 

(v)  An  index  should  be  structured  to 
encompass  a  large  sample  of  relevant 
items  yet  bear  a  logical  relationship  to 
the  type  of  contract  costs  being 
measured.  The  basis  of  the  index  should 
not  be  so  large  and  diverse  that  it  is 
significantly  affected  by  fluctuations  not 
relevant  to  the  contract  performance, 
yet  must  be  significantly  broad  so  as  to 
assure  the  minimal  effect  of  any  single 
company,  including  the  anticipated 
contractors. 

(vi)  Construction  of  an  index  is  largely 
dependent  upon  two  general  series 
published  by  the  U.S.  Department  of 
Labor.  Bureau  of  Statistics  (BLS).  These 
are  the  Industrial  Commodities  portion 
of  the  Producer  Price  Index  and  the 
Wage  and  Income  Series  by  Standard 
Industrial  Classification  for  labor.  Since 
there  are  no  BLS  published  series 
currently  available  that  relate  directly  to 
total  prices  of  delivered  DoD  aircraft, 
ships,  missiles,  electronics,  etc.,  such 
composite  indices  from  major  portions 
of  the  two  series  described  above 
should  be  made. 


\ 


(vii)  Normally  not  more  than  two 
indices  should  be  used,  i.e..  one  for  labor 
(direct  and  indirect)  and  one  for 
material  (direct  and  indirect). 

(viii)  The  clause  must  establish  and 
properly  identify  a  base  period 
comparable  to  the  contract  periods  for 
which  adjustments  are  to  be  made  as  a 
reference  point  for  application  of  an 
index. 

(ix)  The  clause  should  provide  for 
adjustment  from  the  beginning  of  the 
contract  or  from  such  period  of  time  that 
the  rate  of  expenditure  is  commensurate 
with  the  administrative  cost  and  effort 
to  adjust,  but  it  should  not  provide  for 
adjustment  beyond  the  original  contract 
performance  period. 

(x)  The  expenditure  profile  for  both 
labor  and  material  should  be  based  on  a 
predetermined  rate  of  expenditure 
(expressed  as  the  percentage  of  material 
or  labor  usage  as  it  relates  to  total 
contract  price)  in  lieu  of  actual  cost 
incurred.  In  the  event  the  clause  is  to  be 
used  in  a  competitive  procurement,  the 
labor  and  material  allocations,  with 
regard  to  both  mix  of  labor  and  material 
and  rale  of  expenditure  by  percentage, 
shall  be  determined  by  the  PCO  in  a 
manner  which  will  as  nearly  as 
possible,  approximate  the  average 
expenditure  profile  of  all  companies  to 
be  solicited  in  order  that  all  companies 
may  compete  on  an  equal  basis.  If  the 
clause  is  to  be  used  in  a  noncompetitive 
procurement,  the  labor  and  material 
allocations  as  determined  by  the  PCO 
may  be  subject  to  negotiation  and 
agreement.  For  multiyear  contracts, 
there  should  be  established 
predetermined  expenditure  profile 
tables  for  each  of  the  annual  increments 
in  the  multiyear  buy,  with  each  of  the 
second  and  subsequent  year  tables 
being  cumulative  to  reflect  the  total 
expenditures  for  all  increments  funded 
through  the  latest  multiyear  funding. 

(xi)  The  clause  should  state  that 
percentage  of  the  contract  price  subject 
to  price  adjustment.  Normally, 
adjustments  would  not  be  applied  to  the 
profit  portion  of  the  contract. 
Additionally,  the  labor  and  material 
portions  of  the  contract  must  be 
examined  to  exclude  any  areas  that  do 
not  require  adjustment.  It  may  not  be 
necessary,  for  example,  to  include  all 
subcontracting  as  being  subject  to 
economic  price  adjustment,  because 
some  of  the  subcontracting  could  be  for 
shorter  periods  of  time  during  the  early 
life  of  the  contract,  and  would  be 
covered,  therefore,  by  firm  priced     '  "■  "■ 
subcontracting.  It  may  be  possible  to 
exclude  certain  areas  of  overhead  from 
economic  price  adjustment  protection; 
for  example,  depreciation  charges, 
prepaid  insurance  costs,  renlal  costs. 


leases,  certain  taxes,  and  utility  charges 
are  illustrated  as  some  of  the  areas  that 
should  be  examined  in  detail.  In  the 
same  manner,  consideration  should  be 
given  to  the  necessity  to  include 
economic  fluctuation  protection 
covering  that  portion  of  labor  for  the 
period  of  time  for  which  a  definitive 
union  agreement  exists  without 
additional  factoring  for  such  things  as 
cost  of  living  increases.  Care  should  be 
taken  to  allocate  to  labor  and  material 
only  those  costs  likely  to  be  affected  by 
fluctuation  in  the  economy.  That  portion 
of  the  contract  which  is  determined  to 
be  proper  for  economic  fiuctuation 
protection  shall  then  be  allocated  to 
specific  periods  of  time  (e.g.,  quarterly, 
semiannually,  etc.)  based  on  the  most 
probable  expenditure  or  commitment 
basis  (expenditure  profile). 

(xii)  The  clause  should  provide  for 
definite  times  or  events  positive  for 
price  adjustments.  Adjustments  should 
be  of  such  a  frequency  so  as  to  afford 
the  contractor  appropriate  economic 
relief  without  at  the  same  time  creating 
a  burdensome  administrative  effort.  The 
adjustment  period  should  normally 
range  from  a  minimum  of  quarterly  to  a 
maximum  of  annually. 

(xiii)  When  the  contract  contains  cost 
incentives,  any  sums  paid  to  the 
contractor  on  account  of  economic  price 
adjustment  provisions  shall  be 
subtracted  fi'om  the  total  of  the 
contractor's  allowable  cost  for  the 
purpose  of  establishing  the  total  costs  to 
which  the  cost  incentive  provisions 
apply.  If  the  incentive  arrangement  is 
cited  in  percentage  ranges  rather  than 
dollar  ranges,  above  and  below  target 
costs,  the  economic  price  adjustment 
clause  should  be  structured  to  maintain 
the  original  contract  incentive  range  in 
dollars. 

(xiv)  The  economic  price  adjustment 
clause  should  provide  that  once  the 
labor  and  material  allocations  have 
been  established,  they  remain  fixed 
through  the  life  of  the  contract  and  are 
not  modified  except  in  the  event  of 
partial  termination  of  the  contract.  The 
clause  should  state  that  pricing  actions 
pursuant  to  the  Changes  clause  or  other 
provisions  of  the  contract  will  be  priced 
as  though  there  were  no  provisions  for 
economic  price  adjustment. 

(4)  Consistent  with  the  factors  set 
forth  above,  the  contracting  officer  may 
also  determine  it  appropriate  to  provide 
for  certain  economic  price  adjustment 
"arrangements  between  the  prime 
contractor  and  subcontractors  to 
properly  allocate  risks.  In  such 
circumstances,  provision  for 
incorporation  of  price  adjustmeiit  ' 
clauses  in  specified  subcontracts  should 


be  included  in  the  price  adjustment 
provision  of  the  prime  contract. 

(5)  When  economic  price  adjustment 
provisions  are  included  in  contracts  that 
do  not  require  submission  of  cost  or 
pricing  data  as  provided  for  in  215.804-3, 
it  will  be  the  responsibility  of  the 
contracting  officer  to  obtain  adequate 
information  to  establish  the  base  line 
from  which  adjustments  will  be  made.  In 
addition,  the  contracting  officer  may 
require  verification  of  the  data 
submitted  to  the  extent  considered 
necessary  to  permit  reliance  upon  it  as  a 
reasonable  base  line. 

216.203-70    Fixed-price  contracts  with 
economic  price  adjustment 

(a)  Price  adjustment  for  basic  steel, 
aluminum,  brass,  bronze  or  copper  mill 
products.  The  price  adjustment  clause  at 
252.216-7000  is  authorized  for  use  in 
fixed-price  supply  contracts  for  basic 
steel,  aluminum,  brass,  bronze  or  copper 
mill  products,  such  as  sheets,  plates  and 
bars,  when  an  established  catalog  or 
market  price  exists  for  the  particular 
product  being  procured  and  has  been 
verified  in  accordance  with  criteria  in 
215.804-3(c).  The  10  percent  figure  in 
paragraph  (c)(1)  of  the  clause  shall  not 
be  exceeded  unless  approved  by  the 
Chief  of  the  Contracting  Office.  No 
adjustment  under  this  clause  shall  be 
made  in  the  contract  price  until  the 
requested  adjustment  has  been  verified 
by  the  contracting  officer,  in  accordance 
with  the  criteria  set  forth  in  FAR  15.804- 
3  and  as  required  by  paragraph  (c)(4)  of 
the  clause. 

(b)  Price  adjustment  for  nonstandard 
steel  items.  The  price  adjustment  clause 
at  252.21&-7001  is  authorized  for  use  in 
fixed  price  supply  contracts  when: 

(1)  The  contractor  is  a  steel  producer 
and  actually  manufactures  the  standard 
steel  mill  item  referred  to  in  paragraph 
(d)  of  the  clause:  and 

(2)  The  items  being  procured  are 
nonstandard  steel  items  made  wholly  or 
in  part  of  standard  steel  mill  items. 

When  this  clause  is  included  in 
invitations  for  bids.  Note  (8)  of  the 
clause  is  inapplicable  and  shall  be 
omitted.  Invitations  for  bids  or  requests 
for  proposals  shall  instruct  bidders  or 
offerors  to  complete  all  blanks  in 
accordance  with  the  applicable  notes. 
When  the  clause  is  to  provide  for 
adjustment  based  on  the  contractor's 
"established  price"  (see  paragraphs  (a) 
and  (d)  of  the  clause  and  Note  (8)  of  the 
clause),  the  established  price  shall  be 
verified  in  accordance  with  215.804-3    • 
prior  to  contract  award.  When  the 
clause  is  to  provide  for  adjustment  on  ~ 
another  basis  (see  Note  (8)  of  (he 
clause),  that  price  must  be  verified.  N6  • 
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adjustment  under  this  clause  shall  be 
made  in  the  contract  price  until  the 
requested  adjustment  has  been  verifled 
by  the  contracting  officer,  in  accordance 
with  criteria  set  forth  in  FAR  15.804-3 
(but  see  Note  (8)  of  the  clause)  and  as 
required  by  paragraph  (f)  of  the  clause. 
The  110%  figure  in  paragraph  (e)  of  the 
clause  shall  not  be  exceeded  unless 
approved  by  the  Chief  of  the 
Contracting  Office. 

216.206  Fixed-caiHng  price  contracts  with 
retroactive  price  redetermination. 

216.206-1     Description. 

The  redetermmed  price  should  be 
negotiated  so  as  to  give  weight  to  the 
management  effectiveness  and  ingenuity 
exhibited  by  the  contractor  during 
performance,  and  the  basis  for  such 
negotiation  should  be  fully  discussed 
with  the  contractor  when  this  type  of 
contract  is  negotiated.  Because  the  price 
is  redetermined  on  a  completely 
retroactive  basis,  this  contract  type 
(except  for  the  price  ceiling)  does  not 
provide  the  contractor  with  a  calculable 
incentive  for  effective  cost  control.  Once 
established,  the  ceiling  price  is  subject 
to  adjustment  only  if  required  by  the 
operation  of  other  contract  clauses  (see 
FAR  16.201). 

216.207  Firm-fixed-price,  level-of-effort 
term  contracts. 

216.207-1     Description. 

This  type  of  contract  can  be  a  useful 
tool,  particularly  in  the  Research  and 
Exploratory  Development  categories 
when  the  work  cannot  be  clearly 
defined  and  the  level  of  effort  desired 
can  be  identified  and  agreed  upon  in 
advance  of  performance. 

Subpart  216.3 — Co«t-R«ifnfoursen>«nt 
Contracts 

216.301     General. 

216.301-2    Application. 

While  cost-reimbursement  contracts 
are  particularly  useful  for  procurements 
involving  substantial  amounts,  e.g., 
estimated  cost  of  SlOO.OOO  or  more,  the 
parties  may  agree  in  a  given  case  to  use 
this  type  of  contract  to  cover 
transactions  in  which  the  estimated 
costs  are  less  than  SlOO.OOO. 

216.303    Cost-eharing  contracts. 

(b)  Application.  Cost-sharing 
contracts  are  for  use  in  research  or 
development  procurements. 

216.306    Cost-phis-fixed-fee  contracts, 
(b)  Application.  In  addition  to  the 
conditions  of  FAR  18.301-2  being 
present,  a  cost-plus-fixed-fee  contract  is 
suitable  when: 


(1)  A  cost-reimbursement  type  of 
contract  is  found  necessary  in 
accordance  with  216.301-2; 

(2)  The  parties  agree  that  the  contract 
should  be  fee  bearing: 

(3)  The  level  of  effort  required  is 
unknown;  and  where  measuring 
achievements  in  contract  performance 
does  not  lend  itself  to  the  subjective 
evaluation  required  in  CPAF  contracts. 

(c)(S-70)  This  type  of  contract 
normally  should  not  be  used  in  the 
development  of  major  weapons  and 
equipment,  once  prerequisite 
preliminary  exploration,  studies,  and 
risk  reductions  have  indicated  a  high 
degree  of  probability  that  the 
development  is  achievable  and  the 
Government  generally  has  determined 
its  desired  performance  objectives  and 
schedule  of  completion.  The  cost-plus- 
fixed-fee  contract  shall  not  be  used  for 
procurements  categorized  as  either 
Engineering  Development  or 
Operational  System  Development; 
which  have  completed  the  Validation 
Phase  except  with  the  approval  of  the 
Head  of  a  Contracting  Activity  or  his 
designee,  it  may  be  used  in  these 
categories  for  individual  procurements, 
ancillary  to  the  development  of  a  major 
weapon  system  or  equipment,  where  the 
purpose  of  the  procurement  is  clearly  to 
determine  or  solve  specific  problems 
associated  with  the  major  weapon 
system  or  equipment. 

Subpart  216.4 — Incenttv*  Contracts 

216.402    Application  of  predetermined, 
formula-type  Incentives. 

216.402-2    Technicai  performance 
IncentivM. 

Increases  in  profits  or  fees  resulting 
from  the  use  of  incentive  provisions  are 
made  only  because  cost,  performance, 
or  other  contractual  goals  or  standards 
have  been  surpassed. 

(S-70)  Description.  A  contract  with  a 
performance  incentive  is  one  which 
incorporates  an  incentive  to  the 
contractor  to  surpass  stated 
performance  targets  by  providing  for 
increases  to  the  extent  that  such  targets 
are  not  met.  Salient  features  and 
considerations  in  the  use  of  this  type  of 
contract  are  as  follows: 

(1)  "Performance."  as  used  in  this 
paragraph  refers  not  only  to  the 
performance  of  the  article  being 
procured,  but  to  the  performance  of  the 
contractor  as  well.  Performance  which  is 
the  minimum  which  the  Government 
will  accept  shall  be  mandatory  under 
the  terms  of  the  Completion  form 
contract  and  shall  warrant  only  the 
minimum  profit  or  fee  related  thereto. 
Performance  which  meets  the  stated 
targets  will  warrant  the  "target"  profit 


or  fee.  Performance  which  surpasses 
these  targets  will  be  rewarded  by 
additional  profit  or  fee.  The  incentive 
feature  (providing  for  increases  or 
decreases,  as  appropriate)  is  applied  to 
performance  targets  rather  than 
performance  requirements. 

(2)  The  incentive,  when  applied  to  the 
product,  should  relate  to  specific 
performance  characteristics,  such  as 
range  of  a  missile,  speed  of  an  aircraft 
or  ship,  thrust  of  an  engine, 
maneuverability  to  a  vehicle,  and  fuel 
economy.  However,  high  overall 
performance  of  the  end  item  is  the 
primary  objective  of  such  contracts. 
Accordingly,  the  incentive  feature 
should  reflect  a  balancing  of  the  various 
characteristics  which  together  account 
for  overall  performance,  so  that  no  one 
characteristic  will  be  exaggerated  to  the 
detriment  of  the  end  item  as  a  whole. 
When  applied  to  the  performance  of  the 
contractor,  the  incentive  should  relate  to 
specific  performance  areas  of 
milestones,  such  as  delivery  or  test 
schedules,  quality  controls,  maintenance 
requirements,  and  reliability  standards. 

(3)  Since  performance  tests  generally 
are  essential  in  order  to  determine  the 
degree  of  attainment  of  performance 
targets,  the  control  must  be  as  specific 
as  possible  in  establishing  test  criteria, 
such  as  conditions  of  testing,  precision 
of  instrumentation,  and  interpretation  of 
test  data. 

(S-71)  Application.  Contracts  with 
performance  incentives  are  suitable  for 
use  in  procurements  where  it  is  desired 
to  provide  the  contractor  with  an 
incentive  in  the  form  of  financial  reward 
for  surpassing  stated  performance 
targets,  counter-balance  by  a  penalty  in 
the  form  of  decreased  profit  or  fee  for 
failure  to  achieve  such  targets. 
Performance  incentives  are  particularly 
appropriate  for  inclusion  in  contracts  for 
major  weapons  and  equipment,  both  in 
development  when  desired  performance 
objectives  are  known  and  the 
fabrication  of  prototypes  for  test  and 
evaluation  is  required,  and  in  production 
where  there  is  potential  for  improved 
performance  that  would  be  highly 
desirable  to  the  Government.  Effort 
always  should  be  made  in  these 
procurement  situations  to  include  a 
performance  incentive  in  the  contract. 
Performance  incentives  present  complex 
problems  in  contract  administration  and 
should  be  negotiated  and  administered 
by  contracting  officers  with  full 
cooperation  of  Government  engineering 
and  pricing  specialists. 

216.403    Fixed-price  incentive  contracts. 

(b)(3)  Application.  Separate  incentive 
provisions  may  be  made  applicable  to 


individual  line  items  of  a  contract,  e.g., 
when  dissimilar  work  is  best 
incentivised  by  use  of  separate 
formulas. 

(c)  Limitations.  In  no  case  should  such 
contracts  be  used  where  the  sole  or 
principal  purpose  is  to  shift 
substantially  all  cost  responsibility  to 
the  Government.  Further,  in  no  case 
shall  the  firm  target  profit  or  formula  for 
final  profit  and  price  be  established 
independently. 

(c)(S-70)  Quarterly  limitation  on 
payments  statements.  The  contracting 
officer  must  be  satisfied  that  the 
contractor's  accounting  system  will 
furnish  reliable  financial  information  for 
preparing  the  Quarterly  Limitation  on 
Payments  Statement  required  under  the 
clauses  at  FAR  52.216-16  and  17.  In 
computing  overpayments  or 
underpayments,  the  contracting  o^icer 
shall  use  the  following  formula  when  (1) 
actual  costs  for  individual  items 
delivered  are  not  available  and  (2)  the 
necessary  cost  data  are  available  from 
an  accounting  system  which  meets  the 
Cost/Schedule  Control  Systems  Criteria. 

Formula  for  Computing  Overpayment/ 
Underpayment 

com  =  Cost  of  items  delivered 
TCID  =  Target  cost  of  items  delivered 
ACWP= Actual  cost  of  work  performed 
BCWP  =  Budgeted  cost  of  work  performed 
BMR  =  Budgeted  management  reserve 
BTD=Billings  to  date 
TEP= Total  estimated  pric£  of  the  contract 
TP=Tarfet  profit  on  items  delivered  ' 
IP=Incentive  profit  on  items  delivered 


COlD-TaOx 


ACWP 


/  BTD  V 

BCWP  +  lBMRx     I 

V  TEP    / 


Adjusted  price  =  COID-t-TP-i-IP 
Overpayment/Underpayment  =  Amount 
Invoiced  — Adjusted  Price. 

216.403-2    Fixed  price  incentive 
(successive  targets). 

(a)(1)  This  formula  does  not  apply  for 
the  life  of  the  contract  but  simply  is  used 
to  fix  the  firm  target  profit  for  the 
contract.  To  provide  an  incentive 
consistent  with  the  circumstances,  the 
formula  for  fixing  the  firm  target  profit 
should  reflect  the  relative  risk  involved 
in  establishing  an  incentive  arrangement 
where  cost  and  pricing  information  were 
not  sufllcient  to  permit  the  negotiation 
of  firm  targets  at  the  outset. 


216.404    Cost-reimbursement  incentive 
contracts. 

2 1 6.404- 1    Cost-plus  incentive  fee 
contracts. 

(b)  Application.  Where  it  is  highly 
probable  that  the  development  is 
feasible  and  the  Government  generally 
has  determined  its  desired  performance 
objectives,  the  cost-plus-incentive-fee 
contract  should  be  used  in  conjunction 
with  performance  incentives  in  the 
development  of  major  systems,  and  in 
other  development  programs  where  use 
of  the  cost  and  performance  incentive 
approach  is  considered  both  desirable 
and  administratively  practical.  Range  of 
fee  and  the  fee  adjustment  formula 
should  be  negotiated  so  as  to  give 
appropriate  weight  to  basic  procurement 
objectives.  For  example,  in  an  initial 
■product  development  contract,  it  may  be 
appropriate  to  negotiate  a  cost-plus- 
incentive-fee  contract  providing  for 
relatively  small  increases,  or  decreases 
in  fee  tied  to  the  cost  incentive  feature, 
balanced  by  the  inclusion  of 
perfornvance  incentive  provisions 
providing  for  significant  upward  or 
downward  fee  adjustment  as  an 
incentive  for  the  contractor  to  meet  or 
surpass  negotiated  performance  targets. 
Conversely,  in  subsequent  development 
and  test  contracts,  it  may  be  more 
appropriate  to  negotiate  an  incentive 
formula  where  the  opportunity  to  earn 
additional  fee  is  based  primarily  on  the 
contractor's  success  in  controlling  costs. 
With  regard  to  the  cost  incentive 
provisions  of  a  contract,  the  minimum 
and  maximum  fees,  and  the  fee 
adjustment  formula,  should  be 
negotiated  so  as  to  provide  an  Incentive 
which  will  be  effective  over  variations 
in  costs  throughout  the  full  range  of  - 
reasonably  foreseeable  variations  from 
target  cost.  Whenever  this  type  of 
contract,  with  or  without  the  inclusion  of 
performance  incentives,  is  negotiated  so 
as  to  provide  incentive  up  to  a  high 
maximum  fee,  the  contract  also  shall 
provide  for  a  low  minimum  fee,  which 
may  even  be  a  "zero"  fee  or,  in  rare 
cases,  a  "negative"  fee. 

216.404-2    Cost-plus-award-fee  contracts. 

(a)  Description.  The  CPAF  contract  is 
a  cost  reimbursement  type  of  contract 
with  special  fee  provisions.  It  provides  a 
means  of  applying  incentives  in 
contracts  which  are  not  susceptible  to 
definite  measurements  of  performance 
necessary  for  structuring  incentive 
contracts.  Award  fee  may  be  earned  in 
whole  or  in  part.  The  number  of  criteria 
used  and  the  requirements  which  are 


represented  will  differ  widely  from  one 
contract  to  another.  Therefore,  when 
determining  criteria  and  rating  plans  the 
using  activity  should  be  flexible  and 
select  a  plan  which  will  motivate  the 
contractor  in  a  positive  way  to  improve 
performance.  Evaluations  are  furnished 
to  the  contractor  to  afford  him  an 
opportunity  to  comment  on  the 
evaluation  findings.  The  decision  that 
award  fee  has  been  earned  is  based  on 
the  reports  of  performance  made  by  the 
Government  personnel  knowledgeable 
with  respect  to  the  contract 
requirements. 

(b)  Application.  The  CPAF  contract  is 
suitable  for 

(l)(S-70)  Level  of  effort  contracts  for 
performance  of  services  where  mission 
feasibility  is  established  but 
measurement  of  achievement  must  be 
by  subjective  evaluation  rather  than 
objective  measurement;  and 

(1)(S-71)  Work  which  would  have 
been  placed  under  another  type  of 
contract  if  the  performance  objectives 
could  be  expressed  in  advance  by 
definite  milestones,  targets  or  goals 
susceptible  of  measuring  actual 
performance. 

(b)(S-70)  Weighted  guidelines.  The 
weighted  guidelines  method  shall  not  be 
applied  to  CPAF  contracts  with  respect 
to  either  the  base  (fixed)  fee  or  the 
award  fee. 

(b)(S-71)  Fee.  The  amount  of  the  base 
fee  shall  not  exceed  three  percent  of  the 
estimated  cost  of  the  contract  exclusive 
of  the  fee,  and  the  maximum  fee  (base 
fee  plus  award  fee)  shall  not  exceed  the 
limitations  stated  in  FAR  15.903. 

(b)(S-72)(i)  Evaluation.  The  contract 
should  provide  for  evaluation  at  stated 
intervals  during  contract  performance, 
so  that  the  contractor  will  periodically 
be  made  aware  of  the  quality  of  his 
performance  and  will  know  in  vvhich 
areas  improvement  is  expected.  Partial 
payment  of  fee  will  generally 
correspond  to  the  evaluation  periods. 
This  will  make  effective  the  incentive 
which  the  award  fee  can  create  by 
inducing  the  contractor  to  improve  poor 
performance  or  to  continue  good 
performance. 

(ii)  Consideration  may  be  given  to  (A) 
constituting  a  board  to  evaluate  the 
contractor's  performance  and  determine 
the  amount  of  the  award  fee  or 
recommend  an  amount  to  the 
contracting  officer  and.  (B)  to  afford  t.ie 
contractor  an  opportunity  to  present 
matters  on  his  own  behalf. 

(iii)  The  contract  shall  set  forth  those 
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criteria  to  be  used  in  evaluating  the 
contractor's  performance  to  arrive  at  the 
award 7ee.  See  examples  of  such  criteria 
set  forth  in  charts  below. 

(b)(S-73)  Disputes.  The  contract  shall 
expressly  exclude  from  the  operation  of 
the  Disputes  clause  any  dispute  over  the 
amount  of  the  award  fee. 

(c)(S-70)  Limitations.  The  CPAF 
contract  shall  not  be  used  as  an 
administrative  technique  to  avoid  CPFF 
contracts  when  the  criteria  for  CPFF 
contracts  apply,  nor  shall  a  CPAF 
contract  be  used  to  avoid  the  effort  of 
establishing  objective  targets  so  as  to 
make  feasible  the  use  of  a  CPIF  type 
contract. 

(c){S-71)  The  CPAF  contract  shall  not 
be  used  where  the  contract  amount, 
period  of  performance  or  the  benefits 
expected  are  insufficient  to  warrant  the 
additional  administrative  effort  or  cost. 
(c)(S-72)  The  CPAF  contract  shall  not 
be  used  for  procurements  categorized  as 

Examples  of  Criteria 


either  Engineering  Development  or 
Operational  System  Development  which 
have  undergone  contract  definition, 
except  that  where  if  may  be  more 
advantageous  to  do  so.  it  may  be  used  in 
these  categories  for  individual 
procurements,  ancillary  to  the 
development  of  a  major  weapon  system 
or  equipment,  where  the  purpose  of  the 
procurement  is  clearly  to  determine  or 
solve  specific  problems  associated  with 
the  major  weapon  system  or  equipment. 
(S-70)  Other  application  of  the  award 
fee  provision.  In  certain  cases,  it  may  be 
desirable  to  motivate  and  reward  a 
contractor  for  management  performance 
over  and  above  that  which  can  be 
objectively  measured  and  incentivised 
under  other  forms  of  government 
contracts.  For  example,  logistics 
support,  quality,  timeliness,  cooperation, 
ingenuity,  and  cost  e^ectiveness  are 
areas  under  the  control  of  management 
which  may  be  susceptible  only  to 
subjective  measurement  and  evaluation. 

Perfoamance  Evaluation  Report  Criteria 


In  such  cases,  the  "award  amount" 
portion  of  the  fee  applicable  to  the 
CPAF  contract  is  an  ideal  method  for 
incorporation  of  these  additional 
incentives  into  government  contracts: 
the  "base  fee"  or  fixed  amount  portion 
would  not  be  applicable  in  these 
procurements.  When  approved  by  the 
Chief  of  the  Contracting  Office,  the 
"award  amount"  portion  of  the  CPAF 
contract  may  be  used  in  conjunction 
with  other  types  and  kinds  of  contracts 
for  Government's  benefit.  An  Award 
Review  Board  shall  be  appointed  at 
each  appropriate  installation  or  activity. 
Procedures  shall  be  established  for  the 
conduct  of  the  evaluation.  Further,  the 
award  fee  provision  shall  not  be  used  in 
conjunction  with  other  types  and  kinds 
of  contracts  when  the  administrative 
effort  or  costs  for  evaluation  exceed  the 
benefits  to  be  derived  from  the  use  of 
this  arrangement. 
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Subpart  216.5— Indefinite-Delivery 
Contracts 

216.501  General. 

(d)  For  items  with  a  shelf-life  of  less 
than  six  months,  consideration  will  be 
given  to  use  of  indefmite  type  contracts 
with  orders  to  be  placed  either  (i) 
directly  by  the  users,  or  (ii)  by  central 
purchasing  offices  with  deliveries  direct 
to  users.  When  it  is  desired  to  authorize 
the  use  of  the  fast  pay  procedure  for 
orders  not  in  excess  of  $10,000.  the 
special  data  required  by  FAR  13.3  shall 
be  included  in  the  contract.  The  required 
clause  in  FAR  52.213-1  shall  be  modified 
for  this  purpose  to  refer  to  delivery 
orders  and  to  the  apfM^priate  contract 
clause  of  the  indefinite  delivery  type 
contract  for  the  preparation  of  invoices. 

216.502  Oennite  quantity  contracts. 

(S-70)  Advantages  of  this  type  of 
contract  are  that  it  permits  stocks  in 
storage  depots  to  be  maintained  at 
minimum  levels  and  permits  direct 
shipment  to  the  user.  Further  advantages 
of  this  type  of  contract  are: 

(1)  Flexibility  with  respect  to  both 
quantities  and  delivery  scheduling; 

(2)  Supplies  or  services  need  to  be       . 
ordered  only  after  actual  needs  have 
materialized; 

(3)  The  obligation  of  the  Govemmeni 
is  limited;  and 


(4)  It  permits  stocks  to  be  maintained 
at  minimiim  levels  and  allows  direct 
shipment  to  the  user. 

216.503    Requirsfflent  contracts. 

(S-70)  Advantages  of  this  type  of 
contract  are: 

(1)  Flexibility  with  respect  to  both 
quantities  and  delivery  scheduling: 

(2)  Supplies  or  services  need  be 
ordered  only  after  actual  needs  have 
materialized; 

(3)  When  production  lead  time  is 
involved,  deliveries  may  be  made  more 
promptly  because  the  contractor  is 
usually  willing  to  maintain  limited 
stocks  in  view  of  the  Government's 
commitment; 

(4)  Price  advantages  or  savings  may 
be  realized  through  combining  several 
anticipated  requirements  into  one 

.  quantity  procurement;  and 

(5)  It  permits  stocks  to  be  maintained 
at  minimum  levels  and  allows  direct 
shipment  to  the  user. 

Subpart  216.6— Time-and-Materials, 
Labor-Hour,  and  Letter  Contracts 

216.601    Time-and-materials  contracts. 
(b)(2)  Material  handling  costs  may 
include  all  indirect  costs,  including 
general  and  administrative  expense, 
allocated  to  direct  materials  in 
accordance  with  the  contractor's  usual 
accounting  practices  consistent  with 
Part  231.  Such  material  handling  cost 


should  include  only  costs  clearly 
excluded  from  the  labor  hour  rate.  This 
type  of  contract  does  not  afford  the 
contractor  any  positive  profit  incentive 
to  control  the  cost  of  materials  or  to 
manage  his  labor  force  effectively.  This 
type  of  contract  may  be  used  in  the 
procurement  of  (i)  engineering  and 
design  services  in  connection  with  the 
production  of  supplies;  (ii)  the 
engineering,  design  and  manufacture  of 
dies,  jigs,  fixtures,  gauges,  and  special 
machine  tools,  (iii)  repair,  maintenance 
or  overhaul  work;  and  (iv)  work  to  be 
performed  in  emergency  situations. 

216.603    Letter  contracts. 

216.603-2    Application. 

(c)  Letter  contracts  shall  be 
specifically  negotiated  and,  as  a 
minimum,  shall  include  the  appropriate 
clauses  from  Part  252.  Whether  executed 
on  Standard  Form  26  or  Standard  Form 
30,  a  definitized  contract  will  be 
numbered  as  a  modification  of  the  letter 
contract  as  provided  in  204.70. 

Subpart  216.7— Agreements 

216.702    Basic  agreements. 

(b)  Application.  The  use  of  the  basic 
agreement  contemplates  the  coverage 
which  will  provide  for  the  scope  of  the 
work,  price,  delivery,  and  additional 
matters  peculiar  to  the  requirements  of 
the  specific  procurement  involved,  and 
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ahall  incorporate  by  reference  or  append 
the  contract  clauses  aj;reed  upon  in  the 
basic  agreement  as  required  or 
applicable. 

(b)(3]  To  minimize  modirication. 
revisions  to  FAR  involving  changes  in 
authorized  contract  clauses  utilized  in 
basic  agreements  will  provide 
appropriate  direction  with  respect  to 
any  required  modifications  of  basic 
agreements  and  to  the  extent  possible, 
modifications  will  be  required  only  in 
matters  resulting  from  changes  in 
statutes  or  Executive  orders. 

(b}(S-70)  Basic  agreements  may 
include  negotiated  overhead  rates  for 
cost-reimbursement  type  contracts.  A 
basic  agreement  shall  be  used  to  cover 
all  subsequent  procurements  which  fall 
within  its  scope.  Provisions  of  the  basic 
agreement,  including  supplements 
thereto,  shall  be  incorporated  info  the 
formal  contractual  document  covering 
the  particular  procurement  by  referring 
therein  to  the  number  of  the  basic 
agreement  and  each  of  its  supplements. 
The  reference  "Basic  Agreement  No. 

as  amended."  shall  not  be  used. 

(b)(S-71)  Basic  agreements  generally 
shall  be  utilized  only  in  connection  with 
negotiated  contracts.  An  existing 
contract  may  be  amended  by  a 
supplemental  agreement  effecting  new 
procurement  without  incorporating  the 
most  recent  basic  agreement  only  if  all 
clauses  then  required  by  statute. 
Executive  order,  and  this  Regulation  are 
included  in  the  contract  or  the  proposed 
supplemental  agreement. 

(b)(?»-72)  Supplemental  agreements 
negotiated  pursuant  to  the  terms  of  an 
existing  contract  and  not  involving  new 
procurement  may.  if  determined  to  be  in 
the  interest  of  the  Government,  amend 
the  existing  contract  to  conform  to  a 
subsequently  executed  or  supplemented 
basic  agreement. 

(b)(S-73)  Clauses  pertaining  to 
subjects  not  covered  in  a  basic 
agreement  but  applicable  to  the  contract 
being  negotiated  shall  be  included  in  the 
contract  as  if  no  basic  agreement 
existed. 

(b)(S-74)  Where  a  clause  which  was 
included  in  the  basic  agreement 
pursuant  to  a  deviation  must  be 
replaced  by  a  revised  clause,  the  revised 
clause  may  deviate  to  the  same  extent 
as  the  original  clause  if  the  revision  is 
not  related  to  the  deviation,  and  if  the 
deviation  has  not  expired  or  been 
rescinded. 

(b)(S-75)  If  a  letter  contract  has  been 
entered  into  under  a  basic  agreement 
which  thereafter  was  superseded  by  a 
new  basic  agreement,  or  amended  by 
supplemental  agreement,  the  contractual 
instrument  which  definitizes  such  letter 
contract  shall  incorporate  the 


superseding  basic  agreement  or 
supplemental  agreement,  as  applicable. 
If  the  basic  agreement  has  been 
terminated  without  being  superseded,  or 
has  expired,  the  definitive  contract 
which  supersedes  the  letter  contract 
shall  incorporate  the  clauses  required  by 
statute.  Executive  Order,  or  this 
Regulation. 

(S-70)  Content  and  form.  Basic 
agreements  shall  contain  a  set  of 
"General  Provisions."  These  general 
provisions  shall  include  two  groups  of 
clauses.  The  first  group,  identified  as 
"Part  A",  shall  include  all  of  the  clauses 
made  mandatory  by  statute.  Executive 
order,  the  FAR  and  this  Supplement,  for 
use  in  negotiated  Government  contracts, 
and  shall  be  made  a  part  of  each  formal 
contractual  document.  The  second 
group,  identified  as  "Part  B",  shall 
consist  of  clauses  which  may  be  made  a 
part  of  each  formal  contractual 
document,  depending  upon  their 
applicability  to  the  particular 
procurement.  The  format  set  forth  below 
may  be  adapted  to  fit  specific 
circumstances. 

Basic  Agreement  Between  the  Uniled  Stales 
of  America  and 

This  Agreement  is  entered  into  as  of  the 
day  of 19 between 


the  United  States  of  America,  hereinafter 
called  the  "Government",  represented  by  the 

Contracting  Officer. and 

_.  a  corporation  organized  and 


existing  under  the  laws  of  the  State  of 
.  herein  called  "Contractor." 

The  clauses  and  provisions  of  Parts  A  and 
B  hereinafter  set  forth  have  been  agreed  upon 
by  the  parties  hereto  for  use  in  negotiated 

type  contracts  and  in  letter 

contracts  contemplating  conversion  to 

type  contracts,  between 

parties,  entered  into  on  or  after  the  date  of 
this  Agreement,  and  prior  to  its  termination. 
It  is  further  agreed  that  (i)  the  clauses  and 
provisions  set  forth  in  Part  A  are  mandatory 
clauses  and  shall,  by  reference  or  attachment, 
be  incorporated  in  each  contract  awarded 
pursuant  to  this  Agreement,  and  (ii)  the 
clauses  and  provisions  set  forth  in  Part  B  are 
to  be  similarly  incorporated  in  such  contracts 
only  when  applicable  and  agreed  to  by  the 
parties  for  each  individual  contract. 

This  Agreement,  including  Parts  A  and  B 
hereof,  may  be  amended  only  by  mutual 
agreement  of  the  parties,  and  the  Agreement 
may  be  terminated  in  its  entirety  by  either 
party  upon  thirty  (30)  days  written  notice  to 
the  other  party,  except  that  this  Agreement 
may  be  terminated  by  the  Government  at  any 
time  if  the  parties  fail  to  agree  upon  any 
deletion,  amendment  or  addition  to  this 
Agreement  which  is  required  by  statute. 
Executive  order,  or  the  FAR  and  this 
Supplement.  No  deletion,  modirication. 
addition  to.  or  termination  of,  this  Agreement 
shall  affect  any  contracts  theretofore  entered 
into  between  the  parties  in  which  this 
Agreement  or  a  portion  thereof  has  been 
incorporated  by  reference. 


This  Agreement  shall  be  reviewed,  as  a 
minimum,  annually  l>efore  the  anniversary  of 
its  effective  dale,  and  revised  to  conform 
with  all  requirements  of  statutes.  Executive 
orders,  or  the  FAR  and  this  Supplement.  This 
revision  shall  l)e  evidenced  by  an  agreement 
modifying  this  Basic  Agreement  or  by  the 
issuance  of  a  superseding  Basic  Agreement. 

This  Agreement  shall  not  be  referred  to  by 
the  Contractor  in  bids  submitted  in  response 
to  invitations  for  bids  nor  become  a  part  of 
any  contract  placed  through  the  process  of 
formal  advertising. 

In  Witness  Whereof,  the  parties  hereto 
have  executed  this  Agreement  as  of  the  day 
and  year  first  above  written: 
United  States  of  America 

By   

(Contracting  Officer) 

(Name  of  Company) 
By 

(Title) 

216.703    Basic  ordering  agreements. 

(b)  Application.  A  basic  ordering 
agreement  may  be  used  to  expedite 
contracting  if  after  a  competitive 
solicitation  of  quotations  or  proposals 
from  the  maximum  number  of  qualified 
sources,  other  than  a  solicitation 
accomplished  by  use  of  Standard  Form 
33.  it  is  determined  that  the  successful 
responsive  offeror  holds  a  basic 
ordering  agreement,  the  terms  of  which 
are  either  identical  to  those  of  the 
solicitation  or  different  in  a  way  that 
could  have  no  impact  on  price,  quality 
or  delivery,  and  if  it  is  determined 
further  that  issuance  of  an  order  against 
the  basic  ordering  agreement  rather  than 
preparation  of  a  separate  contract 
would  not  be  prejudicial  to  the  other 
offerors. 

In  situations  covered  by  the  foregoing, 
the  choice  of  firms  to  be  solicited  shall 
be  made  in  accordance  with  normal 
procedures,  without  regard  to  which 
firms  hold  basic  ordering  agreements: 
firms  not  holding  a  basic  ordering 
agreement  shall  not  be  precluded  by  the 
solicitation  from  proposing  or  quoting; 
and  the  existence  of  a  basic  ordering 
agreement  shall  not  be  a  consideration 
in  source  selection. 

(c)  Limitations.  The  clause  in  FAR 
52.213-1  shall  be  modified  to  refer  to 
orders  and  to  the  appropriate  clause  of 
the  basic  ordering  agreement  for  the 
preparation  of  invoices  when  fast  pay  is 
desired  on  orders  less  than  $25,000.  The 
basic  ordering  agreement  shall  specify 
the  point  at  which  each  order  becomes  a 
binding  contract.  For  example,  the 
agreement  may  provide  either  (1)  that 
issuance  of  an  order  gives  rise  to  a 
contract  immediately.  (2)  that  a  contract 
arises  upon  the  contractor's  failure  to 
reject  the  order  within  a  specified 
number  of  days,  or  (3)  that  a  contract 


arises  when  the  contractor  accepts  the 
order  in  a  specified  manner,  such  as  by 
postcard,  telegram,  letter,  signing  and 
returning  a  copy  of  Standard  Form  26  or 
DD  Form  1155. 

(c)(S-70)  As  a  general  rule,  prices 
should  be  established  prior  to 
authorizing  the  contractor  to  begin  work. 
However,  where  the  contractor  is 
allowed  to  begin  work  prior  to  pricing  in 
accordance  with  this  paragraph,  the 
Contractor  and  the  contracting  officer 
shall  proceed  with  pricing  as  soon  as 
practicable.  The  basic  ordering 
agreement  shall  provide  that  failure  to 
reach  agreement  on  price  in  such 
circumstances  will  constitute  a  dispute 
subject  to  the  procedures  of  the  Disputes 
clause. 

(c)(S-71)  To  minimize  modifications, 
revisions  to  FAR  involving  changes  in 
authorized  contract  clauses,  utilized  in 
basic  ordering  agreements  shall  provide 
appropriate  direction  with  respect  to 
any  required  modifications  of  basic 
ordering  agreements:  and,  to  the  extent 
possible,  modifications  shall  be  required 
only  in  matters  resulting  from  changes  in 
statutes,  or  Executive  Order. 

(c)(S-72)  The  basic  ordering 
agreement  shall  list  one  or  more 
activities  which  are  authorized  to  issue 
orders  under  the  agreement.  Any 
activity  so  named  may  issue  orders 
specifying  the  supplies  or  services 
required.  Orders  shall  be  issued  on  DD 
Form  1155  or  Standard  Form  26  and 
shall  incorporate  by  reference  the 
provisions  of  the  basic  ordering 
agreement. 

(d)(l)(S-70)  The  contracting  officer 
issuing  an  order  under  a  basic  ordering 
agreement  shall  be  responsible  for 
assuring  compliance  with  the  provisions 
of  all  limitations  of  this  section. 

(d)(l)(S-71)  If  a  contract 
administration  office  is  authorized  to 
issue  orders  (see  FAR  42.202(c]).  that 
office  shall  be  provided  a  copy  of  the 
synopsis  required  by  FAR  S.201(a).  or  a 
copy  of  the  exception  determination 
specified  at  FAR  5.202(a]  or  (b).  and  a 
copy  of  the  justification  and  appropriate 
approvals  required  by  FAR  6.303  and 
6.304. 

(d](3](ii)  However,  incentive 
provisions  consistent  with  this  part  are 
permitted. 

PART  217— SPECIAL  CONTRACTING 
METHODS 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301. 


Subpart  217.1— Multiyear  Contracting 

217.101  Definitions. 

"Property",  as  used  in  this  subpart 
means  items  of  supplies,  including  but 
not  limited  to  systems,  subsystems, 
major  equipment,  components,  parts, 
materials,  supplies,  and  the  advance 
acquisition  thereof,  and  commercial  and 
noncommercial  items. 

217.102  Policy. 
217.102-2    General. 

(a)  Multiyear  contract  quantities  are 
budgeted  for  and  financed  in 
accordance  with  the  applicable  program 
year  as  reflected  in  the  DoD  Five- Year 
Defense  Program. 

217.102-3    Objectives. 

(a)(S-70)  Implementation  of  the 
industrial  preparedness  program  for 
planned  items  with  planned  producers: 

(d](4}  The  decision  not  to  request  dual 
proposals  must  also  take  into  account 
the  determinations  required  by  217.103- 
1(b)  (S-70)  or  {S-71). 

217.103  Procedures. 

217.103-1    General. 

(a)(1)  The  use  of  such  a  contract  will 
promote  the  national  security  of  the 
United  States. 

(b)(1)  For  exceptions  to  this  paragraph 
see  217.104-70  for  multiyear  contracting 
of  specified  services,  and  217.104-71  for 
multiyear  contracting  of  supplies  and 
services  of  the  maintenance  and 
operation  of  family  housing. 

(b)(S-70)  A  multiyear  contract  may 
not  be  executed  in  the  case  of  services, 
until  a  written  determination  has  been 
made  by  the  HCA  or  his  designee  that  (i) 
there  will  be  a  continuing  requirement 
for  the  services  and  incidental  supplies,* 
consonant  with  current  plans  for  the 
proposed  contract  period:  (ii)  the 
furnishing  of  such  services  and 
incidental  supplies  will  require  a 
substantial  initial  investment  in  plant  or 
equipment  or  the  incurrence  of 
substantial  contingent  liabilities  for  the 
assembly,  training,  or  transportation  of 
a  specialized  work  force,  or  other 
substantial  startup  costs;  and  (iii)  the 
use  of  such  a  contract  will  promote  the 
best  interest  of  the  United  States  by 
encouraging  effective  competition  and 
promoting  economies  of  operation. 

(b)(S-71)  A  multiyear  contract  may 
not  be  executed  in  the  case  of  property, 
until  a  written  determination  has  been 
made  by  the  Secretary  or  designee  that 
the  criteria  specified  in  FAR  17.103-1 
have  been  met. 

(d)(l]  Such  ceilings  shall  be  expressed 
in  the  schedule  and  shall  be  a  not-to- 


exceed  amount  to  apply  alike  to  all 
bidders  or  offerors. 

217.103-2    Solicitations. 

Solicitations  for  multiyear  contracts 
should  be  appropriately  structured  to 
reflect  any  selected  variations  to 
standard  multiyear  techniques  allowed 
by  FAR  17.102-3(d). 

217.103-4    Awards. 

(c)  Prior  to  award  of  a  multiyear 
contract,  the  contracting  officer  shall 
verify  that  findings  made  in  accordance 
with  217.103-l(b)  (S-70)  or  (S-71)  remain 
valid  and  shall  annotate  the  findings 
document  accordingly.  .     . 


217.103-70 
contracts. 


Funding  of  multiyear 


Before  any  multiyear  contract  that 
contains  a  clause  setting  forth  a 
cancellation  ceiling  in  excess  of  SlOO 
million  may  be  awarded,  the  Secretary 
shall  give  written  notification  of  the 
proposed  contract  and  of  the  proposed 
cancellation  ceiling  for  that  contract  to 
the  Committees  on  Armed  Services  and 
on  Appropriations  of  the  Senate  and 
House  of  Representatives,  and  such 
contract  may  not  then -be  awarded  until 
the  end  of  a  period  of  30  calendar  days 
beginning  on  the  date  of  such 
notification.  Departments  shall  establish 
reporting  procedures.  Copies  of  the 
notification  shall  be  submitted  to  the 
Office  of  the  Secretary  of  Defense. 
OASD(A&L){P).  and  Deputy  Assistant 
Secretary  of  Defense.  OASD(C)  (P/B). 
Departments  shall  also  comply  with  any 
notification  requirements  or  restrictions 
contained  in  annual  authorization  or 
appropriation  acts. 

(a)  The  planning  and  coordination  of 
multiyear  acquisition  strategies  should 
begin  sufficiently  early  to  permit 
required  integration  of  the  acquisition 
into  the  Planning  Programming  and 
Budgeting  System  (PPBS).  The  degree  of 
integration  and  the  extent  of  data 
required  will  vary  with  the  type  and  size 
of  the  program.  Guidelines  shall  be 
included,  as  required,  in  DoD  and 
Service  instructions  for  preparing 
program  objective  memoranda  (POM) 
submissions  and  budget  estimate 
submissions  (BES). 

(b)  Policies  and  procedures  for  the 
funding  of  acquisitions  within  the 
procurement  title  of  the  DoD 
Appropriation  Act  are  contained  in  DoD 
Directive  (DoDD)  7200.4.  FuH  Funding  of 
DoD  Procurement  Progranw. 
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217.104    Related  areaa. 

217.104-70    Multiyear  contracting  of 
aarvicea  under  Pub.  L.  90-378. 

(a)  Under  Pub.  L  90-378  (10  U.S.C. 
2306  (g)),  the  Department  of  Defense  is 
authorized  to  enter  into  multiyear 
acquiaitions  for  the  following  listed 
services,  to  obtain  requirements  which 
are  not  in  excess  of  the  Five-Year 
Defense  Program  and  for  which  funds 
are  limited  by  statute  for  obligation 
during  the  fiscal  year  in  which  the 
contract  is  executed: 

(1)  Operation,  maintenance,  and 
support  of  facilities  and  installations; 

(2)  Maintenance  or  modification  of 
aircraft  ships,  vehicles,  and  other  highly 
complex  military  equipment: 

(3)  Specialized  training  necessitating 
hi^  quality  instructor  skills  (for 
example,  pilot  and  other  aircrew 
members:  foreign  language  training);  and 

(4)  Base  services  (for  example,  ^ound 
maintenance:  in-plane  refueling:  bus 
transportation:  refuse  collection  and 
disposal).  However,  such  acquisitions 
shall  be  entered  into  for  no  more  than  a 
5-year  period  and  only  when  such 
acquisitions  are  consistent  with  the 
policies  of  and  satisfy  the  requirements 
set  forth  in  FAR  17.101  through  17.105. 
The  performance  years  specified  in  the 
schedule  shall  not  extend  beyond  the 
end  of  any  fiscal  year  (1  October-30 
September). 

(b)  Since  acquisitions  under  this 
authority  are  limited  for  execution  on  a 
Hscal  year  basis,  references  to  "program 
year "  throughout  Sup  217.104-70  shall  be 
considered  to  mean  Tiscal  year". 

217.104-71    Mutttyear  acquialtion  ol 
■uppWea  and  aarvicea  under  Pub.  I_  91-142. 

(a)  Under  section  512  of  Pub.  L.  91- 
142.  the  Department  of  Defense  is 
authorized  to  enter  into  contracts  for 
periods  of  no  more  than  4  years  for 
supplies  and  services  required  for  the 
maintenance  and  operation  of  family 
housing  for  which  funds  would 
otherwise  be  available  only  within  the 
Hscal  year  for  which  appropriated.  Such 
acquisitions  shall  be  entered  into  only 
when  they  are  consistent  with  the 
policies  and  satisfy  the  requirements  set 
forth  in  FAR  17.101  through  17.105.  The 
performance  years  specified  in  the 
schedule  shaU  not  extend  beyond  the 
end  of  any  fiscal  year  (1  October-30 
September). 

(b)  Since  acquisitions  under  this 
authority  are  hmited  for  execution  on  a 
fiscal  year  basis,  references  to  "program 
year"  shall  be  considered  to  mean 
"fiscal  year". 


Subpart  217.2— Options 

217.203    Soiicitationa. 

(a)(S-70)  When  the  contracting  officer 
either  knows  or  anticipates  that  the 
option  may  be  appropriate  to  fulfill 
Foreign  Military  Sales  (FMS) 
commitments,  the  solicitation  shall 
notify  contractors  of  the  Government's 
intent  in  this  regard  and  shall  identify 
the  FMS  country  (countries)  and  its 
(their)  requirements. 

(S-71)  When  the  contracting  officer 
either  knows  or  anticipates  that  an 
option  may  be  appropriate  to  fulfill  FMS 
requirements  but  the  specific  country  or 
countries  are  not  identified,  the 
solicitation  shall  advise  contractors  that 
the  U.S.  Government  will  subsequently 
identify  the  foreign  country  for  the 
purpose  of  negotiating  any  equitable 
price  adjustment  for  cost  or  profit 
considerations  attributable  to  the  option 
if  exercised  for  FMS  requirements  (see 
217.208(S-70)(2)). 

(S-72)  Such  notification  shall  not  be 
placed  in  solicitations  for  the 
establishment  or  replenishment  of  DoD 
inventories  or  stocks  or  acquisitions 
made  under  DoD  Cooperative  Logistics 
Support  Arrangements. 

(g)(2)  The  Chief  of  the  Contracting 
Office  is  the  person  authorized  to  make 
the  approval  cited  in  FAR  17.203(g)(2). 

217J07    EMrdM  of  optiofW. 

(c)(2)  An  FMS  commitment 
undertaken  by  the  United  States 
Government  on  behalf  of  a  foreign 
country  constitutes  the  type  of  need 
described  in  FAR  17.207(c)(2).  hi  such 
cases,  the  contract  shall  expressly 
provide  for  the  Government's  right  to 
exercise  the  option  for  FMS  purposes 
(see  217.203(a)). 

217.206    SoHcttation  proviaiona  and 
contract  ctauaas. 

(S-70)  FMS  option. 

(1)  When  the  contracting  officer  either 
knows  or  anticipates  that  a  contract 
option  may  be  exercised  to  fulfill  FMS 
requirements  (see  225.7309)  and  the 
parties  are  able  to  negotiate  a  price  in 
advance,  insert  the  clause  at  252.217- 
7000,  Exercise  of  Option  to  Fulfill 
Foreign  Military  Sales  Commitments,  if 
a  clause  at  FAR  52.217-6.  52^17-7. 
52.217-6.  or  52.217-9  is  included  in  the 
contract. 

(2)  When  the  contracting  officer  either 
knows  or  anticipates  that  a  contract 
option  may  be  exercised  to  fulfill  FMS 
requirements  (see  225.7309)  and  the 
parties  are  unable  to  negotiate  any 
additional  cost  or  proHt  considerations 
attributable  to  Foreign  Military  Sales 
until  a  specific  country  or  countries  are 
subaequently  identified,  the  clause  at 


252.217-7001,  Exercise  of  Option  to 
Fulfill  Foreign  Military  Sales 
Commitment,  (Alt.  1)  shall  be  inserted  If 
a  clause  at  FAR  52.217-6,  52.217-7. 
52.217-8.  or  52.217-9  is  included  in  the 
contract. 

Subpart  217.5— Interagency 
Acquisitions  Under  ttie  Economy  Act 

217.502  General. 

(a)  For  purposes  of  FAR  17.502,  the 
desi^ee  of  the  head  of  the  requesting 
agency  within  DoD  is  the  contracting 
officer  unless  otherwise  directed  by 
departmental  regulations. 

(b)  Except  as  provided  in  FAR  7.3.  it  is 
the  policy  of  the  Department  of  Defense 
not  to  place  Government  agencies  in 
direct  competition  with  commercial 
sources. 

(c)  An  order  for  services  shall  not  be 
placed  with  a  department  or  agency 
when  such  services  can  be  performed  as 
conveniently  or  more  economically  by 
private  contractors. 

217.503  DatfminaMon  fqulfinawta. 
(b)  In  addition  to  the  requirements  of 

FAR  17.503(b).  the  determination  shall 
also  include  a  finding  that  the  services 
cannot  be  performed  as  conveniently  or 
more  economically  by  private 
contractors. 


217.504 

(b)  Invitations  for  bids  and  requests 
for  proposals  shall  not  be  sent  to 
Government  agencies.  Orders  for 
supplies  and  services  placed  within  a 
department  shell  be  in  aooerdance  with 
procedures  prescribed  by  that 
department.  Delivery  orders  may  be 
placed  on  OD  Form  1155. 

Subpart  217.6— Management  and 
Operating  Contracts 

The  provisions  of  FAR  Subpart  17.6 
are  not  applicable  within  DoO. 

Subpart  217.70— Exchange  of  Personal 
Property 

217.7000    Scope  of  Subpart 

This  part  prescribes  contracting  policy 
and  procedures  governing  the  use  by 
Department  of  Defense  components  of 
the  exchange  authority  of  section  201(c) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  63 
Stat.  384.  as  amended  (40  U.S.C  461(c)). 
when  exchange  is  accomplished 
concurrently  with  procurement.  The  act 
authorizes  die  exchange  of  personal 
property  and  the  application  of  the 
exchange  allowance  to  the  acquisition 
of  similar  property.  Exchange  policy, 
authority,  applicability,  and  Hmitations 
are  governed  by  the  Federal  Property 
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Management  Regulations  issued  by  the 
Administrator  for  General  Services,  and 
by  Department  of  Defense  Instruction 
4140.51,  "Exchange  of  Nonexcess 
Personal  Property  in  the  Department  of 
Defense." 

217.7001  OsNnMona. 

"Exchange  (trade-in)  property"  means 
property  not  in  excess  of  the  needs  of 
the  owning  DoD  component,  but  eligible 
for  replacement  because  of 
obsolescence,  unserviceability,  or  other 
valid  reason,  that  is  exchanged  and 
applied  as  whole  or  partial  payment 
allowance  toward  the  acquisition  of 
similar  items. 

"Similar  items"  in  exchange 
transactioiu  means  both  the  item  being 
acquired  and  the  item  being  replaced. 
Both  must  fall  within  one  of  the  single 
generic  categories  listed  in  217.7003-1, 
and  the  item  being  acquired  must  be 
designed  and  constructed  for  the  same 
specific  purpose  as  the  item  being 
replaced. 

217.7002  PDHcy. 

It  is  DoD  policy  to  use  exchange 
processing  for  replacing  eligible 
nonexcess  items.  It  shaH  be  used  to  the 
maximum  extent  possible  when  such 
transactions  foster  the  economical  and 
efficient  accomplishment  of  an  approved 
program. 

217.7003  Categertea  of  properly  ellglMe 
for  exdiange  aad  ealegoriea  of  property 
ineligible  for  eicttange. 

217.7003-1    Property  aligiMe  tor  axchange. 

Nonexcess  personal  property  in  the 
categories  listed  below  is  eligible  for 
exchange.  However,  In  the  exchange  of 
such  property,  both  the  item  to  be 
acquired  and  the  item  to  be  replaced 
must  fall  within  a  single  number 
category.  Categories  of  property  not 
listed  below  or  not  included  in  217.7003- 
2  are  also  eligible  for  exchange  if 
designed  and  constructed  for  the  same 
specific  purpose. 

1.  Agriculture  product*,  proc^essed  foods,  aod 
forage 

2.  Ammunition  and  anununilion  components 

3.  Animals  and  animal  products 

4.  Battene*.  stora^ 

5.  Cards.  tatHiiating 

6.  Ditching  machinas 

7.  Dozer  blade* 

8.  Drill  presses 

9.  Drugs,  biologicals.  and  official  reagents 

10.  Earth  augers 

11.  Grader*,  self-powered  and  towed 

12.  Lathes 

13.  Machines,  adding  and  cakulaling 

14.  Machines,  addressing  and  mailing 

15.  Machines,  dictating  and  UaascritNng 
10.  Machines,  duplicating 

17.  Machines,  punched  card.  Iwokkeetping. 
taWtattng.  an^  aecoanling 


18.  Milling  machines 

19.  Mixeis,  concrete,  portable  or  truck 
mouBted 

28.  Pile  drivers 

21.  Plows,  snow,  motor 

22.  Refrigeration  and  aircondilioiHng 
components  (PSC  4130  only  and  this 
authority  expire*  31  December  1986] 

23.  Road  rollers,  wheeled  and  sheepsfoot 

24.  Saw*,  circular  or  band 

25.  Scraper*,  earth  moving,  setf-powered 

26.  Scrapers,  earth  moving,  towed 

27.  Sedan*,  station  wagons,  coupes, 
limousines 

28.  Shovels,  power 

29.  Spreaders,  aggregate  and  line 

30.  Tractors,  warehouse 

31.  Tractor*,  wheeled  or  crawler,  with  or 
without  sp^ial  attachments,  up  to  65  h.p. 

32.  Tractors,  wheeled  or  crawler,  with  or 
without  special  attachments.  66  h.p.  and  up 

33.  Trailer*,  general  purpose,  multiple  axle 

34.  Trailers,  general  purpose,  single  axle 

35.  Trailers,  tank  mounted 

36.  Truck*,  fork  I  iff 

37.  Truck*,  general  purpose,  cargo  and 
construction.  12.500  CVW  and  up 
(including  truck  tractors,  dump,  and 
multiple  drive) 

38.  Tracks,  general  purpose  and  utility,  up  to 
12.500  GVW  (including  suburbans, 
carryalls,  and  sedan  deliveries) 

39.  Trucks,  straddle 

40.  Trucks,  tank  (special  purpose  truck  on 
which  the  tank  is  integral  part  of  the 
construction) 

41.  Trucks,  warehouse,  platform,  electric  and 
gasoline  powered 

42.  Typewriters,  manual  and  electric 

217.7003-2    Property  Ineliglbie  for 
excliange. 

Items  that  are  found  in  any  of  the 
FSCGs  listed  below  are  not  eligible  for 
handling  under  exchange  procedures 
without  the  prior  approval  of  the 
General  Services  Administration  (such 
approval  shall  accompany  the  purchase 
request): 

10  Weapons 

11  Nuclear  ordnance 

12  Fire  control  equipment 

14  Guided  missiles 

15  Aircraft  and  airframe  structural 
components  * 

16  Aircraft  components  and  accessories  * 

17  Aircraft  launching,  landing,  and  ground 
handling  equipment 

20    Ship  and  marine  equipment 
22    Railway  equipment 

31  Bearings 

32  Woodworking  machinery  and  equipment, 
except  lathes,  milling  machines,  and 
saws,  circular  or  band 

34  Metalworking  machinery,  except  drill 
presses,  lathe*,  milling  machines,  and 
saws,  circular  or  band 

40    Rope,  cable,  chain,  and  fittings 


41  Refrigeration  and  air  conditioning 
equipment  '* 

42  Fire  fighting,  rescue,  and  safely 
equipment 

44  Furnace,  sleam  plant,  and  drying 
equipment:  and  nuclear  reactors 

45  Plumbing,  healing,  and  sanitation 
equipment 

46  Water  purification  and  sewage  treatment 
^«quipraent 

47  Tipes.  tubing,  hose*,  and  fillings 

48  Valves 

SI     I  land  Tools 

53  Hardware  and  abrasives 

54  Prefabricated  structures  and  scafTolding 

55  Loimber,  millwork.  plywood,  and  veneer 

56  Construction  and  building  materials 

68    Chemicals  and  chemical  products,  except 

medicinal  chemicals 
71     Furniture 
75    Office  supplies  and  devices,  except 

cards,  tabulating 

83  Textiles,  leather,  and  fur* 

84  Clothing  and  individual  equipment 

217.7004    Procedures. 

217.7004-1    Offering  properly  for 
exchange. 

(a)  Sale  of  nonexcess  personal 
property  is  not  authorized  pursuant  to 
this  part.  The  objective  in  exchanging 
nonexcess  personal  property  shall  be  to 
acquire  new  property  from  an  offeror 
whose  offer  will  be  most  advantageous 
to  the  Government,  price  and  other 
factors  considered.  When  acquiring  new 
property  concurrent  with  offering 
exchange  property,  either  sealed  bidding 
or  negotiation  shall  be  used  as 
appropriate  (see  FAR  Part  6),  except 
that  when  the  personal  property  is 
required  to  be  acquired  against  a 
mandatory  Federal  Supply  Schedule 
Contract,  the  property  shall  be  acquired 
against  such  contract,  regardless  of 
whether  the  exchange  can  be  effected 
under  such  contract. 

(b)  The  following  notation  shall  be 
included  in  the  solicitation: 

The  property  described  in  item  numberts) 
_  is  being  offered  in  accordance 


*  These  line  ilenu  sliall  be  exchanged  directly 
when  the  Military  Deparlments  rely  on  a  contract 
with  a  ■■mifachirer  for  fnH  spare  parts  support  for 
cocnmerciaJ  type  aircra/l. 


with  the  exchange  provisions  of  section 
201(c)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  63  Stat. 
384  (40  use.  481(cl). 

(c)  A  minimum  of  14  calendar  days 
should  be  allowed  in  Continental  United 
States  (CONUS)  for  the  inspection  of 
property  being  offered  for  exchange.  For 
exchanges  outside  Continental  United 
States,  the  minimum  inspection  period 
should  normally  be  21  calendar  days*' 

217.7004-3    Purdtase  request  and       / 
certification. 

In  connection  with  an  acquisition 
involving  exchange,  the  purchase 


■  *  Except  forFSC  <130  items;  which  may  l)e 
exchanged  (tee  2177003-1). 
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request  must  be  accompanied  by  a 
rertification  that  the  property  is  eligible 
for  exchange  and  complies  with  all 
conditions  and  limitations  specified  in 
DODl  4140.51  including  a  written 
administrative  determination  of 
economic  advantage  which  shall 
indicate — 

(a)  The  anticipated  economic 
advantage  to  the  Government  resulting 
from  the  use  of  the  exchange  authority. 

(b)  That  exchange  allowances  shall  be 
applied  toward  or  in  partial  payment  for 
the  items  to  be  acquired. 

(c)  That  if  required,  the  exchange 
property  has  been  rendered  safe  or 
innocuous,  or  has  been  demilitarized. 

217.700S    Exchange  of  axchang*  property. 

Each  solicitation  listing  exchange 
property,  in  addition  to  asking  for  prices 
for  the  new  items  being  acquired,  shall 
request  offers  in  terms  of  exchange 
(trade-in  allowance]  for  the  exchange 
property  listed.  The  solicitation  shall 
provide  for  award(s]  which  are  in  the 
best  overall  interest  of  the  Government. 
Exchanges  may  only  be  effected  with 
the  successful  offeror.  Thus,  if  the 
lowest  net  price  to  the  Government  of 
the  property  to  be  acquired  (i.e..  the 
price  of  the  new  property  less  the 
amount  offered  for  the  exchange 
property)  results  from  an  offer  by  a 
supplier  of  the  new  property  who  agrees 
to  accept  the  exchange  property  as  a 
trade-in.  a  single  award  would  be  made 
which  would  cover  both  the  acquisition 
by  the  Government  of  the  new  property 
and  the  disposal  of  the  exchange 
property  by  trade-in.  If.  however,  the 
lowest  net  price  to  the  Government 
results  from  a  low  offered  price  from  a 
supplier  of  the  new  property,  without 
exchange  of  the  exchange  property, 
award  shall  be  made  to  the  low  offeror 
to  purchase  the  new  property  and  the 
exchange  shall  not  be  made. 

Subpart  217.71— Master  Agreement  for 
Repair  and  Alteration  of  Vessels 

217.7100  Scope  of  subpart 

Acquisition  policies  and  procedures 
applicable  to  the  Master  Agreement  for 
Repair  and  Alteration  of  Vessels  are  set 
forth  in  this  part. 

217.7101  Definitions 

(a)  Master  Agreement  for  Repair  and 
Alteration  of  Vessels — The  Master 
Agreement  is  not  a  contract  and 
contains  no  statement  of  work.  It  is  a 
written  compilation  of  both  required 
clauses  and  clauses  used  as  applicable 
which  establishes  in  advance  the  terms 
and  conditions  upon  which  a  contractor 
will  effect  repairs,  alterations,  and/or 
additions  to  vessels,  under  the 


provisions  of  job  orders  awarded  by 
contracting  activities  from  time  to  time. 
The  clauses  comprising  the  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels  are  set  forth  in  217.7104. 

(b)  Job  Order — A  fixed  price  contract 
entered  into  with  a  contractor  which  has 
previously  executed  a  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels.  The  job  order  applies  to  a 
specific  acquisition  and  sets  forth  the 
scope  of  work,  price,  delivery  date,  and 
additional  matters  peculiar  to  the 
requirements  of  the  specific  acquisition. 
The  job  order  incorporates  by  reference 
or  appends  the  clauses  of  the  Master 
Agreement  as  required  or  applicable. 

217.7102    PoNcy. 

(a)  The  Master  Agreement  for  Repair 
and  Alteration  of  Vessels  shall  be 
entered  into  with  all  prospective 
contractors  located  within  the  United 
States,  its  possessions,  or  Puerto  Rico, 
which  request  ship  repair  work  and 
which  possess  the  organization  and 
facilities  to  perform  such  work 
satisfactorily.  Issuance  of  the  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels  does  not  constitute  approval  of 
the  contractor's  facilities  for  any 
particular  acquisition. 

(b)  When  using  the  Master  Agreement 
for  Repair  and  Alteration  of  Vessels  in 
work  with  prospective  contractors 
located  outside  the  United  States,  its 
possessions,  or  Puerto  Rico,  the 
applicable  portions  of  217.7104  shall  be 
used  as  a  guide. 

(c)  The  Government  may  from  time  to 
time  desire  to  issue  job  orders  under  the 
Master  Agreement  for  Repair  and 
Alteration  of  Vessels  to  effect  repairs, 
alterations,  and/or  additions  to  vessels 
belonging  to  foreign  governments. 
Vessels  of  a  foreign  government  will  be 
treated  as  if  they  were  vessels  of  the 
United  Slates  Government,  whenever  so 
requested  by  the  contracting  officer.  The 
IFB.  RFP.  or  RFQ  and  job  order  will 
identify  the  vessel  and  the  foreign 
government. 

217.7103    Procedures. 

217.7103-1    Content  and  format 

The  Master  Agreement  for  Repair  and 
Alteration  of  Vessels  shall  contain  a  set 
of  "Contract  Clauses".  These  contract 
clauses  shall  be  classified  into  two 
groups.  The  first  group,  identified  as  Part 
217.7104(a).  shall  include  all  clauses 
made  mandatory  by  statute.  Executive 
order,  or  the  Federal  Acquisition 
Regulation,  and  shall  be  incorporated 
into  job  orders  awarded  under  the 
Master  Agreement  for  Repair  and 
Alteration  of  Vessels.  The  second  group, 
identified  as  Part  217.7104(b).  shall 


include  those  clauses  to  be  incorporated 
into  job  orders  awarded  under  the 
Master  Agreement  for  Repair  and 
Alteration  of  Vessels,  as  applicable.  The 
format  set  forth  below  may  be  adapted 
to  fit  specific  circumstances. 

Master  Agreemeni  for  Repair  and  Aheration 
of  Vessels 

This  AGREEMENT  is  entered  into  this 

day  of 19 by  the  UNITED 

STATES  OF  AMERICA,  hereinafter  called 
the  "Government",  represented  by  the 

Contracting  Officer, ,  and 

,  a  corporation  organized 

and  existing  under  the  laws  of  the  Stale  of 

,  hereinafter  called  the 

"Contractor".  The  clauses  of  the  Federal 
Acquisition  Regulation  (FAR)  and  the 
Department  of  Defense  (DoD)  FAR 
Supplement,  as  set  forth  herein,  have  been 
agreed  upon  by  the  parties  hereto  for  use  in 
Invitations  for  Bids.  Requests  for  Proposals, 
Requests  for  Quotations,  and/or  Job  Orders 
to  effect  repairs,  alterations,  and/or  additions 
to  vessels,  issued  by  the  Government  from 
time  to  lime  under  this  Agreement.  It  is 
further  agreed  that  the  clauses  set  forth  in 
DoD  FAR  Supplement  217.7104(a)  are 
mandatory  and  shall,  by  reference  or 
attachment,  l>e  incorporated  in  each  job  order 
awarded  pursuant  to  this  Agreemeni. 

This  Agreemeni  may  be  cancelled  by  either 
party  upon  thirty  (30)  days  written  notice 
without  affecting  rights  and  liabilities  under 
any  job  order  existing  at  the  time  of 
cancellation:  Provided,  however,  that  the 
Contractor  shall  perform  and  complete  under 
the  terms  hereof  all  work  covered  by  any  job 
order  entered  into  hereunder  prior  to  the 
effective  dale  of  cancellation,  as  such  job 
order  may  be  modified  by  any  change  order 
issued  under  Clause  252.217-7101  entitled 
Changes,  hereof 

This  Agreement  may  be  modified  only  by 
mutual  agreement  of  the  parties.  However, 
the  Government  has  the  right  to  cancel  this 
Agreement  upon  thirty  (30)  days  written 
notice  at  any  time  the  parties  fail  to  agree 
upon  any  modification  to  this  Agreement 
which  is  required  by  statute.  Executive  order, 
the  Federal  Acquisition  Regulation,  or  the 
DoD  FAR  Supplement.  A  modification  of  this 
Agreement  shall  not  affect  any  job  order  in 
existence  at  the  time  of  modification,  unless 
the  parties  so  agree. 

The  rights  and  obligations  of  the  parlies  to 
this  Agreement  shall  be  subject  to  and 
governed  by  the  provisions  of  this 
Agreement,  the  provisions  of  job  orders 
issued  hereunder,  and  the  drawings,  design 
plans,  and  specifications.  To  the  extent  of 
any  inconsistency  l>etween  this  Agreement 
and  any  job  order,  including  any  drawings, 
design  plans,  and  specifications,  the 
provisions  of  this  Agreemeni  shall  govern. 

IN  WITNESS  WHEREOF  the  parties  have 
executed  this  Agreemeni  as  of  the  day  and 
year  first  above  written. 

THE  UNITED  STATES  OF  AMERICA 

By    . _ 

(Contracting  Officer) 


(Contractor) 
By    
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(Title) 

2 1 7.7 1 03-2    Period  of  agreement 

Either  party  to  the  Agreement  shall 
have  the  right  to  cancel  it  without 
affecting  the  rights  and  liabilities  under 
any  job  order  in  existence  at  the  time  of 
cancellation  by  giving  30  days  written 
notice:  Provided,  however,  that  the 
contractor  shall  perform  and  complete 
under  the  terms  thereof  all  work  covered 
by  any  job  order,  and  any  modifications 
thereto,  entered  into  prior  to  the 
effective  date  of  cancellation.  The 
Master  Agreement  for  Repair  and 
Alteration  of  Vessels  will  remain  in 
force  until  cancelled  by  either  party 
thereto. 

217.7103-3    Inviting  bids,  proposed,  or 
quotations  for  job  orders. 

(a)  When  a  requirement  arises  for  the 
type  of  work  covered  by  the  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels  within  the  United  Stales,  bids, 
proposals  or  quotations  will  be  solicited 
from  prospective  contractors  which 
have  previously  executed  a  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels  and  from  prospective 
contractors  which  possess  the  necessary 
qualifications  to  perform  the  work  and 
agree  to  execute  a  Master  Agreement  for 
Repair  and  Alteration  of  Vessels  before 
award  of  a  job  order. 

(b)  The  contracting  officer  shall 
ensure  that  solicitations  are  prepared  in 
the  Uniform  Contract  Format  and  in 
accordance  with  FAR  Part  14.  Subpart 
14^  or  Part  15,  Subpart  15.4  as 
applicable.  Solicitations  shall  include 
the  clauses  in  217.7104(a)  and,  as 
applicable,  the  clauses  in  217.7104(b). 
Whenever  the  Government  shall  invite 
the  contractor  to  submit  a  bid  or 
proposal  for  the  repair,  completion, 
alteration  of  or  addition  to  a  vessel,  the 
contracting  officer  shall  notify  the 
contractor  in  reasonable  detail  of  (1)  the 
nature  of  the  work  to  be  performed.  (2) 
the  date  the  vessel  will  be  available  to 
the  contractor,  and  (3)  the  date  the  work 
is  to  be  completed.  Whenever  bulk 
ammunition  is  aboard  the  vessel,  the 
notice  shall  so  state.  Unless  the  notice 
otherwise  states,  bids  or  proposals  shall 
be  submitted  on  the  basis  that  the  work 
will  be  performed  at  the  contractor's 
site. 

(c)  In  the  event  that  the  contractor  is 
willing  and  able  to  perform  the  work, 
the  contractor,  where  practicable,  shall 
be  afforded  an  oppiortunity  to  inspect 
the  items  of  work  to  be  accomplished  on 
such  vessel,  and  the  contractor  shall 
submit  a  bid,  proposal,  or  quotation  as 
requested  by  the  contracting  officer  for 
the  performance  of  the  work  as  set  forth 
in  the  solicitation.  If  the  contracting 


officer  requests  the  contractor  to 
negotiate,  the  contractor  shall  submit  a 
proposal  which  shall  include  a 
breakdown  of  the  price  in  such  form  and 
supported  by  such  reasonable  detail  as 
the  contracting  officer  may  request,  but 
in  any  case  indicating  at  a  minimum  the 
amount  proposed  for  (1)  direct  labor.  (2) 
material,  (3)  overhead,  and  (4) 
contingencies  and  profit. 

217.7103-4    Pre-Award  survey. 

In  addition  to  the  procedures  set  forth 
in  FAR  9.104  for  making  the 
determination  called  for  by  FAR  9.100. 
the  contracting  officer  may  make,  before 
awarding  a  job  order,  a  pre-award 
survey  of  the  contractor's  operations, 
including  any  analysis  of  the 
contractor's  proposed  subcontractors,  to 
insure  the  adequacy  and  suitability  of 
facilities,  including  safety  standards  and 
adequacy  of  fire  protection,  adequacy  of 
facilities  for  the  health,  comfort,  and 
welfare  of  the  crew  of  the  vessel,  and 
adequate  plant  protection  to  safeguard 
the  vessel  and  Government  property. 

217.7103-5    Award  of  a  Job  order. 

After  the  receipt  and  evaluation  of 
bids  or  proposals  and  selection  of  the 
contractor,  the  price  for  the  work  and 
other  pertinent  data  shall  be  set  forth  in 
a  job  order  (SF  26,  SF  33).  This  job  order, 
by  its  terms,  is  subject  to  the  provisions 
of  the  Master  Agreement  for  Repair  and 
Alteration  of  Vessels.  When  the 
acquisition  has  been  made  under  sealed 
bid  procedures,  issuance  of  a  job  order, 
signed  by  the  contracting  officer  only, 
constitutes  an  award.  When  the 
procurement  has  been  negotiated,  the 
job  order  must  also  be  signed  by  the 
contractor  and  returned  to  the 
contracting  officer. 

217.7103-6    Emergency  work. 

Under  the  following  circumstances, 
the  contracting  officer,  without  inviting 
bids  or  proposals,  may  issue  a  written 
order  for  work  to  a  contractor  who  has 
previously  executed  a  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels:  (a)  when  a  vessel,  its  cargo,  or 
stores  would  be  endangered  by  delay  in 
the  performance  of  necessary  repair 
work,  or  (b)  when  military  necessity 
requires  immediate  work  on  a  vessel.  As 
soon  as  practicable  after  the  issuance  of 
such  an  order,  the  parties  are  required 
by  the  Master  Agreement  for  Repair  and 
Alteration  of  Vessels  to  negotiate  a 
price  for  the  work.  When  agreement  is 
reached  upon  a  price,  the  contracting 
officer  vnll  issue  a  job  order  pricing  the 
work. 
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217.7103-7    Repair  costs  not  readily 
ascertainable. 

If  the  nature  of  any  repairs  is  such 
that  their  extent  and  probable  costs  are 
not  readily  ascertainable,  the 
contracting  officer  may  issue  a  job  order 
on  a  negotiated  or  sealed  bid  basis,  to 
determine  the  nature  and  extent  of 
required  repairs.  The  job  order  shall 
provide  that  upon  such  determination, 
the  contractor,  if  requested  by  the 
contracting  officer,  shall  negotiate  prices 
for  the  performance  of  such  work  as  the 
contracting  officer  may  deem  necessary 
to  accomplish  the  repairs.  The  prices  so 
agreed  upon  shall  be  set  forth  in  a 
modification  to  the  job  order. 

217.7103-8    Modification  of  master 
agreements  for  repair  and  alteration  of 
vessels. 

Whenever  the  Federal  Acquisition 
Regulation  and/or  the  DoD  FAR 
Supplement  is  revised,  the  Master 
Agreement  shall  also  be  revised  to 
incorporate  all  changes  made  necessary 
by  the  revision. 

217.7104    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  following  required  clauses  in  all  job  ~ 
orders  awarded  under  the  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels: 

(1)  252.217-7100    Definitions. 

(2)  252.217-7101     Changes. 

(3)  252.217-7102     Extras. 

(4)  252.217-7103     Job  Orders  and 
Compensation. 

(5)  252.217-7104    Inspection  and 
Manner  of  Doing  Work. 

(6)  252.217-7105     Title. 

(7)  252.217-7106    Payments. 

(8)  252.217-7107    Assignment  of 
Claims. 

(9)  252.217-7108    Bonds. 
(10)252.217-7109    Federal,  State, 

Local  and  Foreign  Taxes. 

(11)  252.217-7110     Default. 

(12)  252.217-7111     Disputes. 

(13)  252.217-7112    Performance. 

(14)  252.217-7113     Access  to  Vessel. 

(15)  Reserved. 

(16)  Reserved. 

(17)  Reserved. 

(18)  252.217-7117     Equal  Opportunity 
Clause. 

(19)  252.217-7118    Officials  Not  to 
Benefit 

(20)  252.217-7119     Covenant  Against 
Contingent  Fees. 

(21)  252.217-7120    Termination  for 
Convenience  of  the  Government. 

(22)  252.217-7121     Authorization  and 
Consent. 

(23)  252.217-7122    Notice  and 
Assistance  Regarding  Patent  and 
Copyright  Infringement 
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(24)  252.217-7123    Responsibility  for 
Inspection. 

(25)  252.217-7124     Liability  and 
Insurance. 

(26)  252.217-7125    Pricing  of 
Adjustments. 

(27)  Reserved. 

(28)  Reserved. 

(29)  252.217-7128    Clean  Air  and 
Water. 

(30)  252.217-7129    Invoices. 
(31)252.217-7130     Guarantees. 

(32)  252.217-7131     Discfiarge  of  Liens. 

(33)  252.217-7132     Department  of 
Labor  Safety  and  Health  Regulations  for 
Ship  Repairing. 

(b)  The  Contracting  Officer  shall 
insert  the  following  clauses  in  job  orders 
awarded  under  the  Master  Agreement 
for  Repair  and  Alteration  of  Vessels  as 
applicable. 

(1)252.217-7200    Workers' 
Compensation  and  War  Hazard 
Insurance  Overseas. 

(2)  252.217-7201     Buy  American  Act 
and  the  Balance  of  Payments  Program. 

(3)  252.217-7202     Notice  to  the 
Government  of  Labor  Disputes. 

(4)  252.217-7203     Patent  Indemnity. 

(5)  252.217-7204     Filing  of  Patent 
Applications. 

(6)  252.217-7205     Contract  Schedule 
Subline  Items  Not  Separately  Priced. 

(7)  252.217-7206    Reporting  and 
Refund  of  Royalties. 

(8)  252.217-7207     Rights  in  Technical 
Data  and  Computer  Software. 

(9)  252.217-7208    Military  Security 
Requirements. 

(10)  252.217-7209     Utilization  of  Small 
Business  and  Small  Disadvantaged 
Business  Concerns. 

(11)  252.217-7210     Examination  of 
Records  by  Comptroller  General. 

(12)  252.217-7211     Gratuities. 

(13)  252.217-7212    Convict  Labor. 

(14)  252.217-7213     Priorities  and 
Allocations. 

(15)  252.217-7214     Utilization  of  Labor 
Surplus  Area  Concerns. 

(16)  252.217-7215    Limitation  on 
Withholding  of  Payments. 

(17)  252.217-7216    Equal  Opportunity 
Pre-Award  Clearance  of  Subcontracts. 

(18)  252.217-7217     Subcontracts. 

(19)  252.217-7218    Government 
Property. 

(20)  252.217-7219    Federal.  State. 
Local,  and  Foreign  Taxes. 

(21)  Reserved. 

(22)  252.217-7221     Price  Reduction  for 
Defective  Cost  or  Pricing  Data. 

(23)  252.217-7222    Duty-Free  Entry. 

(24)  252.217-7223     Duty-Free  Entry  of 
Qualifying  Country  Supplies. 

(25)  252.217-7224    Inspection  System. 

(26)  252.217-7225     Advance 
Payments. 

(27)  252.217-7226    Required  Sources 
for  Jewel  Bearings  and  Related  Items. 


(28)  252.217-7227    Required  Sources 
for  Miniature  and  Instrument  Ball 
Bearings. 

(29)  252.217-7228     Interest. 

(30)  252.217-7229    Competition  in 
Subcontracting. 

(31)252.217-7230    Audit  by 
Department  of  Defense. 

(32)  252.217-7231     Subcontractor  Cost 
or  Pricing  Data. 

(33)  252.217-7232     Value  Engineering. 

(34)  252.217-7233    Reserved. 

(35)  252.217-7234     Required  Sources 
for  Precision  Components  for 
Mechanical  Time  Devices. 

(36)  252.217-7235     New  Material. 

(37)  252.217-7236    Government 
Surplus. 

(38)  252.217-7237     Utilization  of 
Women-Owned  Business  Concerns 

(Over  $10,000). 

(39)  252.217-7238    Material  Inspection 
and  Receiving  Report. 

(40)  252.217-7239    Protection  of 
Government  Buildings.  Equipment  and 
Vegetation. 

(41)252.217-7240    Government  Delay 
of  Work. 

(42)  252.217-7241     Distribution  of 
Defense  Subcontracts  Placed  Overseas. 

(43)  252.217-7242     Safety  Precautions 
for  Ammunition  and  Explosives. 

(44)  252.217-7243     Cost  Accounting 
Standards. 

(45)  252.217-7244     Notification  of 
Changes. 

(46)  252.217-7245     Engineering 
Change  Proposals  (ECP's). 

(47)  252.217-7246    Change  Order 
Accounting. 

(48)  252.217-7247     Contracts 
Conditioned  Upon  the  Availability  of 
Funds. 

(49)  252.217-7248     Preference  for 
Domestic  Specialty  Metals. 

(50)  252.217-7249     Preference  for 
United  States-Flag  Air  Carriers. 

(51)  252.217-7250    Exclusionary 
Policies  and  Practices  of  Foreign 
Governments. 

(52)  252.217-7251     Hazardous 
Material  Identification  and  Material 
Safety  Data. 

(53)  252.217-7252    Certification  of 
Requests  for  Adjustment  or  Relief 
Exceeding  $100,000. 

(54)  252.217-7253     Qualifying  Country 
Sources  as  Subcontractors. 

(55)  252.217-7254     Stop  Work  Orders. 

(56)  252.217-7114     Certain  Communist 
Areas. 

(57)  252.217-7115    Contract  Work 
Hours  and  Safety  Standards  Act — 
Overtime  Compensation. 

(58)  252.217-7116    Walsh-Healey 
Public  Contracts  Act. 

(59)  252.217-7126    Affirmative  Action 
for  Disabled  Veterans  and  Veterans  of 
the  Vietnam  Era. 


(60)  252.217-7127  Affirmative  Action 
for  Handicapped  Workers. 

(61 )  252.217-7255  Subcontractor  Cost 
or  Pricing  Data — Modifications — Sealed 
Bidding. 

(82)  252.217-7256  Subcontractor  Cost 
or  Pricing  Data. 

(63)  252.217-7257    Notice  of  Total 
Small  Business  Set-Aside. 

(64)  252.217-7258    Preference  for 
Labor  Surplus  Area  Concerns. 

(65)  252.217-7259     Bid  Guarantee. 

(66)  252.217-7260     Production 
Progress  Reports. 

(67)  252.217-7281     Government- 
Furnished  Property  (Short  Form). 

(68)  252.217-7262     Clauses 
Incorporated  by  Reference. 

(69)  252.217-7263    Aggregate  Pricing 
Adjustment. 

(70)  252.217-7264     Small  Business  and 
Small  Disadvantaged  Business 
Subcontracting  Plan  (Master  Plans). 

(71)252.217-7265    Restrictive 
Markings  on  Technical  Data. 

(72)  252.217-7266    Identification  of 
Technical  Data. 

(73)  252.217-7267     Data 
Requirements. 

(74)  252.217-7268  Certain  Communist 
Areas. 

(75)  252.217-7269    Plant  Protection. 

Subpart  217.72— Acquisition  of 
Component  Parts 

217.7201    Privately  developed  items. 

217.7201-1    General. 

It  is  Department  of  Defense  policy  to 
provide  an  incentive  to  industry 
creativity  by  honoring  the  rights  in  data 
resulting  from  private  development  and 
by  limiting  the  demands  for  such  data  to 
that  which  is  essential  for  Government 
purposes.  It  is  important  that  the  efforts 
directed  toward  permitting  full  and  open 
competition  do  not  demand  or  use 
privately  developed  data  in  a  manner 
which  is  contrary  to  the  policies  and 
procedures  established  in  FAR  Part  27. 
Accordingly,  when  the  policy  stated 
above  produces  situations  which  require 
the  contracting  officer  to  decide  whether 
to  procure  data  for  future  competitive 
acquisition,  the  provisions  of  Part  227, 
as  supplemented  by  this  paragraph, 
shall  govern. 

217.7201-2    Specific  acquisition  mettiods. 

(a)  When  Defense  requirements  are 
for  items  which  are  available  from  more 
than  one  source  as  a  result  of  either 
licensing,  competitive  copying,  or 
independent  development,  the 
contracting  officer  shall  provide  for  full 
and  open  competition  for  such  items. 

(b)  When  the  Government  desires  to 
purchase  privately  developed  items  but 
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does  not  have  necessary  data  with 
unlimited  rights  for  use  in  a  specification 
for  competitive  acquisition,  the 
contracting  officer  shall  use  one  of  the 
following  alternative  procedures  in 
order  of  preference  (see  also  217.7203). 

(1)  When  items  of  identical  design  are 
not  required,  the  contracting  officer  shall 
provide  for.full  and  open  competition 
using  performance  or  other  similar 
specifications,  including  purchase 
descriptions,  which  do  not  contain  data 
pertaining  to  items,  components  or 
processes,  developed  at  private  expense 
to  which  the  Government  does  not  have 
unlimited  rights.  There  are  two  methods 
of  competitive  procurement  which  may 
provide  items  of  the  same  or  similar 
design  and  suitable  performance.  One  of 
these  is  purhcase  by  two-step  sealed 
bidding.  The  other  is  by  the  use  of 
"brand  name  or  equal"  purchase 
descriptions.  To  encourage  participation 
by  technically  oriented  firms  that  are 
desirous  of  offering  their  privately 
developed  products  in  competition  with 
similar  articles,  contracting  activities 
should  consider  incorporating  a 
requirement  in  the  IFB  or  RFP  for  a  bid 
sample  to  be  used  for  evaluation 
purposes  only  (see  210.004(b](3)(i)). 

(2)  When  items  of  design  or 
composition  similar  or  identical  to  a 
privately  developed  item  are  required 
and  other  than  full  and  open 
competition  is  authorized  under  Part 
206.  procurement  should  be  from  the 
firm  which  developed  or  designed  tfie 
item  or  process  or  its  licensees,  provided 
productive  capacity  and  quality  are 
adequate  and  price  is  fair  and 
reasonable.  ■ ' 

(3)  When  additional  sources  are 
required  for  items  of  design  or 
composition  similar  or  identical  to  a 
privately  developed  item  in  order  to 
meet  total  current  or  mobilization 
requirements,  and  the  procedures  in  (1) 
above  cannot  practicably  be  used  to 
create  additional  sources,  the  developer 
should  be  encouraged  to  license  others 
to  manufacture  such  items.  Procuring 
activities  should  also  consider  the 
specific  acquisition  by  the  Government 
of  the  necessary  rights  in  data.  When 
complex  technical  equipment  is 
involved  and  the  establishment  of 
satisfactory  additional  sources  will 
require,  in  addition  to  data,  technical 
assistance  from  the  primary  source, 
consideration  should  be  given  to  the  use 
of  the  leader  company  acquisition 
technique  (see  FAR  Subpart  17.4). 

(4)  Aj  a  last  alternative,  a  design 
specification  may  be  developed  by  the 
Government  through  inspection  and 
analysis  of  the  product  (i.e.  reverse 
engineering)  and  used  for  competitive 
acquisition.  Reverse  engineering  shall 


not  be  used  unless  significant  cost 
savings  can  be  reasonably 
demonstrated  and  the  action  is 
authorized  by  the  Head  of  the 
Contracting  Activity. 

217.7202    Component,  breakout 

217.7202-1    Scope  of  paragraph. 

(a)  This  section  sets  forth  guidance  for 
making  decisions  on  whether  or  not 
components  should  be  acquired  by  the 
Government  directly  and  furnished  to  an 
end  item  contractor  as  Government- 
furnished  material,  for  incorporation  in 
the  end  item.  This  paragraph,  however, 
does  not  pertain  to  all  such  decisions, 
but  only  to  those  which  deal  with 
whether  components  that  have  been 
included  as  contractor-furnished 
material  in  a  previous  acquisition  of  the 
end  item  should  be  "broken  out"  from  a 
forthcoming  end  item  acquisition  for 
direct  Government  acquisition.  Thus, 
except  as  set  forth  in  Part  7,  this 
paragraph  does  not  pertain  to  the  initial 
Government-furnished  equipment/ 
contractor-furnished  equipment 
decisions  that  must  be  made  at  the 
inception  of  an  acquisition  program. 

(b)  Parts  acquired  for  replenishment 
are  not  covered  by  this  paragraph,  but 
are  governed  by  217.7203  and 
Supplement  6.  Replenishment  Parts 
Breakout  Program. 

{c}  This' section  applies  to  acquisitions 
of  weapons  systems  or  other  items  of 
major  equipment  involving  components 
whose  direct  acquisition  by  the 
Government  may  result  in  substantial 
net  cost  savings  over  the  life  of  the 
acquisition  program.  Accordingly,  it  will 
seldom  be  applicable  to  an  acquisition 
of  such  a  system  or  item  of  less  than 
$1,000,000.  The  term  "component",  as 
used  in  this  paragraph,  includes 
subsystems,  assemblies,  subassemblies, 
and  other  major  elements  of  an  end 
item,  but  does  not  include  elements  of 
relatively  small  annual  acquisition 
value. 

217.7202-2    Policy. 

Whenever  it  is  anticipated  that  the 
prime  contract  for  a  weapons  system  or 
other  major  end  item  will  be  awarded 
without  adequate  price  competition,  and 
the  prime  contractor  is  expected  to 
acquire  a  component  without  such 
competition,  it  is  Department  of  Defense 
policy  to  break  out  that  component  if: 

(a)  Substantial  net  cost  savings  will 
probably  be  achieved:  and 

(b)  Such  action  will  not  jeopardize  the 
quality,  reliability,  performance  or 
timely  delivery  of  the  end  item. 

The  desirability  of  breakout  should  also 
be  considered  (regardless  of  whether  the 
prime  contract  or  the  component  being 


acquired  by  the  prime  contractor  is  on 
the  basis  of  price  competition)  whenever 
substantial  net  cost  savings  will  result 

(1)  from  greater  quantity  acquisitions  or 

(2)  from  such  factors  as  improved 
logistics  support  through  reduction  in 
varieties  of  spare  parts  and  economies 
in  operations  and  training  through 
standardization  of  design.  Primary 
breakout  consideration  shall  be  given  to 
those  components  of  the  end  item 
representing  the  highest  annual 
acquisition  costs  and  offering  the  largest 
potential  net  savings  through  breakout. 

217.7202-3    Responsibility  for  component 
breakout  selection,  review  and  decision. 

The  program  manager.,  project 
manager,  project  officer,  program 
director,  or  other  official  responsible  for 
the  material  program  concerned, 
supported  by  a  project  team  (to  include 
the  Small  Business  Specialist,  cognizant 
engineering,  production,  logistics, 
maintenance  and  other  appropriate 
personnel,  and  the  contracting  officer  or 
designee),  shall  be  responsible  for 

(i)  Earmarking  as  susceptible  to 
breakout  those  components  potentially 
conforming  to  the  criteria  and  policy  set 
forth  herein; 

(ii)  Conducting  the  breakout  review 
and  evaluation  described  in  217.7202-4: 

(iii)  Making  the  decision  whether  or 
not  to  break  out  the  component;  and 

(iv)  Preparing  records  explaining  such 
decisions  in  compliance  with  217.7202-5. 

2 1 7.7202-4    Breakout  guidelines. 

(a)  Each  decision  on  whether  or  not  to 
break  out  a  component  must  embrace  (1) 
assessment  of  the  potential  risks  of 
degrading  the  end  item  through  such 
contingencies  as  delayed  delivery  and 
reduced  reliability  of  the  component.  (2) 
calculation  of  estimated  net  cost  savings 
(i.e..  estimated  acquisition  savings  less 
any  offsetting  costs),  and  (3)  analysis  of 
the  technical,  operational,  logistic  and 
administrative  factors  involved.  As  to 
each  of  these,  the  decision  must  be 
supported  by  adequate  explanatory 
information,  including  an  assessment 
by,  and  consultation  with,  the  end  item 
contractor  when  feasible. 

(b)  In  deciding  whether  a  component 
should  be  broken  out.  the  guidelines  set 
forth  below  {in  the  form  of  questions) 
should  be  considered.  Answers  will 
rarely  be  "positively  yes"  or  "positively 
no"  but  usually  "probably  yes"  or 
"probably  no",  with  the  degree  of 
probability  governed  by  the  facts  of  the 
particular  case.  The  decisions  will 
depend  largely  upon  the  degree  and 
significance  of  the  risks  to  quality 
performance,  reliability  and  timely 
delivery  of  the  end  item  which  wouldbe 
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invoived  in  bfeakout  and  upon  ti)« 
estimated  overall  cost  savings.  Where 
the  risks,  if  any.  are  acceptable  and 
breakout  is  expected  to  result  in 
sub.stantial  overall  cost  saving.s.  the 
compunent  should  be  broken  out.  On  the 
other  hand,  if  such  risks  are 
unacceptable,  the  components  should 
not  be  broken  ouL 

(IJ  Are  the  design  of  the  component 
(and  the  design  of  the  end  item  insofar 
as  it  will  affect  the  component) 
sufficiently  stable  that  further  design  or 
engineering  effort  by  the  end  item 
contractor  in  respect  to  the  component 
ia  unlikely  to  be  required? 

(2)  la  a  suitable  data  package 
available  with  rights  to  use  it  for 
Government  acquisition?  (Note  that 
breakout  may  be  warranted  even  though 
competitive  acquisition  is  not  possible.) 

(3)  Can  any  problems  of  quality 
control  and  reliability  of  the  component 
be  resolved  without  requiring  effort  by 
the  end  item  contractor? 

(4)  Is  it  anticipated  that  requirements 
for  technical  support  (i.e..  functions  such 
as  development  of  proposed  detailed 
specifications;  development  of  test 
requirements  to  prove  design  adequacy 
or  compliance  with  design;  monitoring 
tests  to  assure  compliance  with 
established  requirements:  definition  of 
quality  assurance  requirements  for 
production  of  articles;  and  analysis  and 
correction  of  service-revealed 
deficiencies)  heretofore  performed  by 
the  end  item  contractor  will  be 
negligible?  If  not.  does  the  Government 
have  the  resources  (manpower, 
technical  competence,  facilities,  etc.)  to 
provide  such  support,  or  can  such 
support  be  obtained  from  the  end  item 
contractor  (even  though  the  compooent 
is  broken  out)  or  other  source? 

(5)  Can  breakout  be  accomplished 
without  causing  unacceptable 
difficulties  in  logistics  support  (e.g..  by 
jeopardizing  requisite  standardization  of 
components)? 

(6)  Can  breakout  be  accomplished 
without  causing  over  fragmentation  of 
the  end  item  that  might  materially 
impede  administration,  management, 
and  performance  of  the  end  item 
contract  (e.g..  by  unduly  complicating 
production  scheduling  or  identifying 
(and  fixing  responsibility  for)  end  item 
failure  that  may  be  caused  by  a 
defective  component j? 

(7)  Can  breakout  be  accomplished 
without  jeopardizing  delivery 
requirements  of  the  end  item? 

(8)  If  a  decision  is  nade  to  break  out  a 
component  and  to  acquire  it  from  a  new 
source,  can  advance  acquisition  fund* 
be  made  available  to  provide  that 
source  any  necessary  additional  lead 


(9)  Is  there  a  source  other  than  tbe 
present  manufacturer*  capable  ol 
supplying  Ihe  cocnponeat? 

(10)  Maa  the  component  been  (or  is  it 
known  that  it  is  going  to  be)  acquired 
directly  by  the  Government  as  a  support 
item  in  the  aitpply  system  or  as  GFE  in 
other  end  items? 

(11)  Would  the  financial  risks  and 
other  responsibilities  being  assumed  by 
the  prime  contractor  that  will  have  to  be 
assumed  by  the  Government  if  the  item 
is  broken  out  be  acceptable? 

(12)  Will  breakout  result  in  substantial 
net  cost  savings?  Estimates  of  probable 
savings  in  cost,  should  be  developed  for 
each  case  on  its  own  facts,  with 
consideration  given  to  any  estimated 
offsetting  costs  such  as  increases  in  the 
cost  of  requirements  determination  and 
control,  contracting,  contract 
administration,  data  package  purchase, 
material  mapection.  qualification  or 
preproduction  testing,  ground  support 
and  test  equipment,  transportation, 
security,  storage,  distribution,  and 
technical  support. 

(c)  If  application  of  the  guidelines  in 
(b)  above  reveals  conditions  currently 
unfavorable  to  breakout  the  feasibility 
of  eliminating  such  conditions  should  be 
considered.  For  example,  where 
adequate  technical  support  is  not 
available  from  Government  resources, 
or  similar  assistance  must  be  obtained 
in  order  to  successfully  accomplish 
breakout,  consideration  should  be  given 
to  the  contracting  for  the  necessary 
services,  such  as  product  assurance 
suitability  services,  from  the  end  item 
contractor  or  other  qualified  source. 

2 1 7.7202-5    Records  and  review 
procedure. 

The  records  of  the  contracting  activity 
shall  contain  documentation  of: 

(a)  Those  components  which  have 
been  reviewed  and  determined  to  have 
no  potential  for  breakout; 

(b)  Those  components  which  have 
been  reviewed  and  earmarked  as  being 
susceptible  to  breakout  pursuant  to 
217.7202-3:  and 

(c)  Those  components  for  which  a 
decision  to  breakout  has  been  made. 
Documentation  of  these  three  categories, 
and  for  thoee  components  once 
earmarked  but  no  longer  considered 
susceptible  to  breakout,  shall  be  signed 
by  tbe  cognizant  project  manager  or 
other  designated  o^icial  and  reflect  the 
facts  and  conditions  of  the  case, 
including  any  assessment  by  the 
contractor,  and  tbe  basis  for  the 
decision.  Components  that  have  been 
earmarked  for  potential  t>reakout  shall 
be  reviewed  well  in  advance  of  each 
successive  acquisitioa.  with  a  decisioo 
made  as  to  whether  the  component  will 


be  broken  out  tor  the  etistttag 
aoquiattioa.  S«ch  reviews,  made 
preferably  in  the  course  of  requirements 
determioatioa.  but  in  any  event  before 
acquisition  of  the  requirement  is 
initiated.  shaU  be  repeated  until  a  final 
decision  on  whether  or  not  to  breakout 
is  reached,  and  shall  be  documented. 
When  breakout  is  delayed  or  postponed, 
the  documentation  shall  include  a 
description  ol  the  actions  required  to 
accomplish  breakout,  identify  the 
activities  responsible  for  such  actions, 
and  indicate  the  fiscal  year  when 
breakout  should  be  effected. 

217.7203    Acquisition  of  parts. 

(a)  Any  part,  subassembly,  or 
componep  (hereinafter  called  "part") 
for  military  equipment  to  be  used  for 
replenishment  of  stock,  repair,  or 
replacement,  roust  be  acquired  so  aa  to 
assure  the  requisite  safe,  dependable, 
and  effective  operation  of  the 
equipment  Where  it  is  feasible  to  do  so 
without  impairing  this  assurance,  parts 
should  be  acquired  on  a  full  and  open 
competitive  basts,  aa  m  the  kind  of 
cases  described  in  (b)  below.  However, 
where  this  assurance  can  be  had  only  if 
the  parts  are  acquired  from  (he  original 
manufacturer  of  the  equipment  or  bis 
supplier,  the  acquisition  should  be 
restricted  accordingly,  as  in  the  kind  of 
cases  described  in  (c)  below.  Centrally 
managed  replenishment  parts  for 
military  systems  and  equipment  (except 
replenishment  parts  acquired  under 
other  specifically  defined  initial  support 
programs  or  acquired  through  local 
purchase)  are  governed  by  Supplement 
6.  the  Replenishment  Parts  Breakout 
Program. 

(b)  Parts  that  are  fully  identified  and 
can  be  obtained  from  a  number  of 
known  sources,  and  parts  for  which 
fully  adequate  manufacturing  drawings 
and  any  other  needed  data  are  available 
with  the  right  to  use  for  acquisition 
purposes  {or  can  be  made  so  available 
in  keeping  with  the  policies  in  FAR  Part 
27  are  to  be  acquired  on  a  competitive 
basis.  In  general,  such  parts  are  of  a 
standard  design  configuration.  They 
include  individual  items  that  are 
susceptible  of  separate  acquisition,  such 
as  resistors,  transformers,  generators, 
spark  plugs,  electron  tubes,  or  other 
parts  having  commercial  equivalents^ 

(c)  Parts  not  withu  the  scope  of  (b) 
above  generally  should  be  procured 
(either  directly  or  indirectly)  only  from 
sources  that  have  satisfactorily 
manufactured  or  furnished  such  parts  in 
the  past,  ankas  fully  adequate  <iala 
(inciudiog  any  neceesary  data 
developed  at  private  expenee),  (eat 
results,  and  qumlUy  aeauranoe 
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procedures,  are  available  with  the  right 
to  use  for  procurement  purposes  (or  can 
reasonably  be  made  so  available  in 
keeping  with  the  policies  in  FAR  Part  27 
to  assure  the  requisite  reliability  and 
interchangeability  of  the  parts,  and 
acquisition  on  a  competitive  basis 
would  be  consistent  with  the  assurance 
described  in  (a)  above.  In  assessing  this 
assurance,  the  nature  and  function  of 
the  equipment  of  which  the  part  is 
needed  should  be  considered.  Parts 
quatif^'ing  under  this  criteria  are 
normally  sole  source  or  source 
controlled  parts  (see  MILSTD  100)  which 
exclusively  provide  the  performance, 
installation  and  interchangeabiUty 
characteristics  required  for  specific 
critical  applications.  To  illustrate, 
acceptable  tolerances  for  a  commercial 
television  part  may  be  far  less  stringent 
than  those  for  a  comparable  military 
radar  part,  permitting  competitive 
contracting  for  the  former  but  not  for  the 
latter.  The  exacting  performance 
requirements  of  specially  designed 
military  equipment  may  demand  that 
parts  be  closely  controlled  and  have 
proven  capabilities  of  precise 
integration  with  the  system  in  which 
they  operate,  to  a  degree  that  precludes 
the  use  of  even  apparently  identical 
parts  from  new  sources,  since  the 
functioning  of  the  whole  may  depend  on 
latent  characteristics  of  each  part  which 
are  not  definitely  known. 

(d)  When  an  award  is  made  to  a 
source  that  has  not  previously  produced 
the  item,  the  cognizant  Government 
inspection  activity  and  the  appropriate 
contract  administration  office  should  be 
notified  by  the  contracting  office  that 
the  contractor  will  be  producing  the  item 
for  the  first  time. 

(e)  Limitations  on  price  increases. 

(1)  Except  as  provided  in  (2)  below, 
the  contracting  officer  shall  not 
purchase  or  agree  to  a  price  for  any 
centrally  managed  spare  or  replacement 
part,  on  a  sole  source  basis,  when  the 
price  of  such  part  has  increased  by  25 
percent  or  more  at  any  time  within  the 
most  recent  12-month  period. 

(2)  The  purchase  of  such  part  is 
permitted  notwithstanding  a  price 
increase  erf  25  percent  or  more  provided 
the  contracting  officer  certifies  in 
writing  to  the  head  of  a  contracting 
activity  before  the  purchase  is  made 
that: 

(i)  The  contracting  officer  has 
evaluated  the  price  of  such  part  and 
concluded  that  the  price  increase  is  fair 
and  reasonable,  or 

(ii)  The  national  security  interests  of 
the  United  States  require  that  such  part 
be  purchased  despite  the  price  increase. 

(3)  If  necessary  to  implement  this 
paragraph  (e),  contracting  officers  may 


require  that  vendors  supply  price  and 
quantity  data  for  any  government  orders 
issued  within  the  most  recent  12  months 
for  the  spare  or  replacement  part  as  part 
of  their  response  to  a  solicitation. 

(4)  The  fact  that  a  particular  price  has 
not  increased  by  25  percent  in  no  way 
relieves  the  contracting  officer  of  the 
responsibility  for  obtaining  a  fair  and 
reasonable  price. 

217.7204    Identification  Of  sources  Of 

•wppty.  --Ni.;  ;:',.■ 

(a)  10  U.S.C.  2384(a)  requirestfwt^ 
whenever  practicable,  each  contract 
requiring  the  delivery  of  supp>lies  shall 
require  that  the  contractor  identify: 

(1)  The  actual  manufacturer  or 
ptoducer  of  the  item  or  of  all  sources  of 
supply  of  the  contractor  for  that  item: 

(2)  The  national  stock  number  of  the 
item  (if  there  is  such  a  number],  and  the 
identification  number  of  the  actual 
manufacturer  or  producer  of  the  item  or 
of  each  source  of  supply  of  the 
contractor  for  the  item;  and 

(3)  The  source  of  any  technical  data 
delivered  under  the  contract. 

This  enables  contracting  officers  to 
obtain  su^icient  information  to  allow 
solicitation  of  all  actual  manufacturer(s) 
of  end  items,  parts,  subassemblies  and/ 
or  components,  thereby  allowing  for 
enhancing  competition  and  avoiding 
payment  of  additional  costs  where  no 
significant  value  is  added  by  dealers, 
distributors  and  manufacturers  other 
than  the  actual  manufacturer. 

(bj  The  contracting  officer  shall 
include  the  clause  at  252.217-7270  in  all 
supply  contracts  except  when: 

(1)  The  contracting  officer  already  has 
the  information  required  by  this  clause 
(for  example,  the  information  was 
obtained  as  part  of  the  offer  or  under 
other  acquisitions); 

(2)  The  contract  is  for  subsistence, 
clothing  or  textiles,  fuels,  or  supplies 
purchased  and  used  outside  the  United 
States;  or 

(3)  The  contracting  officer  determines 
that  it  would  not  be  practicable  to 
require  the  contractor  to  provide  the 
information,  e.g.,  nonrepetitive  local 
purchases. 

(c)  The  contracting  officer  may 
include  the  clause  at  252.217-7270  in 
service  contracts  requiring  the  delivery 
of  supplies  when  appropriate. 

Subpart  217.73— Special  Conunodlties 

217.7301    Bakery  and  dairy  products 
contracts. 

217.7301-1    Scope. 

This  section  sets  forth  special  poHcies 
and  requirements  for  acquisiton  of 
perishable  bakery  and  dairy  products. 


217.7301-2    Plant  locations. 

Prior  to  award  of  a  contract  for 
perishable  bakery  or  dairy  products  the 
contractor  must  identify  the  plant  or 
plants  at  which  any  manufacturing  or 
processing  will  occur  and  from  which 
shipment  will  be  made.  The  plants 
named  by  the  successful  contractor  shall 
be  listed  in  the  Schedule. 

217.7301-3    Chemical  and  microbioiogicai 
reQuirements  (frest)  dairy  foods). 

(a)  Chemical  requirements.  Fresh 
dairy  foods  6hall  meet  the  chemical 
requirements  for  each  fresh  dairy  food 
specification  cited  in  the  contract  on  the 
date  of  award. 

(b)  Microbiological  requirements. 
Milk  and  milk  products  as  defined  in 
DLAM  8200.1,  shall  meet  microbiological 
requirements  stated  in  the  Public  Health 
Service  Publication  229  in  effect  on  the 
date  of  award.  In  the  event  of  conflict 
between  these  requirements  and 
individual  product  specifications,  the 
requirements  of  Public  Health  Service 
Publication  229  shall  govern. 

(c)  Cultured  products.  Cultured 
products  shall  meet  the  coliform 
requirements  as  specified  in  the  Public 
Health  Service  Publication  229  in  e^ect 
on  the  date  of  award.  In  the  event  of 
confiict  between  these  requirements  and 
individual  product  specifications,  the 
requirements  of  Public  Health  Service 
Publication  229  shall  govern. 

fd)  Solicitation  and  contract 
requirements.  The  requirements  of  (a), 
(b)  and  (c)  above  shall  be  expressed  in 
solicitations  and  contracts  for  fresh 
dairy  products. 

217.7301-4    Containers  and  equipment 
(milk  dispensing). 

If  the  contractor  is  to  furnish  cabinets 
for  dispensing  milk  from  bulk 
containers,  a  notice  so  stating  shall  be 
included  in  the  Schedule  of  solicitations 
and  resultant  contracts.  The  notice  shall 
state  (a)  the  number  of  dispenser 
cabinets  required,  or  a  reasonably 
accurate  estimate  thereof,  (b)  whether 
metal  stands  for  the  cabinets  are 
required,  (c)  the  number  of  cabinets 
required  with  a  capacity  of  two 
containers  each,  and  (d)  the  number 
required  with  a  capacity  of  three 
containers  each. 

217.7301-5    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  following  clauses  in  solicitations  and 
contracts  for  perishable  bakery  and 
dairy  products  when  an  indefinite 
delivery  type  contract  (see  FAR  16.5)  is 
to  be  used. 

(1)  252.217-7300,  Delivery  Vehicles. 
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(2)  252.217-7301.  Time  of  Daliveiy. 
When  aa  indefinile  quantily  contract  is 
to  be  used,  ralher  than  a  requirements 
contract,  the  contracting  officer  shall  use 
the  clause  as  modified  by  its  Alternate  1. 

[3}  252.217-7302.  Change  in  Plant 
Localion.  {see  Z17J301-2). 

{4J  252.217-7303.  Sanitary  Conditions. 
When  an  indefinite  quantity  contract  is 
used,  rather  than  a  requirements 
ooatj-act,  the  coatracting  officer  shall  use 
the  clause  am  madified  by  its  Alternate  1. 

(5)  252.217-7304.  Remedies  Under 
Delivery  Orders.  When  delivery  orders 
are  to  be  placed  by  an  activity  other 
than  the  activity  which  awarded  the 
contract,  and  in  order  to  establish 
authority  in  the  ordering  officer  under 
the  Changes.  Extras,  Inspection.  Default 
(Fixed  Price  Supply  and  Service),  and 
Disputes  clauses,  the  contracting  officer 
shall  use  the  clause  with  its  Alternate  I. 

(b)The  contracting  officer  shall  Insert 
the  following  clauses,  substantially  the 
same  as  the  clauses  prescribed  below,  in 
solicitations  and  indefinite  delivery 
contracts  for  perishable  dairy  products. 

(1)  252.217-7305.  Examination  and 
Testing. 

(2)  252.217-7306.  Deficiency 
Adjustroent  The  formulas  prescribed  in 
the  clause  may  be  modified  to 
acoonunodate  purchasing  or  orderii^ 
activities  which  do  not  have  access  to 
the  Department  of  Agriculture  reports 
cited  therein. 

(3)  252.217-7307.  Warning. 

(4)  252.217-7308.  Suspensioa  When  an 
indefinite  quantity  contract  is  used, 
rather  than  a  requirements  contract,  the 
contracting  officer  shall  use  the  clause 
with  Its  Alternate  I. 

(5)  252.217-7309.  Default. 

(£J  252.217-73ia  ReiosUtemenL 

(c)  The  contracting  officer  shall  ia«ert 
the  clause  at  252.217-7311,  Code  Dating, 
in  solicitations  and  indefinite  delivery 
type  contracts  for  perishable  bakery  and 
dairy  products  when  a  Schedule  or 
specification  provision  requires  the 
labels  of  one  or  more  items  to  show  the 
date  of  pasteurization,  manufacture, 
production,  or  processing,  and  in  order 
to  permit  the  use  of  a  coding  system. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  252.217-7312.  Marking,  in 
solicitations  and  indefinite  delivery 
contracts  for  perishable  bakery  and 
dairy  products  except  when  a  provision 
is  inserted  in  the  Schedule  specifically 
requiring  supplies  to  be  marked  in 
accordance  with  MIL-STD-129.  Marking 
ftJT  Shipment  and  Storage. 

(c)  T^ie  contracting  officer  shall  insert 
the  clause  at  252.217-7313. 
Responsibility  for  Containers  and 
Equipment,  in  solicitations  and 
indefinite  delivery  contracts  for 
perishable  bakery  and  dairy  products 


when  the  contractor  is  to  provide 
reusable  containers  and  equipment. 

(f)  The  Qontracting  officer  shall  insert 
the  ciaoM  at  252^17-7314.  Containers 
and  Equipment,  in  solicitations  and 
indefinite  delivery  contracts  for 
perishable  bakery  and  dairy  products 
when  the  contractor  is  to  furnish 
cabinets  for  dispensing  milk  from  bulk 
containers  (see  217.7301-4). 

Subpart  217.74— CentrKte  With 
Requirements  For  Provisioned  Mnns 

217.7400  Scspe  of  subpart 

This  subpart  sets  forth  contract 
requirements  and  procedures  to  be 
followed  with  respect  to  the 
provisioning  process. 

217.7401  Definitions. 
Trovlslooed  Item"  means  any 

support-type  item  selected  through 
provisioning  procedures  to  support  an 
end  item  of  equipment.  Support-type 
items  include  (but  are  not  limited  to] 
spares,  repair  parts  and  special  support 
equipment. 

"Provisioned  Items  Order"  means  an 
unpriced  order  issued  under  a  contract 
which  sets  forth  the  Government's 
requireraents  for  provisioned  items. 
(Provisioned  items  for  which  firm  prices 
have  been  established  are  acquired  by 
supplemental  agreement  or  by  separate 
contract.) 

"Provisioning  Activity"  means  that 
organization  of  a  using  Military  Service, 
or  that  organizBHon  delegated  by  a 
using  Service,  which  is  responsible  for 
the  selection  of.  and  the  determination 
of  requirements  for.  provisioned  items. 

"Provisioning  Procedure"  means  the 
contract  specification  which  sets  forth 
the  general  requirements  governing  the 
acquisition  of  provisioned  items  and 
related  documentation.  It  includes 
various  optional  provisioning  techniques 
and  formats  for  provisioning  lists  and 
data  which  the  Government  may  elect  to 
use  on  a  particular  contract.  It  also 
prescribes  the  sequence  and  timing  of 
events  to  be  followed  and  the 
responsibilities  of  the  Government  and 
the  contractor  in  the  provisioning 
process. 

"Provisioning  Requirements 
Statement"  means  the  contractual 
document  by  which  the  Government 
notifies  the  contractor  of  the  specific 
provisioning  requirements  selected  from 
available  options,  as  applicable  to  a 
particular  contract  It  aormally  includes 
instructions  such  as  the  provisioning 
method  to  be  used;  the  range  of 
provisioning  technical  documentation 
and  data  iaduding  the  form  and 
schedule  of  submission,  number  of 
copies  and  distribution  instructions:  the 


type  aad  location  ol  provisioning 
conferences:  sample  article 

requirements:  the  deLvery  schedule  and 
packaging  sod  markiqg  reqttirsments  for 
provisioned  items,  and  contractor 
requirements  for  pro\'isioning  screening. 

"Proviatoning  Technical 
Doctunentation"  means  the 
documentation  furnished  by  contractors 
to  a  provisioning  activity  for  use  in  the 
identification,  determination  of  initial 
requirements  and  cataloging  of  items  to 
be  acquired.  It  generally  includes 
provisioning  lists,  priced  spare  parts 
lists,  and  EDP  cards  and  tapes. 
Engineering  drawings  or  sketches 
supported  by  item  descriptions  (which 
include  technical  characteristics)  are 
referred  to  as  supplementary 
provisioning-technical  documentation. 

217.74«2    Acquiattioiiraquiraments. 

(a)  Contract  rsquirements.  Contracts 
which  contain  Provieioning  Procedures 
shall  specify  the  functions  of  the 
provisioning  process  to  be  performed 
under  the  contract  and  the  activities 
responsible  for  performing  these 
functions.  Further,  such  contracts  shall: 

(1)  Include  a  Provisioning 
Requirements  Statement  or  specify  a 
time  (e.g.,  days  after  award)  for  its 
incorporation  In  the  contract  by  contract 
modification;  revisions  to  the 
Provisioning  Requirements  Statement 
shall  also  be  incorporated  by  contract 
modifications 

(2)  Provide  on  the  DD  Form  1423  a 
time  schedule  or  milestones  for  the 
delivery  of  provisioning  technical 
documentation  or  for  the  subsequent 
incorporation  thereof  in  the  contract  by 
contract  modiflcation: 

(3)  Require  a  flow-dov»m  of  the 
appropriate  provisioning  technical 
documentation  requirement  In 
subcontracts  and  purchase  orders  where 
the  documentation  is  to  be  prepared  by 
subcontractors; 

(4)  Specify,  if  applicable,  procedures 
for  contractor  intermj  release  of  long 
lead  time  items  and  include  ordering 
and  funding  instructions  for  such  items. 
(Such  ioslructixNu  shall  require  the 
contractor  to  advise  the  PCO  or 
Provisioning  Activity  within  30  days  as 
to  the  items  released,  their  estimated 
cost  and  the  effective  date  of  release.]; 

(5)  Provide  a  time-frame  for 
contractors  to  funush  price  quotations 
for  Provisiooed  Items  Orders,  whixii 
normally  shall  oot  exceed  60  days  from 
receipt  of  the  order; 

(6)  Specify  exhibit  tdeotifiers 
applicable  to  the  contract  bne/subliiie 
items  (see  204.7U)5). 

(7)  Specify  the  activity  designated  to 
issue  {¥ovisioned  Items  Orders,  i^. 
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Contracting  Officer.  Provisioning 
Activity  or  AGO.  (When  it  is  anticipated 
that  more  than  one  department  will 
place  Provisioned  Items  Orders  against 
the  contract  the  requirements  for 
provisioned  items  of  each  department 
shall  be  stated  as  separate  contract  line 
items.); 

(8)  Include  procedures  for  processing 
changes  in  quantities  of  items  ordered, 
including  cancellations. 

(t))  Issuance  of  provisioned  items 
orders.  Provisioned  Items  Orders  shall 
be  issued  on  Standard  Form  30, 
Amendment  of  Solicitation/Modification 
of  Contract,  and  numbered  in 
accordance  with  204.7004-3. 

(1)  The  Term  Provisioned  items  Order, 
in  capital  letteis  and  imderscored,  shall 
be  entered  in  Block  14. 

(2)  The  appropriate  exhibit 
identifier(s)  for  all  attached  exhibits 
shall  be  entered  in  Block  14. 

(3)  The  order  shall  obligate  funds  to 
cover  the  estimated  price  of  the  items 
being  ordered.  Individual  estimated 
prioes  will  be  shown  for  each  exhibit 
line  item  on  the  copy(ies)  of  the 
Provisioned  Items  Order  to  be  provided 
to  the  accounting  and  payment  oflice(s]. 

(4)  The  Provisioned  itesas  Order,  or 
other  form  of  contract  modification, 
shall  be  used  to  effect  decreases  in 
quantities  of  items  ordered,  including 
cancellation. 

(5]  Upon  receipt  of  advice  from  the 
contractor,  as  provided  in  (a)(4)  above, 
the  contracting  ofGcer  will  normally 
within  30  days  issue  an  order  covering 
the  interim  released  items  or  notify  the 
contractor  to  cancel  the  items. 

(6)  Orders  shall  be  given  the  same 
distribution  as  the  basic  contract  (see 
FAR  4.2)  except  that  the  distribution  of 
voluminous  spares/repair  parts  exhibits 
may  be  curtailed  to  the  extent 
determined  by  the  Contractirig  Officer 
and  provided  that  the  required  copies, 
complete  with  exhibits,  are  forwarded  to 
the  Contract  Administration  Office  and 
the  payment  office. 

217.7403    ConUact  administration 
rsquirements. 

(a)  Provisioning  conferences.  The 
Contracting  Officer  or  Provisioning 
Activity  shall  give  the  Contract 
Administration  Office  (CAO)  timely 
notice  of  conferences  on  provisioning 
matters.  The  CAO  shall:  (1)  Insure  that 
the  contractor  imderstands  the  basic 
provisioning  requirements  of  the 
contract  and  that  all  applicable 
pubticahons  are  available  to  the 
contractor  (2)  coordinate,  as  necessary, 
with  the  contractor  and  the  Ckmtracting 
Officer  or  Provisioning  Activity  to 
determine  the  tjrpes  of  and  schedules  for 
provisioning  conferences  required.  e.g.. 


guidance  meetings,  long  lead  time  items 
conferences,  source  coding  meetings, 
etc.;  and  (3)  assist  if  required,  in  the 
development  of  conference  agenda. 
When  requested  by  the  ContiBcting 
Officer  or  Provisioning  Activity  or  when 
otherwise  considered  necessary  for 
effective  contract  administration,  the 
CAO  shall  be  represented  at 
provisioniog  conferences. 

(b)  Monitoring  by  the  contract 
administrotJon  office.  The  CAO  shall 
monitor  each  contract  which  contains 
requirements  for  provisioning  technical 
documentation  and  provisioned  items, 
as  follows: 

(1)  Prepare  and  maintain  a  check  list 
of  events  in  the  provisioning  process, 
inchidiog  schedules  for  use  in 
monitoring  such  events; 

(2)  Review  contractor  progress  in  the 
preparation  of  provisioning  technical 
documentation  and,  on  request  of  the 
Contracting  Officer  or  Provisioning 
Activity,  inspect  such  documentation  for 
format  and  content 

(3)  Insure  that  the  contractor  invokes 
the  prime  contract  provisioning 
technical  documentation  requirements 
in  subcontracts  and  purchase  orders 
when  the  subcontractor  is  charged  with 
preparation  of  any  documentation; 

(4)  Advise  the  Contracting  Officer  or 
Provisioning  Activity,  in  accordance 
with  FAR  42.11  of  provisioning  technical 
documentation  delivery  delays  or  other 
related  problems. 

(5)  Ensure  contractor  compliance  with 
contract  requirements  relative  to  the 
assignment  of  National  Stock  Numbers. 

(6)  Ensure  that  the  contractor  adheres 
to  the  criteria  established  by  the 
contract  for  the  release  of  long  lead  time 
items. 

(c)  Negotiating  and  executing 
supplemental  agreements.  The  AGO 
shall  accomplish  negotiation  of  prices 
and  execution  of  supplemental 
agreements  within  180  days  after  receipt 
of  the  Provisioned  Items  Order  provided 
that,  when  time  in  excess  of  60  days  is 
allowed  for  sabmission  of  price 
quotations  (see  Z17.7402(a)(5]),  the  180 
day  period  shall  be  adjusted 
accordingly.  The  ACO  also  shall 
maintain  records  to  reflect  the  status  of 
Provisioned  Items  Orders  as  to 
adequacy  of  obligated  funds,  due  dates 
for  price  quotations,  and  actions  taken 
to  obtain  additional  funds  or  deobligate 
excess  funds. 

(1)  In  the  process  of  negotiating  prices, 
the  ACO  shall: 

(i)  Determine  the  acceptability  of 
pricing  methods  proposed  by  the 
contractor 

(ii)  Verify  that  items  and  quantities 
contained  in  proposals  are  identical  to 
those  ordered,  clarifying,  as  appropriate. 


any  variances  with  the  Contracting 
Officer  or  Provisioning  Activity;  and 

(iii)  Avail  himself  of  data  from  similar 
contracts  with  the  contractor,  making 
use  of  audit  records  and  information 
available  from  the  Contracting  Officer 
or  Provisioning  Activity.  Price 
negotiation  pc^icies  end  techniques  set 
forth  in  FAR  15.«  shall  be  followed, 
including  the  record  of  price 
negotiations  required  by  FAR  15.808. 

(2)  When  delivery  dates  are  not 
proposed  by  the  Contracting  Officer  or 
Provisioning  Activity  or,  when  proposed 
delivery  dates  cannot  be  met  by  the 
contractor,  the  ACO  shall  coordinate  the 
negotiated  schedule  with  the 
Contracting  Officer  or  Provisioning 
Activity  prior  to  the  execution  of  the 
supplemental  agreement. 

(3)  Supplemental  Agreements  shall  be 
used  to  increase  quantities  of  priced 
items  and  to  dcfinitize  Provisioned  Items 
Orders.  Supplemental  Agreements 
which  definitize  Provisioned  Items 
Orders  may  incorporate  multiple  orders 
or  portions  of  orders  when  such  action 

is  not  inconsistent  with  the  provisions  of 
the  applicable  contract. 

PART  219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

Authority:  5  U.S.C  301. 10  U.S.C.  2202.  DoD 
Directive  500035.  OoD  FAR  Supplement 
201.301. 

Subpart  219.1— Size  Standards 

219.102-70    Size  standards  for 
transportation  industries. 

(c)  No  concern  offering  to  provide 
local  and/or  long  distance  trucking, 
warehousing  and/or  packing  and 
crating,  and/or  freight  forwarding  will 
be  denied  small  business  status  for  the 
purpose  of  Ga»'emment  acquisition 
solely  because  of  its  contractual 
relationship  with  a  large  interstate  van 
line  if  the  concern's  annual  receipts 
have  not  exceeded  S7  million  during  its 
most  recently  compieled  fiscal  year. 

Subpart  219J— PolidM 

219.201     General  policy. 

(b)(1)  The  Director  of  Small  and 
Disadvantaged  Business  Utilization  is 
responsible  for  the  development  of 
overall  DoD  small  business  and 
disadvantaged  business  goals  and  for 
consultii^  with  SBA  regarding  the 
establishment  of  such  goals. 

(2)  Departmental  Directors  of  Small 
and  Disadvantaged  Business  Utilization 
are  responsible  for  the  development  of 
smaB  business  and  disadvantaged 
business  utHizatian  goab  for 
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subordinate  elements  within  their 
department.  These  goals  will  be  further 
assigned  by  these  subordinate  elements 
as  appropriate,  such  as  engineer  district 
offices  or  individual  contracting 
divisions  within  a  central  contracting 
activity  or  major  commodity  command. 

(3)  Heads  of  contracting  activities  are 
responsible  for  the  attainment  of 
assigned  small  business  and 
disadvantaged  business  utilization 
goals. 

(4)  Within  60  days  after  the  conclusion 
of  each  fiscal  year,  the  Secretaries  of  the 
Military  Departments  and  the  Directors 
of  Defense  agencies  shall  report  to  the 
Secretary  of  Defense  on  the  extent  of 
participation  by  small  business  concerns 
and  disadvantaged  business  concerns  in 
contracts  awarded  by  their  Department. 
Such  report  shall  contain  appropriate 
justiHcations  for  failure  to  meet  goals 
established  by  the  Office  of  the 
Secretary  of  Defense,  as  well  as  actions 
planned  to  increase  the  rate  of 
participation  by  such  firms  in  future 
contract  awards.  The  Office  of  the 
Secretary  of  Defense  will  submit 
information  to  SBA  concerning  any 
failure  to  meet  established  goals  and 
actions  to  be  taken  to  improve  future 
performance. 

(d)(1)  Small  and  disadvantaged 
business  utilization  specialists  shall  be 
appointed  by  name,  in  writing,  for 
contracting  activities,  contract 
administration  ofHces.  and  other  such 
offices,  as  the  Departments  consider 
appropriate.  They  shall  be  responsible 
directly  to  the  appointing  authority  and 
shall  not  be  subject  to  the  direction  of 
contracting,  contract  administration,  or 
technical  personnel.  The  appointing 
authority,  without  power  of 
redelegation.  is  as  follows: 

(i)  Army — Commanders  of  major 
commands.  Commanders  of  major 
subordinate  commands,  and  installation, 
post,  camp,  station  or  activity 
commanders.  For  each  major  command, 
one  specialist  will  be  appointed  as  the 
Associate  Director  for  Small  and 
Disadvantaged  Business  Utilization, 
reporting  directly  to  the  Commander  or 
the  second-in-command.  The  Associate 
Director  will  have  primary  responsibility 
for  the  effective  implementation  of  the 
Army's  small  business,  disadvantaged 
business  utilization,  labor  surplus  area 
and  other  socio-economic  business 
programs  within  the  Command.  The 
Associate  Director  for  Small  and 
Disadvantaged  Business  Utilization 
Policy  at  Major  Command  Headquarters 
other  than  at  the  Army  Materiel 
Command  (AMC).  Office.  Chief  of 
Engineers  (OCE),  Forces  Command 
(FORSCOM).  Training  and  Doctrine 


Command  (TRADOC).  may  be  assigned 
on  a  part-time  basis. 

(ii)  Navy — Head  of  a  contracting 
activity  or  the  official  in  charge  of  an 
activity  having  purchase  authority  of 
$10,000  or  more,  or  in  charge  of  a 
contract  administration  activity; 

(iii)  Air  Force — Commander  of  each 
central  contracting  activity;  the  Wing/ 
Base  Commander  of  each  local 
contracting  office  and  the  Chief  of  each 
contract  administration  activity.  In 
addition,  an  Executive  for  Small  and 
Disadvantaged  Business  Utilization 
shatl  be  appointed  by  the  Commander  of 
each  Major  Air  Command  in  the  United 
States,  not  mandatorily  reporting 
directly  to  the  Commander  but  having 
ready  access  to  such  person,  who  will 
have  primary  responsibility  for  the 
effective  implementation  of  the  Air 
Force  small  business,  small 
disadvantaged  business  utilization  and 
labor  surplus  area  program(s)  within  the 
Command; 

(iv)  Defense  Logistics  Agency — 
Commanders  of  Defense  Supply 
Centers,  Commanders,  Defense  Contract 
Administration  Services  Regions  and 
Commanders  of  other  DLA  contracting 
activities; 

(v)  National  Security  Agency — the 
Director 

(vi)  Defense  Communications 
Agency — the  Director 

(vii)  Defense  Nuclear  Agency — the 
Director; 

(viii)  Defense  Mapping  Agency — 
Director,  directors  of  subordinate 
components. 

A  copy  of  each  appointment  and 
termination  of  appointment  of  all  such 
specialists  shall  t>e  forwarded  to  the 
appropriate  Department  or  Agency 
Office  of  Small  and  Disadvantaged 
Business  Utilization  (219.201(71)).  In 
addition  to  performing  that  portion  of 
the  specific  program  outlined  in  (2) 
below  that  is  normally  performed  in  the 
activity  to  which  the  specialist  is 
assigned,  the  small  and  disadvantaged 
business  utilization  specialist  shall 
advise  the  head  of  the  activity  and  shall 
perform  such  additional  functions  as  are 
prescribed  for  the  specialist  in 
furtherance  of  the  overall  small 
business,  small  disadvantaged  business 
utilization  and  labor  surplus  area 
programs.  A  small  and  disadvantaged 
business  utilization  specialist  shall  be 
appointed  on  a  full-time  basis  in  all 
activities  having  sufficient  business  or 
program  responsibility  to  justify  such 
action.  When  the  volume  of  contracting 
does  not  warrant  assignment  of  a  full 
time  small  and  disadvantaged  business 
utilization  specialist,  an  individual  shall 
be  appointed  as  the  specialist  on  a  part- 


time  basis.  The  responsibilities  of  this 
assignment  shall  take  precedence  over 
collateral  responsibilities. 

(2)  A  small  and  disadvantaged 
business  utilization  specialist  (SADBU), 
appointed  pursuant  to  the  above,  shall 
perform  the  following  duties,  as 
determined  to  be  appropriate  to  the 
activity  by  the  appointing  officer  or  by 
the  Departmental  or  Agency  Director  or 
Staff  Director  of  Small  and 
Disadvantaged  Business  Utilization.  The 
SADBU  shall: 

(i)  Maintain  a  program  designed  to 
locate  capable  small  business,  small 
disadvantaged  business  and  labor 
surplus  area  business  sources  for 
current  and  future  acquisitions,  through 
SBA  or  other  methods; 

(ii)  Coordinate  inquiries  and  requests 
for  advice  from  small  business,  small 
disadvantaged  business  and  labor 
surplus  area  business  concerns  on 
acquisition  matters; 

(iii)  Review  acquisitions  to  insure 
maximum  opportunity  for  participation 
by  small  and  disadvantaged  business, 
women-owned,  and  LSA.  and  to  make 
recommendations  for  set-aside  and  8(a) 
awards  (see  19.501(c)); 

(iv)  When  small  business  concerns 
cannot  be  given  an  opportunity  to 
compete  because  adequate 
specifications  or  drawings  are  not 
available,  unless  there  are  suHicient  and 
valid  reasons  to  the  contrary,  initiate 
action,  in  writing,  with  appropriate 
technical  and  contracting  personnel  to 
insure  that  necessary  specifications  or 
drawings  of  the  current  or  future 
acquisitions,  as  appropriate,  are 
\    a^'ailable: 

^^    (v)  Review  acquisition  programs  for 
possible  breakout  of  items  suitable  for 
acquisition  from  small  business 
concerns; 

(vi)  Ensure  that  financial  assistance 
available  under  existing  regulations  is 
offered  and  that  requests  by  small 
business  concerns  for  proper  assistance 
are  not  treated  as  a  handicap  in  the 
award  of  contracts; 

(vii)  Participate  in  determinations 
concerning  responsibility  of  a 
prospective  contractor  whenever  small 
business  concerns  are  involved: 

(viii)  Participate  in  the  evaluation  of  a 
prime  contractor's  small  business,  labor 
surplus,  and  small  disadvantaged 
business  subcontracting  plans: 

(ix)  Review  and  make  appropriate 
recommendations  to  the  contracting 
officer  on  any  proposal  to  furnish 
Government-owned  facilities  to  a 
contractor  if  such  action  may  hurt  the 
small  business  program: 
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(x)  Asture  that  participation  of  small 
business  concerns  is  accurately 
reported; 

(xi)  Bring  to  the  attention  of  the 
Department  Director  or  Staff  Director  for 
Small  and  Disadvantaged  Business 
Utilization  possible  oontracting 
opportunities  in  labor  surplus  area; 

(xii)  Make  available  to  SBA  copies  of 
solicitations  when  so  requested; 

(xiii)  When  a  bid  from  a  small 
business,  small  disadvantaged  business 
or  labor  surplus  area  firm  has  been 
rejected  for  nonresponsiveness  or 
nonresponsibiiity,  u|>on  request,  aid, 
counsel  and  assist  that  firm  in 
understanding  requirements  for 
responsiveness  and  responsiinlity  so 
that  the  firm  may  be  able  to  qualify  for 
future  awards: 

(xiv)  Participate  in  government- 
industry  conferences  to  assist  small 
business,  small  disadvantaged  knisiness 
and  labor  surplus  area  conceras. 
including  Business  Opportunity/Federal 
Procurement  Conferences,  Minority 
Business  Enterprises  Procurement 
Seminars,  and  Minority  Business 
Opportunity  Committee  meetings; 

(xv)  Advise  potential  suppliers  how 
(hey  may  obtain  informatTOii  about 
formal  advertisrng  and  negotiated 
acquisitions  and  that  they  may 
subscribe  to  the  Commerce  Business 
Daily  as  a  source  of  information  or 
proposed  acquisitions; 

(xvi]  Brief  the  specialist's  Commander 
at  least  once  quarterly  concerning  the 
status  of  the  installation's  small 
business,  small  disadvantaged  business 
utilization  and  labor  surplus  area 
programs  in  relation  to  goals  and 
objectives  established  by  higher 
headquarters; 

(xvii)  Participate  in  the  development, 
implementation  and  review  of 
automated  contracting  systems  to  asnre 
that  the  interests  of  smaU  business, 
small  disadvantaged  business  and  labor 
surplus  area  firms  are  fully  considered 
with  particular  reference  to  FAR  19.20^ 
4(c).  FAR  19.501(c).  and  FAR  19.502; 

(xviii)  Assist  program  managers  as 
early  as  possible  in  the  development 
cycle  of  major  system  acqutsitions  and 
system  programs  as  pertains  to  the 
small  business  programs; 

(xix)  Assist  contracting  officers  in 
establishing  criteria  for  and  determining 
acceptability  of  small  business  and 
smaU  disadvantaged  business  concerns 
subcontracting  plans  submitted  by  prime 
contractors; 

(xx)  Assure  that  the  installation's 
small  business,  small  disadvantaged 
business  and  labor  surplus  area 
business  programs  are  frequently 
publicized  in  the  appropriate  media: 


(xxi)  Assure  that  the  organization 
maintains  a  list  of  products  and  services 
which  have  been  placed  on  repetitive 
small  business  setaside; 

(xxii)  Provide  small  business,  smaH 
disadvantaged  business  and  labor 
surplus  area  firms  information  regarding 
assistance  available  from  Federal 
agencies  such  as  the  SmaU  Business 
Administration,  Office  of  Minority 
Business  Enterprise,  Bureau  of  Indian 
Affairs,  Office  of  Economic 
Development,  National  Science 
Foundation,  Department  of  Labor  and 
others  including  state,  trade,  and  other 
associations; 

(xxiii)  Be  responsible  for  establishing 
an  education  and  training  program  for 
personnel  whose  duties  and  functions 
affect  the  activity's  small  business, 
small  disadvantaged  business  and  firms 
located  in  labor  surplus  areas: 

(xxiv)  Recommend  to  the  specialist's 
Commander  the  activity  small  business 
and  disadvantaged  business  utilization 
overall  goals  and  goals  to  be  placed  on 
subordinate  contracting  offices; 

(xxv)  Participate  in  interagency 
programs  relaNng  to  small  business. 
small  disadvant^ed  business  and  labor 
surplus  area  matters  as  authorized  by 
the  Director  of  SADBU;  and 

(xxvi)  Advise  and  assist  contracting 
officers  in  discharging  their 
responsibilities  by: 

(A)  Monitoring  and  reviewing 
contractor  performance  to  determine 
compliance  with  small  and 
disadvantaged  small  business 
subcontracting  plans: 

{8}  Developing  and  maintaining 
records  and  reports  that  reflect  such 
compliance  or  noncompliance. 

{S-70)  Office  of  the  Secretary  of 
Defense  Directors. 

(1)  Director  of  SmadJ  and 
Disadvantaged  Business  Utilization. 
The  Director  of  Small  and 
Disadvantaged  Business  Utilization 
reports  directly  to  the  Deputy  Secretary 
of  Defense  and  is  responsible  for  the 
overall  management  and  direction  of  the 
DoD  small  business,  disadvantaged 
business  utilization,  and  labor  surplus 
area  programs  and  for  advising  the 
Secretary  of  Defense  and  the  Deputy 
Secretary  of  Defense  in  matters  relating 
to  these  programs.  To  that  end.  the 
Director  will  provide  guidance  to  the 
Departments  and  periodically  review 
the  direction  and  implementation  <^ 
their  activities  in  pronuHing  contract 
awards  to  small  business,  small 
disadvantaged  business,  and  labor 
surplus  area  concerns. 

(2)  Director  of  SmaU  Business  and 
Economic  Utilization  Policy.  The 
Director  ci  SmaU  Business  and  . 
Economic  Utilization  Policy  is 


responsible  for  the  establishment, 
implnnentation.  and  execution  of  DoD 
small  business  and  labor  surplus  area 
programs.  Negotiations  with  the  SBA. 
the  Office  of  Federal  Procurement 
Policy,  the  Office  of  Management  and 
Budget  and  other  agencies  or 
departments  outside  the  Department  of 
E)efense.  concerning  small  business  and 
labor  surplus  area  policy,  programs,  and 
DoD  goals  shall  be  conducted  by  the 
Director  of  Small  Business  and 
Economic  Utilization  Policy  or,  with 
authorization,  by  representatives  of  the 
Departments.  The  Director  of  Small 
Business  and  Economic  Utilization 
Policy,  on  behalf  of  the  Director  of  Small 
and  Disadvantaged  Business  UtUization, 
wiU  provide  guidance  to  the 
Departments'  Directors  of  Small  and 
Disadvantaged  Business  Utilization 
regarding  small  business  and  labor 
surplus  area  matters. 

(3)  Director  of  Disadvantaged 
Business  Utilization  Policy.  The 
Director  of  Disadvantaged  Business 
Utilization  Policy  is  responsible  for  the 
establishment  implementation,  and 
execution  of  the  EJoD  sodaUy  and 
economically  disadvantaged  business 
utUization  program.  Negotiations  with 
the  SmaU  Business  Administration,  the 
Office  of  Federal  Procurement  Policy, 
the  Office  of  Maoa^ment  and  Budget, 
and  other  agencies  or  departments 
outside  the  Department  of  Defense, 
concerning  disadvantaged  business 
utilization  policy,  programs,  and  DoD 
goals  shaU  be  conducted  by  the  Director 
for  Disadvantaged  Business  Utilization 
Policy  or.  with  authorization,  by 
representatives  of  the  Departments.  The 
Director  of  Disadvantaged  Business 
Utilization  Policy,  on  behalf  of  the 
Director  of  SmaU  and  Disadvantaged 
Business  UtUization,  will  provide 
guidance  to  the  Departments'  Directors 
of  SmaU  and  Disadvantaged  Business 
Utilization  regarding  disadvantaged 
business  utilization  matters. 

(S-71)  Departmental  Directors  of 
SmaU  and  Disadvantaged  Business 
Utilization. 

(1)  Each  department  or  agency  shall 
maintain  an  Office  of  Small  and 
Disadvantaged  Business  Utilization  as 
follows: 

Army — Director,  OfTice  of  Small  and 
Disadvantaged  Business  Utilization,  Office  of 
the  Secretary  of  the  Army.  Pentagon. 
Washington.  DC  20310: 

Navy — Director,  OfRce  of  Small  and 
Disadvantaged  Business  Utilization.  Office  of 
the  Secretary  of  the  Navy,  Washington.  DC 
20360; 

Air  Force — Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization.  DCS/ 
RD&A,  Pentagon,  Washington.  DC  20330; 
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DefenM  Logistics  Agiincy — Staff  Director. 
Office  of  Small  and  Disadvyntaged  Business 
Utilization.  Code  DLA-U.  Cameron  Station. 
Alexandria.  VA  22314; 

National  Security  Agency — Director.  Office 
of  Small  and  Disadvantaged  Business 
Utilization.  Fort  Meade.  MD  20755; 

Defense  Communications  Agency — 
Director.  Office  of  Small  and  Disadvantaged 
Business  Utilization.  Code  260.  Washington. 
DC  20035; 

Defense  Nuclear  Agency — Director.  Office 
of  Small  and  Disadvantaged  Business 
Utilization.  (Code  OAFR),  Washington.  IK: 
20305; 

Defense  Mapping  Agency— Director.  Office 
of  Small  and  Disadvantaged  Business 
Utilization.  Headquarters.  Washington.  DC 
20305. 

(2)  Each  Departmental  Office  of  Small 
and  Disadvantaged  Business  Utilization 
shall  be  managed  by  a  Director  who 
shall  be  appointed  by  the  Secretary  of 
the  department  and  shall  be  responsible 
to  and  report  directly  to  the  Secretai^  or 
Under  Secretary  of  the  Department. 
Directors  of  Defense  agencies  shall 
appoint  a  Staff  Director  for  Small  and 
Disadvantaged  Business  Utilization  who 
shall  be  responsible  to  and  report 
directly  to  the  Director  or  the  Deputy 
Director. 

(3)  The  primary  responsibility  of  the 
Director  or  Staff  Director  of  each  Office 
of  Small  and  Disadvantaged  Business 
Utilization  shall  be  in  matters 
concerning  small  business,  small 
disadvantaged  business  utilization,  and 
labor  surplus  areas.  The  Director  or 
Staff  Director  advises  the  Secretary  on 
small  business,  small  disadvantaged 
business  utilization  and  labor  surplus 
area  matters,  implements  such  DoD 
programs  within  the  Department  or 
Agency  and  represents  the  Department 
or  Agency  in  negotiations  with  other 
Departments  or  Governmental  agencies 
on  small  business,  small  disadvantaged 
business  utilization  and  labor  surplus 
area  matters.  The  Director  or  Staff 
Director  will  exercise  supervisory 
authority  over  Department  or  Agency 
Small  and  Disadvantaged  Business 
Utilization  Specialists  regarding  small 
business,  disadvantaged  business 
utilization  and  labor  surplus  area 
matters.  Appointment  of  Small  and 
Disadvantaged  Business  Utilization 
Specialists  shall  be  made  after 
consultation  with  the  Director  or  Staff 
Director  of  the  Office  of  Small  and 
Disadvantaged  Business  Utilization  of 
the  Department  or  Agency  involved.  In 
addition,  such  Director  shall  be  afforded 
an  opportunity  to  comment  upon,  and 
contribute  to  the  performance 
evaluations  of  the  Specialists  for  the 
contracting  activities  and  contract 
administration  offices  or  major 
organizational  elements  of  the 


Department  involved,  including  pay 
pursuant  to  the  Civil  Service  Reform  Act 
of  1978. 

[S-72)  Sma/l  Business  Technical 
Advisor. 

(1)  The  Military  Departments  shall 
assign  small  business  technical  advisors 
to  assist  each  resident  SBA  Procurement 
Center  Representative  in  the 
performance  of  the  duties  of  the 
representative. 

(2)  A  Small  Business  Technical 
Advisor  (SBTA)  shall  be  a  fulltime 
employee  of  the  contracting  activity  and 
shall  be  well  qualified,  technically 
trained,  and  familiar  with  the  supplies 
or  services  acquired  at  the  activity. 

(3)  The  principal  duty  of  this  advisor 
shall  be  to  assist  the  SBA  Procurement 
Center  Representative  in  that  person's 
duties  and  functions  relating  to  sections 
8  and  15  of  the  Small  Business  Act. 
Providing  such  assistance  shall  take 
precedence  over  any  other  collateral 
duties  that  may  be  the  responsibility  of 
the  SBTA. 

219.202-1    Encouraging  small  iMJSiness 
participation  in  acquisHiona. 

The  Departments  to  the  extent 
consistent  with  the  best  interests  of  the 
Government  and  in  order  to  broaden  the 
industrial  base  shall: 

(a)  Attempt  to  locate  additional 
qualified  small  business  suppliers  by  all 
appropriate  methods  including  use  of 
the  assistance  of  SBA.  particularly 
where  only  a  limited  number  of  small 
business  concerns  are  on  bidders' 
mailing  lists; 

(b)  Give  wide  publicity  to  contracting 
methods  and  practices; 

(c)  Publicize  proposed  acquisitions  by 
use  of  advance  notices  or  other 
appropriate  methods  (see  FAR  5.2); 

(d)  Include  all  established  and 
qualified  potential  small  business 
suppliers  on  mailing  lists: 

(e)  Send  solicitations  to  all  firms  on 
the  appropriate  list,  except  that  where 
less  than  a  complete  list  is  to  be  used 
pursuant  to  FAR  14.205-4,  at  least  a  pro 
rata  number  of  small  business  concerns 
shall  be  solicited: 

(f)  Divide  proposed  acquisition  of 
supplies  and  services,  except 
construction,  ii^o  quantities  not  less 
than  economic'production  runs,  so  as  to 
permit  bidding  on  quantities  less  than 
the  total  requirements;  allow  the 
maximum  time  practicable  for 
preparation  and  submission  of  bids, 
proposals,  or  quotations:  where  feasible, 
establish  delivery  schedules  which  will 
encourage  small  business  participation; 

(g)  Examine  each  major  acquisition  to 
determine  the  extent  to  which  small 
business  subcontracting  should  be 
encouraged  or  required: 


(h)  Use  small  business  concerns  to  the 
maximum  extent  feasible  as  planned 
producers  In  the  Industrial  Readiness 
Planning  Program;  and 

(i)  Maintain  liaison  with  Federal. 
State  (including  Governor's 
Commissions),  and  local  agencies  and 
other  organizations  for  the  purpose  of 
providing  information  and  assistance  to 
small  business  concerns. 

219.202-5    Data  coltoction  and  reporting 
requtrenwnts. 

Records  of  the  total  value  of  contracts 
and  subcontracts  placed  with  small 
business  concerns  during  each  fiscal 
year  shall  be  maintained  by  the  use  of 
DD  Form  350  (Individual  Procurement 
Action  Report).  DD  Form  1057  (Monthly 
Procurement  Summary  by  Purchasing 
Office).  Standard  Form  294 
(Subcontracting  Report  for  Individual 
Contracts),  and  Standard  Form  295 
(Summary  Subcontract  Report),  as 
appropriate. 

Subpart  219.4— Cooperation  With  the 
Small  Business  Administration 

219.401  General. 

(b)  The  contracting  activity  Small  and 
Disadvantaged  Business  Utilization 
Specialist  shall  be  the  activity  focal 
point  for  interface  with  the  SBA. 

219.402  Small  Busineu  Administration 
procurentent  center  representatives. 

(b)  The  SBA  procurement  center 
representative's  request  for  access  to 
contract  information  will  be  processed 
through  the  activity's  Small  and 
Disadvantaged  Business  Utilization 
Office. 

Subpart  219.5— Set-Asides  for  Small 
Business 

219.501    General. 

(c)  The  Small  and  Disadvantaged 
Business  Utilization  Specialist  is 
responsible  for  reviewing  those 
acquisitions  not  set-aside  or  not 
acquired  through  small  business-small 
purchase  set-aside.  The  SADBU  shall, 
prior  to  the  issuance  of  solicitation  or 
contract  modifications  (except  those 
which  exercise  an  option),  (1)  for 
additional  supplies  or  services  in  excess 
of  $5,000  which  have  not  been  set-aside 
under  FAR  19.502.  or  (2)  for  a  dissolved 
small  business-small  purchase  set-aside 
in  excess  of  $5,000  (213.105),  review  the 
acquisition  and  the  contracting  officer's 
justification  for  not  making  a  set-aside 
or  for  dissolving  a  small  business-small 
purchase  set-aside.  The  SADBU  shall 
make  recommendation  to  the 
contracting  officer  for  set-aside,  as 
appropriate,  on  an  individual 
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acquisition,  or  class  of  acquisition,  or 
portion  thereof  In  automated 
contracting  systems,  such  reviews  will 
be  accomplished  prior  to  entering  the 
item  into  the  automated  system  after 
which  no  further  review  of  the 
individualacquisition  will  be  necessary,' 
if  the  automated  system  is  so 
programmed  that  any  changes  in  the 
acquisition  of  the  item  satisfy  the 
provisions  of  FAR  19.502-2. 
Disagreements  between  the  specialist 
and  the  contracting  officer  on  proposed 
set-aside  actions  for  small  business 
shall  be  resolved  under  FAR  19.505. 
Disagreements  on  small  business-small 
purchase  set-asides  shall  be  resolved 
under  FAR  13.105-l(d)(2)  by  the 
contracting  officer. 

(d)  All  cases  involving  the 
noninitiation  of  a  set-aside,  whether 
resulting  from  a  joint  decision  of  the 
small  business  specialist  and  the 
contracting  officer  or  a  determination  by 
the  contracting  officer  alone,  require 
referral  to  the  SBA  representative  (if  one 
is  assigned  and  available)  for  that 
person's  review.  The  SBA  representative 
will  either  concur  with  the  decision  of 
the  contracting  officer  or  appeal  the 
case  in  accordance  with  the  provisions 
of  FAR  19-505.  ^  . 

(g)  This  procedure  is  applicable  to 
DoD.  - 

(S-70)  Architectural  and  engineering 
services  and  construction  design 
contracts  in  the  amount  of  $85,000  and 
over  for  military  construction  projects 
shall  not  be  set-aside  lor  small  business. 
Indefinite  delivery  and  indefinite 
quantity  contracts  for  architectural  and 
engineering  services  that  are  set-aside 
for  small  business  shall  not  exceed,  for 
the  total  of  orders  placed  under  the 
contract.  $85,000. 

(S-71)  Every  proposed  acquisition  for 
construction,  including  maintenance  and 
repairs,  in  excess  of  $5,000  and  under  $2 
million  (except  dredging  under  $1 
million)  shall  be  considered 
individually,  as  though  the  Small 
Disadvantaged  Business  Utilization 
Specialist  had  initiated  a  set-aside 
request,  and  the  procedures  of  DoD  FAR 
Supplement  219.505  shall  apply. 

(&-72)  Every  proposed  acquisition  of 
$2  million  or  more  for  construction  or  $1 
million  or  more  for  dredging,  shall  be 
considered  on  an  individual  acquisition 
basis  under  FAR  Subpart  19.502-2. 

(S-73)  Every  proposed  acquisition  for 
A-E  services  and  construction  design 
under  $85,000  for  military  construction 
projects  shall  be  considered 
individually,  as  though  the  Small  and 
Disadvantaged  Business  Utilization 
Specialist  had  initiated  a  set-aside 
request,  and  the  procedure  of  PoD  FAR 
Supplement  219.505  shall  apply. 


219.502    Setting  aside  acquisitions. 

219.502-1    Requirements  for  setting  aside 
acquisitions. 

Department  of  Defense  activities 
follow  the  order  of  precedence  in 
219.504.  Acquisition  of  supplies  which 
were  developed  and  fmanced  in  whole 
or  in  part  by  Canadian  sources  under 
the  U.S.-Canadian  Defense  Development 
Sharing  Program  shall  not  be  set-aside 
for  small  business.  Supplies  covered  by 
the  Program  shall  be  identified  by  the 
cognizant  Department. 

219.502-2    Total  set-asid«s. 

Where  multiyear  contracting 
procedures  are  appropriate,  total  set- 
asides  may  be  made  in  connection 
therewith.         ""    ..-.        '.    - 

219.502-70    Combined  smalt  busirtess- 
lal>or  surplus  area  set-asides. 

(a)  In  the  acquisition  of  certain  items, 
the  objectives  of  both  the  Small 
Business  Act  and  Defense  Manpower 
Policy  (DMP)  No.  4  may  be  attained  in  a 
single  acquisition.  Under  this  procedure, 
the  total  required  quantity  of  an  item 
would  be  set  aside  for  exclusive 
participation  by  small  business  firms 
and  a  portion  of  that  total  quantity 
would  be  further  set-aside  for  award  to 
small  business  concerns  which  are  also 
LSA  firmi. 

(b)  1='or  acquisitions  exceeding  $25,000 
the  use  of  this  combined  small  business^ 
LSA  set-aside  procedure  shall  be 
considered.  This  procedure  shall  be 
used  in  preference  to  all  others  when  the 
proposed  acquisition  meets  the  criteria 
for. 

(1)  Total  small  business  set-aside 
(FAR  19.502-2).  and 

(2)  A  partial  LSA  set-aside  (220.7003). 

(c)  Contracts  utilizing  this  procedure 
may  be  entered  into  by  sealed  bidding 
or  negotiation  (see  FAR  6.102.  FAR  Parts 
14  and  15.)  This  set-aside  procedure  may 
be  used  in  multi-year  contracting  (FAR 
Subpart  17.1).  Solicitations  shall  provide 
that  offers  may  be  submitted  by  small 
business  firms  only  and  that  a  part  of 
the  total  requirement  is  further  set-aside 
for  LSA  firms  which  are  also  small 
business  concerns.  Offers  received  from 
firms  which  do  not  qualify  as  small 
business  concerns  shall  be  considered 
nonresponsive  and  shall  be  rejected. 

(d)  (1)  In  combined  small  business- 
LSA  set-asides  each  solicitation  shall 
contain  the  clause  at  252.219-7001, 
Notice  of  Combined  Small  Business- 
Labor  Surplus  Area  Set-Aside  (except 
see  (2)  below). 

(2)  When  experience  indicates  that 
token  bidding,  block  bidding,  tie-in 
bidding,  or  similar  devices  may  occur, 
the  alternate  clause  at  252.219-7002, 


Notice  of  Combined  Small  Business- 
Labor  Surplus  Area  Set-Aside, 
Alternate,  may  be  used. 

(c)  (1)  After  the  award  price  for  the 
non  LSA  set-aside  portion  has  been 
determined,  negotiations  may  be 
conducted  for  the  LSA  set-aside  portion. 
Acquisition  of  the  LSA  set-aside  portion 
shall  in  all  instances  be  effectisd  by 
negotiation.  Negotiations  shall  be 
conducted  only  with  those  offerors  who 
have  submitted  responsive  offers  on  the 
non  LSA  set-aside  portion.  Negotiations 
shall  be  conducted  in  the  order  of 
priority  as  indicated  in  the  foregoing 
clause;  provided  that,  when  equal  low 
offers  are  received  on  the  non  LSA  set- 
aside  portion  from  concerns  which  are 
equally  eligible  for  the  LSA  set-aside 
portion,  the  concern  which  is  awarded 
the  non  LSA  set-aside  portion  (under  the 
equal  low  bid  procedure  of  214.407-6) 
shall  have  first  priority  with  respect  to 
negotiations  for  the  LSA  set-aside 
portion.  The  LSA  set-aside  portion  shall 
be  awarded  as  provided  in  the  clause. 
An  offeror  entitled  to  receive  the  award 
for  quantities  of  an  item  under  the  non 
LSA  set-aside  portion  and  who  accepts 
the  award  of  additional  quantities  under 
the  LSA  set-aside  portion  shall  not  be 
requested  to  accept  a  lower  price 
because  of  the  increased  quaatitics  of 
the  award,  nor  shall  negotiation  be 
conducted  with  a  view  to  obtaining  such 
a  lower  price  based  solely  upon  receipt 
of  award  of  both  portions  of  the 
acquisition.  'This  does  not  prevent 
acceptance  by  the  contracting  officer  of 
voluntary  reductions  in  price  from  the 
low  eligible  offeror  prior  to  award, 
acceptance  of  voluntary  refunds,  or  the 
changes  of  prices  after  award  by 
negotiation  of  a  contract  modlHcation. 

(2)  Offers  obtained  under  the 
provisions  of  the  set-aside  clause  from 
nrms  eligible  for  the  set-aside  portion  of 
the  requirement  shall  be  in  writing  and 
shall  include  (i)  agreement  as  to  the 
established  set-aside  price  for  the 
available  set-aside  quantity,  (ii) 
agreement  as  to  the  required  delivery, 
(iii)  agreement  that  all  other  terms  and 
conditions  of  the  solicitation  will  apply 
to  the  set-aside  award,  and  (iv) 
agreement  to  inclusion  of  the  clauses  at 
FAR  52.215-1.  Examination  of  Records 
by  Comptroller  General,  and  at  FAR 
62.215-2.  Audit— Negotiation. 

(3)  When  the  award  of  the  non-set- 
aside  portion  has  been  made  to  a  small 
business  concern  and  the  same  small 
business  concern  is  entitled  to  receive 
the  set-aside  portion  of  the  solicitation, 
the  LSA  set-aside  portion  may  be  added 
to  the  basic  contract  by  supplemental 
agreement  utilizing  Standard  Form  30. 
The  supplemental  agreement  shall  (i). 
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(fickide  «  reference  to  the  contractor's 
letter  offering  on  Hie  tet-aside  quantity, 
(ii)  state  the  price  and  deirvery  achedule 
appHcafale  to  tlie  set->asMie  quantity,  and 
(iii)iodude  the  cUnses  at  FAR  52.21  S-1. 
Examination  of  Records  by  Comptroller 
General,  and  at  FAR  52.215-2.  Aodit — 
Negotiation,  applicable  to  the  LSA  set- 
aside  portion  only.  Copies  of  all 
pertinent  documents,  includin;;  the 
signed  offer,  shall  be  attached.  The 
supplemental  agreement  shall  be  signed 
by  the  contracting  officer  but  need  not 
be  signed  by  the  contractor.  The 
contractor's  signature  on  the  attached 
offer  will  be  deemed  sufficient. 

(4)  When  the  award  for  the  non-set- 
aside  portion  ha«  been  made  to  a  firm 
other  than  the  concern  entitled  to 
receive  the  set-aside  portion  of  the 
solicitation,  award  of  the  set-aside 
portion  will  be  made  utilizing  Standard 
Form  29.  The  offers  obtained  and  the 
award  utilized  shall  reference  and 
inchide  the  same  data  indicated  in 
paragraphs  (2)  and  (3)  above.  Also,  the 
award  shaH  reference  in  Block  28  of  the 
Standard  Form  26,  the  apphcable 
solicitation  and  the  contractor's  written 
offer,  and  copies  of  the  solicitation  and 
offer  shall  be  attached.  The  Standard 
Form  28  shall  be  signed  by  the 
contracting  officer  but  need  not  be 
signed  by  the  contractor.  The 
contractor's  signature  on  the  attached 
offer  will  be  deemed  sufficient. 

For  purposes  of  Subpart  204.6.  the 
non-LSA-set-aside  portion  shall  be 
reported  separately.  (See  FAR  19.507  for 
automatic  dissolution  of  set-asides.) 

219.S02-71    Small  buainass  *et-a«MM 
under  f  orvifn  mWtaiy  Mtoa. 

Small  Business  set-asides  shall  not  be 
authorized  under  the  Foreign  Military 
Sales  Program  if  the  foreign  purchaser 
^ecifies  the  sources  qualified  to  meet 
the  requirement  and  only  one  of  those 
sources  is  a  small  business  concern. 
This  prohibition  shall  expire  18  October 
1986. 

21%5ta    Senk*g  aaid*  •  ciaaa  of 

acqatsJtiona. 

(d)  The  contracting  officer  may 
initiate  withdrawal  of  an  individual 
acquisition  or  modification  of  a  class 
set-aside  by  giving  written  notice  to  the 
activity's  SADBUS  and  the  SBA 
procurement  center  representative.  In 
case  of  disagreement,  the  matter  will  be 
resolved  under  the  procedures  in  FAR 
19.506(b). 

S1SLS04    S«t-MM»  program  ordar  •( 
prooadanca. 

(b)  The  following  order  of  precedence 
applies  to  DoO: 


(1)  Combined  small  basiness/LSA  set- 
aside  (210502-70^ 

(2)  Partial  set-aside  for  LSA  turn* 
(22O-7003|a)). 

(3)  Total  set-aside  for  small  business 
firms  (FAR  19.502-2). 

(4)  Partial  set-aside  far  small  business 
(FAR  19.502-3). 

2i«.so5   nMscMiig  — t 


(a)  Upon  a  recommendation  of  the 
Small  and  Dtsadvantaged  Business 
Utilization  Specialist  that  an  individual 
acquisition  or  class  of  acquisitions,  or 
portion  thereof,  be  set-aside  the 
contracting  officer  shall  promptly  either: 

(1)  Concur  in  the  reoommenidation,  or 

(2)  Disapprove,  stating  in  writing  the 
reasons  for  disapproval.  If  the 
contracting  oHlcer  disapproves  the 
recommendation  of  the  Small  and 
Disadvantaged  Business  Utilization 
Specialist,  the  case  shall  be  promptly 
referred  to  the  SBA  representative  (if 
one  is  assigned  and  available)  for 
review.  No  further  appeal  action  will  be 
taken  by  the  small  business  specialist. 
In  those  cases  where  an  SBA 
representative  is  not  assigned  or 
available,  and  the  contracting  officer 
disagrees  with  the  recommendation  of 
the  small  business  specialist  regarding  a 
small  business  set-aside  for  an 
individual  acquisition  or  class  of 
acquisitions  or  a  portion  thereof  and  so 
notifies  the  small  business  specialist  in 
writing,  or  if  the  small  bnsiness 
specialist  disagrees  with  the  contracting 
officer  regarding  a  withdrawal  or 
modification  of  a  set-aside 
determination,  the  small  business 
speciahst  may  appeal  in  writing  to  the 
appointing  authority  (see  219.201(d)(1)) 
for  decision.  A  memorandum  of  the 
decision  by  the  appointing  authority 
shall  be  placed  in  the  contract  file.  After 
receipt  of  a  decision  from  the  appointing 
authority,  which  shall  be  final,  and  if  the 
decision  approves  the  action  of  the 
contracting  officer,  the  small  business 
specialist  shall  forward  for  information 
and  management  purposes  complete 
documentation  of  the  case  to  the 
appropriate  Departmental  Director  for 
Small  and  Disadvantaged  Business 
Utilization  or  designee  as  identified  in 
219.201(c)t71).  The  specialist's  signed 
memorandum  of  nonconcurrence  in  a 
recommended  set-aside  action  or  of  any 
withdrawal  or  modification  shall  be 
made  and  retained  in  the  contract  file. 

(b)  The  head  of  the  contracting 
activity's  designee  shall  be  at  a  level  no 
lower  than  the  chief  of  the  contracting 
office. 

(d)  The  matter  shall  b«  forwarded 
with  full  ftntification  of  the  action  token 
throtrgh  normal  channels. 


(e)  Should  iX  be  determined  tfiat  a 
decision  cannot  be  made  within  30 
business  days,  a  later  date  will  be 
estatilished  in  writing  by  the  Secretary 
of  the  Department  concerned  to  the 
Administrator.  SBA.  citing  the  reasons 
why  additional  time  is  required.  A  copy 
of  such  correspondence  will  be  provided 
to  the  Director  of  Small  and 
Disadvantaged  Business  Utilization. 
Office  oi  the  Deputy  Secretary  of 
Defense. 

(f)  The  contracting  officer  must 
determine  that  contracting  action  must 
proceed  without  delay  in  order  to 
protect  tlie  public  interest.  The 
contracting  officer's  statement  shall  be 
approved  at  a  level  above  the 
contracting  ofTicer. 


Wimdi— <ini  or  modMyios  sot- 


219.S06 

asidos. 

(b)  Disapvements  between  the 
contracting  officer  and  the  Small  and 
Disadvantaged  Business  Utilization 
Specialist  will  be  resolved  in 
accordance  with  the  procedures  in 
219.505. 

219 JM    SolcttaaonprovWonaand 

contract  clauses. 

(d)  WThen  using  the  clause  at  FAR 
52.219-7.  the  contracting  officer  shall 
insert  tbe  dause  at  252.21^7003. 
Determining  the  Set-Aside  Award  Price. 

(S-70)  The  contracting  officer  shall 
insert  the  clause  at  252.219-7004. 
Eligibility  for  Preference  as  a  Labor 
Surplus  Concern,  in  solicitations  and 
contracts  for  partial  small  business  set- 
asides  under  FAR  iaS02-3.  for 
Combined  Snail  Business-Labor  Surplus 
Area  Set-Asides  under  219.502-70,  and 
for  partial  set-asides  for  Labor  Surplus 
Area  Concerns  under  220.7003. 

Subpart  219.4— CcrtiflcatM  of 
Competoncy  and  Oetennination*  of 
EligibiMy 

219.602    Prooodivos. 

219.602-1     RefarraL 

(a)  When  ibe  coo^ractiag  officer 
makes  a  determination  that  a  small 
business  conc:em  is  not  responsible  on  a 
proposed  award,  the  contractmg  officer 
will  refer  the  matter  directly  to  the  SBA. 
The  activity  that  refers  the  matter  to  the 
SBA  shall  maintatn  dose  liaison.  If  the 
activity  does  rwt  hear  from  the 
cognizant  SBA  field  office  within  8 
working  days  after  referral,  the  activity 
will  contact  Uw  SBA  office  to  %vMch  the 
matter  uras  refeited  to  determine 
%wt»ether  a  Certifrute  of  Competency 
(CoC)  is  being  processed. 
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2 1 9.602>3    Resolving  diff eranoas  botween 
tlM  agoncy  and  tho  SmaH  Businass 
Administration. 

(a)  Prior  to  final  SBA  action,  the 
contracting  officer  (or  the  preaward 
survey  activity  when  authorized  to  act 
as  contracting  officer's  representative) 
will  be  afforded  an  opportunity  to  meet 
or  communicate  with  SBA  field  office 
representatives  and  furnish  to  them  new 
or  additional  information  on  the  case. 
Copies  of  significant  data  developed  by 
SBA  that  are  pertinent  to  the  case  will 
be  available,  upon  request,  to  the 
contracting  officer  or  contracting 
officer's  representative  at  such  a 
meeting  or  through  correspondence.  SBA 
case  files  may  be  examined  at  the 
meeting  and  pertinent  notes  taken  by 
the  contracting  officer  or  contracting 
officer's  representative,  but  such  files 
will  not  be  released  outside  of  SBA. 
Personnel  from  a  contracting  office  or 
surveying  activity  who  participated  in  a 
preaward  survey  of  the  prospective 
contractor  or  other  personnel  having 
cognizance  of  the  survey  shall  be 
prepared  to  discuss  with  the  SBA  the 
basis  for  the  preaward  findings.  Every 
effort  should  be  made  to  resolve  any 
differences  between  the  SBA  and  the 
Departments  through  a  complete 
exchange  of  preaward  informatimi 
developed  by  each  agency. 

(b)(2]  If  the  contracting  officer  intends 
to  appeal  a  proposed  CoC  issuance, 
upon  receipt  of  initial  notification  from 
the  SBA  Central  Office  that  It  concurs 
with  its  Regional  Office,  the  contracting 
officer  shall  immediately  inform  the 
Departmental  or  Agency  Director  or 
Staff  Director  of  Small  and 
Disadvantaged  Business  Utilization 
identified  in  219.201(S-71)(1),  If  the 
Department  elects  to  present  a  formal 
appeal  to  HQ  SBA.  a  factual  case  shall 
be  prepared  as  expeditiously  as  possible 
and  processed  through  Departmental 
channels  for  approval  at  the  Secretarial 
level  prior  to.presenting  the  matter  to 
HQ  SBA.  Any  competent  level  of  review 
within  the  Department  or  Agency  may 
conclude  that  a  formal  appeal  should 
not  be  made  and  that  the  contract 
should  be  awarded  to  the  small  business 
concern  in  question  without  a  CoC  or 
that  a  CoC  should  be  accepted  and  the 
award  made.  If  such  action  is  taken,  the 
contracting  officer  and  HQ  SBA  shall  be 
advised  accordingly. 

219.670    Quarterly  reporting. 

The  Departmental  Director  or  Staff 
Director  of  Small  and  Disadvantaged 
Business  Utilization,  identified  in 
219.201(S-71)(1).  shall  be  informed  by 
the  contracting  activity  Small  and 
Disadvantaged  Business  Utilization 
Specialist,  in  writing,  on  a  quarterly 


basis,  of  all  certificate  of  competency 
cases  initiated  during  a  particular 
quarter  and  of  the  final  disposition  made 
on  cases  during  the  quarter,  incltiding 
the  number  and  dollar  value  of  CoC's 
issued  during  the  period.  The 
information  shall  include  company 
name,  item  being  acquired,  solicitation 
number.^  dollar  value  of  the  contract,  and 
the  date  the  case  was  submitted  to  SBA. 
In  addition,  advice  and  data  will  be 
furnished  for  all  cases  where  (a)  the 
small  business  concern  elects  not  to  file 
an  application  for  a  CoC;  or  (b)  SBA 
declines  to  issue  a  CoC;  or  (c)  the 
contracting  activity  reverses  the 
preaward  survey  activity's  negative 
finding  concerning  responsibility, 
withdraws  the  request  for  the  CoC,  and 
makes  the  award.  This  reporting 
requirement  is  assigned  RCS  DD- 
A&L(Q)1152. 

Subpart  219.7— Subcontracting  With 
SmaN  Businesa  and  Small 
Disadvantaged  Business  Concema 

219.703    Eligibility  requirements  for 
participating  in  the  program. 

(a)  The  SBA  Size  Appeals  Board  has 
final  authority  to  determine  the 
eligibility  of  a  concern  to  be  designated 
as  a  small  business.  The  contracting 
officer,  in  connection  with  small 
business  subcontracting  requirements, 
may  question  the  prime  contractor 
concerning  a  written  representation  of 
small  business  status,  or  the  refusal  to 
accept  such  written  representation  by 
either  the  prime  contractor  or  a 
subcontractor,  of  a  concern  offering  as  a 
subcontractor  on  a  particular 
acquisition.  Other  interested  parties 
may  also  question  such  representation 
or  refusal.  If  the  matter(s)  cannot  be 
resolved,  the  contractor  (prime  or  sub)  is 
responsible  for  referring  it  for  a  size 
determination  to  the  SBA  Regional 
Office  in  which  region  the  concern 
submitting  the  written  representation 
has  its  principal  office. 

219.706    Responsibilities  of  the  cognizant 
administrative  contracting  officer. 

(a)  Evaluation  of  subcontract  reports. 
The  ACO  is  responsible  for  reviewing, 
evaluating,  and  approving  master 
subcontracting  plans.  In  the  evaluation 
of  subcontract  reports,  the  S.ADBU 
Specialist  shall  support  the  ACO  in 
evaluating  a  contractor's  performance 
and  compliance  with  its  subcontract 
plans.  The  original  of  the  Standard  Form 
294,  Subcontracting  Report  for 
Individual  Contracts,  and  a  copy  of  the 
Standard  Form  295.  Summary 
Subcontract  Report,  and  reports  of 
periodic  reviews  of  contractor 
performance  shall  be  retained  by  the 


cognizant  SADBU  Specialist.  These 
reports  together  with  other  pertinent 
information  shall  be  used  as  a  basis  for 
advising  the  ACO  as  to  contractor's 
comphance  with  subcontracting  plans. 

219.708    Solicitation  provisions  and 
contract  clauses. 

(b)  The  contracting  officer  shall 
include  the  clause  at  252.219-7000.  Small 
Business  and  Small  Disadvantaged 
Business  Subcontracting  Plan  (Master 
Plans),  in  all  solicitations  and  contracts 
that  contain  the  clause  at  FAR  82.219-9. 

PART  220— LABOR  SURPLUS  AREA 
CONCERNS 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000 JS,  DoD  FAR  Supplement 
201.301. 

Subpart  220.70— Labor  Surplus  Area 
PoHcy  and  Procedures 

220.7000  Scope. 

As  authorized  by  FAR  20.201-2,  this 
subpart  sets  forth  Department  of 
Defense  policy  and  procedures  with 
respect  to  aiding  labor  surplus  areas  in 
the  United  States,  its  possessions, 
Puerto  Rico,  and  the  Trust  Territory  of 
the  Pacific  Islands.  This  subpart 
implements  Defense  Manpower  Policy 
No.  4a  23  May  1980  (44  CFR  Part  331). 
and  the  Small  Business  Act  as  amended 
(15  US.C  631).  and  U.S.  Department  of 
Labor  Regs  (20  CFR  Part  654).  Defense 
Manpower  Policy  No.  4B  states  the 
policy  of  the  Government  to  encourage 
the  placing  of  contracts  and  facilities  in 
labor  surplus  areas  and  to  assist  such 
areas  in  making  the  best  use  of  their 
available  resources. 

220.7001  General  policy. 

Except  as  provided  in  220.7005  with 
respect  to  depressed  industries,  it  is  the 
policy  of  the  Department  of  Defense  to 
aid  Labor  Surplus  Areas  (LSA)  by 
placing  contracts  with  LSA  concerns,  to 
the  extent  consistent  with  acquisition 
objectives  and  when  such  contracts  can 
be  awarded  at  prices  no  higher  than 
those  obtainable  from  other  concerns 
and  by  encouraging  prime  contractors  to 
place  subcontracts  with  LSA  concerns. 
In  carrying  out  this  policy,  and  to 
accommodate  the  small  business 
policies  of  Part  19.  preference  shall  be 
given  in  the  following  order  of  priority  to 
(i)  LSA  concerns  which  are  also  small 
business  concerns,  (ii)  other  LSA 
concerns,  and  (iii)  small  business 
concerns  which  are  not  LSA  concerns. 
In  no  case  will  price  differentials  be 
paid  for  the  purpose  of  carrying  out  this 
policy.  Heads  of  contracting  activities 
and  chiefs  of  contracting  and  contract 
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adnumstratkm  office*  are  respansible 
for  ti»e  effective  implementation  of  the 
Labor  Surpius  Area  Program  within  tbeir 
respective  offices.  RespoiuibiJity  for 
sdminiBtration  of  the  program  shall  be 
assigned  to  small  business  specialists 
appointed  porstrant  to  Part  W. 

220.7002  Application  of  policy. 

(a)  Within  the  pohcy  set  forth  in 
220.7001.  the  foUowiag  shall  be  applied 
to  contracts  which  are  estimated  to 
exceed  $25,000: 

(1)  Contracts  shall,  where  acquisition 
objectives  permit,  be  awarded  to  labor 
surphis  area  concerns:  Provided,  that  in 
no  case  shall  price  differentials  be  paid 
for  the  purpose  of  carrying  out  this 
policy: 

(2)  When  appropriate,  acquisitioas 
shall  be  made  from  LSA  concerns  by 
partial  set-aside  procednres,  in 
accordance  with  22a7003  (but  no  total 
set-aside  shall  be  made  for  LSA 
concerns)  and  such  set-askies  shall  be 
given  preference  over  any  small 
business  set-aside: 

(3)  Each  Department  shall  assure  that 
information  identifying  LSA  is 
disseminated  promptly  to  contracting 
persoiuiel; 

(4)  When  less  than  a  complete  bidders 
list  is  to  be  used  pursuant  to  214.205-4. 
at  least  a  pro  rata  number  of  prospective 
LSA  concerns  shall  be  solicited; 

(5)  Subcontracting  with  concerns  in 
LSA  shall  be  encouraged  in  accordance 
with  220.7004. 

{6)(a)  See  subsection  225.103  regarding 
acquisitions  from  qualifying  country 
sources  where  LSA  set-asides  are 
involved. 

(b)  Records  of  the  total  value  of  all 
contracts  in  excess  of  $25,000  placed 
with  LSA  concerns  during  each  Fiscal 
year,  and  reports  based  thereon,  are 
maintained  by  each  Department  through 
the  Department  of  Defense  Reporting 
System  described  in  Subpart  204.6. 
Accordingly,  each  Department,  in 
soliciting  bids  and  proposals  for  any 
contract  estimated  to  exceed  $25,000 
shall  request  from  any  offeror,  or  other 
source,  any  information  needed  to 
determine  whether  the  offeror  is  a  LSA 
concern.  Contract  files  shall  be 
documented  to  indicate  the  extent  to 
which  LSA  concerns  were  considered 
and  the  action  taken  with  respect 
thereto. 

220.7003  Partial  set-asidM  for  labor 
surplus  arts  concerns. 

(a  I  General. 

(iKi)  In  accordance  with  the  policy  set 
forth  in  220.7001  and  22a7002  (see  also 
219.504)  a  portion  of  each  acquisition 
shall  be  set  aside  for  LSA  concerns  if: 


(A|  The  acqaMtion  is  severable  into 
two  or  more  economic  production  runs 
or  reasonable  lots:  and 

(B)  One  or  more  LSA  concerns  are 
expected  to  qualify  as  LSA  concerns 
and  to  have  die  capability  to  furnish  a 
severable  portion  of  the  acquisition  at  a 
ivasonable  price,  except  that  a  partial 
set-aside  shall  not  be  made  if  (here  ts  a 
reasonable  expectation  that  offers  will 
be  received  from  only  two  concerns 
with  capability  (one  concern  which  will 
not  qualify  as  a  LSA  concern  and  one 
concern  which  will  qualify  as  a  LSA 
concern)  unless  authorized  by  the  Head 
of  the  ConbiKzting  Activity  on  a  case-by- 
case  basis.  Before  reaching  this 
conclusion,  the  contracting  officer  shall 
consult  with  the  LSA  specialist  and  may 
make  advance  inquiries  to  determine  the 
number  and  expected  ciassirication  of 
interested  concerns. 

(ii)  In  determining  whether  a  proposed 
acquisition  is  susceptible  to  division  into 
two  or  more  ectmomic  production  runs 
or  reasonable  lots,  consideration  should 
be  given  to  the  foilowing  factors  and 
any  others  deemed  appropriate: 

(A)  Price  and  acquisition  history  of 
the  items. 

(B)  Open  industry  capacity. 

(C)  Startup  cost  including  special 
tooling  requirements. 

(D)  Delivery  schedule,  and 

(El  Nature  of  item  and  quantity  being 
acquired. 

Before  a  portion  or  portions,  constituting 
more  than  50%  of  the  total  requirement 
may  be  set  aside,  a  determination  must 
be  made  that  there  is  a  reasonable 
expectation  the  action  proposed  will  not 
result  in  the  payment  of  a  price 
dilferentiaL  The  determination  and 
supporting  information  will  be  made 
part  of  the  contract  file. 

(iii)  In  furtherance  of  the  policy  to 
assure  that  a  fair  proportion  of 
acquisitions  are  placed  with  small 
business  concerns,  each  LSA  set-aside 
shall  provide  that,  in  addition  to  LSA 
concerns,  small  business  concerns  not 
performing  in  such  areas  are -also 
eligible  for  participation  in  the  set-aside 
for  such  quantities  thereof  as  are  not 
awarded  to  LSA  concerns.  In  this 
respect,  see  the  provisions  of 
220,7003(bK2)(i)  for  notice  to  offerors, 
and  220.7003(b)(2)(ii)  for  conduct  of  set- 
aside  negotiations. 

(2)  None  of  the  following  is.  in  itself, 
sufficient  cause  for  not  making  a  set- 
aside: 

(i)  A  large  part  of  previous 
acquisitions  of  the  item  in  question  has 
been  placed  writh  LSA  concerns: 

(ii)  The  item  to  be  acquired  is  on  an 
established  planning  hst  under  the 
Industrial  Readiness  Planning  ftogram; 


(iii)  The  Item  to  be  acquired  is  on  a 
QualiTted  Products  List: 

(iv)  A  period  of  less  than  30  (see  FAR 
5.203]  days  from  the  date  of  issuance  of 
solicitations  is  prescribed  for  the 
submission  of  offers; 

(v)  The  acquisition  Is  dassified;  or 

(vij  LSA  concerns  are  receiving  a  fair 
proportion  of  contracts. 

(3]  Acquisition  of  supplies  which  were 
developed  and  financed  in  whole  or  in 
part  by  Canadian  sources  under  the 
U.S. — Canadian  Defense  Development 
Sharing  Program  shall  not  be  set  aside 
for  LSA.  Identification  of  the  supplies 
covered  by  the  Program  will  be  in 
accordance  with  Departmental 
procedures. 

(b)  Set-aside  procedures. 

(1)  When  a  portion  of  an  acquisition  is 
to  be  set  aside,  the  acquisition  shall  be 
divided  into  a  non-set-aside  portion  and 
set-aside  portion,  each  of  which  shall  be 
not  leas  than  an  economic  production 
run  or  reasonable  lot  Insofar  »m 
practical,  the  set-aalde  portion  pursuant 
to  this  Part  will  be  such  as  to  make  the 
maximum  use  ai  the  capacity  of  LSA 
concerns.  Delivery  terms  and  other 
terms  applicable  to  the  set-aside  portion 
of  an  item  and  those  applicable  to  the 
non-set-aside  portion  of  that  item  shall 
be  comparable. 

(2)(i}  In  acquisitions  involving  set- 
asides  pursuant  to  this  Part,  each 
solicitation  and  resulting  contract  shall 
contain  the  dauae  in  252.220-7000. 
Notice  of  Labor  Surplus  Area  Set-Asides 
(except  see  (ii)  below). 

(ii)  When  experience  indicates  that 
token  bidding,  block  bidding,  tie-in 
bidding,  or  similar  devices  may  occur, 
the  alternate  clause  ia  2S2.220-7001. 
Notice  of  Labor  Surplus  Area  Set- 
Asides,  may  be  used 

(iii)  See  219.508(S-70)  for  use  of  the 
clause  at  252.219-7004  for  preference  as 
a  Labor  Surplus  coooem. 

(3)(i)  After  the  award  price  for  the 
non-aet-«tside  portion  has  been 
determined,  negotiations  may  be 
conducted  for  the  set-aside  portion. 
Acquisition  of  the  set-aside  portion  shall 
in  all  instances  be  effected  by 
negotiation.  Negotiations  shall  be 
conducted  only  with  those  offerors  who 
have  submitted  responsive  offers  on  the 
non-set -aside  portion.  Negotiations  shall 
be  conducted  in  the  order  of  priority  as 
indicated  in  the  clauses  required  by 
220.7003(b)(2)  (i)  &  (ii)  above:  provided 
that,  when  equal  low  offers  are  received 
on  the  non-set-Bwde  portion  from 
concerns  which  are  equally  eligible  for 
the  set-aside  portion,  the  concern  which 
is  awarded  the  non-set-askie  portion 
(under  the  equal  low  bid  procedure  of 
214.407-*  shall  have  first  priority  with 
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respect  to  negotiations  for  the  set-aside 
portion.  The  set-aside  portion  shaR  be 
awarded  as  provided  in  the  clause.  An 
offeror  entitled  lo  receive  the  award  for 
quantities  of  an  item  under  the  non-set- 
aside  portion  and  who  accepts  the 
award  of  additional  quantities  under  the 
set-aside  portion  shall  not  be  requested 
to  accept  a  lower  price  because  of  the 
increased  quantities  of  the  award,  nor 
shall  negotiations  be  conducted  with  a 
view  to  obtaining  such  a  lower  price 
based  solely  upon  receipt  of  award  of 
both  portions  of  the  acquisition.  This 
does  not  prevent  acceptance  by  the 
contractif»»<Jmcer  of  voluntary 
reduction*  in  price  from  the  low  eligible 
offeror  prior  to  award,  acceptance  of 
voluntary  refunds  or  the  change  of 
prices  after  award  by  negotiation  of  a 
contract  modiBcation.  If  Aie  entire  set- 
aside  portion  cannot  be  awarded  by  the 
nr»etbod  described  herein,  any 
unawsrded  portion  may  be  acquired  by 
sealed  bidding  or  negotiation,  as 
appropriate,  in  accordance  with  existing 
regulations.  Since  considerable  time 
may  have  elapsed  since  the  initiation  of 
the  requirement,  contracting  officers, 
prior  to  issuing  a  new  soHcitation,  shall 
review  the  required  delivery  schedule 
(see  FAR  12.101)  to  ensure  H)8t  it  is 
realistic  in  tbe  light  of  all  relevant 
factors  including  the  capabilities  of  LSA 
concerns. 

(ii)  Offers  obtained  under  the 
provisions  of  the  set-aside  clause  from 
firms  eligible  for  the  set-aside  portion  of 
the  requirement  shall  be  in  writing  and 
shall  include  (A)  agreement  as  to  the 
established  set-aside  price  for  the 
available  set-aside  quantity,  (B) 
agreement  as  to  the  required  delivery, 

(C)  agreement  that  all  other  terms  and 
conditions  of  the  original  solicitation 
will  apply  to  the  set-aside  award,  and 

(D)  agreement  to  inclusion  of  the  clauses 
"Examination  of  Records  by 
Comptroller  General"  in  FAR  52.215-1 
and  "Audit  Negotiation" in  FAR  52.215- 
2. 

(iii)  When  the  award  of  the  non-set- 
aside  portion  has  been  made  to  a 
concern  which  is  entitled  lo  receive  the 
set-aside  portion  of  the  solicitation,  the 
set-aside  portion  may  be  added  to  the 
basic  contract  by  supplemental 
agreement  utilizing  Standard  Form  30. 
The  supplemental  agreement  shall  (A) 
include  a  reference  to  the  contractor's 
letter  offering  on  the  set-aside  quantity. 

(B)  state  the  price  and  delivery  schedule 
applicable  to  the  set-aside  quantity,  and 

(C)  include  the  clauses  "Examination  of 
Records  by  Comptroller  General"  in 
FAR  52.215-1  and  "Audit  Negotiation" 
in  FAR  52.215-2  applicable  to  the  set- 
aside  portion  only.  Copies  of  ail 


pertinent  docunients,  ir>cluding  the 
signed  offer,  should  be  attached.  Tbe 
supplemental  agreement  shall  be  signed 
by  the  contracting  officer  but  need  not 
be  signed  by  the  contractor.  The 
contractor's  signature  on  the  attached 
offer  will  be  deemed  sufficient. 

(iv)  When  the  award  for  the  non-set- 
aside  portion  has  been  made  lo  a  firm 
other  than  the  concern  entitled  to 
receive  the  set-aside  portion  of  the 
solicitation,  award  of  the  set-aside 
portion  will  be  made  utilizing  Standard 
Form  26.  The  offers  obtained  and  the 
award  utilized  shall  reference  and 
include  the  same  data  indicated  in 
paragraphs  (ii)  and  (iii)  above.  Also,  the 
award  shall  reference  in  Block  26  of 
Standard  Form  26.  the  applicable 
solicitation  and  the  contractor's  written 
offer,  and  copies  of  the  solicitation  and 
offer  shall  be  attached.  The  Standard 
Form  26  shall  be  signed  by  the 
contracting  officer  but  need  not  be 
signed  by  the  contractor.  The 
contractor's  signature  on  the  attached 
offer  will  be  deemed  sufficient.  For 
purpoaes  of  Subpart  204.6,  the  non-set- 
aside  and  set-aside  portions  shall  be 
reported  separately, 

(c)  Withdrawal  of  set-asides.  If,  prior 
to  the  award  of  a  contract  involving  a 
labor  surplus  set-aside,  the  contracting 
officer  considers  that  the  set-aside  is 
detrimental  to  the  public  interest,  e.g., 
because  of  unreasonable  prices,  the 
contracting  officer  shall  withdraw  the 
set-aside  and  complete  the  acquisition 
by  sealed  bidding  or  negotiation  as 
appropriate  in  accordance  with  existing 
regulations.  A  signed  memorandum 
setting  forth  the  basis  of  the  withdrawal 
of  any  set-aside  shall  be  made  and 
retained. 

220.7004    SutNMntracting  with  labor 
surplus-area  concerns.  -~ 

(a)  General  policy. 

(1)  It  is  the  policy  of  the  Government 
to  promote  equitable  opportunities  for 
labor  surplus  area  concerns  to  compete 
for  defense  subcontracts  and  to 
encourage  placement  of  subcontracts 
with  concerns  which  will  perform  such 
contracts  substantially  in  labor  surplus 
areas  in  the  order  of  priority  described 
ill  220.7001  where  this  can  be  done, 
consistent  with  efficient  performance  of 
contracts,  at  prices  no  higher  than  are 
obtainable  elsewhere. 

(2)  To  more  effectively  carry  out  the 
Government's  policy  objectives  stated  in 
(a)  above,  prime  contractors  and 
subcontractors  having  labor  surplus 
area  subcontracting  programs  must  be 
informed  of  (i)  the  Government's 
evaluation  of  their  efforts  in  carrying  out 
an  effective  labor  surpius  area 
subcontracting  program,  (ii)  any  specific 


noted  deficiencies  in  their  Labor  Surplus 
Area  Subcontracting  !¥ogram8,  and  (iii) 
arty  areas  of  outstanding  achievement 
where  they  may  have  exceeded 
contractual  requirements.  To  motivate  a 
contractor  to  improve  its  program,  the 
contractor  should  be  advised  in  general 
terms  as  to  the  type  of  actions  which 
will  result  in  a  reward,  penalty,  or  no 
impact  on  profit  or  fee  actions.  Any 
evaluation  and  remarks  to  the 
contractor  which  has  exceeded 
contractual  requiremenls.  must  be 
documented  to  furnish  a  basis  for 
evaluation  in  connection  with  future 
awards. 

(b)  Labor  surplus  area  subcontracting 
program.  The  Government's  labor 
surplus  area  subcontracting  program 
requires  Government  prime  contractors 
to  assume  an  affirmative  obligation  with 
respect  to  subcontracting  with  labor 
surplus  area  concerns.  These  obligations 
are  in  addition  lo  those  required  by  the 
minority  business  enterprise 
subcontracting  program  and  the  small 
business  subcontracting  program,  FAR 
Subpart  19.7.  In  contracts  which  range 
from  $25,000  to  $500,000,  the  contractor 
undertakes  the  simple  obligation  of 
using  its  best  efforts  to  place 
subcontracts  with  concerns  which  will 
perform  such  subcontracts  substantially 
in  labor  surplus  areas  where  this  can  be 
done,  consistent  with  the  efficient 
performance  of  the  contract,  at  prices  no 
higher  than  are  obtainable  ^ewbere. 
This  undertaking  is  set  forth  in  the 
contract  clause  prescribed  in 
220.7004(c)(1).  In  contracts  which  may 
exceed  $500,000,  the  contractor  is 
required,  pursuant  to  the  clause  required 
by  220.7004(c)(2)  to  undertake  a  number 
of  specific  responsibilities  designed  to 
ensure  achievement  of  the  objectives 
referred  to  above  and  to  impose  similar 
responsibilities  on  major  subcontractors. 

(c)  Required  clauses. 

(1)  The  clause  at  FAR  52.220-3, 
Utilization  of  Labor  Surplus  Area 
Concerns,  shall  be  inserted  in  all 
contracts  which  may  exceed  $25,tXX), 
except: 

(i)  Contracts  with  foreign  contractors 
which,  including  all  subcontracts 
thereunder,  are  to  be  performed  entirely 
outside  the  United  States,  its 
possessions.  Puerto  Rico,  and  the  Trust 
Territory  of  the  Pacific  Islands; 

(ii)  Contracts  for  services  which  are 
personal  in  nature: 

(iii)  Contreicts  for  construction:  artd 

(iv)  Contracts  with  the  petroleum  and 
petroleum  products  industry. 

(2)  The  clause  at  FAR  52.220-4.  Labor 
Surplus  Area  Subcontracting  Program, 
shall  be  included  in  all  contracts  which 
may  exceed  $500,000.  but  which  contain 
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the  clause  required  by  (a)  above  and 
which,  in  the  opinion  of  the  purchasing 
activity,  offer  substantial  subcontracting 
possibilities.  Prime  contractors  who  are 
to  be  awarded  contracts  that  do  not 
exceed  $500,000.  which  in  the  opinion  of 
the  purchasing  activity  offer  substantial 
subcontracting  possibilities,  shall  be 
urged  to  accept  the  clause. 

220.7005    Depressed  industries. 

(a)  General.  When  an  entire  industry 
is  depressed,  the  Director  of  the  Federal 
Emergency  Management  Agency 
IFEMA)  may,  under  Defense  Manpower 
Policy  No.  4,  establish  appropriate 
measures  on  an  industrywide,  rather 
than  on  an  area,  basis.  Designations  of 
such  industries  are  made  by  the  FEMA 
and  such  industries  will  be  given  special 
treatment  as  specified  therein. 

|b)  Petroleum  and  petroleum  products 
industry.  (Notification  no.  58).  There 
shall  be  no  labor  surplus  area  set-asides 
in  this  industry. 

PART  222— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201 J01. 

Subpart  222.1— Basic  Labor  Policies 
222. 1 0 1    Labor  relations. 
222.101-1    General. 

(S~70)  Authorization  shall  be  obtained 
from  Departmental  headquarters  prior  to 
initiating  any  contact  on  labor  relation 
matters  with  a  national  office  of  any 
labor  organization.  Government 
department,  agency  or  other 
governmental  organization  and  shall 
promptly  notify  such  headquarters  of 
each  contact  by  the  national  office  of 
any  of  these  organizations. 

(S-71)  All  problems  arising  out  of  the 
industrial  labor  relations  of  contractors 
and  all  communications  with 
contractors,  labor  organizations  or 
Federal  agencies  relative  thereto  shall 
be  handled  in  accordance  with  the 
procedures  prescribed  in  this  Section. 
Industrial  security  matters  concerning 
contractor  employees  are  governed  by 
the  DoD  Industrial  Security  Regulation 
5220.22R  and  the  DoD  Industrial 
Security  Manual  S220.22M. 

(S-72)  Approval  of  the  Office  of  the 
Deputy  Assistant  Secretary  of  Defense 
(Production  Support)  will  be  obtained  on 
major  policies  relating  to  all  labor 
relations  matters.  Recommendations  for 
plant  seizure  or  injunctive  action 
relating  to^potential  or  actual  work 
stoppageq/and  resolution  of  inter-service 


disagreements  are  examples  of  major 
policy  actions. 

(S-73)  (Reserved) 

(S-74)  Questions  involving  FAR  Part 
22  or  other  contractor  labor  relations 
matters  may  be  addressed  to  the 
appropriate  departmental/agency 
headquarters  labor  advisor 

For  the  Army:  Assistant  Secretary  of  the 
Army  (RDA),  Attention:  l.abor  Advisor 

For  the  Navy:  Office  of  the  Assistant 
Secretary  of  the  Navy  (Shipbuilding  and 
Logistics),  OASN(SAL).  CBM-CM 

For  the  Air  Force:  Hea<i<juar1ers.  United 
Slates  Air  Force/RDC-LA.  Attention:  Special 
Assistant  for  Lalxir  Affairs 

For  the  DLA:  Meadqudiiers.  Defense 
L.fl^i8tics  Agency:  For  all  matters  excepting 
strikes  and  disputes — F.xecutive  Directorate 
Contracting.  Attention:  DLA-Pl.;  For  matters 
involving  strikes  and  disputes — Executive 
Director  Contract  Management.  Attention: 
DLA-AP 

For  the  DCA:  Headquarters.  Defense 
Communications  Agency.  Attention:  Counsel 

For  the  DMA:  Headquarters.  Defense 
Mapping  Agency.  Attention:  Staff  Director  of 
Logistics 

For  the  DNA:  Headquarters.  Defense 
Nuclear  Agency.  Attention:  Deputy  Director 
of  Operations  and  Administration 

For  the  NSA:  Headquarters.  National 
Security  Agency.  Attention:  Director  of 
Procurement 

222.101-2    Contract  pricing  and 
administration. 

(S-70)  Nothing  in  FAR  22.101-1  should 
be  construed  to  relieve  a  contracting 
office  from  the  responsibility  to  achieve 
efficient  contract  pricing  and 
administration. 

(S-71)  Inspection  personnel  in  the 
discharge  of  their  duties,  consistent  with 
the  policy  of  FAR  22.101-l(b),  shall 
refrain  from  taking  or  expressing  a 
position  upon  the  merits  of  any  dispute 
between  labor  and  private  management 

222.101-3    Reporting  Lal>or  Disputes. 
When  an  interference  is  likely  to 
occur,  the  CAO  shall  notify  the 
contracting  offices,  their  Heads  of 
Contracting  Activities  and  their 
Departmental  headquarters  labor 
relations  office  (see  listing  at  222.101- 
1(74]).  Further  dissemination  of  labor 
dispute  information  shall  be  made  by 
the  CAO  as  requested  by  the 
Departmental  headquarters  labor 
relations  offices.  Labor  disputes  should 
be  reported  on  DD  Form  1507,  Work 
Stoppage  Report.  An  initial  report 
should  be  submitted  when  a  work 
stoppage  due  to  a  labor  dispute  is 
imminent  or  when  such  work  stoppage 
occurs  and  thereafter  when  a  significant 
change  occurs  in  the  dispute  situation. 
This  reporting  requirement  is  assigned 
RCS  DD  IftL  (AR)  1153  (see  253.303-70- 
DD-1507). 


222.101-4    Removal  of  items  from 
contractors'  facilities  affected  by  worh 
stoppages. 

(a)  It  is  the  policy  of  the  Department 
of  Defense  with  respect  to  the 
movement  of  items  from  facilities 
affected  by  work  stoppages  to  avoid  the 
use  of  force  or  the  appearance  of  force 
and  to  prevent  the  occurrence  o^ 
incidents  which  will  detrimentally  affect 
relations  with  labor  and  management. 

(b)  Materials  which  the  contractor  is 
unable  to  deliver  because  of  a  work 
stoppage  at  the  plant,  and  the  delivery 
of  which  is  urgent  and  critical  to  an 
important  program,  may  be  obtained  in 
accordance  with  procedures  set  forth 
below: 

(1)  The  contracting  officer,  upon  the 
direction  of  the  Departmental 
Headquarters  Labor  Relations  Office 
(see  listing  at  222.101-1  (S-74)],  shall 
furnish  a  written  request  for  removal  of 
the  material  to  Contract  Administration 
Office  (CAO)  having  cognizance  over 
the  plant.  The  Commander  of  the 
cognizant  CAO.  or  representative,  or  the 
Headquarters  Labor  Relations  Advisor 
shall  attempt  to  work  out  an 
arrangement  agreeable  to  both 
management  and  the  labor 
representatives  involved  for  shipment 
by  normal  means  of  urgently  required 
material:  Prior  to  making  any  removal, 
the  Departmental  Headquarters  Labor 
Relations  Office  will  solicit  the  opinion 
of  the  National  Office  of  the  Federal 
Mediation  and  Conciliation  Service  or 
other  appropriate  mediation  agency  as 
to  the  effect  the  movement  of  items 
would  have  on  negotiations.  The 
contracting  officer's  request  will  include 
the  following: 

(i)  A  statement  as  to  the  urgency  and 
criticality  of  the  system,  subsystem  or 
item  needed; 

(ii)  Description  of  items  to  be  moved 
(nature  of  item,  amount,  approximate 
weight  and  cubic  feet,  contract  number, 
item  number  etc.); 

(iii)  Mode  of  transportation  by  which 
items  are  to  be  moved  if  different  from 
contract  and  whether  by  Government  or 
commercial  bill  of  lading:  and 

(iv)  Destination  of  material  if  different 
than  contract. 

(2)  If  an  arrangement  in  accord  with 
(i)  cannot  be  made,  the  Commander  of 
the  CAO  or  representative,  after 
obtaining  approval  from  the 
Departmental  Headquarters  Labor 
Relations  Office,  may  seek  the 
concurrence  of  parties  to  the  dispute  to 
permit  movement  of  the  required 
material  by  military  vehicles  with 
military  personnel  to  the  extent  needed. 
On  receipt  of  such  concurrences,  the 
Commander  of  the  CAO  may  proceed  to 
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make  necessary  arrangements  to  move 
the  material. 

(3)  If  satisfactory  arrangements  under 
(i)  and  (ii)  cannot  be  made,  the  matter 
shall  be  referred  to  the  Departmental 
Headquarters  Labor  Relations  Office 
with  the  information  required  by 
222.101-70(b).  If  that  ofTice  is 
unsuccessful  in  obtaining  the  voluntary 
concurrences  of  the  parties  for 
movement  of  the  material  involved  and 
further  action  to  obtain  the  material  is 
deemed  necessary,  the  matter  shall  be 
referred  to  the  DASD(A4LJ[PS). 

(4)  Upon  review  and  verification  that 
the  material  is  urgently  or  critically 
needed  and  cannot  be  moved  with  the 
consent  of  the  parties,  the 
DASD(A&L)(PS)  may  request  the 
Secretary  of  the  Department  to  order 
removal  of  the  material  from  the  plant  or 
plants  Involved. 

222.101-70    Impact  of  labor  disputes  on 
defense  programs. 

(a)  Each  Department  shall  determine 
the  degree  of  impact  of  potential  or 
actual  labor  disputes  on  its  own 
programs  and  requirements,  considering 
among  others  the  following  factors: 

(1)  Whether  the  dispute  involves  a 
product,  project  (including  construction) 
or  aervice  which  must  be  obtained  In 
order  to  meet  schedules  of  urgently 
needed  military  programs  or 
requirements;  or 

(2)  Whether  alternative  sources  of 
supply  for  the  product,  project,  or 
service  Involved  are  reasonably 
available  to  fulfill  the  requirement  or 
program  in  time  to  maintain  essential 
military  schedules. 

(b)  Within  each  department,  the 
contracting  activity  involved  shall 
obtain  and  develop  data  reflecting  the 
impact  of  a  dispute  on  requirements  and 
programs.  Upon  determining  the  impact, 
the  Head  of  the  Contracting  Activity 
shall  submit  through  appropriate 
channels  a  report  of  findings,  together 
with  recommendations,  to  the 
headquarters  labor  relations  ofTice 
originally  notified  pursuant  to  FAR 
22.101-3.  Such  report  shall  be  in 
narrative  form  and  shall  include  the 
following  information: 

(1)  Location  of  dispute  and  name  of 
contractor  or  subcontractor  involved; 

(2)  A  statement  indicating  the  degree 
of  impact,  relating  specific  items  or 
construction  involved  to  the  programs  or 
requirements  affected: 

(3)  identity  of  alternate  sources 
available  to  fumieh  supply  or  service 
within  the  time  required;  and 

(4)  A  description  of  any  action  taken 
to  reduce  impact. 


(c)  Reports  of  impact  sikait  be  made  to 

the  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (A&L)(PS). 

(1)  Upon  specific  request  or 

(2)  When  considered  by  the 
Department  to  be  of  sufficient  urgency 
to  warrant  the  attention  of  the 
DASD(A&L)(PS). 

(d)  Report  submitted  in  accordance 
with  (c)  above  shall  be  developed  by  the 
headquarters  labor  relations  office 
concerned  and  shall  cover  the  following 
areas  of  fact,  as  appropriate: 

(1)  Description  of  military  prograw. 
project,  or  service — Identify  item, 
project,  or  service  which  will  be  or  is 
being  affected  by  the  worit  stoppage, 
describing  its  normal  use  and  current 
functions  in  combat,  combat  support,  or 
deterrent  operations.  For  components  or 
raw  materials  identify  the  end  item(s) 
for  which  used. 

(2)  Requirements  and  assets — State 
requirements  and  assets  in  appropriate 
detail  in  terms  commonly  used  by  the 
DoD  component. 

(i)  For  production  programs  include 
requirements  for  each  using  military 
service.  Where  applicable,  state  in 
detail  production  schedules,  inventory 
objectives,  assets  against  these 
objectives,  and  critical  shortages.  For 
spares  and  highly  expendable  items, 
such  as  ground  and  air  ammunition, 
show  usage  (consumption)  rates  and 
assets  in  absolute  terms  and  in  terms  of 
daily,  weekly,  or  monthly  supplies.  For 
components,  include  requirements  for 
spares. 

(ii)  For  projects,  describe  the  potential 
adverse  effects  of  a  delay  in  meeting 
schedules  and  explain  how  a  security 
disadvantage  would  result  from  such  a 
delay.  Attention  should  be  given  to 
feature  any  relative  loss  in  balance  of 
strength  vis-a-vis  potential  enemies' 
capabilities. 

(iii)  For  services,  describe  bow  a  loss 
or  interruption  affects  ability  to  support 
defense  operations  in  terms  of  tragic 
requirements,  assets,  testing  programs, 
etc. 

(3)  Possible  measures  to  minimize 
strike  impact — Describe: 

(i)  Capabilities,  if  any.  to  substitute 
items  or  to  use  alternate  sources.  (Note 
how  many  other  facilities  are  available 
and  the  relative  capabilities  of  such 
facilities  in  meeting  total  requirements.); 

(ii)  How  much  time  would  be  required 
to  replace  the  loss  of  the  facilities  or 
service  affected  by  a  work  stoppage; 
and 

(iii)  Feasibility  of  transfer  of  assets 
from  (heater  to  theater  to  relieve  deficits 
in  some  areas  of  urgency. 

(4)  Conclusion:  Impact  on  operations 
of  a  15-30,  of  a  30-60,  and  of  a  90-90  day 
work  stoppage — Degree  of  criticality  of 


a  program,  project  or  service  resulting 
from  a  work  stoppage  will  be  projected 
on  a  calendar  basis,  indicating  the 
increased  impact,  if  any,  as  the  stoppage 
lengthens.  Criticality  is  measured  by  the 
time  required  for  the  work  stoppage  to 
have  an  effect  on  operational  capability. 
This  time  must  be  stated  in  terms  of 
days. 

222.101-71    Acquisition  of  stevedoring 
services  during  latxK  disputes. 

When  stevedoring  services  are 
furnished  by  a  contractor  to  a 
Department,  and  the  performance  under 
the  contract,  although  urgently  required. 
is  delayed  through  a  labor  dispute,  the 
following  procedures  shall  be  utilized  in 
the  order  of  priority  listed.  Each 
successive  procedure  shall  be  used  only 
when  the  preceding  steps  are 
inadequate. 

(a)  An  attempt  shall  be  made  to  have 
management  and  labor  voluntarily  agree 
to  exempt  military  supplies  from  the 
labor  dispute  by  continuing  the 
movement  of  such  material. 

(b)  Vessels  shall  be  diverted  to 
alternate  ports  able  to  provide 
necessary  stevedoring  services. 

(c)  Consideration  shall  be  given  to 
contracting  with  reliable  alternative 
sources  of  supply  within  the  stevedoring 
industry. 

(d)  Civil  service  stevedores  shall  be 
utilized  to  perform  the  work  therefor 
performed  by  contract  stevedores. 

(e)  Military  personnel  shall  be  utilized 
to  handle  the  cargo  which  was  being 
handled  by  contract  stevedores  prior  to 
the  labor  dispute. 

(f)  When  the  exigencies  of  a  situation 
require  deviation  from  the  procedures 
outlined  above,  the  Departmental 
headquarters  labor  advisor  (see  listing 
at  222.101-1  (S-74))  shall  be  proniptly 
notified. 

222.102    Federal  and  State  Ubor 
r6<|uir6fTwntft. 

222.102-70    Applications  by  contractors 
for  relaxation  of  requirements. 

(a)  Departments  shall  not  initiate 
applications  of  any  kind  for  suspension 
or  relaxation  of  labor  requirements 
without  prior  coordination  of  the 
Departmental  headquarters  labor 
advisor  (see  listing  at  222.101-1(8-74)). 
They  may.  however,  support  such 
applicatioBs  by  contractors  or  suppliers 
when  all  of  the  following  circuntstances 
and  conditions  have  been  met: 

(1)  The  interested  contractor  or 
supplier  has  filed  his  application  for 
relaxation  of  the  laws,  orders  or 
regulations  involved  with  the 
appropriate  Governmental  official 
charged  with  the  enforcement  of  such 
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labor  requirements  applicable  to  the 
contract  involved; 

(2)  The  required  products  or  sen'ices 
ure  in  short  supply  and  unless  the 
application  is  granted,  production 
schedules  for  critically  needed  military 
material  cannot  be  met; 

(3)  There  is  no  alternative  source  of 
supply  reasonably  available  to  furnish 
the  products  or  services  within  the 
period  of  time  delivery  is  required; 

(4)  There  is  no  practicable  possibility 
of  taking  action  (such  as  recruiting, 
training,  and  more  effective  utilization 
of  manpower)  as  an  alternative  to 
relaxation  of  applicable  Governmental 
labor  requirements: 

(5)  The  apparent  supply  of  labor,  and 
in  particular  of  critical  skills,  is  limited, 
and  it  is  not  practicable  to  set  up  new 
production  lines  or  to  use  additional 
facilities  as  an  alternative  to  the  relief 
requested:  and 

(6)  The  granting  of  the  application  will 
not  result  in  an  excessive  increase  in 
hours  or  work,  an  unreasonable 
curtailment  of  rest  and  lunch  periods,  an 
undesireable  impairment  of  working 
conditions,  or  otherwise  adversely  affect 
the  productivity  of  the  facility  involved. 

(b)  Requests  for  authority  to  support 
an  application  on  behalf  of  a  contractor 
or  supplier  shall  be  submitted  to  the 
Departmental  headquarters  labor 
advisor  (see  listing  at  222.101-1(5-74)). 
Such  requests  shall  contain  the 
following  information: 

(1)  The  facilities  and  services  involved 
and  affected: 

(2)  Provision(s)  of  law  which  require 
relaxation: 

(3)  Criticality  or  relative  scarcity  of 
the  material: 

(4)  Circumstances  necessitating  the 
relaxation  (for  example,  a  shortage  in 
the  local  supply  of  skilled  labor); 

(5)  Remedial  action  being  taken  by  the 
manufacturer  (e.g.,  training,  recruiting, 
more  effective  utilization  of  manpower): 

(6)  The  most  limited  relaxation  of  the 
requirement  necessary  for  completion  of 
the  specific  work;  and 

(7)  The  approximate  period  of  time 
required  for  completion  of  the  work. 

(c)  Consistent  with  the  limitations  of 
security  and  the  foregoing  requirements, 
contract  information  may  be  furnished 
to  the  appropriate  Governmental 
official,  upon  request,  in  connection  with 
an  application  of  a  contractor  or 
supplier  for  relaxation  of  a  labor 
requirement  as  to  the  execution  of  a 
contract  in  pursuance  of  a  military 
acquisition  program. 


222.103    OvctHnM. 


222.103-4    Approvals. 

The  Deputy  Assistant  Secretary 
(Acquisition),  Office  of  the  Assistant 
Secretary  of  the  Army  (Research 
Development  and  Acquisition),  for  the 
Army;  the  Office  of  the  Assistant 
Secretary  of  the  Navy  (Shipbuilding  and 
Logistics),  Deputy  Director,  Contracts  & 
Business  Management,  for  the  Navy;  the 
Director  of  Contracting  and 
Manufacturing  Policy,  Headquarters, 
USAF,  for  the  Air  Force;  the  Executive 
Director  for  Contracting,  for  the  Defense 
Logistics  Agency:  the  Director  of 
Procurement,  for  the  National  Security 
Agency:  the  Assistant  to  the  Director  for 
Administration,  for  the  Defense 
Communications  Agency:  the  Chief, 
Office  of  Procurement,  for  the  Defense 
Nuclear  Agency;  and  the  Staff  Director 
of  Logistics,  for  the  Defense  Mapping 
Agency;  are  authorized,  without  power 
of  delegation,  to  designate  without 
power  of  redesignation,  officers  and      \ 
civilian  officials  for  the  purpose  of 
approving  overtime  premiums  at 
Government  expense.  Such  approval 
may  be  for  an  individual  contract, 
project,  or  program,  or  for  a  plant, 
division,  or  company,  as  most 
practicable,  and  shall  ordinarily  be 
prospective,  but  may  be  retroactive 
when  justified  by  the  circumstances. 
When  two  or  more  contracting  offices 
have  current  contracts  at  a  single 
facility,  and  the  approval  of  overtime  by 
one  contracting  office  will  affect  the 
performance  or  cost  of  contracts  of 
another,  the  approving  official  will 
obtain  the  concurrence  of  other 
appropriate  approving  officials  and  seek 
agreement  as  to  the  contracts  under 
which  overtime  premiums  will  be 
approved.  If  the  approving  officials  do 
not  agree  within  a  reasonable  time  as  to 
the  action  to  be  taken,  a  decision  shall 
be  obtained  through  normal  channels. 
Ordinarily,  in  the  absence  of  evidence  to 
the  contrary,  a  contracting  office  may 
rely  on  the  contractor's  statement  that 
such  approval  will  not  affect  the 
performance,  or  payments  in  connection 
with  any  contract  of  another  contracting 
office. 

Subpart  222.4— Lat>or  Standards  for 
Contracts  Involving  Construction 

This  Subpart  has  been  reserved 
pending  development  of  appropriate 
coverage  in  FAR  Subpart  22.4  to  reflect 
recent  changes  in  Department  of  Labor 
Regulations. 


Subpart  222.6— Walsti-Healey  Public 
Contracts  Act 


222.604    Exvmptions. 

222.604-2    Regulatory  exemption*. 

(c)  In  addition  to  the  requirements 
contained  in  FAR  22.604-2(c)  regarding 
head  of  agency  requests  to  the  Secretary 
of  Labor  for  exemption  of  contracts  or 
classes  of  contracts  from  any  or  all 
stipulations  of  the  Walsh-Healey  Public 
Contracts  Act,  all  applications  for  such 
exemptions  shall  (1)  contain  pertinent 
data  (including  a  statement  of 
justification)  and  recommendation  and 
(2)  be  submitted  through  contract 
channels  to  the  departmental 
headquarters  labor  relations  advisor 
(see  listing  at  222.101-1(8-74)). 

222.609  Regional  Juftsdlctlons  of  tha 
Department  of  L^bor,  Wag*  and  Hour 
Division. 

In  contrast  to  FAR  22.609,  the  regional 
office  locations  set  forth  below  contain 
both  street  addresses  and  telef^hone 
numbers. 

(a)  Boston  Region — For  the  States  of 
Maine,  Vermont,  New  Hampshire, 
Massachusetts,  Rhode  Island,  and 
Connecticut:  Regional  Administrator, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Room  1612C, 
John  F.  Kennedy  Federal  Building, 
Government  Center,  Boston.  MA  02203 
(telephone:  617-223-2035). 

(b)  New  York  Region— ¥ot  the  States 
of  New  York  and  New  Jersey  and  for 
Puerto  Rico  and  the  Virgin  Islands: 
Regional  Administrator,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  1515  Broadway, 
New  York,  NY  10036  (telephone:  212- 
971-5451). 

(c)  Philadelphia  Region — For  the 
States  of  Pennsylvania,  Maryland. 
Delaware,  Virginia.  West  Virginia,  and 
the  District  of  Columbia:  Regional 
Administrator,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  7D4C.  1317  Filbert  Street. 
Philadelphia,  PA  19107  (telephone:  215- 
597-9633). 

(d)  Atlanta  Region — For  the  States  of 
Florida,  Georgia,  North  Carolina,  South 
Carolina,  Tennessee,  Alabama. 
Kentucky,  and  Mississippi:  Regional 
Administrator,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  331, 1371  Peachtree  Street, 
NE.  Atlanta.  GA  30309  (telephone:  404- 
526-5801). 

(e)  Chicago  Region— For  the  States  of 
Illinois,  Indiana,  Michigan,  Minnesota, 
Ohio,  and  Wisconsin:  Regional 
Administrator.  Employment  Standards 
Administration.  U.S.  Department  of 
Labor,  U.S.  Courthouse  and  Federal 
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Office  Building,  Room  742,  219  South 
Dearborn  Street,  Chicago,  IL  60604 
(telephone;  312-353-7280). 

(f)  Dallas  Region — For  the  States  of 
Texas.  New  Mexico,  Oklahoma, 
Arkansas,  and  Louisiana:  Regional 
Administrator,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  Room  13F12, 1100  Commerce 
Street,  Dallas,  TX  75202  (telephone:  214- 
749-2037). 

(g)  Kansas  City  Region — For  the 
States  of  Missouri,  Kansas,  Nebraska, 
and  Iowa:  Regional  Administrator, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor.  Room  2CKX), 
Federal  Office  Building,  911  Walnut 
Street,  Kansas'City,  MO  64102 
(telephone:  816-374-5384). 

(h)  Denver  Region — For  the  States  of 
Colorado,  North  Dakota,  South  Dakota, 
Utah.  Wyoming,  and  Montana:  Regional 
Administrator,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  246.  232  New 
Customshouse.  721  19th  Street,  Denver, 
CO  80202  (telephone:  303-837-4613). 

(i)  San  Francisco  Region — For  the 
States  of  California,  Nevada,  Arizona, 
and  Hawaii,  and  for  Guam,  and  various 
Pacific  Islands:  Regional  Administrator, 
Employment  Standards  j\dministration, 
U.S.  Department  of  Labor,  450  Golden 
Gate  Avenue,  Room  10431,  San 
Francisco,  CA  94102  (telephone:  415- 
556-1318). 

(j)  Seattle  Region— For  the  States  of 
Washington.  Oregon,  Idaho,  and  Alaska: 
Regional  Administrator,  Employment 
Standards  Administration.  LI.S. 
Department  of  Labor,  2008  Smith  Tower, 
506  Second  Avenue,  Seattle,  WA  98104 
(telephone:  206-442-1536). 

Subpart  222.8 — Equal  Employment 
Opportunity  i 

222.804    Afflnnative  action  programs. 

222.804-2    Construction. 

(b)  Requests  for  instructions  shall  be 
forwarded  through  contracting  channels 
to:  Labor  Advisor.  OASA(RDA),  for  the 
Army:  the  cognizant  field  office  of  the 
Naval  Facilities  Engineering  Command, 
for  the  Navy;  Director  of  Contracting 
and  Manufacturing  Policy,  Headquarters 
USAF,  for  the  Air  Force;  Executive 
Director  for  Contracting,  for  the  Defense 
Logistics  Agency:  Director  of 
Procurement,  for  the  National  Security 
Agency;  the  Counsel,  for  the  Defense 
Communications  Agency:  Director, 
Acquisition  Management,  for  the 
Defense  Nuclear  Agency:  Staff  Director 
of  Logistics,  for  the  Defense  Mapping 
Agency:  and  the  Assistant  Director  for 
Administrative  Services,  for  the  Defense 
Civil  Preparedness  Agency. 


222.805  Procedures. 

(a)(2)  A  listing  of  Department  of  Labor 
regional  offices  can  be  found  at  222.609 
(in  using  the  listing,  replace  "Wage  and 
Hour  Division"  with  "Office  of  Federal 
Contract  Compliance  Programs"). 

222.806  Inquiries. 

(b)  Matters  requiring  the  attention  of 
OFCCP.  Washington,  DC  Headquarters 
shall  be  forwarded  to  the  departmental 
labor  advisor  (see  listing  at  222.101-1(S- 
74))  for  referral  to  the  Director,  OFCCP. 

222.807  Exemptions. 

(c)  The  contracting  officer's 
justification  for  exemption  shall  be 
submitted  through  appropriate 
contracting  channels  to  the 
departmental  labor  advisor  (see  listing 
at  222.101-1  (S-74))  for  departmental 
coordination  and  submission,  if 
favorably  endorsed,  to  the  Deputy 
Assistant  Secretary  of  Defense 
(Production  Support)  (DASD(A&L)(PS)). 
If  the  request  is  submitted  under  FAR 
22.807(a)(1),  the  DASD(A&L)(PS)  shall 
forward  it  to  the  Secretary  of  Defense 
for  granting  of  the  exemption,  and  if  the 
exemption  is  granted,  shall  notify  the 
Director,  OFCCP  within  30  days  of  such 
action.  If  the  request  is  submitted  under 
FAR  22.807(a)(2)  or  FAR  22.807(b)(5),  the 
DASD(A&L)(PS)  shall  forward  it  to  the 
Director,  OFCCP. 

Subpart  222.10— Service  Contract  Act 
of  1965 

222.1003    Applicability. 

(e)  Requests  for  determinations  and 
exemptions. 

(1)  The  contracting  officer  shall  direct 
requests  for  determination  of 
applicability  of  the  Act  or  determination 
of  the  applicability  or  appropriateness  of 
Department  of  Labor  Wage 
determinations  to  the  departmental 
labor  advisor  (see  listing  at  222.101-1(5- 
74)). 

(2)  The  contracting  officer  shall 
submit  in  writing  requests  for  exemption 
from  the  Act  through  contracting 
channels,  as  appropriate,  to  the 
departmental  labor  advisor  (see  222.101- 
1(5-74)).  The  labor  advisor  shall  effect 
necessary  departmental  coordination 
and  submit  the  request,  if  endorsed,  to 
the  Administrator,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Washington.  DC  20210. 

222.1006    Glaus**  for  contracts  ov*r 
$2,500. 

(5-70)  Potential  Application  Clause. 
The  contracting  officer  shall  insert  the 
clause  at  252.222-7000,  Potential 
Application  of  the  Service  Contract  Act, 
As  Amended  (Fixed  Price),  (SEP  1979)  in 


solicitations  and  contracts  for  overhaul 
and  modification  of  equipment,  which 
are  considered  by  the  contracting  office 
to  be  subject  to  the  Walsh-Healey  Public 
Contracts  Act  rather  than  the  Service 
Contract  Act,  as  amended.  In  paragraph 
(c)  of  the  clause,  "60  days"  may  be 
substituted  for  "30  days". 

[S-71)  Minimum  Wages  and  Fringe 
Benefits.  The  contracting  shall  insert  the 
clause  at  252.222-7001,  Service  Contract 
Act  (SCA)  Minimum  Wages  and  Fringe 
Benefits,  in  solicitations  and  contracts 
when: 

(1)  The  clause  at  FAR  52,222-41 
applies: 

(2)  The  contract  resulting  from  this 
solicitation  succeeds  an  ongoing 
contract  for  substantially  the  same 
services; 

(3)  The  incumbent  contractor  has 
negotiated  or  is  negotiating  a  CBA  with 
some  or  all  of  its  service  employees:  and 

(4)  All  applicable  Department  of 
Labor  wage  determinations  have  been 
requested  but  not  received. 

222. 1 007    Notice  of  intent  to  malce  a 
service  contract 

(e)  Requests,  other  than  routine 
requests  to  check  the  status  of  the 
submitted  Notice  of  Intention  to  Make  a 
Service  Contract  and  Response  to 
Notice  (SF-98/98(a)),  to  the  Department 
of  Labor,  Washington,  DC  headquarters 
are  not  authorized.  Other-than-routine 
requests  shall  be  made  through  the 
departmental  labor  advisor  (see  listing 
at  222.101-1(5-74))  who,  if  the  request  is 
justified,  shall  contact  cognizant 
Department  of  Labor  headquarters 
officials  regarding  the  request. 

(5-70) -9)  If  the  SCA  wage 
determination  requested  in  accordance 
with  FAR  22.1007(a)  is  not  received  in 
time  for  inclusion  in  the  solicitation,  and 
absent  an  incumbent  contractor  union 
agreement,  the  contracting  officer 
should  proceed  using  the  latest  wage 
determination  included  in  the  existing 
contract,  if  any.  If  a  new  wage 
determination  is  subsequently  received 
10  or  more  days  prior  to  the  opening  of 
bids  or  the  date  established  for  the 
initial  receipt  of  proposals,  the 
solicitation  must  be  amended 
accordingly.  However,  if  a  new  wage 
determination  is  received  less  than  10 
days  before  the  opening  of  bids  or  the 
date  established  for  the  initial  receipt  of 
proposals,  it  shall  be  included  in  the 
solicitation  only  when  there  is  a 
reasonable  time  to  notify  offerors 
thereof. 

(2)  In  those  cases  involving  an 
incumbent  contractor  operating  under  a 
collective  bargaining  agreement,  the 
wage  determination  in  the  incumbent's 
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contract  shall  not  be  included  in  any 
solicitation  that  must  be  released 
without  a  new  SCA  wage  determination. 
Instead,  using  the  solicitation  provisions 
as  prescribed  at  222.1006(8-71),  offerors 
shall  be  informed  that — 

(i)  The  economic  terms  of  such 
agreement! s)  will  apply  to  the  contract 
and  should  be  considered  in  developing 
an  offer  however, 

(ii)  Pursuant  to  Department  of  Labor 
Regulations  at  29  CFR  4.1c.  and  subject 
to  the  conditions  set  forth  in  FAR 
22.1007(f)  and  22.1008-1.  the  economic 
terms  of  any  agreement  entered  into 
subsequent  to  this  solicitation  might 
apply  to  the  contract. 

(3)  The  contracting  officer  shall  notify, 
in  writing,  the  Administrator.  Wage  and 
Hour  Division,  Employment  Standards 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  of  each  case 
when  compelled  to  proceed  without  a 
new  wage  determination  due  to  a 
delayed  response  from  the  Department 
of  Labor.  An  information  copy  of  each 
such  notice  shall  be  forwarded  to  the 
appropriate  departmental  labor  advisor 
(see  222.101-1  (S-74)). 

222.1000    Wage  determinations  and 
collective  bargaining  agreements. 

222.1006-1     Before  award. 

(a)  Solicitations  and  contracts  for 
more  than  S2,500  shall  contain  an 
attachment  (wage  determination  or 
appropriate  revisions  thereto]  issued  by 
the  Administrator  in  response  to  the 
notice  required  under  FAR  22.1007(a), 
setting  forth  the  minimum  wages  and 
fringe  benefits  for  service  employees  to 
be  employed  thereunder.  However, 
wage  determinations  and  revisions 
thereto  shall  not  apply: 

(1)  Where  no  collective  bargaining 
agreement  exists  and  wage 
determinations  or  revisions  are  received 
less  than  10  days  before  the  opening  of 
bids  or  date  established  for  the  initial 
receipt  of  proposals,  unless  the 
contracting  officer  finds  Ihal  there  is  a 
reasonable  time  to  notify  bidders  or 
offerors  thereof;  or 

(2)  Where  a  collective  bargaining 
agreement  does  exist  and  (i)  the 
contracting  agency  has  received  notice 
of  the  existence  thereof  less  than  10 
days  before  bid  opening  or 
commencement  of  performance  of  a 
negotiated  contract,  option,  or  contract 
extension,  and  (ii)  the  contracting  officer 
determines  that  there  is  not  reasonable 
time  to  incorporate  a  new  wage 
determination  in  the  solicitation,  and 
(iii)  the  notices  required  by  FAR  2Z1007 
[a]  and  (f)  have  been  given. 


222. 1009     Notice  Of  award. 

Two  copies  of  SF  99  shall  be  prepared 
for  contracU  of  $2,500  or  more  but  less 
than  $25,000  containing  the  clause  in 
FAR  52.222-41:  for  the  initial  order  (if 
less  than  $25,000)  under  an  indefinite- 
type  contract  or  basic  ordering 
agreement  containing  the  clause  in  FAR 
52.222-41;  and  for  the  initial  purchase  (if 
less  than  $25,000)  under  a  blanket 
purchase  agreement  containing  the 
clause  in  FAR  52.222-41.  The  address  for 
the  Department  of  Labor  office  cited  is 
Washington.  DC  20210. 

(S-70)  Individual  Procurement  Action 
Report  (DD  Form  350).  TTie  contracting 
officer  shall  not  report  to  the 
Department  of  Labor  awards  of  service 
contracts  of  $25,000  or  more  containing 
the  clause  in  FAR  52.222-41  and  initial 
orders/calls  of  $25,000  or  more  under 
indefinite  delivery-type  contracts,  basic 
ordering  agreements,  and  blanket 
purchase  agreements  containing  the 
clause  in  FAR  52.222-41.  SF  99 
information  pertinent  to  such  contracts 
and  agreements  is  contained  in  DD  Form 
350  Data  Input  which  is  accessible  to  the 
Department  of  Labor  via  the  Federal 
Procurement  Data  System. 


222.1011 

(a)  The  contracting  officer  shall 
submit  a  request  for  a  hearing  to  the 
departmental  labor  advisor  (see  listing 
at  222.101-1  (S-74))  who  shall  effect 
necessary  departmental  coordination 
and  forward  the  request,  if  endorsed,  to 
the  Department  of  Labor. 

222.1012    WHttholdlng  of  contract 
payments. 

Generally,  sums  withheld  shall  be 
forwarded  immediately  to  the 
Department  of  Labor  for  payment  to 
employees  unless  otherwise  directed  by 
the  Department  of  Labor. 

Subpart  222.13— Special  D4sat>ted  and 
Vietnam  Era  Veterans 

222.1303    Waivers. 

(c)  The  contracting  officer  shall 
submit  a  request  for  waiver  under  FAR 
22.1303  (a)  and  (b)  via  appropriate 
contracting  channels  to  the 
departmental  or  agency  headquarters 
contractor  labor  relations  advisor  (see 
222.101-l(S-74))  for  listing  of  advisors). 
If  the  waiver  request  is  justified,  the 
advisor  shall  endorse  the  request  and 
forward  it  to  the  OASD(A&L)(P)  for 
waiver  by  the  Secretary  of  Defense. 
Only  the  Secretary  of  Defense  may 
make  waivers  under*  FAR  22.1303. 

222. 1 306    Complaiat  procedures. 

Each  complaint  received  shall  be 
forwarded  by  the  contracting  officer  as 
indicated  in  FAR  22.1306.  The 


contracting  officer  shall  notify  the 
complainant  of  such  referral.  The 
contractor  in  question  shaH  not  be 
advised  in  any  manner  or  for  any  reason 
of  the  complainant's  name,  the  nature  of 
the  complaint,  or  the  fact  that  the 
complaint  was  received. 

Subpart  222.14 — Employment  of  ttie 
Handicapped 

222.1403  Waivers. 

(c)  The  contracting  officer  shall 
submit  a  request  for  waiver  under  PAR 
22.1403  (a)  and  (b)  via  appropriate 
contracting  channels  to  the 
departmental  or  agency  headquarters 
contractor  labor  relations  advisor  (see 
222.101-1(5-74)  for  listing  of  advisors).  If 
the  waiver  request  is  justified,  the 
advisor  shall  endorse  the  request  and 
forward  it  to  the  OASD(A&L){P)  for 
waiver  by  the  Secretary  of  Defense. 
Only  the  Secretary  of  Defense  may 
make  waiver  under  FAR  22.1403. 

222. 1 404  Department  of  Labor  notices. 

To  assist  the  contracting  ofHcer  in 
obtaining  appropriate  notices  to  be 
furnished  the  contractor,  a  listing  of 
Department  of  Labor  regional  offices  is 
located  at  222.609  (for  this  purpose, 
replace  "Wage  and  Hour  Division"  with 
"Office  of  Federal  Contract  Compliance 
Programs"). 

222.1406    Complaint  procedures. 

Each  complaint  received  shall  be 
forwarded  by  the  contracting  officer  as 
indicated  in  FAR  12.1406  (see  222.609  for 
listing  of  Department  of  Labor  regional/ 
area  offices).  The  contracting  officer 
shall  notify  the  complainant  of  such 
referral.  The  contractor  in  question  shall 
not  be  advised  in  any  manner  or  for  any 
reason  of  the  complainant's  name,  the 
nature  of  the  complaint,  or  the  fact  that 
the  complaint  was  received. 

Subpart  222.70— Safety  and  Health 
Regulatlone  for  Shipyard  and  Related 
Employment 

222. 700 1  Safety  and  ttealth  regulations. 
The  Secretary  of  Labor  has 

promulgated  safety  and  health 
regulations  for  shipyard  and  related 
employment  pursuant  to  the  authority  of 
Pub.  L.  85-742.  72  Stat.  835  (approved 
August  23,  1958)  amending  section  41  of 
the  Longshoremen's  and  Harbor 
Worker's  Compensation  Act  (33  U.S.C. 
941).  These  regulations  are  set  forth  in 
Title  29,  Code  of  Federal  Regulations. 
Subtitle  B,  Part  1915. 

222.7002  AppHcsMWy. 

These  regulations  apfdy  to  ship  repair 
and  shipbuilding  or  related  work,  as 
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defined  therein,  performed  within  the 
Federal  maritime  jurisdiction  on  the 
navigable  waters  of  the  United  States, 
including  any  dry  dock  or  marine 
railway, 

222.7003  Contract  clause. 

The  Master  Agreement  for  Repair  and 
Alteration  of  Vessels  includes  a  clause 
entitled  "U.S.  Department  of  Labor 
Safety  and  Health  Regulations  for  Ship 
Repairing"  directing  the  attention  of  the 
contractor  to  the  applicability  of  these 
regulations.  Similar  clauses  should  be 
included  in  shipbuilding  and  ship 
conversion  contracts. 

222.7004  Administration  and  enforcement. 
The  responsibility  for  compliance  with 

the  U.S.  Department  of  Labor 
Regulations  is  placed  upon  employers, 
any  of  whose  employees  are  engaged  in 
any  ship  repair,  shipbuilding,  or  related 
employment  aboard  any  vessel  upon  the 
navigable  waters  of  the  United  States, 
including  any  dry  dock  or  marine 
railway.  Consequently,  prime 
contractors  or  subcontractors  or  both 
may  be  responsible  for  compliance  with 
these  regulations.  Insofar  as  the 
Government  is  concerned,  the 
responsibility  for  the  administration  and 
enforcement  of  these  regulations  is  with 
the  U.S.  Department  of  Labor. 
Contractors  or  employees  who  inquire 
concerning  applicability  or 
interpretation  of  the  foregoing 
regulations  shall  be  advised  that  rulings 
concerning  such  matters  fall  within  the 
jurisdiction  of  the  U.S.  Department  of 
Labor  and  shall  be  given  the  address  of 
the  appropriate  field  office  of  the  Bureau 
of  Labor  Standards  of  the  U.S. 
Department  of  Labor. 

Subpart  222.71— Fair  Labor  Standards 
Act  of  193S 

222.7101  Basic  statute. 

The  Fair  Labor  Standards  Act  of  1938 
(Act  of  June  30, 1938;  29  U.S.C.  201-219), 
as  amended,  provides  for  the 
establishment  of  minimum  wage  and 
maximum  hour  standards,  creates  a 
Wage  and  Hour  Division  in  the 
Department  of  Labor  for  purposes  of 
interpretation  and  enforcement 
(including  investigations  and 
inspections  of  Government  contractors), 
and  prohibits  oppressive  child  labor. 
Said  Act  applies  to  all  employees, 
unless  otherwise  exempted,  who  are 
engaged  in  (a)  interstate  commerce  or 
(b)  any  closely  related  process  or 
occupation  essential  to  such  production. 

222.7102  Suits  against  government 
contractors. 

Payments  made  pursuant  to  the 
provisions  of  the  Fair  Labor  Standards 


Act  are  usually  reimbursable  under  cost 
or  cost-plus-a-fixed-fee  contracts. 
Consequently,  each  Department  has  a 
direct  interest  in  claims  and  suits  under 
said  Act  which  are  made  or  brought  in 
connection  with  such  contracts. 
Procedures  have  been  established,  by 
agreement  bstwpen  the  Department  of 
Justice  and  the  Departments  governing 
the  defense  of  Fair  Labor  Standards  Act 
suits.  These  procedures  in  general 
contemplate  the  defense  of  Fair  Labor 
Standards  Act  suits  by  private  counsel 
employed  by  the  contractor,  the 
employment  of  whom  is  approved  by  the 
Department  concerned.  These 
procedures  must  be  followed  if 
contractors  are  to  be  reimbursed  for  the 
amount  of  any  judgment  under  said  Act. 
or  for  any  litigation  expenses  (including 
the  reasonable  fees  of  such  private 
counsel). 

222.7103    Rulings  on  applicability  or 
Interpretation. 

Contractors  or  contractor  employees 
who  inquire  concerning  applicability  or 
interpretation  of  the  Fair  Labor 
Standards  Act  shall  be  advised  that 
rulings  concerning  such  matters  fall 
within  the  jurisdiction  of  the  Department 
of  Labor  and  shall  be  given  the  address 
of  the  appropriate  Regional  Director  of 
the  Wage  and  Hour  and  Public 
Contracts  Divisions  of  the  Department 
of  Labor. 

Subpart  222.72— Section  8078,  1986 
Defense  Appropriations  Act- 
Restrictions  on  the  Employment  of 
Personnel  for  Work  on  Construction/ 
Service  Contracts  in  Alaska  and  Hawaii 

222.7200    Policy. 

(a)  Except  as  provided  in  (b)  and  (c) 
below.  Section  8078  of  the  1986  Defense 
Appropriations  Act  requires  that 
notwithstanding  any  other  provision  of 
law,  every  contract  awarded  during  FY 
1986  calling  for  construction  or  services 
to  be  performed  in  whole  or  in  part 
within  the  State  of  Alaska  or  the  State 
of  Hawaii  shall  include  a  provision 
requiring  the  contractor  to  employ,  for 
the  purpose  of  performing  that  portion  of 
the  contract  work  within  the  particular 
state,  individuals  who  are  residents  of 
that  state,  and  who,  in  the  case  of  any 
craft  or  trade,  possess  or  would  be  able 
to  acquire  promptly  the  necessary  skills 
to  perform  the  contract. 

(b)  This  section  shall  not  apply  at  any 
time  during  FY  1986  when  the 
unemployment  rate  in  Alaska  is  not  in 
excess  of  the  national  average  rate  of 
unemployment  as  determined  by  the 
Secretary  of  Labor. 

(c)  This  section  shall  not  apply  to 
contracts  to  be  performed  in  whole  or  in 
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part  within  the  State  of  Hawaii  unless  in 
FY  1986  the  unemployment  rate  in 
Hawaii  is  in  excess  of  the  national 
average  rate  of  unemployment  as 
determined  by  the  Secretary  of  Labor. 

222.7201  Waivers. 

This  section  may  be  waived  by  the 
Secretary  of  Defense,  the  Deputy 
Secretary  of  Defense,  the  Assistant 
Secretary  of  Defense  for  Acquisition  and 
Logistics,  and  any  Secretary, 
Undersecretary,  or  Assistant  Secretary 
of  the  Army,  Navy,  and  Air  Force,  in  the 
interest  of  national  security.  Requests 
for  waiver  shall  be  processed  in 
accordance  with  Departmental  or 
agency  procedures. 

222.7202  Contract  Clause. 

The  contracting  officer  shall  insert  the 
clause  of  252.222-7002,  Restrictions  on 
Employment  of  Personnel,  in  all 
solicitations  and  contracts  in 
accordance  with  222.7200. 

PART  223— ENVIRONMENT, 
CONSERVATION,  AND 
OCCUPATIONAL  SAFETY 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301. 

Subpart  223.3 — Hazardous  Material 
Identification  and  Material  Safety  Data 

223.303    Contract  clause. 

(S-70)  The  contracting  officer  shall 
insert  the  clause  at  252.223-7000,  Notice 
of  Radioactive  Materials,  in  all  contracts 
for  items,  components  thereof,  and 
materials  which  are  radioactive  in 
which  the  radioactivity  per  gram  is 
greater  than  0.002  microcuries.  Such 
contracts  include,  but  are  not  limited  to, 
contracts  for  aircraft,  ammunition, 
missiles,  vehicles,  electronic  tubes, 
instrument  panel  gauges,  compasses  and 
identification  markers. 

Subpart  223.70 — Safety  Precautions 
for  Ammunition  and  Explosives 

223.7001  Definttion. 

The  term  "ammunition  and 
explosives",  as  used  in  this  subpart, 
means  liquid  and  solid  propellants  and 
explosives,  pyrotechnics,  incendiaries 
and  smokes  in  any  of  the  following:  bulk 
form,  ammunition,  rockets,  missiles, 
warheads,  devices,  and  components 
thereof,  except  for  wholly  inert  items. 

223.7002  Policy  and  contract  clauses. 

(a)  The  requirements  of  DoD  4145.26- 
M,  "DoD  Contractors'  Safety  Manual  for 
Ammunition  and  Explosives",  are  to  be 
applied  to  all  contracts  involving 
ammunition  or  explosives.  To 
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accomplish  this  policy,  all  solicitations/ 
requests  Cor  quotations,  and  resulting 
contracts  involving  development, 
testing,  research,  manufacturing, 
handling,  loading,  assembling, 
packaging,  storage,  transportation, 
renovation,  demilitarization, 
modification,  repair,  disposal 
inspection,  or  other  use  of  ammunition 
and  explosives  shall  include,  in  its 
entirety,  the  clause  set  forth  in  252.223- 
7001.  except  as  noted  below: 

(i)  The  clause  is  not  to  be  included  in 
contracts  solely  because  of  inert 
components  containing  no  explosives, 
propeliants.  or  pyrotechnics. 

(ii)  The  clause  is  no4  to  be  included  in 
contracts  which  are  solely  for 
flammable  liquids,  acids,  oxidizers, 
powdered  metals,  or  other  naterials 
having  Are  or  explosive  characteristics. 
However,  the  ckuse  shall  be  included  in 
contracts  which  require  the  use  or 
incorporation  of  such  materials  for 
initiation,  propulsion,  or  detonation  as 
an  integral  or  component  part  of  an 
explosive,  an  ammunition  or  explosive 
end  item,  or  a  weapon  systen. 

(iii)  When  work  is  to  be  performed  on 
a  Government-owned  installation, 
ammunition  and  explosives  regulations 
of  the  DoD  Component  or  installation 
for  handling  ammunition  and  explosives 
may  be  used  to  supplement  or  substitute 
for  DoD  4145.26-M  (the  manual).  The 
regulations  used  to  supplement  or 
substitute  for  the  manual  must  be  cited 
in  the  contract. 

(b)  The  purpose  of  incorporating  the 
DoD  Manual  into  the  contract  is  to 
minimize  the  potential  for  mishaps  that 
could  interrupt  DoD  operations,  delay 
pro)ect/product  completion  dates, 
adversely  impact  upon  DoD  production 
base  or  capabilities,  damage  or  destroy 
DoD-owned  material/equipment,  or 
cause  injury  to  DoD  personnel. 

(c)  The  clause  at  252.223-7002  shall  be 
inserted  in  all  solicitations  and  contracts 
containing  the  clause  at  252.223-7001. 

223.7003    Praaward  consWaratlons. 

(a)  The  contracting  officer  shall  obtain 
a  preaward  ammunition  and  explosives 
safety  survey  before  awarding  any 
contract  (including  purchase  orders] 
involving  ammunition  and  explosives. 
When  the  prospective  contractor 
proposes  subcontracting  any 
ammunition  and  explosives  work,  the 
preaward  safety  survey  will  also  include 
the  subcontractor(s)  facility. 

(b)  Omission  of  the  clause  from 
solicitations  and  contracts  referred  to  in 
223.7002.  or  waiver  of  mandatory 
requirements  of  the  manual  prior  to 
contract  award,  must  be  approved  by 
the  HCA  or  designee.  When  mandatory 
requirements  of  the  maoual  are  to  be 


waived  prior  to  award,  the  specific 
requirements  to  be  waived  must  be  set 
forth  in  the  solicitation  or  by 
iDodification  thereto.  When  requested 
deviations  from  mandatory 
requirements  of  the  manual  are  refected 
by  the  HCA  or  designee,  but  the 
prospective  contractor  proposes 
corrective  action  acceptable  for 
compliance,  then  the  contractor's 
proposed  corrective  actions  must  be  set 
forth  in  the  schedule  of  the  resulting 
contract.  All  requested  waivers. 
deviations,  or  omissions  of  the  clause 
must  be  reviewed  by  safety  personnel 
responsible  for  ammunition  and 
explosives  safety  prior  to  forwarding  for 
HCA  or  designee  approval. 

(c)  In  contracts  involving  shipment  of 
ammunition  and  explosives,  applicable 
Department  of  Transportation  (DOT)/ 
Military  Traffic  Management  Command 
(MTMC)  requirements  and  other  needed 
transportation,  packaging,  marking,  and 
labeling  requirements  will  be  addressed 
within  the  schedule  of  the  contract. 

(d)  The  contracting  office  will  include 
instructions  within  the  contract 
concerning  final  disposition  of  excess 
(to  include  defective/reject) 
Government-Furnished  Material  (GFM) 
containing  ammunition  and  explosives. 

223.7004    Posttward  cooaldf  Mona. 

(a)  Compliance  with  the  standards 
required  by  the  clause  is  the 
responsibility  of  the  contractor  (see 
242.302(a)(39)).  Contract  administration 
personnel  have  the  responsibility  to 
verify  that  these  contract  requirements 
are  being  implemented  in  a  manner 
which  will  fend  to  reduce  or  eliminate 
the  probability  of  a  mishap  occurrence 
to  the  maximum  extent  practicable.  As 
provided  in  the  clause,  the  standards  of 
the  manual  are  to  be  applied  only  to  the 
contractor's  operations  relating  or 
exposed  to  ammunition  and  explosives. 

(b)  The  contracting  officer  will  review 
contractor  requests  for  waiver  of 
contractual  safety  standards  and 
submissions  for  site  plan  modification  or 
construction  review.  The  manual 
requires  the  contractor  to  submit  these 
requests  throi^h  the  ACO.  If  the  request 
for  review  does  not  include  the  ACO 
review  and  recommendation, 
coordination  with  the  ACO  or  return  of 
the  submission  to  the  ACO  is  required. 
The  contracting  officer  roust  abo  obtain 
a  review  and  recommendation  from  the 
appropriate  servicing  safety  department 
responsible  for  ammimition  and 
explosives  safety.  The  approval/ 
disapproval  determination  by  the 
contracting  officer  should  be  made  to 
the  contractor,  through  the  ACO,  as 
soon  as  practicsbW. 


(c)  Subcontracts.  (1)  The  clause  at 
252.223-7001  requires  the  contractor  to 
notify  the  contracting  officer  prior  to 
placing  subcontracts  for  ammunition 
and  explosives.  When  notification*  are 
received,  the  contr£u:ting  officer  should, 
in  coordination  with  safety  personnel 
request  supporting  contract 
administration  in  accordance  with  PAR 
42.204.  and  should  normally  request 
supporting  administration  when  the 
nature  of  the  subcontract  work 
potentially  endangers  Government 
property,  Government  personnel, 
production  capabihty  or  contract 
completion. 

(2)  When  a  preaward  safety  sarvey 
identifies  areas  in  which  the 
subcontractor  is  in  noncompliance  with 
the  manual  and  those  noncompliances 
could  be  corrected  prior  to  the  starting 
up  of  production,  the  contracting  officer 
shall  require  a  preoperations  survey  to 
verify  that  the  corrections  have  been 
made. 

(3)  When  postaward  safety  reviews 
by  the  Government  uncover  safety 
deficiencies  in  the  subcontractor's 
operation  (whether  or  not  they  are 
immediately  corrected  or  correctable), 
the  cognizant  ACO  for  the  subcontractor 
shall  be  informed.  The  ACO  cognizant 
of  the  subcontractor  shall  immediately 
notify  the  ACO  cognizant  of  the  prime 
contractor,  who  shall  formally  notify  the 
prime  contractor  of  the  subcontractor 
deficiencies  requiring  correction.  In  the 
event  of  critical  safety  deficiencies,  the 
foregoing  notifications  shall  be 
accomplished  by  the  most  expeditious 
means  available. 

PART  224— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

Authority:  5  U.S.C.  301.  10  U.S.C  220B.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201  301. 

Subpart  224.1— Prot»c«ion  of 
Individual  Prtvaqr 

224.102    General. 

(a)(1)  The  Act  applies  to  systems  of 
records  on  individuals  when,  for 
example: 

(i)  Determinations  on  benefits  are 
made  by  Federal  agencies; 

(ii)  Records  are  maintained  for 
administrative  functions  of  the  Federal 
agency  such  as  personnel,  payroll,  etc.; 
or 

(iii)  Health  records  are  maintained  by 
an  outside  contractor  engaged  to 
provide  health  services  to  agency 
personnel. 

(2)  The  Act  does  not  apply  to  sjrstems 
of  records  on  individuals  when: 
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^i)  Records  are  maintained  by  the 
contractor  on  individuals  whom  the 
contractor  employs  in  the  process  of 
providing  goods  and  services  (o  the 
Federal  Government; 

(ii)  An  agency  contracts  with  a  state 
or  private  educational  organization  to 
provide  training,  and  the  records 
generated  on  contraft  students  pursaant 
to  their  attendance  (adroisaion  forma, 
grade  reports)  are  similar  to  those 
maintained  on  other  students  and  are 
cooimingled  with  their  records  on  other 
students. 

224.  Yv3    Procedures. 

(b](2)  Implementation  of  the 
requirements  of  the  Privacy  Act  is 
located  in  DoO  Directive  5400.11  (see 
Appendix  P). 

Subpart  224^— Fraedom  Of 
Information  Act 


224.202 

Implementation  of  the  requirements  of 
the  Freedom  of  Information  Act  is 
located  in  OoO  Directive  5400.7  and  DoD 
Regulation  5400.7-R  (see  Appendix  L). 

PAirr  225— FOREIGN  ACOmSITION 

Aulkorily:  6  U.&C  301. 10  U.S.C.  2202.  D<rf) 
Directive  5000.35.  DpD  FAS  Supplement 
201.301. 

225.000  Scope  oi  Part 

This  part  supplements  FAR  Part  25 
and  provides  special  guidance  (including 
pricing  guidance)  for  Military  Assistance 
Program  acquisitions  and  Foreign 
Military  Sales:  procedures  to  promote 
liaison  with  overseas  activities  and 
compliance  with  government-to- 
govemment  agreements  for  acquisitien 
from  foreign  contractors;  and  procedures 
for  the  solicitation  and  evaluation  of 
offer*  of  defense  equipment  which  are 
qualifying  country  end  products. 

225.001  OennKions. 

As  used  through  this  part  the  words 
and  terms  defined  in  this  paragraph 
shall  have  the  meanings  set  forth  below, 
unless  a  different  definition  is 
prescribed  for  a  specific  subpart. 

"Defense  cooperation  agreement 
country  end  product"  means  an  item 
listed  in  the  defense  cooperation  country 
agreement  and  produced  in  that  country. 

"A  defense  cooperation  country"  is  a 
foreign  country  which  has  a  defense 
cooperation  agreement  and  for  which  a 
Determination  and  Findings  (D&F)  was 
made  by  the  Secretary  of  Defense 
waiving  the  fiuy  American  Act 
restrictions  for  a  list  of  mutually  agreed 
items.  These  countries  are  listed  at 
225.7501. 


"Defense  cooperation  country  offer" 
means  an  offer  of  a  defense  cooperation 
country  end  product,  including 
transportation  to  destination. 

"Defense  equipment"  means  any 
equipment,  item  of  supply,  component, 
or  end  product  purchased  by  the 
Department  of  Defense. 

"Domestic  concern"  means  an 
incorporated  concern  incorporated  in 
the  United  States  or  an  unincorporated 
concern  having  its  principal  place  of 
business  in  the  United  States.  (In  the 
context  of  this  part,  "concern"  refers  to 
a  prospective  or  actual  contractor.  Thus, 
a  contract  with  a  foreign  subsidiary  or 
foreign  branch  or  business  office  of  a 
U.S.  corporation  would  not  be  a  contract 
with  a  domestic  concern.  Conversely,  a 
contract  executed  by  a  foreign  salesman 
or  agent  on  behalf  of  a  domestic  concern 
woiHd  nevertheless  be  a  contract  with  a 
domestic  concern  since  the  basic 
contractual  and  lesgal  j«sponsibility 
resides  with  the  domestic  concern.) 

"Domestic  end  product"  means  (i)  an 
unmanufactured  end  product  which  has 
been  mined  or  produced  in  the  United 
States;  or  (ii)  an  end  product 
manufactured  in  the  United  States  if  the 
cost  of  its  qualifying  country 
components  and  its  components  which 
are  mined,  produced,  or  manufactured  in 
the  United  States  exceeds  50%  of  the 
cost  of  all  its  components.  The  cost  of 
components  shall  include  transportation 
costs  to  the  place  of  incorporation  into 
the  end  product  and  U.S.  duty  (whether 
or  not  a  duty-free  entry  certiRcate  may 
be  issued).  A  component  shall  be 
considered  to  have  been  mined, 
produced,  or  manufactured  In  the  United 
States  (regardless  of  its  source  in  fact]  if 
the  end  product  in  which  it  is 
incorporated  is  manufactured  in  the 
United  States  and  the  component  is  of  a 
class  or  kind  (i)  determined  by  the 
Government  to  be  not  mined,  produced, 
or  manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  and  of  a 
satisfactory  quality:  or  (ii)  as  to  which 
the  Secretary  concerned  has  determined 
that  it  would  be  inconsistent  with  the 
public  interest  to  apply  the  restrictions 
of  the  Buy  American  Act  (FAR 
25.102(a)(3)). 

"FMS/Offset  arrangement  country 
offer  ■  means  an  offer  of  a  FMS/Offset 
airangement  country  end  product, 
including  transportation  to  destination. 
"FMS/Offset  arrangement  coimtry"  is 
a  foreign  country  which  has  an  offset 
arrangement  negotiated  in  conjunction 
with  a  Foreign  Military  Sale  and  which 
arrangement  provides  for  obtaining  a 
waiver  of  the  Buy  American  Act 
restrictiooB  on  a  case-by-case  basis. 
These  countries  are  listed  at  225.7310(a}. 


"PMS/Offset  arrangement  country 

end  product"  means  (i)  an 
unmanufactured  end  product  mined  or 
produced  in  a  FMS/Offset  arrangement 
country:  or  (Ii)  an  end  product 
manufactarad  in  a  FMS/Offset 
arrangement  country  if  the  cost  of  its 
qualifying  country  components  and  its 
components  which  are  mined,  produced, 
or  manufactured  in  the  United  Stales 
exceeds  50%  of  the  cost  of  all  its 
components.  The  cost  of  components 
shall  include  transportation  costs  to  the 
place  of  incorporation  into  the  end 
product  and  any  duty,  whether  or  not 
duty  is  in  fact  paid. 

"Foreign  coocem"  means  a  concern 
that  is  not  a  domestic  concern. 

"Participating  country"  it  a  NATO 
country  which  hat  a  Memorandum  of 
Understanding  (MOU)  or  similar 
agreement  with  the  U.S.,  and  for  which  a 
blanket  DftF  was  made  by  the  Secretary 
of  Defense  waiving  the  Buy  American 
Act  restrictions.  These  countries  are 
listed  at  225.7401. 

"Participating  country  end  product" 
means  (i)  an  unmanufactured  end 
product  mined  or  produced  in  a 
participating  country;  or  (ii)  an  end 
product  manufactured  in  a  participating 
country  if  the  cost  of  its  qualifying 
country  components  and  its  components 
mined,  produced,  or  manufactured  in  the 
United  States  exceeds  50%  of  the  cost  of 
all  its  components.  The  cost  of 
components  shall  include  transportation 
to  the  place  of  incorporation  into  the 
end  product  and  any  duty,  whether  or 
not  duty  is  in  fact  paid. 

"Participating  country  offer"  means  an 
offer  of  a  participating  country'  end 
product,  including  transportation  to 
destination. 

"Qualifying  country"  means  any 
country  defined  as  a  defense 
cooperation  country,  a  FMS/Offset 
arrangement  country,  or  a  participating 
country. 

"Qualifying  country  component" 
means  (i)  an  item  mined,  produced,  or 
manufactured  in  a  participating  country 
or  in  a  FMS/Offset  arrangement  country 
when  the  applicable  D&F  has  been  made 
waiving  the  Buy  American  Act 
restrictions;  or  (ii)  any  item  listed  in  a 
defense  cooperation  country  agreement. 

"Qualifying  country  end  product" 
means  (i)  a  perticipating  country  end 
product;  (ii)  a  FMS/Offset  arrangement 
country  end  product  when  the 
a[>plicable  D&F  has  been  made  waiving 
the  Buy  American  Act  restrictions;  or 
(iii)  a  defense  cooperation  country 
agreement  listed  item. 

"Qualifying  country  offer"  means  an 
offer  of  a  qualifying  country  end 
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product,  including  transportation  to 
destination. 

"Source"  (when  restricted  by  such 
words  as  foreign,  domestic,  qualifying 
country,  etc.)  refers  to  the  actual 
manufacturer  or  producer  of  the  end 
product  or  component  (product  may 
encompass  a  report). 

"United  States"  means  the  States,  the 
EHstrict  of  Columbia.  Puerto  Rico,  and 
possessions.  It  does  not  include  leased 
bases  or  trust  territories. 

Subpart  225.1— Buy  American  Act- 
Supplies 

225.102    Policy. 

(S-70)  Buy  American  Act 
requirements.  Except  as  provided  in  this 
section,  the  Buy  American  Act  requires 
that  in  the  acquisition  of  supplies,  only 
domestic  end  products  shall  be  acquired 
for  public  use  in  the  United  States.  In 
determining  whether  an  end  product  is  a 
domestic  end  product,  only  the  end 
product  and  its  components  shall  be 
considered.  The  act  and  its 
implementation  by  E.0. 10562  and  the 
Balance  of  Payments  Program  require 
the  use  of  evaluation  factors  specified  in 
225.105. 

(1)  Use  outside  the  United  States.  The 
restrictions  of  the  Buy  American  Act  do 
not  apply  to  articles,  materials,  or 
supplies  for  use  outside  the  United 
States.  However,  the  Balance  of 
Payments  Program  is  not  so  restricted. 
In  order  to  uniformly  implement  the 
Balance  of  Payments  Program 
worldwide,  the  preferences  and 
procedures  of  the  Buy  American  Act  for 
soliciting  and  awarding  contracts  for 
supplies  and  applicable  services  have 
been  extended  as  a  matter  of  policy  to 
acquisition  of  supplies  and  applicable 
services  for  use  outside  the  United 
Stales. 

(2)  Unreasonable  cost  or 
inconsistency  with  the  public  interest. 
The  restrictions  of  the  Buy  American 
Act  and  the  Balance  of  Payments 
Program  do  not  apply  when  it  is 
determined  by  the  Secretary  concerned 
that  the  cost  of  a  domestic  end  product 
would  be  unreasonable,  or  that 
acquisition  of  a  domestic  end  product 
would  be  inconsistent  with  the  public 
interest. 

(3)  Nonavailability  in  the  United 
States.  The  Buy  American  Act  does  not 
apply  to  (i)  end  products  of  a  class  or 
kind  which  the  Government  has 
determined  are  not  mined,  produced,  or 
manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  and  of  a 
satisfactory  quality:  or  (ii)  components 
of  end  products  manufactured  in  the 
United  States  or  a  qualifying  country  if 


the  component  is  of  a  class  or  kind 
determined  by  the  Government  to  be  not 
mined,  produced,  or  manufactured  in  the 
United  States  in  sufficient  and 
reasonably  available  commercial 
quantities  and  of  a  satisfactory  quality. 
Certain  items  determined  to  be  exempt 
under  these  exceptions  are  set  forth  in 
FAR  25.108(d)(1). 

(4)  Commissary  resale.  The  provisions 
of  the  Buy  American  Act  do  not  apply  to 
supplies  purchased  specifically  for 
commissary  resale,  hlowever, 
nonsubsistence  items  of  foreign  origin 
purchased  for  resale  in  domestic 
commissaries  must  meet  the  evaluation 
criteria  in  this  subpart. 

(S-71)  A  nonavailability 
determination  is  not  required  for  end 
products  or  components  listed  in  (S-72) 
below  or  in  FAR  25.108(d)(1).  Otherwise, 
acquisitions  of  foreign  end  products  or 
components  on  the  basis  of 
nonavailability  shall  be  made  only  after 
a  determination  of  nonavailability  has 
been  made  and  the  acquisition  is 
approved: 

(1)  At  a  level  above  the  contracting 
officer,  if  the  amount  involved  is 
estimated  not  to  exceed  $25,000; 

(2)  By  the  chief  of  the  contracting 
office  concerned,  if  the  acquisition  is 
estimated  not  to  exceed  $250,000; 

(3)  By  the  head  of  the  contracting 
activity  (HCA)  or  his  immediate  deputy, 
or  in  the  case  of  the  Defense  Advanced 
Research  Projects  Agency  (DARPA).  the 
Director.  DARPA.  if  the  acquisition  is 
estimated  not  to  exceed  $2  million:  or 

(4)  By  the  Secretary  of  the  Department 
concerned,  or  his  designee  at  a  level  no 
lower  than  an  HCA.  if  the  acquisition  is 
estimated  to  exceed  $2  million. 

In  making  such  determination,  and 
granting  such  approval,  the  feasibility  of 
foregoing  the  requirement  or  providing  a 
U.S.  substitute  shall  be  considered. 

(S-72)  Acquisitions  in  the  following 
categories  may  be  made  without 
determinations  or  approvals  otherwise 
required  by  this  subsection. 

(1)  Spare  and  replacement  parts,  if  the 
acquisition  must  be  restricted  to  the 
original  manufacturer  or  his  supplier. 

(2)  Foreign  drugs  by  the  Defense 
Personnel  Support  Center  when  the 
Chief  of  the  Division  of  Technical 
Operations.  Directorate  of  Medical 
Materiel,  has  determined  that  only  the 
requested  foreign  drug  will  fulfill  the 
requirements. 

(S-73)  Balance  of  payments  program 
requirements.  The  50%  evaluation  factor 
in  favor  of  domestic  offers,  implemented 
in  225.105.  is  an  interim  measure 
designed  to  alleviate  the  impact  of  DoD 
expenditures  on  the  Nation's  balance  of 
international  payments.  The  Department 


of  Defense  does  not  expect  to  use  the 
50%  factor  beyond  the  time  when  the 
U.S.  balance  of  payments  deficit  is 
corrected. 

(1)  Although  the  evaluation 
procedures  in  225.105  reduce  overseas 
dollar  expenditures  resulting  from 
defense  acquisition  at  an  acceptable 
increase  in  budgetary  costs,  this  result  is 
an  average  and  overall  result  rather 
than  one  precisely  obtained  in  each 
case.  This  is  so  because,  both  under  the 
Buy  American  Act  and  as  a  matter  of 
administrative  practicability,  items  are 
classified  absolutely  as  "foreign"  or 
"domestic"  and  varying  degrees  within 
each  class  are  not  recognized.  However, 
deviations  (see  FAR  Subpart  1.4)  from 
the  evaluation  procedures  of  225.105 
should  be  considered  for  acquisitions 
over  $250,000  when  it  is  anticipated  that 
the  low  domestic  offer  will  involve 
relatively  substantial  foreign 
expenditures  or  that  the  low  foreign 
offer  will  involve  relatively  substantial 
domestic  expenditures.  Any  request  for 
such  a  deviation  should  be  made 
sufficiently  in  advance  of  solicitation  to 
permit  the  solicitation  to  describe  the 
evaluation  procedure  that  will  be  used. 
Such  deviations  require  the  advance 
approval  of  the  Assistant  Secretary  of 
Defense  (Acquisition  and 
Logistic8)(ASD(AAL))  or  his  designee. 

225.103    Agr«cm«nt«  with  cerlain  foreign 
governments. 

(See  Subparts  225.73,  225.74.  and 
225.75.) 

225.105    Evaluating  offers. 

In  lieu  of  the  procedures  set  forth  in 
FAR  25.105.  the  following  procedures 
are  applicable  to  the  Department  of 
Defense. 

(S-70)  In  accordance  with  the  Buy 
American  Act,  the  Secretary  of  Defense 
has  determined  that  where  the 
procedures  in  (S-71)  below  result  in  the 
acquisition  of  foreign  end  products,  the 
acquisition  of  domestic  end  products 
would  be  (i)  unreasonable  in  cost  or  (ii) 
inconsistent  with  the  public  interest. 

(S-71)  Except  as  provided  in  this 
subparagraph  (S-71)  and  in^S-73)  and 
(S-74)  below,  offers  shall  be  evaluated 
so  as  to  give  preference  to  domestic 
offers  as  follows: 

(1)  Each  nonqualifying  country  offer  of 
defense  equipment  (but  see  exception 
(ii)  below)  shall  be  adjusted  for 
purposes  of  evaluation  either  by 
excluding  any  duty  from  the 
nonqualifying  country  offer  and  adding 
50%  of  the  offer  (exclusive  of  duty)  to 
the  remainder,  or  by  adding  to  the 
nonqualifying  country  offer  (inclusive  of 
duty)  a  factor  of  6%  of  that  offer. 


whichever  results  in  the  greater 
evaluated  price,  except  that  a  12%  factor 
shall  be  used  instead  of  the  6%  factor  if 
(i)  the  firm  submitting  the  low 
acceptable  domestic  offer  is  a  small 
business  concern,  or  a  labor  surplus 
area  concern,  or  both:  (ii)  small 
purchase  procedures  are  not  used;  and 
(iii)  any  contract  award  to  a  domestic 
concern  which  would  result  from 
applying  the  12%  factor,  but  which 
would  not  result  from  applying  the  6%  or 
50%  factor,  would  not  exceed  $100,000.  If 
an  award  for  more  than  $100,000  would 
be  made  to  a  domestic  concern  if  the 
12%  factor  is  applied,  but  would  not  be 
made  if  the  0%  factor  or  50%  factor  is 
applied,  the  matter  shall  be  submitted  to 
the  Secretary  of  the  Department 
concerned  for  decision  as  to  whether  the 
award  to  the  small  business  or  labor 
surplus  area  concern  would  involve 
unreasonable  cost  or  Inconsistency  with 
the  public  interest.  If  the  foregoing 
procedure  results  in  a  tie  between  a 
nonqualifying  country  offer,  as 
evaluated,  and  a  domestic  offer,  award 
shall  be  made  on  the  latter.  In  other 
instances,  use  the  tiebreaking 
procedures  in  214.407-6.  When  more 
than  one  line  item  is  offered  in  response 
to  a  solicitation,  the  appropriate  factor 
shall  be  applied  on  an  item-by-item 
basis,  except  that  the  factor  may  be 
applied  to  any  group  of  items  as  to 
which  the  solicitation  spedfically 
provides  that  award  may  be  made  on  a 
particular  group  of  items. 

(2)  In  the  event  that  a  domestic  offer, 
a  qualifying  country  offer,  and  a 
nonqualifying  country  offer  compete  for 
defense  equipment,  the  qualifying 
country  offer  shall  be  evaluated  without 
applying  the  price  differentials  of  this 
paragraph,  whereas  the  nonqualifying 
country  offer  shall  be  subject  to  the 
price  differentials  (see  Example  E 
below).  However,  in  the  event  the  low 
domestic  offer  exceeds  the  evaluated 
price  of  the  nonqualifying  country  offer, 
all  foreign  offers  shall  be  evaluated  as  if 
no  domestic  offer  was  submitted  (see 
Example  F  below).  In  the  event  a 
qualifying  country  offer  competes 
against  a  nonqualifying  country  offer 
and  no  domestic  offer  is  submitted,  they 
shall  he  evaluated  on  an  equal  basis 
(see  Example  G  below). 

(S-72)  The  following  examples 
illustrate  how  the  procedure  in  (S-71) 
above  should  be  applied.  Throughout 
these  examples,  "domestic  offer — large" 
means  a  domestic  offer  which  is  not 
from  a  small  business  or  labor  surplus 
area  concern;  "domestic  offer — small" 
means  a  domestic  offer  which  is  from 
either  a  small  business  concern  or  a 
labor  surplus  area  concern,  or  both. 


Example  A 

Nonqualifying  Country  Offer,  including 

dutyof»4J00 *4.S00 

Domestic  Offer — latf/a 15.100 

Domestic  Offer— Small 15,110 

A  ward  on  Domestic  Offer — Large. 
Domestic  Offei^— Small  is  out  because  it 
is  not  the  low  acceptable  domestic  offer. 
Nonqualifying  Country  Offer,  if  adjusted 
by  the  50%  factor,  would  be  $14,500  less 
$4,500  duty  (i.e..  $10,000).  plus  50%  of 
$10,000  (i.e.,  $5,000),  or  $15,000:  but  if 
adjusted  by  the  6%  factor,  it  would  be 
$14,500  plus  6%  of  $14,600  (i.e.,  $870),  or 
$15,370;  therefore,  the  6%  factor  is 
added,  and  the  Domestic  Offer — Large  is 
the  low  evaluated  o^er. 

Example  B 

Nonqualifying  Country  Offer,  including 

duty  of  $2,000 _.. 412.000 

Domestic  Offer— Large 15,000 

A  ward  on  Domestic  Offer— Large. 
Nonqualifying  Country  Offer,  adjusted 
by  50%  factor,  is  $15,000;  adjusted  by  6% 
factor,  it  is  $12,720.  Therefore, 
Nonqualifying  Country  Offer  is 
evaluated  at  $15,000,  resulting  in  a  tie 
and  consequent  award  on  the  Domestic 
Offer — Large. 

Example  C 

Nonqualifying  Country  Offer,  including 

duty  of  83.Se0..„ ~ .$13,500 

Domestic  Offer— L.arge 17.000 

Domestic  Offei^-Small 16.100 

Award  on  Domestic  Offer — Small. 
Nonqualifying  Country  Offer,  adjusted 
by  50%  factor  is  $15,000;  adjusted  by  12% 
factor,  it  is  $15,120.  Therefore,  it  is 
evaluated  at  $15,120.  resulting  in  award 
on  the  Domestic  Offer — SmaU. 

Example  D 

Nonqualifying  Country  Offer,  including 

duty  of  $70,000.... S270.000 

Domestic  Offer— Large - 310.000 

Domestic  Offer— Small 302.000 

Submit  the  case  to  the  Secretary  of 
the  Department  concerned. 
Nonqualifying  Country  Offer,  adjusted 
by  50%  factor  is  $300,000;  adjusted  by 
12%  factor,  it  is  $302,400;  adjusted  by  6% 
factor,  it  is  $286,200.  Therefore. 
Domestic  Offer— Small  is  in  line  for 
possible  award  only  because  of  the 
bidder's  small  business  or  labor  surplus 
area  status.  But  since  the  contract 
award  would  exceed  $100,000.  the 
matter  requires  Secretarial  decision. 

Example  E 

Nonqualifying  Country  Offer,  Including 

duty  of  $2,000 JajXW 

Domestic  Offer— Large ~ . — lOJSOO 

Domestic  Offer— Small ~ 8.900 

Qualifying  Country  Offer....^ ~ 8,800 

Award  on  Qualifying  Country  Offer. 
Nonqualifying  Country  Offer,  adjusted 
by  50%  factor  is  $94)00;  adjusted  by  12% 


factor  It  is  $8,900.  Therefore,  it  is 
evaluated  at  $8,000.  The  quahfying 
country  offer  receives  the  award 
because  it  is  evaluated  without 
adjustment  and  is  the  lowest  offer. 

Example  F 

Nonqualifying  Country  Offer,  including 

duty  of  $2.000..„ Ji&JJEO 

Domestic  Offer— Large „-.....».,. 10.000 

Domestic  Offer- Small 9 JOO 

Qualifying  Country  Offer 8.800 

Award  on  Nonqualifying  Country 
Offer.  Nonqualifying  Country  Offer, 
adjusted  by  50%  factor  is  $9,000; 
adjusted  by  12%  factor  it  is  $8,960. 
Therefore,  it  is  evaluated  at  $9,000 
whidi  is  still  lower  than  both  domestic 
offers.  Accordingly,  the  qualifying  and 
nonqualifying  country  offers  are 
evaluated  on  an  equal  basis  as  if  the 
domestic  offers  had  never  been 
submitted,  and  the  award  is  made  on  the 
nonqualifying  country  offer. 

Example  G 

Nonqualifying  Country  O^er „ ..SIO.OOC 

Qualifying  Country  Offer „ _ 11.500 

Award  on  Nonqualifying  Country 
Offer.  Since  there  is  no  domestic  offer, 
the  nonqualifying  country  and  qualifying 
country  offers  are  evaluated  on  an  equal 
basis,  and  the  award  is  made  op  the 
nonquahfying  country  offer. 

(S-73)  When  a  qualifying  country  offer 
is  received  for  defense  equipment  listed 
in  225.7405  or  FAR  8.203,  rejection  of 
that  offer  in  the  interest  of  protecting  the 
domestic  mobilization  base  is  required, 
except  when  the  quantity  for  which  the 
offer  is  made  has  been  identified  as  a 
quantity  in  excess  of  that  required  to 
maintain  the  U.S.  defense  mobilization 
base  for  those  items.  In  those  instances 
when  it  has  been  determined  prior  to 
solicitation  that  the  item  is  not  to  be 
supplied  from  any  foreign  source, 
offerors  shall  be  so  notified  in  the 
solicitation.  When  rejection  of  a 
qualifying  country  offer  is  contemplated 
for  reasons  of  national  interest  or  for 
mobilization  base  considerations  and 
the  defense  equipment  involved  is  not 
listed  in  225.7405  or  FAR  8.203.  a  copy  of 
the  proposed  decision  shall  be 
forwarded  to  OASD(A&L)(P) 
(International  Acquisition).  10  working 
days  in  advance  of  issuance  of  the 
rejection. 

(8-74)  When  proposed  awards  are 
submitted  for  Secretarial  decision 
pursuant  to  (S-71)  above,  each 
submission  shall  include  a  copy  of  each 
offer  being  considered  for  award,  the 
date  the  offer  expires,  including 
extensions,  a  copy  of  the  abstract  of 
bids  or  proposals,  and  a  statement 
justifying  the  proposed  awards. 
Submissions  should  be  forwarded  to 
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allow  21  days  for  processing  and 
Secretarial  consideration,  unless  the 
nature  of  the  item  or  market  conditions 
indicate  the  need  for  processing  in  a 
shorter  time. 

(S-75)  When  performing  the 
evaluation  in  (S-71)  above  for  items  for 
civil  works  activities,  offers  of 
qualifying  country  end  products  shall 
not  be  subject  to  the  50%  evaluation 
factor  of  the  Balance  of  Payments 
Program,  but  shall  be  subject  to  the  6% 
and  12%  evaluation  factors  of  the  Buy 
American  Act.  unless  a  specific  waiver 
of  the  Buy  American  Act  is  otherwise 
obtained  for  that  acquisition  through  the 
procedures  of  this  subpart. 

225. 107    Acquisition  from  or  through  othor 
government  sg«nci««. 

Balance  of  Payments  evaluation 
procedures  are  no'  applicable  to 
transactions  described  in  FAR  25.107  (a), 
(b)  and  (c). 

(S-70)  Defense  activities  have  the 
responsibility  for  compliance  with  the 
Buy  American  Act  and  Balance  of 
Payments  evaluation  procedures  when 
they  purchase  a  foreign  end  item  from 
(1)  a  mandatory  Federal  Supply 
Schedule  which  includes  a  domestic  end 
product;  or  (2)  a  nonmandatory  Federal 
Supply  Schedule. 

(S-71)  Defense  activities  purchasing 
items  of  equipment  and  supplies  for  civil 
works  projects  for  use  in  the  United 
Stateq  by  civil  agencies  or  departments 
shall  not  apply  the  Balance  of  Payments 
Program  50%  evaluation  factor  when 
evaluating  offers;  only  the  evaluation 
factors  of  the  Buy  American  Act,  as 
implemented  by  Executive  Order  10582. 
dated  17  December  1954.  shall  be 
applied. 

(S-72)  In  the  case  of  coordinated 
acquisition  under  Part  8,  compliance 
with  the  Buy  American  Act  and  Balance 
of  Payments  evaluation  procedures  is 
the  responsibility  of  the  Contracting 
Department,  except  when  the  Requiring 
Department  specifies  a  foreign  end 
product;  in  which  case,  the 
determination  that  a  domestic  end 
product  is  not  available,  including 
consideration  of  foregoing  the 
acquisition  or  providing  a  US. 
substitute,  shall  be  the  responsibility  of 
the  Requiring  Department. 

225.108    Excepted  artlcies,  materials,  and 
supplies. 

(a)  Pursuant  to  the  Buy  American  Act, 
it  has  been  determined  that  the  articles, 
materials,  and  supplies  listed  in  FAR 
25.108(d](l]  and  below,  when  purchased 
as  end  items  or  components,  are  not 
mined,  produced,  or  manufactured  in  the 
United  States  in  sufficient  and 
reasonably  available  commercial 


quantities  of  a  satisfactory  quality. 
When  required  to  be  incorporated  into' 
(i)  an  end  product  or  construction 
material  manufactured  in  the  United 
States,  or  (ii)  a  qualifying  country  end 
product  or  construction  material,  these 
items  or  components  may  be  regarded 
as  being  of  domestic  origin.  (For 
construction  material,  see  FAR  25.2.) 

(d)(1)  Sperm  oil. 

(d)(S-70)  Scrap.  Scrap  generated  in, 
collected  in.  and  prepared  for  processing 
in  the  United  States,  shall  be  considered 
as  of  domestic  origin. 

225.109    Solicitation  provisions  and 
contract  clauses. 

(a)(S-70)  The  provision  at  252.225- 
7000,  Buy  American-Balance  of 
Payments  Program  Certificate,  shall  be 
used  in  lieu  of  the  provisions  at  FAR 
52.225-1,  Buy  American  Certificate,  and 
FAR  52.225-6.  Balance  of  Payments 
Program  Certificate,  and  shall  be 
inserted  in  any  solicitation  which 
includes  the  clause  at  252.225-7001. 

(a)(S-71)  For  small  purchases  using 
DD  Form  1155,  the  provision  at  252.225- 

7000  shall  be  used  with  the  clause. 
Foreign  Supplies,  on  DD  Form  1155r. 
When  so  used,  the  provision  may  be 
modified  by  inserting  a  period  after 

".  .  .  products"  in  subparagraphs  (b)(i), 
(b)(ii),  and  (b)(iii)  and  then  deleting  the 
balance  of  the  respective  sentences. 

(b)  When  quotations  are  obtained 
orally,  vendors  shall  be  informed  that 
only  domestic  and  qualifying  country 
end  products  shall  be  acceptable,  other 
than  those  items  which  have  been 
excepted  either  on  a  blanket  or  an 
individual  basis,  or  the  price  of  the 
offered  foreign  end  product  meets  the 
evaluation  criteria  in  225.105. 

(d)(S-70)  The  clause  at  252.225-7001. 
Buy  American  Act  and  Balance  of 
Payments  Program,  shall  be  used  in  lieu 
of  the  clauses  at  FAR  52.225-3,  Buy 
American  Act-Supplies,  and  FAR 
52.225-7,  Balance  of  Payments  Program. 
The  contracting  officer  shall  insert  the 
clause  at  252.225-7001  in  all  solicitations 
and  contracts  (i)  not  utilizing  small 
purchase  procedures,  (ii)  which  do  not 
contain  the  clause  at  252.225-7006.  and 
(iii)  for  supplies  and  for  services,  which 
services  require  the  furnishing  of 
supplies  (e.g.,  the  leasing  of  equipment), 
except  as  cited  in  225.302(S-72)(1). 

(d)(S-71)  For  small  purchases  using 
DD  Form  1155,  the  clause  at  252.225- 

7001  may  be  inserted  in  lieu  of  the 
clause.  Foreign  Supplies,  on  DD  Form 
1155r. 

(d)(S-72)  The  contracting  officer  shall 
insert  the  clause  at  252.225-7002. 
Qualifying  Country  Sources  as 
Subcontractors,  whenever  the  clause  at 


252.225-7001  or  the  clause  252.225-7006 
is  used  in  the  solicitation  or  contract. 

(S-70)  Solicitation  of  offers. 
Solicitations  shall  state  that  the  speciflc 
information  as  to  articles,  materials,  and 
supplies  excepted  from  these  procedures^ 
(see  225.106(d)(1))  is  available  to 
prospective  contractors  upon  request. 
When  only  domestic  end  products  are 
acceptable,  the  solicitation  shalf  so 
state. 

Subpart  225.2— Buy  American  Act- 
Construction  Materials 

225.202    Policy. 

(a)(1)  and  (2)  The  restrictions  of  the 
Buy  American  Act  do  not  apply  when  it 
is  determined  by  the  Secretary 
concerned  that  the  use  of  a  particular 
domestic  construction  material  would  (i) 
unreasonably  increase  the  cost,  or  (ii)  be 
impracticable.  When  proposed  awards 
are  submitted  for  approval,  each 
submission  shall  include  a  description  of 
the  materials,  including  unit  and 
qq^tity,  estimated  costs,  location  of  the 
coSltruction  project,  name  and  address 
of  the  proposed  contractor,  and  a 
detailed  justification  of  the 
impracticability  of  using  domestic 
materials.  Submissions  shall  allow  21 
days  for  processing,  unless  the  nature  of 
the  item  or  market  conditions  indicate 
the  need  for  processing  in  a  shorter  time. 
(a)(3)  The  Buy  American  Act  does  not 
apply  to  articles,  materials,  and  supplies 
of  a  class  or  kind  determined  to  be  not 
mined,  produced  or  manufactured  in  the 
United  States  in  sufficient  and 
reasonably  available  quantities  and  of  a 
satisfactory  quality.  Certain 
construction  materials  determined  to  be 
exempt  under  this  exception  are  set 
forth  in  FAR  25.108(d)(1).  Purchase  of 
nondomestic  construction  material  on 
the  basis  of  "nonavailability,"  when  the 
material  is  not  listed  in  FAR  25.108(d)(1), 
shall  be  made  only  if  the  determination 
for  the  purchase  and  use  of  such 
material  is  approved  by: 

(i)  The  Secretary  of  the  Department 
concerned,  if  the  cost  of  such  materials 
is  estimated  to  exceed  $100,000; 

(ii)  The  Head  of  the  Contracting 
Activity  or  his  immediate  deputy,  if  the 
cost  of  such  materials  is  estimated  not 
to  exceed  $100,000; 

(iii)  The  principal  staff  officer 
responsible  for  procurement  within  the 
contracting  activity  (or,  in  the  Air  Force, 
within  the  major  air  command) 
concerned,  if  the  cost  of  such  materials 
is  estimated  not  to  exceed  $10,000;  or 
(iv)  An  official  at  a  level  above  the 
contracting  officer,  if  the  cost  of  such 
materials  i^  estimated  not  to  exceed 
$2,500.  Before  granting  suchapproval  or 
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making  such  determination,  the 
feasibility  of  foregoing  the  requirement 
or  providing  a  United  States  substitute 
shall  be  considered.  When  proposed 
awards  are  submitted  for  approval,  each 
submission  shall  include  a  description  of 
the  materials,  including  unit  and 
quantity,  estimated  costs,  location  of  the 
construction  project,  name  and  address 
of  the  proposed  contractor,  and  a 
detailed  justification  of  the 
impracticability  of  using  domestic 
materials.  Submissions  shall  allow  21 
days  for  processing,  unless  the  nature  of 
the  item  or  market  conditions  indicate 
the  need  for  processing  in  a  shorter  time. 

{S-70)  Panamanian  materials  for  use 
in  the  Canal  Zone.  In  accordance  with 
the  Memorandum  of  Understanding 
ancillary  to  the  Treaty  with  the  Republic 
of  Panama,  signed  25  January  1955, 
articles,  materials,  and  supplies  that  are 
mined,  produced,  or  manufactured  in 
Panama  and  are  purchased  for  use  in 
the  Canal  Zone  are  excepted  from  the 
Buy  American  Act. 

225.205    Solicitation  provision  and 
contract  clause. 

(S-70)  Nondomestic  construction 
material.  When  a  determination  has 
been  made  that  certain  construction 
materials  may  be  used  without  regard  to 
The  Buy  American  Act.  the  clause  at 
252.225-7003,  Nondomestic  Construction 
Materials,  shall  be  included  in  the 
contract  by  the  contracting  officer,  and 
the  excepted  item  shall  be  listed  therein. 
When  this  clause  is  used,  the 
contracting  officer  shall  place  in  the 
contract  file  a  copy  of  the  signed 
approval,  and  a  copy  thereof  shall  be 
available  for  public  inspection. 

Subpart  225.3— Balance  of  Payments 
Program 

225.300    Scope  of  subpart 

This  subpart  implements  the 
Department  of  Defense  Balance  of 
Payments  Program  with  respect  to  all 
acquisitions  of  (a)  services  which 
require  the  furnishing  of  end  items  (e.g.. 
leasing  of  equipment)  and  supplies 
required  for  use  outside  the  United 
States,  except  petroleum  and  Military 
Assistance  Program  acquisitions  (see 
225.72);  and  (b)  scientific  and  technical 
knowledge,  resulting  in  dollar 
expenditures  outside  the  United  States 
and  Canada.  However,  the  exception 
regarding  Military  Assistance  Program 
acquisitions  does  not  apply  to  225.370. 
Defense  requirements  as  to  the  use  of 
U.S.  Flag  vessels,  which  effect  the 
Balance  of  Payments  Program,  are  set 
forth  in  FAR  47.5. 


225.302    Policy. 

(a)  It  is  the  policy  of  the  Department 
of  Defense  to  implement  the  Balance  of 
Payments  Program  using  evaluation 
procedures  similar  to  those  which 
implement  the  Buy  American  Act. 

(S-70)  Prohibition  against  fragmenting 
acquisitions.  As  to  those  provisions  of 
this  subpart  which  state  dollar 
limitations  below  which  exceptions 
permitting  the  purchase  of  foreign  items 
may  be  made  if  certain  conditions  are 
satisfied,  requirements  aggregating  more 
than  any  such  Hmitations  shall  not  be 
broken  into  separate  purchases  which 
are  less  than  such  limitations  merely  for 
the  purpose  of  allowing  such  exceptions. 

(S-71)  Real  property  construction, 
repair,  and  maintenance. 

(1)  Contracts  for  construction,  repair, 
and  maintenance  of  real  property 
outside  the  United  States  will,  to  the 
extent  required  by  DoD  Directive, 
specify  that  U.S.  materials  will  be  used, 
or  that  Government  materials  and 
equipment  will  be  furnished,  only  when 
the  cost  of  the  U.S.  items  (including 
costs  associated  with  transportation  and 
handling)  does  not  exceed  the  cost  of 
acceptable  foreign  items  plus  50  percent. 
A  differential  greater  than  50  percent 
may  be  used  when  specifically 
authorized  in  accordance  with 
departmental  procedures. 

(2)  The  evaluation  referred  to  in  (1) 
above  is  normally  accomplished  in  the 
estimating  process  prior  to  solicitation 
for  award  of  a  real  property 
construction,  repair  or  maintenance 
contract.  This  paragraph  does  not  apply 
to  direct  contracts  for  acquisition  of 
construction  materials  and  equipment 
for  use  outside  the  United  States.  The 
procedures  of  225.303  shall  be  used  for 
such  acquisitions  (also  see  225.302(S- 
73)). 

(S-72)  Exceptions. 

(1)  Acquisitions  of  end  products 
(including  construction  materials)  and 
applicable  services  for  use  outside  the 
United  States  should  be  made  in  the 
following  cases  without  regard  to  the 
origin  of  the  end  products.  In  these 
cases,  the  provision  at  252.225-7000  and 
the  clauses  at  252.225-7001  and  252.225- 
7002  shall  not  be  used. 

(i)  Treaty  or  executive  agreement — 
acquisitions  required  to  be  made  from 
indigenous  sources  pursuant  to  a  treaty 
or  executive  agreement  between 
governments. 

(ii)  Small  purchases — acquisitions  by 
contracting  officers  located  outside  the 
United  States,  which  are  estimated  not 
to  exceed  $25,000  in  foreign  cost. 

(iii)  Perishable  subsistence — 
acquisitions  of  perishable  subsistence 
items  when  it  is  determined  that 


delivery  from  the  United  States  would 
destroy  or  significantly  impair  their 
quality  at  the  point  of  consumption.  The 
determination  shall  be  made  prior  to 
acquisition  by  the  individuals 
designated  in  (2)(i)  below  or  their 
immediate  deputies,  except  that  this 
authority  may  be  redelegated  for 
acquisitions  estimated  not  to  exceed 
$500,000  in  foreign  cost.  A  determination 
is  not  required  for  the  acquisition  of 
perishable  subsistence  items  for 
commissary  resale. 

(iv)  Panamanian  products  used  in 
Panama — acquisitions  of  articles, 
materials  or  supplies  that  are  mined, 
produced,  or  manufactured  in  Panama 
when  acquired  by,  and  for  use  of.  U.S. 
Forces  in  Panama. 

(v)  Services — Services  which  do  not 
primarily  involve  the  acquisition  of 
equipment  or  supplies. 

(vi)  Certain  food  items — acquisition  of 
bananas,  tea,  coffee,  spices,  herbs, 
sugar,  cocoa,  cream  of  tartar,  tapioca, 
and  coconut. 

(vii)  Miscellaneous — acquisition  of 
the  requirements  listed  below.  Provided, 
they  do  not  duplicate  or  replace  an 
existing  organic  service  capability. 

(A)  All  items  on  the  list  at  FAR 
25.108(d)(1); 

(B)  Utilities,  including  gas,  water, 
electricity,  steam,  sewage,  refuse 
collection  and  disposal; 

(C)  Maintenance  and  repair  of,  and 
acquisition  of  spare  parts  for,  foreign- 
manufactured  vehicles,  equipment, 
machinery  and  system;  Provided,  in  the 
case  of  parts.  That  this  exception 
applies  only  if  the  acquisition  must  be 
restricted  to  the  original  manufacturer  or 
its  supplier  in  accordance  with  DoD 
Standardization  policy  (see  DoD  4120.3); 

(D)  Industrial  gases; 

(E)  Brand  drugs  specified  by  the 
Defense  Medical  Materiel  Board; 

(F)  The  following  bulk  construction 
materials:  sand,  gravel  and  other  soil 
materials,  stone,  concrete  masonry 
units;  and  fired  brick; 

(G)  Overhaul  and  repair  of  vessels, 
aircraft,  and  vehicles  which  are  home- 
ported/stationed/deployed  overseas 
and  which,  because  of  their  operating 
commitments,  cannot  return  to  the 
United  States  or  to  U.S.-operated  repair 
facilities; 

(H)  Ice  (wet  or  dry); 

(I)  Books,  pamphlets,  newspapers, 
magazines,  periodicals,  and  printed 
briefs  and  films  not  printed  in  the 
United  States  and  for  which  there  are  no 
substitutes  of  U.S.  origin  which  are 
intended  for  use  in  the  Department  of 
Defense  Overseas  Dependents  Schools; 
and 
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0)  Ready-mixed  »sphalt  and  portiand 
cement  concrete:  Provided,  That  forei^ 
cosi  is  estimated  not  to  exceed  $10,000. 

(viii)  Excess  and  near-excess  foreign 
currencies — acquisitions  aude  with 
excess  or  aear-excess  foreign  citrrencies 
when  scquisitioa  costs  are  in 
accordance  with  225.7604. 

(IxJ  Canimissary  resale — purchases  of 
subsistence  itefns  of  foreign  ongin  which 
are  intended  for  resale  in  overseas 
commissary  stores. 

(x)  Nonavailability  in  the  United 
States — acquisitions  as  to  which  it  is 
determined  in  advance  by  the 
individuals  designated  in  [2]  below  that 
(A)  the  requirements  can  only  be  filled 
by  foreign  end  products  because  U.S. 
end  products  are  not  available  per  se,  or 
are  not  available  within  the  time 
required  to  meet  urgent  military 
requirements  directly  related  to 
maintaining  combat  capability,  the 
health  and  safety  of  DoD  personnel,  or 
to  protect  property,  and  (B)  that  it  is  not 
feasible  to  forego  fHIing  the 
requirements  or  to  provide  a  U.S. 
substitute  for  it.  This  authority  is  not 
intended  for  use  in  making  repetitive 
supply  acquisitions  or  acqutsittons  of 
total  annaal  supply  requirements  of 
items  available  in  the  United  States  but 
not  available  within  the  time  required. 

(xi)  Unreasonable  cost — acquisitions, 
other  than  those  covered  in  (i)  through 
(x]  above  where  United  States  end 
products  or  services  are  available  and 
the  difference  between  the  domestic 
cost  and  the  foreign  cost  exceeds  50%  of 
the  foreign  cost,  if  so  determined  in 
advance  by  the  individuals  designated 
in  (2)  below. 

(2)  The  individuals  listed  below,  and 
their  immediate  deputies  are  designated 
to  make  the  determinations  required  by 
(1)  (iii),  (x),  and  (xi)  above. 

(i)  For  acquisitions  estimated  not  to 
exceed  $2  million  in  foreign  cost,  except 
that  this  authority  may  be  redelegated  to 
other  individuals  specifically  designated 
for  this  purpose  for  acquisitions 
estimated  not  to  exceed  $500,000: 

Department  of  liM  Ann^ — 

Deputy  Chief  of  Staff  for  Procurement  and 

(Production,  U.S.  Army  Materiel  Command; 
Commander  in  Chief.  U.S.  Array.  Europe:  and 

DCSLOC.  U.S.  Army.  Europe; 
Commander.  Eighth  U.S.  Army:  and  Chief  of 

Staff  Eighth  U.S.  Army; 
Commander.  Corps  of  Engineers  Command: 
Commander.  U.S.  Army,  (apan; 
Conunander,  U.S.  Army  Medical  Research 

and  Development  Command 
Commander.  U.S.  Army  Forces  Command. 

Department  of  the  Navy — 

Commander-in-Chief.  U.S.  Naval  Forces. 

Europe: 
Commander,  U.S.  Naval  Forces.  Japan; 

Commander,  U.S.  Naval  Forces.  Philippines; 


U.S  Air  Forces  in  Europe; 
Pacific  Ajt  Force; 
Military  Airlift  Command 

Air  Force  Logistics  Command; 
Air  Force  Systems  Command: 
Strategic  Air  Command: 
Tactical  Air  Command; 
Air  Fotx«  Coramunications 

Space  Command. 


OASN(S«kL).  CBM; 

Commander-in-Ckief.  U.S.  Atlantic  Fleet; 
Commander.  Naval  Logistics  Command, 

Pacific  Ftect: 
Commander.  Militery  SeaHft  Command 

(MSC): 
Commandant.  U.S.  Marine  Carps; 
Commander.  Naval  Facilities  Ei^neehi^ 

Coounand; 
Commanding  General  111  Marine  Amphibious 

Force. 

Daportmenl  of  lfa«  Air  Fi 

Commander. 
Commander. 
Commander. 

(MAC): 
Commander. 
Commander. 
Commander. 
Commander, 
Commander 

CoHiraand: 
Commander. 

Defense  Logistics  Agency — 

Executive  Director,  Contracting. 

Defense  Conimi miratiooa  Agaocy — 

Director. 

(ii)  For  acquisitions  estimated  to 
exceed  $2  million  in  foreign  cost — 
Secretary  of  the  Department  concerned. 

(3)  Acquisition  of  scientific  and 
technical  knowledge  resulting  in 
expenditures  outside  the  United  States 
and  Canada  shall  be  made  only  in  the 
following  caser 

(i)  Those  set  forth  in  (1)  (i),  (ii).  and 
(viii)  above; 

(ii)  When  it  is  determined  in  advance, 
by  the  individuals  designated  in  (4) 
below,  that  the  requirement  can  only  be 
filled  by  foreign  end  products  or 
services  and  that  it  is  not  feasible  to 
forego  tilling  the  requirement  at  to 
provide  s  U.S.  tubstitate  for  it;  and 

(iii)  Acquisitions  other  than  thoae 
covered  in  (i)  and  (ii)  above  when  U.S. 
end  products  or  services  are  available, 
and  the  difference  between  the  domestic 
cost  and  the  foreign  cost  exceeds  50%  of 
the  foreign  cost  as  determined  by  the 
individuals  designated  in  (4)  below. 
Whenever  practicable,  such  acquisitions 
shall  be  nxade  on  a  cost-sharing  basis  or 
other  arrangement  designed  to  limit  any 
adverse  effect  on  the  balance  of 
payments.  Policy  questions  concerning 
such  arrangements  should  be  directed  to 
the  Assistant  Secretary  of  Defense 
(Acquisition  and  Logistics). 

(4)  The  individuals  listed  below  and 
their  immediate  deputies  are  designated 
to  make  the  determinations  required  by 
(3)  (ii)  and  (iiil  above. 

(i)  For  acquisitions  estimated  not  to 
exceed  $2  million  in  foreign  cost,  except 
that  this  authority  may  be  redelegated  to 
individuals  specifically  designated  for 
this  purpose  for  acquisitions  estimated 
not  to  exceed  SIOOXWO: 


Departmeat  of  the , 

Commanding  General.  Army  Materiel 
Development  and  Readmess  Cooimand; 

Commander,  Corps  of  Engineers  Coaunantfc 

Surgeon  General.  Army  Medical  Corps; 

Chief  of  Research.  Development  and 
Acquisition; 

Oapartment  of  tlw  Na«y — 

Chief  of  Naval  Research: 

Commander.  Naval  Air  Systems  Command: 

Commander  Naval  Electronics  Systems 

Command: 
Commaoder.  Naval  Sea  Syslema  Coouaand; 
Chief.  Bureaa  of  Medicine  and  Surgery: 
Conunander.  Naval  Supply  Systems 

Command; 
Chief  of  Naval  Development; 
Oceanographer  of  the  Navy; 
Commander.  Naval  Facihties  Engineering 

Command; 
Mihtary  Sealift  Command: 
DC/S  Inslallations  and  Logistics  Deportment 

Headquarters.  U.S.  Marine  Corps: 

Oepartmeat  of  the  Air  Force — 

Commander,  Air  Force  Systems  Command; 
Commander.  Air  Force  Logistics  Command; 

Defense  Agencies — 

Director.  Advance  Research  Projects  Agency; 
Director,  Defense  Nuclear  Agency; 
Director.  Defense  Communications  Agency; 
Director.  Defense  Intelligence  Agency. 

(ii)  For  acquisitions  estimated  to 
exceed  $2  million  m  foreign  cos* — 
Secretary  of  the  Department  concerned, 
or  the  Assistant  Secretary  of  Defense 
(Acquisition  and  Logistics)  in  the  case  of 
agencies  set  forth  in  (4)(i). 

(5)  Complete  documentation  justifying 
acquisitions  under  (1)  and  (3)  above 
shall  be  prepared  except  for  acquisitions 
made  parsuant  to  (l)(ii)  and  (IKvi).  Such 
documentation  shall  be  prepared  by 
requiring  activities,  furnished  in 
requests  for  determination  submitted  to 
the  individuals  listed  In  (2)  and  (4) 
above,  and  included  in  the  contract  f^e. 

(S-73)  Construction  matariais. 
Purchase  of  materials,  equipment,  and 
supplies  for  ctmstruction  overseas  shall 
generally  be  the  responsibility  of  the 
contractor  performing  the  work;  but 
where  necessary  to  comply  with  foreign 
law,  or  to  avoid  taxation,  or  to  obtain 
other  advantages,  purchase  may  be  by 
the  United  States.  Contracting  Officers 
shall  consider  savings  that  may  be 
obtained  by  exemptions  from  import 
and  other  taxes  and,  to  the  extent 
economical,  shall  lake  advantage  of  tax 
exemptions  available  under  existing 
agreements.  See  229.402-70.  In 
specifying  materials,  supplies,  and 
equipment  for  construction  in  foreign 
countries,  contracting  officerB  shall 
make  maximum  use  of  forei^ 
currencies  available  for  the  project 
shall  encourage  the  use  of  American 
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materials,  equipment,  and  supplies  and 
shall  obtain  the  maximum  feasible 
competition  from  indigenous,  other 
foreign  and  American  suppliers. 

225.303    Procaduras. 

Except  as  provided  in  225.302(a)(S- 
72),  proposed  acquisitions  of  supplies 
and  applicable  services  for  use  outside 
the  United  Stales  shall  be  accomplished 
in  accordance  with  the  evaluation 
procedures  in  (b)  below. 

(a)  Solicitation  of  offers.  When 
quotations  are  obtained  orally,  vendors 
shall  be  informed  that  only  domestic 
and  qualifying  country  end  products 
shall  be  acceptable  other  than  those 
items  which  have  been  excepted  either 
on  a  blanket  or  an  individual  basis  or 
the  price  for  the  nonqualifying  country 
end  item  meets  the  evaluation  criteria  in 
(b)  below.  When  only  domestic  end 
products  are  acceptable,  the  solicitation 
shall  so  state. 

(b)  Evaluation. 

(1)  In  accordance  with  the  Balance  of 
Payments  Program,  when  these 
procedures  result  in  the  acquisition  of 
foreign  end  products,  the  acquisition  of 
domestic  end  products  is  deemed 
unreasonable  in  cost  or  inconsistent 
with  the  public  interest.  Except  as 
provided  herein  and  in  225.105,  offers 
shall  be  evaluated  so  as  to  give 
preference  to  domestic  offers  as  follows: 

(i)  Each  nonqualifying  coimtry  offer  of 
defense  equipment  (but  see  exception  in 
(ii)  below)  shall  be  adjusted  for 
purposes  of  evaluation  by  increasing 
such  offer  by  50%.  If  the  foregoing 
procedure  results  in  a  tie  between  a 
nonqualifying  country  offer,  as 
evaluated,  and  a  domestic  offer,  award 
shall  be  made  on  the  latter.  In  all  other 
instances,  use  the  tie-breaking 
procedures  In  FAR  14.407-6. 

(ii)  In  the  event  that  a  domestic  offer, 
a  qualifying  country  offer,  and  a 
nonqualifying  country  offer  compete  for 
defense  equipment,  the  qualifying 
country  offer  shall  be  evaluated  without 
applying  the  price  differentials  of  this 
paragraph,  whereas  the  nonqualifying 
country  offer  shall  be  subjected  to  the 
price  differentials  (see  Example  A 
below).  However,  in  the  event  the  low 
domestic  offer  exceeds  the  evaluated 
price  of  the  nonqualifying  country  offer, 
all  foreign  offers  shall  be  evaluated  as  if 
no  domestic  offer  was  submitted  (see 
Example  B  below).  In  the  event  a 
qualifying  country  offer  competes 
against  a  nonqualifying  country  offer 
and  no  domestic  offer  is  submitted,  they 
shall  be  evaluated  on  an  equal  basis 
(see  Example  C  below). 

(2)  The  following  examples  illustrate 
how  the  procedure  in  (1)  above  should 
be  applied. 


Example  A 

Nonqualifying  Country  Offer $6,000 

Domestic  Offer 8.900 

Qualifying  Country  Offer 8.800 

Award  on  qualifying  country  offer. 
The  nonqualifying  country  offer, 
adjusted  by  50%  factor  is  $9,000.  The 
qualifying  country  offer  receives  the 
award  because  it  is  evaluated  without 
adjustment  and  is  the  lowest  offer. 

Example  B 

Nonqualifying  Country  Offer. $6,000 

Domestic  Offer 9.500 

Qualifying  Country  Offer 8,800 

A  ward  on  nonqualifying  country  offer. 
Nonqualifying  country  offer,  adjusted  by 
50%  factor  is  $9,000.  It  is  still  lower  than 
the  domestic  offer.  Accordingly,  the 
qualifying  and  nonqualifying  country 
offers  are  evaluated  on  an  equal  basis 
as  if  the  domestic  offer  had  never  been 
submitted  and  the  award  is  made  on  the 
nonqualifying  country  offer. 

ExampleC 

Nonqualifying  Country  Offer. $10,000 

Qualifying  Country  Offer. — 11,500 

Award  on  nonqualifying  country  offer. 
Since  there  is  no  domestic  offer,  the 
nonqualifying  country  and  qualifying 
country  offers  are  evaluated  on  an  equal 
basis,  and  the  award  is  made  on  the 
nonqualifying  coimtry  offer. 

225.304  Excess  and  ncar-«xc«s«  foreign 
currencies. 

(See  Subpart  225.76.) 

225.305  Solicitation  provision  and 
contract  dausss. 

(c)  Clauses.  The  contracting  officer 
shall  insert  the  clause  at  252.225-7004, 
Identification  of  Expenditures  in  the 
United  States,  under  the  conditions  set 
forth  at  225.370  (see  225.109  for  use  of 
clauses  at  252.225-7000.  7001,  and  7002). 

225.370    Identification  of  expenditures  in 
the  United  States. 

DoD  balance  of  payment  reporting 
instructions  require  the  reporting  of  the 
amount  of  acquisitions  of  U.S.  end 
products  and  services  accomplished 
under  these  regulations.  The  following 
provisions  are  designed  to  facilitate 
such  reporting  by  cognizant  accounting 
and  disbursing  officers.  In  implementing 
these  provisions,  it  is  essential  that 
there  be  appropriate  liaison  between 
acquisition,  accounting,  and  disbursing 
personnel  at  each  activity  involved. 

(a)  Except  as  provided  in  (b)  below, 
the  clause  at  252.225-7004.  Identification 
of  Expenditures  in  the  United  States, 
shall  be  included  in  each  contract  in 
excess  of  $25,000  that — 

(1)  Requires  the  contractor  to  furnish 
U.S.  end  products,  except  that  the  clause 


in  252.225-7004  is  not  required  if  the 
contractor  is  a  domestic  concern  and  the 
Government  will  lake  title  to  the  end 
products  within  the  United  States;  or 

(2)  In  the  case  of  a  contract  for 
construction,  repair  or  maintenance  of 
real  property,  or  for  services,  to  be 
performed  outside  the  United  Slates, 
either — 

(i)  Requires  the  contractor  to  acquire 
specified  materials,  equipment,  or 
services  from  U.S.  sources  (w})ether  or 
not  the  contractor  is  a  domestic 
concern),  or 

(ii)  Is  with  a  contractor  who  is  a 
domestic  concern  (whether  or  not 
specified  items  must  be  acquired  from 
U.S.  sources). 

(b)  In  heu  of  the  clause  speciRed  at  (a) 
above,  the  following  statement  may  be 
placed  prominently  on  the  face  of  each 
such  contract,  where  the  contracting 
officer  considers  that  greater  accuracy 
will  be  achieved  or  that  inclusion  of  the 
contract  clause  is  impracticable: 

U.S.  Expenditures  for 

U.S.  end  products — %  of  each 

invoice. 

U.S.  services — %  of  each  invoice. 

Transportation  on  U.S.  carriers — % 

of  each  invoice. 

(See  DoD  FAR  Supplement  252.225-7004  for 
definitions.) 

(c)  Contracts  and  purchase  orders  of 
$25,000  or  less,  which  otherwise  meet 
the  criteria  in  (a)  above  for  includir\g  the 
clause  at  252.225-7004,  shall  have  the 
statement  in  (b)  above  placed 
prominently  on  their  face. 

Subpart  225.4— Purchases  Under  the 
Trade  Agreements  Act  of  1979 

225.401  Definitions. 

"Eligible  product"  means  a  designated 
or  Caribbean  Basin  country  end  product 
listed  at  225.403(S-70). 

225.402  Policy. 

(b)  There  shall  be  no  purchase  of  a 
foreign  end  product  listed  in  225.403(S- 
70)  with  a  total  value  at  or  above  that 
specified  in  the  FAR  which  is  not  a 
designated  or  Caribbean  Basin  country 
end  product  except  as  provided  below: 

(1)  National  interest  exceptions  must 
be  approved  on  a  case-by-case  basis. 
An  exception  request  with  supporting 
rationale  shall  be  submitted  in 
accordance  with  Departmental 
procedures  to  DASD(A&L)(P)  or 
designee. 

(2)  End  products  from  countries  listed 
at  225.7310(a)  and  225.7401,  and  from 
countries  at  225.75  are  limited  to  those 
items  listed  on  appropriate  annexes. 


4A206 
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225.403     Exccptens. 

(d)  Ttus  exceptXMi  includes  purchase* 
from  foreign  sources  where  prohibited 
by  the  Department  of  Defense  AiHiuiil 
Appropriations  Act  (see  225.7002).  The 
products  listed  at  225.403(8-70) 
generaQy  do  not  come  under  this 
exception,  but  in  the  event  a  Department 
considers  an  individual  acquisition  of 
such  a  listed  product  to  be  a  purchase 
"indispensable  for  national  security  or 
national  defense  purposes,"  and 
apprrrpTiate  for  exchjsion  from  the 
provisions  of  this  subpart,  a  request 
with  supporting  rationale  shall  be 
submitted  in  accordance  with 
Departmental  procedures  for  approval 
by  DASD(AftLHP)  or  designee. 

(S-70)  List  of  eligible  prodocts.  The 
following  list  is  arran^jed  according  to 
Federal  Supply  ClassificationSs  If  an 
item  is  not  within  an  FSC  listed  beiow, 
FAR  Subpart  25.4  does  not  app4y.  As 
noted  in  FAR  25.401.  Caribbean  Basin 
country  end  products  are  limited  to 
those  which  are  digible  for  duty-free 
treatment  under  19  U.S.C.  2703(b).  The 
list  below  of  eligible  products  has  been 
annotated  to  indicate  those  products 
which  are  eligible  for  designated 
countries,  but  are  not  presently  eligible 
for  Caribbean  Basin  countries  due  to 
this  limitation.  (Note:  Most  of  the 
excluded  product  categories  for 
Caribbean  Basin  countries  mentioned  in 
FAR  25^401  are  not  mentioned  below, 
such  as  textiles,  appard  artides.  flat 
goods,  footwear,  handbags,  work  glov«s, 
leather  ^rearing  apparel  axul  tuna, 
because  these  products  do  not  fall  into 
any  of  the  eligible  product  categories 
due  to  other  restrictions  on  foreign 
purchases.) 

FSC  Category /Description 

22  Railway  equipment 

23  Motor  vehicles,  trailers,  and  cycles 
(except  2350  and  buses  under  2310) 

24  Tractors 

25  Vehicular  equipment  components 

26  Tires  and  tubes 

29  Engine  accessories 

30  Mechanical  power  transmission 
equipment 

32     Woodworking  machinery  and 
equipment 

34  Melalworking  machinery  (except 
3408,  3410-3419,  3426,  3433,  3441- 
3443,  3448.  3448,  3449,  3460,  3461) 

35  Servit:e  and  trade  equipment 

36  Special  industry  machinery  (except 
3690) 

37  Agricultural  machinery  and 
equipment 

38  Construction,  mining,  excavating, 
and  highway  maintenance 
equipaient 

39  Materials  handling  eqid^Knent 

40  Rope,  cable,  chain  and  fitting 


41  Refrigeration  and  air  conditioning 
equipment 

42  Fire  fighting,  rescue  and  safety 
equipment 

43  Pamps  and  compressors 

44  Furnace,  steam  plant  and  drying 
equipmeol  (except  4470) 

45  Plumbing,  heating  and  sanitation 
equipment 

46  Water  purification  and  sewa^ 
treatment  equipment 

47  Pipe,  tubing,  hose  and  fittings 
46     Valves 

49    Maintenance  and  repair  shop 

eqtiiptnerH  (except  492t>-*927.  4931- 
4S»5,  4060) 

52  Measuring  tools 

53  Hardware  and  abrasives 

54  Prefabricaled  structures  and 
scaffolding 

55  Lumber,  mtllwork,  plywood  and 
veneer 

56  Construction  and  baikdio^  materials 

61  Electric  wire,  and  power  and 
distribution  equipment 

62  Lighting  fixtures  and  lamps 

63  Alarm  and  signal  systems 

65  Medical,  dental,  and  veterinary 
equipment  and  supphes 

66  Instruments  and  laboratory 
equipaaent  (except  aircraft  clocks 
ander  6045)— See  FAR  2S.401 
exchision  of  certain  watches  and 
watch  parts  for  certajn  Caribbean 
Basin  countries 

67  Photographic  equipment 

68  Chemicals  and  chemical  products 

69  Training  aids  and  devices 

70  Geaeral  purpose  AOPE.  software, 
supplies  and  support  equipment 

71  Furniture 

72  Household  and  commercial 
furnishings  and  appliances 

73  Food  preparation  and  serving 
equiprrtent 

74  OfTice  machines,  visible  record 
equipment  and  ADP  equipment 

75  Office  s«^ipties  and  devitxs 

76  Books,  maps,  and  other  publicatiens 

77  Mtisical  instruments,  phonographs, 
and  home  type  radios 

78  Recreational  and  athletic  etjuipment 

79  Cleaniog  eqaipment  and  supplies 

80  Brushes,  paints,  sealers  and 
adhesives 

81  Containers,  packaging  and  packing 
supplies  (except  8140) 

8460     Luggage— See  FAR  25,401  for 
exdnsioe  of  luggage  f«M-  Caribbean 
Basin  countries 

85  Toiletries 

87    Agricultural  supplies 

86  Live  animals 

91     Fuels,  lubricants,  oils  and  waxea— 
See  FAR  25.401  for  exduston  for 
Caribbean  Basin  conn&ies 

93  Nonmetallic  fabricated  materials 

94  Nonmetallic  crude  materials 


96     Ores,  minerals  and  their  primary 

products 
99     MisoeUaneous 

225.404  Latoof  surpius  ar«a  set-asMas. 
(See  252.220-7000  and  252.220-7001.) 

225.405  Procadtiras. 

(d)  This  requirement  does  not  apply  to 
offshore  procurements  or  to  Defense 
Fuel  Supply  Center  post.  camp,  or 
station  overseas  requirements.  (See 
225.501.) 


22S.407 
contract  ciaMsa. 

(a)(1)  The  provision.  Buy  American- 
Trade  Agreements-Balance  of  Paymento 
Program  Certificate,  at  252.225-7006, 
shall  br.  nsed  in  all  solicitations  in  which 
the  Buy  American  Act.  Trade 
Agreements  Act.  aad  the  Balance  of 
Payments  Program  clause  at  252.225- 
7006  is  used.  This  provision  is  to  be  used 
in  lieu  of  that  at  FAR  52.225-8. 

(a)(2)  The  clause  at  2S2.225-7TX)e,  Buy 
American  Act,  Trade  Agreements  Act, 
and  the  Balance  of  Payments  Program, 
shall  be  used  in  hen  of  the  dause  at 
FAR  52.225-9  and  shaH  be  inserted 
along  with  the  clause  at  252.225-7002. 
Qualifying  Country  Sources  as 
Subcontractors,  in  aH  soHdtations  and 
contracts  subject  to  the  Trade 
Agreements  Ad.  The  clause  at  2SZ22S- 
7006  may  also  be  used  in  lieu  of  the 
dause  at  252.225-7001. 

Sut)p«rt  225.5— Payment  in  Local 
Foreign  Currency 

225.501     Policy. 

(a)  Offshore  contracts  with  local  firms 
wiH  be  priced  and  paid  in  local  currency 
unless  (i)  there  exists  a  Status  of  Forces 
Agreement  providing  for  payment  in 
U.S.  currency;  or  (ii)  the  use  of  local 
currency  is  determined  to  be 
inequitable,  and  the  use  of  U.S.  currency 
is  authorized  at  a  level  above  the 
contracting  officer.  An  example  of  a 
sitaation  where  pricing  and  paying  in 
dollars  may  be  appropriate  or  necessary 
would  be  a  contrad  requiring  significant 
purchases  in  the  United  States  (see 
225.76). 

Subpart  225l«— Cttstoma  and  Dutias 
225.600    Scope  of  subpart 

This  subpart  sets  forth  polides  and 
procedures  for  excepting  from  import 
duty  certain  supplies  that  are  imported 
into  the  United  States  in  cooaection 
with  Defense  contracts.  Ordinarily,  duty 
is  payable  for  the  importation  of  non- 
Defense  suftpHes  obtained  outside  the 
United  States.  Two  cxceptiaiia  to  this 
rule  are  available  to  the  Department  of 


Defense:  "Emergency  purchases  of  war 
materials  abroad"  by  a  Military 
Department  may  be  imported  duty-free 
pursuant  to  Schedule  8,  Part  3,  Item  No. 
832JX),  Tariff  Schedules  of  the  United 
Stales;  and  certain  supplies  (not 
including  equipment)  for  vessels  or 
aircraft  operated  by  the  United  States 
may  be  imported  duty-free  pursuant  to 
19  U.S.C.  1309.  This  subpart  prescribes 
the  uses  and  limits  of  these  two 
exceptions.  This  subpart  does  not  deal 
with  or  affect  the  evaluation  of  offers  of 
foreign  supphes  as  set  forth  elsewhere 
in  Part  225.  Although  the  procedures  of 
this  subpart  may  require  or  permit  duty- 
free entry  to  be  accorded  foreign 
supplies  in  a  given  case,  this  in  itself 
neither  predudes  nor  requires  the 
indusion  of  dnty  in  evaluating  an  offer 
of  such  supplies. 

225.601     Definition*. 

Emergency  Purchase  of  War  Material 
means  any  acquisition  of  foreign 
supplies  if: 

(1)  The  supplies  comprise — 

(i)  Weapons,  munitions,  aircraft, 
vessels,  or  boats; 

(ii)  Agricultural,  industrial,  or  other 
supplies  used  in  the  prosecution  of  war 
or  for  the  national  defense;  or 

(iii)  Supplies,  includhig  components  or 
equipment,  necessary  for  the 
manufacture,  production,  processing, 
repair,  servidng,  or  operation  of 
supplies  within  (i)  or  (ii)  above;  and 

(2)  The  acquisition — 

(i)  Is  made  hi  time  of  war  or  during  a 
national  emergency; 

(ii)  Is  made  because  of  a  shortage  of 
domestic  supply,  pursuant  to  a  dedsion 
that  the  supplies  are  necessary  for  the 
adequate  maintenance  of  the  Armed 
Services; 

(iii)  Is  made  for  the  use  of  U.S.  forces 
abroad  or  U.S.  vessels  in  foreign  waters; 
or 

(iv)  Consists  of  captured  enemy  war 
material,  materials  requisitioned  by  U.S. 
forces  abroad,  or  materials  rebuilt  from 
other  materials  owned  by,  or  turned 
over  to  U.S.  forces,  or  materials  loaned 
or  given  to  a  Military  Department  of  the 
U.S.  Government  under  exchange 
agreements  with  foreign  governments. 

225.M2    Policy. 

The  issuance  of  duty-free  entry 
certificates  in  appropriate  situations  will 
result  in  important  savings  to  military 
ap>propriations.  Such  certificates  must 
_be  limited  to  carefully  selected 
situations  80-that  ihey  do  not  result  in 
unantidpated  profits  to  contractors,-     _ 
especially  under  fixed -price-type 
contracts,  and  involve  the  Government 
in  administrative  expenses  ontweighii^ 
any  possible  savings  to  military 


appropriations.  It  is  DoD  policy  to  use 
duty-free  entry  certificates  whenever 
there  is  reasonable  assurance  that 
advantages  in  the  form  of  savings  to 
military  appropriations  will  outweigh 
the  administrative  and  other  costs  of 
processing  duty-free  entry  certificates 
and  of  maintaining  controls  to  verify 
that  a  full  benefit  of  the  certificates 
inures  to  the  Government.  As  a  rule,  a 
contractor  which  has  been  awarded  a 
fixed-price-type  contract  based  on 
providing  a  domestic  end  product  or 
component  cannot  subsequently  furnish 
a  foreign  end  product  or  component 
(induding  a  qualifying  country  end 
product  or  component)  and  receive  a 
duty-free  entry  certificate  in  accordance 
with  FAR  52.225-10  or  252.225-7008  of 
this  supplement  without  an  appropriate 
reduction  in  contract  price. 

225.603    Procedures. 

(a)  General. 

(1)  To  assure  that  the  policy  of  225.602 
is  carried  out  for  emergency  purchases 
of  war  materials  abroad,  the  clauses  at 
FAR  52.225-10  and  252.225-7014  of  this 
supplement  shall  be  used  in  each 
negotiated  contract  in  excess  of 
$100,000.  Notv«nthstanding  this  dollar 
limit,  the  clauses  may  be  inserted  in  any 
other  negotiated  contract  when  the 
contrading  o^cer  determines  that  to  do 
so  would  further  the  policy  in  225,602 
and  would  be  consistent  with  the 
limitations  in  (4)  below,  and  in  any  such 
case  the  dollar  figure  in  paragraphs 
(b)(1)  and  (i)(2)  of  the  dause  in  FAR 
52.225-10  may  be  reduced  approfxiately. 

(2)  When  the  dause  at  FAR  52.225-10 
is  used,  the  contractmg  officer  shall 
insert  the  sohcitation  provision  at 
252-225-7007. 

(3)  In  order  to  provide  for  duty-free 
entry  for  foreign  supphes  as  required  by 
various  Memoranda  of  Understanding 
between  the  Department  of  Defense  and 
allied  nations  and  as  required  to  fully 
implement  the  Trade  Agreements  Act,  a 
clause  entitled  Duty-Free  Entry — 
Qualifying  Country  End  Products  and 
Supphes  is  Hsed  in  most  DoD  contracts 
(see  225.605). 

(4)  Duty-free  entry  certificates  shall  be 
issued  as  required  by  contracts 
containing  any  of  the  contract  clauses 
described  in  225.605.  Consistent  with 
225.602,  duty-free  entry  certificates  may 
also  be  issued  in  connection  with  any 
other  contract  for  an  "emergency 
purchase  of  war  material"  (i.e.  one  not 
containing  an  appropriate  clause)  that 
falls  within  one  of  the  following 

_  categories: 

(i)  Direct-putcbases  of  foreign  supplies 
under  a  DoD  ptivae  contract regacdless 
of  whether  titJe  passes  at  point  of  origin 
or  at  destination  in  the  United  Stales; 


Provided,  th6  contract  states  that  the 
final  price  is  exclusive  of  duty; 

(ii)  Purchases  of  foreign  supplies  by  a 
domestic  prime  contractor  under  a  cost- 
reimbursement  type  contract  or  by  a 
cost-reimbursement  type  subcontractor 
(where  no  fixed-price  prime  or  fixed- 
price  subcontract  intervenes  between 
the  purchaser  and  the  Government), 
regardless  of  whether  title  passes  at 
point  of  origin  or  at  destination  in  the 
United  States.  If  a  fixed-price  prime  or 
fixed-price  subcontract  intervenes,  the 
criteria  stated  in  (iii)  below  should  be 
followed:  and 

(iii)  Purchases  of  foreign  supplies  by  a 
fixed-price  domestic  prime  contractor,  a 
fixed-price  subcontractor,  or  a  cost-type 
subcontrador  where  a  fixed-price  prime 
contract,  or  fixed-price  subcontract 
intervenes;  Provided.  (A)  the  fixed-price 
prime  contract  and,  where  applicable, 
fixed-price  subcontract  prices  are.  or  are 
amended  to  be.  exclusive  of  duty;  (B)  the 
prime  contrador  and,  where  applicable, 
the  subcontractors  concerned  certify 
that  the  supplies  so  purchased  are  to  be 
delivered  to  the  Government  or 
incorporated  in  Government-owned 
property  or  in  an  end  produd  to  be 
furnished  to  the  Government,  and  that 
the  duty  will  be  paid  if  such  supplies  or 
any  portion  thereof  are  utilized  for  other 
than  the  performance  of  the  Government 
contrad  or  disposed  of  other  than  for 
the  benefit  of  the  Government  in 
accordance  with  the  contract  terms;  and 
(C)  such  acquisition  abroad  is 
authorized  by  the  terms  of  the  contract, 
the  applicable  subcontract,  or  by  the 
contracting  offic«*.  In  any  case,  the 
procedures  required  by  the  clauses 
prescribed  in  225.605  shall  be  followed 
to  the  extent  practicable. 

(5)  When  the  clauses  cited  at  225.605 
are  used,  the  CUjntracting  Officer  shall 
list  in  the  contract  the  name  and  address 
of  the  CAO  administering  the  contract 
and  its  activity  address  number 
(Appendix  N  of  this  supplement)  in 
paragraph  (d)  of  the  clause  at  252.225- 
7014  or  paragraph  (k)  of  the  clause  at 
252.225-7008. 

(b)  Formal  entry  and  release. 

(1)  CAO  responsibilities.  Contrading 
Officer  assigned  to  administer  the 
contract  must  assure  that  prime 
contradors  are  aware  of  and 
understand  the  clause  requirements 
which  are  summarized  below. 
Contractors  should  understand  that 
failure  by  them  or  their  subcontractors 
to  include  the  data  required  by  the 
clause  wrill  result  in  the  shipment  being 
treated  as  a  shi^nnent  without  benefit  of 
free  entry  under  Schedule  8,  Part  3,  Item 
A'o.  832UJ0,  Tariff  Schedules  of  the 
United  States. 
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(i)  Written  notice  from  the  contractor 
or  any  tier  subcontractor  to  the  CAO 
immediately  upon  award  to  a  foreign 
supplier.  The  notice  includes: 

(A)  Prime  contract  number  plus 
delivery  order  number,  if  applicable: 

(B)  Total  dollar  value  of  the  prime 
contract  or  delivery  order; 

(C)  Expiration  date  of  the  prime 
contract  or  delivery  order; 

(D)  Foreign  supplier  name; 

(E)  Number  of  the  subcontract/ 
purchase  order  for  foreign  supplies; 

(F)  Total  dollar  value  of  the 
subcontract  for  foreign  supplies: 

(G)  Expiration  date  of  the  subcontract 
fo/  foreign  supplies: 

(H)  List  of  items  purchased;  and 

(1)  Contractor  certification  by  the 
purchaser  of  foreign  supplies  that 
supplies  to  be  entered  duty-free  are 
intended  to  be  delivered  to  the 
Government  or  incorporated  in  the  end 
item  delivered  under  the  contract. 

(ii)  Contractor  and  subcontractor 
,  responsibilities  to  instruct  foreign 
supplier  regarding  shipping  document 
information  including  the  Activity 
Address  Number  as  set  forth  by  the 
clause  and  as  listed  in  Appendix  N. 

(iii)  Contractor  duties  to  prepare  and 
submit  to  the  District  Director  of 
Customs  all  customs  forms  required  to 
enter  foreign  purchased  supplies  in  the 
United  States,  its  possessions,  or  Puerto 
Rico  for  shipments  other  than  to  a 
military  installation  in  the  United  States. 

(iv)  Understanding  of  the  flow  down 
provision  of  clauses. 

(v)  Procedure  for  adjustment  to  prime 
contract  price  with  regard  to  duty  not 
previously  excluded  (see  225.602). 

(2)  Dutyfree  entry  entitlements.  Upon 
receipt  of  the  required  notice  of 
purchase  of  foreign  supplies  from  the 
prime  contractor  or  any  tier 
subcontractor,  the  contracting  officer 
administering  the  prime  contract  will 
verify  the  duty-free  entitlement  of  goods 
to  be  entered  under  the  contract.  A 
review  of  the  prime  contract -should 
ensure  foreign  supplies  (quantity  and 
price)  identified  in  the  notice  are 
required  for  the  performance  of  the 
contract. 

(3)  Adjustment  to  prime  contract 
price.  When  notification  is  received 
from  the  contractor  by  the 
administrative  contracting  officer 
indicating  that  a  foreign  purchase  is 
being  placed  that  was  not  identified  at 
the  time  of  the  prime  contract  award,  a 
reduction  to  the  prime  contract  price 
may  be  required  in  accordance  with  the 
Duty-Free  Entry  clause  at  FAR  52.224- 
10,  the  Duty-Free  Entry — Qualifying 
Country  End  Products  and  Supplies 
clause  at  252.225-7008  or  pursuant  to 
225.603(a)(4}of  this  supplement.  After 


determining  the  amount  of  duty  that 
would  be  payable  if  duty-free  entry 
certificates  were  not  issued,  an 
equitable  adjustment  to  the  prime 
contract  price  shall  be  made  unless 
otherwise  approved  by  the  procuring 
contracting  officer.  Unless  retained  in 
accordance  with  242.203.  the  authority 
to  negotiate  and  issue  such 
modifications  reducing  the  contract 
price  has  been  delegated  to  the  ACO  in 
accordance  with  242.203(a)(S-74).  After 
determining  the  price  of  foreign  supplies 
exclusive  of  duty,  the  contracting  officer 
administering  the  contract  shall  advise 
the  contractor  that  that  amount  will  be 
the  maximum  dollar  value  of  supplies 
for  which  duty-free  entry  certificates 
will  be  issued. 

[A)  Data  required  by  DCASR  New 
York. 

(i)  Within  20  days  of  receipt  of  the 
notification  of  purchase  of  foreign 
supplies.  ACOs  will  forward  the 
following  information  to  DCASR  New 
York  in  the  format  shown  below: 

TO:  Commander 
DCASR  New  York 
ATTN:  Customs  Function 
201  Varick  Street 
New  York,  NY  10014 

A  contractor  notincation  of  the  purchase  of 
foreign  supplies  has  been  received  in 
accordance  with  FAR  52.225-10  and  52.225- 
7014  of  the  DoD  FAR  Supplement  or  252.225- 
7008  of  the  Supplement.  Verification  has  been 
made  that  foreign  supplies  are  required  for 
the  performance  of  the  contract.  If  required, 
prime  contract  price  has  been  or  will  be 
adjusted  in  accordance  with  225.803(b)(3J  of 
the  DoD  FAR  Supplement. 

In  accordance  with  225.603(b)(4)  of  the 
Supplement,  the  following  information  Is 
provided: 

Prime  Contractor  Name: 

Prime  Contract  Number  plus  Delivery 
Order 
.Number,  if  applicable: 

Total  Dollar  Value  of  the  Prime  Contract  or 
Delivery  Order: 

Expiration  Date  of  the  Prime  Contract  or 
Delivery  Order 
Foreign  Supplier  Name: 

Number  of  the  Subcontract/Purchase  Order 
for 
Foreign  Supplies: 

Total  Dollar  Value  of  the  Subcontract  for 
Foreign  Supplies: 

Expiration  Date  of  the  Subcontract  for 
Foreign  Supplies: 

CAO  Activity  Address  Number  (Appendix 
N  of  the  DoD  FAR  Supplement): 

Signature:  | 

Title: 

(ii)  If  a  contract  modification  results  in 
a  change  to  any  data  previously 
furnished  to  DCASR  .New  York  to  verify 
duty-free  entitlement,  a  revised 
notification  of  the  changed  data  shall  be 
forwarded  to  DCASR  New  York. 


(3)  Customs  forms  and  duty-free  entry 
certificates. 

[i)  Execution  of  duty-free  entry 
certificates.  The  responsibility  for 
issuing  duty-free  entry  certificates  for 
foreign  supplies  purchased  under  a  DoD 
contract  or  subcontract  rests  with  the 
Transportation  Officer,  DCASR  New 
York.  Upon  receipt  of  import 
documentation  for  incoming  shipments 
from  the  contractor,  his  agent,  or  the 
U.S,  Customs  Service,  the 
Transportation  Office.  DCASR  New 
York  will  verify  the  duty-free 
entitlement  and  execute  the  duty-free 
entry  certificate. 

(ii)  Customs  import  documentation. 
Upon  arrival  of  foreign  suppHes  at  ports 
of  entry,  the  consignee,  generally  the 
contractor  or  his  agent  (import  broker) 
for  shipments  to  other  than  a  military 
installation,  will  file  U.S.  Customs  Form 
7501,  7501A,  or  7506  and  U.S.  Customs 
Form  3461,  with  the  District  Director  of 
Customs. 

(6)  Immediate  entry  and  release. 
Immediate  release  permits,  executed  on 
Customs  Forms  3461  (Application  for 
Special  Permit  for  Delivery  of  Perishable 
and  Other  Articles.  Immediate  Delivery 
of  Which  is  Necessary),  entitle  all 
shipments  qualifying  as  "emergency 
purchase"  of  war  material  abroad  to  be 
released  immediately  by  the  District 
Directors  of  Customs  at  the  various 
ports  of  entry,  prior  to  and  pending  .tHe  . 
filing  of  Customs  Forms  7501.  7501  A..pr 
7506  and  a  duty-free  entry  certificate. 
The  existence  of  an  immediate  release 
permit  on  file  at  a  port  of  entry  does  not . 
dispense  with  the  necessity  of  filing 
Customs  Forms  7501.  7501A,  or  7506  and 
appropriate  duty-free  entrj'  certificates. 
Each  Department  designates  the 
individuals  responsible  for  issuance  of 
Immediate  Release  Permits. 

225.604    Exempted  supplies. 

(b)  Supplies  for  vessels  or  aircraft 
operated  by  the  United  States. 

(1)  Subject  to  the  considerations  set 
forth  in  FAR  25.605,  a  duty-free  entry 
certificate  may  be  issued  when  "certain 
supplies  (not  including  equipment)"  are 
purchased  for  vessels  or  aircraft 
operated  by  the  United  States.  As  used 
in  this  paragraph,  the  term  "certain 
supplies  (not  including  equipment)" 
includes  articles  known  as  "stores", 
such  as  food,  medicines  and  toiletries, 
and.  in  addition,  all  consumable  articles 
necessary  and  appropriate  for  the 
propulsion,  operation,  and  maintenance 
of  the  vessel  or  aircraft,  such  as  fuel.  oil. 
gasoline,  grease,  paint,  cleansing 
compounds,  solvents,  wiping  rags,  and 
polishes.  It  does  not  include  portable 
articles  necessary  and  appropriate  for 
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the  navigation,  operation  or 
maintenance  of  vessel  or  aircraft  and  for 
the  comfort  and  safety  of  the  persons  on 
board,  such  as  rope,  bolts  and  nuts, 
bedding,  china  and  cutlery,  which  are 
included  in  the  term  "equipment."  The 
procedures  to  be  followed  in  the 
issuance  of  such  certificates  shall  be 
prescribed  by  the  respective 
Departments. 

(2)  The  duty-free  entry  certificate 
referred  to  in  this  paragraph  shall  be 
printed,  stamped,  or  typed  on  the  face  of 
Customs  Form  7501.  or  attached  thereto, 
and  shall  be  executed  by  a  duly 
designated  officer  or  civilian  official  of 
the  appropriate  Department  in  the 
following  form: 

(Date) 

I  certify  that  the  acquisition  of  this  material 
constituted  •  purchase  of  supplies  by  the 
United  States  for  vessels  or  aircraft  aperaled 
by  ttie  IMtied  States,  and  is  admissible  free 
of  duty  pursuant  to  19  U.S.C.  1309. 

(Name)  

(TUle) 

(Organization) 


225.605    Contract  ctauaa. 

(a)  When  the  contract  is  required  to 
contain  the  dause  at  FAR  S2.225-10,  the 
contracting  officer  shall  tiKlude  the 
clause  at  252  22S-7014  and  the  provision 
at  252.22S-7007  of  this  Suppiement. 
Notwithstanding  FAR  25.605.  the  clauses 
shall  only  be  used  within  the  limits 
contained  at  225.803(a)  of  this 
supplement. 

(S-70)  Duty-free  entry — qualifying 
country  end  products  and  components. 
The  clause  at  25Z225-7008  shall  be 
inserted  in  all  contracts  for  supplies  and 
in  all  contracts  for  services  involving  the 
furnishing  of  supplies,  except  that  it 
need  not  be  inserted  when  simplified 
small  purchase  procedures  are  used  or 
in  contracts  for  supplies  exclusively  for 
use  outside  the  United  States. 

Sut>par1  225.7— Restrictions  on  Certain 
Foreign  Purchases 

225.703    Exceptions. 

(b)  For  other  than  small  purchases,  an 
exception  shall  be  approved  by  the 
Secretary  of  the  Department  concerned. 
Before  granting  an  exception  for  other 
than  small  purchases,  the  Secretary 
concerned  shall  obtain  the  advice  of  the 
Assistant  Secretary  of  Defense 
(bitemational  Security  Affairs); 
however,  such  advice  is  not  required  for 
emergency  purchases,  or  where  supplies 
are  not  available  from  any  other  source 
and  substitute  supplies  are  not 
acceptable. 


Subpart  225.8— Irrtemationai 
Agreements  and  Coordirurtion 

225.800  Scope  of  auUfMrt 

This  subpart  concerns  the 
applicability  of  international  agreements 
other  than  those  in  Subparts  225.73, 
225,74.  225.75.  and  coordination  with 
overseas  commands  and  activities  in 
purchasing  from  foreign  sources. 

225.801  Interrtational  agreements. 

Treaties  and  international  agreements 
in  effect  between  the  United  States  and 
governments  receiving  military  and 
economic  aid  under  the  Foreign 
Assistance  Act  of  1961.  affect 
acquisition  in  foreign  countries.  Copies 
of  international  agreements  are  filed 
with  the  United  States  European 
Command  covering  existing  agreements 
in  the  United  Kingdom  of  Great  Britain 
and  Northern  Ireland,  Western 
European  coiui  tries.  North  Africa,  and  in 
the  Middle  East.  Agreements  with 
countries  in  the  Pacific  and  Far  East  are 
filed  with  the  United  States  PaciHc 
Command  (CINCPAC).  Military 
Assistance  Advisory  Groups.  Naval 
Missions,  and  Joint  United  States 
Military  Aid  Groups  normally  have 
copies  of  the  agreements  applicable  to 
the  countries  concerned. 

225.870    Coortflnation  with  overseas 
commands  and  acMvtties. 

When  it  has  been  determined  that  an 
acquisition  will  be  made  from  a  foreign 
contractor,  overseas  contracting  offices 
shall  be  utilized  to  the  maximum 
practical  extent.  Contracting  offices  not 
within  the  command  jurisdiction  of  a 
unified  or  specified  command, 
anticipating  placement  of  contracts  with 
foreign  contractors,  shall  maintain 
liaison  with  the  appropriate  component 
commander  during  preaward 
negotiations  and  postaward 
administration.  When  an  acquisition 
may  result  in  a  requirement  for  logistic 
support  of  contractor  employees  or 
additional  Government  employees  in  an 
overseas  location,  in  support  of  US  or 
FMS  requirements,  the  contracting 
officer  shall  obtain  advance  approval 
from  the  appropriate  component 
commander  of  the  types  of  logistic 
support  needed  and  of  the  costs 
associated  with  it.  The  contract  file  shall 
include  documentation  reflecting 
specific  advance  approval  for  such 
commitment  from  the  appropriate 
component  commander. 

Stibpart  225.9 — Omission  of  the 
Examination  of  Records  Clause 

225.903    Conditions  for  omission. 

(b)  A  determination  of  the  Secretary 
under  FAR  25.903(a)(2)  does  not  require 


the  concurrence  of  the  Comptroller 
General  or  his  designee.  However,  when 
a  determination  is  the  basis  for 
exclusion  of  the  Examination  of  Records 
by  Comptroller  General  clause,  the 
statute  requires  that  a  written  report  be 
furnished  to  the  Congress.  This  report, 
which  shall  explain  the  reasons  for  the 
determination,  shall  be  submitted  in 
triplicate  by  the  Department  of  Defense 
component  concerned,  to  the  Director 
for  Information  Operations  and  Reports. 
Washington  Headquarters  Services. 
Washington.  DC  20301  (see  also 
225.7203). 

22S.904    Determination  and  findings. 

Request  for  determination  and 
findings  for  exclusion  ordinarily  wilJ  be 
initiated  by  the  contracting  officer.  The 
report  shall  consist  of  a  letter  submitted 
through  normal  acquisition  channels, 
addressed  to  the  Secretary,  setting  forth 
all  the  facts  necessary  to  arrive  at  an 
appropriate  determination  and  findings. 

Subpart  225.70— Appropriations  Act 
Restrictions 

225.7000  Scope  of  sulipart 

This  subpart  implements  the  Defense 
Appropriations  Act  restriction  on  the 
availability  of  appropriated  funds  for 
the  acquisition  of  any  article  of  food, 
clothing,  cotton,  wool,  wovEiT  jiilk  and 
woven  silk  blends,  spun  silk  yam  for 
cartridge  cloth,  synthetic  fabric, 
specialty  metals,  or  hand  or  measuring 
tools.  However,  reference  should  be 
made  to  the  current  Department  of 
Defense  Appropriations  Act  as  a  check 
on  the  current  applicability  of  such 
restriction.  This  subpart  also 
implements  the  restriction  on 
acquisition  of  foreign  buses  contained  in 
section  404  of  Pub.  L  90-^500  (see 
225.7006],  the  restriction  on  R&D 
contracting  with  foreign  sources 
contained  in  section  744  of  Pub.  L  92- 
570  (see  225.7007).  the  restriction  for  the 
construction  of  major  components  of  the 
hull  or  superstructure  of  any  naval 
vessel  or  the  construction  of  any  naval 
vessel  in  foreign  shipyards  (see 
225.7005).  and  the  restriction  on 
acquisition  of  manual  typewriters  which 
were  manufactured  by  facilities  located 
within  states  which  are  signatories  of 
the  Warsaw  Pact  (see  225.7004).  Nothing 
herein  shall  affect  the  applicability  of 
the  Buy  American  Act  or  the  Balance  of 
Payments  Program. 

225.7001  Definttions. 

As  used  in  this  subpart,  the  following 
terms  have  the  meaning  set  forth  below. 

"Hand  or  Measuring  Tools",  means 
those  tools  listed  in  Federal  Supply 
Classification  51  and  52  respectively. 
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"Possessions',  as  used  in  the  phrase 
"United  States  or  its  possessions," 
includes  Puerto  Rico. 

"United  States"  means  the  States  and 
the  District  of  Columbia. 

"Specialty  metals"  means: 

(a)  Steels  where  the  maximum  alloy 
content  exceeds  one  or  more  of  the 
following  limits:  manganese,  1.65%: 
silicon.  0.60%:  or  copper,  Q.60%:  or  which 
contains  more  than  0.25%  of  any  of  the 
following  elements:  aluminum, 
chromium,  cobalt,  columbium. 
molybdenum,  nickel,  titanium,  tungsten, 
or  vanadium: 

(b)  Metal  alloys  consisting  of  nickel. 
-  4roa-nickel  and  cobalt  base  alloys 

containing  a  total  of  other  alloying 
metals  (except  iron)  in  excess  of  10%; 

(c)  Titanium  and  titanium  alloys;  or 

(d)  Zirconium  and  zirconium  base 
alloys. 

225.7002    Restriction  on  food,  clothing, 
fabrics,  and  speciality  metals. 

Except  as  provided  in  (a)  below, 
contracting  activities  shall  not  acquire 
supplies  consisting  in  whole  or  in  part  of 
any  food,  clothing,  cotton,  wool,  woven 
silk  and  woven  silk  blends,  spun  silk 
yam  for  cartridge  cloth,  synthetic  fabric, 
or  coated  synthetic  fabric,  which  have 
not  been  grown  or  produced  in  the 
United  States  or  its  possessions;  or 
specialty  metals,  including  stainless 
steel  flatware  which  have  not  been 
melted  in  steel  manufacturing  facilities 
located  within  the  United  States  or  its 
possessions,  but  this  does  not  restrict 
the  acquisition  of  cotton  or  wool 
reprocessed  or  reused  in  the  United 
Slates  or  its  possessions  or  of  foods 
manufactured  or  processed  in  the  United 
States  or  its  possessions. 

(a)  Exceptions.  The  following 
exceptions  apply: 

(1)  Acquisitions  outside  the  United 
States  in  support  of  combat  operations: 

(2)  Acquisitions  by  vessels  in  foreign 
waters: 

(3)  Emergency  acquisitions  or 
acquisitions  of  perishable  foods  by 
establishments  located  outside  the 
United  States  for  the  personnel  attached 
thereto; 

(4)  Acquisitions  of  those  supplies 
listed  in  FAR  25.108(d)(1)  as  to  which 
the  list  does  not  make  this  subpart 
expressly  applicable; 

(5)  Small  purchases  (for  the  purpose  of 
this  exception,  a  small  purchase  shall 
mean  an  acquisition  action,  as 
distinguished  from  a  single  line  item, 
involving  a  total  dollar  amount  not  in 
excess  of  $10,000); 

(6)  Acquisitions  of  end  items 


incidentally  incorporating  cotton  or 
wool,  of  which  the  estimated  value  is 
not  more  than  10%  of  the  total  price  of 
the  end  item;  Provided.  That  the 
estimated  value  does  not  exceed  $10,000 
or  3%  of  the  total  price  of  the  end  item, 
whichever  is  greater 

(7)  Any  articles  of  food  or  clothing  or 
any  form  of  cotton,  woven  silk  and 
woven  silk  blends,  spun  silk  yarn  for 
cartridge  cloth,  synthetic  fabric,  coated 
synthetic  fabric,  or  wool,  as  to  which  the 
Secretary  concerned  has  determined 
that  a  satisfactory  quality  and  sufHcient 
quantity  grown  or  produced  in  the 
United  States  or  its  possessions  cannot 
be  acquired  as  and  when  needed  at  U.S. 
market  prices.. 

(8)  Supplies  purchased  specifically  for 
commissary  resale  (see  225.102(70)(4)); 

(9)  Purchases  of  specialty  metals  or 
any  item  incorporating  specialty  metals, 
as  to  which  the  Secretary  concerned  or 
his  authorized  designee  has  determined 
that  a  satisfactory  quality  and  sufficient 
quantity  melted  in  the  United  States  or 
its  possessions  cannot  be  acquired  as 
and  when  needed  at  U.S.  market  prices; 

(10)  Purchases  of  specialty  metals 
below  the  prime  contract  level  for 
programs  other  than  those  for  aircraft, 
missile  and  space  systems,  ships,  tank- 
automotive,  weapons,  and  ammunition; 
and 

(11)  Purchases  of  specialty  metals  or 
chemical  warfare  protective  clothing 
when  such  purchases  are  necessary  to 
comply  with  agreements  with  foreign 
governments  requiring  the  United  States 
to  purchase  supplies  from  foreign 
sources  for  the  purposes  of  offsetting 
sales  made  by  the  U.S.  Government  or 
U.S.  firms  under  approved  programs 
serving  defense  requirements,  or  when 
such  acquisition  is  in  furtherance  of  an 
agreement  with  a  qualifying  country. 

(b)  Preference  for  certain  domestic 
commodities.  The  contracting  officer 
shall  insert  the  clause  at  252.225-7009, 
Preference  for  Certain  Domestic 
Commodities,  in  all  solicitations 
expected  to  have,  and  all  small 
purchases  and  contracts  which  do  have, 
a  value  of  $10,000  or  more. 

(c)  Preference  for  domestic  wool. 
(1)  The  Secretaries  have  determined 

that  to  the  extent  that  application  of  the 
procedures  in  this  subparagraph  results 
in  the  acquisition  of  any  articles  of  wool 
(except  mohair)  not  grown,  reprocessed, 
reused,  or  produced  in  the  United  States 
or  its  possessions,  a  satisfactory  quality 
and  sufficient  quantity  of  such  articles 
grown,  reprocessed,  reused,  or  produced 
in  the  United  States  or  its  possessions 
cannot  be  acquired  as  and  when  needed 
at  U.S.  market  prices. 


(2)  Offers  for  supplies  of  which  wool 
is  a  part  will  be  solicited  on  the 
following  alternative  bases: 

(i)  Manufactured  in  the  United  States 
or  its  possessions  from  domestic  wool; 

(ii)  Manufactured  in  the  United  States 
or  its  possessions  from  foreign  wool; 
and 

(iii)  Manufactured  in  the  United  Slates 
or  its  possessions  from  a  blend  of 
(percent)  domestic  wool  and  (percent) 
foreign  wool. 

(3)  For  each  solicitation  for  supplies  of 
which  wool  is  a  component  part  or  end 
product,  the  contracting  officer  will 
insert  the  clause  at  252.225-7010, 
Domestic  Wool  Preference.  The 
evaluation  factor  will  be  computed  in    . 
accordance  with  (6)  below,  and  the 
amount  of  the  factor  will  be  inserted  in 
place  of  the  blank  in  (c)  of  the  provision 
at  252.225-7010. 

(4)  If,  on  the  date  of  opening  of  offers, 
the  average  market  price  of  domestic 
wool  of  usable  grades  is  no  more  than 
10%  above  the  average  of  the  prices  of 
representative  types  and  grades  of 
domestic  wools  in  the  wool  category 
that  includes  the  wool  required  by  the 
specifications  (see  (6)  below),  which 
prices  reflect  the  current  incentive  price 
as  established  by  the  Secretary  of 
Agriculture,  and  if  reasonable  offers 
have  been  received  for  the  advertised 
quantity  offering  100%  domestic  wools, 
the  contract  will  be  awarded  for 
domestically  produced  articles  using 
100%  domestic  wools,  and  the  procedure 
set  forth  in  (5)  and  (6)  below  will  be 
disregarded. 

(5)  In  the  evaluation  of  offers  under 
this  subpart,  an  evaluation  factor 
computed  in  accordance  with  (6)  below 
will  be  added  to  that  portion  of  the 
offered  price  that  represents  foreign 
wool  to  be  furnished  or  used  in 
performance  of  the  contract,  and  award 
will  be  made  accordingly.  In  the  event 
that  tie  offers  result  from  such 
evaluation,  award  will  be  made  to  the 
offeror  proposing  to  furnish  or  use  the 
most  domestic  wool. 

(6)  The  evaluation  factor  to  be  used 
under  (5)  above  will  be  10%  of  the 
average  of  the  following  prices  of 
representative  types  and  grades  of 
domestic  wools  within  that  one  of  the 
following  categories  which  includes  the 
wool  required  by  the  specifications. 
(The  following  prices  reflect  the  current 
incentive  price  of  $0.62  per  pound  grease 
basis  converted  to  grade  and  type  clean 
basis.) 
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n«preMntative  type  and  grade 


Pitce 
dean 


pound 


Oroup  1 


•O-kMdSmr 


CMiOa>>  1— SU^e.  Avenge  and  6ood  Ffenefc 
Combing  (worsted  type) 
The  average  of  *ie  lolowing  grades; 
Termory  OngKva<  Bag  Woo<   Average  and  Good 

Frer>ch  Combing.  64'8  and  »»oer „ , 

Graded  Tenlkiry  and  Tcaaa  Woot  Staple  and 
Good  French  Corntoffig.  One-HaH  Btood,  6e'$> 

62^ .._ _ „.... 

Graded  Fteace  VMact 
Sla^  and  Good  Francii  Caankeig.  64'a  tnt 

trta _ 

SMpte  and  Good  Fwncn  Combing,  ^ie  I  latf 

Blood,  aautit 


Category  2 — Short  ^Wacaga  and  Good  French 
Cornbmg  and  Ctottimg  (woolert  type) 
The  average  o<  Ihe  toOowirig  gradec 

Territory  Ongmal  Bag  Woo*  Short.  French 
Cambmg  and  CkXhvig.  In*  (64'a.  not  to 
oKaed  »5%  at  •0V62'i)...._ 

Graded  Temlory  and  Tana*  Woof  Average  and 
Good  Frenok  Combmg.  On»Halt  Blood.  60'* 
and  62* _ „ 

Graded  FlMc*  Waot 
Awfrage  and  Good  French  Comfam)^  64't 


Average  and  Qaed  French  CwaUim,  On>- 
HaM  Blooil  60'*/6i2's ^. 


I  «*»-•»• 


Category  3— Stapte  and  Good  Rench  Combing 
(wortled) 
The  aoeraga  a<  Wm  fciontni  giadea. 
Graded  Terrdory  and  Taia*  Wool: 
Staple  and  Good  FrerKh  Cornbmg.  Thraa- 

EigMh*  Btood.  5«».'S8'»._ 

Staple  and  Qaod  Frondt  Comttnt.  S0'*>4B'«, 

One-Quarter  Blood 

Graded  Fleece  Woof: 
Staple  and  Good  French  Combing,  Tlwe*- 

Ei^Mht  Blood,  56»/5e* 

Staple  and  Good  Frervh  Combing,  5Cr%/4B'». 


Catagery  I    Aiia»aBa  Freneti  Combing  feootan 

Tha  average  d  ttw  lotmiiing  grade*: 
Graded  Territory  and  Texa*  Wool: 
Average     French     Combing.     Thnadghlh* 

Btood.  56  s/5f« _- 

Average   French  Combmg.   SO't/48's,   One- 

Quarter  Btood _ - 

Graded  Fleece  Woet 
Average     French    Combing,     Three  l-ighlha 

Btood  se-e/SB-* ._ 

Average   FrarKh  CemtMt^  8ff«/4S%  On*. 
Quarter  Blood 


ira 


Category  S— Staple  and  Good  Frandi 
The  aiiaiatia  of  the  toMoMng  grades: 
GndidFlsaoaWooi: 
Low  On»Ouar1er  Blood.  46'*,  4  inches  ar 


Common  and  Braid,  44'i/36's,  S  inchaa  ar 
more  in  l^rigiti  ,,  — „„„.„.._.« — 


1.7748 

16946 

1.7862 
1.B2S9 


1.6801 

1.6145 

1.7061 
1.5343 


13646 
1.3397 

1.3626 
1.2710 


13053 
1.2023 

1i137 
1.0878 


1.1565 
10763 


(7)  See  Subpart  225.76  for  procedures 
for  nsing  U.S.-owned  foreign  currency 
for  payment  of  contracts  for  foreign-end 
products. 

(d)  Preference  for  domestic  specialty 
metah. 

(1)  The  contracting  officer  shall  insert 
the  clause  at  252.225-7011.  Preference 
for  Domestic  Specialty  Metals  (Major 
Programs),  in  all  solicitations  and 
contracts  over  $10,000  that  call  for  the 
delivery  to  the  Government  of  an  article 


containing  speciahy  metals  within  the 
followiag  six  major  classes  of  programs: 
aircraft,  missile  and  space  systems, 
ships,  tank-automotive,  weapons,  and 
ammunition. 

(2)  The  contracting  officer  shall  insert 
the  clause  at  252.225-7012,  Preferenc;e 
For  Domestic  Specialty  Metals,  in  all 
solidtations  and  contracts  over  $10,000, 
other  than  those  covered  by  the  clause 
in  (d)(1)  above,  calling  for  the  delivery 
of  an  article  that  contains  specialty 
metals. 

225.7003  Restriction  on  domestic  hand  or 
measuring  tools. 

Public  Law  97-377  and  subsequent 
laws  appropriating  funds  for  the 
Department  of  Defense  have  provided 
restrictiOTis  on  the  acquisition  of  hand  or 
measuring  tools.  The  contracting  officer 
shall  insert  the  clause  at  252.225-7013, 
Preference  for  Domestic  Hand  or 
Measuring  Tools,  in  all  small  purchases 
of  $10,000  or  more  and  in  all  contracts 
calling  for  delivery  of  hand  or  nteasuring 
tools. 

225.7004  Restriction  on  sources  for 
manual  typewriters. 

Public  Law  97-377  provides  that  none 
of  the  funds  available  to  the  Department 
of  Defense  shall  be  available  for  the 
procuremrat  of  manual  typewriters 
which  were  manufactured  by  facilities 
located  within  States  which  are 
Signatories  to  the  Warsaw  Pact. 

225.7005  Restriction  on  the  hull  and 
•uperstructure  of  naval  vessels. 

Each  year  the  Department  of  Defense 
Appropriations  Authorization  Act 
contains  the  Bums-Tollefson 
Amendment  which  reads: 

Provided,  That  none  of  the  funds  herein 
provided  for  the  construction  or  conversion  of 
any  naval  veasel  to  be  constructed  in 
shipyards  in  the  United  States  shall  be 
expended  in  foreign  shipyards  for  the 
construction  of  major  components  of  the  hull 
or  superstrocture  of  such  vessel:  Provided 
further,  That  none  of  the  funds  herein 
provided  shall  be  used  for  the  constmction  of 
any  naval  vessel  in  foreign  shipyards. 

This  Amendment  is  incorporated  into 
the  Department  of  Defense 
Appropriahons  Act  each  year  and  is 
located  under  "Shipbuilding  and 
Conversion,  Navy". 

225.7006  Restrictioa  on  acquisition  of 
foreign  buses. 

(a)  Section  404  of  the  Act  of 
S^tember  20. 1968  (Pub.  L  90-500),  the 
Department  of  Defense  Appropriation 
Authorization  Act  for  Fiscal  Year  1969, 
provides  that: 

No  funds  authorized  for  appropriation  for  the 
use  of  the  Armed  Forces  of  the  United  States 
tffider  the  provisioRB  of  this  Act  or  the 


provisions  of  any  other  latw  shall  be  available 
for  the  purchase,  lease,  rental,  or  other 
acquisition  of  multipassenger  motor  vehicles 
(buses)  other  than  multipassenger  ototor 
vehicles  (buses)  manufactured  in  ttie  United 
States,  except  as  may  be  authorized  by 
regulations  promulgated  by  the  Secretary  of 
Defense  solely  to  insure  that  compliance  with 
this  prohibition  will  not  result  in  either  an 
uneconomical  procurement  action  or  one 
which  would  adversely  affect  the  national 
interests  of  the  United  States. 

(b)  The  objective  of  this  statutory 
provision  is  to  assure  that  only  buses 
manufactured  in  the  United  States  shall 
be  used  to  satisfy  requirements  of 
United  States  Armed  Forces  located 
throughout  the  world  for  bus 
transportation,  where  such  buses  are 
available  and  where  their  use  would  not 
be  uneconomical  or  contrary  to  the 
national  interests  of  the  United  States.  It 
should  be  applied  whether  the  buses  are 
purchased,  leased,  rented,  or  made 
available  under  contracts  for 
transportation  services.  The  use  of 
foreign  manufactured  buses  is 
authorized  where  the  Head  of  the 
Ccmtracting  Activity  determines  that  the 
me  of  U.S.-manufactored  buses  would 
be  luieconomical  or  would  adversely 
affect  the  national  interests  of  the 
United  States.  However,  foreign  buses 
may  be  acquired  without  such 
determination  in  the  following 
circumstances: 

(1)  When  U.S.-manufactiu^d  buses  are 
not  available  in  time  to  satisfy 
requirements  which  cannot  be 
postponed,  foreign-manufactured  buses 
may  be  used  for  a  temporary  period  of 
time  but  not  to  exceed  the  lead  time 
required  for  acquisition  and  deliver^'  of 
U.S.-manufactured  buses. 

(2)  When  the  requirement  for  buses  is 
of  a  temporary  nature  to  meet  a  special 
but  nonrecturing  requirement  or  where  a 
recurring  requirement  is  sporadic  and 
infrequent,  foreign-manufactured  buses 
may  be  used  for  the  temporary  periods 
of  time  not  to  exceed  the  period  of  time 
needed  to  meet  the  nonrecurring  or  the 
recturing  infrequent  requirement 

(3)  When  foreign-manufactured  buses 
are  made  available  at  no  direct  or 
indirect  acquisition  cost  to  the  U.S. 
Government,  foreign-manufactured 
buses  may  be  used 

22S.7007    Restriction  on  RAO  contracting 
with  foreign  sources. 

(a)  Section  744  of  the  Defense 
Appropriations  Act  for  FY  1973  (Pub.  L 
92-570)  provides  that  no  funds 
appropriated  for  the  Department  of 
Defense  are  available  for  entering  into 
any  contract  or  agreement  with  any 
foreign  corporation,  organization, 
person,  or  other  entity  for  the 
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performance  of  research  and 
development  in  connection  with  any 
weapon  system  or  other  military 
equipment  for  the  Department  of 
Defense  when  there  is  a  U.S. 
corporation,  organization,  person,  or 
other  entity  equally  competent  to  carry 
out  such  research  and  development  and 
willing  to  do  so  at  a  lower  cost. 

(b)  The  above  provision  does  not 
change  the  rules  for  the  selection  of 
research  and  development  contractors 
set  forth  in  FAR  Part  35.  However,  when 
a  U.S.  and  a  foreign  source  are 
considered  equally  competent,  the 
contracting  officer  will  make  a 
determination  as  to  which  of  the  sources 
will  provide  the  services  required  at  the 
lowest  estimated  cost  to  the 
Government. 

Subpart  225.71— Canadian  Purchases 

225. 7 1 0 1     Mutual  Canadian- American 
interests. 

(a)  Because  of  the  close  geographical 
proximity  of  the  United  Stales  and 
Canada,  and  because  of  the  mutual 
interest  of  both  nations  in  the  defense  of 
North  America,  various  steps  have  been 
taken  during  and  since  World  War  II  to 
coordinate  their  economic  efforts  in  the 
common  defense,  so  as  to  achieve: 

(1)  Greater  integration  of  military 
production; 

(2)  Greater  standardization  of  military 
equipment; 

(3)  Wider  dispersal  of  production 
facilities; 

(4)  Establishment  of  supplemental 
sources  of  supply:  and 

(5)  Greater  flow  of  defense  supplies 
and  equipment  between  the  two 
countries. 

Accordingly,  it  is  DoD  policy  to  seek  the 
best  possible  coordination  of  the 
materiel  programs  of  Canada  and  the 
United  States  and  to  assure  Canada  a 
fair  opportunity  to  share  in  the 
production  of  military  equipment  and 
materiel  involving  programs  of  mutual 
interest  to  Canada  and  the  United  States 
and  in  the  research  and  development 
connected  therewith.  Accomplishment 
of  these  purposes  requires  (i)  the 
exemption  of  the  restrictions  of  the 
Balance  of  Payment  Program  and  the 
Buy  American  Act  with  respect  to 
acquisitions  for  public  use  of  supplies 
mined,  produced,  or  manufactured  in 
Canada  in  the  manner  prescribed  in 
Subparts  225.1  and  225.3:  and  (ii)  the 
Canadian  Commercial  Corporation,  in 
placing  contracts  with  Canadian  or  U.S. 
concerns,  to  insert  suitable  provisions  in 
such  contracts,  obtaining  for  the 
Department  of  Defense  the  same 
production  rights,  data  and  information 
that  the  Department  of  Defense  would 


obtain  for  itself  pursuant  to  the  FAR  and 
this  supplement  if  the  Department  were 
placing  the  contracts  with  U.S.  concerns. 

225.7102    Agreement  with  the  Government 
of  Canada. 

(a)  The  agreement,  dated  27  July  1956, 
as  amended  17  December  1956.  31  May 
1957.  6  January  1961.  and  15  October 
1962.  between  the  Department  of 
Defence  Production  (Canada)  and  the 
Department  of  Defense  (see  Appendix  T 
Subpart  2).  sets  forth  policies  and 
provides  for  the  implementation  of 
procedures  with  respect  to  all  contracts 
for  supplies  and  services  placed  with 
the  Canadian  Commercial  Corporation 
(an  agency  of  the  Government  of 
Canada)  on  or  after  1  October  1956. 

(b)  Subsequent  to  the  execution  of  the 
agreement  referred  to  in  (a)  above,  the 
reorganization  of  the  Canadian 
Government's  departments  and  agencies 
vested  the  contracting  authority  of  the 
former  Canadian  Department  of  Defence 
Production  in  the  Department  of  Supply 
and  Services.  Pursuant  to  that 
reorganization,  the  authority  of  the 
Department  of  Defence  Production  to 
enter  into  cooperative  development 
projects  under  the  Memorandum  of 
Understanding  (see  Appendix  T)  is 
vested  in  the  Canadian  Department  of 
Industry.  Trade  and  Commerce. 

(c)  This  agreement  and  associated 
enabling  provisions  permit  Canadian 
firms,  including  Canadian  Crown 
corporations,  a  fair  opportunity  to 
participate  in  the  production  of  defense 
equipment  and  materiel  involving 
defense  programs  of  interest  to  both 
nations. 

(d)  A  contract  with  a  supplier  or 
contractor  located  in  Canada  should 
normally  be  made  with  and 
administered  through  the  Canadian 
Commercial  Corporation.  (See 
225.7104(b).) 

(e)  In  connection  with  contracts 
placed  with  the  Canadian  Commercial 
Corporation,  the  Department  of  Supply 
and  Services  (Canada)  provides  without 
charge  to  the  Defense  Departments  and 
Agencies,  among  other  things,  such 
contract  administration  services  as  cost 
and  pricing  analysis,  industrial  security, 
accountability  and  disposal  of 
Government  property,  production 
expediting,  compliance  with  Canadian 
labor  laws,  processing  of  termination 
claims  and  disposal  of  termination 
inventory,  customs  documentation, 
processing  of  disputes  and  appeals,  and 
such  other  related  contract 
administration  functions  as  may  be 
required  with  respect  to  the  Canadian 
Commercial  Corporation  contract  with 
the  Canadian  supplier.  Additionally,  in 
connection  with  such  contracts,  audits. 


when  required,  are  performed  by  the 
Audit  Services  Bureau.  Department  of 
Supply  and  Services  (Canada),  and  the 
Department  of  National  Defence 
(Canada)  provides  inspection  personnel, 
services  and  facilities,  at  no  charge  to 
the  Defense  Departments  and  Agencies. 

225.7103    Guarantee  by  Canadian 
Government. 

The  Canadian  Government 
guarantees  to  the  U.S.  Government  all 
commitments,  obligations,  and 
covenants  of  the  Canadian  Commercial 
Corporation  in  connection  with  any 
contract  or  order  issued  to  said 
Corporation  by  any  contracting  activity 
of  the  U.S.  Government.  The  Canadian 
Government  has  likewise  waived  notice 
of  any  change  or  modification  which 
may  be  made  from  time  to  timfe  in  these 
commitments,  obligations,  or  covenants. 

225.7104    Procedures  for  Canadian 
Purctiases. 

(a)  Bidding  Procedures. 
(1)  SoUcitation  of  Canadian  firms. 
(i)  Except  as  provided  in  (ii)  below. 
Canadian  firms  shall  be  included  on 
bidders  mailing  lists  and  comparable 
source  lists  only  upon  request  by  the 
Canadian  Commercial  Corporation. 
Such  requests  shall  be  forwarded  by  the 
Canadian  Commercial  Corporation  to 
the  activity  having  acquisition 
responsibility  for  the  supplies  or 
services  involved. 

(ii)  Canadian  planned  producers 
under  the  Industrial  Readiness  Planning 
Program  shall  be  included  on  bidders 
mailing  lists  for  their  planned  items  (see 
FAR  14.205-1). 

(iii)  Solicitations  shall  be  sent  directly 
to  Canadian  firms  appearing  on  the 
appropriate  bidders  mailing  lists.  A 
complete  copy  of  the  solicitation  and  a 
listing  of  Canadian  firms  solicited  shall 
be  sent  to  the  Canadian  Commercial 
Corporation.  Export  Supply  Centre. 
Ottawa.  Ontario.  K1A-OS6.  Canada, 
(iv)  Upon  request  by  the  Canadian 
Commercial  Corporation,  solicitations 
shall  be  furnished  to  it  even  though  no 
Canadian  firms  were  solicited. 

(v)  Small  purchases  (see  FAR  Part  13) 
normally  should  be  handled  directly 
with  Canadian  firms  and  not  through  the 
Canadian  Commercial  Corporation. 
(2)  Submission  of  offers. 
(i)  As  indicated  in  225.7104(b)  below, 
the  Canadian  Commercial  Corporation  . 
should  normally  be  the  prime  contractor. 
In  order  to  indicate  its  acceptance  of 
offers  by  individual  Canadian 
companies,  the  Canadian  Commercial 
Corporation  issues  a  letter  supporting 
the  Canadian  offer  and  containing  the 
following  information:  name  of  the 
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Canadian  offeror;  confirmation  and 
endorsement  of  the  offer  in  the  name  of 
the  Canadian  Commercial  Corporation: 
and  a  statement  that  the  Corporation 
shall  subcontract  100%  with  the  offerer. 

(ii)  When  a  Canadian  offer  cannot  be 
processed  through  the  Canadian 
Commercial  Corporation  in  time  to  meet 
the  bid-opening  requirement  or  the 
closing  date  for  receipt  of  proposals,  the 
Corporation  is  authorized  to  permit 
Canadian  firms  to  submit  offers  directly; 
Provided.  That  the  Canadian  offer  and 
the  Canadian  Commercial  Corporation 
endorsement  are  both  received  by  the 
contracting  officer  prior  to  bid  opening 
or  the  dosing  date  for  receipt  of 
proposals. 

(iii)  All  sealed  bids  shall  be  submitted 
by  the  Canadian  Commercial 
Corporation  in  terms  of  U.S.  currency. 
Contracts  placed  as  a  result  of  such 
sealed  bidding  shall  not  be  subject  to 
adjustment  for  losses  or  gains  resulting 
from  fluctuation  in  exchange  rates. 

(iv)  All  offers  and  quotations 
submitted  by  the  Canadian  Commercial 
Corporation,  except  those  in  which 
competition  is  obtained,  shall  be  in 
terms  of  Canadian  currency.  However, 
the  Corporation  may.  at  the  time  of 
submitting  the  offer,  elect  to  quote  and 
receive  payment  in  terms  of  U.S. 
currency;  in  which  event.  contracRs 
arising  therefrom  shall  provide  for 
payment  in  U.S.  currency  and  shall  not 
be  subject  to  adjustment  for  losses  or 
gains  resulting  from  fluctuation  in 
exchange  rates. 

(b)  Contracting  procedures. 

(1)  Individual  contracts  covering 
purchases  from  suppliers  located  in 
Canada,  except  as  noted  in  (2)  below, 
shall  be  made  with  the  Canadian 
CoRunercial  Corporation,  which  has 
offices  located  at  the  Export  Supply 
Centre.  11  Laurier  Avenue.  Hull. 
Quebec  Canada  (mail  address — 
Canadian  Commercial  Corporation, 
Export  Supply  Centre.  Ottawa.  Ontario, 
K1A-OS6  Canada),  and  at  2450 
Massachusetts  Avenue.  NW., 
Washington.  DC  20008.  Contracts  should 
normally  be  awarded  to  and 
administered  through  the  Export  Supply 
Centre  Office  in  Hull,  and  all  payments 
under  such  contracts  awarded  to  the 
Canadian  Commercial  Corporation  shall 
be  made  to  that  office.  Under  contracts 
with  the  Canadian  Commercial 
Corporation,  direct  communication  with 
the  Canadian  supplier  is  authorized  and 
encouraged  in  connection  with  all 
technical  aspects  of  the  contract; 
Provided,  however,  that  the  approval  of 
the  Corporation  shall  be  obtained  on 
any  matters  involving  changes  to  the 
contract. 


(2)  The  general  policy  in  (1)  above 
need  not  be  followed  for  negotiated 
purchases  for  experimental, 
developmental,  or  research  work  unless 
the  contract  is  for  a  project  under  the 
Defense  Development  Sharing  Program: 
purchases  of  unusual  or  compelhng 
urgency:  small  purchases:  or  purchases 
made  by  U.S.  Defense  activities  located 
in  the  Dominion  of  Canada. 

(3)  Prices  in  the  contracts  shall 
identify  the  type  of  currency;  i.e..  United 
States  or  Canadian.  When  contracts 
provide  for  payment  in  Canadian 
currency,  the  contract  price  shall  be 
quoted  in  terms  of  Canadian  dollars  and 
shall  identify  the  amount  by  the  initials 
CN;  e.g..  $1.647.23CN.  The  contract  shall 
clearly  indicate  on  its  face  the  US/ 
Canadian  conversion  rate  at  the  time  of 
award  and  the  US  dollar  equivalent  of 
the  Canadian  dollar  contract  amount. 

(c)  Administration  procedures. 
(1)  The  following  policy  and 

procedures  are  applicable  only  to  cost- 
reimbursement  type  contracts  with 
Canadian  contractors: 

(i)  On  contracts  with  the  Canadian 
Commercial  Corporation  (CCC),  audits 
are  automatically  arranged  by  the 
Department  of  Supplies  and  Services 
(DSS)  Canada  (see  225.7102).  Audit 
reports  are  furnished  to  DSS.  Upon 
advice  from  DSa  the  CCC  will  certify 
the  invoice  and  forward  it  with 
Standard  Form  1034  (Public  Voucher)  to 
the  AGO  for  further  processing  (see 
242.803(a))  and  transmittal  to  the 
disbursing  officer. 

(ii)  On  contracts  placed  directly  with 
Canadian  firms,  audits  are  requested  by 
the  AGO  from  the  Audit  Services  Bureau 
(ASB).  Ottawa.  Ontario.  Canada. 
Invoices  are  approved  by  the  ASB/DSS 
auditor  on  a  provisional  basis  pending 
completion  of  the  contract  and  final 
audit.  These  invoices,  accompanied  by 
Standard  Form  1034  (Public  Voucher) 
are  forwarded  to  the  AGO  for  further 
processing  (see  242.803(a)]  and 
transmittal  to  the  disbursing  officer. 
Periodic  advisory  audit  reports  are 
furnished  directly  to  the  AGO. 

(d)  Termination  procedures.  The 
Canadian  Commercial  Corporation  will 
continue  to  administer  contracts  that 
may  be  terminated  by  the  U.S. 
contracting  officer  and  settle  all 
Canadian  subcontracts  in  accordance 
with  the  policies,  practices,  and 
procedures  of  the  Canadian  Government 
in  the  termination  and  settlement  of 
Department  of  Defence  Production 
(Canada)  contracts.  The  U.S.  agency 
administering  the  contract  with  the 
Canadian  Commercial. Corporation  shall 
render  such  services  as  are  required  by 
the  Canadian  Commercial  Corporation 
tvith  respect  to  settlement  of  any 


subcontracts  placed  in  the  United 
States,  including  disposal  of  inventory. 
The  settlement  of  such  U.S.  subcontracts 
shall  be  in  accordance  with  this 
regulation. 

(e)  Acceptance  of  Canadian  supplies. 
Under  f.o.b. -origin  contracts  with  the 
Canadian  Commercial  Corporation 
where  inspection  has  l>een  performed  by 
the  Department  of  National  Defence 
(Canada),  pursuant  to  paragraph  6  of  the 
Letter  of  Agreement  (see  Appendix  T). 
acceptance  of  supplies  or  services  which 
are  in  accordance  with  the  terms  of  the 
contract,  shall  be  made  by  the 
Department  of  National  Defence 
(Canada)  on  behalf  of  the  Defense 
Departments  and  Agencies.  Signing  of 
the  acceptance  certificate  on  the 
applicable  United  States  Department  of 
Defense  inspection  and  acceptance  form 
shall  be  considered  satisfactory 
evidence  for  payment  purposes. 

(f)  Industrial  security.  Industrial 
Security  for  Canada  shall  be  in 
accordance  with  225.7403(d)  and 
pursuant  to  the  United  States-Canada 
Industrial  Security  Agreement  of  31 
March  1952.  as  amended. 

225.7105    Contract  administration. 

(a)  When  services  are  requested  from 
the  Defense  Contract  Administration 
Services  on  contracts  to  be  performed  in 
Canada,  the  request  shall  l>e  directed  to: 

Defense  Logistics  Agency,  Defense  Contract 
Administration  Services.  Management 
Area.  Ottawa.  365  L.aurier  Avenue  West. 
Ottawa.  Ontario.  Canada.  KIA  OSS 

(b)  When  contract  administration  is 
performed  in  Canada  by  Defense 
Contract  Administration  Services,  the 
paying  office  activity  to  be  named  in  the 
contract  for  disbursement  of  DoD  funds 
(DoD  Department  Code:  17 — Navy;  21 — 
Army:  57 — Air  Force;  97 — All  other  DoD 
Components],  whether  payment  is  in 
Canadian  or  U.S.  dollars,  shall  be: 

Disbursing  Office.  Defense  Contract 
Administration.  Services  Region. 
Cleveland.  1240  East  9th  Street.  Anthony  ). 
Ceiebrezze  Federal  Building.  Cleveland. 
Ohio  44199 

Subpart  225.72— Military  Assistance 
Program  Acquisitions 

225.7200    Scope  of  sut>part. 

This  subpart  implements  the  MiHtary 
Assistance  Program  portion  of  the 
Foreign  Assistance  Act  of  1961  (section 
604,  22  U.S.C.  2354)  and  the  policies  set 
forth  in  the  President's  Determination 
under  section  604(a]  of  the  said  act 
(Memorandum  of  October  18, 1961)  and 
in  Executive  Order  10973  dated  3  '■ 

November  1961. 


Federal  Register  /  Vol.  51,  No.  246  /  Tuesday,  December  23.  1986  /  Rules  and  Regulations       4^1S 


4tel4       Federal  Register  /  Vol.  51.  No.  246  /  Tuesday.  Decemtxir  23,  1986  /  Rules  and  Regulations 


225.7201    SUtutory  rsqulrmncnts. 

(a)  Section  604(a)  of  the  Foreign 
Assistance  Act  of  1961.  as  implemented, 
provides  that  funds  made  available 
under  the  Act  shall  not  be  used  for 
acquisition  outside  the  United  States 
except: 

(1)  To  acquire  items  required  for 
military  assistance  which  are  not 
produced  in  the  United  States: 

(2)  To  make  local  purchases  for 
administrative  purposes: 

(3)  To  use  local  currency  available  for 
military  assistance  purposes:  or 

(4)  Where  the  Assistant  Secretary  of 
Defense  (ISA)  certifies  that  exclusion  of 
acquisition  outside  the  United  States 
would  seriously  impede  attainment  of 
Military  Assistance  Program  objectives. 

(b)  Where  a  MAP  order  involves 
acquisition  covered  by  a  certification 
issued  in  accordance  with  (a)(4)  above, 
the  Director  of  Military  Assistance. 
Office  of  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs), 
will  specify  in  the  order  that  the  Military 
Department  is  authorized  to  contract 
offshore. 

225.7202    Procsdures. 

The  following  procedures  apply  to  all 
contracts  for  the  Military  Assistance 
Program  (other  than  those  excepted 
pursuant  to  225.7201)  citing  funds 
authorized  by  the  Foreign  Assistance 
Act  of  1961.  or  citing  funds  made 
available  under  Department  of  Defense 
Appropriation  Acts  when  it  is  known  at 
the  time  of  acquisition  that  the  items 
being  acquired  are  to  fill  existing 
Military  Assistance  Program  orders  and 
that  DoD  appropriations  are  to  be 
reimbursed  from  Foreign  Assistance  Act 
funds.  The  requirements  of  this 
paragraph  do  not  apply  to  issues  from 
DoD  inventories  or  to  replenishment  of 
such  inventories. 

(a)  Method  of  purchase.  Acquisition 
for  the  Military  Assistance  Program 
shall  be  restricted  to  domestic  concerns 
and  to  U.S.  end  products  as  defined  in 
252.225-7016.  The  Foreign  Assistance 
Act  of  1961  shall  not  be  used  as 
authority  to  contract  without  full-and- 
open  competition  under  10  U.S.C. 
2304(c)(5). 

(b)  Certificate.  When  the  acquisition 
is  solely  to  fill  existing  Military 
Assistance  Program  orders,  the 
solicitation  shall  so  state.  When  the 
acquisition  consists  of  both  Military 
Assistance  Program  items  and  Non- 
Military  Assistance  Program  items,  the 
solicitation  shall  clearly  designate  the 
Military  Assistance  Program  items.  In 
either  instaiice.  the  solicitation  shall 
requiop  that  each  offer  for  end  products 
incldMe  either  the  certificate  at  252.225- 


7000  or  the  certificate  at  252.225-7005 
and  the  certificate  at  252.225-7015. 

225.7203    Exemptions  from  examination  of 
records  raqulTMiMnt 

(a)  General.  Military  Assistance 
Program  purchases  authorized  to  be 
made  outside  the  United  States  under 
the  Foreign  Military  Sales  Act  of  1968. 
as  amended,  and  the  Arms  Export 
Control  Act  of  1976.  as  amended,  are 
exempt  (Executive  Order  No.  11223. 
dated  12  May  1965)  from  the 
requirement  for  examination  of  records 
by  the  Comptroller  General  (10  U.S.C. 
2313(b)  and  section  3(b).  Pub.  L  85-804) 
in  the  following  circumstances: 

(1)  Contracts  with  foreign  contractors 
(including  foreign  governments)  to  be 
performed  outside  the  United  States: 
and 

(2)  Contracts,  and  amendments  and 
modifications  thereof,  entered  into 
pursuant  to  Pub.  L  85-804  (see  FAR  Part 
50).  Provided.  That  the  Department 
concerned  shall  make  a  determination 
that  it  is  impracticable  to  include  the 
Examination  of  Records  clause  or  to 
obtain  compliance  therewith:  such 
determinations  may  be  made  by  any 
o^icer  or  official  authorized  to  approve 
contracts,  and  amendments  and 
modifications  thereof,  pursuant  to  FAR 
Part  50. 

(b)  Notwithstanding  the  exemptions 
permitted  above,  the  contracting  officer, 
where  practicable,  shall  include  the 
Examination  of  Records  clause  in 
contracts  covered  in  (a)(1)  above. 

225.7204  Department  of  Defense  audit 
and  records. 

Contracts  exempted  under 
225.7203(a)(1)  from  the  requirement  for 
examination  of  records  by  the 
Comptroller  General  shall  nevertheless 
include  the  clause  at  FAR  52.214-26, 
Audit— Sealed  Bidding  or  at  FAR 
52.215-2.  Audit— Negotiation,  as 
appropriate,  in  accordance  with  the 
requirements  of  that  paragraph. 

225.7205  Contract  provision  and  daiiae. 

(a)  The  provision  at  252.225-7015. 
United  States  Products  Certificate 
(Military  Assistance  Program),  shall  be 
inserted  in  all  solicitations  which,  in 
whole  or  in  part,  are  subject  to  this 
subpart  225.72  under  the  conditions  at 
225.7202(b). 

(b)  The  clause  at  252.225-7016.  United 
States  Products  (Military  Assistance 
Program),  shall  be  inserted  by  the 
contracting  officer  in  all  solicitations 
and  contracts  which  call  for  end 
products  which,  in  whole  or  in  part,  are 
subject  to  this  Subpart  225.72.  unless 
excepted  pursuant  to  225.7201  and  In  all 


solicitations  which  include  the  provision 
at  252.225-7015. 

Subpart  225.73— Acquisitions  for 
Foreign  Military  Sales 

y25.7300    Scope  of  sul>part 

This  subpart  sets  forth  policies  and 
procedures  applicable  to  acquisitions 
made  for  the  purpose  of  Foreign  Military 
Sales  (F'MS)  pursuant  to  the  Arms 
Export  Control  Act.  It  does  not  apply  to 
Foreign  Military  Sales  made  from 
inventories  or  stocks,  to  acquisitions  for 
replenishment  of  inventories  or  stocks, 
or  acquisitions  made  under  DoD 
Cooperative  Logistic  Supply  Support 
Arrangements.  An  FMS  Agreement  is  an 
accepted  Letter  of  Offer  and  Acceptance 
which  is  the  document  by  which  the  U.S. 
Government  agrees  to  sell  defense 
articles  and  services  to  a  foreign 
government  or  international 
organization. 

225.7301     Applicable  statutory  provisions, 
(a)  Contract  authorization. 

(1)  Pursuant  to  section  22  of  the  Arms 
Export  Control  Act  (Pub.  L.  90-629.  as 
amended),  the  Department  of  Defense  is  - 
authorized  to  enter  into  contracts  for 
purposes  of  resale  to  foreign  countries 
or  international  organizations. 

(2)  The  Act  provides  in  part  that: 
(i)  The  President  may.  without 

requirement  for  charge  to  any 
appropriation  or  contract  authorization 
otherwise  provided,  enter  into  contracts 
for  the  acquisition  of  defense  articles  or 
defense  services  for  sale  for  U.S.  dollars 
to  any  foreign  country  or  international 
organization  if  such  country  or 
international  organization  provides  the 
U.S.  Government  with  a  dependable 
undertaking  (A)  to  pay  the  full  amount 
of  such  contract  which  will  assure  the 
U.S.  Government  against  any  loss  on  the 
contract:  and  (B)  to  make  funds 
available  in  such  amounts  and  at  such 
times  as  may  be  required  to  meet  the 
payments  required  by  the  contract  and 
any  damages  and  costs  that  may  accrue 
from  the  cancellation  of  such  contract, 
in  advance  of  the  time  such  payments, 
damages,  or  costs  are  due.  Interest  shall 
be  charged  on  any  net  amount  by  which 
any  such  country  or  international 
organization  is  in  arrears  under  all  of  its 
outstanding  unliquidated  dependable 
undertakings,  considered  collectively. 
The  rate  of  interest  charged  shall  be  a 
rate  not  less  than  a  rate  determined  by 
the  Secretary  of  the  Treasury,  taking 
info  consideration  the  current  average 
market  yield  on  outstanding  short-term 
Obligations  of  the  United  States  as  of  the 
last  dfly  of  the  month  preceding  the  net 
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arrearage  and  shall  be  computed  from 
the  date  of  net  arrearage. 

(ii)  The  President  may.  if  he 
determines  it  to  be  in  the  national 
interest,  issue  letters  of  offer  under 
section  22  of  the  Arms  Export  Control 
Act.  as  amended,  which  provides  for 
billing  upon  delivery  of  the  defense 
article  or  rendering  of  the  defense 
service  and  for  payment  within  120  days 
after  the  date  of  billing.  This  authority 
may  be  exercised,  however,  only  if  the 
President  also  determines  that  the 
emergency  requirements  of  the 
purchaser  for  acquisition  of  such 
defense  articles  and  services  exceed  the 
ready  availability  to  the  purchaser  of 
funds  sufficient  to  make  payments  on  a 
dependable  undertaking  basis  and 
submits  both  determinations  to  the   . 
Congress  together  with  a  special 
emergency  request  for  authorization  and 
appropriation  of  additional  funds  to 
finance  such  purchases  under  this  Act. 

(b)  Commercial  avaiJabHity.  DoD 
policies  and  procedures  with  respect  to 
commercial  availability  are  contained  in 
the  Military'  Assistance  and  Sales 
Manual  (DoD  Manual  5105.38-M).  Part 
III.  Chapter  H.  entitled  Commercial 
Availability,  published  by  the  Defense 
Security  Assistance  Agency.  (See  DoD 
Manual  5105.38-M.) 

225.7302  Applicability. 

The  FAR  and  this  supplement  shall 
apply  to  all  purchases  and  contracts 
made  by  the  Department  of  Defense  in 
support  of  Foreign  Military  Sales. 

225.7303  Preparation  of  DoD  offer  and 
acceptance,  DO  Form  1513. 

(a)  DD  Form  1513  lists  the  items  and/ 
or  services,  estimated  costs,  the  terms 
and  conditions  of  sale,  and  provides  for 
the  foreign  government's  signature  to 
indicate  acceptance. 

(b)  Procedures. 

(1)  In  connection  with  each  Foreign 
Military  Sale  expected  to  involve  a 
contract  in  excess  of  SlO.OOO  which 
cannot  be  placed  on  the  basis  of  price 
competition  (as.  for  example,  when  the 
foreign  customer  has  designated  only 
one  source  as  acceptable),  before  the 
Department  of  Defense  furnishes  prices 
for  information  purposes  to  potential 
foreign  customers,  prices,  delivery  and 
other  relevant  information  shall  be 
requested  from  the  prospective  source, 
and  such  request  shall  state  that  it  is  for 
information  for  the  purpose  of  a 
potential  Foreign  Military  Sale  and  shall 
identify  the  customer. 

(2)  As  a  general  rule  on  FMS  programs 
requiring  new  acquisitions,  the 
corttracting  officer  should  participate  in 
the  preparation  of  Price  and  Availability 
Data  to  support  the  tendering  of  the  DoD 


Offer  and  Acceptance  (DD  Form  1513) 
by  the  U.S.  Government  to  foreign 
countries  and  international 
organizations.  In  addition  to  the 
identification  and  review  of  sales 
commissions  and  fees,  the  contracting 
officer  shall  request  contractors  to 
identify  in  advance  of  the  DoD  Offer 
and  Acceptance  any  unusual  provisions 
or  deviations,  particularly  those 
proposed  for  the  contract  which  could 
affect  the  prices  quoted.  Such  unusual 
contractual  requirements  shall  also  be 
identified  in  the  submittal  of  the  price 
and  availability  data  to  the 
Departmental  activity  responsible  for 
providing  the  DoD  Offer  and 
Acceptance  to  the  foreign  country.  If  the 
Departmental  activity  expands,  modifies 
or  does  not  accept  such  requirements, 
the  contractor  shall  be  advised  prior  to 
the  submission  of  the  offer  to  the  foreign 
country. 

(3)  Whenever  applicable,  the 
contracting  officer  shall  request 
contractors  to  identify  any  anticipated 
logistic  support  necessary  in  order  to 
perform  the  contract. 

225.7304    Pricing  acquisitions  for  foreign 
military  sales. 

(a)  General.  When  the  Department  of 
Defense  undertakes  purchasing  for  sale 
to  a  foreign  country  which  has 
committed  itself  to  bear  the  cost  of  the 
acquisition,  the  Department  of  Defense 
assumes  responsibility  to  see  to  it  that 
no  more  than  a  fair  price  is  paid  for  the 
acquisition.  Accordingly.  FMS  contracts 
shall  be  priced  on  the  same  principles 
and  with  the  same  care  as  are  used  in 
pricing  normal  defense  contracts.  This 
does  not  mean  that  prices  of  normal 
defense  contracts  for  an  item  are^ 
automatically  applicable  to  1 
contracts  for  the  same  item.1 
contrary,  application  to  FMS  contracts 
of  the  pricing  principles  established  by 
FAR  Part  15  and  FAR  Part  31  may 
require  pricing  results  that  differ  from 
normal  defense  contract  prices  for  the 
same  item  because  certain  kinds  of 
costs  may  reasonably  and  allocably 
arise  in  different  amounts  for  the  former 
than  for  the  latter.  In  this  regard,  known 
FMS  requirements  shall  be  separately 
identified  in  solicitations. 

(b)  Commercial  sales  to  foreign 
customers.  If  the  contractor  has  made 
sales  of  an  item  to  foreign  customers 
under  comparable  conditions,  including 
quantity  and  delivery,  the  pricing  of 
FMS  contracts  shall  be  in  accordance 
with  FAR  Part  15. 

(c)  Cost  of  doing  business  with  a 
foreign  government  or  an  international 
organization. 

(1)  In  pricing  FMS  contracts,  where 
non-U.S.  Government  prices  as  '  • 


m  are,  ^ 
.On  the 


described  in  (b)  do  not  exist,  recognition 
should  be  given  to  costs  of  doing 
business  with  a  foreign  government  or 
international  organization  (even  though 
the  form  of  the  transaction  is  a  defense 
purchase  for  the  purpose  of  FMS) 
whenever  comparable  costs  of  doing 
business  with  the  United  States  would 
be  recognized  in  pricing  normal  defense 
contracts.  Thus,  recognition  should  be 
given  to  reasonable  and  allocable  costs, 
even  though  such  costs  might  not  be 
recognized  in  the  same  amounts  in 
pricing  normal  defense  contracts. 
Examples  of  such  costs  include,  but  are 
not  hmited  to.  the  following: 

(i)  Selling  expenses  (not  otherwise 
limited  by  FAR  Part  31);  e.g.: 
organizations; 

(A)  Maintaining  international  sales 
and  service  organizations; 

(B)  Sales  commissions  and  fees  in 
accordance  with  FAR  Subpart  3.4; 

(C)  Sales  promotions,  demonstrations, 
and  related  travel  for  the  purposes  of 
sales  to  foreign  governments;  however, 
such  costs  shall  not  be  recovered 
against  U.S.  Government  contracts  for 
U.S.  Government  requirements.  These 
expenses  may  be  recovered;  Provided, 
That  when  required  by  paragraph  123.16 
of  the  International  Trafflc  in  Arms 
Regulations  (ITAR)  (22  CFR  Part  121). 
such  promotion  or  demonstration  has 
received  U.S.  Government  approval. 

(D)  Configuration  studies  and  related 
technical  services  luidertaken  as  a 
direct  selling  effort  to  a  foreign  country. 

(ii)  Product  support  and  postdelivery 
service  expenses;  e.g.: 

(A)  Operations  or  maintenance 
training,  training  or  tactics  films, 
manuals,  or  other  related  data; 

(B)  Technical  field  services  provided 
in  a  foreign  country  related  to  accident 
investigations,  weapon  system 
problems,  operations/tactics 
enhancement,  and  related  travel  to 
foreign  countries. 

(iiij  Costs  associated  with  the 
implementation  of  DoD  offset 
arrangements. 

(iv)  Costs  that  are  the  subject  of 
advance  understanding,  in  accordance 
with  the  appropriate  provisions  of  FAR 
Part  31.  or  where  the  advance 
understanding  places  a  limit  on  the 
amounts  of  cost  that  will  be  recognized 
allowable  in  defense  contract  pricing, 
and  the  understanding  contemplated 
that  it  will  apply  only  to  DoD  contracts 
for  the  U.S.  Government's  own 
requirements  (as  distinguished  from 
contracts  for  FMS). 

(2)  Costs  that  are  not  allowable  under 
FAR  Part  31  are  not  allowable  in  pricing 
FMS  contracts. 
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(3J  Hie  provisions  of  Section  203,  Fob. 
L.  91-441,  do  not  apply  to  contracts  for 
Foreign  Military  Sales.  Therefore,  (he 
cetiing  limitations  or  the  formula 
coDstrainU  on  bid  and  proposal  (BftP) 
costs  incorporated  in  Part  231.  and  on 
indepesdcnt  research  and  dcndupment 
(IRftO)  costs  iDcorporated  in  Part  231 
shall  not  be  applicable  to  contracts  for 
Foreign  Military  Sales.  IRAD  and  BAP 
costs  allowed  on  contracts  for  Foreign 
Military  Sales  shall  be  limited  to  their 
allocable  share  o!  the  total 
.  expendit«ires.  In  pricing  contracis  for 
Foreign  Military  Sales,  the  beat  estimate 
of  reasonable  costs  shall  be  used  in 
forward  pricing.  Actual  expenditures,  to 
the  extent  that  they  are  reasonable, 
shall  be  used  In  determining  final  cost 
(4)  Pursuant  to  section  21(eXl)(A)  of 
the  Arms  Export  Control  Act.  as 
amended,  the  United  States  shall  make 
appropriate  charges  for  administratne 
services  hi  order  to  recover  the 
estimated  cost  of  administration  of  sales 
made  under  the  Arms  Export  Control 
Act. 

(d)  Govern  me  nt-to-govemment 
agreements.  In  the  «5vent  a  govemment- 
to-govemment  agreement  between  the 
United  States  and  a  foreign  government, 
for  the  sale,  coproduction,  or 
cooperative  logistic  support  of  a 
specifically  defined  weapon  system, 
major  end  item  or  sopport  item,  contains 
language  in  conflict  with  the  provisions 
of  (a)  through  (c)  above,  the  language  of 
the  govemment-to-govemment 
agreement  shall  prevail. 

22S.7305    Sales  commissions  and 
contingent  fees  on  foreign  mifitary  Sales. 

(a)  Scope.  This  section  provides 
policies  and  procedures  for  determining 
the  applicability  and  allowability  of 
sales  commissions  and  contingent  fees 
on  FMS  purchases.  It  supplements  the 
policies  contained  in  225.7304(c)(l)(i). 
FAR  Part  31.  and  FAR  Subpart  3.4. 

(b)  Policy.  Sales  commissions  and 
contingent  fees  are  allowable  under 
defense  contracts;  ^rov/rferf:  that,  in 
accordance  with  FAR  Part  31  and  FAR 
Subpart  3.4.  the  commissions  or  fees  are 
paid  to  a  bona  fide  employee  or  a  bona 
fide  established  commercial  or  selling 
agency  maintained  by  the  prospective 
contractor  (hereinafter  referred  to  as 
contractor)  for  the  purpose  of  securing 
business  (but  see  223.T305{f]].  For  FMS, 
it  is  extremely  difficult  for  the 
Department  of  Defense  to  verify  the 
services  rendered  or  the  value  of 
services  by  bona  fide  employees  or  bona 
fide  established  commerciai  or  selling 
agencies.  Therefore,  it  is  the  policy  of 
the  Department  of  Defense  that  the   ' 
allowable  coat  of  sales  commissions  ao^ 
contingent  fees  (as  defined  in  FAR 


Subpart  3.4)  anticipated  to  be  included 
in  FMS  contracts  is  Hmited  to  SsaoOQ, 
and  such  fees  or  commissiuns  shall  be 
made  known  to  the  purchasing 
government  prior  to  or  in  conjunction 
with  th«  submission  of  the  DoD  Offer 
and  Acceptance  {DD  Form  1513)  to  that 
government. 

(c)  DoO  offer  and  acceptance 
procedures. 

(1)  In  submitting  an  Offer  and 
Acceptance  to  a  foreign  government 
which  is  known  to  contain  a  sales 
commission  or  fee,  the  Department  of 
Defense  will  include: 

(iJThe  name  and  address  of  the  sales 
representative: 

(ii)  The  estimate  of  the  pfx>po8ed  fee. 
along  with  a  statement  as  to  the 
percentage  of  sate  involved  if  such  fee  is 
based  on  a  percentage  of  the  sale  price; 
and 

(iii)  A  statement  indicating  one  of  the 
following,  whichever  is  applicable: 

(A)  Appropriate  officials  within  the 
U.S.  Department  of  Defense  consider  the 
fee  to  be  fair  and  reasonable: 

(B)  In  the  event  only  a  portion  of  the 
proposed  fee  is  considered  fair  and 
reasonable,  a  statement  to  this  effect, 
together  with  the  rationale  therefor;  or 

(C)  The  U.S.  Department  of  Defense 
cannot  determine  reasonableness  of  the 
proposed  fee. 

The  notification  in  the  Offer  and 
Acceptance  may  also  include  the 
contractor's  explanation  of  or 
justification  for  the  proposed  charge, 
together  with  any  oiher  data  which  may 
be  requested  by  the  purchasing 
govern  menL 

(2)  The  Offer  and  Acceptance  also 
will  include  a  statement  to  the  effect 
that  acceptance  of  the  offer  by  the 
purchasing  government,  after  receipt  of 
the  appropriate  notification  outlined 
above,  will  coastitutethat  government's 
approval  of  the  sales  commission  or  fee 
involved.  No  fee  shall  be  accepted  by 
the  Department  of  Defense  if 
disapproved  by  the  purchasing 
government. 

(3)  There  may  be  occasions,  as  when 
FMS  requirements  are  to  be  fulfilled  by 
competitive  acquisitions,  when  it  is  not 
possible  to  determine  prior  to 
presentation  of  the  Offer  and 
Acceptance  whether  or  not  the  price  to 
be  paid  for  material  or  services  will 
include  sales  commissions  and  fees.  In 
such  cases,  the  purchasing  government 
will  be  notified  (by  DoD  officials 
responsible  for  presentation  of  the  Offer 
and  Acceptance)  as  soon  &a  possible  if 
subsequent  contract  negotiations 

'indicate  that  a  sales  representative's 
charges  will  be  claimed  by  the 
contractor.  This  notificatioo  will  inclode 


the  information  oiitlined  in  (1)  above, 
along  with  an  indication  that  the 
Department  of  Defense  will  determine 
whether  ornot  to  accept  such  costs  as  a 
valid  charge  to  the  contract,  unless 
contrary  notification  is  received  from 
the  purchasing  government  within  30 
days  of  the  date  of  the  notification. 
(4)  If  in  making  the  determination 
required  by  FAR  Subpart  3.4  and  (d)(3). 
the  responsible  contracting  official 
determines  that  a  »ales  representative  is 
not  bona  fide  for  reasons  other  than 
reasonableness  of  fee,  no  Offer  and 
Acceptance  will  be  tendered  pending 
withdrawal  by  the  prospective 
contractor  of  the  fee  for  such  sales 
representative  h-om  his  proposal. 

(d)  App/icahdity  and  aiiowabHity  of 
sales  commissions  or  fees. 

(1)  When  a  contracting  officer  Is 
requested  to  obtain  price  and 
availability  data  from  a  contractor  to 
support  the  tendering  of  an  Offer  and 
Accepftmce.  he  shall  require  the 
contractor  to  identify  the  amount  of  any 
sales  commissions  or  fees.  Allowable 
costs  for  tales  commissions  or  fees 
applicable  to  contracte  for  FMS  shall  not 
exceed  $50,000  per  contract  (including 
all  modifications  and  subcontracts 
thereto)  for  each  foreign  customer 
served  by  that  contract.  Although 
commissions  and  fees  may  be  less  than 
SSOJXX)  per  contract,  all  such 
commissions  and  fees  must  be  justified 
and  supported,  based  on  the  criteria  in 
(2)  below.  If  dexiations  to  this  policy  are 
considered  necessary.  FAR  1.4  shall 
apply.  In  addition,  sales  commissions  or 
fees  shall  not  be  allowed  for  follow-on 
spares  provided  under  DoD  Cooperative 
Logistic  Supply  Support  Arrangements. 

(2)  In  order  to  provide  the  appropriate 
notice  and  advice  regarding  sales 
commissions  and  fees  to  a  foreign 
government  at  the  time  an  Offer  and 
Acceptance  is  submitted,  the  contracting 
officer,  except  with  respect  to  those 
contracts  excluded  in  FAR  Subpart  3.4, 
shall: 

(i)  Require  the  contractor  to  submit  a 
Contractor's  Statement  of  Contingent  or 
Other  Fees  (Standard  Form  119J 
(including  any  such  fees  claimed  by 
subcontractors): 

(ii)  Determine  under  FAR  Subpart  3,4 
whether  a  bona  fide  employee  or  agency 
relationship  exists  (for  the  purposes  of 
FMS,  the  definition  in  FAR  Subpart  i.4 
of  impropCT  influence  also  extends  to 
officials  of  the  foreign  government): 

(iii)  Require  the  contractor  to  submit  a 
breakdown  of  the  fee  related  to  the 
services  performed  by  the  sales 
representative.  Even  though  a  bona  fide 
employee  or  agency  relationship  is 
determined  to  exist,  the  basic  test  of  ^ 
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reasonableness  for  the  purposes  of 
making  the  statement  required  by 
225.7305(c)(l)(iii]  is  an  assessment  of  the 
services  provided,  or  to  be  provided, 
compared  to  the  amount  of  the  fee.  In 
addition  to  the  fee  breakdown  of 
services,  a  comparative  analysis  may  be 
made  of  the  proposed  fee/commission 
with  recent  payment  for  comparable 
services  under  commercial  sales  (non- 
FMS]  of  the  same  or  similar  items,  and 
sales  commissions  and  fees  allowed  on 
previous  FMS  sales  of  comparable  scope 
and  dollar  amounts.  In  analyzing  the  fee. 
consideration  should  be  given  to 
whether  the  sale  is  the  initial  or  follow- 
on  sale  because  the  effort  for  follow-on 
sales  of  additional  quantities,  spares 
and  support  equipment  would  not 
normally  be  as  great  as  the  effort  for  the 
initial  sale. 

(3)  The  PCO  shall  make  a 
determination  with  respect  to  a  bona 
fide  employee  or  agency  relationship 
and  reasonableness  of  the  commission 
or  fee  (i.e.,  one  of  the  225.7305(c)(l)(iii) 
fee  statements),  subject  to  the  approval 
of  the  chief  of  the  contracting  office. 

(e)  Contracting  procedures  relating  to 
sales,  commissions  and  fees.  If,  after 
notification  by  DoD  officials  responsible 
for  presentation  of  the  Offer  and 
Acceptance  to  a  foreign  government  as 
required  by  (c)  above,  the  foreign 
government  disapproves  the  fee,  or  a 
portion  of  the  fee,  the  contracting  officer 
shall  notify  the  prospective  contractor 
and  request  withdrawal  of  the  fee  for 
the  sales  representative  from  the 
proposal.  Should  the  contractor  refuse  to 
withdraw  the  fee,  the  Department  of 
Defense  will  notify  the  foreign 
government  that  the  Department  of 
Defense  is  unable  to  purchase  the  items 
or  services  from  that  contractor. 

(f)  Special  country  requests  with 
respect  to  sales  commissions  and  fees. 
Pursuant  to  DoD  Manual  5105.38-M 
(Military  Assistance  and  Sales  Manual), 
Letters  of  Offer  and  Acceptance  for 
requirements  for  the  governments  of 
Australia,  Taiwan.  Egypt,  Greece,  Iran, 
Israel,  Japan,  Jordan,  Republic  of  Korea. 
Kuwait,  Pakistan,  Philippines,  Saudi 
Arabia,  Turkey.  Thailand,  United  Arabe 
Emirates,  or  Venezuela  (Air  Force)  are 
required  to  provide  that  all  U.S. 
Government  contracts  resulting  from  the 
Letters  of  Offer  shall  prohibit  the 
payment  of  sales  commission  and  fee 
unless  such  payments  have  been 
identified  and  payment  thereof 
approved  in  writing  by  the  government 
involved  before  contract  award. 
Therefore,  the  contracting  officer  shall 
on  behalf  of  these  purchasers,  insert  the 
clause  at  252.225-7017,  Limitation  of 
Sales  Commissions  and  Fees  for  Foreign 


Governments,  in  all  solicitations  and 
contracts  for  FMS  requirements  unless 
such  payment  has  been  approved. 

225.7306    Recovery  of  nonrecurring  costs. 

(a)  Policy.  It  is  the  policy  of  the 
Department  of  Defense  to  recover  a  fair 
share  of  its  investment  in  nonrecurring 
costs  related  to  defense  products,  and/ 
or  a  fair  price  for  its  contribution  to  the 
development  of  related  technology, 
when  such  products  are  sold  and  when 
technology  relating  to  the  manufacture 
of  the  products  is  sold  or  licensed  to  a 
foreign  government,  international 
organization,  foreign  commercial  firm,  or 
domestic  organization.  Furthermore,  in 
selected  cases,  it  is  DoD  policy  to 
recover,  on  behalf  of  a  foreign 
government  or  international 
organization,  a  fair  share  of  the 
nonrecurring  costs  for  a  special  feature 
or  product  paid  by  the  foreign 
government  or  international 
organization  under  a  foreign  military 
sales  case  when  subsequent  customers 
purchase  the  same  specialized  feature. 

(b)  Applicability. 

(1)  This  policy  applies  to  those 
products  and  technologies  for  which 
investment  costs  equal  or  exceed  $5 
million  for  any  of  the  following: 

(i)  Nonrecurring  research, 
development,  test,  and  evaluation 
(RDTAE)  costs  to  develop  defense 
products  and  related  technology.  The 
determination  of  RDTAE  costs  shall  be 
based  upon  the  current  and  predecessor 
models  of  an  item  or  equipment. 

(ii)  Nonrecurring  production  costs. 

(iii)  RDTAE  and  nonrecurring 
production  costs  for  special  features 
under  a  foreign  military  sale,  when 
requested  by  the  FMS  customer  and 
agreed  to  by  the  U.S.  Government. 

(2)  In  the  event  an  end  item  contains 
one  or  more  components  which 
individually  meet  the  above  thresholds, 
recoupment  will  be  made  on  a 
component  when  sold  separately. 

(3)  In  the  case  of  product  sales,  if  the 
dollar  threshold  is  met  for  either 
nonrecurring  RDTAE  or  production 
costs,  recoupment  for  both  categories  of 
investment  costs  will  be  charged. 

(c)  Procedures.  Charges  shall  be 
computed  and  assessed  by  the  DoD 
officials  responsible  for  presentation  of 
the  DD  Form  1513.  Such  charges  shall 
not  be  included  in  the  contractor's 
proposed  price. 

225.7307    Source  selection. 

(a)  Purchases  for  FMS  customers  shall 
be  implemented  under  normal 
acquisition  and  contract  management 
procedures  set  forth  in  the  FAR  and  this 
supplement,  and  other  directives. 
However,  the  FMS  customer  may 


request  that  a  defense  article  or  defense 
service  be  obtained  from  a  particular 
prime  source.  In  such  cases,  FAR  6.302-4 
provides  authority  to  contract  without 
full-and-open  competition.  The  FMS 
customer  may  also  request  that  a 
subcontract  be  placed  with  a  particular 
firm.  The  contracting  officer  shall  honor 
such  requests  from  the  FMS  customer 
only  as  specified  in  the  Letter  of 
Agreement  or  other  written  direction  by 
the  military  sales  organization. 

(b)  Representatives  of  the  FMS 
customer  shall  not  be  permitted  to  direct 
the  deletifn  of  names  of  firms  from 
bidders  mailing  lists  or  slates  of 
proposed  A-E  firms.  They  may,  however, 
suggest  that  certain  firms  be  included. 
Contracting  offices  shall  not  accept 
directions  from  the  FMS  customer  as  to 
source  selection  decisions  or  contract 
terms  (other  than  the  special  contract 
provisions  and  warranties  referred  to  in 
Condition  A.2  of  the  DD  Form  1513),  nor 
shall  the  FMS  customer  be  permitted  to 
interfere  with  a  prime  contractor's 
placement  of  hi*subcontracts.  Requests 
by  the  FMS  customer  for  rejection  of 
any  bid  or  proposal  shall  not  be  honored 
unless  the  rejection  is  justified  on  the 
basis  of  reasons  which  would  be 
su^cient  in  the  case  of  a  purchase  by 
the  Department  of  Defense  to  meet  its 
own  needs. 

225.7308  Umttation  of  Liability. 

In  acquisitions  for  FMS,  the  foreign 
purchaser  shall  be  advised  that  the 
appropriate  Liability  clause(s)  (see  FAR 
Subpart  48.8)  is  included  in  the  FMS 
contract  (see  Condition  C  on  the  DD 
Form  1513).  If  the  foreign  customer  does 
not  agree  to  assume  the  risk  for  loss  or 
damage  as  provided  in  the  clause(s)  and 
objects  to  the  inclusion  of  such  clause(s) 
in  the  Offer  and  Acceptance,  the 
contractor  shall  be  so  advised.  The  costs 
of  necessary  insurance,  if  any,  to  be 
obtained  by  the  contractor  to  cover  such 
risk  of  loss  or  damage  shall  be 
considered  in  establishing  the  FMS 
contract  price  of  such  items. 

225.7309  Exercise  of  options  for  foreign 
military  sales. 

Exercising  an  option  to  satisfy  an  FMS 
requirement  may  introduce  the  need  to 
consider  changes  to  costs  and  profit 
attributable  to  pricing  differences 
between  U.S.  and  FMS  contract 
requirements.  Such  consideration  may 
also  be  necessary  if  the  option  is 
already  identified  for  FMS  but  it  is 
exercised  for  country  B  requirements 
instead  of  the  country  A  requirements  to 
which  it  was  priced.  In  order  to  provide 
for  and  better  permit  the  inclusion  of 
priced  options  in  the  contract  and  their 
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subsequent  exercise  for 
requirements  tvhetlier  or  not  the 
specirics  are  fuJly  known  at  the  time  ot 
award,  the  contracting  officer  should 
consider  the  use  of  the  clauses 
prescribed  at  217J»7(S-70|. 

225.7310    Implementation  of  offset 
arrangements  negotiated  pursuant  to 
foreign  irtHtary  sal«s  ay  ements. 

(a)  Scope.  This  section  sets  forth 
policies  and  procedures  concerned  with 
the  fulfillment  of  Department  of  Defense 
offset  arrangements  negotiated  pursuant 
to  an  FMS  agreement.  An  "FMS/offset 
arrangement"  is  that  which  is  negotiated 
pursuant  to  an  FMS  agreement  wherein 
the  Department  of  Defense  agrees  to 
place  on  a  contractual  basis  and 
consistent  with  the  guidance  in 
22S.7310(b)(2),  a  certain  percentage  of 
the  FMS  agreement  dollar  value  or  a 
stated  dollar  objective  in  that  country 
with  which  the  FMS  agreement  has  been 
negotiated.  The  purpose  of  an  FMS/ 
offset  arrangement  is  to  fulfill 
commitments  negotiated  pursuant  to  an 
FMS  agreement.  Australia.  Belgium, 
Denmark.  Netherlands,  Norway,  and 
Switzerland  have  FMS/offset 
arrangements  negotiated  pursuant  to 
FMS  agreements.  However.  Belgium. 
Denmark,  Netherlands,  and  Norway  are 
also  participating  NATO  countries  and 
are  accorded  preferences  under  Subpart 
225.74. 

(b)  General. 

(1)  Since  May  4, 1978.  it  has  been  DoD 
policy  not  to  enter  into  govemment-to- 
govemment  offset  agreements  because 
of  the  inherent  difficulties  in  negotiating 
and  implementing  such  arrangements. 
Exceptions  to  this  policy  must  be 
approved  by  the  Secretary  of  Defense  or 
his  Deputy  and  will  only  be  made  when 
there  is  no  feasible  alternative  to  ensure 
the  successful  completion  of  FMS 
transactions  considered  to  be  of 
significant  importance  to  the  national 
security  interests  of  the  United  States. 

(2)  When  authorized,  offset  provisions 
typically  require  the  Mihtary 
Departments  or  U.S.  prime  contractors, 
or  both,  to  identify  items  for  which 
foreign  sources  may  obtain  contracts  up 
to  a  specified  offset  level  and  in 
accordance  with  the  terms  and 
conditions  of  the  particular  DoD  offset 
agreement.  Normally.  FMS/offset 
arrangements  should  be  negotiated  prior 
to  the  FMS  agreement  Offer  and 
Acceptance  in  order  that  the 
Department  of  Defense  and  its  prime 
contractors  will  have  an  opportunity  to 
assess  in  advance  the  DoD's  or 
contractor's  ability  to  fulfill  the  FMS/ 
offset  arrangement,  and  include  in  the 
oikr  those  DoD  and  contractor  costs 
associated  with  such  arrangements. 


(3)  If  an  exception  is  granted  pursuant 
to  paragraph  (1)  above,  the  policy  of  the 
Department  of  Defense  is  that  the 
domestic  concerns  involved  in  the  FMS 
and  the  foreign  customer  will  make 
suitable  arrangements  to  fulfill  an  FMS/ 
offset  arrangement.  Only  if  it  is 
determined  that  the  FMS/offset 
arrangement  cannot  be  fulfilled  in  this 
fashion  will  the  Department  of  Defense 
seek  to  fulfill  the  offset  commitments 
through  other  defense  purchases.  When 
practical,  the  U.S.  prime  contractor  shall 
be  contacted  and  coordination  obtained 
prior  to  the  Government's  committing 
the  U.S.  prime  contractor's  participation. 

(4)  The  Defense  Security  Assistance 
Agency  (DSAA)  acts  as  the  focal  point 
within  the  Executive  Branch  for 
interagency  coordination  on  offset 
policy  in  consultation  with  the  Office  of 
the  Assistant  Secretary  of  Defense 
(International  Security  Affairs),  from 
which  DSAA  derives  overall  policy 
guidance.  The  Office  of  the  Assistant 
Secretary  of  Defense  (Acquisition  and 
Logistics)  (OASD(A*L))  is  responsible 
for  matters  pertaining  to  the  fulfillment 
of  the  offset  portion  of  FMS  agreenients. 
General  information  regarding  the 
existence  of  FMS/offset  arrangements 
with  particalar  countries  or 
implementation  of  such  arrangements 
may  be  obtained  by  submitting  inquiries 
through  the  Departments  to  the  Director 
for  International  Acquisition, 
OASD(A*LHP){IAt. 
(c)  Procedures. 

(1)  Whenever  an  VMS  agreement 
involves  a  single  major  weapon  system, 
the  Department  responsible  for 
acquisition  of  the  weaponsystem  will  be 
responsible  for  managing  any  resulting 
FMS/offaet  arrangement  If  an  FMS 
agreement  involves  the  sale  of  items 
from  two  or  mare  Departments, 
OASD(A&LJ  may  either  direct  that  one 
Department  be  responsible  for 
coordinating  the  implementation  of  the 
FMS/offset  arrangement  or  apportion 
responsibility  for  managing  the  offset 
program  among  two  or  more 
Departments.  Such  management 
includes  (i)  the  development  of  special 
contractual  provisions  consistent  with 
(4)  below:  (ii)  the  consideration  of  other 
DoD  contract  items  for  competition  by 
foreign  sources  (to  the  extent  other 
defense  purchasing  is  involved  or 
becomes  necessary):  and  (iii)  the 
obtaining  of  appropriate  exemptions  by 
the  Secretary  of  the  purchasing 
Department  concerned  from  the  Buy 
American  Act  under  FAR  25.102.  the 
Balance  of  Payments  Program,  duty  afid 
other  applicable  acquisition  restrictions 
on  a  purchase-by-purcfaase  basis  of 
defense  eq«ipm«Rt.  (See  sample 
Determination  and  Findings  set  forth  In 


(2)(i)  below  for  the  exemption  of  the  Buy 
American  Act)  Even  though  a  Military 
Department  or  Defense  Agency  is  not 
responsible  for  the  management  of  a 
certain  FMS/offset  arrangement,  it  wiM 
consider,  for  competitive  acquisitions.   , 
offers  of  defense  equipment  from  FMS/ 
offset  arrangement  country  sources. 

(2)  Solicitation  of  FMS/offset 
arrangement  country  sources  shall  be 
accomplished  using  procedures  like 
tho.se  set  forth  in  225.7403(a)(1)  for 
participating  countries  (see  also 
225.402(b)).  When  soliciting  sources 
outside  the  United  States,  international 
air  mail  shall  be  utilized  where  security 
classification  permits.  See  214.202-1. 
FAR  14.203-1.  and  FAR  15.408(c).  For  the 
purpose  of  evaluating  an  FMS/offset 
arrangement  country  offer,  it  shall  be 
treated  as  if  it  were  a  participating 
country  offer  and  evaluated  in 
accordance  with  225.7403(a)(3).  If  after 
such  evaluation,  it  is  clear  that  the  FMS/ 
offset  arrangement  country  offer  is  low 
or  otherwise  eligible  for  award,  the 
contracting  officer  shall  request  from  the 
Secretary  of  the  Department  concerned 
the  appropriate  exemptions  for  the 
acquisition  as  set  forth  in  (2)(i)  below. 
The  list  set  forth  at  225.7405  shall  also 
apply  to  FMS/offset  arrangement 
countries  as  shall  225.402(b). 

(i)  To  obtain  an  exemption,  under 
FAR  25.102,  of  the  Buy  American  Act. 
the  contracting  officer  shall  process  a 
Determination  and  Findings  for  the 
signa  ture  of  the  Secretary  of  the 
Department  or  Agency  concerned.  The 
Determination  and  Findings  shaH  be 
substantially  as  follows  for  end  Items,  or 
modified  as  necessary  for  components. 

Service  or  Agency  Exenptiao  of  the  Buy 
American  Act  (41  U.S.C.  lOa-d) 
Determination  and  Findings 

Upon  the  basis  of  the  following  findings 
Hnd  determination  which  I  hereby  make  in 
accordance  with  the  provisions  of  FAR 
25.102,  acquisition  of  an  (FMS/ofTset 
arranfement  country)  (describe  item)  may  be 
made  as  provided  t>eiow. 

Findings 

1.  The  (CoBlracting  Activity)  proposes  to 
purchase .  under  cuotracl 


_  mined,  produced  or 


number. 

manufactured  in  (country  of  origin).  The  total 

estimated  cost  of  this  acquisition  is 

2.  The  United  States  Government  (USG? 

and  the  Government  of have 

entered  into  aa  FMS/offset  arrangement 
whereby  the  Govenuneot  of . 


will  purchase  US  defease  articles  and 
services  and  the  USG.  through  the 
Department  of  Defense  (DoD),  if  necessary, 
will  offer  potential  DoD  requirements 
suitable  for  purchases  of  (FMS/offset 
arrangement  country)  defense  items. 

3.  The  Agreement  provides  lh«< 
competitive  Man  of  (FMS/offaet 
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arrangement  country)  end  products  will  be 
evaluated  by  the  Department  of  Defense 
without  imposing  any  price  differential  under 
the  Buy  American  Act  or  Balance  of 
Payments  Program  and  without  taking 
applicable  U.S.  customs  and  duties  into 
consideration  so  that  (FMS/offset 
arrangement  country)  items  may  better 
compete,  for  sales  of  defense  equipment  to 
the  Department  of  Defense.  In  addition,  the 
Agreement  stipulates  that  acquisitions  of 
(FMS/offset  arrangement  country)  items  must 
fully  satisfy  Department  of  Defense 
requirements  for  performance,  quality,  and 
delivery  and  Ahall  cost  the  Department  of 
Defense  no  more  than  would  comparable  U.S. 
source  or  other  foreign  source  defense 
equipment  eligible  for  award. 

4.  In  order  to  achieve  the  above  objectives, 
the  solicitation  contained  the  Buy  American 
Act  and  Balance  of  Payments  Program  clause, 
252.225-7001.  or  the  Buy  American  Act,  Trade 
Agreements  Act.  and  the  Balance  of 
Payments  Program  clause.  252.225-7006 
which  stale  that  an  exemption  from  the 
application  of  the  Buy  American  Act  may  be 
granted  by  the  Secretary  of  the  Department 
concerned.  Offers  were  solicited  from  other 
sources  and  the  offer  received  for  an  (FMS/ 
offset  arrangement  country  end  item)  is  found 
to  l>e  acceptable. 

Determination 

Pursuant  to  the  Buy  American  Act  (41 
U.S.C  lOa-d).  I  hereby  determine  that  it  is 
inconsistent  with  the  public  interest  to  apply 
the  restrictions  of  the  Buy  American  Act  to 
the  proposed  offer. 

(Date) 

(Secretary  of  Department) 

(3)  To  assure  that  the  policy  of  225.602 
is  carried  out  regarding  the  issuance  of 
duty-free  entry  certificates,  the 
contracting  officer  shall  include  the 
clauses  at  FAR  52.225-10,  Duty-Free 
Entry,  and  252.225-7007,  Supplies  to  be 
Accorded  Duty-Free  Entry,  in  contracts 
which  either  contribute,  or  anticipate  to 
contribute,  to  the  fulfillment  of  an  FMS/ 
offset  arrangement. 

(4)  The  clause  set  forth  at  252.225- 
7018,  Offset  Arrangement,  shall  be  used 
in  a  contract  when  the  domestic  concern 
involved  in  the  Foreign  Military  Sale  has 
accepted  responsibility  for 
accomplishing  any  portion  of  an  FMS/ 
offset  arrangement.  (Paragraph  (a)  of  the 
clause  should  be  modified  as  necessary 
to  state  any  special  terms  and 
conditions  of  the  FMS/offset 
arrangement,  such  as  competitive  prices 
or  otherwise,  period  of  offset 
accomplishment,  special  type  or  nature 
of  offset  required,  and  so  forth.) 

(5)  When  an  FMS/offset  arrangement 
program  is  structured  to  provide  offset 
potential  on  a  number  of  DoD 
purchases,  as  opposed  to  only  within  the 
prime  FMS  contracts,  DoD  solicitations 
which  contemplate  proposals  of  FMS/ 


offset  arrangement  country  end  products 
should  indicate  that  the  price  evaluation 
of  offers  will  be  accomplished  without 
the  application  of  the  Buy  American  Act 
or  the  Balance  of  Payments  Program 
differentials  or  duty,  which  would 
otherwise  be  applied  to  the  price 
evaluation  in  accordance  with  other 
paragraphs  of  this  Part  225.  If  on  the 
basis  of  such  evaluation,  an  offeror 
proposing  an  end  product  from  an  FMS/ 
offset  arrangement  country  source  is 
low.  the  matter  will  be  forwarded  to  the 
Secretary  of  the  Department  for 
consideration  as  to  whether  it  would  be 
in  the  public  interest  to  exempt  the  end 
product  from  the  restrictions  of  the  Buy 
American  Act  (see  FAR  25.102)  and  the 
Balance  of  Payments  Program 
regulations.  FMS/offset  arrangement 
country  sources,  in  competing  for  DoD 
purchases  under  a  DoD  FMS/offset 
program,  must  be  responsive  to  the 
terms  and  conditions  of  DoD 
solicitations  unless  otherwise 
specifically  provided  for  in  the  FMS/ 
offset  arrangement  with  the  FMS/offset 
arrangement  country.  DoD  contracting 
activities  must  also  comply  with  all 
other  laws  and  regulations  governing 
foreign  purchases,  such  as  security 
restrictions  and  disclosure  of 
information  to  foreign  nationals. 

(6)  In  a  general  FMS/offset 
arrangement  which  contemplates 
foreign  competition  with  U.S.  sources  for 
defense  contracts  (as  opposed  to  one 
structured  to  be  accomplished  within 
the  FMS  prime  contracts  for  that  sale), 
the  preferable  procedure  is  to  require 
the  foreign  government  to  propose,  from 
time  to  time,  specific  defense-related 
items  which  appear  susceptible  to 
competition  by  companies  in  that 
country.  When  such  proposals  are  made, 
the  foreign  government  will  include  the 
names  and  addresses  of  the  foreign 
sources  which  that  foreign  government 
considers  qualified  to  perform  the  work. 
However,  in  order  to  ensure  fulfillment 
of  the  FMS/offset  arrangement  within 
the  specified  time  limits,  the 
Departments  are  also  expected  to 
exercise  initiative  in  seeking  out  items 
which  might  be  suitable  for  such  foreign 
competition  and  in  making 
arrangements  through  the  foreign 
government  if  necessary,  to  identify 
suitable  sources. 

(d)  Quality  Assurance  Agreement 
with  Australia.  The  Department  of 
Defense  of  the  United  States  and  the 
Department  of  Defense  of  Australia 
have  agreed  to  provide  to  each  other, 
quality  assurance  services  upon  request 
for  all  contracts  involving  defense 
supplies  and  services  in  accordance 
with  the  terms  of  the  Details  of 
Agreement  (D  of  A).  Mutual  Acceptance 


of  Government  Quality  Assurance.  (See 
Appendix  T-101.1  and  246.406(73).) 

225.73 1 1  Us«  of  Govemmant  production 
artd  research  property  on  worfc  for  foreign 
government*  or  tntemational 
organizationt. 

See  245.405. 

225.7312  Exclusionary  poOciM  and 
practicaa  of  foreign  governments. 

All  contracts  for  the  purchase  of 
goods  or  services  for  Military 
Assistance  Programs  (MAP), 
International  Military  Educational 
Training  (IMET),  and  Foreign  Military 
Sales  (FMS)  shall  include  the  clause  in 
52.225-7019,  Exclusionary  Policies  and 
Practices  of  Foreign  Governments. 

225.7313  Nonapplicabiltty  of  rates  under 
49  U.S.C.  section  10721  (formerly  ''Section 
22  Rates"). 

(See  FAR  47.104-2.) 

225.7314  Specific  FMS/offset  sgreements. 

Specific  FMS/offset  agreements  are 
included  in  Appendix  T,  Subpart  1. 

Subpart  225.74 — Purchase*  From 
NATO  ParticifMiting  Country  Source* 

225.7400  Scope  of  subpart 

This  subpart  implements  the 
Memoranda  of  Understanding  (MOU) 
between  the  United  States  and 
participating  countries. 

225.7401  Policy. 

In  order  to  increase  the  defense 
capabilities  of  NATO  through  more 
e^cient  cooperation  in  the  field  of 
research  and  development  production, 
and  acquisition  of  defense  equipment 
the  United  States  has  entered  into 
Memoranda  of  Understanding  with 
Canada,  the  Federal  Republic  of 
Germany,  the  Government  of  Italy,  the 
United  Kingdom  of  Great  Britain  and 
Northern  Ireland  (U.K.),  the  Government 
of  Norway,  the  Kingdom  of  the 
Netherlands,  the  Government  of 
Portugal,  the  Government  of  Belgium, 
the  Government  of  Denmark,  the 
Government  of  France,  the  Government 
of  Turkey,  the  Government  of  the  Grand 
Duchy  of  Luxembourg,  and  the 
Government  of  Spain.  The  objective  of 
each  MOU  is  to  facilitate  the  defense  of 
North  America  and  Europe  so  as  to 
achieve: 

(a)  Greater  cooperation  in  research, 
development  acquisition,  and 
production; 

(b)  The  most  rational  use  of  their 
respective  industrial,  economic,  and 
technological  resources; 

(c)  The  greatest  attainable  military 
capability  at  the  lowest  possible  cost; 
and 
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(d)  Greater  standnrdisuition  and 
interoperabiiity  of  their  weapun 
systems. 

Accortlingfy,  it  is  DoD  policy  to  sceV  the 
best  possible  coordination  of  thf 
materiel  programs  between  the 
participating  countries  and  the  United 
States  and  to  ensure  that  sources  from 
participating  countries  are  pr<r»'id»!d 
every  opportunity  to  compete  on  a  fair 
and  e(|uai  basis  with  U.S.  sources  for 
research  and  development  and  for 
production  contracts  consistent  with 
225.7402(b;.  Accomplishment  of  this 
policy  requires  exemption  of  foreign 
acquisition  restrictions  with  respect  to 
all  items  of  defense  equipment  fnwn 
participating  countries.  (See  also 
225.402(b).) 

22&7402    MOUs«MthNATOpar<icip9tk« 
countries. 

(a)  The  MOUs  set  for<Ji  aoqoisition 
policies  with  respect  to  defense 
eq^Mpment  frow  wmroes  in  participating 
countries. 

(b)  ApplicabiUty.  This  subpart  applies 
except  where  restricted  by  (1) 
provisions  sf  \i!&.  National  OiscJoattre 
Policy  (NDP\.  DoO  Oireclive  sno.11:  (21 
U.S.  defense  mobilization  base 
requirements  as  specified  in  208.73. 
208.74.  and  206.75:  (3)  U.S.  laws  or 
regalatitms  (e.g.,  ^  annual  DeD 
Appropriations  Act  (225.70):  and  (4)  U.S. 
Industrial  Security  Requirementn. 

225.7403    Procsdurss  (or  ptirctwsc*  from 
parttclpaShu  coiiwblss 

( a )  Solicitation  procedurea. 

(1)  Soiicitaiion  of  aaarcea  in 
partJcipating  countries. 

(i)  Participating  country  sources  sliati 
be  included  on  bidders  mailing  lists  and 
comparable  source  lists  upon  request  by 
such  sources  in  accordance  with  the 
procedures  in  FAX  14.205.  Requests  of 
this  nature  should  be  forwarded  by 
participating  country  sources  to  the 
activity  having  acquisition  responsitniity 
for  the  supplies  involved. 

(ii)  The  normal  criteria  for  soliciting 
and  making  awards  under  FAR  Part  19 
for  small  business  concerns  and  FAR 
Fart  20  for  labor  surplus  area  firms  shall 
be  utilized  without  regard  to  the  fact 
that  there  are  potential  participating 
country  sources  for  the  end  product, 
except  itenu  developed  under  the  U3./ 
Canadian  Development  Sharing 
Program.  Offers  of  a  foreign  end  product 
shall  not  be  considered  on  any 
acquisition,  or  part  thereof,  identified  for 
the  exclusive  partjcipation  for  such 
firms. 

(iii)  Solicitations  shall  be  sent  directly 
to  participating  country  sources 
appearing  on  the  appropriate  bidders 
mailing  list  except  when  restricted  by 


225.105.  225.7402(b),  22S.740S  and  (ii) 
above.  In  addition.  Canadian  sources 
fihall  also  tie  solicited  thrmiKh  the 
CanHdian  Commercial  Corporation  in 
accordance  with  22.S.7104.  When 
solicitation  destinations  are  outside  the 
United  Stales,  inlematioxuil  air  mail 
shall  be  utilized  where  security 
cla5.sification  permits  (see  FAR  14-2UZ 
and  FAR  14.203). 

(iv)  Upon  request,  solicitations  shall 
lie  furnished  to  the  embassy  or  other 
designated  place  or  repre.senlative  of  the 
participating  country. 

fv)  If  untiMial  technical  or  security 
requirements  would  preclude  the 
acquisition  of  otherwise  acceptal>le 
defense  equipment  from  participating 
country  .Sdurres.  the  need  for  such 
requirements  should  be  specincally 
reviewed.  Under  no  drcumstances  will 
unusual  technical  or  security 
requirements  be  imposed  solely  for  the 
purpose  of  precluding  the  acquisition  of 
defen.se  equipment  from  participating 
countries. 

(\i)  Participating  country  sources  shall 
not  be  automatically  excluded  from 
submitting  offers  because  then-  supplies 
have  not  been  tested  and  evaluated  by  a 
Department.  Departments  which  find  it 
necessary  to  limit  solicitations  to 
sources  whose  items  have  been  service 
tested  and  evaluated  by  the  department 
shall  make  provision  for  considering 
supplies  from  participating  country 
sources  which  have  been  tested  and 
accepted  by  the  participating  country  for 
service  use.  subject  to  U.S.  confirmatory 
test,  if  necessary.  Where  it  appears  that 
these  provisions  might  adversely  delay 
service  programs,  the  concurrence  of  the 
Department  of  Defense  Acquisition 
Executive.  USDRE.  shall  be  obtained 
prior  to  exclusion  of  the  participating 
country  item  from  consideration. 
Sufficiency  of  pariicipating  country 
service  testing  should  be  considered  on 
a  case-by-case  basis.  When 
confirmatory  tests  of  participating 
country  end  products  are  deemed 
necessary  by  the  department.  U.S.  test 
and  evaluation  standards,  policies,  and 
procedures  shall  apply. 

(vii)  Subject  to  225.7402(b).  industry 
representatives  from  a  participating 
country  shall  be  permitted  to  attend 
symposia,  program  briefings,  prebid 
conferences  (FAR  14.207  and  FAR 
15.409).  and  like  meetings  which  address 
U.S.  defense  equipment  needs  and 
requirements.  When  practical  these 
meetings  should  be  structured  so  as  to 
allow  attendance  by  representatives  <rf 
participating  country  concerns. 

(2)SubBnsaion  ofoffers.  l>articipating 
country  source*  competing  for  DoO 
requtrements  ttMaX  be  responsive  to  (he 


terms  and  conditions  of  fK>0 
solicitations. 

(3)  t'vafimtion  of  offem  from 
participulin^  country  sources. 

(i)  In  furtherance  of  the  objeclivi-s  set 
forth  in  225.7401.  the  Secretary  of 
Defense  has  determined  that  it  is 
inconsistent  with  the  public  interest  to 
apply  the  restrictions  of  the  Buy 
American  Act  and  the  Balance  of 
Payments  Program  with  respect  t<i 
acquisition  of  defense  equipment  (for 
items  for  civil  works  activities,  sf-e 
225.105(5-75))  Vvhich  is  mined,  prodiitj^d. 
or  manufactured  in  a  participating 
country. 

(ii)  In  accordance  with  the  iilnive. 
offers  of  participating  country  end 
prodiirts  shall  be  evaluated  u-itfuntl  Mm* 
application  of  the  price  differentials 
normally  applied  pursuant  to  the  Buy 
American  Act  and  Balance  of  Payments 
Program  requirements  contained  in 
225.ia5  and  subpart  225J.  This 
exemption  shuU  further  in<;iude  the 
following  conKHlcraliun:  In  the  event 
that  a  domestic  offer,  a  participating 
country  offer,  and  a  nonqualifying 
country  offer  compete  for  defen.sc 
equipment,  theparticipiiting  country 
offer  shall  be  evaluated  without 
applying  the  price  differentials  of" 
225.105.  whereas  the  nonqualifying 
coiintrj'  offer  shall  be  subfected  to  the 
pri<;e  dilTerentials.  (S«se  22.'i.  105(8-72), 
F.xample  F.)  However,  in  the  event  that 
the  low  domestic  offer  exceeds  the 
evaluated  price  of  the  nonqualifying 
country  offer,  all  foreign  offers  shall  be 
evaluated  as  if  no  domestic  offer  was 
submitted.  (See  225. 105(.S-72).  Exampk: 
F.)  In  the  event  that  a  pariicipating 
country  offer  competes  against  a 
nonqualifying  country  offer  and  no 
domestic  offer  is  submitted,  the 
participating  country  offer  shall  be 
evaluated  on  an  equal  basis  with  the 
nonqualifying  country  offer.  (See 
225.105{S-72).  Example  G.J  Participating 
countries  are  listed  al  225.7401. 

(iiij  As  to  any  end  product  that  is 
manufactured  in  the  United  States,  all 
components  fiom  participating  countries 
are  treated  as  components  mined, 
produced,  or  manufactured  in  the  Unitetl 
Staites  for  the  purpose  of  determining 
whether  the  end  product  is  a  domestic 
source  end  product 

(iv)  In  keeping  with  the  policy  to 
enhance  cooperation  with  the 
participating  countries.  U.S.  duty-free 
entry  shall  be  accorded  supplies  from 
participating  couati  ies  by  the  issuance 
of  duty-free  entry  certificates.  Offers  ol 
defense  equipment  from  participating 
country  sources  shall  be  evaluated 
tvidMMit  application  of  duty.  Such  duty> 
free  entry  siuiU  \>e  acuirded  whenever 
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such  supplies  are  acquired  at  a  prime 
contract  or  at  a  subcontract  level.  (See 
also  225.602  for  postaward 
circumstances  of  fixed-price  type 
contracts.)  The  resulting  contract  shall 
include  the  appropriate  clause(s) 
referenced  in  225.605. 

(v)  If,  when  evaluated  in  accordance 
with  the  above,  an  offer  of  a 
participating  country  end  product  is 
determined  to  be  from  the  lowest, 
responsive,  responsible  offeror,  the 
cognizant  contracting  officer  shall 
normally  proceed  to  make  award  to  that 
offeror.  However,  there  is  no  reslriclion 
on  the  authority  or  responsibility  of  the 
cognizant  Secretary  to  restrict 
acquisitions  to  domestic  sources  or 
reject  an  otherwise  acceptable  offer 
from  a  participating  country  source  in 
those  instances  where  such  restriction 
or  rejection  is  considered  necessary  for 
reasons  of  the  national  defense. 

(b)  Subcontracting  with  participating 
country  sources.  In  reviewing  prime 
contractor  subcontracting  procedures, 
the  contracting  officer  shall  assure  that 
the  prime  contract  does  not  preclude 
participating  country  sources  from 
competing  for  subcontracts,  except 
when  restricted  by  national  security 
interest  reasons  or  mobilization  base 
considerations. 

(c)  Required  clause.  As  prescribed  at 
225.109(d)(S-72),  the  clause  at  252.225- 
7002.  Qualifying  Country  Sources  as 
Subcontractors,  shall  be  inserted  in 
solicitations  and  contracts. 

(d)  Industrial  security  for 
participating  countries.  Required 
procedures  designed  to  safeguard 
classified  defense  information  which 
may  be  necessary  for  the  performance 
of  contracts  awarded  to  participating 
country  sources  are  set  forth  in  the  DoD 
Industrial  Security  Regulation  DoD 
5220.22-R  (implemented  for  the  Army  by 
AR  3801.31:  for  the  Navy  by  OPNAV 
Instruction  .'J540.8E:  for  the  Air  Force  by 
AFR  205-4;  for  the  Defense  Logistics 
Agency  by  DLAM  8500.1:  for  the 
Defense  Communications  Agency  by 
DCA  Inst.  240-50-7;  and  for  the  Defense 
Mapping  Agency  by  DMA  Inst.  5520.22). 

225.7404    Contract  administration. 
When  contract  administration 
services  are  requested  on  contracts  to 
be  performed  in  participating  countries, 
except  Canada,  the  request  should  be 
directed  to  the  cognizant  activity  in 
accordance  with  DoD  4105.59-H,  section 
II,  Part  2  (DoD  Directory  of  Contract 
Administration  Services  Components). 
Contract  administration  services 
required  with  respect  to  DoD 
subcontracts  placed  by  participating 
country  sources,  except  Canada,  in  the 
United  States  will  be  arranged  by  the 


cognizant  activity  in  accordance  with 
DoD  4105.59H,  section  II,  Part  2  (DoD 
Directory  of  Contract  Administration 
Services  Components). 

225.7405    Ust  of  excluded  Hems. 

The  policies  and  procedures  of  this 
subpart  do  not  apply  to  offers  of  the 
following  items  of  defense  equipment 
unless  the  quantity  being  acquired  is 
greater  than  that  required  to  maintain 
the  U.S.  defense  mobilization  base.  This 
restriction  does  not  apply  to  Canadian 
Planned  Producers.  Items  may  be  added 
to  or  deleted  from  the  list  from  time  to 
time.  Information  concerning  this  list 
may  be  obtained  from  OASD(A&L)(IR). 
(See  also  Subparts  208.73.  208.74.  and 
208.75.) 

Navy 

Fuzes.  Safe  and  Arm  Devices,  and  Similar 
Items 

MK-13  Safe  and  Arm  Device 

MK-13  Triggering  Device 

MK-17  Safe  and  Arm  Device 

MK-33  Safe  and  Arm  Device 

MK-330  Fuze 

MK-334  Fuze 

VfK-404  Fuze 

MK^»07  Fuze 

FMU-109  Fuze 
Missiles  and  Missile  Components 

A1M-7F  Sparrow  Missile 

Guidance  and  Controls  Section 

MK-58  Rocket  Motors 

MK-71  Warhead  Metal  Parts 
AIM-9L  Sidewinder  Missile 

Guidance  and  Control  Section 

MK-36  Rocket  Motors 

DSU-15  Target  Detector 

AN/WDU-17  Warhead 

MK  1  Wing  and  ANM/BSU-32  Fins 
Trident  I  (C-4)  Missile  System 

Guidance  and  Control  System 

MK-5  Electronic  Assemblies  (EA) 

MK-5  Intertial  Measurement  Unit 
Electronics  (IMUE)  and  Monitor 
Component  Assembly  (MCA) 

Backfil  of  Poseidon  (C-3)  SSBNs 
Flares 

MK-46  Flares,  Infrared  Decoy 
Sonobuoys  and  Components 

A.\/SSQ-36 

AN/SSCHIB 

AN/SSQ-53A 

AN/SSQ-57A 

AN/SSQ-62 
Ship  Gun  Systems 

MK-7S  Gun  Mounts 
Submarine  Systems 

Type  18B/D  Periscope  System 

TR  155  K  33  Transducers 
Military  Sealift  Cargo 

Ocean  Transportation  and  Services 

Air  Force 

MAC  Commercial  Airlift 
GAU-8/A  and  30mm  Ammo 

Defense  Logistics  Agency 

Textiles — Worsted  '      >• 


Army 

L.A.P..  manufacturing  and  testing  of 
projectiles  (5.56  mm  through  8  inch), 
mines,  dispensers,  rockets,  pyrotechnic 
devices,  grenades,  demolition  charges, 
small  arms  ammunition  and  components, 
fuzes  and  components  containing 
mechanical  liming  devices) 
TOW  Missile  and  Launcher 
2.75  Rocket  Items 

LAP  Motor 

Fin  &  Nozzle  Assembly 

Stabilizer  Rod 

Felt  Washer 

Ring  Charge  Support 

O  Ring 

Metal  Spacer 

Intervelometer 

Igniter 

Motor  Tul>e 

Seal  Rings 

Disc  Charge  Support 

Spacer  Charge  Support 

Lock  wire 

Launcher 

Fin  Blades 
Projectile  Metal  Parts  for  Cartridge  105mm 

(Beehive) 
Projectile  M406.  M107— 155mm 
Projectile  M509 — B  inch 
Projectile  M735 

Projectile  M735.  Metal  Parts  and  Cores 
Projectile  M718.  M141 
155mm  Cannister.  XM625.  XM626: 

Projectile  Metal  Parts  for  Cartridge  90mm 
255mm  Projectile.  AT  M718/M741  (RAAM): 
Component. 

Electronic  Assemblies 
Cartridge  Case  MllS,  M14B4 
Fuze: 

Ml  Delay 

MK-1 

MK-30 

MK-38  Energizer 

MK-40  Energizer 

MK-54 

MK-73-13 

MK-339-1 /Inert 

MK-379 

MK-393/403 

MK-404 

MK-W7 

FM-54B 

M19 

M42/46 

M62A2 

M91A2 

M84A1 

M114S&A 

MllS  S&A 

M201A1 

M213 

M19E1 

M223 

M228 

M427/M423 

M494/571 

M505A3 

M505 

M50gA2 

M564 

M565 

M567  (Comp  Pts/Rewk) 

M577/M582 

M578 
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M578  (Comp  Pt») 
M732; 
Elec  Head  Final  Assembly 
Detonator 
Power  Supply 
Sleeve 

ElecTtmer,  W/IC 
Mg04E3 
Casing  Burster  Warhead.  MISO 
Assy  M258.  Ml  70 
Body  Assy  and  Base  Plug.  M404 
Bomb,  Ml  17 Al El 
Launcher  Rocket  2AU  flOA/A 

Warhead  Flechets  WDU  4A/A 
M18  Mine  Program 
Blasting  Cap.  Firing  Device.  Metal  Parts. 
1  est  Sets 
Laser  Range  Finder  VVG-2  and  M21  for 
Solid  State  Ballistic  Computer  for  Meo 
Series  Tank 
Limited  Light  Sight 

MX-gB44  Image  Intaasifier  Tube2Siiim 
MX-7845  Image  InlensiAer  Tube  (Isl 

generation) 
MX-8S01  Image  Intensiiler  Tube  (lal 

generation) 
BA-438e  Battery 
AN/PVS-4  Night  Visioo  Sighu 
AN/PVS-5  Night  Vision  Coggie* 
AN/PVS-5A  m^t  Vision  Gabies 
AN/VVS-2  Viewer 
AN/VSS-3  Searchlight 
Comaoa  Module  Program  {Thermal 
Imaging  System)  Tactical  Night  Visioa 
Systems — 
AN/TAS-I 
ANjTAS-i 
AN/TAS-* 
GLLD/TAS-* 
Machine  Gun  M240 
Machine  Gun  M240  Spare  Parts 
Electronic  Time  Fuze  XM587E2/KM724 
Power  Supply  PS127 
Fuze  Setter  XM36E1 
Tank  Thermal  Sights  AN/VSG-2 
Night  Vision  Goggles  ANyPVS-SA 
image  Intensifier  Assembly  MX-B816-UV 
Battery.  Dry  BA-4386 
Maintenance  of  idle  portions  of  21 
COCO  facilities 

Consolidated  Facilities  Scranton  AAP 
Hydraulic  Turbine  (Civil  Works) 

225.7406  Specific  rvdprocal  mcnmranda 
of  undersUndIng  with  NATO  participating 
countiiss. 

Specific  reciprocal  memoranda  of 
understanding  with  NATO  particip«tiag 
countries  arc  included  in  Appendix  T. 
Subpart  2. 

Subpart  225.75— Purchases  From 
Defense  Cooperation  Country  Sources 

225.7500  Scope  of  subpart 

This  subpart  implements  the  defense 
cooperation  agreements  made  by  tfte 
United  States  pursuant  to  other  tiian 
Foreign  Military  Sales  agreements. 

225.7501  Policy. 

In  order  to  increase  their  respective 
defense  capabilities  through  more 
efficient  cooperation  in  the  research  and 
development,  production,  and 


acqiBsition  of  defense  equipment,  the 
United  States  and  the  Governments  of 
Israel  and  Egypt  have  entered  into  a 
defense  cooperation  agreement  TTie 
purpose  of  this  agreement  is  to  promote 
the  most  oost-eHective  and  rational  use 
of  defense  appropriations  of  the  United 
States  and  the  defense  cooperation 
country.  Accordingly,  it  is  Department  of 
Defense  policy  to  achieve  the  best 
possible  coordination  of  the  materiel 
programs  between  such  countries  and 
the  United  States  and  to  ensure  that 
sources  ia  defense  cooperation  countries 
are  provided  the  of>portunity  to  compete 
on  a  fair  and  equal  basis  with  U.S. 
sources  for  selected  research  and 
development,  production  and  service 
contracts  subject  to  the  restrictions  of 
225.7402(b).  Accomplishment  of  this 
policy  requires  the  exemption  of  certain 
Buy  National  laws  and  foreign 
acquisition  restrictions  with  respect  to 
selected  defense  equipment  purchased 
from  defense  cooperation  country 
sources.  For  the  purposes  of  solicitation 
and  evaluation  of  such  selected  defense 
equipment,  offers  of  defense  cooperation 
country  end  products  shall  be  treated  as 
if  they  were  participating  country  end 
products,  except  as  provided  in 
225.402(b). 

22S.7502    Procedures. 

(a)  Solicitation  procedures.  Defense 
cooperation  country  sources  shall  be 
solicited  as  if  they  were  sources  from 
participating  countries.  The  procedures 
set  forth  at  225.7403(a)(1)  shall  apply. 

(b)  Submission  of  offers.  Defense 
cooperation  country  sources  competing 
for  DoD  requirements  must  be 
responsive  to  the  terms  and  conditions 
of  DoD  solicitations.  The  Buy  American 
Act  and  the  Balance  of  Payments 
Program  restrictions  are  waived  only  for 
items  listed  in  appropriate  annexes  to 
the  agreements  with  the  defense 
cooperation  tTountry.  However,  the 
absence  of  an  item  from  the  defense 
equipment  list  is  without  prejudice  to 
the  authority  of  the  Secretary  to 
determine  in  any  individual  case  that 
application  of  the  restrictions  to  tlu 
item  would  be  inconsistent  with  the 
public  interest.  Copies  of  these  lists  may 
be  obtained  from  the  Director  for 
International  Acquisition.  ODASiD(PJ. 

(c)  Evaluation  procedures.  Defense 
cooperation  country  offers  shall  be 
evaluated  as  if  they  were  participating 
country  offers.  The  procedures  set  forth 
at  225.7403(aK3Kii)  shall  apply. 

(d)  Other  procedures.  Contracting 
procedures,  industrial  security 
procedures  and  contract  administration 
procedures  for  defense  cooperation 
country  sources  shall  be  conducted  as  if 
they  were  sources  from  participjiitiag 


countries.  The  procedures  and  policies 
set  forth  at  225.7403(c}.  225.7404.  and 
225.7405.  and  throughout  this  regulation 
shall  a(^y. 

225.7503    Specific  memoranda  of 
understanding  with  defense  cooperation 
countries. 

Specific  memoranda  of  understanding 
with  the  Defense  cooperation  countries 
are  included  in  Appendix  T.  Subpart  3. 

Subpart  225.76— Use  of  U.S.-Owned 
Foreign  Currency  for  Payments 

22S.7«eo    Soo^  of  sul>fMirt. 

This  subpart  Implements  the 
Government's  policy  that  U.S. -owned 
foreign  currency  be  used  when  feasible 
in  payment  of  purchases  in  foreign 
countries. 

(a)  This  subpart  applies  to 
acquisitions  of  supplies,  services,  or 
construction  for  use  outside  the  United 
States. 

(b)  This  subpart  does  not  apply  to 
acquisitions  (1)  funded  from  Special 
Foreign  Currency  Program 
Appropriations;  or  (2)  mad«  under 
Subpart  225.1. 

225.7601     Definitions.  ^- 

As  used  in  this  subpart,  the  following 
terms  have  the  meanings  set  forth 
below: 

"Excess  Foreign  Currency"  means 
currency  that  has  been  determined  by 
the  Department  of  the  Treasury'  to  be  in 
excess  of  foreseeable  requirements  of 
the  U.S.  Government.  Countries  in  which 
the  United  States  owns  excess  foreign 
currency  are  listed  in  22S.7607(a). 

"Near-Exce8.s  Foreign  Currency" 
means  currency  th«t  has  been 
determined  by  the  Department  of  the 
Treasury  to  be  above  the  immediute 
reqairements  of  the  U.S.  Government. 
Countries  in  which  the  United  States 
owns  near-excess  foreign  currency  are 
listed  in  225.7607(b). 

"U.S.  Dollar  Content"  means  the  U.S. 
dollar  cost  to  an  offeror  for  domestic 
source  end  products  or  services 
(tnclnding  costs  of  transportation 
furnished  by  U.S.  flag  carriers)  imported 
directly  from  the  United  States  and  to  be 
used  in  performance  of  a  contract,  as 
certified  by  the  offeror. 

"U.S. -Owned  Foreign  Currency" 
means  currency  of  a  foreign  countrjr 
which  currency  is: 

(a)  Owned  by  the  United  States: 

(b)  Determined  excess  or  near-excess 
by  the  United  States  Department  of  the 
Treasury; 

(cj  Available  in  the  country  of 
issuance  to  pay  obligations  of  the 
United  States  within  that  country;  and 
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(d)  Disbursed  by  the  United  States 
Treasury  Disbursing  Officer  in  the 
country  concerned,  either  directly  to  the 
contractor  or  to  the  military  disbursing 
officer,  as  appropriate. 

225.7602  Procedures. 

(a)  Except  as  provided  in  (c)  below, 
when  supplies,  services,  or  construction 
for  use  outside  the  United  States  are  to 
be  purchased,  the  solicitation  shall 
contain  the  provision  in  252.225-7020, 
Option  to  Award  and  Pay  in  United 
States  Owned  Foreign  Currency,  when  it 
can  reasonably  be  expected  that  (1) 
contracts  will  be  performed  in  whole  or 
in  part  in  a  country  in  which  there  is 
U.S.-owned  foreign  currency;  or  (2)  A 
contractor  (domestic  or  foreign)  may  be 
willing  to  accept  U.S.-owned  foreign 
currency  in  payment  in  whole  or  m  part. 

(b)  Failure  to  state  a  price  in  U.S.- 
owned  foreign  currency,  either  in  whole 
or  in  part,  shall  not  in  itself  cause  an 
offer  to  be  considered  nonresponsive  to 
a  solicitation. 

(c)  Requests  for  quotations  for 
purchases  describr  1  under  small 
purchase  procedures  for  delivery  within 
a  country  in  which  there  is  U.S.-owned 
foreign  currency  shall  be  limited  to  be 
the  local  trade  area  of  that  country;  and, 
to  the  extent  feasible  within  the  criteria 
in  225.7806,  shall  require  quotations  to 
be  stated  only  in  the  U.S.-owned  foreign 
currency  of  that  country. 

225.7603  Evahwtlnc  offers. 

(a)  Conversion  for  evaluation 
purposes.  For  purposes  of  evaluation, 
offers  expressed  in  whole  or  in  part  in 
U.S.-owned  foreign  currency  shall  be 
converted  to  show  their  equivalency  in 
U.S.  dollars  at  the  rate  of  exchange  used 
by  U.S.  disbursing  officers  for  such 
currency  on  the  date  set  for  receipt  of 
offers. 

(b)  Excess  foreign  currency  offers. 
Subject  to  (dj  below  and  to  the  award 
limitations  in  225.76M,  reference  for 
acceptance  of  offers  in  excess  foreign 
currency  or  in  combinations  of  excess 
foreign  currency  and  U.S.  dollars  shall 
be  in  the  following  order,  even  though 
the  offer  preferred  may  not  be  the 
lowest  in  price: 

(1)  The  lowest  responsive  offer  in 
whole  in  an  excess  foreign  currency.  If 
equal  low  offers  are  received  and  one  or 
more  contain  a  U.S.  dollar  content 
which  is  not  required  to  be  paid  in  U.S. 
dollars,  that  offer  which  contains  the 
greatest  U.S.  dollar  content  shall  be 
preferred. 

(2)  When  the  only  responsive  offers  in 
excess  foreign  currency  also  contain  a 
U.S.  dollar  content  for  which  payment  in 
U  S.  dollars  is  required  and  is  limited  to 


that  content,  that  offer  which  results  in 
the  lowest  expenditure  of  U.S.  dollars. 

(3)  When  the  only  responsive  offers  in 
excess  foreign  currency  also  require 
payment  in  part  in  U.S.  dollars  which 
are  not  limited  to  the  U.S.  dollar  content, 
that  offer  which  results  in  the  lowest 
expenditure  of  U.S.  dollars.  If  equal  low 
offers  are  received  and  one  or  more 
contain  a  U.S.  dollar  content  and  others 
contain  no  U.S.  dollar  content,  that  offer 
which  contains  the  greatest  U.S.  dollar 
content  shall  be  preferred. 

(4)  When  responsive  offers  in 
combinations  described  in  (2)  and  (3) 
above  are  received,  the  lowest  offer 
evaluated  under  (2)  above. 

(5)  When  responsive  offers  are 
received  in  U.S.  dollars  only,  the  lowest 
such  offer.  If  equal  low  offers  are 
received  and  one  or  more  contain  a  U.S. 
dollar  content  that  offer  which  contains 
the  greatest  U.S.  dollar  content  shall  be 
preferred. 

(c)  Near-excess  foreign  currency 
offers.  The  lowest  responsive  offer  in 
whole  or  in  part  in  a  near-excess  foreign 


currency  which  does  not  exceed  the 
lowest  responsive  offer  in  U.S.  dollars 
shall  be  preferred  over  the  U.S.  dollar 
offer.  Offers  in  excess  foreign  currency 
shall  always  be  preferred  over  offers  in 
near-excess  foreign  currency. 

(d)  Consideration  of  combination 
offers.  When  responsive  offers  received 
include  some  which  are  priced  only  in 
U.S.  dollars  and  others  in  combinations 
of  U.S.  dollars  and  excess  or  near- 
excess  foreign  currency,  a  combination 
offer  shall  not  be  considered  for  award 
if  the  U.S.  dollar  amount  of  that  offer 
exceeds  the  dollar  amount  of  the  lowest 
responsive  offer  in  U.S.  dollars  only. 

(e)  Evaluation  table.  The  following 
table  illustrates  the  evaluation  of  offers 
received  in  whole  in  excess  foreign 
currency,  in  combinations  of  excess 
foreign  currency  and  U.S.  dollars,  and  in 
U.S.  dollars  only. 

Evaluation  Table 

Offers  received  are  priced  in  U.S. 
dollars  and  "X"  Country's  rupees. 
Applicable  exchange  rate  assumed  for 
this  table  is  3  rupees  equal  1  dollar. 
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Nolet  lo  Evaluation  Table 

1 .  All  oilers  are  assumed  to  be  resporYSive 

2.  The  lowest  oflet  in  US.  doHars  only  is  $94.  Theretore.  S141  (S94 00  plus  $47)  n  the  maximufn  amount  tor  o^iich  the 
oonkacnng  oHicer  has  autttonly  to  atMfd  without  relerral  under  225  76044b) 

3  Otters  1.  6.  and  9  are  entirety  ;n  excess  toretgn  cunency  arKj  V9  given  tirst  consideration  Otter  1.  being  tt>e  lowest,  is 
prelerred  for  award  In  Itie  absence  of  Otter  1 .  Offer  6  would  be  preferred  became  il  contains  a  US  dotar  content  ol  $50  In 
ttie  absence  of  Offers  t  and  6.  Otter  9  would  be  pteterred  In  accaptmQ  Otter  1.  6.  or  9.  the  OoO  Appropnalxxi  would  be 
charged  $94  (see  225  7604|a))    Before  Otter  6  or  9  could  be  accepted,  they  would  require  referral   under  225  7604(b). 

4.  Offers  2.  3.  4.  7.  and  10  are  combmetion  offers  and  would  be  given  considerskon  m  tt<e  absence  of  Offers  1.  6,  arxl  9  or 
in  Xhe  at)ser>ce  of  Otter  t  and  m  case  Offers  6  and  9  were  not  approved  by  rugfier  autr>oniy  atler  feterral  under  225  7604(t3). 
Offer  7  would  t>e  preferred  over  Offers  2.  3.  4.  arxl  10  because  It  contains  a  U  S  dollar  content  and  the  part  lo  tie  paid  n  US. 
dollars  IS  Imnited  to  tftat  content  m  the  abaanoe  of  Otter  7.  Offer  10  would  be  preferred  over  Offers  2.  3.  and  4  because  it 
contairts  a  US  dollar  content  ol  $50.  and.  alttvxigh  tfie  pan  to  lie  paid  m  US  dollars  is  more  ttwn  that  content.  It  would  result 
in  the  least  expenditura  of  US  dollars.  In  ttie  absence  of  Offers  7  and  10,  Offer  2  would  be  preferred  over  Offers  3  and  4 
because  it  would  result  m  the  least  expenditure  ol  United  States  dollars  In  the  absence  o<  Offers  2.  7.  and  10.  Offer  4  would 
be  prelerred  Offer  3  could  not  be  cona«*ered  for  award  because  tt>e  US  dollar  amount  ($95)  exceeds  the  lowest  offer  t\  US 
dollars  ($94)  (see  225  7603(d|) 

5  Offers  5  and  6  are  entirefy  m  US  dollars  and  would  t>e  g»en  consideration  in  the  abcance  o<  aN  other  offers  or  in  the 
■beenoe  of  a«  other  otters  exoept  6  and  9  and  m  case  tfwse  offers  were  not  approved  t>y  hrgfter  aulfionty  after  referral  urvjer 
225  7604(b).  Offer  8  would  be  prefened  to  Offer  5  because  *  contains  a  US  aoUar  content  ol  $50. 


22S.7604    Aivards. 

(a)  Basis.  Award  shall  be  made  in 
accordance  with  (b)  and  (c)  below. 
When  unreasonable  overpricing  in 
relation  to  the  U.S.  dollar  cost  or  the 
normal  local  foreign  currency  t»sf  to 
non-DoD  users  of  the  same  or  similar 


items  exists,  the  proposed  acquisition 
shall  be  referred  to  higher  authority. 

(b)  Awards  by  the  contracting  officer. 
The  contracting  officer  shall  have 
authority  to  award  contracts  as  follows: 

(1)  To  the  offeror  submitting  the 
lowest  responsive  offer  in  whole  or  in 
part  in  excess  foreign  currency  when 
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that  offer  does  not  exceed  the  lowest 
responsive  offer  in  U.S.  dollars  by  more 
than  50%  and  the  lowest  responsive 
offer  in  U.S.  dollars  does  not  exceed 
$50,000:  (Note:  The  cost  to  the  DoD 
Appropriation  shall  be  the  lowest 
responsive  offer  in  U.S.  dollars.  The 
additional  cost  will  be  assumed  by  the 
Department  of  the  Treasury.) 

(2)  To  the  offeror  submitting  the 
lowest  responsive  offer  in  whole  or  in 
part  in  near-excess  foreign  currency, 
when  that  offer  does  not  exceed  the 
lowest  responsive  offer  in  U.S.  dollars; 

(3)  To  the  offeror  submitting  the 
lowest  responsive  offer  entirely  in  U.S. 
dollars;  Provided.  That  payment  in  U.S. 
dollars  is  authorized  under  225.7606. 

(c)  A  wards  requiring  approval  by 
higher  authority. 

(1)  The  contracting  officer  shall  refer 
the  proposed  acquisition  to  the 
appropriate  official  listed  in  (3)  below 
when: 

(i)  The  lowest  responsive  offer  in 
excess  foreign  currency  exceeds  the 
lowest  responsive  U.S.  dollar  offer  by 
more  than  50%.  regardless  of  the  U.S. 
dollar  cost  of  the  contract; 

(ii)  The  lowest  responsive  U.S.  dollar 
offer  exceeds  $50,000;  or 

(iii)  The  lowest  responsive  offer  in 
near-excess  foreign  currency  exceeds 
the  lowest  responsive  offer  in  U.S. 
dollars. 

(2)  The  contracting  officer  shall  refer 
the  case  expeditiously  describing,  as  a 
minimum,  the  acquisition  involved;  the 
number  of  offers  received  in  each 
currency  category;  the  lowest 
responsive  offer  in  U.S.  dollars;  the  date 
or  dates  the  offers  will  expire;  and 
recommending  the  offer,  if  any.  that 
should  be  accepted. 

(3)  The  Secretaries  of  the  Military 
Departments,  the  Assistant  Secretary  of 
Defense  {Acquisition  and  Logistics),  the 
Directors  of  Defense  Agencies,  and  the 
Assistant  Secretary  of  Defense 
(Comptroller),  or  their  designees,  shall 
determine  whether  a  proposed 
acquisition  described  in  (a)  above  shall 
be  made  payable  in  U.S.-owned  foreign 
currency  or  in  U.S.  dollars. 

225.7605    Determinations  of  nonfeasibility 
and  contract  certifications. 

(a)  At  the  time  of  award,  the 
contracting  officer  shall  determine 
whether  payment  in  U.S.-owned  foreign 
currency  is  feasible. 

(b)  When  the  contracting  officer 
determines  that  it  is  not  feasible  under 
one  of  the  criteria  in  225.7606  to  use 
U.S.-owned  foreign  currency  for 
payment  of  a  contract,  he  shall  execute 
a  Contract  Certification  in  the  following 
format. 
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Contract  Caftificalion 

1  hereby  certify  thai  il  is  not  feasible  to 
make  payment  under  this  contract  in  the 

country  of in  the  amount  of 

$ from  U.S. -owned  foreign  currency  for 

the  reason  slated.  (Cite  the  applicable 

criterion.) 

(Signature) 

(Typed  Name  and  Title  of 

Contracting  Officer) 


Country 

Currency 

Surma _ : _ 

Frww 

G«n« -.;...„...... ._    ... 

tn<Ji» _ _ 

Palo»t»i ....;. _ 

Rupee 
Rupee 
ZWy 

nolind„_ „ 

(c)  When  U.S.-owned  foreign  currency 
and  U.S.  dollars  are  combined  for 
payment  of  a  contract,  the  dollar  amount 
shown  in  the  Contract  Certification  shall 
be  that  amount  which  is  to  be  paid  in 
U.S.  dollars. 

(d)  The  original  and  one  copy  of  each 
Contract  Certification  shall  be  furnished 
to  the  disbursing  officer  designated  to 
make  payments  under  the  contract;  and 
one  signed  copy  shall  be  filed  with  the 
contract  Other  distribution  may  be 
made  in  accordance  with  Departmental 
instructions. 

225.7606    Criteria  for  nonfaasibiHty 
determinattons. 

The  following  criteria  shall  be  used  in 
determining  that  payment  of  contracts  in 
whole  or  in  part  in  U.S.-owned  foreign 
currency  is  not  feasible: 

(a)  The  Department  of  the  Treasury  is 
not  holding  excess  or  near-excess 
foreign  currency  in  the  country 
concerned. 

(b)  The  contract  is  to  be  awarded  in  a 
foreign  country  where  there  is  U.S.- 
owned  foreign  currency  but  where  a 
treaty,  executive  agreement,  or  law  of 
the  country  concerned  requires 
payments  to  be  made  in  U.S.  dollars. 

(c)  Responsive  offers  require  payment 
in  U.S.  dollars  in  whole  or  in  part 

(d)  The  only  responsive  offers 
received  require  payment  entirely  in 
U.S.  dollars. 

(e)  The  acquisition  is  for  a  compelling 
need  and  of  such  urgency  that  serious 
injury  to  the  U.S.  Government  would 
likely  be  incurred  if  payment  in  excess 
or  near-excess  foreign  currency  were  to 
be  insisted  upon. 

(f)  Offers  in  excess  or  near-excess 
foreign  currency  were  unreasonably 
overpriced  in  relation  to  the  U.S.  dollar 
cost  or  the  normal  local  foreign  currency 
cost  to  non-Department  of  Defense  users 
of  the  same  or  similar  items  or  services 
and  payment  in  United  States  dollars 
has  been  authorized  by  the  proper 
authority  under  225.7604(c)(3). 

225.7607    Excess  and  near-excess  foreign 
currency  countries. 

(a)  The  Department  of  the  Treasury 
holds  excess  foreign  currency  in  the 
following  countries. 


(b)  The  Department  of  the  Treasury 
holds  near-excess  foreign  curiency  in 
the  following  countries. 


Country 

Currency 

TlM^ _ 

*u9o»i»»ta ...._.... _ 

Taiwan  DoNar. 
Dinar. 

(c)  Changes  in  the  currency  position  of 
the  countries  in  which  excess  and  near- 
excess  foreign  currency  is  held  are 
disseminated  periodically  by  the 
Departments  to  their  disbursing  officers. 

225.7608    Contracts  wttf)  domestic 
concerns. 

The  clause  in  25Z225-7021. 
Acquisition  and  Use  of  Excess  and 
Near-Excess  Currency,  shall  be  included 
in  any  contract  with  a  domestic  concern 
when  the  contracting  officer  anticipates 
the  contract  will  be  performed  in  any 
U.S.-owned  foreign  currency  country. 

Subpart  225.77— Procurements 
Involving  Work  To  Be  Performed  In 
Foreign  Countries  by  United  States 
Contractors 

225.7700  Scope  of  subpart 

This  subpart  provides  policy  and 
procedure  regarding  procurements 
involving  work  to  be  performed  in 
foreign  countries  by  United  States 
contractors. 

225.7701  PoRcy. 

When  a  contract  which  requires  work 
to  be  performed  in  a  foreign  country  by 
personnel  of  the  United  States  or  third 
country  national  contractor  is 
contemplated  by  a  purchasing  activity 
not  within  the  command  jurisdiction  of 
the  unified  or  specified  command 
involved,  coordination  shall  be  effected 
with  the  appropriate  senior  component 
commander  in  the  country  involved.  In 
the  event  there  is  no  such  component 
command  in  the  country,  or  the 
procurement  does  not  pertain  to  a 
component  command,  this  action  shall 
be  effected  through  either  the  unified 
commander,  the  unified  command 
representative,  or  the  designated 
commanding  officer  of  the  unified 
command  for  that  country.  Such 
coordination  shall  be  effected  as  early 
as  possible,  preferably  prior  to  the 
issuance  of  the  solicitation,  but  in  any 
event  prior  to  award  of  a  contract. 
When  such  coordination  is  initiated 


prior  to.  or  at  the  time  of  solicitation,  the 
notification  should  include  a  copy  of  the 
solicitation,  and  as  much  of  the 
infoi-mation  listed  in  (b)  as  is  then 
available. 

225.7702    Procedures. 

(a)  The  contracting  officer  shall 
request  thr  following  information  from 
the  overseas  Commander 

(1)  The  applicability  uf  any 
international  agreements  to  the 
requirement  being  procured: 

(2)  Security  requirements  applicable 
to  the  area  concerned; 

(3)  Standards  of  conduct  required  to 
be  observed  by  the  prospective 
contractor  and  his  employees,  and  any 
action  that  may  be  taken  against  them  in 
the  event  required  standards  are  not 
maintained;  and 

(4)  Requirements  pertaining  to  the  use 
of  foreign  currencies,  including 
applicability  of  United  States  holdings 
of  excess  foreign  currencies. 

(b)  The  contracting  officer  shall 
furnish  the  overseas  Commander  the 
following  information  prior  to  any 
contract  performance: 

(1)  Any  contractor  logistical  support 
desired  in  support  of  US  or  FMS 
requirements; 
*         (2)  Contract  performance  period  and 
estimated  contract  value; 

(3)  Number  and  nationality  of 
^.,  .contractor  employees  and  date  of 

planned  arrival  of  contractor  personnel; 

(4)  Contract  security  requirements; 
and 

(5)  Other  pertinent  information  to 
effect  complete  coordination  and 
cooperation. 

(c)  Approvals  and  documentation  of 
the  contract  file  shall  be  as  indicated  in 
225.870. 

(d)  In  accordance  with  229.402-70.  the 
contracting  officer  shall,  at  the  time  of 
negotiation  of  a  contract  that  is  to  be 
performed  in  a  country  or  area  listed  in 
229.101-10(c).  obtain  from  the 
appropriate  Designated  Commanding 
Officer  detailed  information  concerning 
the  taxes  and  duties  from  which  the 
Government  of  the  United  States  is 
exempt  under  the  provisions  of 
applicable  international  agreements  or 
foreign  law. 

PART  227— PATENTS,  DATA,  AND 
COPYRIGHTS      j 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  500q.35,  DoD  FAR  Supplement 
201.301. 


Subpart  227.3— Patent  RighU  Under 
Govenunent  Contracts 

227.304-1     GeneraL 

Interim  and  final  invention  reports 
and  notification  of  all  subcontracts  for 
experimental,  developmental,  or 
research  work  (FAR  27.304-l(d)(ii))  may 
be  submitted  on  DD  Form  882. 

227.304-4    Subcontracts. 

The  contracting  officer  shall  insert  the 
1  clause  at  252.227-7034.  Patents- 
Subcontracts,  in  solicitations  and 
contracts  containing  the  clause  at  FAR 
52.227-11.  Patent  Rights-Retention  by 
the  Contractor  (Short  Form). 

Subpart  227.4 — Technical  Data,  Other 
Data,  Computer  Software,  and 
Copyrights 

227.400  Scope  of  subpart. 

(a)  This  subpart  sets  forth  the 
Department  of  Defense  policies, 
procedures,  implementing  instructions, 
solicitation  provisions,  and  contract 
clauses  relating  to  rights  in  technical 
data,  other  data,  computer  software,  and 
copyrights  as  well  as  to  requirements  for 
the  acquisition  of  technical  data  and 
computer  software.  This  subpart  also 
sets  forth  policies,  procedures, 
implementing  instructions,  solicitation 
provisions,  and  contract  clauses 
pertaining  to  data,  coyrights,  and 
restricted  designs  unique  to  the 
acquisition  of  construction  and 
architect-engineer  services. 

(b)  Specific  information  concerning 
requirements  for  the  acquisition  of 
computer  software  is  found  in  DoD 
Directive  5000.19-L.  Volume  II, 
"Acquisition  Management  Systems  and 
Data  Requirements  Control  List". 

(c)  This  subpart  does  not  encompass 
rights  in  computer  software  acquired 
under  GSA  authorized  ADP  Schedule 
Pricelist  contracts.  Such  rights  are 
governed  by  the  terms  of  the  GSA 
contracts. 

227.401  Definitions. 

"Commercial  computer  software",  as 
used  in  this  subpart,  means  computer 
software  which  is  used  regularly  for 
other  than  Government  purposes  and  is 
sold,  licensed,  or  leased  in  significant 
quantities  to  the  general  public  at 
established  market  or  catalog  prices. 

"Computer",  as  used  in  this  subpart, 
means  a  data  processing  device  capable 
of  accepting  data,  performing  prescribed 
operations  on  the  data,  and  supplying 
the  results  of  these  operations;  for 
example,  a  device  that  operates  on 
discrete  data  by  performing  arithmetic 
and  logic  processes  on  the  data,  or  a 
device  that  operates  on  analog  data  by 


performing  physical  processes  on  the 
data. 

"Computer  data  base",  as  used  in  this 
subpart,  means  a  collectian  of  data  in  a 
form  capable  of  being  processed  and 
operated  on  by  a  computer. 

"Computer  program",  as  used  in  this 
subpart,  means  a  series  of  instructions 
or  statements  in  a  form  acceptable  to  a 
computer,  designed  to  cause  the 
computer  to  execute  an  operation  or 
operations.  Computer  programs  include 
operating  systems,  assemblers, 
compilers,  interpreters,  data  , 

management  systems,  utility  programs 
sort-merge  programs,  and  ADPE  / 

maintenance/diagnostic  programs,  as 
well  as  applications  programs  such  as 
payroll,  inventory  control,  and 
engineering  analysis  programs. 
Computer  programs  may  be  either 
machine-dependent  or  machine- 
independent  and  may  be  general- 
purpose  in  nature  or  be  designed  to 
satisfy  the  requirements  of  a  particular 
user. 

"Computer  software",  as  used  in  this 
subpart,  means  computer  programs  and 
computer  data  bases. 

"Computer  software  documentation", 
as  used  in  this  subpart,  means  technical 
data,  including  computer  listings  and 
printouts,  in  human-readable  form 
which  (a)  documents  the  design  or 
details  of  computer  software,  (b) 
explains  the  capabilities  of  the  software, 
or  (c)  provides  operating  instructions  for 
using  the  software  to  obtain  desired 
results  from  a  computer. 

"Data*,*,  as  used  in  this  subpart,  means 
recorded  information,  regardless  of  form 
or  characteristic. 

"License  rights",  as  used  in  this 
subpart  (SBIR  program  contracts  only), 
means  rights  to  use,  duplicate,  or 
-disclose  technical  data  or  computer 
software.-  in  whole  or  in  part  and  in  any 
manner,  for  Government  purposes  only, 
and  to  have  or  permit  others  to  do  so  for 
Government  purposes  only.  License 
rights  do  not  grant  to  the  Government 
the  right  to  have  or  permit  others  to  use 
technical  data  or  computer  software  for 
commercial  purposes. 

**Limited  rights**,  as  used  in  this 
subpart,  means  rights  to  use.  duplicate, 
or  disclose  technical  data  in  whole  or  in 
part,  by  or  for  the  Government,  with  the 
express  limitation  that  such  technical 
data  shall  not  without  the  written 
permission  of  the  party  furnishing  such 
technical  data,  be  (a)  released  or 
disclosed  in  whole  or  in  part  outside  the 
Government  (b)  used  in  whole  or  in  part 
by  the  Government  for  manufacture,  or 
in  the  case  of  computer  software 
documentation,  for  reproduction  of  the 
computer  software,  or  (c)  used  by  a 


K^A^ 


/      »7_1 


Federal  Resistar  /  Vol.  51.  Nn.  246  /  Tuesdav.  Dpcember  23.  1886  /  RuIrs  and  Resulations       ASS3.7 


46226       Federal  Register 


/  Vol.  51.  No.  246  /  Tuesday.  December  23.  1986  /  Rules  and  Regulations 


party  other  than  the  Government,  except 
for  ^ 

(1)  Emergency  repair  or  overhaul  work 
only,  by  or  for  the  Government,  where 
the  item  xn  process  concerned  is  not 
otherwise  reasonably  available  to 
enable  timely  performance  of  the  work. 
provided  that  the  release  or  disclosure 
thereof  outside  the  Government  shall  be 
made  subject  to  a  prohibition  against 
further  use.  release  or  disclosure:  or 

(2)  Release  to  a  foreign  government, 
as  the  interest  of  the  United  States  may 
require,  only  for  information  or 
evaluation  within  such  government  or 
for  emergency  repair  or  overhaul  work 
by  or  for  such  government  under  the 
conditions  of  (1)  above. 

'"Limited  rights",  as  used  in  this 
subpart  (SBIR  program  contracts  only), 
means  rights  to  use.  duplicate,  or 
disclose  technical  data,  in  whole  or  in 
part,  by  or  for  the  Government,  with  the 
express  limitation  that  such  technical 
data  shall  not.  without  the  written 
permission  of  the  party  furnishing  such 
technical  data,  be  (a)  released  or 
disclosed  in  whole  or  in  part  outside  the 
Government,  (b)  used  in  whole  or  in  part 
by  the  Government  for  manufacture,  or 
in  the  case  of  computer  software 
documentation,  for  preparing  the  same 
or  similar  computer  software,  or  (c)  used 
by  a  party  other  than  the  Government. 

"Restricted  rights",  as  used  in  this 
subpart,  means  rights  that  apply  only  to 
computer  software,  and  include,  as  a 
minimum,  the  right  to— 

(a)  Use  computer  software  with  the 
computer  for  which  or  with  which  it  was 
acquired,  including  use  at  any 
Government  installation  to  which  the 
computer  may  be  transferred  by  the 
Government; 

(b)  Use  computer  software  with  a 
backup  computer  if  the  computer  for 
which  or  with  which  it  was  acquired  is 
inoperative: 

(c)  Copy  computer  programs  for 
safekeeping  (archives]  or  backup 
purposes;  and 

(d)  Modify  computer  software,  or 
combine  it  with  other  software,  subject 
to  the  provision  that  those  portions  of 
the  derivative  software  incorporating 
restricted  rights  software  are  subject  to 
the  same  restricted  rights. 

In  addition,  restricted  rights  include 
any  other  specific  rights  not  inconsistent 
with  the  minimum  rights  in  (a>-(d)  above 
that  are  listed  or  described  in  a  contract 
or  described  in  a  license  or  agreement 
made  a  part  of  a  contract. 

'Technical  data",  as  used  in  this 
subpart,  means  recorded  information, 
regardless  of  form  or  characteristic,  of  a 
scientiric  or  technical  nature.  It  may,  for 
example,  document  research, 
experimental,  developmental,  or 


engineering  work;  or  be  usable  or  used 
to  dePme  a  design  or  process  or  to 
acquire,  produce,  support,  maintain,  or 
operate  materiel.  The  data  may  be 
graphic  or  pictorial  delineations  in 
media  such  as  drawings  or  photographs; 
text  in  specifications  or  related 
performance  or  design  type  documents; 
or  computer  printouts.  Examples  of 
technical  data  include  research  and 
engineering  data,  engineering  drawings 
and  associated  lists,  specifications, 
standards,  process  sheets,  manuals, 
technical  reports,  catalog  item 
identifications  and  related  information, 
and  computer  software  documentation. 
Technical  data  does  not  include 
computer  software  or  financial, 
administrative,  cost  and  pricing,  and 
management  data,  or  other  information 
incidental  to  contract  administration. 

'Technical  data",  as  used  in  this 
subpart  (SBIR  program  contracts  only), 
means  recorded  information,  regardless 
of  form  or  characteristic,  of  a  scientific 
or  technical  nature.  Examples  of 
technical  data  include  research  and 
engineering  data,  engineering  drawings 
and  associated  lists,  specifications, 
standards,  process  sheets,  manuals, 
technical  reports,  catalog  item 
identifications  and  related  information, 
and  computer  software  documentation. 
Technical  data  does  not  include 
computer  software  or  financial, 
administrative,  cost  and  pricing,  and 
management  data,  or  other  information 
incidental  to  contract  administration. 

"Unlimited  rights",  as  used  in  this 
subpart,  means  rights  to  use.  duplicate, 
or  disclose  technical  data  or  computer 
software  in  whole  or  in  part,  in  any 
manner  and  for  any  purpose 
whatsoever,  and  to  have  or  permit 
others  to  do  so. 

227.402    Copyrights. 

(a)  In  general,  the  copyright  law  gives 
an  owner  of  copyright  the  exclusive 
rights  to — 

(1)  Reproduce  the  copyrighted  work  in 
copies  or  phonorecords: 

(2)  Prepare  derivative  works: 

(3)  Distribute  copies  or  phonorecords 
to  the  public; 

(4)  Perform  the  copyrighted  work 
publicly;  and 

(5)  Display  the  copyrighted  work 
publicly. 

(b)  In  view  of  the  exclusive  rights  in 
subparagraphs  (1H5)  above,  any 
technical  data,  other  data,  or  computer 
software  that  is  protected  under  the 
copyright  law  is  not  in  the  public 
domain,  even  though  it  may  have  been 
published,  because  acts  inconsistent 
with  these  rights  may  not  be  exercised 
without  a  license  from  the  copyright 
owner. 


(c)  Department  of  Defense  policy 
affords  the  contractor  ownership  of 
copyright  in  any  work  of  authorship  first 
prepared,  produced,  originated, 
developed,  or  generated  under  a 
contract,  unless  the  work  is  designated  a 
"special  work"  in  which  case  ownership 
and  control  of  the  work  is  retained  by 
the  Government  and  the  contractor  is 
precluded  by  the  terms  of  the  contract 
from  asserting  any  rights  or  claim  to 
copyright  in  the  work.  Department  of 
Defense  policy  also  requires  that  the 
contractor  grant  to  the  Government  and 
authorize  the  Government  to  grant  to 
others  a  nonexclusive,  paid-up. 
worldwide  license  for  Government 
purposes  in  any  work  of  authorship 
(other  than  a  "special  work")  first 
prepared,  produced,  originated, 
developed,  or  generated  and,  in 
addition,  requires  that  the  contractor 
grant  to  the  Government  and  authorize 
the  Government  to  grant  to  others  the 
same  license  in  any  work  of  authorship 
acquired  by  the  Government  under  the 
contract  (not  first  prepared)  in  which  the 
copyright  is  owned  by  the  contractor. 

(d)  Under  the  clause  at  252.227-7013, 
Rights  in  Technical  Data  and  Computer 
Software,  the  contractor  grants  to  the 
Government  and  authorizes  the 
Government  to  grant  to  others  a 
nonexclusive,  paid-up.  worldwide 
license  for  Government  purposes,  under 
any  copyright  owned  by  the  contractor 
in  any  technical  data  or  computer 
software  prepared  for  or  acquired  by  the 
Government  under  the  contract.  Under 
the  clause  at  252.227-7020.  Rights  in 
Data — Special  Works,  any  work  first 
produced  in  the  performance  of  the 
contract  becomes  the  sole  property  of 
the  Government,  and  the  contractor 
agrees  not  to  assert  any  rights  or 
establish  any  claim  to  copyright  in  such 
work.  Under  this  clause,  the  contractor 
similarly  grants  to  the  Government  and 
authorizes  the  Government  to  grant  to 
others  a  nonexclusive,  paid-up. 
worldwide  license  for  Government 
purposes  in  any  portion  of  a  work  which 
is  not  first  produced  in  the  performance 
of  the  contract  but  in  which  copyright  is 
owned  by  the  contractor  and  which  is 
incorporated  in  the  work  furnished 
under  the  Contract. 

(c)  Under  both  of  these  clauses  at 
252.227-7013  and  252.227-7020.  unless 
written  approval  of  the  contracting 
officer  is  obtained,  the  contractor  also 
agrees  not  to  include  in  any  work 
prepared,  produced,  originated, 
developed,  generated,  or  acquired  under 
the  contract,  any  work  of  authorship  in 
which  copyright  is  not  owned  by  the 
contractor  without  acquiring  for  the 
Government  and  those  acting  by  or  on 
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behalf  of  the  Government  a 
nonexclusive,  paid-up.  worldwide 
license  for  Government  purposes  in  the 
'  copyrighted  work. 

227.403    Acquisitton  of  rights  in  technical 
data. 

227.403-1    Background. 

(a)  Government's  interest  in  technical 
data.  The  Government  has  extensive 
needs  for  many  kinds  of  technical  data. 
Its  needs  may  well  exceed  those  of 
private  commercial  customers.  For 
defense  purposes,  millions  of  separate 
equipment  and  supply  items,  ranging 
from  standard  to  unique  types,  must  be 
acquired,  operated,  and  maintained, 
often  at  points  remote  from  the  source  of 
supply.  Functions  requiring  varied  kinds 
of  technical  data  include  training  of 
personnel,  overhaul  and  repair, 
cataloging,  standardization,  inspection 
and  quality  control,  packaging,  and 
logistics  operations.  Technical  data 
resulting  from  research  and 
development  contracts  must  be 
obtained,  organized  and  disseminated  to 
many  different  users.  Finally,  the 
Government  must  make  technical  data 
widely  available  in  the  form  of  contract 
specifications  in  order  to  obtain 
competition  among  its  suppliers,  and 
thus  further  economy  in  Government 
acquisition. 

(b)  Contractor's  interest  in  technical 
data.  Commercial  organizations  have  a 
valid  economic  interest  in  technical  data 
pertaining  to  items,  components,  or 
processes  which  they  have  developed  at 
their  own  expense.  Such  technical  data 
is  often  closely  held  because  its 
disclosure  to  competitors  could 
jeopardize  the  competitive  advantage  it 
was  developed  to  provide.  Public 
disclosure  of  such  technical  data  can 
cause  serious  economic  hardship  to  the 
originating  company. 

(c)  The  balancing  of  interests. 

(1)  It  is  apparent  that  there  is  no 
necessary  correlation  between  the 
Government's  need  for  technical  data 
and  its  contractors'  economic  interest 
therein.  However,  in  balancing  the 
Govemnient's  requirements  for 
technical  data  against  the  contractor's 
interest  in  protecting  its  technical  data, 
it  should  be  recognized  that  there  may 
be  a  considerable  identity  of  interest. 
This  is  particularly  true  in  the  case  of 
innovative  contractors  who  can  best  be 
encouraged  to  develop  at  private 
expense  items  of  military  usefulness 
where  their  rights  in  such  items  are 
scrupulously  protected. 

(2)  It  is  equally  important  that  the 
Government  foster  successful 
contractual  relationships  and  encourage 
a  ready  flow  of  data  essential  to 


Government  needs  by  confining  its 
acquisitions  of  technical  data  to  cases  of 
actual  need.  Certainly  the  Government 
must  not  be  barred  from  bargaining  and 
contracting  to  obtain  such  technical  data 
as  it  needs,  even  though  that  technical 
data  may  normally  not  be  disclosed  in 
commercial  practice.  Moreover,  when 
the  Government  pays  for  research  and 
development  work  which  produces  new 
knowledge,  products,  or  processes,  it 
has  an  obligation  to  foster  technological 
progress  through  wide  dissemination  of 
the  new  and  useful  information  derived 
from  such  work  and  where  practicable 
to  provide  competitive  opportunities  for 
supplying  the  new  products  and  utilizing 
the  new  processes. 

(3)  At  the  same  time,  acquiring, 
maintaining,  storing,  retrieving,  and 
distributing  technical  data  in  the  vast 
quantities  generated  by  modem 
technology  is  costly  and  burdensome  for 
the  Government.  For  this  reason  alone, 
it  would  be  necessary  to  control  closely 
the  extent  and  nature  of  technical  data 
acquisition.  Such  control  is  also 
necessary  to  ensure  Government  respect 
for  its  contractors'  economic  interest  in 
technical  data  relating  to  their  privately 
developed  items.  The  policies  and 
procedures  of  this  subsection  are  framed 
in  the  light  of  these  considerations. 

227.403-2    PoNcy. 

(a)  General. 

(1)  It  is  the  policy  of  the  Department  of 
Defense  to  acquire  only  such  technical 
data  rights  as  are  essential  to  meet 
Government  needs. 

(2)  In  deciding  whether  to  acquire 
technical  data  for  future  acquisitions  so 
that  all  such  acquisitions  can  be  made 
on  a. competitive  basis  to  the  maximum 
practicable  extent,  the  provisions  of  this 
section  shall  govern. 

(b)  Unlimited  rights  technical  data. 
Technical  data  in  the  following 
categories  shall  be  acquired  with 
unlimited  rights: 

(1)  Technical  data  resulting  directly 
from  performance  of  experimental, 
developmental,  or  research  work  which 
was  specified  as  an  element  of 
performance  in  a  Government  contract 
or  subcontract; 

(2)  Technical  data  necessary  to  enable 
others  to  manufacture  end-items, 
components  and  modifications,  or  to 
enable  them  to  perform  processes,  when 
the  end-items,  components, 
modifications  or  processes  have  been,  or 
are  being,  developed  under  Government 
contracts  or  subcontracts  in  which 
experimental,  developmental  or 
research  work  was  specified  as  an 
element  of  contract  performance,  except 
technical  data  pertaining  to  items, 


components  or  processes  developed  at 
private  expense: 

(3)  Technical  data  prepared  or 
required  to  be  delivered  under  any 
Government  contract  or  subcontract  and 
constituting  corrections  or  changes  to 
Govemment-fumished  data; 

(4)  Technical  data  pertaining  to  end- 
items,  components  or  processes, 
prepared  or  required  to  be  delivered 
under  any  Government  contract  or 
subcontract,  for  the  purpose  of 
identifying  sources,  size,  configuration, 
mating  and  attachment  characteristics, 
functional  characteristics  and 
performance  requirements  ("form,  fit 
and  function"  data,  e.g.,  specification 
control  drawings,  catalog  sheets, 
envelope  drawings,  etc.); 

(5)  Manuals  or  instructional  materials 
prepared  or  required  to  be  delivered 
under  a  Government  contract  or 
subcontract  for  installation,  operation, 
maintenance  or  training  purposes;  and 

(6)  Technical  data  which  is  in  the 
public  domain  or  has  been  or  is 
normally  released  or  disclosed  by  the 
contractor  or  subcontractor  without 
restriction  on  further  disclosure.  "In  the 
public  domain"  means  available  to  the 
public  without  copyright  or  other 
restriction  of  any  kind. 

(c)  Limited  rights  technical  data. 

(1)  Except  as  provided  in  paragraph 
(b)  above,  unpublished  technical  data 
pertaining  to  items,  components  or 
processes  developed  at  private  expense 
will  be  acquired  with  limited  rights; 
Provided,  that  the  data  is  identified  as 
limited  rights  data  in  accordance  with 
subparagraph  (b)(2]  of  the  clause  at 
252.227-7013,  Rights  in  Technical  Data 
and  Computer  Software.  Unpublished, 
as  applied  to  technical  data  and 
computer  software  dociunentation, 
means  that  which  has  not  been  released 
to  the  public  nor  been  furnished  to 
others  without  restriction  on  further  use 
or  disclosure. 

(2)  It  should  be  clearly  understood 
that  the  above  statement  of  policy  is  a 
recital  of  rights  to  be  acquired  in 
technical  data.  Neither  the  foregoing 
statement  of  technical  data  rights  policy, 
nor  its  implementing  subparagraphs  (b) 
(1)  and  (2)  of  the  clause  at  252.227-7013. 
Rights  in  Technical  Data  and  Computer 
Software,  establishes  technical  data 
requirements  for  a  particular  contract.  It 
should  also  be  noted  that  technical  data 
pertaining  to  items,  components  or 
processes  developed  at  private  expense 
may  be  called  for.  required,  or  otherwise 
furnished  under  subparagraphs  (b)  (1), 
(3).  (4),  (5),  and  (6)  above  and,  as  such,  it 
will  be  acquired  with  unlimited  rights. 
Contract  clauses  and  the  schedule 
establish  the  form  and  type  of  technical 
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data  to  be  furnished:  the  categories  into 
which  such  technical  data  fall, 
determine  the  rights  to  be  obtained  by 
the  Government  to  use  or  publish  such 
technical  data. 

(d)  Predetermination  of  Rights  in 
Technical  Data. 

(l)(i)  When  the  Government  needs 
technical  data  with  unlimited  rights,  any 
data  which  the  offeror  intends  to  deliver 
with  limited  rights  pursuant  to 
paragraph  (c)  above  should  be  identified 
prior  to  contract  award,  if  feasible,  and 
an  agreement  with  respect  thereto  shall 
be  incorporated  in  the  contract.  This 
procedure  is  called  predetermination  of 
rights  in  technical  data. 

(ii)  The  procedure  may  be  initiated  by 
the  contracting  officer  or  an  offeror 
during  the  negotiation  of  a  negotiated 
contract.  In  order  to  be  productive,  the 
procedure  should  apply  only  to  that 
technical  data  for  which  rights  may 
practicably  be  identified.  Although  the 
agreement  may  also  cover  technical 
data  to  be  delivered  with  unlimited 
rights,  in  no  case  shall  the  procedure  be 
used  to  require  the  contractor  to 
pumish.  with  unlimited  rights,  technical 
data  which  it  is  entitled  to  furnish  with 
limited  rights  under  the  policy  in 
paragraph  (c)  above.  The  contracting 
officer  shall  consult  counsel  as  fully  as 
possible  in  determining  whether  to  use 
the  procedure  and  in  connection  with 
the  various  steps  of  the  procedure. 

(2)  Any  agreements  reached  shall  be 
incorporated  in  the  Schedule  of  the 
contract  directly  or  by  reference  and 
shall  describe  specifically  the  technical 
data  which  may  be  furnished  with 
limited  rights  pursuant  to  paragraph  (c) 
above.-The-eoBtxactiag  officer  may.     - 

however,  review  the  lechnicardata 

asserted  to  be  limited  rights  data  to 
determine  whether  to  invoke  the 
procedures  of  paragraph  (f)  below  to 
negotiate  to  purchase  unlimited  rights  in 
any  of  the  technical  data,  or  adopt  some 
alternative  such  as  to — 

(i)  Delete  or  modify  the  requirement 
for  the  technical  data  in  which  the 
Government  would  need  unlimited 
rights  if  it  were  ordered;  or 

(ii)  Modify  the  specifications  so  as  not 
to  require  or  permit  the  use  of  the  item, 
component  or  process  covered  by  the 
limited  rights  data:  or 

(iii)  Include  a  contractual  option  to 
acquire  unlimited  rights. 

(3)  When  the  predetermination  of 
rights  in  technical  data  procedure  is  to 
be  used,  include  the  provision  at 
252.227-7014.  Predetermination  of  Rights 
in  Technical  Data,  in  the  Request  for 
Proposals. 

(4)  If  completion  of  predetermination 
proves  impracticable  before  award  or  if 
contractual  requirements  relating  to 


design  or  technical  data  items  are 
changed  during  the  course  of  a  contract, 
an  appropriate  provision  shall  be 
included  in  the  contract,  requiring  the 
contractor  to  complete  the  identification 
of  limited  rights  with  respect  to  that 
technical  data  listed  in  the  solicitation 
for  which  predetermination  was 
proposed,  or  to  identify  limited  rights 
technical  data  relating  to  the  changed 
requirements. 

(e)  Subcontracts.  It  is  the  policy  of  the 
Department  of  Defense  that  prime 
contractors  and  higher-tier 
subcontractors  shall  not  use  their  power 
to  award  subcontracts  as  economic 
leverage  to  acquire  rights  in  the 
technical  data  of  their  subcontractors 
for  themselves.  Accordmgly.  a 
subcontractor  who  would  have  the  right 
pursuant  to  paragraph  (c)  above  to 
furnish  technical  data  with  limited 
rights,  may  furnish  such  limited  rights 
data  directly  to  the  Government  rather 
than  through  the  prime  contractor. 

(f)  Specific  acquisition  of  un/imiled 
rights  in  technical  data. 

(1)  Notwithstanding  paragraph  (c) 
above  or  any  other  provision  of  this 
subsection  the  Government  may  acquire 
unlimited  rights  in  any  limited  rights 
technical  data  by  means  of  negotiation 
with  an  individual  contractor  or 
subcontractor,  or  as  a  part  of  a 
competition  among  several  contractors 
or  subcontractors.  Such  individual 
negotiation  or  competition  may  be 
conducted  either  by  the  Government,  or 
upon  Government  request  by  the  prime 
contractor  or  higher-tier  subcontractor. 
Such  unlimited  rights  in  technical  data 
shall  be  stated  in  the  contract  schedule 
-as  a  separate  item  and  shall  be 
separately  priced.  Unlimited  rights  in 
technical  data  shall  noTl)e~acq»ired~.  ., 
under  this  paragraph  unless  it  is 
determined  after  a  finding  upon  a 
documented  record  that — 

(i)  There  is  a  clear  need  for 
repurchase  of  the  item,  component,  or 
process  to  which  the  technical  data 
pertains: 

(ii)  There  is  no  suitable  item, 
component  or  process  of  alternate 
design  or  availability: 

(iii)  The  item  or  component  can  be 
manufactured  or  the  process  performed 
through  the  use  of  such  technical  data 
by  other  competent  manufacturers, 
without  the  need  for  additional  technical 
data  which  cannot  be  purchased 
reasonably  or  is  not  readily  obtained  by 
other  economic  means:  and 

(iv)  Anticipated  net  savings  in 
repurchases  will  exceed  the  acquisition 
cost  of  the  technical  data  and  rights 
therein. 

(2)  The  analysis  and  findings  referred 
to  in  subparagraph  (b)(1)  above  shall 


specifically  identify  each  item, 
component  or  process  and  the  particular 
technical  data  therefor  which  is  to  be 
purchased. 

(3)  When  all  technical  data  is  to  be 
acquired  under  any  contract  with 
unlimited  rights  in  accordance  with  the 
findings  of  paragraph  (0(1)  above,  the 
clause  at  252.227-7015,  Rights  in 
Technical  Data-Specific  Acquisition, 
shall  be  used. 

(4)(i)  In  addition  to  the  acquisition  of 
unlimited  rights  in  technical  data  as 
authorized  in  paragraph  {f)[l)  above, 
there  will  be  situations  when  it  is  in  the 
best  interest  of  the  Government  to 
acquire  from  subcontractors  repair  part.s 
or  components  by  direct  sale  to  the 
Government. 

(ii)  The  clause  at  252.227-7017.  Rights 
in  Technical  Data — Major  System  and 
Subsystem  Contractor,  may  be  used  in 
contracts  for  major  systems  or  major 
subsystems  involving  estimated  program 
expenditures  in  excess  of  $50  million  of 
RDT&E  funds  or  in  excess  of  $200 
million  of  production  funds.  When  this 
clause  is  used,  any  compensation  the 
contractor  requires  for  the  right  the 
subcontractor  will  have  to  use  his 
limited  rights,  technical  data  shall  be 
included  in  the  price  of  the  prime 
contract.  Also,  the  Government  shall 
have  the  right  to  purchase  such  items 
direct  from  manufacturing 
subcontractors  without  the  payment, 
either  directly  of  any  fee  or  royalty  to 
the  prime  contractor,  or  as  part  of  the 
purchase  price,  for  use  of  the  prime 
contractor's  technical  data. 

(iii)  For  the  purpose  of  applying  the 
foregoing  policy,  the  following 
definitions  shall  be  utilized:  A  major 
system  is  a  composite  of  equipment. 
s)cillsrand-t«ehaiqu£S.Q.apable  of  '  ^■•^  «v* 

performing  and/or  supporting  an  " — '  *- 

operational  role  which  required  or  will 
require  research,  development,  test  and 
evaluation  investment  or  design, 
development,  test  and  evaluation 
investment  estimated  in  excess  of  S.SO 
million  or  total  production  investment 
estimated  in  excess  of  $200  million.  A  1 1 

major  subsystem  is  a  major  functional 
part  of  a  major  system  (as  defined 
above)  which  is  essential  to  operationa. 
completeness.  Examples  are:  airframe, 
propulsion,  armament,  guidance,  and 
communication.  A  major  system  or 
major  subsystem  contractor  includes  an 
associate  contractor  defined  as  a  prime 
contractor  to  the  Government  for 
developing  and/or  producing 
subsystems,  equipment,  or  components 
meeting  specifications  prepared  by  a 
contractor  performing  one  or  more  of  the 
functions  of  systems  engineering  for  a 
major  system  (as  defined  above). 


(g)  Notice  of  certain  limited  rights. 

(1)  Whether  or  not  the  procedure  of 
paragraph  (d)  above  for 
predetermination  of  rights  in  technical 
data  is  used,  if  continuing  information  is 
desired  under  a  contract  about  a 
contractor's  intention  to  use  in  the 
performance  of  the  contract  any  item, 
component,  or  process  for  which 
technical  data  would  be  subject  to 
limited  rights  in  accordance  with  the 
policy  of  paragraph  (c)  above,  the 
contractor  may  be  required  to  advise  the 
contracting  officer  of  this  fact  promptly 
(see  subparagraph  227.412(a)(2)  and 
Alternate  I  to  the  clause  at  252.227-7013. 
Rights  in  Technical  Data  and  Computer 
Software).  If  possible,  the  schedule 
should  indicate  the  specific  areas 
pertaining  to  which  limited  rights  data  is 
of  concern  and  the  notice  requirement 
should  be  restricted  to  those  areas  of 
concern. 

(2)  No  such  advice  shall  be  required 
as  to  items,  components,  or  processes 
for  which  notice  was  previously  given 
pursuant  to  the  predetermination 
procedure  in  the  same  contract,  or  with 
respect  to  standard  commercial  items 
which  are  manufactured  by  more  than 
one  source  of  supply.  No  contracting 
officer  approval  under  this  clause  is 
necessary  for  the  contractor  to  use  any 
item,  component,  or  process,  identified 
pursuant  to  this  requirement,  in  the 
performance  of  the  contract. 

(3)  If  the  contracting  officer  agrees 
that  under  the  policy  slated  in 
paragraph  (c)  above  such  technical  data 
would  be  subject  to  limited  rights,  the 
contracting  officer  may  then  determine 
whether  to  invoke  the  procedure  of 
paragraph  (f)  above,  to  negotiate  for  the 
purchase  of  unlimited  rights  in  such  data 
or  to  adopt  other  suitable  alternatives. 
The  contract  shall  be  ameTided  to  reflect 
any  changes  required  by  these 
procedures. 

227.403-3    Procedures. 

(a)  Deviations.  Extension  of  the  six- 
month  period  of  subparagraph  (d)(2) 
below  shall  be  processed  under  the 
authority  of  FAR  section  1.403.  Other 
deviations  to  section  227.403  and  from 
the  clauses  prescribed  for  use  herein 
shall  be  processed  in  accordance  with 
the  procedures  in  FAR  section  1.404. 

(b)  Establishing  the  Government's 
rights  to  use  technical  data.  All 
technical  data  specified  in  a  contract  or 
subcontract  for  delivery  thereunder 
shall  be  acquired  subject  to  the  rights 
established  in  the  appropriate  Rights  in 
Technical  Data  clauses.  Except  as 
provided  in  FAR  section  48.105  and  in 
FAR  Subpart  36.6  no  other  clauses, 
directives,  standards,  specifications  or 
other  implementation  shall  be  included. 


directly  or  by  reference,  to  enlarge  or 
diminish  such  rights.  The  Government's 
acceptance  of  technical  data  subject  to 
limited  rights  does  not  impair  any  rights 
in  such  data  to  which  the  Government  is 
otherwise  entitled  or  impair  the 
Government's  right  to  use  similar  or 
identical  data  acquired  from  other 
sources. 

(c)  Marking  of  technical  data. 

(1)  Technical  data  delivered  to  the 
Government  pursuant  to  any  contract 
requirement  shall  be  marked  with  the 
number  of  the  prime  contract  except  as 
provided,  in  subparagraph  227.404- 
2(c)(2).  and  the  name  of  the  contractor 
and  any  subcontractor  who  generated 
the  technical  data.  Each  piece  of 
technical  data  submitted  with  limited 
rights  shall  also  be  marked  with — 

(i)  The  authorized  restrictive  legend, 

(ii)  An  indication  (for  example,  by 
circling,  underscoring,  or  a  note)  of  that 
portion  of  the  piece  of  technical  data  to 
which  the  legend  is  applicable,  and 

(Hi)  An  explanation  of  the  indication 
used  to  identify  limited  rights  data. 

The  Government  shall  include  such 
identifying  markings  on  all 
reproductions  thereof,  unless  the 
Government  cancels  such  markings 
pursuant  to  subparagraphs  (c)(2),  (d)(3). 
or  (d)(4)  below. 

{Z)  The  contractor  has  the 
responsibility  to  assure  that  no 
restrictive  markings  are  placed  on 
technical  data  except  in  accordance 
with  the  "Rights  in  Technical  Data  and 
Computer  Software"  clause  at  252.227- 
7013.  Copyright  notices  as  specified  in 
Title  17,  United  Stales  Code.  Sections 
401  and  402,  are  not  considered 
"restrictive  markings".  When  the  clause 
at  252.227-7013.  "Rights  in  Technical 
Data  and  Computer  Software",  is 
required  by  227.412(a),  the  clause  at 
252.227-7018,  "Restrictive  Markings  on 
Technical  Data",  shall  also  be  included 
in  the  contract.  The  contractor's 
procedures  required  by  this  clause  shall 
be  reviewed  periodically  by  the 
Contract  Administration  Office.  In 
addition  to  the  rights  afforded  to  the 
Government  by  the  clause  at  252,227- 
7018,  "Restrictive  Markings  on 
Technical  Data",  the  following  actions 
are  available  to  insure  proper  marking 
of  technical  data: 

(i)  The  procedures  in  paragraph  (d), 
"Removal  of  Unauthorized  Markings", 
of  the  clause  at  252.227-7013,  may  be 
invoked  if  the  contractor  fails  to  follow 
procedures  required  by  the  clause  at 
252.227-7013.  Rights  In  Technical  Data 
and  Computer  Software,  or  fails  to 
correct  deficiencies  within  a  specified 
time. 


(ii)  Failure  to  follow  proper  markirtg 
procedures  may  also  be  deemed  to 
render  technical  data  nonconformiDg 
and  subject  to  FAR  section  4&102  and  to 
withholding  of  payments  under  the 
"Technical  Data — Withholding  of 
Payments"  clause. 

(iii)  When  a  pre-award  siu^ey  is 
requested  by  the  purchasing  office,  the 
quality  assurance  review  shall  include 
as  an  item  of  special  inqui^  an 
examination  of  the  prospective 
contractor's  procedures  for  complying 
with  the  "Restrictive  Markings  on 
Technical  Data "  clause. 

(iv)  The  contractor's  procedures  for 
complying  with  the  "Restrictive 
Markings  on  Technical  Data"  clause 
shall  be  reviewed  when  holding  post- 
award  conferences  pursuant  to  FAR  Part 
42. 

(d)  Unmarked  or  improperly  marked 
technical  data. 

(1)  The  Government  shall  have  the 
right  to  require  the  contractor  to  furnish 
clear  and  convincing  evkdence  of  the 
propriety  of  any  restrictive  markings 
used  by  the  contractor  on  data  furnished 
to  the  Government  under  contract. 

(2)  Technical  data  received  without  a 
restrictive  legend  shall  be  deemed  to 
have  been  furnished  with  unlimited 
rights.  However,  within  six  n>onths  after 
delivery  of  such  data  the  contractor  may 
request  permission  to  place  restrictive 
markings  on  such  data  at  its  own 
expense  and  the  Government  may  so 
permit  if  the  contractor — 

(i)  Demonstrates  that  the  omission  of 
the  restrictive  marking  was  inadvertent, 

(ii)  Establishes  pursuant  to 
subparagraph  (d)(1)  above  that  the  use 
of  the  markings  is  authorized,  and 

(iii)  Relieves  the  Govemn>ent  of  any 
liability  with  respect  to  such  technical 
data  (see  paragraph  227.403-3(a)). 

(3)  If  technical  data  which  the 
contractor  is  not  authorized  by  the 
contract  to  furnish  with  Umiled  rights  is 
received  with  restrictive  markings,  the 
technical  data  shall  be  used  with  Hmited 
rights  pending  written  inquiry  to  the 
contractor.  If  no  response  to  an  inquiry 
has  been  received  within  60  days,  or  if 
the  response  fails  to  substantiate  by 
clear  and  convincing  evidence  that  the 
markings  were  authorized,  the  cognizant 
Government  personnel  shall  cancel  or 
ignore  such  markings,  notify  the 
contractor  accordingly  in  writing,  and 
thereafter  may  use  such  technical  data 
with  unlimited  rights. 

(4)  If  technical  data  which  the 
contractor  is  authorized  by  the  contract 
to  furnish  with  limited  rights  is  received 
with  restrictive  markings  not  in  the  form 
prescribed  by  the  contract,  the  technical 
data  shall  be  used  with  limited  rights. 
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and  the  contractor  shall  be  required  by 
written  notice  to  correct  the  markings  to 
conform  with  those  speciHed  in  the 
contract.  If  the  contractor  fails  to  so 
correct  the  markings  within  60  days 
after  notice.  Government  personnel  may 
correct  or  cancel  the  markings,  so  notify, 
the  contractor  in  writing,  and  thereafter 
use  the  technical  data  accordingly, 
(e)  Technical  data  furnished  on  a 
restricted  basis  in  support  of  a  proposal. 
When  the  contracting  officer 
contemplates  awarding  a  contract  on  a 
solicited  or  unsolicited  proposal  which 
was  offered  on  a  restricted  basis  {see 
FAR  5.413  and  FAR  15.509).  the 
contracting  officer  shall  ascertain 
whether  to  acquire  rights  to  use  all  or 
part  of  the  technical  data  furnished  with 
the  proposal.  If  such  rights  are  desired, 
the  contracting  officer  shall  negotiate 
with  the  offeror  in  accordance  with  the 
policies  set  forth  in  this  section  227.403. 
If  the  offeror  agrees  to  furnish  the 
technical  data  under  the  contract,  the 
appropriate  clause  at  252.227-7013. 
Rights  in  Technical  Data  and  Computer 
Software,  shall  be  inserted  in  the 
contract,  and  the  contract  shall  identify 
the  technical  data  to  be  covered  by  the 
clause  as  provided  by  section  227.410. 

[{]DeJivery  of  technical  data  to 
foreign  governments.  As  provided  in  the 
definition  of  limited  rights  in  section 
227;401,  limited  rights  include  the  right 
of  the  Government  to  dehver  the 
technical  data  to  foreign  governments  as 
the  national  interest  of  the  United  States 
may  require,  subject  to  the  same 
limitations  which  the  Government 
accepts  for  itself.  When  the  Government 
proposes  to  make  technical  data  subject 
to  limited  rights  available  for  use  by  a 
foreign  government,  it  will,  to  the 
maximum  extent  practicable,  give 
reasonable  notice  thereof  to  the 
contractor  or  subcontractor  who 
generated  the  technical  data  and  whose 
name  appears  thereon. 

227.404    Acquisition  of  rigtits  In  computer 
software. 

227.404-1     Policy. 

(a)  The  Government  shall  have 
unlimited  rights  in: 

(1)  Computer  software  resulting 
directly  from  or  generated  as  part  of  the 
performance  of  experimental, 
developmental,  or  research  work 
specified  as  an  element  of  performance 
in  a  Government  contract  or 
subcontract: 

(2)  Computer  software  required  to  be 
originated  or  developed  under  a 
Government  contract,  or  generated  as  a 
necessary  part  of  performing  a  contract; 

(3)  Computer  data  bases,  prepared 
under  a  Government  contract,  consisting 


of  (i)  information  supplied  by  the 
Government  (ii)  information  in  which 
the  Government  has  unlimited  rights;  or 
(iii)  information  which  is  in  the  public 
domain; 

(4)  Computer  software  prepared  or 
required  to  be  delivered  under  this  or 
any  other  Government  contract  or 
subcontract  and  constituting  corrections 
or  changes  to  Government-furnished 
software:  or 

(5)  Computer  software  which  is  in  the 
public  domain  or  has  been  or  is 
normally  furnished  by  the  contractor  or 
subcontractor  without  restriction. 

(b)  When  the  Government  has 
unlimited  rights  in  computer  software  in 
the  possession  of  a  contractor,  no 
payment  will  be  made  for  rights  of  use 
of  such  software  in  performance  of 
Government  contracts  or  for  the  later 
delivery  to  the  Government  of  such 
computer  software,  provided  however, 
that  the  contractor  shall  be  entitled  to 
compensation  for  converting  the 
software  into  the  prescribed  form  for 
reproduction  and  delivery  to  the 
Government. 

(c)  It  is  Department  of  Defense  policy 
to  acquire  only  such  rights  to  use, 
duplicate,  and  disclose  computer 
software  developed  at  private  expense 
as  are  necessary  to  meet  Government 
needs.  Such  rights  should  be  designed  to 
allow  the  Government  flexibility  while, 
at  the  same  time,  adequately  preserving 
the  rights  of  the  contractor.  Computer 
software  developed  at  private  expense 
may  be  purchased  or  leased. 
Restrictions  may  be  negotiated  with 
respect  to  the  right  of  the  Government  to 
use,  duplicate,  or  disclose  computer 
programs  or  computer  data  bases 
developed  at  private  expense.  As  a 
minimum,  however,  the  Government 
shall  have  the  rights  provided  in  the 
definition  of  restricted  rights  in  section 
227.401. 

(d)  Patented  or  copyrighted  computer 
software  will  not  be  subject  to  any 
agreement  prohibiting  the  Government 
from  infringing  a  patent  or  copyright 
Title  28.  United  States  Code,  section 
1498  provides  that  the  Government  is 
hable  only  for  reasonable  compensation 
for  use  of  a  patented  invention  or  for 
infringement  of  copyright.  However,  see 
section  227.7011. 

(e)  When  computer  software  is 
developed  at  private  expense  and 
acquired  with  restricted  rights,  the 
associated  computer  software 
documentation  will  be  acquired  with 
limited  rights  to  the  extent  provided  in 
the  definition  of  limited  rights  in  section 
227.401.  and  will  not  be  used  for 
preparing  the  same  or  similar  computer 
software. 


(f)  Commercial  computer  software  and 
related  documentation  developed  at 
private  expense  may  be  leased,  or  a 
license  to  use  may  be  purchased,  by  the 
Government  subject  to  the  restrictions 
in  subdivision  (b)(3](i)  of  the  clause  at 
252.227-7013,  Rights  in  Technical  Data 
and  Computer  Software. 

227.404-2    Procedures. 

(a)  Deviations.  All  requests  for 
deviations  from  this  section  227.404 
shall  be  submitted  to  the  DAR  Council 
in  accordance  with  the  procedures  in 
FAR  1.404. 

(b)  General.  (1)  Except  as  provided  at 
25i227-7031.  Data  Requirements,  any 
computer  program  or  computer  data 
base  to  be  acquired  under  a  contract 
shall  be  listed  on  the  Contract  Data 
Requirements  List  (DD  Form  1423).  Also, 
if  a  contract  requires  the  conversion  of 
data  to  machinereadable  form,  the 
editing  or  revision  of  existing  programs, 
or  the  preparation  of  computer  software 
documentation,  the  products  of  this 
work,  if  required  to  be  delivered,  shall 
be  included  on  the  DD  Form  1423. 

(2)  The  clause  at  252.227-7013,  Rights 
in  Technical  Data  and  Computer 
Software,  shall  be  included  in  every 
contract  under  which  computer  software 
may  be  originated,  developed,  or 
delivered.  That  clause  estabhi hes  the 
circumstances  under  which  the 
Government  secures  unlimited  rights  in 
both  technical  data  and  computer 
software,  limited  rights  in  technical 
data,  and  restricted  rights  in  computer 
software.  In  negotiated  contracts  where 
the  clause  at  252.227-7013,  Rights  in 
Technical  Data  and  Computer  Software, 
is  required,  the  provision  at  252.227- 
7019.  Identification  of  Restricted  Rights 
Computer  Software,  shall  be  included  in 
the  solicitation. 

(3)  Contracts  under  which  computer 
software  developed  at  private  expense 
is  acquired  or  leased  shall  explicitly  set 
forth  the  rights  necessary  to  meet 
Government  needs  and  restrictions 
applicable  to  the  Government  as  to  use, 
duplication  and  disclosure  of  the 
software.  Thus,  for  example,  such 
software  may  be  needed,  or  the  owner 
of  such  software  will  only  sell  or  lease 
it,  for  specific  or  limited  purposes  such 
as  for  internal  agency  use,  or  for  use  in  a 
specific  activity,  installation  or  service 
location.  In  any  event,  the  contract  must 
clearly  define  any  restrictions  on  the 
right  of  the  Government  to  use  such 
computer  software,  but  such  restrictions 
will  be  acceptable  only  if  they  will 
permit  the  Government  to  fulfill  the 
need  for  which  such  software  is  being 
acquired.  The  recital  of  restrictions  may 
be  complete  within  itself  or  it  may 
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reference  the  contraotoHs  license  or 
other  agreement  setting  forth 
restrictions.  If  referencing  is  employed,  a 
copy  of  the  license  or  agreement  must  be 
dttached'to  the  contract.  The  minimum 
rights  are  provided  in  the  Rights  in 
Technical  Data  and  Computer  Software- 
clause  at  252.227-7013.  and  need.not  be 
included  in  the  recital. 

(4)  When  computer  software 
developed  at  private  expense  is 
modified  or  enhanced  as  a  necessary 
part  of  performing  a  contract,  only  that 
portion  of  the  resulting  product  in  which 
the  original  product  is  recognizable  will 
be  deemed  to  be  computer  software 
developed  at  private  expense  to  which 
restricted  rights. may  attach, 

(5)  The  scope  of  the  restrictions  on  or, 
conversely,  the  scope  of  the  use  whidi  : 
the  Government  is  permitted  to  make  of 
such  software  shall  be  taken  into 
account  in  determining  the 
reasonableness  of  the  contract  price  for 
the  cumpuler  software. 

(c)  Computer  software  subject  to 
restricted  rights. 

(1)  Because  of  the  widely-varying 
restrictions  which  are  likely  to  be 
encountered  in  the  purchase  or  lease  of 
computer  software  developed  at  private 
expense,  a  standard  recital  setting  forth 
specific  restrictions  and  rights  suitable 
for  all  cases  is  not  feasible.  If  the 
standard  set  of  restrictions  and  rights 
set  forth  in  paragraph  227.404-1  (f)  for 
commercial  computer  software  is  not 
appropriate,  personnel  are  urged  to 
consult  counsel  in  any  case  in  which  the 
proposed  contractor  requests  the 
Govemmetit  to  accept  other  restrictions 
on  the  use  of  such  software. 

(2)  To  apprise  user  personnel  of  the 
restrictidns  on  use,  duplication  or 
disclosure  agreed  to  by  the  Government 
with  respect  to  such  software  sold  or 
leased  to  the  Government,  the 
contractor  is  required  to  place  the 
following  legend  on  such  software: 

Restricted  Rights  Legend 

Use,  duplication  or  disclosure  is  subject  to 

restrictions  stated  in  Contract  No 

with (Name  of  Gontractor). 

For  commercial  computer  software  and 
documentation,  the  contract  numb^ 
may  be  omitted  and  replaced  by 
"paragraph  (b)(3)(B)  of  the  Rights  in 
Technical  Data  and  Computer  Software 
clause  at  252.227-7013",  and  the 
contractor's  address  added.  The 
Government  shall  include  the  same 
restrictive  markings  on  all  its 
reproductions  of  the  computer  software 
unless  the  Government  cancels  such 
markings  pursuant  to  the  proceduies  in 
227.403-3(d). 

(3)  A  statement  setting  forth  the 
restrictions  imposed  on  the  Government 


to  use,  duplicate,  and  disclose  computer 
software  subject  to  restricted  rights  is 
required  to  be  prominently  displayed  in 
humanreadable  form  in  the  computer 
software  documentation.  The  reference 
to  the  Rights  in  Technical  Data  and 
Computer  Software  clause  in  the 
Restricted  Rights  Legend  on  commercial 
computer  software  and  documentation 
satisfies  this  requirement. 

(4)  Except  as  provided  in  paragraph 
(b)  atwve.  computer  programs,  computer 
data  bases,  and  computer  software 
documentation  delivered  to  the 
Government  pursuant  to  a  contract 
requirement  must  be  identified  with  the 
number  of  the  prime  contract  and  the 
name  of  the  contractor. 

(5)  All  markings,  (notice,  legends, 
identifications,  etc.)  concerning 
restrictions  on  the  use,  duplication,  or 
disclosure  of  computer  software 
required  or  authorized  by  the  terms  of 
the  contract  under  which  delivery  is 
made  are  required  to  be  in  human- 
readable  form  that  can  be  readily  and 
visually  perceived  and,  in  addition  may 
be  in  machine-readable  form  as 
appropriate  and  feasible  under  the 
circumstances.  Such  markings  shall  be 
affixed  by  the  contractor  to  the 
computer  software  prior  to  delivery  of 
the  software  to  the  Government. 

(6)  The  human-readable  markings  may 
be  applied  to  card  decks,  magnetic  tape 
reels,  or  disc  packs.  This  may  be,  in  the 
case  of  a  card  deck,  on  a  notice  card 
even  though  the  cards  of  the  deck  do  not 
contain  printed  material;  in  the  case  of  a 
card  deck  packaged  in  a  container 
intended  as  a  permanent  receptacle  for 
the  cards,  on  the  container,  in  the  case 
of  a  tape,  on  the  tape  reel  or  on  the 
surface  of  the  leader  and  trailer  of  the 
tape;  and  in  the  case  of  a  disc  pack,  on 
the  hub  of  the  disc. 

(d)  Unmarked  or  impropetly  marked 
computer  software. 

(1)  No  restrictive  markings  shall  be 
placed  upon  computer  software  unless 
restrictions  are  set  forth  in  the  contract 
prior  to  delivery  of  the  software. 
Copyright  notices  as  specified  in  Title 
17.  United  States  Code.  Sections  401  and 
402  are  not  considered  "restrictive 
markings".  The  Government  may 
require  the  contractor  to  identify  the 
contractual  provision  setting  forth  such 
restrictions  before  accepting  computer 
software  with  restrictive  markings.  If 
computer  software  is  received  with 
restrictive  markings,  and  there  is  a 
question  whether  it  is  authorized  by  the 
contract  to  be  furnished  with  restricted 
rights,  it  shall  be  used  subject  to  the 
asserted  restrictions  pending  written 
inquiry  to  the  contractor.  If  no  response 
to  an  inquiry  has  been  received  within 
60  days,  or  if  the  response  fails  to , 


identify  the  restrictions  set  forth  in  the 
contract,  the  cognizant  Government 
personnel  shall  cancel  or  ignore  the 
markings,  notify  the  contractor 
accordingly  in  writing,  and  thereafter 
use  the  software  with  unlimited  rights. 

(2)  Computer  software  received 
without  a  restrictive  legend  shall  be 
deemed  to  have  been  furnished  with 
unlimited  rights.  However,  the 
contractor  may  request  permission  to 
place  restrictive  markings  on  such 
software  at  its  own  expense,  and  the 
Government  may  so  permit,  if  the 
contractor  establishes  that  the  markings 
are  authorized  by  the  contract  and 
demonstrates  that  the  omission  was 
inadvertent.  Failure  of  the  contractor  to 
mark  such  computer  software  prior  to 
delivery  to  the  Government  shall  relieve 
the  Government  of  liability  for  any  use, 
duplication  or  disclosure  of  such 
computer  software. 

(3)  If  computer  software  authorized  by 
the  contract  to  be  furnished  with 
restrictions  is  received  with  restrictive 
markings  not  in  the  form  prescribed  by 
the  contract,  the  software  should  be 
used  in  accordance  with  the  restrictions 
provided  for  in  the  contract  and  the 
contractor  shall  be  required  by  written 
notice  to  correct  the  markings  to 
conform  with  those  specified  in  the 
contract.  If  the  contractor  fails  to  correct 
the  markings  within  60  days  after  notice. 
Government  personnel  may  correct  the 
markings,  and  so  notify  the  contractor. 

227.405    Contracts  for  acquisition  of 
special  works. 

(a)  The  clause  at  252.227-7020.  Rights 
in  Data — Special  Works,  shall  be  used 
in  all  contracts  for  special  works, 
including  technical  data  and  computer 
software,  where  ownership  and  control 
by  the  Government  is  desired,  for 
example,  in  contracts — (1)  primarily  for 
the  production  of  audiovisual  works 
including  motion  pictures  or  television 
recordings  with  or  without 
accompanying  sound,  or  for  the 
preparation  of  motion  picture  scripts, 
musical  compositions,  sound  tracks, 
translations,  adaptations,  and  the  like: 
(2)  for  histories  oif  the  respective 
Departments  for  services  or  units 
thereof;  (3)  for  works  pertaining  to 
recruiting,  morale,  training,  or  career 
guidance;  (4)  for  surveys  of  Government 
establishments;  (5)  for  works  pertaining 
to  the  instruction  or  guidance  of 
Government  officers  and  employees  in 
the  discharge  of  their  official  duties;  and 
(6)  primarily  for  production  of  technical  . 
reports,  studies,  or  similar  documents. 

(b)  Contracts  for  audiovisual  works 
may  include  limitations  in  connection 
wi^  music  licenses,  talent  releases,  and 
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«he  like  which  are  coBsistent  with  Ihe 
purpose  Car  whirfa  (be  works  are 
acquired. 

227.4W    Contracts  tor  acquisMon  of 
#xistln9  wofin. 

(a)  Off-thesheff  acquisition  of  books 
and simHor items.  Nol*»ithslanding  the 
instructions  of  any  other  paragraphs  in 
this  part,  no  contract  clause  contained  in 
this  part  need  be  included  in  contracts 
for  the  separate,  sole  acquisition  of  data, 
other  than  motion  pictures,  in  the  exact 
form  in  which  such  material  exists  prior 
to  the  initiation  of  a  request  for 
acquisition  [such  as  the  off-the-shelf 
acquisitions  of  existing  products)  unless 
the  right  to  reproduce  such  technical 
data  is  an  obfective  of  the  contract. 

(b)  Acquisition  of  existing  audiorisuai 
works. 

(1)  The  clause  at  252.227-7021.  Rights 
in  Data— Existing  Works,  shall  be  used 
m  contracts  exclusively  for  the 
acquisition  of  existing  motion  pictures, 
television  recordings,  or  other 
audiovisual  works.  The  contract  may  set 
forth  limitations  consistent  with  the 
purposes  for  which  the  material  covered 
by  the  contract  is  being  acquired 
Examples  of  these  limitations  are — (i) 
means  of  exhibition  or  transmission;  (ii) 
time:  (iii)  type  of  audience:  and  (iv) 
geographical  location.  Paragraph  {c)  of 
the  clause  should  be  modified  to  make 
the  indemnity  coextensive  with  the 
rights  acquired  under  paragraph  (b)  of 
the  clause  as  limited  by  the  contract. 

(2)  In  contracts  which  call  for  the 
modification  of  existing  motion  pictures, 
television  records,  or  other  audiovisual 
works  through  editing,  translation,  or 
addition  of  subject  matter,  the  clause  at 
252.227-702a  Righte  in  Data— Special 
Works,  appropriately  modified,  shall  be 
used. 

227.407  Contracts  Hmmng  govemmant's 
right  of  publication  tor  sa«a  to  tha  ganarai 
public. 

The  paragraph  of  Alternate  II  may  be 
added  to  the  clause  at  252.Z27-7013. 
Rights  in  Technical  Data  and  Computer 
Software,  for  use  in  contracts  for 
research  when  the  contracting  officer 
determines,  in  consultation  with 
counsel,  as  appropriate,  that  public 
dissemination  of  a  work,  or  certain 
designated  parts  of  a  work,  specified  to 
be  delivered  under  the  contract  is  in  the 
best  interest  of  the  Government  and 
would  be  facilitated  by  the  Government 
relinquishing  its  right  to  publish  tb« 
work  for  sale,  or  to  have  others  publish 
the  work  for  sale  on  behalf  of  the 
Government.  This  paragraph  shall  not 
be  used  otherwise. 


227.408    Arcttitact-anginaar  and 
conatruction  contracts. 

237.406-1    GanaraL 

Thi»  section  seta  forth  policies, 
procedures,  implementing  instructions, 
solicitation  provisions,  and  contract 
clauses  pertaining  to  data,  copyrights, 
and  restricted  designs  unique  to  the 
acquisition  of  construction  and 
architect-engineer  services. 

227.408-2    Acquiaition  and  uaa  of  plans. 

specifications,  and  drawings. 

(a)  Architectural  desijins  and  data 

c/auses  for  architect-engineer  or 

construction  contracts. 
(1)  Plans  and  specif  ications  and  as- 

built  drawings. 
(i)  Except  as  provided  in  (Ii)  below. 

insert  the  clause  at  252.227-7022. 

Government  Rights  (Unlimited),  in 

solicitations  and  contracts  calhng  for 

architect-engineer  services  or  in 

contracts  for  construction  involving 

architect-engineer  services, 
(ii)  When  the  purpose  of  a  contract  for 

architect-engineer  services  or  for 

construction  involving  architect- 
engineer  services  is  to  obtain  a  unique 
architectural  design  of  a  building,  a 
monument,  or  construction  of  similar 
nature,  which  for  artistic,  esthetic  or 
other  special  reasons  the  Government 
does  not  want  duplicated  by  anyone 
else,  the  Government  may  desire  to 
acquire  exclusive  control  of  the  data 
pertaining  to  such  design.  In  those  cases 
only  where  the  contracting  officer 
determines  for  the  foregoing  reasons 
that  it  is  desirable  to  maintain  exclusive 
control  over  the  design  and  data,  the 
clause  at  252.227-7023.  Drawings  and 
Other  Data  to  Become  Property  of 
Government,  shall  be  used  in 
solicitation  and  contracts.  If  the  contract 
is  for  architect-engineer  services,  the 
clause  at  252.227-7022  shall  be  deleted 
and  the  clause  at  252.227-7023 
substituted  therefor.  If  the  contract  is  for 
construction  involving  architect- 
engineer  services,  only  the  clause  at 
252.227-7023  shall  be  included. 

(2)  Shop  drawings  for  construction.  In 
acquiring  shop  drawings  for 
construction,  the  Government  shall 
obtain  the  unlimited  right  to  use  and 
reproduce  such  drawings,  but  shall  not 
exclude  a  similar  right  in  the  designer  or 
others.  Accordingly,  in  solicitations  and 
contracts  calling  for  delivery  of  such 
drawings,  insert  the  clause  at  252.227- 
7033.  RighU  in  Shop  Drawings. 

227.408-3    Contracts  for  conatruclton 
auppUaa  and  raaaarch  and  davalepmant 


The  solicitation  provisions  and 
contract  clauses  in  Subpart  227.4 
relating  to  technical  data,  other  dat«< 


computer  software,  and  copyrights  and 
prescribed  for  use  in  solicitation  and 
contracts  for  the  acquisition  of  other 
than  construction  or  architect-engineer 
services  are  appHcable  when  the 
acquisition  is  limited  to  either  (a) 
construction  supplies  or  materials  as 
such,  as  distinguished  from  construction 
as  defined  in  FAR  36.102:  (b) 
experimental,  developmental,  or 
research  work,  or  test  and  evaluation 
studies  of  structures,  equipment, 
processes,  or  materials  for  use  in 
construction:  or  (c)  both.  The  right  of  the 
Government  and  others  to  use. 
duplicate,  or  disclose  such  technical 
data,  other  data,  or  computer  software 
will  be  determined  by  the  terminology  of 
the  applicable  clauses  in  the  contracts 
or  the  terminology  of  agreements 
recited-in  or  made  part  of  the  contracts. 

227.408-4    Mixed  contracts. 

When  solicitations  and  resulting 
contracts  call  for  (a)  supplies  or 
materials,  (b)  experimental 
developmental  or  research  work,  or  (cj 
both,  in  addition  to  either  construction 
or  architect-engineer  work,  the 
solicitafioti  provisions  and  contract 
clauses  in  Subpart  227.4  relalfng  to 
technical  data,  other  data,  computer 
software,  and  copyrights  and  prescribed 
for  use  in  solicitations  and  contracts  for 
the  acquisition  of  other  than  ''" 

construction  or  architect-engineer 
ser\'ices  shall  be  included  in  such 
solicitations  and  resultant  (Contracts  In 
addition  to  the  appropriate  solicitation 
provisions  and  contract  clauses 
prescribed  for  use  in  solicitations  and 
contracts  for  construction  or  architect- 
engineer  services.  Jn  such  cases,  the    ' 
solicitations  and  resulting  contracts 
shall  clearly  indicate  which  of  the 
solicitation  provisions  and  contract 
clauses  apply  only  to  the  supplies  or 
materials  being  acquired,  or  to  the 
experimental,  developmental,  or 
research  work,  or  to  both,  and  which  of 
the  solicitation  provisions  and  contract 
clauses  apply  only  to  the  construction  or 
architect-engineer  work. 

227.408-S    Approval  of  resMctad  designs. 

(a)  Specifications  for  construction 
should  allow  for  maximum  latitude  in 
the  use  of  various  types  of  commercially 
available  products,  materials, 
equipment,  or  processes  which  will  meet 
objective  Government  requirements. 
However.  Government  requirements 
may  necessitate,  or  the  architect- 
engineer  may  contemplate  the  use  of 
structures,  products,  materials, 
equipment,  or  processes  which  are 
available  only  from  a  sole  source.  In 
•ueh  event,  the  arch  itect-engineer 
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should  report  to  the  contracting  officer 
the  items  known  to  be  sole  source,  and 
the  reasons  therefor,  and  advise  the 
contracting  officer  of  the  extent  to  which 
such  items  are  considered  necessary  to 
meet  the  Government's  requirements. 
This  will  make  possible  timely  planning 
and  arrangements  for  the  use  of  sole 
source  items,  or  where  appropriate, 
consideration  of  alternate  items. 

(b)  This  procedure  is  not  intended  to 
restrict  the  use  of  patented  or 
copyrighted  items,  but  is  meant  to  give 
the  Government  an  opportunity  to 
consider  whether  the  specification  being 
drawn  by  the  architect-engineer,  in 
regard  to  any  one  item,  are 
unnecessarily  restricted,  according  to 
objective  Government  requirements  to  a 
single  sole  item.  The  procedure  is 
primarily  for  use  in  instances  where  the 
proposed  design  is  expected  to  be 
conventional  or  standard  and  where  the 
design  may  be  used  in  subsequent 
acquisitions.  For  this  purpose,  the  clause 
at  252.227-7024,  Notice  and  Approval  of 
Restricted  Designs,  may  be  inserted  in 
architect-engineer  contracts. 

227.409    Contracts  swarded  under  small 
business  innovation  research  program 
(SBIR  Program). 

(a)  Pub.  L.  97-219,  "Small  Business 
Innovation  Development  Act  of  1982". 
requires  certain  agencies  to  establish  a 
Small  Business  Innovation  Research 
Program  (SBIR  Program).  The  public  law 
also  includes  terminology  providing  for 
"retention  of  rights  in  data  generated  in 
the  performance  of  the  contract  by  the 
small  business  concern".  The  Small 
Business  Administration  (SBA)  issued 
Policy  Directive  No.  65-01  on  19 
November  1982  to  provide  policy 
direction  for  the  conduct  of  the  Small 
Business  Innovation  Research  Programs 
within  the  federal  agencies.  The  policy 
directive  was  issued  pursuant  to  the 
authority  contained  in  the  public  law. 

(b)  In  the  policy  directive,  the  SBA  in 
essence  recommended  that,  except  for 
program  evaluation,  agencies  should 
protect  technical  data  and  computer 
software  generated  under  an  SBIR 
Program  contract  (funding  agreement) 
for  a  period  of  two  years  from  the 
completion  of  the  contract  under  which 
the  technical  data  and  computer 
software  were  generated,  unless  the 
agencies  obtained  permission  to 
disclose  such  data  and  software  from 
the  contractor.  The  SBA  also 
recommended  that,  effective  at  the 
conclusion  of  the  two-year  period,  the 
Government  shall  have  a  royalty-free 
license  in  the  technical  data  and 
computer  software  for  Government  use. 
The  SBA  further  recommended  that  the 
contractor,  with  prior  written  permission 


of  the  contracting  officer,  be  afforded 
ownership  of  copyright  in  technical  data 
and  computer  software  generated  under 
an  SBIR  Program  contract  and  that  the 
contractor  be  allowed  to  publish 
(subject  to  national  security 
considerations,  if  any)  such  data  and 
software.  The  policy  directive 
considered  it  appropriate  that  the 
Government  should  receive  a  royalty- 
free  license  under  any  copyright  and 
that  each  publication  should  contain  an 
appropriate  acknowledgement  and 
disclaimer  statement. 

(c)  The  clause  at  252.227-7025.  Rights 
in  Technical  Data  and  Computer 
Software  (SBIR  Program),  incorporates 
the  coverage  recommended  by  the  SBA 
policy  directive  and  shall  be  included  in 
all  contracts  awarded  under  the  SBIR 
Program  in  which  technical  data  or 
computer  software  is  required  to  be 
prepared,  originated,  developed, 
generated,  or  delivered.  The  clause 
differs  basically  from  the  clause  at 
252.227-7013,  Rights  in  Technical  Data 
and  Computer  Software,  in  that  it 
incorporates  a  new  category  of  rights 
defined  as  license  rights.  This  new 
category  permits  certain  technical  data 
and  computer  software  generated  under 
an  SBIR  Program  contract  to  be 
delivered  with  a  license  rights  legend 
thereon.  The  clause  thus  permits 
technical  data  to  be  acquired  under  a 
contract  with  license  rights,  unlimited 
rights,  or  limited  rights:  and  computer 
software  to  be  acquired  with  license 
rights,  unlimited  rights  or  restricted 
rights.  The  clause  is  limited  to  use  solely 
in  contracts  awarded  under  the  SBIR 
Program. 

227.410    Acquisition  of  technical  data  and 
computer  software. 

227.410-1    General. 

(a)  Policy. 

(1)  Technical  data  and  computer 
software  is  expensive  to  prepare  in  the 
required  form  and  to  maintain  and 
update.  Every  effort,  therefore,  should 
be  made  to  avoid  placing  a  requirement 
upon  a  contractor  to  prepare  and  deliver 
technical  data  or  software  unless  the 
need  is  positively  determined.  By 
delaying  the  delivery  of  technical  data 
or  software  until  needed  for  a  specific 
purpose,  storage  requirements  within 
DoD  of  technical  data  and  computer 
software  items  are  reduced,  the  handling 
of  technical  data  and  software 
superseded  by  updated  versions  is 
greatly  decreased  and  the  purchase  of 
technical  data  or  software  which  may 
become  obsolete  by  pending  hardware 
changes  is  minimized. 

(2)  Economy  in  the  purchase  of 
technical  data  and  software  and  the 


probability  of  greater  currency  may  be 
achieved  by  deferring  the  delivery,  and 
in  some  cases  deferring  the  ordering,  of 
technical  data  or  software  until  an 
operational  need  is  determined,  or  until 
stability  of  design  or  production  is 
reached  during  contract  performance. 
The  application  of  the  deferred  delivery 
and  deferred  ordering  principles,  as 
explained  further,  should  be  made  only 
after  a  careful  evaluation  on  a  case-by- 
case  basis  of  the  anticipated  operational 
uses  of  technical  data  or  computer 
software  and  any  other  relevant 
considerations.  When  it  is  expected  that 
technical  data  or  computer  software 
may  be  required,  but  the  precise  need  at 
time  of  contracting  has  not  been 
determined,  deferred  ordering  will  be 
used  to  avoid  the  cost  of  preparation  but 
allow  the  ordering  of  the  technical  data 
or  software  at  some  point  downstream 
in  contract  performance  should  the  need 
arise.  When  the  need  but  not  the  lime  of 
delivery  can  be  determined,  deferred 
delivery  will  be  used.  When  deferred 
delivery  is  used,  it  is  expected  that  the 
contractor  will  price  the  technical  data 
and  software  at  the  time  of  contracting 
and  incur  the  cost  of  preparation  prior  to 
the  call  for  delivery.  Therefore,  if  is 
important  that  deferred  ordering  rather 
than  deferred  delivery  be  used  where 
the  need  for  technical  data  or  software 
is  doubtful.  Whether  the  technique  of 
deferred  delivery  or  deferred  ordering  is 
used,  the  receipt  of  technical  data  or 
software  by  the  Government  should  be 
scheduled  to  be  in  phase  with  a  specific 
and  planned  use  of  the  technical  data  or 
software. 

(b)  Deferred  delivery  refers  to  the 
practice  of  timing  the  delivery  of 
technical  data  or  computer  software 
specified  in  a  contract  to  a  firm, 
operational  need.  This  technique  should 
be  used  only  when  a  technical  data  or 
software  requirement  can  be  determined 
at  the  time  of  contracting  and  therefore 
is  specified  on  the  DD  Form  1423,  but  the 
time  or  place  of  delivery  is  not  firm.  The 
dates  for  the  delivery  of  data  and 
software  should  be  scheduled  to 
coincide  with  the  needs  of  the 
Government.  The  contractor,  however, 
must  be  notified  sufficiently  in  advance 
of  a  delivery  date  to  enable  the 
contractor  to  provide  the  technical  data 
or  software  in  specified  form  on  time. 
Thus,  in  any  contract  the  Government 
may  defer  the  delivery  of  all  or  any 
portion  of  the  technical  data  or 
computer  software  specified  in  the 
contract  until  actual  need  can  be  ■, 

economically  determined.  The 
Government  may  require  the  contractor 
to  deliver  any  such  data  or  software,  or 
portions  thereof,  at  any  time  during  the 
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perfurmance  of  the  contract  or  %vithin 
two  years  from  eittier  acceptance  of  all 
items  (other  tiian  data  and  software) 
under  tbe  contract  or  termination  of  the 
contract,  whichever  is  later.  However, 
the  contractor's  obligation  to  deliver 
technical  data  pertaining  to  any  item 
obtained  from  a  subcontractor  shall 
cease  two  years  after  the  date  on  which 
it  accepts  the  item.  The  Government's 
rights  in  deferred  delivery  data  and 
software  are  as  prescribed  in  the 
contract  under  which  the  data  or 
software  is  to  be  delivered.  When  the 
deh)^ry  of  technical  data  or  computer 
software  is  to  be  deferred,  the  clause  at 
252.227-7028.  "Deferred  Delivery  of 
Technical  Data  or  Computer  Software", 
shall  be  included  in  the  contract, 
(c)  Deferred  ordering  refers  to 
delaying  the  ordering  of  technical  data 
or  computer  software  generated  in  the 
performance  of  the  contract  until  such 
lime  as  a  need  can  be  established  and 
the  requirements  can  be  specifically 
identified  for  delivery  under  the 
contract.  In  many  instances  it  is  difficult 
to  determine  during  solicitation  and 
negotiation  stages  exactly  what  data  or 
software  is  needed.  The  information 
available  at  these  stages  may  suggest 
the  need  for  some  data  or  software  but 
further  information  may  be  needed  to 
identify  the  specific  data  or  software 
items.  In  such  situations,  and  also  when 
it  is  desired  to  delay  the  ordering  of 
technical  data  or  computer  software 
until  such  time  as  the  production  design 
becomes  firm,  the  clause  at  252.227- 
7027.  Deferred  Ordering  of  Technical 
Data  or  Computer  Software,  is 
appropriate.  The  requirement  for 
technical  data  or  computer  software 
under  these  circumstances  is  not  listed 
on  the  DD  Form  1423  until  the  specific 
need  is  determined.  Whenever  the 
clause  at  252.227-7027,  Deferred 
Ordering  of  Technical  Data  or  Computer 
Software,  is  used,  the  clause  at  252.227- 
7OT3.  Rights  in  Technical  Data  and 
Computer  Software,  shall  also  be 
included.  When  data  or  software  items 
are  ordered,  the  delivery  dates  shall  be 
negotiated  and  the  contractor  shall  be 
compensated  for  converting  the  data  or 
software  into  the  prescribed  form,  for 
reproduction  and  delivery  to  the 
Government.  Compensation  to  the 
contractor  shall  not  include  the  cost  of 
generating  such  data  or  software  since  it 
was  generated  in  the  performance  of 
work  for  which  the  Government  has 
already  agreed  to  pay  the  contractor. 

227.410-2    RaquirmMnt  for  iMtwiical  dMa 
certiflcattoii. 

The  provision  at  252.227-7028. 
Requirement  for  Technical  Data 
Certification,  shall  be  included  in  a 


solicitation  that  may  result  in  a 
negotiated  contrac:t  when  information  is 
needed  to  estabhsh  whether  an  offeror 
has  delivered  or  is  obligated  to  deliver 
to  the  Government  under  any  contract 
or  subcontract  the  same  or  substantially 
the  same  technical  data  included  in  the 
offer  (see  215.406  and  FAR  15.406-5(a)). 
This  soUcttatioa  provision  requires  the 
offeror  to  submit  with  the  offer  a 
certification  as  to  whether  the  same  or 
substantially  the  same  technical  data 
that  IS  included  in  the  offer  has  been 
delivered  or  is  obligated  to  be  delivered 
to  the  Government  under  any  contract 
or  subcontract.  If  so,  the  offeror  will  be 
required  to  identify  one  such  contract  or 
subcontract  under  which  such  technical 
data  was  delivered  or  will  be  dehvered. 
and  the  place  of  such  delivery. 

227.4 10-3    Idontif Icatlon  of  tactmicai  data. 

(a)  The  contractor  is  required  to 
include  on  technical  data  delivered 
under  a  contract  the  contractor's  name, 
the  contract  number  and  the  name  of 
any  subcontractor  who  generated  any 
part  of  such  data.  If  technical  data  were 
marked,  for  example,  in  the  manner 
permitted  by  paragraph  (b)(2)  of  the 
clause  at  252.227-7013,  Rights  in 
Technical  Data  and  Computer  Software, 
such  marked  data  would  comply  with 
the  requirements  of  the  clause  identified 
in  (b)  below  and  need  not  be  further 
identified  pursuant  to  this  clause.  The 
marking  requirement  provides  the  basis 
for  identifying  the  rights  of  the 
contractor  and  the  Government  in 
technical  data. 

(b)  To  insure  that  technical  data  is 
fully  identified  as  to  its  source,  the 
clause  at  252.227-7029.  Identification  of 
Technical  Data,  shall  be  made  a  part  of 
any  contract  under  which  technical  data 
is  to  be  delivered. 

237.410-4    Tachnical  data— withholding  of 
paymant 

(a)  Timely  delivery  of  technical  data 
is  particularly  important  to  the  operation 
and  maintenance  of  equipment  as  well 
as  competitive  procurement  of  follow-on 
quantities  of  contract  items  and  of  items 
broken  out  from  an  assembly  or 
equipment.  The  clause  at  252.227-7030. 
Technical  Data — Withholding  of 
Pajmient.  is  designed  to  assure  timely 
delivery  of  technical  data.  The  clause 
permits  a  withholding  not  exceeding  10 
percent  of  the  total  contract  price  or 
amount,  but  the  contracting  officer  may 
specify  a  lesser  amount  in  the  contract  if 
circumstances  warrant  A  case-by-case 
determination  as  to  the  amount  to  be 
withheld  shall  be  made  by  the 
contracting  officer  after  considering  the 
estimated  value  of  the  technical  data  lo 
the  Government.  Nn  amount  shall  be 


withheld  when  the  failure  to  make 
timely  delivery  arises  out  of  causes 
beyond  the  control  and  without  the  fault 
or  negligence  of  the  contractor, 
(b)  Withholding  action  under 
paragraph  (b)  of  the  clause  should  be 
taken  only  when  the  contractor  has 
failed  to  make  timely  deliveries  of 
acceptable  technical  data  on  other 
contracts  or  if  the  contracting  officer  has 
information  which  would  cause  the 
contracting  officer  to  anticipate  late 
delivery  of  technical  data  or  delivery  of 
deficient  technical  data.  The  amount  of 
withholding  should  be  based  on  the 
estimated  value  of  the  technical  data  to 
the  Government. 

227.4 1 0-5    WarrantiM  of  tachnical  daU. 

The  factors  contained  in  section 
246.703,  Criteria  for  Use,  shall  be 
considered  in  deciding  whether  to 
provide  for  warranties  of  technical  data 
delivered  under  contracts  calling  for 
technical  data.  The  basic  technical  data 
warranty  clause  is  set  forth  at  252.246- 
7001.  Warranty  of  Data.  There  are  two 
alternates  lo  the  basic  clause.  The  basic 
clause  and  the  appropriate  alternate 
should  be  selected  in  accordance  with 
section  246.770. 

227.4 10-S    Data  raquiramant*. 

(a)  The  clause  at  252.227-7031,  Data 
Requirements,  shall  be  included  in  all 
solicitations  and  contracts,  except  that 
the  clause  need  not  be  included  in — 

(1)  Any  contract,  of  which  the 
asgregate  amount  involved  does  not 
exceed  $25,000  and  in  any  blanket 
purchase  agreement  and  purchase  order 
utilizing  the  DD  Form  1155  (however,  the 
DD  Form  1423  shall  be  used  with  orders 
issued  under  a  basic  ordering 
agreement); 

(2)  Any  contract  awarded  to  a 
contractor  outside  the  United  States, 
except  those  under  Subpart  225.71. 
Canadian  Purchases: 

(31  Any  research  or  exploratory 
development  contract  when  reports  are 
the  only  deliverable  item(s)  under  the 
contract; 

(4)  Any  service  type  contract,  when 
the  contracting  officer  determines  that 
the  use  of  the  DD  Form  1423  (Contract 
Data  Requirements  List)  is  impractical 
for  use  with  respect  to  records  prepared 
by  a  contractor  in  performing  operation 
and  maintenance  under  the  contract; 

(5)  Any  contract  under  which 
construction  and  architectural  drawings 
and  specifications  are  the  only 
deliverable  items; 

(6)  Any  contract  for  commercial  items 
when  the  only  deliverable  data  is  such 
an  item,  or  would  be  packaged  or 
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furnished  with  such  items  in  accordance 
with  customary  trade  practices;  or 

(7)  Any  contract  for  items  containing 
material  which,  by  virtue  of  its 
potentially  dangerous  nature,  requires 
controls  to  assure  adequate  safety  to  life 
and  property,  when  the  only  deliverable 
data  is  the  Materials  Safet^^ata  Sheet 
(MSDS)  submitted  in  compliance  with 
Federal  Standard  313A  and  the  clause  at 
FAR  52.223-3.  Hazardous  Material 
M»,,i;f:r-.jHr.n-a^{^  ^a^^pijl  Sj^ffft^;  Data, 

and  when  such  clause  is  included  in  the 
contract. 

(b)  The  clause  at  252.227-7031.  Data 
Requirements,  states  that  the  contractor 
is  required  to  deliver  only  the  data  items 
listed  on  the  DD  Form  1423  and  the  data 
items  identified  in  and  deliverable  under 
any  contract  clause  of  Subpart  252.2  and 
FAR  Subpart  52.2  made  a  part  of  the 
contract. 

(c)  Other  than  the  data  items  falling 
within  the  exceptions  set  forth  in 
paragraph  (a)  above,  and  the  data  items 
identified  in  and  deliverable  under  any 
contract  clause  of  Subpart  252.2  and 
FAR  Subpart  52.2  made  a  part  of  the 
contract,  the  requirement  for  delivery  of 
any  data  items  under  the  contract  can 
be  established  only  by  listing  the  data 
items  on  the  DD  Form  1423  (see  section 
253.270).  The  clause  at  252.227-7031. 
Data  Requirements,  shall  be  inserted  in 
all  contracts  in  which  the  DD  Form  1423 
is  used.  The  DD  Form  1423  need  not  be 
used  to  list  data  or  software 
requirements  in  any  of  the  contracts 
falling  within  the  exceptions  set  forth  in 
paragraph  (a)  above. 

227.4 1 1    Contracts  with  foraign  aourcaa  to 
tM  parformad  outstda  the  Unitad  SUtaa. 

Normally,  the  clause  at  252.227-7032, 
Rights  in  Technical  Data  and  Computer 
Software  (Foreign),  is  used  in 
solicitations  and  contracts  with  foreign 
sources,  except  that  the  clause  shall  not 
be  used  in  contracts  for  special  works 
(see  section  227.405),  contracts  for 
existing  works  (see  section  227.406),  or 
contracts  for  Canadian  purchases  (see 
Subpart  225.71,  Canadian  Purchases). 
This  clause  should  be  inserted  when  the 
Government  is  to  acquire  unlimited 
rights  in  all  technical  data,  including 
reports,  drawings  and  blueprints,  and  all 
computer  software,  specified  to  be 
delivered  to  the  Government.  The  clause 
at  252.227-7013,  Rights  in  Technical 
Data  and  Computer  Software,  shall  be 
inserted  when  the  same  rights  are  to  be 
obtained  as  would  be  obtained  if 
contracting  with  United  States  firms. 
Notwithstanding  paragraphs  227.403- 
3(a)  and  227,404-2(a),  the  clause  may  be 
modified  to  meet  the  requirements 
necessary  for  and  peculiar  to  the  foreign 
acquisition:  Provided,  it  agrees  with  the 


policies  and  principles  of  subsections 
227.403-2  and  227^104-1. 

227.4 1 2    Sollcitatton  provisions  and 
contract  clauaas. 

(a)(1)  The  contracting  officer  shall 
insert  the  basic  data  clause  at  252.227- 
7013.  Rights  in  Technical  Data  and 
Computer  Software,  in  solicitations  and 
contracts  when  technical  data  is 
specified  to  be  delivered  or  computer 
software  may  be  originated,  developed, 
or  delivered,  provided  that  such  clause 
shall  not  be  used  in  solicitations  and 
contracts — 

(i)  When  all  technical  data  to  be 
delivered  is  to  be  acquired  with 
unlimited  rights  pursuant  to  the  policy  at 
227.403-2(f)  in  which  case  the  clause  at 
252.227-7015,  Rights  in  Technical  Data — 
Specific  Acquisition,  shall  be  used: 

(ii)  When  existing  works  are  to  be 
acquired  in  accordance  with  section 
227.406: 

(iii)  When  special  works  are  to  be 
acquired  in  accordance  with  section 
227.405: 

(iv)  When  the  work  will  be  performed 
by  foreign  sources  outside  the  United 
States,  its  territories,  possessions,  or 
Puerto  Rico,  in  which  case  the  clause  at 
252.227-7032,  Rights  in  Technical  Data 
and  Computer  Software  (Foreign) 
applies: 

(v)  When  performance  will  be  limited 
solely  to  architect-engineer  services  or 
construction,  in  which  case  either  the 
clause  at  252.227-7022,  Architect- 
Engineer  Work — Unlimited  Rights,  or 
the  clause  at  252.227-7023,  Architect- 
Engineer  Work — Sole  Property  Rights, 
applies:  and 

(vi)  When  the  contract  is  awarded 
under  the  DoD  Small  Business 
Innovation  Research  Program  (SBIR 
Program),  in  which  case  the  clause  at 
252.227-7025,  Rights  in  Technical  Data 
and  Computer  Software  (SBIR  Program), 
applies. 

(2)  The  contracting  officer  shall  use 
the  clause  with  its  Alternate  I  in 
accordance  with  the  policy  at  227.403- 

2(8). 

(3)  The  contracting  officer  shall  use 
the  clause  with  its  Alternate  II  under  the 
circumstances  specified  at  227.407. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  252.227-7014. 
Predetermination  of  Rights  in  Technical 
Data,  in  solicitations  when  the 
procedure  of  227.403-2(d)  is  to  be  used. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7015,  Rights  in 
Technical  Data — Specific  Acquisition,  in 
solicitations  and  contracts  when  all 
technical  data  is  to  be  acquired  with 
unlimited  rights  in  accordance  with 
227.403-2(f)  (1),(2),  and  (3).  The  clause 
shall  also  be  included  in  subcontrapt^ 


when  the  Government  has  determined  to 
acquire  all  technical  data  with  unlimited 
rights  from  a  subcontractor  in 
accordance  with  the  authority  and 
findings  of  subparagraph  227.403-2(f)  (1), 
(2),  and  (3).  The  clause  shall  not  be  used 
under  any  other  circumstances. 

(d)  The  contracting  officer,  in  order  to 
prevent  any  misinterpretation  of  the 
scope  of  the  clause  at  252.227-7013, 
Rights  in  Technical  Data  and  Computer 
Software,  in  the  contract,  may  insert  the 
clause  at  252.227-7016,  Contract 
Schedule  Items  Requiring  Experimental, 
Developmental,  or  Research  Work,  in 
solicitations  and  contracts  when  the 
solicitations  and  contracts,  in  whole  or 
in  part  call  for  experimental, 
developmental,  or  research  work  as  an 
element  of  performance. 

(e)  The  contracting  officer  may  insert 
the  clause  at  252.227-7017,  Rights  in 
Technical  Data — Major  System  and 
Subsystem  Contracts,  in  solicitations 
and  contracts  for  major  systems  or 
major  subsystems  under  the 
circumstances  specified  at  227.403- 
2(f)(4)  (i).  (ii).  and  (iii). 

(f)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7018,  Restrictive 
Markings  on  Technical  Data,  in  all 
solicitations  and  contracts  in 
accordance  with  227.403-3(c)(2). 

(g)  The  contracting  officer  shall  insert 
the  provision  at  252.227-7019. 
Identification  of  Restricted  Rights 
Computer  Software,  in  solicitations  and 
contracts  in  accordance  with  227.404- 
2(b)(2). 

(h)  The  contracting  officer  shall  insert 
the  clause  at  252.227-702aRi^ht8  in 
Data — Special  Works,  iiTSTflicitations 
and  contracts  as  required  by  227.405. 

(i)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7021,  Rights  in 
Data — Existing  Works,  in  solicitations 
and  contracts  as  required  by  227.406. 

(j)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7022,  Government 
Rights  (Unlimited]  in  solicitations  and 
contracts  in  accordance  with  227.408- 
2(a)(l)(i). 

(k)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7023.  Drawings 
and  Other  Data  to  Become  Property  of 
Government  in  solicitations  and 
contracts  in  accordance  with  227.408- 
2(a)(l)(ii). 

(I)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7024,  Notice  and 
Approval  of  Restricted  Designs,  in 
solicitations  and  contracts  in 
accordance  with  227.408-5. 

(m)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7025,  Rights  in 
Technical  Data  and  Computer  Software 
(SBIR  Program),  in  solicitations  and 
contracts  in  accordance  with  227  409. 
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(n)  The  contracting  officer  shiill  insert 
the  ciaase  at  252.227-7026,  OefernKl 
Delivery  of  Technical  Data  or  Computer 
Software,  in  solicitations  and  contracts 
in  accordance  with  227.410-l(b). 

(oj  The  contracting  officer  shall  insert 
the  clause  at  232.227-7027,  Deferred 
Ordering  of  Technical  Data  or  Computer 
Software,  in  solicitations  and  contracts 
in  accordance  with  227.410-1  (c). 

(pl  The  contracUng  officer  shall  insert 
the  provision  at  252-227-7028. 
Requirement  for  Technical  Data 
Certificatioa  in  solicitations  in 
accordance  with  227.410-2. 

(q)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7029.  Identification 
of  Technical  Data,  in  all  solicitations 
and  contracts  in  accordance  with 
227.410-3. 

(rj  The  contracting  officer  shall  insert 
the  clause  at  252.227-7030.  Technical 
Data— Withholding  of  Payment,  in 
solicitations  and  contracts  in 
accordance  with  227.410-4. 

(s)  The  contracting  officer  shall  insert 
the  clause  at  252^7-7031.  Data 
Requirements,  in  solicitations  and 
contracts,  in  accordance  with  227.4l0-a 
(t)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7032,  Rights  in 
Technical  Data  and  Computer  Software 
(Foreign),  in  solicitations  and  contracts 
in  accordance  with  227.411. 

(u)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7033.  Rights  in 
Shop  Drawings,  in  solicitation  and 
contracts  in  accordance  with  227.406- 
2(a)(2). 

Sut>pan  227.S— Foreign  Ucense  and 
Tvchnicaf  Assistance  Agreements 

227.670  ScopCL 

This  subpart  prescribes  policy  with 
respect  to  Foreign  License  and 
Technical  Assistance  Agreements. 

227.671  Ganeral. 

In  furtherance  of  the  Military 
Assistance  Program  or  for  other  national 
defense  purposes,  the  Government  may 
undertake  to  develop  or  encourage  the 
development  of  foreign  additional 
sources  of  supply.  The  development  of 
such  sources  may  be  accomplished  by 
an  agreement,  often  called  a  foreign 
licensing  agreement  or  technical 
assistance  agreement,  wherein  a 
domestic  concern,  referred  to  in  this 
subpart  as  a  "primary  source."  agrees  to 
furnish  to  a  foreign  concern  or 
government,  herein  referred  to  as  a 
"second  source;"  foreign  patent  rights; 
technical  assistance  in  the  form  of  data, 
know-how.  trained  personnel  of  the 
primary  source,  instruction  and 
guidance  of  the  personnel  of  the  second 
source,  jigs,  dies,  fixtures,  or  other 


manufacturing  aids,  or  such  other 
assistance,  information,  rights,  or 
licenses  as  are  needed  to  enable  the 
second  source  to  produce  particular 
supplies  or  perform  particular  services. 
Agreements  calling  for  one  or  more  of 
the  foregoing  may  be  entered  into 
between  the  primary  source  and  the 
Government,  a  foreign  govemmenf.  or  a 
foreign  concern.  The  consideration  for 
providing  such  foreign  license  and 
technical  assistance  may  be  in  the  form 
of  a  lump  sum  payment,  payments  for 
each  item  manufactured  by  the  second 
source,  an  agreement  to  exchange  data 
and  patent  rights  on  improvements 
made  to  the  article  or  service,  capital 
stock  Iransartions,  or  any  combination 
of  these.  The  primary  source's  bases  for 
computing  such  consideration  may 
include  actual  costs;  charges  for  the  use 
of  patents,  data,  or  know-how  reflecting 
the  primary  source's  investment  in 
developing  and  engineering  and 
production  techniques;  and  the  primary 
source's  "price"  for  setting  up  a  second 
source.  Such  agreements  often  refer  to 
the  compensation  to  be  paid  as  a  royalty 
or  license  fee  whether  or  not  patent 
rights  are  involved. 

227.C72    Policy. 

It  is  Government  poMcy  not  to  pay  in 
connection  with  its  contracts,  and  not  to 
allow  to  be  paid  in  connection  with 
contracts  made  with  fiinds  derived 
through  the  Military  Assistance  Program 
or  otherwise  through  the  Ifnited  States 
Government,  charges  for  use  of  patents 
in  which  it  holds  a  royalty-free  license 
or  charges  for  data  which  it  has  a  right 
to  use  and  disclose  to  others,  or  which  is 
in  the  public  domain,  or  which  the 
Government  has  acquired  without 
restriction  upon  its  use  and  disclosure  to 
others.  This  policy  shall  be  applied  by 
the  Departments  in  negotiating  contract 
prices  for  foreign  license  technical 
assistance  contracts  (227.675)  or  supply 
contracts  with  second  sources  {22r.674): 
and  in  commenting  on  such  agreements 
when  they  are  referred  to  the 
Department  of  Defense  by  the 
Department  of  State  pursuant  to  section 
414  of  the  Mutual  Security  Act  of  1954  as 
amended  (22  U.S.C.  1934)  and  the 
International  Traffic  in  Arms 
Regulations  (see  227.675). 

227.673    Foreign  UcMse  and  technical 
assistance  a«reMnents  ItetwMn  Ut* 
government  and  domestic  concerns. 

(a)  Contracts  between  the 
Government  and  a  primary  source  to 
provide  technical  assistance  or  patent 
rights  to  a  second  source  for  the 
manufacture  of  supplies  or  performance 
of  services  shall,  to  the  extent 
practicable,  specify  the  rights  in  patents 


and  data  and  any  other  rights  to  be 
supplied  to  the  second  source.  Each 
contract  shall  provide,  in  connection 
with  any  separate  agreement  between 
the  primary  source  and  the  second 
source  for  patent  rights  or  technical 
assistance  relating  to  the  articles  or 
services  involved  in  the  contract,  that— 

(1 )  The  primary  source  and  his 
subcontractors  shall  not  make,  on 
account  of  any  purchases  by  the 
Government  or  by  others  with  funds 
derived  through  the  Military  A.ssistance 
Program  or  otherwise  through  the 
Government,  any  charge  to  the  second 
source  for  royalties  or  amortization  for 
patents  or  inventions  in  which  the 
Government  holds  a  royalty-free  licen.se: 
or  data  which  the  Government  has  the 
right  to  pos.ses.s,  use,  and  discla.se  to 
others:  or  any  techm'c^l  assistance 
provided  to  the  second  source  for  which 
the  Government  has  paid  under  a 
contract  between  the  Government  and 
the  primary  source:  and 

(2)  The  separate  agreement  between 
the  primary  and  .second  source  shall 
include  a  statement  referring  to  the 
contract  between  the  Government  and 
the  primary  source,  and  shall  conform  to 
the  requirements  of  the  International 
Traffic  in  Arms  Regulations  (see 
227.675-1). 

(b)  The  folWiwing  factors,  among 
others,  shall  be  considered  in 
negotiating  the  price  to  be  paid  the 
primary  source  under  contracts  within 
(a)  above:  --    -> 

(1 )  The  actual  cost  of  providing  data, 
personnel,  manufacturing  aids,  samples, 
spare  parts,  and  the  like: 

(2)  The  extent  to  which  the 
Government  has  contributed  to  the 
development  of  the  supplies  or  services, 
and  to  the  methods  of  manufacture  or 
performance,  through  past  contracts  for 
research  and  development  or  for 
manufacture  of  the  supplies  or 
performance  of  the  services;  and 

(3)  The  Government's  patent  rights 
and  rights  in  data  relating  to  the 
supplies  or  services  and  to  the  methods 
of  manufacture  or  of  performance. 

227.674     Suppty  contracts  between  Hie 
government  and  a  forsign  government  or 
concern. 

in  negotiating  contract  prices  with  a 
second  source,  including  the 
redetermination  of  contract  priciis,  or  in 
determining  the  allowability  of  costs 
under  a  cost-reimbursement  contract 
with  a  second  source,  the  contracting 
officer. 

(a)  Shall  obtain  from  the  second 
source  a  detailed  statement  (see  FAR 
27.204-1  (aX2))  of  royalties,  license  fee^    . 
and  other  compensation  paid  qr  to  be 
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paid  to  a  primary  source  (or  any  of  his 
subcontractors)  for  patent  rights,  rights 
in  data,  and  other  technical  assistance 
provided  to  the  second  source,  including 
identification  and  description  of  such 
patents,  data,  and  technical  assistance; 
and 

(b)  Shall  not  accept  or  allow  charges 
which  in  effect  are — 

(1)  For  royalties  or  amortization  for 
patents  or  inventions  in  which  the 
Government  holds  a  royalty-free  license; 
or 

(2)  For  data  which  the  Government 
has  a  right  to  possess,  use,  and  disclose 
to  others;  or 

(3)  For  any  technical  assistance 
provided  to  the  second  source  for  which 
the  Government  has  paid  under  a 
contract  between  the  Government  and  a 
primarj'  source. 

227.675    Foreign  license  and  technical 
assistance  agreements  l>etween  a  domestic 
concern  and  a  foreign  government  or 
concern. 

227.675-1    international  traffic  In  arms 
regulations. 

Pursuant  to  section  414  of  the  Mutual 
Security  Act  of  1954,  as  amended  (22 
U.S.C.  1934),  the  Department  of  State 
controls  the  exportation  of  data  relating 
to  articles  designated  in  the  United 
States  Munitions  List  as  arms, 
ammunition,  or  munitions  of  war.  (The 
Munitions  List  and  pertinent  procedures 
are  set  forth  in  the  International  Traffic 
in  Arms  Regulations,  22  CFR,  et  seq.) 
Before  authorizing  such  exportation,  the 
Department  of  State  generally  requests 
comments  from  the  Department  of 
Defense.  On  request  of  the  Office  of  the 
Assistant  Secretary  of  Defense 
(International  Security  Affairs),  each 
Department  shall  submit  comments 
thereon  as  the  basis  for  a  Department  of 
Defense  reply  to  the  Department  of 
State. 

227.675-2    Review  of  agreements. 

(a)  In  reviewing  foreign  license  and 
technical  assistance  agreements 
between  primary  and  second  sources, 
the  Department  concerned  shall,  insofar 
as  its  interests  are  involved,  indicate 
whether  the  agreement  meets  the 
requirements  of  sections  124.07 — 124.10 
of  the  International  Traffic  in  Arms 
Regulations  or  in  what  respects  it  is 
deficient.  Paragraphs  (b)  through  (g) 
below  provide  general  guidance. 

(b)  When  it  is  reasonably  anticipated 
that  the  Government  will  purchase  from 
the  second  source  the  supplies  or 
services  invo'ved  in  the  agreement,  or 
that  Military  Assistance  Program  funds 
will  be  provided  for  the  procurement  of 
the  supplies  or  services,  the  following 
guidance  applies. 


(1)  If  the  agreement  specifies  a 
reduction  in  charges  thereunder,  with 
respect  to  purchases  by  or  for  the 
Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  through  the 
Government,  in  recognition  of  the 
Government's  rights  in  patents  and  data, 
the  Department  concerned  shall 
evaluate  the  amount  of  the  reduction  to 
determine  whether  it  is  fair  and 
reasonable  in  the  circumstances,  before 
indicating  its  approval. 

(2)  If  the  agreement  does  not  specify 
any  reduction  in  charges  or  otherwise 
fails  to  give  recognition  to  the 
Government's  rights  in  the  patents  or 
data  involved,  approval  shall  be 
conditioned  upon  amendment  of  the 
agreement  to  reflect  a  reduction, 
evaluated  by  the  Department  concerned 
as  acceptable  to  the  Government,  in  any 
charge  thereunder  with  respect  to 
purchases  made  by  or  for  the 
Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  through  the 
Government,  in  accordance  with  section 
124.10  of  the  International  Traffic  in 
Arms  Regulations. 

(3)  If  the  agreement  provides  that  no 
charge  is  to  be  made  to  the  second 
source  for  data  or  patent  rights  to  the 
extent  of  the  Government's  rights,  the 
Department  concerned  shall  evaluate 
the  acceptability  of  the  provision  before 
indicating  its  approval. 

(4)  If  time  or  circumstances  do  not 
permit  the  evaluation  called  for  in  (1), 
(2),  or  (3)  above,  the  guidance  in  (c) 
below  shall  be  followed. 

(c)  When  it  is  not  reasonably 
anticipated  that  the  Government  will 
purchase  from  the  second  source  the 
supplies  or  services  involved  in  the 
agreement  nor  that  Military  Assistance 
Program  funds  will  be  provided  for  the 
purchase  of  the  supplies  or  scr\  ices, 
then  the  following  guidance  applies. 

(1)  If  the  agreement  provides  for 
charges  to  the  second  source  for  data  or 
patent  rights,  it  may  suffice  to  fulfill  the 
requirements  of  Section  124.10,  insofar 
as  the  Department  of  Defense  is 
concerned  if: 

(i)  The  agreement  requires  the  second 
source  to  advise  the  primary  source 
when  he  has  knowledge  of  any  purchase 
made  or  to  be  made  from  him  by  or  for 
the  Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  through  the 
Government; 

(ii)  The  primary  source  separately 
agrees  with  the  Government  that  upon 
such  advice  to  him  from  the  second 
source  or  from  the  Government  or 
otherwise  as  to  any  such  a  purchase  or 
prospective  purchase,  he  will  negotiate 


with  the  Department  concerned  an 
appropriate  reduction  in  his  charges  to 
the  second  source  in  recognition  of  any 
Government  rights  in  patents  or  data; 
and 

(iii)  The  agreement  between  the 
primary  and  second  sources  further 
provides  that  in  the  event  of  any  such 
purchase  and  resulting  reduction  in 
charges,  the  second  source  shall  pass  on 
this  reduction  to  the  Government  by 
giving  the  Government  a  corresponding 
reduction  in  the  purchase  price  of  the 
article  or  ser\ice. 

(2)  If  the  agreement  provides  that  no 
charge  is  to  be  made  to  the  second 
source  for  data  or  patent  rights  to  the 
extent  to  which  the  Government  has 
rights,  the  Department  concerned  shall: 

(i)  Evaluate  the  acceptability  of  the 
provision  before  indicating  its  approval; 
or 

(ii)  Explicitly  condition  its  approval  on 
the  right  to  evaluate  the  acceptability  of 
the  provision  at  a  later  time. 

(d)  When  there  is  a  technical 
assistance  agreement  between  the 
primary  source  and  the  Government 
related  to  the  agreement  between  the 
primary  and  second  sources  that  is 
under  review,  the  latter  agreement  shall 
reflect  the  arrangements  contemplated 
with  respect  thereto  by  the 
Government's  technical  assistance 
agreement  with  the  primary  source. 

(e)  Every  agreement  shall  provide  that 
any  license  rights  transferred  under  the 
agreement  are  subject  to  existing  rights 
of  the  Government. 

(f)  In  connection  with  every 
agreement  referred  to  in  (b)  above,  a 
request  shall  be  made  to  the  primary 
source  (1)  to  identify  the  patents,  data, 
and  other  technical  assistance  to  be 
provided  to  the  second  source  by  the 
primary  source  or  any  of  his 
subcontractors,  (2)  to  identify  any  such 
patents  and  data  in  which,  to  the 
knowledge  of  the  primary  source,  the 
Government  may  have  rights,  and  (3)  to 
segregate  the  charges  made  to  the 
second  source  for  each  such  category  or 
item  of  patents,  data,  and  other 
technical  assistance.  Reviewing 
personnel  shall  verify  this  information 
or,  where  the  primary  source  does  not 
furnish  it,  obtain  such  information  from 
Governmental  sources  so  far  as 
pracdcable. 

(g)  The  Department  concerned  shall 
make  it  clear  that  its  approval  of  any 
agreement  does  not  necessarily 
recognize  the  propriety  of  the  charges  or 
the  amounts  thereof,  or  constitute 
approval  of  any  of  the  business 
arrangements  in  the  agreement,  unless 
the  Department  expressly  intends  by  its 
approval  to  commit  itself  to  the  fairness 
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and  reasonableness  of  a  particular 
charge  or  chaises.  In  any  event,  a 
dfsGlaimer  should  be  made  to  charges  or 
bmhie&s  terms  not  afliecting  any 
purchase  made  by  or  for  the 
Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  throngh  the 
Government. 

Subpart  227.70— Inffingemem  Claims. 
Licansas,  and  Assignments 

227.7000  Scopa. 

This  subpart  precribes  policy, 
procedures,  and  instructions  for  use  of 
clauses  with  respect  to  processing 
licenses,  assignments,  and  infringeraent 
claioM. 

237.7001  Policy. 

Whenever  a  daim  of  infringement  of 
privately  owned  rights  in  patented 
inventions  or  copyrighted  works  is 
asserted  against  any  Department  or 
Agency  of  the  Department  of  Defense, 
all  necessary  steps  shall  be  taken  to 
investigate,  and  to  settle 
administratively,  deny,  or  otherwise 
dispose  of  such  daim  prior  to  suit 
against  the  United  States.  This  Subpart 
227.7  does  not  apply  to  licenses  or 
assignments  acquired  by  the 
Department  of  Defense  under  the  Patent 
Rights  clauses. 

227.7002  Statutes  portaining  to 
admintetrstiw«  cMms  of  infrtngeawnl 

Statutes  pertaining  to  administrative 
claims  of  infringement  in  the 
Department  of  Defense  include  the 
following:  the  Foreign  Assistance  Act  of 
1961,  22  U.S.C  2356  (formerly  the  Mutual 
Security  Acts  of  1951  and  1954);  the 
Invention  Secrecy  Act,  35  U.S.C.  181- 
188: 10  U.S.C.  2386:  28  U.S.C.  1498:  and 
35  U.S.C  286. 

227.7003  Claims  for  copyrlgtrt 
infrlngenMnt 

The  procedures  set  forth  herein  will 
be  followed,  where  applicable,  in 
copyri^t  infringement  claims. 

227.7004  R«9uireffl«nts  for  filing  an 
adminlstrathre  ciahn  for  patent 
infringament 

(a)  A  patent  infringement  claim  for 
compensation,  asserted  against  the 
United  States  under  any  of  the 
applicable  statutes  cited  in  227.7002. 
must  be  actually  conununicated  to  and 
received  by  a  Department,  agency, 
organization,  office,  or  HaJd 
establishment  within  the  Department  of 
Defense.  Qaims  must  be  in  writing  and 
aliould  include  the  following: 

[IJ  An  allegation  of  infringement; 

(2)  A  request  for  compensation,  either 
expressed  or  implied: 


(3)  A  citation  of  the  patent  or  patents 
alleged  to  be  infringed: 

(4)  A  sufTicient  designation  of  the 
alleged  infringing  item  or  process  to 
permit  identification,  giving  the  military 
or  commercial  designation,  if  known,  to 
the  claimant: 

(5)  A  designation  of  at  least  one  claim 
of  each  patent  alleged  to  be  infringed:  or 

(6)  As  an  alternative  to  (4)  and  (5) 
above,  a  certification  that  the  daimani 
has  made  a  bona  fide  attempt  to 
determine  the  item  or  process  which  is 
alleged  to  infringe,  but  was  unable  to  do 
so.  giving  reasons,  and  stating  a 
reasonable  basis  for  his  belief  that  his 
patent  or  patents  are  being  infringed. 

(b)  In  addition  to  the  information 
listed  in  (a)  above,  the  following 
material  and  information  is  generally 
necessary  in  the  course  of  processing  a 
daim  of  patent  infrmgement.  Claimants 
are  encouraged  to  furnish  this 
information  at  the  time  of  filing  a  daim 
to  permit  the  moat  expeditions 
processing  and  settlement  of  the  daira. 

(1)  A  copy  of  the  asserted  patent(8) 
and  identification  of  all  claims  of  the 
patent  alleged  to  be  infringed. 

(2)  Identification  of  all  procurements 
known  to  claimant  which  involve  the 
alleged  infringing  item  or  process, 
indading  the  identity  of  the  vendor  or 
contractor  and  the  Government 
procuring  activity. 

(3)  A  detailed  identification  of  the 
accused  article  or  process,  particularly 
where  the  article  or  process  relates  to  a 
component  or  subcomponent  of  the  item 
procured,  an  element  by  element 
comparison  of  the  representative  claims 
with  the  accused  article  or  process.  If 
available,  this  identification  should 
include  documentation  and  drawings  to 
illustrate  the  accused  article  or  process 
in  suitable  detail  to  enable  verification 
of  the  infringement  comparison. 

(4)  Names  and  addresses  of  all  past 
and  present  licenses  under  the  i>atent(s), 
and  copies  of  all  license  agreements  and 
releases  involving  the  pate.nt(s). 

(5)  A  brief  description  of  all  litigation 
in  which  the  patent(s)  has  been  or  is 
now  involved,  and  the  present  status 
thereof 

(6)  A  list  of  all  persons  to  whom 
notices  of  infringement  have  been  sent, 
including  all  departments  and  agencies 
of  the  Government,  and  a  statement  of 
the  ultimate  disposition  of  each. 

{7)  A  description  of  Government 
employment  or  military  service,  if  any. 
by  the  inventor  and/or  patent  owner. 

(8)  A  list  of  all  Government  contracts 
under  which  the  inventor,  patent  owner, 
or  anyone  in  privity  with  him  performed 
work  relating  to  the  patented  subject 
matter. 


(9)  Evidence  of  title  to  the  patent(s) 
alleged  to  be  infringed  or  other  right  to 
make  the  claim. 

(10)  A  copy  of  the  Patent  Office  file  of 
each  patent  if  available  to  claimant 

(11)  Pertinent  prior  art  known  to 
claimant,  not  contained  in  the  Patent 
Office  file,  particularly  publications  and 
foreign  art.  In  addition  in  the  foregoing, 
if  daimant  can  provide  a  statement  that 
the  investigation  may  be  limited  to  the 
spedficslly  identified  accused  articles 
or  processes,  or  to  a  specific 
procurement,  it  may  materially  expedite 
determination  of  the  claim. 

(c)  Any  Department  receiving  an 
allegation  of  patent  infringement  which 
meets  the  requirements  of  this 
paragraph  shall  acknowledge  the  same 
and  supply  the  other  Departments* 
which  may  have  an  interest  therein  with 
a  copy  of  such  communication  and  the 
acknowledgement  thereof 

•For  the  Department  of  the  Army,  Chief, 
Patents.  Copyrights,  and  Trademarks 
Division.  US.  Army  Legal  Services  Agency: 
for  the  Department  of  the  Navy.  The  Patent 
Counsel  for  Navy.  Office  of  Naval  Research: 
fw  tfte  Departntvat  of  the  Air  Force.  Chief, 
Patents  Division.  Office  of  The  )ndge 
Advocate  General;  for  the  Defense  Ixtgitrtics 
Agency.  Th«  Office  of  CounueJ:  for  the 
National  Security  Agency,  the  General 
Counsel:  for  the  Defense  Conununications 
Agency,  the  Counsel:  for  the  Defense  Nuclear 
Agency.  The  General  Counsel:  and  for  the 
Defense  Mapping  Agency.  The  Counsel. 

(d)  If  a  communication  alleging  patent 
infringement  is  received  which  does  not 
meet  the  requirements  set  forth  above, 
the  sender  shall  be  advised  in  writing — 

(i)  That  hfs  daim  for  infringement  has 
not  been  satisfactorily  presented,  and 

(ii)  Of  the  elements  considered 
necessary  to  establish  a  daim. 

(ej  A  conmiunication  making  a  proffer 
of  a  license  in  which  no  infringement  is 
alleged  shall  not  be  considered  as  a 
claim  for  infringement. 

227.7005    Indirect  nottc«  of  patent 
infringement  eloimsk 

(a)  A  communication  by  a  patent 
owner  to  a  Department  of  Defense 
contractor  alleging  that  the  contractor 
has  committed  acts  of  infringement  in 
performance  of  a  Government  contract 
shall  not  be  considered  a  daim  within 
the  meaning  of  227.7004  until  it  meets 
the  requirements  specified  therein. 

(b)  Any  Department  receiving  an 
allegation  of  patent  infringement  which 
meets  the  requirements  of  227.7004  shall 
acknowledge  the  same  and  supply  the 
other  Departments*  which  may  have  an 
interest  therein  with  a  copy  of  such 
communicatioo  and  the 
acknowledgement  thereof. 
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■  tor  the  Department  of  the  Array.  Chief. 
Patents.  Copyright*,  and  Trademarks 
Division.  UA  Army  Legal  Services  Agency; 
for  the  Department  of  the  Navy,  The  Patent 
Counsel  for  Navy.  Office  of  Naval  Research: 
for  the  Department  of  the  Air  Force,  Chief, 
Patents  Division,  Office  «f  the  Judge 
Advocate  General:  for  the  Defense  Logistics 
Agency.  The  Office  of  Counsel;  for  the 
National  Security  Agency,  the  General 
Counsel;  for  the  Defense  Communications 
Agency,  the  Counsel:  for  the  Defense  Nuclear 
Agency,  The  General  Counsel:  and  for  the 
Defense  Mapping  Agency,  The  Counsel. 

(v.)  If  a  conrmunication  covering  an 
infringement  claim  or  notice  which  does 
not  meet  the  requirements  of  227.7004(a) 
is  received  from  a  contractor,  the  patent 
owner  shall  be  advised  in  writing  as 
covered  by  the  instructions  of 
227.7004(d). 

227.7006    Investigation  and  administrative 
disposition  of  claims. 

An  investigation  and  administrative 
determination  (denial  or  settlement)  of 
eacb  claim  shall  be  made  in  accordance 
with  instructions  and  procedures 
established  by  each  Department,  subject 
to  the  following: 

(i)  When  the  procurement 
responsibility  for  the  alleged  infringing 
item  or  process  is  assigned  to  a  single 
Department  or  only  one  Department  is 
the  purchaser  of  the  alleged  infringing 
item  or  process,  and  the  funds  of  that 
Department  only  are  to  be  charged  in 
the  settlement  of  the  claim,  that 
Department  shall  have  the  sole 
responsibility  for  the  investigation  and 
administrative  determination  of  the 
claim  and  for  the  execution  of  any 
agreement  in  settlement  of  the  claim. 
Where,  however,  funds  of  another 
Department  are  to  be  charged,  in  whole 
or  in  part,  the  approval  of  such 
Department  shall  be  obtained  as 
required  by  208J002.  Any  agreement  in 
settlement  of  the  claim,  approved 
pursuant  to  208.7002  shall  be  executed 
by  each  of  the  Departments  concerned. 

(ii)  When  Iwo  or  more  Departments 
are  the  respective  purchasers  of  alleged 
infringing  items  ur  processes  and  the 
funds  of  those  Departments  are  to  be 
charged  in  the  setdement  of  the  claim, 
the  investigation  and  administrative 
determination  shall  be  the  responsibility 
of  the  Department  having  the 
predominant  financial  interest  in  the 
claim  or  of  the  Department  or 
Departments  as  jointly  agreed  upon  by 
the  Departments  concerned.  The 
Department  responsible  for  negotiation 
shall,  throughout  the  negotiation, 
coordinate  with  the  other  Departntents 
concerned  and  keep  them  advised  of  the 
status  of  the  negotiatjon.  Any  agreement 
in  the  settlement  of  the  claim  shall  be 


executed  by  each  Department 
concerned. 

227.7007    Notffieation  and  discioatire  to 
claimants. 

When  a  claim  is  denied,  the 
Department  responsible  for  the 
administrative  determination  of  the 
claim  shall  so  notify  the  daimant  or  his 
authorized  representative  and  provide 
the  claimant  a  reasonable  rationale  of 
the  basis  for  denying  the  claim. 
Disclosure  of  information  or  the 
rationale  referred  to  above  shall  be 
subject  to  applicable  statutes, 
regulations,  and  directives  pertaining  to 
security,  access  to  official  records,  and 
the  rights  of  others. 

227.7000    Settlement  of  indemnified 
daims; 

Settlement  of  claims  involving 
payment  for  past  infringement  shall  not 
be  made  without  the  consent  of  and 
equitable  contribution  by,  each 
indemnifying  contractor  involved^  mdess 
such  settlement  is  determined  to  be  in 
the  best  interests  of  the  Government  and 
is  coordinated  with  the  Department  of 
Justice  with  a  view  to  preserving  any 
rights  of  the  Government  against  the 
contractors  involved.  If  consent  of  and 
equitable  contribution  by  the 
contractors  are  obtained,  the  settlement 
need  not  be  coordinated  with  the 
Department  of  Justice. 

227.7009    Patent  reloMes.  license 
agreements,  and  asstgnments. 

This  section  contains  dauses  for  use 
in  patent  release  and  settlement 
agreements.  license  agreements,  and 
assignments,  executed  by  the 
Government,  under  which  the 
Government  acquires  rights.  Minor 
modifications  of  language  (e.g.. 
pluralization  of  "Secretary"  or 
"Contracting  Officer")  in 
mu!'idepartmenlal  agreements  may  be 
made  if  necessary. 

227.7009-t    Required  Clauses. 

(a)  Officials  Not  To  Benefit.  Insert  the 
clause  at  FAR  52.203-1. 

(b)  Covenant  Against  Contingent 
Fees.  Insert  the  clause  at  FAR  52.203-5. 

(c)  Gratuities.  Insert  the  clause  at  FAR 
52.203-3. 

(d)  Assignment  of  Claims.  Insert  the 
clause  at  FAR  52.232-23. 

(e)  Disputes.  Pursuant  to  FAR  33.014, 
insert  the  clause  at  FAR  52.233-1. 

(f)  Non-Estoppel.  Insert  the  clause  at 
252.227-7000. 

227.700»-2    Clauses  to  be  used  wtten 
appiicabte. 

(a)  Release  of  Past  Infringement.  The 
clause  at  252.227-7001  is  an  example 
which  may  be  modified  or  omitted  as 


appropriate  for  particular 
circumstances,  but  only  upon  the  advice 
of  cognizant  patent  or  legd  coonaeL 
(See  footnotes  at  end  of  clause.) 

(b)  Readjustment  of  Payments.  The 
clause  at  252.227-7002  shall  be  inserted 
in  contracts  providing  for  payment  of  a 
running  royalty. 

(c)  Termination.  The  clause  at 
252.227-7003  is  an  example  for  use  in 
contracts  providing  for  the  payment  of  a 
running  royalty.  This  dause  may  be 
modified  or  omitted  as  appropriate  for 
particular  circumstances,  but  only  upon 
the  advice  of  cognizant  paient  or  legal 
counsel.* 

'For  the  Department  of  the  Army.  Chief. 
Patents,  Copyrights,  and  Trademarks 
Divisioa  U.S.  Army  I.egal  Services  Agency, 
for  the  Department  of  the  Air  Force,  Chief, 
intents  Division,  Office  of  the  fudge 
Advocate  General:  for  the  Defense  Logistics 
Agency,  The  Patent  Counsel;  for  the 
DepartmeM  of  the  Navy,  the  Patent  Counsel 
for  the  Navy.  Office  eCNaval  Research:  for   . 
the  Defense  Communications  Agenc:y.  The 
Counsel:  for  the  Defense  Nuclear  Afiency, 
The  General  Counsel:  and  for  the  Defense 
Mapping  Agency.  The  Counsel. 

227.7009-3    Additional  Clauses— contracts 
except  running  royalty  contracts. 

The  following  clauses  are  examples 
for  use  in  patent  release  and  settlement 
agreements,  and  license  agreements  not 
providiiig  for  payment  by  the 
Government  of  a  running  royalty. 

(a)  License  Grant  Insert  the  clause  at 
252.227-7004. 

(b)  License  Term.  Insert  one  of  the 
clauses  at  252.227-7005  Alternate  I  or 
Alternate  11,  as  appropriate. 

227.7009-4    Additional  dauses— contracts 
providing  for  payment  of  a  running  royalty. 

The  dauses  set  forth  below  are 
examples  which  may  be  used  in  patent 
release  and  settlement  agreements,  and 
license  agreements,  when  it  is  desired  to 
cover  the  subject  matter  thereof  and  the 
contract  provides  for  payment  of  a 
running  royalty. 

(a)  license  Grant — Running  Royalty. 
No  Department  shall  be  obligated  to  pay 
royalties  unless  the  contract  is  signed  on 
behalf  of  such  Department.  Accordingly, 
the  License  Grant  clause  at  252.227-7006 
should  be  limited  to  the  practice  of  the 
invention  by  or  for  the  signatory 
Department  or  Departments. 

(b)  License  Term — Running  Royalty. 
The  clause  at  252.227-7007  is  a  sample 
form  for  expressing  the  license  term. 

(c)  Computation  of  Royalties.  The 
clause  at  252.227-7008  providing  for  the 
computation  of  royalties,  may  be  of 
varying  scope  depending  upon  the 
nature  of  the  royalty  bearing  artide.  the 
volume  of  procurement,  and  the  type  of 


46240       Federal  Register  /  Vol.  51,  No.  246  /  Tuesday,  December  23.  1986  /  Rules  and  Regulations 


contract  pursuant  to  which  the 
procurement  is  to  be  accomplished. 

(d)  Reporting  and  Payment  of 
Royalties. 

(1)  The  contract  should  contain  a 
provision  specifying  the  ofHce 
designated  within  the  speciHc 
Department  involved  to  make  any 
necessary  reports  to  the  contractor  of 
the  extent  of  use  of  the  licensed  subject 
matter  by  the  entire  Department,  and 
such  office  shall  be  charged  with  the 
responsibility  of  obtaining  from  all 
procuring  offices  of  that  Department  the 
information  necessary  to  make  the 
required  reports  and  corresponding 
vouchers  necessary  to  make  the 
required  payments.  The  clause  at 
252.227-7009  is  a  sample  for  expressing 
reporting  and  payment  of  royalties 
requirements. 

(2)  Where  more  than  one  Department 
or  Government  Agency  is  licensed  and 
there  is  a  ceiling  on  the  royalties 
payable  in  any  reporting  period,  the 
licensing  Departments  or  Agencies  shall 
coordinate  with  respect  to  the  pro  rata 
share  of  royalties  to  be  paid  by  each. 

(e)  License  to  other  government 
agencies.  When  it  is  intended  that  a 
license  on  the  same  terms  and 
conditions  be  available  to  other 
departments  and  agencies  of  the 
Government,  the  clause  at  252.227-7010 
is  an  example  which  may  be  used. 

227.7010  ABsignfiMfits. 

(a)  The  clause  at  252.227-7011  is  an 
example  which  may  be  used  in  contracts 
of  assignment  of  patent  rights  to  the 
Government. 

(b)  To  facilitate  proof  of  contracts  of 
assignments,  the  acknowledgement  of 
the  contractor  should  be  executed 
before  a  notary  public  or  other  officer 
authorized  to  administer  oaths  (35 
U.S.C.  261). 

227.70 11  PTOcur«m«nt  of  rights  in 
Inventions,  patents,  and  copyrights. 

Even  though  no  infringement  has 
occurred  or  been  alleged,  it  is  the  policy 
of  the  Department  of  Defense  lo  procure 
rights  under  patents,  patent 
applications,  and  copyrights  whenever  it 
is  in  the  Government's  interest  to  do  so 
and  the  desired  rights  can  be  obtained 
at  a  fair  price.  The  required  and 
suggested  clauses  at  252.227-7004  and 
252.227-7010  shall  be  required  and 
suggested  clauses,  respectively,  for 
license  agreements  and  assignments 
made  under  this  paragraph.  The 
instructions  at  227.7009-3  and  227.7010 
concerning  the  applicability  and  use  of 
those  clauses  shall  be  followed  insofar 
as  (hey  are  pertinent. 


227.7012  Contract  fcrmat. 
The  format  at  152.227-7012 

appropriately  modified  where 
necessary,  may  be  used  for  contracts  of 
release,  license,  or  assignment. 

227.7013  Recordation. 

Executive  Order  No.  9424  of  18 
February  1944  requires  all  executive 
Departments  and  agencies  of  the 
Government  to  forward  through 
appropriate  channels  to  the 
Commissioner  of  Patents  and 
Trademarks,  for  recording,  all 
Government  interests  in  patents  or 
applications  for  patents. 

PART  228— BONDS  AND  INSURANCE 

Autliorily:  5  U.S.C.  .101,  10  U.S.C.  2202.  DoD 
Directive  5000.35.  UoD  FAR  Suppjemenl 
201.301. 

228.001    Definitions. 

"Fidelity  bond  "  means  a  bond  which 
secures  an  employer  up  to  an  amount 
stated  in  the  bond  for  losses  caused  by 
dishonesty  on  the  part  of  an  employee. 
A  blanket  fidelity  bond  covers  all 
employees,  except  those  expressly 
excluded  by  written  endorsement  on  the 
bond. 

"Forgery  bond  or  policy"  (Depositors 
Form]  means  a  bond  or  policy  which 
secures  the  person  or  persons  named 
therein  up  to  the  amount  stated  for 
losses  caused  by  the  forging  or  altering 
of  a  check,  draft,  or  similar  instrument 
issued  by  or  purporting  to  have  been 
issued  by  any  of  the  insureds,  and  fur 
losses  resulting  from  a  check  or  draft 
having  been  obtained  from  the  insureds 
through  impersonation. 

"Purchased  insurance"  means 
insurance  purchased  from  insurers 
independent  of  and  external  to  the 
contractor. 

"Self-insurance"  means  the 
assumption  or  retention  of  the  risk  of 
loss,  whether  voluntarily  or 
involuntarily,  by  the  contractor.  Self- 
insurance  includes  the  deductible 
portion  of  purchased  insurance. 
Insurance  provided  by  captive  insurers: 
i.e.,  insurers  owned  by  or  under  the 
control  of  the  contractor,  is  self- 
insurance  except  that  if  the  captive 
insurer  sells  insurance  to  the  general 
public  in  substantial  quantities  and  it 
can  be  demonstrated  that  the  charge  to 
the  contractor  is  based  on  competitive 
forces,  then  the  insurance  will  be 
considered  purchased  insurance.  This 
definition  applies  only  to  contracts 
subject  to  the  provisions  of  Cost 
Accounting  Standard  (CAS)  416  or  to 
contracts  not  subject  to  the  provisions  of 
CAS  416  when  the  contractor  elects  to 
establish  a  program  of  self-insurance 
(FAR  31.205-19(a)).  Self-insurance  is  not 


recognized  on  contracts  not  subject  to 
the  provisions  of  CAS  416  unless  the 
contractor  makes  such  an  election. 

Subpart  228.1— Bonds 

228.102  Performance  and  payment  bonds 
for  construction  contracts. 

228.102-1     General. 

(a)  The  requirement  of  a  performance 
and  payment  bond  has  been  waived  for 
all  cost-reimbursement  type 
construction  contracts.  In  unusual 
circumstances,  either  or  both  bonds  may 
be  required  of  a  prime  contractor, 
subject  to  approval  by  the  Chief  of  the 
Contracting  Office.  Contracting  officers 
shall,  however,  require  a  cost- 
reimbursement  type  prime  contractor  to 
obtain  a  payment  bond  from  his 
subcontractor  in  favor  of  the  prime 
contractor,  in  an  amount  sufficient  to 
assure  payment  of  suppliers  of  labor  and 
materials  for  any  fixed-priced 
construction  sube;ontract  exceeding 
$25,000.  In  such  a  case,  a  performance 
bond  in  an  equal  amount  should  also  be 
obtained  if  available  at  no  additional 
cost. 

228.103  Performance  and  payment  bonds 
for  other  than  construction  contracts. 

228.103-1     General. 

SubcontracI  bonds  shall  not  be 
executed  on  Standard  Forms  25  and  25- 
A,  or  on  DD  Form  1673.  The  forms  set 
forth  in  FAR  53.228  are  authorized  and 
may  be  adapted  to  fit  specific  cases. 

238.103-2     Performance  bonds. 

(a)(1)  Subject  to  the  general  policy 
staled  in  FAR  28.103-2,  determinations 
that  performance  bonds  will  be  required 
in  specified  classes  of  cases  (e.g.,  for 
particular  types  of  supplies  or  services) 
may  be  made  (i)  for  the  Army,  by  the 
Director  and  Deputy  Director  of 
Procurement  and  Production,  LIS  Army 
Materiel  Command,  and  by  all  Heads  of 
Contracting  Activities  not  subordinate 
to  that  command:  (ii)  for  the  Navy,  by 
the  Office  of  the  Assistant  Secretary  of 
the  Navy  (Shipbuilding  &  Logistics). 
Director.  Contracts  i  Business 
Management:  (iii)  for  the  Air  Force,  by 
the  Director  of  Contracting  and 
Manufacturing  Policy,  DCS/RDAA;  (iv) 
for  the  Defense  Logistics  Agency,  by  the 
Executive  Director,  Contracting:  (v)  for 
the  National  Security  Agency,  by  the 
Director  of  Procurement:  (vi)  for  the 
Defense  Nuclear  Agency,  by  the 
Director:  (vii)  for  the  Defense 
Communications  Agency,  by  the  Chief, 
Contract  Management  Division  (Code 
260):  and  for  the  Defense  Mapping 
Agency,  by  the  Staff  Director  of 
Logistics.  A  copy  of  each  such 
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deteriuirwttion  covering  a  class  of  cases 
shall  be  forwarded  to  the  Office  of 
Assistant  Secretary  of  Defense 
(Acquisition  and  I.ogi8tk:8)  for 
information. 

(a)(4)  The  contracting  officer  shall 
insert  the  provision  at  252.228-7004. 
Bonds  or  Other  Security,  as  well  as  the 
clause  at  FAR  52.228-1,  Bid  Guarantee, 
in  solicitations  for  dismantling, 
demolition,  or  removal  of  laiprovemeRls 
in  accordance  with  237.302. 

228.105  Other  types  oflKMKla. 

228.105-70    FideWy  and  forgery  bonds. 
Fidelity  and  forgery  bonds  are  not 
generally  required  in  any  procureinenl. 
However,  in  connection  with  cost- 
reimbursement  contracts  for  supplies, 
constnictiofl.  or  for  operation  of 
government-owned  plants,  such  bonds 
may  be  required  when  necessary  for  the 
protection  of  the  Coverament  or  the 
contractor,  or  when  it  is  considered 
desirable  to  obtain  the  investigative  and 
claims  ser\'ices  of  a  surety  company. 
Approval  for  requiring  these  bonds  shaH 
be  obtained,  (a)  for  the  Army,  by  the 
Head  of  a  Contracting  Activity:  (b^  for 
the  Navy,  by  the  Office  of  the  Assistant 
Secretary  of  the  Navy  (Ship{>uilding  A 
Logistics).  Director,  Contracts  A 
Business  Management;  (c)  for  the  Air 
Force,  by  the  Air  Forte  Logistics 
Command  (PMC):  (d)  for  the  Defense 
Logistics  Agency,  by  the  Head  of  a 
Contracting  Activity:  fe)  for  the  National 
Security  Agency,  by  the  Director  of 
Procurement:  (f)  for  the  Defense 
Communications  Agencj',  by  the  Chief. 
Contract  Management  Division  (Code 
280):  (g)  for  the  Defense  NurJeer  Agency, 
by  the  Director,  and  (h)  for  the  Defense 
Mapping  Agency,  by  the  Staff  Director 
of  logistics. 

228.106  Administration. 

228. 106-2    Substitution  ef  surety  bonds. 

A  new  surely  bond  may  be 
substituted  when  approved,  (a)  for  the 
Army,  by  The  Judge  Advocate  General: 
(b)  fbr  the  NB\-y,  by  the  Office  of  the 
Assistant  Secretary  of  the  Navy 
(Shipbuilding  A  Logistics),  Director, 
Contracts  A  Business  Management:  (cj 
for  the  Air  Force,  by  the  Air  Force 
Logistics  Command:  (d)  for  the  Defense 
Ix)gistic8  Agency,  by  the  Head  of  a 
Contracting  Activity:  (e)  for  the  National 
Security  Agency,  by  the  Director  of 
Procurement:  (0  for  the  Defense 
Communications  Agency.  1^  the  Chief. 
Contract  Management  Division  (Code 
260);  (g)  for  the  Defense  Nuclear  Agency; 
by  the  Director  and  (h)  for  the  Defense 
Mapping  Agency,  by  the  Staff  Director 
of  logistics.  When  so  approved  and 
authorized  by  Departments  other  than 


the  Air  Force,  the  principal  and  surety  of 
the  original  bond  will  be  notified  that 
the  original  bond  will  not  be  considered 
as  security  for  any  default  occurring 
after  the  date  of  acceptance  of  the  new 
bond.  When  approved  by  the  Air  Force, 
authority  to  relieve  an  original  surety  of 
liability  for  default  occurring  subsequent 
to  the  date  of  approval  of  a  substitute 
bond  will  be  obtained  from  the 
Commander.  Air  Force  Logistics 
Command,  prior  to  giving  such 
notification. 

228. 106-70    Review  of  bonds  and 
nolif  icstion  of  surety. 

All  bonds  will  be  reviewed  by  the 
contracting  officer  to  ascertain  that  the 
bond  is  in  the  penal  sum  required  and. 
when  appropriate,  properly  describes 
the  contract.  Additional  review, 
approval,  and  distribution  of  bonds  and 
consents  of  surety  will  be  accomplished 
by  each  military  department.  When  a 
contractor  is  performing  his  contract  in 
such  a  manner  as  to  lead  to  default, 
timely  notification  to  the  surety  may 
result  in  action  by  the  surety  that  will 
avoid  a  default.  Therefore,  on  all  such 
contracts,  the  surety  shall  t>e  promptly 
notified  of  any  failure  by  the  contractor 
to  perform  (see  FAR  49.402-4(a)). 

Suttpart  228.3 — Insuratice 

228.304    Risk-pooling  arrangements. 

The  following  describes  the 
Department  of  Defense  Special  Casualty 
Insurance  Rating  Plan,  the  National 
Defense  Projects  Rating  Plan. 

(a)  Special  casualty  insurance  rating 
plan.  The  National  Defense  Projects 
Rating  Plan  is  available  for  application 
on  both  domestic  and  foreign  contracts, 
which  meet  the  eligibility  requirements 
sel^forth  herein.  This  plan  provides  a 
special  rating  formula  for  the  purchase 
of  the  casualty  insurance  coverages 
listed  in  FAR  28.307-2  (a)  through  (c). 
and  is  mandatory  as  to  contracts  which 
meet  the  use  and  eligibility  standards  in 
(c)  below.  Construction  subcontractors 
whose  contracts  provide  that  the  prime 
contractor  shall  famish  insurance,  and 
whose  operations  are  at  the  project  site, 
shall  be  included  automatically  in  the 
prime  contractor's  rating  plan  policies 
for  similar  coverage.  Construction 
subcontractors  whose  operations  are 
away  from  the  project  site  shall  be 
included  in  the  prime  contractor's  rating 
plan. 

(b)  This  plan  is  effected  by 
endorsements  attached  to  standard 
insurance  policy  forms  for  workers' 
compensation,  employer's  liability, 
general  liability,  and  automobile 
liability.  The  rating  plan  provides  for  a 
fixed  deposit  premium,  for  a  reduced 


rate  of  current  premium  payments,  for 
yearly  adjustments  of  the  premium 
depending  upon  loss  experience  during 
the  period,  and  for  final  adjustment  of 
the  premium  based  upon  the  experience 
of  the  entire  period  covered  by  the 
policies.  The  final  adjustment  may  be 
deferred  for  a  maximum  of  68  months 
after  expiration  of  the  policies.  The  total 
adjusted  premium  is  the  sum  of  the 
following: 

(1)  A  fixed  charge  which  is  a 
percentage  of  the  standard  premium  and 
is  to  compensate  the  insurance  company 
for  general  expenses  other  than  titose 
referred  to  hereafter 

(2)  Modified  losses,  which  are  the 
losses  paid  or  incurred,  multiplied  by  a 
conversion  factor  of  1.12  to  compensate 
the  insurance  company  for  claim 
department  expense: 

(3)  Allocated  claims  expenses,  which 
are  expenses  for  daims  services  not  of 
the  type  ordinarily  rendered  by  the 
insurer's  claim  department  such  as 
actual  expenditures  for  attorney's  fees 
and  other  trial  or  hearing  expenses  in 
connection  with  htigated  cases: 

(4)  Special  assessments  imposed  by 
the  applicable  {orisdiction  for  purposes- 
such  as  second  injury  funds, 
rehabilitation  funds,  maintenance  of 
workers'  compensation  commissions, 
etc.;  and 

(5)  Actual  premium  taxes. 
F.ach  of  the  above  adjasteients  are 
subject  to  review  by  authorized 
representatives  of  the  Department 
concerned,  and  the  total  adjusted 
premium  derived  therefrom,  caniwt 
exceed  a  maximum  premium  which  Is  a 
percentage  of  the  standard  premium 
developed  by  use  of  manual  rates  issued 
or  approved  by  the  appropriate  rating 
organization.  In  general,  the  plan  is  a 
variation  of  commercially  available 
insurance  rating  plans,  but  has  been 
specifically  developed  to  meet  the 
requirements  of  the  Departments. 

(c)  The  rating  plan  shall  be  applied  to 
all  eligible  defense  projects  where  such 
application  is  determined  by  the  Heads 
of  Contracting  Activities,  for  the 
Department  of  the  Army;  the  Office  of    ■ 
the  Assistant  Secretary  of  the  Navy 
(Shipbuilding  A  Logistics),  Director. 
Conb^cts  A  Business  Management — 
CM.  for  the  Department  of  the  Navy:  Air 
Force  Systems  Conunand. 
administrative  contracting  officers,  for 
the  Department  of  the  Air  Force;  the 
Deputy  Director,  Contract 
Administration  Services.  Attn:  DIJ^-AF. 
for  the  Defense  Logistics  Agency;  the 
Director  of  Procurement  for  the 
National  Security  Agency,  the  Director, 
for  the  Defense  Communications 
Agency:  the  Chief.  Office  «f 
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Procurement,  for  the  Defense  Nuclear 
Agency:  and  the  Staff  Director  of 
Logistics,  for  the  Defense  Mapping 
Agency;  to  be  in  the  best  interest  of  the 
Government.  The  rating  plan  may  be 
applied  to  cost-reimbursement  type 
contracts  and  also,  in  appropriate  cases, 
to  fixed-price  contracts  with  price 
redetermination  provisions.  A  defense 
project  is  eligible  for  application  of  a 
plan  when  (i)  eligible  Government 
contracts  represent,  at  inception  of  the 
plan,  at  least  90  percent  of  the  payroll 
for  total  operations  at  the  specific 
locations  of  the  project:  and  (ii)  the 
annual  premium  for  insurance  is 
estimated  to  be  at  least  $10,000.  A 
defense  project  may  include  contracts 
awarded  by  more  than  one  Department 
to  the  same  contractor. 

(d)  The  following  agreement  shall  be 
used  for  accomplishing  the  assignment 
to  the  Government  of  the  interest  in 
return  premiums,  premium  refund,  etc.. 
on  insurance  policies  issued  under  the 
National  Defense  Projects  Rating  Plan, 
upon  termination  or  completion  of  the 
contract,  when  the  Government  has 
assumed  the  payment  of  the  contractor's 
obligation  for  further  premium  payment 
under  such  policies: 

Special  Casualty  Insurance  Rating  Plan 
Asaignment-Assumption  of  Premium 
Obligations 

It  is  agreed  that  100%'  of  the  return 
premiums  and  premium  refunds  (and 
dividends)  due  or  to  become  due  the  prime 
contractor  under  the  policies  to  which  the 
National  Defense  Projects  Rating  Plan 
Endorsement  made  a  part  of  policy 

applies  are  hereby  assigned 

to  and  shall  be  paid  to  the  United  States  of 
America,  and  the  prime  contractor  directs  the 
Company  to  make  such  payments  to  the 
office  designated  for  contract  administration 
acting  for  and  on  account  of  the  United  States 
of  America. 

The  United  States  of  America  hereby 
assumes  and  agrees  to  fulfill  all  present  and 
future  obligations  of  the  prime  contractor 
with  respect  to  the  payment  of  100%'  of  the 
premiums  under  said  policies. 

This  agreement,  upon  acceptance  by  the 
prime  contractor,  the  United  States  of 
America  and  the  Company  shall  be  effective 
from 

Accepted (Date) 

(Name  of  Insurance  Company) 

By   

(Title  of  Official  Signing) 

Accepted (Date) 

United  States  of  Amenca 

By    

(Authorized  Representative) 


'In  the  event  the  CovemmenI  haa  less  than  a 
100%  interest  in  premium  refunds  or  dividentis.  the 
assigjiment  shall  be  appropriately  modified  lo 
reflect  the  percentage  of  interest  and  of  the  extent 
of  the  Covemment's  assumption  of  additional 
premium  obligation. 


Accepted (Date) 

(Prime  Contractor) 

By    

(Authorized  Representative) 

(e)  Since  the  Federal  Tort  Claims  Act 
provides  protection  for  employees  of  the 
Government  while  driving  government- 
owned  vehicles  within  the  scope  of  their 
employment,  the  National  Defense 
Projects  Rating  Plan  shall  excliide 
coverage  for  such  employees.  The 
following  endorsement  shall  be  attached 
lo  automobile  liability  coverage 
provided  under  the  plan: 

It  is  agreed  that  such  insurance  as  Is 
afforded  by  the  policy  with  respect  lo  the 
ownership,  maintenance  or  use  of 
automobiles,  including  loading  .md  unloading 
thereof,  does  not  apply  to  the  following  as 
insureds:  The  United  States  of  America,  any 
of  its  agencies,  or  any  of  its  officers  or 
employees. 

220.305    Overseas  wortiers  comperwatlon 
and  «rar  Iwzard  Insurance. 

(d)  Requests  for  waivers  shall  be 
submitted  through  channels  (1)  for  the 
Army,  to  the  Labor  Advisor.  Office  of 
the  Assistant  Secretary  of  the  Army 
(RDA):  (2)  for  the  Navy,  to  the  Office  of 
the  Assistant  Secretary  of  the  Navy 
(Shipbuilding  &  logistics).  Director. 
Contracts  &  Business  Management;  (3) 
for  the  Air  Force,  to  the  Directorate  of 
Contracting  and  Manufacturing  Policy, 
Headquarters  USAF:  (4)  for  the  Defense 
Logistics  Agency,  to  the  Deputy 
Director.  Contract  Administration 
Services.  Attn:  DLA-AF":  (5)  for  the 
Defense  Communications  Agency,  to  the 
Chief.  Contract  Management  Division: 
(6)  for  the  Defense  Nuclear  Agency,  to 
the  Chief.  Office  of  Procurement;  and  (7) 
for  the  Defense  Mapping  Agency,  to  the 
Staff  Director  of  Logistics.  The  request 
for  waiver  shall  include  the  following: 

(i)  Name  of  contractor 

(ii)  Business  mailing  address  of 
contractor 

(iii)  Contract  number 

(tv)  Date  of  award; 

(v)  Geographic  location  where  the 
contract  will  be  performed; 

(vi)  Name  of  insurance  company 
providing  the  Defense  Base  Act 
coverage; 

(vii)  Nationality  of  employees  to 
whom  waiver  is  to  apply:  and 

(viii)  Reason  for  waiver. 

(e)(1)  If  the  Defense  Base  Act  has 
been  waived  with  respect  to  some  or  all 
of  the  contractor's  employees,  the 
benefits  of  the  War  Hazards 
Compensation  Act  will  also  have  been 
waived  as  to  such  employees.  In  case  of 
such  waivers,  the  contractor  shall 
provide  protection  against  the  risk  of 
work  injury  or  death  (workers' 
compensation  type  coverage)  for  the 
benefit  of  such  waived  employees. 


Insurance  for  this  purpose  as  in  any 
other  case  should  be  obtained  at 
competitive  rates  in  line  with  the 
policies  of  FAR  Part  31,  particularly  if 
there  has  been  a  waiver  and  the 
insurance  has  been  or  is  to  be  obtained 
to  comply  with  workers'  compensation 
or  equivalent  statutes  of  a  foreign 
country. 

(2)  The  contractor  shall  also  assume 
liability  to  such  waived  employees  and 
their  beneficiaries  for  war  hazard  injury, 
death,  capture  or  detention.  At  the 
option  of  the  Government,  either  the 
costs  of  this  liability  or  the  reasonable 
cost  of  insurance  against  this  liability 
shall  be  allowed  as  a  cost  under  the 
contract.  When  the  clause  at  FAR 
52.228-4  is  required  and  if  it  is  decided 
by  the  Head  of  the  Contracting  Activity 
or  designee  that  the  contractor  shall  not 
purchase  insurance  against  this  liability. 
the  contracting  officer  shall  insert  the 
clause  at  252.228-7000.  Reimbursement 
for  War  Hazard  Losses. 

228.306    Insurance  under  fixed-price 
contracts. 

(a)  General. 

(1)  Negotiated  fixed-price  type 
contracts  for  the  production, 
modification,  maintenance,  or  overhaul 
of  aircraft  shall,  except  as  provided  in 
(2)  below,  include  the  clause  at  252.228- 
7001.  Ground  and  Flight  Risk. 

(2)(i)  In  paragraph  (b)  of  the  clause  at 
252.228-7001.  certain  of  the  defined 
terms  may  be  modified  by  insertion  of 
appropriate  additional  definitions  in  the 
contract  in  accordance  with  the 
following.  The  purpose  of  the  clause  is 
to  have  the  Government  to  assume  risks 
which  generally  entail  unusually  high 
insurance  premiums  and  which  are  not 
covered  by  the  contractor's  "contents." 
"work-in-process."  or  other  similar 
insurance.  It  is  recognized  that  all  of  ;he 
definitions  prescribed  in  the  clause  may 
not  cover  all  situations  which  should  be 
covered  if  the  above  purpose  is  to  be 
accomplished.  Therefore,  changes  may 
be  effected  in  the  contract  as  set  forth 
below. 

(A)  Since  the  standard  definition  of 
"aircraft"  contemplates  conventional 
types  of  winged  aircraft,  a  modified 
definition  is  necessary  if  the  contract 
covers  helicopters,  vertical  take-off 
aircraft,  lighter-than-air  airships  or  other 
nonconventional  types  of  aircraft.  The 
modified  definition  should  take  into 
consideration  that  the  aircraft  has 
reached  a  point  of  manufacture 
comparable  to  that  required  in  the 
standard  definition; 

(B)  The  definition  of  "in  the  open" 
may  be  modified  to  include  "hush 
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houses'*,  test  hangars,  and  comparable 
structures,  and  other  designated  areas; 

(C)  "Contractor's  prrmtses"  shall  be 
expressly  defined  and  shall  be  limited  to 
those  locations  where  aircraft,  as 
defined  in  the  clause,  may  be  located 
during  and  for  the  performance  of  the 
contract.  "Contractor's  premises  "  may 
include,  but  are  not  limited  to.  premises 
owned  or  leased  by  the  contractor  or 
premises  as  to  which  the  contractor  has 
a  permit,  license,  or  other  right  of  use 
either  exclusively  or  jointly  with  others, 
including  Government  airfields. 

(ii)  The  Government  need  not  assume 
the  risk  of  damage  to,  or  loss  or 
destruction  of.  aircraft,  as  provided  by 
the  clause,  if  the  best  estimate  of 
premium  costs  which  would  be  included 
in  the  contract  price  for  insurance 
coverage  for  such  damage,  loss,  or 
destruction  at  any  plant  or  facility  is 
less  than  $500.  The  Government  shall 
not  assume  such  risks  if  the  aircraft  is 
being  acquired  in  connection  with  a 
Foreign  Military  Sale  and  the  foreign 
government  involved  has  not  agreed  to 
assume  such  risks.  If  it  is  determined  not 
to  assume  such  risks,  the  clause  shall 
not  be  made  a  part  of  the  contract,  and 
the  cost  of  necessary  insurance  to  be 
obtained  by  the  contractor  to  cover  such 
risks  shall  be  considered  in  establishing 
the  contract  price.  In  such  cases, 
however,  if  performance  of  the  contract 
is  expected  to  involve  the  Hight  of 
Government-furnished  aircraft,  the 
substance  of  the  Flight  Risks  clause  in 
252.228-7002.  suitably  adapted  for  use  in 
a  fixed-price  type  contract,  shall  be 
used. 

(iii)  Subparagmph  (d)(iii)  of  the  clause 
in  252.228-7001  may  be  varied  to  provide 
for  Government  assumption  of  risk  of 
transportation  by  conveyance  on  streets 
or  highways  where  the  contracting 
officer  determines  that  such 
transportation  is  limited  to  the  vicinity 
of  the  contractor's  premises  and  is 
merely  an  incident  to  work  being 
performed  under  the  contract. 

22&J07    InsuraiKc  under  cost- 
reimbursement  contracts. 

22t.307-1    Group  insurance  plans. 

(a)  Prior  appmvaJ  requirement.  Group 
insurance  plans  under  cost- 
reimbursement  contracts  shall  be 
submitted  for  approval  to  the  Heads  of 
Contracting  Activities,  for  the 
Department  of  the  Army;  the  Office  of 
the  Assistant  Secretarj'  of  the  Navy 
(Shipbuilding  &  Logistics),  Director. 
Contracts  &  Business  Management,  for 
the  Department  of  the  Navy;  Air  Force 
Systems  Cooamand.  administrative 
contracting  officers,  for  the  Department 
of  the  Air  Force:  the  Director  oiF 


Procurement,  for  the  National  Security 
Agency;  the  Director,  for  the  Defense 
Communications  Agency;  the  Director, 
for  tbe  Defense  Nuclear  Agency;  and  the 
Staff  Director  of  Logistics,  for  the 
Defense  Mapping  Agency.  For  the 
Defense  Logistics  Agency  such  plans 
shall  be  submitted  for  approval  to  the 
Directors.  Directorate  of  Contract 
Administration.  DCASR  New  York 
(DCRN-C).  DCASR  Chicago  (DCRIC).  or 
DCASR  Los  Angeles  (DCRL-C).  as 
appropriate. 

(S-70)  The  Defense  Department  Group 
Term  Insurance  Plan  is  available  for  use 
by  cost-reimbursement  type  contractors. 
A  contractor  is  eligible  only  if  the 
number  of  covered  employees  is  500  or 
more,  and  (i)  the  contractor  is  wholly 
engaged  in  operations  under  eligible 
contracts,  or  (ii)  90  percent  or  more  of 
the  payroll  of  contractor's  operations  to 
be  insured  under  the  Plan  arises  under 
eligible  contracts.  Insurance  policies 
under  this  plan  shall  be  submitted  for 
approval  to  the  Heads  of  Contracting 
Activities,  for  the  Department  of  the 
Army;  the  Assistant  Secretary  of  the 
Navy  (SAL)  (CBM),  for  the  Department 
of  the  Navy;  Air  Force  Systems 
Command,  administrative  contracting 
officers  for  the  Department  of  the  Air 
Force;  the  Deputy  Director.  Contract 
Administration  Services,  Attn:  DLA-AF. 
for  the  Defense  Logistics  Agency;  the 
Director  of  Procurement,  for  the 
National  Security  Agency:  the  Director, 
for  the  Defense  Communications 
Agency;  the  Chief,  Office  of 
Procurement,  for  the  Defense  Nuclear 
Agency;  and  the  Staff  Director  of 
Logistics,  for  the  Defense  Mapping 
Agency. 

228J07-2     LiabOlty. 

(8-70)  Aircraft  flight  risk. 

(1)  Cost-reimbursement-type  contracts 
for  the  development,  production, 
modification,  maintenance,  or  overhaul 
of  aircraft  or  otherwise  involving  the 
furnishing  of  aircraft  to  the  contractor 
by  the  Government,  shall,  except  as 
provided  in  (2)  below,  include  the  clause 
at  252.22»-7002.  Flight  Risks. 

(2)  In  the  clause,  the  definition  of 
"aircraft"  may  be  appropriately 
modified  if  the  contract  covers 
helicopters,  vertical  take-off  aircraft, 
lighter-than-air  airships,  or  other 
nonconventional  types  of  aircraft. 

228.309    Contract  clauses  for  workers' 
compensation  insurance. 

(S-70)  The  Contracting  Officer  is 
authorized  to  insert  the  clause  at 
252.228-7003.  Capture  and  Detention, 
when  the  employees  of  a  contractor  are 
subject  to  capture  and  detention  under 
circumstances  which  may  be  outside  the 


scope  of  the  War  Hazards 
Compensation  Act  (42  U.S.C  1701  el 
seq.). 

228.311    Solicitation  provision  and 
contract  clause  on  insurance  HaMHty  under 
cost  reimbursement  contracta." 

(S-70)  Contract  clause  for 
construction.  The  Contracting  Officer 
shall  insert  the  clause  at  252.228-70(^, 
Insurance,  in  accordance  with  236.57^-^. 

Subpart  228.70— Indwnnlfleatton 
228.7000    General. 

Indemnification  under  research  and 
development  contracts  against 
unusually  hazardous  risks  is  covered  in 
235.070(a).  Indemnification  under  Pub.  L 
85-804  is  covered  in  FAR  Subpart  5a4. 
Indemnification  under  contracts 
involving  both  research  and 
development  and  work  that  cannot  be 
so  classified  is  covered  in  235.070(b)  and 
250.403-70. 

Subpart  228.71— Accident  Reporting 
and  Safety 

228.7101    Accident  reportlnfl. 

The  contracting  officer  may  insert  the 
clause  at  252.228-7006.  Accident 
Reporting  and  Investigation  Involving 
Aircraft.  Missiles  and  Space  Launch 
Vehicles,  in  solicitations  and  contracts 
which  involve  or  are  in  connection  with 
the  manufacture,  modification,  overhaul 
or  repair  of  aircraft  missiles  or  space 
launch  vehicles. 

PART  22d— TAXES 

Authority:  5  U.S.C.  301, 10  U.S.C  2202.  DoD 
Directive  5000.35.  DoO  FAR  Supplement 
201.301. 

Subpart  229.1 — General 
229.101    Resolving  tax  proMema. 

(a)  Agency-designated  legal  counsel 
are  responsible  for  resolving  tax  issues  . 
affecting  the  agency.  Within  the 
Department  of  Defense,  these  agency- 
designated  legal  counsel  are:  Chief. 
Contract  Law  Division,  Office  of  the 
Judge  Advocate  General,  for  the  Army; 
the  General  Counsel,  for  the  Navy;  the 
General  Counsel,  for  the  Air  Force;  the 
General  Counsel,  for  the  Defense 
Logistics  Agency;  the  General  Counsel, 
for  the  National  Security  Agency;  the 
General  Counsel,  for  the  Defense 
Communications  Agency;  the  General 
Counsel,  for  the  Defense  Nuclear 
Agency;  and  the  General  Counsel,  for 
the  Defense  Mapping  Agency. 

(b)  and  (c)  Within  the  Department  of 
Defense,  a  contractor  having  a  cost- 
reimbursement  type  contract  or  a  fixed- 
price  type  contract  containing  a  tax 
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escalation  clause  may  be  directed,  after 
coordination  with  the  appropriate 
agency-designated  legal  counsel  through 
the  Department  of  Defense  Tax  Policy 
and  Advisory  Group,  to  litigate  the 
applicability  of  a  particular  tax.  In  such 
cases,  guidance  will  be  issued  in 
Defense  Acquisition  Circulars  informing 
purchasing  activities  of  the  litigation,  the 
need  for  special  contract  clauses 
covering  the  tax  in  question,  and 
instructions  to  be  given  contractors 
regarding  nonpayment,  payment,  protest 
or  other  speciHc  treatment  of  the  tax.  In 
addition,  similar  guidance  may  be 
furnished  concerning  an  anticipated 
repeal  or  reduction  in  the  rate  of  a  tax.  It 
is  particularly  important  that  this 
guidance  be  considered  by  those 
negotiating  incentive  type  contracts  in 
order  that  the  tax  in  question  may  be 
treated  separately  in  the  establishment 
of  a  target  price. 

229.101-70    Resolving  foreign  tax  relief 
Issues. 

(a)  The  definitions,  policies,  and 
responsibilities  of  the  DoD  Foreign  Tax 
Relief  Program  are  set  forth  in  DoD 
Directive  5100.64.  and  that  Directive  and 
applicable  implementing  regulations  or 
instructions  should  be  consulted  by 
contracting  activities  prior  to  the 
initiation  of  foreign  procurement. 
Implementing  instructions  within  the 
Services  and  DoD  agencies  are  as 
follows: 

Department  of  the  Army  Regulation 
AR  27-70; 

Department  of  the  Navy  Instruction 
SECNAVINST  5840.5: 

Department  of  the  Air  Force 
Regulation  APR  110-18; 

Defense  Communications  Agency 
Instruction  100-50-6; 

Defense  Contract  Audit  Agency 
Regulation  5110.2; 

Defense  Mapping  Agency  Instruction 
5500.2; 

Defense  Nuclear  Agency  Instruction 
5100.64:  and 

Defense  Logistics  Agency  Regulation 
5500.6. 

(b)  In  addition,  the  following  UniHed 
Commands  have  issued  management 
procedures  to  guide  and  coordinate  the 
administration  of  the  foreign  tax  relief 
program  throughout  their  respective 
area  commands — 

Commander  in  Chief,  European 
Command  (USCINCEUR)  EUCOM 
DIRECTIVE  45-8; 

Commander  in  Chief,  Atlantic 
Command  (CINCLANT) 
CINCLANTINST  5840.2A; 

Commander  in  Chief.  Pacific 
Command  (CINCPAC)  CINCPACINST 
5840.2B 


As  regards  Canada  and  Greenland. 
Commander.  SPACE  COMMAND 
Regulation  110.1. 

(c)  Questions  relating  to  the 
implementation  of  the  DoD  Foreign  Tax 
Relief  Program  shall  first  be  referred  to 
the  designated  Commanding  Officers 
below.  Several  foreign  countries  or 
areas  have  been  designated,  pursuant  to 
subsection  E.7  of  DODD  5100.64,  to 
make  and  maintain  a  current  tax  law 
study,  serve  as  a  single  point  of  contact 
for  U.S.  contracting  officers  and 
contracting  activities  for  the 
investigation  «nd  resolution  of  specific 
foreign  tax  relief  matters,  and  to  serve 
as  a  liaison  point  with  the  responsible 
diplomatic  mission  and  local  foreign  tax 
authorities: 


Cowiby  or  araa 

Australia _    

Comnander    n    Onet.    Pacific 

Rep..  Australia 

Aioiea 

Commander,       u  S       Force*. 

Azores 

Batvan... 

Commander     m     Chief .     US. 

Naval  Forces.  Europe 

Betyum „ „ 

Commander     m     Ct*et.      US 

Army.  Europe 

Barmuda ._ 

Commanding       Otticer.       US. 

Naval   Air   SlatKjn.   Bermuda 

Canacta 

Commander.    Antifles    Defense 

CanUwan  (slands  (mdixt- 

■ng  Banamaa). 

Command 

Denfnalk 

Commander  in  Chwl,  US    Air 

Forest.  Europe 

ElhWfM 

Arniy.  Europe 

France _ _ _ 

Commander     n     Cl«ef,      US 

Anny.  Europe 

Germany 

Commander     m     CXwt,     US 

Army.  Europe 

Greece 

Forces,  Europe 

Commandar.  Space  Command. 

Iceland...    

Commander,    Iceland    Defense 

Force 

kan 

Army.  Europe 

•wy-- -....-    

Naval  Forces.  Europe 

japMi 

Commander.       US       Forces. 
Japan 

Korea 

Commander,       u  S        Forces. 

Korea 

LuxerriteurQ.. 

Commander     w\      Chief       U  S 

Army.  Europe 

Morocco. 

l^val  Forces.  Europe 

NemeHandi 

Commander  n  Ctnet.   U  S    Air 

Forces.  Europe 

New  Zealand 

port  Forces.  Antarctica. 

Forces.  Euroce 

PtWippmea „ 

Commander    m    Chief.    Paalic 

Rep .  Philippines 

Ponugat 

Commander     m     CNef.     US 

Naval  Forces.  Europe. 

Spam 

Commander  m  CNel.   US    Air 

Force*.  Europe 

Taman _ 

tistance  Command.  ThaHand. 

Turkey  ..    

Commander  m  CIm«,  U.S.  A» 

Forces.  Europe 

Unned  Kingdom .. 

Commander  m  0»ef,   US.   Air 

Forces.  Europe 

Subpart  229.2— Federal  Excise  Taxes 

229.202    General  exemptions. 

(b)  Certificate  of  export  to  a 
possession  or  to  Puerto  Rico.  The 
following  form  of  exemption  certificate 
shall  be  used  as  proof  of  export  or 
shipment  to  a  possession  or  to  Puerto 
Rico: 

Certificate  of  Export 

(For  use  by  purchasers  of  articles  for  export 
or  shipment  to  a  possession  under  Section 
4221(a)(2).  Internal  Revenue  Code  of  1954) 


(Datn) 

(Name  of  Contractor) 

The  undersigned  does  hereby  certify  that 
(quantity  and 


(d)  The  activity  initially  raising  the 
tax  issue  shall,  in  turn,  refer  unanswered 
questions  on  the  DoD  Foreign  Tax  Relief 
Program  to  its  agency  designated  legal 
counsel  listed  at  229.101. 


description  of  supplies) . 
which  were  purchased  for  export,  or  for 
shipment  to  a  possession  of  the  United  States 
or  lo  Puerto  Rico,  under  Contract  No. 

..  were  in  fact  exported  to  a  foreign 
country,  or  shipped  to  a  possession  of  the 
United  States  or  lo  Fhterto  Rico,  and  a  copy  of 
the  documents  pursuant  to  which  the  supplies 
were  shipped,  is  being  retained  in  the  nies  of 
(official  address  of  office). 


(Signature) 

(Title) 

(Address) 

(d)  Exemption  certificate  for  supplies 
for  vessels  of  war.  The  following  form  of 
exemption  certificate  shall  be  used  in 
claiming  an  exemption  for  supplies  for 
vessels  of  war  (including  aircraft). 

Exemption  Certificate 

(For  use  by  purchasers  of  articles  for  use  as 
fuel  supplies,  ships'  stores,  sea  stores,  or 
legitimate  equipment  on  certain  vessels  under 
Sections  4041(g)(1)  and  4221(d)(3).  Internal 
Revenue  Code). 


(Date) 


(Name  of  Contractor) 

The  undersigned  hereby  certifies  that  he  is 
an  authorized  agent  of  the  United  States  of 
America  and  that  the  article  or  articles 
specified  in  the  accompanying  order,  or  as 
specified  l>elow.  or  on  the  reverse  side 
hereof,  will  be  used  only  for  fuel  supplies, 
ships'  stores,  sea  stores,  or  legitimate 
equipment  on  vessels  of  war  of  the  United 
States  or  of  a  foreign  nation,  including 
aircraft  owned  by  the  United  States  or  by  a 
foreign  nation  and  constituting  a  part  of  the 
armed  forces  thereof 

The  undersigned  understands  that  if  the 
article  or  articles  are  used  for  any  purpose 
other  than  as  stated  in  this  certificate,  or  are 


:1 
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esoM  or  olherwiae  disposed  of.  the 
purchaser  muftl  report  such  fad  to  the 
mamifaictwrer,  or.  in  the  ease  of  special  motor 

uel.  that  if  the  fuel  is  sold  or  used  otherwise 
than  as  stated  in  4041(g)  of  the  Internal 
Revenue  Code.  liablKty  for  the  tax  upon  such 
sale  or  use  will  attach.  The  undersigned  also 
understands  rtwt  rt»e  purchaser  must  be 
prftpared  to  estalittsh  by  satisfactory 
evidence  the  purposes  for  which  the  article 
was  used. 

The  fraudulent  use  of  this  certificate  for  the 
purpose  of  securing  exemption  from  the 
payment  or  adjustment  of  taxes  will  subject 
the  guilty  party  to  a  fine  of  not  more  than 
$10,000  or  imprtsonmeni  for  not  more  than 
frve  (S)  yeers.  or  both,  together  with  cost  of 
proaeculion. 


(S^piature) 


(Title) 


(Address)  ':    •  -  .'  ■'  .■^.  .•    ■; 

(S-70)  Federal  tax  exemptione — other 
exemptions. 

(1)  Pursuant  to  Title  2&  Section  4293. 
the  Secretary  of  the  Treastiry  may 
authorize  exemption  for  specific  taxes 
imposed  on  particular  articles  or 
services  purchased  for  the  exclusive  Use 
of  the  United  States  when  such 
impositions  will  cause  substantial 
burden  or  expense  which  can  be 
avoided  by  granting  a  tax  exemption 
and  when  the  full  benefit  of  such 
exemption  will  accrue  to  the  United 
States.  The  Secretary  of  Treasur>'  has 
authorized  tax  exemptioas  from  taxes 
imposed  in  the  following  Articles  and 
Services: 

(i)  Communication  Supplies  and 
Services  for  the  Exclusive  Use  of  the 
United  States; 

(ii)  Air  Transportation  of  Persons  and 
Property:  and, 

(iii)  Mai.ufacture  of  Tracks  and 
Production  or  Purchase  of  Tread  Rubber. 

(2)  Pursuant  to  Title  26.  section 
4483(b).  the  Secretary  of  the  Treasury 
has  authorized  exemption  from  the 
Federal  excise  tax  imposed  by  section 
4481  of  the  Internal  Revenue  Code  on 
the  use  of  heavy  highway  vehicles  on 
the  public  highways  in  the  United  States 
when  the  use  of  such  heavy  highway 
vehicles  is  by  the  United  States  and 
whether  or  not  such  highway  vehicles 
are  owned  by  (he  United  States. 

Subpart  229.3— State  and  Local  Taxes 

229.303    Appticstion  of  state andlocsl 
taxes  to  0ov«mment  coRtqictoc^and 
sulKontractor*.  ,.,.*.•,.,.  v,sl-,,.-,'-  .    . 

(a)  (1)  it  i»  DoD  poJicy  thatl^ 
contracts  shall  not  contain  contract 
clauses  expressly  designating  prime 


contractors  of  cost-type  contracts  to  be 
performed  within  the  United  States  as 
agents  of  the  Government  to  purchase 
supplies  for  the  purpose  of  avoiding 
state  and  local  taxes.  This  policy  was 
adopted  to  preclude  the  inclusion  of 
contract  clauses  designed  to  avoid 
otherwise  validly  imposed  state  or  local 
taxes. 

(2)  Although  circumstances  may  exist 
under  which  a  contractor  is  an  agent  of 
the  Govenunent.  even  in  the  absence  of 
a  contract  clause  expressly  designating 
the  contractor  as  such,  these 
circiunstances  are  exceedingly  rare. 
Before  any  DoD  activity  may  contend 
that  any  of  its  contractors  are  agents  of 
the  Government  for  the  purpose  of 
claiming  inuBURity  from  state  and  local 
sales  and  use  taxes,  the  matter  will  be 
referred  to  the  Office  of  the  Secretary  of 
Defense  (OSD),  Under  Secretary  of 
Defense  (R&E)  for  review  to  ensure  that 
DeD  policy  is  complied  with  and  that 
the  agency  contention  is  fully  in  act»rd 
with  the  pertinent  legal  principles  and 
precedents.  Each  case  forwarded  will  be 
reviewed  by  the  head  of  the  agency 
before  referral  to  OSD.  The  referral  will 
include  all  pertinent  data  on  which  an 
agency  ctmtention  is  based,  together 
with  a  thorough  analysis  of  all  relevant 
legal  precedents. 

(3)  Whenever  clauses,  procedures  and 
business  practices  are  cited  by  DoD 
activities  to  support  the  contention  that 
a  contractor  is  an  agent  of  the 
Government  for  the  purpose  of  immunity 
from  a  state  or  local  sales  or  use  tax, 
contracting  activities  should,  whenever 
possible,  (ievise  alternative  clauses, 
procedures  and  practices  for  future  use 
which  will  accomplish  their  intended 
purpose  without  providing  the  basis  for 
the  contention  that  the  contractor  is  an 
agent  of  the  Government  for  the  purpose 
of  immunity  from  state  or  local  sales  or 
use  taxes.  Therefore,  any  referral  to 
OSD  will  include  comment  on  the  extent 
to  which  alternate  clauses,  procedures 
or  practices  may  be  utilized  to 
accomplish  the  intended  purpose 
without  providing  the  basis  for  the 
contention  that  the  contractor  is  an 
agent  of  the  Government  for  the  purpose 
of  immunity  from  state  and  local  sales 
and  use  taxes. 

Subpart  229.4— Contract  Clauses 

229.402    ForeKin  contracts. 

229.40^1    Foreign  fixed-price  contracts. 

(S-70)  The  contracting  officer  shall 
insert  a  clause  substantially  as  shown  at 
252.22»-700e.  Fixed-Price,  Into-Plane. 
Fuel  Contracts  at  Overseas  Locations,  bi 
sohcitations  and  contracts  when  a  fixed- 
price  contract  is  contemplated  for  Into- 
plane  fneting  at  oversees  locations. 


229.402-70    Use  of  feseign  taa 

(a )  Exctusion  of  specif ir  taxes  from 
the  contract  price.  The  contracting 
ofiicer  shall  not  attempt  to  provide  a 
contractor  or  prospective  contractor 
information  as  to  foreign  taxes  or  duties 
normally  applicable  to  the  acquisition. 
The  contracting  officer  shaft,  however, 
at  the  time  of  negotiation  of  a  contract 
to  be  performed  in  a  country  or  area 
listed  in  229.101-70(c)  obtain  fiom  the 
appropriate  Designated  Commanding 
Officer  detailed  information  concerning 
the  taxes  and  duties  from  which  the 
Government  of  the  United  States  is 
exempt  under  the  provisions  of 
applicable  international  agreements  or 
foreign  law.  Information  obtained  by  the 
contracting  officer  regarding  exemptions 
shall  be  made  available  to  the 
contractor  or  prospective  contractor  and 
retained  as  part  of  the^ntract  file. 

(b)  Tax  exemption  certificates  and 
other  assistance.  During  the 
administration  of  the  contract,  the 
contracting  o^icer  shall,  as  appropriate, 
issue  tax  exemption  certificates  or  use 
other  procedures,  if  available,  to  assist 
the  contractor  in  obtaining  relief  from 
foreign  taxes  and  duties  which  were 
excluded  from  the  contract  price.  If,  in 
accordance  with  its  contract,  the 
contractor  notifies  the  contracting 
officer  that  a  lax  or  duty  has  been 
assessed  by  a  foreign  government  on  the 
contractor  which  could  result  in  an 
increase  in  the  contract  price,  the 
contracting  officer  shall  immediately 
seek  advice  and  assistance  in 
accordance  with  229.1(n-70(d). 

PART  230-COST  ACCOUNTINQ 
STANDARDS 

Authority:  9  t7.S.C  »n.  10  U.S.C.  2202.  DoD 
Directive  S000.3S.  DoD  FAR  Supptetnent 
201.301. 

Subpart  23ai— General 

230.103    Cost  Accounting  Standards  Board 
(CASB)  puMtcations. 

Copies  of  the  CASB  Standards. 
Regulations,  and  Interpretations  are 
contained  in  Appendix  O. 

Subpart  230.4— CAS  Administration 

23a401    Responsibility. 

(a)  In  accordance  with  FAR  Part  30. 
Cost  Accounting  Standards,  and  FAR 
Part  31.  Contract  Cost  Principles  and 
Procedures,  the  cognizant  contract 
auditor  shall  be  responsible  for  making 
recommendations  to  the  ACO  as  to 
whether        V,^,-'-.'  •  r .  ,. 

(1)  A  contractor's  DisciosuFe 
Statement,  submitted  as  a  condition  ot 
contracting,  adequately  describes  the 
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actual  or  proposed  cost  accounting' 
practices  as  required  by  Pub.  L.  91-379, 
50  U.S.C.  App.  2168,  as  implemented  by 
the  Cost  Accounting  Standards  Board; 

(2)  A  contractor's  disclosed  cost 
accounting  practices  are  in  compliance 
with  FAR  Part  31  and  applicable  cost 
accounting  standards. 

(3)  A  contractor's  or  subcontractor's 
failure  to  comply  with  applicable  cost 
accounting  standards  or  to  follow 
consistently  his  disclosed  cost 
accounting  practices  has  resulted,  or 
may  result  in,  any  increased  cost  paid 
by  the  Government;  and 

(4)  A  contractor's  or  subcontractor's 
proposed  price  changes,  submitted  as  a 
result  of  changes  made  to  previously 
disclosed  or  established  cost  accounting 
practices,  are  fair  and  reasonable. 

Subpart  230.70— Facilities  Capital 
Employed  for  Facilities  in  Use 

230.7001  Policy. 

(a]  It  is  the  policy  of  the  Department 
of  Defense  to  reeognize  facilities  capital 
employed  as  an  element  in  establishing 
the  price  of  certain  negotiated  defense 
contracts  when  such  contracts  are 
priced  on  the  basis  of  cost  analysis.  The 
inclusion  of  this  recognition  is  intended 
to  reward  contractor  investments, 
motivate  increased  productivity  and 
reduced  costs  through  the  use  of  modern 
manufacturing  technology,  and  to 
generate  other  efficiencies  in  the 
performance  of  defense  contracts.  The 
recognition  of  contractor  investments  in 
the  development  of  the  profit  objective 
will  result  in  a  profit  objective  based  on 
a  combination  of  effort,  risk,  and 
investment  factors. 

(b)  Separate  recognition  shall  be  given 
to  the  cost  of  capital  and  the  special  risk 
associated  with  the  facilities  capital 
employed  for  defense  contract  purposes. 

(1)  The  risk  aspect  of  facilities  capital 
employed  shall  be  recognized  as  a  part 
of  profit  when  the  profit  objective  is 
established  in  accordance  with  the 
guidelines  set  forth  in  215.905-l(d]. 

(2)  Cost  of  money  for  facilities  capital 
will  be  recognized  as  an  allowable  cost 
in  those  negotiated  defense  contracts 
priced  on  the  basis  of  cost  analysis  (see 
FAR  31.205-10(a)). 

230.7002  Definitions,  measurement,  and 
aNocatton. 

Cost  Accounting  Standard  (CAS)  No. 
414.  "Cost  of  Money  as  an  Element  of 
the  Cost  of  Facilities  Capital"  (See 
Appendix  0),  establishes  criteria  for  the 
measurement  and  allocation  of  the  cost 
of  capital  committed  to  facilities,  as  an 
element  of  contract  cost  for  historical 
cost  determination  purposes.  Important 
features  of  the  CAS  are  its  definitions. 


techniques  for  application,  and  a 
prescribed  Form  CASBCMF  with 
instructions.  This  subpart  adopts  the 
techniques  of  CAS  414  as  the  approved 
methods  of  measurement  and  allocation 
of  facilities  cost  of  money  to  overhead 
pools  at  the  business  unit  level,  and 
adds  only  such  supplementary 
procedures  as  are  necessary  to  extend 
those  techniques  to  contract  forward 
pricing  and  administration  purposes. 
Therefore,  these  procedures  are 
intended  to  be  completely  compatible 
with,  and  an  extension  of,  the 
definitions,  criteria  and  techniques  of 
CAS  414.  Contractors  who  computerize 
their  financial  data  are  encouraged  to 
meet  the  requirements  of  both  CAS  414 
and  this  Subpart  from  the  same  data 
bank  and  programs. 

230.7003    Estimating  business  unit 
facilities  capital  and  cost  of  money. 

The  method  of  estimating  the  business 
unit  facilities  capital  and  cost  of  money 
utilizes  the  techniques  of  CAS  414.  Cost 
of  money  factors  (CMF)  by  overhead 
pools  at  the  business  unit  are  developed 
using  Form  CASB-CMF.  Three  elements 
are  required  to  develop  cost  of  money 
factors:  Business  unit  facilities  capital 
data,  overhead  allocation  base  data,  and 
the  interest  rate  promulgated  by  the 
Secretary  of  the  Treasury  pursuant  to 
Pub.  L  92-41.  These  elements  are 
discussed  below. 

(a)  Business  unit  facilities  capital 
data.  The  net  book  value  (acquisition 
cost  less  accumulated  depreciation)  is 
used  for  each  cost  accounting  period. 
The  net  book  value  used  is  the  total  of 
(1)  the  net  book  value  of  facilities 
recorded  on  the  accounting  records  of 
the  business  unit,  (2]  the  capitalized 
value  of  leases  (see  FAR  31.205-2  and 
FAR  31.205-36),  and  (3)  the  net  book 
value  of  facilities  at  the  corporate  or 
group  level  that  support  depreciation 
charges  allocated  to  the  business  unit  in 
accordance  with  the  provisions  of  CAS 
403.  Projections  of  facilities  capital  will 
be  supported  by  budget  plans  and/or 
similar  type  documentation  and  the 
estimated  depreciation  will  be  the  same 
as  used  in  projected  overhead  rates. 
Projections  will  accommodate  changes 
in  the  level  of  facilities  net  book  value, 
e.g..  facilities  additions,  deletions  of 
facilities  by  sale,  abandonment  or  other 
disposal,  idle  facilities  (see  FAR  31.205- 
17). 

(b)  Overhead  allocation  bases.  The 
base  data  used  to  compute  the  CMF 
must  be  the  same  as  that  used  to 
compute  the  proposed  overhead  rates. 
CMF  8  should  be  submitted  and 
evaluated  as  pari  of  the  proposal. 

(c)  Interest  rate.  For  purpose  of 
projection,  the  most  recent  interest  rate 


promulgated  by  the  Secretary  of  the 
Treasury  will  be  used  as  the  cost  of 
money  rate  in  Column  1  of  Form  CASB- 
CMF' and  the  same  rate  must  be  used  on 
the  DD  Form  1861  to  determine  Contract 
Facilities  Capital  Employed  (see 
230.7004  below).  Where  actual  costs  are 
used  in  defmitization  actions,  the  actual 
treasury  rate(s)  applicable  to  the 
period(s)  of  the  incurred  costs  will  be 
recognized  by  development  of  a 
composite  rate. 

(d)  Determination  affinal  cost  of 
money.  CMFs  estimated  in  accordance 
with  the  above  procedures  are  used  to 
develop  the  facilities  investment  base 
used  in  the  pre-negotiation  profit 
objectives.  Actual  CMF's  are  required 
when  it  is  necessary  to  determine  final 
allowable  costs  for  cost  settlement  and/ 
or  repricing  in  accordance  with  CAS  414 
and  FAR  31.205-10. 

230.7004    Contract  facilities  capital 
estimates. 

(a)  After  the  appropriate  Forms 
CASB-CMF  have  been  analyzed  and 
CMF's  have  been  developed,  the 
contracting  officer  is  in  a  position  to 
estimate  the  facilities  capital  cost  of 
money  and  capital  employed  for  a 
contract  proposal.  DD  Form  1861 
"Contract  Facilities  Capital  and  Cost  of 
Money"  has  been  provided  for  this 
purpose  and,  when  properly  completed, 
becomes  a  connecting  link  between  the 
Forms  CASB-CMF  and  DD  Form  1547 
"Weighted  Guidelines  Profit/Fee 
Objective."  An  evaluated  contract  cost 
breakdown,  reduced  to  the  contracting 
officer's  prenegotiation  cost  objective, 
must  be  available.  The  procedure  is 
similar  to  applying  overhead  rates  to 
appropriate  overhead  allocation  bases 
to  determine  contract  overhead  costs. 

(b)  DD  Form  1861  provides  for  listing 
overhead  pools  and  direct-charging 
service  centers  (if  used)  in  the  same 
structure  they  appear  on  the  contractor's 
cost  proposal  and  Forms  CASB-CMF. 
The  structure  and  allocation  base  units- 
of-measure  must  be  compatible  on  all 
three  displays.  The  base  for  each 
overhead  pool  must  be  broken  down  by 
year  to  match  each  separate  Form 
CASB-CMF.  Appropriate  contract 
overhead  allocation  base  data  are 
extracted  by  year  from  the  evaluated 
cost  breakdown  or  pre-negotiation  cost 
objective,  and  are  listed  against  each 
separate  Form  CASB-CMF.  Each 
allocation  base  is  multiplied  by  its 
corresponding  cost  of  money  factor  to 
get  the  Facilities  Capital  Cost  of  Money 
estimated  to  be  incurred  each  year.  The 
sum  of  these  products  represents  the 
estimated  Contract  Facilities  Capital 
Cost  of  Money  for  the  year's  effort. 
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Total  contract  facilities  cost  of  money  is 
the  sum  of  the  yearly  amounts. 

(c)  Since  the  Facilities  Capital  Cost  of 
Money  Factors  reflect  the  applicable 
cost  of  money  rate  in  Column  1  of  Form 
CASB-CMF,  the  Contract  Facilities 
Capital  Employed  can  be  determined  by 
dividing  the  contract  Cost  of  Money  by 
that  same  rate.  DD  Form  1861  is 
designed  to  record  and  compute  all  the 
above  in  the  most  direct  way  possible, 
and  the  end  result  is  the  Contract 
Facilities  Capital  Cost  of  Money  and 
Capital  Employed  which  is  carried 
forward  to  DD  Form  15*7. 

230.7005  Pre-sward  facilities  capital 
applications. 

Facilities  Capital  Cost  of  Money  and 
Capital  Employed  as  determined  above, 
are  applied  in  establishing  cost  and 
price  objectives  as  follows: 

(a)  Cost  of  money. 

(1)  Cost  objective.  This  special, 
imputed  cost  of  money  shall  be  used, 
together  with  normal,  booked  costs,  in 
establishing  a  cost  objective  or  the 
target  cost  when  structuring  an  incentive 
type  contract.  Target  costs  thus 
established  at  the  outset,  shall  not  be 
adjusted  as  actual  cost  of  money  rates 
become  available  for  the  periods  during 
which  contract  performance  takes  place. 

(2)  Profit  objective.  Cost  of  money 
shall  not  be  included  as  part  of  the  cost 
base  when  measuring  the  contractor's 
effort  in  connection  with  establishing  a 
pre-negotiation  profit  objective.  The  cost 
base  for  this  purpose  shall  be  restricted 
to  normal,  booked  costs. 

(b)  Facilities  capital  employed.  The 
profit  objective  ks  it  relates  to  the  risk 
associated  with  facilities  capital 
employed  shall  be  assessed  and 
weighted  in  accordance  with  the  profit 
guidelines  set  forth  in  215.905-l(d). 

230.7006  Post  award  tadHties  capital 
applications. 

(a)  Interim  billings  based  on  costs 
incurred.  Contract  Facilities  Capital 
Cost  of  Money  may  be  included  in  cost 
reimbursement  and  progress  payment 
invoices.  The  amount  that  qualifies  as 
cost  incurred  for  purposes  of  the  "Cost 
Reimbursement,  Fee  and  Payment"  or 
"Progress  Payment"  clause  of  the 
contract  is  the  result  of  multiplying  the 
incurred  portions  of  the  overhead  pool 
allocation  bases  by  the  latest  available 
Cost  of  Money  Factors.  Like  applied 
overhead  at  forecasted  overhead  rates, 
such  computations  are  interim  estimates 
subject  to  adjustment.  As  each  year's 
data  are  finalized  by  computation  of  the 
actual  Cost  of  Money  Factors  under 
CAS  414  and  FAR  31.205-10.  the  new 
factors  should  be  used  to  calculate 


contract  facilities  cost  of  money  for  the 
next  accounting  period. 

(b)  Final  settlement.  Contract 
facilities  capital  cost  of  money  for  fmal 
cost  determination  or  repricing  is  based 
on  each  year's  final  Cost  of  Money 
Factors  determined  under  CAS  414  and 
supported  by  separate  Forms  CASB- 
CMF.  Contract  cost  must  be  separately 
computed  in  a  manner  similar  to  yearly 
final  overhead  rates.  Also  like  overhead 
costs,  the  final  settlement  will  include 
an  adjustment  from  interim  to  final 
contract  cost  of  money.  However, 
estimated  or  target  cost  will  not  be 
adjusted. 

230L7007    Administrative  procedures. 

(a)  Contractor  submission  of  Forms 
CASB-CMF  will  normally  be  initiated 
under  the  same  circumstances  as 
Forward  Pricing  Rate  Agreements  (See 
FAR  15.809),  and  evaluated  as 
complementary  documents  and 
procedures.  Separate  Forms  are  required 
for  each  prospective  cost  accounting 
period  during  which  Government 
contract  performance  is  anticipated.  If 
the  contractor  does  not  annually 
negotiate  FPRA's.  submissions  may 
nevertheless  be  made  annually  or  with 
individual  contract  pricing  proposals,  as 
agreed  to  by  the  contractor  and  the 
cognizant  ACO.  The  cognizant  ACO 
shall,  with  the  assistance  of  the 
cognizant  auditor,  evaluate  the  cost  of 
money  factors,  and  retain  approved 
factors  with  other  negotiated  forward 
pricing  data  and  rates. 

(b)  When  a  contracting  officer  uses 
the  Weighted  Guidelines  method  of 
determining  a  profit  objective  under  the 
criteria  of  15.902.  he  will  complete  a  DD 
Form  1861  "Contract  Facilities  Capital 
and  Cost  of  Money"  after  evaluating  the 
contractor's  cost  proposal  and 
determining  this  pre-negotiation  cost 
objective,  but  before  completing  a  DD 
Form  1547  "Weighted  Guidelines  Profit/ 
Fee  Objective".  When  available,  a 
computer  generated  form  is  acceptable, 
provided  all  essential  elements  of  data 
are  included  and  identified  as  DD  Form 
1861  data.  At  his  option,  a  PCO  may 
request  the  cognizant  ACO  to  complete 
the  DD  Form  1861  in  connection  with 
normal  field  pricing  support  under  FAR 
15.805.  and  include  it  in  his  field  pricing 
repnirt  with  appropriate  evaluation 
comments  and  recommendations. 

(c)  A  final  Form  CASB-CMF  must  be 
submitted  by  the  contractor  under  CAS 
414  as  soon  after  the  end  of  each  cost 
accounting  period  as  possible,  for  the 
purpose  of  final  cost  determinations 
and/or  repricing.  The  submission  should 
accompany  the  contractorls  proposal  for 
actual  overiiead  costs  and  rates,  and  be 


evaluated  as  complementary  documents 
and  procedures. 

Subpart  230.71— Facilities  Capital 
Employed  for  Facilities  Under  > 

Construction 

230.7101  PoHcy. 

It  is  the  policy  of  the  Department  of 
Defense  to  recognize  a  contractor's 
investment  in  capital  facilities  while 
these  are  being  constructed,  fabricated 
or  developed  for  the  contractor's  own 
use.  This  recognition  is  made  through 
the  allowance  of  an  imputed  cost  of 
money  amount  which  is  (a)  calculated  in 
accordance  with  230.7103  below,  (b) 
capitalized  along  with  the  other  costs  of 
the  asset  for  which  the  investment  is     - 
made,  and  (c)  allocated  to  Department 
of  Defense  contracts  in  accordance  with 
230.7104. 

230.7102  Definitions. 

The  following  definitions  have  been 
taken  or  developed  from  Cost 
Accounting  Standard  (CAS)  417,  Cost  of 
Money  as  an  Element  of  the  Cost  of 
Capital  Assets  Under  Construction  (See 
Appendix  O). 

{a)  Intangible  capital  asset  An  asset 
that  has  no  physical  substance,  has 
more  than  minimal  value,  and  is 
expected  to  be  held  by  an  enterprise  for 
continued  use  or  possession  beyond -the 
current  accounting  period  for  the  benefit 
it  yields. 

(b)  Tangible  capital  asset.  An  asset 
that  has  physical  substance,  more  than 
minimal  value,  and  is  expected  to  be 
held  by  an  enterprise  for  continued  use 
or  possession  beyond  the  current 
accounting  period  for  the  service  it 
yields. 

(c)  Cost  of  money  rate.  The  cost  of 
money  rate  is  either  the  interest  rate 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  Pub.  L.  92-41  (85 
Stat  97),  or  the  time-weighted  average  of 
such  rates  for  each  cost  accounting 
period  during  which  the  asset  is  being 
constructed,  fabricated,  or  developed. 
The  time-weighted  average  interest  rate 
is  calculated  by  multiplying  the  various 
rates  in  effect  during  the  months  of 
construction  by  the  number  of  months 
each  rate  was  in  effect.  The  sum  of  the 
products  is  divided  by  the  total  number 
of  months  in  which  the  rates  were 
experienced. 

(d)  Representative  investment.  The 
representative  investment  is  the 
calculated  amount  considered  invested 
by  the  contractor  in  the  project  to 
construct,  fabricate,  or  develop  the  asset 
during  the  cost  accounting  period.  In 
calculating  the  representative 
investment,  consideration  must  be  given 
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to  the  rate  or  expendilure  pattern  of  the 
investment  i.e.,  if  most  of  the 
investment  was  at  the  end  of  the  cost 
accounting  period,  the  representative 
investment  caJculation  must  reflect  this 
fact. 

(1)  If  the  contractor  experiences  an 
irregular  or  uneven  expenditure  pattern 
in  the  constructioo.  fabrication,  or 
development  of  a  capital  asset,  i.e..  a 
ma)ohly  of  the  construction  costs  were 
incurred  toward  the  beginning,  middle, 
or  end  of  the  cost  accounting  period,  the 
contractor  must  either 

(i|  Determine  a  representative 
investment  amount  for  the  cost 
accounting  period  by  calculating  the 
average  of  the  month-end  balances  for 
that  cost  accounting  period;  or 

(ii)  Treat  month-end  balances  as 
individual  representative  investment 
amounts. 

(2)  If  the  construction,  fabrication,  or 
development  costs  were  incurred  in  a 
fairly  uniform  expenditure  pattern 
throughout  the  construction  period,  the 
contractor  may: 

(1}  Determine  a  representative 
investment  amount  for  the  cost 
accounting  period  by  averaging  the 
beginning  and  ending  balances  of  the 
construction,  fabrication,  or 
development  cost  account  for  the  cost 
accounting  period:  or 

(ii)  Treat  month-end  balances  as 
individual  representative  investment 
amounts. 

230.7103    Measurement 

(a)  The  imputed  cost  of  money  for  an 
asset  under  construction,  fabrication,  or 
development  is  calculated  by  applying  a 
cost  of  money  rate  (see  230.7102(c))  to 
the  representative  investment  amount 
(see  230.7102(d)). 

(1)  When  a  representative  investment 
amount  is  determined  for  a  cost 
accounting  period  in  accordance  with 
230.7102(d)(l)(i)  or  230.7102(d)(2)(l)  the 
cost  of  money  rate  used  shall  be  the 
time-weighted  average  rate. 

(2)  When  a  monthly  representative 
investment  amount  (see  230.7102(d)(2)(ii) 
or  230.7102(d)(2)(ii))  is  used,  the  cost  of 
money  rate  shall  be  the  rate  in  effect 
each  month  (Note:  Under  this  method, 
the  cost  of  money  calculation  is  made 
monthly  and  the  total  for  the  cost 
accounting  period  is  the  sum  of  the 
monthly  calculations). 

(b)  The  method  chosen  by  a 
contractor  for  determining  the 
representative  investment  amount  may 
be  different  for  each  capital  asset  being 
constructed,  fabricated,  or  developed  as 
long  as  the  method  fits  the  expenditure 
pattern  of  the  construction  costs 
incurred. 


(c)  The  imputed  cost  of  money  will  be 
capitalized  only  once  in  any  cost 
accounting  period:  either  ai  the  end  of 
the  period  or  at  the  end  of  the 
construction  period,  whichever  comes 
first. 

(d)  When  the  construction  of  an  asset 
takes  more  than  one  cost  accounting 
period,  the  cost  of  money  capitalized  for 
the  first  cost  accounting  period  will  be 
included  in  determining  the 
representative  investment  amount  for 
any  future  cost  accounting  periods. 

230.7104  Composition  and  allocation  of 
coots. 

(a)  The  cost  of  money  for  a  tangible 
capital  asset  determined  in  accordance 
with  230.7102  and  230.7103  shall  be 
capitalized  along  with  the  other 
construction,  fabrication,  or 
development  cost  of  that  asset  for 
purposes  of  depreciation  pursuant  to 
FAR  31.205-11. 

(b)  The  cost  of  money  for  an 
intangible  capital  asset  determined  in 
accordance  with  230.7102  and  230.7103 
shall  be  capitalized  along  with  other 
construction,  fabrication,  or 
development  costs  of  that  asset  and 
amortized  over  appropriate  cost 
accounting  periods. 

(c)  Where  CAS  414  cost  of  money  is 
allocated  to  construction,  fabrication,  or 
development  effort  in  accordance  with 
230.70  it  will  be  recognized  and 
considered  an  element  of  total 
construction  costs  and  be  included  in  all 
calculations  of  the  asset's  representative 
investment  amount. 

230.7105  UmiUtiona. 

If  substantially  all  activities  necessar>' 
to  get  an  asset  ready  for  its  intended  use 
are  discontinued,  cost  of  money  shall 
not  be  capitalized  for  the  period  of 
discontinuance,  except  when  such 
discontinuance  arises  out  of  causes 
beyond  the  control  and  without  the  fault 
or  negligence  of  the  contractor. 

230.7106  Preaward  capital  employed 
application. 

An  offset  to  the  profit  objectives  as 
set  forth  in  FAR  15.9  is  not  required  for 
CAS  417  cost  of  money. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Authority:  5  U.S.C.  301.  10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

SubfMirt  231.1— ApplicabiUty 

231.101    ObioctivM. 

Pursuant  to  FAR  31.101  and  to  reflect 
DoD  policy,  the  DAR  Council  has 
granted  certain  exceptions  to  FAR  Part 


31  cost  principles.  These  exceptions  are 
set  forth  in  this  supplement. 

231.103    Contract*  with  commercial 
organizations. 

(S-70)  The  FAR  and  this  supplement 
apply  to  purchases  and  contracts  made 
by  the  DoD  in  support  of  Foreign 
Military  Sales  (FMS)  (see  201.103). 
Accordingly,  the  cost  principles  and 
procedures  in  FAR  31.2,  as 
supplemented,  shall  be  used  in  pricing 
FMS  contracts  (see  225.7304  and 
225.7305). 

231.105    Construction  and  archltect- 
•nglnaor  contracts. 

(d)(2)(i)(A)  When  the  contracting 
officer  cannot  determine  actual  cost 
data  for  both  ownership  and  operating 
costs  for  each  piece  of  equipment,  or 
groups  of  similar  serial  or  series 
equipment,  from  the  contractor's 
accounting  records,  costs  shall  be 
determined  in  accordance  with  the 
Construction  Equipment  Ownership  and 
Operating  Expense  Schedule,  published 
by  the  U.S.  Army  Corps  of  Engineers, 
unless  another  schedule  is  speciHed  in 
the  contract.  Costs  otherwise 
unallowable  under  this  pari  shall  not 
become  allowable  through  the  use  of 
any  schedule  (see  FAR  31.109(c)).  For 
example,  a  schedule  must  be  adjusted 
for  Government  contract  costing 
purposes  if  it  is  based  on  replacement 
cost,  includes  unallowable  interest 
costs,  or  uses  improper  cosl-of-money 
rates  or  computations. 

Subpart  231.2— Contracts  With 
Commarcial  Organizations 

231.201    Genw^ai. 

The  contracting  officer  shall  insert  the 
clause  at  252.231-7000,  Supplemental 
Cost  Principles,  in  all  solicitations  and 
contracts,  except  acquisitions  made 
under  the  small  purchase  procedures  in 
FAR  Part  13. 

231.205-10    Cost  of  money. 

(a)(2)(i)  The  contractor's  capital 
investment  must  also  be  measured, 
allocated  to  contracts,  and  costed  in 
accordance  with  230^0. 

(ii)  The  contractor  must  also  maintain 
records  to  demonstrate  compliance  with 
(i)  above. 

(b)(2)(i)(A)  The  cost  of  money  must  be 
calculated,  allocated  to  contracts,  and 
costed  in  accordance  with  230.70. 

(B)  The  contractor  must  also  maintain 
records  to  demonstrate  compliance  with 
(A)  above. 
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23 1 .205- 1 8    Independent  research  and 
development  and  bid  and  proposal  costs. 

(c)(l)(vii)  The  total  amount  of  IR&D/ 
B&P  costs  allocated  to  DoD  contracts 
shall  not  exceed  the  total  of 
expenditures  for  IR&D/B&P  projects 
with  a  potential  relationship  to  a 
military  function  or  operation.  For 
contracts  which  do  not  provide  for  cost 
determinations  on  a  historical  basis,  the 
requirement  will  be  considered  to  have 
been  met  if  the  estimated  IR&D/B&P 
costs  allocated  to  the  contract  do  not 
exceed  its  proportionate  share  of  the 
total  estimated  costs  of  IR&D/B&P  with 
a  potential  relationship  to  a  military 
function  or  operation.  IR&D/B&P  costs 
will  be  considered  to  satisfy  the 
potential  relationship  requirement  when 
the  contractor  can  demonstrate  that  the 
effort  under  a  proposed  contract  or  grant 
would  have  a  potential  relationship  to  a 
military  function  or  operation.  The 
potential  relationship  of  IR&D/B&P  will 
be  determined  by  the  contracting  officer, 
and  the  results  of  the  determination  will 
be  made  available  to  the  contractor.  For 
additional  allowability  requirements 
affecting  Foreign  Military  Sales  (FMS) 
contracts,  see  225.7304. 

231.205-38    Selling  costs. 

Additional  allowability  requirements 
for  Foreign  Military  Sales  (FMS) 
contracts  are  contained  in  225.7304  and 
225.7305. 

PART  232— CONTRACT  FINANCING 

Authority:  5  U.S.C.  301,  10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

Subpart  232.1 — General 

232.102    Description  of  contract  financing 
methods.    ..  __ 

(e)(2j PrdTgluss  puyiitiiata-basedpn 
percentage  or  state  of  completion  will  be 
confined  to  contracts  for  construction, 
shipbuilding  and  ship  conversion, 
alteration  or  repair. 

232.108    Financial  consultation. 

The  contract  financing  offices  are:  The 
Chief  of  Contract  Financing.  Office  of 
the  Comptroller  of  the  Army;  the 
Executive  Assistant  Comptroller  for 
Banking.  Cash  Management  Contract 
Financing  and  Compensation  Systems. 
Assistant  Comptroller  of  the  Navy  for 
Financial  Management:  the  Chief  of 
Banking  and  Contract  Financing. 
Directorate  of  Accounting.  Air  Force 
Accounting  and  Finance  Center;  and  the 
Comptroller.  Defense  Logistics  Agency. 
For  other  Departments,  the  contracting 
financing  office  will  be  within  the  Office 
of  the  Agency  Comptroller. 


232.111    Contract  clauses. 

(a),  (b).  (c)  and  (d)  See  DAC  76-42. 
Itenj  I.  for  authorized  modifications  with 
respect  to  payment  due  dates. 

(S-70)  The  contracting  officer  shall 
insert  the  clause  at  252.232-7000. 
Invoices,  in  solicitations  and  contracts 
for  supplies  and  services  when  a  fixed 
price  contract  is  contemplated. 

232.170    Responsibilities. 

232.170-1     Organization. 

The  financing  function  should  be 
separated  from  the  procurement 
function,  but  close  cooperation  should 
be  preserved  at  all  times.  For  progress 
payments,  contract  financing  officers 
will  ordinarily  participate  in  the 
development  of  appropriate  regulations 
and  standard  contract  provisions 
designed  to  avoid  undue  risk  to  the 
Government,  and  in  specific  cases 
involving  policy  questions  or  unusual 
financing  arrangements. 

232. 1 70-2    Resolution  of  disagreements. 

If  a  disagreement  arises  between  the 
financing  office  and  the  procuring 
activity  on  financing  provisions,  the 
matter  will  be  referred  to  and  resolved 
in  the  higher  echelons  of  the  authority 
responsible  for  both  financing  and 
procurement  functions. 

232.170-3    Responsilrillty,  administration, 
contract  finance  committee. 

The  Assistant  Secretary  of  Defense 
(Acquisition  and  Logistics)  has  the 
responsibility  for  insuring  uniform 
administration  of  financing.  Only  policy 
issues  or  important  procedural  problems 
shall  be  referred  to  the  Office  of  the 
Assistant  Secretary  of  Defense 
(Acquisition  and  Logistics).  Usual 
financing  operations  shall  be  the 
responsibility  of  the  Departments. 

(a)  Responsibility  for  financing  in 
each  Department  shall  be  in  the  Under 
or  Ss^siistantSeGretaqc  or  other 
designated  official,  responsible  for  the 
comptroller  function,  with  the  focal 
point  for  such  activities  at  Departmental 
headquarters.  Contract  financing  offices 
may  be  established  at  the  operational 
level  determined  by  the  Departments. 

(b)  There  shall  be  a  Contract  Finance 
Committee  composed  of  a 
representative  of  the  Assistant 
Secretary  of  Defense  (Acquisition  and 
Logistics)  as  chairman,  a  representative 
of  the  Assistant  Secretary  of  Defense 
(Comptroller),  and  two  representatives 
of  each  Military  Department  and  DLA 
(one  representing  procurement  and  one 
representing  the  contract  finance  office). 
The  Committee  shall  meet  upon  call  by 
the  Chairman  or  when  requested  by  a 
member.  The  Committee  shall  advise 
and  assist  the  Assistant  Secretary  of 


Defense  (Acquisition  and  Logistics)  in 
assuring  proper  and  uniform  application 
of  policies,  procedures  and  forms.  The 
Committee  may  recommend  to  the 
Secretary  of  Defense  through  the 
Assistant  Secretary  of  Defense 
(Acquisition  and  Logistics)  further 
policy  directives  on  financing  matters. 
The  Committee  shall  be  responsible  for 
the  formulation,  revision  and 
promulgation  of  uniform  contract 
financing  regulations. 

232.171  Deviations. 

Actions  in  the  exercise  of  the 
judgment  and  discretion  allowed  by 
these  regulations  are  not  deviations. 
Actions  contrary  to  or  inconsistent  with 
these  regulations  constitute  deviations. 
Deviations  will  be  permitted  only  in 
exceptional  circumstances,  after  the 
proposed  deviation  has  been  presented 
to  the  Contract  Finance  Committee  and 
a  recommendation  obtained,  and  the 
approval  of  the  Assistant  Secretary  of 
Defense  (Acquisition  and  Logistics)  or 
his  designated  representative  has  been 
given.  This  procedure  will  also  be 
followed  for  amendments  to  these 
regulations. 

232. 1 72  Financial  responsibUity  of 
contractors. 

Procuring  activities  must  give  due 
regard  to  the  financial  capabilities  of 
potential  suppliers.  Financial  difficulties 
encountered  by  contractors  and 
subcontractors  may  disrupt  production 
schedules;  cause  wastage  of  manpower 
and  materials;  and  if  connected  with 
guaranteed  loans,  advance  payments  or 
progress  payments,  result  in  monetary 
loss  to  the  Government.  If  financial 
crises  occur  in  the  course  of  a 
contractor's  production,  the  need  for 
continued  production  may  make 
guaranteed  loans  or  advance  payments 
imperative  for  continued  production, 
even  though  monetary  losses  may  be 
likely.  _      __ 

232.173  Financial  information  and 
analysis. 

(a)  The  necessity  for  financial 
information  and  analysis  of  the  financial 
capability  of  contractors  vary  with  the 
circumstances  of  particular  cases. 
Judgment  must  be  used  in  accumulating 
and  evaluating  data.  Financial  analysis 
would  serve  little  useful  purpose  when 
providing  customary  progress  payments: 

(1)  For  contractors  who  are  known 
from  experience  to  be  fairly  relied  upon 
to  perform  their  contracts  satisfactorily: 

(2)  For  contractors  who  are  in  a 
satisfactory  financial  condition  and 
operating  profitably,  where  the  items 
involved  are  regularly  produced  by  the 
contractor  and  the  contract  amounts  are 
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within  the  normal  sales  volume  of  the 
contractor.  In  such  cases,  the  financial 
evaluation  may  consist  of  scrutiny  of  the 
contractor's  balance  sheets  and 
operating  statements.  In  doubtful  cases, 
the  Tinancial  analysts  would  have  to  be 
as  detailed  as  necessary  to  fit  the 
circumstances. 

(b)  Obtaining  and  analyzing  data  on  a 
contractor's  financial  capability  is  of 
particular  importance  when: 

(1)  The  contractor  is  a  new  supplier. 

(2)  The  contractor  has  not  supplied 
the  item  (or  a  similar  item)  within  the 
preceding  twelve  months, 

(3)  The  contractor  is  a  newly 
organized  concern, 

(4)  The  contractor  is  on  a  list  requiring 
pre-award  clearances  or  special 
clearance  prior  to  award. 

(5)  The  contractor  is  on  any  current 
list  indicating  current  or  post  contract 
defaults  or  delinquencies, 

(6)  The  contractor  is  known  to  be 
involved  in  performance  difficulties  as  a 
supplier  or  subcontractor  for  private 
customers  on  Government  or 
commercial  work. 

(7)  The  contractor  is  listed  on  the 
Consolidated  List  of  Contractors 
Indebted  to  the  Government  (Hold-Up 
List),  or, 

(8)  There  are  any  facts  or 
circumstances  which  support  reasonable 
doubts  as  to  the  contractor's  Hnanciai 
capability  to  perform. 

232.174    Appropriate  information. 

The  kinds  of  information  and  data 
that  may  be  appropriate  in  particular 
cases  are  outlined  below.  Only  those 
items  which  are  appropriate  to  a 
particular  case  are  required.  The 
purpose  of  obtaining  this  data  is  to  gain 
a  full  understanding  of  the  propriety  and 
reasonable  necessity  for  contract 
Tmancing.  for  evaluation  of  a 
contractor's  ability  to  perform  contracts 
without  loss  to  the  Government,  and  for 
informed  judgment  related  to  terms, 
conditions  and  protective  provisions 
that  may  be  appropriate  for  the 
protection  of  the  Government. 

(a)  Balance  sheet  and  income 
statement  for  the  most  recent  Tiscat  year 
prepared  and  certified  by  an 
independent  public  accountant 
(including  his  comments,  if  any),  and.  if 
available,  similar  flnancial  data  for  the 
two  previous  years;  latest  available 
interim  balance  sheet  and  income 
statement  of  the  current  fiscal  year  a 
separate  statement  of  amounts  of 
defense  and  commercial  sales.  If  audited 
reports  are  not  available,  then 
corresponding  statements  should  be 
submitted,  certified  by  an  authorized 
officer,  partner,  or  individual  proprietor 
as  truly  and  fully  setting  forth  the 


Rnancial  condition  and  operating  results 
of  the  applicant:  if  a  proprietorship, 
partnership  or  joint  venture,  personal 
financial  statements  of  proprietor, 
partners,  or  members  of  joint  venture 
and  description  of  individual  habilities 
of  partners  or  members  of  joint  venture 
on  contracts  of  partnership  or  joint 
venture; 

(b)  Summary  history  of  contractor  and 
its  principal  management  personnel, 
indicating  particularly  any  past 
insolvencies  of  the  contractor  or  a 
predecessor  or  of  the  officers,  partners, 
or  proprietors;  also  a  description  of  its 
products  or  services: 

(c)  Statement  of  all  a^liates  of  the 
contractor,  showing  financial  interests 
of  the  contractor  in  affiliates  and  of 
affiliates  in  the  contractor,  and  also 
mutual  officers,  directors  and  major 
stockholders  or  owners,  and  disclosing 
character  and  amount  of  business 
transactions  with  affiliates  or  with 
officers,  directors,  major  stockholders  or 
owners  of  the  contractor  or  its  affiliates: 
also,  if  a  corporation,  hst  of  major 
stockholders,  and  shares  held: 

(d)  Statement  of  compensation 
payable  to  each  officer,  partner, 
proprietor,  and  principal  executive,  and 
to  each  key  employee  receiving 
comparable  compensation,  including 
bonus,  commission,  and  profit-sharing 
arrangements,  together  with  similar  data 
for  the  past  two  years;  also  past  and 
projected  dividends,  unless  obtained 
with  (a)  above; 

(e)  Schedule  of  principal  contracts  and 
orders  on  hand,  showing  defense  orders 
and  civilian  orders  separately,  and 
showing  face  amounts,  unfinished 
amounts,  and  unliquidated  advance  or 
progress  payments,  and  also  indicating 
bids  outstanding  and  contemplated  and 
explanation  concerning  contracts  under 
negotiation; 

(f)  Cash  forecast,  showing  estimated 
disbursements  and  receipts  for  the 
period  or  periods  involved  (see  232.174- 
1  and  232.174-2); 

(g)  Estimated  income  statements  and 
estimated  balance  sheets  (see  232.174- 
3); 

(h)  Comparison  of  past  financial 
results  with  estimates  previously 
furnished  by  the  contractor 

(i)  Credit  agency  ratings  of  the 
contractor,  and,  when  significant,  credit 
agency  ratings  of  principal 
subcontractors  and  of  principal  business 
customers  (defense  and  commercial)  of 
the  contractor 

(j)  Existing  and  contemplated  credit  or 
financing  arrangements,  names  of 
parties  and  relationship,  if  any,  to 
contractor,  amounts  available  or  to  be 
available,  periods  of  availability,  and 
required  or  contemplated  payments. 


including  (1)  loans  and  credits,  (2) 
advances  and  progress  payments,  (3) 
projected  equity  capital  increases,  (4) 
deferred  trade  credit,  if  any,  (5)  creditor 
subordinations  or  standbys,  and  (0) 
mortgages,  liens,  pledges,  assignments, 
conditional  sales,  lease/purchases, 
hypothecations,  and  other 
encumbrances  or  security  arrangements, 
both  existing  and  contemplated: 

(k)  Status  of  ail  tax  accounts, 
particularly  Federal  income,  excise,  and 
withholding  taxes,  and  social  security 
taxes  or  contributions  (including 
verification  with  internal  Revenue 
Service,  when  appropriate)  with  special 
attention  to  the  matter  of  Federal  tax 
delinquencies  (which  are  covered  by  the 
lien  and  right  of  distraint  and  levy 
provided  by  sections  6321  and  6331  of 
the  Internal  Revenue  Code): 

(1)  Appropriate  information, 
explanation  and  schedules  to  indicate 
(1)  leases,  deferred  purchased 
arrangements,  and  patent  or  royalty 
arrangements,  outlining  terms  and 
showing  relationship,  if  any.  of  other 
parties  to  the  contractor.  (2)  insurance 
maintained  and  to  be  maintained.  (3) 
contemplated  capital  expenditures,  debt 
reduction  or  retirement,  and  acquisitions 
of  capital  stock.  (4)  delinquencies  on 
contracts,  subcontracts  or  purchase 
orders,  and  status  thereof.  (5)  pending  or 
anticipated  liability  for  contract  price 
refunds,  or  for  renegotiation,  or  for  other 
Government  claims,  (6)  anticipated 
losses  on  contracts,  (7)  contingent 
liabilities,  including  those  on 
endorsements,  guarantees,  warranties, 
surety  bonds,  and  material  litigation 
pending  or  threatened,  (8)  aging  and 
collectibility  of  accounts  and  notes 
receivable,  status  of  disputed 
receivables,  identification  of  any 
amounts  included  in  receivables  but  not 
cuirently  due  and  payable.  (9) 
obsolescence  of  inventory  and  method 
of  valumg  raventory,  (10)  aging  of 
accounts  and  notes  payable,  identifying 
major  creditors  and  interest  rates  and 
other  charges,  if  any,  and  status  of 
significant  disputed  items,  (11)  adequacy 
of  reserves  for  depreciation.  (12) 
analysis  of  surplus; 

(m)  Significant  ratios  such  as  (1) 
inventory  to  annual  sales.  (2)  inventory 
to  current  assets,  (3)  hquid  assets  to 
current  assets.  (4)  liquid  assets  to 
current  liabilities.  (5)  current  assets  to 
current  liabilities,  and  (6)  net  worth  to 
debt; 

(n)  Comments  and  opinion  of  audit 
agency  concerning  contractor's 
accounting  system  and  controls,  and 
available  audit  agency  analysis  of 
important  elements  of  financial 
statements  or  projections: 
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(0)  Other  facts  that  may  be 
appropriate  for  the  purposes  stated  at 
the  beginning  of  this  232.174. 

232. 1 74- 1    Cash  flow  forecast  and 
estimated  financial  statements. 

In  doubtful  cases,  an  estinuited  cash 
budget  (Cash  Flow  Forecast)  and  related 
estimated  income  statements  and 
estimated  balance  sheets  prepared  by 
the  contractor,  will  be  very  useful  for  the 
purpose  of  arriving  at  an  informed 
judgement  as  to  the  cash  requirements 
(both  for  the  contract  and  for  the 
contractor's  other  activities),  cash 
receipts  for  the  contract  period,  and 
cash  or  credit  needed  to  supply  any 
excess  or  projected  expenditures  over 
orojected  receipts.  When  considered 
■seful  or  necessary,  such  estimates 
should  be  requested  from  the 
prospective  contractor,  analyzed  by 
financial  personnel,  and  discussed  to  the 
extent  necessary  or  appropriate  with  the 
prospective  contractor.  Many 
contractors  will  have  such  projects 
readily  available,  perhaps  not  including 
estimated  balance  sheets.  The  failure  of 
the  contractor  to  have  prepared  such 
estimates,  or  resistance  to  their 
preparation,  or  difficulties  and  delays  in 
preparation,  or  poor  quality  of  the 
projections,  or  the  use  of  unreasonable 
or  unrealistic  assumptions  in  their 
preparation,  may  well  constitute 
warning  signals  that  the  company's 
planning  has  been  insufficient  and  that 
significant  financial  troubles  may  be 
encountered  during  the  contemplated 
period  of  contract  performance. 

232.174-2    Realistic  assumptions. 

Cash  forecasts  can,  of  course,  be  no 
more  reliable  and  representative  of 
probable  financial  developments  than 
the  assumptions  on  which  these 
forecasts  are  based.  Each  cash  forecast 
and  related  projection  should  disclose 
the  important  underlying  assumptions. 
Most  important  of  these  assumptions  are 
the— 

(1)  Estimated  amounts  and  timing  of 
purchases  of  materials,  parts, 
components,  subassemblies,  services, 
and  payments  therefor 

(2)  Estimated  amounts  of  timing  of 
purchases  of  machinery  and  equipment, 
other  production  or  test  facilities,  other 
fixed  assets,  and  purchases  or 
production  of  special  tooling,  and 
payments  therefore; 

(3)  Schedule  of  fixed  cash  charges, 
such  as  debt  installments,  interest, 
rentals  and  taxes: 

(4)  Projected  manufacturing  and 
production  schedules; 

(5)  Projected  shipments,  or  delivery 
acceptances; 


(6)  Estimated  amounts  and  timing  of 
billings  to  customers  (including  progress 
payments),  and  customer  payments; 

(7)  Estimated  amounts  and  timing  of 
cash  receipts  from  lenders  or  other 
credit  sources,  and  liquidation  of  loans; 
and 

(8)  Estimated  amounts  and  timing  of 
cash  receipts  from  other  sources. 

The  assumptions  underlying  cash 
forecasts  should  be  checked  for 
reasonableness  and  realism — with  the 
contractor.  Government  personnel 
responsible  in  the  areas  of  engineering, 
production  scheduling,  cost  and  price 
analysis,  and  with  others  (including 
prospective  supply,  subcontract,  and 
loan  or  credit  sources) — as  may  be 
prudent  in  the  circumstances  of  the  case. 

232.174-3    Estimated  income  statements 
and  balance  sheets. 

The  cash  budget  or  cash  forecast  does 
not  show  anticipated  profit  or  loss,  and 
is  limited  to  the  forecast  of  movements 
within  a  company's  cash  account.  The 
concurrent  submission  of  an  estimated 
income  statement  covering  the  same 
period  serves  to  tie  in  the  anticipated 
cash  transactions  with  the  estimated 
sales  and  expense  activity,  and 
culminates  in  the  estimated  balance 
sheet  position.  The  estimated  income 
statement  also  can  serve  as  a  guide  for 
evaluating  the  company's  projections 
with  respect  to  sales  volume,  cost  of 
goods  sold,  gross  profit  and  net  profit  in 
relation  to  the  known  results  of  past 
performance. 

232.175    Interpretations. 

It  is  important  that  these  regulations 
and  contract  clauses  be  applied  fairly 
and  uniformly  for  all  contractors.  When 
a  serious  question  of  interpretation  or 
application  of  these  regulations  arises, 
an  advance  opinion  should  be  obtained 
from  the  procurement  policy  office  at  the 
headquarters  of  the  Department 
primarily  interested.  If  the 
circumstances  do  not  reasonably  permit 
requesting  an  advance  opinion,  report  of 
an  interpretation  made  should  be  made 
to  the  appropriate  Departmental 
headquarters  procurement  policy  office. 
That  office  should  obtain  the  views  of 
interested  offices  of  the  other 
Departments,  including  the  contract 
financing  offices  (232.108).  When 
questions  submitted  are  considered  to 
be  of  importance  in  the  general  interest 
of  uniformity  and  of  fair  and  effective 
administration  of  these  regulations, 
appropriate  revision  of  these  regulations 
will  be  considered.  Changes  and 
additions  to  these  regulations  will  be 
developed  by  the  Contract  Finance 
Committee  (see  232.170-3(b)  and 
232.171). 


Subpart  232.3 — Loan  Guarantees  for 
Defense  Production 

232.302    Authortty. 

(a)  The  Department  of  the  Army,  the 
Department  of  the  Navy,  the  Department 
of  the  Air  Force,  and  the  Defense 
Logistics  Agency,  among  others,  are 
designated  as  "guaranteeing  agencies" 
within  the  Department  of  Defense. 

232.304    Procedures. 

232.304-1    Application  for  guarantee. 

(a)  Guaranteed  loans  will  be  used 
primarily  for  working  capital  purposes 
and  not  for  facilities  expansion. 
Guarantees  are  not  precluded  where  a 
relatively  small  portion  of  the  loan  might 
be  used  for  facilities  expansion  of  a 
minor  or  incidental  nature,  provided  that 
the  contractor's  financial  condition  is 
such  that  the  facilities  expansion  will 
not  impair  repayment  of  the  guaranteed 
loan. 

232.304-2    Certificate  of  eligtbiUty. 

(a)  Contracting  officers  are  expected 
to  immediately  take  appropriate  steps 
for  the  determination  of  eligibility.  'Their 
findings  and  report,  including  certificate 
of  eligibility  where  appropriate,  should 
be  submitted  to  the  contract  financing 
office  within  the  guaranteeing  agency. 

(c)  The  Department  that  has  the 
preponderance  of  interest  on  the  basis 
of  the  dollar  amount  of  unfilled  and 
unpaid  balances  (without  regard  to  the 
existence  of  progress  payments  and 
without  regard  to  the  issuance  or 
nonissuance  of  certificates  of  eligibility 
on  particular  contracts)  on  contracts  and 
subcontracts  will  be  the  guaranteeing 
agency.  Contracts  with  advance 
paj'ments  will  be  included  only  if  the 
guaranteed  loan  will  liquidate  the 
advance  payment.  Service  procurement 
contracts  are  deemed  those  of  the 
purchasing  department.  If  the 
application  is  approved  and  a  guarantee 
agreement  is  executed,  the  guaranteeing 
agency  will  bear  all  losses  and  expenses 
and  receive  all  revenues  under  the 
guarantee.  In  exceptional  cases,  one 
Department  may  act  for  others  through  a 
sharing  arrangement.  If  preponderance 
of  interest  should  shift  to  another 
Department  during  the  guaranteed  loan 
period,  actions  on  requests  for  increases 
in  amount  or  extension  of  maturity  will 
ordinarily  be  taken  by  the  Department 
with  the  current  preponderance  of 
interest.  However,  the  new  guarantee 
should  simply  replace  the  former 
guarantee  so  as  not  to  disturb  or  impair 
any  security  for  the  existing  loan.  The 
existing  loan  agreement  and  collateral 
security  instruments  should  be 
appropriately  revised.  The  contract 
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financing  office  of  the  Department 
which  authorized  the  existing 
guaranteed  loan  will  transfer  the  Hie  to 
the  contract  financing  ofBce  of  the 
Departinent  with  the  current 
preponderance  of  interest.  If  the  loan  is 
in  distress  with  foreseeable  losses,  and 
the  purpose  of  the  request  is  for  the 
purpose  of  orderly  liquidation  of  the 
loan  to  reduce  the  amount  of  the  loss, 
the  Department  which  guaranteed  the 
loan  will  take  action. 

232.304-70    Guarsnt«Mi  loWM  for  an 
extended  period  of  time. 

It  is  not  the  policy  of  the  Department 
of  Defense  to  continue  furnishing 
assistance  in  the  form  of  guaranteed 
loans  over  an  extended  period  of  time 
unless  it  is  reasonably  necessary  to 
obtain  required  products. 

Subpart  232.4— Advance  Payments 

232.404    Exchisions. 

(a)(9)  In  accordance  with  10  U.S.C. 
503.  FAR  Subpart  32.4  does  not  apply  to 
advance  payments  for  advertising  for 
military  recruitment  in  high  school  and 
college  pubhcations  not  to  exceed  $500 
under  any  single  contract. 

232.409  Contracting  officer  actton. 

232.409-1    Recommendation  for  approval. 

The  departmental  contract  financing 
office  (see  232.108)  shall  prepare  the 
documents  required  by  FAR  32.409-1  (e) 
&  (f).  This  is  necessary  to  assure  uniform 
application  of  this  subpart  as  required 
by  FAR  32.402(e)(1). 

232.410  Findings,  determination,  and 
auttKMization. 

(a)  Modifications  to  incorporate 
special  facts  and  circumstances  are 
permitted. 

(b)  In  cases  where  the  procedure  for 
advance  payments  without  a  special 
bank  account  is  to  be  used  in 
accordance  with  232.470,  insert  the 
following  paragraph  instead  of 
paragraph  (a)(4)  of  the  Findings. 
Determination,  and  Authorization  for 
Advance  Payments  at  FAR  32.410. 

(4)  The  proposed  advance  payment  clause 
contains  appropriate  provisions  for  the 
protection  of  the  Government,  as  security  for 
advance  payments.  These  include  provisions 
that  the  outstanding  advance  payments  will 
be  liquidated  from  cost  reimbursements  as 
they  tiecome  due  the  contractor.  Such 
security  is  deemed  to  t>e  adequate. 

232.412    Contract  clause. 

(S-70)  The  contracting  office  shall 
insert  the  clause  at  252.232-7001. 
Advance  Payments  Pool,  in  any  contract 
that  will  be  subject  to  the  terms  of  an 
advance  payment  pool  agreement  with  a 
nonprofit  educational  or  research  and 


development  institution.  Normally  this 
will  include  all  cost  reimbursement  type 
contracts  with  the  particular  institution. 

(S-71)  The  contracting  office  shall 
insert  the  clause  at  252.232-7002, 
Disposition  of  Payment,  in  contracts 
when  the  payments  under  the  contract 
are  to  be  made  by  a  disbursing  office 
other  than  the  disbursing  office 
designated  in  the  advance  payment  pool 
agreement. 

232.470    Procedure  for  advance  payments 
to  nonprofit  educationai  and  research  and 
devetopment  institutions  wltt>out  a  special 
t>ank  account 

In  view  of  the  nonprofit  position  of 
educational  and  certain  research 
institutions  and  the  Government 
objective  of  strengthening  the  research 
capabilities  of  these  institutions, 
interest-free  advance  payments  in 
reasonable  amounts  may  be  authorized, 
when  prudent  and  practical,  to  finance 
experimental,  research  and  development 
contracts.  The  advance  payments  may 
be  periodically  made  directly  to  the 
institutions  without  the  use  of  either  a 
special  bank  account  or  letter  of  credit 
under  the  procedure  described  below: 

(a)  The  contracting  officer  shall  advise 
the  departmental  contract  financing 
office  upon  the  award  of  any  cost-type 
contract  to  an  institution  with  an 
advance  payment  pool  arrangement  (see 
232.471). 

(b)  The  agreement  set  forth  at  232.472 
will  be  used.  These  arrangements  will 
allow  advance  payments  directly  to  the 
contractor  to  meet  its  contractual  cash 
needs  for  the  shortest  practical  periods 
of  time  to  cover  contract  performance. 
The  contractor  shall  periodically 
determine  its  cash  requirements  for 
contract(s)  performance  and  submit 
requests  for  advance  payments,  in  an 
acceptable  format  with  supporting 
information  as  prescribed  by  the 
administering  office,  to  the  designated 
approving  official  who  shall  determine 
the  necessity  for  the  advance  payment. 
If  the  approving  official  concurs  with  the 
amount  of  advance  payment  requested 
by  the  contractor,  the  request  will  be 
promptly  approved  and  forwarded  to  the 
designated  disbursing  office  for 
payment.  In  the  event  that  the  approving 
official  determines  that  the  amount  of 
advance  payments  requested  for  the 
specified  period  is  in  excess  of  the 
needs,  the  request  will  be  approved  and 
forwarded  to  the  disbursing  office  for 
payment  of  only  the  amount  needed. 
The  approving  official  shall  act 
promptly,  in  accordance  with  the 
contract  or  pool  agreement  terms  and 
departmental  procedures,  to  resolve  any 
disagreement  on  the  unapproved  portion 
of  the  request. 


(c)  The  contractor  shall  submit  cost 
reimbursement  vouchers  on  a  monthly 
basis  for  the  contract(s)  being  financed 
by  advance  payments  to  the  disbursing 
office  designated  in  the  contract.  The 
proceeds  from  the  payments  that  would 
otherwise  be  due  the  contractor  shall  be 
applied  in  liquidation  of  the  outstanding 
advance  payments.  If  the  proceeds 
exceed  the  outstanding  advance 
payments,  the  remaining  balance  shall 
be  paid  to  the  contractor. 

(d)  The  advance  payments  shall  be 
requested,  approved,  and  paid  based  on 
estimates.  There  may  be  a  variance 
between  the  contractor's  estimated  and 
actual  cash  requirements  for  each 
period.  These  variances  represent  over- 
or-under  financing  by  the  Government 
and  could  become  significant 
Consequently,  these  variances  must  be 
identified  and  taken  into  consideration 
with  each  new  request  for  an  advance 
payment.  This  is  a  joint  responsibility  of 
the  contractor  and  the  approving 
official. 

232.471    Pooled  advance  payments. 

An  advance  payment  pool 
arrangement  is  an  instrument  for 
conveniently  fmandng  the  performance 
of  more  than  one  contract,  held  by  a 
single  contractor.  The  agreement  is 
separate  from  the  contracts  financed 
under  it.  It  is  especially  convenient  for 
the  financing  of  cost-type  contracts  with 
nonprofit  educational  or  research 
institutions  for  experimental,  or  research 
and  development  work,  when  several 
contracts  or  a  series  of  contracts  require 
financing  by  advance  payments.  When 
advance  payments  are  appropriate, 
pooled  advance  payments  may  also  be 
used  to  finance  performance  of  other 
types  of  contracts  held  by  a  single 
contractor.  They  may  be  established 
without  regard  to  the  number  of 
appropriations  involved,  and  regardless 
of  the  fact  that  contracts  affected  may 
be  those  of  more  than  one  DoD 
purchasing  office.  DoD  procuring 
activity,  or  Military  Department.  If  more 
convenient  or  otherwise  preferable, 
there  also  may  be  more  than  one 
advance  payment  pool  agreement  in 
force  at  the  same  time  with  a  single 
contractor,  designed  separately  to 
finance  contracts  of  the  Military 
Departments  respectively  concerned,  or  • 
of  one  or  more  DoD  procuring  activities 
respectively.  Advance  payment  pool 
agreements  may  be  established  under 
the  statutes  mentioned  in  FAR  32.401 
and  will  be  in  accordance  with  the 
procedure  that  follows  for  arrangements 
with  nonprofit  institutions.  Advance 
payment  pool  arrangements  with  other 
than  nonprofit  organizations  shall  be  in 
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accordance  with  the  specific  directions 
of  the  departmental  contract  financing 
office. 

232.471-1     Distinction  between  pool 
contracts  and  designated  pool  contracts. 
An  advance  payment  pool  agreement 
may  cover  a  broad  area  of  a  contractor's 
financial  needs  rather  than  piecemeal 
segments  related  to  separate  contracts. 
A  pool  agreement  is  based  upon  the 
contractor's  financing  requirements  for  a 
group  of  DoD  contracts  to  be  performed 
at  the  same  time.  The  monetary 
requirements  for  the  group  of  contracts 
are  considered  in  fixing  the  maximum 
dollar  amount  for  the  advance  payment 
pool  agreement.  Advances  aiie  normally 
not  made  on  each  separate  contract,  but 
can  be  made  on  and  charged  against  one 
or  more  contracts,  so  as  to  supply  the 
monetary  requirements  of  smaller 
contracts  included  in  the  advance 
payment  pool.  A  contract  to  which  the 
advance  payments  are  charged  is  called 
a  "designated  pool  contract."  All  other 
contracts  financed  by  the  pool 
agreement  are  called  "pool  contracts.'' 

232.471-2    Advance  payment  poof 
agreement— special  features. 

The  principal  features  distinguishing 
an  advance  payment  pool  agreemient 
from  an  advance  payment  provision 
affecting  only  a  single  contract  are: 

(a)  The  advance  payment  pool 
agreement  specifies  one  or  more 
designated  pool  contracts,  and  provides 
for  substitution  from  time  to  time  of  new 
or  different  contracts  as  the  designated 
potH  contract(s): 

(c)  The  advance  payment  pool 
agreement  defines  the  contracts 
included  as  pool  contracts,  and  provides 
for  inclusion  of  them  as  they  are 
awarded; 

(d)  All  payments  under  the  pool 
contracts  and  designated  pool  contracts 
are  made  into  a  special  bank  account, 
except  where  the  procedure  for  advance 
payments  without  a  special  bank 
account  is  to  be  used  in  accordance  with 
232.409-3  and  232.470.  Where  a  special 
bank  account  is  not  used,  payments 
otherwise  due  the  contractor  are  applied 
in  liquidation  of  the  outstanding 
advance  payments;  and 

(e)  The  appropriate  provisions  of  the 
advance  payment  clause  are  made 
applicable  to  all  pool  contracts, 
including  the  designated  pool  contracts. 

232.471-3    Uquidation— designated  pool 
contracts— administering  office. 

It  is  imperative  for  each  advance 
payment  pool  that  effective 
arrangements  be  made  to  ensure  that 
the  advances  outstanding  do  not  exceed 
the  amount  authorized  in  the  advance 
payment  pool  agreement  and  that  timely 


liquidation  is  accomplished.  For  each 
pool  agreement  there  shall  be  a  single 
administering  office,  and  to  the  extent 
possible,  there  should  be  a  single 
disbursing  office  for  all  of  the  contracts 
in  the  pool,  especially  those  contracts 
which  are  designated  pool  contracts. 

232.471-4    Advance  payment  pool- 
understandings. 

Advance  payment  pools  including 
contracts  of  more  than  one  Military 
Department  require  approval  from  the 
contract  financing  office  of  each 
department  concerned.  The  following 
guidance  is  provided: 

(a)  Requests  to  establish  an  advance 
payment  pool  agreement  may  be 
initiated  by  the  contractor,  the 
contracting  officer,  chief  of  a  procuring 
activity,  or  at  Departmental 
headquarters. 

(b)  When  the  advance  payment  pool 
includes  contracts  of  more  than  one 
Military  Department,  the  authorizing 
Department  should  be  the  one  having  a 
preponderant  interest  in  the  contractor's 
unfinished  contracts.  The  Military 
Department  with  the  preponderant 
interest  is  the  Department  with  the 
largest  dollar  value  of  the  contractor's 
unfinished  contracts.  Possible 
exceptions  to  the  preponderance 
principle  are  cases  in  which  it  would  be 
more  convenient  to  use  a  relatively  large 
long-term  contract  of  a  nonpreponderant 
Department  as  the  designated  pool 
contract,  or  where  it  is  reasonably 
expected  that  preponderance  will  shift 
during  the  term  of  the  advance  payment 
pool  agreement. 

(c)  Situations  may  occur  in  which  the 
remaining  payments  available  on  pool 
contracts  are  not  sufficient  to  hquidate 
the  outstanding  advance.  These 
circumstances  will  not  affect  the  normal 
practice  of  offsetting  mutual  debits  and 
credits.  If  there  is  only  one  open 
designated  pool  contract,  the  entire 
advance  payment  loss  should  fall  on 
that  contract.  If  there  is  more  than  one 
open  designated  pool  contract  on  which 
advance  payments  remain  outstanding 
after  adjustment  for  debits  and  credits 
under  e^ch  separate  contract,  the 
advance  payment  loss  (insofar  as 
contracts  of  two  or  more  Military 
Departments  are  involved)  will  fall  on 
all  of  those  designated  pool  contracts,  in 
proportion  to  the  contract  prices  of  the 
designated  pool  contracts. 

(d)  Normally,  records  will  not  be 
maintained  to  show  separately  the 
amount  of  advance  payments  invested 
in  each  one  of  the  separate  contracts. 
The  keeping  of  such  records  is 
unnecessary,  and  would  not  be 
consistent  with  the  purposes  of  advance 
payment  pools. 


232.472    Agreement  for  advance  payments 
wtttKHit  special  bank  account 

An  agreement  with  a  nonprofit 
educational  or  research  and 
development  institution  for  pooled 
advance  payments  without  a  special 
bank  account  is  constructed  by  making 
the  following  changes  to  the  Advance 
Payments  clause  at  FAR  52.232-12. 

(a)  Change  the  clause  title  to 
"Advance  Payment  Pool  Agreement 
Without  Special  Bank  Account." 

(b)  Throughout  the  clause  text: 
Change  all  occurrences  of  the  word 
"contract"  to  "agreement" 

(c)  Add  the  following  preamble 
immediately  below  the  title: 

This  agreement  is  entered  into  this 

day  of  __ — ,  19 between  the  United 

States  of  America  (the  government), 
represented  by ,  and 


(insert  institution  name  and  appropriate 
identification  information)  (hereinafter 
referred  to  as  the  "contractor"). 

(d)  In  paragraph  "(a)(2)."  in  the  blank 
space  left  for  the  amount,  insert  the 
following: 

...  the  amount  slated  in  the  Designations 
and'Belerminations  paragraph  hereof  or  the 
aggregate  of  the  total  unpaid  designated  pool 
contracts'  prices,  whichever  is  less. 

(e)  Delete  paragraph  (b)  and  insert  the 
following: 

(b)  Amount  of  Advance  Payments. 

{l)The  Contractor  shall  determine  the 
estimated  amount  of  advance  payment(s) 
necessary  to  meet  the  requirements  of 
paragraph  (c)  herein  entitled  "Use  of  Funds" 
to  cover  performance  of  the  pool  contracf(s). 
This  determination  shall  be  pursuant  to 
written  instructions  provided  by  the 
Administering  Office  (see  Designations  and 
Determinations  paragraph  herein)  relative  to 
the  (i)  shortest  practical  period  for  which 
advance  payments  will  be  provided,  (ii) 
format  and  frequency  of  requests  for  advance 
payments,  and  (iii)  data  required  in  support 
of  each  request.  The  estimate  shall  be 
adjusted  for  the  amount  by  which  actual  cash 
expenditures  for  prior  period  performance  of 
the  pool  contract(s)  exceeded  or  was  less 
than  the  advance  payments  provided  for  such 
performance.  The  Contractor  shall  submit  its 
estimute  and  supporting  data  in  a  request  for 
advance  payment(s)  to  the  Approving  Official 
designated  in  writing  by  the  Administering 
Office  for  advance  payments.  The  request 
should  lie  submitted  sufficiently  early  to 
permit  review,  approval,  and  disbursement  of 
the  required  advance  paymenlfs)  by  the  time 
the  funds  are  actually  needed  by  the 
Contractor. 

(2)  The  Approving  Official  will  review  the 
Contractor's  advance  payment  requirements 
to  deiprmine  the  reasonableness  thereof,  and 
if  condurrence  is  given,  the  request  will  l>e 
approved  and  the  Disbursing  Office 
designated  (see  Designations  and 
Determinations  paragraph  herein)  will  be 
notified  by  the  Approving  Official  to  make 
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payment.  If  the  Approving  Official 
determines  that  the  advance  payment 
requested  by  the  Contractor  is  in  excess  of 
cash  requirements  for  performance  of  the 
pool  contracts  during  the  specified  period  of 
time,  the  Approving  Official  will  approve  an 
amount  based  on  such  determination  and 
notify  the  Disbursing  Office  of  the  reduced 
amount.  Upon  any  such  reduction,  the 
Approving  Official  will  immediately  notify 
the  Administering  Office  for  this  advance 
payment  pool  agreement  in  writing,  with  a 
copy  to  the  Contractor,  of  the  amount 
requested,  the  amount  approved,  and  the 
reasons  for  reduction.  The  Administering 
Office  will  determine  whether  additional 
funds  will  be  advanced  to  the  Contractor. 

(3)  Upon  notiflcation  of  the  approved 
request,  the  Disbursing  Office  will  draw  a 
Treasury  check  payable  to  the  Contractor  for 
the  amount  authorized  by  the  Approving 
Official  and  mail  such  check  to  the 
Contractor  in  time  to  be  received  on  or  about 
the  date  the  funds  are  required  for  contract 
performance. 

(f)  Delete  paragraph  (c)  and  insert  the 
following: 

(c)  Use  of  Funds.  Advance  payments 
hereunder  are  to  be  used  by  the  Contractor 
solely  for  the  purpose  of  making  payments  for 
direct  materials,  direct  labor,  and 
administrative  and  overhead  expenses 
allowable  in  accordance  with  the  provisions 
of  the  pool  contracts,  or  for  the  purpose  of 
reimbursing  the  Contractor  for  such 
payments.  Any  interpretation  required  as  to 
the  proper  use  of  funds  shall  be  made  In 
writing  by  the  Administering  Office. 

(g)  Delete  the  last  sentence  of 
paragraph  (d). 

(h)  Delete  paragraph  (e)  and  insert  the 
following: 

(e)  Liquidation.  The  contractor  will  submit 
monthly  cost  reimbursement  vouchers  in 
accordance  with  the  payment  provisions  of 
the  pool  contracts.  The  Government  shall 
withhold  payments  of  such  vouchers  due  the 
Contractor  and  apply  the  amounts  withheld 
against  the  Contractor's  obligation  to  repay 
advance  payments  made  hereunder  and 
interest  charges  thereon  until  such  advance 
payments  and  interest  charges  shall  have 
been  fully  liquidated.  Upon  completion  or 
termination  of  the  advance  payment  pool 
agreement,  the  balance  of  liquidated  advance 
payments  shall  be  deducted  from  any  amount 
otherwise  due  or  which  may  become  due  to 
the  Contractor  from  the  Covemment  and  any 
deficiency  shall  be  paid  by  the  Contractor  to 
the  Covemment  upon  demand. 

(ij  Add  the  following  to  the  last 
sentence  of  paragraph  (f)(2]: 

.  .  except  as  provided  in  the  Liquidation 
and  Default  paragraphs  herein." 

()]  Add  the  following  sentence  at  the 
end  of  paragraph  (0(2): 

If  interest  is  required,  the  interest  will  be 
calculated  in  accordance  with  paragraph  (f) 
herein. 

(k]  Delete  from  paragraph  (0(3): 


...  the  higher  of  (i)  the  published  prime 
rate  of  the  banking  institution  (depository)  in 
which  the  special  bank  account  is  established 
or(ii).  .  . 

(I)  Delete  paragraphs  (g)  and  (h). 

(m)  Change  paragraph  letters  (i) 
through  (p)  to  (g)  through  (n). 

(n]  Delete  old  paragraph  (m)  and 
insert  the  following: 

(k)  Information  and  .Access  to  Records.  The 
Contractor  shall  furnish  to  the  administering 
office  (1)  monthly  or  at  other  intervals  as 
required,  signed  or  certified  balance  sheets 
and  profit  and  loss  statements  together,  and 
(2)  if  requested,  other  information  concerning 
the  operation  of  the  Contractor's  business. 
The  Contractor  shall  provide  the  authorized 
Government  representatives  proper  facilities 
for  inspection  of  the  Contractor's  books, 
records,  and  accounts. 

(o)  Add  the  following  new  paragraphs: 

(0)  Designations  and  Determinations: 

(1)  Amount.  The  amount  of  advance 
payments  at  any  time  outstanding  shall  not 

exceed  S or  the  aggregate  of  the  total 

undisbursed  obligation  of  the  designated  pool 
contract,  whichever  is  less. 

(2)  Administering  Office.  The  office 
administering  advance  payments: 

(3)  Disbursing  Office.  The  office  making 
advance  payments  under  this  Agreement: 

(4)  Approving  Office.  The  approving  office 
shaUbe 

(p)  Limiting  Date.  Advance  payments  made 
hereunder  are  to  finance  ail  pool  contracts 
subject  to  this  Agreement.  Including 
amendments  issued  thereunder  which  result 
in  increasing  the  contract  price,  that  are 

executed  on  or  before (insert  a 

date,  normally  not  more  than  two  years  in  the 
future). 

(p)  Add  the  following  at  the 
conclusion  of  the  agreement: 

Signatures  and  official  titles: 
For  the  Contractor 

(name) 

(title) 

(date) 
For  the  United  States: 

(name) 

(title) 

(date) 

Subpart  232.5 — Progress  Psyments 
Bssed  on  Costs 

232.501     General. 

232.501-1    Customary  progress  payment 
rates. 

(a)  The  customary  progress  payment 
rate  applicable  to  Foreign  Military  Sales 
requirements  is  9o%  for  other  than  small 


businesses,  and  100%  for  small 
businesses.  The  customary  progress 
payment  rate  for  flexible  progress 
payments  is  the  rate  determined  by  use 
of  the  CASH  II  computer  program  in 
accordance  with  the  requirements  of 
232.502-l(S-71).  Except  for  contracts 
which  contain  both  U.S.  and  FMS 
requirements,  no  more  than  one  progress 
payment  rate  or  liquidation  rate  is 
applicable  to  a  contract  at  any  point  in 
time. 

232.501-2    Unusual  progress  payments. 

(a)  Contracting  officers  shall  not 
modify  contracts  to  authorize 
unliquidated  unusual  progress  payments 
in  excess  of  $25,000,000  without  the  prior 
written  consent  of  the  Office  of  The 
Assistant  Secretary  of  Defense 
(Acquisition  and  Logistics).  All  other 
unusual  progress  payment  provisions 
shall  be  coordinated  by  the 
departmental  contract  financing  office, 
with  the  Department  of  Defense 
Contract  Finance  Committee. 

232.501-3    Contract  price. 

(b)  For  purposes  of  making  progress 
payments,  the  contract  price  may 
exceed  the  funds  obligated  under  the 
contract  if  the  contract  contains  an 
appropriate  limitation  of  funds  clause.  In 
such  ceses.  the  progress  payments  shall 
be  limited  to  the  lesser  of  the  applicable 
percentage  of  the  contract  price,  or  100% 
of  the  funds  obligated. 

232.502    Preaward  matters. 

232.502-1     Use  ot  customary  progress 
payments. 

(S-70)  Customary  FMS  progress 
payments. 

(1)  FMS  progress  payments  shall  be 
applicable  to  Department  of  Defense 
acquisitions  on  behalf  of  foreign 
governments  or  international 
organizations  pursuant  to  section  22  of 
the  Arms  Export  Control  Act  (FMS 
requirements). 

(2)  FMS  progress  payments  are  not 
applicable  to: 

(i)  Acquisitions  for  replenishment  of 
U.S.  Government  inventories  or  stocks, 
and 

(ii)  Acquisitions  made  under  DoD 
cooperative  logistic  support 
arrangements. 

(S-71)  Customary  flexible  progress 
payments. 

(1)  Paying  progress  payments  assists 
in  financing  a  contractor's  performance 
and  reduces  the  contractor's  investment 
in  its  work  in  process  inventory.  The 
actual  investment  held  by  a  contractor 
in  work  in  process  inventory  is 
infiuenced  by  a  number  of  factors  in 
addition  to  progress  payments,  such  as 
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delivery  schedules,  cash  management 
practices,  and  Government  payment 
practices.  Progress  payment  amounts 
that  are  determined  by  using  uniform, 
standard  progress  payment  rates  (i.e.. 
90%  or  95%)  are  insensitive  to  these 
other  factors  influencing  investment 
and.  as  a  consequence,  result  in 
investments  by  contractors  in  worit  m 
process  inventory  that  vary  among 
contractors  and  across  contracts:  on  the 
other  band,  flexible  progress  payment 
rates  (expressed  as  a  percentage  that 
will  be  applied  to  costs  to  determine  the 
amount  payable  as  a  progress  payment 
in-the  same -manner  as  uniform, 
standard  progress  payment  rates)  are 
desigrted  to  tailer  more  dosely  the 
progress  payment  rale  to  the  cash  needs 
for  financing  performance  of  a  particular 
contractor  for  a  given  contract. 

(2)  For  flexible  progress  payments, 
cash  needs  are  meastn'ed  and  projected 
in  relation  to  invp.stment  underlying  the 
work  in  process  inventory  orer  the  life 
of  the  contract.  Totalmveslment  is 
measured  by  a  weighted  average  of  total 
costs  paid  by  the  contractor  to  complete 
performance  of  the  contract,  and  the 
contractor's  investment  is  the  weighted 
average  of  the  amount  not  paid  by  the 
Government.  TTie  Department  of 
Defense  (DoD).  as  a  matter  of  policy, 
has  concluded  that  a  contractor  should 
retain  at  least  a  5%  investment  in  work 
in  process  inventory  over  the  life  of  the 
contract.  Accordmgly,  the  DoD  wif! 
make  progress  payments  at  a  rate 
(expressed  as  a  vvhole  number)  that  is 
the  highest  rate  which  yields  a 
corresponding  investment  by  the 
contractor  in  work  in  process  inventory 
of  aot  less  than  5%.  This  progress 
payment  rate  is  to  be  determined  by  the 
DoD  Cash  Flow  Computer  Model.  In  no 
event  will  the  progress  payment  rate  be 
greater  than  100%.  or  less  than  the 
uniform,  standard  progress  payment  rate 
that  would  have  been  applied  to  the 
contract  absent  flexible  progress 
payments, 

(3)  Contracting  officers  shall  use  a 
fiexible  progress  payment  rate  in  lieu  of 
the  miifbim  standanl  rates  tf: 

(i)  The  contractor  requests  the  use  of 
flexible  progress  payments  rates, 

(ii)  The  contractor  agrees  to  the 
requirements  of  tiiis  section,  and 

(iii)  The  criteria  in  paragraph  (5) 
beiowat%  met. 

(4)  1'he  fiexible  progress  payment  rate 
shall  be  determined  through  application 
of  the  DoD  Cash  Flow  Convputer  Model. 
available  to  contracting  officers  on  the 
COPPER  IMPACT  computer  time 
sharing  network  under  the  computer  file 
name  "CASH  IL"  The  model  takes  into 
account  key  cash  flow  factors,  such  as 
contract  cost  profile;  delivery  schedules. 


subcontractor  progress  payments, 
liquidation  rates,  and  payment/ 
reimbursement  cycles.  Operating 
instruotions  and  cash  flow  data 
t'equirements  are  retrievable  within  the 
model  in  a  conversational  mode. 
Contractors  may  obtain  copies  of  the 
DoD  Cash  Flow  Computer  Model  User's 
Guide  from  the  Defense  Technical 
Information  Center,  Building  5.  Cameron 
Station.  Alexandria,  VA  22314. 
Contracting  officers  shall  not  grant 
contractor  access  to  Government  leased 
COPPER  IMPACT  time  sharing 
computer  network. 

(5)  Contractors  who  submit  certified 
cost  or  pricing  data,  as  defined  in  FAR 
15.804-2.  for  negotiated  fixed-price 
contracts  in  excess  of  $1  million  may 
request  flexible  progress  payments. 
Formally  advertised  contracts  are  not 
eligible  for  flexible  progress  payments. 
Flexible  progress  payments  are  not 
available  for  contracts  awarded  and 
performed  entirely  outside  of  the  Uaited 
States,  its  possessions  and  territories. 

(6)  Contractors  will  furnish  to  the 
contracting  officer  cash  flow  data  in  the 
form  and  context  specified  by  the  DoO 
Cash  Flow  Computer  Model  These  data 
include:  actual  arid  projected  inuured 
cost  broken  down  by  element  of  cost 
and  by  month  for  the  duration  of  the 
contract,  float  times  for  eadi  element  of 
cost  process  payment  receipts  and 
delivery  payment  receipts  and 
associated  contract  prices  and  profit 
percentage.  Contracting  officers  will 
verify  the  cash  flow  data  in  accordance 
with  normal  procedures  used  to  verify 
contractor  oost  and  pricing  data. 
Administrative  coatraixting  officers  are 
encouraged  to  establish  advance 
agreements  at  contractor  locations  for 
float  and  payment  lag  which  are 
common  to  several  contracts.  Such 
agreements  should  be  established  when 
administratively  practicaL 

(7)  A  redetermination  of  the  flexible 
progress  payment  rate  shall  be  made 
upon  the  request  of  the  Government  or 
contractor  if  measurement  of  Axe 
contractor's  cumulative  investment  in 
work  in  process  inventory  using  actual 
and  projected  cash  flow  data  indicates 
an  investment  level  above  7%  or  below 
3%.  The  cash  flow  computer  model  is 
designed  to  generate  a  {urjgress  payment 
rate  that  yields  a  target  investment  of 
5%,  based  on  a  weighted  average. 
Accordingly,  there  should  normally  be 
no  need  to  request  actual  and  projected 
contract  cash  flow  data  unless  delivery 
schedules  are  revised.  Government 
progress  payment  lag  times  are 
substantially  changed  from  those  used 
in  the  establishment  of  the  progress 
payment  rate,  or  substantial  new  work 
^e4^^  optionj  is  added  to  the  contract. 


(8)  As  noted  in  FAR  32.504.  the 
standards  for  progress  payments  to 
subcontractors  ought  to  be  the  same  as 
those  applicable  to  prime  contractors. 
Accordingly,  subcontractors  who 
request  a  flexible  progress  payment  rate, 
meet  the  criteria  in  paragraph  (5)  above 
and  agree  to  the  requirements  of  this 
section  are  to  receive  a  flexible  progress 
payment  rate.  The  subcontract  flexible 
progress  payment  rate  will  be 
determined  by  the  prime  contractor 
without  regard  to  the  progress  payment 
rate  in  the  prime  contract  The  DoD 
Cash  Flow  Computer  Modd  and 
associated  procedures  Will  be  used  by 
the  prime  contractor  and  a  reasonable 
review  of  the  cash  flow  data  provkled 
by  the  subcontractor  will  be  made. 

(9)  When  flexible  progress  payments 
are  contemplated  for  use  on  a  defihtthre 
contract  superseding  a  letter  contract  or 
an  unpriced  BOA  order,  the  applicable 
standard  progress  payment  clause  at 
FAR  52.232-10  shall  be  used  until 
definitization. 

232.502-2    Contract  finance  office 


Deviation  from  the  Progress  Payment 
clause,  policy  and  procedures 
prescribed  in  FAR  Part  32  and  this 
Supplement  shaH  be  authorized  only  by 
the  Office  of  the  Assistant  Secretary  of 
Defense  (Acquisition  and  Logistics)  in 
accordance  with  232.171. 

232.S02-4    Contract  clauses. 

(S-70)  The  contracting  officer  shall 
insert  the  clause  at  252.232-7003. 
Pro^-ess  Payments  for  Foreign  Military 
Sales  Acquisitions,  in  any  contract  that 
pro\nde8  for  progress  payments  and 
contains  FMS  requirements. 

(S-71)  The  ocmtracting  officer  shall 
insert  the  clause  at  2S2.232-7004. 
Flexible  Progress  Payments,  when  a 
flexible  progress  payment  rate  is  uned  in 
the  contract. 

232.503    Postaward  matters. 

232.503-1    Contractor  requests. 

Subject  to  the  specie  requirements  of 
agency  procedures,  contractor  requests 
for  progress  payments  may  be  submitted 
by  computer  generated  equivalents  of 
the  Standard  Form  1443. 

232.503-6    Swspensien  or  reduction  of 


(g)  Loss  contracts. 

(S-70)  Loss  ratio  adjustment 
procedures.  The  following  procedures 
shall  be  followed  whenever  the 
adjustments  required  by  FAR  32.503-6 
(f)  and  (g)  are  made: 

{i)  Except  as  provided  in  paragraph 
(ii)  below,  the  loss  r^tio  adjustment  shall 
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be  calculated  by  the  contracting  officer 
using  the  procedures  in  FAR  32.503-6(g) 
by  preparation  of  a  supplementary 
analysis  to  the  contractor's  request  for 
progress  payments: 

(ii)  The  Contractor  may  be  requested 
to  prepare  the  supplementary  analysis 
as  an  attachment  to  the  progress 
payment  request,  when  the  contracting 
officer  determines,  after  a  review,  that 
the  contractor's  methods  of  estimating 
the  Costs  to  Complete  are  reliable, 
accurate,  and  not  susceptible  to 
improper  influences,  prejudicial  to  the 
Government's  interests;  and 

(iii)  In  order  to  maintain  an  audit  trail, 
and  permit  verification  of  calculations, 
the  loss  ratio  adjustment  shall  not  be 
made  by  alteration  or  replacement  of 
the  data  on  the  contractor's  original 
request  for  progress  payment  (SF  1443  or 
computer  generated  equivalent). 

Subpart  232.6 — Contract  Debts 

232.600  Scop*. 

This  subpart  provides  additional 
guidance  for  the  collection  of  contract 
debts,  the  charging  of  interest  thereon, 
the  deferral  of  payments,  the 
compromise  and  termination  of  claims, 
and  the  reporting  of  contractor 
bankruptcies. 

232.601  Definition. 

Unless  otherwise  indicated  in  this 
subpart,  the  contract  financing  office 
within  each  military  department  and 
DLA  is  the  "responsible  official"  for 
purposes  of  FAR  Subpart  32.6. 

232.605  Responsibilities  and  cooperation 
among  Govemm«nt  officials. 

(b)  A  disbursing  officer  has  primary 
responsibility  for  determining  the 
amount  and  collection  of  contract  debt 
whenever  overpayments  or  erroneous 
payments  have  been  made.  The 
disbursing  officer  also  has  such  primary 
responsibility  when  the  amounts  due 
and  dates  for  payment  are  fixed  by  the 
terms  of  the  contract  itself,  and  copy  of 
such  contract  has  been  furnished  to  the 
disbursing  officer  with  notice  to  collect 
as  amounts  become  due.  Disbursing 
officers  are  those  officials  designated  to 
make  payments  under  a  contract  or  to 
receive  payments  of  amounts  due  under 
a  contract,  including  finance  and 
accounting  officers  at  installations 
where  integrated  accounting  is  in  effect. 

232.606  Det>t  detennlnation  and 
collection. 

(c)(9)(vii)  Upon  transfer  of  a  case  to 
the  contract  financing  office,  the  debt 
record  maintained  by  a  contracting 
officer  shall  be  closed  by  appropriate 
reference  to  the  date  of  transfer.  When  a 
disbursing  officer  is  primarily 


responsible  for  collection,  the  record  of 
the  debt  shall  be  maintained  until 
payment  or  advice  of  collection  is 
received.  In  all  cases  transferred  to  a 
contract  financing  office,  that  office 
shall  establish  and  maintain  an 
accounts  receivable  record  showing  all 
pertinent  information  relating  to  the 
debt,  including  an  indebtedness  and 
payment  record  reflecting  current  status, 
to  be  closed  upon  collection  or 
compromise,  or  referral  of  the  case  to 
the  General  Accounting  Office  or  to  the 
Department  of  lustice. 

(d)  In  the  absence  of  a  deferment 
agreement  made  by  the  contract 
financing  office,  a  report  of 
indebtedness  will  be  made  to  the 
General  Accounting  Office  upon  failure 
to  effect  collection  within  a  reasonable 
period,  generally  not  to  exceed  180  days 
from  the  date  the  debt  is  established. 

(e)  Before  a  debt  is  placed  on  the 
Hold-Up  List  {see  232.173),  or  before 
distribution  of  a  new  listing,  the  office 
undertaking  to  effect  collection  may 
sometimes  request  other  offices  having 
dealings  with  the  contractor  on  other 
contracts,  whether  contracting  officers 
or  disbursing  officers,  to  withhold 
payments  on  contracts,  for  application 
on  the  debt.  Government  personnel  are 
expected  to  cooperate  and  assist  in  the 
fulfillment  of  such  requests,  giving  due 
regard,  however,  to  the  effect  of  abrupt 
cessation  of  payments  on  the  operations 
of  the  contractor,  performance  of  the 
contracts,  and  the  interest  of  the  United 
Stales  in  such  contracts.  In  the  making 
of  these  requests  to  other  offices,  and  in 
complying  with  such  requests,  care  will 
be  taken  at  all  times  to  avoid 
overcollection  or  duplicate  collection. 
Each  check  to  liquidate  indebtedness 
pursuant  to  such  requests  will  be  drawn 
payable  to  "(contractor's  name  (or  office 
designated  for  contract 
administration))."  and  transmitted  to  the 
disbursing  officer  on  the  contract  under 
which  the  indebtedness  arose,  and  will 
be  accompanied  by  a  statement 
sufilcient  to  identify  the  indebtedness  to 
which  it  is  to  be  applied.  Appropriate 
notice  of  the  deduction  will  be  given  to 
the  contractor  concerned,  by  the  agency 
making  the  deduction. 

232.610    Demand  for  payment  of  contract 


(a)  Demands  for  payment  of  contract 
debts  resulting  from  other  than  a 
termination  for  default  shall  be  made  by 
the  ofl^  which  first  determines  an 
amount  due,  whether  it  be  the  Contract 
Administration  Office,  the  Contracting 
Office,  the  Disbursing  Office,  or  the 
selling  office/agency,  and  will  be 
handled  in  accordance  with  the 
regulations  of  the  department  or  agency 


to  which  that  office  is  assigned.  A  copy 
of  the  demand  shall  be  provided  to  the 
payment  office  cited  in  the  contract  and 
designated  to  receive  payment. 
Demands  for  payment  of  contract  debts 
resulting  from  a  termination  for  default, 
e.g.,  excess  costs,  unliquidated  progress 
payments,  and  liquidated  damages,  shall 
be  made  by  the  Procuring  Contracting 
Officer  and  shall  direct  the  debtor  t6 
make  payment  to  an  office  of  the 
Procuring  Department.  If  this  action  will 
result  in  the  payment  being  made  to  a 
payment  office  other  than  the  one  cited 
in  the  contract,  the  assigned  AGO  will 
issue  a  contract  modification 
designating  the  new  payment  office. 

232.613  Deferment  of  collection. 

(S-70)  Deferment  requests  will  be 
forwarded  as  soon  as  possible  to  the 
contract  financing  office  of  the 
Department  concerned.  Such  requests 
shall  be  supported  by  adequate 
identifying  and  explanatory  information, 
including  relevant  memoranda  and 
correspondence,  accounting  data, 
amounts  and  dates  of  any  collections, 
name  and  location  of  disbursing  office 
and,  if  applicable,  the  assignee,  date  of 
filing  of  appeal  or  of  action  with  the 
Claims  Court,  information  on  hand 
concerning  financial  condition  of  the 
contractor,  and  recommendations  for 
action  on  the  deferment  request. 
Incident  to  its  review  and  action  of  a 
deferment  or  installment  proposal,  the 
contract  financing  office  may  request 
additional  information,  as  well  as  other 
assistance  needed  from  the  transmitting 
office.  Such  requested  information  and 
assistance  will  be  furnished  promptly  so 
that  final  action  on  the  proposed 
deferment  or  installment  may  be  taken 
by  the  contract  financing  office  without 
unnecessary  delay.  Whenever  deemed 
appropriate  by  the  contract  financing 
office,  it  may  deal  directly  with  the 
contractor  concerning  collection  or 
deferment  of  the  debt. 

(S-71)  When  the  contract  financing 
office  enters  into  a  deferral  agreement 
or  a  compromise,  it  will  furnish  copies  to 
the  appropriate  contracting  officer  and 
disbursing  o^icer  when  deemed 
necessary. 

(S-72)  When  the  contract  financing 
office  denies  a  deferral  request,  or  does 
not  reach  agreement  with  a  contractor 
on  a  deferment,  it  will  give  timely  notice 
to  the  appropriate  contracting  officer 
when  deemed  necessary. 

232.614  Interest. 

232.614-1     Interest  cltarges. 

(c)  The  interest  rates  estabiisneo  oy 
the  Secretary  of  the  Treasury  will  be 
published  in  the  Federal  Re^ster  every  6 
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mMiths.  llie  current  rate  may  aiso  be 
olXatned  from  the  iJepflrtmcntai 
contr<*ct  financing  office  representative. 

233.616  Compromise  actions. 
Department  oT  Defense  authority 

under  the  ciied  statute  and  joint 
regulations  has  been  delegated  to  the 
Departments.  Within  each  Department 
for  those  debts  covered  by  this  subpart 
autherity  to  act  ia  conformity  to  the 
crted  statute  and  joint  relations  has 
been  delegated  to  the  contract  financing 
office. 

232.617  Contract  clause. 

taKT]  Tbe  toTlowing  further  exceptions 
have  been  established: 

(i)  Contracts  for  instructions  of 
military  personnel  or  ROTC  personnel  at 
civilian  schools,  colleges,  and 
universities: 

{n)  Basic  ajyrccments  with  telephone 
companies,  under  which 
comnranicaHons  services  and  facilities 
wf1\  be  ordered,  and  purchases  under 
such  agreements:  and 

(iii)  "Tnineportation  contracts  with 
common  carriers  for  conHnon  carrier 
services,  e.g..  common  carrier       ;' 
transportalina  serxices  procttred  by 
transportation  requests,  trjinsportatien 
warrantii.  hills  of  lading,  and  similar 
transportation  lorms. 

(S-70)  Cootractors  and  contracts 
mentioned  in  FAR  32.617(a)  (2)  through 
(5),  aad  other  contractors  in  exceptional 
circumstances,  may  be  exempted  from 
the  administrative  interest  charges 
required  bjr  this  subpart  when  so  agreed 
by  the  DoD  Contract  Finance 
Commitlee.  with  the  approval  of  the 
Assistant  Secretary  ef  Defense 
(Au^isition  and  logistics)  or  his 
representative. 

232.670    Transfer  of  responsiMNty  for  debt 
collection. 

fa)  Transfer  of  the  debt  case  will  be 
nftatle  to  the  contract  financing  office 
open  the  expiration  of  45  daj's  without 
full  collection  after  the  dale  of  initial 
demand,  whether  or  not  postponement 
has  been  requested.  Debt  cases  under 
contracts  terminated  for  default  shall  lie 
transferred  to  the  contract  financing 
office  of  the  Procuring  Department.  Debt 
cases  transferred  to  the  contract 
financing  office  of  the  Procuring 
Department  mtder  contracts  terminated 
for  default  shall  not  include  that  portion 
at  a  debt  related  to  actions  where  a 
disbursing  officer  has  primary 
responsibility.  AJl  debt  cases  where  the 
disbursing  officer  has  primary 
respoasibilitjr  shall  be  transferred  to  tbe 
contract  financing  office  of  the 
di^Nirsing  office's  depurtmenl.  Other 
types  of  dabt  cases  ^aH  be  transited 


to  the  contract  fiinancinf;  office  or  other 
office  of  the  Department  which  first 
determines  an  amount  to  be  due  in 
accordaaix  with  the  regulations  of  that 
Department. 

(b)  The  transfers  required  above  will 
not  be  made  for  amounts  less  than 
$UMiM).  However,  it  is  incumbent  on 
contracting  officers  and  disbursing 
officers  to  effect  collection  whenever 
and  by  such  aKans  as  are  practicable. 

(c)  The  contract  financing  office  of 
each  military  clepartment  shall  take 
appropriate  actions  to  effect  collection 
of  debts  referred  to  it.  This  includes 
administration  of  deferment  agreements: 
causing  debts  to  be  listed  on  the 
consolidated  list  of  contractors  indebted 
to  the  United  Stales,  commonly  known 
as  the  "ilold-Up  List:"  to  remove  names 
from  Ihe'^lold-Up  LisU"  to  determine 
administrative  uncoflectability:  and  to 
refer  debts  to  the  General  Accounting 
Office  or  the  Department  of  Justice  as 
appropriate.  Within  each  Department, 
no  arrangement  for  installment  or 
deferral  of  payments  may  be  made 
without  the  approval  of  the  contract 
financing  office.  Acting  in  conformity  to 
the  standards  stated  in  this  subpart, 
those  offices  may  approve  or  deny 
deferment  proposals  transmitted  to  them 
or  made  directly  to  them  by  contractors, 
or  approve  such  proposals  on  prescribed 
conditions. 

(d)  Responsibility  for  assuring 
effective  administration  in  accordance 
with  this  subpart  shaH  be  in  the 
Assistant  Secretary  of  Defense 
(Acquisition  and  Logistics). 
ResponsibilKy  for  enective 
administration  under  this  subpart  in 
each  D^artment  shall  be  in  the  Ikider 
or  Assistant  Secretary,  or  other 
designated  official,  responsible  for  the 
comptroller  function.  The  DoD  Contract 
Finance  Committee  riiall  advise  and 
assist  the  Assistant  Secretary  of 
Defense  {Acquisition  and  Logistics)  in 
assuring  proper  application  of  policies 
and  the  development  of  procedures 
hereunder,  and  in  the  formulation  of 
such  further  instructions  on  this  subject 
as  may  appear  desirable.  That 
Committee  is  responsible  for  this  sectiiMi 
and  will  develop  and  promulgate  herein 
supplemental  instructions  on  this 

^subject. 

232.671    Banicruptcy  reportino- 

For  those  debts  covered  by  this 
subpart,  claims  in  bankruptcy, 
insolvency,  or  in  proceedings  for 
reor;ganization  or  rearrangement  wifl  be 
furnished  to  the  Department  of  Justice. 
These  daiois  are  {»)  those  whic^  have 
been  transferred  to  a  contract  financing 
office:  (b)  those  on  their  way  te  a 
contract  fiaanciflg  office  at  kicE^ion  at 


bankruptcy  or  insolvency  proceedings: 
(c)  tbase  peiwitng  and  not  forwarded  to  « 
contract  financing  office  at  inception  of' 
bankruptcy  or  insolvency  proceedings: 
and  (d)  those  which  are  the  consequence 
of  bankruptcy  or  insolvency 
proceedings.  Information  on  a 
bankruptcy,  insolvency,  reorganization 
or  rearrangeroenl  will  be  providcid  as 
soon  as  possible  by  the  office  of  origin 
of  a  debt  to  that  office  within  a 
Department  desi^ated  to  receive  such 
information.  Proof  of  claim,  with 
pertinent  supporting  data  and 
documentation  shall  be  furnished  to  tbe 
Department  of  Justice  by  the  contract 
financing  office  or  by  such  other  office 
as  may  be  designated  within  a 
Department  AH  claims  arising  under  the 
same  contract  will  be  filed  by  the 
procuring  department  which  awarded 
the  contract.  Information,  reports,  and 
proof  of  claim  under  this  paragraph  are 
not  expected  on  debts  of  less  than  $600. 

Subpart  232.7— Conto«ct  Funtfng 
232.7S5    Contracts 


232.705-2    Clauses  for  Hmitation  of  cost  or 
funds. 

(a)  When  a  contract  is  of  the 
instaHoient  tjrpe.  theclaitse  at  FAR 
52.232-20.  Limitation  of  Casts,  may  be 
appropriately  modified. 

(c)  When  a  contract  is  of  the 
installment  type,  the  clause  at  FAR 
52.232-22.  Limitation  of  Funds,  may  be 
appropriately  siodified. 

Subpart  232.8— Assignmefit  of  Claims 

232J03    Policies. 

(b)  Only  DOD  contracts  for  personal 
services  may  prohibit  the  assignment  of 
claims  {see  FAR  32.806(b)  for 
appropriate  clause). 

(d)  For  purposes  of  DOD  contracts,  a 
national  emergency  is  deemed  to  exist 
(see  SO  U.S.C.  1651(a)  (4)  and  (5J). 
Nevertheless,  when  Departments 
determine  it  is  in  the  Government's 
interest,  they  may  exclude  the  no  set-off 
commitment  (Alt  I)  in  accordance  with 
Departmental  procedures. 

(e)  The  assignee  shall  forward  to  tbe 
administrative  contracting  officer, 
disbursing  officer,  and  surety,  if  any,  the 
notice  and  instrument  of  assignment  in 
the  number  of  copies  indicated  below: 

(l)To  the  administrative  contracting 
officer — a  true  copy  of  the  instrument  of 
assignment  and  an  original  and  three 
copies  of  the  notice  of  assignment.  The 
ac^inistrative  oontraeting  officer  shaU 
acknowledge  receipt  by  siting  and 
dating  all  c(^ies  of  the  notice  of 
assignment  and  shall— %%     v\  ■..,.-. 
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(i)  File  the  true  copy  of  the  instrument 
of  assignment  and  the  original  of  the 
notice  in  the  contract  file; 

(ii)  Forward  two  copies  of  the  notice 
to  the  disbursing  officer  designated  in 
the  contract  to  make  payment; 

(iii)  Return  a  copy  of  the  notice  to  the 
assignee;  and 

(iv)  Advise  the  procuring  contracting 
officer  that  the  assignment  has  been 
made. 

(2)  To  the  surety  or  sureties,  if  any — a 
true  copy  of  the  instrument  of 
assignment  and  an  original  and  three 
copies  of  the  notice  of  assignment.  The 
surety  shall  return  three  acknowledged 
copies  of  the  notice  to  the  assignee  who 
shall  forward  two  copies  to  the 
disbursing  officer  designated  in  the 
contract. 

(3)  To  the  disbursing  officer 
designated  in  the  contract  to  make 
payment — a  true  copy  of  the  instrument 
of  assignment  and  an  original  and  one 
copy  of  the  notice  of  assignment.  The 
disbursing  officer  shall  acknowledge 
and  return  to  the  assignee  the  copy  of 
the  notice  and  shall  file  the  true  copy  of 
the  instrument  and  original  notice. 

232.M6    Contract  dausM. 

(a)(2)  When  the  clause  at  FAR  52.232- 
23  is  used,  the  contracting  officer  shall 
also  insert  Alternate  I.  unless  excluded 
under  FAR  32.fl03(d). 

PART  23»-PROTESTS,  DISPUTES. 
AND  APPEAI^ 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

Sut>pai1  233.2— Disputes  and  Appeals 

233.210    Contracting  officer's  authority. 

Contracting  officer  authority  under 
FAR  33.210  is  limited  by  243.70. 

233.213    Ot>«igation  to  continu* 
performanc*. 

(a)  The  acquisition  of  aircraft,  naval 
vessels,  missiles,  tracked  combat 
vehicles,  and  related  electronic  systems 
shall  include  the  alternate  paragraph  (h). 
In  addition,  the  alternate  (h)  may  also  be 
used  in  those  contracts  or  classes  of 
contracts  when  it  has  been  determined, 
in  accordance  with  Department 
procedures,  that  it  is  essential  because 
of  unusual  circumstances  in  which  the 
performance  of  a  contract  may  be  so 
vital  to  the  national  security  or  to  the 
public  health  and  welfare  that 
performance  must  be  guaranteed  even  in 
the  event  of  a  dispute  that  may  be 
characterized  as  a  claim  relating  to.  as 
opposed  to  arising  under,  the  contract. 
Examples  of  the  types  of  unusual 
circumstances  when  continued 


performance  may  be  determined  to  be 
vital  to  the  national  security  or  public 
health  and  welfare  include  the 
acquisition  of  weapons,  support 
systems,  and  related  components  other 
than  those  listed  above,  or  other 
essential  supplies  or  services  whose 
timely  reprocurement  from  other  sources 
would  be  impracticable.  The 
determination  to  use  the  alternate 
paragraph  (h)  in  other  situations  shall  be 
made  by  the  head  of  the  contracting 
activity  responsible  for  the  acquisition 
involved. 

233.314    ContfMt  ciaus*. 

The  contracting  officer  may  use 
Alternate  I  under  the  conditions  set 
forth  in  233.2l3(a]  above. 

233.270    Claims  for  Interest  penalties 
under  ttie  Prompt  Payment  Act. 

(a)  The  Prompt  Payment  Act  (Pub.  L 
97-177)  provides  that  a  contractor  will 
be  paid  interest  penalties  when  certain 
payments  by  the  Government  are  not 
made  on  time  or  when  discounts  are 
taken  for  payments  that  are  not  made 
within  the  discount  period.  The  act 
applies  to  payments  made  on  contracts 
awarded  on  or  after  1  October  1982. 
Under  the  act.  interest  penalties  are  due 
if  the  contractor  is  not  paid  for  delivery 
of  complete  items  of  supplies  or  services 
within  15  days  after  the  required 
payment  date  (within  3  days  for  meat  or 
meat  food  products  and  within  5  days 
for  perishable  agricultural  commodities). 
Interest  penalties  are  also  due  on  the 
unpaid  portion  of  discount  payments 
made  after  the  discount  period.  Claims 
for  interest  penalties  not  paid  may  be 
made  under  the  Contract  Disputes  Act. 

(b)  The  required  payment  date  for 
purposes  of  the  Prompt  Payment  Act  is 
the  date  on  which  payment  is  due  under 
the  terms  of  the  contract  or.  if  a  specific 
date  on  which  payment  is  due  is  not 
established  by  the  contract,  30  days 
after  the  later  of  the  date  on  which  a 
proper  invoice  is  received  in  the 
designated  paying  office  or  the  date  on 
which  the  supplies  or  services  are 
accepted.  The  required  payment  date  for 
meat  and  meat  food  products  is  not  later 
than  the  7th  day  after  delivery,  and  for 
perishable  agricultural  commodities  is 
not  later  than  the  10th  day  after 
delivery,  unless  another  date  is  specified 
in  the  contract.  The  required  payment 
date  for  improperly  taken  discounts  is 
the  last  day  of  the  discount  period. 

(c)  Interest  penalties  begin  to  accrue 
on  the  day  after  the  required  payment 
date  and  end  on  the  date  on  which 
payment  of  the  amount  due  is  made. 
Interest  penalties  do  not  continue  to 
accrue  under  the  Prompt  Payment  Act 
after  the  filing  of  a  claim  for  such 


penalties  under  the  Contract  Disputes 
Act  or  for  more  than  one  year.  Interest 
penalties  also  do  not  accrue  under  the 
Prompt  Payment  Act  when  payment  is 
not  made  within  the  prescribed  period 
after  the  required  payment  date  because 
of  a  dispute  over  the  amount  of  the 
payment  or  other  allegations  concerning 
compliance  with  the  contract. 

Subpart  233.70 — Certification  Under 
Section  8 1 3  of  Pub.  L  9S-48S 

233.7000    Certtflcation  of  requests  for 
adiustment  or  relief  exceeding  $100,000. 

(a)  Section  813  of  the  1979  Department 
of  Defense  Appropriation  Authorization 
Act.  Pub.  L  95-485,  requires  the 
certification  of  contract  claims,  requests 
for  equitable  adjustment  to  contract 
terms,  requests  for  relief  under  Pub.  L 
65-804.  and  similar  requests  exceeding 
$100,000.  This  certification  must  be 
signed  by  a  senior  company  official  in 
charge  at  the  plant  or  location  involved. 
Although  the  law  only  requires 
submission  of  the  certification  with 
requests  exceeding  $100,000,  even  if  the 
requirement  is  not  set  forth  in  the 
contract,  the  clause  contained  at 
252.233-7000,  Certification  of  Requests 
for  Adjustment  or  Relief  Exceeding 
$100,000.  shall  be  inserted  in  all 
contracts  expected  to  exceed  $100,000  in 
value. 

(b)  Submission  of  the  section  813 
certification  is  required  in  addition  to 
any  certiHcation  required  by  the  Truth 
in  Negotiations  Act  and  by  FAR  15.804- 
4. 

(c)  Section  6(c)  of  the  Contract 
Disputes  Act.  Pub.  L  95-563,  also 
requires  the  certification  of  claims.  The 
section  813  certification  described  above 
is  due  when  the  claim  or  request  for 
relief  is  first  asserted  to  the 
Government.  However,  the  certification 
under  the  Contract  Disputes  Act  is  due 
only  after  a  dispute  has  come  into  being 
and  the  contractor  submits  a  written 
claim  for  the  purpose  of  obtaining  a 
contracting  officer's  decision.  A  single 
certification,  using  the  language 
prescribed  by  the  Contract  Disputes  Act 
but  signed  by  a  senior  company  official 
in  charge  at  the  plant  or  location 
involved,  can  be  used  to  comply  with 
both  statutes  in  those  situations  where 
the  first  assertion  of  a  claim  or  request 
for  relief  coincides  with  the  inception  of 
a  contract  dispute. 

(d)  In  determining  when  the  dollar 
thresholds  requiring  a  section  813 
certification  described  above  are  met. 
the  aggregate  amount  of  both  the 
increased  and  decreased  costs  shall  be 
used.  (See  215.804-2(a)(l)(ii).) 
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PART  234— MAJOR  SYSTEM 
ACOUtSmON      -.-^. 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  SO0D.3S.  DoD  FAR  Supptement 
201.301. 

234.000    Scope  of  pari 

Department  of  Defense 
implementation  of  OMB  Circular  A-100. 
Major  System  Acquisitions,  is  contained 
in  DoD  Directive  5000.1,  Major  System 
Acquisitions,  and  DoD  Instruction 
5000.2,  Major  System  Acquisition 
Procedures. 

234.005    General  requirements. 

234.005-70    Special  considerations. 

Selected  major  systems  programs  will 
require  compliance  with  several 
management/contract  requirements 
depending  on  dollar  thresholds  and 
stage  of  development  such  as:  Design-to- 
cost/life  cyde  cost  goals,  at  the  contract 
level  in  accordance  with  DuDD  4245.3. 
Design- to-Cost;  system  production  plans 
in  accordance  with  DoDD  4245.6, 
Defense  Production  Management;  test 
and  demonstration  requirements  in 
accordance  with  DoDI  5000.3.  Test  and 
Evaluation;  cost/schedule  control 
.system  criteria  (C/SCSC)  in  accordance 
with  DoDI  7000.2.  Performance 
Measurement  for  Selected  Acquisitions; 
and  standardization  requirements  in  the 
engineering  design  in  accordance  with 
DoDI  4120.3.  Defense  Standardization 
and  Specification  Program.  The 
contracting  officer  shall  include 
applicable  provisions/clauses  in 
soKcitalions  and  contracts  consistent 
with  the  requirements  of  the  specific 
acquisition. 

234.005-71    Contract  clauses  for  major 
systems  acqaisltlons. 

When  compliance  with  C/SCSC  is 
required,  the  solicitation  and  resulting 
contract  shall  include  the  provision  at 
252.234-7000,  Notice  of  Cost /Schedule 
Control  Systems,  and  the  dause  at 
252.234-7001,  Cost/Sdiedule  Control 
Systems. 

PART  23S— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  500a35.  DoD  FAR  Supplemeat 
201.301. 

23S.e01    DefMtions. 

The  following  terms  and  categories 
relating  to  "research  imd  development" 
are  those  set  forth  by  the  Department  of 
Defense  for  management  of  RDT&E 
p;  ograms.  However,  the  term  "research 
and  devfHopment"  as  used -in  this 
regulation  ordinarily  encompasses  only 
the  Resea.xA,  Exploratory  Ctevelopment. 


Advanced  Development.  Engineering 
Development,  and  Operational  Systems 
Development  categories  beknv. 
Generally,  it  does  rjot  cover  the 
management  and  support  category.  For 
example,  construction  of  recreational 
facilities  at  an  installation  used 
exclusively  or  generally  for  research  and 
development  would  not  be  acquisition  of 
"research  and  development"  under  this 
regulation.  Nevertheless  in  an 
exceptional  case,  depending  upon  the 
particular  facts,  some  kinds  of  work 
within  management  and  support  could 
be  "research  and  development"  within 
this  regulation: 

"Advanced  development"  means  all 
effort  directed  toward  projects  which 
have  moved  into  the  development  of 
hardware  for  test.  The  prime  result  of 
this  type  of  effort  is  proof  of  design 
concept  rather  than  the  development  of 
hardware  for  service  use.  Projects  in  this 
category  have  a  potential  military 
application. 

"Educational  or  other  nonprofit 
organization"  means  any  corporation, 
foundation,  trust,  or  institution  operated 
for  purposes  of  higher  education  or 
whose  primary  purpose  is  the  conduct  of 
scientific  research,  not  organized  for 
profit  and  no  part  of  whose  net  earnings 
inure  to  the  profit  of  any  private 
shareholder  or  individual. 

"Engineering  develc^ment"  means 
those  projects  in  full-scale  engineering 
development  for  Service  use  but  which 
have  not  yet  received  approval  for 
production  or  had  production  funds 
included  in  the  DoD  budget  submission 
for  the  budget  or  subsequent  Hscal  year. 
This  area  is  characterized  by  major  line 
item  projects  and  program  control  will 
be  exercised  by  review  of  individual 
projects. 

"Exploratory  development"  means  all 
effort  directed  toward  the  solution  of 
specific  mitttary  problems,  short  of 
major  development  projects.  This  type 
of  effort  may  vary  from  fairly 
fundamental  applied  research  to  quite 
sophisticated  bread-board  hardware, 
study,  programming  and  planning 
efforts.  It  would  thus  include  studies, 
investigations  and  minor  development 
effort.  The  dominant  charaderistic  of 
this  category  of  effort  is  that  it  be 
pointed  toward  specifrc  military 
problem  areas  with  a  view  toward 
iieveloping  and  evaluating  the  feasibility 
and  practicability  of  proposed  solutions 
and  determining  their  parameters. 

"Management  and  support"  means  all 
effort  directed  toward  support  of 
installations  or  operations  required  for 
general  research  and  development  use. 
Included  would  be  military  constniction 
of  a  general  nature  unrelated  to  specific 
progranw,  maintetiance  support  of 


laboratories,  operation  and  maintenance 
of  test  ranges,  and  maintenance  of  test 
aircraft  and  ships.  Costs  of  laboratory 
personnel,  either  in-honse  or  contrad- 
operated.  would  be  assigned  to 
appropriate  projects  or  as  a  line  item  in 
the  Research.  Exploratory  Development, 
or  Advanced  Development  Program 
areas,  as  appropriate. 

"Operational  system  development" 
means  those  projects  still  in  full-scale 
engineering  development  but  which 
have  received  approval  for  production 
through  DSARC  or  other  action,  or 
production  funds  have  been  included  in 
the  DoD  budget  submission  for  the 
budget  or  subsequent  fiscal  year.  All 
items  in  this  area  are  major  line  items 
projects  which  appear  as  RDT&E  Costs 
of  Weapons  Systems  Elements  in  other 
programs.  Program  control  will  thus  be 
exercised  by  review  of  the  individual 
projects. 

"Research"  means  all  e^rt  of 
scientific  study  and  experimentation 
directed  toward  increasing  knowledge 
and  understanding  in  those  fields  of  the 
physical,  engineering,  environmentai 
and  life  sciences  related  to  long-term 
national  security  needs.  It  provides 
fundamental  knowledge  required  for  the 
solution  of  military  problems.  It  forms  a 
part  of  the  base  for  (a)  subsequent 
exploratory  and  advanced 
developments  in  Defense  related 
technolo^es,  and  (b)  new  or  improved 
military  functional  capabilities  in  areas 
such  as  communications,  detection, 
tracking,  surveillance,  propulsion, 
mobility,  guidance  and  control, 
navigation,  energy  conversion,  materials 
and  structures,  and  personnel  support. 

"Unsolicited  proposal"  means  a 
written  research  and  development 
proposal  submitted  to  an  agency  on  the 
initiative  of  the  submitter  for  the 
purpose  of  obtaining  a  contract  with  the 
Government  and  which  is  not  in 
response  to  a  formal  or  informal  request 
(other  than  an  agency  request 
constituting  a  publicized  general 
statement  of  needs.) 

23SM3    PoNcy. 

(a)  Use  of  contracts.  Grants  are 
authorized  under  42  U.S.C.  1891  for 
basic  research  at  educational 
institutions  and  other  nonprofit 
organizations  whose  primary  purpose  is 
the  conduct  of  scientific  research.  The 
policies  and  procedures  for  grants  are 
prescribed  by  other  Department  of 
Defense  directives  as  implemented  in 
Departmental  procedures. 

(b)  Cost  sharing.  Cost  sharing  under 
DoD  contracts  is  encouraged  in 
accordancewith  Federal  Management 
Circular.  FMC73-3;  "Cost  Sharing  on 
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Federal  Research,"  in  the  acquisition  of 
basic  and  applied  research.  This 
paragraph  provides  guidelines  for 
participation  by  contractors,  both  profit 
and  nonprofit,  in  the  cost  of  research 
supported  by  DoD. 

|b)(S-70)  Scope. 

(i)  These  guidelines  are  applicable  to 
all  research  contracts. 

(ii)  These  guidelines  need  not  be 
applied  to  development  projects  (i.e., 
projects  for  which  the  principal  purpose 
is  the  production  of,  or  design,  testing  or 
improvement  of,  products,  materials, 
devices,  systeTis  of  methods).  However, 
contracting  officers  may  apply  some  or 
all  of  these  guidelines  to  development 
contracts. 

(b)(S-71)  Cost  Participation  by 
contractors,  (i)  Participation  by 
contractors  in  the  cost  of  conducting 
research  projects  is  intended  to  serve 
the  mutual  interests  of  the  DoD  and  the 
contractors  by  helping  to  assure  efficient 
utilization  of  the  resources  available  for 
the  conduct  of  research  projects  and  by 
promoting  sound  planning  and  prudent 
fiscal  policies  by  contractors. 

(ii)  Contractors  shall  be  encouraged  to 
contribute  to  the  cost  of  performing 
research  unless  it  is  concluded  that  a 
request  for  cost  sharing  would  not  be 
appropriate  because  of  any  one  of  the 
following: 

(A)  The  particular  research  objective 
or  scope  of  effort  for  the  contract  is 
specified  by  the  Government  rather  than 
proposed  by  the  contractor  this  would 
usually  include  any  formal  Government 
request  for  proposals  for  a  specific 
project: 

(B)  The  research  effort  has  only  minor 
relevance  to  the  commercial  activities  of 
the  contractor,  and  the  organization  is 
proposing  to  undertake  the  research 
primarily  as  a  service  to  the 
Government;  or 

(C)  The  contractor  has  little  or  no 
outside  sources  of  funds  from  which  to 
make  a  cost  contribution.  Cost  sharing 
should  generally  not  be  requested  if  cost 
sharing  would  mean  that  the 
Governjnent  would  have  to  provide 
funds  through  some  other  means  (such 
as  fees)  lo  enable  the  contractor  to  cost 
share.  It  should  be  recognized  that  those 
contractors  who  are  predominantly 
engaged  in  research  and  development 
and  have  little  or  no  production  or  other 
service  activities  may  not  be  in  a 
favorable  position  to  make  a  cost 
contribution. 

(b)(S-72)  Amount  of  cost  sharing. 
When  cost  sharing  is  required,  the 
amount  of  cost  participation  by  the 
contractor  may  vary  in  accordance  with 
a  number  of  factors  relating  to  the 
contractor's  or:ganization  (profit  or 
nonprofit),  and  the  character  of  the 


research  effort.  The  amount  of  cost 
participation  should  reflect  the  mutual 
agreement  of  the  parties.  Factors  which 
the  contracting  officer  may  consider  in 
any  negotiations  with  contractors 
regarding  the  amount  of  cost 
participation,  include  the  following: 

(i)  Cost  participation  by  educational 
institutions  and  other  not-for-profit  or 
nonprofit  contractors  should  normally 
be  at  least  1%  of  total  contract  cost.  In 
many  cases  cost  sharing  of  less  than  5% 
of  total  project  cost  would  be 
appropriate  in  view  of  the  contractor's 
nonprofit  status  and  limited  ability  to 
recover  the  cost  of  such  participation 
from  non-Federal  sources.  However,  in 
some  cases,  it  may  be  appropriate  for 
educational  institutions  to  provide  a 
higher  degree  of  cost  sharing,  such  as 
when  the  cost  of  the  research  consists 
primarily  of  the  academic  year  salary  of 
faculty  members,  or  when  the  equipment 
acquired  by  the  institution  for  the 
project  will  be  of  significant  value  to  the 
institution  in  its  educational  activities. 

(ii)  The  amount  of  cost  participation 
by  commercial  contractors  should 
depend  to  a  large  extent  on  whether  the 
research  effort  or  results  are  likely  to 
enhance  the  contractor's  capability, 
expertise  or  competitive  position,  and 
the  value  of  such  enhancement  to  the 
contractor.  It  should  be  recognized  that 
those  contractors  who  are 
predominantly  engaged  in  research  and 
development  and  have  little  or  no 
production  or  other  service  activities 
may  not  be  in  a  favorable  position  to 
derive  a  monetary  benefit  from  their 
research  under  Government  contracts. 
Therefore,  cost  participation  by 
commercial  contractors  could 
reasonably  range  from  as  little  as  1%  or 
less  of  the  total  project  cost,  to  more 
than  50%  of  total  project  cost. 

(iii)  If  the  contractor  will  not  acquire 
title  to  or  the  right  to  use  inventions, 
patents,  or  technical  information 
resulting  from  the  research  project,  it 
would  generally  be  appropriate  to 
obtain  less  cost  sharing  than  in  cases  in 
which  the  contractor  acquires  such 
rights. 

(iv)  A  relatively  low  degree  of  cost 
sharing  may  be  appropriate  if,  in  the 
view  of  the  contracting  officer,  an  area 
of  research  requires  special  stimulus  in 
the  national  interest. 

(v)  A  fee  or  profit  will  usually  not  be 
paid  if  the  contractor  is  to  contribute  to 
the  cost  of  the  research  effort,  but  the 
amount  of  cost  sharing  may  be  reduced 
to  reflect  the  fact  that  the  organization  is 
foregoing  a  normal  fee  or  profit  on  the 
research.  However,  if  the  research  is 
expected  to  be  of  only  minor  value  to 
the  contractor,  it  may  be  appropriate  for 
the  contractor  to  make  a  contribution  in 


the  form  of  a  reduced  fee  or  profit  rather 
than  sharing  the  costs  of  the  contract. 

(b)(S-73)  Administration. 

(i)  Cost  participation  may  be 
accomplished  by  a  contribution  to  either 
direct  or  indirect  costs,  provided  that 
such  costs  would  otherwise  be 
allowable  in  accordance  with  any  cost 
principles  applicable  to  the  contract, 
and  that  the  costs  are  not  charged  lo  the 
Government  under  any  other  grant  or 
contract. 

(ii)  The  amount  of  cost  participation 
by  a  contractor  may  be  determined  for 
each  individual  research  contract  or.  if 
the  contracting  officer  desires,  for  the 
aggregate  of  all  or  some  of  the 
contractor's  research  projects  supported 
by  DoD.  When  the  amount  of  cost 
sharing  is  determined  for  individual 
projects,  the  contracting  officer  may 
consider  the  contractor's  participation 
over  the  total  term  of  the  project  so  that 
a  relatively  high  contribution  in  one  year 
may  be  offset  by  a  relatively  low 
contribution  in  another  year.  If  the 
amount  of  the  contractor's  cost  sharing 
is  to  be  determined  for  the  aggregate  of 
all  or  some  of  DoD's  projects,  relatively 
high  contributions  on  some  projects  may 
be  offset  by  relatively  low  contributions 
on  other  projects. 

(c)  Recoupment.  The  policy  and 
procedures  in  Subpart  235.71  apply  with 
respect  to  the  recovery  of  nonrecurring 
costs  on  commercial  sales  of  defense 
products  and  technology.  Also,  see  Part 
225  for  guidance  on  recovery  of 
nonrecurring  research,  development,  test 
and  evaluation  costs  when  acquisitions 
are  made  for  foreign  military  sales 
customers. 

235.004    Publicizing  requirements  and 
expanding  research  and  development 
sources. 

(a)  In  addition  to  the  requirements  of 
FAR  35.004(a),  where  the  contracting 
mission  warrants  it.  Research  and 
Development  Bidders  Mailing  Lists  will 
be  established  by  purchasing  activities 
in  accordance  with  Supplement  No.  4, 
Procedures  for  Submission  of 
Applications  To  Be  Placed  on  Research 
and  Development  Bidders  Mailing  Lists. 

(a)(2)  Contracting  officers,  technical 
personnel,  and  small  business 
specialists  shall  cooperatively  seek  and 
develop  information  on  the  technical 
competence  of  small  business  concerns 
for  research  and  development  contracts. 
Small  business  specialists  shall 
regularly  bring  to  the  attention  of 
contracting  officers  and  technical 
personnel  descriptive  data,  brochures, 
and  other  information  as  to  small 
business  concerns  that  are  apparently 
competent  to  perform  research  or 
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developmen*  work  in  fields  in  which  Ae 
contracting  activity  is  interested.  In 
order  to  coopetMe  with  the  Small 
Business  Administcation  in  oarrying  out 
its  responsibfllty  of  assisting  small 
business  concerns  to  obtaia  contract 
for  research  and  development, 
contracting  offjcers,  technical  personnel 
and  small  business  specialists  shall 
upon  request,  provide  to  authorized  SBA 
representatives  fnforniatioB  necessary 
to  understand  Hie  Government's  need 
concerning  research  and  development 
programs  consideration  for  specific 
future  acquisition  actions.  Normally,  this 
informatioa  shall  be  provided,  as  early 
as  practicable,  to  SBA  representatives 
assigned  to  a  contracting  activity  and 
shall  cover  the  Government's 
requirements  for  each  proposed 
research  and  development  acquisition 
exceeding  $25,000.  To  tb«  maximuai 
extent  feasible.  SBA  shall  be  afforded^ 
minimum  of  15  working  days  to  provide 
pertinent  information  concerning 
qualified  potential  small  business 
sources  developed  through  its 
investigation  of  the  capabilities  of 
specific  firms  in  the  particular  field  of 
research  and  development  covered  by 
such  mxfmmUon*.  FaU  evaluation  shall 
be  given  to  any  such  information  in 
selecting  qualihed  sources.  Sources 
recommended  by  SBA  for  «  specific 
acQuisltion  shall  be  solicited.  Exception 
to  the  policy  of  providing  SBA  a 
minimum  15  working  day  interval  to 
recommend  additional  qualified  small 
research  and  development  sources  (or  a 
proposed  acquisition  will  be  permitted 
only  In  those  cases  where  the  head  of 
the  contracting  activity  or  the  HCA's 
designated  representative  advises  the 
SBA  representative  that  such  action 
would  result  in  unjustifiable  delay. 


23SjeOS    Mtafki 

(d)(6)  Otlwr  coasidemtions  pecu&ar  to 
the  work  to  be  performed  include — 

(i)  Technical  considerations,  such  as 
any  known  specrBc  pfaenoxnena  ar 
techniques,  and 

(ii)  A  detailed  description  of  the 
technical  requirements  and  subordinate 
tasks  (the  emphasis  on  the  detailed 
description  of  the  tetiinicai 
requirements  and  subordinate  tasks 
shall  be  on  achtevemeat  of  performance, 
operational  and  support  requirements, 
rather  than  specifjring  detailed 
procediu-e«  or  nrcthods  of 
accomplishment). 

23S.006    Contracting  metttods  and 
cootract  typs. 

(a)  Acquisition  by  negotiatton  ma.]/  Dot 
be  nieoessaiy  in  teaesadx  and 
devdapment  acquisitions.  Two-step     ' 
sealed  bidding  (see  FAR  14.S)  may  be 


appropriate,  for  example,  in  the  case  of 
an  advanced  developmental  project. 

235.007    SoNcttallons. 

ta)Through  its  research  and 
deveiopmerU  programs,  the  Department 
of  Defense  must  seek  the  most  advanced 
scientific  knowledge  attainable  and  the 
best  possible  equipment,  weapons,  and 
weapon  systems  that  can  be  devised 
and  produced.  This  means  two  things. 
First,  it  means  seeking  the  best  scientific 
and  technological  sources  consistent 
with  the  demands  of  the  proposed 
acquisition  for  the  best  mix  of  cost, 
performances  and  schedules.  Second,  it 
means  continuing  efforts  to  increase  the 
number  of  qnalified  sources,  and  to 
encourage  participation  by  small 
business  concerns,  as  well  as  others,  in 
Defense  researrf.  and  development  (see 
also  FAK  9.104). 

(5)  Other  relevant  factors  include 
review  of  information  obtained  as  a 
resiiU  -of  synopsis  of  the  requirement  or 
other  advance  put>}icily  (FAR 
35.004(a)(1)). 

(b)  Sources  that  become  known  as  a 
result  of  synopsis  or  other  means  of 
pubBctzing  reqatrements  shall  be 
solicited  only  if  such  sources  possess 
the  necessary  security  clearance.  When 
a  source  not  iaittally  soHcited  requests  a 
copy  of  a  solicitation  and  such  source 
has  been  technically  evaluated  within 
the  past  six  months  and  determined  not 
quabiied.  the  source  shaU  be  so  advised 
and  provided  a  copy  of  the  solicitation 
in  accordance  with  FAR  5.102  if  still 
requested.  In  the  event  such  source  has 
not  been  technically  evaluated  within 
the  past  six  months,  a  copy  of  dw 
request  ibr  proposal  shall  be  furnished 
in  aocordance  with  FAR  5.10&  but  only 
after  advice  has  been  given  to  the 
source  makii^  the  request  as  to  the 
reasons  for  the  limited  solicitation  and. 
as  appropriate,  the  unlikelihood  of  any 
other  source  being  able  to  qualify  for  a 
contract  award  under  the  circumstances. 
The  {ormal  solicitation  process  is  not  the 
only  method  of  entering  into  contracts 
for  research  and  development.  The 
ongoing  research  and  development  work 
piu-saed  in  industrial  laboratories  is 
producing  ideas  and  products  of  interest 
to  the  C^vemraent'  this  is  especially 
true  in  the  exploratory  and  advanced 
development  segment  of  the  research 
and  development  spectrum.  In  the  RAD 
areas  where  there  has  been  unique  and 
significant  industrial  accomplishment  by 
a  specific  concern,  the  establishment  of 
specifications  for  solicitation  of  others 
may  defeat  the  purpose  of  taking 
advantage  of  this  industrial  initiative.  In 
such  cases,  see  FAR  3&J307{H.  In  all 
acquisitions  of  research  and 
development  in  which  no  small  business 


source  was  solicited  for  a  proposaL  a 
statement  shall  be  incladed  in  the 
solicitation  fiic  setting  forth  the  reasons 
for  not  soliciting  small  business.  Where 
there  is  no  substantial  question  as  to  the 
choice  of  the  source,  as  set  forth  in  <!). 
(2)  and  (3|  below,  solicitations  may  be 
limited  to  a  single  source  in  accordance 
with  Part  206: 

(1)  As  a  result  of  thorough  evaluation, 
only  one  source  is  found  fully  qualified 
to  perform  the  proposed  work.  (See 
206.302-1(b)(l).) 

(2)  The  purpose  of  the  contract  is  to 
explore  an  unsolicited  proposal  which 
offers  significant  scientific  or 
technological  promise,  represents  the 
product  of  original  thinking,  and  was 
submitted  in  confidence  by  one  source. 
(See  206.30Z-Hb)pl.) 

(3)  Where  the  purpose  of  the  contract 
is  to  take  advantage  of  unique  and 
significant  industrial  accomplishment  by 
a  specific  concern,  or  to  insure  that  a 
new  product  or  idea  of  a  specific 
concern  is  given  financial  support  (See 
206JO2-l(bM7)  or206.S02-3(b)(2).J 

(c)  The  requirements  of  FAR  35.007(^ 
apply  eidy  as  applicable  to  a  specific 
acquisition.  Solicitations  shall  also 
provide  offerors  the  opportunity  to 
indicate  the  appropriate  specifications 
and  standards  and  to  specify  the  way 
they  will  be  applied  and  tailored  to 
achieve  the  obfectives.  desired  results 
and  comply  with  ihe  requirements 
stated  in  the  solicitation. 

(g)  In  soliciting  proposals  for  the 
conduct  of  research  and  exploratory 
development  it  may  be  desirable  for  the 
Government  to  famish  prospective 
contractors  «vith  certain  infoonatioa 
elaborating  on  the  proposed  statement 
of  work,  in  order  to  permit  optimum 
response  by  offerors  and  to  allow  more 
timely  and  comparable  evaluation  of 
proposals  by  the  Government  This 
information  normally  should  consist  of 
the  Government's  estimate  of  the 
scientific  and  technical  man-effort  or 
other  reasonable  indicators,  it  envisions 
when  it  is  not  possible  to  describe  the 
magnitude  of  the  proposed  work  to  a 
sufficienUy  definitive  degree.  For 
example,  the  estimated  effort  may  be 
expressed  in  terms  of  ntnnbers  ol  man- 
months  or  years  in  particular 
occupational  categories.  This  technique 
may  be  appropriate  in  cases  of 
contractors  for  research  studies, 
investigations,  or  laboratory  scale 
evaluations  of  feasibility  where  the 
Government  desires  to  limit  the  scope  of 
effort  or  depth  of  research.  Where  the 
degree  of  effort  type  of  information  is 
furnished,  it  should  be  made  clear  that 
Budi  information  is  advisory  only  and  is 
not  cause  for  rasthctii^  what  the 
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contractor  believes  to  be  a  iHeritorious 
technical  proposal. 

(i)^  Under  the  circumstances  discussed 
in  FAR  35.007(i)  and  subject  to  FAR  Part 
6  and  Subpart  215.5,  the  contracting 
ofHcer  may  discuss  new  ideas  or 
products,  encourage  submission  of 
proposals  and  negotiate  with 
prospective  sources  without  a  formal 
solicitation. 

235.008    Evaluatkxi  fof  award. 

(a)  Before  determining  the  technical 
competence  of  prospective  contractors, 
and  recommending  to  the  contracting 
officer  the  concern  or  concerns  that  they 
consider  most  technically  competent, 
cognizant  technical  personnel  shall 
consider  all  the  evaluation  factors  set 
forth  in  the  solicitation  (see  FAR 
35.007(e]  for  examples  of  evaluation 
factors). 

'     (e)  Proposals  for  cost  reimbursement 
type  or  fixed  price  type  contracts  may 
be  penalized  during  evaluation  to  the 
degree  that  the  estimated  cost  is 
unrealistically  low.  The  contracting 
officer,  in  accordance  with  FAR  15.1001, 
shall  notify  of  that  decision  those 
offerors  whose  proposals  or  offers  have 
been  determined  to  be  unacceptable. 

(e){S-70)  Evaluation  of  price  and 
costs. 

(i)  While  cost  or  price  should  not  be 
the  controlling  factor  in  selecting  a 
contractor  for  a  research  or 
development  contract,  cost  or  price 
should  not  be  disregarded  in  the  choice 
of  the  contractor, 

(ii)  Price  analysis  generally  considers 
the  overall  reasonableness  of  the 
proposals  in  relation  to  the  total 
contemplated  expenditures  and  the 
extent  and  nature  of  the  task  scheduled 
to  be  accomplished.  In  most  research 
and  development  contracts,  the  inability 
to  define  specifications  and  the  nature 
of  the  end  items  prevent  the  effective 
use  of  certain  techniques  of  price 
analysis,  such  as  comparisons  with  prior 
quotations  and  current  prices  and 
evaluations  in  terms  of  quantitative 
yardsticks.  The  conclusions  reached  by 
price  analysis  techniques  must  be 
supported  by  cost  analysis  procedures, 
used  to  examine  the  details  of  the 
offerors'  proposals. 

(iii)  The  analysis  of  cost  factors  begins 
with  an  evaluation  of  the  reliability  of 
the  offeror's  cost  esbmating  procedures 
and  the  dependability  of  offeror's  cost 
controls,  as  demonstrated  by  offeror's 
history  of  cost  management  in  the 
performance  of  other  contracts  or  by 
offeror's  establishment  of  a  sound 
practice  for  this  purpose.  The  cost 
analysis  proceeds  with  a  critical 
examination  of  the  composition  of  each 
cost  element  in  terms  of  its  expected 


application  to  the  objectives  of  the 
contract,  and  its  conformance  to  the 
accepted  principles  of  allocability  and 
reasonableness.  (See  FAR  31.3  and  FAR 
31.201.)  A  Government  cost  estimate 
may  help  in  projecting  tools  for  these 
purposes  and  may  develop  the  expected 
incidence  of  various  cost  factors  in 
relation  to  performance  phases,  planned 
segments,  or  identification  "milestones." 
This  estimate  should  provide  a  summary 
forecast  of  the  time,  effort,  materials, 
equipment,  and  services  necessary  to 
accomplish  the  research  or  development 
objective.  The  comparison  and 
reconciliation  of  the  Government  cost 
estimate  with  the  offeror's  cost  estimate 
for  the  same  phases,  segments,  or  events 
should  bring  into  focus  any  areas  of 
excessive  or  insufficient  emphasis  and 
provide  a  foundation  for  meaningful 
discussions  with  the  o^eror. 

(iv)  Special  care  should  be  exercised 
to  comply  with  FAR  31.205-1  and  FAR 
31.205-18  in  the  allowance  of  advertising 
costs  under  FAR  31.311-1. 

(e)(S-71)  Documentation.  Contract 
files  for  research  and  development 
acquisition  shall  be  fully  documented  to 
include  the  basis  and  reasons  for  the 
selection  of  the  sources  solicited  and  for 
the  award.  Such  documentation  should 
be  adequate  to  justify  the  selection  of 
the  contractor  over  others  whose 
proposals,  from  the  standpoint  of  some 
single  factor  (such  as  lower  estimated 
costs  or  short  performance  time),  might 
appear  more  advantageous  to  the 
Government  (see  FAR  4.1). 

235.010    Sdmtiflc  and  tachnical  raporta. 

(a)  Scientific  and  technical  reports  are 
documents  written  for  the  permanent 
record  to  document  results  obtained 
from  and  recommendations  made  on 
scientific  and  technical  activities 
relating  to  a  single  project,  task  or 
contract,  or  relating  to  a  small  group  of 
closely  connected  efforts  within  the 
Department  of  Defense  Research  and 
Development  Program.  A  completed 
Report  Documentation  Page  (DD  Form 
1473)  is  to  be  included  in  each  copy  of  a 
scientific  or  technical  report  required  by 
the  contract  (see  Part  253).  Whenever  a 
scientific  or  technical  report  is  required 
as  a  product  of  the  Research, 
Development  Test  and  Evaluation  Effort 
the  contracting  officer  will  assure  that 
the  requirement  for  a  completed  DD 
Form  1473  is  clearly  j^ ted  and  that  a 
complete  DD  Form  1wf%\»  included  with 
each  copy  of  the  required  scientific  and 
technical  reports.  Scientific  and 
technical  reports  should  be  reproduced 
as  economically  as  practicable, 
consistent  with  the  reporting  needs  of 
the  Government. 


(b)  Copies  of  scientific  and  technical 
reports  resulting  from  DoD  contracts  are 
furnished  to  the  Defense  Technical 
Information  Center  (DTIC)  which 
provides  a  central  service  for  the 
interchange  of  scientific  and  technical 
information  of  value  to  the  Department 
of  Defease  and  its  contractors. 
Organizations  may  become  eligible  for 
this  service  by  registering  in  accordance 
with  Defense  Logistics  Agency 
Regulation  4185.10,  Certification  and 
Registration  for  Access  to  DoD  Defense 
Technical  Information,  which  is 
available  from  the  Defense  Technical 
Information  Center.  Cameron  Station. 
Alexandria,  Virginia  22314. 

235.011     Data. 

(a)  The  data  clauses  as  required  by 
Subpart  227.4  usually  provide,  among 
other  things,  for  the  reproduction  and 
use  for  any  purpose  of  the  Government 
of  any  or  all  of  the  information  to  be 
provided  under  the  contract.  Contracting 
officers  shall  require  contractors  to 
furnish  all  such  information  resulting 
from  research  and  development 
contracts. 

235.014    Govamment  proparty  and  titla. 

(b)  The  basic  requirements  to  be 
observed  by  the  Departments  for 
establishing  and  maintaining  control 
over  Government  Property  are  set  forth 
in  Part  245. 

(1)  In  determining  whether  to  grant  the 
approval  to  the  contractor,  the 
contracting  officer  shall  determine  that 
the  proposed  acquisition  is  essential  to 
performance  of  the  contract.  Approval 
may  be  granted  either  on  a  line  item 
basis  or  for  clearly  defined  classes  of 
items. 

(c)  Headquarters.  Air  Force  Systems 
Command  (AFSC)(PMPR),  Andrews  Air 
Force  Base.  Maryland  20334,  is 
responsible  In  the  Department  of 
Defense  for  obtaining  and  maintaining 
files  of  Letters  of  Assurance  from 
nonprofit  institutions  of  higher 
education  and  other  nonprofit 
institutions  which  provide  for  the 
agreement  specified  in  FAR  35.014(c). 
AFSC(PMPR)  will  distribute,  and 
periodically  update,  a  list  of  institutions 
which  furnished  a  Letter  of  Assurance. 
Contracting  organizations  may  request  a 
copyiof  this  list:  or  at  any  time,  inquire 
as  to  whether  a  particular  institution  has 
furnished  the  required  Letter  of 
Assurance.  If  transfer  of  title  to 
equipment  is  contemplated  and  the 
contractor  has  not  furnished  a  Letter  of 
Assurance,  the  contracting  office  will 
request,  in  %vriting,  that  AFSC(PMPR) 
obtain  a  Letter  of  Assurance  from  the 
contractor.  This  request  must  give  the 
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complete  mailing  address  of  the 
confractor. 

23Si)l5  Contracts  for  raaaarchwttfi 
aducational  insUtutions  and  nonprofit 
organizations. 

(b)  Basic  agreements. 
(2)  The  responsibility  for  negotiating 
Basic  Agreements  with  appropriate 
educational  institutions  and  nonprofit 
organizations  for  DoD,  except 
designated  Federal  Contract  Research 
Centers  (FCRC),  is  assigned  to  the 
Office  of  Naval  Research,  800  North 
Quincy  Street.  Arlington,  Virginia  22217. 
Copies  of  the  agreements  will  be 
maintained  by  the  Office  of  Naval 
Research  and  provided  to  DoD  and 
other  purchasing  activities  upon  their 
request.  The  Office  of  Naval  Research 
will  periodically  provide  a  listing  of 
current  Basic  Agreements  to  the  DAR 
Council  for  publication  in  a  Defense 
Acquisition  Circular.  The  need  for 
special  clauses  should  not  preclude  the 
purchasing  office  from  utilizing  these 
basic  agreements.  The  Basic  Agreement 
is  incorporated  by  reference  in  Section  I 
contract  clauses,  of  the  contract.  Special 
clause  requirements  may  be 
incorporated  into  Section  H — Special 
Provisions,  of  the  contract 

(S-70}  Special  use  allowances  for 
research  facilities  acquired  by 
educational  institutions. 
[1]  Definitions. 

"Research  facility"  means  real, 
property,  other  than  land,  and  includes 
structures,  alterations,  and 
improvements,  acquired  for  the  purpose 
of  conducting  scientific  research  under 
contracts  with  agencies  of  the 
Department  of  Defense;  and 

"fecial  use  allowance"  .means  a 
negotiated  direct  or  indirect  allowance 
for  buildings,  structures,  and  real 
property,  other  than  land,  computed  at 
an  annual  rate  in  excess  of  the  rate 
which  normally  would  be  allowed  under 
FAR  Subpart  31.3. 

(2)  Policy.  The  expanding         .     . 
requirements  of  the  Department  of 
Defense  for  the  perforinance  of  scientific 
research  programs  by  educational 
institutions  may  create  special 
situations  wherein  the  acquisition  or 
construction  of  additional  research 
facilities  by  such  institutions  is  essential 
for  the  effective  performance  of 
scientific  research  programs  of  major 
importance  to  the  Department  of 
Defense.  Educational  institutions  are 
expected  to  furnish  facilities  required 
for  the  performance  of  Defense 
contracts,  and  the  extent  of 
reimbursement  by  the  Government  for- 
the  research  programs  of  such 
institutions  shall  be  governed  by  the .    - 
principles  setiocth  in  F^  Subpart  31.3, 


However,  in  certain  limited  situations 
an  educational  institution  may  be 
unable  to  provide. capital  for  new 
laboratories  or  other  expanded  facilities 
necessitated  by  Defense  contracts 
unless  the  institution  is  given 
Governmental  assistance  in  return  for 
the  risks  and  expenses  it  assumes  in 
acquiring  or  constructing  such  facilities. 
Special  use  allowances  constitute  a 
means  for  recognizing  these  risks  and 
expenses  on  the  part  of  the  educational 
institution  and  also  provide  a  basis  for 
permitting  essential  governmental 
research  programs  to  go  forward.  ITie 
resort  to  special  use  allowances  as 
provided  by  this  paragraph  is  an 
extraordinary  type  of  arrangement  and 
constitutes  an  exception  to  the 
provisions  for  normal  use  allowances. 
Any  specific  agreement  providing  for  a 
special  use  allowance  shall  be 
negotiated  on  a  case-by-case  basis  using 
the  criteria  established  herein. 

[3]  Authorization  of  special  use 
allowances.  The  head  of  a  contracting 
activity  may  approve  special  use 
allowances  for  the  acquisition  or 
construction  costs  of  research  facilities 
financed  by  educafional  institutions 
only  when  all  of  the  following 
conditions  are  met 

(^  The  research  facility  is  essential  to 
the  performance  of  Department  of 
Defense  contracts; 

(ii)  The  program  requirements  cannot 
be  met  practically  and  effectively  by 
existing  facilities,  either  Government  or 
non-Government 

(iii)  The  proposed  agreement  for  the 
special  use  allowances  represents  a 
sound  business  arrangement 

(iv)  It  is  undesirable  or  impractical  for 
the  Government  to  provide  Government- 
owned  facilities  for  the  performance  of 
the  research;  and 

(v)  The  proposed  use  of  the  research 
facility  is  in  consonance  with  the 
underlying  objective  of  the  Government 
in  granting  the  special  use  allowance. 

(4)  -Negotiation  and  administration  of 
contracts  providing  for  special  use 
allowances.  The  negotiation  and 
administration  of  contracts  providing  for 
special  use  allowances  are  subject  to 
the  conditions  set  forth  in  (i)  through 
(xiii)  below: 

(i)  The  terms  of  the  agreement  for 
special  use  allowances  authorized 
herein  shall  be  specified  or  incorporated 
by  reference  in  the  applicable  contracts, 
(ii)  When  the  special  use  allowance  is 
based  on  the  total  acquisition  cost,  no 
normal  use  allowance  or  other  use  or 
depreciation  charge  will  apply  during 
the  special  allowance  period  nor  after 
the  educationstl  institution  has 
recovered  the  total  Requisition  cost     . 
under  Government  contracts  or-ftt>m 


other  users.  When  the  special  use 
allowance  is  based  on  less  than  total 
acquisition  cost  of  the  research  .facility, 
the  agreement  will  specify  whether.aoy. 
normal  use  allowance  or  other  use  or 
depreciation  charge  will  apply  to  the 
balance  during  the  special  use 
allowance  period;  however,  no  more 
than  the  normal  use  allowance 
computed  in  accordance  with  FAR 
Subpart  31.3  may  be  applied  thereafter 
to  the  balance. 

(iii)  During  the  period  of  the  special 
use  allowance,  and  for  subsequent 
periods  to  the  extent  agreed  upon,  the 
research  facility  shall  be  avaiUble  for 
Government  research  use  on  a  priority 
basis  over  non-Government  use.  Any 
significant  use  during  such  period  other 
than  that  which  justified  the  special  use 
allowance  shall  be  subject  to  prior 
consent  of  the  cognizant  approval 
authority  specified  in  (3)  above. 

(iv)  Special  use  allowances  are 
applicable  only  in  years  in  which  the 
Government  has  contracts  in  effect  with 
the  educational  institution  for  research 
to  be  conducted  in  the  facility.  The 
Government  has  no  liability  to  the 
educational  institution  for  the  special 
use  allowance  in  any  year  in  which 
there  is  no  Government  contract  In  any 
year  when  the  level  of  research  effort 
under  Government  contracts  has  been 
reduced  to  a  point  where  the  special  use 
allowance  is  excessive  in  relation  to  the 
extent  of  the  Government  research 
funding,  the  parties  may  negotiate  a 
special  use  allowance  for  that  year  at  a 
mutually  acceptable  rate. 

(v)  When  more  than  one  Government 
contract  is  to  be  performed  in  the 
research  facility,  special  use  allowances 
generally  should  be  allocated  to  using 
contracts  on  an  equitable  basis. 

(vi)  If  during  the  period  when  a 
special  use  allowance  is  in  effect,  any 
substantial  use  is  made  of  the  research 
facility  for  parties  other  than  the 
Government  only  an  allocable  share  of 
the  special  use  aUowance  shall  be 
charged  to  the  Government. 

(vii)  Special  use  allowances  shall  not 
include  any  mainteneuice,  utilities,  or 
other  operational  costs. 

(viii)  Generally,  the  period  for  which  a 
special  use  allowance  is  authorized 
shall  be  at  least  ten  years.  However,  a 
shorter  period  of  time  is  authorized 
where  the  total  amount  to  be  allowed  is 
less  than  acquisition  cost  for  the 
research  facility. 

(ix)  Reimbursements  under  contracts 
for  special  use  allowances  shall  not 
commence  until  the  research  facility  is 
occupied  and  used  for  research  under 
the  contract  However,  equitable 
adjustments  ipay  be  made  in  the  special 
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use  allowance  during  the  construction 
period  if  the  research  facility  is  partially 
used  for  research  under  the  contract. 

(x)  Determination  of  the  amount  of  a 
special  use  allowance  shall  be  based  on 
the  comparative  need  for  the  research 
facility  by  the  Department  of  Defense 
and  by  the  educational  institution.  In  no 
event  shall  the  institution  be  paid  more 
than  the  acquisition  costs. 

(xi)  In  establishing  the  annual  special 
us€!  allowance,  due  consideration  shall 
be  given  to  rental  costs  for  similar  space 
in  the  area  where  the  research  facility  is 
to  be  located. 

(xii)  No  payment  shall  be  made  to  the 
educational  institution  for  costs  of  land 
or  interest  charges  on  capital,  used  or 
borrowed,  for  the  acquisition  of  the 
research  facility. 

(xiii)  Information  copies  of  each 
special  use  allowance  agreement 
negotiated  shall  be  furnished  to  each 
authorizing  official  specified  in  (3)  and 
to  the  Deputy  Under  Secretary 
(Research  and  Advanced  Technology), 
Office  of  the  Under  Secretary  of  Defense 
for  Research  and  Engineering. 

235.070    Indemnification  against  unusually 
haiardous  risks. 

(a)  Indemnification  under  research 
and  development  contracts. 

(1)  Use  of  clause.  Pursuant  to  the 
authority  of  10  U.S.C.  2354  and  when 
authorized  by  the  Secretary  concerned 
(or  designee  under  10  U.S.C.  2356).  a 
contract  for  research  and  development, 
or  both,  may  provide  for  indemnirication 
of  the  contractor  and  subcontractors 
against: 

(i)  Claims  by  third  persons  (including 
employees)  for  death,  bodily  injury,  or 
loss  of  or  damage  to  property;  and 

(ii)  Loss  of  or  damage  to  the 
contractor's  property,  to  the  extent  that 
such  liability,  loss  or  damage — 

(A)  Results  from  a  risk  that  the 
contract  defines  as  "unusually 
hazardous", 

(B)  Arises  out  of  the  direct 
performance  of  the  contract,  and 

(C)  Is  not  compensated  by  insurance 
or  otherwise.  When  authorization  has 
been  obtained,  the  appropriate  clause 
prescribed  in  235.071  (a)  or  (b)  shall  be 
used. 

(2)  Each  contract  containing  a  clause 
authorized  by  (a)  above  shall  clearly 
define  the  specific  unusually  hazardous 
risks  to  which  the  clause  applies.  This 
definition  shall  be  submitted  for 
approval  with  the  request  for 
authorization  to  grant  indemnification. 
The  definition  may  be  included  as  an 
additional  paragraph  of  the  clause  or 
inserted  elsewhere  in  the  contract.  The 
fact  that  one  or  more  risks  under  a 
contract  may  be  appropriately  defined 


as  unusually  hazardous  does  not  justify 
so  defining  other  risks  of  contract 
performance  which  are  not  in 
themselves  unusually  hazardous;  neither 
does  it  preclude  indemnification  of  such 
other  risks  under  other  appropriate 
authority. 

(b)  Indemnification  under  contracts 
involving  both  research  and 
development  and  work  that  cannot  be  so 
classified.  Certain  contracts  require  a 
substantial  amount  of  research  and 
development  work  as  well  as  a 
substantial  amount  of  work  that  cannot 
be  so  classified.  When  indemnification 
is  to  be  provided  for  such  contracts,  an 
appropriate  clause,  utilizing  the 
authority  of  both  10  U.S.C.  2354  and  Pub. 
L  85-804  may  be  used.  In  such  cases, 
the  use  of  Pub.  L  85-804  to  provide 
indemnification  is  limited  to  work  which 
cannot  be  indemnified  pursuant  to  10 
U.S.C.  2354  and  is  subject  to  compliance 
with  the  provisions  of  FAR  Subpart  50.4. 

235.071    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  252.235-7000, 
Indemnification  Under  10  U.S.C.  2354 — 
Fixed  Price,  as  provided  for  in  235.070. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  252.235-7001, 
Indemnification  Under  10  U.S.C.  2354 — 
Cost  Reimbursement,  as  provided  for  in 
235.070. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  252.235-7002.  Recovery  of 
Nonrecurring  Costs  on  Commercial 
Sales,  as  provided  for  in  235.7103(a). 

(d)  The  contracting  officer  shall  insert 
the  clause  at  252.235-7003.  Care  of 
Laboratory  Animals,  in  all  contracts  in 
compliance  with  law  and  in  furtherance 
of  the  Department  of  Defense  policy  that 
all  aspects  of  investigative  programs 
involving  the  use  of  experimental  or 
laboratory  animals  be  humanely 
conducted  in  accordance  with 
recognized  principles.  The  clause  shall 
be  included  in  all  contracts  awarded  in 
the  United  States,  its  possessions,  and    , 
Puerto  Rico  which  may  involve  the  use  , 
of  such  animals. 

(e)  The  contracting  officer  shall  insert 
the  clause  at  252.235-7004,  Frequency 
Authorization,  in  any  contract  which 
calls  for  developing,  producing, 
constructing,  testing,  or  operating  a 
device  for  which  a  radio  frequency 
authorization  is  required. 

Subpart  235.70— Short  Form  Research 
Contract 

23S.7000    Scop*  of  subpart 

This  subpart  prescribes  procedures  for 
contracting  for  research  on  a  cost- 
reimbursement  basis  with  educational 
institutions  or  nonprofit  organizations 


within  the  United  States  whose  primary 
purpose  is  the  conduct  of  scientific 
research,  when  the  basis  for  award  is  an 
unsolicited  proposal. 

235.7001  Definitions. 

(a)  Educational  institution  means  an 
institution  of  higher  learning  providing 
facilities  for  teaching  and  research  and 
authorized  to  grant  academic  degrees. 

(b)  Nonprofit  organization — 
organizations  of  the  type  described  in 
section  501  (c)(3)  and  (d)  of  the  Internal 
Revenue  Code  of  1954  (26  U.S.C.  501(c)) 
and  exempt  from  taxation  under  section 
501(a)  of  the  Internal  Revenue  Code  (26 
U.S.C.  501(a)),  or  any  nonprofit  scientific 
organization  qualified  under  a  state 
nonprofit  organization  statute. 

(c)  Research  includes  all  effort 
described  as  research  in  235.001 
including  that  part  of  exploratory 
development  applicable  to  applied 
research. 

235.7002  Applicattiiity. 

(a)  The  procedures  contained  in  this 
subpart  may  be  used  for  contracting: 

(1)  Whenever  the  principal  purpose  is 
the  acquisition  of  research  from  an 
educational  institution  or  a  nonprofit 
organization;  or 

(2)  When  the  work  is  to  be 
accomplished  on  a  cost-reimbursement 
basis; 

(3)  When  the  basis  for  award  is  an 
unsolicited  proposal:  and 

(4)  When  the  contract  requires  the 
delivery  of  designs,  drawings  or  reports 
as  end  items. 

(b)  When  the  circumstances  in  (a) 
above  are  present,  the  Short  Form 
Research  Contract  (SFRC)  may  be  used. 
The  SFRC  shall  not  be  used  for  any 
purpose  other  than  as  described  herein. 

235.7003  Content  of  unaolicitad 
proposals. 

Unsolicited  proposals  submitted  for 
award  in  accordance  with  these 
procedures  shall  contain  all  the 
information  in  FAR  15.505.  A  contract 
may  be  awarded  on  the  basis  of  the 
unsolicited  proposal  exactly  as 
submitted  or  as  subsequently  amended 
by  the  offeror,  if  the  proposal  contains 
the  information  listed  in  (a)  through  (h) 
below: 

(a)  In  addition  to  the  information 
identified  in  FAR  15.505(b),  a  statement 
of  work  in  accordance  with  235.005  and 
FAR  35.005  and  a  breakdown  of  the 
time,  identifying  man-days,  man-months 
or  man-years  to  be  devoted  to  the 
contract  by  the  principal  investigator 
and  any  associates  (see  FAR  35.015(a)). 
A  separate  work  statement  which  can 
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be  incorporated  by  reference  in  the 
SFRC  is  preferred. 

(b)  In  addition  to  information 
identified  in  FAR  15.505(c),  the  following 
executed  representations  and 
certifications  on  DD  Form  2222-1: 

(1)  Organizational  Conflicts  of 
Interest— FAR  15.505(c)(6): 

(2)  Contingent  Fee  Representation  and 
Agreement— FAR  52.203-4; 

(3)  Certification  of  Nonsegregated 
Facilities — FAR  52.222-21; 

(4)  Previous  Contracts  and 
Compliance  Reports — FAR  52.222-22; 

(5)  Affirmative  Action  Compliance — 
FAR  52.222-25: 

(8)  Clean  Air  and  Water  Certification 
(if  proposal  exceeds  $100,000)  in  FAR 
52.223-1; 

(7)  Insurance — Immunity  From  Tort 
Liability— FAR  52.228-7. 
Offerors  may  elect  to  submit  the 
representations  and  certifications  on  a 
one-time  basis  to  each  contracting 
office.  Such  representations  and 
certifications  would  be  valid  for  all 
SFRC  contract  awards.  Provided,  for  - 
each  proposal  submitted,  the  offeror 
references  the  submission  and  confirms 
in  writing  its  validity  for  the  research 
propo&aL. 

(c)  A  statement  that  the  Government 
may  award  a  contract  in  accordance 
with  the  procedures  of  this  Subpart 
235.70  as  applicable. 

(d)  Identification  of  property,  as 
defined  in  252.235-7005  showing,  when 
possible,  the  description  or  title  and; 
estimated  or  known  cost  of  each  iteii.. 
For  facilities  only  (FAR  45.301).  the 
offeror  must  include  a  statement  as  tv. 
why  it  is  necessary  to  acquire  these 
items  with  contract  funds  and  express*  in 
writing  the  offeror's  unwillingness  or 
financial  inability  to  acquire  the  items 
with  the  offeror's  own  resources.  Whei. 
special  test  equipment  or  components 
are  proposed,  individual  items  of  less 
than  $1,000  may  be  grouped  by  categor> 
(FAR  45.307-2).  The  description  or  title 
of  all  property  for  which  contract  funds 
are  requested  should  be  in  sufficient 
detail  to  enable  the  contracting  officer 
to: 

(1)  Determine  whether  or  not  the 
Government  will  furnish  such  property, 
pursuant  to  235.014.  FAR  35.014  and 
FAR  45.302-1;  and 

(2)  For  property  which  may  be 
contractor-acquired  (versus 
Government-furnished) — 

(i)  Accept  it  as  advance  notification 
required  by  FAR  52.244-2:  and 

(ii)  Authorize  acquisition  at  the  time 
of  award. 

(e)  A  Contract  Pricing  Proposal  Cover 
bheet  (SF 1411)  or  acceptable  substitute. 
Information  for  subcontracts  listed  in 


FAR  52.244-2.  subparagraph  (b).  shall  be 
as  prescribed  by  that  subparagraph. 

(f)  If  the  proposal  includes  data  that 
the  offeror  does  not  want  disclosed  for 
any  purpose  other  than  evaluation,  the 
offeror  shall  mark  the  title  page  and 
each  restricted  sheet  as  prescribed  by 
FAR  15.509.  If  the  offeror  grants 
permission  to  the  Government  to  have 
non-government  evaluators  review  the 
offeror's  proposal,  the  offeror  should 
either  make  this  statement  in  the  offer  or 
check  block  A  on  page  2  of  the  DD  Form 
2222-2. 

(g)  The  offeror's  proposal  shall  include 
the  following  statement: 

This  proposal  incorporates  by  reference, 
and  makes  a  part  thereof,  all  applicable 
clauses  in  DFARS  252.235-7005  in  effect  on 
the  date  of  this  proposal  or  such  other  date  as 
may  be  mutually  agreed  upon. 

(h)  The  parties  may  also  incorporate, 
by  mutual  consent,  any  other  FAR  or 
DFARS  clauses  which  are  determined  to 
be  applicable  because  of  the  nature  of 
the  particular  acquisitioa 


235.7004    Contracting  procedures. 

(a)  The  contracting  officer  may  award 
an  SFRC  resulting  from  an  unsolicited 
proposal  when  the  requirements  of  FAR 
15.505  and  235.7003  are  satisfied,  and 
noncompetitive  award,  is  appropriate 
under  215.507  and  FAR  15.507.  " 

(b)  Contracts  resulting  from 
^solicited  proposals  may  be  effected 

by  using  the  procedures  in  either  (c)  or 
(d)  below,  as  appropriate. 

(c)  When  the  unsolicited  proposal, 
either  as  submitted  initially,  or  as 
amended  in  writing  by  the  offeror,  is 
satisfactory  to  the  Government,  the 
proposal  should  be  accepted  by  the 
contracting  officer  and  a  contract 
formed  by  incorporating  the  entire 
proposal  by  reference,  or  by 
incorporating  the  statement  of  work  by 
reference  and  executing  the  SFRC. 

(d)  When  acceptance  of  the  entire 
proposal  is  not  considered 
advantageous  to  the  Government,  the 
contracting  officer  should  use  such  parts 
of  the  unsolicited  proposal  as  are 
considered  appropriate,  either  by  actual 
attachment  or  incorporation  by 
reference,  to  deveh)p  a  contract  for 
execution  by  both  parties.  In  this  event, 
the  SFRC  shall  be  executed  by  the 
contractor  prior  to  signature  by  the 
government. 

(e)  Modifications  shall  be  effected  by 
use  of  the  DD  Form  2222. 

(f)  The  offeror  may  offer  options  to  the 
Government  or  the  parties  may  agree  to 
options  to  conduct  research  effort 
beyond  the  initial  research  program 
proposed.  The  initial  dollar  amount  and 
period  of  performance  specified  at  the 
time  of  award  shall  not  include  the  cost 


and  period  of  the  options.  The  cost  and 
period  of  such  options  shall  be 
separately  identified.  The  option  may  be 
exercised  by  the  government  by 
unilateral  modification  of  the  contract 

(g)  The  policy  and  background 
regarding  vesting  of  title  in  property  to 
organizations  defined  in  235.7001  are  set 
forth  in  235.014  and  FAR  35.014.  Title  to 
property  which  is  not  vested  in  the 
contractor  or  for  which  the 
determination  regarding  vesting  of  title 
is  deferred  shall  be  identified  in  the  DD 
Form  2222. 

(h)  By  submission  of  the  offeror's 
proposal  pursuant  to  this  Subpart  235.70. 
the  offeror  must  agree  to  be  bound  by  all 
terms  and  conditions  of  the  resulting 
contract. 

235.7005  Advance  payments. 
SFRCs  awarded  to  institutions  and 

organizations  authorized  to  receive 
advance  payments  in  accordance  with 
Subpart  232.4  and  FAR  Subpart  32.4, 
shall  be  clearly  marked  to  read 
"ADVANCE  PAYMENT  POOL 
CONTRACT  PURSUANT  TO 
ATTACHED  PA'VT^ENT  PROVISION". 

235.7006  Mettiods  of  funding. 

SFRCs  may  be  fully  or  incrementally 
funded  in  accordance  with  departmental 
procedures.  If  incrementally  funded,  the 
SFRC  shall  specify  the  total  estimated 
cost  for  the  full  period  of  the  research 
program,  both  funded  or  unfunded,  and 
the  amount  of  funds  currently  obligated. 
For  the  purpose  of  establishing  the 
period  covered  by  the  incremental  funds 
available,  the  funds  available  will  be 
prorated  by  dividing  the  number  of 
months  into  the  dollars  available.  If  this 
method  is  not  acceptable,  the  offeror 
shall  specify  an  alternate  method  of 
establishing  the  time  period. 

235.7007  Proposal  format 
Contractors  are  encouraged  to  use  DD 

Form  2222-2  in  the  submission  of 
research  proposals  for  SFRC  awards. 
Use  of  this  format  will  promote 
consistency  in  award  procedures  among 
DoD  funding  agencies  and  expedite  the 
award  of  the  SFRC. 

235.7008  SFRC  clauses. 

(a)  The  clauses  in  252.235-7005  are 
applicable  to  all  SFRC  awards  of  $10,000 
or  more  as  of  the  date  of  the  offeror's 
proposal,  unless  such  date  is  modified 
by  mutual  agreement.  Such  modification 
may  be  included  in  the  offeror's 
proposal  or  may  be  specifically 
identified  in  the  contract  document. 
Inclusion  of  the  change  in  the  contract 
document  will  necessitate  execution  of 
the  contract  by  the  signature  of  both 
contracting  parties. 
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(b)  Uniform  contract  clauses  to  be 
used  in  Short  Form  Research  Contracts 
(SFRCs)  with  educational  institutions 
and  other  nonprofit  organizations  are 
set  forth  in  252.235-7005. 

(c)  For  purposes  of  this  subpart, 
"contract  action"  is  deHned  as  the 
amount  of  the  initial  contract  or  the 
amount  of  a  modiHcation  for  new 
procurement  to  the  contract.  It  does  not 
include  the  amount  of  any  unexercised 
options. 

(d)  Clauses  specified  in  252.235-7005 
are  considered  part  of  the  General 
Provisions  of  an  SFRC  unless 
inapphcable  in  accordance  with  the 
conditions  set  forth  at  the  clause 
citation. 

(e)  SFRC  awards  of  less  than  $iaOOO 
shall  identify  the  clauses  in  252.235-7005 
which  are  not  applicable  when  the 
contract  amount  is  under  $10,000. 

235.7009    Prtc«  negotiation  memorandum. 

The  price  negotiation  memorandum 
(FAR/DFARS  15.808)  shall  include 
information  necessary  for  appropriate 
contract  administration.  Included,  for 
example,  will  be  a  statement  as  to 
whether  FAR  clause  52.215-30  or  52.215- 
31  is  applicable  (Facilities  Capital  Cost 
of  Money  clauses). 

Subpart  235.71— Recovery  of 
Nonrecurring  Costs  on  Coimnercial 
Sales  of  Defense  Products  and 
Technology 

235.7100  Scope. 

This  subpart  sets  forth  policy  and 
procedures  established  in  DoD  Directive 
2140.2  for  the  recovery  of  nonrecurring 
costs  on  commercial  sales  by 
contractors  of  products,  components, 
and  related  technology  developed  with 
DoD  appropriations  or,  in  special  cases, 
with  Foreign  Military  Sales  (FMS)  funds. 
The  objective  of  recovery  is  to  ensure 
that  a  customer  pays  a  fair  share  of  the 
nonrecurring  investment  cost  incurred 
by  the  Department  of  Defense  or  a 
foreign  government. 

235.7101  Policy. 

(a)  It  is  the  policy  of  the  Department 
of  Defense  to  recover  a  fair  share  of  its 
investment  in  nonrecurring  costs  related 
to  products,  and/or  a  fair  price  for  its 
contribution  to  the  development  of 
related  technology,  when  the  products 
are  sold,  and  when  technology  relating 
to  the  manufacture  of  the  products  is 
sold  or  licensed,  to  a  foreign 
government,  international  organization, 
foreign  commercial  firm,  or  domestic 
organization  (here  referred  to  as 
"customers"). 

(b)  Furthermore,  in  selected  cases,  it  is 
DoD  policy  to  recover,  on  behalf  of  a 


foreign  government  or  international 
organization,  a  fair  share  of  the 
nonrecurring  costs  for  a  special  feature 
or  product  paid  by  the  foreign 
government  or  international 
organization  under  an  FMS  case  where 
subsequent  customers  purchase  the 
same  specialized  feature(s).  However, 
the  U.S.  Government  will  not  collect  this 
recoupment  on  behalf  of  a  foreign 
government  beyond  8  years  from  the 
date  of  the  acceptance  of  the  original 
DoD  Offer  and  Acceptance  (DD  Form 
1513)  that  included  the  nonrecurring 
investment. 

235.7102  Applicability. 

(a)  This  policy  applies  to  those 
products  and  technologies  for  which 
investment  costs  equal  or  exceed  $5 
million  for  any  of  the  following: 

(1)  Nonrecurring  research, 
development,  test,  and  evaluation 
(RDT&E)  costs  to  develop  defense 
products  and  related  technology.  The 
determination  of  RDT&E  costs  shall  be 
based  upon  the  current  and  predecessor 
models  of  an  item  or  equipment. 

(2)  Nonrecurring  production  cost. 

(3)  RDT&E  and  nonrecurring 
production  costs  for  special  features 
under  a  foreign  military  sale  when 
requested  by  the  FMS  customer  and 
agreed  to  by  the  U.S.  Government. 

(b)  hi  the  event  an  end  item  contains 
one  or  more  components  that 
individually  meet  the  above  thresholds, 
recoupment  will  be  made  on  a 
component  when  it  is  sold  separately. 

(c)  In  the  case  of  product  sales,  if  the 
dollar  threshold  is  met  for  either 
nonrecurring  RDT&E  or  production 
costs,  recoupment  for  both  categories  of 
investment  costs  will  be  charged. 

235.7 1 03  Procedures. 

(a)  To  assure  the  recovery  of 
investment  in  nonrecurring  costs  and 
related  technology,  the  clause  in 
252.235-7002,  Recovery  of  Non  Recurring 
Costs  on  Commercial  Sales,  shall  be 
included  in  all  RDT&E  and  production 
contracts  and  subcontracts  of  $1  million 
or  more  as  prescribed  at  235.071(c).  This 
clause  requires  the  contractor  and 
qualifying  subcontractors  to  pay  to  the 
U.S.  Government  the  amounts 
established  by  the  U.S.  Government  in 
the  event  of  the  contractor's  commercial 
sale  of  products,  or  sale  or  license  of 
related  technology,  that  meet  the 
thresholds  of  235.7102. 

(b)  If  the  recoupment  charge  has  been 
previously  established,  the  contracting 
office,  at  the  time  of  each  commercial 
sale,  shall  determine  if  there  have  been 
significant  changes  in  factors  or 
assumptions  used  to  compute  the 
original  charge  (for  example,  changes  in 


identiHable  RDT&E  cost  of  the 
anticipated  production  run).  When 
significant  changes  are  identified,  the 
contracting  ofHce  shall  submit  a  request 
in  accordance  with  departmental 
procedures  to  the  Office  of  the  Secretary 
of  Defense  (see  (c)  below)  for  authority 
to  make  appropriate  changes  in 
nonrecurring  cost  recoupment  charges. 
Such  revised  charges  shall  not  be 
retroactively  applied  to  past  sales  or  to 
sales  that  have  been  consummated  by  a 
written  contract  between  the  parties. 

(c)  If  the  recoupment  charge  has  not 
been  previously  established,  the 
contracting  office  shall  expeditiously 
obtain  a  charge  determination  from  the 
office  in  each  DoD  component  that  is 
responsible  for  establishing  the  charge. 
The  Office  of  the  Secretary  of  Defense 
must  approve  certain  charges,  as 
follows: 

(1)  The  Director.  Defense  Security 
Assistance  Agency  (DSAA) — 
nonrecurring  cost  unit  recoupment 
charges  for  the  sale  of  major  defense 
equipment  (as  defined  in  252.235-7002). 

(2)  The  Under  Secretary  of  Defense 
for  Research  and  Engineering 
(USDRE) — all  technology  charge 
determinations. 

(d)  The  amount  to  be  reimbursed  to 
the  U.S.  Government  for  the  commercial 
sale  of  products  and  components  and  for 
the  sale  or  license  of  technology  is 
provided  for  in  252.235-7002  and  in  DoD 
Directive  2140.2. 

235.7104    Deviations. 

(a)  A  DoD  component,  a  foreign 
government,  or  a  Defense  contractor 
(vice  president  or  higher)  may  request 
deviation,  in  whole  or  in  part,  from 
assessing  the  charges  prescribed  here 
for  a  commercial  sale  when  it  is 
considered  to  be  in  the  best  interest  of 
the  United  States  to  satisfy  a 
demonstrable  right  of  the  manufacturer 
or  the  purchaser  or  to  obtain  advantage 
to  the  Department  of  Defense. 
Consideration  may  also  be  given  to 
nonmonetary  returns  that  are 
advantageous  to  national  security, 
foreign  policy,  and  the  public  interest. 

(b)  Requests  for  deviation  associated 
with  product  sales  under  foreign  sales 
shall  be  submitted  through  channels  to 
the  Director  of  the  Defense  Security 
Assistance  Agency.  Requests  for 
deviation  for  product  sale  charges  to 
domestic  organizations  and  requests  for 
deviation  for  technology  sales  shall  be 
submitted  to  the  Under  Secretary  of 
Defense  for  Research  and  Engineering. 
A  request  for  deviation  from  the 
otherwise  appropriate  charges  shall 
contain: 

(1)  A  summary  statement  of  the  facts; 


(2)  The  benefits  expected,  with 
justification: 

(3)  The  specific  areas  to  which  the 
deviation  would  apply;  and 

(4)  Calculations  necessary  to 
ascertain  the  extent  of  any  monetary 
involvement  and  how  the  calculations 
are  to  be  handled  by  either  the  DoD 
component  or  the  contractor,  as 
appropriate. 

PART  236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

Subpart  236.1— General 

236.102  Definitions.  _j_ 

"Construction  Activity"  means  an 
activity,  at  any  organizational  level  of 
the  Military  Departments,  which  has    • 
responsibility  for  the  architectural, 
engineering,  and  other  related  technical 
aspects  of  the  planning,  design,  and 
construction  of  facilities,  and  which 
receives  its  technical  guidance  from  the 
Army  Office  of  the  Chief  of  Engineers, 
Naval  Facilities  Engineering  Command, 
or  Air  Force  Directorate  of  Civil 
Engineering. 

236.103  Mettiods  of  contracting. 

(a)  Overseas  construction  may  be 
acquired  by  means  of  sealed  bidding 
provided  that  the  Head  of  a  Contracting 
Activity,  or  designee,  determines  that 
the  use  of  sealed  bidding,  in  strict 
accordance  with  FAR  Part  14.  is 
practicable  and  advantageous  to  the 
United  States  as  to  a  specific  country  or 
other  geographic  area  outside  the  United 
States,  its  possessions,  and  Puerto  Rico. 

236. 1 70    Sources  of  construction  services. 

Generally,  military  construction  in  the 
United  States  shall  be  performed  by 
contract.  The  following  exceptions  to 
this  policy  are  authorized: 

(a)  Military  construction  units,  other 
military  personnel  and  Civil  Service 
maintenance  personnel  may: 

(1)  Perform  construction  in  periods  of 
emergency  arising  from  fire,  flood, 
explosion,  pestilence  or  other  disaster  to 
provide  essential  facilities  for  shelter, 
safety,  and  protection  of  personnel  and 
property; 

12)  Perform  construction  where  the 
isolated  location  of  the  work  malces  it 
impracticable  to  obtain  qualiHed 
contractors; 

(3)  Perform  construction  where  the 
necessity  for  obtaining  security 
clearances  for  contractor  personnel 
introduces  unacceptable  delays  in 
operational  schedules. 


(b)  Military  construction  units  may 
perform  construction  in  addition  to  that 
set  forth  in  (a)  above,  but  only  when  the 
integrity  of  the  unit  will  be  maintained 
and  the  project  will  contribute  to  the 
training  of  the  unit  for  its  war-time 
mission. 

(c)  Military  personnel,  other  than 
military  construction  units,  may,  in 
addition  to  (a),  above: 

(1)  Perform  construction  in  connection 
with  welfare  and  recreational  facilities 
intended  for  their  own  use; 

(2)  Perform  repair  incident  to 
maintenance — 

(i)  When  required  for  reasons  of 
security; 

(ii)  For  disciplinary  action  arising  from 
military  offenses; 

(iii)  For  training  and  maintaining 
competence  4n  recognized  trade  skills; 

(iv)  In  and  around  the  barracks  which 
they  themselves  occupy  or  are  about  to 
occupy. 

(d)  Civil  service  maintenance  forces 
may,  in  addition  to  (a),  above: 

(1)  Perform  construction  where  the 
work  is  of  a  minor  nature; 

(2)  Perform  construction  where 
conditions  are  such  that  it  is 
impracticable  to  prepare  plans  and 
specifications; 

(3)  Perform  construction  where  the 
work  must  be  performed  intermittently 
to  avoid  disrupting  other  important 
operations; 

(4)  Perform  repair  incident  to 
maintenance. 

Subpart  236.2— Special  Aspects  Of 
Contracting  for  Construction 

236.201     Evaluation  of  contractor 
performance. 

(a)  Preparation  of  performance 
evaluation  reports. 

(l)(S-70)  The  contracting  officer  shall 
also  prepare  a  performance  evaluation 
report  for  each  construction  contract  of 
$10,000  or  more  when  any  element  of 
performance  was  either  unsatisfactory 
or  outstanding. 

(c)  Distribution  and  use  of 
performance  reports, 

(1)  The  original  of  the  performance 
evaluation  report  for  every  contract  will 
be  retained  by  the  activity  preparing  the 
report  for  a  minimum  of  six  years  after 
date  of  the  report.  In  addition,  the 
reviewing  official  will  forward  a  copy  of 
the  following  reports: 

(i)  Reports  with  an  overall 
unsatisfactory  evaluation, 

(ii)  Reports  which  cite  outstanding 
performance,  and 

(iii)  Reports  for  all  contracts  in  excess 
of  $200,000  to  the: 

office  of  the  Chief  of  Engineers. 
ATTN:  DAEN-PR 


Pulaski  Building 
Washington.  DC  20314 


This  office  is  responsible  for 
establishing  procedures  and  practices 
which  will  assure  appropriate 
distribution  and  utilization  of 
performance  evaluation  data  within  the 
Departments. 

(2)  Performance  evaluations  of 
construction  contractors  shall  be  used  in 
making  responsibility  determinations.  In 
the  selection  of  fully  qualified 
responsible  contractors  for  future 
awards  or  negotiation  of  construction 
contracts  above  $1,000,000.  the 
contracting  officer  shall  also  obtain  from 
the  central  data  bank  the  following: 

(i)  A  record  of  the  number  of  contracts 
and  the  total  dollar  amount  for  all 
satisfactory  evaluations;  and 

(ii)  Complete  transcrij)ts  of  all 
performance  evaluations  showing 
unsatisfactory  performance  either  on 
individual  elements  or  overall 
evaluation,  or  remarks  on  outstanding 
performance.  These  tran8cript(s)  or 
statement(s)  may  be  obtained  for 
smaller  awards. 

236.203    Government  estimate  of 
construction  costs. 

(c)  The  Government  estimate  shall  be 
designated  "For  Official  Use  Only" 
unless  the  nature  of  the  information 
therein  requires  a  security  classification, 
in  which  event  it  shall  be  handled  in 
accordance  with  applicable  security 
regulations.  The  "For  Official  Use  Only" 
designation  shall  be  removed  only  when 
the  estimate  is  made  public  in 
accordance  with  instructions  below.  If 
the  acquisition  is  by  sealed  bidding 
(except  two-step  sealed  bidding)  a 
sealed  copy  of  the  detailed  Government 
estimate  shall  be  filed  with  the  bids 
until  bid  opening.  After  the  bids  are  read 
and  recorded,  the  "For  Official  Use 
Only"  designation  shall  be  removed  and 
the  estimate  shall  be  read  and  recorded 
in  the  same  detail  as  the  bids. 

236.206    Liquidated  damages. 

A  liquidated  damages  clause  shall  be 
included  in  all  contracts  in  excess  of 
$25,000  except  cost-plus-fixed-fee 
contracts  or  those  where  the  contractor 
cannot  control  the  pace  of  the  work.  Use 
of  a  liquidated  damages  clause  is 
optional  for  contracts  of  $25,000  or  less. 
Where  such  a  provision  is  used,  the 
clause  set  forth  in  FAR  52.212-5  shall  be 
included  in  the  invitation  for  bids  or 
request  for  proposals.  Where  different 
completion  dates  for  separate  parts  or 
stages  of  the  work  are  specified  in  the 
contract,  this  clause  should  be  revised 
appropriately  to  provide  for  liquidated 
damages  for  delay  of  each  separate  part 


•^ 
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or  stage  of  the  work.  The  minimum 
amount  of  liquidated  damages  should  be 
based  on  the-estimated  cost  of 
inspection  and  superintendence  for  each 
.   day  of  delay  in  completion.  Whenever 
the  Government  will  sufTer  other 
specific  losses  due  to  the  failure  of  the 
contractor  to  complete  the  work  on  time, 
such  as  the  cost  of  substitute  facilities, 
the  rental  of  buildings,  or  the  continued 
payment  of  quarters  allowances,  an 
amount  for  such  items  should  also  be 
included. 

236.270  hNntmum  sUmdards  for 
responsibic  pro«p«cttve  contractors. 

In  evaluating  the  responsibility  of  a 
prospective  contractor,  the  contracting 
officer  shall  consider  whether  a  bid 
bond  has  been  furnished  and 
performance  and  payment  bonds  are  to 
be  furnished.  Prior  to  underwriting  bid 
performance  and  payment  bonds,  it  is 
normal  practice  for  each  surety 
company  to  conduct  a  prequalification 
survey  which  examines,  verifies  and 
evaluates  the  contractor's  financial 
resources,  technical  expertise  for  the 
type  work  involved,  management  and 
organization  ability,  current  workload, 
and  capability  to  complete  the  contrac 
in  the  required  time.  Normally,  the 
contracting  officer  is  not  expected  to 
duplicate  this  effort  in  conducting  the 
pre-award  survey,  but  should  emphasize 
in  addition  thereto  the  evaluation  of 
information  which  is  uniquely  available 
to  the  Government,  such  as  the 
Consolidated  List  of  Debarred, 
Suspended,  and  Ineligible  Contractors 
(see  FAR  9.404).  contractor  experience 
liats.  and  performance  evaluations  on 
present  or  previous  contracts  with  the 
Government.  More  extensive  pre-award 
surveys  should  be  conducted  when  the 
project  requires  unique  or  unusual 
construction  expertise  or  when 
information  available  to  the  contracting 
officer  indicates  that  the  contractor  may 
not  be  responsible  (see  FAR  9.104).  The 
responsibility  for  determination  of  thp 
extent  of  pre-award  survey  appropriate 
to  the  circumstances  rests  with  the 
contracting  officer.  Where  the 
prospective  contractor  is  a  joint  venture, 
the  sum  of  its  financial  resources  and 
the  individual  capacities  of  all  its 
members  will  be  used  in  determining  the 
responsibility  of  the  joint  venture. 

236.271  Expediting  construction 
contracts. 

Approval  by  the  head  of  the  Agency 
(on  a  non-delegable  basis)  is  required  to 
\  expedite  the  completion  date  of  a 
contract  funded  by  a  Military 
Cctnstniction  Appropriations  Act,  if 
additional  costs  are  involved.  The 
approval  authority  must  (1)  certify  that 


the  additional  expenditures  are 
necessary  to  protect  the  National 
interest  and  (2)  establish  a  reasonable 
completion  date  for  the  project.  The 
contracting  officer  may  approve  an 
expedited  completion  date  if  no 
additional  costs  are  involved. 

236.272  Cost-pHis-flxad  fe«  contracts. 

Annual  Military  Construction 
Appropriation  Acts  provide  that  cost- 
plus-fixed-fee  construction  contracts 
estimated  to  exceed  S25,000  to  be 
performed  within  the  United  States, 
except  Alaska,  and  to  be  charged  to 
such  appropriations  shall  not  be 
executed  unless  the  specific  written 
approval  of  the  Assistant  Secretary  of 
Defense  (A&L).  setting  forth  the  reasons 
therefore,  is  obtained. 

236.273  Pre<|ualification  of  bidders  and 
offtrors. 

(a)  The  prequalification  procedures 
are  used  when  it  is  necessary  to  assure 
timely  and  efficient  performance  of 
critical  construction  projects  by  hmtting 
bidding  or  offers  to  concerns  of  proven 
competence  to  perform  in  the  required 
manner.  The  result  of  a  prequalification 
is  a  Kst  of  sources  determined  to  be 
qualified  to  perform  a  specific 
construction  contract. 

(b)  The  Head  of  a  Contracting  Activity 
(HCA)  may  authorize  the 
prequalification  when  the  HCA 
determines  in  writing  that  a  construction 
project  is  of  such  urgency  or  complexity 
as  to  require  prequalification. 

(c)  Procedures  to  be  used  shall  be 
approved  by  the  Head  of  a  Contracting 
Activity.  They  shall  provide,  in 
connection  with  small  business 
concerns,  that: 

(1)  If  the  qualifying  authority  is  of  the 
opinion  that  a  small  business  concern  is 
not  qualified  for  reasons  relating  to 
responsibility,  the  recommendation  of 
the  appropriate  Small  Business  Regional 
Office  shall  be  requested; 

(2)  If  the  office  expresses  the  opinion 
that  the  concern  appears  to  have  the 
requisite  responsibility,  it  shall  be 
permitted  to  submit  a  bid  or  offer,  and 

(3)  If  a  small  business  concern  is 
found  to  be  non-responsible,  the 
procedures  prescribed  by  FAR  19.6  shall 
be  followed. 

Subpart  236.3 — Special  Aspects  of 
Sealed  Bidding  in  CofMtruction 
Contracting 

236.303    Invitation  for  bMs. 

(c)(&-70)  The  Cost  Limitations 
provision  (see  Z36.580-1  and  252.236- 
7081). 

(S-70)  If  it  appears  that  funds 
available  for  a  project  may  be 


insufficient  for  all  the  desired  features  of 
construction,  the  contracting  officer  may 
provide  in  the  solicitation  for  a  first  or 
base  bid  item  covering  the  work 
generally  as  specified  and  for  one  or 
more  additive  or  deductive  bid  items 
which  progressively  add  or  omit 
specified  features  of  the  work  in  a  stated 
order  of  priority.  In  such  case,  the 
solicitation  shall  include  a  provision 
substantially  as  prescribed  at  236.580-2, 
and  the  low  bidder  and  the  bid  items  to 
be  awarded  shall  t>e  determined  as 
therein  provided.  The  contracting 
officer,  prior  to  the  opening  of  bids,  shall 
determine  and  record  in  the  contract  file 
the  amount  of  funds  available  for  the 
project.  The  amount  so  recorded  shall  be 
controlling  for  determining  the  low 
bidder  but  may  be  increased  for 
determining  the  bid  items  to  be  awarded 
to  the  low  bidder  Provided  that  award 
on  such  combination  of  bid  items  does 
not  exceed  the  amount  offered  by  any 
other  conforming  responsible  bidder  for 
the  same  combination  of  bid  items. 

Subpart  236.4 — Special  Procedures  for 
Negotiation  of  Construction  Contracts 

236.402    Price  negotiation. 

(S-70)  Profit  or  fee. 

[1]  Fixed-price  construction  and 
architect-engineer  contracts.  The 
guidance  set  forth  in  FAR  15.9.  while  not 
required,  may  be  used  in  considering 
profit  as  an  element  of  price  under 
fixed-price  construction  and  architect- 
engineer  contracts. 

(2)  Coat-reimbursement  type 
construction  contracts. 

(i)  The  fees  of  prime  contractors  under 
cost-plus-fixed-fee  construction 
contracts  shall  be  negotiated  in 
accordance  with  Departmental 
procedures  which  have  been  approved 
by  the  Assistant  Secretary  of  Defense 
(A&L). 

(ii)  The  target  fee  of  prime  contractors 
in  incentive  fee  contracts  shall  be 
e8tal>lished  using  the  criteria  and  fee 
schedules  provided  for  under 
Departmental  procedures  as  a  guide  in 
conjunction  with  the  reasonableness  of 
the  target  cost,  the  maximum  and 
minimum  fees  to  be  established  and  the 
fee  adjustment  formula. 

(iii)  Limitations  on  fees  for  cost- 
reimbursement  type  contracts  are  set 
forth  in  FAR  15.903(d). 

(3)  Cost-plus-fixed  fee  contracts. 
Annual  Military  Construction 
Appropriation  Acts  provide  that  coet- 
plus-fixed-fee  architect-engineer 
contracts  estimated  to  exceed  $25,000  to 
be  performed  within  the  United  States, 
except  Alaska,  and  to  be  charged  to 
such  appropriations  shall  not  be 
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executed  unless  the  specific  written 
approval  of  the  Assistant  Secretary  of 

•Defense  (AAL),  setting  forth  the  reasons 

,  therefor,  is  obtained. 

Subpart  236.5 — Contract  Clauses 

236. SOI     Performance  of  work  by  tt>e 
contractor. 

(a)  The  contractor  shall  be  required  to 
perform  not  less  than  15  percent  on 
housing  and  not  less  than  20  percent  on 
other  work. 

236.570  Additional  clauses. 

Sections  236.571  through  236.574 
present  additional  clauses  for  insertion 
in  contriicts  for  construction  and 
architect-engineer  services. 

236.571  Clauses. 

The  following  clauses  are  required  In 
fixed-price  construction  contracts  and 
solicitations: 

236.571-1     Composition  of  contractor. 

The  contracting  officer  shall  insert  the 
clause  at  252.236-700a  Composition  of 
Contractor,  in  solicitations  and 
contracts  when  a  fixed-price 
construction  contract  is  contemplated. 

236.571-2    Modification  proposals — price 
t>reaicdown. 

The  contracting  officer  shall  insert  the 
clause  at  252.236-7001,  Modification  of 
Proposals— Price  Breakdown,  in  :.,  I-  ■ 
solicitations  and  contracts  wlien  a  fixed- 
price  construction  contract  is 
contemplated.  »   •; '  :, 

236.571-3    Contract  drawings,  maps  and 
specifications. 

The  contracting  officer  shall  insert  the 
clause  at  252.236-7002,  Contract 
Drawings,  Maps  and  Specifications,  in 
solicitations  and  contracts  when  a  fixed- 
price  construction  contract  is 
contemplated. 

236.572  Clauses. 

The  following  clauses  will  be  inserted 
in  fixed-price  construction  contracts  and 
solicitations  as  set  forth  below: 

236.572-1    Contract  prices— bidding 
schedule. 

The  contracting  officer  shall  insert  the 
clause  at  252.236-7004,  Contract  Prices — 
Bidding  Schedule,  in  solicitations  iand 
.contracts  when  a  fixed-pfice     • 
construction  contract  |s  contemplated 
and  the  contract  is  to  contain  only  unit 
prices  for  specified  items. 

236.572-2    Salvage  materials  and 
equipment 

The  contracting  officer  shall  insert  the 
clause  at  252.236-7005,  Salvage 
Materials  and  Equipment,  in 
oolicitations  and  contracts  when  a  fixed- 


price  construction  contract  is 
contemplated  and  the  contract  will 
involve  Government  furnished  property 
which  is  to  be  salvaged  and  reused. 

236.572-3    Misplaced  material. 

The  contracting  officer  shall  insert  the 
clause  at  252.236-7006,  Misplaced 
Material,  in  solicitations  and  contracts 
when  a  fixed-price  construction  contract 
is  contemplated  and  the  contract  will 
involve  work  nuar  or  on  navigable 
waterways, 

236.572-4    Identification  of  employees. 

The  contracting  officer  shall  insert  the 
clause  substantially  as  set  out  at 
252.236-7007,  Identification  of 
Employees,  in  solicitations  and 
',  contracts  when  a  fixed-price 
-construction  contract  is  contemplated 
and  identification  of  employees  is 
required  for  security  or  other  reasons. 

236.572-5    Superintendence  of 
sut>contractors. 

TTie  contracting  officer  shall  insert  the 
clause  at  252.236-7008,  Superintendence 
of  Subcontractors,  in  solicitations  and 

.  contracts  when  a  fixed-price 
construction  contract  is  contemplated 
-and  the  contract  will  be  for  work  of  a 
highly  technical  and  complicated  nature 
requiring  extraordinary  control  by  the 
contractor  of  the  several  parts  of  the 
work,  or  the  contract  will  cover  work 
spread  over  several  places  tfn  the  site  of 

^  work. 

'  236.572-6    Payment  for  mobilization  and 
preparatory  work. 

The  contracting  officer  shall  insert 
one  of  the  clauses  at  252.236-7009.  (see 
below)  in  solicitations  and  contracts 
when  a  fixed-price  construction  contract 
is  contemplated  which  will  contain  a 
separate  bid  item  for  mobilization  and 
preparatory  work  with  the  approval  of 
the  Head  of  the  Contracting  Activity. 

(a)  In  major  construction  contracts 
requiring  major  or  special  items  of  plant 
and  equipment  or  large  stockpiles  of 
material  which  are  considered  to  be  in 
excess  of  the  type,  kind  and  quantity 
presumed  to  be  normal  equipment  of  a 
contractor  qualified  to  undertake  the 
work,  insert  the  clause  at  252.236- 
Z009{a):PaymenltoT  Mobilization  and 
^Preparatory  Work,  Payment  Item  No. 


(b)  In  conti-acts  involving  major 
mobilization  expense  or  plant 
equipment  and  material  other  than  such 
as  are  covered  in  (a)  above,  which  is 
occasioned  by  the  location  or  nature  of 
the  work,  insert  the  clause  at  252.236- 
7009(b},  Mobilization  and 
Demobilization.  Payment  Item  No. 


(c)  The  percentage  of  the  lump  sum 
price,  for  mobilization  and 
demobilization  in  paragraph  (a)  of  the 
clause  at  252.236-7009(b).  attributed  to 
mobilization  should  generally  be  60% 
and  the  remaining  40%  considered  to  be 
the  cost  of  demobilization.  These 
percentages  may  be  varied  to  reflect  the 
situation  contemplated  under  the 
particular  contract,  but  in  no  event 
should  mobilization  exceed  80%  of  the 
payment  item. 

236.572-7    ( Reserved  1 

^236.572-6    Airfield  safety  precautions. 

The  contracting  officer  shall  insert  the 
clause  at  252.238-7011.  "Airfield  Safety 
Precautions,"  in  solicitations  and 
contracts  when  a  fixed-price 
construction  contract  is  contemplated 
which  is  to  be  performed  on  or  near 
airfields. 

236.572-9    Contractor  prepared  networfc 
analysis  system. 

(a)  The  contracting  officer  is 
authorized  to  insert  a  clause 
substantially  as  set  forth  at  252.236- 
^012,  "Contractor  Prepared  Network 
Analysis  System,"  in  solicitations  and 
contracts  when  a  fixed-price 
construction  contract  is  contemplated  in 
accordance  with  the  instructions  in  (b) 
below.  Since  the  clause  is  broad  in 
scope,  modiftcations  thereto  will  be^ 
necessary  to  accommodate  iiidividuar 
project  requirements. 

(b)(1)  (See  paragraph  (b)(2).)  The 
requirements  pertaining  to  the 
identification  of  separate  buildings  and 
features  and  to  the  minimum  number  of 
activities  may  be  deleted  for  projects 
where  this  information  is  not  needed. 
This  portion  should  always  be  used 
when  more  than  one  line  item  is  being 
contracted  for  under  a  single  contract  to 
provide  data  for  Government  costing 
purposes.  The  column  showing  the 
minimum  number  of  activities  per 
building  or  feature  may  be  deleted  if  not 
considered  necessary. 

(2)  (See  paragraph  (b)(3).)  The 
requirement  for  time  scaling  the 
summary  network  diagram  may  be    -    ' 
deleted.  The  use  of  time  scaling  provides 
a  more  easily  comprehended  diagram 
for  those  not  intimately  familiar  with  a 
project  and  hence  is  of  value  to  higher 
level  management.  It  is  also  of 
considerable  value  for  evaluating  the 
utilization  of  resources  of  manpower 
and  equipment  and  the  scheduling  of 
those  activities  which  have  slack 
available.  On  the  other  hand,  revisions 
are  much  more  difficult  to  make  on  time 
scaled  diagrams  requiring  considerable, 
if  not  complete,  redrafting.  This  makes 
time  scaling  more  expensive  to  maintain 
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and  may  result  in  delays  in  submitting 
diagrams.  The  advantages  to 
management,  as  against  the  possibility 
of  additional  cost  and  delay  in 
submission,  must  be  considered  in 
deciding  whether  time  scaling  should  be 
included.  If  time  scaling  is  omitted, 
references  thereto  in  paragraph  (e) 
should  also  be  deleted. 

(3)  (See  paragraphs  (b)(4]  and  (b)(7).) 
Any  items  may  be  included  or  deleted 
as  project  requirements  and  local 
computer  capabilities  indicate.  It  should 
be  noted  that  many  computer  system 
programs  are  written  so  as  to  provide 
only  part  of  the  information  listed,  and  it 
is  probable  that  there  is  no  single 
program  which  will  provide  all  the 
needed  information.  The  listings  should 
be  revised  to  require  only  the  minimum 
information  necessary  for  project 
management. 

(4)  (See  paragraph  (b)(6){i).)  Two 
means  of  estimating  the  computing  time 
required  can  be  used,  (i)  based  on 
normal  work  days  (excluding  Saturdays. 
Sundays  and  holidays),  or  (ii)  based  on 
calendar  days.  This  paragraph  should  be 
retained  if  the  former  method  is  to  be 
used.  If  the  latter  method  is  to  be  used, 
this  paragraph  should  be  deleted  and 
the  following  inserted  at  the  end  of 
para^-aph  (b)(2): 

in  calculating  activity  durations.  Saturdays. 
Sundays,  holidays,  and  normal  inclement 
weather  should  be  considered. 

(5)  (See  paragraph  (b)(6)  (ii)  and  (iii).). 
Requirements  for  manpower  loading  and 
list  of  equipment  will  be  deleted  unless 
the  nature  of  the  project  is  such  as  to 
make  their  inclusion  necessary  for 
proper  surveillance  by  the  resident 
engineer.  When  these  requirements  are 
deleted  here,  references  thereto  in  other 
sections  should  also  be  deleted. 

(6)  (See  paragraph  (c).)  The  times 
allowed  for  the  various  submissions 
may  be  revised  to  fit  individual  project 
requirements  based  on  project  duration 
and  complexity. 

(7)  (See  paragraph  (e).)  The  time  for 
submission  of  periodic  reports  may  be 
changed  based  on  project  requirements. 
Normally,  reperts  will  be  required  twice 
a  month  with  payments  made  once  a    ^ 
month  based  on  the  work  shown  as 
accomplished  in  the  last  two  reports. 

(8)  (See  paragraph  (f).)  For  partially 
completed  activities,  a  relatively  broad 
estimate  of  the  portion  completed  is 
normally  adequate,  for  example.  25%, 
50%,  75%  or  1(X)%.  and  the  clause  may  be 
changed  accordingly.  Due  to  the 
multiplicity  of  activities  and  their 
normally  small  dollar  value,  a  more 
precise  evaluation  frequently  may  be 
impractical.  On  activities  with 


significant  costs,  a  more  precise 
estimate  should  be  used. 

(9)  (See  paragraphs  (g).  (h)  and  (i).) 
The  sheet  size  of  diagrams  and  number 
of  copies  of  report  to  be  submitted  may 
be  revised  to  suit  individual  project 
requirements. 

236.572-10    Qovfnm>nt-pf parsd 
nstwork  analysis  systam. 

The  contracting  officer  is  authorized 
to  insert  the  clause  at  252.236-7013, 
"Government-Prepared  Network 
Analysis  System."  in  solicitations  and 
contracts  when  a  fixed-price 
construction  contract  is  contemplated  in 
accordance  with  the  following 
instructions: 

(a)  (See  paragraph  (a).)  This 
paragraph  shall  be  used  when  the 
project  is  of  long  duration  and  a 
schedule  of  the  first  two  months' 
operation  is  necessary  for  controlling 
the  project  until  the  "Construction 
Progress  Schedule"  is  submitted.  The 
blank  will  be  filled  in  with  the  number 
of  days  desired.  This  paragraph  will  be 
deleted  when  the  construction  project  is 
of  short  duration. 

(b)  (See  paragraph  (b).)  Proper  number 
of  days  for  submittals  shall  be  inserted 
by  the  contracting  officer. 

(c)  Paragraphs  (c)(1)  and  (c)(2]  shall 
be  modified  to  agree  with  detail  and 
tyjie  of  network  analysis  system  the 
Government  proposes  to  prepare. 


236.573 

The  following  clauses  are  required  in 
cost  reimbursement  construction 
contracts  and  solicitations: 

236.573-1    Statamant  of  wortL 

The  contracting  officer  shall  insert  the 
clause  at  252.238-7014,  Statement  of 
Work,  in  solicitations  and  contracts 
when  a  cost-reimbursement  construction 
contract  is  contemplated. 

236^73-2    Eatimatad  coal,  performance 
paftod. 

The  contracting  officer  shall  insert  the 
clause  at  252.236-7015.  Estimated  Cost, 
Performance  Period,  in  solicitations  and 
contracts  when  a  cost-reimbursement 
construction  contract  is  contemplated. 

236.573-3    Diract  payments. 

The  contracting  officer  shall  insert  the 
clause  at  252.236-7016.  Direct  Payments, 
in  solicitations  and  contracts  when  a 
cost-reimbursement  construction 
contract  is  contemplated. 

236.573—4    Appfo^ad  conatructton  plartt. 

The  contracting  officer  shall  insert  the 
clause  at  252.236-7017.  Approved 
Construction  Plant,  in  solicitations  and 
contracts  when  a  cost-reimbursement 
construction  contract  is  contemplated. 


236.573-S    Insuranca. 

The  Contracting  Officer  shall  insert 
the  clause  prescribed  at  228.311-70  in 
solicitations  and  contracts  when  a  cost- 
reimbursement  construction  contract  is 
contemplated. 

236.574    Option  fof  supervision  and 
Inspection  services. 

The  contracting  officer  shall  insert  the 
clause  at  252.236-7(n8,  Option  for 
Supervision  and  Inspection  Services,  in 
solicitations  and  contracts  when  a  fixed- 
price  architect-engineer  contract  is 
contemplated,  and  supervision  and 
inspection  services  by  the  architect- 
engineer  during  construction  are 
contemplated.  The  details  of  such 
services  must  be  set  out  in  Appendix  A 
of  the  contract. 

236.560    Solicitation  proviaiona. 

This  section  prescribes  additional 
solicitation  provisions  applicable  only  to 
construction  contracting. 

236360-1    Coat  Intitationa. 

The  contracting  officer  shall  insert  the 
provision  at  252.236-7061.  Cost 
Limitations,  if  the  solicitation  contains 
one  or  more  items  subject  to  statutory 
cost  limitations,  except  when  a  waiver 
has  been  granted  pursuant  to  FAR 
36.205. 

236.560-2    AddKtve  or  dadwcUva  Items. 

The  contracting  officer  shall  insert  the 
provision  at  252.236-7082.  Additive  or 
Deductive  Items,  under  the  conditions 
set  forth  at  236.303(5-70). 

Sul>part  236.6— Architect-£iiglrM«r 
Sarvicas 

236.600  Scope  of  sut>part 

Architectural  and  engineering  services 
and  construction  design  contracts  in  the 
amount  of  S85.000  and  over  for  military 
construction  projects  shall  not  be  set- 
aside  for  small  business.  Those  under 
$85,000  shall  be  considered  individually, 
as  though  the  Small  and  Disadvantaged 
Business  Utilization  Specialist  had 
initiated  a  set-aside  request,  and  the 
procedures  of  FAR  Subpart  19.505  shall 
apply. 

236.601  Policy. 

(S-70)  For  contract  actions  with  an 
estimated  total  fee  of  $300,000  or  over 
and  which  require  notification  to 

Congress  in  accordance  with  lOU.S.C 

2807,  no  funds  shall  be  obligated  until  21 
days  after  Congress  has  been  notified. 
During  the  notification  waiting  period, 
synopsis  of  the  proposed  contract  action 
and  administrative  actions  leading  to 
the  procurement  of  the  architect- 
engineer  services  may  be  started. 
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236.602    SatoeMaa  of  flnw  f or  araWlaet- 
anglnaar  cootracta. 

236.602-1    Selection  criteria. 

(aK6)  The  volume  of  work  previoiuly 
awarded  to  the  firm  by  the  Department 
of  Defease  shall  also  be  considered, 
with  the  object  of  effecting  an  equitable 
distribution  of  Department  of  Defense 
architect-engineer  contracts  among 
qualified  architect-engineer  firms, 
including  small  and  sinail 
disadvantaged  business  firms,  and  Anns 
that  have  not  had  pirior  Uep«r<sient  of 
Defense  con  tracts. 

(S-70)  For  contracts  estimated  to  cost 
more  ^n  $2,900.  criteria  which  wiil  be 
used  to  evaluate  the  qualiAcatioos  of  the 
architect-engineer  firms  to  be 
considered  should  be  established  ia 
advance.  In  addition  to  the  general 
considerations  listed  in  FAR  36.ti01.  the 
criteria  should  be  specific  as  to  desired 
qualifications,  size  and  expertise  of 
staff,  required  past  experience,  and,  as 
appropriate,  esdietic  considerations, 
special  conceptual  or  design  eieotents, 
and  related  <iactors.  The  information 
contained  in  the  OD  Form  1391  for  the 
construction  project  if  applicable, 
should  foe  used  in  preparing  the  criteria. 
The  criteria  shall  be  set  forth  in  the 
public  announoeoient.^  required  by 
FAR  5.205(c). 

236.602-2    CwakiattM  koafda. 
(a)  Preselection  boards  are 
authorized.  A  preselection  list  of  the 
maximum  practicable  number  of 
qualified  firms  shall  be  prepared  by  a 
preselection  board  from  data  <lescribed 
in  FAR  36.603  and  other  pertinent 
information  which  may  be  available, 
and  the  list  shall  be  approved  by  the 
head  of  the  construction  activity,  or  his 
designee.  Preparation  of  preselection 
lists  for  oontractseslimaied  (e cost 'ssare 
than  $25.00a  sbaji  be  accompiished  by 
formally  constituted  boards  consisting 
of  at  least  three  members. 

236.602-4    Selection  awtttortty. 

(a)  All  selection  actions,  including 
preselection,  shail  be  under  the 
cognizance  of  the  constniction  activity 
responsible  for  the  work. 

(c)  Approval  authorities  «haH  ntit  add 
firms  to  any  selection  report.  If  the  firms 
on  a  submitted  selection  report  are 
deemed  to  be  unqualified  or  the  list  is 
considered  inadeqaate  for  other 
reasons,  the  approval  authority  shsll 
record  the  reasons  and  return  the  report 
through  channels  to  the  presdecHon 
board  for  the  preparation  of  a  revised 
report.  However,  the  finding  that  certain 
firms  on  the  selection  report  are 
unqualified  shaH  ttot  preclude  approval 
of  die  report  pi<a%"ided  that  a  anmiRoai  of 


three  firms  remain.  In  such  cases  ^e 
reasons  for  finding  a  fina  or  firosa 
unqualified  shall  be  recorded  and 
reports  fasty  be  approved  with  respect  to 
the  three  or  more  qoalified  firms 
remaining. 

(S-70J  Spet^al  approval  of  aaiect ions. 
Special  approval  shall  be  required  for 
certain  selectioaa  as  indicated  beknv: 

(1)  When  the  estimated  cost  of  a 
contract  to  be  awarded  by  a  field 
activity  exceeds  $500,000.  the  selection 
shall  require  the  approval  of  the  next 
higher  organizabonal  level  of  the 
constractioo  activity; 

(2)  When  a  firm,  to  which  a  field 
contracting  office  has  previously 
awarded  contracts  totaling  over  $500,000 
during  the  current  calendar  year,  has 
been  selected  for  an  additional  award  to 
be  made  by  the  same  contracting  office, 
the  selection  shall  require,  prior  to 
negotiation  with  the  firm,  the  approval 
of  the  next  higher  organizationa]  level  of 
the  construction  activity: 

(3)  When  a  selection  is  made  by  the 
Army  Corps  of  Engineers,  the  Naval 
Facilities  Engineering  Command,  or  the 
Air  Force  Directorate  of  Civil 
Engineering  for  a  contract  whose 
estimated  cost  is  $500,000  or  more,  the 
selection  shall  require  the  approval  of 
the  Chief  of  Engineers,  the  Commander, 
Naval  Facilities  Engineering  Command, 
or  the  Director  of  Civil  Engineering, 
respectively,  or  their  respective 
designee; 

(4)  When  auppleflteBtal  work  to  be 
added  io  an  existing  contract  will  bring 
the  total  contract  cost  to  any  of  the 
various  levels  of  approval  noted  above, 
the  selection  for  such  work  shall  require 
approval  as  indicated  for  the 
appropriate  level  (such  approval  is  not 
required  for  supplemental  work 
accomplished  pursuant  to  the  Changes 
clause  oi  the  contract);  ^id 

(5)  When  approval  of  a  setection  for  a 
contract  has  been  obtained  at  a 
particular  approval  level  further 
approval  ahaii  not  be  required  for  the 
selection  of  the  same  firm  to  accomphah 
supplemental  work  under  thai  contract, 
unless  the  total  cost  of  the  basic 
contract  plus  all  supplemental  work  is 
an  amount  requiring  approval  of  the 
selection  at  the  next  higher  approval 
level. 

236.604    Perfonnanca  avalwatioa. 

(a)  Preparation  of  performance 
reports. 

(1 )  For  each  contract  over  $10,000 
awarded,  a  performanee  evakiation 
report  shall  be  prepared  by  the 
cognizant  oonstnictton  ax:tivity.  Such 
reports  may  also  be  prepared  ior 
contracts  of  lesser  amounts.  For 
contraota  of  over  tUUSO.  the 


conatmction  activity  sh^  distribute  the 
SF  1-421  to  ail  other  oflBces  within  the 
region  or  geographical  area  as  listed  in 
the  book,  "How  to  Obtain  Conaideratian 
for  Architect-Elngineer  Contracts  with 
the  Department  of  Defense,"  and  to  the 
Washington.  EKD  Headquarters  of  their 
respective  construction  activities.  The 
SF  1421  shaU  be  filed  and  utthzed  in  a 
manner  similar  to  the  qualifications  data 
(Standard  Form  254). 

(c)  Drstribatton  and  ase  of 
performance  reports.  For  the  purposes  of 
receiving  and  distributing  architect- 
engineer  qualification  and  performance 
data,  the  United  States  is  divided  into 
regions,  and  the  rest  of  the  worid  into 
general  geographic  areas.  These  regions 
and  areas  are  described  and  delineated 
in  a  booklet  entitled.  "How  to  Obtain 
Consideration  for  Architect-Engineer 
Contracts  with  the  Department  of 
Defense."  which  is  available  from  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402,  or  from  DoD 
construction  activities. 

236.605    GowanNnant  cost  astimata  for 
archltact-englnear  wortL 

(a)  An  independent  Government 
estimate  of  the  cost  of  architect-engineer 
services  shall  be  prepared  fm*  each 
proposed  contract  or  contract 
modification  expected  to  exceed  $10.000. 


236J606 

(S-TO)  Negotiations  shall  be 
conducted  with  die  first  selected 
sarchitect-en^eer  until  a  price  which  is 
reir  and  reasonable  and  not  in  excess  of 
the  Government  estimate,  revised  to 
correct  errors  of  tad  or  jodgment.  has 
been  obtained  Where  the  negotiations 
result  in  a  price  in  excess  of  the 
Government  estimate,  as  revised,  the 
contracting  officer  shall  teraunate  the 
negotiations  and  request  a  proposal 
from  the  architect-engineer  next  in  order 
of  preference. 

(S-71)  la  no  event  shall  a  contract  for 
architect-engineer  services  for  the 
;R-eparatioa  of  designs,  plans,  drawings 
and  specifications  exceed  the  statutory 
limitation  of  six  percent  (6%)  of  the 
estimated  construction  costs  of  the 
project.  If  the  contract  also  covers  any 
other  type  services  than  the  preparation 
of  designs,  plans,  drawings  and 
specifications,  the  part  of  the  contract 
price  for  such  other  services  shall  not  be 
subject  to  the  six  percent  (6%)  limitation. 

(S-72)  Modifications.  Where  the 
modification  involves  wock  not  initially 
included  in  the  contract,  the  limitatioa 
on  the  total  contract  price  set  forth  in 
236.606-71  is  applicable,  as  applied  to 
the  revised  total  estimated  construction 
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costs.  Where  redesign  is  required  and 
the  contract  is  modified,  the  following 
method  shall  be  used  to  insure  that  the 
six  percent  (6%)  statutory  limitation  is 
not  exceeded: 

(1)  The  estimated  construction  cost  of 
ttie  redesigned  features  will  be  added  to 
the  original  estimated  construction  cost: 

(2)  The  contract  cost  for  the  original 
design  will  be  added  to  the  contract  cost 
for  redesign:  and 

(3)  The  total  contract  design  cost 
obtained  by  (2)  above  will  be  divided  by 
the  total  construction  cost  obtained  by 
(1)  above.  Tlie  resulting  percentage  may 
not  exceed  the  six  percent  (6%]  statutory 
limitation. 

Subpart  236.7 — Standard  Forms  for 
Contracting  for  Construction, 
Architect-Engineer  Services,  and 
Dismantling,  Oemoiition,  or  Removal  of 
Improvements 

236.701    standard  forms  for  use  in 
contracting  for  construction  or  dismantling, 
demolition,  or  removal  of  improvements. 

(c)  Optional  Forms  347  and  348  are  not 
authorized  for  use  in  the  Department  of 
Defense  (see  213.505-2(8-70)). 

Subpart  236.70 — Construction  in 
Foreign  Countries 

236.7001  General. 

Construction  in  foreign  countries 
includes  construction  anywhere  outside 
the  United  States,  its  possessions  and 
Puerto  Rico.  In  contracts  which  are 
entered  into  with  foreign  contractors  or 
are  for  performance  in  foreign  countries, 
the  term  "United  States"  will  appear 
before  the  word  "Government." 

236.7002  Technical  agreements. 

When  construction  is  contemplated  in 
a  foreign  country,  the  Office  of  the  Chief 
of  Engineers,  Department  of  the  Army, 
or  the  Naval  Engineering  Facilities 
Command,  Department  of  the  Navy,  as 
appropriate,  should  be  invited  to 
participate  in  the  negotiations  of  any 
technical  working  agreement  with  a 
foreign  government  concerning  the 
construction.  This  agreement  negotiated 
between  appropriate  officials  of  the 
United  States  and  the  foreign 
government  should,  to  the  extent 
feasible  and  where  not  otherwise 
provided  for  in  other  agreements,  cover 
all  elements  necessary  for  the 
construction  required  by  the  laws, 
regulations  and  customs  of  the  United 
States  and  the  foreign  government 
relating  to: 

(a)  The  acquisition  of  all  necessary 
rights: 

(b)  The  expeditious,  duty  free 
Importation  of  labor,  material  and 
equipment: 


(c)  The  payment  of  taxes  applicable  to 
contractors,  personnel,  materials  and 
equipment: 

(d)  The  applicability  of  workers' 
compensation  laws  and  other  labor  laws 
to  citizens  of  the  United  States,  citizens 
of  the  host  country  and  citizens  of  other 
countries: 

(e)  The  provision  of  utility  services; 

(f)  The  disposition  of  surplus 
materials  and  equipment: 

(g)  The  handling  of  claims  and 
litigation;  and 

(h)  Any  other  problems  which  can  be 
foreseen  and  appropriately  resolved  by 
such  agreement. 

236.7003    LatKK  laws  of  host  country. 
Contractors  shall  comply  with  the 
applicable  labor  laws  of  the  host 
country.  Exemption  from  such  laws  shall 
be  sought  by  means  of  treaty,  executive 
agreement  or  express  authorization  from 
proper  officials,  where  compliance  with 
the  laws  is  impractical  or  serves  no 
useful  purpose. 

Subpart  236.71 — Termination  of 
Contracts 

236.7100  Scope. 

This  subpart  sets  forth  policies  and 
instructions  unique  to  construction  and 
architect-engineer  contracts  relating  to 
termination  of  such  contracts  through 
default  or  for  the  convenience  of  the 
Government. 

236.7101  Contractor  inventory. 

This  subpart  and  FAR  45.6  cover  the 
disposition  of  all  contractor  inventory 
generated  under  construction  and 
architect-engineer  contracts.  It  applies 
to  termination  inventory  and  to  any 
other  inventory  which  is: 

(a)  Excess  because  of  a  contract 
modification:  or 

(b)  Excess  under  a  price  revision  type 
contract;  and  the  cost  thereof  is  included 
in  the  contractor's  claim  for  an  equitable 
adjustment  or  revision  in  price.  It  also 
applies  to  all  property  which  is  excess 
to  the  requirements  of  a  cost- 
reimbursement  type  contract  and 
includes  excess  Government-furnished 
property  under  any  type  contract. 

236.7101-1     Inventory  schedules. 

In  addition  to  the  requirements 
contained  in  FAR  45.606,  construction 
equipment  shall  be  submitted  on 
separate  schedules. 

236.7101-2    AMocal>lllty  of  contractor- 
acquired  property  on  Inventory  sctwdules. 

It  is  the  responsibility  of  the 
contracting  officer  to  determine  that  all 
property  listed  on  inventory  schedules  is 
qualitatively  and  quantitatively 
allocable  to  the  terminated  contract  or 


the  terminated  portion  thereof,  taking 
into  consideration  any  work  in  place. 
Also,  where  applicable,  the  contracting 
officer  must  determine  that  the 
difference  between  the  cost  of  allocable 
property  on  the  inventory  schedules  and 
the  total  cost  of  property  included  in  the 
settlement  has  been  incorporated  in  the 
work  or  consumed  in  the  performance 
thereof. 

236.7 1 0 1  -3    Contractor's  certificate- 
property  incorporated  In  wortc. 

Each  contractor  whose  settlement 
proposal  includes  the  cost  of  property 
(materials,  etc.)  incorporated  into  the 
work  shall  execute  a  certificate  to  the 
effect  that  all  property  not  accounted  for 
on  the  inventory  schedules  has  been 
incorporated  into  the  work  or  consumed 
in  the  performance  thereof. 

236.7101-4    Inventory  at  construction  site. 

Every  effort  will  be  made  by  the 
contracting  officer  to  relieve  the 
contractor,  as  promptly  as  possible,  of 
the  responsibility  for  the  preservation 
and  protection  of  termination  inventory 
located  at  the  construction  site. 
Property,  including  construction 
equipment,  which  is  not  to  be  included 
on  inventory  schedules  shall  be 
removed  by  the  contractor  as  promptly 
as  possible. 

236.7 101-5    Screening  of  contractor 
inventory. 

Inventories  of  construction  materials 
and  equipment  shall  be  screened  in 
accordance  with  FAR  45.608  in  the 
Army,  by  the  Corps  of  Engineers;  in  the 
Navy,  by  the  Naval  Facilities 
Engineering  Command;  and  in  the  Air 
Force,  by  the  Director,  Civil  Engineering. 

PART  237— SERVICE  CONTRACTING 

Authority:  5  U.S.C.  301.  10  U.S.C.  2202.  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301. 

Subpart  237.1— Service  Contracts- 
General 

237.104    Personal  services  contracts. 

(b)  Also  see  237.104{S-70)(b)  for 
additional  authority  required  by  Defense 
activities  for  use  of  5  U.S.C.  3109. 

(S-70)  Procurement  of  the  persona/ 
services  of  experts  or  consultants. 

(a)  Scope.  This  subsection  sets  forth 
policy  and  procedures  for  the 
procurement  by  contract,  pursuant  to  5 
U.S.C.  3109,  of  the  personal  services  of 
individual  experts  or  consultants 
(including  stenographic  reporting 
services)  from  individuals  and  from 
firms,  regardless  of  the  terms  of  contract 
arrangements  or  whether  with  an 
individual  expert  or  consultant  or  a  firm 
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employing  such  ir»drv»dual8.  This 
subsection  does  not  govern  employment 
of  individual  experts  or  oonsultants  by 
excepted  appointment:  Hie 
requirements  for  such  ewiptoyiweat  are 
set  forth  in  the  Federal  Personnel 
Manual,  Chapter  304,  "'Employment  of 
Experts  and  Consultants"  and  the 
regulations  kA  the  respective 
Departments.  In  addition,  this 
subsection  does  not  govern  policy  and 
procedures  for  advisory  committees  and 
their  membership;  the  requirements  for 
advisory  committees  are  set  forth  in 
OMB  Circular  A-63,  "Review  of  Federal 
Advisory  Committees".  Expert  or 
consultant  services  as  used  in  this 
subsection  involv.e  personal  services 
contracts  issued  pursuant  to  5  U.S.C. 
3109  and  may  aiso  involve  "consulting" 
services  subfect  to  FAR  37.2  and  237.270 
of  this  supfderoent. 

(b)  Statutory  authority. 

[\]  Authority  for  the  procurement  by 
contract  of  the  personal  services  of 
experts  and  consultants  is  found  m  S 
U.S.C.  3109,  as  impiemented  by  anneal 
appropriation  acts  or  by  other 
legislation.  Most  contracts  for  expert  or 
consultant  services  are  executed  by  the 
Departments  pursuant  to  the  authority 
contained  in  the  General  Provmona  of 
the  Anneal  Department  of  Defense 
Appropriation  Act. 

(i)  5  U.S.C.  3109  provides: 

(aj  For  (he  purpose  of  this  sectron — 

(IJ  "Agency"  has  the  meaning  given  it  by 
section  5721  of  this  title;  and 

(2)  "Appropriatioii"  imflwies  fond*  made 
available  by  statute  under  section  B49  of  Title 
31. 

(bj  When  authorized  by  ao  appropriation 
or  oliter  statute,  the  head  of  an  ^t^ency  raay 
procure  by  contract  the  teraporary  (not  in 
excess  of  1  yaarj  or  intermittent  services  of 
experts  or  consultants  or  an  organization 
thereof,  including  stenographic  reporting 
services.  Services  procured  \mder  this  section 
are  without  regard  to — 

(1)  The  provisions  of  this  title  governing 
appoiiitnent  in  the  competitive  service: 

(2)  Chapter  51  and  Subchapter  iil  of 
Cliapter  53  of  this  title:  and 

(3)  Section  5  of  Title  41,  except  in  tite  case 
of  stenographic  reporting-services  by  an 
organization.  However,  an  i^ency  subject  to 
Chapter  51  of  SubchapterlH  of  Chapter  53  of 
this  title  may  pay  a  rale  for  services  under 
this  sectron  in  excess  of  the  daily  e«}«ivalent 
of  the  higiiest  rate  payable  under  section  5332 
of  this  title  oaly  when  ipeciiicaHy  avtborized 
by  the  appropriatiun  or  other  sUduIe 
authorizing 4ke  procurement  «f  Ihe  services. 

(ii)  Typical  of  the  langwage  which  is 
enacted  each  year  in  the  General 
Provisions  of  the  Department  of  Defense 
Approprtetion  Act  implemenfing  S 
US.C  310i  in  flection  703  of  the  Act  of 
December  21,  T979  {Peb.  L.  9»-154;  93 
Stat.  1139),  which  pnyvidfes: 


During  the  current  fiscal  year,  the  Secretary 
of  Defense  and  the  Secretaries  ol  the  Army, 
Navy  and  Air  Force,  respectiveiy,  if  .Ibey 
should  deem  it  advaatageous  to  the  natioBal 
defense,  and  if  in  their  opinions  the  existing 
facilities  of  the  Department  of  Defense  are 
inadequate,  are  authorized  to  procure 
services  in  accordance  with  section  3109  of 
Title  5.  United  States  Code,  under  regulations 
presorfbed  l^  the  Secretary  of  Deiense,  and 
to  pay  in  connection  therewith  travel 
expenses  of  individuals,  including  actual 
transportation  and  per  diein  ia  beu  of 
subsistence  M^le  traveling  bom  their  hones 
or  places  of  business  to  official  duty  stations 
and  return  as  may  be  authorized  by  law: 
Provided,  that  such  contracts  may  be 
renewed  annuatly. 

{2]  Contracts  with  individuals  or  firms 
for  the  penonal  services  of  experts  or 
coasultaats  are  usually  negotiated  on  a 
soie  soorce  basis  under  the  aathority  of 
10  U.S.C  2304(ci(l),  as  ia^^leraeiaed  by 
FAR  6.3Q2-1. 

{cj  Defiaition  of  experts  and 
consultants. 

(1)  Tile  terms  "experts"  and 
"consultants"  shall  include  those 
persons  who  are  exceptionally  quaJi^d, 
by  education  or  l)y  experience,  in  a 
pardcuiar  field  to  perform  some 
specialized  aervtoe.  For  the  purpose  of 
this  subsection,  an  "expert"  is  an 
individLffil  who  is  a  reooigBized 
professioBal  or  highly  skilled 
practitioner  normally  used  to  perform  an 
operating  function  rather  than  to  provide 
advisory  or  consulting  services.  A 
"consaltant"  is  «i  individual  who 
prunarily  serves  in  an  advisory  capacity 
in  a  particular  field,  rather  than  in  the 
performance  or  supervision  of  an 
operating  functioa  (or  fimctians). 
Depending  on  bow  they  are  used 
individuals  may  be  either  experts  or 
consultants. 

(2)  Stenographic  reporting  services  by 
individuals  is  included  in  the  term 
"expert  or  consultant  services"  for 
purposes  of  procurement  by  contract 
under  this  st^isection. 

(d)  Policy.  The  proper  use  of  experts 
and  consultants  is  a  legitimate  and 
economical  way  to  improve  Government 
services  and  opteratioos.  Activities  of 
the  Departments  can  be  strengthened  by 
utilizing  the  highly  specialized 
knowledge  and  skills  of  sudh 
individuals.  However,  the  personal 
services  of  expei^  and  consultants  shall 
not  be  used  to  perform  duties  which  can 
be  performed  by  regular  employees,  to 
fill  posdtiiHis  which  call  for  Rdi-time 
continiring  employees,  or  to  circumvent 
competitive  civil  service  procedures  and 
Classification  Act  pay  limits. 

(e)  Limitations  on  vse  of  expert  or 
consultant  authority.  Obtaining  the 
persevial  aervices  di  individttal  experts 
or  consultants  by  ccn^sct,  pursuant  to  S 


U.S.C.  3109,  is  subject  to  the  following 
limitations: 

(1)  The  employment  of  individual 
experts  or  consultants  shall  be  by 
contract  only  when  the  services  required 
cannot  be  obtained  by  excepted 
appointment  in  accordance  with 
personnel  regulations. 

(2)  The  nature  of  the  duties  to  be 
performed  must  be  temporary  (not  more 
than  one  year)  or  intermittent  (not 
cumulatively  tnore  than  130  days  in  one 
year).  Accordin^y,  no  contract  shall  be 
entered  into  for  longer  than  one  year  at 
a  time. 

(3)  Precurtimcnt  of  the  servioes  must 
be  advantageous  to  the  national 
defense. 

f4)  Such  services  shall  not  be  used 
when  existing  facilities  of  the  particular 
Department  are  adequate  or  y»\ten 
personnel  with  the  necessary  skills  can 
be  obtained  through  normal  civil  service 
appointment  procedures. 

(5)  Procurement  of  subh  services  by 
contract  ^lali  not  be  used  as  a  means  of 
circunnrenting  manpower  space  ceilings. 

(6)  Preference  shall  not  be  given  to 
former  Govemmeni  employees  per  se. 

(7)  Consultant  services  shall  not  under 
any  circumstances  be  ased  to 
specifically  aid  in  influencing  or 
enacting  legislation. 

(f)  Contracts  crossing  fiscal  years. 
Because  the  implementing  appropriation 
act  authorizing  the  procurement  of 
expert  and  consultant  services  expires 
and  must  be  renewed  each  fiscal  year,  a 
contract  under  this  authority  shall  not 
cross  fiscal  years — even  in  cases  where 
funds  could  properly  be  obligated  to  a 
contract  calling  for  services  in  parts  of 
two  fiscal  years — unless  it  calls  for  an 
end  product  which  cannot  feasibly  be 
subdivided  for  separate  pertormmces  in 
each  fiscal  year.  No  contrat:t  shall  cross 
fiscal  years  unless  authorized  to  do  so  in 
accordance  with  237.104(S-70)(g).  This 
paragraph  shall  apply  equally  to 
personal  servioes  contracts  with 
individuab  and  with^ims. 

(g)  Authorization  to  enter  into 
contracts:  "Determinations  and 
findings". 

(1)  All  contracts  to  be  entered  into 
pursuant  to  5  US.C  3109  for  the 
personal  services  of  experts  or 
consultants  most  be  authorized  in 
writing  by  a  Determinations  and 
Findings  4[D&F)  signed  in  accordance 
widi  Departmental  regulations. 
OrdiBarily  each  contract  shall  be 
separately  authorized.  However,  when 
the  determinations  can  appropriately  be 
made  with  respect  to  a  class  of 
contracts,  the  authorizing  offitnal  may 
issae  blaidcet  aathodty  for  that  class  of 
contracts  by  signing  a  cJass  D&F. 
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(2]  Each  D&F  shall  authorize  a 
contract  or  class  of  contracts  to  be 
entered  into  during  a  stated  period  not 
to  exceed  one  year,  which  ordinarily 
shall  be  within  one  Hscal  year.  A  D&F 
may  be  issued  during  one  fiscal  year  to 
authorize  a  contract  or  class  of  contracts 
to  be  entered  into  during  the  following 
fiscal  year,  provided  the  determinations 
are  reasonably  expected  to  hold  true  at 
the  time  the  contract  or  contracts  are  to 
be  entered  into  and  provided  that  either 
the  D*F  is  made  contingent  upon 
enactment  of  implementing  legislation  or 
implementing  legislation  of  the  next 
Fiscal  year  has  already  been  enacted. 

(3)  Each  D&F  shall  contain  the 
following: 

(i)  A  brief  description  of  the  services 
authorized  to  be  procured,  including  for 
individual  D&Fs  the  estimated  time  of 
performance  and  the  estimated  cost; 

(ii)  A  determination  by  the  authorizing 
official  with  respect  to  the  particular 
contract  or  class  of  contracts  that: 

(A)  The  duties  to  be  performed  are  of 
a  temporary  or  intermittent  nature; 

(B)  Procurement  of  the  services  is 
advantageous  to  the  national  defense; 

(C)  The  existing  facilities  of  his 
Department  are  inadequate  to  furnish 
the  services; 

(D)  It  is  not  feasible  to  obtain 
personnel  with  the  necessary  skills 
through  normal  civil  service 
appointment  procedures; 

(E)  A  nonpersonal  services  contract  is 
not  practicable;  and. 

(F)  Any  other  determination  required 
by  applicable  statutes  has  been  made; 

(iii)  A  citation  of  statutory  authority, 
namely  5  U.S.C.  3109  and  (except  where 
(vii)  below,  is  applicable)  appropriate 
implementing  legislation;  the  latter  may 
be  the  current  annual  Department  of 
Defense  Appropriation  Act.  a  current 
temporary  Department  of  Defense 
appropriation  enactment,  or  other 
appropriate  legislation: 

(iv)  A  grant  of  authority  to  procure  the 
required  services  and,  if  desired  to 
extend  the  contract; 

(v)  The  condition  that  the  necessary 
funds  must  be  available  for  obligation. 

(vi)  The  condition  that  no  contract 
may  be  entered  into  for  longer  than  one 
year  at  a  time; 

(vii)  An  added  condition,  in  cases 
where  the  D&F  covers  a  period  for 
which  implementing  legislation  has  not 
yet  been  enacted,  that  at  the  time  the 
procurement  is  entered  into  there  must 
be  in  e^ect  a  law  authorizing  the 
procurement  pursuant  to  5  U.S.C.  3109 
and  requiring  no  further  Secretarial 
action  than  that  required  by  the 
implementing  legislation  current  at  the 
time  the  D&F  is  issued; 


(viii)  Where  appropriate, 
authorization  to  contract  across  fiscal 
years  (see  237.104-(S-70)(f)),  and  in  such 
cases,  where  the  implementing  authority 
cited  is  annual  legislation,  an  added 
condition  that  in  the  event  the 
implementing  authority  is  not  renewed 
for  the  following  fiscal  year  the 
contracting  officer  shall  terminate  the 
contract  in  accordance  with  its  terms; 
and 

(ix)  The  date  of  expiration  of  the 
authority  granted  by  the  D&F. 

(h)  Requests  for  determinations  and 
findings.  Requests  for  authorization  to 
procure  the  personal  services  of  experts 
or  consultants/pursuant  to  5  U.S.C.  3109. 
whether  from  individuals  or  from  firms, 
must  contain  statements  required  by 
Departmental  regulations  to  support  the 
determinations.  The  responsibilities  of 
the  various  organizational  levels  in  the 
Departments  with  respect  to  requests  for 
D&Fs  are  also  set  forth  in  Departmental 
regulations. 

(i)  Contracts  with  individual  experts 
or  consultants. 

(1)  Method  and  amount  of  payment. 
The  contract  may  provide  for 
compensation  at  rate  for  time  actually 
worked  (e.g..  amount  per  day,  per  week, 
per  month,  etc.)  or  it  may  provide  for 
performance  of  a  specific  task  at  a  fixed 
price,  or  it  may  provide  for  nominal 
compensation.  The  amount  or  rate  of 
payment  will  be  determined  on  a  case- 
by-case  basis,  taking  into  account 
(among  any  other  relevant  factors)  the 
relative  importance  of  the  duties  to  be 
performed,  the  stature  of  the  individual 
in  his  specialized  field,  comparable  pay 
positions  under  the  Classification  Act  or 
other  Federal  pay  systems,  rates  paid  by 
private  employers,  and  rates  previously 
paid  other  experts  or  consultants  for 
similar  work.  Compensation  for 
personal  services  is  subject  to  the 
limitation  in  237.104-(S-70)(1). 

(2)  Benefits.  When  an  individual 
expert  or  consultant  is  furnishing 
personal  services  and  the  contract 
provides  for  a  regularly  scheduled  tour 
of  duty  during  each  administrative  work 
week,  the  contract  shall  also  provide 
that  the  contractor  will  be  accorded  the 
same  paid  annual  and  sick  leave 
benefits  as  those  to  which  he  would  be 
entitled  under  Departmental  personnel 
regulations  if  he  were  employed  by 
excepted  appointment  during  the  period 
of  the  contract.  The  contract  may  also 
provide  for  similar  benefits  (e.g.,  paid 
holidays,  paid  administrative  leave],  but 
these  shall  in  no  event  exceed  those  to 
which  the  individual  would  be  entitled 
under  excepted  appointment.  No 
benefits  shall  be  accorded  the 
contractor  which  are  not  specifically 
provided  for  in  the  written  contract.  The 


contracting  officer  shall  effect  necessary 
coordination  with  the  cognizant  civilian 
personnel  office. 

(3)  Taxes.  When  the  individual  is  to 
render  personal  services,  the 
compensation  generally  is  subject  to 
FICA  (Social  Security),  FUTA 
(Unemployment),  and  federal  income 
withholding  tax.  It  may  also  be 
necessary  to  report  or  withhold  state 
income  tax  under  5  U.S.C.  84b.  The 
contracting  officer  shall  take 
appropriate  steps  in  coordination  with 
the  cognizant  civilian  personnel  office  to 
have  deductions  and  reports  made 
where  required  by  law. 

(4)  Conflict  of  interest.  The 
contracting  officer  shall  ensure  that 
individual  experts  or  consultants  who 
are  to  render  personal  services  under 
contract  familiarize  themselves  with 
Executive  Order  11222.  May  8, 1965. 
"Prescribing  Standards  of  Ethical 
Conduct  for  Government  Officers  and 
Employees".  30  FR  6469  (1965),  and  that 
they  comply  with  it  and  with 
Departmental  regulations  implementing 
it. 

(5)  Administrative  treatment. 
Individual  experts  or  consultants  who 
are  to  render  personal  services  under 
contract  are  charged  against  personnel 
ceilings  in  the  same  way  as  experts  and 
consultants  employed  by  excepted 
appointment.  Also,  the  cognizant 
civilian  personnel  office  must  maintain 
certain  records  on  individual  experts 
and  consultants  who  render  personal 
services.  Therefore,  the  contracting 
officer  shall  effect  necessary 
coordination  with  the  cognizant  civilian 
personnel  office  before  award  of  a 
contract  for  personal  services  and  may 
also  designate  the  appropriate  personnel 
office  as  his  representative  for  the 
purpose  of  administering  contract 
provisions  relating  to  benefits,  obtaining 
necessary  data  from  the  contractor  for 
tax  withholding  purposes,  and 
administering  applicable  confiict  of 
interest  provisions. 

(j)  Contracts  with  firms  for  expert  or 
consultant  services.  When  contracts 
with  firms  for  the  services  of  specified 
individual  experts  or  consultants  are 
considered  to  be  personal  services 
contracts  (see  FAR  37.104),  payment  for 
the  services  of  each  expert  or  consultant 
is  subject  to  the  guidelines  in  237.104(5- 
70)(i)  and  the  limitations  in  237.104(S- 
70)(e).  Contracts  with  firms  for 
consulting  or  other  management  support 
services,  where  those  services  are 
nonpersonal  in  nature,  are  not  entered 
into  pursuant  to  the  authority  of  this 
subsection  and  should  not  specifically 
address  individual  compensation  by  the 
firm  or  with  any  other  rights  or 
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obligations  as  between  the  firm  and 
.  these  individuals,  but  should  deal  only 
with  rights  and  obligations  as  between 
the  Government  and  the  firm. 

(k)  Contracts  for  stenographic 
reporting  services. 

(1)  Stenographic  reporting  services 
normally  are  provided  by  regular 
civilian  employees  appointed  under  the 
usual  civil  service  procedures^  However, 
under  certain  circumstances  these 
soryices  m^y  be  jirocured  by  contr«ct 
from  individuals  or  firms  (pursuant  to  5 
U.S.C.3109,  if  personal)  as  where  there 
are  variable  requirements  or  insufficient 
qualified  personnel,  and  necessity  or 
economy  to  the  Goverimient  demand. 

(2)  Such  contracts  shall  normally  be 
written  on  an  end-product  basis  and 
payment  made  according  to  delivered 
items  (e.g.,  number  of  copiies  of 
transcript,  words  per  page,  etc.),  and  the 
contractor  ordinarily  shall  be  required  to 
furnish  the  necessary  materials 
(typewriter,  paper,  bindings,  etc.). 

(3)  Contracts  for  stenographic 
reporting  services  may  be  considered  to 
be  for  nonpersonal  services,  and 
therefore  not  subject  to  the  provisions  of 
this  subsection,  Provided  that: 

(i)  They  are  written  in  accordance 
with  (b)  above; 

(ii)  They. do  not  involve  ordinary,  day- 
to-day  stenographic  or  secretarial 
services; 

(iii)  They  do  not  involve  direct  or 
indirect  Government  supervision  of 
contractor  employees;  and 

(iv)  They  involve  temporary  or 
intermittent  requirements. 

(1)  Limitation  on  payment  for  personal 
services. 

(1)  When  the  personal  services  of 
individual  experts  or  consultants  are 
being  procured  pursuant  to  5  U.S.C. 
3109,  payment  of  the  services  of  each 
expert  or  consultant  shall  not  exceed  the 
highest  rate  fixed  by  the  Classification 
Act  pay  schedules  for  grade  GS-15  or,  in 
the  case  of  professional  engineering 
services  primarily  involving  research 
and  development  or  professional 
services  involving  physical  or  natural 
sciences  or  medicine,  the  highest  rate 
payable  to  a  GS-18.  In  addition,  the 
contract  may  provide  for  such  per  diem 
and  travel  expenses  as  would  be 
authorized  for  a  Government  employee, 
including  actual  transportation  and  per 
diem  in  lieu  of  subsistence  while  the 
expert  or  consultant  is  traveling 
between  his  home  or  place  of  business 
and  his  official  duty  station. 

(2)  If  a  fixed-price  contract  which  is 


predominantly  for  nonpersonal  services 
also  includes  personal  services,  the 
requirements  of  (a)  above  are  applicable 
to  the  personal  services  if  it  is  feasible 
and  practicable  to  price  them 
separately. 

(m)  Modification  of  contracts.  When 
supplemental  agreements  or  change 
orders  are  required  which  substantially 
change  the  basis  upon  which  the  D&F 
was  made,  such  as  to  revise 
substantially  the  scope  of  wqrk  or  time 
limitations,  or  to  apply  additional  funds, 
authorization  shall  be  requested  in  the 
same  way  as  authorization  to  procure 
the  services  by  contract  in  the  first 
place. 

(n)  Extension  of  contracts. 

(1)  A  contract  may  provide  for 
extension — for  a  maximum  of  one  year 
each  time — by  written  notification  to  the 
contractor  from  the  contracting  officer. 

(2)  A  contract  shall  not  be  extended 
unless  either  a  new  D&F  has  been 
issued,  or  the  D&F  authorizing  the 
original  contract  (or  a  prior  extension) 
has  not  yet  expired  and  specifically 
authorizes  the  extension,  or  an 
unexpired  class  D&F  covering  that  type 
of  contract  is  in  effect,  (also  see  237.104- 
(S-70)(0). 

(3)  Extension  of  a  contract  legally 
creates  a  new  contract;  therefore, 
extension  of  a  contract  is  improper 
unless  all  the  requirements  and 
limitations  of  this  subsection  have  been 
complied  with. 

(S-71)  Acquisition  of  personal  direct 
health  care  services. 

(a)  Scope.  This  subsection  sets  forth 
policy  and  procedures  for  the 
acquisition  by  contract,  pursuant  to  10 
U.S.C.  1091,  of  the  personal  direct  health 
care  services  from  individuals  or  firms. 
(Nothing  in  this  subsection  precludes  the 
acquisition  by  contract  of  nonpersonal 
health  care  services  or  applies  to  such 
services.) 


(b)  Definition  of  direct  health  care 
services.  Direct  health  care  services  are 
those  services  provided  by  health  care 
providers  who  participate  in  clinical 
patient  care  and  services.  Some 
examples  of  direct  health  care  providers 
for  the  purpose  of  this  subsection  are 
nurses,  radiology  technicians,  dental 
hygienists,  and  medical  technologists. 
Not  included  are  the  services  of 
personnel  whose  duties  are 
predominantly  administrative  or  clerical 
and  personnel  who  provide  maintenance 
or  security  services. 

(c)  Policy.  It  is  the  policy  of  the 
Department  of  Defense  that  when  in- 
house  sources  are  insufficient  to  support 
the  medical  mission  of  the  Military 
Departments  or  DoD  Components, 
contracting  officers  may  contract  for 
personal  direct  health  care  services 
under  the  authority  of  10  U.S.C.  1091 
(see  DoDI  6025.5). 

(d)  Limitations  on  contracting  for 
personal  direct  health  care  services. 
Obtaining  personal  direct  health  care 
services  under  contract  is  subject  to  the 
following  limitations: 

(1)  Preference  shall  not  be  given  to 
former  government  employees. 

(2)  Compensation  of  contract  health 
care  providers  is  negotiable  depending 
upon  the  skills  of  the  prospective 
contractor.  Compensation  shall  be 
within  the  limits  established  in  the  table 
below. 

(3)  Each  prospective  personal  direct 
health  care  services  contract  shall  be 
approved  {see  Departmental 
implementation  of  DoDI  6025.5  for 
approval  requirements).  The  requiring 
activity  shall  provide  the  contracting 
officer  a  copy  of  the  approval  to  enter 
into  a  personal  direct  health  care 
services  contract.  A  copy  of  the 
approval  shall  be  retained  in  the 
contract  file. 


Table  of  Maximum  AuTHoniZEO  Compensation  Rates 


fc.             '        '    '           " 

Compsnutnn  rata  not  lo  musetO' 

Occupation/tpacMty  group 

Pay 

Vaare  of  sarvica 

1  Pfiysioan*  and  dentists , „ 

mdwnfes.  but  eidudmg  paraprolessonals. 

Itl  A«  regislered  nuraes.  except  ItKoe  included  m  Group  N _ _......;.. 

IV.  P*rapro*e««onals _ „„ „ 

0-6 
0-5 

0-4 
0-3 

Ovar26. 

Over  20  but  len  »ian  22. 

Over  16  buliesc  than  18. 
Ovw  6  but  less  than  8 

Compensation  rale  nciudes  base  pay  and  baste  aNooance  tor  subsistence  and  base  slowanoe  lor  qusners  (indudmg 
VHA),  It  does  not  mckjde  special  and  incentive  pays,  hazardous  duty  pay.  Highi  pay.  prolessional  pay  continuation  oav  or  any 
dacreuonary  pay 


(e)  Malpractice  liability  insurance. 
Personal  services  contractors  shall  not 
be  required  to  furnish  malpractice 
liabihty  insurance. 


237.106    Funding  and  term  of  service 
contracts. 

Categories  of  service  contracts  funded 
by  annual  appropriations  that  are 


:,  .::.a i 
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authorized  to  extend  beyond  the  end  of 
the  fiscal  year  of  the  annual 
appropriation  used  are  as  follows: 

(a)  A  one  year  contract  for 
maintenance  of  tools  or  facilities  if 
authoruted  under  the  current 
Department  of  Defense  A{^iropriations 
Act: 

(b)  A  BNtlti-year  service  contract 
(cj  A  ooe-year  requiremeat  or 

indeHnite  quantity  contract,  as  defined 
In  FAR  1&503  and  FAR  16J04.  in  which 
any  specified  mininnun  quantities  are 
certain  to  be  ordered  in  the  fiscal  year 
current  at  the  beginning  of  the  contract 
term  (but  see  FAR  32.705-1  (bl);  or 

(d)  A  contract  for  the  personal 
services  of  experts  or  consultants 
entered  into  in  accordance  with  237.104- 
(S-70).  or  a  contract  for  edacational 
services,  which  cannot  feasibly  be 
subdivided  for  separate  performance  in 
each  fiscal  year. 

Subpart  237.2— ConsuKihg  Services 
237J04     Policy. 

{S-70)  For  personal  services  contracts 
for  or  with  individual  consultants  the 
requirements  of  237.104-(S-70)  apply. 

(S-71)  For  proposed  contracts  to  be 
awarded  as  a  result  of  an  unsolicited 
proposal,  the  limitations  of  215.507(b)(S- 
70)  apply. 

237.205 


237.205-70    ResponslbHitles  of  ttie 
contracting  otticer. 

(a)  The  contracting  officer  is  also 
responsible,  in  coordination  with  the 
requiring/ sponsoring  activity,  for 
determining  whether  a  proposed 
contract  requirement  regaridless  of 
dollar  value,  is  for  services  as  defined  in 
237.270  of  this  document  The 
contracting  officer's  determination  shall 
be  final.  In  this  regard  the  contracting 
officer,  in  coordination  with  the  sponsor 
and  the  supporting  comptroller,  should 
assure  that  funds  provided  are  proper  to 
ttie  category  of  service  required. 

(b)  Prior  to  issuing  any  solicitation  for 
the  services  covered  by  237.270,  the 
contracting  officer  shall  assure  that  the 
applicable  provisions  of  this  part  have 
been  adhered  to  and  that  documentation 
required  is  complete  and  included  in  the 
official  contract  file. 

(c)  The  contracting  officer  shall  assure 
that  the  foHowing  written  evaluations 
are  included  in  each  contract  file  (these 
evaluations  shall  normally  be  prepared 
by  the  sponsoring/requiring  activity), 
when  services  as  defined  in  FAR  37.201 
or  237.270  herein  are  acquired: 

(1)  An  evaluation  discussing  the 
timeliness  and  quality  of  performance 
and  the  contractor's  compliance  with 
the  statement  of  work  and  terms  of  the 
contract,  and: 


(2)  At  contract  completion,  an 
evaluation  documenting  the  use  made  of 
the  services  or  products  obtained  and 
their  vahie  \&  the  sponsoring 
organization. 

(d)  The  contracting  officer  is 
responsible  for  timely  and  accurate 
reporting  of  contract  actions  for  services 
described  in  this  subpart.  Contract 
awards  for  consulting  services  are 
reported  on  DD  Form  360  under  Item  B9 
as  well  as  in  item  BBA. 

237J0S-71    Oapartaentat  procwlyres. 

(a)  Departments  shall  ensure  that  for 
all  contract  actions  for  services  defined 
in  FAR  37.201  and  237.270  of  this 
supplement: 

(1)  Each  requirement  is  appropriate; 
fiJIy  justified  in  writing:  does  not 
unnecessarily  duplicate  any  previously 
performed  work  or  services;  and  is 
approved  in  advance  in  accordance  with 
(b)  below  and  Departmental  procedures. 

(2)  Work  statements  are  specific  and 
complete  to  the  maximum  extent 
practicable,  and  specify  a  fixed  period 
of  performance  of  tfie  services  to  be 
provided; 

(3)  Contracts  are  competitively 
awarded  to  the  maximum  extent 
practicable  to  ensure  that  prices  are 
reasonable  (see  215-507(b)(S-70))  with 
regard  to  proposed  contracts  resulting 
from  unsolicited  proposals): 

(4)  Appropriate  disclosure  is  required 
of,  and  warning  provisions  are  given  to, 
prospective  contractors  to  avoid 
conflicts  of  interest; 

(5)  Contracts  are  properly 
administered  and  monitored  to  ensure 
that  performance  is  satisfactory; 

(6)  Contract  reports  prominently 
display  on  the  cover  of  the  report  the 
following  information: 

(i)  Name  and  business  address  of  the 
contractor 

(ii)  Contract  number 

(iii)  Contract  dollar  amount: 

(iv)  A  statement  as  to  whether  the 
contract  was  competitively  awarded  or 
not:  and 

(v)  Name  of  the  sponsoring  individual 
in  the  agency  and  his/her  office 
identification  and  location;  and 

(7)  The  sponsoring  element,  at 
contract  completion,  documents  the  use 
made  of  the  services  or  products 
obtained  and  their  value  to  the 
sponsoring  organization. 

(b)  Departments  shall  further  ensure 
that  the  approval  of  the  need  for  the  use 
of  the  services  defined  in  FAR  37.201 
and  237.270  is  based  on  the  policy  and 
guidelines  contained  in  this  section,  and 
that,  for  actions  greater  than  S50.000  the 
approval  authority  is  not  below  the  SES 
manager  or  General  or  Flag  Officer 


level,  except  when  0-6  personnel  are 
filling  such  command  or  management 
positions  or  have  subordinate  SES 
personnel. 

237.270    Studies  and  analyses  and 
professionat  and  management  services. 

(a)  Definitions. 

"Professional  and  Management 
Services"  means  services  of  a  "white 
collar"  professional  nature,  e.g., 
preparation  of  reports  or  documentation, 
software  development,  development  of 
logistics  sepport  plans,  and  other  similar 
tasks,  in  support  of  management  and 
control  of  programs. 

"Studies  and  Analyses"  means  the 
broad  class  of  intellectual  activities 
characterized  by  the  application  of  the 
tools  of  analysis  to  address  a  wide 
range  of  problems.  Studies  are  analytic 
examinations  used  to  support  DoD 
decision-makers  and  activities.  Studies 
contribute  to  greater  understanding  of 
relevant  issues  and  provide  one  means 
for  addressing  those  matters  facing  the 
Department  of  Defense.  Studies  and 
support  of  studies  include  development 
of  data  bases,  models,  and 
methodologies.  Results  of  studies  are 
documented  products  including  oral  and 
written  briefings,  formal  reports,  and 
computer  products.  Excluded  from  the 
scope  of  this  definition  are  the  following 
categories: 

(i)  Basic  and  applied  research, 
development,  and  technology 
demonstrations; 

(ii)  Architect  and  engineering  studies 
related  to  constniclian  projects; 

(iii)  Value  engineering; 

(iv)  System  fabrication: 

(v)  System  test: 

fvi)  Operational  test  and  evaluation: 

(vii)  Technology  development; 

(viii)  Clinical  medicine: 

(ix)  Project/program  planning  or 
monitoring; 

(x)  Automatic  data  processing 
services; 

(xi)  National  Foreign  Intelligence 
Program; 

(xii)  General  Defense  Intelligence 
Program. 

(b)  Contract  awards  for  these  services 
are  generally  reported  on  the  DD  Form 
350  under  FSC  Code  R400  or  RSOO  series. 
Management  and  support  services  for 
research  and  development  activities 
should  also  be  recorded  appropriately 
under  these  codes. 

(c)  The  management  controls  stated  at 
FAR  37.205  and  237.205-70  herein  also 
apply  to  these  services. 
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Subpart  237.3— Oismantting, 
Demolition,  or  Removal  of 
Improventents 

"'^7.302    Bonds  or  ottier  security. 

If  the  contracting  officer  determines 
that  it  is  in  the  best  interest  of  the 
Government  to  require  the  contractor  to 
furnish  a  performance  bond  or  other 
security,  the  "Bid  Guarantee"  clause  at 
FAR  52.22&-1  and  the  "Bonds  or  Other 
Security"  provision  at  252.228-7004  shall 
be  included  in  the  solicitation. 

237.304    Contract  clauses. 

(S-70)  Statement  of  work.  The 
contracting  officer  shall  insert  the  clause 
at  252.237-7000,  "Statement  of  Work."  in 
solicitations  and  contracts  for 
dismantling,  demolition  or  removal  of 
improvements  in  order  to  specify  the 
property  to  be  dismantled,  demolished 
or  removed,  the  dates  of  commencement 
and  completion  of  the  work, 
requirements  for  conditioning,  handling 
and  storing  property  retained  by  the 
Government,  and  applicable  bond 
requirements. 

(S-71)  Composition  of  contractor.  The 
contracting  officer  shall  insert  the  clause 
at  252.236-7000,  "Composition  of 
Contractor,"  in  solicitations  and 
contracts  for  dismantling,  demolition  or 
removal  of  improvements  to  specify  that 
if  the  contractor  is  comprised  of  more 
than  one  legal  entity,  each  such  entity 
shall  be  jointly  and  severally  liable  for 
compliance  with  all  provisions  of  the 
contract. 

(S-72)  Misplaced  material.  The 
contracting  officer  shall  insert  the  clause 
at  252.236-7006,  "Misplaced  Material." 
in  solicitations  and  contracts  for 
dismantling,  demolition  or  removal  of 
improvements  when  the  contract 
involves  work  on  or  near  navigable 
waterways  in  order  to  set  forth  the 
contractor's  responsibility  for  misplaced 
material. 

(S-73)  Identification  of  employees. 
The  contracting  officer  shall  insert  the 
clause  at  252.236-7007,  "Identification  of 
Employees,"  in  solicitations  and 
contracts  for  dismantling,  demolition  or 
removal  of  improvements  when 
necessary  for  security  or  other  reasons 
to  require  the  contractor  to  furnish 
employee  identification. 

Subpart  237.70 — Engineering  and 
Technical  Services 

237.7001    Definitions. 

"Contractor  engineering  and  technical 
services"  means  the  furnishing  of 
advice,  instruction,  and  training  to 
Department  of  Defense  personnel,  by 
commercial  or  industrial  companies,  in 
the  installation,  operation,  and 


maintenance  of  Department  of  Defense 
weapons,  equipment,  and  systems.  This 
includes  transmitting  the  knowledge 
necessary  to  develop  among  those 
Department  of  Defense  personnel  the 
technical  skill  required  for  installing, 
maintaining  and  operating  such 
equipment  in  a  high  state  of  military 
readiness. 

(a)  Contract  Field  Services  (CFS) 
means  those  engineering  and  technical 
services  provided  on  site  at  defense 
locations  by  the  trained  and  qualified 
engineers  and  technicians  of  commercial 
or  industrial  companies. 

(b)  Contract  Plant  Services  (CPS) 
means  those  engineering  and  technical 
services  provided  by  the  trained  and 
qualified  engineers  and  technicians  of  a 
manufacturer  of  military  equipment  or 
components,  in  the  manufacturer's  own 
plants  and  facilities. 

(c)  Field  Service  Representatives 
(FSR)  means  those  employees  of  a 
manufacturer  of  military  equipment  or 
components  who  provide  a  liaison  or 
advisory  service  between  their  company 
and  the  military  users  of  their 
company's  equipment  or  components.    : 

237.7002    Contracting  for  engineering  afid 
ttclmical  services. 

(a)  General.  Every  contract  calling  for 
engineering  and  technical  services, 
whether  it  calls  for  only  those  services 
or  whether  it  calls  for  those  services  in 
connection  with  the  furnishing  of  an  end 
item,  shall  show  those  services  as  a 
separate  and  identifiable  line  item 
separately  priced.  The  contract  shall 
contain  definitive  specifications  for  the 
services  and  shall  show  the  man-months 
involved. 

(b)  Personal  services. 
Notwithstanding  FAR  37.104.  in  the 
event  unusual  requirements  involving 
essential  mission  accomplishment 
necessitate  the  procurement  of  contract 
field  services  (CFS)  which  appear  to  be 
personal  services,  those  services  may  be 
obtained  by  contract  for  an  interim 
period  if  that  particular  procurement  is 
specifically  authorized  by  the  Assistant 
Secretary  of  Defense  (Manpower, 
Installations  and  Logistics). 

Subpart  237.71 — Mortuary  Services 

237.7100    Scope. 

Acquisition  procedures  peculiar  to 
contracts  for  mortuary  services  (the  care 
of  remains)  of  military  personnel  within 
the  United  States  are  set  forth  in  this 
subpart.  These  procedures  may  be  used 
as  guidance  in  areas  outside  the  United 
States  in  acquiring  such  services  for 
both  deceased  military  and  civilian 
personnel. 


237.7101  Method  of  scquisttion. 

(a)  Acquisitions  by  requirements  type 
contract.  By  agreement  among  the 
military  activities  involved,  one  military 
activity  in  each  geographical  area  shall 
contract  for  the  estimated  requirements 
for  the  care  of  remains  for  all  activities 
in  the  area.  Acquisition  shall  be  by  use 
of  a  requirements  type  contract  (see 
FAR  16.503)  when  \he  estimated  annual 
requirements  for  the  individual  activity 
concerned,  or  for  the  activities  using  one 
contract,  are  10  or  more.  Such 
acquisitions  shall  be  made  using  the 
sealed  bid  method  when  the  criteria  of 
FAR  6.103(a)  are  met 

(b)  Acquisitions  by  purchase  order. 
Where  no  contract  exists,  such  services 
shall  be  obtained  by  use  of  DD  Form 
1155.  "Order  for  Supplies  and  Services/ 
Request  for  Quotations."  and  DD  Form 
1155r,  "General  Provisions"  (see  FAR 
13.5),  inserting  in  the  Schedule  the 
clauses  prescribed  in  213.505-2. 

(c)  Solicitation  planning.  Ofi^ers  for 
annual  requirements  for  the  next  fiscal 
year  shall  be  solicited  in  sufficient  time 
to  permit  award  prior  to  the  beginning  of 
the  fiscal  year. 

•    (d)  Area  of  performance.  Each 
contract  for  care  of  remains  (except  Port 
of  Entry  Requirements  contracts)  shall 
clearly  define  the  geographical  area 
covered  by  the  contract.  The  area  shall 
be  determined  by  the  activity  entering 
into  the  contract  in  accordance  with  the 
following  general  guidelines.  It  shall  be 
an  area  using  political  boundaries, 
streets,  or  other  features  as  demarcation 
lines.  Generally,  this  should  be  a  size 
roughly  equivalent  to  the  contiguous 
metropolitan  or  municipal  area  enlarged 
to  include  the  activities  served.  In  the 
event  the  area  of  performance  best 
suited  to  the  needs  of  a  particular 
contract  is  not  large  enough  to  include  a 
carrier  terminal  commonly  used  by 
people  within  such  area,  the  contract 
area  of  performance  shall  specifically 
state  that  it  includes  such  terminaiBs  a 
pickup  or  delivery  point.  " 

(e)  Distribution  of  contracts.  In 
addition  to  normal  contract  distribution, 
three  copies  of  each  contract  shall  be 
furnished  to  each  activity  authorized  to 
use  it,  and  two  copies  to  each  of  the 
following: 

(1)  HQDA  (DAAG-PED).  Alexandria,  VA 
22331. 

(2)  Bureau  of  Medicine  and  Surgery, 
Department  of  the  Navy  (MED  3134).  23rd 
and  E  Streets,  NW.  Washington.  DC  20372. 

(3)  Headquarters,  AFMPC/MPCCM, 
Randolph  AFB,  TX  78150. 

237.7102  Schedule  formats. 

(a)  Schedule  format  for  other  than 
port  of  entry  requirements  contracts.  Se 
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forth  below  t»  an  example  of  a  ScheduFe 
fonnat  siBteble  for  ose  in  saticitations 
and  cootractx  foe  other  than  port  of 
entry  rei|airements.  The  estimated 
quantities  are  only  iihistrabve. 
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(b)  Schedule  format  for  port  of  entry 
requirements  contracts.  Set  forth  below 
is  an  example  of  a  Schedule  format 
suitable  for  use  in  solicTtatrons  and 
contents  for  port  of  entry  requirements. 
The  estimated  quantities  are  only 
illustrative. 
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237.7 103    Solicitation  provlsioaa  and 
contract  clauses. 

(a)  The  contracting  trfRcer  shall  insert 
the  provision  at  2S2.237-710O,  Award  to 
Single  Bidder,  in  sealed  bid  soiicitabons 
for  mortuary  services  contracts. 

(b)  The  centractinf?  officer  shall  insert 
the  provision  at  252.237-7101,  Award  to 
Single  Offeror,  in  negotvaled 
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salicttations  for  mortuary  seraices 
contracts. 

\c]  rbe  COB  tract mg  offi  oer  shwtl  -insert 
the  feWowrng  clauses  in  morttmry 
services  soHcrtaftons  and  contrarts 
except  those  forport  of  entry 
requirements: 

(11 252.237-7102,  llequirements; 

(2)  252.237-7103,  Area  olPerlarmance; 

P)  252.237-7104,  Specifications; 

:4)  252.237-,7105.  U*ng  Activities; 

(5J  2&2.237-710Q.  Deli^tei^  OFdero  and 
Inveioes; 

(6)2&2.287-71CC,  Oelfuay  and 
Performance; 

(7)  252,237-7108.  Saboontradting: 

(4)  252.237-730g,  Additi«m»1  Oefmlh 
Provision; 

(9)  252.237-7110,  Gnwp  hitemrerrt; 

,(16)  252.237-7111.  PrtrfessioDrfl 
Requirements: 

illj  252.237-7112.  Facility 
Requirements: 

(12)  252237-7113.  Preparalion  Histaiy. 

(d)  £x£apbt  fer  ,tfae  "Aoea  oi 
PertemtaRoe"  aad  Ihe  "FaciliJiy 
Requirements"  clause,  the  fontiactiBg 
officer  abaU  insert  «il  ^iftfoe  dames  in 
(c)  above,  as  well  as  the  Govermnent- 
FumishetS  Property  (Short  Form')  clause 
at  FAR  52.245-4  in  port  eT  entry 
solicitafions  and  contracts  for  JBortuary 
services. 

Subpart  237,72— Laundry  and  Dry 
Cleaning  Services 

237.7200    Scope. 

This  subpart  contains  instructions  Tor 
the  preparation  and  trae  rrf  cotttracts  for 
laundry  and  dry  cleaning  services 
within  the  United  States.  II  may  be  used 
as  guidance  in  all  other  Jocatioos. 


237.7201 

Except  for  laundry  and  dry  oleaning 
services  acquired  under  «niall  purchase 
ppocedurea,  the  norsnaJ  raefiiod  fltf 
contracting  ior  ia  undi>  and  <lry  ideaaing 
services  ehtdl  be  by  formal  advertising. 


237.7202    Setootion  of  coMMt  •<  I 
wMight  {MiMorted  or  pnaaartsd)  I 

Laundry  eervices  in  support  <A 
hospitals  may  be  acquired  on  the  basis 
of  (a]  a  count  of  articles  or  (b)  by  butk 
weight.  Acquisitions  by  weight  may  he 
on  either  m  pre-,sarlad  (hag  type)  or 
unsorted  (simple  bulk  weight)  basis.  The 
basis  of  ao^uisitiou  sbaU  be  at  the 
discretion  of  the  vequiring  octivity  m 
conjunction  with  advice  of  tlie 
oentractirig  'Officer  ^ased  on 
consideration  tyf  suA  fatrtors  as  price, 
administrative  costs,  aseptic 
requicements,  risk  of  contaminationy 
cross ■■coDtamiaatinn,  volume  and  nature 
of  articles  te  be  serviced.  AH  «ther 
lauadry  and  dry  oleaning  eervioes  :ahaU 
be  acquired  en  a  coobI  jof  articles  haaa. 


237.7803    Sohadute  formaL 

Set  f srth  beiew  are  ex»fn|ide«  of 
schedule  formats  «*)tahie  fer'uae  in 


solicitations.  The  esfimafted  qoarrlrties 
are  only  illustrative. 
:{«)  Count  0f  articles. 


ooai 

0002 
0003 


0004 
0005 


0006 

0007 


UJf\ 


Nurses  UnMonn.  wNh  bdlt    |S)   1^   ,|OH)' 


■tOTIt 


Curtains 

Trousers  (P).. 


LOTUt" 

Individual  Laundy 

Individual  bundle  (264Mace) ..,. 

IndMdudl  bundle  rtS  -pmo&l 


'Eslhnalea 

q»«iiytor 

contract 


100.000 
26.000 
■SO.OOO 


SCO 

S.00O 


1.000 
1.000 


Euti. 
Eacti 

Pair .... 


Eaati.. 
Eadi 


Eacti.. 


UnM^ioe 


•  (S)— starched,  (P)— Pressed.  (OH)— Item  delivered  on4)anger  (hanger  included  m  Unit  Price),  and!    )  Other  »istruction«  as 


••  Include  •<  contracts  contantig  Jlie  IndnMal  Laurvkyxtause  al  252,237-7208 
•—■See  Subpart  4  "W  for  Ijne  Item  •NumbennB  Procedures 


(b)  BmUc  weight  luasotiteiy. 


No. 


-0001 


._     .  -  t 

taDni*y~Services  for  the  Hems  listed  below 

The  iDllaiwuB  anal  as  a»  4o  -he  «— itcnd   Sepa- 
rate prices  are  not  40  be  .aubiBitlad  lor  ttatf 


■Estimated 
tiuantity  lor 

serviced 
laundry  lor 

contract 


100.000 


40.000 
40.000 

xtaa 


u> 
tb 
■lb 


Xtnn  pnce 


N6P 
1«SP 


(c)  fiuUc  weight  .(bag  typ«Q. 


Item 
No 


0001 
0002 

ooee 

0004 


BAG  TYPE  I  (Patient  Hems:  sbaets.  ailiow  oeses.) 
BAG  TWE'M  (TerqiType:  Towels. MmshtMttw.'),. 
iBAS   TVPE  m   (S«pc«  ^lama:    Masta.  oapa, 

ehirts.) 
BAG   TYPE   IV  tXMTMMIIiMTHO   (Mlay   Include 

any  er  <l  i>jii»  ji  abac  Salad  bag Hypa»:) 


fstinialed 
quantity  ler 

serviced 
laundry  tor 

contract 
period 


200,000 

100.000 

50,000 
75.000 


am 


AMX  prtoe 


EsamaMd 

amount 


237.7204    So^cttatlaM  provisions  antt 
coiflrsot  daasss. 

(a)  The  contracting  officer  shall  insert 
a  provision  similar  to  that  .set  forth  .at 
252.237-7200.  Instructions  to  Bidders 
(Count  of  Articles^),  in  solicitations  for 
laundry  and  dry  oleemng  services  when 
such  services  ere  to  fee  provided  on  a 
cotml  of  articles  ha  sis. 

fb)  The  CDTttracting  officer  shall  insert 
a  provision  similar  to  that  set  forth  at 
252.237-7201.  Instructions  to  Bidders 
(fitdk  Wsigb^,  in  solicitatioBS  for 
laundry  services  4vben  such  services  are 
to  be  pnovided  xm  a  hulk  weight  hasis. 


(c)(1)  The  contracting  oH-ioer  shall 
insert  the  clause  at  252.237-7202,  Count 
of  Articles,  in  solicitations -and  contracts 
forJaundry  and  dry  fleaning  .services  io 
be  provided  on  a  count  of  articles  basis. 

(2)  When  laundry  and  dry  cleaning 
services  are  to  he  provided  to  individual 
personnel  on  a  count  of  articles  basis, 
the  contracting  officer  shall  use  the 
clause  with  its  Alternate  L 

44)  The  contracting  officer  shall  insert 
the  claiMe  at  252.237-7203.  Loss  or 
Damage  (Count  of  Ariicles).  in 
solicitations  and  contradts  &>r  laundry 
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3nd  dry  cleaning  services  to  be  provided 
nn  a  count  of  articles  basis. 

(e)  The  contracting  officer  shall  insert 
'he  following  clauses,  substantially  the 
same  as  the  clauses  prescribed  below,  in 
solicitations  and  contracts  for  laundry 
.sei-vices  to  be  orovided  on  a  bulk  weight 
basis: 

(1)  252.237-7204.  Weight  of  Articles 
(Bag  Type),  for  bag  type  laundry; 

(2)  252.237-7205.  Weight  of  Articles 
(Unsorted).  for  unsorted  laundry: 

(3)  252.237-7206.  Loss  or  Damage 
(Weight  of  Articles); 

(4)  252.237-7207.  Maximum  Weight 
Loss. 

(f)  The  contracting  officer  shall  insert 
the  clause  at  252.237-7208.  Individual 
Laundry,  in  solicitations  and  contracts 
for  laundry  services  to  be  provided  to 
individual  personnel. 

(g)  The  contracting  officer  shall  insert 
the  clause  at  252.237-7209,  Special 
Definitions  of  Government  Property,  in 
solicitations  and  contracts  for  laundry 
and  dry  cleaning  services. 

Subpart  237.73— Educational  Service 
Agreements 

237.7300  Scope. 

This  subpart  prescribes  acquisition 
procedures  for  agreements  with 
established  schools,  colleges,  or 
universities,  or  other  educational 
institutions  for  educational  services 
using  the  institution's  facilities,  standard 
courses,  and  prevailing  tuition  and  fees 
applicable  to  the  general  public.  As  used 
in  the  part,  "facilities"  does  not  include 
the  institution's  dining  rooms  or 
dormitories.  Also,  as  used  in  the 
subpart,  "fees"  does  not  include  charges 
for  meals  or  lodging.  Tuition  assistance 
agreements,  i.e..  payment  by  the 
Government  of  partial  tuition  under  the 
off-duty  educational  program,  are  not 
included  under  this  subpart.  Except  in 
connection  with  the  detailing  of 
commissioned  officers  to  law  schools 
pursuant  to  10  U.S.C.  2004,  no  agreement 
shall  be  made  under  this  subpart  which 
will  provide  for.  or  results  in,  payment 
of  Government  funds  for  tuition  or  other 
expenses  in  connection  with  training  in 
any  legal  profession. 

237.7301  Educational  service  agreement. 

(a)  An  educational  service  agreement 
is  one  which  calls  for  educational 
services  to  be  provided  under  the 
following  conditions: 

(1)  The  Government  pays  all  normal 
tuition  and  fees  for  educational  services 
provided  to  a  student  by  the  contractor 
under  its  regularly  established  schedule 
of  tuition  and  fees  applicable  to  all 
students  generally:  and 


(2)  Enrollment  is  at  the  contractor's 
institution  under  his  regular  rules  and  in 
courses  and  curricula  which  the 
institution  offers  to  all  students  meeting 
the  contractor's  admission  requirements, 
with  no  special  courses  or  special  fees 
applicable  to  Government  students. 

(b)  An  educational  seri'ice  agreement 
is  not  a  contract,  but  is  a  continuing 
offer  which  may  be  accepted  by  the 
Government  by  the  placing  of  requests 
for  services.  Each  request  for  services 
results  in  a  separate  contract. 

237.7302  (Reserved] 

237.7303  Duration. 

Educational  service  agreements  shall 
be  for  an  indefinite  duration  and  shall 
remain  in  effect  until  terminated. 
However,  the  issuing  activity  shall 
establish  procedures  to  review  each 
educational  service  agreement  at  least 
once  each  year  (with  due  regard  to  the 
institution's  academic  calendar  and  at 
least  30  days  before  the  beginning  of  a 
term)  for  the  purpose  of  incorporating 
changes  to  reflect  requirements  of  any 
Statute.  Executive  Order,  or  this 
regulation.  If  the  parties  do  not  agree  on 
such  required  changes,  the  contracting 
officer  shall  terminate  the  agreement  in 
accordance  with  its  terms. 

237.7304  Format  and  clauses  for 
educational  service  agreements. 

Educational  service  agreements 
authorized  by  this  Subpart  shall  be  on 
locally  reproduced  forms  consisting  of  a 
cover  page,  general  provisions, 
schedule,  and  signature  page,  in  the 
format  set  forth  in  this  paragraph.  The 
contracting  officer  may  add  to  the 
schedule  any  other  provisions  necessary 
to  describe  the  requirements  of  the 
Department,  as  long  as  such  provisions 
do  not  contradict  any  of  the  general 
provisions  or  schedule  provisions 
prescribed  by  this  paragraph  or 
otherwise  alter  the  concept  of  acquiring 
educational  services  in  the  form  of 
standard  course  offerings  at  the 
prevailing  rates  of  the  institution. 

(a)  Cover  page.  The  cover  page  shall 
contain  the  following  provisions  and 
necessary  information  to  complete  the 
provisions. 

Educational  Service  Agreement 

Agreement  No. . 

1.  This  agreement  entered  into  on  the 

day  of ,  19 ,  between 

the  United  Stales  of  America,  hereinafter 
called  the  "Government",  represented  by  the 
Contracting  OfTicer,  and  (name  of  institution), 
an  educational  institution  located  at 
(City) 


that  the  Contractor  shall  provide  instruction 
with  standard  offerings  of  courses  available 
to  the  public  and  shall  receive  payment  for 
services  rendered  in  accordance  with  the 
Contractor's  schedule  of  tuition  and  fee.s 
applicable  to  the  public  and  in  effect  at  the 
time  the  services  are  performed. 

2.  This  agreement  may  be  amended  only  by 
mutual  consent  of  the  parties. 

3.  The  Government  will  review  this 
agreement  annually  befo're  the  anniversary  of 

.  its  effective  date  for  the  purpose  of 
incorporating  changes  required  by  Statutes. 
Executive  Orders,  the  Federal  Acquisition 
Regulation,  or  the  DoD  FAR  Supplement: 
such  changes  will  be  evidenced  by  a 
modification  to  this  agreement  or  by  a 
superseding  agreement.  If  the  parties  fail  to 
agree  upon  any  such  change,  the  Government 
will  terminate  this  agreement. 

4.  This  agreement  shall  commence  on  the 
effective  date  above  and  shall  continue  until 
terminated. 

5.  The  estimated  annual  cost  hereunder  is 

$ ;  however,  this  estimate  is  for 

administrative  purposes  only  and  shall  not 
impose  any  obligation  on  the  Government  to 
request  any  services  or  to  make  any  payment 
except  as  provided  herein. 

6.  Advance  payments  are  authorized  by  31 
U.S.C.  529i. 

7.  Submit  invoices  to: (Name  and 

Address  of  Activity) 

8.  This  agreement  consists  of  this  cover 

page,  a  Schedule  of (number  of 

pages]  pages.  General  Provisions  of  - 


(State) - 


,  herein  after  called  the 


"Contractor",  is  for  educational  services  to  be 
provided  to  Government  personnel  at  the 
Contractor's  institution.  'The  parties  intend 


(number  of  pages)  pages,  and  a  Signature 
Page. 

(b)  Schedule  Provisions. 
Schedule  Provisions 

1.  Ordering  Procedures  and  Services  To  Be 
Provided. 

(a)  The  Contractor  shall  promptly  deliver  to 
the  Contracting  OfTicer  one  copy  of  each 
catalog  applicable  to  this  agreement,  and  one 
copy  of  any  subsequent  revision  thereof. 

(b)  The  Government  will  request 
educational  services  under  this  agreement  by 
delivery  to  the  Contractor  of  (insert  type  of 
request  that  will  be  used:  e.g.,  delivery  order, 
ofHcial  Government  order,  or  other  written 
communication]  containing  the  number  of 
this  agreement  and  designating  as  students  at 
the  Contractor's  institution  under  this 
agreement  one  or  more  Government-selected 
persons,  who  have  already  been  accepted  for 
admission  under  the  Contractor's  usual 
standards  of  admission. 

(c)  All  students  under  this  agreement  shall 
register  in  the  same  manner,  be  subject  to  the 
same  academic  regulations,  and  have  the 
same  privileges,  including  the  use  of  all 
facilities  and  equipment  as  regular  non- 
Govemment  students  (hereinafter  called 
civilian  students). 

(d)  Upon  enrolling  each  student  pursuant  to 
this  agreement,  the  Contractor  shall,  where 
the  resident  or  nonresident  status  involves  a 
difference  in  tuition  or  fees: 

(i]  Determine  the  resident  or  nonresident 
status  of  the  student  and  notify  the  student 
and  the  contracting  officer  of  such 
determination,  and  if  there  is  an  appeal  of 
such  determination,  process  the  appeal  in 
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accordance  with  the  CoBliactor'stftwidard 
procedures  and  notify  the  appellant  of  the 
result:  «nd 

(ii)  Make  the  above  determination  a  .part  of 
the  student's  permanent  reootd. 

(e)  The  Contractor  shall  not  furaisfa  any 
instruction  or  other  servioes  to  any  student 
pursuant  to  this  agreement  prior  to  the 
effective  dale  of  a  request  "for  such  services  in 
the  form -speoined  above. 

2.  Change  »  curriculum.  Tbe  Contraofmg 
Of&:er  may  wary  &e  cunrvcxinm  ior  any 
student  Aorolled  under  lhi«  agreeaKnt  imt 
shall  not  require  or  inake  any  change  m  any 
course  as  offered  by  the  Contractor  without 
the  Contractor's  consent. 

•3.  Payment. 

(a)  The  Government  shati  payfhe 
Contractor  the  regularly  established  tuition 
and  fees  which  the  Contractor  charges  ^ 
civilian  students  pursuing  the  maate  «r  Similar 
curricula,  except  ior  ^oy  tuilioD  luid  iefes 
which  this  agreement  specifically  jexcladea. 
The  Contractor  shall  have  the  right  to  fihar\ge 
any  tuition  and  Tees,  provided  that  the 
Contractor  publishes  sudi  revisions  in  a 
catalog  or  otherwise  piibiiciy  announces  sud 
revisions  and  applies  tbetn  waitomAy  to  afl 
students  pursuing  the  same  er  aisular 
curricula  as  Covemmeni  students  «ns<iMed 
undei  this  .agiaemant.  The  X^ootiactor  ^baU 
provide  the  Contracting  OfScer  notice  of  auob 
changes  prior  to  (heir  elective  date. 

(b)  The  Contractor  shall  not  estabti^  any 
tuition  or  fees  »irt»eh  apply  ■»o4ely  to 
Government  studerrts. 

(c)  If  the  Contractar  EegalaFiy  lokarges 
higher  tuition  and  fees  for  stadeatawbo  are 
notfasidwrtsof  Ihc  State  in  which  the 
Contractor  is  located,  the  Contractor  aaay 
charge  the  Government  sudi  regularly 
established  nonresident  tuition  and  fees  for 
those  Government  students  who  are  in  fact 
nonresidents.  The  Government  shafi  not 
claim  resident  tuition  and  fees  for  any 
student  solely  on  the  basis  of  his  residing  in 
the  stateasaoonaeqneaoeiaf  ewoBnent 
under  this  agreement. 

(d)  The  Goatractorahall  chaige  the 
Government  only  the  tuition  and  fees  J  which 
ma>'  include  fi)  penalty  Tees  for  late 
registration  or  ohange  of  course  occasioned 
by  action  of  the  €ovei  nnteiTt  and  (ii) 
manfloitory  health  fees  end  heaMi  rneurance 
charges)  which  relate  directly  to  anrdtlment 
as  a  student  and  are  a  oonsaquenoe  af  bis 
beii^.a  student.  The  Conlraclor  sh*il  aot 
charge  Ihe  GovemrBent  for  permit  fees,  such 
as  vehicle  segistration  or  parking  fees,  unless 
specifically  authorized  in  the  request  placed 
hereunder,  la  addition  to  the  above,  the 
Contractor  shaTI  not  make  any  charge  imder 
this  agreement  for  any  equipment,  refnndabte 
depoaiSs.  >or  ai^  items  or  ser«rtoee  {autih  as 
computer  time]  relailed  to  studaal  leeearch. 
However,  asy  flat  rateioharge  applicable  to 
all  sludaats  nsgistered  iar  reaeaccb  aad  which 
appears  in  Jlhe  Conttactor'a  pubiidy 
announced  fee  schedule  shaU  be  chargeable 
under  this  agreement. 

(e)  Normally  the  Contractor  ihaH  not 
directly  charge  iodivi^wei  striderTts  for 
application  fees  or  any  «Oier  fee  properly       > 
chargesUe  to  tbis  agwirinf  t.  MDwever,  if  tbe 
Contraotor'a  atanflswl  iMnaBctiires  re^aire 
payment  gf  any  ifee  .hcCofe  tbe  .aludnnt  «• 


pnrnllfid  iindpr Ihis  agrppmenl.  .the ilontcactor 
shall  reimburse  Ihe  studani  iniuU  for  any 
auch  fee  when  (be  Contractor  reoeives 
payment  therefor  tmder  this  agieeiiieirt. 

(f)  For  each  term  in  which  the  iCon tractor 
enrolls  students  under  this  agreement  the 

Contractor  Sha'H  submit copies  of  an 

invoice  listing  charges  for  each  student 
separatrty.Coirtractor-ihall  sdbmtt  invoices 

within days  after  the  start  of4he1erm 

it  covers  and  shall  include: 

(i)  Agreement  number  and  inclusive  dales 
of  the  term  to  wibich  die  iovoice  appliea; 

(ii)  Name  of  eachatiflient; 

(iii)  Schools  wiuob  charge  by^cnedit  hour 
shall  list  -eaoh  course  Oif  each  student: 

(ivj  The  resident  or  jioaresident  status  ckf 
eac'h  student  (if  applicable  to  (he  Contractor's 
school): 

fv)  flreakdown  tff  charges  for  each  studeirt, 
identifying-eaoh  element;  e.g..  Credit  Hours: 
S ,  TiattioB:^ .  Application  Fee; 


.  Labor  Fee  f<::faein  300!):  S- 


Conttaotor  akaH  shoiv  the  totai  of^ees  far 
each  student  mndjgMmd  total  >f«r  ell«tudents 
listed  on  Xhe  lavoiae. 

(g)  If  unforeseen  events  require  additional 
charges  which  are  otherwise  jtayable  in 
accordance  with  the  Contractor's  published 
tuiRon  and  fee  schedxrte,  the  Contractor  may 
submit  a  aapplementsil  invoice  or  miAce  the 
adjustment  on  &e  nex^  i<egul8r  invoice  omder 
this  agjsement.  io  either  case  the  Contractor 
shell  clearly  identify  and  explaiii  the 
sifkplemental  invoice  or  Ihe  adjustmeilt. 

{h]  The  CootractbT  shall  ^ply  to 
subsequent  iavoices  submitted  under  this 
agreement  any  credits  resulting  from 
withdrawal  of  students,  or  from  any  other 
cause  in  accordance  with  its  standard 
procedures.  Such  credits  should  appear  on 
the  first  invoice  submitted  after  the  ectron 
resulting  in  such  credits.  If  no  sUbaet^uafd 
iavoice  is  submitted,  the  Oontractor  Shall 
deliver  to  Ihe  Contracting  Officer  a  check 
drawn  to  the  OEdaref  the  office  designatad 
for  contract  administratiog  Coalnactor  shall 
identify  the  reason  for  the  credit  and  the 
applicable  term  elates  in  all  cases. 

4.  Withdrawal  of  students. 

(a)  The  Government  may,  at  its  option  and 
at  any  time,  withdraw  financial  stipport  for 
any  student  by  isauing  ^ficial  orders.  The 

Govemnaent  shall  iumi^ copies  of 

such  orders  to  the  Contractor  within  a 
reasonable  time  alter  [uiblicaction. 

ib)  The  Contractor  may  request  withdrawal 
by  the  Government  of  any  atudent  for 
academic  or  disciplinary  reasons. 

(c)  ff  such  withdrawal  occurs  prior  to  the 
end  of  a  term,  the  Government  shall  pay  any 
tuition  and  fees  doe  for  the -current  term  in 
which  the  student  may  be  enrolled,  and  the 
Contractor  shall  credit  the  GovemmeBt  with 
any  charges  eligible  for  refund  tmderthe 
Contractor's  stAndai>d  procedures  fer  civilian 
students  iaefiectoolbeeilectiveidate  of 
such  withdrawal. 

Id)  Withdrawal  of  students  by  the 
Goyemmenl  shall  not  be  the  "basis  for  any 
special  charge  or  claim  by  the  Contractor 
other  than  as  provided  by  tfie 'Conlroctor'a 
standard  prooedares. 

5.  Trtamcrifas.  Withia  a  reasonable  period 
of  tMK  after  withtkawal  of  a  atudeal  kir.aiqr 
reason,  or  altar yariwaltan.  itha  ■Coatraetar 


shall  send.tothe'ContraQting'CMficer  (or  to 
such  other  addiess  as  :the  GoirtracUng  Officer 
may  specify)  one  copy  af  an  official 
transcript  shelving  all  worii  by  the  student  at 
the  Contcactor's  institution  until  sudh 
withdrawal  or  graduation. 

8.  Student  ■teaching.  Awarding  dl 
fellowsfaips  .and  ascistanlBhips  by  'fhe 
Corrtractor  to  studerrts  attending  scho^  under 
this  .agpeemeot  is  not  anticipated.  In  the  case 
of  graduate  students,  however,  should  both 
the  student  and  the  Contractor  deem  it  to  be 
in  the  best  interests  of  "the  siuderri  for  him  to 
assist  in  the  teaching  program  of  the 
institution,  the  Contractor  may  provide 
nominal  compensBfion  for  anrf>  students' 
part-time  service  in  accordance  wHh  the 
GontraotoT's  established  practices  and 
prcKiedurefl  for  other  students  of  similar 
aooomphshment  in  that  department  or  field. 
Such  coHtpeiisation  shall  be  app]ie<i  as  a 
credit  againat  any  invoices  presented  for 
payment  for  arty  period  in  «i^idh  he 
performed  the  part-time  teaching  aervice. 

7.  Termination  of  agreement. 

(a)  Either  party  may  terminate  this 
agreement  by  giving  thirty  (30)  days  advance 
written  notice  of  the  effective  date  of 
termination.  In  Ihe  eveirt-of  termination,  the 
Government  Shall  have  the  ri^.  art  its  option, 
to  continue  to  receive  educational -services 
for  those  students  already  enrolled  in  the 
Contractor's  instrtution  under  (his  agreement 
until  suoh  time  that  the  students  complete 
their  courses  or  oerricula  -or  the  Government 
wi<hdiawB  them  from  'flte  Contractor's 
institution.  The  terms  and  conditions  of  this 
agreement  in  effect  on  the  effective  date  of 
the  termination  ahall  continue  to  apply  to 
such  students  remainiqg  in  the  Contractor's 
institution. 

fb)  Withdrawal  of  students  pursuant  to 
Schedule  Provision  4  shall  not  be  considered 
a  termination  within  the  meaning  of  (his 
provision. 

tc)  Termination  by  either  party  ighatl  not  be 
the  basis  for  any  special  charge  or  claim  by 
the  Contractor  ottter  than  as  provided  by  the 
Contractor's  standard  procedures. 

(c)  General  provisions. 
Geaaral  Ptovisions 

1.  Definitions,  insert  the  clause  at  FAR 
52.202-1.  OeBnitiona.  with  the  following 
additional  paragraphs. 

(d)  The  word  "term"  means  Ihe  period  of 
time  into  which  the  Contractor  divides  the 
academic  year  far  purposes  of  instruction; 
this  includes  "semester,"  "trimester." 
"quarter,"  or  any  similar  word  th^  (Contractor 
may  use. 

(e)  The  word  "course"  means  a  series  oT 
lectures  utr  instructions,  and/or  daboratory 
periods,  relatiog  to  one  specSic 
represeotatioD  of  subject  matter,  such  as 
Elementary  College  Algebra.  German  401  or 
Survejrmg.  Nomally.  student  completes  a 
course  in  one  term  and  receives  a  certain 
number  of  semester  hours  credit  (or 
equivalent)  upon  successful  completion. 

(f)  The  word  "curriculum"  means  a  series 
of  courses  having  a  unified  purpose  and 
belonging  piimarily  to  one  'major  academic 
field.  It  will  usually  include  oertain  required 
courses  and  elective  oauiaes^Mtbin 
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established  criteria.  Examples  include 
Business  Administration.  Civil  Engineering. 
Fine  and  Applied  Arts,  and  Physics.  A 
cumculum  normally  covers  more  than  one 
term  and  leads  to  a  degree  or  diploma  upon 
successful  completion. 

(g)  The  word  "catalog"  means  any  medium 
by  which  the  Contractor  publicly  announces 
terms  and  conditions  for  enrollment  in  the 
Contractor's  institution,  including  tuition  and 
fees  to  be  charged.  This  includes  "bulletin." 
"announcement."  or  any  other  similar  word 
the  Contractor  may  use. 

(h)  The  word  "tuition"  means  the  amount 
of  money  charged  by  an  educational 
institution  for  instruction,  not  including  fees 
as  defined  below. 

(i)  The  word  "fees"  means  those  applicable 
charges  directly  related  to  enrollment  in  the 
Contractor's  institution.  This  shall  not  include 
any  permit  charge  (e.g..  parking,  vehicle 
registration  or  charges  for  services  of  a 
personal  nature  (e.g..  food,  housing,  laundry) 
unless  speciTically  called  for  in  the  request 
placed  hereunder. 

2.  Gratuities.  Insert  the  clause  at  FAR 
52.203-3. 

3.  Covenant  against  contingent  fees.  Insert 
the  clause  at  FAR  52.203-5. 

4.  Officials  not  to  benefit,  insert  the  clause 
at  FAR  5Z203-1. 

5.  Approval  of  contmct.  Insert  clause  from 
FAR  52.204-1  in  accordance  with 
Departmental  procedures  when  it  is  desired 
to  cover  the  subject  matter  thereof. 

6.  Order  of  precedence.  Insert  clause  from 
FAR  52.215-18. 

7.  Conflicts  between  agreement  and 
catalog.  Insert  the  following  clause: 

Conflicts  Bettveen  Agreement  and  Catalog 

To  the  extent  of  any  inconsistency  between 
the  provisions  of  this  agreement  and  any 
catalog  or  other  document  incorporated  in 
this  agreement  by  reference  or  otherwise  or 
any  of  the  Contractor's  rules  and  regulations, 
the  provisions  of  this  agreement  shall  govern. 

6.  Disputes.  Insert  the  clause  at  FAR 
52.233-1. 

9.  Convict  labor.  Insert  the  clause  at  FAR 
52.222-3. 

10.  Equal  opportunity.  In  accordance  with 
FAR  22.802.  22.807.  and  FAR  22.810  insert  the 
appropriate  clause  from  FAR  52.222-26. 

11.  Assignment  of  claims.  Insert  the 
following  clause. 

Assignment  of  Claims 

No  claim  under  this  agreement  shall  be 
assigned. 

12.  Examination  of  records  by  comptroller 
general.  In  accordance  with  the  requirements 
of  FAR  52.215-1.  insert  the  clause  therein. 

13.  Alterations  in  contract.  Insert  the 
clause  at  FAR  52.252-4  in  accordance  with 
Departmental  procedures  when  it  is  desired 
to  cover  the  subject  matter  thereof. 

(d)  Signature  page.  The  signature  page 
shall  be  in  the  following  format. 
Agreement  No. 

Signature  Page 

In  WitneM  Whereof,  the  parties  hereunto 
have  executed  this  agreement  as  of  the  day 
and  year  first  above  written. 
Tbe  United  Stales  of  America 


By:  

(Contracting  Officer) 

Activity 

Loca  t  ion 


(Name  of  Contractor) 

By: 


(Title) 


Subpart  237.74 — Communication 
Services 

237.7401     Definitions. 

"Appropriate  Governmental 
Regulatory  Body"  means  the  Federal 
Communications  Commission,  any  state- 
wide regulatory  body,  or  any  body  with 
less  than  state-wide  jurisdiction  when 
operating  pui^uant  to  state  authority. 
Regulatory  bodies  whose  decisions  are 
not  subject  to  judicial  appeal  and 
regulatory  bodies  which  regulate  a 
company  owned  by  the  same  entity 
which  creates  the  regulatory  body  are 
not  "appropriate  goveiTimental 
regulatory  bodies"  for  the  purposes  of 
this  subpart. 

"Common  Cairiers"  means  any 
person,  partnership,  association,  joint- 
stock  company,  trust  governmental 
body,  or  corporation  engaged  in  the 
business  of  providing  communications 
services  to  the  general  public,  normally 
authorized  or  franchised  by  the  Federal 
Communications  Commission  (FCC)  or 
other  appropriate  governmental  body. 

"Communications  Services"  means 
those  services  provided  by  all  types  of 
systems  and  facilities  connected 
therewith  that  employ  electric  or 
electromagnetic  signals  to  transmit 
information  between  two  or  more  points 
by  means  of  radio,  wire,  cable,  satellite, 
and  other  media.  Included  are 
telephone,  telegraph,  teletypewriter, 
remote  writing,  remote  display,  data 
transmission,  facsimile  and  television 
transmission  services,  as  well  as 
terminal  devices,  switches,  private 
branch  exchanges,  transmission 
facilities  and  other  components  of  the 
systems  that  supply  these  services.  Also 
included  are  all  local,  post,  camp, 
station  or  long  distance  services,  as  well 
as  all  fixed  or  mobile  facilites  that  are 
interconnected  to  systems  providing 
these  types  of  services. 

"Foreign  Carrier"  means  any  person, 
partnership,  association,  joint-stock 
company,  trust,  governmental  body,  or 
corporation  not  subject  to  regulation  by 
an  appropriate  United  States 
governmental  regulatory  body  and  not 
doing  business  as  a  citizen  of  the  United 
States,  which  provides  communications 
services  outside  the  territorial  limits  of 
the  United  States. 

"Noncommon  Carrier"  means  any 
entity  other  than  a  common  carrier 
which  offers  communications  facilities, 
services  or  equipment  for  lease. 


237.7402  AppllcaMHty. 

<   This  subpart  applies  to  acquisition  of 
communications  services  from 
communications  common  carriers 
regulated  by  the  Federal 
Communications  Commission  or  an 
appropriate  governmental  regulatory 
body.  In  addition,  except  as  otherwise 
specifically  provided,  this  subpart 
provides  guidelines  for  the  acquisition  of 
all  other  communications  services  (e.g.. 
from  nonregulated  common  carriers, 
noncommon  carriers  and  foreign 
carriers)  but  is  not  mandatory  for  use  in 
such  acquisitions. 

237.7403  Policy. 

In  accordance  with  instructions 
contained  in  Department  of  Defense 
directives  and  implementing 
departmental  regulations  concerning  the 
operation  of  commercial  and  industrial 
type  activities,  and  specifically  with 
those  concerning  the  sources  for 
communications  services,  the 
Department  of  Defense  generally 
procures  communications  services  of  a 
kind  offered  by  common  carriers, 
including  equipment  and  facilities 
incidental  to  those  services,  from 
common  carriers  in  accordance  with 
tariff  provisions,  and  at  tariff  rates 
established  with  the  Federal 
Communications  Commission  (FCC)  or 
with  other  appropriate  governmental 
regulatory  bodies  unless  cost  or 
operational  requirements  dictate 
otherwise. 

237.7404  Regulatofy  bodies. 

(a)  The  Federal  Communications 
Commission  (FCC)  and  other 
appropriate  governmental  regulatory 
bodies  generally  publish  rules  and 
regulations  governing  the  operations  of 
common  carriers  and  prescribe 
accounting  principles  to  be  employed  in 
the  establishment  of  rates. 
Notwithstanding  other  provisions  of  this 
Supplement,  the  regulations,  practices, 
and  decisions  of  the  FCC  and  other 
appropriate  governmental  regulatory 
bodies  concerning  rates,  cost  principles, 
and  accounting  practices  shall  be 
recognized  in  the  procurement  of 
communications  services  from  common 
carriers.  With  respect  to  those  issues 
concerning  common  carrier  services  (1) 
on  which  the  appropriate  governmental 
regulatory  body  has  not  expressed  itself, 
(2)  over  which  the  appropriate 
governmental  regulatory  body  has 
declined  jurisdiction,  or  (3)  as  to  which 
there  is  no  appropriate  governmental 
regulatory  body  to  make  a  decision, 
specific  provisions  should  be  made  in 
the  contract  for  adoption  of  FCC- 
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approved  practices  or  the  generally 
accepted  practices  of  the  industry. 

(b)  Since  the  Department  of  Defense 
frequently  requires  unusual  or  special 
communications  services  advancing  the 
"state  of  the  art,"  Defense  Department 
activities  frequently  move  into  areas 
which  the  cognizant  governmental 
regulatory  bodies  have  not  explored.  In 
such  situations,  the  Defense  Department 
frequently  is  the  sole  or  primary  user  of 
many  of  a  gjven  common  carrier's 
offerings.  In  addition,  because  of  the 
large  volume  or  normal  services  which 
the  Defense  Department  requires,  the 
day-to-day  decisions  of  governmental 
regulatory  bodies  may  have  a  vast 
dollar  impact  upon  it.  It  is  not  Defense 
Department  policy  to  duplicate  the 
efforts  of  appropriate  governmental 
regulatory  bodies  or  to  act  as  a  second 
regulatory  body.  On  the  other  hand,  the 
Defense  Department's  self  interest 
requires  that  it  act  as  an  informed  and 
intelligent  consumer,  seeing  to  it  that  its 
side  of  the  case  is  presented  to  the 
cognizant  bodies  and  working  with  the 
common  carriers  to  ensure  that  in  those 
areas  in  which  the  FCC  cannot  or  will 
not  rule,  sound  regulatory  practices  are 
followed.  Every  effort  should  be  made  to 
avoid  the  time  and  expense  of  litigation 
by  full  and  fair  disclosure  of  both  the 
carrier's  and  the  Government's  position 
in  advance.  Nevertheless,  in  the  event 
actions  short  of  litigation  are  not 
productive  or  just,  reasonable  or 
otherwise  lawful  rates,  or  when  there  is 
a  refusal  to  provide  required  services  or 
file  appropriate  tariffs,  legal  actions 
should  be  initiated  and  vigorously 
pursued.  All  contacts  with  the 
regulatory  bodies  should  be  through 
cognizant  counsel  in  accordance  with 
established  Departmental  and  Defense 
Communications  Agency  procedures. 

(c)  Upon  receipt  of  tariff  information 
received  in  accordance  with  252.237- 
7411.  Tariff  Information,  the  contracting 
officer  shall  immediately  provide  copies 
to  the  cognizant  counsel. 

237.7405    Sources  for  communications 
ssrvlcss. 

237.7405-1    Common  carriers. 

(a)  Communication  services  shall  be 
acquired  from  the  communication 
common  carriers  authorized  by  the 
appropriate  regulatory  body  to  operate 
within  the  service  area  in  which  the 
services  are  required. 

(b)  Although  normally  only  one  carrier 
is  authorized  to  provide  a  specific  type 
of  service  at  any  given  location,  there 
are  locations  at  which  no  single 
communication  common  carrier  has  the 
exclusive  right  to  provide  the  required 
service.  When  this  is  the  case  and  more 


than  one  common  carrier  is  authorized 
and  can  provide  the  required  service, 
the  acquisition  shall  be  made  from  the 
source  offering  the  lowest  cost  to  the 
Government,  if  practicable.  If  this  is  not 
practicable,  the  contract  file  shall  be 
documented  as  to  the  reasons  for 
selection  of  another  source  (e.g.,  unique 
ability  to  meet  service  date;  more  timely 
and  effective  maintenance;  security 
reasons;  system  integrity).  In  any  event, 
special  assembly  items  and  entire 
communications  systems  shall  be 
acquired  using  full  and  open  competition 
unless  otherwise  authorized  under  FAR 
Subpart  6.3;  and  every  effort  should  be 
made  to  exclude  from  the  service 
contract  any  provisions  which  would 
require  the  Government  to  lease  from 
the  source  of  service  any  associated  and 
related  items  such  as  circuits,  circuit 
extensions,  and  terminal  equipment. 

237.7405-2    Noncommon  carriers. 

While  communications  services 
generally  shall  be  acquired  from 
common  carriers,  they  may  be  acquired 
from  noncommon  carriers  when 
equipment  and  the  services  function  as 
a  complete  communication  system  or 
are  an  integral  part  of  a  communication 
system.  Equipment  and  services  shall  be 
considered  an  integral  part  of  a 
communication  system  if  the 
combination  of  equipment  and  services 
is  necessary  to  perform  the  desired 
services. 

237.7405-3    Foreign  carriers. 

The  acquisition  of  communication 
services  within  or  between  foreign 
countries  and  the  acquisition  from  a 
foreign  carrier  of  communication 
services  from  a  foreign  country  to  the 
United  States  present  problems  beyond 
the  scope  of  this  subpart.  Frequently, 
foreign  carriers  are  owned  by  the 
Government  of  the  country  in  which 
they  operate,  and  their  methods  of  doing 
business  are  prescribed  by  the  foreign 
Government.  In  many  countries,  an 
international  agreement  with  the  host 
country  prescribes  guidelines  for  how 
the  Defense  Department  will  obtain 
communication  services.  In  addition, 
there  are  frequently  severe  problems 
with  taxes  on  communications  in  foreign 
countries.  In  other  countries,  a  corporate 
subsidiary  of  a  carrier  not  indigenous  to 
the  countr>'  (often  a  U.S.  parent]  is  the 
sole  source  for  communication  services. 
As  a  general  rule  in  foreign  countries, 
rates  and  practices  should  be  spelled 
out  in  as  much  detail  as  possible  in  a 
contractual  document.  It  consistently 
has  been  Defense  Department  policy  not 
to  pay  discriminatory  rates  and  to  pay 
no  more  for  communication  services  in  a 
foreign  country  than  does  the  military  of 


that  country.  Special  problems  with 
communications  procurement  in  foreign 
countries  should  be  channeled  to  higher 
headquarters  for  resolution  with  the 
assistant  of  State  Department 
representatives  as  appropriate. 

237.7406    Who  may  acquire 
communication  services. 

(a)  The  general  authority  of  the  Head 
of  a  Contracting  Activity  contained  in 
FAR  1.601  includes  the  acquisition  of 
communication  services.  In  addition,  the 
Administrator,  General  Services 
Administration,  has  delegated  to  the 
Secretary  of  Defense  under  the  terms  of 
the  Federal  Property  and  Administrative 
Services  Act,  as  amended,  authority  to 
enter  into  contracts  for  communication 
services  extending  beyond  the  fiscal 
year,  but  not  longer  than  ten  years  under 
the  following  circumstances: 

(1)  The  Government  obtains  lower 
rates,  larger  discounts,  or  more 
favorable  conditions  of  service  than 
those  available  under  a  contract  for  a 
definite  term  not  extending  beyond  the 
current  fiscal  yean  or 

(2)  Nonrecurring  or  termination 
charges  payable  under  contracts  for  a 
definite  term  not  extending  beyond  the 
current  fiscal  year  are  eliminated  or 
reduced;  or 

(3)  The  carrier  refuses  to  render  the 
desired  service  except  under  contract 
for  a  definite  term  extending  beyond  the 
current  fiscal  year. 

(b)  The  Secretary  of  Defense  has 
delegated  the  authority  to  him  by  the 
Administrator,  GSA,  to  the  Secretaries 
of  the  Military  Departments  and  the 
Director,  Defense  Communications 
Agency,  who  have  in  turn  delegated  it  to 
the  following  (with  power  of 
redelegation): 

(1)  For  the  Department  of  the  Army: 
The  Commanding  General,  United 
States  Army  Information  Systems 
Command. 

(2)  For  the  Department  of  the  Navy: 
The  Commander,  Naval  Facilities 
Engineering  Command; 

(3)  For  the  Department  of  the  Air 
Force:  The  Deputy  Chief  of  Staff, 
Research  Development  and  Acquisition; 
and  the  Director  of  Contracting  and 
Manufacturing  Policy.  DCS/RD&A,  HQ 
USAF; 

(4)  For  the  Defense  Communications 
Agency:  The  Chief.  Defense  Commercial 
Communications  Office; 

(5)  For  the  Defense  Logistics  Agency: 
for  the  leasing  of  local 
telecommunications  facilities  and 
services.  Commanders  of  DLA  centers, 
depots,  and  DCAS  regions;  and 
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(6)  For  the  Defense  Nuclear  Agencjr 
for  contracts  noi  m  excess  of  Si  .000.000. 
The  Commander.  Field  Command.  DNA. 

(c)  Tile  ten-year  limitation  of  (a) 
above  does  not  apply  to  "general 
contracts"  (see  237.7406)  but  to 
obligating  the  Government  for  a  longer 
period  than  ten  years  by  orders  placed* 
under  the  general  contract. 

237.7407    Cost  or  pricing  daU. 

(a)  Rates  or  prelixBioary  estimates 
quoted  by  a  common  carrier  for  tariffed 
services  are  considered  to  be  prices  set 
by  regulation  witiiin  the  provisions  of 
Pub.  L  87-653,  even  if  the  tariff  wiU  not 
be  established  uatil  after  e.xecution  of 
the  contract.  Accordingly,  except  as 
provided  in  (bj,  common  carriers  are  not 
required  to  submit  cost  or  pricing  data 
prior  to  award  of  contracts  for  tariffed 
services.  On  the  other  hand,  rates  or 
preliminary  estimates  quoted  by  a 
common  carrier  for  nontariffed  service 
or  by  a  noncommon  carrier  for  any 
service  are  not  considered  to  be  prices 
set  by  regulation;  and  the  provisions  of 
Pub.  L.  87-«3  and  FAR  15.804  shall  be 
applied  accordingly. 

(b)  Even  when  not  required  by  Pub.  L. 
87-653,  certified  cost  or  pricing  data 
shall  be  obtained  wixcaever  the 
contracting  officer  is  unable  to 
determine  that  the  prices  are  reasonable 
on  the  basis  of  price  analysis  (see  FAR 
15.805-2).  However,  certified  cost  or 
pricing  data  shall  not  be  required  to 
support  annual  recurring  costs  below 
S5.000  and  nonrecurring  costs  or  basic 
termination  liabilities  below  Si 0.000. 
Situations  in  which  cost  or  pricing  data 
may  be  found  necessary  within  the 
above  policy  are: 

(1)  A  tariff,  whether  filed  or 
contemplated  to  be  filed  is  for  new 
services  installed  or  developed 
primarily  for  Government  use  (and  the 
data  shall  cover  special  construction 
charges  in  connection  therewith); 

(2)  A  tariff,  whether  filed  or 
contemplated  to  be  filed,  in  which 
specific  rates  and  charges  are  not 
included; 

(3)  More  than  one  commercial  source 
(one  or  more  of  which  is  a  noncommon 
carrier)  can  offer  the  desired  service  but 
price  competition  is  not  considered 
adequate: 

(4)  To  support  the  reasonableness  of 
special  assembly  rates  and  charges; 

(5)  To  support  the  reasonableness  of 
special  construction  and  equipment 
charges; 

(6)  To  support  the  reasonableness  of 
those  contingent  liabilities  which  are 
fixed  at  the  outset  of  the  service;  or 

(7)  To  sopport  proposed  cancellation 
and  termination  charges  (pursuant  to  the 
clause  entitled  "Cancellation  or 


Termination  of  Orders")  and  reuse 
arrangements  (pursuant  to  the  clause 
entitled  "Reuse  Arrangements"). 

(c)  Cost  or  pricing  data  need  not  be 
obtained  for  each  order  in  the  case  of 
services  obtained  by  delivery  order 
under  a  general  call  type  contract  which 
is  negotiated  for  use  by  Government 
ordering  activities  and  includes  detailed 
and  approved  price  schedules  as  a  part 
of  the  general  contract. 

(d)  As  to  the  form  and  detail  of  cost  or 
pricing  data,  the  following  will  apply: 

(1)  For  data  submitted  by  common 
carriers,  the  data  may  be  in  the  same 
form  and  detail  normally  submitted  to 
the  governmental  regulatory  body 
having  jurisdiction  over  the  carrier  in 
question;  provided,  this  form  and  detail 
is  sufficient  for  the  Government  to  make 
an  adequate  evaluation. 

(2)  For  data  submitted  by  other  than 
common  carrier,  the  data  should  be  that 
required  by  FAR  15 A 

(e)  In  the  case  of  noncommon  carriers 
or  common  carriers  quoting  for  services 
not  to  be  furnished  pursuant  to  tariff,  the 
contracting  activity  shall  require  that  the 
cost  or  pricing  data  be  accompanied 
with  a  certificate  as  required  in  FAR 
15j604-4.  In  the  case  of  a  common 
carrier  fumtshin^  service  pursaaDt  to  a 
tariff  filed  or  to  be  filed,  the  contractij)^ 
activity  shall  require  that  data 
submitted  pursuant  to  (b)  above  be 
accompanied  with  a  certificate  that  to 
the  best  of  the  company's  knowledge  the 
data  are  accurate,  complete,  and  a 
statement  that  either. 

(1)  The  rates  for  services  in  question 
are  based  on  these  data  which  will  be 
used  or  are  currently  being  used  to 
justify  the  tariff  for  such  service:  or 

(2)  The  rates  for  services  in  question 
are  not  based  on  these  data  but  are 
based  upon  filed  tariffs. 

The  contracting  activity  shall  infonn 
carriers  required  to  fuinish  cost  or 
pridztg  data  under  this  subparagraph  (e) 
that  the  data  and  certifications  wiU  be 
used  by  the  Government,  if  appropriate. 
in  any  subsequent  proceedings  relative 
to  this  tariffed  service. 

(f)  If  any  nuacommon  carrier  or  any 
common  carrier  providiiig  a  service  not 
to  be  famished  ptuvuant  to  tariff  refuses 
to  furnish  cost  or  pricing  data  required 
under  this  paragraph,  applications  for 
waiver  shall  be  processed  in  accordance 
with  FAR  15.804. 

237.740*    Type  of  contract 

237.740«-1     Gwwral. 

Generally,  the  procurement  of 
communication  senrices  is  facilitated  by 
a  contractual  arrangement  which  (a) 
permits  the  activities  served  to  order 
services  directly  from  time  to  time  as 


specific  requirements  are  developed; 
and/or  (b)  provides  a  written  instrument 
of  understanding  between  the 
Department  of  Defense  or  a  contracting 
activity  and  the  contractor  which  sets 
forth  the  basis  under  which  future 
procurements  will  be  entered  into  as 
required  during  the  term  of  the 
agreement. 

237.740(-2    General  agreefnents. 

General  agreements,  referred  to  as 
"general  contracts"  within  the 
communication  industry,  are  widely 
used  to  facilitate  awards  for 
communication  services.  Such  an 
instrument  is  not  a  contract,  but  rather 
represents  a  written  instrument  of 
understandii)g  executed  between  a 
procurement  activity  and  a 
conununications  contractor  which  sets 
forth  the  negotiated  contract  clauses 
and  other  matters  which  shall  be 
applicable  to  future  procurements 
entered  into  between  the  parties  during 
the  term  of  agree  men L  The  general 
agreement  together  with  the  order 
issued  thereunder  (see  237.740B-3) 
represents  the  contract  General 
agreements  shall  not  be  used  in  any 
manner  to  restrict  available  competitioa. 
All  general  agreements  will  be  executed 
in  the  name  of  the  United  States 
Govemmeat. 

237.7408-3    Communicatton  Service 
Authorization  (CSA). 

DD  Form  428.  Communication  Service 
Authorization  (CSA),  or  an  electronic 
data  processing  substitute  (when  the 
Volume  of  transactions  necessitates 
preparation  of  orders  by  other  than 
manual  process,  a  format  suitable  for  an 
electronic  data  processing  system  may 
be  used  in  liei  of  DD  Form  428.  provided 
that  all  esse^ial  elements  of  the  DD 
Form  428  an  incorporated)  shall  be  used 
to  order^ervices  under  the  general 
contract  and  to  modify,  cancel,  or 
terminate  services  when  a  CSA  has 
been  used  to  establish  the  service.  As  a 
general  niie.  prices  sfaonld  be 
established  prior  to  authorizing  the 
contractor  to  begin  work.  However, 
when  the  contractor  is  allowed  to  begin 
work  prior  to  pricing  in  accordance  with 
this  paragraph,  an  estimated  price  or 
ceiling  shall  be  included;  and  the 
contractor  and  the  contracting  officer 
shall  proceed  with  definitive  pricing  as 
soon  as  practicable.  In  addition,  a  CSA 
may  be  issued  which  inchjdes  a  ceiling 
or  a  series  of  ceilings  for  the  stated 
services.  Normally,  this  type  of  CSA  is 
called  a  "maximum  limit  authorization" 
in  the  communications  industry.  TTiis 
maximum  limit  authorization  also  may 
provide,  in  addition  to  the  established 
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ceilings,  limited  authority  to  designated 
individuals  to  effect  modifications  in 
service  within  the  dollar  ceilings  by  the 
use  of  work  orders  designated  for  this 
purpose.  Each  CSA  issued  under  a 
general  agreement  shall  be  subject  to 
such  reviews,  approvals  and 
determinations  and  findings  specified  in 
this  Supplement  as  would  be  applicable 
if  the  CSA  were  a  contract  entered  into 
apart  from  the  general  contract. 

237.7406-4    Federal  Suppty  Schedule 
contracts. 

General  Services  Administration 
Federal  Supply  Schedule  contracts 
covering  communication  services, 
including  equipment  and  facilities 
incidental  to  the  services,  are  optional 
for  use  by  the  Department  of  Defense 
and  may  be  used  in  accordance  with 
FAR  8.404  when  it  is  not  more 
advantageous  to  negotiate  a  separate 
contract.  The  DD  Form  428  may  be  used 
as  a  delivery  order. 

237.7409    Funding  Of  ComnMimcation 
Service  Authortntiona  (CSA)  under  general 
contract*. 

(a)  Funding  is  a  comptroller 
responsibility  and  shall  be  handled  in 
accordance  with  appropriate 
Department  of  Defense  comptroller 
related  directives  and  departmental 
implementations  thereof.  The  guidelines 
in  (b)  through  (e)  below  are  provided  for 
the  contracting  officer's  information. 

(b)  In  acquisitions  of  communication 
services,  unlike  other  types  of 
acquisitions,  obligations  are  usually 
recorded  when  the  service  starts  or  if 
and  when  a  cancellation  or  termination 
is  ordered.  Thus  funds  are  not  obligated 
by  the  "general  contract,"  but  are 
ordinarily  obligated  by  CSAs  issued 
under  the  "general  contracts"  (see 
252.237-7408,  Ordering  of  Facilities  and 
Services — Common  Carriers). 

(c)  Each  individual  CSA  establishes  a 
basis  for  the  obligation  of  funds  to  cover 
recurring  charges  for  services  to  be 
provided  during  the  fiscal  year  in  which 
the  CSA  is  issued,  together  with  such 
onetime  charges  as  are  appHcable  to 
those  services. 

(d)  The  same  CSA  continues  to  be  the 
basis  for  the  obligation  of  funds  when 
the  same  services  are  required  to  be 
continued  into  subsequent  fiscal  years. 
However,  obligation  of  funds  for 
recurring  charges  for  such  subsequent 
fiscal  years  must  be  subject  to  the 
availability  of  appropriations  therefor 
and  in  the  event  funds  are  not 
appropriated,  a  cancellation  or 
termination  CSA  must  be  issued. 

(e)  The  contracting  officer,  through  his 
comptroller,  must  insure  that  funds  are 
available  at  the  time  service  is  provided 


or  at  the  time  a  cancellation  or 
termination  CSA  is  issued.  FAR  32.702-2 
does  not  apply  to  the  issuance  of  CSAs. 

237.7410    Special  construction. 

237.7410-1    Genwvl. 

(a)  Special  Construction,  as  defined 
by  tariffs,  normally  involves  the 
furnishing  of  some  special  service  or 
facility  by  a  common  carrier  incident  to 
the  performance  of  the  basic  service. 
Under  a  given  tariff,  this  may  include  (1) 
moving  or  relocating  specified 
equipment.  (2)  providing  temporary 
facilities,  (3)  expediting  provision  of 
facilities,  or  (4)  providing  channel 
facilities  which  must  be  specially 
constructed  to  meet  the  requirements  of 
the  Government.  The  procurement  of 
"special  construction,"  as  that  term  is 
use;d  in  the  communication  industry, 
shall  be  governed  by  the  provisions  of 
this  part  and  shall  not  ordinarily  be 
subject  to  the  provisions  of  FAR  Part  38. 

(b)  Special  construction  costs  may 
take  the  following  forms: 

(1)  Contingent  liability  for  utilizing  the 
services  for  a  shorter  period  of  time  than 
the  specified  minimum  to  reimburse  the 
contractor  for  his  unamortized 
nonrecoverable  costs  and  usually 
expressed  in  terms  of  a  termination 
liability,  as  provided  in  the  contract  or 
by  tariff: 

(2)  A  one-time  special  construction 
charge; 

(3)  Recurring  charges  for  constructed 
facilities; 

(4)  A  minimum  service  charge; 

(5)  An  expediting  charge;  or 

(6)  A  move  or  relocation  change. 

(c)  When  a  common  carrier  submits  a 
proposal  or  quotation  of  charges  which 
indicates  that  special  construction  will 
be  necessary,  he  shall  be  required  to 
submit  a  detailed  special  construction 
proposal  as  well.  All  special 
construction  proposals  shall  be 
analyzed  to  (1)  determine  the  adequacy 
of  the  proposed  construction;  (2) 
disclose  excessive  or  duplicative 
construction;  and  (3)  when  different 
forms  of  charge  are  possible,  insure  that 
the  form  most  advantageous  to  the 
Government  is  provided  for. 

(d)  When  possible,  special 
construction  charges  should  be  analyzed 
and  approved  prior  to  provision  of  the 
service.  If,  because  of  operational 
requirements,  prior  approval  is  not 
possible  and  a  contractor  is  authorized 
to  proceed,  a  ceiling  cost  for  the  special 
construction  shall  be  imposed.  Special 
construction  charges  must  be  approved 
and  authorized  prior  to  total  payment 
thereof. 

(e)  Special  construction  provisions 
shall  be  administered  by  the  contracting 


officer  issuing  the  CSA.  This  involves 
administration  of  the  cost  and  payment 
provisions,  recording  the  unamortized 
termination  liabilities  (if  any),  and 
monitoring  minimum  service  charges 
(MSC)  reuse  of  MSC  facilities— all  in 
coordination  with  the  requiring 
Department,  office  or  agency  and  with 
the  Defense  Contract  Audit  Agency,  as 
appropriate. 

237.7410-2    AppNcaMNty  of  construction 
labor  standards  to  CSAs  for  special 
construction. 

(a)  The  construction  labor  standards 
in  FAR  22.4  ordinarily  do  not  apply  to 
"special  construction."  However,  if  the 
special  construction  includes 
construction  (as  defined  in  FAR  36.102) 
of  a  public  building  or  public  work,  the 
construction  labor  standards  may  be 
applicable.  Applicability  must  be 
determined  under  FAR  22.402. 

(b)  Individual  CSAs  which  are  subject 
to  construction  labor  standards  under 
FAR  22.402  shall  specifically  recite  that 
fact. 

237.7411  Special  assembly. 

(a)  Special  assembly  is  the  designing, 
manufacturing,  arranging,  assembling  or 
wiring  of  an  item  or  items  of  equipment 
to  provide  service  that  cannot  be 
provided  with  equipment  normally 
employed  for  general  use. 

(b)  Special  assembly  rates  and 
charges  shall  be  based  on  estimated 
costs  and  shall  be  negotiated  prior  to 
commencement  of  service  whenever 
possible.  When  it  is  not  possible  to 
negotiate  in  advance,  the  initial  rates 
and  charges  shall  be  preliminary  and 
tentative  only  and  shall  be  subject  to 
adjustment  to  the  extent  appropriate  at 
the  time  that  final  rates  and  charges  are 
negotiated. 

237.7412  Cancellation  and  terminatioa 

(a)  (1)  Cancellation  is  the 
discontinuance  of  a  requirement 
subsequent  to  the  placing  of  an  order, 
but  prior  to  initiation  of  service. 

(2)  Termination  is  the  discontinuation 
of  a  service  for  the  convenience  of  the 
Government  after  the  service  has  been 
initiated. 

(b)  Cancellation  or  termination 
charges  shall  be  determined  in 
accordance  with  the  provisions  of  the 
applicable  tariff  or  contract. 

(c)  At  the  conclusion  of  a  cancellation 
or  termination  settlement  negotiation, 
the  contracting  officer  shall  document 
the  contract  file  as  to  the  principal 
elements  involved  in  the  settlement  and 
in  a  manner  which  will  enable  reviewing 
authorities  to  understand  the 
appropriateness  of  the  proposed 
settlement 
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[d]  Pursuant  to  the  Cancenation  or 
Teimmatitjn  of  Orders  clause,  partial 
payments  on  cancellation  or  termination 
ciaima  may  be  made  prior  to  settlement 
under  the  applicable  policy  and 
procedures  of  FAR  49.112-1. 

237^4 13    Contract  oteMsm. 

(a)  The  contracting  officer  shall  insert 
the  following  clauses,  modified  if 
necessary  to  meet  the  specific 
requirements  of  an  appropriate 
governmental  regulatory  agency  or 
when  the  basic  intent  is  not  changed,  in 
solicitations  and  contracts  when  a 
contract  for  commnnications  services 
with  a  common  or  a  noncommon  carrier 
is  contemplated. 

(1)  The  clause  at  252.237-7400. 
Definitions  (CommunicationsJ; 

(2)  IReserved] 

(3)  The  dause  at  252.237-7402.  Access; 
(4J  The  clause  at  252.237-7403. 

Amendment  of  Contract;  and 

(5)  The  clause  at  252.237-7404. 
Obligation  of  the  Government. 

(b)  The  contracting  officer  shall  insert 
the  following  clauses,  modified  if 
necessary  to  meet  the  specific 
requirements  of  an  appropriate 
governmental  regula^ry  agency  or 
when  the  basic  intenHs  not  changed,  in 
solicitations  and  contracts  when  a 
contract  for  communications  services 
with  a  common  carrier  is  contemplated. 

(IJ  (Reserved] 

(2}  The  clause  at  252.237-7406. 
Continuation  of  Orders: 

(3)  The  clause  at  252.237-7407. 
Facilities  and  Services  to  be 
Furnished — Common  Carriers; 

(4)  The  clause  at  252.237-7408, 
Ordering  of  Facilities  and  Services — 
Common  Carriers: 

(51  The  clause  at  252.237-7409.  Rates. 
Charges,  and  Services-Common 
Carriers; 

(6)  The  clause  at  252.237-7410. 
Payment — Common  Carriers; 

[7]  The  clause  at  252.237-7411.  Tariff 
Information; 

(8)  The  clause  at  252.237-7412, 
Cancellation  or  Termination  of  Orders — 
Common  Carriers; 

(9)  The  clause  at  252.237-7413,  Reuse 
Arrangements; 

(10)  The  clause  at  252.237-7414. 
Submission  of  Cost  or  Pricing  Data — 
Common  Carriers; 

(11)  The  clause  at  252.237-7415.  Audit 
and  Records — Common  Carriers;  and 

(12)  The  clause  at  252.237-7416,  Term 
and  Termination  of  Contract — Common 
Carriers. 

(c)  The  contracting  officer  shall  insert 
the  following  clanses,  modified  if 
necessary  to  meet  the  specific 
requirements  of  an  appropriate 
governmental  regulatory  agency  or 


when  the  basic  hrtent  is  not  changed,  in 
soHcitatioms  and  contracts  when  a 
contract  with  a  common  or  a 
noncommoQ  x^JTJer  ia  contemplated  and 
when  special  construction  charges  are 
expected: 

(1)  Tbe  dause  at  252.237-7417,  Special 
Construction  and  Equipment  Charges; 
and 

(2)  The  dene  at  2S2.237-7418,  Title  to 
Cooamunication  Facilities  and 
Equipment. 

Subpart  237.7S-<S«rvte«s  of  Students 
at  R«s«arch  and  Otvalopmvnt 
Laborstorias 

237.7500    Scope. 

This  subpart  prescribes  procedures  for 
the  acquisition  by  contract  under  the 
authority  of  10  U.S.C.  2360,  of  the 
temporary  or  intermittent  services  of 
students  at  institutions  of  higher 
leamii^  for  the  purpose  of  providing 
technical  support  at  defense  research 
and  development  laboratories. 

237.7901    DeflnRlotis. 

For  the  purpose  of  this  subpart,  the 
following  terms  are  defined: 

"Institution  of  Higher  Learning."  An 
institution  of  higher  learning  means  any 
public  or  private  post-secondary  school, 
junior  college,  college,  university,  or 
other  degree  granting  educational 
institution  located  in  the  United  States, 
its  possessions,  and  Puerto  Rico  with  an 
accredited  education  program  approved 
by  an  appropriate  accrediting  body  and 
offering  a  program  of  study  at  any  level 
beyond  that  of  high  school. 

"Nonprofit  Organization."  A  nonprofit 
organization  means  any  organization 
described  by  section  501(c)(3)  of  Title  26 
of  the  United  States  Code  which  is 
exempt  from  taxation  under  section 
501(a)  of  Title  26. 

"Student."  A  student  means  an 
individual  who  is  enrolled  (or  has  been 
accepted  for  enrollment)  prior  to  the 
term  of  the  student  technical  support 
contract  and  remains  in  good  standing 
at  an  institution  of  higher  learning  in  a 
curriculum  designed  to  lead  to  the 
granting  by  that  institution  of  a 
recognized  degree,  during  the  term  of  the 
contract. 

"Technical  Support."  Technical 
support  means  any  scientific  or 
engineering  work  in  support  of  the 
mission  of  the  DoD  laboratory  involved. 
It  does  not  include  services  of  an 
administrative  or  clerical  nature. 

237.7502    PoNcy. 

These  contracts  shall  not  be  used 
solely  to  circumvent  personnel  ceilings 
or  to  provide  for  an  increase  in  the 
civilian  worirfbrce. 


X37.7Se3    GenaraL 

Pursuant  to  this  subpart,  acquisition  of 
services  of  students  at  institutions  of 
higher  learning  generally  shall  be 
acquired  by  contract  between  a 
nonprofit  organization  employing  the 
student  and  the  Government.  When  it  is 
in  the  best  interest  of  the  Government  to 
do  so.  however,  contracts  may  be  made 
directly  with  students. 

(a)  Special  considerations.  Any 
contract  entered  into  pursuant  to  this 
subpart  shall  be  considered  to  be  a 
nonpersonal  wervice  contract  for  the 
purposes  of  FAR  Part  13.  Such  contracts 
are  not  subject  to  the  provisions  of  FAR 
19.202. 19.501.  ig.508(a).  or  FAR  13.105. 

(b)  Contract  authority-  Contracts 
under  this  subpart  shall  cite  10  U.S.C. 
2304(a)(1)  and  10  U.S.C.  2360  as 
authority  for  award. 

237.7504    Contract  otBMMS. 

Any  contract  with  an  individual 
student  made  pursuant  to  this  subpart 
siuill  cootiiin  the  clauses  at  FAR  52.232- 
3.  Payments  Under  Personal  Senrioes 
Contracts,  and  FAR  52.249-12. 
Termination  (Personal  Services). 

PART  238— FEDERAL  SUPPLY 
SCHEDULE  CONTRACTINQ 

No  DoD  FAR  Supplement. 

PART  239— MANAGEMENT. 

AcomsmoN,  and  use  of 

INFORMATION  RESOURCES 

See  Part  270. 

PAflT  242— CONTRACT 
ADMTNiSTRATlON 

Authority:  5  U.S.C  301. 10  VS.C.  2202,  DoD 
Directive  9000.35.  DoD  FAR  Supplement 
201  JOl. 

Subpart  242.1— (ntaragoncy  Contract 
Administration  and  Audtt  Sofvioas 

24^101    Polcy. 

(dj  Reimbursement. 

(1)  Except  as  noted  in  (2)  and  (3) 
below,  reimbursement  for  services  shall 
be  required  from  non-DoD  organizations 
covered  by  this  part  at  the  current 
standard  rate  determined  by  the 
Assistant  Secretary  of  Defense 
(Comptroller). 

(2)  Reimbursement  is  not  required  for 
quality  assurance,  inspection,  and 
contract  audit  services  under  an 
effective  reciprocal  a^sreement  which 
provides  for  such  services  to  be 
rendered  on  a  no-charge  basis. 

(3)  Reimbursement  is  not  required  for 
services  performed  under  contracts 
awarded  by  the  Small  Business 
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Administration  in  accordance  with  FAR 
Subpart  19.9. 

(4)  Request  for  exceptions  other  than 
those  noted  in  (2)  and  (3)  above  shall  be 
submitted  to  the  ASD  (Comptroller)  for 
resolution  or  approval  when  it  can  be 
shown  that  such  exceptions  are  in  the 
best  interests  of  the  U.S.  Government. 

242.102    Procedures. 

(S-70)  Department  of  National 
Defense  Production  (Canada). 

(1)  Department  of  Defense 
components  shall,  upon  direct  request, 
provide  contract  administration  services 
to  the  Department  of  National  Defense 
Production  (Canada).  Performance  for 
other  Canadian  Government 
organizations  shall  be  in  accordance 
with  242.102(S-71). 

(2)  Performance  without  charge  of 
contract  administration  services  by  the 
Department  of  National  Defence 
Production  (Canada)  for  the  U.S. 
Department  of  Defense  components  is 
provided  for  in  225.7105  concerning 
Canadian  purchases. 

(S-71)  Foreign  Governments  and 
International  Agencies. 

(1)  Performance  of  Services  in  the 
United  States.  Department  of  Defense 
contract  administration  services 
components  shall,  on  receipt  of  requests 
from  the  DoD  Central  Control  Point, 
provide  contract  administration  services 
to  foreign  governments  and 
international  organizations  who  are 
making  direct  purchases  from  United 
States  producers.  "Direct  purchase"  is 
the  purchase  of  defense  supplies  in  the 
United  States  by  a  foreign  government 
or  contractor  or  international 
organization  in  which  the  supplies  are 
purchased  through  commercial  channels 
for  use  by  the  foreign  government  or 
international  organization. 

(2)  Operations  of  DoD  Central  Control 
Point  fCCPJ.  Requests  from  foreign 
governments  and  international 
organizations  shall  be  forwarded  to  the 
Defense  Contract  Administration 
Services  Region  (DCASR).  New  York. 
NY,  which  is  the  designated  CCP.  The 
CCP  will— 

(i)  Determine  that  the  request  is  from 
a  friendly  foreign  government  or  from  an 
international  agency  in  which  the 
United  States  is  a  participant; 

(ii)  Determine  that  the  services 
requested  are  consistent  with 
Department  of  Defense  mutual  security 
program  policies  (questions  as  to 
eligibility  of  foreign  governments  or 
international  organizations  to  receive 
services  from  DoD  contract 
administration  services  components  will 
be  referred  to  the  Assistant  Secretary  of 
Defense  (International  Security 
Affairs)); 


(iii)  Assure  that  the  reimbursement 
arrangements  are  consistent  with 
242.101(d); 

(iv)  Determine  that  the  requested 
services  can  be  provided,  and 
acknowledge  receipt  of  the  request; 

(v)  Distribute  the  procurement 
documents  and  related  material  to  the 
cognizant  contract  administration 
services  component,  receive  statements 
of  costs  from  performing  contract 
administration  services  components,  bill 
the  foreign  governments  or  international 
organizations  for  services  rendered,  and 
distribute  the  remittance  when  received. 

(S-72)  Performance  of  Services 
Outside  the  United  States.  When 
services  are  performed  by  Department 
of  Defense  contract  administration 
services  personnel  outside  the  United 
States,  the  levels  of  technical  capability 
and  the  administrative  procedures,  not 
already  prescribed  in  existing  laws  or 
Department  of  Defense  policies,  shall  be 
in  accordance  with  arrangements 
suitable  and  acceptable  to  the  United 
States  country  teams  or  commanders  of 
unified  and  specified  commands,  as 
appropriate. 

(S-73)  Payment  for  Services 
Rendered.  Department  of  Defense 
components  shall  pay  for  services 
rendered  at  the  rate  established  by  the 
performing  activity  for  such  services, 
except  where  formal  agreements 
provide  for  reciprocal  performance 
without  reimbursement  When  services 
are  requested  from  foreign  governments 
and  international  organizations.  DoD 
components  should  check  with  the 
Office  of  the  Assistant  Secretary  of 
Defense  (Comptroller)  to  determine 
whether  any  reciprocal  agreements  are 
in  effect  which  would  preclude  payment 
for  services  requested. 

Subpart  242.2— Assignment  of 
Contract  Administration 

242.203    Retention  of  contract 
administration. 

(a)  When  any  field  contract 
administration  service  is  required,  the 
contract  will  be  assigned  for 
administration  regardless  of  dollar 
value. 

(2)  The  purchasing  office  may  retain 
responsibility  for  administration  of 
contracts  listed  below: 

(i)  Contracts  of  or  in  support  of  the 
National  Security  Agency; 

(ii)  Contracts  for  coal  or  bulk 
petroleum; 

(iii)  Research  and  development 
contracts; 

(iv)  Grants; 

(v)  Contracts  for  flight  training; 

(vi)  Contracts  for  headstones  and 
gravemarkers; 


(vii)  Contracts  for  industry  technical 
representatives; 

(viii)  Contracts  for  consultant  support 
services; 

(ix)  Geodetic  mapping,  air  charting, 
and  information  center  contracts; 

(x)  Base.  post.  camp,  and  station 
purchases; 

(xi)  Ck>ntracts  for  operation  or 
maintenance  of.  or  installation  of 
equipment  at  radar  or  communications 
network  sites,  e.g.,  SAGE.  BMEWS. 
ICSAN.  WHITE  AUCE  etc.; 

(xii)  Communications  service 
contracts: 

(xiii)  contracts  for  installation, 
operation  and  maintenance  of 
spacetrack  sensors  and  relays; 

(xiv)  Dependents  Medicare  Program 
contracts; 

(xv)  Stevedoring  contracts; 

(xvi)  Contracts  for  construction  and 
maintenance  of  military  and  civil  public 
works,  including  harbors,  docks,  port 
facilities,  military  housing,  development 
of  recreational  facilities,  water 
resources,  fiood  control,  and  public 
utilities; 

(xvii)  Architect-engineer  (A-E) 
contracts; 

(xviii)  Contracts  for  airlift  and 
sealift— Military  Airlift  Command  and 
Military  Sealift  Command  may  perform 
contract  administration  services  at 
contractor  locations  involved  solely  in 
performance  of  airlift  or  sealift 
contracts; 

(xix)  Contracts  for  subsistence 
supplies; 

(xx)  Ballistic  missile  site  contracts — 
supporting  administration  of  these 
contracts  may  be  performed  at  missile 
activation  sites  during  the  installation, 
test,  and  checkout  of  the  missiles  and 
associated  equipment:  and 

(xxi)  Contracts  for  operation  and 
maintenance  of.  or  installation  of 
equipment  at.  military  test  ranges, 
facilities,  and  installations. 

(b)  To  avoid  duplication  of  field 
contract  administration  capability, 
except  for  the  performance  of  (xviii)  and 
(xx)  above,  contract  administration 
personnel  from  the  purchasing  office 
shall  not  be  located  at  contractors' 
facilities.  If  field  assistance  from  a  DoD 
contract  administration  services 
component  is  needed  in  the 
administration  of  these  contracts,  such 
assistance  will  be  requested  by 
assignment  of  supporting  contract 
administration  to  the  contract 
administration  o^ices  listed  in  DoD 
Directory  4105.59-H  as  cognizant  of  the 
contractor's  facility  (facilities)  at  which 
the  supporting  contract  administration 
function(8)  is  required.  Specific 
instructions  as  to  the  assistance  needed 
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will  be  furnished.  If  field  assistance  is 
needed  in  the  performance  of  the  major 
portion  of  applicable  contract 
administration  functions,  the  contract 
will  be  reassigned  to  the  cognizant 
contract  administration  office. 

242.204    Supporting  contract 
administration. 

(a)  Generally,  the  office  for  performing 
supporting  functions  shall  be  selected 
from  the  list  in  DoD  Directory  4105.59-H. 
However,  in  special  circumstances  (for 
example,  when  contractor's  work  site  is 
a  military  base),  a  component  of  a 
military  command  not  Hsted  in  DoD 
Directory  4105.59-H  may  be  selected  to 
perform  supporting  contract 
administration  when  prior  coordination 
between  the  offices  concerned  has 
indicated  that  such  an  arrangement  is 
feasible  and  that  adequate  resources  are 
available,  but  see  242.270.  Where 
supporting  contract  administration  is 
required  on  a  contractor  purchase  order 
or  subcontract  which  includes  FMS 
requirements,  the  requesting  CAO  shall 
clearly  indicate  "FMS  Requirement'  on 
the  face  of  the  document  and  provide 
the  FMS  ease  identifier  code,  associated 
Item  quantity,  and  related  DoD  prime 
contract  number  and  contract  line/ 
subline  item  number.  When  more  than 
one  FMS  case  is  involved,  the 
information  shall  be  provided  for  each. 

242.205    Designation  of  tlw  paying  office. 

(a)  Defense  Contract  Administration 
Services  disbursing  office.  Contracts 
assigned  to  an  office  of  Defense 
Contract  Administration  Services  for 
administration  shall  also  specify 
disbursement  by  the  cognizant  Defense 
Contract  Administration  Services 
Regional  Office  if  funded  with  DoD 
funds  (i.e..  Department  codes  17  (Navy), 
21  (Army),  57  (Air  Force),  97  (OSD, 
including  Defense  Agencies),  and  43 
(Civil  Defense)).  For  any  other 
department  or  agency  funds,  the 
payment  office  serving  that  department 
or  agency  must  be  cited  for  the  portion 
of  the  contract  covered  by  non-DoD 
funds,  even  though  the  contract  is 
otherwise  wholly  administered  by  the 
DCASR. 

(b)  Other  disbursing  office(s).  Any 
contract  not  assigned  to  a  Defense 
Contract  Administration  Services  Office 
for  administration  shall  designate  a 
disbursing  office  in  accordance  with 
Departmental  or  Agency  regulations. 
Such  contract,  if  issued  for  requirements 
of  more  than  one  Department  or  Agency, 
may  provide  for  payment  by  more  than 
one  disbursing  office. 

(c)  Disbursement  for  Air  Force  missile 
propellant  contracts.  The  Department  of 
the  Air  Force  shall  retain  the 


disbursement  function  on  all  contracts 
for  Air  Force  missile  propellants. 

242.270    Contracts  requiring  performance 
of  contract  administration  services  (CAS) 
on  military  installations. 

(a)  Contract  administration  functions 
on  a  military  installation  are  normally 
performed  by  the  installation 
commander  who  is  responsible  for  its 
continued  operation  as  a  military  base. 
Where  work  on  the  military  installation 
is  unrelated  to  the  base  mission  and 
requires  skills  and  resources  which 
exceed  the  installation  commander's 
capability,  DCAS  shall,  upon  request  by 
the  relevant  service,  provide  the 
required  contract  administration 
functions.  When  a  contractor's  normal 
place  of  industrial  operation  is  located 
on  a  military  base  because  of  the 
availability  of  real  estate  or  the 
existence  of  an  industrial  facility  on  that 
base,  DCAS  shall  have  cognizance  of 
that  facility,  unless  cognizance  has 
otherwise  been  assigned  to  a  Military 
Department  in  accordance  with  DoDI 
4105.59. 

(b)  The  Military  Departments  shall 
coordinate  their  Departmental  contract 
administration  efforts  so  as  to  avoid 
mixed  contract  administration 
arrangements  which  result  when  more 
than  one  CAS  activity  performs  CAS  at 
the  same  military  installation. 

(c)  DCAS  shall  provide  preaward 
survey  assistance  for  post.  camp,  and 
station  work  performed  on  military 
installations.  The  purchasing  office  and 
the  DCAS  preaward  survey  monitor 
shall  jointly  determine  the  scope  of  the 
survey  and  individual  responsibilities. 

(d)  All  requests  from  the  Military 
Departments  for  Defense  Logistics 
Agency/Defense  Contract 
Administration  Services  support  under 
(a)  above  should  be  coordinated  to 
ensure  availability  of  the  capability  and 
resources  for  performing  requested 
functions. 

Subpart  242.3— Contract 
Administration  Offica  Functions 

242.302    Contract  administration 
functions. 

(a)(ll)  (ii)  &  (iii)  For  those  contractors 
with  which  the  TriService  Contracting 
Officer  negotiates  advance  agreements 
pursuant  to  FAR  42.10,  he  shall  have  full 
authority  for  determinations  related  to 
CAS  420. 

(a)(39)  For  contracts  containing 
ammunition  and  explosive  requirements, 
see  223.70. 

(S-70)  Perform  industrial  readiness 
and  mobilization  production  planning 
field  surveys  and  schedule  negotiations. 


(S-71)  Perform  post  award 
surveillance  of  contractor  progress 
toward  demonstration  of  Cost/Schedule 
Control  Systems  to  meet  the  Cost/ 
Schedule  Control  Systems  Criteria, 
provide  assistance  in  the  review  and 
acceptance  of  contractors'  Cost/ 
Schedule  Control  Systems,  and  perform 
post  acceptance  surveillance  to  ensure 
continuing  operation  of  contractors' 
accepted  systems.  (See  234.005-70.) 

(S-72)  Monitor  the  contractor's  costs 
as  prescribed  under  Subpart  42.70. 

(S-73)  In  connection  with  classified 
contracts,  administer  those  portions  of 
the  Industrial  Security  Program 
designated  as  ACO  responsibilities  in 
the  ISR  and  ISM.  (See  Appendix  C, 
Industrial  Security  Regulation.  DoD 
5220.22-R,  for  partial  listing  of  primary 
responsibilities  (also  see  FAR  4.401).) 

(S-74)  In  connection  with  the 
provisfons  of  paragraph  (b)  of  the  clause 
at  FAR  52.225-10.  Duty-Free  Entry,  and 
paragraph  (c)  of  the  clause  at  252.225- 
7008.  Duty-Free  Entry— Qualifying 
Country  End  Products  and  Supplies, 
negotiate  and  issue  appropriate  contract 
modifications  reducing  contract  prices. 

Subpart  242.4— Correspondence  and 

Visits 

242.402    Visits  to  contractors'  faculties. 

(a)  If  access  to  classified  information 
will  be  involved,  the  contractor  must  be 
given  advance  notice,  in  writing,  as 
required  by  the  Industrial  Security 
Regulation  (DoD  5220.22-R). 

Subpart  242.5— Postaward  Orientation 
242.501    General. 

The  need  for  a  postaward  orientation 
conference  normally  will  be  established 
as  a  result  of  substantive  review  and 
analysis  of  the  contract  by  the  Contract 
Administration  Office.  However,  the 
contracting  officer  or  technical 
representative  of  the  purchasing  office 
may  initiate  the  request  for  a 
conference.  A  conference  of 
Government  personnel  normally  shall  be 
held  prior  to  notifying  and  conferring 
with  the  contractor  to  assure  that  the 
Government  position  on  all  matters  is 
established. 

242.503-1    Postaward  conference 
arrangements. 

(a)(2)  The  agenda  of  the  postaward 
conference  may  include  such  matters  as 
are  indicated  on  DD  Form  1484. 

242.503-2    Postaward  conference 
procedure. 

The  chairperson  shall  use  the  DD 
Form  1484  in  conducting  the  conference 
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to  assure  that  all  significant  matters  are 
covered. 

242.503-3    Postaward  conference  report 

The  chairperson  may  use  the  DD  Form 
1484  as  the  summary  report  where 
appropriate. 

Subpart  242.6 — Corporate 
Administrative  Contracting  Officer 

242.602  Assignment  and  location. 

(a)  If  a  particular  corporate  complex 
does  not  meet  the  criteria  for  the 
establishment  of  a  CACO.  but  a 
Departmeot  believes  a  CACO 
assignment  is  required,  such 
determination  requires  approval  of  the 
Secretary  or  his  designee. 

When  a  corporate  entity  has  divisions 
under  the  contract  administratioa 
cognizance  of  more  than  one 
Department.  CACO  assignments  shall 
be  determined  by  the  Department 
concerned.  When  agreement  cannot  be 
reached,  the  matter  shall  be  referred  to 
the  DUSD(AM).  Office  of  Under 
Secretary  of  Defense,  Research  and 
Engineering,  for  resolution. 

242.603  Responsibilities. 

The  CACO  shall  be  responsible  for 
the  negotiation  of  advance  agreements 
for  independent  research  and 
development  costs  and  bid  and  proposal 
costs  except  when  this  responsibility  is 
assigned  in  the  master  list  published 
annually  in  a  Defense  Acquisition 
Circular  for  Tri-Service  Department 
negotiation.  Departmental  Tri-Service 
contracting  activities  may  delegate  such 
negotiations  to  established  CACOs. 

Subpart  242.7— Indirect  Coet  Rates 

242.705    FInsI  Indirect  cost  rates. 

242.705- 1    Contacting  officer 
determination  procedtwe. 

(a)(1)  When  a  multi-divisional 
contractor  has  a  CACO.  the  decision  as 
to  whether  final  overhead  rate 
negotiations  will  be  on  a  coordinated  or 
centralized  basis  will  be  made  jointly  by 
the  CACO  and  the  individual  ACO's 
based  upon  the  degree  of  centralization 
within  the  contractor  complex  and  the 
requirements  of  the  parlies  concerned. 
When  negotiations  are  conducted  on  a 
coordinated  basis,  individual  ACO's  are 
responsible  for  coordinating  with  the 
CACO  to  assure  consistency  of  cost 
determinations. 

(b)(1)  In  addition  to  submitting  a  final 
indirect  cost  proposal  to  the  contracting 
officer,  the  contractor  shall  also  submit 
a  copy  of  the  proposal  to  the  cognizant 
auditor. 

(b)(3)  Particularly  when  there  is  a 
significant  difference  of  opinion 


hptween  the  Government  and  contractor 
concerning  the  allowability  or 
reasonableness  of  indirect  costs  or  the 
acceptability  of  the  bases  used  in 
developing  the  overhead  rates, 
representatives  of  the  audit  activity,  the 
technical  activity,  and  the  contracting 
officer  will  discuss  the  areas  of 
disagreement  prior  to  the  negotiation 
conference  nvith  the  CMitractor.  Special 
attention  should  be  directed  to  those 
issues  which  impact  prospective  and 
subsequent  final  overhead  rate 
determinations.  Such  issues  should  be 
resolved  in  order  to  preclude  repetitive 
consideration  of  the  same  items. 

(b)(5)(i)  The  Contracting  Officer  shall: 

(A)  Not  resolve  any  questioned  costs 
until  he  has  obtained — 

(7)  Adequate  documentation  with 
respect  to  such  costs;  and 

[2)  The  opinion  of  the  defense  contract 
auditor  on  the  allowability  of  such  costs; 

(B)  Ensure  that  the  defense  contract 
auditor,  to  the  maximum  extent 
practicable,  is  present  at  any  negotiation 
or  meeting  with  the  contractor  regarding 
a  determination  of  final  indirect  cost 
rates  of  the  contractor 

(C)  Ensure  that  all  categories  of  costs 
designated  in  the  report  of  the  defense 
contract  auditor  as  questioned  with 
respect  to  a  proposal  for  settlement  be 
resolved  in  such  a  manner  that  the 
amount  of  the  individual  questioned 
costs  that  are  considered  allowable  will 
be  reflected  in  the  negotiation 
memorandimi:  and 

(D)  Notify  the  contractor  which 
individual  costs  were  considered 
unallowable  and  the  respective  amounts 
of  the  disallowance. 

242.705-2    Auditor  determination 
procediife. 

(b)(2)(iii]  The  agreement  shall  be 
signed  by  the  contractor  and  the 
auditor-in-charge. 

(b)(2)(v)  If,  under  the  auditor 
determination  procedure,  agreement 
with  the  contractor  cannot  be  reached, 
the  auditor,  in  addition  to  submitting  an 
advisory  audit  report  to  the  contracting 
officer  pursuant  to  FAR  42.705-2(bMiv). 
will  issue  DCAA  Form  1  detailing  the 
items  of  exception  to  which  the 
contractor  can  submit  a  request  in 
writing  to  the  cognizant  ACO  to 
reconsider  the  auditor's  determination. 

242.705-3    Educational  Institutions. 

(a)(3)  In  addition  to  following  the 
procedure  in  FAR  when  negotiating 
postdetermined  final  indirect  cost  rates, 
the  contracting  officer  shall  also  follow 
the  guidance  in  242.705-l(b). 


242.706    Distribution  of  documents. 

(a)  One  executed  copy  of  the 
overhead  rate  agreement  will  be 
furnished  to  the  contractor,  the 
cognizant  CACO  (if  assigned],  the 
cognizant  ACO.  and  the  cognizant 
auditor.  In  additioa  copies  wrill  be 
distributed  to  other  Departments,  and 
(upon  specific  request)  any  other 
interested  Government  agencies. 
Departments  may  make  further 
distribution  to  activities  %vithin  their 
departments  and  shall  insert  one  copy  in 
each  contractor  general  file  (see  S-101.2 
and  S2-102.4). 

(b)(1)  One  copy  of  the  overhead 
negotiation  memorandum,  if  prepared 
under  contracting  officer  determination 
procedures,  or  the  audit  report,  if 
prepared  under  auditor  determination 
procedures,  will  be  furnished  to  the 
cognizant  CACO  (if  assigned),  the 
cognizant  ACO,  and  the  cognizant 
auditor.  Upon  specific  request,  a  copy 
will  be  furnished  to  other  Departments 
or  Government  agencies. 

242.770    Certification  of  Indhrect  costs. 

(a)  Policy.  (1)  No  proposal  to  establish 
billing  rates  or  final  indirect  cost  rates 
shall  be  accepted  unless  such  costs  have 
been  certified  by  the  contractor  using 
the  Certificate  of  Indirect  Closts  set  forth 
in  paragraph  (d)  below.  The  certificate 
must  be  signed  on  behalf  of  the  firm  by 
an  individual  of  the  contractor's 
or^ganization  at  a  level  no  lower  than 
vice  president  or  chief  financial  officer 
of  the  business  segment  of  the 
contractor  that  submits  the  proposal. 

(2)  No  billing  rate  or  final  indirect  cost 
rate  shall  be  agreed  to  by  the 
contracting  officer  or  auditor  based  on  a 
proposal  from  the  contractor  that  has 
not  been  certified.  Where  it  is  necessary 
to  establish  billing  or  final  indirect  cost 
rates  in  order  to  comply  with  the  terms 
of  a  contract  and  the  contractor  has  not 
submitted  a  certified  proposal  for 
establishing  such  rates  in  accordance 
with  the  requirements  of  this  section,  the 
Government  shall  unilaterally  establish 
such  rates.  Such  rates  may  be  based 
upon  audited  historical  data  or  such 
other  data  that  has  been  furnished  to  the 
contracting  ofTicer  or  auditor  and  for 
which  it  can  be  demonstrated  that  all 
unallowable  costs  have  been  excluded. 
When  billing  or  final  indirect  cost  rates 
are  unilaterally  established  by  the 
Government  because  of  failure  of  the 
contractor  to  submit  a  certified  proposal 
for  establishing  such  rates  in 
accordance  with  this  section,  the  rates 
established  will  be  set  at  a  level  low 
enough  to  ensure  that  potentially 
unallowable  costs  will  not  be 
reimbursed. 
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(b)  It  shall  be  the  responsibility  of  the 
co);nizant  contracting  officer  or  auditor 
to  review  billing  rates  periodically  for 
indirect  costs  and  all  cirrumstances 
affecting  the  level  of  indirect  cost  rates. 
Generally,  billing  rates  shall  not  be  in 
effect  for  longer  than  one  year,  Final 
indirect  cost  rates  shall  be  established 
promptly  after  the  end  of  the  applicable 
year. 

(c)  Waiver.  (1)  The  Secretary  of 
Defense  or  the  Secretary  of  the  military 
department  concerned  may.  in  an 
exceptional  case,  waive  the  requirement 
for  certification  under  paragraph  (aj  in 
the  case  of  any  contract  if  the 
Secretary — 

(i)  Determines  in  such  case  that  it 
would  be  in  the  interest  of  the  United 
States  to  waive  such  certification:  and 

(ii)  States  in  writing  the  reasons  for 
that  determination  and  makes  such 
determination  available  to  the  public. 

(2)  Examples  of  situations  where  it 
may  be  appropriate  to  waive  the 
requirement  for  certification  of  indirect 
costs  include,  but  are  not  limited  to 
contracts  with: 

(i)  Foreign  governments  or 
international  governmental 
organizations,  such  as  subsidiary  bodies 
of  NATO: 

(ii)  State  and  local  governments  that 
are  subject  to  OMB  Circular  A-S7; 

(iii)  Educational  institutions  subject  to 
OMB  Circular  A-21:  or 

(iv)  nonprofit  organizations  subject  to 
OMB  Circular  A-122. 

(d)  Certificate.  The  certificate 
required  by  this  section  shall  be  in  the 
following  form: 

Certificate  of  Indirvct  Costs 

This  is  to  certify  that  to  the  best  of  my 
knowledge  and  belief: 

1. 1  have  reviewed  the  indirect  cost 
proposal  submitted  herewith; 

2.  All  costs  included  In  this  proposal 
(identify.  date)  to  establish  billing 
or  final  indirect  costs  rales  for  (identify 
period  covered  by  rate  )  are 
allowable  in  accordance  with  the 
requirements  of  contracts  to  which  they 
apply  and  with  the  cost  principles  of  the 
Department  of  Defense  applicable  to  those 
contracts; 

3.  This  proposal  does  not  include  any  costs 
which  are  unallowable  under  applicable  cost 
principles  of  the  Department  of  Defense,  such 
as  (without  limitation):  advertising  and  public 
relations  costs,  contributions  and  donations, 
entertainment  costs,  fines  and  penalties, 
lobbying  costs,  defense  of  fraud  proceedings, 
and  good  will:  and 

4.  Ail  costs,  included  in  this  proposal  are 
properly  allocable  to  Defense  contracts  on 
the  basis  of  a  beneficial  or  causal 
relationship  between  the  expenses  incurred 
and  the  contracts  to  which  they  are  allocated 
in  accordance  with  applicable  acquisition 
regulations. 


1  derlart"  under  penalty  of  perjurv  that  the 
foregoinx  's  true  and  correct. 

Firm: — . 

Signature: 

Name  of  Corporate  Official: . — 

Title:  

Date  of  Execution: 


242.770-1    CtauM. 

The  contracting  officer  shall  insert  the 
clause  at  252.242-7003,  "Certification  of 
Indirect  Costs"  in  all  solicitations  and 
contracts  which  provide  for  (a)  interim 
reimbursement  of  indirect  costs,  (b) 
establishment  of  final  indirect  costs 
rates,  or  (c)  contract  financing  that 
includes  interim  payment  of  indirect 
cost  (e.g.,  progress  payments  based  on 
cost  and  payments  based  on  percentage 
or  state  of  physical  completion  such  as 
shipbuilding). 

Subpart  242.8— Disallowance  of  Costs 

242.S01     Notic«  of  intent  to  disallow  costs. 

(e)  A  Corporate  Administrative 
Contracting  Officer  (CACO)  need  not 
obtain  the  approval  of  local  cognizant 
ACOs  for  items  of  corporate  expense. 

242.803    DisaHowing  costs  after 
incurrsflcs. 

(a)  Contracting  officer  receipt  of 
vouchers.  This  procedure  is  applicable 
only  for  Cost-Reimbursement  Type 
Contracts  involving  Canadian 
Contractors  (see  225.7104(c)). 

(1)  On  contracts  with  the  Canadian 
Commercial  Corporation  (CCC).  CCC 
will  certify  and  forward  the  invoice  with 
Standard  Form  1034  (Public  Voucher)  to 
the  ACO  for  further  processing  and 
transmittal  to  the  disbursing  officer. 

(2)  On  contracts  placed  directly  with 
Canadian  firms,  invoices,  as 
provisionally  approved  by  the  ASB/DSS 
auditor  and  accompanied  by  Standard 
Form  1034  (Public  Voucher),  are 
forwarded  to  the  ACO  for  further 
processing  and  transmittal  to  the 
disbursing  officer.  In  the  event  that  costs 
claimed  are  suspended  or  disapproved, 
the  ACO  shall  issue  the  DCAA  Form  1, 
"Notice  of  Contract  Costs  Suspended 
and/or  Disapproved"  to  the  contractor. 
DCAA  Form  1  »vill  be  processed  in  the 
same  manner  as  indicated  in  FAR 
42.803(b)(3)  with  regard  to  contractor 
appeals. 

(b)  Auditor  receipt  of  vouchers. 

(1)  and  (2)  The  contract  auditor  is  the 
authorized  representative  of  the 
contracting  officer  for  these  functions, 
except  that  vouchers  are  approved  for 
provisional  payment  and  transmitted  to 
the  cognizant  disbursing  officer  ^but  see 
242.a03{a)  for  certain  Canadian 
contracts).  DCAA  Form  1,  "Notice  of 
Contract  Costs  Suspended  and/or 


Disapproved",  shall  be  used  for  this 
purpose.  In  addition,  the  contracting 
officer  may  direct  the  issuance  of  DCAA 
Form  1  with  respect  to  any  cost  that  he 
has  reason  to  believe  should  be 
suspended  or  disapproved.  The  contract 
auditor  will  approve  fee  portions  of 
voucher  for  provisional  payment  in 
accordance  with  the  contract  schedule 
and  any  instructions  received  from  the 
administrative  contracting  officer. 
Completion  vouchers  shall  be  forwarded 
to  the  ACO  for  approval  and  transmittal 
to  the  cognizant  disbursing  officer. 

Subpart  242.1— Negotiating  Advance 
Agreements  for  Independent 
Research  and  Development/Bid  and 
Proposal  Costs 

242.1005  Lead  negotiating  agency 
responsibilities. 

(b)  The  technical  evaluation, 
performed  or  arranged  for  by  the  lead 
negotiating  agency,  shall  include  an 
opinion  as  to  the  potential  relationship 
of  the  proposed  IR&D  program  to 
relevancy  requirements  established 
under  231.205-18. 

(c)  The  contractor  shall  be  provided  a 
contracting  officer's  determination 
concerning  the  potential  relationship  of 
proposed  IR&D/BAP  projecU  to  the 
relevancy  requirements  established 
under  231.205-18. 

242.1006  Conducting  negotiations. 

(a)  In  negotiating  ceilings,  the 
contracting  officer  shall  pay  attention  to 
the  determination  of  the  potential 
relationship  of  the  company's  IR&D/B&P 
to  a  military  function  or  operation. 

242.1007  Content  of  advance  agreements. 

Advance  agreements  negotiated  In 
accordance  with  this  subpart  shall 
include,  where  appropriate: 

(S-70)  A  statement  that  a  relevancy 
review  has  been  performed  and  a 
determination  made  that  the 
Government's  allocable  share  of  the 
negotiated  ceiling(s)  passes  the 
relevancy  test  at  the  time  of  negotiation. 

(S-71)  For  those  companies  meeting 
the  threshold  requirements,  a  provision 
that  the  recovery  of  IR4D/B«P  costs 
under  Government  contracts  shall  not 
exceed  the  lesser  of  (i)  such  contracts' 
allocable  share  of  incurred  costs  up  to 
the  total  ceiling  or  (ii)  the  amount  of 
incurred  costs  having  a  potential 
relationship  to  a  Government  function  or 
operation. 

242.1006    Administrative  appeais. 

Each  Department  will  establish  an 
appeals  hearing  group  consisting  of  an 
acquisition  member,  who  shall  bis 
chairmen,  a  technical  member  and  a 
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legal  member.  Determinations  of  the 
appeals  group  shall  be  the  final  and 
conclusive  determination  of  the 
Department  of  Defense.  Members  shall 
be  appointed  as  follows: 

(S-70)(l)  For  the  Army.  The  Deputy 
Assistant  Secretary  (Acquisition)  will 
appoint  the  acquisition  member.  The 
Deputy  Assistant  Secretary  (Research. 
Development  and  Systems)  will  appoint 
the  technical  member.  The  Deputy 
General  Counsel  (Logistics)  will  appoint 
the  legal  member. 

(S-70)(2)  For  the  Navy.  The  Principal 
Deputy  Assistant  Secretary 
(Shipbuilding  and  Logistics)  will  appoint 
the  acquisition  member.  The  Principal 
Deputy  Assistant  Secretary  (Research. 
Engineering  and  Systems)  will  appoint 
the  technical  member.  The  Deputy 
General  Counsel  (Logistics)  will  appoint 
the  legal  member. 

(S-70)(3)  For  the  Air  Force.  The 
Deputy  Assistant  Secretary  (Acquisition 
Management)  will  appoint  the 
acquisition  member.  "The  Deputy 
Assistant  Secretary  for  Systems  will 
appoint  the  technical  member.  The 
Assistant  General  Counsel 
(Procurement)  will  appoint  the  legal 
member. 

(S-70)(4)  For  the  Defense  Logistics 
Agency  (DLA).  The  Director.  DLA  (or 
the  Deputy  Director.  DLA)  will  appoint 
the  acquisition  member,  the  technical 
member,  and  the  legal  member. 

Subpart  242.11- Production 
Surveillanca  and  Reporting 

242.1101    General. 

Delinquency  includes — 

(a)  Actual  failure  by  the  contractor, 
that  is,  his  failure,  regardless  of  reason, 
to  meet  the  contract  delivery  or 
performance  schedule;  and 

(b)  Potential  failure  by  the  contractor, 
that  is.  his  failure,  regardless  of  reason, 
to  maintain  such  progress  in  contract 
performance  as  is  required  to  meet  his 
contract  delivery  or  performance 
schedule. 

242. 1 104    Surveillance  requirements. 

(a)(S-70)  Initial  contract  review. 

(i)  The  contract  administration  office 
shall,  during  initial  contract  review, 
assign  contracts  to  production 
surveillance  or  review  categories  as 
follows: 

(A)  Category  1  is  conducted  by  an 
industrial  specialist  or  other  person 
qualified  to  assess  the  contractor's  plan 
for  production  and  evaluate  progress 
toward  the  successful  accomplishment 
of  that  plan.  This  type  of  effort  is 
adaptable  to  contracts  which  have  a 
production/performance  lead  time  of  at 
least  several  months,  and  which  entail 


identifiable  milestone  or  pacing  events 
against  which  progress  may  be 
measured.  Contracts  assigned  this 
category  should  include  those  contracts 
which  are  of  the  complexity  described 
under  FAR  42.1104(a)  and  have  a 
Criticality  Designator  A  or  are  with  a 
contractor  which  has  either  a  history  of 
generally  poor  production  performance 
or  a  poor  performance  history  on  the 
same  or  similar  supplies  or  services  as 
those  on  the  current  contract. 

(B)  Category  2  is  conducted  by 
personnel  qualified  to  assess 
information  provided  by  the  contractor 
in  terms  of  delivery  probability.  They 
may  be  assisted  by  industrial  specialists 
or  other  technically  qualified  personnel 
who  will  visit  the  production  facility 
when  there  is  probability  of  failure  by 
the  contractor  to  deliver  or  perform 
according  to  schedule,  or  when 
contractor-furnished  information  is 
questionable,  or  in  other  occasions 
when  the  assistance  of  technical 
personnel  may  contribute  to  the 
avoidance  or  minimizing  of  a 
delinquency.  This  category  of 
surveillance  entails,  as  a  minimum,  a 
written  or  telephonic  reminder  to  the 
contractor  in  advance  of  the  required 
delivery  or  performance  date(s) 
including  inquiry  as  to  whether  he  will 
perform  on  schedule  or  as  to  the  cause 
and  duration  of  any  anticipated  delay, 
and  periodic  followup  and  expediting  of 
supplies  or  services  not  delivered  or 
performed  on  time.  This  category  is 
adaptable  to  contracts  which  warrant 
surveillance  effort  by  the  Government  in 
advance  of  the  required  due  date.  Any 
contract  with  a  Criticality  Designator  A 
not  assigned  to  Category  1  shall  be 
assigned  to  Category  2.  All  Criticality 
Designator  B  contracts  and  those 
Criticality  Designator  C  contracts  placed 
with  contractors  having  a  history  of 
generally  poor  production  performance 
shall  also  be  assigned  to  this  category. 

(C)  Category  3  is  conducted  by  the 
same  personnel  assigned  Category  2 
contracts.  This  category  of  surveillance 
entails  inquiry  and  expediting  effort 
after  a  failure  to  deliver  or  perform 
within  the  contract  schedule  has 
occurred,  and  periodic  followup.  It  may 
involve  assistance  by  technical 
personnel. 

(ii)  Regardless  of  assigned  category,  if 
a  contract  is  reported  by  DD  Form  375, 
Production  Progress  Report,  as 
delinquent  or  anticipated  to  become 
delinquent,  the  surveillance  efforts  will 
provide  continuous  knowledge  of  the 
status  of  the  problems  causing  the 
delinquency  and  of  the  corrective  efforts 
being  taken. 


(Iii)  If  Category  1  is  assigned  to  a 
contract,  the  contract  administration 
office  shall  also: 

(A)  Review  the  contract  in 
conjunction  with  any  preaward  survey 
(see  FAR  9.1)  to  ascertain  what  contract 
performance  difficulties  may  be 
expected. 

(B)  Determine  the  extent  of  postaward 
orientation  required  in  the  production 
area  (see  FAR  42.5). 

(C)  Determine  any  special  procedures 
to  be  followed. 

(b)  The  contract  administration  office 
shall  determine,  in  accordance  with  FAR 
42.1104(a),  the  extent  of  production 
surveillance  required  regardless  of 
dollar  value. 

(d)  After  delinquency  has  occurred, 
and  before  the  PCO  has  determined  the 
action  to  be  taken,  it  is  particulariy 
important  that  surveillance  be  limited  to 
fact  finding  to  avoid  waiver  of  the 
contract  delivery  and  performance 
schedules. 

242.1 105  Assignment  of  criticaiity 
designator. 

(a)  The  assigned  designator  may  be 
changed  only  by  the  purchasing  office. 
Ordinarily,  unilateral  purchase  orders 
shall  be  assigned  Criticality  Designator 
C. 

(b)  DoD  contract  items  on  which  a 
priority  01,  02.  03,  or  06  (if  emergency 
supply  of  clothing)  has  been  assigned 
based  on  DoDD  4410.6,  Uniform 
Material  Movement  and  Issue  Priority 
System  shall  fall  under  Criticality 
Designator  A. 

242. 1 1 06  Reporting  requirements. 

(b)(1)  If  the  contractor's  report 
indicates  that  the  contract  schedule  will 
be  met  and  the  contract  administration 
office  concurs,  no  further  report  by  the 
contract  administration  office  is 
reqijired. 

(2)  If,  on  the  other  hand,  either  the 
contractor  forecasts  delivery  or 
performance  failure,  or  the  contract 
administration  office  does  not  concur  in 
the  contractor's  no  failure  report,  and  in 
either  case  the  delay  is  expected  to  be 
for  more  than  30  days,  or  purchasing 
office  action,  in  any  case,  is  deemed 
necessary,  the  contract  administration 
office  shall  add  an  endorsement  and 
forward  a  copy  to  the  purchasing  office 
and  to  the  inventory  control  manager 
unless  otherwise  specified  in  the 
contract,  within  4  working  days  after 
receipt  of  the  contractor's  report.  The 
endorsement  shall  include: 

(i)  Comments  as  to  nonconcurrence,  it 
applicable;    •  -i-r-i 
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(ii)  Action  taken  by  1^  oontcactvr  and 
by  the  Goveroment  lo  ovencaae  the 
anticipated  or  actual  delinqaency. 

(iii)  Action  required — 4ipo*aive 
recommendatiBD  to  the  purchasing  (tffice 
of  tbc  actios  aece«sary  to  correct  riie 
delinquency,  including  any  r«a4is4ic 
schedule  revision  which  can  be  met  by 
the  contractor  and  theexteni  to  vvhtoh 
the  contractor  may  have  excusable 
cause  of  delay.  When  other  actions  are 
indicated,  such  as  those  leading  to 
default  termination,  the  contract 
administration  office  shall  indicate 
specific  dates  by  which  Government 
action  shoold  be  taken  to  preserve  the 
Government's  rights. 

(c)  Reports  ink ia ted  fry  contract 
administration  offices.  Reports  may  be 
furnished  by  use  vf: 

(1)  DD  Form  37S-2.  or  DLA  Fonn  1654 
(Test),  Deby  in  Delivery  (Flash  Notices): 
or 

(2)  DD  Form  375.  Production  Progress 
Report  and  DD  Form  375c 
(continuation). 


242.1107    Coatneti 

(b)(1)  Contract  schedule  provnions 
supporting  the  clause  »!  FAR  52.^12-2 
shall  contain  but  not  be  limited  to 
instructtoos  relcttive  to: 

{i)  The  frequency  and  timing  (normally 
5  working  days  after  each  reporting 
period)  of  reporting: 

(ii)  The  contract  line  item*,  exhibits, 
or  exhibit  line  items  fbr  whick  reporting 
is  required; 

(iii)  OfHces  and  mailing  addresses  to 
which  reports  shall  be  sent  including  the 
purchasing  office,  the  contract 
administration  office  (3  copies),  status 
control  activities  and  inventory 
managers,  if  appropriate:  special 
requirements  as  to  codes  and  formats. 

(2)  When  reporting  an  actual  or 
potential  delinquency,  the  contractor- 
prepared  DD  Form  375c  shall,  as  a 
minimum,  contain  the  following  data: 

(i)  Problem — a  statement  of  the 
difficulty,  the  reasons  therefor,  and 
whether  caused  by  the  Government  or 
the  contractor; 

(ii)  Items  and  quantities  affected; 

(iii)  Date  of  commencement  of  the 
anticipated  or  actual  delinquencsr; 

(iv)  Action  taken  t^  the  contractor  to 
overcome  the  anticipated  or  actual 
delinquency. 

(v)  Estimated  recovery  date  based 
upon  evaluation  of  the  factors 
contributing  to  the  delinquency:  and 

(vi)  A  realistic  schedule  revision 
which  can  be  met  by  the  contractor.  In 
the  absence  of  an  actusl  or  potential 
delinquency,  the  DD  Form  375c  may  be 
used  to  provide  any  information  which 
the  contractor  deems  appropriate. 


S«bp«rt  »«2.f2— ffovation  and 
Change-of-Name  Agraafnents 

242.1203    (>r4>c«Min0a0rMni«aU. 

(bJ{1J  The  list  of  contracts  required  by 
FAR  42.12e4{c)(2)  will  be  mcluded  with 
the  notic£.  Notice  shall  be  pj-ov»ded  to 
the  Departmanis  and  Defense  A^eAoies 
and  NASA  havii^  catxizscts  with  the 
contractor  or  contractors  concerned. 
Notice  shall  include  Ihe  list  0/  contracts 
required  byf  AB  42.1204(c)(2).  Each  list 
need  contain  only  those  contracts  issued 
by  purchasing  offices  of  the  addressee. 
Such  notice  shall  be  transmitted  to  the 
appropriate  addressee  listed  below.  In 
the  case  of  contracts  awarded  by 
Departments  or  agencies  not  listed 
below,  the  notice  shall  be  furnished 
direcdy  to  the  cognizant  contracting  or 
contract  administration  office. 

Department  of  the  Army:  HQ.  U.S.  Army 
Materiel  Commaod.  Atto:  DRCGC-P,  5001 
Eisenhower  Avenue  Alexandria.  VA  22333 

Department  of  the  Navy:  Office  of  the 
Assistant  Secretanr  of  the  Navy  (S«L). 
Contracts  and  Business  Managemflnl  (CH- 
N).  Washir^ton.  DC  a03«0 

Department  sf  the  Air  Force:  HQ.  U.S.  Air 
Force  Systems  Command.  Attn:  PMP. 
Washington.  DC  20331 

Defense  Logistics  Agency,  Attn:  DLA-PTR. 
Cameron  Station.  Rm  4C180.  5010  Doke 
Street.  .Alexandria.  VA  2Z304-6180 

Nalbaoal  AeroiMulics  and  Space 
Administration.  Assiataat  Admrntslrator 
for  Proctu-ement,  Attn:  HR,  WashujgJon,  DC 
20546. 

(c)  Where  substantial  alterations  or 
additions  to  the  formats  shown  at  FAR 
42.1204(e)  and  FAR  42.1205(b)  are 
considered  appropriate  by  the  oognizant 
AGO  processing  the  proposed 
a^eement,  coordination  will  be  tnade 
with  the  appropriate  addressees  listed 
above  involved  prior  to  execution.  Any 
objection  shaU  be  resolved  before  the 
agreement  is  executed.  U,  for  any 
reasQC.  NASA  indicates  a  desire  to 
consummate  a  separate  agreement  with 
the  contractor,  the  cognizant  AGO  shall 
continue  to  process  the  agreement  only 
for  the  Departments  and  Defense 
agencies  concerned. 

(e)(S-70)  In  addition  to  the 
distrfbution  prescribed  in  FAR 
42.1203(e),  two  copies  of  the  agreement 
will  be  sent  to  the  appropriate  addresses 
listed  in  (b)(1)  above.  When  the  AGO 
responsible  for  the  corporate  office  is 
the  cognizant  AGO,  one  copy  will  be 
distributed  to  each  CAO  responsible  for 
contract  sdminist ration  at  a  plant  or 
division.  The  CAO  wiH,  in  turn, 
reproduce  and  distribute  copies  for  each 
of  its  affected  contracts.  Each 
purchasing  office  will  reproduce  Ae 
necessary  Dumber  of  copies  of  the 
adamustrstive  change  and  will  make 
distribution  as  determined  necessary  by 


that  ofTioc.  Reprotiuction  and 
distributitm  of  copies  for  CAOs  wi!l  be 
accomplished  by  the  AOO  trho  executed 
the  administra five  change. 

(e)(S-71)  Novation  and  change-of- 
name  agreements  amending  contracts 
and  basic  agreements  for  storage  and 
related  services  for  personal  property  of 
military  and  civilian  personnel  shall  be 
forwarded  to  the  cognizant  area 
command  of  the  Military  Traffic 
Management  Command  as  set  forth 
below  for  execution  wrfliont  regard  to 
other  provisions. 

Commiiader.  Eastern  Are«,idilitafy  Trsfitc 
Management  Command.  Attn:  MTE-PPS, 
Bayonne.  N]  U7002 

Commander.  Western  Area.  Mflitary  Traffic 
Management  Cofmnand.  OvMsm)  Army 
Base.  Attn:  MTW-PI>S.  0«k1ai»«l.  CA  94626 

(f)  NASA  contracts  shall  not  be 
included  in  this  list  since  NASA  wiH 
issue  its  own  administr alive  change  A 
total  of  2  copies  of  the  administrative 
change,  with  the  list  of  contracts 
affected,  shall  be  furnished  to  the 
appropriate  addres9ee(sj  listed  in  {bj(l) 
above.  Each  list  needoontain  only  ihose 
contracts  issued  by  pau<chaaing  offices  of 
the  addressee. 

Subpart  242.14— Traffic  and 
Tranaportation  Managamant 

242.1402     Vehimei 
continental  UnMad  Stataa. 

(a)(l)(i)  On  FMS  shipments,  the 
aggregate  wiH  be  200,000  pounds  or 
more. 

(a)(2)(S-70)  As  soon  as  production 
schedules  and  planned  destinations 
have  been  established,  the  contracting 
officer  should  report  this  information  to 
the  transportation  office  serving  the 
purchase  offioe.  The  transportation 
office  will  review  the  oontracts  and 
report  planned  volume  movements  in 
accordance  with  Chapter  201  of  Ihe 
Military  Traffic  Management  Regulaiioa 
(AR  55-355,  NAVSUPiNST  4fl00.70,  AFM 
75-2,  MCO  P4eO0  14A,  DLAR  45003] 
(MTMR). 

(S-71)  The  purdiastng  office  shafl 
forward  a  copy  of  the  volume  movemant 
report  to  the  contract  administration 
office.  The  transpartation  office  serving 
the  CAO  shall  submit  a  volume 
movammt  report  when: 

(A)  It  is  determined,  upon  review  of 
the  contract,  that  no  volanie  osovement 
report  has  been  submitted  by  the 
purchasing  office. 

(BJ  Movement  roquiremenls  are 
refined  or  changed  to  such  a  degree  that 
a  revised  volume  movement  report 
shoirfd  be  submitted. 

(S-72)  On  FMS  *»pmentB  the  volume 
movement  report  should  also  mokde  ^ 
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destination  country,  foreign  forwarder, 
and  port  of  embarkation,  if  knoMm. 

242. 1 403- 1    US.  Oovammant  BiHs  of 
Lading  (OBLs). 

(a)  See  242.1472  for  procedures 
whereby  contractors  shall  obtain  GBLs. 

242.1403-2    Contractof-prapaM 
comfnorcM  bWa  of  lacflng. 

(a)(S-70)  The  term  commercial  bill  of 
lading  (CBL)  includes  the  use  of  any 
commercial  form  or  procedure. 

(S-71)  Appendix  V  of  the  MTMR 
contains  the  list  of  carriers  and  carrier 
associations  that  have  entered  into 
agreements  with  MTMG  to  provide  the 
required  transportation  under 
commercial  forms  and  procedures 
within  GONUS. 

(S-70)  Contract  clause.  The 
contracting  officer  shall  insert  the  clause 
at  252.242-7000.  Submission  of 
Commercial  Freight  Bill  to  the  General 
Services  Administration  for  Audit,  when 
transportation  costs  are  to  be 
reimbursed  to  the  contractor  under  a 
cost  reimbursement  type  contract. 

242.1404-2    Contract  dausas. 

(a)  The  clause  at  FAR  52.242-10  will 
not  be  included  in  those  f.o.b.  origin 
supply  or  service  contracts  containing 
the  Fast  Payment  Procedure  clause.  FAR 
52.213-1. 

(b)  The  clause  at  FAR  52.242-11  will 
not  be  included  in  those  f  o.b.  origin 
supply  or  service  contracts  containing 
the  Fast  Payment  Procedure  clause.  FAR 
52.213.1. 

(S-70)  When  the  clauses  at  FAR 
52.242-10  or  FAR  52.242-11  are  used  in 
DoD  contracts,  the  contract  or  ordering 
instrument  shall  instruct  contractors 
desiring  to  obtain  GBLs  under  paragraph 
(b)  of  those  clauses  to  submit  DD  Form 
1659,  Application  for  United  States 
Government  Bills  of  Lading/Domestic 
Route  Order/Export  Traffic  Release. 

242. 1 40S    Diacrapancias  incMant  to 
sMpmant  of  auppllas. 

(S-70)  Improper  markings  or 
consignment  deficiencies  may  result  in 
misdirected  shipments  or  additional 
handling  or  stowing  of  shipments,  or 
a^ect  identification  of  contents  which 
necessitates  opening  of  containers. 

(S-71)  The  administrative  procedures 
required  in  Chapter  221  of  the  Military 
Traffic  Management  Regulation  govern 
the  actions  to  be  taken  with  respect  to 
discrepancies  caused  by  carriers. 

242. 1 470    Routing,  tracing,  and  expadMing 
shlpmants. 

(a)  Routing  of  military  freight  consists 
of  determining  a  mode  of  transportation 
ana  Ihe  carrier  which  will  effect  safe 


and  timely  delivery  of  supplies  at  the 
lowest  overall  costs. 

(b)  Tracing  is  the  procedures  used  for 
locating  unduly  delayed  shipments. 

(c)  Expediting  is  the  procedure  used 
when  a  shipment  is  urgently  needed  at 
destination  or  when  congestion  is  likely 
to  occur  on  the  lines  of  the  carriers  over 
which  the  shipment  is  to  move. 

(d)  Methods  for  tracing  or  expediting 
shipments  are  outlined  in  Chapter  220, 
Military  Traffic  Management 
Regulation. 

242.1471    Damurraga  and  datantlon 


(a)  Demurrage  is  a  fixed  charge  made 
by  rail  carriers  on  cars  held  by,  or  for,  a 
consignor  or  consignee  for  loading, 
unloading,  or  for  any  other  purpose.  A 
contractor  who  detains  cars  for  these 
reasons  is  required  to  pay  the  carrier's 
published  tariff  charges  for  demurrage. 
Generally,  carrier  demurrage  rules  allow 
a  definite  period  called  "free  time"  for 
loading  or  unloading  cars  or  for  any 
other  purpose,  and  impose  a  definite  per 
day  per  car  charge  for  cars  held  beyond 
this  period.  The  free  time  allowed  is 
usually  48  hours  for  loading  or  unloading 
cars  and  24  hours  when  cars  are  held  for 
reconsignment,  diversion,  reshipment.  or 
held  in  transit  on  orders  of  the  shipper 
or  consignee.  Normally,  the  free  time 
starts  from  the  first  7  a.m.  (excluding 
Saturdays,  Sundays,  and  holidays)  after 
placement  of  the  car. 

(b)  Detention  is  the  term  used  when 
motor  carrier  equipment  is  held  by.  or 
on  behalf  of.  a  shipper  or  consignee 
beyond  a  reasonable  period  allowed  for 
loading,  unloading,  forwarding 
directions,  or  for  any  other  purpose. 
Motor  carrier  detention  rules  and 
charges  are  not  uniform  and  are 
published  in  individual  carrier  or  agency 
tariffs.  Detention  charges  are  usually 
based  on  an  hourly  rate. 

(c)  Procedures  involving  payment  or 
collection  of  demurrage  or  detention 
charges  are  contained  in  paragraph 
219010  of  the  Military  Traffic 
Management  Regulation. 

242.1472    DD  Form  1659(1  Apr  70), 
application  for  U.S.  Govammant  Biil(s)  of 
Ladlng/Domastlc  Route  Order/Export 
Traffic  Rolaaaa. 

DD  Form  1659  shall  be  prepared  by 
the  contractor  for  submission  of 
advance  shipping  data  to  the  cognizant 
contract  administration  office.  In 
response,  the  transportation  office  shall 
furnish  the  required  U.S.  Government 
Bill  of  Lading,  Domestic  Route  Order  or 
Export  Traffic  Release  when  necessary, 
required  for  use  in  connection  with  the 
Government  contract. 


Subpart  242.70— Monitortng 
Contractora'  Coata 

242.7000    Scopa. 

This  subpart  sets  forth  guidelines  for 
monitoring  the  policies,  procedures,  and 
practices  used  by  contractors  to  control 
direct  and  indirect  costs  related  to 
Government  business.  These  procedures 
are  intended  to  eliminate  duplication  in 
monitoring  contractors'  costs. 

24^7001    Purfo—. 

To  ensure  the  most  efficient  and 
economical  performance  of  DoD 
contracts,  it  is  essential  that  contract 
costs  be  managed  effectively. 
Contractors  are  responsible  for 
managing  and  controlling  their  direct 
and  indirect  costs.  However,  DoD 
components  need  to  systematically 
monitor  the  management  of  such  costs 
to  assure  that  contractors  are  fulfilling 
their  responsibilities. 

242.7002  AppMcatkMi. 

A  formal  program  of  Government 
monitoring  of  contractor  policies, 
procedures,  and  practices  to  control 
costs  should  be  conducted  at: 

(a)  All  major  contractor  locations 
where — 

(1)  Sales  to  the  Government  are 
expected  to  exceed  $50  million  during 
the  contractor's  next  fiscal  year  on  other 
than  firm-fixed-price  and  fixed-price- 
with-escalation  contracts; 

(2)  The  Government's  share  of  indirect 
costs  for  such  sales  is  at  least  50%  of  the 
total  of  such  indirect  costs;  and 

(3)  A  contract  administration  office 
has  been  established  at  the  location. 

(b)  Other  critical  locations  with 
significant  Government  business  where 
specifically  directed  by  the  HCA. 
Decisions  to  implement  or  terminate 
cost  monitoring  should  be  based  upon 
sound  estimates  of  Government 
business  for  the  coming  year  and  not 
upon  minor  interim  volume  fluctuations. 
This  does  not  preclude  action  to  start  or 
stop  the  program  during  a  given  year 
where  there  is  a  significant  change  in 
volume  and  the  anticipated  new  level  of 
business  is  expected  to  remain  stable 
for  a  reasonable  period  of  time. 

242.7003  Designation  of  a  Cost  Monitoring 
Coordinator. 

A  member  of  the  contract 
administration  office  (CAO)  cognizant 
of  a  contractor  location  shall  be 
designated  as  the  Cost  Monitoring 
Coordinator  (CMC)  after  the  location 
has  been  identified  as  qualified  under 
242.7002  for  application  of  this  program. 
Depending  upon  the  circumstances,  the 
desigftee-may  be  the  AGO  or  any  other 
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staff  membar  "'^rtr  wrrwri  ^nKJitia 
relates  to  evaluation  af^oalcaclor      ^ 
performance. 

242.7004    JUasponaiblUUn  of  thcjCost 
MofiJIoili  ly  CooKlliMtor, 

[a j  In  performiog  his  assigned  caairaci 
adminisifiatioH  duties,  the  PJant  Rep/ 
ACO  acts  as  a  htgh-ievcJ  mMoa^^BT 
caQiqg  upon  tke  various  .specialists 
established  within  DoD  to  review  and 
report  on  those  areas  that  fall  within 
their  respective  areas  of  expertise,  il  is 
not  intended  that  Ihe  Plant  Ref^/ACO 
duplicate  the  iunctiooaJ  capabilitias  ar 
work  of  such  «peaiaUst£.  Like«vise.  41k 
CMC  in  the  c«atract  sdmioistratiaa 
organization  willfully  utilize  the  work  of 
these  specialists  in  moaitoriog 
contractor  costs  throMgh  coordinaiian 
with  their  various  organizations, 
(bj  The  CMC  shall  be  responsible  for: 
[1]  Preparing  and  maiataining  an 
annual  consolidated  Miritten  plan  and 
schedule  for  reviewing  contractor 
operations  from  coonfmated  long-range 
plans  estabhabed  by  each  team  meiaber 
including  the  DCAA  auditor.  Thm 
composile  plan  and  schedule  vriU. 
assure  cost  monitoring  «e<ipeDsiiintilies 
are  being  fully  impleoBenied  and  &at  the 
technical  and  professional  expertise  of 
various  <M;gaaizatitui«l  UB^<]^ilieCAO 
are  u^  withoat  dtiplk:at>on  of  effort  or 
sJdlis: 

(2)  Coordinating  the  per formaace of 
the  cost  monitoring  effort  of  the 
or^nizational  anits  of  tiie  CAO; 

(3)  Coordmatir^  the  cost  monitoring 
efforts  of  l!he  CAO  with  those  of  the 
DCAA  auditra^ 

(4)  Advising  the  head  of  the  CAO  of 
situations  whefe  the  contractor  j^m^ 
correct  conditions,  policies,  or  practices 
which  are  not  considered  the  most 
economical  and  efficient  for  the 
performance  of  Government  contracts, 
and  recommending  corrective  action, 
including  issuance  of  formal  written 
notices  to  the  contractor  advising  of 
specific  costs  which  may  not  be  aHowed 
if  incurred; 

(5)  Coordinating  CAO  actions  to 
assure  that  the  procuring  contracting 
officer,  project  manager,  the  head  of  the 

^procuring-aclivity.  DCAA,  and  other 
responsible  ofTicials  are  informed  of 
relerant  matters  significantly  affecting 
the  most  economical  and  effective 
performance  af  Government  contracts: 
(6j  Coordinating  actions  to  assist  tite 
CAO,  DCAA,  and  other  Government 
personnel  in  obtaining  access  lo 
pertinent  contractor  policiea, 
procedures,  and  related  4Uta,  and 
obtaining  the  assistatkce  of  t^e  head  of 
the  CAO  when  s<x:h  access  is  beiqg 
denied  or  impaired: 
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(7JMaintniiiimaB  in wiUnry  of  CAO. 
DCAA,  and  other  GovBcnmemt  jiepcnis 
oa  significant  issues  relatiag  Xe 
monitoruig  costs; 

(8)  Continuously  monitorii\g  the  status 
of  recommendations  made  to  the 
coQtcactor  concerning  cast  perfocmance 
stemmiiigfrom  oil  Government  reports. 
While  contractors  ate  responsTble  Tor 
managing  Their  direct  and  indirect  costs, 
the  CMC  moDTtors  the  contractors'  effert 
throngh  fhis  tssk.  hi  the  event  ggreement 
is  not  reached  on  a  recommendation  and 
the  cost  or  principle  involved  is 
sufficiently  iniyf>r«nn^  .^  CMC  a^uuld 
prepare  for  the  ACO's  consideration,  a 
Notice  of  intent  to  disaUow  or  not 
recognize  costs: 

\V\  Maintaining  cmrent  organizational 
charts  of  the  operatiows  identifiable  to 
the  contractor's  fmictional  centers  of  his 
cost  control  systems. 

(r)  The  plan  reqvhed  by  Jb](l  J  above 
must  be  taikjred  to  the  rontrartor.  takfng 
into  account  ^  extent  of  competition  in 
awarded  contracts,  the  contractoi's 
operating  mefhods.  the  nature  of  M»ork 
being  done,  procurement  cjrde  stage, 
business  and  industry  practices,  types  of 
contracts  rnvolved,  degree  of  technical 
and  ftnsncial  risk,  ratio  of  GovemKientf 
commercial  work,  and  extent  that 
perfomrawce  efficiencies  have  been 
previously  demonstrated.  The  plan 
should  stress  the  isportanoeof 
anticipating  potential  problems  and 
provide  a  means  of  calling  tirem  te  «he 
attention  of  the  contractor  at  an  eai4y 
stage  so  that  yfevenlive  action  can  he 
taken.  Seviews  reqained  hry  Itus 
supplement  and  the  contracting  officer 
nmst  be  included  in  the  plan. 

242.7005    OCAA  audHor  rMponslbUlty. 

DCAA  audit  ofHces  are  responsible 
for  performing  all  Jiecessary  contract 
audit  for  DoD  and  providiDg  accoun&pg 
financial  advisory  service  regarding 
contracts  and  subcontracts  to  all  D«D 
components  responsible  for 
procurement  and  contract 
administration.  The  auditor  is 
responsible  for  submitting  information 
and  advice  based  on  lus  analysis  of  the 
contractor's  financial  and  accounting 
records  or  other  related  data  as  te  tic 
acceptabihty  of  the  contractOT'i  incoiVBd 
and  estimated  costs,  as  weH  as  lor 
reviewing  the  financial  and -acctnintmg 
aspects  of  the  coofractor's  cost  control 
systems.  The  auditor  is  dbo  responsible 
for  perCormiMg  that  part  of  reviews  and 
such  analyais  which  re^mres  access  lo 
the  contractor's  financial  and 
accounting  records  aupporting  ftroposed 
coats  or  pricing  data.  Jius  does  act 
preclude  the  Program  Managei:.  POO. 
Plant  Rep/ AGO,  or  their  kec^aical 
representatives  from  nequeoitii^  ^ay 


data  isam.  or  reviewing  leuiuds  ol  the 
contractor  (such  as  CSCS/C  data,  lists 
of  labor  operations,  process  sheets,  etc.) 
necessary  to  the  discharge  dT  their 
responsibilities.  The  CAO  wiTl  utilize  (he 
auditor's  services  sw^wnever  such 
expertise  is  needed,  paiticQiany 
regarding  the  coniractor'a  fiaaaciAl 
management  reports,  hsaks.  and 
records. 

242.7M6    I»hciHmi. 

(a)  Selecting  operations  for  review.  1\ 
is  not  possible  to  review  all  elements  of 
a  con  tractor's  entire  opuerntion  each 
year.  Therefore,  fte  CMC.  together  with 
the  auditor,  is  to  select  for  review  those 
operations  (hat  have  the  graatest 
potential  for  charging  Covermnent 
contracts  with  significant  amounts  df 
unacceptable  costs.  To  setect  these  cost- 
risk  areas  on  a  sound  and  orderly  basra, 
an  overview  must  first  be  obtained  trf 
the  contractoi's  entire  operation.  Before 
the  beginning  trf  each  Government  fiscal 
year,  the  CMC  should  arrange  for  a  joint 
meeting  between  CAO,  OCAA,  and 
other  directly  tntei<e«ted  Govemment 
representatives  tocoordioate  selaotiea 
of  the  areas  to  be  reviewed  during  the 
coming  year.  TTie  following  data  will  be 
used  in  the  selection  process: 

(1)  The  contractor's  iorecasts  for  the 
coming  year  supporting  direct  and 
indirect  co«ts-by  functional  centers  of 
his  cost  contEol  aystem  and  (he  resuhs 
of  the  latest  survey  performed  of  such 
systems  [DCAA  responsTbiTity); 

(2)  Detailed  organizational  charts  (ar 
the  contractor's  entife  operation  (CAO 
respoosibility): 

(3j  An  Autliae  of  the  contractor's 
accouoting  aysten  to  uaderstand  the 
flow  of  casts  by  function  (DCAA 
responsifbihtyj; 

(4J  l^ie  detenninatioD  of  Govenimant 
participation  in  the  dotiars  attribntaMe 
to  the  operatJOBS  and  oost  accounts 
under  consideration  (DCAA 
responsrbfKty); 

(5)  A  complete  list  of  recent  reviews 
and  audits  performed  by  CAO,  -fee 
DCAA,  and  other  Government 
representatives  ftat  wotdd  effect  the 
selection  of  areas  to  be  reviewed  in  the 
current  year.  This  listing  should  Aow 
outstanding  weaknesses  and 
deficiencies  in  the  contractor's 
operations  (CAO  responafbiUty^; 

(8)  Evidence  of  under  and  overstaffing 
(CAO-DCAA  responsibility^ 

(7)  Significant  departures  from 
eatsibhshedoaB tractor  pro^cBvMy 
standards  (CAO  responsibility); 

(8)  Major  financial  variasoes  fmn 
forecasts  in  prior  y«u»  ^DCAA 
respenaibtlityl; 


(9)  Evidences  of  idle  or  underused 
capacity  (CAO-DCAA  responsibility). 

(b)  Planning  for  reviews.  The  primary 
purpose  of  the  joint  meeting  described 
above  is  to  develop  a  mutually 
acceptable  annual  plan  for  reviewing 
the  contractor's  operation.  The  plan 
should  provide  coverage  for  each 
significant  operational  area  of  the 
contractor  over  a  period  of  two  to  three 
years  and  should  be  modified  to  reflect 
any  changed  conditions  during 
subsequent  meetings.  The  schedule  and 
resource  limitations  of  participating 
organizations  will  be  considered  in 
preparing  the  annual  plan.  The  plan  will 
identify  the  organizations  having  the 
primary  responsibility  for  performing  the 
reviews: 

(1)  The  CAO  will  review  the  technical 
aspects  of  contractor  operations 
requiring  minimal  or  no  access  to 
contractors'  fmancial  and  accounting 
records  and  will  sign  reports  on  these 
reviews: 

(2)  DCAA  will  review  the  financial 
and  accounting  aspects  of  contractor 
operations  requiring  minimal  or  no 
technical  considerations  and  will  sign 
reports  on  these  reviews; 

(3)  The  CAO  and  DCAA  will  joindy 
perform  reviews  requiring  significant 
CAO  and  DCAA  expertise.  Reports 
resulting  from  these  reviews  will  be 
signed  by  the  heads  of  the  respective 
local  organizations. 

Some  operations  reviews  such  as  the 
purchasing  (CAO)  and  estimating 
system  reviews  (DCAA)  are  assigned  to 
the  responsible  reviewing  organization. 
These  assignments  will  continue  to  be 
recognized.  All  others  will  be  performed 
according  to  the  above  criteria.  The 
annual  plan  will  be  formally  approved 
by  heads  of  the  local  CAO  and  the 
DCAA  resident  offices, 
(c)  Joint  review. 

(1)  Objective.  The  objectives  of  joint 
CAO-DCAA  reviews  of  contractor 
operations  are: 

(i)  To  optimize  the  utilization  of 
DCAA-CAO  personnel  in  performing 
selected  operations  reviews;  and 

(ii)  To  generate  joint  reports  of  the 
reviews  that  contain  findings, 
conclusions,  and  recommendations 
mutually  agreed  upon  by  the  DCAA 
auditor  and  the  CAO  to  improve  the 
effectiveness  and  economy  of  contractor 
operations. 

(2)  Exit  conference  with  contractor. 
During  the  course  of  the  review,  there 
may  be  several  informal  briefings  with 
contractor  management  personnel  to 
exchange  information.  Every 
opportunity  should  be  afforded  each 
party,  to  either  update  the  information 
provided  or  to  conduct  additional 
reviews  to  preclude  misconceptions  that 


could  develop  as  a  result  of  obtaining 
incomplete  or  inaccurate  data.  An  exit 
conference  with  contractor  management 
personnel  provides  the  opportunity  to 
explain  CAO/DCAA  findings, 
conclusions  and  recommendations.  On 
joint  reviews,  the  ACO  or  his 
representative  shall  arrange  the  exit 
conference  with  the  contractor.  Both 
CAO  and  DCAA  will  be  represented  at 
the  exit  conference. 

(d)  Reports.  All  reports  prepared 
separately  or  jointly  by  DCAA  or  CAS 
personnel  will  be  forwarded  through  the 
ACO  to  the  contractor.  While  these 
review  reports  are  advisory  to  the  ACO, 
the  ACO  has  responsibility  to  assure 
that  (i)  appropriate  recognition  is  given 
to  the  results  of  such  reviews  in  any 
contract  negotiations  and  (ii)  the 
contractor  implements  appropriate 
corrective  actions.  In  event  of  any 
dispute  with  the  contractor,  the  ACO 
has  the  ultimate  responsibility  and 
authority  to  effect  final  settlement. 

Subpart  242.71— Voluntary  Refunds 

242.7100  General 

A  voluntary  refund  is  a  payment  or 
credit,  not  required  by  any  contractual 
or  other  legal  obligation,  made  to  the 
Govemment  by  a  contractor  or 
subcontractor  either  as  a  payment  or  as 
an  adjustment  under  one  or  more 
contracts  or  subcontracts.  It  may  be 
unsolicited  or  it  may  be  made  in 
response  to  a  request  by  the 
Government.  Where  it  is  desired  to 
solicit  a  voluntary  refund  from  a 
subcontractor,  the  prime  contractor 
should  be  encouraged  to  facilitate  the 
making  of  such  refund.  In  deciding 
whether  to  solicit  a  voluntary  refund  or 
to  accept  an  unsolicited  refund,  the 
contracting  officer  shall  ask  legal 
counsel  to  review  the  contract  or 
contracts  and  all  data  relevant  thereto 
to  determine  whether  the  Government's 
rights  would  be  jeopardized  or  impaired 
by  the  contracting  officer's  proposed 
action. 

242.7101  Solicited  rofunds. 

Voluntary  refunds  may  be  requested 
during  or  after  contract  performance. 
They  shall  be  requested  only  when  it  is 
considered  that  the  Govemment  was 
overcharged  under  a  contract  or  was 
inadequately  compensated  for  the  use  of 
Government-owned  property,  or  in  the 
disposition  of  contractor  inventory,  and 
retention  by  the  contractor  or 
subcontractor  of  the  amount  in  question 
would  be  contrary  to  good  conscience 
and  equity.  Generally,  retention  by  the 
contractor  or  subcontractor  shall  not  be 
considered  contrary  to  good  conscience 
and  equity,  and  thus  a  voluntary  refund 


shall  not  be  requested,  unless  the 
overcharged  or  inadequate 
compensation  was  due,  at  least  in  part, 
to  the  fault  of  the  contractor  or 
subcontractor.  The  decision  to  solicit  a 
voluntary  refund  shall  be  made  by  the 
Secretary  concerned. 

242.7102    OisposHton  of  voluntary  rofunds. 

(a)  If  a  refund  is  offered  prior  to  final 
payment,  it  is  preferable  that  the 
contract  price  be  appropriately  modified 
to  reflect  the  refund.  In  such  a  case,  the 
amount  of  the  refund  shall  be  credited  to 
the  applicable  appropriation  cited  in  the 
contract. 

(b)  In  cases  where  the  refund  is  to  be 
made  by  check  rather  than  by  a  a 
adjustment  in  the  contract  price,  the 
check  shall  be  made  payable  to  the 
office  designated  for  contract 
administration  and  shall  be  forwarded 
immediately  to  the  comptroller  of  the 
appropriate  Department  or  other 
Departmental  officer  responsible  for  the 
control  of  funds.  When  forwarded,  the 
check  shall  be  accompanied  by  a  letter 
identifying  it  is  a  voluntary  refund, 
giving  the  number  of  the  contract  or 
contracts  involved  and.  where  possible, 
giving  the  account  number  of  the 
appropriation  to  which  the  refund 
should  be  credited. 

PART  243— CONTRACT 
MODIRCATIONS 

Authority:  5  U.S.C.  301. 10  U.S.C  2202.  DoO 
Directive  SOOaaS.  DoD  FAR  Supplement 
201.301. 

Subpart  243.1— General 

243.104    Notification  of  contract  ctumges. 

(a)  No  unilateral  change  will  be  made 
in  the  terms  and  conditions  of  a  contract 
except  for  changes  identified  as  such  in 
writing  and  signed  by  the  contracting 
officer  pursuant  to  the  "Changes"  clause 
or  other  clause  in  the  contract. 
Govemment  representatives  shall  avoid 
conduct  (written  or  oral 
communications,  actions  and  inactions) 
that  could  constitute  an  unauthorized 
unilateral  change  in  the  terms  and 
conditions  of  a  contract.  When  a 
contracting  officer  or  other  Government 
representative,  by  conduct,  causes  a 
contractor  to  perform  changed  work, 
such  conduct  may  be  the  basis  for  a 
claim  by  the  contractor.  Examples  of 
such  Government  conduct  include: 
furnishing  defective  Govemment 
specifications;  requiring  adherence  to 
delivery  schedules  when  a  contractor  is 
entitled  to  a  time  extension;  denying  a 
contractor  the  opportunity  to  employ  a 
permissible  method  or  sequence  of 
work;  or  erroneously  requiring  a 
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contractor  to  perform  contrary  to  the 
contractor's  correct  interpretation  of  the 
contract  requirements.  Government 
representatives  shall  act  promptly  to 
resolve  such  situations  as  soon  as  they 
are  made  icnown  to  the  Government. 

(b)(1)  Only  the  contracting  officer  is 
authorized  to  take  the  actions 
prescribed  in  paragraphs  (c)  and  (d)  of 
the  clause  at  FAR  52.243-7,  except  when 
the  contracting  officer  expressly 
delegates  in  writing  any  or  all  of  such 
actions  to  the  Administrative 
Contracting  Officer  (AGO). 

(2)  In  exceptional  cases,  the 
contracting  officer  may  designate  a 
"specifically  authorized  representative" 
to  issue  directions  and  interpretations  as 
provided  in  the  clause  contained  in  FAR 
52.243-7  when  the  contracting  officer 
anticipates  that  continuity  of  the 
contractor's  performance  for  a  particular 
phase  or  task  under  a  contract  is  so 
important  that  no  delay  or  diminution  of 
performance  is  acceptable.  If  such  a 
designation  is  made,  the  notice  of 
designation  shall:  (i)  Be  in  writing  and 
furnished  promptly  to  the  contractor,  the 
AGO,  and  the  "specifically  authorized 
representative,"  and  (ii)  clearly 
prescribe  the  scope  and  duration  of 
authority  of  the  "specifically  authorized 
representative."  Provided,  however,  that 
such  designated  authority  in  no  event 
shall  exceed  the  authority  of  the 
contracting  officer.  All  directions, 
communications,  interpretations,  orders 
and  similar  conduct  of  a  "specifically 
authorized  representative"  shall  be 
reduced  to  writing  as  promptly  as 
possible  after  their  occurrence  and 
copies  thereof  shall  be  furnished  to  the 
contractor  and  to  the  contracting  officer 
and  AGO.  No  notice  of  designation, 
however,  shall  be  issued  retroactively  to 
confirm  directions  earlier  communicated 
by  a  representative  of  the  Government. 
The  contracting  officer  shall  promptly 
countermand  any  directions  of 
"specifically  authorized  representative" 
which  exceed  the  representative's 
designated  authority.  A  sample  of  such  a 
designation  is: 

1.  |ohn  Doe,  Contracting  OfGcer.  pursuant 
to  (a)  of  the  Notification  of  Changes  clause  in 
Contract  NOOOOOO-83-C-OOOl  hereby 
designate  Ralph  Roe.  quality  assurance 
representative  resident  at  the  contractors 
facility  as  my  representative  empowered  to 
communicate  directions,  interpretations, 
determinations  and  orders  concerning 
qualification  test  speciTication  No.  ABCD 
dated  6  August  1979  during  the  forthcoming 
quaiification  testing  of  the  XYZ  weapon 
system  between  29  November  and  4 
December  1983. 

243.105    Availability  of  funds. 

(S-70)  (1)  It  is  the  policy  of  the 
Department  of  Defense  that  unexpended 


dollar  balances  determined  to  be  excess 
to  known  contractual  requirements  shall 
be  released  promptly.  Contracting 
officers  shall  monitor  contract  fund 
status  and  take  action  to  reduce  the 
dollar  balance  of  contracts  when 
determined  to  be  in  excess  of  the 
amounts  necessary  for  payment  of 
outstanding  contract  requirements. 

(2)  To  accomplish  such  determination, 
consultation  with  contractors  and 
coordination  between  contracting 
offices  and  GAOs  may  be  required  to 
properly  establish  funding  levels.  A 
determination  may  be  based  upon,  but  is 
not  limited  to:  (i)  Contractually  required 
funding  reports:  (ii)  Fund  status  reviews; 
(iii)  Advice  from  the  contractor  (iv) 
Advice  from  the  buying  office.  CAO.  or 
DCAA;  (v)  Examination  of  vouchers  or 
invoices;  and  (vi)  A  review  of  contract 
progress.  Upon  a  determination  of 
excess  funds,  contracting  officers  shall 
take  appropriate  action  to  assure  such 
funds  are  removed  from  contracts  as 
expeditiously  as  possible.  For  release  of 
funds  excess  to  a  termination  claim,  see 
FAR  49.105-2  and  249.604. 

243.17a    identification  of  FMS  contract 
modifications. 

If  the  modification  adds  FMS 
requirements,  identify  the  modification 
by  clearly  stamping  or  otherwise 
indicating  the  "FMS  Requirement"  on 
the  face  of  the  modification  and  specify 
within  the  modification  each  FMS  case 
identifier  code  by  line/subline  item 
number,  e.g..  FMS  Case  Identifier  GY- 
D-DGA.  for  such  added  FMS  items. 

Subpart  243.2— Change  Orders 
243.201     GMMraL 

(a)  Fair  and  economical  processing  of 
change  orders  does  not  occur 
automatically  merely  by  issuance  of  an 
authorized  change  order.  Procedures  are 
necessary  to: 

(1)  Establish  the  authority  of  the 
Government  to  request  a  contractor  to 
originate  a  change  or  to  evaluate  a 
Government  proposed  change; 

(2)  Promote  the  policy  of  forward 
pricing  of  changes  when  feasible; 

(3)  Require  the  contractor  to  submit 
and  to  certify  cost  or  pricing  data  in 
support  of  the  contractor's  equitable 
adjustment; 

(4)  Provide  that  contractor-originated 
changes  of  less  than  a  specified 
magnitude  may  be  made  without  price 
adjustment:  .  •  . 

(5)  Provide  for  recording  of  and 
accounting  for  segregable  direct  costs  of 
changed  work  in  support  of  equitable 
adjustment  claims:  and 


(6)  Equitably  adjust  the  contract  in  a 
single,  final  and  complete  supplemental 
agreement. 

243.202    Autttority  to  issue  change  orders. 

(S-70)  Originating  engineering  change 
proposals. 

(a)  Engineering  changes  may  be 
originated  by  either  party  to  the 
contract.  The  Government  needs  to 
obtain  detailed  information  supporting 
and  documenting  the  proposed  change: 
to  evaluate  the  technical,  cost  and 
schedule  effects  of  implementing  the 
change;  and  to  price  the  change  in 
advance  when  possible.  The  clause  at 
252.243-7000  may  be  used  to  require  a 
contractor  to  submit  engineering  change 
impact  evaluation  information,  including 
the  maximum  equitable  adjustment 
resulting  from  the  change. 

(b)  The  clause  at  252.243-7000 
includes  a  sample  of  an  optional 
paragraph  (c)  supplementing  the  basic 
clause  to  discourage  a  large  number  of 
small-dollar,  contractor-initiated 
engineering  changes  and  to  reduce  the 
administrative  cost  of  reviewing  such 
changes. 

243.204    Administration. 

(S-70)  Correction  or  revision.  Upon 
receiving  a  copy  of  the  change  order 
from  the  contracting  officer,  the  AGO 
shall  review  it  to  assure  that  its 
provisions  are  compatible  with  the 
status  of  performance.  For  example,  if 
the  contractor  has  progressed  beyond 
the  effective  point  specified  in  the 
change  order,  the  AGO  shall  determine 
the  earliest  practical  point  at  which  the 
change  order  could  be  made  effective 
and  advise  the  contracting  officer 
accordingly.  Correction,  revision  or 
supersession  of  a  change  order  shall  be 
made  by  issuing  another  change  order. 
The  definitizing  supplemental  agreement 
shall  cite  both  change  orders. 

(S-71)  Responsibility  for  negotiation 
of  equitable  adjustments.  Except  for 
those  change  orders  assigned  to  the 
AGO,  the  contracting  officer  shall  be 
responsible  for  negotiating  all  equitable 
adjustments  resulting  from  change 
orders,  including  the  execution  of 
supplemental  agreements  in  Standard 
Form  30,  Amendment  of  Solicitation/ 
Modification  of  Contract.  The  AGO  shall 
forward  to  the  contracting  officer  the 
contractor's  proposal,  together  with  an 
analysis  thereof.  Except  at  the  specific 
request  of  the  contracting  officer,  the 
analysis  shall  not  include  the 
negotiation  of  any  element  of  the 
contractor's  proposal,  although  obvious 
mistakes  may  be  called  to  the 
contractor's  attention.  Differences 
between  the  contrartor's  proposal  and 


the  results  of  the  analysis  made  by  the 
contract  administration  office  shall  be 
called  to  the  attention  of  the  contracting 
officer. 

(S-72)  Use  of  supplemental 
agreements.  Supplemental  agreements 
are  used: 

(1)  To  reflect  the  agreement  reached 
in  the  negotiation  of  change  orders; 

(2)  In  preference  to  a  change  order 
when  a  supplemental  agreement  is 
considered  feasible,  even  though 
authority  exists  to  accomplish  the 
modification  by  change  order; 

(3)  To  definitize  letter  contracts; 

(4)  To  reflect  other  agreements  of  the 
parties  modifying  the  terms  of  contract; 
and 

(5)  To  definitize  provisioned  items 
orders. 

(S-73)  Modifications  to  letter 
contracts. 

(1)  Modifications  to  letter  contracts 
shall  be  accomplished  under  the  same 
policies  and  procedures  as  those 
applicable  to  definitive  contracts. 

(2)  Bilateral  modifications 
(supplemental  agreements)  issued  prior 
to  definitizing  a  letter  contract  may  be 
processed  in  the  same  manner  as  the 
letter  contract,  i.e..  the  contracting 
officer  may  sign  prior  to  the  contractor. 


243.205    Contract  ( 

(S-70)  The  contracting  officer  may 
insert  the  clause  at  252.243-7000, 
Engineering  Change  Proposals,  under 
the  conditions  at  243.202-70(a). 

(S-71)  The  contracting  officer  shall 
insert  the  clause  at  252.243-7001,  Pricing 
of  Adjustments,  in  solicitations  and 
contracts  when  a  fixed-price  type 
contract  is  contemplated. 

Subpart  243.3— Forms 

243.301    Use  of  forms. 

(a)(2)(ii)  The  SF  30  shall  be  used  in 
connection  with  terminatimi  actions  as 
follows: 

(A)  Notice  of  termination  for 
convenience  of  the  Government.  SF  30 
shall  be  used  as  the  initial  or  confirming 
notice,  and  shall  include  the  information 
outlined  in  FAR  49.601-2.  appropriately 
modified  as  required.  If  the  termination 
is  partial,  the  line  items  and  quantities 
affected  by  the  termination  shall  be 
identified  to  thtf  extent  practicable.  If 
the  termination  is  complete,  line  item 
identification  may  be  omitted,  since  the 
contract  is  considered  to  be  physically 
completed  upon  issuance  of  a  notice  of 
complete  termination.  (See  DAR 
Supplement  2  (S2-301.1).)  The  same 
modification  number  and  effective  date 
shall  be  assigned  to  the  initial  and 
confirming  modification. 


(B)  Notice  of  termination  for  default. 
SF  30  shall  include  all  information 
outlined  in  FAR  49.402-3{g).  including 
the  statement  that  the  modification 
constitutes  a  decision  of  the  contracting 
officer  from  which  the  contractor  has 
the  right  of  appeal  pursuant  to  the 
Disputes  clause,  if  the  contracting  officer 
has  determined  that  failure  to  perform 
was  not  excusable.  If  the  notice  does  not 
include  the  decision  of  the  contracting 
officer,  the  decision,  when  made,  shall 
be  issued  in  letter  form  pursuant  to  FAR 
49.402-3(k). 

(G)  Amendment  to  termination  notice. 
Each  amendment  to  a  termination 
notice,  induding  rescission  of  the 
termination,  reinstatement  of  items  or 
quantities  previously  terminated,  or 
termination  of  additional  items  or 
quantities,  shall  be  issued  on  SF  30. 

(D)  Conversion  of  default  termination 
to  convenience.  If  a  termination  for 
default  is  subsequently  converted  to  a 
termination  for  convenience  of  the 
Government,  either  by  a  decision  of  the 
contracting  officer  or  by  a  decision  of 
ASBCA  on  an  appeal  filed  by  the 
contractor,  the  converted  designation 
shall  be  reflected  on  SF  3a  The  effecUve 
date  of  the  termination  for  default  shall 
be  indicated  in  the  modification  as  the 
effective  date  of  the  convenience 
termination. 

(E)  Determination  of  contracting 
officer.  SF  30  shall  be  used  to  reflect  a 
determination  of  the  amount  due  in 
settlement  of  a  contract  terminated  for 
convenience: 

(o)  In  cases  where  the  contractor  has 
lost  the  right  of  appeal  for  failure  to 
submit  a  timely  settlement  proposal  in 
accordance  with  the  Termination  clause; 
and 

(b)  To  confirm  the  determination,  If 
the  contractor  does  not  appeal  the 
decision  of  the  TGO. 
SF  30.  prepared  pursuant  to  (6)  above, 
shall  indicate  the  same  effective  date  as 
the  letter  determination  previously 
issued.  Item  14  of  the  modification  may 
be  limited  to  a  reference  to  the  letter 
determination  and  a  statement  of  the  net 
amount  determined  to  be  due  in 
settlement  of  the  termination.  To  assure 
sequential  numbering  of  modifications,  a 
Supplementary  Procurement  Instrument 
Identification  Number  shall  not  be 
assigned  to  the  letter  determination. 

(a)(S-70)  Three  copies  of  Standard 
Form  30  should  be  sent  to  the  contractor 
with  instructions  to  return  the  original 
and  one  copy. 


Subpart  243.7&— AdIuslmenU  to 
Prices  Under  Shipbuikting  Contracts 

243.7001  Adjustments  to  prices  under 
shIplMjttding  contracts. 

10  U.S.G.  2405  provides  that  no 
adjustment  in  any  price  under  a 
shipbuilding  contract  entered  into  after 
December  7. 1983  may  be  made  for  an 
amount  set  forth  in  a  claim,  request  for 
equitable  adjustment  or  demand  for 
payment  under  a  contract  (or  incurred 
due  to  the  preparation,  submission,  or 
adjudication  of  any  such  claim,  request, 
or  demand)  arising  out  of  events 
occurring  more  than  18  months  before 
the  submission  of  the  claim,  request  or 
demand. 

243.7002  Sut>mis*ion  requirements. 

A  claim,  request,  or  demand  under 
this  subpart  shall  be  considered  to  have 
been  submitted  only  when  the 
contractor  has  provided  the  certification 
required  by  section  6(c)(l]  of  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
605(c)(1))  and  the  supporting  data  for  the 
claim,  request,  or  demand. 

PART  244— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  50(XUS.  DoD  FAR  Supplement 
2(n.301. 

Subpart  244.3— Contractors' 
Purchasing  Systems  Reviews 

244.301  Objecthre. 

This  subpart  sets  forth  the  DoD 
requirements  for  conducting  a 
contractor  purchasing  system  review 
(CPSR)  under  the  direction  of  a 
purchasing  system  analyst  (PSA).  When 
deemed  necessary,  Contractor 
Purchasing  System  Review  Boards  may 
be  established  in  accordance  with 
Departmental  procedures.  If  no  board  is 
to  be  convened,  the  report  shall  be 
forwarded  directly  to  the  AGO  by  the 
CPSR  team  captain.  If  it  is  determined 
that  a  review  board  is  necessary,  the 
report  of  the  CPSR  team  shall  be 
reviewed  and  evaluated  by  the  board, 
which  shall  make  appropriate 
recommendations  to  the  AGO. 

244.302  Requirements. 

(b)(1)  Initial  review.  An  initial  review 
is  a  complete,  intensive,  first-time 
analysis  of  a  contractors  purchasing 
system. 

(2)  Subsequent  review.  A  subsequent 
review  is  an  analysis  of  a  contractor's 
purchasing  system,  performed  to 
validate  the  adequacy  of  the  system. 

(i)  Plants  in  which  there  is  a  full-time 
resident  PSA  shall  receive,  after  an 
initial  review,  continuing  surveillance 
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equivalent  to  a  subsequent  review  eq  an 
annual  basis  or  continuing  sunreiliance 
with  subsequent  reviews  at  3-year 
intervals. 

(ii)  Plants  in  which  there  is  no  resident 
PSA  shall  receive,  after  initial  review, 
surveillance  through  on-site  visits 
(244.304),  and  a  subsequent  review  in 
alternate  years.  The  contracting  officer 
may  call  for  a  subsequent  review  prior 
to  (he  regularly  scheduled  review  if 
circumstances  indicate  the  need. 

(3)  Special  reviews.  A  special  review 
is  an  investigation  of  specific 
weaknesses  identified  in  any 
contractor's  purchasing  system,  using 
the  same  techniques  followed  in 
performing  an  initial  or  subsequent 
review.  The  ACO,  or  the  PSA.  with  the 
concurrence  of  the  ACO.  may  initiate 
special  review  of  any  contractor's 
purchasing  system  in  connection  with 
deficiencies  revealed  as  a  result  of: 

(i)  The  initial  or  subsequent  review,  or 
continuing  indepth  surveillance: 
(ii)  The  review  of  subcontracts 
submitted  under  the  notification  and 
consent  to  subcontract  requirements  of 
contract  clauses; 

(iii)  Major  changes  in  the  contractor's 
purchasing  policies,  procedures,  or  key 
personnel: 

(iv)  Changes  in  plant  workload  or  tj-pe 
of  work;  or 

(v)  Information  provided  by 
Government  personnel.  In  conducting 
special  reviews,  the  same  criteria  used 
in  initial  or  subsequent  reviews  shall  be 
applied  to  the  area  being  examined.  The 
summary  report  format  will  be  used  as 
appropriate. 

(4)  Folhwup  review.  A  followup 
review  is  an  investigation  performed 
when  a  contractor's  purchasing  system 
approval  is  withheld  or  withdrawn,  to 
determine  whether  a  contractor  has 
implemented  the  recommendations  of 
the  ACO  and  corrected  the  deficiencies 
revealed  by  any  purchasing  system 
review.  The  techniques  used  in  making 
an  initial  or  subsequent  review  are 
employed  in  the  followup  review.  If 
approval  of  a  contractor's  purchasing 
system  is  withheld  or  withdrawn,  a 
followup  review  shall  be  made  as  soon 
as  evidence  is  received  from  the 
contractor  that  the  factors  leading  to  the 
action  have  been  corrected.  Whether 
this  followup  review  consists  of  a 
complete  reexamination  of  the 
contractor's  purchasing  system  or  is 
confined  to  the  areas  found  deficient 
shall  be  a  matter  of  judgment  and  will 
depend  on  the  time  lapse  between  the 
notice  to  the  contractor  of  withholding 
or  withdrawal  of  approval  and  the 
followup  review.  The  summary  report 
format  will  be  used  as  appropriate. 


244.303    Extmt  Of  r*vi«w. 

Supplement  1  contains  additional 
guidance  for  conducting  CPSR's  on 
Defense  contractors. 


244.304    Survvfllanc*. 

(a)  Each  Military  Department  and  the 
Defense  Logistics  Agency  will  establish 
controls  to  assure  maintenance  of  a 
viable  surveillance  program. 

(b)  The  surveillance  plan  shall 
specifically  include  the  contractor 
response  for  corrective  action  to  the 
recommendations  made  by  the  ACO  as 
a  result  of  an  initial  or  indepth 
subsequent  purchasing  system  review 
and  the  Government's  planned 
surveillance  tests  of  the  contractor's 
corrective  implementation.  The 
surveillance  plan  shall  provide 
procedures  for  informing  the  contractor 
of  surveillance  findings  and  related 
recommendations;  for  followup,  as 
necessary,  to  effect  recommended 
improvements:  and  when  warranted  by 
the  findings,  for  rescinding  approval  of 
the  contractor's  purchasing  system.  The 
contractor  must  make  available  the 
necessary  procedures  and  data  to  permit 
adequate  surveillance. 

(1)  The  surveillance  plan  shall 
encompass  pertinent  phases  of  the 
contractor's  purchasing  system 
(Preaward/Postaward/Performance/ 
Contract  Completion)  and  pertinent 
operations  which  impact  the 
contractor's  purchasing  and 
subcontracting.  As  considered 
necessary,  surveillance  shall  include: 

(i)  Determination  and  limitation  of 
requirements: 

(ii)  Advance  planning  (market  testing, 
source  development,  performance 
evaluations,  program  objectives,  make- 
or-buy); 

(iii)  Solicitation  of  proposals 
(development  of  solicitations,  statement 
of  work,  specifications/drawings, 
facility  surveys,  financial  analysis, 
preaward  audits,  terms  and  conditions, 
selection  of  contract  type,  establishing  a 
competitive  base,  socio-economic 
consideration,  bidders  lists, 
presolicitation  and  indoctrination  of 
potential  bidders): 

(iv)  Proposal  evaluations  (cost, 
technical,  and  management 
considerations); 

(v)  Source  selection  (restrictive 
clauses,  flowdown  of  prime  contract 
provisions,  compliance  with  Pub.  L  87- 
653  'Truth  in  Negotiations  Act." 
compliance  with  Pub,  L  91-379.  Cost 
Accounting  Standards."  cost/price 
analysis/assist  audits  and  cost  studies, 
progress  payments  to  subcontractors, 
changes  in  technical  content  of 
statement  of  work,  factfinding  and 
bidders  conference): 


(vi)  Provisioning,  management 
influence  and  overriding  consideration, 
documentation,  compliance  with  FAR 
9.104-4  and  other  provisions  of  this 
Supplement  concerning  Subcontractor 
Responsibility; 

(vii)  Management  approvals; 

(viii)  Advance  notification  and 
consent  requirements; 

(ix)  Early  definition  (TWX  and  letter 
contracts); 

(x)  Change  control  (timely  and 
effective  action):  - 

(xi)  Engineering: 

(xii)  Schedules; 

(xiii)  Production; 

(xiv)  Material  control; 

(xv)  Quality  control  and  quality 
assurance; 

(xvi)  Management  reporting  (advance 
payments,  progress  payments,  cost 
performance,  funding  requirements, 
discounts,  milestone  and  progress 
reports): 

(xvii)  Management  support 
(residencies,  secondary  administration, 
buyer  control  of  commitments,  buyer's 
role,  subcontract  management, 
subcontract  modification,  expediting, 
transportation,  subcontractor  system 
surveillance): 

(xviii)  Contract  completion 
(termination  partial  or  complete, 
stopwork  orders,  default  actions, 
excusable  delays); 

(xix)  Closeout  actions; 

(xx)  Postawaid  audits:  and 

(xxi)  Performance  evaluation  and 
reports  (thorough  review  of  all  areas, 
including  documentation  for  future 
business). 

(2)  The  plan  shall  give  appropriate 
consideration  to  the  data  furnished  by 
the  contractor  when  providing  the 
required  advance  notification  of  intent 
to  place  certain  subcontracts. 

(3)  Surveillance  tests  that  require 
audit  effort  should  be  accomplished  for 
the  ACO  by  the  contract  auditor  in 
conjunction  with  other  audit  duties. 

(4)  Certain  subcontractors  may 
require  additional  surveillance  because 
of  the  emphasis  in  the  flowdown  of 
system  acquisition  policies  in 
subcontracts,  with  particular  concern  for 
subcontractor  cost,  schedule,  and 
technical  performance.  The  contracting 
officer,  the  PSA,  the  review  team,  and/ 
or  subcontract  managenffnt  personnel 
may  request  assistance  of  the  contract 
administration  office  having  cognizance 
over  the  subcontractor  to  provide 
supplementary  information  as  a  means 
of  verifying  the  information  obtained 
from  the  contractor's  records  and.  if 
needed,  the  request  mil  call  for  a 
complete  report  on  the  subcontractor's 
purchasing  system. 
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244.305    Granting.  withholcMng.  or 
wittKlrawIng  approval 

An  exit  conference  shall  be  held  with 
the  contractor  at  completion  of  the 
inplant  review.  At  that  time,  the 
contractor  should  be  given  the  review 
team's  recommendations  signed  by  the 
ACO.  The  contractor  shall  be  requested 
to  furnish  its  plan  for  accomplishing  the 
necessary  actions  within  15  days. 

244.305-2    NoMllcaMon. 

(c)  If  at  any  time  other  than  during  a 
CPSR,  recommendations  are  made  for 
improvement  of  an  approved  system,  the 
contractor  shall  be  requested  to  furnish 
within  15  days  of  such  notification  a 
concurrence  or  position  with  respect  to 
the  reconunendations. 

244.307    Reports. 

After  receipt  of  the  complete  report 
(Parts  I  and  D).  the  ACO.  within  5  days, 
shall  review  and  evaluate  the  report, 
prepare  a  letter  to  the  contractor  stating 
the  status  of  the  purchasing  system,  and 
provide  copies  of  the  report  and  the 


letter  to  those  described  in  FAR  44.307 
and  such  others  as  approved  by  the 
ACO.  One  copy  of  the  summary  report 
(Part  I  only)  shall  be  sent  to  a 
contracting  office  when  requested.  Also, 
where  there  is  a  resident  PSA  assigned 
to  the  contractor's  plant,  the  cognizant 
CAS  organization  has  the  option  of 
preparing  only  a  summary  report,  which 
shall  be  distributed  in  accordance  with 
FAR  44.307.  A  copy  of  the  ACO's  letter 
to  the  contractor,  setting  forth  the  status 
of  the  purchasing  system,  shall  be 
attached  to  the  summary  report. 

PART  245— GOVERNMENT  PROPERTY 

Authority:  5  U.S.C  301, 10  U.S.C  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

Subpart  245.3— Providing  Government 
Property  to  Contractors 


245.301 

"Agency-peculiar  property."  as  used 
in  DoD,  means  military  property  and 
includes  end  items  and  integral 


components  of  military  weapons 
systenw.  along  with  the  related  peculiar 
support  equipment  which  is  not  readily 
available  as  a  commercial  item. 

"Facilities  Project"  means  an 
undertaking  by  the  Government  to 
provide  facilities  to  a  contractor  for  the 
performance  of  a  Government  contract 
or  subcontract  or  to  modernize  or 
replace  facilities  for  the  same  purpose. 

"Industrial  Plant  Equipment"  (IPE)  is 
that  part  of  plant  equipment  with  an 
acquisition  cost  of  $5,000  or  more;  used 
for  the  purpose  of  cutting,  abrading, 
grinding,  shaping,  forming,  joining, 
testing,  measuring,  heating,  treating,  or 
otherwise  altering  the  physical, 
electrical  or  chemical  properties  of 
materials,  components  or  end  items 
entailed  in  manufacturing,  maintenance, 
supply,  processing,  assembly,  or 
research  and  development  operations; 
and  IPE  is  further  identified  by  noun 
name  in  the  following  Joint  DoD 
Handbooks: 


iNOeX  Of  INOUSTBUU.  PlANT  EQUIPMENT  HANDBOOKS 
tNota  -Hmidboota  »•  tar  t*»  by  •>•  Supwrt^tom  o«  Doeumeolt,  U.S.  Gw^wnmem  PhnlinB  0«ic«,  Washingtan.  DC  204021 


FSC 


3424.  4430 

«635 

6636 

3422.  3428 

3450.  3460 

6650.  6670 

3680 

6630.  8640 

3620 

3611.  3683.  SaSS 

3650 

4940 — ■ 

3600.  4825 

3405 

3418 

3431.  343Z  3433.  3436, 

343S 
3408.  3410 

34 19 

3413 

3411.  M1Z  3414 

8441,  3442.  3443.  344S. 
3448.  3447.  S44a.  344S 

34 16 

5860 

3415 

34 1 7 

3670 


TW* 


InduMnal  Fumancs*  4  Oven*  Vokinw  1  and  2 — . 

Phyiical  PnnDmnm  T««ing  EqulprnwH 

Enwronmanm  ChamtMC* — 

RoOmg  MM*.  Drawmg  MacMtw*  •  MeW  rmMiing  Equip- 

Portitit*  Machm*  Toot*  S  Matal  working  Mactanary  Ac- 


Scalaa.  Balances  t  Optical  kistiumants _ _.. 

Founttry  E<|uipniar« 

Oiamc^  AnatyM  S  Laborakyy  InalrumanW 

Rubbar  wid  Plaslica  Worlung  Mactimery — 

Mwtiing.  AasemWy.  and  Mocettaneout  Indualry  Machlnei> 
Chairacal  8  Pharmacaulical  Product!  Manuiactiiring  Ma- 


Miicatanaoui  Mamtaoanca  and  Repair  Shop  Spaoaloed 

Equipmant 

SpTfia*!-^  Aiwminilion  wid  Ordnanca  MachirMiry 

Matatworking  Sawt  •  Flfcig  Machine* 

Planart  «<d  Shapars  (inciudM  Shapera.  Formady  Part  o« 

FSC  3419). 
Maldkig,  Haal  Cutting,  and  Matalzng  EquipmaM -.... 


Machinery  Canter,  Way  Type  Machines.  Elec»ical  and 
Utiraaonc  Erotton  Machines. 

MMcaHananm  Machine  Toots - 

DiMng  And  Tappng  Machmes — 

Bonng  MacNnas.  Broachmg  MacNnas.  Qa«  Culling  and 


Secondary  VMAit  Fonning  and  Cutting  Machinas.- 
Ma^K'orkmg  Lathes.. 


Swnulalad  Coharani  Radialion  Daxicaa  (Laaar*) , 

Qrin<*ng  Machine* ~ 

Miiing  Iwlachwies .«-...— .. . ~.- 

Specialized  Semicanducior.  MIcioeleclronic  Cico«  Board 
Manulactunng  Mach«iary. 


SB  706-4430-1 
58  706-8635-1 
38  708-6636-1 
SB  708-3400-2 

38  708-3400-3 

38  708-6600-2 
38  706-3680-1 
38  708-6000-3 
S8  708-3620-1 
38  708-3800-2 
38  708-3860-1 

38  708-4940-1 

S8  708-490O-1 
S8  70e-340S-1 
38  706-3418.1 

38  708-3400-4 

38  708-3400-5 

38  708-3400-0 
38  708-3413-1 
38  708-3400-7 

38  708-3400-81 

SB  708-3418-1 
SB708-«8eO-1 
38  708-3415-1 
38  708-3417-1 
88  708-3670-1 


Air  Force 


NAVSOP  Pub  5502 AFM  78-8 

NAVSUP  Pub  5504 AFM  78-10 

NAVSOP  Pub  5508 AFM  78-14 

NAVSUP  Pub  5510 AFM7S-15 


NAVSUP  Pub  5511. 


NAVSUP  Pub 
NAVSUP  Pub 
NAVSUP  Pub 
NAVSUP  Pub 
NAVSUP  Pub 
NAVSOP  Pub 


5518.. 

5517.. 

5529  . 

5534 

5535.. 

5536.. 


NAVSUP  Pub  5537.. 


NAVSUP  Pub  5538  ... 

NAVSUP  Pub  5539 

NAVSUP  Pub  5540  — 


NAVSUP  Pub  5541 . 


NAVSUP  Pub  5542.. 


NAVSUP  Pub  5547 AFM  78-46 

NAVSUP  Pub  5548 AFM  78-50 

NAVSUP  Pub  5540 AFM  78-51 


AFM  78-16 

AFM  78-25 
AFM  78-23 

AFM  78-38 
AFM  76-28 
AFM  78-26 
AFM  78-45 

AFM  78-48 

AFM  78-49 
AFM  78-34 
AFM  78-37 

AFM  78-39 

AFM  78-41 


OLA 


NAVSUP  Pub  5551 . 


NAVSuP  Pub  5552... 
NAVSUP  Pub  5553-. 
NAVSUP  Pub  5554-. 
NAVSUP  Pub  5555.- 
NAVSUP  Pub  5557  „ 


AFM  78-53 

AFM  78-54 
AFM  78-55 
AFM  78-56 
AFM  78-57 
AFM  78-58 


DUVH  4215  4 
OlAH  42158 
DOH  4215.10 
IXAH  4215.12 

DUVH  421513 

DLAH  4215.18 
DLAH  421519 
DOH  4215.30 
DIAH  4215.35 
DOH  4215J6 
DOH  421537 

DLAH  421538 

DLAH421SJ9 
DLAH  4215.40 
DLAH  4215.41 

OLAH  421542 

DIAH  421543 

DLAH  4215.44 
DLAH  4215.45 
DLAH  4215.48 

DLAH  4215.48 

DLAH  4215.49 
DIAH  421 5.50 
DLAH  4215.51 
DLAH  4215.52 
DLAH  4215.53 


Marina  Corpa 


MCOP4870.8S 
MCO  P4870  IOC 
MCO  P4a70.14C 
MCO  P4870  18C 

MCOP487017B 

MCOP4870.22B 
MCOP4870^3A 
MCO  P4870  358 
MCOP4870.40e 
MCO  P4e704tB 
MCO  P4870  42A 

MCOP4870.43A 

MCO  P4870  44A 
MOO  P4870  47B 
MGOP4870  48A 

MCO  P4870  49A 

MCO  P4870  SOB 

MCO  P4870.51A 
MCOP4870  53B 
MCO  P4870.55A 

MCO  P4870  56A 

MCO  P4870  57A 
VtCO  P4670.58B 
MCO  P4870.59 
MCO  P4870  60A 
MCO  P4870  61 


"Other  Plant  Equipment"  (OPE)  is  that 
part  of  plant  equipment,  regardless  of 
dollar  value,  which  is  used  in  or  in 
conjunction  with  the  manufacture  of^ 
components  or  end  items  relative  to 
maintenance,  supply,  processing. 


assembly  or  research  and  development 
operations,  but  excluding  items 
categorized  as  WE^ 

"Provide,"  as  used  in  the  context  of 
such  phrases  as  "Government  property 
provided  to  the  contractor"  and       ' 


"Government-provided  property." 
means  either  to  furnish,  as  in 
"Government-furnished  property,"  or  to 
acquire,  as  in  "contractor-acquired 
property." 
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245.302    Prowidta«  tecMWM. 
245.30}- 1    Policy. 

(S-70)  A  facililies  contract  shall  be 
terminated  when  ffte  Government 
productiorr  and  research  property 
covered  thereby  is  no  kynger  required  for 
the  performance  of  Government 
contracta  or  subcowfrscta,  imlem  such 
terminalioD  is  detriments)  to  the 
Government's  interests.  The  contractor 
shall  not  be  granted  the  unilateral  ngkt. 
at  the  contractor's  election,  (o  extend 
the  tims  during  viihich  the  contractor  is 
entitled  to  use  the  property  provided 
under  the  EaciliUes  contract. 

24S.3a»-70    gscMi  l>n  ap»ra»at  Hr  faeHWIea 
protacta. 

(a)  The  Secretaries  of  the  Military 
Departments  or  their  designees  and  the 
Directors  of  Defense  Agencies  may 
approve  requests  for  CovenuanU- 
owned  facilities  projects  if— 

(1)  The  facilities  proiects  tbat  are 
funded  from  procurenenl  appropriations 
will  be  approved  on  a  location  basia  and 
shall  not  exceed  $5  million  for  all 
property  efforts  (expansion, 
modernization,  rehabilitation,  etc.) 
during  one  fiscal  year 

(2)  It  is  a  research  and  development- 
funded  project  that  will  not  exceed  $3 
mlUion  per  fiscal  year  or 

(3)  The  (ofal  plant  and  equipment 
investment  cost  to  support  a  specific 
major  system  or  subaystem  (including 
ammnnition-related  profect  request)  wiH 
not  exceed  $25  million  during  the 
projected  acquisition  or  maintenance 
effort.  (Approval  authority  shall  not  be 
redelegated  lower  than  the  level  of 
Assistant  Secretary.)  Approval  may  be 
granted  only  whea  there  is  compliance 
with  all  provisions  of  this  regulation  and 
DoD  Directive  4275.5,  "Acquisition  and 
Management  of  Industrial  Resources." 

(b)  AH  projects  which  will  exceed  the 
above  limitations  wiH  be  submitted  to 
the  DASO(AaL)(PS)  for  approval. 

(c)  Facilities  projects  that  involve  real 
property  transactions  shall  not  be 
undertaken  prior  to  reporting  such 
transactions  to  the  Committees  on 
Armed  Services  of  the  House  of 
Representatives  and  the  Senate,  as 
required  by  10  U.S.C.  2862,  and  during 
the  30-day  period  prescribed  therein. 
Further,  Coi^ess  must  be  notified  in 
advance  of  starting  any  construction 
regardless  of  cost.  If  not  included  in  the 
annual  budget,  submission  to  all 
appropriate  Congressional  Committees 
will  be  made  by  using  DD 1391  Forms. 

24&302-71    Providing  Industrial  plant 
equtpnwnt  (IPE). 

(a)  Prior  to  acquiring  IPE,  having  an 
item  acquisition  cost  of  $10,000  or  more, 
DoD  Industrial  Plant  Equipment 


Reqoisition  (DO  Form  1419)  thsU  be 
submrtfed  to  the  Defense  industrial 
Plant  Equipment  Center.  Memphis. 
Tennessee  36114.  to  ascertain  whether 
existhig  reaUocable  Covermnentowned 
faciiilies  can  be  iHiiizcd.  If  tlic  requested 
facililies  are  ntimerically  controlled.  DD 
Form  ia4Z  Section  VI  (p«ge  2).  shall  be 
prepared  and  suboHlled  wtth  the  DD 
Form  1419.  No  acquisition  of  atiy  listed 
iten  shail  be  aadt  uniki »  certificate  of 
nooavailabthty  is  received  from  the 
Defense  industrial  Plant  Equipment 
Center  (DIPEC).  However,  prior  k> 
issuing  a  certificate  of  nonavailability, 
DfPEC  shall  determiBB  if  lechmcal  data 
(e.g.,  parts  listings,  maintenance, 
orerhauf  and  repair  manuals,  wit iiig 
diagrams,  etc.)  are  available.  If  it  is 
determined  that  such  data  is  not 
available  at  (he  time  of  tssuaace  of  the 
nonavailability  certtficale  for 
equipment.  DIPEC  may  request,  by  an 
appropriate  instruction  in  block  51  oIDD 
Form  1419.  that  a#  additional  set  of 
technical  (maintenance)  data  be 
acquired  with  the  new  facilities  when 
they  are  obtained.  This  additional  set  of 
data  shall  be  delivered  to  the  repository 
address  specified  by  DIPEC  in  block  51 
of  DD  Form  1419.  In  addition  to 
acquiring  technical  (maintenance)  data 
for  new  facilities,  a  description  of  the 
features  of  numerically  controlted 
facilities  on  DD  Form  1342,  Section  VI 
Cpage  2],  shall  also  be  acquired. 

(b)  Acquisition  of  new  numerically 
controlled  facilities  shall  include  the 
requirement  for  the  buiWei  to  complete 
Section  VI  of  DD  Form  T342  in  triplicate, 
affix  one  copy  to  inside  of  numerical 
control  cabinet  daw  in  a  manner  to 
preclude  removaf  or  destruction,  place 
two  copies  in  an  envelope,  and  tape  to 
door  near  the  first  copy.  When 
warranted  by  the  urgency  of  the 
situation,  requests  for  screening  may  be 
submitted  to  DIPEC  by  whatever  means 
determined  expedient  When  submitting 
urgent  screening  requirements  other 
than  on  a  DD  Form  1419,  the  following 
elements  of  information  must  be 
furnished  for  each  item  of  equipjaenl: 
(1)  Requisition  number; 
(Z)  PEC/NSN: 

(3)  Descriplion  data  sufficient  to 
enable  DIPEC  to  make  an  urgency 
determination  of  asailability; 

(4)  Date  item  required; 

(5)  Name  and  address  of  requiring 
agency: 

(6)  Contract  number  and  program; 

(7)  StateraeBt  as  to<  whether  tiaa  m  for 
production  or  mobihzation.  replacement 
or  modernization,  whether  ilewa.  wvli  be 
acquired  if  not  available  from  DIPEC, 
and  date  of  availability  from 
contracting; 

(8)  Assigned  urgency  rating:  and 


(9)  Estimated  cfwf. 

(c)  Upon  notification  ofaTaHabiniy  by 
DIPEC.  a  DD  Form  1419  will  be 
submitted  to  DIPEC  for  esch  Hem- 
accepted  by  the  reifwestof.  However,  if 
DIPEC  does  nof  have  the  Hem  avetilabte 
or  cannot  fnmish  ffte  item  wWrin  the 
time  specified  by  the  requestor.  DFPEC 
wtH  famish  a  stafemefrt  of 
nonavaifabilify  inchidtng  a  rertrfrcafe 
number.  This  statement  will  be  ike 
official  Certificate  of  Nonavailability 
and  wifl  coiifjnii  that  the  plant 
equrpmenf  item  has  been  screened 
against  the  idle  inventory. 

245.3«S-73    Prowidla9M>PEa» 
Government  property. 

The  proposed  acquisilioii  of  automatic 
data  processing  equipment  by  a 
contractor  shall  be  submitted  through 
the  Administrative  Contracting  Officer 
to  Headquarters,  Defense  Logistics 
Agency.  ATTN:  Defense  Aqtonaafion 
Resources  Information  Center  fDARIQ, 
Cameron  Station,  Alexandria.  VA  Z23T4, 
in  accordance  with  DoD  Manual 
4160.19-M. 

245.303    Providing  materiaL 

245.303-2    Procedures. 

When  the  contractor  is  to  be 
responsible  for  preparing  requisitioning 
documentation,  the  contract  shall 
require  such  documentrtion  to  be 
prepared  in  accordance  with  the 
"Manoa)  for  Military  Slandard 
Requisitioning  and  Issue  Procedure 
(MILSTRIP)"  (see  Appendix  H). 

245.306    Providing  speciat  tooHng. 

245.306-2    Acquiring  special  tooling. 

(S-70)  Criteria  for  waiving  special 
too frng  provisions  in  subcontracts.  In 
determimng  whether  rights  to  acquire 
special  tooling  from  the  subcontractors 
are  not  of  substantial  interest  to  the 
Govemraent  so  as  to  permit  the 
omission  of  special  tooling  provisions 
from  the  affected  subcontracts  pursuant 
to  paragraph  (k)  of  the  clause  at  FAR 
52J45-17.  the  contracting  officer  shall 
consider  the  factors  listed  in  FAR 
45.306-2.  It  is  desirable  that  such 
determination  be  made  before  execution 
of  the  contract,  to  the  extent  practicable, 
in  which  case  the  price  shall  reflect  the 
authorized  omission  of  special  tooling 
provisions  in  any  affected  subcontract. 
If  this  question  is  presented  to  Ihe 
contracting  officer  after  execulian  ef  the 
contract,  the  contractii^  officer  shall 
condition  the  determination  upon 
securing  the  contractor's  consent  to  an 
equitable  reduction  in  the  contract  price 
to  reflect  any  reduction  in  thp  price  of 
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the  affected  subcontracts  resullingfrorn 
the  omission  of  such  provisions. 

Subpart  245.4— Contractor  Use  Rental 
of  Qovemtnent  Property 

245.40 1  PoMcy. 

Government  use  includes  use  on 
contracts  for  foreign  military  sales.  Use 
of  contracts  for  foreign  military  sales 
shall  be  on  a  rental  basis  unless  specific 
approval  for  rent-free  use  is  granted. 

245.402  Auttwrizlng  use  of  Government 
production  and  research  property. 

(a)  A  contracting  officer  desiring  to 
authorize  use  of  Government  production 
and  research  property  under  the 
cognizance  of  another  contracting 
officer  shall  request  the  latter  to  give 
contracting  officer  concurrence  in  such 
use.  If  concurrence  is  denied,  the  matter 
shall  be  raised  to  a  level  higher  than  the 
contracting  officer. 

245.403  Rental — use  and  charges  clause. 

(a)  The  Use  and  Charges  clause  shall 
be  included  in  the  contract  under  which 
the  facililies  are  accountable. 

(b)  The  policies  and  procedures  of 
Recovery  of  Nonrecurring  Costs  in  DoD 
Directive  2140.2,  shall  apply  to  the 
recovery  of  a  fair  share  of  DoD  cost  for 
special  tooling  and  special  test 
equipment.  Where  the  recoupment 
thresholds  are  not  met,  charges  for 
special  tooling  and  special  test 
equipment  shall  be  assessed  by  an 
equitable  method  when  determined  by 
the  cognizant  contracting  officer  to  be 
administratively  practicable. 

245.405    Contracts  with  foreign 
Governments  or  international 
organizations. 

(a)  A  contractor  may  use  Government 
production  and  research  property  on 
work  for  foreign  governments  and 
international  organizations  only  upon 
written  approval  of  the  contracting 
officer  having  cognizance  of  the 
property.  Such  approval  shall  be  granted 
only  if  such  use  will  not  interfere  with 
foreseeable  requirements  of  the  United 
States,  and  if: 

(1)  The  work  is  undertaken  as  a  DoD 
Foreign  Military  Sale;  or 

(2)  In  the  case  of  a  direct  commercial 
sale,  the  foreign  country  or  international 
organization  would  be  authorized  to 
place  the  contract  with  the  Department 
concerned  under  the  Arms  Export 
Control  Act. 

(b)  The  Use  and  Charges  clause  shall 
not  be  applicable  to  wholly 
Government-owned  plants  operated  by 
private  contractors  on  a  fee  basis.  In 
such  cases,  any  sales  to  foreign 
countries  or  international  organizations 
will  require  an  asset  use  charge  (see  (c) 


below)  in  place  of  the  Use  and  Charges 
clause. 

(c)  In  those  circumstances  where  the 
Secretary  or  designee  determines  that  a 
special  rental  agreement  or  the  Use  and 
Charges  clause  is  not  appropriate  or  is 
impractical,  and  Government  facilities 
are  to  be  used  for  foreign  military  sales, 
an  asset  use  charge  will  be  computed 
and  assessed  by  the  DoD  officials 
responsible  for  preparation  of  the  DoD 
Offer  and  Acceptance  (DD  Form  1513). 

(d)  When  a  particular  foreign 
government  or  international 
organization  has  funded  the  acquisition 
of  specific  production  and  research 
property,  no  rental  charges,  asset  use 
charges,  or  nonrecurring  recoupments 
shall  be  assessed  that  foreign 
government  or  international 
organization  for  the  use  of  such 
property. 

(e)  Requests  for  waivers  or  reduction 
of  charges  for  the  use  of  Government 
facilities  on  work  for  foreign 
governments  or  international 
organizations  shall  be  submitted  to  the 
contracting  officer  who  shall  refer  the 
matter  through  contracting  channels. 
Approval  may  be  granted  only  by  the 
Director,  Defense  Security  Assistance 
Agency  for  particular  sales  which 
would,  if  made,  significantly  advance 
U.S.  Government  interests  in  North 
Atlantic  Treaty  Organization  (NATO) 
standardization,  or  foreign  acquisition  in 
the  United  States  under  coproduction 
arrangements. 

(f)  Rental/asset  use  charges  for  use  of 
U.S.  production  and  research  property 
on  Foreign  Military  Sales  (FMS)  and 
commercial  sales  transactions  to  the 
Government  of  Canada  are  waived  for 
all  FMS  agreements  accepted  and 
commercial  contracts  awarded  on  or 
before  30  April  1990.  This  waiver  is 
based  on  an  understanding  wherein  the 
Government  of  Canada  has  agreed  to 
waive  its  rental/asset  use  charges. 

245.407    Non-Government  use  of  plant 
equlpnMnt 

(a)  Non-Government  use  of  Industrial 
Plant  Equipment  (IPE)  exceeding  25% 
requires  prior  approval  of  the  Assistant 
Secretary  of  the  Army  (RD&A). 
Assistant  Secretary  of  the  Navy  (S&L), 
Assistant  Secretary  of  the  Air  Force 
(RD&L),  or  the  Director  of  the  Defense 
Logistics  Agency.  This  authority  shall 
not  be  redelegated  without  formal 
DASD(A*L)(PS)  approval.  Requests 
requiring  Departmental  level  approval 
should  be  submitted  by  the  contractor  to 
the  cognizant  contract  administration 
office  at  least  six  weeks  in  advance  of 
the  projected  use  and  shall  include: 


(1)  The  total  number  of  active  IPE 
items  involved  and  the  total  acquisition 
cost  thereof;  and 

(2)  An  itemized  listing  of  active 
equipment  having  an  acquisition  cost  of 
$25,000  or  more,  showing  for  each  item 
the  nomenclature,  plant  equipment  code, 
year  of  manufacture,  and  the  acquisition 
cost. 

The  percentage  of  non-Government  use 
shall  be  computed  on  the  basis  of  the 
time  available  for  use.  For  this  purpose 
the  contractor's  normal  work  schedule 
as  represented  by  the  scheduled 
production  shift  hours  shall  be  used.  The 
base  time  period  for  determining 
percentages  for  non-Government  use 
shall  be  neither  less  than  three  months 
nor  more  than  one  year.  Non- 
Govemment  use  of  IPE  located  at  a 
single  plant  may  be  averaged  for  all 
items  used  having  a  unit  acquisition  cost 
of  less  than  $25,000.  Equipment  having  a 
unit  acquisition  cost  of  $25,000  or  more 
shall  be  considered  on  an  item-by-item 
basis.  Approving  officials  shall  retain 
for  periodic  review,  sufficient 
documentation  of  the  circumstances 
justifying  non-Government  use 
approvals. 

Subpart  24S.S — Management  of 
Government  Property  in  the 
Possession  of  Contractors 

245.505-5    Records  of  plant  equipment 

(a)  DD  Form  1342  may  be  used  as  a 
source  document  for  setting  up 
prescribed  records. 

245.505-6    Special  reports  Of  plant 
equipment 

The  contractor  shall  prepare  a  DD 
Form  1342  for  each  item  of  equipment 
identified  as  Industrial  Plant  Equipment 
(IPE),  including  items  which,  though  part 
of  a  manufacturing  system,  would 
otherwise  qualify  as  industrial  plant 
equipment.  Section  VI  (page  2)  of  the  DD 
Form  1342  will  be  prepared  for  each 
item  of  IPE  with  numerically  controlled 
features.  General  purpose  components 
of  special  test  equipment,  which  would 
otherwise  qualify  as  IPE.  should  not  be 
reported  until  there  is  no  longer  a 
requirement  for  the  test  equipment.  The 
DD  Form  1342,  including  Section  VI,  as 
appropriate,  will  be  prepared  in 
accordance  with  instructions  contained 
in  AR  700-43/NAVSUP  PUB  5009/ AFM 
78-9/DLAM  4215.1,  Management  of 
Defense-Owned  Industrial  Plant 
Equipment  (IPE),  at  the  time  (a)  of 
receipt  and  acceptance  of  accountability 
by  the  contractor  (b)  major  changes  as 
specified  by  DLAM  4215.1  occur  in  the 
data  initially  submitted  to  DIPEC:  (c)  IPE 
is  no  longer  required  for  the  purpose 


authoniedi  or  pcowidcdc  or  M>  di^osal  is 
corapietnL  The  DD  Fann  1»«Z  picparad 

at  the  time  IPE  is  no  longer  repaired  lor 
the  purptMs  aothanzsd  oi  pr«>wkil  shall 
rvilcct  all  cfcangya  ii>  d»Ui  sol  |kteviousiy 
repcirted  ta  DIFEC.  The  contractsr  shd} 
rstAui  the  ongioai  of  aach  DO  F«ra»  1342 
which  iiv»y  be  us«d  a»  the  official 
property  record.  Copies  of  the  DD  Form 
1342.  including  Section  VI,  as 
appropriate,  shatt  be  fhrwarderf  direcffy 
to  DfPEC  fhroujjh  the  property 
administrator.  Each  DD  Form  TST-Twrlt 
be  prepared  and  forwarded  witfrin  T5 
working  days  after  the  events  which 
created'  the  need  for  fts  preparation  and 
forwardiTTg  AR  70f^-«/WAVSUP  PUB 
5009/AFM  78-9/DLAM  4215.1  is 
available  from  the  Superintencfent  of 
Documents.  IT.S.  Government  Printing 
Office.  Washington,  DC  2M0Z  fsee 
245.301). 

245<^«fr-14    R«poftBOf«ov«niaMnt 
propcfty. 

(a)  The  contractor's  property  co^t^o^ 
system  shall  fwovide  annually  the  total 
acquisition  coat  of  Covenunenl  faciirtiea 
in  the  foliowing  ciasatficatronsc 

(1)  Land  and  rifblt  thereiat 

(2)  Other  real  property,  including 
utility  distribution  systems,  buildings, 
structures,  and  improvement*  thereto; 

(3)  IPE  recpnred  to  be  reported  to 
DIPEC; 

(4)  Other  plant  equipment  (OPE).  The 
contractor  shaff  famish  to  the  property 
adminiatrstor.  as  of  30  September  of 
each  year,  a  report  by  cootiact.  of  (ke 
total  acquisition  cost  of  Government 
(DoD)  facilities  and  the  quantity  of  the 
IPE  for  which  the  contractor  hi 
accountable  in  each  of  the  above 
classificaftioiK.  Thia  thali  incfoide 
facibties  at  subcontractor  plants  and  at 
alternate  locations  for  which  the  prime 
contractor  is  accountable.  Reports  shaH 
be  prepared  on  DD  Form  1662  (Report  of 
Government  (DoD)  Fachties);  aad 
fucniahed  to  the^noperty  admfnrstrator 
in  duplicate  no  later  than  20  Ck:Iober  of 
each  year.  Office  of  Management  and 
Budget  No.  0704-0033  has  been  asa^ed 
to  the  report. 

Subpart  245.6 — Reporting^ 
RedistrttHition,  and  Diaposal  of 
Contractor  (nventovy 

245.600    Scope  of  sutipart 

in  connection  with  reporting, 
redistribution,  and  disposal  of 
contractor  inventory,  245.71  prescribes 
Forms.  Instructions,  and  Reports 
applicabfe  to  DoD  ptant  clearance 
actions. 

24&a01    DtOntOam, 

"Cba^^otled  substances'*  mcem  any  of 
the  following: 
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ft)  Narcotic  fopium).  depreManl. 
stimulant  (demerol).  or  hallucrnogemc 
drag  (marifvana)  or  mbstance: 

(2)  Any  other  dnig  or  aubstance  foand 
by  the  Altocney  General  to  ecqairc 
contrd  as  piuvidHl  bjr  Title  U  of  the 
CoBiprebensive  Drag  Aboae  E^«vcntion 
and  Central  Act  of  tSTO:  or 

(3)  Any  ©Iber  dtmg  oc  sut>« fiance 
required  to  be  controited  by  ttie  U.&  by 
intlemabonak  taatjc.  eonveiMioii  »r 
protocol. 

"Demilitarization  "  means  the  act  of 
destroying  the  mihtary  ofiensive  or 
dciensive  characteristica  inherent  m 
certain  types  of  etfuipment  or  nnterial 
so  as  to  ptcvejit  their fiather  military  or 
lethal  use. 

"Production  scrap"  me<Ris  materief 
generated  as  a  scrap  in  the  normal 
productioB  process  baviny  only  a 
remelting  or  reprocessing  value, 
including  te^itile  clippings,  metal 
clipping  chippings.  boruigs^  Cumiags, 
and  similar  types  of  scrap,  includtag 
faulty  castings  and  forgings^ 

"Serviceable  os  usable  property" 
means  property  that  Ites  reasonable 
prospect  of  use  or  sale  either  in  its 
exisiisg  iorm  er  after  minor  repairs  or 
alterations;  only  preperty  m  Federal 
Condition  Codes  Al.  A2.  A4.  A5,  Bl.  B2^ 
B4.  BS,  F7.  or  F8  (see  245JdOe~5). 

245.603    Disposal  methods. 

24S.M3-70    Cenfracssr  pertsnmancs  of 
selected  piaat  aaaranosdsMas  aad 
rssponslbilities. 

(1>  A  DoD  CoHipuneiit  may.  al  its 
option  and  under  the  guidance  in  this 
section,  provide  instructions  to  its 
contract  administration  offices  wiiich 
would  authorize  sellected  contractors 
under  its  administrative  cogmzaoce  to 
perform  certain  plant  clearance 
functions  under  the  surveillance  of  the 
contracting  officer  or  a  desi^ieted 
representative^  Such  aethorizations 
should  be  considered  by  the  DoD 
Component  only  when  plant  clearance 
personnel  are  stationed  at  the  fecifity 
where  the  contractor's  plant  clearance 
function  operates  and  when  the  DoO 
Component  and  the  contractor  agree 
that  the  volume  of  plant  clearance 
actions  warrants  such  an  aathorization. 

(2)  Soch  authorizatiaas  shaU  be  made 
in  writing  and  shall,  as  a  nrinixiuin: 

(i>  Specify  tlie  plant  clearaace 
functions  to  be  performed; 

(ii)  Apply  to  all  Government  contracts 
which  contain  »  Government  FVoperty 
classe  »t  arte  or  more  plants.,  as 
appropriate; 

(iii7  Specify  that  tfw  aTrthorizatiow  may 
be  nnflaterany  canceflerf  in  whole  or  m 
part  by  the  Coremment  IfircmgH  written 


nwtfce  by  the  contracting  officer  or  a 
designated  representatfve; 

(iv).  Provide  for  such  dir^:! 
Government  participatiAa  in  plaoi 
clearance  cases  as  may  be  required  by 
Government  regulation  or  lifKwiiafaaces 
at  hand.  The  autitorization  shall  be 
approved  »t  »  level  above  the  contract 
adnunistraUm  u^tee  as  designated  by 
the  DoD  Componeat  havitic 
administrative  eogpiaance  over  Ike 
contractor;  and 

(v)  Desfgnafe  the  contractor 
authorized  under (1)  above  to  perform 
specified  pferrt  clearance  fanctions  as  an 
"accredited  contractor^. 

(3)  In  each  caseof  sneh  an 
authorization,  tfie  DoD  Component  wiB 
plan  and  conduct  a  program  of 
survefHance  which  wtll  insure  effective 
and  regufar  evahiations  of  contractor 
performance  and  pronrpt  corrective 
actions  when  appropriate.  The  plant 
clearance  case  file  maiotaiiMd  by  tka 
contractor  shall  be  the  official  case  file. 

(4)  When  paragraphs  (1)  and  (2)  above 
are  implemented,  the  following 
addiltional  responsibilities  skall  be 
performed  by  the  plant  clearance  ofiicejc 

(i)  Evaluate  the  adequacy  of 
contractor  procedures  for  the 
performance  oi  tke  tasks  prescribed  in. 
(5)  below.  Insure  that  these  procedures 
are  complied  with.  Disciepaot 
conditions  muat  be  piocnptly  resoJved  in 
order  for  the  contractor  to  remain 
accredited; 

(ii)  Advise  the  accredited  contractor 
of  the  identity  of  redistiibutioa 
screening  activities  and  the  number  of 
copies  of  inventory  schsdules  (9  be 
submitted  to  these  sctiviHes  for 
screening.  This  includes  screening 
prescribed  herein  and  prescribed  by 
inventory  control  poirrts  and  #ie  plant 
clearance  officer; 

(iri)  Review  and  act  on  the 
contractor's  prop«s»fs  to  withdraw 
items  of  Government-furnished  property 
from  inventory  schedules  (see  FAR 
45.606-4); 

fiv)  ContimKnisly  evaluate  physicar. 
quantitative,  and  technical  allocabifity 
of  contractor  irjventory  prior  to  its 
disposal  by  the  aecredrted  contractor. 
These  evaltmtions  shalt  be  mcorporated 
within  the  snrveiHance  program  required 
by  (3>  aborve.  Greatest  emphasis  sha-R  be 
placed  on  high  dollar  value  property 
that  constitutes  a  claim  against  the 
Government.  In  the  event  that  assets  are 
considered  to  be  ^o^a^focab*e..  the 
contractor  wil^  be  directed  fo  dViey 
disposition  pending  the  contracting 
officer's  resolution  of  the  issue. 
Completionof  SF  1423.  Inventory 
Verificatron  Survey  is  not  lequfierf. 
Hswevei,  tfce  eppRcable  questions  on 
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the  SF  1423  should  be  answered  as  part 
of  the  evaluation  program; 

(v)  Establish,  with  contractor 
assistance,  criteria  under  which  certain 
disposal  determinations  by  the 
contractor  will  be  reviewed  and 
approved  or  disapproved  by  the  plant 
clearance  officer.  The  criteria  should  be 
detailed  in  the  accredited  contractor's 
plant  clearance  procedures: 

(vi)  Complete  the  first  endorsement 
section  of  DD  Form  1640,  Request  for 
Plant  Clearance,  upon  receipt  of 
incoming  referral  cases  for 
subcontractor  inventory.  Inventory 
schedules  will  be  forwarded  to  the 
contractor  for  plant  clearance.  Upon 
case  completion,  obtain  the  case  file 
from  the  contractor,  prepare  a  DD  Form 
1640,  and  forward  the  file  to  the 
referring  activity; 

(vii)  Work  with  the  contractor,  buyers, 
and  screeners  of  contractor  inventory  to 
the  extent  required  to  assure  that  the 
Government  shall  realize  maximum 
asset  reutilization  and  disposal 
proceeds;  and 

(viii)  Provide  continuous  training  and 
assistance  to  the  contractor  as 
requested  or  as  necessary. 

(5)  The  accredited  contractor  will 
perform  the  following  designated  tasks 
which  are  identified  within  the 
referenced  paragraphs  as  plant 
clearance  officer  functions.  The 
accredited  contractor  shall: 

(i)  Assign  the  Automatic  Release  Date 
(ARI))  and  screening  release  date  (SRD), 
initiate  screening  prescribed  herein  or  as 
prescribed  by  the  plant  clearance 
officer,  and  effect  resulting  transfer  and 
donation  actions  (see  FAR  45.606. 
45.609): 

(ii)  Withdraw  items,  except  for 
Government-furnished  property,  from 
inventory  schedules  without  plant 
clearance  officer  approval  and  notify  the 
affected  screening  activities.  Plant 
clearance  officer  approval  will  be 
obtained  for  withdrawal  of  Government- 
furnished  property  from  inventory 
schedules  (see  FAR  45.606-4); 

(iii)  Assure  acceptability  of  inventory 
schedules.  DD  Form  1637,  Notice  of 
Acceptance  of  Inventory,  is  not  required 
but  may  be  used  for  internal  contractor 
case  coordination  (see  FAR  45.606-3); 

(iv)  Suspend  disposition  of  property 
when  assets  are  determined  to  be 
nonallocable  by  the  plant  clearance 
officer  (see  FAR  45.606-3); 

(v)  Arrange  for  the  physical  inspection 
of  property  by  prospective  transferees 
as  appropriate; 

(vi)  Determine  the  method  of  disposal 
under  established  priorities  (see  FAR 
45.603)  and  document  disposal  decisions 
and  actions  (see  FAR  45.609.  45.610, 
45.611,  45.613).  Use  of  the  DD  Form  1641, 


Disposal  Determination  Approval,  is  not 
required  as  long  as  equivalent 
documentation  is  maintained.  The  plant 
clearance  officer  shall  be  notified  in 
writing  in  advance  in  each  instance 
when  the  contractor  is  bidding  on 
property  to  be  sold  under  FAR  45.610. 
Sales  under  FAR  45.610-3  shall  not  be 
conducted  by  an  accredited  contractor; 

(vii)  Account  for  disposal  of  all 
contractor  inventory  and  application  of 
proceeds.  SF  1424.  Inventory  Disposal 
Report,  or  a  contractor  form  containing 
comparable  data  elements  is  required  to 
be  submitted  to  the  plant  clearance 
officer  (see  FAR  45.610-3,  45.615); 

(viii)  Maintain  the  donable  property 
file  (see  FAR  45.609); 

(ix)  Release  property  to  eligible 
donees  (see  FAR  45.609); 

(x)  Properly  prepare,  approve,  sign, 
and  maintain  official  plant  clearance 
files  and  required  forms  including: 

(A)  Plant  clearance  case  number  (see 
245.7102-4); 

(B)  DD  Form  1635,  Plant  Clearance 
Case  Register,  or  comparable  contractor 
document  (see  245.7101-6); 

(C)  SF  120.  Reporting  of  Excess 
Personal  Property  (see  FAR  45.608-2  and 
FAR  45.606-8); 

(D)  DD  Form  1342,  DoD  Property 
Record,  and  transmittal  letter  (see 
245.7102-3);  and 

(E)  DD  Form  1348-1.  DoD  Single  Line 
Item  Release/Receipt  Document,  for 
transfers  (turn-ins)  to  the  Defense 
Property  Disposal  Service  or  inventory 
control  points;  and 

(xi)  All  completed  case  files  and 
subcontractor  inventory  cases  received 
for  plant  clearance  shall  be  retained  by 
the  contractor  in  the  official  case  file. 

245.604    Restrictions  on  purchase  or 
rstsntion  of  contractor  Inventory. 

(S-70)  A  contractor,  when  authorized 
to  sell  contractor  inventory,  shall  not 
sell  such  inventory  to  persons  known  by 
him  to  be:  (1)  A  civilian  employee  of  the 
Department  of  Defense  or  the  United 
States  Coast  Guard  whose  duties 
include  any  functional  or  supervisory 
responsibility  for  or  within  the  Defense 
Property  Disposal  Program,  or  for  the 
disposal  of  contractor  inventory;  (2)  A 
member  of  the  Armed  Forces  of  the 
United  States,  including  the  United 
States  Coast  Guard,  whose  duties 
include  any  functional  or  supervisory 
responsibility  for  or  within  the  Defense 
Property  Disposal  Program,  or  for  the 
disposal  of  contractor  inventory;  or  (3) 
An  agent,  employee  or  immediate 
member  of  the  household  of  personnel  in 
(1)  and  (2)  above. 

(S-71)  "The  authority  of  a  contractor  fo 
approve  a  sale,  purchase,  or  retention  at 
less  than  cost,  by  a  subcontractor,  and 


the  authority  of  a  subcontractor  to  sell, 
purchase,  or  retain  at  less  than  cost, 
contractor  inventory  with  the  approval 
of  the  next  higher-tier  contractor  does 
not  include  authority  to  approve: 

(1)  A  sale  by  a  subcontractor  to  the 
next  higher-tier  contractor  or  to  an 
affiliate  of  such  contractor  or  of  the 
subcontractor;  or 

(2)  A  sale,  purchase,  or  retention  at 
less  than  cost,  by  a  subcontractor 
affiliated  with  the  next  higher-tier 
contractor. 

(S-72)  Each  excluded  sale,  purchase, 
or  retention  requires  the  written 
approval  of  the  plant  clearance  officer. 

(S-73)  (1)  Contractor  inventory 
possessing  military  offensive  or 
defensive  characteristics,  not  required 
within  the  Department  of  Defense,  shall 
be  demilitarized  by  the  contractor  in 
accordance  with  Defense 
Demilitarization  Manual.  DoD  4160.21- 
M-1.  In  unusual  cases,  the  purchaser 
may  be  authorized  by  the  contracting 
officer  to  perform  the  demilitarization  in 
accordance  with  DoD  416a21-M-l; 
provided,  however,  that  in  no  case  shall 
such  authorization  be  granted  to  the 
purchaser  if  the  inventory  is  dangerous 
to  life  or  property. 

(2)  Contractor  inventory  classified  by 
reason  of  military  security,  imless  the 
classification  is  removed  by  proper 
authority,  shall  be  disposed  of  in 
accordance  with  applicable  security 
regulations  or  as  otherwise  directed  by 
the  contracting  officer. 

(3)  Contractor  inventory  dangerous  to 
public  health  or  safety  shall  not  be 
donated  or  otherwise  disposed  of  unless 
rendered  innocuous  or  until  adequate 
safeguards  have  been  provided. 

245.606-3    Acceptance. 

(a)  If  the  schedules  are  acceptable,  the 
plant  clearance  officer  shall,  within  15 
days,  execute  and  transmit  to  the 
contractor  a  DD  Form  1637.  Notice  of 
Acceptance  of  Inventory. 

245.606-5    Instructions  for  preparing  and 
submitting  sctMduIss  of  contrsctor 
inventory. 

(See  245.7001-4  for  specific  duties  and 
responsibilities  of  DoD  plant  clearance 
officers.) 

(d)  General  Instructions  for 
Completing  Forms. 

(4)  For  the  purposes  of  indicating 
condition  of  the  property,  the  codes 
indicated  below  should  be  used  in 
combination  with  the  disposal  condition 
codes  (1-9,  X,  and  S).  Use  a  letter  and  a 
number  (such  as  Al  or  F7)  or  two  letters 
(such  as  SS): 

A.  New,  used,  repaired,  or  reconditioned 
property  which  is  serviceeble  and  issuable  to 
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all  customers  without  limitations  or 
restriction.  Includes  material  with  more  than 
6  months  sheiMife  remaining. 

B.  New,  used,  repaired,  or  reconditioned 
property  which  is  serviceable  and  issuable 
for  its  intended  purpose  but  which  is 
restricted  from  issue  to  specific  units, 
activities,  or  geographical  areas  by  reason  of 
its  limited  usefulness  or  short  service-life 
expectancy.  Includes  material  with  3  through 
6  months  shelf-life  remaining. 

F.  Sconomically  reparable  property  which 
requires  repair,  overhaul,  or  reconditioning. 
Includes  reparable  items  which  are 
radioactively  contaminated. 

H.  Property  which  has  been  determined  to 
be  unserviceable  and  does  not  meet  repair 
criteria. 

S.  Properiy  that  has  no  value  except  for  its 
basic  material  content. 

245.607    Scrap. 

245.607-70    Pre-invvntory  scrap 
dctarmtnation*. 

The  contractor  may  request  the  plant 
clearance  ofncer  to  make  a  pre- 
inventory  scrap  determination  of 
inventory  considered  by  the  contractor 
to  be  without  value  except  as  scrap. 
These  pre-inventory  scrap 
determinations  shall  be  based  on  on-site 
surveys.  If  the  contractor's  scrap 
recommendation  is  approved,  the 
contractor  may  make  a  single 
descriptive  entry  on  an  inventory 
schedule  covering  that  property  and 
indicating  its  approximate  total  cost.  II 
the  plant  clearance  officer  determines 
that  any  of  the  property  listed  by  the 
contractor  as  scrap  is  serviceable, 
usable,  or  salvable.  the  contractor  shall, 
in  accordance  with  this  determination, 
submit  appropriate  inventory  schedules. 
If  the  determination  is  made  subsequent 
to  the  submission  of  a  scrap  inventory 
schedule,  the  contractor  shall  be 
required  to  submit  revised  inventory 
schedules  in  proper  form. 

245.607-71    Segregation. 

Property  determined  to  be  scrap  shall 
be  segregated  by  the  contractor  to  the 
extent  necessary  to  assure  the  highest 
net  proceeds.  In  appropriate  cases, 
when  approved  by  the  plant  clearance 
ofHcer.  these  sales  may  be  consolidated 
with  the  contractors  sales  of  scrap 
generated  from  other  work. 

245.607-72    Contractor's  approved  scrap 
procedure. 

(a)  When  a  contractor  has  an 
approved  scrap  procedure,  certain 
property  may  be  routinely  disposed  of  in 
accordance  with  that  procedure  and  not 
processed  under  this  Part.  Production 
scrap  and  production  spoilage  may  be 
disposed  of  through  the  contractor's 
approved  scrap  procedure.  In  addition, 
worn,  broken,  mutilated,  or  otherwise 
rejected  parts  excess  to  overhaul  and 


repair  contracts,  may  be  similarly 
processed  with  the  approval  of  the  plant 
clearance  officer. 

(b)  A  plant  clearance  case  shall  not  be 
established  for  property  which  is 
disposed  of  through  the  contractor's 
approved  scrap  procedure. 

(c)  The  contractor's  scrap  and  salvage 
procedures,  particularly  the  sales 
aspects  thereof,  shall  be  reviewed  by 
the  plant  clearance  officer  prior  to  its 
approval  by  the  property  administrator. 
The  plant  clearance  officer  shall  assure 
that  the  procedure  contains  adequate 
requirements  for  inspection  and 
examination  of  items  to  be  disposed  as 
scrap.  When  the  contractor's  approved 
scrap  procedure  does  not  require 
physical  segregation  and  disposition  of 
Government-owned  from  contractor- 
owned  scrap,  care  shall  be  exercised  to 
assure  that  a  contract  change,  which 
generates  a  large  quantity  of  property, 
does  not  result  in  an  inequitable  return 
to  the  Government.  In  these  cases,  a 
determination  shall  be  made  as  to 
whether  separate  disposition  of 
Government  scrap  would  be 
appropriate. 

(d)  Scrap,  other  than  that  disposed  of 
through  the  contractor's  approved  scrap 
procedure,  shall  be  reported  on 
appropriate  inventory  schedules  for 
disposition  in  accordance  with  the 
provisions  of  FAR  Part  45  and  this 
supplement. 

(e)  Silver,  gold,  platinum,  palladium, 
rhodium,  iridium,  osmium  and 
ruthenium:  scrap  bearing  such  metals: 
and  items  containing  recoverable 
quantities  thereof  will  be  reported  to  the 
Defense  Property  Disposal  Service. 
DPDS-R.  Federal  Center.  Battle  Creek. 
Michigan  49016.  for  disposition 
instructions. 

245.608    Screening  of  contractor 
inventory. 

245.608-1     General. 

(b)  The  75th  day  shall  be  designated 
as  the  Automatic  Release  Date  (ARD) 
by  the  plant  clearance  officer.  The  full 
90-day  period  shall  be  designated  as  the 
Screening  Completion  Date  (SCD).  Plant 
clearance  officers  will  designate  two 
dates  on  all  screening  documents,  the 
75th  day  as  the  ARD  and  the  90th  day  as 
the  SCD.  neither  of  which  shall  be 
extended. 

245.608-7    Reimbursement  of  costs  for 
transfer  of  contractor  inventory. 

Costs  incident  to  movement  of  IPE 
under  the  direction  and  control  of  the 
Defense  Industrial  Plant  Equipment 
Center  shall  be  borne  by  the  Defense 
Logistics  Agency. 


245.608-70    Contractor  Inventory 
redistrilxitlon  system  (CIRS). 

Serviceable  and  usable  contractor 
inventory  of  the  type  listed  on  SF  Forms 
1428.  Inventory  Schedule  B  or  SF  Forms 
1434.  Inventory  Schedule  E,  having  a 
National  Stock  Number  (NSN)  and  a  line 
item  acquisition  value  (acquisition  value 
of  each  unit  times  the  number  of  units) 
in  excess  of  $50,  or  having  no  NSN  and  a 
line  item  acquisition  value  in  excess  of 
$500  shall  be  processed  as  follows: 

(a)  The  90-day  screening  period 
normally  applies  and  the  plant 
clearance  officer  establishes  the  ARD 
and  SCD;  and 

(b)  Two  copies  of  the  SF  Form  1428, 
SF  Form  1434,  or  authorized  substitutes 
will  be  transmitted  by  Standard  Form 
120  to  the  Defense  Industrial  Plant 
Equipment  Center  (DIPEC).  Attn: 
DIPEC-SSB:  and 

(c)  DIPEC  will  return  an  annotated 
copy  of  each  SF  Form  1428  or  1434 
received  to  the  plant  clearance  officer 
with  a  Notification  of  Receipt  form 
attached.  This  notification  will  inform 
the  plant  clearance  officer  which  items 
were  processed,  are  not  accepted,  or  are 
now  available  for  local  area  screening: 
and 

(d)  Property  submitted  for  CIRS- 
processing  will  be  subjected  to  a  30-day 
DoD  screening  period.  The  requiring 
activity  within  the  requiring  Diepartment 
shall  have  requisitioning  priority  over 
other  activities  within  that  requiring 
Department  and  over  the  contracting 
Department  when  the  requiring  and 
contracting  Departments  are  different. 
DIPEC  reports  items  not  requisitioned  to 
the  General  Services  Administration  on 
the  31st  day.  unless  the  plant  clearance 
officer  provided  special  instructions  to 
the  contrary  on  the  Standard  Form  120; 
and 

(e)  DIPEC  will  issue  shipping 
instructions  on  DD  Form  1348-1  to  the 
plant  clearance  officer.  The  plant 
clearance  officer  shall  reroute 
requisitions  received  directly  from  the 
requisitioner  to  DIPEC  during  the  first  45 
days  of  the  screening  period.  ' 
Requisitions  received  by  DIPEC  or  by 
the  plant  clearance  officer  after  the  45th 
day  of  the  screening  cycle  shall  be 
forwarded  directly  to  the  General 
Services  Administration;  and 

(f)  The  plant  clearance  officer  will 
instruct  the  contractor  to  send  one  copy 
of  the  completed  DD  Form  1348-1  to 
DIPEC.  Attn:  DIPEC-SSB.  when 
shipment  has  been  made:  and 

(g)  Unless  the  contracting  officer 
directs  otherwise,  motor  vehicles 
generated  under  Army  and  Navy 
contracts  shall  not  be  screened  through 
CIRS. 
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245.608-71    Procedures  for  industrial  plant 
equipment 

(a)  Reporting  idle  industrial  plant 
equipment.  Industrial  plant  equipment 
(IPE)  having  an  acquisition  cost  of  $5,000 
or  more  shall  be  listed  on  DD  Form  1342, 
DoD  Property  Record.  The  DD  Form 
1342  shall  be  prepared  by  the  contractor 
and  submitted  to  the  assigned 
Government  property  administrator  for 
appropriate  review  and  transmittal  to 
the  plant  clearance  officer.  If  the  IPE  has 
numerically  controlled  features,  the 
contractor  shall  prepare  and  submit  DD 
Form  1342.  Section  VI  (page  2), 
Numerically  Controlled  Machine  Data. 
Upon  receipt  of  an  acceptable  DD  Form 
1342.  the  plant  clearance  officer  will 
designate  the  75th  day  from  that  date  as 
the  ARD.  with  the  90th  day  from  that 
date  as  the  SCD.  The  ARD  will  be 
entered  in  block  24  of  the  DD  Form  1342 
and  shall  not  be  extended,  except  as 
provided  in  (e)  below.  The  plant 
clearance  officer  will  forward  2  copies 
of  the  DD  Form  1342  to  the  Defense 
Industrial  Plant  Equipment  Center, 
Memphis.  TN  38114.  for  all  IPE  in 
condition  codes  other  than  "X." 
Condition  code  "X"  IPE  shall  be 
processed  in  accordance  with  agency 
procedures.  The  DD  Form  1342  shall  be 
forwarded  to  DIPEC  within  15  working 
days  after  becoming  idle.  No  other 
distribution  of  this  form  will  be  made  by 
the  plant  clearance  officer. 

(b)  Screening— first  through  30th  day. 
DIPEC  shall  screen  excess  IPE  against 
all  requirements  submitted  by 
Department  of  Defense  activities, 
including  Department  of  Defense  reserve 
requirements,  with  priority  being  given 
to  requirements  of  the  owning 
Department  through  the  30th  day.  DIPEC 
will  issue  a  shipping  instruction 
containing  appropriate  accounting, 
funding,  transportation,  routing 
recommendations,  and  preservation 
instructions  for  items  selected  to  the 
appropriate  contract  administration 
office. 

(c)  Screening — 31st  through  75th  day. 
On  the  31st  day,  DIPEC  will  forward 
excess  data  to  the  applicable  General 
Services  Administration  regional  office 
for  Federal  utilization  screening  through 
the  75th  day.  During  the  period  from  the 
31st  through  the  75th  day,  the  General 
Services  Administration  will  approve 
requests  from  any  agency  of  the 
Government  on  a  "first  come-first 
served"  basis,  and  will  approve  and 
forward  transfer  orders  containing 
appropriate  accounting,  funding, 
transportation,  routing 
recommendations,  and  preservation 
instructions  to  the  appropriate  contract 
administration  office.  The  General 


Services  Administration  will  forward 
copies  of  the  approved  transfer  orders  to 
DIPEC. 

(d)  Screening— 76th  through  90th  day. 
During  this  period  the  General  Services 
Administration  will  provide  for  the 
screening  of  all  remaining  IPE  for 
possible  donation.  The  General  Services 
Administration  will  receive  and  approve 
donation  applications  for  IPE  and  will 
forward  approved  donation 
applications,  containing  appropriate 
accounting,  funding,  transportation, 
routing  recommendations,  and 
preservation  instructions  to  the 
appropriate  contract  administration 
office.  The  General  Services 
Administration  will  forward  copies  of 
the  approved  donation  applications  to 
DIPEC. 

(e)  If  a  Department  of  Defense 
requirement  develops  after  the  90th  day 
and  the  item  is  still  available,  the  item 
will  be  shipped  against  such 
requirement,  unless  the  plant  clearance 
officer  has  justified  and  compelling 
reasons  for  not  making  the  shipment. 

(f)  Items  of  plant  equipment  with  an 
acquisition  cost  of  less  than  $5,000,  and 
items  of  plant  equipment  with  an 
acquisition  cost  of  more  than  $5,000  not 
qualifying  as  IPE,  as  defined  in  245.301, 
shall  not  be  reported  to  DIPEC  but  shall 
be  reported  and  screened  in  accordance 
with  FAR  45.608  and  this  supplement. 

(g)  The  plant  clearance  officer  shall, 
when  IPE  has  been  transferred,  donated, 
sold,  destroyed,  abandoned,  or  other 
disposition  taken,  assure  that  the 
contractor  prepares  a  DD  Form  1342  for 
submission  to  DIPEC  through  the 
property  administrator  within  15 
working  days.  In  the  case  of  a  transfer 
of  the  IPE,  assure  that  the  Shipment 
Status  Card  or  a  copy  of  the  completed 
shipping  document  is  sent  to  DIPEC. 

245.609    Donation*. 

(&-70)  (1)  Classification  of  eligible 
donees  in  order  of  precedence  and 
approval  requirements  are: 

(i)  For  property  schedules  transmitted 
toGSA— 

(A)  Public  airports.  Donations 
approved  during  the  first  five  days  of  the 
donation  screening  period.  State  or  local 
public  airport  donations  require 
approval  of  an  appropriate  official  of  the 
Federal  Aviation  Administration, 
Department  of  Transportation,  and  GSA. 

(B)  Service  educational  activities 
(SEA).  SEA'S  have  the  same  order  of 
precedence  as  in  (2)  below.  Approval 
required  of  their  national  headquarters 
and  GSA. 

(C)  Educational,  public  health,  and 
civil  defense  institutions  and 
organizations.  Donations  approved  on  a 
first-come,  first-served  basis  with  public 


airports  and  SEAs,  during  the  last  10 
days  of  the  donation  screening  period. 
GSA  has  the  over-all  responsibility  for 
selecting  property  determined  to  be 
usable  and  necessary  for  educational, 
public  health  and  civil  defense  purposes, 
including  research  for  any  such 
purposes.  Surplus  property  is  screened 
and  distributed  for  educational,  public 
health,  and  civil  defense  purposes  by 
State  Agencies  for  Surplus  Property 
(SASPJ.  Approval  of  GSA  is  required. 

(ii)  For  property  screened  in 
accordance  with  FAR  45.608.  public 
airports.  SEAs,  and  SASP  screen  and 
select  property  for  donation  approval  by 
GSA  on  a  first-come,  first-served  basis. 

(iii)  Public  bodies.  Surplus  property 
may  be  donated  to  public  bodies  in  lieu 
of  destruction  or  abandonment  in 
accordance  with  FAR  45.611. 

(2)  In  addition  to  the  activities 
indicated  in  (1)  above,  a  Department 
may  donate,  without  expense  to  the 
United  States,  certain  material  not 
needed  by  the  Department  of  Defense  to 
veterans'  organizations,  soldiers' 
monument  associations,  state  museimis. 
and  incorporated  museums  operated 
and  maintained  only  for  educational 
purposes,  whose  charter  denies  them  the 
right  to  operate  for  profit.  For  guidance 
as  to  hmitations  and  requirements  for 
donation  to  these  activities,  see  Chapter 
X,  para.  F.  DoD  4160.21-M. 

245.6 10    Sate  of  surpiua  contractor 
Inventory. 

245.610-1     Responsibility. 

(a)  Property  under  DoD  Control. 

[\]  General. 

[i]  It  is  the  Department  of  Defense 
policy  that  when  surplus  contractor 
inventory  is  to  be  disposed  of  by  means 
of  sale,  such  sale  will  be  conducted  by 
the  contractor  in  possession  in 
accordance  with  procedures  provided  in 
this  section.  The  contractor  is  required 
to  use  best  efforts  to  sell  contractor 
inventory  in  the  manner,  at  the  times,  to 
the  extent,  and  at  the  prices  approved 
by  the  plant  clearance  officer.  "The 
contractor  is  not  required  to  extend 
credit  to  any  purchaser. 

(ii)  Surplus  contractor  inventory 
included  in  the  contractor's  inventory 
schedules  which  has  not  been  utihzed  or 
donated  under  FAR  45.609.  or  retained 
at  cost  pursuant  to  FAR  45.605,  shall  be 
sold  in  accordance  with  (2)  below  at  any 
time  after  notification  by  the  plant 
clearance  officer  that  screening  has 
been  accomplished.  Any  such  purchase, 
retention,  or  sale  shall  be  subject  to  the 
approval  of  the  plant  clearance  offficer. 

(iii)  Description  of  property. 
Description  of  property  must  be 
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adequate  for  identiricatiun  by 
prospective  bidders.  Accuracy  is 
essential  and  commercial  terminology 
desirable.  The  original  manufacturer 
and  brand  name  shall  be  included,  if 
appropriate.  When  properly  is  boxed  or 
packaged,  information  as  to  type  of 
packaging  shall  be  included. 

(iv)  Condition.  Condition  shall  be 
stated  as  "used"  or  "unused"  and  shall 
not  be  described  as  new.  If  unused 
property  is  still  in  manufacturer's 
original  containers,  a  statement  to  that 
effect  shall  be  included.  Appropriate 
qualifying  statements  shall  supplement 
the  basic  noun  description,  i.e.,  "well 
preserved,"  "some  surface  rust," 
"repairs  required,"  etc.  Condition  codes 
shall  not  be  used.  Because  of  its  non- 
specific meaning  to  the  trade,  the  term 
"salvage"  risks  downgrading  of  the 
property  in  the  bidder's  viewpoint  and 
shall  not  be  used. 

(v)  Lotting  shall  be  in  accordance  with 
the  following: 

(A)  Unused  items  shall  be  lotted  by 
make  or  manufacturer,  except  when 
quantities  or  dollar  values  are  small: 

(B)  Commercially  similar  items  shall 
be  lotted  together  when  practicable: 

(C)  Used  and  unused  items  shall  be 
lotted  separately,  unless  the  quantity, 
value,  or  nature  is  such  that  it  is 
uneconomical  to  sell  separately: 

(D)  Within  the  bounds  of  economical 
considerations,  the  size  of  lots  shall  be 
influenced  by  an  effort  to  encourage 
bidding  by  small  businesses  or 
individuals; 

(E)  No  lot  shall  be  so  small  that  the 
administrative  cost  of  selling  will  be 
disproportionate  to  the  anticipated 
proceeds; 

(F)  An  alternate  bid  for  groups  of 
items  or  for  the  entire  offering  may  be 
solicited  by  use  of  an  additional  item 
described  as  follows: 


Item 


.  (Aitemate  Bid). 


This  item  consists  of  all  property  listed  and 

described  in  Items to ,  inclusive. 

Award  under  this  item  may  be  made  only  if 
the  highest  acceptable  bid  on  this  item  is 
equal  to,  or  greater  than,  the  total  of  the 

highest  acceptable  bids  on  Items to 

,  inclusive. 

(vi)  Basis  of  sale  shall  be: 

(A)  Unit  price  basis.  Items  offered  for 
sale  shall  require  the  bid  price  to  be 
stated  in  terms  of  the  quantity  or  weight 
generally  applied  by  industry  in  the 
commercial  sale  of  such  items. 

(B)  Lot  price  basis.  When  a  sales 
offering  is  made  on  a  lot  price  basis, 
bids  shall  be  requested  only  for  the 
entire  lot.  Use  of  the  lot  prices  basis 
shall  be  held  to  a  minimum,  since  it 
precludes  adjustments.  The  lot  price 
basis  shall  be  used  only  when  property 


cannot  be  sold  by  unit  measure  or  the 
potential  monetary  recovery  is  small. 

(vii)  Formal  of  invitation.  In  large 
sales,  a  summary  list  of  items  offered 
shall  be  set  forth  and  used  as  an  item 
bid  sheet,  with  detailed  item 
descriptions  on  attached  sheets. 

(viii)  Bidder's  lists.  The  plant 
clearance  o^icer  shall  assure  that 
commodity  bidder's  lists  sufHcient  to 
obtain  adequate  competition  in  the  sale 
of  contractor  inventory  are  maintained. 
The  plant  clearance  officer  may  obtain 
additional  listings,  as  required,  from  the 
Defense  Property  Disposal  Service 
(DPDS-R).  Federal  Center.  Battle  Creek. 
Michigan  49016.  Use  of  listings 
maintained  by  DPDS  is  encouraged 
when  extremely  large  quantities  of 
property,  special  commodities,  or 
unusual  geographic  location  is  involved. 

(ix)  Auction,  spot  bid.  and  retail  sales. 
Auction,  spot  bid.  and  retail  sales  shall 
not  be  utilized  for  selling  contractor 
inventory,  unless  approved  on  an 
individual  case  basis  by  the 
departmental  headquarters  of  the 
administering  activity. 

(x)  Market  impact.  Contracting 
Officers  or  plant  clearance  officers  shall 
submit  data  to  the  Defense  Logistics 
Services  Center  (DLSC)  relative  to  the 
proposed  sale  of  machine  tools  of  any 
one  type  on  hand  at  any  single  location 
in  minimum  condition  Al.  A2,  or  A4, 
with  a  total  acquisition  cost  exceeding 
$250,000.  Sales  data  shall  include  the 
Plant  Equipment  Code  (PEC)  number, 
noun  description,  quantity,  location  of 
property,  and  the  proposed  method  of 
sale.  DLSC  shall  advise  the  contracting 
officer  or  plant  clearance  officer  within 
five  working  days  whether  or  not  sale 
proposal  is  approved.  Priority  for  sales 
approval  shall  be  given  in  those 
instances  when  plant  clearance  or  other 
expedited  actions  are  involved. 

(2)  Competitive  sales. 

(i)  General  Surplus  contractor 
inventory  shall  be  offered  for  sale  on  a 
competitive  basis  except  as  provided  in 
(3)  below.  To  the  extent  feasible, 
subcontractors  and  suppliers  should  be 
solicited  when  additional  competition  is 
likely  to  result.  The  plant  clearance 
officer  shall  provide  the  contractor  with 
instructions  relative  to  the  method  of 
soliciting  bids  and  the  basis  for  offering 
the  property  for  sale  (i.e.,  serviceable  or 
scrap).  In  determining  the  sales  method 
to  be  used,  the  plant  clearance  officer 
shall  consider  the  expected  sales 
proceeds  (based  on  previous  experience 
and  current  market)  versus  the  cost  of 
conducting  the  sale.  When  it  is 
determined  that  an  individual  sale  will 
be  uneconomical,  the  material  to  be  sold 
shall  be  combined  with  other  material 
offered  for  sale,  disposed  of  through  the 


contractor's  approved  production 
generated  scrap  disposal  procedure  or 
abandoned.  Case  files  will  be 
documented  to  show  the  basis  for  the 
decision.  The  contractor's  overall 
program,  including  all  forms  and 
procedures,  shall  be  evaluated  by  the 
plant  clearance  officer  and  shall  be 
subject  to  surveillance.  To  the  extent 
necessary,  the  plant  clearance  officer 
may  reserve  the  right  to  approve 
individual  sales  offerings  prior  to 
distribution.  When  the  plant  clearance 
officer  determines  that  sale  services  are 
required,  such  services  will  be  arranged 
for  by  the  plant  clearance  officer 
directly  with  the  organization  requested 
to  provide  the  services.  The  plant 
clearance  officer  will  justify  and 
document  this  need.  'These  documents 
shall  be  a  part  of  the  plant  clearance 
case  file.  The  agreement  reached  will 
provide  for  the  Defen.se  Property 
Disposal  Office  or  General  Services 
Administration  Regional  Office  to  return 
total  proceeds  to  the  plant  clearance 
officer  for  crediting  in  compliance  with 
FAR  45.610-3. 

(ii)  Solicitation  of  bids.  Contractors 
shall  solicit  bids  by  formal  invitations, 
unless  informal  bid  procedures  have 
been  approved  by  the  plant  clearance 
officer  as  provided  in  (B)  below: 

(A)  Formal  bid  procedures. 

Bids  shall  be  solicited  a  minimum  of 
15  calendar  days  in  advance  of  the 
opening  of  bids  to  allow  bidders  an 
adequate  opportunity  to  inspect  the 
property  and  prepare  and  formally 
submit  bids: 

Invitations  shall  be  circulated  to  a 
sufficient  number  of  prospective  bidders 
to  assure  wide  competition,  including 
the  original  suppliers  and  those 
prospective  bidders  designated  by  the 
plant  clearance  officer  and  the 
contractor 

In  addition  to  mailing  or  delivering  a 
notice  of  the  proposed  sale  to  all 
prospective  bidders,  the  contractor  may 
supplement  this  sales  method  by — 

Displaying  a  notice  of  the  proposed 
sale  in  appropriate  public  places; 

Displaying  a  notice  of  the  proposed 
sale  in  appropriate  trade  journals  or 
magazines:  or 

Publishing  a  notice  of  the  proposed 
sale  in  a  newspaper  of  general 
circulation  in  the  locality  in  which  the 
property  is  located,  when  the  results  of 
such  paid  commercial  advertising  is 
expected  to  justify  the  additional 
expenses  involved. 

When  the  acquisition  cost  of  property 
to  be  sold  at  one  time,  at  one  place,  is 
$250,000  or  more,  notice  of  each  such 
proposed  sale  shall  be  transmitted  to  the 
U.S.  Department  of  Commerce. 
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Commerce  Business  Daily  Office,  Sales 
Section.  P.O.  Lock  Box  5999.  Chicago, 
Illinois,  60680.  The  notice  shall  be  sent 
at  as  early  a  date  as  possible  in  advance 
of  the  sale  but  at  least  20  days  prior  to 
the  date  when  the  bids  will  be  opened, 
or,  in  the  case  of  spot  bid  or  auction 
sale,  when  the  sale  will  be  conducted. 
Such  notice  shall  be  transmitted  by 
fastest  mail  available  and  shall  be  in 
synopsis  form  suitable  for  printing 
directly  from  the  text  so  transmitted 
without  editing  or  condensing.  Double 
space  lines  will  be  used  to  describe  each 
sales  action;  and  the  length  of  the  line 
should  be  approximately  65,  but  not  to 
exceed  69  character  spaces  and  will 
contain  the  following  information  in  the 
order  listed:  the  name  and  address  of 
the  contractor  who  will  issue  the 
invitation;  the  name  or  title,  address, 
and  telephone  number  of  the  official 
from  whom  copies  of  the  sales  o^ering 
and  other  information  can  be  obtained; 
a  description  of  the  property  to  be  sold; 
when  deemed  desirable,  the  total 
estimated  acquisition  cost;  the  number 
of  the  invitation  or  sale;  the  date  of  the 
sale  or  bid  opening,  the  types  of  sale, 
i.e..  sealed  bid.  spot  bid.  or  auction;  and 
the  location(s)  of  the  property.  The 
utmost  care  should  be  exercised  in 
describing  the  types  of  property  to  be 
sold  in  order  to  assure  interest  by  the 
maximum  number  of  jsotential  buyers 
but,  at  the  same  time,  condense  the 
information  so  that  minimum  space  in 
the  Department  of  Commerce 
publication  will  be  required  for  printing. 
Where  the  acquisition  cost  is  less  than 
$250,000  such  notice  may  be  transmitted, 
when  considered  desirable,  in 
accordance  with  the  procedures 
prescribed  above. 

(B)  Informal  bid  procedures.  When  the 
amount  or  value  of  the  property  is  not 
large  enough  to  warrant  preparation  of  a 
formal  notice  of  the  proposed  sale  or 
other  special  circumstances  are  present, 
invitations  to  bid  may,  with  the 
approval  of  the  plant  clearance  officer, 
be  issued  orally,  by  telephone  or  by 
other  informal  media,  so  long  as  the 
element  of  competition  is  maintained 
and  each  such  sale  is  fully  documented 
to  include  a  record  of  solicitations  and 
written  confirmation  of  informal  bids. 
Any  bid  by  the  contractor  or  its 
employees  shall  be  submitted  to  the 
plant  clearance  officer  prior  to 
solicitation  of  bids  by  the  contractor 
from  other  prospective  bidders. 

(iii)  Formal  invitations.  Sale  by  formal 
invitation  shall  include  as  a  minimum 
general  sale  terms  and  conditions 
provided  in  245.7102-6(a)  and,  when 
necessary,  special  conditions  in 
245.7102-6(b].  The  plant  clearance 


of^cer  or  representative  shall  be  present 
to  witness  bid  openings.  Within  two 
working  days  after  bid  opening,  the 
contractor  shall  submit  to  the  plant 
clearance  officer  two  copies  of  an 
abstract  of  all  bids,  signed  by  the 
witnessing  Government  representative. 
All  awards  shall  be  subject  to  the 
approval  of  the  plant  clearance  officer 
as  indicated  in  (iv)  below. 

(iv)  Bid  reservations.  All  invitations 
for  bid  shall  reserve  the  right  to  reject 
any  or  all  bids  and  shall  require 
payment  of  the  full  purchase  price  prior 
to  delivery  of  the  property  to  the 
purchaser. 

(v)  Approval  of  sale.  Bids  shall  be 
evaluated  by  the  plant  clearance  officer 
to  establish  that  the  sale  price  is  fair  and 
reasonable  in  the  light  of  reasonable 
knowledge  or  test  of  the  market,  due 
regard  being  given  to  current  prices  for 
products  for  which  quotations  are 
published  and  to  the  circumstances, 
nature,  condition,  quantity,  and  location 
of  the  property.  Current  maricet  price 
appraisal  or  price  received  may  be 
obtained  from  DPDS  upon  request. 
Award  shall  be  approved  to  that 
responsible  bidder  whose  bid  is  most 
advantageous  to  the  Government  price 
and  other  factors  considered.  Award 
shall  not  be  approved  to  any  bidder  who 
would  not  be  eligible  to  enter  into  a 
sales  contract  with  the  Department  of 
Defense  in  accordance  with  the 
provisions  of  the  Consolidated  List  of 
Debarred.  Suspended,  and  Ineligible 
Contractors.  If  it  is  determined  that  a 
compelling  reason  exists  to  make  an 
award  to  a  contractor  on  the 
Consolidated  List,  the  plant  clearance 
officer  shall  request  approval  from  the 
departmental  headquarters  of  the 
administering  activity. 

(vi)  Award  by  contractor.  The  plant 
clearance  officer  shall  notify  the 
contractor  within  five  working  days  of 
the  bidder  to  whom  an  award  shall  be 
made.  The  contractor  shall  make  the 
award,  collect  the  proceeds  of  sale,  and 
release  the  property  to  the  purchaser. 
The  contractor  shall  provide  the  plant 
clearance  officer  with  evidence  of 
delivery  reflecting  actual  quantities 
released  to  the  purchaser. 

(3)  Negotiated  sales. 

(i)  Negotiated  sales,  including 
purchases  or  retentions  at  less  than  cost 
by  the  contractor,  may  be  made  when 
the  contracting  department  or  the  plant 
clearance  officer  determines  and 
documents  in  accordance  with 
245.613(d)  and  FAR  Subpart  1.7.  as 
appropriate,  that  the  use  of  this  method 
of  sale  is  essential  to  expeditious  plant 
clearance,  or  is  otherwise  justified  on 
the  basis  of  circumstances  enumerated 


below,  provided,  that  the  Government's 
interests  are  adequately  protected. 
Negotiated  sales,  including  purchases  or 
retentions  at  less  than  cost  by  the 
contractor,  shall  be  at  prices  which  are 
fair  and  reasonable  and  not  less  than 
the  proceeds  which  could  reasonably  be 
expected  to  be  obtained  if  the  property 
was  offered  for  competitive  sale. 
Specific  conditions  justifying  negotiated 
sales  are: 

(A)  Scientific  equipment  allocated  to 
terminated  research  and  development 
contracts  with  educational  institutions; 

(B)  When  no  acceptable  bids  have 
been  received  as  a  result  of  competitive 
biddmg  under  a  suitably  advertised  sale; 

(C)  When  property  is  of  such  small 
value  that  the  proceeds  to  be  derived 
would  not  warrant  the  expense  of  a 
formal  competitive  sale; 

(D)  When  the  disposal  will  be  to 
states,  territories,  possessions,  political 
subdivisions  thereof,  or  tax-supported 
agencies  therein,  and  the  estimated  fair 
market  value  of  the  property  and  other 
satisfactory  terms  of  disposal  are 
obtained: 

(E)  When  the  specialized  nature  and 
limited  use  potential  of  the  property 
would  create  negligible  bidder  interest; 

(F)  When  removal  of  the  property 
would  result  in  a  significant  reduction  in 
value,  or  the  accrual  of  disproportionate 
expenses  in  handling;  or 

(G)  When  it  can  be  clearly  established 
that  such  action  is  essential  to  the 
Government's  interests. 

(ii)  In  those  instances  when  the 
contracting  department  has  concluded 
that  it  is  appropriate  to  sell  production 
equipment  to  the  contractor  in 
possession  by  means  of  noncompetitive 
negotiated  sale,  the  department  will 
provide  the  CAO  with  the  required  sales 
justification  including  any  special  sales 
provisions  that  may  be  appropriate. 

(4)  Applicability  of  antitrust  laws. 
When  contractor  inventory  with  an 
acquisition  cost  of  $3,000,000  or  more  (or 
any  patents,  processes,  techniques,  or 
inventions,  irrespective  of  cost]  is  to  be 
sold  or  otherwise  disposed  of  to  private 
interest,  the  Department  concerned  shall 
promptly  notify  the  Attorney  General 
and  the  Administrator,  General  Services 
Administration,  of  the  proposed 
disposal  and  the  probable  terms  or 
conditions  thereof.  Prior  to  approving  or 
effecting  the  proposed  disposition,  the 
plant  clearance  officer  shall  obtain 
antitrust  clearance  by  transmitting  the 
following  information  relative  to  the 
proposed  sale  through  departmental 
channels  of  the  administering  activity 
for  submission  by  that  activity  to  the 
Department  of  Justice  and  the  General 
Services  Administration:  Report  Control 
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Symbol  DD  DR&E(AR)  1492  has  been 
assigned  for  this  reporting  requirement. 

(i)  Location  and  description  of 
property  (specifying  the  tonnage,  if 
scrap); 

(ii)  Proposed  sale  price  of  property 
(explaining  the  circumstances  if 
proposed  purchaser  was  not  highest 
bidder): 

(iii)  Acquisition  cost  of  property  of 
Government; 

(iv)  Manner  ot  saie.  indicating 
whether  by — 

(A)  Sealed  bid  (specifying  number  of 
purchasers  solicited  and  bids  received), 

(B)  Auction  or  spot  bid  (stating  how 
sale  was  advertised),  or 

(C)  Negotiation  (explaining  why 
property  was  not  offered  for  sale  by 
competitive  bid); 

(vj  Proposed  purchaser's  name, 
address,  and  trade  name  (if  any),  under 
which  proposed  purchaser  is  doing 
business; 

(vi)  If  a  corporation,  give  name  of 
state  and  date  of  incorporation,  and 
name  and  address  of — 

(A)  Each  holder  of  25  percent  or  more 
of  the  corporate  stock. 

(B)  Each  subsidiary,  and 

(C)  Each  company  under  common 
control  with  proposed  purchaser 

(vii)  If  a  partnership,  give — 

(A)  Name  and  address  of  each 
partner,  and 

(B)  Other  business  connections  of 
each  partner, 

(viii)  Nature  of  proposed  purchaser's 
business,  indicating  whether  its  scope  is 
local,  statewide,  regional,  or  national; 

(ix)  Estimated  dollar  volume  of  sales 
of  proposed  purchaser  (as  of  latest 
calendar  or  fiscal  year); 

(x)  Estimated  net  worth  of  proposed 
purchaser  and 

(xi)  Proposed  purchaser's  intended 
use  of  property.  Disposition  shall  be 
withheld  pending  receipt  of  advice  from 
the  Attorney  General  as  to  whether  the 
proposed  disposal  action  would  tend  to 
create  or  maintain  a  situation 
inconsistent  with  the  antitrust  laws.  If 
the  Attorney  General  advises  that  the 
proposed  disposition  would  tend  to 
create  or  maintain  a  situation 
inconsistent  with  the  antitrust  laws, 
such  disposition  will  not  be  made.  When 
property  with  a  total  acquisition  cost  of 
$3,000,000  or  more  is  offered  for  sale  on 
a  competitive  bid  basis,  the  condition  of 
sale  specified  in  245.7102-6(b](8)  shall 
be  included  in  the  invitation  for  bid. 
When  the  sale  is  not  competitive,  the 
prospective  purchaser  shall  be  informed 
that  Tinal  consummation  of  the  sale  is 
subject  to  determination  by  the  Attorney 
General.  The  purchaser  on  either  a 
competitive  or  noncompetitive  sale  shall 
be  required  to  complete  a  questionnaire. 


providing  the  information  outlined  in  (v) 
through  (xi)  above. 

(5)  Foreign  contractor  inventory. 

(i)  To  prevent  diversion, 
transshipment,  or  re-export  of  contractor 
inventory  located  in  foreign  countries  to 
prohibited  destinations  and  the  use  of 
such  inventory  adversely  to  the  interests 
of  the  United  States,  the  sale  or  other 
disposition  of  such  inventory  by  the 
contractor,  including  sales  to  foreign 
governments,  shall  be  made  in 
accordance  with  (ii)  and  (iii)  below. 

(ii)  Sales  contracts  or  other  documents 
for  passing  title  to  foreign  contractor 
inventory  shall  contain  the  following 
certificate: 

The  Purchaser  certifies  that  the  property 
covered  by  this  contract  will  l>e  used  In 
(insert  name  of  country).  In  the  event  resale 
or  export  is  to  be  effected  by  the  Purchaser  of 
any  of  the  property,  acquired  at  a  price  in 
excess  of  One  Thousand  United  Slates 
Dollars  (Sl.OOO)  or  its  equivalent  in  other 
currency  at  the  official  rate  of  exchange,  the 
Purchaser  agrees  to  obtain  the  approval  of 

(insert  name  and  address 

of  Sales  Contracting  Officer). 

(iii)  The  sales  contracting  officer  shall 
approve  sales  contracts  and  requests  for 
approval  of  resales  or  exports  only  if: 

(A)  The  proposed  purchaser's  name 
does  not  appear  on  the  Consolidated 
List  of  Debarred,  Suspended  and 
Ineligible  Contractors,  and 

(B)  If  the  sales  contract  contains  a 
provision  prohibiting  exports  by 
purchasers  and  subpurchasers  to 
communist  areas,  as  listed  in  FAR 
25.702. 

(iv)  Any  disposals  of  foreign 
contractor  inventory  by  the  United 
States  Government,  as  distinguished 
from  disposal  by  a  contractor,  shall  be 
in  accordance  with  the  security  trade 
control  regulation  on  foreign  excess 
sales,  and  regulations  dealing  with 
integrity  and  reliability  checks. 

(v)  Generally,  disposal  activities  of 
the  Military  Departments  shall  be 
utilized  to  accomplish  the  disposition  of 
surplus  contractor  inventory  located  in 
foreign  countries  except  Canada. 
Contractor-conducted  sales  may  be 
authorized,  provided  the  interests  of  the 
Government  are  adequately  protected. 

245.610-3    Procsads  of  sal«. 

(S-70)  When  payments  are  due  the 
contractor  under  the  applicable 
contract,  and  unless  otherwise  provided^ 
in  the  contract,  the  proceeds  of  any  sale, 
purchase,  or  retention  shall  be  credited 
to  the  Government  as  part  of  the 
settlement  agreement,  or  otherwise 
credited  to  the  price  or  cost  of  the  work 
covered  by  the  contract,  or  applied  in 
the  maiuier  directed  by  the  contracting 
officer.  The  plant  clearance  officer  will 


maintain  an  open  suspense  record  until 
the  plant  clearance  officer  has  verified 
that  credit  has  in  fact  been  applied, 
unless  another  Government 
representative  has  specifically  assumed 
this  responsibility. 

(S-7t)  Proceeds  from  contractor- 
conducted  sales  which  have  not  been 
credited  as  provided  in  (S-70)  above 
shall  be  collected  by  the  contractor  and 
remitted  to  the  plant  clearance  officer. 

(S-72)  All  proceeds  of  sale  remitted  to 
the  plant  clearance  officer  shall  be 
delivered  to  the  designated  disbursing 
officer  by  means  of  DD  Form  1131,  Cash 
Collection  Voucher,  within  two  working 
days  after  receipt.  Transmittals  shall 
identify  the  acquisition  contract  by 
number  and  name  of  the  contractor. 

245.613    Property  disposal  determinations. 

Written  determinations  supporting 
disposal  actions  in  the  following 
categories  shall  be  made  and  placed  in 
the  plant  clearance  case  file: 

(a)  Salvage  determination; 

(b)  Scrap  determinations  (not  required 
for  production  scrap): 

(c)  Abandonment  and/or  destruction 
determinations; 

(d)  Disposal  by  noncompetitive  sale; 
and 

(e)  Other  actions  considered 
necessary  by  the  plant  clearance  officer. 
Determinations  shall  be  recorded  on  DD 
Form  1641.  Disposal  Determination/ 
Approval. 

Subpart  245.70 — Appointment  of 
Property  Administrator 

245.7001     Appointment  of  property 
administrator. 

245.7001-1     Selection,  appointment,  and 
termination. 

The  selection,  appointment  and 
termination  of  appointment  of  property 
administrators  shall  be  made  in  writing 
by  the  Head  of  a  Contracting  Activity  or 
designee  for  the  Defense  Logistics 
Agency  and  by  the  head  of  the  contract 
administration  office  or  designee  for  the 
other  Departments.  In  selecting  qualified 
property  administrators,  the  appointing 
authority  shall  consider  experience, 
training,  education,  business  acumen, 
judgment,  character,  and  ethics. 

245.7001-2    Evaluation  crtteria. 

In  considering  experience,  training 
and  education,  the  following  shall  be 
evaluated: 

(a)  Experience  in  accounting,  material 
control,  inventory  control  and  allied 
functions: 

(b)  Formal  education  or  specialization 
in  such  areas  as  evaluating,  monitoring, 
administering,  or  coordinating  industrial 
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property  programs  or  implementing 
plans  and  policies  in  support  of 
diversified  property  control  system:  and 
(c)  Knowledge  of  the  provisions  of  this 
and  other  applicable  regulations. 

245.7001-3    (Reserved! 

245.7001-4    Dutfes  »na  rvsponslMMIes  of 
plant  clearance  officer. 

The  plant  clearance  officer  shall  be 
responsible  for 

(a)  Providing  the  contractor  with 
instructions  and  advice  regarding  the 
proper  preparation  of  inventory 
schedules: 

(b)  Accepting  or  rejecting  inventory 
schedules  and  DD  Form  1342; 

(c)  Conducting  or  arranging  for 
inventory  verification; 

(d)  Initiating  prescribed  screening  and 
effecting  resulting  transfer  and  donation 
actions; 

(e)  Final  plant  clearance  of  contractor 
inventory: 

(f)  Pre-invcnfory  scrap 
determinations,  as  appropriate; 

(g)  Evaluating  the  adequacy  of  the 
contractor's  procedures  for  effecting 
property  disposal  actions: 

(h)  Determining  method  of  disposal; 

(i)  Surveillance  of  contractor- 
conducted  sales: 

(j)  Accounting  for  all  contractor 
inventory  reported  by  the  contractor 

(k)  Advising  and  assisting,  as 
appropriate,  the  contractor,  inventory 
control  manager,  other  federal  agencies, 
or  higher  headquarters  in  all  actions 
relating  fo  the  proper  and  timely 
disposal  of  contractor  inventory: 

(1)  Approving  method  of  sale, 
evaluating  bids,  and  approving  sate 
prices  for  contractor-conducted  sales; 

(m)  Recommending  the 
reasonableness  of  selling  expenses  on 
contractor-conducted  sales; 

(n)  Securing  anti-trust  clearance,  as 
required:  and 

(o)  Advising  the  contracting  officer  on 
all  property  disposal  matters. 

Subpart  245.71 — Fonns,  Instructions, 
and  Reports 

245.7101     Forms. 

The  forms  listed  below  are  prescribed 
for  use  in  the  performance  of  plant 
clearance  actions  covered  in  FAR 
Subpart  45.6  and  Subpart  245.6. 

245.7101-1    Standard  Fonn  97. 

Certificate  of  Release  of  a  Motor 
Vehicle  (Agency  Record  Copy)  will  be 
executed  by  the  contracting  officer  and 
furnished  to  the  purchaser.  Plant 
clearance  officers  will  process  Standard 
Form  97  in  connection  with  transfers, 
donations,  and  sales  of  motor  vehicles. 
Precautionary  measures  will  be  taken  to 


prevent  unauthorized  persons  from 
obtaining  these  forms.  (245.7102-6) 

245.7101-2    DO  Fonn  1131. 

Cash  Collection  Voucher  shall  be  used 
to  remit  proceeds  of  sale  to  the 
appropriate  disbursing  officer. 

245U7101-3    DDFonn1149. 

Requisition  and  Invoice  Shipping 
Document  shall  be  used  for  transfers 
and  donations  of  excess  or  surplus 
contractor  irrventory,  except  IPE  shall 
ordinarily  be  shipped  by  DD  Form  1348- 
1,  provided  that  any  donation  of  IPE 
may  be  shipped  via  DD  Form  1149. 

245.7101-4     DO  Form  1342. 

DoD  Property  Record  shall  be  used  to 
report  idle  industrial  plant  equipment  to 
DIPEC  for  worldwide  screening. 

245.7101-5    DO  Form  164a 

Request  for  Want  Clearance  shall  be 
used  to  request  plant  clearance 
assistance  or  transfer  plant  clearance. 

245.7101-6    DO  Form  1638. 

Report  of  Excess  and  Surplus 
Contractor  hiventory  shall  be  used  to 
provide  a  uniform  reporting  system  of 
essential  management  data  reflecting 
the  scope  and  effectiveness  of  the 
contractor  inventory  utilization  and 
disposal  program. 

245.710T-7    DD  Form  1641. 

Disposal  Determination/Approval 
shall  be  used  to  support  disposal 
determinations. 

245.7101-6    DDForm163& 

Plant  Clearance  Case  Register 
provides  a  permanent  numerical  listing 
of  plant  clearance  cases  and  shall  be 
maintained  by  each  office  performing  a 
plant  clearance  functioiu  The  space 
provided  on  the  right-hand  side  of  the 
form  may  be  used  for  additional 
columns  and  headings  considered 
essential  by  management  officials.  In 
those  instances  when  the  plant 
clearance  register  has  been  mechanized, 
a  mechanized  form  may  be  used  in  lieu 
of  the  DD  Form  1635. 

245.7101-9    DO  Form  1348-1. 

DoD  Single  Line  Item  Release/Receipt 
Document  shall  be  used  for  all  transfers 
of  idle  Industrial  Plant  Equipment  and 
Contractor  Inventory  Redistribution 
System  (CIRS)  inventory  when  directed 
by  DIPEC. 

245.7102    Instructions. 

Additional  instructions  are  provided 
below  for  completing  the  forms  or 
reports  prescribed  in  this  section. 


245.7102-1    Instructions  for  performing 
Inventory  veriftcation  and  determination  of 
sHocabHMy. 

The  following  instructions  shall  be 
observed  in  verifying  inventory 
schedules: 

(a)  AllocabiJ/ty.  I>etermtne 
allocabiiity  of  inventory  by  reviewing 
contract  requirements,  delivery 
schedules,  bills  of  material,  arid  other 
pertinent  material.  Determine  whether 
schedules  include; 

(1)  Material  which  would  not  have 
been  required  for  completion  of  the 
terminated  or  modified  portion  of  the 
contract; 

(2)  Material  in  quantities  indicating  an 
unreasonable  anticipation  of  contract 
requirements:  or 

(3)  Material  which  might  be  utilized 
on  the  continuing  portion  of  the  contract, 
or  diverted  to  other  work  of  the 
contractor,  either  commercial  or 
Government.  Utilize  sound  judgment 
and  experience  gained  during  the  life  of 
the  contract  in  detecting  common  items. 
in  addition  review — 

(i)  Contractor's  purchase  orders  for 
current  acquisition  of  similar  material, 

fii)  Contractor's  plans  and  orders  for 
current  and  scheduled  production, 

(iii)  Contractor's  stock  record  cards, 
anid 

(iv)  Contractor's  bills  of  material 
prepared  for  items  similar  to  the 
terminated  or  modified  items. 

(b)  Quantity.  Assure  that  the 
quantities  of  inventory  available  are  in 
accordance  with  the  quantities  listed  on 
the  inventory  schedules.  While  a 
complete  physical  count  of  each  item  of 
inventory  normally  need  not  be 
performed,  sufficient  checks  to  assure 
that  the  quantities  are  accurate  shall  be 
performed. 

(c)  Condition.  Assure  that  the 
condition  of  the  inventory  is  in 
accordance  with  that  shown  on  the 
inventory  schedules. 

245.7102-2    DD  Form  1638. 

Report  of  Excess  and  Surplus 
Contractor  Inventory  shall  be  used  by 
all  contract  administration  offices 
having  plant  clearance  responsibility  for 
reporting  cases  under  which  di^osition 
of  contractor  inventory  actually  has 
been  effected.  Cases  transferred  to  other 
offices  will  not  be  included.  Only  the 
column  total  for  each  line  of  this  report 
will  be  completed,  unless  the 
departmental  headquarters  of  the 
administering  activity  desires  a 
breakout  of  DIPEC-con trolled  property 
and  directs  completion  of  other  column. 
Reports  shall  be  prepared  on  a  quarterly 
basis  covering  report  periods  ending  31 
March,  30  |iine,  30  September,  and  31 
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December,  and  shall  be  submitted  in 
duplicate  to  the  Departmental 
Headquarters  of  the  administering 
activity,  no  later  than  10  working  days 
after  the  close  of  the  report  period.  This 
reporting  requirement  is  assigned  Report 
Control  Symbol  DD(iaL)(Q)1430.  All 
items  on  the  report  are  self-explanatory 
except  as  follows: 

(a)  Line  1.  Insert  exact  totals  from  line 
7  of  preceding  report. 

(b)  Line  2.  Insert  net  increase  or 
decrease  due  to  shortage,  overages, 
errors,  or  withdrawals  (other  than 
purchases  or  retentions  at  cost). 

(c)  Line  3.  Insert  totals  representing  all 
excess  inventory  reported  by  the 
contractors  for  plant  clearance  purposes 
during  reporting  period. 

(d)  Line  4.  Insert  total  of  lines  1,  2,  and 
3. 

(e)  Line  5.  Insert  totals  representing  all 
plant  clearance  cases  completed  during 
the  reporting  period.  Cases  shall  not  be 
reported  as  completed  until  physical 
removal  (or  other  fmal  disposition]  has 
been  accomplished.  Acquisition  cost 
must  equal  acquisition  cost  on  line  19. 

(f)  Line  8.  Insert  amount  which 
contractor  in  possession  is  retaining  or 
withdrawing  at  full  acquisition  cost. 

(g)  Line  9.  Insert  full  acquisition  cost 
in  appropriate  column,  and  in 
"Proceeds"  column  insert  the  acquisition 
cost  less  approved  handling, 
transportation,  or  restocking  charges. 

(h)  Line  10.  Insert  total  acquisition 
cost  of  all  transfers  accomplished  during 
the  reporting  period.  On  lines  lOA 
through  lOH,  insert  subtotals 
representing  value  of  transfers  to  each 
service  or  agency  indicated.  Line  10 
represents  the  total  of  the  individual 
amounts  shown  on  lines  lOA  through 
lOH.  Caution  should  be  taken  to  exclude 
the  amount  on  lines  lOA  through  lOH 
when  obtaining  the  grand  total  on  line 
19  of  the  several  columns  of  Section  II. 

(i)  Lines  12  through  14.  Insert  gross 
proceeds.  When  approved  costs  of  sale 
are  reimbursed  from  proceeds,  net 
proceeds  shall  be  identified  in 
"Remarks". 

(j)  Line  15.  Insert  acquisition  cost  of 
inventory  sold  by  the  contractor  with 
proceeds  applied  as  a  credit  to 
overhead. 

(k)  Lines  16  and  IS.  Lines  16  and  18 
may  be  used  to  identify  and  report 
transactions  not  otherwise  identified. 

(1)  Line  19.  Insert  total  of  lines  8 
through  18.  Acquisition  cost  must  equal 
acquisition  cost  on  line  5. 

245.7102-3    Instruction*  for  Mtat>UsMng  a 
plant  dMM-anc*  c«s«. 

Upon  receipt  of  acceptable  inventory 
schedules  or  DD  Form  1342  from  the 
contractor  or  from  other  Government 


sources  provided  by  this  Part,  the  plant 
clearance  ofl^icer  shall  assign  a  plant 
clearance  case  number  in  accordance 
with  245.7102-4  and  establish  a  plant 
clearance  case  file.  The  case  number, 
contractor's  name,  and  contract  number 
shall  be  identified  on  the  case  folder. 
Termination  inventory  shall  be 
identified  with  the  word  "Termination" 
on  the  outside  of  the  case  folder  to 
insure  priority  handling.  Separate   . 
submissions  of  inventory  schedules  and 
DD  Forms  1342,  applicable  to  one 
contract  at  the  same  location,  shall  be 
consolidated,  whenever  possible,  under 
one  plant  clearance  case.  The  plant 
clearance  case  file,  as  a  minimum,  shall 
contain  the  following: 

(a)  Copy  of  inventory  schedules  or  DD 
Form  1342.  (The  copy  of  the  inventory 
schedule  will  be  annotated  by  the  plant 
clearance  office  to  reflect  all  disposal 
actions  accomplished.  Upon  completion 
of  all  plant  clearance  actions,  this  copy 
should  reflect  disposition  of  all 
inventory  reported  for  plant  clearance 
action.]; 

(b)  Copy  of  letters  or  transmittal 
documents  forwarding  contractor 
inventory  to  the  appropriate  screening 
activity; 

(c)  Copies  of  all  shipping  instructions, 
correspondence,  or  other  instructions 
directing  the  disposition  of  contractor 
inventory,  or  evidence  of  no 
requirements; 

(d)  Copies  of  all  shipping  documents 
accomplishing  transfer  or  shipment  of 
contractor  inventory; 

(e)  Copy  of  Inventory  Verification 
Survey  or  other  forms  evidencing 
completion  of  allocability  review; 

(f)  Copies  of  appropriate  forms 
authorizing  donation; 

(g)  Copies  of  all  appropriate  forms 
evidencing  the  sale  of  contractor 
inventory; 

(h)  Appropriate  documentation 
indicating  proper  disposition  of  any 
proceeds  resulting  from  plant  clearance 
action; 

(i)  Copies  of  all  other  correspondence 
or  forms  bearing  on  disposal  actions 
concerned  with  the  case; 

()]  Copies  of  all  pertinent 
correspondence  and  approvals 
concerning  Property  Disposal  Review 
Board  cases,  and  antitrust  clearance, 
when  required;  and 

(k]  Copy  of  Inventory  Disposal  Report 

245.7102-4    Instructions  for  assigning 
plant  cicarancs  cass  numtMr. 

(a)  The  plant  case  number  shall 
consist  of  a  three-part,  11-digit  number 
constructed  as  follows: 

(1]  The  flrst  part  shall  be  a  six  digit 
(alphanumeric  combination],  as  shown 
in  the  DoD  Activity  Address  Directory 


assigned  to  the  contract  administering 
activity. 

(2)  The  second  part,  digits  7  through  10 
shall  consist  of  the  following:  7th 
through  9th  digits — Consecutively 
numbered  serial  number,  locally 
assigned,  using  alpha  and  numeric 
characters  commencing  with  001  at  the 
beginning  of  each  calendar  year,  and 
continuing  as  necessary  through  ZZZ. 

(3)  The  third  part,  11th  digit,  will  be  a 
single  alpha  code  to  identify  the 
Department: 

C — Army 

Q — Navy 

E— Air  Force 

L — Marine  Corps 

U — Defense  Logistics  Agency 

N — Defense  Nuclear  Agency 

M — Defense  Mapping  Agency 

S — National  Aeronautics  and  Space 

Administration 
O — Non-DoD  Activities 

(b]  Combined,  the  plant  clearance 
case  number  assigned  by  the  plant 
clearance  officer  will  be  in  accordance 
with  the  following  examples: 

"S4403A-0010-Q"  and  ••S4403A-ZZZ2-Q" 

(1]  "S4403A"  indicates  that  the  Dallas 
Defense  Contract  Administration 
Services  Region  is  designated  as  the 
office  to  which  the  plant  clearance 
officer  is  assigned. 

(2)  "0010"  indicates  that  this  is  the 
first  case  established  by  the  Dallas 
Defense  Contract  Administration 
Services  Region  in  calendar  year  1970 
and  "ZZZ2"  the  8199th  case  in  calendar 
year  1972. 

(3)  "Q"  indicates  that  the  Navy  is  the 
owning  military  service. 

(c)  The  plant  clearance  case  number 
assigned  will  be  recorded  on  DD  Form 
1635,  Plant  Clearance  Case  Register, 
which  will  provide  a  permanent 
numerical  listing  of  plant  clearance 
cases. 

245.7102-5    Form  letter  for  transmitting 
DO  Form  1342  to  DIPEC. 

The  following  minimum  information 
shall  be  included  in  the  letter 

(1]  The  number  of  DD  Form  1342 
included; 

(2)  Automatic  Release  Date; 

(3)  Screening  Complete  Date; 

(4)  Contractor's  name  and  address; 

(5)  Procurement  Instrument 
Identification  (Contract]  Number, 

(6]  The  name  and  address  of  the 
contracting  activity  that  awarded  the 
facility  or  other  type  contract  which 
permitted  the  contractor  to  acquire  the 
industrial  plant  equipment; 

(7]  The  location  of  the  industrial  plant 
equipment; 

(8]  Total  acquisition  cost; 
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(9)  A  note  stating  that  the  ARO  will 
not  be  extended; 

(10)  A  note  substantially  as  follows: 
All  requests  for  transfer  or  shipment  must 
indicate  appropriate  fund  citation  for 
packing,  crating,  and  handling  charges. 
Government  Bills  of  Lading  (GBL)  shouM  be 
furnished  when  possible.  If  shipments  will  be 
accomplished  by  other  than  a  GBU  DIPEC 
must  cite  transportation  funds; 

and 

(11)  A  signature  block  containing  the 
name  of  the  plant  clearance  officer. 

245.7102-4    Gensral  sales  terms  and 
conditions,  and  spscial  conditions  of  sale, 
(a)  The  following  general  sales  terms 
and  conditions  shall  be  included,  as  a 
minimum,  in  contractor-conducted  sales 
by  formal  invitation: 

(1)  Inspection.  The  Bidder  is  invited, 
urged,  and  cautioned  to  inspect  the 
property  to  be  sold  prior  to  submitting  a 
bid.  Property  will  be  available  for 
inspection  at  the  places  and  times 
specified  in  the  Invitation.  In  no  case 
will  failure  to  inspect  constitute  grounds 
for  the  withdrawal  of  a  bid  after 
opening. 

(2)  Condition  and  location  of  property. 
Unless  otherwise  specifically  provided 
in  the  Invitation,  all  property  listed 
therein  is  offered  for  sale  "as  is"  and 
"where  is."  If  it  is  provided  therein  that 
the  Contractor  shall  load,  then  "where 
is"  means  f  o.b.  conveyance  at  the  point 
specified  in  the  Invitation.  The 
description  is  based  on  the  best 
available  information.  However,  the 
Contractor  makes  no  warranty,  express 
or  implied,  as  to  quantity,  kind, 
character,  quality,  weight,  size,  or 
description  of  any  of  the  property  or  its 
fitness  for  any  use  or  purpose.  Except  as 
provided  in  Conditions  No.  (8)  and  (10), 
no  request  for  adjustment  in  price  or  for 
rescission  of  the  sale  will  be  considered. 
This  is  not  a  sale  by  sample. 

(3)  Consideration  of  bids.  The  Bidder 
agrees  that  its  bid  will  not  be  withdrawn 
within  the  period  of  time  specified  for 
the  acceptance  thereof  following  the 
opening  of  bids  (sixty  (60)  calendar  days 
if  no  period  is  specified  by  the 
Contractor  or  by  the  Bidder,  but  not  less 
than  ten  (10)  calendar  days  in  any  case) 
and  that  during  such  period  its  bid  will 
remain  firm  eind  irrevocable.  The  right  is 
reserved  to  reject  any  or  all  bids,  to 
waive  any  technical  defects  in  bids,  and 
unless  otherwise  specified  in  the 
offering  or  by  the  Bidder,  to  accept  any 
one  item  or  group  of  items  in  the  bid. 
Unless  the  Invitation  otherwise 
provides,  bids  may  be  submitted  on  any 
or  ail  items.  However,  unless  the 
Invitation  otherwise  provides,  a  bid  ' 
covering  any  listed  item  must  be      "{ 
submitted  on  the  basis  of  the  unit 


specified  for  that  item  and  must  cover 
the  total  number  of  units  designated  for 
that  item.  In  case  of  error  in  the 
extension  of  prices,  unit  prices  will 
govern. 

(4)  Payment.  The  Purchaser  agrees  to 
pay  for  property  awarded  to  the 
purchaser  in  accordance  with  the  prices 
quoted  in  the  purchaser's  bid.  Payment 
of  the  full  purchase  price,  subject  to  any 
adjustment  pursuant  to  Condition  No. 
(8),  must  be  made  within  the  time 
specifled  for  removal  and  prior  to 
delivery  of  any  of  the  property.  In  the 
event  that  any  adjustment  is  made 
pursuant  to  Condition  No.  (8),  payment 
must  be  completed  immediately 
subsequent  to  such  adjustment.  The 
balance  of  the  purchase  price  after 
applying  the  total  bid  deposit  made  by 
the  Purchaser  (if  a  bid  deposit  was 
required)  under  the  Invitation  (or 
otherwise  the  full  purchase  price)  shall 
be  paid  to  the  Contractor  in  cash  or  by 
certified  check,  cashier's  check, 
traveler's  check,  bank  draft,  or  postal  or 
express  money  order.  The  Contractor 
reserves  the  right  to  apply  any  bid 
deposits  made  under  this  Invitation  by  a 
Bidder  against  any  amounts  due  to  the 
Contractor  under  a  contract  awarded  by 
the  Contractor  under  this  Invitation  for 
Bid.  In  those  instances  where  the  total 
sum  becoming  due  to  the  Contractor 
from  the  Purchaser  on  a  contract 
awarded  to  the  Purchaser  under  the 
Invitation  is  less  than  the  total  amount 
deposited  with  the  Purchaser's  bid,  the 
difference  shall  be  promptly  refunded. 
Deposits  accompanying  bids  which  are 
not  accepted  shall  be  promptly  returned. 

(5)  Title.  Unless  otherwise  specified  in 
the  Invitation,  title  to  the  items  of 
property  sold  hereunder  shall  vest  in  the 
Purchaser  as  and  when  full  and  final 
payment  is  made,  except  that  if  the 
Invitation  provides  that  loading  will  be 
performed  by  the  Contractor,  title  shall 
not  vest  until  such  payment  and  loading 
are  completed.  On  all  motor  vehicles 
and  motor-propelled  or  motor-drawn 
equipment  requiring  licensing,  a 
certificate  of  release.  Standard  Form  97, 
Certificate  of  Release  of  a  Motor 
Vehicle,  executed  by  the  Contracting 
Officer  (or  a  State  certificate  of  title), 
shall  be  furnished  for  each  vehicle  and 
piece  of  equipment. 

(6)  Delivery  and  removal  of  property. 
Unless  otherwise  specified  in  the 
Invitation,  the  Purchaser  shall  be 
entitled  to  obtain  the  property  upon 
vesting  of  title  of  the  property  in  the 
Purchaser.  Delivery  shall  be  made  at  the 
designated  location,  and  the  Purchaser 
shall  remove  the  property  at  the 
Purchaser's  expense  within  the  period  of 
time  originally  specified  in  the  Invitation 
or  within  such  additional  time  as  may 


be  allowed  by  the  Contractor.  The 
Purchaser  shall  reimburse  the 
Contractor  for  any  damage  to  the 
Contractor's  property  caused  by  the 
removal  operations  of  the  Purchaser.  If 
the  Purchaser  is  permitted  by  the 
Contractor  to  remove  the  property  after 
the  expiration  of  the  period  prescribed 
or  allowed  for  removal,  the  Contractor, 
without  limiting  any  other  rights  which 
it  may  have,  may  require  the  Purchaser 
to  pay  a  reasonable  storage  charge. 

(7)  Default.  If  the  successful  Bidder 
fails  to  make  full  payment,  to  remove 
property  on  the  specified  date,  or  to 
comply  With  any  other  terms  and 
conditions  thereof,  the  right  is  reserved 
to  sell  or  otherwise  dispose  of  any  or  all 
such  property  and  to  charge  losses  and 
expenses  incidental  thereto  to  the 
account  of  the  defaulting  Bidder.  The  bid 
deposit  (if  required  in  the  Invitation) 
shall  be  applied  against  any  such  losses 
and  expenses. 

(8)  Adjustment  for  variation  in 
quantity  or  weight.  When  property  is 
sold  on  a  "imit  price"  basis,  the 
Contractor  reserves  the  right  to  vary  the 
qoantity  or  weight  delivered  by  fifteen 
percent  (15%)  from  the  quantity  or 
weight  listed  in  the  Invitation;  and  the 
Purchaser  agrees  to  accept  delivery  of 
any  quantity  or  weight  within  these 
limits.  The  purchase  price  shall  be 
adjusted  upward  or  downward  in 
accordance  with  the  unit  price  and  on 
the  basis  of  the  quantity  or  weight 
actually  delivered.  No  adjustment  for 
variation  shall  be  made  where  property 
is  sold  on  a  "price  for  the  lot"  basis. 

(9)  Weighing.  When  weighing  is 
necessary  to  determine  the  exact 
purchase  price  hereunder,  the  Purchaser 
shall  arrange  for  and  pay  all  expenses  of 
weighing  material.  All  switching  charges 
shall  be  paid  by  the  Purchaser.  When 
removal  is  by  truck,  weighing  shall  be 
subject  to  supervision  and  accomplished 
on  (i)  Contractor  scales,  (ii)  certified 
scales,  or  (iii)  other  scales  acceptable  to 
both  parties.  When  removal  is  by  rail, 
weighing  shall  be  on  railroad  track 
scales  or  by  other  means  acceptable  to 
the  railroad  for  freight  purposes. 
Approved  weighing  shall  establish  the 
exact  purchase  price  and  govern  the 
making  of  full  payment  thereon. 

(10)  Risk  of  loss.  After  mailing  notice 
of  award  and  prior  to  the  date  specified 
for  removal,  the  Contractor  shall  be 
responsible  only  for  the  exercise  of 
reasonable  care  for  the  protection  of  the 
property.  After  passage  of  title  and  after 
the  date  specified  for  removal  of  the 
property  or  any  extension  approved  in 
writing  by  the  Contractor,  all  risk  of 
loss,  damage,  or  destruction  from  any 
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cause  whatsoever  shall  be  borne  bv  the 
Purchaser. 

(11)  Limitation  on  contractor  and 
Government  liabHity.  The  measure  of 
Contractor  and  Government  liability  in 
any  case  when  liability  of  Contractor 
and  Government  to  the  Purchaser  has 
been  established  shall  not  exceed 
refund  of  such  portion  of  the  purchase 
price  as  the  Contractor  may  have 
received. 

(12)  Oral  statements  and 
modifications.  Any  oral  statement  or 
representation  by  any  representative  of 
the  Contractor  changing  or 
supplementing  the  contract  or  any 
condition  thereof  is  unauthorized  and 
shall  confer  no  right  upon  the  Purchaser. 

(13)  Eligibility  of  bidders.  The  Bidder 
certifies  that  the  Bidder  is  not:  (i)  A 
civilian  employee  of  the  Department  of 
Defense  or  the  United  States  Coast 
Guard  whose  duties  include  any 
functional  or  supervisory  responsibility 
for  disposal  of  contractor  inventory;  (ii) 
A  member  of  the  Armed  Forces  of  the 
United  States,  including  the  United 
States  Coast  Guard,  whose  duties 
include  any  functional  or  supervisory 
responsibility  for  disposal  of  contractor 
inventory;  (iii)  An  agent,  employee  or 
immediate  member  of  the  household  of 
personnel  in  (i)  and  (ii)  above. 

(14)  Claims  liability.  The  Purchaser  or 
Bidder  agrees  to  save  the  Contractor 
and  Government  harmless  from  any  and 
all  claims,  demands,  actions,  debts, 
liabilities,  judgments,  costs,  and 
attorney's  fees  arising  out  of,  claimed  on 
account  of,  or  in  any  manner  predicated 
upon  loss  of  or  damage  to  property  of. 
and  injuries  to  or  the  death  of  any  and 
all  persons  whatsoever,  in  any  manner 
caused  or  contributed  to  by  the 
Purchaser  or  Bidder,  their  agents, 
servants  or  employees,  while  in,  upon, 
or  about  the  sale  or  the  property  site  on 
which  the  property  sold  or  offered  for 
sale  is  located,  or  while  going  to  or 
departing  from  such  areas;  and  to  save 
the  Contractor  and  Government 
harmless  from  and  on  account  of 
damages  of  any  kind  which  the 
Contractor  may  suffer  as  the  result  of 
the  acts  of  any  of  the  Purchaser's  agents, 
servants,  or  employees  while  in  or  about 
the  said  sites. 

(b)  The  following  special  conditions  of 
sale  shall  be  included  in  contractor- 
conducted  sales  by  formal  invitation,  as 
required,  or  at  the  specific  request  and 
direction  of  the  plant  clearance  officer 

(1)  Demilitarization.  When 
demilitarization  of  property  by  the 
Purchaser  is  required,  whether  on  or  off 
the  contractor  or  Government  premises, 
the  following  special  conditions  shall  be 
included  in  the  invitation  for  bids  on 
property  located  in  the  United  States  or 


outside  the  United  States,  as 
appropriate — 

(i)  Demilitarization.  Item(s) 

are  required  to  be  demilitarized  by  the 
Purchaser  in  the  manner  and  to  the 
degree  set  forth  below: 

(A)  Insert  item  number(s)  and  specific 
demilitarization  requirements  for  item(s) 
shown  in  Attachment  1.  Part  2  nf 
Defense  Demilitarization  Manual,  DoD 
4160.21-M-l  for  property  located  in  the 
United  States. 

(B)  For  property  located  outside  the 
United  States,  insert  item  number(s)  and 
specific  demilitarization  requirements 
for  item(s)  shown  in  Attachment  1,  Part 
3  of  DoD  4160.21-M-l. 

(ii)  Demilitarization  on  Government 
premises.  The  property  requiring 
demilitarization  shall  not  be  removed 
from  Government  premises  and  title 
shall  not  pass  to  the  Purchaser  until 
demilitarization  has  been  completed  by 
the  Purchaser  and  approved  by  the 
Contractor's  authorized  representative 
and  a  Government  representative. 
Demilitarization  will  be  accomplished 
as  specified  elsewhere  in  the  contract. 
Component  parts  essential  to  the 
military  or  lethal  purpose  of  the  item 
shall  be  rendered  unusable  as 
prescribed  herein.  The  Purchaser  agrees 
to  assume  all  costs  incident  to  the 
demilitarization  and  further  agrees  to  do 
any  necessary  work  to  restore  the 
working  area  to  its  present  condition 
after  completely  removing  the 
demilitarized  property. 

(iii)  Demilitarization  on  other  than 
Government  premises.  The  property 
requiring  demilitarization  shall  be 
demilitarized  by  the  Purchaser  under 
supervision  of  qualified  Department  of 
Defense  personnel  and  title  shall  not 
pass  to  the  Purchaser  until 
demilitarization  has  been  completed  by 
the  Purchaser  and  approved  by  the 
Contractor's  authorized  representative 
and  a  Government  representative. 
Demilitarization  will  be  accomplished 
as  specified  elsewhere  in  the  contract. 
Component  parts  essential  to  the 
military  or  lethal  purpose  of  the  item 
shall  be  rendered  unusable  as 
prescribed  herein.  The  Purchaser  agrees 
to  assume  all  costs  incident  to  the 
demilitarization. 

(iv)  Failure  to  demilitarize.  If  the 
Purchaser  fails  to  demilitarize  the 
property  being  sold  herein  in 
accordance  with  the  terms  of  the 
contract,  the  Contractor  may.  at  the 
Contractor's  option  and  upon  ten  (10) 
days  written  notice  (calculated  from 
date  of  mailing)  to  the  Purchaser 

(A)  Repossess  the  property,  complete 
the  demilitarization  thereof,  and  return 
the  property  to  the  Purchaser.  The 
Purchaser  hereby  agrees  to  pay  to  the 


Contractor  prior  to  the  return  of  the 
properly  to  the  Purchaser  all  costs 
incurred  by  the  Contractor  in 
repossessing,  demilitarizing,  and 
returning  the  property  to  the  Purchaser. 

(B)  Repossess  the  property,  complete 
the  demilitarization  thereof,  resell  the 
property,  and  charge  the  defaulting 
Purchaser  with  all  excess  costs 
occasioned  the  Contractor  thereby.  The 
Contractor  shall  deduct  these  costs  from 
the  purchase  price  and  refund  the 
balance  of  the  purchase  price,  if  any,  to 
the  Purchaser.  In  the  event  the  excess 
costs  incurred  by  the  Contractor  in 
repossessing,  demilitarizing,  and 
reselling  the  property  exceed  the 
purchase  price,  the  defaulting  Purchaser 
hereby  agrees  to  pay  these  excess  costs 
to  the  Contractor. 

(C)  Repossess  the  property  and  resell 
it  under  similar  terms  and  conditions.  In 
the  event  this  option  is  exercised,  the 
Contractor  shall  charge  the  defaulting 
Purchaser  with  all  excess  costs 
occasioned  the  Contractor  thereby.  The 
Contractor  shall  deduct  these  excess 
costs  from  the  original  purchase  price 
and  refund  the  balance  of  the  purchase 
price,  if  any,  to  the  defaulting  Purchaser. 
Should  the  cost  to  the  Contractor  of 
repossessing  and  reselling  the  property 
exceed  the  purchase  price,  the 
defaulting  Purchaser  hereby  agrees  to 
pay  these  excess  costs  to  the  Contractor. 

(2)  Performance  bond.  When  work, 
other  than  loading,  is  to  be  performed  by 
the  purchaser  and  it  is  considered 
necessary  to  insure  performance  by  the 
purchaser,  a  performance  bond  shall  be 
required.  Generally,  the  amount  of  each 
performance  bond  shall  be  100%  of  the 
estimated  cost  of  the  work  to  be 
performed.  If  a  requirement  for  a  100% 
performance  bond  would  be 
disadvantageous  to  the  contractor  or  to 
the  Government,  the  amount  may  be 
reduced  to  not  less  than  50%  of  the 
estimated  cost  of  the  work  to  be 
performed.  The  execution  of  a 
performance  bond  in  a  specified  amount 
shall  be  required,  as  follows: 

Performance  Iwnd.  Within  fen  (10)  days 
after  notice  of  award,  the  Purchaser  shall 
furnish  a  performance  bond  in  the  sum  of 

S to  cover  the  Purchaser's  obligations 

and  undertakings  herein.  Such  bond  shall 
remain  in  full  force  and  effect  during  the  term 
of  the  contract  and  any  extensions  as  may  be 
agreed  upon.  The  Purchaser  shall  not  be 
permitted  to  l>«gin  performance  until  such 
time  as  the  l>ond  has  been  received. 

(3)  Liability  and  insurance.  The 
following  shall  be  required  when  the 
work  to  be  performed  by  the  purchaser 
warrants  a  special  condition  of  sale: 

Liability  and  insurance.  The  Purchaser 
shall  at  the  Purchaser's  own  expense: 
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purchase  and  maintain  during  the  term  of  the 
contract  insurance  as  follows: 

(i)  Standard  workers'  compensation  and 
employer's  liability  insurance  such  as  may  be 
proper  under  Slate  and  Federal  statutes. 
However,  upon  receipt  of  satisfactory 
evidence  that  the  Purchaser  is  qualified  as  a 
self-insurer  under  applicable  provisions  of 
law,  the  Contractor  may  waive  this 
requirement. 

(ii)  Bodily  injury  liability  insurance  in  the 
amount  of  not  less  than  S300.000  any  one 
occurrence. 

(c)  Property  damage  liability 
insurance  including  any  and  all 
property,  whether  or  not  in  the  care, 
custody,  or  control  of  the  Purchaser. 

(4)  Dangerous  property.  A  warning  of 
potential  danger  shall  be  included  in  all 
cases  when  it  cannot  be  certified  that 
the  property  is  completely  innocuous. 
The  following  condition  shall  be  used 
for  this  purpose: 

Dangerous  property.  Purchasers  are 
warned  that  the  property  purchased  may 
contain  items  of  an  explosive,  toxic,  or 
inflammable  nature,  notwithstanding 
reasonable  care  exercised  by  the  Contractor 
to  render  the  property  harmless.  The 
Contractor  and  the  Government  assume  no 
liability  for  damage  to  the  property  of  the 
Purchaser,  or  for  personal  injuries  or 
disabilities  to  the  f^i^chaser  or  the 
Purchaser's  employees,  or  to  any  other 
person,  arising  from  or  incident  to  the 
purchase  of  the  property,  or  its  use  or 
disposition  by  the  Purchaser.  The  Purchaser 
shall  save  the  Contractor  and  the 
Government  harmless  from  any  and  all  such 
claims. 

(5)  Controlled  substances.  The  sale  of 
any  controlled  substance,  e.g.,  narcotics, 
stimulants,  depressants,  hallucinogenic 
drugs,  shall  be  subject  to  the  following 
special  conditions: 

Controlled  substances.  Bids  will  be 
rejected  unless  the  Bidder  submits  the 
following  certification  with  its  bid:  "The 
undersigned  represents  and  warrants  that  it 
is  registered  under  The  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of  1970. 
and  is  authorized  under  the  law  and  by  the 
Attorney  General.  U.S.  Department  of  Justice 
(Bureau  of  Narcotics  and  Dangerous  Drugs) 
to  buy  controlled  substances  either  as  a 
medical  practitioner,  dealer  or  manufacturer 
of  controlled  substances." 

Narcotic  drugs  and  chemicals.  Bids  will  be 
rejected  unless  the  Bidder  submits  the 
following  certification  with  its^id:  'The 
undersigned  represents  and  warrants  that  it 
is  registered  under  Federal  narcotics  laws 
and  is  authorized  by  law  and  by  the  Bureau 
of  Narcotics,  United  Slates  Treasury 
Department,  as  a  manufacturer  of  narcotics." 

(6)  Radioactive  material.  The 
following  condition  shall  be  used 
whenever  there  is  the  possibility  that 
the  property  offered  for  sale  is  capable 
of  emitting  ionized  radiation: 

Radioactive  material  Purchasers  are 
warned  »hat  the  property  may  be  capable  of 


emitting  ionized  radiation  In  varying  degrees. 
The  Contractor  and  the  Government  assume 
no  liability  for  damage  to  the  property  of  the 
Purchaser,  or  for  personal  injuries  or 
disabilities  to  the  Purchaser  or  the 
Purchaser's  employees,  or  to  any  other 
person  arising  from  or  incident  to  the 
purchase  of  the  property  or  its  use  or 
disposition  by  the  Purchaser.  The  Purchaser 
shall  hold  the  Contractor  and  the 
Government  harmless  from  any  and  all  such 
claims.  As  a  safety  precaution,  the  Purchaser 
should  warn  future  possessors  or  users  of  the 
property  that  it  may  be  capable  of  emitting 
ionized  radiation. 

(7)  Scrap  warranty.  The  following 
condition  shall  be  used  whenever 
property,  other  than  production  scrap,  is 
offered  for  sale  as  scrap: 

Scrap  warranty.  The  Purchaser  represents 
and  warrants  that  the  property  will  l>e  used 
only  as  scrap,  in  its  existing  condition  or  after 
further  preparation,  and  will  not  be  resold 
until  (a)  scrapping  has  been  accomplished,  or 
(b)  the  Purchaser  obtains  an  identical 
warranty  from  any  subsequent  purchaser. 

(8)  Antitrust  clearance.  When  a  sales 
offering  include  property  with  an 
acquisition  cost  of  $3,000,000  or  more, 
the  following  condition  shall  be 
included: 

Antitrust.  To  comply  with  section  207  of  the 
Federal  Property  and  Administrative  Services 
Act  of  1949.  as  amended,  when  property 
offered  for  sale  has  an  acquisition  cost  of 
$3,000,000  or  more,  or  when  the  property 
consists  of  patents,  processes,  techniques,  or 
inventions,  irrespective  of  cost,  the  successful 
Bidder  shall  be  required  to  furnish  additional 
information  and  shall  allow  up  to  sixty  (60) 
days  for  acceptance  of  its  bid.  Award  shall 
be  made  only  upon  advice  from  the 
Department  of  Justice  that  the  proposed  sale 
would  not  tend  to  create  or  maintain  a 
situation  inconsistent  with  the  antitrust  laws. 

(9)  Small  business  representation.  The 
following  provision  shall  be  included  in 
the  general  sales  terms  and  conditions 
for  all  formal  sales  invitations  covering 
contractor  conducted  sales  of  surplus 
industrial  plant  equipment. 

Bidder  Represents: 
(Check  appropriate  box) 

(a)  That  Bidder  D  is.  O  is  not,  a  small 
business  concern. 

(b)  For  definitions  and  applicable  size 
standards,  see  FAR  Subpart  19.1  and  Code  of 
Federal  Regulations,  Title  13.  Part  121,  as 
amended. 

(End  of  provision) 

(c)  The  following  special  conditions  of 
sale  may  be  added  at  the  option  of  the 
contractor 

(1)  Sales  and  use  tax  liability.  If  the 
purchase  of  the  property  is  subject  to  a 
state  sales  or  use  tax,  a  special 
condition  of  sale  shall  be  included 
stipulating  that  the  Purchaser  shall  pay 
and  the  Contractor  shall  collect  the 
amount  of  the  tax,  which  shall  be 


itemized  separately  on  the  billing 
document. 

(2)  Safety,  security,  and  fire 
regulations. 

(3)  Bid  deposits. 

(4)  Other  special  conditions.  AH  other 
special  conditions  of  sale  considered 
necessary  by  the  Contractor  shall  be 
subject  to  the  prior  approval  of  the  plant 
clearance  officer.  Approval  shall  be 
granted,  provided,  the  prescribed 
conditions  of  sale  are  not  altered  or 
affected  thereby  and  the  interest  of  the 
Government  is  not  adversely  affected. 

PART  246— QUALITY  ASSURANCE 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301. 

Subpart  246.1— General 

246.101  Definitions. 

"Calibration",  is  the  comparison  of  a 
measurement  system  or  device  of 
unverified  accuracy  to  a  measurement 
system  or  device  of  kno%vn  or  greater 
accuracy  to  detect  and  correct  any 
variation  from  required  performance 
specification  of  the  unverified 
measurement  system  or  device. 

"Metrology",  is  the  science  of  weighti; 
and  measures  used  to  determine 
conformance  to  lechnioaf  requirements 
including  the  development  of  standards 
and  systems  for  absolute  and  relative 
measurements. 

"Quality",  means  the  composite  of 
material  attributes  including 
performance  features  and 
characteristics  of  a  product  or  service  to 
satisfy  a  given  need. 

"Quality  Assurance",  is  a  planned  and 
systematic  pattern  of  all  actions 
necessary  to  provide  adequate 
confidence  that  adequate  technical 
requirements  are  established:  products 
and  services  conform  to  established 
technical  requirements;  and  satisfactory 
performance  is  achieved. 

"Quality  Audit",  is  a  systematic 
examination  of  the  acts  and  decisions 
with  respect  to  quality  in  order  to 
independently  verify  or  evaluate  the 
operational  requirements  of  the  Quality 
program  or  the  specification  or  contract 
requirements  of  the  product  or  service. 

"Quality  Program",  is  a  program 
which  is  developed,  planned,  and 
managed  to  carry  out  cost  effectively  all 
efforts  to  effect  the  quality  of  materials 
and  services  from  concept  through 
validation,  full-scale  development, 
production,  deployment,  and  disposal. 

246.102  Policy. 

(S-70)  The  Departments  shall  develop 
and  manage  a  cost  effective  quality 
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program  to  assure  that  all  services 
provided  and  products  designed, 
developed,  purchased,  produced,  stored, 
distributed,  operated,  maintained,  or 
disposed  of.  by  contractors  for  the 
Department  of  Defense,  conform  to 
specified  requirements. 

(S-71)  The  Departments  will  plan  and 
implement  a  quality  program  as  an 
integral  part  of  all  phases  of  the 
acquisition  and  support  process,  and 
will  conduct  quality  audits  to  assure  the 
attainment  of  quality  products  and 
services. 

[S-72)  The  Government  shall 
determine  the  type  and  extent  of 
Government  contract  quality  assurance 
actions  required,  based  upon  the 
particular  acquisition. 

(1)  These  actions  may  include: 

(i)  Inspection  of  supplies  and  services; 

(ii)  Review  of  the  contractor's 
inspection  system,  quahty  program,  or 
other  means  employed  by  the  contractor 
to  control  quahty  and  to  comply  with 
contract  requirements: 

(iii)  Maintenance  of  Government 
records  to  reflect  actions,  deficiencies, 
and  corrective  measures:  and 

(iv)  Review  and  evaluation  of  quality 
data,  including  reports  from  the  user,  to 
initiate  required  corrective  actions  or  to 
adjust  Government  contract  quality 
assurance  actions. 

(2)  The  Government  shall  hold 
contractors  responsible  for  the  quality  of 
products  and  services  by  means  of: 

(i)  Contract  provisions  that  place 
responsibility  on  contractors: 

(ii)  The  Government's  exercising  its 
right  to  reject  or  return  contractor- 
responsible  defective  items  for  repair, 
correction  or  replacement;  and 

(iii)  Warranty  clauses,  when 
appropriate. 

(3)  The  Government  shall  consider  the 
use  of: 

(i)  Contractual  means  for  encouraging 
excellence  in  the  conduct  of  contractor- 
responsible  quality  efforts; 

(ii)  Incentive  fee  or  award  fee 
arrangements  for  achieving  quality 
goals; 

(iii)  Reduced  Government  surveillance 
when  contractor's  quality  performance 
so  indicates:  and 

(iv)  Other  noncontractual  motivation 
techniques. 

(4)  Contractors  shall  be  provided 
maximum  flexibility  in  establishing 
efficient  and  effective  quality  programs 
within  specified  contractual 
requirements. 

246.103    Contracting  offic* 
rtsponsifolllties. 

The  contracting  ofHce  may  conduct,  in 
conjunction,  where  necessary,  with  the 
activity  responsible  for  technical 


requirements,  product-oriented  surveys 
and  evaluations  to  determine  the 
adequacy  of  the  technical  requirements 
relating  to  quality  and  product 
conformance  to  design  intent.  The 
contracting  office  may  arrange  with  the 
contract  administration  office  to 
participate  in  pre-award  surveys,  post- 
award,  and  preproduction  conferences, 
and  first  article  testing.  The  contracting 
office  may  aid  the  contract 
administration  office  in  the  transition 
from  research  and  development  to 
production,  aid  the  technical  activity  in 
improving  the  quality  requirements  in 
contracts  when  first  designed  for 
competitive  acquisition,  and  aid  in 
ascertaining  the  source  of  difficulties 
associated  with  user  experience  reports. 

246.104    Contract  admintetrstlon  office 
rvsponsHHIities. 

(d)  Written  instructions  from  the 
contracting  office  shall  be  continued  as 
prescribed  until  any  recommendation 
has  been  acted  upon  by  the  contracting 
office  (also  see  FAR  46.103(c)). 

246.170    Organtzstion  fMponslbl*  f or 
teclinical  fqutrwwnta. 

(a)  The  activity  responsible  for 
technical  requirements  (e.g., 
specifications,  drawings  and  standards) 
is  responsible  for  prescribing  inspection, 
testing,  or  other  contract  quality 
requirements  that  are  essential  to  assure 
the  integrity  of  products  and  services. 

(b)  To  the  extent  feasible,  alternative 
but  substantially  equivalent  inspection 
methods  shall  be  provided  in  order  to 
obtain  wide  competition  and  low  cost. 
Contractor-recommended  alternatives 
may  be  authorized  when  in  the  interest 
of  the  Government  and  after  approval 
by  the  activity  responsible  for  technical 
requirements. 

(c)  The  activity  responsible  for 
technical  requirements  may  also  prepare 
instructions  regarding  the  type  and 
extent  of  Government  inspections 
pertaining  to  contracts  for  specific 
supplies  or  services  that  are  complex  or 
for  which  unusual  requirements  have 
been  established.  Such  instructions  shall 
be  kept  to  a  minimum  taking  into 
account  the  policy  contained  in 
246.474(b).  Normally,  issuance  of  these 
instructions  will  not  be  appropriate  for 
standard  commercial  items  except  when 
items  having  critical  characteristics  are 
being  purchased.  After  issuance  of  these 
instructions,  production  problems, 
product-oriented  visits,  user  experience 
and  input  from  the  contract 
administration  office  shall  be  analyzed 
periodically  to  determine  whether 
conditions  warrant  a  change  in  type  and 
extent  of  the  inspection  requirements. 
Such  analysis  may  result  in  decreasing 


or  increasing  Government  inspection. 
These  instructions  shall  be  prepared  on 
a  contract-by-contract  basis  and  shall 
not  be  issued: 

(1)  As  a  substitute  for  incomplete 
contract  quality  requirements; 

(2)  Where  the  contract  does  not 
impose  equal  or  greater  inspection 
requirements  on  the  contractor 

(3)  Encompassing  broad  or  general 
designations  such  as  "all  requirements' . 
"all  characteristics",  or  "all 
characteristics  in  the  classification  of 
defects"; 

(4)  On  routine  administrative 
procedures:  or 

(5)  Specifying  continued  inspection 
requirements  when  statistically  sound 
sampling  will  provide  an  adequate 
degree  of  protection. 

(d)  In  the  preparation  of  such 
instructions,  the  technical  activity  shall 
consider,  to  the  extent  available  and 
applicable,  such  factors  as: 

(1)  The  past  quality  history  of  the 
contractor 

(2)  The  criticality  of  the  material 
acquired  in  relation  to  i's  ultimate  use 
considering  such  factors  as  reliability, 
safety  and  interchangeability; 

(3)  Problems  encountered  in  the 
development  of  the  product: 

(4)  Problems  encountered  in  the 
acquisition  of  the  same  or  similar 
material; 

(5)  Previously  generated  feedback 
data  from  receiving,  testing  or  using 
activities:  and 

(6)  Other  contractor's  experience  In 
overcoming  manufacturing  problems. 
When  knowledge  of  the  determining 
factors,  which  resulted  in  the 
requirement  for  Government  inspection, 
would  be  useful  to  the  contract 
administration  office  in  performing  the 
contract  quality  assurance  function, 
these  factors  should  be  provided  to  the 
contract  administration  office. 

Subpart  246.2— Contract  Quality 
Requirenwnts 

246.202    Types  of  contract  quality 
ra<)uirement*. 

246.202-3    Higt>«f-<avet  contract  quality 
raquiraiTMnts. 

{S-70)  Inspection  System  Requirement 
is  a  requirement,  in  addition  to  the 
Standard  Inspection  Requirement,  that 
the  contractor  establish  and  maintain  an 
inspection  system  in  accordance  with  a 
Government  specification.  This 
requirement  shall  be  referenced  in 
contracts  when  technical  requirements 
are  such  as  to  require  control  of  quality 
by  in-process  as  well  as  final  end-item 
inspectioa  including  control  of  such 
elements  of  the  manufacturing  procesb 
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as  measuring  and  testing  equipment, 
drawings  and  changes,  inspection, 
documentation  and  records.  The 
objectives  and  essential  elements  of  an 
inspection  system  are  prescribed  in 
MIL-I-45208,  which  shall  be  referenced 
in  contracts  when  an  inspection  system 
requirement  has  been  established. 

(S-71)  Quality  Program  Requirement 
is  a  requirement,  in  addition  to  the 
Standard  Inspection  Requirement,  that 
the  contractor  establish  and  maintain  a 
quality  program  in  accordance  with  a 
Government  specification.  Such  a 
requirement  shall  be  established  when 
the  technical  requirements  of  the 
contract  are  such  as  to  require  control  of 
work  operations,  in-process  controls, 
and  inspection,  as  well  as  attention  to 
other  factors  (e.g.,  organizations, 
planning,  work  instructions, 
documentation  control,  advanced 
metrology).  The  objectives  and  essential 
elements  of  a  quality  program  are 
prescribed  in  MIL-Q-9858  which  shall 
be  referenced  in  contracts  when  a 
quality  program  requirement  has  been 
established. 

246.203  Criteria  for  use  of  contract  quality 
requirements. 

(c)  Criticality.  Whether  peculiar  or 
common,  purchases  of  critical  items 
must  have  contract  quality 
requirements. 

246.204  Application  of  criteria. 
For  DoD  the  following  table 

implements  FAR  46.204,  Table  46-1,  for 
higher-level  contract  quality 
requirements: 

Table  46-1 — Contract  Quality 
Requirements  Guide 


Nwn 

Typed*  ooKtract 

Tecfmcal 
dmcnpbon 

Cu(i>|)WKi(y 

Appkcalnn 

OuaMy 
reqwremefTt 

C««n«raal 

Coffipiei 

Norv- 

complex. 
CompIeK 

Complex 

Critical 

MIL-I-45208 

MMwy- 
Federal 

Fecteral 
Mikury- 
Federal 

Cnacal 

MIL-l-4&20e 

Non^rMical 
pacuNitf. 
Critical 

MIL-I-45208 
MIL-0-98&S 

Subpart  246.3 — Contract  Clauses 

246.370    Material  inspection  and  receiving 
report. 

The  contracting  officer  shall  insert  the 
clause  at  252.246-7000,  Material 
Inspection  and  Receiving  Report,  in 
solicitations  and  contracts  when 
delivery  of  a  separate  and  distinct 
object  or  entity,  whether  separately 
priced  or  not,  is  anticipated.  However, 
when  contract  administration  is  retained 
by  the  contracting  office,  the  clause  is 
not  required  in  the  following  situations 


unless  the  use  of  a  MIRR  is  desired  by 
the  contracting  officer 

(a)  Contracts  effected  under  FAR  Part 
13; 

(b)  Negotiated  subsistence  contracts; 

(c)  Contracts  for  fresh  milk  and 
related  fresh  dairy  products: 

(d)  Contracts  for  which  the  end  item  is 
a  scientific  or  technical  report; 

(e)  Research  and  development 
contracts  not  requiring  the  delivery  of 
separately  priced  end  items: 

(f)  Base,  post,  camp  or  station 
contracts: 

(g)  In  overseas  areas  when  the 
contracting  officer  determines  that  the 
preparation  and  distribution  of  DD  Form 
250  by  the  contractor  would  be 
impracticable,  the  contracting  office 
shall  arrange  for  the  contractor  to 
provide  the  information  necessary  for 
the  preparation  of  the  DD  Form  250  by 
the  contract  administration  personnel; 
and, 

(h)  Contracts  for  services  when 
hardware  is  not  acquired  as  an  item  in 
the  contract,  e.g.,  level  of  effort  type 
contracts;  field  service  type  contracts, 
etc. 

A  MIRR  is  not  required  when  indefinite 
delivery  type  contracts  are  placed  by 
central  contracting  offices  which 
authorize  only  base,  post,  camp  or 
station  activities  to  issue  orders, 
provided  that  such  contracts  and  orders 
are  not  assigned  for  administration. 

246.371    Inspection  records. 

Inspection  records  referenced  in  the 
following  FAR  clause  paragraphs 
include  any  data  analysis  or  summary  of 
records  used  by  the  contractor  to 
complement  the  contractor's  inspection 
system:  52.246-2(b),  52.246-4(b),  52.246- 
5(b),  52.246-6(b),  52.246-7(a),  52.246-8(b), 
52.246-10(b),  and  52.246-12(b). 

Subpart  246.4 — Government  Contract 
Quality  Assurance 

246.405    Sut>contracts. 

Selective  evaluation  of  the 
contractor's  control  of  subcontractors 
may  be  requested  by  the  contract 
administration  office  responsible  for  the 
contract  in  order  to  provide  that  office 
with  additional  assurance  that  supplies 
being  received  from  subcontractors 
conform  to  quality  requirements. 
Communications  between  contract 
administration  offices  concerning 
contract  quality  assurance  actions  to  be 
performed  shall  be  through  Government 
channels.  Requests  for  selective 
evaluation  shall  indicate  Government 
contract  quality  actions  to  be  performed, 
e.g.,  specific  characteristics,  processes 
and  procedures  to  be  verified,  tests  to  be 


witnessed,  and  records,  reports,  and 
certificates  to  be  evaluated. 

246.406    Foreign  governments. 

(S-70)  FMS  requirements.  If  a 
contractor's  purchase  order  or 
subcontract  includes  FMS  requirements 
and  "quality  assurance  only"  is 
requested  at  source,  the  requesting  CAO 
shall  clearly  indicate  "FMS 
Requirement"  on  the  face  of  the 
document  and  provide  the  FMS  case 
identifier  code,  associated  item  quantity 
and  related  DoD  prime  contract  number 
and  contract  line/subline  item  number. 
When  more  than  one  FMS  case  is 
involved,  the  information  shall  be 
provided  for  each. 

(S-71)  Quality  assurance  among 
NA  TO  countries. 

(1)  NATO  Standardization  Agreement 
(STANAG)  4107,  Mutual  Acceptance  of 
Government  Quality  Assurance  sets 
forth  procedures,  terms  and  conditions 
under  which  mutual  government  quality 
assurance  of  military  material  and 
services  is  to  be  performed  by  the 
national  authority  of  one  NATO  country 
on  request  of  another  NATO  country,  or 
a  NATO  organization.  This  agreement, 
with  certain  reservations,  has  been 
ratified  by  the  United  States  and  other 
nations  in  the  North  Atlantic  Treaty 
Organization.  The  Military  Departments 
may  request  NATO  countries  to  perform 
quality  assurance  in  accordance  with 
STANAG  4107.  Military  Departments 
will  also  perform  quality  assurance  in 
accordance  with  STANAG  4107  when 
requested  by  a  NATO  country.  As  a 
reservation  to  STANAG  4107.  the  U.S. . 
Government  reserves  the  right  to  require 
reimbursement  for  work  performed  for 
other  NATO  countries  and 
organizations.  242.101(d)  applies. 

(2)  NATO  Standardization  Agreement 
(STANAG)  4108,  Allied  Quality 
Assurance  Publications,  provides  for  the 
application  of  Allied  Quality  Assurance 
Publications  (AQAFs).  Its  annexes 
furnish  a  list  of  AQAP's  and  the  criteria 
for  the  application  of  those  AQAP's 
which  are  contractually  required  in 
contracts  between  NATO  countries. 

(S-72)  Internationa]  military  saJes 
(non-NA  TO).  Department  of  Defense 
components  shall: 

(1)  Perform  quality  assurance  (QA) 
services  on  international  military  sales 
contracts  or  in  accordance  with  existing 
agreements; 

(2)  Assure  conformance  to  technical 
and  quality  requirements  of 
international  military  sales  contracts; 

(3)  Keep  Government  personnel  and 
contractors  informed  on  the  use  of  QA 
publications;  and. 
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(4)  Specify  appropriate  quality 
requirements  in  contracts  awarded  to 
other  countries,  and  delegate  QA 
services  to  the  host  government 
whenever  satisfactory  services  are 
available,  as  appropriate. 

(S-73)  Quality  Assurance  Agreement 
with  Australia.  (See  also  225.7310(d)  and 
Appendix  T-101.1.) 

(1)  Requests  for  quality  assurance 
services  in  Australia  shall  be  directed 
to: 

Department  of  Defence 
P.O.  Box  E33 
Queen  Victoria  Terrace 
Parkes,  ACT  2600 
ATTN:  QAERP  (CP4-3-46) 

(2)  Requests  for  quality  assurance 
services  in  the  United  States  shall  be 
directed  to: 

Department  of  Defense  Central  Control  Point 
DCASR,  New  York,  201  Varrick  Street 
New  York,  NY  10014 

246.470  Quality  assurance  by  ottwr 
agancics. 

Under  Pub.  L  85-728  (72  Stat.  776,  49 
U.S.C.  1423).  the  Federal  Aviation 
Administration  (FAA)  has  certain 
responsibilities  and  prerogatives  in 
connection  with  the  issuance  and 
continuation  of  various  certificates 
applicable  to  the  design,  manufacture, 
and  airworthiness  criteria  of  certain 
types  of  commercial  aircraft  and  of 
aircraft  equipment  and  accessories.  The 
FAA  evaluations  are  not  a  substitute  for 
normal  Department  of  Defense 
evaluations  of  the  contractor's  quality 
assurance  measures.  Actual  records  of 
such  FAA  evaluations  may  be  of  benefit, 
however,  and  should  be  utilized  to 
maximum  advantage  by  the  contract 
administration  office.  That  office  is 
responsible  for  assuring  that  the 
supplies  and  services  conform  to  the 
terms  of  the  contract  and  that  any 
required  certificates  and  approvals  are 
in  the  possession  of  the  contractor  prior 
to  acceptance. 

246.471  Contract  administration  of  special 
commodities. 

246.471-1    Subsistence. 

(a)  Any  Federal  activity  capable  of 
assuring  wholesomeness  and  quality  in 
food,  including  medical  service 
personnel  of  the  Military  Departments, 
may  be  designated  by  the  contracting 
office  to  perform  Government  contract 
quality  assurance  actions  on  a 
reimbursable  basis  when  appropriate, 
for  subsistence  contract  items. 

(b)  The  following  is  an  explanation  of 
particular  terms  used  in  this  section: 

(1)  Subsistence — food  for,  and 
provisions  to  be  used  in,  feeding  of 
personnel  and  animals: 


(2)  Medical  Service  Personnel — 
officers  and  enlisted  personnel  of  the 
Medical  Services  of  the  Departments  of 
the  Army.  Navy,  and  Air  Force 
designated  to  perform  the  required 
inspections  of  subsistence; 

(3)  Wholesomeness  of  Food — that 
characteristic  possessed  by  a  food 
product  which  promotes  good  health 
and  well  being  in  the  consumer  and 

(4)  Quality  of  Food — the  required 
elements  or  characteristics  stated  in  the 
specification  or  other  contractual 
document  which  the  food  must  possess 
to  comply  with  the  desired  degree  of 
excellence  exclusive  of  those 
characteristics  required  to  assure 
wholesomeness. 

(c)  The  Surgeons  General  of  the 
Military  Departments  are  responsible 
for  the  acceptance  criteria,  technical 
requirements,  and  inspection  procedures 
needed  to  assure  wholesomeness  of 
foods.  Wholesomeness  assurance 
measures  will  include  but  not  be  limited 
to: 

(1)  Establishment  of  standards  of 
tolerances  to  evaluate  wholesomeness. 

(2)  Inspection  of  sources  for  sanitation 
including  sources  of  component  items 
when  required; 

(3)  Approval  of  manufacturing 
processes  to  assure  wholesomeness  is 
incorporated  and  used;  and 

(4)  Use  of  test  and  examination 
techniques  during  processing  or  for  the 
finished  item  to  detect  unsanitary 
practices  or  unwholesome  food. 

(d)  Maximum  utilization  shall  be 
made  of  existing  inspection  and  grading 
services  of  other  Federal  agencies  to 
perform  contract  quality  assurance 
actions  in  processing  plants 
economically  and  efficiently.  However, 
an  adequate  Government  contract 
quality  assurance  workload  shall  be 
retained  for  training  of  medical  service 
personnel  and  to  provide  a  base  for 
rotation  of  personnel  between  the 
continental  United  States  and  overseas. 

246.471-2    Petroleuin. 

The  contract  administration  office 
may  authorize  the  release  of  petroleum 
supplies  without  requiring  the  signing  or 
stamping  of  shipping  papers  by  a 
representative  of  the  contract 
administration  office,  if  the  alternative 
procedures  of  246.473(b]  are  used.  In 
that  event  on  petroleum  servicing 
contracts  for  receiving,  storing,  and 
issuing  Government-owned  petroleum 
products,  the  contractor  shall  be 
required  to  type  or  stamp  and  to  sign  the 
following  statement  on  each  copy  of  the 
shipping  papers: 

I  certify  that  the  above  supplies  were  (a)  in 
the  quality  indicated,  (b)  taken  from 
Government-owned  and  approved  stocks. 


and  (c)  loaded  into  inspected  and  approved 
containers.  This  shipment  was  released  in 
accordance  with  paragraph  246.471-2  of  the 
DoD  FAR  Supplement  under  authorization  of 
(Name  and  title  of  the  authorized 
representative  of  the  Contract  Administration 
Office)  in  a  letter  dated  (Date  of  authorizing 
letter). 

(Signature  and  Title  of  Contractor's 
designated  ofncial) 

246.471-3    Construction  projects. 

(a)  On-site  inspection  of  buildings  and 
other  structures  is  normally  performed 
by  the  Military  Department  responsible 
for  their  construction. 

(b)  Government  contract  quality 
assurance  actions  for  construction 
materials  and  supplies  acquired  for 
mihtary  and  civil  works  projects  shall 
be  performed  by  the  contract 
administration  office  in  accordance  with 
this  section. 

(c)  The  functions  in  (a)  and  (b)  above 
will  be  performed  so  as  to  assure 
compatibility  of  buildings  and  structures 
and  installed  equipment. 

246.472    Inspection  stamping. 

(a)  There  is  one  Department  of 
Defense  inspection  approval  marking 
design  for  identification  of  material 
which  has  been  inspected  for 
conformance  to  only  a  portion  of  the 
contract  quality  requirements,  and 
another  for  material  which  has  been 
completely  inspected  for  all  contract 
quality  requirements  at  source.  The 
designs  and  their  uses  are  as  follows: 

(1)  Partial  (circle)  inspection  approval 
stamp.  This  stamp  is  circular  and  is  used 
by  or  under  the  direct  supervision  of  the 
Government  representative  to  identify 
contract  or  subcontract  material  which 
has  been  subjected  to  only  a  portion  of 
the  contract  quality  requirements 
appUcable  to  the  material  at  the  time 
and  place  of  Government  contract 
quality  assurance.  Partial  inspection 
approval  stamping  shall  identify,  for 
Government  personnel,  material  which 
complies  with  all  contract  quality 
requirements  applicable  at  the  time  and 
place  of  Government  contract  quality 
assurance,  excepting  those  listed  as 
uninspected  on  the  associated  Material 
Inspection  and  Receiving  Report  (DD 
Form  250).  packing  list,  or  comparable 
document. 

(2)  Complete  (square)  inspection 
approval  stamp.  "This  stamp  is  square 
and  is  used  by  or  under  the  direct 
supervision  of  the  Government 
representative  to  identify  contract  or 
subcontract  material  which  has  satisfied 
all  contract  quality  requirements. 
Complete  inspection  approval  stamping 
shall  identify,  for  Government 
personnel,  material  which  is  in  complete 
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conformance  with  all  contract  quality 
requirements  applicable  to  the  material 
at  the  time  and  place  of  inspection. 
Complete  inspection  approval 
establishes  that  material  which  once 
was  partially  approved  has 
subsequently  received  complete 
approval.  One  imprint  of  the  square 
stamp  will  void  multiple  imprints  of  the 
circle  stamp. 

(b)  The  marking  of  each  item  is 
neither  required  nor  prohibited. 
Ordinarily,  the  stamping  of  shipping 
containers,  packing  lists,  or  lot  routing 
tickets  adequately  serves  to  provide  the 
necessary  indication  status  and  to 
control  or  facilitate  the  movement  of 
material.  No  material  shall  be  stamped 
in  such  a  way  as  to  damage  the 
material. 

(c)  The  placing  of  a  Department  of 
Defense  Inspection  Approval  Stamp 
upon  material  does  not  mean  that  the 
material  has  been  accepted  by  the 
Government.  Acceptance  is  ordinarily 
evidenced  by  execution  of  the 
acceptance  certificate  on  the  applicable 
inspection  and  receiving  report. 

(d)  NASA  Publications  include 
detailed  policies  and  procedures 
regarding  the  use  of  National 
Aeronautics  and  Space  Administration 
(NASA)  Quality  Status  Stamps.  When 
requested  by  NASA  Centers,  the 
Government  representative  shall  use 
NASA  Quality  Status  Stamps  and  apply 
the  procedures  of  current  NASA 
requirements  for  all  NASA  delegations. 

246.473    Auttiorizing  shipment  of  supplies. 

(a)  General.  Ordinarily,  a 
representative  of  the  contract 
administration  office  shall  sign  or  stamp 
the  shipping  papers  accompanying 
Government  source-inspected  supplies 
of  both  prime  contracts  and 
subcontracts  to  release  them  for 
shipment.  In  accordance  with  the 
criteria  in  246.473(b).  however,  an 
alternative  procedure  may  be  used  in 
which  the  contractor  assumes  the 
responsibility  for  the  release  for 
shipment  of  such  supplies  inspected  at 
the  contractor's  or  subcontractor's 
facilities,  just  as  the  contractor  may  be 
given  the  authority  for  other  functions 
pertaining  to  the  control  of  quality. 
When  this  alternative  procedure  is  used, 
it  will  release  Department  of  Defense 
manpower  for  technical  functions  by 
eliminating  routine  signing  or  stamping 
of  the  papers  accompanying  each 
shipment. 

(b)  Alternative  procedures — 
contractor  release  for  shipment. 

(1)  The  contract  administration  office 
may  give  the  contractor  authorization  in 
writing  to  release  supplies  for  shipment 
when: 


(i)  The  stamping  or  signing  of  the 
shipping  papers  by  a  representative  of 
the  contract  administration  office 
impairs  the  operation  of  a  planned 
Government  contract  quality  assurance 
program  or  places  an  unreasonable 
demand  on  the  Government 
representative's  time;  and 

(ii)  There  is  sufficient  continuity  of 
production  to  permit  the  establishment 
of  a  systematic  and  continuing 
Government  evaluation  of  the 
contractor's  control  of  quality;  and 

(iii)  The  contractor  has  a  record  of 
satisfactory  product  quality  including 
quality  pertaining  to  preparation  for 
shipment. 

(2)  When  there  is  an  indication  that 
the  conditions  in  (b)(1)  (i)  (ii)  or  (iii) 
above  no  longer  prevail,  the 
authorization  shall  be  withdrawn  in 
writing. 

(3)  When  the  alternative  procedure  is 
used,  the  contractor  shall: 

(i)  Type  or  stamp,  and  sign,  the 
following  statement  on  the  required 
copy  or  copies  of  the  shipping  paper(s) 
or  on  an  attachment  thereto: 

The  supplies  comprising  this  shipment  have 
been  subjected  to  and  have  passed  all 
examinations  and  tests  required  by  the 
contract,  were  shipped  in  accordance  with 
authorized  shipping  instructions,  and  conform 
to  the  quality,  identity  and  condition  called 
for  in  contractual  requirements  and  to  the 
quantity  shown  on  this  document.  This 
shipment  was  released  in  accordance  with 
paragraph  246.473  of  the  DoD  FAR 
Supplement  for  authorizing  Shipment  of 
Supplies  under  authorization  of  (Name  and 
Title  of  the  authorized  representative  of  the 
Contract  Administration  Office]  in  a  letter 
dated  (Date  of  authorizing  letter). 
(Signature  and  Title  of  Contractor's 
designated  official),  and 

(ii)  Release  and  process,  in 
accordance  with  established 
instructions,  the  DD  Form  250  (Material 
Inspection  and  Receiving  Report)  or  any 
other  receiving  report  authorized  by  this 
Supplement. 

246.474    Giovemment  contract  quality 
assurance  actions. 

(a)  Planning. 

(1)  Government  contract  quality 
assurance  actions  to  determine  a 
contractor's  compliance  with  contract 
quality  requirements  shall  be 
systematically  planned,  taking  into 
consideration  the  relative  importance  of 
the  product  and  the  variety  of  tasks 
required  of  the  available  resources. 
Systematic  planning  shall  include: 

(i)  Review  and  analysis  of  pre-award 
surveys,  post-award  conferences, 
technical  data  packages,  and  first  article 
approvals; 

(ii)  Identification  of  the  specific 
products,  processes  and  procedures  to 


be  subjected  to  Government  contract 
quality  assurance  as  well  as  the  specific 
characteristics  of  such  products, 
processes,  or  procedures  to  be  verified 
(in  the  absence  of  identification  of 
specific  characteristics  by  the 
purchasing  office,  those  established  by 
the  contractor  will  be  used  to  the 
maximum  extent  possible); 

(iii)  Provisions  for  effective 
distribution  and  utilization  of  the 
Government's  efforts  and  resources 
between  inspection  of  products  and 
inspection  of  the  contractor's  methods  of 
regulating  quality;  and  provisions  for 
keeping  and  using  records. 

(2)  Planning  to  determine  the  extent  of 
Government  contract  quality  assurance 
actions  shall  include  as  a  minimum: 

(i)  Possible  effect  of  failure  on  health 
or  safety  of  personnel,  or  on  associated 
or  related  equipment; 

(ii)  Tactical,  strategic,  or  technical 
importance; 

(iii)  Complexity  and  the  need  for 
required  reliability; 

(iv)  Pertinency,  completeness,  and 
reliability  of  the  contractor's  quality 
records; 

(v)  Previous  quality  history  of  the 
contractor  and 

(vi)  Unit  cost. 

(b)  Implementation. 

(1)  Determination  of  conformance  to 
contract  quality  requirements  shall  be 
made  on  the  basis  of  objective  evidence 
of  quality.  In  determining  the 
acceptability  of  supplies  or  services,  the 
contract  administration  office  shall 
make  optimum  use  of  quality  data 
generated  by  contractors.  To  the  extent 
that  contractor  quality  data  are 
available  and  reliable,  as  determined  by 
the  contract  administration  office,  such 
data  shall  be  used  to  adjust  the  amount 
of  Government  contract  quality 
assurance  to  a  minimum  consistent  with 
proper  assurance  that  the  supplies  or 
services  accepted  conform  to  contract 
quality  requirements. 

(2)  When  the  contract  requires  the 
contractor  to  conduct  particularly 
expensive  tests  involving  destruction  of 
supplies,  extended  periods  of  time  for 
conducting  the  tests,  or  other  factors 
contributing  to  high-testing  costs,  the 
tests  shall  be  coordinated  between  the 
contractor  and  the  Government  to  the 
maximum  extent  practicable  to  avoid 
the  need  for  later  independent 
Government  examination  and  testing. 

(3)  The  following  basic  actions  shall 
be  taken  to  determine  the  contractor's 
compliance  with  the  contract  quality 
requirements: 

(i)  Review  and  evaluation  of  the 
contractor's  inspection  procedures; 
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(ii)  Review  and  evaluation  of  the 
contractor's  selection,  calibration, 
maintenance,  and  use  of  gauges  and 
measuring  and  test  equipme^^. 

(iii)  Review  and  evaluation  of  the 
contractor's  quality  records;  and 

(iv)  Performance  of  product 
verification  inspection  by  the 
Government. 

(4)  Because  of  configuration, 
innumerable  design  characteristics,  and 
life  and  reliability  requirements,  the 
quality  of  complex  supplies  and 
equipment  cannot  be  adequately 
evaluated  by  inspection  only:  such 
supplies  and  equipment  must  be 
produced  under  regulated  conditions  if 
adequate  assurance  of  product  quality  is 
to  be  realized.  Systematic  control  of 
manufacturing  processes  by  the 
producer  is  an  essential  prerequisite  for 
assuring  the  quality  of  such  items.  It  is 
also  essential  that  the  Government 
verify  systematically  that  such  control 
is.  in  fact,  established  and  maintained 
by  contractors. 

(5)  The  Government,  under  the 
Inspection  clause  at  FAR  52.246-2, 
reserves  the  right  to  charge  to  the 
contractor  any  additional  cost  of 
Government  inspection  and  test  when 
supplies  are  not  ready  at  the  time  such 
inspection  and  test  are  requested  by  the 
contractor  or  when  reinspection  or 
retest  is  necessitated  by  prior  rejection. 
When  a  contract  contains  this  clause,  a 
record  shall  be  maintained  of  the 
additional  cost  occasioned  the 
Government  by  the  delay,  reinspection 
or  retest.  Such  record  shall  include  a 
description  of  any  delay,  the  reasons  for 
any  reinspection  or  retest.  and  a 
statement  of  the  hours  spent  by  the 
Government,  including  wait  time,  as 
well  as  the  cost  of  any  applicable  bavel 
and  transportation.  When  the  Quahty 
Assurance  Representative  (QAR) 
considers  that  the  circumstances 
warrant  the  assessment  of  the 
additional  costs  occasioned  the 
Government  by  the  delay,  reinspection 
or  retest,  the  QAR  shall  forward  the 
QAR's  recommendation  together  with 
the  record  of  additional  costs  to  the 
contracting  officer.  If  the  contracting 
officer  determines  that  such  additional 
costs  should  be  charged  to  the 
contractor,  the  contracting  officer  shall 
notify  the  contractor,  in  writing,  of  the 
contracting  ofRcer's  determination  to 
exercise  the  Government's  right  under 
the  Inspection  clause  and  demand 
payment  of  such  costs  in  accordance 
with  the  collection  procedures 
established  under  FAR  Subpart  32.6.  In 
arriving  at  any  such  recommendation 
and  determination,  consideration  should 
be  given  to  the  frequency  of  such  delay, 
reinspection  or  retest  under  both  current 


and  prior  contracts;  the  cause  of  such 
delay,  reinspection  or  retest  and  the 
expense  of  recovering  the  additional 
costs.  Charges  for  such  delay, 
reinspection  or  retest  normally  should 
not  be  assessed  when  such  delay, 
reinspection  or  retest  occurs  only 
occasionally,  or  results  from  causes 
beyond  the  contractor's  control,  or  when 
the  expense  of  recovery  outweighs  the 
costs  to  be  recovered.  Costs  shall  be 
determined  at  the  standard  DoD 
reimbursable  rate  in  effect  at  the  time  of 
the  delay,  reinspection  or  retest. 

(c)  Maintenance  of  government 
records.  Suitable  records  shall  be 
maintained  by  the  contract 
administration  office  as  part  of  the 
performance  records  of  contractors  in 
order  to  reflect 

(1)  The  nature  of  all  Government 
contract  quality  assurance  actions, 
including  when  appropriate  the  number 
of  observations  made  and  the  number 
and  type  of  deficiencies; 

(2)  Decisions  regarding  the 
acceptability  of  the  products,  the 
processes,  and  the  requirements, 
together  with  action  taken  to  correct 
deficiencies;  and, 

(3)  Distribution  of  Government 
contract  quality  assurance  effort. 

(d)  Quality  evaluation  data.  The 
contract  administration  office  shall 
establish  a  system  providing  as  a 
minimum  for  the  collection,  evaluation 
and  use  of  quality  data  developed  by  the 
contractor  during  manufacture  and  by 
the  Government  through  contract  quality 
assurance  actions  and  reports  by  users 
during  initial  use  phase,  where 
available.  The  objectives  of  the  system 
are  to: 

(1)  Provide  a  foundation  of  technical 
actions  aimed  at  maintaining  and 
making  needed  improvements  in  the 
quality  characteristics  of  both  current 
and  future  products  (subject  to  mihtary 
requirements  and  cost  considerations); 

(2)  Upgrade  the  methods  and  practices 
used  to  assure  quality  during 
manufacture,  delivery,  and  use  of  the 
item; 

(3)  Provide  a  basis  for  managerial 
decisions  relative  to  the  allocation  of 
Government  contract  quality  assurance 
resources  among  different  products  and 
activities;  and 

(4]  Determine  production  source 
capabilities  as  measured  by  product 
quality. 

Subpart  246.6—Material  Inspection 
and  Receiving  Reports 

246.670    General. 

Appendix  I.  Material  Inspection  and 
Receiving  Report  contains  procedures 
and  instructions  for  the  use,  preparation, 


and  distribution  of  the  Material 
Inspection  and  Receiving  Report  (MIRR) 
(DD  Forms  250  Series)  and  suppliers 
commercial  shipping/packing  lists  used 
to  evidence  Government  contract 
quality  assurance  (see  FAR  46.401). 

246.671     Policy. 

(a)  Material  Inspection  and  Receiving 
Reports  (MIRRs)  are  used  to  document 
contract  quality  assurance,  acceptance 
of  supplies  and  services,  and  shipments. 
They  are  used  by  receiving,  status 
control,  technical,  contracting,  inventory 
control,  requisitioning,  and  paying 
activities.  MIRRs  shall  not  be  used  for: 

(1)  Shipments  by  subcontractors 
where  direct  shipment  is  not  made  to 
the  Government;  or 

(2)  Shipment  of  contractor  inventory. 

(b)  The  provisions  of  Appendix  I  are 
applicable  to  supplies  or  services 
acquired  by  the  Department  of  Defense 
(DoD)  when  the  Material  Inspection  and 
Receiving  Report  clause  (see  252.246- 
7000)  is  included  in  the  contract  (see 
246.370). 

(c)  When  the  Department  of  Defense 
provides  contract  quality  assurance 
and/or  acceptance  services  for  non-DoD 
activities,  the  MIRR  shall  be  prepared  in 
accordance  with  Appendix  I  unless 
otherwise  specified  in  the  contract. 

Subpart  246.7— Warranties 

246.701     Definitions. 

"Acceptance,"  as  used  in  this  subpart 
and  in  the  warranty  clauses  at  FAR 
52.246-17,  Warranty  of  Supplies  of  a 
Noncompiex  Nature;  FAR  52.246-18, 
Warranty  of  Supplies  of  a  Complex 
Nature;  FAR  52.246-19,  Warranty  of 
Systems  and  Equipment  under 
Performance  Specifications  or  Design 
Criteria;  and  FAR  52.246-20,  Warranty 
of  Services:  means  the  execution  of  an 
official  document  (e.g.,  DD  Form  250)  by 
an  authorized  representative  of  the 
Government  The  above  clauses  shall  be 
modified  accordingly  in  DoD  contracts. 

"Defects,"  as  used  in  this  subpart, 
means  any  condition  or  characteristic  in 
any  supplies  or  services  furnished  by 
the  contractor  under  the  contract  that  is 
not  in  compliance  with  the  requirements 
of  the  contract 


246.702 

(d)  Planning  is  an  essential  step  in 
obtaining  an  effective  warranty.  To  be 
effective,  warranties  should  be 
implemented  as  an  integral  part  of  an 
overall  design,  development,  test  and 
production  program. 

(e)  The  acquisition  cost  of  a  warranty 
may  be  included  as  part  of  an  item's 
price  or  may  be  set  forth  as  a  separate 
contract  line  item. 


Federal  Register  /  Vol.  51.  JJo.  246  /  Ttieaday,  Deceinber  23,  tt86  /  Rules  and  Regulations 


46319 


(f)  Agencies  shall  establish 
procedures  to  track  and  accumulate 
data  relative  to  warranty  costs. 

246.703  Criteria  for  use  of  warranties. 

The  use  of  warranties  in  the 
procurement  of  weapon  systems  is 
mandatory  pursuant  to  10  U.S.C.  2403; 
unless  a  waiver  is  authorized.  Policy 
and  procedures  for  obtaining  such 
warranties  or  waivers  are  contained  in 
246.770.  Acquisition  of  warranties  in  the 
procurement  of  supplies  that  do  not 
meet  the  definition  of  a  weapon  system 
(e.g.,  spare,  repair,  or  replenishment 
parts)  is  governed  by  FAR  46.7.     . 

246.704  Auttwrity  for  use  of  warranties. 
In  contracts  for  other  than  weapon 

systems,  the  Chief  of  the  Purchasing 
Office  must  approve  use  of  a  warranty 
except  for. 

(a)  Commercial  supphes  or  services 
(see  FAR  46.709); 

(b)  Technical  data,  unless  the 
warranty  provides  for  extended  liability 
(see  246.708); 

(c)  Supplies  and  services  in  fixed  price 
type  contracts  containing  quality 
assiu-ance  provisions  that  reference 
MIL-I-45208  or  MIL-Q^9658;  and 

(d)  Supplies  and  services  in 
construction  contracts  when  the 
warranties  contained  in  Federal, 
military  or  construction  guide 
specifications  applicable  to  a  given 
construction  project  are  used.  Authority 
for  use  of  warranties  in  the  procurement 
of  weapon  systems  is  stated  in  246.770. 

246.705  Umitations. 

(a)  Except  for  contracts  for  the 
production  of  weapon  system  under 
246.770,  contracting  officers  shall  not 
include  warranties  in  cost- 
reimbursement  contracts,  except  for 
those  warranties  contained  in  the 
clauses  at  FAR  52.246-3,  Inspection  of 
Supplies — Cost-Reimbursement;  FAR 
52.246-8,  Inspection  of  Research  and 
Development — Cost-Reimbursement 
and  at  252.246-7001,  Warranty  of 
Technical  Data. 

246.706  Warranty  terms  and  conditions. 

(b)(5)  Markings.  If  items  delivered 
under  the  contract  shall  be  stamped  or 
marked,  it  shall  be  done  so  in 
accordance  with  MIL  Standard  129, 
"Marking  for  Shipments  and  Storage" 
and  MIL  Standard  130.  "Identification 
Marking  of  U.S.  Military  Property." 

246.706    Warranties  of  tectmical  data. 

A  warranty  of  technical  data  should 
be  obtained  whenever  practicable  and 
cost  effective.  The  contracting  officer 
shall  consider  the  factors  contained  in 
FAR  46.703  in  deciding  whether  to 
provide  for  warranties  of  technical  data 


and  whether  there  should  be  an 
extended  liability  provision  (see 
246.770-10).  Particular  emphasis  should 
be  placed  on  whether  the  extended 
liability  is  justified  by;  (i)  The  likelihood 
that  correction  or  replacement  of  the 
nonconforming  data,  or  a  price 
adjustment  in  lieu  thereof,  will  not 
afford  adequate  protection  to  the 
Government;  and  (ii)  the  effectiveness  of 
the  additional  remedy  as  a  deterrent 
against  furnishing  nonconforming  data. 

246.710    Contract  Clauses. 

(f)  In  accordance  with  246.708,  the 
contracting  officer  may  insert  a  clause 
substantially  the  same  as  the  clause  at 
252.246-7001,  Warranty  of  Data,  in 
solicitations  and  contracts  when  a  fixed- 
price  or  cost-reimbursement  contract  is 
contemplated  that  will  require  data  to 
be  furnished.  When  this  clause  is  not 
used,  technical  data  is  warranted  under 
the  clauses  at  FAR  52.246-3,  Inspection 
of  Supplies — Cost-Reimbursement  FAR 
52.246-6,  Inspection — Time-and-Materia! 
and  Labor  Hour,  FAR  52.246-8, 
Inspection  of  Research  and 
Development — Cost-Reimbursement; 
and  FAR  52.246-19,  Warranty  of 
Systems  and  Equipment  Under 
Performance  Specifications  or  Design 
Criteria. 

(1)  If  extended  liability  is  desired  and 
a  fixed-price  incentive  contract  is 
contemplated,  the  contracting  officer 
may  use  the  clause  with  its  Alternate  I. 

(2)  If  extended  liability  is  desired  and 
a  firm  fixed-price  contract  is 
contemplated,  the  contracting  officer 
may  use  the  clause  with  its  AJtemate  II. 

246.770    Use  Of  warranties  In  weapon 
system  procurements. 

This  section  sets  forth  policy  and 
procedures  for  obtaining,  pursuant  to  10 
U.S.C.  2403,  certain  warranties  from 
prime  contractors  when  contracting  for 
the  production  of  a  weapon  system. 

246.770-1    Definitions. 

"At  no  additional  cost  to  the  United 
States,"  as  used  in  this  section,  means  at 
no  increase  in  price  for  ffrm  fixed  price 
contracts  or  at  no  increase  in  target  or 
ceiling  price  for  fixed  price  incentive 
contracts  (see  also  FAR  46.707)  or  at  no 
increase  in  estimated  cost  or  fee  for 
cost-reimbursement  contracts. 

"Design  and  manufacturing 
requirements,"  as  used  in  this  section, 
means  structural  and  engineering  plans 
and  manufacturing  particulars,  including 
precise  measurements,  tolerances, 
materials  and  finished  product  tests  for 
the  weapon  system  being  produced. 

"Essential  performance 
requirements,"  as  used  in  this  section, 
means  the  operating  capabilities  and/or 


maintenance  and  reliability 
characteristics  of  a  weapon  system  that 
are  determined  by  the  Secretary  of 
Defense  (or  delegated  authority)  to  be 
necessary  for  it  to  fulfill  the  military 
requirement  for  which  the  system  is 
designed. 

"Initial  production  quantity,"  as  used 
in  this  section,  means  the  number  of 
units  of  a  weapon  system  contracted  for 
in  the  first  program  year  of  full-scale 
production. 

"Mature  full-scale  production,"  as 
used  in  this  section,  means  follow-on 
production  of  a  weapon  system  after 
manufacture  of  the  lesser  of  the  initial 
production  quantity  or  one-tenth  of  the 
eventual  total  production  quantity. 

"Prime  contractor,"  as  used  in  this 
section,  means  a  party  that  enters  into 
an  agreement  directly  with  the  United 
States  to  furnish  a  system  or  a  major 
subsystem. 

"Weapon  system,"  as  used  in  this 
subpart,  means  a  system  or  major 
subsystem  used  directly  by  the  armed 
forces  to  carry  out  combat  missions.  By 
way  of  illustration,  the  term  "weapon 
system"  includes,  but  is  not  limited  to 
the  following,  if  intended  for  use  in 
carrying  out  combat  missions:  Tracked 
and  wheeled  combat  vehicles;  self- 
propelled,  towed  and  fixed  guns, 
howitzers  and  mortars;  helicopters; 
naval  vessels:  bomber,  fighter, 
reconnaissance  and  electronic  warfare 
aircraft;  strategic  and  tactical  missiles 
including  launching  systems;  guided 
munitions;  military  surveillance, 
command,  control,  and  communication 
systems:  military  cargo  vehicles  and 
aircraft;  mines;  torpedoes;  fire  control 
systems;  propulsion  systems;  electronic 
warfare  systems;  and  safety  and 
survival  systems.  This  term  does  not 
include  related  support  equipment  such 
as  ground-handling  equipment  training 
devices  and  accessories  thereto;  or 
ammunition,  unless  an  effective 
warranty  for  the  weapon  system  would 
require  inclusion  of  such  items.  This 
term  does  not  include  conunercial  items 
sold  in  substantial  quantities  to  the 
general  public  as  described  at  FAR 
15.804-3(c). 

246.770-2    Policy. 

(a)  Unless  waived  under  246.770-4, 
after  1  January  1985,  the  Military 
Departments  and  Defense  Agencies  may 
not  enter  into  a  contract  for  the 
production  of  a  weapon  system  with  a 
unit  weapon  system  cost  of  more  than 
$100,000  or  for  which  the  eventual  total 
procurement  cost  is  in  excess  of 
$10,000,000,  unless: 
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(1)  A  prime  contractor  for  the  weapon 
system  provides  the  United  States  with 
written  warranties  that — 

(i)  The  weapon  systems  provided 
under  the  contract  conform  to  the  design 
and  manufacturing  requirements 
specifically  delineated  in  the  contract 
(or  any  modification  to  that  contract), 

(ii)  The  weapon  systems  provided 
under  the  contract  are  free  from  all 
defects  in  materials  and  workmanship 
at  the  time  of  acceptance  or  delivery  as 
specified  in  the  contract:  and 

(iii)  The  weapon  systems,  if 
manufactured  in  mature  full-scale 
production,  conform  to  the  essential 
performance  requirements  as 
specifically  delineated  in  the  contract 
(or  any  modification  to  that  contract): 

(2)  The  contract  terms  provide  that,  in 
the  event  the  weapon  system  fails  to 
meet  the  terms  of  the  above  warranties, 
the  contracting  officer  may — 

(i)  Require  the  contractor  to  promptly 
lake  such  corrective  action  as  necessary 
(e.g..  repair,  replace  and/or  redesign)  at 
no  additional  cost  to  the  United  States. 

(ii)  Require  the  contractor  to  pay  costs 
reasonably  incurred  by  the  United 
States  in  taking  necessary  corrective 
action,  or 

(iii)  Equitably  reduce  the  contract 
price. 

(b)  Contracting  officers  may  require 
warranties  that  provide  greater 
coverage  and  remedies  than  specified 
above,  such  as  including  an  essential 
performance  requirements  warranty  in 
other  than  a  mature  full-scale 
production  contract. 

246.770-3    Tailoring  warranty  tsrms  and 
conditions. 

As  the  objectives  and  circumstances 
vary  considerably  among  weapon 
system  acquisition  programs. 
Contracting  officers  shall  appropriately 
tailor  the  required  warranties  on  a  case- 
by-case  basis,  including  remedies, 
exclusions,  limitations  and  duration: 
provided  such  are  consistent  with  the 
specific  requirements  of  this  section  (see 
also  FAR  46.706).  The  duration  specified 
in  any  warranty  should  be  clearly 
related  to  the  contract  requirements  and 
allow  sufficient  time  to  demonstrate 
achievement  of  the  requirements  after 
acceptance.  Contracting  officers  may 
exclude  from  the  terms  of  the  warranty 
certain  defects  for  specified  supplies 
(exclusions)  and  may  limit  the 
contractor's  liability  under  the  terms  of 
the  warranty  (limitations),  as 
appropriate,  if  necessary  to  derive  a 
cost-effective  warranty  in  light  of  the 
technical  risk,  contractor  financial  risk, 
or  other  program  uncertainties.  All 
subsystems  and  components  will  be 
procured  in  such  a  manner  so  as  not  to 


invalidate  the  weapon  system  warranty. 
Contracting  officers  are  encouraged  to 
structure  broader  and  more 
comprehensive  warranties  where  such 
are  advantageous  and  in  accordance 
with  agency  policy.  Likewise,  the 
Contracting  ofilcer  may  narrow  the 
scope  of  a  warranty  where  such  is 
appropriate  (e.g.,  where  it  would  be 
inequitable  to  require  a  warranty  of  all 
essential  performance  requirements 
because  a  contractor  had  not  designed 
the  system).  It  is  Department  of  Defense 
policy  not  to  include  in  warranty  clauses 
any  terms  that  cover  contractor  liability 
for  loss,  damage  or  injury  to  third 
parties. 

245.770-4    Establishing  essential 
perfofmance  requirements. 

The  Secretary  of  Defense  or  heads  of 
military  departments,  or  delegees,  shall 
designate  which  features  of  a  weapon 
system  are  its  essential  performance 
requirements.  Essential  performance 
requirements  may  be  subsequently 
modified,  superseded  or  cancelled  by 
the  Secretary  of  Defense  or  heads  of 
military  departments  (or  delegees)  when 
such  is  in  the  interests  of  the 
Government. 

246.770-5    Warranties  on  govemment- 
fumlstwd  property. 

A  prime  contractor  shall  not  be 
required  to  provide  the  warranties 
specified  in  246.77Q-2  on  any  property 
furnished  to  that  contractor  by  the 
United  States  except  for  (a)  defects  in 
installation,  (b)  installation  or 
modification  in  such  a  manner  that 
invalidates  a  warranty  provided  by  the 
manufacturer  of  the  property,  or  (c) 
modifications  made  to  the  property  by 
the  prime  contractor. 

246.770-6    Exemption  for  alternate  source 
contractorts). 

Agency  heads  may  exempt  alternate 
source  contractor(s)  from  the  essential 
performance  warranty  requirements  of 
246.770-2(a)(l)(iii)  until  that  contractor 
manufactures  the  first  10%  of  the 
eventual  total  production  quantity 
anticipated  to  be  acquired  from  that 
contractor. 

246.770-7     Applicability  to  FMS. 

The  warranty  requirements  of 
246.770-2  are  not  mandatory  for  FMS 
production  contracts.  For  all  weapon 
systems  procured  for  FMS  requirements, 
the  policy  of  the  Department  of  Defense 
should  be  to  obtain  the  same  warranties 
on  conformance  to  design  and 
manufacturing  requirements  and  against 
defects  in  materials  and  workmanship 
that  are  obtained  for  U.S.  supplies.  DoD 
will  not  normally  obtain  essential 
performance  warranties  for  FMS 


purchasers.  However,  where  the  cost  for 
the  warranty  of  essential  performance 
requirements  cannot  be  practically 
separately  identified,  the  foreign 
purchaser  may  be  provided  the  same 
warranty  that  is  obtained  on  the  same 
equipment  purchased  for  t^eJXS.  If  the 
FMS  purchaser  expressly  rel^uests  a 
performance  warranty  in  the  Letter  of 
Acceptance  (LOA),  the  United  States 
will  exert  its  best  efforts  to  obtain  the 
same  warranty  obtained  on  U.S. 
equipment  or,  if  specifically  requested 
by  the  FMS  purchaser,  a  unique 
warranty.  It  is  anticipated  that  the  costs 
for  warranties  for  FMS  purchasers  may 
be  different  from  the  costs  for  such 
warranties  for  the  United  States  due  to 
such  factors  as  overseas  transportation 
and  any  tailoring  to  refiect  the  unique 
aspects  of  the  FMS  purchaser.  Special 
care  must  be  exercised  to  ensure  that 
the  FMS  purchaser  shall  bear  all  of  the 
acquisition  and  administration  costs  of 
any  warranties  obtained. 

246.770-6    Cost-benefit  analysis. 

It  is  Department  of  Defense  policy  to 
only  obtain  warranties  that  are  cost 
effective.  If  a  specific  warranty  is 
considered  not  to  be  cost  effective  by 
the  contracting  officer,  a  waiver  request 
shall  be  initiated  under  246.770-9.  In 
assessing  the  cost  effectiveness  of  a 
proposed  warranty,  an  analysis  must  be 
performed  which  considers  both  the 
quantitative  and  qualitative  costs  and 
benefits  of  the  warranty.  Costs  include 
the  warranty  acquisition, 
administration,  enforcement  and  user 
costs,  weapon  system  life  cycle  costs 
with  and  without  a  warranty,  and  any 
costs  resulting  from  limitations  imposed 
by  the  warranty  provisions.  Costs 
incurred  during  development 
specifically  for  the  purpose  of  reducing 
production  warranty  risks  should  also 
be  considered.  Similarly,  the  cost- 
benefit  analysis  must  also  consider 
logistical/operational  benefits  expected 
as  a  result  of  the  warranty  as  well  as  the 
impact  of  the  additional  contractor 
motivation  provided  by  the  warranty. 
Where  possible,  a  comparison  should  be 
made  with  the  costs  of  obtaining  and 
enforcing  similar  warranties  on  similar 
systems.  The  analysis  should  be 
documented  in  the  contract  file. 

246.770-9    Waiver  and  notification 
procedures. 

One  or  more  of  the  weapon  system 
warranties  required  by  246.770-2  may  be 
waived  if  such  waiver  is  in  the  interests 
of  national  defense  or  if  the  warranty  to 
be  obtained  would  not  be  cost-effective. 
Waivers  may  be  granted  by  the 
Secretary  of  Defense,  by  the  Assistant 


Federal  Register  /  Vol. 


fif  Tin 


?a»  /  TuP<Hfly   np^.imK»;  -yi"'t^aak'  f  b..tob  ^V.V<  Regulations 


46321 


Secretary  of  Defense  (Acquisition  and 
Logistics)  for  Defense  agencies  without 
the  power  to  redelegate,  or  by  the 
Secretaries  of  the  Army,  Navy  and  Air 
Force  with  the  power  to  redelegate  to  no 
lower  than  an  Assistant  Secretary  of  the 
Military  Department.  Class  waivers  may 
be  granted  where  justified.  Waivers  may 
be  granted  provided  the  following 
notifications  or  reports  are  made  to  the 
Senate  and  House  Committees  on 
Armed  Services  and  on  Appropriations: 

(a)  Major  weapon  systems.  With 
respect  to  a  weapon  system  that  is  a 
major  defense  acquisition  program  for 
the  purpose  of  10  U.S.C.  139a,  before 
granting  a  waiver,  the  waiving  official 
shall  notify  the  aforementioned 
Committees  in  writing  of  an  intention  to 
waive  one  or  more  of  the  required 
warranties.  The  notice  of  intent  to  waive 
shall  include  an  explanation  to  the 
reasons  for  the  waiver  and  shall 
ordinarily  be  given  30  days  prior  to 
granting  such  waiver. 

(b)  Other  weapon  systems.  With 
respect  to  weapon  systems  that  are  not 
major  defense  acquisition  programs  for 
the  purpose  of  10  U.S.C.  139a,  waiving 
officials  shall  submit  an  annual  report 
not  later  than  February  1  of  each  year 
that  lists  waivers  granted  on  such 
programs  during  the  preceding  calendar 
year.  This  report  shall  also  include  an 
explanation  of  the  reasons  for  granting 
each  waiver. 

(c)  Weapon  systems  not  in  mature 
full-scale  production.  Although  a  waiver 
is  not  required,  if  a  production  contract 
for  a  major  weapon  system  not  yet  in 
mature  full-scale  production  will  not 
include  a  warranty  on  essential 
performance  requirements,  the  waiving 
officials  shall  nonetheless  comply  with 
the  notice  requirements  for  major 
weapon  systems. 

(d)  Processing  waivers,  notifications 
and  reports.  Each  Department  shall 
issue  procedures  for  processing  waivers, 
notifications,  and  reports  to  Congress. 
At  the  minimum,  these  procedures  shall 
specify: 

(1)  Requests  for  waiver  shall 
include — 

(i)  A  brief  description  of  the  weapon 
system  and  its  stage  of  production,  e.g.. 
the  number  of  units  delivered  and 
anticipated  to  be  delivered  and 
anticipated  to  be  delivered  during  the 
life  of  the  program:  and 

(ii)  The  specific  warranty  or 
warranties  required  by  248.770-2(a)(l} 
for  which  the  waiver  requested,  the 
duration  of  the  waiver  if  it  is  to  go 
beyond  the  instant  contract  and 
rationale  for  the  waiver. 

(iii)  A  description  of  the  warranties  or 
other  techniques  to  be  employed  to 


assure  acceptable  field  performance  of 
the  weapon  system. 

(2)  Notifications  and  reports  shall 
include — 

(i)  A  brief  description  of  the  weapon 
system  and  its  stage  of  production,  and 

(ii)  Rationale  for  not  obtaining  a 
warranty. 

(3)  A  written  record  will  be  kept  of 
each  waiver  granted  and  notification 
and  report  made,  together  with 
supporting  documentation  such  as  a 
cost-benefit  analysis,  for  use  in 
answering  inquiries. 

(4)  A  copy  of  each  notification  and 
report  to  Congress  shall  be  submitted 
concurrently  to  the  Assistant  Secretary 
of  Defense  (Acquisition  and  Logistics). 
For  class  waivers  this  copy  shall  be 
submitted  in  advance  of  transmittal  to 
Congress. 

246.770-10    Special  contract  clauses. 

(a)  In  accordance  with  246.770.  the 
contracting  officer  shall  insert  in 
solicitations  and  contracts  pertaining  to 
the  production  of  weapon  systems  a 
clause  that  describes  the  contractor's 
warrcinties  on  the  weapon  system. 

PART  247— TRANSPORTATION 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301. 

Subpart  247.1 — General 

247.103    Transportation  documentation 
and  audit  regulation  (TDA). 

(b)(2)  Appendix  V  of  the  MTMR 
contains  the  list  of  carriers  and  carrier 
associations  that  have  entered  into 
agreements  with  MTMC  to  provide  the 
required  transportation  under 
commercial  forms  and  procedures 
within  CONUS. 

247.104-3    Cost-reimbursement  contracts. 

Section  10721  rates  are  not  applicable 
on  Foreign  Military  Sales  (FMS) 
shipments.  However,  on  stock  fund 
items  from  a  manufacturer  to  a  depot, 
section  10721  rates  do  apply,  unless  it  is 
clear  that  the  quantity  in  a  specific 
transportation  unit  will  be  delivered  to 
an  FMS  purchaser.  When  it  is  known 
that  a  portion  of  the  material  in  a 
transportation  unit  will  be  delivered  to 
an  FMS  purchaser,  that  portion  will  be 
shipped  on  a  separate  bill  of  lading  and 
section  10721  rates  will  not  apply. 

247.104-5    Citations  of  government  rate 
tenders. 

(a)  DoD  shippers  within  CONUS  use 
section  IX,  Chapter  214  of  the  MTMR  for 
instructions  pertaining  to  commercial 
bills  of  lading  to  be  converted  to  CBLs. 


247.105    Transportation  assistance. 

(b)(1)  The  term  transportation 
assistance/traffic  management  advice 
includes  any  and  all  transportation 
factors,  such  as  freight  rates  (for 
evaluation  of  bids  or  routing  purposes), 
other  transportation  costs,  transit 
agreements,  time  in  transit,  or  port 
capabilities. 

(2)  Military  Traffic  Management 
Command  (MTMC)  is  responsible  for 
the  performance  of  traffic  management 
functions  within  CONUS,  including  the 
direction,  control,  and  supervision  of  all 
functions  incident  to  the  effective  and 
economical  acquisition  and  use  of 
freight  and  passenger  transportation 
services  from  commercial  for-hire 
transportation  companies,  including  rail, 
highway,  air,  inland  waterway, 
coastwide  and  intercoastal  carriers. 
Therefore,  requests  for  assistance,  rates 
or  other  cost  factors  pertaining  to 
transportation  matters  other  than  those 
outlined  above  should  be  directed  to  the 
appropriate  military  activity,  i.e.,  the 
Military  Airiift  Command  (MAC), 
Military  Sealift  Command  (MSC),  or 
Headquarters  of  the  Military  Service 
sponsoring  the  cargo  (see  247.372). 

(3)  The  locations  and  geographical 
areas  of  jurisdiction  of  each  area 
headquarters  of  the  MTMC  are  listed  in 
Chapter  108  of  the  MTMR. 

(4)  Requests  for  assistance,  rates  or 
other  costs  applicable  to  shipments  of 
bulk  petroleum  via  ocean  tanker 
transportation  should  be  obtained  from 
the  Military  Sealift  Command. 

(5)  Requests  for  assistance,  rates  or 
other  costs  applicable  for  supplies  to  be 
shipped  between  points  outside  of  the 
continental  United  States,  including 
Alaska  and  Hawaii,  shall  be  obtained 
from  the  Headquarters  of  the  Military 
Service  which  sponsors  the  cargo. 
Requests  should  be  directed  as  follows: 

(i)  Army:  Deputy  Chief  of  Staff  for 
Logistics,  Department  of  the  Army, 
ATTN:  LOG/MM-SSB.  Washington,  DC 
20315. 

(ii)  Navy:  Navy  Supply  Systems 
Command,  Code  05,  Washington,  DC 
20390. 

(iii)  Air  Force:  Applicable  Overseas 
Air  Force  Command. 

(iv)  Marine  Corps:  Director, 
Transportation  Division,  HQ,  U.S. 
Marine  Corps,  COS,  Washington,  DC 
20380. 

(6)  Requests  for  rates  and  related 
costs  for  the  evaluation  of  bids  or 
proposals  shall  include  the  bid  opening 
or  proposal  due  date  and  the  expected 
date  of  initial  shipment,  if  established 
(see  247.373). 
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Subpart  247.2— Contracts  for 
Transportation  or  for  Transportation- 
Related  Services 

247.270    Stevedoring  contracts. 

247.270-1    Scope  of  section. 

Acquisition  procedures  peculiar  to 
stevedoring  are  set  forth  in  this 
subsection.  This  section,  however,  does 
not  contain  or  cross  reference  all 
provisions  of  this  regulation  applying  to 
service  contracts  which  shall  be 
adhered  to  where  applicable. 

247.270-2    OefinWon. 

Stevedoring  is  the  loading  of  cargo 
from  an  agreed  point  of  rest  on  a  pier  or 
lighter  and  its  storage  aboard  a  vessel, 
or  the  breaking  out  and  discharging  of 
cargo  from  any  space  in  the  vessel  to  an 
agreed  point  of  rest  dockside  or  in  a 
lighter. 

247.270-3    (Reserved! 

247.270-4    Type  of  contracL 

Normally,  stevedoring  services  will  be 
contracted  for  by  means  of  an  indefinite 
quantity  type  contract.  Contracts  for 
single  job  stevedoring  services  may  be 
made  when  no  indefinite  quantity 
contract  is  available  to  fuIHU  the 
requirements. 

247.270-5    Technical  provisions. 

(a)  Since  conditions  vary  at  different 
ports  and  sometimes  within  the  same 
port,  standard  technical  provisions 
covering  all  phases  of  stevedoring 
operations  are  impractical.  If  car  loading 
and  unloading  or  other  dock  and 
terminal  work  will  be  performed  under  a 
stevedoring  contract,  technical 
provisions  appropriate  for  such  dock 
and  terminal  work  should  be  added  to 
the  contract  as  separate  items  of  work. 

247.270-6    Evaluation  of  bids  and 
proposals. 

(a)  General.  Offerors  shall  be  required 
to  include  in  their  bids  and  proposals 
tonnage  or  commodity  rates  which  apply 
to  the  bulk  of  the  cargo  worked  under 
normal  conditions.  Schedules  of  labor- 
hour  rates  which  apply  to  services  not 
covered  by  commodity  rates  or  to  work 
performed  under  hardship  conditions 
shall  also  be  required. 

(b)  Analysis  of  tonnage  or  commodity 
rates. 

(1)  The  price  quoted  for  handling  a  ton 
(weight  or  measurement)  of  a  specified 
commodity  is  a  commodity  rate.  This 
rate  is  computed  by  dividing  the  hourly 
stevedoring  gang  cost  by  the  estimated 
number  of  tons  of  the  specified 
commodity  which  can  be  handled  in  one 
hour.  The  gang  cost  consists  of  the 
following: 


(i)  The  total  hourly  wages  paid  to  the 
workers  in  the  gang  in  accordance  with 
the  collective  bargaining  agreement 
between  the  maritime  industry  and  the 
unions  at  a  specific  port; 

(ii)  Payments  of  workmen's 
compensation,  social  security  taxes, 
unemployment  insurance,  taxes,  and 
liability  and  property  damage  insurance; 
and 

(iii)  General  and  administrative 
expenses  and  profit. 

(2)  The  direct  costs  shall  be  verified 
by  the  contracting  officer.  Since  the 
negotiated  stevedoring  contract  is 
designed  to  minimize  the  contractor's 
risk,  the  contractor's  gang  cost  should 
contain  no  allowance  for  contingencies 
and  the  profit  rate  should  be  less  than  is 
granted  in  the  usual  fixed-price  contract. 
The  estimated  number  of  tons  of  the 
specified  commodity  which  can  be 
handled  in  one  hour  is  based  on  the 
contractor's  experience  and  should  be 
compared  with  the  records  of 
experience  at  the  required  activity.  The 
evaluation  of  bids  and  proposals  shall 
include  an  extension  of  the  quoted 
commodity  rates  against  the  payable 
tonnage  estimated  to  be  handled  for 
each  commodity. 

247.270-7    Analysis  of  labor-hour  and 
equipment  rental  rates. 

Labor-hour  rates  shall  be  established 
for  every  category  of  labor  expected  to 
be  necessary  to  perform  services 
required  under  the  contract.  The 
development  of  labor-hour  rales  follows 
a  pattern  similar  to  the  method  used  in 
arriving  at  a  gang  cost.  Specifically,  it  is 
composed  of  the  basic  wage  rate  of  the 
worker,  workmen's  compensation,  social 
security  taxes,  insurance,  general  and 
administrative  expenses,  and  profit.  The 
evaluation  of  bids  and  proposals  shall 
include  an  extension  of  the  quoted 
labor-hour  rates  against  the  estimated 
labor-hour  requirements  for  each  artisan 
classification.  Rates  for  equipment 
rental  shall  be  extended  against 
estimated  equipment  hours. 

247.270-8    Award  of  contract 

I'he  award  shall  be  made  to  the 
responsible  contractor  who  offers  the 
lowest  overall  acceptable  bid  or 
proposal  after  evaluating  the  total 
estimated  cost  of  tonnage  to  be  moved 
at  commodity  rates  and  estimated  cost 
at  labor-hour  rates. 

247.270-9    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clauses  at  252.247-7000.  Scope  of 
Contract,  and  252.247-7001.  Schedule  of 
Rates  in  solicitations  and  contracts  for 
stevedoring  services,  as  appropriate  to 
the  contracting  situation.  While  these 


clauses,  containing  technical  provisions, 
cover  most  situations  adequately,  the 
various  provisions  may  be  deleted, 
added  to.  modified,  or  rearranged  as 
necessary  to  meet  local  conditions. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  252.247-7002.  Price 
Escalation,  in  sealed  bid  solicitations 
and  contracts  for  stevedoring  services. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  252.247-7003.  Revision  of 
Prices,  in  negotiated  solicitations  and 
contracts  for  stevedoring  services. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  252.247-7004.  Changes,  in 
solicitations  and  contracts  for 
stevedoring  services,  in  lieu  of  the 
clause  at  FAR  252.243-1— Alternate  I. 

(e)  The  contracting  officer  shall  insert 
the  clause  at  252.247-7005.  Termination, 
in  solicitations  or  contracts  for 
stevedoring  services  when  it  is  desired 
that  the  contract  may  be  terminated  by 
either  party. 

(f)  The  contracting  officer  shall  insert 
the  clause  at  252.247-7006.  Indefinite 
Quantities-Fixed  Charges,  in 
solicitations  and  contracts  for 
stevedoring  services  when  the  contract 
will  provide  for  the  payment  of  "Fixed 
Charges." 

(g)  The  contracting  officer  shall  insert 
the  clause  at  252.247-7007,  Indefinite 
Quantities-No  Fixed  Charges,  in 
solicitations  and  contracts  for 
stevedoring  services  when  the  contract 
will  not  provide  for  the  payment  of 
"Fixed  Charges." 

(h)  The  contracting  officer  shall  insert 
the  clauses  at  252.247-7008.  Employees 
of  Contractor  252.247-7009.  Removal  of 
Contractor's  Employees;  and  252.247- 
7010.  Liability  and  Insurance,  in 
solicitations  and  contracts  for 
stevedoring  services. 

247.271    Contracts  for  the  preparation  of 
personal  property  for  shipment  or  storage. 

247.271-1     Scope  of  section. 

Acquisition  procedures  peculiar  to  the 
preparation  of  personal  property  for 
shipment  or  storage  and  for  the 
performance  of  intra-area  movement  or 
intra-city  movements  are  set  forth  in  this 
section.  This  section,  however,  does  not 
contain  or  cross  reference  ail  provisions 
of  this  regulation  applying  to  service 
contracts  which  shall  be  adhered  to 
where  applicable. 

247.271-2    Policy. 

(a)  Annual  contracts.  Services  for  the 
preparation  of  personal  property  for 
shipment  or  storage  and  for  the 
performance  of  intra-area  movement 
normally  shall  be  obtained  by 
requirements  contracts  awarded  as  a 
result  of  sealed  bidding.  Such  contracts 
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shall  be  on  a  calendar  year  basis  except 
for  noncontinuous  requirements  for 
shorter  periods.  Award  of  contracts 
should  be  made  prior  to  November  1  of 
each  year. 

{b)  Area  of  performance.  The     .  .  _ 
solicitation  shall  define  clearly  each 
area  of  performance.  One  or  more  areas 
may  be  established:  but,  the  number 
should  be  held  to  a  minimum  consistent 
with  local  conditions.  Each  schedule 
may  provide  for  the  same  or  different 
areas  of  performance.  An  area  shall  be 
determined  in  accordance  with  the 
following  general  guidelines.  It  shall  be 
an  area  using  political  boundaries, 
streets,  or  any  other  features  as  lines  of 
demarcation.  Determination  as  to  the 
number  of  areas  thereof  shall  take  into 
consideration  such  matters  as  total 
volume,  size  of  overall  area  and  isolated 
areas  of  high  population  density  which 
will  be  serviced.  Frequently  used 
terminals  will  be  specifically  identified 
and  considered  as  being  included  in 
each  area  of  performance  described  in 
the  solicitation. 

(c)  Use  ofpre-bid  conference.  In 
accordance  with  provisions  of  FAR 
14.207,  the  use  of  pre-bid  conference 
shall  be  considered  and  is  encouraged. 

(d)  Appropriate  post-award 
orientation  of  contractors.  Contracting 
officers  will  assure  that  in  accordance 
with  FAR  42.503,  each  successful 
contractor  is  provided  appropriate  post- 
award  orientation. 

(e)  Maximum  requirements-minimum 
capability.  The  quantities  established 
by  the  contracting  officer  in  the 
Estimated  Quantities  clauses  must  be 
realistic.  The  contracting  officer  must  be 
assured  that  the  Government's  minimum 
acceptable  daily  capability  will  provide 
for  at  least  the  maximum  authorized 
individual  weight  allowance  as 
prescribed  by  the  Joint  Travel 
Regulations.  Extreme  caution  must  be 
exercised  to  ensure  that  the  established 
minimum  acceptable  daily  capability 
does  not  preclude  the  submission  of  bids 
by  small  but  otherwise  acceptable 
bidders. 

247.271-3    Procedure. 

(a)  Single  CONUS  military 
installations  or  activities  assigned  total 
multi-service  personal  property  areas  of 
responsibility. 

(1)  When  two  or  more  military 
installations  or  activities  are  assigned 
personal  property  responsibilities  for  a 
given  area,  one  mihtary  activity  shall 
contract  for  the  estimated  requirements 
of  all  activities  in  a  contiguous  area.  The 
activity  shall  be  designated  by  mutual 
agreement  of  the  installation 
commanders  concerned. 


(2)  The  Commander.  Military  Traffic 
Management  Command  (MTMC).  shall 
designate  the  contracting  activity  when 
local  commanders  are  unable  toj^ach 
an  agreement  as  to  the  activity  to  be 
designated. 

(b)  Additional  services  and  e.xcess 
requirements. 

(1)  Excess  requirements.  Excess 
requirements  are  those  services  which 
exceed  the  contractors'  capabilities 
available  under  contracts.  When  excess 
requirements  exist,  they  may  be 
obtained  by  using  small  purchase 
procedures  (see  FAR  Part  13). 

[2]  Additional  services.  Additional 
services  include,  but  are  not  limited  to, 
attempted  pickups  or  deliveries, 
handling  in  and  out,  hoisting  or  lowering 
of  articles,  drayage  to  or  from 
residences  outside  area  of  performance, 
extra  long  carry,  carrying  of  pianos  or 
organs,  re-weighing,  waiting  time, 
special  packaging,  loading  or  unloading 
of  railroad  cars  to  include  bracing  and 
blocking  and  unbracing  and  unblocking 
as  required.  At  the  option  of  the 
contracting  officer,  additional  services 
may  be  obtained  by: 

(i)  Inclusion  as  items  within  the 
contract;  provided,  they  are  not  used  in 
the  evaluation  of  bids  (see  252.247- 
7100);  and 

(ii)  Using  Small  Purchase  Procedures 
(see  FAR  Part  13).  Prices  for  additional 
services  may  be  predetermined  with  the 
contractor  or  negotiated  on  a  case-by- 
case  basis. 

(3)  Ordering  of  additional  services. 
Additional  services  other  than 
attempted  pickup  or  delivery  will  be 
performed  by  the  contractor  only  upon 
authorization  of  the  contracting  officer 
regardless  of  the  method  of  purchase.  To 
the  maximum  extent  possible,  additional 
services  required  incident  to  an  order 
should  be  identified  prior  to  placement 
of  the  order  or  during  the  premove 
survey  when  applicable. 

(c)  Contract  distribution.  In  addition 
to  the  distribution  requirements  of  FAR 
Subpart  4.2,  one  copy  of  each  contract 
will  be  furnished  as  follows: 

(1)  CONUS  personal  property  shipping 
activities  forward  to  the  MTMC 
Personal  Property  Office  having 
jurisdiction  over  the  respective  activity. 
These  offices  are:  Commander,  Military 
Traffic  Management  Command,  Eastern 
Area,  ATTN:  MTE-PP.  Bayonne,  New 
Jersey  07002;  and  Commander,  Military 
Traffic  Management  Command, 
Western  Area,  ATTN:  MTW-PP, 
Oakland.  California  94626. 

(2)  Personal  property  shipping 
activities  in  the  European  and  Pacific 
areas  forward  to  the  appropriate 
Military  Traffic  Management  Command 
Field  Office.  Other  overseas  personal 


property  shipping  activities  forward  to 
the  Commander,  Militarj^Tfaffirr 
Management  Command.  ATTN:  MT- 
PPQ.  Washington,  DC  20315, 

247.271-4    Soticitation  provisions, 
schedule  fomiats,  and  contract  clauses. 

(a)  Solicitation  provisions  and 
schedule  formats.  Solicitation  provisions 
and  schedules  may  be  revised,  as 
appropriate,  if  negotiation  procedures 
are  employed. 

(1)  The  contracting  officer  shall  insert 
the  provision  at  252.247-7100,  Evaluation 
of  Bids,  in  solicitations  for  the 
preparation  of  personal  property  for 
movement  or  storage,  and  for 
performance  of  intra-city  or  intra-area 
movement.  When  "additional  services" 
items  are  added  to  any  schedule,  the 
contracting  officer  shall  insert  the 
provision  at  Alternate  I  (also  see 
247.271-3(b)). 

(2)  The  contracting  officer  shall  insert 
the  provision  at  252.247-7101,  Award,  in 
solicitations  for  the  preparation  of 
personal  property  for  movement  or 
storage,  and  for  performance  of  intra- 
city  or  intra-area  movement. 

(3)  The  contracting  officer  shall  insert 
the  provision  at  252.247-7102.  Estimated 
Quantities,  in  solicitations  and  resulting 
contractual  instruments  for  the 
preparation  of  personal  property  for 
movement  or  storage,  and  for 
performance  of  intra-city  or  intra-area 
movement. 

(4)  The  contracting  officer  shall  insert 
the  schedules  at  252.247-7103  in 
solicitations  and  resulting  contracts  for 
the  preparation  of  personal  property  for 
movement  or  storage,  and  for 
performance  of  intra-city  or  intra-area 
movement.  When  a  requirement  does 
not  exist  for  an  item  or  sub-item  in  a 
schedule,  that  item  or  sub-item  number, 
in  its  proper  numerical  sequence,  will  be 
indicated  and  the  statement  "No 
Requirement "  added.  Within  Schedules  I 
(Outbound)  and  II  (Inbound),  item 
numbers  have  been  reserved  to  permit 
the  contracting  officer  to  include 
additional  items  as  may  be  required  by 
local  conditions.  Overseas  activities, 
except  those  in  Alaska  and  Hawaii,  may 
modify  the  schedules  when  necessary  to 
conform  with  local  trade  practices  and 
country  (including  political  subdivisions 
thereof)  laws  and  regulations.  All 
generic  terminology,  schedule  and  item 
numbers  in  proper  sequence  shall  follow 
those  contained  in  the  basic  format.  All 
other  modifications,  other  than  those 
authorized  herein,  of  schedule  format 
will  be  processed  as  a  request  for 
deviation  in  accordance  with  Subpart 
21.4.  When  it  is  determined  to  be  in  the 
best  interest  of  the  Government  to  have 
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both  outbound  and  inbound  services 
within  a  given  area  of  performance 
furnished  by  the  same  contractor,  the 
contracting  officer  may  modify  the 
schedule  format  to  combine  both 
services  in  a  single  schedule:  however, 
items  shall  follow  the  same  sequential 
order  as  in  the  basic  format.  Whenever 
FED  SPEC  PPP-B-580  containers  are 
specified  in  a  schedule,  containers  listed 
in  MTMC  Pamphlet  55-12.  dated  12 
October  197a  may  be  substituted. 

(b)  Contract  clauses.  The  contracting 
officer  shall  insert  the  clauses  set  forth 
below  in  solicitations  and  contracts  for 
the  preparation  of  personal  property  for 
movement  or  storage,  and  for 
performance  of  intra-city  or  intra-area 
movement  (except  see  247.271-3(b}). 
Overseas  commands,  except  those  In 
Alaska  and  Hawaii,  may  modify  these 
clauses  when  necessary  to  conform  with 
local  practices  and  country  (including 
political  subdivisions  thereof)  laws  and 
regulations. 

(1)  252.247-7104.  Scope  of  contract. 

(2)  252.247-7105,  Period  of  contract. 
When  the  period  of  performance  is  less 
than  a  calendar  year,  the  clause  shall  be 
modified  to  show  the  appropriate 
beginning  and  ending.  However,  the 
date  for  the  end  of  the  contract  period 
shall  not  be  later  than  31  December  of 
the  year  in  which  the  contract  is 
awarded. 

(3)  FAR  52.216-ia  Ordering.  In 
addition  to  the  designation  of  each 
ordering  activity,  the  individuals 
authorized  to  place  orders  for  each 
activity  shall  be  identified  by  name  or 
position  title.  When  provisions  are  made 
for  the  placement  of  oral  orders  in 
accordance  with  FAR  16.506(b),  required 
documentation  of  such  oral  orders  will 
be  in  accordance  with  Departmental 
instructions. 

(4)  252.247-7106,  Ordering  limitation. 

(5)  252.247-7107,  Contract  areas  of 
performance. 

(6)  252.247-7108.  Requirements.  The 
contracting  officer  shall  insert  the  clause 
at  FAR  52.216-21  except  that  paragraph 
(f)  of  the  clause  shall  be  deleted  and  the 
paragraph  (f)  at  252.247-7108  shall  be 
inserted  in  its  place. 

(7)  252.247-7109,  Facilities.  Also  see 
FAR  28.3  regarding  insurance  policies. 

(8)  252.247-7110,  Performance. 

(9)  252.247-7111,  Time  requirements. 

(10)  252.247-7112,  Demurrage. 

(11)  252.247-7113,  Vans. 

(12)  252.247-7114,  Drayage. 

(13)  252.247-7115.  Liability. 

(14)  252.247-7116.  Erroneous 
shipments. 

(15)  252.247-7117,  Additional  marking 
instructions. 

(16)  252.247-7118.  Weight  certificates. 


(17)  252.247-7119,  Report  of  lost/ 
damaged  material. 

(18)  252.247-7120,  Subcontracting. 

(19)  252.247-7121,  Additional  services. 

Subpart  247.3— Transportation  In 
Supply  Contracts 

247.301-2    Participation  of  transportation 
officers. 

See  FAR  47.105(b)  for  information 
concerning  additional  traffic 
management  assistance. 

247.301-3    Using  tha  defense 
transportation  system  (DTS). 

Contractual  documents  shall  specify 
that  the  contractor  shall  not  ship 
directly  to  a  consolidation  or 
containerization  point  (CCP)  without 
authorization  horn  the  designated 
contract  administration  office. 

247.305-10    Packing,  marliing  and 
consignment 

(a)(1)  Consignment  instructions  shall 
include,  as  a  minimum,  the  clear  text 
and  coded  MILSTRIP  data  as  follows: 

(i)  Department  of  Defense  Activity 
Address  Director  (DODAAD),  Military 
Assistance  Program  Address  Director 
(MAPAD)  code  (MAPAC  and  TAC)  in 
accordance  with  DoD  5105.308-D  or  H8- 
1/H8-2  code  of  consignee  and  clear  text 
identification  of  consignee  and 
destination: 

(ii)  Project  code,  when  applicable; 

(iii)  Transportation  Priority  (TP); 

(iv)  Required  Delivery  Date  (RDD): 
and 

(v)  Coded  MILSTRIP  document 
number,  demand/suffix  code,  a 
supplementary  address  and  signal  code. 
Non-MILSTRIP  shipments  shall  include 
data  similar  to  (i)  through  (iv)  above  and 
the  applicable  portion  of  (v)  above, 
together  with  the  notation  "Non- 
MILSTRIP". 

(2)  In  addition  to  the  data 
requirements  of  (i)  through  (v)  of  (1) 
above,  amended  shipping  instructions 
shall  include  the  following  when 
appropriate: 

(i)  Name  of  the  activity  originally 
designated,  from  which  the  stated 
quantities  are  to  be  deducted:  and 

(ii)  Any  other  features  of  the  amended 
instructions  not  contained  in  the  basic 
contract. 

(b)  For  contracts  assigned  for  any 
contract  administration  function  listed 
in  FAR  Subpart  42.3  to  any  office  listed 
in  DoD  4105.59-H.  DoD  Directory  of 
Contract  Administration  Services 
Components,  such  instructions  shall 
include  the  modification  serial  number 
and.  if  a  new  line  item  is  created  by  the 
issuance  of  shipping  instructions,  the 
new  line  item  number  and  the  existing 
line  item  number  if  affected. 


(c)  For  diversions  of  petroleum,  oil 
and  lubricant  (POL)  products  overseas 
to  new  destinations,  instructions  issued 
by  an  office  other  than  that  issuing  the 
contract  or  delivery  order  and  issued  by 
telephone,  teletype  or  telegram  are 
exempted  from  the  reqUh^ment  to 
include  the  modification  serial  number 
and  the  new  line  item  number  in  such 
instructions. 

(d)  See  247.371. 

247.30&-2    Lowest  overaH  transportation 
costs. 

(a)  See  247.105  for  information 
concerning  sources  for  the  lowest 
available  freight  and  related  accessorial 
and  incidental  charges. 

(b)  See  247.372  and  247.373. 

247.370  OD  Form  1384  (1  APR  66), 
Transportation  Control  and  Movement 
Document. 

Reporting  procedures  and  instructions 
for  this  form  will  be  in  compliance  with 
DoD  Regulation  4500.32-R.  MILSTAMP. 

247.371  Standard  Form  30,  Amendment  of 
Solicitation/Modification  of  Contract 

When  complete  consignment 
instructions  are  not  initially  known  (See 
247.305-10)  Form  30  will  be  used  to  issue 
or  amend  consignment  instructions  and 
when  necessary,  to  confirm  consignment 
instructions  issued  telephonically,  via 
teletype  or  telegram.  When  issued  to 
confirm  delivery  instructions  the  Form 
30  will: 

(a)  Be  stamped  or  marked 
"CONHRMATION"  in  block  letters  and 
shall  specify  in  detail  those  instructions 
being  confirmed. 

(b)  Contain  no  changes  to  the 
instructions  being  confirmed.  The 
confirming  Standard  Form  30  shall  be 
processed  as  follows: 

(1)  For  contracts  assigned  for  any 
contract  administration  function  listed 
in  Subpart  242.3  to  any  office  listed  in 
DoD  4105.59-H,  within  five  working 
days; 

(2)  For  diversions  of  petroleum,  oil 
and  lubricants  (POL)  products  overseas 
to  new  destinations,  within  30  days  of 
instructions  being  confirmed. 

(3)  Other  contracts — 

(i)  Telephone — within  five  working 
days;  and 

(ii)  Teletype  or  telegraph— consolidate 
on  a  monthly  basis. 

247.372    DD  Form  1653  (1  MAR  66), 
Transportation  Data  for  IFBs  and  RFPs. 

DD  Form  1653  which  will  contain 
recommendations  to  the  contracting 
officer  concerning  f.o.b.  terms  best 
suited  for  the  acquisition,  and  other 
suggested  transportation  provisions  for 
inclusion  in  the  IFB/RFP,  shall  be 
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completed  upon  request  of  the 
contracting  officer  by  the  transportation 
specialist,  for  association  with  the 
appropriate  purchase  request.  When 
appropriate,  DD  Form  1653  will  also 
include  information  on  combined  port 
handling  and  transportation  charges  to 
be  included  in  the  IFB/RFP  in 
connection  with  export  shipments. 

247.373     DD  Form  1654  (1  MAR  68), 
Evaluation  of  Transportation  Cost  Factors. 

DD  Form  1654  permits  contracting 
personnel  to  furnish  basic  information  to 
the  transportation  office  for 
development  of  transportation  cost 
factors  which  shall  be  used  by  the 
contracting  officer  in  the  evaluation  of 
f.o.b.  origin  bids  or  proposals. 

Subpart  247.5— Ocean  Transportation 
by  U.S.-Flag  Vessels 

247.503    AppHcablUty. 

(S-70)  For  the  purposes  of  this 
subpart,  the  following  geographic  areas 
are  established: 

(1)  North  Atlantic:  Includes  Eastern 
Canada  from  the  United  States  border  to 
Goose  Bay.  Labrador;  and  Narsarssuak. 
Greenland. 

(2)  U.S.  East  Coast:  Includes  the 
eastern  United  States  from  the  Canadian 
border  to  (and  including)  Key  West. 
Florida. 

(3)  U.S.  Gulf:  Extends  ft-om  (but 
excluding)  Key  West,  Florida,  to  the 
Mexican  border. 

(4)  Caribbean:  Includes  Bermuda; 
Bahamas:  Cuba;  Puerto  Rico;  Haiti; 
Dominican  Republic;  Jamaica; 
Windward  and  Leeward  Islands; 
Trinidad:  the  eastern  coast  of  Mexico; 
the  eastern  coast  of  Central  America; 
and  the  northern  coast  of  South  America 
up  to  (and  including]  French  Guiana. 

(5)  Eastern  South  America:  Includes 
the  eastern  coast  of  South  America  from 
(but  excluding)  French  Guiana  to  Cape 
Horn. 

(6)  North  Europe:  From  the  northern 
boundary  of  Portugal  includes  northern 
Atlantic  and  Biscay  ports  of  Spain; 
Bordeaux/Hamburg  range; 
Scandinavian  and  Baltic  Sea  Ports: 
England,  Wales,  Scotland  and  Ireland; 
Iceland. 

(7)  Mediterranean:  Includes  Azores: 
Canary  Islands;  Morocco;  Spanish 
Morocco;  Mediterranean  ports 
extending  from  Gilbraltar  to  Suez  Canal; 
ports  on  Adriatic  and  Aegean  Sea,  Sea 
of  Marmora  and  Black  Sea;  and  Atlantic 
ports  of  Portugal  and  Spain  from 
Gibraltar  to  the  northern  boundary  of 
Portugal. 

(8)  West  Africa:  Includes  the  western 
coast  of  Africa  from  northern  boundary 
of  Rio  de  Oro  to  southern  boundary  of 


Angola  and  includes  the  Cape  Vertte 
Islands,  Ascension  Island  and  St 
Helena. 

(9)  South  and  East  Africa:  Includes  the 
southern  and  eastern  coast  of  Africa 
and  Madagascar  from  southern 
boundary  of  Angola  on  the  west  coast 
and  around  the  south  and  east  coast  to 
Cape  Guardafui  between  the  Gulf  of 
Aden  and  the  Indian  Ocean. 

(10)  South  Asia:  Extends  from  Suez  to 
but  excluding  New  Guinea.  Includes  the 
shores  of  the  Red  Sea;  shore  of  the  Gulf 
of  Aden;  the  northern  shores  of  the 
Indian  Ocean  including  extensions  such 
as  the  Persian  Gulf;  the  East  Indies 
including  Borneo,  the  Celebes,  etc..  but 
excluding  the  Philippines  and  New 
Guinea;  and  the  Malay  Peninsula 
excluding  Thailand. 

(11)  New  Guinea-Australia:  Includes 
Australia;  New  Guinea;  Tasmania;  New 
Zealand  and  Melanesia  (comprising 
generally  the  Admiralty  Islands,  New 
Ireland,  New  Britain,  the  Solomons,  New 
Hebrides  and  New  Caledonia). 

(12)  East  Asia:  Includes  the  ports  of 
the  mainland  and  islands  of  East  Asia 
from  and  including  Thailand  to  and 
including  Japan;  includes  the 
Philippines,  Formosa,  the  Ryukyu 
Islands  and  the  Bonins. 

(13)  Hawaii-Central  Pacific:  Hawaiian 
Islands;  Wake/Marcus;  and  Oceania 
and  Micronesia  (comprising  generally 
Palau,  Marianas,  Carolines.  Gilberts, 
Fijis,  Marquesas,  Tuamotu  Archipelago, 
etc.,  but  excluding  oceanic  island 
possessions  of  South  American 
countries). 

(14)  Alaska  and  Aleutian  Islands: 
Includes  the  western  coast  of  Canada 
and  Alaska  (including  the  Aleutian 
Islands)  south  of  Cape  Prince  of  Wales. 

(15)  U.S.  Northwest:  Includes  all 
Oregon  and  Washington  ports. 

(16)  U.S.  West  Coast:  Includes  all 
California. 

(17)  Western  Mexico  and  Central 
America:  Includes  the  western  coast  of 
Mexico  and  the  western  coast  of  Central 
America. 

(18)  Western  South  America:  Includes 
the  western  coast  of  South  America 
from  (and  including)  the  Republic  of 
Colombia  to  Cape  Horn,  and  the  Pacific 
Islands  possessions  of  South  American 
countries. 

(19)  Exempt  Areas: 

(i)  Alaska  north  of  Cape  Prince  of 
Wales. 

(ii)  Greenland,  except  Narsarssuak. 

(iii)  Northern  and  eastern  Canada 
from  Goose  Bay,  Labrador,  to  Alaska. 

(iv)  Ports  and  facilities  under  security 
restrictions  in  otherwise  nonexempt 
areas. 

(v)  Antarctica. 


(71)  The  procedures  set  forth  at  FAR 
47.506  and  47.506  below  are  applicable 
to  all  ocean  shipments  of  supplies 
except: 

(1)  Shipments  in  vessels  assigned  to 
United  States  Navy  fleets  other  than  the 
Military  Sealift  Command; 

(2)  Shipments  which  originate  or 
terminate  in  "exempt  areas"  as 
established  in  (&-70)  above: 

(3)  Shipments  which  originate  and 
terminate  in  the  same  geographic  area; 
provided,  however,  that  supplies  of  the 
type  described  in  FAR  47.503(a)(1)  shall 
be  transported  in  United  States  flag 
vessels  to  the  extent  such  vessels  are 
available  at  fair  and  reasonable  United 
States-flag  rates. 

247.506  Procedures. 

(S-70)  Except  for  those  supplies 
obtained  for  nonreimbursable 
contributions  to  foreign  assistance 
programs  for  which  the  ocean 
transportation  is  to  be  provided  by  and 
at  the  expense  of  the  recipient 
government  ocean  transportation  of 
supplies  owned  by  the  Government  and 
in  the  possession  of  either  a 
Department,  or  a  contractor,  or 
subcontractor  of  any  tier,  of  a 
Department,  will  be  provided  by  the 
Military  Sealift  Command.  Upon  receipt 
of  advice  from  the  contracting  officer, 
the  Military  Sealift  Command  shall  take 
such  action  as  may  be  necessary  and 
practicable  to  assure  proper  utilization 
of  Government  vessels  and  private 
United  States  vessels  in  accordance 
with  this  subpart  and  applicable 
regulations.  The  Commander  of  the 
Military  Sealift  Conunand  or  designated 
representative  is  authorized  to  make 
any  determination  as  to  availability  of 
United  States-flag  vessels  required  to 
assure  such  proper  utilization. 

247.507  Contract  clauses. 

(a)  Forward  the  applicable  shipping 
document  specified  in  the  clause  set 
forth  at  FAR  52.247-64  to  the 
Department  of  the  Navy  (Commander. 
Military  Sealift  Command.  ATTN:  MT- 
5).  Washington,  DC  20390,  for  shipments 
made  under  arrangements  by  the 
contractor  or  by  a  Government  agency 
other  than  the  Military  Sealift 
Command. 

(S-70)  The  contracting  officer  shall 
insert  the  clause  at  252.247-7200,  Ocean 
Transportation  of  Government-Owned 
Supplies,  in  solicitations  and  contracts 
which  may  involve  ocean  transportation 
of  property  owned  by  the  Government 
and  in  the  possession  of  the  contractor 
or  any  of  its  subcontractors,  including 
any  contract  under  which  title  to 
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property  may  pass  to  the  Government 
prior  to  shipment. 

PART  248— VALUE  ENGINEERING 

SubfMrt  248.2— Contract  CUiuses 

248.201    Clauses  for  supply  or  scrvic* 
contracts. 

(a)  General.  Supply  or  service 
contracts  for  spare  parts  and  repair  kits 
of  $25,000  or  more,  for  other  than 
standard  commercial  parts,  shall 
contain  a  VE  incentive  clause  (see  FAR 
48.201(b)). 

PART  24»— TERMINATION  OF 
CONTRACTS 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

Subpart  249.1— General  Principles 
249. 1 02    Notice  of  termination. 

See  243.301(a)(l)(S-70)  for  use  of  the 
Standard  Form  30  (SF  30).  Amendment 
of  Sohcitation/Modification  of  Contract, 
in  providing  notice  of  termination  and 
amendment  of  the  termination  notice. 

249.105    Duties  of  termination  contracting 
officer  after  issuance  of  notice  of 
termination. 

249.10S-1    Termination  status  report 

Upon  receipt  of  the  termination  notice, 
it  is  the  responsibility  of  the  contract 
administration  office  to  prepare  DD 
Form  1598,  Contract  Termination  Status 
Report,  and  transmit  two  copies  to  the 
purchasing  o^ice  and  one  copy  to  the 
headquarters  office  to  which  the 
contract  administration  office  is  directly 
responsible.  In  addition,  these  reports 
shall  be  furnished  on  a  quarterly  basis 
for  the  quarters  ending  March.  June. 
September,  and  December,  within  30 
days  after  the  end  of  the  respective 
quarter,  and  upon  closing  of  the 
termination  case.  This  reporting 
requirement  is  assigned  Report  Control 
Symbol:  DD(I&L)(Q&AR)  1411. 

249.108    Settlement  of  subcontract 
•ettJement  proposals. 

249.108-4    Authorization  for  sul>contract 
settlements  wittiout  approval  or  rattficatloa 

(a)(l)(ii)  However,  no  industrial  plant 
equipment  included  in  such  inventory 
shall  be  disposed  of  prior  to  screening 
pursuant  to  FAR  45.6. 

(e)  However,  industrial  plant 
equipment,  the  cost  of  which  is  included 
in  determining  the  amount  of  the  claim, 
shall  not  be  disposed  of  prior  to 
screening  pursuant  to  FAR  45.6. 
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249.109  Settlement  agreements. 

249.109-7    Settlement  liy  determination. 

See  243.301  (a)(S-70)  for  use  of  the 
Standard  Form  30  (SF-30).  Amendment 
of  Solicitation/Modification  of  Contract, 
to  reflect  a  determination  of  the  amount 
due. 

249.110  Negotiation  memorandum. 
(a)(1)  Format  for  termination 

contracting  officer's  settlement 
memorandum  for  fixed-price  type 
contract  terminated  for  convenience  of 
the  Government.  This  memorandum 
shall  be  addressed  to  a  reviewing 
authority  or  the  file  as  appropriate. 
Contractors  and  subcontractors  should 
be  encouraged  to  use  this  format 
appropriately  modified  to  cover 
subcontract  settlements  submitted  for 
review  and  approval. 

Part  I — General  Infonnation 

1.  Identification.  (Identify  memorandum  as 
to  its  purpose  and  content.) 

a.  Name  and  address  of  the  contractor. 
Comment  on  any  pertinent  affiliation 
l)etween  prime  and  subcontractors  relative  to 
the  overall  settlement. 

b.  Names  and  titles  of  both  contractor  and 
Government  personnel  who  participated  in 
the  negotiation. 

2.  Description  of  terminated  contract 

a.  Date  of  contract  and  contract  number. 

b.  Type  of  contract  (e.g..  fixed  price,  or 
fixed  price  incentive). 

c.  General  description  of  contract  items. 

d.  Total  contract  price. 

e.  Furnish  reference  to  the  contract 
termination  clauses  (cite  FAR/DoD  FAR 


Supplement  designation  or  other  special 
provisions). 
3.  Termination  notice. 

a.  Reference  termination  notice  and  state 
effective  date  of  termination. 

b.  Scope  and  nature  of  termination 
(complete  or  partial),  items  terminated,  unit 
price  and  total  price  of  items  terminated. 

c.  State  whether  termination  notice  was 
amended,  and  if  so.  explain. 

d.  Statement  whether  contractor  slopped 
work  on  effective  termination  date.  If  he  did 
not.  furnish  details.  Also  slate  whether 
subcontracts  were  terminated  promptly  by 
the  contractor. 

c.  Statement  as  to  diversion  of  commom 
items  and  return  of  goods  to  suppliers,  if  any. 

f.  Furnish  information  as  to  contract 
performance  and  timely  deliveries  on  part  of 
contractor. 

Part  II — Contractor's  Settlement  Proposal 

1.  Date  and  amount.  Indicate  dale  and 
location  where  claim  was  filed.  Stale  gross 
amount  of  claim.  (If  interim  selllemeni 
proposals  were  filed,  furnish  information  for 
each  claim.) 

2.  Basis  of  claim.  State  whether  claim  was 
filed  on  inventory,  total  cost  or  other  basis. 
Explain  approval  granted  in  connection  with 
submission  on  other  than  inventory  basis. 

3.  Examination  of  proposal.  Slate  type  of 
reviews  made  and  by  whom  (audit, 
engineering,  legal,  or  other). 

Part  III — Tabular  Summary  of  Contractor's 
Claim 

Prepare  a  summary  substantially  as 
follows: 

(Where  field  recommendations  are  to  be 
considered,  expand  the  format  to  include 
such  recommendations.) 


AuorroR's  Recommendation 


Part  IV — Diacusrioo  of  Settlement 
1.  Contractor's  cost. 

a.  If  the  settlement  was  negotiated  on  the 
basis  of  individual  items,  specify  the  factors 
and  consideration  with  respect  to  each  item. 

b.  In  the  case  of  a  lump  sum  settlement, 
comment  on  the  general  basis  for  and  major 
factors  concerning  each  element  of  cost  and 
profits  included  therein. 

c.  Comment  on  any  important  adjustment* 
made  to  costs  or  any  significant  amounts  in 
relation  to  the  total  claim. 


d.  If  a  partial  termination  is  Involved,  stale 
whether  the  contractor  has  requested  an 
equitable  adjustment  in  the  price  of  the 
continued  portion  of  the  contract. 

e.  Comment  on  any  unadjusted  contractual 
changes  which  are  included  in  the  settlement. 

f.  Comment  on  whether  or  not  a  loss  would 
have  l)een  incurred  and  explain  adjustment 
for  loss,  if  any. 

g.  Furnish  other  information  believed 
helpful  to  any  reviewing  authority  in 
understanding  the  recommended  settlement. 


Conlractor't 

prupusai 

Ooilara 
accepted 

Cost 
questioned 

Unresotved 

ll6fT)S 

TOO 

negotwled 

amount 

llefncWmwt: 

Proposal.  Metal*.  Raw  matenato.  etc 

» 

Jam „ 

2.  ProM 

a  SMMniant  Ejipaf«».„. 

4.  To«a* 

5.  ^afflaiiMMii  wMti  Si^m             

&  Accaptabia  Fmihad  Product.       „ 

7  Qroas  Tout „ _ 

8.  Onposal  WKl  0«har  CracSIs  .     .„ 

10.  Paiual.  Progrsss  •  Adwiea  Paynwnli 

11.  Nat  Payment  Raquaalad „    ..       _ 

2.  Profit.  Explain  the  basis  and  facldrs 
considered  in  arriving  at  a  fair  profit. 

3.  Settlement  expenses.  Comment  on  and 
summarize  those  expenses  not  included  in 
audit  review. 

4.  Subcontractor's  settlements. 

Number  of  Settlements  .  .  .  Net  Amount 

Approved  by  Termination  Contracting 

Officer 

Concluded  by  contractor  under  delegation  of 
authority. 

No  Cost  Settlements  

Total 


5.  Partial  payments.  Furnish  total  amount 
of  partial  payments,  if  any. 
■    6.  Progress  or  advance  payments.  Furnish 
total  of  unliquidated  amounts,  if  any. 

7.  Claims  of  the  Government  against  the 
contractor  included  in  settlement  agreement 
reservations.  List  all  outstanding  claims,  if 
any,  which  the  Government  has  against  the 


contractor  in  connection  with  the  tisnninafed 
contract  or  terminated  portion  thereof. 

8.  Assignments.  List  any  assignments, 
giving  name  and  address  of  assignee. 

9.  Disposal  credits.  Furnish  infonnation  as 
to  applicable  disposal  credits  and  give  dollar 
amounts  of  all  disposal  credits. 

10.  Plant  clearance.  State  whether  all  plant 
clearance  action  has  t>een  complete  and  all 
inventory  sold,  retained  or  otherwise 
properly  disposed  of  in  accordance  with 
applicable  plant  clearance  regulations. 
Comment  on  any  unusual  matters  pertaining 
to  plant  clearance.  Consolidated  closing  plant 
clearance  report  is  attached. 

11.  Government  property.  State  whether  all 
Government  property  has  been  accounted 
for. 

12.  Special  tooling.  If  involved,  furnish 
comment  on  disposition. 

13.  Summary  of  settlement  Summarize  the 
settlement  in  tabular  form  substantially  as 
follows: 


Tabular  Summary  for  Complete  or  Partial  Termination 


Amount 
dainwd 

Allooied 
.  amount 

Prime  Contractor's  Charges  (tMtora  disposal  credits) 

S 

Plus  Suticontractor  charges  (after  dnpoaal  credits) _ _ _. 

Gross  Settleirienl 

s 

xxxxx 

t 

$ 

Less:  Disposal  CredAs— PttfiM „ 

Net  Settlement _ _ 

Less:  Pnor  Payment  CredKs  (Thic  SeWamanq ; _ 

Previoos  Partial  SettlemenW _  .  . 

Other  Credits  or  Deductions „_ _...".....  _ 

S 

Total „ _ : : 

$ 

Not  PByfTWfH _ „„ „ 

Total  Contract  Pnce  (Complete  TemUnatloo). ......... . ....„ _., ..; . 

s 

CPIT  ((or  partial  termination): 

Less:  Total  Payments  to  data : .-. _ „      • 

Fund  Reserved  (or  Reservations 

Final  Contract  Pnce  rierinnated  Portion  Icr  p«lM  lannnation) 

s 

Reduction  n  Contract  Price ,_    _ 

14.  Exclusions.  Descrit)e  any  proposed 
reservation  of  rights  to  the  Government  or  to 
Ihe  contractor. 

Part  V — Recommendation 

1,  Recommendation.  Include  statement  as 
to  the  amount  of  the  gross  settlement  and 
recommendation  that  it  is  fair  and  reasonable 
to  the  Government  and  the  contractor. 

2.  Signature.  The  Contracting  Officer  will 
sign  and  date  the  memorandum. 

(End  of  Memorandum) 

(2)  Format  for  termination  contracting 
officer's  settlement  memorandum  for 
cost-reimbursement  type  contracts.  This 
memorandum  shall  be  addressed  to  a 
reviewing  authority  or  the  file  as 
appropriate.  This  format  may  be 
appropriately  modified  and  used  to 
cover  subcontract  settlements. 


Part  I — General  Information 

1.  Identification.  (Identify  memorandum  as 
to  its  purpose  and  content.) 

a.  Name  and  address  of  the  contractor. 
Comment  on  any  pertinent  affiliation 
between  prime  and  subcontractors  relative  to 
the  overall  settlement. 

b.  Names  and  titles  of  contractor  and 
Government  personnel  who  participated  in 
the  negotiation. 

2.  Description  of  terminated  contract 

a.  Date  of  contract  and  contract  number. 

b.  Type  of  contract. 

c.  General  description  of  contract  items. 

d.  State  total  contract  cost  and  fee  data  if 
complete  termination. 

e.  Furnish  reference  to  the  contract 
termination  clauses  (cite  FAR/DoD  FAR 
Supplement or  other  special  provisions). 

3.  Termination  notice. 

a.  Reference  termination  notice  and  state 
effective  date  of  terminatitui. 


b.  &xipe  and  nature  of  termination 
(complete  or  partial,  items  terminated, 
estimated  costs  and  fee  data  applicable  to 
items  terminated). 

c.  Slate  whether  termination  notice  was 
amended,  and  if  so,  explain. 

d.  Explain  scope  of  the  settlement  as  to 
whether  settlement  concerns  fee  only  or 
whether  costs  are  also  included. 

Part  11 — Contractor's  Settlement  Proposal 

1.  Date  and  arpount  Indicate  date  and 
location  where  claim  was  filed.  Stale  gross 
amount  of  claim.  (If  interim  settlement 
proposals  were  filed,  furnish  information  for 
each  claim.) 

2.  Examination  of  proposal.  State  type  of 
reviews  made  and  by  whom  (audit, 
engineering,  legal,  or  other). 

Part  III — Tabular  Summary  of  Settlement 

1.  Summary.  Summarize  the  proposed 
settlement  in  tabular  form  substantially  as 
shown  in  Attachments  A  and  B.  Partial 
settlements  may  tie  summarized  on 
Attachment  B. 

2.  Comments.  Furnish  comments  in 
amplification  of  tabular  summaries. 

a.  Summary  of  Final  Settlement  (see 
Attachment  A). 

(1)  If  the  auditor's  final  report  was  not 
available  for  consideration,  state  the 
circumstances. 

(2)  Explain  how  Ihe  fixed  fee  was  adjusted. 
Identify  basis  used,  such  as  percentage  of 
completion.  Include  a  description  of  factors 
considered  and  how  they  were  considered. 
Include  any  tabular  summaries  and 
breakdowns  deemed  helpful  to  an 
imderstanding  of  the  process.  Factors  which 
may  be  given  consideration  are  outlined  in 
FAR  49.305. 

(3)  Briefly  identify  matters  included  in 
liability  for  property  and  other  charges 
against  the  contractor  arising  from  the 
contract. 

(4)  Identify  reservations  included  in  the 
settlement  that  are  other  than  standard 
reservations  required  by  regulations  and 
which  are  concerned  with  pending  claims 
and  refimds. 

(5)  Explain  substantial  or  otherwise 
important  adjustments  made  in  cost  figures 
submitted  by  the  contractor  in  arriving  at  the 
proposed  settlement. 

(6)  If  unreimbursed  costs  were  setUed  on  a 
lump  sum  basis,  exiain  the  general  basis  for 
and  the  major  factors  considered  in  arriving 
at  this  settlement. 

(7)  Comment  on  any  imusual  items  of  cost 
included  in  the  claim  and  on  any  phase  of 
cost  allocation  requiring  particular  attention 
and  not  covered  above. 

(8)  If  auditor's  recommendations  for 
nonacceptance  were  not  followed,  explain 
briefly  the  main  reasons  why  such 
recommendations  were  not  followed. 

(9)  On  items  recommended  for  further 
consideration  by  the  author,  explain,  in 
general,  the  basis  for  the  action  taken 
thereon. 

(10)  If  any  cost  previously  disallowed  by  a 
contracting  officer  is  included  in  the  proposed 
settlement,  identify  and  explain  the  reason 
for  inclusion  of  such  costs. 


A 
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(11)  Show  settlements  with  subcontractors 
by  breakdown  as  follows: 
Approved  by  Termination  Contracting 
Officer- 
Concluded  by  contractor  under  delegation  of 
authority. 

No  Cost  Settlements   — — . 

Total  ■ . 


fair  and  reasonable  to  the  Government  and 
the  contractor  and  as  such  should  be 
approved. 


2.  Signature.  The  termination  contracting 
officer  and  negotiator  will  sign  and  date  the 
memorandum. 


(12)  The  following  summary  will  be 
followed  where  settlement  includes  costs  and 
fixed  fee  in  a  complete  termination. 


Summary  of  Settlement— Cost  Type  Contract  * 

ConMciMo  

Ta 


No. 


NiOTbar 
manM 

Total 
doaar 
amount 

S.  . 

Imm^  Cmaotti  cndta 

Law  Pnor  Paymann „..    

Tow _ _ 

NbI  Piynivnl....„ _ „ 

row  contract  es«inia)«d  cost  pka 
fhieo  tea 

$..- 

Esamalad  lasarva  tor  aocfti- 

snna. 

Final  contract  pnce  (Conaot- 

mg   o«   J   __       (Of   iwm- 
twsamarw    al    costs    wd 

S lor  adMtad  hwd 

tee)$ 

Reduction  in  contract  pnca  (cradN) ... 

1  Pravma  Raanbuaad  Coat*— Pnma  and  Subs... 

2  Praimua  Unrantaasad  Coats 

1  Total  Coal  Satttamanl 

4  Prawous  Faas  Paid — Pnma 

5.  Pravwua  Faaa  Unpaid— Piima 

6  Tot«  Paa! 

7  Groat! 


Laaa  Oaductlona  not 
a  Oapoaal  cradat 


I  1-7 


b  Ottiar  cfiarga*  agamat  contiaclw  anang  from  contact. 


a.  Nat  Satttamant 

L 
9  Nat  Paymani 


10  RacapMaaon  o>  praMoua  tataamank  (Inaart  numbar  o«  pf«>«u«"|Mrti^''s«t«amant*~irtiac1ad  on 
•ooauni  o(  iaa  paracubv  trnmnttonY 

Anragrala  groaa  amount  of  previous  iaMamants 

Agyagrala  net  amount  o<  previous  psftal  sattlamaiiw HZZIZZZZ 

Aggragrala  net  payment  provided  m  previous  partial  saWaiiiaiits 

Aggragrale  amount  aloawd  lor  pnma  contractor  aoqured  properly  taken  ow  by  tie  Govammant 
m  connection  with  prevnue  panm  latMemana. 


(13)  Plant  clearance.  Indicate  dollar  vahje 
of  termination  inventory  and  state  whether 
plant  clearance  has  been  completed.  Attach 
consolidated  plant  clearance  report  (DD  Form 
1636.  Inventory  Disposal  Report). 

(14)  Covemment property.  State  whether 
all  Covemment  property  has  been  accounted 
for. 

Part  IV — Rflccnnmendation 

1.  Recommendation.  Set  forth  the  amount 
of  the  proposed  negotiated  settlement  and 
make  recommendation  that  the  settlement  is 


*  Use  ipp«caMe  portion  lor  paraal  settlement 

I  Attachment  A 

Unreimbursed  Costs  SuBMrrrEO  on  DD  Form  547  ' 


Amount        Afflounl 


Amounts 
ctamadb* 
contractor's 

proposal 

AudWefs  Hacommendalioii 

Ostfl 

Coat  Ouaakonad 

Unrasolvsd 
Hams 

TCCs 
ComputaHon 

1  Oract  malarial. _.. 

2.  0»acl  labor „...             .    „ 

3  Indiract  factory  expense 

4  Oias.  jigs.  Ihtures  and  spacitf  tools. 

S.  Other  coats  - _ ...„    

6.  Ganent  and  admnakMiva  avanaK 

7.  Fee _.    

10  Total  costs  (llema  1-») __ 

■  Ejtpand  ttie  formet  lo  inckxfe  rscommendationa  of  lactncal  pwiorvial  as  reqwad. 
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Mtachment  B 

(End  of  Memorandum) 

Subpart  249.4 — Termination  for 
Default 

249.402    Termination  of  ftxed-price 
contracts  for  default 

249.402-3    Procedure  for  default 

See  243.301(a)(l)(S-70)  for  use  of  the 
Standard  Form  30  (SF  30).  Amendment 
of  Solicitations/Modification  of 
Contract,  in  providing  notice  of 
teimination. 

Subpart  249.6 — Contract  Termination 
Forms  and  Fonnats 

249.60 1    Notice  Of  termination  for 
^  convenience. 

See  243.301(a](l)(S-70]  for  use  of  the 
Standard  Form  30  (SF  30).  Amendment 
of  Solicitation/Modification  of  Contract, 
in  providing  notice  of  termination. 

Subpart  249.70— Special  Requirements 

249.7001     Terminated  contracts  witli 
Canadian  commercial  corporation. 

(a)  The  termination  and  settlement  of 
contracts  with  the  Canadian 
Commercial  Corporation  shall  be 
effected  in  accordance  with  the 
provisions  of  (1)  the  Letter  of  Agreement 
between  the  Department  of  Defence 
Production  (Canada)  and  the  United 
States  Department  of  Defense  (see 
Appendix  T.201,  Canadian  Agreements); 
(2)  policies  in  T.201  and  Part  249;  and  (3) 
the  Manual  of  Procedure  on  Termination 
of  Contracts,  Department  of  Defence 
Production  (Canada). 

(b)  The  termination  proposal  of 
Canadian  Commercial  Corporation  shall 
be  submitted  in  the  form  prescribed  in 
FAR  49.602  and  shall  reflect  the  amount 
of  settlements  with  subcontractors.  The 
letter  transmitting  the  proposal  shall 
certify  that  (1)  subcontract  settlements 
with  Canadian  subcontractors  have 
been  approved  by  the  Contracts 
Settlement  Committee  of  the 
Department  of  Defence  Production 
(Canada),  if  required  pursuant  to  the 
Manual  of  Procedure  on  Termination  of 
Contracts,  Department  of  Defence 
Production  (Canada),  and  (2)  that 
disposition  of  inventory  has  been 
completed.  The  TCO  shall  prepare  an 
appropriate  settlement  agreement 
pursuant  to  the  provisions  of  FAR 
49.603. 

(c)  All  Canadian  subcontracts  shall  be 
settled  by  the  Canadian  Commercial 
Corporation  pursuant  to  T.201. 
Schedules  listing  serviceable  or  usable 
contractor  inventory  shall  be  submitted 
by  the  Canadian  Commercial 
Corporation  to  the  TCO  for  screening  in 


accordance  with  the  provisions  of  FAR 
45.6.  Transfer  instructions  resulting  from 
screening  procedures  shall  be  submitted 
to  the  Canadian  Commercial 
Corporation  for  action.  At  the  expiration 
of  the  screening  period,  the  TCO  shall 
advise  the  Canadian  Commercial 
Corporation  to  proceed  with  disposition 
of  contractor  inventory  determined  to  be 
surplus  to  the  requirements  of  the 
Government.  The  settlement  of 
Canadian  subcontracts  shall  not  be 
subject  to  approval  or  ratiflcation  by  the 
TCO,  except  that  in  cases  that  result  in 
a  proposed  negotiated  settlement  in 
excess  of  the  total  contract  price  of  the 
prime  contract,  ratiflcation  of  the 
proposed  settlement  by  the  United 
States  PCO,  evidenced  by  a  contract 
modification  increasing  the  contract 
price  and  obligating  required  additional 
funds  shall  be  obtained  by  the  TCO 
prior  to  flnal  settlement. 

(d)  Termination  proposals  submitted 
by  the  United  States  subcontractors  and 
suppliers  normally  should  be  referred  by 
the  Canadian  Commercial  Corporation 
to  the  TCO  (normally  DCASR, 
Cleveland)  for  settlement  in  accordance 
with  this  Part  and  T.201.  Upon 
completion  of  all  settlement  action,  the 
TCO  shall  advise  the  Canadian 
Commercial  Corporation  of  the  amount 
of  the  net  settlement  agreed  upon,  which 
shall  be  included  in  the  termination 
proposal  submitted  pursuant  to  (b) 
above.  Execution  of  a  settlement 
agreement  with  the  subcontractor  shall 
be  the  responsibility  of  the  Canadian 
Commercial  Corporation. 

249.7002    Prior  notification  of  significant 
contract  terminations. 

(a)  Prior  Defense  Department 
clearance  of  the  information  release  is 
required  before  any  notice  or  any 
information  concerning  a  proposed 
contract  termination  involving  a 
reduction  in  employment  of  100  or  more 
contractor  employees  is  released  to  a 
contractor.  Coordination  of  the  timing  of 
the  notice  to  the  contractor  and  release 
of  information  to  Congress  or  the  public 
is  the  responsibility  of  each  Department 
through  its  liaison  point  designated  in 
(d)  below.  In  a  labor  surplus  area,  a 
lesser  number  than  100  may  be 
significant,  and  if  so,  such  information 
release  should  be  similarly  cleared. 

(b)  The  following  information  will  be 
submitted  to  the  appropriate 
Departmental  liaison  point: 

(1)  Contract  number,  date,  type  of 
contract; 

(2)  Name  of  company; 

(3)  Nature  of  contract  or  end  item; 

(4)  The  reasons  for  the  termination; 

(5)  Contract  price  of  items  terminated; 


(6)  Total  number  of  contractor 
employees,  involved  including  the 
Government's  estimate  of  the  number 
who  may  be  discharged; 

(7)  Statement  of  anticipated  impact  on 
the  company  and  the  community 
(identify);  identify  area  labor  category; 
whether  contractor  is  large  or  small 
business,  and  include  any  known  impact 
On  hardcore  disadvantaged  employment 
programs; 

(8)  Total  number  of  subcontractors 
involved  as  well  as  the  impact  in  this 
area,  if  known;  and 

(9)  Draft  (unclassifled)  of  suggested 
press  release  of  information. 

(c)  Clearance  to  release  the 
information  will  be  requested  as  soon  as 
possible  after  the  decision  has  been 
made  to  terminate  a  contract.  Pending 
receipt  of  clearance  to  release, 
information  pertinent  to  the  termination 
will  require  "For  Official  Use  Only" 
handling  unless  a  security  clearance  is 
required. 

(d)  The  Departmental  liaison  points 
for  prior  clearance  to  release 
information  on  significant  terminations 
are  as  follows: 

Army— OSA,  OCLL.  (SACLL),  ASA  (l&L) 

(copy) 
Navy^]hief  of  Legislative  Affairs  (OLA-N) 
Air  Force^HQ  USAF  (AF/RDC) 
Defense  Logistics  Agency — DLA-PC 
Defense  Communications  Agency — Contract 

Management  Division  (Code  260) 
Defense  Nuclear  Agency — Chief,  Office  of 

Procurement,  OATR 
Defense  Mapping  Agency — DMA/LO 

(e)  Liaison  offices  of  Departments  will 
act  promptly  on  the  request  for 
clearance  to  release  information  (not 
later  than  two  working  days  after 
receipt)  to  avoid  the  accrual  of 
termination  cost. 

(f)  This  reporting  requirement  is 
assigned  Report  Control  Symbol: 
DD(I&L)(AR)  1412. 

249.7003    Special  termination  costs. 

(a)  The  clause  at  252.249-7000.  Special 
Termination  Costs,  is  authorized  for  use 
in  an  incrementally  funded  contract 
when: 

(1)  The  contract  term  is  two  years  or 
more: 

(2)  The  contract  is  estimated  to 
require  total  RDT&E  financing  in  excess 
$25  million  or  total  production 
investment  in  excess  of  $100  million; 

(3)  Adequate  resources  are  available 
within  existing  appropriated  amounts  to 
cover  the  contingent  reserved  liability 
for  special  termination  costs  in  the  event 
of  contract  termination;  and 

(4)  The  use  of  the  clause  in  the 
contract  is  approved  by  the  (Secretary 
of  the  Department  concerned  or 


46330       Federal  Register  /  Vol.  ,51,- No.  246  /  Tuesday.  December  23.  1986  /Rules  and  Regulations 


I  -JI  ^1  • 


designee.  The  clause  may  be  used  in 
circumstances  other  than  those  in  (1) 
and  (2)  above  when  approved  by  the 
Secretary  of  the  Department  concerned 
or  designee.  Any  addition  to  the 
categories  of  special  termination  costs 
listed  in  paragraph  (a)  (1)  through  (4)  of 
the  clause  in  25Z249-7000  shall  be 
processed  in  accordance  with  201.404. 

(b)  The  contractor  and  the  contracting 
officer  shall  agree  upon  an  amount  that 
represents  their  best  estimate  of  the 
total  special  termination  costs  to  which 
the  contractor  would  be  entitled  in  the 
event  of  termination  of  the  contract. 
Such  amount  shall  be  inserted  in  the 
clause. 

(c)  A  provision  allowing  for 
negotiated  adjustments  of  the  amount 
reserved  for  special  termination  costs 
may  be  inserted  as  paragraph  (d)  of  the 
clause.  Contract  provisions  for  periodic 
adjustments  by  mutual  agreement  of  the 
parties  may  be  established  based  on, 
among  other  things,  (1)  set  time  periods 
within  the  contract.  (2)  the 
Governments  incremental  assignment 
of  funds  to  the  contract,  or  (3)  the  time 
when  certain  performance  milestones 
are  accomplished  by  the  contractor. 
Provisions  for  such  adjustments  may  be 
considered  desirable  in  contracts 
containing  unusually  long  performance 
periods,  or  in  contracts  where  the 
contractor's  cost  risk  associated  with 
the  contingent  special  termination  costs, 
in  the  event  of  Government  termination, 
fluctuates  extensively  over  the  period  of 
the  contract,  depending  on  the  scope  of 
work  to  be  performed  during  a  certain 
period  of  the  contract,  or  the  amount  of 
funds  to  be  assigned  to  the  contract 
during  any  one  increment. 

PART  250— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202,  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301. 

250.001    Definitions. 

"Agency  head,"  as  used  within  this 
part  by  the  Department  of  Defense,  does 
not  include  heads  of  defense  agencies. 

"Secretarial  level,"  as  used  within  this 
part  by  the  Department  of  Defense, 
means  an  official  at  or  above  the  level  of 
an  Assistant  Secretary  (or  Deputy)  of 
Defense  or  of  the  Army,  Navy,  or  Air 
Force,  and  a  Contract  Adjustment  Board 
established  by  the  Secretary  concerned. 

Subpart  250.1 — General 

250.103    Deviations. 

For  purposes  of  this  section,  "defense 
agencies' include  the  Departments  of 
the  Army,  f^avy,  and  Air  Force,  as  well 


as  agencies  within  the  Office  of  the 
Secretary  of  Defense. 

250.104    Reports. 

Departmental  and  agency 
supplements  will  designate  officials 
responsible  for  preparing  and  processing 
the  reports  required  by  this  section. 

25aiOS    Records. 

(S-70)  Record  of  requests  and 
dispositions. 

(1)  General.  In  order  that  adequate 
records  of  actions  by  each  Department 
pursuant  to  the  Act  may  be  maintained, 
50.303{S-71)  requires  the  preparation  of 
a  preliminary  record  when  each  request 
is  filed  for  an  adjustment  under  FAR 
Subpart  50.3.  and  250.306(S-70)  requires 
the  preparation  of  a  final  record 
indicating  the  disposition  of  the  request. 
This  paragraph  describes  in  detail  the 
information  which  should  be  included  in 
these  records.  A  suggested  format  for 
the  records  is  shown  in  250.105(S-70)(4). 
If  is  designed  so  that  the  information 
required  for  the  preliminary  and  final 
record  with  respect  to  each  request  may 
be  combined  on  the  same  form. 
Departmental  and  agency  supplements 
will  designate  the  offices  or  officials 
responsible  for  preparing,  submitting, 
receiving,  and  maintaining  all  records 
required  by  this  part.  Records  required 
by  this  supplement  shall  be  maintained 
in  the  Departments  of  the  Army,  Navy, 
and  Air  Force  by  their  respective 
Contract  Adjustment  Boards  and  in  the 
Headquarters  of  the  defense  agencies. 

(2)  Preliminary  records.  Each 
preliminary  record  prepared  pursuant  to 
250.303(8-71)  should  contain  the 
following  information: 

(i)  Type  of  record.  The  fact  that  the 
record  is  a  preliminary  record  should  be 
indicated. 

(ii)  Date  of  contractor's  request.  The 
date  on  the  face  of  the  contractor's 
request  for  adjustment  should  be 
inserted. 

(iii)  Date  received  by  government.  The 
date  the  request  for  adjustment  is 
received  in  any  Government  office  to 
which  the  contractor  may  properly 
submit  his  request  should  be  inserted. 

(iv)  Name  and  address  of  contractor. 
The  full  and  correct  name  and  address 
of  the  contractor  filing  the  request 
should  be  inserted.  If  the  contractor  is  a 
small  business,  this  fact  should  be 
indicated. 

(v)  Name  and  address  of  the 
contractor's  representative,  if  any.  If  a 
particular  named  person  (employee, 
attorney,  etc.)  is  the  point  of  contact 
with  the  contractor,  his  full  name  and 
address  should  be  inserted. 

(vi)  Cognizant  contracting  officer  or 
office.  The  contracting  officer 


administering  the  contract  for  which  an 
adjustment  was  requested  or,  if  none, 
the  contracting  officer  or  office 
cognizant  of  the  request  should  be 
inserted. 

(vii)  Procuring  activity.  The  name  of 
the  procuring  activity  with  jurisdiction 
over  the  contracting  officer  or  official 
referred  to  in  (vi)  above,  should  be 
inserted. 

(viii)  Property  or  service  involved.  A 
brief  description  of  the  item  being 
procured  or  services  being  rendered 
should  be  inserted. 

(ix)  Extent  of  performance  as  of  date 
of  request  A  brief  indication,  as  of  the 
date  of  the  request,  of  the  degree  of 
completion  of  the  contract  should  be 
inserted;  for  example,  50  percent 
completed,  or  performance  not  yet 
begun;  if  work  is  completed,  indicate 
date  of  completion  and  whether  final 
payment  has  been  made. 

(x)  Contract  number  and  date.  The 
identifying  numbers  and  dates  of  the 
contracts  for  which  an  adjustment  is 
requested  should  be  inserted.  If  there  is 
no  contract,  then  the  word  "None" 
should  be  inserted.  If  the  question  arises 
under  a  letter  of  intent,  then  that  fact 
and  the  date  of  such  letter  should  be 
inserted. 

(xi)  Award  procedure.  The  procedure 
under  which  the  contract  was  awarded, 
e.g.,  formal  advertising,  negotiation,  or 
sealed  bidding,  should  be  indicated.  The 
specific  authority,  if  applicable,  should 
be  indicated;  for  example:  "Neg.  10 
U.S.C.  2304(a)(14)." 

(xii)  Type  of  contract.  The  type  of 
contract  involved  (see  FAR  Part  16) 
should  be  inserted;  e.g..  FFP  (firm  fixed- 
price),  FPI  (fixed-price  incentive).  CPFF 
(cost-plus-fixed-fee),  or  T&M  (time  and 
materials). 

(xiii)  Category  of  case.  Whether  the 
request  involves  an  amendment  without 
consideration,  a  mistake,  or  an  informal 
commitment  should  be  indicated.  If  the 
case  involves  two  or  more  categories, 
each  should  be  indicated;  however,  the 
most  significant  category  involved 
should  be  listed  first. 

(xiv)  Amount  or  description  of 
request  If  the  request  is  expressed  in 
dollars,  as  a  change  in  price,  then  that 
fact  should  be  inserted  as  follows: 
"$5,250  increase"  or  "$5,250  decrease."  If 
the  request  seeks  an  adjustment  which 
cannot  be  expressed  in  monetary  terms, 
then  a  brief  description  of  it  should  be 
inserted,  such  as  "Cancellation"  or 
"Modification  of  Terms."  The  fact  that 
an  adjustment  is  not  easily  expressed  in 
dollar  terms  should  not  deter  an 
estimate  if  such  an  estimate  is  made  by 
the  contractor  in  his  request 
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(xv)  Date  of  this  record.  The  date  on 
which  the  record  is  signed  and 
forwarded  should  be  inserted. 

(xvi)  Signature.  The  record  should  be 
signed  by  an  authorized  representative 
of  the  reporting  authority. 

(3)  Final  records.  Each  final  record 
prepared  pursuant  to  250.306-{S-70) 
should  contain  the  information  listed  in 
(S-70)(2)  (ii)  through  (xvi)  above,  and,  in 
addition,  should  contain  the  following 
information: 

(i)  Type  of  record.  The  fact  that  the 
record  is  a  final  record  should  be 
indicated. 

(ii)  Action  below  secretarial  level. 
The  disposition  of  the  case,  the  office 
which  took  action,  and  the  date  thereof 
should  be  inserted.  The  disposition 
should  be  indicated  as:  "withdrawn." 
"denied."  "approved."  or  "forwarded." 
If  the  request  was  approved  in  whole  or 
in  part  the  dollar  amount  or  nature  of 


the  action  should  be  indicated  in  a 
manner  similar  to  that  described  in 
250.105(S-70)(2)(xiv).  The  date  should 
correspond  with  the  date  of  the 
Memorandum  of  Decision  or  of  the  letter 
forwarding  the  request  to  the  Board. 

(iii)  Action  by  contract  adjustment 
board  and  date.  The  disposition  of  the 
case  by  the  Contract  Adjustment  Board 
and  the  date  thereof  should  be  indicated 
in  a  manner  similar  to  that  described  in 
(2)  above. 

(iv)  Implementation  and  date.  The 
contractual  action  or  correspondence 
which  implements  the  decision  of  the 
approving  authority  or  of  the  Board 
should  be  inserted  as  follows: 
"amendment"  "new  contract"  or  "letter 
of  denial." 

(4)  Sample  format  The  preliminary 
and  final  records  described  in  (2)  and  (3) 
above  may  be  prepared  in  a  format 
substantially  as  follows: 


Q  PRELIMINART        RECORD  OF 

REQUEST  FOR  ADJUSTMENT 
PUBLIC  LAW  85-804 


FINAL 


DATE  OF  REQUEST 


DATE  RECEIVED  6T 
GOVERNMENT 


CONTRACTOR'S  NAME  AND  ADDRESS 


D  SMALL  BUSINESS 


NAME  ^{D  ADDRESS  OF  COtTTRACTOR'S  REPRESENTATIVE.  IF  ANY 


COGNIZANT  CONTRACTING  OFFICER 
OR  OFFICE 


PROPERTY  OR  SERVICE  INVOLVED 


CONTRACT  NUMBER 


DATE 


CATEGORY  OF  CASE 


PROCURING  ACTIVITY 


EXTENT  OF  PERFORMANCE  AS  OF 
DATE  OF  REQUEST 


ADVERTISED  OR 
NEGOTIATED 


TYPE  OF  CON- 
TRACT 


AMOUNT  OR  DESCRIPTION  OF 
REQUEST 


ACTION  BELOW  SECRETARIAL  LEVEL 


ACTION  BY  CAB 


IMPLEMENTATION 


DATE 


DATE 


DATE 


ADDITIONAL  DATA  OR  REMARKS 


DATE  THIS   RECORD  SIGNED 


SIGNATURE 


Subpart  250.2— Delegation  of  and 
Limitations  on  Exercise  of  Authority 

250.201  Delegation  of  authority. 

(b)  Authority  to  approve  actions  under 
FAR  Subpart  50.4-Re8idual  Powers, 
obligating  $50,000  or  less  may  not  be 
delegated  below  the  level  of  the  Head  of 
the  Contracting  Activity  (but  see  FAR 
50.201(d)  for  indemnification  authority). 

(S-70)  Authority  delegated. 

(1)  Departments  of  the  Army,  Navy, 
and  the  Air  Force.  Delegations  and 
levels  of  authority  for  actions  by  the 
Departments  of  the  Army,  Navy,  and  Air 
Force  under  the  Act  and  the  Executive 
Order  are  contained  in  their 
departmental  supplements. 

(2)  Defense  agencies.  Subject  to  the 
restrictions  on  delegations  of  authority 
in  FAR  50.201  and  250.201  above,  the 
Directors  of  the  Defense  Logistics 
Agency,  the  Defense  Communications 
Agency,  the  Defense  Nuclear  Agency, 
the  National  Security  Agency,  and  the 
Defense  Mapping  Agency  may  exercise 
and  further  delegate  authority  under  the 
Act  and  the  Executive  Order.  Levels  of 
such  authority  are  contained  in  defense 
agency  supplements.  Recommendations 
for  approval  of  actions  in  excess  of  the 
authority  delegated  by  this  paragraph 
will  be  submitted  to  the  Assistant 
Secretary  of  Defense,  Acquisition  and 
Logistics. 

(3)  Approvals.  Authorities  may  be 
delegated  and  redelegated  only  with  the 
written  approval  of  the  Secretary  or 
Director  concerned. 

250.202  Contract  adjustment  boards. 

(S-70)  Organization  and  authority. 

(1)  Organization.  A  Contract 
Adjustment  Board  has  been  established 
within  the  Departments  of  the  Army, 
Navy,  and  Air  Force  by  the  Secretary. 
Such  Boards  consist  of  a  Chairman  and 
not  less  than  two  nor  more  than  six 
other  members,  one  of  whom  may  be 
designated  the  Vice-Chairman.  A 
majority  constitutes  a  quorum  for  any 
purpose  and  the  concurring  vote  of  a 
majority  of  the  total  Board  membership 
constitutes  an  action  of  the  Board. 
Alternates  may  be  appointed  to  act  in 
the  absence  of  members. 

(2)  Authority.  The  Contract 
Adjustment  Board  in  each  Department 
has  been  given  authority  to  approve, 
authorize  and  direct  appropriate  action 
under  the  standards  set  forth  in  FAR 
Subpart  50.3  in  any  case  submitted  to  it 
by  an  official  designated  to  submit 
cases,  and  to  make  all  determinations 
and  findings  which  are  necessary  or 
appropriate.  When  deemed  necessary  to 
the  exercise  of  the  foregoing  authority, 
such  Boards  may  authorize  any 
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appropriate  action  not  precluded  by 
FAR  50.203.  including  the  modification 
or  release  of  any  obligations. 

SubfMirt  250.3 — Contract  Adjustments 

250.303    Contractor  rtqmat*. 

{S-70)  Filing  of  requests.  If  a  request 
is  filed  with  an  administrative 
contracting  officer,  it  shall  be  forwarded 
promptly  to  the  procuring  contracting 
officer  for  appropriate  action.  If  such 
filing  is  impracticable,  requests  will  be 
deemed  to  be  properly  filed  if  filed  with 
the  following  addresses  for  forwarding 
to  the  cognizant  contracting  officer 

(1)  In  the  Army:  The  Head  of 
Contracting  Activity  hsted  in  Part  2 
appearing  to  be  cognizant  of  the 
contract  or  commitment  involved; 

(2)  In  the  Navy:  The  Head  of 
Contracting  Activity  hsted  in  Part  2 
appearing  to  be  cognizant  of  the 
contract  or  commitment  involved; 

(3)  In  the  Air  Force:  Commander  Air 
Force  Logistics  Command  ATTN:  PPC 
Wright-Patterson  Air  Force  Base,  Ohio; 

(4)  In  the  Defense  Logistics  Agency: 
Commanders  of  the  Defense  Supply 
Centers  concerned; 

(5)  In  the  Defense  Commimications 
Agency:  Director.  DCA  ATTN:  Code  280: 

(6)  In  the  Defense  Nuclear  Agency: 
Director.  DNA,  ATTN:  OAPR; 

(7)  In  the  National  Security  Agency: 
Director.  NSA;  and 

(8)  In  the  Defense  Mapping  Agency: 
Director.  DMA.  ATTN:  LO. 

(S-71)  Record  of  request  At  the  time 
the  request  is  Hied,  a  preliminary  record 
as  decribed  in  250.105(S-70](2]  shall  be 
prepared  by,  and  forwarded  within  30 
days  after  the  close  of  the  month  in 
which  prepared,  to  those  officials 
designated  pursuant  to  250.105(S-70)(1). 

250.305    Processing  cases. 

(S-70)  Processing  cases  by  contract 
adjustment  boards. 

(1)  Statement  to  board.  Cases  to  be 
submitted  for  consideration  of  the 
cognizant  Contract  Adjustment  Board 
shall  be  forwarded  by  means  of  a  letter 
signed  by  the  officer  or  official 
responsible  for  the  case.  The  letter  shall 
state: 

(i)  The  nature  of  the  case; 

(ii)  The  basis  for  the  Board's  authority 
to  act 

(iii)  The  findings  of  fact  essential  to 
the  case  (see  FAR  50.304)  arranged 
chronologically  with  cross  references  to 
supporting  enclosures; 

(iv)  The  conclusions  drawn  from 
applying  the  standards  for  deciding 
cases,  as  set  forth  in  FAR  Subpart  50.3, 
to  the  findings  of  fact;  and 

(v)  The  disposition  recommended, 
and,  if  contractual  action  ia 


recommended,  the  opinion  of  the  signer 
that  such  action  nvill  facilitate  the 
national  defense. 

The  letter  shall  enclose  copies  of  the 
contractor's  request,  the  evidentiary 
materials,  and  all  indorsements,  reports 
and  comments  of  cognizant  Government 
officials.  The  letter  and  enclosure  shall 
be  in  duplicate. 

(2)  Amendments  without 
consideration  under  FAR  50.302-l(a).  A 
letter  to  the  Board  recommending  an 
amendment  without  consideration  under 
the  standards  of  FAR  50^2-l(a]  should, 
in  addition  to  the  requirements  of 
paragraph  (a)  above,  ordinarily  cover, 
with  supporting  data  as  appropriate,  the 
findings  and  conclusions  with  respect  to 
all  of  the  items  set  forth  in  FAR  50.304(b) 
and,  in  addition,  findings  as  to: 

(i)  The  contractor's  performance 
record,  including  the  quality  of  product, 
rate  of  production  and  promptness  of 
deliveries: 

(ii)  The  importance  to  the 
Government,  particularly  to  the 
operating  forces,  of  the  performance  of 
the  contract  by  the  contractors  and  the 
importance  of  the  contractor  to  the 
national  defense: 

(iii)  Forecast  of  future  contracts  with 
the  contractor;  and 

(iv)  Other  available  sources  of  supply 
for  the  supplies  or  services  covered  by 
the  contract,  and  the  time  and  cost  of 
having  contract  performance  completed 
by  such  other  sources. 

(3)  Forwarding  to  boards.  Cases  to  be 
submitted  to  the  Boards  will  be 
forwarded  through  channels  in 
accordance  with  departmental 
supplements. 

(4)  Processing  by  boards.  Upon  receipt 
of  cases,  the  Contract  Adjustment 
Boards,  each  in  accord  with  its  own 
procedures,  shall  render  decisions  as 
expeditiously  as  practicable.  The 
chairman  shall  sign  a  Memorandum  of 
Decision  disposing  of  the  case,  which 
shall  be  dated  and  shall  contain  the 
information  required  by  FAR  50.306.  The 
Memorandum  of  Decision  shall  omit  any 
information  classified  "Confidential"  or 
higher.  The  Board's  decision  will  be 
communicated  to  the  appropriate  officer 
or  official  for  implementing  action. 

250.306    Disposition. 

(S-70)  Record  of  disposition. 

(1)  In  each  case  when  the  request  for 
relief  is  denied  or  approved  below  the 
Secretarial  level,  each  of  the  following 
documents  shall  be  submitted  to  the 
office  designated  pursuant  to  250.105(S- 
70)(1)  within  30  days  after  the  close  of 
the  month  during  which  it  is  executed: 

(i)  Two  copies  of  the  Memorandum  of 
Decision: 


(ii)  One  copy  of  the  contractual 
document  implementing  any  decision 
approving  contractual  action  (not  to  be 
submitted  in  the  case  of  the  Army):  and 

(iii)  One  copy  of  a  final  record,  as 
prescribed  in  25aiO5(S-70)(3)  prepared 
by  the  office  designated  pursuant  to 
250.105(S-70)(1). 

(2)  When  a  Contract  Adjustment 
Board  decision  is  implemented,  the 
documents  listed  in  (S-70)(l)  (ii)  and  (iii) 
above  shall  be  prepared  and  submitted 
to  the  Board  by  the  activity  which 
forwarded  the  case  to  the  Board. 

Subpart  250.4 — Residual  Powers 

250.403-70    Indemnification  under 
contract  involving  t>ott)  rsssarcti  and 
development  and  worit  ttiat  cannot  torn  so 
classified. 

Certain  contracts  require  a  substantial 
amount  of  research  and  developmental 
work  as  well  as  a  substantial  amount  of 
work  that  cannot  be  so  classified.  When 
indemnification  is  to  be  provided  for 
such  contracts,  an  appropriate  clause, 
utilizing  the  authority  of  both  10  U.S.C. 
2354  and  Pub.  L  8&-804  may  be  used.  In 
such  cases,  the  use  of  Pub.  L.  85-804  to 
provide  indemnification  is  limited  to 
work  which  cannot  be  indemnified 
pursuant  to  10  U.S.C.  2354  and  is  subject 
to  comphance  with  FAR  Subpart  50.4. 
Indenmification  pursuant  to  the 
authority  of  10  U.S.C  2354  is  covered  by 
235.070. 

Sut>part  250.70— Act  and  Executive 
Order 

250.7000  Scope. 

This  subpart  sets  forth  in  full  the  Act 
and  Executive  Order. 

250.7001  Act  of  August  28,  1958,  as 
amended. 

(Pub.  L.  85-804):  72  Stat.  972.  as 
amended  by  87  Stat.  605  (1973);  50  U.S.C. 
1431-1435,  as  amended: 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  the 
President  may  authorize  any  department  or 
agency  of  the  Covemtnent  which  exercises 
functions  in  connection  with  the  national 
defense,  acting  in  accordance  with 
regulations  prescribed  by  the  President  for 
the  protection  of  the  Covemment  to  enter 
into  contracts  or  into  amendments  or 
modificatioas  of  contracts  heretofore  or 
hereafter  made  and  to  make  advance 
payments  thereon,  without  regard  to  other 
provisions  of  law  relating  to  the  making, 
performance,  amendment,  or  modification  of 
contracts,  whenever  he  deems  that  such 
action  would  facilitate  the  national  defense. 
The  authority  conferred  by  this  section  shall 
not  be  utilized  to  obligate  the  United  States  in 
an  amount  in  excess  of  $50,000  without 
approval  by  an  official  at  or  above  the  level 
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of  an  Assistant  Secretary  or  his  Deputy,  or  an 
assistant  head  or  his  deputy,  of  such 
department  or  agency,  or  by  a  Contract 
Adjustment  Board  established  therein.  The 
authority  conferred  by  this  section  may  not 
be  utilized  to  obligate  the  United  States  in 
any  amount  in  excess  of  $25,000,000  unless 
the  Committees  on  Armed  Services  of  the 
Senate  and  the  House  of  Representatives 
have  t>een  notified  in  writing  of  such 
proposed  obligation  and  60  days  of 
continuous  session  of  Congress  have  expired 
following  the  date  on  which  such  notice  was 
transmitted  to  such  Committees  and  neither 
House  of  Congress  has  adopted,  within  such 
60  day  period,  a  resolution  disapproving  such 
obligation.  For  purposes  of  this  section,  the 
continuity  of  a  session  of  Congress  is  broken 
only  by  an  adjournment  of  the  Congress  sine 
die,  and  the  days  on  which  either  House  is 
not  in  session  because  of  an  adjournment  of 
more  than  3  days  to  a  day  certain  are 
excluded  in  the  computation  of  such  60  day 
period. 

Sec.  2.  Nothing  in  this  Act  shall  be 
construed  to  constitute  authorization 
hereunder  for — 

(a)  The  use  of  the  cost-plus-a-percentage- 
of-cost  system  of  contracting: 

(b)  Any  contract  in  violation  of  existing 
law  relating  to  limitation  of  profits; 

(c)  The  negotiation  of  purchases  of  or 
contracts  for  property  or  services  required  by 
law  to  l>e  procured  by  formal  advertising  and 
competitive  bidding: 

(d)  The  waiver  of  any  bid.  payment, 
performance,  or  other  bond  required  by  law; 

(e)  The  amendment  of  a  contract 
negotiated  under  section  2304(a)(15),  Title  10, 
United  States  Code,  or  under  section 
302(c)(13)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (63  Stat.  377,  394),  to  increase  the 
contract  price  to  an  amount  higher  than  the 
lowest  rejected  bid  of  any  responsible  bidder, 
or 

(f)  The  formalization  of  an  informal 
commitment,  unless  it  is  found  that  at  the 
time  the  commitment  was  made  it  was 
impracticable  to  use  normal  procurement 
procedures. 

Sec.  3(a)  All  actions  under  the  authority  of 
this  Act  shall  l>e  made  a  matter  of  public 
record  under  regulations  prescribed  by  the 
President  and  when  deemed  by  him  not  to  be 
detrimental  to  the  national  security. 

(b)  All  contracts  entered  into,  amended,  or 
modified  pursuant  to  authority  contained  in 
this  Act  shall  include  a  clause  to  the  effect 
that  the  Comptroller  General  of  the  United 
States  or  any  of  his  duly  authorized 
representatives  shall,  until  the  expiration  of 
three  years  after  final  payment,  have  access 
to  and  the  right  to  examine  any  directly 
pertinent  books,  documents,  papers,  and 
records  of  the  contractor  or  any  of  his 
subcontractors  engaged  in  the  performance  of 
and  involving  transactions  related  to  such 
contracts  or  subcontracts. 

Sec.  4(a)  Every  department  and  agency 
acting  under  authority  of  this  Act  shall,  by 
March  15  of  each  year,  report  to  Congress  all 
such  actions  taken  by  that  department  or 
agency  during  the  preceding  calendar  year. 
With  respect  to  actions  which  involve  actual 
or  potential  cost  to  the  United  States  in 
excess  of  $50,000,  the  report  shall — 


(1)  Name  the  contractor. 

(2)  State  the  actual  cost  or  estimated 
potential  cost  involved: 

(3)  Describe  the  property  or  services 
involved:  and 

(4)  State  further  the  circumstances    ' 
justifying  the  action  taken. 

With  respect  to  (1).  (2).  (3).  and  (4),  above, 
and  under  regulations  prescribed  by  the 
President,  there  may  be  omitted  any 
information  the  disclosure  of  which  would  be 
detrimental  to  the  national  security. 

(b)  The  Clerk  of  die  House  and  the 
Secretary  of  the  Senate  shall  cause  to  be 
published  in  the  Congressional  Record  all 
reports  submitted  pursuant  to  this  section. 

Sec.  5.  This  Act  shall  be  effective  only 
during  a  national  emergency  declared  by 
Congress  or  the  President  and  for  six  months 
after  the  termination  thereof  or  until  such 
earlier  time  as  Congress,  by  concurrent 
resolution,  may  designate. 

250.7002    Executivs  Order  10789  Of 
November  14, 19S8. 

(23  FR  8897)  as  amended  by  Executive 
Order  11051,  dated  27  September  1962, 
Executive  Order  11382  of  November  28, 
1967,  and  Executive  Order  11610  of  July 
22, 1971: 

AUTHORIZING  AGENCIES  OF  THE 
GOVERNMENT  TO  EXERCISE  CERTAIN 
CONTRACTING  AUTHORITY  IN 
CONNECTION  WITH  NATIONAL  DEFENSE 
FUNCTIONS  AND  PRESCRIBING 
REGULATIONS  GOVERNING  THE 
EXERCISE  OF  SUCH  AUTHORmf 

By  virture  of  the  authority  vested  in  me  by 
the  act  of  August  28, 1958.  72  Stat.  972. 
hereinafter  called  the  act,  and  as  President  of 
the  United  States,  and  in  view  of  the  existing 
national  emergency  declared  by  Proclamation 
No.  2914  of  December  16, 1950,  and  deeming 
that  such  action  will  facilitate  the  national 
defense,  it  is  hereby  ordered  as  follows: 

Part  1 — Department  of  Defense 

Under  such  regulations,  which  shall  be 
uniform  to  the  extent  practicable,  as  may  be 
prescribed  or  approved  by  the  Secretary  of 
Defense: 

1.  The  Department  of  Defense  is 
authorized,  within  the  limits  of  the  amounts 
appropriated  and  the  contract  authorization 
provided  therefor,  to  enter  into  contracts  and 
into  amendments  or  modifications  of 
contracts  heretofore  or  hereafter  made,  and 
to  make  advance  payments  thereon,  without 
regard  to  the  provisions  of  law  relating  to  the 
making,  performance,  amendment,  or 
modification  of  contracts,  whenever,  in  the 
judgment  of  the  Secretary  of  Defense,  the 
Secretary  of  the  Army,  the  Secretary  of  the 
Navy,  or  the  Secretary  of  the  Air  Force,  or  the 
duly  authorized  representative  of  any  such 
Secretary,  the  national  defense  will  be 
facilitated  thereby. 

(a)  The  limitation  in  paragraph  1  to 
amounts  appropriated  and  the  contract 
authorization  provided  therefor  shall  not 
apply  to  contractual  provisions  which 
provide  that  the  United  States  will  hold 
harmless  and  indemnify  the  contractor 
against  any  of  the  claims  or  losses  set  forth  in 
subparagraph  (b),  whether  resulting  from  the 


negligence  or  wrongful  act  or  omission  of  the 
contractor  or  otherwise  (except  as  provided 
in  subparagraph  (b}(2]).  This  exception  from 
the  limitations  of  paragraph  1  shall  apply 
only  to  claims  or  losses  arising  out  of  or 
resulting  from  rislu  that  the  contract  defines 
as  unusually  hazardous  or  nuclear  in  nature. 
Such  a  contractual  provision  shall  be 
approved  in  advance  by  an  official  at  a  level 
not  below  that  of  the  Secretary  of  a  military 
department  and  may  require  each  contractor 
so  indemnified  to  provide  and  maintain 
financial  protection  of  such  type  and  in  such 
amounts  as  is  determined  by  the  approving 
official  to  be  appropriate  under  the 
circtmistances.  In  deciding  whether  to 
approve  the  use  of  an  indemnification 
provision  and  in  determining  the  amount  of 
financial  protection  to  l>e  provided  and 
maintained  by  the4ndemnified  contractor,  the 
appropriate  official  shall  take  into  account 
such  factors  as  the  availability,  cost  and 
terms  of  private  insurance,  self-insurance, 
other  proof  of  financial  reponsibility  and 
workmen's  compensation  insurance.  Such 
approval  and  determination,  as  required  by 
the  preceding  two  sentences,  shall  be  final. 

(b)(l]  Subparagraph  (a)  shall  apply  to 
claims  (including  reasonable  expenses  of 
litigation  and  settlement]  or  losses,  not 
compensated  by  insurance  or  otherwise,  of 
the  following  types: 

(A)  Claims  by  third  persons,  including 
employees  of  the  contractor,  for  death, 
personal  injury,  or  loss  of,  damage  to.  or  loss 
of  use  of  property; 

(B)  Loss  of,  damage  to,  or  loss  of  use  of 
property  of  the  contractor 

(C)  Loss  of,  damage  to,  or  loss  of  use  of 
property  of  the  Government; 

(D)  Claims  arising  (i)  from  indemnification 
agreements  between  the  contractor  and  a 
subcontractor  or  subcontractors,  or  (ii)  from 
such  arrangements  and  further 
indemnification  arrangements  between 
subcontractors  at  any  tier,  provided  that  all 
such  arrangements  were  entered  into 
pursuant  to  regulations  prescribed  or 
approved  by  the  Secretaries  of  Defense,  the 
Army,  the  Navy,  or  the  Air  Force. 

(2)  IndemniHcation  and  hold  harmless 
agreements  entered  into  pursuant  to  this 
subsection,  whether  between  the  United 
States  and  a  contractor,  or  between  a 
contractor  and  a  sut>contractor,  or  between 
two  subcontractors,  shall  not  cover  claims  or 
losses  caused  by  the  willful  misconduct  or 
lack  of  good  faith  on  the  part  of  any  of  the 
contractor's  or  subcontractor's  directors  or 
officers  or  principal  officials  which  are  (i) 
claims  by  the  United  States  (other  than  those 
arising  through  subrogation)  against  the 
contractor  or  subcontractor,  or  (ii)  losses 
affecting  the  property  of  such  contractor  or 
Bul>contractor.  Regulations  to  be  prescribed 
or  approved  by  the  Secretaries  of  Defense, 
the  Army,  the  Navy  or  the  Air  Force  shall 
define  the  scope  of  the  term  'principal 
officials  ". 

(3)  The  United  States  may  discharge  its 
obligation  under  a  provision  authorized  by 
subparagraph  (a)  by  making  payments 
directly  to  subcontractors  or  to  third  persons 
to  whom  a  contractor  or  subcontractor  may 
be  liable. 
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(c)  A  contractual  provision  made  under 
subparagraph  (a)  that  provides  for 
indemnification  most  also  provide  for — 

(1)  Notice  to  (he  United  Slates  of  any  claim 
or  action  against,  or  of  any  loss  by.  the 
contractor  or  subcontractor  which  is  covered 
by  such  contractual  provision:  and 

(2)  Control  or  assistance  by  the  United 
Stales,  at  its  election,  in  the  settlement  or 
defense  of  any  such  claim  or  action. 

2.  The  Secretaries  of  Defense,  the  Army, 
the  Navy,  and  the  Air  Force  respectively, 
may  exercise  Ihe  authority  herein  conferred 
and,  in  their  discretion  and  by  their  direction, 
may  delegate  such  authority  to  any  other 
military  or  civilian  officers  or  officials  of  their 
respective  departments,  and  may  confer  upon 
any  such  military  or  civilian  officers  or 
officials  the  power  to  make  further 
delegations  of  such  authority  within  their 
respective  commands  or  organizations: 
Provided,  that  the  authority  herein  conferred 
shall  not  be  utilized  to  obligate  Ihe  United 
Slates  in  an  amount  in  excess  of  $50,000 
without  approval  by  an  official  at  or  above 
the  level  of  an  Assistant  Secretary  or  his 
Deputy,  or  by  a  departmental  Contract 
Adjustment  Board. 

3.  The  contracts  hereby  authorized  lo  be 
made  shall  include  agreements  of  all  kinds 
(whether  in  Ihe  form  of  letters  of  intent, 
purchase  orders,  or  otherwise)  for  all  types 
and  kinds  of  property  or  services  necessary, 
appropriate,  or  convenient  for  the  national 
defense,  or  for  the  invention,  development,  or 
production  of,  or  research  concerning,  any 
such  property  or  services,  including,  bul  not 
limited  lo.  aircraft,  missiles,  buildings, 
vessels,  arms,  armament,  equipment  or 
supplies  of  any  kind,  or  any  portion  thereof, 
including  plans,  spare  paris  and  equipment 
therefor,  materials,  supplies,  facilities, 
utilities,  machinery,  machine  tools,  and  any 
other  equipment  without  any  restriction  of 
any  kind  as  to  type,  character,  location,  or 
form. 

4.  The  Department  of  Defense  may  by 
agreement  modify  or  amend  or  settle  claims 
under  contracts  heretofore  or  hereafter  made, 
may  make  advance  payments  upon  such 
contracts  of  any  portion  of  the  contract  price, 
and  may  enter  into  agreements  with 
contractors  or  obligors  modifying  or  releasing 
accrued  obligations  of  any  sort,  including 
accrued  liquidated  damages  or  liability  under 
surety  or  other  bonds.  Amendments  or 
modifications  of  contracts  may  be  with  or 
without  consideration  and  may  be  utilized  to 
accomplish  the  same  things  as  any  original 
contract  could  have  accomplished  hereunder, 
irrespective  of  the  lime  or  circumstances  of 
the  making,  or  the  form,  of  the  contract 
amended  or  modified,  or  of  the  amending  or 
modifying  contract,  and  irrespective  of  rights 
which  may  have  accrued  under  the  contract 
or  the  amendments  or  modifications  thereof. 

5.  Proper  records  of  all  actions  taken  under 
the  authority  of  the  act  shall  be  maintained 
within  the  Department  of  Defense.  The 
Secretaries  of  Defense,  the  Army,  the  Navy. 
and  the  Air  Force  shall  make  such  records 
available  for  public  inspection  exc^l  lo  the 
extent  that  they,  or  their  duly  authorized 
representatives,  may  respectively  deem  the 
disclosure  of  information  therein  to  be 
detrimental  to  the  national  security. 


e.  The  Deparlment  of  Defense  shall,  by 
March  15  of  each  year,  report  to  the  Congress 
all  actions  taken  within  thai  department 
under  Ihe  authority  of  Ihe  act  during  the 
preceding  calendar  year.  With  respect  to 
actions  which  involve  actual  or  potential  cost 
to  Ihe  United  Slates  in  excess  of  S50.00a  the 
report  shall  (except  as  Ihe  disclosure  of  such 
information  may  be  deemed  lo  be  detrimental 
to  the  national  security)— 

(a)  Name  the  contractor 

(b)  State  the  actual  coat  or  estimated 
potential  coat  involved: 

(c)  Describe  the  property  or  services 
involved:  and 

(d)  State  further  the  circumstances 
iustifying  the  action  taken. 

7.  There  shall  be  no  discrimination  in  any 
act  performed  hereunder  against  any  person 
on  Ihe  ground  of  race,  religioa  color,  or 
national  origin,  and  all  contracts  entered  into, 
amended,  or  modified  hereunder  shall 
contain  such  nondiscrimination  provision  as 
otherwise  may  be  required  by  statute  or 
Executive  order. 

8.  No  claim  against  the  United  States 
arising  under  any  purchase  or  contract  made 
under  the  authority  of  the  act  and  this  order 
shall  be  assigned  except  in  accordance  with 
the  Assignment  of  Claims  Act  of  1940  (54 
SlaL  1029).  as  amended. 

9.  Advance  payments  shall  be  made 
hereunder  only  upon  obtaining  adequate 
security. 

10.  Every  contract  entered  into,  amended, 
or  modified  pursuant  to  this  order  shall 
contain  a  warranty  by  Ihe  contractor  in 
substantially  the  following  terms: 

"The  Contractor  warrants  that  no  person  or 
selling  agency  has  been  employed  or  retained 
lo  solicit  or  secure  this  contract  upon  an 
agreement  or  understanding  for  a 
commission,  percentage,  brokerage,  or 
contingent  fee.  except  bona-fide  employees 
or  bona-fide  established  commercial  or 
selling  agencies  maintained  by  the  Contractor 
for  the  purpose  of  securing  business.  For 
breach  or  violation  of  this  warranty  the 
Government  shall  have  the  right  to  annul  this 
contract  without  liability  or.  in  its  discretion, 
to  deduct  from  the  contract  price  or 
consideration,  or  otherwise  recover,  the  full 
amount  of  such  commission.  (>ercentage. 
brokerage,  or  contingent  fee." 

11.  Except  as  provided  in  Ihe  Act  of 
September  1966  (80  StaL  8S0).  contracts 
entered  into,  amended,  or  modified  pursuant 
lo  authority  of  this  order  shall  include  a 
clause  lo  the  effect  that  the  Comptroller 
General  of  the  United  States  or  any  of  his 
duly  authorized  representatives  shall,  until 
the  expiration  of  three  years  after  final 
payment,  have  access  to  and  Ihe  right  to 
examine  any  directly  pertinent  books, 
documents,  papers,  and  records  of  Ihe 
contractor  or  any  of  his  subcontractors 
engaged  in  Ihe  performance  of.  and  involving 
transactions  related  to.  such  contracts  or 
subcontracts.  Before  exercising  Ihe  authority 
provided  in  the  Act  of  September  27. 1966  (80 
Slat.  850),  the  Secretaries  of  Defense.  Ihe 
Army,  the  Navy,  or  the  Air  Force,  or  their 
designees,  shall  first  determine  that  all 
reasonable  efforts  have  been  made  lo  include 
the  clause  prescribed  above  and  that 
alternate  sources  of  supply  are  not 
reasonably  available. 


12.  Nothing  herein  contained  shall  be 
construed  lo  constitute  authorization 
hereunder  for — 

(a)  The  use  of  the  cost-plus-a-percentage- 
of-cost  system  of  contracting: 

(b)  Any  contract  in  violation  of  existing 
law  relating  to  limitation  of  profits  of  fees: 

(c)  The  negotiation  of  purchases  of  or 
contracts  for  property  or  services  required  by 
law  lo  be  procured  by  formal  advertising  and 
competitive  bidding: 

(d)  The  waiver  of  any  bid.  payment, 
performance,  or  other  bond  required  by  law; 

(e)  The  amendment  of  a  contract 
negotiated  under  section  2304(a)(lS)  of  title  10 
of  the  United  States  Code  to  increase  the 
contract  price  lo  an  amount  higher  than  Ihe 
lowest  rejected  bid  of  any  responsible  bidden 
or 

(f)  The  formalization  of  an  informal 
commiUnent.  unless  Ihe  Secretary  of  Defense, 
Ihe  Secretary  of  Ihe  Army,  the  Secretary  of 
the  Navy,  or  the  Secretary  of  the  Air  Force,  or 
the  duly  authorized  representative  of  any 
such  Secretary,  finds  that  at  the  time  Ihe 
commitment  was  made  it  was  impracticable 
lo  use  normal  procurement  procedures. 

13.  The  provisions  of  the  Walsh-Healey  Act 
(49  Slat.  2036).  as  amended,  the  Davis-Bacon 
Act  (49  Stat.  1101).  as  amended,  the  Copeland 
Act  (48  Slat.  948).  as  amended,  and  Ihe  Eight 
Hour  Law  (37  Stat.  137).  as  amended,  if 
otherwise  applicable,  shall  apply  lo  contracts 
made  and  performed  under  the  authority  of 
this  order. 

14.  Nothing  herein  contained  shall 
prejudice  anything  heretofore  done  under 
Executive  Order  No.  9001  of  December  27, 
1941.  or  Executive  Order  No.  10210  of 
February  2, 1951.  or  any  amendments  or 
extensions  thereof,  or  the  continuance  in 
force  of  an  action  heretofore  taken  under 
those  orders  or  any  amendments  or 
extensions  thereof. 

15.  Nothing  herein  contained  shall 
prejudice  any  other  authority  which  the 
Department  of  Defense  may  have  lo  enter 
into,  amend,  or  modify  contracts,  and  to 
make  advance  payments. 

Part  II — Extension  of  Provisions  of 
Paragraphs  1-14 

21.  Subject  to  the  hmilations  and 
regulations  contained  in  paragraphs  1  to  14, 
inclusive,  hereof,  and  under  any  regulations 
prescribed  by  him  in  pursuance  of  Ihe 
provisions  of  paragraph  22  hereof,  the  head  of 
each  of  the  following-named  agencies  is 
authorized  lo  perform  or  exercise  as  lo  his 
agency,  independently  of  any  Secretary 
referred  lo  in  Ihe  said  paragraphs  1  lo  14,  all 
Ihe  functions  and  authority  vested  by  those 
paragraphs  in  the  Secretaries  mentioned 
therein: 

Department  of  the  Treasury 
Department  of  the  Interior 
Department  of  Agriculture 
Department  of  Commerce 
Department  of  Transportation 
Atomic  Energy  Commission 
General  Services  Administration 
National  Aeronautics  and  Space 

Administration 
Tennessee  Valley  Authority 
Government  Printing  Office 


Fedecal  Register  /  Vol.  51.  No.  246  /  Tuesday.  December  23.  IflBB  /  Rules  and  Regulations      46335 


22.  The  head  of  each  agency  named  in 
paragraph  21  hereof  is  authorized  to 
prescribe  regulations  governing  the  carrying 
out  of  the  functions  and  authority  vested  with 
respect  to  his  agency  by  the  provisions  of 
paragraph  21  hereof.  Such  regulations  shall, 
lo  Ihe  extent  practicable,  be  uniform  with  Ihe 
regulations  prescribed  or  approved  by  the 
Secretary  of  Defense  under  the  provisions  of 
Part  I  of  this  order. 

23.  Nothing  contained  herein  shall 
prejudice  any  other  authority  which  any 
agency  named  in  paragraph  21  hereof  may 
have  lo  enter  into,  amend,  or  modify 
contracts  and  lo  make  advance  payments. 

24.  Nothing  contained  in  this  Part  shall 
constitute  authorization  thereunder  for  the 
amendment  of  a  contract  negotiated  under 
section  302(c)(14)  of  the  Federal  Property  and 
Administralive  Services  Act  of  1949  (63  Slat. 
394).  as  amended  by  section  2(b)  of  the  act  of 
August  28. 1958,  72  Slat.  966,  to  increase  the 
contract  price  to  an  amount  higher  than  the 
lowest  rejected  bid  of  any  responsible  bidder. 
Dwight  D.  Eisenhower 

PART  251— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoO 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

Subpart  251.1 — Contractor  Use  of 
Government  Supply  Sources 

251.100    Scope  of  subpart 

FAR  Subpart  51.1  and  this  Subpart  are 
applicable  to  the  acquisition  of  supplies 
to  be  delivei^d  in  the  United  States,  its 
possessions,  or  Puerto  Rico.  (The  use  of 
GSA  sources  by  grantees  is  not 
authorized.) 

251.102    AuttKMization  to  use  government 
supply  sources. 

(e)  The  following  Is  the  form  of 
authorization  to  the  contractor: 

Subject:  Authorization  lo  Purchase  from 
Government  Supply  Sources. 

(Contractor's  Name) 

(Address) 

1.  You  are  hereby  authorized  to  utilize 
Government  sources  in  performing  Contract 

No. for  Ihe  Department  of 

as  follows: 

(Insert  applicable  purchasing  authority 
given  to  the  contractor.) 

2.a.  Purchase  Orders  Under  Federal  Supply 
Schedules  or  Personal  Property 
Rehabilitation  Price  Schedules.  Orders  will 
be  placed  in  accordance  with  the  terms  and 
conditions  of  Ihe  attached  Schedule(s)  and 
this  authorization.  A  copy  of  Ihe 
authorization  shall  be  attached  to  the  order 
(unless  a  copy  was  previously  furnished  to 
the  Federal  Supply  Schedule  or  Personal 
Property  Rehabilitation  Price  Schedule 
contractor)  and  Ihe  order  shall  contain  Ihe 
following  statement: 

This  order  is  placed  under  written 

authorization  from dated 

(* ).  In  the  event  of  any 

inconsistency  between  the  terms  and 
conditions  of  this  order  and  those  of  your 


Federal  Supply  Schedule  or  Personal  Property 
Rehabilitation  Price  Schedule  contract,  the 
latter  will  govern. 

b.  Requisitioning  from  GSA  or  DoD.  Orders 
will  be  placed  in  accordance  with  Ihe  Federal 
Standard  Requisitioning  and  Issue 
Procedures  (FEDSTRIP)  or  Military  Standard 
Requisitioning  and  Issue  Procedures 
(MILSTRIP),  as  appropriate,  and  this 
authorization.  Orders  shall  include  Ihe 
activity  address  code  cited  in  paragraph  5 
below.  Bills  will  not  be  issued  by 
Government  supply  sources  until  after  the 
supplies  have  been  shipped.  Payment  shall  be 
made  promptly  upon  receipt  of  billings. 

3.  Insert  other  provisions,  as  necessary. 

4.  This  authority  hereby  granted  is  not 
transferable  or  assignable. 

5.  The  DoD  Activity  Address  Directory 
(DODAAD)  (DLAH  414ai,  AR  725-60-1, 
MCO  P4420.2H,  CG  364,  AFM  75-6,  NAVSUP 
PUB  5544)**  Activity  Address  Code  to  which 
this  Authorization  applies  is 

6.  TTiis  authorization  expires . 

(Contracting  Officer) 


*  Insert  "a  copy  of  which  is  attached,"  or 
"a  copy  of  which  you  have  on  file,"  or  other 
suitable  language,  as  appropriate. 

*  *  The  sponsoring  service  assumes 
responsibility  for  monitoring  and  controlling 
all  activity  address  codes  utilized  in  the 
letters  of  authority. 

(e)(3)(ii)  In  addition  to  the  procedure 
and  form  authorized  by  FAR 
51.102(e)(3)(ii),  contractors  are  also 
authorized  to  use  DD  Form  1155  when 
requisitioning  ^m  the  VA. 

251.103  Orderlns  from  government  supply 
sources. 

(b)  "Contracting  agency"  as  used  in 
FAR  51.103(b)  shall  be  construed  to 
mean  the  contracting  officer. 

251.104  Fumistikig  assistance  to 
contractors. 

(b)(2)  GSA  Form  457  may  be  obtained 
from  the  GSA  regional  office  serving  the 
area  in  which  the  requesting  activity  is 
located. 

251.106  TWe. 

(b)  With  DoD,  title  to  property  having 
an  acquisition  cost  of  $5,000  or  less  shall 
vest  in  the  contractor  under  the 
circumstances  prescribed  in  FAR 
51,106{b). 

251.107  Contract  dauae. 

The  contracting  officer  shall  insert  the 
clause  at  252.251-7000,  Ordering  from 
Government  Supply  Sources,  in 
solicitations  and  contracts  which 
include  the  clause  at  FAR  52.251-1. 

Sut>part  251^— Contractor  Use  of 
Interagency  Motor  Pool  Vefiides 

251.202    Authorization. 

(a)(2)  See  FAR  28.307-2(c),  and  FAR 
28.308  and  228.001  for  policy  on 
contractor  insurance  and  self-insurance. 


respectively,  and  FAR  31.205-19  for 
allowability  of  insurance  costs. 

(a)(5)  Paragraph  (e)  of  the  clause  at 
252.251-7001  satisfies  the  requirement  of 
FAR  51.202(a)(5)  for  the  written 
statement  required  by  that  paragraph, 

251.205    Contract  Clause. 

The  contracting  officer  shall  insert  the 
clause  at  252.251-7001,  Use  of 
Interagency  Motor  Pool  Vehicles  and 
Related  Services,  in  solicitations  and 
contracts  which  include  the  clause  at 
FAR  52.251-2. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT      > 
CLAUSES 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  DoD  FAR  Supplement 
201.301. 

Sut>part  252.1 — Instructions  for  Usktg 
Provisions  and  Clauses 

252.101     Using  Part  252. 

(b)  Numbering. 

(2)  Provisions  or  clauses  that 
supplement  the  FAR. 

(ii)  Provisions  and  clauses  in  this 
supplement  are  not  preceded  by  the 
assigned  CFR  chapter  number.  The 
sequential  numbers  are  "7000"  or  higher, 
not  to  exceed  "8999."  Sequential 
numbers  "9000"  and  higher  are  reserved 
for  departmental  supplementation  (see 
201.104-2). 

(e)  Matrices. 

(2)(ii)  In  the  event  of  an  obvious 
conflict  between  the  matrix  location 
listing  and  FAR  14.201  or  15.406,  the 
latter  shall  govern. 

(f)  Dates.  Provisions  and  clauses  in 
this  supplement  that  were  formerly  in 
the  DAR  bear  the  DAR  date  when  the 
provision  or  clause  was  transferred 
verbatim  to  this  supplement. 

252.106    DerivatkMW  of  provisions  and 
clauses. 

Provisions  and  clauses  in  this 
supplement  derived  from  the  DAR  do 
not  include  derivation  notations. 

Subpart  252.2— Texts  of  Provisions 
and  Clauses 

252.200    Scope  of  subpart 

(S-70)  This  subpart  sets  forth  the  texts 
of  all  DoD  FAR  Supplement  provisions 
and  clauses  and  for  each,  gives  a  cross- 
reference  to  the  location  in  the  DoD  FAR 
Supplement  that  prescribes  its  use. 

252J»)3-7000    Advertising  and  coupon 
redemption  for  miUtary  resale  activities. 

As  prescribed  at  203.570,  insert  the 
following  clause: 


I 
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ADVERTISING  AND  COUPON 
REDEMPTION  FOR  MILITARY  RESALE 
ACTIVITIES  (APR  1974) 

The  Contractor  wi^ll  not  represent  in  any 
manner,  expressed  ior  implied,  that  the 
products  purchaMtfnereunder  are  approved 
or  endorsed  by  any  element  of  the  United 
States  Government.  Any  advertisement  by 
the  Contractor,  including  price-off  coupons, 
which  refers  to  a  military  resale  activity, 
shall  contain  the  following  statement: 

'This  advertisement  is  neither  paid  for  nor 
sponsored,  in  whole  or  in  part,  by  any 
element  of  the  United  States  Government." 
(End  of  clause) 

252.204-7000    Contract  schedule  subline 
Hems  not  separatety  priced— wIttihoMing  of 
Mlling  and  payment 

As  prescribed  at  204.n04-2(c)(2),  Insert  the 
following  clause: 

CONTRACT  SCHEDULE  SUBUNE  ITEMS 
NOT  SEPARATELY  PRICED- 
WITHHOLDING  OF  BILUNG  AND 
PAYMENT  (NOV  1970] 

If  the  unit  price  of  any  contract  subline  or 
exhibit  subline  item  contained  in  the 
Schedule  of  this  contract  is  not  separately 
priced  ('NSP'  entered  as  the  unit  price 
column),  and  the  unit  price  for  such  subline 
item  is  included  within  the  unit  price  of  a 
related  subline  item,  payment  shall  not  be 
made  nor  shall  the  Contractor  invoice  the 
Government  for  any  portion  of  a  contract  line 
item  or  exhibit  line  item  which  contains  an 
"NSF"  subline  until  the  total  quantity  of  all 
related  contract  subline  items  or  exhibit 
subline  items  have  been  delivered  and 
accepted.  This  clause  is  not  applicable  to 
technical  data. 

(End  of  clause) 

252.204-7004     Data  Universal  Numbering 
System  (DUNS)  number  reporting. 

As  presciibed  at  204.670-3.  insert  the 
following  provision: 

DATA  UNIVERSAL  NUMBERING  SYSTEM 
(DUNS)  NUMBER  REPORTING  (DEC  1980) 

In  the  block  with  its  name  and  address,  the 
offeror  should  supply  the  Data  Universal 
Numbering  System  (DUNS)  Number 
applicable  to  that  name  and  address.  The 
DIJNS  Number  should  be  preceded  by 
"DUNS:".  If  the  offeror  does  not  have  a 
DUNS  Number,  it  may  obtain  one  from  any 
Dun  and  Bradstreet  branch  office.  No  offeror 
should  delay  the  submission  of  its  offer 
pending  receipt  of  its  DUNS  Number. 

(End  of  provision) 

252.204-7005    Overseas  distribution  of 
defense  sut>contracts. 

As  prescribed  at  204.670-4,  insert  the 
following  clause: 

OVERSEAS  DISTRIBUTION  OF  DEFFJ^JSE 
SUBCONTRACTS  (AUG  1986) 

(a)  For  each  subcontract  or  modification 
thereof  which  exceeds  $25,000.  wherfe  the 
country  of  origin  is  outside  the  United  States 
or  its  territories  and  possessions,  th^ 
Contractor  agrees  to  prepare  and  si^bmit  the 
Subcontract  Report  of  Foreign  Purchases  on 


DD  Form  2139  to  Director  for  International 
Acquisition,  OASD(A&L)(P),  Department  of 
Defense.  The  Pentagon.  Washington.  DC. 
20301-3060.  As  used  herein,  "country  of 
origin"  means  the  country  where  the  actual 
producer  of  supplies  or  the  actual  provider  of 
services  is  located.  Copies  of  the  form  may  be 
obtained  from  the  Contracting  Officer. 
Contractors  who  maintain  information  on 
foreign  subcontracts  on  an  automated  data 
base  may  submit  the  information  in  a  report 
formal  compatible  with  their  automated 
system.  In  all  cases,  however,  the  report  shall 
include  all  of  the  information  required  by  the 
DD  Form  2139.  A  sample  of  the  form  is  shown 
at  DoD  FAR  Supplement  253.303-70-DD-2139 

(b)  H>e  required  information,  if  any,  shall 
be  as  of  the  last  day  of  the  calendar  year 
quarter  and  submitted  within  ten  (10)  days  of 
the  end  of  each  quarter. 

(c)  The  prime  Contractor  agrees  to  insert  a 
provision  substantially  similar  to  this  in  all 
first-tier  subcontracts  over  Si 00.000  except 
subcontracts  for  ores,  natural  gas.  utilities, 
petroleum  products  and  crudes,  timber  (logs), 
and  subsistence.  The  prime  Contractor  shall 
also  identify  the  applicable  prime  contract 
number  to  the  subcontractor  for  reporting 
purposes. 

(End  of  clause) 

252.208-7000    Required  sources  for 
miniature  and  Instrument  ball  bearings. 

As  prescribed  at  208.7303(a),  insert  the 
following  clause: 

REQUIRED  SOURCES  FOR  MINIATURE 
AND  INSTRUMFJVrr  BALL  BEARINGS  (JUL 
1971) 

(a)  For  the  purpose  of  this  clause: 
"Domestic  manufacture"  means 

manufacture  in  the  United  Stales  or  Canada 
and,  when  a  ball  t>earing  assembly  is 
involved,  all  components  of  the  bearing  must 
also  have  been  manufactured  in  the  United 
States  or  Canada;  and 

"Miniature  and  instrument  ball  bearings" 
are  all  roiling  contact  ball  bearings  with  a 
basic  outside  diameter  (exclusive  of  flange 
diameters)  of  30  millimeters  or  less, 
irrespective  of  material,  tolerance, 
performance,  or  quality  characteristics. 

(b)  The  Contractor  agrees  that  end  items 
and  components  thereof  delivered  under  this 
contract  shall  contain  miniature  and 
instrument  ball  bearings  that  are  of  domestic 
manufacture  only. 

(c)  The  requirement  for  delivery  in  (b) 
above  may  be  waived  in  whole  or  in  part  by 
the  Contracting  Officer  when  such  waiver  is 
determined  to  be  in  the  Government's 
interest.  In  the  event  a  waiver  is  granted,  the 
Contractor  agrees  to  acquire  for  non- 
Govemment  use,  domestically  manufactured 
miniature  and  instrument  ball  bearings  of  a 
like  quantity  and  type. 

(d)  The  Contractor  agrees  to  retain  until  the 
expiration  of  three  (3)  years  from  the  date  of 
final  payment  under  this  contract  and  to 
make  available  during  such  period,  upon 
request  of  the  Contracting  Officer,  records 
showing  compliance  with  this  clause. 

(e)  The  Contractor  agrees  to  insert  this 
clause,  including  this  paragraph  (e).  in  every 
subcontract  and  purchase  order  issued  in 
performance  of  this  contract,  unless  he 


knows  that  the  item  being  purchased 
contains  no  miniature  or  instrument  ball 
bearings. 

(End  of  clause) 

252.208-7001     Required  sources  for 
precision  components  lor  mechanical  time 
devices. 

As  prescribed  at  208.7403(a),  insert  the 
following  clause: 

REQUIRED  SOURCES  FOR  PRECISION 
COMPONENTS  FOR  MECHANICAL  TIME 
DEVICES  (AUG  1971) 

(a)  For  the  purpose  of  this  clause: 
"Domestic  manufacture"  means 

manufacture  in  the  United  Stales  or  Canada, 
and.  when  a  mechanical  timing  assembly  is 
involved,  all  precision  components  of  the 
assembly  must  also  have  been  manufactured 
in  the  United  Slates  or  Canada. 

"Precision  components  for  mechanical  lime 
devices  "  are  parts  which  closely  relate  so 
that  precise  control  and  selection  of  working 
production  tolerances  can  be  maintained  to 
accomplish  the  desired  function  and 
reliability.  In  terms  of  accuracy,  such 
precision  components  have  total  tolerances 
under  0.003  inches,  eccentricities  less  than 
O.OOIS  inches,  and  surface  finishes  belter  than 
65  rms.  Examples  of  such  precision 
components  include:  gears,  pinions,  posts, 
and  plates. 

(b)  The  Contractor  agrees  that  end  items 
and  components  thereof  delivered  under  this 
contract  shall  contain  precision  components 
for  mechanical  time  devices  that  are  of 
domestic  manufacture  only. 

(c)  The  requirement  for  delivery  in  (b) 
above  may  be  waived  in  whole  or  in  part  by 
the  Contracting  Officer  when  such  waiver  is 
determined  to  be  in  the  Government's 
interest.  In  the  event  a  waiver  is  granted,  the 
Contractor  agrees  to  acquire,  for  non- 
Govemmenl  use,  domestically  manufactured 
precision  components  for  mechanical  time 
devices  of  a  like  quantity  and  type. 

(d)  The  Contractor  agrees  to  retain  until  the 
expiration  of  three  (3)  years  from  the  date  of 
final  payment  under  this  contract  and  to 
make  available  during  such  period,  upon 
request  of  the  Contracting  Officer,  records 
showing  compliance  with  this  clause. 

(e)  The  Contractor  agrees  to  insert  this 
clause,  including  this  paragraph  (e),  in  every 
subcontract  and  purchase  order  issued  in 
performance  of  this  contract,  unless  he 
knows  that  the  item  being  purchased 
contains  no  precision  components  for 
mechanical  time  devices. 

(End  of  clause) 

252.208-7002    Required  sources  for  hlg»>- 
purity  silicon. 

As  prescribed  at  208.7503(a),  insert  the 
following  clause: 

REQUIRED  SOURCES  FOR  HIGH-PURITY 
SIUCON  ()UN  1983) 

(a)  For  the  purpose  of  this  clause: 
"Domestic  manufacture"  means  high-purity 
silicon  manufactured  In  the  United  States  or 
Canada.  When  an  item  or  subassembly 
containing  high-purity  silicon  is  involved,  all 
such  high-purity  silicon  incorporated  in  the 
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its  inventory  of  U.S.  versus  foreign  produced 
HCF  separate  for  storage  or  control  purposes. 
However,  contractor  or  subcontractor  must 
be  able  to  show  (when  requested  by  the 
Contracting  Officer)  that  U.S.  HCF  in 
adequate  quantities  has  been  procured  in 
support  of  the  defense  contract  when 
required  end  items,  components  or  processed 
material  incorporate  HCF  in  the 
manufacturing  process. 

(End  of  clause) 


(End  of  provision) 

252.208-7005    Required  sourcts  lor 
forging  and  welded  shipboard  ■ncf>or  chain 
items  used  for  military  application  for 
combat  and  direct  combat  support  Kwns. 

As  prescribed  at  208.7803,  insert  the 
following  clause: 

REQUIRED  SOURCES  FOR  FORGING  AND 
WELDED  SHIPBOARD  ANCHOR  CHAIN 
ITEMS  (AUG  1985) 


item  or  subassembly  must  also  have  been 
manufactured  in  the  United  States  or  Canada. 

"High-purity  silicon  "  is  N  or  P  type  and  has 
a  resistivity  greater  than  3000  ohm — 
centimeter. 

(bj  The  Contractor  agrees  that  end  items 
and  components  thereof  delivered  under  this 
contract  shall  contain  high-purity  silicon  of 
domestic  manufacture  only. 

(c)  The  requirement  for  delivery  in  (b) 
above  may  be  waived  in  whole  or  in  part  by 
the  Contracting  Officer  when  such  waiver  is 
determined  to  be  in  the  Govemmenfs  ,„  on.  ,«n^    m«_«,u--^.    .      ^^  (a)  For  the  purpose  of  this  clause: 

'"T^'u    r^                                                   ,u  l^^.i**'^^!^!^^^'!!:!!^  "DomesHc  manufacture"  means  forging 

(d)  The  Contractor  agrees  to  retain  until  the  prwious  metals  as  Govemment-Fumlshed  j.^^^  manufactured  in  the  United  SuTes  or 
expiration  of  three  (3)  years  from  the  date  of  Material.  Canada 

final  payment  under  this  contract  and  to  ^^  prescribed  at  208.7703(a).  insert  the  "End  item"  means  a  final  combination  of 

make  available  during  such  penod,  upon  r  n       •  ^^a  T^,.^A..^t. ^t >.  -  j/  . 

request  of  the  Contracting  Officer,  records  following  provision.  end  products,  component  parts,  and/or 

showing  compliance  with  this  clause.  NOTICE  OF  INTENT  TO  FURNISH  '""♦f"|'»^f  "=*"."  "^^^J^V^.  '1'^'^'^  T' 

(e)  The  Contractor  agrees  to  insert  this  PRECIOUS  METALS  AS  GOVERNMENT-  ^'^^^  Publication  #1  (DoD  Dictionary  of 
clause,  including  this  paragraph  (e),  in  every  FURNISHED  MATERIAL  (OCT  1985)  ,u,  5[  °Il   '^ssociaiea  i  ermsj 

u       ■      .              u           J        I.-  1.  ■       1  (b)  The  Contractor  agrees  that  end  items. 

£^.?rZJJZ^^ll^^rtl':'^^ii^^r^^  '"'  "  "•  '^  Government's  intent  to  furnish  components,  and  procel^d  material,  thereof 

I:onta"mll«  W«h-Duritv  8ilk:^n  P'^"""'  "•^'"•^•'  ^"*^** '"  **  manufacture  delivered  under  this  contract  shall  contain 

*    1^    ''      '            •  of  contractually-deliverable  items  by  the  domestic  forging  and  welded  shipboard 

(End  of  clause)  Offeror  in  performance  of  any  contract  anchor  chain  (smaller  then  four  inches  in 

oM  •>n>_'nini    ti..^..i,..w  .^.....^  «-^  ui..!.  resulting  from  this  solicitation  pursuant  to  the  diameter)  items  of  United  States  and 

292.209-f003    nequireo  sources  Tor  riign  "tJ.,                  „      .  ,     ;„  /^       j-              »    .             i        i-  »  j  ■ 

CartKMi  Ferrocfvome  (HCF).  clause   Government-Furnished  Property  Canadian  manufacturers  only  as  listed  in 

.,     ,        '     ,*■    ,   ,  .         ...  herein  (except  that  use  of  Government-  section  208.7802-1  of  the  DoD  FAR 

As  prescribed  at  208.7603(a).  insert  the  famished  silver  is  mandatory  only  when  the  Supplement.  This  restriction  does  not  include 

following  clause:  quantity  required  is  one  hundred  (100)  Ux)y  forgings  for  commercial  vehicles  (such  as 

REQUIRED  SOURCES  FOR  HIGH  CARBON  ounces  or  more),  if  such  action  is  determined  commercial  cars  and  trucks)  or  to  noncorabat 

FERROCHROME  (AUG  1984)  to  be  in  the  Governments  best  interest.  support  military  vehicles. 

(a)  For  the  purpose  of  this  clause:  'US.  (b)  To  facilitate  such  determination  the  (*=)  ^.^^"'"|*^"  ^^,  "^"^^'f,  ^l  """^  ""PP'^ 

manufacture"  means  high  carbon  Offeit)r  shall  cite  below  the  type  (silver,  gold,  """^f  ^^^  res  ncted  items  if:  (1)  It  normally 

ferrochrome  manufactured  in  the  United  platinum,  palladium,  iridium,  rhodium,  and  Produces  similar  items  or  it  is  currently 

States  regardless  of  source  of  the  chrome  ore.  ruthenium)  and  quantity  (in  whole  troy  producing  the  item  m  support  of  DoD 

HCF  means  ferrochromium  alloy  that  ounces)  of  precious  metaUs)  required  in  the  •."rir'pl' li'L™  ?'Z^«?'^»'''         " 

nerc:n?or'moTch™mium'"''"  '"'""  '"'  ""  performance  of  this  contract  (including  co„SoX  a  planed  pi^duce'r  under 

'(bf  The  Contract™  ajes  that  end  items  "'"'f?  •""'"'  "ff^^V^l  ^  '""' T'"^'  "'  ^^O""  "'<*"'''^^'  f^parednes.  Program  (IPP). 

(D)  1  ne  i^oniracior  agrees  tnai  ena  iiems,  production  sample  ,  and  shall  also  cite  in  jf ;, ;,  not  ab-eadv  a  olanned  nrodurer  for  thp 

component,  and  processed  materials  thereof  l^^at  contractually-deliverable  item  the  el 

delivered  under  this  contract  shall  contain            „:„  . ...i#.i„ii;„    „_j t.- ,  ,\  ™.     ... 

HCF  of  U.S.  manufacture,  and/or  it  has  met  P-^""".  ^f  "/'f^  *"'FJ^  "*f  J  specifying  (d)  The  Contractor  agrees  to  insert  this 

the  requirements  of  paragraph  (g)  of  this  National  Stock  Number  and  Nomenclature,  if  clause,  including  this  paragraph  (d).  in  every 

_lgygg  known.  subcontract  and  purchase  order  issued  in 

(c)  The  Contractor  agrees  to  insert  this  performance  of  this  contract,  unless  he 

clause,  including  this  paragraph  (c),  in  every  Contracftia.,-  '"'°**'*  '**«•  *«  'j^l"  ''«'"8,  Purchased 

subcontract  and  purchase  order  issued  in  T«eo.»«*u.      Qu-n«v  r.n  «».*     'Ill^Sf^^J^'"  contains  none  of  the  restricted  forging  or 

performance  of  this  contract,  unless  he  '^"l^^^     "^oSl^       tS:,^^^  welded  shipboard  anchor  chain  items, 

knows  that  the  item  being  purchased  „i?^li2t!lfl,  '^.'  ^^^  Contractor  agrees  to  retain  until  the 

contain,  no  HCF  "omenciatufe)  expiration  of  three  (3)  years  from  the  date  of 

(d)  The  ConU-actor  agrees  to  retain  until  the  f*"^'  Paynen'  under  this  conU-act  and  to 

expiration  of  three  (3)  years  from  the  date  of  " '"«''«  available  during  such  penod,  upon 

final  payment  under  this  contract  and  to ""  ""f ''"«.«*  °^  »*>«  Contractirig  Officer,  records 

make  available  during  such  period,  upon  ''»'°?^"I8  compliance  with  this  clause. 

request  of  the  Contracting  Officer,  records  ■  «  piat«im  or  p.ii«»un,,  .peoiy  «h«h«  .pooae  or  J"  ^^  requirement  for  delivery  in  (b) 

showing  compliance  with  this  clause.  ^^"^  "•  '"^'^  «''°^«  "^"y  ^^  T'      b'Y  cIj^  7 '"          °" 

»hS7Il,!.rhP  wS  [n  whlK  in  iart  on  "='  ^""""^  »*'«"  »"'"""  '^°  P"'*"  ^°'  OfHZ  wlTensu^a  waive'  is  SSed  to 

a  ca.^  by '  a^basiX  t^e  Sn^acti^g  "'=*'  contractually-deliverable  item              .  be  in  the  Govemmenfs  interest  and  it  meets 

Officer  When  such  waller  is  determined  to  be  «'"»«*"i"8  precious  metal:  one  based  on  the  the  provisions  of  Subpart  208.78  of  the  DoD 

in  the  Government's  interest  and  it  meets  the  Government  s  furnishing  precious  metals,  and  FAR  Supplement, 

provisions  of  Subpart  208.76  of  the  DoD  FAR  °"«  ^^^^'^  °"  •>«  Contractor  s  furnishing  j^nd  of  clauw;) 

S  nnlempni  precious  metals:  and  award  will  be  made, 

"(f)  The  provisions  of  this  clause  do  not  considering  the  Government-furnished  252.210-7000    Brand  name  or  equal. 

apply  to  the  Contractor  when  he  obtains  an  -nalerial  unit  price,  which  is  in  the  best        ,  ^^  prescribed  at  210.004(b)(3)(ii)(B). 

end  item  in  support  of  DoD  Memoranda  of  interest  of  the  Government.  insert  the  followina  nrovision- 

Understanding  (MOU)/offset  agreements  W  The  Contractor  agrees  to  insert  this  '"'^^^  »''«  ^o^^O^m  provision, 

with  N/OTO  Allies  and  nondome.tic  HCF  is  provision,  including  this  paragraph  (d),  in  BRAND  NAME  OR  EQUAL  (APR  1973) 

incorporated  in  the  end  item  being  furnished  solicitations  for  subcontracts  and  purchase  (As  used  in  this  clause,  the  term  "brand 

in  support  of  the  defense  contract.  orders  issued  in  performance  or  any  contract  name"  includes  identification  of  products  by 

(g)  The  Contractor  or  subcontractor  that  resulting  from  this  solicitation  unless  the  make  and  model.) 

uses  HCF  to  produce  end  items,  components  Contractor  knows  that  the  item  being  (a)  If  items  called  for  by  this  Invitation  for 

or  processed  material  is  not  required  to  keep  purchased  contains  no  precious  metals.  Bids  have  been  identified  in  the  Schedule  by 
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a  "brand  name  or  equal"  description,  such 
identirication  is  intended  to  be  descriptive, 
but  not  restrictive,  and  is  to  indicate  the 
quality  and  characteristics  of  products  that 
will  be  satisfactory.  Bids  offering  "equal" 
products  including  products  of  the  brand 
name  manufacturer  other  than  the  one 
described  by  brand  name  will  be  considered 
for  award  if  such  products  are  clearly 
identified  in  the  bids  and  are  determined  by 
the  Government  to  meet  fully  the  salient 
characteristics  requirements  referenced  in  the 
Invitation  for  Bids. 

(b)  Unless  the  bidder  clearly  indicates  in 
the  bid  that  the  bidder  is  ofTering  an  "equal" 
product,  the  bid  shall  be  considered  as 
offering  a  brand  name  product  referenced  in 
the  Invitation  for  Bids. 

(c)(1)  If  the  bidder  proposes  to  furnish  an 
"equal"  product,  the  brand  name,  if  any.  of 
the  product  to  be  furnished  shall  be  inserted 
in  the  space  provided  in  the  Invitation  for 
Bids,  or  such  product  shall  be  otherwise 
cleariy  identified  in  the  bid.  The  evaluation  of 
bids  and  the  determination  as  to  equality  of 
the  product  offered  shall  be  the  responsibility 
of  the  Government  and  will  be  based  on 
information  furnished  by  the  bidder  or 
identiHed  in  the  bid.  as  well  as  other 
information  reasonably  available  to  the 
contracting  activity.  CAUTION  TO  BIDDERS. 
The  contracting  activity  is  not  responsible  for 
locating  or  securing  any  information  which  is 
not  identified  in  the  bid  and  reasonably 
available  to  the  contracting  activity. 
Accordingly,  to  insure  that  sufficient 
information  is  available,  the  bidder  must 
furnish  as  a  part  of  the  bid  all  descriptive 
material  (such  as  cuts,  illustrations,  drawings, 
or  other  information)  necessary  for  the 
contracting  activity  to  (i)  determine  whether 
the  product  offered  meets  the  salient 
characteristics  requirements  of  the  Invitation 
for  Bids  and  (ii)  establish  exactly  what  the 
bidder  proposes  to  furnish  and  what  the 
Government  would  be  binding  itself  to 
acquire  by  making  an  award.  The  information 
furnished  may  include  specific  references  to 
information  previously  furnished  or  to 
information  otherwise  available  to  the 
contracting  activity. 

(2)  If  the  bidder  proposes  to  modify  a 
product  so  as  to  make  it  conform  to  the 
requirements  of  the  Invitation  for  Bids,  the 
bidder  shall  (i)  include  in  the  bid  a  clear 
description  of  such  proposed  modifications, 
and  (ii)  clearly  mark  any  descriptive  material 
to  show  the  proposed  modifications. 

(3)  Modifications  proposed  after  bid 
opening  to  make  a  product  conform  to  a 
brand  name  product  referenced  in  the 
Invitation  for  Bids  will  not  be  considered. 

(End  of  provision) 

252.210-7001     Avatlabillty  of  descriptions 
listed  In  DoO  directive  5000. 19-U  Volume  II. 

As  prescribed  at  210.011(8-70),  Insert 
the  following  provision: 

AVAILABILITY  OF  DESCRIPTIONS  USTED 
IN  DOD  DIRECTIVE  5000.19-U  VOLUME  II 
(APR  1984) 

Copies  of  the  Acquisition  Management 
Systems  and  Data  Requirements  Control  List. 
DoD  Directive  5000.1&-L,  Volume  II.  may  also 
be  ordered  from  the  supply  point  listed 


herein.  When  requesting  a  data  item 
description,  the  request  shall  cite  the 
applicable  data  item  number  set  forth  in  the 
solicitation. 

(End  of  provision) 

252.210-7002    Availability  of  specifications 
and  standards  not  listed  in  DOOISS,  data 
item  descriptions  not  listed  in  Department 
of  Defense  Directive  5000.19-L,  Volume  II, 
and  plans,  drawings,  and  other  pertirwnt 
documents. 

As  prescribed  at  210.011(5-71),  insert 
the  following  provision: 

AVAILABIUTY  OF  SPECIFICATIONS  AND 
STANDARDS  NOT  USTED  IN  DODISS. 
DATA  ITEM  DESCRIPTIONS  NOT  USTED 
IN  DOD  DIRECTIVE  5000.1»-L.  VOLUME  II, 
AND  PUVNS,  DRAWINGS.  AND  OTHER 
PERTINENT  DOCUMENTS  (JUN  1977) 

The  specifications,  standards,  plans, 
drawings,  descriptions  and  other  pertinent 
documents  cited  in  this  solicitation  may  be 
obtained  by  submitting  request  to: 

(Activity) . 

(Complete  Address) 

Requests  should  give  the  numt)er  of  the 
solicitation  and  the  title  and  number  of  the 
specification,  standard,  plan,  drawing  or 
other  pertinent  document  requested,  exactly 
as  cited  in  this  solicitation. 

(End  of  provision) 

252.210-7003    Avsilability  for  examination 
of  specifications,  standards,  plans, 
drawings,  data  item  descriptions,  and  other 
pertinent  documents. 

As  prescribed  at  210.011(5-71),  insert 
the  following  provision: 

AVAILABIUTY  FOR  EXAMINATION  OF 
SPECinCATIONS.  STANDARDS.  PLANS, 
DRAWINGS,  DATA  ITEM  DESCRIPTIONS. 
AND  OTHER  PERTINENT  DOCUMENTS 
(JUN  1977) 

The  speciflcations.  standards,  plans, 
drawings,  descriptions,  and  other  periinent 
documents  cited  in  this  solicitation  may  l>e 
examined  at  the  following  locations: 

(Insert  Complete  Address) 
(End  of  provision) 

252.210-7004    Bill  of  materisia. 

As  prescribed  at  210.011(5-72),  insert 
the  following  clause: 
BIU.  OF  MATERL^LS  (APR  1955) 

(a)  With  respect  to  the  supplies  to  be 
delivered  pursuant  to  the  contract,  for  which 
a  Bill  of  Materials  is  required,  the  Contractor 
shall  furnish  a  Bill  of  Materials  in  the 
required  number  of  copies  on  Department  of 
Defense  Forms  348  and  347  if  applicable,  or 
authorized  reproductions  thereof,  in 
accordance  with  the  instructions  specified  in 
the  Schedule. 

(b)  The  Contractor  shall  furnish  to  the 
Government,  at  such  intervals  as  designate 
in  the  Schedule,  revised  pages  of  the  Bill  of 
Materials  incorporating  the  effect  of  any 
changes,  pursuant  to  the  clause  hereof 
entitled  "Changes",  in  the  quantity  of  any 
material  or  part,  or  any  other  information 


contained  in  the  Bill  of  Materials,  or  a 
statement  that  no  revision  is  necessary.  A 
final  revision,  or  statement  that  no  revision  is 
necessary,  shall  be  furnished  upon 
completion  of  performance  of  the  contract. 

(c)  The  Bill  Of  Materials  and  all  revisions  or 
statements  subsequent  thereto  shall  be 
subject  to  inspection  and  acceptance  by  the 
Government. 

(End  of  clause) 

252.212-7000    Exclusion  of  periods  in 
computing  completion  schedules. 

As  prescribed  at  212.102(b),  insert  the 
following  clause: 

EXCLUSION  OF  PERIODS  IN  COMPUTING 
COMPLETION  SCHEDULES  (JAN  1965) 

No  work  will  be  required  during  the  period 

between and inclusive 

and  such  period  has  not  been  considered  in 
computing  the  time  allowed  for  completion. 
The  Contractor  may,  however,  perform  work 
during  all  or  any  part  of  this  period  upon 
giving  prior  written  notice  to  the  Contracting 
Officer.  If  the  work  performed  during  such 

period  is  less  than  *( cijbTb yards) 

(the  average  monthly  work  neces^ry  to 
complete  the  contract  within  the  time 
specified)  and  the  Contracting  Officer 
maintains  an  inspection  force  during  this 
period  to  inspect  the  work,  the  Contractor 
will  be  charged  the  percentage  of  the  cost  of 
maintaining  such  force  that  his  work  is  less 

•han  *( cubic  yards)  (the  average 

monthly  work  necessary  to  complete  the 
contract  within  the  time  specified). 
(End  of  clause) 

*  Delete  inapplicable  provision. 

252.213-7000    Inconsistency  between 
English  version  and  translation  of  contract. 

As  prescribed  at  213.505-2(5- 
73)(2)(ii)(B),  insert  the  following 
provision: 

INCONSISTENCY  BETWEEN  ENGUSH 
VERSION  AND  TRANSLATION  OF 
CONTRACT  (APR  1966) 

In  the  event  of  inconsistency  between  any 
terms  of  this  contract  and  any  translation 
thereof  into  another  language,  the  English 
language  meaning  shall  control. 

(End  of  clause) 

252.2 1 3-700 1    Returnable  gas  cylinders. 

As  prescribed  at  213.505-2(5- 
73)(l)(xxxiii),  insert  the  following  clause: 
RETURNABLE  GAS  CYUNDERS  (OCT  1966) 

(a)  Cylinders  shall  remain  the  property  of 
the  Contractor  but  will  be  loaned  without 
charge  to  the  Government  for  a  period  of 
thirty  (30)  days*  after  the  date  of  delivery  of 
the  cylinders  to  the  f  o.b.  point  specified  in 
the  contract.  Beginning  with  the  first  day 
after  the  expiration  of  the  thirty  (30)  day  loan 
period  to  and  including  the  day  the  cylinders 
are  delivered  to  the  Contractor  where  the 
original  delivery  was  f.o.b.  origin,  or  to  and 
including  the  date  the  cylinders  are  delivered 
or  are  made  available  for  delivery  to  the 
Contractor's  designated  carrier  in  the  case 
where  the  original  delivery  was  f.o.b. 
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destination,  the  Government  shall  pay  the 

Contractor  a  rental  of dollars 

($ )  per  cylinder  per  day.  regardless 

of  type  or  capacity. 

'  The  time  period  may  be  modified  to 
comply  with  the  customary  commercial 
practice  for  the  particular  type  of  container 
being  rented. 

(b)  This  rental  charge  will  l>e  computed 
separately  for  cylinders  of  differing  types, 
sizes,  and  capacities,  and  for  each  point  of 
delivery  named  in  the  contract.  A  credit  of 
thirty  (30)  cylinder  days  will  accrue  to  the 
Government  for  each  cylinder,  regardless  of 
type  or  capacity,  delivered  by  the  Contractor. 
A  debit  of  one  (1)  cylinder  day  will  accrue  to 
the  Government  for  each  cylinder  for  each 
day  after  delivery  to  the  f.o.b.  point  specified 
in  this  contract.  At  the  end  of  the  contract,  if 
the  total  number  of  debits  exceeds  the  total 
number  of  credits,  rental  shall  be  charged  for 
the  difference.  If  the  total  number  of  credits 
equals  or  exceeds  the  total  number  of  debits, 
no  rental  charges  will  be  made  for  the 
cylinders.  No  rental  shall  accrue  to  the 
Contractor  in  excess  of  the  replacement  value 
per  cylinder  specified  in  (c)  below. 

(c)  For  each  cylinder  lost  or  damaged 
beyond  repair  while  in  the  Government's 
possession,  the  Government  shall  pay  to  the 
Contractor  the  replacement  value  as  follows, 
less  the  allocable  rental  paid  therefor: 

(i)  Oxygen  cylinders  of  100-110  cubic  foot 
capacity  $ ; 

(ii)  Oxygen  cylinders  of  200-220  cubic  foot 
capacity  S ; 

(iii)  Acetylene  cylinders  of  100-150  cubic 
foot  capacity  S ;and 

(iv)  Acetylene  cylinders  of  230-300  cubic 
foot  capacity  $ 

(d)  Cylinders  lost,  or  damaged  beyond 
repair,  and  paid  for  by  the  Government  shall 
become  the  property  of  the  Government, 
subject  to  the  following:  If  any  lost  cylinder  is 

located  within (insert  period  of 

time)  after  payment  by  the  Government,  it 
may  be  returned  to  the  Contractor  by  the 
Government,  and  the  Contractor  shall  pay  to 
the  Government  an  amount  equal  to  the 
replacement  value,  less  rental  computed  in 
accordance  with  (a)  above,  beginning  at  the 
expiration  of  the  thirty  (30)  day  loan  period 
specified  in  (a)  above,  and  continuing  to  the 
date  on  which  the  cylinder  was  delivered  to 
the  Contractor. 

(End  of  clause) 

252.214-7000    Discounts. 

As  prescribed  at  213.505-2(5- 
73)(l)[xlx),  214.407-3,  and  215.407(5-70), 
insert  the  following  provision: 
DISCOUNTS  (APR  1984) 

Prompt  payment  discounts  will  not  be 
considered  in  the  evaluation  of  offers. 
However,  any  offered  discount  will  form  a 
part  of  the  award,  and  will  be  taken  if 
payment  is  made  within  the  discount  period 
indicated  in  the  offer  by  the  offeror.  As  an 
alternative  to  offering  a  prompt  payment 
discount  in  conjunction  with  the  offer, 
offerors  awarded  contracts  n»ay  include 
prompt  payment  discounts  on  individual 
invoices. 


(End  of  provision) 

252.21  S-7000    Aggregate  pricing 
adjustment 

As  prescribed  at  215.804-8(5-70), 
insert  the  following  clause: 

AGGREGATE  PRICING  ADJUSTMENT  (APR 
1985) 

In  determining  whether  a  pricing 
adjustment  is  expected  to  exceed  $100,000, 
the  term  "pricing  adjustment"  shall  mean 
"the  aggregate  increases  and/or  decreases  in 
cost  plus  applicable  profits." 

(End  of  clause) 

252.216-7000    Economic  price 
adjustment — basic  steel,  aluminum,  brass, 
bronze  or  copper  mill  products. 

As  prescribed  at  216.203(5-70)(a), 
insert  the  following  clause: 

ECONOMIC  PRICE  ADJUSTMENT— BASIC 
STEEL.  ALUMINUM.  BRASS.  BRONZE  OR 
COPPER  MILL  PRODUCTS  (AUG  1978) 

(a)  The  Contractor  warrants  that  the  unit 

price  stated  herein  for is  not  in 

excess  of  the  Contractor's  applicable 
established  price  in  effect  on  the  date  set  for 
opening  of  bids  (or  the  contract  date  if  this  is 
not  a  contract  entered  into  by  means  of 
formal  advertising]  for  like  quantities  of  the 
same  item.  The  term  "unit  price"  excludes 
any  part  of  the  price  which  reflects 
requirements  for  preservation,  packaging  and 
packing  beyond  standard  commercial 
practice.  Tlie  term  "established  price"  means 
one  which  (1)  is  an  established  catalog  or 
market  price  for  a  commercial  item  sold  in 
substantial  quantities  to  the  general  public 
and  (2)  meets  the  criteria  of  FAR  15.804-3. 
Such  price  is  the  net  price  after  applying  any 
applicable  standard  trade  discounts  offered 
by  the  Contractor  from  his  catalog,  list,  or 
schedule  price. 

(b)  The  Contractor  shall  promptly  notify 
the  Contracting  Officer  as  to  the  amount  and 
effective  date  of  each  decrease  in  any 
applicable  established  price,  and  each 
corresponding  contract  unit  price  shall  be 
decreased  by  the  same  percentage  that  the 
said  established  price  is  decreased.  Such 
decrease  shall  apply  to  items  delivered  on 
and  after  the  effective  date  of  the  decrease  in 
the  Contractor's  established  price,  and  this 
contract  shall  be  modified  accordingly.  The 
Contractor  shall  certify  on  each  invoice  that 
each  unit  price  stated  therein  reflects  all 
decreases  required  by  this  clause,  or  shall 
certify  on  the  final  invoice  that  all  price 
decreases  required  by  this  clause  have  been 
applied  in  the  manner  herein  required. 

(c)  If  the  Contractor's  applicable 
established  price  is  increased  after  the  date 
set  for  opening  of  bids  (or  the  contract  date,  if 
this  is  not  a  contract  entered  into  by  means  of 
formal  advertising),  the  corresponding 
contract  unit  price  shall  be  increased,  upon 
the  Contractor's  request  in  writing  to  the 
Contracting  Officer,  by  the  same  percentage 
that  the  established  price  is  increased  and 
the  contract  shall  be  modified  accordingly. 
provided  that; 

(1)  The  aggregate  of  the  increases  in  any 
contract  unit  price  under  this  clause  shall  not 
exceed  ten  percent  (10%)  of  the  original 
contract  unit  price: 


(2)  The  increased  contract  unit  price  shall 
be  effective  on  the  effective  date  of  the 
intxease  in  the  applicable  established  price  if 
the  Contractor's  written  request  is  received 
by  the  Contracting  Officer  within  ten  (10) 
days  thereafter,  but  if  not.  the  effective  date 
of  increased  unit  price  shall  be  the  date  of 
receipt  by  the  Contracting  Officer  of  such 
request: 

(3)  The  increased  contract  unit  price  shall 
not  apply  to  quantities  scheduled  under  the 
contract  for  delivery  before  the  effective  date 
of  the  increased  contract  unit  price  unless  the 
Contractor's  failure  to  deliver  before  such 
date  results  from  causes  beyond  the  control 
and  without  the  fault  or  negligence  of  the 
Contractor,  within  the  meaning  of  the 
"Default"  clause  of  this  contract. 

(4)  No  modification  incorporating  an 
increase  in  a  contract  unit  price  shall  be 
executed  pursuant  to  this  clause  until  the 
increase  in  the  applicable  established  price 
has  been  verified  by  the  Contracting  Officer. 

(d)  Within  thirty  (30)  days  after  receipt  of 
the  Contractor's  written  request  the 
Contracting  Officer  may  cancel,  without 
liability  to  either  party,  any  portion  of  the 
contract  affected  by  the  requested  increase 
and  undelivered  at  the  time  of  such 
cancellation,  except  that  the  Contractor  may 
thereafter  deliver  any  items  which  the 
Contractor  certifies,  by  notice  received  by  the 
Contracting  Oflicer  within  ten  (10)  days  after 
the  Contractor  receives  the  cancellation 
notice,  were  completed  or  in  the  process  of 
manufacture  at  the  time  of  receipt  of  such 
cancellation  notice,  and  the  Government 
shall  pay  for  such  items  so  delivered  at  the 
contract  unit  price  increased  to  the  extent 
provided  by  (c)  above.  Any  standard  steel 
supply  shall  be  deemed  to  be  in  the  process 
of  manufacture  when  the  steel  therefore  is  in 
any  state  of  processing  after  the  beginning  of 
the  furnace  melt. 

(e)  Pending  any  cancellation  of  this 
contract  as  provided  in  (d)  above  and 
thereafter  if  there  is  no  cancellation,  the 
Contractor  shall  continue  deliveries 
according  to  the  delivery  schedule  of  the 
contract  and  shall  be  paid  for  such  deliveries 
at  the  contract  unit  price  increased  to  the 
extent  provided  by  (c)  above. 

(End  of  clause) 

252.216-7001    Economic  price 
adjustment— nonstandard  steel  items. 

As  prescribed  at  2ia203(5-70)(b), 
insert  the  following  clause: 

ECONOMIC  PRICE  ADJUSTMENT— 
NONSTANDARD  STEEL  ITEMS  (AUG  1978) 

(a)  The  term  "established  price"  as  used  in 
this  clause  is  one  which  (1)  is  an  established 
catalog  or  market  price  of  a  commercial  item 
sold  in  substantial  quantities  to  the  general 
public  and  (2)  meets  the  criteria  of  Federal 
Acquisition  Regulation  15.804-3.  Such  a  price 
is  the  net  price  after  applying  any  applicable 
standard  trade  discounts  offered  by  the 
Contractor  from  his  catalog.  list,  or  scheduled 
price.  (But  see  Note  (8).) 

(b)  Each  contract  unit  price  shall  be  subject 
to  revision,  pursuant  to  the  provisions  of  this 
clause,  to  reflect  changes  in  the  cost  of  labor 
and  steel.  For  the  purpose  of  any  such  price 
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revision,  the  proportion  of  the  contract  unit 
price  attributable  to  costs  of  labor  not 
otherwise  included  in  the  price  of  the  steel 
item  identifled  in  paragraph  (d)  below  shall 

be percent,  and  the  proportion  of  the 

contract  unit  price  attributable  to  the  cost  of 

steel  shall  be percent.  {See  Note  flj.) 

(c)  For  the  purposes  of  this  paragraph,  the 
term  "labor  index"  shall  mean  the  average 
straight  time  hourly  earnings  of  the 

Contractor's  employees  in  the 

shop  of  the  Contractor's plant 

[see  Note  (2))  for  any  particular  month.  The 
word  "month"  as  used  herein  means 
"calendar  month:"  prov/rfety.  however,  that  if 
the  Contractor's  accounting  period  does  not 
coincide  with  the  calendar  month,  then  such 
accounting  period  shall  be  used  throughout 
the  clause  in  lieu  of  "month."  Unless 
otherwise  specified  in  this  contract,  the  labor 
index  shall  be  computed  by  dividing  the  total 
straight  lime  earnings  of  the  Contractor's 
employees  in  the  particular  shop  identified 
above  for  any  given  month  by  the  total 
number  of  straight  time  hours  worked  by 
such  employees  in  that  month.  Any  revision 
in  a  contract  unit  price  to  reflect  changes  in 
the  cost  of  labor  shall  be  computed  solely  by 
reference  to  the  "base  labor  index,"  which 
shall  be  the  average  of  the  labor  indices  for 
the  three  (3)  months  consisting  of  the  month 

of 19 [see  Note  (3j)  the 

month  immediately  preceding  and  the  month 
immediately  following,  and  to  the  "current 
labor  index,"  which  shall  be  the  average  of 
the  labor  indices  for  the  month  in  which 
delivery  of  supplies  is  required  to  be  made  in 
accordance  with  the  terms  of  this  contract 
and  the  month  preceding. 

(d)  Any  revision  in  a  contract  unit  price  to 
reflect  changes  in  the  cost  of  steel  shall  be 
computed  solely  by  reference  to  the  "base 
steel  index,"  which  shall  be  the  Contractor's 
established  price  (see  Note  (8))  including  all 

applicable  extras  of  S per (see 

Note  (4J)  for [see  Note  (5))  on 

■  19 {see  Note  (6))  and  the 

"current  steel  index,"  which  shall  be  the 
Contractor's  established  price  {see  Note  (8)) 
of  said  item  including  all  applicable  extras  in 

effect days  {see  Note  (7J)  prior  to 

the  first  day  of  the  month  in  which  delivery  of 
supplies  is  required  to  be  made  in  accordance 
with  the  terms  of  the  contract. 

(e)  Each  contract  unit  price  shall  be  revised 
for  each  month  in  which,  by  the  terms  of  this 
contract,  delivery  of  supplies  is  required  to  be 
made,  and  such  revised  contract  unit  price 
shall  apply  to  the  deliveries  of  those 
quantities  of  supplies  required  to  be  made  in 
that  month  regardless  of  when  actual 
delivery  is  made  of  said  quantities  of 
supplies.  Each  revised  contract  unit  price  for 
any  month  shall  be  computed  by  adding 
together  the  following  three  amounts:  (1)  the 
amount  (representing  the  adjusted  cost  of 

labor)  obtained  by  multiplying percent 

of  the  contract  unit  price  by  a  fraction,  the 
numerator  of  which  shall  be  the  current  labor 
index  and  the  denominator  of  which  shall  be 
the  base  labor  index:  (2)  th<;  amount 
(representing  the  adjusted  cost  of  steel) 

obtained  by  multiplying percent  of  the 

contract  unit  price  by  a  fraction,  the 
numerator  of  which  shall  be  the  current  steel 
index  and  the  denominator  of  which  shall  be 


the  base  steel  index:  and  (3)  the  amount 

equal  to percent  of  the  original  contract 

unit  price  (representing  that  portion  of  such 
unit  price  which  relates  neither  to  the  cost  of 
labor  nor  to  the  cost  of  steel  and  which  is 
therefore  not  subject  to  revision  {see  Note 
(IJ):  provided,  however,  that  any  revised 
contract  unit  price  made  pursuant  to  the 
provisions  of  this  clause  shall  in  no  event 
exceed  one  hundred  and  ten  percent  (110%) 
of  the  original  contract  unit  price.  All 
computations  shall  be  made  to  the  nearest 
one-hundredth  of  one  cent. 

(0  Pending  revisions  of  the  contract  unit 
prices,  if  any,  to  be  made  pursuant  to  this 
clause,  the  Contractor  shall  be  paid  the 
contract  unit  price  for  deliveries  made. 
Within  thirty  (30)  days  after  the  final  delivery 
of  supplies,  or  within  such  further  period  of 
time  as  may  be  authorized  by  the  Contracting 
Officer,  the  Contractor  shall  furnish  a 
statement  setting  forth  and  certifying  the 
correctness  of  (1)  the  average  straight  time 
hourly  earnings  of  the  Contractor's 
employees  in  the  shop  of  the  Contractor 
identified  in  paragraph  (c)  above  which 
earnings  are  relevant  to  the  computations  of 
the  "base  labor  index"  and  the  "current  labor 
index  "  and  (2)  the  Contractor's  established 
prices  (see  Note  (8))  including  all  applicable 
extras  for  like  quantities  of  the  item 
identified  in  paragraph  (d)  above,  which 
prices  are  relevant  to  the  computation  of  the 
"base  steel  index"  and  the  "current  steel 
index. "  Upon  request  of  the  Contracting 
Officer,  the  Contractor  shall  make  available 
his  records  used  in  the  computation  of  the 
labor  indices.  After  the  receipt  of  such 
certificate  by  the  Contracting  Officer,  the 
revised  contract  unit  prices  shall  be 
computed  in  accordance  with  the  provisions 
of  this  clause,  and  this  contract  shall  be 
modified  accordingly.  However,  no 
modification  to  this  contract  shall  be  made 
pursuant  to  this  clause  until  the  revised 
established  price  (see  Note  (8))  has  been 
verified  by  the  Contracting  Officer. 

(g)  In  the  event  of  any  total  or  partial 
termination  of  any  item  of  this  contract  for 
the  convenience  of  the  Government,  the 
month  in  which  notice  of  such  termination  is 
received  by  the  Contractor,  if  prior  to  the 
month  in  which  the  delivery  is  required  by 
this  contract,  shall  be  considered  the  month 
in  which  delivery  of  such  terminated  or 
partially  terminated  item  is  required  for  the 
purpose  of  determining  the  current  labor  and 
steel  indices  under  paragraphs  (c)  and  (d) 
henoi:  provided,  however,  that  as  to  the 
quantity  of  such  item  which  is  not  terminated 
for  convenience,  the  month  in  which  delivery 
is  required  by  this  contract  shall  continue  to 
apply  for  determining  said  indices.  In  the 
case  of  termination  of  any  steel  item  for 
default  of  the  Contractor,  any  price  revision 
siiall  be  limited  to  the  quantity  of  such  item 
which  has  been  delivered  by  the  Contractor 
and  accepted  by  the  Government  prior  to 
receipt  by  the  Contractor  of  notice  of 
termination  for  default. 

(h)  As  used  in  this  clause  the  phrase  "the 
month  in  which  delivery  of  supplies  is 
required  to  be  made  in  accordance  with  the 
terms  of  this  contract"  shall  mean  any  month 
in  which  under  the  terms  of  this  contract  a 
specific  quantity  of  units  of  the  supplies 


called  for  by  this  contract  is  required  to  be 
Ae\\\en&,  provided,  however,  that  in  the  case 
of  the  failure  of  the  Contractor  to  make 
delivery  of  such  quantity  shall  have  arisen 
out  of  causes  beyond  the  control  and  without 
the  fault  or  negligence  of  the  Contractor, 
within  the  meaning  of  the  clause  of  this 
contract  entitled  "Default, '  the  quantity  not 
delivered  shall  be  required  to  be  delivered  as 
promptly  as  possible  after  the  cessation  of 
the  cause  of  such  failure,  and  the  delivery 
schedule  set  forth  in  this  contract  shall  be 
amended  accordingly. 

Notes: 

(1)  Bidder  insert  the  same  percentage 
figures  for  the  corresponding  blanks  in 
paragraphs  (b)  and  (e)  (1)  and  (2).  In 
paragraph  (e)(3),  bidder  insert  the  percentage 
representing  the  difference  between  the  sum 
of  the  percentages  inserted  in  paragraph  (b) 
and  100  percent. 

(2)  Bidder  identify  the  shop  and  plant  in 
which  the  standard  steel  mill  item  identified 
in  paragraph  (d)  will  be  finally  fabricated  or 
processed  into  the  contract  item. 

(3)  Bidder  insert  the  month  of  bid  opening, 
or  the  month  in  which  the  Contractor 
submitted  his  proposal  if  this  is  a  negotiated 
contract. 

(4)  Bidder  insert  the  unit  price  and  unit 
measure  of  the  standard  steel  mill  item  used 
by  the  Contractor  in  the  manufacture  of  the 
contract  item. 

(5)  Bidder  identify  the  standard  steel  mill 
item  used  by  the  Contractor  in  the 
manufacture  of  the  contract  item. 

(6)  Bidder  insert  the  date  set  for  bid 
opening,  or  the  date  of  the  Contractor's 
quotation  if  this  is  a  negotiated  contract. 

(7)  Bidder  insert  the  number  of  days  which 
represents  the  Contractor's  best  estimate  of 
the  period  of  time  required  for  processing  the 
standard  steel  mill  item  in  the  shop  identified 
in  paragraph  (c). 

(8)  In  negotiated  procurements  of 
nonstandard  steel  items,  when  there  is  no 
"established  price"  or  when  it  is  not 
desirable  to  use  such  price,  this  paragraph 
may  refer  to  another  appropriate  price  basis, 
such  as  an  established  interplant  price. 
(End  of  clause) 

252.217-7000    Exercise  of  option  to  fulfill 
Foreign  Military  Sales  commitments. 

As  prescribed  at  217.208(S-70)(1). 
insert  the  following  clause: 

EXERCISE  OF  OPTION  TO  FULFILL 
FOREIGN  MIUTARY  SALES 
COMMITMENTS  (APR  1984) 

The  U.S.  Government  may  exercise  the 
option  or  options  under  the  option  clause  of 
this  contract  to  fulfill  Foreign  Military  Sales 
commitments  undertaken  by  the  U.S. 
Government  on  behalf  of  a  foreign  country. 
(End  of  clause) 

252.217-7001     Exercise  Of  option  to  fulfill 
Foreign  Military  Sales  commitmenU  (AH  1). 

As  prescribed  at  217.208(S-70)(2), 
insert  the  following  clause: 
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EXERCISE  OF  OPTION  TO  FULFILL 
FOREIGN  MIUTARY  SALES 
COMMITMENTS  (ALT.  1)  (APR  1984) 

The  U.S.  Government  may  exercise  the 
option  or  options  under  the  option  clause  of 
this  contract  to  fulfill  Foreign  Military  Sales 
commitments  undertaken  by  the  U.S. 
Government  on  behalf  of  a  foreign  country. 
At  the  date  of  exercise  of  the  option,  the  U.S. 
Government  will  identify  the  foreign  country 
for  the  purpose  of  negotiating  an  equitable 
price  adjustment  for  any  cost  or  profit 
considerations  attributable  to  Foreign 
Military  Sales  requirements  in  section 
225.7304  and  paragraph  215.905-l(b)(7)(iii)(E) 
of  the  DoD  FAR  Supplement  Failure  to  agree 
to  such  an  equitable  adjustment  shall  be 
treated  as  a  dispute  within  the  meaning  of  the 
clause  of  this  contract  titled  "DISPUTES  ". 

(End  of  clause) 

252.217-7100    Definitions. 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.202-1  (APR  1984). 

252.217-7101    Changes. 

As  prescribed  at  217.7104(a),  insert  the 
following  clause: 
CHANGES  (APR  1982) 

The  Contracting  Officer  may  at  any  time, 
by  written  change  order,  and  without  notice 
to  the  sureties,  make  changes  within  the 
general  scope  of  any  job  order  issued  under 
this  agreement  in  (i)  drawings,  designs,  plans 
and  specifications,  (ii)  work  itemized  in  any 
job  order,  (iii)  place  of  performance  of  the 
work,  and  (iv)  time  of  commencement  or 
completion  of  the  work,  and  may  otherwise 
vary  the  requirements  of  the  job  order  within 
the  general  scope  thereof  If  any  such  change 
causes  an  increase  or  decrease  in  the  cost  of. 
or  the  time  required  for.  performance  of  the 
job  order,  whether  changed  or  not  changed 
by  any  such  change  order,  an  equitable 
adjustment  shall  be  made  in  the  price  or  in 
the  date  of  completion,  or  both,  and  the  job 
order  shall  be  modified  in  writing 
accordingly.  The  price  adjustment  for  the 
change  order  and  the  adjustment  in  the  date 
of  completion  shall  be  agreed  upon  and 
reduced  to  writing  at  the  time  the  change  is 
ordered  or  as  .soon  thereafter  as  practicable. 
A  request  for  price  adjustment,  together  with 
the  Contractors  written  estimate  of  the 
increased  cost,  must  be  asserted  within  ten 
(10)  days  from  the  date  of  receipt  by  the 
Contractor  of  the  notification  of  change  or 
within  such  further  time  as  the  Contracting 
Officer  may  allow  on  request  made  by  the 
Contractor  during  such  period:  provided, 
however,  that  the  Contracting  Officer,  if 
deciding  that  the  facts  justify  such  action, 
may  receive  and  act  upon  any  such  request 
asserted  at  any  later  time  prior  to  final 
payment  under  the  job  order,  except  that  in 
such  event  no  profit  shall  be  allowed  to  the 
Contractor.  Where  the  cost  of  property  made 
obsolete  o^^xces8  as  result  of  a  change  is 
included  in  the  Contractor's  claim  for 
adjustment,  the  Contracting  Officer  shall 
have  the  right  to  prescribe  the  manner  of 
disposition  of  such  property.  Failure  to  agree 
to  any  adjustment  shall  be  a  dispute 
concerning  a  question  of  fact  within  the 


meaning  of  Clause  252.217-7111  enUtled 
DISPUTES  hereof  However,  nothing  in  this 
clause  shall  excuse  the  Contractor  from 
proceeding  with  the  job  order  as  changed. 

(End  of  clause) 
252.217-7102    Extras. 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.232.11  (APR  1984). 

252.217-7103    Job  orders  and 
compensation. 

As  prescribed  at  217.7104(a).  insert  the 
following  clause: 

|OB  ORDERS  AND  COMPENSATION  (APR 
1985) 

(a)  (1)  When  the  Contracting  Officer  invites 
bids  for  the  performance  of  work  under  this 
agreement  and.  upon  receipt  of  a  bid  in 
accordance  therewith  from  the  Contractor, 
determines  that  such  work  should  be 
awarded  to  the  Contractor,  the  price  for  the 
work  shall  be  set  forth  in  a  job  order  and 
such  job  order  shall  be  signed  and  issued  by 
the  Contracting  Officer.  The  issuance  of  such 
job  order  shall  constitute  an  award  of  the 
work  to  the  Contractor  in  response  to  his  bid. 
Such  job  order  shall  be  deemed  to 
incorporate  the  terms  and  conditions  of  this 
agreement. 

(2)  When  the  Contracting  Officer  requests 
proposals  or  quotations  for  the  performance 
of  work  under  this  agreement  on  a  negotiated 
basis  and,  upon  receipt  of  proposals  or 
quotations  in  accordance  therewith  from  the 
Contractor,  determines  that  the  work  should 
be  performed  by  the  Contractor,  the  price  for 
the  work  shall  be  set  forth  in  a  job  order,  and 
such  job  order  shall  be  signed  and  issued  by 
the  Contracting  Officer  and  signed  and 
acknowledged  by  the  Contractor.  Such  job 
order  shall  be  deemed  to  incorporate  the 
terms  and  conditions  of  this  agreement. 

(b)  Whenever  the  ContracUng  Officer 
determines  that  a  vessel,  its  cargo  or  stores 
would  be  endangered  by  delay  or  whenever 
the  Contracting  Officer  determines  that 
military  necessity  requires  immediate 
performance  of  work  on  a  vessel,  the 
Contracting  Officer  may  issue  a  written 
order,  with  which  the  Contractor  hereby 
agrees  to  comply,  to  perform  work  on  such 
vessel  within  his  capabilities.  As  soon  as 
practicable  after  the  issuance  of  such  written 
order,  the  Contracting  Officer  and  the 
Contractor  shall  negotiate  a  price  for  the 
work  and  the  Contracting  Officer  shall  issue 

a  job  order  covering  such  work.  In  connection 
with  negotiation  of  a  price  for  such  work,  the 
Contractor  shall,  upon  request,  furnish  the 
Contracting  Officer  with  a  breakdown  of 
costs  incurred  by  the  Contractor  and  an 
estimate  of  costs  expected  to  be  incurred  in 
the  performance  of  such  work  as  required  by 
the  Contracting  Officer.  The  Contractor  shall 
keep  records  showing  the  cost  of  performing 
such  work,  and  such  records  shall  be 
available  for  inspection  by  the  Government 
at  reasonable  times.  Failure  of  the  parties  to 
agree  upon  the  price  of  such  work  shall 
constitute  a  dispute  within  the  meaning  of 
Clause  252.217-7111  entitled  "DISPUTES  ".  In 
the  meantime,  the  Contractor  shall  diligently 
proceed  with  the  performance  of  the  work. 


(c)  If  the  nature  of  any  repair*  is  such  that 
their  extent  and  probable  cost  are  not  readily 
ascertainable,  the  Contracting  Officer  may 
issue  a  job  order,  on  a  negotiated  or  sealed 
bidding  basis,  for  tbe  work  necessary  to 
determine  the  nature  and  extent  of  repairs. 
Upon  determining  the  nature  and  extent  of 
repairs,  the  Contractor  shall,  if  so  requested 
by  the  Contracting  Officer,  negotiate  prices  at 
which  the  Contractor  will  perform  such  work 
as  the  Contracting  Officer  may  determine 
necessary  to  accomplish  the  repairs,  and  the 
prices  so  agreed  upon  shall  be  set  forth  in  a 
modification  of  the  job  order.  Failure  of  the 
parties  to  so  agree  shall  constitute  a  dispute 
within  the  meaning  of  Clause  252.217-7111.  In 
the  meantime,  the  Contractor  shall  diligently 
proceed  with  the  performance  of  the  work 
specified  in  the  job  order  as  determined 
necessary  by  the  Contracting  Officer. 

(End  of  clause) 

252.217-7104    Inspection  and  manner  of 
doing  work. 

As  prescribed  at  217.7104(a).  insert  the 
following  clause: 

INSPECTION  AND  MANNER  OF  DOING 
WORK  (APR  1982) 

(a)  Work  shall  be  performed  hereunder  in 
accordance  with  the  job  order,  and  any 
drawings  and  specifications  made  a  part 
thereof  as  modified  by  any  change  order 
issued  under  Clause  252.217-7101  entitled 

"CHANGES "  hereof 

(b)  Unless  otherwise  specifically  provided 
in  the  job  order,  all  operational  practices  of 
the  Contractor  and  all  workmanship  and 
material,  equipment  and  articles  used  in  the 
performance  of  work  hereunder  shall  be  in 
accordance  with  the  rules  and  requirements 
of  the  American  Bureau  of  Shipping,  the  U.S. 
Coast  Guard,  and  the  Institute  of  Electrical 
and  Electronic  Engineers,  in  effect  at  the  time 
of  the  Contractor's  submission  of  bid  (or 
acceptance  of  the  job  order,  if  negotiated) 
and  the  best  commercial  marine  practices, 
except  when  Navy  specifications  are 
specified  in  the  job  order,  in  which  case 
Naval  standards  of  material  and 
workmanship  shall  be  followed.  The 
solicitation  shall  prescribe  the  Navy  standard 
whenever  applicable,  and  the  decision  of  the 
Contracting  Officer  shall  be  final. 

(c)  All  material  and  workmanship  shall  be 
subject  to  inspection  and  test  at  all  times 
during  the  Contractor's  performance  of  the 
work  to  determine  their  quality  and 
suitability  for  the  purpose  intended  and 
compliance  with  the  job  order.  In  case  any 
material  or  workmanship  furnished  by  the 
Contractor  is  found  prior  to  redelivery  of  the 
vessel  to  be  defective,  or  not  in  accordance 
with  the  requirements  of  the  job  order,  the 
Government,  in  addition  to  its  rights  under 
Clause  252.217-7130  entitled  I 
"GUARANTEES  "  hereof  shall  have  me  right 
prior  to  redelivery  of  the  vessel  to  reject  such 
material  or  workmanship,  and  to  require  its 
correction  or  replacement  by  the  Contractor 
at  the  Contractor's  cost  and  expense.  If  the 
Contractor  fails  to  proceed  promptly  with  the 
replacement  or  correction  of  such  material  or 
workmanship,  as  required  by  the  Contracting 
Officer,  the  Government  may,  by  contract  or 
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otherwise,  replace  or  correct  such  material  or 
workmanship  and  charge  to  the  Contractor 
the  excess  cost  occasioned  the  Government 
thereby.  As  specified  in  the  job  order,  the 
Contractor  shall  provide  and  maintain  an 
inspection  system  acceptable  to  the 
Government  covering  the  work  specified  in 
the  job  order.  Records  of  all  inspection  work 
by  the  Contractor  shall  be  kept  complete  and 
available  to  the  Government  during  the 
performance  of  the  job  order  and  for  a  period 
of  ninety  (90)  days  after  completion  of  all 
work  required  by  the  job  order. 

(d)  No  welder  shall  be  permitted  to  work  in 
connection  with  repairs,  completion, 
alterations,  or  additions  to  vessels  unless  the 
welder  is.  at  the  time,  qualified  to  the 
standards  established  by  the  U.S.  Coast 
Guard.  American  Bureau  of  Shipping,  or 
Department  of  the  Navy  for  the  type  of 
welding  being  performed.  Qualifications  of  a 
welder  for  this  purpose  shall  be  as  specified 
in  the  job  order.  No  welder  shall  be  permitted 
to  work  on  production  applications  of 
welding  other  than  those  for  which  the 
welder  has  qualified. 

(e)  The  Contractor  shall  exercise 
reasonable  care  to  protect  the  vessel  from 
Hre.  and  the  Contractor  shall  maintain  a 
reasonable  system  of  inspection  over  the 
activities  of  welders,  burners,  riveters, 
painters,  plumbers  and  similar  workers, 
particularly  where  such  activities  are 
undertaken  in  the  vicinity  of  the  vessel's 
magazines,  fuel  oil  tanks  or  storerooms 
containing  flammable  materials.  A 
reasonable  number  of  hose  lines  shall  be 
maintained  by  the  Contractor  ready  for 
immediate  use  on  the  vessel  at  all  times 
while  the  vessel  is  berthed  alongside  the 
Contractor's  pier  or  in  drydock  or  on  a 
marine  railway.  Unless  otherwise  provided  in 
the  job  order,  the  Contractor  shall  provide 
sufficient  security  patrols  to  reasonably 
maintain  a  fire  watch  for  protection  of  the 
vessel  when  the  ship  is  in  the  Contractor's 
custody.  All  tanks  under  alteration  or  repair 
shall  be  cleaned,  washed  and  steamed  out  or 
otherwise  made  safe  by  the  Contractor  if  and 
to  the  extent  necessary,  and  the  Contracting 
Officer  shall  be  furnished  with  a  "gas-free"  or 
"safe-for-hotwork"  ceriificate  before  any  hot 
work  is  done  on  a  tank.  The  contents  of  any 
tanks  shall  be  treated  as  Covemment 
property  in  accordance  with  Clause  252.217- 
7218  entitled  "GOVERNMENT  PROPERTY". 
Any  disposition  of  said  contents  shall  be  at 
the  direction  and  with  the  concurrence  of  the 
Contracting  Officer. 

(f)  Except  as  otherwise  provided  in  the  job 
order,  when  the  vessel  is  in  the  custody  of  the 
Contractor  or  in  drydock  or  on  a  marine 
railway  and  the  temperature  becomes  as  low 
as  thirty-five  degrees  (35*)  Fahrenheit,  the 
Contractor  shall  keep  all  hose  pipe  lines, 
fixtures,  traps,  tanks,  and  other  receptacles 
on  the  vessel  drained  to  avoid  damage  from 
freezing,  or  if  this  is  not  practicable,  the 
vessel  shall  be  kept  heated  to  prevent  such 
damage.  The  vessel's  stem  lube  and  propeller 
hubs  shall  be  protected  from  frost  damage  by 
applied  heal  through  the  use  of  a  salamander 
or  other  proper  means. 

(g)  The  work  shall,  whenever  practicable, 
be  performed  in  such  manner  as  not  to 
interfere  with  the  berthing  and  messing  of 
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civilian  or  military  personnel  attached  to  the 
vessel,  and  provisions  shall  be  made  so  that 
personnel  assigned  shall  have  access  to  the 
vessel  at  all  times,  it  being  understood  that 
such  personnel  will  not  interfere  with  the 
work  or  the  Contractors  workers. 

(h)  The  Government  does  not  guarantee  the 
correctness  of  the  dimensions,  sizes,  and 
shapes  set  forth  in  any  job  order,  sketches, 
drawings,  plans  or  specifications  prepared  or 
furnished  by  the  Government,  except  when  a 
job  order  requires  that  the  work  be  performed 
by  the  Contractor  prior  to  any  opportunity  to 
make  the  necessary  inspection.  The 
Contractor  shall  be  responsible  for  the 
correctness  of  the  shape,  sizes,  and 
dimensions  of  parts  to  be  furnished 
hereunder  except  as  above  set  forth  and 
other  than  those  furnished  by  the 
Government. 

(i)  The  Contractor  shall  at  all  times  keep 
the  site  of  the  work  on  the  vessel  free  from 
accumulation  of  waste  material  or  rubbish 
caused  by  his  employees  or  the  work,  and  at 
the  completion  of  the  work  shall  remove  all 
rubbish  from  and  about  the  site  of  the  work 
and  shall  leave  the  work  in  its  immediate 
vicinity  ""broom  clean  ".  unless  more  exactly 
specified  in  the  job  order. 

(End  of  clause) 
252^17-7105    THI*. 

As  pi^scribed  at  217.7104(a),  insert  the 
following  clause: 

TITLE  (APR  1982) 

Unless  title  to  materials  and  equipment 
acquired  or  produced  for,  or  allocated  to.  the 
performance  of  this  agreement  shall  have 
vested  previously  in  the  Covemment  by 
virtue  of  other  provisions  of  this  agreement, 
title  to  all  materials  and  equipment  to  be 
incorporated  in  any  vessel  or  part  thereof  or 
to  be  placed  upon  any  vessel  or  part  thereof 
in  accordance  with  the  requirements  of  the 
job  order,  shall  vest  in  the  Covemment  upon 
delivery  thereof  at  the  plant  or  such  other 
location  as  may  be  specified  in  the  job  order 
for  the  performance  of  the  work;  Provided, 
however,  that  the  provision  of  this  clause  or 
other  provisions  of  this  agreement  shall  not 
be  construed  as  relieving  the  Contractor  from 
the  full  responsibility  for  all  such  Contractor- 
furnished  materials  and  equipment  or  the 
restoration  of  any  damaged  work  or  as  a 
waiver  of  the  right  of  the  Covemment  to 
require  the  fulfillment  of  all  the  terms  of  this 
agreement,  it  being  expressly  understood  and 
agreed  that  the  Contractor  shall  assume 
without  limitation  the  risk  of  loss  for  any 
such  materials  and  equipment  until  such  lime 
as  all  work  is  completed  and  accepted  by  the 
Government  and  the  vessel  is  redelivered  to 
the  Government.  Upon  completion  of  the  job 
order,  or  with  the  approval  of  the  Contracting 
Officer  at  any  time  during  the  performance  of 
the  job  order,  all  such  Contractor-furnished 
materials  and  equipment  not  incorporated  in 
any  vessel  or  part  thereof  or  not  placed  upon 
any  vessel  or  part  thereof  in  accordance  with 
the  requirements  of  the  job  order,  shall 
become  the  property  of  the  Contractor, 
except  those  materials  and  equipment  the 
cost  of  which  has  been  reimbursed  by  the 
Government  to  the  Contractor. 


(End  of  clause) 
252.217-7106    Payments. 

As  prescribed  at  217,7104(a),  insert  the 
following  clause: 

PAYMENTS  (APR  1982) 

(a)  Progress  payments  (which  are  hereby 
defined  as  payments  prior  to  completion  of 
work  in  progress  under  any  job  order)  shall 
be  made  as  the  work  progresses  upon  the 
submission  by  the  Contractor  of  invoices 
therefor  in  such  form  and  with  such  copies  as 
the  Contracting  Officer  may  prescribe.  Such 
invoices  may  be  submitted  semi-monthly  or 
more  frequently  if  expenditures  by  the 
Contractor  warrant.  No  progress  payment 
will  be  required  under  this  clause  upon 
invoices  aggregating  less  than  $5,000.  Such 
progress  payments  shall  be  made  upon  the 
basis  of  the  value,  computed  on  the  price  of 
the  job  order,  of  labor  and  materials 
incorporated  in  the  work,  materials  suitably 
stored  at  the  site  of  the  work,  and 
preparatory  work  already  completed,  all  as 
estimated  or  approved  by  the  Contracting 
Officer,  less  the  aggregate  of  any  previous 
payments.  For  the  purpose  of  enabling  the 
Contracting  Officer  to  make  such  estimate  or 
give  such  approval,  the  Contractor  will 
furnish  to  the  Contracting  Officer,  upon 
request,  such  reporis  conceming 
expenditures  on  the  work  to  date  as  may  be 
requested. 

(b)  In  making  such  progress  payments, 
there  shall  be  retained  five  percent  (5%)  of 
the  amount  estimated  or  approved  tiy  the 
Contracting  Officer  pursuant  to  paragraph  (a) 
above  until  final  completion  and  acceptance 
of  all  work  covered  by  the  job  order. 

(c)  If  the  Contracting  Officer  so  directs, 
progress  payments  under  paragraph  (a)  of 
this  clause  shall  be  based  upon  the  price  of 
the  job  order  as  adjusted  from  time  to  time  as 
a  result  of  change  orders  under  Clause 
252.217-7101  entitled  CHANGES  hereof  If  the 
Contracting  Officer  has  not  directed  that  the 
increase  or  decrease  in  price  as  a  result  of 
any  change  order  be  taken  into  account  for 
purposes  of  progress  payments  under 
paragraph  (a)  of  this  clause,  (i)  payments  on 
account  of  such  increases  shall  be  made  from 
time  to  time  when  the  increase  is  determined 
pursuant  to  Clause  252.217-7101  entitled 
CHANGES;  and  (ii)  reductions  on  account  of 
such  decreases  shall  be  made  for  the 
purposes  of  subsequent  progress  payments  as 
soon  as  the  amounts  thereof  are  determined 
pursuant  to  Clause  252.217-7101  entitled 
CHANGES  hereof 

(d)  Upon  completion  of  the  work  under  a 
job  order  and  final  inspection  and  acceptance 
thereof  and  upon  submission  of  invoices 
therefor  in  such  form  and  with  such  copies  as 
the  Contracting  Officer  may  prescribe,  the 
Contractor  shall  be  paid  for  the  price  of  the 
job  order,  as  adjusted  pursuant  to  Clause 
252.217-7101  entitled  CHANGES  hereof  less 
the  amount  of  all  previous  payments. 

(e)  All  materials,  equipment,  and  other 
property  or  work  in  process  covered  by 
progress  payments  made  by  the  Covemment 
shall  upon  the  making  of  such  progress 
payments  l)ecome  the  sole  property  of  the 
Government,  and  shall  be  subject  to  the 
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provision  of  Clause  252.217-7105  entitled 
TITLE  hereof 

(End  of  clause)  ' 

252.2 1 7-7 1 07    Assignment  of  claims. 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.232-23  (APR  1984). 

252.217-7106    Bonds. 

As  prescribed  at  217.7104(a).  insert  the 
following  clause: 
BONDS  (APR  1982) 

(a)  If  the  solicitation  requires  a  bid  l>ond  to 
be  furnished,  the  Contractor  may  furnish  in 
lieu  thereof  an  annual  bid  bond,  or  evidence 
thereof  or  an  annual  performance  and 
payment  bond,  or  evidence  thereof  If  bonds 
are  not  required  by  the  solicitation,  the 
Government  reserves  the  right  at  the 
discretion  of  the  Contracting  Officer  to 
require  a  performance  and  payment  bond,  in 
form,  amount,  and  with  a  surety  acceptable 
to  the  Contracting  Officer,  and  if  said  bond  is 
in  fact  required,  then  the  bid  price  shall  be 
increased  upon  the  award  of  a  job  order  in  an 
amount  not  to  exceed  the  premium  of  a 
corporate  surety  bond;  and  the  Contractor  by 
submitting  a  bid  warrants  that  the  Contractor 
has  not  included  in  the  price  any  contingency 
to  cover  the  premium  of  said  bond. 

(b)  If  any  surety  upon  any  bond  furnished 
in  connection  with  a  job  order  under  this 
agreement  becomes  unacceptable  to  the 
Government,  or  if  any  such  surety  fails  to 
furnish  reports  as  to  the  financial  condition  of 
the  surety  from  time  to  time  as  requested  by 
the  Government,  the  Contractor  shall 
promptly  furnish  such  additional  security  as 
may  be  required  from  time  to  time  to  protect 
the  interests  of  the  Covemment  and  of 
persons  supplying  labor  or  materials  in  the 
prosecution  of  the  work  contemplated  by  this 
agreement. 

(End  of  clause) 

252^17-7109    Federal,  State,  local,  and 
Foreign  taxes. 

As  prescribed  at  217.7104(a).  insert 
FAR  clau8e(8)  52.229-3.  52.229-4.  52.229- 
5,  52.229-6.  and  52.229-7  (APR  1984)  as 
applicable. 

252.217-7110    Default 

As  prescribed  at  217.7104(a).  insert  the 
following  clause: 
DEFAULT  (APR  1982) 

(a)  The  Government  may,  subject  to  the 
provisions  of  paragraph  (b)  below,  by  written 
Notice  of  Default  to  the  Contractor,  terminate 
the  whole  or  any  part  of  a  job  order  in  any 
one  of  the  following  circumstances: 

1     (i)  If  the  Contractor  fails  to  make  delivery 
of  the  supplies  or  to  perform  the  services 
within  the  time  specified  in  a  job  order  or  any 
extension  thereof;  or 

(ii)  If  the  Contractor  fails  to  perform  any  of 
the  other  provisions  of  this  agreement  or  a 
job  order  issued  hereunder,  or  so  fails  to 
make  progress  as  to  endanger  performance  of 
the  job  order  in  accordance  with  its  terms. 

(b)  Except  with  respect  to  defaults  of 
subcontractors,  the  Contractor  shall  not  be 
liable  for  any  excess  costs  if  any  failure  to 


perform  the  job  order  arises  from  causes 
beyond  the  control  and  without  the  fault  or  . 
negligence  of  the  Contractor.  Such  causes 
may  include,  but  are  not  restricted  to.  acts  of 
God  or  of  the  public  enemy,  acts  of  the 
Government  in  either  its  sovereign  or 
contractual  capacity,  fires,  floods,  epidemics, 
quarantine  restrictions,  strikes,  freight 
embargoes,  and  unusually  severe  weather 
but  in  every  case  failure  to  perform  must  be 
beyond  the  control  and  without  the  fault  or 
negligence  of  the  Contractor.  If  the  failure  to 
perform  is  caused  by  the  default  of  a 
subcontractor,  and  if  such  default  arises  out 
of  causes  beyond  the  control  of  both  the 
Contractor  and  subcontractor,  and  without 
the  fault  or  negligence  of  either  of  them,  the 
Contractor  shall  not  be  Hable  for  any  excess 
costs  for  failure  to  perform,  unless  the 
supplies  or  services  to  be  furnished  by  the 
subcontractor  were  obtainable  from  other 
sources  in  sufficient  time  to  permit  the 
Contractor  to  perform  the  job  order  within 
the  time  specified  therein.  As  used  in  this 
clause,  the  word  ""subcontractor"  means 
subcontractor  at  any  tier. 

(c)  In  the  event  the  Government  terminates 
the  job  order  in  whole  or  in  part  as  provided 
in  paragraph  (a)  of  this  clause,  the 
Covemment  may,  upon  such  terms  and  in 
such  manner  as  the  Contracting  Officer  may 
deem  appropriate,  arrange  for  the  completion 
of  the  work  so  terminated,  at  such  plant  or 
plants,  including  that  of  the  Contractor,  as 
may  be  designated  by  the  Contracting 
Officer  Provided,  that  the  Contractor  shall 
continue  the  performance  of  the  job  order  to 
the  extent  not  terminated  under  the 
provisions  of  this  clause.  If  the  work  is  to  be 
completed  at  the  plant,  the  Government  may 
use  all  tools,  machinery,  facilities  and 
equipment  of  the  Contractor  determined  by 
the  Contracting  Officer  to  be  necessary  for 
that  purpose.  If  the  cost  to  the  Covemment  of 
the  work  procured  or  completed  (after 
adjusting  such  cost  to  exclude  the  effect  of 
changes  in  the  plans  and  specifications  made 
subsequent  to  the  date  of  termination) 
exceeds  the  price  fixed  for  work  under  the 
job  order  (after  adjusting  such  price  on 
account  of  changes  in  the  plans  and 
specifications  made  prior  to  the  date  of 
termination],  the  Contractor,  or  the 
Contractor's  surety,  if  any,  shall  l>e  liable  for 
such  excess. 

(d)  If  a  job  order  is  terminated  in  whole  or 
in  part  as  provided  in  paragraph  (a)  of  this 
clause,  the  Covemment,  in  addition  to  any 
other  rights  provided  in  this  clause,  may 
require  the  Contractor  to  transfer  title  and 
delivery  to  the  Covemment,  in  the  manner 
and  to  the  extent  directed  by  the  Contracting 
Officer,  (i)  any  completed  supplies  and  (ii) 
such  partially  completed  supplies  and 
materials,  parts,  tools,  dies,  jigs,  fixtures, 
plans,  drawings,  information  and  contract 
rights  (hereinafter  called  "manufacturing 
materials")  as  the  Contractor  has  specifically 
produced  or  specifically  acquired  for  the 
performance  of  such  part  of  the  job  order  as 
has  been  terminated:  and  the  Contractor 
shall,  upon  direction  of  the  Contracting 
Officer,  protect  and  preserve  property  in 
possession  of  the  Contractor  in  which  the 
Government  has  an  interest.  The  Covemment 
shall  pay  to  the  Contractor  the  job  order  price 


for  completed  items  of  work  delivered  to  and 
accepted  by  the  Covemment.  and  the  amount 
agreed  upon  by  the  Contractor  and  the 
Contracting  Officer  for  manufacturing 
materials  delivered  to  and  accepted  by  the 
Government  and  for  the  protection  and 
preservation  of  property.  Failure  to  agree 
shall  be  a  dispute  conceming  a  question  of 
fact  within  the  meaning  of  clause  252.217- 
7111  entitled  DISPUTES  hereof 

(e)  If  after  notice  of  termination  of  the  job 
order  under  the  provisions  of  this  clause,  it  is 
determined  for  any  reason  that  the 
Contractor  was  not  in  default  under  the 
provisions  of  this  clause,  or  that  the  default 
was  excusable  under  the  provisions  of  this 
clause,  the  rights  and  obligations  of  the 
parties  shall  be  the  same  as  if  the  notice  of 
termination  has  l>een  issued  pursuant  to  the 
clause  252.217-7120  hereof  entitled 
TERMINATION  FOR  CONVENIENCE  OF 
THE  GOVERNMENT. 

(f)  If  the  Contractor  fails  to  complete  the 
performance  of  a  job  order  within  the  time 
specified  therein,  or  any  extension  thereof 
tlie  actual  damage  to  the  Government  for  the 
delay  will  be  difficult  or  impossible  to 
determine.  Therefore,  in  lieu  of  actual 
damage,  the  Contractor  shall  pay  to  the 
Covemment  as  fixed,  agreed,  and  liquidated 
damages  for  each  calendar  day  of  delay  the 
amount,  if  any,  set  forth  in  the  job  order 
(prorated  to  the  nearest  hour  for  fractional 
days).  Altematively.  the  Government  may 
terminate  the  job  order  in  whole  or  in  part  as 
provided  in  paragraph  (a)  of  this  clause,  and 
in  that  event  the  Contractor  shall  be  liable,  in 
addition  to  the  excess  costs  provided  in 
paragraph  (c)  above,  for  such  liquidated 
damages  accruing  until  such  time  as  the 
Government  may  reasonably  obtain 
completion  of  the  work  described  in  the  job 
order.  The  Contractor  shall  not  l>e  charged 
with  liquidated  damages  when  the  delay 
arises  out  of  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  the 
Contractor,  as  defined  in  paragraph  (b) 
above,  and  in  such  event,  subject  to  the 
provisions  of  Clause  252.217-7111  entitled 
DISPUTES  of  this  agreement,  the  Contracting 
Officer  shall  ascertain  the  facts  and  the 
extent  of  the  delay  and  shall  extend  the  time 
for  performance  when  in  the  judgment  of  the 
Contracting  Officer,  the  findings  of  fact 
justify  an  extension. 

(g)  The  rights  and  remedies  of  the 
Covemment  provided  in  this  clause  shall  not 
be  exclusive  and  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law  under 
this  agreement. 

(End  of  clause) 
252.217-7111    Disputes. 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.233-1  (APR  1984). 

252.217-7112    Performance. 

As  prescribed  at  217.7104(a),  insert  the 
following  clause: 
PERFORMANCE  (APR  1982) 

(a)  Upon  the  issuance  of  a  job  order,  the 
Contractor  shall  promptly  commence  the 
work  specified  therein  and  in  any  plans  and 
specifications  made  a  part  thereof  and  shall 
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diligently  prosecute  the  work  to  comptetion. 
The  Contractor  shall  not  commence  work 
until  the  job  order  has  been  issued,  except  in 
the  case  of  work  ordered  by  the  Contracting 
Officer  as  provided  in  paragraph  (b)  of  clause 
252.217-7103  entitled  JOB  ORDERS  AND 
COMPENSATION  hereof. 

(b)  The  Government  shall  deliver  the  vessel 
described  in  the  job  order  at  such  time  and 
location  as  may  be  specified  in  the  job  order, 
and.  upon  completion  of  the  work,  the 
Government  shall  accept  delivery  of  the 
vessel  at  such  time  and  location  as  may  be 
specified  in  the  job  order. 

(c)  The  Contractor  shall,  withoot  charge 
and  without  specific  requirement  thereof  in  a 
job  order 

(i)  Make  available  at  the  plant  to  personnel 
of  the  vessel  while  in  drydock  or  on  a  marine 
railway,  toilet  and  similar  facilities 
acceptable  to  the  Contracting  Officer  as 
adequate  in  number  and  sanitary  standards. 
Supply  and  maintain,  in  such  condition  as  the 
Contracting  Officer  may  reasonably  require, 
suitable  brows  and  gangways  from  the  pier, 
drydock  or  marine  railway  to  the  vessel: 

(ii)  Test  salvage,  scrap,  or  other  ships 
material  of  the  Government  resulting  from 
performance  of  the  work  as  items  of 
Covemment-fumished  property  in 
accordance  with  the  provisions  of  clause 
252.217-7218  entitled  GOVERNMENT 
PROraRTY. 

(iii]  Perform,  or  pay  the  coat  of.  any  repair, 
reconditioning  or  replacement  made 
necessary  as  the  result  of  the  use  by  the 
Contractor  of  any  of  the  vessel's  machinery, 
equipment  or  fittings,  including,  but  not 
limited  to.  winches,  pumps,  rigging,  or  pipe 
lines:  and 

(iv)  Furnish  suitable  offices,  office 
equipment  and  telephones  at  or  near  the  site 
of  the  work  as  the  Contracting  Officer 
reasonably  requires  for  the  Contracting 
Officer  and  staff  of  the  Contracting  Officer. 

(d)  Except  as  otherwise  provided  in  the  job 
order,  the  Contractor  shall  furnish  all 
necessary  material,  labor,  servicea. 
equipment,  supplies,  power,  accessories, 
facilities,  and  such  other  things  and  services 
as  are  necessary  for  accomplishing  the  work 
specified  in  the  job  order  subject  to  the  right 
reserved  in  the  Government  under  clause 
252.217-7218  entitled  GOVERNMENT 
PROPERTY. 

(e)  Dock  and  sea  trials  of  the  vessel  when 
required  by  the  Government  shall  be 
specified  in  the  job  order.  Unless  otherwise 
expressly  provided  in  the  job  order,  during 
the  conduct  of  such  trials  the  vessel  shall  be 
under  the  control  of  the  vessel's  commander 
and  crew  with  representatives  of  the 
Contractor  and  the  Government  on  board  to 
determine  whether  or  not  the  work  done  by 
the  Contractor  has  been  satisfactorily 
performed.  Dock  and  sea  trials  not  specified 
by  the  job  order  which  the  Contractor 
requires  for  the  Contractor's  own  benefit 
shall  not  be  undertaken  by  the  Contractor 
without  prior  notice  to  and  approval  of  the 
Contracting  Officer  any  such  dock  trials 
shall  4||jcoaducted  at  the  expense  of  the 
Contractot'.  and  any  such  sea  trials  shall  be 
conducted  at  the  risk  and  expense  of  the 
Contractor.  The  Contractor  shall  provide  and 
install  all  fittings  and  appliances  which  may 


be  necessary  for  the  dock  and  sea  trials,  to 
enable  the  representatives  of  the  Government 
to  determine  whether  the  requirements  of  the 
job  order,  plans,  and  specifications  have  been 
met.  and  the  Contractor  shall  be  responsible 
for  the  care,  installation  and  removal  of 
instruments  and  apparatus  furnished  by  the 
Government  for  such  trials. 

(End  of  clause) 

252,217-7113    AccMstovMsei 

As  prescribed  at  217.7104(a).  insert  the 
following  clause: 

ACCESS  TO  VESSEL  (MAY  1983) 

(a)  A  reasonable  number  of  officers, 
employees,  and  associates  of  the 
Government  or  other  prime  ConUactors  with 
the  Government,  and  their  subcontractors, 
shall  as  authorized  by  the  Supervisor,  have 
at  all  reasonable  times,  admission  to  the 
plant,  and  access  to  vessells)  to  perform  and 
fulfill  their  respective  obligations  to  the 
Government  on  a  noninterference  basis.  The 
Contractor  shall  make  reusonable 
arrangements  with  the  Government  or 
Contractors  of  the  Government,  as  shall  have 
been  identified  and  authorized  by  the 
Supervisor,  to  be  given  admission  to  the 
Contractor's  facilities  and  access  to  the 
vessel(s)  and  to  office  space,  work  areas, 
storage  or  shop  areas,  or  other  facilities  and 
services,  necessary  for  the  performance  of 
their  respective  responsibilities  and 
reasonable  to  their  performance.  All  such 
above  personnel  shall  be  required  to  comply 
with  all  Contractor  rules  and  regulations 
governing  personnel  at  its  shipyard,  including 
those  relative  to  safety  and  security. 

(b)  The  Contractor  further  agrees  as 
authorized  by  the  Supervisor,  to  afford  to  a 
reasonable  number  of  officers,  employees, 
and  associates  of  offerors  on  other 
contemplated  work,  the  same  privileges  of 
admission  to  the  Contractor's  plant  and 
access  to  the  vessel(s)  on  a  noninterference 
basis  subject  to  all  Contractor  rules  and 
regulations  governing  personnel  in  its 
shipyard,  including  those  relative  to  safety 
and  security. 

(c)  The  vessel  its  equipment,  movable 
stores,  cargo,  or  other  ship's  materia)  shall 
not  be  considered  Govemment-Pumished 
Property. 

(End  of  clause) 

252.217-71 14    Certain  Communist  areas. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.225-11  (APR  1984). 

252.217-71 15    Contract  Worit  Hours  and 
Safety  Standards  Act— overtime 
compensation. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.222-4  (APR  1984). 

252.217-7116    WaUh-Healey  Public 
Contracts  Act 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.222-20  (APR  1984). 

252JI17-7117    Equal  opportunity  daus*. 

As  prescribed  at  217.7104(a).  insert 
FAR  clause  52.222-26  (APR  1984). 


252.217-7118    Officials  not  to  benefit 

As  prescribed  at  217.7104(a).  insert 
FAR  clause  52.203-1  (APR  1984). 

252.2 1 7-7 11  d    Covenant  against 
contingent  fees. 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.203-5  [APR  1984). 

252.217-7120    Termination  for 
convenience  of  tl»e  government 

As  prescribed  at  217.7104(a).  insert 
FAR  clause(s)  52.24&-1  or  5^249-2  (APR 
1984),  as  applicable. 

252.2 17-7121    Auttiortzation  and  consent 

As  prescribed  at  217.7104(a)  insert 
FAR  clause  52.227-1  (APR  1964). 

252,217-7122    Notice  and  assisUnce 
regarding  patent  and  copyright 
infringement 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.227-2  (APR  1984). 

252,217-7123    Responsibility  for 
inspection. 

As  prescribed  at  217.7104(a).  insert 
FAR  clause  52.246-1  (APR  1984). 

252.217-7124    UabUity  and  insurance. 

As  prescribed  at  217.7104(a)  insert  the 
following  clause: 

UABILITY  AND  INSURANCE  (AUG  19R3) 

(a)  The  Contractor  shall  exercise 
reasonable  care  and  use  the  Contractor's  best 
efforts  to  prevent  accidents,  injury  or  damage 
to  all  employees,  persons  and  property,  in 
and  about  the  work,  and  to  the  vessel  or  part 
thereof  upon  which  work  is  done. 

(b)  The  Contractor  shall  not.  unless 
otherwise  directed  or  approved  in  writing  by 
the  Department,  carry  or  incur  the  expense  of 
any  insurance  against  any  form  of  loss  or 
damage  to  the  vessels  or  to  the  materials  or 
equipment  therefor  to  which  the  Government 
has  title  or  which  have  been  furnished  by  the 
Government  for  installation  by  the 
Contractor.  The  Government  assumes  the 
risks  of  loss  of  and  damage  to  the  vessels  and 
such  materials  and  equipment.  The 
Government  does  not  assume  any  risk  with 
respect  to  loss  or  damage  compensated  for  by 
insurance  or  otherwise  or  resulting  from  risks 
with  respect  to  which  the  Contractor  has 
failed  to  procure  or  maintain  insurance,  if 
available,  as  required  or  approved  by  the 
Department:  Provided,  further,  that  under  this 
clause  the  Government  does  not  assume  any 
risk  with  respect  to,  and  will  not  pay  for  any 
costs  of  the  Contractor  for  the  inspection, 
repair,  replacement,  or  renewal  of  any 
defects  themselves  in  the  ve8sel(s)  or  such 
materials  and  equipment  due  to  (A)  defective 
workmanship  or  defective  materials  or 
equipment  performed  by  or  furnished  by  the 
Contractor  or  its  subcontractors;  or  (B) 
workmanship  or  materials  or  equipment 
performed  by  or  furnished  by  the  Contractor 
or  its  subcontractors  which  do(es)  not 
conform  to  the  requirements  of  the  contract 
whether  or  not  any  such  defect  is  latent  or 
whether  or  not  any  such  nonconformance  is 
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the  result  of  negligence:  Provided,  further. 
that  under  this  clause  the  Government  does 
not  assume  the  risk  of  and  will  not  pay  for 
the  costs  of  any  loss,  damage,  liability  or 
expense  caused  by.  resulting  from,  or 
incurred  as  a  consequence  of  delay  or 
disruption  of  any  type  whatsoever  or  willful 
misconduct  or  lack  of  good  faith  on  the  part 
of  any  of  the  Contractor's  directors,  officers 
and  any  of  its  managers,  superintendents  or 
other  equivalent  representatives  who  have 
supervision  or  direction  of  f  i)  aU  or 
substantially  all  of  the  Contractor's  business 
or  (ii)  all  or  substantially  all  of  the 
Contractor's  operation  at  any  one  plant; 
Provided,  however,  that  as  to  such  risk 
assumed  and  borne  by  the  Government,  the 
Government  shall  be  subrogated  to  any 
claim,  demand  or  cause  of  action  against 
third  persons  which  exists  in  favor  of  the 
Contractor,  and  the  Contractor  shall  if 
required,  execute  a  formal  assignment  or 
transfer  of  claims,  demands  or  causes  of 
action:  Provided,  further,  that  nothing 
contained  in  this  paragraph  shall  create  or 
give  rise  to  any  right,  privilege  or  power  in 
any  person  except  the  Contractor,  nor  shall 
any  person  (except  the  Contractor)  be  or 
become  entitled  thereby  to  proceed  directly 
against  the  Government  or  join  the 
Government  as  a  codefendant  in  any  action 
against  the  Contractor  brought  to  determine 
the  Contractor's  liability  or  for  any  other 
purpose.  Notwithstanding  the  foregoing  the 
Contractor  shall  bear  the  first  S5.000  of  loss 
or  damage  from  each  occurrence  or  incident 
the  risk  of  which  the  Government  other%vise 
would  have  assumed  under  the  provisions  of 
this  paragraph. 

(c)  The  Contractor  indemnifies  and  holds 
harmless  the  Government  its  agencies  and 
instrumentalities,  the  vessel  and  its  owners, 
against  all  suits,  actions,  claims,  costs  or 
demands  (including,  without  limitation,  suits, 
actions,  claims,  costs  or  demands  resulting 
from  death,  personal  injury  and  property 
damage)  to  which  the  Government  its 
agencies  and  instrumentalities,  the  vessel  or 
its  owner  may  be  subject  or  put  by  reason  of 
damage  or  injury  (including  death)  to  the 
property  or  person  of  any  one  other  than  the 
Government  its  agencies,  instrumentalities 
and  personnel  the  vessel  or  its  owner,  arising 
or  resulting  in  whole  or  in  part  from  the  fault 
negligence,  wrongful  act  or  wrongful 
omission  of  the  Contractor,  or  any 
subcontractor,  the  Contractor's  or 
subcontractors'  servants,  agents  or 
employees:  Provided,  that  the  Contractor's 
obligation  to  indemnify  under  this  paragraph 
(c)  shall  not  exceed  the  sum  of  $300,000  on 
account  of  any  one  accident  or  occurrence  in 
respect  of  any  one  vessel.  Such  indemnity 
shall  include,  without  limitation,  suits, 
actions,  claims,  costs  or  demands  of  any  kind 
whatsoever,  resulting  from  death,  personal 
injury  or  property  damage  occurring  during 
the  period  of  performance  of  work  on  the 
vessel  or  within  ninety  (90)  days  after 
redelivery  of  the  vessel:  and  with  respect  to 
any  such  suits,  actions,  claims,  costs,  or 
demands  resulting  from  death,  personal 
injury  or  property  damage  occurring  after  the 
expiration  of  such  period,  the  rights  and 
liabilities  of  the  Government  and  the 
Contractor  shall  be  as  determined  by  other 


provisions  of  this  agreement  and  by  law; 
Provided,  however,  that  such  indemnity  shall 
apply  to  death  occurring  after  such  period 
which  results  from  any  personal  injury 
received  during  the  period  covered  by  the 
Contractor's  indemnity  as  provided  herein. 

(d)  The  Contractor  shall,  at  its  own 
expense,  procure,  and  thereafter  maintain 
such  casualty,  accident  and  liability 
insurance,  in  such  forms  and  amounts  as  may 
be  approved  by  the  Government  insuring  the 
performance  of  its  obligations  under 
paragraph  (c)  of  this  clause.  Further,  the 
Contractor  shall  procure  and  maintain  in 
force  Workers'  Compensation  Insurance  (or 
its  equivalent)  covering  its  employeies 
engaged  on  the  work  and  shall  insure  the 
procurement  and  maintenance  of  such 
insurance  by  all  subcontractors  engaged  on 
the  work.  The  Contractor  shall  provide  such 
evidence  of  such  insurance  as  may  be.  from 
time  to  time,  required  by  the  Government. 

(e)  No  allowance  shall  be  made  the 
Contractor  in  the  job  order  price  for  the 
inclusion  of  any  premium  expense  or  charge 
for  any  reserve  made  on  account  of  self- 
insurance  for  coverage  against  any  risk 
assumed  by  the  Government  under  this 
clause. 

({)  As  soon  as  practicable  after  the 
occurrence  of  any  loss  or  damage  the  risk  of 
which  the  Government  has  assumed,  written 
notice  of  such  loss  or  damage  shall  be  given 
by  the  Contractor  to  the  Contracting  Officer, 
which  notice  shall  contain  full  particulars  of 
such  loss  or  damage.  If  claim  is  made  or  suit 
is  brought  thereafter  against  the  Contractor 
as  the  result  or  because  of  such  event  the 
Contractor  shall  immediately  deliver  to  the 
Government  every  demand,  notice,  summons 
or  other  process  received  by  the  Contractor 
or  the  Contractor's  representatives.  The 
Contractor  shall  cooperate  with  the 
Government  and.  upon  the  Government's 
request  shall  assist  in  effecting  settlements, 
securing  and  giving  evidence,  obtaining  the 
attendance  of  witnesses  and  in  the  conduct  of 
suits;  and  the  Government  shall  pay  to  the 
Contractor  the  expense,  other  than  the  cost  of 
maintaining  the  Contractor's  usual 
organization,  incurred  in  so  doing.  The 
Contractor  shall  not.  except  at  its  own  cost 
voluntarily  make  any  payment,  assimie  any 
obligation  or  incur  any  expense  other  than 
shall  be  imperative  for  the  protection  of  the 
vessel  or  vessels  at  the  time  of  said 
occurrence  of  such  event 

(g)  In  the  event  of  loss  of  or  damage  to  any 
of  the  vessels  or  any  of  the  materials  or 
equipment  therefor  which  may  result  in  a 
claim  against  the  Government  under  the 
insurance  provisions  of  this  contract  the 
Contractor  promptly  shall  notify  the 
Contracting  Officer  of  such  loss  or  damages, 
and  the  Contracting  Officer  may.  without 
prejudice  to  any  other  right  of  the 
Government  either 

(i)  Order  the  Contractor  to  proceed  with 
replacement  or  repair,  in  which  event  the 
Contractor  shall  effect  such  replacement  or 
repair.  The  Contractor  shall  submit  to  the 
Contracting  Officer  a  request  for 
reimbursement  of  the  cost  of  such 
replacement  or  repair  together  with  such 
supporting  documentation  as  the  Contracting 
Omcer  may  reasonably  require,  and  shall 


identify  such  request  as  being  submitted 
under  the  "Insurance"  Clause  of  the  contract. 
If  the  Government  determines  that  the  risk  of 
such  loss  or  damages  is  within  the  scope  of 
the  risks  assumed  by  the  Government  under 
this  clause,  the  Government  will  reimburse 
the  Contractor  for  the  reasonable,  allowable 
cost  of  such  replacement  or  repair,  plus  a 
reasonable  profit  (if  the  work  of  replacement 
or  repair  was  performed  by  the  Contractor) 
less  the  deductible  amount  specified  in 
paragraph  (b)  of  this  clause.  Payments  by  the 
Government  to  the  Contractor  under  this 
Insurance  Clause  are  outside  the  scope  of 
and  shall  not  affect  the  pricing  structure  of 
the  contract  (firm  fixed  price  or  incentive 
type  arrangement  as  applicable),  and  are 
additional  to  the  compensafibn-otherwise 
payable  to  the  Contractor  under  this  contract; 
or 

(ii)  In  the  event  the  Contracting  Officer 
decides  that  the  loss  or  damage  shall  not  be 
replaced  or  repaired, 

(A)  Modify  the  contract  appropriately 
consistent  with  the  reduced  requirements 
reflected  by  the  unreplaced  or  unrepaired 
loss  or  damage,  or 

(B)  Terminate  the  repair  of  any  part  or  all 
of  the  vessel(s]  under  the  clause  of  this 
contract  entitled  "TERMlNA'nON  FOR 
CONVENIENCE  OF  THE  GOVERNMENT'. 

(End  of  clause] 

252.217-7125    Pricing  of  adjustments. 

As  prescribed  at  217.7104(a),  insert  the 
clause  at  252.243-7001  (APR  1984). 

252.2 1 7-7 1 26    Affirmative  action  for 
disat>led  veterans  and  veterans  of  ttte 
Vietnam  era. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.222-35  (APR  1984). 

252,217-7127    Affkmative  action  tor 
handicapped  wortcers. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.222-36  (APR  1984). 

252,217-7128    Clean  air  and  water. 

As  prescribed  at  217.7104(a).  insert 
FAR  clause  52.223-2  (APR  1984). 

252.217-7129    Invoices. 

As  prescribed  at  217.7104(a).  insert 
DoD  FAR  Supplement  clause  252.232-    - 
7000  (OCT  1982). 

252,217-7130    Guarantees, 

As  prescribed  at  217.7104(a),  insert  the 
following  clause: 
GUARANTEES  (APR  1982) 

In  case  any  work  done  or  materials 
furnished  by  the  Contractor  under  this 
agreement  on  or  for  any  vessel  or  the 
equipment  thereof,  shall  within  ninety  (90) 
days  from  the  date  of  redelivery  of  the  vessel 
by  the  Contractor,  prove  defective  or 
deficient  such  defects  or  deficiencies  shall, 
as  required  by  the  Government  in  writing,  be 
corrected  and  repaired  by  the  Contractor  or 
at  the  Contractor's  expense  to  the 
satisfaction  of  the  Contracting  Officer 
Provided  that  for  any  guarantee  secured  by 
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the  Contractor  or  any  subcontractor  covering 
work  done  on  materials  furnished  which 
exceeds  the  90  day  period,  the  Government 
shall  be  entitled  to  rely  upon  said  guarantee 
until  the  expiration  and  /^wv/t/ec/ further  that 
with  respect  to  any  individual  work  item 
identified  and  listed  as  incomplete  at  the 
redelivery  of  the  vessel  the  guarantee  period 
shall  run  from  the  date  of  completion  of  such 
item.  The  Government  shall,  if  and  when 
practicable,  afford  (he  Contractor  an 
opportunity  to  effect  such  corrections  and 
repairs  himself,  but  when,  because  of  (he 
condition  or  the  location  of  the  vessel  or  for 
any  other  reason,  it  is  impracticable  or 
undesirable  to  return  H  to  the  Contractor,  or 
the  Contractor  fails  to  proceed  promptly  with 
any  such  repairs  as  directed  by  the 
Contracting  Officer,  such  corrections  and 
repairs  shall  be  effected  at  the  Contractor's 
expense  at  such  other  locations  as  the 
Government  may  determine.  Where 
correction  and  repairs  are  to  be  effected  by 
other  than  the  Contractor,  due  to  nonreturn  of 
the  vessel  to  him,  the  Contractor's  liability 
may  be  discharged  by  an  equitable  deduction 
in  the  price  of  the  job.  The  Contractor's 
liability  shall  only  extend  for  an  additional 
90-day  guarantee  period  on  those  defects  or 
deficiencies  which  the  Contractor  corrected 
and  in  no  event  to  those  for  which  payment 
was  made:  Provided  however,  that  nothing  in 
this  clause  shall  be  deemed  to  limit  the 
responsibility  of  the  Contractor  under  clause 
252.217-7124  entitled  •UABIUTY  AND 
INSURANCE  "  hereof  or  relieve  the 
Con(ractor  of  its  liability  under  that  clause. 
At  the  option  of  (he  Contracting  Officer, 
defects  and  deficiencies  may  be  left  in  (heir 
then  condition,  and  an  equitable  deduction 
from  the  job  order  price,  as  agreed  by  the 
Contractor  and  the  Contracting  Officer,  shall 
be  made  therefor.  If  the  Contractor  and  the 
Contracting  Officer  fail  to  agree  upon  the 
equitable  deduction  from  the  job  order  price 
to  be  made,  the  dispute  shall  be  determined 
as  provided  in  Clause  252.217-7111  entitled 
"DISPUTES"  hereof. 

(End  of  clause) 

252^17-7131    Discharge  of  liens. 

As  prescribed  at  217,7104(a),  insert  the 
following  clause: 

DISCHARGE  OF  LIENS  (APR  1982) 

The  Contractor  shall  immediately 
discharge  or  cause  (o  be  discharged  any  lien 
or  right  in  rem  of  any  kind,  other  than  in 
favor  of  the  Government,  which  at  any  time 
exists  or  arises  in  connection  with  work  done 
or  materials  furnished  under  any  job  order 
hereunder  with  respect  to  the  machinery, 
fittings,  equipment  or  materials  for  any  of  the 
vessels.  If  any  such  lien  or  right  in  rem  is  not 
immediately  discharged,  the  Government 
may  discharge  or  cause  (o  be  discharged  such 
lien  or  right  at  the  expense  of  the  Contractor. 

(End  of  clause) 

252.217-7132    Department  of  L^bor  safety 
and  health  reguiations  for  ship  repairing. 

As  prescribed  at  217.7104(a),  insert  the 
following  clause: 


DEPARTMENT  OF  LABOR  SAFETY  AND 
HEALTH  REGULATIONS  FOR  SHIP 
REPAIRING  (APR  1982) 

Attention  of  (he  Contractor  is  directed  to 
the  Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  651-678).  and  (o  the  Safety 
and  Health  Regulations  for  Ship  Repairing  (29 
CFR  1915).  promulgated  under  Pub.  L  85-742, 
amending  section  41  of  (he  Longshoremen's 
and  Harbor  Workers'  Compensation  Act  (33 
U.S.C.  941).  and  adopted  by  (he  Departmen( 
of  Labor  as  occupational  safely  or  health 
standards  under  sec(ion  6(a)  of  (he 
Occupational  Safety  and  Health  Ac(  of  1970 
(see  29  CFR  1910.13).  These  regula(ion8  apply 
to  all  ship  repair  and  related  work,  as  defined 
in  (he  regulations,  performed  under  this 
agreement  on  the  navigable  waters  of  (he 
United  Stales  including  any  drydock  or 
marine  railway.  Nothing  contained  in  this 
agreement  or  any  job  order  hereunder  shall 
be  construed  as  relieving  (he  Contractor  from 
any  obligations  which  it  may  have  for 
compliance  with  (he  aforesaid  regulations. 

(End  of  clause) 

252.217-7200    Worlters'  compensation  and 
war  hazard  Insurance  overseas. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.228-4  (APR  1984).  as 
applicable. 

252.217-7201     Buy  American  Act  and  the 
balance  of  payments  program. 

As  prescribed  at  217.7104(b),  insert 
the  clause  at  252.225-7001  (OCT  1980), 
as  applicable. 

252.217-7202    Notice  to  the  Giovemment 
of  lalMK  disputes. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.222-1  (APR  1984),  as 
applicable. 

252.217-7203    Patent  indemnity. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.227-3  (APR  1984),  as 
applicable. 

252.217-7204    FHing  of  patent  applications. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.227-10  (APR  1984).  as 
applicable. 

252.217-7205    Contract  schedule  subline 
items  not  separately  priced. 

As  prescribed  at  217.7104(b).  insert 
DoD  FAR  Supplement  clause  252.204- 
7000  (APR  1984).  as  applicable. 

252.217-7206    Reporting  and  refund  of 
royalties. 

As  prescribed  at  217.7104(b).  insert 
FAR  clauses  52.227-8  and  52.227-9  (APR 
1984).  as  applicable. 

252.217-7207    Righto  in  technical  da  to  and 
computer  software. 

As  prescribed  at  217.7104(b),  insert 
clause  252.227-7013  (MAY  1981),  as 
apphcable. 


252.217-720*    Military  security 
requirements. 

As  prescribed  at  217.7104(b)  insert 
FAR  clause  52.204-2  (APR  1984).  as 
applicable. 

252.2 1 7-7209    Utilization  of  small  business 
and  smaM  disadvantaged  business 
concerns. 

As  prescribed  at  217.7104(b)  insert 
FAR  clause(s)  52.219-8,  52.219-9,  and 
52.219-10  (APR  1984).  as  applicable. 

252.217-7210    Examination  of  records  by 
Comptroller  General. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.215-1  (APR  1984),  as 
applicable. 

252.21 7-72 1 1     Gratuities. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.203-3  (APR  1984).  as 
applicable. 

252.2 1 7-72 1 2    Convict  labor. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.222-3  (APR  1984).  as 
applicable. 

252.217-7213    Priorities  and  allocations. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.212-8  (APR  1984),  as 
applicable. 

252.2 1 7-72 1 4    Utilization  of  labor  surplus 
area  concerns. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause(s)  52.220-3  and  52.220-4 
(APR  1984),  as  applicable. 

252.217-7215    Umltotion  on  withholding  of 
payments. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.232-9  (APR  1984).  as 
applicable. 

252.217-7216    Equal  opportunity  preaward 
clearar>ce  of  subcorrtracts. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.222-28  (APR  1984),  as 
applicable. 

252.217-7217    Subcontracts. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.244-1  (APR  1984),  as 
applicable. 

252.217-7218    Government  property. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.245-2  (APR  1984).  as 
applicable. 

252.217-7219    Federal,  state,  local,  and 
foreign  taxes. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.229-2  (APR  1984),  as 
applicable. 
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252.217-7220    Quality  program. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.24ft-ll  (APR  1984).  as 
applicable. 

252.2 1 7-722 1    Price  reduction  for 
defective  cost  or  pricing  dato. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.214-27  or  52.215-22  (APR 
1964).  as  applicable. 

252.2 1 7-7222    Duty-free  entry. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.225-10  (APR  1984),  as 
applicable. 

252.2 1 7-7223    Duty-free  entry  of  qualifying 
country  supplies. 

As  prescribed  at  217.7104(b),  insert 
clause  52.225-7008  (JAN  1981).  as 
applicable. 

252.217-7224    Inspection  system. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.246-11  (APR  1984).  as 
applicable. 

252.217-7225    Advance  payments. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.232-12  (APR  1984),  as 
applicable. 

252.217-7226    Required  sources  for  jewel 
bearings  and  related  items. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.208-1  (APR  1984).  as 
applicable. 

252.217-7227     Required  sources  for 
miniature  and  instrument  ball  bearings. 

As  prescribed  at  217.7104(b).  insert 
DoD  FAR  Supplement  clause  252.208- 
7000  (JUL  1971).  as  applicable. 

252.217-7228     Interest 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.232-17  (APR  1984),  as 
applicable. 

252.217-7229    Competition  in 
subcontracting. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.244-5  (APR  1984).  as 
applicable. 

252.217-7230    AudH  by  Departn>ent  of 
Defense. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause(s)  52.214-26  or  52.215-2 
(APR  1984).  as  applicable. 

252.2 1 7-723 1    Subcontractor  cost  or 
pricing  data. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.215-25  (APR  1984).  as 
applicable. 

252.217-7232    Value  engineering. 

As  prescribed  at  217.7104(b).  inseri 
FAR  clause  52.248-1  (APR  1984).  as 
applicable. 


252.217-7233    (Reserved) 

252.217-7234    Required  sources  for 
precision  componento  for  mechanical  time 
devices. 

As  prescribed  at  217.7104(b),  insert 
DoD  FAR  Supplement  clause  252.208- 
7001  (AUG  1971),  as  applicable. 

252.217-7235    New  material 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.210-5  (APR  1984).  as 
applicable. 

252.217-7236    Government  surplus. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.210-6  or  52.210-7  (APR 
1984),  as  applicable. 

252.217-7237    Utilization  of  womef>-owned 
business  concerns. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.219-13  (APR  1984).  as 
applicable. 

252.217-7238    Material  Inspection  and 
receiving  report. 

As  prescribed  at  217.7104(b).  insert 
DoD  FAR  Supplement  clause  52.248- 
7000  (DEC  1969).  as  applicable. 

252.217-7239    Protection  of  Government 
buildings,  equipment,  and  vegetotion. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.237-2  (APR  1984),  as 
applicable. 

252.217-7240    Government  delay  of  worit. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.212-15  (APR  1984).  as 
applicable. 

252.2 1 7-724 1    Distribution  of  defense 
sul>contracts  placed  overseas. 

As  prescribed  at  217.7104(b),  insert 
DoD  FAR  Supplement  clause  252.204- 
7005  (JU.N  1982),  as  applicable. 

252.2 1 7-7242    Safety  precautions  for 
ammunition  and  explosives. 

As  prescribed  at  217.7104(b),  insert 
DoD  FAR  Supplement  clause  252.223- 
7001  (JUL  1986)  and  52.223-7002  (JUL 
1986).  as  applicable. 

252.217-7243    Cost  accounting  stondards. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause(s)  52.230-3  and  52.230-4 
(APR  1984),  as  applicable. 

252.217-7244    Notification  of  changes. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.243-7  (APR  1984).  as 
applicable. 

252.217-7245    Engineering  change 
proposala  (ECP's). 

As  prescribed  at  217.7104(b),  insert 
DoD  FAR  Supplement  clause  252.243- 
7000  (APR  1984),  as  applicable. 


252.217-7246    Change  order  accounting. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.243-6  (APR  1984),  as 
applicable. 

252.217-7247    Contracto  conditioned  upon 
the  availability  of  funds. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause(8)  52.232-18  or  52.232-19 
(APR  1984).  as  applicable. 

252.2 1 7-7248    Preference  for  domestic 
specialty  metols. 

As  prescribed  at  217.7104(b).  insert 
the  clause  at  252.225-7012  (OCT  1980), 
as  applicable. 

252.217-7249    Preference  for  United 
Stotes-flag  air  carriers. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.247-63  (APR  1984).  as 
applicable. 

252.217-7250    Exclusionary  policies  and 
practices  of  foreign  governments. 

As  prescribed  at  217.7104(b),  insert 
the  clause  at  52.225-7019  ()AN  1977). 

252.217-7251    Hazardous  material 
Identification  and  material  safety  data. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.223-3  (APR  1984).  as 
applicable. 

252.2 1 7-7252    Certification  of  requesto  for 
adjustment  or  relief  exceeding  $100,000. 

As  prescribed  at  217.7104(b).  insert 
DoD  FAR  Supplement  clause  252.233- 
7000  (FEB  1980).  as  applicable. 

252.217-7253    Qualifying  country  sources 
as  subcontractors. 

As  prescribed  at  217.7104(b).  insert 
clause  252.225-7002  (OCT  1980). 

252.217-7254    Stop  work  orders. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.212-13  (APR  1984).  as 
applicable. 

252.217-7255    Subcontractor  cost  or 
pricing  data— modifications— sealed 
bidding. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.214-28  (APR  1985). 

252.2 1 7-7256    Subcontractor  cost  or 
pricing  dato. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.215-24  (APR  1985). 

252.2 1 7-7257    Notice  of  totol  small 
business  set-aside. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.219-6  (APR  1984). 

252.217-7258    Preference  for  labor  surphik 
area  concerns. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.220-1  (APR  1984). 
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25^217-7259    BM  guarantM. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.228-1  (APR  1984). 

252.217-7260    Production  progress 


As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.242-2  (APR  1984). 

252.217-7261     Govemm«nt-fumished 
property  (short  form). 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.245-4  (APR  1984). 

252.217-7262  Clauses  incorporated  by 
reference. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.252-2  (APR  1984). 

252.217-7263    Aggregate  pricing 
adiustment. 

As  prescribed  at  217.7104(b).  insert 
the  clause  at  252.215-7000  (APR  1985). 

252.217-7264  SmaN  tMJsiness  and  smaN 
disadvantaged  business  subcontracting 
plan  (master  plans). 

As  prescribed  at  217.7104(b),  insert 
the  clause  at  252.219-7000  (APR  1984). 

252.217-7265    Restrictive  marWnga  on 
tecftnicat  data. 

As  prescribed  at  217.7104(b),  insert 
the  clause  at  252.227-7018  (MAR  1975). 

252.217-7266    Identification  of  technical 


As  prescribed  at  217.7104(b).  insert 
the  clause  at  252.227-7029  (MAR  1975). 

252.217-7267    Data  requirements. 

As  prescribed  at  217.7104(b).  insert 
the  clause  at  252.227-7031  (APR  1972). 

252.217-7268    Certain  Communist  areas. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.225-11  (APR  1984). 

252.217-7269    Plant  protection. 

As  prescribed  at  217.7104(b).  insert 
the  following  clause,  as  applicable. 
PLANT  PROTECTION  (AUG  1985) 

(a)  The  Contractor  shall  provide  for  its 
plant  and  the  work  in  process  under  this 
contract  such  safeguards,  including 
personnel,  devices  and  equipment,  as  would 
constitute  reasonable  protection  under 
peacetime  conditions  (in  the  light  of  the  size 
of  the  plant  and  the  scope  of  its  operations) 
under  all  hazards,  including  unauthorized 
entry,  malicious  mischief,  theft,  vandalism 
and  fire. 

(b)  In  addition  to  the  foregoing  precautions, 
the  Contractor  shall  provide  such  additional 
safeguards  as  may  be  required  or  approved 
by  the  Contracting  Officer  for  the  protection 
of  its  plant  and  the  work  in  process  under 
this  contract  against  espionage,  sabotage, 
and  enemy  action.  The  cost  to  the  Contractor 
of  all  safeguards  so  required  or  approved 
shall,  to  the  extent  allocable  to  this  contract. 
oe  reimbursed  to  the  Contractor  in  the  same 
manner  as  if  the  Contractor  had  furnished 


such  safeguards  pursuant  to  a  change  order 
issued  under  the  clause  of  this  contract 
entitled  "CHANGES".  Such  cost  shall  not 
include  any  allowance  on  account  of 
overhead  expense,  except  shop  overhead 
charges  incident  to  the  construction  or 
installation  of  such  devices  or  equipment, 
(c)  Upon  payment  by  the  Government  of 
the  cost  to  the  Contractor  of  any  device  or 
equipment  required  or  approved  under 
paragraph  (b)  of  this  clause,  title  thereto  shall 
vest  in  the  Government,  and  the  Contractor 
shall  comply  with  the  instructions  of  the 
Department  respecting  the  identification  and 
disposition  thereof  No  part  or  item  of  any 
such  devices  or  equipment  shall  be  or 
become  a  fixture  by  reason  of  affixation  to 
any  realty  not  owned  by  the  Government. 
(End  of  clause] 

252.217-7270    identification  of  sources  of 
supply. 

As  prescribed  in  217.7204(b),  insert  the 
following  clause: 

IDENTinCATION  OF  SOURCES  OF  SUPPLY 
(OCT  85) 

The  Contractor  shall  provide  to  the 
Contracting  Officer  with  respect  to  each  line 
item  for  supplies  the  following  information: 
the  corresponding  national  stock  number 
(NSN)  (if  any),  the  item  nomenclature,  the 
name  and  address  of  the  actual 
manufacturer,  producer  or  each  source  of 
supply  of  the  Contractor  for  the  item  and  the 
identification  number  assigned  by  the  actual 
manufacturer,  producer  or  each  source  of 
supply.  With  respect  to  each  line  item  for 
technical  data,  the  Contractor  shall  identify, 
by  appropriate  line  item  number,  the  name 
and  address  of  each  source  of  the  data.  The 
list  shall  be  provided  at  the  time  and  in  the 
quantities  specified  elsewhere  in  the 
contract. 

(End  of  clause) 

252.217-7300    DeHvery  vehicles. 

As  prescribed  at  217.7301-5(a)(l). 
insert  the  following  clause: 
DEUVERY  VEHICLES  (APR  1967) 

The  supplies  delivered  under  this  contract 
shall  be  transported  in  clean,  closed  vehicles. 
The  vehicles  shall  be  maintained  in  a 
sanitary  condition  to  prevent  contamination 
of  the  supplies  and  shall  be  equipped  to 
maintain  any  temperature  requirement 
prescrit)ed  in  the  specification  or  elsewhere 
in  this  contract.  The  vehicles  shall  be  subiect 
to  inspection  by  the  Government  at  all 
reasonable  times  and  at  all  places,  including 
the  plant  of  the  Contractor.  Supplies  tendered 
for  acceptance  in  vehicles  which  are  not 
sanitary,  or  which  are  not  equipped  to 
maintain  any  prescribed  temperatures,  may 
be  rejected  without  further  inspection. 
(End  of  clause) 

252.217-7301    Time  of  delivery. 

As  prescribed  at  217.7301-5(a)(2). 
insert  the  following  clause: 


TIME  OF  DEUVERY  (APR  1967)  hidividual 
written  delivery  orders  issued  or  oral 
delivery  orders  placed  under  this  contract 
shall  specify  the  locations  to  which  deliveries 
shall  be  made  and  the  quantities  for  each 
location.  Deliveries  will  be  completed  within 
the  hours  prescribed  in  the  Schedule  of  this 
contract  and  on  the  days  specified  by  the 
order.  Orders  which  call  for  delivery  within 
less  than  twenty-four  (24)  hours  from  the  time 
the  Contractor  receives  said  orders  shall  be 
governed  by  paragraph  (ej  of  the  clause 
entitled  "Requirements." 

(End  of  clause) 

ALTERNATE  I 

If  an  indefinite  quantity  contract  is  used, 
rather  than  a  requirements  contract  the 
following  shall  be  substituted  for  the  last 
sentence  of  the  basic  clause: 

The  Contractor  shall  not  be  required  to 

deliver  within  less  than hours  from  the 

time  the  Contractor  receives  a  delivery  order. 

252.217-7302    Change  in  plant  location. 

As  prescribed  at  21 7.7301 -5(a)(3). 
insert  the  following  clause: 

CHANGE  IN  PLANT  LOCATION  (APR  1967) 

The  performance  of  any  work  under  this 
contract  at  any  place  other  than  that  named 
in  this  contract  is  prohibited  unless  specific 
written  advance  approval  is  obtained  from 
the  Contracting  Officer. 

(End  of  clause) 

252.217-7303    Sanitary  conditions. 

As  prescribed  at  21 7.7301 -5(a)(4). 
insert  the  following  clause: 
SANITARY  CONDITIONS  (APR  1967) 

(a)  All  plant  facilities,  machinery, 
equipment,  and  apparatus  used  in  the 
production,  processing,  handling,  storage,  or 
delivery  of  supplies  under  this  contract,  and 
all  supplies  (as  the  term  "supplies  '  is  defined 
in  paragraph  (a)  of  the  clause  entitled 
"Inspection  of  Supplies — Fixed  Price") 
delivered  under  this  contract,  shall  meet  the 
sanitary  standards,  including  bacteriological 
requirements,  prescribed  by  the 
specifications  cited  elsewhere  in  this 
contract. 

(b)  All  plant  facilities,  machinery, 
equipment,  and  apparatus  used  in  the 
production,  processing,  handling,  storage,  or 
delivery  of  supplies  under  this  contract  shall 
be  subject  to  inspection  and  test  by  the 
Government  at  all  places  and  at  all 
reasonable  times. 

(c)  The  Government  shall  notify  the 
Contractor  in  writing  of  any  failure  to  meet 
the  sanitary  standards,  including 
bacteriological  requirements,  prescribed  by 
this  contract.  If  such  failure  has  not  been 
corrected  within  three  (3)  days  from  the  date 
the  Contractor  receives  said  notice,  the  whole 
or  any  part  of  this  contract  may  be 
terminated  for  default  or,  at  the  option  of  the 
Contracting  Officer,  the  Contractor's  right  to 
perform  under  this  contract  may  be  partially 
or  wholly  suspended  for  not  less  than  ten  (10) 
days,  and  for  such  longer  period  of  time  as 
the  Contracting  Officer  deems  appropriate  to 
permit  correction  of  such  failure.  A 
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suspension  shall  not  operate  to  extend  the 
life  of  this  contract  and  shall  not  be 
considered  sufficient  cause  for  the  extension 
of  any  delivery  time.  During  the  period  of  any 
such  suspension,  the  Government  may 
procure  from  other  sources,  upon  such  terms 
and  in  such  manner  as  the  Contracting 
Officer  may  deem  appropriate,  supplies 
similar  to  those  specified  in  the  Schedule, 
and  the  Contractor  shall  be  liable  to  the 
Government  for  any  excess  costs  for  such 
similar  supplies.  If  the  Contractor  does  not 
correct  the  failure  to  meet  the  sanitary 
standards,  including  bacteriological 
requirements,  within  any  suspension  period 
specified  by  the  Contracting  Officer,  the 
Government  may  terminate  the  unexpired 
portion  of  this  contract  for  default  without 
allowing  additional  time  for  correction, 
notwithstanding  paragraph  (a)(2)  of  the 
clause  entitled  •'Default  (Fixed  Price  Supply 
and  Service).  ■ 
(End  of  clause) 

ALTFJINATE  I 

If  an  indefinite  quantity  contract  is  used, 
rather  than  a  requirements  contract,  the 
following  shall  be  inserted  in  paragraph  (c)  of 
the  basic  clause  after  the  third  sentence: 

The  quantity  of  supplies  designated  in  the 
Schedule  as  "Minimum"  shall  be  reduced,  in 
the  event  of  a  suspension,  by  an  amount 
proportionate  to  the  ratio  between  the 
number  of  days  the  Contractors  right  to 
perform  is  suspended  and  the  number  of  days 
in  the  contract  period.  The  quantity  of 
supplies  designated  as  "Maximum"  shall  not 
be  reduced. 

252.217-7304    Remedies  under  delivery 
orders. 

As  prescribed  at  217.7301-5(a){5). 
insert  the  following  clause: 
REMEDIES  UNDER  DEUVERY  ORDERS 
(APR  1967) 

All  rights  and  remedies  afforded  to  the 
Government  under  the  provisions  of  this 
contract  may  be  exercised  and  enforced  by 
the  Government  with  respect  to  each  written 
or  oral  deliverj'  order  placed  under  this 
contract. 
(End  of  clause) 

ALTERNATE  I 

If  delivery  orders  are  to  be  placed  by  an 
activity  other  than  the  activity  which 
awarded  the  contract,  the  following  may  be 
added  to  the  basic  clause  to  establish 
authority  in  the  ordering  officer  under  the 
Changes.  Extras,  Inspection.  Default  (Fixed 
Price  Supply  and  Ser\  ice),  and  Disputes 
clauses  for  the  administration  of  individual 
delivery  orders: 

For  the  purpose  of  the  exercise  of  the 
Government's  rights  and  remedies  under  one 
or  more  individual  delivery  orders,  the  term 
"Contracting  Officer  "  as  used  in  the 
"Changes."  "Extras."  "Inspection  of 
Supplies— Fixed  Price. "  "Default  (Fixed  Price 
Supply  and  Service)."  and  "Disputes" 
clauses,  shall  include  the  person  executing  or 
placing  said  order  or  orders. 


252^2 1 7-7305    Examination  and  testing. 

As  prescribed  at  217.7301-5(b)(l), 
insert  the  following  clause: 
EXAMINATION  AND  TESTING  (AUG  1985) 

(a)  The  Government  examination  and 
testing  of  dairy  products  shall  be  in 
accordance  with  DLAM  8200.1,  Appendix 
A— Procurement  Quality  Assurance  for  Fresh 
Dairy  Products."  The  Contractor  agrees  that  a 
lot  consists  of  a  day's  production  of  the  type 
of  product  delivered  or  intended  to  be 
delivered.  Whether  sampling  is  conducted  at 
origin  or  at  destination,  the  ConU-actor  agrees 
that  the  results  of  the  tests  performed  using 
the  samples  selected  in  accordance  with 
DLAM  8200.1,  Appendix  A,  will  apply  to  the 
entire  contract  quantity  of  each  type  product 
delivered  on  the  date  specified  at  the  time  of 
sampling  and  that  the  results  will  be  used  in 
determining  the  weighted  average  of 
butterfat,  milk  solids  non-fat.  and  total  solids 
for  the  monthly  period. 

(b)  The  Government  reser\es  the  right  to 
test  all  products  to  be  delivered  under  the 
contract.  Samples  selected  by  the 
Government  at  origin  shall  be  furnished  at 
the  expense  of  the  Contractor  and  shall  be 
considered  to  be  representative  of  all  the 
products  delivered  to  the  Government  from 
the  lot  sampled.  The  Contractor  shall  certify 
the  quantify  of  all  products  delivered  from 
lots  sampled  at  origin.  Samples  selected  by 
the  Government  at  destination  shall  be 
furnished  at  the  expense  of  the  Government 
and  shall  be  considered  to  be  representative 
of  all  of  that  type  of  product  delivered  to  the 
Government  on  the  date  sampled. 

(c)  When  samples  are  selected  from 
containers  of  Vi  gallon  size  or  smaller,  the 
entire  content  of  the  container  shall 
constitute  the  sample;  when  samples  are 
selected  from  containers  larger  than  Vt 
gallon,  a  Vt  pint  sample  shall  be  withdrawn 
for  laboratory  analysis. 

(d)  When  the  butterfat.  milk  solids  non-fat 
or  total  solids  of  any  type  of  product  as 
determined  by  chemical  analysis  is  less  than 
required  by  this  contract,  the  ConUactor  shall 
reimburse  the  Government  for  the  deficiency 
in  the  amount  determined  pursuant  to  the 
clause  entitled  "Deficiency  Adjustment."'  For 
this  purpo.se  the  butterfat,  milk  solids  non-fat. 
and  total  solids  content  of  the  entire  quantity 
of  each  type  of  product  delivered  during  a 
monthly  period  shall  be  deemed  to  be  the 
weighted  average  of  the  results  of  the  tests  of 
all  samples  thereof  selected  during  said 
period.  If  the  butterfat.  milk  solids  non-fat.  or 
total  solids  content  of  any  type  of  product  in 
any  monthly  period,  as  determined  by  a 
chemical  analysis  of  at  least  two  (2)  samples, 
is  less  than  required  by  this  contract,  the 
Contractor  shall  reimburse  the  Government 
for  the  deficiency  in  an  amount  determined 
pursuant  to  the  clause  entitled  "Deficiency 
Adjustment."  Deficiencies  so  computed, 
totaling  S25  or  less  during  a  monthly 
accounting  period  will  not  be  assessed. 
Monthly  periods  commence  on  the  first  (Isl) 
day  of  the  contract  period  and  on  the  same 
day  of  each  succeeding  calendar  month 
thereafter.  The  butterfdt,  milk  solids  non-fat. 
and  total  solids  content  of  one  type  of 
product  will  not  be  averaged  with  or  offset 
against  the  content  of  another  type  of 


product,  and  the  content  of  products 
delivered  in  any  one  monthly  period  will  not 
be  averaged  with  or  offset  against  the  content 
of  products  delivered  in  any  other  monthly 
period.  No  payment  will  be  made  for 
butterfat,  milk  solids  non-fat,  and  total  solids 
content  in  excess  of  the  amount  required  by 
this  contract. 
(End  of  clause) 

252.217-7306    Deficiency  ad)usbT>ent 
As  prescribed  at  217.7301-5(b)(2). 
insert  the  following  clause: 
DEFICIENCY  ADJUSTMENT  (DEC  1969) 

(a)  The  amount  to  be  paid  by  the 
Contractor  to  the  Government  as 
consideration  for  the  acceptance  of  supplies 
deficient  in  butterfat.  milk  solids  non-fat  or 
total  solids,  pursuant  to  the  clause  entiUed 
"Examination  and  Testing, "  shall  be 
determined  in  accordance  with  the  following 
formulas: 

(1)  Butterfat:  Subtract  the  total  pounds  of 
butterfat  delivered  from  the  total  pounds  of 
butterfat  required  to  be  delivered,  and 
multiply  the  remainder  by  the  butterfat  value. 

(2)  Milk  Solids  Non-Fat.  Subtract  the  total 
pounds  of  milk  solids  non-fat  delivered  from 
the  total  pounds  of  milk  solids  non-fat 
required  to  be  delivered,  and  multiply  the 
remainder  by  the  milk  solids  non-fat  value. 

(3)  Total  Solids.  To  the  total  solids  add  any 
shortages  for  butterfat,  milk  solids  non-fat 
previously  price  adjusted  and  subtract  from 
the  total  solids  required  to  be  delivered. 
Multiply  the  remainder  by  the  milk  solids 
non-fat  value. 

(b)  The  term  "butterfat  value"  shall  mean 
the  average  Chicago  top  "Wholesale  Selling 
Price"  of  Grade  A.  92  score  butter  during  the 
monthly  period  for  which  the  deficiency  is 
computed,  as  reported  in  the  Weekly  Dairy 
Comments.  Dairy  and  Poultry  Market  News, 
published  by  the  Department  of  Agriculture, 
Consumer  and  Marketirtg  Service.  Chicago, 
Illinois,  multiplied  by  1.30.  The  terra  "'milk 
solids  non-fat  value  "  shall  mean  the  average 
Chicago  top  price  for  "Commercial  Sales. 
Extra  Grade.  Nonfat  Dry  Milk.  Spray  (bags)" 
during  the  monthly  period  for  which  the 
deficiency  is  computed,  as  reported  in  the 
aforementioned  Weekly  Dairy  Comments, 
multiplied  by  1.45. 

(c)  The  Contractor  shall  certify  the  tare 
weights  of  all  containers  on  the  shipping 
documents,  and  furnish  a  copy  thereof  to  the 
Government  inspectoris)  at  de8tination(s). 
the  tare  weight  of  dispenser  containers  shall 
include  all  parts  of  the  container  delivered  as 
a  unit  including  lids,  tubes,  and  seals.  If 
different  types  of  containers  with  different 
tares  are  included  in  a  single  delivery,  the 
Contractor  shall  furnish  the  tare  weight  and 
identifying  characteristics  of  each  type  of 
container.  Volume  and  net  weight  shortages 
of  any  Hne  item,  revealed  by  inspecting  a 
representative  sample  of  said  line  item,  shall 
be  adjusted  for  payment  by  the  receiving 
installation  for  the  entire  quantity  of  the  line 
item  delivered  on  the  day  the  shortage  is 
discovered.  For  the  purpose  of  determining 
net  weight,  the  following  will  apply: 
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(1)  The  weight  factor  of  6.8  pounds  per 
gallon  will  be  used  for  chocolate  flavored 
milk  and  chocolate  flavored  drink. 

(2)  The  weight  factor  of  8.6  pmunds  per 
gallon  will  be  used  for  milk  whole  fresh, 
buttermilk  fluid,  milk  whole  fresh  cultured, 
and  milk  skim  fresh. 

(3)  The  weight  factor  of  8.5  pounds  per 
gallon  will  be  used  for  fresh  cream  eighteen 
percent  (18%)  butterfat  or  less,  half-and-half 

^  fresh,  and  cream  sour  cultured. 

(4)  The  weight  factor  of  8.4  pounds  per 
gallon  will  be  used  for  all  creams  with  a 
butterfat  percentage  of  more  than  eighteen 
percent  |18%). 

(5)  Other  items  such  as  cottage  cheese, 
butter  and  so  forth,  shall  be  weighed  in 
accordance  with  the  weight  staled  on  the 
container. 

(6)  For  ice  cream  and  frozen  desserts, 
weight  shall  be  determined  based  on 
applicable  commodity  specincalion. 

(d)  The  foregoing  is  an  agreed  method  for 
the  adjustment  of  prices  of  noncomplying 
products,  and  is  without  prejudice  to  the 
Covemmenl's  right  to  lerrntnate  for  default  or 
to  pursue  any  other  remedy  under  this 
contract  or  as  provided  by  law. 

(End  of  clause) 

252^17-7307    Warning. 

As  prescribed  at  217.7301-5(b)(3). 
insert  the  following  clause: 
WARNING  (DEC  1969) 

The  Government  shall  notify  the 
Contractor  orally  or  in  writing  of  any  failure 
to  meet  sanitary  standards,  or  when  two  of 
the  last  four  consecutive  lots  tested  are 
nonconforming  for  the  same  specification 
requirement.  Oral  notifications  will  be 
confirmed  in  writing.  When  this  notice  is 
based  on  product  nonconformance,  it  shall  be 
in  effect  so  long  as  two  of  the  last  four 
consecutive  lots  tested  exceed  the  same  limit 
of  the  specification.  An  additional  sample 
shall  be  taken  within  fourteen  (14)  days  of 
such  notice,  but  not  before  three  (3)  days 
have  elapsed. 

(End  of  clause) 

252.217-7308    SuspmwJon. 

As  prescribed  at  217.7301-«5{b)(4). 
insert  the  following  clause: 
SUSPENSION  (DEC  1969) 

The  Contractor's  right  to  perform  may  be 
suspended  when  three  out  of  the  last  five 
consecutive  lots  tested  are  nonconforming  for 
the  same  specification  requirement.  This 
suspension  shall  not  o{>erate  to  extend  the 
life  of  this  contract  and  shall  not  be 
considered  sufficient  cause  for  the  extension 
of  any  delivery  time.  During  the  period  of  any 
such  suspension,  the  Government  may 
procure  from  other  sources,  upon  such  terms 
■nd  in  such  a  manner  as  the  Contracting 
Officer  may  deem  appropriate,  supplies 
similar  to  those  specified  in  the  Schedule, 
and  the  Contractor  shall  be  liable  to  the 
Government  for  any  excess  costs  for  such 
similar  supplies.  It  is  the  responsibility  of  the 
Contractor  to  use  the  period  of  suspension  to 
effect  corrections  of  deficiencies  and  to  notify 
the  Government  when  such  corrections  are 
completed.  Concurrently  with  initial 


notification,  or  any  time  after  notification,  but 
prior  to  correction  of  deficiencies  and 
notification  to  the  Government  thereof,  the 
Contractor's  right  to  perform  under  this 
contract  may  be  partially  or  wholly 
suspended  immediately  if  such  failure  results 
in  the  production  of  a  product  which  is 
considered  to  t)e  a  health  hazard.  Any 
suspension  shall  not  exceed  ten  (10)  days. 
(End  of  clause) 
ALTERNATE  I 

If  an  indefinite  quantity  contract  is  used, 
rather  than  a  requirements  contract,  the 
following  shall  be  added  to  the  basic  clause: 

The  quantity  of  supplies  designated  in  the 
Schedule  as  "Minimum"  shall  be  reduced,  in 
the  event  of  a  suspension,  by  an  amount 
proportionate  to  the  ratio  between  the 
number  of  days  the  Contractor's  right  to 
perform  is  suspended  and  the  numtier  of  days 
in  the  contract  period.  The  quantity  of 
supplies  designated  as  'Maximum"  shall  not 
be  reduced. 

252.217-7309    Default 

As  prescribed  at  21 7.7301 -5(b)(5). 
insert  the  following  clause: 
DEFAULT  (DEC  1960) 

If  the  Contractor  does  not  correct  the 
deficiencies  within  this  period  of  suspension, 
the  Contracting  Officer  may  terminate  the 
unexpired  portion  of  this  contract  for  default 
without  allowing  additional  time  for 
correction:  notwithstanding  subparagraph 
(a)(2)  of  the  clause  entitled  "Default  (Fixed 
Price  Supply  and  Service)." 

(End  of  clause) 

2SZ217-7310    RetnsUtentMit 

As  prescribed  at  217.7301-5(b)(6), 
insert  the  following  clause: 
REINSTATEMENT  (DEC  1969) 

When  the  Contractor's  right  to  perform  has 
been  suspended  for  product 
nonconformances,  this  right  may  be 
reinstated  only  after  the  Contractor  certifies, 
in  writing,  that  corrective  action  has  been 
taken,  and  the  Government  has  verified  that 
the  Contractor  has  taken  corrective  action  to 
its  satisfaction  and  has  so  notified  the 
Contractor  in  writing. 

(End  of  clause) 
252.217-731 1     Coda  dating. 

As  prescribed  at  21 7.7301 -5(c),  insert 
the  following  clause: 
CODE  DATING  (APR  1967) 

A  code  may  be  used  to  comply  with  the 
requirement  set  forth  in  the  Schedule  or 
SF>ecifications  of  this  contract  for  showing  ■ 
date  on  the  labels  of  items  delivered 
hereunder,  provided  that,  prior  to  the  use  of  a 
code,  a  written  explanation  thereof  is 
furnished  to  the  Contracting  Officer  and 
approved  by  the  Contracting  Officer  in 
writing.  No  changes  in  the  code  symbols, 
code  system  or  explanation  thereof,  shall  be 
made  without  the  advance  written  approval 
of  the  Contracting  Officer. 


(End  of  clause) 
252.217-7312    Marking. 

As  prescribed  a  I  217.7301-5(d),  inseil 
the  following  clause: 

MARKING  (APR  1967) 

Notwithstanding  any  specification 
references  to  MII^STD-129,  commercial 
markings  are  acceptable. 

(End  of  clause) 

252.2 1 7-73 1 3    ResponsibiUty  for 
containers  and  equipment 

As  prescribed  at  217.7301 -5(e),  inseii 
the  following  clause: 

RESPONSIBIUTY  FOR  CONTAINERS  AND 
EQUIPMEMT  (APR  1967) 

The  Contractor  shall  maintain  all  reusable 
containers  and  equipment  in  a  sanitary 
condition  and  in  a  good  slate  of  repair  and 
working  order.  At  the  time  of  each  delivery, 
the  Contractor  shall  remove  from  the 
premises  of  the  Government  all  empty 
reusable  containers,  unless  the  Contracting 
Officer  grants  permission  in  writing  for  less 
frequent  removal.  The  Government  shall  not 
be  liable  for  any  damage  to,  or  loss  or 
destruction  of,  containers  and  equipment 
furnished  by  the  Contractor. 

(End  of  clause) 

252.217-7314    Container*  and  equipment 

As  prescribed  at  217.7301-5(0.  insert 
the  following  clause: 

CONTAINERS  AND  EQUIPMENT  (APR 

1967) 

(a)  Dispenser  containers  and  filling 
equipment  used  by  the  Contractor  in  the 
performance  of  this  contract,  and  any 
refrigerated  bulk  milk  dispenser  cabinets 
furnished  by  the  Contractor,  shall  comply 
with  MIL-STD-175,  "Minimum  Sanitary 
Standards  for  the  Equipment  and  Methods  for 
Handling  of  Milk  and  Milk  Products  in  Bulk 
Milk  Dispensing  Operations,"  as  amended. 

(b)  Any  bulk  milk  dispenser  cabinets 
required  by  the  Schedule  to  be  furnished  by 
the  Contractor  shall  be  installed,  serviced, 
and  maintained  to  the  satisfaction  of  the 
Contracting  Officer.  All  responsibility  for  the 
supply,  installation,  maintenance,  and 
removal  thereof,  including  labor  and  material 
costs,  and  for  any  damage  thereto  or  loss  or 
destruction,  shall  remain  with  the  Contractor. 

(c)  When,  and  for  as  long  as,  the 
Contractor  fails  to  furnish  bulk  milk 
dispenser  cabinets  or  milk  dispenser 
containers  as  required  in  the  Schedule,  or 
does  not  properly  service,  maintain,  and 
repair  said  dispenser  cabinets,  so  that  milk 
cannot  be  dispensed  as  needed  by  the 
Government,  the  Contractor  shall  deKver  a 
sufficient  quantity  of  milk  in  half-pint 
containers  to  satisfy  orders  for  milk 
dispenser  containers,  at  the  price  per  gallon 
for  milk  dispenser  containers. 

(d)  Any  contamination,  spoilage,  leakage, 
or  other  loss  of  any  contents  of  a  dispenser 
container  due  to  functional  failure  of  the 
dispenser  cabinets  or  dispenser  containers, 
except  for  a  general  power  failure  at  the 
Government  installation,  shall  be  replaced 
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immediately  by  the  Contractor  without  cost 
to  the  Government. 

(e)  The  tare  weight  of  dispenser  containers 
required  to  be  certified  in  accordance  with 
paragraph  (b)  of  the  clause  entitled 
"Examination  and  Testing"  shall  include  all 
parts  of  the  container  delivered  as  a  complete 
unit,  including  lids,  tubes,  and  seals. 
(End  of  clause) 

252.2 1 9-7000    SmaU  business  and  amaU 
disadvantaged  businesa  subcontracting 

plan  (master  pians). 

As  prescribed  at  219.708(b),  insert  the 
following  clause: 

SMALL  BUSINESS  AND  SMAU 
DISADVANTAGED  BUSINESS 
SUBCONTRACTING  PLAN  (MASTER 
PLANS)  (APR  1984) 

Master  plans,  referred  to  in  FAR  52.219-9 
must  be  approved  by  the  Government's 
cognizant  Contract  Administration  Office. 
(End  of  clause) 

252.2 1 9-700 1    Notice  of  combined  amali 
business-labor  surplus  area  set-«side. 

As  prescribed  at  219.502-70(d)(l). 
insert  the  following  clause: 

NOTICE  OF  COMBINED  SMALL  BUSINESS- 
LABOR  SURPLUS  AREA  SET-ASIDE  (APR 
1985) 

(a)  Genera/. 

(1)  Offers  under  this  acquisition  are 
solicited  from  small  business  concerns  only 
and  the  acquisition  is  to  be  awarded  only  to 
one  or  more  small  business  concerns.  This 
action  is  based  on  a  determination  by  the 
Contracting  Officer,  alone  or  in  conjunction 
with  a  representative  of  the  Small  Business 
Administration,  that  it  is  in  the  interest  of 
maintaining  or  mobilizing  the  Nation's  full 
productive  capacity,  in  the  interest  of  war  or 
national  defense  programs,  or  in  the  interest 
of  assuring  that  a  fair  proportion  of 
Government  acquisition  is  placed  with  small 
business  concerns.  Offers  received  from  firms 
which  are  not  small  business  concerns  shall 
be  considered  nonresponsive  and  shall  be 
rejected. 

(2)  Part  of  this  acquisition  identified  in  the 
solicitation  as  the  "labor  surplus  area  (LSA) 
set-aside  portion,"  has  been  further  set  aside 
for  award  only  to  one  or  more  LSA  concerns, 
which  are  also  small  business  concerns,  and, 
to  a  limited  extent,  to  small  business 
concerns  which  do  not  qualify  as  LSA 
concerns.  Award  of  the  LSA  set-aside  portion 
will  be  made  after  awards  have  been  made 
on  the  non-LSA  set-aside  portion. 

(b)  Definitions. 

(1)  A  "small  business  concern"  is  a 
concern,  including  its  affiliates,  which  is 
independently  owned  and  operated,  is  not 
dominant  in  the  field  of  operation  in  which  it 
is  making  an  offer  on  Government  contracts, 
and  can  further  qualify  under  the  criteria  set 
forth  in  the  regulations  of  the  Small  Business 
Administration  (CFR  Title  13,  Section  121.3- 
8).  in  addition  to  meeting  these  criteria,  a 
manufacturer  or  a  regular  dealer  submitting 
offers  in  its  own  name  must  agree  to  furnish 
in  the  performance  of  the  contract,  end  items 
manufactured  or  produced  by  small  business 
concerns;  provided,  that  this  additional 


requirement  does  not  apply  in  connection 
with  construction  or  service  contracts. 

(2)  Labor  Surplus  Area.  The  term  "labor 
surplus  area"  means  a  geographic  area  which 
at  the  time  of  award  is  classified  as  such  by 
the  Secretary  of  Labor  in  the  Department  of 
Labor  "Listing  of  Eligible  Labor  Surplus 
Areas  Under  Defense  Manpower  Policy  4  and 
Executive  Order  10582." 

(3)  Labor  Surplus  Area  Concerns.  The  term 
"labor  surplus  area  concern"  means  a 
concern  that  agrees  to  perform  or  cause  to  be 
performed  a  substantial  proportion  of  a 
contract  in  labor  surplus  areas.  A  concern 
shall  be  deemed  to  perform  a  substantial 
proportion  of  a  contract  in  labor  surplus 
areas  if  the  aggregate  costs  that  will  be 
incurred  by  the  concern  or  its  first  tier 
subcontractors  on  account  of  manufacturing 
or  production  performed  in  labor  surplus 
areas  amount  to  more  than  50%  of  the 
contract  price. 

[c]  Pnxedures. 

(1)  Determining  Eligibility: 

(i)  To  be  eligible  to  participate  in  the  LSA 
set-aside  portion  of  this  acquisition,  a  labor 
surplus  area  concern  which  is  also  a  small 
business  concern  (or  a  small  business 
concern  to  the  extent  indicated  below)  must 
submit  a  responsive  offer  on  the  non-LSA  set- 
aside  portion. 

(ii)  TTie  Government  reserves  the  right  not 
to  award  to  any  concern  submitting  a  token 
offer  on  the  non-LSA  set-aside  portion  or 
attempting  by  any  other  device  to  secure  an 
unfair  advantage  over  other  offerors. 

(2)  Determining  Priority  for  Award:  Labor 
surplus  concerns  which  are  also  small 
business  concerns  and  other  small  business 
concerns  eligible  under  (1)  above  will 
participate  in  the  set-aside  in  the  following 
order  of  priority: 

Croup  1.  Small  business  concerns  which 
are  also  labor  surplus  area  (LSA]  concerns. 

Croup  Z  SmaU  business  concerns  which 
are  not  labor  surplus  area  (LSA)  concerns. 
Within  each  of  the  above  groups,  offers  on 
the  LSA  set-aside  portion  will  be  requested 
from  concerns  in  the  order  of  their  offers  on 
the  non-LSA  set-aside  portion,  beginning  with 
the  lowest  responsive  offer.  Concerns  may 
offer  less  than  the  total  LSA  set-aside 
portion. 

(3)  Ceneral  Rule.  Subject  to  the  exceptions 
listed  in  (ii)  and  (iii)  below,  awards  under  the 
LSA  set-aside  shall  be  made  at  the  highest 
unit  price  for  each  item  awarded  on  the  non- 
LSA  set-aside,  adjusted  to  reflect 
transportation,  rent-free  use  of  Government 
property  and  other  cost  factors  considered  in 
evaluating  offers  on  the  non-LSA  set-aside 
portion.  The  LSA  set-aside  award  price  shall 
be  subject  to  the  same  discount  terms  used  in 
the  evaluation  of  the  highest  non-LSA  set- 
aside  award  price. 

{u)A  ward  Price  Involving  Foreign  End 
Products  (see  FAR  Part  25). 

(A)  When  the  highest  award  price  on  the 
non-LSA  set-aside  is  established  by  an  award 
for  a  foreign  end  product  the  award  price  for 
the  LSA  set-aside  portion  shall  be  the  award 
price  on  the  non-LSA  set-aside  as  adjusted  in 
evaluating  the  offer  submitting  the  foreign 
end  product  for  award  under  applicable  Buy 
American  procediu^s,  except  for  awards  on 
the  LSA  set-aside  to  concerns  offering  foreign 


end  products,  in  which  case  the  general  rule 
applies. 

(B)  Award  under  the  LSA  set-aside  to  a 
concern  offering  a  foreign  end  product  when 
the  highest  award  price  on  the  non-LSA  set- 
aside  portion  is  established  by  an  award  to  a 
firm  offering  a  domestic  source  end  product 
shall  be  at  a  price  which,  after  application  of 
the  evaluation  factors  used  under  Buy 
American  procedures  for  determining 
eligibility  of  a  foreign  end  product  for  award, 
is  equal  to  the  highest  award  price  on  the 
non-LSA  set-aside  portion,  adjusted  to  reflect 
transportation  and  other  factors  considered 
in  evaluating  the  offers. 

(iii)  Obtaining  Offers  and  Processing  LSA 
Set-Aside  A  wards. 

(A)  When  an  unaccepted  low  offer  is  not 
involved:  if  there  is  no  unaccepted  low  offer 
meeting  the  criteria  in  (B)  below,  eligible 
concerns  in  the  order  of  priority  in  (2)  above 
will  be  requested  to  offer  on  the  LSA  set- 
aside  quantity  at  the  highest  unit  price 
awarded  on  the  non-LSA  set-aside  portion. 
Concerns  may  offer  less  than  the  total  LSA 
set-aside  portion.  If  any  part  of  the  LSA  set- 
aside  portion  is  not  taken  by  eligible 
concerns,  the  partial  LSA  set-aside  is 
automatically  dissolved  as  to  the  unawarded 
portion.  Such  unawarded  portion  may  be 
acquired  by  sealed  bidding  or  negotiation,  as 
appropriate,  in  accordance  with  existing 
regulations. 

(B)  When  an  unaccepted  low  offer  is 
involved:  if  o.  a  responsive  offer  is  submitted 
on  the  non-LSA  set-aside  portion  at  a  unit 
price  which,  when  adjusted,  is  lower  than  the 
adjusted  highest  unit  price  awarded  on  the 
non-LSA  set-aside  portion,  but  cannot  be 
accepted  (e.g.,  because  of  "all-or-none"  or 
other  quantity  limitations,  or  because  the 
offeror  is  nonresponsible),  and  b.  at  the  hme 
of  negotiation  for  the  LSA  set-aside  portion, 
the  offer  could  be  accepted  (e.g.,  because  the 
LSA  set-aside  quantity  is  large  enough  that 
the  quantity  limitations  could  be  complied 
with,  or  because  the  offeror  has  now  become 
responsible),  then  the  following  procedures 
shall  be  followed. 

Step  One  Eligible  concerns  (in  the  order  of 
priority  in  (2)  above)  will  be  requested  to 
offer  at  the  adjusted  unit  price  of  the 
unaccepted  offer,  a  quantity  of  the  LSA  set- 
aside  portion  equal  to  the  quantity  of  the 
unaccepted  offer. 

Step  Two.  If  no  eligible  concern  is  willing 
to  take  the  entire  quantity  of  the  unaccepted 
offer,  then  all  eligible  concerns  (in  the  order 
of  priority  in  (2)  above)  shall  be  requested  to 
make  offers  on  any  lesser  portion  at  the  same 
price,  until  either  the  entire  quantity  is 
awarded  or  all  eligible  concerns  refuse  any 
further  portions  of  such  quantity. 

Step  Three. 

Case  I.  If  the  unaccepted  offer  was 
submitted  by  a  concern  not  eligible  to 
participate  in  the  LSA  set-aside,  and  if  any  of 
the  quantity  under  Step  Two  is  not  awarded, 
then  it  and  all  other  remaining  quantities  of 
the  LSA  set-aside  portion  must  l>e  withdrawn 
and  resolicited.  If  the  entire  quantity  under 
Step  Two  is  awarded  among  eligible 
concerns.  Steps  Four,  Five  and  Six  are 
applicable  to  the  remaining  LSA  set-aside 
portion. 
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Case  2.  If  the  unaccepted  offer  was 
submitted  by  a  concern  eligible  to  participate 
in  the  LSA  set-aside.  Steps  Four.  Five  and  Six 
are  applicable  to  the  remaining  LSA  set-aside 
portion  regardless  of  whether  any  quantity 
under  Step  Two  is  not  awarded  after  all 
eligible  concerns  have  been  afforded  an 
opportunity  to  offer  on  the  unaccepted 
quantity.  However,  the  concern  which 
submitted  the  unaccepted  o^er  shall  be 
eliminated  from  consideration  under  Step 
Four  and  Step  Five,  for  award  at  higher 
prices,  unless  the  concern  first  accepts  a 
quantity  of  the  LSA  set-aside  portion  equal  to 
the  entire  quantity  of  its  unaccepted  offer  at 
the  adjusted  price  of  its  offer. 

Step  Four.  In  case  there  is  more  than  one 
unaccepted  offer  which  meets  the  conditions 
of  o.  and  b.  above,  Steps  One,  Two  and  Three 
above  shall  be  applied  with  respect  to  the 
quantities  of  each  such  offer  in  turn,  from 
lowest  price  to  highest. 

Step  Five.  Eligible  concerns  in  the  order  of 
priority  in  (2)  above  will  be  requested  to 
offer,  at  the  highest  unit  price  awarded  on  the 
non-LSA  set-aside  portion  on  any  quantity  of 
the  LSA  set-aside  portion,  remaining  after 
Steps  One.  Two.  Three  and  Four  have  been 
completed. 

Step  Six.  If  the  entire  LSA  set-aside  poriion 
is  not  taken  by  eligible  concerns  pursuant  to 
Steps  One  through  Five  above,  the  partial 
LSA  set-aside  is  automatically  dissolved  as 
to  the  unawarded  portion  and  such 
unawarded  portion  may  be  acquired  by 
sealed  bidding  or  negotiation  as  appropriate, 
in  accordance  with  existing  regulations. 

(d)  Agreement.  The  offeror  agrees  that  if 
awarded  a  contract  as  a  small  business  LSA 
concern  under  the  set-aside  portion  of  this 
acquisition,  he  will  perform  or  cause  to  be 
performed  a  substantial  proportion  of  the 
contract  in  areas  classified  at  the  time  of 
award  or  at  the  time  of  performance  of  the 
contract  as  LSA. 

(e)  Identification  of  Areas  of  Performance. 
Each  offeror  desiring  to  be  considered  for 
award  as  a  LSA  concern  on  the  LSA  set-aside 
portion  of  this  acquisition  shall  identify  in 

Section of  his  offer  the  geographical 

areas  in  which  he  proposes  to  perform,  or 
cause  to  be  performed,  a  substantial 
proportion  of  the  contract.  If  the  Department 
of  Labor  classification  of  any  such  area 
changes  after  the  offeror  has  submitted  this 
offer,  the  offeror  may  change  the  areas  in 
which  he  proposes  to  perform,  provided,  that 
he  so  notifies  the  Contracting  Officer  before 
award  of  the  LSA  set-aside  portion.  Such 
offerors  are  instructed  to  insert  in  the  clause 
entitled  "Eligibility  for  Preference  as  a  Labor 

Surplus  Area  Concern"  in  Section of  the 

solicitation,  the  addressfes)  where  costs 
incurred  on  account  of  manufacturing  or 
production  (by  offeror  or  first-tier 
subcontractor)  will  amount  to  more  than  fifty 
percent  (50%)  of  the  contract  price. 

CAUTION:  Failure  to  list  the  location  of 
manufacture  or  production  and  the 
percentage  of  costs  to  be  incurred  at  each 
location  in  the  space  provided  in  the  clause 
entitled  "Eligibility  for  Preference  as  a  Labor 
Surplus  Area  Concern"  set  forth  in  Section 

of  the  solicitation  will  preclude 

consideration  of  the  offeror  as  a  LSA 


(f)  Requirements  Contract  Only  one  award 
will  be  made  for  each  item  or  sub-item  of  the 
non-LSA  set-aside  portion  and  only  one 
award  will  be  made  for  each  item  or  sub-item 
of  the  LSA  set-aside  portion.  For  the  purpose 
of  equitably  distributing  orders  in  accordance 
with  this  "Notice  of  Combined  Small 
Business-Labor  Surplus  Area  Set-Aside,"  the 
Government  will  apportion  the  quantities  to 
be  ordered  as  equally  as  possible  between 
the  non-LSA  set-aside  Contractor  and  the 
LSA  set-aside  Contractor  to  whom  the 
awards  are  made. 

(End  of  clause) 

252.2 1 9-7002    Notic*  of  combiiwd  smaH 
busifwss-iabor  surplus  area  s«t-asid«^ 
attamate. 

As  prescribed  at  219.502-70(d)(2), 
insert  the  following  clause: 

NOTICE  OF  COMBINED  SMALL  BUSINESS- 
LABOR  SURPLUS  AREA  SET-ASIDE— 
ALTERNATE  (APR  1985) 

(a)  General. 

(1)  Offers  under  this  acquisition  are 
solicited  from  small  business  concerns  only 
and  the  acquisition  is  to  be  awarded  only  to 
one  or  more  small  business  concerns.  This 
action  is  based  on  a  determination  by  the 
Contracting  Officer,  alone  or  in  conjunction 
with  representative  of  the  Small  Business 
Administration,  that  it  is  in  the  interest  of 
maintaining  or  mobilizing  the  Nation's  full 
productive  capacity,  in  the  interest  of  war  or 
national  defense  programs,  or  in  the  interest 
of  assuring  that  a  fair  proportion  of 
Government  acquisition  is  placed  with  small 
business  concerns.  Offers  received  from  firms 
which  are  not  small  business  concerns  shall 
be  considered  nonresponsive  and  shall  be 
rejected. 

(2)  Part  of  this  acquisition,  identified  in  the 
solicitation  as  the  "labor  surplus  area  (LSA) 
set-aside  portion."  has  been  further  set  aside 
for  award  only  to  one  or  more  LSA  concerns, 
which  are  also  small  business  concerns,  and. 
to  a  limited  extent,  to  small  business 
concerns  which  do  not  qualify  as  LSA 
concerns.  Award  of  the  LSA  set-aside  portion 
will  be  made  after  awards  have  been  made 
on  the  non-LSA  set-aside  portion. 

(b)  Definitions. 

(1)  A  "small  business  concern"  is  a 
concern,  including  its  affiliates,  which  is 
independently  owned  and  operated,  is  not 
dominant  in  the  field  of  operation  in  which  it 
is  making  an  offer  on  Government  contracts, 
and  can  further  qualify  under  the  criteria  set 
forth  in  the  regulations  of  the  Small  Business 
Administration  (CFR  Title  13,  Section  121.3- 
8).  In  addition  to  meeting  these  criteria,  a 
manufacturer  or  a  regular  dealer  submitting 
offers  in  its  own  name  must  agree  to  furnish 
in  the  performance  of  the  contract,  end  items 
manufactured  or  produced  by  small  business 
concerns:  provided,  that  this  additional 
requirement  does  not  apply  in  connection 
with  construction  or  service  contracts. 

(2)  Labor  Surplus  Area.  The  term  "labor 
surplus  area"  means  a  geographic  area  which 
at  the  time  of  award  is  classified  as  such  by 
the  Secretary  of  Labor  in  the  Department  of 
Labor  "Listing  of  Eligible  Labor  Surplus 
Areas  Under  Defense  Manpower  Policy  4B 
and  Executive  Order  10582." 


(3)  Labor  Surplus  Area  Concerns.  T)»e  term 
"labor  surplus  area  concern"  means  a 
concern  that  agrees  to  perform  or  cause  to  be 
performed  a  substantial  proportion  of  a 
contract  in  labor  surplus  areas.  A  concern 
shall  l>e  deemed  to  perform  a  substantial 
proportion  of  a  contract  in  labor  surplus 
areas  if  the  aggregate  costs  that  will  be 
incurred  by  the  concern  or  its  first  tier 
subcontractors  on  account  of  manufacturing 
or  production  performed  in  labor  surplus 
areas  amount  to  more  than  50%  of  the 
contract  price. 

(c)  Procedures. 

(1)  Determining  Eligibility: 

(i)  To  be  eligible  to  participate  in  the  LSA 
set-aside  portion  of  this  acquisition,  a  labor 
surplus  area  concern  which  is  also  a  small 
business  concern  (or  a  small  business 
concern  to  the  extent  indicated  below)  must 
submit  a  responsive  offer  on  the  non-LSA  set- 
aside  portion. 

(ii)  The  Government  reserves  the  right  not 
to  award  to  any  concern  submitting  a  token 
offer  on  the  non-LSA  set-aside  portion  or 
attempting  by  any  other  device  to  secure  an 
unfair  advantage  over  other  offerors. 

(2)  Determining  Priority  for  A  ward:  Labor 
surplus  concerns  eligible  under  (1)  above  will 
participate  in  the  LSA  set-aside  in  the 
following  order  of  priority: 

Group  1.  Small  business  concerns  which 
are  also  LSA  concerns.  A  concern  in  this 
group  which  has  received  an  award  on  the 
non-LSA  set-aside  portion  of  an  item  shall 
first  be  requested  to  offer  the  same 
percentage  of  the  LSA  set-aside  portion.  If  a 
percentage  of  the  LSA  set-aside  portion  of  the 
item  remains  to  be  awarded,  a  drawing  by  lot 
shall  determine  the  order  of  priority  within 
this  group  for  negotiations  for  the  balance  of 
the  item. 

Group  2.  Small  business  concerns  which 
are  not  LSA  concerns.  If  a  quantity  of  the 
item  remains  unawarded  after  negotiations 
with  concerns  in  Group  1.  the  same  procedure 
shall  be  followed  for  Group  2. 

(3)  Determining  the  LSA  Set-Aside  A  ward 
Price: 

(i)  General  Rule:  Subject  to  the  exceptions 
listed  in  (ii)  and  (iii)  below,  award  under  the 
LSA  set-aside  shall  be  made  at  the  highest 
unit  price  for  each  item  awarded  on  the  non- 
LSA  set-aside,  adjusted  to  reflect 
transportation,  rent  free  use  of  Government 
property  and  other  cost  factors  considered  in 
evaluating  offers  on  the  non-LSA  set-aside 
portion.  When  any  one  of  separate  quantities 
offered  on  an  item  cannot  be  accepted 
without  awarding  other  quantities  of  that 
item  at  higher  prices,  the  weighted  average 
price  shall  be  used  to  determine  the  highest 
unit  price  for  award  if  the  highest  award  of 
the  non-LSA  set-aside  portion  of  an  item  was 
made  on  such  a  conditioned  offer.  When 
offers  on  the  non-LSA  set-aside  portion  tie-in 
two  or  more  items  so  that  an  award  cannot 
be  made  for  a  quantity  on  one  item  without  a 
concurrent  award  of  a  quantity  on  another 
item,  such  tie-in  conditions  will  be 
disregarded  and  the  price  offered  for  each 
quantity  under  each  item  shall  be  considered 
separately.  The  LSA  set-aside  award  price 
shall  be  subject  to  the  same  discount  terms 
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used  in  the  evaluation  of  the  highest  non-LSA 
set-aside  award  price. 

(ii)  .,4  ward  Price  Involving  Foreign  End 
Products  (see  Part  25  of  FAR  and  DoD  FAR 
Supplement). 

(A)  When  the  highest  award  price  on  the 
non-LSA  set-aside  is  established  by  an  award 
for  a  foreign  end  product,  the  award  price  for 
the  LSA  set-aside  portion  shall  be  the  award 
price  on  the  non-LSA  set-aside  as  adjusted  in 
evaluating  the  offer  submitting  the  foreign 
end  prodtict  for  award  under  appKcable  Buy 
American  procedures,  except  for  awards  on 
the  LSA  set-aside  to  concerns  offering  foreign 
end  products,  in  which  case  the  general  rule 
applies. 

(B)  Award  under  the  LSA  set-aside  to  a 
concern  offering  a  foreign  end  product,  when 
the  highest  award  price  on  the  non-LSA  set- 
aside  portion  is  established  by  an  award  to  a 
firm  offering  a  domestic  source  end  product, 
shall  be  at  a  price  which,  after  application  of 
the  evaluation  factors  used  under  Buy 
American  procedures  for  determining 
eligibility  of  a  foreign  end  product  for  award, 
is  equal  to  the  highest  award  price  on  the 
non-LSA  set-aside  portion,  adjusted  to  reflect 
transportation  and  other  factors  considered 
in  evaluating  the  offers. 

(iii)  Obtaining  Offers  and  Processing  LSA 
Set- A  side  A  wards. 

(A)  When  an  unaccepted  low  offer  is  not 
involved:  if  there  is  no  unaccepted  low  offer 
meeting  the  criteria  in  (B)  below,  eligible 
concerns  in  the  order  of  priority  in  (2)  above 
will  be  requested  to  offer  on  the  LSA  set- 
aside  quantity  at  the  highest  unit  price 
awarded  on  the  non-LSA  set-aside  portion. 
Concerns  may  offer  less  than  the  total  LSA 
set-aside  portion.  If  any  part  of  the  LSA  set- 
aside  portion  is  not  taken  by  eligible 
concerns,  the  partial  LSA  set-aside  is 
automatically  dissolved  as  to  the  unawarded 
portion.  Such  unawarded  portion  may  be 
acquired  by  sealed  bidding  or  negotiation,  as 
appropriate,  in  accordance  with  existing 
regulations. 

[BJ  When  an  unaccepted  low  offer  is 
involved:  if  (I)  a  responsive  offer  is  submitted 
on  the  non-LSA  set-aside  portion  at  a  unit 
price  which,  when  adjusted,  is  lower  than  the 
adjusted  highest  unit  price  awarded  on  the 
non-LSA  set-aside  portion,  but  cannot  be 
accepted  (e.g.,  because  of  "all-or-none"  or 
other  quantity  limitations,  or  because  the 
offeror  is  nonresponsible),  and  [U]  at  the  time 
of  negotiation  for  the  LSA  set-aside  portion, 
the  offer  could  be  accepted  (e.g^  because  the 
LSA  set-aside  quantity  is  large  enough  that 
the  quantity  limitations  could  be  complied 
with  or  because  the  offeror  has  now  become 
responsible),  then  the  following  procedures 
shall  be  followed. 

Step  One.  Eligible  concerns  (in  the  order  of 
priority  in  (2)  alwve)  will  be  requested  to 
offer  at  the  adjusted  unit  price  of  the 
unaccepted  offer,  a  quantity  of  the  LSA  set- 
aside  portion  equal  to  the  quantity  of  the 
unaccepted  offer. 

Step  Two.  If  no  eligible  concern  is  willing 
to  take  the  entire  quantity  of  the  unaccepted 
offer,  then  all  eligible  concerns  (in  the  order 
of  priority  in  (2)  above)  shall  be  requested  to 
make  offers  on  any  lesser  portion  at  the  same 
price,  until  either  the  entire  quantity  is 
awarded  or  all  eligible  concerns  refuse  any 
further  portions  of  such  quantity. 


B  

Step  Three.  ,    ' 

Case  1.  If  the  unaccepted  offer  was 
submitted  by  a  concern  not  eligible  to 
participate  in  the  LSA  set-aside,  and  if  any  of 
the  quantity  under  Step  Two  is  not  awarded, 
then  it  and  all  other  remaining  quantities  of 
the  LSA  set-aside  portion  must  be  withdrawn 
and  resolidted.  If  the  entire  quantity  under 
Step  Two  is  awarded  among  eligible 
concerns.  Steps  Four,  Five  and  Six  are 
applicable  to  the  remaining  LSA  set-aside 
portion. 

Case  2.  If  the  unaccepted  offer  was 
submitted  by  a  concern  eligible  to  participate 
in  the  LSA  set-aside.  Steps  Four,  Five  and  Six 
are  applicable  to  the  remaining  LSA  set-aside 
portion  regardless  of  whether  any  quantity 
under  Step  Two  is  not  awarded  after  all 
eligible  concerns  have  been  afforded  an 
opportunity  to  offer  on  the  unaccepted 
quantity.  However,  the  concern  which 
iRibmitted  the  unaccepted  offer  shall  be 
eliminated  from  consideration  under  Step 
Four  and  Step  Five,  for  award  at  higher 
prices,  unl6s8  that  concern  first  accepts  a 
quantity  of  the  LSA  set-aside  portion  equal  to 
the  entire  quantity  of  its  unaccepted  offer  at 
the  adjusted  price  of  its  offer. 

Step  Four.  In  case  there  is  more  than  one 
unaccepted  offer  which  meets  the  conditions 
of  (I)  and  (II)  above.  Steps  One,  Two  and 
Three  above  shall  be  applied  with  respect  to 
the  quantities  of  each  such  offer  in  turn,  from 
lowest  price  to  highest. 

Step  Five.  Eligible  concerns  in  the  order  of 
priority  in  (2)  above  will  be  requested  to 
offer,  at  the  highest  unit  price  awarded  on  the 
non-LSA  set-aside  portion  on  any  quantity  of 
the  LSA  set-aside  portion,  remaining  after 
Steps  One,  Two,  Three  and  Four  have  been 
completed. 

Step  Six.  If  the  entire  LSA  set-aside  portion 
is  not  taken  by  eligible  concerns  pursuant  to 
Steps  One  through  Five  above,  the  partial 
LSA  set-aside  is  automatically  dissolved  as 
to  the  unawarded  portion  and  such 
unawarded  portion  may  be  acquired  by 
sealed  bidding  or  negotiation  as  appropriate, 
in  accordance  with  existing  regulations. 

(4)  Determining  the  LSA  Set-Aside 
Quantity: 

(i)  The  maximum  quantity  of  an  item  which 
may  be  awarded  to  any  eligible  concern  shall 
be  determined  by  applying  the  percentage  of 
the  total  non-LSA  set-aside  portion  of  an  item 
on  which  an  offer  was  made  to  the  total 
quantity  of  the  LSA  set-aside  portion  of  that 
item. 

(ii)  If  a  concern  offers  on  two  or  more  items 
on  the  non-LSA  set  aside  portion,  but 
conditions  its  offer  in  such  a  manner  that  the 
total  of  all  these  quantities  may  not  be 
awarded,  or  offers  a  quantity  which,  at  the 
option  of  the  Government,  may  be  applied  to 
one  or  more  items,  the  overall  maximum 
which  can  be  offered  on  the  LSA  set-aside 
portion  of  the  items  affected  will  be 
determined  t>y  applying  the  percent  of  the 
total  quantities  of  these  items  on  the  non-LSA 
setaside  portion  that  could  have  been 
awarded  to  the  total  of  these  items  on  the 
LSA  set-aside  portion. 

(iii)  Notwithstanding  the  foregoing,  if  the 
entire  LSA  set-aside  portion  of  an  item  is  not 
awarded  after  completion  of  the  above  steps, 
then  the  unawarded  balance  shall  be  offered 


to  those  concerns  who  were  previously 
awarded  quantities  on  the  LSA  set-aside 
portion  but  who  were  prevented  from 
-  accepting  additional  quantities  because  of 
the  quantity  limitations  stated  above.  The 
unawarded  quantity  will  first  be  offered  to 
that  concern  in  the  first  priority  which  has 
received  the  largest  quantity  of  the  item.  If 
two  or  more  offerors  in  the  first  priority 
received  an  identical  quantity,  a  drawing  by 
lot  shall  determine  their  priority.  If  a  balance 
Still  remains,  this  procedure  shall  be  repeated 
with  the  offerors  in  each  of  the  original 
priority  groups  in  turn,  to  dispose  of  any 
balance  of  the  item  still  remaining. 

(d)  Agreement.  The  offeror  agrees  that  if 
awarded  a  contract  as  a  small  business  LSA 
concern  under  the  set-aside  portion  of  this 
acquisition,  he  will  perform  or  cause  to  be 
performed  a  substantial  proportion  of  the 
contract  in  areas  classified  at  the  time  of 
award  or  at  the  time  of  performance  of  the 
contract  as  LSA. 

(e)  Identification  of  Areas  of  Performance. 
Each  offeror  desiring  to  be  considered  for 
award  as  a  LSA  concern  on  the  LSA  set- 
aside  portion  of  this  acquisition  shall  identify 
in  Section  K  of  his  offer  the  geographical 
areas  in  which  he  proposes  to  perform,  or 
cause  to  be  performed,  a  substantial 
proportion  of  the  contract.  If  the  Department 
of  Labor  classification  of  any  such  area 
changes  after  the  offeror  has  submitted  his 
offer,  the  offeror  may  change  the  areas  in 
which  be  proposes  to  perform,  provided,  that 
he  so  notifies  the  Contracting  Officer  before 
award  of  the  LSA  set-aside  portion.  Such 
offerors  are  instructed  to  insert  in  the  clause 
entitled  "Eligibility  for  Preference  as  a  Labor 
Surplus  Area  Concern"  in  Section  K  of  the 
solicitation,  the  addres8(es)  where  costs 
incurred  on  account  of  manufacturing  or 
production  (by  offeror  or  first-tier 
subcontractor)  will  amount  to  more  than  fifty 
percent  (50%)  of  the  contract  price. 

CAUTION:  Failure  to  list  the  location  of 
manufacture  or  production  and  the 
percentage  of  cost  to  be  incurred  at  each 
location  in  the  space  provided  in  the  clause 
entitled  "Eligibility  for  Preference  as  a  Labor 
Surplus  Area  Concern"  set  forth  in  Section  K 
of  the  solicitation  will  preclude  consideration 
of  the  offeror  as  a  LSA  concern. 

(f)  Requirements  Contract  Only  one  award 
will  be  made  for  each  item  or  sub-item  of  the 
non-LSA  set-aside  portion  and  only  one 
award  will  be  made  for  each  item  or  sub-item 
of  the  LSA  set-aside  portion.  For  the  purpose 
of  equitably  distributing  orders  in  accordance 
with  this  "Notice  of  Combined  Small 
Business-Labor  Surplus  Area  Set-Aside,"  the 
Government  will  apportion  the  quantities  to 
be  ordered  as  equally  as  possible  between 
the  non-LSA  set-aside  Contractor  and  the 
LSA  set-aside  Contractor  to  whom  the 
awards  are  made. 

(End  of  clause) 

252^19-7003    Datenninkig  the  set^askte 
award  prica. 

As  prescribed  at  219.508(d),  insert  the 
following  clause: 


• .  .  f    •  . '         ,7  , . , ;  ....  ^ 

46354       Federal  Register  /Vol.  51.  Nu.  246  /  Tuesday.  December  23.  1^86  /  Rules  and  Regulations 


DETERMINING  THE  SET-ASIDE  AWARD 
PRICE  (APR  1985) 

In  determining  the  price  for  the  set-aside 
portion  when  the  clause  at  FAR  52.219-7, 
Notice  of  Partial  Small  Business  Set-Aside,  is 
included  herein,  the  following  procedures  will 
be  used: 

(a)  General  Rule.  Sub)ecl  to  the  exceptions 
listed  in  (b)  and  (c)  below,  awards  under  the 
set-aside  shall  be  made  at  the  highest  unit 
price  for  each  item  awarded  on  the  non-set- 
aside,  adjusted  to  reflect  transportation,  rent 
free  use  of  Government  property  and  other 
cost  factors  considered  in  evaluating  offers 
on  the  non-set-aside  portion.  The  set-aside 
award  price  shall  be  subject  to  the  same 
discount  terms  used  in  the  evaluation  of  the 
highest  non-set-aside  award  price. 

(b)  Award  Price  Involving  Foreign  End 
Producta  (see  Port  25  of  the  FAR  and  Part  225 
of  the  DoD  FAR  Supplement. 

(1)  When  the  highest  award  price  on  the 
non-set-aside  is  established  by  an  award  for 
a  foreign  end  product,  the  award  price  for  the 
set-aside  portion  shall  be  the  award  price  on 
the  non-set-aside  as  adjusted  in  evaluating 
the  offer  submitting  the  foreign  end  product 
for  award  under  applicable  Buy  American 
procedures,  except  for  awards  on  the  set- 
aside  to  concerns  submitting  foreign  end 
products  in  which  case  the  general  rule 
applies. 

(2)  Award  under  the  set-aside  to  a  concern 
offering  a  foreign  end  product,  when  the 
highest  award  price  on  the  non-set-aside 
poriion  is  established  by  a  domestic  source 
end  product,  shall  be  at  a  price  which,  after 
application  of  the  evaluation  factors  used 
under  Buy  American  procedures  for 
determining  eligibility  of  a  foreign  end 
product  for  award,  is  equal  to  the  highest 
award  price  on  the  non-set-aside  portion, 
adjusted  to  reflect  transportation  and  other 
factors  considered  in  evaluating  the  offers. 

(c)  Obtaining  Offers  and  Processing  Set- 
Aside  A  wards. 

(1)  When  an  unaccepted  low  offer  is  not 
involved;  if  there  is  no  unaccepted  low  offer 
meeting  the  criteria  in  (ii)  below,  eligible 
concerns  in  the  order  of  priority  in  FAR 
19.202-3  will  be  requested  to  offer  on  the  set- 
aside  quantity  at  the  highest  unit  price 
awarded  on  the  non-set-aside  portion. 
Concerns  may  offer  less  than  the  total  set- 
aside  portion,  if  any  part  of  the  set-aside 
portion  is  not  taken  by  eligible  small  business 
concerns,  the  pariial  set-aside  is 
automatically  dissolved  as  to  the  unawarded 
portion.  Such  unawarded  poriion  may  be 
acquired  by  sealed  bidding  or  negotiation,  as 
appropriate,  in  accordance  with  existing 
regulations. 

(2)  When  an  unaccepted  low  offer  is 
involved:  if  (i)  a  responsive  offer  is  submitted 
on  the  non-set-aside  portion  at  a  unit  price 
which,  when  adjusted,  is  lower  than  the 
adjusted  highest  unit  price  awarded  on  the 
non-set-aside  portion,  but  cannot  be  accepted 
(e.g..  because  of  "all-or-none"  or  other 
quantity  limitations,  or  because  the  offeror  is 
nonresponsible).  and  (ii)  at  the  time  of 
negotiation  for  the  set-aside  portion,  the  offer 
could  be  accepted  (e.g.,  because  the  set-aside 
quantity  is  large  enough  that  the  quantity 
limitations  could  be  complied  with,  or 
because  the  offeror  has  now  become 


responsible),  then  the  following  procedures 
shall  be  followed: 

Step  One.  Eligible  concerns  (in  the  order  of 
priority  in  FAR  19.202-3)  will  be  requested  to 
offer  at  the  adjusted  unit  price  of  the 
unaccepted  offer,  a  quantity  of  the  set-aside 
portion  equal  to  the  quantity  of  the 
unaccepted  offer. 

Step  Two.  If  no  eligible  concern  is  willing 
to  lake  the  entire  quantity  of  the  unaccepted 
offer,  then  all  eligible  concerns  (in  the  order 
of  priority  in  FAR  19.202-3)  shall  be 
requested  to  make  offers  on  any  lesser 
portion  at  the  same  price,  until  either  the 
entire  quantity  is  awarded  or  all  eligible 
concerns  refuse  any  further  portions  of  such 
quantity. 
Step  Three. 

Cose  1.  If  the  unaccepted  offer  was 
submitted  by  a  concern  not  eligible  to 
participate  in  the  set-aside,  and  if  any  of  the 
quantity  under  Step  Two  is  not  awarded, 
then  it  and  all  other  remaining  quantities  of 
the  set-aside  portion  must  be  withdrawn  and 
resolicited.  If  the  entire  quantity  under  Step 
Two  is  awarded  among  eligible  concerns. 
Steps  Four.  Five  and  Six  are  applicable  to  the 
remaining  set-aside  portion. 

Case  2.  If  the  unaccepted  offer  was 
submitted  by  a  concern  eligible  to  participate 
in  the  set-aside.  Steps  Four,  Five  and  Six  are 
applicable  to  the  remaining  set-aside  portion 
regardless  of  whether  any  quantity  under 
Step  Two  is  not  awarded  after  all  eligible 
concerns  have  been  afforded  an  opportunity 
to  offer  on  the  unaccepted  quantity. 
However,  the  concern  which  submitted  the 
unaccepted  offer  shall  be  eliminated  from 
consideration  under  Step  Four  and  Step  Five, 
for  award  at  higher  prices,  unless  that 
concern  first  accepts  a  quantity  of  the  set- 
aside  portion  equal  to  the  entire  quantity  of 
its  unaccepted  offer,  at  the  adjusted  price  of 
iU  offer. 

Step  Four.  In  case  there  is  more  than  one 
unaccepted  offer  which  meets  the  conditions 
of  (c)(2)  (i)  and  (ii)  above.  Steps  One,  Two 
and  Three  above  shall  be  applied  with 
respect  to  the  quantities  of  each  such  offer,  in 
turn,  from  lowest  to  highest. 

Step  Five.  Eligible  concerns  in  the  order  of 
priority  in  FAR  19.202-3  will  be  requested  to 
offer  at  the  highest  unit  price  awarded  on  the 
non-set-aside  portion  of  any  quantity  of  the 
set-aside  portion  remaining  after  Steps  One, 
Two.  Three  and  Four  have  been  completed. 
Step  Six.  If  the  entire  set-aside  portion  is 
not  taken  by  eligible  small  business  concerns 
pursuant  to  Steps  One  through  Five  above, 
the  partial  set-aside  is  automatically 
dissolved  as  to  the  unawarded  portion  and 
such  unawarded  portion  may  be  acquired  by 
sealed  bidding  or  negotiation  as  appropriate, 
in  accordance  with  existing  regulations. 
(End  of  clause) 

252.21»-7004    EUfiiMllty  for  pr^srmice  as 
a  labor  surplus  corKsm. 

As  prescribed  at  219,508(70),  insert  the 
following  clause: 

EUGIBILITY  FOR  PREFERENCE  AS  A 
LABOR  SURPLUS  CONCERN  (APRIL  1985) 
Each  offeror  desiring  to  be  considered  for 
award  as  a  labor  surplus  area  (LSA)  concern 
on  the  set-aside  portion  of  this  acquisition. 


specified  elsewhere  in  the  schedule,  shall 
indicate  below  the  address(es)  where  costs 
incurred  on  account  of  manufacturing  or 
production  (by  offeror  or  first  tier 
subcontractor)  will  amount  to  more  than  fifty 
percent  (50%)  of  the  contract  price: 

Name  of  Company: ■ 

Street  Address:    — 

City/County:^ _ 

State: — 

(If  more  than  one  location  is  to  be  used,  list 
each  location  and  the  costs  to  be  incurred  at 
each,  stated  as  a  percentage  of  the  contract 
price.) 

CAUTION:  Failure  to  list  the  location  of 
manufacture  or  production  and  the 
percentage,  if  required,  of  cost  to  be  incurred 
at  each  location  will  preclude  consideration 
of  the  offeror  as  a  LSA  concern. 

(End  of  clause) 

252.220-7000    Notice  of  lai>or  surplus  area 
s«t-asid«. 

As  prescribed  at  220.7003(b)(2)(i), 
insert  the  following  clause: 

NOTICE  OF  LABOR  SURPLUS  AREA  SET- 
ASIDE  (APR  1985) 

(a)  General.  Part  of  this  acquisition, 
identified  in  the  Schedule  as  the  "set-aside 
portion."  has  been  set  aside  for  preferential 
award  to  one  or  more  labor  surplus  area 
(LSA)  concerns,  and.  to  a  limited  extent,  to 
other  business  concerns  which  do  not  qualify 
as  LSA  concerns.  Award  of  the  set-aside 
portion  will  be  made  after  awards  have  been 
made  on  the  non-set-aside  portion. 

(b)  Procedures. 

(1)  Determining  Eligibility. 

(i)  To  be  eligible  to  participate  in  the  set- 
aside  portion  of  this  acquisition,  a  concern 
must  submit  a  responsive  offer  on  the  nonsel- 
aside  portion. 

(ii)  The  Government  reserves  the  right  not 
to  award  to  any  concern  submitting  a  token 
offer  on  the  non-set-aside  portion  or 
attempting  by  any  other  device  to  secure  an 
unfair  advantage  over  other  offerors. 

(2)  Determining  Priority  for  Award.  Labor 
surplus  concerns  and  other  business  concerns 
eligible  under  (1)  above  will  participate  in  the 
set-aside  in  the  following  order  of  priority: 

Group  1.  LSA  concerns  which  are  also 
small  business  concerns. 

Group  2.  Other  LSA  concerns. 

Group  3.  Small  business  concerns  which 
are  not  LSA  concerns. 

Group  4.  Other  business  concerns  which 
are  not  LSA  concerns.  Within  each  of  the 
above  groups,  offers  on  the  set-aside  portion 
will  be  requested  from  concerns  in  the  order 
of  their  offers  on  the  nonset-aside  portion, 
beginning  with  the  lowest  responsive  offer. 
Concerns  may  offer  less  than  the  total  set- 
aside  portion. 

(3)  Determining  the  Set-Aside  A  word  Price. 
(i)  General  Rule.  Subject  to  the  exceptions 

listed  in  (ii)  and  (iii)  below,  awards  under  the 
set-aside  shall  be  made  at  the  highest  unit 
price  for  each  item  awarded  on  the  non-set- 
aside,  adjusted  to  reflect  transportation,  rent- 
free  use  of  Government  property  and  other 
cost  factors  considered  in  evaluating  bids  on 
the  non-sel-aside  portion.  The  set-aside 
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award  price  shall  be  subject  to  the  same 
discount  terms  used  in  the  evaluation  of  the 
highest  non-sct-aside  award  price. 

(ii)  Award  Price  Involving  Foreign  End 
Products  (see  Port  25  of  the  FAR  and  DoD 
FAR  Supplement), 

(A)  When  the  highest  award  price  on  the 
non-set-aside  is  established  by  an  award  for 
a  foreign  end  product,  the  award  price  for  the 
set-aside  portion  shall  be  the  award  price  on 
the  non-set-aside  as  adjusted  in  evaluating 
the  offer  submitting  the  foreign  end  product 
for  award  under  applicable  Buy  American 
procedures,  except  for  awards  on  the  set- 
aside  to  concerns  offering  foreign  end 
products,  in  which  case  the  general  role 
applies. 

(B)  Award  under  the  set-aside  to  a  concern 
offering  a  foreign  end  product  when  the 
highest  award  price  on  the  non-set-aside 
portion  is  established  by  a  domestic  source 
end  product  shall  be  at  a  price  which,  after 
application  of  the  evaluation  factors  used 
under  Buy  American  procedures  for 
determining  eligibility  of  a  foreign  end 
product  for  award,  is  equal  to  the  highest 
award  price  on  the  non-set-aside  portion, 
adjusted  to  reflect  transportation  and  other 
factors  considered  in  evaluating  the  offers. 

(iii)  Obtaining  Offers  and  Processing  Set- 
Aside  Awards. 

(A)  When  an  unaccepted  low  offer  is  not 
involved:  if  there  is  no  unaccepted  low  offer 
meeting  the  criteria  in  (B)  below,  eligible 
concerns  in  the  order  of  priority  in  (2)  above 
will  be  requested  to  offer  on  the  set-aside 
quantity  at  the  highest  unit  price  awarded  on 
the  non-set-aside  portion.  Concerns  may  offer 
less  than  the  total  non-sel-aside  portion, 
provided  that  if  any  part  of  the  set-aside 
portion  is  not  taken  by  eligible  concerns  in 
the  first  3  groups,  awards  will  t>e  made  in 
Group  4  at  prices  no  higher  than  the  lower 
price  awarded  on  the  non-set-aside  portion. 

(B)  When  an  unaccepted  low  offer  is 
involved:  if  a.  a  responsive  offer  is  submitted 
on  the  non-set-aside  portion  at  a  unit  price 
which,  when  adjusted,  is  lower  than  the 
adjusted  higher  unit  price  awarded  on  the 
non-sel-aside  portion,  but  cannot  be  accepted 
(e.g„  because  of  "all-or-none,"  or  other 
quantity  limitations,  or  because  ttie  bidder  is 
nonresponsible).  and  b.  at  tbe  time  of 
negotiation  for  the  set-sside  portion,  the  offer 
could  be  accepted  (e.g..  because  the  set-aside 
quantity  is  large  enough  thai  the  quantity 
limitations  could  be  complied  with,  or 
because  the  bidder  has  now  become 
responsible),  then  the  following  procedures 
shall  be  followed: 

Step  One.  Eligible  concerns  (in  the  order  of 
priority  in  (2)  above),  excluding  Group  4 
firms,  will  be  requested  to  offer  at  the 
adjusted  unit  price  of  the  unaccepted  bid,  a 
quantity  of  the  set-aside  portion  equal  to  the 
quantity  of  the  unaccepted  offer. 

Step  Two.  If  no  eligible  concern  will  offer 
to  take  the  entire  quantity  of  the  unaccepted 
offer,  then  all  eligible  concerns  (in  the  order 
of  priority  in  f2)  above),  excluding  Group  4 
firms,  shall  be  requested  to  offer  on  any 
lesser  portion  at  the  same  price,  until  either 
the  entire  quantity  is  awarded  or  all  eligible 
concerns  refuse  any  further  portions  of  such 
quantity. 

Step  Three.  Steps  Four,  Five  and  Six  are 
applicable  to  the  remaining  set-aside  portion 


regardless  of  whether  any  quantity  under 
Step  Two  is  not  awarded  after  all  eligible 
concerns  have  been  afforded  an  opportunity 
to  offer  on  the  unaccepted  quantity.  However, 
the  concern  which  submitted  the  unaccepted 
offer  shall  be  eliminated  from  consideration 
under  Step  Four  and  Step  Five,  for  award  at 
higher  prices,  unless  that  concern  first 
accepts  a  quantity  of  the  set-aside  portion 
equal  to  the  entire  quantity  of  its  unaccepted 
offer  at  the  adjusted  price  of  its  offer. 

Step  Four.  In  case  there  is  more  than  one 
unaccepted  offer  which  meets  the  conditions 
of  a.  and  b.  above.  Steps  One,  Two  and  Three 
above  shall  be  applied  with  respect  to  the 
quantities  of  each  such  offer  in  turn,  from 
lowest  price  to  highest. 

Step  Five.  Eligible  concerns  in  the  order  of 
priority  in  (2)  above  will  be  requested  to  offer 
at  the  highest  unit  price  awarded  on  the  non- 
set-aside portion  on  any  quantity  of  the  set- 
aside  portion  remaining  after  Steps  One. 
Two,  Three  and  Four  have  been  completed, 
provided,  that  if  any  part  of  the  set-aside 
portion  is  not  taken  by  eligible  concerns  in 
the  first  3  groups,  awards  will  t>e  made  in 
Group  4  beginning  with  the  lowest  offeror  on 
the  non-set-aside  portion  at  prices  no  higher 
than  the  lowest  price  awarded  on  the  non- 
set-aside portion. 

Step  Six.  If  the  entire  set-aside  portion  is 
not  taken  by  eligible  concerns  pursuant  to 
Steps  One  through  Five  above,  the  partial  set- 
aside  is  automatically  dissolved  as  to  the 
unawarded  portion  and  such  unawarded 
portion  may  be  acquired  by  sealed  bidding  or 
negotiation  as  appropriate,  in  accordance 
with  existing  regulations. 

(c)  Definitions. 

(1)  "Labor  surplus  area"  means  a 
geographic  area  which  at  the  time  of  award  is 
classified  as  such  by  the  Secretary  of  Labor 
in  the  Department  of  L.abor  "Listing  of 
Eligible  Labor  Surplus  Areas  Under  Defense 
Manpower  Policy  4B  and  Executive  Order 
10582." 

(2)  "Labor  surplus  area  concern"  means  a 
concern  that  agrees  to  perform  or  cause  to  be 
performed  a  substantial  proportion  of  a 
contract  in  labor  surplus  areas.  A  concern 
shall  be  deemed  to  perform  a  sulMtantial 
proportion  of  a  contract  in  labor  surplus 
areas  if  the  aggregate  costs  that  will  be 
incurred  by  the  concern  or  its  first  tier 
subcontractors  on  account  of  manufacturing 
or  production  performed  in  tabor  surplus 
areas  amount  to  more  than  fifty  percent  (50%) 
of  the  contract  price. 

(3)  "Small  business  concern"  is  a  concern, 
including  its  affiliates,  which  is 
independently  owned  and  operated,  is  not 
dominant  in  the  field  of  operation  in  which  it 
is  offering  on  Government  contracts,  and  can 
further  qualify  under  the  criteria  set  forth  in 
regulations  of  the  Small  Business 
Administration  (CFR  Title  13,  Section  121.3- 
8).  In  addition  to  meeting  these  criteria,  a 
manufacturer  or  a  regular  dealer  submitting 
offers  in  its  own  name  must  agree  to  furnish 
in  the  performance  of  the  contract  end  items 
manufactured  or  produced  by  small  business 
concerns;  provided,  that  this  additional 
requirement  does  not  apply  m  connection 
with  construction  or  service  contracts. 

(d)  Agreement.  Tlie  offeror  agrees  that  if 
awarded  a  contract  as  a  LSA  concern  under 


the  set-aside  portion  of  this  acquisition,  he 
will  perform  or  cause  to  be  performed  a 
substantial  pro(>ortion  of  the  contract  in 
areas  classified  at  the  time  of  award  or  at  the 
time  oi  performance  of  the  contract  as  LSA. 
(e)  Identification  of  Areas  of  Performance. 
Each  offeror  desiring  to  be  considered  for 
award  as  a  b6A  concern  on  the  LSA  set-aside 
portion  of  this  acquisition  shall  identify  in 
Section  K  of  his  offer  the  geographical  areas 
in  which  he  proposes  to  perform,  or  cause  to 
be  performed,  a  substantial  proportion  of  the 
contract.  If  the  Department  of  Labor 
classification  of  any  such  area  changes  after 
the  offeror  has  submitted  his  offer,  the  offeror 
may  change  the  areas  in  which  he  proposes 
to  perform,  provided,  that  he  so  notifies  the 
Contracting  Officer  before  award  of  the  l^A 
set-aside  portion.  Such  offerors  are  instructed 
to  insert  in  the  clause  entitled  "Eligibility  for 
Preference  as  a  Labor  Surplus  Area  Concent " 
in  Section  K  of  the  solicitation,  the 
addresstes)  when  costs  incurred  on  account 
of  manufacturing  or  production  (by  offeror  or 
first  tier  subcontractor)  will  amount  to  more 
than  fifty  percent  (50%)  of  the  contract  price. 

CAUTION:  Failure  to  list  the  location  of 
manufacture  or  production  and  the 
percentage  of  cost  to  be  incurred  at  each 
location  in  the  space  provided  in  the  clause 
entitled  "Eligibility  for  Preference  as  a  Labor 
Surplus  Area  Concern"  set  forth  in  Section  K 
of  the  solicitation  will  preclude  consideration 
of  the  offeror  as  a  LSA  concern. 

(f)  Requirements  Contract.  Only  one  award 
will  be  made  for  each  item  or  sub-item  of  the 
non-set-aside  portion  and  only  one  award 
will  be  made  for  each  item  or  sub-item  of  the 
set-aside  portion.  For  the  purpose  of 
equitably  distributing  orders  in  accordance 
with  this  "Notice  of  L.abor  Surplus  Area  Set- 
Aside,"  the  Government  will  apportion  the 
quantities  to  be  ordered  as  equally  as 
possible  between  the  non-sel-aside 
Contractor  and  the  set-aside  Contractor  to 
whom  the  awards  are  made. 

(End  of  clause) 

2S2.22O-7001    Notic*  Of  labor  surplus  araa 
sat-asida    attamaf . 

As  prescribed  at  220.7003(b)(2){ii), 
insei^t  the  following  clause: 

NOTICE  OF  LABOR  SURPLUS  AREA  SET- 
ASIDE-ALTERNATE  (APR  1985) 

(a)  General.  Part  of  this  acquisition, 
identified  in  the  Schedule  as  the  "set-aside 
portion."  has  been  set  aside  for  preferential 
award  to  one  or  more  labor  surplus  area 
(LSA)  concerns,  and,  to  a  limited  extent,  to 
other  business  concerns  which  do  not  qualify 
as  LSA  concerns.  Award  of  the  set-aside 
portion  will  be  made  after  awards  have  been 
made  on  the  non-sel-aside  portion. 

(b)  Procedures. 

(1)  Determining  Eligibility. 

(i)  To  be  eligible  to  participate  in  the  set- 
aside  portion  of  this  acquisition,  a  concern 
must  submit  a  responsive  offer  on  the  non- 
sel-aside  portion. 

(ii)  The  Government  reserves  the  right  not 
to  award  to  any  concern  submitting  a  token 
offer  on  the  non-sel-aside  portion  or 
attempting  by  any  other  device  to  secure  an 
unfair  advantage  over  other  offerors. 
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(2)  Determining  Priority  for  Award.  Labor 
surplus  concerns  and  other  business  concerns 
eligible  under  (1)  above  will  participate  in  the 
set-aside  in  the  following  order  of  priority: 

Group  1.  LSA  concerns  which  are  also 
small  business  concerns.  A  concern  in  this 
group  which  has  received  an  award  on  the 
non-set-aside  portion  of  an  item  shall  first  be 
requested  to  offer  the  same  percentage  of  the 
set-aside  portion.  If  a  percentage  of  the  set- 
aside  portion  of  the  item  remains  to  be 
awarded,  a  drawing  by  lot  shall  determine 
the  order  of  priority  within  this  group  for 
negotiations  for  the  balance  of  the  item. 

Group  2.  Other  LSA  concerns.  If  a  quantity 
of  an  item  remains  unawarded  after 
negotiations  have  been  completed  with 
concerns  in  Croup  1.  the  same  procedure 
shall  be  followed  for  Croup  2. 

Group  3.  Small  business  concerns  which 
are  not  LSA  concerns.  If  a  quantity  of  an  item 
remains  unawarded  after  negotiations  with 
concerns  in  Croup  2,  the  same  procedure 
shall  be  followed  for  Group  3. 

Group  4.  Other  business  concerns  which 
are  not  LSA  concerns.  If  a  quantity  of  the 
item  remains  unawarded  after  negotiations 
with  concerns  in  Croup  3.  the  same  procedure 
shall  be  followed  for  Croup  4. 
(3)  Determining  the  Set-Aside  A  ward  Price. 
(i)  General  Rule.  Subject  to  the  exception 
listed  in  (ii)  and  (iii)  below,  awards  under  the 
set-aside  shall  be  made  at  the  highest  unit 
price  for  each  item  awarded  on  the  non-set- 
aside,  adjusted  to  reflect  transportation,  rent- 
free  use  of  Covemment  properly  and  other 
cost  factors  considered  in  evaluating  bids  on 
the  non-set-aside  portion.  When  any  one  of 
separate  quantities  offered  on  an  item  cannot 
be  accepted  without  awarding  other 
quantities  of  that  item  at  higher  prices,  the 
weighted  average  price  shall  be  used  to 
determine  the  highest  unit  price  for  award  if 
the  highest  award  of  the  non-set-aside 
portion  of  an  item  was  made  on  such  a 
conditioned  offer.  When  offers  on  the  non- 
set-aside  portion  fie-in  two  or  more  items  so 
that  an  award  cannot  be  made  for  a  quantity 
on  one  item  without  a  concurrent  award  of  a 
quantity  on  another  item,  such  tie-in 
conditions  will  be  disregarded  and  the  price 
offered  for  each  quantity  under  each  item 
shall  be  considered  separately.  The  set-aside 
award  price  shall  be  subject  to  the  same 
discount  terms  used  in  the  evaluation  of  the 
highest  non-set-aside  award  price. 

(ii)  i4  ward  Price  Involving  Foreign  End 
Products  (see  Part  25  of  the  FAR  and  DoD 
FAR  Supplement). 

(A)  When  the  highest  award  price  on  the 
non-set-aside  is  established  by  an  award  for 
a  foreign  end  product,  the  award  price  for  the 
set-aside  portion  shall  be  the  award  price  on 
the  non-set-aside  as  adjusted  in  evaluating 
the  offer  submitting  the  foreign  end  product 
for  award  under  applicable  Buy  American 
procedures,  except  for  awards  on  the  set- 
aside  to  concerns  offering  foreign  end 
products,  in  which  case  the  general  rule 
applies. 

(B)  Award  under  the  set-aside  to  a  concern 
offering  a  foreign  end  product  when  the 
highest  award  price  on  the  non-set-aside 
portion  is  established  by  a  domestic  source 
end  product  shall  be  at  a  price  which,  after 
application  of  the  evaluation  factors  used 


under  Buy  American  procedures  for 
determining  eligibility  of  a  foreign  end 
product  for  award,  is  equal  to  the  highest 
award  price  on  the  non-set-aside  portion, 
adjusted  to  reflect  transportation  and  other 
factors  considered  in  evaluating  the  offers, 
(iii)  Obtaining  Offers  and  Processing  Set- 
Aside  A  wards. 

(A)  When  an  unaccepted  low  offer  is  not 
involved:  If  there  is  no  unaccepted  low  offer 
meeting  the  criteria  in  (B)  below,  eligible 
concerns  in  the  order  of  priority  in  (21  above 
will  be  requested  to  offer  on  the  set-aside 
quantity  at  the  highest  unit  price  awarded  on 
the  non-set-aside  portion.  Concerns  may  offer 
less  than  the  total  set-aside  portion,  provided 
that  if  any  part  of  the  set-aside  portion  is  not 
taken  by  eligible  concerns  in  the  first  3 
groups,  awards  will  be  made  in  Croup  4  at 
prices  no  higher  than  the  lowest  price 
awarded  on  the  non-set-aside  portion. 

(B)  When  an  unaccepted  low  offer  is 
involved:  If  o.  a  responsive  offer  is  submitted 
on  the  non-set-aside  portion  at  a  unit  price 
which,  when  adjusted,  is  lower  than  the 
adjusted  highest  unit  price  awarded  on  the 
non-set-aside  portion,  but  cannot  be  accepted 
(e.g..  because  of  "all-or-none."  or  other 
quantity  limitations,  or  because  the  bidder  is 
nonresponsible).  and  b.  at  the  time  of 
negotiation  for  the  set-aside  portion,  the  offer 
could  be  accepted  (e.g..  because  the  set-aside 
quantity  is  large  enough  that  the  quantity 
limitations  could  be  complied  with,  or 
because  the  bidder  has  now  become 
responsible),  then  the  following  procedures 
shall  be  followed: 

Step  One.  Eligible  concerns  (in  the  order  of 
priority  in  (2)  above),  excluding  Croup  4 
firms,  will  be  requested  to  offer  at  the 
adjusted  unit  price  of  the  unaccepted  bid.  a 
quantity  of  the  set-aside  portion  equal  to  the 
quantity  of  the  unaccepted  offer. 

Step  Two.  If  no  eligible  concern  will  offer 
to  take  the  entire  quantity  of  the  unaccepted 
offer,  then  all  eligible  concerns  (in  the  order 
of  priority  in  (2)  above),  excluding  Croup  4 
Arms,  shall  be  requested  to  offer  on  any 
lesser  portion  at  the  same  price,  until  either 
the  entire  quantity  is  awarded  or  all  eligible 
concerns  refuse  any  further  portions  of  such 
quantity. 

Step  Three.  Steps  Four,  Five  and  Six  are 
applicable  to  the  remaining  set-aside  portion 
regardless  of  whether  any  quantity  under 
Step  Two  is  not  awarded  after  all  eligible 
concerns  have  been  afforded  an  opportunity 
to  offer  on  the  unaccepted  quantity.  However. 
the  concern  which  submitted  the  unaccepted 
offer  shall  be  eliminated  from  consideration 
under  Step  Four  and  Step  Five,  for  award  at 
higher  prices,  unless  that  concern  first 
accepts  a  quantity  of  the  set-aside  portion 
equal  to  the  entire  quantity  of  its  unaccepted 
offer,  at  the  adjusted  price  of  its  offer. 

Step  Four  In  case  there  is  more  than  one 
unaccepted  offer  which  meets  the  conditions 
of  a.  and  b.  above.  Steps  One.  Two  and  Three 
above  shall  be  applied  with  respect  to  the 
quantities  of  each  such  offer  in  turn,  from 
lowest  price  to  highest. 

Step  Five.  Eligible  concerns  in  the  order  of 
priority  in  (2)  above  will  be  requested  to  offer 
at  the  highest  unit  price  awarded  on  the  non- 
set-aside  portion  on  any  quantity  of  the  set- 
aside  portion  remaining  after  Steps  One, 


Two.  Three  and  Four  have  been  completed. 
provided  that  if  any  part  of  the  set-aside 
portion  is  not  taken  by  eligible  concerns  in 
the  Hntt  3  groups,  awards  will  be  made  in 
Croup  4  at  prices  no  higher  than  the  lowest 
price  awarded  on  the  non-selaside  portion. 
Step  Six.  If  the  entire  set-aside  portion  is 
not  taken  by  eligible  concerns  pursuant  to 
Steps  One  through  Five  above,  the  partial  set- 
aside  is  automatically  dissolved  as  to  the 
unawarded  portion  and  such  unawarded 
portion  may  be  acquired  by  sealed  bidding  or 
negotiation  as  appropriate,  in  accordance 
with  existing  regulations. 
(4)  Determining  the  Set-Aside  Quantity. 
(i)  The  maximum  quantity  of  an  item  which 
may  be  awarded  to  any  eligible  concern  shall 
be  determined  by  applying  the  percentage  of 
the  total  non-set-aside  portion  of  an  item  on 
which  an  offer  was  made  to  the  total  quantity 
of  the  set-aside  portion  of  that  item. 

(ii)  If  a  concern  offers  on  two  or  more  items 
on  the  non-set-aside  portion,  but  conditions 
its  offer  in  such  a  manner  that  the  total  of  all 
these  quantities  may  not  be  awarded,  or 
offers  a  quantity  which,  at  the  option  of  the 
Covemment,  may  be  applied  to  one  or  more 
items,  the  overall  maximum  which  can  be 
offered  on  the  set-aside  portion  of  the  items 
affected  will  be  determined  by  applying  the 
percent  of  the  total  quantities  of  these  items 
on  the  non-set-aside  portion  that  could  have 
been  awarded  to  the  total  of  these  items  on 
the  set-aside  portion. 

(iii)  Notwithstanding  the  foregoing,  if  the 
entire  set-aside  portion  of  an  item  is  not 
awarded  after  completion  of  the  above  steps, 
then  the  unawarded  balance  shall  be  offered 
to  those  concerns  who  were  previously 
awarded  quantities  on  the  set-aside  portion 
but  who  were  prevented  from  accepting 
additional  quantities  because  of  the  quantity 
limitations  stated  above.  The  unawarded 
quantity  will  first  be  offered  to  that  concern 
in  the  first  priority  which  has  received  the 
largest  quantity  of  the  item.  If  two  or  more 
offerors  in  the  first  priority  received  an 
identical  quantity,  a  drawing  by  lot  shall 
determine  their  priority.  If  a  balance  still 
remains,  this  procedure  shall  be  repeated 
with  the  offerors  in  each  of  the  original 
priority  groups  in  turn,  to  dispose  of  any 
balance  of  the  item  still  remaining, 
(c)  Definitions. 

(1)  "Labor  surplus  area"  means  a 
geographic  area  which  at  the  time  of  award  is 
classified  as  such  by  the  Secretary  of  Labor 
in  the  Department  of  Labor  "Listing  of 
Eligible  Labor  Surplus  Areas  Under  Defense 
Manpower  Policy  4B  and  Executive  Order 
10582." 

(2)  "Labor  surplus  area  concern"  means  a 
concern  that  agrees  to  perform  or  cause  to  be 
performed  a  substantial  proportion  of  a 
contract  in  labor  surplus  areas.  A  concern 
shall  be  deemed  to  perform  a  substantial 
proportion  of  a  contract  in  labor  surplus 
areas  if  the  aggregate  costs  that  will  be 
incurred  by  the  concern  or  its  first  tier 
subcontractors  on  account  of  manufacturing 
or  production  performed  in  labor  surplus 
areas  amount  to  more  than  fifty  percent  (50%) 
of  the  contract  price. 

(3)  "Small  business  concern"  is  a  concern, 
including  its  affiliates,  which  is 
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'ndependently  owned  and  operated,  is  not 
dominant  in  the  field  of  operation  in  which  it 
is  offering  on  Covemment  contracts,  and  can 
further  qualify  under  the  criteria  set  forth  in 
regulations  of  the  Small  Business 
Administration  (CFR  Title  13,  Section  121.3- 
8).  In  addition  to  meeting  these  criteria,  a 
manufacturer  or  a  regular  dealer  submitting 
offers  in  its  own  name  must  agree  to  furnish 
in  the  performance  of  the  contract  end  items 
manufactured  or  produced  by  small  business 
concerns:  provided,  that  this  additional 
requirement  does  not  apply  in  connection 
with  constmction  or  service  contracts. 

(d)  Agreement.  The  offeror  agrees  that  if 
awarded  a  contract  as  an  LSA  concern  under 
the  set-aside  portion  of  this  acquisition,  he 
will  perform  or  cause  to  be  performed  by  a 
first  tier  subcontractor  a  substantial 
proportion  of  the  contract  in  areas  classified 
at  the  time  of  award  or  at  the  time  of 
performance  of  the  contract  as  LSA. 

(e)  Identification  of  Areas  of  Performance. 
Each  offeror  desiring  to  be  considered  for 
award  as  a  LSA  concern  on  the  LSA  set-aside 
portion  of  this  acquisition  shall  identify  in 
Section  K  of  his  offer  the  geographical  areas 
in  which  he  proposes  to  perform,  or  cause  to 
be  performed  a  substantial  proportion  of  the 
contract.  If  the  Department  of  Labor 
classification  of  any  such  area  changes  after 
the  offeror  has  submitted  his  offer,  the  offeror 
may  change  the  areas  in  which  he  proposes 
to  perform,  provided,  that  be  so  notifies  the 
Contracting  Officer  before  award  of  the  LSA 
set-aside  portion.  Such  offerors  are  instructed 
to  insert  in  the  clause  entitled  "Eligibility  for 
Preference  as  a  Labor  Surplus  Area  Concem" 
in  Section  K  of  this  solicitation,  the 
address(e8)  where  costs  incurred  on  account 
of  manufacturing  or  production  (by  offeror  or 
first  tier  subcontractor)  will  amount  to  more 
than  fifty  percent  (50%)  of  the  contract  price. 

CAUTION:  Failure  to  list  the  location  of 
manufacture  or  production  and  the 
percentage  of  cost  to  be  incurred  at  each 
location  in  the  space  provided  in  the  clause 
entitled  "Eligibility  for  Preference  as  a  Labor 
Surplus  Area  Concem"  set  forth  in  Section  K 
of  the  solicitation  will  preclude  consideration 
of  the  offeror  as  an  LSA  concern. 

(f)  Requirements  Contract.  Only  one  award 
will  be  made  for  each  item  or  sub-item  of  the 
non-sel-aside  portion  and  only  one  award 
will  be  made  for  each  item  or  sub-item  of  the 
set-aside  portion.  For  the  purpose  of 
equitably  distributing  orders  in  accordance 
with  this  "Notice  of  Labor  Surplus  Area  Set- 
Aside,"  the  Covemment  will  apportion  the 
quantities  to  be  ordered  as  equally  as 
possible  between  the  non-set-aside 
Contractor  and  the  set-aside  Contractor  to 
whom  the  awards  are  made.  | . 

(End  of  clause) 

2S2.222-7000    Potential  application  of  the 
Service  Contract  Act,  aa  amended  (fixed 
price). 

As  prescribed  at  222.1 006(S-70).  insert 
the  following  clause: 

POTENTIAL  APPLICATION  OF  THE 
SERVICE  CONTRACT  ACT.  AS  AMENDED 
(FIXED  PRICE)  (SEP  1979) 

(a)  The  Contractor  warrants  that  the  prices 
set  forth  in  this  contract  do  not  include  any 


allowance  for  any  contingency  to  cover 
increased  costs  for  which  adjustment  is 
provided  under  this  clause. 

(b)  In  the  event  that  during  the  performance 
of  this  contract,  it  is  determined  by 
appropriate  authority  that  the  provisions  of 
the  Service  Contract  Act  of  1965,  as  amended, 
apply  to  any  of  the  work  covered  by  this 
contract,  the  Contracting  Officer  may 
unilaterally  implement  such  determination  by 
requiring  payment  of  the  appropriate  wage 
and  fringe  benefit  scale,  and  the  Contractor 
agrees  to  comply  with  such  implementation. 
In  the  event  that  compliance  with  the 
Contracting  Officer's  direction  results  in  any 
increase  in  the  labor  rates  paid  under  this 
contract,  the  Contractor  agrees  to  enter 
promptly  into  negotiatiorts  to  reflect  such  an 
increase.  Such  contract  adjustment  shall  be 
limited  to  increases  in  wages  or  fringe 
benefits  affected  by  the  above  determination, 
and  the  concomitant  increases  in  social 
security  and  unemployment  taxes  and 
workers'  compensation  insurance,  but  shall 
not  otherwise  include  any  amount  for  profit, 
or  for  general  administrative  costs  or 
overhead. 

(c)  Within  30  days  of  receipt  of  the 
applicable  wage  and  fringe  benefit  scale,  the 
Contractor  will  submit  a  proposal  for  any 
contract  price  change  to  the  Contracting 
Officer.  With  the  submission  of  his  proposal 
for  adjustment,  the  Contractor  shall  also 
submit,  if  requested  by  the  Government,  all 
necessary  arid  pertinent  data  used  by  the 
Contractor  in  preparing  the  proposal  upon 
which  it  received  the  original  award  of  this 
contract  The  Contracting  Officer  or 
authorized  representative  shall  have  access 
to  and  the  right  to  examine  any  directly 
pertinent  books,  documents,  papers,  and 
records  of  the  Contractor  until  the  expiration 
of  3  years  after  final  payment  under  this 
contract. 

(d)  This  clause  shall  be  deemed  to 
constitute  the  exclusive  contractual  remedy 
of  the  Contractor  for  adjustment  arising  out 
of  the  decision  to  apply  the  Service  Contract 
Act,  as  amended,  to  work  covered  by  this 
contract  Failure  of  the  jjarties  to  reach  an 
understanding  as  to  such  adjustment  shall  be 
considered  a  dispute  subject  to  the  Disputes 
clause  of  the  contract. 

(End  of  Clause) 

252.222-7001    Service  Contract  Act  (SCA) 
minimuin  wages  and  fringe  beneftta. 

As  prescribed  at  222.1006(8-71),  insert 
the  following  clause: 

SERVICE  CONTRACT  ACT  (SCA) 
MINIMUM  WAGES  AND  FRINGE  BENEFITS 
(SEP  1979) 

An  SCA  wage  determination  apphcable  to 
this  work  has  been  requested  from  the  U.S. 
Department  of  Labor  (DOL).  If  an  SCA  wage 
determination  is  not  incorporated  herein,  the 
bidders/offerors  shall  consider  the  economic 
terms  of  the  collective  bargaining  agreement 
(CBA)  between  the  incumbent  Contractor 

and  the 

(union).  Copies  of  the  agreement  can  be 
obtained  from  the  Contracting  Officer. 
Pursuant  to  DOL  Regulation,  29  CFR  4.1c,  the 
economic  terms  of  that  agreement  (or  any 
new  CBA  negotiated  ten  or  more  days  prior 


to  the  opening  of  bids,  or  the  commencement 
of  the  contract  in  the  case  of  negotiated 
contracts,  exercise  of  options,  or  extensions) 
will  apply  to  the  contract  resulting  from  this 
solicitation,  notwithstanding  the  absence  of  a 
wage  determination  reflecting  such  terms, 
unless  it  is  determined,  after  a  hearing 
pursuant  to  section  4(c)  of  the  SCA.  that  they 
are  substantially  at  variance  with  the  wages 
prevailing  in  the  area. 

(End  of  clause) 

252.222-7002    ReaWctiowa  on  Employment 
of  Personnel. 

As  prescribed  in  222.7202,  insert  the 
following  clause: 

RESTRICTIONS  ON  EMPLOYMENT  OF 
PERSONNEL  (JAN  1988) 

(a)  The  Contractor  shall  employ,  for  the 
purposes  of  performing  that  portion  of  the 
contract  work  in  the  State  of  [insert 
appropriate  state],  individuals  who  are 
residents  of  the  state,  and  who,  in  the  case  of 
any  craft  or  trade,  possess  or  would  be  able 
to  acquire  promptly  the  necessary  skills  to 
perform  the  contract. 

(b)  The  Contractor  agrees  to  insert  the 
substance  of  this  clause,  including  this 
paragraph  (b),  in  each  subcontract 

(End  of  clause) 

252.22S-7000    Nottca  of  radioactive 
materials. 

As  prescribed  at  223.303(8-70),  insert 
the  following  clause: 

NOTICE  OF  RADIOACTIVE  MATERL\LS 
(APR  1974) 

(a)  The  Contractor  shall  notify  the 
Contracting  Officer  or  designee,  in  writing  (*) 
days  prior  to  the  delivery  of.  or  prior  to 
completion  of  any  servicing  required  by  this 
contract  of.  items  containing  either  (i) 
radioactive  material  requiring  specific 
licensing  under  the  regulations  issued 
pursuant  to  the  Atomic  Energy  Act  of  1954.  as 
amended,  and  set  forth  in  Title  10  CFR.  in 
effect  on  the  date  of  this  contract  or  (ii)  other 
radioactive  material  not  requiring  specific 
licensing  in  which  the  radioactivity  per  gram 
is  greater  than  0.002  microcuries.  Such  notice 
shall  specify  the  part  or  parts  of  the  items 
which  contain  such  radioactive  materials,  a 
description  of  the  materials,  the  name  and 
activity  of  the  isotope,  the  manufacturer  of 
the  materials,  and  any  other  information 
knoMm  to  the  Contractor  which  will  put  users 
of  the  items  on  notice  as  to  the  hazards 
involved  (BOB  No.  3&-R027). 

(b)  All  items,  parts  or  subassemblies  which 
contain  radioactive  materials  in  which  the 
radioactivity  per  gram  is  greater  than  0.002 
microcuries  and  all  containers  in  which  such 
items,  parts  or  subassemblies  are  delivered  to 
the  Covemment  shall  be  clearly  marked  and 
labeled  as  required  by  the  latest  revision  of 
MIL-STD-1458  in  effect  on  the  date  of  the 
contract. 

(End  of  clause) 

*  The  Contracting  Officer  shall  insert  the 
number  of  days  required  in  advance  of 
delivery  of  the  item  or  completion  of  the 
servicing  to  assure  that  appropriate  licenses 
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are  obtained  or  safeguards  are  taken  when 
licenses  are  not  required. 

252.223-7001     Safety  precautions  for 
ammunition  and  explosive*. 

As  prescribed  in  223.7002(a),  insert  the 
following  clause  in  solicitations  and 
contracts. 

SAFFTY  PRECAUTIONS  FOR 
AMMUNITION  AND  EXPLOSIVES  (JUL 
1986) 

|a)  The  term  "ammunition  and  explosives" 
means  liquid  and  solid  propellents  and 
explosives,  pyrotechnics,  incendiaries  and 
smokes  in  any  of  the  following:  bulk  form, 
ammunitions,  rockets,  missiles,  warheads, 
devices  and  components  thereof,  except  for 
wholly  inert  items. 

(b)  The  Contractor  shall  comply  with  the 
DoD  Contractors'  Safely  Manual  for 
Ammunition  and  Explosive^  (DoD  Manual 
4145.26-M)  (the  manual)  in  effect  on  the  dale 
of  the  solicitation  for  this  contract,  and  any 
other  additional  requirements  included  in  the 
schedule  of  the  contract.  The  Contractor  shall 
allow  authorized  Government  representatives 
to  evaluate  safety  programs,  implementation, 
and  facilities  and,  in  this  respect,  shall  allow 
the  Government  access  to  Contractor 
facilities,  personnel  and  safety  program 
documentation. 

(c)  If  the  Contracting  Officer  notifies  the 
Contractor  of  any  noncompliance  with  the 
manual  or  schedule  provisions,  the 
Contracting  shall  take  immediate  steps  to 
correct  the  noncompliance.  Within  thirty  (30) 
days  (or  such  other  period  as  the  Contracting 
Officer  may  direct)  from  the  date  of 
notincation,  the  Contractor  shall  inform  the 
Contracting  OfTicer  of  the  results  of  the 
corrective  actions  taken.  Costs  incurred  by 
the  Contractor  to  correct  noncompliances 
with  the  manual  will  not,  unless  otherwise 
specified  within  the  contract,  be 
reimbursable. 

(d)  If  the  Contractor  has  been  notified  of  a 
noncompliance  and  fails  or  refuses  to  lake 
corrective  action  within  the  time  specified  by 
the  Contracting  Officer,  the  Contractor  may 
be  directed  to  cease  performance  on  all  or 
part  of  this  contract  until  the  Contracting 
Officer  determines  that  satisfactory 
corrective  action  has  been  taken.  The 
Contracting  Officer  may  at  any  time  remove 
Government  personnel  whenever  the 
Contractor  is  in  noncompliance  with  the 
safety  requirements  of  this  clause.  Either 
action  by  the  Contracting  Officer  shall  not 
entitle  the  Contractor  to  an  adjustment  of  the 
contract  price  or  the  delivery  or  performance 
schedule  unless  it  is  later  determined  that  the 
Contractor  had  in  fact  complied  with  the 
manual  or  schedule  provisions.  In  such  a 
case,  an  equitable  adjustment  will  be  made  in 
accordance  with  the  procedures  provided  for 
in  the  clause  of  this  contract  entitled 
"Changes". 

(e)  The  Contractor  shall  immediately  notify 
the  Contracting  Officer  after  an  accident 
involving  ammunition  or  explosives.  The 
Contractor  shall  also,  in  accordance  with  this 
contract  or  as  required  by  the  Contracting 
Officer,  conduct  an  investigation  and  submit 
a  written  report  of  the  accident  to  the 
Contracting  Officer. 


(f)  Neither  the  requirements  of  this  clause, 
nor  any  act  or  failure  to  act  by  the 
Government  in  surveillance  of  this  contract, 
shall  affect  or  relieve  the  Contractor  of 
responsibility  for  the  safety  of  the 
Contractor's  personnel  and  property,  for  the 
safety  of  the  Government's  personnel  and 
property,  and  for  the  safety  of  the  general 
public  in  connection  with  the  performance  of 
this  contract. 

(g)  The  frequency  or  number  of 
Government  inspections  and  the  degree  of 
surveillance  which  the  Government  exercises 
with  respect  to  the  enforcement  of  the 
contract  terms  and  conditions  is  a  matter 
solely  within  the  discretion  of  the 
Government,  and  does  not  relieve  the 
Contractor  of  responsibility  for  performance 
of  the  contract.  Nor  shall  any  act  or  failure  to 
act  by  the  Government  in  surveillance  or 
enforcement  of  this  contract  impose  or  add  to 
any  liability  of  the  Government. 

(h)  The  Contractor  shall  insert  this  clause, 
including  this  paragraph  (h),  with  appropriate 
changes  in  the  designation  of  the  parties,  in 
every  subcontract  hereunder  which  involves 
ammunition  or  explosives  as  defined  in 
paragraph  (a)  above,  except  for  subcontracts 
for  inert  components  containing  no 
explosives,  propellants,  or  pyrotechnics  or 
subcontracts  for  flammable  liquids,  acids, 
powdered  metals  or  other  materials  having 
fire  or  explosive  characteristics  unless  the 
subcontractor  is  using  or  incorporating  these 
materials  for  initiation,  propulsion,  or 
detonation  as  an  integral  or  component  part 
of  an  explosive,  an  ammunition  and 
explosive  and  item,  or  a  weapon  system. 
Such  clause  shall  include  a  provision 
allowing  authorized  Government  safety 
representatives  to  evaluate  subcontractor 
safety  programs,  implemenation,  and 
facilities  as  determined  necessary.  NOTE:  All 
safety  communiques  from  the  Government 
Contracting  Officer  or  authorized 
representative  will  be  to  the  prime 
Contractor,  although  copies  may  be  furnished 
to  the  subcontractor  involved.  Prime 
contractors  shall  change  references  to  the 
"Government"  to  cite  the  name  of  the  prime 
Contractor  while  assuring  that  the 
8ubcontractor(s)  understand  and  agree  to  the 
Government's  right  to  access  to  review 
compliance  with  contract  safety 
requirements.  In  addition,  the  prime 
Contractor  or  higher  level  subcontractors 
shall  include  provisions  to  allow  direction  to 
cease  performance  of  the  subcontract  as  a 
result  of  a  serious  uncorrected  or  recurring 
safety  deficiency  potentially  causing  an 
imminent  hazard  to  DoD  personnel,  properly 
or  contract  performance. 

(i)  The  Contractor  shall  notify  the 
Contracting  Officer,  or  authorized 
representative,  prior  to  issuing  any 
subcontract  when  it  involves  ammunition  or 
explosives.  In  the  event  that  the  proposed 
subcontract  represents  a  change  in  place  of 
performance,  the  Contractor  shall  request 
approval  for  such  change  in  accordance  with 
the  clause  of  this  contract  entitled  "Change  in 
Place  of  Performance — Ammunition  and 
Explosives". 

(j)  Nothing  contained  herein  shall  relieve 
the  Contractor  from  complying  with 
applicable  Federal,  state,  and  local  laws, 


ordinances,  codes,  and  regulations  (including 
the  obtaining  of  licenses  and  permits)  in 
connection  with  the  performance  of  this 
contract. 

(End  of  clause) 

252.223-7002    Change  in  place  of 
performance — ammunition  and  explosives. 

As  prescribed  in  223.7002(c),  insert  the 
following  clause  in  solicitations  and 
contracts. 

CHANGE  IN  PLACE  OF  PERFORMANCE^ 
AMMUNITION  AND  EXPLOSIVES  (JUL 
1986) 

(a)  The  Offeror  must  stipulate  in  the  Place 
of  Performance  Clause  included  in  this 
solicitation  (FAR  52.214-14  or  FAR  52.215.20) 
information  pertinent  to  the  place  of 
performance  of  all  ammunition  and 
explosives  work  covered  by  the  Safely 
Precautions  for  Ammunition  and  Explosives 
Clause  (DEARS  252.223-7001).  Failure  to 
furnish  this  information  with  the  offer  may 
result  in  rejection  of  the  offer. 

(b)  No  change  in  the  place(s)  of 
performance  shall  be  permitted  between  the 
opening/closing  dale  of  the  solicitation/ 
Request  for  Quotation  and  the  award  except 
where  time  permits  and  then  only  upon 
receipt  of  the  Contracting  Officer's  written 
approval. 

(c)  Any  change  in  place(s)  of  performance 
cited  in  this  offer  and  in  any  resulting 
contract  is  prohibited  unless  it  is  specifically 
approved  in  advance  by  the  Contracting 
Officer. 

(End  of  clause) 

252.225-7000    Buy  American— balance  of 
payments  program  certificate. 

As  prescribed  at  225.109{a)(S-70). 
insert  the  following  provision: 

BUY  AMERICAN— BALANCE  OF 
PAYMF>.\TS  PROGRAM  CFJITIFICATE 
(OCT  1980) 

(a)  The  offeror  hereby  certifies  that  each 
end  product,  except  the  end  products  listed 
below,  is  a  domestic  end  product  (as  defined 
in  the  clause  entitled  "Buy  American  Act  and 
Balance  of  Payments  Program")  and  that 
components  of  unknown  origin  have  been 
considered  to  have  been  mined,  produced,  or 
manufactured  outside  the  United  States  or  a 
qualifying  country. 

Excluded  End  Products 


Una  iMnt  No 


(tM  M  nacMMty) 


Country  of  ort^ 


(b)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end  products 
and  foreign  qualifying  country  end  products 
over  foreign  nonqualifying  country  end 
products.  In  order  to  obtain  such  preferences 
in  the  evaluation  of  each  excluded  end 
product  listed  in  (a)  above,  it  is  necessary 
that  offerors  identify  and  certify,  below, 
those  excluded  end  products  identified  above 
that  are  qualifying  country  end  products  or 
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they  will  be  deemed  nonqualifying  country 
end  products.  Offerors  must  certify  by 
inserting  the  applicable  line  item  numbers  in 
the  appropriate  brackets: 

(i)  The  offeror  certifies  that  the  following 
supplies  qualify  as  "participating  country'  end 
products"  as  that  term  is  defined  in  the 
clause  entitled  "Buy  American  Act  and 
Balance  of  Payments  Program." 

(Insert  line  item  No.) 

(ii)  The  offeror  certifies  that  the  following 
supplies  qualify  as  "FMS/offset  arrangement 
country  end  products"  as  that  term  is  defined 
in  the  clause  entitled  "Buy  American  Act  and 
Balance  of  Payments  Program,"  if  the 
Government  makes  the  necessary  waivers. 

(Insert  line  item  No.) 

(iii)  The  offeror  certifies  that  the  following 
supplies  qualify  as  "defense  cooperation 
country  end  products"  as  that  term  is  defined 
in  the  clause  entitled  "Buy  American  Act  and 
Balance  of  Payments  Program." 

(Insert  line  item  No.) 

(c)  Offers  will  be  evaluated  in  accordance 
with  the  policies  and  procedures  of  FAR  Part 
25  and  DoD  FAR  Supplement  Part  225. 

(End  of  Certificate) 

252.225-7001    Buy  American  Act  and  the 
balance  of  payments  program. 

As  prescribed  at  225.109(d)(S-70). 
insert  the  following  clause: 

BUY  AMERICAN  ACT  AND  BALANCE  OF 
PAYMENTS  PROGRAM  (APR  1985) 

(a)  This  clause  implements  the  Buy 
American  Act  (41  U.S.C.  section  lOa-d)  and 
the  Department  of  Defense  Balance  of 
Payments  Program  by  providing  a  preference 
to  domestic  end  products  over  foreign  end 
products,  except  for  certain  foreign  end 
products  which  meet  the  requirements  for 
classification  as  qualifying  country  end 
products.  For  the  purpose  of  this  clause — 

(i)  "Components"  means  those  articles, 
materials,  and  supplies  directly  incorporated 
into  end  products. 

(ii)  "Qualifying  country  component"  means 
(A)  an  item  mined,  produced,  or 
manufactured  in  a  participating  country  or  in 
an  FMS/Offset  arrangement  country  when 
the  applicable  D&F  has  been  made  waiving 
the  Buy  American  Act  restrictions;  or  (B)  any 
item  listed  in  a  defense  cooperation  country 
agreement. 

(iii)  "End  products"  means  those  articles, 
materials,  and  supplies  to  be  acquired  for 
public  use  under  the  contract.  As  to  a  given 
contract,  the  end  products  are  the  items  to  be 
delivered  to  the  Government,  as  specified  in 
the  contract,  including  supplies  to  be 
acquired  by  the  Government  for  public  use  in 
connection  with  service  contracts  but 
excluding  installation  and  other  services  to 
be  performed  after  delivery. 

(iv)  "Domestic  end  product"  means  (A)  an 
unmanufactured  end  product  which  has  been 
mined  or  produced  in  the  United  States,  or  (B) 
an  end  product  manufactured  in  the  United 
States  if  the  cost  of  its  qualifying  country 
components  and  its  components  which  are 


mined,  produced,  or  manufactured  in  the 
United  States  exceeds  fifty  percent  (50%)  of 
the  cost  of  all  its  components.  The  cost  of 
components  shall  include  transportation 
costs  to  the  place  of  incorporation  into  the 
end  product  and  U.S.  duty  (whether  or  not  a 
duty-free  entry  certificate  may  be  issued).  A 
component  shall  also  be  considered  to  have 
been  mined,  produced,  or  manufactured  in 
the  United  States  (regardless  of  its  source  in 
fact)  if  the  end  product  in  which  it  is 
incorporated  is  manufactured  in  the  United 
States  and  the  component  is  of  a  class  or 
kind  (A)  determined  by  the  Government  to  be 
not  mined,  produced,  or  manufactured  in  the 
United  States  in  sufficient  and  reasonably 
available  commercial  quantities  and  of  a 
satisfactory  quality,  or  (B)  as  to  which  the 
Secretary  concerned  has  determined  that  it 
would  be  inconsistent  with  the  public  interest 
to  apply  the  restrictions  of  the  Buy  American 
Act. 

(v)  "Foreign  end  product"  means  an  end 
product  other  than  a  domestic  end  product. 

(vi)  "Qualifying  country  end  product" 
means  (A)  a  participating  country  end 
product:  (B)  an  FMS/Offset  arrangement 
country  end  product  when  the  applicable 
Determination  and  Findings  has  been  made 
waiving  the  Buy  American  Act  restrictions:  or 
(C)  a  defense  cooperation  country  agreement 
listed  item. 

(vii)  "Participating  country  end  product" 
means  (A)  an  unmanufactured  end  product 
mined  or  produced  in  a  participating  country, 
or  (B)  an  end  product  manufactured  in  a 
participating  country  if  the  cost  of  its 
qualifying  country  components  and  its 
components  mined,  produced,  or 
manufactured  in  the  United  States  exceeds 
fifty  percent  (50%)  of  the  cost  of  all  its 
components.  The  cost  of  components  shall 
Include  transportation  costs  to  the  place  of 
incorporation  into  the  end  product  and  any 
duty  whether  or  not  duty  is,  in  fact,  paid. 

(viii)  "FMS/Offset  arrangement  country 
end  product"  means  (A)  an  unmanufactured 
end  product  mined  or  produced  in  an  EMS/ 
Offset  arrangement  country,  or  an  end 
product  manufactured  in  an  FMS/Offset 
arrangement  country  if  the  cost  of  its 
qualifying  country  components  and  its 
components  which  are  mined,  produced,  or 
manufactured  in  the  United  States  exceeds 
fifty  percent  (50%)  of  the  cost  of  all  its 
components.  The  cost  of  components  shall 
include  transportation  costs  to  the  place  of 
incorporation  into  the  end  product  and  any 
duty  whether  or  not  duty  is.  in  fact,  paid.  To 
obtain  the  waivers  necessary  to  accord 
preferential  treatment  for  an  FMS/Offset 
arrangement  country  end  product,  see  the 
procedures  at  DoD  FAR  Supplement 
225.7310(c)(2)(i). 

(ix)  "Defense  cooperation  country  end 
product"  means  an  item  listed  in  the  defense 
cooperation  country  agreement  and  produced 
in  that  country. 

(b)  The  Contractor  agrees  that  there  will  be 
delivered  under  this  contract  only  domestic 
end  products  unless,  in  its  offer,  it  specified 
delivery  of  foreign  end  products  in  the  clause 
entitled  "Buy  American  Act  and  Balance  of 
Payments  Program  Certificate."  An  offer 
certifying  thai  a  qualifying  country  end 
product  will  be  supplied  requires  the 


Contractor  to  supply  a  qualifying  country  end 
product  or,  at  the  Contractor's  option,  a 
domestic  end  product.  An  offer  based  on 
supplying  a  nonqualifying  country  end 
product,  if  accepted,  will  permit  the 
Contractor  to  supply  a  product  without 
regard  to  the  requirements  of  this  clause. 

(c)  Offers  will  be  evaluated  in  accordance 
with  the  policies  and  procedures  of  FAR  Part 
25  and  DoD  FAR  Supplement  Part  225. 

(d)  Generally,  when  the  Buy  American  Act 
is  applicable,  each  nonqualifying  country 
offer  of  defense  equipment  shall  be  adjusted 
for  the  purpose  of  evaluation  by:  (i)  Adding 
50%  of  the  offer,  exclusive  of  duty:  (ii)  adding 
6%  of  the  o^er,  inclusive  of  duty,  if  a 
domestic  offer  is  from  a  large  business  that  is 
not  a  labor  surplus  area  concern;  or  (iii) 
adding  12%  of  the  offer,  inclusive  of  duty,  if 
the  domestic  offer  is  from  a  small  business 
concern  or  any  labor  surplus  area  concern. 
Evaluation  will  be  inclusive  or  exclusive  of 
duty  whichever  results  in  the  greater 
evaluated  price.  See  DoD  FAR  Supplement 
225.1  for  procedures  and  exceptions. 

(e)  Generally,  when  the  Balance  of 
Payments  Program  applies,  each 
nonqualifying  country  offer  of  defense 
equipment  shall  be  adjusted  for  the  purpose 
of  evaluation  by  increasing  the  offer  by  50%. 
See  DoD  FAR  Supplement  225.3  for 
procedures  and  exceptions. 

(End  of  clause) 

252.225-7002    Qualifying  country  sources 
as  subcontractors. 

As  prescribed  at  225.109(d)(S-72). 
insert  the  following  clause: 

QUAUFYING  COUNTRY  SOURCES  AS 
SUBCONTRACTORS  (OCT  1980) 

No  qualifying  country  source  (DoD  FAR 
Supplement  225.001).  subject  to  the 
restrictions  set  forth  in  DoD  FAR  Supplement 
Subpart  225.74,  or  U.S.  source  is  to  be 
precluded  from  competing  for  subcontracts. 

(End  of  clause) 

252.225-7003    Nondomestic  construction 
materials. 

As  prescribed  at  225.205(S-70).  insert 
the  following  clause: 

NONDOMESTIC  CONSTRUCTION 
MATERIALS  (OCT  1966) 

The  requirements  of  the  clause  of  this 
contract  entitled  "Buy  American  Act"  do  not 
apply  to  the  items  set  forth  below. 

(Insert  list  here) 

(End  of  clause) 

252.225-7004    Identification  of 
expenditures  in  ttie  United  States. 

(a)  As  prescribed  at  225.305(c).  insert 
the  following  clause: 

IDENTIFICATION  OF  EXPENDITURES  IN 
THE  UNITED  STATES  (OCT  1966) 

(a)  On  each  invoice,  voucher,  or  other 
request  for  payment  under  this  contract  the 
Contractor  shall  identify  that  part  of  the 
requested  payment  which  represents 
estimated  expenditures  in  the  United  States. 
Identification  shall  consist  of  stating  the  full 
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craoont  of  the  payment  requested,  subdivided 
into  the  following  categories: 

1.  United  States  end  products — 
expenditnres  for  material  and  equipotent 
manufactured  or  produced  in  the  United 
States,  excluding  transportation; 

2.  United  States  services— expenditures  lor 
services  performed  in  the  United  States, 
including  charges  for  overhead,  other  inidirect 
costs,  and  profit: 

3.  Transportation  on  United  Stales 
carriers — expenditures  for  transportation 
furnished  by  United  Stales  flag,  ocean, 
surface,  and  air  carriers;  and 

4.  Expenditures  not  identified  under  1,  2. 
and  3  above. 

(b)  If  this  contract  is  principally  for 
supplies  or  if  the  Contractor  is  not  an 
incorporated  concern  incorporated  in  the 
United  States,  or  an  unincorporated  concern 
having  its  principal  place  of  business  in  the 
United  States,  the  amounts  identified  under 
[ayi.  fa]2,  and  (a]3  above  will  be  limited  to 
payments  made  pursuant  to  the  requirements 
either  of  the  "United  States  Products  and 
Services"  clause,  if  any,  or  of  any  other 
specific  provision  of  this  contract  that 
obligates  the  Contractor  to  procure  certain 
materials,  equipment,  transportation,  or 
services  from  United  Slates  sources. 

(c)  The  identification  of  expenditures 
required  under  (a)  above  may  be  expressed 
either  as  dollar  amounts  or  as  percentages 
applicable  to  the  total  amount  of  the  request 
for  payment. 

(d)  The  identification  will  be  based  on 
reasonable  estimates  by  the  Contractor. 
Nothing  in  this  clause  requires  the 
establishment  or  maintenance  of  detailed 
accounting  records  or  gives  the  United  States 
Government  any  right  to  audit  the 
Contractor's  books  or  records. 

(End  of  clause) 

2S2.22S-7005    Buy  Anwrtcan  Acf-Trade 
Agreemants  Act— Balanc*  of  PaynMirts 
Program  Ccrtificata. 

As  prescribed  at  225.407(a)(1),  iiwert 
the  following  provision: 

BUY  AMERICAN— TRADE  AGREEMENTS- 
BALANCE  OF  PAYMENTS  PROGRAM 
CERTIFICATE  (MAY  198B) 

(a)  The  Offeror  hereby  certifies  that  each 
end  product,  except  the  end  products  listed 
below,  is  a  domestic  end  product  (as  defined 
in  the  clause  entitled  "Buy  American  Act. 
Trade  Agreements  Act  and  Balance  of 
Payments  Program"),  and  that  components  of 
unknown  origin  have  been  considered  to 
have  been  mined,  produced,  or  manufactured 
outside  the  United  States  or  a  qualifying 
country. 


Excluded  End  Products 

UntlfmHo. 

Counkyolatvn 

■    ■ 

(tat  M  iwonuiy) 

country  end  products  over  other  end 
products.  In  order  to  obtain  such  preferences 
in  the  evaluation  of  each  exckded  end 
product  listed  in  (a)  above,  it  is  necessary 
that  offerors  identify  and  certify,  below, 
those  excluded  end  products  identified  above 
that  are  qualifying  country  end  products, 
designated  country  end  products,  or 
Caribbean  Basin  country  end  products. 
Products  which  are  not  identified  and 
certified  below  will  not  be  deemed  qualifying 
country  end  products,  designated  country  end 
products,  or  Caribbean  country  end  products. 
Offerors  must  certify  by  mscrting  the 
applicable  line  item  numbers  in  the 
appropriate  brackets. 

(i)  The  offeror  certifies  that  the  following 
supplies  qualify  as  "  participating  country 
end  products"  as  that  term  is  defmed  in  the 
clause  entitled  "Buy  American  Act.  Trade 
Agreements  Act,  and  Balance  of  Payments 
Program". 

(Insert  line  item  no.) 

(ii)  The  offeror  certifies  that  the  following 
supplies  qualify  as  "FMS/Offset  arrangement 
country  end  products"  as  that  term  is  defined 
in  the  clause  entitled  "Buy  American  Act. 
Trade  Agreements  Act.  and  Balance  of 
Payments  Program,"  if  the  Government 
makes  the  necessary  waivers. 

(Insert  line  item  no.) 

(iii)  The  offeror  certifies  that  the  following 
supplies  quahfy  as  "defense  cooperation 
country  end  products"  as  that  term  is  defined 
in  the  clause  entitled  "Buy  American  Act. 
Trade  Agreements  Act,  and  Balance  of 
Payments  Program." 


(Insert  line  item  no.) 

(iv)  The  offeror  certifies  that  the  following 
supplies  qualify  as  "designated  country  end 
products"  as  that  term  is  defined  in  the 
clause  entitled  "Buy  American  Act.  Trade 
Agreements  Act,  and  Balance  of  Payments 
Program". 


(b)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end  products, 
qoanfying  country  end  products,  designated 
country  end  products  and  Caribbean  Basin 


(Insert  line  item  no.) 

(v)  The  Offeror  certifies  that  the  following 
supplies  quahfy  as  "Caribbean  Basin  country 
end  products"  as  that  term  is  defined  in  the 
clause  entitled  "Buy  American  Act,  Trade 
Agreements  Act,  and  the  Balance  of 
Payments  Program." 

(Insert  Kne  item  no.) 

(c)  Offers  will  be  evaluated  in  accordance 
with  the  policies  and  procedures  of  FAR  Part 
25  and  DoD  FAR  Supplement  Part  225. 
(End  of  Certificate) 

252.225-7006    Buy  American  Act,  Trada 
Agreements  Act.  and  The  BalarKe  of 
Payments  Program. 

As  prescribed  at  225.407(a)(2).  insert 
the  following  clause: 
BUY  AMERICAN  ACT,  TRADE 
AGREEMENTS  ACT.  AND  THE  BALANCE 
OF  PAYMENTS  PROGRAM  (MAY  1988) 

(a)  This  clause  implements  the  Buy 
American  Act  (41  U.S.C.  section  lOa-d).  the 
Trade  Agreements  Act  of  1979  (19  U.S.C.  2501 
et  seq.),  and  the  Department  of  Defense 
Balance  of  Payments  Program  and  the 


Caribbean  Basin  Initiative  as  provided  for  in 
Executive  Order  12260.  by  providing  a 
preference  to  domestic  end  products  over 
foreign  end  products,  except  for  certain 
foreign  end  products  which  m«et  the 
requirements  for  classification  as  qualifying 
country  end  products,  designated  cotjntry  md 
products  or  Caribbean  Basin  end  prodiicts. 
For  the  purpose  of  tiiis  clause — 

(i)  "Components"  means  those  articles, 
materials,  and  supplies  incorporated  directly 
into  the  end  products. 

(ii)  "Qualifying  country  component"  means 
(A)  an  item  mined,  produced,  or 
manufactured  in  a  participating  country  or  in 
an  FMS/Offset  arrangement  country  when 
the  applicable  DiF  has  been  made  waiving 
the  Buy  American  Act  restrictions:  or  (B)  any 
item  listed  in  a  defense  cooperation  country 
agreement. 

(iii)  "End  product"  means  those  articles, 
materials,  and  supplies  to  be  acquired  for 
public  use  under  the  contract. 

(iv)  "Domestic  end  product"  means  (A)  an 
unmanufactured  end  product  which  has  been 
mined  or  produced  in  the  United  States,  or  (B) 
an  end  product  manufactured  in  the  United 
States  if  the  cost  of  its  qualifying  country 
components,  and  its  components  which  are 
mined,  produced,  or  manufactured  in  the 
United  States  exceeds  fifty  percent  (50%)  of 
the  cost  of  all  its  components.  The  cost  of 
components  shall  include  transportation 
costs  to  the  place  of  incorporation  into  the 
end  product  and  U.S.  duly  (whether  or  not  a 
duty-free  entry  certificate  may  be  issued).  A 
component  shall  also  be  considered  to  have 
been  mined,  produced,  or  manufactured  in 
the  United  States  (regardless  of  its  source  in 
fact)  if  the  end  product  in  which  it  is 
incorporated  is  manufactured  in  the  United 
States  and  the  component  is  of  a  class  or 
kind  (A)  determined  tjy  the  Government  to  be 
not  mined,  produced,  or  manufactured  in  the 
United  States  in  sufficient  and  reasonably 
available  commercial  quantities  and  of  a 
satisfactory  quality,  or  (B)  as  to  which  the 
Secretary  concerned  has  determined  that  it 
would  be  inconsistent  with  the  public  interest 
to  apply  the  restrictions  of  the  Buy  American 
Act 

(v)  "Foreign  end  product"  means  an  end 
product  other  than  a  domestic  end  product. 

(vi)  "Qualifying  country  end  product" 
means  (A)  a  participating  country  end 
product;  (B)  an  FMS/Offset  arrangement 
country  end  product  when  the  applicable 
Determination  and  Findings  has  been  made 
waiving  the  Buy  American  Act  restrictions;  or 
(C)  a  defense  cooperation  country  agreement 
listed  item. 

(vii)  "Participating  country  end  product" 
means  (A)  an  unmanufactured  end  product 
mined  or  produced  in  a  participating  country, 
or  (B)  an  end  product  manufactured  in  a 
participating  country  if  the  cost  of  its 
qualifying  country  components  and  its 
components  mined,  produced,  or 
manufactured  In  the  United  States  exceeds 
fifty  percent  (50%)  of  the  cost  of  all  its 
components.  The  cost  of  components  shall 
include  transportation  costs  to  the  place  of 
incorporation  mio  the  end  product  and  any 
duty  whether  or  not  duty  is,  in  fact.  paid. 
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(viii)  "FMS/Offset  arrangement  country 
end  product"  means  (A)  an  unmanufactured 
end  product  mined  or  produced  in  an  FMS/ 
Offset  arrangement  country,  or  (B)  an  end 
product  manufactured  in  an  FMS/Offset 
arrangement  country  if  the  cost  of  its 
qualifying  country  components  and  its 
components  which  are  mined,  produced,  or 
manufactured  in  the  United  States  exceeds 
fifty  percent  (50%)  of  the  cost  of  all  its 
components.  The  cost  of  components  shall 
include  transportation  costs  to  the  place  of 
incorporation  into  the  end  product  and  any 
duly  whether  or  not  duty  is.  in  fact,  paid.  To 
obtain  the  waivers  necessary  to  accord 
preferential  treatment  for  an  FMS/Offset 
arrangement  country  end  product,  see  the 
procedures  at  DoD  FAR  Supplement 
225.7310(c)(2)(i). 

(ix)  "Defense  cooperation  country  end 
product"  means  aq.  item  listed  in  the  defense 
cooperation  country  agreement  and  produced 
in  that  country. 

(x)  "Designated  country  end  product" 
means  an  article  that  (A)  is  wholly  the 
growth,  product,  or  manufacture  of  the 
designated  country,  or  (B)in  the  case  of  an 
article  which  consists  in  whole  or  in  part  of 
materials  from  another  country  or 
instrumentality,  has  been  substantially 
transformed  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
includes  services  (except  transportation 
services)  incidental  to  its  supply;  Provided. 
That  the  value  of  those  incidental  services 
does  not  exceed  that  of  the  product  itself  It 
does  not  include  service  contracts  as  such. 

(xi)  "Caribbean  Basin  country  end  product" 
means  (A)  an  article  that  (IJ  is  wholly  the 
growth,  product,  or  manufacture  of  a 
Caribbean  Basin  country  (as  defined  in 
section  25.401  of  the  Federal  Acquisition 
Regulation  (FAR)),  or  (2J  in  the  case  of  an 
article  which  consists  in  whole  or  in  part  of 
materials  from  another  country  or 
instrumentality,  has  been  substantially 
transformed  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
includes  services  (except  transportation 
services)  incidental  to  its  supply:  Provided. 
that  the  value  of  those  incidental  services 
does  not  exceed  that  of  the  product  itself.  It 
does  not  include  service  contracts  as  such. 
(B)  The  term  excludes  products  which  are 
excluded  from  duty-free  treatment  for 
Caribbean  countries  under  the  Caribbean 
Basin  Economic  Recovery  Act  under  19 
U.S.C.  2703(b).  These  exclusions  presently 
consist  of  (IJ  textiles  and  apparel  articles 
which  are  subject  to  textile  agreements;  (2J 
footwear,  handbags,  luggage,  flat  goods,  work 
gloves,  and  leather  wearing  apparel  not 
designated  as  eligible  articles  for  the  purpose 
of  the  Generalized  System  of  Preferences 
under  title  V  of  the  Trade  Act  of  1974:  (3) 
tuna,  prepared  or  preserved  in  any  manner  in 
airtight  containers;  (4)  petroleum,  or  any 
product  derived  from  petroleum,  and  (5) 
watches  and  watch  parts  (including  cases, 
bracelets  and  straps),  of  whatever  type 
including,  but  not  limited  to,  mechanical, 
quart2  digital  or  quartz  analog,  if  such 


watches  or  watch  parts  contain  any  material 
which  is  the  product  of  any  country  to  which 
TSUS  column  2  rates  of  duty  apply. 

(b)  The  Contractor  agrees  that  there  will  be 
delivered  under  this  contract  only  domestic 
end  products  unless,  in  its  offer,  it  specified 
delivery  of  foreign  end  products  in  the  clause 
entitled  Buy  American  Act,  Trade 
Agreements  Act,  and  Balance  of  Payments 
Program  Certificate.  An  offer  certifying  that  a 
qualifying  country  end  product,  a  designated 
country  end  product,  or  a  Caribbean  Basin 
country  end  product  will  be  supplied  requires 
the  Contractor  to  supply  a  qualifying  country 
end  product,  a  designated  country  end 
product,  or  a  Caribbean  Basin  country  end 
product  whichever  is  certified,  or,  at  the 
Contractor's  option,  a  domestic  end  product. 
An  offer  based  on  supplying  a  nonqualifying 
country  end  product,  if  accepted,  will  permit 
the  Contractor  to  supply  a  product  without 
regard  to  the  requirements  of  this  clause; 
however,  Contractors  may  not  supply  an  end 
product  listed  at  DoD  FAR  Supplement 
225.403{S-70)  with  a  total  value  at  or  above 

dollars  ($  )  (Contracting  Officers 

shall  insert  the  dollar  threshold  amount 
referenced  in  FAR  25.402(a)  distributed 
through  agency  procedures  in  accordance 
with  FAR  25.402(a))  from  a  country  not  listed 
at  FAR  25.401,  except  as  provided  at  DoD 
FAR  Supplement  225.402(b). 

(c)  Offers  will  be  evaluated  in  accordance 
with  the  policies  and  procedures  of  FAR  Part 
25  and  DoD  FAR  Supplement  Part  225. 

(d)  Generally,  when  the  Buy  American  Act 
is  applicable,  each  nonqualifying  country 
offer  of  defense  equipment  shall  l>e  adjusted 
for  the  purpose  of  evaluation  by:  (i)  Adding 
50%  of  the  offer,  exclusive  of  duty;  (ii)  adding 
6%  of  the  offer,  inclusive  of  duty,  if  a 
domestic  offer  is  from  a  large  business  that  is 
not  a  lalrar  surplus  area  concern:  or  (iii) 
adding  12%  of  the  offer,  inclusive  of  duty,  if 
the  domestic  offer  is  from  a  small  business 
concern  or  any  labor  surplus  area  concern. 
Evaluation  will  be  inclusive  or  exclusive  of 
duty  whichever  results  in  the  greater 
evaluated  price.  See  DoD  FAR  Supplement 
225.1  for  procedures  and  exceptions. 

(e)  Generally,  when  the  Balance  of 
Payments  Program  applies,  each 
nonqualifying  country  offer  of  defense 
equipment  shall  t>e  adjusted  for  the  purpose 
of  evaluation  by  increasing  the  offer  by  50%, 
See  DoD  FAR  Supplement  225.3  for 
procedures  and  exceptions. 

(f)  Generally,  when  the  Trade  Agreements 
Act  applies,  offers  of  designated  and 
Caribbean  Basin  country  end  products  will  be 
evaluated  without  the  Buy  American  Act  and 
Balance  of  Payments  Program  price 
adjustments  discussed  in  paragraphs  (d)  and 
(e)  above.  See  FAR  and  DoD  FAR 
Supplement  225.4  for  procedures  and 
exceptions. 

(End  of  clause) 

252.225-7007    SuppHes  to  be  accorded 
duty-free  entry. 

As  prescribed  at  225.605,  insert  the 
following  clause: 

SUPPUES  TO  BE  ACCORDED  DUTY-FREE 
ENTRY  (DEC  1965) 

In  accordance  with  paragraph  (a)  of  the 
clause  entitled  "Duty-Free  Entry."  the 


following  supplies  are  hereby  identified  as 
supplies  to  be  accorded  duty-free  entry: 

(End  of  clause) 

252.225-7008    Duty-free  entry— qualifying 
country  end  products  arwj  supplies. 

As  prescribed  at  225.605,  insert  the 
following  clause: 

DUTY-FREE  ENTRY— QUAUFYING 
COUNTRY  END  PRODUCTS  AND  SUPPLIES 
(AUG  1984) 

(a)  The  requirements  of  this  clause  apply  to 
this  contract  and  subcontracts,  which  term 
includes  purchase  orders,  that  involve 
supplies  to  be  accorded  duty-free  entry, 
whether — 

(1)  Placed  directly  with  a  foreign  concern 
as  a  prime  contract:  or 

(2)  As  a  subcontract  or  purchase  order 
under  a  contract  placed  with  a  domestic 
concern. 

(b)  Except  as  otherwise  approved  by  the 
Contracting  Officer,  no  amount  is  or  will  be 
included  in  the  contract  price  on  account  of 
duty  with  respect  to — 

(1)  All  end  items  which  constitute 
"qualifying  country  end  products"  (as  defined 
In  DoD  FAR  Supplement  225.001)  to  be 
delivered  under  this  contract;  and 

(2)  All  supplies  (including,  without 
limitation,  raw  materials,  components,  and 
intermediate  assemblies)  produced  or  made 
in  qualifying  countries,  which  are  to  be 
incorporated  in  the  end  items  to  be  delivered 
under  this  contract;  Provided,  That  such  end 
items  are  manufactured  in  the  United  States 
or  in  a  qualifying  country,  except  supplies 
imported  into  the  United  States  prior  to  the 
date  of  this  contract  or.  in  the  case  of 
supplies  Imported  by  a  first  or  lower  tier 
subcontractor  hereunder,  prior  to  the  date  of 
the  subcontract. 

(c)  Unless  the  Contracting  Officer 
otherwise  agrees,  duty-free  entry  certificates 
will  not  be  furnished  under  fixed-price 
contracts  which  were  based  on  supplying  a 
domestic  end  item  or  component  unless  the 
Contractor  agrees  to  negotiate  an  appropriate 
reduction  in  contract  price  if  the  Contractor, 
subsequent  to  award,  decides  to  furnish  a 
qualifying  country  end  product  or  component. 

(d)  The  Contractor  warrants  that  all  such 
qualifying  country  supplies,  for  which  duty- 
free entry  is  to  be  claimed,  are  intended  to  be 
delivered  to  the  Government  or  incorporated 
in  the  end  items  to  be  delivered  under  this 
contract  and  that  duty  shall  be  paid  by  the 
Contractor  to  the  extent  that  such  supplies,  or 
any  portion  thereof  (if  not  scrap  or  salvage) 
are  diverted  to  nongovernmental  use  other 
than  as  a  result  of  a  competitive  sale  made, 
directed,  or  authorized  by  the  Contracting 
Officer. 

(e)  The  Government  agrees  to  execute 
duty-free  entry  certificates  and  to  afford  such 
assistance  as  appropriate  in  order  to  obtain 
the  duty-free  entry  of  qualifying  country  end 
products  as  to  which  the  shipping  documents 
bear  the  notation  specified  in  paragraph  (f) 
below,  except  as  the  Contractor  may 
otherwise  agree. 

(f)  All  shipping  documents  submitted  to 
Customs,  covering  foreign  end  products  or 


46362 


Federai  '^"g^^gL^^jj^j^^^A'P-  2^  /.Tuesday.  December  23.  196^  /  Rutes  and  Regulations 


Federal  Register  /  Vol.  51.- Wo.  246  /  Tuesday.  December  23.  1986  /  Rnlea  and  Regulations       46363 


supplies  for  which  duly-free  entry  certificates 
are  ^o  be  issued  in  accordance  with  this 
clause,  shall  (1)  consign  the  shipoaenU  to  the 
appropriate  (i)  Military  Department  in  care  of 
the  particular  Contractor,  including  the 
Contractor's  delivery  address,  or  |ii)  lim 
appropriate  military  iofttallatioa:  and  (2)  bear 
the  following  information: 

(i)  prime  contract  number  plus  delivery 
order,  if  applicable: 

(ii)  number  of  the  subcontract/purchase 
order  for  foreign  supplies,  if  applicable; 
(iii)  identification  of  carrier 
(iv)  the  notation:  "UNITED  STATES 
GOVER.VMENT.  DEPARTMENT  OF 
DEFENSE  Duty-Free  Entry  to  be  claimed 
pursuant  to  Schedule  8.  Part  3,  Item  No. 
832.0a  Tariff  Schedules  of  the  United  States. 
Upon  arrival  of  shipment  at  the  appropriate 
port  of  entry.  District  Director  of  Customs, 
please  release  shipment  under  19  CFR  Part 
142  and  notify  Commander.  Defense  Contract 
Administration  Services  Region  (DCASR) 
New  York.  ATTN:  Customs  Function.  201 
Varick  Street.  New  York.  New  York  10014.  for 
execution  of  Customs  Forms  7501.  7501  A,  or 
7506  and  any  required  duty-free  entry 
certificates."  (Note:  The  above  notation  shall 
be  used  only  for  direct  shipments  to  a  U.S. 
military  installation.  In  cases  where  the 
shipment  will  be  consigned  to  other  than  a 
military  installation,  e.g..  a  domestic 
contractor's  plant,  the  shipping  document 
natation  shall  be  altered  to  insert  the  name 
and  address  of  the  contractor,  agent  or 
broker  who  will  notify  Commander.  Defense 
Contract  Administration  Services  Region 
(DCASR)  New  York,  for  execution  of  the 
duty-free  entry  certiHcates.) 

(v)  gross  weight  in  poonds  (if  fiietght  is 
based  on  space  tonnage,  slate  cubic  feet  in 
addition  to  gross  shipping  weight); 
(vi)  estimated  value  in  U.S.  dollars:  and 
(vii)  Activity  Address  Number  of  the 
Contract  Administration  Office  (CAO) 
actually  administering  the  prime  contract, 
e-g.,  for  DCASMA  Dayfoa  DLAflDP. 
(g)  Preparation  of  Customs  Forms. 

(1)  Elxcept  for  shipments  consigned  to  a 
military  installatioa  the  Contractor  shall 
prepare,  or  authorize  an  agent  to  prepare,  any 
customs  forms  required  for  the  entry  of 
foreign  supplies  in  connection  with  DoD 
contracts  into  the  United  States,  its 
possessions,  or  Puerto  Rico.  The  completed 
customs  forms  shall  be  submitted  to  the 
District  Director  of  Customs  with  a  copy  to 
DCASR  NY  for  execution  of  any  required 
duty-free  entry  certificates.  Shipments 
consigned  directly  to  a  military  installation 
will  be  released  in  accordance  %vith  sections 
10.101  and  10.102  of  the  U.S.  Customs 
Regulations. 

(2)  For  shipments  containing  both  supplies 
which  are  to  be  accorded  duty-free  entry  and 
supplies  which  are  not,  the  Contractor  shall 
identify  on  the  customs  forms  those  items 
which  are  eligible  for  duty  free  entry. 

(h)  The  Contractor  agrees  to  prepare  (if  this 
contract  is  placed  direct  with  a  foreign 
supplier)  or  to  instruct  tiie  foreign  supplier  to 
prepare  a  sufficient  number  of  copies  of  the 
bill  of  lading  (or  other  shipping  document)  so 
that  at  least  two  of  the  copies  accompanying 
the  shipment  will  be  available  for  use  by  the 
District  Director  of  Customs  at  the  port  of 


entry  »fid  to  consign  the  shipment  as 
specified  in  ff)  above,  and  lo  mark  the 
exterior  of  all  packages  as  follows: 

(1)  "UNITED  STATES  GOVERNMENT. 
DEPARTMENT  OF  DEFENSE"  and 

(2)  the  Activity  Address  Number  applicable 
to  the  contract  administration  office  actually 
administering  the  prime  contract. 

fi)  The  Contractor  agrees  to  ensure  that  the 
Contracting  Officer  admintsf ering  the  prime 
contract  is  notified  in  writing  of  any  pnirchase 
under  the  contract  of  qualifying  country 
supplies  to  be  accorded  duty-free  entry  that 
are  to  be  imported  into  the  United  States  for 
delivery  to  the  Government  or  for 
incorporation  in  end  items  to  be  delivered  to 
the  Government.  Such  notice  shall  be 
furnished  to  the  CAO  immediately  upon  the 
award  to  the  qualifying  country  supplier.  The 
notice  shall  identify; 

(1)  Prime  contract  number  plus  delivery 
order  number  if  applicable; 

(2)  Total  dollar  value  of  the  prime  contract 
or  delivery  order 

(3)  Expiration  date  of  the  prime  contract  or 
delivery  order, 

(4)  Foreign  supplier  name: 

(5)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies; 

(6)  Total  dollar  value  of  the  subcontract  for 
foreign  supplies; 

(7)  Expiration  dale  of  the  subconlract  for 
foreign  supplies; 

(8)  List  of  items  purchased:  and 

(9)  Certification  by  the  purchaser  of  foreign 
supplies;  I  certify  that  all  such  supplies  for 
which  duty-free  entry  is  to  be  claimed  are 
intended  to  be  delivered  to  the  Government 
or  incorporated  in  the  end  items  lo  be 
delivered  under  this  contract,  and  that  duty 
shall  be  paid  by  the  Contractor  to  the  extent 
that  such  supplies,  or  any  portion  thereof  (if 
not  scrap  or  salvage)  are  diverted  to 
nongovernmental  use  other  than  as  a  result  of 
a  competitive  sale  made,  directed  or 
authorized  by  the  Contracting  Officer 

(10)  The  qualifying  country;  and 

(11)  The  scheduled  delivery  date(s). 

(j)  This  clause  shall  not  apply  to  purchases 
of  qualifying  country  supplies  in  connection 
with  this  contract  if  (1)  such  qualifying 
country  supplies  are  identical  in  nature  with 
supplies  purchased  by  the  Contractor  or  any 
subcontractor  hereunder  in  connection  with 
its  commercial  business;  and  (2)  it  is  not 
economical  or  feasible  lo  account  for  such 
supplies  so  as  to  assure  that  the  amount  of 
such  supplies  for  which  duty-free  entry  is 
claimed  pursuant  to  this  clause  does  not 
exceed  the  amount  thereof  purchased  in 
connection  with  this  contract. 

(k)  The  Contractor  agrees  to  insert  the 
substance  of  this  clause,  including  this 
paragraph  (k)  in  all  subcontrads  for  supplies 
hereunder  Each  such  subcontract  shall 
require  the  subcontractor  to  identify  this 
contract  by  its  contract  number  on  any 
shipping  documents  submitted  lo  Customs 
covering  supplies  for  which  duty-free  enlry  is 
to  be  claimed  pursuant  lo  this  clause.  The 
Contractor  also  agrees  to  ensure  that  the 
name  and  address  of  the  Contracting  Officer 
administering  the  prime  contract  (name  and 
address  of  the  CAO  cognizant  of  the  prime 
contract),  and  its  Activity  Address  Number 
(Appendix  N  of  the  DoD  FAR  Supplement). 


and  the  information  required  by  (i)  (1).  (2) 
and  (3)  above  is  included  in  applicable 
subcontracts. 

(End  of  clause) 

2S2.22S-7009    Preference  for  certain 
domestic  conunodiftes. 

As  piTJscribed  at  22S.7002(b).  insert 
the  following  clause: 

PREFFJIENCE  FOR  CERTAIN  DOMESTIC 
COMMODITIES  (OCT  1980) 

The  Contractor  agrees  that  there  will  be 
delivered  under  Ibis  contract  only  such 
articles  of  food,  clothing,  cottoa  woven  silk 
and  woven  silk  blends,  spun  silk  yam  for 
cartridge  cloth,  synthetic  fabric,  coated 
synthetic  fabric,  or  wool  (whether  in  the  form 
of  fiber  or  yam  or  contained  in  fabrics, 
materials,  or  manufactured  articles)  as  have 
been  grown,  reprocessed,  reused,  or  produced 
in  the  United  States,  its  possessions,  or 
Puerto  Rico:  Provided.  That  (i)  this  clause 
shall  have  no  effect  lo  the  extent  Ihat  the 
Secretary  has  determined  that  a  satisfactory 
quality  and  sufficient  quantity  of  such 
articles  cannot  be  acquired  as  and  when 
needed  at  U.S.  market  prices;  (ii)  nothing 
herein  shall  preclude  the  delivery,  under  this 
contract,  of  foods  which  have  been 
manufactured  or  processed  in  the  United 
Stales,  its  possessions,  or  Puerto  Rico;  and 
(iii)  this  clause  shall  not  apply  to  chemical 
warfare  protective  clothing  produced  in 
qualifying  countries  (see  DoD  FAR 
Supplement  Part  225). 

(End  of  clause) 

252.225-7010    Domestic  wool  preference. 

As  prescribed  at  225.7002(c)(3).  insert 
the  following  clause: 

DOMESTIC  WOOL  PREFEREi^CE  (MAR 
1958) 

(a)  If  is  Congressional  policy  that,  in 
Department  of  Defense  procuremeiris. 
preference  shall  be  given  to  wool  grown, 
reprocessed,  reused,  or  produced  in  the 
United  States,  its  possessions,  or  Puerto  Rico, 
lo  the  extent  that  articles  containing  such 
wool  can  be  procured  as  and  when  needed  at 
United  States  market  prices. 

(b)  If,  on  the  date  of  opening  of  bids  or 
evaluation  of  proposals,  the  average  market 
price  of  domestic  wool  of  usable  grades  (as 
reported  by  grade  and  type  in  the  four  issues 
of  the  Department  of  Agriculture  "Market 
News  ■  immediately  preceding  the  date  of  bid 
opening  or  evaluation  of  proposals)  is  not 
more  than  ten  percent  (10%)  above  the 
average  of  the  prices  (for  usable  grades  and 
types)  which  reflect  the  cvrrenl  incentive 
price  established  by  the  Secretary  of 
Agriculture,  award  will  be  made  only  on  bids 
or  proposals  offering  domestically  produced 
articles  of  which  the  wool  component  is  one 
hundred  percent  (100%)  domestic  wool; 
Provided.  That  such  bids  or  proposals  are 
considered  reasonable  and  otherwise 
acceptable. 

(c)  If.  on  the  date  of  opening  of  bids  or 
evaluation  of  proposals,  the  average  market 
price  of  domestic  wool  of  usable  grades  (as 
reported  by  grade  and  type  in  the  four  issues 
of  the  Department  of  Agriculture  "Market 


News"  immediately  preceding  the  date  of  bid 
opening  or  evaluation  of  proposals)  is  more 
than  ten  percent  (10%)  above  the  average  of 
the  prices  (for  usable  grades  and  types) 
which  reflect  the  current  incentive  price,  or  to 
the  extent  that  the  Government's  requirement 
cannot  be  filled  by  awards  based  on 
paragraph  (b)  hereof,  there  will  be  added  to 
each  bid  or  proposal  offering  articles  of 
which  the  wool  component  is  one  hundred 
percent  (100"u)  foreign  wool,  an  evaluation 

factor  of  S per  yard  or  per  item,  and 

there  will  be  added  to  each  bid  or  proposal 
offering  articles  of  which  the  wool  component 
is  a  blend  of  domestic  and  foreign  wool  thai 
part  of  the  evaluation  factor  which  is  in  direct 
proportion  to  the  percentage  of  foreign  wool 
lo  be  used,  and  award  will  be  made  lo  the 
low  acceptable  bidder. 

(d)  For  the  purposes  of  (b)  and  (c)  above. 
the  average  market  price  of  domestic  wool  of 
usable  grades  shall  be  the  average  market 
price  of  the  representative  types  and  grades 
set  forth  in  DoD  FAR  Supplement 
225.7002(c)(6)  within  that  one  of  the 
categories  therein  set  forth  which  includes 
wool  which  would  meet  the  specifications, 
and  the  average  of  the  prices  which  reflect 
the  current  incentive  price  established  by  the 
Secretary  of  Agriculture  shall  be  the  average 
of  the  prices  set  forth  in  225.7002(c){6)  for  that 
category. 

(e)  While  bids  or  proposals  offering  articles 
using  foreign  wool  may  be  considered  and 
evaluated,  as  staled  above,  all  stages  of 
manufacturing  of  wool  (whether  foreign  or 
domestic)  must  be  performed  in  the  United 
Stales,  its  possessions,  or  Puerto  Rico,  as 
required  by  the  contract  clause  entitled 
"Preference  for  Certain  Domestic 
Commodities."  This  requirement  is  satisfied 
as  to  wool  noils,  reprocessed  or  reused  wool 
if  the  reprocessing  (i.e.,  garnetting  or 
combing)  and  ensuring  manufacture  is 
performed  in  the  United  Slates,  its 
possessions,  or  Puerto  Rico. 

(f)  The  Secretary  has  determined  Ihat,  lo 
the  extent  Ihat  any  foreign  wool  is  used 
under  an  award  made  pursuant  to  paragraph 
(c)  hereof,  a  satisfactory  quality  and 
sufficient  quantity  of  domestic  wool  cannot 
be  procured  as  and  when  needed  at  United 
Stales  market  prices. 

(End  of  clause) 

252.225-70 11     Preference  for  domestic 
specialty  metals  (major  programs). 

As  prescribed  at  225.7002(d)(1).  insert 
the  following  clause: 
PREf-ERENCE  FOR  DOMESTIC  SPECIALTY 
METALS  (MA)OR  PROGRAMS)  (OCT  1980) 

(a)  The  Contractor  agrees  that  any 
specialty  metals  (as  hereinafter  defined) 
incorporated  in  articles  delivered  under  this 
contract  will  be  melted  in  the  United  Slates, 
its  possessions,  or  Puerto  Rico;  Provided,  that 
this  clause  shall  have  no  effect  to  the  extent 
thai  (i)  the  Secretary  or  his  designee  has 
determined  Ihat  a  satisfactory  quality  and 
sufficient  quantity  of  such  articles  cannot  be 
acquired  as  and  when  needed  at  U.S.  market 
prices:  (ii)  the  acquisition  is  for  a  qualifying 
country  end  product:  or  (iii)  the  acquisition  is 
necessary  to  comply  with  agreements  with 
foreign  governments  requiring  the  United 


Slates  to  purchase  supplies  from  foreign 
sources  for  the  purposes  of  offsetting  sales 
made  by  the  U.S.  Government  or  U.S.  firms 
under  approved  programs  serving  defense 
requirements. 

(b)  For  the  purposes  of  this  clause,  the  term 
"specially  metals"  means; 

(i)  Steels,  where  the  maximum  alloy 
content  exceeds  one  or  more  of  the  following 
limits;  manganese.  1.65  percent:  silicon.  0.60 
percent:  or  copper.  0.60  percent  or  which 
contains  more  than  a25  percent  of  any  of  the 
following  elements:  aluminum,  chromium, 
cobalt,  columbium,  molybdenum,  nickel, 
titanium,  tungsten,  or  vanadium: 

(ii)  Metal  alloys  consisting  of  nickel,  iron- 
nickel  and  cobalt  base  alloys  containing  a 
total  of  other  alloying  metals  (except  iron)  in 
excess  of  ten  percent  (10%); 

(iii)  titanium  and  titanium  alloys;  or 

(iv)  zirconium  and  zirconium  base  alloys. 

(c)  The  Contractor  agrees  to  include  this 
clause,  including  this  paragraph  (c).  in  every 
subconlract  or  purchase  order  issued 
hereunder  unless  he  knows  that  the  item 
being  purchased  contains  no  specialty 
metals. 

(End  of  clause) 

252.225-7012    Preference  for  domestic 
specialty  metals. 

As  prescribed  at  225.7002(d)(2).  insert 
the  following  clause: 
PREFERENCE  FOR  DOMESTIC  SPECIALTY 
METALS  (OCT  1980) 

(a)  The  Contractor  agrees  that  any 
specialty  metals  (as  hereinafter  defined) 
furnished  by  It  or  purchased  by  il  for  direct 
incorporation  in  any  article  delivered  to  the 
Covemmeni  under  this  contract  shall  have 
been  melted  in  the  United  States,  its 
possessions,  or  Puerto  Rico;  Provided,  That 
this  clause  shall  have  no  effect  lo  the  extent 
Ihat  (i)  the  Secretary  or  his  designee 
determines  Ihat  a  satisfactory  quality  and 
sufficient  quantity  of  such  articles  cannot  be 
acquired  as  and  when  needed  at  U.S.  market 
prices:  (ii)  the  acquisition  is  for  a  qualifying 
country  end  product;  or  (iii)  the  acquisition  is 
necessary  lo  comply  with  agreements  with 
foreign  governments  requiring  the  United 
Stales  lo  purchase  supplies  from  foreign 
sources  for  the  purpose  of  offsetting  sales 
made  by  the  U.S.  Government  or  U.S.  firms 
under  approved  programs  serving  defense 
requirements. 

(b)  For  the  purposes  of  this  clause,  the  term 
'"specialty  metals"  means; 

(i)  steels,  where  the  maximum  alloy  content 
exceeds  one  or  more  of  the  following  limits; 
manganese,  1.65  percent:  silicon.  0.60  percent; 
or  copper,  0.60  percent  or  which  contains 
more  than  0.25  percent  of  any  of  the  following 
elements:  aluminum,  chromium,  cobalt, 
columbium,  molybdenum,  nickel,  titanium, 
tungsten,  or  vanadium: 

(ii)  metal  alloys  consisting  of  nickel,  iron- 
nickel  and  cobalt  base  alloys  containing  a 
total  of  other  alloying  metals  (except  iron)  in 
excess  of  ten  percent  (10%); 
(iii)  titanium  and  titanium  alloys:  or 
(iv)  zirconium  and  zirconium  base  alloys. 


(End  of  clause) 

252.225-70 1 3    Preference  for  domestic 
hand  or  measuring  tools. 

As  prescribed  at  225.7003.  insert  the 
following  clause: 

PREFERENCE  FOR  DOMESTIC  HAND  OR 
MEASURING  TOOLS  (APR  1984) 

The  Contractor  agrees  that  there  will  be 
delivered  under  this  contract  only  such  hand 
or  measuring  tools  as  have  been  produced  in 
the  United  States  or  its  possessions. 

(End  of  clause) 

252.225-7014    Duty-free  entry— additional 
provisions. 

As  prescribed  at  225.605.  insert  the 
following  clause: 
DUTY-FREE  ENTRY— ADDITIONAL 
PROVISIONS  (AUG  1984) 

(aj  The  requirements  of  this  clause 
supplement  the  clause  of  this  contract 
entitled  Duly-Free  Enlry.  and  both  of  these 
clauses  apply  to  this  contract  and 
subcontracts,  which  term  includes  purchase 
orders.  Ihat  involve  supplies  lo  be  accorded 
duly-free  entry  whether — 

(1)  Placed  directly  with  a  foreign  concern 
as  a  prime  contract:  or 

(2)  As  a  subcontractor  purchase  order 
under  a  contract  placed  with  a  domestic 
concern. 

(b)  Notification  for  Supplies  not  Previously 
Identified.  The  Contractor  shall  send  the 
notification  required  by  paragraph  (b)(1)  of 
the  Duly-Free  Enlry  clause  contained  in  this 
contract  to  the  Contracting  Officer 
administering  this  contract. 

(c)  Notification  Applicable  lo  All  Foreign 
Supplies.  In  addition  to  any  data  required  by 
paragraph  (b)(1)  of  the  Duty-Free  Entry 
clause,  the  Contractor  shall  furnish  the 
following  for  all  foreign  supplies  to  be 
imported  pursuant  to  paragraphs  (a)  or  (b)  of 
the  Duty-Free  Entry  clause.  This  information 
must  be  furnished  lo  the  Contracting  Officer 
administering  the  prime  contract  immediately 
upon  award  of  any  contract  or  subcontract 
involving  supplies  to  be  accorded  duly-free 
entry. 

(1)  Prime  contract  number  plus  delivery 
order  number  if  applicable; 

(2)  Total  dollar  value  of  the  prime  contract 
or  delivery  order 

(3)  Expiration  date  of  the  prime  contract  or 
delivery  order 

(4)  Foreign  supplier  name: 

(5)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies; 

(6)  Total  dollar  value  of  the  subcontract  for 
foreign  supplies; 

(7)  Expiration  date  of  the  subcontract  for 
foreign  supplies; 

(8)  List  of  items  purchased:  and. 

(9)  Certification  by  the  purchaser  of  foreign 
supplies;  I  certify  that  all  such  supplies  for 
which  duty-free  entry  is  lo  be  claimed  are 
intended  to  be  delivered  to  the  Govemment 
or  incorporated  in  the  end  items  to  be 
delivered  under  this  contract,  and  that  duty 
shall  be  paid  by  the  Contractor  to  the  extent 
that  such  supplies,  or  any  portion  thereof  (if 
not  scrap  or  salvage)  are  diverted  to 
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nongovernmental  use  other  than  an  a  muh  of 
a  competitive  sale  made,  directed  or 
authorized  by  the  Contracting  Officer. 

(d)  Inclusion  in  Subcontracts.  The 
Contractor  agrees  to  incorparste  the 
substance  of  this  clause,  including  this 
paragraph,  in  any  subcontract  (including 
purchase  orders)  in  accordance  with 
paragraph  [ij  (eye)  of  the  Duty-Free  Entry 
clause  of  this  contract.  The  Contractor  agrees 
to  ensure  that  the  name  and  address  of  the 
Contracting  Officer  administoing  the  prime 
contract  (name  and  addreaa  of  (be  CAO 
cognizant  of  the  prime  contract  and  its 
Activity  Address  Number  (Appendix  N  of  the 
DoO  FAR  SuppiencDl))  anid  die  infcmnation 
required  by  (c)  (1).  (2),  and  (3)  above  are 
included  in  applicable  subcontracts. 

(e)  Shipping  Documents.  For  the  purpose  of 
properly  completing  the  shipping  document 
instructions  as  required  by  paragraph  (f)  of 
the  Duty-Free  Entry  dense,  the  Contractor 
shall  insert  Defense  Contract  Administration 
Services  Region  (DCASR)  New  York.  ATTN: 
Customs  Function.  201  Varick  Street.  New 
York.  New  York  1004.  as  the  cognizant 
contract  administration  of^e  (for  paragraph 
(f)  only)  in  those  cases  when  the  shipment  is 
consigned  directly  to  a  military  installation. 
In  cases  when  the  shipment  will  be  consigned 
to  other  than  a  mihtary  installation,  e.g.  a 
domestic  contractor's  plant,  the  shipping 
document  notation  requii^  by  paragraph  {f] 
of  the  clause  shall  be  altered  to  insert  the 
name  and  address  of  the  Contractor,  agent  or 
broker  who  will  prepare  the  customs 
documentation  in  accordance  with  applicable 
customs  directives  m  anticipation  of  the 
execution  of  the  Dnty-Free  Entry  certificates. 
In  either  case,  the  shipping  documents  will 
contain  the  following  items  in  addition  to 
those  required  by  paragraph  (f)  of  the  [)uty- 
Free  Entry  clause: 

(1)  If  applrcabie.  delivery  order  number  on 
the  Government  prime  contract: 

(2)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies,  if  apphcable: 

(3)  Activity  Address  Number  of  the 
Contract  Administration  Office  (CAO) 
actually  administering  the  prime  contract, 
e.g..  for  DCASMA  Daytoa  DLA8DP. 

(f)  Preparation  of  Customs  Forms.  Except 
for  shipments  consigned  to  a  military 
installation,  the  Contractor  shall  prepare,  or 
authorize  an  agent  to  prepare,  any  customs 
forms  required  for  the  entry  of  foreign 
supplies  in  connection  with  DoD  contracts 
into  the  United  States,  its  possessions,  or 
Puerto  Rico.  The  completed  customs  forms 
shall  be  submitted  to  the  District  Director  of 
Customs  with  a  copy  to  EXTASR  NY  for 
execution  of  any  required  duty-free  entry 
certificates.  For  shipments  containing  both 
supplies  which  are  to  be  accorded  duty-free 
entry  and  supplies  which  are  not  the 
Contractor  shall  identify  on  the  customs 
forms  those  Items  which  are  eligible  for  duty- 
free entry  in  accordance  with  the  provisions 
of  the  Duty-Free  Entry  clause  contained  in 
this  contract.  Shipments  consigned  directly  to 
a  military  installation  will  be  released  in 
accordance  with  sections  latOI  and  10.102  of 
the  U.S.  Customs  Regulations. 

(g)  Exterior  Markings.  The  Contractor  shaD 
ensure  that  all  exterior  containers  are  marked 
in  accordance  with  paragraph  (g)  of  the  Duty- 


Free  Ehlry  daose.  inchxfing  the  following 
■dcfitional  data: 

(1)  -IWITED  STATES  GOVERNMENT. 
DEPARTMENT  OF  DEFENSE - 

(2)  the  Activity  Address  Number  applicable 

to  the  contract  administration  office  actually 

administering  the  prime  contract.  ,^^    ^. 

I  ■?>  r  ft  ?  J 

(EndofcUiiae) 

252.225-7015    UnttMl  SUtM  products 
ccrtHicat*  (MiUtary  Aaaistanc*  Program). 

A»  pre»criL,i.d  at  225.7205(a),  insert  the 
following  provision: 

UNITED  STATES  PRODUCTS  CERTIRCATE 
(MILITARY  ASSISTANCE  PROGRAM}  (DEC 
1962) 

To  the  extent  that  the  Government 
specifies  the  items  being  purchased  are  in 
impieowotatian  ol  the  Military  Assislaiice 
Program.  tb«  bidder  or  offeror  hereby 
certifies  that  each  such  item  furnished  wit)  b« 
a  United  States  end  product  (as  defined  in  the 
contract  claose  entitled  "United  Slates 
Products");  that  comportents  of  unknown 
origin  have  been  considered  to  have  been 
mined,  produced,  or  manufactured  outside 
the  United  States;  and  that  he  is  a  domestic 
concern. 

(End  of  provision) 

252.225-70 16    Unltad  States  products 
(MiMary  Aaalstanc*  Pto^mn). 

As  prescribed  at  225.7205(b),  insert 
the  following  clause: 

UNITED  STATES  PRODUCTS  (MHJTARY 
ASSISTANCE  PROGRAM)  (DEC  J962) 

(a)  To  the  extent  that  the  Covemmcat 
specifies  the  items  being  pnrchased  are  in 
implenealatioa  of  the  Miiitary  Assistance 
Program,  the  Contractor  agrees  that  there  will 
be  delivered  under  this  contract  only  United 
Slates  end  products. 

(b)  For  the  purpose  of  this  cJaase: 

(i)  "components"  means  those  articles, 
materials,  and  supplies,  which  are  directly 
incorporated  in  end  products. 

(ii)  "end  products"  means  those  articles, 
materials,  and  supplies,  which  are  acquired 
under  this  contract  for  public  use;  and 

(iii)  a  "United  States  end  product"  means — 

(A)  an  unmanufactured  end  product  which 
has  been  mined  or  produced  m  the  lArited 
States;  and 

(B)  an  end  product  manufactiu^d  in  the 
United  States  if  the  cost  of  the  components 
thereof  which  are  mined,  produced,  or 
manufactured  in  the  United  Stales  exceeds 
fifty  percent  (50%)  of  the  coat  of  all  iU 
compooents.  A  component  shall  b« 
considered  to  have  been  mined,  produced,  or 
manufactured  in  the  United  Sutes  (regardless 
of  its  source  in  fact)  if  the  end  product  in 
which  it  is  incorporated  is  manufactured  in 
the  United  States  and  the  component  is  of  a 
class  or  kind  determined  by  the  Government 
to  be  not  mined,  produced,  or  manufactured 
in  the  United  States  in  su^icient  and 
reasonably  available  commercial  quantities 
and  of  a  satisfactory  quality. 


(End  of  clause) 

25Z225-7017  UmMatiofi  of  sates 
commisstona  snd  tea*  for  toraign 
govarmnents. 

As  prescribed  at  22S.7305(f).  insert  the 
following  clause: 

UMITATION  OF  SALES  COMMISSfONS 
AND  FEES  FOR  FOREIGN  GOVERNMENTS 
(OCT  1980) 

Unless  the  sales  commission  and  fee  have 
been  identified  and  payment  thereof  has  been 
approved  in  wnting  by  the  Government  of 

.*  before  contract  award,  the 

foUowing  provisions,  as  appropriate,  shall 
apply. 

(a)  For  firm-fixed-price  contracts  or  fixed- 
price  contracts  with  economic  price 
adiustment: 

"The  Contractor  certifies  that  the  contract 
price  (inckiding  any  subcontracts  awarded 
hereunder)  docs  not  include  any  direct  or 
indirect  costs  of  sales  commissions  or  fees  for 
contractor  sales  represcnlatives  for  the 
solicitation  or  promotion  or  otherwise  to 
secure  the  conclusion  of  the  sale  of  any  of  the 
supplies  or  services  called  for  by  this 
contract  to  the  Government  of 


(b)  For  all  other  types  of  contracts: 
"Notwithstandmg  any  other  provision  of  IhK 
contract,  any  direct  or  indirect  costs  oi  sales 
commissions  or  fees  for  contractor  (or 
subcontractor)  sales  represenU lives  for  the 
solicitation  or  promotion  or  otherwise  to 
secure  the  conclusion  of  the  sale  of  any  of  the 
supplies  or  services  called  for  by  this 

contract  to  the  Government  of * 

shall  be  considered  as  an  unallowable  item  of 
cost  under  this  cootract." 

*  Name  of  foreign  country. 
(End  of  clause) 

252.225-7018    Offaat  arrangamant. 

As  prescribed  at  225.7310(c){4J.  insert 
the  following  clause: 

OFFSET  ARRANGEMENT  (OCT  1980) 

(a)  The  Contractor  is  responsible  under  the 
coirtrsct  for  arranging  with  represeiTt stives  of 

the  Government  of *,  tzttder 

*  •,  dated .  for 

participation  by  sources  in *,  for 

a  minimum  of  (percentage  or  dollar  vnhe}  of 
the  value  of  this  prime  contract.  This  offset 
requirement  may  be  fulfilled  either  by 
subcontracts  under  this  contract  or  through 
other  business  the  Contractor  may  choose  to 

place  in *.  (Commercial  business 

will  not  be  considered  for  duty-free  entry.) 
All  contractual  arrangements  to  be  entered 
into  in  accordance  «vith  this  clause  snwt  be 
submitted  to  the  Contracting  Officer  for 
determination  as  to  whether  such 
arrangements  fulfill  the  offset  requirement 
Special  conditions  relating  to  the  offset 
requirement  are  as  follows: 


fb)  The  Contractor  will  provide  the 
foflowmg  information  to  the  Contracting 
Officer  within  30  calendar  days  after  the 
completion  of  each  calendar  quarter  dnrfng 
the  term  of  the  contract: 
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(i)  subcontract  or  other  solicitations  offered 

to *  industry  (items,  dollar 

value,  date  of  solicitation,  and  identification 
of  sources): 

(ii)  subcontract  or  orders  placed  with 
*  sources — 

(A)  item 

(B)  value 

(C)  contracting  officer 

(D)  competitive  or  noncompetitive 

(E)  date  of  subcontract 

(F)  identification  of  subcontractor 

(iii)  status  of  deliveries  under  subcontracts 
placed  with *  sources. 

(c)  None  of  the  provisions  of  this  clause 
shall  relieve  the  Contractor  of  the  need  to 
comply  with  the  international  Traffic  in  Arms 
Regulations,  the  Industrial  Security  Manual, 
or  other  laws  and  regulations  governing 
foreign  acquisition  and  disclosure  of 
information  to  foreign  nationals. 

(d)  The  substance  of  this  provision  shall  be 
placed  in  all  subcontracts  awarded  to  U.S. 
companies  which  appear  to  offer  a  significant 
opportunity  for  lower  tier  subcontracting  with 
; *  sources  under **. 

*  Insert  name  of  foreign  country. 

•  *  Insert  offset  agreement  number  or  other 
description. 

(End  of  clause) 

252.225-7019    Exclusionary  policies  and 
prscticas  of  foreign  governments. 

As  prescribed  at  225.7312,  insert  the 
following  clause: 
EXCLUSIONARY  POLICIES  AND 
PRACTICES  OF  FOREIGN  GOVERNMENT 
(JAN  1977) 

No  person,  partnership,  corporation,  or 
other  entity  performing  functions  pursuant  to 
this  contract  shall,  in  employing  or  assigning 
personnel  to  participate  in  the  performance  of 
any  such  function,  whether  in  the  United 
States  or  abroad,  take  into  account  the 
exclusionary  policies  or  practices  of  any 
foreign  government  where  such  policies  6r 
practices  are  based  on  race,  religion,  national 
origin,  or  sex. 

(End  of  clause) 

252.225-7020    Option  to  award  and  pay  in 
foreign  currency. 

As  prescribed  at  225.7602(a).  insert  the 
following  provision: 

OPTION  TO  AWARD  AND  PAY  IN 
FOREIGN  CURRENCY  (APR  1974) 

(a)  Offerors  are  required  to  state  their  price 
in  United  States  dollars.  Such  price  may  also 
be  stated  wholly  in  the  currency  of  the 
countries  listed  in  the  Schedule,  or  in  a 
combination  of  United  States  dollars  and  the 
currency  of  any  of  the  listed  countries. 

(b)  Offerors  shall  state  separately  the 
United  States  dollar  content,  if  any,  in  United 
States  dollars.  The  term  "United  States  dollar 
content"  means  the  United  States  dollar  cost 
to  an  offeror  for  United  States  end  products 
or  services  (including  costs  of  transportation 
furnished  by  United  States  Hag  carriers) 
imported  directly  from  the  United  Slates  and 
to  be  used  in  performance  of  a  contract,  as 
certified  by  the  offeror. 

(c)  The  Contracting  Officer  reserves  the 
right  to  award  to  that  responsive  offeror 


willing  to  accept  payment  in  whole  or  in  part 
in  a  currency  of  any  of  the  listed  countries 
and  whose  offer  is  considered  the  most 
advantageous  to  the  United  Slates 
Government,  even  though  the  total  price  of 
the  accepted  offer  may  be  more  than  the 
price  of  an  offer  received  in  United  States 
dollars. 
(End  of  provision) 

252.225-7021    Acquisition  and  use  of 
excess  and  near-excess  currency. 

As  prescribed  at  225.7608.  insert  the 
following  clause: 

ACQUISITION  AND  USE  OF  EXCESS  AND 
NEAR-EXCESS  CURRENCY  (DEC  1967) 

The  Contractor  shall  not  expend  United 
States  dollars  for  the  performance  of  this 
contract  in  any  of  the  countries  set  forth  in 
the  Schedule  of  this  contract  for  the  purchase 
of  currency  of  such  countries  or  for  the 
purchase  of  goods  or  services  needed  for 
performance  under  this  contract.  The 
Contractor  shall  purchase  all  such  currencies 
from  United  Slates  disbursing  officers  in  such 
countries  at  the  rates  of  exchange  used  by 
such  officers  at  the  times  of  purchase. 

(End  of  clause) 

252.227-7000    Non-EstoppeL 

As  prescribed  at  227.7009-1,  insert  the 
following  clause  in  patent  releases, 
license  agreements,  and  assignments: 
NON-ESTOPPEL  (OCT  1966) 

The  Government  reserves  the  right  at  any 
time  to  contest  the  enforceability,  validity, 
scope  of,  or  the  title  to  any  patent  or  patent 
application  herein  licensed  without  waiving 
or  forfeiting  any  right  under  this  contract 

(End  of  clause) 

252.227-7001     Raleasa  of  past 
intringament 

As  prescribed  at  227.7009-2(a).  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 
RELEASE  OF  PAST  INFRINGEMENT  (AUG 
1984) 

The  Contractor  hereby  releases  each  and 
every  claim  and  demand  which  he  now  has 
or  may  hereafter  have  against  the 
Government  for  the  manufacture  or  use  by  or 
for  the  Government  prior  to  the  effective  date 
of  this  contract,  of  any  inventions  covered  by 
(i)  any  of  the  patents  and  applications  for 
patent  identified  in  this  contract,  (and  (ii)  any 
other  patent  or  application  for  patent  owned 
or  hereafter  acquired  by  him,  insofar  as  and 
only  to  the  extent  that  such  other  patent  or 
patent  appHcation  covers  the  manufacture, 
use,  or  disposition  of  (description  of  subject 
matter)). * 
(End  of  clause) 

•  Bracketed  portions  of  the  clause  may  be 
omitted  when  not  appropriate  or  not 
encompassed  by  the  release  as  negotiated. 

252.227-7002    Readjustment  of  payments. 

As  prescribed  at  227.7009-2(b).  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 


RiEADJUSTMENT  OF  PAYMENTS  (OCT 
1966) 

(a)  If  any  license,  under  substantially  the 
same  patents  and  authorizing  substantially 
the  same  acts  which  are  authorized  under 
this  contract  has  been  or  shall  hereafter  l)e 
granted  within  the  United  States,  on  royalty 
terms  which  are  more  favorable  to  the 
licensee  than  those  contained  herein,  the 
Government  shall  be  entitled  to  the  benefit  of 
such  more  favorable  terms  with  respect  to  all 
royalties  accruing  under  this  contract  after 
the  date  such  more  favorable  terms  become 
effective,  and  the  Contractor  shall  promptly 
notify  the  Secretary  in  writing  of  the  granting 
of  such  more  favorable  terms. 

(b)  In  the  event  any  claim  of  any  patent 
hereby  licensed  is  construed  or  held  invalid 
by  decision  of  a  court  of  competent 
jurisdiction,  the  requirement  to  pay  royalties 
under  this  contract  insofar  as  its  arises  solely 
by  reason  of  such  claim,  and  any  other  claim 
not  materially  different  therefrom,  shall  be 
interpreted  in  conformity  with  the  court's 
decision  as  to  the  scope  of  validity  of  such 
claims:  Provided,  however,  that  in  the  event 
such  decision  is  modified  or  reversed  on 
appeal,  the  requirement  to  pay  royalties 
under  this  contract  shall  be  interpreted  in 
conformity  with  the  final  decision  rendered 
on  such  appeal. 

(End  of  clause) 

252.227-7003    Tarmlnatloa 

As  prescribed  at  227.7009-2(e),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 
TERMINATION  (AUG  1984) 

Notwithstanding  any  other  provision  of  this 
contract,  the  Government  shall  have  the  right 
to  terminate  the  within  license,  in  whole  or  in 
part,  by  giving  the  Contractor  not  less  than 
thirty  (30)  days  notice  in  writing  of  the  date 
such  termination  is  to  be  effective:  Provided, 
however,  that  such  termination  shall  not 
affect  the  obligation  of  the  Government  to 
pay  royalties  which  have  accrued  prior  to  the 
effective  date  of  such  termination. 

(End  of  clause) 

252.227-7004    License  grant 

As  prescribed  at  227.7009-3(a),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 
UCENSE  GRANT  (AUG.  1984) 

(a)  The  Contractor  hereby  grants  to  the 
Government  an  irrevocable,  nonexclusive, 
nontransferable,  and  paid  up  license  under 
the  following  patents,  applications  for  patent 
and  any  patents  granted  on  such 
applications,  and  under  any  patents  which 
may  issue  as  the  result  of  any  reissue, 
division  or  continuation  thereof,  to  practice 
by  or  cause  to  be  practiced  for  the 
Government  throughout  the  world,  any  and 
all  of  the  inventions  thereunder,  in  the 
manufacture  and  use  of  any  article  or 
material,  in  the  use  of  any  method  or  process, 
and  in  the  disposition  of  any  article  or 
material  in  accordance  with  law: 

U.S.  Patent  No.- 

Date    — 
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logethcr  with  corresponding  foretgn  patents 
and  foreign  appHcationa  for  patents,  insofar 
as  the  Contractor  has  the  right  lo  grant 
licenses  thereunder  without  incurring  an 
obligation  to  pay  royalties  or  other 
compensation  to  others  solely  on  account  of 
such  grant. 

(b)  No  rights  are  granted  or  implied  by  the 
agreement  under  any  other  patents  other  than 
as  provided  above  or  by  operation  of  law. 

(c:)  Nothing  contained  heteia  shall  limit  any 
rights  which  the  Coverninenl  may  have 
obtained  by  virtue  of  prior  contracts  or  by 
operation  of  law  or  otherwise. 

(End  of  clause) 

252^27-7005    UcmMterm. 

As  prescribed  at  227.7009-3(b),  insert 
one  of  the  following  claases  in  patent 
releases.  license  agreements,  ar>d 
assignments: 
(ALTERNATE  I) 
LICENSE  TERM  (AUG  1984) 

The  license  hereby  granted  shall  remain  in 
full  force  and  effect  for  the  full  term  of  each 
of  the  patents  referred  lo  in  the  "License 
Grant"  clause  of  this  contract  and  any  and  all 
patents  hereafter  issued  on  apphcations  for 
patent  referred  to  in  such  "Licenac  Grant" 
clause. 

(End  of  clause) 

(ALTERNATE  II) 

UCENSE  TERM  (AUG  1984) 

The  license  hereby  granted  shall  terminate 

on  the day  of 19 ; 

Provided,  however,  that  said  termination 
shall  be  without  prejudice  to  the  completion 
of  any  contract  entered  into  by  the 
Government  prior  to  said  date  of  termmatioa 
or  to  the  use  or  disposition  Ihereafier  of  any 
articles  or  materials  manufactured  by  or  for 
the  Government  under  this  license. 

(End  of  clause) 

252.227-7006    Uc«ns«  gram — runnktg 
royalty. 

As  prescribed  at  227.7009-i(a).  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

UCENSE  GRANT— RUNNING  ROYALTY 
(AUG  1984) 

(a)  The  Contractor  hereby  grants  to  the 
Government,  as  represented  by  the  Secretary 

of an  irrevocable. 

nonexclusive,  nontransferable  license  under 
the  following  patents,  apphcations  for  paterrt, 
and  any  patents  granted  on  such 
applications,  and  under  any  patents  which 
may  issue  as  the  result  of  any  reissue, 
division,  or  continuation  thereunder  to 
practice  by  or  cause  to  be  practiced  for  the 

Department  of throughout  the 

world,  any  and  all  of  the  inventions 
thereunder  in  the  manufacture  and  use  of  any 
article  or  material,  in  the  use  of  any  method 
or  process,  and  in  the  dtsposition  of  any 
article  or  material  in  accordance  with  law: 

U.S.  Patent  No. 

Dale    
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together  with  corresponding  foreign  patents 
and  foreign  applications  for  patent,  insofar  as 
the  Contractor  has  the  right  lo  grant  licenses 
thereunder  without  incurring  an  obligation  to 
pay  royalties  or  other  compensation  lo  others 
solely  on  account  of  such  grant. 

(b)  No  rights  are  granted  or  implied  by  tlw 
agreement  under  any  other  patents  other  than 
as  provided  atmve  or  by  operation  of  law. 

(c)  Nothing  contained  herein  shall  hmit  any 
rights  which  the  Government  may  have 
obtained  by  virtue  of  prior  contracts  or  by 
operation  of  law  or  otherwise. 

(End  of  cUuse) 

252.227-7007    LIcMa*  tarm— running 
royalty. 

As  prescribed  at  227.7009~«lh],  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

UCENSE  TERM— RUNNING  ROYALTY 
(AUG  1964) 

The  license  hereby  granted  shall  remain  in 
full  force  and  effect  for  the  full  lerni  of  each 
of  the  patents  referred  to  in  the  "License 
Grant"  clause  of  this  contract  and  any  and  oil 
patents  hereafter  issued  on  applications  for 
patent  referred  lo  above  ardess  sooner 
lemiaated  as  elaewfaere  herein  provided. 
(End  of  clause) 

257.227-7008    Computation  of  royalties. 

As  prescribed  at  227. 7009-4 (c),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

COMPUTATION  OF  ROYALTIES  (AUG 
1984) 

Subject  to  the  conditions  hereinafter  slated, 
royalties  shall  accrue  to  the  Contractor  under 
this  agreement  on  ail  articles  or  materials 
embodying,  or  manufactured  by  the  use  of, 
any  or  all  inventions  claimed  under  any 
unexpired  United  States  patent  licensed 
herein,  upon  acceptance  thereof  by  the 

Department  of at  the  rate  of 

[percent  of  the  net  selling  price  of  socli 

articles  or  materials)  [(amount)  per  (name  of 
item))  *  whether  manufactured  by  the 
Government  or  procured  under  a  fixed  price 
contract,  and  at  the  rate  of  (amount)  per 
(name  of  item)  acquired  or  manufactured  by  a 
Contractor  performing  under  a  cost- 
reimbursement  contract.  With  respect  to  such 
articles  or  materials  made  by  the  Deparimeat 

of .  "net  selling  price."  as  used 

in  this  paragraph,  means  the  actual  cost  of 
direct  labor  and  materials  without  allowance 
for  overhead  and  supervision. 
(End  of  clause) 

'Use  bracketed  mailer  as  approprrate. 

252.227-7009    Reporting  and  payment  of 
royaltic*. 

As  prescribed  at  227.7009-4(dJ,  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

REPORTING  AND  PAYMENT  OF 
ROYALTIES  (AUG  1984) 

(a)  The  (procuring  ofHce)  shall,  on  or  before 
the  sixtieth  (eoth)  day  next  followii^  the  end 


•f  each  yearfy*  period  ending 

during  which  royalties  have  accrued  under 
this  Kcense.  deliver  lo  the  Conlraclor.  svbjeel 
to  military  security  regulations,  a  report  in 
writing  furnishing  necessary  information 
relative  to  royalties  which  have  accrtied 
under  this  contract. 

(b)  Royalties  which  have  accrued  under 
this  contract  during  the  yearly*  period  ending 

shall  be  paid  to  the  Contractor 

(if  appropriations  therefor  are  available  or 
become  available)  within  sixty  (60)  days  next 
following  the  receipt  of  a  voucher  from  the 
Contractor  submitted  in  accordance  with  the 
report  referred  to  in  (a)  of  this  clause; 
Provided,  that  the  Government  shall  not  be 
obligated  to  pay.  in  respect  of  any  such 
yearly  period,  on  accotuit  of  the  combined 
royalties  accruing  under  this  contract  directly 
and  under  any  separate  licenses  granted 
pursuant  to  the  "License  to  Other 
Government  Agencies"  clause  (if  any)  of  this 
contract,  aa  amount  greater  than 

dollars  (S ).  aitd  if  such 

combined  royalties  exceed  the  said  maximum 
yearly  obligation,  each  department  or  agency 
shall  pay  a  pro  rata  share  of  the  said 
maximum  yearly  obligation  as  determined  by 
the  proportion  its  accrued  royalties  bear  to 
the  combined  total  of  accrued  royalties. 
(End  of  dauae) 

'The  frequency,  dale,  and  length  of 
reporting  periods  should  be  selected  as 
appropriate  to  the  particular  circumstaitces  of 
the  contract 

252.227-7010    Ucense  to  otfwr 
Government  agencies. 

As  prescribed  at  227.7009-4(eK  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

UCENSE  TO  OTHER  GOVERNMENT 
AGENCIES  (AUG  1984) 

The  Contractor  hereby  agrees  lo  grant  a 
separate  license  under  the  patents, 
applications  for  patents,  and  improvements 
referred  to  in  the  "License  Grant"  clause  of 
this  contract,  on  the  same  terms  and 
conditions  as  appear  in  this  Licenae  cootract. 
to  any  other  department  or  agency  of  the 
Government  at  any  time  on  receipt  of  a 
written  request  for  such  a  licertse  from  such 
department  or  agency:  Provided,  however, 
that  as  lo  royalties  which  accrve  under  svch 
separate  licenses,  reports  aad  peyrBenls  shaU 
be  made  directly  to  the  Contractor  by  each 
such  other  department  or  agency  pursuant  to 
the  terms  of  such  separate  licenses.  The 
Contractor  shall  notify  the  Licensee 
hereunder  promptly  upon  receipt  of  any 
request  for  license  hereunder. 

(End  of  clause) 
252.227-7011    AaslgnoMhts. 

As  prescribed  at  227.7010,  insert  the 
following  clause  in  assignments. 
ASSIGNMENT  (AUG  1984) 

The  Contractor  hereby  conveys  lo  the 
Government,  as  represented  by  the  Secretary 

of .  the  entire  right,  title,  and 

interest  in  and  to  the  foUowing  (wtettts  (and 
applications  for  patent),  in  and  to  Ike 
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inventions  thereof,  and  in  and  to  all  claims 
and  demands  whatsoever  for  infringement 
thereof  heretofore  accrued,  the  same  lo  be 
held  and  enjoyed  by  the  Government  through 
its  duly  appointed  representatives  to  the  full 
end  of  the  term  of  said  patents  (and  to  the  full 
end  of  the  terms  of  all  patents  which  may  be 
granted  upon  said  apphcations  for  patent,  or 
upon  any  division,  continuation-in-part  or 
contimiation  fhereofjr 

U.S.  Patent  No.     

Dale — 

Name  of  hrventer 


U.S.  Application  Serial  No. 

Filing  Dale    

Name  of  Inventor    


together  with  corresponding  foreign  patents 
and  applications  for  patent  insofar  t  the 
Contractor  has  the  right  lo  assign  the  same. 
(End  of  clause) 

252.227-7012    Patent  license  and  reteM* 
contract 

As  prescribed  at  227.7012.  inseil  the 
following  clause  in  patent  releases, 
license  agreements,  and  assignments: 
(Contract  No.) 

PATENT  LICENSE  AND  RELEASE 
CONTRACr  (AUG  1964) 

THIS  CONTRACT  is  effective  as  of  the 

day  of . ^_  19 . 

between  the  UNITED  STATES  OF  AMERICA 
(hereinafter  called  the  Governnienl).  and 

(hereinafter  called  the 

Contractor),  [a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 

),  (a  partnership  consisting  of 

),  (an  individual  trading  as 

)J.  of  the  City  of in 

the  Stale  of 

WHEREAS.  Contractor  warranU  that  he 
has  the  right  lo  grant  the  within  license  and 
release,  and  the  Government  desires  to 
procure  the  same,  and 

WHEREAS,  this  contract  is  authorized  by 
law.  including  10  U.S.C  2386. 

NOW  THEREFORE,  in  consideration  of  the 
grant,  release  and  agreements  hereinafter 
recited,  the  parties  have  agreed  as  follows: 

ARTICLE  1.  License  Grant.' 

(InKerl  the  clause  at  252.2Z7-7004  for  a  paid 
up  license,  or  the  clause  at  252.227-7006  for  a 
license  on  a  running  royally  basis.) 

ARTICLE  2.  License  Term.* 

(Insert  the  appropriate  alternative  clause  al 
252.227-7005  for  a  paid  up  license,  or  the 
clause  at  25Z227-7007  for  a  license  on  a 
running  royalty  basis.) 

ART1CI£  3.  Release  of  Past  Infringement. 

(Insert  the  clause  at  252.227-7001.) 

ARTICLE  4.  Non-Estoppel. 

(Insert  the  clause  al  252.227-7000.) 

ARTICLE  5.  Payment. 

The  Contractor  shall  be  paid  the  sum  of 

Dollars  ($ )  in  full 

compensation  for  the  rights  herein  granted 
and  agreed  to  be  granted.  (For  a  license  on  a 
running  royalty  basis,  insert  the  clause  at 
252.227-7006  in  accordance  with  the 
instructions  therein,  and  also  the  clause  as 
specified  al  252.227-7002  and  252.227-7009 
and  252.227-7010.) 

ARTICLE  &  Ofriciab  Not  to  Benefit. 

(Insert  the  clause  at  FAR  52.203-1.) 

ARTICLE  7.  Covenant  Against  Contingent 
Fees. 


(Insert  the  clause  al  FAR  52.203-5.) 

ARTICLE  &  Assignment  of  Uaims. 

(Insert  the  clause  al  FAR  52.232-23.) 

ARTICLE  9.  CraluiUes. 

(Insert  the  clause  at  FAR  52.203-3.) 

ARTICLE  10.  Disputes. 

(Insert  the  clause  at  FAR  52.223-1.) 

ARTICLE  11.  Successors  and  Assignees. 

This  Agreement  shall  be  binding  upon  the 
Contractor,  his  successors  *  *  and  assignees, 
but  nothing  contained  in  this  Article  shall 
authorize  an  assignment  of  any  claim  against 
the  Government  otherwise  than  as  permitted 
by  law. 

IN  WITNESS  WHEREOF,  the  parties 
hereto  have  executed  this  contract. 

THE  UNITED  STATES  OF  AMERICA. 

By    

Dale    

(Signature  and  Tille  of  Contractor] 

By   

Dale    


*  If  only  a  release  is  procured,  delete  this 
article:  if  an  assignment  is  procured,  use  the 
clause  at  252.227-7011. 

*  *  When  the  Contractor  is  an  individual, 
change  "successors"  to  "heirs";  if  a 
partnership,  modify  appropriately. 

(End  of  clause) 

252.227-7013    RIghU  In  technical  data  and 
computer  software. 

As  prescribed  at  227.412(a)(1).  insert 
the  following  clause: 

RIGHTS  IN  TECHNICAL  DATA  AND 
COMPUTER  SOFTWARE  (MAY  1961) 

(a)  Definitions.  "Commercial  Computer 
SofWare".  as  ased  in  this  clause,  means 
computer  software  which  is  used  regularly 
for  other  than  Government  purposes  and  is 
sold,  licensed  or  leased  in  significant 
quantities  to  the  general  public  at  established 
market  or  catalog  prices. 

"Computer",  as  used  in  this  clause,  means 
a  data  processing  device  capable  of  accepting 
data,  performing  prescribed  operations  on  the 
data,  and  supplying  the  results  of  these 
operations:  for  example,  a  device  that 
operates  on  discrete  data  by  performing 
arithmetic  and  logic  processes  on  the  data,  or 
a  device  that  operates  on  analog  data  by 
performing  physical  processes  on  the  data. 

"Computer  Data  Base",  as  used  in  this 
clause,  means  a  collection  of  data  in  a  form 
capable  of  being  processed  and  operated  on 
by  a  computer. 

"Computer  Program",  as  used  in  this 
clause,  means  a  series  of  instructions  or 
statements  in  a  form  acceptable  lo  a 
computer,  designed  to  cause  the  computer  to 
execute  an  operation  or  operations.  Computer 
programs  include  operating  systems, 
assemblers,  compilers,  interpreters,  data 
management  systems,  utility  programs,  sort- 
merge  programs,  and  ADPE  maintenance/ 
diagnostic  programs,  as  well  as  applications 
programs  such  as  payroll,  inventory  control, 
and  engineering  analysis  programs.  Computer 
programs  may  be  either  machine-dependent 
or  machine-independent,  and  may  be  general- 
purpose  in  nature  or  designed  to  satisfy  the 
requirements  of  a  particular  user. 

"Computer  Software",  as  used  in  this 
clause,  means  computer  programs  and 
computer  data  bases. 


"Computer  Software  Docuroentation",  as 
used  in  this  clause,  mean*  technical  data. 
including  computer  listings  and  printouts,  in 
human-readable  form  which  (1)  documents 
the  design  or  details  of  computer  software,  (Z) 
explains  the  capabilities  of  the  software,  or 
{3)  provide*  operating  instructions  for  using 
the  software  lo  obtain  desired  results  from  a 
compaler. 

"Limited  Rights",  as  used  in  this  ciaose, 
means  rights  to  use.  duplicate,  or  disclose 
technical  data,  in  whole  or  in  part,  by  or  for 
the  Government,  with  the  express  limitation 
that  such  technical  data  shall  rtot.  without  the 
written  permission  of  the  party  furnishing 
such  technical  data  be  (1)  released  or 
disclosed  in  whole  or  in  part  outside  the 
Government.  (2)  used  in  whole  or  In  part  by 
the  Government  for  manufacture,  or  in  the 
case  of  computer  software  documentation,  for 
preparing  the  same  or  similar  computer 
software,  or  (3)  used  by  a  party  other  than 
the  Government,  except  for. 

(1)  Emergency  repair  or  overhaul  work 
only,  by  or  for  the  Government,  where  the 
item  or  process  concerned  is  not  otherwise 
reasonably  available  lo  enable  timely 
performance  of  the  work;  Provided,  that  the 
release  or  disclosure  thereof  outside  the 
Government  shall  be  made  subject  lo  a 
prohibition  against  further  use,  release  or 
disclosure;  or 

(2)  Release  to  a  foreign  government,  as  the 
interest  of  the  United  States  may  require, 
only  for  information  or  evaluation  within 
such  government  or  for  emergency  repair  or 
overhaul  work  by  or  for  such  government 
under  the  conditions  of  (1)  above. 

"Restricted  Rights",  as  used  in  this  clause, 
means  rights  that  apply  only  to  computer 
software,  and  include,  as  a  minimum,  the 
right  to — 

(1)  Use  computer  software  with  the 
computer  for  which  or  with  which  it  was 
acquired,  including  use  at  any  Government 
installation  lo  which  the  computer  may  be 
transferred  by  the  Govenunent; 

(2)  Use  computer  software  with  a  backup 
computer  if  the  computer  for  which  or  with 
which  it  was  acquired  is  inoperative: 

(3)  Copy  computer  programs  for 
safekeeping  (archives)  or  backup  purposes: 
and 

(4)  Modify  computer  software,  or  combine 
it  with  other  software,  subject  lo  the 
provision  that  those  portions  of  the  derivative 
software  incorporating  restricted  rights 
software  are  subject  to  the  same  restricted 
rights. 

In  addition,  restricted  rights  include  any  other 
specific  rights  not  inconsistent  with  the 
minimum  rights  in  (1)-(4)  above  that  are 
listed  or  described  in  this  contract  or 
described  in  a  license  or  agreement  made  a 
part  of  this  contract. 

'Technical  Data",  as  used  in  this  clause, 
means  recorded  information,  regardless  of 
form  or  characteristic,  of  a  scientiTic  or 
technical  nature.  It  may.  for  example, 
document  research,  experimentaL 
developmental  or  engineering  work,  or  be 
usable  or  used  to  define  a  design  or  process 
or  to  acquire,  produce,  support,  maintain,  or 
operate  materiel.  The  data  may  be  graphic  or 
pictorial  delineations  in  media  such  as 
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drawings  or  photographs,  text  in 
specifications  or  related  performance  or 
design  type  documents,  or  computer 
printouts.  Examples  of  technical  data  include 
research  and  engineering  data,  engineering 
drawings  and  associated  lists.  speciFications. 
standards,  process  sheets,  manuals,  technical 
reports,  catalog  item  identifications  and 
related  information,  and  computer  software 
documentation.  Technical  data  does  not 
include  computer  software  or  Financial, 
administrative,  cost  and  pricing,  and 
management  data  or  other  information 
incidental  to  contract  administration. 

"Unlimited  Rights",  as  used  in  this  clause, 
means  rights  to  use,  duplicate,  or  disclose 
technical  data,  in  whole  or  in  part,  in  any 
manner  and  for  any  purpose  whatsoever,  and 
to  have  or  permit  others  to  do  so. 
(b)  Government  Rights. 
(1)  Unlimited  Rights.  The  Government  shall 
have  unlimited  rights  in: 

(i)  technical  data  and  computer  software 
resulting  directly  from  performance  of 
experimental,  developmental  or  research 
work  which  was  specified  as  an  element  of 
performance  in  this  or  any  other  Government 
contract  or  subcontract; 

(ii)  computer  software  required  to  be 
originated  or  developed  under  a  Government 
contract,  or  generated  as  a  necessary  part  of 
performing  a  contract; 

(iii)  computer  data  bases,  prepared  under  a 
Government  contract,  consisting  of 
information  supplied  by  the  Government, 
information  in  which  the  Government  has 
unlimited  rights,  or  information  which  is  in 
the  public  domain; 

(iv)  technical  data  necessary  to  enable 
manufacture  of  end-items,  components,  and 
modirications.  or  to  enable  the  performance 
of  processes,  when  the  end-items, 
components,  modiflcations  or  processes  have 
been,  or  are  being,  developed  under  this  or 
any  other  Government  contract  or 
subcontract  in  which  experimental, 
developmental  or  research  work  is.  or  was 
specified  as  an  element  of  contract 
performance,  except  technical  data 
pertaining  to  items,  components,  processes, 
or  computer  software  developed  at  private 
expense  (but  see  subdivision  (b){2)(ii)  below); 

(v)  technical  data  or  computer  software 
prepared  or  required  to  be  delivered  under 
this  or  any  other  Government  contract  or 
subcontract  and  constituting  corrections  or 
changes  to  Government-furnished  data  or 
computer  software; 

(vi)  technical  data  pertaining  to  end-items; 
components  or  processes,  prepared  or 
required  to  be  delivered  under  this  or  any 
other  Government  contract  or  subcontract, 
for  the  purpose  of  identifying  sources,  size, 
configuration,  mating  and  attachment 
characteristics,  functional  characteristics  and 
performance  requirements  ("form,  fit  and 
function"  data,  e.g.,  specification  control 
drawings,  catalog  sheets,  envelope  drawings, 
etc.); 

(vii)  manuals  or  instructional  materials 
prepared  or  required  to  be  delivered  under 
this  contract  or  any  subcontract  hereunder 
for  installation,  operation,  maintenance  or 
training  purposes; 

(viii)  technical  data  or  computer  software 
which  is  in  the  public  domain,  or  has  been  or 


is  normally  released  or  disclosed  by  the 
Contractor  or  subcontractor  without 
restriction  on  further  disclosure:  and 

(ix)  technical  data  or  computer  software 
listed  or  described  in  an  agreement 
incorporated  into  the  schedule  of  this 
contract  which  the  parties  have 
predetermined,  on  the  basis  of  subparagraphs 
(i)  through  (viii)  above,  and  agreed  will  be 
furnished  with  unlimited  rights. 

(2)  Limited  Rights.  The  Government  shall 
have  limited  rights  in: 

(i)  technical  data,  listed  or  described  in  an 
agreement  incorporated  into  the  Schedule  of 
this  contract,  which  the  parties  have  agreed 
will  be  furnished  with  limited  rights;  and 

(ii)  unpublished  technical  data  pertaining 
to  items,  components  or  processes  developed 
at  private  expense,  and  unpublished 
computer  software  documentation  related  to 
computer  software  that  is  acquired  with 
restricted  rights,  other  than  such  data  as  may 
be  included  in  the  data  referred  to  in 
subdivisions  (b)(1)  (i),  (v).  (vi),  (vii),  and  (viii) 
above.  The  word  unpublished,  as  applied  to 
technical  data  and  computer  software 
documentation,  means  that  which  has  not 
been  released  to  the  public  nor  been 
furnished  to  others  without  restriction  on 
further  use  or  disclosure.  For  the  purpose  of 
this  definition,  delivery  of  limited  rights 
technical  data  to  or  for  the  Government 
under  a  contract  does  not,  in  itself,  constitute 
release  to  the  public. 

Limited  rights  shall  be  effective  provided  that 
only  the  portion  or  portions  of  each  piece  of 
data  to  which  limited  rights  are  to  be 
asserted  pursuant  to  subdivisions  (2)(i)  and 
(ii)  above  are  identified  (for  example,  by 
circling,  underscoring,  or  a  note),  and  that  the 
piece  of  data  is  marked  with  the  legend 
below  in  which  is  inserted: 

A.  the  number  of  the  prime  contract  under 
which  the  technical  data  is  to  be  dulivered, 

B.  the  name  of  the  Contractor  and  any 
subcontractor  by  whom  the  technical  data 
was  generated,  and 

C.  an  explanation  of  the  method  used  to 
identify  limited  rights  data. 

Limited  Rights  Legend 

Contract  No 

Contractor:    


Explanation  of  Limited  Rights  Data 
Identification  Method  Used 


Those  portions  of  this  technical  data 
indicated  as  limited  rights  data  shall  not, 
without  the  written  permission  of  the  above 
Contractor,  be  either  (A)  used,  released  or 
disclosed  in  whole  or  in  part  outside  the 
Government.  (B)  used  in  whole  or  in  part  by 
the  Government  for  manufacture  or.  in  the 
case  of  computer  software  documentation,  for 
preparing  the  same  or  similar  computer 
software,  or  (C)  used  by  a  party  other  than 
the  Government,  except  for:  (1)  Emergency 
repair  or  overhaul  work  only,  by  or  for  the 
Government,  where  the  item  or  process 
concerned  is  not  otherwise  reasonably 
available  to  enable  timely  performance  of  the 
work.  Provided,  that  the  release  or  disclosure 
hereof  outside  the  Government  shall  be  made 
subject  to  a  prohibition  against  further  use. 


release  or  disclosure:  or  (2)  release  to  a 
foreign  government,  as  the  interest  of  the 
United  States  may  require,  only  for 
information  or  evaluation  within  such 
government  or  for  emergency  repair  or 
overhaul  work  by  or  for  such  government 
under  the  conditions  of  (1)  above.  This 
legend,  together  with  the  indications  of  the 
portions  of  this  data  which  are  subject  to 
such  limitations  shall  be  included  on  any 
reproduction  hereof  which  includes  any  part 
of  the  portions  subject  to  such  limitations. 

13)  Restricted  Rights. 

(i)  The  Government  shall  have  restricted 
rights  in  computer  software,  listed  or 
described  in  a  license  or  agreement  made  a 
part  of  this  contract,  which  the  parties  have 
agreed  will  be  furnished  with  restricted 
rights,  Provided,  however,  notwithstanding 
any  contrary  provision  in  any  such  license  or 
agreement,  the  Government  shall  have  the 
rights  included  in  the  definition  of  "restricted 
rights"  in  paragraph  (a)  above.  Such 
restricted  rights  are  of  no  effect  unless  the 
computer  software  is  marked  by  the 
Contractor  with  the  following  legend: 

Restricted  Rights  Legend 

Use,  duplication  or  disclosure  is  subject  to 

restrictions  stated  in  Contract  No 

with (Name  of  Contractor) 

and  the  related  computer  software 
documentation  includes  a  prominent 
statement  of  the  restrictions  applicable  to  the 
computer  software.  The  Contractor  may  not 
place  any  legend  on  computer  software 
indicating  restrictions  on  the  Government's 
rights  in  such  software  unless  the  restrictions 
are  set  forth  in  a  license  or  agreement  made  a 
part  of  this  contract  prior  to  the  delivery  dale 
of  the  software.  Failure  of  the  Contractor  to 
apply  a  restricted  rights  legend  to  such 
computer  software  shall  relieve  the 
Government  of  liability  with  respect  to  such 
unmarked  software. 

(ii)  Notwithstanding  subdivision  (i)  above, 
commercial  computer  software  and  related 
documentation  developed  at  private  expense 
and  not  in  public  domain  may,  if  the 
Contractor  so  elects,  be  marked  with  the 
following  Legend: 

Restricted  Rights  Legend 

Use.  duplication,  or  disclosure  by  the 
Government  is  subject  to  restrictions  as  set 
forth  in  subdivision  (b)(3)(ii)  of  the  Rights  in 
Technical  Data  and  Computer  Software 
clause  at  252.227-7013. 

(Name  of  Contractor  and  Address) 
When  acquired  by  the  Government, 
commercial  computer  software  and  related 
documentation  so  legended  shall  be  subject 
to  the  following: 

(A)  Title  to  and  ownership  of  the  software 
and  documentation  shall  remain  with  the 
Contractor. 

(B)  User  of  the  software  and 
documentation  shall  be  limited  to  the  facility 
for  which  it  is  acquired. 

(C)  The  Government  shall  not  provide  or 
otherwise  make  available  the  software  or 
documentation,  or  any  portion  thereof,  in  any 
form,  to  any  third  party  without  the  prior 
written  approval  of  the  Contractor.  Third 


parlies  do  not  include  prime  contractors, 
subcontractors  and  agents  of  the  Government 
who  have  the  Government's  permission  to 
use  the  licensed  software  and  documenlalion 
at  the  facility,  and  who  have  agreed  to  use 
the  licensed  software  and  documentation 
only  in  accordance  with  these  restrictiuns. 
This  provision  dues  not  limit  the  right  of  the 
Govenunent  to  use  software,  documentation, 
or  information  therein,  which  the 
Government  may  already  have  or  obtains 
without  restrictions. 

(U)  The  Government  shaU  have  the  right  to 
use  the  computer  software  and 
documentation  with  the  computer  for  which  it 
is  acquired  at  any  other  facility  to  which  that 
computer  may  be  transferred:  to  use  the 
computer  software  and  documentation  with  a 
backup  computer  when  the  pirimary  computer 
is  inoperative:  to  copy  computer  programs  for 
safekeeping  (archives)  or  backup  purposes; 
and  to  modify  the  software  and 
documentation  or  combine  it  with  other 
software.  Provided,  that  the  unmodified 
portions  shall  remain  subject  to  these 
restrictions. 

(E)  If  the  Contractor,  within  sixty  (60)  days 
after  a  written  request,  fails  to  substantiate 
by  clear  and  convincing  evidence  that 
computer  software  and  documentation 
marked  with  the  above  Restricted  Rights 
Legend  are  commercial  items  and  were 
developed  at  private  expense,  or  if  the 
Contractor  fails  to  refute  evidence  which  is 
asserted  by  the  Government  as  a  basis  that 
the  software  is  in  the  public  domain,  the 
Government  may  cancel  or  ignore  any 
restrictive  markings  on  such  computer 
software  and  documentation  and  may  use 
them  with  unlimited  rights.  Such  written 
requests  shall  be  addressed  to  the  Contractor 
as  identified  in  the  Restricted  Rights  Legend. 

(4)  No  legend  shall  be  marked  on,  nor  shall 
any  limitation  or  restriction  on  rights  of  use 
l)e  asserted  as  to.  any  data  or  computer 
software  which  the  Contractor  has  previously 
delivered  to  the  Government  wfthoof 
restriction.  The  limited  or  restricted  rights 
provided  for  by  this  paragraph  shall  not 
impair  the  right  of  the  Government  to  use 
similar  or  identical  data  or  computer 
software  acquired  from  other  sources. 

(c)  Copyright. 

(1)  In  addition  to  the  rights  granted  under 
the  provisions  of  paragraph  (b)  above,  the 
Contractor  hereby  grants  to  the  Government 
a  nonexclusive,  paid-up  license  throughout 
the  world,  of  the  scope  set  forth  below,  under 
any  copyright  owned  by  the  Contractor,  in 
any  work  of  authorship  prepared  for  or 
acquired  by  the  Government  under  thia 
contract,  to  reproduce  the  work  in  copies  or 
phonorecords,  to  distribute  copies  or 
phonorecords  to  the  public,  to  perform  or 
display  the  work  publicly,  and  to  prepare 
derivative  works  thereof,  and  to  have  others 
do  so  for  Government  purposes.  With  respect 
to  technical  data  and  computer  software  in 
which  the  Government  has  unlimited  rights, 
the  license  shall  be  of  the  same  scope  as  the 
rights  set  forth  in  the  definition  of  "\mllmited 
rights"  in  paragraph  (a)  above.  With  respect 
to  technical  data  in  which  the  Government 
has  limited  rights,  the  scope  of  the  license  is 
limited  to  the  rights  set  forth  in  the  definition 
of  "liniited  rights"  in  paragraph  (a)  above. 


With  respect  to  ooniputer  software  whidi  the 
parties  have  agreed  in  accordance  with 
subparagraph  (b)(3)  above  will  be  fumished 
with  restricted  rights,  the  scope  of  the  license 
is  linuted  to  such  rights. 

(2)  Unless  written  approval  of  the 
Contracting  Officer  is  obtained,  the 
Contractor  shall  not  incktde  in  technical  data 
or  computer  software  prepared  for  or 
acquired  by  the  Government  under  thi» 
contract  any  works  of  authorship  in  which 
copyright  is  not  owned  by  the  Contractor 
without  acquiring  for  the  Government  any 
rights  necessary  to  perfect  a  copyright  license 
of  the  scope  specified  in  subparagraph  (c)(1). 

(3)  As  between  the  Contractor  and  the 
Government,  the  Contractor  shall  be 
considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  determining 
authorship  under  section  201(b)  of  Title  17. 
United  States  Code. 

(4)  Technical  data  delivered  tinder  this 
contract  which  carries  a  copyright  notice 
shall  also  include  the  following  statement 
which  shall  be  placed  thereon  by  the 
Contractor,  or  should  the  Contractor  fail,  by 
the  Government:  This  material  may  be 
reproduced  by  or  for  the  U.S.  Government 
pursuant  to  the  copyright  license  under  the 
clause  at  2&2.227-7013  (date). 

(d)  Removal  of  Unauthorized  Markings. 
Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance,  the  Government  may  correct, 
cancel,  or  ignore  any  marking  not  authorized 
by  the  terms  of  this  contract  on  any  technical 
data  or  computer  software  furnished 
hereunder  if: 

(1)  The  Contractor  fails  to  respond  within 
sixty  (60)  days  to  a  written  inquiry  by  the 
Government  concerning  the  propriety  of  the 
markings,  or 

(2)  The  Contractor's  response  fails  to 
substantiate,  within  sixty  (60)  days  after 
written  notice,  the  propriety  of  limited  rights 
markings  by  clear  and  convincing  evidence, 
or  of  restricted  rights  markings  by 
identification  of  the  restrfctiotw  set  forth  m 
the  contract. 

In  either  case,  the  Government  shall  give 
written  notice  to  the  Contractor  of  the  action 
taken. 

(e)  Relation  to  Patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(f)  Limitation  on  Charges  for  Data  and 
Computer  Software.  The  Contractor 
recognizes  that  the  Government  or  a  foreign 
government  with  funds  derived  through  the 
Military  Assistance  F>rogram  or  otherwise 
through  the  United  States  Government  may 
contract  for  property  or  services  with  respect 
to  which  the  vendor  may  be  liable  to  the 
Contractor  for  charges  for  the  use  of  technical 
data  or  computer  software  on  account  of  such 
a  contract,  tlie  Contractor  further  recognizes 
that  it  is  the  policy  of  the  Government  not  to 
pay  in  connection  with  its  contracts,  or  to 
allow  to  be  paid  in  connection  with  contracts 
made  with  funds  derived  through  the  Military 
Assistance  Program  or  otherwise  through  the 
United  States  Government,  charges  for  data 
or  computer  software  which  the  Government 


has  a  right  to  use  and  disck>ee  to  others, 
which  is  in  the  public  domain,  or  which  the 
Government  has  been  given  without 
restrictions  upon  its  use  and  disclosure  to 
others.  This  policy  does  not  apply  to 
reasonable  reproduction,  handling,  mailing, 
and  similar  administrative  costs  incident  to 
the  furnishing  of  such  data  or  computer 
software.  In  recognition  of  this  policy,  the 
Contractor  agrees  to  participate  in  and  make 
appropriate  arrangements  for  the  exclusion  of 
such  charges  from  such  contracts,  or  for  the 
refund  of  amounts  received  by  the  Contractor 
with  respect  to  any  such  charges  not  so 
excluded. 

(g)  Acquisition  of  Data  and  Computer 
Software  from  Subcontractors. 

(1)  Whenever  any  technical  data  or 
computer  software  is  to  be  obtained  from  ■ 
subcontractor  under  this  contract  the 
Contractor  shall  use  this  same  dause  in  the 
subcontract  without  alteration,  and  no  other 
clause  shall  be  used  to  enlarge  or  diminish 
the  Government's  or  the  Contractor's  rights  in 
that  subcontractor  data  or  computer  software 
which  is  required  for  the  Government. 

(2)  Technical  data  required  to  be  delivered 
by  a  subcontractor  shall  normally  be 
delivered  to  the  next-higher  tier  contractor. 
However,  when  there  is  a  requirement  in  the 
prime  contract  for  data  which  may  be 

.submitted  with  limited  rights  pursuant  to 
subparagraph  (b)(2)  above,  a  subcontractor 
may  fulfill  such  requirement  by  submitting 
such  data  directly  to  the  Government  rather 
than  through  the  prime  Contractor. 

(3)  The  Contractor  and  higher-tier 
subcontractors  will  not  use  their  power  to 
award  subcontracts  as  economic  leverage  to 
acquire  rights  in  technical  data  or  computer 
software  from  their  subcontractors  for 
themselves. 

(End  of  clause) 
ALTERNATE  I  (MAY  1981) 

As  prescribed  at  227.412(a)(2).  add  the 
following  paragraph  to  the  basic  clause: 

Notice  of  Certain  Limited  Rights 

(h)  (1)  Unless  the  Schedule  provides 
otherwise,  and  subject  to  (2)  below,  the 
Contractor  will  promptly  notify  the 
Contracting  Officer  in  writing  of  the  intended 
use  by  the  Contractor  or  a  subcontractor  in 
performance  of  this  contract  of  any  item, 
component  or  process  for  which  technical 
data  would  fall  within  subparagraph  (b)(2) 
above. 

(2)  Such  notification  is  not  required  with 
respect  to: 

(i)  Standard  commercial  items  which  are 
manufactured  by  more  than  one  source  of 
supply;  or 

(ii)  Items,  components  or  processes  for 
which  such  notice  was  given  pursuant  to 
predetermination  of  rights  in  technical  data  in 
connection  with  this  contract 

(3)  Contracting  Officer  approval  is  not 
necessary  under  this  clause  for  the 
Contractor  to  use  the  item,  component  or 
process  in  the  performance  of  the  contract 

ALTERNATE  II  (MAY  1981) 

As  prescribed  at  227.412(a)(3),  add  the 
following  paragraph  to  the  basic  clause: 


46370 


Federal  RegisterM^  51.  No.  246  /  Tuesday.  December  23.  1986  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51.  No.  246  /  Tuesday.  December  23.  1986  /  Rules  anrf  Regulations      46371 


(    )  Publication  for  sale.  If.  prior  to 
publication  for  sale  by  the  Government  and 
within  the  period  designated  in  the  contract 
or  task  order,  but  in  no  event  later  than  24 
months  after  delivery  of  such  data,  the 
Contractor  publishes  for  sale  any  data  (1) 
designated  in  the  contract  as  being  subject  to 
this  paragraph  and  (2)  delivered  under  this 
contract,  and  promptly  notifies  the 
Contracting  Officer  of  these  publications,  the 
Government  shdl  not  publish  such  data  for 
sale  or  authorize  others  to  do  so.  This 
lim.tation  on  the  Government's  right  to 
publish  for  sale  any  such  data  so  published 
by  the  Contractor  shall  continue  as  long  as 
the  data  is  protected  as  a  published  work 
under  the  copyright  law  of  the  United  States 
and  is  reasonably  available  to  the  public  for 
purchase.  Any  such  publication  shall  include 
a  notice  identifying  this  contract  and 
recognizing  the  license  rights  of  the 
Government  under  subparagraph  (c)(1)  of  this 
clause.  As  to  all  such  data  not  so  published 
by  the  Contractor,  this  paragraph  shall  be  of 
no  force  or  effect 

252.227-7014    Prvdcterminatlon  of  rights 
In  technioil  data. 

As  prescribed  at  227.412(b).  insert  the 
following  provision: 

PREDETERMINATION  OF  RIGHTS  IN 
TECHNICAL  DATA  (JUL  1976) 

(a)  The  Offeror  is  requested  to  identify  in 
the  proposal  which  of  the  below  listed  data 
(including  data  to  be  furnished  in  whole  or  in 
part  by  a  subcontractor)  when  delivered,  the 
Offeror  intends  to  identify  at  limited  rights 
data  in  accordance  with  paragraph  (b)  of  the 
"Rights  in  Technical  Data  and  Computer 
Software"  clause  of  this  Solicitation.  This 
identification  need  not  be  made  as  to  data 
which  relate  to  standard  commercial  items 
which  are  manufactured  by  more  than  one 
source  of  supply. 

(The  solicitation  should  list  here  that 
technical  data  or  portions  thereof  with 
respect  to  which  the  Government  proposes 
use  of  the  predetermination  procedure.  Data 
which  clearly  comes  within  subparagraph 
(b)(1)  of  the  "Rights  in  Technical  Data  and 
Computer  Software"  clause  and  would 
therefore  be  acquired  with  unlimited  rights 
should  not  be  listed.) 

(b)  Limited  rights  data  may  be  identified  as 
such,  pursuant  to  paragraph  (a)  above  only  if 
it  pertains  to  items,  components  or  processes 
developed  at  private  expense.  Nevertheless, 
it  cannot  be  so  identified  if  it  comes  within 
subparagraph  (b)(1)  of  the  "Rights  in 
Technical  Data  and  Computer  Software" 
clause.  At  the  request  of  the  Contracting 
Officer  or  representative,  the  Offeror  agrees 
to  furnish  clear  and  convincing  evidence  that 
the  data  which  will  be  so  identified  comes 
within  the  definition  of  limited  rights  data. 

(c)  The  listing  of  a  data  item  in  paragraph 
(a)  above  does  not  mean  that  the  Government 
considers  such  item  to  come  within  the 
definition  of  limited  rights  data. 

(End  of  provision) 

2Si2.227-70 1 5    Righto  in  technical  data- 
specific  acquisition. 

As  prescribed  at  227.412(cJ,  insert  the 
following  clause: 


RIGHTS  IN  TECHNICAL  DATA— SPECIFIC 
ACQUISITION  (MAR  1979) 

(a)  Definition.  Technical  Data  means 
recorded  information,  regardless  of  form  or 
characteristic,  of  a  scientific  or  technical 
nature.  It  may.  for  example,  document 
research,  experimental,  developmental  or 
engineering  work;  or  be  usable  or  used  to 
define  a  design  or  process  or  to  acquire, 
produce,  support,  maintain,  or  operate 
materiel.  The  data  may  be  graphic  or  pictorial 
delineations  in  media  such  as  drawings  or 
photographs;  text  in  specifications  or  related 
performance  or  design  type  documents;  or 
computer  printouts.  Examples  of  technical 
data  include  research  and  engineering  data, 
engineering  drawings  and  associated  lists, 
specifications,  standards,  process  sheets, 
manuals,  technical  reports,  catalog  item 
identifications,  and  related  information,  and 
documentation  related  to  computer  software. 
Technical  data  does  not  include  computer 
software  or  financial,  administrative,  cost 
and  pricing,  and  management  data,  or  other 
information  incidental  to  contract 
administration. 

(b)  Government  Rights.  The  Government 
may  duplicate,  use  and  disclose  in  any 
manner  and  for  any  purpose  whatsoever,  and 
have  others  so  do,  all  or  any  part  of  the 
technical  data  delivered  by  the  Contractor  to 
the  Government  under  this  contract. 

(c)  Copyright. 

(1)  In  addition  to  the  rights  granted  under 
the  provisions  of  (b)  above,  the  Contractor 
hereby  grants  to  the  Government  a 
nonexclusive,  paid-up  license  throughout  the 
world  under  any  copyright  owned  by  the 
Contractor,  in  any  work  of  authorship 
prepared  for  or  acquired  by  the  Government 
under  this  contract,  to  reproduce  the  work  in 
copies  or  phonorecords,  to  distribute  copies 
of  phonorecords  to  the  public,  to  perform  or 
display  the  work  publicly,  and  to  prepare 
derivative  works  thereof,  and  to  have  others 
do  so  for  Government  purposes. 

(2)  Unless  written  approval  of  the 
Contracting  Officer  is  obtained,  the 
Contractor  shall  not  include  in  technical  data 
prepared  for  or  acquired  by  the  Government 
under  this  contract  any  works  of  authorship 
in  which  copyright  is  not  owned  by  the 
Contractor  without  acquiring  for  the 
Government  any  rights  necessary  to  perfect  a 
copyright  license  of  the  scope  specified  in 
subparagraph  (c)(1)  above. 

(3)  As  between  the  Contractor  and  the 
Government,  the  Contractor  shall  be 
considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  determining 
authorship  under  section  201(b)  of  Title  17, 
United  States  Code. 

(4)  Technical  data  delivered  under  this 
contract  which  carries  a  copyright  notice 
shall  also  include  the  following  statement 
which  shall  be  placed  thereon  by  the 
Contractor,  or  should  the  Contractor  fail,  by 
the  Government:  This  material  may  be 
reproduced  by  or  for  the  U.S.  Government 
pursuant  to  the  copyright  license  under  the 
clause  at  2S2.2Z7-7m5  (date). 

(d)  Relation  to  Patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent,  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 


(e)  Limitation  on  Charges  for  Data.  The 
Contractor  recognizes  that  the  Government, 
or  a  foreign  government  with  funds  derived 
through  the  Military  Assistance  Program  or 
otherwise  through  the  United  States 
Government,  may  contract  for  property  or 
services  with  respect  to  which  the  vendor 
may  be  liable  to  the  Contractor  for  charges 
for  the  use  of  technical  data  on  account  of 
such  a  contract.  The  Contractor  further 
recognizes  that  it  is  the  policy  of  the 
Government  not  to  pay  in  connection  with  its 
contracts,  or  to  allow  to  be  paid  in 
connection  with  contracts  made  with  funds 
derived  throughout  the  Military  Assistance 
Program  or  otherwise  through  the  United 
States  Government,  charges  for  data  which 
the  Government  has  a  right  to  use  and 
disclose  to  others,  which  is  in  the  public 
domain,  which  the  Government  has  been 
given  without  restrictions  upon  its  use  and 
disclosure  to  others.  This  policy  does  not 
apply  to  reasonable  reproduction,  handling, 
mailing,  and  similar  administrative  costs 
incident  to  the  furnishing  of  such  data.  In 
recognition  of  this  policy,  the  Contractor 
agrees  to  participate  in  and  make  appropriate 
arrangements  for  the  exclusion  of  such 
charges  from  such  contracts,  or  for  the  refund 
of  amounts  received  by  the  Contractor  with 
respect  to  any  such  charges  not  so  excluded. 
(End  of  clausej 

252.227-7016    Contract  schedule  Items 
requiring  experintentai.  developmental,  or 
research  wortc. 

As  prescribed  at  227.412(d).  insert  the 
following  clause: 

CONTRACT  SCHEDULE  ITEMS  REQUIRING 
EXPERIME.NTAU  DEVELOPMENTAL.  OR 
RESEARCH  WORK  (MAR  1975) 

For  purposes  of  defining  the  nature  of  the 
work  and  the  scope  of  rights  in  data  granted 
to  the  Government  pursuant  to  the  "Rights  in 
Technical  Data  and  Computer  Software" 
clause  of  this  contract,  it  is  understood  and 
agreed  that  items  (list  applicable  schedule 
line  items  or  sub-line  items  or  data  exhibit 
numbers)  require  the  performance  of 
experimental,  developmental,  or  research 
work.  This  clause  does  not  constitute  a 
determination  as  to  whether  or  not  any  data 
required  to  be  delivered  under  this  contract 
falls  within  the  definition  of  limited  rights 
data. 

(End  of  clause) 

252.227-70 1 7    Rights  In  technical  data- 
major  system  and  subsystem  contracts. 

As  prescribed  at  227.412(e).  insert  the 
following  clause: 

RIGHTS  IN  TECHNICAL  DATA— MAJOR 
SYSTEM  AND  SUBSYSTEM  CONTRACTS 
(NOV  1971) 

The  Contractor  agrees  that  it  will  neither 
incorporate  any  provision  in  its  subcontracts 
nor  enter  into  any  agreement,  written  or  oral, 
either  directly  or  indirectly,  with 
subcontractors  which  has  or  may  have  the 
effect  of  prohibiting  subcontractor  sales 
directly  to  the  Government  of  any  supplies, 
like  those  manufactured  or  services  like  those 
furnished  by  such  subcontractor  under  this 


contract  or  any  follow-on  production 
contract,  or  under  any  contract  for  parts  or 
components  of  supplies  furnished  under  this 
or  any  follow-on  production  contract.  The 
Contractor  further  agrees  that  all  data, 
including  data  in  which  the  Qovemment  may 
not  have  unlimited  rights,  furnished  or 
otherwise  made  available  by  the  Contractor 
for  use  by  subcontractors  in  furnishing  such 
supplies  or  services,  will  be  furnished  to  such 
subcontractors  without  payment  to  the 
Contractor  of  any  fee,  royalty  or  other  charge 
by  the  subcontractor  or  the  Government  for 
use  by  such  subcontractors  in  furnishing  such 
supplies  or  Services  for  sale  directly  to  the 
Government.  For  the  purpose  of  this 
paragraph,  the  term  "fee,  royalty  or  other 
charge"  shall  not  include  within  its  meaning 
fees,  royalties  of  charges  for  reasonable 
returns  on  use  of  patents, 

(End  of  clause) 

252.227-7018    Restrictive  markings  on 
technical  data. 

As  prescribed  at  227.412(0.  insert  the 
following  clause: 

RESTRICTIVE  MARKINGS  ON  TECHNICAL 
DATA  (MAR  1975) 

(a)  The  Contractor  shall  have,  maintain, 
and  follow  throughout  the  performance  of 
this  contract,  procedures  sufficient  to  assure 
that  restrictive  markings  are  used  on 
technical  data  required  to  be  delivered 
hereunder  only  when  authorized  by  the  terms 
of  the  "Rights  in  Technical  Data  and 
Computer  Software"  clause  of  this  contract. 
Such  procedures  shall  be  in  writing.  The 
Contractor  shall  also  maintain  a  quality 
assurance  system  to  assure  compliance  with 
this  clause. 

(b)  As  part  of  the  procedures,  the 
Contractor  shall  maintain  (1)  records  to  show 
how  the  procedures  of  paragraph  (a)  al>ove 
were  applied  in  determining  that  the 
markings  are  authorized,  as  well  as  (2)  such 
records  as  are  reasonably  necessary  to  show 
pursuant  to  subparagraph  (d)(2)  of  the 
"Rights  in  Technical  Data  and  Computer 
Software"  clause  that  restrictive  markings 
used  in  any  piece  of  technical  data  delivered 
under  this  contract  are  authorized. 

(c)  The  Contractor  shall,  within  sixty  (60) 
days  after  award  of  this  contract,  identify  in 
writing  to  the  Contracting  Officer  by  name  or 
title  the  person(s)  having  the  final 
responsibility  within  Contractor's 
organization  for  determining  whether 
restrictive  markings  are  to  be  placed  on 
technical  data  to  be  delivered  under  this 
contract.  The  Contractor  hereby  authorizes 
direct  contact  between  the  Government  and 
such  personis)  in  resolving  questions 
involving  restrictive  markings. 

(d)  The  Contracting  Officer  may  evaluate 
or  verify  the  Contractor's  procedures  to 
determine  their  effectiveness.  Upon  request,  a 
copy  of  such  written  procedures  shall  be 
furnished.  The  failure  of  the  Contracting 
Officer  to  evaluate  or  verify  such  procedures 
shall  not  relieve  the  Contractor  of  the 
responsibility  for  complying  with  paragraphs 
(a)  and  (b)  above. 

(e)  (1)  If  the  Contractor  fails  to  make  a 
good  faith  effort  to  institute  the  procedures  of 
paragraphs  (a)  and  (b)  above,  any  limited 


rights  markings  on  technical  data  delivered 
under  this  contract  may  be  cancelled  or 
ignored  by  the  Contracting  Officer.  Tlie 
Contracting  Officer  shall  give  written  notice 
to  the  Contractor  of  the  action  taken, 
including  identification  of  the  data  on  which 
markings  have  been  cancelled  or  ignored, 
and  thereafter  may  use  such  data  with 
unlimited  rights. 

(2)  The  Contracting  Officer  may  give 
written  notification  to  the  Contractor  of  any 
failure  to  maintain  or  follow  the  established 
procedures,  or  of  any  material  deficiency  in 
the  procedures,  and  state  a  period  of  time  not 
less  than  thirty  (30)  days  within  which  the 
Contractor  shall  complete  corrective  action. 
If  corrective  action  is  not  completed  within 
the  specified  time,  restrictive  markings  on 
any  technical  data  being  prepared  for 
delivery  or  delivered  under  this  contract 
during  that  period  shall  be  presumed  to  be 
unauthorized  by  the  terms  thereof  and  the 
Contracting  Officer  may  cancel  or  ignore 
such  markings  if  the  Contractor  is  unable  to 
substantiate  the  markings  in  accordance  with 
the  procedures  of  paragraph  (d)  of  the  clause 
at  252.227-7013,  "Rights  in  Technical  Data 
and  Computer  Software". 

(f)  Notwithstanding  any  provisions  of  this 
contract  concerning  inspection  and 
acceptance,  the  acceptance  by  the 
Government  of  technical  data  with  restrictive 
legends  shall  not  l>e  construed  as  a  waiver  of 
any  rights  accruing  to  the  Government. 

(g)  This  clause,  including  this  paragraph  (g), 
shall  be  included  in  each  subcontract  under 
which  technical  data  is  required  to  be 
delivered.  When  so  inserted,  "Contractor" 
shall  be  changed  to  "Subcontractor". 

(End  of  clause] 

252.227-7019    Identification  of  restricted 
righto  computer  software. 

As  prescribed  at  227,412(g).  insert  the 
following  provision: 

IDENTinCATION  OF  RESTRICTED  RIGHTS 
COMPUTER  SOFTWARE  (APR  1977) 

The  Offeror's  attention  is  called  to  the 
requirement  in  the  "Rights  in  Technical  Data 
and  Computer  Software"  clause  that  any 
restrictions  on  the  Government  concerning 
use  or  disclosure  of  computer  software  which 
was  developed  at  private  expense  and  is  to 
be  delivered  under  the  contract  must  be  set 
forth  in  an  agreement  made  a  part  of  the 
contract,  either  negotiated  prior  to  award  or 
included  in  a  modification  of  the  contract 
before  such  delivery.  Therefore,  the  Offeror  is 
requested  to  identify  in  his  proposal  to  the 
extent  feasible  any  such  computer  software 
which  was  developed  at  private  expense  and 
upon  the  use  of  which  it  desires  to  negotiate 
restrictions,  and  to  state  the  nature  of  the 
proposed  restrictions.  If  no  such  computer 
software  is  identified,  it  will  be  assumed  that 
all  deliverable  computer  software  will  be 
subject  to  unlimited  rights. 

(End  of  provision) 

252.227-7020    Righto  in  data— special 
works. 

As  prescribed  at  227.412(h),  insert  the 
following  clause: , 


RIGHTS  IN  DATA— SPECIAL  WORKS  (MAR 
1979) 

(a)  The  term  "works"  as  used  herein 
includes  literary,  musical,  and  dramatic 
works;  pantomimes  and  choreographic 
works;  pictorial,  graphic  and  sculptural 
works;  motion  pictures  and  other  audiovisual 
works;  sound  recordings:  and  works  of 
similar  nature.  The  term  does  not  include 
financial  reports,  cost  analyses,  and  other 
information  incidental  to  contract 
administration. 

(b)  All  works  first  produced  in  the 
performance  of  this  contract  shall  be  the  sole 
property  of  the  Government,  which  shall  be 
considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  authorship 
in  any  copyrightable  work  under  section 
201(b)  of  Title  17,  United  States  Code,  and  the 
Government  shall  own  all  of  the  rights 
comprised  in  the  copyright.  The  Contractor 
agrees  not  to  assert  or  authorize  others  to 
assert  any  rights,  or  establish  any  claim  to 
copyright,  in  such  works.  The  Contractor, 
unless  directed  to  the  contrary  by  the 
Contracting  Officer,  shall  place  on  any  such 
works  delivered  under  this  contract  the 
following  notice: 

c    (Year  date  of  delivery)  United  States 
Government  as  represented  by  the 
Secretary  of  (department).  All  rights 
reserved. 

In  the  case  of  a  phonorecord.  the  c  will  l>e 

replaced  by  P. 

(c)  Except  as  otherwise  provided  in  this 
contract,  the  Contractor  hereby  grants  to  the 
Government  a  nonexclusive,  paid-up  license 
throughout  the  world  (1)  to  reproduce  in 
copies  or  phonorecords,  to  prepare  derivative 
works,  to  distribute  copies  or  phonorecords, 
and  to  perform  or  display  publicly  any 
portion  of  a  work  which  is  not  first  produced 
in  the  performance  of  this  contract  but  in 
which  copyright  is  owned  by  the  Contractoi 
and  which  is  incorporated  in  the  work 
furnished  under  this  contract,  and  (2)  to 
authorize  others  to  do  so  for  Government 
purposes. 

(d)  Unless  written  approval  of  the 
Contracting  Officer  is  obtained,  the 
Contractor  shall  not  include  in  any  works 
prepared  for  or  delivered  to  the  Govemmer.t 
under  this  contract  any  works  of  authorship 
in  which  copyright  is  not  owned  by  the 
Contractor  or  the  Government  without 
acquiring  for  the  Government  any  rights 
necessary  to  perfect  a  license  of  the  scope  set 
forth  in  paragraph  (c)  above. 

(e)  The  Contractor  shall  indemnify  and 
save  and  hold  harmless  the  Government,  and 
its  officers,  agents  and  employees  acting  for 
the  Government,  against  any  liability, 
including  costs  and  expenses,  (1)  for  violation 
of  proprietary  rights,  copyrights,  or  rights  of 
privacy  or  publicity,  arising  out  of  the 
creation,  delivery,  or  use  of  any  works 
furnished  under  this  contract,  or  (2)  based 
upon  any  libelous  or  other  unlawful  matter 
contained  in  such  works. 

(f)  Nothing  contained  in  this  clause  shall 
imply  a  license  to  the  Government  under  any 
patent,  or  be  construed  as  affecting  the  scope 
of  any  license  of  other  right  otherwise 
granted  to  the  Govemmen*^  under  any  patent. 
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Ig)  Paragraphs  (c)  and  (d)  above  are  not 
applicable  to  raalerial  furnished  to  the 
Contractor  by  the  Government  and 
incorporated  in  the  work  furnished  under  the 
contract:  Provided,  such  incorporated 
material  is  identified  by  the  Contractor  at  the 
time  of  delivery  of  such  work. 
(End  of  clause) 

2SU27-7021    Rights  m  cteta-«slstlng 
wortui. 

As  prescribed  at  227.412(1),  insert  the 
following  clause: 

RIGHTS  IN  DATA— EXISTINC  WORKS 
fMARl879) 

(a)  The  term  "works'  as  used  herein 
includes  literary,  musical,  and  dramatic 
work*;  pantomimes  and  choreographic 
works;  pictorial,  graphic  and  sculptural 
works;  motion  pictures  and  other  audiovisual 
works;  sound  recordings;  and  works  of  a 
similar  nature.  The  term  does  not  include 
financial  reports,  cost  analyses,  and  other 
information  incidental  to  contract 
administration. 

(b)  Except  as  otherwise  provided  in  this 
contract  the  Contractor  hereby  grants  to  the 
Government  a  nonexclusive,  paid-up  license 
throughout  the  world  (1)  to  distribute, 
perform  publicly,  and  display  publicly  the 
works  called  for  under  this  contract  and  (2)  to 
authorize  others  to  do  so  for  Government 
purposes. 

(c)  The  Contractor  shall  indemnify  and 
save  and  hold  harmless  the  Government,  and 
its  officers,  agents,  and  employees  acting  for 
the  Government,  against  any  liability. 
Including  costs  and  expenses,  (1)  for  violation 
of  proprietary  rights,  copyrights,  or  rights  of 
privacy  or  publicity  arising  out  of  the 
creatioa  delivery,  or  use.  of  any  works 
furnished  under  this  contract,  or  (2)  based 
upon  any  libelous  or  other  unlawful  matter 
contained  in  same  works. 


(End  of  clause) 

252.227-7022    GovamnMnt  rights 
(unJImHsd). 

As  prescribed  at  227.412(j).  insert  the 
following  clause: 

GOVERNMENT  RIGHTS  (ITNLIMITED) 
(MAR  1979) 

(a)  The  Government  shall  have  unlimited 
rights,  in  all  drawings,  designs,  specifications, 
notes  and  other  works  developed  in  the 
performance  of  this  contract,  including  the 
right  to  use  same  on  any  other  Government 
design  or  construction  without  additional 
compensation  to  the  Contractor.  The 
Contractor  hereby  grants  to  the  Government 
a  paid-up  license  throughout  the  world  to  all 
such  works  to  which  he  may  assert  or 
establish  any  claim  under  design  patent  or 
copyright  laws.  The  Contractor  for  a  period  of 
three  (3)  years  after  completion  of  the  project 
agrees  to  furnish  flie  original  or  copies  of  all 
such  works  on  the  request  of  the  Contracting 
Officer. 

(End  of  clause] 

252.227-7023    Drawings  and  other  data  to 
tMConw  property  of  govsmnwnt 

As  prescribed  at  227.412(k),  insert  the 
following  clause: 


DRAWINGS  AND  OTHER  DATA  TO 
BECOME  PROreRTY  OF  GOVERNMENT 
(MAR  1979) 

All  designs,  drawings,  specifka lions,  notes 
and  other  works  developed  in  the 
performance  of  this  contract  shall  become  the 
sole  property  of  the  Government  and  may  be 
used  on  any  other  design  or  constniction 
without  additional  compensation  to  the 
Contractor.  The  Government  shall  be 
considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  authorship 
in  any  copyrighuble  work  under  section 
201(b)  of  Title  17.  United  Sutes  Code.  With 
respect  thereto,  the  Contractor  agrees  not  to 
assert  or  authorize  others  to  assert  any  rights 
nor  establish  any  claim  under  the  design 
patent  or  copynght  laws.  The  Contractor  for 
a  period  of  three  (3)  years  after  completion  of 
the  project  agrees  to  furnish  all  retained 
works  on  the  request  of  the  Contracting 
Officer.  Unless  otherwise  provided  in  this 
contract  tiie  Contractor  shall  have  the  right 
to  retain  copies  of  all  works  beyond  such 
period. 
(End  of  clause) 

252.227-7024     Notice  and  approval  of 
restricted  designs. 

As  prescribed  at  227.412(1).  insert  the 
following  clause: 

NOTICE  AND  APPROVAL  OF  RESTRICTED 
DESIGNS  (APR  1984] 

In  the  performance  of  this  contract  the 
Contractor  shall,  to  the  extent  practicable, 
make  maximum  use  of  structures,  machines, 
products,  materials,  construction  methods, 
and  equipment  that  are  readily  available 
through  Government  or  competitive 
commercial  channels,  or  through  standard  or 
proven  production  techniques,  methods,  and 
processes.  Unless  approved  by  the 
Contracting  Officer,  the  Contractor  shall  not 
produce  a  design  or  specification  that 
requires  in  this  construction  work  the  use  of 
structures.  prtKhicts,  materials,  construction 
equipment  or  processes  that  are  known  by 
the  Contractor  to  be  available  only  from  a 
sole  source.  The  Contractor  shall  promptly 
report  any  such  design  or  specification  to  the 
Contracting  Officer  and  give  the  reason  why 
it  is  considered  necessary  to  so  restrict  the 
design  or  specification. 

(End  of  clause) 

252.227-7025    Rights  In  technical  daU  and 
computer  softwars  (SBIR  program). 

As  prescribed  at  227.412(m).  insert  the 
following  clause: 

RIGHTS  IN  TECHNICAL  DATA  AND 
COMPUTER  SOFTWARE  (SBIR  PROGRAM) 
(APR  19M) 

(a)  Definitions.  "Computer  Data  Base '.  as 
used  in  this  clause,  means  a  collection  of  data 
in  a  form  capable  of  being  processed  and 
operated  on  by  a  computer. 

"Computer  Program",  as  used  in  this 
clause,  means  a  series  of  instructions  or 
statements  in  a  form  acceptable  to  a 
computer,  designed  to  cause  the  computer  to 
execute  an  operation  or  operations.  Computer 
programs  may  be  either  machine-dependent 
or  machine-independent,  and  may  be  general- 


purpose  in  nature  or  designed  to  satisfy  the 
requirements  of  a  particular  user. 

"Computer  Software",  as  used  in  this 
clause,  means  computer  programs  and 
comptiter  data  bases. 

"Computer  Software  Documentation",  as 
used  in  this  clause,  means  technical  data.  j 

including  computer  listings  and  printouts.  In 
human-readable  form  which  (1)  documents 
the  design  or  details  of  computer  software.  (2) 
explains  the  capabilities  of  the  software,  or 
(3)  provides  operating  instructions  for  using 
the  software  to  obtain  desired  results  from  a 
computer. 

"License  Rights",  as  used  in  this  clause, 
means  rights  to  use.  duplicate,  or  disclose 
technical  data  or  computer  software,  in 
whole  or  in  part  and  in  any  manner,  for 
Government  purposes  only,  and  to  have  or 
permit  others  to  do  so  for  Government 
purposes  only.  License  Rights  do  not  grant  to 
the  Government  the  right  to  have  or  permit 
others  to  use  technical  data  or  computer 
software  for  commercial  purposes. 

"Limited  Rights",  as  used  in  this  clause, 
means  rights  to  use.  duplicate,  or  disclose 
technical  data,  in  whole  or  in  part,  by  or  for 
the  Government,  with  the  express  limitation 
that  such  technical  data  shall  not.  without  the 
written  permission  of  the  party  furnishing 
such  technical  data  be  (1)  released  or 
disclosed  in  whole  or  in  part  outside  the 
Government  (2)  used  in  whole  or  in  part  by 
the  Government  for  manufacture,  or  in  the 
case  of  computer  software  documentation,  foi 
preparing  the  same  or  similar  computer 
software,  or  (3)  used  by  a  party  other  than 
the  Government 

"ResUicted  Rights",  as  used  in  this  clause.         ' 
means  rights  that  apply  only  to  computer 
software,  and  include,  as  a  minimum,  the 
right  to: 

(1)  Use  computer  software  with  the 
computer  for  which  or  with  which  it  was 
acquired,  including  use  at  any  Government 
installation  to  which  the  computer  may  be 
transferred  by  the  Government: 

(2)  Use  computer  software  with  a  backup 
computer  if  the  computer  for  which  or  with 
which  it  was  acquired  is  inoperative: 

(3)  Copy  computer  programs  for 
safekeeping  (archives)  or  backup  purposes; 
and 

(4)  Modify  computer  software,  or  combine 
it  with  other  software,  subject  to  the 
provision  that  those  portions  of  the  derivative 
software  incorporating  restricted  rights 
software  are  subject  to  the  same  restricted 
rights. 

In  addition,  restricted  rights  include  any  other 
specific  rights  not  inconsistent  with  the 
minimum  rights  in  (l)-(4)  above  that  are 
listed  or  described  in  this  contract  or 
described  in  a  license  or  agreement  made  a 
part  of  this  contract 

"Technical  Data",  as  used  in  this  clause, 
means  recorded  information  regardless  of 
form  or  characteristic,  of  a  scientific  or 
technical  nature.  Examples  of  technical  data 
include  research  and  engineering  data, 
engineering  drawings  and  associated  lists, 
specifications,  standards,  process  sheets, 
manuals,  technical  reports,  catalog  item 
identifications  and  related  information,  and 
computer  software  documentation.  Technical 


data  does  not  include  computer  software  or 
financial,  administrative,  cost  and  pricing, 
and  management  data,  or  other  information 
incidental  to  contract  administration. 

"Unlimited  Rights",  as  used  in  this  clause, 
means  rights  to  use.  duplicate,  or  disclose 
technical  data  or  computer  software,  in 
whole  or  in  part,  in  any  manner  and  for  any 
purpose  whatsoever,  and  to  have  or  permit 
others  to  do  so. 
(b)  Government  Rights. 
(1)  License  Rights.  For  a  period  of  two  (2) 
years  (or  such  other  period  as  may  be 
authorized  by  the  Contracting  Officer  for 
good  cause  shown)  after  the  delivery  and 
acceptance  of  the  last  deliverable  item  under 
this  contract  the  Government  shall  have 
limited  rights  and.  after  the  expiration  of  the 
two-year  period,  shall  have  license  rights  in: 
(i)  Technical  data  and  computer  software 
resulting  directly  from  performance  of 
experimental,  developmental,  or  research 
work  which  was  specified  as  an  element  of 
performance  in  this  contract  or  any 
subcontract  hereunder 

(ii)  Computer  software  required  to  be 
originated  or  developed  under  this  contract 
or  any  subcontract  hereunder,  or  generated 
as  a  necessary  part  of  performing  this 
contract  or  any  subcontract  hereunder 

(iii)  Technical  data  necessary  to  enable 
manufacture  of  end-items,  components  and 
modifications,  or  to  enable  the  performance 
of  processes,  when  the  end-items, 
components,  modification  or  processes  have 
been,  or  are  being,  developed  under  this 
contract  or  any  subcontract  hereunder  in 
which  experimental,  developmental  or 
research  work  is.  or  was  specified  as  an 
element  of  contract  performance,  except 
technical  data  pertaining  to  items, 
components,  processes,  or  computer  software 
developed  at  private  expense  (but  see 
subdivision  (b)(2)(i)  below); 

(iv)  Technical  data  or  computer  software 
prepared  or  required  to  be  delivered  under 
this  contract  or  any  subcontract  hereunder 
and  constituting  corrections  or  changes  to 
Govemment-fumished  data  or  computer 
software: 

(v)  Technical  data  pertaining  to  end-items, 
components  or  processes,  prepared  or 
required  to  be  delivered  under  this  contract 
or  any  subcontract  hereunder  for  the  purpose 
of  identifying  sources,  size,  configuration, 
mating  and  attachment  characteristics, 
functional  characteristics  and  performance 
requirements  ("form,  fit  and  function"  data, 
e.g..  specification  control  drawings,  catalog 
sheets,  envelope  drawings,  etc.); 

(vi)  Manuals  or  instructional  materials 
prepared  or  required  to  be  delivered  under 
this  contract  or  any  subcontract  hereunder 
for  installation,  operation,  maintenance,  or 
training  purposes;  and 

(vii)  Any  other  technical  data  or  computer 
software  prepared  or  required  to  be  delivered 
unden  this  contract  or  any  subcontract 
hereunder,  other  than  technical  data 
furnished  with  limited  or  unlimited  rights 
pursuant  to  subparagraphs  (b)  (2)  and  (4) 
below  or  computer  software  furnished  with 
restricted  or  unlimited  rights  pursuant  to 
subparagraphs  (b)  (3)  and  (4)  below. 

License  Rights  shall  be  effective  with 
respect  to  the  technical  data  identified  in 


subdivisions  (b)(1)  (i),  (iii).  (iv),  (v).  (vi),  and 
(vii)  above  only  if  each  piece  of  data  is 
marked  with  the  License  Rights  Legend  below 
in  which  is  inserted  the  number  of  the  prime 
contract  under  which  the  data  is  to  be 
delivered,  the  name  of  the  contractor  and  any 
subcontractor  by  whom  the  data  was 
generated,  and  the  period  in  which  the  data  is 
subject  to  limited  rights,  and  shall  be 
effective  with  respect  to  the  computer 
software  identified  in  subdivisions  (b)(1)  (i), 
(ii).  and  (iv)  and  (vii)  above  only  if  each  unit 
of  software  is  marked  with  an  abbreviated 
License  Rights  Legend  reciting  that  the  use, 
duplication,  or  disclosure  of  the  software  is 
subject  to  the  same  license  rights  restrictions 
included  in  the  same  contract  (identified  by 
number)  with  the  same  Contractor  (identified 
by  name): 

License  Rights  Legend 

Contract  No ~ 

Contractor  or  subcontractor    

For  a  period  of  two  (2)  years  after  the 
delivery  and  acceptance  of  the  last 
deliverable  item  under  this  contract  this 
technical  data  shall  not,  without  the  written 
permission  of  the  above  Contractor,  be  either 
(A)  used,  released  or  disclosed  in  whole  or  in 
part  outside  the  Government.  (B)  used  in 
whole  or  in  part  by  the  Govenunent  for 
manufacture,  or  (C)  used  by  a  party  other 
than  the  Government  After  the  expiration  of 
the  two  (2)  year  period,  the  Government  may 
use,  duplicate,  or  disclose  the  data,  in  whole 
or  in  part  and  in  any  manner,  for  Government 
purposes  only,  and  may  have  or  permit  others 
to  do  so  for  Government  purposes  only.  All 
rights  to  use  or  duplicate  the  data  in  whole  or 
in  part  for  commercial  purposes  are  retained 
by  the  Contractor,  and  others  to  whom  this 
data  may  be  disclosed  agree  to  abide  by  this 
commercial  purposes  limitation.  The 
Government  assumes  no  liability  for  use  or 
disclosure  of  the  data  by  others  for 
commercial  purposes,  lliis  legend  shall  be 
included  on  any  reproduction  of  this  data,  in 
whole  or  in  part. 

(2)  Limited  Rights.  The  Government  shall 
have  limited  rights  in: 

(i)  Unpublished  technical  data  pertaining  to 
items,  components  or  processes  developed  at 
private  expense,  and  unpublished  computer 
software  documentation  related  to  computer 
software  that  is  acquired  with  restricted 
rights,  other  than  such  data  as  may  be 
included  in  the  data  referred  to  in 
subdivisions  (b)(1)  (i).  (iv).  (v).  and  (vi)  above. 
The  word  unpublished,  as  applied  to 
technical  data  and  computer  software 
documentation,  means  that  which  has  not 
been  released  to  the  public  nor  been 
furnished  to  others  without  restriction  on 
further  use  or  disclosure.  For  the  purpose  of 
this  definition,  delivery  of  limited  rights 
technical  data  to  or  for  the  Government 
under  a  contract  does  not  in  itself,  constitute 
release  to  the  public. 

Limited  Rights  shall  be  effective  with 
res|>ect  to  the  technical  data  mentioned  in 
subdivision  (b)(2)(i)  above  only  if  each  piece 
of  data  is  marked  with  the  Limited  Rights 
Legend  below,  in  which  is  inserted  the 
number  Qf  the  prime  contract  ander  which  the 
data  is  to  be  delivered  and  th«  name  of  the 
Contractor  and  any  subcontractor  by  whiom 
the  data  was  generated: 


Limited  Rights  Legend 

Contract  No.  ■ 


Contractor  or  subcontractor    

This  technical  data  shall  not  without  the 
written  permission  of  the  above  contractor, 
be  either  (A)  used,  released  or  disclosed  in 
whole  or  in  part  outside  the  Government  (B) 
used  in  whole  or  in  part  by  the  Government 
for  manufacture,  or  (C)  used  by  a  party  other 
than  the  Government.  This  legend  shall  be 
included  on  any  reproduction  of  this  data,  in 
whole  or  in  part 

(3)  Restricted  Rights.  The  Government 
shall  have  restricted  rights  in  privately 
developed  computer  software,  listed  or 
described  in  a  license  or  agreement  made  a 
part  of  this  contract  which  the  parties  have 
agreed  will  be  furnished  with  restricted 
rights;  Provided,  however,  notwithstanding 
any  contrary  [Mwision  in  any  such  license  ot 
agreement  the  Government  shall  have  the 
rights  included  in  the  definition  of  "restricted 
rights"  in  paragraph  (a)  above.  Such 
restricted  rights  are  of  no  effect  unless  the 
computer  software  is  marked  by  the 
Contractor  with  the  following  legend: 

Restricted  Rights  Legend 

Use,  duplication  or  disclosure  is  subject  to 

restrictions  stated  in  Contract  No 

with (Name  of  Contractor). 

and  the  related  computer  software 
documentation  includes  a  prominent 
statement  of  the  restrictions  applicable  to  the 
computer  software.  The  Contractor  may  not 
place  any  legend  on  computer  software 
indicating  restrictions  on  the  Government's 
rights  in  such  software  unless  die  restrictions 
are  set  forth  in  a  license  or  agreement  made  a 
part  of  this  contract  prior  to  the  delivery  da)e 
of  the  software.  Failure  of  the  Contractor  to 
apply  a  restricted  rights  legend  to  such 
computer  software  shall  relieve  the 
Government  of  liability  with  respect  to  such 
unmarked  software. 

(4)  Unlimited  Rights.  The  Government  shall 
have  unlimited  rights  in: 

(i)  technical  data  or  computer  software 
required  to  be  prepared  or  delivered  under 
this  contract  or  any  subcontract  hereunder 
that  was  previously  delivered  or  previously 
required  to  be  delivered  to  the  Government 
under  any  contract  or  subcontract  with 
unlimited  rights: 

(ii)  technical  data  or  computer  software 
that  is  in  the  public  domain  or  has  been  or  is 
normally  released  or  disclosed  by  the 
Contractor  or  any  subcontractor  without 
restriction  on  further  use  or  disclosure;  and 

(iii)  computer  data  bases,  consisting  of 
information  supplied  by  the  Government 
information  in  which  the  Government  has 
unlimited  rights,  or  information  which  is  in 
the  public  domain. 

(5)  No  legend  shall  be  marked  on,  nor  shall 
any  limitation  or  restriction  on  rights  of  use 
be  asserted  as  to,  any  technical  data  or 
computer  software  which  the  Contractor  or 
any  subcontractor  has  previously  delivered  to 
the  Government  without  restriction.  The 
license,  limited  or  restricted  rights  provided 
for  by  this  paragraph  (b)  shall  not  impair  the 
right  of  theGovemment  to  use  similar  or 
identicaUechnical  data  or  computer  software 
acquired  from  other  sources.  -  ~ 
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(c)  Copyright. 

(1)  The  Contractor  is  hereby  granted 
peinii»8ten  to  assert  or  establish  claim  to  or 
ownership  of  copyright  in  any  work  of 
authorship  prepared  for  or  acquired  by  the 
Covemment  under  this  contract.  In  addition 
to  the  ri{|hts  granted  under  the  provisions  of 
paragraph  (b)  above,  the  Contractor  hereby 
grants  to  the  Covemment  a  nonexclusive, 
irrevocable,  paid-up  license  throughout  the 
world  of  the  scope  set  forth  below,  under  any 
such  copyright  to  reproduce  the  work  in 
copies  or  phonorecords,  to  distribute  copies 
or  phonorecords  to  the  public,  to  perform  or 
display  the  work  publicly,  and  to  prepare 
derivative  works  thereof,  and  to  have  others 
do  so  for  Government  purposes.  All 
published  works  for  which  claim  to  or 
ownership  of  copyright  has  been  asserted  or 
established  shall  contain  an  appropriate 
credit  line  identifying  Government  support. 
With  respect  to  technical  data  and  computer 
software  in  which  the  Covemment  has 
license  rights  or  unlimited  rights,  the  license 
shall  be  of  the  same  scope  as  the  rights  set 
forth  in  the  definitions  of  "license  rights"  and 
"unlimited  rights"  in  paragraph  (a)  above. 
With  respect  to  technical  data  In  which  the 
Government  has  limited  rights,  the  scope  of 
the  license  is  limited  to  the  rights  set  forth  in 
the  definition  of  "limited  rights"  in  paragraph 
(a)  above.  With  respect  to  computer  software 
which  the  parties  have  agreed  in  accordance 
with  paragraph  (b)(3)  above  will  be  furnished 
with  restricted  rights,  the  scope  of  the  license 
is  limited  to  such  rights. 

(2)  Unless  written  approval  of  the 
Contracting  Officer  is  obtained  the 
Contractor  shall  not  include  in  technical  data 
or  computer  software  prepared  for  or 
acquired  by  the  Covemment  under  this 
contract  any  works  of  authorship  in  which 
copyright  is  not  owned  by  the  Contractor 
without  acquiring  for  the  Government  any 
rights  necessary  to  perfect  a  copyright  license 
of  the  scope  specified  in  subparagraph  (c)(1). 

(3)  As  between  the  Contractor  and  the 
Covemment.  the  Contractor  shall  be 
considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  determining 
authorship  under  Section  201(b]  of  Title  17. 
United  States  Code. 

(4)  Technical  data  delivered  under  this 
contract  which  carries  a  copyright  notice 
shall  also  include  the  following  statement 
which  shall  be  placed  thereon  by  the 
Contractor,  or  should  the  Contractor  fail,  by 
the  Covemment:  This  material  may  be 
reproduced  by  or  for  the  U.S.  Government 
pursuant  to  the  copyright  license  under  the 
clause  at  252.227-7025  (date). 

(d)  Removal  of  Unauthorized  Markings. 
Notwithstanding  any  provision  of  this 
contract  conceming  inspection  and 
acceptance,  the  Government  may  correct, 
cancel,  or  ignore  any  marking  not  authorized 
by  the  terms  of  this  contract  on  any  technical 
data  or  computer  software  furnished 
hereunder,  if: 

(1)  the  Contractor  fails  to  respond  within 
sixty  (60)  days  to  a  written  inquiry  by  the 
Government  concerning  the  propriety  of  the 
markings:  or 

(2)  the  Contractor's  response  fails  to 
substantiate,  within  sixty  [00]  days  after 
written  notice,  the  propriety  of  limited  rights 


markings  by  clear  and  convincing  evidence. 

or  of  restricted  rights  markings  by 

identification  of  the  rest  net  ions  set  forth  In 

the  contract. 

In  either  case,  the  Covemment  shall  give 

written  notice  to  the  Contractor  of  the  action 

taken. 

(e)  Omitted  Markings.  Technical  data  and 
computer  software  delivered  to  the 
Government  without  any  of  the  legends  or 
markings  specified  In  paragraph  (b)  above  or 
that  are  not  copyrighted  shall  be  deemed  to 
have  been  fumished  with  unlimited  rights, 
and  the  Government  assumes  no  liability  for 
the  use,  duplication,  or  disclosure  of  such 
data  and  software.  However,  to  the  extent 
the  data  and  software  have  not  been 
disclosed  without  restriction  outside  the 
Covemment,  the  Contractor  may  request, 
within  six  (6)  months  after  delivery  of  such 
data  and  software,  permission  to  place 
restrictive  legends  on  such  data  and  software 
at  the  Contractor's  expense  and  the 
Government  may  so  permit  if  the  Contractor 

(1)  demonstrates  that  the  omission  of  the 
restrictive  legends  was  inadvertent; 

(2)  establishes  pursuant  to  paragraph  (d) 
above  that  the  use  of  the  markings  is 
authorized:  and 

(3)  acknowledges  that  the  Government  has 
no  liability  with  respect  to  the  use  or 
disclosure  of  such  data  and  software  that 
was  received  prior  to  the  addition  of  the 
restrictive  markings. 

(f)  Relation  to  Patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(g)  Acquisition  of  Data  and  Computer 
Software  from  Subcontractor 

(1)  Whenever  any  technical  data  or 
computer  software  Is  to  be  obtained  from  a 
subcontractor  under  this  contract,  the 
Contractor  shall  use  this  same  clause  In  the 
subcontract,  without  alteration,  and  no  other 
clause  shall  be  used  to  enlarge  or  diminish 
the  Government's  or  the  Contractor's  rights  in 
that  subcontractoiSlata  or  computer  software 
which  is  required  for  the  Government. 

(2)  Technical  data  required  to  be  delivered 
by  a  subcontractor  shall  normally  be 
delivered  to  the  next  higher-tier  Contractor. 
However,  when  there  Is  a  requirement  in  the 
prime  contract  for  data  which  may  be 
submitted  with  limited  rights  pursuant  to 
subparagraph  (b)(2)  above,  a  subcontractor 
may  fulfill  such  requirement  by  submitting 
such  data  directly  to  the  Covemment  rather 
than  through  the  prime  Contractor. 

(3)  The  Contractor  and  higher-tier 
subcontractors  will  not  use  their  power  to 
award  subcontracts  as  economic  leverage  to 
acquire  rights  in  technical  data  or  computer 
software  from  their  subcontractors  for 
themselves. 

(End  of  clause) 

252.227-702«    D«f vrrMi  dcNvsry  of 
tschnical  d«ta  or  computer  software. 

As  prescribed  at  227.412(n],  insert  the 
following  clause: 


DEFERRED  DEUVERY  OF  TECHNICAL 
DATA  OR  COMPUTER  SOFTWARE  (NOV 
1974) 

The  Government  shall  have  the  right  to 
require,  at  any  time  during  the  performance 
of  this  contract,  within  two  (2)  years  after 
either  acceptance  of  all  items  (other  than 
data  or  computer  software)  to  be  delivered 
under  this  contract  or  termination  of  this 
contract,  whichever  Is  later,  the  delivery  of 
any  technical  data  or  computer  software  item 
identified  in  this  contract  as  "deferred 
delivery"  data  or  computer  software.  The 
obligation  to  furnish  such  technical  data 
required  to  be  prepared  by  a  subcontractor 
and  pertaining  to  an  item  obtained  from  him 
shall  expire  two  (2)  years  after  the  date 
Contractor  accepts  the  last  delivery  of  that 
item  from  that  subcontractor  for  use  in 
performing  this  contract. 

(End  of  clause) 

252.227-7027    Deferred  ordering  of 
tectinical  data  or  computer  software. 

As  prescribed  at  227.412(o).  insert  the 
following  clause: 

DEFERRED  ORDFJIINC  OF  TEaiNICAL 
DATA  OR  COMPUTER  SOFTWARE  (NOV 
1974) 

In  addition  to  technical  data  or  computer 
software  specified  elsewhere  in  this  contract 
to  be  delivered  hereunder,  the  Covemment 
may.  at  any  time  during  the  performance  of 
this  contract  or  within  a  period  of  three  (3) 
years  after  acceptance  of  all  items  (other 
than  technical  data  or  computer  software)  to 
be  delivered  under  this  contract  or  the 
termination  of  this  contract,  order  any 
technical  data  or  computer  software  (as 
defined  in  the  "Rights  in  Technical  Data  and 
Computer  Software"  clause  of  this  contract) 
generated  in  the  performance  of  this  contract 
or  any  subcontract  hereunder.  When  such 
technical  data  or  computer  software  is 
ordered,  the  Contractor  shall  be  compensated 
for  converting  the  data  or  computer  software 
into  the  prescribed  form,  for  reproduction  and 
delivery.  The  obligation  to  deliver  such 
technical  data  of  a  subcontractor  and 
pertaining  to  an  Item  obtained  from  him  shall 
expire  three  (3)  years  after  the  date  the 
Contractor  accepts  the  last  delivery  of  that 
Item  from  that  subcontractor  under  this 
contract.  The  Government's  rights  to  use  said 
data  or  computer  software  shall  be  pursuant 
to  the  "Rights  in  Technical  Data  and 
Computer  Software  "  clause  of  this  contract. 

(End  of  clause) 

25Z227-7028    Requirement  for  tectmical 
data  certification. 

As  prescribed  at  227.412(p).  insert  the 
following  provision: 

REQUIREMENT  FOR  TECHNICAL  DATA 
CERTIFICATION  (APR  1974) 

The  Offeror  shall  submit  with  its  offer  a 
cerilfication  as  to  whether  the  Offeror  has 
delivered  or  is  obligated  to  deliver  4o the 
Government  under  any  contract  or 
subcontract  the  same  or  substantially  the 
same  technical  data  Included  In  its  offer,  if 
so.  the  Offeror  shall  Identify  one  such 
contract  or  subcontract  under  which  such 
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technical  dnia  was  delivered  or  wMI  be 
delivered,  and  the  place  of  such  delivery. 

(End  of  provision) 

252.227-7029    identificstion  of  tectmical 
data. 

As  prescribed  at  227.412(q),  insert  the 
following  clause: 

IDENTinCATlON  OF  TECHNICAL  DATA 
(MAR  1975) 

Technical  Duta  (as  defined  ia  the  "Rights  in 
Technical  Data  and  Computer  Software" 
clause  of  Ibis  contract)  delivered  under  this 
contract  shall  be  marked  with  the  number  of 
this  contract,  n.iroe  of  Contractor,  and  name 
of  any  subcontractor  who  generated  the  data. 

(End  of  clause) 

252.227-7030    Technical  data— witfiholding 
of  payment 

As  prrscnbed  at  227.412(r).  insert  the 
follovring  clause: 

TECHNICAL  DATA— WITHHOLDING  OF 
PAYMENT  fJlTL  197B) 

(a)  If  "Technical  Data'"  (as  defined  in  the 
clause  of  this  contract  entitled  "'Rights  in 
Technical  Data  and  Computer  Software"),  or 
any  part  thereof,  specified  to  be  delivered 
Linder  this  contract.  Is  not  delivered  within 
the  time  specified  by  this  contract  or  is 
deficient  upon  delivery  (including  having 
restrictive  markings  not  specifically 
authorized  by  (his  contract),  the  Contracting 
Officer  may  until  such  data  is  accepted  by 
the  Government,  withhold  payment  to  the 
Contractor  of  ten  percent  (10%)  of  the  total 
contract  price  or  amount  unless  a  lesser 
withholding  is  specified  in  The  contract. 
Payments  shall  not  be  withheld  nor  any  other 
action  taken  pursuant  fo  this  paragraph  when 
the  Contractor's  failure  to  make  timely 
delivery  or  to  deHver  such  data  without 
deficiencies  arises  out  of  causes  beyond  the 
control  and  without  the  fault  or  negligence  of 
the  Contractor. 

(b)  After  payments  total  ninety  percent 
190%)  of  the  total  contract  price  or  amount 
and  If  all  technical  data  specified  k>  be 
delivered  under  this  contract  has  not  been 
accepted,  the  Contracting  Officer  may 
withhold  from  further  payment  such  sum  as 
the  Contracting;  Officer  considers 
appropriate,  not  exceeding  ten  percent  [10%] 
of  the  total  contract  price  or  amount  unless  a 
lesser  withholding  limit  is  specified  in  the 
contract. 

|c)  The  withholding  of  any  amoont  or 
subsequent  payment  to  the  Contractor  »haH 
not  be  construed  as  a  waiver  of  any  rights 
accruing  to  the  Government  under  this 
contract.  i 

(Errd  of  clause) 

252.227-7031    DaU  i  equlf  ements. 

As  prescribed  af  227.41 2(s),  insert  the 
folIowiiTg  clause: 
DATA  REQUIREMENTS  (APR  19721 

(a)  Data  means  recorded  information, 
regardless  of  form  or  cfaaractertstics. 

(b)  The  Contractor  is  re<)eired  to  deliver 
only  the  data  items  .iated  on  the  DD  Form 
1423  (Contract  Data  Requtrements  List)  and 
data  items  identifred  tan  (mI  delirerabk  wMlcr 


any  contract  clause  of  FAR  Subpart  S2.2  and 
DoD  FAR  Sappiement  Subpart  2.'k2.2  made  a 
part  of  the  contract. 

(End  of  clause) 

252.227-7032    Rtgttts  in  tectinical  data  and 
computer  aeflwe  (foreign). 

As  prescribed  at  227.412ft),  insert  the 
folTowing  clause: 

RIGHTS  IN  TECHNICAL  DATA  AND 
COMPUTER  SOFTWARE  (FOREIGN)  (^JN 
igr.";) 

The  United  States  Covemment  may 
dupMrate,  use.  and  disclose  in  any  maitner  for 
any  porpoaes  whatsoever,  inchxhng  delivery 
to  other  governments  for  Che  furtherance  of 
mutual  defense  of  the  United  States 
Government  and  other  govemmenh,  «R 
technical  data  including  reports,  drawrngs 
and  blueprints,  and  all  computer  software, 
specified  to  be  delivered  by  the  Contraelor  lo 
the  United  States  Covemment  under  this 
contract. 

(End  of  clause) 

252.227-7033    Rfgtits  In  sftep  drawings. 

As  prescribed  at  227.412(u].  insert  the 
following  clause: 
RIGHTS  IN  SHOP  DRAWINGS  (APR  1906) 

(a)  Shop  drawings  for  construction  means 
drawings,  submitted  to  the  Government  by 
the  Construction  Contractor,  subcontractor  or 
any  lower  tier  subcontractor  pursuant  to  a 
construction  contract,  showing  in  detail  (i) 
the  proposed  fabrication  and  assembly  of 
structural  elements  and  (ii)  the  mstallation 
(i.e.,  form.  fit.  and  attachment  details)  of 
materials  or  equipment.  The  Govemmeirt 
may  duplicate,  use.  and  disclose  in  any 
manner  artd  for  any  purpose  shop  drawings 
defivered  under  this  contract. 

(b)  This  clause,  inchiding  this  paragraph 
(b),  shall  be  (nchided  In  all  subcontracts 
hereunder  at  any  tier 

(End  of  dause) 

252.227-7034    Patents-subcontracts. 

As  prescribed  at  227.304-4.  insert  the 
following  clause: 
PATEIsrrS-SUBCONTRACTS  (APR  1984) 

The  Contractor  will  include  the  clause  at 
FAR  52.227-12.  Patent  Rights— Retention  by 
the  Contractor  (Long  Form]  suitably  modified 
to  Identify  the  parties.  In  all  subcontracts, 
regardless  of  tier,  for  experimental, 
developmental,  oi  research  work  to  be 
performed  by  other  than  a  small  business 
firm  or  nonproftl  organization. 

(End  of  claase) 

252.22»-7000    Reimbursement  for  war 
tiazard  lesaes. 

As  prescribed  at  22&306(e)(2).  insert 
the  fotlowmg  clause: 

REIMBURSEMENT  FOR  WAR  HAZARD 
LOSSES  (JUL  1968) 

(a)  The  Contractor's  costs  for  assuming 
liability  for  cnployee  protection  against  war 
hazard  risks  pursuant  lo  paragraph  (1»)  of  the 
clause  of  this  contract  entitled  "Workers' 
Contpcnsatioa  and  War  Hazard  insurance" 


shall  be  an  allowable  coat  under  this 
contract,  aubiect  fo  the  following: 

(i)  The  Contractor  shall  sobmit  proiif  of 
loss  files  to  support  payment  or  denial  of 
each  claim. 

(ii)  As  soon  as  practicable,  but  no  later 
than  one  ycrar  after  the  expiration  or 
termination  of  this  contract  unless  the  time 
shall  be  extended  by  the  Contracting  Officer. 
the  Contractor  shall  convert  each  ciaim 
which  has  not  been  finally  settled  into  a 
suitable  arrangement  snder  which  the  dsim 
can  be  extinguished  by  the  Contractor  with  a 
lump  sura  payment.  Subfcct  to  approval  by 
the  Contracting  Officer,  the  Contractor  sftatl 
thereupon  obtain  necessary  release 
documents  and  settle  the  claim  by  tamp  sura 
arrangement,  taking  into  account  any 
payments  previously  made. 

(iii)  As  to  any  polervtia)  claim  which  Is 
known  to.  or  reasonably  skoold  be  witfiin  Ae 
knowledge  of.  the  Contractor  at  the  time  of 
fhtel  settlement  under  this  contract,  the 
Contractor  shall,  at  that  time,  present  to  ftie 
Government  a  fufl  report  and  evahiefion. 
indicating  as  to  each  potential  cfarm  that  a 
reasonable  investigation  of  the  circumalances 
has  been  made,  the  resuhs  thereof  »n 
evaluation  of  the  merits,  anrf  an  estirrmte  of 
the  amotmt  inrolved  should  the  potential 
claim  mature  into  a  valid  obfigation. 

[rv]  The  cost  of  Insurance  against  a  KabiKty 
reimbursable  under  this  claase  shaH  not  be 
an  aflowaHe  cost  or  otherwise  recoverable 
under  this  contract. 

(b)  The  Government  may  require  the 
Contractor  to  assign  to  the  Government  hi  the 
manner,  af  the  times,  and  fo  the  extetrt 
directed  by  the  Contracfirig  Officer  afl  right, 
title  and  interest  of  the  Contractor  to  any 
refund,  rebate  or  recapture  arising  out  of  any 
claim  settlement.  The  Govemmerrt  may 
handle  such  assigned  entitlements  in  such 
manner  as  it  deems  appropriate  and  may 
recover  any  benefits  related  to  cfarm 
settlements. 

(c)  The  Contractor  shaf!,  at  soon  as 
practicable  after  an  occurrence  which 
appears  to  give  rise  to  a  claim  under  this 
portion  of  the  contract,  perform  such 
investigations  as  may  be  appropriate  and 
promptly  notify  the  Contracting  Officer  in 
writing  of  any  additional  amount  estimated  to 
be  necessary  to  be  obligated  on  account  of 
such  claim  or  potential  daim.  In  addition,  the 
Contractor  shafl  give  the  Government  or  its 
representatives  hnmedlafe  written  notice  of 
any  suit  or  action  filed,  the  cost  or  expense  of 
which  may  be  reimbursable  to  the  Contractor 
under  this  dause.  The  Contractor  agrees  to 
render  full  assistance  fo  the  Govemmenf  m 
cormection  with  any  third  party  suit  or  claim 
relating  to  this  clause  or  its  suBfect  matter 
which  the  Government  elects  to  prosecute  or 
defend  in  its  own  behalf 

(End  of  Clause) 

252.228-7001    Ground  and  fHght  risk. 

As  prescribed  at  228.306(a){l],  insert 
the  fotiowing  clause: 
GROUND  AND  FUGHT  RISK  (OCT  1975) 

(a)  Notwithstanding  any  other  provisions  of 
this  contract,  except  as  may  be  specifically 
provided  in  the  Schedule  as  an  exception  to 
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this  clause,  the  Government,  subject  to  the 
definitions  and  limitations  of  this  clause, 
assumes  the  risk  of  damage  to.  or  loss  or 
destruction  of.  aircraft  "in  the  open",  during 
"operation",  and  in  "flight",  as  these  terms 
are  defined  below,  and  agrees  that  the 
Contractor  shall  not  be  liable  to  the 
Government  for  any  such  damage,  loss,  or 
destruction,  the  risk  of  which  is  so  assumed 
by  the  Government, 
(b)  For  the  purposes  of  this  clause: 
(i)  Unless  otherwise  specifically  provided 
in  the  Schedule,  the  term  "aircraft"  means— 

(A)  aircraft  (including  (I)  complete  aircraft, 
and  (II)  aircraft  in  the  course  of  being 
manufactured,  disassembled,  or  reassembled: 
Provided,  that  an  engine  or  a  portion  of  a 
wing  or  a  wing  is  attached  to  a  fuselage  of 
such  aircraft)  to  be  furnished  to  the 
Government  under  this  contract  (whether 
before  or  after  acceptance  by  the 
Government):  and 

(B)  aircraft  (regardless  of  whether  in  a  state 
of  disassembly  or  reassembly)  furnished  by 
the  Government  to  the  Contractor  under  this 
contract:  including  all  property  installed 
therein,  or  in  the  process  of  installation,  or 
temporarily  removed  from  such  aircraft: 
Provided,  however,  that  such  aircraft  and 
property  are  not  covered  by  a  separate 
bailment  agreement. 

(li)  The  term  "in  the  open"  means  located 
wholly  outside  of  buildings  on  the 
Contractor's  premises  or  at  such  other  places 
as  may  be  described  in  the  Schedule  as  being 
in  the  open  for  the  purposes  of  this  clause, 
except  that  aircraft  furnished  by  the 
Govenunent  shall  be  deemed  to  be  in  the 
open  at  all  times  while  in  Contractor's 
possession,  care,  custody,  or  control. 

(iii)  The  term  "flight"  means  any  flight 
demonstration,  flight  test,  taxi  test,  or  other 
flight,  made  in  the  performance  of  this 
contract,  or  for  the  purpose  of  safeguarding 
the  aircraft,  or  previously  approved  in  writing 

by  the *  With  respect  to  land  based 

aircraft,  "flight"  shall  commence  with  the  taxi 
roll  from  a  flight  line  on  the  Contractor's 
premises,  and  continue  until  the  aircraft  has 
completed  the  taxi  roll  in  returning  to  a  flight 
line  on  the  Contractor's  premises:  with 
respect  to  seaplanes,  "flight"  shall  commence 
with  the  launching  from  a  ramp  on  the 
Contractor's  premises  and  continue  until  the 
aircraft  has  completed  its  landing  run  upon 
return  and  is  beached  at  a  ramp  on  the 
Contractor's  premises:  with  respect  to 
helicopters,  "flight"  shall  commence  upon 
engagement  of  the  rotors  for  the  purpose  of 
take-off  from  the  Contractor's  premises  and 
continue  until  the  aircraft  has  returned  to  the 
ground  on  the  Contractor's  premises  and  the 
rotors  are  disengaged;  and  with  respect  to 
vertical  take-off  aircraft,  "flight"  shall 
commence  upon  disengagement  from  any 
launching  platform  or  device  on  the 
Contractor's  premises  and  continue  until  the 
aircraft  has  been  re-engaged  to  any  launching 
platform  or  device  on  the  Contractor's 
premises.  Provided,  however,  that  aircraft  off 
the  Contractor's  premises  shall  be  deemed  to 
be  in  flight  when  on  the  ground  or  water  only 
during  periods  of  reasonable  duration 
following  emergency  landing,  other  landings 
made  in  the  performance  of  this  contract,  or 
landings  approved  by *  in  writing. 


(iv)  The  term  "Contractor's  premises" 
means  those  premises  designated  as  such  in 

the  Schedule  or  in  writing  by  the ,*  and 

any  other  place  to  which  aircraft  are  moved 
for  the  purpose  of  safeguarding  the  aircraft. 

(v)  The  term  "operation"  means  operations 
and  tests,  other  than  on  any  production  line, 
of  aircraft,  when  not  in  flight,  whether  or  not 
the  aircraft  is  in  the  open  or  in  motion  during 
the  making  of  any  such  operations  or  tests, 
and  includes  operations  and  tests  of 
equipment,  accessories,  and  power  plants, 
only  when  installed  in  aircraft. 

(vi)  The  term  "flight  crew  members"  means 
the  pilot,  the  co-pilot  and  unless  otherwise 
specifically  provided  in  the  Schedule,  the 
fhght  engineer,  navigator,  bombardier- 
navigator,  and  defensive  systems  operator, 
when  required,  or  assigned  to  their  respective 
crew  positions,  to  conduct  any  flight  on 
behalf  of  the  Contractor. 

(c)(1)  The  Government's  assumption  of  risk 
under  this  clause,  as  to  aircraft  in  the  open, 
shall  continue  in  effect  unless  terminated 
pursuant  to  subparagraph  (3)  below.  Where 

the *  finds  that  any  of  such  aircraft  is 

in  the  open  under  unreasonable  conditions, 
that  Government  representative  shall  notify 
the  Contractor  in  writing  of  the  conditions  the 
representative  finds  to  be  unreasonable  and 
require  the  Contractor  to  correct  such 
conditions  within  a  reasonable  time. 

(2)  Upon  receipt  of  such  notice,  the 
Contractor  shall  act  promptly  to  correct  such 
conditions,  regardless  of  whether  the 
Contractor  agrees  that  such  conditions  are  in 
fact  unreasonable.  To  the  extent  that  the 
Contracting  Officer  may  later  determine  that 
such  conditions  were  not  in  fact 
unreasonable,  an  equitable  adjustment  shall 
be  made  in  the  contract  price  to  compensate 
the  Contractor  for  any  additional  costs  it 
incurred  in  correcting  such  conditions  and  the 
contract  shall  be  modified  in  writing 
accordingly.  Any  dispute  as  to  the 
unreasonableness  of  such  conditions  or  the 
equitable  adjustment  shall  be  deemed  to  be  a 
dispute  concerning  a  question  of  the  fact 
within  the  meaning  of  the  clause  of  this 
contract  entitled  "Disputes". 

(3)  If  the *  finds  that  the  Contractor 

failed  to  act  promptly  to  correct  such 
conditions  or  has  failed  to  correct  such 
conditions  within  a  reasonable  time,  that 
Government  representative  may  terminate 
the  Government's  assumption  of  risk  under 
this  clause,  as  to  any  of  the  aircraft  which  is 
in  the  open  under  such  conditions,  such 
termination  to  be  effective  at  12:01  A.M.  on 
the  fifteenth  day  following  the  day  of  receipt 
by  the  Contractor  of  written  notice  thereof  If 
the  Contracting  Officer  later  determines  that 
the  Contractor  acted  promptly  to  correct  such 
conditions  or  that  the  time  taken  by  the 
Contractor  was  not  in  fact  unreasonable,  an 
equitable  adjustment  shall,  notwithstanding 
paragraph  (g)  of  this  clause,  be  made  in  the 
contract  price  to  compensate  the  Contractor 
for  any  additional  costs  it  incurred  as  a  result 
of  termination  of  the  Government's 
assumption  of  risk  under  this  clause  and  the 
contract  shall  be  modified  in  writing 
accordingly.  Any  dispute  as  to  whether  the 
Contractor  failed  to  act  promptly  to  correct 
such  conditions,  or  as  to  the  reasonableness 
of  the  time  for  correction  of  such  conditions. 


or  as  to  such  equitable  adjustment,  shall  be 
deemed  to  be  a  dispute  concerning  a  question 
of  fact  within  the  meaning  of  the  clause  of 
this  contract  entitled  "Disputes". 

(4)  In  the  event  the  Government's 
assumption  of  risk  under  this  clause  is 
terminated  in  accordance  with  (3)  above,  the 
risk  of  loss  with  respect  to  Government- 
furnished  property  shall  be  determined  in 
accordance  with  the  clause  of  this  contract,  if 
any.  entitled  "Government  Property"  until  the 
Government's  assumption  of  risk  is 
reinstated  in  accordance  with  (5)  below, 

(5)  When  unreasonable  conditions  have 
been  corrected,  the  Contractor  shall  promptly 
notify  the  Government  thereof  The 
Government  may  elect  to  again  assume  the 
risks  and  relieve  the  Contractor  of  liabilities 
as  provided  in  this  clause,  or  not,  and  the 

*  shall  notify  the  Contractor  of  the 

Government's  election.  If  after  correction  of 
the  unreasonable  Conditions  the  Government 
elects  to  again  assume  such  risks  and  relieve 
the  Contractor  of  such  liabilities,  the 
Contractor  shall  be  entitled  to  an  equitable 
adjustment  in  the  contract  price  for  costs  of 
insurance,  if  any.  extending  from  the  end  of 
the  third  working  day  after  the  Contractor 
notifies  the  Government  of  such  correction 
until  the  Government  notifies  the  Contractor 
of  such  election.  If  the  Government  elects  not 
to  again  assume  such  risks,  and  such 
conditions  have  in  fact  been  corrected,  the 
Contractor  shall  be  entitled  to  an  equitable 
adjustment  for  costs  of  insurance,  if  any, 
extending  after  such  third  working  day. 

(d)  The  Government's  assumption  of  risk 
shall  not  extend  to  damage  to,  or  loss  or 
destruction  of  such  aircraft: 

(i)  Resulting  from  failure  of  the  Contractor, 
due  to  willful  misconduct  or  lack  of  good 
faith  of  any  of  the  Contractor's  managerial 
personnel,  to  maintain  and  administer  a 
program  for  the  protection  and  preservalioi 
of  aircraft  in  the  open,  and  during  operation, 
in  accordance  with  sound  industrial  practice 
(the  term  "Contractor's  managerial 
personnel"  means  the  Contractor's  directors, 
officers,  and  any  of  the  Contractor's 
managers,  superintendents,  or  other 
equivalent  representatives,  who  has 
supervision  or  direction  of  all  or  substantially 
all  of  the  Contractor's  business,  or  all  or 
substantially  all  of  the  Contractor's 
operations  at  any  one  plant  or  separate 
location  at  which  this  contract  is  performed, 
or  a  separate  and  complete  major  industrial 
operation  in  connection  with  the  performance 
of  this  contract): 

(ii)  Sustained  during  flight  if  the  flight  crew 
members  conducting  such  flight  have  not 
been  approved  in  writing  by  the ;* 

(iii)  While  in  the  course  of  transportation 
by  rail,  or  by  conveyance  on  public  streets, 
highways,  or  waterways,  except  for 
Covemment-fumished  property: 

(iv)  To  the  extent  that  such  damage,  loss  or 
destruction  is  in  fact  covered  by  insurance: 

(v)  Consisting  of  wear  and  tear, 
deterioration'(including  rust  and  corrosion), 
freezing,  or  mechanical,  structural,  or 
electrical  breakdown  or  failure,  unless  such 
damage  is  the  result  of  other  loss,  damage,  or 
destruction  covered  by  this  clause:  Provided, 
however  in  the  case  of  Government-furnished 


properly,  if  such  damagv  consMts  of 
reasonable  wear  and  tea?  or  (ieterioration,  or 
results  from  inherent  vice  in  such  property. 
this  exclusion  shall  not  apply:  or 

(vi)  Stistained  while  the  aircrafVi*  being 
worked  upon  and  directly  resulting 
therefrom,  incioding  but  not  lirm'ted  to  any 
repairing,  adjusting,  servicing  or  matalenance 
operation,  unless  suck  d»n»Me.  k>aa,  or 
destruction,  is  of  a  type  which  would  be 
covered  by  insurance  which  wotrW 
CBStomarily  have  been  maintained  by  the 
Cuntractor  at  the  time  of  such  damage,  foss, 
or  destruction,  birt  for  the  Govemmertrs 
tisstimption  of  risk  under  this  clause. 

(e)  With  the  exception  of  dnnage  l«.  or  loss 
or  destruction  of  aircraft  in  "flight",  the 
Government's  assumption  of  risk  snder  this 
clause  shall  not  extend  to  (he  first  Sl.OOO  of 
loss  or  damage  resulting  from  each  event 
separately  occurring.  The  Contractor  assumes 
the  risk  of  and  shall  be  responsibic  for  the 
first  Si  .000  of  loss  of  or  damage  tc  aircraft  "in 
the  open"  or  dtn-ing  "opcr»lion"  resuiling 
from  each  event  separately  occurring,  except 
for  reasonable  wear  and  tear  and  except  to 
the  extent  the  krss  or  damage  is  catised  by 
negligence  of  Govenment  personnel.  If  the 
GoverruneBt  elects  to  retfuirc  that  the  aircraft 
be  replaced  or  restored  by  the  Ccntractorto 
the  condition  in  which  it  was  immediately 
prior  to  the  damage,  tlse  equitable  adjustinent 
in  the  price  authorized  by  paragraph  (i) 
below  shall  not  include  the  dollar  amount  of 
the  risk  atsomed  by  the  Contractor  under  this 
paragraph.  In  the  event  the  Government  does 
not  elect  repair  or  replacement,  the 
Contractor  agrees  to  credit  the  contract  price 
or  pay  the  Government  11.000  (or  the  amount 
of  the  loss  if  smaller)  as  directed  by  the 
Contracting  Officer. 

(f)  A  subcontractor  shall  nof  be  relieved 
from  liability  for  damage  to,  or  toss  or 
destntction  of  aircraft  while  in  the 
subcontractor's  possession  or  control,  except 
to  the  extent  that  the  subcontract,  with  the 
prior  written  approval  of  the  Contracting 
Officer,  provides  for  relief  of  the 
subcontractor  from  such  liability,  hi  the 
absence  of  such  approval,  the  subcontract 
shall  contain  appropriate  provisions  requiring 
the  return  of  such  aircraft  in  as  good 
condition  as  when  received,  except  for 
reasonable  wear  and  tear  or  for  the 
utilization  of  the  property  in  accordance  with 
the  provisions  of  this  contract.  Where  a 
subcontractor  has  not  been  relieved  from 
liability  for  arrj'  damage,  loss,  or  desfmction 
of  aircraft  and  any  damage,  loss,  or 
deslruclion  occurs,  the  Contractor  shall 
enforce  the  liability  of  the  subcontractor  for 
such  damage  to.  or  loss  or  destmction  of  (he 
aircraft  for  the  benefit  of  the  Government. 

(g)  The  Contractor  warrants  that  the 
contract  price  does  not  and  will  not  include, 
except  as  may  be  otherwise  authorized  in 
this  clause,  any  charge  or  conlingeiKy 
reserve  for  insurance  (including  self- 
insurance  funds  or  reserves)  covering  any 
damage  to,  or  loss  or  destruction  of  aircraft 
while  in  the  open,  during  operation,  or  in 
night,  the  risk  of  which  has  been  assumed  by 
the  Government  under  the  provisions  of  this 
clause,  whether  or  not  snch  assumption  may 
be  terminated  as  to  aircrsft  in  the  open. 

(h)  hi  the  event  of  daoiage  to.  or  kwa  or 
destruction  of.  circraft  in  the  open,  daring 


operation,  or  in  flight,  the  Contractor  afaall 
take  all  reMonabie  steps  to  protect  sudt 
aircrsfl  from  furtlier  damage,  separate 
damagad  and  undamaged  aircraft,  ptrt-all 
aircraft  in  (he  best  poaaibic  arder  mmI  furthes,. 
except  in  caaes  covered  by  (c)  above,  the 

Contractor  shoald  fomisk  to  the p.^-.*  «  . 

stateiBCiMoi  '- .•  .liv:... 

(i)  The  damaged,  lost,  or  destroyed  aircraft;. 

(ii)  The  t»me  and  origjD  of  the  damage.  los» 
or  destruction: 

(iii)  All  known  inlcresU  i»  cooimingied 
property  of  which  aircraft  are  a  part;  and 

(iv)  The  insarance.  if  any.  covering  any  part 
of  the  interest  in  such  commingled  property. 
Except  in  cases  covered  by  [e]  above,  an 
equitable  adjustment  shall  be  made  in  the 
amount  doe  ander  this  contract  for 
expenditures  made  by  the  Contractor  in 
performing  his  obligations  ander  this 
paragraph  (h)^  and  this  contract  shall  be 
modified  in  writing  accordingly. 

(i)  If  prior  (o  detirery  and  acceptance  by 
the  Government  any  aircraft  i»  damaged,  lost, 
or  destroyed  and  the  Covermnent  has  under 
this  clause  assumed  the  risk  of  such  damage, 
loss  or  destniclion.  the  Govenunent  shall 
either  (1)  require  that  sach  aircraft  be 
replaced  or  restored  by  the  Contractor  to  the 
condition  in  which  rt  was  immediately  prior 
to  such  damage,  or  (2)  shaU  terminate  this 
contract  with  respect  to  such  aircraft.  In  the 
event  the  Government  requires  that  the 
aircraft  be  replaced  or  restored,  an  equilabie 
adjustment  shall  be  made  in  the  amount  doe 
under  this  cootract  aad  in  the  time  required 
for  its  performance,  and  this  contract  shall  be 
modified  in  writing  accordingly,  if,  in  the 
altemati*c,  this  contract  is  terminated  ander 
this  paragraph  with  respect  to  such  aircraft 
and  under  thia  clauae  the  Government  has 
assumed  the  ri«k  of  sack  damage,  loss,  or 
destruction,  (he  Contractor  shall  be  paid  the 
contract  price  for  said  aircraft  (or.  if 
applicable,  any  work  to  be  performed  on  said 
aircraft)  less  such  amovRts  as  the  Contracting 
Officer  determines  (1)  that  it  woald  have  cost 
the  Contractor  to  complete  the  aircraft  (or 
any  %voTk  to  be  performed  on  saidaircraftl 
together  with  anticipated  profit,  if  any,  on 
any  such  imcorapleted  work,  and  (2)  to  be  the 
value,  if  any.  of  the  damaged  aircraft  or  any 
remaining  portion  thereof  retained  by  the 
Contractor.  The  Contracting  Officer  shall 
have  the  right  to  prescribe  the  manner  of 
disposition  of  the  damaged,  lost,  or  destroyed 
aircraft,  or  any  remaining  paris  thereof;  and, 
if  any  additional  costs  of  sut:h  disposition  are 
incurred  by  the  Contractor,  a  further 
equitable  adjostment  will  be  made  in  the 
amount  due  to  the  Contractor.  Failure  of  the 
parties  to  agree  upon  an  equitable  adjustment 
or  apon  the  amount  to  be  paid  in  the  event  of 
termination  of  the  contract  with  respect  to 
any  aircraft  shall  be  a  dispute  concerning  a 
question  of  fact  within  the  meaning  of  the 
"Disptrtes"  clause  of  this  contract. 

(j)  In  the  event  the  Contractor  is  at  any 
time  reimbursed  or  compensated  by  any  third 
person  for  any  damage,  loss,  or  destruction  of 
any  aircraft,  the  risk  of  which  has  been 
assumed  by  the  Government  under  the 
provisions  of  this  clause  and  for  which  the 
Contractor  has  been  compensated  by  the 
Government,  the  Contractor  shall  equitably 
reimburse  the  Government.  The  Coatractor 


shaH  do  nothing  to  pre^xhce  the 
Government's  rights  ta  recover  against  third 
parties  for  any  stich  dnnage.  Ion, -or 
destrvctian  and.  opon  the  reqacst  of  the 

.*  shall  at  the  Covenunent's  expense 

furnish  to  the  Covsemment  all  reasonable 
assistance  and  cooperation  (inclntCng  the 
prosecution  of  suit  and  the  execution  of  . 
instranents  of  assignment  or  sufarofia^ion  ia 
favor  of  the  Government)  in  obtaiung 
recovery.  .  .^ -...j; ... 

[End  of  ClanseJ  •;    =• 

*  In  the  foregoing  clause,  insert  in  contracts 
of  the  Department  of  the  Army,  the 
Department  of  the  Navy,  the  Departaient  of 
the  Air  Force,  and  in  contracts  to  be 
administered  by  the  Defense  Contract 
Administration  Services  the  activity 
designated  in  combined  regulation  identified 
as  Air  Force  RegaLation  55-22,  Army 
Regulation  95-20.  NAVAIR  Instruction 
3710.1A.  Defense  Logistics  Agency  Regulation 
S210.1.  dated  8  October  1971.  Subject:    v 
RequiremeiUs  for  Contractor  Operating. 
Procedures  and  Flight  Crews,  enclosure  I. 

252.22S-7002    Fngttt  risks. 

As  prescribed  at  228.307-2(S-70)(l). 
insert  the  foUowing  clause: 

FUGHT  RISKS  (OCT  1975) 

(a)  Notwithstanding  any  other  provision  ol 
this  contract,  and  particularly  subparagraph 
(g)(1)  of  the  "Government  Property"  clauae 
and  paragraph  (c)  of  the  "Insurance — 
Liability  to  "Third  Persons"  clause,  the 
Contractor  shall  not  (i)  be  relieved  of  liability 
for,  damage  to,  or  loss  or  destruction  of. 
aircraft  sustained  during  flight,  or  (ii)  be 
reimbursed  for  liabilities  to  third  persons  for 
loss  of  or  damage  to  property,  or  for  death  or 
bodily  injury,  which  are  caused  by  aircraft 
during  flight,  unless  the  flight  crew  members 
have  previously  been  approved  in  wrriting  by 
*  (See  footnote  at  end  of  dause.) 

(b)  For  purposes  of  this  clause: 

(i)  Unless  otherwise  specifically  provided 
in  the  Schedule,  the  term  "aircraft"  means 
any  aircraft,  whether  furnished  by  the 
Contractor  under  this  contract  (either  before 
or  after  acceptance  by  the  Government)  or 
furnished  by  the  Government  to  the 
Contractor  under  this  contract,  inclnding  all 
Government  Property  placed  or  installed 
therein  or  attached  thereto;  Provided. 
however,  that  such  aircraft  and  property  are 
not  covered  by  a  separate  bailment 
agreement. 

(ii)  The  term  'flight"  means  any  Hight 
demonstration,  flight  test,  taxi  test,  or  other 
flight,  made  in  the  performance  of  this 
contract,  or  for  the  purpose  of  safeguarding 
the  aircraft,  or  previously  approved  in  writing 

by  the *  (See  footnote  at  end  of 

clause.)  As  to  land  based  aircraft,  "flight" 
shall  commence  with  the  taxi  roll  from  a 
flight  line  and  continue  until  the  aircraft  has 
completed  the  taxi  roll  to  a  flight  line:  as  to 
sea  planes,  "flight"  shall  commence  with  the 
launching  from  a  ramp  and  continue  until  the 
aircraft  has  completed  its  landing  run  and  is 
beached  at  a  ramp:  as  to  helicopters,  "flight" 
shall  commence  upon  engagement  of  the 
rotors  for  tha  purpose  of  take-off  and 
continue  until  the  aircraft  has  returned  to  the 
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ground  and  rotors  are  disengaged:  and  for 
vertical  take-off  aircraft,  "flighf  shall 
commence  upon  disengagement  from  any 
laanching  platform  or  device  and  continue 
until  the  aircraft  has  been  re-engaged  to  any 
launching  platform  or  device. 

(iii)  The  term  "flight  crew  members"  means 
the  pilot  the  co-pilot  and.  unless  otherwise 
specifically  provided  in  the  Schedule,  the 
flight  engineer,  navigator,  bombardier- 
navigator,  and  defense  systems  operator, 
when  required,  or  assigned  to  their  respective 
crew  positions,  to  conduct  any  flight  on 
behalf  of  the  Contractor. 

(c)  If  any  aircraft  is  damaged,  lost,  or 
destroyed  during  flight,  and  if  the  amount  of 
such  damage,  loss,  or  destruction  exceeds 
one  hundred  thousand  dollars  ($100,000)  or 
twenty  percent  (20%)  of  the  estimated  cost 
(exclusive  of  any  fee)  of  this  contract, 
whichever  is  less,  and  if  the  Contractor  is  not 
liable  for  the  damage,  loss  or  destruction 
pursuant  to  the  "Government  Property" 
clause  of  this  contract  together  with 
paragraph  (a)  above,  then  an  equitable 
adjustment  for  any  resulting  repair, 
restoration,  or  replacement  that  is  required 
under  this  contract  shall  be  made  (i)  in  the 
estimated  cost,  delivery  schedule,  or  both, 
and  (ii)  in  the  amount  of  any  fee  to  be  paid  to 
the  Contractor,  and  the  contract  shall  be 
modified  in  writing  accordingly;  Provided,  in 
determining  the  amount  of  adjustment  in  the 
fee  that  is  equitable,  any  fault  of  the 
Contractor,  the  Contractor's  employees,  or 
any  subcontractor,  which  materially 
contributed  to  the  damage,  loss,  or 
destruction  shall  be  taken  into  consideration. 
Failure  to  agree  on  any  adjustment  shall  be  a 
dispute  concerning  a  question  of  fact  within 
the  meaning  of  the  "Disputes"  clause  of  this 
contract. 

(End  of  clause) 

*  In  the  foregoing  clause,  insert  in  contracts 
of  the  Department  of  the  Army,  the 
Department  of  the  Navy,  the  Department  of 
the  Air  Force,  and  in  contracts  to  be 
administered  by  the  Defense  Contract 
Administration  Services  the  activity 
designated  in  combined  regulation  idenlifled 
as  Air  Force  Regulation  55-22,  Army 
Regulation  95-20,  NAVAIR  Instruction 
3710.1A.  Defense  Logisitics  Agency 
Regulation  8210.1,  dated  8  October  1971.  Subj: 
Requirements  for  Contractor  Operating 
Procedures  and  Flight  Crews,  enclosure  1. 

In  the  foregoing  clause,  the  definition  of 
"aircraft"  may  be  appropriately 
modiHed  in  the  Schedule  if  the  contract 
covers  helicopters,  vertical  take-off 
aircraft,  iighter-than-air  airships,  or 
other  nonconventional  types  of  aircraft. 

2S2.22S-7003    Captur*  and  detention. 

As  prescribed  at  228.309(5-70),  insert 
the  following  clause: 

CAPTURE  AND  DETENTION  (JUN  1968) 

(a)  As  used  in  this  clause: 

(1)  "Captured  person"  means  any  employee 
of  the  Contractor — 

(i)  Who  is  assigned  to  duty  outside  the 
United  States  for  the  performance  of  this 
contract  and 


(ii)  Who  is  found  to  be  missing  from  that 
person's  place  of  employment  under 
circumstances  that  make  it  appear  probable 
that  that  person's  absence  is  due  to  the  action 
of  the  force  of  any  power  not  allied  with  the 
United  States  in  a  common  military  effort,  or 
who  is  known  to  have  been  taken  prisoner, 
hostage,  or  otherwise  detained  by  the  force  of 
any  such  power,  whether  or  not  such  person 
is  actually  engaged  in  that  person's 
employment  at  the  time  of  capture:  Provided, 
that  at  the  time  the  person  was  captured  and 
detained  the  person  was  either: 

(A)  Engaged  in  activity  directly  arising  out 
of  the  course  of  that  person's  employment 
under  this  contract,  or 

(B)  Captured  in  an  area  in  which  the 
captured  person  was  present  only  because 
such  presence  was  required  in  order  to 
perform  this  contract: 

(2)  A  "period  of  detention  "  begins  with  the 
day  of  capture  and  continues  until  the 
captured  person  is  returned  to  the  person's 
place  of  employment,  or  to  the  United  States, 
or  is  able  to  be  returned  to  the  jurisdiction  of 
the  United  States,  or  until  the  person's  death 
is  in  fact  established  or  legally  can  be 
presumed  to  have  occurred  by  evidence 
satisfactory  to  the  Contracting  Officer, 
whichever  shall  occur  first; 

(3)  "United  States"  comprises 
geographically  the  fifty  states  and  the  District 
of  Columbia:  and 

(4)  "War  Risk  tiazards  Compensation  Act " 
refers  to  the  statute  compiled  in  Chapter  12  of 
Title  42.  U.S.  Code  (sections  1701-1717).  as 
amended. 

(b)  If  pursuant  to  an  agreement  entered  into 
prior  to  the  capture,  the  Contractor  is 
obligated  to  pay  and  shall  have  paid  benefits 
to  a  captured  person,  or  the  person's 
dependents,  on  account  of  detention,  the 
Government  will  reimburse  the  Contractor 
for  such  payments  up  to  an  amount  which 
will  equal  the  lesser  of  (i)  the  total  wage  or 
salary  (computed  at  the  rate  being  paid  at  the 
time  of  capture)  due  from  the  Contractor  to 
the  captured  person  for  the  period  of 
detention,  or  (ii)  that  amount  which  would 
have  been  payable  to  such  person  if  the 
detention  had  occurred  under  circumstances 
wherein  the  benefit  provisions  of  the  War 
Risk  Hazards  Compensation  Act  would  have 
been  applicable. 

(c)  The  period  of  detention  shall  not  be 
considered  as  time  spent  in  the  performance 
of  this  contract,  and  the  Government  shall 
not  be  obligated  to  make  payment  under  this 
contract  on  account  of  such  person  for  the 
period  of  the  detention  except  as  provided  in 
this  clause. 

(d)  The  obligation  of  the  Government  to 
make  payments  provided  for  by  this  clause 
shall  t>e  applicable  to  the  entire  period  of 
detention  except  that  it  is  expressly 
conditioned  upon  and  subject  to  the 
availability  of  funds  from  which  payment  can 
t>e  made.  The  rights  and  obligations  of  the 
parlies  under  this  clause  shall  survive  the 
earlier  expiration,  completion  or  termination 
of  this  contract. 

(e)  The  Contractor  shall  not  \»  reimbursed 
under  the  provisions  of  this  clause  for 
payments  made  to  employees  for  a  period  of 
detention  during  which  the  employees  were 
entitled  to  compensation  for  capture  and 


detention  under  the  War  Risk  Hazards 
Compensation  Act.  as  amended. 

(End  of  clause) 

252.22S-7004    Bonds  or  other  security. 

As  prescribed  at  228.103-2(a)(4).  insert 
the  folipwing  provision: 
BONDS  OR  OTHER  SECURITY  (APR  1977) 

A  bid  guarantee  in  the  penal  sum  of 

$ must  accompany  the  bid.  Within  ten 

(10)  days  after  receipt  of  a  notice  of  award, 
the  Contractor  shall  furnish  a  performance 
bond  (Standard  Form  25)  in  the  penal  sum  of 

$ and  payment,  in  full,  of  any  sum  due 

the  Government.  The  bond  of  any  surety 
company  holding  a  certificate  of  authority 
from  the  Secretary  of  the  Treasury  as  an 
acceptable  surety  on  Federal  bonds  will  be 
accepted.  Individual  sureties  will  be  accepted 
if  each  such  surety  deposits  with  the 
Contracting  Officer  cash,  bonds,  or  notes  of 
the  United  Slates,  or  certified  check  drawn  to 
the  order  of  the  office  designated  for  contract 
administration,  or  such  other  security  as  the 
Contracting  Officer  may  deem  necessary,  for 
the  required  amount  of  the  guaranty,  under 
the  agreement  that  the  collateral  so  deposited 
shall  remain  in  the  possession  and  control  of 
the  Treasurer  of  the  United  States  until  the 
completion  of  the  contract.  The  formal 
contract  and  notice  to  proceed  will  be  issued 
on  receipt  of  an  acceptable  performance 
bond  and  payment  of  any  sum  due  the 
Government. 

(End  of  provision) 

2S2.228-70O5    Insurance. 

As  prescribed  at  228.311-70.  insert  the 
following  clause: 

INSURANCE  (JAN  1965) 

(a)  The  Contractor  shall  purchase  and 
thereafter  maintain  such  bonds  and 
insurance  in  such  forms  and  such  amounts 
and  for  such  periods  of  time  as  the 
Contracting  Officer  may  require  in  writing 
and  shall  be  reimbursed  for  the  cost  thereof. 

(b)  In  every  instance  where  this  contract 
requires  the  United  States  to  reimburse  the 
Contractor  for  the  payment  of  the  premium 
on  a  bond  or  insurance  policy,  the  bond  or 
insurance  policy  shall  contain  an 
endorsement  or  other  recital  excluding  by 
appropriate  language  any  claim  on  the  part  of 
the  insurer  or  obligator  to  be  subrogated,  on 
payment  of  a  loss  or  otherwise,  to  any  claim 
against  the  United  States. 

(c)  The  Contractor  shall  give  the 
Contracting  Officer  or  the  Contracting 
Officer's  representative  immediate  notice  in 
writing  of  any  suit  or  action  filed  against  the 
Contractor  arising  out  of  the  performance  of 
this  contract  and  of  any  claim  against  the 
Contractor  the  cost  and  expense  of  which  are 
reimbursable  under  the  provisions  of  the 
Clause  entitled  "Allowable  Cost  and 
Payment"  and  the  risk  of  which  is  then 
uninsured  or  in  which  the  amount  claimed 
exceeds  the  amount  of  insurance  coverage. 
The  Contractor  shall  furnish  immediately  to 
the  Contracting  Officer  copies  of  all  pertinent 
papers  received  by  the  Contractor  Insofar  as 
the  following  shall  not  conflict  with  any 
policy  or  contract  of  insurance,  and  upon 


request  of  the  Contracting  Officer,  the 
Contractor  shall  do  any  and  all  things  to 
effect  an  assignment  and  subrogation  in  favor 
of  the  Government  of  all  Contractor's  rights 
and  claims  except  against  the  Government 
arising  from  or  growing  out  of  such  asserted 
claims,  and  if  required  by  the  Contracting 
Officer,  shall  authorize  representatives  of  the 
Government  tq  settle  and/or  defend  any  such 
claim  and  to  represent  or  take  charge  of  any 
such  litigation  affecting  the  Contractor. 

(End  of  clause) 

252.228-7006    Accident  reporting  and 
investigation  involving  aircraft,  missiles, 
^nd  space  launch  vehicles. 

As  prescribed  at  228.7101.  insert  the 
following  clause: 

ACCIDENT  REPORTING  AND 
INVESTIGATION  INVOLVING  AIRCRAFT. 
MISSILES.  AND  SPACE  LAUNCH  VEHICLES 
()AN  1969) 

(a)  The  Contractor  shall  report  promptly  to 
the  Administrative  Contracting  Officer  all 
pertinent  facts  relating  to  each  accident 
involving  an  aircraft,  missile,  or  space  launch 
vehicle  being  manufactured,  modified, 
repaired,  or  overhauled  under  or  in 
connection  with  this  contract. 

(b)  If  the  Government  elects  to  conduct  an 
investigation  of  the  accident,  the  Contractor 
will  cooperate  fully  and  assist  the 
Government's  personnel  until  the 
investigation  is  completed. 

(c)  The  Contractor  will  include  a  clause  in 
each  of  the  Contractor's  applicable 
subcontracts  to  require  subcontractor 
cooperation  and  assistance  in  accident 
investigation  under  this  clause. 

(End  of  clause) 

252.229-7000    Rxed-price,  Into-plane,  fuel 
contracts  at  overseas  locations. 

As  prescribed  at  229.402-1  (&-70), 
insert  the  following  clause: 

FIXED-PRICE  INTO-PLANE,  FUEL 
CONTRACTS  AT  OVERSEAS  LOCATIONS 

(JAN  1979) 

(a)  As  used  throughout  this  clause,  the 
following  terms  shall  have  the  meanings  set 
forth  below: 

'  (1)  The  term  "direct  tax"  means  any  foreign 
tax.  duty,  fee,  or  like  charge,  directly 
applicable  to  the  completed  supplies  or 
services  covered  by  this  contract.  It  includes 
any  foreign  tax,  duty,  fee,  or  like  charge, 
directly  applicable  to  the  importation, 
exportation,  production,  manufacture, 
distribution,  transportation,  storage, 
withdrawal  from  storage,  handling,  receipt, 
sale,  or  delivery  of  such  supplies  or  services. 
The  term  does  not  include  unemployment 
compensation  taxes;  social  security  taxes: 
income  taxes:  excess-profits  taxes:  capital 
stock  taxes:  property  taxes,  except  such 
property  taxes  as  are  assessed  either  on 
completed  supplies  covered  by  this  contract 
or  on  the  Contractor's  interest  in  or  use  of 
Government-owned  property  supplied  under 
this  contract;  and  such  other  taxes  as  are  not 
within  the  definition  of  the  term  "direct  tax" 
as  set  forth  in  this  paragraph.  If  this  contract 
provides  for  the  furnishing  of  supplies  in 


Puerto  Rico,  the  term  "direct  tax''  also 
includes  the  U.S.  import  tax  on  petroleum. 
(2)  The  term  "nonrefundable  tax"  means 
any  direct  tax  which  the  Contractor  is 
required  to  pay  and,  in  respect  to  which,  he  is 
unable  to  obtain  a  refund  or  drawback. 

(b)  The  contract  prices  do  not  include  any 
direct  tax. 

(c)  The  Contractor  shall  use  all  reasonable 
efforts  to  collect  all  refunds  or  drawbacks 
due  to  the  Contractor,  either  in  its  own  right 
or  under  any  rights  and  privileges  arising  out 
of  this  contract  of  any  direct  tax  which  the 
Contractor  is  required  to  pay  or  bear  the 
burden  of. 

(d)  Tlie  Government  shall  reimburse  the 
Contractor  for  any  nonrefundable  tax. 
Contractor  invoices  for  such  reimbursement 
shall  be  submitted  separately  on  a  monthly 
basis  and.  when  applicable,  shall  show  credit 
deductions  for  all  refunds  or  drawbacks 
received  by  the  Contractor. 

(e)  Prior  to  submitting  an  initial  invoice  for 
any  nonrefundable  tax,  the  Contractor  shall 
furnish  the  Contracting  Officer,  for  approval, 
a  written  statement  in  quadruplicate  showing 
the  nature  of  the  nonrefundable  tax,  the  unit 
rate  thereof  in  U.S.  dollars  per  U.S.  gallon, 
and  the  airport  and  grade  of  product 
involved.  The  Contractor  shall  notify  the 
Contracting  Officer  by  a  written  statement  in 
quadruplicate  of  any  changes  in  said  unit 
rates  and  of  any  additional  nonrefundable 
tax.  The  Contracting  Officer  will  inform  the 
Accounting  and  Finance  Office  of  his 
approval  or  disapproval  of  the  rates  for 
which  reimbursement  is  sought.  All  invoices 
for  any  nonrefundable  tax  submitted  by  the 
Contractor  shall  l>e  forwarded  by  the 
Contractor  directly  to  the  Accounting  and 
Finance  Officer.  Attn:  Examination  Section. 
DLA  Administrative  Support  Center, 
Cameron  Station.  Alexandria.  Virginia,  22314, 
who  will  certify  the  invoices  for  payment 
only  in  accordance  with  unit  rates  for  such 
taxes  as  approved  by  the  Contracting  Officer. 

(f)  The  provisions  of  this  paragraph  (f)  shall 
,/  apply  only  to  the  extent  that  this  contract  is 

performed  within  any  of  the  following  foreign 
countries:  Australia,  the  Bahamas.  Bahrain. 
Barbados.  Belgium.  Canada.  Republic  of 
China.  Denmark  (including  Greenland), 
Ethiopia.  Federal  Republic  of  Germany 
(including  West  Berlin).  France,  Greece, 
Iceland,  Iran.  Italy.  Japan,  Republic  of  Korea, 
Luxembourg,  the  Netherlands,  New  Zealand, 
Norway,  Panama,  the  Philippines,  Portugal 
(including  the  Azores),  Saudi  Arabia,  Spain, 
Thailand,  Trinidad  and  Tobago.  Turkey,  the 
United  Kingdom  (including  Anegada  Island, 
Antigua  Island,  Ascension  Island,  Bermuda. 
British  Indian  Ocean  Territories  (Diego 
Garcia).  Mahe  Island,  and  Turks  and  Caicos 
Island),  and  Yugoslavia.  The  contract  price, 
including  the  price  in  subcontracts,  does  not 
include  any  tax  or  duty  which  the 
Government  of  the  United  States  and  the 
government  of  any  of  the  foregoing  countries 
have  agreed  shall  not  apply  to  expenditures 
in  that  country  by  the  United  States.  If  any 
such  tax  or  duty  has  been  included  in  the 
contract  price  through  error  or  otherwise,  the 
contract  price  shall  t>e  correspondingly 
reduced. 


Supplemental  eost 


(End  of  clause) 

252.231-7(K)0 
principles. 

As  prescribed  at  231.201,  insert  the 
following  clause: 

SUPPLEMENTAL  COST  PRINCIPliS  (APR 
1984) 

When  the  allowability  Qf  costs  under  this 
contract  is  determined  in  accordance  with 
Subpart  31.2  of  the  Federal  Acquisition 
Regulation,  the  allowability  of  costs  shall 
also  l>e  determined  by  the  Contracting  Officer 
in  accordance  with  Subpart  231.2  of  the  DoD 
FAR  Supplement  in  effect  at  the  date  of  this 
contract 

(End  of  clause) 
252.232-7000    Invoices. 

As  prescribed  at  232.111(8-70),  insert 
the  following  clause: 

INVOICES  (OCT  1982) 

(a)  An  invoice  is  a  written  request  for 
payment  under  the  contract  for  supplies 
delivered  or  for  services  rendered.  In  order  to 
l>e  proper,  an  invoice  must  include  as 
applicable  the  following: 

(1)  Invoice  date; 

(2)  Name  of  contractor. 

(3)  Contract  number  (including  order 
number,  if  any),  contract  line  item  number, 
contract  description  of  supplies  or  services, 
quantity,  contract  unit  of  measure  and  unit 
price,  and  extended  total; 

(4)  Shipment  numl>er  and  date  of  shipment 
(bill  of  lading  numtier  and  weight  of  shipment 
will  be  shown  for  shipments  on  Government 
bills  of  lading); 

(5)  Name  and  address  to  which  payment  is 
to  be  sent  (which  must  be  the  same  as  that  in 
the  contract  or  on  a  proper  notice  of 
assignment): 

(6)  Name  (where  practicable),  title,  phone 
number  and  mailing  address  of  person  to  be 
notified  in  event  of  a  defective  invoice;  and 

(7)  Any  other  information  or 
documentation  required  by  other  provisions 
of  the  contract  (such  as  evidence  of 
shipment). 

Invoices  shall  be  prepared  and  submitted 
in  quadruplicate  (one  copy  shall  be  marked 
"original")  unless  otherwise  specified. 

(b)  For  purposes  of  determining  if  interest 
begins  to  accrue  under  the  Prompt  Payment 
Act  (Public  Law  97-177): 

(1)  A  proper  invoice  will  be  deemed  to 
have  been  received  when  it  is  received  by  the 
office  designated  in  the  contract  for  receipt  of 
invoices  and  acceptance  of  the  supplies 
delivered  or  services  rendered  has  occurred: 

(2)  Payment  shall  be  considered  made  on 
the  date  on  which  a  check  for  such  payment 
is  dated; 

(3)  Payment  terms  (e.g.,  "net  20")  offered  by 
the  Contractor  will  not  be  deemed  a 
"required  payment  date;"  and 

(4)  The  following  periods  of  time  will  not 
l>e  included 

(i)  After  receipt  of  an  improper  invoice  and 
prior  to  notice  of  any  defect  or  impropriety, 
but  not  to  exceed  15  days  (or  any  lesser 
period  established  by  this  contract);  and 
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(ii)  Between  the  date  of  a  notice  of  aqy 
defect  or  impropriety  and  the  derte  a  proper 
invoice  ia  tecaived.  When  tte  mattce^ia 
writing,  it  shall  be  considered  made  oa  Jlie 
date  shown  on  the  notice. 

(End  of  dante) 


As  prescribed  at  232.412(5-70).  ioMrt 


the  ioilawu^  cliauae: 

AimuCCB  PATMHWTWXH.  [M9.  IWM,) 

Notwithstanding  other  provisions  oTihis 
contract,  advance  payments  will  be  mode  Tor 
the  work  caHed  for  hereunder  in  accordance 
with  the  Determinations.  Findings  and 
Airtburization  for  advance  payments  dated 

Payments  made  pursuant  to  this 

clause  shall  be  governed  by  the  tanas  and 
conditions  of  the  Advance  Payment  Pool 
Agreement,  as  It  mwy  be  amended  from  t*nie 
Is  Uoe.  betwwn  the  United  Stat«*  at 

America  and (insert  the  nawe  of  tlia 

contractor),  which  agreement  is  hereby 
incorporated  by  reference  wrth  the  same 
force  «nd  effect  «s  thsufh  fuity  set  forth 
hereia. 


(End  «f  claose) 
252^2-7002    m 


X 


Of 

As  prescribed  at  232.412(S-n).  insert 
the  following  clause: 
DISPOSITION  OF  PAYMENTS  (APR  1964] 

PaymeDt  will  be  by  a  dual  payee  Treasury 
check  ^awn  payable  to  the  contractor  or  Ifae 

(insert  name  ot  the  disbursing  office 

designated  in  the  advance  pa>wmt  pool 

agfcement)  aad  forwarded  to  the 

(iaaert  name  eif  the  dis  burs  wig  oifiae 
designated  in  the  advance  pajment  p«ol 
agreemeot)  for  ^iprqpriate  disposihoa. 

fEnd -of  clause) 

252^32-7003    ProgrMS  paymante  4er 
'trriin  mttfttry  ■■!■■  T^Mirtlinna. 

As  prescribed  at  232.502-4(5-70), 
insert  the  following  clanse: 

PROGRESS  PAYMENTS -FOR  FOREIGN 
MILITARY  SALES  ACQUISITIONS  (APR 
1984) 

If  dhs  cantnex  inclatdes  FMS  reqairements. 
tbe  contractor  shall  aubmit  progrcas  paynent 
requests  in  accordance  with  the  fallowii^: 

(a)  The  c«ntnic(or  shall  subaut  a  separate 
progress  payment  request  for  each  separate 
progress  payment  rate  ki  this  contract 

(b)  The  contractor  shall  submit  a 
•upporting  schedule  showing  the  amount  of 
each  request  diatributed  to  each  country's 
requiraaaaiits  in  the  contract.  This  schedule 
ahall  also  ahow  the  contract  line  items  and 
total  prices  thereof  apphcable  to  each 
separate  progress  payment  rate. 

(c)  Each  progress  payment  request  shall: 

(1)  Identify  the  contract  cequiremeote  ta 
which  it  applies.  (i.e..  FMS  or  U.S.). 

(2)  Be  calculated  on  the  basis  of  (he  prices, 
costs  (including  estimated  costs  to  cooiplete). 
subcontractor  progress  payments,  and 
progress  payment  liquidations  of  the  contract 
requirements  to  which  it  applies.  The 
contractor  in  preparing  these  requests  shall 
distsbute  costs  among  contract  line  items 


and  countries  in  a  manner  acceptabie  to  the 
Administrative  Contracting  OfCcer. 

(End  of  clause] 

252.232-7004    Ftexibto  progrMs  paynwnts. 

As  pMBcribed  aJ  232.502-4(5-71). 
iasert  (he  felkuwiag  dause* 
FLEXIBLE  PROGRESS  PAYMENTS  (AflR 

This  contract  is  subject  to  Hexible  progress 
payment  procedures.  The  progress  payment 

rate  off  this  contract  is %.  and  TTiis 

percentage  applies  in  hen  of  the  uniform, 
standard  progress  payment  rale  and 
liquidation  rate  of  the  "Progress  Payments" 
clause.  The  pi  uyi ess  payment  rate  of  this 
contract  was  determined  by  the  DdD  Cash 

Flow  Coiiipmei  Model,  (dated ).  nsfng 

five  percent  (5%)  as  the  targeted  rate  for  the 
Contractor^  investnieift  ^as  a  weighted 
average  d(  oeets)  in  its  woA  in  process 
inventory  over  the  life  ef  *e  contract.  If 
sntiisl  and  <pro|ected  cash  flow  data 
generated  during  perfermanoe  of  this  contract 
reveal  tbat  it»  progresa  p«yiiient  nste  will 
icauJt  in  an  investment  in  work  in  process 
inventory  by  (he  Contractor  in  excess  of 
seven  percent  {7%\.  or  iess  than  three  percent 
(3%).  the  progress  payment  rate  shall  t>e 
redetermined  by  using  the  DoD  Cash  Flow 
Computer  Model.  Uoieis  tt  contained  an 
error,  the  leerwon  of  tiie  UoD  Cash  Flow 
Canputer  Model  thst  was  used  iaitiaUy  in 
this  contract  will  be  used  for  any 
redelerminetKni  permitted  by  this  clause.  In 
no  event  will  tlie  progress  payment  rate  be 
leas  than  the  uniferra.  standard  progress 
payment  rate  that  would  have  appbed  to  this 
contract  absent  flexible  progress  payment 
preoedarea.  and  to  no  event  will  the  pragress 
payment  rate  be  greater  than  one  hundred 
percent  (100%). 

^dof  dwise) 

252.233-7000    CfWionMit  1  nqutX»  lor 
■4Mtm«»t  •riwNcf  •aoewiins  «100/)0a 

As  preacribod  at  Z33.7D80,  insert  Ote 
folhrwing  dause: 

CERTIFICATION  OF  REQUESTS  FDR 
ADJUSTMENT  OR  REUEF  EXCEEDING 
SlOO.OOO  (FEB  1880] 

(a)  Aqy  oantmct  claim,  request  for 
equitable  adjustment  to  contract  terina. 
request  for  feiief  under  Pub.  L.  86-004,  or 
other  aimilar  Te<)uest  exceeding  SMaooo  shall 
beac.  at  the  time  of  snbaiission.  the  followii^ 
certificate  given  by  a  senior  company  official 
in  charge  at  the  plant  or  locatusi  involved: 

I  certify  that  the  ciaian  is  made  in  good 
faith,  that  the  supporting  data  are  accurate 
and  complete  to  the  best  of  aiy  knowledge 
and  belief:  and  thai  the  amount  requested 
acctirately  ceflecta  the  contract  adjustment 
for  which  the  Contractor  believes  the 
Government  is  liable. 

(OfTiciafs  'Name) 


(TWe) 

(b]  The  oertilication  in  paragrapb  {aj 
requires  fuD  disclosure  of  all  relevant  facta, 
including  cost  ^nd  pricing  data. 


(c)  The  certififiation  requinmaol  in 
paragraph  (a)  daes  not  apply  to: 

(1]  requests  Tar  rautine  contract  payments: 
for  exanv>Ie.  fhose  lor  payment  for  accepted 
supplies  and  services,  routine  vouchers  under 
cost-reimbursaoent  type  contracts,  and 
prqgwss  payment  invoices:  and 

[2^  final  adjustments  under  incentiva 
provisions  af  contracts. 

{d)  In  those  situations  wbere  bo  claim 
certification  ior  the  purposes  of  aectiaa  M13 
has  been  submitted  prior  to  the  inception  of  a 
contract  dispute,  a  single  certification,  using 
the  language  prescribad  bv  the  Coatraot 
Disputes  Act  but  signed  by  a  senior  company 
official  in  charge  at  the  plant  or  location 
involved,  will  be  deemed  to  comply  with  both 
staitalea. 

(End  of  clause) 

2S2-23»-7t00    No«c««feest/Ktwdul« 

As  prescribed  at  234.005-71.  hwert  the 
SoUoiving  provision: 

NOTICE  OF  COST/SCHEDULE  CONTROL 
SYSTEMS  (AUG  1985) 

(a)  lite  Offeror  shall  aubmit  a 
comprehensive  plan  for  complianoe  with  the 
attached  criteria  (DoDI  70ao.2.  Performance 
Xieasurement  far  Selected  Aoqoisitions)  for 
the  internal  Cost/Schedule  Control  Systems 
which  are  and/or  will  be  operational  for  any 
contract  resuhing  from  this  soboitetion,  and 
which  includes  the  C/SCSC  claose  set  forth 
at  2&2.234-7001  of  the  DoO  FAR  Sspplcment. 
The  Offeror  shall  identify  the  Offeror's 
existing  oanagement  systems  separa tely 
from  pr^osed  modtficatioos  to  aieet  the 
criteria.  The  pian  shall: 

(1)  Describe  the  management  systems  and 
their  application  in  all  major  functional  cost 
•rees  auch  as«ngin«eruag,  mdimfactortng  and 
tooling,  as  related  to  deveiopmeot  ef  the 
work  breakdown  structure,  planning, 
budgeting,  schetiulmg.  work  authorizafion. 
cost  accumula4ton.  measurement  and 
reporting  of  cast  and  schedule  porformance, 
varianoe  analysis,  said  basetine  control; 

(2)  Describe  compliance  with  each  of  the 
criteria,  preferably  by  cross-referencing 
appropriate  elements  in  the  description  of 
systems  with  the  items  in  the  checklist  for  C/ 
SCSC  contained  in  AFSCP/AFLCP  173-5. 
t)ARCOM-P  715-5.  NAVMATP-S240.  Cost/ 
Schedule  Control  Systems  Criteria  Joint 
Implementation  Guide: 

(3)  Identify  the  raa,jor  subcontractors,  or 
major  subcontracted  effort  in  the  event  m^r 
subcontractors  have  not  been  selected, 
planned  for  application  of  the  criteria: 

(4)  Describe  the  proposedprocedure  for 
administration  of  the  criteria  as  applied  to 
subcontractors. 

(ti)  IT  the  Contractor  Is  utilizing  Cost/ 
Schedule  Control  Systems  which  have  been 
previously  accepted,  or  is  operatiitg  such 
systems  under  a  current  Memorandum  oT 
Understanding,  evidence  oT.sucli  maybe 
submitted  in  Jieu  of  the  comprehensive  plan 
mentioned  above.  In  such  event  the 
Contracting  Officer  wiB  determine  the  extent 
to  which  such  systems  shaD  be  nevlewed  to 
assure  continued  compliance  with  (he 
critecia. 
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(c)  The  Offeror  shall  provide  information 
and  assistance  as  requested  by  the 
Contracting  Officer  for  evaluation  of 
compliance  with  the  cited  criteria. 

(d)  The  Offeror's  plan  for  Cost/Schedule 
Control  Systems  will  be  evaluated  prior  to 
contract  award.  Upon  acceptance  of  the 
Cost/Schedule  Control  Systems,  a 
description  of  the  accepted  systems  will  be 
referenced  in  the  contract. 

(e)  Suticontractor  selection  for  application 
of  the  C/SCSC  will  be  by  agreement  between 
the  prime  Contractor  and  the  Government. 
The  prime  contractor  will  contractually 
require  the  selected  subcontractors  to  comply 
with  the  criteria.  However,  demonstraUons 
and  reviews  of  these  selected  subcontractors' 
management  systems  may  be  performed  by 
the  procuring  authority  when  requested  by 
either  the  prime  or  subcontractor. 

(End  of  provision) 

252.234-7001    Cost/schedule  control 
system*. 

As  prescribed  at  234.005-71,  insert  the 
following  clause: 

COST/SCHEDULE  CONTROL  SYSTEMS 
(AUG  1985) 

(a)  The  Contractor  shall  establish,  maintain 
and  use  in  the  performance  of  this  contract 
Cost/Schedule  Control  Systems  meeting  the 
attached  criteria  (DoDl  7(M0.2.  Performance 
Measurement  for  Selected  Acquisitions). 
Prior  to  acceptance  by  the  Contracting 
Officer  and  within  ninety  (90)  (or  as 
otherwise  agreed  to  by  the  parties)  calendar 
days  after  contract  award,  the  Contractor 
shall  be  prepared  to  demonstrate  the 
operation  of  the  Contractor's  systems  to  the 
Government  to  verify  that  the  proposed 
systems  meet  the  established  criteria  set 
forih  above.  As  a  part  of  the  demonstration, 
review  and  acceptance  procedure,  the 
Contractor  shall  furnish  the  Government  a 
desciiption  of  the  Cost/Schedule  Control 
Systems  applicable  to  this  contract  in  such 
form  and  detail  as  indicated  by  the  AFSC/ 
AFLCP 173-5.  DARCOM-P  715-5,  NAVMAT 
P-5240,  Cost  Schedule  Control  Systems 
Criteria  Joint  Implementation  Guide, 
hereinafter  referred  to  as  the  guide,  or 
required  by  the  Contracting  Officer.  The 
Contractor  agrees  to  provide  access  to  all 
periinent  records,  data  and  plans  as 
requested  by  representatives  of  the 
Government  for  the  conduct  of  the  review. 

(b)  The  description  of  the  management 
systems  accepted  by  the  Contracting  Officer, 
identified  by  the  title  and  date,  shall  be 
referenced  in  the  contract.  Such  systems  shall 
be  maintained  and  used  by  the  Contractor  in 
the  performance  of  this  contract. 

(c)  Contractor  changes  to  the  accepted 
systems  shall  be  submitted  to  the  Contracting 
Officer  for  review  and  approval.  The 
Contracting  Officer  shall  advise  the 
Contractor  of  the  acceptability  of  such 
changes  within  sixty  (60)  days  after  receipt 
from  the  Contractor.  When  systems  existing 
at  time  of  contract  award  do  not  comply  with 
the  criteria,  adjustments  necessary  to  assure 
compliance  will  be  effected  at  no  change  in 
contract  price  or  fee. 

(d)  The  Contractor  agrees  to  provide  access 
to  all  pertinent  records  and  data  requested  by 


the  Contracting  Officer  or  duly  authorized 
representative  for  the  purpose  of  permitting 
Government  surveillance  to  ensure 
continuing  application  of  the  accepted 
systems  to  this  contract.  Deviations  from 
accepted  systems  discovered  during  contract 
performance  shall  be  corrected  as  directed  by 
the  Contracting  Officer. 

(e)  The  Contractor  shall  require  that  each 
selected  sutKontractor,  as  mutually  agreed  to 
between  the  Government  and  the  Contractor 
and  as  set  forth  in  the  schedule  of  this 
contract,  shall  meet  the  Cost/Schedule 
Control  Systems  criteria  as  set  forth  in  the 
guide  and  shall  incorporate  in  all  such 
subcontracts  adequate  provisions  for 
demonstration,  review,  acceptance  and 
surveillance  of  subcontractors'  systems,  to  be 
carried  out  by  the  Government  when 
requested  by  either  the  prime  or 
subcontractor. 

(f)  If  the  Contractor  or  subcontractor  is 
utilizing  Cost/Schedule  Control  Systems 
which  have  been  previously  accepted,  or  is 
operating  such  systems  under  a  current 
Memorandum  of  Understanding,  the 
Contracting  Officer  may  waive  all  or  part  of 
the  provisions  hereof  concerning 
demonstration  and  review. 

(End  of  clause) 

252.235-7000    Indemnification  under  10 
U.S.C.  2354— fixed  price. 

As  prescribed  at  235.071(a),  insert  the 
following  clause: 

INDEMNinCATION  UNDER  10  U.S.C  2354— 
nXED  PRICE  (APR  1974) 

(a)  Ihirsuant  to  the  authority  of  10  U.S.C. 
2354,  notwithstanding  any  other  provision  of 
this  contract,  but  subject  to  the  following 
parsgraphs  of  this  clause,  the  Government 
shall  hold  harmless  and  indemnify  the 
Contractor  against: 

(1)  Claims  (including  reasonable  expenses 
of  litigation  or  settlement]  by  third  persons 
(including  employees  of  the  Contractor)  for 
death,  bodily  injury  (including  sickness  or 
disease),  or  loss  of,  (  damage  to,  or  loss  of  use 
of  property; 

(2)  Loss  of  or  damage  to  property  of  the 
Contractor,  and  loss  of  use  of  such  property, 
but  excluding  loss  of  profit;  and 

(3)  Loss  of,  damage  to,  or  loss  of  use  of 
property  of  the  Government; 

to  the  extent  that  such  a  claim,  loss  or 
damage  (i)  arises  out  of  the  direct 
performance  of  this  contract;  (ii)  is  not 
compensated  by  insurance  or  otherwise;  and 
(iii)  results  from  a  risk  defined  in  this 
contract  to  be  unusually  hazardous.  Any  such 
claim,  loss,  or  damage  within  deductible 
amounts  of  Contractor's  insurance  shall  not 
be  covered  under  this  clause. 

(b)  The  Government  shall  not  l>e  liable  for 
any  such  claim,  loss  or  damage  that  results 
from  willful  misconduct  or  lack  of  good  faith 
on  the  part  of  any  of  the  Contractor's 
directors  or  officers,  or  on  the  part  of  any  of 
the  Contractor's  managers,  superintendents, 
or  other  equivalent  representatives,  who  has 
supervision  or  direction  of  (1)  all  or 
substantially  all  of  the  Contractor's  business, 
or  (2)  all  or  substantially  all  of  the 
Contractor's  operations  at  any  one  plant  or 
separate  location  in  which  this  contract  Is 


being  performed,  or  (3)  a  separate  and 
complete  major  industrial  operation  in 
connection  with  the  performance  of  this 
contract.  The  Contractor  shall  not  be 
indemnified  under  this  clause  for  liability 
assumed  under  any  contract  or  agreement 
(except  for  subcontracts  which  are  covered 
by  paragraph  (d)  below)  unless  such 
assumption  of  liability  has  tieen  specifically 
approved  by  the  Contracting  Officer,  (or  in 
contracts  with  the  Department  of  the  Navy, 
The  Department.] 

(c)  No  payment  shall  be  made  by  the 
Government  under  this  clause  unless  the 
amount  thereof  shall  first  have  been  certified 
to  be  just  and  reasonable  by  the  Secretary  or 
representative  designated  for  such  purpose. 
Such  payments  shall  be  made  fivm  funds  as 
stated  in  10  U.S.C  2354.  The  righu  and 
obligations  of  the  parties  under  this  clause 
shall  survive  the  termination,  expiration,  or 
completion  of  this  contract. 

(d)  With  the  prior  written  approval  of  the 
Contracting  Officer,  the  Contractor  may 
include  in  any  subcontract  under  this 
contract  the  same  provisions  as  those  in  this 
clause,  whereby  the  Contractor  shall 
indemnify  the  subcontractor  against  any  risk 
defined  in  this  contract  to  be  unusually 
hazardous.  Such  a  subcontract  shall  provide 
the  same  rights  and  duties,  and  the  same 
provisions  for  notice,  furnishing  of  papers 
and  the  like,  between  the  Contractor  and  the 
subcontractor  as  are  established  by  this 
clause.  The  Contracting  Officer  may  also 
approve  similar  indemnification  of  lower  tier 
subcontractors  upon  the  same  terms  and 
conditions.  Subcontracts  providing  for 
indemnification  within  the  purview  of  this 
clause  shall  entitle  the  Contractor  or  the 
Government,  or  both,  to  direct,  participate  in, 
and  supervise  the  settlement  or  defense  of 
relevant  actions  and  claims.  The  Government 
shall  indemnify  the  Contractor  with  respect 
to  the  Contractor's  obligation  to 
sulKontractors  under  subcontract  provisions 
thus  approved  by  the  Contracting  Officer. 
The  Government  may  discharge  its 
obligations  under  this  paragraph  by  making 
payments  directly  to  subcontractors  or  to 
persons  to  whom  the  subcontractors  may  be 
liable. 

(e)  If  insurance  coverage  maintained  by  the 
Contractor  on  the  date  of  the  execution  of 
this  contract  is  reduced,  the  liability  of  the 
Government  under  this  clause  shall  not,  by 
reason  of  such  reduction,  be  increased  to 
cover  risks  theretofore  insured,  unless  the 
Contracting  Officer  consents  thereto  in 
consideration  of  an  equitable  adjustment  to 
the  Government,  if  appropriate,  of  the  price  in 
a  fixed-price  contract,  or  the  fee  in  a  cost- 
reimbursement  type  contract,  in  such  amount 
as  the  parties  may  agree. 

(f)  The  Contractor  shall  (i)  promptly  notify 
the  Contracting  Officer  of  any  occurrence, 
action  or  claim  the  Contractor  learns  of  that 
reasonably  may  be  expected  to  involve 
indemnification  under  this  clause,  (ii)  furnish 
evidence  or  proof  of  any  claim,  loss  or 
damage  in  the  manner  and  form  required  by 
the  Government,  and  (iii)  immediately  furnish 
to  the  Government  copies  of  all  pertinent 
papers  received  by  the  Contractor.  The 
Government  may  direct,  participate  in,  and 
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supervise  the  settlement  or  deleiue  of  any 
such  daim  or  action.  The  Contracior  shall 
comply  with  the  Goweminent's  directions, 
and  execute  any  authorizations  Mqihred.  in 
regard  to  such  settlement  or  deTsnse. 

Ig)  Tlie  Contractor  shall  j)urcha9€  and 
aiaiiitatn.  to  the  extent  avaflable,  such 
insnTance  against  unusually  hazardous  risks 
as  the  CoiTtrarting  Officer  lor  in  contracts 
wfrti  Oepsrtnrent  of  the  Navy,  The 
Drpartmenf]  may  from  tinte  to  Jme  require  or 
apppnnre.  AH  such  insurance  shall  be  in  such 
fcrm.  in  the  amounts,  for  the  periods -of  lime, 
at  such  rates,  and  with  strch  iiiswws.  aslfae 
Contracting  Officer  <or  m  contracts  with 
■DepertmCTrt  of  the  Nevy.  The  Departmertf) 
way  -from  time  to  time  reqwire  or  appiuve. 
TWe  tjhktja^OTis  of  the  Governnwiit  under  thrs 
cianae  shall  not  a^jply  to  dmnw.  loss  or 
damage  1o  the  extent  tiwt  insurance  « 
avaih>b)e4ind  neither  recurred  or  upp raved 
pursuant  1o  this  paragraph.  The  Centractor 
shall  be  reimbursed  the  cost  of  any  such 
iBcannoe  in  «<xceas  of  that  mamtatneA  by  the 
Contractor  as  of  the  date  of  this  omtract.  to 
the  extent  tJR  cost  1hei<eof  is  properly 
aUDcafaje  to  this  contract  and  »  not  included 
in  the  contract  prioe. 

fGnd  «f  clatne) 

IS2.2a$-7M1 

U.&C. 

A«  prescritmd  at  235.071  (b),  insert  the 
fofltrwing  clause. 

INDEMNIFICATION  UNDER  16  US.C 
2354— COST  REIMBimSEMEMT  (APR  1874) 

(a)  Pursuant  to  the  authority  of  XI ILSX:. 
2354.  notwithstanding  any  other  provisian  of 
this  coBlract.  but  subject  to  the  folioaving 
paracnphs  of  this  clause,  the  Goverranent 
■hail  h«ld  harmless  and  indemnify  Ike 
Contractor  against: 

(1)  Claims  (including  reasonable  expenses 
of  Uttgation  or  settlement)  by  third  persons 
(including  employees  of  the  Contractor]  for 
death,  imdily  injury  (4acltHii<^  sioiuieas  sr 
disease),  or  loss  of.  damage  to.  or  loss  of  use 
of  property; 

(2)  Loss  of  or  damage  to  property  of  the 
Contractor,  and  loss  of  use  of  such  property, 
but  excluding  loss  of  profit;  and 

(3)  Loss  of.  damage  to.  or  loss  of  use  of 
property  of  the  Government; 

to  the  axtent  that  such  a  dlaim.  -loss  «r 
damage  (i)  arises  out  of  the  direct 
perforanance  of  this  contract:  (ii)  is  not 
contpensaled  by  insurance  or  otherwise:  and 
(iii)  ivsults  from  a  risk  defined  in  this 
contract  to  lie  unusually  hazardous.  Any  such 
claim,  loss,  or  damage  within  deductible 
amounts  of  Contractor's  insurance  shall  not 
be  covered  under  this  clause. 

(b)  The  Government  shall  net  be  liable  for 
any  such  claim,  loss  or  damage  that  results 
from  willful  misconduct  or  lack  of  good  faith 
on  the  part  of  any  of  the  Contractor's 
directors  or  officers,  or  on  the  part  of  any  of 
the  Contractor's  managers,  superintendents, 
or  other  equivalent  representatives  who  has 
supervision  or  direction  of  (1)  all  or 
substantially  all  of  the  Contractor's  business, 
or  (2]  all  or  substantially  all  of  the 
Contractor's  operations  at  any  one  plant  or 
separate  location  in  which  this  contract  is 
being  performed,  or  (3)  a  separate  and 


caBtpWte«Ba)sr  industjiial  c^wrstion  m 
coimectioo  «vith  the  perfonnBRoe  of  4hfs 
contract.  The -Cool muUot  shall  nDt.be 
indemBifiad  undar  this  cieuse  {or  li»tMii^ 
assumed  under  any  contract  ar  agreement 
(«xcept  for  subcaalracls  which  are  covei«(l 
bypaMgraph  (dj  below)  unless  auch 
assumption  of  liability  has  ^een  specilically 
approved  by  the  GBOtractingOffioer,  fortn 
cwUracls  with  the  Oepartmeflt  of  the  Navy, 
The  Deportment^. 

(c)  Ne 'payment  shall  bemadeby^he 
Government  onderihis  claase  unless  the 
amount  thenof  shall  first  have  been  oerttfied 
to  be  jost  and  roaaonable  t>y  the  Secretary  er 
his  repnaentati-ve  designated  for  such 
purpose.  Such  payments  shall  4ie  ni«de  fraun 
funds  as  stated  in  10  U.S£.  2354.  The  rif^hls 
and  obligations  of  the  parties  under  this 
clause  shall  survive  the  lenainaUon. 
expiration,  or  completion  of  this  contract. 

(d)  With  the  prior  written  approval  sf  the 
Contracting  Ofiicer.  the  Contractor  may 
include  in  any  subcontract  under  this 
contract  the  sane  provisions  as  those  in  this 
clause,  whereby  the  Contractor  shall 
indemnify  the  subcontractor  against  any  rick 
defined  in  this  ooalract  to  be  unusually 
hazardous.  Such  a  subcontract  shall  provide 
the  same  rights  and  duties,  and  the  same 
provisions  for  notice,  furnishing  of  papers, 
and  4be  like,  between  the  Contractor  and  the 
subcontractor  as  are  established  by  this 
clause.  The  Contracting  Officer  may  also 
approve  similar  indemnirication  of  lower  tier 
subcontractors  upon  the  same  terms  and 
c«fiditioHS.  SHbcontsacts  providing  lor 
indemnirication  within  the  purview  of  this 
clause  shall  entitle  the  Contractor  or  the 
Government,  or  both,  to  direct.  pM-ticipate  in, 
and  supervise  the  settlement  or  defense  of 
relevant  actions  and  claims.  The  Government 
shall  indemnify  the  Contractor  with  respect 
to  the  Contractor's  obligations  to 
subcontractors  under  subcontract  provisions 
thus  appro*<ed  by  <!«  Contracting  Offioer. 
The  Govemjneni  may  discharge  its 
obbgutions  under  this  paragraph  by  making 
payments  directly  to  subcontractors  or  to 
persons  to  whom  the  subcontractors  may  be 
liable. 

(e)  If  iosuranoe  coverage  maintained  by  the 
Contractor  on  the  dale  of  the  execution  of 
this  contract  is  reduced,  the  liability  of  the 
Government  under  this  clause  shall  not,  by 
reason  of  suoh  reduction,  be  increased  to 
cover  rislcs  therefore  insured,  unless  the 
Contracting  Officer  consents  thereto  in 
consideration  of  an  equitable  adjustment  to 
the  Government  if  appropriate,  of  the  price  in 
a  fixed-price  contract,  or  the  fee  in  a  cost- 
reimbursement  type  contract,  in  such  amount 
as  the  parties  may  agree. 

(f)  In  addition  to  the  Contractor's 
responsibilities  under  the  "insurance — 
Liability  to  Third  Persons  "  clause  of  this 
contract,  which  are  hereby  made  applicable 
to  claims  under  this  clause,  the  Contractor 
shall  (1)  promptly  notify  the  Contracting 
Officer  of  any  occurrence  the  Contractor 
learns  of  that  reasonably  may  be  expected  to 
involve  indemnification  under  this  clause.  (2) 
furnish  evidence  or  proof  of  any  claiat.  loss  or 
damage  covered  by  this  clause  in  the  maimer 
and  {drm  required  by  the  Government  and 
(3)  le  .the  extent  required  by  the  Cavemment 


Ivtfftanze  tht-  CoverauieHl  ta 
direct,  participate  m.  and  supervise  the 
seKlemenI  ar  deieme  o)  iny  «uch  tinat  or 
action.  The  cost  of  inaursnce  (indudiaig  m^ 
iiiiMiiai.i4.  oevering  a  nek  defined  in  (his 
csttSBCt  as  unusually  hazsrrdotts.  shsH  ««( he 
reimfaursed  either  as  a  dii«ct  ■cr  indirect  oost 
except  to  the  extent  thai  such  nwiR«nce  has 
tmea  roqnrsd  or  approved  under  the 
"Insurance — Liability  to  Third  Rersorts" 
clause  heneof 

(Sl  The  "Limitation  of  Co«f '  clause  olfhis 
conlr»<rt  does  not  apply  to  the Covemmenl's 
obligatisns  nnderlhis  clause.  Swch 
obligatforre  «h»ri  be  excepted  from  the  rdease 
requrred  under  the  "Allowable  Cost.  Fee,  and 
Paymeitf  ■  danse  of  this  contract. 

(h)  For  purposes  of  this  clause,  a  claim,  loss 
ordamage -shall  be  considered  to  have  arisen 
out  of  the  direct  performance  of  this  contract 
if  the  cause  for  such  claim,  loss  or  damage 
occurred  during  the  period  of  performance  of 
this  contract  or  as  a  resoh  of  the  performance 
of  this  contract. 

(End  of  c?ausel 

2S2.2a»-7aa2    ncco»«ry  of  monneurring 
costs  on  commercial  sales. 

As  prescribed  in  235.071(cJ.  insert  the 
fcxiiowrisig  claase; 

RECOVERY  OF  NONRECURRING  COSTS 
ON  COMfVlERCIAL  SALES  (FEB  1980J 

(a)  Definitions. 

(1)  Commercial  sale  means  a  sale  to  a 
customer  (either  foreign  or  domestic)  other 
than  the  US.  Government  by  a  defense 
contractorof  products,  technology,  material, 
services,  and/or  development  or  production 
lechniqaosthal  were  ortginally  developed, 
improved,  er  produced  using  OoD 
apprnpriations/funds. 

(2)  Domestic  orgonizatum  means  any  \iS 
nongovernmental  ur^nizstion  or  prrvale 
commeroiaj  firm. 

(3)  Technology  means  a  coUectioA  of 
information  of  any  kind  that  <:afl  be  used  or 
adapted  for  use  in  the  design,  pnoduction. 
manutactufe.  utiksatian.  or  reconstruction  of 
articles  or  material,  ^t  may  \ake  a  tangible 
form,  such  as  a  scale  model,  prototype, 
bluepritrt.  ar  an  operating  manual,  or  may 
take  an  intangible  form,  sach  as  technical 
advice. 

(4)  Nonrecurring  reaearch.  development, 
test.  4ind  e\taiaotion  (/iDTfi£/  costs  are  those 
costs  funded  by  an  RDTJcE  appropriation  to 
develop  or  improve  the  prsduci  or  technology 
under  consideMition.  This  includes  costs  of 
any  engineeriag  change  proposal  initiated 
prior  to  date  of  the  contract  with  the 
customer,  as  well  as  pro^ectiens  of  such 
costs,  to  the  extent  additional  effort 
applicable  to  the  sale  model  or  technology  is 
necessary  ar  planned,  it  does  not  include 
costs  funded  by  either  Procurement  ar 
Operations  and  Maintenaace  apprapriations 
to  improve  the  product. 

(5)  Nonrecurring  producljan  coats  are  those 
one-time  casts  incurred  in  support  of  previous 
production  of  the  model  specified  and  those 
costs  specif icaUy  incurred  in  support  id  the 
total  projected  production  run  from  which 
delivery  is  to  he  made,  which  wonW  wonnally 
he  expensed  4|g»i  oat  a  prodacliaa  nm.  SWse 
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nonrecurring  costs  include  such  costs  as 
preproduclion.  special  tooling,  special  lest 
equipment,  production  engineering,  product 
improvement,  destructive  testing,  and  pilot 
model  production,  testing,  and  evaluation. 

(6)  "Special"  RDTB'E  and  nonrecurring 
production  costs  are  those  incurred  for  and 
paid  by  an  FMS  customer  in  developing  a 
special  feature  or  unique  requirement  under  a 
DoD  Offer  and  Acr.eplance  (DD  Form  1513). 

(7)  Fair  market  price  of  technology,  such  as 
thai  sold  or  licensed  under  a  licensing  or 
technical  assistant  agreement,  is  a  price 
negotiated  between  a  buyer  and  seller  when 
the  monetary  return  lo  the  seller  is  primarily 
determined  by  the  buyer's  need  for  the 
technology  and  the  potential  market  for  the 
product(s)  produced  from  the  technology. 

(8)  Model  is  the  generic  term  applied  to  a 
basic  item  and  all  modifications  to  that  item. 
The  model  can  generally  be  identified  by  a 
basic  alphanumeric  designation,  such  as  a 
ship  hull  series,  an  equipment  or  system 
series,  an  airframe  series,  or  a  vehicle  series. 
Recoupment  within  a  model  series  is 
identified  by  determining  total  nonrecurring 
investment  (RDT&E  or  production,  as 
appropu-iate)  applicable  to  that  model  series 
and  dividing  by  the  total  number  of  units  of 
the  model  series  estimated  lo  be  produced  for 
DuO  requirements.  F>4S.  and  commercial 
sales. 

(9)  Major  defense  equipment,  as  applicable 
herein,  means  any  item  of  significant  combat 
equipment  on  the  United  States  Munitions 
List  having  a  nonrecurring  research  and 
development  cost  of  more  than  $50  million  or 
a  total  production  cost  of  more  than  $200 
million. 

(b)  In  the  event  the  Contractor  intends  to 
enter  into  domestic  or  foreign  commercial 
sales  for  Items  in  this  contract,  or  essentially 
similar  items,  or  enter  into  license  or 
technical  assistance  agreements  for  the 
technology  developed  under  this  contract,  the 
Contractor  shall  promptly  notify  the 
Contracting  Officer  (or  the  original  DoD 
Contracting  Office  In  the  event  the  contract  is 
closed)  lo  obtain  the  applicable  nonrecurring 
recoupment  charge. 

(1)  The  Contractor  agrees  that,  with  respect 
to  (2)  below,  the  Contractor  will: 

(1)  Reimburse  the  U.S.  Government  for  a 
fair  share  of  U.S.  Government  expenditures 
for  nonrecurring  costs  applicable  to  the  items, 
or,  in  the  case  of  technology,  the 
Government's  proportionate  share  of  the  fair 
market  price  of  the  technology  for  the 
commercial  customer.  In  the  event  that  the 
current  charge  is  unavailable,  the  Contractor 
will  submit  information  required  to  support 
the  development  of  the  appropriate  charge. 

(ii)  Reimburse  a  fair  share  of  nonrecurring 
costs  related  to  a  special  feature  or  product 
paid  by  a  foreign  government  or  international 
organization  under  a  U.S.  Government 
Foreign  Military  Sales  case  when  the 
Contractor  enters  into  a  commercial  sale  or 
license  agreement  for  the  same  or  similar 
special  feature  or  product. 

(2)  The  Government  will  require 
reimbursement  under  the  provisions  of  this 
clause  when: 

(i)  The  Government's  investment  in 
research,  development,  test,  and  evaluation 
(RDTftE)  equals  or  exceeds  SS  million. 


(ii)  The  Government's  investment  in 
nonrecurring  production  costs  equals  or 
exceeds  $5  million. 

(iii)  A  foreign  government's  RDT&E  and 
nonrecurring  production  costs  for  a  special 
feature  or  product  equal  or  exceed  $5  million 
(when  requested  under  an  FMS  case  and 
agreed  to  by  the  U.S.  Government). 

(iv)  Reimbursement  for  investment  costs 
below  the  thresholds  in  (i)  through  (iii)  are 
specifically  approved  by  the  Secretary  of 
Defense  or  his  designee. 

(3)  For  each  commercial  sale  of  the  item, 
the  amount  lo  be  reimbursed  to  the  U.S. 
Government  for  nonrecurring  costs  shall  be 
determined  by  dividing  the  total  nonrecurring 
costs  incurred  and  projected  to  be  incurred 
by  the  total  production  quantity  of  the  item, 
past  and  projected,  including  the  production 
quantity  for  the  Department  of  Defense  (or 
FMS  purchaser  in  the  case  of  special  feature 
or  product  recoupment),  and  multiplying  the 
result  by  the  quantity  involved  in  each 
commercial  sale  or  license  agreement.  In 
principle,  for  defense  equipment  for  which 
several  model  designators  exist,  the 
nonrecurring  costs  and  the  total  production 
quantity  should  be  accumulated  over  the 
entire  range  of  models  and  major  subsystems 
that  are  basically  similar  to  the  model  and 
subsystems  being  sold.  In  a  combination  FMS 
and  commercial  sale  of  a  product,  the 
Contractor  agrees  to  reimburse  the 
Government  for  the  nonrecurring  costs 
associated  with  the  commercial  portion  of  the 
customer's  purchase. 

(4)  For  each  commercial  sale  of  technology, 
these  factors  will  be  considered  in 
determining  fair  market  price:  (i)  The  costs 
incurred  by  the  Department  of  Defense  in 
developing  the  technology  being  considered 
for  sale;  (ii)  the  costs  that  would  be  incurred 
by  the  buyer  in  independently  developing  the 
technology:  and  (ill)  the  estimated  dollar 
value  of  the  product(s)  that  will  be  produced 
by  the  buyer  upon  transfer  of  the  technology. 
In  the  case  of  sale  or  license  of  technology  to 
a  domestic  organization,  the  fair  market  price 
will  be  the  lower  of  either  a  fair  share  of  the 
DoD  investment  cost  identified  to  the 
development  of  the  technology  or  a 
proportionate  share  of  the  fair  market  price 
for  the  technology  based  on  demand  or  the 
potential  monetary  return  on  investment.  For 
sales  or  licenses  of  technology  to  foreign 
commercial  customers,  this  price  will  be  the 
greater  of  these  two  alternatives.  The 
foregoing  domestic  pricing  criterion  will  only 
be  applied  if  the  prospective  commercial 
purchaser  agrees  that,  in  the  event  the 
technology  is  transferred  from  the 
prospective  purchaser  to  a  foreign  recipient 
prior  to  its  becoming  generally  available,  the 
domestic  purchaser  will  provide  further 
payment  to  the  Government  on  the  basis  of 
the  foreign  pricing  criterion. 

(c)  The  determination  by  the  Government 
of  the  amount  to  be  reimbursed  pursuant  to 
this  clause  shall  not  be  subject  to  the 
Disputes  clause. 

(d)  In  the  case  of  a  commercial  sale  to  a 
foreign  government  or  international 
organization  that  qualiHes  for  U.S. 
Government  Foreign  Military  Sales,  the 
Contractor  agrees  lo  inform  the  Contractor's 
customer  that  any  Defense-furnished  goods. 


services,  and  transportation  (i.e..  DoD 
support  costs)  can  be  provided  only  by 
means  of  a  Foreign  Military  Sales  case  (DoD 
Offer  and  Acceptance.  DO  Form  1513) 
executed  by  the  U.S.  Covemmenl  and  the 
customer.  The  foteign  government,  at  its 
option,  may  designate  the  Contractor  to  act 
as  its  agent  in  executing  the  Foreign  Military 
Sales  case  and/or  to  receive  possession  or 
performance  of  the  goods,  services,  or 
transportation. 

(e)  In  the  event  of  a  commercial  sale  of 
items  developed  under  this  contract,  or 
essentially  similar  items,  or  sale  or  hcense  of 
technology  relating  thereto,  the  Contractor 
agrees  to  relieve  the  Government  of  any  and 
all  loss  or  liability  that  might  result  from  the 
Contractor's  use  of  Government  data,  tooling, 
test  equipment  or  facilities. 

(f)  Notwithstanding  the  provisions  of  the 
clauses  of  this  contract  entitled  "Patent 
Rights — Retention  by  the  Contractor"  and 
"Rights  in  Technical  Data  and  Computer 
Software,"  the  Contractor  agrees  that  the 
Contractor's  rights  to  enter  into  production 
for  commercial  sales  of  the  items  or 
essentially  similar  items,  or  to  sell  or  license 
related  technology,  are  expressly  contingent 
upon  compliance  with  the  provisions  of  this 
clause,  prov/t/erf,  that  the  Secretary  of 
Defense  or  designee  may  waive  the 
Government's  rights  under  this  clause,  in 
whole  or  in  part,  whenever  the  Secretary  of 
Defense  or  designee  determines  that  such 
action  would  be  in  the  best  interests  of  the 
Government. 

(g)  The  substance  of  this  provision  shall  be 
placed  in  all  subcontracts  for  components,  or 
items  which  can  be  sold  commercially  and 
which  meet  or  are  expected  lo  meet  the 
thresholds  set  forth  herein. 

(End  of  clause) 

252.235-7003    Cars  of  laboratory  animals. 

As  prescribed  at  235.071(d),  insert  the 
following  clause: 

CARE  OF  LABORATORY  ANIM'VLS  (APR 
1974) 

(a)  Before  undertaking  performance  of  any 
contract  involving  the  use  of  laboratory 
animals,  the  Contractor  shall  register  with  the 
Secretary  of  Agriculture  of  the  United  States 
in  accordance  with  section  6,  Pub.  L.  89-544, 
Laboratory  Animal  Welfare  Act.  24  August 
1966  as  amended  by  Pub.  L  91-579,  Animal 
Welfare  Act  of  1970.  24  December  1970.  The 
Contractor  shall  furnish  evidence  of  such 
registration  lo  the  Contracting  Officer. 

(b)  The  Contractor  shall  acquire  animals 
used  in  research  and  development  programs 
from  a  dealer  licensed  by  the  Secretary  of 
Agriculture,  or  from  exempted  sources  in 
accordance  with  the  Public  Laws  enumerated 
in  (a)  above. 

(c)  In  the  care  of  any  live  animals  used  or 
intended  for  use  in  the  performance  of  this 
contract,  the  Contractor  shall  adhere  to  the 
principles  enunciated  in  the  Guide  for  Core 
and  Use  of  Laboratory  Animals  prepared  by 
the  Institute  of  Laboratory  Animal  Resources. 
National  Academy  of  Sciences — National 
Research  Council,  and  in  the  United  States 
Department  of  Agriculture's  regulations  and 
standards  issued  under  the  Public  laws 
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enumerated  in  (a)  above.  In  case  of  conflict 
between  standards,  the  higher  standard  shall 
be  used.  Contractor  reports  on  portions  of  the 
contract  in  which  animals  were  used  shall 
contain  a  certiric^le  stating  that  the  animals 
were  cared  for  in  accordance  with  the 
principles  enunciated  in  the  Guide  for  Core 
and  Use  of  Laboratory  Animals  prepared  by 
the  Institute  of  Laboratory  Animal  Resources. 
NAS-NRC.  and/or  in  the  regulations  and 
standards  as  promulgated  by  the  Agricultural 
Research  Service.  USDA.  pursuant  to  the 
Laboratory  Animal  Welfare  Act  of  24  August 
1966.  as  amended  (Pub.  L  89-544  and  P.L.  91- 
579).  NOTE;  The  Contractor  may  request 
registration  of  the  Contractor's  facility  and  a 
current  listing  of  licensed  dealers  from  the 
Regional  Office  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS).  USDA. 
for  the  region  in  which  the  Contractor's 
research  facility  is  located.  The  location  of 
the  appropriate  APHIS  Regional  OfTice  as 
well  as  information  concerning  this  program 
may  be  obtained  by  contacting  the  Senior 
Staff  OfTicer.  Animal  Care  Staff.  USDA/ 
APHIS,  Federal  Center  Building,  Hyattsville, 
Maryland  20782. 

(End  of  clause) 

252.235-7004    Frequency  authoritatien. 

As  prescribed  at  235.071(e).  insert  the 
following  clause: 

FREQUENCY  AUTHORIZATION  (OCT  1966) 

(a)  Authorization  of  radio  frequencies 
required  in  support  of  this  contract  shall  be 
obtained  through  the  Contracting  Officer  by 
the  Contractor  or  subcontractor  in  need 
thereof.  Frequency  management  procedures 
prescribed  in  the  Schedule  of  this  contract 
shall  be  followed  in  obtaining  radio 
frequency  authorization. 

(b)  For  any  experimental,  developmental  or 
operational  equipment  for  which  the 
appropriate  frequency  allocation  has  not 
been  made,  the  Contractor  or  subcontractor 
shall  provide  the  technical  operating 
characteristics  of  the  proposed 
electromagnetic  radiating  device  to  the 
Contracting  OfTicer  during  the  initial 
planning,  experimental,  or  developmental 
phases  of  contractual  performance.  DD  Form 
1494.  "Application  for  Frequency  Allocation", 
shall  be  used  for  this  purpose  and  shall  be 
prepared  in  accordance  with  instructions 
contained  on  the  form. 

(c)  This  clause  including  this  paragraph  (c). 
shall  be  included  in  all  subcontracts  which 
call  for  developing,  producing,  testing,  or 
operating  a  device  for  which  a  radio 
frequency  authorization  is  required. 

(End  of  clause) 

252.235-7005    Short  form  resoarch 
contract  ctausa*. 

As  prescribed  in  235.7008(b).  inseii  the 
following  clauses  in  SFRC  awards  to 
educational  institutions  and  nonproHt 
organizations.  The  clauses  set  forth 
below  are  incorporated  with  the  same 
force  and  effect  as  if  set  forth  in  full. 
Clauses  with  a  single  asterisk  (*]  are 
applicable  to  educational  institutions 
only.  Clauses-with  a  double  asterisk  (**) 
are  applicable  to  nonproflt  institutions 


only.  For  awards  where  the  amount  is 
less  than  $10,000,  the  inapplicable 
clauses  shall  be  identified  in  the 
contract. 

Deflnitions.  FAR  52.202-1. 
Assignment  of  Claims.  FAR  52.232-23 

Alternate  I. 
Disputes.  FAR  52.233-1. 
Equal  Opportunity.  FAR  52.222-28.  Alternate 
I  shall  be  added  as  a  special  provision 
when  applicable  per  Alternate  I 
instructions. 
Officials  Not  to  Benefit.  FAR  52.203-1. 
Covenant  Against  Contingent  Fees.  FAR 

52.203-5. 
Notice  and  Assistance  Regarding  Patent  and 
Copyright  Infringement.  FAR  52.227-2 
(applicable  only  if  amount  of  contract 
action  exceeds  S25,000). 
Affirmative  Action  for  Special  Disabled  and 

Vietnam  Era  Veterans.  FAR  52.222-35. 
Utilization  of  Small  Business  Concerns  and 
Small  Disadvantaged  Business  Concerns. 
FAR  52.219-8. 
Examination  of  Records  by  Comptroller 

General.  FAR  52.215-1. 
Convict  Labor.  FAR  52.222-3. 
Utilization  of  Labor  Surplus  Area  Concerns. 
FAR  52.220-3  (applicable  only  if  contract 
action  exceeds  S25.000). 
Audit— Negotiation.  FAR  52.215-2. 
Excusable  Delays.  FAR  52.249-14. 
Termination  for  the  Convenience  of  the 
Government  (Educational  and  Other 
Nonprofit  Institutions).  FAR  52.249-6 
(applicable  as  set  forth  in  clause  preamble). 
Authorization  and  Consent.  FAR  52.227-1, 

and  Alternate  1.  FAR  52.246-9. 
Government  Property  (Cost-Reimbursement, 
Time  and  Material,  or  Labor-Hour 
Contracts).  FAR  52.245-5  and  Alternate  I. 
Affirmative  Action  for  Handicapped 

Workers.  FAR  52.222-36. 
Subcontracts  under  Cost-Reimbursement  and 

Letter  Contracts.  FAR  52.244-2. 
Allowable  Cost  and  Payment.  FAR  52.216. 
Rights  in  Technical  Data  and  Computer 
Software  (See  252.227-7013  of  this 
Supplement). 
Identification  of  Technical  Data.  (See 

252.227-7029  of  this  Supplement.) 
Restrictive  Markings  on  Technical  Data.  (See 

252.227-7018  of  this  Supplement.) 
Insurance — Liability  to  Third  Persons.  FAR 
52.228-7.  Alternates  I  or  II  apply  under  the 
circumstances  set  forth  herein. 
Government  Supply  Sources.  FAR  52.251-1. 
Preference  for  United  States-Flag  Air 

Carriers.  FAR  52.247-63. 
Patent  Rights— Retention  by  the  Contractor 

(Short  Form).  FAR  52.227-11. 
Patents — Subcontracts.  252.227-7034. 
Competition  in  Subcontracting.  FAR  52.244-5 
(applies  only  if  contract  action  exceeds 
$25,000). 
Utilization  of  Women-Owned  Small 
Businesses.  FAR  52.219-13  (applicable  only 
if  contract  action  exceeds  $25,000). 
Payment  for  Overtime  Premiums.  FAR  52.222- 
2.  (Note:  The  word  "zero"  is  inserted  in  the 
blank  space  indicated  by  an  asterisk. 
Clause  applicable  only  in  contracts  over 
$100,000.) 
Care  of  Laboratory  Animals.  252.235-7003. 
Limitation  of  Cost.  FAR  52.232-20  (applicable 
only  when  contract  action  is  fully  funded). 


Limitation  of  Funds.  FAR  52.232-22 

(applicable  only  when  contract  action  is 

incrementally  funded). 
Clean  Air  and  Water.  FAR  52.223-2 

(applicable  only  if  contract  action  exceeds 

the  dollar  amount  set  forth  in  the  preamble 

to  the  clause). 
Overseas  Distribution  of  Defense 

Subcontracts.  252.204-7005  (applicable  only 

when  contract  action  exceeds  $500,000  or 

when  any  modification  increases  contract 

amount  to  more  than  $500,000). 
Gratuities.  FAR  52.203-3. 
Certification  of  Requests  for  Adjustment  or 

Relief  Exceeding  $100,000.  252.233-7000 

(applicable  only  if  contract  action  exceeds 

$100,000). 
Ordering  From  Government  Supply  Sources. 

(See  252.251-7000  of  this  Supplement.) 

*  Predetermined  Indirect  Cost  Rates.  FAR 
52.216-15  (applicable  only  when  the 
contractor  has  an  executed  negotiation 
agreement  with  the  cognizant  contract 
administration  office). 

**  Limitation  on  Withholding  of  Payments. 
FAR  52.232-9. 

*•  Notice  of  intent  to  Disallow  Costs.  FAR 
52.242-1. 

*'  Subcontractor  Cost  or  Pricing  Data.  FAR 
52.215-24  (applicable  only  if  contract  action 
exceeds  $500,000). 

••Technical  Data— Withholding  of 
Payment.  (See  252.227-7030  of  this 
Supplement.) 

*•  Fixed  Fee.  FAR  52.216-6  (applicable  only 
in  cosl-plus-fixed-fee  contracts). 

•*  Price  Reduction  for  Defective  Cost  or 
Pricing  Data.  FAR  52.215-22  (applicable  only 
if  contract  action  exceeds  $500,000). 

••  Cost  Accounting  Standards.  FAR  52.230- 
3  (applicable  only  if  contract  action  exceeds 
$100,000  and  the  contract  is  not  exempt  per 
FAR  30.301). 

'*  Disclosure  and  Consistency  of  Cost 
Accounting  Practices.  FAR  52.230-5 
(applicable  only  if  contract  action  exceeds 
$100,000  and  the  contract  is  not  exempt  per 
FAR  30.301). 

•*  Administration  of  Cost  Accounting 
Standards.  FAR  52.230-4  (applicable  only  if 
contract  action  exceeds  $100,000  and  the 
contract  is  not  exempt  per  FAR  30.301). 

*'  Changes — Cost  Reimbursement.  FAR 
52.243-2  and  Alternate  V. 

*•  Facilities  Capital  Cost  of  Money.  FAR 
52.215-30  (applicable  as  set  forth  in  the 
clause). 

•  *  Waiver  of  Facilities  Capital  Cost  of 
Money.  FAR  52.215-31  (applicable  as  set 
forth  in  the  clause). 

"  Termination  (Cost-Reimbursement). 
FAR  52.249-6  (applicable  only  to  cost-plus- 
fixed-fee  contracts). 

•*  Excusable  Delays.  FAR  52.249-14 
(applicable  only  to  contracts  to  which  FAR 
clause  52.249-6  Termination  (Cost- 
Reimbursement)"  is  applicable). 

Work  to  be  Performed 

WORK  TO  BE  PERFORMED  (AUG  1983) 

The  Contractor  shall  perform  research  as' 
specified  in  the  unsolicited  proposal  and 
identified  in  the  Short  Form  Research 
Contract  (SFRC)  document. 


Fefleral  Register  /  Vol.  51,  No.  246  /  Tuesday,  December  23,  1986  /  Roles  and  Regulations 


(End  of  clause) 
Acknowledgement  of  Sponsorship 

ACKNOWLEDGEMENT  OF  SPONSORSHIP 
(APR  1904) 

(a)  The  Contractor  agrees  that  in  the 
release  of  information  relating  to  an  SFRC, 
such  release  shall  include  a  statement  to  the 
effect  that  the  project  or  effort  depicted  was 
or  is  sponsored  by  the  agency  set  forth  in  the 
SFRC.  and  that  the  content  of  the  information 
does  not  necessarily  reflect  the  position  or 
the  policy  of  the  Government,  and  no  official 
endorsement  should  be  inferred. 

(b)  For  the  purpose  of  this  clause, 
information  includes  news  releases,  articles, 
manuscripts,  brochures,  advertisements,  stili 
and  motion  pictures,  speeches,  trade 
association  proceedings,  symposia,  etc. 

(c)  Nothing  in  the  foregoing  shall  affect 
compliance  with  the  requirements  of  the 
clause  entitled  "Security  Requirements"  (FAR 
52.204-2),  if  such  clause  is  a  part  of  the 
contract. 

(End  of  clause) 

Pu  Mi  cations 

PUBLICATIONS  (AUG  1983) 

Publication  of  results  of  the  research 
project  in  appropriate  professional  journals  if 
encouraged  as  an  important  method  of 
recording  and  reporting  scientific 
information.  One  copy  of  each  paper  planned 
for  publication  will  be  submitted  to  the 
Scientific  Program  Officer  simultaneously 
with  its  submission  for  publication.  Following 
publication,  copies  of  published  papers  shall 
be  submitted  to  the  Scientific  Program 
Officer,  or  to  the  other  addressees  in 
quantities  as  may  be  directed  by  the 
Contracting  Officer. 

(End  of  clause) 

Reporting  Requirements 

REPORTING  REQUIREMENTS  (APR  1984) 

(a)  Reporting  shall  be  as  specified  in  the 
SFRC.  Unless  specified  otherwise,  reporting 
requirements  will  include  annual  letter 
reports  for  multiyear  research  programs  and 
a  final  technical  report  due  within  sixty  (60) 
days  after  the  expiration  date  of  the  SFRC. 

(b)  The  Contracting  Officer,  after 
coordination  with  the  Scientific  Program 
Officer,  will  specify  the  form  and  content  of 
the  required  reports.  These  requirements  may 
be  furnished  the  Contractor  as  may  be 
mutually  agreed. 

(c)  Technical  data  and  computer  software, 
as  defined  in  252.227-7013  shall  be  delivered 
to  the  Scientific  Program  OfTicer.  Unless 
otherwise  specified  in  the  SFRC.  these  items 
shall  be  delivered  as  part  of  the  final 
technical  report. 

(End  of  clause)   - 

Option  to  Extend  the  Term  of  the  SFRC 
OPTION  TO  EXTEND  THE  TERM  OF  THE 
SFRC  (APR  1984) 

(a)  If  the  Contractor's  proposal  covert  an 
additional  period(s)  which  could  be  treated 
as  an  optional  period(s).  such  additional 
pertod(s)  of  research  may  be  added  to  the 
contract,  at  the  option  of  the  Government,  by 
the  Contracting  Officer's  giving  written  notice 


exercising  such  optionfs)  at  any  time  during 
the  performance  period  specified  in  the 
contract  or  any  extensions  thereof. 

(b)  If  the  Government  exercises  an  option, 
the  Contractor  agrees  to  the  following: 

(i)  To  comply  with  the  applicable  clauses 
listed  in  the  SFRC:  and 

(ii)  To  comply  with  the  policies  and 
regulations  for  the  SFRC  as  set  forth  in 
Subpart  22S.7a 

(End  of  clause) 
Contractor-Acquired  Property 

CONTRACTOR-ACQUIRED  PROPERTY 
(Ai^l9S4) 

(a)  As  used  in  this  clause,  "property"  is  as 
defined  in  subparagraph  (b)(1)  of  the  clause 
of  this  contract  entitled  "Title  to  Contractor- 
Acquired  Property"  which  has  been 
specifically  identified  in  the  Contractor's 
proposal  which  is  the  basis  for  award  or 
modification. 

(b)  The  identification  and  description  in  the 
Contractor's  proposal  of  property  to  be 
Contractor-acquired  may  be  accepted  by  the 
Contracting  Officer  as  advance  notification 
required  by  subparagraphs  (a)  and  (b)  of  the 
clause  of  this  contract  entitled  "Subcontracts 
Under  Cost  Reimbursement  and  Letter 
Contracts"  (FAR  52.244-2). 

(c)  Award  of  this  contract,  and 
modifications  thereto,  shall  constitute  the 
written  consent  of  the  Contracting  Officer, 
required  by  subparagraph  (c)  of  FAR  52.244- 
2,  to  acquire  property  identified  in  the 
Contractor's  proposal,  except  for  those  items 
specifically  identified  in  the  contract  as 
required  by  Block  27A  of  the  DD  Form  2222. 

(d)  The  decision  to  approve  subcontracts 
for  acquisition  of  items  listed  in  Block  27A  of 
the  contract  will  be  made  subsequent  to 
award  of  the  contract  or  modification 
pursuant  to  FAR  52.244-2. 

(End  of  clause) 

Title  to  Contractor-Acqoired  Property 

TITLE  TO  CONTRACTOR-ACQUIRED 
PROPERTY  (APR  1984) 

(a)  This  paragraph  implements 
subparagraph  (c)(4)  of  the  clause  of  this 
contract  entitled  "(iovemment  Property 
(Cost-Reimbursement,  Time  and  Material,  or 
Labor  Hour  Contracts) "  and  FAR  35.014. 

(b)  For  purposes  of  this  paragraph, 
"property"  is  all  nonexpendable  tangible 
personal  property,  except  material: 

(1)  As  described  in  FAR  45.101,  including 
ADPE  defined  in  FAR  31.001  and  facilities 
defined  in  FAR  45.301;  and 

(2)  Which  is  acquired  with  funds  available 
for  the  conduct  of  research:  and 

(3)  For  which  the  Contracting  Officer  has 
authorized  acquisition  by  the  Contractor  (i)  at 
the  time  of  award  of  the  contract  or 
modification  as  provided  in  252.235-7005,  or 
(ii)  subsequent  to  award  pursuant  to  the 
Subcontracts  clause  of  this  contract, 

(c)  Title  to  all  property  having  an 
acquisition  cost  of  $1,000  or  more  which  is 
specifically  identified  in  the  Contractor's 
proposal  shall  vest  in  the  Contractor  without 
further  obligation  to  the  Government,  unless 
the  determination  regarding  vesting  of  title  is 
deferred  until  after  acquisition.  Property  for 
which  the  determination  regarding  title  is 


deferred  shall  be  identified  in  Block  27B  of 
DD  Form  2222.  and  title  to  such  property  shall 
vest  in  accordance  with  the  provisions  of  (d) 
below. 

(d)  Title  to  all  property  having  an 
acquisition  cost  of  $1,000  or  mors  which  was 
not  specifically  identified  in  the  Contractor's 
proposal,  or  for  which  the  determination 
regarding'  title  ts  deferred  pursuant  to  (c4 
above,  shall  vest  as  follows: 

(1)  In  the  Govenunent  pursuant  to  FAR 
35.014:  or 

(2)  In  the  Contractor  or 

(3)  in  the  Contractor  subject  to  the  right  of 
the  Government  to  direct  transfer  of  the  title 
back  to  the  Government  or  third  parlies.  This 
right  may  be  exercised  at  anytime  up  to  and 
including  the  twelfth  (12th)  month  after 
completion  or  termination  of  the  contract. 
The  Government  may  at  anytime  remove  an 
item  of  property  from  this  category  and 
transfer  title  to  the  Contractor  without  right 
of  the  Government  to  direct  transfer  of  the 
title  back  to  the  Government  or  to  third 
parties. 

(e)  Transfer  of  title  back  to  the  Government 
or  third  parties  shall  not  be  the  basis  for  any 
claim  by  the  institution.  The  provisions  of  the 
clause  of  this  contract  entitled  "Government 
Property  (Cost-Reimbursement.  Nonprofit)" 
apply  to  any  changes  in  property. 

(f)  Until  title  to  property  acquired  with 
funds  made  available  under  this  contract  has 
been  vested  in  the  Contractor,  without  right 
of  the  Government  to  direct  transfer  of  the 
title  back  to  the  Government  or  third  parties, 
it  shall  be  considered  Government  Property 
and  subject  to  the  provisions  of  FAR  52.245-5 
and  Alternate  I. 

(g)  The  Contractor  shall  furnish  the 
Contracting  Officer  a  list  of  all  property 
having  an  acquisition  cost  of  $1,000  or  more 
acquired  under  this  contract,  to  which  title 
has  not  been  vested  in  the  Contractor,  within 
forty-five  (45)  days  following  the  end  of  the 
calendar  year  of  the  Contractor's  fiscal  year 
during  which  such  property  was  acquired. 

(End  of  clause) 

Research  Responsibility 

RESEARCH  RESPONSIBILITY  (APR  19B4) 

(a)  The  Contractor  shall  bear  responsibility 
for  the  conduct  of  the  research  specified  in 
the  Contractor's  unsolicited  proposal 
identified  in  the  SFRC  The  Contractor  mil 
exercise  judgment  in  attaining  the  stated 
research  objectives  within  the  limits  of  the 
terms  and  conditions  of  the  SFRC;  Provided, 
however,  that  the  Contractor  will  obtain  the 
Contracting  Officer's  approval  to  change  the 
Statement  of  Work.  Consistent  with  the 
foregoing,  the  Contractor  shall  conduct  the 
work  as  set  forth  in  his  proposal  and 
accepted  by  the  contract  award. 

(b)  When  the  decision  to  enter  into  the 
SFRC  is  based  upon  the  principal 
investigator's  knowledge  of  the  field  of  study, 
and  the  principal  investigator's  capabilities  to 
manage  the  research  project  in  an  effective 
and  productive  manner,  the  principal 
investigator  identified  in  the  unsolicited 
proposal  shall  be  continuously  responsible 
for  the  conduct  of  the  research  project,  and 
shall  be  closely  involved  with  the  research 
efforts. 
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(c)  The  Contractor  shall  advise  the 
Contracting  Officer  if  the  principal 
investigator(s)  identified  in  the  SFRC  plans  to 
devote  substantially  less  effort  to  the  work 
than  set  forth  in  the  proposal. 

(d)  The  Contractor  shall  obtain  the 
Contracting  Officer's  approval  prior  to 
changing  the  principal  investigator(s) 
identified  in  the  proposal. 

(End  of  clause) 

Reslfictkxi  on  Printing 

RESTRICTION  ON  PRINTING  (AUG  1983) 

The  Government  authorizes  the 
reproduction  of  reports,  data,  or  other  written 
materials,  if  required:  Provided,  the  material 
produced  does  not  exceed  5.000  production 
units  of  any  page,  and  items  consisting  of 
multiple  pages  do  not  exceed  25.000 
production  units  in  the  aggregate.  The 
Contractor  shall  obtain  the  express  prior 
written  authorization  of  the  Contracting 
Officer  to  reproduce  material  in  excess  of  the 
quantities  cited  above. 

(End  of  clause) 

Contract  Items  Requiring  Experun«nial, 
Developmental  or  Research  Work 

CONTRACT  ITEMS  REQUIRING 
EXPERIMENTAU  DEVELOPMENTAL  OR 
RESE.\RCH  WORK  (AUG  1983) 

For  purposes  of  deHning  the  nature  of  the 
work  and  the  scope  of  rights  in  data  granted 
to  the  Government  pursuant  to  the  Rights  in 
Technical  Data  and  Computer  Software 
clause  of  this  contract,  it  is  understood  and 
agreed  that  the  work  to  be  performed  under 
this  contract  requires  the  performance  of 
experimental,  developmental,  or  research 
work.  This  clause  does  not  constitute  a 
determination  as  to  whether  or  not  any  data 
required  to  be  delivered  under  this  contract 
falls  within  the  definition  of  limited  rights 
data. 

(End  of  clause) 

Advance  Payments 

ADVANCE  PAYMENTS  (AUG  1983) 

Advance  payments  shall  be  made  under 
this  contract  pursuant  to  the  advance 
payment  pool  agreement  between  the 
Contractor  and  one  or  more  Military 
Departments  applicable  to  this  contract,  in 
effect  as  of  the  date  of  this  contract.  If  such 
an  agreement  is  not  in  effect  as  of  the  date  of 
award  of  this  contract,  the  Contractor  will  be 
paid  in  accordance  with  the  clause  of  this 
contract  entitled  "Allowable  Cost  and 
Payment". 

(End  of  clause) 

252.236-7000    Composition  of  contractor. 

As  prescribed  at  236.571-1,  insert  the 
following  clause: 

COMPOSITION  OF  CONTRACTOR  (JAN 
1965) 

if  the  Contractor  hereunder  is  comprised  of 
more  than  one  legal  entity,  each  such  entity 
shall  be  iointly  and  severally  liable 
hereunder. 


(End  of  clause) 

252.236-7001     Modification  proposals— 
price  liraatidown. 

As  prescribed  at  236.571-2.  insert  the 
following  clause: 

MODinCATION  PROPOSALS-PRICE 
BREAKfXDWN  (APR  1968) 

The  Contractor,  in  connection  with  any 
proposal  he  makes  for  a  contract 
modification,  shall  furnish  a  price 
breakdown,  itemized  as  required  by  the 
Contracting  Officer.  Unless  otherwise 
directed,  the  breakdown  shall  be  in  sufficient 
detail  to  permit  an  analysis  of  all  material, 
labor,  equipment,  subcontract,  and  overhead 
costs,  as  well  as  profit,  and  shall  cover  all 
work  involved  in  the  modification,  whether 
such  work  was  deleted,  added  or  changed. 
Any  amount  claimed  for  subcontracts  shall 
be  supported  by  a  similar  price  breakdown. 
In  addition,  if  the  proposal  includes  a  time 
extension,  a  justification  therefor  shall  also 
be  furnished.  The  proposal,  together  with  the 
price  breakdown  and  time  extension 
justification,  shall  be  furnished  by  the  date 
specified  by  the  Contracting  Officer. 
(End  of  clause) 

252.236-7002    Contract  drawings,  maps 
and  specifications. 

As  prescribed  at  236.571-3.  insert  the 
following  clause: 

CONTRACT  DRAWINGS,  MAPS  AND 
SPECIFICATIONS  (JAN  1965) 

(a)  One  set  of  sepia  of  large  scale  contract 
drawings,  maps  and  specifications  will  be 
furnished  the  Contractor  without  charge 
except  applicable  publications  incorporated 
into  the  technical  provisions  by  reference. 
Additional  sets  will  be  furnished  on  request 
at  the  cost  of  reproduction.  The  work  shall 
conform  to  the  following  contract  drawings 
and  maps,  all  of  which  form  a  part  of  these 
specifications  and  are  available  in  the  office 
of 


(address) 

Title,  File,  and  Drawing  No. 

(b)  Omissions  from  the  drawings  or 
specifications  or  the  misdescription  of  details 
of  work  which  are  manifestly  necessary  to 
carry  out  the  intent  of  the  drawings  and 
specifications,  or  which  are  customarily 
performed,  shall  not  relieve  the  Contractor 
from  performing  such  omitted  or 
misdescril>ed  details  of  the  work  but  they 
shall  be  performed  as  if  fully  and  correctly 
set  forth  and  described  in  the  drawings  and 
specifications. 

(c)  The  Contractor  shall  check  all  drawings 
furnished  him  immediately  upon  their  receipt 
and  shall  promptly  notify  the  Contracting 
Officer  of  any  discrepancies.  Figures  marked 
on  drawings  shall  in  general  be  followed  in 
preference  to  scale  measurements.  Large 
scale  drawings  shall  in  general  govern  small 
scale  drawings.  The  Contractor  shall 
compare  all  drawings  and  verify  the  figures 
before  laying  out  the  work  and  will  be 
responsible  for  any  errors  which  might  have 
been  avoided  thereby. 


(End  of  clause) 

252.236-7003    (Resarved] 

252.236-7004    Contract  pricas— bidding 
scifedules. 

As  prescribed  at  236.572-1.  insert  the 
following  clause: 

CONTRACT  PRICES— BIDDING 
SCHEDULES  (APR  1968) 

Payment  for  the  various  items  listed  in  the 
Bidding  Schedule  shall  constitute  full 
compensation  for  furnishing  all  plant,  labor, 
equipment,  appliances,  and  materials,  and  for 
performing  all  operations  required  to 
complete  the  work  in  conformity  with  the 
drawings  and  specifications.  All  costs  for 
work  not  specifically  mentioned  in  the 
Bidding  Schedule  shall  be  included  in  the 
contract  prices  for  the  items  listed. 

(Fjid  of  clause) 

252.236-7005    Salvage  materials  and 
equipment 

As  prescribed  at  236.572-2,  insert  the 
following  clause: 

SALVAGE  MATERIALS  AND  EQUIPMENT 
(JAN  1965) 

The  Contractor  shall  maintain  adequate 
property  control  records  for  all  materials  or 
equipment  specified  to  be  salvaged.  These 
records  may  be  in  accordance  with  the 
Contractor's  system  of  property  control,  if 
approved  by  the  property  administrator,  The 
Contractor  shall  be  responsible  for  the 
adequate  storage  and  protection  of  all 
salvaged  materials  and  equipment  and  shall 
replace,  at  no  cost  to  the  Government,  all 
salvage  materials  and  equipment  which  are 
broken  or  damaged  during  salvage  operations 
as  the  result  of  his  negligence,  or  while  in  his 
Ciire. 

(End  of  clause) 

252.236-7006    Misplaced  material 

As  prescribed  at  236.572-3,  insert  the 
following  clause: 

MISPLACFJ3  M.ATERIAL  (JAN  1965) 

Should  the  Contractor,  during  the  progress 
of  the  work.  lose,  dump,  throw  overboard, 
sink,  or  misplace  any  material,  plant, 
machinery,  or  appliance,  which  in  the  opinion 
of  the  Contracting  Officer  may  be  dangerous 
to  or  obstruct  navigation,  the  Contractor  shall 
recover  and  remove  the  same  with  the  utmost 
dispatch.  The  Contractor  shall  give 
immediate  notice,  with  description  and 
location  of  such  obstructions,  to  the 
Contracting  Officer  or  inspector,  and  when 
required  shall  mark  or  buoy  such 
obstructions  until  the  same  are  removed. 
Should  he  refuse,  neglect,  or  delay 
compliance  with  the  above  requirements, 
such  obstructions  may  be  removed  by  the 
Contracting  Officer,  and  the  cost  of  such 
removal  may  be  deducted  from  any  money 
due  or  to  become  due  the  Contractor,  or  may 
be  recovered  under  his  bond.  The  liability  of 
the  Contractor  for  the  removal  of  a  vessel 
wrecked  or  sunk  without  fault  or  negligence 
shall  be  limited  to  that  provided  in  sections 
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15. 19,  and  20  of  the  River  and  Harbor  Act  of 
March  3, 1899  (33  U.S.C.  410  et  seq). 

(End  of  clause) 

252.236-7007    Identification  of  employees. 

As  prescribed  at  236.572-4,  insert  the 
following  clause: 

IDENTIFICATION  OF  EMPLOYEES  (JAN 
1965) 

The  Contractor  shall  be  responsible  for 
furnishing  to  each  employee  and  for  requiring 
each  employee  engaged  on  the  work  to 
display  such  identification  as  may  be 
approved  and  directed  by  the  Contracting 
Officer.  All  prescribed  identification  shall 
immediately  be  delivered  to  the  Contracting 
Officer  for  cancellation  upon  the  release  of 
any  employee.  When  required  by  the 
Contracting  Officer,  the  Contractor  shall 
obtain  and  submit  fingerprints  of  all  persons 
employed  or  to  be  employed  on  the  project. 

(End  of  clause) 

252.236-7008    Superintendence  of 
subcontractors. 

As  prescribed  at  236.572-5,  insert  the 
following  clause: 

SUPERINTENDENCE  OF 
SUBCONTRACTORS  (JAN  1965) 

(a)  The  Contractor  shall  be  required  to 
furnish  the  following,  in  addition  to  the 
superintendence  required  by  FAR  clause  at 
52.236-6,  entitled  "SUPERINTENDENCE  BY 
THE  CONTRACTOR ": 

(i)  If  morfe  than  50%  and  less  than  70%  of 
the  value  of  the  contract  work  is 
subcontracted,  one  superintendent  shall  be 
provided  at  the  site  and  on  the  Contractor's 
payroll  to  be  responsible  for  coordinating, 
directing,  inspecting  and  expediting  the 
subcontract  work. 

(ii)  If  70%  or  more  of  the  value  of  the  work 
is  subcontracted,  the  Contractor  shall  be 
required  to  furnish  two  such  superintendents 
to  be  responsible  for  coordinating,  directing, 
inspecting  and  expediting  the  subcontract 
work. 

(b)  If  the  Contracting  Officer,  at  any  time 
after  50%  of  the  subcontracted  work  has  been 
completed,  finds  that  satisfactory  progress  is 
being  made,  he  may  waive  all  or  part  of  the 
above  requirements  for  additional 
superintendence  subject  to  the  right  of  the 
Contracting  Officer  to  reinstate  such 
requirements  if  at  any  time  during  the 
progress  of  the  remaining  work  he  finds  that 
satisfactory  progress  is  not  being  made. 

(End  of  clause) 

252.236-7009  Payment  for  ntobiUzation 
and  preparatory  wortc. 

As  prescribed  at  236.572.6.  insert  one 
of  the  following  clauses: 

(a)  PAYMENT  FOR  MOBILIZATION  AND 
PREPARATORY  WORK,  PAYMENT  ITEM 
NO (MAR  1979) 

(a)  Payments  will  be  made  under  this 
contract  on  the  actual  expenditures  made  by 
the  Contractor  for  mobilization  and 
preparatory  work  under  payment  Item  No. 

as  follows:  The  Contractor  may 

submit  to  the  Contracting  Officer  certified 
accounts  of  the  actual  payments  made  by  him 


for  construction  plant  exceeding  $10,000  in 
value  per  unit,  as  appraised  by  the 
Contracting  Officer  at  the  site  of  the  work, 
acquired  for  the  execution  of  the  work:  for 
the  transportation  of  all  plant  and  equipment 
to  the  site:  for  material  purchased  for  the 
prosecution  of  the  contract,  but  not  to  be 
incorporated  in  the  work:  for  construction  of 
camps,  access  roads  or  railroads,  trailer 
courts,  mess  halls,  dormitories  or  living 
quarters,  field  headquarters  facilities  and 
construction  yards,  and  for  personal  services 
and  hire  of  plant  on  work  preparatory  to 
commencing  actual  work  on  the  construction 
items  for  which  payment  is  provided  under 
the  terms  of  the  contract.  Accounts  so 
submitted  must  be  accompanied  by 
certificate  of  the  Contractor,  supported  by 
receipted  bills  or  certified  copies  of  payrolls 
and  freight  bills,  showing  that  he  has 
acquired  said  construction  plant  and  material 
free  from  all  encumbrances  and  agreement 
that  it  will  not  be  removed  from  the  site  and 
that  structures  and  facilities  prepared  or 
erected  for  the  prosecution  of  the  contract 
work  will  be  maintained  and  not  dismantled 
prior  to  the  completion  and  acceptance  of  the 
entire  work  without  the  written  permission  of 
the  Contracting  Officer.  If  the  Contracting 
Officer  finds  that  said  construction  plant, 
material,  equipment  and  the  mobilization  and 
preparatory  work  performed  are  suitable  and 
necessary  to  the  efficient  prosecution  of  the 
contract  and  that  the  said  preparatory  work 
has  been  done  with  proper  economy  and 
efficiency,  payment,  less  the  prescribed 
retained  percentage,  will  be  made  therefor  to 
the  Contractor.  Payment  for  construction 
plant,  material  and  structures  and  facilities 
prepared  or  erected  for  prosecution  of  the 
contract  work  shall  not  exceed  the  cost 
thereof  to  the  Contractor  less  the  estimated 
value  upon  the  completion  of  the  contract  as 
determined  by  the  Contracting  Officer.  In  no 
event  shall  such  payment  exceed  100%  of  the 
cost  to  the  Contractor  of  any  such  items 
which  have  no  appreciable  salvage  value  and 
75%  of  the  cost  to  the  Contractor  of  such 
items  which  have  an  appreciable  salvage 
value.  The  findings  of  the  Contracting  Officer 
as  to  the  suitability  and  value  of  the 
construction  plant,  equipment,  materials, 
structures  or  facilities  shall  not  be  subject  to 
appeal. 

(b)  Payments  for  mobilization  and 
preparatory  work  will  be  made  in  accordance 
with  (a)  above,  and  such  payments  will  be 
deducted  from  the  contract  price  for  Item  No. 

"Mobilization  and  Preparatory 

Work"  until  the  total  amount  thus  charged  to 
this  item  reduces  this  item  to  zero,  after 
which  no  further  payments  will  be  made 
under  this  item.  If  the  total  of  such  payments 
made  does  not  reduce  this  item  to  zero,  the 
balance  will  be  paid  to  the  Contractor  in  the 
final  payment  under  the  contract.  The 
retained  percentage  will  be  paid  in 
accordance  with  the  clause  of  this  contract 
entitled  "Payments  to  Contractor". 

(End  of  clause) 

(b)  MOBILIZATION  AND 
DEMOBIUZATION,  PAYMENT  ITEM  NO. 
(DEC  1985) 

(a)  All  costs  connected  with  the 
mobilization  and  demobilization  of  all  of  the 


Contractor's  plant  and  equipment  will  be 
paid  for  at  the  contract  lump  sum  price  for 

this  item percent  ( %)  of  the 

lump  sum  price  will  be  paid  to  the  Contractor 
upon  completion  of  his  mobilization  at  the 

work  site.  The  remaining percent 

( %)  will  be  paid  to  the  Contractor 

upon  completion  of  demobilization. 

(b)  In  the  event  the  Contracting  Officer 
considers  that  the  amount  in  this  item 

( %),  which  represents  mobilization 

and  ( %)  which  represents 

demobilization,  does  not  bear  a  reasonable 
relation  to  the  cost  of  the  work  in  this 
contract,  the  Contracting  Officer  may  require 
the  Contractor  to  produce  cost  data  to  justify 
this  portion  of  the  bid.  Failure  to  justify  such 
price  to  the  satisfaction  of  the  Contracting 
Officer  will  result  in  payment  of  actual 
mobilization  costs,  as  determined  by  the 
Contracting  Officer  at  the  completion  of 
mobilization,  and  actual  demobilization 
costs,  as  determined  by  the  Contracting 
Officer  at  the  completion  of  demobilization, 
and  payment  of  the  remainder  of  this  item  in 
the  final  payment  under  this  contract.  The 
determination  of  the  Contracting  Officer  is 
not  subject  to  appeal. 

(End  of  clause) 

Note. — The  percentage  of  the  lump  sum 
price  for  mobilization  and  demobilization  in 
paragraph  (a)  of  the  above  clause  at  252.236- 
7009(b).  attributed  to  mobilization  should 
generally  be  60%  and  the  remaining  40% 
considered  to  be  the  cost  of  demobilization. 
These  percentages  may  be  varied  to  refiecl 
the  situation  contemplated  under  the 
particular  contract,  but  in  no  event  should 
mobilization  exceed  80%  of  the  payment  item. 

252.236-701 1    Airfield  safety  precautions. 

As  prescribed  at  236.572-8,  insert  the 
following  clause: 

AIRFIELD  SAFETY  PRECAUTIONS  (APR 
1968) 

(a)  The  operation  of  all  ground  equipment 
(mobile  or  stationary),  the  placement  of  all 
materials,  and  the  performance  of  all  work, 
upon  and  in  the  vicinity  of  all  airfields,  shall 
be  done  in  accordance  with  this  clause.  The 
requirements  of  this  clause  are  in  addition  to 
any  other  safety  requirements  of  this 
contract. 

(b)  For  purposes  of  this  clause  the 
following  definitions  shall  apply. 

(1)  "Landing  Areas'-'  means  the  following: 

(i)  the  primary  surfaces  which  are 
comprised  of  the  surface  of  the  runways,  the 
runway  shoulders,  and  the  lateral  safety 
zones  (the  length  of  each  primary  surface  is 
the  same  as  the  runway  length:  the  width  of 
each  primary  surface  is  2,(XX)  feet  (1,000  feet 
on  each  side  of  the  runway  centerline)');  (see 
footnote  at  end  of  clause) 

(ii)  the  "clear  zone"  beyond  the  ends  of 
each  runway,  i.e.,  the  extension  of  the 
"primary  surface"  for  a  distance  of  1.000  feet 
beyond  each  end  of  each  runway: 

(iii)  all  taxiways  plus  the  lateral  clearance 
zones  along  each  side  for  the  length  of  the 
taxiways  (the  outer  edge  of  each  lateral 
clearance  zone  is  laterally  250  feet  from  the 
far  or  opposite  edge  of  the  taxiway,  i.e..  a  75- 
foot-wide  taxiway  would  have  a  combined 
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wid4h  of  (axiway  end  lateral  dearanoe  sanes 
of42S  feet):  and 

(iv)  all  aircraft  parking  aprons  plua  the  area 
125  feel  in  width  extending  beyond  each  edge 
all  around  the  aprona. 

(2)  "Safety  precaution  area*"  means  thoae 
portions  of  approach-departure  clearance 
zones  and  transitional  zones  where 
placement  of  objects  incident  to  contract 
performance  might  result  in  vertical 
projections  at  or  above  the  approach- 
departure  clearance  surface  or  the 
transitional  surface. 

(A)  The  "approach-departure  clearance 
surface"  is  an  extension  of  the  primary 
surface  and  the  clear  zone  at  each  end  of 
each  runway,  for  a  diatancc  of  50.000  feet, 
first  along  an  inclined  (glide  angle]  and  then 
along  a  horizontal  plane,  both  flaring 
symmetrically  about  the  runway  centerline 
extended.  The  inclined  plane  (glide  angle) 
begins  in  the  clear  zone  200  feet  past  the  end 
of  the  runway  (and  primary  surface)  at  the 
same  elevation  as  the  end  of  the  runway,  and 
continuous  upward  at  a  slope  of  50:1  (one 
foot  vertically  for  each  50  feet  horizontally)  to 
an  elevation  of  500  feet  above  the  established 
airfield  elevation:  at  that  point  the  plane 
becomes  horizontal,  continuing  at  that  same 
uniform  elevation  to  a  point  50.000  feet 
longitudinally  from  the  beginning  of  the 
inclined  plane  (glide  angle)  and  ending  there. 
The  width  of  the  surface  at  the  beginning  of 
the  inclined  plane  (glide  angle)  is  the  same  as 
the  width  of  the  clear  zone;  thence  it  flares 
uniformly,  reaching  the  maximum  width  of 
16.000  feet  at  the  end. 

(B)  The  "approach-departure  clearance 
zone"  is  the  ground  area  under  the  approach- 
departure  clearance  surface. 

(C)  The  "transitional  surface"  is  a 
sideways  extension  of  all  primary  surfaces, 
clear  zones,  and  approach-departure 
clearance  surfaces  along  inclined  planes.  The 
inclined  plane  in  each  case  begins  at  the  edge 
of  the  surface.  The  slope  of  the  inclined  plane 
is  7:1  (one  foot  vertically  for  each  7  feet 
horizontally),  and  it  continues  to  the  point  of 
intersection  with  the  inner  horizontal  surface 
(which  is  the  horizontal  plane  150  feet  above 
the  established  airfield  elevation)  or  the  outer 
horizontal  surface  (which  is  the  horizontal 
plane  500  feet  above  the  established  airfield 
elevation),  whichever  is  applicable. 

(D)  The  "transitional  zone"  is  the  ground 
area  under  the  transitional  surface.  (It  adjoins 
the  primary  surface,  clear  zone  and 
approach-departure  clearance  zone.) 

(c)  The  Contractor  shall  report  to  the 
Contracting  Officer  before  initiating  any 
work  and  shall  notify  him  of  proposed 
changes  of  locations  and  operations. 

(d)  Neither  equipment  nor  personnel  shall 
use  any  runway  for  purposes  other  than 
aircraft  operation  without  permission  of  the 
Contracting  Officer  unless  the  runway  is 
closed  by  order  of  the  Contracting  Officer 
and  marked  as  provided  in  (e)(2)  below. 

(e)(1)  The  Contractor  shall  place  nothing 
upon  the  landing  areas  without  authorization 
of  the  Contracting  Officer. 

(2)  Unless  otherwise  authorized  by  the 
Contracting  Officer,  the  Contractor  shall 
outline  those  landing  areas  hazardous  to 
aircraft,  with  red  flags  by  day.  and  with 
electric,  battery-operated,  low-intensity  red 
flasher  lights  by  night. 


(3)  Before  entering  any  landing  area  at  an 
airfield  where  flying  is  controlled,  additional 
pemiscion  must  be  obtained  every  time  from 
the  control  lower  operator,  unless  the  landing 
area  is  marked  as  hazardous  to  aircraft  in 
accordance  with  (2)  above. 

(4)  All  vehicles  which  the  Contractor 
operates  in  landing  areas  shall  be  identified 
by  mean*  of  a  flagon  a  staff  attached  to  and 
flying  above  the  vehicle.  The  flag  shall  be 
three  feet  square  and  shall  consist  of  a 
checkered  pattern  of  international  orange  and 
white  square  of  one  foot  on  each  side  (except 
that  the  flag  may  vary  up  to  10  percent  from 
each  of  these  dimensions). 

(5)  Unless  otherwise  authorised  by  the 
Contracting  Officer,  all  other  equipment  and 
materials  in  the  landing  areas  shall  be 
marked  with  red  flags  by  day,  and  with 
electric,  battery-operated,  low-intensity  red 
flasher  lights  by  night. 

(6)  Work  shall  be  carried  on  ao  as  to  leave 
that  portion  of  the  landing  area  which  is 
available  to  aircraft  free  from  hazards,  holes, 
piles  of  material  and  projecting  shoulders 
that  might  damage  an  airplane  tire. 

(f)(1)  The  Contractor  shall  place  nothing 
upon  the  safety  precaution  areas  without 
authorization  of  the  Contracting  Officer. 

(2)  Unless  otherwise  authorized  by  the 
Contracting  Officer,  all  equipment  and 
materials  in  safety  precaution  areas  shall  be 
marked  with  red  flags  by  day,  and  with 
electric,  battery-operated,  low-intensity  red 
flasher  lights  by  night. 

(3)  All  objects  placed  in  safely  precaution 
areas,  which  project  above  the  approach- 
departure  clearance  surface  or  above  the 
transitional  surface  must  be  provided  at  night 
with  a  red  light  or  red  lantern. 

(g)  The  Contractor  shall  keep  ail  paved 
surfaces,  such  as  runways,  laxiways,  and 
hardstands,  clean  at  all  times  and, 
specifically,  free  from  small  stones  which 
might  damage  aircraft  propellers  or  jet 
aircraft. 

(h)  While  work  is  actually  being  performed 
on  the  airfield  by  the  Contractor,  the 
operation  of  mobile  equipunent  shall  be 
governed  by  the  safety  provisions  aboire.  Al 
all  other  times  all  mobile  equipment  shall  be 
removed  to  locations  approved  by  the 
Contracting  Officer  at  a  distance  of  at  least 
750  feet  from  the  runway  centerline  plus  any 
additional  distance  necessary  to  insure 
compliance  with  the  other  provisions  of  this 
clause. 

(i)  Only  those  trenches  may  be  opened  for 
which  material  is  on  hand  and  ready  for 
placing  therein.  As  soon  as  practicable  after 
material  has  been  placed  and  work  approved, 
trenches  shall  be  backfilled  and  compacted 
as  required  by  the  contract.  Meanwhile  all 
hazardous  conditions  shall  be  marked  and 
lighted  in  accordance  with  the  other 
provisions  of  this  clause. 

(End  of  clause) 

*  Al  some  airfields  the  width  of  the  primary 
surfaces  is  1,500  feel  (750  feet  on  each  side  of 
the  runway  centerline).  In  such  instances, 
substitute  the  proper  width  in  the  clause. 

252^36-7012    Contractor-prepared 
Network  Analysis  System. 

As  prescribed  at  236.572-9.  ir'e'-l  the 
following  clause: 


CONTRACTOR -PREPARED  NETWORK 
ANALYSIS  SYSTEM  (APR  1968) 

The  progress  chart  to  be  prepared  by  the 
Contractor  pursuant  to  the  clauae  entitled 
"Schedules  for  Construction  Contracts",  shall 
consist  of  a  network  analysis  system  as 
described  below.  In  preparing  t^tis  system  t)w 
scheduhog  of  construction  is  the 
responsibility  of  the  Contraclor.  The 
requirement  for  the  system  is  included  to 
assure  adequate  planning  and  execution  of 
the  work  and  to  assist  the  Contracting  Officer 
in  appraising  the  reasonableness  of  the 
proposed  schedule  and  evaluating  progress  of 
the  work. 

(a)  An  example  of  one  of  the  numerous 
acceptable  types  of  network  analysis  systems 
is  shown  in  Appendix  1  of  Corps  of  Engineers 
Regulation  £R  1-1-11  entitled    Network 
Analysis  System",  single  copies  of  which  are 
available  to  bona  fide  bidders  on  request. 
Other  systems  which  are  designed  to  serve 
the  same  purpose  and  employ  the  same  basic 
principles  as  are  illustrated  in  Appendix  I 
will  be  accepted  subject  to  the  approval  of 
the  Contracting  Officer. 

(b)  The  system  shall  consist  of  diagrams 
and  accompanying  mathematical  analyses. 
The  diagrams  shall  show  elements  of  the 
project  in  detail  and  the  entire  project  in 
summary. 

(1)  Diagrams  shall  show  the  order  and 
interdependence  of  activities  and  the 
sequence  in  which  the  work  is  to  be 
accomplished  as  planned  by  the  Contractor. 
The  basic  concept  of  a  network  analysis 
diagram  will  be  followed  to  show  how  the 
start  of  a  given  activity  is  dependent  on  the 
completion  of  preceding  activities  and  its 
completion  restricts  the  start  of  following 
activities. 

(2)  Detailed  network  activities  shown  on  a 
detailed  or  subnetwork  diagram  shall  include, 
in  addition  to  construction  activities,  the 
submittal  atuj  approval  of  samples  of 
materials  and  shop  drawings,  the 
procurement  of  critical  materials  and 
equipment,  fabrication  of  special  material 
and  equipment  and  their  installation  and 
testing.  All  activities  of  the  Government  that 
affect  progress  and  contract  required  dales 
for  completion  of  all  or  parts  of  the  work  will 
be  shown.  The  detail  of  information  shall  be 
such  that  duration  limes  of  activities  will 
range  from  three  (3)  to  thirty  (30)  days  with 
not  over  two  percent  (2%)  of  the  activities 
exceeding  these  limits.  The  activities  which 
comprise  the  following  separate  buildings 
and  features  shall  be  separately  identifiable 
by  coding  or  use  of  subnetworks  or  both; 

Building  or  feature _„ 

Minimum  number  of  actixnties .„_.„_.. ... 

The  selection  and  number  of  activities  shall 
be  subject  to  the  Contracting  Officer's 
approval.  Detailed  networks,  when  summary 
networks  are  also  furnished,  need  not  be  time 
scaled  but  shall  be  drafted  to  show  a 
continuous  flow  from  left  to  right  with  no 
arrows  from  right  to  left.  The  following 
information  shall  be  shown  on  the  diagrams 
for  each  activity:  preceding  and  following 
event  numbers,  description  of  the  ectivily, 
cost,  and  activity  duration. 

(3)  Summary  network.  If  the  project  is  of 
such  sire  that  the  entire  network  cannot  be 
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readily  shown  on  a  single  sheet,  a  summary 
network  diagram  shall  be  provided.  The 
summary  network  diagram  shall  consist  of  a 
minimum  of  fifty  activities  and  a  maximum  of 
one  hundred  and  fifty  activities,  and  shall  be 
based  on  and  supported  by  detailed 
diagrams.  Related  activities  shall  be  grouped 
on  the  network.  The  critical  path  shall  be 
plotted  generally  along  the  center  of  the  sheet 
with  channels  with  increasing  float  placed 
towards  the  lop  or  bottom.  The  summary 
network  shall  be  time  scaled  using  units  of 
approximately  one-half  inch  equals  one  week 
or  other  suitable  scale  approved  by  the 
Contracting  Officer.  Weekends  and  holidays 
shall  be  indicated.  Where  slack  exists,  the 
activities  shall  be  shown  al  the  lime  when 
Ihey  are  scheduled  to  be  accomplished. 

(4)  The  mathematical  analysis  of  the 
network  diagram  shall  include  a  tabulation  of 
each  activity  shown  on  the  detailed  network 
diagrams.  The  following  information  will  be 
furnished  as  a  minimum  for  each  activity: 

(i)  Preceding  and  following  event  numbers 
(numbers  shall  be  selected  and  assigned  so 
as  to  permit  identification  of  the  activities 
with  bid  items: 

(ii)  Activity  description: 

(iii)  Estimated  duration  of  activities  (the 
best  estimate  available  at  time  of 
computation): 

(iv)  Earliest  start  date  (by  calendar  date): 

(v)  Earliest  finish  date  (by  calendar  date): 

(vi)  Scheduled  or  actual  start  dale  (by 
calendar  dale); 

(vii)  Scheduled  or  actual  finish  date  (by 
calendar  dale); 

(viii)  Latest  start  date  (by  calendar  date); 

(ix)  Latest  finish  dale  (by  calendar  date); 

(x)  Slack  or  float: 

(xi)  Monetary  value  of  activity; 

(xii)  Responsibility  for  activity  (Prime 
contractor,  subcontractors,  suppliers, 
Government,  etc.): 

(xiii)  Manpower  required: 

(xiv)  Percentage  of  activity  completed; 

(xv)  Contractor's  earnings  based  on  portion 
of  activity  completed:  and 

(xvi)  Bid  item  of  which  activity  is  a  part 

(5)  The  program  or  means  used  in  making 
the  mathematical  computation  shall  be 
capable  of  compiling  the  total  value  of 
completed  and  partially  completed  activities 
and  subtotals  from  separate  buildings  or 
feature  listed  in  paragraph  (b)(2). 

(6)  In  addition  to  the  tabulation  of 
activities,  the  computation  will  include  the 
following  data: 

(i)  Identification  of  activities  which  are 
planned  to  be  expedited  by  use  of  overtime 
or  double  shifts  to  be  worked  including 
Saturdays,  Sundays  and  holidays: 

(ii)  On-site  manpower  loading  schedule: 

(iii)  A  description  of  the  major  items  of 
construction  equipment  planned  for 
operations  of  the  project.  (The  description 
shall  include  the  type,  number  of  units  and 
unit  capacities.  A  schedule  showing  proposed 
time  equipment  will  be  on  the  job  keyed  to 
activities  on  which  equipment  will  be  used 
shall  be  provided):  and 

(iv)  Where  portions  of  the  work  are  to  be 
paid  by  unit  costs,  the  estimated  number  of 
units  in  an  activity  which  was  used  in 
developing  the  total  activity  cost. 

(7)  The  analysis  shall  list  the  activities  in 
sorts  or  groups  as  follows: 


(i)  By  the  preceding  event  number  from 
lowest  to  highest  and  then  in  the  order  of  the 
following  event  number 

(ii)  By  the  amount  of  slack,  then  in  order  of 
preceding  event  number 

(iii)  By  responsibility  in  order  of  earliest 
allowable  start  dates;  and 

(iv)  In  order  of  latest  allowable  start  dales, 
then  in  order  of  preceding  event  numbers, 
and  then  in  order  of  succeeding  event 
numbers. 

(c)  Submission  and  approval  of  the  system 
shall  be  as  follows: 

(1)  A  preliminary  network  defining  the 
Contractor's  planned  operations  during  the 
first  sixty  (60)  calendar  days  after  notice  to 
proceed  will  be  submitted  within  ten  (10) 
days.  The  Contractor's  general  approach  for 
the  balance  of  the  project  shall  be  indicated. 
Cost  of  activities  expected  to  be  completed  or 
partially  completed  before  submission  and 
approval  of  the  whole  schedule  should  be 
included. 

(2)  The  complete  network  analysis 
consisting  of  the  detailed  network 
mathematical  analysis  (on-site  manpower 
loading  schedule,  equipment  schedule)  and 
network  diagrams  shall  be  submitted  within 
forty  (40)  calendar  days  after  receipt  of  notice 
to  proceed. 

(d)  The  Contractor  shall  participate  in  a 
review  and  evaluation  of  the  proposed 
network  diagrams  and  analysis  by  the 
Contracting  Officer.  Any  revisions  necessary 
as  a  result  of  this  review  shall  be  resubmitted 
for  approval  of  the  Contracting  Officer  within 
ten  (10)  calendar  days  after  the  conference. 
The  approved  schedule  shall  then  be  the 
schedule  to  be  used  by  the  Contractor  for 
planning,  organizing  and  directing  the  work 
and  for  reporting  progress.  If  the  Contractor 
thereafter  desires  to  make  changes  in  his 
method  of  operating  and  scheduling  he  shall 
notify  the  Contracting  Officer  in  writing 
stating  the  reasons  for  the  change.  If  the 
Contracting  Officer  considers  these  changes 
to  be  of  a  major  nature  he  may  require  the 
Contractor  to  revise  and  submit  for  approval, 
without  additional  cost  to  the  Government, 
all  or  the  affected  portion  of  the  detailed 
diagrams  and  mathematical  analysis  and  the 
summary  diagram  to  show  the  effect  on  the 
entire  project.  A  change  may  be  considered 
of  a  major  nature  if  the  time  estimated  to  be 
required  or  actually  used  for  an  activity  or 
the  logic  of  sequence  of  activities  is  varied 
from  the  original  plan  to  a  degree  that  there  is 
a  reasonable  doubt  as  to  the  effect  on  the 
contract  completion  date  or  dales.  Changes 
which  affect  activities  with  adequate  slack 
time  shall  be  considered  as  minor  changes, 
except  that  an  accumulation  of  minor 
changes  may  be  considered  a  major  change 
when  their  cumulative  effect  might  affect  the 
contract  completion  date. 

(e)  The  Contractor  shall  submit  al  intervals 
of  fifteen  (15)  calendar  days  a  report  of  the 
actual  construction  progress  by  updating  the 
mathematical  analyses.  Revisions  causing 
changes  in  the  detailed  network  shall  be 
noted  on  the  summary  network,  or  a  revised 
issue  of  affected  portions  of  the  detailed 
network  furnished.  The  summary  network 
shall  be  revised  as  necessary  for  the  sake  of 
clarity.  However,  only  the  initial  submission 
or  complete  revisions  need  be  time  scaled. 


Subsequent  minor  revisions  need  not  be  time 
scaled. 

(f)  The  report  shall  show  the  activities  or 
portions  of  activities  completed  during  the 
reporting  period  and  their  total  value  as  basis 
for  the  Contractor's  periodic  request  for 
payment.  Payment  made  pursuant  to  the 
General  Provision  entitled  "Payments  to 
Contractor"  will  be  based  on  the  total  value 
of  such  activities  completed  or  partially 
completed  after  verification  by  the 
Contracting  Officer.  The  report  will  state  the 
percentage  of  the  work  actually  completed 
and  scheduled  as  of  the  report  date  and  the 
progress  along  the  critical  path  in  terms  of 
days  ahead  or  behind  the  allowable  dales.  If 
the  project  is  behind  schedule,  progress  along 
other  paths  with  negative  slack  shall  also  be 
reported.  The  Contractor  shall  also  submit  a 
narrative  report  with  the  updated  analysis 
which  shall  include  but  not  be  limited  to  a 
description  of  the  problem  areas,  current  and 
anticipated,  delaying  factors  and  their 
impact,  and  an  explanation  of  corrective 
actions  taken  or  proposed. 

(g)  Sheet  size  of  diagrams  shall  be  30  by  42 
inches.  Each  updated  copy  shall  show  a  date 
of  the  latest  revision. 

(h)  Initial  submittal  and  complete  revisions 
shall  be  submitted  in  six  (6)  copies. 

(i)  Periodic  reports  shall  be  submitted  in 
foiir  (4)  copies. 

(End  of  clause) 

252.236-7013    Government-prepared 
network  analysis  system. 

As  prescribed  at  236.572-10,  insert  the 
following  clause: 

GOVERNMENT-PREPARED  NETWORK 
ANALYSIS  SYSTEM  (APR  1968) 

TTie  progress  chart  prepared  by  the 
Contractor  pursuant  to  the  clause  entitled 
"Schedules  for  Construction  Contracts"  will 
include  the  following: 

(a)  The  Contractor  shall  submit  to  the 
Contracting  Officer  a  chart  showing  the 
initial  progress  schedule  covering  the  first 
sixty  (60)  days  of  his  construction  operations 

within days  after  receipt  by  him  of  the 

Notice  to  Proceed. 

(b)  The  Contractor  shall  submit  a  chart 
showing  the  construction  progress  schedule 
in  accordance  with  the  clause  entitled 
"Schedules  for  Construction  Contracting"  for 
the  entire  work  under  this  contract  within 

days  after  receipt  of  the  Notice  to 

Proceed. 

(c)  In  addition  to  the  above  information  he 
Contractor  will  also  provide  information  Tor 
the  Government  to  prepare  and  maintain  a 
surveillance  system  and  verify  progress 
payments  using  the  network  analysis  system 
of  scheduling  as  described  in  Appendix  I  of 
the  Corps  of  Engineers  Regulation,  ER  1-1-11, 
entitled  "Network  Analysis  System",  single 
copies  of  which  are  available  to  bona  fide 
bidders  upon  request.  In  preparing  this  data 
the  scheduling  is  the  responsibility  of  the 
Contractor.  The  requirement  is  included  to 
assure  adequate  planning  and  execution  of 
the  work  and  to  assist  the  Contracting  Officer 
in  appraising  the  reasonableness  of  the 
proposed  schedule  and  evaluating  the 
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progress  of  the  work.  The  data  shall  include, 
but  not  be  limited  to: 

(1)  A  description  of  the  Contractor's 
detailed  construction  plan  of  the  projecl 
includini!  the  cost  or  weighted  value,  the 
order  «nd  interdependence,  arid  the 
estimated  duration  of  the  activities  which 
make  op  the  jn-oject.  Oat«  shall  be  in 
sufricient  detail  to  permit  preparation  of  the 
network  and  schednie  analysis  by  the 
Government. 

(-)  Revistoas  and  updating  of  the  data  on 
scheduling  with  reasons  for  the  revisions,  as 
required  by  th*  Contracting  OfTicer,  shall  be 
furnished  by  the  Contractor  in  a  timely  and 
progressive  manner  to  aseisl  the  Government 
in  keeping  the  network  and  schedule  analysis 
in  a  current  working  status. 

(dj  Pursuant  to  the  General  Provision 
entitled  "Payments  to  Contractor",  progress 
payments  will  be  made  on  the  basis  of 
weighted  value  or  cost  aasigned  to  each 
activity  or  group  of  activities  as  related  to  the 
total  contract  cost  of  the  activity. 
(End  of  clause] 

252.236-70 1 4    Statsnwnt  «T  work. 

As  prescribed  at  236.573-1,  insert  the 
following  clause: 

STATEMENT  OF  WORK  (JAN  1965) 

The  Contractor  shall  furnish  all  labor, 
materials,  equipment,  and  services  (except 
those  furnished  by  the  Government)  for  the 
construction  of  (insert  a  brief  description  of 
the  project)  in  accordance  with  the  drawings 
and  specifications  or  insfructions  attached 
hereto  as  Appendix  "A"  and  made  a  part 
hereof,  or  to  be  furnished  hereafter  by  the 
Contracting  Officer  and  subject  in  every 
detail  to  his  supervision,  direction,  and 
instructions. 

(End  of  clause) 

252.236-7015    EstimatKl  cost, 
performance  period. 

As  prescribed  at  236.573-2.  insert  the 
following  clause: 

ESTIMATED  COST.  PERFORMANCE 
PERIOD  (]AN  1965) 

It  is  estimated  that  the  construction  cost  of 
work  required  under  this  contract  will  be 

Dollars.  (S ],  exclusive  of  the 

Contractor's  fee.  and  thai  the  work  herein 
contracted  for  will  be  ready  for  utilization  by 

the  Government  on  or  before .  19 It 

is  expressly  understood,  however,  that 
neither  the  Government  nor  the  Contractor 
guarantees  the  correctness  of  either  of  these 
estimates. 

tEnd  of  clause) 

252.236-7016    Direct  payments. 

As  prescribed  at  236.573-3,  insert  the 
following  clause: 

DIRECT  PAYMENTS  (JAN  196*J 

(a)  To  Suppliers.  Laborers,  and  Mechanics. 
If  bills  for  purchase  of  material,  machinery  or 
equipment,  or  payrolls  covering  employment 
of  laborers  or  mechanics  incurred  by  the 
Contractor  or  by  any  subcontractor 
hereunder  are  not  paid  promptly  by  the 
Contractor  or  subcontractor,  as  the  case  may 
be.  the  Contracting  Officer  may.  in  his 


discretion,  withhold  from  payments 
otherwise  due  the  Contnactor  an  amount 
equivalent  to  the  amount  of  any  such  bill  or 
payroll.  Should  the  Contractor  neglect  or 
refuse  to  pay  such  bills  or  payrolls  or  to 
direct  any  subcontractor  to  pay  such  bills  or 
payrolls  within  five  (5)  days  after  notice  from 
the  Contracting  Officer  so  to  do.  the 
Government  shall  have  the  right  to  pay  such 
bills  or  payrolls  directly,  and  in  such  event  a 
deduction  equal  to  five  percent  (5**)  of  the 
amount  so  paid  directly  shall  be  made  from 
the  Contractor's  fee. 

(b)  To  Common  Carriers.  The  Government 
reserves  the  right  to  pay  directly  to  common 
carriers  any  or  all  freight  charges  on 
construction  plant,  materials  and  supplies. 
(End  of  clause) 

252.236-7017    Approved  construction 
plant 

As  prescribed  at  236.573-^,  insert  the 
following  clause: 

APPROVED  CONSTRUCTION  PLANT  (JAN 
1965) 

Upon  approval  of  the  Contracting  Officer, 
construction  plant  furnished  by  the 
Contractor  will  be  shown  in  the  attached 
Appendix  "B"  or  modiTication  thereto. 
(End  of  Clause) 

252.236-7018    Option  for  supervision  and 
Inspection  services. 

As  prescribed  at  236.574.  insert  the 
following  clause: 

OPTION  FOR  SUPERVISION  AND 
INSPECTION  SERVICES  (APR  1972) 

At  any  time  prior  to  six  (6)  months  after 
satisfactory  completion  and  acceptance  oi 
the  work  to  be  furnished  hereunder,  the 
Government  at  its  option,  may  direct,  by  a 
written  order,  the  Architect-Engineer  to 
perform  any  part  or  all  of  the  supervision  and 
inspection  services  provided  under  Appendix 
A.  Upon  receipt  of  such  direction,  the 
Architect-Engineer  shall  proceed  with  such 
work  and  services. 

(End  of  clause) 

252.236-7081    Cost  limitation. 

As  prescribed  at  236.580-1.  insert  the 
following  provision: 
COST  UMITATION  (APR  1974) 

A  bid  which  does  not  contain  separate  bid 
prices  for  the  items  identified  as  subject  to  a 
cost  limitation  may  be  considered 
nonresponsive.  A  bidder  by  signing  his  bid 
certifies  that  each  price  bid  on  items  subject 
to  a  cost  limitation  includes  an  appropriate 
apportionment  of  ail  applicable  estimated 
costs,  direct  and  indirect,  as  well  as  overhead 
and  profit.  Bids  may  be  rejected  which  (i) 
have  been  materially  unbalanced  for  the 
purpose  of  bringing  affected  items  within  cost 
limitations,  or  (ii)  exceed  the  cost  limitations 
unless  such  limitations  have  been  waived  by 
the  Under  Secretary  of  Defense  (Research 
and  Engineering)  prior  to  award. 

(End  of  provision) 

252.236-7082    AddHive  or  deductive  Hems. 

As  prescribed  at  236.580-2,  insert  the 
following  provision: 


ADDITIVE  OR  DEDtXTFIVE  ITEMS  (APR 
1968) 

The  low  bidder  for  purposes  of  award  shall 
be  the  conforming  responsible  bidder  offering 
the  low  aggregate  amount  for  the  first  or  base 
bid  item,  plus  or  minus  (in  the  order  of 
priority  listed  in  the  schedule)  those  additive 
or  deductive  bid  items  providing  the  most 
features  of  the  work  within  the  funds 
determined  by  the  Government  to  be 
available  before  bids  are  opened.  If  addition 
of  another  bid  item  in  the  lislnd  order  of 
priority  would  make  the  award  exceed  such 
funds  for  all  bidders,  it  thaU  be  skipped  and 
the  rtext  subsequent  additive  bid  item  in  a 
lower  amount  shaU  be  added  if  awand 
thereon  can  be  made  within  such  funds.  For 
example,  when  the  amount  available  is 
SlOO.OOO  and  a  bidder's  base  bid  and  four 
successive  additives  are  S85.00a  $10,000. 
$8,000.  $6,000  and  $4,000.  the  aggregate 
amount  of  the  bid  for  purposes  of  award 
would  be  $89,000  for  the  base  bid  plus  the 
first  and  fourth  additives,  the  second  and 
third  additives  being  skipped  because  each  of 
them  would  cause  the  aggregate  bid  to 
exceed  $100,000.  In  any  case,  all  bids  shall  be 
evaluated  on  the  basis  of  the  same  additive 
or  deductive  bid  items,  determined  as  above 
provided.  The  listed  order  of  priority  need  be 
followed  only  for  determining  the  low  bidder. 
After  determination  of  the  low  bidder  as 
slated,  award  in  the  best  interests  of  the 
Government  may  be  made  lo  him  on  his  base 
bid  and  any  combination  of  his  additive  or 
deductive  bid  for  which  funds  are  determined 
to  be  available  at  the  time  of  the  award. 
Provided  that  award  on  such  combination  of 
bid  items  does  not  exceed  the  amount  offered 
by  any  other  conforming  responsible  bidder 
for  the  same  combination  of  bid  items. 
(End  of  provision) 

252.237-7000    Statement  of  work. 

As  prescribed  by  237.304(S-70).  insert 
the  following  clause: 
STATEMENT  OF  WORX  (OCT  1876) 

(a)  The  Contractor  shall  furnish  all  labor, 
material  and  equipment  and  perform  all  work 
required  for  the  dismantling,  demolition  and 
removal,  or  both,  of (identify  properly) 


(b)  The  work  shall  be  commenced 

and  shall  ht  completed  not  later  than 

(c)  All  property  retained  by  the 
Government  will  be  conditioned,  handled 
and  stored  by  the  Contractor  in  such  manner 
and  place  as  prescribed  in  the  specifications. 
(End  of  Clause) 

ALTERNATE  I  (OCT  1976) 

In  accordance  with  FAR  37.302.  where  the 
contractor  is  required  to  furnish  a 
performance  bond  or  other  security  in  an 
amount  deemed  adequate  to  assure 
completion  of  the  work  and  to  protect  the 
Government  against  damage  to  adjoining 
property  during  the  performance  of  the 
contract,  the  following  paragraph  (d)  shaH  be 
added  to  the  above  clause: 

(d)  A  performance  bond  or  other  security  in 

the  penal  sum  of dollars  ($ J 

shall  be  furnished  by  the  Contractor. 
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252.237-7100    Award  to  single  bidder. 

As  prescribed  at  237.7103(aK  insert  the 
fonowing  provistort: 
AWARD  TO  SLNCLE  BiDDES  |OCTl965) 

Subject  to  the  prortsiorw  contained  herein, 
award  shaR  be  made  to  a  shtgfe  bidder.  Bnis 
must  mchide  unit  prices  for  each  item  fisted 
in  order  that  bids  m^y  be  properFjr  evahiated. 
Failure  to  do  this  shall  be  cause  for  rejection 
of  Ihe  entire  bid.  Wd»  shaW  be  evaluated  on 
the  basis  of  the  estimated  qtianfities  shown, 
and  award  shaFf  be  made  to  thai  responsible 
bidder  whose  total  aggregate  price  is  low. 

(End  of  provision) 

252.237-7 1 0 1    Award  to  shigle  offeror. 

As  prescribed  at  237.7103(b).  insert 
the  following  provision:  services: 
AWARD  TO  SINGLE  OFFEROR  (OCT  1963) 

Subject  to  the  provisions  contained  herein, 
award  shaR  be  made  lo  a  single  offeror. 
Offers  must  include  unit  prices  for  each  item 
listed  in  order  that  offers  may  be  property 
evaluated.  Failure  to  do  this  shall  be  cause 
for  rejection  of  the  entire  offer.  Offers  shaft 
be  evaluated  oa  the  basis  of  the  estinsated 
quantities  shown.  Discussions  may  be  held 
with  those  offerors  determined  to  be  within 
the  competitive  range,  and  award  shall  be 
made  to  that  responsit>le  offeror  whoee  total 
ag^egpte  offer  is  deteranned  to  be  in  the  best 
interest  of  Ihe  Government. 

(End  of  provision) 

252.237-7102    Requirements. 

As  prescribed  at  237.7103  (c)  and  (d). 
insert  the  following  clause: 
REQUIREMENTS  (OCT  1965) 

(a)  This  is  a  requirenaents  contract  for  the 
supplies  or  services  specified  tn  the  Schedule, 
and  (or  the  period  set  forth  in  this  contract. 
Delivery  of  supplies  or  performance  of 
services  shall  be  made  only  as  authorized  by 
orders  issued  in  accordance  with  the  clause 
entitled  "Delivery  Orders  and  Invoices."  The 
quaotilics  of  supplies  or  services  specified 
herein  are  estimates  only  and  are  not 
purchased  hereby.  Except  as  ntay  be 
otherwise  provided  herein,  in  the  event  the 
Government's  requirements  for  supplies  or 
services  set  forth  in  the  Schedule  do  not 
result  in  orders  in  the  amounts  or  quantities 
described  as  "estimated"  or  "maximora"  is 
Ihe  Schedule,  such  event  shall  not  constitute 
the  basis  for  an  equitable  price  adjustment 
under  this  contract. 

(b)  The  Government  shall  order  from  the 
Contractor  all  the  supplies,  services,  and 
transportation  set  forth  in  the  Schedule  which 
are  required  to  be  purchased  by  the 
Government  activity  named  herein,  and  the 
Contractor  shall  furnish  to  the  Government 
soch  supplies,  services,  and  transportation  as 
may  be  ordered  by  Ihe  Contracting  Officer. 
The  Government,  howerer.  reserves  the  right 
not  lo  order  supplies  and  services  under  this 
contract  in  instances  where  Ihe  body  is 
removed  from  the  area  for  medical  scientific, 
or  other  cogent  reason.  In  the  event  of  an 
epidemic  or  other  emergency,  the  Contractor 
shaft  not  be  required  to  provide  services  m 
excess  of  Ihe  capacity  of  his  facilities. 


(End  of  clause} 

2S2L237-7ie3    Am  of  perfofmartce. 

As  prescribed  at  237.71Q3(cJ.  insert  the 
following  clause: 
AREA  OF  PERFORMANCE  (APR  1974) 

(a)  The  area  of  performance  is  specified  in 
Attachment  1  to  this  contract.  Thia  contract 
includes  taking  possession  of  the  remains  at 
the  place  where  they  are  located, 
traasportiag  them  to  the  Contractor's  place  of 
preparation,  and  transporting  thera  thereafter 
lo  a  place  designated  by  the  Contracting 
Officer.  The  Contractor  shall  not  be  entitled 
to  reimtjursemeNl  for  transportation  when 
both  the  place  where  Ihe  remains  were 
located  and  the  delivery  point  are  within  the 
area  of  performance. 

(b)  If  rcineins  are  located  ootside  the  area 
of  performance,  the  Government  SMy  call  on 
the  Contractor  or  obtain  the  services 
elsewhere.  If  Ihe  Govenanent  celts  on  the 
Contractor,  Ihe  Contractor  sbsU  be  paid  the 
amount  per  mile  iscbcatcd  in  the  Schedule  for 
the  number  of  miles  required  to  transport  Ihe 
remains  by  a  reasonable  route  from  the  point 
where  localed  to  the  boundary  of  the  area  of 
performance.  If  Ihe  Government  elects  to 
have  the  reniains  brought  into  the  area  of 
performance  by  some  other  means,  it  may 
require  the  Contractor  to  perfons  after  the 
remains  are  within  the  area  of  performance. 

(c)  The  Goveraraent  may  require  the 
Contractor  to  deliver  remaiss  to  any  point 
within  one  hendred  (100)  miles  of  the  area  of 
performance.  In  this  case,  the  Contractor 
shall  be  paid  the  amount  per  mile  indicated  in 
Ihe  Schedule  for  the  number  of  miles  required 
to  transport  the  remains  by  a  reasonable 
route  from  the  boundary  of  the  area  of 
perfamance  to  the  delivery  point 

(End  of  cisHse) 

252.237-71M    SpeclficatkMM. 

As  prescribed  at  237.7103  [c)  and  (d). 
insert  the  following  clause: 
SPECIFICATIONS  (OCT  1965) 

Armed  Services  Specificatioas  Care  of 
Remains  of  Deceased  Personnel,  hereinafter 
referred  lo  as  "Specifications"  are  attached 
hereto  and  made  a  part  of  this  contract. 

(End  of  clause)  ^ 

252.237-7105    Ushtg  actWlttee. 

As  prescribed  at  237.7103  (c)  and  (d), 
insert  the  following  clause: 
USING  ACTIVrriES  (OCT  1965J 

Contracting  Officers  of  the  foUowiag 
activities  may  order  services  and  siqiplies 
under  this  conttect- 


(End  of  dauae) 

252.237-7 106    Delivery  orders  and 
involcea. 

As  prescribed  at  237.7103  (c)  and  (d), 
insert  the  following  clause: 
DEUVERY  ORDERS  AND  INVOICES  (OCT 
1965) 

Delivery  orders  for  supplies  or  services 
shall  be  issued  by  the  Contracting  Officer 


and  shall  set  forth  (i)  the  supplies  or  services 
being  ordered:  (ii)  the  quantities  to  be 
furnished;  (iii)  delivery  or  performance  dales: 
(iv]  place  of  delivery  or  performance:  (v) 
p^^^Vipg  and  shipping  in&trticLions;  and  (vi) 
the  address  to  which  invoices  for  services 
rendered  under  this  contract  shall  be  sent. 
Amendments  to  delivery  orders  may  be  made 
by  the  Contractiag  Officer  isauiag  the  order. 
Each  delivery  order  or  change  order  shaN  cite 
Ihe  funds  from  which  peymeni  for  Ihe 
supplies  or  services  ordered  shall  be  made. 

(End  of  clasae) 

253.237-7 1  »7    DeUvery  and  performanc*. 

As  prescribed  at  237.7103  (c)  and  (d), 
insert  the  following  dause: 

DEUVERY  AND  reRFORMANCE  (OCT 

196&> 

Except  as  otherwise  herein  provided,  the 
Contractor  shall  furnish  the  material  ordered 
and  perform  Ihe  services  specified  in  each 
case  as  promptly  as  pasait>le  but  in  no  event 
later  than  thirty-six  (36}  hours  after  Ihe 
Contractor  has  received  notification  to 
remove  th#  rewtains.  exclusive  of  the  time 
necessary  for  Ihe  Government  to  inspect  and 
check  results  of  preperalion.  The  Govemmeiil 
may.  at  no  additional  charge,  require  the 
Contractor  to  hold  the  remains  for  an 
additional  period  not  lo  exceed  seventy-two 
(7Z)  hours  from  the  time  the  remains  are 
casketed  and  final  inspection  completed. 

(End  of  clause) 

252.237-7108    Subcontracting. 

As  prescribed  at  237.7103  (c)  and  (d). 
insert  the  following  clause: 
SUBCONTRACTINC  (OCT  1965) 

No  contract  shall  be  made  by  the 
Contractor  with  any  other  party  for 
furnishing  any  of  the  work  or  services  herein 
contracted  for  withoot  the  written  approval 
of  the  GiHilracting  Officer.  This  provision 
does  not  apply  to  contracts  of  empioymesl 
between  the  Contractor  and  his  personnel. 

(End  of  clause) 

252.237-7109    AddWenat  default  provision. 

As  prescribed  at  237.7103  (c)  and  (d). 
insert  the  following  clause: 
ADOmONAL  DEFAULT  PROVISION  (OCT 
1966) 

(a)  This  clause  supplements  the  "Default 
(Fixed  Price  Supply  and  Service!"  clause  of 
this  contract. 

(b)  This  contract  may  be  terminated  for 
default  by  written  notice  without  the  ten  (10) 
day  notice  specified  under  (a)(2)  of  the 
"Default  (Fixed  Price  Supply  and  Servicer 
clause  if  during  the  performance  of  this 
contract: 

(1)  the  Contractor,  through  circumstances 
reasonably  within  his  control  or  that  of 
persons  in  his  employ,  performs  any  act  at 
acts  under  or  in  connection  with  this 
contract,  or  fails  in  the  performance  of  any 
service  under  this  contract  and  such  acts  or 
faikires  may  reasonably  be  ccmsidered  lo 
reflect  discrecfit  upon  the  Department  of 
Defense  in  fulfilling  its  responsibility  for 
proper  care  of  remairis. 
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(2)  Ihfe  Contractor,  either  by  his  own  act  or 
through  persons  in  his  employ,  solicits 
relatives  or  friends  of  the  deceased  to 
purchase  supplies  or  services  not  provided 
for  under  this  contract.  (The  Contractor  may 
furnish  supplies  or  arrange  for  services  not 
provided  for  under  this  contract,  only  where 
such  other  supplies  or  services  are 
voluntarily  requested,  selected  and  paid  for 
by  the  representatives  of  the  deceased.): 

(3)  th€  services,  or  any  part  thereof,  to  be 
performed  under  this-contract  are.  without 
the  written  authorization  of  the  Contracting 
Officer,  performed  by  an  individual, 
partnership,  corporation,  or  other  person  or 
business  association  whatsoever,  other  than 
the  Contractor  to  whom  this  contract  is 
awarded,  his  employees  and  members  of  the 
firm; 

f4)  the  Contractor  refuses  to  perform  the 
services  required  for  any  particular  remains; 
or 

(5)  the  Contractor  advertises  in  any  way 
that  he  has  a  contract  for  mortuary  services 
with  the  Government. 

(c)  All  other  provisions  of  the  "Default 
(Fixed  Price  Supply  and  Service)"  clause 
shall  apply  to  a  termination  made  pursuant  to 
this  "Additional  Default  Provision"  clause. 

(End  of  clauae) 

252.237-7110    Group  IntamMnt. 

As  prescribed  at  237.7103  (c)  and  (d), 
insert  the  followng  clause: 
GROUP  INTERME.NT  (OCT  1965) 

Payments  to  the  Contractor  for  supplies 
and  services  provided  for  remains  to  be 
interred  as  a  group  shall  be  made  on  the 
basis  of  the  number  of  caskets  furnished 
rather  than  on  the  basis  of  the  number  of 
persons  in  the  group. 

(End  of  clause) 

252.237-7 1 1 1    ProlMsk>na<  rM|uirmiwnts. 

As  pi^scribed  at  237.7103  (c)  and  (d), 
insert  the  following  clause: 

PROFESSIONAL  REQUIREMENTS  (OCT 
1965) 

The  Contractor  shall  meet  all  state  and 
local  licensing  requirements  and  shall  furnish 
the  highest  quality  of  professional  services. 
Preparation  and  transportation  of  remains 
shall  be  performed  in  accordance  with  all 
applicable  Federal,  state,  and  local  health 
laws,  statutes,  and  regulations.  The 
Contractor  shall  obtain  and  furnish  all 
necessary  health  department  and  shipping 
ptermits  at  no  additional  cost  to  the 
Government,  and  shall  insure  that  all 
necessary  health  department  permits  are  in 
order  for  disposiUon  of  the  remains. 

(End  of  cTaus^f  •  ■■  .  « 

252.237-7112    Facffity  rwquirMMnte. 

As  prescribed  at  237.7103  (c)  and  (d). 
insert  the  following  clause: 
FACILITY  REQUIREMENTS  (OCT  1965) 

The  Contractor's  building  shall  have 
complete  facilities  for  maintaining  the  highest 
standards  of  solemnity,  reverence,  and 
assistance  to  the  family,  and  for  prescribed 
ceremonial  services.  The  preparation  room 
shall  be  clean,  sanitary,  and  adequately 


equipped.  The  Contractor  shall  have,  or  be 
able  to  obtain,  catafalques,  church  trucks  and 
equipment  for  Protestant.  Catholic  and 
Jewish  services.  The  funeral  home, 
furnishings,  grounds  and  surrounding  area 
shall  be  carefully  maintained  so  as  to  present 
a  clean  and  well-kept  appearance. 

(End  of  clause) 

252.237-7 1 1 3    Preparation  history. 

As  prescinbed  at  237.7103  (c)  and  (d), 
insert  the  following  clause: 
PREPARATION  HISTORY  (OCT  1965) 

For  each  body  prepared,  or  in  the  case  of 
group  interment  for  each  casket  handled,  the 
Contractor  shall  state  briefly  the  results  of 
the  embalming  process  on  a  certificate 
furnished  by  the  Contracting  Officer. 

(End  of  clause) 

252.237-7200    Instruction  to  t><d<l«rs 
(count  of  articies). 

As  prescribed  at  237.7204(a),  insert  the 
following  provision: 

INSTRUCTION  TO  BIDDERS  (COUNT  OF 
ARTICLES)  (OCT  1981) 

(a)  Bids  must  include  unit  prices  for  each 
item  in  a  lot.  Unit  prices  must  include  all 
costs  to  the  Government  of  providing  the 
services,  including  pickup  and  delivery 
charges.  Failure  to  bid  on  any  item  in  a  lot 
shall  be  cause  for  rejection  of  the  bid  on  that 
lot.  Bids  shall  be  evaluated  on  the  basis  of 
the  estimated  quantities  stated  in  the 
invitation.  Subject  to  the  provision  contained 
herein,  award  generally  shall  be  made  to  a 
•ingle  bidder  for  all  lots.  The  Government 
reserves  the  right,  however,  to  award  by 
individual  lot  when  the  Contracting  Officer 
determines  that  this  is  more  advantageous  to 
the  Government. 

(b)  Upon  application  to  the  Contracting 
Officer,  types  of  articles  to  be  serviced  may 
be  inspected  prior  to  bidding. 

(End  of  provision) 

252.237-7201     Instruction  to  bidders  (buft 
wsight). 

As  prescribed  at  237.7204(b).  inseil 
the  following  provision: 

INSTRUCTION  TO  BIDDERS  (BULK 
WEIGHT)  (OCT  1981) 

(a)  Bids  must  be  submitted  on  a  unit  price 
per  pound  of  serviced  laundry.  Unit  prices 
must  include  all  costs  to  the  Government  of 
providing  the  service,  including  pickup  and 
delivery  charges.  Bids  shall  be  evaluated  on 
the  basis  of  the  e  jtt^ated  pounds  of  serviced 
laundry  stated  in  th%  invitation.  Subject  to 
the  provision  contained  herein,  award 
generally  shall  be  made  to  a  single  bidder  for 
all  lots.  The  Government  reserves  the  right, 
however,  to  award  tty  individual  lot  when  the 
Contracting  Officer  determines  that  this  is 
more  advantageous  to  the  Government. 

(b)  Upon  application  to  the  Contracting 
Officer,  types  of  articles  to  be  serviced  may 
be  inspected  prior  to  bidding. 

(End  of  provision) 

252.237-7202    Count  of  artlciM. 

As  prescribed  at  237.7204(c)(1).  insert 
the  following  clause: 


COUNT  OF  ARTICLES  (APR  1967) 

(a)  The  Contractor  shall  be  liable  for  return 
of  the  number  and  kind  of  articles  furnished 
for  service  under  this  contract,  in  accordance 
with  the  count  of  the  Contracting  Officer,  or 
the  number  and  kind  of  articles  agreed  upon 
as  a  result  of  a  joint  count  by  the  Contractor 
and  the  Contracting  Officer  at  the  Ume  of 
delivery  to  the  Contractor. 

(b)  Delivery  tickets  in  the  number  of  copies 
required,  and  in  the  form  approved  by  the 
Contracting  Officer  shall  be  completed  by  the 
Contractor  at  the  time  of  his  receipt  of  the 
articles  to  be  serviced.  One  copy  of  each 
delivery  ticket  shall  accompany  the 
Contractor's  invoice. 

(End  of  clause) 
ALTERNATE  1  (APR  1967) 

As  prescribed  at  237.7204(c)(2),  add  the 
following  paragraph  (c)  to  the  basic  clause: 

(c)  Individual  laundry  bundle  delivery 
tickets  shall  be  provided  by  the  Contractor  as 
specified  in  the  clause  entitled  "Individual 
Laundry"  of  the  contract  clauses  of  this 
contract. 

252.237-7203    Loss  or  damage  (count  of 
articies). 

As  prescribed  at  237.7204(d).  insert 
the  following  clause: 

LOSS  OR  DAMAGE  (COUNT  OF  ARTICLES) 
(OCT  1981) 

(a)  The  Contractor  shall  indemnify  the 
Government  for  any  property  delivered  to  the 
Contractor  for  servicing  under  this  contract 
which  is  lost,  or  which  is  damaged  and,  in  the 
opinion  of  the  Contracting  Officer,  cannot  be 
repaired  satisfactorily.  In  either  of  these 
events,  the  Contractor  shall  pay  to  the 
Government  the  value  thereof  in  accordance 
with  Federal  Supply  Schedule  price  lists.  If 
the  property  is  not  on  these  price  lists,  the 
Contracting  Officer  shall  determine  a  fair  and 
just  price.  Credit  shall  be  allowed  for  any 
depreciation  in  the  value  of  the  property  at 
the  time  of  loss  or  damage,  and  the  parties 
hereto  shall  determine  the  amount  of  the 
allowable  credit.  If  the  parties  fail  to  agree 
upon  the  value  of  the  property,  or  fail  to  agree 
on  the  amount  of  credit  due,  the  dispute  shall 
be  determined  as  provided  in  the  clause 
hereof  entitled  "Disputes." 

(b)  In  case  of  damage  to  any  property 
which  the  Contracting  Officer  and  the 
Contractor  agree  can  be  satisfactorily 
repaired,  the  Contractor  shall  repair  the 
property  at  his  expense  in  a  manner 
satisfactory  to  the  Contracting  Officer. 
(End  of  clause) 

252.237-7204    Weight  of  articles  (bag 

typ«). 

As  prescribed  at  237.7204(e)(1).  insert 
the  following  clause: 

WEIGHT  OF  ARTICLES  (BAG  TYPE)  (OCT 
1981) 

(a)  The  Contractor  shall  be  liable  for  the 
return  of  the  articles  furnished  for  service 
under  this  contract. 

(b)  Delivery  tickets  in  the  number  of  copies 
required,  and  in  the  form  approved  by  the 
Contracting  Officer,  shall  be  completed  by 


I 


Federal  Register  /  Vol.  51.  No.  246  /  Tueaday.  December  23.  1986  /  Rules  and  Regulations       4ft393 


the  Contractor  at  the  tone  of  his  receipt  of  the 
articles  to  be  serviced.  One  copy  of  each 
delivery  frcket  shaH  accompatry  the 
Contractor's  invoice. 

{c)  Prior  to  Contractor  pickup-  of  articfes  for 
service  imder  this  csRiract,  die  Cbniractmg 
Officer  sbatl  ensure  th»t  t»r.%  bag  contvina 
only  arlickes  within  a  sinpte  h»g  type  as 
specified  in  (he  Schedule.  The  Contractiiig 
Officer  shall  en»a*e  each  beg  is  weighed  and 
that  tk»i»  wei^t  and  hag  type  are  identified 
oa  the  ba^  The  bttg  shall  always  be  incktded 
in  this  WBi^L  This  weight  and  the  bag  type 
shall  be  verified  by  the  Contractor  wka  shall 
record  the  verified  weight  and  bag  type  on 
the  delivery  lickeL  One  copy  of  the  delivery 
ticket  shall  be  retained  by  the  Government. 

(d)  At  the  time  of  delivery,  the  Contractor 
shall  record  the  weight  and  bag  type  of 
serviced  laundry  on  the  delivery  ticket.  The 
Contracting  Officer  wrH  ensure  that  this 
weight  and  bag  type  are  verffied  at  time  of 
defrrwy. 

(End  of  clanse) 

252.237-7205    WeigM  of  afHefes 
(urteertad). 

As  prescribed  at  237.7204(eK2).  insetl 
the  following  clause: 
WEIGHT  OF  ARTICLES  (UNSORTED)  (OCT 
1981) 

(a>  The  Coittiactor  ritaJI  be  liable  for  tbe 
return  of  the  articles  furnished  for  service 
under  thia  contract. 

(b)  Delivery  ticket*  in  the  number  of  copies 
required,  and  in  the  iorra  approved  by  the 
Contracting  Officer,  shall  be  completed  by 
the  Contractor  at  the  time  of  hie  receipt  of  the 
articles  lo  be  serviced.  One  copy  of  each 
delivery  ticket  shall  accompaay  the 
Contractor's  invoice. 

(c)  Prior  to  Contractor  pickup  of  articles  for 
service  under  this  contract,  the  Contracting 
Officer  shall  ensure  each  bag  is  weighed  and 
thai  this  wei^fht  rs  identified  on  the  bag.  The 
bag  shall  always  be  inchided  in  this  weight. 
This  weight  shall  be  verified  by  the 
Contractor  wh©  shaH  record  the  verified 
weight  on  the  delivery  ticket.  One  copy  of  Ihe 
dehvenr  ticket  sheB  be  retained  by  the 
Goremfnenl. 

(d)  At  the  time  of  dehvery.  Ihe  Contractor 
shall  record  the  weight  of  serviced  laettchy 
on  the  delivery  ticket.  The  Contracting 
Officer  shall  ensure  that  this  weight  is 
verified  et  tifne  ti  delivery. 

(End  of  clause) 

252.237-7206    Loss  or  damage  (weigttt  of 
articles). 

As  prescribed  at  237.7204(e)(3).  insert 
a  daosc  substantially  as  follows: 

LOSS  cm  DAMAGE  (WEIGHT  Of 
ARTICLES)  (OCT  T9ei) 

(a)  The  Contractor  shall  indemnify  the 
Government  for  any  property  delivered  to  the 
Contractor  for  servicing  under  this  contract 
which  is  lost,  or  which  is  damaged,  and  in  the 
opinion  of  the  Contracting  Officer,  cannot  be 
repaired  satisfactorily.  In  either  of  these 
events,  the  Contractor  shall  pay  to  the 
Govemraetrt  l(ie  vefee  theteof  in  accordance 
with  the  frice  ef  _ '  pet  peusd.  The 


Government  foe  anv  losses  which  exceed  the 
maximum  weight  toss  aHowable  by  the 
clause  hereof  entitled  "Maximum  Weigh! 
Loss."  If  the  parties  fail  to  agree  on  the 
amount  of  credit  due,  the  dispute  shaft  be 
determined  as  provided  in  the  clause  hereof 
entitled  "TJisputes." 

(b)  In  the  case  of  damage  to  any  property 
which  the  Contracting  Officer  and  the 
Cotrtractor  agree  can  be  satisfactorily 
repaned  the  Contractor  shall  repair  the 
property  at  h»  expense  in  a  manner 
satisfactory  to  the  Contracting  Officer. 

'Insert  reasonable  per  poimd  price  based 
on  the  average  per  pound  rahie  of  the 
property  to  be  serviced.  W^en  the  contract 
reqwres  latmdry  services  on  a  bag  type  basis, 
reasonable  per  pound  prices  shafi  be 
identified  by  bag  type. 

(End  of  Claiwe) 

252.237-7207    Maximum  weight  loss. 

As  prescrilted  at  237.7204(e)(4).  insert 
the  following  clause: 
MAXIMUM  WEIGHT  LOSS  (OCT  19«1) 

The  nfjaxinram  weight  loss  attowable  in 

servicing  the  laundry  is *  percent  of 

the  weight  recorded  on  delivery  tickets,  as 
set  forth  in  the  clause  entitled  "Wei^  of 
Articles."  wtten  the  lawidry  is  picked  up.  Any 
weight  loss  in  excess  at  this  amount  shall  be 
subject  la  the  clause  hereof  entitled  "Loss  or 
Damage." 

'Insert  applicsbie  percentage  net  to  exceed 
eight  perceofl  [tBt). 

(End  of  rfatise) 


252.237-7aN    IndMAMl  lMin*y. 

As  prescribed  at  237.7204(f).  insert  the 
following  clause: 
INDIVIDUAL  LAUNDRY  (APR  1967) 

(a)  The  Cesriractor  shall  provide  laundry 
service  on  both  a  eml  bendte  end  on  a  piece- 
rate  handle  baws  ter  indrvfdual  persoenel 
when  retfuiced  by  this  cotitrect.  The  tolel 
number  at  pieces  listed  ta  the  colmnn 
"Estimated  QuanUty"  in  the  Schedule  is  tlie 
estimated  amount  of  individual  laundry  for 
this  contract,  but  does  not  constitute  any 
representatioa  as  to  the  aaoenl  of  incBvidBel 
laundry  to  be  required.  kKkvidoab  may  elect 
whether  they  shall  patronize  the  laundry 
services.  Services  covered  by  rtiis  provision 
shall  be  on  a  weekly  bests,  and  the  schedule 
for  pickup  and  dekvery  shall  be  as  specified 
elsewhere  in  this  conlrscL  Charges  Sot 
individual  laundry  shall  be  on  a  per  ubM 
bundle  or  a  piece-rate  basis  as  indicated  on 
the  form,  to  be  furnished  by  the  Contractor, 
accompanying  the  bundle  at  time  of  pickup. 

(b)  "The  maximum  number  of  pieces  to  be 
allowed  per  boTKlIe  is  as  specified  in  the 
Schedule  and  as  follows:* 

(1)  Bundle  consisting  of  twenty-six  (26) 
pieces  including  laundry  bag.  This  bundle 

shall  contain  approximately pieces  of 

outer  g^ments  which  are  la  be  starched  and 
pressed  Outer  garments  shall  include  but  not 
be  limited  to  cotton  shirts,  trousers,  jackets, 
dresses,  coats. 

(2)  Bundle  consisting  of  thirteen  (13)  pieces 
inchiding  laundry  bag.  This  bundle  shall 
contain  approximately pieces  of  outer 


pressed.  Outer  garments  shall  include  but  tiot 
be  limited  to  cottoa  shirts,  bxjuaers.  jackets, 
dresses,  coats. 

(c)  Individual  laundry  bundle*  shall  be 
accompanied  by  forms  listing  the  items 
contained  therein,  prepared  by  the  patrons 
concerned  Forms  oo  iedividual  laundry 
bundles  shall  clearly  identify  unit  bundle  or 
piece-rate  bundle  as  appilicabla  when  both 
services  arc  provided  by  this  cooAracL 

'The  number  of  pieces  and  the  romposiliow 
of  a  bundle  may  be  revised  by  the 
Contracting  Officer  prior  to  advertising  lo 
meet  local  conditioas. 

(End  of  dsese) 

252.237-7209    Special  definitions  of 
Government  property. 

As  prescribed  at  237.7204(g).  faisert  the 
following  ctause: 

SPECIAL  DEFINITIONS  OF  GOVERNMEMT 
PRC»>EKTT  (APK  1967) 

fa)  The  term  'X^oecnunent-famished 
property."  as  used  in  this  cocrtrsct  eieans  any 
supplies  or  fsoHties  fumislted  to  the 
Contractor  by  the  Covemment  for  ase  in 
connection  with  the  perfoniMnce  of  this 
contract,  but  does  not  include  the  artix:Ws 
delivered  to  the  Contractor  to  be  laundered 
or  dry  cleaned. 

(b)  The  term  "Govemment-o*««ed 
property."  as  defsKd  in  this  cootraO.  SMans 
all  of  the  articles  delivered  to  the  Coairactor 
to  be  laundered  or  dry  cleaned,  expressly 
tnchiding  any  artfdes  which  may  atrttraf^  be 
owned  by  individual  Government  personnel. 

(End  of  cfause) 

252  237-7400    DMnttions 
(ComwiMwktiows)i 

As  prescribed  at  237.7413(a).  insert  the 
following  clause: 

DEHNITIONS  (C0MMUNICAT10f«S)  (APR 
1971) 

(a)  The  term  "Communication  Service 
Authorization"  fCSA)  means  an  order  for 
services  or  facilities  under  this  contract 

(b)  The  term  "Appropriate  Governmental 
Regulatory  Body"  means  the  Federal 
Communications  Commission,  any  state-wide 
regulatory  tx>dy.  or  any  body  with  less  than 
state-wide  jurisdicUon  when  operating 
pursuant  to  state  authority.  Regulatory  bodies 
whose  decisions  are  i>ot  subject  to  judicial 
appeal  and  regulatory  bodies  which  regulate 
a  company  owned  by  the  same  entity  which 
creates  the  regulatory  body  are  not 
"appropriate  governmental  regulatory 
bodies"  for  the  purposes  of  this  contract 

(End  of  clause) 
252.237-7401    (Reservedl 


Contractor  shall  only  be  requited  to  pay  the         garments  which  are  te  be  starched  and 


252.237-7402 

As  prescribed  at  237.7413(a).  insert  the 
following  ciaustK 
ACCESS  (APR  1971) 

(a)  Subject  to  military  security  regulations, 
the  Government  shall  permit  the  Contractor 
access  at  all  reasonable  times  to  contractor 
furnished  facilities:  Provided  that  if  by 
reason  of  military  necessity  the  Govemmeot 
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is  unable  to  permil  access,  the  CovemmenI  at 
its  own  risk  and  expense  shall  maintain  the.se 
facilities  and  the  Contractor  shall  not  be 
responsible  for  the  service  involving  any  of 
these  facilities  during  the  period  of 
nonaccess.  unless  the  service  failure  results 
from  the  Contractor's  fault  or  negligence. 

(b)  During  periods  when  Contractor  access 
is  not  permitted,  cost  attributable  to  loss  of  or 
damage  to  the  equipment  due  to  the  fault  or 
negligence  of  the  Government  shall  be 
reimbursed  to  the  Contractor  at  mutually 
acceptable  rates.  Failure  to  agree  shall  be  a 
dispute  concerning  a  question  of  fact  within 
the  meaning  of  the  "Disputes"  clause  of  this 
contract. 

(End  of  clause) 

252.237-7403    Ani«ndin«nt  of  contract. 

As  prescinbed  at  237.7413(a).  insert  the 
following  clause: 

AMENDMENT  OF  CONTRACT  (APR  1971) 

Upon  thirty  (30)  days  written  notice,  either 
parly  may  request  reconsideration  of  this 
contract  for  the  purpose  of  revision  to 
conform  with  requirements  of  law  or  to 
provide  for  mutually  acceptable  changes. 
(End  of  clause) 

252.237-7404    Obligation  of  the 
Govammant 

As  presciibed  at  237.7413(a).  insert  the 
following  clause: 

OBUGATION  OF  THE  GOVERNMENT  (APR 
1971) 

The  Government  incurs  no  monetary 
liability  under  this  instrument.  The 
Government's  liability  shall  arise,  if 
appropriate,  upon  the  issuance  of  a  CSA 
pursuapt  to  the  terms  of  this  instrument. 
(End  of  clause) 

252.237-7405    (Raaarvadj 

252.237-7406    Continuation  of  onlars. 

As  prescribed  at  237.7413(b),  insert 
the  following  clause: 
CONTINUATION  OF  ORDERS  (APR  1971) 

All  orders  heretofore  issued  by 

under  Contract  Number .  dated 


,  are  transferred  to  this  contract 
and  shall  continue  in  full  force  and  effect  as 
though  placed  under  this  contract.  Orders 
currently  in  effect  which  were  heretofore 
issued  by  the  above  Department  under  other 
contracts  of  that  Department  with  the 
Contractor  may  likewise  be  transferred  to 
this  contract. 

(End  of  clause) 

252.237-7407    Facilities  and  sarvtces  to  be 
fumisliad — common  carriart. 

As  prescribed  at  237.7413(b),  insert 
the  following  clause: 

FACILITIES  AND  SERVICES  TO  BE 
FURNISHEI>-COMMON  CARRIERS  (APR 
1971) 

(a)  The  Contractor  shall  furnish  any  classes 
of  services  or  facilities  that  he  offers  or 
furnishes  under  published  tariffs. 

(b)  When  it  is  mutually  agreed  that  the 
Contractor  shall  furnish  nontariffed  services. 


such  services  may  be  ordered  in  the  manner 
provided  in  the  clause  entitled  "Ordering  of 
Facilities  and  Services."  These  may  include 
the  engineering,  installation,  alteration  or 
maintenance  of  facilities  owned  either  by  the 
Contractor  or  by  the  Government,  and  may 
be  located  on  or  off  Government  premises  or 
at  any  of  its  establishments. 

(c)  The  Contractor  agrees  to  interconnect 
his  facilities  with  any  Government-owned  or 
famished  communications  equipment, 
facilities  or  transmission  media,  in 
accordance  with  established  technical 
criteria  for  assuring  continuity  of  service 
and/or  traffic  without  damage  to  or 
degradation  of  commercial  facilities,  upon 
request  of  the  Contracting  Officer. 

(End  of  clause) 

252.237-7408    Ordering  of  facintiea  and 
services — common  carriers. 

As  prescribed  at  237.7413(b),  insert 
the  following  clause: 

ORDERING  OF  FACILITIES  AND 
SERVICES-COMMOM  CARRIERS  (APR 
1971) 

All  services  and  facilities  furnished,  as 
provided  In  the  clause  entitled  "Facilities  and 
Services  to  be  Furnished — Common 
Carriers,"  shall  be  ordered  by  the  Contracting 
Officer  on  numbered  CSAs  referring  to  this 
contract  and  specifying  the  services  and 
facilities  desired,  the  premises  involved,  the 
address  where  bills  for  service  shall  be  sent, 
the  Disbursing  Officer,  and  any  other 
pertinent  details.  Acceptance  of  orders  by  the 
Contractor  shall  be  acknowledged  by  (a) 
commencing  performance  or  (b)  written 
acceptance  by  a  duly  authorized 
representative.  The  Contractor  shall  sign  and 
promptly  return  the  order  to  the  Government 
when  required  by  the  Contracting  Officer. 
Orders  pursuant  to  this  clause  which  are 
unacceptable  to  the  Contractor  shall  be 
relumed  to  the  Contracting  Officer  within 

days  of  receipt  stating  the  reasons 

therefor. 

(End  of  clause) 

252.237-7409    Rates,  cttargea,  and 
servicea — common  caniera. 

As  prescribed  at  237.7413(b),  insert 
the  following  clause: 

RATES,  CHARGES,  AND  SERVICES- 
COMMON  CARRIERS  (APR  1971) 

(a)  The  services  and  facilities  furnished 
hereunder  shall  be  in  accordance  with  all 
applicable  tariffs,  rates,  charges,  rules, 
regulations  or  requirements  (1)  lawfully 
established  by  an  appropriate  governmental 
regulatory  body;  and  (2)  applicable  to  service 
and  facilities  furnished  or  offered  by  the 
Contractor  to  the  general  public  or  his 
subscribers;  or  at  rates,  terms  and  conditions 
of  service  and  facilities  fumished  or  offered 
by  the  Contractor  to  the  general  public  or  his 
subscribers:  or  at  rates,  terms  and  conditions 
of  service  as  may  be  agreed  upon,  subject, 
when  appropriate,  to  jurisdiction  of  an 
appropriate  governmental  regulatory  body. 
For  nontariffed  services  which  are  fumished, 
the  Government  shall  be  charged  at  the 
lowest  rate  and  under  the  most  favorable 


terms  and  conditions  for  similar  service  and 
facilities  offered  to  any  other  customer. 

(b)  Recurring  charges  for  services  and 
facilities  fumished  under  this  contract  shall, 
in  each  case,  commence  with  satisfactory 
establishment  of  service  or  provision  of 
facilities  or  equipments  and  are  payable 
monthly  in  arrears. 

(c)  Subject  to  the  "Cancellation  or 
Termination  of  Orders-Common  Carriers  ' 
clause,  the  Government  may  discontinue  the 
use  of  any  service  or  facilities  fumished 
hereunder  at  any  time.  Upon  discontinuance, 
the  Government  shall  pay  to  the  Contractor 
all  charges  for  services  and  facihties  adjusted 
to  the  effective  date  of  discontinuance. 

(d)  Expediting  charges  are  expenditures 
necessary  to  secure  services  earlier  than 
those  services  normally  would  be  provided, 
such  as  costs  of  overtime  pay,  or  special 
shipment.  Expediting  charges  shall  be  paid 
only  when  (1)  payment  thereof  is  provided  for 
in  the  tariff  established  by  an  appropriate 
regulatory  authority  or  (2)  such  charges  are 
specially  authorized  in  an  expediting  CSA. 
When  authorized,  expediting  charges  shall  be 
the  additional  costs  incurred  by  the 
Contractor  and  the  subcontractor. 

(e)  When  the  services  normally  provided 
are  technically  unacceptable  and  the 
requirement  necessitates  the  development, 
fabrication  or  manufacture  of  special 
equipment,  the  Government  may  provide 
such  equipment  or  may  direct  the  Contractor 
to  procure  the  equipment  or  facilities  upon  a 
competitive  basis  to  the  extent  practicable. 

(f)  If  at  any  time  the  Govemment  defers  or 
changes  its  orders  for  any  of  the  services 
hereunder  but  does  not  cancel  or  terminate 
them,  the  amount  paid  or  payable  to  the 
Contractor  for  providing  the  services  deferred 
or  modified  shall  be  equitably  adjusted  in 
accordance  with  applicable  tariffs  filed  by 
the  Contractor  with  the  regulatory 
commission  and  in  effect  at  the  time  of  the 
deferral  or  change,  or  if  no  tariffs  are  in 
effect,  by  written  agreement  between  the 
Govemment  and  the  Contractor.  Failure  to 
agree  on  any  adjustment  shall  be  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  "Disputes"  clause. 

(End  of  clause) 

252.237-7410    Payment— common  carrier. 

As  prescribed  at  237.7413(b),  insert 
the  following  clause: 

PAYMENT-COMMON  CARRIER  (APR 
1971) 

The  Govemment  shall  pay  the  Contractor, 
in  arrears,  upon  submission  of  invoices  for 
services  and  facilities  fumished  in 
accordance  with  the  provisions  of  CSAs 
issued  under  this  contract,  the  rates  and 
charges  for  such  services  and  facilities  as  set 
forth  in  the  clause  entitled  "Rates,  Charges 
and  Services." 

(End  of  clause) 

252.237-741 1    TarMf  infonnation. 

As  prescribed  at  237.7413(b),  Insert 
the  following  clause: 
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TARIFF  INFORMATION  (APR  1971) 

(a)  A  copy  of  the  Contractor's  current 
existing  tariffs  (including  changes)  shall  be 
fumished  promptly  to  the  Contracting  Officer 
upon  request.  As  early  as  possible  prior  to 
the  filing  of  any  application  to  a  Federal, 
state  or  any  other  regulatory  agency  seeking 
the  establishment  of,  or  changes  in,  rates, 
charges,  services,  or  any  other  regulations 
relating  to  any  tariff  or  any  of  the  facilities  or 
services  to  be  fumished  solely  or  primarily  to 
the  Govemment,  the  Contractor  shall  notify 
the  Contracting  Officer  thereof  and  shall 
furnish  a  copy  of  the  application.  Upon 
request  therefor,  the  Contractor  shall  furnish 
a  copy  of  all  information,  material  and  data 
developed  or  prepared  in  support  of  or  in 
connection  with  such  application. 

(b)  The  Contractor  also  shall  notify  the 
Contracting  Officer  of  any  such  application 
which  may  be  filed  with  an  appropriate 
governmental  regulatory  body  by  anyone 
other  than  the  Contractor  which  affects  or 
will  affect  the  rate  or  conditions  of  services 
rendered  or  to  be  rendered  promptly  after  the 
Contractor  himself  leams  of  that  application. 
The  foregoing  requirements  shall  apply  also 
to  all  such  applications  pending  on  the 
effective  date  of  this  contract. 

(End  of  Clause) 

252.237-7412    Cancellation  or  terminatton 
of  Ofders— common  carriers. 

As  prescribed  at  237.7413(b),  insert 
the  following  clause: 

CANCELLATION  OR  TERMINATION  OF 
ORDERS-COMMON  CARRIERS  (APR  1971) 

(a)  In  the  event  the  Government  cancels,  in 
whole  or  in  part,  any  of  the  services  which 
the  Contractor  is  requested  to  provide  under 
this  contract,  prior  to  the  time  such  services 
are  made  available  to  the  Govemment,  or  in 
the  event  that  the  Government  terminates 
any  of  these  services,  in  whole  or  in  part, 
after  they  are  made  available  to  the 
Govemment,  the  Government  shall  reimburse 
the  Contractor  for  the  actual  nonrecoverable 
costs  which  the  Contractor  has  reasonably 
incurred  in  specially  providing  facilities  and 
equipment  the  use  of  which  is  canceled  or 
terminated  and  for  which  the  Contractor  has 
no  foreseeable  reuse.  The  amount  of 
reimbursement  shall  be  determined  in  the 
manner  set  forth  in  (b),  (c)  or  (d)  below. 

(b)  The  amount  of  the  Govemment's 
liability  upon  cancellation  or  termination  of 
any  of  the  services  ordered  under  this 
contract,  in  whole  or  in  part,  shall  be 
determined  in  accordance  with  applicable 
tariffs  goveming  cancellation  and  termination 
charges  which  are  filed  by  the  Contractor 
with  an  appropriate  govemmental  regulatory 
body  and  are  in  effect  on  the  date  of 
termination,  and  which  provide  specific 
cancellation  or  termination  charges  for  the 
facilities  and  equipment  involved  or  set  forth 
the  manner  in  which  such  charges  will  be 
determined. 

(c)  The  amount  of  the  Govemment's 
liability  upon  cancellation  or  termination,  in 
whole  or  in  part,  of  any  of  the  services 
ordered  under  this  contract,  which  are  not 
subject  to  an  appropriate  govemmental 
regulatory  body,  shall  be  determined  in 
accordance  with  a  mutually  agreed  schedule 


as  contained  in  the  applicable 
Communication  Services  Authorization 
(CSA). 

(d)  If  no  such  applicable  tariffs  are  in  effect 
on  the  date  of  cancellation  or  termination  or 
set  forth  in  the  applicable  CSA,  the 
Govemment's  liability  shall  be  determined  at 
the  time  of  cancellation  or  termination  of  the 
facilities  and  equipment  in  accordance  with 
the  following  settlement  procedures: 

(1)  The  Contractor  agrees  to  provide  the 
Contracting  Officer,  in  such  reasonable  detail 
as  he  may  require,  certified  inventory 
schedules  covering  all  items  of  property  or 
facilities  in  the  Contractor's  possession,  the 
cost  of  which  is  included  in  the  "Basic 
Cancellation  or  Termination  Liability"  for 
which  the  Contractor  has  no  foreseeable 
reuse. 

(2)  ThetDontraclor  shall  use  his  best  efforts 
to  sell  such  property  or  facilities  when  the 
Contractor  has  no  foreseeable  reuse  or  when 
the  Department  has  not  exercised  its  option 
to  take  title  under  the  clause  entitled  "Title  to 
Communications  Facilities  and  Equipment." 
Any  proceeds  of  such  sale  shall  be  applied  in 
reduction  of  any  payments  to  be  made  by  the 
Govemment  to  the  Contractor  under  a 
cancellation  or  termination  settlement. 

(3)  Actual  nonrecoverable  costs  shall  be 
recorded  in  accordance  with  the  established 
accounting  procedures  prescribed  by  the 
cognizant  governmental  regulatory  authority 
or,  if  no  such  procedures  have  been 
prescribed,  in  accordance  with  generally 
accepted  accounting  procedures  applicable  to 
the  provision  of  communication  services  for 
public  use. 

(4)  The  actual  nonrecoverable  costs  are  the 
installed  costs  of  the  facilities  and  equipment, 
less  cost  of  reusable  materials,  and  less  net 
salvage.  Installed  costs  shall  include  the 
actual  cost  of  equipment  and  materials 
specifically  provided  or  used,  plus  the  actual 
cost  of  installing  (including  engineering, 
labor,  supervision,  transportation,  rights-of- 
way,  and  any  other  items  which  are 
chargeable  to  the  capital  accounts  of  the 
Contractor)  except  any  such  costs  for  which 
the  Govemment  may  have  directly 
reimbursed  the  Contractor  under  the  clause 
entitled  "Special  Construction  and  Equipment 
Charges."  From  the  Contractor's  installed 
cost,  there  shall  be  deducted  the  net  salvage 
value  (salvage  value  less  cost  of  removal).  In 
determining  such  net  salvage,  due 
consideration  shall  be  given  to  foreseeable 
reuse  by  the  Contractor  of  the  facilities  and 
equipment  and  due  allowance  shall  be  made 
for  the  cost  of  dismantling,  removal, 
reconditioning  and  disposal  of  the  facilities 
and  equipment  when  necessary  either  to  the 
sale  of  facilities  or  their  reuse  by  the 
Contractor  in  another  location. 

(5)  The  "Basic  Cancellation  Liability"  is 
defined  as  the  actual  nonrecoverable  cost 
which  the  Govemment  shall  reimburse  the 
Contractor  at  the  time  services  are  canceled. 
The  "Basic  Termination  Liability"  is  defined 
as  the  nonrecoverable  cost  amortized  in 
equal  monthly  increments  throughout  the 
liability  period.  Upon  termination  of  services, 
the  Govemment  shall  reimburse  the 
Contractor  for  the  nonrecoverable  cost  less 
such  costs  amortized  to  the  date  services  are 
terminated.  The  liability  period  shall  be 


established  as  mutually  agreed  to  but  will  not 
exceed  ten  (10)  years. 

(6)  When  the  "Basic  Cancellation  or 
Termination  Liability"  established  by  the 
CSA  is  based  on  estimated  costs,  the 
Contractor  agrees  to  settle  on  the  basis  of 
actual  cost  at  the  time  of  termination  or 
cancellation. 

(7)  The  Contractor  agrees  that,  if  after 
settlement  but  within  the  termination  liability 
period  of  the  services,  should  the  Contractor 
make  reuse  of  equipment  or  facilities  which 
were  treated  as  noru«usable  or  nonsalvable 
in  the  settlement  the  Contractor  shall 
reimburse  the  Govemment  for  the  value 
thereof. 

(8)  The  Contractor  agrees  that  in  no  event 
shall  any  costs  be  included  which  are  not 
included  in  determining  cancellation  and 
termination  charges  under  the  Contractor's 
standard  practices  or  procedures;  and  no 
cancellation  or  termination  charge  shall  be 
made  if  such  charge  is  not  ordinarily  made  by 
the  Contractor  with  respect  to  similar 
facilities  or  equipment  fumished  under 
similar  circumstances. 

(e)  The  Govemment  may  from  time  to  time, 
under  such  terms  and  conditions  as  it  may 
prescribe,  make  partial  payments  and 
payments  on  account  against  costs  incurred 
by  the  Contractor  in  connection  with  the 
canceled  or  termination  portion  of  this 
contract  whenever  in  the  opinion  of  the 
Contracting  Officer  the  aggregate  of  such 
payments  is  within  the  amount  to  which  the 
Contractor  is  entitled  hereunder.  If  the  total 
of  such  payments  is  in  excess  of  the  amount 
finally  agreed  or  determined  to  be  due  under 
this  clause,  such  excess  shall  be  payable  by 
the  Contractor  to  the  Govemment  upon 
demand,  together  with  interest  at  the  rate  of 
six  percent  (6%)  per  annum,  for  the  period 
from  the  date  such  excess  payment  is 
received  by  the  Contractor  to  the  date  on 
which  such  excess  is  repaid  to  the 
Govemment;  provided,  however,  that  no 
interest  shall  be  charged  with  respect  to  any 
such  excess  payment  attributable  to  a 
reduction  in  the  Contractor's  claim  by  reason 
of  retention  or  other  disposition  of  the 
cancellation  or  termination  inventory  until 
ten  (10)  days  after  the  date  of  such  retention 
or  disposition,  or  such  later  date  as 
determined  by  the  Contracting  Officer  by 
reason  of  the  circumstances. 

(f)  Failure  to  agree  shall  be  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  clause  entitled  "Disputes." 

(End  of  clause) 

252.237-7413    Reuse  arrangefnents. 

As  prescribed  at  237.7413(b).  insert  the 
following  clause: 

REUSE  ARRANGEMENTS  (APR  1971) 

(a)  When  feasible,  the  Contractor  shall 
reuse  canceled  or  terminated  facilities  or 
equipment  to  minimize  the  charges  to  the 
Govemment. 

(b)  If  at  any  time  the  Govemment  requires 
that  communications  facilities  or  equipment 
be  relocated  within  the  Contractor's  service 
area,  the  Govemment  shall  have  the  option  of 
paying  the  costs  of  relocating  the  facilities  or 
equipment  in  lieu  of  paying  any  termination 
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or  cancelUlion  chai>g«.  The  "Basic 
Termination  Liability"  applicable  to  the 
Tacilities  or  equipment  in  their  former 
location  shall  continue  to  apply  to  the 
facilities  and  equipment  in  tbeirncw  location. 
Monthly  rental  charges  shall  continue  to  be 
paid  during  the  period 

(c)  When  there  is  another  requirement  or 
foreseeable  reuse  in  place  of  canceled  or 
terminated  facilities  or  equipment  no  charge 
shall  apply  and  and  the  basic  cancellation  or 
termination  liability  shall  be  appropriately 
reduced.  When  feasible,  the  Contractor  shall 
promptly  reuse  discontinued  channels  or 
facilities,  including  equipment  for  which  the 
Government  is  obligated  to  pay  a  minimum 
service  charge. 

(End  of  clause) 

252.237-74 1 4    Submission  of  cost  or 
pricing  data — common  carriers. 

As  prescribed  at  237,7413(b),  insert 
the  following  clause: 

SUBMISSION  OF  COST  OR  PRICING 
DATA— COMMON  CARRIERS  (APR  1971) 

The  Contractor  agrees  to  provide  certified 
cost  or  pricing  data,  as  requested  by  the 
Contracting  Officer  whenever 

(a)  the  services  are  nontariffed  services: 

(b)  a  tariff,  whether  filed  or  contemplated 
to  be  filed,  is  for  new  services  installed  or 
developed  primarily  for  Government  use  (and 
the  data  shall  cover  special  construction 
charges  in  connection  therewith): 

(c)  a  tariff,  whether  filed  or  contemplated 
to  be  filed,  in  which  specific  rates  and 
charges  are  not  included: 

(d)  more  than  one  commercial  source  (one 
or  more  of  which  is  a  common  carrier)  can 
offer  the  desired  service  but  price 
competition  is  not  considered  adequate; 

[ej  required  to  support  the  reasonableness 
of  special  assembly  rates  and  charges; 

(f)  required  to  support  the  reasonableness 
of  special  construction  and  equipment 
charges: 

(g)  required  to  support  the  reasonableness 
of  those  contingent  liabilities  which  are  fixed 
at  the  outset  of  the  service;  or 

(h)  required  to  support  proposed 
cancellation  and  termination  charges 
(pursuant  to  the  clause  entitled  "Cancellation 
or  Termination  Orders")  and  reuse 
arrangements  (pursuant  to  the  clause  entitled 
"Reuse  Arrangements"). 

(End  of  clause) 

252.237-74 1 5    Audit  and  ncorUt— 
common  carriers. 

As  prescribed  at  237.7413(b),  insert 
the  following  clause: 

AUDIT  AND  RECORDS— COMMON 
CARRIERS  (APR  1971) 

(a)  For  the  purpose  of  verifying  the 
accuracy  of  the  cost  or  pricing  data  submitted 
pursuant  to  the  clause  entitled  "Submission 
of  Cost  or  Pricing  Data — Common  Carriers," 
the  Contracting  Officer  or  his  authorized 
representative  shall,  (1)  until  the  expiration  of 
three  (3)  years  from  the  date  of  the 
submission  of  the  data  which  forms  the  basis 
or  a  recurring  or  nonrecurring  charge,  or  (2) 
until  the  expiration  of  the  period  of 
contingent  hability  with  respect  to  such 


contingent  hability,  have  the  right  to  examine 
those  t>ooks.  records,  documents,  and  other 
supporting  data  which  will  permit  adequate 
evaluation  of  the  cost  or  pricing  data 
submitted,  along  with  the  compulations  and 
projections  used  therein,  which  were 
available  to  the  Contrsctor  as  of  the  date  of 
the  certification  of  the  data. 

(b)  The  Contractor  shall  maintain  such 
books,  records,  documents,  and  other 
evidence  and  accounting  procedures  and 
practices,,  sufficient  to  reflect  properly  the 
direct  and  indirect  costs  which  were  the 
basis  for  the  pricing  of  the  CSA.  The 
foregoing  constitute  "Records"  for  the 
purpose  of  this  clause. 

(c)  The  Contractor  shall  insert  the 
substance  of  this  clause  in  subcontracts 
awarded  hereunder  which  furnish  the  basis 
for  charges  referred  to  in  (a)  hereof,  unless  its 
omission  is  authorized  by  the  Contracting 
Officer. 

(End  of  clause) 

252.237-7416    Tarm  and  termination  of 
contract — common  carriers. 

As  prescribed  at  237.7413(b),  insert 
the  following  clause: 

TERM  AND  TERMINATION  OF 
CONTRACT— COMMON  CARRIFJtS  (JUL 
1976) 

This  contract  shall  be  effective  for  an 

initial  term  commencing *  and  ending 

September  30. 19_**  and  shall  continue  in 
force  thereafter  from  year  to  year,  unless  and 
until  terminated  by  either  party  at  any  time 
upon  not  less  than  sixty  (60)  days'  prior 
written  notice  to  the  other.  Termination  shall 
be  applicable  prospectively  only  and  shall 
not  operate  as  a  cancellation  of  any  orders 
previously  issued  or  outstanding. 

(End  of  clause) 

•Insert  the  effective  date  of  the  contract. 
"Insert  the  current  fiscal  year. 

252.237-7417    Special  construction  and 
equipment  charges. 

As  prescribed  at  237.7413(c).  insert  the 
following  clause: 

SPECIAL  CONSTRUCTION  AND 
EQUIPMENT  CHARGES  (APR  1971) 

(a)  Except  to  the  extent  provided  in  the 
clause  of  this  contract  entitled  "Cancellation 
or  Termination  of  Orders,"  the  Government 
shall  not  directly  reimburse  the  Contractor 
for  charges  based  on  the  cost  of  constructing 
any  facilities  or  providing  any  equipment 
unless  such  direct  reimbursement  is 
specifically  authorized  by  the  Contracting 
Officer.  If,  at  any  time,  facilities  or  equipment 
for  which  the  Government  has  directly 
reimbursed  the  Contractor  in  whole  or  in  part 
are  discontinued,  the  Contractor  shall  allow 
the  Government  such  credit  as  may  be 
appropriate  for  the  value  of  the  facilities  or 
equipment  attributable  to  the  Government's 
contribution.  The  value  of  the  facilities  and 
equipment  shall  be  determined  on  the  basis 
of  the  foreseeable  reuse  of  the  facilities  and 
equipment  by  the  Contractor  at  the  time  their 
use  is  discontinued  or  on  the  basis  of  the  net 
salvage  value,  whichever  is  greater.  The 
Contractor  shall  promptly  pay  the 
Government  the  amount  of  any  such  credit. 


(b)  The  amount  of  any  direct  special 
construction  charge  shall  not  exceed  the 
actual  costs  to  the  Contractor,  properly 
allocable  to  the  services  to  be  provided  to  the 
Government  of  specially  constructing  or 
providing  the  facilities  or  equipment 
involved.  In  no  event  shall  the  amount  of  any 
direct  special  construction  charge  include 
costs  incurred  by  the  Contractor  which  are 
covered  by  a  cancellation  or  termination 
liability  or  by  the  Contractor's  recurring  or 
other  nonrecurring  charges.  The  Contractor 
represents  that  in  establishing  his  recurring 
charges  for  the  services,  facilities  and 
equipment  involved,  he  has  not  included  in 
his  rate  base  any  costs  for  which  he  has  been 
reimbursed  by  the  Government  and  that 
depreciation  charges  are  based  only  on  the 
cost  of  facilities  and  equipment  paid  by  the 
Contractor  and  not  reimbursed  by  the 
Government.  If,  due  to  circumstances  beyond 
the  control  and  without  the  fault  of  the 
Contractor,  it  becomes  necessary  for  the 
Contractor  to  incur  costs  for  the  replacement 
of  any  facilities  or  equipment  for  which  direct 
special  construction  charges  were  assumed 
by  the  Government  or  for  which  the 
Contractor  was  reimbursed  by  the 
Government  beyond  that  provided  as  a  part 
of  the  Contractor's  recurring  charges,  the 
Government  shall  assume  such  costs  or 
reimburse  the  Contractor  for  such 
replacement  costs  at  rates  mutually 
acceptable  to  both  the  Government  and  the 
Contractor.  Prior  to  incurring  such  costs,  the 
Government  shall  have  the  right  to  terminate 
such  service  in  accordance  with  the  clause 
entitled  "Cancellation  or  Termination  of 
Orders." 

(End  of  clause) 

252.237-7418    Title  to  communication 
facilities  and  equipment. 

As  prescribed  at  237.7413(c).  insert  the 
following  clause: 

TITLE  TO  COMMUNICATION  FACILITIES 
AND  EQUIPMENT  (APR  1971) 

Notwithstanding  payment  by  the 
Government  of  any  of  the  Contractor's  costs 
of  constructing  communication  facilities  and 
equipment,  title  to  ail  contractor  furnished 
facilities  and  equipment  used  in  providing 
communication  services  ordered  under  this 
contract  shall  remain  in  the  Contractor 
except  as  may  be  specifically  provided  in  a 
CSA  issued  and  accepted  hereunder,  and  the 
Contractor  shall  operate  and  maintain  all 
such  communication  facilities  and  equipment 
(End  of  clause) 

252.242-7000    Submission  of  commercial 

freigtit  bills  to  ttie  General  Services 
Administration  for  audit 

As  prescribed  at  242.1403-2.  insert  the 
following  clause: 

SUBMISSION  OF  COMMERCIAL  FREIGHT 
BILLS  TO  THE  GENERAL  SFJiVICES 
ADMINISITIATION  FOR  AUDIT  (AUG  1985) 

When  transportation  costs  are  reimbursed 
to  the  Contractor,  the  Contractor  is  required 
to  furnish  to  the  General  Services 
Administration,  at  the  address  below  (or  to 
the  ACO  if  specified),  individual  commercial 
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freight  bills  (or  equivalent  shipment  data  and 
evidence  of  payment)  for  transportation 
charges  in  excess  of  five  hundred  dollars 
(S500.00). 

General  Services  Administration — BWAA 

GSA  Ajilding 

18th  «  F  Streets,  NW. 

Washington,  DC  20405 

(End  of  clause) 

252.242-7001    [Reserved] 

252.242-7002    [Reserved] 

252.242-7003    Certification  of  Indirect 
Costs. 

As  prescribed  in  247.770-1.  insert  the 
following  clause: 

CERTIFICATION  OF  INDIRECT  COSTS 
(APR  1986) 

(a)  The  Contractor  shall  certify  any 
proposal  to  establish  or  modify  billing  rates 
or  to  establish  final  indirect  cost  rates  in  the 
form  set  forth  in  paragraph  (b)  of  this  clause. 
The  certificate  shall  be  signed  on  behalf  of 
the  Contractor  by  an  individual  of  the 
Contractor's  organization  at  a  level  no  lower 
than  a  vice  president  or  chief  financial  officer 
of  the  business  segment  of  the  Contractor 
that  submits  the  proposal.  The  Contractor 
understands  that  if  the  Contractor  fails  to 
submit  a  certificate  as  required  herein, 
payments  on  account  of  indirect  cost  shall  be 
at  rates  unilaterally  established  by  the 
Government. 

(b)  Certificate  of  Indirect  Costs.  The 
certificate  of  indirect  costs  shall  read  as 
follows: 

Certiricate  of  Indirect  costs 

This  is  to  certify  that  to  the  best  of  my 
knowledge  and  belief: 

1. 1  have  reviewed  the  indirect  cost 
proposal  submitted  herewith: 

2.  All  costs  included  in  the  proposal 
(identify.  date)  to  establish  billing 
or  final  indirect  cost  rates  for  (identify  period 
covered  by  rate  )  are  allowable  in 
accordance  with  the  requirements  of 
contracts  to  which  they  apply  and  with  the 
cost  principles  of  the  Department  of  Defense 
applicable  to  those  contracts: 

3.  This  proposal  does  not  include  any  costs 
which  are  unallowable  under  applicable  cost 
principles  of  the  Department  of  Defense,  such 
as  (without  limitation):  advertising  and  public 
relations  costs,  contributions  and  donations, 
entertainment  costs,  fines  and  penalties, 
lobbying  costs,  defense  of  fraud  proceedings, 
and  good  will:  and 

4.  All  costs  included  in  this  proposal  are 
properly  allocable  to  Defense  contracts  on 
the  basis  of  a  beneficial  or  causal 
relationship  between  the  expenses  incurred 
and  the  contracts  to  which  they  are  allocated 
in  accordance  with  applicable  acquisition 
regulations. 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct. 

Firm:   

Signature:  ^^^^-^-^^^-^^^— — ^-^— — 

Name  of  Corporate  Official: 

Title:  

Date  of  Execution:  


(End  of  clause) 

252.243-7000    Engineering  Change 
proposaia. 

As  prescribed  at  243.205(S-70),  insert 
the  following  clause: 

ENGINEERING  CHANGE  PROPOSALS 
(AUG  1985) 

(a)  The  Contracting  Officer  may  at  any 
time,  in  writing,  request  the  Contractor  to 
prepare  and  submit  an  Engineering  Change 
Proposal  (ECP)  as  that  term  is  defined  in 
DOD-STD-480.  within  the  scope  of  this 
contract  as  hereafter  set  forth.  Upon  receipt 
of  such  request,  the  Contractor  shall  submit 
to  the  Contracting  Officer  the  information 
specified  by,  and  in  the  formal  required  by 
paragraph  4.6  of  DOD-STD-4ao. 

(b)  Any  Conb-actor  ECP  shall  set  forth  a 
"not  to  exceed"  price'  and  delivery 
adjustment  or  a  "not  less  than"  price*  and 
delivery  adjustment  acceptable  to  the 
Contractor  if  the  Government  subsequently 
orders  such  ECP.  If  ordered,  the  equitable 
increase  shall  not  exceed,  nor  shall  the 
equitable  decrease  be  less  than,  such  "not  to 
exceed"  or  "not  less  than"  amounts.**  This 
paragraph  does  not  preclude  any  revi8ion(8) 
or  correction(s)  of  an  ECP  in  accordance  with 
paragraph  4.10  and  4.11  of  DOD-STD-480. 
Concurrently  with  the  submission  of  any  ECP 
under  this  contract  in  which  the  proposed 
aggregate  cost  is  $100,000  or  greater,  the 
Contractor  shall  submit  to  the  Contracting 
Officer  a  completed  SF 1411.  At  the  time  of 
agreement  upon  the  price  of  the  ECP.  the 
Contractor  shall  submit  a  signed  Certificate 
of  Current  Cost  or  Pricing  Data. 

(End  of  clause) 
ALTERNATE  I  (ATO  1964) 

As  prescribed  at  243.202-70(b),  insert  the 
following  paragraph: 

(c)  If  the  price*  adjustment  proposed  for 
any  Contractor-originated  ECP  (excluding 
any  Covemment-requested  ECP  or  Value 
Engineering  Change  Proposal)  is***  (percent 
of  the  contract  price*)  (or  $***)  or  less,  such 
change  shall  be  made  at  no  adjustment  of  the 
contract  price*. 

*Use  term  suitable  to  type  of  contract 
**In  cost-reimbursement  type  contracts, 
replace  this  sentence  with  the  following 
sentence:  "Change  orders  issued  pursuant  to 
the  Changes  clause  of  this  contract  shall  not 
be  considered  an  authorization  to  the 
Contractor  to  exceed  the  estimated  cost  set 
forth  in  the  Schedule  in  the  absence  of  a 
statement  in  the  change  order,  or  other 
contract  modification,  increasing  the 
estimated  cost" 

***To  be  negotiated. 

252.243-7001    Pricing  of  adjustments. 

As  prescribed  at  243.205(5-71),  insert 
the  following  clause: 
PRICING  OF  ADJUSTMENTS  (APR  1984) 

When  costs  are  a  factor  in  any 
determination  of  a  contract  price  adjustment 
pursuant  to  the  Changes  clause  or  any  other 
clause  of  this  contract  such  costs  shall  be  in 
accordance  with  Part  31  of  the  Federal 
Acquisition  Regulation  and  Part  231  of  the 
DoD  FAR  Supplement  in  effect  on  the  date  of 
this  contract 


(End  of  clause) 

252^46-7000    Material  inapection  and 
receiving  raporl 

As  prescribed  at  246.370.  insert  the 
following  clause: 

MATERIAL  INSPECTION  AND  RECEIVING 
REPORT  (DEC  1909) 

At  the  time  of  each  delivery  of  supplies  or 
services  under  this  contract  the  Contractor 
shall  prepare  and  furnish  to  the  Government 
a  Material  Inspection  and  Receiving  Report  in 
the  manner  and  to  the  extent  required  by 
Appendix  I,  "Material  Inspection  and 
Receiving  Report"  (see  DoD  FAR  Supplement 
24^^70).  ••  ' 

(End  of  clause) 

252.246-7001    Warmrty  Of  data. 

As  prescribed  at  246.770-10,  insert  the 
following  clause:  ■!  :     -  r  ■ 

WARRANTY  OF  DATA  (NOV  1974) 

(a)  Technical  data  means  recorded 
information,  regardless  of  form  or 
characteristic,  of  a  scientific  or  technical 
nature.  It  may.  for  example,  document 
research,  experimental,  developmental  or 
engineering  work:  or  be  usable  or  used  to 
define  a  design  or  process  or  to  procure, 
produce,  support,  maintain,  or  operate 
materiel  The  data  may  be  graphic  or  pictorial 
delineations  in  media  such  as  drawings  or 
photographs;  text  in  specifications  or  related 
performance  or  design  typed  documents:  or 
computer  printouts.  Examples  of  technical 
data  include  research  and  engineering  data, 
engineering  drawings  and  associated  lists, 
specifications,  standards,  process  sheets, 
manuals,  technical  reports,  catalog  item 
identifications,  and  related  information,  and 
documentation  related  to  computer  software. 
Technical  data  does  not  include  computer 
software  or  financial,  administrative,  cost 
and  pricing,  and  management  data,  or  other 
information  incidental  to  contract 
administration. 

(b)  Notwithstanding  inspection  and 
acceptance  by  the  Government  of  technical 
data  furnished  under  this  contract  and 
notwithstanding  any  provision  of  this 
contract  concerning  the  conclusiveness 
thereof,  the  Contractor  warrants  that  all 
technical  data  delivered  under  this  contract 
will  at  the  time  of  delivery  conform  with  the 
specifications  and  all  other  requirements  of 
this  contract  The  warranty  period  shall 
extend  for  three  (3)  years  after  completion  of 
the  delivery  of  the  line  item  of  data  (as 
identified  in  DD  Form  1423)  of  which  the  data 
forms  a  part:  or  any  longer  period  specified  in 
the  contract 

(c)  The  Contractor  agrees  to  notify  the 
Contracting  Officer  in  writing  immediately  of 
any  breach  of  the  above  warranty  which  the 
Contractor  discovers  within  the  warranty 
period. 

(d)  The  following  remedies  shall  apply  to 
all  breaches  of  the  above  warranty  Provided, 
that  the  Government  notifies  the  Contractor 
of  the  breach  in  writing  within  the  warranty 
period. 

(1)  Within  a  reasonable  time  after  the 
Contracting  Officer  notifies  the  Contractor  of 
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H  breach  of  warranty,  the  Contracting  Officer 
may: 

(i)  By  written  notice,  direct  the  Contractor 
to  correct  or  replace  at  the  Contractor's 
expense  the  noncon/onning  technical  data 
promptly:  or 

(ii)  If  the  Contracting  Officer  determines 
that  the  Government  no  longer  has- a 
requirement  for  correction  er  replacement  of 
the  data,  or  that  the  data  can  be  more 
reasonably  corrected  by  the  Government, 
inform  the  Contractor  by  written  notice  that 
the  Government  elects  a  price  or  fee 
adjustment  in  lieu  of  correction  or 
rpplacement. 

(2)  If  the  Contractor  refuses  or  fails  to 
comply  with  a  direction  under  (1)(i)  above, 
the  Contracting  Officer  may.  within  a 
reasonable  time  of  such  refusal  or  failure: 

(i)  by  contract  or  otherwise,  correct  or 
replace  the  nonconforming  technical  data  and 
charge  the  Contractor  the  cost  occasioned  to 
the  Government  thereby;  or 

(ii)  elect  a  price  or  fee  adjustment  in  lieu  of 
correction  or  replacement. 

(3)  The  remedies  set  forth  in  this  clause 
represent  the  exclusive  means  by  which  the 
rights  conferred  on  the  Government  by  this 
clause  may  be  enforced. 

|f)  The  provisions  of  this  clause  apply 
anew  to  that  portion  of  any  technical  data 
which  is  corrected  or  furnished  in 
replacement  under  (d)(l)(i)  above. 

(End  of  clause) 
ALTERNATE  I  (NOV  1974) 

As  prescribed  at  246.770.  Insert  the 
following  paragraph: 

(3)  In  addition  to  the  remedies  specified 
under  (d)(1]  and  (2)  above.  Contractor  shall 
be  liable  to  the  Government  for  all  damages 
sustained  by  the  Government  as  a  result  of 
breach  of  the  warranty  specified  In  this 
clause:  however,  the  additional  liability 
under  this  subparagraph  (3)  shall  not  exceed 
75%  of  the  target  proru.  If  the  breach  of  the 
warranty  specified  In  (b)  of  this  clause  is  with 
respect  to  data  supplied  by  an  equipment 
subcontractor,  the  limit  of  the  prime 
contractor's  liability  shall  be  10%  of  the  total 
subcontract  price  in  the  case  of  a  firm  fixed- 
price  subcontract.  75%  of  the  total 
subcontract  fee  in  the  case  of  a  cost-plus- 
fixed-fee  or  cost-plus-award-fee  subcontract, 
or  75%  of  the  total  subcontract  target  profit  or 
fee  In  the  case  of  a  fixed-price  or  cost-plus- 
incentive-type  contract.  Damages  due  the 
Government  under  the  provisions  of  this 
warranty  shall  not  be  considered  as  an 
allowable  cost.  The  additional  liability 
specified  in  this  paragraph  (3)  shall  not  apply: 

(i)  With  respect  to  the  requirement  under 
Category  E  or  I  of  MIL-D-1000,  provided  that 
the  data  furnished  by  the  Contractor  was 
current,  accurate  at  time  of  submission  and 
did  not  involve  a  significant  omission  of  data 
necessary  to  comply  with  such  requirements: 
or 

(ii)  With  respect  to  specific  defects  as  to 
which  the  Contractor  discovers  and  gives 
written  notice  to  the  Government  before  the 
error  is  discovered  by  the  Government. 

ALTERNATE  II  (NOV  1974) 

As  prescribed  at  244.770,  insert  the 
following  paragraph: 


(3)  In  addition  to  the  remedies  specified 
under  (1)  and  (2)  above,  the  Contractor  shall 
be  liable  to  the  Government  for  all  damages 
sustained  by  the  Government  as  a  result  of 
breach  of  the  warranty  specified  in  this 
clause;  however,  the  additional  liability 
under  this  subparagraph  (3)  shall  not  exceed 
10%  of  the  total  contract  price.  If  the  breach 
of  the  warranty  sp>eclfied  In  (b)  of  this  clause 
is  with  respect  to  data  supplied  by  an 
equipment  subcontractor,  the  limit  of  the 
prime  contractor's  liability  shall  be  10%  of  the 
total  subcontract  price  in  the  case  of  a  firm 
fixed-price  subcontract.  75%  of  the  total 
subcontract  fee  In  the  case  of  a  cost-plus- 
fixed-fee  or  cost-plus-award-fee  subcontract, 
or  75%  of  the  total  subcontract  target  profit  or 
fee  in  the  case  of  a  fixed-price  or  cost-plus- 
incentive-type  contract.  ITie  additional 
liability  specified  in  this  paragraph  (3)  shall 
not  apply: 

(I)  With  respect  to  the  requirement  under 
Category  E  or  I  of  MIL-O-1000.  provided  that 
the  data  furnished  by  the  Contractor  was 
current,  accurate  at  time  of  submission  and 
did  not  involve  a  significant  omission  of  data 
necessary  to  comply  with  such  requirements; 
or 

(ii)  With  respect  to  specific  defects  as  to 
which  the  Contractor  discovers  and  gives 
written  notice  to  the  Government  before  the 
error  is  discovered  by  the  Government. 

252.247-7000    Scope  of  contract 

As  prescribed  at  247.270-9(a),  insert 
the  following  clause: 
SCOPE  OF  CONTRACT  (AUG  1964) 

(a)  General.  The  Contractor  shall  load  and 
discharge  cargoes  and  In  connection 
therewith  shall  perform  all  the  duties  of  a 
stevedore  on  any  vessel  which  the 

Contracting  Officer  may  designate  at 

upon  the  terms  and  conditions  hereinafter  set 
forth  for  the  term  of  this  contract,  beginning 

and  ending ;  Provided. 

however,  that  any  work  started  before  and 
not  completed  by  the  expiration  of  this 
contract  shall  be  governed  by  the  terms  of 
this  contract  unless  otherwise  directed  by  the 
Contracting  Officer. 

(b)  Contractor's  Duties. 

(1)  Loading.  In  loading  vessel,  the 
Contractor  shall  remove  and  handle  cargo 
from  place  of  rest  on  pier  or  in  pier  shed  or 
within  the  cargo  assembly  area;  also  from 
open-top  railroad  cars,  trucks  and  trailers 
alongside  ship;  also  from  barges,  lighters, 
scows,  car  floats  and  open-top  railroad  cars 
on  car  floats  alongside  ship.  'The  Contractor 
shall  stow  said  cargo  in  any  space  in  vessel, 
including  bunker  space,  holds,  'tween  decks, 
on  deck,  and  deep  tanks,  in  the  order  directed 
by  and  in  a  manner  satisfactory  to  the 
Contracting  Officer. 

(2)  Discharging.  In  discharging  vessel,  the 
Contractor  shall  remove  and  handle  cargo 
from  any  space  in  the  vessel,  including 
bunker  space,  holds,  'tween  decks,  on  deck, 
and  deep  tanks.  The  Contractor  shall  land 
said  cargo  at  place  of  rest  on  pier  or  in  pier 
shed  or  within  the  cargo  assembly  area;  also 
on  open-top  railroad  cars,  trucks  and  trailers 
alongside  ship:  also  on  barges,  lighters, 
scows,  car  floats  and  open-top  railroad  cars 
on  car  floats  alongside  ship.  'The  Contractor 


shall  perform  such  discharging  in  the  order 
directed  by  and  in  a  manner  satisfactory  to 
the  Contracting  Officer. 

(3)  Handling  Explosives.  In  addition  to  (1) 
and  (2)  at>ove,  the  following  provisions  are 
applicable  to  the  loading  and  discharging  of 
explosives: 

(a)  In  loading  explosives  the  Contractor 
shall  perform  all  the  stevedoring  services 
necessary  for  the  breaking-out  and 
discharging  from  railroad  cars,  trucks  and/or 
lighters  alongside  ship  or  from  place  of  rest 
on  pier,  transporting  to  the  vessel,  and 
property  loading,  stowing  and  normal 
securing  and  chocking  in  the  vessel  in  a 
manner  directed  by  applicable  U.S.  Coast 
Guard.  Army,  or  Navy  regulations. 

(b)  In  discharging  explosives  the 
Contractor  shall  perform  all  stevedoring 
services  necessary  for  discharging  cargo  from 
the  vessel  to  place  of  rest  on  pier  or  the 
transporting  to  and  loading  into  railroad  cars, 
trucks  and/or  lighters.  The  Contractor  shall 
also  prepare  and  line  the  cars  for  handling 
the  cargo  (except  the  laying  of  new  flooring] 
and  shall  brace,  secure,  cut  bands,  and  lash 
the  cargo  in  the  cars  In  accordance  with 
applicable  regulations  and  shall  place 
"explosives"  placards  on  the  cars  prior  to 
release,  and  shall  close  and  seal  all  doors. 

(c)  The  furnishing  and  preparation  of  gates, 
studs,  new  flooring,  etc..  for  blocking  railroad 
cars,  as  well  as  prefabrication  of  blocking  in 
the  vessel's  hold,  will  be  at  the  expense  of 
the  Government. 

(d)  The  Contractor  shall  not  be 
compensated  for  standby  time  when  caused 
by  slow-up  or  delay  of  one  of  his  operations, 
which  delay  directly  affects  the  other 
operations,  such  as  delay  in  loading  railroad 
cars,  or  in  discharging  from  ship's  hatches, 
unless  such  slow-up  or  delay  was  beyond  the 
control  and  without  the  fault  or  negligence  of 
the  Contractor.  This  does  not  include  the  time 
required  for  shifting  cars.  No  standby  time 
will  be  allowed  unless  previously  approved 
by  the  Contracting  Officer. 

(4)  Cargo  Assembly  Area.  The  term  "cargo 
assembly  area"  as  used  in  this  contract,  is 

defined  as feet  from  either  extremity 

of  the  vessel  and  for  a  distance feet 

from  the  vessel  inboard  side. 

(c)  Damage  Reports.  In  all  instances  where 
cargo,  vessel,  vessel  equipment  or 
Government  equipment  sustains  damage 
through  handling  by  the  Contractor's 
employees,  a  full  report  of  the  fact  and  the 
extent  of  such  damage  shall  be  submitted  by 
the  Contractor  to  the  Contracting  Officer 
within  twenty-four  (24)  hours  following  the 
occurrence  of  such  damage. 

(d)  Rigging  and  Unrigging.  When  the  ship's 
gear  Is  used  for  handling  cargo,  the 
Contractor,  at  his  own  expense,  shall  rig  and 
unrig  all  gear,  including  the  rigging  and 
unrigging  of  heavy-lift  gear  when  the  heavy- 
lift  booms  are  used,  and  shall  hoist,  lower 
and  secure  hatch  tents  when  necessary: 
Provided,  however,  that  where  any  one  set  of 
gear  is  rigged  for  handling  less  than  one 
hundred  (100)  payable  tons  of  cargo  on  a 
commodity  rate  basis,  the  Contractor  shall  be 
compensated  on  an  extra-labor  basis  for  the 
rigging  and  unrigging  of  such  set  of  gear. 
Rigging  and  unrigging  shall  include  topping. 
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lowering,  and  trimming  of  t>oomR.  When  the 
Contractor  ts  required  to  perform  any  rigging 
and  unrigging  services  for  the  purpose  of 
performing  extra  labor  services  or  performs 
any  such  services  at  the  request  of  the 
Contracting  Officer  for  any  purpose  other 
than  loading  or  discharging  cargo  on  a 
commodity  rate  basis,  he  shall  be 
compensated  therefor  at  extra  labor  rates. 
When  the  Contractor  is  required  to  break  out 
booms  from  collars  or  boom  rest,  or  lo  reeve 
guys  on  lopping  lifts  through  blocks,  he  shall 
be  cotnpenaated  therefor  on  an  extra-labor 
basis. 

(e)  Opening  and  Closing  Vessel.  The 
Contractor  shall,  at  his  own  expense,  remove 
and  replace  tarpaulins,  battens,  hatch  covers, 
and  beams  with  respect  to  all  decks  and  deep 
tanks  both  during  loading  unloading 
operations  and  when  necessary  because  of 
weather  or  working  conditions,  as  directed 
by  the  Contracting  Officer  Provided. 
however,  that  the  opening  and  closing  on  any 
one  hatch  shall  be  performed  on  an  extra- 
labor  basis  where  less  than  one  hundred 
(100)  payable  tons  are  to  be  loaded  and/or 
discharged  at  the  commodity  rate  on  any 
batch  so  worked,  and  also  where  the 
Contractor  is  required  to  open  and  close  the 
vessel  for  the  purpose  of  performing  extra- 
labor  services.  Tiie  removing,  handling, 
replacing,  or  setting  of  reefer  plugs  during  the 
basdhng  of  cargo  in  any  or  ail  refrigerated  or 
chilled  space  aboard  the  vessel  is  included  in 
the  basic  commodity  rate,  except  where  the 
complete  operation  is  on  an  extra-labor  basis. 
When  the  Contractor  is  required  to  open  or 
dose  reefer  plugs  more  than  once  in  any  four 
(4)  hour  shift  because  of  a  change  in  orders  or 
type  of  c:argn.  he  shall  be  compensated 
therefor  on  the  basis  of  fifteen  (15)  minute 
detention  time  for  men  in  gangs,  including 
equipment  drivers  and  gang  foremen. 

(f)  Docking.  Undocking  andShiftinij  of 
Vessels.  The  Contractor  shall,  when 
requested  by  the  Contracting  Officer,  furnish 
men  to  handle  lines  for  docking,  undocking. 
and  shifting  of  vessels,  and  the  Government 
shall  compensate  the  Contractor  therefor  on 
an  extra-labor  t>asis. 

(g)  Shifting  Barges.  Lighters,  Scows,  and 
Car  Floats.  Barges,  lighters,  scows,  and  car 
floats  will  be  placed  alongside  the  vessel 
without  cost  to  the  Contractor.  When  they 
are  shifted  from  hatch  to  hatch,  the 
Contractor  shall  do  so  at  his  own  expense 
unless  operational  conditions  make 
movement  by  ship's  gear  impracticable  in 
which  event  the  operation  shall  be  at  the 
expense  of  the  Government. 

(h)  Gear  Supplied  by  Government  The 
Government,  at  its  own  expense,  shall  furnish 
and  maintain  in  good  working  order  the 
following:  blocks  on  booms,  booms,  heavy  lift 
cranes,  wire  and  rope  falls  rigged,  gant-lines 
rigged  on  booms,  hatch  tents,  lighters  and 
floating  derricks,  lights  on  wharves  and 
vessels,  pallet  boards,  power  and  steam 
necessary,  preventers  on  booms,  and 
winches.  Floating  derricks  and  heavy  lift 
dock  cranes  will  not  be  used  when,  in  the 
opinion  of  the  Contracting  Officer,  the  ship's 
equipment  can  be  used  satisfactorily. 

(i)  Gear  Supplied  by  Contractor.  "The 
Contractor  shall  perform  an  efficient 
stevedoring  operation  and.  except  as 


provided  in  (h)  and  (j)  of  clause,  shall  at  his 
own  expense,  furnish  all  necessary  and 
proper  gear,  including  the  following: 
ammunition  gear  (when  handling  ammunition 
and  explosives),  roller  conveyors,  hooks, 
cargo  nets,  saveall  nets,  rollers,  skids,  chain 
slings,  platform  sKngs,  wire  and  rope  slings 
(except  heavy-Hft  slings  used  in  connection 
with  shore  or  floating  heavy-lift  cranes),  drag 
lines,  spreaders,  hand-trucks,  machinery 
dollies,  trailers,  lift  trucks,  tractors,  and 
tractor  cranes:  Provided,  however,  that  the 
Contractor  shall  be  compensated  for 
furnishing  mobile  equipment  in  accordance 
with  the  applicable  schedule  in  the  *^hedule 
of  Rates"  clause  of  this  contract,  whenever 
such  equipment  is  furnished  in  connection 
with  services  performed  on  an  extra-labor 
basis, 
(j)  Rental  of  Mobile  Equipmeat. 

(1)  The  Contractor,  when  directed  by  the 
Contracting  Officer  to  supply  extra-labor 
services,  shall  upon  request  of  the 
Contracting  Officer  also  supply  and  maintain 
the  necessary  mobile  equipment  to  the  extent 
available,  and  (he  Contractor  shall  be 
compensated  therefor  at  the  rates  set  forth  in 
the  applicable  schedule  of  the  "Schedule  of 
Rates"  clause  of  this  contract. 

(2)  Upon  retjuest  the  Government  will 
supply  mobile  equipment,  if  available,  to  the 
Contractor,  and  the  Government  shall  be 
compensated  therefor  at  the  rates  set  forth  in 
the  applicable  schedule  of  the  "Schedule  of 
Rates"  clause  of  this  contract 

(3)  If  the  Government  supplies  mobile 
equipment  to  the  Contractor  for  use  in 
performing  extra-labor  services,  no  charge 
shall  be  made  by  the  Government  for  the  use 
of  such  mobile  equipment 

(k)  Transportation  of  Gear  by  Contractor. 
The  Contractor  will  transport  his  own  gear 
and  equipment  when  necessary  at  his  own 
expense,  except  transportation  of  said  gear 
and  equipment  shaU  be  at  Government 
expense  when  the  vessel  is  loading  and 
unloading' in  stream,  or  at  any  other  location 
inaccessible  to  trucks. 

(1)  Tiering.  If  cargo  tiered  on  the  pier  or  in 
the  cargo  assembly  area  is  beyond  the  reach 
of  the  Contractor's  equipment,  the 
Government  will  break  it  down  at  the  place 
of  tiering  so  that  it  can  be  handled  by  the 
Contractor's  equipment.  No  charge  will  be 
made  by  the  Contractor  for  removing  cargo 
from  piles  within  the  reach  of  his  equipment. 
The  tiering  of  cargo  above  reach  of  the 
Contractor's  equipment  will  be  at 
Government  expense.  When  the  Contractor  is 
required  to  break  down  cargo  tiered  above 
the  reach  of  his  equipment  or  to  tier  cargo 
beyond  the  reach  of  his  equipment,  the 
Government  will  compensate  the  Contractor 
therefor  on  an  extra-labor  basis. 

(m)  Dunnage.  The  loading,  shifting  within 
the  same  hatch,  and  laying  of  all  dunnage 
(including  cordwood.  tarpaulins,  matting  and 
reefer  stripping)  necessary  to  properly  stow 
and  secure  (he  vessel's  cargo  and  reverse  the 
operation  when  discharging  the  vessel's 
cargo,  is  included  in  the  basic  commodity 
rate. 

(n)  Other  Work. 

(1)  Lashing  and  Securing.  The  Contractor 
shall,  at  his  own  expense,  lash  and  secure  all 
cargo  below  deck  when  loaded  on  a 


commodity-rate  basis,  as  directed  by  the 
Contracting  Officer.  Lashing  and  securing  of 
cargo  below  deck  which  was  loaded  in  an 
extra-labor  basis  and  the  lashing  oi  all  on- 
deck  cargo  will  be  done  at  extra-labor  ra(es. 
The  Govemmen(  will  supply  lumber,  wire, 
(urn-buckles,  and  other  equipment  as  may  be 
required  for  dunnaging,  securing,  and  shoring 
caigo  in  all  instances. 

(2)  Unlashing  and  Unsecuring  Cargo.  When 
caigo  is  discharged  on  a  commodity-rate 
basis  the  Contracti>r  shaU.  at  his  own 
expense,  unlash  all  cai;go  on  deck  and  below 
deck  and  shall  remove  all  tomming.  chocking 
tank  beds,  and  all  types  of  double  dunnage 
flooring,  except  false  decks,  as  directed  by 
the  Contracting  Officer.  The  unlashing  and 
unsecuring  of  cargo  on  deck  and  below  deck, 
if  discharged  on  an  extra-labor  basis,  wrill  be 
done  at  extra-labor  rates. 

(3)  Carpenter  Work,  Welding  and  Burning. 
All  necessary  carpenter  work  and  welding 
and  burning  shall  be  at  the  expense  of  the 
Government 

(o)  Tonnage  Figures  and  Invoices.  The 
weight  ton  referred  to  in  this  contract  is  a  ton 
of  two  thousand  two  hundred  forty  (Z240) 
pounds,  and  the  measurement  Ion  ia  a  ton  of 
forty  (40)  cubic  feet.  Where  rate*  are 
provided  on  both  a  weight  and  measurement 
basis,  the  Contractor  shall  be  paid  on  the 
baats  of  a  manifested  ton,  whichever 
produces  the  greater  tonnage,  the  weight  Ion 
of  two  thousand  two  hundred  forty  (2J240) 
pounds  or  the  meaaurement  ton  of  forty  (40) 
cubic  feel.  The  maximum  measurement 
tonnage  upon  which  campen»at>on  is  to  be 
computed  for  any  manifested  item  of  cargo 
for  any  single  lift  shall  be  one  hundred  fifty 
(150)  Ions.  The  GoveriBiient  wiH  furnish  the 
Contractor  a  breakdown  of  cargo  loaded  or 
discharged  accordirtg  to  the  commodity  list 
or,  at  the  option  of  tfie  Contracting  Officer, 
manifests  will  be  furnished.  Invoices  of  each 
vessel  loaded  or  discharged  will  be  submitted 
by  the  Contractor  not  later  than  ten  (10)  days 
after  receipt  of  tonnage  figures  or  manifests. 
Progress  payments  for  services  performed  on 
each  vessel  may  be  made  upon  approval  of 
the  Contracting  Officer,  Provided,  that  such- 
progress  payments  shall  not  exceed  ninety 
percent  (90%)  of  the  direct  labor  cost  lo  the 
Omtractor  of  the  services  upon  which 
payment  is  made,  which  cost  shall  be 
determined  from  evidence  submitted  by  the 
Contractor  and  which  must  be  such  as  to  be 
satisfactory  to  (he  Con(racting  Officer.  No 
services  will  be  paid  for  by  the  Government 
other  than  (hose  specifically  enumerated 
herein  and  provided  for  in  the  rate  schedule 
of  this  contract  or  elsewhere  in  this  contract. 

(p)  Hardship  (Unusual  Conditions).  If  the 
Contracting  Officer  determines  that  due  to 
unusual  vessel,  dock,  or  cargo  conditions,  the 
loading  or  unloading  of  any  particular  cargo 
at  the  basic  commodKy  rates  will  work  a 
hardship  upon  the  Contractor,  he  may  so 
certify  In  writing  (in  advance,  if  possible)  and 
authorize  the  compensation  to  the  Contractor 
for  loading  or  unloading  such  cargo  at  the 
extra-labor  rates  set  forth  in  the  applicable 
schedule  in  the  "Schedule  of  Rates"  clause  of 
this  contract.  Unusual  condKions  will  include. 
bu(  no(  be  limited  to,  inaccessibihiy  of  ship's 
cargo  gear  to  place  of  stowage,  side  port 
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operations,  and  small  quantities  of  cargo  In 
any  one  hatch, 
(q)  Detentions. 

(1)  Detention  (sometimes  referred  to  as 
"stand-by  time"  or  "waiting-time")  is  time 
lost  as  a  result  of  the  stoppage,  or  inability  to 
start  of  loading  or  discharging  of  cargo  due 
to  causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  Contractor, 
including,  but  not  limited  to,  a  breakdown  of 

■  the  vessel's  equipment  or  Government- 
furnished  gear,  bad  weather,  non-readiness  of 
the  vessel,  non-arrival  of  cargo,  or  non- 
availability of  equipment  required  to  be 
furnished  by  the  Government. 

(2)  When  cargo  is  worked  on  a  commodity 
rale  basis  the  Contractor  shall,  without 

limitation,  absorb  each  detention  of 

minutes  or  less:  but  the  Government  shall  pay 
the  Contractor  at  detention  rates  for  men  in 
gangs,  including  equipment  drivers  and  gang 

bosses,  fpr  each  detention  in  excess  of 

minutes  including  the  first minutes 

thereof. 

(3)  When  loading  or  discharging  of  cargo  is 
performed  on  an  extra-labor  basis,  the 
Government  will  pay  the  Contractor  at  extra- 
labor  rates  for  the  first minutes  of 

each  detention  and  will  pay  the  Contractor 
on  a  detention  rate  basis  for  all  time  of  each 
detention  except  the  first minutes. 

(4)  Minimum  lime  is  defined  as  the  time  in 
addition  to  lime  actually  worked  for  which 
the  Contractor  is  required  to  pay  his 
employees  to  comply  with  minimum  time 
requirements  of  labor  agreements  applicable 
to  the  Contractor  and  his  employees.  The 
Government  shall  pay  the  Contractor  for 
minimum  time  at  detention  rates. 

(5)  If  any  detention  or  minimum  time,  as 
defined  in  (1)  and  (4)  above,  is  due  to  the 
fault  of  the  Contractor  or  the  failure  of  the 
Contractor  to  comply  with  proper  instructions 
of  the  Contracting  Officer,  the  entire  time 
resulting  therefrom  shall  be  at  the  expense  of 
the  Contractor. 

(r)  Extra  Labor.  The  Contractor  shall,  when 
directed  by  the  Contracting  Officer,  supply 


extra  labor  for  miscellaneous  services  when 
not  occasioned  by  the  fault  or  negligence  of 
the  Contractor,  and  shall  be  compensated 
therefor  on  an  extra-labor  basis.  Among  the 
miscellaneous  services  for  which  such  extra 
labor  may  be  required,  but  not  by  way  of 
limitations,  are  the  following:  ammunition 
handling  (when  commodity  rate  does  not 
apply):  cleaning  vessel's  holds  and  decks: 
handling  excess  dunnage  and  debris: 
handling  mail  and  baggage:  rehandling. 
removing  or  shifting  cargo:  removing  or 
securing  tank  lids  when  secured  by  more 
than  four  (4)  bolts  for  each  lid:  handling 
ship's  stores  and  material. 

(s)  Overtime  Rates.  The  Contactor  shall 
order  out  men  for  overtime  work  only  with 
the  approval  of  the  Contracting  Officer. 
When  approved  by  the  Contracting  Officer, 
and  in  accordance  with  such  approval,  the 
Contractor  shall  be  paid  for  all  overtime 
services,  in  addition  to  the  applicable 
commodity  rates,  or  man-hour  rates,  at  the 
overtime  differential  rates  set  forth  in  the 
applicable  schedules  of  the  "Schedule  of 
Rates"  clause  of  this  contract.  Overtime 
periods  will  be  determined  in  accordance 
with  the  prevailing  collective  bargaining 
agreements  applicable  to  the  Contractor  and 
his  employees. 

(t)  Penalty  Rates.  Except  where  the 
applicable  commodity  rates  or  man-hour 
rales  expressly  include  cargo  penalties,  the 
Contractor  shall  be  compensated  for 
penalties,  where  payable  under  applicable 
collective  bargaining  agreements,  at  the  rates 
set  out  in  the  penalty  rate  schedule  of  the 
"Schedule  of  Rates  "  clause  of  this  contract. 

(u)  Traveling  Time.  When  the  Contractor  is 
required  to  pay  travelir\g  time  to  the  men 
employed,  the  Contractor  shall  be 
compensated  therefor  at  the  rates  specified  ia 
the  applicable  schedule  of  the  "Schedule  of 
Rates"  clause  of  this  contract. 

(v)  Transportation  of  Men  and  Other 
Allowances.  When  the  Contractor  is  required 
by  applicable  collective  bargaining 
agreements  to  pay  allowance  for  subsistence. 

Tasl£  of  Schedules  (Rate  per  Hour) 


quarters,  and  rail.  bus.  or  boat  fares  jn 
transporting  the  men  employed,  t)ie 
Contractor  shall  be  compensated  therefor  at 
the  rates  specified  in  the  applicable  schedule 
of  the  "Schedule  of  Rates"  clause  of  this 
contract,  or,  if  the  contract  contains  no  such 
schedule,  al  the  actual  out  of  pocket  cost  to 
the  Contractor. 

(w)  Income  for  Handling  Lighters.  Cars, 
etc.  Any  and  all  income  derived  from  sources 
other  than  provided  for  in  this  contract  for 
the  handling  of  cargo  direct  to  or  from 
lighters,  barges,  scows,  trucks,  and  railroad 
cars,  and  to  or  from  ships  under  this  contract, 
will  be  for  the  account  of  the  Contractor  and 
shall  be  collected  by  the  Contractor. 
Collection  of  this  income  by  the  Contractor  is 
reflected  in  the  commodity  rates. 

(End  of  Clause) 

252.247-7001     Schedule  of  rates. 

As  prescribed  at  247.270-9(a).  insert 
the  following  clause: 
SCHEDULE  OF  RATES  (AUG  1964) 

(a)  Commodity  Rales.  The  Contractor  will 
be  compensated  for  services,  except  those 
specified  elsewhere  in  this  contract,  at  the 
commodity  rates  listed  herein  which  are 
based  on  straight  time  rates  of  pay  only.  The 
rates  named  in  Columns  A  and  B  are  based 
on  normal  operations  involving  use  of  ship's 
gear. 

SCHEDULE  I— COMMOOfTV  TONNMjE  RATES 
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(c)  Stevedoring  Cargo  Penalty  Rate»— 
Schedule  IX.  Penalty  differentials  relative  to 
typ»!S  of  workers,  cargo,  and  working 
conditions  will  be  determined  in  accordance 
with  the  applicable  collective  bargaining 
agreements  and  the  Contractor  will  be 
compensated  therefor  at  the  following 
penally  differential  rates: 


Rilaa  par  maA  par  hour 

Cargo  canymg  alraighi  trnie 
penahyo* 

S/T 

O/T 

Prarw- 
uro 

msal 
hour 

(d)  Equipment  Rental-Schedule  X. 


Typff  of  W|ulpfn9nt 


Trador _ 

Fork-Mt  truck* 

Cranoa  up  to   10  ton*  »MX 

operator  and  orter 
Crarws   tiom   10  lo  20  tone 

nwmapailor  and  oilar 
Roae  lurnbar  carriers 
Mnoatoneoua  •man  gear  per 

osng- 


riale*  per  hour* 


Rale*  par  gang  per  hour. 


'Rales  per  hour  rnctude  tuat.  lutiricantK,  and  maintenanoe 

(End  of  clause) 

252.247-7002    Price  escalation. 

As  prescribed  at  247.270-9{b),  inseii 
the  following  clause: 
PRICE  ESCALATION  (AUG  1964) 

(a)  The  Contractor  warrants  that  the  prices 
set  forth  in  this  contract  are  based  upon  the 
wage  rales,  allowances,  and  conditions  as  set 
forth  in  the  collective  bargaining  agreements 
between  him  and  his  labor  employees  which 

are  in  effect  as  of and  which  are 

generally  applicable  to  the  port  where  work 
under  this  contract  is  performed  and  are 
applicable  to  operations  by  the  Contractor  on 
non-Government  work  as  well  as  under  this 
contract.  The  Contractor  further  warrants 
that  the  prices  herein  do  not  include  any 
allowance  for  any  increase  to  his  costs  to 
perform  the  contract  that  may  thereafter 
become  effective  pursuant  lo  the  terms  of 
said  collective  bargaining  agreements  or  that 
may  result  from  the  modification(s)  of  said 
collective  bargaining  agreements  thereafter 
made  effective. 

(b)  If,  during  the  performance  of  this 
contract,  there  are  from  time  to  time 
increases  or  decreases  in  the  wage  rates, 
allowances,  fringe  benefits  and  conditions 
pertaining  to  its  direct  labor  employees 
pursuant  lo  the  provisions  of  the  aforesaid 
collective  bargaining  agreements  or  as  a 
result  of  effective  modifications  thereto 
which  increase  or  decrease  his  costs  to 
perform  this  contract,  the  Contractor  shall 
notify  the  Contracting  Officer  thereof  within 
sixty  (60)  days  of  receipt  of  notice  of  such 
increase  or  decrease.  Such  notice  shall 
include  the  Contractor's  proposal  for  an 
adjustment  in  the  contract  commodity. 
activity,  or  man-hour  prices  to  be  negotiated 
in  accordance  with  paragraph  (c)  below,  and 
shall  be  accompanied  by  data,  in  such  form 
as  the  Contracting  Officer  may  require. 


explaining  (i)  the  causes,  (ii)  the  effective 
date,  and  (iii)  the  amount  of  the  increa«e  or 
decrease  of  the  Contractor's  proposal  for 
such  adjustment. 

(c)  Promptly  upon  receipt  of  any  notice  and 
data  described  in  (b)  above,  the  Contractor 
and  the  Contracting  Officer  shall  negotiate  an 
adjustment,  and  the  effective  date  thereof,  in 
the  contract  commodity,  activity,  or  man-hour 
prices:  provided,  however,  no  adjustment 

upward  in  excess  of percent  per 

annum  of  the  existing  commodity,  activity,  or 
man-hour  prices  will  be  allowed,  except  as 
provided  in  the  "Changes"  clause  of  this 
contract.  Increases  or  decreases  in  the 
contract  prices  shall  reflect,  in  addition  lo  the 
direct  labor  costs  and  variable  indirect  labor 
costs,  the  concomitant  increases  or  decreases 
in  the  following  costs:  social  security  and 
unemployment  compensation  taxes  and 
workman's  compensation  insurance.  No 
adjustment  may  be  made  to  increase  the 
dollar  amount  allowances  of  the  Contractor's 
profit.  The  agreed-upon  adjustment,  the 
effective  dale  thereof,  and  the  appropriately 
revised  commodity,  activity,  or  man-hour 
prices  for  services  set  forth  in  the  schedule  of 
rates,  shall  be  set  forth  in  a  supplemental 
agreement  to  this  contract.  Failure  of  the 
parties  to  agree  to  an  adjustment  under  this 
clause  shall  be  deemed  to  be  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  "Disputes"  clause  of  this 
contract.  Pending  agreement  on,  or 
determination  of,  any  such  adjustment  and  its 
effective  date,  the  Contractor  shall  continue 
performance. 

(d)  Notwithstanding  the  foregoing,  there 
shall  be  no  adjustment  for  any  increase  or 
decrease  in  the  quantities  of  labor  that  the 
Contractor  contemplated  for  each  specific 
commodity  except  as  may  result  from 
modifications  of  the  collective  bargaining 
agreements.  For  the  purpose  of  administering 
this  clause,  the  Contractor  shall  submit  to  the 
Contracting  Officer,  within  five  (5)  days  after 
award,  the  accounting  data  and  computations 
used  by  the  Contractor  to  determine  his 
estimated  efficiency  rate  in  the  performance 
of  this  contract,  to  include  the  Contractor's 
computation  of  the  costs  apportioned  for 
each  rate  set  forth  in  the  schedule  of  rates. 

(e)  The  final  invoice  submitted  under  this 
contract  shall  include  a  certification  that  the 
Contractor  has  not  experienced  a  decrease  in 
rales  of  pay  for  labor  or  thai  he  has  given 
notice  of  all  such  decreases  in  compliance 
with  (b)  above. 

(End  of  clause) 

252.247-7003    Revision  Of  prices. 

As  prescribed  at  247.270-9(c).  insert 
the  following  clause: 
REVISION  OF  PRICES  (AUG  1964) 

(a)  General  The  prices  fixed  in  this 
contract  are  based  on  wages  and  working 
conditions  established  by  collective 
bargaining  agreements  and  on  other 
conditions  in  effect  on  the  date  of  this 
contract.  Such  prices  may  be  increased  or 
decreased  in  accordance  with  this  clause. 

(b)  Demand  for  Negotiation.  At  any  time, 
and  from  time  to  time,  subject  to  the 
limitations  specified  in  this  clause,  either  the 
Government  or  the  Contractor  may  deliver  lo 


the  other  a  written  demand  that  the  parties 
negotiate  to  revise  the  prices  under  this 
contract.  No  such  demand  shall  be  made 
before  ninety  (90)  days  after  the  date  of  this 
contract,  and  thereafter  neither  party  shall 
make  a  demand  having  an  effective  date 
within  ninety  (90)  days  of  the  effective  date 
of  any  prior  demand:  Provided,  however,  that 
this  limitation  shall  not  be  applicable  in  the 
event  that  during  any  ninety  (90)  day  period 
there  is  a  "wage  adjustment"  as  hereinafter 
defined.  The  term  "wage  adjustment."  as 
used  in  this  clause,  means  a  change  in  the 
wages,  salaries,  or  other  terms  or  conditions 
of  employment  which  shall  substantially 
affect  the  cost  of  performing  this  contract  and 
which  shall  be  generally  applicable  to  the 
port  where  work  under  this  contract  is 
performed  and  shall  be  applicable  to 
operations  by  the  Contractor  on  non- 
Govemment  work  as  well  as  to  work  under 
this  contract.  Each  demand  shall  specify  a 
date  (identical  with  or  subsequent  to  the  date 
of  the  delivery  of  the  demand)  as  to  which 
the  revised  prices  shall  be  effected  as  lo 
services  performed  thereon  and  thereafter. 
This  date  is  hereinafter  referred  to  as  the 
"effective  date  of  the  price  revision."  Any 
demand  under  this  clause,  if  made  by  the 
Contractor  shall  state  briefly  the  ground  or 
grounds  therefor  and  shall  be  accompanied 
by  the  statements  and  data  referred  to  in 
paragraph  (c)  of  this  clause.  If  the  demand  is 
made  by  the  Government,  such  statements 
and  data  will  be  furnished  by  the  Contractor 
within  thirty  (30)  days  of  the  delivery  of  the 
demand. 

(c)  Submission  of  Data.  At  the  lime  or  each 
of  the  times  specified  or  provided  for  in 
paragraph  (b)  of  this  clause,  the  Contractor 
shall  submit: 

(i)  A  new  estimate  and  breakdown  of  the 
unit  cost  and  the  proposed  prices  for  the 
services  to  be  performed  under  the  contract 
after  the  effective  date  of  the  price  revision, 
itemized  in  connection  with  the  original 
negotiations  of  the  contract: 

(ii)  An  explanation  of  the  difference 
between  the  original  (or  last  preceding) 
estimate  and  the  new  estimate: 

(iii)  Such  relevant  operating  data,  cost 
recorids,  overhead  absorption  reports,  and 
accounting  statements  as  may  be  of 
assistance  in  determining  the  accuracy  and 
reliability  of  the  new  estimate; 

(iv)  A  statement  of  the  experienced  costs  of 
performance  hereunder  to  the  extent  that 
they  are  available  at  the  time  or  times  of  the 
negotiation  of  the  revision  of  prices 
hereunder,  and 

(v)  Any  other  relevant  data  usually 
furnished  in  the  case  of  negotiations  of  prices 
under  a  new  contract. 

The  Government  may  make  such 
examination  of  the  Contractor's  accounts, 
records,  and  books  as  the  Contracting  Officer 
may  require  and  may  make  such  audit  thereof 
as  the  Contracting  Officer  may  deem 
necessary. 

(d)  Negotiations. 

[1]  Upon  the  filing  of  the  statements  and 
data  required  by  (c)  of  this  clause,  the 
Contractor  and  the  Contracting  Officer  will 
negotiate  promptly  in  good  faith  to  agree 
upon  prices  for  ser\'ice8  to  be  rendered  on 
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and  after  the  effective  dale  of  the  price 
revision.  Negotiations  for  price  revisions 
under  this  clause  shall  be  conducted  on  the 
same  basis,  employing  the  same  types  of 
data,  including  without  limitation, 
comparative  prices,  comparative  costs,  and 
trends  thereof,  as  in  the  negotiation  of  prices 
under  a  new  contract:  Provided,  however, 
that  if  the  prices  in  the  contract  were  arrived 
at  as  a  result  of  competitive  negotiation,  the 
contract  prices  shall  not  be  revised  upward 
except  upon  the  basis  of.  and  as  justified  by 
changes  in  conditions  occurring  after  the 
contract  was  entered  into. 

(2)  After  each  negotiation  the  agreement 
reached  will  be  evidenced  by  a  supplemental 
agreement  stating  the  revised  price  to  be 
effective  with  respect  to  services  rendered  on 
and  after  the  effective  date  of  the  price 
revision  (or  such  other  later  date  as  the 
parties  may  fix  in  such  supplemental 
agreement). 

(e)  Disagreements.  If.  within  thirty  (30) 
days  after  the  date  on  which  the  statements 
and  data  are  required  pursuant  to  paragraph 
(b)  of  this  clause  to  be  filed  (or  such  further 
period  as  may  be  fixed  by  written 
agreement),  the  Contracting  Officer  and  the 
Contractor  fail  to  agree  to  revised  prices,  the 
failure  to  agree  shall  be  disposed  of  in 
accordance  with  the  "Disputes"  clause  of  this 
contract,  and  the  prices  so  fixed  shall  remain 
in  effect  for  the  balance  of  the  contract 
notwithstanding  any  other  provision  of  this 
clause. 

(f)  Payments.  Until  new  prices  shall 
become  effective  in  accordance  with  this 
clause,  the  prices  in  force  at  the  effective 
date  of  the  price  revision  shall  be  paid  upon 
all  services  performed,  subject  to  appropriate 
later  revisions  made  pursuant  to  (d)  or  (e)  of 
this  clause. 

(g)  Retroactive  Changes  in  Wages  or 
Working  Conditions.  In  the  event  of  a 
retroactive  wage  adjustment  the  Contractor 
or  the  Contracting  Officer  may  request  an 
adjustment  in  the  prices  fixed  in  this  contract, 
ani  such  adjustment  will  be  made  to  the 
extent  equitable:  Provided,  however,  that  the 
prices  applicable  to  services  performed 
subeequent  to  the  date  of  the  request  for  price 
adjustment  shall  not  be  adjusted  under  this 
paragraph,  it  being  the  intent  that  any  price 
adjustment  under  this  paragraph  shall  cover 
the  period  prior  to  such  request.  Such  request 
by  the  Contractor  shall  be  made  within  thirty 
(30)  days  of  such  retroactive  wage 
adjustment  and  shall  be  supported  by: 

(i)  An  estimate  of  the  changes  in  cost 
occasioned  by  the  retroactive  wage 
adjustment: 

(ii)  Completed  information  upon  which 
such  estimate  is  based:  and 

(iii)  A  certified  copy  of  the  collective 
bargaining  agreement,  arbitration  award,  or 
other  document  evidencing  the  retroactive 
wage  adjustment. 

Subject  to  the  foregoing  limitation  as  to  the 
time  of  making  a  request  hereunder, 
completion  or  termination  of  this  contract 
shall  not  affect  or  impair  the  Contractor's 
right  under  this  paragraph.  Such  adjustment 
shall  be  by  mutual  agreement  between  the 
Contracting  Officer  and  the  Contractor.  The 
adjusted  prices,  and  the  manner  of  making 
adjustments  with  respect  to  services 


theretofore  paid  for.  shall  be  incorporated  in 
an  amendment  to  this  contract  to  be  executed 
by  the  Contractor  and  the  Contracting 
Officer.  In  case  of  disagreement  concerning 
any  question  of  fact  including  whether  any 
adjustment  should  be  made,  or  the  amount  of 
such  adjustment,  such  disagreement  will  be 
resolved  in  accordance  with  the  "Disputes" 
clause  of  this  contract.  The  Contractor  shall 
give  written  notice  to  the  Contracting  Officer 
of  any  request  by  or  on  behalf  of  the 
employees  of  the  Contractor  which  may 
result  in  a  retroactive  wage  adjustment.  Such 
notice  shall  be  given  within  twenty  (20)  days 
after  such  request,  or  if  request  has  occurred 
prior  to  execution  of  this  contract,  at  the  time 
of  execution  of  this  contract. 
(End  of  clause) 

252.247-7004    Changes. 

As  prescribed  at  247.270-9(d).  insert 
the  following  clause: 

CHANCES  (AUG  1964) 

The  Contracting  Officer  may,  at  any  time 
by  written  order,  and  without  notice  to  the 
sureties,  make  changes  within  the  general 
scope  of  this  contract.  If  any  such  change 
causes  an  increase  or  decrease  in  the  cost  of 
the  performance  of  any  part  of  the  work 
under  this  contract,  an  equitable  adjustment 
shall  be  made  in  the  contract  price  or  in  the 
applicable  schedule  of  rates  and  the  contract 
shall  be  modified  in  writing  accordingly.  Any 
claims^by  the  Contractor  for  adjustment 
under  this  clause  must  be  asserted  within 
thirty  (30)  days  from  the  date  of  receipt  by 
the  Contractor  of  the  notification  of  change: 
Provided,  however,  that  the  Contracting 
Officer,  if  he  decides  that  the  facts  justify 
such  action,  may  receive  and  act  upon  any 
such  claim  asserted  at  any  time  prior  to  final 
payment  under  this  contract.  Failure  to  agree 
to  any  adjustment  shall  be  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  "Disputes"  clause  of  this 
contract.  However,  nothing  in  this  clause 
shall  excuse  the  Contractor  from  proceeding 
with  the  contract  as  changed. 
(End  of  clause) 

252.247-7005    Termination. 

As  prescribed  at  247.270-9(e),  insert 
the  following  clause: 
TERMINATION  (SEP  1978) 

(a)  This  contract  may  be  terminated  at  any 
time  by  either  party  heretd  upon  sixty  (60) 
days,  or  such  number  of  days  as  may  be 
otherwise  provided  in  the  Schedule,  notice  in 
writing  to  the  other.  Termination  under  this 
clause  shall  not  affect,  or  relieve  any  part  of. 
any  obligation  or  liability  that  may  have 
accrued  prior  to  such  termination. 

(b)  Upon  termination  of  the  contract  under 
(a)  above,  or  as  provided  in  the  "Default" 
clause  of  this  contract,  the  Contractor  shall 
be  paid  any  sum  due  the  Contractor  for 
services  performed  under  this  contract  to  the 
date  of  such  termination,  and  in  the  event  of 
partial  termination  shall  be  paid  in 
accordance  with  the  terms  of  this  contract  for 
any  services  furnished  under  the  portion  of 
the  contract  that  is  not  terminated:  Provided. 
however,  any  such  payments  shall  be  without 
prejudice  to  any  claim  which  the  Government 


may  have  against  the  Contractor  under  the 
"Default"  clause  of  this  contract  or  otherwise, 
and  the  Government  shall  have  the  right  to 
offset  any  such  claims  against  such  payment. 
(End  of  clause) 

252.247-7006    Indefinite  quantities— fixed 
charges. 

As  prescribed  at  247.270-9(f),  insert 
the  fallowing  clause: 

INDEFINITE  QUANTITIFS-FIXED  '' 

CHARGES  (AUG  1964) 

The  amount  of  work  and  services  which 
the  Contractor  may  be  ordered  to  furnish  and 
the  Government  to  accept  hereunder,  shall  be 
the  amount  which  shall  from  time  to  time  be 
ordered  hereunder  by  the  Contracting  Officer. 
In  any  event,  however,  the  Government  is 
obligated  to  compensate  the  Contractor  the 
monthly  lump  sum  specified  in  Schedule 
entitled  "Fixed  Charges."  for  each  month  or 
portion  thereof  the  contract  remains  in  effect. 
(End  of  clause) 

252.247-7007    Indefinite  quantities— no 
fixed  charges. 

As  prescribed  at  247.270-9(g).  insert 
the  following  clause: 

INDEFINITE  QUANTITIES— NO  FIXED 
CHARGES  (AUG  1964) 

1  he  amount  of  work  and  services  which 
the  Contractor  may  be  ordered  to  furnish  and 
the  Government  to  accept  hereunder,  shall  be 
the  amount  which  shall  from  time  to  time  be 
ordered  hereunder  by  the  Contracting  Officer. 
In  any  event,  however,  the  Government  shall 
order,  during  the  term  of  this  contract,  work 
or  services  having  an  aggregate  value  at  the 
prices  listed  in  the  schedules  made  a  part 
hereof  of  not  less  than  one  hundred  dollars 

(Sion.oo). 

(End  of  clause) 

252.247-7008    Employees  of  contractor. 

As  prescribed  at  247.270-9{h),  insert 
the  following  clause: 

FA1PLOYEES  OF  CONTRACTOR  (AUG  1964) 

All  employees  of  the  Contractor  employed 
in  performance  of  work  under  this  contract 
shall  be  employees  of  the  Contractor  at  all 
times  and  not  of  the  Government.  The 
Contractor  shall  comply  with  the  Social 
Security  Act.  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act.  and  such 
Workmen's  Compensation  Laws  and 
Unemployment  Insurance  Laws  of  the  state 
where  the  work  is  performed  as  shall  be 
applicable  to  work  performed  hereunder  and 
the  Contractor  shall  comply  with  all  other 
relevant  legislation,  state  and  Federal. 
(End  of  clause) 

252.247-7009    Removal  of  contractor's 
employees. 

As  prescribed  at  247.270-9(h).  insert 
the  following  clause: 

REMOVAL  OF  CONTRACTOR'S 
FA1PLOYEES  (OCT  1965) 

The  Contractor  agrees  to  utilize  only 
experienced,  responsible  and  capable  people 
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in  the  pcribrmance  of  the  work.  The 
Contracting  Officer  may  ret^uire  that  the 
Contractor  remove  from  the  Government  job 
employees  who  endanger  person*  or 
property,  or  whose  continued  employment 
under  this  contract  is  inconsistent  with  the 
interests  of  military  security. 

(End  of  clause) 

2S2.247-7010    UabHity  and  insurance. 

As  prescribed  at  247.270-9(h),  insert 
the  following  clause: 
LL\BIUTY  AND  INSURANCE  (JAN  1977) 

(a)  Tlte  Contractor  shall  be: 

(i)  Liable  to  the  Government  for  loss  or 
damage  to  property,  real  and  personal, 
owned  by  the  Government  or  for  which  the 
Government  is  liable: 

(ii)  Responsible  for.  and  hold  the 
Government  harmless  from,  loss  of  or 
damage  to  property  not  included  in  (i)  above: 
and 

(iii)  Responsible  for.  and  hold  the 
Government  harmless  from,  bodily  injury  and 
death  of  persons,  occasioned  either  in  whole 
or  in  part  by  the  negligence  or  fault  of  the 
Contractor,  bis  officers,  agents,  or  employees 
in  the  performance  of  work  under  this 
contract.  For  the  purpose  of  this  clause,  all 
cargo  loaded  or  unloaded  under  this  contract 
is  agreed  to  he  property  owned  by  the 
Government  or  property  for  which  the 
Government  is  liable.  The  amount  of  the  loss 
or  damage  as  determined  by  the  Contracting 
Officer  will  be  withheld  from  payments 
otherwise  due  the  Contractor.  Determination 
of  liability  and  responsibility  by  the 
Contracting  Officer  will  constitute  questions 
of  fact  within  the  meaning  of  the  "Dispules" 
clause  of  this  contract.  The  general  Kability 
and  responsibility  of  the  Contractor  under 
this  clause  are  subject  only  to  the  following 
specific  limitations. 

(b)  The  Contractor  shall  not  be  responsible 
to  the  Government  for  and  does  not  agree  to 
hold  the  Government  harmless  from  loss  or 
damage  to  property  or  bodily  injury  to  or 
death  of  persons  if: 

(i)  The  unseaworthiness  of  the  vessel  or 
failure  or  defect  of  the  gear  or  equipment 
furnished  by  the  Government  contributed 
jointly  with  the  fault  or  negHgence  of  the 
Contractor  in  causing  such  damage,  injury  or 
death,  and  the  Contractor,  his  officers, 
agents,  and  employees,  by  the  exercise  of  due 
diligence,  could  not  have  discovered  such 
unseaworthiness  or  defect  of  gear  or 
equipment,  or  through  the  exercise  of  due 
diligence  could  not  otherwise  have  avoided 
such  damage,  injury,  or  death:  or 

(ii)  The  damage,  injury  or  death  resulted 
solely  from  an  act  or  omission  of  the 
Government  or  its  employees  or  resulted 
solely  from  proper  compliance  by  ofTicers. 
agents,  or  employees  of  the  Contractor  with 
specific  directions  of  the  Contracting  Officer. 

(c)  The  Contractor  shall  at  his  own  expense 
procure  and  maintain  insurance  during  the 
1erm  of  this  contract,  as  follows: 

(i)  Standard  Workmen's  Compensation  and 
Employer's  Liability  Insurance  and 
Longshoremen's  and  Harbor  Workers' 
Compensation  Insurance,  or  such  of  these  as 
may  be  proper  under  applicable  state  or 
Federal  statutes.  The  Contractor  may 


however,  be  self-insurer  against  the  risk  of 
this  subparagraph  (i).  if  he  has  obtained  the 
prior  approval  of  the  Contracting  Officer 
This  approval  will  be  given  upon  receipt  of 
satisfactory  evidence  that  the  Contractor  has 
qualified  as  such  self-insurer  uruler 
applicable  provision  of  law. 

(ii)  Bodily  Injury  Liability  Insurance  in  an 
amount  of  not  leas  than  $300,000  on  account 
of  anyone  occurrence. 

(iii)  Property  Damage  Liability  Insurance 
(which  shall  include  any  and  all  property, 
whether  or  not  in  the  care,  custody,  or  control 
of  the  Contractor)  in  an  amount  of  not  less 
than  $300,000  on  account  of  any  one 
occurrence. 

(d)  All  policies  of  insurance  required  under 
the  terms  of  this  contract  shalL  by 
appropriate  endorsement  or  otherwise, 
provide  that  no  cancellation  thereof  shall  be 
effective  for  such  period  as  may  be 
prescribed  by  the  laws  of  the  State  in  which 
this  contract  is  to  be  performed  and  in  no 
event  less  than  thirty  (30)  days  after  written 
notice  thereof  has  been  given  to  the 
Contracting  Officer. 

(e)  Satisfactory  evidence  of  the  required 
insurance  endorsed  as  required  in  (d)  above, 
shall  be  filed  with  the  Contracting  Officer 
prior  to  the  performance  of  any  work  under 
this  contract. 

(f)  The  Contactor  shall,  at  his  own  cost 
and  expense,  defend  any  suits,  demands, 
claims,  or  actions,  in  which  the  United  States 
might  be  named  as  a  codefendant  of  the 
Contractor,  arising  out  of  or  as  a  result  of  the 
Contractor's  performance  of  work  under  this 
contract,  whether  or  not  such  suit,  demand, 
claim,  or  action  arose  out  of  or  was  the  result 
of  the  Contractor's  negligence.  This  shall  not 
prejudice  the  right  of  the  Government  to 
appear  in  such  suit,  participate  in  defense, 
and  take  such  actions  as  may  be  necessary  to 
protect  the  interests  of  the  United  States. 

(g)  It  is  expressly  agreed  that  the 
provisions  contained  in  (c)  through  (0  of  this 
clause  shall  not  in  any  manner  limit  the 
liability  or  extent  of  liability  of  the 
Contractor  as  provided  in  (a)  and  (b)  of  this 
clause. 

(h)  In  the  event  that  the  Contractor  is 
indemnified,  reimbursed,  or  relieved  for  any 
loss  or  damage  to  Government  property,  he 
shall  equitably  reimburse  the  Government. 
The  Contractor  shall  do  nothing  to  prevent 
the  Government's  right  to  recover  against 
third  parties  for  any  such  loss,  or  damage 
and,  upon  the  request  of  the  Contracting 
Officer,  shall  at  the  Government's  expense, 
furnish  to  the  Government  all  reasonable 
assistance  and  cooperation  (including  the 
prosecution  of  suit  and  the  execution  of 
instruments  of  assignment  in  favor  of  the 
Government)  in  obtaining  recovery. 

(End  of  clause) 

252.247-7100    Evaluation  of  bids. 

As  prescribed  at  247.271-4(a)(l).  insert 
the  following  provision: 
EVALUATION  OF  BIDS  (FEB  1983) 

(a)  Bids  will  be  evaluated  on  the  basis  of 
total  aggregate  price  of  all  items  within  an 
area  of  performance  under  a  given  schedule. 
A  bidder  must  bid  on  all  items  within  a 
specified  area  of  performance  for  a  given 


schedule.  Failure  to  do  so  shall  be  cause  for 
rejection  of  the  bid  for  that  area  of 
performance  of  that  schedule.  Any  bid  which 
stipulates  minimum  charges  or  graduated 
prices  for  any  or  all  items  shall  be  rejected  ' 
for  that  area  of  performance  within  the 
schedule. 

(b)  In  addition  to  other  factors,  bids  will  be 
evaluated  on  the  basis  of  advantages  or 
disadvantages  to  the  Government  that  might 
result  from  making  more  than  one  award 
(multiple  awards).  For  the  purpose  of  making 
this  evaluation,  it  will  be  assumed  that  the 
sum  of  $250  would  be  the  administrative  cost 
to  the  Government  for  issuing  and 
administering  each  contract  awarded  under 
this  invitation,  and  individual  awards  will  be 
for  the  items  and  combinations  of  items 
which  result  in  the  lowest  aggregate  to  the 
Government,  including  such  administrative 
costs. 

(End  of  provision) 
ALTERNATE  1  (FEB  1963) 

As  prescribed  at  247.271-4(a)(l).  insert  the 
following  paragraph: 

(c)  Notwithstanding  (a)  above,  when 
"additional  services"  are  added  to  any 
schedule,  such  "additional  services"  items 
will  not  be  considered  in  the  evaluation  of 
bids. 

252.247-7101    Award. 

As  prescribed  at  247.271-4(a)(2),  insert 
the  following  provision: 
AWARD  (APR  1977) 

Award  shall  be  made  to  the  qualified  low 
bidder  by  area  under  each  of  the  specified 
schedules  to  the  extent  of  his  stated 
guaranteed  daily  capability  as  provided 
herein  and  the  clause  entitled  "Estimated 
Quantities."  The  Government  reserves  the 
right  to  make  an  award  of  two  or  more  areas 
to  a  singte  bidder  if  such  award  will  result  in 
an  overall  lower  estimated  cost  to  the 
Government.  The  Government  also  reserves 
the  right  to  award  additional  contracts,  as  a 
result  of  this  solicitation,  to  the  extent 
necessary  to  meet  its  estimated  maximum 
daily  requirements. 

(End  of  provision) 

252.247-7102    Estimated  quantities. 

As  prescribed  at  247.271 -4(a)(3),  insert 
the  following  provision: 
ESTIMATED  QUANTITIES  (MAY  1970) 

(a)  The  quantities  shown  by  area  of 
performance  for  each  item  in  this  solicitation 
are  the  Government's  estimates  of 
requirements  which  may  be  ordered  during 
the  period  of  the  contract 

(b)  The  Government's  estimated  maximum 
daily  requirements,  excluding  Saturday: 
Sunday:  National  State  and  local  holidays 
are  listed  below  by  area  of  performance 
within  each  schedule.  Bidders  must  complete 
the  "Bidder's  Guaranteed  Daily  Capability," 
which  must  equal  or  exceed  the 
Government's  minimum  acceptable  daily 
capability,  for  all  items  within  an  area  of 
performance  for  which  they  submit  bids. 
Failure  to  do  so  will  render  the  bid 
Ronresponsive. 
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(End  of  provision) 

252.247-7103    Schedule  formats. 

As  prescribed  at  247.271-4(a)(4).  insert 
the  following  clause; 

SCHEDULE  FORMATS  (APR  1984) 

Sc)iedule  I — Outbound  Services 

Item  1.  Complete  Service-Outbound  fHHGs/. 
Services  shall  include  premove  survey, 
servicing  of  appliances,  disassembly  of 
furniture  if  required,  preliminary  packing, 
inventorying,  tagging,  wrapping,  padding, 
packing  and  bracing  of  household  goods  in 
Government  owned  and  furnished  shipment 
containers  (Shipping  Container  FED  SPEC 
PPP-B-580  or  Air  Cargo)  at  owners 
residence,  or  at  Contractor's  facility  when 
ordered  by  the  Contracting  Officer,  properly 
securing  and  sealing  for  shipment,  weighing, 
obliterating  old  marking,  strapping,  and 
drayage  of  the  container  within  area  of 
performance.  Service  shall  include  loading  of 
shipment  on  line-haul  carrier's  equipment  at 
the  Contractor's  facility.  When  containers 
will  not  accommodate  all  articles  of  any  lot. 
loose  articles  shall  be  packed  in  the  said 
containers  before  any  over-packed  articles 
are  placed  therein.  Overflow  articles  which 
require  packing  and  containerization  shall  be 
paid  for  under  Item  3. 

Abea 


Estknai- 

ad 

annual 

Unil 

Unit 
pnca 

Total 

quantity 

a  At 

ownar's 

raddanca; 

(1) 

QCWT 

Contwv 

ar.  FED 

SPEC 

PPP-8- 

580. 

<2)Mr 

GCWT... 

C«go 

Contan- 

ar. 

b  At 

Con<rac- 

loft 

FacMy: 

(1) 

GCWT 

Contalrv 

ar.  FED 

SPEC 

PPP-8- 

580. 

(Z)Air 



QCWT 

Cargo 

Coniain- 

ar. 

Bidder's 

guaranteed 

daily 
capabiMy 


Item  2.  Outbound  (HHGs  From  Non- 
Temporary  Storage).  Service  shall  be  the 
same  as  Item  1  except  that:  (i)  household 
goods  shall  be  picked  up  at  a  non-temporary 
storage  facility  and  transported  to 
Contractor's  facility:  or  (ii)  household  goods 
shall  be  delivered  to  Contractor's  facility;  and 
(iii)  premove  survey,  servicing  of  appliances, 
preliminary  packing  and  accessorial  services 
shall  not  be  provided.  Overflow  articles 
requiring  containerization  will  be  paid  for 
under  Item  3. 

Ahfa 


a  Pickup  by 
Contrac- 
tor 

(1) 
Conlam- 
er.  FED 
SPEC 

ppp-a- 

580. 
(2)A» 
Cargo 
Contairv 
er 
b  Delivered 
to 

Contrac- 
tor 
(1) 
Contairv 
er.  FED 
SPEC 
PPP-»- 
580 
i2)A« 
Cargo 
Contairt- 


Ettknal- 

ad 
annual 
quanaiy 


Unit 


GCWT. 


GCWT.. 


GCWT. 


GCWT. 


Total 


(flepeel  a  and  b  above  lor  addnional  areas  as  needed.) 

Item  3.  Complete  Service-Outbound 
(HHCs-Overflow  Articles  and  HHGs 
Shipments  Requiring  Other  Than  PPP-B-580 
or  Air  Cargo  Containers).  Service  shall  be  the 
same  as  Item  1  or  Item  2  except  that  the  loose 
articles  may  be  drayed  to  Contractor's 
facility  when  ordered  by  the  Contracting 
Officer  for  containerization  in  Government- 
approved.  Contractor-furnished  containers. 

Area 


(Rapaal  a  and  bi  above  tor  addrtional 


areas  as  needed) 


Esamal- 

ad 

annual 

Unit 

Unit 
pnca 

Total 

quantly 

a  Overseas 

Padt 

(1) 

GCWT 

Ovar- 

llow 

and 

0««r- 

Mze 

Articles* 

(2)  Other 

GCWT 

SNp- 

b  Domestic 

Pack 

(1) 

GCWT 

Over- 

How 

and 

Over- 

soa 

ArtRlas*. 

AREA- 


- — Continued 


(2)  Other 

StMp- 


Estmat- 

ed 
annual 
quanaty 


Unit 


GCWT. 


Unit 
pnca 


Total 


(Repeat  a  and  b  above  tor  additional  areas  as  needed) 
*  The  overflow  bo>  twill  be  ol  lesser  size  than  speeded  in 
FED  Spec  PPP-B-580  and  must  be  hmiied  to  one  per 
shipment  Oversae  boies  are  kmiled  to  use  (or  items  which 
axcaad  the  dimeneions  o(  and  cannoi  be  accommodated  in  a 
>Kuau>viU  goods  shipping  container  (Fed  Spec  PPP-B-580) 
theretore  requHmg  a  specialty  built  bo»  One  or  more  of  this 
type  may  be  required  per  shipment  Those  boies  wiH  be 
constructed  n  accordance  with  Military  Specification  PPP-B- 
601.  Style  A  or  B  and.  m  arWDion.  win  be  caulked  durmo 
assemlMy 

Item  4.  Complete  Service-Outbound 
(Unaccompanied  Baggage).  Service  includes 
inventorying,  packing  in  Government 
approved  containers,  weighing,  strapping, 
obliteration  of  old  marking  and  marking  of 
unaccompanied  baggage.  Service  shall  be 
performed  at  owner's  residence.  (Service  may 
be  performed  at  Contractor's  facility  when 
ordered  by  the  Contracting  Officer.)  Drayage, 
if  required,  will  be  ordered  by  the 
Contracting  Officer. 

Area 


Item  5.  Outbound  Service-Unaccompanied 
Baggage  Packed  by  Owner  Service  shall 
include  weighing,  strapping,  banding, 
obliterating  old  markings,  and  marking. 
Service  may  include  (when  necessary] 
containerization  in  outer  shipping  containers 
as  ordered  by  the  Contracting  Officer. 
Drayage,  if  required,  will  be  ordered  by  the 
Contracting  Officer. 


Eslimal- 

ad 

annual 

Unit 

Unit 
price 

Total 

quantity 

a 

Goverrv 

meol* 

Fumahad 

Contain- 

ers: 

(11 

GCWT 

Drayage 

Inckided. 

(2) 

GCWT 

Orayaga 

Not 

mckjded 

b 

Contrac- 

tor- 

Fumohed 

Contain- 

ers: 
(1) 

GCWT.. 

Drayage 

Inckided 

(2) 

QCWT 

Drayage 

Not 

mckjded 

Federal  Register  /  Vol.  51.  No.  246  /  Tuesday.  December  23,  1986  /  Rules  and  Regulations 


46405 


Area_ 


Container- 
astion  Not 
Required: 
(I) 

Drayage 

Inckxiad 
(2) 

Drayaga 

Not 

Inckided. 
1. 
Contamer- 
salion 
Required: 
(1) 

Drayage 

tocluded 
(2) 

Oayage 

Not 

Inckided 


Estimat- 
ad 

arviual 
quantrty 


GCWT 


GCWT. 


GCWT.. 


GCWT. 


Unil 
price 


Total 


(Repeat  a  and  b.  above  tor  addHional  areas  as  needed ) 

Item  6.  Goods  of  Extraordinary  Value  (Hi- 
Value).  Service  shall  include  inventorying 
(each  item),  packing  in  Government- 
approved,  Contractor-furnished  containerfs), 
marking,  banding,  weighing,  and  cubing  at 
owner's  residence.  In  jurisdictions  where 
local  law  prohibits  the  certification  of 
portable  scales,  a  weight  certificate  will  not 
be  required.  Drayage,  if  required,  will  be 
ordered  by  the  Contracting  Officer. 

Area 


a.  Orayaga 
Inckided. 

b.  Drayaga 
Not 
Inckxted. 


ad 

annual 


Unit 


GCWT.. 
GCWT. 


Unit 

pftes 


Total 


(Repeat  tor  addMonal  araaa  as  needed-) 
See  clause  entitled  "Drayage"  tor  explar«liorv 

Item  7.  Storage.  Storage  of  containerized 
articles  shall  be  furnished  when  ordered  by 
the  Contracting  Officer.  Charges  shall  not 
commence  earlier  than  the  sixth  («)  workday 
following  dale  of  transportation  officer's 
receipt  of  notification  of  completion  of 
containerization  service.  Storage  charges 
apply  for  each  30-day  period  or  fraction 
thereof.  Date  of  release  from  storage  shall  not 
be  considered  in  computation  of  storage 
charges. 

Area 


Eslrnal- 

ed 
annual 
quatMy 

umi 

umt 

prica 

Total 

GCWT _., 

(Repeat  tor  addiOonal  areas  as  naadad.) 

Item  8.  Containers.  Under  this  item,  the 
Contractor  shall  supply  the  following  types  of 
containers  when  ordered: 


AREA- 


EstKnal- 

ad 
annual 
quantity 

Unit 

Unit 
price 

Total 

Container 

GCWT. 

GCWT 

FED 
SPEC 
PPP-B- 
580. 
Ar  Cargo. 
FED 
SPEC 
PPP-B- 
580. 

(Repeat  tor  additional  areas  as  needed.) 

Item  ft  Remarking  and  Coopering  Service. 

a.  Remarking  for  Shipments  for 
Reconsignment  or  Diversion.  Service  shall 
consist  of  obliteration  of  all  old  markings  and 
stenciling  of  necessary  information  on  loaded 
shipping  containers  scheduled  for 
reconsignment  or  diversion  when  ordered  by 
the  Contracting  Officer. 

Area 


Estimat- 
ed 


quantity 


Ural 


Unit 
prica 


Total 


(Repeat  lor  additional  araas  as  needed.) 

b.  Coopering.  Service  shall  consist  of  repair 
of  containers  not  to  exceed  30%  of  total  area 
of  shipping  container  or  cost  of  repairs  will 
not  exceed  50%  of  the  container  replecemenl 
cost  e«  necessary  when  ordered  by  the 
Contracting  Officer.  Minor  repair,  such  as 
replacement  of  bolls,  renailing  and  rebanding 
shall  be  accomplished  at  no  expense  to  the 
Government. 

Area 


ed 
■nmiw 
quanlily 


Unit 


each  piece.. 


Unit 


Total 


(Repeat  tor  additional  araas  as  neededj 

Items  10-14  Reserved  (See  DOD  FAR 
Supplement  47.271-4(a)(4).) 

RECAPITULATION  SCHEDULE  1 

Schedule  Total— Area $ — 


(Repeat  for  each  area  listed.) 
SCHEDULE  U— INBOUND  SERVICES 

Item  15.  Complete  service-inbound  (HHGs). 
Service  shall  include  drayage  to  owner's 
residence,  deconlainerizalion  and  unpacking 
of  loaded  containers  of  household  goods  and 
placing  goods  in  appropriate  rooms  as 
directed  by  owner  or  his  designated 
representative,  servicing  appliances, 
assembly  of  any  disassembled  articles  and 
removing  shipping  containers,  baneU,  boxes/ 
crates  and  debris  from  owner's  residence  and 
drayage  of  empty  contatneis  to  Contractor's 
or  Government  facility  as  directed  by 
Contracting  Officer. 


AREA- 


Estimal- 
ed 


quantily 


Unit 


GCWT.. 


Unit 


Total 


(Repeat  tor  additional  areas  as  needed.) 

Item  16.  Complete  service-inbound  (HHGs). 
Service  shall  be  same  as  Item  15  except  that 
drayage  of  shipment  to  residence  is  not 
required. 

AREA 


Estnial- 

ad 
annual 
quantity 


umt 


GWCT 


Unit 


Total 


(Repeat  tor  additional  areas  as  noortod.) 

Item  17.  Complete  service-inbound  (HHGs). 
Service  shall  be  same  as  Item  15  except 
removal  of  items  from  outer  container  will  be 
at  the  Contractor's  facility  and  articles  will 
be  drayed  to  owner's  residence.  This  service 
will  be  performed  only  upon  order  of  the 
Contracting  Officer. 

Area 


Esbmal- 

ed 
annual 

quantity 

umt 

Unit 
price 

Total 

GCWT 

.....T...:...: 

- 

^  -   ■ 

(Repeat  tor  additional  areas  aa  needed.) 

Item  18.  Inbound  service-contractor  facility 
(HHGs).  Service  shall  include  removal  of 
items  from  outer  shipping  containers)  at  the 
Contractor's  facility  and  delivery  of  articles 
to  property  owner,  motor  van  carrier  or 
commercial  non-temporary  storage 
Contractor  at  the  Contractor's  facility. 

Area 


Es«mal- 

e« 
annual 
quantity 


l>iit 


GCWT.. 


umi 


Total 


(Repeal  tor  additional  areaa  as  needed.) 

Item  19.  Complete  service-extra-ordinary 
value  items.  Service  includes 
deconlainerizalion  and  unpacking  of 
containers  at  owner's  residence,  and  removal 
of  shipping  containers  and  debris  from  the 
residence.  Drayage,  if  required,  will  be 
ordered  by  the  Contracting  Officer. 

Area 


a  Drayage 
Included. 

b.  Drayaga 
Not 


Estimat- 
ed 


quantily 


umt 


GCWT_ 
GCWT„ 


umt 


Tow 


(Repeat  lor  additional  ace(s  as  i 
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Item  20.  Complete  service-inbound 
(unaccompanied  baagagef.  Service  shall 
include  drayage  of  unaccompanied  baggage 
containers  to  owners  residence,  unpacking  of 
containers  and  removal  of  all  shipping 
containers  and  debris  from  the  residence 


Estniai- 
ad 


quanwy 


Unil 


GCWT 


pnc« 


Total 


(RapMI  tor  mkmnnm  areas  as  needed ) 

Item  21.  Complete  service-inbound 
(unaccompanied  baggage).  Service  shall  be 
same  as  Item  20  except  that  drayage  to 
residence  is  not  required. 

Abea___ 


Esumal- 
ad 

aiwiuit 
quanMy 


UM 


QCWT.. 


On* 
pnca 


Total 


(RepMl  tor  addraonal  areas  aa  needed ) 

Item  22.  Inbound  service-contractor  facility 
(unaccompanied  baggage).  Service  shall 
include  removal  of  unaccompanied  baggage 
from  outer  shipping  containers  for  pickup  by 
the  owner  at  the  Contractor's  facility. 


Eaanial- 
ed 

annual 
qusnwy 


Una 


GCWT.. 


UnN 


Tow 


(Repea)  tor  addmonal  areas  as  needed) 

Item  23.  Storage.  Storage  of  containerized 
articles  shall  be  furnished  when  ordered  by 
the  Contracting  Officer.  Charges  under  this 
item  shall  not  commence  earlier  than  the 
sixth  (6th)  workday  following  date  of 
notification  to  transportation  officer  of  arrival 
of  shipment.  Storage  charges  apply  for  each 
30-day  period  or  fraction  thereof.  Date  of 
release  from  storage  shall  not  be  considered 
in  computation  of  storage  charges. 

Area 


Estmal- 
ed 


quanMy 


UM 


Gom.. 


Unn 
pnca 


Total 


(Repeat  tor  adiMKmal  areas  as  needed  | 

Item 24.  Remarking/coopering senice. 

a.  Remarking  of  shipments  for 
reconsignment  or  diversion.  Service  shall 
consist  of  obliteration  of  all  old  markings  and 
stenciling  of  necessary  information  on  loaded 
shipping  containers  scheduled  for 
reconsignment  or  diversion  when  ordered  by 
the  Contracting  Officer. 


Eskmat- 

ad 
annual 

quantity 

Urat 

umt 
pnce 

Total 

QCWT 

(Repeat  tor  additional  areas  as  needed ) 

Area_ 


Estmal' 

ed 

imnual 
quantity 


Unt 


NCWT 


Unt 
pnca 


Total 


b.  Coopering.  Service  shall  consist  of  repair 
of  containers  not  to  exceed  30%  of  total  area 
of  shipping  container  or  cost  of  repairs  will 
not  exceed  fifty  percent  (50%)  of  the 
container  replacement  cost  as  necessary 
when  ordered  by  the  Contracting  Officer. 
Minor  repair  such  as  replacement  of  bolts, 
renailing  and  rebanding  shall  be 
accomplished  at  no  expense  to  the 
Government. 


I  Estmat- 

•d 

arvMial 

quantity 


Unll 


Un« 


Total 


(Repeal  tor  addNnnal  areas  aa  needed) 

Items  2S-28 /Reserved/ (See  DoD  FAR 
Supplement  247.27l-4(a)(4).) 

Recapitulation  Schedule  II 

Schedule  Total— Area $ 

Schedule  III— Intra-dfy  and  Intra-area  Moves 

Item  29.  Complete  service  for  intra-city  and 
intra-area  moves.  Service  shall  include  a 
premove  survey,  servicing  of  appliances, 
packing  at  owner's  residence  to  protect 
household  goods  properly  during  transit, 
tagging  of  items,  inventorying,  loading, 
weighing,  drayage.  unloading,  unpacking,  and 
placing  of  each  article  in  owner's  residence 
(new)  as  directed  by  owner  or  his  designated 
representative  and  removal  of  all  empty 
containers  and  material  from  residence. 
Service  shall  be  in  conformance  with 
provisions  of  MIL-STD-212D.  except  that  all 
service  shall  be  performed  within  times 
stipulated  in  clause  entitled  'Time 
Requirements," 

Area 


Ealimal- 

ad 


quantity 


Unt 


NCWT.. 


IMI 


Total 


(Rape«  tor  addiftonal  arras  as  needed) 

Item  30.  Storage.  Storage  of  articles  shall 
be  furnished  incident  to  services  performed 
under  Item  29  when  ordered  by  the 
Contracting  Officer.  Storage  charges  apply 
for  each  30-day  period  or  fraction  thereof. 
Date  of  release  from  storage  shall  not  be 
considered  in  computation  of  storage  charge*. 


(Insert  vvtien  requred ) 

Recapitulation  Schedule  III 

Schedule  Total— Area $ 

(Repeat  for  each  area  listed.) 
(End  of  clause) 

252.247-7104    Scope  of  Contract 

As  prescribed  at  247.271 -4(b)(1).  insert 
the  following  clause: 
SCOPE  OF  CONTRACT  (APR  1977) 

The  Packing  and  Containerizalion 
Contractor,  hereafter  referred  to  as 
Contractor,  shall  furnish  services  and 
materials  for  the  preparation  of  personal 
property  (including  servicing  of  appliances) 
for  movement  or  storage,  drayage  and  related 
services.  Unless  otherwise  indicated  in  the 
Schedule,  the  Contractor  shall  (i)  furnish  all 
materials  except  Government-owned 
containers  (Container,  Federal  Specification 
PPP-B-580  and  Air  Cargo),  all  equipment, 
plant  and  labor  and  (ii)  perform  all  work  in 
accomplishing  containerization  of  personal 
property  for  overseas  or  domestic  movement 
or  storage;  stenciling:  cooperage;  drayage  of 
personal  property  in  connection  with  other 
services;  and  decontainerization  of  inbound 
shipments  of  personal  property.  Excluded 
from  the  stibpe  of  this  contract  is  the 
furnishing  of  like  services  or  materials  which    " 
are  provided  incident  to  complete  movement 
of  personal  property  when  purchased  by  the 
Through  Government  Bill  of  Lading  method. 
(End  of  clause) 

252.247-7105    Period  of  contract 

As  prescribed  at  247.271-4(b)(2).  insert 
the  following  clause: 

PERIOD  OF  CONTRACT  (MAY  1970) 

This  contract  shall  begin  1  January  19 

and  shall  end  31  December  19__.  both  dates 
inclusive.  Provided,  however,  that  any  work 
ordered  before,  and  not  completed  by.  the 
expiration  of  this  contract  period  shall  be 
governed  by  the  terms  of  this  contract. 
Orders  requiring  commencement  of 
performance  more  than  15  days  after  the 
expiration  date  shall  not  be  placed  iinder  this 
contract. 

(End  of  clause) 

252.247-7106    Ordering  limitation. 

As  prescribed  at  247.271-4(b)(4).  inse  t 
the  following  clause: 

ORDERING  UMITATION  (MAY  1970) 

Ordering  for  items  of  supplies  or  services 
required  will  be  placed  under  this  contract  by 
the  Government  and  performed  by  the 
Contractor  holding  the  initially  awarded 
contract,  to  the  extent  of  his  guaranteed 
maximum  da«y  ctipabihty.  However,  the 
Contractor  may  accept  an  additional  quantity 
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in  excess  of  his  capability  to  accommodate  a 
single  order.  Orders  for  additional 
requirements  will  be  placed  with  and 
performed  by  the  next  higher  Contractor  to 
the  extent  of  his  guaranteed  maximum  daily 
capability  in  a  like  manner.  This  procedure 
will  be  repeated  until  the  Government's  total 
daily  requirement  is  fulfilled.  In  the  event  this 
procedure  does  not  fulfill  the  Government's 
total  daily  requirement,  additional  orders 
may  be  offered  under  the  contract  to 
Contractors  without  regard  to  their 
guaranteed  maximum  daily  capability.  - 

(End  of  clause) 

252.247-7107    Contract  ar*M  of 
performanc*. 

As  prescribed  at  247.271-4(b)(5).  insert 
the  following  clause: 

CONTRACT  AREAS  OF  PERFORMANCE 
(MAY  1970) 

(a)  All  areas  of  performance  described  in 
(b)  below  will  be  considered  to  include  the 
Contractor's  facility  regardless  of 
geographical  location. 

(b)  Service  shall  be  performed  within  the 
following  defined  areas  of  performance 
which  include  terminals  identified  therein: 
(Define  each  area  of  performance  as  required; 
see  DoD  FAR  Supplement  247.271-2(b). 

(End  of  clause) 

252.247-7108    Requirenwnts. 

As  prescribed  at  247.271-4(b)(6),  insert 
the  following  paragraph: 
REQUIREMENTS  (APR  1984) 

(f)  Orders  issued  during  the  effective  period 
of  this  contract  and  not  completed  withi^  that 
time  shall  be  complete^  by  the  Contractor 
within  the  time  specified  in  the  order;  and  the 
rights  and  obligations  of  the  Contractor  and 
the  Government  respecting  those  orders  shall 
be  governed  by  the  terms  of  this  contract  to 
the  same  extent  as  if  completed  during  the 
effective  period  of  this  contract. 

(End  of  clause) 

252.247-7109    Facllitto*. 

As  prescribed  at  247.271-4{b)(7).  insert 
the  following  clause: 
FACILITIES  (DEC  1982) 

(a)  As  the  minimum  standard  for 
qualifications  of  a  Contractor's  warehouse,  it 
must  have  either  (i)  an  acceptable  automatic 
sprinkler  system:  or  (ii)  a  supervised  fire 
detection  and  reporting  system.  Installied  fire 
protective  systems  must  be  accredited  by  the 
cognizant  fire  insurance  rating  organization 
for  insurance  rate  credit.  Additionally,  the 
facility  will  be  protected  by  an  adequate 
water  supply  for  fire  fighting  and  a  fire 
department  which  is  responsive  24  hours  a 
day.  Statements  from  the  cognizant  fire 
insurance  rating  organization,  municipal  fve 
department,  or  local  authority,  having 
jurisdiction,  will  be  used  as  a  basis  for 
determining  the  sufficiency  or  ^equacy  of  a 
fire  fighting  water  supply  and  the 
rasponsiveness  of  a  fire  depariment  to 
protect  a  facility. 

(b)  The  following  information  shall  be. 
furnished  by  the  Contractor  upon  receipt  of 
award: 


Evidence  of  the  following  kinds  and 
minimum  amounts  of  insurance  covering 
work  herein  to  be  performed  by  the 
Contractor.  The  Contractor  shall  maintain  at 
least  the  minimum  coverage  stated  below  * 
throughout  the  contract  period.  Each  policy 
shall  (x>ntain  an  indorsement  that 
cancellation  or  material  change  in  the  policy 
shall  not  be  effective  until  after  a  30-day 
written  notice^  is  furnished  to  the  Contracting 
Officer. 

(1)  Workmen's  Compensation  Insurance 
$* 


(2)  Comprehensive  General  Liability 
Insurance  $  * . 

(3)  Automobile  Liability  Insurance 
$* 

(End  of  clause) 

*  The  insurance  coverage  specified  in  FAR 
28.307-2  is  the  minimum  insurance  required. 
Additional  coverage  and  higher  limits  may  be 
required  by  the  Contracting  Officer. 

252.247-7110    P«rfonnanc«. 

As  prescribed  at  247.271-4(b)(8),  insert 
the  following  clause: 
PERFORMANCE  (APR  1977) 

(a)  The  services  called  for  hereunder  shall 
be  performed  in  conformance  with  the  latest 
issue  of  MIL-STD  212.  "Preparation  of 
Household  Goods  for  Shipment  or  Storage 
and  Related  Services,"  in  effect  on  date  of 
solicitation,  for  Schedules  I  and  II,  unless 
otherwise  directed  by  the  Contracting 
Officer.  The  following  are  desired  minimum 
stowage  factor  standards  in  stuffing  of 
shipping  containers: 

(1)  For  Federal  Specifications  PPP-B-580 
containers— 4.7  net  lbs.  per  gross  cubic  foot 
of  container  cube. 

(2)  For  air  cargo  containers — 8.9  net  lbs.  per 
gross  cubic  foot  of  container  cube.  Failure  to 
meet  the  above  standards  may  be  cause  for 
rejection  of  the  service  performed  unless  the 
Contractor  can  demonstrate  the  standards 
cannot  be  met.  (The  term  "stuffing"  as  related 
to  containers  means  loading  of  personal 
property  into  shipping  containers.) 

(b)  Labor  employed  to  perform  pickup  and 
delivery,  inventorying,  packing,  crating, 
weighing,  marking,  loading,  drayage, 
unpacking,  blocking,  bracing,  and  other 
services  described  herein  shall  be  competent 
in  the  performance  of  such  services. 

(c)  Inventory  of  shipment  shall  be 
accomplished  pursuant  to  provisions  of  the 
latest  issue  of  MIL-STD  212  in  effect  on  date 
of  solicitation. 

(d)  All  services  shall  be  performed  in 
accordance  with  the  priority  order 
established  by  the  Contracting  Officer. 

(e)  MILr^TD  2T2,  "Military  Standard- 
Preparation  of  Household  Gtwds  for 
Shipment  and  Storage  and  Related  Services," 
and  applicable  specifications  referred  1o 
therein  are  available  for  reference  in  the  local 
procurement  or  transportation  offices. 

(f)  When  pickup  of  shipments  is  part  of 
line-haul  service,  the  Contractor  shall 
perform  loading  on  freight  carrier^s   , 
equipment  at  Contractor's  facility. 


(End  of  clause) 

252^47-71 1 1    Tkne  requirements. 

As  prescribed  at  247.271-4(b)(9),  in«ert 
the  following  clause: 
TIME  REQUIREMENTS  (MAY  1970) 

(a)  The  Contractor  shall  commence 
containerize tion  of  household  goods  or 
unaccompanied  baggage  at  owner's  residence 
or  Contractor's  facility  on  the  date  specified 
by  the  Contracting  Officer.  If  c»ntainerizalion 
is  ordered  at  Contractor's  facility,  the 
household  giM>ds  or  unatxompanied  baggage 
shall  be  picked  up  on  the  date  and  within  the 
hours  specified.  Unless  a  longer  period  is 
authorized  by  the  Contracting  Officer,  the 
maximum  containerization  time  allowed  at 
the  Contractor's  facility  shall  be  three  (3) 
working  days  following  specified  pickup  date 
for  household  goods  and  two  (2)  working 
days  following  specified  pickup  date  for 
unaccompanied  baggage. 

(b)  The  Contracting  Officer  or  his 
designated  representative  shall  normally  give 
the  Contractor  notice  to  commence 
containerization  or  to  pick  up  household 
goods  or  baggage  shipments  at  least  twenty- 
four  (24)  hours  prior  to  the  date  specified. 

(c)  Delivery  or  removal  of  household  goods 
or  unaccompanied  baggage  to  or  from 
owner's  residence,  or  containerization  of 
household  goods  or  unaccompanied  baggage 
at  owner's  residence,  shall  commence 
between  the  hours  of  8:00  a.m.-12  p.m.  (noon) 
or  12  p.m  (noon)-5:00  p.m.  as  specified, 
Monday  through  Friday,  officially  declared 
National,  State  or  local  holidays  excluded: 
The  Contracting  Officer  may  authorize 
performance  of  services  at  other  times  when 
agreed  to  by  the  owner  or  his  authorized 
agent  and  the  Contractor. 

(d)  The  Contractor  shall  accept  and  pick  up 
inbound  shipments  of  household  goods,  or 
unaccompanied  baggage,  effect  delivery 
thereof  to  the  destination,  and  shall  unload 
and  unpack  the  same  on  the  date  and  within 
the  hours  specified  by  the  Contracting  Officer 
during  the  woricing  hours  set  forth  above.  The 
Contractor  will  notify  the  Contracting  Officer 
upon  arrival  of  a  shipment  but  not  later  than 
the  morning  of  the  next  workday.  Delivery 
shall  be  effected  within  two  (2)  working  days 
following  date  of  receipt  or  notification  of 
arrival  unless  otherwise  specified, 

(End  of  clause] 

252.247-7112    Demurrage. 

As  prescribed  at  247.271-4(b){10}. 
insert  the  following  clause: 
DEMURRAGE  (MAY  1970) 

The  Contractor  shall  be  liable  for  all 
demurrage,  detention,  or  other  charges 
accruing  as  a  result  of  his  faMure  to  load  or 
unload  trucks,  height  cars,  freight  terminals, 
vessel  piers,  or  warehouses  within  the  free 
time  allowed  under  applicable  rules  and 
tariffs. 
(End  of  dfiuse) 

252J47-7t13    Van*,    ',r'^:;^.  ''■^'i^.,' j|; 

As  prescribed  at  Z47i71-4(bMll). 
insert  the  following  clauae: 


VANS  (MAY  1970) 

Vans  uwd  in  transporting  unpacked  dnd 
uncnited  furniture  than  be  of  the  closed  type 
and  shatt  be  lupptied  ivtrti  sufficient  clean 
pud*,  covers,  and  any  othet  equrpaient  to 
protect  peraooai  property  adtH)uaicly  during 
transit  and  delivery  Vehicles  used  in 
transporting  containerixnd  peraoiwl  prup«rty 
may  be  Iha  open  type  Pnivided.  a 
weatherproof  tarpaulin  ia  used  to  protect  the 
sMpment. 

(Hnd  of  clause) 

»^3«7-7114    Orayag*. 

Aa  prescribed  at  247.271-4(bKt2). 
insert  the  following  clause: 
ORAYACE  (APR  1977) 

(a)  Drayage  under  the  Schedula*  of  Items  in 
this  contract  shall  inchjde  all  sutbotind  or 
inbotind  hauling  of  loo««  artidea. 
containerized  shipments  and  eaitpty 
Covemment  containers  within  the  area  of 
performance  as  defined  in  the  clause  enHtied. 
"Contract  Areas  of  f^rformance."  Each  area 
includes  the  Contractor's  facility,  storage 
warehouse  other  than  Contractor^  fecHity. 
frequently  used  air  and  surface 
transportation  terminals,  military  inataibtion 
shipping  offices  and  ocean  or  river  terminals/ 
piers.  The  price  of  each  item  of  service 
includes  drayage  within  the  area  awarded. 
UNlesa  otherwise  provided  in  the  item. 

(b)  Repositioning  of  empty  Covemment 
containers  within  the  contrsctnal  are«  of 
performance,  shall  be  as  directed  by  the 
Contracting  Officer  or  his  dengnaied 
representative  at  no  addflionai  coal  to  the 
Covemnent 

(End  of  dause) 

2S2J47-711S    UAWy. 

As  prescribed  at  247.271 -4{bMl3). 
insert  the  following  clause: 

UABnJTY()ULl9ao) 

(a)  "Article"'  means  any  shipping  piece  or 
package  and  its  contents. 

(b)  If  notified  within  one  (T|  y^ar  after 
deiiveiy  that  the  owner  has  discovered  loss 
ordfcBMge  to  his  property,  the  Contractor 
■9«as  le  indemnify  the  owner  for  loss  of  or 
diimage  to  the  owner's  property  which  arises 
from  any  cause  while  it  is  in  the  Contractor's 
possession  as  followr 

(i)  Non-negligent  damage.  The  Contractor 
shall  indemnify  owners  for  any  loss  of  or 
damage  to  their  property  which  results  from 
any  cause,  other  than  the  Contractor's 
negligence,  at  a  rate  not  to  exceed  sixty  cents 
(S.60)  per  pound  per  article. 

(ii)  Negligent  damage.  When  loss  or 
damage  is  caused  by  the  negligence  of  the 
Contraclof.  he  shall  be  liable  for  the  full  cost 
of  satisfactory  repair  or  for  the  current 
replacement  value  of  the  arUde.  The 
Contractor  shall  make  prompt  payment  to  the 
owner  of  the  property  fof  any  loss  or  damage 
for'which  the  Contractor  is  liable. 

(c)  In  the  absence  of  evidence  or  supporting 
dodHsentaUon  which  places  liability  on  a 

-  carrier  or  another  Contnctor.  the  destioation 
Con tiBctor.  will  be  presumed  to  be  liable  for 
the  loss  or  damage  of  which  It  is  timely 
notified 


/  Vol  W.  Wft.  a46  y  Tuesday.  December  2a  19«t  /  Rules  end  ReguteHons 


(Bnd  of  daose) 

2S2.247-7116    Erroneous  ahipHMnU. 

As  prescribed  at  247.27l-4(bKl4), 
insert  the  following  dause: 
ERRONEOUS  SHIPMENTS  (MAY  1977) 

(a)  It  shall  be  the  responaibihiy  of  the 
Contractor  at  his  expense  to  have  articles  of 
personal  properly  which  he  inadvenentfy 
packed  with  goods  of  other  than  the  rightful 
owner  forwarded  to  the  rightlul  owner  by  the 
quickest  means  of  transportation,  as  selected 
by  the  Contracting  Officer. 

(b)  Farther,  it  shall  be  the  responsibility  of 
the  Contractor  lo  insure  that  all  shipments 
have  been  stenciled  correctly.  When  a 
shipment  is  forwarded  to  an  incorrect 
address  due  to  incorrect  stenciling  by  the 
Contractor  or  bis  personaeL  the  shipment 
shall  be  relumed  with  the  le«st  possible 
delay  lo  its  rightful  owner  by  a  mode  of 
transportation  selected  by  the  Cootractijif 
Officer.  The  Contractor  shall  be  liable  for  all 
costs  incurred  indudii^  charges  for 
preparatioa  drayage  and  tiansportation. 

(e)  li  shaft  be  the  responsibihiy  of  the 
Contractor  to  deliver  to  the  designated  air  or 
surface  terminal  all  pieces  of  a  shipment,  in 
one  lot.  at  the  same  time.  Pieces  of  one  lot  not 
included  In  delivery  and  remaining  at 
Contractor's  fidHty  after  the  departure  of  the 
original  shipment  sliall  he  forwarded  to  the 
owner  with  the  least  possible  delay  by  a 
mode  of  transportation  selected  by  the 
Contracting  Officer  or  his  designated 
representative  The  Contractor  shall  be  liable 
for  all  additional  transportation  costs 
incurrad  in  excess  of  wiial  it  would  b«we  ooet 
the  Government  had  the  entire  lot  been 
shipped  at  the  same  time. 

(Bnd  of  dause) 

252^7-7117    AddWonel  RMvlilng 
■wiffucDOfie. 

As  prescribed  at  247.271-4(b)(15). 
insert  the  following  clause: 

ADDITIONAL  MARKING  INSTRUCTIONS 
(MAY  1970) 

(a)  All  containers  of  professional  books, 
papers  or  equipment  shall  be  stenciled 
"Profesaional  Books.  Paper.  EquipmetM  "  and 
their  weighU  shall  be  shown  separately  on 
packing  lists. 

(b)  Unaccompanied  baggage  containers 
shall  be  marked  as  such. 

(End  of  clause) 

252^47-71 1«    WetgN  certWcetes. 

As  prescribed  at  247.27l-«(b)(ie). 
insert  the  following  clause: 
WEIGHT  CERTinCATES  (MAY  1970) 

A  weight  certificate,  in  triplicate,  from  a 
certiried  scale  or  weightmaster  shall  be 
submitted  to  the  transportation  officer  for  all 
outboimd  shipments. 

(End  of  clause) 

252.247-711*    Report  of  tost/dntaged 
matertat. 

As  preMhbed  at  M7.271-^b)(17). 

Insert  the  foUovtrhig  daose:  ^;  :"• 


REPOItT  or  IXtST/DAMACRD  MATERIAL 
(APR  1977) 

It  shall  he  the  responsibility  of  the 
Contractor  when  making  delivery  lo  preoure 
a  separate  report  luting  all  articles  lost  or 
damagsd  and  descnbing  such  l»ss  w  damage. 
This  report  will  be  forwarded  to  the 
transportaXion  officer  within  seven  (7) 
working  days  after  the  delivery  of  the  goods. 
(End  of  ciaose) 

252.247-7120    Subcontractlne. 

As  prescribed  at  247.271 -4(b)(l«). 
insert  the  following  clause: 
SUBCONTRACTING  (MAY  1970) 

The  Coatractor  shall  not  subcontract 
without  the  prior  written  approval  of  the 
Contracting  Officer  The  facilities  of  any 
approved  Subcontractjw  shall  meet  the 
minimum  standards  required  by  this  contract. 
(OmI  of  clause) 

252.247-7121    AddMtonai  servtces. 

As  prescribed  at  247.271 -4(b)(l 9), 
insert  the  following  clause: 

AUOrriONAL  SERVICES  (APR  1977) 

Additional  serrices  not  included  In  the 
schedule,  but  required  for  satisfactory 
completion  of  services  ordered  under  this 
contract  shall  be  provided  at  a  rale  not  in 
excess  of  the  rate  for  like  services  as 
contained  in  applicable  Military  Rate 
Tenders  or  in  the  absence  of  a  Military  Rate 
Tender,  applicable  tariff  in  effect  at  time  of 
order. 

(End  of  dause) 

252.247-7200    Ocean  transportation  of 
Qovernment-owned  suppNss. 

As  prescribed  at  247.507(S-70).  insert 
the  following  clause: 

OCEAN  TRANSPORTATION  OF 
GOVERNMENT-OWNED  SUPPLIES  (NOV 
1963) 

The  Contractor  shall  advise  the 
Contracting  Officer  of  any  proposed 
transportation  by  ocean  vessels  of 
Government-owned  property  In  the 
possession  of  the  Contractor  or  his 
subcontractors  (induding  property  under 
which  title  will  pass  to  the  Covemment  prior 
lo  such  transportation).  Such  property  shall 
subsequently  be  transported  only  on  United 
Stales-flag  vessels  as  directed  by  the 
Contracting  Officer. 
(End  of  dause) 

2S2J49-7000    SpscW  termination  costs. 

In  accordance  with  249.70Q3(a).  insert 
the  foDowmg  dause: 

SPECLM,  TERMINA-nON  COSTS  (APR  1984) 
(a)  Notwtthslandiitg  the  Limitation  of  Cost/ 
Limitation  of  Funds  clause  of  this  contract, 
the  Contractor  shall  not  include  in  its 
estimate  of  costs  mcurred  or  to  be  incurred. 
any  iimounl  for  special  termination  costs,  as 
herein  defined,  lo  which  the  Contractor  may 
be  entitled  in  the  event  this  contract  is 
lenoinated  far  the  convenience  of  the 
Govertunent  The  Contractor  agrees  le    -•;:?;'  '' 
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perform  this  contract  in  such  a  manner  that 
the  Contractor's  claim  for  such  special 

termination  costs  will  not  exceed  S _. 

The  Covemment  shall  have  no  obligation  to 
pay  the  Contractor  any  amount  for  the 
special  termination  costs  in  excess  of  this 
amount.  Spedal  termination  costs  are  defined 
as  costs  only  in  the  following  categories: 

(1)  severance  pay  as  provided  in  FAR 
31.205-6{g): 

(2)  reasonable  costs  continuing  after 
termination  as  provided  in  FAR  31.20&-42(b): 

(3)  settlement  of  expenses  as  provided  in 
FAR  31.205-42(g); 

(4]  costs  of  return  of  field  service  personnel 
from  sites  as  provided  in  FAR  31.205-35  and 
FAR31.205-«6{c);  and 

(5)  costs  in  categories  (1).  (2).  (3).  and  (4) 
above  to  which  subcontractors  may  be 
entitled  in  the  event  of  termination. 

(b)  In  the  event  of  termination  for  the 
convenience  of  the  Government,  this  clause 
shall  not  be  construed  as  affecting  the 
allowability  of  special  termination  costs  in 
any  manner  other  than  limiting  the  maximum 
amount  payable  therefor  by  the  Goverament. 

(c)  This  clause  shall  remain  in  full  force 
.And  effecLiiatil  thiaxontcacl  js  fitUy  funded. . 

(End  of€taiisp1  — 

252.251-7000    Ordering  front  Goveminent 
supply  sources. 

As  prescribed  at  251.107,  insert  the 
following  clause: 

ORDERING  FROM  GOVERNMENT  SUPPLY 
SOURCES  (APR  1984) 

(a)  Contractors  placing  orders  under 
Federal  Supply  Schedules  or  Personal 
Property  Rehabilitation  Price  Schedules  shall 
follow  the  terms  of  the  applicable  schedule 
and  authorization  and  include  with  each 
order 

(1)  A  copy  of  the  authorization  (unless  a 
copy  was  previously  furnished  to  the  Federal 
Supply  Schedule  or  Personal  Property 
Rehabilitation  Price  Schedule  Contractor). 

(2)  The  following  statement: 
This  order  is  placed  under  written 

authorization  from dated 

. In  the  event  of  any 

Inconsistency  between  the  terms  and 
conditions  of  this  order  and  those  of  your 
Federal  Supply  Schedule  contract  or  Personal 
Property  Rehabilitation  Price  Schedule 
contract,  the  latter  will  govern. 

(3)  The  complete  addressles)  to  which  the 
Contractors  mail,  freight,  and  billing 
documents  are  to  be  directed. 

(b)  If  a  Federal  Supply  Schedule  Contractor 
refuses  lo  honor  an  order  placed  by  a 
Government  Contractor  under  an  agency 
authorization,  Ihe  Contractor  shall  report  the 
drcumstances  to  the  General  Services 
Administration.  FFN.  Washington,  DC  20406, 
with  a  copy  to  Ihe  authorizing  office. 

(c)  Contractors  placing  orders  under 
nonmandalory  schedule  contracts  and 
requirements  contracts  issued  by  GSA.  Office 
of  Information  Resources  Management,  for 
automated  data  processing  equipment, 
software  and  maintenance,  communications 
equipment  and  supplies,  and  teleprocessing 
services,  shall  follow  the  terms  of  the 
applicable  contract  and  the  procedures  In  (a) 
(1).  (2),  and  (3)  above. 


(d)  Contractors  placing  orders  for 
Govemment  stock  shall — 

(1)  Comply  with  the  requirements  of  the 
Contracting  Officer's  authorization,  using 
FEDSTRIP  or  MILSTRIP  procedures,  as 
appropriate; 

(2)  Use  only  Ihe  GSA  Form  1948-A,  Retail 
Services  Shopping  Plate,  when  ordering  from 
GSA  Self-Service  Stores: 

(3)  Order  only  those  items  required  in  the 
performance  of  their  contracts;  and 

(4)  Pay  bills  from  Covemment  supply 
sources  promptly  upon  receipt  of  billings. 

(e)  Authorizations  for  subcontractors  to 
utilize  Govemment  supply  sources  shall  be 
requested  only  by  the  prime  Contractor  and 
shall  not  be  granted  without  approval  of  the 
prime  Contractor. 

(End  of  clause) 

252.251-7001    Use  of  Interagettey  motor 
pool  vet>ici«s  and  related  services. 

As  prescribed  in  251.205,  insert  the 
following  clause: 

USE  OF  INTERAGENCY  MOTOR  POOL 
VEHICLES  AND  RELATED  SERVICES  ( ATO 

1984)        -.  --      

(a)  Authorized  Contractors  shall  submit 
requests  for  interagency  motor  pool  vehicles 
and  related  services  in  writing  to  the 
appropriate  GSA  Regional  Customer  Service 
Bureau,  Attention:  Motor  Equipment  Activity; 
except  that  requests  for  more  than  five 
vehicles  shall  be  submitted  to  General 
Services  Administration.  FTM,  Washington. 
DC  20406,  and  not  to  the  regions.  Each 
request  shall  include  the  following: 

(1 )  Two  copies  of  the  agency  authorization 
to  obtain  vehicles  and  related  services  from 
GSA. 

(2)  The  number  of  vehicles  and  related 
services  required  and  period  of  use. 

(3)  A  list  of  the  Contractor's  employees 
who  are  authorized  to  request  vehides  and 
related  services. 

(4)  A  listing  of  the  make,  model,  and  serial 
numbers  of  Contractor-owned  or  leased 
equipment  authorized  to  be  serviced. 

(5)  Billing  instructions  and  address. 

(b)  Contractors  requesting  unusual 
quantities  of  vehicles  should  do  so  as  far  in 
advance  as  possible  to  facilitate  availability. 

(c)  Contractors  authorized  to  use 
interagency  motor  pool  vehides  and  related 
services  shall  comply  with  the  requirements 
of  41  CFR  101-39  and  the  operator's  packet 
furnished  with  each  vehide. 

(d)  Contractors  shall  establish  and  enforce 
suitable  penalties  for  their  employees  who 
use  or  authorize  the  use  of  Govemment 
vehicles  for  other  than  performance  of 
Govemment  contracts. 

(e)  The  Contractor  shall  assume,  without 
the  right  of  reimbursement  from  the 
Govemment.  the  cost  or  expense  of  any  use 
of  motor  pool  vehides  and  services  not 
related  to  the  performance  of  the  contract. 

(f)  Authorizations  for  subcontractors  to 
utilize  interagency  motor  pool  vehides  and 
related  services  shall  be  requested  only  by 
the  prime  Contractor  and  shall  not  be  granted 
without  the  approval  of  the  prime  Contractor. 


(End  of  clause) 

252.252-7000    StmpHfied  supply  contract 
required  dauaes. 

The  following  dause  for  fixed-price 
supply  contracts  may  be  used  only  by 
contracting  offices  authorized  by  their 
Department  to  use  the  test  procedtires  of 
the  DoD  Contract  Simplification 
Programj 

SIMPUFIED  SUPPLY  CONTRACT       ^^"^-  - 
REQUIRED  CLAUSES  (APR  1984) " 

The  da  uses  set  forth  below  by  reference 
are  incorporated  herein  with  the  same  force 
and  effect  as  if  set  forth  in  full. 


'rwe  and  dale 


Oeliniliont  (APR  1864) _.. 

OHicial*  No*  «0  BwwW  (APR  1864)... 
GrituMS  (APR  1864). 


Agunsl  Conknganl  Fsas  (APR 


Covenant 

1964) 

New  Matanal  (APR  1964) _._ 

Used  or  RecondHioned  Malerlal.  R«*ldual 
"  HiMdIufy.  and" rmiiiai  Gwwnwiert  Suf - 

pki*  Propetty  (APR  1864) 

Pnonues.  AHocatnnt  and  ASMmanM  (APR 

1964) _ 

Vviatton  m  Quantity  (APR  1964) _ _._ 

UtMzatton  ol  Small  Buanesa  CoAoatns  and 

Smal  Diaadvanlaged  BmJnan  Conoama 

(APR  1864) - _ - 

Uttzation  ol  Latxir  Swphia  Araa  Conoamt 

(APR  1864) -. 

Notice  10  the  (Sovammanl  ol  Labor  Oia- 

pulas(APR  1984) 


FAAorOoO 

FAM 

siniataanl 
oauae 


Convict  Labor  (APR  18S4) ;. 

W^stvltealey    PuMe    ConMol    Act    (APR 

1864) _ 

Equal  Opportunity  (APR  1S64)  

Atfrmativc  Ac«on  lo>  Speciat  Disabled  and 

Vietnam  Era  Veterans  (APR  1964) 

Alfiimalwe  Action  for  llandicipparl  Woikars 

(APR  1864) 

Buy  Amencan  Act.  Trade  Agreements  Act. 

arx)  the  BaiarKe  ol  Payments  Program 

(APR  1864) - 

Federal.    State,    and   Local   Tanas    (APR 

1964)._ 

Payments  (APR  1984) 

DiscounU  tor  Prompt  Payment  (APR  1964)... 

miarest  (APR  1864) _ 

Assignment  ol  Claima  (APR  1964) 

lnvo««s  (OCT  1862) 

Disputes  (APR  1984) _ -.... 

Changes— f1xe*Pnce  (APR  1904) — - 

Contractor   InspacSon  flaquirsmanli  (APR 

1864) - 

Inspection   o)    Supptes    Fhie^Prica    (APR 

1984) 

ResponsftiMy  tor  Suppkes  (APR  1964) 

Termination  lor  Convenence  ol  Sie  (3ovanv 

ment  (Pwed  Pnee)  (APR  1964). — 

Oetault  (Fned  Pnca  Supply  and  Saryica) 

(APR  1864) - - _.. 


B2.202-1 
62.203-1 
S2.203-3 

S2  203-S 
S2.210-« 


52.210-7 


S2.212-6 

52.212-0 


52.21  »-• 
52.220-3 

52.222-1 

52222-3 

62.222-20 
52X22-26 

52.222-36 

62  222-36 

252  225-7006 

52.228-3 

52  232-1 

52  232-6 

52.232-17 

52.232-23 

2S2.232-7000 
52.233-1 
52.243-1 

52.246-1 

52.246-2 
52  246-16 

52.24S-2 


(End  of  clause) 

252.252-7001    Simpflfled  services  contract 
required  clauses. 

The  following  clause  for  fixed  price 
services  contracts  may  be  used  only  by 
contracting  offices  authorized  by  their 
Department  to  use  the  test  procedures  of 
the  DoD  Contract  Simplification 
Program: 


4M10      Feckml 
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SIMPdFffiD  SERVICES  CONTRACT 
REQUIRED  CLAUSES  (APR  19M) 

The  clauses  set  forth  h«tow  by  referance 
are  incorporated  herein  with  the  same  force 
and  effect  as  if  s<-t  birth  in  fuO 


TMtantfdMa 


Diitiimum  (»Pn  fW4j 

Omcmtma  to  BenaM  (APR  H«4> ..„„. 
GflSlllMI  (APB  1984)     _     „ 


r»f*  a  ooo  mM 


V*n  1984) 

0<    Snv« 


Susness    Con- 


ftrnrwrri  Cencama  (APfl  1SB4) 

U«Sz4lion  o(  Labor  Su/plus  Ana  Can- 

eema  (APR  19«4> 

to  ««•  Gooamnwit  at 

»  (APR  t8«4« 

Cowwi  USor  (APR  1964) 

Wok    Houra    wd 

Ovarame  Corapatv 

I  (JAN  1964) 

Pwinm  and  Bate  Payiot  Record! 
ilMt  I0S4> 


0»- 


E«alOppanuni^CAPR  iaW|„ 
ANnakM    Acnon    lor    SpacMI 

atalad  and  Ma««m  Em 

♦APR  I9e4> _ 

A«n»al)»a    Acton    lor 

Wortiata  (APR  tSS4) 

Service  CorKraa  AcJ  o<   1965  UAN 

19»4)        

Federal.  SMMi  SM  Local  Tsm*  (APR 

19S4I  _.. _ _ 

PayraaiKs  (APR  i9S4) 


l>«ctimts  tor  Pioinpi  PaymaM  (APR 

1984)  _._ 

Intarvsi  (APR  1984) 


Ass^mem  at  Om<m  (APR  1M41. 

Invoices  (OCT  1982) 

Ospules  (APR  1964V 

Owrigee— Pi«a«*Prlca    A*    H    (APR 

1984)  _ _ 

l^apecfcoo    a# 

(APn  1984) ^ 

Oatau*  (Fl«(»Pao»  Sanpty  Md  Sar^ 

•at  (APR  tt84> 


DA«  7-103  I6(ai 

OAR  7-tOaiMtO 
U22?-2e 


S2.Z22-3S 

S2  222-36 

OAR  7-«a03L4l(a) 

52229-3 
52J32-1 

52  232-8 

52:232-17 
52^32-23 

52  233-1 

52  2*3-1 

52.2I46-4 

52249-6 


(End  «f  clause) 

252.2S2-70O2    ShnpMisd  supply  and 
—rvic<a  prevlaloiw  (nagoHafd). 

The  following  solicitation  provision 
for  fixed  price  negotiated  contracts  may 
be  used  only  by  contracting  ofTices 
authorized  by  their  Department  to  use 
the  test  procedures  of  the  DoD  Contract 
Simplification  Progranr 
SIMPUFIHD  SUPPLY  AND  SERVICES 
PROVISIONS  (NEGOTIATED)  (APR  19S4) 

The  solicitation  provisions  set  forth  below 
by  reference  are  incorporated  herein  with  the 
■ame  force  and  effect  as  if  set  forth  in  fuiL 


TOaanddMa 

FAR 

prowmn 

Sollcitttloo  DaAnnnns  (APR  1984) 

Unn«»asan(y  Elaborala  PropoMe  or  Quota- 
KomlAPR  f9*4>_ ....„ 

•On»(A«»  I9e4»...._ , 

52  215-5 
52215-7 
52^5-6 

^  ■       il'l     T"'»fT  V*°^  tl** 

S2215-6 

52.215-12 

ReaMciion  an  Otadoaara  and  Uaa  at  OMa 

t*p«  «e4j .           .     ._    . 

Pmiaiiuii  m  OHars  (APR  \iem~~—^     _ 

sa^tv-is 

E^ianwan   la    Pntftetm   OUmn   M>n 

vm^ 

92.^19-14 

P«*»e  tt>  AikiM  nila.  (AO*  lam^ 

SUtS>1S 

Corsacl  Aa«d  (APR  ^m»^ -   ,           , 

Otaar  0*  Pracsdaoca  (APR  1964)^ ... 

52.21  S>I6 

■ 

52  202-1 
52.201-1 
52  203-3 

Sej«S-5 


5(.2ta-« 


S2^2»-3 


52  222-1 
52  222-3 


(End  of  pmvisien^ 

252^52-7003    Simplifiwl  supply  i 
•erviCM  provisions  (advsrttssd^ 

The  following  solicitation  provision 
for  fixed-price  advertised  contracts  may 
be  used  only  by  contracting  ofCces 
authorized  by  their  Department  to  use 
the  test  procedures  of  the  DoD  Contract 
Simplification  Pix)gram; 

SIMPUFIED  SUPPLY  AND  SERVICES 
PROVISIONS  (ADVERTISED)  (APR  19B4) 

The  solicitation  provisions  set  forth  below 
by  reference  are  incorporated  herein  with  the 
same  force  and  effect  as  if  set  forth  in  full. 


TWa  and  data 


OMWttna    rcnaal 

(APR  196«»; 

Adwowladtfeiiiaiil  o«  Amandmams  to  (nMuT 

bona  tot  Bid*  (APR  1964>. 

False  Statemeott  <n  BkJs  (APR  ia64) 

Submosiori  o«  8id»,( APR  1984)  . 
£«P<and*on    id    Pnaapaclau 


1984) ._ 


(APR 

Pa*a«  10  SMmr  Bid  (APR"T9e4it~~.'l~."  .!.. 
Comracl    Award— Formal    Advartami    (APR 

1984) ._ ..     _ 

Order    al 
(APR  f«64| 


FAR 


Pnparaeona)  BkI>.(APR  18641. 


\ 


52.214-1 

U2I4-3 
52.214-4 

52214-S 

SI2.214.6 
52214-9 

52-214-10 

52^4-11 
52.214-12 


(End  of  Provision) 

252^70-7000    Automatic  data  procMsino 
c«««»es— 9«nond. 

252.270- 7(»1     Warranty  eicluston  and 
■mHatlon  of  damages. 

As  prescribed  at  270.310(a),  insert  the 
following  clause: 

WARRANTY  EXCLUSION  AND 
UMITATION  OF  DAMAGES  (FEB  19tJ3) 

Except  as  expressly  set  forth  in  writing  in 
this  agreement,  or  except  as  provided  in  the 
ConUactor  Representation  clause,  if 
applicable,  and  except  for  the  implied 
warranty  of  merchantability,  there  are  no 
warranties  expressed  or  implied.  In  no  event 
will  the  contractor  be  liable  to  the 
Govemmenl  for  conaac^uential  damages  as 
defined  in  the  Uniform  Commercial  Code. 
Section  £-7l&.  in  effect  in  the  District  of 
Columbia  as  of  (amiary  1, 1973;  I.e.. 
Consequential  danaKea  resoltmg  from  the 
seller's  breach  Include: 

(a)  Any  loss  resulting  from  general  or 
particular  requirements  and  need  of  wfaidi 
the  seller  at  the  time  of  contracting  had 
reason  lo  know  and  wtM)  ca«M  not 
reasonably  be  prevented  by  cover  or 
otherwise:  and 

(b)  Injury  to  person  or  property 
proximately  resulting  from  any  breach  of 
warranty. 

(Endofdaose) 

252.270-7002    Contractor  representation. 

As  prescribed  at  ZJQJilOih).  insert  Ihe 
foUowing  datise: 


«X)NTRArrTO«  REPRESEWATION  (APR 

Unless  the  Contractor  expressly  plates 
otherwise  in  his  proposal,  where  functional 
requirements  are  expressly  staled  as  part  of 
the  requirements  of  this  lolicilaljon,  the 
Conlraclor.  by  responding,  represents  that  in 
ils  opinion  Ihe  system/item  proposed  is 
capdiile  of  meeting  those  requirements. 
However,  once  the  system/item  is  accepted 
by  the  Government,  conlraclor  responsibility 
under  thie  clause  ceases.  In  the  event  of  any 
inconsistency  between  Ihe  detailed 
specification  and  the  functional  specification 
contained  in  Ihe  solicitalinn.  the  former  wiH 
control. 

(End  of  cluuse) 

252.270-7003    Ried  prtce  optlona. 

As  prescribed  at  270.310(c).  insert  the 
following  clause: 

(The  data  requh-ed  for  the  •fill-ins"  should 
be  suitably  highlighted,  and  inapplicable 
bracketed  portions  should  be  deleted). 
FIXED  PRICE  OPTIONS  (APR  1984) 

(a)  This  solicilalion  is  being  conducted  on 
the  bdsis  that  known  requirements  extend 
beyond  the  initial  contract  period  (and 
exceed  Ihe  basic  quantity*)  to  t>e  awarded, 
but  dun  lo  the  unavailability  of  funds, 
including  statutory  limitations  on  obligations 
of  funds,  the  options  caniwt  be  exercised  at 
the  time  of  award  of  the  initial  contract. 
There  is  a  reasonable  certainly  that  funds 
will  be  available  thereafter  lo  permit  exercise 
of  the  options.  Because  realistic  competition 
for  Ihe  option  periods  (and  quanlily')  is 
impracticable  once  the  initial  contract  Is 
awarded,  it  is  in  best  interest  of  the 
Govemmenl  lo  evaluate  options  in  order  to 
eliminate  the  possibility  of  a  ■"buy-in". 

(b)  In  order  to  safeguard  the  integrity  of  the 
Government's  evaluation  and  because  the 
Government  is  required  to  acquire  ADPE  and 
related  items  on  the  basis  of  fulfilling  (he 
systems-life  requirement  at  Ihe  lowest  overall 
cost,  price  and  other  factors  considered, 
requirements  for  optional  periods  (and 
additional  quanlities')  as  well  as  initial 
requirements  will  be  evaluated  for  award  on 
a  fixed-price  basis.  Since  the  systems  or 
items  lo  be  acquired  under  the  solicitation 
have  an  expected  life  of  * '  months  (hereafter 
referred  to  as  "system  life"  or  "item  life",  as 
appropriate),  and  since  lowest  system  (item) 
life  cosU  are  synonymous  with  iuwe»t  overall 
costs,  the  contract  remitiog  from  a 
solicitation  will  contain  opUons  at  Tixed 
prices  for  renewals  for  subsequent  periods 
based  on  fiscal  years  throughout  the 
projected  system  (item)  Ufe  (and  options  al 
fixed  prices  for  all  sUted  optional  quanlities 
of  supplies  or  services  not  included  in  the 
initial  requirements ').  Despite  the  foregoing, 
ofierurs  are  reminded  that  although  the 
evahialMMi  that  will  lead  to  coalraci  award 
will  be  based  on  system  (item)  life  ceete..  Ihe 
award  of  the  initial  contract,  as  «v«U  «»  the 
exercise  of  the  optiont.  is  depesdenl  not  aniy 
on  Ihe  eentiaited  existence  of  Ihe  requirement 
•ed  (he  avaiUhtlily  of  funds  but  also  on  an 
affirmative  determination  that  each  exercise 
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of  an  option  is  in  Ihe  best  interest  of  Ihe 
Government. 

(c)  Options  included  in  offers  submilled  in 
response  to  this  solicitation  will  be  evaluated 
as  follows: 

(1)  Firm  fixed  prices.  To  be  considered 
acceptable  under  the  solicitation,  offerors 
must  offer  (i)  fixed  prices  for  the  initial 
contract  period  for  the  initial  systems  or 
items  being  acquired,  (ii)  fixed  prices  or 
prices  which  can  be  finitely  determined  for 
each  separate  option  renewa)  period,  which 
prices  must  remain  in  effect  throughout  that 
period,  and  (iii)  fixed  prices  or  prices  which 
can  be  finitely  determined  for  all  required 
option  quantities.* 

(2)  Evaluation  of  prices.  Offers  will  be 
evaluated  for  purposes  of  award  by  adding 
the  total  prices  of  all  optional  periods  (and  all 
stated  optional  quantities')  to  the  total  price 
for  the  initial  contract  period  covering  the 
initial  system  or  items.  These  prices  will  be 
adjusted  by  the  appropriate  discount  factors 
shown  in  *"  of  the  solicitation  document. 
Evaluation  of  option  prices  will  not  obligate 
the  Government  lo  exercise  the  options. 
Offers  which  do  not  include  fixed  or 
determinable  system  (item)  life  prices  cannot 
be  evaluated  for  Ihe  total  systems-life 
requirement  and  will  be  rejected.  Offers 
which  meet  the  mandatory  requirements  will 
be  evaluated  on  the  basis  of  lowest  overall 
cost  to  the  Government,  price  and  other 
factors  considered.  Evaluated  optional 
features,  if  any,  will  also  be  evaluated, 

(3)  Separate  charges.  Separate  charges,  in 
any  form,  are  not  solicited.  Offers  containing 
any  charges  for  failure  to  exercise  any  option 
will  be  rejected. 

(d)  Selection  of  an  offer  shall  be  made  on 
the  basis  of  lowest  overall  cost,  price  and 
other  factors  considered,  to  the  Government 
provided  that  the  contract  price  reasonably 
represents  the  value  of  bona  fide  fiscal  year 
requirements,  rather  than  representing,  to  any 
extent,  a  portion  of  any  other  fiscal  year's 
requirements.  This  determination  with 
respect  to  the  contract  price  shall  be  made 
after  consideration  of  such  factors  as 
commercial  catalog  prices  for  short-term 
leases,  offeror  system  startup  expenses, 
mulliyear  price  protection,  assured  system- 
life  availability  of  equipment  software,  and 
vendor  support.  If  a  determination  is  made 
that  an  offer  does  not  meet  these  criteria,  that 
offer  cannot  be  accepted  for  award. 

(e)  Award  of  an  initial  contract  will  not 
obligate  the  Government  to  exercise  any 
contractual  option.  Prior  to  exercising  any 
option,  the  Government  will  make  a 
determination  that  (i)  funds  are  available,  (ii) 
the  requirement  covered  by  the  option  fulfills 
an  existing  need  of  the  Government,  and  (iii) 
the  exercise  of  the  option  is  the  most 
advantageous  method  of  fulfilling  the 
Government's  need,  price  and  other  factors 
considered. 

(f)  Failure  to  exercise  an  option  shall  not 
obligate  the  Government  to  pay  any  charges 
other  than  the  contract  price  including 
exercised  options. 

(End  of  clause) 

*  Delete  when  inapplicable. 

*  •  Insert  the  specific  number  of  months 
applicable  lo  the  solicitation. 


***  Insert  location  in  the  solicitation  where 
appropriate  discount  factors  and  the 
contemplated  payment  schedule  are 
specified. 

252.270-7004    Option  to  extend  tt>e  term 
of  the  contract 

As  prescribed  at  270.310(d),  insert  the 
following  clause: 

OPTION  TO  EXTEND  THE  TERM  OF  THE 
CONTRACT  (APR  1984) 

This  contract  is  renewable  at  the  prices 
stated  elsewhere  in  the  contract,  at  the  option 
of  the  Government,  by  the  Contracting 
Officer  giving  written  notice  of  renewal  to  the 
Contractor  by  the  first  day  of  each  fiscal  year 
of  the  Government  or  within  30  days  after 
funds  for  that  fiscal  year  become  available, 
whichever  dale  is  the  later.  Provided,  that  the 
Contracting  Officer  shall  have  given 
preliminary  notice  of  the  Government's 
intention  to  renew  at  least  ****  days  before 
this  contract  is  to  expire.  Such  a  preliminary 
notice  of  intent  lo  renew  shall  not  be  deemed 
to  commit  the  Government  to  renewals.  If  the 
Government  exercises  this  option  for 
renewal,  the  contract  as  renewed  shall  be 
deemed  to  include  this  option  provision. 
However,  the  total  duration  of  this  contract, 
including  the  exercise  of  any  options  under 
this  clause,  shall  not  exceed  *  *  months. 

(End  of  clause) 

*  *  Insert  the  specific  number  of  months 
applicable  to  the  solicitation. 

****  Insert  30  days  unless  a  longer  period 
is  appropriate. 

252^^70-7005    Option  for  increased 
quantities. 

As  prescribed  at  270.310(e).  inseil  the 
following  clause: 

OPTION  FOR  INCREASED  QUANTITIES 
(FEB  1983) 

The  Government  may  increase  the  items 
called  for  herein  by  the  quantities  stated  and 
at  the  unit  prices  specified  elsewhere  in  this 
contract.  The  Contracting  Officer  may 
exercise  this  option  at  any  time  within  the 
period  specified  in  the  contract  by  giving 
written  notice  to  the  Contractor.  Delivery  of 
items  added  by  exercise  of  this  option  shall 
be  in  accordance  with  the  delivery  schedule 
set  forth  elsewhere  in  this  contract. 
(End  of  clause) 

252.270-7006    Discontinuance  repricing. 
As  prescribed  at  270.310(f).  inseil  the 
following  provision: 
DISCONTINUANCE  REPRICING  (APR  1984) 

(a)  By  the  incorporation  of  this  solicitation 
provision,  the  Government  indicates  its 
willingness  to  incorporate  into  the  resulting 
contract  the  clause  al  252.270-7006, 
Discontinuance  of  Rental  and  Repricing, 
which  is  an  alternative  lo  standard 
termination  for  convenience  procedures  in 
appropriate  circumstances. 

(b)  The  following  example  illustrates  the 
operation  of  the  clause: 

—Monthly  rental  price  for  the  period  in 
which  the  discontinuance  date  falls  for  the 
discontinued  item  as  stated  in  the  contract. 
$80 


—Monthly  rental  price  for  the  item  effective 
at  the  time  of  initial  award  of  the  system 
contract  as  stated  in  the  vendor's  ADP 
schedule  contract  (or  the  established 
commercial  catalog  price  at  the  same  time, 
if  lower  or  if  no  ADP  schedule  contract 
effective).    S120 

— Months  of  rental  prior  to  the 

discontinuance  date  during  the  initial  or 
option  contract  period  of  performance  in 
which  the  discontinuance  date  occurs.    $10 

— Rental  charges  earned  during  the 

applicable  period  of  performance  (10x$90). 
$900 

— Discontinuance  charges  to  be  added  at 
discontinuance  date  ($120— $90  X 10).    $300 

— Total  rental  charges  plus  discontinuance 
charges  ($900-1^  $300).     $1,200 

— Ceiling  on  total  of  rental  changes  and 
discontinuance  repricing  charges  (12x$90). 
$1,060 

— Total  price  during  period  for  the 

discontinued  item  ($1,080  ceiling  lower 
than  total  rental  earned  plus 
discontinuance  charges).    $1,060 
(c)  Offeror  election.  Tlie  undersigned 

offeror agrees  to, : 

declines,  the  incorporation  of  the 

Discontinuance  of  Rental  and  Repricing 

clause  in  any  contract  which  may  result  from 

this  solicitation. 

(End  of  provision) 

252.270-7007    Discontinuance  of  rental 
and  repricing. 

As  prescribed  at  270.310(g).  insert  the 
following  clause: 

DISCONTINUANCE  OF  RENTAL  AND 
REPRICING  (APR  1984) 

(a)  The  Government  may,  in  lieu  of  a 
termination  under  the  Termination  for 
Convenience  of  the  Government  clause  of 
this  contract,  during  the  initial  or  any  option 
period  of  performance  of  this  contract, 
discontinue  rental  of  any  equipment  or 
software  on  a  date  specified  in  a  written 
notice  provided  to  the  Contractor  not  less 
than  30  days  prior  to  the  specified 
discontinuance  date.  The  Government  may 
discontinue  the  rental  on  shorter  notice  when 
agreed  lo  by  the  Contractor. 

(b)  In  the  event  of  discontinuance  of  rental 
under  (a)  above,  the  Government  shall  pay 
termination  repricing  charges  to  the 
Contractor  as  computed  in  accordance  with 
this  paragraph  (b).  The  charges  shall  be  the 
remainder  obtained  by  subtracting  the 
contract  monthly  rental  price  effective  at  the 
discontinuance  date  for  the  discontinued 
equipment  or  software  item  from  the  monthly 
rental  price  for  ihe  item  under  the  GSA/ADP 
schedule  contract  or  the  established 
commercial  catalog  price,  whichever  is  less, 
effective  at  the  time  of  award  of  the 
contract's  initial  period  of  performance, 
multiplied  by  the  number  of  months  the  item 
was  rented  during  the  particular  contract 
period  of  performance  (initial  or  option)  in 
which  the  discontinuance  was  effective. 
Provided,  in  no  event  shall  the  total  of 
termination  repricing  charges  and  the 
contract  rental  price  for  the  number  of 
months  the  item  was  rented  during  the  period 
in  which  discontinuance  was  effective 
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exceed  Jhe  contract  price  for  the  rtem  for  the 
entire  period. 

(cj  The  provisions  of  this  clause  shall 
prevail  when  notice  pursuant  to  this  cJause  is 
made. 

(End  of  clause) 

252^70-700$     Rights  In  privacy 
ufsguanto. 

As  prescribed  at  270.904.  insert  the 
following  clause: 

RIGHTS  IN  PRIVACY  SAfTGUARDS  (APR 
19B4) 

fa)  The  details  of  any  and  all  safeguards 
that  the  Contract  may  design  or  develop 
under  this  contract  shall  become  and  remain 
the  property  of  the  Government  and  shall  not 
be  published  or  disclosed  in  any  manner 
without  the  express  wriUao  consent  of  the 
CovenunenL 

(h)  The  details  of  any  and  all  safeguards 
that  may  be  revealed  to  the  Contractor  by  the 
GovernaenI  in  the  course  of  performing 
under  this  contract  shall  not  be  published  or 
disclosed  in  any  manner  without  the  express 
written  consent  of  the  Government. 
(End  of  clause) 

252  J7O-7009    Access  to  contractor 
fadiitiM  and  racord»— privacy  safeguards 
inipvclhNL 

As  prescribed  at  270.904.  insert  the 
following  clause: 

ACCESS  TO  CONTRACTOR  FACIUTIES 
AND  RECORDS— PRIVACY  SAFEGUARDS 
INSPECTION  (APR  1964) 

(d)  The  Government  shall,  following 
presentation  of  advance  written  notice  of 

days  be  afforded  fiiil.  free,  and 

uninhibited  bcc«m  to  all  faciUtie»and 
installations,  and  to  all  technical  capabilittea 
and  operations,  and  to  all  documentation, 
records,  and  data  bases  for  the  purpose  of 
carrying  out  a  program  of  inspection  to 
ensure  continued  efTicacy  and  efikiency  of 
safeguards  against  threats  and  hazards  to 
daU  security,  integrity,  and  conndentialily. 

(b)  in  the  event  that  new  ur  unanticipated 
threats  or  hazards  are  discovered  by  either 
tha  Goverament  or  the  contractor,  or  that 
existing  safeguards  have  ceased  lo  function, 
the  discoverer  shall  immediately  t>riitg  the 
situatioa  to  the  attention  of  the  other  party. 
Mutual  agreeni>ent  shall  then  be  reached  on 
chnng<>8  or  corrections  to  existing  safeguards 
or  institution  of  new  safeguards  with  final 
determination  of  appropriateness  being  made 
by  the  Government.  The  cost  of  such  i.hangea 
or  corrections  shall  be  a  matter  of 
negotiation.  The  Government's  liability  is 
limited  to  an  equitable  adjustment  of  cost  fur 
such  changes  or  corrections,  and  the 
Government  shall  not  be  liable  for  claims  of 
loiis  of  business,  damage  to  reputation  or 
dam(>ges  of  any  other  kind  arising  from 
discovery  of  new  or  ananticipaled  threats  or 
hazards,  or  any  public  or  private  disclosure 
thereof. 


(End  of  clause) 

252.270-7100    Fedwai  information 
processing  star>dards  pubicatlons  (FIPS 
PUB)  clause. 

252.270-7101     American  Standard  Code 
for  Information  Intarchango  (ASCtI)  system 
requirements. 

As  prescribed  at  270.1103(aMl).  insert 
the  following  clause: 

AMERICAN  STANDARD  CODE  FOR 
INFORMATION  INTERQIA.NGE  (ASCII) 
SYSTFA4  REQUIREMENTS  (APR  19&1) 

The  system,  upon  receiving  a  hardware  or 
software  command,  shall  accept  data  on 
magnetic  tape,  paper  tape,  or  any  other  input 
media  covered  by  an  approved  Federal 
Information  Processing  Standards  Publication 
(FIPS  PUB)  in  ACSII  code  and  collating 
sequence  prescribed  in  FTPS  PUB  1-1  and  in 
the  format  prescribed  in  FIPS  PUBS  2.  3-1.  25. 
SO.  or  other  applicable  FIPS  PUBS.  Such  data 
may  be  translated,  if  necessary,  into  a  form 
that  the  proposed  equipment  can  internally 
process  provided  that  upon  receiving  a 
hardware  or  software  command  the  proposed 
equipment  can  produce  the  processed  data  on 
magnetic  tape,  paper  tape,  and  other  output 
media  in  the  ACSII  code  and  collating 
sequence  prescribed  in  FIPS  PUB  1-1  and  in 
the  format  pre9crit)ed  in  FIPS  PUBS  2..  3-1. 
25.  SO,  or  other  applicable  FIPS  PUBS. 
(End  of  clause) 


252.270-7102 
■nd  punches. 


Punched  paper  tape  fMdefs 


As  prescribed  at  27ail03{a)(2),  insert 
the  following  clause: 

PUNCHED  PAPER  TAPE  READIES  AND 
PUNCHES  (APR  1984) 

I^inched  paper  tape  equipment  shall  be 
capable  of  reading  and  punching  in  the 
prescribed  American  Standard  Code  for 
Information  Interchange  (ASCII)  code  and 
format  speciFied  in  FITS  PUBS  1-1  and  2. 
(End  of  clause) 

252.270-7 103    Recorded  magnetic  tape  for 
Information  interchange  (MO  CPt.  NRZt). 

As  prescribed  at  270.1103(aK3).  matsri 
the  following  clause: 

RECORDER  MAGNETIC  TAPE  FOR 
INFORMATION  INTERCfiANCE  (800  CPL 
NRZl)  (APR  1964. 

All  9-track  digital  magnetic  tape  recording 
and  reproducing  equipment  employing  V^ 
inch  wide  tape  at  the  recording  density  of  flOO 
characters  per  inch  (CPI),  incfuding 
associated  programs.  shaU  provide  the 
capability  to  accept  and  generate  recorded 
tapes  in  compliance  with  the  requirements 
set  forth  in  FIPS  PUB  3-1. 

(Fjid  of  clause) 

252.270-7104    Rectangular  holes  in  12-row 
punched  carda. 

As  prescribed  at  270.1103(a)(4).  Insert 
the  following  clause: 


RECTANGirLAR  HOLES  IM  12-ROW 
PUNCHED  CARDS  (FF.B  1983) 

AjU  punching  or  reading  equipment  utilizing 
12-row  3V4-inch  punched  cards  used  in  data 
processing,  communications,  and  similar 
operabons  shall  be  capable  of  punching  and 
reading  rectangular  holes  of  a  size  and 
U)cation  specified  in  HPS  PUB  13. 

(End  of  clause). 

252.270-7 1 05    Hotterlth  punched  card 
code. 

As  prescribed  at  27ail03(a)(.S),  in.sert 
the  following  clause: 

HOLLERITH  PUNCHED  CARD  CODE  (APR 
1984) 

All  punching  or  reading  equipment  utilizing 
12-row  3V4-inch  wide,  rectangular  hole 
punched  cards  used  in  data  processing.    ' 
communications,  and  similar  operations  shjill 
be  capat>le  of  punching  or  reading  the  Code 
for  Information  Interchange.  FIPS  PUB  1-1.  or 
one  of  the  approved  Subsets  of  the  Standard 
Code  for  Information. 

(End  of  dause) 

2S2.270-710i    Sutweto  of  the  standard 
code  for  Information  interchange. 

As  prescribed  at  270.110.3(a)(6).  insert 
the  following  clause: 

SUBSETS  OF  THE  STANDARD  CODE  FOR 
INFORMATION  INTERQIANCE  (APR  1984) 
Printers:  display  devices:  data  acquisition, 
preparation,  and  transcription  devices:  data 
communication  terminal  devices:  punched 
card  equipment;  and  other  data  processing  or 
communications  equipment  not  requiring  the 
12&-chiiracter  set  of  the  Federal  Code  of 
Information  Interchange.  FIPS  PUB  1-1.  shall 
conform  lo  one  of  the  approved  character 
Subsets  of  the  Standard  Code  for  Information 
Interchange,  FIPS  PUB  15.  Printers  of  the 
"chain"  or  "train"  or  other  replaceable 
symbol  technology  may  also  be  provided 
with  optional  subsets  having  a  different 
number  of  characters  from  those  specified  in 
FIPS  PUB  15  int  order  to  increase  the  printers 
repertoire  of  symbols  or  the  printer's  speed 
as  required  for  local  use.  provided  the  ability 
to  interchange  information  by  the  selected 
character  subpart  (FIPS  PUB  15)  is  retained  in 
the  data  processing  system. 

(End  of  clause) 

252.270-7107    Rowcharts,  symt>ots,  and 
their  usage  In  Information  processing. 

As  prescribed  at  27ail03{a)(7).  insert 
the  foHowing  clause: 

H.OWCHARTS.  SYMBOI.S.  AND  THEIR 
USAGE  IN  INFORMATION  PROCESSING 
(FEB  1983) 

Alt  new  information  pn>ceasti^  syslem 
documentation  involving  the  use  of 
flowcharts  that  may  result  from  this 
solicitation  shall  comply  with  FIPS  PUB  24 
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(End  of  clause) 

252.270-7108    Recorded  magnetic  tape  for 
information  Interchange  (1600  CPI,  Phase 
Code  0). 

As  prescribed  at  270.1103(a)(8),  insert 
the  following  clause: 

RECORDED  MAGNETIC  TAPE  FOR 
INFORMATION  INTERCHANGE  (1600  CPI. 
PHASE  CODE  O)  (APR  1984) 

All  9-track  digital  magnetic  tape  recording 
and  reproducing  equipment  and  employing 
Vi-inch  wide  tape  at  the  recording  density  of 
1.600  characters  per  inch  (CPI)  phase  ' 
encoded,  including  associated  programs, 
shall  provide  the  capability  to  accept  and 
generate  recorded  tape  in  compliance  with 
the  requirements  set  forth  in  FIPS  PUB  25. 

(End  of  clause) 

252.270-7109    One-Inch  perforated  paper 
tape  for  Information  interchange. 

-  As  prescribed  at  270.1103(a)(9),  insert 
the  following  cTiuse:  ' 

ONE-INCH  PERFORATED  Py6»ER  TAPE 
FOR  INFORMATION  INTERCHANGE  (APR 
1984) 

All  one-inch  wide  perforated  paper  tape 
and  related  8-channel  paper  tape  punch  and 
reading  equipment  which  are  utilized  in 
Federal  information  processing  systems, 
communication  systems,  and  associated 
terminals  employing  perforated  paper  tape 
equipment,  shall  provide  the  capability  to 
accept  and  generate  tape  in  compliance  with 
the  requirements  set  forth  in  FIPS  PUB  28. 

(End  of  clause) 

252.270-71 10    Take-up  reels  for  the  one- 
Inch  pertorated  tape  for  Information 
Interchange. 

As  prescribed  at  270.1103(a)(10),  insert 
the  following  clause: 

TAKE-UP  REELS  FOR  THE  ONE-INCH 
PERFORATED  TAPE  FOR  INFORMATION 
INTERCHANGE  (APR  1984) 

All  one-inch  perforated  tape  take-up  reels 
and  related  devices  employing  such  reels. 
Including  paper  tape  readers,  punches,  and 
related  tape-handling  equipment,  which  are 
used  in  Federal  information  processing 
systems  and  associated  equipment  employing 
such  devices,  shall  provide  the  capability  to 
accept  one  of  the  two  types  of  reels  specified 
in  FIPS  PUB  27. 

(End  of  clause) 

252.270-71 1 1  Software  summary  for 
describing  computer  programs  and/or 
automated  data  systems. 

As  prescribed  at  270.1103(a)(ll),  insert 
the  following  clause: 

SOFTWARE  SUMMARY  FOR  DESCRIBING 
COMPUTER  PROGRAMS  AND /OR 
AUTOMATED  DATA  SYSTEMS  (APR  1984) 

All  documentation  of  computer  programs 
end/or  automated  data  systems  shall  include 
completed  Standard  Form  (SF  185) 
summaries  as  described  by  FIPS  PUB  30. 


(End  of  clause) 

252.270-7112    Optical  Character 
recognition  equipment 

As  prescribed  at  270.1103{a)(12),  insert 
the  following: 

OPTICAL  CHARACTER  RECOGNITION 
EQUIPMENT  (APR  1964) 

All  applicable  Optical  Character 
Recognition  (OCR)  equipment  or  services 
shall  comply  with  the  provisions  of  FIPS  PUB 
32-1.  Applicable  OCR  equipment  also 
includes  data  input  devices  such  as 
typewriters,  line  printers,  and  CRT  displays. 
Applicable  services  include  data  preparation 
and  processing  information  represented  in 
OCR  form. 

(End  of  clause) 

252  270-71 13    Character  set  for 
handprinting. 

As  prescribed  at  270.1103(a)(13),  insert 
the  following  clause: 
CfL\RACTER  SET  FOR  HANDPRINTING 
(APR  19847        ^'"^ ' 

All  applicable  Optical  Character 
Recognition  (OCR)  equipment  or  services 
which  are  capable  of  reading  handprinted 
material  shall  comply  with  FIf>S  PUB  33.  The 
applicable  services  include  data  preparation 
and  processing  of  information  represented  in 
OCR  form. 

(End  of  clause) 

252.270-71 14  Code  extension  tecttnique 
in  7  or  8  bits. 

As  prescribed  at  270.1103(a)(14),  insert 
the  following  clause: 

CODE  EXTENSION  TECHNIQUE  IN  7  OR  8 
BITS  (APR  1984) 

All  coded  character  sets  which  require 
control  function  and/or  graphic  symbols  that 
are  not  included  in  the  128  characters  of 
ASCII  shall  be  implemented  through  the  use 
of  the  code  extension  methods  and 
techniques  as  described  in  FIPS  PUB  35. 

(End  of  clause) 

252.270-7 115  Graphic  representation  of 
the  control  characters  of  ASCII  (FIPS  PUB 
1-1). 

As  prescribed  in  270.1103(a)(15).  insert 
the  following  clause: 

GRAPHIC  REPRESENTATION  OF  THE 
CONTROL  CHARACTERS  OF  ASCII  (RPS 
PUB  1-1)  (APR  1984) 

All  applicable  equipment  that  prints  or 
displays  graphic  representations  of  any  or  all 
the  control  characters  of  ASCII  (FIPS  PUB  1- 
1)  or  of  the  characters  "space"  or  "delete" 
shall  comply  with  the  requirements  set  forth 
in  FIPS  PUB  36.  This  standard  also  applies  to 
equipment  that  prints  these  graphic 
representations  on  media  such  as  perforated 
tape,  punched  cards,  or  listings. 

(End  of  clause) 

252.270-71 16  Data  ertcryption  standards 
(DES). 

As  prescribed  at  270,1103(a)(16).  insert 
the  following  clause: 


DATA  ENCRYPTION  STANDARDS  (DES) 
(APR  1984) 

In  the  event  that  a  data  encryption 
requirement  is  specified,  such  encryption 
shall  be  accomplished  in  accordance  with 
FIPS  PUB  46.  Implementations  of  the 
Standard  embodied  in  products  or  services 
offered,  that  are  asserted  to  have  an 
encryption  capability  in  conformance  with 
FIPS  PUB  46,  shall  have  the  capability 
validated  by  the  National  Bureau  of 
Standards  prior  to  being  proposed. 
Arrangements  for  validation  may  be  made 
with  the  Systems  and  Software  Division, 
National  Bureau  of  Standards,  Washington, 
DC  20234. 

(End  of  clause) 

252.270-71 17    Recorded  magnetic  tape  for 
information  Intercttange,  6250  ctiaracters 
per  mch  (CPIK246  CPMM),  group  coded 
recording. 

As  prescribed  in  270.1103(a)(17),  insert 
the  following  datner  " — l-,.*j~ 

RECORDED  MAGNETIC  TAPE  FOR 
INFORMATION  INTERCHANGE,  6250 
CHARACTERS  PER  INCH  (CPI)  (248  CPMM), 
GROUP  CODED  RECORDING  (APR  1884) 

All  applicable  digital  magnetic  tape 
recording  and  reproducing  equipment  which 
employs  Vi-inch  wide  (12.7mm)  magnetic 
computer  tape  at  the  recording  density  of 
6250  characters  per  inch  (246  characters  per 
millimeter)  group  coded  recording,  including 
associated  programs,  shall  provide  the 
capability  to  accept  and  generate  recorded 
tapes  in  compliance  with  the  requirements 
set  forth  in  FIPS  PUB  50. 

(End  of  clause) 

252.270-7 1 1 8    Magnetic  tape  cassettes  for 
infonnation  interchange  (3.810mm  (0.150 
Inch)  tape  at  32  BPMM  (800  BPI),  PE). 

As  prescribed  at  270.1103(a){18),  insert 
the  following  clause: 

MAGNETIC  TAPE  CASSETTES  FOR 
INFORMATION  INTERCHANGE  (3.810MM 
(0.150  INCH)  TAPE  AT  32  BPMM  (800  BPI), 
PE)  (APR  1984) 

All  magnetic  tape  cassette  recording  and 
reproducing  equipment  which  employs 
3.810mm  (0.150  inch]  wide  magnetic  tape  at 
the  recording  density  of  32  bits  per  millimeter 
(800  bits  per  inch)  using  phase  encoding 
techniques,  including  associated  programs, 
shall  provide  the  capability  to  accept  and 
generate  recorded  tapes  in  compliance  with 
the  requirements  set  forth  in  FIPS  PUB  51. 

(End  of  clause) 

252.270-7119    Recorded  magnetic  tape 
cartridge  for  information  Interchange,  4- 
track,  6.30MM  (0.25  inch),  63  BPMM  (1600 
BPI)  phase  encoded. 

As  prescribed  at  270.1103(a)(19).  insert 
the  following  clause: 
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RECORDED  MAGNETIC  TAPE  CARTRIDGE 
FOR  INFORMATION  INTERCHA.NCE.  4- 
TRACK,  6.30  MM  (0.25  INCH)  63  BPMM  (1600 
BPI)  PHASE  KWCODED  (APR  1984) 

Air  magnetic  tape  cartridge  recording  and 
reproducing  equipment  which  employs  aao 
millimeter  (0.25  inch)  wride  magnetic  fape 
wirti  one.  two.  or  four  independent  serial  data 
track-i  al  recording  dentiities  of  63  bits  per 
milUioeter  (1800  bits  per  inch)  using  p+»ase 
encoding  lechniqbes.  including  asiBocialed 
sofhvare.  shall  provide  the  capflbility  to 
accept  and  generate  recorded  magnetic  tape 
carUidges  in  the  code  and  formal  as  speciPied 
in  FIPS  PUBS  1-1  and  52. 

(End  of  dausef 

252.^70-7 1 20    DMcrlptton  of  comptitaf 
magrwtic  tap*  fite  prop«rti«s. 

As  prescribed  at  270.1130(aM20J.  insert 
the  fotlowiog  clause: 

DESCJUPTION  OF  COMPITTER  MACNKTIC 
TAPE  HLE  PROPERTIES  (APR  1964) 

All  magnetic  tape  uaed  to  transmit  coded 
ilironnatlon  to  the  Federal  Government  shall 
include  completed  Standard  Form  2?7 
describing  magnetic  tape  file  propertie*  as  set 
forth  in  FIPS  PUB  53. 


(End  of  clause) 

252.270-7121    Computar  output  microfonn 
(COM)  fonnats  artd  raductlon  rattoa,  16MII 
and10S««M. 

As  prescribed  at  27ail03(aJ(21).  insert 
the  following  clause: 

COMPUTER  OUTPUT  MJCROFOHM  (COM) 
FORMATS  AND  REDUCTION  RATIOS. 
leMM  and  105.MM  (FEB  1963) 

AU  applicable  equipment  or  services  that 
may  result  from  this  solicitation  that  produce 
computer  generated  microforms  using 
plaintype  faces  shall  be  in  compliance  with 
FIPS  PUB  54. 

(Fjid  of  clause) 

^^•370-7122    Input/output  (I/O)  channai 

As  prescribed  at  270.1103(a)(22).  insert 
the  following  clause: 

INPUT/OUTPUT  (I/O)  CHANNEL 
INTERFACE  (AUG  1886) 

Unless  excluded  or  waived  in  accordance 
with  FIPS  PUB  80-2.  ADP  systems  and 
peripheral  subsystems  that  may  result  from 
this  solicitation  shall  conform  to  FIPS  PUB 
60-2  for  the  connection  of  computers  to  those 
general  classes  of  peripheral  subsystems 
(such  as  magnetic  tape  or  disk  subsystems! 
for  which  operational  specirications  have 
been  issued  and  are  in  effect.  The  correct 
operation  of  these  systems  conforming 
interfaces  shall  be  verified  before  the 
acceptance  of  all  applicable  ADP  equipment 
Arrangements  for  verification  may  be  made 
according  to  proeedures  issued  by  the 
National  Bureau  of  Standards.  These 
procedures  may  be  obtained  by  writing  the 
Director.  Institute  for  Computer  Sciences  and 
Technology.  National  Bureau  of  Standards. 
Washington.  DC  20234.  Attention: 
Verification  of  I/O  Channel  interface 
Standards.  The  Government  may  at  its  option 


apply  instrumentation  and  test  equipment  al 
any  interface  required  to  conform  with  UPS 
PUB  eO-2  before  the  acceptance  of  these  ADP 
systems  to  ensure  conformance  with  FIPS 
PUB  80-2. 

(End  of  clause) 

252.270-7123    Clwnn«<  leva!  po%*ar  control 
intartaca. 

As  prescribed  at  270.1103(a)(23).  insert 
the  following  clause: 

CHANNEL  LEVFX  POWER  CONTROL 

INTFJIKACE  (AUG  1986) 

Unless  otherwise  excluded  as  specified  fn 
FIPS  PUB  61-2  by  reference  to  FIPS  PUB  flO-1 
or  unless  a  waiver  is  granted  following  the 
waiver  procedures  speciried  in  FIPS  PUB  80- 
2.  ADP  systems  and  peripheral  subsystems 
that  may  result  from  this  solicitation,  and  for 
which  operational  specifications  RPS  PireS 
(such  as  FIPS  PUB  62-1  and  63-1)  have  been 
issued  and  are  in  effact.  shaH  conform  to  FIPS 
PUB  61-1.  The  correct  operation  of  these 
systems'  conforming  interfaces  shall  be 
verified  before  tl>e  acceptance  of  all 
applicable AOP.«qu»pm«»n».  FheGovvmment 
may.  at  its  option,  apply  instrumentation  and 
test  equipment  a  I  any  interface  required  to 
conform  to  FIPS  PUB  61-1  before  the 
acceptance  of  these  ADP  systems  to  ensure 
conformance  with  FIPS  PUB  61-1.  Waivers 
applicable  to  the  requirements  of  this 
solicitation  are  identified  elsewhere  tn  this 
solicitation  document. 

(End  of  clause) 

252.270-7124     Operational  speciflcatloa 
for  magnetic  tape  sufosystetna. 

As  prescribed  at  270.1 103(a)(24).  insert 
the  following  clause: 

OPERATIONAL  SPECIFICATION  FOR 
MAGNETIC  TAPE  SUBSYSTEMS  (AUG 
1966) 

Unless  otherwise  excluded,  as  specified  in 
FIPS  PUB  «12-1  by  reference  to  FIPS  PUB  60-2 
or  unless  a  waiver  is  granted  following  the 
procedures  specified  in  FIPS  PUB  62-1.  ADP 
systems  and  magnetic  tape  subsystems  that 
may  result  from  this  solicitation  shall 
conform  to  FIPS  PUB  62-1.  The  correct 
operation  of  these  systems'  conforming 
interfaces  shall  be  verified  before  the 
acceptance  of  all  applicable  ADP  equipment. 
The  Government  may.  at  its  option,  apply 
instrumentation  test  equipment  al  any 
interface  required  to  conform  to  FIPS  PUB  61- 
1  before  the  acceptance  of  these  ADP 
systems  to  ensure  conformance  with  FIPS 
PUB  62-1.  Waivers  applicable  to  the 
requirements  of  this  solicitation  are  identified 
elsewhere  in  this  solicitation  document. 
(End  of  clause) 

252.270.7125    Intertlaca:  ADP  SYstama/ 
VariaM*  Block.  Rotating  Mas*  Storage 
Sut>*y*t*in*. 

As  pi^scribed  at  70.1103(a)(25),  insert 
either  the  clause  at  (aj  or  fb): 

(a)  INTFJ<FACF-  ADP  SYSTEMS- 
VARIABLE.  BLOCK.  ROTATING  MASS 
STORAGE  SUBSYSTEMS  WITH 
CONFORMANCE  TO  SUPPIJ-:MKNTAL 
DEVICE  DEPENDENT  aiARACTERISTICS 
(AUG  1986) 


Unless  excluded  or  waived  in  accordance 
with  FIPS  PUB  63-1.  ADP  systems  and 
variable  block,  rotating  mass  storage 
subsystems  that  may  result  from  this 
specification  shall  conform  to  FIPS  PUB  63-1. 
In  addition,  conformance  to  the  specifications 
for  Class(es)  (Insert  class(es)  as  contained  in 
the  NBS  report  entitled  "Additional 
Operational  Specifications  for  Variable  Block 
Rotating  Mass  Storage  Devices  ")  is  required. 
The  correct  operation  of  all  interfaces,  whose 
conformance  to  FIPS  PUB  83-1  and  the  above 
designated  classfes)  is  required,  shall  he 
verified  before  the  acceptance  of  all 
applicable  ADP  equipment.  Arrangements  for 
verification  may  be  obtained  by  writing  the 
Director.  Institute  for  Computer  Sciences  and 
Teriinology.  National  Bureau  of  Standards. 
Washington,  D.C  20234.  Attention: 
Verification  of  Operational  Specifications  for 
Rotating  Mass  Storage  Subsystems.  The 
Govemmanl  may.  at  its  option,  apply 
instrumentation  and  test  atiuipment  at  any 
interface  required  to  conform  to  FIPS  PUB  63- 
1  before  the  acceptance  of  these  ADP  , 

systems  to  ensure  conformance  WirKFIPff  •H--1 

PUB  ta~\.  Waivers  applicable  to  the 
reqeirentents  of  this  solicitation  are  identified 
elsewhere  in  this  solicitation  document. 
(Fjid  of  clause) 

fb)  INTERFACF.;  ADP  SYSTEMS/ 
VARIABI.E  BLOCK.  ROTATING  MASS 
STORAGE  SUBSYSTEMS  WHTfOUT 
SUPPIJvMFNTARY  DEV\CF.  DEPENDENT 
CHARACTFJtlSTICS  (AUG  1986) 

Unless  excluded  or  waived  in  accordance 
with  FIPS  PUB  63-1.  ADP  systems  and 
variable  block,  rotating  mass  storage 
subsystems  that  may  result  from  this 
solicitation  shall  conform  to  Fire  PUB  63-1. 
The  correct  operation  of  all  interface,  vrhose 
conformance  to  FIPS  83-1  is  required,  shall 
be  verified  before  the  acceptance  of  all 
applicable  ADP  equipment.  Arrangements  for 
verification  may  be  obtained  by  writing  the 
Director,  Institute  for  Computer  Sciences  and 
Technology.  National  Bureau  of  Standards. 
Washington.  DC.  20234,  Attention: 
Verification  of  Operational  Specifications  for 
Rotating  Mass  Storage  Subsystems.  The 
Government  may,  at  its  option,  apply 
instrumentation  and  test  equipment  ni  any 
interface  required  to  conform  to  FfPS  l>t!B6a- 
1  before  the  acceptance  of  these  ADP 
systems  to  ensure  conformance  with  FIPS 
PUB  63-1.  Waivers  applicable  to  the 
requirements  of  this  solicitation  are  identified 
elsewhere  in  this  solicitation  document. 
(End  of  clause) 

252J70-7126    Magnetic  tap*  lat>*<s  and  fil* 
•tructura  information  Intarctwnga. 

As  prescribed  at  27ail03{a)(28j.  insert 
the  following  clause: 
MAGNETIC  TAPE  LABELS  AND  Vn£ 
STRUCTURE  INFORMAIION 
INTERCHAfiGE  (FEB  1983) 

Information  processing  systems  using  B- 
Irack  tape  drives  and  new  tape  label 
processing  fscilities  that  will  be  part  of  an 
information  processing  system  shall  be 
capable  of  generating  and  processing  tape 
labels  and  file  structures  that  conform  to  one 


of  the  four  levels  of  FIPS  PUB  79  if  the 
information  processing  system  either 
generates  or  accepts  magnetic  tapes  for 
information  interchange.  Offerors  shall 
specify  the  level  of  conformance  and  certify' 
that  a  copy  of  the  current  users  manual  is  on 
file  with  the  National  Bureau  of  Standards  as 
required  by  FIPS  PUB  79. 

(End  of  clause) 

252.270-7127    Data  Encryption  Standard 
(DES)  modes  of  operation. 

As  prescribed  at  270.1 103(a)(29).  insert 
the  following  clause: 

DATA  ENCRYPTION  STANDARD  (DES) 
MODES  OF  OPERATION  (APR  1964) 

F.quipment  and  services  that  implement  the 
Data  Encryption  Standard  and  are  intended 
for  use  In  the  cryptographic  protection  of 
sensitive  but  unclassified  computer  data, 
shall  use  one  or  more  of  the  modes  of 
operation  specified  in  FIPS  PITB  81. 

(End  of  clause) 

252^270-7128    Microform  raadars. 

As  prescribed  at  270.11 03(a  1(30).  insert 
the  following  clause: 
MICROFORM  READERS  (FEB  }«83| 

Microform  readers  .tffered  as  a  result  of 
this  solicitation  that  display  computer- 
generated  microforms  conforming  to  nPS 
PUB  4  shall  comply  with  the  provisions  of 
FIPS  PUB  84. 

(End  of  clause) 

252.270-7 1 29    Optical  Charactar 
Recognition  (OCR)  inlts. 

As  pi^scribed  at  270.1103(a)(31),  insert 
the  following  clause: 
OPTICAL  CHARACTER  IJFXIOGNITION 
(OCR)  INKS  (APR  1984) 

inks  and  preprinted  forms  shall  be  required 
to  conform  to  the  provisions  of  Flf^  PUB  85  if 
they  will  be  read  by  OCR  techniques  and  if 
the  interchange  of  machine-readable 
information  between  different  systems  may 
be  required. 
(End  of  clausp) 

252.270-7130    Optical  Character 
Recognition  (OCR)  printers,  readers  and 
I  printed  forms. 

,As  prescribed  al  27ail03(a){32).  insert 
the  following  clause: 
OPTICAL  CHARACTER  RECOGNITION 
(OCR)  PRINTERS.  RF7\UERS  AND  PRINTED 
FORMS  (APR  1984) 

OCR  printers,  readers  and  printed  forms 
shall  conform  to  the  provisions  of  FIPS  PUB 
89,  when  the  interchange  of  machine  sensible 
information  between  different  systems  is 
required  as  specified  elsewhere  herein. 

(End  of  clause) 

252.270-7131     Digital  magnetic  tape 
cassette  equipment  and  associated 
programs. 

As  prescribed  at  270.1103(a)(33).  insert 
the  following  clause: 


DIGITAL  MAGNETIC  TAPE  CASSETTE 
EQUIPMENT  AND  ASSOQATED 
PROGRAMS  (APR  1984) 

An  digital  magrtetic  data  cassette  recording 
and  reproducing  equipment  which  employ 
dual  track,  complementary  fetum-lo-bias 
(CRB).  four-states  recording  techniques  on 
3.81mm  (0.150  in)  tape,  including  associated 
programs,  shall  provide  the  capability  to 
accept  and  generate  recorded  tape  cassettes 
in  compliance  with  the  requirements  set  forth 
in  the  Federal  Standard  as  staled  in  FIPS  PUB 
91  and  as  may  be  specified  elsewhere  herein. 

(End  of  clause) 

252.270-7132    Acquisition  aiMl  validation 
of  COBOL  compilers. 

As  prescribed  at  270.1103(a)(34).  insert 
the  following  clause: 

ACQUISmON  AND  VALIDATION  OF 
COBOL  COMPILERS  (APR  1984) 

(a)  COBOL  compilers  offered  as  a  result  of 
the  requirements  set  forth  in  this  solicitation 
shall  tie  identified  as  implementing  all  of  the 
language  elements  of  at  least  one  of  the 
levels  of  Federal  Standard  COBOL  as 
specified  in  FIPS  PUB  21-1.  Unplementation 
must  provide  a  facttity  for  the  user  to 
optionally  specify  a  level  of  Federal  Standard 
COBOL  for  monitoring  the  source  program  at 
compile  time.  Monitoring  may  be  specified  for 
any  level  at  or  below  the  highest  level  for 
which  a  compiler  is  implemented  and  shall 
consist  of  an  analysis  of  the  syntax  used  in  a 
source  program  against  the  syntax  Included 
in  the  level  specified  for  monitoring.  Any 
syntax  not  conforming  to  the  specified  level 
will  be  identified  through  s  diagnostic 
message  in  the  source  program  hsting.  The 
diagnostic  message  will  contain  at  Irast  the 
identification  of  the  source  program  line 
number  for  each  nonconforming  syntax  and 
identify  the  level  of  Federal  Standard  COBOL 
that  supports  the  syntax  or  indicates  that  the 
syntax  is  nonstandard  COBOL. 

(b)(1)  in  addition  to  the  specified 
mandatory  COBOL  compiler  requirements 
stated  in  the  specification  portion  of  this 
solicitation,  all  COBOL  compilers  brought 
into  the  Federal  inventory  as  a  result  of  this 
solicitation,  the  most  recent  release  of  which 
has  not  been  previously  tested,  shall  be 
tested  using  the  official  COBOL  Compiler 
Validation  System  (CCVS).  The  results  of  the 
validation  shall  be  used  to  confirm  that  the 
compiler  meets  the  specified  requirements  of 
the  designated  level  of  FIPS  PUB  21-1. 
Federal  Standard  COBOL-  To  be  considered 
responsive,  the  vendor  shall: 

(i)  Certify  in  the  proposal  that  all  COBOL 
compilers  offered  in  response  to  thi^ 
solicitation  have  been  submitted  for 
Validation;  and 

(ii)  Agree  to  correct  all  deviations  from  the 
standard  reflected  in  the  Validation  Summary 
Report  (VSR)  not  previously  covered  by  a 
waiver.  All  deviations  shall  be  corrected 
within  12  months  from  the  date  of  contract 
award  unless  a  shorter  period  is  specified 
elsewhere  in  the  solicitation.  If  an 
interpretation  of  the  standard  is  required  that 
will  invoke  the  procedures  set  forth  in  FIPS 
PUB  29.  such  requests  for  interpretation  shall 
be  made  within  30  calendar  days  after, 
contract  award. 


(2)  Any  oonectiens  tint  are' required  as  a 
result  of  decisions  made  under  the 
procedures  of  FIPS  PUB  29  shall  be 
completed  within  12  months  of  the  date  of 
formal  notification  of  the  interpretation  to  the 
contractor.  Failure  to  make  required 
corrections  within  the  time  provisions  set 
forth  above  shall  be  deemed  a  failure  to 
deliver  required  software.  The  liquidated 
damages  as  specified  for  failure  to  deliver 
either  operating  system  or  other  software 
shall  apply.  In  addition,  such  failure  falls 
within  the  purview  of  the  default  clause.  If 
the  required  corrections  are  not  made  within 
the  time  provisions  specified  above, 
subsequent  proposals  submitted  to  the 
Government  offering  the  deficient  COBOL 
compilers  or  subsequent  uncorrected  versions 
thereto  shall  be  considered  nonresponsive. 

(End  of  clause) 

252.270-7133    Acquisitioit  of  COBOL 
programs  and/or  programming  aarvicas. 

As  prescribed  at  270.1 103(a)(35).  insert 
the  following  clause: 

ACQUISITION  OF  COBOL  PROGRAMS 
AND/OR  PROGRAMMING  SERVICES  (APR 
1984) 

Business-oriented  computer  application 
programs  (i.e.  those  applications  or  programs 
that  emphasize  the  manipulation  of 
characters,  files,  and  input/output  as 
contrasted  with  those  concerned  primarily 
with  computation  of  numeric  values)  offered 
or  prepared  as  a  result  of  the  requirements 
set  forth  in  this  solicitation  shall  be  written 
using  one  of  the  levels  of  Federal  Standard 
COBOL  as  defined  in  FIPS  PUB  21-1, 
including  optional  language  elements,  if  any, 
as  specified  herein.  If  services  provided 
include  compilalion(s),  compilers  used  to 
perform  these  services  shall  be  validated. 

(End  of  clause) 

252.270-7134    Dalayad  validation  of 
compHara. 

As  prescribed  at  270.1103(a)(38).  insert 
the  following  clause: 
DELAYED  VALIDATION  OF  COMPILERS 
(APR  1984) 

In  addition  to  the  compiler  requirements 
specified  elsewhere  in  this  document,  all 
compilers  for  Federal  Standard  programming 
languages  brought  into  the  Federal  inventory 
as  a  result  of  this  document  and  those 
compilers  used  by  vendors  to  develop 
programs  or  provide  services  shall  be  tested 
using  the  official  Compiler  Validation  System 
(CVS). 

The  results  of  the  validation  shall  be  used 
to  confirm  that  the  compiler  meets  the 
requirements  of  the  applicable  Federal 
Standard  specified  elsewhere  in  this 
document.  To  be  considered  responsive,  the 
vendor  shall: 

(1)  Certify  in  the  proposal  that  all  Federal 
Standard  programming  language  compilers 
offered  in  response  to  this  document  have 
been  submitted  for  validation  or  have  been 
previously  validated  and  listed  in  the  latest 
Federal  Software  Testing  Center  (FSTC) 
Certified  Compiler  List.  Proof  of  current 
validation  will  be  provided  in  the  form  of  a 
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Certifioale  of  Validation  from  the  FSTG. 
Unless  specified  elsewhere  in  the 
requirements  document,  proof  of  submission 
for  validation  will  be  in  the  form  of  a  l«tter 
from  the  FSTC  scheduling  the  va^dation. 

(2)  Agree  to  correct  all  deviations  from  the 
applicable  Federal  Standard  reflected  in  the 
Validation  Summary  Report  (VSR)  not 
previously  covered  by  a  waiver.  All 
deviations  must  be  corrected  within  12 
months  from  the  date  of  contract  award 
unless  otherwise  specified  elsewhere  in  this 
document.  If  an  interpretation  of  the  Federal 
Standard  is  required  that  will  invoke  the 
procedures  set  forth  in  nPS  PUB  29-1.  such  a 
request  for  interpretation  shall  be  made 
within  30  calendar  days  after  contract  award. 
Any  corrections  that  are  required  as  a  result 
of  decisions  made  under  the  procedures  of 
PIPS  PUB  29-1  shall  be  completed  within  12 
months  of  the  dale  of  formal  notification  to 
the  contractor  of  the  approval  of  the 
interpretation.  Proof  of  correction  in  either 
case  will  be  in  the  form  of  a  Certificate  of 
Validation  from  the  FSTC  for  the  corrected 
compiler.  Failure  to  make  required 
corrections  within  the  time  limits  set  forth 
above  shall  be  deemed  a  failure  to  deliver 
required  software.  Any  liquidated  damages 
as  specified  for  failure  to  deliver  the 
operating  system  or  other  software  shall 
apply. 

(End  of  clause) 

252J70-7135    Intcrchang*  of  machhw 
ProcMMM*  data  bctwMn  and  among 

agand**. 

As  presciibed  at  270.1103(a)(37),  insert 
the  following  clause: 
INTERCHANGE  OF  MACHINE 
PROCESSABLE  DATA  BETWEEN  AND 
AMONG  AGENCIES  (FEB  1983) 

All  application  programs  resulting  from  this 
solicitation  that  have  been  identified  as  those 
that  will  be  interchanged,  or  that  will  record 
data  that  will  be  interchanged  with  Federal 
agencies,  state  and  local  governments, 
industry,  and  the  public,  shall  implement  the 
following  applicable  approved  Federal 
Information  Processing  Standards  (FIPS): 
nPSPUB4    Calendar  Date. 
FIPS  PUB  5-1     States  and  Outlying  Areas  of 

the  United  States. 
FIPS  PUB  6-3    Counties  and  County 
Equivalents  of  the  States  of  the  United 
States  and  the  District  of  Columbia. 
nPS  PUB  8-4    Standard  Metropolitan 

Statistical  Areas. 
FIPS  PUB  9    Congressional  Districts  of  the 

United  States. 
FIPS  PUB  10-2    Countries.  Dependencies. 

and  Areas  of  Special  Sovereignty. 
nPS  PUB  58    Represen  la  tions  of  Local  Time 

of  the  Day  for  Information  Interchange. 
FIPS  PUB  59    Representations  of  Universal 
Time.  Local  Time  Differentials,  and  United 
States  Time  Zone  References  for 
Information  Interchange. 
nPSPUB66    Standard  Industrial 

Classification  (SIC)  Codes. 
FIPS  PUB  70    Representation  of  Geographic 
Point  Locations  for  Information  Exchange. 
FIPS  PUB  95    Code  for  the  Identification  of 
Federal  and  Federally-Assisted 
Organizations. 


(End  of  clause) 

2S2^70-71M    Addmonal  Amwican 
Standard  Coda  tor  Information  Intarehanga 
(ASCII)  controls  for  charactar-inuging  AOP 
•quipmant  or  sarvicas. 

As  presciibed  by  270.1 103(a){38). 
insert  the  following  clause: 
ADDITIONAL  AMERICAN  STANDARD 
CODE  FOR  INFORMATION  INTERCHANGE 
(ASCII)  CONTROLS  FOR  CHARACTER- 
IMAGING  ADP  EQUIPMENT  OR  SERVICES 
(JUN  1964) 

All  applicable  ADP  character-imaging 
equipment  or  services  (e.g..  interactive  ADP 
terminals  of  the  display  and  printer  type,  line 
printers,  microfilm  printers,  typesetting 
composers,  word  processors,  and  related 
devices  or  services  using  such  devices) 
offered  as  a  result  of  this  solicitation  shall 
comply  with  the  requirements  set  forth  in 
FIPS  PUB  86  when  such  equipment  or 
services  employ  the  character  set  and 
encoding  conventions  prescribed  in  FIPS  PUB 
1-1  and  FIPS  PUB  35,  employ  primarily 
character-oriented  controls,  and  are 
consistent  with  the  architectural  assumptions 
for  devices  in  Appendix  B.  ANS  X3.64-1979. 
All  ADP  terminals  that  meet  these  conditions 
are  included  in  this  requirement  if  they 
contain  alphanumeric  keyboards  and  CRT 
displays  or  printers  that  may  be  used  in  any 
form  of  on-line  interactive  application  or 
standalone  off-line  data  preparation. 
Computer  resident  control  software  may  be 
used,  but  is  not  required,  to  implement 
specific  features  of  RPS  PUB  86,  unless 
specified  otherwise  in  this  document  (insert 
reference). 

(End  of  clause) 

252.270-7137    Intarfaca:  ADP  Systams/ 
Fixad  Blocit,  Rotating  Mass  Storaga 
Subsystams. 

As  prescribed  by  70.1103(a)(37).  insert 
the  following  clause: 

INTERFACE:  ADP  SYSTEMS/FIXED  BLOCK 
ROTATING  MASS  STORAGE  SUBSYSTEMS 
(AUG  1986) 

Unless  excluded  or  waived  in  accordance 
with  nPS  PUB  97.  ADP  systems  and  Fixed 
Block.  Rotating  Mass  Storage  Subsystems, 
that  may  result  from  this  solicitation  shall 
conform  to  HPS  PUB  97.  The  correct 
operation  of  all  interfaces  whose 
conformance  to  FIPS  PUB  97  is  required  shall 
be  verified  before  the  acceptance  of  all 
applicable  ADP  equipment.  Arrangements  for 
verification  may  be  obtained  by  writing  the 
Director.  Institute  for  Computer  Sciences  and 
Technology.  National  Bureau  of  Standards. 
Washington.  DC.  20234.  Attention: 
Verification  of  Operational  Specifications  for 
Rotating  Mass  Storage  Subsystems.  The 
Government  may.  at  its  option,  apply 
instrumentation  and  test  equipment  at  any 
interface  required  to  conform  to  FIPS  PUB  97 
before  the  acceptance  of  these  ADP  systems 
to  ensure  conformance  with  FIPS  PUB  97. 
Waivers  applicable  to  the  requirements  of 
this  solicitation  are  identified  elsewhere  in 
this  solicitation  document. 


(End  of  clause] 

252.270-7200  Joint  Fedaral  Information 
Procassing/Fadaral  Taiacommunications 
Standards  (FIPS-FEO/STD)  Ciausas. 

252.270-7201     Synchronous  high  spead 
daU  signaling  rates  batwaan  data  tarminal 
aquipntant  and  data  communication 
•quipmant 

As  prescribed  at  270.1103(b)(1),  insert 
the  following  clause: 

SYNCHRONOUS  HIGH  SPEED  DATA 
SIGNALING  RATES  BETWEEN  DATA 
TERMINAL  EQUIPMENT  AND  DATA 
COMMUNICATION  EQUIPMENT  (FEB  1983) 

All  applicable  equipment  or  services 
resulttng  from  the  solicitation  that  are 
employed  with  synchronous  data 
communication  equipment  designed  to 
operate  on  binary  coded  information  over 
wide-band  communication  channels  shall 
comply  with  FIPS  PUB  37/FEI>-STD  1001. 
(End  of  clause) 

25^270-7202  Bit  saquancing  of  ttia  coda 
of  information  Intarehanga  In  sarial-by-btt 
data  transmission. 

As  prescribed  at  270.1103(b)(2).  insert 
the  following  clause: 

BIT  SEQUENCING  OF  THE  CODE  OF 
INFORMATION  INTERCHANGE  IN  SERIAL- 
BY-BIT  DATA  TRANSMISSION  (FEB  1983) 
All  applicable  equipment  or  services  that 
may  result  from  this  solicitation,  transmitting 
in  a  serial-by-bit.  serial-by-character  mode, 
shall  be  capable  of  bit  sequencing  as 
prescribed  in  HPS  PUB  16-1/FED-STD  1010 
for  the  transmission  of  the  Standard  Code  for 
Information  Interchange,  and  FIPS  PUB  1-1  at 
the  interface  between  data  terminal 
equipment  and  data  communication 
equipment 

(End  of  clause) 

252.270-7203    Charactar  structure  and 
character  parity  sense  for  sarial-by-bit  data 
communication  in  tf>e  coda  for  Information 
Intarehanga. 

As  prescribed  at  270.1103(b)(3).  insert 
the  following  clause: 

CHARACTER  STRUCTURE  AND 
CHARACTER  PARITY  SENSE  FOR  SERIAI  - 
BY-BIT  DATA  COMMUNICATION  IN  THE 
CODE  FOR  INFORMATION  INTERCHANGE 
(FEB  1983) 

All  applicable  equipment  that  may  result 
from  this  solicitation,  transmitting  in  a  serial- 
by-bit,  serial-by-character  synchronous  or 
asynchronous  mode,  shall  be  capable  of 
transmitting  the  character  siructure  and 
sense  of  character  parity  prescribed  in  nPS 
PUB  17-l/FED-STD  1011  for  the  transmission 
of  the  Standard  Code  for  Information 
Interchange,  FIPS  PUB  1-1  at  the  interface 
between  data  terminal  equipment  and  data 
communications  equipment. 
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(End  of  clause) 

252.270-7204    Charactar  structura  and 
ctiaractar  parity  sense  for  paralla<-l»y-bn 
data  communication. 

As  prescribed  at  270.1103(b)(4),  insert 
the  following  clause: 

CHARACTER  STRUCTURE  AND 
CHARACTER  PARITY  SE.NSE  FOR 
PARALLFJ.  BY-BIT  DATA 
COMMUNICATION  (FEB  198.3) 

All  applicable  equipmnnt  or  services  that 
may  result  from  this  solicildlion.  transmitting 
in  a  parallel-by-bit.  serial-by-character  mode, 
shall  be  capable  of  transmitting  the  character 
structure  and  sense  of  character  parity 
prescribed  in  FIPS  PUB  1&-l/reD-STD  1012. 
when  transmitting  the  Standard  Code  for 
Information  Interchange,  FIPS  PUB  1-1,  or  an 
approved  Federal  subset  (FIPS  PUB  15)  at  the 
interface  between  data  terminal  equipment 
and  data  communication  effuipment 

(End  of  clause) 

252.270-7205    SyncfirorKMiS  signaling 
rates  t>«tween  data  terminal  and  data 
communication  equipment 

As  prescribed  at  270.1130(bH5),  insert 
the  following  clause: 

SYNCHRO.NOUS  SIGNALING  RATES 
BETWEEN  DATA  TERMINAL  AND  DATA 
COMMUNICATION  EQUIPMENT  (FEB  1983) 

All  applicable  equipment  or  services 
resulting  from  this  solicitation  that  are 
employed  in  conjunction  with  synchronous 
data  communication  equipment  designed  to 
operate  on  binary  encoded  information  in 
either  serial  or  parallel  fashion  over  voice 
grade  communication  channels  of  nominal 
4kHz  bandwidth  shall  comply  with  FIPS  PUB 
22-1/FFJ3-STD  1013, 

(End  of  clause) 

252.270-7206     Data  link  control— 
syncivonous  bit-orianted  data. 

As  prescribed  at  270.1103(b)(6).  insert 
the  following: 

DATA  UNK  CONTROL— SYNCHRONOUS 
BIT-ORIENTED  DATA  (APR  1984) 

All  equipment  or  services  using 
synchronous,  bit-oriented  data 
communications  offered  as  a  result  of  this 
solicitation  shall  implement  the  class  of 
procedures  specified  in  FIPS  PUB  71/  FED- 
STD  1003A. 

(End  of  clause) 

252.270-7207    Interface  Between  Data 
Terminal  Equipment  (DTE)  and  Data  Circuit 
Terminating  Equipment  (DCE)  for  Operation 
with  Packet-Switched  Data 
CommunicatkMis  Natworlt. 

As  prescribed  at  70.1103(b)(7),  inser 
the  following  clause: 
LMTERFACE  BETWEEN  DATA  TERMINAL 
EQUIPMENT  (DTE)  AND  DATA  CIRCUIT 
TERVHNATING  EQUIPMENT  (DCE)  FOR 
OPERATION  WITH  PACKET-SWITCHED 
DATA  COMMUNICATIONS  NETWORK 
(AUG  1986) 

All  applicable  ADP  and 
telecommunications  equipment  or  services 


using  public  packet  switched  data 
communication  networks  which  require  an 
interface  based  on  CCITT  Recommendation 
X.25  shall  comply  with  the  requirements 
specified  in  FIPS  PUB  100/FED-STD  1041, 

(End  of  clause] 

252.270-7300    Federal 
Telecommunications  Standards  (FED/STD) 
Clauses. 

252.270-7301     T)ma  and  trequancy 
refarance  Information  in 
telecommunications  systems. 

As  prescribed  at  270.1103(c)(1).  insert 
the  following  clause: 

TIME  AND  FREQUENCY  REFERENCE 
INFORMATION  IN 

TELECOMMUNICATIONS  SYSTEMS  (FEB 
1983) 

All  applicable  telecommunications 
facilities  and  systems  that  are  offered  or  used 
as  a  result  of  this  solicitation  shall  be 
referenced  to  the  time  and  frequency 
standard  specified  in  FED-STD  1002. 

(End  of  clause) 

252.270-7302  Coding  and  modulation 
requirements  for  norKlivarsity  2400  l>it/ 
second  modems. 

As  prescribed  at  270.1103(c)(2),  insert 
the  following  clause: 

CODING  AND  MODULATION 
REQUIREMENTS  FOR  NONDIVERSITY  2400 
BIT/SECOND  MODEMS  (FEB  1983) 

All  nondiversity  2400  bits  per  second 
modems  offered  as  a  result  of  this  solicitation 
for  use  with  4kHz  channels  derived  from 
either  switched  networks  or  dedicated  lines 
shall  comply  with  FED-STD  1006. 

(End  of  clause) 

252.270-7303  Coding  and  modulation 
requirements  for  4800  bit/ second  modems. 

As  prescribed  at  270.1103(c)(3),  insert 
the  following  clause: 

CODING  AND  MODULATION^ 
REQUIREMENTS  FOR  4800  BIT/SECOND 
MODEMS  (FEB  1983) 

All  4800  bits  per  second  modems  (and 
equipment  containing  the  4800  bits  per 
second  modems)  offered  as  a  result  of  this 
solicitation  for  use  with  nominal  4kHz  analog 
channels  shall  comply  with  FED-STD  1006. 

(End  of  clause) 

252.270-7304    Coding  and  modulation 
requirements  for  duplex  9600  bit/second 
modems. 

As  prescribed  at  270.1103(c)(4),  insert 
the  following  clause: 

CODING  AND  MODULATION 
REQU1RF>1ENTS  FOR  DUPLEX  9600  BIT/ 
SECOND  MODEMS  (FEB  1983) 

All  duplex  9600  bits  per  second  modems 
offered  as  a  result  of  this  solicitation  for  use 
by  nominal  4kHz  analog  transmission 
channels  shall  comply  with  FED-STD  1007. 


(End  of  clause) 


252.270-7305    Coding  and  modulation 
raqulramantt  for  Ouplax  600  and/or  1200 
t>it/sacond  modems. 

As  prescribed  at  270.1103(c)(5),  insert 
the  following  clause: 

CODING  AND  MODULATION 
REQUIREMENTS  FOR  DUPLEX  600  AND/ 
OR  1200  BIT/SECOND  MODEMS  (FEB  1983) 

All  two-wire  duplex  600  bits  per  second 
and/or  1200  bits  per  second  modems  (except 
those  to  be  acoustically  coupled  to  telephone 
instruments)  offered  as  a  result  of  this 
solicitation  for  use  with  nominal  4kHz  analog 
channels  shall  comply  with  FED-STD  lOOa 

(End  of  clause) 

252.270-7306    Elactrlcat  ctuiractaristlcs  of 
balanced  voltage  digital  interface  drcutts. 

As  prescribed  at  270.1103(c)(6).  insert 
the  following  clause: 

ELECTRICAL  CHARACTERISTICS  OF 
BALANCED  VOLTAGE  DIGITAL 
INTERFACE  CIRCUITS  (FEB  1983) 

All  equipment  using  balanced  voltage 
digital  interface  cicuits  that  is  offered  as  a 
result  of  this  solicitation  shall  comply  with 
the  electrical  characteristics  addressed  by 
FED-STD  1020A. 

(End  of  clause) 

252.270-7307    Electrical  characteristics  of 
unbalanced  voltage  digital  interface 
circuits. 

As  prescribed  at  270.1103(c)(7),  insert 
the  following  clause: 

ELECTRICAL  CHARACTERISTICS  OF 
UNBALANCED  VOLTAGE  DIGITAL 
INTERFACE  CIRCUITS  (FEB  1983) 

All  equipment  using  unbalanced  voltage 
digital  interface  circuits  that  is  offered  as  a 
result  of  this  solicitation  shall  comply  with 
the  electrical  Qharacteristics  addressed  by 
FED-STD  1030A. 
(End  of  clause) 

252.270-7308    Group  2  facsimile  apparatus 
for  document  transmission. 

As  prescribed  at  270.1103(c)(8),  insert 
the  following  clause: 
GROUP  2  FACSIMILE  APPARATUS  FOR 
DOCUMENT  TRANSMISSION  (FEB  1983) 

All  Group  2  facsimile  apparatus  offered  as 
a  result  of  this  solicitation  for  use  with  voice- 
band  analog  circuits  shall  comply  with  FED- 
STD  1061. 

(End  of  clause) 

252.270-7309    Cryptograptilc  components, 
equipment  systems,  and  services. 

As  prescribed  in  270.1103(c)(9),  insert 
the  following  clause: 

CRYPTOGRAPHIC  COMPONENTS, 
EQUIPMENT.  SYSTEMS.  AND  SERVICES 
(JUN  1984) 

If  a  requirement  for  the  encryption 
protection  of  unclassified  digital  information 
in  the  telecommunications  environment  is 
specified  elsewhere  in  this  solicitation,  all 
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cryptographic  components,  equipment, 
systems,  and  services  offered  to  meet  that 
requirement  shall  comply  with  FE&-STD  1027 
and  be  endorsed  as  so  complying  by  the 
National  Security  Agency  prior  to  being 
proposed.  These  items  include  standalone 
DES  cryptographic  equipment  as  well  as  any 
Data  Terminal  Equipment  and  Data  Circuit- 
Terminating  Equipment  utilizing  the  DES 
algorithm  (described  in  FIPS  PUB  46)  for 
digital  encryption.  Arrangements  for 
endorsement  may  be  made  with  the 
Communications  Protection  Special  Projects 
Office  (S84),  National  Security  Agency.  9800 
Savage  Road.  Fort  George  G.  Meade.  MD 
20755. 

(End  of  clause) 

252.270-7310     Acqulsttlon,  design,  or 
development  of  Group  3  facsimile 
apparatus. 

As  prescribed  by  270.1103(c)(10). 
insert  the  following  clause: 
ACQUISITION.  DESIGN.  OR 
DEVELOPMENT  OF  GROUP  3  FACSIMII^ 
APPARATUS  (JUNE  1984) 

All  Group  3  facsimile  apparatus  designed, 
developed,  or  offered  for  use  over  voice  band 
analog  circuits  shall  comply  with  FED-STD 
1062. 

(End  of  clause) 

252.270-73 1 1     Acqutsitlon.  design  or 
development  of  Groups  1,  2,  and  3  facsimile 
apparatus. 

As  prescribed  by  270.1103ic)(ll). 
insert  the  following  clause: 
ACQUISITION.  DESIGN.  OR 
DEVELOPMENT  OF  GROUP  1.  2.  and  3 
FACSIMILE  APPARATUS  (JUN  1984) 

All  groups  1.  2.  and  3  facsimile  apparatus 
designed,  developed,  or  offered  for  use  over 
voice  band  analog  circuits  shall  comply  with 
FEI>-STD  1063. 

(End  of  clause) 

252.270-7400    Other  automatic  data 
processing  standards  clauses. 

252.270-7401     BASIC  language  compilers. 

As  prescribed  at  270.1103(a){26).  insert 
the  following  clause: 

BASIC  LANGUAGE  COMPILERS  (APR  1984) 
BASIC  compilers  offered  as  a  result  of  this 
solicitation  shall  implement  Federal  Standard 
Minimal  BASIC,  as  well  as  any  additional 
language  elements  as  specified  elsewhere  in 
the  requirements  document  (Insert  reference 
here). 

(End  of  clause) 

252.270-7402    FORTRAN  language 
compilers. 

As  prescribed  at  270.1 103(a){27).  insert 
the  following  clause: 

FORTRAN  LANGUAGE  COMPILERS  (APR 
1964) 

FORTRAN  compilers  offered  as  a  result  of 
this  solicitation  shall  implement  all  of  the 
language  elements  of  the  level  of  Federal 
Standard  FORTRAN  specified  elsewhere  in 
this  requirements  document  (insert  reference 


here),  as  well  as  any  additional  language 
elements  as  specified  elsewhere  in  this 
document  (insert  reference  here).  The 
compiler  shall  enable  the  user  to  monitor  any 
statement  appearing  in  the  source  program 
that  does  not  conform  syntactically  to  the 
specifications  of  Federal  Standard  full 
FORTRAN. 

(End  of  clause) 

252  270-7403    Protection  against 
compromising  emanations. 

As  prescribed  at  270.1003(c),  insert  the 
following  clause: 

PROTECTION  AGAINST  COMPROMISING 
EMANATIONS  (APR  1984) 

The  Contractor  shall  certify  in  his  bid/ 
proposal  that  computer  equipment,  as 
specified  by  the  Government,  to  be  provided 
or  used  under  this  contract  has  been 
accredited  to  meet  the  appropriate  security 
requirements  of  the  National 
Communications  Security  Subcommittee  on 
Compromising  Emanations  (SCOCE)  National 
TEMPEST  Standards  (NACSFJ^  No.  5100  or 
NACSIM  No.  5100A.  "Compromising 
Emanations  Laboratory  Test  Standard, 
Electromagnetics  (U)")  or  other  specified 
standard  and,  upon  request  of  the 
Contracting  Officer,  shall  provide 
documentation  supporting  this  accreditation. 
Notwithstanding  the  existence  of  valid 
accreditations  of  equipment(s)  prior  to  award 
of  contract,  the  Government  may.  as  part  of 
its  inspection  and  acceptance,  conduct  such 
additional  tests  at  the  installation  site  or 
Contractor's  facility  to  ensure  that 
equipment/systems  delivered  or  used  under 
the  contract  satisfy  the  security  standards  of 
NACSEM  5100,  NACSIM  5100A.  or  other 
approved  standards  as  specified  elsewhere  in 
this  solicitation/contract.  Unless  otherwise 
provided  in  this  contract  under  the  Warranty 
of  Supplies  or  Warranty  of  Systems  and 
Equipment  clauses,  the  Contractor  shall 
correct  or  replace,  at  no  cost  to  the 
Government,  accepted  equipment/systems 
found  to  be  deficient  within  one  year  after 
proper  installation.  This  applies  regardless  of 
f.o.b.  point  or  the  point  of  acceptance  of  the 
deficient  equipment/systems.  Should  a 
modification  to  the  delivered  equipment  be 
made  by  the  Contractor,  the  one  year  period 
is  applied  to  the  modification  upon  its  proper 
installation. 

(End  of  clause) 
PART  53— FORMS 

Subpart  253.1— General 

253. 1 70    Forms  for  use  in  OoD  acquisition. 

This  part  contains  illustrations  of 
Department  of  Defense  Acquisition 
Forms.  The  DoD  Forms  illustrated  in  this 
part  are  presented  in  numerical  order  to 
provide  a  ready  source  of  reference. 
Some  DD  Forms  that  were  previously 
illustrated  in  the  DAR  have  been 
converted  to  Standard  Forms  and  are 
published  in  the  FAR  or  are  published  in 
the  FAR  as  DD  Forms.  A  few  have  been 
deleted.  The  Table  of  Contents  of  this 


part  has  been  annotated  with  the  status 
of  all  DD  Forms  previously  published  in 
the  DAR.  Except  as  may  be  otherwise 
indicated  in  this  DoD  FAR  Supplement, 
all  DD  Forms  illustrated  in  this  part  may 
be  continued  on  (a)  bond  paper,  or  (b) 
specially  constructed  continuation 
sheets  (e.g.,  DD  Form  250c). 
Continuation  sheets  shall  be  annotated 
in  the  upper  right-hand  corner  with  the 
number  of  the  form  being  continued  and 
the  serial  page  number  of  the  total  pages 
being  prepared  (e.g.  page  5  of  15). 

Editorial  Note:  Department  of  Defense 
Acquisition  Forms  are  not  published  in  the 
Federal  Register  or  the  Code  of  Federal 
Regulations.  A  list  containing  DoD  Form 
numbers  and  titles  follows  253  270. 

Subpart  253.2— Prescription  of  Forms 


253.270    Use  of  forms. 

Pending  final  reorganization  of  the 
material  that  was  in  DAR  Section  XVI, 
that  material  shall  be  retained  as  is  and 
used  to  the  extent  that  It  Is  not 
inconsistent  with  explicit  instructions  of 
the  FAR  or  this  Supplement. 

Editorial  Note:  Department  of  Defense 
Acquisition  Forms  are  not  published  in  the 
Federal  Register  or  the  Code  of  Federal 
Regulations.  For  the  convenience  of  the  user, 
the  list  set  forth  below  includes  section 
numbers  and  form  numbers  and  titles. 
253.303-70-DD-250     DD  Form  250:  Material 

Inspection  and  Receiving  Report. 
253.303-70-DD-250C     DD  Form  250c: 
Material  Inspection  and  Receiving 
Report — Continuation  Sheet. 
253.303-70-DD-250-1     DD  Form  250-1: 
Tanker/Barge  Material  Inspection  and 
Receiving  Report. 
253.303-7&-DD-346     DD  Form  346:  Raw 
(Basic  Processed)  and  Semi-Fabricated 
Stock  Form. 
253.303-70-DD-347    DD  Form  347:  Bill  of 

Materials  for— Sub-Contracted  Parts 

Purchased  Parts — Government-Furnished 
Property. 
253.303-70-DD-350     DD  Form  350:  Individual 
Contracting  Action  Report  (Over 
$25,000). 
253.303-70-DD-3-5     DD  Form  375: 

Production  Progress  Report. 
253.303-70-DD-375C     DD  Form  375c: 
Production  Progress  Report 
(Continuation). 
253.303-70-DD-375-2    DD  Form  375-2:  Delay 

in  Delivery  (Flash  Notice). 
253.303-70-DD-m6     DD  Form  416;  Purchase 

Request  for  Coal.  Coke  or  Briquettes. 
2S3.3O3-70-DI>-428     DD  Form  428: 

Communication  Service  Authorization 
253.303-70-DD-448     DD  Form  448:  Military 

Interdepartmental  Purchase  Request 
253.303-70-DD-448-2     DD  Form  448-2: 

Acceptance  of  MIPR. 
253.303-70-DI>-558-l     DD  Form  558-1: 
Bidder's  Mailing  List  Application 
Supplement. 
253.303-70-DD-«79     DD  Form  879:  Statement 
of  Compliance. 
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2.S3.303-70-DD-a82     DD  Form  882:  Report  of 
Inventions  and  Subcontracts  (Pursuant  to 
"Patent  Rights"  Contract  Clause). 
253.303-70-DD-1057     DD  Form  1057:  Monthly 
Contracting  Summary  of  Actions  S25,000 
or  Less. 
2.'i3.303-70-DD-ni4     DD  Form  1114: 
Instructions  for  Use  of  Contract 
Termination  Settlement  and  Inventory 
Schedule  Forms. 
253.303-70-DD-1131     DD  Form  1131:  Cash 

Collection  Voucher. 
253.303-70-DD-1149    DD  Form  1149: 
Requisition  and  Invoice/Shipping 
Document. 
253.303-70-DD-1155     DD  Form  1155:  Order 
for  Supplies  or  Services/Request  for 
Quotations. 
253.303-7&-DD-1155r     DD  Form  1155r: 

General  Provisions. 
253.303-70-DD-1155r-l     DD  Form  1155r-l: 
Reverse  of  Order  for  Supplies  or 
Services/ Request  for  Quotations — 
Foreign. 
253.303-7&-DD-1155C-1     DD  Form  1155c-t: 
Order  for  Supplies  or  Services 
(Commissary  Continuation  Stieel). 
253.303-70-DD-1342     DD  Form  1342:  DoD 

Properly  Record. 
253.303-70-DD-1348     DD  Form  1346:  DoD 
Single  Line  Item  Requisition  System 
Document  (Manual). 
253.303-70-DD-1348m     DD  Form  t348m:  DoD 
Single  Line  Item  Requisition  System 
Document  (Mechanical). 
253.303-70-DD-1348-1     DD  Form  1348^1: 
DoD  Single  Line  Item  Release/Receipt 
Document. 
253.303-70-DD-1384     DD  Form  1384: 

Transportation  Control  and  Movement 
Document. 
253.303-70-DD-1419     DD  Form  1419:  DoD 

Industrial  Plant  Equipment  Requisition. 
253.303-70-DD-1423     DD  Form  1423: 
Contract  Data  Requirements  List. 
253.303-70-DD-1425     DD  Form  1425: 
Specifications  and  Standards 
Requisition. 
253.303-70-DD-1473     DD  Form  1473:  Report 

Documentation  Page. 
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PART  27a-ACOUISrnON  OF 
COMPUTER  RESOURCES 

Authority:  5  U.S.C  301. 10  U.SC.  2202.  OoD 
Directive  5000.35.  OoO  FAR  Supplement 
201.301. 

270J)00    Scope. 

This  part  prescribes  the  policies  and 
procedures  for  Department  of  Defense 
(DoD)  and  its  contractors'  acquisition  of 
computers,  computer  components, 
software,  maintenance  services,  certain 
other  services,  and  computer  supplies. 
Separate  subparts  address  acquisition 
when  the  procurement  authority  is 
vested  in  the  General  Services 
Administration,  or  is  within  the 
provisions  of  10  USC  2315.  or  when  the 
acquisition  does  not  fall  within  the 
scope  of  either  General  Services 
Administration  or  10  USC  2315 
authority.  ADP  protests  to  GSBCA  are 
covered  in  FAR  Part  33. 

Subpart  270.1— General 

270.101    Procuremsnt  autttoritiM. 

(a)  General  Sen'ices  Administration. 
Pub.  L.  89-306,  40  USC  759.  authorizes 
and  directs  the  Administrator  of  the 
General  Services  Administration  to 
provide  for  the  economic  and  efficient 
purchase,  lease,  and  maintenance  of 
automatic  data  processing  equipment 
(ADPE)  (see  Subpart  270.2)  by  Federal 
agencies,  subject  to  the  fiscal  and  policy 
control  of  the  Office  of  Management  and 
Budget  (OMB).  Policies  and  procedures 
for  acquisitions  for  which  procurement 
authority  is  vested  in  GSA  are  contained 
in  Subpart  270.3. 

(b)  JO  USC  2315.  Section  908  of  the 
DoD  Authorization  Act.  1982  (Public 
Law  97-86)  added  section  2315  to  Title 
10,  United  States  Code  which  provides 
that  the  provisions  of  40  USC  759  are  not 
applicable  to  DoD  procurements  of 
ADPE  systems,  components,  and 
services  if  the  function,  operation  or  use 
(see  also  Subpart  270.4): 

(1)  Involves  intelligence  activities; 

(2)  Involves  cryptologic  activities 
related  to  national  security; 

(3)  Involves  the  command  and  control 
of  military  forces; 

(4)  Involves  equipment  that  is  an 
integral  part  of  a  weapon  or  weapon 
system;  or 

(5)  Is  critical  to  the  direct  fulfillment 
of  military  or  intelligence  missions, 
excluding  routine  administrative  and 
business  applications  (including  payroll, 
finance,  logistics,  and  personnel 
management  applications) 
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(c)  Other  acquisitions  of  computer 
resources.  Certain  acquisitions  do  not 
fall  within  the  scope  of  either  (a)  or  (b) 
above.  Such  acquisitions  include 
computer  systems  and  components, 
including  computer  items  modified  to 
Government  speciHcations  at  the  time  of 
production,  which  are  specially 
designed  (not  configured)  to  the  extent 
that: 

(1)  They  cannot  be  used  to  process  a 
variety  of  problems  or  applications:  or 

(2)  They  can  only  be  used  as  an 
integral  part  of  a  non-computer  system. 
In  addition,  acquisitions  by  DoD 
contractors,  acquisition  of  printing 
services  utilizing  computer  technology, 
acquisition  of  computers  as  an  integral 
part  of  a  non-computer  system,  and 
acquisition  of  computer  support  services 
fall  within  the  scope  of  these  "other 
acquisitions."  Policies  and  procedures 
for  these  "other  acquisitions"  are 
contained  in  Subpart  270.6  and  FAR 
Subpart  8.6. 

(d)  Software.  The  authority  to  acquire 
commercially  available  software  (see 
270.200)  is  vested  in  the  General 
Services  Administration  and  shall  be 
acquired  in  accordance  with  Subpart 
270.3  unless  within  the  scope  of  10 
U.S.C.  2315,  in  which  case  the 
commercially  available  software  shall 
be  acquired  in  accordance  with  Subpart 
270.4. 

Subpart  270.2— Definitions 

270.200    Scope  of  subpart 

The  definitions  in  this  subpart  apply 
only  to  acquisitions  within  the  scope  of 
Part  270. 

"Automatic  Data  Processing 
Equipment  (ADPE)"  means  general 
purpose,  automatic  data  processing 
components  and  the  equipment  systems 
created  from  them,  regardless  of  use, 
size,  capacity  or  price,  that  are  designed 
to  be  applied  to  the  solution  or 
processing  of  a  variety  of  problems  or 
applications  and  are  not  specially 
designed  (rather  than  configured)  for 
any  specific  application. 

"ADP  Fund"  means  a  fmancing 
mechanism  administered  by  GSA  and 
which,  subject  to  GSA  approval,  is 
available  without  fiscal  year  limitation 
for  Fmancing  the  acquisition  of  ADPE 
and  related  items  by  lease,  purchase, 
transfer,  or  otherwise. 

"Agency  Procurement  Request  (APR)" 
means  a  request  by  a  DoD  component 
for  GSA  to  contract  for  ADPE, 
commercially  available  software,  or 
maintenance  services  or  for  GSA  to 
delegate  the  authority  to  contract  for 
these  items. 

"Benchmark"  means  a  problem  or 
series  of  problems  used  to  evaluate  the 


performance  of  computers  and/or 
software  relative  to  the  contract 
specifications. 

"Computer  Equipment"  means 
electronic  devices  which  perform 
logical,  arithmetic  or  storage  functions 
through  the  use  of  software. 

"Commercially  Available  Software" 
means  software  developed  at  private 
expense  and  available  in  the 
commercial  market  through  lease  or 
purchase  (including  licensing 
arrangements)  from  a  concern 
representing  itself  to  have  ownership 
and/or  marketing  rights  in  the  software. 
Software  which  is  furnished  as  part  of 
the  computer  but  is  separately  priced 
from  the  computer,  is  included  in  this 
category. 

"Conversion  Costs"  means  those  costs 
that  are  directly  related  to  the 
conversion  from  installed  computer 
resources  to  replacement  computer 
resources.  In  addition  to  project 
management  costs,  conversion  costs 
shall  include,  but  are  not  limited  to: 

(a)  Conversion  of  the  following 
software  by  reprogramming,  receding,  or 
translation: 

(1)  Existing  software  written  in 
Federal  standard  or  other  ANSI 
standard  higher-level  language: 

(2)  Application  software  written  in 
assembly  or  other  nonstandard 
languages  that  will  continue  to  meet 
essential  agency  mission  needs  without 
redesign,  provided  that  continued  use  of 
the  nonstandard  software  can  be 
justified  and  the  file  is  documented  with 
the  justification  prior  to  incorporation 
into  the  software  conversion  study: 

(3)  Mission-essential  application 
software  to  be  developed  for  operational 
use  before  the  replacement  is  installed 
(or  before  commercial  computer  services 
are  procured),  provided  the  software  is 
written  in  Federal  standard  or  other 
ANSI  standard  languages; 

(b)  Conversion  of  data  bases,  data 
base  design  changes,  and  data  base 
management  systems  to  the  extent 
necessary  to  permit  the  continued  use  of 
existing  application  software; 

(c)  Firmware  required  solely  to  permit 
the  continued  use  of  application 
software: 

(d)  Site  preparation  and  modiRcations 
to  installed  environmental  controls; 

(e)  Parallel  operation  of  the  old 
system  during  the  conversion  process, 
including  offsite  data  processing 
support; 

(f)  Travel  and  training  expenses, 
including  pay  and  fringe  benefits  of 
Government  employees  during 
attendance  at  formal  classroom  training 
courses;  and 

(g)  Other  general  and  user  expenses 
directly  related  to  the  conversion  effort: 


e.g.,  conversion  planning,  preparation 
and  management,  additional  supplies, 
and  any  additional  general-purpose 
software  required  to  support  the 
conversion. 

"Delegation  of  Procurement  Authority 
(DPA)"  means  a  written  notification 
from  GSA  to  a  DoD  component  in 
response  to  an  APR,  granting 
contracting  authority  to  the  DoD 
component. 

"Equipment  Technology  Update" 
means  an  acquisition  resulting  from  an 
obsolescence  review  of  an  ADPE  system 
which  establishes  that  it  would  be  more 
economic  and  efficient  over  the 
remaining  systems  life  to  replace  some 
or  all  components  of  that  system.  This 
type  of  acquisition  does  not  necessarily 
require  a  current  requirements  analysis 
or  software  conversion  study. 

"Evaluated  Optional  Features"  means 
those  contractual  conditions  and 
technical  requirements  which  are 
established  in  the  solicitation  but  which 
do  not  have  to  be  bid  (offered)  in  order 
to  be  responsive  (acceptable).  Each 
evaluated  optional  feature  in  the 
solicitation  must  reflect  its  relative 
value  to  the  Government. 

"Maintenance  Services"  means  those 
examination,  testing,  repair,  or  part 
replacement  functions  performed  to: 

(a)  Reduce  the  possibility  of 
malfunction  (preventive  maintenance); 

(bj  Correct  a  malfunction  (remedial 
maintenance);  or 

(c)  Modify  in  a  minor  way  (field 
engineering  change  or  field 
modification). 

"Noncompetitive  Procurement"  means 
a  procurement  for  which  the  minimum 
needs  are  so  restrictive  that  there  is  only 
one  known  manufacturer  capable  of 
satisfying  the  minimum  needs.  Included 
in  this  type  of  procurement  are: 

(a)  Sole  source  procurements;  and, 

(b)  Specific  make  and  model 
procurements  (notwithstanding  the  fact 
that  there  may  be  more  than  one  bid 
(offer)  thus  creating  price  competition). 

"Obsolescence  Review"  means  a 
review  to  determine  whether  existing 
computer  resources  are  economically  or 
technically  obsolete.  Indications  of 
economic  and  technical  obsolescence 
include: 

(a)  Maintenance  service  or  parts  are 
becoming  unavailable  or  are  no  longer 
being  provided  by  the  original 
equipment  manufacturer  (OEM); 

(b)  An  operating  system  is  or  will  no 
longer  be  supported  by  the  OEM; 

(c)  Degradation  in  equipment 
reliability: 

(d)  Maintenance  costs  are  accounting 
for  an  increasingly  greater  portion  of 
operating  costs; 


(e)  Energy  consumption,  including 
necessary  environmental  control,  is 
relatively  high; 

(f)  System  throughput  and  processing 
turn-around  are  too  slow,  and  flexibility 
is  limited  for  the  mission  requirement: 

(g)  The  equipment  is  two  or  more 
production  cycles  behind  th^  present 
product  line.  

"R«mote  Terminal  Emulation"  means 
a  means  of  evaluating  the  teleprocessing 
performance  of  an  ADPE  system  by  use 
of  components  external  to  the  ADPE 
system  under  evaluation.  Workload  is 
introduced  to  the  ADPE  system  by 
components  external  to  the  ADPE 
system  and  the  performance  of  the 
ADPE  system  is  recorded  for  evaluation 
to  determine  the  teleprocessing 
performance  of  the  ADPE  system. 

"Software"  means  a  series  of 
instructions,  in  a  form  acceptable  to  a 
computer,  which  causes  a  computer  to 
perform  specified  operations. 

"Software  Conversion  Study"  means  a 
study  of  the  effort  and  costs  required  to 
convert  software  from  the  existing 
computer  system  to  the  replacement 
computer  system. 

"Specifications"  means  specifications 
for  the  acquisition  of  computer 
resources.  Such  specifications  may 
consist  of  one  or  more  of  the  following 
types: 

(a)  Brand-name  or  equal  The 
purchase  description  refers  to  one  or 
more  specific  commercial  products 
identified  by  brand  name  and  make  or 
model  number  or  other  appropriate 
nomenclature  by  which  such  products 
are  offered  for  sale  to  the  public  by  the 
particular  manufacturer,  producer,  or 
distributor.  These  purchase  descriptions 
should  set  forth  those  salient  physical, 
functional,  or  other  characteristics  of  the 
brand  name  product(s)  which  are 
essential  to  meet  the  needs  of  the 
Government.  Prospective  contractors 
must  be  given  the  opportunity  to  offer 
products  other  than  those  specifically 
referenced  by  brand  name  if  such  other 
products  will  meet  the  needs  of  the 
Government  in  essentially  the  same 
manner  as  those  referenced. 

(b)  Equipment  performance 
requirements.  A  statement  of  those 
minimum  use  output  requirements  such 
as  the  amount  of  data  that  needs  to  be 
stored  or  processed  within  a  given  time 
and  operational  reliability, 
supplemented  to  the  extent  necessary 
with  hardware  factors  (devoid  of  as 
much  specific  vendor  orientation  as 
possible)  such  as,  cycle  time,  computing 
speed,  tape  read  and/or  write  speed, 
printer  speed,  size  of  memory, 
expandibility  (modularity),  and  related 
software  which  are  a  measure  of  the 
operating  capability  of  equipment  and 


which,  when  applied  to  the  functional 
specifications,  provide  a  quantitative 
measure  of  the  operating  time  and 
capacity  required  to  process  the 
applications  involved  on  that 
equipment. 

(c)  Functional  specifications.  The 
delineationof  the  objectives  which  the 
system  is  intended  to  accomplish  and 
the  data  processing  requirements 
underlying  that  accomplishment.  A 
description  of  the  data  processing 
requirements  should  include  a 
description  of  the  data  output  and  its 
intended  uses,  the  data  input,  the  data 
files  and  record  content,  the  volumes  of 
data,  the  processing  frequencies,  timing, 
and  such  other  factors  as  may  be 
necessary  to  provide  a  full  description 
of  the  system. 

(d)  Plug  compatible.  A  plug  (plug-to- 
plug)  compatible  purchase  description  is 
similar  to  a  brand  name  or  equal 
purchase  description.  The  purchase 
description  refers  to  one  or  more 
specific  commercial  products  identified 
by  brand  name  and  make  or  model 
number  or  other  appropriate 
nomenclature  and  sets  fcNth  those 
salient  physical,  functional,  or  other 
characteristics  of  the  brand  name 
product(8)  which  are  essential  to  meet 
the  needs  of  the  Government.  Unlike  an 
item  offered  under  a  brand  name  or 
equal  purchase  description,  a  plug 
compatible  item  need  not  perform  Its 
functions  in  essentially  the  same 
manner  as  the  referenced  product; 
however,  it  must  perform  the  same 
functions  as  the  referenced  product. 

(e)  Specific  make  and  model.  A 
purchase  description  under  which  only  a 
specific  manufacturer's  make  and  model 
(or  other  appropriate  nomenclature  by 
which  such  products  are  offered  for  sale 
to  the  public  by  the  particular 
manufacturer,  producer,  or  distributor) 
is  acceptable. 

"Systems  or  Items  Life"  means  a 
forecast  or  projection  of  the  period  of 
time  that  begins  with  the  installation  of 
the  systems  or  items  and  ends  when  the 
need  for  such  systems  or  items  has 
terminated.  Systems  or  items  life  is 
established  by  the  Government  on  the 
basis  of  requirements  and  is  usually  set 
forth  in  the  solicitation.  Systems  or 
items  life  is  not  necessarily  synonymous 
with  the  actual  life  of  the  systems  or 
items. 

Subpart  270.3— Acquisitions  Under 
General  Services  Administration  (GSA) 
Autttority 

270.300    Scope  of  subpart 

This  subpart  sets  forth  poticies  and 
procedures  for  contracting  by  the 
Department  of  Defense  for  automatic 


data  processing  equipment 
commercially  available  software, 
maintenance  services,  and  certain  other 
services  and  supplies,  when 
procurement  authority  is  vested  in  the 
General  Services  Administration  (GSA). 

270.301  PoHcy. 

(a)  Pub.  L  89-306,  40  U.S.C.  759, 
authorizes  and  directs  the  Administrator 
of  the  General  Services  Administration 
to  provide  for  the  economic  and  efficient 
purchase,  lease,  and  maintenance  of 
automatic  data  processing  equipment 
(ADPE)  by  Federal  agencies,  subject  to 
the  fiscal  and  policy  control  of  the 
Office  of  Management  and  Budget 
(OMB).  The  statute  specifically  provides 
that  the  authority  conferred  upon  the 
Administrator  of  the  General  Services 
Administration  shall  not  be  construed  as 
to  impair  or  interfere  with  the 
determination  by  agencies  of  their 
individual  requirements  or  the  use  made 
of  ADI%  or  components  thereof  by  any 
agency. 

(b)  The  authority  cited  in  (a)  above 
does  not  extend  to  those  acquisitions 
described  in  270.101  (b)  and  (c).  These 
acquisitions  shall  be  accomplished  in 
accordance  with  270.4  and  270.5. 

270.302  Procurement  auttwrity. 

This  section  prescribes  the  applicable 
procedures  when  procurement  authority 
is  vested  in  the  General  Services 
Administration. 

270.302-1    AppHcation. 

When  a  requirement  exists  for  ADPE, 
commercially  available  software,  or 
maintenance  services,  as  defined  in 
270.2,  an  Agency  Procurement  Request 
(APR)  must  be  submitted  to  the  GSA 
prior  to  the  initiation  of  any  contract 
action,  unless  the  requirement  meets  an 
exception  set  forth  below.  In  response  to 
an  APR,  the  GSA  may  contract  or  issue 
a  Delegation  of  Procurement  Authority 
(DPA).  For  the  procedures  to  be 
followed  in  submitting  the  APR.  see 
270.303-1.  At  the  option  of  the  DoD 
Component,  abbreviated  procedures 
promulgated  by  GSA  may  be  substituted 
for  those  described  herein. 

270.302-2    Exceptions. 

Contracts  may  be  made  without  the 
prior  approval  of  the  GSA  under  the 
following  conditions: 

(a)  Automatic  data  processing 
equipment  Except  for  contracts 
involving  the  GSA  ADP  Fund  (see 
270.321),  excess  leased  ADPE  (see 
270.14),  or  the  acquisition  of  hardware 
monitors  for  measuring  computer  system 
performance,  DoD  may  contract  for 
ADPE  without  prior  approval  of  GSA, 
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provided  that  at  least  one  of  the 
following  conditions  is  met: 

(1)  The  contract  will  occur  by  placing 
a  delivery  order  against  an  applicable 
GSA  requirements  contract; 
-  (2)  The  contract  will  occur  by  placing 
a  delivery  order  against  a  GSA  Schedule 
contract,  provided  that: 

(i)  The  order  is  placed  under  the  terms 
and  conditions  of  the  contract: 

(ii)  The  order  is  within  the  maximum 
order  limitation  (MOL)  of  the  applicable 
contract: 

(fii)  The  total  purchase  price  of  the 
itemfs)  covered  by  the  order  does  not 
exceed  $300,000. 

(Note:  Even  though  the  item(s)  are  to 
be  rented  or  leased,  the  purchase  price 
shall  be  used  to  determine  if  the  dollar 
value  of  the  order  falls  within  the 
$300,000  threshold);  and 

(iv)  The  requirements  set  forth  in 
270.314  on  the  use  of  GSA  Schedule 
contracts  for  ADP  are  met;  or 

(3)  The  value  of  the  contract  does  not 
exceed: 

(i)  $2,500,000  purchase  price,  or 
$1,000,000  annual  rental  charge 
(including  attendant  maintenance  costs) 
for  a  competitive  procurement; 

(ii)  $250,000  purchase  price,  or 
$100,000  annual  rental  charge  (including 
attendant  maintenance  costs)  for  a 
noncompetitive  procurement. 

(4)  The  acquisition  is  an  "equipment 
technology  update"  (see  270.2)  action 
resulting  from  a  comparative  cost 
analysis  made  in  connection  with  an 
obsolescence  review  (see  270.2)  if: 

(i)  The  situation  reviewed  wa's  limited 
to  processing  existing  workload  on 
installed  old  technology  equipment; 

(ii)  The  resulting  technology  update 
capability  will  not  exceed  the  reviewed 
old  technology  capability  by  more  than 
50  percent; 

(iii)  An  immediate  increase  in 
economy  and  efficiency  can  be  realized 
without  significant  disruption  in  the 
continuing  satisfaction  of  the  need;  and 

(iv)  Either  (A)  no  new,  replacement,  or 
augmented  equipment  system  is  known 
or  planned  beyond  the  existing  system 
life  for  the  reviewed  ADP  equipment 
system  or  (B)  a  new,  replacement,  or 
augmented  equipment  system  has  been 
identified  and  is  definitively  planned  for 
acquisition  actio,  on  a  competitive 
basis,  but  the  contract  award  will  be  far 
enough  in  the  future  to  allow  significant 
economy  and  efficiency  to  be  realized  in 
the  interim  period. 

(b)  Software.  After  compliance  with 
270.1304,  DoD  may  contract  for 
commercially  available  software, 
including  software  performance 
monitoring  packages,  for  use  with  ADPE 
without  approval  of  GSA  or  the  Federal 
Computer  Performance  Evaluation  and 


Simulation  Center  (FEDSIM).  provided 
that  at  least  one  of  the  following 
conditions  is  met: 

(1)  The  contract  will  occur  by  placing 
a  delivery  order  against  an  applicable 
GSA  requirements  contract; 

(2)-The  contract  will  occur  by  placing 
a  delivery  order  against  an  applicable 
nonmandatory  GSA  Schedule  contract 
under  the  terms  and  conditions  of  that 
contract; 

(3)  The  procurement  is  to  be  made  by 
normal  solicitation  procedures  and  the 
total  value  of  the  procurement,  for  the 
specific  software  package(s).  does  not 
exceed: 

(i)  $1,000,000  for  competitive 
acquisitions:  or 

(ii)  $100,000  for  noncompetitive 
acquisitions;  or 

(4)  The  software  is  provided  with  and 
is  not  separately  priced  from  the  ADPE. 

(c)  Maintenance  services.  The  OoD 
may  contract  for  maintenance  services 
without  approval  of  GSA  when: 

(1)  Such  services  are  available  under 
the  terms  and  conditions  of  an 
applicable  GSA  Schedule  contract;  or 

(2)  The  maintenance  charges  do  not 
exceed  $1,000,000  annually  for  a 
competitive  procurement,  or  $100,000 
annually  for  a  noncompetitive 
procurement. 

(d)  Services.  GSA  approval  is  not 
required  for  other  services.  (But  see 
270.8  for  use  of  the  GSA  Teleprocessing 
Services  Program.) 

270.303    Contracting  procedures. 

This  section  sets  forth  the  procedures 
for  performing  contracting  when 
procurement  authority  is  vested  in  the 
GSA.  Prior  to  issuance  of  the 
solicitation,  the  contracting  officer  shall 
insure  that  a  DPA  has  been  obtained,  or 
that  the  acquisition  falls  within  one  of 
the  exceptions. 

270.303-1     Submlssk>n(s)  of  agency 
procurement  requests  (APR). 

If  it  is  determined  that  the  conditions 
of  the  contemplated  contracting  action 
are  not  covered  by  the  blanket 
delegation  of  contracting  authority 
provisions  of  270.302,  or  if  the  conditions 
of  the  action  change  during  the 
contracting  process  so  that  those 
provisions  become  inapplicable,  two 
copies  of  the  APR  and  other  applicable 
documents  shall  be  forwarded  to  the 
General  Services  Administration  (KMA). 
Washington.  DC  20405.  The  APR  shall 
be  signed  by  an  official  who  has  been 
authorized  to  initiate  the  acquisition 
action.  In  addition,  the  APR  shall 
contain  the  name  and  telephone  number 
of  an  individual  within  the  DoD 
Component  who  shall  act  as  the  point  of 


contact  for  GSA.  The  APR  shall  include, 
as  applicable: 

<a)  DoD  Component  information.  DoD 
Component  name,  address,  names  and 
telephone  numbers  of  appropriate 
officials. 

(b)  Project  title  and  description. 

(1)  Name  or  designation  of  the  ADPE 
system. 

(2)  Description  of  the  requirement. 
Indicate  whether  it  is  a  new.  an  addition 
to.  or  a  modification  of  a  current  ADPE 
system. 

(3)  Estimated  system/item  life. 

(4)  Estimated  system/item  life  cost. 

(5)  Locations  (city  and  state)  which 
require  user  access  to  the  ADPE  system 
or  where  the  equipment  is  to  be 
installed,  if  appropriate. 

(6)  Fiscal  year  and  quarter  during 
which  the  solicitation  is  expected  to  be 
released. 

(7)  Expected  contract  award  date, 
(c)  Contracting  action  planning. 

(1)  Budgeted  value  of  the  acquisition 
in  the  request  to  OMB,  indicating 
whether  implicitly  or  explicitly 
described,  including  fiscal  year 
involved. 

(2)  A  summary  of  the  alternatives 
considered  to  meet  the  requirement,  the 
related  costs  and  the  basis  for  the 
alternative(s)  selected. 

(3)  If  the  GSA  Teleprocessing  Services 
Program  (TSP)  is  used  as  the  source  of 
supply,  indicate  the  contracting 
arrangement  comtemplated  (Multiple 
Award  Schedule  (MAS)  or  Basic 
Agreement  (B/A),  and  type  (full, 
interactive,  or  remote  batch)). 

(4)  Conclusions  of  the  performance 
evaluation  for  the  currently  installed 
ADPE  system,  when  applicable. 

(5)  A  statement  that  available 
resources  have  been  screened  and  none 
are  available  to  satisfy  the  requirement. 

(6)  Documentation  regarding 
telecommunications,  when  applicable. 

(7)  Conclusions  of  the  software 
conversion  study,  when  applicable. 

(8)  Unique  software,  maintenance, 
and  support  requirements,  if  any. 

(9)  Evidence  that  site  construction/ 
modification  by  GSA  is  or  is  not 
required.  One  of  the  following 
statements  shall  be  used  for  this 
purpose: 

(i)  The  acquisition  of  this  equipment 
will  not  require  site  construction  or 
modification  by  GSA:  or 

(ii)  The  acquisition  of  this  equipment 
will  require  site  construction/ 
modification  by  GSA  which  must  be 
completed  by  (date)  and  noUfication  and 
information,  as  applicable,  has  been/ 
will  be  submitted  to  GSA  on  [date). 

(10)  One  of  the  following  statements 
regarding  the  Privacy  Act  of  1974: 
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(i)  Equipment  or  services  identified  by 
this  request  will  not  be  used  to  operate  a 
system  of  records  on  individuals  to 
accomplish  an  agency  function. 

(ii)  Equipment  or  services  identified 
by  this  request  will  be  used  to  operate  a 
system  of  records  on  individuals  to 
accomplish  an  agency  function  and  all 
apphcable  provisions  of  the  Privacy  Act 
have  been  complied  with. 

(11)  A  brief  description  of  the  primary 
agency  programs  that  the  equipment  or 
services  will  support. 

(12)  Computer  security  requirements, 
where  applicable,  as  certified  by  the 
responsible  o^icial. 

(d)  Acquisition  strategy. 

(1)  Description  of  conversion 
management  planning  actions. 

(2)  Type  of  specification. 

(3)  The  basis  and  documentation  to 
support  the  use  of  brand  name  or  equal, 
plug  compatible,  or  specific  make  and 
model  specification,  when  applicable 
(see  270.2). 

(4)  The  basis  and  documentation  to 
support  a  contemplated  noncompetitive 
action,  when  applicable.  Specifically, 
the  justification  must  address: 

(i)  The  critical  service,  unique 
features,  or  mandatory  requirements 
dictated  by  the  intended  use  that  limits 
the  acquisition  to  a  noncompetitive 
procurement  (the  overriding  necessity  of 
these  competition-limiting  requirements 
shall  be  clearly  identified); 

(ii)  The  steps  taken  which  led  to  the 
conclusion  that  no  other  known  or 
probable  source  of  supply  exists;  and 

(iii} The  factors  which  preclude  the 
development  of  specifications  or  the 
determination  of  the  requirement  in  a 
form  suitable  for  competition. 

(5)  The  documentation  to  support  a 
dedicated  teleprocessing  system 
strategy,  when  applicable. 

(6)  If  the  GSA  TSP  is  used  as  the 
source  of  supply,  source  selection 
information,  as  follows: 

(i)  List  of  requirements  (mandatory 
and  evaluated  optional  features,  if  any); 

(ii)  Other  elements  to  be  evaluated; 

(iii)  Summary  description  of  any 
benchmark  and  the  method  for 
developing  cost  information  from  the 
benchmark  results,  or  a  description  of 
how  cost  information  will  be  determined 
if  a  benchmark  is  not  used;  and 

(iv)  The  method  to  be  used  for 
combining  all  cost  elements  to 
determine  the  lowest  overall  system-life 
cost. 

(7)  If  remote  terminal  emulation  is  to 
be  used,  provide  justlficayon  as  set  forth 
in  270.320. 

(e)  Exceptions  or  deviations.  Provide 
a  statement  that  all  applicable 
regulations  have  been  reviewed  arid 


complied  with,  or  identify  and  justify 
deviations. 

(f)  Remarks.  Provide  additional 
information  concerning  any  of  the  above 
items  or  other  special  conditions 
associated  with  the  action  deemed 
necessary  for  understanding  of  the  APR. 

(g)  References.  Provide  references  to 
relevant  past  GSA  authorizations, 
meetings,  telephone  discussions,  etc. 

(h)  Supplemental  submissions.  If,  prior 
to  award,  the  requirement  or  any  of  the 
contract  planning  or  strategy  elements 
of  an  APR  change  materially  from  data 
submitted  in  the  APR,  irrespective  of 
whether  before  or  after  authorization  is 
received  from  GSA  to  proceed,  promptly 
provide  a  supplementary  APR 
submission  to  GSA  containing  pertinent 
information  and  referencing  the  basic 
APR. 

270.303-2    GSA  action  on  APR. 

(a)  After  review  of  the  APR  and  the 
documentation  submitted,  and  subject  to 
the  right  of  the  DoD  Component  to 
determine  its  individual  ADPE, 
commercially  available  software,  and 
maintenance  requirements,  including  the 
development  of  specifications  for  and 
the  selection  of  the  types  and 
configurations  of  equipment  needed,  the 
Assistant  Administrator  for  Information 
Resources  Management,  GSA  or.lus 
designee,  will: 

(1)  Delegate  to  the  DoD  Component 
authority  to  contract; 

(2)  Delegate  to  the  DoD  Component 
the  authority  to  contract  and  provide  for 
GSA  participation  in  the  contracting  to 
the  extent  deemed  necessary  under  the 
circumstances;  or 

(3)  Provide  for  the  contracting  by 
GSA,  or  otherwise  obtain  the 
requirement  on  behalf  of  the  DoD 
Component. 

(b)  A  copy  of  the  APR  and  the  GSA 
response  and  other  related 
documentation  prescribed  by  the  DoD 
Component  shall  be  made  a  part  of  the 
contract  file.  Action  will  be  taken  by 
GSA  within  20  workdays  after  receipt  of 
full  information  contained  in  an  APR  or 
supplement  thereto.  Upon  expiration  of 
this  20-workday  period,  plus  5  calendar 
days  for  mail  lag,  the  DoD  Component 
may  proceed  with  the  acquisition  as  if  a 
DPA  had,  in  fact,  been  granted.  This  20- 
workday  period  is  subject  to  written 
modification  by  GSA  in  the  event  that, 
after  review  of  the  APR  data,  it  is  found 
not  to  contain  the  full  information 
required.  To  establish  a  common 
understanding  of  the  20-workday  period. 
GSA  will  provide  written  verification 
within  this  period  that  identifies  the 
date  of  receipt  of  the  APR  or 
supplemental  data.  In  the  event  that 
unusual  drcumstahces  surrotinding  the  . 


acquisition  dictate  that  a  longer  period 
of  time  is  required  for  GSA  to  complete 
its  appraisal,  it  will  so  notify  the  DitiD 
Component  and,  under  these 
circumstances,  the  automatic  DPA  rule 
shall  not  apply. 

(c)  APR  submissions  to  GSA  are  not 
required  to  exercise  a  renewal  option 
within  the  systems  life  of  a  previous 
authorization. 

(d)  Changes  within  the  scope  of  a 
change  provision  in  the  contract  do  not 
require  an  additional  DPA  (including 
purchase  orders  under  the  Multiple 
Award  Schedule  (MAS)  or  contracts 
using  the  Basic  Agreement  (B/A)  in  the 
TSP).  Any  changes  shall  be  within  the 
systems  life  of  the  requirement  as 
specified  in  the  APR.  A  new  DPA  is 
required  when  requirements  exceed  the 
contract  quantities  (including  options) 
by  more  than  25  percent. 

270.303-3    GSA  contracting  for  DoD. 

When  GSA  acquires  ADPE  or  related 
items  for  DoD,  the  contracting  is  a  joint 
endeavor.  In  this  case  the  DoD 
Component  shall: 

(a)  Submit  documentation  to  GSA 
including  the  requirement,  systems  or 
items  life,  the  technical  specification, 
and  justification  to  support  contracting 
on  an  other-than-fuU  and  open 
competition  basis,  if  applicable; 

(b)  Prepare  the  technical  portion  of 
the  solicitation  and  define  any  unique 
requirements; 

(c)  Provide  necessary  technical 
personnel  (and  contracting  personnel,  if 
desired)  as  members  of  the  contract 
negotiating  team; 

(d)  Prepare  a  selection  plan  and 
submit  it  to  the  GSA  contracting  officer 
prior  to  issuance  of  the  solicitation;       ;.:, 

(e)  Evaluate  proposals  from  a  ;■.: 
technical  point  of  view  and  arrange  fw-^y 
offerors'  oral  presentations,  when 
appropriate:    , 

(f)  Provide  copies  of  correspondence  ,. 
to  the  GSA  contracting  officer  when    . 
authorized  to  communicate  directly  with 
offerors: 

(g)  Determine  the  technical  capability 
of  the  items  offered  to  meet  the  requiring 
activity's  requirements,  technical 
specifications,  and  systems  or  items  life. 
This  responsibility  shall  include  the 
determination  of  whether  the  proposals 
are  technically  acceptable  or 
unacceptable.  The  results  of  these 
determinations  shall  be  transmitted  to 
the  GSA  contracting  officer  to  enable 
the  contracting  officer  tof  take 
appropriate  action  with  the  offerors; 

(h).Select  the  lowest  overall  cost 
item(s)  and  transmit  this  information- 
with  the  necessary  supporting 
documentation  lb  the  GSA  contracting 
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olfioer.  In  tiie  eveirt  a  conclusive 
iudgment  cannot  be  Toade  on  the  Sasw 
of  lowest  ovwaU  co«t.  a  delemrination 
and  fintUags  to  this  effect  shalt  be 
prepared  before  any  other  factors  ara 
used  as  a  basis  for  seJectiixt: 

(1)  Piwkle  the  following 
administrative  information  to  the  CSA 
contracting  officer  aJong  with  the  data 
required  in  (hj  above; 

(IJ  Finance  data  {e-g,  paying  office, 
and  fiakl  citation]: 

(2)  Contract  diatribution  list  and 
addresses;  and 

PJ  Identity  of  the  successor 
coatracdag  officer. 

(j)  Assist  the  CSA  contracting  officer 
in  debriefing  ofTerora.  when  debriefings 
are  requested: 

(kj  U  required,  place  the  delivery 
orderfs); 

(1)  Accomplish  any  other  task  not 
included  above  which  will  further  the 
jwnt  contracting  obiective  or  expedite 
completton  of  the  contract  action  at  the 
OoO  Component's  discretion  and  with 
GSA  concurrence;  and 

(m)  AdRdnister  the  coatract  in 
accordasce  with  the  terms  and 
conditions  thereoL 

270.304  Small  pttrcttasAs. 

The  provisioBs  ol  Part  213  apply  when 
the  a^regate  amount  of  any  one 
reqviremeat  for  ADPE.  conunercially 
available  software,  or  maintenance 
services  does  not  exceed  $25,000 
annually.  ADPsrhwdtile  coatxacts  may 
be  used  to  procure  FSC  Group  70  items. 

270.305  Restrictions  on  ttta  use  of 
simulation  in  Itw  AOPE  contracting 


(a)  Data  structrired  for  simulation 
purposes  shall  not  be  the  only  means  of 
describing  data  processing  requirements 
in  solicitation  documents.  Sinnilation 
data  shall  be  accompanied  by  a 
narrative  description  of  the  objectives, 
workload,  and  any  available  application 
logic  diagrams. 

(b)  Solicitation  documents  should  not 
be  structured  in  such  a  way  as  to  require 
offerors  to  use  a  specific  computer 
system  simulator  in  order  to  submit  their 
offers.  When  offerors  submit  computer 
simulation  as  part  of  their  offers,  they 
shall  be  required  to  describe  clearly  the 
simulation  used  and  the  make  and 
model  of  the  computer  on  which  the 
simulation  was  run. 

(c)  Offers  should  not  be  considered 
nonresponsive  or  unacceptable  solely  on 
the  basis  of  simulation  lesutts. 

(d}  Procedures  for  simulation  and 
,  computer  performance  evaluatioa 
I  services  are  prescribod  in  Dapartmental 
procedures. 


270.306    PubHcizIng  contract  actions. 

(a)  To  ensure  that  appropriate 
competition  is  obtained,  synopses  at 
proposed  contracts  for  ADPE. 
commercially  available  software,  and 
nuiateoance  services  shall  he 
publicized  in  the  Commerce  Business 
Daily  (CBD)  in  accordance  with  the 
provisions  of  FAR  Part  5.  and  205.2, 
270314.  and  270315  of  this  st^tplemeaL 
The  exception  of  FAR  5.202(a)(B)  tioes 
not  apply  to  the  use  of  CSA 
nonmandatury  ADP  Schedules. 

fb)  The  CSA  centralized  Bidders 
Mailing  List  (BMLJ  for  Federal  Supply 
Classification  {FSCJ  Group  70  may  be 
used  for  competitive  ADPE  a^ 
commercially  available  software  and 
maintenance  service  acquisitions.  OoD 
Components  may  obtain  the  GSA  BML 
by  a  written  request  to  the  General 
Services  Admtoistratioa  (8BR).  Building 
41,  Denver  Federal  Center.  Denver. 
CoioFudo  80225.  The  request  shall 
include  the  applicable  class  and  BML 
code  niimber(sj.  listed  below: 

7010-0001     AOPeCoafi«iirat«oa 
7OZO-0OOX    ADP  Central  Processing  Unit 

(CPU,  Computer),  Analog 
7021-nom     ADP  Central  ProcesMi^  Unit 

(CPU.  Cooiputeri,  O^tai 
7022-0001     ADP  Central  i>roce«8ing  Unit 

(CPU,  ComputerJ,  Hybrid 
7OZ5-O001     Memory-Magnetic  Storage 
7025-0002     Magnetic  Tape  Subsystems 
7025-0003    Ma^etic  Disk  Sobsyslems 
7025-0004     Printers.  High  Speed  (ADP) 
702S-0005    Paper  Tape  Devices 
7025-0007    Interactive  LUspiny 
7025-0006    laieraclive  Crapitks 
.7J12S-g009    InteracUve  Hiird  Copy 
7025-0010    Other  ADP  Input/Output  and 

Storage  Devices 
7030-0001     ADP  Software— Operating 

System 
7030-0002    ADPSeftwiif«— AppHcafion 

Programs 
7030-0003    ADP  Soft  ware— DataBase 

ManagemenJ  Progr&ma 
7030-0004    Other  ADP  Software 
7005-0001     ADP  Accessorial  Equipment 
7040-0001     Punched  Card  Equipment 
7045-6002     ADP  Support  Equipment 
7050-0001     ADP  Components 

The  GSA  BML  may  be  used  for 
subsequent  contracting  for  items  In  the 
class  and  BML  code,  provided  the 
solicitation  is  released  to  industry 
within  90  days  following  receipt  of  the 
BML  in  question. 

(c)  41  CFR  150  '  shall  be  cited  as  the 
authority  Jor  the  request  For  further 
information  concerning  th^  above 
classes,  DoD  Components  should 
contact  General  Services  Administration 
[KEQ.  Washington.  DC  20W5. 

(d)  To  contract  for  ADP  maintenance 
services,  agencies  may  obtain  the  GSA 


CFR  C3iap«er  201  at  49  FR  ZOSm.  May  17.  lflS«. 


BML  for  Standard  Industrial  Group  0798. 
BML  Code  4,  by  written  request  to  the 
addressee  indicated  in  (bj  above.  41 
CFR  150  '  shall  be  cited  as  the  authority 
for  requesting  the  BML 

(e)  Maximum  advantages  shall  be 
taken  of  the  latest  technological 
advances  in  the  ADPE  field  to  ensure 
that  the  Government's  needs  are  met  at 
the  lowest  overaU  cost.  To  encourage 
industry  to  offer  proposals  which  permit 
the  Government  to  take  full  advantage 
of  technology  and  to  ensure  that 
specificatioos  are  clear  and  complete. 
DoD  Components  may  provide  proposed 
specifications  to  industry  for  comment 
prior  to  formal  solicitation.  A  copy 
should  be  furnished  to  all  prospective 
offerors  scheduled  to  receive  the 
solicitation,  industry  should  be  given  a 
minimum  of  30  calendar  days  to  submit 
written  comments  and  at  least  60  days 
for  complex  acquiiitions.  Comments  and 
the  disposition  thereof  shall  be  i«tained 
in  the  contract  file. 

270  J07    Evaluaflon  Cactors. 

(a)  Solicitations  shall  identify  all 
factors,  including  conversion  costs,  that 
will  be  considered  in  the  evaluation  of 
offers.  The  evaluation  factors  shall  be 
applied  to  the  mandatory  technical 
requirements  and  the  evaluated  optional 
features  (e.g..  specific  software 
packages,  compatible  input-output 
devices),  where  applicable.  Where 
evaluated  optional  features  are  included 
in  a  solicitatioa  their  value  to  the 
Government  shalfhe  expressed  in  .  _^  ,. 
dollars,  points.  or»ny  other  reasonable.  „ 
indicator  as  an  evaluation  factor. 

(b)  While  acKHtisition  price  is  usually 
considered  to  bie  the  most  significant 
factor,  the  circumstances  of  a  particular 
acquisition  may  require  that  other 
additional  factors  be  talien  into 
consideration.  These  include,  but  are  not 
limitedto: 

(IJ  Technical  approach; 

(2)  Previous  experience  in  complex 
acqaisitions: 

(3)  Management  organization: 

(4)  Prior  snccess  at  satisfying 
technical  and  delivery  requirements; 

(5)  Post-award  support  capability; 

(6)  Ability  to  deliver  technolo^cally 
current  software;  and 

[7]  Maintenance  costs. 
Contracting  officers  shall  ensure  that 
these  and  all  other  relevant  factors,  as 
required  by  other  parts  of  this  subpart, 
are  dearly  stated  ta  the  solicitation 
along  with  their  refative  importance. 

{ci  Unless  waived  in  accordance  with 
Departments]  pnoccditres,  the 
contracting  ofOcer  shall  soTicit  and 
evaluate,  over  thaprojected  systems  We. 
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all  forms  of  financing  an  acquisition. 
These  include: 

(1)  Purchase. 

(2)  Lease:  Vendor  retains  title  to  the 
item  throughout  system's  life. 

(3)  Lease  With  Option  to  Purchase 
(LWOP):  The  Government  leased  items 
with  options  to  purchase  at  a  later  date. 

(4)  Lease  to  Ownership  Plan;  The 
Government  leases  items  for  a  specified 
period  in  accordance  with  applicable 
funding  statutes  after  which  lease 
payments  cease  and  li{\e  is  transferred 
to  t'he  Government.  When  soTi^itafion-of 
these  various  financing  methods  is      "^  ■ 
appropriate,  offerors  may  submit  any  or 
all  of  them.  The  contract  file  shall  be 
documented  with  the  results  of  the 
analysis  performed  on  the  financing 
methods  received. 

(d)  Other  factors  to  be  considered  in 
evaluating  proposals  include; 

(1)  Residual  value  of  purchased  ADPE 
at  the  conclusion  of  systems  life. 

(2)  Present  value  of  money 
(discounted  for  the  systems  li£e)in . 
accordance  with  procedures  established 
by  the  DoD  Components. 

270.308    Commercially  avaitable  software 
contracts. 

When  acquiring  commercially 
available  software,  contracting  officers 
should  have  the  following  ob)ectives: 

(a)  Avoid  restrictive  clauses  that  Hmit 
the  use  of  the  software  to  a  specific 
system,  installation,  or  organization: 

(b)  Incorporate  a  clause  that  will 
permit  other  Government  agencies  to 
obtain  the  software  under  the  contract 
being  negotiated: 

(c)  Obtain  additional  quantity 
discounts  should  any  other  Government 
agency  acquire  the  same  software  under 
the  contract:  and 

(d)  Ensure  that  the  contractor  is 
contractually  obligated  to  support  and 
maintain  the  software  in  subsequent 
years, 

270.309 
factors. 


Determination  of  selection 


The  prices  offered  for  the  systems  or 
items  life  and  conversion  costs,  whether 
based  on  prices  offered  or  a 
Government  estimate,  shall  be  included 
in  determining  the  lowest  overall  cost. 
Determination  of  system/item  life  is 
optional  for  a  system/item  with  a 
purchase  price  of  $25,000  or  less: 
however,  this  does  not  apply  if  the 
system/item  is  to  be  leased  or  rented. 
The  following  are  examples  of  other 
factors  to  be  considered: 

(a)  Economic  benefits  clearly 
attributable  to  increased  productivity. 

(b)  Direct  savings  that  would  accrue 
from  the  release  of  rented  ADPE, 


discontinuance  of  services,  or  reduction 
in  energy  or  telecommunications  costs. 

(c)  Indirect  savings  derived  from 
reductions  in  other  than  ADPE  or 
service  costs,  such  as  space  and/or 
personnel  support  expenses. 

(d)  Benefits  from  implementing  new 
applications  which  otherwise  would 
have  to  be  deferred. 

(e)  Economic  advantages  resulting 
from  providing  the  capability  to 
accommodate  projected  increases  in 
workload  without  contracting  for  further 
augmentation,  replacement  of  the  ADPE, 

.or  acqulBition  8ecvice9._  ^ 

(fj  Potential  savings  due  tirth'e  J~     '^-  • 
availability  of  software  already 
developed  and  available  from  the 
Federal  inventory  or  commercial 
marketplace  that  could  be  used  to  meet 
additional  requirements. 

(g)  Proven  reliability  of  the  equipment 
and  operating  system  software  in 
similar  operating  environments. 

(h)  The  continued  availability  of 
operating  system  software  support  and 
maintenance  services  beyond  the  initial 
system/item  life  that  would  enhance  the 
probability  of  reutilization  of  the  ADPE 
within  the  Government. 

(i)  The  potential  for  supporting  other 
agencies  through  the  ADP  sharing 
program. 

270.310    Contract  clauses. 

In  addition  to  the  other  clauses 
required  by  the  FAR  or  the  DoD  FAR 
Supplement,  the  clauses  prescribed 
below  shall  be  used  in  all  solicitations 
and  contracts  for  ADP  equipment, 
software  and  maintenance  services  and 
certain  other  services  for  which  GSA 
has  delegated  procurement  authority 
either  by  DPA  or  by  regulation. 

(a)  Warranty  exclusion  and  limitation 
of  damages.  The  contracting  officer  shall 
insert  the  clause  at  252.270-7001, 
Warranty  Exclusion  and  Limitation  of 
Damages,  in  solicitations  and  contracts 
for  ADP  equipment,  commercially 
available  software,  maintenance,  and 
related  supplies,  unless  the  contracting 
officer  determines  that  a  higher  degree 
of  protection  is  in  the  best  interest  of  the 
Government. 

[h]  Contractor  representation. 

The  contracting  officer  shall  insert  the 
clause  at  252.270-7002,  Contractor 
Representation,  in  solicitations  and 
contracts  for  ADP  equipment  items  or 
systems  when  the  Government's 
requirement  is  set  forth  in  whole  or  part 
by  functional  specifications  and  the 
contract  amount  is  expected  to  exceed 
$100,000. 

(c)  Fixed-price  options. 

(1)  The  use  of  option(s]  to  extend  the 
contract  period  and/or  to  acquire 
additional  quantities  may  be  in  the  best 


interest  of  the  Government  when  the 
conditions  of  FAR  17.206  are  met.  The 
evaluation  of  options  motivates  price 
competition  on  a  system/item  life  basis 
and  eliminates  the  long-term  effects  of  a 
buy-in.  One-time  charges  (startup  and 
other  nonrecurring  costs),  such  as 
documentation,  manuals,  initial  training 
requirements,  etc.,  may  be  significant  for 
a  particular  solicitation.  An  offeror  may 
intend  to  absorb  some  portion  of  these 
costs  or  may  plan  to  recover  (amortize) 
them  in  possible  "follow-on"  awards. 
Incumbent  offerors  could  enjoy  a 
competitive  advantage  since  it  may  not 
he  necessary  io  recover  them  in  a  single 

contract.  In  addition,  offerors"  wtth-    ■ 

relatively  broader  markets  and/of 
stronger  financial  resources  tend  to  have 
greater  flexibility  with  respect  to  any 
one  individual  procurement  action.  The 
evaluation  of  system/item  life  prices 
promotes  greater  competition  by 
evening  out  these  advantages  and 
encourages  lower  system/item  life 
pricing. 

(2)  Separate  charges. 

(i)  When  considering  options,  care 
should  be  exercised  in  making  the 
distinction  between:  (A)  discontinuance 
charges  (i.e.,  termination  settlement 
compensation  including  negotiated 
contractual  payment  provisions)  for 
discontinuance  during  the  initial 
contract  period  or  during  an  exercised 
option  period,  (B)  separate  charges  for 
the  Government's  failure  to  exercise  an 
option  to  extend  the  contract  term  or  to 
acquire  additional  quantities,  and  (C) 
contracting  for  evaluated  optional 
features,  which  is  outside  the  scope  of 
this  subsection. 

(ii)  A  payment  that  reflects  the 
addition  of  a  separate  charge  to  a 
contract  price  is  illegal  if  the  charge, 
when  added  to  the  contract  price, 
exceeds  the  amount  that  reasonably 
represents  the  value  of  bona  fide  fiscal 
year  requirements.  (See  31  U.S.C.  665a, 
31  U.S.C.  712a,  and  41  U.S,C.  11).  To 
preclude  the  payment  of  these  illegal 
charges  (because  of  the  nonexercise  of 
options),  when  options  are  to  be 
incorporated  into  a  contract,  separate 
charges  in  any  form  shall  not  be 
solicited  and  offers  containing  any 
charges  for  the  Government's  failure  to 
exercise  any  option  will  be  rejected  as 
provided  by  the  clause  entitled  "Fixed- 
Price  Options"  prescribed  below. 

(3)  Discontinuance  of  lease /rental  of 
equipment  or  software.  When  the  Fixed- 
Price  Options  clause  is  used,  the 
Government  and  the  contractor  may 
find  it  mutually  advantageous  to 
incorporate  a  special  provision 
containing  specific  notice  and 
settlement  terms  to  cover 
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disctMJtinnance  of  rental  of  equipment  or 
software  during  the  contract  period.  The 
clanse  entitled  "Discontitittanoe  of 
Rental  and  Repricfng"  (see  example  at 
252.270-7007)  may  be  used  for  this 
pnrpose.  The  special  "Discontinuance  of 
Rental  and  Repricing"  clause  provides 
notice  of  discontinuance  and  settlement 
payment  terms.  A  means  is  provided  to 
determine  thoae  charges  within  a  cHling 
that  ensures  that  the  value  of  the 
discontinued  reqnirement  and  the 
contract  value  of  the  requirement  for  the 
revised  contract  period  are  reasonable. 
It  provides  the  opportunity  for  a  lower 
price  by  covering  the  risk  of 
discontimjance  with  specified  repricing 
provisions.  Neither  the  fticorporation  of 
this  claose  in  the  contract  nor  the 
calculation  and  comparison  of  potential 
discontinuance  charges  shall  be 
considered  an  evaluation  factor. 

(4)  The  contracting  officer  shall  insert 
the  clause  at  252.270-7003.  Fixed-Price 
Options,  ta  solicitations  and  ccHitraets 
when  a  fixed-price  contract  is 
contemplated;  the  solicitation  is  for  ADP 
equipment,  commercially  available 
software,  or  maintenance  services 
requiremejQts  that  will  extend  beyond 
the  initial  fiscal  yean  and  an  option  to 
extend  ike  contract  period  aud/or  to 
acquire  additional  quantities  may  be  ia 
the  best  interests  of  the  Government. 
When  the  Fixed-Price  Options  clause  is 
used,  the  solicitation  shall  also  specify: 
(ij  The  system/itgm  life; 
{iij  The  presenTvalae-methodology. 
including  payment  schedule,  that  will  be 
used  for  purposes  of  award  evaluation; 
and 

fiii)  The  option  periods  of 
performance  and  option  quantities,  as 
appropriate. 

(d)  Option  to  extend  the  term  of  the 
contract. 

The  contracting  officer  shall  insert  the 
clause  at  252.270-7004.  Option  to  Extend 
the  Term  of  the  Contract,  in  solicitations 
and  contracts  when  the  clause  at 
252.270-7002,  Fixed-Price  Options,  is 
used. 

(e)  Option  for  increased  quantities. 
The  contracting  officer  shall  insert  the 

clause  at  2S2.27O-70O5,  Option  for 
Increased  Quantities,  in  solicitations 
and  contracts  when  the  solicitation 
includes  the  provision  at  252.270-7003. 
Fixed-Price  Options,  and  the  known 
requirements  exceed  the  basic  quantity 
to  be  awarded  (also  see  FAR  17.2). 

(f)  DtacontinvatHX  repricing. 
The  contracting  officer  may  insert  Hie 

provision  at  252.270-7086. 
Discontinttance  Repricing,  in 
solicitations  when  a  fixed-price  contract 
is  contemplated  and  conditions  \n 
270.310(c)(3)  are  applicable.  The 
provision  contairw  boxes  that  proride 


the  offeror  an  election  to  agree  to  or 
decline  the  inclusion  of  the  claiise  at 
252.270-7007.  Discontinuance  of  Rental 
and  Repricing. 

(g)  Discontinuance  of  rental  and 
repricing.  The  contracting  officer  shall 
insert  the  clause  at  252.270-7007, 
Discontinuance  of  Rental  and  Repricing, 
when  the  solicitation  incliides  the 
provision  at  252.270-7005. 
Discootiauaiice  Repricing  (also  see 
270.310(c)(3)). 

270.311     UMOf^Aragionalstvport 
services  contracts. 

CSA  establishes  and  makes  available 
Uor  the  use  of  other  agencies  a  variety  of 
{regional  ADP  support  services  contracts. 
These  cwitracts  may  include  such  areas 
as  software  development  and 
programming,  production  of  computer- 
output  microfilm,  and  data  entry.  DoD 
Components  should  consult  with  their 
GSA/OIRM  regional  office  to  determine 
the  scope  and  availability  of  these 
contracts.  These  sources  of  supply 
should  be  used  if  it  is  determined  that 
they  will  meet  the  user's  need  at  the 
lowest  overall  cost,  price  and  other 
factors  considered.  The  fbllowii^g 
information  is  generally  descriptive  of 
these  contracts: 

(a)  These  regional  requirements 
contracts  are  mandatory  for  the  GSA 
and  the  contractor.  They  are  optional  for 
use  by  DoD  Components  whose 
requirements  fall  within  the  scope  of 
these  contracts. 

(b)  DoD  Components  that  wish  to  use 
diese  contracts  have  the  responsibility 
to  develop,  jointly  with  GSA  regional 
personnel,  a  statement  of  their  woA  and 
deliverables.  The  GSA  regional 
personnel  serve  as  contract 
•dministnitors  on  the  contracts. 

(c)  Task  orders  are  negotiated  by  GSA 
and  the  Component  with  vendors  based 
upon  services  and  deliverables  specified 
by  the  requesting  component  GSA 
contract  administrators  ensure  that 
contract  provisions  are  met  and  services 
are  delK-ered  as  negotiated. 

(d)  DoD  Componeots  reiraborse  GSA 
through  the  ADP  Fund  for  services 
received  under  the  requirements 
contrail 

270.312    Ceotractlog  lor  AOP  stMMlios. 

ADP  suppiiei  shall  be  contracted  for 
in  accordance  with  the  following 
procedores: 

(a)  EDPtape  and  instnimeotation 
taps— the  provisions  of  FAR  &404  apply. 

(b)  Tabulating  machine  cards — the 
provisions  of  FAR  S.404  apply. 

(c)  MafgniaUy  ptmched  conthnrous 
forms — the  provisions  of  FAR  B.802 
apply. 


(d)  Other  ADP  supplies— the 
provisions  of  FAR  8.404  apply  in  ike 
event  the  supplies  are  included  in  either 
mandatory  or  nonmandatory  Federal 
Supply  Schedules. 

270.313  Um  et  GSA  schwiule  contracts 
»or  OMtaiR  ADP  rMstad  squipmwM. 

Certain  specific  key-strike  function- 
limited  office  information  resources 
equipment,  not  defined  as  ADPE.  is 
available  under  GSA  nonmandatory 
ADP  schedule  contracts.  The  provrsions 
of  270.314  apply  to  these  equipment 
items  classified  under  Federal  Supply 
Classification  (FSC)  7435.  except  that  a 
DAP  is  not  required. 

270.314  GSA  nsniMndatory  BctiedMte 
contracts. 

A  large  number  of  items  of  ADPE, 
commercially  available  software,  and 
maintenance  services  are  availatjie 
under  noaoiaadatory  GSA  Schedule 
contracts,  sub)ect  to  the  following: 

(a)  Ceneral.  When  a  nonmandatory 
schedule  contract  is  used,  a  specific 
Delegation  of  Procurement  Authority 
from  GSA  is  not  required  even  though 
the  order  may  be  for  a  noncompetitive 
requirement;  however,  the  existence  of 
nonmandatory  ADP  Schedule  contracts 
shati  not  eliminate  the  requirement  for 
maximum  practicable  competition  in 
acquiring  ADPE,  commercially  available 
software  or  maintenance  services. 
Reqtnrements  shall  be  synopsized  in 
accordance  with  270.315.  Also,  the 
availability  of  items  under  ADP 
Schedule  contracts  shall  not  detract 
from  acquiring  the  items,  including 
peripheral  equipment  or  items  for 
augmentmg  an  existing  system,  from  a 
number  of  different  sources  if  this  action 
is  in  the  best  interest  of  the  Government. 
Suitable  equipment  must  be  considered 
whether  or  not  this  equipment  is  on  an 
ADP  Schedule  contract.  All  schedule 
contracts  that  might  satisfy  the 
requirement  shall  be  considered;  or.  the 
acquiring  activity  may  choose  to  prepare 
a  solicitation  to  secure  goods  or  services 
at  lower  overall  costs  to  the 
Government.  Costs  of  the  contracting 
process  should  be  cwisidered.  If  ADPK, 
commercially  available  software  or 
maintenance  services  are  acquired 
under  an  ADP  Schedule  at  other  than 
the  lowest  delrrered  price  available  for 
identical  or  similar  items  under  any 
other  ADP  Schedule  contract,  DoD 
Components  shall  justify  the  action  and 
retain  the  justification  and  anpporting 
data  in  the  contract  file.  The  following 
are  examples  of  factors  that  may  be 
used  m  support  of  such  juatifications: 
(1)  Special  feahn-es  of  one  iten».  mrt 
provided  by  comparable  »ten»«,  are 
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required  for  effective  program 
performance. 

(2)  An  actual  need  exists  for  special 
characteristics  to  accomplish  identified 
tasks. 

(3)  It  is  essential  that  the  item  selected 
be  compatible  with  items  or  systems 
already  being  used. 

(4)  Time  of  delivery  in  terms  of  actual 
need  cannot  be  met  by  a  contractor 
offering  a  lower  price. 

(5)  Greater  maintenance  availability, 
lower  overall  maintenance  costs,  or  the 
elimination  of  problems  anticipated  with 
respect  to  machines  or  systems, 
especially  at  isolated  use  points,  will 
produce  savings  in  the  long  run  which 
are  greater  than  the  difference  in  prices. 

(b)  Initial  acquisition  of  ADPE. 

(1)  Whether  for  purchase,  lease  or 
rental,  orders  for  ADPE  may  be  placed 
under  ADP  Schedule  contracts,  provided 
that: 

(i)  The  purchase  price  of  the  items 
covered  (even  though  they  are  rented  or 
leased]  does  not  exceed  $300,000;  and 

(ii)  Requirements  are  synopsized  in 
the  CBD  in  accordance  with  270.315,  and 
either 

(A)  No  response  is  received  to  such 
notice.  The  contract  file  shall  be 
documented  accordingly;  or 

(B)  The  only  interest  expressed  in 
response  to  the  synopsis  is  to  satisfy  the 
requirement  under  the  terms  of  an 
existing  ADP  schedule  contract.  The  file 
shall  be  documented  with  evidence  that 
use  of  the  selected  ADP  schedule 
contract,  including  the  method  of 
financing  (e.g.,  purchase,  lease)  is  the 
lowest  overall  cost  alternative,  price 
and  other  factors  considered. 

(2)  Whether  for  purchase,  lease  or 
rental,  if  a  response(s)  to  the  synopsis 
issued  in  accordance  with  (l)(ii)  above 
indicates  an  intention  to  offer  terms, 
conditions,  or  prices  not  contained  in 
ADP  schedule  contracts,  the 
requirement  shall  be  met  using  the 
policy  and  procedures  of  FAR  Part  6. 

(c)  Continued  lease  or  rental  of 
installed  ADPE  and  software. 

(1)  GSA  Schedule  contracts  may  be 
used  for  the  continued  lease  or  rental  of 
installed  equipment  and  software. 

(2)  A  DPA  must  be  obtained  before 
issuing  the  annual  renewal  if  the  ADP 
Schedule  price  of  the  Central  Processing 
Unit  (CPU)  exceeds  $300,000  and  the 
synopsis  results  conducted  in   ' 
accordance  with  270.315  indicate  that  it 
is  available  from  a  source  other  than  the 
schedule  contract. 

(d)  Conversion  from  lease  to  purchase 
of  installed  ADPE.  A  specific  delegation 
of  procurement  authority  must  be 
obtained  from  GSA  before  issuing  an 
order  to  purchase  ADPE  with  a  net 
purchase  price  of  more  than  $300,000 


when  idwitical,  i.e.,  specific  make  and 
model,  or  suitable  substitute  equipment 
is  available  frpm  a  source  other  than  the 
schedule  contractor.  Requirements  shall 
be  synopsized  in  accordance  with 
270315. 

(e)  Acquisition  of  commercially 
available  software  and  maintenance 
services.  Orders  may  be  issued  for  these 
services,  provided  that  the  contract  file 
supports  use  of  the  Schedule  contract  as 
being  in  the  best  interest  of  the 
Government.  Requirements  shall  be 
synopsized  in  accordance  with  270.315. 

270.315    Synopsis  Of  GSA  schedule 
actions. 

(a)  Orders  must  be  synopsiz'tl  in 
accordance  with  FAR  Part  5.  GSA  has 
determined,  after  having  consulted  with 
OFPP  and  SBA,  that  standard  dollar 
thresholds  and  waiting  periods  are 
neither  reasonable  nor  appropriate  for 
acquisition  of  ADP  under  GSA 
Scheduled.  Accordingly,  a  threshold  of 
$50,000  rather  than  $10,000  is  applicable, 
and  a  15  calendar  day  waiting  period 
rather  than  30  calendar  days  shall  be 
used.  As  a  minimum,  the  synopsis  shall 
include  the  description  of  the  item(s) 
required,  quantity,  delivery  date  and 
location,  period  of  lease/rental,  if 
applicable,  and  any  other  information  to 
assist  vendors  in  responding  to  the 
synopsis.  The  synopsis  shall  indicate 
that  no  contract  award  will  be  made  on 
the  basis  of  quotations/proposals  or 
other  information  received  in  response 
to  the  notice  since  the  synopsis  of  intent 
to  place  a  delivery  order  against  a 
schedule  contract  cannot  be  considered 
a  request  for  quotations/proposals.  If, 
however,  the  only  responses  to  a  CBD 
notice  of  intent  to  place  such  an  order 
are  from  vendors  offering  use  of  their 
schedule  contracts,  and  technical 
acceptability  can  be  established  by 
examination  of  contractor  literature, 
then  the  contracting  officer  may  place  a 
delivery  order  in  accordance  with 
270.314. 

(b)  The  schedule  order  synopsis 
technique  provides  DoD  Components 
with  both  the  GSA  negotiated  schedule 
prices  (derived  from  discounting  prices 
in  the  competitive  commercial 
marketplace)  and  additional  product 
and  cost  information  as  might  be 
submitted  by  offerors  in  response  to  the 
CBD  notification.  It  is  critical  that  the 
synopsis  process,  if  used  to  determine 
the  feasibility  of  placing  a  delivery  order 
against  an  ADP  Schedule  contract,  elicit 
sufficient  information  for  the  contracting 
officer  to  determine  the  need  to  prepare 
a  formal  solicitation.  If  responses 
indicate  that  soliciting  is  desirable  or 
required,  the  contracting  officer: 


(i)  If  solicitation  is  for  the  purpose  of 
comparing  proposals  with  ADP 
Schedule  contracts,  shall  ensure  that 
terms  and  conditions  of  the  solicitation 
are  substantially  the  same  as  those 
contained  in  the  Schedule  contract(s) 
contemplated  for  use.  The  vendor(s) 
having  the  ADP  Schedule  contract(s] 
shall  be  included  as  an  addre88ee(s)  of 
the  solicitation  since  it  often  is 
interested  in  furnishing  required  items 
by  use  of  locally  awarded  contracts. 
This  procedure  will  permit  the  vendor(8) 
to  further  discount  Schedule  prices  since 
GSA  does  not  consider  this  to  be  a  price 
reduction  requiring  subsequent 
adjustment  of  prices  listed  in  the 
Schedule  contract(s)  for  all  future  users. 

(ii)  Shall  evaluate  offers  and  ADP 
Schedule  contracts  equally.  Some 
offerors  may  not  accept  solicitation 
terms  and  conditions  similar  to  those 
that  schedule  vendors  have 
incorporated  into  their  GSA  contracts. 
The  contracting  officer  shall  act  in  a 
manner  most  advantageous  to  the 
Government  by  either  awarding  a 
contract  or  placing  an  order  against  a 
GSA  ADP  Schedule  contract  The 
contract  file  shall  be  documented  to 
justify  the  action  taken. 

(c)  As  appropriate,  synopses  shall 
refer  to  Note  22  as  specified  in 
205.207(d)(S-70). 

270.316    Use  of  GSA  ADP  requirements 
contracts. 

GSA  makes  selected  ADPE  and 
commercially  available  software 
available  through  requirements 
contracts.  When  ADPE  and  software 
which  satisfy  requirements  are  available 
from  GSA  requirements  contracts,  this 
source  shall  be  the  primary  source  of 
supply  in  accordance  with  the 
provisions  of  the  contract.  Copies  of  the 
contracts  are  distributed  to  recipients  of 
the  GSA  ADP  Schedule  for  FSC  Group 
70,  Part  1.  Additional  copies  are 
available  from  the  General  Services 
Administration  (8BR),  Building  41, 
Denver  Federal  Center,  Denver, 
Colorado  80225.  Some  of  these 
requirements  contracts  specify  that  GSA 
is  responsible  for  the  allocation  of  ADPE 
or  software.  In  th^se  cases, 
authorization  shall  be  obtained  from 
GSA  (KED),  Washington,  DC  20405. 
before  placing  an  order.  ADPE  or 
commercially  available  software  which 
is  functionally  similar  to  that  on  a 
requirements  contract  shall  not  be 
acquired  from  another  source  until  the 
activity  (a)  documents  the  contract  file 
as  to  why  the  requirements  contract 
could  not  be  used,  and  (b)  obtains  a 
delegation  of  contracting  authority  from 
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CSA.  unicM  the  contract  is  widiiB  die 
exccptiont  notocL 

270.317    CompatiWttty-«iin<t«d 
raquirements. 

(a)  Unless  dexnunstrated  by  other 
circiuRstances.  a  requirement  for  an 
augmentation  or  replacement 
acquisition  that  is  limited  to  ADPE  and/ 
or  software  compatible  with  the 
installed  system  shall  be: 

(1)  Supported  by  a  software 
conversion  study  (see  270.318).  as 
applicable. 

(2)  Justified  on  the  basis  of  mission- 
essential  data  processing  requirements, 
anti  "conomy  and  efficiency;  and 

(3)  Acquired  in  accordance  with  the 
requirements  of  this  subpart. 

(b)  Compatibility  limited  requirements 
lend  to  restrict  competition  and, 
therefore,  shall  not  be  made  a 
mandatory  requirement  solely  for 
reasons  of  economy  or  efficiency.  When 
CDn\-ersion  and  other  costs  associated 
with  acquiring  noncompatible  systems 
are  to  be  evaluated,  the  solicitation  shall 
provide  for  the  submission  and 
evaluation  of  acceptable  noncompatible 
offers  from  responsible  offtMtjrs  that  will 
meet  the  requirement  a»  the  lowest 
overall  cost,  price  and  other  factors 
considered.  TTie  evslaation  shall 
detennine  if  acquisition  of  compatible 
systems  is  most  advant<ijj«Mis  to  the 
Government. 

(c)  The  following  factors  shall  be 
considered  in  determining  whether  the 
incorporation  of  compatibility-limited 
requirements  is  joMifMsd  f<»r  the 
replacement  acquisition: 

(1)  The  essentiality  of  existing 
software,  without  redesign,  to  meet 
critical  mission  needs.  For  exampl«i,  t^e 
continuity  of  operations  may  be  so 
critical  that  conversion  is  not  a  viable 
abemattve. 

(2)  The  additional  risk  associated  with 
conversion  if  compatibility-limited 
specifications  are  not  used  and  the 
extent  to  which  the  Government  would 
be  injured,  financially  or  otherwise,  if 
the  conversion  to  the  new  ADP  system 
fails. 

(3)  The  additional  adverse  impact  of 
factors  such  as  delay,  lost  economic 
opportunity,  and  less  than  optinuim 
utilization  of  skilled  professionals  if 
compatibiiity-iiniited  specifications  are 
not  used. 

(4)  The  steps  being  taken  to  foster 
competitive  conditions  on  the 
augmentation  or  replacement 
acquisitiofi. 

(5)  The  off-loading  of  seiected 
applications  programs  to  commarcial 
data  processing  service  facilities  as  an 
alternative  to  conversion. 


(6)  The  extent  of  essential  parallel 
operations,  i^..  need  to  continue 
operations  of  the  old  system  in  parallel 
with  the  new  system  until  it  can  fully 
support  th«  mission  needs. 

(7)  The  continuation  of  ADP  services 
for  selected  application  programs  with 
the  present  commercial  ADP  services 
contractor  as  an  alternative  to 
conversion  of  all  programs  in  the 
present  ADPE  resource  system. 

(8)  The  feastbiiity  of  competing 
conversran  requirements  to  be 
perfbnned  on  a  guaranteed  basis  under 
a  competitive  solicitation  that  couples 
the  conversion  effort  and  ADP  services 
in  a  single  contract,  including 
consideration  of  the  basis  for  and 
calculation  of  liquidated  damages 
provisions  for  aiovarsiun  performance 
failure. 

(d)  The  justification  that  supports  the 
use  of  compa  tj  bili  ty-h  mi  ted 
specifications  (i.e.,  plug-compatiWe  Br 
brand  name  or  eqaal  fmrchase 
descriptions)  shaU  be  submitted  widi  the 
APR  in  accordance  with  270.303-4  when 
the  use  of  these  specifications  is 
contempiiited. 

270.31*    Software  conversion  studies. 

(a)  Software  conversion  studies  are 
performed  to  ensure  that  the  user's 
needs  are  met  at  the  lowest  overall  cost 
price  arul  otho-  factors  considered.  This 
includes  cost  and  other  factors 
associated  with  conversion  activities.  A 
software  conversion  study  is  not 
required  when  one  of  the  following 
conditions  exists: 

(1)  Initial  acquisition  where  no 
software  currently  exists; 

(2)  Acquisition  of  computer 
peripherals  only; 

(3)  Exercise  of  a  purchase  option 
under  a  lease:  or 

(4)  Acqaisition  of  a  corapatibilUy- 
limited  replacement  system  as  the  result 
of  a  comparative  cost  analysis  made  in 
connection  with  an  obsolescence 
review. 

(b)  A  software  conversion  study  shall 
be  made  for  each  atigmentaKon  or 
replacement  ADPK  atrquisition  when 
eifhfT  one  of  the  two  following 
conditions  exists: 

(1)  The  estimated  purcha.ne  price  of 
the  equipment  system  or  the  estimated 
system  life  cost  is  expected  to  exceed 
$2,500,000;  or 

[2)  The  cost  of  conversion  is  to  be 
used  as  the  primary  justification  for  a 
noncompetitive  requirement  when  the 
estimated  vahie  of  the  acquisition 
exceeds  Saoo.OOO. 

(r)  A  DoD  component  may  elect  to 
conduct  its  own  oomprehensive 
software  conversion  study,  use 
contracfiwl  sources  to  accomplish  the 


study,  or  request  the  GSA  Federal 
Conversion  Support  Center  (FCSC)  to 
perform  the  study. 

{d)The  software  conv-ersion  study 
shall  be  included  in  the  contract  file  and 
shall  be  submitted  with  the  APR  to  GSA. 

(e)  When  contracting  for  a  software 
conversion  study,  the  statement  of  work 
shall  provide  the  following  as  a 
minimum: 

(1J  Problem  definition: 

(2)  Inventory  of  current  system 
components; 

(.3)  Description  of  the  operating  system 
envij-onment; 

(4)  Inventory  of  application  programs 
and  data  files  to  be  converted; 

(5)  Feasible  equipment  contracting 
approaches  (including  acquiring  phig- 
compatible  or  noncompatible 
equipment,  as  appropriate)  with 
schedules  for  both  the  acquisition  and 
conversion  effort; 

(6)  General  description  of  the  target 
environment,  including  system 
hardware  and  suftwan*.  performance 
requirements,  and  any  constraints  on 
the  functional  definition  of  the 
requirement: 

(7)  If  applicable,  approach  to 
acrompli.sh  any  eventual  conversion; 
and 

(«)  A  requirement  for  the  contractor  to 
recommend  actions  to  be  tnken  to 
reduce  cost  and  risk  ia  any  future 
conversions. 

(f)  Studies  for  ucquisitions  l>elow  the 
thresholds  stated  in  27S.318(b)  above 
shall  be  based  on  Government  estimates 
determined  in  accordance  with 
Departmental  procedures.  The  contract 
file  shall  be  docrumented  to  record  the 
estimates  and  the  method  of 
computation. 

(g)  Costs  directly  related  to  the 
conversion  of  the  installed  AIJPE. 
software,  data  bases,  files,  and 
telecomnumications  soi^tware  to  the 
replacement  system,  and  proiect 
managessent  costs,  shall  include,  bvt  are 
not  limited  Ur 

(1)  Conv(?rsioii  of  the  following 
software  by  reprogramming.  receding  or 
translation: 

(i)  Existing  software  written  =n 
Federal  standard  or  other  ANSI 
standard  higher-level  language: 

(ii)  Application  software  wriden  in 
assembly  or  other  nonstandard 
languages  that  will  continue  to  meet 
essential  mission  needs  without 
redesign,  provided  thai  contmucd  use  of 
the  nonstandard  software  ran  be 
justified  and  the  file  d<x:wmertfed  with 
the  justification  prior  to  incorp(»ration 
into  rtie  software  conversion  study; 

(iii)  Mission-essential  application 
software  to  ht  developed  lor  ooerHtional 
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ude  before  the  replacement  is  installed 
(or  before  commercial  ADP  services  are 
procured),  provided  that  the  software  is 
written  in  Federal  standard  or  other 
ANSI  standard  language. 

(2)  Conversion  of  data  bases,  data 
base  design  changes,  and  data  base 
management  systems  to  the  extent 
necessary  to  permit  the  continued  use  of 
existing  application  software; 

(3)  Firmware  required  solely  to  permit 
the  continued  use  of  application 
software; 

(4)  Site  preparation  and  modifications 
to  installed  environmental  controls; 

(5)  Parallel  operation  of  the  old 
system  during  the  conversion  process, 
including  off-site  data  processing 
support; 

(6)  Travel  and  training  expenses, 
including  pay  and  fringe  benefits  of 
Government  employees  during 
attendance  at  formal  classroom  training 
courses;  and 

~    J7]  Ofher  general  and  user  expenses" 
directly  related  to  the  conversion  effort; 
e.g..  conversion  planning,  preparation 
and  management  supplies,  and  any 
additional  general-purpose  software 
required  to  support  the  conversion, 
(h)  The  useful  life  of  application 
software  is  limited  by  changes  in  data 
processing  requirements,  operating 
system  software,  and  equipment 
technology.  Generally,  the  life 
expectancy  of  this  software,  without 
redesign  or  reprogramming.  is  in  the 
range  of  5  to  10  years.  Accordingly,  the 
updating  of  application  software  for 
these  reasons  must  be  considered 
regardless  of  whether  these  programs 
are  converted  from  one  ADPE  system 
architecture  to  another.  The  costs 
incurred  for  the  redesign  of  application 
software  in  technology  updating  are  not 
bona  fide  conversion  costs  and  they 
shall  not  be  evaluated  as  such.  These 
technology  updating  costs  include: 

II)  The  conversion  of  existing 
software  and  data  bases  which  are  to  be 
redesigned; 

(2)  Purging  duplicate  or  obsolete 
software,  data  bases,  and  files; 

(3)  Development  of  documentation  for 
existing  application  software;  and 

(4)  Improvements  in  management  and 
operating  procedures. 

(i)  Standard  cost  factors,  such  as 
those  contained  in  the  OMB  Cost 
Comparison  Handbook  (Supplement  No. 
1  to  OMB  Circular  A-76).  shall  be  used 
to  the  maximum  practicable  extent  in 
preparing  conversion  cost  studies  and 
estimates.  These  cost  factors  may  be 
supplemented  by  industry  or 
Component-developed  cost  factors,  as 
necessary. 


270.319    Use  of  benchmarks  In  low-dollar 
ADPE  systems  acquisitions. 

(a)  Mandatory  benchmarks  shall  not 
be  used  in  solicitations  for  ADPE 
systems  with  a  purchase  value  of  less 
than  $300,000  unless  there  is  no  other 
acceptable  means  of  validation.  When 
the  use  of  benchmarks  is  necessary, 
solicitations  shall  not  require  the 
running  of  "worst  case"  benchmark 
programs  (e.g.,  programs  that  require 
extensive  reprogramming  or  conversion) 
unless  these  programs  are 
representative  of  the  using  activity's 
actual  or  anticipated  data  processing 
needs. 

(b)  For  ADPE  systems  with  a  purchase 
value  of  $300,000  or  less,  the  following 
validating  methods  shall  be  considered: 

(1)  Validation  of  performance  by  the 
technical  evaluation  of  proposed  ADPE 
and  software;  or 

(2)  Evaluation  of  an  operational  ADPE 
installation  processing  a  similar 

-workload  on  comparable  equipment.      - 


720.320    Use  Of  remote  terminal  emulation 
In  ADPE  systems  acquisitions. 

(a)  Each  Component  shall  determine 
whether  or  not  to  authorize  use  of 
remote  terminal  emulation  during  each 
ADPE  system  procurement  and  should 
use  the  GSA  Handbook.  "Use  and 
Specifications  of  Remote  Terminal 
Emulation  in  ADP  System  Acquisitions," 
before  making  its  determination. 

(b)  When  remote  terminal  emulation 
is  authorized  in  an  ADPE  system 
acquisition,  the  DoD  Component: 

(1)  Shall  follow  all  mandatory 
procedures  contained  in  the  GSA 
Handbook  (the  handbook  may  be 
obtained  from  the  General  Services 
Administration  (KEC),  Washington.  DC 
20405); 

(2)  Shall  not  require  remote  terminal 
emulation  capabilities  that  are  not 
explicitly  defined  in  the  GSA  Handbook; 

(3)  May  declare  an  offer  unacceptable 
in  an  negotiated  procurement  if  the 
offeror  fails  to  provide  the  remote 
terminal  emulation  capabilities  required 
by  the  solicitation;  and 

(4)  Shall  not  require  an  offeror  to 
conduct  a  benchmark  test  using  remote 
terminal  emulation  at  the  component's 
site. 

(c)  Components  shall  not  authorize 
the  use  of  remote  terminal' emulation  in 
ADP  service  contracting  actions,  except 
for 

(1)  Dedicated  teleprocessing 
requirements;  and 

(2)  Unusually  large  and  complex 
share-teleprocessing  requirements. 

(d)  Authority  to  deviate  from  the 
requirements  of  (b)  above  shall  be 
obtained  prior  to  synopsis  or  release  of 


the  solicitation,  in  accordance  with 
Departmental  procedures. 

(1)  To  request  a  deviation,  requiring 
activities  shall  provide  a  detailed 
technical  description  and  justification 
for  each  specific  deviation  desired. 

(2)  If  authority  to  deviate  is  granted, 
the  contracting  officer  shall  promptly 
provide  to  potential  offerors  detailed 
instructions  specifying  all  mandatory 
remote  terminal  emulation  capabilities 
not  defined  in  the  GSA  Handbook  and 
the  exact  manner  in  which  each 
emulation  benchmark  test  must  be 
conducted.  A  notice  indicating  the 
availability  of  these  materials  shall  be 
published  in  the  Commerce  Business 
Daily  (CBD)  at  least  60  calendar  days 
before  the  release  of  the  solicitation 
document. 

270.321  ADP  fund. 

(a)  The  GSA  ADP  Fund  is  a  revolving 
fund  available  for  financing  the 
purchase  and,  under  certain 
arcumstances, -lease  and  maintenance 
of  ADP  equipment  and/or  commercially 
available  software.  When  approved  by 
GSA.  the  ADP  Fund  may  be  used  to 
obtain  maintenance  services  for  ADPE 
leased  from  GSA  through  the  ADP  Fund. 

(b)  When  an  evaluation  of  offers 
indicates  purchase  as  the  lowest  overall 
cost  alternative,  but  the  funds 
committed  to  the  purchase  are 
inadequate  or  are  not  of  the  proper  type, 
the  contracting  officer  shall  notify  the 
requiring  or  other  Department- 
designated  activity  of  the  savings  to  be 
realized  if  items  are  purchased  rather 
than  leased.  This  activity,  upon  ensuring 
that  funds  are  not  available,  shall  make 
an  inquiry  to  GSA  for  the  use  of  the  ADP 
Fund.  If  the  ADP  Fund  is  not  available, 
the  activity  shall  notify  the  contracting 
officer  that  the  ADP  Fund  is  not 
available  and  that  the  next  lowest 
overall  cost  alternative  should  be 
selected. 

(c)  If  the  GSA  ADP  Fund  is  used,  the 
activity  shall  negotiate  and  execute  a 
payback  arrangement  with  the  GSA. 

270.322  Exchange/'sale"  of  ADPE. 

(a)  When  it  is  determined  that 
Government-owned  ADPE  should  be 
replaced,  exchange/"8ale"  should  be 
considered.  Exchange/"sale"  is  a  means 
of  transferring  the  equipment  to  be 
replaced  to  another  Government  agency, 
with  reimbursement,  or  to  the  supplier  of 
the  replacement  ADPE  for  a  trade-in 
allowance  on  the  contract  price  so  that 
the  proceeds  can  be  applied  in  whole  or 
in  part  payment  for  the  replacement 
ADPE.  "Sale"  relates  to  the  proceeds 
obtained  from  another  Government 
agency  whereas  "exchange"  relates  to 
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♦he  trade-in  allowance  offered  by 
contractors.  The  proceeds  of  "sale"  or 
the  exchange  aliowance  shall  be  applied 
toward  the  acquisition  of  replacenienl 
ADPE.  In  addition  t«  the  requirements  in 
this  subpart  compliance  with  Subpart 
217.70  and  DOD  MamiaJ  7950.1-M  ia 
rehired. 

0»i  The  contj-actiiig  onicer.  wortcinj 
wiiii  the  reutilizatioQ  activity,  m 
reaponaible  for  coatplyiog  with  the 
foUowiag  conditions  in  compteling  an 
exchange/"«ale"  trafwactiim. 

(1)  The  ADPE  •yRtewi/item  to  be 
"sold"  or  exchanged  must  be  similar  to 
the  ADPE  systera/item  to  be  acquired; 

(2)  The  ADPE  system/item  must  be 
needed  in  the  coatinuiag  satisfaction  of 
the  ADP  requiremeat: 

(3)  One  system/item  must  be  acquired 
to  replace  another  similar  system/item, 
except  in  situations  whore  lesser  or 
greater  number  of  systBons/iteias  ontst 
be  acquired  to  perfortn  all  or 
substantially  all  of  the  functions  which 
the  trade-io  system/iteni  would 
otherwise  perfonn;  and 

(4)  A  written  admimsirative 
determination  must  be  made  by  the 
requiring  activity  that  the  exchange 
allowance  or  the  proceeds  of  the  "sale" 
will  be  applied  in  acquiring  the 
replacement  ADPE  and  that  the 
exchange/"8ale''  transaction  will  foster 
the  economic  and  efficient 
accomplishment  of  a  continuing 
requirement. 

(c)  The  normal  steps  in  the  execution 
of  an  acquisition  authorizing  an 
exchange  transaction  are  .specified 
herein. 

(1)  Offers  shall  be  solicited  both  on  an 
exchange  (trade-in  for  allowance)  or  no 
exchange  (no  trade-in]  basis.  The 
Government  shall  retain  the  option  to 
exercise  any  exchange  offer  at  the  time 
of  award. 

(2)  The  exchange  AI>PE  shall  be  listed 
and  described  in  the  solicitation 
document  with  the  following 
information  included  as  a  minimum:  a 
brief  description  of  each  item  of  ADPE, 
name  of  manufacturer,  equipment  type, 
model  number,  and  the  appropriate 
condition  code  and  a  translation  of  that 
condition  code.  The  contracting 
schedule  must  allow  sufficient  time  for 
the  screening  of  the  exchange  ADPE 
within  the  Government  prior  to  contract 
award. 

(3)  Immediately  upon  receipt  of  offers, 
the  highest  exchange  offer  (if  any)  shall 
be  determined  and  used  to  initiate 
screening  pursuant  to  270.14. 
Notification  shall  be  given  to  the 
Defense  Automation  Resources  OfTjce 
(DARO)  on  SF 120.  Report  of  Excess 
Personal  Property.  The  following 
notation  shall  be  dtsp^yed  prominently 


on  the  original  and  5  copies  of  the  SF 
120. 

Fx(:han^/"!w1e"  Properly 

A  written  adaunislralive  d(-termina(ion  has 
been  (will  bej  made  to  apply  lh«  eKchange 
allowance  or  proceeds  of  sale  to  the 
acquisition  of  similar  Hems. 

The  foUowii^  additional  iaformation 
shall  be  submitted  with  the  SF  20: 

(ij  The  identity  of  the  offeror  of  the 
exchange; 

(ii)  The  type  of  replacement 
equipment 

(iiij  The  method  of  acquisition  for  the 
replacement  equipment: 

(ivj  The  anticipated  purchase  price  for 
the  replacement  equipment 

(v)  The  DPA  number  assigned  by  GSA 
for  the  replacement  equii>ment  if 
applicable:  and 

(vi)The  name  and  telephone  number 
of  the  contracting  officer. 

(4J  Offers  shall  be  eva hated  usiAg  the 
solicitation  criteria,  including 
consideration  of  any  exchange 
allowance  offers.  Award  can  be  made 
irrespective  of  whether  the  repiaced 
ADPE  is  exchanged. 

(5)  Before  an  anvard  is  made,  the    - 
resulU  of  screenijTg  shall  be  considered. 
If  another  Government  agency  wi.sbea  to 
acquire  the  replaced  equipment,  the 
exchiinge  shall  not  be  made.  In  this 
«vent  the  contract  price  will  not  inchide 
the  exchange  aliowaace  since  this 
amount  will  be  realized  by  the  sale  of 
the  equipment  to  the  requesting  agency. 
The  actual  sale  price  to  the  requesting 
agency  will  equal  the  exchange 
allowance  (if  any)  of  the  successful 
offeror. 

(6)  If  no  Government  agency  wishes  to 
acquire  the  replaced  equipment  the    ' 
contract  price  will  include  the  exchange 
allowance  (if  any).  If  no  exchange 
allowance  was  offered  by  the  successful 
contractor,  the  replaced  equipment  shall 
be  handled  in  accordance  with  27ai4. 

270.323  Conaicts  between  this  stibeart 
and  the  OPA. 

When  contracting  for  ADPE. 
commercially  available  software, 
maintenance  services,  supplies.  a«d 
certain  other  services  under  a  DPA  from 
the  GSA.  the  provisions  of  the 
delegation  shall  take  precedence  over 
any  conflicting  provisions  of  this 
subpart  and  need  not  be  processed  as  a 
deviation. 

270.324  Acquisition  assistanc*. 
Assistance  in  any  phase  of  the 

contracting  process  coviM-ed  by  this 
subpart  may  be  obtained  by  contacting: 

Army 

U.S.  Army  Computer  Systems  Selection  and 
Acquisition  Aftmcy.  Ah^xandrfa.  VA  22331 


HQDA  fDAMO-C4Z-K).  The  Penlagun, 
WashinRlon.  DC  20310 

Navy 

AUP  Selection  OfTice.  Wathinflon.  IX:  30374 
Naval  OaU  Automation  Command.  Code  1 1. 
Washington.  DC  20374 

Air  Farce 

Air  Force  Compuler  Actprisition  Center. 

Hanscom  AFB.  MA  97731 
»Q  USAF  (AF/RDC),  W«*h.nglon,  DC  20»;»0 

Defense  Logistics  Agency 
Defense  Logistics  Agency,  ADP/T 

ComracfingOfTice  (DACO).  Cameron 

Station.  Alexandria,  VA  22314 

Subpart  270.4— Acquisitions  Umter  10 
use  2315  Authority 

270.400    Scope  of  subpart. 

This  subpart  is  applicable  to 
acquisition  of  automatic  data  processing 
equipment  or  services  if  the  function, 
operation,  or  use  involves,  as  its  primary 
purpose,  one  or  more  of  the  following: 

(aj  InteJlidcace  sysieirts.  Compuler 
resources  for  the  Intelligence  community 
for  the  research  and  development  of,  or 
use  in.  its  intelligence  activities. 

(b)  Cryptologic  systcwa  related  to 
national  security.  Computer  resources 
for  the  research  and  development  of.  or 
use  in.  cryptologic  activities  authorized 
by  the  National  Security  Agency. 

(c)  Command  aiui  control  of  military 
forces.  Computer  resources  for  research 
and  development  of.  or  use  in; 

(1)  The  National  Military  Command 
System: 

(2)  Worldwide  MiliUry  Command  and 
Control  System: 

(3)  DoD  Component  Command  aivl 
Control  Systems. 

(d)  Integral  part  of  a  wnapons  system. 
Computer  Resources: 

(1)  Physically  a  part  of.  d^'dicalwl  to, 
or  essential  in  real  time  to.  pf.rformnnre 
of  the  mission  of  weapon  systems: 

(2)  Used  for  specialized  liaining. 
diagnostic  testing  and  maintenanre. 
simulation,  or  calibration  of  weapons 
systems: 

(3)  Used  for  research  and 
development  of  weapons  systems. 

(e)  Critical  to  the  direct  fulfillment  of 
miMary  or  inteiligence  missions. 
Computer  resources  in.  or  used  in  the 
research  and  development  ofc 

(1)  Systems  that  will  deploy  as 
mission  support  in  a  combat 
environment; 

(Z)  War  planning  systems; 

(3)  Enviroimiental  systems  supporting 
military  missions,  e.g..  weather, 
oceanographic.  or  satellite  systems; 

(4)  Projects  the  existence  of  which  are 
classified; 
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(5)  Warning,  surveillance, 
reconnaissance  and  electronic  warfare 
systems; 

(6)  Mapping.  CKerting.  and  geodesy 
systems: 

(7)  Airlift,  seaJift  and  port  facilities 
systems; 

(6)  Military  communication  systems; 
or 

(9)  Logistics  sjstems  which  provide 
direct  support  to  operating  forces  or 
provide  direct  support  to  maintenance  of 
weapons  systems  (e.g..  organic  supply, 
software  support  facilities  for  weapon 
systems,  etc.).  This  does  not  include 
logistic  systems  supporting,  contracting, 
accounting,  disbursement  and 
budgeting,  etc. 


270.401     Determtnation  of  appiical>inty. 

Determinations  as  to  the  applicability 
of  this  subpart  shall  be  made  in 
accordance  with  DoD  Component 
procedures. 


.270JI02 

Unless  the  contracting  officer  elects  to 
use  the  procedures  at  270.3.  normal 
acquisition  procedures  as  prescribed  in 
the  FAR  and  this  Supplement  shall  be 
used  in  acquiring  automatic  data 
processing  re80\irce»  covered  by  the  10 
U.SC.  2315  authority.  Other  Dob  and 
Departmental  regulations  treating 
acquisition  and  management  of  A£^ 
resources  may  also  apply. 

Subpart  270.5 — AcquisMkxw  Under 
Otbar  AuthoriUea— {Reserved] 

Subpart  270.6 — Acquisition  of  ADPE  by 
DOD  Contractors 

270.600    Scope  of  sutipart 

(a)  This  subpart  is  applicable  to 
contractor  acquired  ADPE  as  defined  in 
FAR  31.001.  except  as  oonipoaents  of 
end  items  delivered  to  the  Govanuaent 

(b)  If  a  contractor  acquires  ADFE  for 
the  account  of  the  Government  or  if  title 
to  the  equipment  will  pass  to  the 
Government,  the  acquisition  must  be 
approved  as  provided  in  270.601  and 
FAR  Part  45. 

(c)  If  a  contractor  leases  ADPE,  and 
the  lease  will  not  be  for  the  account  of 
the  Government  or  title  will  not  pass  to 
the  Government,  and  the  total  cost  is  to 
be  allocated  to  one  or  more  Government 
contracts  requiring  the  determination  or 
negotiation  of  costs,  the  acquisition 
must  be  approved  in  acootdance  with 
the  procedures  of  27^801  and  FAR  Part 
45. 

(d)  If  a  contractor  leases  ADPE  {see 
270.2)  with  an  annual  cost  in  excess  of 
$500,000  and  more  than  50  percent  of  the 
cost  is  allocated  to  Government 
contracts  requiring  the  negotiation  or 


determination  of  costs,  the  acquisition 
must  be  approved  in  accordance  with 
the  procedures  of  270.603. 

(e)  The  provisions  of  270.602  relating 
to  providing  reused  equipment  to  DoD 
Contractors  are  applicable  regardless  of 
the  manner  of  acquisition  or  dollar 
amount. 

270.601  OeD  component  a^iprovals. 

(a)  Requests  for  approval  of 
acquisitions  of  the  types  outlined  in 
270.600  (b)  and  (c)  must  be  submitted 
through  the  administrative  contracting 
officer  (ACQ)  to  the  procuring 
contracting  officer  (PCO)  «Wto  awarded 
the  contract  that  gave  rise  to  the  need 
for  the  computer  equipment.  Prior  to  the 
submission  to  the  PCO.  the  AGO  shall 
comply  with  270.602.  The  PCO  will 
obtain  any  approvah  required  by  DoD 
Component  procedures. 

(b)  The  supportii^  documentation  for 
these  acquisitions  should  clearly 
indicate  the  best  method  of  financing 
the  acquisition  which^ is  in  the      '  '     ' 
Goveramenfs  best  interests,  that  tic 

(1)  Leasing,  either  operating  or  capital, 
or 

(2)  Purchase. 

(c)  The  PCO  shall  consider  providing 
the  computer  equipment  to  the 
contractor  as  Government-furnished 
equipment  Factors  to  be  considered 
include: 

fl)  Increased  ability  to  realize 
economies,  efficiencies,  and  to  obtain 
greater  competition; 

(2)  Timeliness: 

(3J  Impact  opon  the  contractor's 
ability  to  perform  his  contract 
responsibiiities,  and 

(4)  Typ>e  of  funds  available. 
The  determination  ahall  be  made  part  of 
the  contract  file  or,  if  required  by  DoD 
ConipoaeRt  procedures,  transmitted  to 
the  appropriate  official  for  approval. 

(d)  Upon  approval  of  the  contractor's 
requirement  written  conflrraafion  shall 
be  provided  through  the  AGO  to  the 
contractor. 

276.602  Providing  reused  computer 
equlpmant  to  DoO  contractors.  ' 

(a)  When  a  DoD  ctHitractor  has  a 
requirement  for  computer  equipment 
exclusively  for  use  as  facililies.  special 
test  equipment  plant  equipment  or 
material,  under  one  or  more  Government 
contracts,  the  contractor  shall  submit  a 
DD  Form  1419  with  documentation 
attached  as  required  by  270.604  to  the 
ACO. 

(b)The  ACO  shall  forward  the 
approved  requirements  to  the  Defense 
Logistics  Agency,  Defense  Automation 
Resources  OfGce  (DAROJ,  Cameron 
Station.  Alexandria,  VA  22314  in 
accordance  with  DOD  7950.1-M.  The 


DARO  response  shall  be  provided  lo  the 
PCO. 

270.603  Review  and  approval  of 
contractor-acquired  computer  equipment 
used  for  coramarcial  and  government 
contracts. 

(a)  In  accordance  with  FAR  31.205-2. 
if  the  total  cost  of  leasing  computer 
equipment  at  a  contractor's  plant 
division,  or  cost  center  is  expected  to 
exceed  $500,000  in  any  12-month  period 
and  more  than  SO  percent  is  to  be 
allocated  to  Government  contracts 
requirii^  the  negotiation  or 
determination  of  costs,  the  ACO  shall, 
prior  to  approving  lease  costs: 

(1)  Conduct  an  initial  and  aa  annual 
review  thereafter  of  the  contractor's 
system(8)  for  the  purpose  of  evakiatii^ 

(i)Tl)e  reasonableness.  &om  the 
technical  standpoint  of  the  contractor's 
configaration; 

(it)  The  existing  capability  and  need 
to  contrrme  leasing,  regardless  of" 
whether  the  term  of  the  lease  was 
renewed  or  otherwise  extended  by  the 
contractor  (see  270;604  for 
documentation  required):  and 

(2)  Arrange  for  submission  by  the 
contractor  to  the  ACO  of  any  proposed 
lease  of  a  new  system  and  any  proposed 
major  change  to  an  existing  system,  for 
advance  determination  of  the 
reasonableness  of  the  resulting  cost  (see 
270^04  for  documentation  required).  A 
"major  change"  is  any  addition  or 
substitution  of  computer  equipment 
which  will  result  in  an  annual  cost  in 
excess  of  $100,000. 

(b)  After  the  initial  review  of  any 
proposed  lease  of  a  new  system  or 
■lajor  change,  and  after  each  annual 
review,  the  ACO  shall  either  enter  into 
an  advance  agreement  with  the 
contractor  pursuant  to  FAR  31.109  to 
provide  a  basis  for  concurrence  in  the 
proposed  lease,  ar,  in  the  altemativp., 
Botify  the  contractor  of  the 
Government's  nonconcurrence  and  of 
any  consequent  cost  disallowance 
contemplated. 

270.604  Contractor  documentatioa 

lliis  section  specifies  the 
documentation  DoD  contractors  shall 
submit  to  support  acquisitions  of 
computer  equipment.  When  the 
documentation  has  previously  been 
submitted  to  DCAA.  a  copy  of  that 
submission  may  be  used  or.  if 
voluminous,  reference  to  it  is 
acceptable.  DtKumentation  previously 
submitted  does  not  have  to  be 
resubmitted;  only  updated  as  necessary. 
The  ACO  may  waive  specific 
documentation  requirements  below 
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when  they  are  not  considered  relevant 
to  the  acquisition. 

(a)  Inventory  and  analysis  of 
utilization  of  existing  installed  computer 
equipment. 

(1)  List  each  component  by 
manufacturer,  type,  and  model  number. 

(2)  Location(s). 

(3)  Fumish  installation  date(s)  by 
component. 

(4)  Give  type  of  acquisition,  i.e., 
operating  lease,  capital  lease,  purchase. 
Government-furnished,  or  lease  back. 

(5)  Fumish  component  reliability  data 
for  the  past  12  calendar  months.  Indicate 
hours  each  component  was  available  for 
use  ''ersus  hours  unavailable  for  use. 
Indicate  preventive  and  remedial 
maintenance  hours. 

(6)  Identify  and  describe  each  data 
system  supported:  indicate  computer 
time  for  each  system  and  the  related 
contract(s)  or  ta8k(s}  involved. 

(7)  Identify  any  system  which  has 
been  acquired  to  comply  with  a  contract 
requirement.  The  contract  number, 
clause  identification  and  extract  of 
wording  requiring  a  specially  configured 
or  specific  computer  shall  be  available 
for  Government  review. 

(b)  Documentation  supporting  and 
justifying  need  for  and  benefits  to  be 
derived  from  new  system(s)  or  major 
change(s)  to  existing  systems. 

(\)  Fumish  advance  planning 
documentation  covering  useful  life  of 
these  systems.  This  documentation  shall 
provide  information  to  support  useful 
life  decisions  and  also  provide  a  basis 
for  entering  into  advance 


understandings  as  provided  at  FAR 
31.109. 

(2)  List  specific  objectives  or 
requirements  (generally  in  the  form  of  a 
functional  specification]. 

(3)  At  the  option  of  the  Government 
fumish  functional  block  diagrams  of  the 
present  and  proposed  configuration. 

(4)  Briefly  describe  the  major 
applications  to  be  processed  and 
appropriate  background  information  to 
explain  the  need. 

(5)  If  applicable,  list  or  summarize 
projects  by  short  title  and  Research  and 
Development  (R&D)  project  number. 

(6)  Indicate  estimated  monthly  main 
frame  use  hours  for  each  major 
application  or  project  for  the  expected 
retention  period. 

(7)  Indicate  software  requirements. 

(8)  Indicate  telecommunications 
requirements. 

(c)  Competitive  selection  of  computer 
equipment. 

The  following  shall  be  submitted  for 
new  requirements  which  will  be 
competitively  acquired.  It  shall  be  made 
available  for  annual  reviews. 

(1]  Show  names  and  addresses  of 
sources  solicited,  indicate  those 
submitting  proposals. 

(2)  Indicate  which,  if  any,  proposals 
were  not  acceptable  and  explain  why. 

(3)  Show  cost  comparisons  for 
operating  lease,  capital  lease,  lease- 
with-option-to-purchase,  and  purchase, 
for  all  acceptable  proposals. 

(4)  Attach  a  copy  of  the  solicitation,  a 
copy  of  each  acceptable  proposal,  a 
copy  of  each  proposal's  evaluation,  and 


a  copy  of  the  selection  report.  When 
proposals  are  voluminous,  a  summary 
may  be  submitted  to  the  Government; 
actual  proposals  will  be  kept  on  file  and 
be  available  to  the  Govemment. 
(5)  State  whether  the  selected 
computer  equipment  will  provide  the 
lowest  overall  cost  to  the  Govemment 
over  the  useful  life.  If  not,  explain  the 
rationale  for  its  selection  over  that 
which  would  have  provided  the  least 
cost. 

(d)  Noncompetitive  selection  of 
computers. 

Include  alternatives  considered  or 
state  why  none  are  feasible.  Show  the 
equipment  configuration  selected 
including  manufacturer,  type,  and  model 
number  of  each  component,  feature,  and 
device.  Show  cost  comparisons  for 
operating  lease,  capital  lease,  or 
purchase  for  the  equipment 
configuration  selected. 

(e)  Cost. 

State  the  resultrng  increase  or  ~    '  ~~~ 
decrease  in  "monthly  costs  to  the'       ■"  ~' 
Govemment. 

(f)  Lease  versus  purchase  analysis. 

(1)  Pursuant  to  FAR  31.205-2,  provide 
a  lease/purchase  analysis  by  component 
for  the  selected  computer  equipment 
when  an  operating  lease  is  the  selected 
method  of  acquisition.  A  suggested 
format  for  this  analysis  is  shown  at  the 
end  of  this  section. 

(2)  The  use  of  a  realistic  Useful  Life. 
Present  Value  and  Residual  Value 
analysis  for  each  component  is  critical. 
(See  270.604{n{l)) 


Suggested  Purchase/Lease  Analysis  Format 

AOP  tystem  As  o*  Dale 


Oiy. 

Vcfxtor 

Monthly 
RenlaK")/ 
LMse<'') 

mstal. 
date 

Useful 
LiteO 

Purchase 
Pnce 

Equity  n 

<7-«) 

Oltier 
Vendors 

Pructiaae 

Pnca 

Residual 
Value  n 

(9-11  or 
10-11) 

Other 
Costs  n 

(12+13) 

«x« 

(15-14) 

AOPS 

Current 
Purctiase 

Pnee 

Total 
Owner 
COMS 

Total 
Rental/ 

Lease 
Costs  (^ 

Compo- 

nanls 

Owner 

Oepreoa- 

kon 

Costs 

OiHererv 
t»l(") 

» 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

(*)  Includes  protected  exM  sMI  where  necessary. 

(*)  Inckjdes  other  costs  (tees,  mainlenanca.  maurance.  etc ) 

8  Documentation  must  be  providad  and  attached  per  ASPR  3-1  lOO.S  or  15-205  48,  as  ^pllcable 
Accrued  equity  on  renied/ieased  aqupmem  (accumulated  rental  credito). 
n  Residual  «alue  kxecast  ai  end  a<  useU  Me 

O  Includes  taxes,  mamlenance.  insurance,  selling  costs,  lease  cancellation  costs,  etc 
(")  When  considering  annual  lUstKicalion  lor  retention  o<  enshng  AD(>E  capecHy  and  the  need  to  continue 
shown. 

C)  It  lease  «  lavorable.  bracket  dUtereniial  hgurss. 


leasms.  onty  the  lemainlng  rental  costs  to  be  paid  under  me  lease  should  be 


270.605    Contractor  us*  of  computers  for 
non-govtmm«nt  purposes. 

The  prior  written  permission  of  the 
contracting  ofRcer  (or,  the  official 
prescribed  in  procedures  of  the  DoD 
Components,  if  the  expected  cost  is  in 
excess  of  $500,000  for  any  12-month 
period]  is  required  for  any  non- 


Government  use  of  computer  equipment 
provided  to  the  contractor  which  was 
acquired  under  one  or  more  Govemment 
contracts  negotiated  on  the  basis  of  cost 
data.  This  approval  may  be  granted  if 
FAR  45.407(b)  is  satisfied  and  no 
additional  costs  are  incurred  by  the 
Govemment. 


270.606    Purchase  option  credits  for 
contractor-acquired  computers. 

(a)  When  leased  ADPE  is  used  on  a 
Govemment  contract(s]  and  the  total 
cost  is  charged  to  the  Government  under 
a  cost-reimbursement  contract(s),  the 
contracting  officer  shall  require  the 
contractor  to  include  a  orovision  .n  the 
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rental  contract  stating  that  the 
Government  shall  have  the  inilial  option 
to  utilize  any  purchase  credits  or  other 
benefits  earned  thiXHigh  rental 
payments.  This  applies  regtirdlcss  of 
whether  the  acquisition  qualifies  as  an 
operating  lease  or  capital  lease. 

(b)  When  leased  ADPE  is  used  on  a 
cost-reimbursement  type  Govemment 
contract(s)  requiring  the  determination 
or  negotiation  of  costs,  and  less  than  100 
percent  of  the  cost  of  the  equipment  is 
charged  to  the  (government,  the 
contracting  officer  should  obtain  for  the 
Government  at  the  time  that  the  initial 
annual  review  is  conducted,  the  right  to 
accrued  ptirchase  credits  if  the 
contractor  detrts  not  to  exercise  its 
purchase  optten.  Accordingly, 
negotiation  objectives  shall  inckide  the 
following  when  less  than  100  percent  of 
the  cost  of  the  equipment  is  adworiwd  hf 
the  Covemmeat: 

(1 )  The  contractor  should  be 
encouraged  to  incorporate  m  its 
equipment  lease  the  right  to  assi^i 
accrued  purchase  credits  to  the 
Govemment; 

(2)  The  contracting  officer  sitouid 
olHain  for  the  Govemment,  if  jMMsible. 
the  fight  of  first  refusal  on  accrued 
purchase  credits  if  the  contractor  elects 
not  to  exercise  its  purchase  option:  aad 

li]  A  120-day  advance  notice  sfaoald 
be  provided  to  the  ACO  when  the 
contractor  iatends  to  terminate  its 
equipment  lease  if  the  Govemment  has 
rights  in  accnied  purchase  credits. 

(c)  The  ACO  shall  report  the 
availability  of  such  credits  in 
accordance  with  the  procedures  for  the 
reuse  of  computer  equtpment  as 
prescribed  by  DoD  Manual  7950.1-M 
and  the  respective  DoD  Component 
implementations  thereof. 

(d)  If  the  Govemment  decides  to  take 
advantage  of  the  benefits,  the  prorisions 
of  270.1401(c)  apply. 

270607    Reus*  of  coinputars,  •otturar*. 
and  associated  spare  parts. 

Excess  compuUiTa,  software,  and 
associated  spare  parts  in  the  possession 
of  contractors,  whether  leased  or 
Coverrunent -owned,  will  be  reported  in 
accordance  with  Part  245  and  DoD 
Manual  7950.1-M.  Computers,  software, 
and  associated  spare  parts  with  an 
initial  acquisition  cost  below  $1,500  are 
subject  to  special  procedures  in  DoD 
Manual  79Sai-M. 

270.608    Tectinical  assistance. 

Technical  assistance  in  implementing 
this  subpart  shall  be  provided  as  . 
necessary  to  the  contracting  officer  by 
the  DoD  Component  having  CAS 
cognizance  for  the  contractor. 


Subpart  270.7— TetecommunicsthMis 
Resources 

270701    GenaraL 

Acquisitions  of  telecommunications 
resources  by  the  DoD  are  governed  by 
the  Statement  of  Areas  of 
Understanding  Between  the  Department 
of  Defense  and  the  General  Services 
Administration,  dated  November  27. 
1950  which  appears  at  15  FR  8226, 
December  1, 1950.  The  text  of  that 
agreement  is  as  foiiows: 

Slatement  of  Areas  of  Understanding 
Between  Deportment  (^Defense  and  General 
Services  Administration: 

(1)  The  areas  of  underirtanding  herein  set 
forth  were  workrd  out  puntuani  to  order  of 
the  PresidMit  of  fuly  1,  1M9,  directetJ  to  the 
Secretary  of  Defense,  (he  Director.  Bureaa  of 
the  Budget,  and  the  Administrator  of  tite 
Cenerai  Serrtcet  Administration. 

(2)  The  »na»  of  twderstsHding  witti  respect 
to  conununicatioos  services  are: 

(a)(1)  As  used  in  this  statement  with 
respect  to  communications  services:  "Area 
conlracls"  are  contracts  providing  for  the 
furnishing  of  a  ciMnmunicaVion  service  to  alL 
or  substantially  all.  activities  of  the 
Govemment  located  within  a  specified  area, 
executed  \rf  GSA  or  by  another  agency 
designated  by  GSA. 

(aMZ]  As  appn>pnate  for  contractual  and 
operational  ia«1ters:  "Department  of 
Defense"  woans  one  or  more  of  the  military 
departments. 

(b)  The  basic  ^nciple  in  the  procurenisnl 
of  oommuntcations  services  is  that  all  such 
8er\-ices  shall  be  procured  or  provided  at  the 
minimum  total  cost  to  the  Covemtnent 
consistent  with  requirements  for  capacity, 
efficiency  of  operation,  reliabiht)-  of  service, 
seoarity,  and  programmed  itctivities.  These 
recfuiirmeots  must  t>e  determined  hythe 
Ksing  ageacy. 

(c|  Close  coordination  and  oooperatioB 
tietween  the  GSA  and  the  Oepertraent  ef 
Deiicnse  shall  be  Ri<iintaia«d  to  obtaia  the 
maximum  ecooomy  coosisteat  with  tiie 
re<{uirements  for  service. 

(d)  Communications  sendees  for  activities 
of  the  Department  of  Defense  occupying 
property  controBed  or  operated  t>y  another 
Federal  agency  «»iH  he  procured  or  provided 
by  the  Genwat  Services  Adminiistration  wby 
tlie  operating  agency  unless,  in  the  opinion  «f 
the  Oepttrtment  of  Defense,  the  procuremeitt 
or  provuion  thereof  by  the  Department  of 
Defense  is  necessary  in  the  interest  of 
military  operations,  exercise  ef  command 
and/or  National  Security. 

(e)  Communications  services  fur  the 
Department  of  Defense,  in  localities  within  an 
area  where  these  services  are  or  may  become 
available  under  a  General  Services 
Adnanistration  contract  will  be  procured 
under  a  General  Services  Adoiinistralion 
area  contract  when  siich  a  procedtire  is  of 
benefit  to  tlw  Government  as  a  whole  and 
does  aot  adversely  affect  Military  operations, 
exercise  of  command  and /or  National 
Security.  In  aU  other  instances, 
communication  services  required  by  the 
Department  of  Defense  wiH  continue  to  be 


procured  under  a  standardized  National 
Defense  contract.  Copies  of  or  data  on 
contracts  executed  by  the  Department  of 
Defense  for  communications  facilities  and 
services  will  l>e  furnished  to  the  CSA  upon 
request  unless  distribution  is  inadvisable  for 
reasons  of  security. 

[i)  Except  as  provided  ia  paragraphs  2  (dj 
and  (e)  above,  .all  conuBiuiicatioH  facilities 
and  services  for  activities  of  the  UeparltneBt 
of  Defense  will  be  provided  or  procured  by 
the  Dcpartmeot  of  Defense. 

ig)  The  Department  of  Defense  «vill  provide 
for  complete  coordination  of  all 
comimmication  services  procured  or  provided 
by  it  for  all  activities  of  the  Department  of  tttc 
Army.  Navy  ^including  Marine  Corps)  and 
Air  Force,  and  for  maximuia  economy 
consistent  with  requirements. 

(h)  )otnt  «iae  of  teleplwne  facilities  such  as 
private  branch  exchanges  is  to  be  encouraged 
whenever  sudi  use  will  result  in  efTicient  and 
economical  service:  provided  that,  in  the 
opinion  of  the  Department  of  Defense,  no 
interference  with  military  operations  or 
violations  of  military  security  wifl  result 

(i)  It  is  rect»gnized  that  rapid  written 
communications  for  the  Govemment  as  a 
whole  can  best  he  obtained  by  independeat 
military  and  civilian  agency  systems,  with 
these  systems  cooperating  with  each  other. 
These  systems,  however,  may  interchange 
traffic  where  such  interchange  is  efficient 
and  economical  and  practicable,  provided 
that  in  the  opinion  of  the  Department  of 
Defense  there  is  no  interference  with 
movement  of  nihtary  traffic,  and  the 
handling  of  civilian  traffic  does  not 
necessitate  the  utilization  of  additioaal 
facilities  and  personnel  by  the  Department  of 
Defense. 

{{)  Except  as  Bther«vise  provided  herein,  the 
GSA  will  repreiient  Executive  Agencies, 
inciwiing  tiie  Department  of  Defense,  in 
proceedings  involving  communications  before 
municipal.  State  and  Federal  regulatory 
bodies  in  all  rate  cases  and  matters 
associated  themrttfa. 

Exceptions  ~  '   ' 

(1)  In  those  instances  where  the 
Dcrpartment  of  Defense  has  the  sole 
Govemment  interest  in  a  proceeding 
involving  conunuaications  before  a  regulatory 
body,  the  Department  of  Defense  will  conduct 
the  representation  on  behalf  of  all  Execative 
Agencies  of  the  United  States  Government 
TheOcparimenl  of  Defense  «nd  the  General 
Services  Administration  in  pending  or 
proposed  proceedings  will  advise  each  other 
of  action  taken  or  to  be  taken  that  may  have 
effect  upon  or  be  of  interest  or  assistance  to 
each  other.  Such  representations  conducted 
l>y  the  Department  of  Defense  shall  be 
subiect  to  overall  coordination  by  the 
General  Services  Administratitm.  This  shaH 
not  preclude  repreaentatioa  for  the 
Department  of  Defense  i>y  the  General 
Services  Administration  wlien  such 
representation  is  requested  by  tlie 
Department  af  Defense  and  is  mutually 
agreeable. 

(2)  In  those  instances  where  the 
Department  of  Defense  does  not  have  sole 
Government  interest  in  a  proceeding 
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involving  communications  before  a  regulatory 
body,  the  Department  of  Defense  will  conduct 
the  representation  on  behalf  of  all  Executive 
Agencies  whenever  representatives  of  the 
Department  of  Defense  and  the  General 
Services  Administration  agree  that  conduct 
of  the  representation  by  the  Department  of 
Defense  is  in  the  best  interest  of  the 
Government.  Such  representation  conducted 
by  the  Department  of  Defense  shall  be 
subject  to  overall  coordination  by  the 
Cene-al  Services  Administration. 

(3)  Except  as  pertains  to  the  applications  of 
pertinent  provisions  of  section  5,  Public  Law 
211,  81st  Congress. 

(k)  Liaison  between  the  Department  of 
Defense  and  the  General  Services 
Administration  for  all  matters  involving 
representation  of  Executive  Agencies  in 
proceeding.s  involving  communications  before 
regulatory  bodies  shall  be  maintained 
between  the  Office  of  General  Counsel,  the 
General  Services  Administration  and  the 
Office  of  General  Counsel,  Department  of 
Defense. 

(I)  Liaison  with  respect  to  policy  matters 
concerning  this  arrangement  and  matters 
pertinent  thereto  except  as  provided  in 
paragraph  (k).  will  be  maintained  between 
the  Chief.  Public  Utilities  Branch.  Public 
Building  Service.  General  Services 
Administration  and  Chief.  Electronics 
Division.  Munitions  Board  of  the  Department 
of  Defense  and  for  operational  and 
contractual  matters  between  designated 
representatives  of  the  General  Services 
Administration  and  of  the  Department  of 
Defense. 

(m)  This  area  of  understanding  is 
applicable  to  communications  services  within 
the  Continental  United  States,  Hawaii.  Puerto 
Rico  and  the  Virgin  Islands.  Tlie  Department 
of  Defense  shall  be  exempt  from  action  taken 
by  the  Administrator  with  respect  to 
communications  services  under  Section 
201(a)  of  Public  Law  152  in  other  geographic 
areas. 

270.702     Policy. 

Acquisitions  of  telecommunications 
resources  shall  be  accomplished  in 
accordance  with  the  Statement  of 
Understanding  set  forth  in  270.701. 

Subpart  270.8— Use  of  the  GSA 
Teleprocessing  Services  Program 
(TSP) 

270.800    Scope. 

The  TSP  is  a  GSA  program  that  DoD 
Components  may  use  to  acquire  remote 
data  processing  services  through  use  of 
Multiple  Award  Schedules  (MAS)  (see 
270.802-1)  and  Basic  Agreements  (BA) 
(see  270.802-2). 

270.M1     Applicability. 

(a)  When  a  requirement  analysis 
indicates  that  remote  data  processing 
services  are  available  in  the  commercial 
market  to  satisfy  a  requirement,  the  DoD 
Component  should  consider  the  TSP  as 

a  source  of  supply. 

(b)  DoD  contractors  or  subcontractors 
may  use  the  TSP. 


(c)  Covered  TSP  services  include 
interactive,  remote  batch  processing, 
and  a  combination  of  these  (full 
services),  as  well  as  related  support 
services  incidental  to  the  teleprocessing 
performed  by  commercial  firms.  These 
include: 

(1)  Training  services  that  are  limited 
to  the  unique  features  of  a  particular 
teleprocessing  service; 

(2)  Technical  Assistance/Analyst 
Services  (TA/AS)  specifically  related  to 
the  firm  providing  teleprocessing 
services.  Such  services  are  limited  to 
assisting  users  on  network  operations, 
special  features  that  may  influence 
application  system  design, 
communication  interfaces  with 
contractor  networks,  or  other  areas 
incidental  to  the  use  of  the  firm's 
software  packages; 

(3)  Use  of  the  TSP  firm's  premium 
(extra  charge]  software  packages 
related  to  a  teleprocessing  requirement 
as  limited  in  paragraph  (e); 

(4)  Use  of  the  TSP  firm's  data  bases 
related  to  a  teleprocessing  requirement; 

(5)  Furnishing  network 
documentation: 

(6)  Conversion  of  Government- 
controlled  nies  and  application 
programs  when  initiating  performance 
or  changing  firms  under  a  TSP 
contracting  arrangement  as  provided  in 
paragraph  (g). 

(d)  Excluded  services.  Facilities 
management,  the  lease  or  purchase  of 
ADPE  and  predominantly  local  batch 
processing  services  are  excluded. 

(e)  Limitations  on  TA/AS  and 
premium  software  packages.  Technical 
assistance/analyst  services  and  use  of 
premium  software  packages  (paragraphs 
(c)(2)  and  (3)  above)  have  dollar 
limitations  that  are  reflected  in  both  the 
MAS  and  BA.  Acquisition  of  these  types 
of  services,  that  exceed  the  established 
limitations,  should  be  on  a  competitive 
basis.  The  dollar  limitations  for  each 
teleprocessing  requirement  are  10 
percent  of  the  total  value  of  the 
requirement  per  fiscal  year,  not  to 
exceed  $100,000  per  year  for  TA/AS  and 
$25,000  per  year  per  premium  software 
package.  The  DoD  Component  shall 
obtain  authorization  from  the  GSA  TSP 
contracting  officer  before  placing  a 
purchase  order  under  a  MAS  or 
awarding  a  contract  under  a  BA  which 
includes  requirements  that  exceed  the 
above  limitations. 

(f)  Conversion  under  TSP.  Services 
associated  with  conversion  of  files  and 
application  programs  may  be  included 
in  a  MAS  purchase  order  or  BA  contract 
at  the  option  of  the  DoD  Component, 
provided  that: 

(1)  A  determination  is  made,  when  the 
conversion  requirement  is  estimated  to 


exceed  $75,000,  that  more  extensive 
competition  is  not  practicable, 

(2)  Each  participating  firm,  when  the 
MAS  method  is  selected  and  the 
teleprocessing  requirement  includes 
conversion  services,  is  required  to 
propose  the  conversion  portion  of  the 
requirement  or  be  eliminated  from 
consideration. 

(3)  The  description  of  an  individual 
TSP  conversion  requirement  identifies, 
as  a  minimum,  the  number  of  programs 
to  be  converted,  source  computer 
system,  the  number  of  lines  of  code  to 
be  converted  by  language,  the  number  of 
files  to  be  converted  by  organizational 
type  (e.g.,  index  sequential,  sequential, 
random,  DBMS),  a  description  of  the 
complexity  and  level  of  documentation 
of  the  files  and  programs, 
redocumentation  requirements,  training 
requirements,  and  specific  testing  and 
acceptance  criteria  for  the  converted 
programs  and  files. 

(4)  Offerors  are  provided  an 
opportunity  to  inspect  the  available 
documentation  of  all  programs  and  files 
pertinent  to  the  conversion  effort, 
subject  to  necessary  limitations  for  the 
protection  of  personal,  proprietary,  or 
other  sensitive  data. 

(5)  Offers  for  conversion  services  are 
solicited  and  awarded  on  a  separate  line 
item,  firm  fixed-price  basis.  Under  the 
MAS  method,  participating  firms  do  not 
quote  conversion  services  rates  in  their 
schedule  price  list;  rather,  a  firm  offer  is 
made  for  each  particular  requirement. 

(6)  Order  placements  or  contract 
awards,  when  teleprocessing 
requirements  include  conversion 
services,  are  based  on  lowest  overall 
costs,  price  and  other  factors 
considered. 

(g)  Software  redesign  or  programming. 
Software  redesign  or  programming 
services  are  not  always  available  in  the 
MAS  and  BA.  Programming  of  linkage  or 
bridge  routines  between  multiple 
software  packages  under  $5,000 
annually  per  requirement  are  generally 
available.  Other  application 
programming  can  be  included  in  a  TSP 
BA  contract  provided  the  DoD 
Component  requests  and  receives 
specific  authorization  from  the  GSA 
contracting  officer. 

270.802    Methods  of  acquiring  GSA  TSP 
services. 

The  GSA  TSP  includes  two  methods 
of  acquiring  services,  either  of  which 
may  be  used  as  appropriate.  Neither  of 
these  methods  allows  cost- 
reimbursement  contracting. 
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270.802-1     MuM^ls  Awwd  8«Hs*i<e  (M»Si) 

GSA  periodicaily  establishes  a 
multipie  award  icliadule  which  includes 
Tirm  rates  for  services.  The  MAS 
provides  for  incremental  discounts 
based  on  each  firm's  total  MAS  dollar 
volume  of  servkses  delivered 
Govemmefit-wide.  The  MAS  terms  and 
conditions  can  only  be  modified  by 
GSA.  Under  the  provieicns  of  the 
schedule,  a  firm  may  modify  the  services 
offered  through  a  MAS  amendmeaL  The 
MAS  may  be  used  when  otber-than-fuU 
and  openfompetitien  is  justified. 
Poiidea  and  proeeduaes  for  using  the 
GSA  MAS  axe  contaiaed  in  the  GSA 
TSP  tlandbook  {see  270.802-3). 

270.8O2-4    Baete  AgreeresiH  (SA). 

(a)  GSA  periodically  establishes  a  BA 
under  which  GSA  negotiated  terms  and 
conditions  are  made  available  for  use  in- 
soliciting  proposals  and  awarding 
contracts  for  TSP  services.  The  BA 
terras  and  conditions  can  be  submitted 
only  by  GSA.  Contractkig  actions  using 
other-than-fuU  and  open  competitive 
procedures,  if  pfoperiy  justified,  may  be 
placed  under  tJse  BA  when  a 
requirement  within  theTSPso^w 
caanot  be  justiij«d  under  the  MAS. 

(h)  Dedicated  t£leprooe»sing  systeins 
require nieois  m»y  he  inrliirlfri  in  a  BA 
solicitation  under  the  TSP  provided: 

(1)  The  APR  includes  appropriate 
documentation  to  support  a  system 
requirement  configuration,  or  a  speciHc 
part  thereof,  wkicfa  is  to  be  solicited 
solely  on  a  dedicated-system  basis.  This 
provision  does  not  apply  when  a  DoO 
Component  expresses  willingness  to 
evaluate  a  dedicated-systeia  altefaative 
proposal  to  a  proposal  priced  on  a 
resources-used  (unit  rate)  basis. 

(2)  When  dedicated-system  proposals 
are  to  be  solicited  and  evaluated  as  an 
alternative  to  resources-used  type 
proposals,  evaluation  criteria  shall  be 
sufficient  to  adequately  compare  a 
dedicated  system  pricing  offer  with 
resources-used  (uait  rates)  offers.  The 
solicitation  documentatioo  shall  provide 
that  an  offeror  submittiog  a  dedicated- 

-  system  proposal  may  subirat  a 
resources-used  proposal  Contract 
awards  made  on  a  system-life  basis 
shall  provide  for  an  annual  Government 
review  of  work  load  and  usage  and 
reserve  the  right  to  select  on  a 
prospective  basis  the  more  favorable  of 
the  contractor  a  dedicated-system  or 
resources-used  pricing  moAe*. 


2rojnt-3    GSATSPi 

J    (a)  Guidance  concermng  the  GSA  TSP 
may  be  obtaioed  from  the  X^eneral . 
Services  Adaufiistnition  jJCEQ^ 


WashmSlon,  DC  2M05  or  from  any  G^A 
regional  office. 

(b)  The  Teteproces«iag  Services 
Program  (TSP)  Handbook  provides 
procedures  lo  be  followed  by  Federal 
agencies  in  acquiring  services  within  the 
TSP  scope.  The  handbook  is  not  a 
regulation.  A  limited  number  of  copies 
of  the  handbook  are  available  without       . 
charge  to  all  Federal  agencies  by  written 
request  to  GSA  (KED).  Washington.  DC 
20405  or  any  GSA  regional  office.  Major 
revisions  or  new  editioivs  of  the 
handbook  are  announced  in  GSA 
bulletins. 

270.803    Pioceduns  for  acquiring  OSA 
TSP  services. 

(a)  Agency  procurement  requests. 
DoD  Cosipooents  shall  subset  an  APR 
to  GSA  to  acquire  GSA  TSP  services 
unless  the  acquisition  is  below 
$2,000,000  competitive,  or  $200,000 
noncompetitive,  annually. 

(b)  Evaluation  aad  source  setectioo. 
Source  selecttoa  shall  be  based  on  a 
technical  and  a  system-life  cost 
evaluation. 

(1)  Techfucal  evaluation  factors  sfaail 
be  Uiaited  to  mandatory  service 
reqoireanents  and  those  evaluated 
optional  features  that  have  t>een 
assigned  relative  values  (expressed  ia 
dollars,  points,  or  any  o/>hei  reasonalde 
iniiicators).  EvaluatMl  optional  features 
should  not  exceed  20  percent  weighting 
value  in  the  total  evaluation. 

(2)  Tbe  lowest  over  all  cost  shall  be 
used  ia  evahiation  and  source  selection, 
piice  and  other  factors  considered. 
Conversion  costs  shall  be  included  la 
systea-life  evaluations.  Contractor 
prices  instead  of  Government  estimates 
shall  be  used  ia  the  Covemment's 
overall  estimate  of  conversion  in 
computing  the  systenlife  costs. 

(3)  For  reqoireBeols  orar  $300000 
aimually.  boochmafk  lesolta  shall  be 
used  to  deto^ne  costs  for  all 
technicatiy  qualified  finns.  The 
bendunarlc  package  should  be  available 
to  offerors  at  least  45  calendar  days 
before  benchmark  peffonaance.  llie  use 
of  benchmarks  may  be  considered  in 
selections  under  SSOOuOOO  annually 
because  different  amounts  of  connect 
input/output  and  CPU  time,  for  example, 
will  be  lequked  by  different  coatractor 
systems  to  accoai|dish  the  surne  work 
load.  The  selecttoQ  of  the  benchmark 
work-load  is  criticxi  to  the  source 
selection  because  it  wiU  evaluate  the 
contractor's  biUing  ^goritlm.  a 
sigDsficant  btcita  m  cost  deteminatioii. 
Under  eilhnr  the  MAS  or  BA.  a  copy  of 
tbe  bendunaik  used  for  cost  evaluatioa 
in  theaelectJoaproESsaabaB  be  ntaiaed 


aaj 


for  periodic  perfoTBianoe  evaliMitioo 
purposes  over  the  system  life  ai  the 
requirement.  If  a  benchmark  is  not  used, 
the  cost  shall  be  derived  by  a 
calculation  of  the  various  categories  of 
the  work-load  estimate  or  other 
adequate  techniques.  P'EDSIM  has 

developed  a  synthetic  benchmarkJoi^ 

femote  batch  applications  called  the 
"Resource  Driver  Program"  which  can 
be  considered  (see  270.12). 

(4)  Prices,  rates,  and  discounts  fa 
MAS  selections  shall  be  obtained  i 
contacting  any  CSA/OIRM  regionaj 
office.  Other  costs  for  selections  under 
the  MAS  shall  be  derived  directly  from 
the  pricelists. 

(c)  Low  cost  acquisition.  When  tbe 
system-life  estimated  cost  does  not 
exceed  $10,000  aonualiy,  the  MAS 
method  provides  a  simplified  procedure 
that  agencies  use  for  selecting 
teleprocessing  services. 

270,.$04    GSA  raview  of  selections  under 
the  GSA  TSP. 

GSA  reserves  the  right  to  review  any 
TSP  selection  actiMi  under  the  MAS  or 
BA,  either  before  or  after  award. 
Consequendy,  contractor  selection  and 
contracting  documentatioa  shall  be 
retained  for  a  period  of  two  years  after 
selection. 

Sut>part  270.9— Privacy  for  Computer 
Systems 

270.901    AppOcaMHty. 

This  subpart  applies  to  computer 
systems  acquired  by  a  DoD  Componeat 
or  Government  contractor. 

27aM2    Requirements. 

FAR  Part  24  prescribes  policies  and 
procedures  for  complying  with  the 
Privacy  Act  of  1974  (5  USC  SSZaJ. 

27aM3    OoD  Component  responsit>i1ifles. 

In  addition  to  the  requirements  of 
FAR  24.103.  contracting  officers  shall 
ensure  that  contracts  subject  to  the 
Privacy  Act  require  the  submission  of 
necessary  reports  and  notices  required 
by  DoD  Component  implementation  of 
OMB  Circular  A-108. 

270.904    Contract  Gtauses. 

In  addition  to  the  dause  at  FAR 
52.224-2,  contracting  officers  may  Insert 
the  clauses  at  252.270-7008,  Rights  In 
Privacy  Safeguards,  and  2S2.270-7009. 
Access  to  Contractor  Fadlities  and 
Records — ^Privacy  Safeguards 
Inspection,  in  solicitations  and  contracts 
when  acquiring  equipment,  software,  or 
services  sublet  ts  the  I^ivacy  AcL 
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Subpart  270.10— Security  for 
Computer  Systems 

270. 1000    Scope  of  subpart. 

This  subpart  applies  to  ail  computer 
acquisitions  regardless  of  the  authority 
under  which  acquired. 


270.1001     Policy. 

(a)  Specifications  for  the  acquisition 
of  ADPE,  software,  maintenance 
services,  and  supplies  are  required  to  be 
certified  by  the  requiring  agency  as 
meeting  the  agency  security  needs  in 
accordance  with  Departmental 
regulations.  These  requirements  are  in 
addition  to  provisions  concerning 
protection  of  the  privacy  of  individuals 
(see  270.9  and  FAR  24.1). 

(b)  Specifications  or  other 
requirements  statements  for 
solicitations  shall  include,  when 
applicable: 

(1)  DoD  Component  rules  of  conduct 
that  a  contractor  and  the  contractor's 
employees  shall  be  required  to  follow; 

[2]  A  list  of  the  anticipated  threats 
and  hazards  that  have  been  determined 
by  risk  analysis  that  the  contractor  must 
guard  against: 

(3)  A  description  of  the  safeguards 
that  the  contractor  is  required  to 
provide: 

(4)  The  standard  applicable  to  the 
contractual  requirement  (see  70.11); 

(5)  The  lest  methods,  procedures, 
criteria,  and  inspection  system  (or  the 
requirement  to  submit  proposals 
therefore)  necessary  to  verify  and 
monitor  the  operation  of  the  safeguards 
during  contract  performance  and 
acceptance  and  to  discover  and  counter 
any  new  threats  or  hazards; 

(6)  The  requirement  for  periodically 
assessing  the  security  risks  involved  and 
advising  potential  users  of  the  Jevel  of 
security  provided;  (  ^ ' 

(7)  Proposed  contractuaN:lauses  or 
provisions,  as  necessary,  to  provide  for 
the  foregoing;  and 

(8)  A  description  of  the  personnel 
security  requirements. 

270. 1C02     Security  program  for  automatic 
data  processing  facilities. 

(a)  DoD  Components  are  required  to 
organize  and  maintain  an  ADP  system 
security  program  to  ensure  the 
protection,  confidentiality,  and  integrity 
of  the  Government's  investment  in  the 
ADP  system,  including  associated 
ADPE,  data,  computer  media,  and 
software.  This  program  should  be 
applied  to  contractors  as  appropriate. 
DoD  Components'  internal  directives 
and  procedures  for  the  physical  security 
oi  computer  facilities  should  consider 
the  standards  and  guidelines  that 


appear  in  the  following  Department  of 
Commerce  publications: 

(1)  FIPS  PUB  31,  Guidelines  for 
Automatic  Data  Processing  Physical 
Security  and  Risk  Management: 

(2)  FIPS  PUB  29,  Glossary  for 
Computer  Systems  Security; 

(3)  FIPS  PUB  41,  Computer  Security 

•  Cuid©lin?s  for  Implementing  the  Privacy 
Aotofl974;  _'    "'      -      — ., 

(4)  FIPS  PUB  46;  Da^a  Encryption    — 
Standard; 

(5)  nPS  PUB  4«,  Guidelines  on 
Evaluation  of  Techniques  for  Automated 
Personnel  Identification:  and 

(6)  FIPS  PUB  65.  Guideline  for 
Automatic  Data  Processing  Risk 
Analyses. 

(b)  NBS  Publications  List  91  outlines  a 
number  of  additional  NBS  computer 
security  publications. 

270.1003    Security  agalnat  compromising 
emanations. 

(a)  If  computer  equipment  to  be 
acquired  is  to  be  used  to  process 
classified  information,  a  determination 
as  to  whether  or  not  the  equipment  is 
required  to  provide  protection  against 
compromising  emanations,  as  required 
by  Departmental  procedures,  shall  be 
provided  to  the  contracting  officer  by 
the  requiring  activity.  If  such  protection 
is  required,  the  contracting  officer  shall 
require  that  equipment  delivered  under 
the  contract  shall  comply  with  an 
established  National  TEMPEST 
standard  (e.g..  NACSEM  5100,  NACSIM 
5100A)  or  a  standard  used  by  other 
authority,  as  identified  by  the  requiring 
activity. 

(b)  If  contracts  are  to  be  awarded 
which  require  the  performance  of  ADP 
services  involving  classified  data, 
programs,  etc.,  the  requiring  activity 
shall  advise  the  contracting  officer  on 
whether  or  not  to  require  Defense 
contractors  performing  these  services  to 
use  equipment  meeting  the  requirements 
specified  in  (a)  above.  The  requiring 
activity  shall  also  provide  information 
concerning  any  requirement  for  marking 
of  TEMPEST-certified  equipment 
(especially  if  to  be  reused),  and  the 
means  of  validating  TEMPEST 
equipment  compliance  with  required 
standards. 

(c)  Contract  clause.  The  contracting 
officer  shall  insert  a  clause  similar  to  the 
clause  at  252.270-7403,  Protection 
Against  Compromising  Emanations,  in 
solicitations  and  contracts  when 
acquiring  computer  equipment  or 
systems  to  be  used  to  process,  transmit, 
store,  retrieve  or  display  information 
requiring  protection  under  the  National 
Security  or  Atomic  Energy  Acts,  as 
amended.  Other  necessary  material 
developed  by  DoD  Components  may  be 


invoked  in  the  clause  as  appropriate 
when  a  contractor  is  to  perform 
automated  services  involving  material 
requiring  protection  against 
compromise. 

(d)  The  contracting  officer  shall  insure 
that  Section  E  of  the  contract 
(Inspection  and  Acceptance)  requires 
validation  of  the  equipment's  TEMPEST 
-compliance  with  the  established 
standard.  Thijjs  accomplished  by  one 
of  three  methods: 

(1)  Determining  that  the  equipment  is 
listed  or  certified  for  listing  on  the 
Preferred  Products  List  (PPL)  published 
quarterly  by  the  Subcommittee  on 
Compromising  Emanations  (SCOCE). 
This  list  is  available  from  the  local 
TEMPEST  official; 

(2)  If  compliance  with  a  TEMPEST 
standard  other  than  NACSEM  5100  or 
NACSIM  5100A  is  required,  the 
requiring  activity's  cognizant  TEMPEST 
official  shall  determine  the  compliance 
of  the  delivered  equipment  with  the 
standard;  or  . . 

(3)  Actual  testing  and  certification  by 
the  DoD  Component's  cognizant 
TEMPEST  activity. 

(e)  In  addition  to  the  local  TEMPEST 
official,  information  on  the  TEMPEST 
program,  equipment  qualiflcation,  etc., 
may  be  obtained  from  the  following: 

For  the  Army:  TEMPEST  Coordination 
Officer,  Maior  Command  Headquarters,  or 
Commander,  U.S.  Army  Intelligence  and 
Security  Command,  Attn:  lAOPS-OP-P, 
Arlington  Hall  Station,  Arlington,  VA  22212. 

For  the  Navy:  Commander,  Naval  Security 
Group  Command.  Attn:  Code  C«5,  3801 
Nebraska  Avenue  NW..  Washington,  DC 
20390. 

For  the  Air  Force:  TEMPEST  Officer,  Major 
Command  Headquarters,  or  AFCSC/EPV, 
San  Antonio,  TX  78243. 

For  the  Marine  Corps:  Commandant  of  the 
Marine  Corps.  Headquarters,  Marine  Corps. 
Attn:  Code  CCTS.  Washington,  DC  20380. 

For  the  Office.  Secretary  of  Defense  and 
Defense  Agencies  Not  Listed  Below:  Office  of 
the  Joint  Chiefs  of  Staff,  Attn:  TC3S-JTR,  The 
Pentagon,  Washington,  DC  20301. 

For  the  Defense  IntelJigence  Agency: 
Director,  Defense  Intelligence  Agency,  Attn: 
OS-2,  Washington,  DC  20301. 

For  the  Defense  Communications  Agency: 
Mr.  Wheeler  W.  Hatch,  Defense 
Communications  Agency,  Attn:  B315, 
Washington.  DC  20305. 

For  the  Defense  Logistics  Agency:  Director, 
Defense  Logistics  Agency,  Attn:  Command 
Security  Office  (DLA-Tl),  Cameron  Station, 
Alexandria,  VA  22314. 

For  the  Defense  Nuclear  Agency:  Director. 
Defense  Nuclear  Agency,  Attn:  ISSO, 
Washington,  DC  20305. 

For  the  Defense  Investigative  Service: 
Defense  Investigative  Service,  Directorate  for 
Industrial  Security.  Attn:  V0410.  1900  Half 
Street  NW..  Washington.  DC  20324. 


fior  the  De/emsg  Ut^tn^  ^gencf:  OeftMMe 
Mapping  Agency.  BuiMing  ».  USN'OB& 
Washington.  DC  2030S 

Subpart  270.11— Standards 
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xn.tige  scapeofi 

Th»  wit^part  provides  for 
implementation  of  Federal  Information 
Processing  Standards  fFIPS),  Federal 
Telecommunications  Standards  (FED- 
STD)  and  Joint  FIPS/FED-STD  for 
computsr  «quipmen(  subject  to  Subpart 
270.3L  These  standards  may  also  be  used 
for  computer  equipmratl  subject  to 
Subparts  Z70.4  and  Z70S, 

27ai101     PoUcy. 

(a)  Under  the  prsvisioas  of  the 
Fadatai  ftofwrty  jnd  Adauaistralive 

Services  Act  of  IMS.  am  amended  {40 
U.S.C.  TSIHf)  «Bd  Exacutive  Order 
11717),  the  Secretvy  of  Coanflaerce  ia 
aatborized  to  estaMJah  maifarm  Fedecd 
InformatkiB  .IVnrnwiHg  itaadatd 
PuiaUcattmis  (FtfS  FUB)  to  be  wet  by 
Federal  a^ix:tesi.  ioclading  the 
Departmaol  of  Oefeiuc.  ia  ax^quiriqg 
ADP  equipment  and  tottwan  as  defined 
in  70.2.  Prior  to  tlae  award  of  any 
contract  for  these  itaraa,  caaXi»e6ag 
officers  shall  assure  that  the  otherwise 
successful  o&tnt  satifies  the  apf^cabk 
FIPS  mB  requireaieats  specified  ia  the 
solicits  tioBS. 

(bi  Tlie  DeioHe  Caamsaicatians 
Agency  aod  tiv  U.S  Anny 
CommunicatiaQa-Bectronics  Conunand 
(CECOM)  aat  nespansible  for  developing 
and/or  promulgating  all  gtridance  tm 
commanscatioBs  standards,  regardless 
of  souicc  or  ORgin. applicable  to  DoD'  ' 
that  Defense  communications  systetas 
must  meet  wbea  being  acquired.  These 
include  NATO,  international  aad 
nadoaal  standards.,  industry.  Federal 
and  militarf  standards.  AcquisitioB 
shall  be  made  only  from  those  sources 
that  comply  with  the  comraunicubons 
standards  oootained  in  the  soliatatima, 

(c|  ia  order  to  oiaximize  competilioa 
by  pramotiog  standardization  and 
contpatibJlity  amonji!  vendors  of 
commercially  available  automatic  data 
processmg  equipsneot  (ADPE),  the 
NaUonal  Bureau  of  Standank  (NBS). 
Department  of  Ccunmeree.  has 
established  and  maintains  listijigs  ol 
(K]uipment  that  it  has  verified  as  having 
conformed  ta.  or  having  heen  excladed 
from,  certain  FIPS.  These  standards 
apply  ts  the  acquisitions  of: 

(i)  AU  new  and  reptacemeat  ADP 
systeon  not  otherwise  eiccluded  ia  fW& 
PUBSaO-£.  Sl-L  62.  and  &3-1; 

(ri)  {Computer  peripherai  eqaipment 
acquired  to  replace  aiaatinyperipherat 
eqtdpmentflr  to  augracBl  ADP  systeia*:' 
that  emcpioy  mtoiaces  uwdHiniing  to  Ab 


Input/Output  Channel  Interfeice 
Standards  (FTPS  PUBS  60-2, 61-1. 62, 
and  6^-1);  and 

(iii)  Peripfcerai  equipment  acquired  to 
replace  existing  peripheral  equipment  or 
to  augment  ADP  systems  that  do  not 
conform  to  PIPS  PUBS  «0-^  «1-1.  62, 
and  63-1,  but  for  which  the  hardware 
and  8<rftware  necessary  to  conform  to 
these  standards  are  commerciaHy 
available. 

(d)  Though  the  NBS  qualificatioa 
procedures  occur  in  advance  and 
independent  of  any  specific  action, 
maximum  practicable  opportunity  shall 
be  given  to  prospective  contractors  to 
qualify  products  during  the  preaward 
process.  Contracting  oQicers  may  obtain 
both  the  lists  of  equipment  wluch 
qualify  as  satisfying  the  NBS  standards 
and  those  excluded  frasi  this 
verification  procedure  by  writing  the 
Director.  Center  for  Computer  System 
Engineering,  Institute  for  Compater 
Science  aed  Tecfaaology.  Natiooal 
Bureau  of  Standards,  Washington.  DC 
20234.  Offerors  may  obtain  verification 
procedures  for  compliance  testing  from 
this  address.  Attention:  Verification  of 
I/O  Channel  Level  Interface  Standards. 

270.1  in    Wahrars. 

(a)  The  waiver  procedure  for  FIFS  for 
computer  equipment  subject  to  270.3  is 
set  forth  in  the  particular  FIPS  PUa  For 
some  standards,  a  waiver  approval  is 
required  from  the  Secretary  of 
Commerce  prior  to  issuance  of 
solicitations. 

(b)  The  waiw  provisions  of  FAil 
9.20^1(cM3)  ik>  not^ppljrto  those  Items 
ftubl^d  kr{a)  above.*Watv«r-procedttAes 
are  specified  by  the  OoO  components. 
Comnranication  standards  in  the  MIL 
STD  166-serle9  are  mandatory  for  use 
within  DoO. 

270.1103    Solidttfon  provisions  antf 
contract  ctausas. 

{a}  Federal  Information  Pmcessing 
Standtirds.  The  contracting  officer  shi^ 
insert  the  following  proirisiions  and 
clauses,  as  applicable  (see  270.1101 
above],  in  solicitations  and  contracts  for 
automatic  data  processing  equipment 
software  and  sui^lies.  unless  a  waiver 
has  been  obtained  in  accordance  with 
DoO  Component  procedures  (see 
27aiUtt  above): 

(1)  ZS2J70-noi,  American  Standard 
Code  for  InformatioB  interchange 
(ASCII)  System  Requirements:  to  specify 
the  code  aad  character  seA  far  use  in 
informatfoa  psocessiag  systems  aad 
associated  comnnifMcatiaBS  and  reiated 
equipmeeL 
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equipment  which  punches  or  reads 
perforated  tape. 

(3)252.270-7103.  Recorded  Magnetic 
Tape  for  Information  Inlerchange  (800 
CPI,  NRZI);  when  acquiring  9-tTark  Vr 
inch  wide,  800  characters-per-inch 
magnetic  tape  equipment 

(4)  2S2.27O-7104.  Redangnlar  Holes  ia 
12-Row  Punched  Cards:  when  acquiring 
equipment  or  services  involving  the 
reading  or  punching  of  3  Vi-inch  cards 

IS)  252X'0-71(fi.  Hollerith  Punched 
Card:  when  acquiring  punched  card 
machines  {PCM)  used  to  punch  or  read 
12-row  3  y4-inch  wide  cards  utilizing 
rectangular  holes. 

(6)  252.270-7106.  Subsets  of  the 
Standard  Code  for  Information 
Interchange;  when  acquiriflg  ADPI 
which  does  not  require  the  faU  126- 
character  set  required  by  FIPS  PUB  1-1. 

i?)  252.270-7107.  Flowcharts.  Symbols, 
ail^^their  Usage  in  Information 
Processing:  when  flowcharts  of 
hiformatioa  pnacessing  systems  is  part 
of  the  documentation  to  be  delivered  to 
the  Covemment 

(8)  252.270-7108,  Recorded  Magnetic 
Tape  for  Information  Interchange  (1600 
CPI.  Phase  Code  Oj:  when  acquirii^  tape 
drives  as  described  in  the  clause. 

(SJ  Z&Z.270-7VB.  One-inch  Perforated 
Paper  Tape  for  Information  inteniiange: 
when  acquiring  one-inch  paper  tape  or 
associated  equipment 

(10|  2S2.Z70-7im  Take-up  Reels  for 
the  One-inch  Perforated  Tape  for 
Information  Interchange:  when  acquiring 
one-inch  perforated  tape  take-up  reels  or 
related  eqatposent 

(11)252.270-7111,  Software  Summary 
for  Describing  Computer  Programs  and/  ' 
or  Automated  Data  Systems:  when  the 
ADP  acquisition  involves  documentation 
of  compater  pro-ams  and/ or  automated 
data^Kstems. 

(12)  252.270-7112,  Optical  Character 
Recognition  Equipment:  when  acquiring 
Optical  Character  Recognition  (OCR) 
equipment  or  services  relating  thereto, 
except  as  described  in  7l}.tl03(a){]3) 
below. 

(13)  252270-niX  Character  Set  for 
Handprinting:  when  acquiring  Optical 
Character  Recognition  (OCR)  equipment 
requiring  data  entry  of  handprinted 
material. 

(14)  252.270-7114,  Code  Extension 
Technique  in  7  or  6  Bits;  when  the 
acqaisition  attows  for  the  subanssion  of 
coded  chartKter  sets  that  are  not 
included  in  the  standard  128  charactem' 
of  the  Americao  Standard  Code  fbr 
fnformatioa  Interdwnge  (ASCIl^ 

(15)  252.2n>-ni5.  GrapMc  -  •:  T-i--^^--^  /.  -. 
KepreseatatlBn  of  the  CoBtrot   -  -  --    > 
Characters  of  ASCH  {HFS  PUB  l-1|s^  -  .  '•- 
when  acquhing«qaipRient4har  pulsar 
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displays  any  of  the  contml  characters  of 
the  ASCII. 

(16)  252.270-7116,  Data  Encryption 
Standard  (DES);  when  (i)  there  is  a 
requirement  for  data  encryption,  (ii)  a 
DoD  component  decides  that 
cryptographic  protection  is  required,  and 
(iii)  the  data  are  not  classifled  according 
to  either  the  National  Security  Act  or  the 
Atomic  Energy  Act. 

(17)  252.270-7117.  Recorded  Magnetic 
Tape  for  Information  Interchange.  8250 
Characters  per  Inch  (CPI)(246  CPMM. 
Group  Coded  Recording);  when 
acquiring  tape  drives  as  described  in  the 
clause. 

(18)  252.270-7118,  Magnetic  Tape 
Cassettes  for  Information  Interchange 
(3.810MM  (0.150  inch)  Tape  at  32BPMM 
(800  BPI),  PE);  when  acquiring  magnetic 
tape  cassette  equipment  as  described  in 
the  clause. 

(19)  252  270-7119,  Recorded  Magnetic 
Tape  Cartridge  for  Information 
Interchange.  4-Track.  6.30MM  (0.25 
Inch).  63  BPMM  (1600  BPI)  Phase 
Encoded:  when  acquiring  magnetic  tape 
cartridge  equipment  as  described  in  the 
clause. 

(20)  252.270-7120.  Description  of 
Computer  Magnetic  Tape  File 
Properties:  when  the  acquisition 
involves  delivery  of  coded  information 
on  magnetic  tape. 

(21)  252.270-7121.  Computer  Output 
Microform  (COM)  Formats  and 
Reduction  Ratios.  16MM  and  105MM: 
when  the  acquisition  involves  computer 
generated  microforms. 

(22)  252.270-7122.  Input/Output  (I/O) 
Channel  Interface:  when  an  acquisition 
conforming  to  270.1101(c)  is  effected, 
and  F4PS  PUB  60-2  controls.  This 
standard  does  not  apply  to 
minicomputers,  microcomputers  and 
other  small  scale  systems  that  are 
specifically  excluded  by  the  Nationai^^ 
Bureau  of  Standards  (NBS).       ^^ 

(23)  252.270-7123,  Channel  li€vel 
Power  Control  Interface:  when  an 
acquisition  conforming  to  270.1101(c)  is 
effected,  and  FIPS  PUB  61-1  controls. 

(24)  252.270-7124.  Operational 
Specification  for  Magnetic  Tape 
Subsystems:  when  an  acquisition 
conforming  to  270.1101(c)  is  effected, 
and  FIPS  PUB  62  controls. 

(25)  252.270-7125,  Interface:  ADP 
Systems/Variable  Block,  Rotating  Mass 
Storage  Subsystems:  when  an 
acquisition  conforming  to  270.1101(c)  is 
effected,  and  the  clauses  at  252.270-7122 
and  252.270-7123  are  applicable,  use  of 
the  clause  at  252.270-7125(a)  is  required 
when  acquiring  variable  block,  rotating 
mass  storage  subsystems  with 
supplementary  device  characteristics. 
When  the  clause  at  252.270-7125(a)  is 
used,  it  fthaU  be  completed  in 


accordance  with  Departmental 
procedures.  The  clause  at  252.270- 
7125(b)  is  required  when  acquiring 
variable  block  rotating  mass  storage 
subsystems  when  conformance  to 
supplementary  device  dependent 
characteristics  is  not  required  and 
unless  otherwise  excluded  by  use  of  the 
clauses  at  252.270-7122  and  252.270- 
7123.  Neither  clause  is  required  if 
waived  under  the  provisions  of  FIPS 
PUB  63-1. 

(26)  252.270-7128.  Magnetic  Tape 
Labels  and  File  Structure  Information 
Interchange:  when  acquiring  information 
processing  systems  that  will  either 
generate  or  accept  magnetic  tapes  for 
information  interchange. 

(27)  252.270-7127.  Data  Encryption 
Standard  (DES)  Modes  of  Operation; 
when  acquiring  ADPE  and  ADP  services 
subject  to  the  CSA  approval 
requirements  contained  in  Subpart  270.3. 
and  the  Data  Encryption  Standard  (DES) 
described  at  270.1103(a)(ie)  above. 

(28)  252.270-7128.  Microform  Readers; 
when  acquiring  microform  readers  to  be 
used  in  conjunction  with  computer- 
generated  microform  conforming  to  the 
clause  at  252.270-7029. 

(29)  252.270-7129.  Optical  Character 
Recognition  (OCR)  Inks;  when  local 
purchase  is  authorized  for  optical 
character  recognition  (OCR)  ink  and 
preprinted  forms  that  will  be  read  by 
OCR  techniques  when  the  interchange 
of  machine  readable  information 
between  different  systems  will  be 
required. 

(30)  252.270-7130,  Optical  Character 
Recognition  (OCR)  Printers,  Readers 
and  Printed  Forms;  when  acquiring 
optical  character  recognition  (OCR) 
printers,  readers  and  printed  forms 
subject  to  the  clause  at  252.270-7112. 

(31)  252.270-7131,  Digital  Magnetic 
Tape  Cassette  Equipment  and 
Associated  Programs:  when  acquiring 
magnetic  tape  cassette  equipment  or 
associated  programs  speciHed  in  the 
clause. 

(32)  252.270-7042,  Acquisition  and 
Validation  of  COBOL  Compilers:  when 
the  acquisition  includes  a  COBOL 
compiler. 

(33)  252.270-7133,  Acquisition  of 
COBOL  Programs  and/or  Programming 
Services:  when  the  acquisition  involves 
delivery  of  a  program  written  in  COBOL 

(34)  252.270-7134,  Delayed  Validation 
of  Compilers:  when  delayed  validation 
of  compilers  is  necessary  or 
advantageous. 

(35)  252.270-7135,  Interchange  of 
Machine  Processabie  Data  Between  and 
Among  Agencies:  when  a  contract  will 
involve  the  acquisition  of  programs  to 
be  interchanged  with  stale  and  local 
governments,  industry  and  the  public. 


(38)  252.270-7136,  Additional 
American  Standard  Code  for 
Information  Interchange  (ASCII) 
Controls  For  Character-Imaging  ADP 
Equipment  or  Services;  when  acquiring 
ADPE  such  as  interactive  terminals,  line 
and  microfilm  printers,  word  processors 
and  other  types  of  character-imaging 
equipment  subject  to  270.1103(a)  (1)  and 
(14). 

(37)  252.270-7137.  Interface:  ADP 
Systems/Fixed  Bh>ck.  Rotating  Mass 
Storage  Subsystems;  when  acquiring 
fixed  block,  rotating  mass  storage 
subsystems,  unless  excluded  by 
reference  to  the  FIPS  PUBS  in  252.270- 
7022  and  252.270-7023. 

(b)  Joint  federal  information 
processing/federal  telecommunications 
standards  (FIPS-FED/STD).  The 
contracting  officer  shall  insert  the 
following  clauses,  as  applicable,  in 
solicitations  and  contracts  for  automatic 
data  processing  equipment  (ADPE). 
software  and  services  subject  to  Subpart 
270.3.  provided  that  the  requiring 
activity  determines  that  no  other 
standards  apply  to  the 
telecommunication  aspects  of  the 
requirements,  and  compliance  with  FIPS 
PUB  1-1  is  required: 

(1)  252.270-7201,  Synchronous  High 
Speed  Data  Signaling  Rates  Between 
Data  Terminal  Equipment  and  Data 
Communications  Equipment:  when  an 
acquisition  involves  data  terminal  and 
ADPE  which  is  (i)  employed  with 
synchronous  data  communication 
equipment,  and  (ii)  designed  to  operate 
on  binary  encoded  information  over 
wideband  conununication  channels 
having  greater  band  width  than  the 
normal  4kHz  commonly  used  in  analog 
voice  transmission. 

(2)  252.270-7202,  Bit  Sequencing  of  the 
Code  of  Information  Interchange  in 
Serial-by-Bit  Data  Transmission:  when 
acquiring  equipment  or  services 
requiring  the  transmission  of  data  in  a 
serial-by-bit,  serial-by-character  mode. 

(3)  252.270-7203.  Character  Structur« 
and  Character  Parity  Sense  for  Serial- 
by-Bit  Data  Communication  in  the  Code 
for  Information  Interchange;  when 
acquiring  equipment  where  transmission 
of  data  is  a  serial-by-bit,  serial-by- 
character  synchronous  or  asynchronous 
mode  is  to  occur. 

(4)  252.270-7204.  Character  Structure 
and  Character  Parity  Sense  for  Parailel- 
by-Bit  Data  Communication:  when 
acquiring  equipment  or  services  for  the 
transmission  of  data  in  a  parallel-by-bit, 
serial-by-bit  mode,  in  order  to  prescribe 
the  character  structure  and  sense  of 
character  requirements. 

.    (5)  252.270-7205,  Synchronoua  C,--    >' 
Signaling  Rates  Between  Data  Tcrminat 
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and  Data  Communication  Equipment: 
when  acquiring  equipment  or  services 
that  are  to  employ  voice  communication 
facilities,  in  order  to  prescribe  the 
transfer  rate  for  binary  coded 
information  in  synchronous  serial  or 
parallel  form. 

(6)  252.270-7206.  Data  Link  Control- 
Synchronous  Bit-Oriented  Data;  when 
acquiring  equipment  or  services  using 

■  synchronous,  bit-oriented  data 
communications,  in  order  lo'prescribe  - 
data  link  control  procedures. 

(7)  252.270-7207.  Interface  Between 
Data  Terminal  Equipment  (DTE)  and 
Data  Circuit  Terminating  Equipment 
(DCE)  for  operation  with  Packet- 
Switched  Data  Communications 
Networks,  whenever  an  interface  based 
on  the  International  Telegraph  and 
Telephone  Consultive  Committee 
(CCITT)  recommendation  X.25  is 
required. 

(c)  Federal  telecommunications 
standard.  The  contracting  officer  shall 
insert  the  following  clauses,  as 
applicable,  in  solicitations  and  contracts 
involving  acquisition  of  ADP  and 
telecommunications  equipment  and 
software  subject  to  Subpart  270.3.  unless 
it  is  determined  by  the  requiring  activity 
that  other  standards  are  appropriate: 

(1)  252.270-7301.  Time  and  Frequency 
Reference  Information  in 
Telecommunications  Systems:  when 
acquiring  telecommunications  systems 
or  facilities  which  are  totally  funded  by 
one  or  more  Government  contracts. 

(2)  252.270-7302.  Coding  and 
Modulation  Requirements  for 
Nondiversity  2400  Bit/Second  Modems: 
when  acquiring,  by  lease  or  purchase, 
2400  bits  per  second  (bps)  modems  for 
use  over  analog  transmission  channels 
other  than  those  derived  from  high- 
frequency  radio  facilities. 

(3)  252.270-7303.  Coding  and 
Modulation  Requirements  for  4800  Bit/ 
Second  Modems;  when  acquiring  4600 
bits  per  second  (bps)  modems  to  be  used 
with  nominal  4kHz  analog  channels. 

(4)  252.270-7304.  Coding  and 
Modulation  Requirements  for  Duplex 
9600  Bit/Second  Modems:  when 
acquiring  duplex  9600  bits  per  second 
(bps)  modems  for  use  with  "four-wire" 
nominal  4kHz  analog  transmission 
channels. 

(5)  252.270-7305,  Coding  and 
Modulation  Requirements  for  Duplex 
600  and/or  1200  Bits/Second  Modems; 
when  acquiring  duplex  600  and/or  1200 
bits  per  second  (bps)  modems  to  be  used 
with  4kHz  analog  transmission  channels 
terminated  by  "two-wire"  circuits. 

(6)  252.270-7306,  Electrical 
Characteristics  of  Balanced  Voltage 
Digital  Interface  Qrcaits;  when  there  is 
a  requirement  to  acquire  equipment 


which  must  satisfy  the  electrical 
characteristics  of  balanced  voltage 
digital  interface  circuits  employed  for 
the  interchange  of  serial  binary 
information  which  is  conveyed  at  the 
direct  current  (DC)  baseband  level  at 
signaling  rates  of  up  to  10  megabits  per 
second. 

(7)  252.270-7307.  Electrical 
Characteristics  of  Unbalanced  Voltage 
Digital  Interface  Circuits:  when  there  is 
a  requirement  to  acquire  equipment 
which  must  satisfy  the  electrical 
characteristics  of  unbalanced  voltage 
digital  interface  circuits  employed  for 
the  interchange  of  serial  binary 
information  conveyed  at  the  direct 
current  (DC)  baseband  level  of  signaling 
rates  of  up  to  100  kilobits  per  second. 

(8)  252.270-7308.  Group  2  Facsimile 
Apparatus  for  Document  Transmission: 
when  acquiring  Group  2  facsimile 
equipment. 

(9)  252.270-7309.  Cryptographic 
Components.  Equipment.  Systems,  and 
Services:  when  acquiring  these  items  to 
be  used  in  a  telecommunication 
environment  and  this  clause  is  more 
appropriate  for  use  than  the  one 
indicated  at  270.1103(a)(16). 

(10)  252.270-7310.  Acquisition.  Design, 
or  Development  of  Group  3  Facsimile 
Apparatus;  when  acquiring,  designing  or 
developing  Group  3  facsimile  equipment 
This  clause  is  not  applicable  to 
equipments  subject  to  Military  Standard 
188-161  or  equipments  to  be  used  in  the 
transmission  of  mixed  mode  information 
(e.g..  code  character  data  and  image 
data). 

(11)  252.270-7311.  Acquisition,  Design, 
or  Development  of  Group  1,  2,  and  3 
Facsimile  Apparatus;  when  acquiring, 
designing  or  developing  Group  1.  2.  and 
3  facsimile  equipment. 

(d)  The  contracting  officer  shall 
include  the  following  clauses  properly 
completed,  in  solicitations  and  contracts 
in  accordance  with  agency  procedures: 

(1)  252.270-7401.  BASIC  Language 
Compilers,  when  an  acquisition  includes 
a  BASIC  compiler. 

(2)  252.270-7402.  FORTRAN  Language 
Compilers,  when  an  acquisition  includes 
a  FORTRAN  compiler. 

Subpart  270.12— Tt>e  Federal 
Computer  Performance  Evaluation  and 
Simulation  Center 

270. 1 20 1    The  Federal  Computer 
Performance  Evaiuatk>n  and  Simulation 
Center. 

(a)  General.  The  Federal  Computer 
Performance  Evaluation  and  Simulation 
Center  (FEDSfM)  is  operated  by  the 
Department  of  the  Air  Force  under  a 
delegation  of  authority  from  the 
Administrator  of  the  General  Services 


Administration.  It  provides  technical 
assistance,  support,  and  services  on  a 
reimbursable  basis  for  simulation, 
analysis,  and  performance  evaluation  of 
automatic  data  processing  systems  and 
is  the  primary  source  for  these  services. 

(b)  Services  available. 

(1)  Services  available  nationally  are 
comprised  of  FEDSIM  resources  and 
FEDSIM-monitored  contractual  services 
for  computer  services  simulation  and 
performance  evaluation.  These  services 
include  simulation  languages  and 
packages  for  computer  system 
simulations,  software  and  hardware  _._ 
monitors  for  computer  system 
performance  evaluation,  and  special 
software  programs  designed  to  support 
computer  system  simulation  and 
performance  evaluation  efforts,  such  an 
accounting  systems  analysis  and 
workload  modeling.  The  Center's 
services  also  include  ADP  support 
services  such  as  those  provided  by 
simulation  analysts. 

(2)  The  services  that  the  Center 
provides  are  intended  to  be  temporary 
in  nature  and  in  response  to  specific 
questions  or  problems.  A  continuous 
simulation  and  performance  evaluation 
program  in  support  of  individual  user 
operations  is  not  intended. 

(c)  Policy  for  obtaining  FEDSIM 
services. 

(1)  FEDSIM  shall  be  considered  as  the 
primary  source  of  supply  for  ADP 
simulation  and  computer  performance 
evaluation  requirements,  services,  and 
products,  including  but  not  limited  to. 
computer  systems  simulators  and 
hardware  and  software  monitors. 

(2)  The  Center  advises  agencies 
whether  (i)  FEDSIM  resources  or 
FEDSIM  contracts  are  available;  (ii)  an 
ADP  schedule  is  available  as  a  source  of 
supply:  or  (iii)  a  new  acquisition  action 
is  necessary. 

(3)  If  the  Center  is  unable  to  fulfill  the 
requirement  or  if  the  requirement  can  be 
more  economically  fulfilled  through 
commercial  sources,  the  agency  may 
acquire  the  services. 

(d)  Procedures  for  obtaining  FEDSIM 
services. 

(1)  DoD  components  requiring  ADP 
simulation,  computer  performance 
evaluation  assistance,  hardware 
performance  monitors,  software 
performance  monitoring  packages,  or 
other  computer  performance  evaluation 
products  or  services,  shall  contact  the 
Center.  The  mailing  address  is: 
Department  of  the  Air  Force.  Federal 
Computer  Performance  Evaluation  and 
Simulation  Center  (FEDSIM). 
Washington;  DC  20330. 

(2)  The  Center,  consistent  with  the 
lowest  cost  alternative  or  cbmbination 
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of  alternatives,  will  take  one  of  the 
following  four  actions: 

(i)  Provide  services  from  its  own 
resources  on  a  reimbursable  ba.sis  to  the 
req  jesting  agency. 

tii)  Acquire,  on  a  reimbursable  basis, 
the  necessary  support  from  commercial 
sources  for  the  requesting  agency. 

(iii)  Advise  the  requesting  agency's 
acquisition  activity  how  to  acquire 
necessary  support  from  the  ADP 
schedule  or  other  existing  contractual 
instruments  or  how  to  initiate  an 
acquisition  action  for 4he  services, 
resources  for  the 

(iv)  Recommend  to  GSA  that  GSA 
acquire  required  requesting  agency 
(where  unusual  legal  or  acquisition 
policy  issues  so  dictate). 

(3)  If  no  action  involving  a  request  for 
services  is  taken  by  the  Center  within  20 
workdays  after  acknowledgment  of 
receipt  of  full  information  from  an 
agency,  the  agency  may  proceed  without 
further  references  to  the  Center. 

Subpart  270.13 — Sharing  of  Computer 
Resources 

270.1300  Scop*  of  subpart 

This  subpart  provides  direction 
relating  to  use  of  existing  resources  as 
an  alternative  to  the  acquisition  of 
additional  resources. 

370.1301  Poncy. 

DoD  Components  are  required  to 
consider  sharing  and  use  of  existing 
resources  in  accordance  with  DoO 
Manual  7g50.1-M.  Departmental 
procedures,  and  OMB  Circular  A-121  as 
an  economical  and  efficient  means  of 
meeting  their  needs. 

270.1302  Govemment-wMe  sharing 
procedures. 

(a)  DoD  Components  shall  not  initiate 
the  process  of  selection  and  acquiring 
resources  unless  it  has  first  made  a 
reasonable  effort  to  determine  that  the 
required  capability  cannot  be  met 
economically  and  efficiently  by  using 
existing  resources  on  a  shared  basis.  If 
the  result  of  screening  is  unsuccessful, 
the  basis  for  this  determination  shall  be 
documented  in  the  contract  file. 

(b)  DoD  components  are  required  to 
include  a  statement  relative  to  this 
screening  procedure  when  submitting 
agency  procurement  requests  (APRs). 

270.1303  Federal  data  processing  centers 
(FDPC). 

(a)  Services  available  from  FDPCs. 
FDPC's  provide  many  ADP  services  and 
ADP  support  services.  CSA.  through 
informational  bulletins,  will  announce 
the  availability  of  specific  services  and 
associated  costs. 


(b)  Point  of  contact.  Activities  that       * 
require  any  FDPC  services  that  have  not 
been  provided  through  the  procedures 
set  forth  in  270.1302  may  contact 
General  Services  Administration  (KMA), 
Washington,  DC  20405.  or  the 
appropriate  FDPC 

270. 1 304    Federal  Softwere  Exettange 
Program. 

The  Federal  Software  Exchange 
Program  is  operated  by  GSA  or  its 
authorized  representative  pursuant  to 
the  overall  policy  guidance  and 
direction  of  GSA.  The  program  applies 
to  common-use  software  developed  or 
revised  by  either  Government  or 
contractor  persoruiel.  It  is  not  applicable 
to  software  that  is  classified,  developed 
at  private  expense,  or  developed  with 
revolving  funds  where  reimbursement  of 
all  costs  is  required.  It  is  not  applicable 
to  software  to  which  the  Government 
does  not  possess  full  rights  of 
ownership.  For  the  purpose  of  this 
subpart,  common-use  software  is  that 
which: 

(a)  Deals  with  problems  common  to 
many  agencies,  that  would  be  useful  to 
other  agencies,  and  is  written  in  such  a 
way  that  minor  variations  in 
requirements  can  be  accommodated 
without  signiHcant  programming  effort. 
Examples  of  such  software  are: 
management  business  applications, 
computer  systems  support  and  utility 
programs,  simulators,  scientific  or 
engineering  applications,  programming 
aids  which  are  application-independent, 
and  bibliographic  or  textual  programs: 

(b)  Has  been  tested  and  proven 
operational  for  at  least  90  days  and  is 
maintained  by  or  for  a  Federal  agency; 
and 

(c)  Is  composed  of  stand-alone 
subroutines,  programs,  or  subsystems; 
i.e.,  not  dependent  on  special  or  unique 
hardware  options  or  software  features 
unless  such  options  or  features  can  be 
readily  translated  or  simulated  for 
hardware  other  than  the  original  and 
can  be  similarly  useful  on  differeat 
hardware. 

270.1304-1    Procedures. 

(a)  DoD  components  having 
requirements  for  software  that  they  plan 
to  acquire  from  commercial  sources 
shall  screen  existing  Federal  ADP 
software  resources  by  reviewing  the 
Federal  Software  Exchange  Catalog  or 
by  obtaining  assistance  from  the  Federal 
Software  Exchange  Center  (FSEC)  to 
meet  its  software  requirements. 

(b)  Programs  or  systems  listed  in  the 
Federal  Software  Exchange  Catalog  are 
available  through  the  FSEC,  which  will 

.  contact  the  contributing  agency  for  the 


requested  documentation  and/or 
programs. 

(c)  The  FSEC  will  make  a  copy  of  both 
the  documentation  and  the  program  to 
be  kept  on  file  for  future  requests.  The 
FSEC  will  provide  the  software  package 
to  the  requesting  agency  at  the 
published  price. 

270L1304-2    Federal  Softwere  Exchange 
Center. 

The  functions  of  the  Federal  Software 
Exchange  Center  (FSEC)  incJude: 

(a)  Maintaining  a  central  library  of 
summary  descriptions  of  common-use 
programs  and  systems,  including  a 
complete  index  of  this  inventory  and 
master  copies  of  requested  programs, 
systems  and  documentation. 

(b)  Editing,  screening,  and  compiling 
agency  abstracts  of  common-use 
programs  or  systems  submitted  for 
exchange  by  Federal  agencies. 

(c)  Fuitctioning  as  a  central  point  of 
contact  with  agencies  for  information 
and  dissemination  of  available  software. 

(d)  Publishing  and  distributing  the 
basic  Federal  Software  Exchange 
Catalog  with  periodic  updates. 

(e)  Assisting  Federal  agencies  in 
identifying  currently  available  software 
to  satisfy  their  requirements. 

(f)  Assisting  agencies  in  obtaining 
information  concerning  technical 
problems  with  software  released 
through  FSEC. 

(g)  Notifying  agencies  of  changes  to 
software  obtained  through  FSEC 

270. 1304-3    DoO  component  re<|ulrementm, 
DoD  Components  are  required  to: 

(a)  Continually  review  software 
within  the  agency  to  identify  programs 
or  systems  which  would  be  of  use  to 
other  agencies  meeting  the  criteria  set 
forth  in  270.1304  and  notify  FSEC  of 
changes  and  programs  no  longer 
maintained. 

(b)  Submit  abstracts  of  programs 
meeting  the  criteria  in  27ai3D4  to  FSEC, 
National  Technical  Information  Service, 
Springfield,  VA  22151.  on  Standard  Form 
(SF)  185,  Federal  Information  Processing 
Standard  Software  Summary.  Common- 
use  programs  and  systems  meeting  the 
specified  criteria  will  be  described  and 
reported  to  FSEC  on  a  continuing  basis. 

(c)  Notify  FSEC,  using  SF  185,  of 
changes  to  software  previously  reported. 
Such  clianges  should  have  been 
edequately  tested  to  ensure  the  effective 
performance  of  the  software. 

(d)  Notify  FSEC,  using  SF  185.  of 
previously  reported  programs  that  the 
agency  no  longer  maintains.  (Reports 
shall  be  made  within  30  days  after 
terminating  maintenance.) 
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270.1304-5    Federal  Software  Exchange 
Catalog  availability. 

The  Federal  Software  Exchange 
Catalog  of  common-use  programs  and 
systems  may  be  obtained  from  the 
National  Technical  Information  Service, 
Springfield.  VA  22151.  Revisions  of  the 
catalog  are  published  quarterly. 

Subpart  270.14— Reuse  of  Computer 
Equipment 

270.1400  Scope  of  subpart 

This  subpart  sets  forth  policies  and 
procedures  regarding  the  reuse  of 
computer  equipment. 

270.1401  Reassignment  of  computer 
equipment  within  DoD. 

(a)  The  policies  and  procedures 
relating  to  the  reassignment  of  computer 
equipment  within  the  Department  of 
Defense  is  contained  in  DoD  Manual 
7950.1-M.  Defense  Automation 
Resources  Management  Program. 

(b)  Installed  Government-leased 
computer  equipment  need  not  be 
physically  replaced  by  reassigned 
Government-owned  computer 
equipment  if  retention  of  the  leased 
computer  equipment  is  more 
economical.  In  these  circumstances,  the 
agency  should  initiate  action  to  return 
Government-owned  computer 
equipment  to  the  manufacturer/supplier 
in  exchange  for  the  title  to  the  leased 
computer  equipment. 

(c)  The  reassignment  of  Government- 
leased  computer  equipment  that  is  no 
longer  required  for  the  purpose  and  use 
for  which  it  was  originally  acquired  is  a 
sole-source  contracting  action  and, 
therefore,  must  be  accomplished  as 
such. 

(d)  The  use  of  computer  equipment  for 
cannibalization  for  a  parts  source  of 
supply  shall  not  be  made  until  excess 
reutilization  requirements  of  other 
agencies  are  determined. 

270.1402  Excess  or  exchange/"sale" 
computer  equipment 

Each  DoD  component  shall  report 
Government-owned  or  -leased  computer 
equipment  that  is  excess  to  its  needs  or 
Government-owned  computer 
equipment  that  is  contemplated  to  be 
replaced  pursuant  to  the  exchange/ 
"sale"  authority  in  accordance  with  DoD 
7950.1-M.  Policies  and  procedures  for 
reporting  exchange/"8ale"  of  computer 
equipment  are  contained  in  DoD  7950.1- 
M. 

270. 1 403  Reutilization  of  excess  and 
exctumge/"sale"  computer  equipment 

(a)  DoD  components  shall  be 
responsible  for  determining  whether 
their  ADP  requirements  can  be 
efficiently  and  economically  satisfied  by 


using  excess  ADP  equipment.  To  obtain 
maximum  reutilization  and  to  minimize 
the  acquisition  of  the  new  computer 
equipment,  excess  and  exchange/"sale" 
computer  equipment  shall  be  made 
available  for  transfer  to  other  Federal 
agencies  in  accordance  with  DoD 
7950.1-M. 

(b)  Excess  auxiliary  or  accessorial 
computer  equipment  with  an  original 
acquisition  cost  (OAC)  of  $1,500  or  less 
shall  be  made  available  for  transfer  to 
other  Federal  agencies. 

(c)  Any  need  for  excess  (but  not 
obsolescent-excess)  computer 
equipment  expressed  by  a  Federal 
agency  shall  take  precedence  over 
surplus  disposal,  provided  such  need  is 
made  known  prior  to  shipment,  or 
delivery  in  case  of  donation,  or  prior  to 
contract  award  in  case  of  "sale". 

(d)  Without  exception,  holding 
agencies  shall  solicit  both  requesting 
agency  "sale"  and  vendor  exchange 
(trade-in)  offers  when  using  exchange/ 
"sale"  authority  (see  270.322). 

270. 1 404  Considerations  for  use  of 
excess  Government-owned  or  -leased 
computer  equipment 

(a)  Government-owned  excess 
computer  equipment.  DoD  components 
shall  consider  excess  Government- 
owned  computer  equipment  as  a 
replacement  for  installed  leased 
computer  equipment  or  in  meeting  new 
requirements  if  the  excess  Government- 
owned  computer  equipment  has  the 
capability  to  fulfill  the  requirement  and 
represents  the  lowest  overall  cost  to  the 
Government.  The  reutilization  of  excess 
Government-owned  computer 
equipment  is  not  a  contracting  action. 

(b)  Government-leased  excess 
computer  equipment. 

(1)  The  reutilization  of  excess  leased 
computer  equipment  is  an  acquisition 
and  requires  justification  for  use  of 
other-than-fuil  and  open  competition 
(see  FAR  6.303)  or  the  equipment  be 
selected  as  a  result  of  a  full  and  open 
competitive  solicitation. 

(2)  Since  excess  leased  computer 
equipment  accrues  substantial  purchase 
option  credits,  agencies  shall  consider 
this  equipment  as  replacement  for 
installed  leased  computer  equipment 
which  has  accrued  fewer  credits  to  the 
Government.  This  type  of  replacement 
shall  not  be  considered  a  contracting 
action. 

270.1405  Use  of  the  ADP  fund. 

(a)  Government-owned  excess  ADPE 
systems  or  items  with  a  GSA  estimated 
fair  market  value  of  at  least  $250,000 
will  be  screened  by  GSA  for  possible 
reutilization.  GSA  will  incorporate 
appropriate  systems  or  items  in  the 


availability  list.  These  systems  or  items 
will  be  leased  to  agencies  by  the  ADP 
Fund  at  50  percent  of  the  fair  market 
value  determined  by  GSA.  Ownership  of 
the  equipment  will  remain  with  the  GSA 
ADP  Fund. 

(b)  When  leased  excess  ADPE  with 
purchase  option  credits  can  satisfy 
agency  data  processing  requirements. 
GSA  will  consider  using  the  ADP  Fund 
to  purchase  the  equipment  for  the 
requesting  agency  when  purchase  is  in 
the  best  economic  interest  of  the      ^ 
Government  and  the  agency  does  not 
have  purchase  funds  available. 

(c)  DoD  components  may  seek  use  of 
the  ADP  Fund  for  acquisition  of 
exchange/"sale"  ADPE  if  it  is 
determined  that  the  acquisition  is 
economically  advisable,  the  following 
requirements  are  met,  and  the  DoD 
component  can  certify  that: 

(1)  It  has  complied  with  applicable 
provisions  of  270.302; 

(2)  It  does  not  have  funds 
programmed,  nor  can  it  reprogram  funds 
for  this  purpose;  and 

(3)  It  cannot  divert  funds  planned  for 
other  ADPE  acquisitions  with  lesser 
rates  of  return,  if  any,  for  this  purpose. 

(d)  When  a  DoD  component  proposes 
to  request  transfer  of  exchange/"sale" 
ADPE  which  it  desires  to  acquire 
through  the  ADP  Fund,  the  requesting 
activity  shall  submit  a  letter  of  intent  to 
the  General  Services  Administration 
(KXM).  Washington.  DC  20405.  This 
letter  shall  include  the  projected  period 
of  equipment  use;  the  requested  terms  of 
reimbursement,  e.g..  quarterly 
reimbursement  for  3  years:  the  agency 
point  of  contact  (with  address  and 
telephone  number);  and  the  shipping 
address,  instructions,  and  fund  citations 
for  transportation  and  ADP  Fund 
reimbursement.  In  addition,  the 
requestor  shall  submit  certifications  that 
demonstrate  the  agency's  compliance 
with  the  conditions  listed  in  paragraph 
(c)  of  this  section. 

(e)  The  use  of  the  ADP  Fund  for 
acquisitions  of  exchange/'sale"  ADPE 
must  be  approved  by  GSA  before  a 
holding  agency  may  honor  the 
requesting  agency's  hold. 

Appendix  A — Armed  Services  Board  of 
Contract  Appeals 

Approved  1  May  1962. 
Revised  1  May  1969. 
Revised  1  Seplember  1973. 
Revised  1  July  1979. 

Part  1— Charter. 

1.  There  is  created  the  Armed  Services 
Bokrd  of  Contract  Appeals  which  is  hereby 
designated  as  the  authorized  representative 
of  the  Secretary  of  Defense,  the  Secretary  of 
the  Army,  the  Secretary  of  the  Navy  and  .he 
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Secretary  of  the  Air  Force,  in  hearing, 
considering  and  determining  appeals  bjr 
contractors  from  decisions  of  contracting 
ofHcers  or  their  authorized  representatives  or 
other  authorities  on  disputed  questions. 
These  appeals  may  be  taken  (a)  pursuant  to 
the  Contract  Disputes  Act  of  1978  {41  U.S.C. 
Sec.  601.  et  seq.K  fb)  pursuant  to  the 
provisions  of  contracts  retjuiring  the  decision 
by  the  Secretary  of  Defense  or  by  a  Secretary 
of  a  Military  Department  or  their  duly 
authorized  representative  or  board,  or  (c) 
pursuant  to  the  provisions  of  any  directive 
whereby  the  Secretary  of  Defense  or  the 
Secretary  of  a  Military  Department  has 
granted  a  right  of  appeal  not  contained  in  the 
contract  on  any  matter  consistent  with  the 
contract  appeals  procedure.  The  Board  may 
determine  contract  disputes  for  other 
departments  and  agencies  by  agreement.  The 
Board  shall  operate  under  general  policies 
established  or  approved  by  the  Under 
Secretary  of  Defense  (Research  and 
Engineering). 

2.  Membership  of  the  Board  shall  consist  of 
attorneys  at  law  who  have  been  qualiTied  in 
the  manner  prescribed  by  the  Contract 
Disputes  Act  of  1978.  Members  of  the  Board 
are  hereby  designated  Administrative  Judges. 
There  shall  be  appointed  from  members  of 
the  Board  a  chairman  and  two  or  more  vice- 
chainsen.  Appointment  of  the  chairman  and 
vice-chairmen  and  other  members  of  the 
Board  shall  be  made  by  the  Under  Secretary 
of  Defense  (Research  and  Engineering]  and 
the  Assistant  Secretaries  of  the  Military 
Departments  responsible  for  procurement. 
The  chairman  and  vice-chairmen  shall  serve 
in  that  capacity  for  a  two-year  term  unless 
sooner  removed  or  reappointed  for  an 
additional  term  or  terms.  The  Under 
Secretary  will  also  designate  the  order  in 
which  the  vice-chairmen  will  act  for  the 
chairman  in  his  absence.  In  the  absence  of  a 
vice-chairman,  the  chairman  or  acting 
chairman  may  designate  a  member  of  the 
Board  to  serve  as  a  temporary  vice-chairman. 

3.  It  shall  be  the  duty  and  obligahon  of  the 
members  of  the  Armed  Services  Board  of 
Contract  Appeals  to  decide  appeals  on  the 
record  of  the  appeal  to  the  best  of  their 
knowledge  and  ability  in  accordance  with 
applicable  contract  provisions  and  in 
accordance  with  law  and  regulation  pertinent 
thereto. 

4.  The  chairman  of  the  Board  shall  be 
responsible  for  establishing  appropriate 
divisions  of  the  Board  to  provide  for  the  most 
effective  and  expeditious  handling  of 
appeals,  fie  shall  be  responsible  for  assigning 
appeals  to  the  divisions  for  decision  without 
regard~to  the  military  department  or  other 
procuring  agency  which  entered  into  the 
contract.  A  division  may  consist  of  one  or 
more  members  of  the  Board.  The  chairman 
shall  designate  one  member  of  each  division 
as  the  division  head.  The  division  heads  and 
the  chairman  and  vice-chairmen  shall 
constitute  the  senior  deciding  group  of  the 
Board.  A  majority  of  the  members  of  a 
division  or  of  the  senior  deciding  group  shall 
constitute  a  quorum  for  the  transaction  of  the 
business  of  each,  respectively.  Decisions  of 
the  Board  shall  be  by  majority  vote  of  the 
members  of  a  division  pariicipating  and  the 
chairman  and  a  vice-chairman,  unless  the 


chairman  refers  the  appeal  for  decision  by 
the  senior  deciding  group.  The  decision  of  the 
Board  in  cases  so  referred  to  the  senior 
deciding  group  shall  be  by  majority  vote  of 
the  participating  members  of  that  group.  The 
chairman  may  refer  an  appeal  of  unusual 
difTiculty,  significant  precedential 
importance,  or  serious  dispute  within  the 
normal  decision  process  for  decision  by  the 
senior  deciding  group.  An  appeal  involing 
SSO.OOO  or  less  may  be  decided  by  a  single 
member  or  fewer  members  of  the  Board  than 
hereinbefore  provided  for  cases  of  unlimited 
dollar  amount,  under  accelerated  or 
expedited  procedures  as  provided  in  the 
Rules  of  the  Board  and  the  Contract  Disputes 
Act  of  1978. 

5.  The  Board  shall  have  all  powen 
necessary  and  incident  to  the  proper 
performance  of  its  duties.  Subject  to  the 
approval  of  the  Under  Secretary  of  Defense 
(Research  and  Engineering)  and  the  Assistant 
Secretaries  of  the  Military  Departments 
responsible  for  procurement,  the  Board  shall 
adopt  its  own  methods  of  procedure,  and 
rules  and  regulations  for  its  conduct  and  for 
the  preparation  and  presentation  of  appeals 
and  issuance  of  opinions.  The  Military 
Departments  and  other  procuring  agencies 
shall  provide  legal  personnel  to  prepare  and 
present  the  contentions  of  the  departments  or 
agencies  in  relation  to  appeals  filed  with  the 
Board.  It  shall  not  be  necessary  for  the  Board, 
unless  it  otherwise  desires,  to  communicate 
with  more  than  one  trial  attorney  in  each  of 
the  departments  or  agencies  concerning  the 
preparation  and  presentation  of  appeals  and 
the  obtaining  of  ail  records  deemed  by  the 
Board  to  be  pertinent  thereto. 

6.  Any  member  of  the  Board  or  any 
examiner,  designated  by  the  chairman,  shall 
be  authorized  to  hold  hearings,  examine 
witnesses,  and  receive  evidence  and 
argument  for  consideration  and 
determination  of  the  appeal  by  the 
designated  division.  A  member  of  the  Board 
shall  have  authority  to  administer  oaths  and 
issue  subpoenas  as  specified  in  Section  11  of 
the  Contract  Disputes  Act  of  1978.  The 
chairman  may  request  orders  of  the  court  in 
cases  of  contumacy  or  refusal  to  obey  a 
subpoena  in  the  manner  prescribed  in  that 
Section. 

7.  The  Chairman  shall  be  responsible  for 
the  internal  organization  of  the  Board  and  for 
its  administration.  He  shall  provide  within 
approved  ceilings  for  the  staffing  of  the  Board 
with  non-member  personnel,  including 
hearing  examiners,  as  may  be  required  for 
the  performance  of  the  functions  of  the  Board. 
The  chairman  shall  appoint  a  recorder  of  the 
Board.  Such  personnel  shall  be  responsible  to 
and  shall  function  under  the  direction, 
supervision  and  control  of  the  chairman. 

8.  The  Board  will  be  serviced  by  the 
Department  of  the  Army  for  administrative 
support  for  its  operations  as  required. 
Administrative  support  will  include 
budgeting,  funding,  fiscal  control,  manpower 
control  and  utilization,  personnel 
administration,  security  administration, 
supplies,  and  other  administrative  services. 
The  Departments  of  the  Army,  Navy,  Air 
Force  and  the  Office  of  the  Secretary  of 
Defense  will  participate  in  financing  the 
Board's  operations  on  an  equal  basis  and  to 


the  extent  determined  by  the  Assistant 
Secretary  of  Defense  (Comptroller).  The  cost 
of  processing  appeals  for  departments  and 
agencies  other  than  those  in  the  Department 
of  Defense  will  be  reimbursed. 

9:  The  chairman  of  the  Board  will  fumifth 
the  Secretary  of  Defense  and  to  the 
Secretaries  of  the  Military  Departments  by 
October  31  of  each  year  a  report  containing 
an  account  of  the  Board's  transaction*  and 
proceedings  for  the  preceding  fiscal  year. 
Within  30  days  following  the  close  of  a 
calendar  quarter,  the  chairman  shall  forward 
a  report  of  the  Board's  proceedings  for  the 
quarter  to  the  Under  Secretary  of  Defense 
(Research  and  Engineering),  the  Assistant 
Secretaries  of  the  Military  Departments 
responsible  for  procurement  and  to  the 
Director  of  the  Defense  Logistics  Agency. 
Such  reports  shall  disclose  the  number  of 
appeals  received,  cases  heard,  opinions 
rendered,  current  reserve  of  pending  matters, 
and  such  other  information  as  may  be 
required. 

10.  The  Board  shaft  have  a  seal  bearing  th«  ' 
following  inscription:  "Armed  Services  Board 
of  Contract  Appeais."  This  seal  shall  be 
affixed  to  all  authentications  of  copies  of 
records  and  to  such  other  instruments  as  the 
Board  may  determine. 

11.  This  revised  charter  is  effective  April 
21.  1980. 

Approved: 
W.  Graham  Claytor,  Ir. 
Deputy  Secretary  of  Defense. 
Clifford  L.  Alexander.  )r.. 
Secretary  of  the  Army. 
E.  Hidalgo. 

Secretary  of  the  No  vy. 
Hans  M.  Mark, 
Secretary  of  the  Air  Force. 

Part  2 — RuIm 

Approved  15  fufy  1983. 
Revised  1  May  1969. 
Revised  1  September  1973. 
Revised  30  June  19ea 

Preface 

I.  Jurisdiction  for  Considering  Appeals 

The  Armed  Services  Board  of  Contract 
Appeals  (referred  to  herein  as  the  Board) 
shall  consider  and  determine  appeals  from 
decisions  of  contracting  officers  pursuant  to 
the  Contract  Disputes  Act  of  1978  (Public  Law 
95-563,  41  use.  601-613)  relating  to 
contracts  made  by  (i)  the  Departments  of 
Defense,  Army.  Navy  and  Air  Force  or  (ii) 
any  other  executive  agency  when  such 
agency  or  the  Administrator  for  Federal 
Procurement  Policy  has  designated  the  Board 
to  decide  the  appeal. 

U.  Location  and  Organization  of  the  Board 

(a)  The  Board's  address  is  Hoffman 
Building  «2.  200  Stovall  Street.  Alexandria, 
Virginia  22332.  telephone  (202)  325-9070. 

(b)  The  Board  consists  of  a  chairman,  two 
or  more  vice  chairmen,  and  other  members, 
all  of  whom  are  attorneys  at  law  duly 
licensed  by  a  slate,  commonwealth,  territory, 
or  the  District  of  Columbia.  Board  members 
are  designated  Administrative  Judges. 
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(c)  There  are  a  number  of  divisions  of  the 
Armed  Services  Board  of  Contract  Appeals, 
established  by  the  Chairman  of  the  Board  in 
such  manner  as  to  provide  for  the  most 
effective  and  expeditious  handling  of 
appeals.  The  Chairman  and  a  Vice  Chairman 
of  the  Board  act  as  members  of  each  division. 
Appeals  are  assigned  to  the  divisions  for 
decision  without  regard  to  the  military 
department  or  other  procuring  agency  which 
entered  into  the  contract  involved.  Hearing 
may  be  held  by  a  designated  member 
(Administrative  Judge),  or  by  a  duly 
authorized  examiner.  Except  for  appeals 
processed  under  the  expedited  or  accelerated 
procedure,  the  decision  of  a  majority  of  a 
division  constitutes  the  decision  of  the  Board, 
unless  the  chairman  refers  the  appeal  to  the 
Board's  Senior  Deciding  Group  (consisting  of 
the  chairman,  vice  chairmen  and  all  division 
heads),  in  which  event  a  decision  of  a 
majority  of  that  group  constitutes  the 
decision  of  the  Board.  Appeals  referred  to  the 
Senior  Deciding  Group  are  those  of  unusual 
difficulty,  significant  precedential 
importance,  or  serious  dispute  within  the 
normal  division  decision  process.  For 
decisions  of  appeals  processed  under  the 
expedited  or  accelerated  procedure,  see 
Rules  12.2(c)  and  12.3(b). 

Preliminary  Procedures 

1.  Appeals.  Hovf  Taken,  (a)  Notice  of  an 
appeal  shall  be  in  writing  and  mailed  or 
otherwise  furnished  to  the  Board  within  90 
days  from  the  date  of  receipt  of  a  contracting 
officer's  decision.  A  copy  thereof  shall  be 
furnished  to  the  contracting  officer  from 
whose  decision  the  appeal  is  taken. 

(b)  Where  the  contractor  has  submitted  a 
claim  of  $50,000  or  less  to  the  contracting 
officer  and  has  requested  a  written  decision 
within  60  days  from  receipt  of  the  request, 
and  the  contracting  officer  has  not  done  so, 
the  contractor  may  file  a  notice  of  appeal  as 
provided  in  subparagraph  (a)  above,  citing 
the  failure  of  the  contracting  officer  to  issue  a 
decision. 

(c)  Where  the  contractor  has  submitted  a 
properly  certified  claim  over  $50,000  to  the 
contracting  officer  or  has  requested  a 
decision  by  the  contracting  officer  which 
presently  involves  no  monetary  amount 
pursuant  to  the  Disputes  clause,  and  the 
contracting  officer  has  failed  to  issue  a 
decision  within  a  reasonable  time,  taking  into 
account  such  factors  as  the  size  and 
complexity  of  the  claim,  the  contractor  may 
file  a  nol^e  of  appeal  as  provided  in 
subparagMph  (a)  above,  citing  the  failure  of 
the  contracting  officer  to  issue  a  decision. 

(d)  Upon  docketing  of  appeals  filed 
pursuant  to  (b)  or  (c)  hereof,  the  Board  may, 
at  its  option,  stay  further  proceedings  pending 
issuance  of  a  final  decision  by  the  contracting 
officer  within  such  period  of  time  as  is 
determined  by  the  Board. 

(e)  In  lieu  of  filing  a  notice  of  appeal  under 
(b)  or  (c)  hereof,  the  contractor  may  request 
the  Board  to  direct  the  contracting  officer  to 
issue  a  decision  in  a  specified  period  of  time, 
as  determined  by  the  Board,  in  the  event  of 
undue  delay  on  the  part  of  the  contracting 
officer. 

2.  Notice  of  Appeal,  Contents  of  A  notice 
of  appeal  should  indicate  that  an  appeal  is 


being  taken  and  should  identify  the  contract 
(by  number),  the  department  and/or  agency 
involved  in  the  dispute,  the  decision  from 
which  the  appeal  is  taken,  and  the  amount  in 
dispute,  if  known.  The  notice  of  appeal 
should  be  signed  personally  by  the  appellant 
(the  contractor  taking  the  appeal),  or  by  the 
appellant's  duly  authorized  representative  or 
attorney.  The  complaint  referred  to  in  Rule  6 
may  be  filed  with  the  notice  of  appeal,  or  the 
appellant  may  designate  the  notice  of  appeal 
as  a  complaint,  if  it  otherwise  fulfills  the 
requirements  of  a  complaint. 

3.  Docketing  of  Appeals.  When  a  notice  of 
appeal  in  any  form  has  been  received  by  the 
Board,  it  shall  be  docketed  promptly.  Notice 
in  writing  shell  be  given  to  the  appellant  with 
a  copy  of  these  rules,  and  to  the  contracting 
officer. 

4.  Preparation,  Content,  Organization, 
Forwarding,  and  Status  of  Appeal  File,  (a) 
Duties  of  Contracting  Officer— VJ'\\.h\n  30 
days  of  receipt  of  an  appeal,  or  notice  that  an 
appeal  has  been  filed,  the  contracting  officer 
shall  assemble  and  transmit  to  the  Board  an 
appeal  file  consisting  of  all  documents 
pertinent  to  the  appeal,  including: 

(1)  The  decision  from  which  the  appeal  is 
taken; 

(2)  The  contract,  including  pertinent 
specifications,  amendments,  plans  and 
drawings; 

(3)  All  correspondence  between  the  parties 
relevant  to  the  appeal,  including  the  letter  or 
letters  of  claim  in  response  to  which  the 
decision  was  issued; 

(4)  Transcripts  of  any  testimony  taken 
during  the  course  of  proceedings,  and 
affidavits  or  statements  of  any  witnesses  on 
the  matter  in  dispute  made  prior  to  the  filing 
of  the  notice  of  appeal  with  the  Board;  and 

(5)  Any  additional  information  considered 
relevant  to  the  apfieal. 

Within  the  same  time  above  specified  the 
contracting  officer  shall  furnish  the  appellant 
a  copy  of  each  document  he  transmits  to  the 
Board,  except  those  in  subparagraph  (a)(2) 
above.  As  to  the  latter,  a  list  furnished 
appellant  indicating  specific  contractual 
documents  transmitted  will  sufTice. 

(b)  Duties  of  the  Appellant— WUhin  30 
days  after  receipt  of  a  copy  of  the  appeal  file 
assembled  by  the  contracting  officer,  the 
appellant  shall  transmit  to  the  Board  any 
documents  not  contained  therein  which  he 
considers  relevant  to  the  appeal,  and  furnish 
two  copies  of  such  documents  to  the 
government  trial  attorney. 

(c)  Organization  of  Appeal  File — 
Documents  in  the  appeal  file  may  be  originals 
or  legible  facsimiles  or  authenticated  copies, 
and  shall  be  arranged  in  chronological  order 
where  practicable,  numbered  sequentially, 
tabbed,  and  indexed  to  identify  the  contents 
of  the  file. 

(d)  Lengthly  Documents — Upon  request  by 
either  party,  the  Board  may  waive  the 
requirement  to  furnish  to  the  other  party 
copies  of  bulky,  lengthy,  or  out-of-size 
documents  in  the  appeal  file  when  inclusion 
would  be  burdensome.  At  the  time  a  party 
files  with  the  Board  a  document  as  to  which 
such  a  waiver  has  been  granted  he  shall 
notify  the  other  party  that  the  document  or  a 
copy  is  available  for  inspection  at  the  offices 
of  the  Board  or  of  the  party  filing  same. 


(e)  Status  of  Documents  in  Appeal  File — 
Documents  contained  in  the  appeal  file  are 
considered,  without  further  action  by  the 
parties,  as  part  of  the  record  upon  which  the 
Board  will  render  its  decision.  However,  a 
party  may  object,  for  reasons  stated,  to 
consideration  of  a  particular  document  or 
documents  reasonably  in  advance  of  hearing 
or.  if  there  is  no  hearing,  of  settling  the 
record.  If  such  objection  is  made,  the  Board 
shall  remove  the  document  or  documents 
from  the  appeal  file  and  permit  the  party 
offering  the  document  to  move  its  admission 
as  evidence  in  accordance  with  Rules  13  and 
20. 

(f)  Notwithstanding  the  foregoing,  the  filing 
of  the  Rule  4(a)  and  (b)  documents  may  be 
dispensed  with  by  the  Board  either  upon 
request  of  the  appellant  in  his  notice  of 
appeal  or  thereafter  upon  stipulation  of  the 
parties. 

5.  Motions,  (a)  Any  motion  addressed  to 
the  jurisdiction  of  the  Board  shall  be 
promptly  filed.  Hearing  on  the  motion  shall 
be  afforded  on  application  of  either  party. 
However,  the  Board  may  defer  its  decision  on 
the  motion  pending  hearing  on  both  the 
merits  and  the  motion.  The  Board  shall  have 
the  right  at  any  time  and  on  its  own  initiative 
to  raise  the  issue  of  its  Jurisdiction  to  proceed 
with  a  particular  case,  and  shall  do  so  by  an 
appropriate  order,  affording  the  parties  an 
opportunity  to  be  heard  thereon. 

(b)  The  Board  may  entertain  and  rule  upon 
other  appropriate  motions. 

6.  Pleadings,  (a)  Appellant — Within  30  days 
after  receipt  of  notice  of  docketing  of  the 
appeal,  the  appellant  shall  file  with  the  Board 
an  original  and  two  copies  of  a  complaint 
setting  forth  simple,  concise  and  direct 
statements  of  each  of  its  claims.  Appellant 
shall  also  set  forth  the  basis,  with  appropriate 
reference  to  contract  provisions,  of  each 
claim  and  the  dollar  amount  claimed,  to  the 
extent  known.  This  pleading  shall  fulfill  the 
generally  recognized  requirements  of  a 
complaint,  although  no  particular  form  is 
required.  Upon  receipt  of  the  complaint,  the 
Board  shall  serve  a  copy  of  it  upon  the 
Government.  Should  the  complaint  not  be 
received  within  30  days,  appellant's  claim 
and  appeal  may,  if  in  the  opinion  of  the  Board 
the  issues  before  the  Board  are  sufficiently 
defined,  be  deemed  to  set  forth  its  complaint 
and  the  Government  shall  be  so  notified. 

(b)  Government — Within  30  days  from 
receipt  of  the  complaint,  or  the  aforesaid 
notice  from  the  Board,  the  Government  shall 
prepare  and  file  with  the  Board  an  original 
and  two  copies  of  an  answer  thereto.  The 
answer  shall  set  forth  simple,  concise  and 
direct  statements  of  Government's  defenses 
to  each  claim  asserted  by  appellant,  including 
any  affirmative  defenses  available.  Upon 
receipt  of  the  answer,  the  Board  shall  serve  a 
copy  upon  appellant.  Should  the  answer  not 
be  received  within  30  days,  the  Board  may,  in 
its  discretion,  enter  a  general  denial  on  behalf 
of  the  Government,  and  the  appellant  shall  be 
so  notified. 

(c)  A  party  who  intends  to  raise  an  issue 
concerning  the  law  of  a  foreign  country  shall 
give  notice  in  his  pleadings  or  other 
reasonable  written  notice.  The  Board,  in 
determining  foreign  law,  may  con^icler  ar  v 
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relevant  material  or  source,  including 
testimony,  whether  or  not  submitted  by  a 
party  or  admissible  under  Rules  11. 13  or  20. 
The  dnterminalion  of  foreign  law  shall  be 
treated  as  a  ruKng  on  a  question  of  law. 

7.  Amendmenls  of  Pleadings  or  Record. 
The  Board  upon  its  own  initiative  or  upon 
appliration  by  a  party  may  order  a  party  to 
make  a  more  definite  statement  of  the 
complaint  or  answer,  or  to  reply  to  an 
answer.  The  Board  may.  in  its  discretion,  and 
wilhi.T  the  proper  scope  of  the  appeal,  fiermit 
either  party  to  amend  its  pleading  upon 
conditions  fair  to  both  parties.  When  issues 
within  the  proper  scope  of  the  appeal,  but  not 
raised  by  the  pleadings,  are  tried  by  express 
or  implied  consent  of  the  parties,  or  by 
permission  of  the  Board,  they  shall  be  treated 
in  all  respects  as  if  they  had  been  raised 
therein.  In  such  instances,  motions  to  amend 
the  pleadings  to  conform  to  the  proof  may  be 
enternd.  but  are  not  required.  If  evidence  is 
objected  to  at  a  hearing  on  the  ground  (hat  it 
is  not  within  the  issues  raised  by  the 
pleadings,  it  may  be  admitted  within  the 
proper  scope  of  the  appeal,  provided, 
however,  that  the  objecting  party  may  be 
granted  a  continuance  if  necessary  to  enable 
it  to  meet  such  evidence. 

8.  Hearing  Election.  After  filing  of  the 
Covemmenl's  answer  or  notice  from  the 
Board  that  it  has  entered  a  general  denial  on 
beha'f  of  the  Covemment,  each  party  shall 
advise  whether  it  desires  a  hearing  as 
prescribed  in  Rules  17  through  25,  or  whether 
it  elei:ts  to  subm  t  its  case  on  the  record 
with'iut  a  hearin  \.  as  prescribed  In  Rule  11. 

9.  /'rehearing  liriefs.  Based  on  an 
examination  of  the  pleadings,  and  its 
dftermindtion  of  whether  Ihe  arguments  and 
authorities  addressed  lo  the  issues  are 
adequately  set  forth  therein,  (he  Board  nvay, 
in  its  discretion,  require  the  parties  to  submit 
prehearing  briefs  In  any  case  in  which  a 
hearing  has  been  elected  pursuant  to  Rule  8. 
If  (he  Board  does  not  require  prehearing 
briefs  either  party  may.  in  its  discretion  and 
upon  appropriate  and  sufficient  notice  lo  the 
other  pdfty.  furnish  a  prehearing  brief  to  the 
Board.  In  any  case  where  a  prehearing  brief 
is  submitted,  it  shall  be  furnished  so  as  to  be 
received  by  Ihe  Board  at  least  15  days  prior 
to  Ihe  date  set  for  hearing,  and  a  copy  shall 
simultaneously  be  furnished  to  the  other 
parly  as  previously  arranged. 

10.  Prehearing  or  Presubmission 
Conference,  (a)  Whether  Ihe  case  is  lo  be 
submitted  pursuant  to  Rule  11.  or  heard 
pursuant  lo  Rules  17  through  25,  Ihe  Board 
may  upon  its  own  initiative,  or  upon  the 
application  of  either  party,  arrange  a 
telephone  conference  or  call  upon  the  parties 
to  appear  before  an  administrative  judge  or 
examiner  of  the  Board  for  a  conference  lo 
consider 

(1)  Simplification,  clarification,  or  severing 
of  the  issues: 

(2)  The  possibility  of  obtaining  stipulations, 
admissions,  agreements  and  rulings  on 
admissibility  of  documents,  understandings 
on  matters  already  of  record,  or  similar 
agreements  that  will  avoid  unnecessary 
proof; 

(3)  Agreements  and  rulings  to  facilitate 
discovery; 


(4)  Limitation  of  the  numl>er  of  expert 
witnesses,  or  avoidance  of  similar  cumulative 
evidence; 

(5|  The  possibility  of  agreement  disposing 
of  any  or  all  of  the  issues  in  dispute;  and 

(6)  Such  other  matters  as  may  aid  in  the 
disposition  of  (he  appeal. 

(b)  The  administrative  judge  or  examiner  of 
Ihe  Board  shull  make  such  rulings  and  orders 
as  may  be  appropriate  lo  aid  in  the 
disposition  of  the  appeal.  The  results  of 
pretrial  conferences,  including  any  rulings 
and  orders,  shall  be  reduced  (o  writing  by  (he 
administrative  judge  or  examiner  and  this 
writing  shall  thereafter  constitute  a  part  of 
the  record. 

11.  Submission  Without  a  Hearing.  Either 
party  may  elect  to  waive  a  hearing  and  to 
submit  its  nase  upon  Ihe  record  before  Ihe 
Board,  as  settled  pursuant  lo  Rule  13. 
Submission  of  a  case  without  hearing  does 
not  relieve  Ihe  parties  from  Ihe  necessity  of 
proving  the  facts  supporting  their  allegations 
or  defenses.  Affidavits,  depositions, 
admissions,  answers  to  interrogatories,  and 
stipulations  may  be  employed  to  supplement 
other  documentary  evidence  in  the  Board 
record.  The  Board  may  permit  such 
submissions  lo  be  supplemented  by  oral 
argument  (transcribed  if  requested),  and  by 
briefs  arranged  in  accordance  with  Rule  23. 

12.  Optional  SMALL  CLAIMS 
(EXPEDITED)  and  A  CCELERA  TED 
Procedures. 

These  procedures  are  available  solely  at 
the  election  of  the  appellant. 

12.1  Elections  to  Utilize  SMALL  CLAIMS 
lEXPEDTTED)  and  ACCELERA  TED 
Procedures,  (a)  In  appeals  where  the  amount 
in  dispute  is  $10,000  or  less,  the  appellant 
may  elect  to  have  the  appeal  processed  under 
a  SMALL  CLAIMS  (EXPEDITED)  procedure 
requiring  decision  of  the  appeal,  whenever 
possible,  within  120  days  after  the  Board 
receives  written  notice  of  the  appellant's 
election  to  utilize  (his  procedure.  The  details 
of  this  procedure  appear  in  section  12,2  of 
(his  Rule.  An  appellant  may  elect  the 
ACCELERATED  procedure  rather  than  the 
SMALL  CLAIMS  (EXPEDITED)  procedure  for 
any  appeal  eligible  for  the  SMALL  CLAIMS 
(EXPEDITED)  procedure. 

(b)  In  appeals  where  the  amount  in  dispute 
is  SSO.OOO  or  less,  the  appellant  may  elect  lo 
have  the  appeal  processed  under  an 
ACCELERATED  procedure  requiring  decision 
of  Ihe  appeal,  whenever  possible,  within  180 
days  after  the  Board  receives  written  notice 
of  the  appellant's  election  to  utilize  this 
procedure.  The  details  of  this  procedure 
appear  in  section  12.3  of  this  Rule. 

(c)  The  appellant's  election  of  either  the 
SMAIX  CLAIMS  (EXPEDITED)  procedure  or 
the  ACCELERATED  procedure  may  be  made 
by  written  notice  within  60  days  after  receipt 
of  notice  of  docketing,  unless  such  period  is 
extended  by  Ihe  Board  for  good  cause.  The 
election  may  not  be  withdrawn  except  with 
permission  of  the  Board  and  for  good  cause. 

12.2  The  SMALL  CLAIMS  (EXPEDITED) 
Procedure,  (a)  In  cases  proceeding  under  the 
SMALL  CLAIMS  (EXPEDITED)  procedure, 
the  following  tin>e  periods  shall  apply: 

(1)  Within  10  days  from  the  Government's 
first  receipt  from  either  the  appellant  or  the 
Board  of  a  copy  of  the  appellant's  notice  of 


election  of  Ihe  SMALL  CLAIMS 
(EXPEDITED)  procedure.  Ihe  CovemmenI 
shall  send  the  Board  a  copy  of  Ihe  contract, 
Ihe  contracting  officer's  final  decision,  and 
Ihe  appellant's  claim  letter  or  letters,  if  any; 
remaining  documents  required  under  Rule  4 
shall  be  submitted  in  accordance  with  limes 
specified  in  that  rule  unless  Ihe  Board 
otherwise  directs. 

|2)  Within  15  days  after  the  Board  has 
acknowledged  receipt  of  appellant's  notice  of 
election,  the  assigned  administrative  judge 
shall  take  Ihe  following  actions,  if  feasible,  in 
an  informal  meeting  or  a  telephone 
conference  with  both  parties:  (i)  Identify  and 
simplify  the  issues;  (ii)  establish  a  simplified 
procedure  appropriate  to  the  particular 
appeal  involved;  (iii)  determine  whether 
either  party  wants  a  hearing,  and  if  so,  Tix  a 
time  and  place  therefor  (iv)  require  the 
CovemmenI  lo  furnish  all  the  additional 
documents  relevant  lo  Ihe  appeal;  and  (v) 
establish  an  expedited  schedule  for 
resolution  of  Ihe  appeal. 

(b)  Pleadings,  discovery,  and  other 
prehearing  activity  will  be  allowed  only  as 
consistent  with  Ihe  requirement  lo  conduct 
Ihe  hearing  on  the  dale  scheduled,  or  if  no 
hearing  is  scheduled,  to  close  the  record  on  a 
dale  that  will  allow  decisions  within  Ihe  120- 
day  limit.  The  Board,  in  its  discretion,  may 
impose  shortened  lime  periods  for  any 
actions  prescribed  or  allo««red  under  these 
rules,  as  necessary  to  enable  the  Board  to 
decide  Ihe  appeal  within  the  120-day  limit, 
allowing  whatever  lime,  up  to  30  days,  that 
Ihe  Board  considers  necessary  for  the 
preparation  of  Ihe  decision  after  closing  Ihe 
record  and  Ihe  Tiling  of  briefs,  if  any. 

(c)  Written  decision  by  Ihe  Board  In  cases 
processed  under  Ihe  SMALL  CLAIMS 
(EXPEDITED)  procedure  will  be  short  and 
contain  only  summary  findings  offset  and 
conclusions.  Decisions  will  be  rendered  for 
the  Board  by  a  single  administrative  judge.  If 
there  has  been  a  hearing,  Ihe  administrative 
judge  presiding  at  Ihe  hearing  may,  in  Ihe 
judge's  discretion,  at  Ihe  conclusion  of  the 
hearing  and  after  entertaining  such  oral 
arguments  as  deemed  appropriate,  render  on 
the  record  oral  summary  findings  of  fact, 
conclusions,  and  a  decision  of  Ihe  appeal. 
Whenever  such  an  oral  decision  is  rendered, 
Ihe  Board  will  subsequently  furnish  (he 
parties  a  typed  copy  of  such  oral  decision  for 
record  and  paj'ment  purposes  and  to 
establish  Ihe  starting  date  for  Ihe  period  for 
filing  a  motion  for  reconsideration  under  Rule 
29. 

(d)  A  decision  against  the  Covemment  or 
the  contractor  shall  have  no  value  as 
precedent,  and  in  the  absence  of  fraud  shall 
be  final  and  conclusive  and  may  not  be 
appealed  or  set  aside. 

12.3     The  ACCELERATED  Procedure,  (a) 
In  cases  proceeding  under  Ihe 
ACCELERATED  procedure,  the  pariies  are 
encouraged,  to  the  extent  possible  consistent 
with  adequate  presentation  of  their  factual 
and  legal  positions,  lo  waive  pleadings, 
discovery,  and  briefs.  The  Board,  in  its 
discretion,  may  shorten  time  periods 
prescribed  or  allowed  elsewhere  in  these 
Rules,  including  Rule  4,  as  necessary  lo 
enable  (he  Board  lo  decide  (he  appeal  within 
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180  days  after  the  Board  has  received  Ihe 
appellant's  notice  of  election  of  Ihe 
ACCELERATED  procedure,  and  may  reserve 
30  days  for  preparation  of  the  decision. 

(b)  Written  decision  by  the  Board  in  cases 
processed  under  the  ACCELERATED 
procedure  will  normally  be  shori  and  contain 
only  summary  findings  of  fact  and 
conclusions.  Decisions  will  be  rendered  for 
the  Board  by  a  single  administrative  judge 
with  the  cotKurrence  of  a  vice  chairman,  or 
by  a  majority  among  these  two  and  Ihe 
chairman  in  case  of  disagreement. 
Alternatively,  in  cases  where  the  amount  in 
dispute  is  SlO.OtX)  or  less  as  to  which  Ihe 
ACCELERATED  procedure  has  been  elected 
and  in  which  there  has  been  a  hearing,  the 
single  administrative  judge  presiding  at  the 
hearing  may,  with  the  concurrence  of  both 
parties,  at  Ihe  conclusion  of  Ihe  hearing  and 
after  entertaining  such  oral  arguments  as 
deemed  appropriate,  render  on  the  record 
oral  summary  findings  of  fact,  conclusions, 
and  a  decision  of  the  appeal.  Whenever  such 
an  oral  decision  is  rendered,  the  Board  will 
subsequently  furnish  the  parties  a  typed  copy 
of  such  oral  decision  for  record  and  payment 
purposes,  and  lo  establish  the  starling  date 
for  the  period  for  filing  a  motion  for 
reconsideration  under  Rule  29. 

12.4    Motions  for  Reconsideration  in  Rule 
12  Cases.  Motions  for  Reconsideration  of 
cases  decided  under  either  the  SMALL 
CLAIMS  (EXPEDfTED)  procedure  or  the 
ACCELERATED  prDcedure  need  not  be 
decided  within  the  original  120-day  or  180- 
day  limit,  but  all  such  motions  shall  be 
processed  and  decided  rapidly  so  as  to  fulfill 
the  intent  of  this  Rule. 

13.  Settling  the  Record,  (a)  The  record  upon 
which  the  Board's  decision  will  be  rendered 
consists  of  the  documents  furnished  under 
Rules  4  and  12,  to  the  extent  admitted  in 
evidence,  and  the  following  items,  if  any: 
pleadings,  prehearing  conference  memoranda 
or  orders,  prehearing  briefs,  depositions  or 
interrogatories  received  in  evidence, 
admissions,  stipulations,  transcripts  of 
conferences  and  hearings,  hearing  exhibits, 
post-hearing  briefs,  and  documents  which  the 
Board  has  specifically  designated  be  made  a 
part  of  Ihe  record.  The  record  will,  at  all 
reasonable  times,  be  available  for  inspection 
by  the  parties  at  Ihe  office  of  the  Board. 

(b)  Except  as  the  Board  may  otherwise 
order  In  its  discretion,  no  proof  shall  be 
received  in  evidence  after  completion  of  an 
oral  hearing  or,  in  cases  submitted  on  Ihe 
record,  after  notification  by  the  Board  that 
the  case  is  ready  for  decision. 

(c)  The  weight  to  be  attached  to  any 
evidence  of  record  will  rest  within  the  sound 
discretion  of  the  Board.  The  Board  may  in 
any  case  require  either  party,  with 
appropriate  notice  lo  the  other  party,  to 
submit  additional  evidence  on  any  matter 
relevant  to  the  appeal. 

14.  Discovery — Depositions,  [a]  General 
Policy  and  Protective  Orders — The  pariies 
are  encouraged  to  engage  in  voluntary 
discovery  procedures.  In  connection  with  any 
deposKion  or  other  discovery  procedure,  the 
Board  may  make  any  order  required  lo 
protect  a  parly  or  person  from  annoyance, 
embarrassment,  or  undue  burden  or  expense. 
Those  orders  may  include  limitations  on  Ihe 


scope,  method,  time  and  place  for  discovery, 
and  provisions  for  protecting  the  secrecy  of 
confidential  information  or  documents. 

(b)  When  Depositions  Permitted — After  an 
appeal  has  been  docketed  and  complaint 
filed,  the  parties  may  mutually  agree  lo,  or 
Ihe  Board  may,  upon  application  of  either 
party,  order  Ihe  taking  of  testimony  of  any 
person  by  deposition  upon  oral  examination 
or  written  interrogatories  before  any  officer 
authorized  to  administer  oaths  at  the  place  of 
examination,  for  use  as  evidence  or  for 
purpose  of  discovery.  The  application  for 
order  shall  specify  whether  the  purpose  of  the 
deposition  is  discovery  or  for  use  as 
evidence. 

(c)  Orders  on  Desposilions — The  lime, 
place,  and  manner  of  taking  depositions  shall 
be  as  -mutually  agreed  by  the  parlies,  or 
failing  such  agreement,  governed  by  order  of 
Ihe  Board. 

(d)  Use  as  Evidence — No  testimony  taken 
by  depositions  shall  be  considered  as  pari  of 
the  evidence  in  the  hearing  of  an  appeal  until 
such  testimony  is  offered  and  received  in 
evidence  at  such  hearing.  It  will  not 
ordinarily  be  received  in  evidence  if  the 
deponent  is  present  and  can  testify  at  the 
hearing.  In  such  instances,  however,  the 
deposition  may  be  used  to  contradict  or 
impeach  the  testimony  of  the  deponent  given 
at  the  hearing.  In  cases  submitted  on  the 
record,  the  Board  may,  in  its  discretion, 
receive  depositions  to  supplement  the  record. 

(e)  Expenses — Each  pariy  shall  bear  its 
own  expenses  associated  with  the  taking  of 
any  deposition. 

(f)  Subpoenas — Where  appropriate,  a  party 
may  request  the  issuance  of  a  subpoena 
under  the  provisions  of  Rule  21. 

15.  Interrogatories  to  Pariies.  Admission  of 
Facts,  and  Production  and  Inspection  of 
Documents.  After  an  appeal  has  been 
docketed  and  complaint  filed  with  the  Board, 
a  party  may  serx-e  on  Ihe  other  party:  (a) 
Written  interrogatories  to  be  answered 
separately  in  writing,  signed  under  oath  and 
answered  or  objected  lo  within  45  days  after 
service;  (b)  a  request  for  the  admission  of 
specified  facts  and/or  the  authenticity  of  any 
documents,  to  be  answered  or  objected  lo 
within  45  days  after  service:  the  factual 
statements  and  the  authenticity  of  the 
documents  to  be  deemed  admided  upon 
failure  of  a  party  to  respond  to  the  request: 
and  (c)  a  request  for  the  production, 
inspection  and  copying  of  any  documents  or 
objects  not  privileged,  which  reasonably  may 
lead  to  the  discovery  of  admissible  evidence, 
lo  be  answered  or  objected  lo  within  45  days 
after  service.  The  Board  may  allow  a  shorter 
or  longer  time.  Any  discovery  engaged  in 
under  this  Rule  shall  be  subject  to  the 
provisions  of  Rule  14(a)  with  respect  to 
general  policy  and  protective  orders,  and  of 
Rule  35  with  respect  lo  sanctions. 

16.  Service  of  Papers  Other  Than 
Subpoenas.  Papers  shall  be  sen-ed  personally 
or  by  mail,  addressed  to  the  party  upon 
whom  service  is  lo  be  made.  Copies  of 
complaints,  answers  and  briefs  shall  be  filed 
directly  with  the  Board.  The  party  filing  any 
other  paper  with  the  Board  shall  send  a  copy 
thereof  to  Ihe  opposing  party,  noting  on  the 
paper  filed  with  the  Board  that  a  copy  has 
been  so  fumished.  Subpoenas  shall  be  .served 
as  provided  in  Rule  21. 


Hearings 

17.  Where  and  When  Held,  flearings  wilt 
be  held  at  such  places  determined  by  the 
Board  to  best  serve  the  interests 'of  the 
parties  and  the  Board.  Hearings  will  be 
scheduled  at  the  discretion  of  Ihe  Board  with 
due  consideration  to  the  regular  order  of 
appeals.  Rule  12  requirements,  and  other 
pertinent  factors.  On  request  or  motion  by 
either  party  and  for  good  cause,  the  Board 
may.  in  its  discretion,  adjust  the  date  of  a 
hearing. 

18.  Notice  of  Hearings.  The  parties  shall  be 
given  at  least  15  days  notice  of  the  time  and 
place  set  for  hearings.  In  scheduling  hearings, 
the  Board  will  consider  the  desires  of  the 
parties  and  the  requirement  for  just  and 
inexpensive  determination  of  ai^als  without 
unnecessary  delay.  Notices  of  hearings  shell 
be  promptly  acknowledged  by  the  parties. 

19.  Unexcased  Absence  of  a  Party.  The 
unexcused  absence  of  a  party  at  the  time  and 
place  set  for  hearing  will  not  be  occasion  for 
delay.  In  the  event  of  such  absence,  the 
hearing  will  proceed  and  Ihe  case  will  be 
regarded  as  submitted  by  Ihe  absent  party  as 
provided  in  Rule  11. 

20.  Hearings:  Nature.  Examination  of 
Witnesses,  (a)  Nature  of  Hearings — Hearings 
shall  be  as  m  formal  as  may  be  reasonable 
and  appropriate  under  Ihe  circumstances. 
Appellant  and  the  Government  may  offer 
such  evidence  as  they  deem  appropriate  and 
as  would  be  admissible  under  the  Federal 
Rules  of  Evidence  or  in  the  sound  discretion 
of  the  presiding  administrative  judge  or 
examiner.  Stipulations  of  fact  agreed  upon  by 
the  parties  may  be  regarded  and  used  as 
evidence  at  Ihe  hearing.  The  parties  may 
stipulate  the  testimony  that  would  be  given 
by  a  witness  if  (he  witness  were  present.  The 
Board  may  require  evidence  in  addition  lo 
that  offered  by  Ihe  parties. 

(b)  Examination  of  Witnesses — Witnesses 
before  the  Board  will  be  examined  orally 
under  oath  or  affirmation,  unless  Ihe 
presiding  administrative  judge  or  examiner 
shall  otherwise  order.  If  the  testimony  of  a 
witness  is  not  given  under  oath,  the  Board 
may  advise  Ihe  witness  that  his  statements 
may  be  subject  to  the  provisions  of  Title  18. 
United  States  Code,  sections  287  and  1001. 
and  any  other  provision  of  law  imposing 
penalties  for  knowingly  making  false 
representations  in  connection  with  claims 
against  the  United  States  or  in  any  matter 
within  the  jurisdiction  of  any  department  or 
agency  thereof. 

21.  Subpoenas,  (a)  General — Upon  written 
request  of  either  party  filed  with  the  recorder, 
or  on  his  own  initiative,  the  administrative 
judge  to  whom  a  case  is  assigned  or  who  is 
otherwise  designated  by  the  chairman  may 
issue  a  subpoena  requiring: 

(i)  Testimony  at  a  deposition — Ihe  deposing 
of  a  witness  in  Ihe  city  or  county  where  he 
resides  or  is  employed  or  transacts  his 
business  in  person,  or  at  another  location 
convenient  for  him  that  is  specifically 
determined  by  the  Board; 

(ii)  Testimony  at  a  hearing — the  attendance 
of  a  witness  for  the  purpose  of  taking 
testimony  at  a  hearing;  and 

(Iii)  Production  of  books  and  papers — in 
addition  to  (i)  or  (ii),  the  production  by  >he 
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witness  at  the  deposition  or  hearing  of  books 
and  papers  designated  in  the  subpoena. 

(b>  VoJutilarv  Cooperolioti — Each  party  is 
expected  |l)  to  cooperate  and  make  available 
witnesses  and  evidence  under  its  control  as 
requested  bv  the  other  party,  without 
issuance  of  a  subpoena,  and  |ii)  to  secure 
voluntary  attendance  of  desired  third-party 
witnesses  and  production  of  desired  third- 
party  books,  papers,  documents,  or  tangible 
things  whenever  possible. 

(c)  Requests  for  Subpoenas — 

(1)  A  request  for  subpoena  shall  normally 
he  nied  at  least: 

(i)  15  days  before  a  scheduled  deposition 
where  the  attendance  of  a  witness  at  a 
deposition  is  sought:  or 

(ii)  30  days  before  a  scheduled  hearing 
where  the  attendance  of  »  witness  at  a 
hearing  is  sought. 

In  its  discretion  the  Bo.ird  may  honor 
requests  for  subpoenas  not  made  within  these 
time  limitations. 

(2)  A  request  for  a  subpoena  shall  slate  the 
reasonable  scope  and  general  relevance  to 
the  case  of  the  testimony  and  of  any  books 
and  papers  sought. 

(d)  Requests  to  Quusfi  or  Modify — Upon 
written  request  by  the  person  subpoenaed  or 
by  a  party,  made  within  10  days  after  service 
but  in  any  event  not  later  than  the  lime 
speciHed  in  the  subpoena  for  compliance,  the 
Ekiard  may  (i)  quash  or  modify  the  subpoena 
If  it  is  unreasonable  and  oppressive  or  for 
other  good  cause  shown,  or  (ii)  require  the 
person  in  whose  behalf  the  subpoena  was 
issued  lo  advance  the  reasonable  cost  of 
producing  subpoenaed  books  and  papers. 
Where  circumstances  require,  the  Board  may 
act  upon  such  a  request  at  any  time  after  a 
copy  has  been  served  upon  the  opposing 

.  party. 

(e)  Form:  Issuance — 

(1)  Every  subpoena  shall  state  the  name  of 
the  Board  and  the  title  of  the  appeal,  and 
shall  command  each  person  to  whom  it  is 
directed  to  attend  and  give  testimony,  and  if 
appropriate,  lo  produce  specified  books  and 
papers  at  a  time  and  place  therein  specified. 
In  issuing  a  subpoena  to  a  requesting  party, 
the  administrative  judge  shall  sign  the 
subpoena  and  may.  in  his  discretion,  enter 
the  name  of  the  witness  and  otherwise  leave 
it  blank.  The  party  to  whom  the  subpoena  is 
issued  shall  complete  the  subpoena  before 
service. 

(2)  Where  the  witness  is  located  in  a 
foreign  country,  a  letter  rogatory  or  subpoena 
may  be  issued  and  served  under  the 
circumstances  and  in  the  manner  provided  in 
28  U.S.C.  1781-1784. 

(f)  Service — 

(1)  The  party  requesting  issuance  of  a 
subpoena  shall  arrange  for  service. 

(2)  A  subpoena  requiring  the  attendance  of 
a  witness  at  a  deposition  or  hearing  may  be 
served  at  any  place.  A  subpoena  may  be 
served  by  a  United  States  marshal  or  deputy 
marshal,  or  by  any  other  person  who  is  not  a 
party  and  not  less  than  18  years  of  age. 
Service  of  a  subpoena  upon  a  person  named 
therein  shall  be  made  by  personally 
delivering  a  copy  lo  that  person  and 
tendering  the  fees  for  one  day's  attendance 


and  the  mileage  provided  by  28  U.S.C.  1821  or 
other  applicable  law:  however,  where  the 
subpoena  is  issued  on  behalf  of  the 
Government,  money  payments  need  not  be 
tendered  in  advance  of  attendance. 

(3)  The  parly  at  whose  instance  a  subpoena 
is  issued  shall  be  responsible  for  the  payment 
of  fees  and  mileage  of  the  witness  and  of  the 
officer  who  serves  the  subpoena.  The  failure 
to  make  payment  of  such  charges  on  demand 
may  be  deemed  by  the  Board  as  a  sufficient 
ground  for  striking  the  testimony  of  the 
witness  and  the  books  or  papers  the  witness 
has  produced. 

|g)  Contumory  or  Refusal  to  Obry  a 
Subpoena — In  case  of  contumacy  or  refusal 
to  obey  a  subpoena  by  a  person  who  resides, 
is  found,  or  transacts  business  within  the 
jurisdiction  of  a  United  Slates  District  Court, 
the  Board  will  apply  to  the  Court  through  the 
Attorney  General  of  the  United  States  for  an 
order  requiring  the  person  to  appear  before 
the  Board  or  a  member  thereof  lo  give 
testimony  or  produce  evidence  or  both.  Any 
failure  of  any  such  person  lo  obey  the  order 
of  the  Court  may  be  punished  by  the  Court  as 
a  contempt  thereof. 

22.  Copies  of  Papers.  When  books,  records, 
papers,  or  documents  have  been  received  in 
evidence,  a  true  copy  thereof  or  of  such  part 
thereof  as  may  be  material  or  relevant  may 
be  substituted  therefor,  during  the  hearing  or 
at  the  conclusion  thereof. 

23.  Post-Hearing  Briefs.  Post-hearing  briefs 
may  be  submitted  upon  such  terms  as  may  be 
directed  by  the  presiding  administrative 
(udge  or  examiner  at  the  conclusion  of  the 
hearing. 

24.  Transcript  of  Proceedings.  Testimony 
and  argument  at  hearings  shall  be  reported 
verbatim,  unless  the  Board  otherwise  orders. 
Waiver  of  transcript  may  be  especially 
suitable  for  hearings  under  Rule  12.2. 
Transcripts  of  the  proceedings  shall  be 
supplied  to  the  parties  at  such  rates  as  may 
be  established  by  contract  between  the  Board 
and  the  reporter,  provided  that  ordinary  copy 
of  transcript  shall  be  supplied  to  the 
appellant  at  an  amount  no  greater  than  the 
cost  of  duplication. 

25.  Withdrawal  of  Exhibits.  After  a 
decision  has  become  Tinal  the  Board  may, 
upon  request  and  after  notice  to  the  other 
party,  in  its  discretion  permit  the  withdrawal 
of  original  exhibits,  or  any  part  thereof,  by 
the  party  entitled  thereto.  The  substitution  of 
true  copies  of  exhibits  or  any  part  thereof 
may  be  required  by  the  Board  in  its  discretion 
as  a  condition  of  granting  permission  for  such 
withdrawal. 

Representation 

26.  The  Appellant.  An  individual  appellant 
may  appear  before  the  Board  in  person,  a 
corporation  by  one  of  its  officers;  and  a 
partnership  or  (oinl  venture  by  oric  of  its 
members:  or  any  of  these  by  an  attorney  at 
law  duly  licensed  in  any  state, 
commonwealth,  territory,  the  District  of 
Columbia,  or  in  a  foreign  country.  An 
attorney  representing  an  appellant  shall  file  a 
written  notice  of  appearance  with  the  Board. 

27.  The  Covemment  Government  counsel 
may.  in  accordance  with  their  authority. 


represent  the  interest  of  the  Government 
before  the  Board.  They  shall  file  notices  of 
appearance  with  the  Board,  and  notice 
thereof  will  be  given  appellant  or  appellant's 
allomey  in  the  form  specified  by  the  Board 
from  lime  to  time. 

Decisions 

28.  Decisions,  {a}  Decisions  of  the  Board 
will  be  made  in  writing  and  authenticated 
copies  of  the  decision  will  be  forwarded 
simultaneously  to  both  parties.  The  rules  of 
the  Board  and  all  final  orders  and  decisions 
(except  those  required  for  good  cause  lo  be 
held  confidential  and  not  cited  as  precedents) 
sholl  be  open  for  public  inspection  at  the 
offices  of  the  Board.  Decisions  of  the  Board 
will  be  made  solely  upon  the  record,  as 
described  in  Rule  13. 

(b)  Any  monetary  award  to  a  contractor  by 
the  Board  shall  be  promptly  paid  in 
accordance  with  the  procedures  provided  by 
section  1302  of  the  Act  of  July  27, 1956  (70 
Stat.  694.  as  amended:  31  U.S.C.  724a).  To 
assure  prompt  payment  the  Recorder  will 
forward  a  waiver  form  lo  each  party  with  Ihe 
decision.  If  the  parties  do  not  contemplate  an 
appeal  or  motion  for  reconsideration,  they 
will  execute  waivers  which  so  stale,  and 
return  them  lo  the  Recorder.  The  Recorder 
will  forward  the  waivers  and  a  certified  r.opy 
of  Ihe  award  decision  to  Ihe  General 
Accounting  Office  for  certification  for 
payment. 

Motion  for  Reconsideration 

29.  Motion  for  Reconsideralion.  A  motion 
for  reconsideration  may  be  filed  by  either 
party.  It  shall  set  forth  specifically  the 
grounds  relied  upon  to  sustain  the  n>otion. 
The  motion  shall  be  filed  within  30  days  from 
Ihe  date  of  Ihe  receipt  of  a  copy  of  the 
decision  of  the  Board  by  the  party  filijtg  Ihe 
motion. 

Suspensions,  Dismissals  and  Defaults: 
Remands 

30.  Suspensions:  Dismissal  Without 
Prejudice.  The  Board  may  suspend  the 
proceedings  by  agreement  of  counsel  for 
settlement  discussions,  or  for  good  cause 
shown.  In  certain  cases,  appeals  docketed 
before  the  Board  are  required  lo  be  placed  in 
a  suspense  status  and  the  Board  is  unable  to 
proceed  with  disposition  thereof  for  reasons 
not  within  the  control-of  the  Board.  Where 
the  suspension  has  continued,  or  may 
continue,  for  an  inordinate  length  of  time,  the 
Board  may,  in  its  discretion,  dismiss  such 
appeals  from  its  docket  without  prejudice  lo 
their  restoration  when  the  cause  of 
suspension  has  been  removed.  Unless  either 
party  or  the  Board  acts  within  three  years  to 
reinstate  any  appeal  dismissed  without 
prejudice,  the  dismissal  shall  be  deemed  with 
prejudice. 

31.  Dismissal  or  Default  for  Failure  to 
Prosecute  or  Defend.  Whenever  a  record 
discloses  the  failure  of  either  party  lo  file 
documents  required  by  these  rules,  respond 
to  notices  or  correspondence  from  Ihe  Board, 
comply  with  orders  of  the  Board,  or  otherwise 
indicates  an  intention  not  to  continue  the 
prosecution  or  defense  of  an  app-:al.  the 
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Board  may.  in  Ihe  case  of  a  default  by  Ihe 
appellant,  issue  an  order  lo  show  cause  why 
Ihe  appeal  should  not  be  dismissed  or,  in  Ihe 
case  of  a  default  by  Ihe  Government,  issue  an 
order  lo  show  cause  why  Ihe  Board  should 
not  act  thereon  pursuant  to  Rule  35.  If  good 
cause  is  not  shown,  the  Boiird  may  take 
appropriate  action. 

32.  Remand  from  Court.  Whenever  any 
court  remands  a  case  to  the  Board  for  further 
proceedings,  each  of  the  parties  shall,  within 
20  days  of  such  remand,  submit  a  report  to 
the  Board  recommending  procedures  to  be 
followed  »o  as  to  comply  with  the  court's 
order.  The  Board  shall  consider  Ihe  reports 
and  enter  special  orders  governing  Ihe 
handling  of  the  remanded  case.  To  Ihe  extent 
the  court's  directive  and  lime  limitations 
permit,  such  orders  shall  conform  lo  these 
rules. 

Time.  Computation  and  Extensions 

33.  Time.  Compataiion  and  Entettsioiis.  (a) 
Where  posstbte.  procedural  actions  should  tie' 
taken  ia  less  lime  than  the  raaximtun  time 
allowed.  Where  appropriate  and  justified, 
however,  extensions  of  lime  will  be  granted. 
All  requests  for  extensions  of  lime  shall  be  in 
writing. 

(b)  In  computing  any  period  of  lime,  the 
day  of  Ihe  event  from  which  Ihe  designated 
period  of  time  begins  to  run  shall  not  be 
included,  bul  the  last  day  of  the  period  shall 
)>e  included  unless  it  is  a  Saturday.  Sunday, 
or  a  legal  holiday,  in  which  event  Ihe  period 
shall  run  lo  the  end  of  the  next  business  day. 

Ex  Parte  Cvmmunicaiions 

34.  Ex  parte  Communications.  No  memt>cr 
of  the  Board  or  of  the  Bonrd's  staff  shall 
entertain,  nor  shall  any  person  directly  or 
indirectly  involved  in  an  appeal,  submit  to 
the  Board  or  the  Board's  staff,  off  Ihe  record, 
any  evidence,  explanation,  analysis,  or 
advice,  whether  written  or  oral,  regarding 
any  matter  at  issue  in  an  appeal.  This 
provision  does  not  apply  lo  consultation 
among  Beard  members  or  to  ex  parte 
communications  concerning  the  Board's 
administrative  functions  or  proc<rdure«. 

Sanctions 

35.  Sanctions,  if  any  party  fails  or  refuses 
lo  obey  an  order  issued  by  the  Board.  Ihe 
Board  may  then  make  such  order  as  it 
considers  necessary  lo  Ihe  just  and 
expeditious  conduct  of  the  appeal. 

Effective  Date  and  Applicability 

36.  Effective  Date.  These  rules  shall  apply 
|i)  mandatorily,  to  all  appeals  relating  lo 
contracts  entered  into  on  or  after  1  March 
1979,  and  (ii)  al  Ihe  c<mlractor'K  eh^lion,  to 
appeals  rtilaling  to  earlier  contra<:t8.  with 
respect  tu  claims  p(!nding  before  Ihe 
conlractiog  officer  on  1  March  l(t79  or 
initiated  thereafter. 

Pursuant  lo  Ihe  Charter  of  th«;  Armed 
Services  Board  of  Contract  Appeals,  the 
attached  rules  are  hereby  approved  for  use 
and  application  lo  appeals  lo  Ihe  Armed 


Services  Board  of  Contract  Appeals  under  the 

Contract  Disputes  Act  of  1978. 

(signed)  William  |.  Perry  (30]un  1980), 

I  'ndcr  Secretary  of  Defense  for  Rvaearch  and 

Engineering. 

(signed)  Percy  A.  Pierre. 

Assistant  Secretary  of  the  Army  (Research, 

Development  and  .Acquisition!. 

(signed]  J. A.  Doyle, 

Assistant  Secretary  of  the  Navy  (Manpower. 

Reserve  Affairs  and  Logisticsl 

(signed)  Eugene  H.  Kopf. 

(AcUngf  Aasistanl  Secretary  of  thp  Air  Force 

(Research.  Development  and  Logisticef. 
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Notice  and  Hearing  Under  Gratuities  Clause 

D-1.  Introduction 

10  U.S.C.  2207  requires  all  contracts,  other 
than  contracts  for  personal  services  which 
call  for  the  expenditures  of  funds 
appropriated  for  the  Department  of  Defense, 
to  contain  a  clause  permitting  the  termination 
of  the  contractor's  right  to  proceed  under  any 
such  conlra<:t  and  permitting  Ihe  Government 
lo  pursue  the  remedies  that  it  could  pursue  in 
the  event  of  breach  of  contract  if  it  is  found 
after  notice  and  hearing  by  the  Secretary  of 
the  Department  with  which  the  contract  was 
made,  or  by  his  duly  authorized 
representative,  that  gratuities  (in  the  form  of 
entertainment,  gifts  or  otherwise)  were 
offered  or  given  by  the  contractor  or  by  his 
agent  or  representative  to  any  officer  or 
employee  of  Ihe  Covemment  with  a  view 
toward  securing  a  Government  contract  or 
favoratde  treatment  with  respect  to  the 
awarding  or  amending,  or  the  making  of  any 
determination  with  respect  lo  the  performing 
of  such  contract.  The  Military  Departments 
have  prescribed  the  use  of  such  clause,  as  set 
forth  in  the  Armed  Services  Procurement 
Reguliition,  paragraph  7-104. Itl.  in  ciwtracts 
as  required  by  the  atwve  Act  and  in  other 
procurement  contracts.  It  ia  the  purpose  of 
these  rules  to  make  provisions  for  the  giving 
of  the  notice  of  hearing,  for  the  conduct  of  the 
hearing,  and  for  other  procedural  matters 
incident  to  the  exercise  of  the  rights  and 
special  remedies  provided  by  Ihe  prescribed 
clause,  wherever  it  is  now  or  may  l»ereafter 
be  used  in  contracts  of  the  Military 


Departments.  In  the  interest  of  uniformity  in 
proceedings  before  the  three  Military 
Departments,  those  rules  are  hereby  adopted. 
Nothing  herein  shall  be  construed  lo  affecl  or 
impair  (1)  the  pursuit  of  other  remedies 
available  tu  Ihe  Government  in  any  instance, 
or  (2)  Ihe  right  of  termination  of  any  contract 
for  any  reason  availalile  to  the  Government 
under  Ihe  terms  of  such  contract 

f)-2.  Definitions 

Department.  The  term  "Departmenf 
means  the  Department  of  the  Army,  the 
Department  of  Ihe  Navy,  or  ttie  Department 
of  the  Air  Force. 

Serrelari',  The  term  "Secretary"  means  the 
Secretary,  the  Under  Secretary,  or  any 
Assistant  Secretary  of  any  Military 
Department. 

ZiAMJv/ie«.  The  term  "Designee"  means  the 
person  or  l>oard  to  whom  authority  has  been 
delegated  by  the  Secretary  under  Rule  3.  The 
designee  is  the  Secretary's  authorized 
representative. 

[>-3.  Delegation  of  Authority  " 

llie  Secretary  may  delegate  to  any  person. 
military  or.  civilian,  or  board  of  such  persons 
within  his  Department  al)  Ihe  authority  of  the 
Secretary  conferred  by  statute  or  the 
prescribed  contract  clause  lo  give  notice  of 
hearings,  to  conduct  hearings  and  to  make 
findings  of  fact  with  respect  lo  (i)  whether  a 
gratuity  was  offered  or  given  by  a  contractor 
or  any  agent  or  representative  of  such 
contractor  to  a  Covemment  officer  or 
employee  with  a  view  toward  securing  a 
contract  or  securing  favorable  treatment  with 
respect  lo  the  awarding  or  amending  or  the 
making  of  any  determinations  with  respect  to 
Ihe  performance  of  such  contract:  and  (ii) 
where  appropriate,  the  amount  of  the  costs 
incurred  by  the  contractor  in  providing  such 
gratuity.  If  the  Secretary  delegates  his 
aulhority  to  a  board,  one  of  the  members 
thereof  shall  be  a  person  trained  in  Ihe  law. 
and  the  Secretary  shall  designate  one 
member  to  be  the  presiding  officer  of  the 
board. 

D-4.  Notice  and  Contents 

Whenever  information  coming  to  the 
attention  of  the  Department  indicates  llvat  Ihe 
procedures  provided  herein  may  be  properly 
invoked,  the  Department  may  cause  a  written 
notice  to  be  served  upon  the  contractor  in  the 
manner  hereinafter  provided.  The  notice  shall 
be  signed  by  the  Secretary  of  his  designee 
and  dated  and  shall  include  the  following 
items: 

(i)  A  statement  of  the  time,  place,  and 
purpose  of  the  hearing,  and  Ihe  aulhority  and 
jurisdiction  under  which  it  will  be  held.  The 
statement  as  to  purpose  need  only  identify 
the  contract  clause,  the  contract  or  contracts 
involved  and  the  ultimate  facts  to  be 
determined.  The  time  of  the  hearing  shall  not 
be  less  than  10  days  after  service  of  Ihe 
notice. 

(ii)  Brief  allegations  setting  forth  the 
circumstances  surrounding  the  offering  or 
giving  of  the  gratuity,  including  a  description 
of  the  alleged  gratuity  itself  and  its  estimated 
cost  to  the  contractor,  an  identification  of  the 
offeree  or  donee  and  of  the  offeror  or  donor 
and  the  latter's  relationship  to  the  contractor. 
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and  the  approximate  date  and  place  of  (he 
alleged  offer  or  gift.  Such  allegations  need  be 
only  sufficient  to  apprise  the  contractor 
reasonably  of  the  issues  involved  in  the 
hearings. 

(iii)  A  request  that  the  contractor  answer  in 
writing  the  allegations  of  the  notice,  including 
in  his  answer  such  facts  or  arguments  as  he 
may  wish,  and  that  he  attend  the  hearing  to 
adduce  such  evidence  with  respect  to  the 
alleged  offer  or  gift  as  he  may  desire. 

A  suggested  form  of  notice  is  set  out  as  an 
appendix  to  these  rules. 

D-5.  Service  of  Notice 

Service  shall  be  made  by  mailing  or 
delivering  a  copy  of  the  notice  to  the 
contractor.  Delivery  of  a  copy  means  handing 
it  to  the  party  to  be  served,  or,  if  (he  party  is 
a  corporation,  partnership,  or  unincorporated 
associadon,  handing  i(  to  an  officer,  partner, 
managing  or  general  agent,  or  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  of  process,  or  by  leaving  the 

copy  at  the  contractor's  office  with  [he 

person  in  charge  thereof.  Service  b^ mail 
shanl>e  ma^e  only^y  certifieJmail  and 
service  shall  be  complete  upon  mailing.  The 
manner  of  service  shall  be  evidenced  by  the 
signed  endorsement  of  the  person  making  the 
service  upon  a  copy  of  the  notice  to  be 
included  in  the  record  of  the  proceeding. 
Service  of  notice  may  be  accepted  or  waived 
by  the  contractor  by  written  endorsement  on 
a  copy  of  the  notice. 

D-6.  Continuances  and  Delays 

The  authority  to  grant  continuances  or  (o 
adjourn  (he  hearing  shall  res(  with  the  person 
presiding  at  the  hearing.  Continuances  will 
only  be  allowed  for  the  most  compelling 
reasons. 

D-7.  Parties 

The  parties  to  the  hearing  will  be  the 
contractor  concerned  and  the  Government. 
No  intervention  by  other  persons  shall  be 
permitted. 

D-8.  Representation  and  Hearing  Assistants 

The  parties  may  be  represented  at  the 
hearing  and  proceedings  incident  thereto  by 
legal  counsel.  Upon  the  appearance  of  record 
of  legal  counsel  of  the  contractor  in  the 
proceedings,  service  of  papers  as  may 
thereafter  be  required  may  be  made  upon 
such  legal  counsel.  The  Department  will 
make  available  such  technical  assistants, 
including  a  reporter,  secretary  or  notary,  as 
may  be  required. 

D-fl.  Transcript 

Testimony  and  arguments  shall  be  reported 
verbatim.  The  reporter  or  secretary  shall 
make  available  to  the  contractor  and  to  the 
Government  transcripts  of  the  proceedings, 
including  all  testimony  and  copies  of  all 
documenta  -y  exhibits  upon  the  payment  of 
the  reasonable  costs  thereof  as  the  > 

Department  may  by  order  fix. 

D-10.  Hearings 

Hearings  shall  be  conducted  by  the 
Secretary  or  his  designee.  Hearings  will  be  as 
informal  as  may  be  reasonably  appropriate 
uuder  all  the  circumstances.  Evidence  and 


testimony,  although  not  ordinarily  admissible 
under  legal  rules  of  evidence,  may  be 
received  subject  to  (he  discre(ion  of  (he 
person  presiding  a(  (he  hearing.  lmma(erial, 
irrevelan(,  or  unduly  repe(i(ious  evidence 
shall  be  excluded.  The  pariies  may  8(ipula(e 
as  (o  any  fac(s  or  (es(imony.  The  (estimony  of 
witnesses  shall  be  under  oath  and  witnesses 
shall  be  subject  to  cross-examina(ion.  The 
hearing  officer  shall  make  such  rulings  wi(h 
respec(  (o  (he  conduc(  of  hearings  as 
circums(ance8  may  require  (o  ensure  (he 
orderly  and  expedi(ious  presen(a(ion  of 
evidence  in  a  manner  fair  (o  the  parties  and 
consistent  with  these  Rules  and  requirements 
of  due  process  of  law. 

D-11.  Depositions 

Following  service  of  the  notice  of  hearing,  a 
deposition  may  be  taken  as  herein  provided, 
and  placed  in  evidence  whenever  the  ends  of 
justice  will  be  served  thereby, 

(a)  Notice  to  Take.  When  either  party 
desires  to  (ake  a  deposition,  unless  (he 

.  parlies  gtipiijj4ty  as  to  thff  ti"^*^  whpp  wi^     

placajAihers.  the depoAitioai&  to  be  taken,  the. 
name  of  the  officer  before  whom  it  is  to  be 
taken,  and  the  names  and  addresses  of  the 
witnesses,  (he  moving  party  shall  give  (o  (he 
opposi(e  party  at  least  ten  days'  notice  of  the 
time  when  and  the  place  where  such 
deposition  will  be  taken,  the  name  and 
address  and  official  title  of  the  officer  before 
whom  it  is  proposed  to  take  the  deposition, 
and  (he  names  of  (he  wi(nesse8.  A  deposi(ion 
may  be  (aken  ei(her  upon  wri((en 
in(erroga(ories  or  upon  oral  examina(ion,  as 
may  be  specified  in  (he  no(ice.  If  the 
deposition  is  to  be  (aken  upon  wri((en 
in(errogatories,  copies  (hereof  mus( 
accompany  (he  no(ice  (o  (ake  deposi(ions:  if 
the  opposite  party  desires  to  submit  cross- 
interrogatories,  written  cross  interrogatories 
should  be  served  upon  the  party  giving  the 
notice  within  5  days  from  the  receipt  of  the 
notice  to  take  the  deposition.  Notices  may  be 
served  upon  the  contractor  as  provided  by 
Rule  4  or  upon  his  legal  counsel  of  record. 
Service  upon  the  Government  may  be  made 
upon  the  person  signing  the  notice  of  hearing 
or  the  Government  representative  of  record. 
If  service  is  made  by  mail,  the  mail  shall  be 
registered  and  service  will  be  complete  upon 
mailing. 

(b)  Taking  Depositions.  Depositions  may 
be  taken  before  and  authenticated  by  any 
officer,  military  or  civil,  authorized  by  the 
laws  of  the  United  States  or  by  the  laws  of 
(he  place  where  (he  deposKion  is  (aken,  (o 
adminis(er  oa(hs.  Wi(nesses  shall  be  under 
oa(h  and  shall  be  subjec(  (o  cross- 
examina(ion  as  a(  (he  hearing.  Objec(ions 
will  be  reserved  for  de(ermination  at  the 
hearing;  provided,  however,  objections  as  to 
the  form  of  questions  shall  be  made  and 
noted  in  the  deposition.  Each  deposition  shall 
show  the  caption  of  the  proceeding,  the  place 
and  date  of  taking,  the  names  of  the 
witnesses,  and  the  party  by  whom  called.  The 
officer  taking  a  deposition  shall  enclose  the 
original  deposition  and  exhibi(s,  in  a  sealed 
packe(,  wi(h  pos(age  or  other  transportation 
prepaid,  and  forward  the  same  to  (he 
Secre(ary  or  his  designee. 

(c)  Use  of  Deposition.  Tesdmony  (aken  by 


deposition  will  no(  be  considered  un(il 
offered  in  whole  or  in  part  and  received  in 
evidence.  A  deposidon  taken  by  one  party 
may  be  offered  by  the  opposite  party. 
D-12.  Submissions  Wi(hou(  Appearance: 
Absence  of  Parties 

If  (he  con(rac(or  fails  or  refuses  (o  appear 
or  (o  make  a  wri((en  submission  wi(hou( 
appearing  a(  (he  hearing,  the  hearing  shall 
proceed  upon  such  evidence  as  the 
Government  may  offer.  The  unexcused 
absence  of  any  party  shall  not  be  occasion 
for  delay  of  the  hearing.  Nothwilhslanding 
the  nonappearance  of  the  contractor  at  the 
hearing,  proposed  findings,  conclusions,  and 
argument  may  be  submitted  in  writing  on  the 
contractor's  behalf  as  provided  in  Rule  13. 

D-13.  Argument  and  Request  for  Findings 

Within  the  discretion  of  the  person 
presiding  at  (he  hearing,  limi(ed  oral 
argumen(  may  be  presented  by  the  parties 
HP"°  tfaf  r-"'T'al?''"P  "f  'll''.hrqri."8  Within 
tfn.riays  after.lhahearipgjgjonTplejedrboni" 
parties  may  file  in  writing  with  the  person  or 
board  conducting  (he  hearing  proposed 
findings  and  conclusions  with  reasons  and 
argument  in  support  thereof.  Copies  will  be 
provided  to  the  opposite  party. 

D-14.  Findings  and  Decision 

As  soon  as  practicable  after  completion  of 
the  hearing  and  the  timely  submission  of 
proposed  findings  and  conclusions,  the 
person  or  board  that  conducted  (he  hearing 
shall  make  wri((en  findings  and  conculsions 
wi(h  respec(  (o  all  ma(erial  issues:  reasons 
for  (he  findings  will  be  included  a(  such 
leng(h  as  may  be  appropria(e.  The  findings 
where  adverse  (o  (he  con(rac(or  will  include, 
in  addidon  (o  o(her  appropria(e  i(ems,  (he 
following:  (i)  A  descripdon  of  (he  gra(ui(y 
(ha(  was  offered  or  given;  (ii)  a  s(a(ement  of 
the  costs  incurred  by  the  contractor  in 
providing  the  gratuity;  (iii)  the  name  and 
relationship  to  the  contractor  of  (he  person 
by  whom  (he  gra(uity  was  offered  or  given  on 
(he  con(rac(or'8  behalf;  (iv)  (he  name  and 
posidon  of  (he  officer  or  employee  of  (he 
Government  to  whom  the  gratuity  was 
offered  or  given;  (v)  a  description  of  the 
contract  which  the  Con(rac(or  sough(  (o 
secure  by  (he  offering  or  giving  of  (he 
gra(uity,  or  a  statement  as  to  the  nature  of  the 
favorable  treatment  so  sought  with  respect  to 
the  awarding  or  amending,  or  the  making  of 
any  determinations  with  respect  to  the 
performing  of  a  contract.  When  the  findings 
are  made  by  a  designee  they  shall  be 
forwarded  to  the  Secretary  wi(h 
recommenda(ions  as  (o  whe(her  (he  righ(  of 
(he  contractor  to  proceed  under  any  contract 
menti(^ed  in  (he  no(ice  of  hearing  shall  be 
terminated,  and  as  to  (he  exemplary  damages 
(o  be  imposed  agains(  (he  con(rac(or,  which 
shall  be  in  an  amoun(  which  shall  no(  be  less 
(han  three  nor  more  (han  (en  times  the  costs 
incurred  in  providing  the  gratuKy, 

Approved  (his  5(h  day  of  July  1952. 
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(Signed)  Earl  D.  Johnson. 
Assistant  Secretary  of  the  Army. 
(Signed)  H.R.  Askins. 
Assistant  Secretary  of  the  Na\y. 
(Signed)  Roswell  L  Gilpa(ric, 
I  Inder  Secretary  of  the  A  ir  Force. 

Appendix  to  Rulex 

Form  of  Notice 

BEFORE  THE  

OF  TI  IE 


In  the  Matter  of  the  XYZ  Corporation. 

Contract :  Proceedings 

}^lr•uan(  to  Claase of 


Contract  No.- 
File  No. 


To:  XYZ  Corporatioa 

Rockefeller  Plaza.  New  York  City,  New 
York 

1.  You  are  hereby  notified  (ha( 
at : M.  on '. 1B5Z.  at  room 


.of  the. 


.  Building. 


,  a  hearing  will  be  held  before 

to  deiermine  whether  or  not  under 

(he  provisions  of  clause of 

Govemnuin(  con(rac( a  gra(ui(y 

has  been  offered  or  given  on  behalf  of  the 
XYZ  (3orpora(ion  to  an  officer  or  employee  of 
the  Government  of  the  United  Stales  with  a 
view  toward  securing  (a  contract)  (favorable 
(reatmen(  with  respeci  (o  (he  awarding  or 
aroeiiding.  or  (he  making  of  any 
determinations  with  respect  to  the  performiitg 
uf  a  contract).  If  it  is  found  that  a  gratuKy 
was  so  offered  or  given,  your  right  to  proceed 
under  the  contract  may  be  terminated,  and  a 
penalty  imposed  in  accordance  with  the 
contract  clause  mentioned  above.  In  the 
event  of  such  termination  the  Govemmenl 
will  be  entitled  to  pursue  the  remedies 
available  for  breach  of  contract. 

2.  The  hearing  at  the  (ime  and  place 
aforesaid  will  be  held  under  the  authori(y  uf 
(ci(e  applicable  Public  Law  and  clause  of 
con(racI(s)).  Enclo.ned  is  a  copy  of  (he  Rule* 
promulgated  by  the  Secretary  of  the 

pursuant  to  which  the  hearing 

will  be  conducted.  Papers  pertaining  to  the 
proceedings  may  be  captioned  as  above. 

3.  The  contract(s)  involved  in  (he  hearing, 
and  which  is  (are)  subject  (o  (ermination  if  a 
gratuity  is  found  to  have  been  given  or 
offered  to  secure  favorable  action  as 
aforesaid,  is  (are)  i<ien(ined  as  fulkiws: 

Coatraci  Bunber tUted. 

under  the  cognizant*  of 

and  executed  by  . , 

on  behalf  of  the  Government  as  (he 
Contracting  Officer. 

4.  The  gratuity  offered  or  given  and  the 
circumstances  relating  thereto  are  alleged  to 
be  as  follows:  (Include  in  a  concise  statement 
the  nature  of  the  all<^ed  gratuity;  a  fair 
es(ima(e  of  (he  costs  incurred  by  (he 
contractor  in  providing  the  f(r»(ui(y:  (he 
identity  of  (he  offeree  or  donee  and  his 
post(ion  with  the  Government;  the  identity  of 
(he  offerer  or  donor  and  his  relationship  to 
the  con(rac(or.  and  the  approxima(e  da(e. 
(ime,  and  place  of  (he  alleged  offer  or  gift 
Also  allege,  as  appropriate,  that  the  gratuity 
wae  (o0«red>  (given)  wilh  a  view  toward 
securing  a  Government  contract  or  favorable 
treatment  with  respec(  (e  (he  awarding  or 
amending,  or  (he  making  of  a  deierminadon 


with  respect  to  the  performing  of  a 
Government  con(rac(.  Iden(ify  or  describe  (he 
con(rac(s  involved).  On  proof  of  (he  facts 
alleged  as  aforesaid,  the  Government,  in 
accordance  with  the  applicable  5(a(u(ory  and 
contract  provisions  mentioned  in  paragraph 
2,  may  terminate  your  righ(  (o  proceed  under 
(he  contract  identified  in  paragraph  3  and  to 
pursue  the  remedies  available  fur  breach  uf 
contract;  also  to  impose  exemplar)'  damages 
as  provided  in  such  law  and  contract 
provision. 

5.  If  you  desire  lu  be  heard  in  this  malter, 
you  are  requested  to  file  with  the  Department 
on  or  before  the  time  of  the  hearing  a  writ(en 
answer  and  to  appear  at  (he  hearing. 

Da(ed — 

By  direcdon  of  the  

of  (he 

Note. —  Portions  set  apart  by  parentheses 
should  be  stricken  or  modified  as  appropriate 
(o  conform  to  the  facts. 
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H-000    Scope  of  MILSTRIP. 

Military  Standard  Requisitioning  and  Issue 
Procedure  (MILSTRIP).  as  the  name  implies, 
is  a  requisitioning  and  issue  procedure  for 
use  by  the  Military  Departments  and 
contractors  authorized  by  the  terms  of  a 
contract,  to  requisition  or  move  Government 
materiel  to  supply  control  cognizance. 
MILSTRIP  is  a  system  with  uniform  codes 
and  punch-card  formats  designed  to  provide 
standard  procedures  of  requisitioning, 
receiving,  and  returning  Government  materiel 
and  to  permit  the  maximum  utilization  of 
automatic  data  processing  equipment. 
MILSTRIP  applies  when  DoD  contractors 
requisition  on  GSA  supply  sources.  (See  DoD 
Manual  4140.17-M.  Military  Standards 
Requisitioning  and  Issue  Procedures 
(MILSTRIP).) 

Part  I — Introduclioii 

H-lOO    Scope. 

This  Appendix  H  provides  policies, 
procedures,  forms  and  instructions  for  use  by 
contractors  in  the  requisitioning  of 
Government-furnished  materiel  (GFM)  and 
the  return  of  such  materiel  when  directed  by 
the  cognizant  Military  Department  in 
accordance  with  the  requirements  of  the 
MILSTRIP  system.  (See  DoD  Manual  4140.17- 


M,  Military  Standards  Requisitioning  and 
Issue  Procedures  (MILSTRIP).) 

H-Wl    Applicability. 

(a)  These  procedures,  forms,  and 
instructions  for  the  requisitioning  and 
returning  of  Government-furnished  materiel 
are  prescribed  for  use  by  contractors  when 
required  by  the  terms  of  a  contract  pursuant 
to  the  appropriate  Government  Projierty 
clause  as  referenced  in  FAR  Part  45  and  Part 
45  of  the  DoD  FAR  Supplement.  For  the 
purpose  of  MILSTRIP.  the  Defense  Personnel 
Support  Center  may  furnish  the  following 
items  of  special  tooling  under  these 
procedures:  shoe  lasts,  shoe  patterns,  hubs, 
dies,  shaping  blocks,  printing  rollers,  printing 
roller  containers,  and  inspection  gauges. 

(b)  These  procedures  are  not  applicable  to 
in-house  control  of  Government-furnished 
materiel.  Neither  are  MILSTRIP  procedures 
applicable  to  the  movement  of  Government- 
furnished  materiel  within  or  between 
contractors. 

(c)  These  procedures  do  not  prescribe  the 
frequency  of  submitting  requisitions,  nor  do 
they  prescribe  the  source  of  supply  or  specify 
the  materiel  to  be  furnished  by  the 
Government,  which  shall  be  determined  by 
the  Military  Department. 

(d)  Any  requisition  placed  on  a  distribution 
system  is  a  requirement  for  a  serviceable 
item,  unless  otherwise  agreed  to  between  the 
Military  Department  and  the  contractor. 
However,  this  does  not  change  the 
contractual  obligations  of  the  parties,  and 
when  the  provisions  of  a  contract  are  in 
conflict  with  MILSTRIP,  the  specific  terms  of 
the  contract  shall  govern.  Mowever.  the 
codes,  forms  and  formats  contained  in 
MILSTRIP  will  be  used  as  prescribed. 

H-102    Definitions. 

As  used  herein,  the  following  terms  shall 
have  the  meanings  set  forth  below: 

H-102. 1. 

"Advice  Codes"  means  a  coding  structure 
for  the  purpose  of  transmitting  instructions 
considered  by  the  originator  of  requisitions  to 
be  essential  to  the  desired  supply  action. 
Insertion  of  advice  codes  is  at  the  discretion 
of  the  initial  document  originator.  These 
codes  are  opposite  to  status  codes  in  that 
directional  flow  is  reversed.  (See  H-607.) 

H-IOZZ 

"Document  Identifier"  means  a  code  that 
identifies  the  basic  type  of  administrative 
action,  the  specific  sub-type  of  supply 
transaction,  and  related  modifying 
instructions  for  each  type  of  supply  document 
used  throughout  the  requisitioning, 
processing,  and  issuing  functions  or  other 
types  of  supply  transactions  within  and 
between  military  supply  and  distribution 
systems.  (See  H-602.) 

H-102.3. 

"Government-Furnished  Materiel"  means 
property  in  the  possession  of.  or  acquired 
directly  by.  the  Government  and 
subsequently  delivered  or  otherwise  made 
available  to  the  contractor.  All  items 
necessary  for  the  equipment,  maintenance, 
operation,  and  support  of  military  activities 
without  distinction  as  to  their  application  for 


administrative  or  combat  purposes:  excludes 
ships  or  naval  aircraft. 

H-102.4. 

"Passing  Actions  (Generic  Term)"  is  a 
general  term  identifying  all  types  of  supply 
actions  associated  with  materiel  demands 
within  military  supply  distribution  systems. 
The  term  is  applicable  when  forwarding 
materiel  demands  from  one  military  supply 
source  to  another  military  supply  source. 
Specific  types  of  passing  actions  are  passing 
orders  and  referral  orders. 

H-102.5. 

"Passing  Order"  means  an  order  used  to 
pass  an  erroneously  routed  requisition  to  the 
appropriate  military  depot  or  distribution 
point  and  to  pass  a  requisition  from  one 
military  distribution  system  to  another. 

H-102.e. 

"Referral  Order"  means  an  order  used 
between  depots,  inventory  managers,  or  other 
managers  in  an  established  supply 
distribution  system  for  the  purpose  of  passing 
correctly  routed  requisitions  for  continued 
supply  action  when  the  initial  activity  cannot 
fill  the  demand. 

H-102.7. 

"Routing  Identifier"  means  a  code  that 
identifies  a  specific  supply  and  distribution 
organization  as  to  its  Military  Department  or 
governmental  ownership  and  its  geographical 
location.  Routing  identifier  codes  required  by 
contractors  will  be  provided  in  the  contract 
or  otherwise  furnished  by  the  procuring 
Military  Department  or  Government  Agency. 

H-102.8. 

"Status  Codes"  means  a  coding  structure 
for  the  purpose  of  transmitting  status 
information  from  the  inventory  manager  and/ 
or  supply  source  to  the  originator  of  a 
requisition  or  the  consignee.  These  codes  are 
the  opposite  of  advice  codes  in  that 
directional  flow  is  reversed.  (See  H-607.) 

Part  2 — General  Policies 

H-200    Scope  of  part. 

This  part:  (a)  Sets  forth  procedures  and 
instructions  for  amending  and  deviating  from 
this  Manual,  (b)  precribes  the  forms  for  use 
by  contractors,  and  (c)  contains  general 
policies  on  the  use  by  contractors  of  the 
MIl,STRIP  system. 

H-201    System  maintenance. 

(a)  The  Defense  Logistics  Standard 
Systems  Office  (DLSSO)  is  responsible  for 
the  Military  Standard  Requisitioning  and 
Issue  Procedure  as  prescribed  by  this 
Manual. 

(b)  Recommendations,  revisions,  or 
suggested  changes  originated  by  contractors 
shall  be  forwarded  to  the  cognizant  contract 
administration  office. 

(c)  Recommendations,  revisions,  or 
suggested  changes  received  and  concurred  in 
or  originated  by  the  Military  Departments 
shall  be  forwarded  to  Defense  Logistics 
Standard  Systems  Office,  ATTN:  DLSS-OBM. 
Cameron  Station,  Alexandria.  VA  22304- 
6100. 
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(d)  Changes  to  this  Manual  skall  b« 
coordinated  by  the  Defense  Logistics 
Standard  Systems  Office  (DLSSO).  The 
provisions  of  the  Federal  Ac<)u<sitton 
Regulation  (FAR)  and  the  DoD  FAR 
Supplement  (DFARS)  pertaining  to  deviations 
and  to  amendments  do  not  apply  to  this 
Manual.  Requests  by  the  Military 
Departments  for  deviations  or  wHivers  from 
this  Manual  may  be  approved  by  the  Defense 
Logistics  Standard  Systems  Office  but  only 
the  Assistant  Secretary  of  Defense 
(Acquisition  and  Logistics)  may  disapprove 
such  requests. 

H-202    Forms  and  use. 

H-202.  J    DoD  Single  Line  Item  Requisition 
System  Document  (Manual)  (DD  Form  1348J. 

DD  Form  1348  is  a  four  or  six  part  form 
consisting  of  either  two  electrical  accounting 
machine  (RAM)  cards — manila  or  paper 
(arranged  as  the  first  copy  and  the  fourth  or 
sixth  copy),  with  two  or  four  paper  forms, 
carbon  interleaved.  The  use  of  EAM  cards  or 
paper  as  the  first  and  fourth  or  sixth  cxjpies  is 
optional.  However,  when  paper  is  uMd,  the 


first  copy  shall  be  bond  paper  or  equivaieiH, 

and  the  fourth  or  sixth  copy  may  be  bond 
paper  or  tissue.  The  form  size  shall  remain 
unchanged  when  either  cards  or  pjiper  is 
used.  All  copies  are  identical  in  formal 
except  that  the  original  copy  does  not  provide 
for  unit  and  total  price  data.  In  addition,  the 
original  card,  when  used,  is  upper  left  comer 
cut.  DD  Form  1348  is  illustrated  below.  DO 
Form  1348  is  u«ed  as  a  maniial 

(a)  Requisition. 

(b)  Followup, 

(c)  Cancellation, 

(d)  Requisition  modifitr. 

H-202.2  DoD  single  iine  item  requisition 
system  document  (mechanical)  (DD  Form 
1348m). 

DD  Form  134Bm  is  a  standard  electrical 
accounting  machine  (EAM)  card — -"Natural", 
with  upper  left  comer  cut  DD  Form  1348m  is 
illustrated  below.  DD  Fonn  1348m  is  used  as 

(a)  Requisition, 
(bj  Followup. 

(c)  Cancellation, 

(d)  Supply  status  caxd. 


(e|  Reply  to  follownp, 

(f)  Shipment  status  card. 

(g)  Passing  order, 
(h)  Referral  order. 

(i)  Reply  to  cancellation  request, 
(j)  Requisition  modifier 

f  1-202.3    DoD  single  line  item  release/ 
receipt  document  (DD  Form  1348-1). 

DD  Form  1348-1  is  a  six-pari  paper  carbon 
interleaved  continuous  form  of  pin-feed,  tear- 
away  configuration,  measuring  8  inches  wide 
(usable)  and  SW  inches  in  length  (top  to 
bottom).  The  form  is  designed  to  accept  10 
printed  characters  to  the  inch.  This  form  may 
be  reproduced  when  additional  copies  are 
required.  DD  Form  1348-1  is  illustrated 
below.  DD  Form  1348-1  is  used  as  a — 

(a)  Release  document  from  distribution 
point  to  consignee  resulting  from  a 
requisition, 

(b)  Receipt  document  by  the  consignee, 
jc)  Shipping  document  for  GFM  tum-in. 
(d)  Release  document  for  retrograde 

materiel. 
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H-202.4    Messages. 

Messages  may  be  used  for  transmitting 
requisitions,  followups,  and  cancellations.  Set 
forth  below  is  a  sample  of  a  message 
containing  multi-requisitions. 

Sample  Message  Format 

(Insert  Addressee] 
(Insert  Message  Number) 
MILSTRIP  Requisitions: 

1.  AOA/FMZ/6/5950001234567/EA/00040/ 
EY9185/7049/600l/N/*BLNK/D/ 
•BLNK*BLNK/*BLNK/07/*BLNK/2B. 

2.  AOA/FMZ/F/5950002345678/EA/00021/ 
EY91 85/7049/6002/0/  'BLNK/D/  *BLNK/ 
*BLNK/*BLNK/07/*BLNK/'BLNK. 

3.  AOE/FMZ/6/12343456789/EA/00015/ 
EY9185/7049/6003/N/*BLNK/D/*BLNK/ 
•BLNK/  •BLNK/07/  •BLNK/2B. 

Remarks:  Mfg  Part  Number  referenced  on 
Page  121  of  Technical  Instruction  No.  45. 

4.  AOA/FMZ/W/5950005671234/EA/ 
00024/7049/6004/N/*BLNK/D/*BLNK/ 
•BLNK/-BLNK/07/-BLNK/2B. 

For  explanatory  purposes,  (he  flrst 
requisition  (Item  1)  is  segmented  and 
explained. 

First  Line:  AOA/(Documenl  Identirier), 
FMZ/(Routing  Identifier],  e/(Media  and 
Status].  595O001234567/(Stock  or  Part 
Number).  EA/(Unit  of  Issue).  00040/ 
(Quantity),  EY9185/(Requisitioner),  7049/ 
(Julian  Date).  600l/(Serial  Number). 

Second  Line:  N/(Oemand  Code],  *BLNK/ 
(Supplementary  Address),  D/{Signal), 
'BLNK/(Fund  Code),  *BLNK/(Di8tribuUbn 


Code],  ■BLNK/(Projecl).  07/{Priority). 
*BLNK/(Required  Delivery  Date),  2B  (Advice 
Code). 

*  When  an  element  of  data  is  not 
applicable,  the  field  shall  be  recognized  and 
entered  as  "BLNK". 

H-202.5    Reserved. 

H-202.6    Mu/liuse  standard  requisitioning/ 
issue  system  document  (Standard  Form  344). 

Standard  Form  344  is  a  multi-line  item 
paper  document  designed  to  accommodate  a 
maximum  of  Tifteen  single  line  items  on  one 
sheet.  The  form  may  be  used  as  a  requisition 
by  Defense  contractors  for  requisitioning 
Government-furnished  materiel  when  such 
use  is  approved  by  the  Military  Service. 

'  (a)  The  Standard  Form  344  is  a  multiple 
part,  paper  document,  measuring  lOVi  inches 
by  8  inches.  The  form  may  be  prepared 
manually  by  ballpoint  pen.  pencil  or 
typewriter.  The  form  consists  of  two  parts 
which  reflect  document  identiHcation  data 
and  requisition  data.  The  document 
identiflcdtion  data  serve  to  identify  a  single 
document  and  are  applicable  to  each  line 
item  being  requisitioned.  The  requisition  data 
are  the  data  applicable  to  the  specific  item 
being  requisitioned.  No  deviations  or 
modifications  are  authorized  in  the  size, 
format,  or  use  of  the  SF  344  other  thanks 
prescribed  in  this  Manual. 

(b)  The  block  alignment  of  SF  344  is 
compatible  with  the  numeric  block 
alignmients  of  DD  Forms  1346  and  1348in. 


(c)  The  data  entries  of  SF  344  are  the  same 
as  prescribed  for  requisitions  submitted  on 
DD  Forms  1348  and  1348m.  The  signature 
block  is  not  required  to  be  completed  on 
contractor  requisitions  submitted  on 
Department  of  Defense  supply  sources.  Block 
23  (Remarks)  fs  provided  for  entry  of  data 
necessary  to  assist  in  supply  decisions  and 
which  cannot  be  accommodated  by  the 
prescribed  MILSTRIP  codes. 

(d)  Each  item  contained  on  SF  344  will  be 
processed  separately  as  a  single  line  without 
regard  to  other  items  contained  on  the 
document.  In  this  respect,  subsequent 
transactions,  such  as  status,  cancellations, 
followups,  etc..  will  be  accomplished  on  a 
single  line  item  basis  by  use  of  the  DD  Form 
1348  or  134Sm  or  message. 

(e)  When  the  form  is  used  to  requisition 
items  not  identiTied  by  stock  or  part  numbers, 
the  item  descriptions  may  be  written  across 
an  entire  line  or  lines  under  requisition  data, 
without  regard  to  columnar  headings.  Such 
data  as  the  quantity.  Serial  No.. 
supplementary  address,  signal  and  advice 
codes  will  be  entered  directly  below  the  item 
descriptions  in  the  appropriate  blocks.  When 
more  than  one  delivery  date  is  applicable  a 
single  item,  block  21  will  be  left  blank  and 
delivery  dates  reflected  on  the  line(8]  directly 
beneath  the  desired  items. 

(f)  The  form  may  be  completed  in  as  many 
copies  as  required.  However,  only  the 
original  copy  will  be  submitted  to  supply 
sources  as  a  requisition. 
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H-203    Priority  designators  on  requisitions 
for  government-furnished  materiels. 

When  a  Military  Department  executes  a 
contract  which  provides  that  a  contractor  will 
requisition  Govemment-fumished  materiel, 
the  contracting  officer  will  advise  the 
contractor  of  the  Priority  Designators  to  be 
shown  in  such  contractor-prepared 
requisillons.  The  advice  will  take  cognizance 
of  the  Force  Activity  Designator  of  the 
National  priority,  program  or  force/activity 
for  which  the  contract  is  executed,  and 
potential  urgencies  of  need  in  accordance 
with  DoD  Directive  4410.6  (Uniform  Materiel 
Movement  and  Issue  Priority  System). 

H-204     Time  frames. 

Time  frames  have  been  established  for 
furnishing  supply  status  and  for  delivery  of 
materiel  as  follows:. 

(a)  Supply  Status — 


PnofAy  dmignaKx 


01  through  08. 
OSVvough  IS.. 


Os(>alc*w4  after 

receipt  of 

requartan  or 

loUowup 


Wlttw  2  days 
WiUiin  5  days. 


(b)  Delivery  of  Materiel  CONUS  (includes 
Canada^ 


Pnonty  designator 


01  through  03.. 
04  through  06.. 
09  through  IS.. 


From  requisrtion 
date  to  receipt 
of  inatenef  t>y 

consignee  (days) 


8 
12 
31 


(c)  Delivery  of  Materiel  Overseas — 


Pnority  designator 


01  through  03.. 
04  through  08 . 
09  through  IS. 


From  requisition  date  to 

receipt  of  materiel  t>y 

consignee 


Area  t 

(days) 


12 

.16 

69 


Are*  2 

(days) 


-12 
16 

74 


Areas 
(days) 


13 

17 
64 


Note. — Area  1  includes  Alaska.  Hawaii. 
South  America.  Caribbean  and  .Morth 
Atlantic. 

Area  2  includes  Ncrthem  Europe. 
Mediterranean,  and  Africa. 

Area  3  is  Western  Pacific. 

Time  standards  for  delivery  of  Materiel 
(CONUS  and  Overseas)  include  one  day  for 
Priority  Designator  01-08  requisitions  and 
two  days  for  Priority  Designator  09-15 
requisitions  when  the  initial  supply  source 
passes  the  requisition  to  another  supply 
source  for  action.  Passing  actions  are 
identified  by  Supply  Status  documents 
containing  Status  Code  BM  in  columns  65-66. 

H-205    Status  data. 
H-205.1     General. 

The  MILSTRIP  system  requires  that 
processing  elements  of  the  military  supply 
activity  show  action  taken  or  being  taken  on 
certain  requisitions.  The  term  for  this 
information  is  known  as  "status  data"  and 
the  specific  types  of  such  data  are 


categorized  as  exception  status.  100%  supply 
status,  and  shipment  status. 

H-205.2    Exception  status. 

Exception  status  is  any  of  the  following 
supply  source  action  decisions,  alone  or  in 
combination: 

(a)  Back  order. 

(b)  Procurement  for  direct  delivery. 

(c)  Partial  issue  or  partial  other  action, 

(d)  Substitution, 

(e)  Change  of  unit  of  issue, 

(f)  Requisition  rejected, 

(g)  Passing  order, 
(h)  Referral  order. 

(i)  Cancellation  acknowledgement, 
(j)  Any  circumstance  which  predicts  that 
issue  may  not  be  made  within  the  number  of 
days  established  for  the  priority  assigned. 

H-205.3    100%  supply  status. 

Notice  of  all  actions  taken  or  being  taken 
by  supply  sources  on  a  requisition, 
redistribution  and  referral  order.  This 
includes  all  positive  supply  action  decisions, 
all  applicable  exception  non-positive  supply 
action  decisions,  and  combinations  thereof. 

H-205.4    Rejection  status. 

Used  by  supply  sources  to  advise  all  status 
eligible  recipients,  i.e.,  cc  30-35.  45-50  and  54. 
of  rejected  requisitions,  redistribution  orders, 
passing  orders  and  referral  orders  regardless 
of  the  M&S  Code  in  cc  7. 

H-205.5    Direct  delivery  supply  status. 

Dl  Codes  ABl.  2  and  3  will  be  used  only  for 
inlra-Service/Agency  transactions,  on  an 
optional  basis,  and  serve  as  notice  of  items  to 
be  supplied  by  direct  delivery  from 
procurement.  This  status  also  provides  a 
cross-reference  between  the  requisition 
document  number  and  the  Procurement 
Instrument  Identification  Number. 

H-205.6    Shipment  status. 

Informs  recipients  of  estimated  shipping 
dates  (i.e..  awaiting  release  for 
transportation),  or  actual  shipping  dates  (i.e., 
released  to  a  carrier).  It  also  provides  for 
interface  with  transportation  and  for 
shipment  tracing  by  consignees,  as  provided 
in  MILSTAMP. 

H-205.7    Acknowledgement  status. 

Either  supply  or  shipment  status  and 
informs  recipients  of  the  results  of  supply 
source  processing  of  the  following  types  of 
documents  received: 

(a)  Materiel  Obligation  Validation 
Response  (Dl  Code  AP_). 

(b)  Cancellation  (Dl  Codes  AC_  and/or 
AK_). 

(c)  Document  Modifier  (Dl  Code  AM — ). 

(d)  FoUow-Up  Request  for  Improved  ESD 
(Dl  Code  AFC). 

(e)  Follow-up  Request  for  Status  (Dl  Codes 
AFl,  2.  3.  AF6,  and  AT_). 

H-206    Followups. 

The  MILSTRIP  system  provides  for 
followups.  A  followup  may  be  submitted  by 
the  requisitioner  or  supplementary  addressee 
or  by  the  activity  designated  in  card  column 
54  of  the  origins^  requisition  provided  that 
status  data  is  not  on  hand  and.  the  time  frame 
for  receiving  such  data  has  elapsed,  or  the 


time  frame  for  the  receipt  of  materiel  has 
elapsed. 

H-207    Media  and  transmission  of 
MILSTRIP  documents. 

The  MILSTRIP  forms  and  procedures  are 
designed  for  both  manual  and  mechanized 
application,  transmission,  and  processing  of 
requisitions  and  followon  transactions. 
Methods  of  submission  and  transmission,  in 
order  of  preference,  are  as  follows: 

(a)  Data  pattern  AUTODIN; 

(b)  Air  or  regular  mail,  with  the  container 
conspicuously  marked  "MILSTRIF"; 

(c)  Courier 

(d)  Administrative  electrical  message:  and 
(c)  Telephone  or  radio. 

H-208    Required  delivery  date. 

(a)  Normally,  a  required  delivery  date  will 
not  be  placed  on  a  requisition.  However,  if 
the  prescribed  time  frame  for  the  priority 
assigned  does  not  meet  the  "actual  need 
date",  a  required  delivery  date  may  be  placed 
on  the  requisition  indicating  that  the  materiel 
must  be  delivered  by  that  specific  date  to 
preclude  work  stoppage. 

(b|  On  Defense  Logistics  Agency  bailment 
type  contracts,  the  required  delivery  date 
indicates  the  date  on  which  the  Government- 
furnished  materiel  must  be  ready  for  pickup 
at  the  Military  Department  distribution  point 
by  a  carrier  (contractor's  truck  or  commercial 
carrier  designated  by  the  contractor). 

H-209    Codes. 

H-209.1     General 

Part  6  provides  the  codes  and  other  data 
normally  required  by  contractors  on  a 
repetitive  basis  to: 

(a)  Requisition  and  turn-in  Government- 
furnished  materiel, 

(b)  Prepare  cancellation  of  requisitions, 

(c)  Initiate  followups  on  requisitions,  and 

(d)  Interpret  status. 

Infrequently  used  codes  and  codes  of 
limited  application  will,  if  required,  be 
provided  in  the  contract  or  otherwise 
furnished  to  the  contractor  by  the  procuring 
Military  Department  or  Government  Agency. 

H-209.2    Routing  identifier. 

The  name,  address,  and  routing  identifler 
code  of  the  supply  and  distribution 
organization  responsible  for  MILSTRIP 
supply  support  will  be  provided  in  the 
contract  or  otherwise  furnished  to  the 
contractor  by  the  procuring  Military 
Department  or  Government  Agency.  When 
more  than  one  supply  and  distribution 
organization  is  responsible  for  MILSTRIP 
supply  support,  the  name,  address  routing 
identiPier  code  and  logistics  responsibility 
assigned  each  supply  and  distribution 
organization  will  be  provided  in  the  contract 
or  otherwise  furnished  to  the  contractor  by 
the  procuring  Military  Department  or 
Government  Agency. 

H-210    Address. 

Contractors  shall  use  their  activity  address 
codes,  as  assigned  by  the  Military 
Departments,  on  MILSTRIP  documents. 
These  identifying  codes  are  published  for  the 
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Department*  in  the  DoD  Activity  Address 
Directory  (DoDAAD).  DoD  4000.25-D. 

Part  3 — Requisitions.  Followups, 
Cancellations  and  Requisition  Mitdifiers 

ff-OnO    Scope  of  part. 

This  part  sets  forth  uniform  instructions  for 
the  preparation,  submission,  and  distribution 
of  MILSTRIP  documents  for  use  as 
requistlions.  followups.  cancellations  and 
requisition  modifiers. 

H-301    General. 

Depending  on  the  mechanized  capabilities 
of  the  contractor,  the  means  of  transmitting 
the  request  and  the  urgency  of  need,  the 
requisition  may  be  prepared  as  a  manual 
requisition  on  a  PD  Form  1348,  or  Standard 
Form  344.  a  prepunched  requisition  on  a  DD 
Form  1348m,  or  as  a  message-type  or 
telephonic  request.  Requisitions  may  be 
prepared  by  either  the  contractor  or  the 
Procuring  Activity,  as  specifled  in  the 
contract. 

H-302    Preparation  and  utilization  of  the 
DoD  single  line  item  requisition  system 
document  (manual)  (DD  Form  1348).  (See  H- 
202.1.) 

H-302.1     Uses. 

Contractors  not  having  mechanized 
capabilities  shall  utilize  DD  Form  1348  for  the 
following  purposes: 

(a)  Manual  requisitions, 

(b)  Manual  followups. 

(c)  Manual  cancellations,  and 

'    (d)  Manual  requisition  modifiers. 

H~30Z2    Use  of  DD  Form  1348  as  a 
requisition. 

When  used  as  a  requisition,  DD  Form  1348 
shall  be  prepared  as  follows: 

Item  and  explanation  and  instructions 

Block  A  Send  to:  Enter  "in  the  clear"  the 
source  of  supply  addressee  as  indicated  by 
the  Military  Department. 

Block  B  Requisition  is  from:  Enter  "in  the 
clear"  contractor's  name  and  activity 
address  code  furnished  by  the  Military 
Department,  and  address  of  the  contractor. 

Card  Columns  1-3  Document  Idenlifier:  Enter 
one  of  the  following  3-digit  document 
identifier  codes: 


For  donwMK  stxpmenl 


AOA  W/NSN/NATO  Sloek  NO 

AOe  «r/P«1  No 

AOOw/OIIWC 

AOE  w/Exc«p«on  iWa  (Sot  H-aoe|.. 


For 
tMm- 


AOt 
A02 
A04 

AOS 


Item  and  Explanation  and  Instructions 

Card  Columns  4-6 — Routing  Identifier  For 
maintenance  contracts,  enter  the  three-digit 
routing  identifier  applicable  to  the 
Management  Control  Activity  (MCA).  For 
other  than  maintenance  contracts,  enter  the 
3-digit  routing  identifier  indicating  the 
source  of  supply  to  which  the  requisition  is 
to  be  submitted. 

Card  Column  7 — Media  and  Status  Code: 
Enter  one  of  the  following  codes  indicating 


the  type  of  status  required,  the  activity  to 
receive  status,  and  the  communication 
method  by  which  status  is  to  be 
transmitted: 

a.  Numeric  Series: 

0  No  status  to  requisitioner  or 
supplementary  addressee. 

2  Exception  status  to  requisitioner  by 
transceiver. 

3  Exception  status  to  requisitioner  by 
mail. 

4  Exception  status  to  supplementary 
addressee  by  transceiver. 

5  Exception  status  to  supplementary 
addressee  by  mail. 

6  Exception  status  to  requisitioner  by 
message. 

7  Exception  status  to  supplementary 
addressee  by  message. 

b.  Alpha  Series: 

A     100%  supply  and  shipment  status  from 

DAAS  to  requisitioner  on  a  Clear- Text 

Supply /Shipment  Information  Mailer. 
B    100%  supply  status  to  requisitioner  by 

transceiver. 
C    100%  supply  status  to  requisitioner  by 

mail. 
D    100%  supply  status  to  supplementary 

addressee  by  transceiver. 
E     100%  supply  status  to  supplementary 

addressee  by  mail. 
F    100%  supply  status  to  requisitioner  by 

message. 
C    100%  supply  status  to  supplementary 

addressee  by  message. 
H     100%  supply  and  shipment  status  from 

DAAS  to  supplementary  addressee  on  a 

Clear-Text  Supply/Shipment  Status 

Information  Mailer. 

1  Exception  supply  and  shipment  status 
from  DAAS  to  requisitioner  on  a  Clear- 
Text  Supply/Shipment  Status 
Information  Mailer. 

K     Exception  status  plus  shipment  status 

to  requisitioner  by  transceiver. 
L    Exception  status  plus  shipment  status  to 

requisitioner  by  mail. 
M     Exception  status  plus  shipment  status 

to  supplementary  addressee  by 

transceiver. 
N    Exception  status  plus  shipment  status 

to  supplementary  addressee  by  mail. 
P    Exception  status  plus  shipment  status  to 

supplementary  addressee  by  message. 
Q     Exception  supply  and  shipment  status 

from  DAAS  to  supplementary  address  on 

a  Clear-Text  Supply/Shipment  Status 

Information  Mailer. 
R    Exception  status  plus  shipment  status 

to  requisitioner  by  message. 
S    100%  supply  status  plus  shipment  status 

to  requisitioner  by  transceiver. 
T    100%  supply  status  plus  shipment  status 

to  requisitioner  by  mail. 
U    100%  supply  status  plus  shipment  status 

to  supplementary  addressee  by 

transceiver. 
V    100%  supply  status  plus  shipment  status 

to  supplementary  addressee  by  mail. 
W     100%  supply  status  plus  shipment 

status  to  requisitioner  by  message. 
X    100%  supply  status  plus  shipment  status 

to  supplementary  addressee  by  message. 
Card  Columns  8-22,  Slock  or  part  number  In 
card  columns  8-20,  enter  the  National 
Stock  Number.  NATO  Stock  Number,  or 


other  n«»ml)er  identifying  the  item.  Card 
columns  21-22  shall  be  utilized  for 
additional  identification  data  when 
required  by  the  Military  Department.  (See 
H-e03.) 

Card  Columns  23-24.  Unit  of  Issue:  Enter  t>ie 
two-letter  abbreviation  as  shown  in  the 
applicable  catalog  or  stock  list:  e.g.,  KA,  LB, 
FT. 

Card  Columns  25-29,  Quantity:  Enter  the 
quantity  being  requisitioned.  If  the  quantity 
exceeds  99,999.  prepare  additional 
requisitions  as  required.  Zeros  shall 
preicede  significant  numerics. 

Card  Columns  30-43.  Document  number. 
Card  Column  30  Service:  Enter  the  14-digit 
number  constructed  as  set  forth  below. 
(See  also  H-604.)  Enter  the  alphabetic  code 
(For  Contractor  Use  Only)  used  to  identify 
the  military  organization.  (See  H-801.) 

Card  Columns  31-35,  Requisitioner  Address: 
Enter  the  applicable  activity  address  code 
of  the  requisitioner  as  listed  in  the  DoD 
Activity  Address  Directory. 

Card  Columns  3&-3a  Date:  Enter  the  Julian 
day  calendar  date  (see  H-609):  i.e.,  in  the 
first  column  indicate  the  lust  numeric  digit 
of  the  calendar  year  (for  example.  "3"  for 
1983.  "4"  for  1984)  and  in  the  last  three 
columns  indicate  the  numeric  consecutive 
day  of  the  calendar  year  (for  example. 
"004"  for  4  January.  "157"  for  6  June). 

Card  Columns  40-43.  Serial  number  For 
maintenance  contracts,  enter  an  "M"  in 
Card  Column  40  and  the  serial  number  in 
Card  Columns  41-43.  For  other  than 
maintenance  contracts,  enter  the  serial 
number  of  the  requisition.  This  number  will 
be  assigned  by  the  requisitioner  but  shall 
not  be  duplicated  on  any  one  day.  (See  H- 
604.3(d)  for  certain  limitations  in  the 
assignment  of  the  serial  number.)  Note: 
May  be  used  to  code  contract  numbers,  if 
desired. 

Card  Column  44.  Demand:  Enter  the 
appropriate  demand  code  as  follows:  (a) 
An  "R"  shall  be  used  if  it  is  a  recurring 
demand  (a  demand  to  replenish  materiel 
utilized  on  a  day-to-day  basis),  (b)  An  "N" 
shall  be  used  if  it  is  a  nonrecurring  demand 
(a  demand  made  on  a  one-time  basis),  (c) 
An  "O"  shall  be  used  if  a  requisitioning 
activity  is  submitting  requisitions  for 
substitute  items  which  are  acceptable  in 
lieu  of  previously  requisitioned,  but 
delayed,  items. 

Card  Columns  45-50,  Supplementary  address: 
When  materiel  is  to  be  "shipped  to"  or 
"billed  to"  an  activity  other  than  the 
requisitioner.  the  activity  address  code 
identifying  the  "ship  to"  w  "bill  to"  activity 
shall  be  entered.  (See  H-60B.) 

Card  Column  51  Signal:  Enter  one  of  the 
following  codes  which  indicate  the  "ship 
to"  or  "bill  to"  activity  when  applicable: 

Ship  to  requisitioner  and  Bill  to 

A    Card  Columns  30-35  (Requisitioner) 
B    Card  Columns  45-50  (Supplementary 

Address) 
C    Bill  to  activity  designated  by  card  column 
52.  However,  if  the  third  digit  of  the 
document  identifier  is  "5"  or  "E".  the 
Remarks  block  may  indicate  other  billing 
information.  (See  li-606.) 


D  No  billing  required  (free  issue)-  Not  to  be 
used  on  requisitions  submitted  to  General 
Services  Administration. 

Ship  to  supplementary  oddn-ss  and  Bill  to 

J    Card  Columns  30-35  (Ri-qtiisilioner) 
K     Card  Columns  45-50  (Supplrmcnlary 

Address) 
L    Bill  to  activity  designated  by  card  column 

52.  However,  if  the  third  digit  of  the 

document  identifier  is  "5"  or  "E".  the 

Remarks  block  may  indicate  other  billing 

information.  (See  H-606.) 
M     No  billing  required  (free  issue).  Not  to  be 

used  on  requisitions  submitted  to  General 

Services  Administration. 

See  H-605. 

Note.— Codes  A.  B,  C.  J.  K.  and  L  will  be 
provided  by  the  contract  or  otherwise 
furnished  by  the  Military  Department  to  the 
contractor 

Item  and  Explanation  and  Instructions 

Card  Columns  52-53.  Fund  Code:  Enter  fund 
code  furnished  by  the  Military  Department, 
if  applicable.  (See  H-606.) 

Card  Columns  54-56.  Distribution:  Leave 
blank,  unless  directed  otherwise  by  the 
Military  Department. 

Card  Columns  57-59.  Project:  Leave  blank, 
unless  directed  otherwise  by  the  Military 
Department. 

Card  Columns  60-61.  Priority:  Enter 
appropriate  priority  designator  in 
accordance  with  H-203. 

Card  Columns  62-64.  Required  Delivery  Date: 
Will  normally  be  left  blank.  The  date  will 
be  entered  only  when  conditions  meet  the 
requirements  set  forth  in  H-208. 

Card  Columns  65-66.  Advice:  Enter  the 
applicable  advice  code  to  convey 
instructions  to  the  supply  source,  if 
necessary.  When  code  is  not  required, 
leave  blank.  (See  H-607.) 

Card  Columns  67-71:  Leave  blank. 

Card  Column  72:  Enter  the  appropriate 
management  code  as  prescribed  by  the 
contracting  Military  Department  or  Agency; 
otherwise,  leave  blank.  (See  H-61S.) 

Card  Columns  73-80,  Blocks  L  thru  V. 

Remarks:  For  maintenance  contracts,  enter 
last  eight  positions  of  the  Procurement 
Instrument  Identification  Number  (PUN). 
Leave  blank  for  other  contracts.  In  the 
Remarks  block,  enter  any  additional 
information  not  provided  for  in  the 
requisition  format.  When  data  are  entered 
in  the  Remarks  field,  the  third  digit  of  the 
document  identifier  code  entered  in  block  1 
must  be  an  "E"  or  "5".  as  appropriate. 
When  required  by  the  Military  Department, 
the  contract  number  shall  be  entered  in  the 
"Remarks"  blocks. 

H-M2.3    Use  of  DD  Form  1348  as  a  folhwup. 

(a)  When  used  as  a  followup  and  when  no 
status  has  been  received  from  the  supply 
source,  DO  Form  1348  shall  be  prepared  as 
follows: 
Card  Columns  1-3.  Document  Identifier 

Followups  will  be  initiated  by  the 

requisitioner  or  the  supplementary 
^addressee  (Code  AT_). 
All  other  Card.  Columns:  Enter  duplicate 

entries  from  the  original  requisition.  . 


(b)  When  used  as  a  followup  and  status 
has  been  received  from  the  supply  source.  DD 
Form  1348  shall  be  prepared  as  follows: 

Item  and  Explanation  and  Instructions 

Block  A  Send  to:  Enter  "In  the  clear"  address 

of  the  last  known  source  of  supply  as 

indicated  in  the  latest  status  document. 

When  this  block  is  used,  card  columns  4-6 

may  be  left  blank. 
Card  Columns  1-3.  Document  Identifier  Enter 

the  code  AFl,  AF2.  or  AT_. 
Card  Columns  4-6.  Routing  Identifer  Enter 

the  code  identifying  the  last  known  supply 

source  indicated  on  the  supply  status  card. 

When  this  entry  is  made,  block  A  may  be 

left  blank. 
All  other  Card.  Columns:  Duplicate  the 

entries  in  the  last  status  card  received. 

H-302  4    Use  of  DD  Form  1348  as  a 
cancellation. 

(a)  A  cancellation,  in  whole  or  in  part,  shall 
be  initiated  only  by  the  requisitioner  or  the 
supplementary  addressee.  When  cancellation 
is  nerpssary,  DD  Form  1348  shall  be  prepared 
as  follows: 

Item  and  Explanation  and  Instructions 

Block  A  Send  to:  Enter  "in  the  clear"  address 

shown  on  the  original  requisition  or  the  "in 

the  clear"  address  of  the  last  known  source 

as  indicated  on  the  latest  status  document. 
Block  B  Requisition  is  from:  Card  Columns  1- 

3.  Document  Identifier  Enter  "in  the  clear" 

address  of  the  activity  requesting 

cancellation.  Cancellation  will  be  initiated 

by  the  originator  (Code  ACl)  or  the 

supplementary  addressee  (Code  AC2). 
Card  Columns  4-6,  Routing  Identifier  Enter 

the  appropriate  code  for  the  last  known 

source  of  supply. 
Card  Column  7  Media  and  Status:  Enter  Code 

as  shown  in  the  original  requisition. 
Card  Columns  8-22:  Stock  number  Enter 

stock  number  shown  on  requisition  or 

supply  status  card. 
.  Card  Columns  23-24.  Unit  of  issue:  Enter  the 

unit  of  issue  as  shown  on  the  requisition  or 

status  card. 
Card  Columns  25-29,  Quantity:  Enter  the 

quantity  for  which  cancellation  is 

requested. 
Card  Columns  44,  Demand:  Enter  the  suffix 

code  as  shown  in  the  supply  status  card. 

when  applicable.  Otherwise,  enter  demand 

code  from  requisition. 
Card  Columns  45-61:  Enter  data  as  shown  in 

the  original  requisition  or  supply  status 

card. 
Card  Columns  62-64.  Date  of  Preparation: 

Julian  Date  of  Preparation. 
All  other  Card.  Columns:  Enter  identical 

infr  mation  in  other  card  columns  as 

shown  on  original  requisition  or  supply 

status  card. 

(b)  Cancellation  requests  shall  not  be 
submitted  for  requisitioned  material  destined 
for  CONUS  contractor  activities  after  receipt 
of  shipment  status  information  advising  that 
shipment  has  occurred. 

(c)  Cancellation  requests  shall  not  be 
submitted  for  requisitioned  materiel  destined 
for  overseas  contractor  activities  after  receipt 
of  shipment  status  or  lift  information  advising 
that:  ,,.^„  ,  .-.  ■ 


(i)  The  materiel  has  been  shipped  by  airor 
parcel  post. 

(ii)  The  total  value  of  the  materiel  is  less 
than  S200. 

(iii)  The  materiel  was  shipped  more  than: 

(A)  Ten  days  previously  by  air  to  an  APOE. 
or 

(B)  Forty-five  days  previously  by  surface  to 
a  WPOE. 


H-302.5    Use  ofDD  Form  1348  as  a 
requisition  modifier. 

(See  H-307.) 


\ 


H-302.6    Submission  to  the  supply  source. 

Methods  of  submission  of  DD  Form  1348  to 
the  supply  source  are  as  follows: 

(a)  Air  or  regular  mail,  with  the  container 
conspicuously  marked  "MILSTRIP"; 

(b)  Courier 

(c)  Administrative  electrical  message:  and 

(d)  Telephone  or  radio. 

H-302.7    Confirmation  copies. 

When  requisitions  are  relayed  by 
telephone,  radio,  or  electrical  message, 
confirmation  copies  are  not  required  and 
shall  not  be  forwarded. 

H-302.8    Distribution  of  DD  Form  1348. 

(a)  When  used  as  a  requisition,  copies  of 
DD  Form  1348  shall  be  distributed  as  follows: 

(i)  Original — to  supply  source,  and 

(ii)  Remaining  copies — for  contractor  use. 

(b)  When  used  as  a  followup  or  a 
cancellation,  copies  of  DD  form  1348  shall  be 
distributed  as  follows: 

(i)  Original — to  supply  source,  except  when 
status  has  been  received  indicating  that 
another  activity  is  responsible  for  processing 
the  demand  (in  such  case,  submit  to  activity 
so  designated  on  the  status  card),  and 

(ii)  Remaining  copies — for  contractor  use. 

H-303    Preparation  and  transmission  of  DoD 
single  line  item  requisition  system  document 
(mechanical)  (DD  Form  1348m). 

H-303. 1    Use  of  DD  Form  1348m  as  a 
requisition. 

(a)  Contractors  with  mechanized 
capabilities  shall  prepare  a  punched  DoD 
Single  Line  Item  Requisition  System 
Dooument  (Mechanical)  (DD  Form  1348m)  for 
submission  to  the  supply  source  by 
transceiver.  However,  air  or  regular  mail, 
courier,  or  electrical  media  may  be  utilized 
for  transmission  of  the  punched  card.  When  a 
requisition  is  prepared  by  using  the  DD  Form 
1348m,  duplicates  may  be  prepared  for 
internal  use  by  the  requisitioning  activity,  as 
required. 

(b)  The  DD  Form  1348m  (see  H-202.2). 
prepared  as  a  requisition,  shall  contain  the 
required  data  punched  in  the  appropriate 
card  columns,  as  follows: 


Card 

cokjmnt 


Fieid/tegend 


Document 
WertMer. 


E«ptanalHX>  and  nttrucliorw 


Enter  one  ol  lt>e  totowing  appro- 
pnate  document  idenHhar  codec 

For  domestic  shipment  and  tor 
oversees  s^upmenL 

AOA  nk/NSN/NATO  Stock  No., 
A01 

AOe    w/Pat  No..  A02 

AGO    w/OttierA04. 
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Cwd 

cotumn* 


FiMW/tBQefid 


Routing 
MonblMH 


Media  and 
status. 


Eiplanakon  and  matnictiona 


AOE  M/ExcepMn  data.  AOS. 

For  ma«itenance  connacts.  enter 
tfie  3-dtgi1  routing  ideniifier  ap- 
picaMa  ID  the  Management 
Conttot  Aclrvity  (MCA)  For  other 
than  mamlenarKe  contracts, 
enter  the  3-digil  routing  idenlitier 
mdicalK^  the  source  o<  supply 
to  wtKCh  the  requisition  is  to  tie 
suomitieo. 

Enter  one  ol  Hie  lollowing  codes 
■idKating  the  type  ol  status  de- 
s«ed,  Itie  aclnrity  to  raceme 
status  and  ttie  comniur>ication 
method  t)y  wtiich  status  a  to  be 
transnwtted 

(1)  ^4^^TlerlC  Series 

0  No  status  to  reqmsrtioner  or 
suppleRientary  addressee 

2  Eiception  status  to  regusdiorv 
er  by  transceiver 

3  Exception  status  to  reguuition- 
er  t>y  marf 

4  Eaceplion  status  to  supple- 
mentary addressee  by  ttanscaiv- 


5  Exception    status    to 
mentary  addressee  by  mat. 

6  Exception  status  to  requisition- 
ar  by  message 

7  Exception    status    lo    supple- 
mentary  addressee  by  message 

(2)  Alpha  Series: 

B     100%  supply  status  to  reguisi- 

Inner  by  Kanscaivar 
C    tOO%  supply  status  lo  requsi- 

feoner  by  mat. 
D    100^  supply  status  to  supple- 
mentary adi)ressee  t>y  fransceiv- 

er 
E     100%  supply  status  to  suppie^ 

mentary  addressee  by  rnaiL 
f    1X%  supply  status  to  requm- 

boner  Isy  message 
Q.  100%  suppty  status  to  auppte- 

msMaiy  addrasaee  by  mosaaoa 
K    Exoaplion  status  pli«  sh^manl 
to  requoitionar  by 


C«d 


23-24 


L  Exception  status  plus  shipment 
status   to  requtsitioner  by   maH 

M  Exception  statue  plus  ship- 
lo  supplementaiy 
by  transceiver 

N  Eicepten  status  plus  ship- 
ment status  to  supplementary 
addressee  by  rnail 

P  Exception  status  plus  shipment 
status  k)  supplementary  ad- 
dressee t>y  message 

R  Exception  status  plus  sti^iment 
status  to  requsitioner  by  mas- 
sage 

S  100%  supply  status  plus  ship- 
ment status  to  requisitioner  by 
trar>sceiver 

T  100%  supply  status  plus  ship- 
ment status  to  reqwsilionar  by 
mail 

U  100%  supply  status  plus  sfiip- 
menl  status  to  SMppHrnentary 
addressee  by  transceiver 

V  100%  supply  status  plus  shi^ 
ment  status  lo  supplementary 
addressee  by  mail. 

W  100%  auppry  status  plus  ah*- 
ment  status  to  requsmonar  liy 
message 

X  100%  supply  status  plus  ship- 
ment status  lo  supplemenlary 
addressee  t>y  message  (See  H- 
607) 


FMW/legenit 

Eiplanation  and  nslructions 

e-22 

Stock  or  pan 

nuntwr. 

Enter  stock  or  pan  number  with 
adiMairi     ktantilicalion     data, 
when  appticatue    (See  H-e03.) 

30-43 


30 


31-35 


36-39 


FieM/leg«id 


T 


UnM  at  issue. 


Quantity 


Oocumenl 


Service 


40-43 


SI 


Requsitioner 


Senal 
Number. 


Supptemerv 
taty 
Address. 


Signal.. 


Enter  the  IKO-Ietlar  abbrevialion 
as  shown  «i  the  spplicatjie  cata- 
log or  stock  list,  a  g .  Ea.  Lb.  Ft. 

Enter  quantity  being  requisitioned. 
It  Itie  quantity  exceeds  99  999. 
prepere  addRional  requmtions 
as  requeed  Zeros  shaH  precede 
sigrvhcant  numerics. 

Enter  the  14-d^)it  number  corv 
Miuctsd  as  sal  tonh  betow 
(See  alK>  H-604.) 

Enter  Itie  alptwtitcal  code  (For 
Contractor  Use  Only)  used  to 
Idsnlity  ttie  mMary  service  (See 
H-601  ) 

Enter  the  applicable  activity  ad- 
dress code  ot  the  requsdioner 
as  ksted  n  Itw  OoO  Activity 
Address  Oreclory 

Enter  the  Jukan  day  calendar  date 
(see  H-609)  i  e .  »i  the  lirsi 
column  njcaie  the  last  numeric 
dKiil  ot  the  calendar  yeer  (tor 
example.  "3"  lor  1963.  "4"  lor 
1964).  and  in  Ihe  lest  *«ee  col- 
umna  mdcale  Ihe  numerK  corv 
aacuSne  day  ol  ttw  calendar 
year  (tor  example,  "004  '  lor  S 
January.  "1S7  "  lor  6  June) 

For  maintenance  contracts,  enter 
an  M"  n  Card  Column  40  and 
Hie  sanal  numlier  «  Card  Col- 
41-43  For  other  than 
contracts,  enter 
tie  aanal  numlier  ot  Oie  requsi- 
bon  This  nun^ier  inl  be  as- 
signed by  Ihe  requwtioner  but 
at\aa  rxit  tie  dupkrated  on  any 
one  day  See  H-604  3(d)  lor 
oartam  kmtahons  in  ttfe  assigrv 
mani  ot  the  senal  number 

Note  — kilay  tie  used  to  code  corv 
tract  numbera,  it  desired 

Entsf  Itie  approprale  demand 
coda  as  toMows. 

(1)  An  "R"  stiall  be  used  if  it  is  a 
lecumng  demand  (a  demand  lo 
replomsh  metenel  utikzed  on  a 
day-to-day  basis). 

(2)  An  ~N"  sha«  be  used  it  it  •  a 
nonrecurring  demand  (a  demarxl 
made  on  a  "one-tme"  basis) 

(3)  An  "O"  shal  be  used  It  s 
rsqustioning  acSvtty  is  submH- 
kng  requisitions  lor  substitute 
asms  which  are  acceplabte  m 
■au  at  previously  requisitioned. 
but  dsta^^d  Hama. 

Mffien  material  is  lo  be  "at«tipe<> 
lo"  or  'ta«ad  to"  on  activity 
offiar  Itian  Via  rat^ulsilionar,  the 
•arvtoa  coda  and  atrlMly  ad- 
dress code  Htenkrffnng  ttie  **sti^ 
to"  or  "biN  to"  activity  Shan  be 
entered  See  H-OOe 

Enter  one  ol  Itie  loitoonng  codes 
which  tfidK:ate  Itie  "stifi  to"  and 
"Ml  to"  sctMtr 

Ship  to  naquMiSoner  and  841  to 

A    Card  Columns  30-35  Requw- 


B  Card  Columna  45-50  Supple- 
wwnlary  address. 

C  B«  to  activily  designated  by 
ookjmn  52  However,  it  the  Itwd 
digrt  ot  Itie  document  idantitier 
is  "5"  Of  "E".  the  Remerks 
bkxk  may  indicale  oltier  bSkng 
Monnatnn  (See  H-606 ) 

0  No  bilkng  required  Not  to  be 
ueed  on  laqiaeiaana  submtied 
to  Qeneral  Servicas  Admnstra- 


Ship    to    Supplementary 

MidBato: 
J    Cant  Colwnna  3&-35  tteqtSsi- 


K    Card  Columna  45-50  Suppla- 
mentary  address. 


Csrd 

cduRwts 


Fisld/lagand 


Eaptsnabon  and  mslnicliens 


52-53 
54-56 

57-6» 

60-61 
62-64 

65-66 


67-71 
72 


73-60 


Fund.. 


Oalnbutian 


Requved 

Date 
Advice 


Management 


L  B«  to  activity  designated  by 
cokjmn  52  However,  it  the  third 
clg4  oit  the  document  identiiier 
■  "S"  or  "E".  Bie  Remerks 
Mock  may  indicale  ottwr  bilkng 
information  (See  H-606 ) 

M  No  bMng  required.  (See  H- 
605)  Not  to  be  used  on  lequnv 
lions  submitted  lo  General  Serv- 
ices Adnvmstralion 

NOT!  —Codes  A.  B.  C.  J,  K,  snd 
L  w4l  be  provided  by  Itie  corv 
tract  or  otherwise  lurnished  tiy 
Ihe  ktiktary  DepartmenI  to  the 
contractor 

Enter  hind  code  furnished  by  tfie 
Miktary  Department,  as  appkca- 
ble  (See  H-eoe ) 

Leeve  blank,  unless  directed  ottv 
by   tw   kliktary   Oepart- 


Laave  blank,  unless  directed  ottv 
erwise  tiy  Itie  Miktary  Depan- 
menl 

Enter  appropriate  priority  designa- 
tor m  acoordanca  with  K-203 

MAR  normally  be  left  blank  The 
date  Shalt  be  entered  only  wtien 
condMns  meet  the  requre- 
aiants  sal  tatlh  n  H-206. 

Enter  appiiible  advice  coda  to 
convey  Instructions  to  ttie 
supply  source.  If  necessary 
Wlien  code  is  not  requred. 
leave  taiwik.  (See  H-607 ) 

Leave  blank 

Enter  ttie  appropriate  manage- 
ment code  as  prescitoed  by  the 
contracting  M4itary  Depertment 
or  Agency,  otherwise,  leave 
blank   (See  H-615) 

For  maintenance  contracts,  enter 
last  eight  posMnns  of  the  Fto- 
curement  trtstrurrienl  klankfica- 
Oon  Numlier  (P1IN)  Leave  blank 
lor  oltiar  contracts  In  ttie  Re- 
marks block,  enter  any  addiborv 
al  mlormakon  not  provxted  lor 
in  ttie  requisition  lormat  Wtien 
data  are  entered  m  the  Re- 
marks keW,  ttie  ttwd  dig*  ct  ttie 
document  idenbfnr  ooda  eiv 
lered  *i  Mock  1  must  be  an  "E" 
or  "5".  as  appropriate  When 
requred  by  ttie  MMary  (}epen- 
ment,  ttie  conkact  nuatwf  aha* 
lie  entered  m  the  Remarks" 
blocks 


H--303.2    Use  of  DD  Form  1348  as  a  followup. 

(a)  Followups  may  be  submitted  only  by 
the  requisitioner.  the  supplementary 
addressee  or  if  applicable,  the  activity 
indicated  by  an  alpha  character  in  card 
column  54.  Prior  lo  submission,  the  contractor 
following  up  will  ensure  that  status  data  are 
not  on  hand  and  that  the  time  frame  for 
receipt  of  status  has  elapsed  or  that  the  time 
frame  for  receipt  of  the  material  has  elapsed. 

(b)  Followups  for  requisitions  with  Priority 
Designators  09  through  IS  may  be  submitted 
only  after  expiration  of  at  least  7  days  from 
the  date  of  requisition  or  transaction  dale  of 
Ihe  latest  supply  status.  Followups  for 
requisitions  with  Priority  Designators  01 
through  08  may  be  submitted  only  after 
expiration  of  3  days  from  the  requisition 
submission  dale  or  transaction  date  of  Ihe 
latest  supply  status.  Submission  of  followups 
under  these  criteria  will  be  accomplished 
only  after  activities  insure  that: 

(1)  Status  information  has  been  requested 
under  Ihe  provisions  of  the  Media  and  Status 
Code: 
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(2)  Status  data  are  not  on  hand  to  indicate 
a  delay  in  receipt  of  material  beyond  the 
Standard  Delivery  Date  or  Required  Delivery 
Date;  or 

(3)  The  order  and  shipping  time  standards 
for  receipt  of  materiel  have  elapsed. 

Activities  following  up  on  overseas 
requisitions,  prior  to  submission  of  followups. 
will  ensure  that  48  hours  have  elapsed  since 
Ihe  Required  Delivery  Date  or  the  Standard 
Delivery  Date  expressed  on  the  requisition,  or 
that  48  hours  have  elapsed  since  expiration  of 
the  established  lime  frame  for  receipt  of 
•talus. 

(c)  Followups  shall  be  submitted  to  the 
point  to  which  Ihe  requisition  was  submitted, 
except  when  supply  status  has  been  received 
indicating  that  another  supply  activity  is 
responsible  for  processing  the  demand!  In  the 
latter  Case,  followup  shall  be  to  the  activity 
indicated  as  currently  processing  the 
requisition  (i.e..  "last  known  source  of 
supply",  which  is  the  distribution  point 
holding  the  demand  for  decision  to  issue  the 
materiel).  Transmission  of  followups  will 
normally  be  by  the  same  method  employed 
for  submission  of  requisitions. 

(d)  When  used  as  a  followup  and  when  no 
status  has  been  received  from  the  supply 
source,  the  following  entries  shall  be  punched 
in  the  DD  Form  134Sm:    >. *-   •  -  ^     v  -i< .    . 


Card 
columns 

Data 

Explanation  and  instructons 

1-3 
4-80 

Document 
Identifier 

Al  other 
isMscf 
liMa. 

Enter  Code  AT_. 

Oupkcale  entries  Irom  ttie  onfmt 
requlsibon. 

(e)  When  used  as  a  followup  and  when 
status  has  been  received  from  a  supply 
source,  the  following  entries  shall  be  punched 
In  Ihe  DD  Form  1348m:         '  :Xv',-i^' 


Card 
cokimns 

Data 

Ei«)lanation  and  matructions 

1-3 

OocumanI 

Idanlitlsr. 

Enter  ttie  code  Af  1,  AF2  or  AT_. 

4-6 

Routing 

loanMar. 

known  supply  source  ndnated 
on   ttie   supply   statue   card   m 
columna  67-69 

7.«) 

Alottiar 

Dopkcate  the  entries  from  ttie  last 

IMdsot 

status  card  received. 

data 

H-303.3    Use  of  DD  Form  1348m  as  p, 
cancellation.  / ;  ,.  ^   , .  ■ 

(a)  A  cancellation,  in  whole  or  in  part,  may 
be  initiated  by  the  requisitioner.  the 
supplementary  addressee,  the  activily 
designated  by  Ihe  code  in  card  column  54. 
Service  of  Agency  headquarters,  or 
authorized  Service  or  Agency  command 
elements, 

(b)  Preparation  of  the  DD  Form  1348m  for 
use  as  a  cancellation  shall  be  as  follows: 


Card 
columns 


1-3 
4-6 


Field/legend 


Oocumenl 


Roubng 

Menlifier 


Explanation  and  msttudions 


Card 
columns 

FiaM/lagsnd 

Explanation  and  makuctons 

7 

Media  and 
status. 

Enter  code  shown  on  requisition. 

a-22 

Stock 

Enter   stock   or   pert   numtier   as 

number. 

shown  on  requisition  or  on 
supply  status  card  when  such 
status  has  been  received 

23-24 

Unit  ot  Issue 

Enter  umt  ol  issue  aa  shown  on 
requisition  or  status  card 

25-29 

Quantity 

Enter  quantny  for  whKh  cancella- 
tion IS  requested 

30^ 

IXxMnent 

Enter   the   Document  tOumber  ot 

number 

the  requisition  lor  which  cancel- 
lation IS  requested 

44 

■Suffix  or 

Enter   Sutfor   Code   as   shown   m 

^ 

.    Demand. 

supply  sistus  card  when  appk- 

caWe:  otherwise  enter  Demand 
Code  from  requisition 

45-61 

■  ■  ■ - 

Enter  ttie  data  m  ttie  requisition  or 
supply  sutus  card 

62-64 

13atool 
tun. 

Jukan  date  ol  preparatxm 

66-60 

Aiottier 

Enter  data  in  ttie  requisition  or 

lieMs 

supply  status  card 

Enter  code  AC._  as  applicable  to 

a  cancekation 
Enter  code  for  last  known  source 

of  supply. 


(c)  Cancellation  requests  shall  not  be 
submitted  for  requisitioned  materiel  destined 
for  CONUS  contractor  activities  after  receipt 
of  shipment  status  information  advising  that 
shipment  has  occurred. 

(d)  Cancellation  requests  shall  not  be 
submitted  for  requisitioned  materiel  destined 
for  overseas  contractor  activities  after  receipt 
of  shipment  status  or  lift  information  advising 
that: 

(1)  The  materiel  has  been  shipped  by  air  or 
parcel  post, 

{2)  The  total  vahie  of  (he  materiel  is  less 
than  $200. 

(3)  Tlie  materiel  was  shipped  ntore  than: 

(i)  Ten  days  previously  by  air  to  an  APOE, 
or 

(ii)  Forty-five  days  previously  by  surface  to 
aWPOE. 

H-303.4     Use  of  DD  Form  1348m  as  a 
requisition  modifier. 

SeeH-307. 

H-304    Preparation  and  use  of  messages. 

H-304.1    General. 

Requisitions,  followups.  and  cancellations 
fnay  be  transmitted  by  messages  when  lime 
is  of  the  essence  and  other  means  are  not 
considered  appropriate. 

H-304.2    Limitations. 

When  messages  are  used  for  any  of  the 
foregoing  purposes,  each  transmission  shall 
be  limited  lo  a  maximum  of  seven 
transactions  or  the  contents  of  a  single  page, 
whichever  is  greater.  When  explanatory 
comments  are  required,  the  appropriate  entry 
shall  be  entered  on  the  line  immediately 
following  each  transaction.  All  transactions 
on  a  single  message  must  be  intended  for  the 
same  elements  within  Ihe  recipient 
processing  point;  i.e..  the  routing  identifier 
codes  must  be  identical  on  all  transactions. 

H-304. 3    Use  of  messages  as  requisitions. 
The  Tirst  line  in  Ihe  body  of  the  message 
shall  contain  the  words  "MILSTRIP 
Requisition(s)".  Thereafter,  each  transaction 
shall  be  numbered  commencing  with  number 
1  and  Ihe  first  66  columns  of  data,  except  that 
dividing  slashes  (/)shall  be  inserted,  and 
divided  exactly  as  shown  in  H-202.4.  Each 


transaction  shall  consist  of  18  separate  field 
lengths  of  data. 

H-304.4    Use  of  messages  as  cancellations, 
followups  and  requisition  modifiers. 

Cancellations,  followups  and  requisition 
modifiers  by  message  shall  be  in  the  same 
formal  as  that  shown  for  a  sample 
requisition,  except  thai  the  first  line  in  the 
body  of  the  message  shall  be  shown  as 
"MILSTRIP  Cancellation(s)".  "MILSTRIP 
Followup(s)."  or  "MILSTRIP  Requisition 
Modifierfs)".  as  appropriate.  Data  shown  on 
cancellations  and  followups,  except  Ihe  first 
element  of  data  which  will  show  Ihe  correct 
document  identifier,  shall  be  a  i«peat  of  the 
original  requisition  as  changed  by  the  latest 
status  received.  An  exception  to  this  general 
rule  is  that  a  cancellation  of  part  of  the 
quantity  originally  requisitioned  will  contain 
the  quantity  to  be  cancelled  in  the  quantity 
field.  An  enljy  in  a  requisition  modifier 
document  may  differ  from  that  in  Ihe  original 
requisition  only  to  reflect  the  data  to  be 
modified.  A  modifier  document  may  be 
initiated  to  change  a  Priority  Designator  and/ 
or  the  Required  Delivery  Date  or  the  Media 
and  Status  and/or  Distribution  Code  in 
conjunction  with  Priority  Designator  and/or 
Required  Delivery  date  changes.  When  the 
priority  of  an  item  ordered  changes  but  the 
quantity  required  i6  different  from  the 
quantity  previously  requisitioned,  a  new 
requisition  shall  be  submitted  for  the  quantity 
required  under  the  new  priority, 

H-304.5    Confirmation  copies. 

When  requisitions  are  relayed  by  electrical 
message.  fx>nfirmalion  copies  are  not 
required  by  the  supply  source  and  shall  qot 
be  forwarded. 

H305     Telephone  and  radio  requisitions. 

H-305.1     General 

Under  exceptional  circumstances  when 
other  methods  of  transmission  are  not 
adequate,  requisitions  may  be  submitted  by 
telephone  or  radio.  When  considered 
necessary,  reqixisitions  will  be  prepared  on 
DD  Form  1348  or  DD  Form  1348m.  as 
appropriate,  and  read  lo  Ihe  supply  source  by 
telephone  or  radio  in  exact  columnar 
alignment. 

H-305.2    Confirmation  copies. 

When  requisitions  are  relayed  by 
telephone  or  radio,  confirmation  copies  are 
not  required  by  the  supply  source  and  shall 
not  be  forwarded. 

H-306  Formats  for  status,  replies  to 
followups,  and  replies  to  cancellation 
requests. 

The  formats  used  by  military  processing 
elements  (i.e.,  depots,  inventory  control 
points,  inventory  managers,  etc.)  in  furnishing 
status  and  in  replying  to  followups  and 
cancellation  requests  are  as  follows: 

(a)  Exception  status,  see  H-611; 

(b)  100%  supply  status,  see  H-611: 

(c)  Shipment  status,  see  H-612; 

(d)  Reply  to  followup.  see  H-613: 

(e)  Reply  to  cancellation  request,  see  H- 
614. 
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H~307    Submtasion  and  use  of  requisition 
modifier  documents. 

(a)  A  requisition  modifier  document  may  be 
initiated  by  the  requiaitioner  or 
supplementary  addressee  to  modify 
previously  submitted  requisitions  when  the 
required  dates  for  previously  requisitioned 
materiel  must  be  changed  to  prevent  work 
stoppage  at  industrial/production  activities 
engaged  in  repair,  modification  or 
manufacture  of  primary  weapons,  equipment 
and  supplies. 

(b)  The  activity  initiating  a  requisition 
modifier  document  will  be  responsible  for 
furnishing  notification  of  such  action  to  other 
interested  activities,  such  as  the  requisitioner 
and  the  supplementary  addressee.  The 
requisition  modifier  document  will  be 
transmitted  to  the  last  known  source  of 
supply. 

(c)  Supply  sources  will  process  requisition 
modifier  documents  to  provide  for 
modification  of  requisitions  on  back-order  or 
modification  of  requisitions  for  which 
materiel  release  orders  have  not  been 
processed  to  storage  activities.  The 
corresponding  original  requisitions  in 
process,  and  materiel  obligations,  will  be 
recycled  in  accordance  with  Service/Agency 
policy,  and  normal  processing  actions  will  be 
continued  to  accommodate  the  modifier 
priority  designator  or  required  delivery  date. 
Requisitions  which  have  been  submitted  to 
procurement  sources  for  direct  delivery  of 
required  items  are  not  required  to  be 
modiHed.  When  requisition  raodirier 
documents  are  processed,  the  original 
requisitions  identified  by  document  numbers 
of  the  modifier  documents,  will  be  suspended 
from  processing.  Should  the  original 
requisitions  be  held  on  backorder.  upon 
receipt  of  the  requisition  modifier  document, 
the  priority  designators  and/or  required 
delivery  dates  will  be  amended  in 
accordance  with  the  requisition  modifier 
documents.  Procurement  sources  will  be 
advised  of  the  priority  designator  and/or 
required  delivery  date  amendments. 
Modification  of  materiel  release  orders  is  at 
the  discretion  of  the  Military  Services  and 
Agencies.  Supply  sources  will  furnish 
requiring  activities  with  the  latest  supply  or 
shipment  status  information  when 
modification  of  materiel  release  orders  will 
not  be  accomplished.  In  those  instances 
where  the  Services  or  Agencies  elect  to 
modify  materiel  release  orders,  materiel 
release  order  modifier  document  will  be 
prepared  as  a  result  of  processing  the 
requisition  modifier. 

(d)  Storage  activities,  upon  receipt  of 
materiel  release  order  modifier  documents, 
will  cancel  the  original  materiel  release 
order.  Identification  of  these  latter  documents 
will  be  accomplished  by  matching  the 
document  numbers  of  modifier  documents 
with  document  numbers  of  materiel  release 
orders  having  been  previously  received.  The 
modifier  documents  will  be  processed  in  the 
normal  manner  prescribed  for  materiel 
release  orders. 

(e)  In  those  instances  where  requisition 
modifiers  are  received  and  modification 
action  cannot  be  taken  due  to  no  record  of 
the  requiaition/MRO.  the  following  actions 
will  be  taken: 


(1)  Requisition  processing  points  will 
process  the  requisition  modifier  document  as 
a  new  requisitioa 

(2)  Storage  activities  will  process  the 
materiel  release  order  modifier  document  as 
a  new  materiel  release  order. 

(f)  When  storage  activities  receive  materiel 
release  order  modifier  documents  and 
shipment  action  applicable  to  the  original 
materiel  release  order  has  been 
accomplished,  no  action  will  be  taken 
relative  to  the  modifier  document. 

(g)  Document  Identifier  Codes  to  b«  used 
on  requisition  modifier  documents  are  listed 
inH-e02.2. 

H-308    Submission  and  use  of  followup 
(request  for  improved  ESD). 

(a)  A  follo«vup  requesting  improvement  of 
Estimated  Shipping  Dates  (ESDs)  contained 
in  previously  furnished  supply  status 
documents  may  be  initialed  by  prime 
contractors.  These  followup  inquiries  will 
contain  Document  Identifier  Code  AFC  in 
card  columns  1-3  and  the  data  from  the 
previously  received  supply  status  document 
in  card  columns  4-80.  The  AFC  documents 
will  be  prepared  only  for  transactions 
applicable  to  Priority  Designators  01-08.  The 
necessity  for  such  inquiries  will  generally 
result  from  such  conditions  which  necessitate 
receipt  of  materiel  prior  to  expiration  of 
certain  dates. 

(b)  When  determination  is  made  that 
improvement  in  ESDs  can  be  accomplished, 
supply  status  documents,  containing  the 
revised  ESD  in  columns  70-73.  will  be 
transmitted  to  status  recipients  designated  in 
the  original  requisitions.  When  actions  taken 
by  management  do  not  result  in  improved 
ESDs.  status  recipients  designated  in  the 
original  requisitions  will  be  provided  the 
latest  status  applicable  to  the  requisitions 
concerned  with  the  requests  for  ESD 
improvement. 

H-309    Submission  and  use  of  followup  on 
cancellation  request  document. 

(a)  A  followup  to  obtain  the  status  on  ■ 
previously  submitted  cancellation  request 
may  be  submitted  by  the  requisitioner.  the 
supplementary  addressee,  or  the  activity 
designated  by  an  alpha  character  in  card 
column  54.  The  followup  will  be  processed  as 
a  cancellation  request  by  the  supply  source, 
provided  that  the  original  cancellation 
request  was  not  received. 

(b)  The  followup  on  a  cancellation  request 
will  be  prepared  by  originating  activities 
completing  all  prescribed  data  elements  for 
cancellation  requests.  (See  H-302.4  and  H- 

303.3.)  Document  Identifier  AK .  as 

appropriate,  will  be  entered  in  Card  Columns 
1  through  3.  Followups  on  cancellation 
requests  will  be  transmitted  to  the  last 
known  source  of  supply. 

Part  4 — Release/Receipt  Documentation 

H-400    Scope  of  part 

This  part  sets  forth  instructions  for  the 
preparation  and  use  of  the  MILSTRIP 
documentation  prepared  by  the  military 
supply  activity  to  accompany  Govemmenl- 
fumished  materiel  to  rontractor*. 


H-40I    General. 

AH  contractor  receipts  of  GovemmeBi- 

fumished  material  under  MILSTRIP  will  b« 
accompanied  by  a  Release/Receipt 
Document  (DD  1348-1)  (see  H-202J) 
prepared  by  the  military  supply  activity, 
regardless  of  whether  shipment  is  in  response 
to  a  contractor's  requisition  or  is  the  result  of 
action  by  a  military  supply  activity.  The 
military  supply  activity  will  supply  a 
minimum  of  three  copies  of  DD  Form  134S-1 
with  the  materiel.  Additionally,  if  an  advance 
copy  of  a  bill  of  lading  is  received,  a  copy  of 
the  DD  Form  1348-1  will  be  attached. 

H-402.    Responsibilities. 

On  Military  Department  originated 
requisitions  for  Government-furnished 
materiel,  it  is  the  responsibility  of  the 
originating  Military  Department  to  ensure 
that  the  contractor  is  furnished  a  cross 
reference  between  the  requisition  document 
and  the  contract  number.  The  requisition  will 
be  treated  as  a  supply  directive  and  the 
originating  Military  Department  will  provide 
the  contractor  the  required  cross  reference 
by: 

(a)  Ensuring  that  the  contract  number 
appears  on  the  documentation  accompanying 
the  shipment,  i.e.  on  the  DD  Form  1348-1;  or 

(b)  Furnishing  the  contractor  "supply 
directive  memoranda",  cross  referencing  the 
requisition  document  number  to  the 
applicable  contract  number. 

H-403    Exceptions  in  preparation  ofDD 
Form  1348-1. 

Release/Receipt  Document  (DD  Form  1348- 
1)  resulting  from  Materiel  Release  Orders 
prepared  by  DLA  activities  will  perpetuate 
requisition  submission  time  in  cohunns  21 
and  22  of  the  document. 

H-404    Data  entries. 

H-404. 1     Minimum  data  entries. 

The  minimum  data  entries  shown  on  the 
DD  Form  1348-1  shall  be  as  feUoswr 


Catumna 

Noti 

idifSiScason  or  aouroa  ol  data 

1-3 

OocumaM 

idiiium  th»  aourca  SoBaaum 
usad  to  prapwa  IX>  Fotm  I34e- 
1. 

Tha  roubnt  idamtai  ol  B«a  •hip- 

4-e 

noukng 

■tantlnSf 

pmgactMly. 

7 

MMkaand 

Tha   coda   ongnaS»   aaaignad  to 

lUtut 

Itw  raqiasiiion  document 

coda 

8-22 

Slock  or  pan 

Tha  Hoc*  or  pan  nun«iaf  ol  Sw 

numfaar. 

Sara  ahavwd  tSaa  M-403  ( 

23-24 

Unla«  ■«<•... 

Tha  una  o<  Maua  ct  atack  or  part 
nufnbv  baaig  ahipfiad. 

25-29 

Ou«Hily _.. 

Tha  quanaiy  baviQ  tnippad. 

30-43 

DoewnaM 

Tha   documanl   nunitMr   of^jnaly 

nun*ar. 

aaanrioii  to  Iha  raguaHion. 

44 

SuMi        _   - 

Bianit,  ■  tfta  docuraani  rapreaanCs 
ampmanl   o<   Via   total  quanaiy 

P»oprian  <*arMlar  la  aaalfnM) 
to  nScaia  a  partal  »i»n 
*«PP«1 

4S-S0 

»MWleniuM. 

Tha  coda  aa  ahoMti  on  Sw  ong»- 

"^ 

nalMquMon 

addraas. 

SI 

St^al 

Da 

u-as 

Fund  ooda 

Da 

54-6* 

QaMwaan 

Da 

57-M 

Do 

SO-61 

Do 

<2-64 

Raquirad 
datvaiy 
data.. 

Da 
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Columna 

Ham 

Idamiiicakon  of  aoufca  ol  data 

6»-«e 

Bank 

Leave   tHark  or   perpetuMe  <lau 

dDcumeM. 

Tha  nutaig  idBntifie<  code  (rf  any) 
•ppeamg  n  coKjmn*  67-69  ot 
Iha  source  document  kjentrties 
Via  activity  ikrecting  release  ol 
•lainaMriel 

Ostnbution  system  management 
code*  as  prescittosd  by  Vw  ootv 
Vaclng  Mitilary  Oepanmenl  w 
Agency  (See  H-eiS ) 

The  uni  pnce  ol  Via  clem  bamg 
releas«< 

67-«e 

70-73 
74-«0 

Routing 

idantifier 
code 

codas. 

Untpoce 

H-404J:    Other  data. 

In  order  to  accommodate  the  various 
distribution  systems  and  equipment.  DD  Form 
1348-1  provides  blacks  for  entry  of  other 
data.  The  use  of  these  blocks  with  the 
exception  of  block  5  is  optional:  but.  when 
used,  they  shall  contain  the  following: 

Block  and  Data  Which  May  be  Entered 

A    The  shipping  point  identified  by  name 

and /or  code. 
B    The  consignee  by  name  and  address  and/ 

or  code  listed  in  DoD  Activity  Address 

Directory. 
C     Repeat  of  data  entered  in  the 

snpplementary  address  field  (oolumns  45- 

50). 
D    The  project  and /or  oode.  if  any. 
E    The  extended  value  of  the  tranaaction. 
F    The  location  from  which  materiel  is  to  be 

selected. 
C    Coded  cargo  data. 
H    The  nimiber  of  issue  ufl>t«  In  a  package. 
I    The  unit  weight  applicable  to  the  unit  of 

issue. 
I    The  unit  cube  applicable  to  the  unit  of 

issue. 
K     Uniform  freight  classificatitMi. 
L    National  motor  freight  classification. 
M    Percentage  of  first  class. 
N    Physical  Security /Pilferage  Code. 
O    Date  of  document  preparation. 
P    Supply  Condition  Code. 
Q    Quantity. 
R     For  internal  use. 
S    For  internal  use. 
T    Stock  or  part  number  of  item  origiaally 

requested,  if  other  than  item  released. 
U    Freight  classification  nomenclature. 

V  For  internal  use. 
W    For  internal  use. 

X     Item  nomenclature. 

Y  For  internal  uae. 

1-4    Shipper  and  receivers  use. 

5     Block  5  of  DD  Forms  1348-1  will  reflect 
the  shipping  container  number  and  the 
total  number  of  containers  in  a  shipnr«enl 
under  the  rules  contained  in  paragraph 
5J.4  of  MIL-STD  129.  The  shipping 
container  number(s)  will  indicate  the 
specific  container's)  in  which  the  item 
reflected  on  a  DD  Form  1348-1  is  packed. 
EXAMPLE:  7/12;  container  number  7  of  a 
12-contaiaer  shipBeDt.  When  an  item  is 
shipped  in  more  than  one  container  c(f  a 
shipment,  the  container  numbers  and 
numbo' of  containers  will  be  entered  in 
block  S  aa:  3.  5,  7/12:  container  3,  5.  and  7 
of  a  12-eon(ainer  shipment. 

6-10    Shipper  and  receivers  use. 


AA-FF    Provided  for  any  special  nutes  or 
instructions  deemed  appropri^ite. 

GC     Provided  for  any  special  notes  or 
instructions  deemed  appropriate.  For  Air 
Force  Govemment-fumished  materiel  the 
Expendability-Recoverability-Repair  Code 
(ERRCJ  shall  be  entered  in  block  GG  by  the 
shipping  activity. 

11-15    Self-explanatory. 

H-405    Document  distribution.  Distribution 
of  the  individual  copies  of  DoD  Single  Line 
Item  Release/Receipt  Doctmient  (DD  Form 
1348-1)  shall  be  as  follows: 

(a)  Original  is  retained  by  the  distribution 
point  (shipper): 

(b)  Two  copies — to  consignee  with 
materiel; 

(c)  One  copy — to  consignee  attached  to 
outside  of  No.  1  shipping  container  after  use 
for  picking,  packing  and  item  identification; 

(d)  One  copy  • — to  consignee  with  advance 
copy  of  the  bill  of  lading; 

(e)  One  copy — transportation  copy  retained 
by  the  distribution  point  (shipper). 

Part  5 — Requisition*  for  Government- 
Furnished  Materiel  (GFM) 

HSOO    Scope  of  part. 

This  part  sets  forth  instructions  for  the 
preparation  and  use  of  the  MILSTRIP 
documents  for  requisitioning  Government- 
Furnished  Materiel  (GFM). 

H-501    General. 

(a)  The  Management  Control  Activity 
(MCA)  is  a  DoD  Component  activity 
designated  to  initially  receive  and  effect 
control  over  contractor  initiated  requisitions 
for  GFM  to  support  commercially  performed 
maintenance  contracts  and/or  requirements 
which  would  be  supplied  from  the  DoD 
wholesale  supply  system. 

(b)  Requisitions  for  GFM  may  be  initiated 
by  ftie  responsible  Service/ Agency  or, 
subject  to  the  terms  of  the  contract,  by  the 
contractor. 

H-302    Preparation  of  requisitions  for 
govemment-furrtished  moterJel  (CFMJ. 

(a)  Contractor  initialed  requisitions  for 
GFM  will  reflect  the  appropriate  Servioe/ 
Agency  Code.  MILSTRIP  Appendix  B2.  and 
requisitioners  account  number  in  cc  30-35. 
Requisitions  initiated  by  DoD  maintenance 
contractors  will  be  processed  through  the 
MCA.  DoD  maintenance  contracts  will 
specify  a  Routing  Identifier  (Rl)  Code 
applicable  to  the  MCA  for  entry  in  cc  4-6. 
Also,  the  contract  will  specify  that  an  "M" 
will  be  entered  in  card  column  40.  MILSTRIP 
Appendix  B7,  and  that  the  last  eight  positions 
of  the  Procurement  Instrument  identification 
Number  (HiN)  will  be  entered  in  cc  73-80  of 
all  requisitions  prepared  by  the  contractor. 

(b)  Supply  sources  receiving  MILSTRIP 
requisitions,  modifiers,  passing  orders, 
referral  orders,  followups.  redistribution 
orders  and  cancellations,  irrespective  of 
method  of  transmission,  will  process  soch 
transactions  in  accordance  with  MILSTRIP 


procedures.  Supply  sources  will  validate  the 
data  elements  and  codes  in  these  documents 
and  accomplish  changes  thereto,  continue  the 
processing  action,  or  reject  the  documents,  as 
indicated.  See  MILSTRIP  Appendix  B16  for 
appropriate  requisitioiJMransaction  status 
codes. 


Code  or  dBta 

Ent^  m  cafd  ootumn  blank  or  noorrad 

procaaiing 

EiHMPkan— Raiact  mttan  al  k«a  ol  Sta 

takowmg  oonditiens  eust. 

(1)  Documer«  ktefHifiar  •— 

AO      (nequa«<on).  or 

AM      (Mod«»0  or 

AT      (Fo«o«upl. 

aoH 

(2)  CC  M  conlara  one  ol  S«e  lolOMng 

codes;  X.  E.  U  Q.  U". 

ana 

(3)  CC  40  conlams  an  "W. 

and 

Coda  "V. 

an« 

(5)  Supply  soMoe  s  not  the  MCA  lor  the 

oomrad 

Medn  and  Status 

Process  as  0 

Stock  Number  or 

Raiact 

Apprcpaals 

Hem 

Manakeatlon. 

UnlallSKis 

Eniar   oooact  una  ot  issue   or    reject. 

«>-"•»»- - 

Raiacl 

Diaeard 

DMS 

Aaiaet 

fiiritf 

Wajacl 

Oanand 

frocaai  as  racumif. 

SumMamentary 

It  not  aNecMd  by  Vie  S«nal  Code,  pno- 

Address 

&9nal _ 

Beiect. 

Fund 

H   not   altacted   by   Sigtwl   Cede,   er  d 

Signal  Code  •  0  ar  M.  piacmt.  o«ar- 

Knse.  reied 

Dwsibuaan ._ 

Process  as  Mank. 

Proiact  Cods 

Prooaat  as  blank. 

Pnority 

quired  Delivery  Date  tIeW.  demand  n 

net  NMCS  end  no  OSDJJCS  Protect 

Code  •  asiiqnsd.  enter  Pnonty  Dee^- 

nator  15. 

(2)  N  Code  999  IS  entered  m  naqured 

Delivery     Date     Field    or    OS0<XS 

Proieet  Cods  is  assigned  er  demand  is 

NMCS.  aniar   Pnonty    Designaior   03. 

(3)  M  date  a  m  Requreo  Deirvery  Date 

Fold  and  no  "X    or    S    is  eniered  m 

(4)  M  dale  a  ii  Raqured  Oekvery  Date 

FiaW  and  "A' .    X".  or  -S'   «  eniB«d 

*i  cc  62.  enter  Pnonty  Destgnaior  15 

(5)  11  espedrted  handling  signal    555'  s 

entered  m  ce  S2-64  end  PO  Ot-OS  m 

cc  60-«1.   prooeas   mmedwlely  attar 

NMCS  m  accordance  «■«  Vie  pnonty. 

11  PO  09-15  is  entered  m  cc  60-61. 

process  m  eccordsnce  wlt^  the  pnonty 

V  Viere  a  «i -N"  «.  oc  62  end  PO  01-08 

Date 

m  cc  60-61.  process  K  expedned  han- 

dkng  signal    555  '  ■  anUnH  ■  cc  62- 

64.  process  H  there  s  an  "N  '  n  cc  62 

end  PO  09-15  »i  ce  60-61    Wank  Via 

anaiy  «i  oc  62-64  and  pnoess  ■>  sc- 

coittence  anOi  the  pner%   in  a«  OMar 

caees.  procaesas  blank. 

Advice 

Process  as  War* 

*  When  shipment  is  aceompUshed  by  a  method 
not  retjuiriitg  tiackup  docvtnentation  to  a  movement 
document  ti.C-  parcel  post.  Coveniment  inick.  etc.). 
this  oopy  will  bie  destroyed  by  the  shipping  point. 


(c)  Rejection  of  MILSTRIP  documents  wilJ 
be  accomplished  only  after  an  attempt  has 
been  made  to  correct  the  questionable  data 
element  or  code.  When  rejection  actions  arp 
applicable  to  more  than  one  data  element  nr 
code  and  no  other  reject  status  code  is 
applicable,  the  rejection  will  use  Status  Codr 
CA. 
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H-503    Requisition  processing  and  related 
actions. 

(a)  Management  Control  Activities  (MCAs). 
when  processing  DoD  Maintenance 
Contractor  initiated  requisitions  for 
Government  Furnished  Materiel  (CFM).  will 
utilize  the  following  procedures. 

(1)  Management  Control  Activities  (MCAs) 
receiving  maintenance  contractor  initiated 
requisitions  (AO_).  modifiers  (AM  _),  and 

foliowups  (AT ).  irrespective  of  method  of 

transmission,  will  process  such  transmissions 
in  accordance  with  procedures  prescribed 
herein.  Based  upon  criteria  furnished  by 
Procurement/  Contracting  OfPices.  MCAs  will 
validate  the  data  elements  and  codes  in  these 
requisitions  and  accomplish  changes  thereto, 
reject,  or  continue  processing  action,  as 
indicated  l>elow. 


Code  w  data 

elemeni 

Entry  n  card  cotumn  b4ank  or  (ncorrect 

S<oc<i  N'jmtMT 

II  blanli  or  mcorrect.  reiect    Verify  part 

Fie« 

numtMr    or    Natnnal    Stock    Numtwr 

agMnat  contract  lo  determine  auttionty 

Hx  contractor  cssue  and  conlmoe  proo- 

tmng  or   feted  it   determined   to  be 

unauttionzed 

Quanny 

If  blank,  reiect  If  determined  lo  be  e>- 
cesarv*.  process  on^Mie  and  reiect  or 

cor««nue  processing 

Requ*sitKyi6r 

and   cc    40   contains   an     M".    venfy 

reqwsilionng    authority    and    contmua 

processing  or  reiect  as  appropnale   N 

correct  and  cc  *0  does  not  contain  an 

~M".    toneard    requisition    to    suppty 

source  tor  normal  processing 

Dwlntailian 

Enter  the  dninbulion  code  tor  me  MCA 

arx)  contnue  processing 

Contract 

Reiect  «  contract  •  not  on  MCA  file*. 

Wenlihcation. 

Rejection  of  documents  will  be  accomplished 
only  after  an  attempt  has  been  made  to 
correct  the  questionable  data  element  or 
code,  (f  rejection  actions  are  applicable  to 
more  than  one  data  element  or  code  and  no 
other  reject  status  code  applies,  reject  using 
MILSTRIP  Status  Code  CA. 

(2)  The  Services/Agencies  will  assign  a 
unique  Routing  Identifler  (RI)  Code  and 
Distribution  Code  to  each  MCA. 

(3)  Following  validation  of  contractor 

initiated  requisitions  (AO).  modifiers  (AM ) 

and  foliowups  (A )  for  Government- 
Furnished  Materiel,  the  AO .  AM .  or 

AT transaction  will  be  forwarded  to  the 

appropriate  supply  source,  through  DAAS. 
with  the  following  changes  entered  in  the 
document: 

(i)  Routing  IdentiHer  (RI)  Code,  cc  4-6  will 
be  blank. 

(ii)  The  Distribution  Code  of  the  MCA  will 
be  entered  in  cc  54. 

(iii)  The  contract  identiHcation  will  be 
deleted  from  cc  73-60. 

(iv)  Management  Code  "Y"  will  be  entered 
in  cc  72. 
DAAS  will  route  all  contractor  initiated 

requisitions  (AO_).  modifiers  (AM ).  and 

foliowups  (AT )  of  Government  Furnished 

Materiel  coming  from  a  MCA  (i.e..  "M"  in  cc 
40  and  "Y"  in  cc  72)  to  the  correct  supply 
source. 

(b)  The  MILSTRIP  System  requires  that 
supply  sources  or  Management  Control 
Activities  (MCAs)  provide  status  data  to 
designated  activities  as  notice  of  action  taken 


or  being  taken  on  MILSTRIP  documents 
received,  using  status  codes  in  MILSTRIP 
Appendix  B16.  Activities  to  receive  status 
data  and  the  type  of  data  required  are 
designated  by  entry  of  a  Metlia  and  Status 
(M&S)  Code  in  cc  7.  MILSTRIP  Appendix  84. 
A  signiTicant  Distribution  Code  in  cc  54  also 
designates  monitoring/control  offices  to 
receive  all  status  data.  In  addition  to  supply 
sources  furnishing  status,  the  Defense 
Automatic  Addressing  System  (DAAS)  also 
generates  status  in  selected  situations  as  a 
result  of  editing  the  stock  number  field  of 
requisitions.  The  DAAS  status  is  furnished 
using  the  unique  Dl  Code  of  AE9  and  the 
DAAS  RI  Code  (from)  is  cited  in  these 
transactions. 

(c)  F.xception  Supply  Status  is  any  of  the 
following  supply  sources  or,  as  indicated. 
Managem«nt  Control  Activity  (MCA)  action 
decisions,  alone  or  in  combination: 

(1)  Backorder 

(2)  Procurement  for  direct  delivery, 

(3)  Partial  issue  and  partial  other  action: 

(4)  Substitution: 

(5)  Change  of  unit  of  issue: 

(6)  Requisition  rejected  (supply  source  or 
MCA); 

(7)  Passing  Order 

(8)  Referral  Order 

(9)  Cancellation  Acknowledgment: 

(10)  Any  circumstance  which  predicts  that 
issue  may  not  be  made  within  the  time 
frames  established  for  the  assigned  priority 
designator. 

(d)  Management  Control  Activities  (MCAs) 
will  be  responsible  for  furnishing  Rejection 
Status  for  requisitions  processed  by  that 
activity.  Supply  sources  will  be  responsible 
for  maintaining  and  furnishing  current  supply 
and  shipment  status  as  provided  below.  For 
these  purposes,  accessible  requisition  history 
records  will  be  maintained  by  MCAs  and 
supply  sources  for  a  minimum  of  six  months 
after  completion  of  shipment  or  cancellation, 
to  provide  timely  response  to  foliowups. 
MCAs  will  maintain  requisition  history 
records  indexed  by  Procurement  Instrument 
Identification  Number  (PUN)  until  contract 
termination. 

Part  6— Codes  and  Other  Data 

H-600    Scope  of  part. 

This  part  sets  forth  the  codes  and  other 
miscellaneous  data  and  instructions  for  their 
use  by  contractors  in  the  preparation  and 
interpretation  of  MILSTRIP  documents. 

H-601    Service  assignment  codes. 

(Blocks  9  and  14 — Manual.)  (Columns  30 
and  45 — Mechanical.)  Service  assignment 
codes  are  designed  to  accommodate  service 
identity  and  use  of  specific  fields  or  columns 
without  duplication  by  other  services.  Service 
assignment  codes  are  as  follows: 


Code 

Col- 
umn 
30 

Use 
45 

Service 

U 

X 

X 

Oatonaa  Lognbc*  Agency  (For  Con- 
Mctor*  Use  Only) 

Code 

Cot- 
urm 
30 

Use 
45 

Service 

C 
O 

L 

E 

X 

X 

X    . 
X 

X 
X 

X 

X 

Army  (For  Contractor  Us*  Only) 
NMy    (For    Contractor    Ua*    Onlyt 

(Contactors       not       Mad       n 

OoOAAO) 
Manna  Corp*  (For  Contractors  Us* 

Only). 
Mr  Fore*  (For  Contractors  Use  Only) 

H-602    Document  identifier  codes. 

(Block  1 — Manual.)  (Columns  1,  2.  and  3 — 
Mechanical.) 

H-602. 1    General. 

The  document  identifier  code  provides  a 
means  of  identifying  a  given  transaction  (i.e., 
requisition,  cancellation,  followup,  supply 
status,  etc.)  to  the  system  to  which  it  pertains 
and  further  identifies  such  data  as  to  its 
intended  purpose  and  usage.  This  code  will 
furnish  personnel  with  the  ability  to 
recognize  the  data  and  then  to  perform  the 
operation  dictated.  When  used  in  conjunction 
with  electronic  computers,  it  will  enable  the 
equipment  to  select  the  appropriate  programs 
and  mechanically  assimilate  and/or  react  to 
the  data. 

H-602.2    Entry. 

The  document  identifier  is  a  mandatory 
entry  on  all  requisitions  and  related  products 
entering  the  supply  distribution  systems 
under  MILSTRIP.  Document  identifier  codes 
are  as  follows: 


Cakjmns 

1.13 

A01 

n«M*to" - 

Natxmal  Slock  Humbm 
(NSN)/MATO  Stock  No 

A02 

For  onriias   sfupment   «nth 

A04 

fleqiNaition 

For  ov*rs***  shipment  iMth 
ottwr' 

AOS  ■ 

Retiunifeon  .  . 

exception  data. 

AOA 

Reqiaailion  .     . 

For  domestic   shipment   with 

MSN/NATO  Stock  f<o 

AOe 

Part  Number 

AOO 

R«qui*ilion 

other' 

AOE' 

nequiiition 

exception  data. 

ACt 

CancilWion 

By  reqwsitiooer  (cols  30-35) 
By   supplemeniary  addiestee 

AC2 

Cancimion 

(001*45-50) 

AC3 

CanPiitlalion 

By  c»d  cokjiwt  54 

AF1 

Foloanip     .     . 

By  raqaailionw  (cols  30-35). 
(cols  45-50) 

AF2 

Falomjp 

AF3 

Foltowup..... 

By  card  column  54 

AFC 

FolOMUP 

(Raqueat  tar 

tars  a*  requests  to  supply 

Improvwl  ESO). 

source*   to   nut*   action* 

•d  shippKig  deles  provided 
w\  supply  status  transac- 
*on* 

A£t 

Supply  s«»tu*.- 

For  raqwsilioner  (col*  30-35). 

AE2 

Supp^  statu* 

(cols  45-50) 

AE3 

Supply  Statue 

For  C*d  Cokjmn  54 

AE9 

Supply  Status 

From  me  Oeteose  Automatic 
Addressing  System  (OAAS): 

a  To  actwi***  idenefwd  by 
MtS  Cod*  (cc  7).  and/or 
Olatnbuaon  Code  (cc  54)  to 
advise  of  me  rerouting  or 
c«iange  to  a  MILSTRIP  req- 
ui**on  document  a*  r*- 
•«^ed  by  Ihe  Scopty 
Staiua  Code  (cc  65-66) 
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Cohjrana  | 

1.2.3 

b    To  activity  in   cc   30-35 

when    Ihei    M&S    Code'  Is 

-O".  and  6c  54  is  Mank  or 
InvaM  to  advise  o<  iwoul- 
mg   or   change    to   a    MIL- 

STRIP  requisition  docurneni 
as  reflectad  by  Oi*  Supply 
Sutus  Code  (cc  66-66). 
c.  To  actvitie*  m  cc  30-35. 
45-50,  and  54  to  advise  of 
reieclien    of    e    MILSTRIP 
requaltion  dooumar«  as  re- 

nectsd    by    Supply    Statu* 

Code  (ee  95-66) 

d.  To  "From"  Routing  Identifi- 

«f    Cod*     (cc     74-76)    to 

advise  of  the  rerouting  of 

an  A3  .  (Passing  Order),  or 

A4_  (Retanal  Order). 

ASI  _.-  .. 

Shjpmarti  Status.. . 

For  tmmtMtoim  (sols  30-35). 

AS2 

Shipment  Status   .1 

For  nyptamaraary  addressee 
(ools  46-50). 

AK1„. 

FoNowupon 
CaneeSatatt 
NaquaM. 

ay  reqwslMonar  (ools  10-35). 

AK2  ..„_.. 

Foftaawpon 

By  ■yplementary  addressee 

CaneaMnn 

«oals46-SO). 

Requeet 

AKS... 

FoltoiiMjpan 
(Cancellation 
Request 
(Process  as 
canoeaatien  H 
ongrat 
1   cancellation 
'   not  received). 

By.ecM. 

AM1.. 

nmnaiHon 

ModMer. 

NSN/NATO  Stock  Number. 

AM2... 

RaquWIion 

ModMar. 

Part  Number 

AM4.. 

RequWIton 

For    overseas    shipment/with 

ModMer. 

other' 

AM5... 

ReqiMUon 

For    overseas    shipment/with 

ModMar. 

exception  data. 

AMA.. 

RequWtton 

For    domestic    shipmeot/with 

Modifiw. 

NSN/NATO  Stock  Number. 

AMB  . 

Raquadion 

For    dortwstic    shipment/wrth 

ModHi*. 

PartNkjmber 

AMD. 

Requisition 

For    domeebc    aftvment/with 

ModiliW. 

other' 

AME  . 

RequiMtion 

For    domestic    slupmenl/wim 

Modifier. 

exception  data. 

ATA... 

FoHoimjp 

For    domestic    Sh0ineiit/wim 

(Praoaasas 

NSN/NATO  Stock  Number. 

Slock  Nun«)ar 

Rwgusitiontf 

onpinM 

Requirtloniial 

racewed).    . 

ATp.. 

Followup 

For    domestic    shipmant/with 

(Process  as 

.Part  flumber. 

Itaquailionif 

ongmal 

Requisition  not 

racened). 

ATO._ 



Faloi»up 

For   domestic    tftipmenl/with 

i|<Proca*as 

ottiai. 

Requisitionif 

origmal 

RequiatfKMt  not 

IWM««. 

ATE... 

FoftMiup 

For    domestic    shipment/wim 

(Process  as 

exception  data. 

Requadnn  » 

1 

ongmal 

Requisition  not 

received) 

ATI... 

FoltoiMp 

For    oversees    shipment/wih 

(Prooaaaas 

NSN/tMTO  Stock  Number. 

■  * 

Raquiaitioni 

orfQjnil 

RaqiMlion  itol 

racaarad). 

at; 

.._ 

-.... 

Follomw 

For    oversea*   shipment/with 

■■1 

(Process  as 

Part  Number.      . 

■1 

Raquisiaoni 

1 

Qngifltal 

HsquaAon  not 

itcaweiQ.          1 

;                               ! 

1.2.3 

AT4 

Foltowup 

rOT    ovsrscss    shipfnont/wftti 

(Ptocaaaaa 

ottwr. 

Requisitionif 

origmal 

Requisition  not 

racaivad). 

AT5 

For    oMrsaas    shtpmant/iMm 

(Process  as 

exception  data. 

Requisition  K 

orignal 

R»rin*i*0B  not 

received). 

AU1 

Replyto 
cancellation 
i«quast- 
anipfiiant 
status. 

To  requisitioner  (cols  30-35). 

AU2 

Repfyto 

To  supplementary  addressee 

cancellation 

(cols  45-50). 

request- 

ahipinent 

status. 

AU3 

ri*pi>  to 
Cancellation 
raquesl- 
ahipmai* 
■lahi*. 

Teoe54. 

'  Processing  activrty  wifl.  by  screerang  of  documerrls.  as- 
cerlatn  whether  requisition  or  passing  action  contains  a 
Nat'onal  Slock  Number  or  other  Pan  Number  or  NATO  Slock 
Number  II  data  can  be  acted  upon  without  need  tor  iLailwr 
passing  actions.  Ihe  digjl  m  column  3  shall  be  changed  lo 
correspond  w«h  correct  Natnnat  Stodi  Number.  Pan  Number 
or  MATQ  Sloa  Number 

'  For  use  when  requisition  or  related  document  contains 
other  Natnnal  Slock  Number.  Part  Number,  or  NATO  Stock 
Nurrtwr  (le .  Plant  Equipment  Code  (PEQ  No,  DoD  Ammu- 
nition Numtjer.  etc ) 


H-603    Stock  number  entries  (rules  for 
entry). 

H-603. 1    National  stock  number. 

(a)  When  a  13-digit  National  Stt>ck  Number 
is  applicable: 

(1)  The  Federal  Supply  Class  (FSC)  shall  be 
entered  in  columns  8  through  11.  and 

(2)  The  National  Hem  Identification 
Number  (NUN)  shall  be  entered  in  columns  12 
through  20. 

Exanyle: 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

8 

3 

2 

0 

0 

0 

i 

2 

"  3 

1 

2 

3 

4 

Blank 


Military  Departments  cognizance  symbols, 
stratification  codes,  fraction  symbols, 
condition  codes,  etc.,  are  never  to  be  entered 
in  columns  8  through  20. 

(b)  When  codes  are  required  in  addition  to 
the  Natiooal  Stock  Numbier  to  properly 
identify  the  item  and  these  codes  are 


recognizable  to  the  initial  processing 
inventory  manager  or  depot,  these  codes 
shall  be  entered  in  columns  21  through  22.  If 
less  than  two  digits,  entry  shall  be  made  in 
column  21. 
Example: 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

8 

3 

2 

0 

0 

0 

1 

2 

3 

1 

2 

3 

4 

1 

or 

Blank 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 

5 

6 

0 

0 

0 

1 

2 

3 

1 

2 

3 

4 

A 

B 

H-W3.2.    NATO  stock  number. 

When  a  13-dig)t  NATO  Stock  Number  is 
applicable: 

(a)  The  NATO  Supply  Class  (FSC)  shall  be 
entered  in  columns  8  through  11, 

(b)  The  two-digit  NATO  Country  Code 
shall  be  entered  in  columns  12  and  13,  and 


(c)  The  seven-digit  NATO  Identification 
Number  (NIIN)  shall  be  entered  in  columns  14 
through  20. 
Example: 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


H-603.3    Manufacturer's  pari  number. 

(a)  When  a  manufacturer's  part  number  is 
applicable,  the  manufacturer's  identity  code 
(Federal  Supply  Code  for  Manufacturers) 
shall  be  entered  in  columns  8  through  12. 
Entry  shall  commence  in  colunm  8  and 


Blank 


progress  lo  the  right.  Spaces  not  required 
shall  be  left  blank. 

(b)  The  manufacturer's  part  number,  if  10 
digits  or  less,  shall  be  entered  in  columns  13  . 
through  22  progressing  from  left  to  righU  with 
unrequired  spaces,  if  any.  left  blank. 
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(c]  When  a  manufacturer's  part  number 
exceeds  10  digits,  the  entire  manufacturer's 
code  and  part  number  shall  be  entered  in  the 
"Remarks"  space  and  properly  identified.  The 
construction  of  part  numbers  will  conform  to 
the  requirements  of  the  OlOS  Procedures 
Manual  (DoD  4100.39-M). 

(d)  If  a  stock  number  or  manufacturer's 
part  number  is  not  known  but  a  description 
or  publication  reference  is  available  to 
adequately  identify  the  item,  and  such 
reference  is  meaningful  to  the  processing 
point,  the  Stock  or  Part  Number  Field  shall  be 


left  blank  and  the  descriptive  or  reference 
data  shall  be  entered  in  the  "Remarks"  space. 

H-603.4    Other  numbers. 

When  other  than  a  National  Stock  Number, 
part  number,  or  NATO  Slock  Number  is 
applicable  (i.e..  a  Plant  Equipment  Code 
(PEC).  DoD  Ammunition  Number.  locally 
assigned  number,  etc.).  the  following  rules 
apply: 

(a)  If  IS  digits  or  less,  it  shall  commence  in 
column  8  and  progress  to  the  right,  with 
unused  spaces  left  blank. 
Examples: 


example.  "063"  for  4  March.  (See  Julian  day 
calendar  in  H-609.) 

(d)  Entries  in  columns  40  through  43  may  be 
numeric  or  alphabetic  characters  to  indicate 
the  serial  number  of  the  document  and  may 
be  assigned  at  the  discretion  of  the  document 
originator.  The  serial  number  shall  not  be 
duplicated  on  the  same  day.  The  use  of 
alphabetic  characters  can  serve  to  provide 
for  block  assignment  by  Service/Agency 
designated  activities.  The  following 
.alphabetic  codes  have  been  reserved  for  use 
in  column  40  as  indicated: 


(Less  ttian  Fifteen  cftgitsi 

8 

9 

10 

11 

12 

13 

14         15         16 

17 

18 

19 

20 

21         22 

1 

2 

3 

4 

5 

6 

7           8           9 

1 

2 

3 

Blank 

(Fifteen  digits) 

8 

9 

10 

11 

12 

13 

14         15         16 

17 

18 

19 

20 

21         22 

1 

2 

3 

4 

S 

6 

7           8           9 

1 

2 

3 

4 

5          6 

Code 


(b)  If  16  digits  or  more,  the  entire  number 
shall  be  entered  in  the  "Remarks"  space. 

H-603.5    Additional  rules. 

Column  3  of  the  document  identifler  code 
(see  H-602)  is  significant  to  the  type  of 
number  entered  in  columns  8  through  22.  as 
follows: 

(a)  Any  requisition  containing  a  National 
Stock  Number/NATO  Stock  Number, 
irrespective  of  additional  codes  in  columns  21 
and  22.  must  have  a  "1"  (for  overseas 
shipment)  or  an  "A"  (for  domestic  shipment) 
entered  therein  unless  additional  data  is 
contained  in  the  "Remarks"  space. 

(b)  Any  requisition  containing  a  part 
number  must  contain  a  "Z"  or  "B"  unless 
additional  data  is  entered  in  the  "Remarks" 
space; 

(c)  Any  requisition  containing  a  Plant 
Equipment  Code  (PEC).  DoD  Ammunition 
Number,  or  locally  assigned  number,  etc., 
must  contain  a  "4"  or  "D"  unless  additional 
data  is  entered  in  the  "Remarks"  space. 
When  additional  data  are  entered  in  the 
"Remarks"  space,  regardless  of  the  content  of 
any  columns  of  the  requisition  (including 


J... 

K... 
L.. 
M 

columns  8  through  22),  column  3  must  contain 
a  "5"  or  "E"  and  the  requisition  must  not  be 

transceived.  When  these  requisitions  are  Jf- 

mailed,  the  envelopes  will  be  conspicuously  q 

marked  "MILSTRIP  EXCEPTION  DATA  R  ".. 
REQUISITIONS". 

H-604    Document  number  entries. 

s... 

H-604. 1    General. 

These  instructions  for  document  number 
entries  are  applicable  to  both  requisitions  7:" 

and  tum-ins  for  columns  30  through  43 —  y" 

manual  requisition  (DD  Form  1348), 
mechanized  requisitions  (DD  Form  1348in). 

H-604.2    Composition. 
The  document  number  is  a  non-duplicative 


number  throughout  the  MILSTRIP  system  and 
is  constructed  of  four  basic  elements  as 
follows: 

(a)  Service  (coiunui  30), 

(b)  Rei)ulsitioner/shipptng  contractor 
address  (columns  31  through  35), 

(c)  Julian  date  (columns  36  through  39),  and 

(d)  Serial  number  (columns  40  through  43). 
Example: 


Sannca 

30 


RequMionar/shipping  conlraclar 


Swill  numlMr 


31 


32 


33 


34 


35 


36 


37 


39 


42 


43 


H-604.3    Entries. 

(a)  The  entry  in  column  30  (service)  always 
shall  be  the  appropriate  character  from  H-601 
that  indicates  the  service  or  other 
governmental  element  ownership  or 
sponsorship. 

(b)  For  requisitions,  the  entry  in  columns  31 
through  35  indicates  the  activity  address  code 
of  lt)e  requisitioner.  It  may  also  indicate  the 
intentt^ consignee  or  ship  to  address.  (See 
H-605.)  Apr  tum-ins.  the  entry  in  columns  31 
through  3^ indicates  the  activity  address  code 
of  the  contractor  making  the  lum-in.  Activity 


address  codes  are  published  in  the  DoD 
Activity  Address  Directory.  (See  H-210.) 

(c)  Entries  in  columns  36  through  39  (date) 
shall  always  be  numeric  and  will  be  the  date 
of  transmittal  from  the  requisitioning  activity 
to  the  appropriate  supply  source  as  follows: 

(1)  Column  36  shall  indicate  the  last 
numeric  digit  of  the  calendar  year  in  which 
the  document  was  transmitted.  For  example. 
"5"  for  1975.  "6"  for  1976.  etc.;  and 

(2)  Colujnns  37  through  39  shall  indicate  the 
numeric  consecutive  day  of  the  calendar  year 
on  which  the  document  was  transmitted.  For 


Explanation 


To  KianMy  raquWiona  raaultng  Irom  mierogalions 
u(  (ha  InmiiuuaSuii  Raquvamemt  Information 
Sydam  (aaa  OoO  4iao.2l-M) 

Te  idanWy  raquwlion*  tubmitlad  to  OPOS.  OPOO. 
or  GSA  tor  tmonm  proparly  locatad  at  a  OPOO 
thai  ia  raquaaled  as  a  raiult  ol  ravwunng  manual 
icraanifig  tats.  ag.  Excass  Personal  Properly 
Uala  (EPPIJ.  GSA  Regional  Catalog  hstings 

To  KtenMy  requaikone  tuOmmed  at  OPOOs  whioh 
result  trom  physical  screening  of  properly  at  trie 
OPOO  This  type  of  screening  is  referred  to  as 
"Local  Area.  Screerw^"  without  ar>y  consider- 
ation o4  the  distarKa  traveled  t>y  the  screener 

To  idenlify  contractor  initialed  reqwsilions  lor  Gov- 
ernment Furmstied  Material  (GFM)  to  support 
commeroaMy  parlormed  maintenance  contracts^ 

Reserved 


To  idanlity  requisitions  sutimtted  to  DPOS/OPOOs 
Irom  InvarMory  Control  ^oims  or  Integrated  Mate- 
nel  Managers  based  on  a  Inal  asset  screervng 
notice  of  surplus  personal  properly 

To  idenlrfy  requoitions  subnutted  to  DP0S/DPIX>8 
Irom  Inventory  Control  Poms  or  Integrated  Male- 
nel  Managers  based  on  a  Front  End  Screening 
nonce  o<  excess  personal  property 


neiarvad. 

To  identify  Manne  Corps  ownership  of  materiel 
applicable  to  Contractor  Inventory  Utilization 
Group  (CIUG)  Procedures 


(e)  Air  Force  transactions. 

(1)  For  requisitions  in  support  of  Air  Force 
maintenance  (repair,  modification,  PDM) 
contracts  and  for  turn-in  of  GFM,  the 
contractor's  activity  address  code  (EZ 
number)  as  published  in  Section  3  of  the  DoD 
Activity  Address  Directory  shall  be  entered 
in  columns  30  through  35  (blocks  9  and  10 — 
manual)  of  the  requisition  or  columns  30 
through  35  of  the  turn-in  document. 

(2)  An  EY  number  shall  be  used  when  the 
materiel  being  turned  in  was  received  in 
support  of  any  other  type  contract  such  as 
production  or  research  and  development. 

(3)  The  procuring  activity  shall  request 
Headquarters  Air  Force  Logistics  Command 
(LOZM8)  to  assign  EY  and  EZ  activity 
address  codes  when  such  codes  are  not 
included  in  the  DoD  Activity  Address 
Directory  (DoD  4000.2S-D).  Requests  shall 
indicate  the  specific  code  needed. 

(4)  The  Contract  Administration  Office 
(CAO)  shall  advise  Headquarters  Air  Force 
Logistics  Command  (LOZMS)  of  all  required 
changes  to  EY  or  EZ  activity  address  codes 
(e.g.,  contractor  name  changes  and  mail  or 
freight  addresses).  The  CAO  shall  also 
promptly  notify  HQ  AFLC/LOZMS  of  EY  or 
EZ  activity  address  codes  for  cancellation 
actions  when  the  contractor  no  longer  has  Air 
Force  contracts. 
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!^-605    Signal  codes  (column  51). 

ff-605.1    General.  :!;-:••?■ 

The  purpose  of  the  signal  code  is  two-fold 
in  that  it  designates  the  fields  containing  the 
intended  consignee  (ship  to)  and  the  activity 
to  receive  and  effect  payment  of  bills,  when 
applicable.  All  requisitions  and  documents 
resulting  therefrom  used  under  MILSTRIP 
shall  contain  the  appropriate  signal  code. 

H-S05.2    Coding  structure  and  meaning. 

(a)  When  the  materiel  is  to  be  shipped  to 
the  activity  indicated  in  cblumns  30  through 
35  (requisitioner).  the  signal  code  shall  be  as 
follows: 

(1)  Code  "A"— Bill  to  the  activity  in 
columns  30  through  35. 

(2)  Code  "B"— Bill  to  the  activity  in 
columns  45  thi'ough  50. 

(3)  Code  "C— Bill  to  octivity  designated  by 
column ^2.  However,  if  the  third  digit  of  the 
document  identifier  is  "5"  or  "E",  the 
Remarks  block  may  indicate  other  billing 
information.  (See  H-606.) 

(4)  Code  "D"^No  billing  required  (free 
issue).  Not  to  be  used  on  requisitions 
submitted  to  General  Services  . 
Administration. 

(b)  When  the  materiel  is  to  be  shipped  to 
the  activity  indicated  in  cofumns  45  through 

50  (supplementary  address),  the  signal  code 
shall  be  as  follows: 

(1)  Code  "J" — Bill  to  the  activity  in  columns 
30  through  35. 

(2)  Code  "K"— BilUo  the  activity  in 
columns  45  through  50. 

(3)  Code  "L" — Bill  to  activity  designated  by 
column  52.  However,  if  the  third  digit  of  the 
document  identifier  is  "5"  or  "E",  the 
Remarks  block  may  indicate  other  billing 
information.  (See  H-606.) 

(4)  Code  "M" — No  billing  required  (free 
issue).  Not  to  be  used  on  requisitions 
submitted  to  General  Services 
Administration. 

H-606    Fund  codes  (columns  52  and  53). 

H-e06.I    General. 

(a)  The  fund  code  is  provided  for  the 
specific  use  of  the  requisitioner.  when 
directed  by  the  Military  Department  to  enter 
a  code  that  will  indicate,  to  the  distribution 
system,  that  funds  are  available  to  pay  the 
charge  when  and  where  received.  In  addition, 
this  fund  code  will  be  perpetuated  by  the 
distribution  system  in  all  follow-on 
documentation.  The  fund  code  construction  is 
the  responsibility  of  the  appropriate  Military 
Department. 

(b)  A  secondary  use  for  the  fund  code  field 
has  been  provided  when  the  signal  code  in 
column  51  (see  H-e05)  is  "C"  or  "L".  to 
indicate  the  activity  that  is  to  be  billed.  When 
the  signal  code  (column  51)  is  "C"  or  "L".  the 
first  position  (column  52)  of  the  fund  code 
shall  contain  an  alphabetic  character  which 
will  indicate  the  activity  to  receive  the  bill. 

(c)  When  the  third  position  of  the  document 
identifier  (column  3  is  "5"  or  "E"  and  column 

51  is  "C"  or  "L",  the  information  in  the 
"Remarks"  field  may  indicate  other  billing 
information. 

(d)  Requisitions  submitted  to  Defense 
Supply  Centers,  other  Departments,  and  the 
General  Services  Administration,  shall 


always  contain  a  fund  code,  unless  the 
materiel  requested  has  been  offered  without 
a  reimbursement,  in  which  case  the  signal 
code  (column  51)  will  be  "D"  or  "M"  (free 
issue)  and  the  fund  code  Held  shall  be  blank. 
The  submission  of  a  MILSTRIP  requisition 
citing  a  fund  code  constitutes  sufficient 
authority  for  release  of  materiel  and 
subsequent  billing  therefor.  The  billing 
activity  shall  always  perpetuate  the  fund 
code  cited  on  the  requisition. 

(e)  Intra-Service  requisitions  (transactions 
other  than  (d)  above)  may  or  may  not  require 
entries  in  the  fund  code  field  dependent  upon 
the  Department  regulations. 

(f)  Service  use  of  fund  code  with  signal 
code  "C"  or  "L"  in  column  51  will  be  as 
follows: 

(1)  Air  Force — in  accordance  with  H-806-2; 

(2)  Army — not  applicable; 

(3)  Navy — not  applicable; 

(4)  Marine  Corps — ^not  applicable;  and 

(5)  Defense  Logistics  Agency — not 
applicable. 

(g)  Fund  code  entries  are  required  in  turn-in 
documents  for  Government-Furnished 
Materiel  prepared  by  Army  contractors. 
These  entries  will  he  as  directed  by  the 
contracting  officer.  Fund  code  entries  are 
required  in  turn-in  documents  prepared  by 
other  service  contractors  only  when 
specifically  requested  by  the  contracting 
officer.  In  such  cases,  the  contracting  officer 
will  provide  the  fund  code  to  be  used. 

H-606.2    Air  Force  entries  in  fund  code 
(columns  52  and  53). 

(a)  Air  Force  contractor  activities,  when 
directed  by  that  Department,  submitting 
requisitions  to  Defense  Supply  Centers,  other 
Departments,  and  the  General  Services 
Administration  for  base  funded  items,  shall 
enter  a  two-digit  fund  code  in  which  the  first 
position  (column  52)  shall  always  l>e  a 
numeric  (used  with  signal  codes  "A",  "B", 
"J",  and  "K"  in  column  51). 

(b)  Air  Force  contractor  activities 
submitting  requisitions  to  Air  Force  depots, 
when  funding  is  not  a  condition  of 
requisitioning,  shall  leave  columns  52  and  53 
blank  (used  with  signal  codes  "D"  and  "M"  in 
column  51), 

(c)  Air  Force  inventory  managers,  when 
passing  requisitions  for  centrally  funded 
items  to  Defense  Supply  Centers,  other 
Departments,  and  the  General  Services 
Administration  shall  enter  a  two-digit  fund 
code  in  which  the  first  position  (column  52) 
shall  always  be  the  appropriate  alphal>etic 
character,  as  listed  below,  identifying  the 
depot  obligating  the  funds  and  to  effect 
payment  (used  with  signal  codes  "C"  and  "L" 
in  column  51). 


Coda 

MMH 

AF 

Acctg  Diab  Sta  Nr  50S600. 

ASO/ACF. 
WPAFB.  OH  45433. 
Acctg  0M>  Sta  Nr  668800. 
AJF^C/ttCF  EdwwdS  AFB  CA  93523 

AN 

AW._ 

BN 

BW    .. 

CC ..„_ 

CN _. 

CW 

06 

Acctg  Oisb  S4a  Nr  678100. 

ESO/ACF. 

Hanscnm  AFB.  MA  01731. 

Acctg  Dab  Sta  Nr  67S200. 

USAFA/ACF.  USAF  Academy.  CO  80840. 

Acctg  Onb  Sta  Nr  662400. 

ESMC/ACF. 

DW 

EM 

EN 

Code 

AdMty 

EW 

Pathck  AFB.  FL  32925. 

FF  FM  FU..-.. 

Acctg  Oisb  Sta  Nr  503200. 

FJFNFW    .. 

2852  ABG/ACF. 

FK  FH _... 

MeOellan  AFB.  CA  95652. 

GF  GM  QW.. 

Aoctg  Dnti  SU  Nr  504400. 

GJ  GR 

2849  ABG/ACF. 

GK  GU 

Hil  AFB.  UT  84056. 

HF  HM , 

Aoclg  Disb  Sta  Nr  503100. 

HJ  HR 

2854  ABG/ACF. 

HK  HW , 

Tlr*ar  AFB.  OK  73145. 

LF  IM 

Acog  Oob  Sta  Nr  503300. 

ULR 

2853  ABG/ACF. 

LK  LW J 

MM 

Acctg  DIsti  Sta  Nr  503600 

MN 

63  MAW/ACF. 

MW 

NM  NW.._ 

Acctg  Diab  Sta  Nr  503000 

MS 

27SO  ABG/ACF 

NO -.- 

WPAFB.  OH  45433. 

PFPMPU 

Acctg  Diat)  Su  Nr  504300. 

PJPNPW 

2851  ABG/ACF. 

PK  PR 

Kelly  AFB.  TX  78241. 

RM 

Acctg  Dob  Sta  Nr  662300. 

1606   ABW/ACF,   Krtland   AFB.   NM  87117. 

Aoctg  Dnb  Sta  Nr  667300 

AEOC/ACF   Amoki  AFS  TN  37389 

RW-... 

SN 

SW 

TM    . 

Acdg  Osfc  Sla  Nr  594100. 
4382  AEROSG/ACF 

TN 

TW  

Vandenberg  AFB,  CA  93437. 
Acctg  Disb  Sta  Nr  528500. 

UN 

UW 

6570  ABG/ACF  Broolu  AFB  TIC  78935 

VN... 

Acctg  Oisb  SU  Nr  527900. 
AO/ACF,  Egm  AFB.  FL  32542 
Acctg  Diab  Sta  Nr  503900. 

VW 

WN „ 

WW 

416  BMW/ACF.  GrWisa  AFB.  NV  13441. 

Aoctg  Disb  Sta  Nr  599100. 

2803   ABG/ACF.   Newark   AFS,   OH   43055. 

YF  YN 

Aoctg  Dab  Sta  Nr  594200. 
SO/ACF 

VJ  YW. 

YK 

Los  Angeles  AFS,  CA  90009. 
AFAFC/SAAC. 

3L 

3M 

ATTN:  FSRS.  Oenvar.  CO  80279. 

H-607    Advice  and  status  codes  (columns  85 
and  66). 

H-607. 1    General. 

(a)  The  advice/status  field  is  of  dual  use 
and  its  application  and  the  coding  structures 
are  dependent  upon  the  directional  flow  of 
the  documents. 

(b)  Advice  codes  (see  H-607.2)  are 
numeric/alphabetic  and  flow  from  requisition 
originators  to  initial  processing  points  and 
are  thereafter  perpetuated  into  passing 
actions  and  Release/Receipt  documents.  The 
purpose  of  advice  codes  is  to  provide  coded 
instructions  to  supply  sources  when  such 
data  are  considered  essential  to  supply 
action  and  entry  in  narrative  form  is  not 
feasible. 

(c)  Status  codes  (see  H-607.3)  are 
alphal>etic/alphabetic  and  alphabetic/ 
numeric  and  flow  from  supply  sources  to 
requisitioners  or  consignees  and  inform 
recipients  of  the  status  of  requisitions. 

H-607.2    Advice  codes— numeric/ 
alphabetic. 

(From  Requisitioner  to  Initial  Processing 
Point) 
(a)  General  Codes. 


Cokimna 

66 

66 

2 
2 

A 

Item  is  not  locally  obtainable  throui^  rnanu- 
(acture.  fabrication  or  procurement 

Requested  item  only  will  suffice.  Do  not  «ub- 
sWule/mterchange  Also  appkes  to  "Obso- 
lete"/"Inactivaled"  Items  prevwusty  refect- 
ed with  Status  Code  CJ.                * 
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Do  RO)  twok-anMr   Raiact  my  unUlea  quantt- 
tf  nol  mmtttlm  to  nwM  SOOinOO.  SulaH* 


Funwh  aact  quwtwy  faquwwu  (i  • .  do  not 

•diust  to  unn  Dae*  quanMy) 
Free  issue    Slock  ksis  or  ottter  puMcalm* 
wtoursenem  (to 
codes   O   or   M   on 


Cokimw 


Item  knomt  to  be  codHl  '^tiiutsle"  txH  iM 
lequred  tor  mmeitle  coiaumpaod  Sarv- 
CT  C0Bia»iatod/M«u»ej  subsnuae  •  ac- 
cepMtl:  N  uraWe  to  procue.  retecl  regui- 
Mon  MM  Stakis  Coii*  CJ 

(1)  Shp  n«>  itacta  or  flocks  haomg  rww 


la 


(tor 
tUMS): 

(3)  SkalagK  nnsaon  raquves  nmeasl 
slock  onty  (tor  ptmograpnc  Nm  or  tor 
aeoal  raqueaoienis  lor  ammuvbon  devKaa 
or  caitndgasj. 

(4)  AnanpelBrt  lasqe  raqures  IslesI  ex^ 
raaon  dalae  ooly  (lor  '-T'lurrit) 

Spaoal  laiMe  n^nmaal  tai  uae  m  Avtxxna 
nparilione    «ha>a   personal   salely   •   m- 


or  tiack-araar  any  unftiad 


Item  bamg  ie(»aiitinneri  tram  ConananMI 
Unted  Slates  puraMM  to  Itw  balance  ol 
laaymiMB  pKignm  (to  ba  aaad  only  by 
ovacaaaa  recpMikoae*). 

Oiana%  laaeclid  «i  queoaty  fieM  «i«en^ 
normal  (lemends;   heiietsi.  Vw  is  a  corv 


Do  ital 


I? 
C 


Nem  raqurad  «i  aae  rnrM—uui  length  aa 
aaprasaad  n  oc  2S^I0  and  uroi  o<  issued  si 
cc  23-24  No  ottier  conliguraaon  o  accapl- 
abla  and/or  multiiles  o«  ttw  urM  pack  we 
not  accanlabla- 

Itom  in»«ed  ■<  one  conaaaaua  Kwiai  as 
expressed  m  card  cokjmna  2S-29  and  the 
Urat  of  laaiia  n  card  cokjmns  n-2*  if 
raquranwnn  aicaid  »»  una  peck  larvtw. 
multiples  of  the  unit  pack  ara  accapuMa 

Oakver  to  Ha  uMnaia  conaigeee  by  •«  SDO 
or  ROO  amatad  hereon  or  cancel  n 


•  n  FSC  MID  (Lmeber 
ciMaed«i 
I  ipykiakmi  ■  tar 
and  kitosn.  Lun*er  yades  siaecialad  mti 

are  #t.   #e.   and  Salael 


Tks  mm  is^Msa  •  «  FSC  uao  (rywsd 
and  Veneer)  and  the  end  «a«  appkcakon  • 
tor  appeal  aiica  ol  both  skIbs  lelatw  to 
rabiiiala.  e^is.  ma  bktn-nm.  nm  ptfmm4 
■ode  laasLieliLl  aidh  ««s  arrk<-a*»ii  •  A- 
A  kaarior 

The  «em  raqured  •  m  FSC  SS30  (PVwmd 


•  aubeakded-lar  toee  aaue  at 
assets  above  the  Approved  Fane  '-niiir 
bon  Qbiactoia  on  a  <•  or  M  baaa  (awHca- 
Me  to1MAP/MASF  faquwdons  amy) 

lias  requwkBii  is  tar  eseals  localed  *i  tie 
OPOO  ackwkes.  aa  ai*>enieed  by  OPOS  tor 
when  Via  ra«»Maonar  deswn  to  raped 
materiel  prtar  to  jti^aieia  FW  or  kM  Use  o( 
I'M  coda  •  imaad  to  laqwsiamis  mm  J.  K. 
L.  R.  er  S  *i  ec  40. 

Ham  bang  raquaibenad  l«BS  bean  daaigaaled 
as  commerciatiYPe  item  UnaMa  to  aUMi 
Bern  from  Lmiiinen.iai 
suooty  01  raqueikora 
piisned  agamsl  Itw  FMS  case  feWacled  m 
cc  *ti-iO 

The  Item  regured  is  in  FSC  5510  (Lumber 
and  rKiiQisd  BasK  Weod  Mataneta)  and  ^e 
ead-uaa  awkcaaon  a  tar  Ngn  aivaanaca. 
catanaHy.  kan*ae  Lumbar  giMaa  aasfiii 
aled  ailh  ttaa  appkcation  ace  B  and  better. 
C  and  better,  O  and  befler 

The  Item  required  «  m  FSC  5510  (Lumbar 


and-uaa  appkcaHon  •  tor 

liainng.  Lumbar  grades  aaaoaaMd  mth  ll»s 

appkcakon  ara   #1.   ft   #3.   and  Satact 

Structural- 

The  Item  regured  is  n  FSC  5S10  (Lember 
and  HeWled  Basic  Wood  Mateneisl  and  me 
end-use  appkcation  is  lor  bght  framing 
Lumber  grades  associaied  wiw  tras  appkca- 
kon are  Construction.  Standard.  Economy. 
and  UhMy 

The  4em  laquead  •  m  FSC  5510  (Lumbar 
and  Ralated  Basic  Wood  MaMnalsl  wid  Iha 
and-iiaa  appkcation  a  tor  crakng.  boiong, 
dunnage,  btoctang.  or  braang.  Lumbar 
grades  asauuataO  «ith  iha  «)pkca«cn  are 
#2.  #3.  StmtlmiL  Economy  Common,  and 
U«My. 


to  CltK- 

Tha  piy- 

•aood  grades  associaied  mUfi  kae  appkca- 
■Bon  are  A-B  tntenor  and  Ertenor 
The  aem  requred  is  m  FSC  5530  (W)»uiid 
and  Wiaaii)  and  ttae  end-uee  appbcaboe  • 
tor  appnaranre  ol  one  tide  rnntme  etoenor 
smickjraa.  gable  ends  and  bukekos.  The 
plywood  gradi 

Ita  asai  ««arad  ■  *<  FSC  &5»  (Piyawod 
and  Veneer)  and  ttw  end-uae  appicabOQ 
only  one  side  w*   snow  retakve  to  wal 


Tka  item  naduvad  »  m  FSC  5530  (Plywood 
and  Veneer)  end  Ihe  end-aee  appkcakon  a 
MMea  to  cikiislij  foaia,  gaod  taae  tor 
pa««aM%,  catritor.  a«d  table  topa  Tke 
plreood  grades  associaied  axth  tha  appk- 
cakon are  B-8  am  B-C  Enerwr.  B-O  Inie- 
nar.  and  B-8  HOQ 

n«  aara  iaa»ad  •  ai  FSC  S6JD  (Ptmaoad 
and  Vaaaai)  and  die  end  eea  appkcakon  » 
relakve  to  outside  construction.  peNets. 
roof   dactang. 


entered  in  columns  71  ihratigh  73.  Supply 
status  codes  arc  as  follows: 


Cotamns 


as       m 


oomaeiars.  Tlia  plywDod  grades  aaauctaJ 
wab  aae  appkcakea  an  C-C  Ealaaor.  C-0 
Inienor.  and  COX 
Tfie  Hem  laqurad  s  »i  FSC  5510  or  5530  arvl 
bacauaa  al  the  aaigla  pwpoae  uae  ol  •« 
aem.  aanklBahea  ol  Urn  anil  eaa  appkca- 
kon ■  nol  narasiary  Eiawptaa  aittwi  FSC 
5510  are  a*  haidwood  Hams,  poles.  p*ngs. 


latfw.  dowels,  and  logs  Fiairnilei 
FSC  553C  are  all  treated,  kre  ralvdkni. 
boat  ar«  Btia>  cansauckon.  hardwood,  m- 
craft  kalpanal  and  lansar  aema 

EXCESS  TNAMSACTIOM  AOVCE  CXX3ES 

Oacumem  has  been  edMed  by  (MAS 
RacoBls  eidwala  mat  aeM  ■  eaneet  and 
that  ttie  adiviiy  idenMied  m  cc  *-€  m  the 
manag«ig  ICP/I*M« 


[h]  Afr  Force  Transactions  only. 


Cokinr» 

6S 

■ 

6 

» 

A 
B 

Raguaal  lor  abtomeni  of  ReparaM*  MitaneL 

FILL  or  KILL 
Request  tor  slxprnent  of  TOC  Matenel.  FILL 

or  KILL. 

H-607.3    Status  codes. 

Alphabetic/Alphabetic  and  Alphabetic/ 
Numeric,  From  Proce9«ing?>oint  »o 
Authorized  Activity. 

(a)  Supply  status.  Supply  •t»tiM  advises 
requisitioners  and  other  designated  statin 
recipients  of  on-lime  afaipments.  delays,  or 
rejection  of  q>ecif>c  yequisitions.  Latest  status 
c:an  be  determined  by  "transaction  dates'* 


Mem  bewg  proceaaeil  ler  rslnass  and  snip 
nienL  Tha  askmalad  slkppng  dale  a  cort- 
lamed  *\  cant  cokjmns  70-73  wtien  pcovid- 
ad  m  wsponee  to  e  foSew  op 
Nem  backordatad  aga«ist  a  dua-«<  slock.  The 
^kmaWd  ahlppvig  dato  for  releaae  of  ma- 
terial to  aia  cueumer  a  eontaetod  n  col- 
umns 70  through  73 

requstion  oentanwig  tha 
has  ^aen  baokordei  e J 
Long  delay  a  aniic<>eted  end  eakmaled 
shaiping  mu  a  *i  cokjmne  70-73  Mam 
Identified  m  stock  number  kaW  (or  "Yla- 
marks     lieM  if  stock  number  lieH  canrtol 

a 
not    an    suiomata/coordnalsd 
can  fee  tarraehed  Tke  pnoe  for  { 

it  in  cak<nns  74-«o    If  deseed. 
lor  ongmal 
and  sidimit  a  new  raiMi*U'i  lor  I 


Regus/bon  a  delayed  due  to  need  to  verify 
reguMemem  retative  to  autrxxued  appkca- 
kon. Mm  ieiiiiln,ekuii  wcnnRat  data,  or 
when  the  niant  to  proof e  lo  dvecf  OsIm- 
ery  a  known.  When  the  nlent  a  to  place 
lf<e  requirement  on  direct  delivery,  trie  esti- 
mated sXippmg  date  wi«  be  entered  m  can) 
columns  70-73  Upon  oaaiplabDn  of  renew 
or  procvemeni.  aikkkuiial  alatui  wa  be 
proveted  to  indK^ie  ackon  lakan 

Bepot/storege  activity  has  a  record  of  the 
MFIO  but  no  supporkng  transaction/record 
df  Me  ackon  tHian  (Depot/ storage  actnrty 
reaponae  to  CP  request  tor  WHO  status. 
tor  use  wdh  Ol  code  AE6  sMy) 

No  reixrd  dl  your  document  lor  whKh  your  01 
code  AF       loMowup  or  cancetatnn  request 

0)«i 

kon  laquaaL  subsetyiendy  recenw)  wmsi- 
kons  (AO  )  or  other  dooanants  (AM  . 
AT  )  wM  ba  returned  by  «•  supply  aourea 
with  BF  statoa.  Oaofekgatt  kMk  aaa  * 
nan  sail  catyieed.  suCma  ncpastaon  sang 
new  document  number  ■  * 

(2)  H  lateliiad  ei  reaponae  to  a  fooowup 
(AF  )  laqaaal.  mpftf  aaiaoa  acken  m 
process  subsequently  reoened  documents 
(AO  .  AM  .  AT  )  win  continue  under 
leguler  MN.STRIP  procedurae 

(3)  II  received  m  response  to  01  codes 
AFX/AFZ  loltowups  fiem  OPDS.  used  by 
shipping  activities  to  mdcaie  thai  no  slup- 
mem  had  actually  been  mads  or  that  m 
secard  of  shokaM  coiad  be  lecated. 

One  sr  more  ol  Ihe  lokowng  kalds  have  iieen 
Oianged 

(1)  Slock  fkjrrtoer  (as  the  reaufi  of  a 
toimalcaaMog  change) 

tA)  neqw^niieu  NSN  haa  baan  replaced 
by  or  mnenkdated  wdh  ftlSN  n  skxk 
number  field 

(B)  NSkI  a  assigned  to  part  number  mat 


tC)  FSC  hw  chenged  ku  kUlM  Temw« 
the  same  as  ongmally  leguraannad  Revaw 
NSkI  (FSC  «  NUN)  to  ensure  that  re<yjisH 
■kon  wider  piucess  a  for  (tnsed  item.  If 
tfSN  a  not  tor  daaaed  iam.  aubme  cancai- 
tokon  reiyiasl  to  aauroa  of  eupply 

(O)  FSC  has  cfiangad  but  tWIN  remains 
the  same  as  expressed  n  onqnai  transac- 
ban  [appliss  to  OoO  MILSTRAP  OZB  alalue 
aokkcakon  only) 

(2)  um  of  Issue  (as  ibe  lasuM  ol  a  tounal 
catalog  change) 

(3)  Requtsdioned  pen  rnjmber  ftas  been 
alenkkad  lo/iapiacad  tiy  »e  pan  -nwitoer 
reflected  m  me  slock  nuntoer  fnld. 

Examine  the  tsjarday  and  ural  prooeaa  aa 
a  resua  of  *ie  above  changea  Bevisa  ip- 
Pfopitato  iwords  sccordbigly  AdJkuial 
ttaka  sal  be  provided  by  ma  tmly  aouca 
to  wdicals  kalher  ackan  on  tsa  lacpilBii 
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Cokjmns 


66 


Serwce/coordmaled/approved  subsktuto/ 

•itercfiengeable  item,  idenkked  in  stock 
number  InW  w4l  be  suppked  Exairxoe  unit 
ol  asue.  quantity  and  unit  pnce  helds  lor 
possOle  changes  Revise  appropngte 
records  accordingly  Addittonal  statue  wiN 
be  provided 

Ouanlily  changed  to  conlorm  to  umt  pack, 
sdmst  the  due  n  records  accortkngly  Unit 
ol  asue  a  not  changed 

Notice  of  Avaitabaity  was  forwarded  to  the 
country  representative  or  Iretghl  lonrardar 
on  date  entered  m  cc  70-73 

Vour  document  a  lorwarded  to  activfty  mdl- 
caled  m  card  columns  67  through  69  For- 
ward all  luture  transackora  lor  this  itocu- 
mem  number  lo  that  ackvity  (also  appkes  to 

000  MILSTRAP  029  status  nokkcakora) 
Reguaition  being  processed  as  free  asue 

Signal  and  fund  code  ketos  corrected  as 
noted    Adfusl  local  lund  obkgalion  records 

•Mm  a  on  backorder  or  procurement  tor 
dvect  delrvery  Sfxppmg  ackon  wik  be  de- 
layed Revaed  estimated  sfxpping  daw  is 
cc  70-73 

Cancelled  Results  Irom  receipl  of  cancaka- 
bon  request  from  requaikoner.  coneignea, 
manager  or  other  authorized  ackvity  Also 
appkes  to  cancellations  lesulkng  Irom  dele- 
tion ol  an  activity  iiom  tt>e  OoOAAO  Oeob- 
kgate  Iutkis.  iI  appkcabie 

Cancaltod  Requsitioning  ackvity  autfioraed 
canceNafion  m  response  to  matenel  obkga- 
bon  vakdalion  request  fumahed  by  process- 
ing pomi 

Cancelled  Reguisrttonmg  activity  tailed  to  re- 
spond lo  materiel  obkgafeon  vakdakon  re- 
quest from  process*^  pant 

Item  being  suppked  against  your  Foreign  Mik- 
lary  Sales  Case  Oesignalor  rellecied  in  cc 
48-50.  or  your  Grant  Aid  Program  and 
Record  Control  Number  rellecied  m  cc  46- 
50    Tha  document  represents  a  dupkcale 

01  tfie  requmkon  prepared  by  the  U.& 
Military  Service 

Item  procured  and  on  contract  lor  direct  ship- 
mem  10  consignee  The  contract  sh^ipmg 
date  a  entered  m  cokjmns  70-73  Canceks- 
kon.  If  requested,  may  result  m  biking  tor 
contract  termnation  costs  and/or  kanapor- 
talion  costs  If  applicable 

Vow  FMS/ Gram  Aid  requsition  containing 
tha  document  number  has  been  received 
by  the  ILCO  and  subnMted  to  the  stnUy 
System  A  current  ESO  a  not  presently 
avaiiat>le  but  will  be  provided  by  aubee- 
()uenl  status  transactions  (may  t>e  used  tyy 
ILCOs  m  acknowledging  requisition  reoeipl 
or  m  reply  to  tokowup  when  ESOs  are  nol 
available) 

Reserved  lor  Air  Force/ DEPRA  mterfsce 

The  RAO  contained  m  the  ongv^al  requaikon 
a  unreakstic  The  date  n  cc  70-73  a  ttw 
dale  wfwn  matenel  wM  be  availabto 

Cancelled  Results  Irom  receipt  ol  canceka- 
kon  request  Irom  requisitioner.  consignee. 
manager  or  other  autfKirued  activity  Do  not 
deobkgale  funds  BOkng  for  matenel  or  con- 
tract Wnimabon  charges  wiH  be  made 

The  acSwty  idenktied  by  the  code  in  cc  4-6  a 
in  receipt  of  your  tokowup  request.  Ackon 
to  determine  current  status  and/or  improno 
ma  ESO  a  bekig  attempted  Further  staka 
wW  ba  fumahad. 

The  matenel  appkcabie  to  the  requaikon  re- 
quested lor  cancellation  has  been  dkrerled 
to  an  anemate  consignee 

Unt  pnce  change  The  lastest  umt  price  tor 
Ihe  Item,  xlenkfied  by  the  stock  a  part 
number  m  cokjmra  S-22.  a  rekected  in 
cokjmns  74-60 

Ouanmy  requested  for  caiK»llakon  or  diver- 
SKm  not  accompkshed 

The  activity  xjentified  by  the  code  in  columns 
4-6  a  in  receipt  of  yoitf  carx^ekation  ra- 
quest  Action  lo  cancel  ttie  demand  or  to 
dttan  the  appkcabie  shipment  s  bamg  at- 
tempted [}o  not  deobkgale  lunda  or  deleM 
due-in  Advice  of  hnal  ackon  wik  be  Iw- 
mshed  m  subsequent  status  transackona. 


•  H  requieikon  via  submission  of  a  new  docwrpent  number. 
sUntm  cancekakon  request  pnor  to  lurxf  deoMgakon  to 
ensure  againsi  polenual  dupkcale  ih^mtenl.-  . 

(b)  Rejection  codes.  All  inter-service 
rejections  shall  contain  "C"  in  column  65 
followed  by  an  alphabetic  or  numeric 
character  in  column  66  which  shall  furnish 
the  appropriate  "reason  for  rejection".  Items 
rejected,  if  still  required,  shall  be 
rerequisitioned  using  new  document 
numbers.  To  preclude  similar  rejection,  the 
requisitioner  shall  consider  the  reason  for  the 
previous  rejection  and  correct  or  adequately 
elaborate  on  the  new  requisition.  Rejection 
codes  are  as  follows: 


Columns 


'  Submit  a  new  requadion  usmg  a  new  document  number 
with  a  cunent  Jukan  date 


(1)  Imkal  provisions  of  tha  status  w«  be 
by  narrative  message  The  message  wW 
also  state  the  reasons  for  retecton 

(2)  When  provided  m  resportse  to  a  )ol- 
towup.  tha  status  wiN  be  sent  vie  ALTTCXMN 
and  rto  response  lor  reteckon  wiH  be  mckid- 
ed  When  received  m  response  to  a  tokow- 
up autfxxized  status  reopaents  may  request 
the  reasons  lor  retectKKi  offkrw  (by  mui 
message,  or  leleijhone)  if  ttie  irabal  nana- 
kve  message  contanmg  the  reasons  lor 
reteckon  cannot  tie  located 

Reiected  Inmal  requsition  requested  refection 
of  that  quantity  rx>l  available  for  imrriedate 
release  or  not  avaaable  by  the  SOO  or 
ROD  (Xiankty  keld  mdnates  quankty  not 
KHed 

Reiected  Appkes  only  to  requadxya  contain- 
ing NalKmal  Stock  Numbers  (NSNs)  lor 
Herra  withm  FSCs  5510  and  5530  One  of 
Ifie  fokowKig  reasons  appkes 

(1)  End-use  appkcatxxi  as  indicated  by 
unique  wood  products  aiMce  code  i*  not 
compalMe  with  the  item  ordered 

(2)  Advice  code  hekt  contains  other  tlian 
a  unique  wood  products  advce  code  or  a 
blank  Review  NSN  requisitioned  to  deler- 
mne  correct  item  requred  wfkch  a  compat- 
Me  wim  tfie  intended  end-use  appkcakon 
and  submit  a  new  requisition  If  it  a  defer- 
mmed  ttiat  tfie  ongmal  NSN  requsrton  a 
correct  and  m  unique  wood  product  advice 
code  aiipkes.  submit  a  new  requisition  usmg 
DO  Form  1346  or  SF  344  with  01  Code  A05 
or  AOE  idenkfymg  speaes/grade  requred 
and/or  end-use  appkcation 

Reiected  Unable  to  process  because  ol 
errors  m  tfie  quantity,  date  senal  number 
and/or  sigrul  code  fields 

(1 )  If  recerved  in  resporae  to  a  requisition 
and  tfie  matenel  a  skk  requred.  submit  a 
new  requaikon  with  conect  data  lieW  en- 
tries 

(2)  II  received  m  response  to  a  canoeNa- 
kon  request  and  matenel  a  not  required, 
submit  a  new  cancellakon  request  wrth  a 
valid  quantity  entry 

Reiected  Urvt  of  asue  stated  m  original  requi- 
sition. wfMch  a  reflected  m  card  cokjmm 
23-24  ol  tha  status  document,  does  not 
agree  wrth  ICP  umt  of  asue  and  cannot  be 
convened  If  skk  required,  submit  a  new 
requisition  with  correct  umt  of  issue  and 
quantity 

Reiected  Unable  to  idemify  requested  items 
Submit  a  new  requisition  and  fumsh  conect 
Nakonal  Stock  f4umber  or  part  number.  H 
conect  NSN  or  part  number  a  unknown  or 
if  pan  number  a  correct,  sutxnit  a  new 
requisitpon  on  00  Form  1348-6  fumahmg 
aa  much  dau  as  a  available  SF  344  may 
be  submitted  by  authorized  activities 

Reiected.  Requisition  submitled  to  incorrect 
smgle-manager/tecfinical  aennce/datribu- 
kon  depot  or  Management  Conkol  Activity 
(MCA)  and  correct  source/MCA  cannot  be 
determmed  Research  lor  correct  source/ 
II4CA  and  submit  a  new  requaibon 

Reiected. 
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(1)  Mem  Coded  (or  bamg  coded)  "obao- 
lele"  or  "nackvaled"  Item  m  stock  namtiar 
keld.  If  drfferem  from  item  requsiboned.  can 
be  turnahed  as  a  sut>stitute  Umt  pack  of 
the  substitute  item  is  m  74-80 

(2)  If  ottered  substitute  a  desired,  subnul 
a  new  requaikon  wim  subsMule  kem  stock 
number 

P)  If  only  on^nal  item  a  desred.  subrrM 
a  new  requaikon  lor  procurement  on  DO 
Form  1348-6  SF  344  may  be  submmed  by 
authorized  ackvibes.  (See  Appendn  A  of 
DoO  Manual  4140  17-M)  Cue  advice  code 
2B  Fumah  technical  data,  e.g.,  end  Hem 
usage,  component,  make,  modal,  aane*. 
aenal  nuntoer.  drawmg.  piece  and/or  part 
nmber  rnanual  reference.  appkcaUe  pubk- 
caton 

(4)  Reiected  OoO  MIlSTRAP  OTA  Asael 
Support  Request  submmed  for  obaolele/ 
nackve  NSN  wtuch  cannof  be  supported. 
(Appkes  to  OoO  MILSTRAP  DZG  Transac- 
bon  Refects  only ) 

Reiected  Unable  to  procure  No  subsktole/ 
miercfiangeable  item  a  available  Returned 
tor  supply  by  tocal  issue  ol  next  higher 
assembly,  kit  or  components  Suggest  lab- 
ncation  or  canmbakzaboa  11  rwt  available, 
submit  a  new  requa«on  tor  next  hrgper 
aaaembly.  kit  or  components. 

Reiecied  ConVaclor  requaikon  containing  an 
"M'  m  cc  40  a  to  be  processed  nkaky  by 
a  Management  Control  Ackvity  (IvICA)  Req- 
usition entries  nkcate  drect  submaaoa 
Research  for  correct  imCA  arx)  subrrat  a 
new  requsitKXi 

Reiected  Fund  obkgakon  nol  ated  and/or 
Item  B  not  or  no  kxiger  kee  asue  Submit 
new  funded  requisition 

Reiected  Source  of  supply  a  hxal  manutac- 
Iwer.  tabncakon.  procurement  or  dkact  or- 
dereig  from  Federal  Supply  Scheduto.  If  no 
available  kx:ally.  or  ackvity  lacks  procure- 
ment aulhorrty.  submit  a  new  requaNan 
with  Advice  Code  2A 

Rejected. 

(1)  Hem  requested  a  commtnS  or  service 
regulated  or  controked  Submit  a  new  requ- 
sition ttvough  appropriate  cfiarmels. 

(2)  Requaikon  a  for  a  controked  sub- 
stance/item and  Ship  To"  address  a  not 
autfnnzed  recipient  as  designated  by 
parent  ServK^/AgerKy  headquarters. 

(3)  Requisition  a  lor  Govemment-Fur- 
rastied  Matenel  (CFM)  and— 

(A)  Item  a  not  authorized  by  terms  of 
contract; 

(B)  Contractor  a  not  aulfionzed  to  requ- 
s«on  GFM: 

(C)  Contract  xfentified  m  requaikon  a  not 
regotered  at  MCA. 

Reiected  Quantity  requsitioned  a  suspect  of 
error  or  indicates  excessive  quantity  Partal 
quantity  bemg  suppked  Ojantity  held  m  tha 
kansackon  reflects  quanmy  reiected.  If  re- 
quirement sWI  exats.  submit  a  new  requai- 
kon lor  me  requred  quaniMy  usmg  Advice 
Code2L 

Reiected  Item  prematurely  requisitioned.  The 
affective  date  for  requsikonmg  a  contained 
in  Card  Cotomra  70-73 

R^ected  item  not  available  oi  is  a  nonma*- 
able  Item  wfiose  transfxxtation  costs  are 
uneconomical  Local  procurement  s  sutfxv- 
ized  for  tha  requsikon  only  H  item  cannot 
be  tocalty  procured,  submit  new  requaikon 
usmg  Advice  Code  2A. 

Reiected  Unable  to  identify  the  'Ml  to"  and/ 
or  ship  to'  address  as  designated  by  the 
signal  code  or  the  signal  code  a  mvabd  N 
skH  required,  submit  a  new  requsnion  wim 
vakd  data  laid  entries 

Rejected  Subsistence  item  not  available  lor 
resale  Reserved  lor  troop  issue  only 

For  sutjsalence  only  Reiected  Requested 
Item  a  not  avadable  nabonally  [}o  not 
requisikon  tha  Nem  until  advised  t>y  Vie 
activity  identified  m  card  cofurrm  4-6. 

Rejected  Interrwtional  Logiskcs  Program 
funds  are  not  available  to  process  tha 
requsition  (Tha  code  will  be  used  betvreen 
IL(XI  and  requaitiora  only  ) 
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n«i«cfd.  Appte*  lo  lUMtttanc*  only   Vandor 
emnM     mate     t>>lni>     dumg     ih^jpmq 


D 

0 
0 


on»y  10  _     _ 

and  not  m/tttttt  lor  J««vrv 
dDrtng  cuvinl  «tvpng  panod 

n»|»ol»ll  WnaWHiiiii  .  upon  nspec«on  ol 
mmmm  toCMid  (n  «<■  OPOO  actMly.  r»- 
iacMd  «ecdptic«  dw  id  condrbon  o«  ma- 
l«M/«innpMMa  MtiWuli  wxt/or  maM- 
Ml  inMivHiy  MaMtaa  TIm  status  coda  • 
Oanaralad  br  *a  OTOO  and  lumls^ad  lo 
Via  aptvophala  raiua  raeipnnts. 

nofoc'ad  RaquHkon  a  lor  commaroal  (ypa 
*ani  oiNch  «  not  auHwrmd  lor  aufiply 
andar  «w  ForeVi  MMaiy  Sala*  program.  N 
i^aMa  Id  ooiiav  daaaad  aam  from  uuiiiiiiai- 
eW  aeawaa  aubnal  a  naw  raquxtion  corv 
tammg  Ai»iics  Coda  38 

Maiactad  DacMmam  Idanaftar  code  ndKalas 
Daa  ■  a  lamartia/aacapaon  dau  documanc. 
SaMiy  nana  haaflo  racon)  o<  raca^M  at 
iaiiiailia>aauatilluii  Mm.  if  sM  raquvaa 
■Jbrnl  a  aaw  raquiaWon 

nataclad.   Wandor  ot*   not  aocapt   ordsr   lor 


cc  7S-W.  N  laqaaamant  «M  anal*.  tubmN 
a  •!«•  MqaMtanfar  a  quantty  that  •  not 
'vss  wKn  wM  wnscMd  tn  cc  7S— 80 
Walactad  .*pplaa  onty  to  wbaialanca  Ouana- 
ly  ai  cc  2S-29  carieutaa  dua  to  nonamarWii- 
My  dwmg  ^nm*m  parted.  »  raqurad  m 
autaaquani  l^vomij  panod.  wtKrat  a  naat 


WaHelaJ   Itam  is  stock  katad  as  nonpab  M«l 


H  a  naad  aaala  tar  •»  i 
on^r.   manuaMy  rataquliui.  proMding 

I  ol  ha  Nam  i 


najaelad.  Nara  ■  not  aii«iaitaad  tor 
■Bnaig  by  «F  aeMMaa  *i  aiy 


naaaaroh    tor    kaypuncfi    or    t 
atrors.  If  •«  stock  numbar  •  corracl 
Hm  naad  tar  ma  lam  aii 
rani»is<nn     proxdmg     a__ 
xurem  o<  ttm  nock  number  and  lu* 


Watacisd  Itsm  laqueslad  •  brand  nama 
raaaw  and  •  *t  snort  suppty 

Raiactad  ActiiHIy  dK*  not  raspond  to  sicply 
soufc*   rsqaaal   tor   adi—uil   ntomwtnn. 

Cancs»ad  AppHaa  only  to  aabsManca  IHnw. 
Ojanaty  m  ee  2S-29  caneailad  Yo<«  rai|ia- 
••Hen  auaM%.  tofalhai  ttm  U  ottiar  roqii- 
sMnna  lacawad  Osa  cyela  tor  ffw  spacitied 
pen  ar  dapet.  does  not  meal  tne  contrac- 
tor^ mmtnaa  ardar  quanaty 


io]  Air  force  Traiuactions  only. 


Cdumia 


tor  base  pnxuamant 
that  •«  «aquMition«ig  ac- 
maka  local  procura- 
mant  of  nams  tor  srfiBli  Air  Force  Lo9sacs 
Camanaiiil  bas  procurament  rasponvMitYl 
Canbal  procuremani  lunds  «mI  ba  made 
•laiaWa  to  tha  iequ»ition«r>g  activity  on  »n 
obagalion  authority  Mot  appkcaWa  Inxn 
COMUS  to  ooarsnat  acavUHS. 
Back  ocdar  riaratad.  Raport  of  samcaaMa 
axoaaa  tacaaiad  tor  aam  curranOy  on  back 


Passng  action  (malanal  lataasa  order  or  ra- 
(kitnbution  order)  asuad  over  <0  days  ago. 
A«  Logsncs  CarNar  toUoaiup  action  haa  not 
raaultad  n  stupraani  conkmiaiion  or  danal. 
N  Mam  m  sal  raqurad.  rai^aaition  usmg  new 


Haiartert  Conliactor's  raguwaoolng  aulbori- 
ladons  has  been  totally  saapanded  or  sua- 
pandad  tor  the  apaalK:  conbact  number 
otad  on  Itie  reqiaaition  document  To  be 
uaad  »«wn  toe  dollar  requaAarang  aultiort- 
zabon  on  a  wacAc  conaact  or  contracts 
bas  bean  or  •  abaul  to  be 
Ejictodaa  valid.  MICAP  Misson 
requisitions  Iram  csxiiractot& 

Ratected  CorMrador  s  requwaon  (EZ  n  col- 
umns 30-31)  conlanng  "R"  n  cotomn  S3 
(fund  code)  does  not  eoM«n  aontract 
numbar  ■tankficaaon  or  vaiM  "EZ"  stock 
record  account  number  other  lt«n  die  nn- 
laslboner  n  »ie  supplemantal  address  iaW 
(cokjmns  tS-iOt  or  does  oot  conlan  .»Md 
ALC  code  «  coiunin  S2;  or  does  not  con- 
tan  signal  code  "C"  or  "L"  <»  cokann  51 
RaravaMon  uatog  neer  document  number. 
and«Mag  vaM^ata  ai  ookimns  4S-50.  «id 
CDlumna  Sl-aa 


rMii.eamJ 

rao^  to  request  and  subsequent  loltowup 
tar  addttional  mlormaiion  naoeasaiy  tor 
processing  requsinon 

Reiected  Irmrance  item  Not  authoroed  lor 
stock.  If  re<)ured.  rerequsition  gmng  com- 
ptote  justificalian 

Reiected  Depot  overbaul  *am  H  nqurad. 
lereimaon  giomg  complete  (usaftcabon 
MecnanicaNy  assignad  to  an  unauttmiiad 
actt^  raqMSikan  tor  depot  overtiat^  item 
Imamlanance  coda  "3"). 

RaplaoanMnt  ^pe  eanv  Rewow  tor  ^tprofm- 
au  auDioniabon.  H  EAIO  requiemant 
aasts.  raraquaaun  usmg  appropnale  adMce 


ortler   figure 

■•M2IB"  or 

Ham  identifica- 


or  awaad  toctaacal 

and  aidaii  aumbar 
"A06/E"  as  ra^arad)  or 


la  used  on  and  item — Com- 


W 


Chan|a4M  featrtand/or  aigaei  code  Requst- 
ban  loMd  ••  aecetsary  to  correct  SOS 
RaquMttona  aifscb  are  oarrected  and  re- 
routed by  QAA£  ant  be  atanWied  t)y  0/1 
"AE9"  Slabis  paaaad  by  me  ALC  will  re- 
•ect  D/l  AEi".  A£2-  Mitiere  botfi  a  fund 
cade  ciianga  and  pasting  actsn  a  ndical- 
ed  by  an  ALC  and  NSS  has  been  found  on 
wba:b  the  Av  Force  ■  not  a  recorded  uaar 
Tba  NSM  found  Iim  been  screened  lor 
lactncal  adequacy  tor  AF  appkcabona  «id 
may  be  used  on  tulura  requisttons  m  Hau  of 
Vw  pan  numbar  originally  submitted  Acbon 
is  baaig  asUatad  to  record  Ibe  Air  Force  as 
a  uaar  on  the  NSM.  Appropnato  changes 
baxe  been  loade  ai  ookanna  5\.  S2-S3.  and 
67-69  Update  m  sacords  accordngly;  ^>- 
pkcaMa  only  to  tond  codes    6H'  and  "60" 

Cancatad  ImaKd  MICAP  iwjuremenL  Not 
reported  «i  RCS:  HAf-LEY(AH)7113.  Aero- 
ipece  Vebdea  and  Salaciod  Items  o) 
E^upment  MICAP 

naiarted.  Hem  not  procured  tor  stock  (appked 
to  aama  aalb  proawanaig  source  code  U.  X. 
XI.  KID.  2X2.  ar  X2d)  If  Hie  item  asav<ed 
pinylaiaiig  aoiaca  eoda  (PSC)  entered  n 
oc  K-eO  m  btliiiiiid  to  ba  a<  enor.  reaub- 
nal  laiiiflitiii  (DO  Form  i»i»h6)  with  (usli- 
ficaaoo  tor  change  of  PSC  coda  if  PSC  is 
correct,  ratyaadnn  naid  bigber  assembly,  if 
not  biilatilt  NOTE  Oebraaons  arto  actions 
tor  |CTii««ioi»iig  source  codes  are  in  chapter 
17.  attacbroent  P-2A  of  OoO  Manual 
4140  17-M  (REX  code  1  aaaignedj  Refer 
to  MGT  F4S2 

Raped  as  work  stoppage  aalb  Appends  S 
(OoO  Meisial  4140  17-M)  (reparabia  con- 
bactor  omyt. 


Colurana 

as 

aa 

■f 

X 

Mcfmeal  orders.  If  component  pens  are  not 
aorttngly 

F 

V 

(Marenca  number  lequanoned  has  beon  re- 
lated  to  anottiar  retarenoe  number  with  as- 
•VW  NSN  not  AF  used  AFLC  IM  has 
wmili  H  adopt  acaon.  taken  action  to 
apdBM  CRL-1,  and  ravse  DAAS  routing 
■denaker  If  suppon  is  sIM  requved  rerequi- 
sikon  usaig  NSM  reflected  »i  rokimns  8-22 

Nrte. — Allemate  for  atatus  code  "FX". 
H-608    Supplementary  address  entries. 

(Columns  45  through  SO) 
H-608.1    General. 

The  supplementary  address  is  a  two-part 
Held  to  indicate: 

(a)  Service  (column  45).  and 

(b)  Activity  address  code  (columns  46 
through  50). 

Example: 


H-608.2    Entries. 

(a)  The  entry  in  column  45  (service)  shall 
always  be  the  appropriate  character  from  H- 
601  that  indicates  the  service  or  other 
Government  element  ownership  or 
sponsorship.  Specific  alphabetic  characters 
are  prescribed  for  normal  requisitioning  and 
shipping  and  for  cnotraclor's  use. 

(b)  Entries  in  columns  46  through  SO 
indicate  the  specific  activity  address  code  for 
the  purpose  of  receiving  material  or  receiving 
documentation.  The  actiwty  adilress  code 
will  be  established  and  disseminated  in  the 
DoD  Activity  Address  Directory.  Each 
activity  address  code  so  established  will 
contain  the  Mldress(es)  in  detail  to  permit 
shipping  or  material,  billing  for  material,  and 
mailing  of  documenlatioo. 

(c)  When  .tiie  ori^nalor  of  Ihe  document 
desires  to  uhliae  columns  46  through  50  for 
other  data,  the  entry  will  not  be  signiricani  to 
other  than  the  originator.  In  these  cases,  an 
alpha  "Y"  shall  be  entered  in  column  45.  The 
alpha  "Y"  indicates  that  the  coirtents  of  the 
field  (columns  46  through  50)  are  not 
significaQt  to  the  MILSTRJP  system  and  shall 
not  be  dtaseminalcd.  but  will  be  perpetuated 
and  shown  on  •ubsequent  document 
generated  therefrom. 

H~009    Julian  day  calendar. 


Julian  Day  Cal£noar 

Jmi 

Fab 

Mar 

*pr 

May 

Jun 

JmI 

Aag 

Sap 

Oot 

No* 

Dec 

1 

38 

so 

»i 

121 

1S2 

tat 

*n 

2«4' 

274 

305 

335 

93 

« 

*c 

t22 

153 

IBS 

rt« 

245 

275 

396 

336 

M 

«z 

S3 

t23 

154 

IM 

215 

246 

276 

307 

337 

95 

w 

w 

t24 

155 

lae- 

na 

24T 

277 

306 

338 

se 

«« 

96 

tzs 

156 

18B 

717 

248 

278 

309 

339 

■37 

1 

•B 

W 

t26 

157 

167 

2T8 

249 

279, 

3tO 

340 

3a 

ae 

97 

127 

tss 

taa 

219 

290 

290 

311 

34t 

3B. 

8^, 

a>: 

isa 

ISO 

laa: 

190 ' 

220 

251 

291 

312 

342 

40  1 

aa 

aa 

B» 

ia*. 

2n1 

292 

2tt 

JI1J 

aa 
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JuciAM  Day  Calendar— Continued 


Jan 

Fa» 

Mm 

Apr 

Mdy 

Jtas 

Jul 

Aug 

Sap 

Oct 

Nov 

Dec 

10 

41 

69 

100 

tso 

161 

1»t 

22? 

293 

283 

3t4 

944 

11 

42 

70 

1W 

ny 

t«2 

192 

229 

254 

2*4 

915 

946 

12 

43 

71 

102 

132 

163 

ISO 

224 

2S6 

38S 

318 

94* 

13 

44 

72 

103 

13* 

n* 

194 

225 

256 

306 

317 

347 

14 

45 

73 

104 

t34 

166 

195 

236 

257 

287 

318 

348 

15 

^ 

74 

MS 

t39 

tee 

196 

227 

298 

2«8 

3t» 

948 

16 

47 

75 

106 

ue 

t67 

197 

226 

2S9 

288 

320 

350 

17 

48 

76 

107 

137 

tea 

196 

229 

260 

290 

321 

361 

18 

40 

77 

tfl8 

t3B 

tea 

toa 

230 

26t 

aot 

322 

962 

IS 

50 

78 

100 

139 

t70 

200 

231 

262 

292 

323 

353 

20 

51 

79 

tto 

MO 

t71 

2W 

23? 

203 

299 

324 

3S4 

21 

52 

80 

111 

141 

t7a 

202 

233 

204 

2M 

325 

355 

22 

53 

81 

112 

t42 

T73 

203 

294 

2es 

299 

326 

356 

23 

54 

82 

Its 

M3 

174 

204 

235 

266 

2M 

927 

357 

24 

55 

83 

IM 

t44 

17i 

206 

296 

287 

297 

328 

3S8 

25 

56 

84 

tTS 

MS 

t7e 

2oe 

297 

28e 

298 

929 

359 

26 

57 

85 

116 

MO 

«77 

207 

29S 

2ie» 

299 

330 

360 

27 

58 

86 

117 

M7 

178 

208 

298 

270 

300 

931 

361 

28 

59 

67 

T18 

148 

t7» 

209 

240 

271 

301 

332 

362 

29 

68 

tl9 

14* 

tao 

2t0 

241 

272 

302 

333 

369 

30 

80 

120 

tso 

Kt 

Tit 

24? 

279 

303 

334 

364 

1         31 

90 

tst 

2t2 

2>«9 

304                              965 

For  leap  year,  add  one  to  each  dato  altar  28  February. 


H-610    Mt)d«/method  of  shipment  codes. 


Coda 


A.. 
B.. 
C. 

D. 
E. 

F... 

G.. 

H.. 
I... 

J... 

K... 

L... 

M 

H... 

O 

P.. 

o . 


T... 
U... 
V... 
W.. 
X... 
Y... 
Z... 


2. 
3. 

4.. 
S.. 
8. 
7. 
8. 
9.. 


Motor,  tmckload 
MMOi.  MM  »■<  I 

Van  (unpeclied.  uncraied  personal  ar  Boaaia 

ment  property). 
t>iveaway.  truckaway. 


Mntary    Airim    Convnand    (MAQ    (CTiannaf 

Speciel  Assignment  Artfl  Miiaiew). 
Surtace  parcel  post 
Aa  (yrcel  poet 


delwery  area 
Aa.  affla*  padiage  earner 
Rait,  cartoad' 
Ran.  toa»»<ancartaad.> 
Sljrtace.  >elgW  Hywanler. 
LOGAIH 
Orgarac  mMary  aa  >ncNi*»ig  atrcralt  el 


Through  Govemmeat  BW  el  Ladk<«  (TGSU- 

Commercui  u  keigm  (includes  reguler  ar<d  ei4>e- 
^Wao  senwe  pfWMVsd  ay  atelar  atrttoes^  cav* 
lert  and  aa  taxis). 

Resenea  tor  future  aaa. 

Scneduled  Truck  Service  (STS)  (appkea  to  con- 
tract carnage,  guawntaetf  tafSc  rouvngs  aniJ 


FieMA^gand 


Oocumenl  idanMar.. 


RouSng  toenafier  . 


Meda  and  status 

Stock  or  part  natnbar.. 


UnMo' 


OUICKTRANS 

SEAVAN. 

Water,  over.  leke.  coastal  iceiwoa'caa' 

Bearer,  walk-ttvu  (customer  pickup  of  matsneO. 

IMrtary  mtrattiealer  AMft  Senaca 

MMMarr  Sa^M  Ccia— ij  (MSQ  tWuSaU  cort- 

uacl  c<  arranged  spaced 
(Sovernmeni  welarcratt.  barge,  tgtiter 
Rolf  Oi/Ro*  Off  (RORCTJ  service 
Armad  Foacee  Coarier  Senaoe  »»nrC06)L 
SuftBc.  smes  packaoe  oaator. 
MMery  ofhoei  ate*  IMOM|. 
Cismi  mail 


Locar  oalhre^  Vf  giMeMMiaiil  or  comnieKiil  Mick 


actMbes)  Local  dekvery  eress 

contraerctsf  eartlar 

(OyiaguMaiy 


■  Includes  kailer/container-on-flat-c»  ^acludait  SEAVANI. 

HSl  1    Supply  statuM  eotd  entriet. 

The  supply  status  card  is  used  lo  famish 
exception  status  and  lOOS  supply  stahis  ai 
follows: 


QuanWy.. 


Docufflont  ntfMDOT .. 


Suf*x 


Supplementary  address. 

Signel 

Fund _ 


Ostribaa*).. 

Proiect. 

Pfionly.. 


TranaadlontMia.. 


Status. 


1-3 


4^ 


8-22 


23-24 


2ft-2t 


90-49 


45-50) 

51) 

9?-89) 

84-58) 
67-SO) 
60-61) 

e2-«4 


ol  Entries 


Tbe  appropriate  code 
appkreble  lo  supply 
status,  to  nckjde  the 

reci(Menl  of  die 
status  (SeeH-eo?.; 
The  appropnale  coda 
0*  t«  supply  sourea 
kmSanng  the  supply 

The  code  as  shoanon 

the  requisition. 
TTw  stodt  or  part 


statMS  la  spptcsMa. 
(See  H-«07  J  tor 
stolus  codes 
rto 


TlwuaAetii 
•ppScaUe  to  Ow 


(See  H-807  J  lor 
stoiua  coda 
appkcablto  to 
ctwngad  unit  of 

Tkai 
to  ttie  (tern  t>eing 
supptsd.  QeeH- 
607  3  loc  status  coda 
appicabie  to  quantity 
change  antVv 
lelakng  to  aunll  ol 
issue  crtange.) 

Tne  (Xxmiisiit  nuMOar 
aa  akoatfionSie 


The  suftm  code  aitiert 
Ihe  requisitioned 


•ctena.  When  the 
•e^asikon  quanWy  is 
notdMded,  Saa  «aW 


T^e  codes  as  shoein 


Tha  JUlan  Oato  that 
corfespONds  to  8ie 

dMB  sf  Sas  reply. 

T»ia  lasmiiiali  atotus 

coda  tocomey  tie 


8070) 


Fialdi/LagarM 

Catonae 

Explanakon  ol  Efltias 

•7-89 

The 'leal  known 

autusod  toft>>«v 

actional  be 
daected. 

EsaMadaMpfiaeAla.. 

70-79 

When  daavMtod  ky 
Ma  atalaa  otfa. 
enter  theyaerand 
Jukan  day  that  it  Is 

matenel  aa*  be 
•hipped. 

Unt  priM 

74-80 

The  unt  pnce  of  the 
slock  or  pert  number 

•hoam  in  cokjmna  8- 

22  When  the  supply 

status  contains  a 

status  code  relating 

to  an  enoneoualy 

routed  requsikon. 

ttas  keW  win  be  left 

Uank  (See  H-e07.) 

H-ei2    Shipment  status  card  entries. 

The  abipBCBt  status  card  is  the  «iocanent 
by  which  specific  shipping  information  is 
fumislied  in  reply  to  a  followrup.  Entries  are 
as  foitows: 


FiaM/tagand 


Stock  ori 


Supplementary  address 


Fund  coile.- 
OlalflbuSiBn.. 


Estimated  shipping  date 
or  dale  shipped. 


Ptioftty... 


Cokimna 


1-3 


7 
8-22 

23-24 
2S-29 


4S-S0 


51 


52-53 
$4-96 

57-59 


tO-t^ 


Ekplanalion  ol  Enlriaa 


The  code  appicable  to 

shipment  stetus.  (See 

H-602) 
The  code  of  the  supply 

source  from  wivch 

theMRO  was 

received 
The  code  aa  shown  on 

the  i«)pkcabto  MRO. 
Ttie  slock  or  part 

nuntoer  of  the  Nafu 


The  umi  of  issue  tor 
Sw  aem  suppked. 

The  quenaty  of  the  Hem 
suppked. 

Tkadoctana 

on  I 


Tlte 


•  dKided  nto 
separaM  supper 


shaS  ba  tea  blank. 
The  coded  address  as 
snoaw  on  tne 


Type  o<  haw  cede. 

wtien  appkcable.  Left 
Meek  at  naporae  to 
foKowup  wfien 
sh^dienl  kds  riol 
occurred. 

Tile  coda  stKumton  the 
origaial  requisition. 

The  code  as  ^mwii  on 


TMi 


response  to  a 
toSoMipand 

slitonant  haa  atx 
occuareSL.  wil  coolaat 
estimalad  shipping 
dste. 
The  code  shown  on  tie 
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fittH/Ltgand 

Cokimn* 

Enplsnahon  o>  Entries 

Transacinn  Convol 

62-78 

The  TCN  for  overseas 

Numbar  (TCN)  or 

sJupments  aryj 

urvegistered  parcel 

Nu>T<>er  (SaTMca 

post  stupinents,  Ihe 

consignor,  letter  B 

ffw  rwMMonar  «« 

and  GSL  number  tor 

TCNKuMd) 

tne  oonaignor,  latter 
C.  arxJ  certified  niari 
number  lor  shipmeols 
tomarded  by  certilied 
mai;  Ihe  consignor, 
letter  R  and 
ragietralion  nomber 
on  regislered  parcel 

Mode  of  Stupment.. 


77 


7»-M 


post  (tie  consignor, 
lener  I  and  inaurad 
rHjrnber  on  insured 
parcel  post  Lett 
blami  n  rssporfse  lo 
foMowup  Kutiert 
shipmenl  nas  not 
occurred 
The  appropnale  code 
identifyH^  Hw  mode 
of  slupment.  (See  H- 
610) 

a.  CX3HUS.  Dale 
available  lor 
shipment  if  slMpment 
has  not  occurred. 

b.  OVERSEA^  Enter 
POE  except  on 
parcel  posi  or 
shipments  to  a 
SEAVAN  Cargo 
A&semb^  Point  On 
shipments  to  a 
SEAVAN  Cargo 
Assembly  Pomt.  aoler 
ttw  SEAVAN  Cargo 
Assembly  Pomt 
Designator  (see  OoO 
4500.32-R. 
MH.STAMP).  Leave 
MbiA  in  faaponaa  lo 
toNowup  wftan 
sltipmenl  has  not 
occurred  (Sea  H- 
616) 


H-613    Reply  to  followup. 

The  reply  to  a  followup  will  contain  the 
most  current  information  available  regarding 
the  status  of  a  requisition  and  may  be  as 
follows: 

(a)  A  supply  status  card  which  may  contain 
a  change  in  the  estimated  shipping  dale.  The 
transaction  date  will  correspond  to  the  date 
of  reply.  (See  H-611  for  entries.) 

(b)  A  shipment  status  card,  idenlifled  as 
such  in  the  document  identiTier.  (See  H-612 
for  entries.) 

H-614    Replies  to  cancellation  requests. 

The  reply  to  a  cancellation  request  may  be 
as  follows: 

(a)  A  supply  status  card  prepared  as  shown 
in  H-611.  The  supply  status  code  in  Card 
Column  65-66  will  indicate  the  status  of 
cancellation  action. 

(b)  If  the  materiel  has  already  been 
shipped,  a  reply  identified  by  the  document 
identifier  as  a  reply  to  cancellation  request- 
shipment  status,  card  except  for  the 
document  identifier.  (See  H-612  for  entries.) 

H-815    Management  codes. 

H-61S.1    General. 

The  appropriate  management  code  is 
entered  in  Column  72  of  requisitions  and 
turn-ins  when  specified  by  the  contracting 
Military  Department  or  Agency. 


H-615.2    Air  Force  entry  of  management 
code  f  Column  72). 

(a)  General  Air  Force  maintenance, 
production,  and  research  and  development 
contractors  when  requesting  GFM  from  or 
returning  GFM  to  Air  Force  activities  shall 
enter,  in  Column  72.  the  appropriate 
alphabetic  character  as  listed  herein. 


Code 


lf«der>iiticalion  of  Operation 


On  all  returns  to  A«  Force  activities  of  ertd  aama 
(other  than  those  excluded  in  (b)  belei«)  Irorh 
maintenanoe    contracts    lor    modrticalion    ar«l 


Oi  al  ratiiaiions  and  retuma  to  A»  Force  adho- 
kaa  of  GFM  mdudmg  modllicaaon  Ms  fur- 
nished in  support  of  mamlenanca.  producaoa 
and  including  return  of  contractor  acqured 
property  (CAP) 

On  ax  returns  lo  Air  Force  activilies  of  and  Sems 
(other  than  lty>se  eicluded  w\  (b)  below)  from 
maintenance  contracts  lor  repair  six)  lestng 

On  all  raquraitions  and  retuma  to  A>  Force  actm- 
kes  of  Qovemment-fumohed  aeronautical 
eqwpment  (GFAE) 

On  all  returns  of  uniamicaabla  components  re- 
moved Irom  and  iletwa  and  sfvpped  to  an  Air 
Force  Speoalaed  Repair  AcMvMy  (SRA) 

On  an  requwtions  and  ralums  to  Air  Force  actm- 
lies  of  Govemmertt-hirnahed  equipment  (GFE) 
under  loan  agreamenli,  lor  maintenance  corv 
Mds  and  baited  ilema  under  production,  and 
raiaarch  and  development  contracts. 


(b)  Exclusions.  Air  Force  transactions 
involving  the  following  end  items  are 
excluded  from  the  provisions  of  H-61S.2(a) 
above: 

(1)  Complete  aircraft  and  missiles; 

(2)  Complete  vehicles: 

(3)  Propulsion  units: 

(4)  Industrial  plant  equipment  controlled  by 
the  Defense  Industrial  Plant  Equipment 
Center,  Memphis,  Tennessee; 

(5)  COMSEC  (Communications  Security) 
and  SICINT  (Signals  Intelligence)  equipment, 
COMSEC  aids  (Keying  Material): 

(6)  Forms  anil  publications: 

(7)  Bulk  petroleum  and  packaged  fuel 
products:  and 

(8)  Perishable  subsistence  items  and  brand- 
name  resale  subsistence  items. 

H-616    CONUS  consolidation  and 
containerization  point  (COP)  codes. 

The  CCP  code  is  used  in  lieu  of  the  POE 
code  in  MILSTRIP  Shipment  Status  or  similar 
shipping  advice  to  identify  cargo  shipped  to 
CONUS  SEAVAN  consolidation  points  for 
onward  movement  by  SEAVAN.  The  first 
position  of  the  code  identifies  the  MTMC 
area  command  and  a  combination  of  the 
second  and  third  positions  identifies  the  CCP 
within  the  area.  Tracing  actions  citing  the 
CCP  in  the  POE  field  will  be  sent  to  the 
appropriate  MTMC  area  command. 
Eastern  Area  CCP 

101  New  Cumberland  Army  Depot 

102  Letterkenny  Army  Depot  (Alternate) 

103  Defense  Depot  Mechanicsburg.  PA 

104  Air  Force  Consolidation  and 
Containerization  Point  (AFCCP) 
(WRALC)  Robins  AFB,  Georgia 

2<n     Red  River  Army  Depot  (Anniston 
Army  Depot  as  an  alternate  for  Red 
River  Army  Depot) 
Western  Area  CCP 

301  Sharpe  Army  Depot 

302  Sacramento  Army  Depot  (Alternate) 


303    Defense  Depot  Tracy,  CA 

Appendix  I — Malarial  inspectioa  and 
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Material  Inspection  and  Receiving 

Report 

Part  1 — Introduction 

I-lOl    General. 

(a)  This  appendix  sets  forth  procedures  and 
instructions  for  the  use,  preparation,  and 
distribution  of  the  Material  Inspection  and 
Receiving  Report  (MIRR)  (DD  Forms  250 
Series)  and  suppliers  commercial  shipping/, 
packing  lists  used  to  evidence  Government 
Procurement  Quality  Assurance  (PQA). 

(b)  MIRRs  are  used  to  document 
Procurement  Quality  Assurance,  Acceptance 
of  supplies  and  services,  and  shipments:  they 
are  used  by  receiving,  status  control, 
technical,  contracting,  inventory  control, 
requisitioning,  and  paying  activities.  MIRRs 
shall  not  be  used  for 

(i)  Shipments  by  subcontractors  where 
direct  shipment  is  not  made  to  the 
Government;  or 

(ii)  Shipment  of  contract  inventory. 

(c)  The  contractor  shall  prepare  the  MIRR 
with  the  exception  of  those  entries  required 
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to  be  completed  by  Ihe  authorized 
GovemmenI  representative. 

(d)  To  preclude  delays  in  shipments, 
payments,  and  avoid  multiple  corrections, 
contractors  are  encouraged  to  consult  with 
the  cognizant  Government  representing 
regarding  implemenlation  of  this  appendix. 

(e)  Standard  abbreviations  may  be  used. 

(f)  Where  optional  methods  are  permitted 
in  this  appendix,  the  exercise  of  Ihe  opinion 
shall  be  at  Ihe  discretion  of  the  contractor. 

I-t02    Applicability. 

(.j)  The  provisions  of  this  appendix  are 
applicable  to  supplies  or  services  procured  by 
Ihe  Department  of  Defense  (DoD)  when  the 
Material  Inspection  and  Recerving  Report 
clause  (see  7-l(M.62)  is  included  in  the 
contract,  ff  Ihe  contract  contains  the  fast 
payment  procedure  (see  7-104.94),  Ihe 
contractor  may  elect  not  to  prepare  a  DD 
Form  230  and  include  additional  infonnation 
on  his  invoice. 

(b)  When  the  Department  of  Defense 
provides  PQA  and/or  Acceptance  services 
for  non-DoD  activilies.  the  MIRR  shall  be 
prepared  in  accordance  with  Ihe  instntctiona 
of  Ihis  appendix  unless  otherwise  specified  in 
Ihe  contract. 

1-103     Use. 

(a)  Ihe  DD  Form  250  is  a  nuilli-purpose 
report  used  for 

(i)  PQA — to  provide  evidence  of  PQA  at 
origin  or  destination; 

(iif  Acceptance — to  provide  evidence  of 
acceptar»ce  at  origin  cjt  destination; 

(iii)  Packing  List; 

(iv)  Receiving: 

(v)  Shipping; 

(vi)  Contractor  Invoice; 

(vii)  Contractor  Commercfal  hrvofce 
Support; and 

(viii)  Contractor  Internal  Use. 

(b)  The  DD  Form  250-T  is  ustd  when  birfk 
movements  of  petroleom  products  are  made 
by  tanker  or  barge  to  cover 

(i)  Origin  acceptance  of  cargo; 

(ii)  Shipment  of  Govermnent-owned 
product; 

Note:  This  Form  may  also  be  twerf  to 
transmit  quahty  data  lo  the  pofnl  of 
acceptance  in  the  case  of  orrgfn  inspection  cm 
FOB  destination  deliveries  at  pretnspection 
al  product  source.  When  so  nsed,  it  shall  be 
annotated  "INSPECTED  FOR  QUALITY 
ONLY.' 

(iii)  Destination  acceptance  of  cargo: 

(iv)  Receipt  of  Covemmenl-owned  product. 

1-104    Application. 

[a]  DD  Form  250: 

(1)  The  DD  Form  250  shall  be  used  for 
delivery  of  txmtract  line,  subline,  exhibit  line 
or  exhibit  subline  items,  except  for  those 
exhibit  line  or  exhibit  subline  items  on  a  DD 
Form  1423  that  indicate  no  DD  Form  250  is 
required. 

(2)  If  tbe  "Shipped  Ta"  "Marked  For," 
"Shipped  From,"  "Mode  of  Shipment,"  "PQA" 
and  "Acceptance"  data  ate  the  aame  for  more 
than  one  shipment  made  on  the  sane  day 
under  the  same  contract,  one  MIRR  may  be 
prepared  lo  cover  all  such  shipments. 

(3)  if  tke  vohime  of  the  shipinenl  precludes 
Ihe  use  of  a  sin^e  car,  trucii  or  other  vehicle, 
a  separate  MIRR  shall  be  provided  for  Ihe 
contents  of  each  vehicle. 

(4)  When  a  shipment  is  consigned  to  an  Air 
Force  activity  and  the  shipment  includes 


items  of  more  than  one  Federal  Supply  Class 
or  Materiel  Management  Code  (MMC).  a 
separate  DD  Form  250  shall  be  prepared  for 
items  of  each  of  the  Federal  Supply  Classes 
or  MMC  included  in  Ihe  shipmenL  However, 
Ihe  cognizant  Government  representative 
may  authorize  a  single  DD  Form  250  listing 
each  of  Ihe  Federal  Supply  Classes  or  MMC 
included  in  the  shipment  on  a  separate 
continuation  sheet.  The  MMC  appears  as  a 
suffix  to  the  National  Stock  Nomber  (NSN) 
applicable  lo  the  item. 

(5)  Consolidation  of  Petroleum  Shipments 
on  a  single  MiRR — 

|i)  Continental  United  Stales:  Multiple  car 
or  truck  load  diipments  of  petroleum  nasde 
on  the  same  day.  to  the  same  destination, 
against  the  same  contract  line  item,  may  tie 
consolidated  on  one  MIRR.  To  F>ermit 
verification  of  motor  deliveries,  each  load 
shall  be  assigned  a  load  number  which  can 
be  identified  to  the  shipment  number  in  Block 
2  of  the  DD  Form  250.  Individual  loads  shall 
be  accompanied  by  a  shipping  document 
(commercial  or  Government)  showing  as  a 
minimum,  the  shipper,  shipping  point, 
consignee,  contract  and  line  item  number, 
product  identiftcation,  gross  gallons  (bulk' 
onlf),  loading  temperature  (bulk  only).  API 
gravity  (baBc  only),  identification  of  (carrier's 
equipment,  serial  number  of  all  seals  applied, 
and  signature  of  supplier's  representative. 
When  acceptance  is  at  destination,  the 
receiving  activity  shall  retain  the  shipping 
document(s)  to  verify  the  entries  on  the 
consignee  copy  of  the  1X3  Form  2S0 
forwarded  by  the  contractor  (ref:  1-401.  Table 
I)  prior  to  signing  Block  21B. 

(ii)  Overseas:  The  same  criteria  as  for 
continental  United  States  applies  except  the 
consolidation  period  may  be  extended  to  a 
time  frame  acceptable  to  the  receiving 
activity,  shipping  activity.  Government 
finance  office  and  the  authorized 
Government  Representative  having 
cognizance  at  the  contractor's  facility.  In 
addition,  nwre  than  one  contract  line  item 
may  be  included  provided  the  "Shipped  To," 
"Marked  For,"  "Shipped  From,"  "Mode  of 
Shipment,"  "PQA"  and  "Acceptance"  data 
are  the  same  for  all. 

(6)  Consotidation  of  Coal  Shipments  on  a 
single  MIRR-Multiple  railcar  or  truck 
shipments  of  coal  made  on  the  same  day.  to 
the  same  destination,  against  the  same 
contract  line  item,  may  be  consolidated  on 
one  MIRR.  To  permit  verification  of  trnck 
deliveries,  each  load  shall  be  assigned  a  load 
number  which  can  be  identified  to  the 
shipment  number  in  block  2  of  the  DD  Form 
250  and  the  attached  analytical  test  report. 
Individual  truck  loads  shall  be  accompanied 
by  a  commercial  shipping  document  showing 
as  a  minimum  the  shipper.  Ihe  name  or 
names,  location  and  shipptr^  point  of  the 
mine  or  mines  from  which  the  coal  originates, 
the  contract  munber.  the  exact  size  of  the 
coal  shipped,  and  a  certified  weighmaster's 
certificate  of  weight  for  the  truckload.  Rail 
shipments  will  be  accompanied  by  a  waybill 
showing  the  identical  information.  To  permit 
verification  of  rail  deliveries,  each  railcar 
number  comprising  the  shipment  shall  be 
identified  lo  the  shipment  number  in  block  2 
of  the  DD  Form  250  and  Ihe  attached 
analytical  test  reporL  When  acceptance  is  at 


destination.  Ike  receiving  activity  shall  retain 
the  shipping  docmenl(s)  lo  verify  the  entries 
on  Ihe  consignee  (»py  of  the  DD  Form  ZlB. 
(b)  DD  Form  250-1: 

(1)  A  separate  form  shall  be  nsed  for  each 
tanker  or  barge  cargo  loaded.  More  than  one 
barge  in  the  same  tow  may  be  reported  on  a 
single  form  if  on  the  same  contract  and 
consigned  to  the  same  tlestination.  When 
liftings  involve  more  than  one  contract, 
separate  forms  shall  be  prepared  lo  cover  the 
portion  of  cargo  loaded  on  each  contract.  A 
separate  form  shall  be  prepared  for  each 
product  or  grade  of  product  loaded. 

(2)  A  separate  document  shall  be  used  for 
each  tanker  or  barge  cargo  and  each  grade  of 
prodnct  discharged.  More  than  one  barge  in 
the  same  tow  ntay  be  reported  on  a  single 
form  if  from  the  same  loading  soarce. 

1-105    Forms. 

(a)  Contractors  may  obtain  from  the 
Contract  Adntinistration  Office,  upon  request, 
and  at  no  coat,  MIRR  forms  required  for  use 
in  connection  with  Government  contracts. 

(b)  Contractors  may  print  foims  provided 
that  the  format  and  dimensions  {DD  Forms 
250  and  250c:  S'/t  inches  x  11  inches,  DD 
Form  250-1: 8Vt  inches  x  14  inches)  are 
identical  ts  the  MIRR  iorms  printed  by  Ihe 
Government  and  that  the  forms  are  cast  to 
provide  for  78  characters  per  printed  image 
horizonlalTy  and  62  lines  vertically  border  to 
border  for  the  DD  Form  250.  and  61  lines 
vertically  border  fo  border  for  the  DD  Form 
2S0c 

1-106    Reproduction. 

This  appendix  may  be  reproduced  in  whole 
or  in  part. 

Part  2— PQA  on  Shipments  Betweeo 
Contractors 

1-201     Instructions. 

The  supplier's  commercial  shipping 
document/packing  list  shall  be  used  to 
indicate  performance  or  required  PQA 
actions  at  subcoatraci  level.  The  following 
entries  shall  be  made  on  the  supplier's 
commercial  shipping  document/packing  list. 

Required  PQA  of  listed  items  has  been 
performed. 

(Signature  of  Authorized  Govt.  Rep.  or  DoD 
Stomp} 

(Typed  Nome  and  Office} ; 

Distribution  for  Goverrtinenl  purposes  shall 
be  one  copy: 

(i)  With  shipment: 

(ii)  For  the  Government  representative  at 
consignee  (via  mail):  and 

(iii)  For  the  Government  representative  at 
consignor. 

Port  3— Preparation  of  the  DD  Form  250  and 
DD  Form  250c 

1-301    Preparation  Instructions. 

DD  Form  250  (MIRR)  and  DD  Form  250c 
(Continuation  Sheet)  shall  be  prepared  as 
follows: 

(a)  General:  (i)  The  date,  where  required, 
shall  utilize  seven  spaces  consisting  of  Ihe 
last  two  digits  of  Ihe  year,  three  alphabetic, 
month  abbreviation,  and  two  digits  for  the 
day.  For  example,  7lAU(307,  71SEP24:. 
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(ii),The  address,  where  required,  shall 
consist  of  the  name,  street  address  /  P.O. 
Box.  city,  state  and  ZIP  Code: 

(iii)  The  Handbook  of  non-Government 
Organizations  for  MILSCAP  {H8-1  /  H8-2) 
code.  Department  of  Defense  Activity 
Address  Directory  (DODAAD)  code  or 
Military  Assistance  Program  Address 
Directory  (MAPAD)  code  (MAPAC  and  TAG) 
in  accordance  with  DoD  5105.38-D  when 
contained  in  the  contract,  shall  be  entered  to 
the  right  of  and  on  the  same  line  as  the  word 
"CODE"  in  Blocks  9  through  12  and  in  Block 
14.  The  DODAAD  code,  or  MILSCAP  (H8-1  / 
Hft-2)  code  shall  be  entered  in  Block  13: 

(iv)  When  the  DD  Form  250c  is  used,  the 
data  entered  in  the  blocks  at  the  top  of  the 
form  shall  be  identical  to  the  comparable 
entries  as  shown  in  Blocks  1.  2.  3  and  6  of  the 
DD  Form  250: 

(v)  Overflow  data  of  the  DD  Form  250  shall 
be  entered  in  Block  16  or  in  the  body  of  the 
DD  Form  250c  with  appropriate  block  cross 
reference.  Additional  DD  Form  250c  sheets, 
solely  for  continuation  of  Block  23  data  shall 


not  be  numbered  or  distributed  as  part  of  the 
MIRR. 

(b)  Classified  Inforwolion.  ClassiHed 
information  shall  not  be  included  in  or 
appear  on  the  MIRR.  nor  shall  the  MIRR  be 
classified. 

Block  1— PROG  INSTRUMENT  IDEN 
(CONTRACT). 

(a)  Enter  the  13  position  alpha-numeric 
basic  Procurement  Instrument  Identification 
(PII)  number  of  the  contract.  When 
applicable,  enter  the  four  alpha-numeric  call/ 
order  serial  iiumber  which  is  supplementary 
to  the  13  position  basic  PII  number,  i.e.. 
delivery  orders  under  indefinite  delivery  type 
contracts,  orders  under  basic  ordering 
agreements  and  calls  under  blanket  purchase 
agreements.  This  number  shall  be  entered  as 
shown  in  the  examples  below.  Except  as 
indicated  in  (b)  below,  do  not  enter 
supplementary  numbers  used  in  conjunction 
with  basic  PII  numbers  to  identify  (i) 
modifications  of  contracts  and  agreements  or 
(ii)  modifications  to  calls/orders  or  (iii) 
document  numbers  representing  contracts 
written  between  contractors. 


1.  PROC  INSTRUMENT  IDEN  (CONTRACT)    | (ORDER)  NO. 

DABE01-66-C-0001 


1.  PROC  INSTRUMENT  IDEN  (CONTRACT)    |  (ORDER)  NO. 

DABEO 1-67- A-000 1-000 1 


(b)  When  shipping  instructions  are 
furnished  by  telephone/TWX  message  and 
shipment  is  made  prior  to  receipt  of  the 
confirming  contract  modification  (SF  30).  the 
contract  modification  six  digit  number  or  the 


two  digit  call/order  number  which  is 
provided  in  accordance  with  19-204  will  be 
entered  immediately  following  the  PUN  or 
call/order  four  digit  SPUN. 


1.  PROCINSTRUMENT  IDEN  (CONTRACT)    I  (ORDER)  NO. 

DABE01-€6-C-0001-PVO«)l 


1.  PROCINSTRUMENT  IDEN  (CONTRACT)    |  (ORDER)  NO. 

DABEOl-67-A-OOOl-OOOlAA 


(c)  For  DoD  delivery  orders  on  non-iDoD  contracts,  enter  the  non-DoD 
ontract  number  immediateij  below  the  PII  number. 


L  PROCINSTRUMENT  IDEN  (CONTRACT)   I  (ORDER)  NO. 

DSA400-68-F-1684 
GS-OOOS-61917 


(d)  When  a  contract  number  other  than  PII 
number  is  used,  enter  that  contract  number. 

Block  2— SHIPMENT  NO. 

(a)  The  shipment  number  is  composed  of  a 
three  alpha  character  prefix  and  a  four 
numeric  or  alpha-numeric  serial  number. 

(1)  The  shipment  number  prefix  shall  be 
controlled  and  assigned  by  the  prime 


contractor  and  shall  consist  of  three 
alphabetic  characters  for  each  "Shipped 
From"  address  (Block  11).  The  shipment 
number  prefix  shall  be  different  for  each 
"Shipped  From"  address  and  shall  remain 
constant  throughout  the  life  of  the  contract. 
Separate  prefixes  may  be  assigned  when 
shipments  are  made  from  different  locations 


within  a  facility  identified  by  one  "Shipped 
Frorn"  address. 

(2)  The  first  shipment  made  under  the 
contract  or  contract  and  order  number  shown 
in  Block  1  from  each  "Shipped  From" 
address,  or  shipping  location  within  the 
"Shipped  From"  address,  shall  be  numbered 
0001.  All  subsequent  shipments  with  the 
identification  shipment  number  prefix  shall 
be  consecutively  numbered. 

a.  Alpha-numeric  serial  numbers  shall  be 
used  when  more  than  9,999  numbers  are 
required.  Alpha-numeric  numbers  shall  be 
serially  assigned  with  the  alpha  in  the  first 
position  (the  letters  I  and  O  shall  not  be  used) 
followed  by  the  three  position  numeric  serial 
number.  The  following  alpha-numeric 
sequence  shall  be  used: 

AOOO  through  A999  (10.000  through  10.999) 
BOOO  through  B999  (11.000  through  11.999) 
ZOOO  through  Z999  (34,000  through  34.999) 

b.  When  this  series  is  completely  used, 
numbering  shall  revert  to  0001. 

(b)  The  shipment  number  of  the  initial 
shipment  shall  be  reassigned  where  a 
"Replacement  Shipment"  is  involved  (Block 
16(c)(6)). 

(c)  The  prime  contractor  shall  control 
deliveries  and  on  the  final  shipment  of  the 
contract  shall  suffix  the  shipment  number 
with  a  "Z".  Where  the  final  shipment  is  from 
other  than  the  prime  contractor's  plant,  the 
prime  contractor  may  elect  either  to:  (i)  Direct 
the  subcontractor  making  the  final  shipment 
to  suffix  that  shipment  number  with  a  "Z",  or 
(ii)  Upon  determination  that  all 
subcontractors  have  completed  their 
shipments,  to  correct  the  DD  Form  250  (see  I- 
305)  covering  the  final  shipment  made  from 
the  prime  contractor's  plant  by  addition  of  a 
"Z"  to  that  shipment  number. 

(d)  When  commercial  invoices  are  used, 
see  1-306. 

Block  3— DATE  SHIPPED.  Enter  the  date 
the  shipment  is  released  to  the  carrier  or  the 
date  of  completion  of  services.  If  the 
shipment  will  be  released  after  the  date  of 
PQA  and/or  Acceptance,  enter  the  estimated 
date  of  release.  When  the  date  is  estimated, 
enter  an  "E  "  after  the  date.  Distribution  of  the 
MIRR  shall  not  be  delayed  for  entry  of  the 
actual  shipping  date.  Reissuance  of  the  MIRR 
is  not  required  to  show  the  actual  shipping 
date. 

Block  4—8/1 TCN.  When  applicable,  enter. 

(a)  The  commercial  or  Government  bill  of 
lading  number  "B/L"; 

(b)  The  Transportation  Control  Number 
after  TCN"  (When  a  TCN  is  assigned  for 
each  line  item  on  the  DD  Form  250  in 
accordance  with  Block  16  instructions,  insert 
"See  Block  16."):  and 

(c)  The  initial  (line  haul)  mode  of  shipment 
code  in  the  lower  right  comer  of  the  block  (I- 
302). 

Block  5— DISCOUNT  TERMS.  The 
discount,  in  terms  of  percentages  and 
corresponding  days  allowed,  shall  be  entered 
as  described  below: 

(a)  The  contractor  may.  at  his  option,  enter 
the  discount  terms  on  all  copies  of  the  MIRR. 
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(b)  When  the  MIRR  is  used  as  an  invoice, 
see  1-306. 

Block  6— INVOICE  NO./DATE.  Enter  the 
invoice  number  and  date  as  described  below: 

(a)  The  contractor  may  enter  the  invoice 
number  and  actual  or  estimated  date  of 
invoice  submission  on  all  copies  of  the  MIRR. 
When  the  date  is  estimated,  enter  an  "E" 
after  the  date.  MIRRs  other  than  invoice 
copies  shall  not  be  corrected  to  reflect  the 
actual  date  of  invoice  submission. 

(b)  When  the  MIRR  is  used  as  an  invoice, 
see  1-306. 

Block  7— PAGE/OF.  Consecutively  number 
the  pages  comprising  the  MIRR.  On  each  page 
enter  the  total  number  of  pages  of  the  MIRR. 

Block  6-ACGEPTANGE  POINT.  Enter  an 
"S"  for  Origin  or  "D"  for  Destination. 

Block  9— PRIME  CONTRACTOR/CODE. 
Enter  the  code  and  address. 

Block  10— ADMINISTERED  BY/CODE. 
Enter  the  code  and  address  of  the  Contract 
Administration  Office  (CAO)  cited  in  the 
contract. 

Block  11— SHIPPED  FROM/CODE/FOB. 

(a)  Enter  the  code  and  address  of  the 
"Shipped  From"  location.  If  identical  to  Block 
9.  enter  "See  Block  9." 

(b)  For  performance  ol  services  line  items 
which  do  not  require  delivery  of  items  upon 
completion  of  services,  enter  the  code  and 
address  of  the  location  at  which  the  services 
were  performed.  If  the  DD  Form  250  covers 
performance  at  multiple  locations,  or  if 
identical  to  Block  9,  enter  "See  Block  9." 

(c)  Enter  on  the  same  line  and  to  the  right 
of  "FOB"  an  "S"  for  Origin  or  "D"  for 
Destination  as  specified  in  the  contract.  Enler 
an  alphabetic  "O"  if  the  "FOB"  point  cited  in 
the  contract  is  other  than  origin  or 
destination.  NOTE:  For  destination  or  origin 
acceptance  shipments  involving  discount 
terms,  enter  "DISCOUNT  EXPEDITE"  in  at 
least  one-half  inch  outline-type  style  letters 
across  Blocks  11  and  12.  Do  not  obliterate  the 
information  in  the  "Code"  box  in  these 
blocks. 

Block  12— PAYMENT  WILL  BE  MADE  BY/ 
CODE.  Enter  the  code  and  address  of  the 
payment  offics-cited  in  the  contract.  See 
NOTE  under  Block  11  above. 

Block  13.— SHIPPED  TO/CODE  Enter  the 
code  and  address  as  contained  in  the 
contractor  shipping  instructions. 

Block  14— MARKED  FOR/CODE.  Enter  the 
"Mark  For"  code  and  address  contained  in 
the  contract  or  shipping  instructions.  When 
three-character  project  codes  are  provided  in 
the  contract  or  shipping  instructions,  enter 
the  code  in  the  body  of  the  block,  prefixed  by 
"Proj":  do  not  enter  in  the  code  block. 

Block  15— ITEM  NO.  Enter  the  contract  line 
item,  subline  line,  exhibit  line  or  exhibit 
subline  identification  as  set  forth  in  the 
contract.  If  four  or  less  digits  are  used,  they 
will  be  positioned  immediately  to  the  left  of 
the  vertical  dashed  line  and  prefixed  with 
zeros,  if  applicable  to  achieve  four  digits. 
Where  a  six  digit  identification  containing 
alpha  digits  in  the  final  two  positions  is  used, 
enter  the  last  two  digits  to  the  right  of  the 
vertical  dashed  line.  Do  not  make  an  entry  on 
the  DD  Form  250  for  sublines/exhibit  sublines 
which  are  included  in  and  identified  by 
numeries  in  the  last  two  positions.  Line  item 
identifications  not  in  accordance  with  the 


Uniform  Contract  Line  Item  Number  System. 
Section  XX.  will  be  entered  without  regard  to 
positioning. 

Block  16— STOCK/PART  No./ 
DESCRIPTION. 

(a)  Enter,  as  applicable,  for  each  line  item, 
using  single  or  double  spacing  between  each 
line  item  when  there  are  less  than  four  line 
items,  or  double  spacing  when  there  are  four 
or  more  line  items: 

(1)  The  National  Stock  Number  (NSN)  or 
noncatalog  number  and  if  applicable,  prefix 
or  suffix;  when  a  number  is  not  provided  or  it 
is  necessary  to  supplement  the  number, 
include  other  identification,  e.g., 
manufacturer's  name  or  Federal  Supply  Code, 
as  published  in  Cataloging  Handbook  H4-1, 
and  part  number,  additional  part  numbers 
may  be  shown  in  parentheses  or  slashes;  the 
descriptive  noun  of  the  item  nomenclature 
and  if  provided,  the  Government  assigned 
management/material  control  code.  The 
following  technique  may  be  used  in  the  case 
of  equal  kind  supply  items:  the  first  entry 
shall  be  the  description  without  regard  to 
kind.  For  example.  "Shoe-Low  Quarter- 
Black."  "Resistor."  "Vacuum  Tube."  etc. 
Below  this  description,  enter  the  contract  line 
item  number  in  Block  15  and  Stock/Part 
number  followed  by  the  size  or  type  in  Block 
16. 

(2)  On  the  next  printing  line  if  required  by 
the  contract  for  control  purposes  enter  the 
make,  model,  serial  number,  lot,  batch, 
hazard  indicator  and/or  similar  description. 

(3)  On  the  next  printing  lines:  The  MIPR 
number  prefixed  by  "MIPR"  or  the  MILSTRIP 
requisition  numberfs)  when  provided  in  the 
contract,  or  shipping  instructions  followed  on 
the  same  line,  when  more  than  one 
requisition  is  entered,  by  the  unit  for  payment 
and  the  quantity  shipped  against  each 
requisition. 

Example: 

V04e9601850750XYl9059A— EA  5 
N001880177e038XY321lBA— EA  200 
AT650803050051AAT6391J— EA  1000 

(4)  When  a  TCN  is  assigned  for  each  line 
item,  enter  on  the  next  line  the 
Transportation  Control  Number  prefixed  by 
•TCN". 

(b)  When  acceptance  of  a  service  line  item 
(as  differentiating  from  supplies)  is  involved, 
enter  the  word  "SERVICE"  followed  by  as 
specific  a  description  as  is  possible  in  no 
more  than  20  additional  characters.  Some 
examples  of  service  line  items  are 
maintenance,  repair,  alteration, 
rehabilitation,  engineering,  research, 
development,  training,  and  testing.  Do  not 
complete  Blocks  4, 13  and  14  when  shipment 
of  materiel  is  not  involved  in  the  service. 

(c)  For  all  contracts  administered  by 
Defense  Contract  Administration  Services, 
with  the  exception  of  fast  pay  procedures, 
enter  and  complete  the  following: 

Gross  Shipping  Wt. . 

State  weight  in  pounds  only. 

(d)  In  addition  to  entries  required  above, 
starting  with  the  next  line,  enter  the  following 
as  appropriate  (entries  may  be  extended 
through  Block  20).  When  entries  are 
applicable  to  more  than  one  line  item  in  the 
MIRR,  such  data  may  be  entered  only  once 
after  the  last  line  item  entry  referencing 
applicable  line  item  numbers: 


(1)  Enter  in  capital  letters  any  special 
handling  instructions/limits  for  material 
environmental  control,  e.g..  temperature, 
humidity,  aging,  freezing,  shock,  etc. 

(2)  When  a  shipment  is  chargeable  to  Navy 
appropriation  17X4911,  enter  the 
appropriation.  Bureau  Control  Number  (BCN). 
and  Authorization  Accounting  Activity 
(AAA)  Number  [e.g.,  17X4911-14003-104). 

(3)  When  the  Navy  transaction  type  code 
(TC),  "2T'  or  "7T'  is  included  in  the 
appropriation  data,  enter  'TC  2T'  or  "TC 
7T'. 

(4)  When  an  NSN  is  required  by  but  not 
cited  in  a  contract  and  has  not  been  furnished 
by  the  Government,  shipment  may  be  made 
without  such  NSN  at  the  direction  of  the 
contracting  o^cer.  Enter  the  authority  for 
such  shipment. 

(5)  When  Government  furnished  property 
(GFP)  is  included  with  or  incorporated  into 
the  line  item,  enter  the  letters  "GFP". 

(6)  When  shipment  consists  of 
replacements  for  supplies  previously 
furnished,  enter  in  capital  letters 
"REPLACEMENT  SHIPMENT."  (See  1-301, 
Block  17,  for  replacement  indicators). 

(7)  On  shipments  of  Government  Furnished 
Aeronautical  Equipment  (GFAE)  under  Air 
Force  contracts,  the  assignment  AERNO 
control  number  will  be  entered,  e.g.,  "AERNO 
60-6354." 

(8)  For  items  shipped  with  missing 
components,  enler  and  complete  the 
following:  "Item(s)  shipped  short  of  the 
following  componenl(s):  NSN  or  comparable 
Identification ,  Quantity , 


Estimated  Value  ■ 


-,  Authority  • 


(9)  When  shipment  is  made  of  components 
which  were  short  on  a  prior  shipment,  enter 
and  complete  the  following:  'These 
components  were  listed  as  shortages  on 
shipment  number ,  date 

shipped ." 

(10)  When  shipments  involve  drums, 
cylinders,  reels,  containers,  skids,  etc.. 
designated  as  returnable  under  contract 
provisions,  enter  and  complete  the  following: 
"Return  to ,  Quantity ,  Item 


,  Ownership  [Government/ 


contractor)." 

(11)  Enter  the  total  number  of  shipping 
containers,  the  type  of  containers,  and  the 
container  number(s)  assigned  for  the 
shipment. 

(12)  On  Foreign  Military  Sales  (FMS)  or 
Military  Assistance  Program  (MAP)  (Grant 
Aid)  shipments,  enter  the  special  markings, 
the  applicable  FMS  country  and  case 
identifier  or  MAP  Record  Control/Program/ 
Directive  Number  identifier  as  provided  in 
the  contract,  and  the  gross  weight. 

(13)  Reserved. 
(14]  Reserved. 

(15)  When  test/evaluation  results  are  a 
condition  of  acceptance  and  are  not  available 
prior  to  shipment,  the  following  note  shall  be 
entered  if  the  shipment  is  approved  by  the 
ACO/PCO:  "Note:  Acceptance  and  payment 
are  contingent  upon  receipt  of  approved  test/ 
evaluation  results."  The  ACO/PCO  shall 
advise  (a)  the  consignee  of  the  results 
(approval/disapproval)  and  (b)  the  contractor 
to  withhold  invoicing  pending  attachment  to 
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his  invoice  of  the  approved  lest/evalualion 
results. 

(16)  The  copy  of  the  DD  Form  250  required 
to  support  payment  for  destination 
acceptance  (top  copy  of  those  with  shipment) 
or  ARP  origin  acceptance  shall  be  identified 
as  follows:  Enter  'PAYMENT  COPY"  in 
approximately  one-half  inch  outline  type 
style  letters  with  "FORWARD  TO  BLOCK  12 
ADDRESS"  in  approximately  one-quarter 
inch  letters  immediately  below.  Do  not 
obliterate  any  other  entrie*. 

(17)  For  Qothing  and  Textile  contracts 
containinji  a  bailment  clause,  enter  the  words 
"GFP  UNIT  VALUE." 

(18)  When  the  initial  unit  incorporating  an 
approved  Value  Engineering  Change  Propo«al 
(VECP)  is  shipped,  enter  the  following 
slateaient: 

This  is  the  initio/  unit  delivered  which 

incorporotea  VECP  No. .  ConUacl 

Modification  No. .  dated . 

Block  17— QUALITY  SHIPPED/RECEIVED. 

(a)  Enter  the  quantity  shipped,  using  the 
unit  of  measure  indicated  in  the  contract  for 
payment.  When  a  second  unit  of  measure  is 
used  for  purposes  other  than  payment,  enter 
the  appropriate  quantity  directly  below  in 
parentheses. 

(b)  On  the  final  shipment  of  a  line  item  of  a 
contract  containing  a  clause  permitting  a 
variation  of  quantity  and  an  undemin 
condition  exists,  the  prime  contractor  shalt 
enter  a  "Z"  below  the  last  digit  of  the 
quantity.  Where  the  final  shipment  is  from 
other  than  the  prime  contractor's  plant  and 
an  undemin  condition  exists,  the  prime 
contractor  may  elect  either  to:  (i)  Direct  the 
subcontractor  making  the  final  shipment  to 
enter  a  "Z"  below  the  quantity,  or  (ii)  upon 
determination  that  all  subcontractors  have 
completed  their  shipments,  correct  the  DD 
Form  250  (see  1-305)  covering  the  Pinal 
shipment  of  the  tine  item  from  the  prime 
contractor's  plant  by  addition  of  a  "Z"  below 
the  quantity.  The  "Z"  shall  not  be  used  on 
deliveries  which  equal  or  exceed  the  contract 
line  item  quantity. 

(c)  If  a  replacement  shipment  is  involved, 
enter  below  the  last  digit  of  the  guantily,  the 
letter  "A"  to  designate  first  replacement,  "B" 
for  second  replacement,  etc.  The  final 
shipment  indicator  "Z"  on  undemin 
deliveries  shall  not  be  used  when  a  final  line 
item  shipment  is  replaced. 


17. 


QUANTITY 
SHIP/RECD 

1000 

(10) 
Z 


(d)  If  the  quantity  received  is  the  same 
quantity  shipped  and  all  items  are  in 
apparent  good  condition,  indicate  by  a  check 
mark.  If  different,  enter  actual  quantity 
recieved  in  apparent  good  condition  below 
quantity  shipped  and  encircle.  The  receiving 
activity  shall  annotate  the  DD  Form  250 
stating  the  reason  for  the  difference. 

Block  18— UNIT.  Enter  the  abbreviation  of 
the  unit  measure  as  indicated  in  the  coalract 


for  payment  Where  a  second  unit  of  measure 
is  indicated  in  the  contract  for  purpioses  other 
than  payment  or  used  for  shipping  purposes, 
enter  the  second  unit  of  measure  directly 
below  in  parentheses.  Authorized 
abbreviations  are  listed  in  MIL-STD-129 
(Marking  for  Shipment  and  Storage).  For 
example:  U3  for  pound;  Sti  for  sheet 


18.    UNIT 
LB 
(SH) 


Block  la— UNIT  PRICE.  The  contractor 
shall  enter  iioit  prices  on  all  MIRR  copies. 
Line  itema  shall  be  priced  using  actual  prices 
or,  if  not  available,  estimated  prices.  When 
the  price  is  estimated,  enter  an  "E"  after  the 
price. 

(a)  When  the  MIRR  Is  used  as  an  Invoice, 
see  1-306. 

(b)  For  Clothing  and  Textile  contracts 
containing  a  bailment  clause,  enter  the  cited 
Covemment  Furnished  Property  unit  valie 
opposite  "GFP  UNIT  VALUF"  entry  in  Block 
16. 

(c)  For  Clothing  and  Textile  contracts 
containing  a  bailment  clause,  enter  the  cited 
Government  Furnished  Property  unit  value 
opposite  "GFP  UNIT  VALUE"  entry  in  Block 
16. 

(d)  All  copies  of  DD  2SOs  for  FMS 
shipments  shall  be  priced  using  actual  or  if 
not  available,  estimated  prices.  When  the 
price  is  estimated,  enter  an  "E"  after  the 
price. 

Block  20— AMOUNT.  Enter  the  extended 
amount  when  the  unit  price  is  entered  in 
Block  19. 

Block  21— PROCUREMENT  QUALITY 
ASSURANCE. 

(a)  The  words  "conform  to  contract- 
contained  in  the  printing  statements  in  Blocks 
A  and  B  relate  to  contract  obligations 
pertaining  to  quality  and  to  the  quantity  of 
the  items  on  the  report.  The  statements  shall 
not  be  modified.  Notes  taking  exception  shall 
be  entered  in  Block  16  or  on  attached 
supporting  documents  with  appropriate  block 
cross  reference. 

(b)  When  a  shipment  is  authorized  under 
Alternative  Release  Procedure,  the 
appropriate  contractor  signed  certificate  shall 
be  attached  to  or  included  on  the  top  copy  of 
the  DD  Form  250  copies  distributed  lo  the 
payment  office  or  attached  to  the  CAO  copy 
when  contract  administration  (Block  10  of  the 
DD  Form  250)  is  performed  by  DCAS. 

(c)  When  contract  terms  provide  for  use  of 
Certificate  of  Conformance  and  shipment  is 
made  under  these  terms,  the  contractor  shall 
enter  "Certificate  of  Conformance"  in  Block 
21 A  on  the  next  line  following  the  PQA  and 
Acceptance  statements.  The  appropnate 
contractor  signed  certificate  shall  be  attached 
to  or  included  on  the  top  copy  of  the  DD  Form 
250  copies  distributed  to  the  payment  office 
or  attached  to  the  CAO  copy  when  contract 
administration  (Block  10  of  the  DD  Form  250) 
is  performed  by  DCAS.  In  additioa  a  copy  of 
the  signed  certificate  shall  also  be  attached 
to  or  entered  on  copies  of  the  MIRR  sent  with 
shipment 


•A.  ORIGIN" 

(1)  The  authorized  Government 
representative  shall: 

o.  Place  an  "X"  when  applicable  in  the 
appropriate  PQA  and/or  Acceptance  box(ea) 
to  evidence  origin  Procurement  Quality 
Assurance  and/or  Actxptance.  When  the 
contract  requires  PQA  at  destination  in 
addition  to  origin  PQA,  an  asterisk  shall  be 
entered  at  the  end  of  the  statement  and  an 
explanatory  note  entered  in  Block  16: 

b.  Enter  the  date  of  signature; 

c.  Sign:  and 

d.  Enter  the  typed,  stamped,  or  printed 
name  and  office  DODAAD  code. 

(2)  When  Alternative  Releases  Procedures 
apply,  the  contractor  or  subcontractor  shall 
complete  the  entries  required  under  (1)  a  and 
d  above  and  enter  in  capital  letters 
"ALTERNATIVE  RELEASE  PROCEDURE"  on 
the  next  line  following  the  pnnted  PQA/ 
Acceptance  statement  When  acceptance  is 
at  origin  and  Contract  Administration  is 
performed  by  an  office  other  than  DCAS.  the 
contractor  shall  furnish  the  four  payment 
office  copies  of  the  MIRR  to  the  Authorized 
Government  Representative  for  dating  and 
signing  of  one  copy  and  forwarding  of  all 
copies  to  the  payment  office.  When 
acceptance  is  at  origin  and  contract 
administration  is  performed  by  DCAS,  the 
Contract  Administration  Office  copy  of  the 
MIRR  shall  be  furnished  to  the  Authorized 
Government  Representative  for  dating  and 
signing  and  fon«farding  lo  the  Contract 
Administration  Office  (see  MOl,  Table  1). 

(3)  When  Fast  Pay  procedures  apply,  the 
contractor  or  subcontractor  shall  enter  in 
capital  letters  TAST  PAY"  on  the  next  line 
following  the  printed  PQA /Acceptance 
statement  When  PQA  is  required,  the 
authorized  Government  representative  shall 
execute  the  block  as  required  by  (1)  above. 

(4)  When  Certificate  of  Confbrmance 
procedures  apply.  Inspection  or  inspection 
and  acceptance  are  at  source,  and  the 
contractor's  Certificate  of  Conformance  is 
required,  the  contractor  shall  make  entries 
required  by  "A.  ORIGIN"  (1)<}  and  </ above. 
For  contracts  administered  by  an  office  other 
than  DCAS,  furnish  the  four  payment  office 
copies  of  the  MIRR  to  the  Authorized 
Government  Representative  for  dating  and 
signing  of  one  copy,  and  forwarding  of  all 
copies  to  the  payment  office.  For  contracts 
administered  by  DCAS,  the  Contract 
Administration  Office  copy  of  the  MIRR  shall 
be  furnished  to  the  Authorized  Covemment 
Representative  for  dating  and  signing  and 
forwarding  to  the  Contract  Administration 
Office.  (See  1-401.  Table  1.)  When  acceptance 
is  at  destination,  no  entry  shall  be  made  other 
than  "CERTinCATE  OF  CONFORMANCE." 
"B.  DESTINATION" 

(1)  When  acceptance  at  origin  is  indicated 
in  Block  ZlA,  no  entries  shall  be  made  in 
Block  21 B. 

(2)  When  PQA  and  Acceptance  or 
Acceptance  is  at  destination,  the  authorized 
Government  representative  shall: 

a.  Place  an  "X"  in  the  appropriate  box(es). 

b.  Enter  the  dale  of  signature; 
c  Sign:  and 
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d.  Enter  typed,  stamped,  or  printed  name  1-302  Mooe/Methoo  of  Shipiment  Codes— 

and  title.  Continued 

(3)  When  "ALTERNA'nVE  RELEASE  

PROCEDURE"  is  entered  in  Block  21A  and  Cc** 
acceptance  is  at  destination,  the  authorized 

Government  representative  shall  complete  g 

the  entries  required  by  B{2}  above. 

(4)  The  executed  payment  copy  or 
MILSCAP  Format  Identifier  PKN  or  PKP  shall  J"""" 

be  forwarded  to  the  payment  office  cited  in  v _... 

Block  12  within  four  work  days  [five  days  *' 

when  MILSCAP  Format  is  used)  after  * 

delivery  and  acceptance  of  the  shipment  by  Z 

the  receiving  activity.  One  executed  copy  of 

the  final  DD  Form  250  shall  be  forwarded  to  " slZ!!! 

the  contract  administration  office  cited  in  4 

Block  10  for  implementing  contract  closeout  *- 

procedures,  except  where  a  DCASR  is  cited  'Zr 

as  the  payment  office  in  Block  12.  • 

(5)  When  "FAST  PAY"  is  entered  in  Block         • 

21A,  no  entries  shall  be  made  in  this  block. 

Block  22— RECEIVERS  USE.  This  block 
shall  be  used  by  the  receiving  activity 

(Government  or  contractor)  to  denote  receipt,       

quantity  and  condition.  The  receiving  activity  ■  indudM 
shall  enter  in  this  block  the  date  the  supplies  seavan). 
arrived.  For  example,  when  off-loading  or  in- 
checking  occurs  subsequent  to  the  day  of  ^~^^    Consolidated  Shipments. 
arrival  of  the  carrier  at  the  installation,  the  When  individual  shipments  are  held  at  the 
dale  of  the  carrier's  arrival  is  the  date  contractor's  plant  for  authorized 
received  for  purposes  of  this  block.  transportation  consolidation  to  a  single 

Block  23— CONTRACTOR  USE  ONLY.  destination  on  a  single  bill  of  lading,  the 

This  block  is  provided  and  reserved  for  applicable  DD  Forms  250  may  be  prepared  at 

Contractor  use.  *'"'*  °'  Procurement  Quality  Assurance  or 

Acceptance  prior  to  the  time  of  actual 
shipment.  (See  Block  3.) 

1-304    Multiple  Consignee  Instructions. 

When  the  identical  line  item(s)  of  a 
contract  is  to  be  shipped  to  more  than  one 
consignee,  with  the  same  or  varying 
quantities,  and  requires  origin  acceptance, 


RsMTvad  lor  future  UM. 

Sehedutod  Truck  Service  (STS)  t^jptet  lo  con- 
tract carnage  guaranteed  IraHic  routngi  ««>/ 
or  tchedmed  servKe). 

Air  treigm  torwarder. 

OOICKTRANS 

SEAVAN. 

Water,  nver.  Me.  coastai  (commeroaO. 

Bearer,  walk-lttru  (customer  pKkup  of  materW). 

Miirtary  Intrathealer  Airlitl  Service. 

MMary  SeaWt  Corrvnarid  (l^tSC)  (controlled  oorv 
tract  or  arranged  space). 

Goverriment  watercraft  iMrge,  Ughter. 

Ron  On  RoM  Off  (ROI^O)  Service. 

Armed  Force*  Couner  Service  (AHFCOS). 

Surface,  small  package  earner. 

M<Mary  official  maH  (imOM). 

Express  mat 

PtfMtme. 

Uxat  defcvery  by  govemmeot  or  commerce!  Injc* 
(includes  on  base  transfers;  delivehes  betiraen 
ar.  water,  or  motor  terminals:  and  adtaceni 
activities)  Local  delivery  areas  are  identified  m 
commercial  earners  larrtfs  wtvch  are  filed  WKJ 
approved  by  regulatory  auttxmties. 


Tra«ar/Conlamar-On-Flai-Cw        (Excluding 


1-302  Mooe/Method  of  Ship««ent  Cooes 

Coda 

Deachptton 

A.. „.. 

Motor,  truckload 

B.....       .. 

Motor,  less  than  tnjckload 

C _ 

Van  (unpadied.   uncrated  personal  or  Govanv 

D 

Onveaway,  InxAaway.  towaway. 

E 

Bus 

F „.. 

MMary  AirMi   Command  (Channel  and  Specie 

Assignment  Avtrtt  IMisaion). 

6 —     ... 

Surface  parcel  post 

H ~~. 

A«  parcel  poet. 

1 

dekvery  area. 

J 

K._ 

Ran.  carload.  ' 

L. — „. 

Rat.  laaa  than  carload  > 

M 

Surface,  frelglit  fonrardar. 

N 

LOGAIR 

O 

Ogarac  mktary  air  (including  aircfall  e<  toralgn 

P 

Through  Government  B*  of  Lading  (TGBL) 
CommaWial  an  IreigrM  (mcludet  regular  and  e>pe- 

O -. 

dMad  aarvica  provided  by  ma|or  artnaa;  dar- 

lers  and  Mr  lans). 

2. 

SHIPMENT  NO. 

^AOOOM 

See  Block   16 

one  MIRR  may  be  prepared.  Preparation  shall 
be  as  prescribed  in  this  appendix  with  the 
following  changes: 

(i]  Blocks  2,  4, 13  and,  if  applicable,  14 — 
Enter  "See  Attached  Distribution  List" 

(ii)  Block  15 — Item  numbers  may  be 
grouped  for  identical  stock/part  number  and 
description. 

(iii)  Block  17— Enter  the  "total"  quantify 
shipped  by  line  item  or.  if  applicable,  grouped 
identical  line  items. 

(iv)  The  DD  Form  2S0c  shall  be  used  to  list 
each  individual  "Shipped  To"  and  "Marked 
For"  with  code(8)  and  complete  shipping 
address  and  a  sequential  shipment  number 
for  each;  line  item  number^s);  quantity:  MIPR 
number  prefixed  by  "MIPR"  or  the  MILSTRIP 
requisition  number(s)  and  quantity  for  each 
when  provided  in  the  contract  or  shipping 
instructions:  and  if  applicable.  Bill  of  Lading 
number,  TCN,  and  Mode  of  Shipment  Code. 

(v)  Pages  of  DD  Form  250c  comprising  the 
distribution  list  that  are  not  applicable  to  the 
individual  consignee  may  be  omitted  from  the 
MIRR  furnished  that  consignee.  A  complete 
MIRR  shall  be  provided  for  all  other 
distribution. 

I-3(S    Correction  Instructions. 

When,  because  of  errors  or  omissions,  it  is 
necessary  to  correct  the  MIRR  after 
distribution  has  been  made,  a  revised  or  new 
MIRR  shall  be  effected  by  correcting  the 
original  master  or  preparing  a  new  MIRR 
containing  the  identical  data  of  the  original 
MIRR  and  distributing  the  corrected  form. 
MIRRs  shall  not  be  corrected  for  Block  19  and 
20  entries.  The  corrections  shall  be  made  as 
follows: 

(i)  Circle  the  error  and  place  the  corrected 
information  in  the  same  block;  if  space  is 
limited,  enter  the  corrected  information  in 
Block  16  referencing  the  error  page  and  block. 
Enter  omissions  in  Block  16  referencing 
omission  page  and  block. 


17.      QUANTITY 

SHIP/RECD 


19 


BEST  COPY  AVAILABLE 
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16.      STOCK/PART   NO.   DESCRIPTION 


Table  1.— Stanoaro  Oistfusution 


Refer  Block  2:   Change  shipment  No. 
AAAOOOl  to  AAAOOIO  on  all  pages  of  the 
MIRR. 

Refer  Blocks  IS,  16,  17  and  18,  page  2 
Delete  in  entirety  Line  Item  No.  0006. 
This  item  was  not  shipped. 


(ii)  When  corrections  have  been  made  to 
entries  for  line  items  (Block  15)  or  quantity 
(Block  17)  the  words  "CORRECTIONS  HAVE 
BEEN  VERiHED"  shall  be  entered  on  page  1. 
The  authorized  Govemmenl  representative 
shall  date  and  sign  immediately  below  the 
statement.  This  verification  statement  and 
signature  are  not  required  for  other 
corrections. 

(iii)  Pages  of  the  MIRR  requiring  correcfion 
shall  be  clearly  marked  "CORRECTED 
COPY",  avoiding  obliteration  of  any  other 
entries.  Where  correctiosn  are  made  only  on 
continuation  sheets,  page  number  1  shall  also 
be  marked  "CORRECTED  COPY." 

|iv)  Page  1  and  only  those  continuation 
pages  marked  "CORRECTED  COPY"  shall  be 
distributed  to  the  initial  distribution.  A 
complete  MIRR  with  corrections  shall  be 
distributed  to  new  addressee(s)  created  by 
error  corrections. 

I-308    Invoice  Instructions. 

Contractors  are  encouraged  to  use  copies 
of  the  MIRR  as  an  invoice,  in  lieu  of  a 
commercial  form,  but  are  not  required  to  do 
so.  If  commercial  forms  are  used,  the  related 
MIRR  shipment  numberfs)  shall  be  identified 
thereon.  Copies  of  the  MIRR  used  as  an 
invoice  are  in  addition  to  the  standard 
distribution  (1-401).  The  four  invoice  copies 
shall  be  prepared  and  forwarded  to  the 
payment  office  as  follows: 

(i)  Complete  Blocks  5.  6, 19  and  20.  Column 
20  shall  be  totalized. 

(ii)  Mark  in  letters  approximately  one  inch 
high,  first  copy:  "ORIGINAL  INVOICE":  three 
copies:  "INVOICE  COPY". 

(iii)  Forward  the  four  copies  to  the  payment 
office  (Block  12  Address),  except  when 
acceptance  is  at  destination  and  a  Navy 
Finance  Office  will  make  payment,  forward 
to  destination. 

(iv)  The  invoice  and  the  four  "Payment 
Office"  (Part  4,  Table  1)  copies  of  the  MIRR 
shall  not  be  fastened  together. 

1-307    Packing  List  Instructions. 

Copies  of  the  MIRR  may  be  used  as  a 
packing  Hst.  When  they  are  used,  the  packing. 


list  copies  shall  be  in  addition  to  the  copies  of 
the  MIRR  required  for  standard  distribution 
(1-401)  and  shall  be  marked  "PACKING 
UST." 

1-306    Receiving  Instructions. 

When  the  MIRR  is  used  for  receiving 
purposes,  procedures  shall  be  as  prescribed 
by  local  directives.  If  PQA  and  Acceptance  or 
Acceptance  of  supplies  is  required  upon 
arrival  at  destination,  see  Block  21B  for 
instructions. 

Part  4— Distribution  of  DD  Form  250  and  DO 
Form  250c 

1-401  Distribution. 

(a)  The  contractor  is  responsible  for 
distribution,  including  mailing  and  payment 
of  postage,  of  DD  Form  250  in  accordance 
with  Tables  1  and  2. 

(b)  Distribution  of  MIRRs  shall  be  in 
accordance  with  and  limited  to  the 
distribution  and  the  quantities  as  provided  in 
Tables  1  and  2.  Air  mail  shall  be  used 
whenever  it  is  faster  than  regular  mail. 

(c)  Distribution  of  MIRRs  on  non-DoD 
contracts  shall  be  in  accordance  with  this 
Part  as  amended  by  the  contract. 

(d)  Distribution  shall  be  made  promptly, 
but  no  later  than  the  close  of  business  of  the 
work  day  following: 

(i)  Signing  of  the  DD  Form  250  (Block  21A) 
by  the  authorized  Government 
representative,  or 

(ii)  Shipment  when  authorized  under  terms 
of  Alternative  Release:  Certificate  of 
Conformance:  or  Fast  Pay  procedure,  or 
shipment  when  PQA  and  Acceptance  are  to 
be  performed  at  destination. 

(e)  The  consignee  copies  (via  mail)  on 
overseas  shipments  shall  not  be  sent  to  Port 
of  Embarkation  (POE).  The  copies  shall  be 
sent  to  consignee  at  APO/FPO  address. 

(f)  Copies  of  the  MIRR  forwarded  to  a 
location  for  more  than  one  recipient  shall 
clearly  identify  each  recipient. 


With  Shlpmenl* 

Consign**  (m>  aa*4 - 

{Fot  S»fY  <i  mill— <   cqpMs  mV  Im 
,Tor  Gfam  A««/Foi«ign  MStjiy  Sal**,  camign** 
copMaarano*  riqurad). 

Comnd  AilMiiiMMion  Offtc* 

(Forann)  dracl  to  addran  n  Blodi  10  nan 
addrassa*  •  a  OCASA.  OCASO.  or  OCASO.  and  a  Canrfi- 
cale  d  Contonnanc*  (taa  l-30i,  Bkx*  ?i(c)A(4))  or  m* 
AMamato  Ralaaa*  Piooadyiaa  (aa*  i-30i.  Btodi  2i(c)A(2)) 
a  awodiad.  and  acoaplanca  •  t\  an^K.  thaa  lon>ard 
ttvough  m*  Auitiorizad  Go¥arnmanl  Raprasaniativ* ) 

Pirrrhaamg  OWio* _ 1 

Paymeni  0*fca" _...  4 

(Fonnard  (trad  to  aitiliaiaaa  m  Stock  12  axcapl  (U  wtMn 
ocft  10  ia  a  DCASR.  OCASO.  or  OCASO 
He*  kt  Btoeh  12  •  a  OCASA  do  not  maka 

;  m  ««iaii  aa* n  Block  12  •  HtQ  AFCMO 

altach  onty  on*  copy  to  th*  raqured  numbar  cA  coiMS  a< 
Ih*  mmiactor't  wnoKxr.  faO  when  acceptanc*  <s  at  dasS- 
naacm  atvl  a  Navy  Fnanca  OfUca  ml  maka  paymant 
forward  to  daaonaaorv  and  (iv)  aitwn  a  Certificata  ot 
Conformanca  (sea  1-301.  Slock  21(c)A(4))  or  me  Altoma- 
•*•  nelaase  Piocaduraa  (a**  1-301.  Block  21|c)A(2))  ia 
kMokrad  and  accapianca  la  al  ongm.  torward  th*  copies 
mrough  the  Auttx)nzed  Govemmani  Representabva.] 

AOP  Point  tor  CAO  (^flpHcaPila  to  Ar  Fortx  on^l 1 

(WTian  an  AFPnO  K  ipaoCed  a*  *<•  admnlatonng 
acuvily  m  Block  ia  or  HO  AFCMO  a  cMad  as  PayniarM 
OtfKe  in  Stock  12.  sand  one  copy  to  HO  AFCMO  immack- 
alaly  upon  signature  M  aubmiaann  of  detvery  data  m  tieng 
made  by  marrhancal  means.  <Salrttubon  at  Vm  Iwrd  copy 
ne*d  not  be  made  to  HQ  AFCMO.) 

■  Attach  aa  totoas; 


Type  of  SNpmanI 

Carload  or  Injcktoad _ Alltai  to  the  snipmanl  wtiar*  « 

ti*  be  reaiMy  viatola  and 
available  upon  receipl 

Lass-tharvcartoad  or  liuck-  Attn  to  contalnar  numbar 
toad.  one.  or  container  baanng 


Pipatna  or  tank  car  Raaroad    Fonewd 
cars  tor  coal  movainenta. 


Ma*.  InckKSng  parcel  poal Attach  to  oulside  or  nckjd* 

in  the  package  Inckida  a 
copy  n  each  addNonal 
package    o(    imnpackoga 


With       coruigr>e* 


"Payment  by  OCASRs  «>■  be  tMsed  on  the  sourc* 
accepUrwa  copws  o<  VO  Forms  2S0  forwarded  to  tha 
Contract  Admasaaatioo  Offica  except  m  tho<i«  rare  instaf>ces 
■tiaia  diaMuaon  aa*  be  made  to  OCASR  PeymarH  Otkcas 
m  acconiatica  «m»i  Iha  above  i«a>ijuiii.iii  achaduie. 


Table  2.— Special  Distribution 


Num- 

As requvad 

Addraea 

ber  ot 
copiea 

Each:  Navy  Stalua 

Address  spaofted  m  Iha 

M 

Conkol  Ackudy.  Anair. 

contract. 

AaFane,OSA 

Inwenlory  CofHroi 

Managar 

Ad*ees  sp«3ked  by 

1 

Raprasanlaave 

the  awigned  QuaWy 

AssurarK« 

Repreaemalive 

Transponalnn  Otfice 

CAO  address  unlees 

1 

Issung  GSL  (attach  to 

ottieiwisa  speciked  in 

GSL  memorandum 

Ihe  contract 

copy) 

Purchasing  Offica  other 

Address  specified  in  Iha 

1 

than  otfice  asuing 

contract. 

contract 

Foreign  Miltary  Salaa 

Ad(*«ss  specified  n  tie 

8 

contract 

Miaiary  Assotanc* 

US  kiatary  Adviaory 

1 

Advisory  Grtjup  (Grant 

Group.  MiMaiT 

AidShipmanu) 

Attache.  Mission,  or 
other  designated 
agency  addraea  aa 
spacMadnlha 
coniracL 
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Table  2.— Special  Distribution— Continued 


Num- 

Aditaaa 

bar  of 
copies 

Anny-  Foreign  MWary 

Commander.  US  Army 

1 

Satos/ltMlary 

Sectvity  Assistance 

Asaiatonaa  Piogtam 

Centar.  AttR  DRSAC- 

(GcanlAKft 

OP.  3rd  Saaet  and 
"M"  Avenue.  BMg  54. 
New  Cumberland 
AnnyDepetNaw 
Oimbaitand.  PA 
*7070. 

AlrForca 

On  sNpmanIa  at 

Air  FoKsLogwtlc* 

1 

new  piadbcaen  of 

aircraft  and 

Vehicle  Dialnkulion 

moailas.  class 

OfTica  (MCNAPV). 

14f«  raissitos. 

iSlOaacraA 

OhB  45433. 

(lixad  waift  al 

types).  1520 

aircrafi  (rotanr 

«Mg).  1S40 

gkdors.  1560 

target  drones. 

When  above  items 
af»da».a»adto 

A.F  PUrt. 

1 

caniBcs. 

Foreign  Military 

National  Deiance 

1 

Satos/MMtary 

Hsadqaaners.  Ottawa. 

Aaaatanca  Program 

Onsanft  Canada  KIA 

(QmMA«J) 

OK4,  Ann;  DPSUPS3. 

iNpinents  lo 

Canada. 

Othat  Than  Caaadi-. 

eoiuracl 

t 

When  comignaa  a  an 

Coaaigciae  address 

3 

Ar  National  Guard 

(Stock  13J.  ATTH 

ActkrNy. 

Properly  Offiear 

Navy: 

Navy  Foreign  MWary 

2 

Sales/ Military 

Logistics.  Contral 

Asslstancs  Pitigram 

Offica  (NAVILGO)  700 

(Grant  Aal). 

RMatoAvanaa 
PMtodalpMa.PA 
19111. 

When  typed  coda 

Aviaaen  S>4ipl|  Offica 

2 

(TC)  2T  or  7T  ia 

PKSO)  700  Robins 

ahowa  in  Block  f«. 

Aveiaia.  PMadalpMa, 
PA  I»lt1  (Cad* 
MFA)  lor  avaaon-lypa 
mafenat 

or 

When  shipment  a 

and 

consigried  to 

wwttm  ean»atMt% 

plant  tor  a 

Whan  Block  18 

SNps  Pans  Controi 

2 

mdicatas  the 

Center  (SPCQ  (Cb* 

723t)  tar  al  oOmt 

6FP. 

nwMnal. 

Machancsburg.  PA 
tTOSS. 

Manna  Coipa 

1 

consifned  to  a 

Maona  Corps 

Marine  CoTJS 

Headquarters.  USMC 

Actvity  (eicluding 

Waslvngton,  DC 

•sranaiAical  ipaMSi 

3B3IO. 

3 

Mann*  Corps 

Logabcs  Base 

Albviy.  GA  317M. 

Bull  Pstrolaum 

Ck>gnizan<  Dalansi  Fuat 

t 

Shipmants. 

Ragnn  (s*a  TaMa  4). 

■  Each  addressee. 

Ptirt  5—PrgpwotJon  oftMe  DD  Form  2S0-I 
flooding  Heport) 

ISOl    lusimctioas. 

The  DD  Form  250-1  shaH  be  prvpftred  kt 
accordance  with  rtre  foffowtng  iiwtructions 
when  applied  to  a  tanker  or  barge  cargo 
lifting.  Abbreviations  may  be  used  where 


space  is  limited.  The  block  numbers 
correspond  to  those  on  the  form. 

Block  1— TANKER/BARGE  Line  out 
"TANKER"  or  "BARGE"  as  appropriate  and 
place  "X"  to  indicate  loading  report. 

Block  2— INSPECTION  OFTICE.  Enter  the 
name  and  location  of  the  Government  office 
conducting  inspection. 

Block  3— REPORT  NO.  Number  each  form 
consecutively,  starting  with  number  1.  to 
correspond  to  the  number  of  shipments  made 
against  the  contract.  In  case  shipment  is 
made  from  more  than  one  location  against 
the  same  contract,  follow  this  numbering 
system  at  each  location. 

Block  4— AGENCY  PLACING  ORDER  ON 
SHIPPER,  QTY,  STATE,  AND/OR  LOCAL 
ADDRESS  (loading).  Indicate  the  applicable 
Government  activity. 

Block  5— DEPARTMENT.  Indicate  Military 
Department  owning  product  being  shipped. 

Block  ft— PRIME  CONTRACT  OR  P.O.  NO. 
Enter  the  contract  or  purchase  order  number. 

Block  7— NAME  OF  PRIME 
CONTRACTOR.  CITY,  STATE  AND/OR 
LOCAL  ADDRESS  (Loading].  Enter  the  name 
and  address  of  the  contractor  as  shown  in  the 
contTBCt. 

Block  8— STORAGE  CONTRACT.  Enter 
storage  contract  mmtber  if  appHcable. 

Block  »— TERMINAL  OR  REFINERY 
SHIPPED  FROM.  CITY.  STATE  AND/ OR 
LOCAL  ADDRESS.  Enter  the  name  and 
location  of  the  contractor  facility  from  which 
shipment  is  made.  Also  indicate  delivery 
point  in  this  space  as  either  "FOB  Origin"  of 
"FOB  Destination." 

Bteck  10-ORDER  NO.  ON  SUPPLIER. 
Enter  number  of  the  delivery  order,  purchase 
order,  subcontract  or  suborder  placed  on  the 
supplier. 

Block  11— SHIPreD  TO:  (Receiving 
Activity.  City,  Stale  and/or  Local  Address). 
Enter  the  name  and  geographical  address  of 
the  consigite*  as  shown  on  the  shipping 
order. 

Block  IZ-B/L  NUMBER.  Where 
applicable,  enter  the  initials  and  number  of 
the  bill  of  tading.  If  commercial  bill  of  lading 
later  to  be  converted  to  a  Govemmenl  bill  of 
lading  is  authorized,  show  "Com.  B/L  to  CB/ 
L 

Block  13— REQN.  OR  REQUEST  NO.  Enter 
number  and  date  if  inted  in  the  shipping 
instructions. 

Block  14— CARGO  NO.  Errter  the  cargo 
number  fnmished  by  the  ordering  office. 

Block  15— VESSEL.  Enter  the  name  of 
tanker  or  Iwrge. 

Block  16— DRAFT  ARRIVAL.  Enter  the 
vessel's  draft  on  arrival. 

Block  17— DRAFT  SAILING.  Enter  the 
vessel's  draft  on  completion  of  loading. 

Block  18— PREVIOUS  TWO  CARGOES. 
Errter  the  type  of  product  constituting 
previous  t»ro  cargoes. 

Bbck  1»— PIOOR  HMSPECTTON.  Leave 
blank. 

Block  20— CONDITION  OF  SHORE 
PIPELINE,  htdtcate  condition  of  Kne  (fuH  or 
empty)  before  and  after  loading. 

Block  21— APPROPRIATION  (Loading). 
Indicated  the  appropnatioa  onmber  shown 
ott  the  contract  purchase  order  or 
(fistribution  pfan.  If  the  shipment  is  made 
from  departmentally  owned  sto<:k.  show 


"Army,  Navy  or  Air  Force  (as  appropriate) 
owned  Stock.** 

Block  22— CONTRACT  ITEM  NO.  Enter 
the  contract  item  number  applicable  to  the 
shipment 

Block  23— PRODUCT.  Enter  the  product 
nomenclature  and  grade  as  shown  in  the 
contract  or  specification,  the  stock  or  cJass 
number,  and  the  NATO  symbol 

Block  24— SPECIFICATIONS.  Enter  the 
specification  and  amendment  number  shown 
in  the  contract 

Block  25— STATEMENT  OF  QUANTrTY. 
Enter  in  the  "LOADED**  column,  the  net 
barrels,  net  galkms  and  long  tons  for  the 
cargo  loaded.  NOTE:  If  more  than  V4  of  1% 
difference  exists  between  the  ship  and  shore 
quantity  figures  an  investigation  shall  be 
made  immediately  to  determine  the  cause  of 
such  difference.  If  necessary,  corrected 
documents  shall  be  prepared:  otherwise,  a 
statement  shall  be  palced  in  Block  28  as  to 
the  probable  or  actual  cause  of  the  difference. 

Block  28— STATEMENT  OF  QUALITY. 

(a)  Under  the  heading  "TESTS  "  list  all 
inspection  acceptance  tests  of  the 
specification  and  any  other  quality 
requirements  of  the  contract. 

(b)  Under  the  heading  -SPECinCATION 
LIMITS"  list  the  limits  or  requirements  as 
stated  in  the  specification  or  contract  directly 
opposite  each  entry  in  the  **TESTS"  column. 
Applicable  waivers  to  technical  requirements 
shall  be  listed. 

(c)  Under  the  heading  '"TEST  RESULTS* 
list  the  test  results  applicable  to  the  storage 
tank  or  tanks  from  which  the  cargo  was 
lifted.  If  more  than  one  storage  tank  is 
involved,  list  the  tests  applicable  to  each  tank 
in  separate  columns  headed  by  the  tank 
number,  the  date  the  product  in  the  tank  was 
approved,  and  the  quantity  loaded  from  the 
tank.  Each  column  shall  also  list  such  product 
characteristics  as  amount  the  type  of 
corrosion  inhibitor,  etc. 

Block  27— TIME  STATEMENT.  Line  out 
"DISCHARGE*  and  "DISCHARGING. * 
Complete  all  appHcable  entries  of  the  time 
statement  using  local  time.  These  dates  and 
times  shall  be  taken  from  either  the  vessel  or 
shore  facility  log.  The  Government 
representative  shall  assure  that  the  logs  are 
in  agreement  on  those  entries  used.  If  the 
vessel  and  shore  facility  logs  are  not  in 
agreement  the  Government  representative 
will  explain  the  reasons  in  Block  28 — 
REMARKS  Date  and  time  vessel  left  berth 
shall  not  be  entered  on  documents  placed 
abo«ntl  the  vessel  but  shall  appear  on  all 
other  copies.  All  dates  shall  be  expressed  in 
sequence  of  day.  month,  and  year  With  the 
month  spelled  out  or  abbrtrviated  {e.g..  10 
Sept.  67).  The  term  RNISHED  BALLAST 
DISCHARGE  is  iseaiYt  lo  indirde  all  times 
needed  to  complete  deballasting  and 
raopping/drying  of  ship's  tanks.  The 
inspection  of  ship's  tanks  for  loading  is 
normally  performed  immediately  upon 
completion  of  drying  tanks. 

Block  28— REMARKS.  Use  this  space  for 
reporting; 

(a)  All  delays,  their  case  aftd  responsible 
party  (vesseL  shore  fscifity.  Goremment 
representative,  or  otlier). 
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(b)  Details  of  loading  abnormalities  such  as 
product  losses  due  to  overflow  leaks,  delivery 
of  product  from  low  level  in  shore  tanks,  etc. 

(c)  In  the  case  of  multiple  consignees,  enter 
each  consignee,  the  amount  consigned  to 
each,  and  if  applicable,  the  storage  contract 
numbers  appearing  on  the  delivery  order. 

(d)  When  product  title  is  vested  in  the  U.S. 
Government,  insert  in  capital  letters  "U.S. 
GOVERNMENT  OWNED  CARGO."  If  tiUe  to 
the  product  remains  with  the  contractor  and 
inspection  is  preformed  at  source  with 
acceptance  at  destination,  insert  in  capital 
letters  "CONTRACTOR  OWNED  CARGO." 

(e)  If  the  form  covers  shipments  for  Military 
Assistance  Program  support,  enter  in  this 
space    FY-Cthe  year)— MAP"'  in  half-inch 
letters.  Also  indicate  the  MAP  reference 
number — i.e.  program  directive  number  or 
MAP  cause  number  if  known. 

(f)  Seal  number  and  location  of  seals.  If 
space  is  not  adequate,  place  this  information 
on  the  ullage  report  or  an  attached 
supplemental  sheet. 

Block  29— COMPANY  OR  RECEIVING 
TERMINAL  Line  out  "OR  RECEIVING 
TERMINAL"  and  secure  the  signature  of  the 
suppliers  representative.  The  signature  shall 
be  applied  to  the  master  ditto  or  all  copies  of 
the  form. 

Block  30— CERTinCATION  BY 
GOVERNMENT  REPRESENTATIVE.  Line  out 
"DISCHARGED."  The  Government 
representative  shall  date  and  sign  the 
completed  master  ditto  or  all  copies  of  the 
form  to  certify  inspection  and  acceptance,  as 
applicable,  by  the  Government.  The  name  of 
the  individual  signing  this  certification,  as 
well  as  the  names  applied  in  Blocks  29  and  31 
shall  be  typed  or  hand  lettered  on  the  master 
or  all  copies  of  the  document.  The  signature 
in  Block  30  must  agree  with  the  typed  or 
lettered  named  to  be  acceptable  to  the  paying 
office. 

Block  31— CERTIFICATION  BY  MASTER 
OR  AGE.NT.  Obtain  the  signature  of  the 
master  of  the  vessel  or  its  agent.  The 
signature  shall  be  applied  to  the  master  ditto 
or  all  copies  of  the  form. 

Part  6— Preparation  of  the  DD  Form  250—1 
(DISCHARGED  REPORT) 

/ — 601    Instructions. 

The  DD  Form  250—1  shall  be  prepared  in 
accordance  with  the  following  instructions 
when  applied  to  tanker  or  barge  discharge. 
Abbreviations  may  be  used  where  space  is 
limited.  The  block  numbers  correspond  to 
those  on  the  form. 

Block  1— TANKER/BARGE  Line  out 
•TANKER"  or  "BARGE"  as  applicable  and 
place  "X"  to  indicate  discharge  report. 

Block  2— INSPECTION  OFFICE.  Indicate 
Government  activity  performing  inspection 
on  the  cargo  received. 

Block  3— REPORT  NO.  Leave  blank. 

Block  4— AGENCY  PLACING  ORDER  ON 
SHIPPER,  CITY,  STATE  AND/OR  LOCAL 
ADDRESS  (loading).  Indicate  Government 
agency  shown  on  loading  report. 

Block  5— DEPARTMENT.  Indicate 
Department  owning  product  being  received. 

Block  6— PRIME  CONTRACT  OR  P.O.  NO. 
Indicate  the  contract  or  purchase  order 
number  shown  on  the  loading  report. 

Block  7— NAME  OF  PRIME 
CONTRACTOR.  CITY.  STATE  AND/OR 


LOCAL  ADDRESS  (Loading).  Indicate  name 
and  location  of  contractor  who  loaded  the 
cargo. 

Block  ft— STORAGE  CONTRACT.  Enter 
the  number  of  the  contract  under  which 
material  is  placed  in  commercial  storage 
where  applicable. 

Block  9— TERMINAL  OR  REFINERY 
SHIPPED  FROM,  CITY,  STATE  AND/OR 
LOCAL  ADDRESS,  Indicate  source  of  cargo. 

Block  10— ORDER  NO.  ON  SUPPUER. 
Make  sure  entry  appearing  on  loading  report. 

Block  11— SHIPPED  TO:  (Receiving 
Activity,  City,  State  and/or  Local  Address). 
Enter  receiving  activity's  name  and  location. 
Block  12— B/L  NUMBER.  Enter  as  appears 
on  loading  report. 

Block  13— REQN.  OR  REQUEST  NO.  Leave 
blank. 

Block  14— CARGO  NO.  Enter  cargo  number 
shown  on  loading  report. 

Block  15— VESSEL  Enter  name  of  tanker  or 
barge  discharging  cargo. 

Block  16— DRAFT  ARRIVAL  Enter  draft  of 
vessel  upon  arrival  at  dock. 

Block  17— DRAFT  SAIUNG.  Enter  draft  of 
vessel  after  discharging. 

Block  1ft— PREVIOUS  TWO  CARGOES. 
Leave  blank. 

Block  19— PRIOR  INSPECTION.  Enter  the 
name  and  location  of  the  Government  office 
which  inspected  the  cargo  loading. 

Block  20— CONDITION  OF  SHORE 
PIPEUNE.  Indicate  condition  of  line  (full  or 
empty)  before  and  after  discharging. 

Block  21— APPROPRIATION  (Loading). 
Leave  blank. 

Block  22— CONTRACT  ITEM  NO.  Enter 
the  item  number  shown  on  the  loading  report. 

Block  23— PRODUCT.  Enter  information 
appearing  in  Block  23  of  the  loading  report. 

Block  24— SPECIFICATIONS.  Enter 
information  appearing  in  Block  24  of  the 
loading  report. 

Block  25— STATEMENT  OF  QUANTITY. 
Enter  applicable  data  in  proper  columns. 

(a)  'LOADED  "  figures  shall  be  taken  from 
the  loading  report. 

(b)  Quantities  discharged  shall  be 
determined  from  shore  tank  gauges  at 
destination. 

(c)  If  a  grade  of  product  is  discharged  at 
more  than  one  point,  the  loss  or  gain  for  that 
product  shall  be  calculated  by  the  final 
discharge  point.  Amounts  previously 
discharged  shall  be  as  reported  on  discharge 
reports  prepared  by  the  previous  discharge 
points.  Volume  figures  shall  be  transmitted 
by  routine  message  to  the  final  discharge 
point  in  advance  of  mailed  documents  to 
expedite  the  loss  or  gain  calculation  and 
provide  proration  data  when  more  than  one 
department  is  involved. 

(d)  The  loss  of  gain  percentage  shall  be 
entered  in  the  "PERCENT'  column  followed 
by  ""LOSS"  or  '"GAIN"  as  applicable. 

(e)  On  destination  acceptance  shipments, 
accomplish  the  "DISCHARGED""  column 
only,  unless  instructed  to  the  contrary. 

Block  26— STATEMENT  OF  QUALITY. 

(a)  Under  the  heading  "TESTS"  enter  the 
verification  tests  performed  on  the  cargo 
preparatory  to  discharge. 

(b)  Under  "SPECinCATION  UMfTS"  enter 
the  limits,  including  authorized  departures  (if 
any)  appearing  on  the  loading  report,  for  the 
tests  performed. 


(c)  Enter  the  results  of  tests  performed 
under  the  heading  "TEST  RESULTS."" 

Block  27— TIME  STATEMENT.  Une  out 
"LOAD"  and  "LOADING."  Complete  all 
applicable  entries  of  the  time  statement  using 
local  time.  The  dates  and  times  shall  be  taken 
from  either  the  vessel  or  shore  facility  log. 
The  Government  representative  shall  assure 
that  these  logs  are  in  agreement  with  entries 
used.  If  the  vessel  and  shore  facility  logs  are 
not  in  agreement,  the  Government 
representative  will  explain  the  rea80n(s)  In 
Block  28— REMARKS.  Dale  and  time  vessel 
left  berth  shall  not  be  entered  on  documents 
placed  aboard  the  vessel  but  shall  appear  on 
all  other  copies.  All  dates  shall  be  expressed 
in  the  sequence  of  day,  month  and  year  with 
the  month  spelled  out  or  abbreviated  (e.g.. 
Sept.  10. 1967). 

Block  28— REMARKS.  Use  this  space  for 
reporting  important  facts  such  as: 

(a)  Delays,  their  cause  and  responsible 
party  (vessel,  shore  facility.  Government 
representative,  or  other). 

(b)  Abnormal  individual  losses  contributing 
to  the  total  loss.  The  cause  of  such  losses 
shall  be  indicated  as  well  as  actual  or 
estimated  volumes  involved.  Such  losses 
shall  include,  but  not  be  restricted  to,  product 
remaining  aboard  (indicate  tanks  in  which 
contained),  spillages,  line  breaks  etc.  Where 
gravity  group  change  of  receiving  tank 
contents  results  in  a  fictitious  loss  or  gain, 
such  fact  shall  be  noted.  Irregularities 
oberved  on  comparing  vessel  ullages 
obtained  at  loading  point  with  those  at  the 
discharge  point  shall  be  noted  if  indicative  of 
an  abnormal  transportation  loss  or 
contamination. 

Block  29— COMPANY  OR  RECEIVING 
TERMINAL  Une  out  "COMPANY  OR." 
Secure  the  signature  of  a  representative  of 
the  receiving  terminal.  The  signature  shall  be 
applied  to  the  master  ditto  or  all  copies  of  the 
form. 

Block  30 — Certification  by  Government 
Representative.  Line  out  ""LOADED.""  The 
Government  representative  shall  date  and 
sign  the  completed  master  ditto  or  all  copies 
of  the  form  to  certify  inspection  and 
acceptance,  as  applicable,  by  the 
Government.  The  name  of  the  individual 
signing  the  certification  as  well  as  the  names 
applied  in  Blocks  29  and  31  shall  be  typed  or 
hand  lettered  on  the  master  or  all  copies  of 
the  form.  The  signature  in  Block  30  must 
agree  with  the  typed  or  lettered  name  to  be 
acceptable  to  the  paying  office. 

Block  31 — Certification  by  Master  or  Agent, 
Obtain  the  signature  of  the  master  of  the 
vessel  or  the  vessel's  agent.  The  signature 
shall  be  applied  to  the  master  ditto  or  all 
copies  of  the  form. 

Part  7— Distribution  of  the  DD  Form  250-1 

1-70    Distribution. 

(a)  The  completed  DD  Form  250-1  shall  oe 
distributed  by  the  Government  representative 
in  accordance  with  Table  3  of  this  Appendic 
as  may  be  amended  by  the  provisions  of  the 
contract  or  shipping  order. 

(b)  The  contractor  shall  furnish  the 
Government  representative  sufficient  copies 
of  the  completed  form  to  permit  the  required 
distribution. 
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(c)  Distribution  of  the  form  shall  be  made 
as  soon  as  possible  but  not  later  than  24 
hours  following  completion  of  the  form. 

(See  Tvbte  3  on  following  pages] 


1-7QZ    Corrected  DD  Form  250-1. 

When  errors  are  made  in  entries  on  the 
form  which  would  affect  payment  or 
accountability,  corrected  copies  shall  be 
loada.  Fjntrifs  corrected  shall  be  encircled  on 
all  copies  and  the  form  plainly  identified  as  a 


"CORRECTED  COPY.""  The  statement 
"Corrections  Have  Been  Verified""  sball  be 
entered  in  Block  28  with  the  authorized 
Government  representattre's  dated  signature 
directly  below.  Distributicm  of  the  certified 
corrected  copy  ahatt  be  made  to  alt  recipients 
of  the  ordinal  distribution. 


Table  3.— OO  Foru  250-t  Di&TmBUTioN 


Typa  o(  ahi^xnent 


Recipient  at  00  Fom  2S0-1 


Number  ol  Copiw 


Loedng 


Twiker 


Barge 


Prepared  by 

Shipper/ 

Govt 


Barge 


>* 


/MMly 


On  al  oversees  shipmams  provide  tor  a  minimum  of  4  eonsigr>- 
ees.  Place  1  copy  (attached  to  ulage  report)  In  each  tt  4 
envetopai  ar<d  mark  anvelopee  "Coneignee-Fnl  OesnneSon." 
"Conalgnee-Second  Desanalion."  etc.,  lor  delmry  via  the 
lankar. 


Each  Consignee:  By  mai  (CONUS  sh«>ments  onty);  WMh  Ship- 


On  tf  USNS  tankers  and  a«  MSC  ctwtved  tankers  and  MSC 

chansred  barges. 
See  coneael  or  sti^n^'HI  er^at  tor  flr<anee  JuiuiiiaiilaSuw  aotf 


Tanker  or  Barge  Agent ____.._ — 

Contractor 

Cognizant  Inspection  OKce...._ 

Government  Representative  i<  eech  Oeslinetion  Reapornbia  lor 
OuaMy. 

Government  Representative  at  Cargo  Loading  Point 

IMtwy  SeaMt  Commarxl,  Coda  331.  Waahnglon,  OC  20390 


any  aupptemenial  requremenis  tor  Govemmanl-Oiimed  prtxluct 

iTupmenU  end  aaoaiptt. 
For  shipmenta  and  recalls  o4  OFSC  anancee  ca^goe  tor  Mmi^K 

OFSC-F  •  not  the  Psymg  OtfioB. 
Fw  th^xnents  on  M  USNS  iwkers.  lulSC  chwtcred  tankers  and 

barges,  and  FOB  dealinahon  tankers  anlh  copy  of  utaaa  report 
On  Army  lU" 


Pa^ffiisnt  Omcei  It  IhN  M  DASC— r,  sei 
Suvpty  Center.  ATTN:  OFSC-CtM,  Cameron  Station  BMg.  & 
AliBiian(*ia.  VA  22314  (Do  not  send  copies  K>  OASC-F). 

Antiiiwawg  OMic».  OFSC.  ATTN:  OFSC-CO,  Camam  glaiuw, 
Alexandna.  VA  22314. 

DFSC-OC,  Cameron  Station  Alo«andrta,  VA  22314 


On  al  shipments  to  Navy-Operated  Tarminalt.. 


On  an  shipments  to  AF  bases.. 

On  al  CXXUS  toadngs.. 

On  al  shipments  to  CONUS  Oastnatlona.. 


For  ai  dncharges  of  cargoes  ongnakng  at  OFSPs  mi  its- 
chargmg  at  activities  not  a  Oatenaa  Fuel  Support  PolnL 


US  Army  Intematlenal  Logstics  Center,  New  Cumbertand  Arniy 
Depot.  New  Cunibertand.  PA  17070. 

Navy  Fuel  Petrolaum  Office,  Cameron  Station.  Alexandria.  VA 

22314 

Directorate  of  Ene^y  Mgmt  SA  ALC  (SFO).  Ke»y  AFB.  TX — 

OFSC  Fuel  Regnn(s)  cognizant  o(  Shipping _ — 

OFSC    Fuel    Regwn(s)    cograzant   o<   Shipping   and    Receiving 

Point'". 
Accounting  Oflica.  DFSC,  ATTH   DFSOCO.  Cameron  Station 

Alexandria.  VA  22314. 


Z1 


T 
>- 
(') 
1 
1 

1 

2 


1,  1 


T 
2 
(') 
1 
1 

1 

2 


(') 


(') 


1 

2 

(■» 

1 

1 

•1 

2 


■  As  requred 

•  With  copy  of  ullage  report. 

••  Dry  tank  certrficale  lo  accempeny  (30  Form  250-1  and  ullage  report 

•••  The  copws  of  DD  Fona  250-1,  lorwwdad  b«  bases,  w*  nckide  the  tolkjwing  m  Bkick  11:  Shipped  to:  Supplementary  Address,  H  appkcable:  S«nal  Cede;  aiKl  Fund  Code. 

•*••  Sea  TaUe  4. 


Table  4  — Fua.  Region  Ldcations  and 
Areas  of  RESPONstBiuTY 


DaCanae  Feat  Regnn  llarthaatl. 

McGure  AFB.  BIdg  1»-01.  NJ 

08641 
Connecticut.  Delaware.  DMitcl  at 

Cctuabm.     Uane.     Mari<ani1. 

Maasectusetts.      New     Hemp- 

shire,   New  Jen^f,   Nbw  Tork. 

Penns^vana.     Rhode     IstotKJ. 


a  DFR  NortiaasL... 


Arealof 
Re 
(Region  1>. 


b  DFR  Southeast Defense  Fuel  BegKjn  Southeast 

PO    Box  TT.  Tyndall  AFB.  FL 
32403. 
Area  of  Responsibikty:     Alabama.  Florida.  Oorgla.  Misa«- 
(Region  2).  sippi.     North    Carokna.     South 

Carokna.  Tenriessee,  and  Ken- 
lucliy 

c  DFR  Central _ Defense     Fuel     Region    (Antral. 

6900  S   Broadway.  BUg.  2.  St 
Loua.  MO  63I2S. 


Table  4.— Fuei  Regiok  locations  and 
Areas  of  RESPOffSiBtuiY— Conlinoed 


Area  of  Responsibikty:     Cokxado,    Nknois.   Indiana,   towa. 
(Regnn  3).  Kansas.    Michigaa    ktmnesota. 

Misaoun.  Ivlontana.  Nebraska. 
North  Dakota.  Ohio.  South 
OUnH,  Utah,  WiscaneM,  and 
Wyoming. 

d.  DFR  Southwest Defense  Fuel  Region  Southwest 

Room  7017.  515  Rusk  Avenue. 
Heustoit.  TX  77009 
Area  of  Respcxiaibikty:         Arkansas,  (.ousiana.  New  Mexico. 
(Region  4).  Oklahoma,  and  Texas. 

a.  DFR  West Defense  Fuel  Region  West  3171 

N.  Gaffney  Street  San  Pedro. 
CA  90731. 
Area  of  Responsibility:     Arizona.         CaMorraa.         Waho. 
(Region  5).  Nevada.  Oegon.  and  Washing- 

ton. 

f.  DFR  Alaska- Defense  Fuel  Region  Alaska,  El- 

mendort  AFB.  Alaska  99506. 
Area  of  ResporwbHlty ...  Alaska  arxj  Aleutians. 

g  DFR  Europe Defense  Fuel  Region  Europe.  HO 

USEUCOM  (J4),  APO  Now 
York  09128. 


Table  4.— Fuel  Region  Locations  ano 
Areas  or  Respohswuty— Cof*nue6 


Aree  of  f^esponsMMy  ..  Central  Europe.  British  Isles  and 
Scandmavia.  Mediterranean 
RegKXi  pkjs  Jordan  and  Iraq. 
Africa,  to  nckJde  the  Canary 
Maods  and  Cmcaalai  Islands, 
and  ttie  Azores. 

h.  DFR  Pacific Defense    Fuel    Regnn.    Pacific. 

Camp  H    M.  SmiSt,  Henoluhi. 
HI  96861. 

Area  of  Responsibifcty ...  PACOM 

L  DFR  Caribbean Defense  Fuel  Regnn.  Carlbt>ean 

Naval  Statxxi.  Box  3399.  FPO 
Miami.  FL  34051. 

Area  of  Responsitiikty  ..  C^aritibean  Area  (inckides  Puerto 
Rico.  West  Indies,  and  Mexico, 
but  excludes  Panama  and  the 
Bahamas). 


BILUNG  COOE  M1O-0t-« 
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SHV/RECT) 
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DATE 
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Appendix  I^Department  of  D«fenM  Diractive  5400.7  of  March  24. 
Subject:  DoD  Freedom  of  Information  Act  Program 

DEPARTMENT  OF  DEFENSE  DIRECTIVE  5400.7 


REPRINT  -  Changes  1.  2.  and  3  have  been  Incorporated. 


March  24.  19eO# 
NUMBER  5*00. 7 


Department  of  Defense  Directive 

UBJECT:   DoO  Freedoa  of  laforaatloo  Act  Prograa 


ASD(PA) 


Refereocct:   (a) 


(b) 
(c) 


(4) 
(«) 


OoD  Directive  S400.7,  "Availability  to  Ute  Pub- 
lic of  Departaent  of  Defease  Inforaation," 
February  14,  197S  (hereby  caoceled) 
Title  S,  United  States  Code,  Section  SS2 
DoO  Directive  S02S.I,  "Department  of  Defense 
Directives  Systea,"  October  16,  1980 
Public  Law  (6-36,  "National  Security  Inforaatioa 
Exeaption" 
through  (g),  see  enclosure  1 


A.  REISSUAWg  AMD  PURPOSE  ■ 

1.  This  Directive  reissues  reference  (a);  establishes  policies 
and  procedures  for  the  iapleaentation  of  the  DoD  Freedoa  of  Infor- 
aation Act  (FOIA)  Prograa  under  reference  (b);  and  delegates  author- 
ities and  responsibilities  for  the  effective  adainistration  of  the 
prograa. 

2.  This  Directive  also  authorizes,  in  accordance  with  reference 
(c),  the  publication  of  DoO  S400.7-R,  the  single  DoO  regulation  on 
the  FOIA  Prograa. 

B.  APPIICABILITT  AWD  SCOPE 

1.  The  provisions  of  this  Directive  spply  to  the  Office  of  the 
Secretary  of  Defense  (OSO)  and  their  adaiaistrative  support  agencies, 
the  Military  Departments,  the  Organization  of  the  Joint  Chiefs  of 
Staff  (OJCS),  the  Unified  and  Specified  Co^nds,  the  Defense  Coa- 
Minications  Agency  (DCA),  Defense  Contract  Audit  Agency  (DCAA). 
Defense  Intelligence  Agency  (DIA),  Defense  Investigative  Service 
(DIS),  Defense  Logistics  Agency  (OLA),  Defense  Happing  Agency  (DMA), 
and  the  Defense  Nuclear  Agency  (DNA).   For  the  purpose  of  this 
Directive,  OSD,  OJCS,  the  Unified  Coaaands,  and  OSD  adaiaistrative 
support  agencies  are  considered  one  "DoD  Coapooent."  The  other  DoD 
Coaponeots  referred  herein  are  the  Military  Departments ,  DCA,  DCAA, 
DIA,  DIS,  DL*.  DHA,  and  DNA. 

2.  The  National  Security  Agency  records  are  subject  to  the 
provisions  of  this  Directive,  unless  the  records  are  excapt  under 
reference  (d). 


fFirst  aaendaeat  (Ch  1,  4/11/SO) 
#Second  aaendaent  (Ch  2,  4/24/80) 
#Thlrd  saeodaeat  (Ch  9,  12/3/80) 


* 
* 


C.  Definitions 

***The  terms  used  in  the  directive  are 
dpfined  in  DoO  540a7-R,  December  1960. 

D.  Policy 

It  is  the  policy  of  the  Department  of 
Defense  to: 

1.  Promote  public  trust  by  making  the 
maximum  amount  of  information  available  to 
the  public  on  the  operation  and  activities  of 
the  Department  of  Defense,  consistent  with 
DoD's  responsibility  to  ensure  national 
secnrtty. 

2.  Allow  a  requester  to  obtain  records  from 
the  Department  of  Defense  that  are  available 
through  other  public  information  services 
without  invoking  the  FOA. 

***3.  Make  available,  under  the  procedures 
established  by  Chapter  IV,  V,  and  VI  of  DoD 
5400.7-R,  those  records  that  are  requested  by 
a  member  of  the  general  public  who  cities  the 
FOIA. 

*'*4.  Answer  promptly  all  other  requests 
for  information,  records,  objects,  and  articles 
under  established  procedures  and  practices. 

***S.  Release  records  to  the  public,  unless 
those  records  are  exempt  from  mandatory 
disclosure  as  outlined  in  Chapter  Ul  of  DoD 
5400,7-R. 

6.  Process  requests  by  individuals  for 
access  to  records  about  themselves  under  the 
Privacy  Act  procedures  as  implemented  by 
DoO  Directive  5400.11  (reference  (e))  or 
procedures  outlined  in  this  Directive  when 
they  »n  more  advantageous  to  the  requester. 

£.  Responsibilities 

1.  The  Assistant  Secretary  ofDefenae 
(Public  Affairs)  (ASDfPAJJ  shall: 

a.  Direct  and  administer  the  OoD  FOIA 
Prograjn  to  ensure  compliance  with  policies 
and  procedures  that  govern  Xhe 
administration  of  the  program. 

b.  Issue  a  DoD  FOA  regulation  and  other 
discretionary  instructions  and  guidance  to 
ensure  &iiely  and  reasonably  unifona 
implementation  of  the  FOA  in  the 
Department  of  Defense. 

<c.  Administer  internally  thePOA  Program 
for  the  OSD,  the  0}CA  and.  as«n  exception 
to  DoD  Directive  5100J  (reference  {{)].  the 
Unified  Comraards  (the  Sepcifted  Ciommands 
remain  under  the  Military  Departments  Tor 
FOA  maUers). 

d.  As  (he  designee  of  the  Secretary  of 
Defense,  serve  as  the  sole  appellate  authority 
for  appeals  to  decisions  of  respective  Initial 
Denial  Authorities  identified  in  ASD(PA] 
supplementing  instructions. 

2.  The  General  Counsel  of  the  Department 
of  Defense  shall  provide  uniformity  in  the 
legal  tnterpretation  of  this  Directive. 

3.  Heads  of  DoD  Components  shall: 

a.  Publish  in  the  Federal  Ragister  any 
instructions  necessary  for  the  internal 
administration  of  this  Directive  within  a  DoD 
(Proponent  that  are  not  prescribed  by  this 
Directive  or  by  other  issuances  of  the 
ASD(PA).  For  the  guidance  of  the  public,  the 
information  specified  in  blJ.S.C  55Z(af)(l] 
(reference  (b))  will  be  published  in 
accordance  with  DoD  Directive  StOOJ 
(reference  (gj). 

b.  Condud  training  on  the  provisions  of 
this  Oirscli  ve  lor  ofiioials  -and  employees 
who  ia^plsment  Ae  FOA. 


***c.  Submit  the  reparts  prescribed  in 
Chapter  VII  of  DoD  5400.7-R. 

d.  Make  available  for  p^iblic  inspection  and 
copying  in  an  appropriate  facility  or  facilities, 
in  accordance  with  rules  and  published  in  the 
Federal  Xegistar,  the  records  specified  in  5 
U.S.C.  552(a)(2)  (reference  (b))  unless  such 
records  are  published  and  copies  are  offered 
for  sale. 

e.  Maintain  and  make  available  for  public 
inspection  and  copying  current  indices  of 
these  records. 

F.  Information  Requirements 

***The  reporting  requirements  in  Chapter 
VII  of  DoD  54O0.7^R  have  been  assigned 
Report  Control  Symbol  DD-PA(TRA&A)  1365. 

G.  Effective  Date  and  Implementation 

This  Directive  is  effective  inunedialely. 
Forward  two  copies  of  implementing 
documents  to  the  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs)  within 
120  days. 

W.  Grahandaytor,  fr.. 
Deputy  Secretary  of  Defense 

* 'Enclosure — 1,  References. 

(e)  DoD  Directive  5400.11,  "Personal 
Privacy  and  Rights  of  Individuals  Regarding 
their  Personal  Records,"  August  4, 1975. 

(f)  DoD  Directive  5100.3,  "Support  of  the 
Headquarters  of  Unified,  SpeciRed  and 
Subordinate  Joint  Commands,"  March  17, 
198a 

(g)  DoD  Directive  5400.9,  "Publication  of 
Proposed  and  Adopted  Regulations  Affecting 
the  Public."  Decenrt>er  23, 1974. 

Appendix  L — Department  of  Defense 
Regulation  5400.7-R 

DOD  freedom  ofhtformatian  Act  Program 

DEPARTMENT  OF  DEFENSE  REGULATION 
5400.7-R 

Assistant  Searetaijr  ef  Defense 
Washington,  D.C  20301 
November  3. 1980 
FOREWORD 

This  regulation  is  issued  under  the 
authority  of  DoD  Directive  5400.7,  *T)oD 
Freedom  of  information  Act  Program."  March 
24, 1980. 

It  is  effective  immediately  and  is 
mandatory  for  use  by  all  DoD  Components 
listed  at  enclosure  2.  Heads  of  DoD 
Components  may  elect  to  issue  instructions 
deemed  essential  to  the  accommodation  of 
perceived  requirements  peculiar  to  respective 
Components.  Any  such  instruction  may  not 
conflict  with  Ihe  provisions  of  this  regulation. 

This  regulation  incorporates  the  provisions 
of  enclosures  2  through  7  of  DoO  Directive 
5400.7,  March  24, 1980. 

Recommendations  for  amendments  shall  be 
forwarded  Ihrough  appropriate  channels  to 
Director.  'Freedom  of  Information  and 
Securitjr  Review,  wko  isauthoriaed  to 
8ppi«ve  and  issue  amendments  to  this 
regulation.  Racomiaendatians  should  be 
addressed  Is:  DiMctoc,  f  ceedoni  «f 
Informs  tioaandSeooEity  Review,  ■Qffioe  ei 
the  Aaststaat  Seoreiaiy  of  OeieBse^PuUic 


Affairs).  Room  2C757,  i>entagon,  Washington, 
D.C.  20301. 
Thonnis  B.  Ross, 

Assistant  Secretory. 
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CHAPTER  I— GENERAL  PROVISIONS 

Section  1— REFERENCES 

1-100    References 

(a)  Title  5,  United  States  Code.  Section  552 

(b)  DoD  Directive  5400.7.  "DoD  Freedom  of 
Information  Act  Prpgram,"  March  24, 
1980 

(c)  Public  Law  86-36.  "National  Security 
Information  Exemption" 

(d)  DoD  Directive  5400.11,  "Personal 
Privacy  and  Rights  of  Individuals 
Regarding  Their  Personal  Records." 
August  4. 1975 

(e)  through  (u),  see  enclosure  1 

Section  2— PURPOSE  AND  APPUCABILJTY 

1-200    Purpose 

The  purpose  of  this  Regulation  is  to  provide 
policies  and  procedures  for  the  DoD 
implementation  of  the  Freedom  of 
Information  Act  (reference  (a))  and  reference 
(b)  and  to  promote  uniformity  in  the  DoD 
Freedom  of  Information  Act  (FOIA)  Program. 
This  Regulation  incorporates  and  amplifles 
enclosures  2  through  7  of  DoD  Directive 
5400.7  (reference  (b)). 

1-201    Applicability 

a.  This  Regulation  applies  to  the  Office  of 
the  Secretary  of  Defense  (OSD)  (which 
includes  for  the  purpose  of  this  Regulation 
the  Organization  of  the  Joint  Chiefs  of  Staff, 
Unified  Commands  and  OSD  administrative 
support  agencies),  the  Military  Departments 
and  the  Defense  Agencies  (hereafter  referred 
to  as  "DoD  Components"),  and  takes 
precedence  over  all  Component  regulations 


that  supplement  the  DoD  FOIA  Program.  A 
list  of  DoD  Components  is  at  enclosure  2. 

b.  The  National  Security  Agency  records 
are  subject  to  the  provisions  of  this 
Regulation,  only  to  the  extent  the  records  are 
not  exempt  under  Public  Law  8&-36 
(reference  (c)). 

Section  3— DoD  PUBUC  INFORMATION 

1-300    Public  Information 

The  public  has  a  right  to  information 
concerning  the  activities  of  its  government. 
DoD  policy  is  to  conduct  its  activities  in  an 
open  manner  and  provide  the  public  with  a 
maximum  amount  of  accurate  and  timely 
information  concerning  its  activities, 
consistent  always  with  the  legitimate  public 
and  private  interests  of  the  American  people. 
A  DoD  record  requested  by  a  member  of  the 
public  who  follows  rules  established  by 
proper  authority  in  the  Department  of 
Defense  shall  be  withheld  only  when  it  is 
exempt  from  mandatory  public  disclosure 
under  the  FOIA  and  denial  would  serve  a 
significant,  legitimate  government  purpose.  In 
order  that  the  public  may  have  timely 
information  concerning  DoD  activities, 
records  requested  through  public  information 
channels  by  news  media  representatives  that 
would  not  be  withheld  if  requested  under  the 
FOIA  should  be  released  upon  request. 
Prompt  responses  to  requests  for  information 
from  news  media  representatives  should  be 
encouraged  to  eliminate  the  need  for  these 
requesters  to  invoke  the  provisions  of  the 
FOIA  and  thereby  assist  in  providing  timely 
information  to  the  public.  Similariy.  requests 
from  other  members  of  the  public  for 
information  should  continue  to  be  honored 
through  appropriate  means  even  though  the 
request  does  not  qualify  under  FOIA 
requirements. 

1-301    Control  System 

A  request  for  records  that  invokes  the 
FOIA  shall  enter  a  formal  control  system 
designed  to  ensure  compliance  with  the 
FOIA.  A  release  determination  must  be  made 
and  the  requester  informed  within  the  lime 
limits  specified  in  this  Regulation.  Any 
request  for  DoD  records  that  either  explicitly 
or  implicitly  cites  the  FOIA  shall  be 
processed  under  the  provisions  of  this 
Regulation  or  under  the  Privacy  Act.  when 
the  request  is  from  the  subject  of  the  records 
requested. 

Section  4 — Definitions 
1-400    Definitions 

As  used  in  this  Regulation,  the  following 
terms  and  meanings  shall  be  applicable. 

1-401    FOIA  Request 

A  written  request  for  DoD  records,  made 
by  a  member  of  the  public,  that  either 
explicity  or  implicitly  invokes  the  FOIA.  DoU 
Directive  5400.7.  this  Regulation,  or  DoD 
Component  supplementing  regulations  or 
instructions. 

1-402    Agency  Record 

a.  The  products  of  data  compilation, 
regardless  of  physical  form  or  characteristics, 
made  or  received  by  a  DoD  Component  in 
connection  with  the  transaction  of  public 


Federal  Regiater  /  Vol.  51.  No.  246  /  Tueaday,  Decembef  23.  1:986  /  Bales  and  JtegtJationB 


business  and  preserved  by  a  DoD  Component 
primarily  as  evidenoe  of  the  organization, 
policies,  functions,  decisions,  or  procedures 
of  the  DoD  Component 

h.  The  following  are  not  included  within 
the  definition  of  the  word  "record": 

1.  Library  and  museum  material  RMde, 
acquiiwL  and  preserved  saleiy  for  reference 
or  exhibition. 

2.  Objects  or  articfes,  such  «s  stmcturM, 
furniture,  paintings,  sculpture,  three- 
dtmenncoal  modets,  vehicles  and  equipment, 
whatever  their  histvrical  value,  or  value  ■• 
evidence. 

3.  Commercially  exploitable  resources, 
including  "but  not  limited  to.  formulae, 
designs,  drawings,  maps  and  charts,  map 
compilation  manuscripts  and  map  reseacch 
materials,  research  data,  computer  programs, 
and  teduiical  data  packages  that  were  not 
created  and  are  not  utilized  as  primary 
sources  of  information  about  organizations, 
policies,  functions,  decisions,  or  procedures 
of  a  OoO  Component 

4.  Unaltered  pubiicalioos  and  processed 
documents,  such  as  regulations,  bmwmmiIs, 
maps,  charts,  and  relate!  geophysical 
materials,  that  are  cvaiiable  to  the  paUic 
through  an  estafalished  distribution  system 
with  or  without  charges. 

5.  Anything  that  is  net  a  tangible  or 
documentary  record,  such  as,  «n  individBal^ 
memory  or  oral  commuaicatioa. 

6.  Personal  notes  of  an  individual  not  made 
available  to  other  persons  in  an  agency  and 
not  Oled  with  agency  records. 

7.  Information  stored  within  a  computer  Tor 
which  there  is  no  existing  computer  program 
or  printout 

c.  A  record  must  exist  and  be  in  the 
possession  or  control  of  Department  of 
Defense  at  the  time  of  the  request  to  be 
considered  subject  to  this  Regwlation.  There 
is  no  obligation  to  create,  c«mpile,  or  obtain  a 
record  to  satisfy  «n  FOIA  request 

1-403    DoD  Component 

An  element  of  the  Department  «f  Oefenae. 
as  defined  in  1-201.  authorized  to  receive  and 
act  independently  on  FOIA  requests.  A  QoD 
Component  has  its  own  initial  denial 
antfaority  (IDiA)  or  authorities  and  its  wun 
appellate  authority. 

1-404    Initial  Denial  Authority 

An  official  who  has  been  granted  authority 
by  the  head  of  a  DoD  Component  to  withheld 
records  requested  under  the  FOIA  for  one  or 
more  of  the  nine  categories  of  records  exempt 
from  mandatory  disclosure. 

1-405    Appellate  Authority 

The  head  of  the  DoD  Component  or  the 
Component  bead's  designee  having 
jurisdiction  for  this  purpose  over  the  record. 

1-406    Administrative  Appeal 

A  request  by  a  member  of  the  general 
public,  made  under  the  TOIA.  asking  the 
appellate  authority  oT  a  DoD  Component  to 
reverse  an  IDA  decision  to  wifhiiold  all  or 
part  of  a  requested  record  or  to  deny  a 
request  for  waiver  or  reduction  of  fees. 


Section  5 —  Policy 

1500  Compliance  with  tfte  Freedom  of 
Information  Act 

DoD  personnel  ase  expected  to  comply 
with  the  provisions  of  the  FOIA  and  this 
Regulation  in  both  letter  and  spirit  This  strict 
adherence  is  necessary  to  provide  uniformity 
in  the  implementation  of  the  DeD  FOIA 
Program  and  to  create  conditions  that  wiD 
promote  public  trust. 

1501  Opennen  with  the  Public 

The  Department  of  Defense  shall  conducl 
its  activities  in  an  open  manner  consistent 
with  the  need  for  securtty  and  adherence  to 
other  requtrements  of  law  and  regulation. 
Records  not  sjjecffically  exempt  from 
disclosure  under  the  Act  shall  upon  request 
be  made  readily  accessible  to  the  public  in 
accordance  with  ndes  promnlgated  by 
competent  authority,  whether  or  not  the  Act 
is  invt^ed. 

1-502    A  voidanoe  of  Procedural  Obstacles 

DoD  Components  shall  ensure  ftst 
procedural  matters  do  not  nnnecessarily 
impede  a  requester  from  libtarning'DoD 
records  promptly.  Compenents  shall  proride 
assistance  to  requesters  to  help  them 
understand  and  comply  with  procedures 
established  by  this  Regnlalion  and  any 
supplemental  regulations  inibliebed  by  the 
DoD  Components. 

1-503   Pronipt  Action  of  Bequests 

When  a  member  of  the  pnUic  compbes 
with  the  pfocedures  established  in  this 
Regulation  for  obtaining  OoD  records,  the 
request  shall  receive  prorapt  attention;  a 
reply  shall  be  dispatched  with  in  10  working 
days,  unless  a  delay  is  authorized.  Requests 
by  individuals  for  access  to  records  about 
themselves  ahall  be  processed  nnder  the 
Privacy  Act  procedures,  as  implemented  by 
DoD  Oiref:trve  Mflail  (reference  (d)). 
outlined  in  this  Regulation,  providd  such 
records  are  contained  in  a  system  of  records 
and  are  retrievable  by  reference  to  the 
requester's  name  or  other  personal  identifier. 
Even  though  a  request  that  invokes  the  FOIA 
is  administratively  processed  under  Privacy 
Act  procedures,  no  record  shall  be  withheld 
that  would  be  released  under  FOLA 
procedures. 

ISOi    Use  of  Exemptions 

Records  that  may  be  -withheld  under  the 
exemptians  outlined  in  Chapter  UI  of  this 
Regulation  shall  be  made  available  to  the 
public  when  no  significant  legitimate 
Government  purpose  is  served  by 
withholding  tliem.  Determinatian  of 
significant  and  legitimate  Government 
purpose  is  within  the  sole  discretion  of  the 
Component  consistent  with  statutory 
requirements,  security  classification 
requirements,  or  other  requirements  of  law. 

1-505    Public  Domain 

Nonexempt  records  released  under  the 
authority  of  this  Regulation  is  considered  to 
be  in  the  public  domain.  Exempt  cecords 
released  pursuant  to  this  £egulation  or  other 
statutory  or  regulatory  authority  however, 
may  be  considered  to  be  in  the  public  domain 
only  when  their  release  constitutes  a  watwei 


of  the  FOLA  exemptioR.  When  the  release 
does  not  constitute  such  a  waiver,  such  as 
-when  disclosure  is  made  to  a  properly 
constituted  advisory  committee  or  te  a 
Congressional  Committee,  the  released 
records  do  not  lose  their  exempt  status.  Also, 
while  authority  may  exist  to  disclose  records 
to  individuals  in  their  official  capacity,  the 
provisions  of  this  Regulation  apply  if  4he 
same  individual  seeks  the  records  m  m 
private  or  personal  capacity. 

1-506    Creating  a  Record 

A  reoord  most  exist  and  be  in  die 
possession  or  control  of  the  Department  of 
Defense  at  the  iime  of  4be  request  to  be 
considered  subject  to  this  Regulation.  These 
is  no  obligation  to  create,  compile,  or  obtain  a 
record  to  satisfy  an  FOIA  request  A  BoO 
Component  however,  may  compile  or  cre*ie 
a  new  record  when  so  doing  would  result  in  a 
taore  iiseful  response  to  the  requester,  or  be 
less  burdensome  to  the  agency  than  providing 
existing  records,  and  the  reqoester  does  not 
abject  Cost  of  creeliag  or  compiling  such  a 
record  may  not  be  charged  to  the  requester 
unless  the  fee  for  creating  the  record  is  less 
than  the  fee  which  would  be  charged  for 
providing  the  existing  record.  Fee  assessment 
for  direct  search  and  duplication  associated 
with  the  request  shaU  be  in  accordance  with 
paragraph  6-Utl. 

7-507    Description  of  Requested  Record 

a.  Identification  of  the  record  desired  is  the 
responsibility  of  the  member  of  the  public 
who  requests  a  reoord.  I}ie  requester  must 
provide  a  description  of  the  desired  record, 
that  enables  the  Government  te  locate  the 
record  with  a  reasonable  amount  of  eftort 
The  Act  does  not  authorize  "fishing 
expeditions."  When  a  DoO  Component 
receives  a  request  that  does  not  "reasonably 
describe"  the  requested  record,  it  shall  notify 
the  requester  of  the  defect. 

*  The  defect  should  be  highlighted  in  a 
specificity  letter,  asking  the  requester  to 
provide  the  type  of  information  outlined 
below  in  paragraph  l-507b  of  this  regulation. 
Components  are  not  obligated  to  act  on  the 
request  until  the  requester  responds  to  the 
specificity  letter. 

When  practicable.  Components  shall  ofier 
assistance  to  the  requester  in  identifyivg  the 
records  sought  and  in  reformulating  the 
request  to  reduce  the  burden  on  the  agency  in 
complying  with  the  Act 

b.  The  following  guidelines  are  provided  to 
deal  with  "fishing  expedition"  requests  are 
based  on  the  principle  of  reasonable  effort 
Descriptive  information  about  a  record  may 
be  divided  into  two  broad  categories. 

1.  Category  1  is  file-related  and  includes 
information  such  as  type  of  record — 
memorandum,  title,  index  citation,  subject 
area,  date  the  record  was  created  and 
orginator. 

2.  Category  U  is  event-related  and  includes 
the  circunLStances  that  resulted  in  the  record 
being  cKated  or  the  date  and  circumstaooes 
surrounding  the  event  the  reoord  covers. 

c  Generally,  a  record  is  not  reasonably 
described  unless  the  description  contains 
sufficient  Category  i  information  to  permit 
the  conduct  of  an  organized,  non-random 
search  based  on  the  Component's  filing 
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arrangemenis  and  existing  retrieval  systems, 
or  unless  the  record  contains  sufficient 
Category  II  information  to  permit  inference  of 
the  Category  I  elements  needed  to  conduct 
such  a  search. 

d.The  following  guidelines  deal  with 
requests  for  personal  records.  Ordinarily, 
when  personal  identifiers  only  are  provided 
in  connection  with  a  request  for  records 
concerning  the  requester,  only  records 
retrievable  by  pesonal  identifiers  need  be 
searched.  Search  for  such  records  may  be 
conducted  under  Privacy  Act  procedures.  No 
record  may  be  denied  that  is  releasable  under 
the  FOIA. 

e.  The  above  guidehnes  notwithstanding, 
the  decision  of  the  DoD  Component 
concerning  reasonableness  of  description 
must  be  based  on  knowledge  of  its  files.  If  the 
description  enables  DoD  Component 
personnel  to  locate  the  record  with 
reasonable  effort,  the  description  is  adequate. 

J-o08    Referrals 

a.  A  request  received  by  a  DoD  Component 
having  no  records  responsive  to  a  request 
shall  be  referred  routinely  to  another  DoD 
Component,  if  the  other  Component  confirms 
that  It  has  the  requested  record,  and  this 
belief  can  be  confirmed  by  the  other  DoD 
Component.  If  the  DoD  Component  that  is 
consulted  determines  that  the  existence  or 
nonexistence  of  any  record  of  the  DoD 
Component  responsive  to  the  request  is  in 
itself  classified,  the  requester  will  be  so 
notified.  Otherwise,  the  request  shall  be 
referred  to  the  other  DoD  Component,  and 
the  requester  shall  be  notified  of  any  such 
referral.  Any  DoD  Component  receiving  a 
request  that  has  been  misaddressed  shall 
refer  the  request  to  the  proper  address  and 
advise  the  requester. 

b.  Whenever  a  record,  or  a  portion  of  a 
record,  is.  after  prior  consultation,  referred  to 
another  DoD  Component  or  to  a  government 
agency  outside  of  the  Department  of  Defense 
for  a  release  determination  and  direct 
response,  the  requester  shall  be  given  a 
description  of  the  record  referred,  as 
furnished  by  the  DoD  Component  that  was 
consulted.  Referred  records  shall  only  be 
identified  to  the  extent  consistent  with 
security  requirements. 

c.  A  DoD  Component  shall  refer  an  FOIA 
request  for  a  classified  record  that  it  holds  to 
another  DoD  Component  or  agency  outside 
the  DoD,  if  the  record  originated  in  the  other 
DoD  Component  or  outside  agency  or  if  the 
classification  is  derivative.  Telephonic 
coordination  with  the  DoD  Component  or 
outside  agency  shall  be  made  prior  to  the 
referral. 

d.  A  DoD  Component  may  also  refer  a 
request  for  a  record  that  it  originated  to 
another  DoD  Component  or  agency  when  the 
record  was  created  for  the  use  of  the  other 
DoD  Component  of  agency.  The  DoD 
Component  or  agency  for  which  the  record 
was  created  may  have  as  significant  and  as 
legitimate  an  interest  in  withholding  the 
record  that  the  DoD  Component  that  created 
the  record  would  have.  An  example  of  such  a 
situation  is  a  request  for  audit  reports 
prepared  by  the  Defense  Contract  Audit 
Agency.  These  advisory  reports  are  prepared 
for  the  use  of  contracting  officers  and  their 


release  to  the  audited  contractor  should  be  at 
the  discretion  of  the  contracting  officer.  Any 
FOIA  request  shall  be  referred  to  the 
appropriate  contracting  officer  and  the 
requester  shall  be  notified  of  the  referral. 

e.  Within  DoD.  a  Component  shall 
ordinarily  refer  an  FOIA  request  for  a  record 
that  it  holds,  but  that  was  originated  by 
another  DoD  Component  or  that  contains 
substantial  information  obtained  from 
another  DoD  Component,  to  that  Component 
for  direct  response,  after  direct  coordination 
and  obtaining  concurrence  from  the 
Component.  Then,  the  requester  shall  be 
notified  of  such  referral.  DoD  Components 
shall  not,  in  any  case,  release  or  deny  such 
records  without  prior  consultation  with  the 
other  DoD  Component. 

f.  DoD  Components  that  receive  referred 
requests  shall  answer  them  in  accordance 
with  the  time  limits  established  by  the  FOIA 
and  this  Regulation.  Those  time  limits  shall 
begin  to  run  upon  receipt  of  the  referral  by 
the  official  designated  to  respond. 

g.  Agencies  outside  the  Department  of 
Defense  that  are  subject  to  the  FOIA: 

1.  A  Component  may  refer  an  FOIA  request 
for  any  record  that  originated  in  an  agency 
outside  the  Department  of  Defense  or  that  is 
based  on  information  obtained  from  an 
outside  agency  to  the  agency  for  direct 
response  to  the  requester  after  coordination 
with  the  outside  agency,  if  that  agency  is 
subject  to  FOIA  and  if  the  requester  does  not 
object.  Otherwise  the  component  must 
respond  to  the  request. 

2.  A  DoD  Component  shall  not  honor  any 
FOIA  request  for  investigative,  intelligence  or 
any  type  of  records  that  are  on  loan  to  the 
Department  of  Defense  for  a  specific  purpose, 
if  the  records  are  restricted  from  further 
release  and  so  marked.  Such  requests  shall 
be  referred  to  the  agency  that  provided  the 
record. 

h.  To  the  extent  referrals  are  consistent 
with  the  policies  expressed  by  this 
paragraph,  referrals  between  offices  of  the 
same  DoD  Component  are  authorized. 

ISOQ    Fee  Assessment 

a.  Fees  may  not  be  used  to  discourage 
requests,  and  to  this  end  FOIA  fees  are 
limited  to  standard  charges  for  direct 
document  search  and  duplication.  Documents 
may  be  furnished  without  charge  or  at  a 
reduced  charge  when  the  agency  determines 
that  waiver  or  reduction  of  the  fees  is  in  the 
public  interest  because  furnishing  the 
information  can  be  considered  as  primarily 
benefiting  the  general  public.  Based  on  this 
guidance,  the  Department  of  Defense  has 
established  a  liberal  fee  schedule,  that  is 
outlined  in  Chapter  VI  of  this  Regulation. 

b.  In  order  to  be  as  responsive  ar  possible 
to  FOIA  requests,  while  minimizing 
unwarranted  costs  to  the  taxpayer.  DoD 
Components  shall  adhere  to  the  following 
procedures: 

1.  If  the  requester  declares  an 
unwillingness  to  pay  fees  and  does  not 
substantiate  a  request  for  waiver  and  if  it 
appears  that  the  direct  search  and 
reproduction  costs  associated  with  the 
request  shall  exceed  the  automatic  waiver 
threshold,  the  request  need  not  be  processed 
and  the  requester  shall  be  so  informed. 


2.  If  the  requester  declares  a  willingness  to 
pay  fees  up  to  a  specified  amount  and  does 
not  substantiate  a  request  for  waiver,  then 
the  specified  amount  or  the  automatic  waiver 
threshold,  whichever  is  greater,  shall  not  be 
exceeded  without  the  consent  of  the 
requester. 

3.  If  the  requester  makes  no  declaration 
concerning  fees  and  does  not  substantiate  a 
request  for  waiver,  and  if  it  appears  that  the 
direct  search  and  reproduction  fees  to  be 
assessed  shall  exceed  the  automatic  waiver 
threshold,  the  request  shall  not  be  processed 
until  the  requester  is  advised  of  anticipated 
charges  and  agrees  to  pay  them. 

4.  Components  may  require  payment  of  all 
or  a  portion  of  estimated  fees  before 
processing  a  request. 

5.  Subsequent  requests  from  persons  who 
fail  to  discharge  fee  obligations  need  not  be 
processed  until  previous  obligations  have 
been  discharged  or  waived. 

ISW    Authentication 

Records  provided  under  this  Regulation 
shall  be  authenticated  with  an  appropriate 
seal  whenever  necessary  to  fulfill  an  official 
Government  or  other  legal  function.  This 
service,  however,  is  in  addition  to  that 
required  under  FOIA  and  is  not  included  in 
the  FOIA  fee  schedule.  DoD  Components 
may  charge  for  the  service  at  a  rate  of  $3.00 
for  each  authentication. 

ISl  1    Unified  and  Specified  Commands 

a.  The  Unified  Commands  are  placed  under 
the  jurisdiction  of  the  OSD,  instead  of  the 
administering  Military  Department,  only  for 
the  purpose  of  administering  the  DoD  FOIA 
Program.  This  policy  represents  an  exception 
to  the  policies  directed  in  DoD  Directive 
5100.3  (reference  (ej);  it  authorizes  and 
requires  the  Unified  Commands  to  process 
FOI  requests  in  accordance  with  DoD 
Directive  5400.7  (reference  (b))  and  this 
Regulation.  The  Unified  Commands  shall 
forward  directly  to  the  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs). 
OASD(PA).  all  correspondence  associated 
with  the  appeal  of  an  initial  denial  for 
records  under  the  provisions  of  the  FOIA. 
Procedures  to  effect  this  administrative 
requirement  are  outlined  in  Appendix  A. 

b.  The  Specified  Commands  remain  under 
the  jurisdiction  of  the  administering  Military 
Department.  The  Commands  shall  designate 
IDAs  within  their  headquarters:  however,  the 
appellate  authority  shall  reside  with  the 
Military  Department. 

1S12    Records  Management 

FOIA  records  shall  be  maintained  and 
disposed  of  in  accordance  with  DoD 
Component  disposition  instructions  and 
schedules. 

Chapter  II — FOIA  Reading  Rooms 

Section  1 — Requirements 

2-100    Reading  Room 

Each  Component  shall  provide  an 
appropriate  facility  or  facilities  where  the 
public  may  inspect  and  copy  or  have  copied 
the  materials  described  below.  DoD 
Components  may  share  reading  room 
facilities  if  the  pubKc  is  not  unduly 
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inconvenienced.  The  cost  of  copying  shall  be 
imposed  on  the  person  requesting  the 
material  in  accordance  with  the  provisions  of 
Chapter  VI  of  this  Regulation. 

2-Wl    Material  Availability 

The  FOIA  requires  that  so-called  "(a)(2)" 
material  shall  bie  made  available  in  the  FOI 
reading  room  for  Inspection  and  copying, 
unless  such  materials  are  published  and 
copies  are  offered  for  sale.  Identifying  details 
that,  if  revealed,  would  create  a  clearly 
unwarranted  invasion  of  personal  privacy 
may  be  deleted  from  "(a)(2)"  materials  made 
available  for  inspection  and  copying.  In  every 
case,  justification  for  the  deletion  may  be 
fully  explained  in  writing.  However,  a  DoD 
Component  may  publish  in  the  Federal 
Register  a  description  of  the  basis  upon 
which  it  will  delete  identifying  details  of 
particular  types  of  documents  to  avoid 
clearly  unwarranted  invasions  of  privacy.  In 
appropriate  cases,  the  DoD  Component  may 
refer  to  this  description  rather  than  write  a 
separate  justification  for  each  deletion.  So- 
called  "(a)(2)"  materials  are: 

a.  Final  opinions,  including  concurring  and 
dissenting  opinions,  and  orders  made  in  the 
adjudication  of  cases,  as  defined  in  5  U.S.C. 
551  (reference  (f)),  that  may  be  cited,  used,  or 
relied  upon  as  precedents  in  future 
adjudications. 

b.  Statements  of  policy  and  interpretations 
that  have  been  adopted  by  the  agency  and 
are  not  published  in  the  Federal  Register. 

c.  Administrative  staff  manuals  and 
instructions,  or  portions  thereof,  that 
establish  DoD  policy  or  interpretations  of 
policy  that  affect  a  member  of  the  public. 
This  provision  does  not  apply  to  instructions 
for  employees  on  tactics  and  techniques  to  be 
used  in  performing  their  duties,  or  to 
instructions  relating  only  to  the  internal 
management  of  the  DoD  Component. 
Examples  of  manuals  and  instructions  not 
normally  made  available  are: 

1.  Those  issued  for  audit,  investigation,  and 
inspection  purposes,  or  those  that  prescribe 
operational  tactics,  standards  of 
performance,  or  criteria  for  defense, 
prosecution,  or  settlement  of  cases. 

2.  Operations  and  maintenance  manuals 
and  technical  information  concerning 
munitions,  equipment,  systems,  and  foreign 
intelligence  operations. 

Section  2 — Indexes 

2-200    "(a)(2)"  Materials 

a.  Each  DoD  Component  shall  maintain  in 
each  facility  prescribed  in  paragraph  2-100 
an  index  of  materials  described  in  paragraph 
2-101  that  are  issued,  adopted,  or 
promulgated,  after  July  4, 1967.  No  "(a)(2)" 
materials  issued,  promulgated,  or  adopted 
after  July  4, 1967  that  are  not  indexed  and 
either  made  available  or  published  may  be 
relied  upon,  used  or  cited  as  precedent 
against  any  individual  unless  such  individual 
has  actual  and  timely  notice  of  the  contents 
of  such  materials.  Such  materials  issued, 
promulgated,  or  adopted  before  )uly  4. 1967, 
need  not  be  indexed,  but  must  be  made 
available  upon  request  if  not  exempted  under 
this  Regulation. 

b.  Each  DoD  Component  shall  promptly 
publish  quarterly  or  more  frequently,  and 


distribute,  by  sale  or  otherwise,  copies  of 
each  index  of  "(a)(2)"  materials  or 
supplements  thereto  unless  it  publishes  in  the 
Federal  Register  an  order  containing  a 
determination  that  publication  is  unnecessary 
and  impracticable.  A  copy  of  each  index  or 
supplement  not  published  shall  be  provided 
to  a  requester  at  a  cost  not  to  exceed  the 
direct  cost  of  duplication  as  set  forth  in 
Chapter  VI  of  this  Regulation. 

c.  Each  index  of  "(a)(2)"  materials  or 
supplement  thereto  shall  be  arranged 
topically  or  by  descriptive  words  rather  than 
by  case  name  or  numbering  system  so  that 
members  of  the  public  can  readily  locate 
material.  Case  name  and  numbering 
arrangements,  however,  may  also  be  included 
for  DoD  Component  convenience. 

2-201    Other  Materials 

a.  Any  available  index  of  DoD  Component 
material  published  in  the  Federal  Register. 
such  as  material  required  to  be  published  by 
Section  552(a)(1)  of  the  FOiA,  shall  be  made 
available  in  DoD  Component  FOIA  reading 
rooms. 

b.  Although  not  required  to  be  made 
available  in  response  to  FOIA  requests  or 
made  available  in  FOIA  Reading  Rooms. 
"(a)(1)"  materials  shall,  when  feasible,  be 
made  available  in  FOIA  reading  rooms  for 
inspection  and  copying.  Examples  of  "(a)(1)" 
materials  are:  descriptions  of  an  agency's 
central  and  field  organization,  and  to  the 
extent  they  affect  the  public,  rules  of 
procedures,  descriptions  of  forms  available, 
instruction  as  to  the  scope  and  contents  of 
papers,  reports,  or  examinations,  and  any 
amendment,  revision,  or  report  of  the 
aforementioned. 

Chapter  HI — Exemptions 

Section  1— General  Provisions 

3-100    General 

Records  that  meet  the  exemption  criteria  in 
Section  2  of  this  Chapter  may  be  withheld 
from  public  disclosure  and  need  not  be 
published  in  the  Federal  Register,  made 
available  in  a  library  reading  room,  or 
provided  in  response  to  an  FOIA  request. 

3-101    Significant  and  Legitimate 
Government  Purpose 

An  exempted  record,  other  than  those 
being  withheld  pursuant  to  Exemptions  1,  3  or 
6,  shall  be  made  available  upon  the  request  of 
any  individual  when,  in  the  judgment  of  the 
releasing  DoD  Component  or  higher 
authority,  no  significant  and  legitimate 
government  purpose  would  be  served  by 
withholding  it  under  an  applicable 
exemption.  If  a  DoD  Component  determines 
that  a  record  requested  under  the  FOIA 
meets  the  Exemption  4  withholding  criteria 
set  forth  in  this  Regulation,  the  DoD 
Component  shall  not  ordinarily  exercise  its 
discretionary  power  to  release,  absent 
circumstances  in  which  a  compelling  public 
interest  will  be  served  by  release  of  that 
record. 

Section  2 — Exemptions 

3-200    FOIA  Exemptions 

Tlie  following  types  of  records  may  be 
withheld  in  whole  or  in  part  from  public 


disclosure  unless  otherwise  prescribed  by 
law. 

Number  1.  Those  properly  and  currently 
classified  in  the  interest  of  national  defense 
or  foreign  policy,  as  specifically  authorized 
under  the  criteria  established  by  executive 
order  and  implemented  by  regulations,  such 
as  DoDD  S200.1-R  (reference  (g)).  Although 
material  is  not  classified  at  the  time  of  the 
FOIA  request,  a  classification  review  may  be 
undertaken  to  determine  whether  the 
information  should  be  classified.  Tlie 
procedures  in  DoDD  5200.1-R.  Section  2-204f 
apply. 

Number  2.  Those  containing  or  constituting 
rules,  regulations,  orders,  manuals,  directives, 
and  instructions  relating  to  the  internal 
personnel  rules  or  practices  of  a  DoO 
Component  if  their  release  to  the  public 
would  substantially  hinder  the  effective 
performance  of  a  significant  function  of  the 
Department  of  Defense  and  they  do  not 
impose  requirements  directly  on  the  general 
public.  Examples  include: 

a.  Those  operating  rules,  guidelines,  and 
manuals  for  DoD  investigators,  inspectors, 
auditors,  or  examiners  that  must  remain 
privileged  in  order  for  the  DoD  Component  to 
fulfill  a  legal  requirement 

b.  Personnel  and  other  administrative 
matters,  such  as  examination  questions  and 
answers  used  in  training  courses  or  in  the 
determination  of  the  qualifications  of 
candidates  for  employment  entrance  on  duty, 
advancement  or  prontotion. 

Number  3.  Those  concerning  matters  that  a 
statute  specifically  exempts  from  disclosure 
by  terms  that  permit  no  discretion  on  the 
issue,  or  in  accordance  with  criteria 
established  by  that  statute  for  withholding  or 
referring  to  paHicular  types  of  matters  to  be 
withheld.  Examples  of  statutes  are: 

a.  National  Security  Agency  Information 
Exemption,  P.L  86-36,  Section  6  (reference 
(c)). 

b.  Patent  Secrecy,  35  U.S.C.  181-188 
(reference  (h)).  Any  records  containing 
information  relating  to  inventions  that  are  the 
subject  of  patent  applications  on  which 
Patent  Secrecy  Orders  have  been  issued. 

c.  Restricted  Data  and  Formerly  Restricted 
Data,  42  U.S.C.  2162  (reference  (i)). 

d.  Communication  Intelligence,  18  U.S.C. 
798  (reference  (j)). 

Number  4.  Those  containing  trade  secrets 
or  commercial  or  financial  information  that  a 
DoD  Component  receives  from  a  person  or 
organization  outside  the  government  with  the 
understanding  that  the  information  or  record 
will  be  retained  on  a  privileged  or 
confidential  basis  in  accordance  with  the 
customary  handling  of  such  records.  Records 
within  the  exemption  must  contain  trade 
secrets,  or  commercial  or  financial  records 
the  disclosure  of  which  is  likely  to  cause 
substantial  harm  to  the  competitive  position 
of  the  source  providing  the  information: 
impair  the  government's  ability  to  obtain 
necessary  information  in  the  future;  or  impair 
some  other  legitimate  government  interest. 
Examples  include  records  that  contain: 

a.  Commercial  or  financial  information 
received  in  confidence  in  connection  with 
loans,  bids,  contracts,  or  proposals,  as  well 
as  other  information  received  in  confidftncc 
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or  privileged,  such  as  trade  secrets, 
inventions,  discoveries,  or  other  proprietary 
data. 

b.  Statistical  data  and  commercial  or 
financial  informatioo  concerning  contract 
performance,  income,  profits,  losses,  and 
expenditures,  if  offered  and  received  in 
confidence  from  a  contractor  or  potential 
contractor. 

c.  Personal  statements  given  in  the  course 
of  inspections,  investigations,  or  audits,  when 
such  statements  are  received  in  confidence 
from  the  individual  and  retained  in 
conHdence  because  they  reveal  trade  secrets 
or  commercial  or  financial  information 
normally  considered  confidential  or 
privileged. 

d.  Financial  data  provided  in  confidence  by 
private  employers  in  connection  with  locality 
wage  surveys  that  are  used  to  fix  and  adjust 
pay  schedules  applicable  to  the  prevailing 
wage  rate  employees  within  the  Department 
of  Defense. 

e.  Scientific  and  manufacturing  processes 
or  developments  concerning  technical  or 
scientific  data  or  other  information  submitted 
with  an  application  for  a  research  grant,  or 
with  a  report  while  research  is'tn  progress. 

Numbers.  Except  as  provided  ni 
subsections  b.  through  e..  below.  Internal 
advice,  recommendations,  and  subjective 
evaluations,  as  contrasted  with  factual 
matters,  that  are  reflected  in  records 
pertaining  to  the  decision-making  process  of 
an  agency,  whether  within  or  among  agencies 
fas  defined  in  5  U.S.C.  552(e)  (reference  (a)) 
or  within  or  among  DoD  Components. 

a.  Examples  include: 

1.  The  nonfactual  portions  of  staff  papers, 
to  include  after-action  reports  and  situation 
reports  containing  staff  evaluations,  advice, 
opinions  or  suggestions. 

2.  Advice,  suggestions,  or  evaluations 
prepared  on  behalf  of  the  Department  of 
Defense  by  individual  consultants  or  by 
boards,  committees,  councils,  groups,  panels, 
conferences,  commissions,  task  forces,  or 
other  similar  groups  that  are  formed  for  the 
purpose  of  obtaining  advice  and 
recommendations. 

3.  Those  nonfactual  portions  of  evaluations 
by  DoD  Component  personnel  of  contractors 
and  their  products. 

4.  Information  of  a  speculative,  tentative,  or 
evaluative  nature  or  such  matters  as 
proposed  plans  to  procure,  lease  or  otherwise 
acquire  and  dispose  of  materials,  real  estate, 
facilities  or  functions,  when  such  information 
would  provide  undue  or  unfair  competitive 
advantage  to  private  personal  interests  or 
would  impede  legitimate  government 
functions. 

5.  Trade  secret  or  other  confidential 
research  development,  or  commercial 
information  owned  by  the  Government, 
where  premature  release  is  likely  to  affect  the 
government's  negotiating  position  or  other 
commercial  interests. 

6.  Records  that  are  exchanged  among 
agency  personnel  and  within  and  among  DoD 
Components  or  agencies  as  part  of  the 
preparation  for  anticipated  administrative 
proceeding  by  an  agency  or  litigation  before 
any  federal,  slate,  or  military  court,  as  well 
as  records  that  qualify  for  the  attorney-client 
privilege. 


7.  Those  portions  of  official  reports  of 
inspection,  reports  of  the  inspector  General, 
audits,  investigations,  or  surveys  pertaining 
to  safety,  security,  or  the  interoal 
management,  administration,  or  operation  of 
one  or  more  DoO  Components,  when  these 
records  have  traditionally  been  treated  by 
the  courts  as  privileged  against  disclosure  in 
litigation. 

b.  If  any  such  intra  or  interagency  record  or 
reasonably  segregable  portion  of  such  record 
hypothetically  would  be  made  available 
routinely  through  the  "discovery  process"  in 
the  course  of  litigation  with  the  agency,  i.e., 
the  process  by  which  litigants  obtain 
information  from  each  other  that  is  relevant 
to  the  issues  in  a  trial  or  hearing,  then  it 
should  not  be  withheld  from  the  general 
public  even  though  discovery  has  not  been 
sought  in  actual  litigation.  If.  however,  the 
information  hypothetically  would  only  be 
made  available  through  the  discovery  process 
by  special  order  of  the  court  based  on  (be 
particular  needs  of  a  litigant,  balanced 
against  the  interests  of  the  agency  in 
maintaining  its  confidentiality,  then  the 
record  or  document  need  not  be  made 
available  under  this  Regulation. 

c.  Intra  or  interagency  memoranda  or 
letters  that  are  factual  or  those  reasonably 
segregable  portions  that  are  factual,  are 
routinely  made  available  through 
"discovery."  and  shall  be  made  available  to  a 
requester,  unless  the  factual  material  is 
otherwise  exempt  from  release,  inextricably 
intertwined  with  the  exempt  information,  so 
fragmented  as  to  be  uninformative.  or  so 
redundant  of  information  already  available  to 
the  requester  as  to  provide  no  new 
substantive  information. 

d.  A  direction  or  order  from  a  superior  to  a 
subordinate,  though  contained  in  an  internal 
communication,  generally  cannot  be  withheld 
from  a  requester  if  it  constitutes  policy 
guidance  or  a  decision,  as  distinguished  from 
a  discussion  of  preliminary  matters  or  a 
request  for  information  or  advice  that  would 
compromise  the  decision-making  process. 

e.  An  internal  communication  concerning  a 
decision  that  subsequently  has  been  made  a 
matter  of  public  record  must  be  made 
available  to  a  requester  when  the  rationale 
for  the  decision  is  expressly  adopted  or 
incorporated  by  reference  in  the  record 
containing  the  decision. 

Numbers.  Information  in  personnel  and 
medical  files,  as  well  as  similar  personal 
information  in  other  files,  that,  if  disclosed  to 
the  requester  would  result  in  a  clearly 
unwarranted  invasion  of  personal  privacy. 

a.  Examples  of  other  files  containing 
personal  information  similar  to  that 
contained  in  personnel  and  medical  files 
include: 

1.  Those  compiled  to  evaluate  or  adjudicate 
the  suitability  of  candidates  for  civilian 
employment  or  membership  in  the  Armed 
Forces,  ard  the  eligibility  of  individuals 
(civilian,  military,  or  contractor  employees) 
for  security  clearances,  or  for  access  to 
particularly  sensitive  classified  information. 

2.  Files  containing  reports,  records,  and 
other  material  pertaining  to  personnel 
matters  in  which  administrative  action.  ■ 
including  disciplinary  action,  may  be  taken. 

b.  In  determining  whether  the  release  of 
information  would  result  in  a  "clearly 


unwarranted  invasion  of  personal  privacy," 
consideration  shall  be  given  to  the  stated  or 
ascertained  purpose  of  the  request.  When 
determining  whether  a  release  is  "clearly 
unwarranted."  the  public  interest  in 
satisfying  this  purpose  must  be  balanced 
against  the  sensitivity  of  the  privacy  interest 
being  threatened.  This  exemption  shall  not  be 
exercised  in  an  attempt  to  protect  the  privacy 
of  a  deceased  person,  but  it  may  be  used  to 
protect  the  privacy  of  the  deceased  person's 
family. 

c.  Individuals'  personnel,  medical,  or 
similar  file  may  be  withheld  from  them  or 
their  designated  legal  representative  only  to 
the  extent  consistent  with  DoD  Directive 
5400.11  (reference  (d)). 

d.  A  clearly  unwarranted  invasion  of  the 
privacy  of  the  persons  identified  in  a 
personnel,  medical  or  similar  record  may 
constitute  a  basis  for  deleting  those 
reasonably  segregable  portions  of  that 
record,  even  when  providing  it  to  the  subject 
of  the  record. 

Number  7.  Those  investigative  records 
compiled  for  the  purpose  of  enforcing  civil, 
criminal,  or  military  law,  including  the 
implementation  of  executive  orders  or 
regulations  issued  pursuant  \9  law. 

a.  This  exemption  applies,  however,  only  to 
the  extent  that  release  of  a  record  or  portion 
of  a  record  would: 

1.  Interfere  with  enforcement  proceedings. 

2.  Deprive  a  person  of  the  right  to  a  fair 
trial  or  to  an  impartial  adjudication. 

3.  Constitute  an  unwarranted  invasion  of 
personal  privacy  of  a  living  person,  including 
surviving  family  members  of  an  individual 
identified  in  such  a  record. 

4.  Disclose  the  identity  of  a  confidential 
source. 

5.  Disclose  confidential  information 
furnished  only  from  a  confidential  source  and 
obtained  by  a  criminal  law  enforcement 
authority  in  a  criminal  investigation  or  by  an 
agency  conducting  a  lawful  national  security 
intelligence  investigation. 

6.  Disclose  investigative  techniques  and 
procedures  not  already  in  the  public  domain 
and  requiring  protection  against  public 
disclosure  to  ensure  their  continued 
effectiveness. 

7.  Endanger  the  life,  physical  safety,  or 
well-being  of  law  enforcement  persoimel  or 
their  families. 

b.  Examples  include: 

1.  Statements  of  witnesses  and  other 
material  developed  during  the  course  of  the 
investigation  and  all  materials  prepared  in 
connection  with  related  government  litigation 
or  adjudicative  proeedings. 

2.  The  identity  of  firms  or  individuals  being 
investigated  for  alleged  irregularities 
involving  contracting  with  Department  of 
Defense  when  no  indictment  has  been 
obtained  nor  any  civil  action  filed  against 
them  by  the  United  States. 

3.  Information  obtained  in  confidence, 
expressed  or  implied,  in  the  course  of  a 
criminal  investigation  by  a  criminal  law 
enforcement  agency  or  office  within  a  DoD 
Component,  or  a  lawful  national  security 
intelligence  investigation  conducted  by  an 
authorized  agency  or  office  within  a  DoD 
Component.  National  security  intelligence 
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investigations  include  background  security 
investigations  and  those  investigations 
conducted  for  the  purpose  of  obtaining 
affirmative  or  counterintelligence 
information. 

c.  The  right  of  individual  litigants  to 
investigative  records  currently  available  by 
law  (such  as.  the  Jencks  Act.  18  U.S.C.  3500. 
reference  k))  is  not  diminished. 

d.  When  the  subject  of  an  investigative 
record  is  the  requester  of  the  record,  it  may 
be  withheld  only  as  authorized  by  DoD 
Directive  5400.11  (reference  (d)). 

Numbers.  Those  contained  in  or  related  to 
examination,  operation  or  condition  reports 
prepared  by.  on  behalf  of  or  for  the  use  of 
any  agency  responsible  for  the  regulation  or 
supervision  of  financial  instructions. 

Numbers.  Those  containing  geological  and 
geophysical  information  and  data  (including 
maps)  concerning  wells. 

Chapter  IV— For  Official  Use  Only 

Section  1 — General  Provisions 

4-100    General 

Information  that  has  not  been  given  a 
security  classification  pursuant  to  the  criteria 
of  an  Executive  Order,  but  which  may  be 
withheld  from  the  public  for  one  or  more  of 
the  reasons  cited  in  FOIA  Exemptions  2 
through  9  shall  be  considered  as  being  for 
official  use  only.  No  other  material  shall  be 
considered  or  marked  'For  Official  Use 
Only"  (FOUO).  and  FOUO  is  not  authorized 
as  an  anemic  form  of  classification  to  protect 
national  security  interests. 

4-101    Prior  FOUO  Application 

The  prior  application  of  FOUO  markings  is 
not  a  conclusive  basis  for  withholding  a 
record  that  is  requested  under  the  FOIA. 
When  such  a  record  is  requested,  the 
information  in  it  shall  be  evaluated  to 
determine  whether,  under  current 
circumstances,  FOIA  exemptions  apply  and 
whether  a  significant  and  legitimate 
government  purpose  is  served  by  withholding 
the  record  or  portions  of  it. 

4-102    Historical  Papers 

Records  such  as  notes,  working  papers,  and 
drafts  retained  as  historical  evidence  of  DoD 
Component  actions  enjoy  no  special  status 
apart  from  the  exemptions  under  the  FOIA 
(reference  (a)). 

4-103    Time  to  Mark  Records 

The  marking  of  records  at  the  time  of  their 
creation  provides  notice  of  FOUO  content 
and  facilitates  review  when  a  record  is 
requested  under  the  FOIA.  Records  requested 
under  the  FOIA  that  do  not  bear  such 
markings,  shall  not  be  assumed  to  be 
releasable  without  examination  for  the 
presence  of  information  that  requires 
continued  protection  and  qualifies  as  exempt 
from  public  release. 

4-104    Distribution  Statement 

Information  in  a  technical  document  that 
requires  a  distribution  statement  pursuant  to 
DoD  Directive  5200.20  (reference  (1))  shall 
bear  that  statement  and  shall  not  be  marked 
FOUO. 


Section  2 — Markings 

4-200    Location  of  Markings 

a.  An  unclassified  document  containing 
FOUO  information  shall  be  marked  "For 
Official  Use  Only"  at  the  bottom  on  the 
outside  of  the  front  cover  (if  any),  on  the  first 
page,  on  the  back  page,  and  on  the  outside  of 
the  back  cover  (if  any). 

b.  Within  a  classified  document,  an 
individual  page  that  contains  both  FOUO  and 
classified  Information  shall  be  marked  at  the 
top  and  bottom  with  the  highest  security 
classification  of  information  appearing  on  the 
page. 

c.  Within  a  classified  or  unclassified 
document,  an  individual  page  that  contains 
FOUO  information  but  ito  classified 
information  shall  be  marked  "For  Official 
Use  Only"  at  the  bottom  of  the  page. 

d.  Other  records  such  as.  photographs, 
films,  tapes,  or  slides,  shall  be  marked  "For 
Official  Use  Only"  or  "FOUO"  in  a  manner 
that  ensures  that  a  recipient  or  viewer  is 
aware  of  the  status  of  the  information 
therein. 

e.  FOUO  material  transmitted  outside  the 
Department  of  Defense  requires  application 
of  an  expanded  marking  to  explain  the 
significance  of  the  FOUO  marking.  This  may 
be  accomplished  by  typing  or  stamping  the 
following  statement  on  the  record  prior  to 
transfer: 

This  document  contains  information 
EXF-MPT  FROM  MANDATORY 
DISCLOSURE  under  the  FOIA.  Exemptions- 
apply;  ■  «  :.  ^  - 

Section  3 — OissemiDation  and  Transmission 

4-300    Release  and  Transmission 
Procedures 

Until  FOUO  status  is  terminated,  the 
release  and  transmission  instructions  that 
follow  apply: 

a.  FOIJO  information  may  be  disseminated 
within  DoD  Components  and  between 
officials  of  DoD  Components  and  DoD 
contractors,  consultants,  and  grantees  to 
conduct  official  business  for  the  Department 
of  Defense.  Recipients  shall  be  made  aware 
of  the  status  of  such  information,  and 
transmission  shall  be  by  means  that  preclude 
unauthorized  public  disclosure.  Transmittal 
documents  shall  call  attention  to  the  presence 
of  FOUO  attachments. 

b.  DoD  holders  of  FOUO  information  are 
authorized  to  convey  such  information  to 
officials  in  other  departments  and  agencies  of 
the  executive  and  judicial  branches  to  fulfill  a 
government  function,  except  to  the  extent 
prohibited  by  the  Privacy  Act.  Records  thus 
transmitted  shall  be  marked.  "For  Official 
Use  Only",  and  the  recipient  shall  be  advised 
that  the  information  has  been  exempted  from 
public  disclosure,  pursuant  to  the  FOIA,  and 
that  special  handling  instructions  do  or  do 
not  apply. 

c.  Release  of  FOUO  information  to 
Members  of  Congress  is  governed  by  DoD 
Directive  5400.4  (reference  (m)).  Release  to 
the  General  Accounting  Office  (GAO)  is 
governed  by  DoD  Directive  7650.1  (reference 
(n)).  Records  released  to  the  Congress  or 
GAO  should  be  reviewed  to  determine 
whether  the  information  warrants  FOUO 
status.  If  not  prior  FOUO  markings  shall  be 


removed  or  effaced.  If  withholding  criteria 
are  met,  the  records  shall  be  marked  FOUO 
and  the  recipient  provided  an  explanation  for 
such  exemption  and  marking.  Alternatively, 
the  recipient  may  be  requested,  without 
marking  the  record,  to  protect  against  its 
public  disclosure  for  reasons  that  are 
explained. 

4-JOl     Transporting  FOUO  Information 

Records  containing  FOUO  information 
shall  be  transported  in  a  manner  that 
precludes  disclosure  of  the  contents.  When 
not  commingled  with  classified  information. 
FOUO  information  may  be  sent  via  first-class 
mail  or  parcel  post.  Bulky  shipments,  such  as 
distributions  of  FOUO  Directives  or  testing 
materials,  that  otherwise  qualify  under  postal 
regulations  may  be  sent  by  fourth-class  mail. 

4-302    Electrically  Transmitted  Messages 

Each  pari  of  electrically  transmitted 
messages  containing  FOUO  information  shall 
be  marked  appropriately.  Unclassified 
messages  containing  FOUO  information  shall 
contain  the  abbreviation  "FOUO"  before  the 
beginning  of  the  text.  Such  messages  shall  be 
transmitted  in  accordance  with 
communications  security  procedures  in  ACP- 
121  (US  Supp  1]  (reference  (o))  for  FOUO 
information. 

Section  4 — Safeguarding  FOUO  Information 

4-400    During  Duty  Hours 

During  normal  working  hours,  records 
determined  to  be  FOUO  shall  be  placed  in  an 
out-of-sight  location  if  the  work  area  is 
accessible  to  nongovernmental  personnel. 

4-401    During  Nonduty  Hours 

At  the  close  of  business.  FOUO  records 
shall  be  stored  so  as  to  preclude 
unauthorized  access.  Filing  such  material 
with  other  unclassified  records  in  unlocked 
files  or  desks,  etc..  is  adequate  when  normal 
U.S.  Government  or  government-contractor 
internal  building  security  is  provided  during 
nonduty  hours.  When  such  internal  security 
control  is  not  exercised,  locked  buildings  or 
rooms  normally  provide  adequate  after-hours 
protection.  If  such  protection  is  not 
considered  adequate.  FOUO  material  shall  be 
stored  in  locked  receptacles  such  as  file 
cabinets,  desks,  or  bookcases.  FOUO  records 
that  are  subject  to  the  provisions  of  P.L.  86-36 
(reference  (c))  shall  meet  the  safeguards 
outlined  in  any  system  notice  for  that  group 
of  records. 

Section  S — Termination.  Disposal  and 
Unauthorized  Disclosures 

4S00    Termination 

The  originator  or  other  competent 
authority,  e.g..  initial  denial  and  appellate 
authorities,  shall  terminate  "For  Official  Use 
Only"  markings  or  status  when 
circumstances  indicate  that  the  information 
no  longer  requires  protection  from  public 
disclosure.  When  FOUO  status  is  terminated, 
all  known  holders  shall  be  notified,  to  the 
extent  practical.  Upon  notification,  holders 
shall  efface  or  remove  the  "For  Official  Use 
Only"  markings,  but  records  in  file  or  storage 
need  not  be  retrieved  solely  for  that  purpose. 
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■l-oOl    Disposal 

a.  Nonreeord  copies  of  FOUO  maleriais 
may  be  destroyed  by  tearing  each  copy  into 
piecet  to  preclude  reconstructing,  and  placing 
them  in  regular  traih  containers.  When  local 
circuraslances  or  experience  indicates  that 
this  destruction  method  w  not  suffictently 
protective  of  FOUO  information,  local 
authorities  may  direct  other  methods  but 
must  give  due  consideration  to  the  additional 
expence  balanced  against  the  degree  of 
sensitivity  of  the  type  of  FOUO  information 
contained  in  the  records. 

b.  Record  copies  of  FOUO  documents  shall 
be  disposed  of  in  accordance  with  the 
disposal  standards  established  under  44 
U.S.C.  CH  33  (reference  (pj),  as  implemented 
by  DoD  Component  instructions  concerning 
records  disposal. 

4-502    Unauthorized  Disclosure 

The  unauthorized  diaclosure  of  FOUO 
records  does  not  constitute  an  unauthorized 
disclosure  of  DoD  information  classified  for 
security  purposes.  Appropriate 
administrative  action  shall  be  taken, 
however,  to  fix  responsibility  for 
unauthorized  disclosure  whenever  feasible, 
and  appropriate  disciplinary  action  shall  be 
taken  against  those  responsible. 
Unauthorized  disclosure  of  FOUO 
information  that  is  protected  by  the  Priracy 
Act  may  also  result  in  criminal  sanctions 
against  responsible  persons.  The  DoD 
Component  that  originated  the  FOUO 
information  shall  be  informed  of  its 
unauthorized  disclosure. 

Chapter  V — Release  and  Processing 
Procetkires 

Section  1 — General  Provisions 

5-100    Public  Information 

a.  Since  the  policy  of  the  Department  of 
Defense  is  to  make  the  maximum  amount  of 
information  available  to  the  public  consistent 
with  its  other  responsibilities  written 
requests  for  a  DoD  record  made  under  the 
FOIA  may  be  denied  only  when: 

1.  The  record  is  subject  to  one  or  more  of 
the  exemptions  in  Chapter  III  of  Ibis 
Regulation,  and  a  significant  and  legitimate 
(government  purpose  is  served  by  withholidng 
it. 

2.  The  record  has  not  been  described  well 
enough  to  enable  the  DoD  Component  to 
locate  it  with  a  reasonable  amount  of  effort 
by  an  employee  familiar  with  the  files. 

3.  The  requester  has  failed  to  comply  with 
the  procedural  requirements,  including  the 
written  agreement  to  pay  or  payment  of  any 
required  fee  imposed  by  the  instructions  of 
the  DoD  Component  concerned.  When 
personally  identifiable  Information  in  a 
record  is  requested  by  the  subject  of  the 
record  or  his  attorney,  notarization  of  the 
request  may  be  required. 

b.  Individuals  seeking  DoD  information 
should  address  their  FOI  requests  to  one  of 
the  addresses  listed  in  Appendix  & 

5-/07    Requests  From  Private  Qtizens 

The  provisions  of  the  FOIA  are  reserved 
for  persons  which  private  interests  as 
opposed  to  governments  seeking  informs  tion. 
Foreign  governments  seeking  infomation 


from  DoD  Components  slwuld  use 
established  official  channels  for  obldining 
information.  Release  of  records  to  individuals 
under  the  FOiA  is  considered  public  release 
of  infonnatioa  except  as  provided  for  in 
paragraph  1^505. 

5-102    Requests  From  Government  OfTicials 

Requests  from  officials  of  federal  state,  or 
local  governments  for  DoD  Component 
records  shall  be  honored  on  an  expeditious 
basis  whenever  possible.  For  purposes  of 
determining  whether  the  record  or  records 
shall  be  provided,  such  officials  acting  in  an 
individual  capacity  shall  be  considered  the 
same  as  any  other  requester. 

5-103    Privileged  Release  to  Officials 

a.  Subject  to  the  provisions  of  DoD 
Regulation  5200.1-R  (reference  (g)). 
applicable  to  classified  information.  DoO 
Directive  5400.11  (reference  (d}).  applicable  to 
personal  privacy,  or  other  appbcable  law, 
records  exempt  from  release  under  Chapter 
III  of  this  Regulatory  may  be  authenticated 
and  released,  in  accordance  with  DoD 
Component  regulations,  to  officials 
requesting  them  on  behalf  of  local,  state  or 
federal  government  bodies,  whether 
legislative,  executive,  administrative,  or 
judicial,  as  follows: 

1.  To  Congress,  in  accordance  with  DoD 
Directive  5400.4  (reference  (m)). 

2.  To  the  federal  courts,  whenever  ordered 
by  officers  of  the  court  as  necessary  for  the 
proper  administration  of  justice. 

3.  To  other  federal  agencies,  both  execullve 
and  administrative,  as  determined  by  the 
head  of  a  DoD  Componenl  or  designee. 

4.  To  state  and  local  officials,  as 
determined  by  the  head  of  a  DoD  Component 
or  designee. 

b.  DoD  Components  shall  inform  officials 
receiving  records  under  the  provisions  of 
paragraph  5-103a  that  those  records  are 
exempt  from  public  release  under  the  POIA 
and  are  privileged.  DoD  Components  shaH 
also  advise  officials  of  any  special  handling 
instructions. 

Secbon  2 — Inilial  Detenninationa 

S-200    Initial  Denial  Authority 

a.  Components  shall  limit  the  number  of 
lOAs  appointed.  In  designating  its  iDAs,  a 
DoD  Component  shall  balance  the  goals  of 
centralization  of  authority  to  promote 
uniform  decisions  and  decentralization  to 
facilitate  responding  to  each  request  within 
the  time  limitations  of  the  FOIA. 

b.  The  initial  determination  of  wheiher  to 
make  a  record  available  upon  requests  may 
be  made  by  any  suitable  ciTicial  designated 
by  the  DoD  Component  in  published 
regulations.  The  presence  of  the  marking  "For 
Official  Use  Only"  does  not  relieve  the 
designated  official  uf  the  responsibility  to 
review  the  requested  record  for  the  purpose 
of  determining  whether  an  exemption  under 
this  Regulation  is  applicable  and  should  be 
invoked. 

c.  The  officials  designated  by  DoO 
Coaponents  to  make  initial  determinations 
should  consult  with  public  affairs  officers 
(PAOs)  to  become  familiar  with  subject 
matter  that  is  considered  to  be  newsworthy, 
and  advise  PAOs  of  atl  tequests  from  news 


media  representatives.  In  addition,  the 
officials  should  inform  PAOs  in  advance 
when  they  intend  to  withhold  or  partially 
withhold  a  record,  if  it  appears  that  the 
withholding  action  may  be  challenged  in  the 
media. 

5-201    Reasons  for  Not  Releasing  a  Record 

There  are  six  reasons  provided  by  the 
FOIA  for  not  complying  with  a  request  tot  a 
record.  They  are: 

a.  The  information  requested  is  not  a 
record  within  the  meaning  of  the  FOIA  and 
this  Regulation. 

b.  A  record  has  not  been  described  with 
sufficient  particularity  to  enable  the  DoD 
Comixment  to  locate  it  by  conducting  a 
reasonable  search. 

a  The  requester  has  failed  unreasonably  to 
comply  with  procedural  requirements, 
including  payment  of  fees,  imposed  by  this 
Regulation  or  DoD  Component  supplementing 
regulations. 

d.  The  DoD  Component  determines  through 
knowledge  of  its  files  and  reasonable  search 
efforts  that  it  does  not  hold  the  reqoested 
record.  (A  "no  record"  determinalion  is  not 
considered  a  denial:  therefore,  an  appeal  is 
not  appropriate.) 

e.  The  DoD  Component  determines  that  the 
request  should  be  handled  under  the 
provisions  of  the  Privacy  Act. 

f  The  record  is  denied  in  accordance  with 
Procedures  set  forth  in  the  FOIA  and  this 
Regulation. 

5-202    Denial  Tests 

To  deny  a  requested  record  that  has  been 
located,  a  DoD  Component  must  determine 
that  the  denial  meets  the  following  tests: 

a.  The  record  is  included  in  one  or  more  of 
the  nine  categories  of  records  exempt  from 
mandatory  disclosure  as  provided  by  the 
FOIA  and  outlined  hi  Chapter  IH  of  this 
Regulation. 

b.  A  significant  and  legitimate  government 
purpoae  is  served  by  withholding  the  record. 

5-203    Reasonably  Segregable  Portions 

Although  portions  of  some  records  may  be 
denied,  the  remaining  reasonably  segregable 
portions  must  be  released  to  the  requester 
when  the  meaning  of  these  portions  is  not 
distorted  by  deletion  of  the  denied  portions 
and  when  it  reasonably  can  be  assumed  that 
a  skillful  and  knowledgeable  person  couM 
not  reconstruct  the  excised  information. 
When  a  record  is  denied  in  whole,  the 
response  advising  the  requester  of  that 
determinalion  will  specifically  state  that  ft  is 
not  possible  to  reasonably  segregate 
meaningful  portions  of  the  record  for  releaee. 

5-204    Response  to  Requester 

a.  Initial  determinations  to  release  or  deny 
a  record  normally  shall  be  made  and  the 
decision  reported  to  the  requester  within  10 
workings  days  after  receipt  of  the  request  by 
the  official  designated  to  respond. 

b.  When  a  decision  is  made  to  release  a 
record,  a  copy  should  be  made  available 
prompOy  to  the  requester  once  he  has 
complied  wih  preliminary  procedural 
requirements. 

c.  When  s  request  for  a  record  is  dbnied  in 
whole  or  in  part  the  official  designated  to 
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respond  shall  inform  the  requester  in  writing 
of  the  name  and  title  or  position  of  the  official 
who  made  the  determinalion,  and  shall 
explain  to  the  requester  the  basis  for  the 
determination  in  sufficient  detail  to  permit 
the  requester  lo  make  a  decision  concerning 
appeal.  The  requester  specifically  shall  be 
informed  of  the  exemptions  on  which  the 
denial  is  based  and  the  significant  and 
legitimate  government  purpose  served  by 
withholding  the  record.  When  the  initial 
denial  is  based  in  whole  or  in  part  on  a 
security  classification,  the  explanation  should 
include  a  summary  of  the  applicable  criteria 
for  classification,  as  well  as  an  explanation, 
to  the  extent  reasonably  feasible,  of  how 
those  criteria  apply  to  the  particular  record  in 
question.  The  requester  shall  also  be  advised 
of  the  opporiunity  and  procedures  for 
appealing  an  unfavorable  determinalion  to  a 
higher  final  authority  within  the  DoD 
Component. 

d.  The  response  to  the  requester  should 
contain  information  concerning  the  fee  status 
of  the  request.  Generally,  the  information 
shall  reflect  one  or  more  of  the  following 
conditions: 

1.  All  fees  due  have  been  received. 

2.  Fees  have  been  waived  because  they  fall 
below  the  automatic  fee  waiver  threshold. 

3.  A  request  for  waiver  has  been  denied. 

4.  Fees  have  been  waived  or  reduced  from 
a  specified  amount  to  another  specified 
amount  because  the  rationale  provided  in 
support  of  a  request  for  waiver  has  been 
accepted. 

5.  Fees  due  in  a  specified  amount  have  not 
been  received. 

e.  The  explanation  of  the  substantive  basis 
for  a  denial  shall  include  both  specific 
citation  of  the  statutory  exemption  applied 
under  provisions  of  this  Regulation  and  a 
discussion  of  the  significant  and  legitimate 
government  purpose  served  by  invoking  an 
exemption.  Merely  referring  to  a 
classification  or.  to  a  "For  Official  Use  Only" 
marking  on  the  requested  record  does  not 
constitute  a  proper  citation  or  explanation  of 
the  basis  for  invoking  an  exemption. 

f  When  the  time  for  response  becomes  an 
issue,  the  official  responsible  for  replying 
shall  acknowledge  to  the  requester  the  date 
of  the  receipt  of  the  request. 

S-2(^    Extension  of  Time 

a.  In  unusual  circumstances,  when 
additional  time  is  needed  to  respond,  the  DoD 
Component  shall  acknowledge  the  request  in 
writing  within  the  10-day  period,  describe  the 
circumstances  requiring  the  delay,  and 
indicate  the  anticipated  date  for  substantive 
response  that  may  not  exceed  10  additional 
working  days.  Unusual  circumstances  that 
may  justify  delay  are: 

1.  The  requested  record  is  located  in  whole 
or  in  part  at  places  other  than  the  office 
processing  the  request. 

2.  The  request  requires  the  collection  and 
evaluation  of  a  substantial  number  of 
records. 

3.  Consultation  is  required  with  other  DoD 
Components  or  agencies  having  substantial 
interest  in  the  subject  matter  to  determine 
whether  the  records  requested  are  exempt 
from  disclosure  in  whole  or  in  part  under 
provisions  of  this  Regulation  or  should  be 
released  as  a  matter  of  discretion. 


b.  The  statutory  extension  of  time  for 
responding  to  an  inilial  request  must  be 
approved  on  a  case-by-case  basis  by  the  final 
appellate  authority  for  the  DoD  Component 
or  in  accordance  with  regulations  of  the  DoD 
Component  or  in  accordance  with  regulations 
of  the  DoD  Component  that  establish 
guidance  governing  the  circumstances  in 
which  such  extensions  may  be  granted. 

c.  In  these  unusual  cases  where  the 
statutory  time  limits  cannot  be  met,  and  no 
informal  extension  of  time  has  been  agreed 
to.  the  inability  to  process  any  part  of  the 
request  within  the  specified  time  should  be 
explained  lo  the  requester,  with  notification 
that  he  may  treat  the  delay  as  an  initial 
denial  with  a  right  to  appeal,  or  that  the 
requester  may  agree  to  a  wait  a  substantive 
response  by  an  anticipated  date.  It  should  be 
made  clear  that  any  such  agreement  does  not 
prejudice  the  right  of  the  requester  to  appeal 
the  initial  decision  after  it  is  made. 

d.  As  an  alternative  to  the  taking  of  formal 
extensions  of  time  as  described  in 
subsections  a,  b  and  c  above,  the  negotiation 
by  the  cognizant  FOIA  coordinating  office  of 
informal  extensions  in  time  with  requesters  is 
encouraged  where  appropriate. 

5-206    Misdirected  Requests 

Misdirected  requests  shall  be  forwarded 
promptly  lo  the  DoD  Component  with  the 
responsibility  for  the  records  requested.  The 
period  allowed  for  responding  to  the  request 
misdirected  by  the  requester  shall  not  begin 
until  the  request  is  received  by  the  DoD 
Component  that  manages  the  records 
requested. 

5-207    Records  of  Non-U.S.  Government 
Source 

When  a  request  is  received  for  a  record 
that  was  obtained  from  a  non-U.S. 
Government  source,  or  for  a  record 
containing  information,  clearly  identified  as 
having  been  provided  by  a  non-U.S. 
Government  source,  the  source  of  the  record 
or  information  normally  shall  be  notified 
promptly  of  that  request  and  afforded 
reasonable  time  to  present  any  objections 
concerning  the  release  unless  it  is  clear  that 
there  can  be  no  valid  bases  for  objection.  If 
for  example,  the  record  or  information  was 
provided  with  actual  or  presumptive 
knowledge  of  the  non-U.S.  Government 
source  and  that  it  would  be  made  available  to 
the  public  upon  request,  there  is  no  obligation 
to  notify  the  source.  Any  objections  shall  be 
evaluated.  When  a  substantial  issue  has  been 
raised,  the  DoD  Component  may  seek 
additional  information  from  the  source  of  the 
information  and  afford  the  source  and 
requester  reasonable  opportunities  to  present 
their  arguments  on  the  legal  issues  involved 
prior  to  making  an  agency  determination. 
When  the  source  advises  it  will  seek  a 
restraining  order  or  take  court  action  to 
prevent  release  of  the  record  or  information, 
the  requester  shall  be  notified,  and  action  on 
the  request  normally  shall  not  be  taken  until 
after  the  outcome  of  that  court  action  is 
known. 

5-206    File  of  Initial  Denials 

Copies  of  ail  initial  denials  shall  be 
maintained  by  each  DoD  Component  in  a 
form  suitable  for  rapid  retrieval,  periodic 


statistical  compilation,  and  management 
evaluation. 

5-209    Special  Mail  Services 

DoD  Components  are  authorized  to  use 
registered  mail,  certified  mail,  certificates  of 
mailing  and  relum'receipts.  However,  their 
use  should  be  Hmited  to  instances  where  it 
appears  advisable  to  establish  proof  of 
dispatch  or  receipt  of  FOIA  correspondence. 

5-210    Receipt  Accounts 

The  Treasurer  of  the  United  Stales  has 
established  two  accounts  for  FOIA  receipts. 
These  accounts,  which  are  described  below, 
shall  be  used  for  depositing  all  FOIA  receipts 
except  receipts  for  industrially  funded 
activities.  Industrially  funded  activity  FOIA 
receipts  shall  be  deposited  to  the  applicable 
industrial  fund. 

a.  Receipt  Account  2252.  Sale  of 
Publications  and  Reproductions.  Freedom  of 
Information  Act.  This  account  shall  be  used 
when  depositing  funds  received  from 
providing  existing  publications  and  forms, 
that  meet  the  Receipt  Account  Series  2250 
description  found  in  Federal  Account 
Symbols  and  Titles. 

b.  Receipt  Account  24193.  Fees  and  Other 
Charges  for  Services.  Freedom  of  Information 
Act.  This  account  is  used  to  deposit  search 
fees  and  fees  for  duplicating  records  to 
satisfy  requests  that  could  not  be  filled  with 
existing  publications  or  forms. 

Section  3 — Appeak 

5-300    General 

If  the  official  designated  by  the  DoD 
Component  to  make  initial  determinations  on 
requests  for  records  declines  lo  provide  a 
record  because  the  olTicial  considers  it 
exempt  and  its  withholding  justified  for  a 
significant  and  legitimate  government 
purpose,  that  decision  may  be  appealed  by 
the  requester  in  writing  to  a  designated 
appellate  authority.  The  appeal  should  be 
accompanied  by  a  copy  of  the  letter  denying 
the  initial  request.  Such  appeals  should 
contain  the  basis  for  disagreement  with  the 
initial  refusal.  In  addition,  the  DoD 
Component  may  impose  a  reasonable  time 
limit,  which  may  not  be  more  than  45  days, 
for  the  requester  to  file  an  appeal.  Appeal 
procedures  also  apply  to  the  disapproval  of  a 
request  for  waiver  or  reduction  of  fees.  A  "no 
record"  finding  may  not  be  appealed, 
although  the  requester  may  ask  the  agency  lo 
search  other  files  or  provide  more  detailed 
identification  to  facilitate  another  search  of 
the  files. 

5-301     Time  of  Receipt 

FOI  appeal  has  been  received  by  a  DoD 
Component  when  it  reaches  the  office  of  the 
appellate  authority  having  jurisdiction. 
Misdirected  appeals  should  be  referred 
expeditiously  to  the  pro{>er  appellate 
authority. 

5-302    Time  Limits 

a.  The  requester  must  file  an  appeal  so  that 
it  reaches  the  appellate  authority  no  later 
than  45  working  days  after  the  requester 
receives  notification  of  an  initial  denial.  A! 
the  conclusion  of  this  period,  the  case  may  be 
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considered  clus"d.  In  cases  where  the 
requester  is  provided  several  incremental 
determinations  for  a  single  request,  the  time 
for  the  appeal  shall  not  begin  until  the 
requester  receives  the  last  such  notification. 
Records  which  are  denied  shall  be  retained 
during  the  time  permitted  for  appeal, 
b.  Final  determinations  on  appeals 
normally  shall  be  made  within  20  working 
days  after  receipt. 

!>-3(Kl    Dr/ay  in  Responding  to  an  Appeal 

a.  1/  additional  time  is  needed  due  to  the 
unusual  circumstances  described  in 
paragraph  5-205,  the  final  decision  may  be 
-delayed  for  the  number  of  working  days  (not 
to  exceed  10).  that  were  not  utilized  as 
additional  time  for  responding  to  the  initial 
request. 

b.  If  a  determination  cannot  l>e  made  and 
the  requester  notified  within  20  working  days, 
the  appellate  authority  shall  acknowledge  to 
the  requester  in  writing  the  dale  of  receipt  of 
the  appeal,  the  circumstances  surrounding 
the  delay,  and  the  anticipated  date  for 
substantive  response.  Requesters  shall  be 
advised  that,  if  the  delay  exceeds  the 
statutory  extension  provision  or  is  for 
reasons  other  than  the  unusual  circumstances 
identified  in  paragraph  5-205.  they  may 
consider  their  administrative  remedies 
exhausted.  They  may.  however,  without 
prejudicing  their  right  of  judicial  remedy, 
await  a  substantive  response.  The  OoO 
Component  shall  continue  to  process  the  case 
expeditiously  whether  or  not  the  requester 
seeks  a  court  order  for  release  of  the  records, 
but  a  copy  of  any  response  provided 
subsequent  to  filling  of  a  complaint  shall  be 
forwarded  to  the  Department  of  Justice. 

5-J04    Response  to  (he  Requester 

a.  When  an  appellate  authority  makes  a 
determination  to  release  all  or  a  portion  of 
records  withheld  by  an  IDA.  a  copy  of  the 
records  so  released  should  be  forwarded 
promptly  to  the  requester  after  compliance 
with  any  preliminary  procedural 
requirements,  such  as  payment  of  fees. 

b.  Final  refusal  to  provide  a  requested 
record  or  to  approve  a  request  for  waiver  or 
reduction  of  fees  must  be  made  in  writing  by 
the  head  of  the  DoD  Component  or  by  a 
designated  representative.  The  response,  as  a 
minimum,  shall  include  the  following: 

1.  The  basis  for  the  refusal  shall  be 
explained  to  the  requester,  in  writing,  both 
with  regard  to  the  applicable  statutory 
exemption  invoked  under  provisions  of  this 
Regulation  and  the  significant  and  legitimate 
government  purpose  served  by  its 
withholding. 

2.  When  the  Hnal  refusal  is  based  in  whole 
or  in  part  on  a  security  classifli:ation,  the 
explanation  shall  include  a  determination 
that  the  record  meets  the  cited  criteria  and 
rationale  of  the  governing  executive  order 
and  that  this  determination  Is  based  on  a 
declassification  review,  with  the  explanation 
of  how  that  review  conFirmed  the  continuing 
validity  of  the  security  classification. 

3.  The  final  denial  shall  include  the  name 
and  title  or  position  of  the  official  responsible 
for  the  denial. 

4.  The  response  shall  advise  the  requester 
that  the  material  being  denied  does  not 


contain  meaningful  portions  that  are 
reasonably  segregable. 

5.  The  response  shall  advise  the  requester 
of  the  right  to  judicial  review. 

5-305    Consultation 

a.  Final  refusal  involving  issues  not 
previously  resolved  or  that  the  DoD 
Component  knows  to  be  inconsistent  with 
rulings  of  other  DoD  Components  ordinarily 
should  not  be  made  before  consultation  with 
the  Office  of  the  General  Counsel  of  the 
Department  of  Defense. 

b.  Tentative  decisions  to  deny  records  that 
raise  new  or  significant  legal  issues  of 
potential  significance  to  other  agencies  of  the 
government  shall  be  brought  to  the  attention 
of  the  Freedom  of  Information  Committee  of 
the  Department  of  Justice  through  the  Office 
of  Information  Law  and  Policy. 

Section  4 — Judicial  Actions 

5-400    General 

a.  This  section  states  current  legal  and 
procedural  rules  for  the  convenience  of  the 
reader.  The  statements  of  rules  do  not  create 
rights  or  remedies  not  otherwise  available, 
nor  do  they  bind  DoD  to  particular  judicial 
interpretations  or  procedures. 

b.  A  requester  may  seek  an  order  from  a 
United  Stales  District  court  to  compel  release 
of  a  record  after  administrative  remedies 
have  been  exhausted;  i.e..  when  refused  a 
record  by  the  head  of  a  Component  or  an 
appellate  designee  or  when  the  DoD 
Component  has  failed  to  respond  writhin  the 
time  limits  prescribed  by  the  FOIA  and  set 
forth  in  this  Regulation. 

5-401    /tinsdiction 

The  requester  may  bring  suit  in  the  United 
States  District  Court  in  the  district  in  which 
the  requester  resides  or  is  the  requester's 
place  of  business,  in  the  district  in  which  the 
record  is  located,  or  in  the  District  of 
Columbia. 

5-^02    Bunlen  of  Proof 

The  burden  of  proof  is  on  the  DoD 
Component  to  justify  its  refusal  to  provide  a 
record.  The  court  shall  evaluate  the  case  de 
novo  (anew)  and  may  elect  to  examine  any 
requested  reco'^  in  camera  (in  private)  to 
determine  whether  the  denial  was  justified. 

5-403    Actions  by  the  Court 

a.  When  a  DoD  Component  has  failed  to 
make  a  determination  within  the  statutory 
time  limits  but  can  demonstrate  due  diligence 
in  exceptional  circumstances,  the  court  may 
retain  jurisdiction  and  allow  the  Component 
additional  time  to  complete  its  review  of  the 
records. 

b.  If  the  court  determines  that  the 
requester's  complaint  is  substantially  correct, 
it  may  require  the  United  States  to  pay 
reasonable  attorney  fees  and  other  litigation 
costs. 

c.  When  the  court  orders  the  release  of 
denied  records,  it  may  also  issue  a  written 
finding  that  the  circumstances  surrounding 
the  withholding  raise  questions  whether  DoD 
Component  personnel  acted  arbitrarily  and 
capriciously.  In  these  cases,  the  special 
counsel  of  the  Merit  System  Protection  Board 
will  conduct  an  investigation  to  determine 


whether  or  not  disciplinary  action  is 
warranted.  The  DoD  Component  is  obligated 
to  take  the  action  recommended  by  the 
special  counsel.  i 

d.  The  court  may  punish  (he  responsible 
official  for  contempt  when  a  DoD  Component 
fails  to  comply  with  the  court  order  to 
produce  records  that  it  determines  have  been 
withheld  improperly. 

5-404    Non-United  States  Government 
Source  Information 

A  requester  may  bring  suit  in  a  U.S.  District 
Court  to  compel  the  release  of  records 
obtained  from  a  nongovernment  source  or 
records  based  on  information  obtained  from 
a  nongovernment  source.  Such  source  shall 
be  notified  promptly  of  the  court  action. 
When  the  source  advises  that  it  is  seeking 
court  action  to  prevent  release,  the  DoD 
Component  shall  defer  answering  or 
otherwise  pleading  to  the  complainant  as 
long  as  permitted  by  the  Court  or  until  a 
decision  is  rendered  in  the  court  action  of  the 
source,  whichever  is  sooner. 

5-405    Litigation  Status  Sheet 

Freedom  of  Information  managers  at  DoD 
Component  level  shall  be  aware  of  litigation 
under  the  FOIA.  Such  information  will 
provide  management  insights  into  the  use  of 
the  nine  exemptions  by  Component 
personnel.  The  Litigation  Status  Sheet  at 
Appendix  C  provides  a  standard  format  for 
recording  information  concerning  FOIA 
litigation  and  forwarding  that  information  to 
the  Office  of  the  Secretary  of  Defense. 
Whenever  a  complaint  under  the  FOIA  is 
filed  in  a  U.S.  District  Court,  the  DoD 
Component  named  in  the  complaint  shall 
forward  a  Litigation  Status  Sheet,  with  items 
1  through  6  completed,  and  a  copy  of  the 
complaint  to  the  Director  for  Freedom  of 
Information  and  Security  Review,  Office  of 
the  Assistant  Secretary  of  Defense  (Public 
Affairs).  A  revised  Litigation  Status  Sheet 
shall  be  provided  at  each  stage  of  the 
litigation. 

CHAPTER  VI— Fee  Schedule 

Section  1 — General  Provisions 

6-700    Application 

The  fees  described  in  this  chapter  apply  to 
FOIA  requests.  They  reflect  direct  search  and 
duplication  costs,  collection  of  which  are 
permitted  by  the  FOIA.  They  are  neither 
intended  to  imply  that  fees  must  be  charged 
in  connection  with  providing  information  to 
the  public  in  the  routine  course  of  business 
nor  are  they  meant  as  a  substitute  for  any 
other  schedule  of  fees,  such  as  DoD 
Instruction  7230.7  (reference  (q)). 

6-101    Fee  Assessment 

a.  Minimum  fees  shall  not  be  charged. 

b.  When  direct  search  and  duplication 
costs  for  a  single  FOIA  request  total  less  than 
30.00.  fees  should  be  waived  automatically. 
The  DoD  Components,  however,  may  set 
aside  the  automatic  waiver  provision  when, 
on  the  basis  of  good  evidence,  the 
Component  can  demonstrate  that  waiver  of 
fees  is  not  in  the  public  interest. 

c.  Decisions  to  waive  or  reduce  fees  that 
exceed  the  automatic  waiver  threshold  shall 
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be  made  on  a  case-by-case  basis.  The 
following  circumstances,  however,  describe 
the  most  common  circumstances  in  which 
waiver  or  reduction  of  fees  are  most  likely  to 
be  warranted. 

1.  No  record  is  located  or  all  records  are 
denied.  However,  fee  charges  are  appropriate 
if  the  requester  insists  upon  a  search  and 
agrees  to  such  fees  after  being  informed  that 
the  search  is  likely  to  be  nonproductive  or 
that  the  records  are  all  likely  to  be  exempt 
from  release. 

2.  A  record  is  voluntarily  created  to 
preclude  an  otherwise  burdensome  effort  to 
provide  voluminous  amounts  of  available 
records  including  additional  information  not 
requested. 

3.  The  records  are  to  be  made  available  in 
response  to  a  news  media  requester  whose 
requests  under  this  regulation  are  reasonable 
iA  scope  and  frequency.  Fee  charges  ere 
appropriate  for  news  media  requesters  and 
may  be  assessed  when: 

(a)  The  fee  charges  exceed  the  fee  waiver 
threshold  of  $30.00:  and 

(b)  Either  the  requested  record  does  not 
contain  information  that  can  be  considered 
as  primarily  benefiting  the  general  public,  or 
the  search  for  the  requested  record  requires 
an  inordinate  amount  of  DoD  Component 
personnel  time,  and  impacts  adversely  on  the 
DoD  Component  concerned  in  accomplishing 
its  primary  functional  missions. 

4.  When  news  media  requests  are  broad  in 
scope  and  are  considered  unreasonable  by 
the  Head  of  the  Component,  a  specificity 
letter,  as  outlined  in  paragraph  5-107a  of  this 
regulation,  should  be  dispatched.  An  estimate 
of  fee  charges  may  be  included  in  the 
specificity  letter,  if  practicable,  or  provided 
after  receiving  s  reframed  request 

5.  The  record  is  for  a  nonprofit  public 
interest  group  and  the  subject  of  the 
requested  record  is  known  to  be  of  wide 
public  interest,  and  furnishing  the 
information  can  be  considered  as  primarily 
benefiting  the  general  public. 

B.  A  previous  denial  is  reversed  in  whole  or 
in  part  and  the  search  and  reproduction  costs 
involved  are  not  substantial, 

6-102    Computation  of  Fees 

Tlie  fee  schedule  contained  in  this  chapter 
is  used  to  compute  the  search  and  duplication 
costs  associated  with  processing  a  given 
FOLA  request.  Search  fees  shall  be  computed 
based  on  time  actually  spent.  Neither  time- 
based  nor  dollar-based  minimum  charges  for 
search  and  duplication  are  authorized. 

Section  2 — CoUectioD  of  Fees  and  Fee  Rates 

&-2O0    Collection  of  Fees 

Collection  of  charges  and  fees  need  not  be 
made  in  advance  of  rendering  the  service 
unless  the  costs  are  expected  to  exceed  the 
fee  waiver  threshold  and  the  requester  has 
not  indicated  a  willingness  in  writing  to  pay. 
It  frequently  is  more  practical  to  collect 
charges  and  fees  at  the  time  of  providing  the 
service  or  property  to  the  recipient  when  the 
requester  specifically  states  that  the  cost 
involved  shall  be  acceptable  or  acceptable  up 
to  a  specified  limit  that  covers  anticipated 
costs.  Collection  of  fees  in  advance  is  an 
appropriate  requirement  only  when  the 
requester  has  not  agreed  in  writing  to  pay  the 


anticipated  fee  or  has  nut  honored  previous 
commitments  to  pay  fees  that  were  owed  an 
agency  or  component 

6-201    Search  Fees 
a.  Manual  Search: 


Type 

Grade 

Hourly 
rate 

CleflcaJ 

E9/GS8  and  betow ._. 

01-06/GS9-GS-15 

07/GS16/ES1  and  afaov* 

$e 

16 
26 

Profesaional 

ElMCU***... 

b.  Computer  search  is  based  on  direct  cost 
of  the  central  processing  unit,  input-output 
devices,  and  memory  capacity  of  the  actual 
computer  configuration. 

c.  Actual  cost  of  transporting  records  or 
personnel  to  the  search  site  may  be  included. 

6-202    Duplication  Fees 


Type 


Printed  Material.. 

once  Copy 

Mcrdiclie „. 


Cost  par 
page 
(cents) 


01 
10 
25 


6-203    A  udio  visual  Documentary  Materials 

Search  costs  are  computed  as  for  any  other 
record.  Duplication  cost  is  the  actual  direct 
cost  of  reproducing  the  material,  including 
the  wage  of  the  person  doing  the  work. 
Audiovisual  materials  provided  to  a 
requester  need  not  be  in  reproducible  format 
or  quality. 

6-204    Other  Records 

Direct  search  and  duplication  cost  for  any 
record  not  described  above  shall  be 
computed  in  the  manner  described  for 
audiovisual  documentary  material. 

Chapter  VII — Reports 

Section  1 — Reports  Control 

7-100    General 

The  reporting  requirement  outlined  in  this 
chapter  is  assigned  Report  Control  Symbol 
DD-PA(TRA4A)  1365. 

Section  2 — Annual  Report 

7-200    Reporting  Time 

Each  DoD  Component  shall  prepare 
statistics  and  accumulate  paperwork  for  the 
preceding  calendar  year  on  those  items 
prescribed  for  the  annual  report  and  submit 
them  in  duplicate  to  the  ASD(PA)  on  or 
before  each  February  1.  Existing  DoD 
standards  and  registered  data  elements  are  to 
be  used  for  all  data  requirements  to  the 
greatest  extent  possible  in  accordance  with 
the  provisions  of  DoD  Directive  5000.11 
(reference  (r)).  The  standard  data  elements 
are  contained  in  DoD  5000.12-M  (reference 

(8)). 

7-201    Annual  Report  Content 

a.  The  annua!  report  shall  contain  the 
following: 

1.  Item.  1.  Report  the  number  of  public 
requests  (a  single  FOIA  request)  completed. 
Report  the  number  of  reportable  requests,  the 
number  in  which  a  statutory  exemption  was 


invoked,  and  the  number  in  which  some  other 
authority  resulted  in  the  denial  of  the  request. 
Note, —  A  reportable  request  is  that  portion 
of  an  FOIA  request  resulting  in  a  single 
record  or  group  of  records  pertaining  to  one 
general  subject  area  being  acted  upon  by  one 
IDA  who  concludes  that  a  single  type  of 
determination  applies.  Example:  A  single 
public  request  that  requires  the  action  of 
three  IDAs  in  determining  if  a  record  under 
their  jurisdiction  is  to  be  released  would  be 
counted  as  three  reportable  requests,  but  one 
public  request.  Records  released  by  two  IDAs 
in  response  to  one  public  request  would  be 
counted  as  two  reportable  requests. 

2.  Item  2.  Provide  statistics  on  the  specific 
authorities — statutory  exemptions,  status, 
and  categories  of  other  reasons  used  in  the 
totals  above. 

(a)  Item  2(a).  Show  the  number  of  times 
each  of  the  nine  statutory  exemptions  was 
invoked  (the  total  may  not  agree  with  Item  1 
because  of  situations  where  two  or  more 
exemptions  were  cited  for  one  record). 

(b)  hem  2(b).  List  the  statutes  cited  when 
invoking  Exemption  3  and  the  number  of 
times  each  was  cited. 

(c)  Item  2(c).  Show  the  number  of  times 
each  category  of  other  reasons  was  cited  in 
response  to  the  public.  Five  such  reportable 
categories  have  been  established  in 
Appendix  E  to  this  Regulation  (the  total  will 
equal  the  number  reported  in  Item  1). 

3.  Item  3.  Provide  the  number  of  IDAs 
authorized.  Then  list  the  names  and  titles  or 
positions  of  persons  cited  as  IDAs.  followed 
thereafter  in  two  subcolumns  by  the  number 
of  times  each  person  cited  exemptions  or 
other  authority  categories  (the  vertical 
columnar  totals  must  match  Item  1). 

4.  Item  4.  Provide  the  nimiber  of  appeals 
that,  upon  review,  were  granted  in  part,  or 
denied,  followed  by  a  total  of  those  three 
numbers. 

5.  Item  5.  Repeat  the  three  statistical 
requirements  of  Item  2  for  the  appeals  that 
were  granted  in  part  or  denied. 

6.  Item  6.  Repeat  item  3  for  appellate 
authorities  including  both  subcolumnar 
statistics. 

7.  Item  7.  When  a  court  determines  that 
DoD  Component  records  were  improperly 
withheld  and  issues  a  fmding  raising 
questions  on  the  actions  of  DoD  Component 
personnel,  provide  a  copy  of  each  such  court 
opinion  or  order  a  copy  of  the  Office  of 
Personnel  Management  finding  and 
recommendation  on  each  such  proceeding: 
and  a  report  of  any  disciplinary  action  taken 
against  the  person  who  was  primarily 
responsible  for  improperly  withholding 
records  or  an  explantion  of  why  disciplinary 
action  was  not  taken. 

8.  Hem  8.  List  changes  or  revisions  of  DoD 
Component  rules  or  regulations  affecting  the 
implementation  of  FOIA  followed  by  the 
Federal  Register  reference  (number,  date,  and 
page)  that  announced  the  change  or  revision 
to  the  public.  Append  a  copy  of  each  such 
change  or  re\"ised  rule  or  regulation. 

9.  Item  ft  The  amount  of  fees  collected  from 
the  public  will  be  reported  triannually  to 
OASD(PA):  thus,  duplicate  annual  reporting 
by  DoD  Components  is  not  required. 


BEST  COPY  AVAILABLE 
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10.  Item  10.  the  fallowing  subitems  have 
been  established  by  Congressiooiil  request  as 
indicative  of  DoD  Component  efforts  to 
administer  FOIA. 

(a)  ftem  10(a).  List  all  new  categories  of 
records  now  being  released  in  whole  or  in 
part  under  FOIA. 

(b)  Item  lOib).  The  costs  of  administering 
the  FOIA  Program  shall  be  reported 
Iriannudlly  to  OASD(PA):  thus,  duplicate 
annual  reporting  by  Components  is  not 
required.  The  triannual  reports  shall  be  used 
by  the  OASD(PA)  to  portray  annual  DoD 
Component  and  DoD-wide  totals. 

(c)  Item  10(c).  Report  the  numl)er  of  times 
unusual  circumstances  required  an  extension 
of  normal  processing  time  limits,  and  break 
uown  that  total  by  circumstances  and  by 
court  action.  Append  a  copy  of  each  court 
opinion  or  order  involving  the  question  of 
lime  limits  for  processing. 

(d)  Item  10(dl.  Append  a  copy  of  all 
unpublished  (not  announced  in  the  Federal 
Register)  instructions  to  DoD  Component 
personnel,  memoranda,  or  other  issuances 
that  address  procedures,  definitions,  or 
interpretations  of  the  FOIA  promulgated 
during  the  year  at  Major  Command  level  or 
the  DoD  Component.  Report  the  number  of 
documents  published  and  whether  or  not  they 
are  publicly  available,  together  with  the  legal 
basis  for  nondisclosure,  should  that  be  the 
case. 

(e)  Item  1€(e).  Any  other  information, 
opinion,  or  recommendations  considered 
pertinent  by  the  DoD  Component. 

11.  Item  11.  Report  descriptions  of  FOl 
instructional  and  educational  efforts 
undertaken  by  the  DoO  Component  directed 
toward  DoD  Component  personnel  or  the 
public. 

12.  Statistical  data  required  by  the  item 
listed  above  shall  be  prepared  in  the  formal 
shown  in  Appendix  D. 

Section  3 — Triannual  Report 

7-300    General 

A  portion  of  the  annual  reporting 
requirements  has  been  selected  for  more 
frequent  reporting  to  provide  management 
date  at  intermediate  DoD  Components  and 
DoD  levels.  The  data  selected  fall  into  three 
areas:  (1)  costs  attendant  to  administration  of 
the  FOIA  program.  (2)  the  amount  collected 
from  the  public,  and  (3)  the  number  of 
reportable  requests  and  appeals. 

7-M1     Time  of  Report 

Each  DoD  Component  shall  prepare 
statistics  triannualty  (]an-Apf.  May-Aug,  Sep- 
Dec.)  and.  using  the  outline  provided  below, 
report  these  data  to  the  ASD(PA)  on  or  before 
30  days  after  the  close  of  each  4-month 
pjriod.  The  use  of  DD  Form  2086.  "Record  of 
Freedom  of  Information  (FOI)  Processing 
Cost."  to  maintain  a  record  of  the  cost  of 
each  FOIA  case  shall  provide  the  data 
needed  for  compiling  the  data  in  this  report. 


7-30-J     Triannual  Report  Outline 

a.  The  Triannual  Report  shall  in- 
clude the  following: 
Reporting  Activity: 
Period  of  Report: 
1.  Cost  of  Routine  Requests  Proc- 
essed: 

No.  of  reportable 

requests  X  (Cost     factor    per 

request) $ 

2.  Personnel  Costs  (Civilian  and  Military): 

(a)  Direct  costs  of  personnel  assigned  FOI 
duties  based  upon  estimated  payroll  manyers 
by  grade: 

Cost:  $ 

(b)  Direct  costs  for  other  personnel  involved 
in  processing  requests  not  included  above 
based  upon  accumulation  of  total  hourly 
data: 

(1)  Search 

Time  Costs...    

(21  Review 

and 

Excising 

(3) 

Coordina- 
tion and 

Approval/ 

Denial 

Decision 

Costs 

(4) 
Corre- 
spondence 
and  Form 

Preparation ..    

(5)  Other 
Activity 

Costs 

Total 
Manhour 

Costs S 

(c|  Application 
of  Overhead: 
(Subtotal  a)  +  (Subtotal 

b)  X  (overhead  rale) $ 

Total  of  Direct  Personnel 
Costs  and  Overhead $ 

3.  Other  Case 
Related  Costs: 

(a)  Computer S 

(b)  Office  Copy 
Reproduction...  $ 

|c)  MicroRche 

Reproduction...  S 

(d)  Cost  of 

Printed 

Records $ 

Total  of  Other  Cost8„ $ 

4.  Other 
Operating 
Costs: 

(a)  Reporting 
Costs  ■ 

(1) 
Operational..    

(2)  User 

(3)  Overhead ...    

{(l)-^  (2)  X  (over- 
head 

rate)) 


(b)  Other  costs  are  directed  or 
as  can  be  reasonably 
ascertained.  Itemize  each 
expense  category  and  cost . 

(Subtotal  a) -(-(Subtotal  b) $ 

5.  Summary: 

(a)  Total  Costs  of  Sections  1 
through  4.  above $ 

(b)  Amount  Collected  from 
Requesters  this  Reporting 
Period: 

Search Copy Total:  $ 

|c)  No.  of  Requests  Processed  During 
this  Reporting  Period: 

Reportable  Requests 

Appeals Total: 

b.  A  copy  of  DD  Form  2086,  "Record  of 
Freedom  of  Information  (FOI)  Processing 
Costs."  is  at  Appendix  F. 

c.  Format  and  instructions  for  the 
Triannual  report  are  at  Appendix  G. 

'  Sn  OnO  Innlniclioa  9000.22  (n-femice  |l|).  In  iIm- 
reporl  lor  Ihc  lasl  4-aion(h  penod  (Sep-Decl  of  each  y^mt. 
inctud*    the    co«ls    atinbuiahle    lo    tiw    Annual    Report. 

Chapter  VIII — Education  and  Training 
Section  1 — Responsibility  and  Purpose 
8-100    Responsibility 

The  head  of  each  DoD  Component  is 
responsible  for  the  establishment  of 
educational  and  training  programs  on  the 
provisions  and  requirements  of  this 
Regulation.  The  educational  programs  should 
be  targeted  toward  all  members  of  the  DoD 
Component,  developing  a  general 
understanding  and  appreciation  of  the  DoD 
FOIA  Program:  whereas,  the  training 
programs  should  be  focused  toward  those 
personnel  who  are  involved  in  the  day-to-day 
processing  of  FOI  requests,  developing  a 
thorough  understanding  of  the  procedures 
outlined  in  this  Regulation. 

8-101    Purpose 

The  purpose  of  the  educational  and 
training  programs  is  to  promote  a  positive 
attitude  among  DoD  personnel  and  raise  the 
level  of  understanding  and  appreciation  of 
the  DoD  FOIA  Program,  thereby  improving 
the  interaction  with  members  of  the  public 
and  improving  the  public  trust  in  the 
Department  of  Defense. 

8-102    Scope  and  Principles 

Each  Component  shall  design  its  FOIA 
educational  and  training  programs  to  fit  the 
particular  requirements  of  personnel 
dependent  upon  their  degree  of  involvement 
in  the  implementation  of  this  Regulation.  The 
program  should  be  designed  to  accomplish 
the  following  objectives: 

a.  Familiarize  personnel  with  the 
requirements  of  the  FOIA  and  its 
implementation  by  this  Regulation. 

b.  Instruct  personnel,  who  act  in  FOI 
matters,  concerning  the  provisions  of  this 
Regulation,  advising  them  of  legal  hazards 
involved  and  the  strict  prohibition  against 
arbitrary  and  capricious  withholding  of 
information. 

c.  Provide  for  the  procedural  and  legal 
guidance  and  instruction,  as  may  be  required, 
in  the  discharge  of  the  responsibilities  of 
initial  denial  and  appellate  authorities. 
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d.  Advise  personnel  of  the  penalties  for 
noncompliance  with  the  FOIA. 

8-103    Implementation 

To  ensure  uniformity  of  interpretation,  all 
major  educational  and  training  programs 
concerning  the  implementation  of  this 
Regulation  should  be  coordinated  with  the 
Director.  Freedom  of  Information  and 
Security  Review.  OASD  (Public  Affairs). 

8-104    Uniformity  of  Legal  Interpretation 

In  accordance  with  DoO  Directive  5400.7 
(reference  (b))  the  General  Counsel  of  the 
Department  of  Defense  shall  ensure 
uniformity  in  the  legal  position  and 
interpretation  of  the  DoD  FOIA  Program. 

Appendix  A — Unified  Commands — 
Processing  Procedures  for  FOI  Appeals 

1.  General 

a.  In  accordance  with  DoD  Directive  5400.7 
(reference  (b))  and  this  Regulation,  the 
Unified  Commands  are  placed  under  the 
jurisdiction  of  the  Office  of  the  Secretary  of 
Defense,  instead  of  the  administering  Military 
Department,  only  for  the  purpose  of 
administering  the  Freedom  of  Information 
(FOI)  Program.  This  policy  represents  an 
exception  to  the  policies  in  DoD  Directive 
5100.3  (reference  (e)). 

b.  The  policy  change  above  authorizes  and 
requires  the  Unified  Commands  to  process 
FOI  requests  in  accordance  with  DoD 
Directive  5400.7  (reference  (b))  and  to 
forward  directly  to  the  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs)  all 
correspondence  associated  with  the  appeal  of 
an  initial  denial  for  information  under  the 
provisions  of  the  Freedom  of  Information  Act 
(FOIA). 

2.  Processing  Procedures 

A  request  for  a  record  under  the  FOIA  may 
be  denied  only  upon  determination  that: 

(a)  The  record  is  subject  to  one  or  more  of 
the  exemptions  set  forth  in  Chapter  III  of  this 
Regulation  and  a  significant  and  legitimate 
government  purpose  is  served  by  the 
withholding. 

(b)  The  record  cannot  be  found  because  it 
has  not  been  described  with  sufficient 
particularity  to  enable  a  responsible 
authority  to  locate  it  with  a  reasonable 
amount  of  effort. 

(c)  The  requester  has  unreasonably  failed 
to  comply  with  the  procedural  requirements 
imposed  by  this  regulation. 

3.  Responsibilities  of  Commands 

Unified  Commanders  in  Chief  shall: 

(a)  Designate  the  officials  authorized  to 
deny  initial  FOI  requests  for  records. 

(b)  Designate  an  offlce  as  the  point-of- 
conlact  for  FOI  matters. 

(c)  Refer  FOI  cases  to  the  ASD(PA)  for 
review  and  evaluation  when  the  issues  raised 
are  of  unusual  significance,  precedent  setting, 
or  otherwise  require  special  attention  or 
guidance. 

(d)  Consult  with  other  OSD  and  DoD 
Components  that  may  have  a  significant 
interest  in  the  requested  record  prior  to  a 
Final  determination.  Coordination  with 
agencies  outside  of  Department  of  Defense,  if 
required,  is  authorized. 


(e)  Coordinate  proposed  denials  of  records 
with  the  appropriate  Unified  Command's 
Office  of  the  Staff  judge  Advocate. 

(f)  Answer  any  request  for  a  record  within 
10  working  days  of  receipt.  The  requester 
shall  be  notified  that  his  request  has  been 
granted  or  denied.  In  unusual  circumstances, 
such  notification  may  state  that  additional 
time,  not  to  exceed  10  working  days,  is 
required  to  make  a  determination. 

(g)  Provide  to  the  ASD(PA)  when  the 
request  for  a  record  is  denied  in  whole  or  in 
part,  a  copy  of  the  response  to  the  requester 
or  his  representative,  and  any  internal 
memoranda  that  provide  background 
information  or  rationale  for  the  denial. 

(h)  State  in  the  response  that  the  decision 
to  deny  the  release  of  the  requested 
information,  in  whole  or  in  part,  may  be 
appealed  to  the  ASD(PA)  the  Pentagon, 
Washington.  D.C.  20301. 

(i)  Upon  request,  submit  to  ASD(PA)  a  copy 
of  the  records  that  were  denied.  ASD(PA) 
shall  make  such  requests  when  adjudicating 
appeals. 

■*.  Fees  for  FOI  Requests 

The  fees  charged  for  requested  records 
shall  be  in  accordance  with  Chapter  VI  of 
this  Regulation. 

5.  Communications 

Excellent  communication  capabilities 
currently  exist  between  the  Office  of  the 
ASD(PA)  and  the  Public  Affairs  Offices  of  the 
Unified  Commands.  This  communication 
capability  shall  be  used  for  FOI  cases  that 
are  time  sensitive. 

6.  Reporting  Requirements 

a.  The  Unified  Commands  shall  submit  to 
the  ASD(PA)  triannual  reports  and  an  annual 
report.  The  instructions  for  these  two  reports 
are  outlined  in  Chapter  VII  of  this  Regulation. 

b.  The  annual  report  shall  be  submitted  in 
duplicate  to  the  ASD(PA)  not  later  than  each 
February  1.  This  reporting  requirement  is 
assigned  Report  Control  Symbol  DD- 
PA(TRA&A)  1365. 

c.  The  triannual  reports  for  the  periods 
January-April,  May-August.  September- 
December  are  required  within  30  days  after 
the  close  of  the  reporting  period.  The  first 
report  is  due  for  the  period  May-August  1980, 
arriving  at  the  Office  of  the  ASD(PA]  not 
later  than  September  30, 1980.  This  reporting 
requirement  is  assigned  Report  Control 
Symbol  DD-PA  (TRA&A)  1365. 

Appendix  B — Addressing  FOIA  Requests 

1.  General 

a.  The  Department  of  Defense  includes  the 
Office  of  the  Secretary  of  Defense  and  the 
Organization  of  the  ]oint  Chiefs  of  Staff,  the 
Military  Departments,  the  Unified  and 
Specified  Commands,  and  such  other 
agencies  as  the  Secretary  of  Defense 
establishes  lo  meet  specific  requirements. 

b.  The  Department  of  Defense  does  not 
have  a  central  repository  for  DoD  records. 
FOI  requests,  therefore,  should  be  addressed 
to  the  DoD  Component  that  has  custody  of 
the  record  desired.  In  answering  inquiries 
regarding  FOI  requests,  OoD  personnel  shall 
assist  requesters  in  determining  the  correct 
DoD  Component  to  address  their  requests.  If 


there  is  uncertainty  as  to  the  ownership  of 
the  record  desired,  the  requester  shall  be 
referred  to  the  DoD  Component  that  is  nmst 
likely  to  have  the  record. 

2.  Listing  of  DoD  Component  Addresses  for 
FOI  Requests 

a.  Office  of  the  Secretary  of  Defense/ 
Organization  of  the  faint  Chiefs  of  Staff.  This 
Component  includes  the  Office  of  the 
Secretary  of  Defense.  Office  of  the  Deputy 
Secretary  of  Defense.  Organization  of  the 
Joint  Chiefs  of  Staff,  Under  Secretary  of 
Defense  for  Policy,  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
Assistant  Secretaries  of  Defense,  General 
Counsel  of  the  Department  of  Defense, 
Deputy  Under  Secretary  of  Defense  (Policy 
Planning),  Deputy  Under  Secretary  of 
Defense  (Policy  Review),  Assistant  to  the 
Secretary  of  Defense  (Atomic  Energy), 
Assistant  to  the  Secretary  of  Defense  (Legal 
Affairs),  Director  of  Defense  Advanced 
Research  Projects  Agency,  Director  of 
£)efense  Audit  Service,  I!>irector  of  Defense 
Audiovisual  Agency,  Director  of  Defense 
Security  Assistance  Agency,  Director  of  Net 
Assessment,  Director  of  OfTice  of  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services.  Director  of  Office  of 
Dependents  Schools  (including  Overseas 
Schools).  Deputy  Advisor  on  NATO  Affairs, 
Inspector  General  for  Defense  Intelligence. 
President  of  the  Uniformed  Services 
University  of  the  Health  Sciences,  President 
of  National  Defense  University  (including  the 
National  War  College  and  the  Industrial 
College  of  the  Armed  Forces),  Commandant 
of  the  Defense  Systems  Management  College. 
Commandant  of  Armed  Forces  StafT  College. 
All  Freedom  of  Information  requests 
concerning  records  of  these  activities  should 
be  sent  to:  Director,  Freedom  of  Information 
and  Security  Review,  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs),  Room 
2C757,  Pentagon,  Washington,  D.C.  20301. 

b.  Department  of  the  Army.  Army  records 
may  be  requested  from  those  Army  officials 
who  are  listed  in  32  CFR  518.17.  Send 
requests  to  HQDA  (DAAC-A\<R-S), 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington,  DC.  20314,  for 
records  of  the  Headquarters.  U.S.  Army,  oi  if 
there  is  uncertainty  as  to  which  Army 
activity  may  have  the  records  desired. 

c.  Department  of  the  Navy.  Navy  and 
Marine  Corps  records  may  be  requested  from 
any  Navy  or  Marine  Corps  activity  by 
addressing  a  letter  to  the  commanding  officer 
and  clearly  indicating  that  it  is  a  FOI  request. 
Send  requests  to  Chief  of  Naval  Records 
Management  Division  (0P-09B1).  Room  5E- 
613.  Pentagon.  Washington.  D.C.  20350.  for 
records  of  the  Headquarters.  Department  of 
the  Navy,  or  if  there  is  uncertainty  as  to 
which  Navy  or  Marine  Corps  activity  may 
have  records  sought. 

d.  Department  of  the  Air  Force.  Air  Force 
records  may  be  requested  from  the 
Commander  (ATTENTION:  DADF)  of  any  Air 
Force  installation,  major  command,  or 
separate  operating  agency,  or  from  the 
Headquarters.  United  States  Air  Force. 
Requesters  should  send  FOI  requests  to  HQ 
USAF/DADF.  Washington,  D.C.  20330,  for  Air 
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Force  records  of  Headquarters.  United  States 
Air  Force,  or  if  there  is  uncertainty  as  to 
which  Air  Force  activity  may  have  the 
records  desired. 

e.  Defense  Communications  Agency  (DCA). 
DCA  records  may  be  requested  from  any 
DCA  field  activity  or  from  its  headquarters. 
FOI  requests  may  be  addressed  to 
Headquarters,  Defense  Communications 
Agency  (Code  105).  Washington.  D.Q  20305. 

f.  Defense  Contract  Audit  Agency  fDCAAJ. 
DCAA  records  may  be  requested  from  any  of 
its  regional  ofTices  or  from  its  headquarters. 
Requesters  should  send  FOI  requests  to  the 
Defense  Contract  Audit  Agency,  Cameron 
Station.  Alexandria.  Va.  22314.  for  records  of 
its  headquarters  or  if  there  is  uncertainty  as 
to  which  DCAA  region  may  have  the  records 
sought 

g.  Defense  Intelligence  Agency  (DIA).  FOI 
requests  for  DIA  records  may  be  addressed 
to  Defense  Intelligence  Agency  (RTS-2A), 
Washington.  D.C.  20301. 

h.  Defense  Investigative  Service  (DIS).  All 
FOI  requests  for  DIS  records  should  be  sent 
to  the  Office  of  Information  and  Legal  Affairs 
Defense  Investigative  Service  (DOO20).  1900 
Half  St..  S.W..  Washington.  DC.  20314. 

i.  Defense  Logistics  Agency  (DLA).  DLA 
records  may  be  requested  from  its 
headquarters  or  from  any  of  its  Geld 
activities.  Requesters  should  send  FOI 
requests  lo  Defense  Logistics  Agency  (DLA- 
XA).  Cameron  Station.  Alexandria  Virginia 
22314.  for  records  of  its  headquarters  or  DLA 
field  activities  if  the  record  is  known  to  be  at 
the  field  location. 

j.  Defense  Mapping  Agency  (DMA).  FOI 
requests  for  DMA  records  may  be  sent  to  the 
Defense  Mapping  Agency,  Naval 
Observatory,  Building  56.  34  Massachusetts 
Avenue.  N.W..  Washington.  D.C.  20305. 

k.  Defense  Suclear  Agency  (DNA).  FOI 
requests  for  DNA  records  may  be  sent  to 
Defense  Nuclear  Agency,  Public  Affairs 
Offlce.  Washington.  D.C.  20305. 

L  National  Security  Agency  (NSA).  FOI 
requests  for  NSA  records  may  be  sent  to  the 
National  Security  Agency.  ATTN:  Freedom  of 
Information  Office.  Fort  George  G.  Meade, 
MD  20755. 

3.  Other  Addresses 

a.  Office  of  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS).  FOI  requests  for  CHAMPUS 
records  may  be  sent  to  the  Director. 
OCHAMPUS,  Denver.  Colorado  80240. 

b.  National  Guard  Bureau.  FOI  requests  for 
National  Guard  Federal  records  may  be  sent 
to  any  State  Guard  unit  or  to  the  National 
Guard  Bureau  (NGS-DA),  Room  2C-362. 
Pentagon,  Washington.  D.C.  20301. 

c  Miscellaneous.  If  there  is  uncertainty  as 
to  which  boD  Component  may  have  the  DoD 
record  sought,  the  requester  may  address  a 
Freedom  of  Information  request  to  the 
Director,  Freedom  of  Information  and 
Security  Review,  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs),  Room 
2C757,  Pentagon,  Washington,  D.C  20301. 


Appendix  C— Litigation  SUtus  Sheet 

1.  Case  Number* 

2.  Requester 

3.  Document  Title  or  Description 

4.  Litigation 

a.  Date  Complaint  Filed 

b.  Court 

c.  Case  File  Number* 

5.  Defendants  (agency  and  individual) 

6.  Remarks:  (brief  explanation  of  what  the 

case  is  about) 

7.  Court  Action 

a.  Court's  Finding 

b.  Disciplinary  Action  (as  appropriate] 


8.  Appeal  (as  appropriate) 

a.  Date  Complaint  Filed 

b.  Court 

c.  Case  File  Number* 

d.  Court's  Finding 

e.  Disciplinary  Action  (as  appropriate) 

*Number  used  by  component  for  reference 
purposes. 

Appendix  D — Annual  Report  Format 

Item  1 

Initial  Determinations  Resulting  in  not 
Providing  all  or  a  Portion  of  Record 
Requested 


Total  Demands 


fteporttng* 
Activily 


Compleled  CompMed 

Public  Reportable 

fiequeets  Repuesls 


Reasons 


StHMny 
BmmpHon + Olt>9r=  TottI 


Item  2(a) 

Exemptions  Invoked  on  Initial 
Determinations 


Exemption  by  Number  (552(b)) 


Reporting* 
Activity 


TotM 


Item  2(b) 

Statutes  Invoked  on  Initial  Determinations 


B.  IDAs  involved  in  adverse  determinations 


Reporting*  Actmty 


Statute 


Nufnbef  of 
Timea 


Name' 


Title 


No.  d  matancaa  o( 
Participation 


Eitempticxis 


Other 


Item  2(c) 
Other  Reasons 


Item  4 

Number  of  Appeals  and  Results 


Reporting* 
Activity 


Category* 


Total 


Reporting' 
Activily 


Number  o(  Appeal* 


Giamed       '^^        Denied 


Total 


inPart 


Item  3 

Initial  Denial  ORicials  by  Participation 

A.  Total  IDAs  authorized: 


Item  5(a) 

Exemptions  Invoked  on  Appeal 
Determinations 


Exemptions  by  Number  (522(b)) 


Actwity 


ToM 
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Item  5(b) 

Statutes  Invoked  on  Appeal  Determinations 


Reportmg*  Activity 


Stakile 


Number  ol  Times 


Item  7 

Court  Opinions  and  Action  Taken 

Item  8 


Item  5(c) 

Other  Reasons  Cited  on  Appeal 
Determinations 


F'OIA  Implementation  Rules  or  Regulations 


Reporting  *  Acflvity 


Document 
Identification 


Feoerm. 
Register  Ref 


Reporting  ' 
Activity 


Category* 


Total 


Item  6 

Participation  of  Appellate  Authorities  (those 
responsible  for  denials  in  whole  or  in  part 


Name* 


Title 


No.  of  Instances  of 

Partiopation 


Exenvtions 


Other 


Item  10 A 

Availability  of  Records  (New  categories  of 
segregable  portions  of  records  now  being  ' 
released) 

Item  IOC 

Time  Limit  Extensions  by  Activity 


Reporting  •  Activity 


N«  IN 


Location 


Unusual  Circumstances 


Volume 


Consultation 


Court  Irrvotvemenl 


Total 


Item  lOD 

Internal  Memoranda  (Including  Directives  not 
Published  in  Federal  Register) 


"^Sl^g--  NoofMemorend,       ^o  ^v^"^  •» 


Item  WE  (Optional) 

Other  information  (opinions)  or 
recommendations  on  administering  FOLA 

Item  11 

FOIA  Instructional  and  Educational  Efforts 

Note. — Items  marked  with  an  asterisk  (*) 
have  been  registered  in  the  DoD  data  element 
program. 


Appendix  E — Other  Reason  Categories 

/.  Transferred  Requests 

This  category  applies  when  responsibility 
for  making  a  determination  or  a  decision  on 
categories  2.  3,  or  4  below  is  shifted  from  one 
DoD  Component  to  another. 


2.  Lack  of  Records 

TTiis  category  covers  those  situations 
wherein  the  requester  is  advised  the  DoD 
Component  has  no  record  or  has  no  statutory 
obligation  to  create  a  record. 

3.  Failure  of  Requester  to  Reasonably 
Describe  Record 

This  category  is  specifically  based  on 
Section  552(a)(3)(a)  of  the  FOIA  (reference 
fa)). 

4.  Other  Failures  by  Requesters  To  Comply 
With  Published  Rules  or  Directives 

This  category  is  based  on  Section 
552(a)(3)(b)  of  the  FOIA  (reference  (a))  and 
includes  instances  of  failure  to  follow 
published  rules  concerning  time,  place,  fees, 
and  procedures. 

5.  Request  Withdrawn  by  Requester 

This  category  covers  those  situations 
wherein  the  requester  asks  an  agency  to 
disregard  the  request  (or  appeal)  or  pursues 
the  request  outside  FOLA  channels. 

BilXING  CODE  3S10-01-M 
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APPENDIX    F 


NECOMO  Of  FRCCOOM  Of  IMFOAMATIOH  (tOlt  mOCCniNC  COCT 

set  ISSTHUCTIONS 
ON  BACK  or  f  AC e 

<  Nfoocrr  NO. 

a.  Tvr«  O0  niQucar 

O  INITIAL                                      O   «r»«AL 

i.  OATt  COMTLtTf  O  Irt  .  a*. 

4. 

CtCmCAt.  HOURS  IB  9/0$^  AHO  BtLOmi 

TOTAL 

MOWM* 

X 

MOUHLV 
MAT( 

COtT 

1 

MANCM 

'    ••00 

• 

• 

n«V)I«vf  KCIMNO 

CO*«UrONOCNCf  ANO  POMMS  mMAMATION 

OTHCM  ACTIVITY 

MOf  taMMAt  HOUMS 

TOTAL 
MOUMl 

X 

mOuhlv 

NATt 

COST 

MANCM 

•  l«.00 

• 

ncwiCM/cicisiNC 

COOnOINATIO««/AWIK>VAL/OCNIAL 

OTMCn   ACTIVITY 

■  XtCUTIVf  NOUMS  lO  7/CH«  AHO  AAOVt,                                                                                           ^n»                         ^Alf^ 

CO»T 

Nf  VICW/f  XCISIMO 

X 

•  2«00 

- 

COOnOINATIOM/A^ritOVAiyOCNIAL 

l.x 

COMPUTER  MARCH 


TOTAL 

MOuns 


MACHINC    HOunS 


MOunL* 
MATf 


Of  PKC  COrv  RCPROOUCTMM 

NUtMtR 

RATt 

COST 

»AOf •  nirnooucf o 

1 

1"! 

10 

I--I 

MKROf  KMt  RVROOUCTION 

NUMRtn 

KATi 

COST 

MICRO* ICMf  RfVNOOUCCO 

1 

IH 

25 

l-M 

rRIMTED  RECOROt 

TOTAL  'AOI* 

X 

RATI 

• 
• 

COST 

1 

POAM* 

01 

PURLICATIOWS 

NfPORTt 

. 

»r 

For  FOI  Offiet  Um  Only 

a.    MARCH  riia»AIO 

k.    COrv  »•■•  »AID 

«.    TOTAL  VAW 

A    OATt  rAlO  f»r,  MA.  Amt 

• 

•     TOTAL  COLLI CTARLl  CO«Tt 

•      TOTAL  r«OCf  SAiMC  CO«TS 

•    TOTAL  CNAROf  O 

• 

It  »«■■  MAivio^Rf oucao 

V 

- 

•  CAMfMMr  (•  IW  Mt^mtfr. 

M)  /.r-M  im 

r-i 
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Instnictions 

PURPOSE;  This  form  is  used  to  record 
costs  associated  with  the  processing  of  a 
Freedom  of  Information  request. 

1.  Request  Number — First  two  digits  will 
express  CY  followed  by  dash  (-)  and 
Component's  request  number,  i.e.,  79-001. 

*2.  Type  of  Request — Check  the 
appropriate  block  to  indicate  initial  request 
or  appeal  of  a  denial. 

"3.  Dale  Completed — Enter  year,  month 
and  day.  i.e.,  79/06/21. 

'4.  Clerical  Hours — For  each  applicable 
activity  category,  enter  time  expended  to  the 
nearest  15  minutes  in  the  total  hours  column. 
The  activity  categories  are: 

Search — Time  spent  in  locating;  from  the 
files  the  requested  information. 

Review/Excising — Time  spent  reviewing 
the  document  content  and  determining  if  the 
entire  document  must  retain  its  classification 
or  segments  could  be  excised  thereby 
permitting  the  remainder  of  the  document  to 
be  declassiTied.  In  reviews  for  other  than 
classifiralion,  FOI  exemptions  2  through  9 
should  be  considered. 

Correspondence  A  Forms  Preparation — 
Time  spent  in  preparing  the  necessary 
correspondence  and  forms  to  answer  the 
request. 

Other  Activity — Time  spent  in  activity 
other  than  above,  such  as.  duplicating 
documents,  hand  carrying  documents  to  other 
locations,  restoring  files,  etc. 

— Multiply  the  time  in  the  total  hours 
column  of  each  category  by  the  hourly  rate 
and  enter  the  cost  figures  for  each  category. 
Only  search  cost  may  be  charged  to  the 
requester.  Further  discussion  of  chargeable 
fe«s  is  found  in  Enclosure  6,  DoD  Directive 
5400.7. 

*5.  Professional  Hours — For  each 
applicable  activity  category,  enter  time 
expended  to  the  nearest  15  minutes  in  the 
total  hours  column.  The  activity  categories 
are: 

Review /Excising,  and  Other  Activity — See 
explanation  above. 

Coordination/Approval/Oenial-r-Time 
spent  coordinating  the  staff  action  with 
interested  offices  or  agencies  and  obtaining 
the  approval  for  the  release  or  denial  of  the 
requested  information. 

— Multiply  the  time  in  the  total  hours 
column  of  each  category  by  the  hourly  rate 
and  enter  the  cost  figures  for  each  category. 
Only  search  cost  may  be  charged  to  the 
requester. 

*6.  Executive  Hours — For  each  applicable 
activity  category,  enter  the  time  expended  to 
the  nearest  15  minutes  in  the  total  hours 
column.  The  activity  categories  are: 

Review/Excising  and  Coordination/ 
Approval/Denial — See  explanation  above. 

— Multiply  the  time  in  the  total  hours 
column  in  each  category  by  the  hourly  rate 
and  enter  the  cost  figures  for  each  category. 

*7.  Computer  Search — Enter  the  time  to  the 
nearest  15  minutes  in  the  total  hours  column. 

— Multiply  the  total  hours  by  the  computer 
hourly  rate  and  enter  the  cost  figures. 
Computer  search  will  be  based  on  direct  cost 
only  if  the  Central  Processing  Unit,  input/ 
output  devices,  and  memory  capacity  of  the 
actual  computer  configuration  used.  This 
amount  is  fully  chai^geable  t.o  the  requester. 


'8.  Office  Copy  Reproduction — Enter  the 
number  of  pages  reproduced. 

— Multiply  by  the  rate  per  copy  and  enter 
cost  figures.  The  entire  cost  is  chargeable  to 
the  requester. 

*9.  Microfiche  Reproduction — Enter  the 
number  of  microfiche  copies  reproduced. 

— Multiply  by  the  rale  per  copy  and  eiiter 
cost  figures.  The  entire  cost  is  chargeable  to 
the  requester. 

*10.  Printed  Records — Enter  total  pages  in 
each  category.  The  categories  are: 

Forms  (Include  any  type  of  printed  fonns} 

Publications  (Include  any  type  of  bound 
document,  such  as  directives,  regulations 
studies,  etc.) 

Reports  (Include  any  type  of  memorandum, 
staff  action  paper,  etc.) 

— Multiply  the  total  number  of  pages  in 
each  category  by  the  rate  per  page  and  enter 
cost  figures.  The  entire  cost  of  each  category 
is  chargeable  to  the  requester. 

11.  For  FOI  Office  Use  Only— 

a.  Search  Fees  Paid — Enter  total  search 
fees  paid  by  the  requester. 

b.  Copy  Fees  Paid — Enter  the  total  of  copy 
fees  paid  by  the  requester. 

c.  Total  Paid — Add  search  fees  paid  and 
copy  fees  paid.  Enter  total  in  the  total  paid 
block. 

'd.  Date  Paid — Enter  year,  month  and  day. 
I.Cm  79/10/24.  the  fee  payment  was  received. 

e.  Total  Collectable  Costs— Add  the  blocks 
in  the  cost  column  marked  with  an  asterisk 
and  enter  total  in  the  total  collectable  cost 
block.  Only  search,  reproduction  and  printed 
records  are  chargeable  to  the  requester. 

/.  Total  Processing  Costs — Add  all  blocks 
in  the  cost  column  and  enter  total  in  the  total 
processing  cost  block.  The  total  processing 
cost  in  most  cases  will  exceed  the  total 
collectable  cost. 

g.  Total  Charged — Enter  the  total  amount 
that  the  requester  was  charged,  taking  Into 
account  the  fee  waiver  threahold  and  fee 
waiver  policy. 

•A.  Fees  Waived/Reduced — Indicate  if  the 
cost  of  processing  the  request  was  waived  or 
reduced  by  placing  an  "X"  in  the  "Y"  block 
for  Yes  or  an  "X"  in  the  "N"  block  for  No. 

Note. — All  items  marked  with  an  asterisk: 
(*)  have  been  registered  in  the  DoD  Data 
Element  Standardization  Program  (DoD 
Manual  5000.12M).  Items  4,  S  and  6  were 
registered  under  data  element  'Type  of  FOI 
Manpower  Category".  The  entries  Search 
Review/Excising.  Correspondence  ft  Forms 
Preparation,  Coordination/Approval/Denial, 
and  Other  Activity  have  been  registered 
under  the  data  element  "FOI  Manpower 
Activity  Category." 

Appendix  G — Format  for  Triannual  Report 

Reporting  Activity:* 
Period  of  Report: 

A.  Cost  of  Routine  Requests  Processed:  No. 
of  Reportable  Requests  X  (cost  factor  per 
request) — $ . 

B.  Personnel  Costs  (Civilian  and  Military): 

(1)  Direct  costs  of  personnel  assigned  FOI 
duties  based  upon  estimated  payroll 
manyears  by  grade: Cost:  $ . 

(2)  Direct  costs  for  other  personnel 
involved  in  processing  requests  not  included 
above  based  upon  accumulation  of  total 
hourly  data; 


(a)  Search  Time  Costs:  • 

(b)  Review  and  Excising:  ■ 


(c)  Coordination  and  Approval/Denial 
Decision  Costs: . 

(d)  Correspondence  and  Form  Preparation 
Costs: 


(e)  Other  Activity  Costs: . 

Total  Manhour  Cost^: 

(3)  Application  of  Overhead:  (Sub-total 
A)+(Sub-total  B]x(overhead  rate):- 


Total  of  Direct  Personnel  Costs  and 
Overhead: . 

C.  Other  Case  Related  Costs: 

(1)  Computer*  $ . 

(2)  Office  Copy  Reproduction*  $ . 

(3)  Microfiche  Reproduction*  S . 

(4)  Cost  of  Printed  Records*  S . 

Total  of  Other  Costs:  $ . 

D.  Other  Operating  Costs: 
(1)  Reporting  Costs: ' 

(a)  Operational . 

(b)User . 

(c)  Overhead  ((a) +(b)X  (overhead  rate)) 


(2)  Other  costs  as  directed  or  as  can  be 
reasonable  ascertained.  Itemize  each  expense 
category  and  cost.  S . 

(Sub-total  (l))-^{Sub-total  (2))  $ . 

E.  Summary: 

(1)  Total  Costs  of  Sections  A  through  D 
above  $ 

(2)  Amount  Collected  from  Requesters  this 
Reporting  Period: 

Search Copy Total: 


(3)  No.  Requests  Processed  During  this 
Reporting  Period: 

Reportable  Requests Appeals 

Total: . 

'  See  DoD  Instruction  5000.22  (reference 
(t)).  In  the  report  for  the  last  four-month 
period  (Sept-Dec)  of  each  year,  include  the 
costs  attributable  to  the  Annual  Report. 

Note. — Items  marked  with  an  asterisk  (*) 
have  been  registered  in  the  DoD  Data 
Element  Program. 

Instructions  for  Triannual  FOI  Report 

1.  General 

a.  To  accomplish  FOI  cost  reporting,  each 
reporting  activity  must,  first,  determine 
whether  su^cient  repetitive  requests  are 
available  to  develop  an  average  cost  factor 
for  these  requests:  second,  establish  which 
employees  devote  a  sufficient  percentage  of 
their  time  to  FOI  duties  to  calculate  their 
involvement  in  manyears;  third,  accumulate 
data  on  time  (manhours)  and  costs  involved 
in  each  case  processed:  and  fourth,  keep 
track  of  operating  costs  of  the  FOI  Program. 
DD  Form  2086  (Appendix  F)  should  be  used 
to  accumulate  case  data. 

b.  Only  those  requests  processed  under  the 
FOI  Act  shall  be  cOsted  and  reported.  The 
provision  to  the  public  of  unclassified 
information,  documents,  and  forms  as  part  of 
normal  service,  in  accordance  with 
previously  established  criteria  or  the  Privacy 
Act,  is  excluded  from  this  reporting 
requirement. 

2.  Section  A 

Some  reporting  activities  will  find  it 
economical  to  develop  an  average  cost  factor 
for  processing  repetitive  routine  requests 
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rather  than  tracking  costs  on  e«<:ii  request  as 
it  is  processed.  This  section  provides  for  that 
economy,  but  care  must  be  exercised  that 
costs  are  comprehensive,  to  inchide 
overiiead.  yei  not  dapiicated  elsewhere  in  the 
report. 

3.  Section  B 

a.  Peraonnei  costs  are  reported  in  two 
ways.  Section  &  (1)  use*  a  manyear/wage 
type  of  costing  by  grade  that  relieves 
individuals  primarily  those  involved  in 
planning,  program  management,  or 
administrative  handling  from  accounting  for 
their  time  by  manhours. 

SAMPtE  Computation  ' 

[AirFofca] 


Grade/ Stap 

Na 

X 

1/3 
fmomt 
wag* 

X 

Tma 

- 

Com 

0-4 

1 
1 

1 
1 

— 

$7,697 
6.458 
*M* 
2.701 



2S 

SO 
100 
2S<2» 

._.... 

$1  924 

0-3 

GS-9»5| 

GS-4«    _._ 

3.230 
4.844 
1JS0 

225 

S11.34S 

Man>aafi-225    100-3-  75- 


'  (a)  MMarv  Gcadaa— <ae  OoO  Acoountmo  Gwdanca 
Handbook  (I>)0)  72209-H.  Sec.  752  (reference  M) 

(b)  Cwikan  Gractes— ua*  Office  of  Penonnal  M»<agemenl 
SalwyTabta. 

b.  Use  of  one-third  the  annual  wage  and 
dividing  manyears  by  three  is  required  in  this 
triannual  report.  Delete  the  computation. 

c.  Section  B.(2)  accounts  for  all  other 
personnel  involvement  by  manhours  in 
particular  activities  associated  in  request 
processing  as  captured  on  DD  Form  2086 
(Appendix  F).  At  the  end  of  the  reporting 
period,  determine  the  total  hourly  data  for 
each  activity  from  all  forms  for  the  4-month 
period  and  add  totals  into  the  five  areas.  It  is 
suggested  that  hoars  and  fractions  thereof  be 
added  rather  than  dollar  amounts.  The  use  of 
standard  fee  schedule  rates  for  each  activity 
simplifies  mathematical  calculations  and  also 
allows  these  data  to  be  compared  to  amounts 
collected.  Executive  manhours  will  likely  be 
restricted  to  (2)  (b)  and  (c)  of  Section  B.  (2) 

Example  Computation: 
Clerical  Search  hours 

2071 .75x$aOO  =  Jl  6,574.00 
Professional  Search  hours 

910.20x816.00  =  $14,563.20 
(1)  Search  time  costs 
=$31,137.20 

d.  Section  B.(3J  applies  overhead  to  the 
direct  manyear/manhour  costs  previously 
totaled  above.  The  overhead  rate  includes  the 
costs  of  supervision,  space,  and 
administrative  support.  Some  reporting 
activities  may  have  their  own  overhead  rate 
(or  will  choose  to  develop  one)  based  on  cost 
experience.  In  the  event  that  no  such  rate  is 
available,  an  overhead  rate  of  25  percent  may 
be  used  to  produce  an  estimate  of  overhead 
costs.  Include  the  rate  used  in  the  report. 

4.  Section  C 

Add  the  dollar  amounts  for  each  type  of 
cost  as  recorded  on  DD  Form  2066  (Appendix 
F]  for  the  period  and  enter  the  total  for  each 
of  these  costs. 


5.  Section  D 

Use  of  this  section  recognizes  reporting 
costv  as  part  of  total  cost*.  It  also  provides 
for  those  other  costs  that  are  easily 
identifiable  by  each  reporting  activity.  This 
section  allows  each  DoD  Component,  as  well 
as  other  levels  of  command,  to  amplify 
reporting  requirements  for  subordinate  levels. 
Use  can  vary,  but  items  such  as  per  diem, 
operation  of  courier  vehicles,  training 
courses,  printing  (indexes  and  forms),  and 
use  of  indicia  apply. 

6.  Section  E 

The  •ommaty  data  provide  a  total  best 
estimate  cost  figure  for  administering  the  FOI 
Program  during  the  reporting  period,  a  recap 
of  fees  collected,  and  the  workload  that 
generated  these  costs  and  coflections. 
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DoD  Freedom  of  Information  Act  Program 
Components 

Office  of  the  Secretary  of  Defense/ 
Organization  of  the  Joint  Chiefs  of  Staff/ 
Unified  Commands  and  Other  Agencies 
Assigned  to  OSD  for  Administrative  Support 

Department  of  the  Army 
Department  of  the  Navy 


Department  of  the  Air  Force 
Defense  Communications  Agencjr 
Defense  Contract  Audit  Agency 
Defense  Intelligence  Agency 
Defense  Investigative  Service 
Defense  Logistics  Agency 
Defense  Mapping  Agency 
Defense  Nuclear  Agency 
National  Security  Agency 

Appendix  M — IReservd] 

Appendix  N — Activity  Addieas  Numbers 

Activity  Address  Numbers  are  for  use  in 
conjunction  with  the  Procurement  Instrument 
Identification  Numbering  System  as 
prescribed  ia  subpart  4.70  of  the  OoO  FAR 
Supplement.  The  six-digit  oumber  is  used  in 
the  first  six  positions  oi  the  Procurement 
Instrument  identification  Number  (PUN).  The 
two-digit  number  is  osed  in  the  first  two 
positions  of  the  Call/Order  Serial  Number. 

For  further  infonnalioa  see  subpart  4.70  of 
the  OoO  FAR  Supplement. 

Activities  numbering  procurement 
instruments  shall  use  only  those  unique  and 
significant  numbers  assigned  by  their 
respective  Department/Agency  Activity 
Address  Monitor(s).  When  required, 
activities  shall  also  be  assigned  a  two-digit 
number.  (Newly  assigned  numbers  will  be 
listed  in  future  revisions  to  Appendix  N.) 
Activity  Address  Monitors  are  as  follows: 

Army 

HQOA  (JDHQ-SV-W-P).  Chief.  Procurement 
Statistics  Division.  Washington.  DC  20310 

Navy 

Navy  Accounting  and  Finance  Center. 
(NAFC-3113).  Washington.  DC  20390. 
'(Six-digit  Unit  Identification  Ntmiber  oniyj 

Air  Force 

Hq  USAF  (RDCL).  Directorate.  Contracting 
and  Manufacturing  Policy.  Washington.  DC 
20330 

Defense  Logistics  Agency 

Chief.  Policy  Branch  (DLA-PPR).  Procurement 
Division.  Defense  Logistics  Agency, 
Cameron  Station.  Alexandria.  VA  22304- 
6100 

Marine  Corps 

Commandant  of  the  Marine  Corps. 
Headquarters.  U.S.  Marine  Corps  (CHS-2) 
(Code  LBO),  Washington.  DC  20380-0001. 
'(Six-digit  Unit  Identification  Number  only) 

Defense  Mapping  Agency 

Deputy  Director  for  Programs.  Production  and 
Opierations.  Defense  Mapping  Agency. 
Washington.  DC  20305-3000 

Defense  Nuclear  Agency 

Chief.  Contract  Division.  Defense  Nuclear 
Agency.  Washington.  DC  20305 

Defense  Communications  Agency 

Chief.  Logistics  Management  Office.  Code 
202.  Defense  Communications  Agency. 
Washington.  DC  20305 
'  The  Navy  and  Marine  Corps  Activity 
Address  Monitor  for  assignment  of  two-digit 
"alpha-numeric  call/serial  numbers"  is: 
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h:  I  Office  of  Naval  Acquisition  Support  (0212), 

Washington,  DC  20360. 

Department  of  the  Army 

DAAA03.  Bl— Pine  Bluff  Arsenal,  Pine  Bluff, 

AR  71601 
DAAA05,  B2— USA  Rocky  Mountain  Arsenal. 

Denver,  CO  80240 
OAAA08.  B7— USA  Rock  Island  Arsenal. 

Rock  Island.  IL  61299 
DAAA09.  BA— USA  Armament  Materiel 

Readiness  Command,  Rock  Island,  IL  61299 
DAAAll— Iowa  Army  Ammunition  Plant, 

Burlington,  LA  52601 
DAAA19.  B4— Lake  City  Army  Ammunition 

Plant.  Independence,  MO  64056 
DAAA22.  BV— USA  Walervliet  Arsenal. 

Watervliet.  NY  12189 
DAAA27 — Radford  Army  Ammunition  Plant. 

Radford.  VA  24141 
OAAA29.  FV— USA  Ammunition  Plant. 

Hawthorne.  NV  89415 
DAAA31,  GJ— USA  Ammunition  Plant. 

McAlesler.  OK  74501 
DAAB07,  BG— USA  Communications  and 

Electonics.  Materiel  Readiness  Command. 

Procurement  Directorate,  Fort  Monmouth, 

NJ  07703 
DAAB08 — USA  Communications  and 

Electronics  Command.  Base  Operations 

Procurement  Branch.  DRSEL-TC-C-BO, 

Fort  Monmouth.  NJ  07703 
DAADOl,  B5— Yuma  Proving  Ground.  Yuma. 

AZ  85364 
DAAD03.  B6— Jefferson  Proving  Ground, 

Madison.  IN  47250 
DAAD05,  BM— Aberdeen  Proving  Ground, 

MD  21005 
DAAD07.  BN— White  Sands  Missile  Range. 

NM  88002 
DAAD09,  BP— Dugway  Proving  Ground, 

Procurement  Office,  PO  Box  545,  Dugway. 

UT  84022 
DAAOIO— HDQTRS.  USA  Test  and 

Evaluation  Command.  Aberdeen  Proving 

Ground.  MD  21005 
OAAE07.  BR— USA  Tank-Automotive 

Command.  Warren.  MI  48090 
OAAG02.  BH— Anniston  Army  Depot. 

Anniston,  AL  36201 
DAAG06.  ZR— Sierra  Army  Depot.  ATTN: 

SOSSA-PMO-A,  Herlong.  CA  96113 
DAAG08.  ZR — Sacramento  Army  Depot. 

Sacramento.  CA  95813 
OAAGlO,  ZM — Sharpe  Army  Depot.  Lathrop. 

CA  95331 
DAAG29.  G2— USA  Research  Office.  PO  Box 

12211.  Research  Triangle  Park,  NC  27709 
DAAG.34.  ZN— Letterkenny  Army  Depot. 

Chambersburg.  PA  17201 
DAAG36.  D2— New  Cumberland  Army 

Depot.  New  Cumberland.  PA  17070 
OAAG38,  ZS— Tobyhanna  Army  Depot. 

Tobyhanna.  PA  18466 
0AAC46.  D6— USA  Materials  and  Mechanics 

Research  Center.  Arsenal  Street. 

Watertown,  MA  02172 
DAAG47.  07— Red  River  Army  Depot, 

Texarkana.  TX  75501 
DAAG48,  BJ— USA  Depot,  Corpus  Christi,  TX 

78419 
DAAG49.  BK— Tooele  Army  Depot.  Building 

9.  Tooele,  UT  84074 
DAAG54,  ZP— USA  Electronics  Materiel 

Readiness  Activity,  Vint  Hill  Farms 

Station.  Warrenton,  VA  22186 


DAAC60.  G&— U.S.  Army  Military  Academy. 

West  Point.  NY  10996 
OAAG99.  USA  Project  Manager,  SANG.  APO 

New  York  09038 
DAAHOl.  CC— HDQTRa  US  Army  Missile 

Command,  Redstone  Arsenal,  AL  35809 

DAAH03,  08— P&C  Division,  USA  Missile 

Command,  Redstone  Arsenal.  AL  35809 

DAAJ04.  C6— USA  St.  Louis  Area  Support 

Center,  Granite  City,  IL  62040 
DAAJ09,  BS,  YY,  ZQ— USA  Troop  Support 
and  Aviation,  Materiel  Readiness 
Command,  4300  Goodfellow  Blvd.,  St. 
Louis,  MO  63120 
DAAKlO,  2T— USA  Armament  R&D 

Command,  Procurement  Directorate,  Dover, 

NJ  07801 
DAAKll,  2U— USA  Armament  R&D 

Command.  Chemical/Ballistics 

Procurement  Division.  Edgewood  Arsenal, 

Aberdeen  Proving  Ground.  MD  21010-5423 
DAAK20,  lY— USA  Electronics  R&D 

Command.  Fort  Monmouth  Procurement 

Office.  Fort  Monmouth.  NJ  07703 
DAAK21,  03 — Harry  Diamond  Laboratories, 

2800  Powder  Mill  Road,  Adelphi.  MD  20783 
DAAK50,  IW— USA  Aviation  R&D 

Command,  PO  Box  209,  St.  Louis,  MO  63120 
DAAK51,  09— Applied  Technology 

Laboratory,  USA  Research  and  Technology 

Laboratories,  AVRADCOM,  Fort  Eustis, 

VA  23604 
OAAK60,  C5— USA  Natick  R&D  Command, 

Natick,  MA  01760 
OAAK70,  El— USA  Mobility  Equipment  R&O 

Command,  Fort  Belvoir,  VA  22060 
DAAK80,  2V— USA  Communications  R&D 

Command,  Procurement  Directorate, 

DRDCO-PC,  Fort  Monmouth,  NJ  07703 
DABTOl,  F6— US  Army  Aviation  Center  & 

Fort  Rucker.  ATTN:  ATZQ-OI-PC,  Fort 

Rucker.  AL  36362 
OABT02,  2A— US  Army  Military  Policy/ 

Chemical  Schools/Training  Center  A  Fort 

McClellan,  ATTN:  ATZN-DIP,  Fort 

McClellan,  AL  36205 
OABTIO,  2B— USA  Infantry  Center  A  Fort 

Benning,  ATTN:  ATZC-DIP,  Columbus,  GA 

31905 
OABTll,  2C— US  Army  Signal  Center  A  Fort 

Cordon.  ATTN:  ATZH-DIP,  Fort  Gordon, 

GA  30905 
DABT15,  F9— US  Army  Soldier  Support 

Center  &  Fort  Benjamin  Harrison,  ATTN: 

ATZI-Dl-P.  Fort  Benjamin  Harrison,  IN 

46216 
DABTia  2D— US  Army  Combined  Arms 

Center  &  Fort  Leavenworth.  ATTN:  ATZL- 

OIP,  Fort  Leavenworth,  KS  66027 
DABT23,  2E— US  Army  Armor  Center  &  Fort 

Knox.  ATTN:  ATZK-DI-P,  Fort  Knox.  KY 

40121 
DABT31,  2F— US  Army  Training  Center 

(Engineer)  &  Fort  Leonard  Wood,  ATTN: 

ATZT-OI-PC,  Fort  Leonard  Wood,  MO 

65473 
DABT35,  2G— US  Army  Training  Center  A 

Fort  Dix,  ATTN:  ATZOGO-G,  Burlington, 

NJ 08640 
DABT39,  2H— USA  Field  Artillery  Center  A 

Fort  Sill,  ATTN:  ATZR-OIPC,  Fort  Sill,  OK 

73503 
DABT43.  2J — Procurement  Division.  BIdg.  46, 

ATZE-DI-P,  Carlisle  Barracks,  PA  17013 
OABT47,  2K— US  Army  Training  Center  A 

Fort  Jackson,  ATTN:  ATZJ-OIP,  Fort 

Jackson,  SC  29207 


DABT51,  21^-Fort  Bliss,  PO  Box  607a  ATZA- 

OIP,  El  Paso,  TX  79906 
DABTSa  2M— USA  Engineer  Center  A  Fort 

Belvoir,  ATZA-DIP,  Fort  Belvoir,  VA  22060 
DABT57.  2.N— US  Army  Transportation 
Center  &  Fort  Eustis,  ATTN:  ATZF-DIO- 
CD.  Fort  Eustis,  VA  23604 
DABT5a  2P— Fort  Monroe.  ATTN:  ATZG- 

DIC.  Fort  Monroe.  VA  23651 
DABT59.  2Q— US  Army  Quartermaster 
Center  A  Fort  Lee.  ATTN:  ATZL-DIP,  Fort 
Lee,  VA  23081 
OABTeO— USA  Training  Support  Center  A 
Fort  Eustis.  ATTN:  ATIC-LOC,  Fort  Eustis. 
VA  23604 
DABT61— The  Judge  Advocate  Generals 
School,  USA,  University  of  Virginia, 
Chariottesville,  VA  22901 
•DACAOl,  "OACWOl,  CK— USA  Engineer 
District,  Mobile,  PO  Box  2288,  Mobile,  AL 
36628 

•CA— Military;  "CW— Civil  Works 
DACA03,  DACW03,  CL— USA  Engineer 
District,  Little  Rock.  PO  Box  867.  Little 
Rock.  AR  72203 
DACA05,  DACW05,  CM— USA  Engineer 
District,  Sacramento,  650  Capitol  Mall. 
Sacramento.  CA  95814 
DACA06,  DACW06,  CN— USA  Engineer 
Division,  South  Pacific,  630  Sansome  Street, 
Room  1216.  San  Francisco.  CA  94111 
DACA07,  OACW07,  CP— USA  Engineer 
District,  San  Francisco,  211  Main  Street. 
San  Francisco,  CA  94105 
OACA09,  DACW09,  CQ— USA  Engineer 
District,  Los  Angeles,  PO  Box  2711,  Los 
Angeles,  CA  90053 
0ACA17,  DACW17.  CS— USA  Engineer 
District,  Jacksonville,  PO  Box  497a 
Jacksonville,  FL  32201 
0ACA19,  DACW19,  CU— USA  Engineer 
Division,  South  Atlantic,  510  Title  BIdg.,  30 
Pryor  Street,  S.W..  Atlanta.  GA  30303 
0ACA21.  DACW21,  CV— USA  Engineer 
District,  Savannah,  200  East  Saint  Julian 
Street,  Savannah,  GA  31401 
PACA22.  DACW22,  CW— USA  Engineer 
\  Division,  North  Central,  536  South  Clark 
^Street,  Chicago,  IL  60605 
DACA23,  OACW23.  CX— USA  Engineer 
District,  Chicago.  219  South  Dearborn 
Street,  Chicago.  IL  60604 
DACA25,  OACW25.  CD— USA  Engineer 
District.  Rock  Island.  Clock  Tower 
Building.  Rock  Island,  IL  61201 
OACA27,  DACW27.  CY— USA  Engineer 
District,  Louisville,  PO  Box  59.  Louisville, 
KY  40201 
OACA29,  DACW29,  CZ— USA  Engineer 
District,  New  Orleans,  PO  Box  60267.  New 
Orleans,  LA  70160 
DACA31.  DACW31.  DA— USA  Engineer 
District,  Baltimore,  PO  Box  1715,  Baltimore, 
MD  21203 
DACA33,  DACW33,  DB— USA  Engineer 
District,  New  England,  424  Trapelo  Road, 
Waltham,  MA  02154 
OACA35,  DACW35.  DC— USA  Engineer 
District,  Detroit,  150  Michigan  Avenue,  PO 
Box  1027,  Detroit,  MI  48231 
OACA37,  DACW37,  00— USA  Engineer 
District,  St.  Paul.  1210  USPO  &  Customs 
House,  St.  Paul,  MN  55101 
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OACAJa.  OACW38.  Oe— USA  Engineer 

District  Vicksburg.  PO  Box  ea  Vicksiwrg. 

l4S3n« 
DACA3&  DACW39.  DF— USA  Engioeer 

Wator-Ways  Expennient  Station.  PO  Box 

631.  Vickaburg.  MS  39181 
DACA40.  DACW4a  DC— USA  Ei^n««r 

Dirisioa,  Lower  MuMmippi  VaJiey.  PO  Box 

80.  Vicksburg.  MS  39181 
DACA41.  DACW41,  DH— USA  Engineer 

Distncl.  KjinMS  City.  700  Federal  Bldg..  601 

East  12th  Street.  Kansas  City.  MO  64106 
DACA43.  DACW43,  DJ— USA  Engineer 

District  St.  Louii.  210  Nor<h  12tb  Street  St. 

Louis.  MO  63101 
DACA45  DACW4S.  DK— USA  Engineer 

District  Omaha.  6014  USPO  and 

Courthouse,  Omaha.  NE  68102 
DACA4e.  DACW4a.  Dl^-USA  Engineer 

DivisioD.  Missouri  River.  PO  Box  103. 

Downtown  Station.  Omaha.  NE  68101 
DACA47.  DACW47.  DM— USA  Engineer 

District.  Albuquerque.  PO  Box  1580. 

Albuquerque.  NM  87103 
DACA4a.  DACW49.  DN— USA  Enj?ineer 

District.  Buffalo.  Foot  of  Bridge  Street. 

Buffalo.  NY  14207 
DACA51.  DACWS1.  CE— USA  Engineer 

District.  New  York.  28  Federal  Plaza.  New 

York.  NY  10007 
DACA52.  DACW52.  DP— USA  Engiaeer 

Division.  North  Atlantic.  90  Church  Street. 

New  York,  NY  10007 
DACA54.  DACWS4.  DQ— USA  Engineer 

District  Wilmington.  308  Custom  Hoase. 

Wilmington.  NC  2S40Z 
DACA5S.  DACWS5.  DR— USA  Engineer 

Division.  Ohio  River.  PO  Box  lisa 

Cincinnati.  OH  4S201 
DACA56.  DACW56.  OS— USA  Engineer 

District  Tulsa.  224  South  Boulder.  TuJca, 

OK  74102 
DACA57.  DACW57,  DT— USA  Engineer 

District  Poriland.  PO  Box  24961  Portland. 

OR  97208 
DACA5&  DACW58.  DU— USA  Engineer 

Division.  North  Pacific.  210  Custom  House. 

Portland.  OR  97209 
DACASO.  DACW59.  DV— USA  Engineer 

District  Pittsburgh.  Federal  Building.  1000 

Liberty  Aveaue.  Pittsburgh.  PA  1S222 
DACA60.  DACW60.  DW— USA  Engineer 

District.  Charlesloa  PO  Box  905, 

Charleston.  SC  29402 
DACA81.  DACW61.  CF— USA  Engineer 

District  Philadelphia.  Custom  House.  2nd  & 

Chestnut  StreeU.  Philadelphia.  PA  19106 
DACA62.  DACW62.  DX— USA  Engineer 

District.  Nashville,  PO  Box  1070.  Nashville. 

TN  37202 
DACA63.  DACW63.  DY— USA  Engineer 

District,  Fort  Worth.  PO  Box  17300.  Fort 

Worth.  TX  76102 
DACA64.  DACW64,  DZ— USA  Engmeer 

District.  Galveston.  PO  Box  1229. 

Galveston.  TX  77551 
DACA8S.  DACW65.  EA— USA  Engineer 

District.  Norfolk.  803  Front  Street.  Norfolk. 

VA  23510 
DACA88.  DACW68.  EB— USA  Engrneer 

District.  Memphis.  668  Federal  Offtce 

Building.  Memphis.  TN  38103 
DACAS7.  DACW67.  EC— USA  Engineer 

Distrid.  Seattle.  PO  Box  C-0755.  Seattle. 

WA  98124 


DACA6a  DACWee.  YW— USA  Engineer 

District.  Walla  Walla.  Building  602.  City- 
County  Airport  Walla  Walla.  WA  99362 
DACA68.  DACW69.  CO— USA  Engineer 

District.  Huntington.  SQ2  Eighth  Street. 

Huntington.  WV  25721 
DACA70.  DACW70.  YX- USA  Engineer 

Division.  Southwestern.  Main  Tower 

Buildiag.  1114  Commerce  Street  Dallas.  TX 

75242 
DAC:A72.  DACW72.  ZA— USA  Coastal 

Engineering  Research  Center,  Kingman 

BuiWing.  Fort  Belvoir,  VA  22060 
DACA73.  DACW73.  CH— Office.  Chief  of 

Engineers  (DAEN-ECP-C),  Washington, 

DC  20314 
DACA74.  DACW74.  ZB— Rivers  and  Harbors. 

Board  of  Engineers.  TEMPO  "C  Building. 

Second  &  O  Streets.  SW..  Washington.  DC 

20315 
DACA7S.  DACW75.  ZC— 4JSA  Engineer 

Division.  Middle  East  APO  New  York.  NY 

09038 
DACA76.  DACW79.  ZD— USA  Engineer 

Topographic  Laboratories.  Fort  Belvoir.  VA 

22060 
DACA7a  DACVV78— Rear  Headquarters. 

USA  Engineer  Division.  Middle  East.  PO 

Box  2250.  Winchester,  VA  22601 
DACA79.  DACW79— US  Army  Engineer 

District.  Japan.  APO  San  Francisco.  CA 

96343 
DACA81.  DACW81— US  Army  Engineer 

District.  Far  East  APO  San  Francisco.  CA 

96301 
DACA84.  DACW84,  ZH-USA  Engineer 

Division.  Pacific  Ocean.  Building  230.  Fort 

Shafter.  HI  96858 
DACA85.  DACW85.  Z}— USA  Engineer 

District  Alaska.  PO  Box  TOH.  Anchorage. 

AK  99510 
DAC86.  DACWa6— USA  Engineer  District. 

Riyadh,  APO  New  York.  NY  09038 
DACAa?,  DACW87.  ZW— USA  Engineer 

Division.  Huntsville.  PO  Box  1600  West 

Station,  Huntsville,  AL  35807 
DACA88.  DACW88-USA  Construction 

Engineering.  Research  Laboratory.  PO  Box 

4005.  Champaign.  IL  61820 
DACA88,  DACWSft  1Z— USA  Cold  Regions 

Research,  and  Engineering  Laboratory,  PO 

Box  282.  Hanover,  NH  03755 
DACASa  DACW95— USA  Engineer  Division. 

Europe.  EUDPS-C.  APO  New  Yoric.  fJY 

09757 
DACA91.  DACW91— Engineer  Logistics 

Command.  USA  Engineer  Division.  Middle 

East.  APO  New  York  09038 
DACA93,  DACW93— USA  Engineer  District. 

Al  Batin.  APO  New  YoHc  09038 
DACA94.  DACW94— MX  Program  Agency 

(CEMXPA).  Norton  AFB.  CA  92409 
DACA95.  DACW9S— Commander.  Near  East 

Proiect  Office.  APO  New  York  09872 
DADA01 — Letterman  Army  Medical  Center. 

ATTN:  HSHH-LCP.  Presidio  of  San 

Francisco.  CA  94129 
DADA03 — FitzsimoRS  Army  Medical  Center. 

ATTN:  HSHG-DIO-C.  Aurora.  CO  80045 
DADA09 — William  Beaumont  Army  Medical 

Center.  ATTN:  HSHM-LOC-CO,  El  Paso. 

TX  79920 
DADAll— Brooke  Army  Medical  Center, 

ATTN:  HSHE-LO-PC  Fort  Sam  Houston. 

TX  78234 
DADA13 — Madigin  Army  Medical  Center. 

ATTN:  HSHJ-LOC  Tacoma.  WA  98431 


DADAIS— Walter  Reed  Army  Medical 

Center.  ATTN:  HSHL-LP.  Washington,  DC 

20012 
DAD  A 1 6— Tripler  Army  Medica  I  Cen  ter. 

ATTN:  HSHK-Lr)-PC.  Tripler  AMC  HJ 

96659  / 

DAEA08.  E4— H<5  Fort  Ritchie.  CCNH>K>- 

PC  Fort  Ritchie.  MD  21719 
DAEA16.  E7— 5lh  Signal  Coramand. 

DCSLOC.  Attn:  CCE-LCC  APO  New  York. 

NY0BOS6 
DAEA18.  BL—USAAC.  Purchasing  and 

Contracting  OfTice.  Attn:  CCL.  PO  Box  748, 

Ft  Huadnica.  AZ  8S613 
DAEA20.  E8— 1st  Signal  Brigade.  USACC. 

Contract  Administration  Branch  S4,  APO 

San  Francisco.  CA  96301 
DAHAOl,  98— USP&FO  for  Alabama,  PO  Box 

3715,  Montgomery.  AL  36193 
DAHA02— USPaFO  for  Arizona.  1815  North 

52nd  Street.  Phoenix.  AZ  85008 
DAHA03,  9I>— USPiPO  for  Arkansas.  PO 

Box  677.  North  Little  Rock.  AR  72115 
DAHA04. 9N— USP&FO  for  California.  PO 

Box  C.  Camp  San  Luis  Obispo.  CA  93406 
DAHAOS— USPaFO  for  Colorado.  Camp 

George  West,  Golden.  CO  80401 
DAHA06— USPaFO  for  Connecticut,  National 

Guard  Armory.  Hartford,  CT  06115 
DAHA07.  9A— USPaPO  for  Delaware.  Crier 

Building.  1161  River  Road.  New  Castle,  DE 

19720 
DAHAOB— USPaFO  for  Florida,  State 

Arsenal.  St.  Augustine.  PL  32084. 
DAHA09— USPaFO  for  Georgia.  PO  Box 

17882.  Atlanta.  GA  30316 
DAHAlO— USPaFO  for  Idaha  PO  Box  1098. 

Boise,  ID  83701 
DAHAll.  9E— USPaFO  for  Illinois.  Camp 

Lincoln.  1301  North  McArthur  Blvd.. 

Springfield.  IL  62702 
DAHA12— USPAFO  foe  Indiana.  PO  Box 

41346.  Indianapolis,  IN  46241 
DAHA13.  9L— USPaFO  for  Iowa.  Camp 

Dodge  RR  «1.  Crimes.  lA  50111 
DAHA14— USPAFO  for  Kansas.  Kansas  Stale 

Arsenal  27th  and  Kansas  Avenue  Topeka, 

KS  66601 
DAHAIS— USPAFO  for  Kentucky.  Boone 

National  Guard  Center.  Frankfort  KY 

40601 
DAHA16— USPAFO  for  LouUiana.  HQ 

Building.  Jackson  Barracks,  New  Orleans. 

LA  70146 
DAHA17— USPAFO  for  Maine.  Camp  Keyes. 

Augusta.  ME  04330 
DAHA18— USPAFO  for  Maryland.  State 

Military  Reservatioo.  PO  Box  206.  Ha\Te  de 

Grace.  MO  21078 
DAHA19— USPaPO  for  Massachusetts,  NG 

Supply  Depot  143  Speen  Street  Nalick. 

MA  01760 
DAHA2a  9iF— USPaFO  for  Michigan.  PO  Box 

958.  Lansing.  Ml  48904 
DAHA21.  9K— USPAPO  for  Minnesota.  Camp 

Ripley.  Little  Falls,  MN  56345 
DAHA22— USPAFO  for  Mississippi.  PO  Box 

4447.  Foodren  Station.  Jackson,  MS  39218 
DAHA23.  9H— USPAFO  for  Missouri.  1715 

Industrial  Avenue.  Jefferson  City,  MO 

65101 
DAHA24.  9»^USPaFO  for  Montana,  State 

Arsenal  BoiWing.  PO  Box  11S7.  Helena.  MT 

59601 
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DAHA25— USPAFO  for  Nebraska.  1234 

Military  Road.  Lincoln.  NE  68508 
DAHA26— USPAFO  for  Nevada.  2801  South 

Carson  Street,  Carson  City.  NV  89701 
DAHA27— USPAFO  for  New  Hampshire. 
Stale  Military  Reservation.  Concord.  NH 
03301 
DAHA28— USPAFO  for  New  Jersey.  PO  Box 

2000.  Trenton.  NJ  08607 
DAHA29— USPAFO  for  New  Mexico.  PO  Box 

4277.  Santa  Fe.  NM  87501 
DAHA30— USPAFO  for  New  York.  Building  4. 

State  Campus.  Albany.  NY  12226 
DAHA31— USPAFO  for  North  Carolina.  PO 

Box  26328.  Raleigh.  NC  27611 
DAHA32— USPAFO  for  North  Dakota.  PO 

Box  1817.  Bismarck.  ND  58501 
DAHA33,  9M— USPAFO  for  Ohio.  2811  W. 
Granville  Rd..  Attn:  AGOII-PF-PC 
Worthington.  OH  43085 
DAHA34.  gj— USPAFO  for  Oklahoma.  3501 
Military  Circle.  NE.  Oklahoma  City.  OK 
73511 
DAHA35— USPAFO  for  Oregon.  2150 

Fairgrounds  Road.  N.E..  Salem;  OR  97310 
DAHA36— USPAFO  for  Pennsylvania,  c/o 
Dept.  of  Military  Affairs.  IGMR.  Annville. 
PA  17003 
DAHA37— USPAFO  for  Rhode  Island.  51 
Stenton  Avenue.  Providence.  RI  02906 
DAHA38— USPAFO  for  South  Carolina.  PO 

Box  1090.  Columbia.  SC  29202 
DAHA39— USPAFO  for  South  Dakota.  Camp 

Rapid.  Rapid  City.  SD  57701 
DAHA40— USPAFO  for  Tennessee.  PO  Box 

40748.  Nashville.  TN  37204 
DAHA41.  9C— USPAFO  for  Texas.  PO  Box 

5218  WAS.  Austin.  TX  78763 
DAHA42— USPAFO  for  Utah.  PO  Box  8000. 

Salt  Lake  City.  UT  84108 
DAHA43— USPAFO  for  Vermont.  Camp 
Johnson.  Bldg.  1.  Winooski.  VT  05404 
DAHA44— USPAFO  for  Virginia.  401  East 

Main  Street  Richmond.  VA  23219 
DAHA45— USPAFO  for  Washington.  Camp 

Murray.  Tacoma,  WA  96430 
DAHA46— USPAFO  for  West  Viiginia. 

Buckhannon.  WV  26201 
DAHA47.  9G— USPAFO  for  Wisconsin.  Camp 

Douglas.  WI  54618 
DAHA48— USPAFO  for  Wyoming.  PO  Box 

1709.  Cheyenne.  WY  82001 
DAHA49— USPAFO  for  District  of  Columbia. 
2001  East  Capitol  Street.  Washington.  DC 
20003 
DAHA50— USPAFO  for  Hawaii.  Fort  Ruger. 

Honolulu.  HI  96816 
DAHA51— USPAFO  for  Alaska.  PO  Drawer 

8989.  Anchorage.  AK  99508 
DAHA70— USPAFO  for  Puerto  Rico.  PO  Box 

3786.  San  Juan.  PR  00904 
DAHA72— USPAFO  for  Virgin  Islands.  PO 

Box  1050.  Christiansted.  St.  Croix.  VI  00820 
DAHA74— USPAFO  for  Guam.  Dept.  of 
Military  Affairs.  PO  Box  GC.  Agana.  Guam 
96910 
DAHA90— National  Guard  Bureau. 

Washington.  DC  20310 
DAHC06 — Hq.  US  Army  Computer  Systems 

Command.  Fort  Belvoir.  VA  22060 
DAHC21.  C3— Eastern  Area.  MTMC.  Attn: 

MTE-AQ.  Bayonne.  NJ  07002 
DAHC23.  G4— Commander.  Western  Area. 
MTMC.  Attn:  MTW-AQ.  Oakland  Army 
Base.  Oakland.  CA  94626 
DAHC24— HDQTRS.  Military  TrafHc 
Management  Command,  Contract 


Operation  Office.  Attn:  MT-ASO. 
Washington.  DC  20315 
DAHC25 — Directorate  of  Personal  Property. 

MTMC  Washington.  DC  20315 
DAHC26.  IX— USA  Computer  Systems 
Selection  and.  Acquisition  Agency 
(USACSSA-CD).  Hoffman  Building.  2461 
Eisenhower  Avenue.  Alexandria.  VA  22331 
DAHC30— HDQTRS.  Military  District  of 
Washington.  Attn:  HCA  Staff  Office.  Bldg. 
15,  Cameron  Station.  Alexandria.  VA  22314 
DAHC31— The  Adjutant  General  Center. 

Army  Publication  Directorate.  DAAG- 

PAR-C.  Hoffman  Building.  Alexandria.  VA 

22331 
DAHC32 — National  Defense  University.  Attn: 

Contracting  Officer.  Fort  Leslie  J.  McNair, 

Washington.  DC  20310 
DAHC34 — Superintendent.  Arlington 

National  Cemetery.  Arlington.  VA  22211. 
DAHC40— USA  Troop  Support  Agency. 

Southeast  Commissary  Field  Office.  Fort 

Lee.  VA  23801 
DAHC41— USA  Troop  Support  Agency, 

Northeast  Commissary  Field  Office.  Fort 

George  G.  Meade.  MD  20755 
DAHC42— USA  Troop  Support  Agency. 

Midwest  Commissary  Field  OHIce.  Fort 

Sam  Houston.  TX  78234 
DAHC43 — USA  Troop  Support  Agency. 

Western  Commissary  Field  Office.  Fort 

Lewis.  WA  98433 
DAHC44 — Headquarters.  USA  Troop  Support 

Agency.  Fort  Lee.  VA  23801 
DAHC61— USA  Memorial  Affairs  Agency, 

Washington.  DC  20315 
DAHC75— U.S.  Army  Western  Command. 

ACofS  for  Acquisition.  Fort  Shafter.  HI 

96858 
DAHC77.  CJ— USA  Support  Command. 

Hawaii,  Contracts  Division,  DIO,  Fort 

Shafter.  HI  96858 
DAJAOl.  9Q— U.S.  Army  Southern  European 

Task  Force.  Attn:  AESB-GDL-PC  APO 

New  York.  NY  09168 
DAJA02,  G5 — Seckenheim  Area  Contracting 

Office.  Attn:  AEUPC-SKM.  APO  New 

York.  NY  09081 
DAJA04.  9R— Fuerth  Area  Procurement 

Office.  Attn:  AEUPC-FH.  APO  New  York. 

NY  09696 
DAJA06.  9S— Stuttgart  Area  Procurement 

Office.  Attn:  AEUPC-ST.  APO  New  York. 

NY  09154 
DAJAlO.  9U — Augsburg  Area  Procurement 

Office.  USAPAE.  USAREUR.  APO  New 

York.  NY  09178 
DAJA16.  8X— Grafenwoehr  Suboffice.  Attn: 

AEUPC-FH-G.  APO  New  York.  NY  09114 
DAJA23.  9W— U.S.  Army.  Beriin.  Attn: 

AEBA-PR.  APO  New  York.  NY  09742 
DAJA25,  9X— Bremerhaven  Area 

Procurement  Office,  Attn:  AEUPC-BRN, 

APO  New  York.  NY  09069 
DAJA37,  G6— USA  Procurement  Agency. 

Europe.  Attn:  AEUPC-CO,  APO  New  York, 

NY  09710 
DAJA45,  9Y— Department  of  the  Army,  Hq, 

47th  Area  Support  Group.  APO  New  York, 

NY  09075 
DAJA61.  9Z— NATO/SHAPE  Support  Group 

{U.S.),  Attn:  AERSH-BCD,  APO  New  York, 

NY  09667 
DAJA75— USA  Pipeline  Liaison  Office, 

France.  Attn:  DPGMM.  APO  New  York.  NY 

09777 


DAJA76.  8V— Frankfurt  Area  Procurement 

Office.  Attn:  AEUPC-FKT.  Box  #73.  APO 

New  York.  NY  09710 
DAJB03.  F4— USA  Korea  Procurement 

Agency.  APO  San  Francisco.  CA  96301 
DAKFOl.  lA — Presidio  of  San  Francisco, 

ATTN:  AFZM-DI-PR.  San  Francisco,  CA 

94129 
DALF03.  F2— 7th  Infantry  Division  A  Fort 

Ord.  ATTN:  AFZW-DI-PC  P.O.  Box  27. 

Fort  Ord.  CA  93941 
DAKP04— National  Training  Center.  ATTN: 

AFZJ-DIC.  General  Delivery  c/o  Post 

Office.  Fort  Irwin.  CA  92311 
DAKF06,  IC— 4th  Inf  Div  (Mech)  A.  Fort 

Carson.  ATTN:  AFZC-DI-A.  Fort  Carson, 

CO  80913 
DAKFlO,  ID— 24th  Inf  Div  A.  Fort  Stewart, 

ATTN:  AFZP-DIP.  Fort  Stewart.  GA  31313 
DAKFll.  IE— Fort  McPherson.  ATTN:  AFZK- 

DI-P.  Atlanta,  GA  30330 
DAKF15.  IF— Fort  Sheridan.  ATTN:  AFZO- 

DI-C  Fort  Sheridan.  IL  60037 
DAKF19.  IG— 1st  Inf  Div  A.  Fort  Riley.  ATTN: 

AFZN-DI-C.  P.O.  Box  2248,  Fort  Riley,  KS 

66442 
DAKF23,  IH— 101st  ABN  Div  (AAST)  A,  Fort 

Campbell.  ATTN:  AFZB-DW^  Fort 

Campbell.  KY  42223 
DAKF24.  Gl— 5th  Inf  Div  (Mech).  Fort  Polk. 

ATTN:  AFZX-DI.  Fort  Polk.  LA  71459 
DAKF27.  IJ— Fort  George  G  Meade.  ATTN: 

AFZI-DI-C.  Fort  George  G.  Meade.  MD 

20755 
DAKF31.  IK— Fort  Devens.  ATTN:  AFZD-DI- 

P.  Fort  Devens.  MA  01433 
DAKF36.  IM— Fort  Drum.  ATTN:  AFZS-DI-P, 

Fort  Drum.  NY  13602 
DAKF40.  IN— XVIII  ABN  CORPS  A.  Fort 

Bragg.  ATTN:  AFZA-DI-C  Drawer  7012a 

Fort  Bragg.  NC  28306 
DAKF44.  IP— USA  Garrison.  Fort  Indiantown 

Gap.  ATTN:  AFZQ-DI-P.  Annville.  PA 

17003 
DAKF48.  IQ— III  CORPS  A.  Fort  Hood. 

ATTN:  AFZF-DI-CON.  Fort  Hood.  TX 

76544 
DAKF49.  IR— Fort  Sam  Houston.  ATTN: 

AFZG-DI-P.  Fort  Sam  Houston.  TX  78234 
DAKF57.  IT— I  CORPS  a.  Fort  Uwis.  ATTN: 

AFZH-DIP.  Fort  Lewis.  WA  96433 
DAKP61,  lU— Fort  McCoy.  ATTN:  AFZR-DI- 

P.  Sparta,  WI  54656 
DAKF70.  8U— HQ.  172d  Infantry  Brigade. 

ATTN:  AFZT-DI-D.  P.O.  Box  5-525.  Fort 

Richardson.  AK  99505 
DAKF71.  IV— HQ.  193d  Infantry  Brigade 

(Panama),  ATTN:  AFZU-LSC,  APO  Miami 

34004 
DAMD17.  B3— USA  Medical  Research  and 

Development  Command.  Fort  Detrick. 
■^Frederick.  MD  21701 
DASG60.  CB— Ballistic  Missile  Defense 

Systems  Command.  P.O.  Box  1500. 
Huntsville.  AL  35807 

Department  of  the  Navy 

N000.14.  EE— Office  of  Naval  Research. 

Arlington.  VA  22217 
N00019.  EF— Naval  Air  Systems  Command, 

Washington.  DC  20361 
N00023— Naval  Supply  Systems  Command, 

Washington.  DC  20376 
N00024,  EH— Naval  Sea  Systems  Command, 

Washington,  DC  20360 
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N00025.  EJ— Naval  FaciliUea  En^ineerixyj 
Command.  200  Stovall  Street.  AJexandria. 
VA  22332 
N00030.  EK— Strategic  System  Project  Office, 
Department  of  the  Navy.  Washington.  DC 
20378 
N00032.  GU— Director  of  Contracts.  Joint 
Cruise  Missile  Project.  Washington.  DC 
20360 
N00033.  EL— Commander.  Nfilitary  Sealift 

Command  Washington.  DC  20390 
N00034.  EM— U.S.  Navy  Finance  Center. 

CleveUnd.  OH  44114 
N00039,  NS— Naval  Electronic  Systems 

Command.  Washingtoa  DC  20360 
N00062.  «A— Chief  of  Naval  Education  and 
Training.  Code  013.  NAa  Pensacola.  FL 
32508 
Na0072— Chief  of  Naval  Reserve.  Code  17. 

New  Orleans.  LA  70146 
N'OOIOI.  3R— AJavaJ  Air  Station.  South 

Weymouth.  MA  02190 
N00102.  EN— Portsmouth  Naval  Shipyard. 

Portsmouth,  NH  03801 
N00104,  EP.  EQ— U.S.  Navy  Ships  Parts 

Control  Center.  Mechanicsburg.  PA  17055 
NOOTOg.  Fl— U.S.  Naval  Weapons  Station. 

Yorktown,  VA  23491 
N00112— U3.  NavaJ  Hospital  Chelsea.  MA 

02150 
N00123.  ES— Commanding  OfRcer,  Naval 
Regional  Contracting  Center,  Long  Beach. 
CA  90622 
N00124.  M5— Naval  War  College,  Newport. 

RI  02840 
N00127.  Hi— Naval  Air  StaUoa  Quonset 

Point.  RI  02819 
N00128.  EU— Supply  Department.  Naval 
Administrative  Command.  U.S.  Naval 
Training  Center.  Great  Lakes.  IL  60068 
N00129.  EV— U.S.  Naval  Submarine  Base. 

New  London.  Groton,  CT  06340 
N00140,  EX.  LA— Commanding  Officer,  Naval 
Regional  Contracting  Center.  Naval  Base 
Bldg.  No.  60a  Philadelphia.  PA  19112 
N00146.  QK— Marine  Corps  Air  Station, 

Cherry  Point,  NC  28533 
NOOl 48— Naval  Air  Station.  New  York,  c/o 

Naval  Air  Station,  Willow  Grove,  PA  19090 
N00151.  EY— Philadelphia  Naval  Shipyard. 

Philadelphia.  PA  19112 
NOOl  53— Governor.  US.  Naval  Home.  01800 

East  Beach  Blvd..  Gulfport  MS  39501 
NOOlSa.  3V— Naval  Air  SUtioa  Willow 

Grove.  PA  19090 
N00161.  FA— U5.  Naval  Academy, 

Annapolis.  MD  21402 
N00163,  FB— U.S.  Naval  Avionics  Center.  21st 
and  Arlington  Avenue.  Indianapolis.  IN 
46218 
N00164.  FC— U.S.  Naval  Weapons  Support 

Center.  Crane.  IN  47522 
N00166.  LC— U.S.  Naval  Air  Facility. 

Washington.  DC  20390, 
N00167,  FD— Naval  Ship  Research  ft 
Development  Center.  Washingtoa  DC 
20084 
NOOl 68,  FE— National  Naval  Medical  Center. 

Bethesda.  MD  20014 
NOOl 7 A— Atlantic  Fleet  Weapons  Training. 
Facility  (Code  51).  U.S.  Naval  Station.  Box 
3023.  FPO  Miami  34051 
N00171.  N5— HQ,  Naval  District  Washington, 
Washington  Navy  Yard.  Washington.  DC 
20374 
NOOl 73.  FF— U.S.  Naval  Rewsarch  Uboratory. 
Washington.  DC  20390 


NOOl  74.  FG— U.S.  Naval  Ordnance  Station. 

Indian  Head.  MD  20640 
N00181.  FMSJoffolk  Naval  Shipyard. 

Portsmouth.  VA  23709 
N0O187,  3J— U.S.  Naval  Public  Works  Center, 

Norfolk,  VA  23511 
NOOiaa  H2— Naval  Air  Station.  Norfolk.  VA 

23511 
N0m89.  FK— U.S.  Naval  Supply  Center. 

Norfolk.  VA  23S12 
Nom91,  FL— Charleston  Naval  Shipyard.  U.S. 

Naval  Base.  Charleston.  SC  29408 
N00193 — Commanding  Officer  (Code  11), 
Naval  Weapons  SUtion.  Charleston.  SC 
29408 
N00196,  3K— Commanding  Officer  (Code  80). 
Naval  Air  Station.  Atlanta.  Marietta,  GA 
30060 
N00197.  FM— U.S.  Naval  Ordnance  Station. 

Louisville,  KY  40214 
N00200,  H3— U.S.  Naval  Statioa  Key  West 

FL  33040 
N00203 — Commanding  Officer,  Naval 
Aerospace  ft  Regional  Medical  Center. 
Pensacola,  FL  3Z512 
N00204,  FN— Naval  Air  Station  (Code  19P10). 

Pensacola.  FL  32506 
N002O5.  FP— Naval  Support  Activity  (Code 

N443).  New  Orleans.  LA  70146 
N00206— Naval  Air  Station.  New  Orleans.  LA 

70146 
N00207,  PQ— Naval  Air  Station.  Jacksonville, 

FL  32212 
N00213.  H4— Naval  Air  Station.  Key  West.  FL 

33040 
N00215,  3W— Naval  Air  Station  (Code  60). 

Dallas,  TX  75211 
N00216,  FR— Commanding  Officer  (Code  194), 
Naval  Air  Station,  Bldg  10.  Corpus  Christi. 
TX  78419  , 

N00221,  K5— Mare  Island  Naval  Shipyard. 

Valleja  CA  94582 
N00228.  FU— U.S.  Naval  Supply  Center. 

Oakland.  CA  94625 
N00231— Commanding  Officer,  Naval 
Regional  Medical  Clinic  Quantico,  VA 
22134 
N00236.  NX— Naval  Air  Station.  Alameda. 

CA  94501 
N00244,  NW— U.S.  Naval  Supply  Center. 
Naval  Base.  937  North  Harttor  Drive.  San 
Diego.  CA  92132 
N0024a.  H5— Naval  Air  Statioa  North  Uland. 

San  Diega  CA  92135 
N00247,  HC— U.S.  Naval  Training  Center,  San 

Diega  CA  92133 
N00249 — Commanding  Officer.  Civil  Engineer 
Support  Officer,  Naval  Construction 
Battalion  Center.  Port  Hueneme,  CA  93043 
N00250,  FW— Commander.  Navy  Resale  and 
Services  Support  Office.  Fort  Wadsworth. 
Staten  Island.  NY  10305 
N00251,  FX— Puget  Sound  Naval  Shipyard. 

Bremerton.  WA  98314 
N00253.  FY— Commanding  Officer.  Naval 
Undersea  Warfare  Engineering  Station, 
Keyport.  WA  98345 
N00267— Commanding  Officer,  Navy 
Regional  Medical  Clinic.  Key  West.  FL 
33040 
N00274— Naval  Air  Facility.  Selfridge  Air 
Force  Base,  Supply  Department  Mt 
aemens.  MI  48045 
N00275.  3M— Naval  Air  Station.  Glenview,  IL 

60026 
N00276— Naval  Air  Station.  Twin  QHes, 
Minneapolis,  MN  55450 


N00278— Naval  Air  Station.  Olathe,  KS  66061 
N00281— Commanding  Officer,  Fleet  Combat 
Training  Center,  Atlantic.  Dam  Neck. 
Virginia  Beach.  VA  23461 
N0028S — Commanding  Officer.  Naval 
Regional  Medical  Clinic  Corpus  Christi,  TX 
78419 
N0028&— U.S.  Naval  Publications  and  Forms 
Center.  5801  Tabor  Avenue.  Philadelphia, 
PA  19120 
N0029a  NY— Naval  Air  Station,  Moffett 

Field,  CA  94035 
N00311.  GA— JVari  Harbor  Naval  Shipytid. 

Box  400.  Peari  Harbor.  HI  96860 
N00314,  M7— Naval  Submarine  Base.  Peari 

Harbor,  HI  96880, 
N00334.  N6— Naval  Air  SUtioa  Barbers 

Point,  HI  96862 
N00383,  GB  NK.  GC  NL.  CD  NM— U.S.  Navy 
Aviation  Supply  Office,  700  Robbins 
Avenue,  Philadelphia,  PA  19111 
N00389,  KL— ConlracUng  Officer  (Code  192), 
U.S.  Naval  Station,  Box  3002.  FPO  Miami 
34051 
N00406.  GE— U.S.  Naval  Supply  Center.  Puget 

Sound,  Bremerton,  WA  98314 
N00421.  Ma— Naval  Air  Test  Center.  Patnxent 

River.  MO  20670 
NOOeoo,  GG— Naval  Regional  Contracting 
Center,  Washington  Navy  Yard, 
Washington,  DC  20374 
N00604.  NQ— U.S.  Naval  Supply  Center,  Pearl 

Harbor,  Peari  Harbor,  HI  96860 
N00612,  GH— Commanding  Officer,  Naval 
Supply  Center,  RCD.  Code  200M, 
Charieston.  SC  29408 
N00620.  H6— Naval  Air  Station.  Whidbey 

Island.  Oak  Harbor.  WA  98277 
N00639.  H7— Commanding  Officer.  Naval  Air 
Statioa  Memphis  (84),  MiJlington.  TN  36054 
N00651.  H8— U.S.  Naval  Supply  Depot,  Subic 
Bay.  Box  33.  FPO  San  Francisco.  CA  96651 
N00743,  8N— Commanding  Officer,  U.S. 
Naval  Communication  Station,  Box  3022, 
FPO  Miami  34051 
N00788— Commanding  Officer.  U.S.  Naval 
Communication  Unit.  Washington 
(Cheltenham.  MO).  Washingtoa  DC  20390 
N00867.  8P— Commanding  Officer.  U.S.  Naval 
Communication  Statioa 
(NAVCOMMSTA).  Box  5016.  FPO  Miami 
34059 
N00888.  QB— US.  Naval  Communication 
Station.  San  Francisco,  Rough  and  Ready 
Island,  Stocktoa  CA  95203 
N00950,  8R— U.S.  Naval  Communication 
Area.  Master  Station.  EASTPAC, 
Wahiawa,  HI  96786 
N042aA,  3Q— Naval  Air  Station.  Patuxent 

River,  MD  20670 
N0429A.  3A— Naval  Air  Statioa  Point  Mugu. 

CA  93042 
N0483A — Commanding  Officer.  Navy 
Experimental  Diving  Unit 
NAVCOASTSYSCEN.  Bldg.  321,  Panama 
City,  FL  32401 
N08939— U5.  Naval  Miasion  to  Veneiuela. 
Caracas.  Department  of  SUte,  Washingtoa 
DC  20521 
N09534— Chief.  MUitary  Assistance.  Advisory 

Group.  Peru.  APO  Miami  34031 
N09550.  4G— U.Su  Fleet  Air  Medilerraneaa 
FPO  New  Yorii.  NY  08521 
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N30776,  4N— Naval  Air  Station.  Kingsville 

Auxiliary  Landing  Field,  Orange  Grove 

Del.,  Orange.  TX  77630 
N30779,  3Z— U.S.  Naval  Auxiliary  Landing 

Field.  Goliad.  TX  77963 
N30829— Officer  in  Charge,  U.S.  Naval 

Support  Activity  Naples,  Detachment 

Gaefa,  Italy,  FPO  New  York  09522 
N30929— Commanding  Officer.  Navy  Flight 

Demonstration  Squadron.  Naval  Air 

Station  (Attn:  Supply  Officer),  Pensacola. 

FL  32508 
N31863— Director,  Naval  Audit  Service. 

Capital  Region.  P.O.  Box  1206,  Falls 

Church.  VA  22041 
N32525.  8S— U.S.  Naval  Communication 

Detachment  (Sigonella,  Italy).  FPO  New 

York  09523 
N32832,  7K— Naval  Air  Technical  Assistance 

Group,  Alverca,  Portugal,  APO  New  York. 

NY  09285 
N32960,  K2— U.S.  Naval  Support  Unit,  La 

Maddalena,  Italy,  FPO  New  York  09533 
N33137— U.S.  Navy  Liaison  Unit.  Munich. 

Germany.  APO  New  York  09108 
N39096— U.S.  Naval  Liaison  Officer. 

American  Embassy.  P.O.  Box  N-8197, 

Nassau,  Bahamas,  FPO  New  York  09559 
N391 67— Commanding  Officer, 

NAVEROSPREGMEDCEN  BR  Clinic,  Naval 

Air  Station,  Meridian,  MS  39309 
N39353.  GV— Commanding  Officer, 

Integrated  Combat  Systems  Test  Facility, 

San  Diego,  CA  92152 
N42237,  7A— Commanding  Officer.  Naval 

Submarine  Supp.  Base.  Code  N411.  Kings 

Bay,  GA  31547 
N46079— Militarj'  Sealift  Command  Office. 

Northern  Europe,  APO  New  York  09069- 

0006 
N554ie,  V5— U.S.  Naval  Support  Force. 

Antarctica,  Detachment  Christchurch, 

Christchurch,  New  Zealand.  FPO  San 

Francisco  96690 
N57012.  GQ— Co.-nmander  Naval  Air  Force, 

U.S.  Atlantic  Fleet,  Naval  Air  Statioa 

Norfolk.  VA  23511 
N57023.  GT— Commander,  Operational  Test 

and  Evaluation  Force,  Naval  Base,  Norfolk, 

VA  23511 
N57032— U.S.  Naval  Air  Facility,  Mildenhall 

UK,  FPO  New  York  09127 
N57075— Commanding  Officer,  U.S.  Naval 

Facility  Argentia,  FPO  New  York  09597 
N60002— Commanding  Officer,  Naval 

Regional  Medical  Center,  Memphis. 

Millington,  TN  38054 
N60028,  QC— U.S.  Naval  Station.  Treasure 

Island,  San  Francisco,  CA  94130 
N60036,  QD— U.S.  Naval  Weapons  Station. 

Concord.  CA  94520 
N60050,  HD— Marine  Corps  Air  Station,  El 

Toro,  Santa  Ana.  CA  92709 
N60087,  3P— Naval  Air  Station,  Brunswick. 

ME  04011 
N60169 — Commanding  Officer,  Marine  Corps 

Air  Station.  Beaufort,  SC  29904 
N60191,  4A— Naval  Air  Station,  Oceana. 

Virginia  Beach,  VA  23460 
N60200,  3G — Commanding  Officer,  Naval  Air 

Station,  Cecil  Field,  FL  32215 
N60201.  L7 — Commanding  Officer,  Naval 

Station,  P.O.  Box  M.  Mayport.  FL  32226 
N60211,  3D— U.S.  Naval  Auxiliary  Landing 

Field.  Crows  Landing.  CA  95313 
N80234,  4R— Naval  Air  Station,  Saufley  Field, 

Pensacola,  FL  32508 


N60241.  3X— Commanding  Officer.  Naval  Air 

Station.  Bldg.  2701.  Kingsville.  TX  78363 
N60258,  GK— Long  Beach  Naval  Shipyard. 

Long  Beach.  CA  90801 
N60259.  H9— Naval  Air  Station,  Mn-amar,  CA 

92145 
N60376,  3Y— Commanding  Officer.  Naval  Air 

Station.  Chase  Field,  Beeville,  TX  78103 
N60462— U.S.  Naval  Station,  Adak,  FPO 

Seattle,  WA  98791 
N60478,  3C— U.S.  Naval  Weapons  Station, 

Earie,  Colts  Neck,  NJ  07722 
N60495.  3T— Naval  Air  Station,  Fallon.  NV 

89406 
N60508,  4Q— Commanding  Officer,  Naval  Air 

Station.  Whiting  Field.  Milton,  FL  32570 
N60514,  GL— Commanding  Officer.  U.S. 
Naval  Station,  Box  33,  FPO  New  York 
09593 
N60530.  GM— U.S.  Naval  Weapons  Center, 

China  Lake,  CA  93555 
N60656,  GN— U.S.  Navy  Commissary  Store. 

Naval  Station,  Annapolis,  MD  21402 
N60663,  GR— Officer  in  Charge,  U.S.  Navy 
Commissary  Store,  Naval  Base,  Bldg.  2600, 
Great  Lakes.  IL  60088 
N60666,  GS— U.S.  Navy  Commissary  Store. 

Naval  Station,  Key  West  FL  33040 
N60676,  GX— U.S.  Navy  Commissary  Store. 
Naval  Air  Station,  Patuxent  River,  MD 
20670 
N60681,  HA— U.S.  Navy  Commissary  Store. 

Naval  Station,  San  Diego,  CA  92136 
N60693,  HB— U.S.  Navy  Commissary  Store, 
Naval  Base  Pearl  Harbor,  Box  110.  Pearl 
Harbor.  HI  96660 
N6O701.  4M— U.S.  Naval  Weapons  Station. 

Seal  Beach.  CA  90740 
N60895,  HF— U.S.  Navy  Commissary  Store, 

Naval  Air  Station,  Alameda,  CA  94501 
N60921,  HG,  FH— Commander,  Naval  Surface 
Weapons  Center,  Headquarters.  Dahlgren, 
VA  22446 
N60935,  HH— U.S.  Navy  Commissary  Store. 
Naval  Air  Station.  Jacksonville,  FL  32212 
N60936,  HJ— U.S.  Navy  Commissary  Store, 

Naval  Air  Station,  Pensacola,  FL  32508 
N60937,  HK— U.S.  Navy  Commissary  Store, 
Naval  Support  Activity.  New  Orleans.  LA 
70140 
N60938,  HL— U.S.  Navy  Commissary  Store. 

Naval  Air  Station,  Corpus  Christi,  TX  78419 
N60939,  HM— U.S.  Navy  Commissary  Store, 
Naval  Air  Station,  Memphis  .32.  Millington. 
TN  38054 
N61115.  HN— U.S.  Navy  Commissary  Store. 
Naval  Submarine  Base.  New  London, 
Groton,  CT  06340 
N61119,  HP— U.S.  Naval  Supply  Depot 
Guam.  FPO  San  Francisco,  CA  96630 
N61165— Supply  Officer,  Bldg.  NS46,  Naval 

Station.  Charleston,  SC  29408 
N61173— U.S.  Naval  Station,  495  Summer 

Street.  Boston.  MA  02210 
N61174,  7B— Naval  Support  Activity, 

Brooklyn,  NY  11251 
N61189— U.S.  Naval  Station.  Philadelphia,  PA 

19112 
N61217.  HQ— U.S.  Navy  Commissary  Store, 
Naval  Station,  Bermuda,  FPO  New  York 
09560 
N61331,  HR — Commanding  Officer,  Naval 
Coastal  Systems  Center.  Panama  City,  FL 
32407 
N61337 — Commanding  Officer.  Naval 
Hospital,  Beaufort,  SC  29904 


N61339.  HT— Commanding  Officer.  Naval 
Training  Equipment  Center  (N-601), 
Oriando.  FL  32813 
N61414.  4B— U.S.  Naval  Amphibious  Base. 

Little  Creek.  Norfolk.  VA  23521 
N61466 — Commander,  Naval  Base.  Bldg. 

NH48.  Charleston.  SC  29408 
N61510.  HU— U.S.  Navy  Commissary  Store, 
Naval  Station.  Guam.  Box  179,  FPO  San 
Francisco,  CA  96630 
N61533,  HW— Naval  Ship  Research  and 
Development  Laboratory.  Annapolis.  MD 
21402 
N61602,  HX— Morocco-U.S.  Naval  Training 

Command,  FPO  New  York  09544 
N61726.  QI^-Naval  Submarine  Medical 
Center,  Naval  Submarine  Base  New 
London,  Groton,  CT  06340 
N61751— U.S.  Naval  Medical  Research  Unit 

No.  3.  Cairo.  FPO  New  York  09527 
N61762,  HY— U.S.  Naval  Ordnance  Missile 
Test  Facility,  White  Sands  Missile  Range, 
NM  86002 
N61894— Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  Armed 
Forces  Reserve  Center,  Naval  District 
Washington,  Washington  Navy  Yard, 
Anacostia,  Washington.  DC  20374 
N61910— Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  2869  Central 
Avenue,  Augusta.  GA  30904 
N61911 — Commanding  Officer,  Naval 
Reserve  Center,  Naval  Base,  Bldg  RTC-1, 
Charlestoa  SC  29408 
N61912 — Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  513  Pickens 
Street,  Columbia,  SC  29201 
N61913— Commanding  Officer,  Naval 
Reserve  Center,  1680  Riverside  Drive.  P.O. 
Box  6115,  Macon,  GA  31208 
N61915 — Commanding  Officer,  Naval  and 
Marine  Corps  Reserve  Center,  274  Fifth 
Street,  N.W..  Atlanta.  GA  30318 
N61916 — Commanding  Officer,  Naval 
Reserve  Center,  2144  Lakeshore  Drive. 
Wilmington.  NC  28401 
N61917 — Commanding  Officer.  Naval  and 
Marine  Corps  Reserve  Center.  725  W.  Sixth 
Street.  Charlotte,  NC  28202 
N61919— Commanding  Officer,  Naval 
Reserve  Center.  414  Fourth  Avenue.  Box 
1539.  Columbus.  GA  31902 
N61920— Commanding  Officer.  Naval 
Reserve  Center.  721  Merriman  Ave., 
Asheville,  NC  28804 
N61921— Commanding  Officer,  Naval  & 
Marine  Corps  Reserve  Center,  Triad  Armed 
Forces  Reserve  Center,  7838  McCloud  Rd, 
Greensboro.  NC  27409 
N61923 — Commanding  Officer.  Naval  ft 
Marine  Corps  Reserve  Center,  2725 
Western  Blvd..  Raleigh,  NC  27606 
N61926— Commanding  Officer,  Naval  & 
Marine  Corps  Reserve  Center,  Box  44. 
Naval  Air  Station  (NAS),  Jacksonville,  FL 
32802 
N61927 — Commanding  Officer,  Naval 
Reserve  Center,  2610  Tigertail  Ave.,  Miami, 
FL  33133 
N61929— Commanding  Officer,  Naval  & 
Marine  Corps  Reserve  Center,  595  N. 
Primrose  Drive,  Orlando,  FL  32603 
N61930— Commanding  Officer,  Naval 
Reserve  Center,  Bayboro  Harbor.  St. 
Petersburg.  FL  33701 
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N61931 — Commanding  Officer.  Naval 
Reserve  Center.  2214  Ave.  E.  Riviera  Beach. 
FL  33404 
N61933 — Commandiiig  Officer.  Naval 
Reserve  Center.  1325  York  Street.  Tampa. 
FL  33602 
N61934 — Commanding  Officer.  Naval  & 
Marine  Corps  Reserve  Center,  12  Meadow 
Stree4.  Chattanooga.  TN  37405 
N61935— Commanding  Officer.  Naval  & 
Marine  Corps  Reserve  Center.  P.O.  Box 
11  aa  Gulfport.  MS  39501 
N«1937 — Commanding  Officer.  Naval 
Reserve  Center,  100  Navy  Drive,  P.O.  Box 
1544,  Fort  Smith.  AR  72901 
N61938— Commanding  Officer.  Naval  & 

Marine  Corps  Reserve  Center.  Tulsa 

(AFRCJ.  1101  North  6th.  Suite  5,  Broken 

Arrow.  OK  74012 
N61940— Commanding  OfDcer.  Naval  & 

Marine  Corps  Reserve  Center.  503  "B" 

Street  Ryan  Airport.  Baton  Rouge,  LA 

70807 
N61942— Commanding  Officer,  Naval  ft 

Marine  Corps  Reserve  Center.  1101  Fourth 

Ave.  SW.  Bessemer.  AL  35020 
Nei944 — Commanding  Officer.  Naval  A 

Marine  Corps  Reserve  Center.  Stale  Fair 

Grounds.  Shreveport  LA  71109 
N61945 — Commanding  Officer.  Naval  & 

Marine  Corps  Reserve  Center,  P.O.  Box 

8485.  Mobile.  AL  36608 
N61947 — Comjnanding  Officer.  Naval  & 

Marine  Corps  Reserve  Center,  1650  Federal 

Drive.  Montgomery.  AL  36109 
N61948— Commanding  Officer.  Naval  ft 

Marine  Corps  Reserve  Center.  P.O.  Box 

667.  Alcoa  Highway,  Knoxville.  TN  37901 
N61949 — Commanding  Officer.  Naval 

Reserve  Center.  Bidg  845,  Saufley  Field. 

Pensacola.  FL  32509 
N61952— Commanding  Officer,  Naval 

Reierve  Center,  P.O.  Box  1689,  Tuscaloosa, 

AL  35401 
N61954 — Commanding  Officer.  Naval  ft 

Marine  Corps  Reserve  Center.  5020 

Lakeshore  Drive.  New  Orleans.  LA  70146 
N61955 — Commanding  Officer,  Naval 

Reserve  Center.  P.O.  Box  821.  fackson.  MS 

39205 
N619S6— Commanding  Officer.  Naval 

Reserve  Center.  4501  West  Stone  Drive, 

Kingsport.  TN  37660 
N61958— Commanding  Officer.  Naval 

Reserve  Center.  P.O.  Box  1748,  Stillwater. 

OK  74074 
N61959— Commanding  Officer.  Naval  ft 

Marine  Corps  Reserve  Center.  2309  Line 

Avenue.  AmariJlo.  TX  79106 
N61962— Commanding  Officer,  Naval 

Reserve  Center.  2524  Avery  Ave.,  Box 

12487.  Memphis.  TN  38112 
N61963— Commanding  Officer.  Naval 

Reserve  Center.  4601  Fairview  Drive. 

Austin.  TX  78731 
Nei96S — Commanding  Officer.  Naval 

Reserve  Center,  5316  S.  Douglas  Blvd.. 

Oklahoma  City.  OK  73115 
N61967— Commanding  Officer,  Naval  ft 

Marine  Corps  Reserve  Center.  1712  Surrey 

Street.  Lafayette.  LA  70508 
N61968— Commanding  Officer,  Naval 

Reserve  Center.  1902  Old  Spanish. Trail. 

Houston.  TX  77054 
N61970— Commanding  Officer.  Naval  ft 

Marine  Corps  Reserve  Center,  Memorial 

Park.  Little  Rock.  AR  72205 


N61971— Commanding  Officer.  Naval 
Reserve  Center.  Shelby  Park.  P.O.  Box 
60404,  Nashville,  TN  37206 
N61972 — Commanding  Officer.  Naval 
Reserve  Center,  435  £.  Gadsden  SL.  P.O. 
Box  2367,  Gadsden.  AL  35903 
N61973 — Cooimandiog  Officer,  Naval 
Reserve  Center.  501  Casson  Street. 
Alexandria.  LA  71301 
N61978— Commanding  Officer,  Naval  flt. 

Reserve  Center.  Naval  Air  Station.  Corpus  - 
Christi.  TX  78419 
N61979— Commanding  Officer.  Naval  ft 

Marine  Corps  Reserve  Center.  BIdg  193. 

Naval  Air  SUtion.  Dallas.  TX  75211 
N61980 — Commanding  OfTicer,  Naval  ft 

Marine  Corps  Reserve  Center.  1313  Indiana 

Street.  EJ  Paso.  TX  79930 
N619e2— Commanding  Officer.  Naval  ft 

Marine  Corps  Reserve  Center,  311  E. 

Arsenal  Street,  San  Antonio,  TX  78204 
N62021.  7V— Naval  Amphibious  Base, 

Corooado.  CA  92155 
N62154 — Commanding  Officer,  Naval 

Reserve  Center,  1407  Wheaton  Street. 

Savannah,  GA  31404 
N62161,  HZ— U.S.  Navy  Commissary  Store, 

Rough  and  Ready  Island.  Stockton.  CA 

95203 
N62190— Commanding  Officer,  Naval 

Research  Laboratory,  Underwater  Sound 

Reference  Detachnent.  P.O.  Box  8337, 

Orlanda  FL  32856 
N62245— LI.S,  Naval  Medical  Field  ReseaitJi 

Laboratory,  Camp  Lejeune,  NC  28542 
N62247— Conunanding  Officer,  Naval 

Reserve  Center,  200  Pollard  St..  SW. 

Huntsville,  AL  35801 
N62246— Commanding  Officer,  Naval  ft 

Manne  Reserve  Center.  2903  4th  Street 

Lubbock.  TX  79415 
N6i2254— Coanwnder  Fleet  Activities. 

Okinawa,  U.S.  Naval  Air  Facility,  Kadena, 

Box  SLI/CR.  FPO  Seattle  98770 
N622S7— Commanding  Officer,  Naval  ft 

Marine  Corps  Reserve  Center.  1941  S.  3rd 

Street  Abdene.  TX  79802 
N62269.  {C— Commander.  U.S.  Naval  Air 

Development  Center.  ]ohnsville, 

Warminster.  PA  18974 
N62271.  QE— U.S.  Naval  Postgraduate  School. 

Monterey.  CA  93940 
N6230&  7C— Commanding  Officer  (Code 

4410).  Naval  Oceanographic  Office. 

National  Space  Technology  Laboratory, 

Bay  St  Louis.  MS  39552 
N62375— Commanding  Officer.  Naval  ft 

Marine  Corps  Reserve  Center.  426  North 

Main  Street.  Greenville.  SC  29601 
N62376,  4JC— Commanding  Officer.  U.S.  Naval 

Air  Propulsion  Center.  P.O.  Box  7176. 

Trenton.  Nf  06628 
N62381.  JC— Military  Sealift  Command. 

Atlantic.  Military  Ocean  Terminal  Building 

42.  Bayonne.  N(  07002 
N62382— Military  Sealift  Command.  Gulf 

Subarea.  4400  Dauphin  Street  New 

Orleans.  LA  70146 
N62383.  jH— Military  Sealift  Command. 

Pacific  Naval  Supply  Center.  Oakland.  CA 

94625 
N62387— CommaMler.  Military  Sealift 

Command  (Code  MlO^).  4228  Wisconsin 

Avenue,  Washington.  DC  20016 
N62404.  li— Military  Sealift  Comnuind.  Far 

East.  FPO  Seattle  98760 


N62412— Comoianding  Officer,  Naval 
Recruiting  District  4525  Executive  Paii  Dr., 
Montgomery.  AL  36116 
N62415— Commanding  Officer.  Naval 
Recruiting  District  P.O.  Box  2711, 
Columbia.  SC  29202 
N62419— Commanding  Officer,  Nava! 
Recruiting  District.  Melrose  Bldg..  1121 
Walker  Street,  Houston,  TX  77002 
N62422— Commanding  Officer,  Naval 
Recruiting  District,  2974  Woodcock  Drive, 

Jacksonville,  FL  32207 
N62423 — Commanding  Officer.  Naval 

Recruiting  District.  301  Center  Street  Little 

Rock,  AR  72201      • 
N6242S — Conunanding  Officer,  Naval 

Recruiting  District,  1808  West  End  Ave.. 

Suite  1312.  Nashville.  TN  37203 
N62430 — Commanding  Officer.  Naval 

Recruiting  District.  1001  Navaho  Drive, 

Raleigh.  NC  27609 
N62437— Commanding  Officer.  Naval 

Recruiting  District  918  So.  Ervay  Street 

Dallas,  TX  75201 
N62442— Commanding  Officer.  Naval 

Recruiting  District  Atlanta.  612  Tinker 

Street  Suite  C  Marietta.  GA  30060 
N62444— Commanding  Officer  (Code  602-2C}. 

Naval  Recruiting  District  4400  Dauphina 

Street  New  Orleans,  LA  70148 
N62462— Naval  Applied  Soencc  Laboratory. 

Brooklyn.  NY  11251 
Na2467,  JM— Commanding  Officer,  Southern 

Division.  Naval  Facilities  Engineering 

Command  (SOOfVNAVFACI.  P.O.  Box 

10068,  2144  Melbourne  Street  Charleston, 

SC  29411 
N6247a  |N— Atlantic  Divisioo,  Nawl 

Facilities  Engineering  Command,  Norfolk, 

VA  23511 
N62471,  N7— Officer  in  Charge  of 

Construction.  Naval  Facilities  Engineering 

Command  Contracts,  Mid-Pacific,  Pearl 

Harbor,  Hi  96660 
N62472,  JP— Northern  Division,  Naval 

Facilities  Engineering  Command.  U.S. 

Naval  Base.  Philadelphia,  PA  19112 
N62474.  fR— Western  Division.  Naval 

Facilities  Engineering  Command,  San 

Bruno,  CA  940S6 
N62477,  JU— Chesapeake  Division,  Naval 

Facilities  Engineering  Command, 

Washington  Navy  Yard.  Washington.  DC 

20390 
N62481.  N8— U.S.  Naval  Statioa  Bermuda. 

FPO  New  York  09560 
N62S07— Commanding  Officer.  U.S.  Naval  Air 

Facility,  Atsugi.  |apan.  Box  3.  FPO  Seattle 

98767 
N62S22,  JV— Military  SeaUfI  Command. 

Europe,  Box  3.  FPO  New  York  08510-3700 
N62535.  HE— Marine  Corps  Air  Station 

(HELO).  Tustin.  CA  92710 
N62537— MiliUry  Sealift  Command. 

Mediterranean  Swb-Area.  Box  23.  FPO  New 

York  09521-0600 
N62538.  Kl— Military  Sealift  Command 

Office.  Norfolk,  Bldg  YlOOA,  Norfolk.  VA 

23512 
N62539— Military  Sealift  Command  Office. 

United  Kingdom.  Box  29.  FPO  New  York 

O051O--37OO 
N62566.  3F— Officer  ir  Chai^,  VS.  Naval 

Fuel  Depot  P.O.  Box  9068.  Jacksonville,  tt 

32208 
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N62573,  K8— Marine  Corps  Air  Facility,  New 

River  Plaza,  Jacksonville,  NC  28540 
N62578.  J2— Naval  Construction  Battalion 

Center,  Davisville.  Rl  02854 
N62583.  J3— Naval  Construction  Battalion 

Center.  Port  Heuneme.  CA  93041 
N62585.  K3— Commander.  U.S.  Naval 

Activities,  UK,  FPO  New  York  09510 
N62588,  NR— U.S.  Naval  Support  Activity. 

Naples.  FPO  New  York  09521 
N62593 — Director.  Navy  Publications  ft 

Printing  Service  Office.  Southeast  Div., 

4400  Dauphine  St..  Unit  601-3-B.  New 

Orleans.  LA  70146 
N62603 — Commanding  Officer.  Fleet  ft  Mine 

Warfare  Training  Center.  Naval  Base,  Bldg 

647.  Charleston.  SC  29408 
Nfi2604,  J4 — Commanding  Officer,  Naval 

Construction  Battalion  Center,  Gulfport, 

MS  39501 
N62613 — Commanding  Officer.  U.S.  Marine 

Corps  Air  Station.  Iwakuni.  Japan,  FPO 

Seattle  98764 
N6264g,  )Y— U.S.  Naval  Supply  Depot 

Yokosuka.  FPO  Seattle  98762 
N626S1 — Director.  Naval  Publications  ft 

Printing.  Service  Detachment  Office,  Naval 

Education  and  Training  Command. 

Pensacola,  FL  32508 
N62653 — Director,  Naval  Publications  ft 

Printing.  Service  Detachment  Office,  Bldg. 

1628.  Naval  Base.  Charieston.  SC  29406 
N62665.  JQ — Supervisor  of  Shipbuilding. 

Conversion  and  Repair,  USN,  Barnes 

Building — eth  Floor.  495  Summer  Street, 

Boston.  MA  02210 
N62670.  8B — Supervisor  of  Shipbuilding, 

Conversion  and  Repair,  USN,  Drawer  T, 

Mayport  Naval  Station.  Jacksonville.  FL 

32228 
N62673 — Supervisor  of  Shipbuilding, 

Conversion  and  Repair,  USN,  Naval  Base, 

Charleston,  SC  29408 
N62678.  eC — Supervisor  of  Shipbuilding. 

Conversion  and  Repair,  USN.  P.O.  Box  215. 

Portsmouth,  VA  23705 
N62695— Auditor  General  of  the  Navy.  P.O. 

Box  1206.  Falls  Church,  VA  22041 
N62735 — Commander,  U.S.  Fleet  Activities, 

Sasebo.  Japan,  FPO  Seattle  98766 
N62741 — Commanding  Officer,  Navy  Supply 

Corps  School.  Code  60,  Athens.  GA  30606 
N62742.  KB— Pacific  Division,  Naval 

Facilities.  Engineering  Command,  Peari 

Harbor.  HI  96860 
N62745 — Officer  in  Charge  of  Construction, 

Naval  Facilities  Engineering  Command 

Contracts,  Mediterranean.  APO  New  York 

09285 
N62748 — Commanding  Officer.  Naval  ft 

MARCORPS  RESCEN,  2100  N.  New  Road, 

Waco.  TX  76707 
N62766.  Ll— Officer  in  Charge  of 

Construction.  Naval  Facilities  Engineering 

Command  Contracts,  Guam,  FPO  San 

Francisco.  CA  96630 
N62786,  ER — Supervisor  of  Shipbuilding, 

Conversion  and  Repair,  USN,  574 

Washington  Street  Bath,  ME  04530 
N62789,  L8 — Supervisor  of  Shipbuilding. 

Conversion  and  Repair.  USN.  Groton,  CT 

06340 
N62791.  NU — Supervisor  of  Shipbuilding. 

Conversion  and  Repair.  USN.  Naval 

Station.  Box  119.  San  Diego.  CA  92136 


N62793.  4T— Supervisor  of  Shipbuilding, 

Conversion  and  Repair.  USN.  Newport 

News.  VA  23607 
N62794.  7D— Supervisor  of  Shipbuilding. 

Conversion  and  Repair.  USN.  Flushing  ft 

Washington  Avenues.  Brooklyn.  NY  11251 
N62795.  7F— Supervisor  of  Shipbuilding. 

Conversion  and  Repair.  USN.  Pascagoula. 

MS  39567 
N62798.  4X— Supervisor  of  Shipbuilding, 

Conversion  and  Repair.  USN.  San 

Francisco.  CA  94135 
N62799.  7M— Supervisor  of  Shipbuilding, 

Conversion  and  Repair.  USN,  Seattle,  WA 

98115 
N62810— Chief.  Navy  Section,  Military 

Assistance  Advisory  Group,  Taipei,  Box  12. 

FPO  San  Francisco.  CA  96268 
N62832— U.S.  Naval  Activities.  Rota,  Spain, 

FPO  New  York  09540 
N62836,  L4— Officer  in  Charge  of 

Construction.  Naval  Facilities  Engineering 

Command  Contracts.  Far  East.  Yokosuka. 

Box  61.  FPO  Seattle,  WA  98762 
N62841 — Conunanding  Officer,  Naval 

Ordnance  Test  Unit  Cape  Canaveral,  FL 

32920 
N62852 — Naval  Electronic  System  Security 

Engineering  Center.  Naval  Security  Station. 

3801  Nebraska  Avenue.  NW.  Washington, 

DC  20390 
N62861,  KD— Naval  Plant  Representative 

Office,  General  Dynamics.  P.O.  Box  2505. 

Pomona.  CA  91766 
N62863.  K4— U.S.  Naval  Station.  Rota.  Spain. 

FPO  New  York  09540 
N62864,  L2— Officer  in  Charge  of 

Construction,  Naval  Facilities  Engineering 

Command  Contracts,  Southwest  Pacific, 

APO  San  Francisco,  CA  96528 
N62892 — Commanding  Officer.  Naval 

Security  Group  Activity,  Site  "B",  Card 

Sound  Road,  Homestead,  FL  33039 
N62894 — Commander.  U.S.  Naval  Forces, 

Korea,  APO  San  Francisco,  CA  96301 
N62g07,  KG — Naval  Plant  Representative 

Office,  Applied  Physics  Laboratory.  Johns 

Hopkins  Road,  Laurel,  MD  20810 
N62908,  8D — Naval  Weapons  Engineering 

Support  Activity.  Washington  Navy  Yard, 

Washington,  DC  20374 
N62913 — Commander,  Naval  Recruiting  Area 

Three,  451  College  Street  P.O.  Box  4887, 

Macon.  GA  31208 
N62917 — Commander.  Navy  Recruiting  Area 

Seven.  1499  Regal  Row,  Suite  501,  Dallas. 

TX  75247 
N62921.  KH— Naval  Plant  Representative 

Office.  (Special  Projects).  Lockheed 

Missiles  ft  Space  Co..  P.O.  Box  504. 

Sunnyvale,  CA  94088 
N62922,  7W— Resident  Officer  in  Charge  of 

Construction,  Pacific  Department  of  the 

Navy,  P.O.  Box  418.  San  Bruno,  CA  94067 
N62g38.  KK— Naval  Plant  Representative 

Office,  Grumman  Aerospace  Corp.. 

Bethpage.  LL,  NY  11714 
N62940,  KM— Naval  Plant  Representative, 

Naval  Plant  Representative  Office, 

Rockwell  International  Corp.,  4300  East  5tb 

Avenue,  P.O.  Box  1259,  Columbus,  OH 

43216 
Ne2974.  JB — Marine  Corps  Air  Station,  Ysma. 

AZ  85364 
Ne2990.  L3 — Supervisor  of  Shipbuilding, 

Conversion  and  Repair.  USN,  P.O.  Box  26. 

Sturgeon  Bay.  WI  54235 


N62995,  4H— U.S.  Naval  Air  Facility, 

Sigonella,  FPO  New  York  09523 
N63005 — Commanding  Officer. 

Administrative  Support  Unit  Bahrain,  FPO 

New  York  09526 
N63015.  7Y— Naval  Education  and  Training 

Support  Center.  Pacific,  Fleet  Station  P.O. 

Bldg,  San  Diego.  CA  92132 
N63028— Polaris  Missile  Facility  Atlantic 

Charieston,  SC  29408 
N63032,  KS— U.S.  Naval  StaUon.  Keflavik. 

FPO  New  York  09571 
N63038.  8M— U.S.  Naval  Communication 

Unit,  Cutler,  East  Machias.  ME  04630 
N63042,  NZ— Naval  Air  Station.  Lemoore.  CA 

93245 
N63043.  3S — Commanding  Officer.  Naval  Air 

Station,  Meridian.  MS  39301 
N63051 — Commanding  Officer.  Naval 

Investigative  Service  Office.  Naval  Base, 

Bldg  NH  53,  Charieston,  SC  29408 
N63053 — Commanding  Officer,  Naval 

Investigative  Service  Office.  P.O.  Box  6438, 

New  Orleans,  LA  70174 
N63073 — U.S.  Naval  Security  Group  Activity 

RAF.  Edzell  UK.  FPO  New  York  09518 
N63060,  KT— U.S.  Navy  Commissary  Store. 

Chinhae.  FPO  Seattle,  WA  98769 
N63082— Commanding  Officer,  Naval 

Technical  Training  Center,  Corry  Station 

(Code  4460),  Pensacola.  FL  32511 
N6310S.  4W— Naval  Air  Systems  Command 

Representative.  Atlantic  U.S.  Naval  Air 

Station.  Norfolk.  VA  23511 
N63110 — Commanding  Officer.  Chief  of  Naval 

Air  Training  (Code  N-73).  Naval  Air 

Station.  Corpus  Christi,  TX  78419 
N63111— Commanding  Officer,  Chief  of  Naval 

Technical  Training,  Naval  Air  Station, 

Memphis.  Millington,  TN  38054 
N63124 — Supervisor  of  Shipbuilding, 

Conversion  and  Repair.  USN,  New 

Orieans.  LA  70146 
N63134,  7R — ^Fleet  Numerical  Oceanography 

Center,  Monterey,  CA  93940 
N63136— Navy  Section,  U,S.  Military  Group, 

Argentina,  Buenos  Aires,  Dept  of  State, 

Washington,  DC  20521 
N63143,  BK— U.S.  Naval  Communication 

Station  (Keflavik.  Iceland),  Box  22,  FPO 

New  York  09571 
N63165,  7U — ^Navy  Regional  Data  Automation 

Center.  Washington.  Washington  Navy 

Yard.  Washington,  DC  20374 
N63182.  8T— U.S.  Naval  Communication 

Station  (Rota.  Spain),  FPO  New  York  09539 
N63204,  KV— Naval  Plant  Representative 

Office,  Goodyear  Aerospace  Corp.,  Akron. 

OH  44305 
N63205.  KW.  QM— Naval  Air  Engineering 

Center  Detachment  GSE,  Naval  Plant 

Representative  Office,  Vought  Corporation. 

P.O.  Box  5907,  Dallas.  TX  75222 
N63212— Commanding  Officer,  NROTC  Unit, 

University  of  Texas  at  Austin.  Austin,  TX 

78712 
N63219— Commanding  Officer,  NROTC  Unit, 

Rice  University,  P.O.  Box  1892,  Houston, 

TX  77001 
N63228— Commanding  Officer.  NROTC  Unit, 

Tulane  University,  New  Orleans,  LA  70118 
N63229— Commanding  Officer,  NROTC  Unit 

University  of  Oklahoma,  Norman, 

Oklahoma  73019 
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N63273,  4S— Fleet  Combat  Direction  Systems 

Support  Activity,  Dam  Neck,  Virginia 

Beach.  VA  23461 
N63274,  4F— Naval  Electronic  Systems 

Engineering  Center,  Vallejo.  CA  94592 
N63282.  KZ— Naval  Plant  Representative 

Office.  Lockheed  Aircraft  Corp.,  Burbank, 

CA  91503 
N63287,  LB— Naval  Plant  Representative 

Office,  McDonnell-Douglas  Corp.,  Douglas 

Aircraft  Company.  Aircraft  Div.,  Long 

Beach.  CA  90801 
N63296— Commanding  Officer,  NROTC  Unit, 

Auburn  University,  Auburn.  AL  36830 
N63299— Commanding  Officer,  NROTC  Unit. 

Duke  University.  Durham.  NC  27706 
N63301— Commanding  Officer,  NROTC  Unit. 

Georgia  Tech.  Atlanta,  CA  30313 
N63307— Commanding  Officer,  NROTC  Unit, 

University  of  Mississippi,  Box  69, 

University,  MS  38677 
N63308— Commanding  O^icer.  NROTC  Unit. 

University  of  North  Carolina,  Chapel  Hill. 

NC  27515 
N63313 — Commanding  Officer,  NROTC  Unit, 

University  of  South  Carolina.  Columbia.  SC 

29208 
N63315— Commanding  Officer.  NROTC  Unit. 

Vanderbilt  University  (Westside  Mall). 

Nashville.  TN  37240 
N63325.  7X— Naval  Education  A  Training 

Support  Center.  Atlantic.  BIdg.  Z-86.  Naval 

Station.  Norfolk.  VA  23511 
N63331,  LP— Naval  Plant  Representative 

Office.  United  Aircraft  Corp..  Sikorsky 

Aircraft  Div..  Stratford.  CT  06497 
N63339.  LL— U.S.  Navy  Commissary  Store, 

Naval  Station,  Adak.  FPO  Seattle,  WA 

96791 
N63340.  LM — U.S.  Navy  Commissary  Store. 

Naval  Station.  Argentia.  FPO  New  York 

09597 
N63341.  LN— U.S.  Navy  Commissary  Store. 

Naval  Auxiliary  Air  Station,  Chase  Field, 

Beeville,  TX  78102 
N63344.  LR— U.S.  Navy  Commissary  Store, 

Naval  Station.  Charleston.  SC  29408 
N63345.  LS— U.S.  Navy  Commissary  Store. 

Naval  Base.  Cuantanamo  Bay.  FPO  New 

York  09598 
Ne3346,  LT — U.S.  Navy  Commissary  Store. 

Naval  Station.  Keflavik.  FPO  New  York 

09571 
N63348.  LV— U.S.  Navy  Commissary  Store. 

Naval  Auxiliary  Air  Station.  Kingsville.  TX 

78364 
N63349.^  LW— U.S.  Navy  Commissary  Store. 

Naval  Air  Station.  Lemoore.  CA  93246 
N63350 — U.S.  Commissary  Store  Region  UK, 

Dunstable.  England,  FPO  New  York  09510 
N63351,  LY— U.S.  Navy  Commissary  Store, 

Naval  Station.  Long  Beach.  CA  90802 
N63352.  KE— U.S.  Navy  Commissary  Store, 

Naval  Auxiliary  Air  Station,  Meridian.  MS 

39301 
N63353.  MA— Officer  in  Charge.  U.S.  Navy 

Commissary  Store  Region.  Naval  Support 

Activity,  Naples,  FPO  New  York  09521 
N63356.  MD — U.S.  Navy  Commissary  Store. 

Naval  Station,  Roosevelt  Roads.  FTPO  New 

York  09551 
N63357,  ME— U.S.  Navy  Commissary  Store, 

Naval  Station,  Rota.  FPO  New  York  09540 
N63362.  MK— Officer  in  Charge,  U.S.  Navy 

Commissary  Store  Region.  Subic  Bay. 

Philippines.  P.O.  Box  28.  FPO  San 

Francisco  96651 


N63385,  MN— U.S.  Navy  Commissary  Store 

Region.  Yokosuka,  Japan,  Box  33,  FPO 

Seattle  98762 
N63367,  MP— Officer  in  Charge,  U.S.  Navy 

Commissary  Store  Div.,  Navy  Resale 

System  Field  Support  Office,  Norfolk,  VA 

23511 
N63369— Military  Sealift  Command  Office, 

Benelux,  APO  New  York  09159 
N63387.  ID— U.S.  Naval  Public  Works  Center. 

Naval  Base,  San  Diego.  CA  92136 
N63394.  L6 — Naval  Ship  Weapon  Systems 

Engineering  Station.  Port  Hueneme.  CA 

93043 
N6339S.  BL — U.S.  Naval  Communication 

Station  (Thurso.  Caithness.  UK).  FPO  New 

York  09516 
N63402.  K7 — Commanding  Officer.  Strategic 

Weapons  Facility.  Pacific.  Bremerton.  WA 

98383 
N63410.  KA — Navy  Manpower  and  Material 

Analysis  Center.  Atlantic.  Norfolk.  VA 

23511 
N63427.  8F— U.S.  Naval  Communication 

Station.  Harold  E.  Holt.  Exmouth.  Western 

Australia.  FPO  San  Francisco  96680 
N63439.  K9 — Naval  Ophthalmic  Support  and 

Training  Activity,  Yorktown,  VA  23690 
N63482 — Commanding  Officer.  Naval  A 

MARCORPS  RESCEN.  2910  Roberts  Ave.. 

Tallahassee.  FL  32304 
N63821— Officer  in  Charge.  Naval 

Underwater  Systems  Center.  AUTEC 

Andros  Range  Detachment.  Andros  Island. 

Bahama  Islands.  FPO  New  York  09559 
N63886.  8Q— U.S.  Naval  Security  Group 

Activity  (Adak.  AK).  FPO  Seattle  98777 
N64267.  M9— Naval  Weapons  Station.  Seal 

Beach  Detachment.  Fleet  Analysis  Center. 

Corono  Annex.  Corono,  CA  91720 
N64281.  3U — Commanding  Officer.  Naval  Sea 

Combat  Systems  Engineering  Station. 

Naval  Station.  Norfolk.  VA  23511 
N64980— Officer  in  Charge.  U.S.  Naval 

Aviation  Weapons  Facility,  Detachment 

Machrinhanish,  UK,  FPO  New  York  09515 
N64981— Commanding  Officer,  U.S.  Naval 

Aviation  Weapons  Facility,  St.  Mawgan 

UK,  FPO  New  York  09511 
N65114— Commanding  Officer.  Navy  Public 

Works  Center.  Naval  Air  Station, 

Pensacola.  FL  32508 
N65117.  NJ — Naval  Plant  Representative 

Office  (Strategic  Systems  Project  Office). 

General  Electric  Ordnance  Systems.  100 

Plastics  Avenue.  Pittsfield.  MA  01201 
N65146,  7E— Procurement  Branch.  OP-09B31. 

Office  of  the  Chief  of  Naval  Operations. 

Support  Activity.  Washington.  DC  20350 
N65202— Supervisor  of  Shipbuilding, 

Conversion  and  Repair,  USN,  Box  400. 

Pearl  Harbor,  HI  96860 
N65227.  NH— Naval  Plant  Representative 

Office,  Sperry  Rand  Corp..  Great  Neck.  LL. 

NY  11020 
N65236.  V7 — Naval  Electronic  Systems 

Engineering  Center.  4600  Goer  Road.  North 

Carleston.  SC  29406 
N6542S— Commanding  Officer.  U.S.  Naval 

Hospital.  FPO  Miami  34051 
N65440— Officer  in  Charge.  U.S.  Navy 

Commissary  Store,  Exmouth.  Western 

Australia,  FPO  San  Francisco  96680 
N65492 — Commanding  Officer,  Naval 

Regional  Medical  Center,  Fiscal  &  Supply 

Service,  Code  32C.  Orlando.  FL  32813 


N65576— Navy  Space  Systems  Activity,  PO 

Box  92960.  Worldway  Postal  Center.  Los 

Angeles.  CA  90009 
N65580,  M2— Naval  Electronic  Systems 

Engineering  Center,  PO  Box  55,  Portsmouth. 

VA  23705 
N65584,  EW,  3E— Naval  Electronic  Systems 

Engineering  Center,  PO  Box  80337 — 

Building  *4,  Code  104,  San  Diego,  CA  92138 
N65870,  M4 — Supervisor  of  Shipbuilding. 

Conversion  and  Repair.  USN.  Long  Beach 

Naval  Shipyard,  Long  Beach.  CA  90622 
N65886 — Commanding  Officer.  Naval  Air 

Rework  Facility,  Naval  Air  Station, 

Jacksonville,  FL  32212 
N65889 — Commanding  Officer,  Naval  Air 

Rework  F^ility,  Naval  Air  Station.  Code 

56000,  Perisacola.  FL  32508 
N6S912.  CP— Commanding  Officer,  Naval  Sea 

Support  Center,  Atlantic,  St.  Juliens  Creek 

Annex,  Portsmouth,  VA  23702 
N65913,  7b— Naval  Sea  Support  Center. 

Pacific.  San  Diego,  CA  92138 
N65926— Officer  in  Charge,  Naval 

Underwater  Systems  Center  Detachment. 

AUTEC,  West  Palm  Beach  Detachment, 

West  Palm  Beach.  FL  33402 
N65928.  N3— Naval  Training  Center,  Oriando. 

FL  32813 
N65980— Naval  Electronic  Systems 

Engineering  Activity,  St.  Inigoes,  MO  20684 
N65995— Officer  in  Charge,  U.S.  Naval 

Activities  UK.  Detachment  Holy  Loch.  FPO 

New  York  09514 
N66001.  7N— Naval  Ocean  Systems  Center. 

San  Diego.  CA  92152 
N66021.  7G — Fleet  Air.  Western  Pacific.  FPO 

Seattle.  WA  98767 
N66032 — Automatic  Data  Processing 

Selection  Office.  Building  218.  Washington 

Navy  Yard.  Washington.  DC  20374 
N66074— Commanding  Officer,  NROTC  Unit. 

Prairie  View  A&M  University,  Prairie  View, 

TX  77445 
N66604,  N4— Naval  Underwater  Systems 

Center,  Newport,  RI  02840 
N66691.  4P— Commanding  Officer,  U.S.  Naval 

"Support  Activity.  Souda  Bay,  Crete,  Greece. 

FPO  New  York  09528 
N66753— Commanding  Officer.  NROTC  Unit. 

Jacksonville  University,  Jacksonville,  FL 

32211 
N66754 — Commanding  Officer.  U.S.  Naval 

Security  Group  Activity.  FPO  Miami  34053 
N66809— Commanding  Officer.  NROTC  Unit. 

Savannah  State  College.  Savannah.  CA 

31404 
N66810— Commanding  Officer.  NROTC  Unit. 

Southern  Univeristy  and  AftM  College, 

Baton  Rouge.  LA  70813 
N66818.  JX— Commanding  Officer.  Naval 

Regional  Medical  Center.  Portsmouth,  VA 

23708 
N66833 — Commanding  Officer,  U.S>  Naval 

Station  Panama  Canal.  FPO  Miami  34061 
N66e83 — Commanding  Officer,  Naval 

Biodynamics  Laboratory.  13800  Old 

Gentilly  Road.  Michout  Assembly  Facility, 

New  Ol-leanB.  LA  70189 
N66e98 — Commanding  Officer.  Naval 

Regional  Medical  Clinic.  New  Orleans.  LA 

70142 
N66957 — Director,  Navy  Publications  and 

Printing  Service.  Branch  Officer  Southeast 
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Division.  BIdg.  2049.  NTC.  Orlando.  FL 
32813 
N66959— Director.  Navy  Publications  and 
Printing  Service.  Brunch  Officer  Southeast 
Division.  P.O.  Box  3.  NAS.  Jacksonville.  FL 
32212 
N66972 — Commanding  Officer,  Navy 
Recruiting  District.  5901  S.W.  74lh  Street. 
Miami,  FL  33143 
N67596 — Commanding  Officer,  Navy 
Recruiting  District,  102  W  Rector  Street, 
San  Antonio.  TX  78216 
N68011 — Commanding  Officer,  Navy 
Recruiting  District,  8  North  Third  Street. 
Sterick  BIdg.,  Memphis,  TN  38103 
N68032— Director,  NAVRESMGTSCOL. 
NACRESUPPOFC,  Detachment  One,  BIdg. 
59,  Naval  Support  Activity,  New  Orleans, 
LA  60146 
N68047.  4b-U.S.  Naval  Office,  Singapore, 

FPO  San  Francisco,  CA  96699 
N6805e,  JE— Navy  Regional  Medical  Center. 

San  Diego,  CA  92134 
N68064— Commanding  Officer,  NROTC  Unit, 
University  of  Florida,  Van  Fleet  Hall,  Room 
26.  Gainesville.  FL  32601 
N68072— Commanding  Officer.  NROTC, 
Texas  A*M  University,  College  Station,  TX 
77843 
N68084 — Commanding  Officer  (Code  206), 
Naval  Regional  Medical  Center. 
ChaHeston,  SC  29408 
N68065— Commanding  Officer.  Naval 
Regional  Medical  Center.  Code  18, 
Jacksonville,  FL  32214 
N68086.  7S— Navy  Regional  Medical  Center, 

Newport,  RI  02840 
N68092— Navy  Regional  Medical  Center. 

Great  Ukes.  IL  60088 
N68093— Navy  Regional  Medical  Center, 

Camp  Lejeune,  NC  28S42 
N68094.  V9— Navy  Regional  Medical  Center, 

Camp  Pendleton.  CA  92055 
N68095.  JF— Naval  Regional  Medical  Center, 

Bremerton,  WA  98314 
N68096.  J5— Commanding  Officer.  VS.  Naval 
Regional  Medical  Center,  FPO  San 
Francisco  96630 
N68097,  QA— Navy  Regional  Medical  Center, 

Oakland,  CA  94627 
N68101— Navy  Regional  Medical  Center.  17th 
Street  and  Pattison  Avenue.  Philadelphia, 
PA  19145 
N68139— Commanding  Officer,  NROTC  Unit, 
Florida  A&M  University,  Tallahassee,  FL 
32307 
N68171,  M3 — Commanding  Officer.  U.S. 
Naval  Regional  Contracting  Center,  FPO 
New  York  09521 
N68199— Commanding  Officer,  Navy  Office 
of  Information,  1459  Peachtree  Street,  NE — 
Suite  300,  Atlanta,  GA  30309 
N68200— Director,  Navy  Office  of 
Information,  Dallas  Branch,  1114 
Commerce  Street,  Suite  811,  Dallas,  TX 
75242 
N68221,  7J — Commanding  Officer,  Naval 
Personnel  Research  and  Development 
Center,  San  Diego,  CA  92152 
N68248,  V6— Officer  in  Charge  of 
Construction,  Naval  Facilities  Engineering 
Command  Contracts,  Naval  Submarine 
Base,  Kings  Bay,  GA  31547 
N68307 — Commander.  Code  431,  Naval 
Reserve  Readiness  Command  Region  Ten, 
New  Orleans,  LA  70142 


N68311.  JL— Naval  Station.  Long  Beach,  CA 

90822 
N68322.  7Z— Naval  Education  &  Training 
Program,  Development  Center.  Code  SUl, 
Saufley  Field,  Pensacola,  FL  32509 
N68335,  4Y— Commanding  Officer,  Naval  Air 
Engineering  Center,  Supply  Dept.,  Purchase 
Division,  Lakehurst,  NJ  08733 
N68348 — Commander,  Naval  Reserve 
Readiness  Command,  Region  Nine.  NAS 
Memphis  (76).  BIdg  E-35,  MiUington.  TN 
38054 
N68356 — Commander,  Naval  Reserve 
Readiness  Command,  Region  Seven.  Naval 

Base,  Charieston.  SC  29408 
N68358 — Commander,  Naval  Reserve 

Readiness  Command.  Region  Eight,  Naval 

Air  Station.  Jacksonville,  FL  32212 
N68359— Commander,  Naval  Reserve 

Readiness  Command,  Region  Eleven,  BIdg 

11,  Naval  Air  Station,  Dallas,  TX  75211 
N68436,  KC,  Jft— Naval  Submarine  Base,  Code 

863,  Bangor.  Bremerton.  WA  98315 
N68441 — Commanding  Officer,  Naval 

Regional  Dental  Center,  Naval  Air  Station. 

Pensacola.  FL  32506 
N68443,  7T— Commanding  Officer,  Naval 

Regional  Dental  Center,  Bremerton,  WA 

98314 
N68449 — Commanding  Officer,  Naval  & 

Marine  Corps  Reserve  Center,  Pier  Road, 

BIdg  187,  Orange,  TX  77630 
N68478.  7H— Naval  Plant  Branch 

Representative  Office,  Westinghouse 

Electric  Corporation,  Oceanic  Division,  PO 

Box  1488.  Annapolis.  MD  21404 
N68497— Commanding  Officer,  Code  40, 

Naval  Administrative  Command,  Naval 

Training  Center,  Orlando.  FL  32813 
N68518 — Commanding  Officer,  Naval 

Reserve  Support  Office,  Internal  Supply, 

Code  S43,  4400  Dauphine  Street  New 

Orleans.  LA  70146 
N68520,  7P— Naval  Aviation  Logistics  Center, 

U.S.  Naval  Air  Station.  Patuxent  River,  MD 

20670 
N68525.  7Q— Naval  Plant  Representative 

Office,  General  Electric  Company,  Aircraft 

Engine  Group,  1000  Western  Avenue,  Lynn, 

MA  01910 
N68546,  QG— Navy  Environmental  Health 

Center,  Naval  Station,  Norfolk,  VA  23511 
N68610,  GF— Officer  in  Charge,  Fleet 

Hospital  Support  Center,  620  Central  Ave.. 

BIdg  No.  «5.  Alameda,  CA  94501 
N68679,  3N— Commanding  Officer,  Naval 

Plant  Representative  Office,  4800  East 

River  Road,  Minneapolis.  MN  55421 
N68790— Officer  in  Charge  of  Construction, 

Naval  Facilities  Engineering  Command 

Contracts,  Diego  Garcia,  FPO  San 

Francisco  96685 
N68836.  J9— Commanding  Officer,  Naval 

Supply  Center,  Jacksonville,  FL  32212 
N700g2— U5.  Naval  Security  Station,  3801 

Nebraska  Avenue,  NW,  Washington,  DC 

20390 
N70240,  M6— Commanding  Officer,  Naval 

Communication  Station.  San  Diego.  937  N. 

Harbor  Drive,  San  Diego,  CA  92132 
N70272.  8G— U.S.  Naval  Communication 

Area,  Master  Station  LANT,  Norfolk,  VA 

23511 
N70273,  V3— Naval  Radio  Station,  Jim  Creek. 

Oso,  WA  98223 


N70278.  V4— U.S.  Naval  Communication 

Station  (Yokosuka,  Japan),  Box  3,  FPO 

Seattle  98762 
N70283 — Commanding  Officer,  Code  30, 

Naval  Security  Group  Activity,  FPO  Miami 

34060 
N70294,  8H— U.S.  Naval  Communication 

Area.  Master  Station  MED  (Naples,  Italy), 

FPO  New  Yorit  09524 
N70295,  8J— U.S.  Naval  Communication 

Station  (Nea  Makri,  Greece).  FPO  New 

York  09525 
M00027,  MS— Headquarters.  U.S.  Marine 

Corps.  Washington.  DC  20380 
M00146,  MT — Commissary  Store,  Marine 

Corps  Air  Station,  Cherry  Point.  NC  28533 
M00243,  NE— Marine  Corps  Recruit  Depot 

San  Diego,  CA  92140 
M00263,  MX — Marine  Corps  Recruit  Depot. 

Parris  Island,  SC  29005 
M00264,  MY— Marine  Corps  Schools 

Development  and  Education  Command. 

Quantico.  VA  22134 
M00318,  MU — Commissary  Store.  Marine 

Corps  Air  Station.  FPO  San  Francisco,  CA 

96628 
M00681,  NG— Marine  Corps  Base,  Camp 

Pendleton,  Oceanside,  CA  92054 
M28300,  QH— 1st  Force  Service  Regiment, 

Force  Logistic  Command.  FPO  San 

Francisco,  CA  96602 
M60050,  MV— Commissary  Store.  Marine 

Corps  Air  Station,  El  Toro  (Santa  Ana),  CA 

92709 
M61801 — Marine  Corps  Reserve  Training 

Center,  Lawrence,  MA  01643 
M61807 — Marine  Corps  Reserve  Training 

Center,  Springfield.  MA  01104 
M61809 — Marine  Corps  Reserve  Trainiiig 

Center.  Manchester,  NH  03102 
Mei815 — Marine  Corps  Reserve  Training 

Center,  Worcester,  MA  01605 
M61821 — Marine  Corps  Reserve  Training 

Center,  Providence,  RI  02905 
M61835 — Marine  Corps  Reserve  Training 

Center,  Hartford,  CT  06114 
M61839 — Marine  Corps  Reserve  Training 

Center,  Rochester,  NY  14617 
M61842 — Marine  Corps  Reserve  Training 

Center,  Buffalo,  NY  14201 
M61843 — Marine  Corps  Reserve  Training 

Center,  Bronx,  NY  (Fort  Schuyler)  10465 
M61846— Marine  Corps  Reserve  Training 

Center,  New  Rochelle,  NY  10801 
M6185a — Marine  Corps  Reserve  Training 

Center,  Newark.  NJ  07114 
M61861 — Marine  Corps  Reserve  Training 

Center,  Albany,  NY  12203 
M61866— Marine  Corps  Reserve  Training 

Center,  New  Haven,  CT  06512 
M61669 — Marine  Corps  Reserve  Training 

Center,  Huntington,  LJ.,  NY  11743 
M61876— Marine  Corps  Reserve  Training 

Center,  Wilmington.  DE  19808 
M61877 — Marine  Corps  Reserve  Training 

Center,  Harrisburg,  PA  17101 
M61881 — Marine  Corps  Reserve  Training 

Center,  Reading,  PA  19610 
M61884 — Marine  Corps  Reserve  Training 

Center.  Folsom.  PA  19033 
M61888 — Marine  Corps  Reserve  Training 

Center.  Camden.  NJ  08103 
M61894 — Marine  Corps  Reserve  Training 
Center,  Washington,  DC  20390 
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M61899 — Marine  Corps  Reserve  Training 

Center.  Portsmoulh.  VA  23709 
M61902 — Marine  Corps  Reserve  Training 

Center.  Cumberland.  MD  21502 
M61910^Marine  Corps  Reserve  Training 

Center.  Augusta.  GA  30904 
M61912 — Marine  Corps  Reserve  Training 

Center.  Columbia.  SC  29201 
M61915— Marine  Corps  Reserve  Training 

Center,  Atlanta.  CA  30118-5699 
M61917 — Marine  Corps  Reserve  Training 

Center.  Charlotte.  NC  28202 
M61 121 — Marine  Corps  Reserve  Training 

Center.  Creenst>oro.  NC  27401 
M61923 — Marine  Corps  Reserve  Training 

Center,  Raleigh.  NC  27607 
.V161926 — Marine  Corps  Reserve  Training 

Canter.  Jacksonville.  FL  32207 
M61934 — Marine  Corps  Reserve  Training 

Center.  Chattanooga.  TN  37405 
M61935 — Marine  Corps  Reserve  Training 

Center.  Culfporl,  MS  39503 
M61936— Marine  Corps  Reserve  Training 

Center,  Norman.  OK  73070 
M61938 — Marine  Corps  Reserve  Training 

Center.  Tulsa.  OK  74104 
M61939 — Marine  Corps  Reserve  Training 

Center.  Galveston.  TX  77552 
M61942 — Marine  Corps  Reserve  Training 

Center.  Birmingham.  AL  35208 
M61944 — Marine  Corps  Reserve  Training 

Center.  Shreveport.  LA  71109 
M61945— Marine  Corps  Reserve  Training 

Center.  Mobile.  AL  36608 
M61947 — Marine  Corps  Reserve  Training 

Center.  Montgomery.  AL  36109 
M6194ft— Marine  Corps  Reserve  Training 

Center.  Knoxville.  TN  37901 
M61954 — Marine  Corps  Reserve  Training 

Center,  New  Orleans.  LA  70140 
M61955— Marine  Corps  Reserve  Training 

Center.  Jackson.  MS  39205 
M61959 — Marine  Corps  Reserve  Training 

Center.  Amarillo.  TX  79106 
M61963 — Marine  Corps  Reserve  Training 

Center,  Austin.  TX  78704 
M61964 — Marine  Corps  Reserve  Training 

Center,  Fort  Worth,  TX  76110 
M61966 — Marine  Corps  Reserve  Training 

Center,  Beaumont.  TX  77701 
M61967 — Marine  Corps  Reserve  Training 

Center.  Lafayette,  LA  70502 
M61970 — Marine  Corps  Reserve  Training 

Center.  Little  Rock.  AR  72205 
M61979 — Marine  Corps  Reserve  Training 

Center.  Dallas.  TX  75220 
M61980 — Marine  Corps  Reserve  Training 

Center.  El  Paso.  TX  79923 
M61982 — Marine  Corps  Reserve  Training 

Center,  San  Antonio,  TX  78204 
Mei964 — Marine  Corps  Reserve  Training 

Center,  Evansville,  W  47712 
M61989 — Marine  Corps  Reserve  Training 

Center.  Green  Bay,  Wl  54305 
M61992 — Marine  Corps  Reserve  Training 

Center,  St.  Louis,  MO  63145 
M61997 — Marine  Corps  Reserve  Training 

Center,  Joliet  (Rockdale),  IL  60436 
M61998^Marine  Corps  Reserve  Training 

Center.  Omaha.  NE  68111 
M61999 — Marine  Corps  Reserve  Training 

Center,  Toledo,  OH  43611 
M6202ft— Marine  Corps  Reserve  Training 

Center,  Trenton.  NJ  08608 
M62034 — Marine  Corps  Reserve  Training 

Center,  Detroit  Ml  48214 


M62035— Marine  Corps  Reserve  Training 

Center,  Milwaukee.  Wl  53207 
M62037 — Mfirine  Corps  Reserve  Training 

Center,  Peoria.  IL  62633 
M62038 — Marine  Corps  Reserve  Training 

Center.  SpringPield.  MO  65801 
M62041 — Marine  Corps  Reserve  Training 

Center.  Topeka.  KS  60607 
M62042 — Marine  Corps  Reserve  Training 

Center.  Waterloo.  lA  50703 
M62044 — Murine  Corps  Reserve  Training 

Center,  Fort  Des  Moines,  lA  50135 
M62045^Marine  Corps  Reserve  Training 

Center,  Steubenville.  OH  43952 
M62046 — Marine  Corps  Reserve  Training 

Center.  Gary.  IN  46403 
M62054 — Marine  Corps  Reserve  Training 

Center.  Kansas  City,  MO  64130 
M62055^Marine  Corps  Reserve  Training 

Center.  Dujion,  OH  45417 
M62058 — Marine  Corps  Reserve  Training 

Center.  Naval  Air  Station.  Minneapolis. 

MN  55450 
M6206O— Marine  Corps  Reserve  Training 

Center,  Danville,  IL  61834 
M62063 — Marine  Corps  Reserve  Training 

Center,  Mansfield,  OH  44901 
M62071 — Marine  Corps  Reserve  Training 

Center,  Rockford.  IL  61105 
M62073 — Marine  Corps  Reserve  Training 

Center,  Fort  Wayne.  IN  46803 
M620~5 — Marine  Corps  Reserve  Training 

Center.  South  Bend,  IN  46613 
M62077 — Marine  Corps  Reserve  Training 

Center.  Lexington.  KY  40503. 
M62078 — Marine  Corps  Reserve  Training 

Center.  Uuisville.  KY  40214 
M62080 — Marine  Corps  Reserve  Training 

Center.  Dearborn.  MI  46120 
M62081 — Marine  Corps  Reserve  Training 

Center,  Flint.  Ml  48503 
M62082 — Marine  Corps  Reserve  Training 

Center,  Grand  Rapids.  MI  49505 
M620e4 — Marine  Corps  Reserve  Training 

Center.  Kalamazoo.  MI  49001 
M62085^Marine  Corps  Reserve  Training 

Center.  Lansing.  MI  48912 
M62092 — Marine  Corps  Reserve  Training 

Center.  Akron.  OH  43310 
M62093 — Marine  Corps  Reser\'e  Training 

Center.  Canton.  OH  44706 
M62094 — Marine  Corps  Reserve  Training 

Center.  Cincinnati,  OH  45207 
M62095 — Marine  Corps  Reserve  Training 

Center.  Columbus.  OH  43215 
M62096— Marine  Corps  Reserve  Training 

Center.  Lorain.  OH  44052 
M62Q98 — Marine  Corps  Reserve  Training 

Center.  Youngstown.  OH  44507 
M6210O— Marine  Corps  Reserve  Training 

Center,  Madison,  Wl  53703 
M62103 — Marine  Corps  Reserve  Training 

Center,  Loa  Angeles,  CA  90012 
M62107 — Marine  Corps  Reserve  Training 

Center.  Tucson,  AZ  85711 
M62106 — Marine  Corps  Reserve  Training 

Center,  Albuquerque.  NM  87106 
M62109 — Marine  Corps  Reserve  Training 

Center,  Phoenix.  AZ  85009 
M62110 — Marine  Corps  Reserve  Training 

Center.  Santa  Monica,  CA  90405 
M62111 — Marine  Corps  Reserve  Training 

Center,  BakersHeld.  GA  93307 
M62113 — Marine  Corps  Reserve  Training 

Center.  Pasadena,  CA  91107 
M62114 — Marine  Corps  Reserve  Training 

Center,  San  Bernardino,  CA  92402 


M62115-^Marine  Corps  Reserve  Training 

Center,  San  Francisco,  CA  94130 
M62119 — Marine  Corps  Reserve  Training 

Center,  Sacramento.  CA  95818 
M62121 — Marine  Corps  Reserve  Training 

Center,  Fresno,  CA  93702 
M62126 — Marine  Corps  Reserve  Training 

Center,  Salt  Lake  City,  UT  84113 
M62127 — Marine  Corps  Reserve  Training 

Center,  Reno,  NV  89502 
M62128 — Marine  Corpi^serve  Training 

Center.  San  Jose.  CA^112 
M62130 — Marine  Corps  Reserve  Training 

Center.  Denver.  CO  80225 
M62135 — Marine  Corps  Reserve  Training 

Center.  Tacoma.  WA  98402 
M62138 — Marine  Corps  Reserve  Training 

Center.  Billings.  MT  59101 
M62139 — Marine  Corps  Reserve  Training 

Center.  Boise.  ID  83701 
M62145^Marine  Corps  Reserve  Training 

Center.  Poriland.  OR  97217 
M62146 — Marine  Corps  Reserve  Training 

Center,  Spokane,  WA  99208 
M62204.  MW — Marine  Corps  logistics  Base. 

Bars  tow.  CA  92311 
M62205 — Marine  Barracks.  Bremerton,  WA 

98314 
M62211— Marine  Barracks.  Naval  Base.  Pearl 

Harbor,  Hawaii,  FPO  San  Francisco,  CA 

96610 
M62214 — Marine  Barracks,  Fleet  Activity, 

FPO  Seattle,  WA  98762 
M62217 — Marine  Barracks,  Fleet  Activities. 

Yokosuka.  FPO  San  Francisco,  CA  96662 
M62218 — Marine  Barracks,  Naval  Base,  New 

York,  Brooklyn.  NY  11201 
M62222— Murine  Barracks,  Naval  Base. 

Boston,  MA  02129 
M62248 — Marine  Corps  Reserve  Training 

Center,  Lubbock,  TX  79408 
M62250 — Marine  Corps  Reserve  Training 

Center,  Salem,  OR  97308 
M62257 — Marine  Corps  Reserve  Training 

Center,  Abilene.  TX  79602 
M62274 — Marine  Corps  Reserve  Training 

Center.  Compton.  CA  90221 
M62293— Murine  Barracks.  Guam.  FPO  San 

Francisco,  CA  96630 
M62298 — M.lrinc  Corps  Reserve  Training 

Center,  Eugene,  OR  97401 
M62361 — Marine  Air  Reserve  Training 

Detachment,  NAS.  Alameda,  CA  94501 
M62375 — Marine  Corps  Reserve  Training 

Center,  Greenville.  SC  29601 
M62378 — Marine  Corps  Reserve  Training 

Center,  East  Ninth  Street.  Cleveland.  OH 

44114 
M62400 — Manne  Corps  Reserve  Training 

Center.  Moline.  IL  61265 
M62748 — Marine  Corps  Reserve  Training 

Center,  Waco.  TX  76710 
M62757 — Marine  Corps  Reserve  Training 

Center,  Forest  Park,  IL  60130 
M62952 — Marine  Corps  Reserve  Training 

Center,  Pittsburgh,  PA  15213 
MB2974.  NA — Commissary  Store.  Marine 

Corps  Air  Station.  Yuma.  AZ  85364 
M63438 — Marine  Corps  Reserve  Training 

Center,  Little  Creek.  Norfolk,  VA  23521 
M67001.  NB — Marine  Corps  Base,  Camp 

Lejeune,  NC  28542 
M67004,  NC — Marine  Corps  Logistics  Bi»tB, 

Albany,  GA  31704 
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M67011 — Director.  1st  Marine  Corps  District, 

Long  Island.  NY  11530 
M6701 3— Director,  4lh  Marine  Corps  Dfstrict, 

Philadelphia.  PA  19112 
M67015 — Director,  6th  Marine  Corps  District. 

Atlanta.  GA  30303 
M67016— Director.  8th  Marine  Corps  District. 

New  Orleans,  LA  70113 
M6701 7— Director.  9lh  Marine  Corps  District, 

Shawnee  Mission.  KA  66204 
M67019— Director.  12th  Marine  Corps 

District.  San  Francisco,  CA  94130 
M67021— Marine  Corps  Reserve  Training 

Command,  Glenview,  IL  60026 
M67025  Headquarters.  Fleet  Marine  Force. 
Pacific.  Oahu.  FPO  San  Francisco,  CA 
96610 
M67027 — Marine  Barracks.  Naval  Base,  Key 

West,  FL  33040 
M67029— Marine  Barracks.  Washington.  DC 

20003 
M6703O — Marine  Barracks.  Mare  Island. 

Vallejo,  CA  94592 
M67031— Marine  Barracks.  Naval  Station, 

Treasure  Island.  San  Francisco,  CA  94130 
M67032— Marine  Barracks.  Naval  Station. 
Sangley  Point,  Luzon,  Philippines,  FPO  San 
Francisco.  CA  96652 
M67033— .Marine  Barracks.  Naval  Base.  Subic 
Bay,  Luzon,  Philippines,  FPO  San 
Francisco,  CA  96650 
M67036— Marine  Barracks,  San  Juan,  P.R., 

FPO  New  York.  NY  09550 
M67037— Marine  Barracks.  Fleet  Activities. 

Saesbo.  FPO  San  Francisco,  CA  96666 
M67042 — Marine  Barracks,  Naval 

Ammunition  Depot,  Hawthorne.  NV  89415 
M67043— Marine  Barracks.  NAD,  Bangor. 

Bremerton,  WA  98314 
M67044 — Marine  Barracks,  Naval 

Ammunition  Depot.  McAlester,  OK  74501 
.V167048— Marine  Barracks.  Hunters  Pt.  Div., 
SFran  Bay  NSY  (R).  San  Francisco.  CA 
94135 
M67054 — Marine  Barracks.  Naval  Weapons 

Station.  Yorktown.  VA  23491 
M67058— Marine  Barracks.  Naval  Base, 

Newport,  RI  02844 
M67059 — Marine  Barracks,  Submarine  Base, 

New  London,  CT  06342 
M67063 — Marine  Barracks.  Naval 

Ammunition  Depot,  Earle,  NJ  07722 
M67066 — Marine  Barracks,  Naval  Station. 

Annapolis.  MD  21402 
M67068— Marine  Barracks,  Naval  Base. 

Portsmouth,  NH  03804 
M67228 — Marine  Barracks.  Naval  Base. 
Guantanamo  Bay,  FPO  New  York,  NY 
09593 
M67229— Marine  Barracks,  Naval  Base. 

Charleston,  SC  29408 
M67230— Marine  Barracks,  Naval  Base, 

Norfolk,  VA  23511 
M67231 — Marine  Barracks.  Naval  Base. 

Philadelphia,  PA  19146 
M67232 — Marine  Barracks,  Norfolk  Naval 

Shipyard,  Portsmouth,  VA  23709 
M67235 — Marine  Air  Reserve  Training 
Detachment,  Naval  Air  Facility.  Andrews 
AFB,  Washington.  DC  20390 
M67236— Marine  Air  Reserve  Training 

Detachment,  NAS.  Atlanta.  GA  30063 
M67241 — Marine  Air  Reserve  Training 

Detachment,  NAS.  Glenview.  IL  60028 
M67242 — Marine  Air  Reserve  Training 
Detachment.  NAS,  Grosse  He.  MI  48138 


M67244 — Marine  Air  Reserve  Training 

Detachment,  NAS,  Los  Alamitos,  CA  90721 
M67245 — Marine  Air  Reserve  Training 

Detachment,  Memphis,  TN  38115 
M67247 — Marine  Air  Reserve  Training 

Detachment,  NAS,  Minneapolis,  MN  55450 
M67248 — Marine  Air  Reserve  Training 

Detachment.  NAS.  New  Orleans.  LA  70140 
M67249 — Marine  Air  Reserve  Training 

Detachment,  NAS,  Brooklyn,  NY  11234 
M67251 — Marine  Barracks.  Naval  Air  Station. 

Alameda.  CA  94501 
M67252 — Marine  Air  Reserve  Training 

Detachment.  NAS.  Olathe.  KS  66061 
M67254 — Marine  Air  Reserve  Training 

Detachment.  South  Weymouth.  MA  02190 
M67256-^4arine  Air  Reserve  Training 

Detachment,  NAS,  Willow  Grove,  PA  19090 
M67270 — Marine  Air  Reserve  Training 

Detachment.  Norfolk.  VA  23511 
M67272— Marine  Barracks,  Naval  Air  Station, 

Atsugi,  FPO  San  Francisco,  CA  96667 
M67273 — Marine  Barracks,  Naval  Weapons 

Station,  Concord,  CA  94520 
M67281 — Marine  Detachment,  Naval  Station, 

Trinidad,  FPO  New  York.  NY  09655 
M67283 — Marine  Barracks.  Naval  Station, 

Bermuda  Barracks,  Naval  Station, 

Bermuda,  FPO  New  York,  NY  09560 
M67284 — Marine  Barracks,  Naval  Station, 

Argentia,  FPO  New  York,  NY  09597, 
M67285 — Marine  Barracks,  Naval  Station. 

Adak.  FPO  Seattle.  WA  98791 
M67336— Marine  Barracks.  Clarksville  Base. 

Clarksville.  TN  37040 
M67341 — ^Marine  Barracks.  Naval  Station. 

San  Diego.  CA  92136 
M67342 — Marine  Barracks.  Naval  Air  Station. 

Barbers  Point.  Oahu.  Hawaii.  FPO  San 

Francisco,  CA  96611 
M67343 — Marine  Barracks,  Naval 

Ammunition  Depot  Oahu,  FPO  San 

Francisco.  CA  96612 
M67348— Marine  Detachment,  Naval 

Disciplinary  Command,  Naval  Base. 

Portsmouth,  NH  03804 
M67350 — Marine  Barracks,  Naval  Activities, 

Naples,  FPO  New  York,  NY  09521 
M67351— Marine  Detachment,  London.  APO 

New  York.  NY  09510 
M67353— Headquarters  Battalion.  Marine 

Corps,  Henderson  Hall,  Arlington.  VA 

22214 
M67354— Post  Supply  Officer,  Headquarters 

Marine  Corps,  Navy  Annex,  Arlington,  VA 

20380 
M673fl5— Camp  H.  M.  Smith.  U.S.  Marine 

Corps  Aiea.  Oahu,  Hawaii  96661 
M67387 — Marine  Barracks,  Fallbrook  Annex, 

NWPSTA  Seal  Beach,  CA  92028 
M67388 — Marine  Barracks,  Lake  Meade  Base, 

Las  Vegas.  NV  89110 
M67390— Director,  14th  Marine  Corps 

District.  Pearl  Harbor,  Hawaii,  FPO  San 

Francisco,  CA  96610 
M67391  Headquarters  Fleet  Marine  Force 

Atlantic  (Camp  Elmore).  Norfolk.  VA  23511 
M67399.  NF— Marine  Corps  Air  Ground 

Combat  Center,  Twentynine  Palms,  CA 

92278 
M67400,  QJ — Marine  Corps  Procurement 

Office,  Okinawa,  Marine  Corps  Base, 

Camp  Smedley  D.  Butler.  FPO  Seattle.  WA 

98773 
M67401— Marine  Barracks,  Rota,  FPO  New 

York.  NY  09540 


M67403— Marine  Barracks.  NWPSTA.  Seal 

Beach.  CA  90740 
M67405 — Marine  Barracks.  NAD.  Charicston. 

SC  29408 
M67410— Marine  Barracks.  Naval  Missile 

Facility  Lompoc.  CA  93436 
M67415— Marine  Barracks.  Sigonella.  Sicily. 

FPO.  New  York.  NY  09521 
M67418— Marine  Barracks.  NAV  Forces 

Iceland,  Keflavik,  FPO  New  York.  NY  09571 
M67422 — Marine  Air  Reserve  Training 

Detachment,  NAS,  Seattle.  WA  98105 
M67424— Subunit  2.  Marine  Air  Reserve 

Training  Detachment.  Los  Alamitos. 

Pasadena.  CA  91107 
M6742S— Subunit  3.  Marine  Air  Reserve 

Training  Detachment.  Alameda,  CA  94501 
M67426— Subunit  4.  Marine  Air  Reserve 

Training  Detachment.  Alameda,  San  Jose, 

CA  95112 
M67432— Subunit  2.  Marine  Air  Reserve 

Training  Detachment,  Willow  Grove, 

MCRTC,  Wyoming,  PA  18644 
M67433 — Subunit  1,  Marine  Corps  Reserve 

Training  Detachment,  Grosse  He. 

NMCRTC,  Green  Bay.  Wl  54305 

Deportment  of  the  Air  Force 

(C)  Denotes  a  Central  Contracting  Activity 

F01600,  5A— Maxwell  AFB.  AL  36112 
F01620.  MG— HQ  SISC/PK.  Gunler  AFS.  AL 

36114 
F01630.  TL— Air  Force  Automated  Systems, 

Projects  Office/PGZ.  Gunter  AFS.  AL  36114 
F02600.  5B— Williams  AFB.  AZ  85224 
F02601,  5C— Davis-Monthan  AFB,  AZ  85707 
F02604.  5D— Luke  AFB.  AZ  85309 
F02610,  SR— AFPRO.  Hughes  Aircraft  Co- 
Missile  Systems  Group.  P.O.  Box  11337. 

Emery  Park  Station,  Tucson,  AZ  85734 
F03601.  5E— BIytheville  AFB.  AR  72315 
F03602.  5F— Little  Rock  AFB.  AR  72079 
F04604,  5G— Castle  AFB.  CA  95342 
F04605.  5H— March  AFB.  P.O.  Box  6443,  CA 

92518 
F04606.  SM— Sacramento  ALC/PM. 

McClellan  AFB,  CA  95652 
F04607.  5J— Norton  AFB,  CA  92409 
F04609.  5K— George  AFB,  CA  92392 
F04611,  QQ— AFFTC  R&D  Contracts  (C). 

Edwards  AFB.  CA  93523 
F04612.  5L— Mather  AFB,  CA  95655 
F04614,  S5— WSMC/PM,  Vandenberg  AFB, 

CA  93437 
F04620,  S6— AFPRO  TRW,  Defense  &  Space 

Systems  Group.  One  Space  Park,  Redondo 

Beach,  CA  90278 
F04626,  5M— Travis  AFB,  CA  94535 
F04630,  RY— AFPRO,  Rockwell  International, 

Rocketdyne  Division,  6633  Canoga  Avenue. 

Canoga  Park.  CA  91304 
F04666.  5N— Beale  AFB.  CA  95903 
F04679.  QR— AFPRO.  Northrop  Corp.. 

Hawthorne,  CA  90250 
F04681.  QS— AFPRO,  Rockwell  International 

Corp.,  North  American  Aircraft  Div.,  Ix>s 

Angeles,  CA  90009 
F04682,  QT— AFPRO,  Hughes  Aircraft 

Company,  P.O.  Box  92463,  Los  Angeles,  CA 

90009 
F04684,  QW— Vandenberg  AFB,  CA  93437 
P04688.  QV— AFPRO,  Aerojet-General  Corp.. 

P.O.  Box  15846,  Sacramento.  CA  g.SSIS 
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F0468a  RN— Air  Force  Satellite  Control 
Facility,  AFSCF/PMC.  Base  Contracts. 

Sunnyvale  AFS,  CA  94086 
F04690.  RF— Air  Force  Satellite  Control 

Facility,  Sunnyvale  AFS,  CA  94086 
F04691,  QX— AFPRO.  Lockheed  Missile  It 

Space  Co.,  Inc..  P.O.  Box  504,  Sunnyvale, 

CA  94068 
FO4083.  MG— SD/PMB  Directorate  of  Base 

Contracts.  Los  Angeles  AFS,  P.O.  Box 

92960.  Worldway  Postal  Center,  Los 

Angeles.  CA  90009 
F04698,  RB— AFPRO.  Rockwell  International 

Corp..  Anaheim.  3370  Miraloma  Ave.. 

Anaheim.  CA  92803 
FD4699.  Q5— Sacramento  ALC/PMK,  Base 

Contracting.  McClellan  AFB.  CA  95652 
F04700.  Q2— AFFTC  Base  Contracting, 

Edwards  AFB,  CA  93523 
F04701.  TB— SD(C).  Los  Angeles  AFS,  P.O. 

Box  92960,  Worldway  Postal  Center.  Los 

Angeles.  CA  90009 
F04702— 1352  Audiovisual  Squadron  (MAC). 

Norton  AFB,  CA  92409-5439 
F04703,  R8— Western  Space  and  Missile 

Center  (C),  Vandenberg  AFB.  CA  93437 
F04704.  R9— Ballistic  Missiles  Office  (C). 

Norton  AFB.  CA  92409 
F04705,  RT— Det  a  2762  Logistics  Sq.  Special 

[AFLC).  Norton  AFB,  CA  92409 
FD47ia  TC— AFPRO.  McDonnell  Douglas 

Corporation,  Douglas  Aircraft  Company, 

Long  Beach,  CA  90646 
F04720.  RD— AFCMD  OL-AD.  AF  Plant  42. 

2503  East  Avenue  P.  Palmdale.  CA  93550 
F04735.  UE— Det  51,  Sacramento  Air  Logistics 

Center,  OL  Norton  AFB.  CA  92409 
F05600.  5P— Lowry  AFR  CO  80230 
F05604,  SX— 1014  Contracting  Squadron. 

Peterson  AFB.  CO  80914 
F05611.  5Q— USAF  Academy,  CO  80640 
P05617.  RE— AFPRO,  Martin  Marietta. 

Aerospace  (Denver  Div.).  P.O.  Box  179. 

Denver,  CO  80201 
F0670a  T5— AFPRO,  Pratt  k  Whitney,  OL/ 

AA.  Commercial  Products  Division.  East 

Hartford.  CT  06108 
F07603,  5R— Dover  AFB,  DE  19901 
F08602,  5S— MacDill  AFB,  FL  33608 
F08606.  RG— Eastern  Space  and  Missile 

Center  (C).  Patrick  AFB,  FL  32925 
F08620.  5T— Hurlburt  FLD.  FL  32544 
F08621.  5U— Homestead  AFB.  FL  33039 
F08635,  RH— AD(C),  Eglin  AFB,  FL  32542 
F08637.  5V— Tyndall  AFB,  FL  32401 
F08650.  T]— Eastern  Space  and  Missile 

Center  (Base  Contracts).  Patrick  AFB.  FL 

32925 
F086S1.  Q3— AD,  Directorate  of  Base 

Contracts,  Eglin  AFB.  FL  32542 
F08675.  T2— AFPRO,  Pratt  A  Whitney. 

Government  Products  Division.  West  Palm 

Beach.  FL  33402 
F09603,  RJ.  RR— Warner  Robins  ALC/PM, 

Robins  AFB,  GA  31096 
F09604,  RU— Det  8.  2762  Logistics  Sq.  Special 

(AFLC),  Robins  AFB,  GA  31098 
F09607,  5W— Moody  AFB,  GA  31601 
F09609,  5X— Dobbins  AFB.  GA  30060 
F09632.  RK— AFPRO.  Lockheed-Georgia  Co.. 

Marietta.  GA  30063 
F09634.  5Y— AFRES.  Robins  AFB.  GA  31098 
F09650,  Q6— Warner  Robins  ALC/PMK,  Base 

Contracting,  Robins  AFB.  GA  31098 
F10603.  5Z— Mountain  Home  AFB,  ID  83648 
Flie02.  6A— Chanute  AFB.  IL  61808 


F11603.  6B— Chicago  O  Hare  Intl  Airport. 

Chicago.  IL  60666 
F11623.  6C— Scott  AFB.  IL  62225 
F11624,  UD— TSPMO/PGZ,  Scott  AFB,  IL 

62225 
F11626,  RL— HQ  MAC/LGC.  Scott  AFR  IL 

62225 
F11628.  RM— HQ  AFCC(C).  Scott  AFB.  IL 

62225 
F12617.  6D— Grissom  AFB.  IN  46971 
F14614.  6E— McConnell  AFB.  KS  67221 
F14615.  RP— AFPRO  Boeing  Military  Airplane 

Company.  3601  South  Oliver  Street. 

Wichita.  KS  67210 
F16600,  6F— England  AFB,  LA  71301 
Fl6e02,  6G— Barksdale  AFB.  LA  71110 
F17600,  6H— Loring  AFB,  ME  04751 
F18400.  S2— AFPRO,  Westinghouse  Electric 

Corp.,  PO  Box  1693.  Baltimore.  MD  21203 
FiaeoO.  R(^ HQ,  AFSG  Andrews  AFB  (C). 

Washington.  DC  20334 
F18601,  4D — Information  Systems  Group, 

Washington.  DC  20330-5040 
F19617— Westover  AFB.  MA  01022 
F19620.  SQ— AFPRO,  AVCO,  201  Lowell 

Street.  Wilmington.  MA  01887 
F19628.  RS— ESD.  Hanscom  AFB  (C),  MA 

01731 
F19630,  RV— AF  Computer  Acquisition 

Center,  AFCAC/PK  (C),  Hanscom  AFB. 

MA  01731 
F19650.  SH— Base  Contracts  Directorate. 

ESD.  Hanscom  AFB.  MA  01731 
F20603.  6|— Wurtsmith  AFB.  MI  48753 
F20613.  6L— K.I.  Sawyer  AFB.  MI  49843 
F21611.  6N— Minneapolis-St  Paul  Intl 

Airport.  St.  Paul.  MN  55417 
F22e00.  RC— Keesler  AFB.  MS  39534 
F22e08,  6Q— Columbus  AFB,  Q  MS  39701 
F2360a  6R— Whiteman  AFB.  MO  65305 
F23608,  6S — Base  Contracting  Division. 

Richards-Gebaur  AFB,  MO  64030 
F24604.  6T— Malmstrom  AFB,  MT  59402 
F24607— Glasgow  AFB,  MT  59231 
F25600,  6U— Offutt  AFB,  NE  68113 
F25606,  TD— HQ  SAC/LGC,  Offutt  AFB.  NE 

66113 
F26600,  S4— Nellis  AFB,  NV  89191 
F27604,  R5— Pease  AFB.  NH  03801 
F28609.  6V— McGuire  AFB.  NJ  08641 
F29601.  RW— Kirtland  Contracting  Center 

(PKR),  Kirtland  AFB.  NM  87117 
F29605,  6W— Cannon  AFB.  NM  88101 
F29650.  R3 — Kirtland  Contracting  Center 

(PKB).  Kirtland  AFB.  NM  87117 
F29651.  6X— Holloman  AFB,  NM  88330 
F30e02,  RX— RADC  (C).  Griffiss  AFB.  NY 

13441 
F30617.  6Y— Niagara  Falls  Intl  Airport.  NY 

14304 
F30625,  ST— AFPRO,  AIL.  Eaton  Corporation. 

AIL  Div..  Comae  Road,  Deer  Park.  NY 

11729 
F30635.  S3— Griffiss  AFB.  NY  13441 
F30636.  6Z— Plattsburgh  AFB,  NY  12903 
F30669.  R7— AFPRO  Fairchild  Republic  Co.. 

Farmingdale.  NY  11735 
F31801,  BU— Pope  AFB,  NC  28308 
F31610.  BW— Seymour  Johnson  AFB.  NC 

27530 
F32604.  BX— Minot  AFB.  ND  58705 
F32606.  BY— Grand  Forks  AFB.  ND  58205 
F33600.  RZ— 2750  ABW/PMA  &  PMT.      -     . 

WPAFB.  OH  45433 
F33601,  Q7— 2750  ABW/PMB.  Base 

Contracting.  WPAFB,  OH  45433 


F33606.  WP— AFLC  Logistics  Management 

Center/LDK,  WPAFB.  OH  45433 
F33615.  SG— ASD/PMR.  Directorate  of  R&D 

Contracting.  WPAFB.  OH  45433 
F33617,  BZ— Rickenbacker  AFB.  OH  43217 
F33620,  SN— AFPRO.  Rockwell  International. 

North  American  Aircraft  Operations  OL/ 

AB,  4300  E.  Fifth  Avenue,  Columbus.  OH 

43216 
F33630.  Cl — Youngslown  Municipal  Airport, 

Vienna.  OH  44473 
F33654.  SB— AFPRO.  General  Electric 

Company.  Evendale.  OH  45215 
F33657,  SC— ASD  (C),  WPAFB,  OH  45433 
F33659,  Q6— Aerospace  Guidance  & 

Metrology  Center,  Newark  AFS,  OH  43055 
F33661— AFCMC,  WPAFB.  OH  45433 

(With  the  Following  Codes  for  Each 
Detachment) 

MJ— Det  33,  AF  Contr.  Maint.  Center,  APO 

New  York,  NY  09667 
QY— Det  3a  AF  Contr.  Maint.  Center,  APO 

New  York,  NY  09253 
SS— Det  la  AF  Contr.  Maint.  Center  APO 

New  York.  NY  09633 
SU— Det  19.  AF  Contr.  Maint.  Center  APO 

New  York,  NY  09285 
S8 — AFLC  Logistics  Support  Grup.  Suadi 

Arabia  AFCMC  OU  APO  New  York,  NY 

09616 
SV— Det  17,  AF  Contr.  MainL  Center,  APO 

New  York,  NY  09378 
Rl— Det  28,  AF  Contr.  Maint.  Center.  APO 

San  Francisco,  CA  96259 

(End  of  AFCMC  Detachments  f 
F33700.  S7— HQ  Acquisition  Logistics 

Division  (AFLC),  WPAFB,  OH  45433 
F34<i00,  C2— Vance  AFB,  OK  73701 
F34eoi,  SD,  TA,  TG—  Oklahoma  City  ALC/ 

PM,  Tinker  AFB,  OK  73145 
F34608,  TF — Engineering  Installation  Center, 

Oklahoma  City  AFS,  OK  73145 
F34612,  Alt  us  AFB,  OK  73523 
F34650,  Q9— Oklahoma  City  ALC/PMK.  Base 

Contracting,  Tinker  AFB.  OK  73145 
F35610,  C4— Kingsley  Field,  Klamath  Falls, 

OR  97601 
F36629.  C7— Greater  Pittsburgh  Airport, 

Pittsburgh,  PA  15231 
F36700.  C8— Willow  Grove  Air  Reservt 

Facility,  Willow  Grove,  PA  19090 
F36701,  SF— AFPRO,  General  Electric 

Company,  Re-Entry  and  Environmental 

Systems  Division  and  Space  Division,  P.O. 

Box  8555,  Philadelphia.  PA  19101 
F38601,  C9— Shaw  AFB,  SC  29152 
F38604,  T3— USCENTAF  Purchasing  Office, 

USCENTAF/LGCD,  Shaw  AFB.  SC  29152 
F38606,  CA— Myrtle  Beach  AFB,  SC  29577 
F38610,  CR— Charleston  AFB.  SC  29404 
F39601.  CT— Ellsworth  AFB.  SD  57706 
F40600,Q4— AEDC  (C).  Arnold  AFS,  TN  37389 
F40650,  Dl— Base  Contracting  Div  (AEDC), 

Arnold  AFS.  TN  37389 
F41608.  SA.  QU— San  Antonio  ALC/PM. 

Kelly  AFB,  TX  78241 
F41612.  D4— Sheppard  AFB,  TX  76311 
F41613.  D5— Carswell  AFB,  TX  76127 
F41614,  E2— Goodfellow  AFB.  TX  76901 
F4162a  FJ— Reese  AFB,  TX  79489 
F41621.  SJ- Electronic  Security  Command/ 

LGC  San  Antonio,  TX  78243-5000 
F41650— San  Antonio  ALC/PMK,  Base 

Contracting.  Kelly  AFB.  TX  78241-5320 
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F41652,  E5— Dyess  AFB.  TX  79607 
F41685,  R6— Laughlin  AFB,  TX  78840 
F41687.  E9— Bergstrom  AFB,  TX  78743 
F416e9,  SK— 3303  Contracting  Squadron  (C), 

Randolph  AFB,  TX  78150 
F41695.  SL,  TH— AFPRO.  General  Dynamics, 
P.O.  Box  371.  Ft.  Worth  Division,  Fort 
Worth,  TX  76101 
F41B00,  T9 — San  Antonio  Contracting  Center. 

P.O.  Box  8218,  San  Antonio.  TX  78208 
F41999— AFNAF  Purchasing  Ofrice,  HQ 
AFMPC/DPMSK.  BIdg  499D,  3rd  Floor, 
Randolph  AFB.  TX  78150-6001 
F42600,  QP  SY— Ogden  ALC/PM,  Hill  AFB, 

UT  84056 
F42650,  R2— Ogden  ALC/PMK,  Base 

Contracting,  Hill  AFB.  UT  84056 
F42651,  R6— AFPRO,  Thiokol  Corporation, 

Box  524,  Brigham  City,  UT  84302 
F44600,  F'3— Ungley  AFB,  VA  23665 
F44650,  Ql — MOO  Contracting  Squadron. 

Langley  AFB,  VA  23665 
F45603.  F5— McChord  AFB,  WA  98438 
F45613.  F8— Fairchild  AFB,  WA  99011 
F45632,  SP— AFTOO,  Boeing  Company.  P.O. 

Box  3707,  Seattle,  WA  98124 
F47606.  G7— Gen.  Billy  Mitchell  Field.  300 

College  Ave.,  Milwaukee,  WI  53207 
F48608,  G9— F.E.  Warren  AFB,  WY  82001 
F49620.  SE— AFOSR  (C),  Boiling  AFB,  DC 

20332 
F49642,  |1— Washington  Area  Contracting 
Center,  Andrews  AFB,  Washington,  DC 
20331 
F61040,  Ml— 1605  Militar>'  Airiift  Support 

Wing,  APO  New  York,  NY  09406 
F61051— USDAO,  American  Embassy,  APO 

New  York,  NY  09667 
F6106O— USDAO,  American  Embassy,  Sofia, 

Bulgaria 
F61080— USDAO,  American  Embassy, 

Prague,  Czechoslovakia 
F61100— USDAO.  American  Embassy,  APO 

New  York,  NY  09170 
F61101,  Tl— USAFE  Contracting  Region- 
Denmark,  Det  8,  7000  Contr.  Sq.,  APO  New 
York,  NY  09170 
F61130— USDAO.  American  Embassy. 

Helsinki,  Finland 
F61171— USDAO,  American  Embassy,  APO 

New  York,  NY  09223 
F61173,  Nl— USAFE  Contracting  Region- 
Greece,  Det  7,  7000  Contr.  Sq.,  APO  New 
York,  NY  09223 
F61180— USDAO,  American  Legation, 

Budapest,  Hungary 
F61 210— USDAO,  American  Embassy.  APO 

New  York.  NY  09794 
F61211,  N9— USAFE  Contracting  Region- 
Italy,  Det  6,  7000  Contr.  Sq.,  APO  New 
York,  NY  09293 
F61214,  U9— USAFE  Contracting  Office,  OL  A 
Det  6.  7000  Contr.  Sq.,  APO  New  York,  NY 
09240 
F61250,  TP— USAFE  Contracting  Office,  OL  B 
Det  6,  7000  Contr.  Sq.,  APO  New  York.  NY 
09694 
F61280— USDAO,  American  Embassy,  APO, 

New  York.  NY  09159 
F61270— USDAO,  American  Embassy,  APO 

New  York,  NY  09085 
F61271,  T8— USAFE  Contracting  Office.  OL  A 
Det  &,  7000  Contr.  Sq..  APO  New  York.  NY 
09085 
F61280— USDAO,  American  Consulate  Gen., 
APO  New  York,  NY  09757 


Fei290— USDAO,  American  Embassy,  APO 

New  York,  NY  09678 
F61301— USDAO,  American  Embassy, 

Bucharest,  Rumania 
F61308,  W3— DSAFE  Contracting  Region- 
Spain,  Det  S,  7000  Contr.  Sq.,  APO  New 

York,  NY  09283 
F61310— USDAO,  American  Embassy,  APO 

New  York,  NY  09285 
F61354,  W8— TUSLOG  Det  118/LGC,  APO 

New  York,  NY  09224 
F61355,  T4— HQ  TUSLOG/LGC,  APO  New 

York,  NY  09254 
F61358,  W9— TUSLOG  Det  10/I>GC,  APO 

New  York,  NY  09289 
F61503,  UC— 435  TAW/LGC,  APO  New  York. 

NY  09057 
F61504,  T6— 7350  ABG.  APO  New  York,  NY 

09611 
F61517.  UF— USAFE  Contracting  Region— 

EIFEL,  Det  3,  7000  Contr.  Sq.,  APO  New 

York,  NY  09132 
F61519,  R4— 50  TFW/LGC.  APO  New  York. 

NY  09109 
F61521,  UH— USAFT;  Contracting  Region— 

Rheinland.  Det  2.  7000  Contr.  Sq.,  APO 

New  York,  NY  09012 
F61546,  UJ— USAFE  Contracting  Center,  Det 

1,  7000  Contr.  Sq..  APO  New  York.  NY 

09633 
F61560.  4C— AFLC  Logistics  Support  Group- 
Europe.  APO  New  York.  NY  09012 
F61700.  TM— USAFE  Contracting  Office.  OL 

A  Det  9.  7000  Contr.  Sq..  APO  New  York, 

NY  09150 
F61708,  UK— USAFE  Contracting  Region- 
Thames  Valley.  Det  9,  7000  Contr.  Sq..  APO 

New  York,  NY  09194 
F61712,  UM— 81  TFW/LGC.  APO  New  York, 

NY  09755 
F61730,  UQ— 10  TFW/LGC,  APO  New  York, 

NY  09238 
F61775,  UV— USAFE  Contracting  Region- 
UK,  North,  APO  New  York,  NY  09179 
F61815,  T7— 32  TFS/LGC,  APO  New  York, 

NY  09292 
F61817,  UW— USAFE  Contracting  Office,  OL 

A  Det  5,  7000  Contr.  Sq.,  APO  New  York, 

NY  09206 
F61910,  WJ- USAFE  Contracting  Office,  OL 

A  Det  3,  7000  Contr.  Squadron/LGC,  APO 

New  York,  NY  09188 
F62032— U.S.  Military  Training  Mission 

(Saudi  Arabia).  APO  New  York.  NY  09616 
F62088— John  Hay  Air  Base.  APO  San 

Francisco,  CA  96298 
F62321.  RA— PACAF  Contracting  Center, 

Okinawa,  APO  San  Francisco,  CA  96239 
F62509,  QZ— Misawa  AB,  APO  San 

Francisco,  CA  96519 
F62562,  SW— PACAF  Contracting  Center, 

Japan,  APO  San  Francisco,  CA  96328 
F62600— 5DSCS.  APO  San  Francisco,  CA 

96287 
F63197,  UX— USAFE  Contracting  Office,  OL 

A  Det  7,  7000  Contr.  Sq.,  APO  New  York, 

NY  09291 
F64133,  WC— Andersen  AFB,  APO  San 

Francisco,  CA  96334 
F64605,  TN— PACAF  Contracting  Center, 

Hawaii,  Hickam  AFB,  HI  96853 
F64608 — Pacific  Communications  Division, 

Hickam  AFB,  HI  96853 
F64620,  SZ— CINCPACAF/LGC,  Hickam 

AFB,  HI  96853 
F64719,  TK— PACAF  Contracting  Center, 

Philippines,  APO  San  Francisco,  CA  96274 


F65501,  WF— Elmendorf  AFB  AK  99506 
F65503,  WH— Eielson  AFB,  AK  99702 
F65517,  QN— HQ  AAC/LGC  Elmendorf  AFB. 

AK  99506 
F66501— 24th  Composite  Wing,  Howard  Attj, 

Panama  34001 

Defense  Logistics  Agency 

DLAHOO,  YK— HQ,  Defense  Logistics  Agency, 

Contracting  Directorate,  Cameron  Station, 

Alexandria,  VA  22314 
DLAOOl,  TR — ^Defense  Logistics  Services 

Center,  50  North  Washington  Su^et,  Battle 

Creek,  MI  49016 
DLA002,  TS— Defense  Industrial  Plant 

Equipment  Center,  Defense  Depot 

Memphis,  TN  38114 
DLA003,  TT— Defense  Depot  Ogden,  Ogden. 

UT  84401 
DLA004,  TU— Defense  Depot  Memphis, 

Memphis,  TN  38115 
DLA005,  TV— Defense  Depot  Tracy,  Tracy, 

CA  95376 
DLAOOO,  Wl— Defense  Logistics  Agency 

Admin.  Support  Center,  Cameron  Station. 

Alexandria,  VA  22314 
DLAlOO,  TW— Defense  Personnel  Support 

Center.  Directorate  of  Clothing  &  Textiles. 

2800  South  20th  Street,  Philadelphia,  PA 

19101 
DLA120,  TX— Defense  Personnel  Support 

Center,  Directorate  of  Medical  Materiel, 

2800  South  20th  Street,  Philadelphia.  PA 

19101 
DLA13H.  UE— Defense  Personnel  Support 

Center.  Directorate  of  Subsistence.  2800 

South  20th  Street.  Philadelphia.  PA  19101 
DLA132.  US— Defense  Subsistence  Office, 

Kansas  City.  601  E.  12fh  Street  Room  1768. 

Kansas  City,  MO  64106 
DLA135.  W4— Defense  Subsistence  Office, 

New  Orleans.  4400  Dauphine  Street,  New 

Orieans,  LA  70146 
DLA136,  W5— Defense  Subsistence  Office, 

Cheatham,  Cheatham  Annex,  BIdg  113, 

Williamsburg.  VA  23185 
DLA137,  we— Defense  Subsistence  Region. 

Pacific,  2155  Mariner  Square  Loop, 

Alameda,  CA  94501 
DLA139,  U6— Defense  Subsistence  Region, 

Europe,  APO  New  York,  NY  09052 
DLA140,  W7 — Defense  Personnel  Support 

Center  (Installation  Support).  2800  South 

20th  Street,  Philadelphia,  PA  19101 
DLA200,  XI— Defense  Property  Disposal 

Service,  Federal  Center,  Battle  Creek,  Ml 

49016 
DLA400,  TY— Defense  General  Supply 

Center,  Richmond.  VA  23297 
DLA410.  XH— Defense  General  Supply 

Center.  Base  Support  Branch,  Richmond, 

VA  23297 
DLA420.  XK— Defense  General  Supply 

Center,  Educational  Supplies  Branch. 

Richmond,  VA  23297 
DLA500,  TZ,  YQ— Defense  Industrial  Supply 

Center,  700  Robbins  Avenue.  Philadelphia, 

PA  19111 
DLA600,  UA— Defense  Fuel  Supply  Center, 

Cameron  Station,  Alexandria,  VA  22314 
DLA700,  UB— Defense  Construction  Supply 

Center,  Columbus,  OH  43215 
DLA710,  YL— Defense  Construction  Supply 

Center,  Commercial  Services  &  Supplies 
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Branch.  Contracting  Division  II.  Columbus. 
OH  43215 
DLA720,  YM— Defense  Construction  Supply 
Center.  Wood  Products  Branch. 
Contracting  Division  I,  Columbus.  OH 
43215 
DLA8AC.  UG— IKASMA.  Santa  Ana.  34 
Civic  Center  Plaza.  P.O.  Box  C  12700.  Santa 
Ana.  CA  92712 
DLA8AG,  Z3— DCASPRO,  Aero.  Route  7,  Box 

40,  Lake  City.  FL  32055 
DLA8AL.  Yl— DCASMA.  Atlanta.  80S 

Walker  Street.  Marietta,  GA  30060 
DLA8AT.  UL— DCASR.  Atlanta,  805  Walker 

Street,  Marietta,  GA  30060 
DLA8BA,  UN— DCASMA.  Birmingham.  908 

South  20th  Street.  Birmingham,  AL  35256 
DLA8BC,  UP— DCASMA.  Bridgeport,  181 

Middle  Street,  Bridgeport,  CT  06606 
DLA8BL.  Y4— DCASPRO  AVCO  Lycoming 

Division.  550  South  Main  Street.  Stratford, 

CT  06497 
DLA8BM,  UR— DCASMA,  Baltimore,  300  East 

Joppa  Road,  Towson,  MD  21204 
DLA8BN,  US— DCASPRO,  Western  Electric 

Company,  204  Graham  Hopedale  Road, 

Burlington,  NC  27215 
DLA8BP,  UT— DCASR,  Boston.  495  Summer 

Street,  Boston,  MA  02210 
DLA8BS,  Y3— DCASMA,  Boston,  495  Summer 

Street,  Boston,  MA  02210 
DLA8BT,  UU— DCASPRO,  Bendix  Corp.. 

Route  46.  Teterboro.  N]  07608 
DLA8BU.  XC— DCASMA,  Buffalo.  1103 

Federal  Building.  Ill  W.  Huron  Street, 

Buffalo,  NY  14202 
DLA8BV,  YT— DCASPRO,  GE,  Buriington, 

[.akeside  Avenue,  Burlington,  VT  05402 
DLA8CD.  UZ— DCASMA,  Cedar  Rapids.  4333 

Edgewood  Road,  N.E..  Cedar  Rapids,  lA 

52402 
DLA8CH,  UY— DSCASR.  Chicago,  OHare 

International  Airport.  P.O.  Box  66475. 

Chicago.  IL  60666 
DLA8CU  VB— DCASR,  Cleveland,  Anthony  J. 

Celebrezze  Federal  Bldg..  1240  East  Ninth 

Street,  Cleveland,  OH  44199 
DLA8CN,  Y5— DCASMA,  Cleveland, 

Anthony  ).  Celebrezze  Federal  Bldg..  1240 

East  Ninth  Street.  Cleveland,  OH  44199 
DLA8CO,  X6— DCASPRO,  Goodyear 

Aerospace,  c/o  Goodyear  Aerospace  Corp., 

1210  Massillon  Road.  Akron.  OH  44305 
DLA8CS,  VE— DCASPRO.  General 

Dynamics.  5001  Kearny  Villa  Road.  P.O. 

Box  80847.  San  Diego.  CA  92138 
DLA8DA.  VG— DCASR.  Dallas,  1200  Main 

Street,  Dallas,  TX  75202-4399 
DIj^BDB,  Z7— DCASMA.  Dallas.  P.O.  Box 

50500.  Dallas,  TX  75250-5050 
DLA8DC.  VH— DCASMA.  San  Diego.  Bldg.  4. 

AF  Plant  19.  4297  Pacific  Coast  Highway. 

San  Diego.  CA  92110 
DLA8DD,  U+-DCASPRO.  Rockwell 

International  Corporation.  870  Presidential 

Drive,  Richardson,  TX  75081 
DLA8DM,  Y7— DCASMA,  Detroit,  McNamara 

Federal  Bldg..  477  Michigan  Avenue, 

Detroit.  Ml  48226 
DLA8DN,  VK— DCASMA,  Denver,  701  West 

Hampden  Ave..  Suite  E-3210,  Englewood, 

CO  81054 
DLA8DP.  VL— DCASMA,  Dayton,  c/o 

Defense  Electronics  Supply  Center,  Bldg.  1, 

1502  Wilmington  Pike,  Dayton,  OH  45401 


DLA8EC,  YP— DCASMA,  Chicago,  OHare 
International  Airport,  6400  N.  Manneheim 
Road,  P.O.  Box  66911.  Chicago,  IL  60666 
DLA8FU  VN— DCASPRO,  ITT,  Defense 
Space  Group,  500  Washington  Avenue. 
Nutley.  NJ  07110 
DLA8FS.  VR— DCASPRO,  FMC,  1125 
Coleman  Avenue,  P.O.  Box  367,  San  Jose, 
CA  95103 
DLA8FT,  Y2— DCASPRO.  Ford  Aeronutronic 
Div..  Admin  Bldg.  Rm  307,  Ford  Road, 

Newport  Beach,  CA  92660 
DLA8GD,  YB— DCASPRO,  Gould,  18901 

Euclid  Avenue,  Cleveland,  OH  44117 
DLA8CL  VV— DCASPRO,  General  Electric, 

1100  Western  Avenue  (27753).  Lynn,  MA 

01910 
DLA8GM,  VW— DCASMA,  Grand  Rapids, 

Riverview  Center  Bldg..  678  Front  Street, 

N.W..  Grand  Rapids.  MI  49504 
DLA8GN.  VX— DCASMA.  Garden  City,  605 

Stewart  Avenue.  Garden  City.  LI,  NY  11530 
DLA8HB,  WA— DCASPRO.  Hayes,  Hayes 

International  Corporation,  P.O.  Box  2583. 

Birmingham.  AL  35202 
DLA8HC,  WB— DCASMA,  HaMford,  96 

Murphy  Road.  Hartford.  CT  06114 
DLAeHD.  WC— DCASPRO,  Singer.  1225 

McBride  Avenue,  Little  Falls,  NJ  07424 
DLA8HE.  Z2— DCASPRO,  Hayes  (Dothan). 

Napier  Field,  Dothan.  AL  36301 
DLA8HM,  WD— DCASPRO,  Honeywell,  2701 

Fourth  Avenue  South.  Minneapolis,  MN 

55408 
DLA8HR,  Z9— Hawaii  Residency  (DCASMA- 

SF),  Federal  Building,  Room  4115.  300  Ala 

Moana  Blvd..  Honolulu.  HI  96813 
DLA8HS.  XT— DCASPRO,  Hamilton 

Standard.  Bradley  Field,  Windsor  Locks. 

CT  06096 
DLA8HU.  XG— DCASPRO,  Hughes  Aircraft 

Company,  Ground  Systems  Croup,  Bldg. 

600.  Mail  Station  B104,  P.O.  Box  3310. 

Fullerton,  CA  92634 
DLA8IJ,  WG— DSCASMA,  Indianapolis. 

Building  1.  Finance  Center.  Fort  Benjamin 

Harrison.  Indianapolis.  IN  46249 
DLA8JIC  Z6— DCASPRO.  CMC  Detroit. 

Diesel  Allison,  2001  South  Tibbs  Avenue, 

Indianapolis,  I.N  46241 
DLASJL.  X2— DCASPRO,  Magnavox,  1616 

Directors  Row,  Fort  Wayne,  IN  46808 
DLA8KA,  XY— DCASPRO.  Kaman  Aerospace 

Corp.,  Old  Windsor  Road,  Bloomfield,  CT 

06002 
DLA8LA.  WL— DCASR,  Los  Angeles,  11099 

South  La  Cienega  Blvd..  P.O.  Box  45011.  Los 

Angeles,  CA  90045 
DLA8LB,  WM— DCASPRO,  Litton,  20812 

Ventura  Blvd.,  Woodland  Hills,  CA  91364 
DLA8LC.  Y8— DCASMA.  Inglewood,  9920 

South  La  Cienega  Blvd.,  Inglewood,  CA 

90301 
DLA8LT.  WN— DCASPRO.  E-Systems.  Inc., 

P.O.  Box  379.  Greenville.  TX  75401 
DLA8MB,  VI— DCASPRO,  Harris-Melbourne, 

1465  Clearmont  Street,  N.E.,  Palm  Bay, 

Florida  32905-4017 
DLA8MC.  V2— DCASPRO,  Rockwell 

Intemational-MSD,  P.O.  Box  1367,  Duluth, 

GA  30136-4099 
DLA8MF,  QF— DCASMA.  San  Juan.  P.O.  Box 

34167,  Ft,  Buchanan.  PR  00934 
DLA8MH,  X»-DCASPRO,  McDonnell 

Douglas.  Astronautics  Co..  West.  5301 

Bolsa  Avenue.  Huntington  Beach.  CA  92047 


DLA8MM.  XL— DCASPRO  Martin  Marietta 
Aerospace  Orlando,  P.O.  Box  5837,  Mail 
Point  49,  Oriando.  FL  32855 
DIJ\8MN,  WQ— DCASMA,  Twin  Cities,  2305 

Ford  Parkway,  St.  Paul.  MN  55116 
DIJ\8MW,  WR— DCASMA,  Milwaukee. 
Henry  S.  Reuss  Federal  Plaza,  Suite  340. 
310  W.  Wisconsin  Avenue,  Milwaukee,  WI 
53203 
DLA8NC,  WV— DCASMA,  Ottawa,  24th 

Floor  Journal  Towers  South,  365  Laurier 

Avenue  West,  Ottawa.  ON,  Canada 

K1A0S5 
DLA8NF,  WW— DCASMA,  Orlando,  3555 

Miiguire  Blvd.,  Orlando,  FL  32803 
DLA8NH.  YS— DCASPRO.  Sanders 

Associates.  Inc.,  Daniel  Webster  Highway 

South.  Nashua.  NH  03061 
DLA8NJ.  WT— DCASMA,  Springfield,  240 

Route  22,  Springfield,  NJ  07081 
DLA8NL.  Zl— DCASMA.  New  OHcans,  13800 

Old  Gentilly  Highway,  Bldg.  350,  P.O.  Box 

29283.  New  Orleans.  LA  70189 
DLA8NM.  YR— DCASPRO,  IBM,  Route  17C 

Owego,  NY  13827 
DLA8NN,  YN— DCASPRO,  PRD  Electronics, 

6801  Jericho  Turnpike,  Syosset,  NY  11791 
DLA8NY,WU— DCASR.  New  York,  201 

Varick  Street,  New  York,  NY  10014 
DLA8NZ,  Y9— DCASMA,  New  York,  201 

Varick  Street,  New  York,  NY  10014 
DI.A8PA,  WY— DCASMA,  Phoenix,  3800 

North  Central  Avenue.  Phoenix.  AZ  85012 
DLA8PH,  XA— DCASR,  Philadelphia,  P.O, 

Box  7478,  Philadelphia.  PA  19101 
DLA8PL,  X3— DCASMA,  Philadelphia,  P.O. 

Box  7699.  Philadelphia.  PA  19101 
DLA8PM,  XB— DCASPRO,  IBM  Manassas. 

9500  Godwin  Drive,  Manassas,  VA  22110 
DLA8PP.  XD— DCASMA,  Pittsburgh,  1626 

South  Federal  Bldg.,  1000  Liberty  Avenue. 

Pittsburgh,  PA  15222 
DLA8PR,  X7— DCASPRO,  RCA,  Ma  me 

Highway  and  Borton  Landing  Road. 

Moorestown,  NJ  08057 
DLA8PW,  XE— DCASPRO,  Ford  Aerospace, 

3939  Fabian  Way,  Palo  Alto,  CA  94303 
DLA8RB,  XF— DCASPRO.  Raytheon,  Spencer 

Ixiboratory.  Wayside  Avenue,  Burlington, 

MA  01803 
DLA8RP,  XM— DCASMA.  Reading.  45  South 

Front  Street.  Reading.  PA  19602 
DLA8RS.  X4— DCASPRO.  Rockeldyne.  6633 

Canoga  Avenue.  Canoga  Park,  CA  91304 
DLA8SA,  XN— DCASMA,  San  Antonio,  615 

E.  Houston.  San  Antonio,  TX  78294 
DLA8SD,  X8— DCASPRO,  Sundstrand,  P.O. 

Box  5066,  Rock  ford,  IL  61125 
DLA8SF,  XR— DCASMA,  San  Francisco,  1250 

Bayhill  Drive.  San  Bruno,  CA  94066 
DLA8SK,  XQ— DCASPRO,  Singer-Link, 

Kiriland  Plant,  Binghamton,  NY  13902 
DLA8SL,  XS— DCASR,  St.  Louis,  1136 

Washington  Avenue,  St.  Louis,  MO  63101 
DLA8SN,  XU— DCASMA.  Syracuse,  U.S. 

Courthouse  &  Federal  Bldg.,  Syracuse.  NY 

13260 
DLA8ST.  X5— DCASMA,  St.  Louis.  1136 

Washington  Avenue.  St.  Louis,  MO  63101 
DLA8SW,  XW— DCASMA.  Seattle,  Bldg.  5D, 

Naval  Station  Center,  Seattle,  WA  98115 
DLA8SY,  XX— IX:ASPR0,  GTE 

Communications  Products  Corporation.  360 

First  Avenue,  Needham,  MA  02194 


Federal  Register  /  Vol.  5J,.:No.  246  /Tuesday.  Deeember23«.  3986  /'JUiIes  and  Regulations      46519 


DLA8TC,  YF— DCASPRO,  Teledyne  CAE  c/o 
Teledyne  Continental  Aviation  and 
Engineering,  1330  Laskey  Road,  Toledo.  OH 
43612 

DLA8TE,  XZ— DCASPRO.  Texas 
Instruments,  P.O.  Box  226015.  MS  256, 
Dallas,  TX  75226 

DLA8TO,  U3— DCASPRO.  McDonnell 
Douglas/Rockwell.  2000  North  Memorial 
Drive.  Tulsa.  OK  74115 

DLA8VC.  YC— DCASMA.  Van  Nuys.  6230 
Van  Nuys  Blvd..  Van  Nuys.  CA  91408 

DLA8WK.  YD— DCASMA.  Wichita.  Wichita 
Mid-Continent.  Airport  Terminal  Bldg., 
Wichita.  KS  67209 

DLA8WR.  YH— DCASPRO.  Williams 
International  Corp.,  2280  West  Maple  Road. 
Walled  Lake.  MI  48088 

DLA8WS,  YG— DCASPRO,  Westinghouse. 

Hendy  Avenue,  Sunnyvale,  CA  94088. 
DLA8WT,  Za-DCASPRO.  Grumman 

Aerospace  Corp.,  Stuart,  FL  33494 
DLA8WIJ.  V A— DCASPRO,  Northrop  DSD, 

600  Hicks  Road.  Rolling  Meadows.  IL 

60008-1098 

DLA8WV.  VD— DCASPRO.  AM  General.  701 
W.  Chippewa  Avenue,  South  Bend.  IN 
46614-3711 

DLAgoO.  UD— Defense  Electronics  Supply 
Center.  1507  Wilmington  Pike,  Dayton,  OH 
46444 


DLA910— Defense  Electronics  Supply  Center. 
Base  Contracting  Section.  1507  Wilmington 
Pike.  Dayton.  OH  45444 

Defense  Mopping  Agency 

DMA600— Defense  Mapping  Agency,  Bldg.  56. 
U.S.  Naval  Observatory,  Washington,  DC 
20305-3000 

DMAeSO-^Defense  Mapping  Agency,  Inter- 
American  Geodedic  Survey.  Port  Sam 
Houston,  TX  78234-5000 

DMA700 — Defense  Mapping  Agency, 
Aerospace  Center,  3200  South  Second 
Street,  St.  Louis,  MO  63118-3399 

DMA800.  Y2:— Defense  Mapping  Agency, 
Hydrographic/Topographic  Center.  6500 
Brooks  Lane.  Washington.  VC  20315-0030 

DMA920— Director,  DMA  Distribution 
Center,  Clearfield,  UT  84016-1292 

Defense  Communications  Agency 

DCAlOO — Defense  Communications  Agency, 
Washington,  DC  20305 

DCA200 — Defense  Communications  Agency, 
Defense  Commercial  Communications 
Office,  Scott  AFB,  IL  62225 

DCA300— DECCO-PAC  1164  Bishop  Street, 
Honolulu,  HI  96813 

DC;A400— DECCO-EUR,  APO  New  York.  NY 
0913O 


Defense  Nuclear  Agency 

DNAOOl,  8Z— Defense  Nuclear  Agency, 

Washington,  DC  20305 
DNA002,  9Z— Headquarters  Field  Command, 

Defense  Nuclear  Agency,  Kirtland  AFB, 

NM  87115 
DNA004 — Armed  Forces  Radiobiology 

Research  Institute,  Defense  Nuclear 

Agency.  Bethesda,  MD  20014 

Strategic  Defense  Initiative  Organization 

SDI084— Strategic  Defense  Initiative 
Organization,  Washington.  DC  20301-7100 

Miscellaneous  Defense  Activities 

MDA902 — American  Forces  Radio  and 
Television  Service.  1016  North  McCadden 
Place,  Los  Angeles,  CA  90038 

MDA903,  F7— Defense  Supply  Service- 
Washington.  Room  1D245,  The  Pentagon, 
Washington,  DC  20310 

MDA904,  BE— Maryland  Procurement  Office, 
Procurement  ft  Production  Directorate.  9800 
Savage  Road.  Fort  George  G.  Meade.  MD 
20755 

MDA905 — Uniformed  Services  University  of 
the  Health  Services,  4301  Jones  Bridge 
Road.  Bethesda.  MD  20014 

MDA906— Reserved  for  CHAMPUS 

MDA907— Menwith  Hill  Station,  Harrogate, 
Yorkshire.  England 

Appendix  O — Cost  Accouniiiig  Standards 

(Note:  The  Cost  Accounting  Standards  are 
codified  in  4  CFR  Chapter  IH.) 
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Appendix  P— Departimnt  of  DefenM  Directive  SMail  of  9  |une  1982 

Subject:  Department  of  Defense  Privacy  Program 

Insert  mustration(s)  1590 

BHJJNO  COM  Mie-«V-C 

DEPARTMENT  OF  DEFENSE  DIRECTIVE  5400.11 


Jun«  9.    19S2 
NUMBER    S400.ll 


Department  of  Defense  Directive       ^^^'^^ 

Oeparta«nt  of  OefcDse  Privacy  Prograa 

(a)  DoD  Dirrctive  S400.II,  "Persoaal  Privacy  and 
Rights  of  lodividuals,"  August  4,  197S  (hereby 
caaceled) 

(b)  Title  S,  United  States  Code,  Section  SS2a  (Public 
Law  93-579,  "The  Privacy  Act  of  1974") 

(c)  DoD  5025. 1-M,  "Directives  Systea  Procedures" 
April.  1981,  authorized  by  DoD  Directive  5025. 1. 
"Departaeot  of  Defense  Directives  Systea," 
October  16,  1980 

(d)  through  (g),  see  enclosure  1 


REISSUANCE  AND  PURPOSE 


1.  This  Directive  reissues  reference  (a);  establishes  policies 
and  procedures  for  iapleaenting  the  DoD. Privacy  Prograa  under  refer- 
ence (b);  delegates  authorities  and  assigns  responsibilities  for 
adainistratioa  of  the  OoD  Privacy  Prograa;  and  establishes  the  Defease 
Privacy  Board  and  the  Defense  Privacy  Board  Legal  Coaaittee. 

2.  This  Directive  authorizes  the  developaent,  publication,  and 
aaintenance  of  OoD  5400. U-R,  "The  DoO  Privacy  Prograa  Regulatioo," 
consistent  with  reference  (c).  | 


B.   APPLICABILITY  AND  SCOPE 


1.  The  provisions  of  this  Directive  apply  to  the  Office  of  the 
Secretary  of  Defense,  the  Military  Departaents,  the  Organization  of 
the  Joint  Chiefs  of  Staff,  and  the  Defense  Agencies  (hereafter  re- 
ferred to  as  "DoD  Coapoaents"),  except  for  the  National  Security 
Agency/Central  Security  Service  (NSA/CSS)  (see  subsection  B.2.,  below). 

2.  This  Directive  shall  apply  to  the  NSA/CSS  to  the  eitent  that 
its  provisions  are  consistent  with  references  (d)  and  (e),  and  with 
requireaents  to  protect  sensitive  cryptologic  information. 

3.  The  provisions  of  this  Directive  shall  be  aade  applicable  by 
contract  or  other  legally  binding  actions  to  governaent  contractors 
whenever  a  contract  is  let  for  the  operation  of  a  systea  of  records 
or  a  portion  of  a  systea  of  records.   For  purposes  of  liability  under 
the  Privacy  Act  (reference  (b))  the  eaployees  of  the  contractor  are 
considered  eaployees  of  the  contracting  DoO  Coapooent. 

4.  The  DoD  Privacy  Prograa  coaponents  are  listed  at  enclosure  2. 
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C.  Definitions 

1.  Individual.  A  living  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  to  the 
United  States  for  peimanent  residence.  All 
membei^  of  U.S.  Armed  Forces  are 
considen'd  individuals  for  Privacy  Act 
purposes.  The  legal  guardian  of  an  individual 
or  the  parent  of  a  minor  may  act  on  behalf  of 
the  individual.  No  rights  are  vested  in  the 
representatives  of  a  deceased  person  under 
this  Directive 

2.  AoM  Enforcement  Activity.  Any  activity 
engaged  in  the  enforcement  of  criminal  laws, 
including  efforts  to  prevent,  control,  or  reduce 
crime  or  to  apprehend  criminals,  and  the 

I  activities  of  prosecutors,  courts,  correctional, 
I  probation,  pardon,  or  parole  authorities. 

3.  System  of  Records.  Any  group  or  records 
under  the  control  of  any  DoD  Component 
from  which  information  is  retrieved  by  the 
name  of  an  individual  or  by  some  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to  an  individual. 

D.  Policy 

It  is  the  policy  of  the  Department  of 
Defense  to  safeguard  personal  information 
contained  in  any  system  of  records 
maintained  by  DoD  Components  and  to  make 
that  information  available  to  the  individual  to 
whom  it  pertains  to  the  maximum  extent 
practicable. 

E.  Procedures 

Detailed  procedures  for  implementing  the 
DoD  Privacy  Program  are  set  forth  in  DoD 
5400.11-R.  In  summary,  these  procedures: 

1.  Permit  individual  access  and 
amendment.  Individuals  are  permitted: 

a.  To  determine  what  records  pertaining  to 
them  are  being  collected,  maintained,  used, 
or  disseminated. 

b.  To  gain  access  to  the  information 
pertaining  to  them  maintained  in  any  system 
of  records,  and  to  correct  or  amend  that 
information. 

c.  To  obtain  an  accounting  of  all 
disclosures  of  the  information  pertaining  to 
them  except  when  disclosures  are  made  (1)  to 
DoD  personnel  in  the  course  of  their  official 
duties;  (2)  under  DoD  5400.7-R  (reference  (fl): 
or  (3)  to  another  agency  or  to  an 
instrumentality  or  any  governmental 
jurisdiction  within  or  under  control  of  the 
United  States  conducting  law  enforcement 
activities  authorized  by  law. 

d.  To  appeal  any  refusal  to  grant  access  to 
or  amend  any  record  pertaining  to  them,  and 
to  file  a  statement  of  disagreement  with  the 
record  in  the  event  amendment  is  refused. 

2.  Liniii  collection,  maintenance,  use.  and 
dissemination  of  personal  information.  DoD 
Components  are  required: 

a.  To  collect,  maintain,  use,  and 
disseminate  personal  information  only  when 
it  is  relevant  and  necessary  to  achieve  a 
purpose  required  by  statute  or  Executive 
Order. 

b.  To  collect  personal  information  directly 
from  the  individuals  to  whom  it  pertains  to 
the  greatest  extent  practical. 

c.  To  inform  individuals  who  are  asked  to 
supply  personal  information  for  inclusion  in 
any  system  of  records: 

(1)  The  authority  for  the  solicitation; 

(2)  Whether  furnishing  the  information  is 
mandatory  or  voluntary: 


(3)  The  inlend<?d  uses  of  th«  information; 

(4)  The  routine  disclosures  of  the 
information  that  may  be  made  outside  the 
Dep.irtment  of  Defense;  and 

(5)  The  effect  on  the  individual  of  not 
providing  all  or  any  part  of  the  requested 
information. 

d.  To  ensure  that  ail  records  used  in 
making  determinations  about  individuals  are 
accurate,  relevant,  timely,  and  complete. 

e.  To  make  reasonable  efforts  to  ensure 
that  records  containing  personal  information 
are  accurate,  relevant,  timely,  and  complete 
for  the  purposes  for  which  the  record  is  being 
maintained  before  making  them  available  to 
any  recipients  outside  the  Department  of 
Defense,  other  than  a  federal  agency,  unless 
tlK  disclosure  is  made  under  DoD  5400.7-R 
(reference  {{)]. 

f.  To  keep  no  record  that  describes  how 
individuals  exercise  their  rights  guaranteed 
by  the  First  Amendment  of  the  U.S. 
Constitution,  unless  expressly  authorized  by 
statute  or  by  the  individual  to  whom-ihe 
records  pertains,  or  the  record  is  pertinent  to 
and  within  the  scope  of  an  authorized  law 
enforcement  activity. 

g.  To  make  reasonable  efforts,  when 
appropriate,  to  notify  individuals  whenever 
records  pertaining  to  them  are  made 
available  under  compulsory  legal  process,  if 
such  process  is  a  matter  of  public  record. 

h.  To  establish  safeguards  to  ensure  the 
security  of  personal  information  and  to 
protect  this  information  from  threats  or 
hazards  that  might  result  in  substantial  harm, 
embarrassment,  inconvenience,  or  unfairness 
to  the  individual. 

i.  To  establish  rules  of  conduct  for  OoD 
personnel  involved  in  the  design, 
development,  operation,  or  maintenance  of 
any  system  of  records  and  to  train  them  in 
these  rules  of  conduct. 

3.  Require  public  notice  and  annual 
publication.  DoD  Components  are  required  to 
publish  in  the  Federal  Register 

a.  At  least  annually,  a  notice  of  the 
existence  and  character  of  every  system  of 
records  maintained. 

b.  A  notice  of  the  establishment  of  any  new 
or  any  alteration  to  existing  system  of  record 
notices. 

c.  At  least  30  days  before  adoption, 
ctdvance  notice  for  public  comment  of  any 
new  or  intended  changes  to  the  routine  uses 
of  the  information  in  existing  system  of 
records  including  the  categories  of  users  and 
the  purposes  of  such  use. 

4.  Permit  exempting  eligible  systems  of 
records.  DoD  Components  may  exempt  from 
certain  specific  provisions  of  the  Privacy  Act 
(reference  (b))  eligible  systems  of  records,  but 
only  when  there  is  an  important  public 
purpose  to  be  served  and  specific  statutory 
authority  for  the  exemption  exists. 

5.  May  require  annual  and  other  reports. 
DoD  Components  shall  furnish  the  Privacy 
Office  that  information  required  to  complete 
any  reports  required  by  the  Office  of 
Management  and  Budget  or  other  authorities. 

F.  Organization 

1.  Defense  Privacy  Board.  Membership  of 
the  board  shall  consist  of  the  Executive 
Secretary  and  representatives  designated  by 
the  Secretaries  of  the  Military  Departments; 


•he  Assistant  Secretary  of  Defense 
(Comptroller)  (whose  designee  shall  serve  as 
chairman);  the  Assistant  Secretary  of  Defense 
(Manpower.  Reserve  Affairs,  and  Logistics), 
the  General  Counsel,  Department  of  Defense, 
and  the  Director,  Defense  Logistics  Agency: 

2.  The  Defense  Privacy  Office.  The  office 
consists  of  a  Director,  who  shall  also  funclior 
as  the  Executive  Secretary  of  the  Defense 
Privacy  Board,  and  his  staff. 

3.  Tl}e  Defense  Privacy  Board  Legal 
Committee.  The  committee  shall  be 
composed  of  a  legal  counsel  from  each  of  the 
DoD  Components  represented  on  the  DoD 
Privacy  Board.  The  legal  counsels  shall  be 
appointed  by  the  Executive  Secretary  in 
coordination  with  the  Secretaries  of  the 
Military  Department  or  the  head  of  the 
appropriate  DoD  (Components.  Other  DoD 
legal  counsels  may  be  appointed  by  the 
Executive  Secretary,  after  coordination  with 
the  appropriate  representative  of  the  DoD 
Component  concerned,  to  serve  on  the 
committee. 

G.  Responsibilities 

1.  The  Assistant  Secretary  of  Defense 
(Comptroller)  (ASD(C)).  or  his  designee,  the 
Deputy  Assistant  Secretary  of  Defense 
(Administration)  (D.'\SD(A)).  shall: 

a.  Direct  and  administer  the  DoD  Privdi.y 
Program. 

b.  Develop  and  maintain  DoD  5400.11-R 
consistent  with  DoD  5025.1-M  (reference  (c)) 
and  other  guidance,  to  ensure  timely  and 
uniform  implementation  of  the  DoD  Privacy 
Program. 

c.  Serve  as  chairman  of  the  Defense 
Privacy  Board. 

2.  Chairman  and  members  of  the  Defense 
Privacy  Board  shall: 

a.  Serve  as  the  principal  policymakers  for 
the  DoD  Privacy  Program  and  the  focal  point 
for  implementation  of  this  Directive. 

b.  Ensure  that  all  DoD  Components 
actively  participate  in  establishing  policies, 
procedures,  and  practices  in  carrying  out  the 
DoD  Privacy  Program. 

3.  Director,  Defense  Privacy  Office,  shall 
carry  out  the  speciPic  responsibilities  for 
implementation  of  the  DoD  Privacy  Program 
set  forth  in  enclosure  3. 

4.  Members  of  Defense  Privacy  Board 
Legal  Committee  shall: 

a.  Consider  legal  questions  referred  to  the 
Board  regarding  the  application  of  the 
Privacy  Act  (reference  (b)).  this  Directive, 
DoD  5400.11-R,  and  the  implementation  of 
the  DoD  Privacy  Program. 

b.  Render  advisory  opinions  to  the  DoD 
Privacy  Board,  subject  to  approval  by  the 
General  Counsel,  Department  of  Defense. 

5.  The  General  Counsel,  Department  of 
Defense,  shall: 

a.  Review  the  advisory  opinions  of  the 
Defense  Privacy  Board  Legal  Committee  to 
ensure  uniformity  in  legal  positions  and 
interpretations  rendered. 

b.  Be  the  final  approving  authority  on  all 
advisory  legal  opinions  rendered  by  the 
Defense  Privacy  Board  or  the  Defense 
Privacy  Board  Legal  Committee  regarding  he 
Privacy  Act  (reference  (b))  or  its 
implementation. 


46522       Federal  Register  /  Vol.  51,  No..  24ft  /  Tuesday.  Decemlper  23.  1966  /  Rules  and  Regulations 


6.  The  Head  of  Each  DoD  Component  shall 
implement  the  DoD  Privacy  program  by 
carrying  out  the  specific  responsibilities  set 
forth  in  subsection  E.2.  and  enclosure  4. 

7.  System  Managers  shall  carry  out  the 
responsibilities  set  forth  in  enclosure  5. 

&  Automated  Data  Processing  (ADPJ  or 
Word  Processing  Managers,  who  process 
information  from  any  system  of  records,  shall 
carry  out  the  responsibilities  set  forth  in 
enclosure  6. 

9.  DoD  Employees  shall: 

a.  Not  disclose  any  personal  information 
contained  in  any  system  of  records  except  as 
authorized  by  this  Directive. 

b.  Not  maintain  any  official  files  which  are 
retrievable  by  name  or  other  personal 
identifier  without  first  ensuring  that  a  notice 
for  the  system  has  been  published  in  the 
Federal  Register. 

c.  Report  any  disclosures  of  personal 
information  from  a  system  of  records  or  the 
maintenance  of  any  system  of  records  that 
are  not  authorized  by  this  Directive  to  the 
appropriate  Privacy  Act  officials  for  his  or 
her  action. 

H.  Effective  Date  and  Implementation 

This  Directive  is  effective  immediately. 
Although  DoD  5400.11-R  expands  on  this 
Directive  and  implements  the  DoD  Privacy 
Act  Program.  DoD  Components  shall  forward 
within  180  days  two  copies  of  their  internal 
implementing  documents  to  the  Assistant 
Secretary  of  Defense  (Comptroller)  to  ensure 
compliance  with  paragraph  G.2.b.  of  the  basic 
Directive,  and  paragraph  5,  enclosure  3. 
Frank  E.  Carlucci. 
Deputy  Secretary  of  Defense. 

Enclosures— 6 

1.  References 

2.  DoD  Privacy  Program  Components 

3.  Responsibilities  of  the  Director.  Defense 
Privacy  Office 

4.  Responsibilities  of  DoD  Component 
Heads 

5.  Responsibilities  of  the  System  Manager 

6.  Responsibilities  of  ADP  and  Word 
Processing  Managers 

(d)  Public  Law  86-36.  "National  Security 
Agency."  May  29. 1959. 

(e)  Public  Law  88-290.  "Personnel  Security 
Procedures  in  the  National  Security  Agency." 
March  28. 1964. 

[{]  DoD  5400.7-R  "DoD  Freedom  of 
Information  Act  Program."  December  1980. 
authorized  by  DoD  Directive  5400.7.  "DoD 
Freedom  of  Information  Act  Program."  March 
24. 1980. 

(g)  Title  12.  United  States  Code.  Section 
3401.  'The  Financial  Privacy  Act  of  1978". 

DOD  Privacy  Program  Compooenls 

Office  of  the  Secretary  of  Defense  and  its 

field  activities 
Department  of  the  Army 
Department  of  the  Navy 
Department  of  the  Air  Force 
U.S.  Marine  Corps 

Organization  of  the  Joint  Chiefs  of  Staff 
Unified  and  Specified  Commands 
Defense  Advanced  Research  Projects  Agency 
Defense  Audiovisual  Agency 
Defense  Audit  Service 
Defense  Communications  Agency 
Defense  Contract  Audit  Agency 


Defense  Criminal  Investigative  Service 

Defense  Intelligence  Agency 

Defense  Investigative  Service 

Defense  Logistics  Agency 

Defense  Mapping  Agency 

Defense  Nuclear  Agency 

Defense  Security  Assistance  Agency 

National  Security  Agency/Central  Security 

Service 
Uniformed  Services  University  of  the  Health 

Sciences 

Responsibilities  of  the  Director.  Defense 
Privacy  Office 

The  Director.  Defense  Privacy  Office,  shall: 

1.  Serve  as  Executive  Secretary  and  a 
member  of  the  Defense  Privacy  Board. 

2.  Monitor  implementation  of  the  DoD 
Privacy  Program  for  the  Defense  Privacy  ' 
Board. 

3.  Serve  as  the  focal  point  for  the 
coordination  of  Privacy  Act  matters  with  the 
Defense  Privacy  Board:  the  Defense  Privacy 
Board  Legal  Committee;  the  Office  of 
Management  and  Budget:  the  General 
Accounting  Office:  the  Office  of  the  Federal 
Register,  in  conjunction  with  the  OSD  Federal 
Register  Liaison  Officer;  and  other  Federal 
agencies,  as  required: 

4.  Develop  and  maintain  DoD  5400.11-R 
consistent  with  DoD  5025.1-M  reference  (c)). 

5.  Review  DoD  Component  instructions  and 
related  issuances  pertaining  to  the  DoD 
Privacy  Program  and  provide  overall 
guidance  to  avoid  conflict  with  DoD  Privacy 
Program  policy  and  procedures. 

6.  Supervise  the  implementation  of  the 
Right  to  Financial  Mvacy  Act  of  1978 
(reference  (g))  and  any  other  legislation  that 
impacts  directly  on  individual  privacy. 

7.  In  conjunction  with  the  Office  of  the 
Assistant  Secretary  of  Defense  (Manpower. 
Reserve  Affairs,  and  Logistics),  the  Office  of 
the  General  Counsel.  DoD;  and  other  DoD 
Components: 

(a)  Ensure  that  training  programs  regarding 
DoD  Privacy  Program  policies  and 
procedures  are  established  for  all  DoD 
personnel  whose  duties  involve  design, 
development,  operation,  and  maintenance  of 
any  system  of  records. 

(b)  Coordinate  on  all  DoD  personnel 
policies  that  may  affect  the  DoD  Privacy 
Program. 

8.  In  conjunction  with  the  Office  of  the 
Deputy  Assistant  Secretary  of  Defense 
(Management  Systems).  Office  of  the  ASD(C). 
and  other  DoD  Components,  ensure  that: 

(a)  All  information  requirements  developed 
to  collect  or  maintain  personal  data  conform 
with  DoD  Privacy  Program  standards: 

(b)  Procedures  are  developed  to  protect 
personal  information  while  it  is  being 
processed  or  stored  in  automated  data 
processing  or  word  processing  centers. 

9.  In  conjunction  with  the  Office  of  the 
ASD(MRA&L),  the  Defense  Manpower  Data 
Center  (Defense  Logistics  Agency),  and  other 
DoD  Components,  ensure  that  procedures 
developed  to  collect  or  maintain  personal 
data  for  research  purposes  conform  both  to 
the  requirements  of  the  research  and  DoD 
Privacy  Program  standards. 

Responsibilities  of  DoD  Components  Heads 
The  Head  of  each  DoD  Component  shall: 


1.  Establish  an  active  program  to 
implement  the  DoD  Privacy  Program. 

2.  Provide  adequate  funds  and  personnel  to 
support  the  Privacy  Program. 

3.  Designate  a  senior  official  to  ser\'e  as  the 
principal  point  of  contact  for  DoD  Privacy 
Program  matters  and  to  monitor  compliance 
with  the  program. 

4.  Ensure  that  DoD  Privacy  Program 
compliance  is  reviewed  during  the  internal 
inspections  conducted  by  Inspectors  General 
or  equivalent  inspectors. 

5.  Ensure  that  the  DoD  Component  head,  a 
designee,  or  an  appellant  reviews  all  appeals 
from  denials  or  refusals  by  Component 
officials  to  amend  personal  records. 

6.  Establish  rules  of  conduct  to  ensure  that: 

a.  Only  personal  information  that  is 
relevant  and  necessary  to  achieve  a  purpose 
required  by  statute  or  Executive  Order  is 
collected,  mainlainted.  used,  or  disseminated. 

b.  Personal  information  is  collected  to  the 
greatest  extent  practicable  directly  from  the 
individual  to  whom  it  pertains. 

c.  No  records  are  maintained  describing 
how  individuals  exercise  their  rights 
guaranteed  by  the  First  Amendment  to  the 
U.S.  Constitution  unless  expressly  authorized 
by  statute  or  the  individuals  to  whom  they 
pertain  or  unless  the  records  pertain  to  and 
are  within  the  scope  of  an  authorized  law 
enforcement  activity. 

d.  Individuals  are  granted  access  to  records 
which  pertain  to  them  in  systems  of  records 
unless  the  system  has  been  exempted  from 
the  access  provisions  of  the  Privacy  Act 
(reference  (b)). 

e.  No  system  of  records  subject  to 
reference  (b)  is  nvaintained,  used,  or 
disseminated  without  prior  publication  of  a 
system  notice  in  the  Federal  Register. 

f.  All  personal  information  contained  in 
any  system  of  records  is  safeguarded  against 
unwarranted  and  unauthorized  disclosure. 

g.  Procedures  are  established  that  permit 
an  individual  to  seek  the  correction  or 
amendment  of  any  record  in  a  system  of 
records  pertaining  to  the  individual  unless 
the  system  of  records  has  been  exempted 
from  the  amendment  procedures  of  reference 
(b). 

h.  All  personnel  whose  duties  involve 
design,  development,  operation,  and 
maintenance  of  any  system  of  records  are 
trained  in  the  rules  of  conduct  established. 

7.  Assist,  upon  request,  the  Defense  Privacy 
Board  on  matters  of  special  interest. 

Responsibilities  of  the  System  Manager 

The  System  Manager  for  any  system  of 
records  shall: 

1.  Ensure  that  all  personnel  who  either 
have  access  to  the  system  of  record  or  who 
are  engaged  in  developing  or  supervising 
procedures  for  handling  records  in  the  system 
of  records  are  aware  of  their  responsibilities 
for  protecting  personal  information 
established  by  the  DoD  Privacy  Program. 

2.  Prepare  promptly  any  required  new, 
amended,  or  altered  system  notices  for  the 
system  of  records  and  submit  them  through 
channels  for  publication  in  the  Federal 
Register. 

3.  Notify  all  ADP  or  word  processing 
managers  who  process  information  from  the 


/' 
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system  of  records  that  the  information  is 
subject  to  the  DoD  Privacy  Program  and  the 
applicable  routine  uses  for  the  information  in 
the  system. 

4.  Coordinate  with  ADP  and  word 
processing  managers  providing  services  to 
ensure  an  adequate  risk  analysis  is 
conducted. 

5.  Coordinate  with  the  servicing  ADP  and 
word  processing  managers  to  ensure  that  the 
system  manager  is  notified  when  there  are 
changes  to  processing  equipment,  hardware 
or  software,  and  the  data  base  that  may 
require  submission  of  a  amended  system 
notice. 


Responsibilities  of  ADP  and  Word  Processing 
Managers 

All  ADP  and  word  processing  managers, 
who  process  information  from  a  system  of 
records  shall: 

1.  Ensure  that  each  system  manager 
provides  a  current  system  notice  or 
information  as  to  the  contents  of  the  system 
notice  for  each  system  of  records  from  which 
information  is  to  be  processed. 

2.  Ensure  that  all  personnel  who  have 
access  to  information  from  a  system  of 
records  during  processing  or  who  are 
engaged  in  developing  procedures  for 
processing  such  information  are  aware  of  the 
provisions  of  the  DoD  Privacy  FVogram 
policies  and  procedures. 

3.  Notify  promptly  the  system  manager 
whenever  there  are  changes  to  processing 
equipment,  hardware  or  software,  and  the 


data  base  that  may  require  the  submission  of 
an  amended  system  notice  for  any  system  of 
records. 

Appendix  Q — Department  of  Defense  Foreign 
Tax  Relief  Program 
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APPENDIX  Q 

DEPARTMENT  OF  DEFENSE  FOREIGN  TAX  RELIEF  PROGRAM 

Part  1— Department  ol  Defense  Directive  5100.64 


Q-1 00    Reprint  of  DoD  Directive  5 100.44. 


June    12.     1979 
NUMBCA    S 100. 64 
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Department  of  Defense  Directive 


SUBIECr 


References: 


OoO  Foreign  Tax  Relief  Proqraa 

(a)  OoD  Directive  S100.64.  "Depart- 
ncnt  of  Defers*  Foreign  Tax 
Relief  Progran,*  August  12.  1970 
(hereby  canceledl 

(b)  DoO  Instruction  20S0.1.  'Dele- 
gated Approval  Authority  to 
Negotiate  and  Conclude  Inter- 
national Agreements,'  July  6, 
1977 

(c)  DoO  Directive  S000.3S.  'Defense 
Acquisition  Regulatory  System.  ■ 
March  8.  1978 

(d)  OoO  Directive  SS2S.1,  'Status 
of  Forces  Policies  and  Infor- 

I  nation,'  January  20,  1966 

A.   REISSUANCE  AND  PUHPOSE 

This  Directive  (1)  reissues  reference  (a),  with- 
out substantive  change,  to  correct  superseded  refer- 
ences; and  (2)  defines  the  tax  relief  policy  of  the 
Department  of  Defense,  designates  the  organizational 
element  which  has  continuing  responsibility  for  the 
overall  direction  of  the  DoD  Foreign  Tax  Relief 
Program,  delineates  the  responsibilities  of  other 
organizational  elements  to  implement  and  monitor 
the  program,  and  requires  the  preparation  and 
maintenance  of  specified  foreign  country  tax  lat> 
studies  in  order  to  facilitate  the  institution  of 
statistical  reporting  procedures. 

APPLICABILITY  AND  SCOPE 

1.   The  provisions  of  this  Directive  apply 
to  the  Office  of  the  Secretary  of  Defense,  the 
liilnary  Ot-p-u  Inunt  s   t  ho  Or  Li.ini/.it  iim  of  t  h<  Joint 
Chiefs  of  .Staff,  thf  Unified  Command,  and  the  Defoise 
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Agencies  (hereafter  referred  to  as  "DoD 
Componenls"). 

2.  The  pohcy  set  forth  in  this  Directive 
applies  to: 

a.  Mihtary  functions  expenditures  by  the 
Department  of  Defense,  and 

b.  Expenditures  by  nonappropriated  fund 
activities  of  the  Department  of  Defense  that 
are  subject  to  taxes  imposed  by: 

(1)  Foreign  countries  in  which  U.S.  military 
forces  are  regularly  stationed  (other  than 
attache  and  other  military  personnel  assigned 
to  a  U.S.  diplomatic  mission);  and 

(2)  Any  other  foreign  country  in  which  all 
or  most  U.S.  defense  activities,  in  a  collective 
sense,  are  conducted  in  the  interest  of  the 
common  defense  or  otherwise  significantly 
improve  the  military  security  of  that  country. 

3.  The  policy  set  forth  in  this  Directive  also 
applies  to  Military  Assistance  Program 
(MAP)  expenditures  in  all  countries. 

c.  Definitions 

1.  Regardless  of  how  a  charge  is 
denominated  in  foreign  law  or  regulation,  the 
words  "tax"  and  "taxes"  include  all  direct  or 
indirect  foreign  customs  duties,  impori  and 
export  taxes,  excises,  fees  and  other  charges 
imposed  at  the  national,  local  or  intermediate 
level  of  a  foreign  country  other  than  charges 
for  services  rendered  or  for  other 
consideration  received. 

2.  For  example,  taxes  include  but  are  not 
limited  to  purchase  tax,  sales  tax,  use  tax, 
gross  receipts  lax,  stamp  tax,  transfer  tax, 
transaction  tax,  turnover  tax,  value  added 
tax,  service  tax,  trade  tax,  business  tax, 
license  tax,  transportation  tax,  circulation 
tax.  luxury  tax,  possession  tax,  production 
tax,  registration  tax,  consumption  tax, 
gasoline  tax.  real  property  tax,  personal 
property  tax,  and  gross  income  tax. 

3.  The  word  "relier'  includes  any  method, 
technique,  or  procedure  by  which  the 
ultimate  economic  burden  of  a  tax  on  DoD 
funds  may  be  avoided  or  otherwise  remedied, 
such  as  exemption,  refund,  or  drawback. 

D.  Policy 

It  is  the  policy  of  the  Department  of 
Defense  to  secure,  to  the  maximum  extent 
practicdble.  effective  relief  from  all  foreign 
taxes  wherever  the  ultimate  economic  burden 
of  those  taxes  would,  in  the  absence  of  such 
relief,  be  borne  by  funds  appropriated  or 
allocated  to  the  Department  of  Defense 
(including  MAP  appropriations)  or  under  the 
control  of  its  nonappropriated  fund  activities. 
In  those  cases  in  which  the  total  economic 
burden  of  a  tax  not  readily  identifiable  in  the 
normal  course  of  business  is  so  small  that  it 
may  be  considered  a  de  minimis  matter,  or  in 
which  the  administrative  burden  of  securing 
effective  relief  from  a  tax  in  a  particular 
instance  would  be  out  of  proportion  to  the 
amount  of  the  relief  obtained,  tax  relief  shall 
be  considered  impracticable. 

E.  Responsibilities 

1.  The  General  Counsel  of  the  Department 
of  Defense  shall: 

a.  Provide  overall  supervision  and  direction 
of  the  DoD  Foreign  Tax  Relief  Program. 

b.  Resolve  any  significant  issues  relating  to 
the  program. 


c.  Designate  those  countries  that  come 
within  subparagraph  B.2.b.(2)  of  this 
Directive. 

d.  Direct  the  preparation  of  country  tax  law 
studies  for  countries  not  within  the  scope  of 
subsection  B.2.  of  this  Directive. 

e.  Designate  the  DoD  member  of  the  Inter- 
Agency  Committee  on  Foreign  Tax  Relief, 
established  by  the  Department  of  State. 

2.  The  Assistant  Secretary  of  Defense 
(International  Security  Affairs)  shall  monitor 
the  negotiation  and  conclusion  of 
international  agreements  subject  to  the 
Secretary's  approval  authority  under  DoD 
Instruction  2050.1  (reference  (b)),  to  ensure 
that  such  agreements  are  compatible  with  the 
policy  set  forth  in  this  Directive  and  any 
implementing  guidance  concerning  that 
policy  issued  by  the  General  Counsel  of  the 
Department  of  Defense. 

3.  The  Chairman,  Defense  Acquisition 
Regulatory  Council,  shall  coordinate  with  the 
General  Counsel  of  the  Department  of 
Defense  before  the  issuance,  amendment,  or 
revision  of  any  portion  of  the  Defense 
Acquisition  Regulatory  System  (or  regulation, 
directive,  circular,  or  other  publication  within 
the  scope  of  DoD  Directive  5000.35  (reference 
(c))  that  pertains  to  the  implementation  of  the 
DoD  Foreign  Tax  Relief  Program. 

4.  The  Assistant  Secretary  of  Defense 
(Comptroller)  shall  perform  such  fiscal 
functions  as  may  be  required  to  implement 
the  DoD  Foreign  Tax  Relief  Program, 
including  advice  and  assistance  in  the 
institution  of  procedures  for  collecting  data, 
compiling  reports,  and  performing  internal 
audits. 

6.  The  Secretary  of  each  of  the  Military 
Departments  and  the  Director  of  each  of  the 
Defense  Agencies  shall  issue  instructions  or 
regulations  that  charge  a  single  office  within 
the  respective  Military  Department  or 
Defense  Agency  (referred  to  as  the 
"Cognizant  Office")  with  continuing 
responsibility  for  supervising  and  monitoring 
the  implementation  of  the  DoD  Foreign  Tax 
Relief  Program  within  such  Department  or 
Agency.  Such  instructions  or  regulations  shall 
delegate  to  the  Cognizant  Office  authority 
commensurate  with  its  responsibility. 

6.  Commanders  of  Unified  Commands,  as 
appropriate,  shall  promulgate  management 
procedures  to  guide  and  coordinate  the 
administration  of  the  DoD  Foreign  Tax  Relief 
Program  throughout  their  respective  area 
commands. 

7.  For  each  foreign  country  that  comes 
within  the  scope  of  subsection  B.2.  of  this 
Directive,  a  single  Military  Commander  shall 
be  designated  by  the  Commander  of  the 
Unified  Command.  The  designated  Military 
Commander  shall  be  the  same  designated 
under  the  procedures  in  subsection  IV.C.  of 
DoD  Directive  5525.1  (reference  (d)).  The 
designated  Military  Commander  shall: 

a.  Make  and  maintain  a  current  country  tax 
law  study  in  accordance  with  section  F.  of 
this  Directive. 

b.  Be  the  single  point  of  contact  for  U.S. 
contracting  officers  and  activities  for  the 
investigation  and  resolution  of  specific 
matters  that  relate  to  the  foreign  tax  relief 
program  within  the  country  for  which  the 
Military  Commander  is  designated  and  for 
the  forwarding  of  major  problems  afTecting 


that  program  through  proper  channels  to  the 
General  Counsel  of  the  Department  of  the 
Defense. 

c.  Provide  liaison  with  the  responsible  U  S. 
diplomatic  mission  on  current  tax  relief 
problems  and.  where  appropriate,  with  local 
foreign  tax  authorities. 

F.  Country  Tax  Law  Studies 

1.  The  taxes  covered  by  each  country  tax 
law  study  shall  be  limited  to  those  which  in 
the  absence  of  tax  relief,  would  affect,  or 
would  appear  to  affect,  U.S.  Government 
expenditures,  even  as  a  de  minimis  matters. 
(All  such  taxes  are  hereafter  referred  to  as 
"applicable  taxes.")  The  formats  of  the 
studies  for  all  countries  shall  be  similar 
within  each  Unified  Command  insofar  as 
practicable,  and  designed  to  facilitate 
statistical  reporting  procedures.  The  studies 
shall  be  prepared  and  maintained  with  a 
view  to  the  practical  utilization  of  the  studies 
by  U.S.  contracting  officers  and  activities  for 
purposes  of  making  reliable  estimates  of  the 
total  amount  of  taxes  applicable  to  any 
particular  contract  and  the  amount  thereof 
for  which  tax  relief  is  available. 

2.  Each  country  tax  law  study  shall  consist 
of  the  following: 

a.  A  general  survey  of  all  applicable  (axes, 
together  with  translations,  as  appropriate,  of 
the  salient  featured  of  the  law  or  regulations 
imposing  those  taxes. 

b.  For  each  applicable  tax,  a  summary 
statement  containing:  Its  name;  its  rate  (or 
rates);  the  taxing  authority  (national, 
provincial,  or  municipal):  the  legal  incidence 
of  the  tax  (the  nature  of  the  taxpayer  or  other 
entity  liable  for  the  payment  of  the  tax  to  the 
taxing  authority  under  the  law  of  the 
country);  its  descrition  (including  the  b<3se  or 
bases  on  which  the  tax  is  imposed);  the 
applicability  of  the  tax  to  various  types  of 
contracts  (supplies,  services  or  construction) 
is  the  event  the  tax  is  applicable  to  only  one 
or  serveral  of  such  types  of  contracts;  the 
applicability  of  the  tax  to  the  prime  contract, 
as  well  as  to  any  subcontracts  or  purchase 
orders  issued  by  the  prime  contractor  or 
subcontractor  the  applicability  of  the  tax  to 
contractor  and  subcontractor  personnel;  the 
variation,  if  any,  of  the  applicability  of  the 
tax  depending  upon  the  domicile  of  the 
contractor  or  contractor  personnel,  such  as 
United  States,  host  country,  or  third  country: 
any  applicable  exemptions  of  deductions  of 
significance;  and  the  method  of  collection  of 
the  tax. 

c  The  basis  upon  which  it  is  concluded 
that  each  applicable  tax,  in  absence  of  lax 
relief,  would  affect,  or  would  appear  to  affect. 
U.S.  Government  expenditures;  and  any 
evidence  of  the  degree  to  which  its  ultimate 
economic  burden  would,  in  absence  of  tax 
relief,  be  borne  by  the  U.S.  Government 
rather  than  be  absorbed  by  others. 

d.  The  substantive  tax  relief,  if  any,  from 
each  applicable  tax  that  is  available  to  the 
U.S.  Government  either  by  international 
agreements  in  force  or  under  the  tax  law  or 
other  regulation  of  the  country;  the 
procedures  which  may  be  used  to  obtain  any 
such  relief;  the  requirement,  if  any,  for  the 
issuance  of  a  tax  exemption  certificate  by  the 
military  procuring  agency  or  by  an  agency  of 
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the  country  to  secure  an  exemption;  the 
entitlement,  if  any,  of  the  taxpayer  to  interest 
on  any  lax  refund  made  by  the  host  country; 
the  credits,  if  any.  that  may  be  available 
against  any  other  taxes  otherwise  payable  by 
the  taxpayer  resulting  from  the  payment  of 
the  tax  under  analysis:  the  approximate 
amount  of  the  tax  that  should  be  involved  in 
a  particular  case,  if  such  can  be  estimated, 
taking  into  account  the  costs  of  Tiling  a  claim 
for  refund  by  a  contractor  to  warrant  Tiling 
such  a  claim:  and  a  brief  narration  of  any 
significant  problems  which  have  occurred  in 
attempting  to  obtain  relief  in  particular  cases. 

e.  A  conclusion  with  regard  to  the 
adequacy  of  current  tax  relief  measures;  and 
such  recommendations  as  may  be 
appropriate  for  more  efficient  implementation 
of  the  policy  set  forth  in  this  Directive. 

3.  Appended  to  each  country  tax  law  study 
shall  be  a  verbatim  quotation  of  all 
provisions  relating  to  tax  relief  afforded  by 
the  countries  that  are  contained  in 
international  agreements  in  force. 

4.  One  copy  of  each  country  tax  law  study 
shall  be  forwared  to  the  General  Counsel  of 
the  Department  of  Defense  and  to  each  of  the 
Cognizant  Offices  of  the  Military 
Departments  and  Defense  Agencies  within  30 
days  after  its  approval  by  the  designated 
Military  Commander.  The  information 
contained  in  the  studies  shall  be 
disseminated  by  the  Cognizant  Offices  to  U.S. 
contracting  officers  and  activities  when 
required. 

5.  Country  lax  law  studies  shall  t>e  subject 
to  continuing  review.  When  there  is  a 
significant  change  in  country  tax  laws, 
regulations,  tax  relief  procedures,  or  in 
pertinent  international  agreements  in  force, 
the  corresponding  revision  shall  be  promptly 
forwarded  by  the  designated  Military 
Commander  to  each  of  the  offices  referred  to 
in  subsection  F.4. 

C.  Information  Requirements 

1.  The  reporting  requirement  contained  in 
section  F.  relating  to  the  submission  of 
country  tax  law  studies  and  revisions  thereof 
is  assigned  Report  Control  Symbol 
(DDSD(AR)  1036. 

2.  Each  January  a  summary  of  significant 
activities  during  the  preceding  year  in 
implementation  of  the  DoD  Foreign  Tax 
Relief  Program  shall  be  furnished  by  the 
Heads  of  Cognizant  Officer  to  the  General 
Counsel  of  the  Department  of  Defense.  The 
summary,  in  narrative  form,  shall  include 
actions  taken  by  the  Cognizant  Office  to 
discharge  its  responsibility  for  supervising 
and  monitoring  the  implementation  of  the 
foreign  tax  relief  program  within  its  Military 
Department  or  Defense  Agency,  and  for 
disseminating  the  information  contained  in 
country  tax  law  studies  to  U.S.  contracting 
officers  and  activities.  The  reporting 
requirement  contained  in  this  subsection  is 
assigned  Report  Control  Symbol  DDCC(A) 
119a. 

3.  Each  January  a  summary  of  significant 
activities  during  the  preceding  year  of  the 
administration  of  the  foreign  lax  relief 
program  shall  be  furnished  by  Commanders 
of  the  Unified  Commands  to  the  General 
Counsel  of  the  Department  of  Defense.  The 
summary,  in  narrative  form,  shall  include 


actions  taken  by  the  Unified  Command  to 
discharge  its  responsibility  to  supervise  and 
coordinate  the  preparation  and  maintenance 
of  country  tax  law  studies.  The  reporting 
requirement  contained  in  this  subsection  is 
assigned  Report  Control  Symbol  DDCQA) 
1199. 

H.  Effective  Date 

This  Directive  is  elective  immediately. 
Forward  two  copies  of  implementing 
documents  to  the  General  Counsel  of  the 
Department  of  Defense  within  120  days. 
C.W.  Duncan.  Jr., 
Deputy  Secretaiy  of  Defense. 

Part  2 — Implementation  and  Administration 
of  DoD  Directive  5100.64 

Q-201     Implementation.  DoD  Directive 
5100.64  has  been  implemented  by  the 
following  regulabons  and  instructions: 

Department  of  the  Army  Regulation  AR  27- 
70: 

Department  of  the  Navy  Instruction 
SECNAVINST  56405: 

Department  of  the  Air  Force  Regulation 
AFR  110-18; 

Defense  Communications  Agency 
Instruction  100-50-6; 

Defense  Contract  Audit  Agency  Regulation 
5100.3: 

Defense  Mapping  Agency  Instruction 
5500.2; 

Defense  Nuclear  Agency  Instruction 
5100.64:  and 

Defense  Supply  Agency  Regulation  5500.6. 
Pursuant  to  ll-000(d).  the  applicable 
implementing  regulation  or  instruction  should 
be  consulted  by  contracting  activities  before 
the  initiation  of  foreign  acquisition. 

Q-202    Administration  of  Program  Under 
Unified  Commands.  The  following  Unified 
Commands  have  issued  management 
procedures  to  guide  and  coordinate  the 
administration  of  the  foreign  tax  relief 
program  throughout  their  respective  area 
commands: 

Commander  in  Chief.  European  Command 
(USCINCEUR)  EUCOM  DIRECTIVE  45-6: 

Commander  in  Chief,  Atlantic  Command 
(CINCLANT)  CINCLANTINST  5840.2A; 

Commander  In  Chief.  Pacific  Command 
(CINCPAC)  CINCPACINST  584028:  and 

as  regards  Canada  and  Greenland, 
Commander.  Aerospace  Defense  Command 
(ADC)  ADC  Regulation  110-1. 

These  issuances  implement  subsection  E.  7. 
of  DoD  Direclive  5100.64  (see  Part  I  of  this 
Appendix  QJ  and  apply  to  the  contracting 
activities  within  the  geographical  areas 
assigned  to  the  respective  Unified 
Commands. 

Part  3 — Designated  Commanding  Officers 

Q-301     Designated  Commanding  Officers. 
For  the  following  foreign  countries  and  areas 
a  single  military  commander  as  indicated  has 
been  designated  pursuant  to  subsection  E.  7. 
of  DoD  Directive  5100.64  to  make  and 
maintain  a  current  country  tax  law  study,  to 
serve  as  a  single  point  of  contact  for  U.S. 
contracting  officers  and  contracting  activities 
for  the  investigation  and  resolution  of  specific 
foreign  tax  relief  matters,  and  to  serve  as  a 
point  of  liaison  with  the  responsible 
diplomatic  mission  and  local  foreign  tax 
authorities. 


Country  or 
Aral 

Deaignalad  Commanding  Officer 

Ausmti 

Commandar  in  Chief,  Pacific  Rep..  Auatraka 

Aiona 

SMan. 

Commander    n    Chief.    U&    Naval    Forcas, 

Europe 

Btngum 

Commander  ro  CNef,  US.  Army.  Europe 

Bermuiia 

Bemuda 

CanmH 

Commender.   Aaroapaca   Oetonae  Command 

Canttaam 

Commander.  AntMe*  Defense  Command 

MRnob 

InduOng 

Bahamaah 

Oanmmt 

Commai«lar  rn  ChMf.  U  S.  Air  Force*.  Europe 

eimopia 

Commender  in  CNef.  U  S.  Army  Europe 

Commander  »i  One*.  U  S  Army,  Europe 

Garmany 

Graeca 

Commandar  »  OMt.  U.S  Air  Force*.  Europe 

GraarHand. 

icaian/ 

*■»„„ 

Mtr. . 

Commandar    n    Oaaf.    US    Naval    Forca*, 

Europe 

Jm>^ 

Koraa 

Commandar.  U.S.  Form.  Korea 

Ltaamtourg... 

Commander  m  Onef.  US  Army.  Europe 

Morocco 

Europe 

Mnr 

Zealand. 

arcaca 

Nonmv 

Commander  in  Chief.  U.S  Air  Forca*.  Europe 
Commandar  in  CNel.  Pae<«c  Rap  Pf»*pp«ne» 

PluUppmaa 

POft^aL 

Comntandar   «   Ct«e«.    U.S    Naval    Force*. 

EuRipa 

Spain 

Commandar  m  Chief.  US  Air  Foroa.  Europe 

Tamwn- 

ThmlKtd 

Commandar.  US.  MtMiy  Aav*  tanca  Com- 

„ 

mand.  Thailand 

Turkar — . 

Commander  in  Chief.  US  Air  Forcaa.  Europe 

Unilaa 

Kingdom. 

Appendix  R — Code  of  Federal  Reguationa 

Title  41 — Public  Contracts  and  Property 
Management 

Chapter  50— Public  Contracts.  Department  of 
Labor 

P/VRT  50-206— THE  WALSH-HEi\LEY 
PUBUC  CONTRACTS  ACT 
INTERPRETATIONS 

(Nola.— Part  50-206  is  codified  in  41  CFR 
Chapter  50.) 

Appendix  S— {Reserved] 

Appendix  T — International  Agreements 

Table  of  Contents 

Paragraph 

T-000  Scope  of  Appendix 

Part  1— FMS/Offset  Arrangements 

T-lOO    Scope  of  Part 

T-101     Australian  Memorandum  of 

Discussion 
T-101.1     Details  of  i\greement  (D  of  A) 
T-102    Swiss  Agreement 
T-102.1  Swiss  F-5  /Vgreement 
T-102.2  i^mendment  1  to  Swiss  F-5 
Agreement 

Part  2— MOU^s  With  NATO  Participating 
Countries 

T-200    Scope  of  Part 

T-201     Canadian  Agreements 
T-201.1    Letter  of  Agreement  With  Canada 
T-201.2    Cooperative  i^greemenl  With 
Canada 

T-202    United  iCngdom  Memorandum  of 
Understanding 
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T-203    Norway  Memorandum  of 

Understanding 
T-204    Netherlands  Memorandum  of 

Understanding 
T-205    Federal  Republic  of  Cennany 

Memorandum  of  Understanding 
T-206    Italy  Memorandum  of  Understanding 
T-207    Portugal  Memorandum  of 

Understanding 
T-208    Belgium  Memorandum  of 

Understanding 
T-209    Denmark  Memorandum  of 

Understanding 
T-210    Luxembourg  Memorandum  of 

Understanding 
T-211    France  Memorandum  of 

Understanding 
T-212    Spain  Memorandum  of 

Understanding 
T-213    Turkey  Memorandum  of 

Understanding 

Part  3 — Defense  Cooperation  Country 
Agreements  and  Annexes 

T-300    Scope  of  Part 

T-301     Israel  Memorandon  of  Agreement 

T-302    Egypt  Memorandum  of 

Understanding 

T-000    Scope  of  Appendix.  This  Appendix 
contains  copies  of  tntematiooai  agreements 
entered  into  by  the  Department  of  Defense. 

Part  1— FMS/Offset  Arrangements 

T-lOO    Scope  of  Part  Hue  part  provides, 
for  informatioQ  purposes  only,  copies  of 
FMSy Offset  Arrangements  negotiated 
pursuant  to  FMS  agreements.  See  DAR  fr- 
1315. 

T-101    Australian  Memorandum  of 
Discussion. 

Memorandum  of  Discussions 

Against  the  purchase  \iy  die  Government  of 
Australia  from  the  United  States  Department 
of  Defense  of  major  weapons  systems  and 
items  of  defense  equipment,  the  U.S. 
Department  of  Defense  agrees  to  establirii 
the  basis  of  an  associated  offset  arrangement 
The  offset  arrangement  is  pursuant  to  the 
discussions  held  in  Washington  on  10  April 
1973  between  the  U.S  Department  of  Defense 
and  the  Australian  Department  of  Defense.  In 
these  discussions  the  following  principles 
and  understandings  were  agreed: 

1.  The  U.S.  Department  of  Defense  will 
commit  itself  to  a  combined  U.S.  Industry  and 
DoD  offset  objective  of  no  more  than  25%  of 
the  vahie  of  a  major  Australian  order. 

2.  The  U.S.  Department  of  Defense  and  the 
Australian  Department  of  Defense  will  look 
to  those  U.S.  firms  benefiting  substantially 
from  an  Australian  order  to  carry  the  initial 
and  primary  burden  of  offset  implementation. 

3.  In  the  event  that  U.S.  firms  and 
subcontractors  are  unable  to  completely 
fulfill  their  offset  objectives,  the  U.S.  DoD 
will  first  offer  Government  Furnished 
Equipment  (GFE)  to  Australian  industry  as 
bid  opportunities  and.  second,  if  GFE  items 
turn  out  to  be  unsuitable  for  either  partner, 
select  other  items  of  defense  equipment  and 
supplies  which  appear  to  be  competitively 
obtainable  from  Australian  sources. 

4.  The  DoD  reserves  the  right  unilaterally, 
to  select  appropriate  procurements  for  offset 
implementation.  However,  to  facilitate  the 
selection  of  suitable  items,  DoD  will  consult 


with  A/DoD  to  identify  areas  of  Australian 
industrial/technological  strength. 

5.  DoD  procurement  from  Austrahan 
sources  will  normally  be  competitive  and  l>e 
subject  to  two  basic  conditions:  one.  that  the 
items  of  procurement  fully  satisfy  DoD 
requirements  for  performance,  quality,  and 
delivery,  and  two.  that  the  items  of 
procurement  cost  DoD  no  more  than  would 
comparable  U.S.  items  or  other  foreign  items 
eligible  for  award. 

6.  If  and  when  special  circumstances  invite 
it  the  DoD  may  consider  alternative  means  of 
procurement  involving  directed  procurements 
or  negotiated  procurements,  including  items 
of  Research  and  Development,  to  the  extent 
appropriate  items  can  t>e  selected. 

7.  Procurements  from  Australian  sources 
made  under  DoO  implementation  of  offset 
arrangements  will  be  in  accord  with  the 
Armed  Services  Procurement  Regulations 
(ASPR).  Selective  waiver  of  the  Buy 
American  Act  and  the  DoD  'XkAi  Flow"  rule 
will  be  made  by  the  DoD  for  those 
procurements  in  which  Australian  sources 
are  solicited  and  evaluated  to  be  the  winning 
bid  except  for  application  of  these 
differentials.  Thus  the  DoD  will  authorize 
case-by-case  exceptions  of  these  differentials 
in  consonance  with  the  principles  and 
understandings  of  this  Memorandum  of 
Discussions. 

a  As  a  genera!  rule,  the  DoD  role  in  this 
o^set  agreement  will  begin  at  the  time  of  an 
Australian  Request  for  Quotation  (RFQ).  The 
time-frame  for  [ilacement  of  orders  in 
fulfillment  of  the  DoD  share  of  the  U3.  offset 
objective  will  be  within  five  years  of  the 
initial  date  of  delivery  of  the  items  purchased 
against  which  the  offset  objective  is 
measured. 

9.  Notwithstanding  the  DoD's  willingness 
to  facilitate  and  lo  assist  the  A/DoD  and 
Australian  industry  in  successfully 
accomplishing  the  purposes  and 
understandings  of  the  oHset  arrangement  it 
remains  the  basic  Australian  responsibility  to 
carry  out  those  actions  to  bring  its  sales  to 
the  U.S.  defenae  industry  market  and  to  the 
DoD  to  successful  consununation. 

10.  It  is  recognized  that  detailed 
implementing  procedures  for  the  management 
of  offsets  will  be  needed.  These  procedures 
necessarily  involve  both  procurement  and 
sales  activities  and  they  will  be  developed  in 
subsequent  meetings  as  mutually  agreed. 

Signed,  ad  referendum,  this  l(>th  day  of 
April  1973  in  Washington,  DC 

SUBMITTED: 
Leonard  A.  Alne, 

For  the  U.S.,  Department  of  Defense. 
Roy  W.G.  Davies, 
For  the  Australian  Department  of  Defense. 

APPROVED: 
W.P.  Clements,  Jr. 
L.  Barnard.  M.O.D. 

Details  of  Agreement  (D  of  A)  Mutual 
Acceptance  of  Government  Quality 
Assurance 

ANNEXES: 
A(D  of  A) — Quality  Assurance  Request 

Format. 
B(D  of  A) — Certificate  of  Conformity. 


QD  of  A)— Statement  of  Unsatisfactory 
Conditions. 

Agreement 

1.  a.  The  Defense  Authorities  of  the  United 
States  of  America  and  of  Australia  agree  that 
the  appropriate  national  authority  in  each 
country  will  provide  in  its  country  upon 
request  by  the  appropriate  national  authority 
in  the  purchasing  country  a  Government 
Quality  Assurance  Service  to  orders  in  all 
areas  of  defense  supply  and  services  subject 
to  the  conditions  and  definitions  contained  in 
this  D  of  A. 

b.  Nothing  contained  in  this  D  of  A  shall  be 
construed  as  a  limitation  to  bilateral 
agreements  between  the  two  countries  which 
further  and  extend  the  reciprocal  utilization 
of  the  services  of  the  national  authorities 
beyond  the  minima  specified  in  this  D  of  A. 

Application 

Z.  It  is  agreed  that  request  for  Government 
Quality  Assurance  in  the  manufacturing 
country  will  be  restricted  to  those  cases 
where  quality  cannot  t>e  satisfactorily 
verified  after  receipt  or  when  Government 
Quality  Assurvice  at  source  is  considered 
essential  by  the  purchasing  country. 

Definitions 

3.  a.  Government  Quality  Assurance. 
Government  Quality  Assurance  is  the 
process  by  which  the  appropriate  national 
authorities  determine  and  certify  that  the 
technical  requiretnents  of  contracts  are  met 

b.  Supplier.  Supplier  is  the  manufacturer  on 
«vhom  an  order  is  placed. 

c.  Purchaser.  Purchaser  is  the  Government 
or  company  or  organization  with  Government 
cognizance  placing  an  oiYler  on  a  supplier. 

d.  Order.  Order  is  the  contract  placed  by 
the  Government  company  or  organization  or 
the  sub-contract  arising  therefrom  placed  by 
a  purchaser  on  a  supplier. 

Procedure  for  Requesting  Government 
Quality  Assurance 

4.  a.  Requests  for  Government  Quality 
Assurance  in  Australia  shall  be  directed  to: 
Department  of  Defence,  P.O.  Box  E33.  Queen 
Victoria  Terrace.  Parkes,  ACT  2600  Attn: 
QAERP  (CP4-3-46). 

Request  for  Government  Quality  Assurance 
in  the  United  Stales  shall  be  directed  to 
DCASR.  New  York  as  follows:  Department  of 
Defense  Central  Control  Point  DCASR.  New 
York.  201  Varrick  St.  New  York.  N.Y.  10014. 

b.  All  requests  for  Government  Quality 
Assurance  shall  be  forwarded  on  the  form 
shown  at  Annex  A. 

c.  Such  request  shall  contain  all  pertinent 
information  including,  but  not  limited  ta  the 
name  and  address  to  which  technical 
communications  may  be  forwarded,  special 
requirements  with  regard  to  certificates, 
markings,  identification,  etc 

d.  Further,  the  Delegator  shall  ensure  that 
the  Delegatee  is  supplied  with  the  required 
number  of  copies  of  the  order,  applicable 
specifications,  drawings,  specific  quality 
requirements  and  other  documents  or  data 
essential  to  the  performance  of  the  requested 
Government  Quality  Assurance  with 
interpretations  approved  by  the  contracting 
parties  if  necessary. 
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Acceptance  of  a  Request  for  Governmpnt 
Quality  Assurance 

5.  a.  On  receipt  of  a  request  for 
Government  Quality  Assurance  the  Delegatee 
shall,  as  the  case  may  be: 

(i)  Accept  the  request,  with  or  without 
comments  and  qualifications,  and  forward  to 
the  Delegalor  such  acceptance  in  writing,  or 

|ii)  Transfer  the  request  to  another 
authority  in  his  country  informing  the 
Delegator  of  the  action  taken,  or 

(iii)  Inform  the  Delegator  that  the 
Govemmpnt  Quality  Assurance  cannot  be 
performed,  for  reasons  stated. 

5.  The  Delegator  shall  inform  the  supplier 
through  the  Delegatee  when  decisions  5  (i)  or 
5  (ii)  are  taken. 

b.  If  an  article  to  be  inspected  includes  a 
portion  or  portions  outside  the  competence  of 
the  Delegatee  Inspectorate,  special 
arrangements  will  be  made  by  the  Delegatee 
Authority  for  the  inspection  of  such  portion 
or  portions. 

c.  The  Delegatee  will  inform  the  Delegator 
of  any  subcontract  placed  by  the  supplier  in  a 
third  country.  The  Delegator  as  advised  by 
the  Delegatee  will  then  decide  what 
Government  Quality  Assurance  shall  be 
performed  and  if  necessary  or  desirable  shall 
co-operate  with  the  Delegatee  in  arranging 
the  quality  assurance  in  that  third  country. 

Contractual  Provisions 

6.  a.  The  order  shall  contain  an  appropriate 
requirement  on  the  supplier  which  will 
enable  the  Delegatee  as  the  authorized 
representative  of  the  Delegator  to  have  all 
necessary  access  and  the  right  to  perform  the 
required  Quality  Assurance,  in  accordance 
with  his  normal  or  such  special  procedure  as 
may  otherwise  be  agreed  between  the 
Delegator  and  Delegatee. 

b.  The  order  shall  define  the  method  to  be 
used  for  any  conversion  between  the  foot- 
pound—and the  metric  systems  of 
measurements  which  may  be  required  in  the 
course  of  checking  and  measuring. 

c.  Order  shall  provide  that  the  supplier 
(including  his  sub-contractors)  is  responsible 
for  maintaining  effective  control  of  the 
quality  of  supplies  and  services,  for  the 
provision  of  test  facilities  and  the 
performance  of  inspection  essential  to 
demonstrate  full  conformance  of  the  supplies 
to  contract  requirements  prior  to  offering 
them  for  acceptance,  and  for  the  provision  of 
objective  evidence  that  controls  and 
inspections  are  effective. 

Procedure  for  Government  Quality 
Assurance 

7.  Having  accepted  a  request  for 
Government  Quality  Assurance  the  Delegatee 
shall  take  appropriate  actions  inaccordance 
with  its  normal  and  established  Quahty 


Assurance  Procedures  to  satisfy  the  requesT! 
If  required  for  specific  production,  the 
Delegator  and  Delegatee  may  mutually 
establish  special  requirements  for  the 
Government  Quality  Assurance. 

Notification  of  Unsatisfactory  Conditions 
8.  If  the  Delegatee  finds  that,  at  any  time 
during  the  course  of  the  order,  he  cannot 
proceed  with  his  function  of  Government 
Quality  Assurance  because  of  deficiencies  in 
the  supplier's  system  (e.g.  required  supplier  ^ 
testing  cannot  be  performed  t)ecause  of  lack 
of  lest  facilities,  test  devices  are  not  in  a 
known  state  of  calibration,  qualification  or 
other  engineering  approval  is  not  held,  etc.) 
or  product  (including  parts,  materials  or 
processes)  and  such  deficiencies  are  of  major 
importance  or  will  be  a  cause  of  excessive 
delay,  the  Delegatee  will  immediately  advise 
the  Delegator  of  these  facts  using  the  form 
shown  at  Annex  C  (D  of  A). 

Certification  of  Conformity 

9.  Certification  of  conformity  shall  be 
provided  by  the  Delegatee  to  the  Delegator 
for  each  batch,  lot  or  shipment  in  the  manner 
prescribed  at  Annex  B  (D  of  A)  or  in  any 
equivalent  format  containing  the  same 
minimum  information. 

Release  for  Delivery 

10.  Release  for  delivery  of  materiel  and 
equipment  whose  quality  has  been  assured 
by  the  above  procedures  shall  be  given  in 
manner  prescribed  in  the  Delegator's  initial 
request.  Normally,  release  for  delivery  will  be 
simultaneous  with  the  issue  of  the  Certificate 
of  Conformity. 

Deviations 

11.  a.  Prime  Contracts 

Except  where  otherwise  directed  by  the 
Delegator.  the  Delegatee  shall  be  empowered 
to  grant  requests  by  the  manufacturer  for 
permission  to  depart  from  the  technical 
requirements  of  the  contract  unless  such 
departures  will  affect  safety,  reliability, 
maintainability,  interchangeability.  storage 
life,  performance,  or  cost.  The  Delegator  shall 
be  notified  of  any  requests  granted  by  the 
Delegatee. 

Those  applications  for  deviations  which 
are  subject  to  the  decisions  of  the  Delegator 
shall  be  forwarded  by  the  manufacturer  to 
the  Delegator  via  the  Delegatee. 
b.  Sub-Contracts 

Requests  for  deviations  on  sub-contracts 
shall  be  forwarded  by  the  supplier  to  the 
purchaser  for  action  in  accordance  with  the 
contractual  requirements. 

Delegator's  Participation 

12.  The  Delegator  shall  have  the  right  to 
visit  the  manufacturer  concerned  during  the 


course  of  the  performance  of  the  contract/ 
subcontract.  Any  such  visits  shall  be 
arranged  through  the  Delegatee  ivho  shall 
have  the  right  to  accompany. 

Communication 

13.  a.  The  Delegator  shall  ensure  that  the 
Delegatee  is  promptly  furnished  with  any 
amendments,  modifications  or  changes  in  the 
documents  originally  supplied  in  accordance 
with  paragraph  4  d.  above. 

b.  Any  correspondence  between  the 
Delegator  and  the  manufacturer,  pertaining  to 
Quality  Assurance  shall  be  transmitted 
through  the  Delegatee. 

c.  Delegatee  and  Delegator  will  consult 
together  on  any  event  of  an  unexpected 
character  which  is  likely  to  affect  the  quality 
of  materiel,  equipment  or  services. 

Charges 

14.  Reimbursement  will  be  required  for 
Quality  Assurance  services  provided  by  each 
country.  Charges  will  be  determined  by 
mutual  arrangement. 

Liability 

15.  The  fact  that  the  Delegatee  has  signed  a 
Conformity  Ceriificate  will  not  relieve  the 
contractor  from  the  responsibility  for 
furnishing  supplies  that  meet  all 
specifications  of  the  contract.  In  the  event 
that  defects  are  discovered  on  or  subsequent 
to  delivery  of  materiel  and  services,  no 
liability  shall  be  attached  to  the  Delegatee. 
The  Delegatee  shall,  however,  assist  the 
Delegator  in  the  investigation  of  such  defects. 
The  Delegator  will  provide  the  Delegatee 
with  full  description  of  the  defects  with 
supporting  evidence,  and.  if  possible,  a 
sample  of  the  defective  parts. 

Review  of  Agreement 

16.  This  agreement  will  be  reviewed  every 
two  years  or  as  otherwise  required. 

Implementation  of  the  Agreement 

17.  This  D  of  A  will  be  considered  to  have 
been  implemented  when  orders  have  t)een 
issued  to  the  personnel  of  the  Government 
Quality  Assurance  Authority  to  comply  with 
the  provisions  of  this  documents. 

Mary  Ann  Gillence, 

Deputy  Undersecretary  (Acquisition 

Management).  For  the  United  States 

Department  of  Defense. 

Dosmond  N.  Biddle. 

Counsellor  (Defence  Supply).  For  the 

Secretary,  Deportment  of  Defence 

Commonwealth  of  Australia. 

Washington  D.C. 

October  1984 

BIU.IMO  COOC  M10-41-M 
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INTERNATIONAL    AGREEMENTS 


ANNEX  A 


REQUEST  FOR  QUALITY  ASSURANCE 

1.     Issuing  Authority  (Delegitor) 

2.       Forward  to  (Delegatee) 

QUALITY  ASSURANCE  IS  HEREBY  REQUESTED 
FOR 

3.  Government  Contract  No. 

4.       Purchaser 

5.     Order  No. 

6.       Supplier  (Name  and  manufacturing 
location) 

7.     Description  and  quantity 

B.     Special  Quality  Assurance  Requirements  (If  necessary,  attach  sheets) 

9.     Attached  hereto  are: 
Copies  of  above  order 

i 
! 

10.     Special  remarks  and/or 

instructions  (if  necessary, 
attach  sheets) 

11.  Technical  data  and  quality 
assurance  requirements 

are  attached  hereto 

will  be  furnished  by  the 
supplier/purchaser 

12.  Signature  (Delegator) 

13.  Date 

14.     Name  and  title/position 
(Block  Capitals) 

Decision  overleaf 


INTERNATIONAL   AGREEMENTS 


0  C  c  t  s  I  0  N 


Of.  ucfinlol  tubjKti  Should  bt  «MrttsH  to  tlMt  outliorlt/. 


"■     bJl^/*^"*"  """**  ^  '"•''^•^  ^"«  ^  •^"•"«  »t«t«<  <«  " 


''■  S'lSMrr^-J'r'^H  •"'  ?•""*  '•""  '""•'^•tloi.i  or  i.o«-.cctpt*nct 
or  notlct  of  transfir  of  rtouost  to  anothtr  nttlontl  .uthorlty. 


The  addrttscc  In  2  ibovt  It 
r»<jut$ted  to  complctt  coluwtt 
15-20  «nd  rtturn  oni  cop/  to 
tht  Issuing  authority  (rt.1 
•bovt) 


18.  Signatura  (Oclegatas) 

19.  Oau 


20.      Naw  and  titla/posltlon 
(Hock  Capiult) 


INTERNATIONAL   AGREEMENTS 


. !,.' 


AWWEX  I 


CC«T1F1CATE        OF        CONFORNITT 


Paga  t 


I .  Purchasar 


No.  of  Pagts 


Order  rafarance 
S^   uovarnmant  Contract  »»o. 


>•  Nailad  to  (Dclegator) 


i.     from   (Suppllar) 


^ 


6a.  yiippad  to  (Consignaa) 


6b.  Shlpnant  nuabar  on  ordar  , 
'•rtlal        Final 


Cartlflad  that  tha  whola  of  tha  supplies  detailed  baloM  (or 
the  services  described  above)  confona  In  all  respects  to  the 
specification  s).  dra-lngC,)  and  order  relative  thereto  and 
that  the  supp  ics  have  been  Inspected  and  tested  In  accordance 

•1th  the  conditions  and  requirements  of  the  order 


)ate 


Slgnaturc(Suppller) 


Name (printed) 


Contract 
Iten  No. 


Stock/Part 
No.  and 


10.     Quantity 


11.    Package 

No. 


12. 


Undelivered 
Balance 


Continue  list  on  separate  pages 
If  necessary 


Government  Certificate 
(sec  overleaf) 


en 

GO 


S 


2 

o 


H 

c 
n 

CB 

o. 

03 

a 

n 
n 

n 

3 

cr 
m 

•-I 

CO 


re 
ca 

B3 

9 
O. 

50 
re 

OQ 

c 


INTERNATIONAL   AGREEMENTS 


13.     Qutntlty  rtctlvtd 


14.    CovtrnMnt  Quality  Asturanc* 
Sarvlct  (0«1tgatet) 


IS. 


Th1$  If  to  ctrtify  that  within 
tht  provltlont  of  tht  tgrccoant 
th«  (uppllti  and  (or)  ttrvlcts 
fdtntlficd  abova  have  batn 
tubjact  to  Covarnine'it  Quality 
Assurance  and  ara  considered 
to  comply  with  the  provisions 
of  the  applicable  contract. 


INTERNATIONAL  AGREEMENTS 


AWNEX  C 


Oati 

Signature 
Name  (printed) 


16.     RCMAJtKS 


QUALITY  ASSuAAnCE  AOVI&OftV  REPOftT 
1      j   STATWEHT  OF  UHSATISFACTMY  COHOITIONS 

to  (Otitgator) 

Contract  Issued  by 

Contract  NuMber 

Supplier 

Request  for  Government 
Quality  Assurance 

number 
Date 

Pertinent  contractual  provlslons(s)  (Identity  by  article  number  If 
sosslble) 

S  T  A  T  E  M  t  M  T                               .The 

I      following  unsatisfactory  condltlons(s)  pertaining 
to  Quality  Assurance  on  the  above  contract  Is 
reported 

Issued  by  (Oe legatee) 

i 

Date 

Signature,  Name  and 
Title 

a. 
a 


o 

OQ 
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T-102    Swiss  Agreements. 
T-102.1     Swiss  F-5  Agreement. 

Mewomndum  of  Understanding  Between  the 
Government  of  the  Swiss  Confederation  and 
the  Government  of  the  United  States 
Concerning  the  F-5  Program 

1.  The  Government  of  the  Swiss 
Confederation,  acting  through  the  Federal 
Military  Department  (hereinafter  called  the 
FMD)  intends  to  purchase  a  quantity  of  F-5E 
and  F-5F  aircraft,  with  associated  supporting 
defense  articles  and  services,  from  U.S. 
sources  through  the  Untied  Stales 
Department  of  Defense  (hereinafter  called  the 
DoD)  under  Foreign  Military  Sales 
procedures. 

2.  The  goal  of  the  Memorandum  of 
Understanding  (MOU)  is  to  effect  to  the 
maximum  extent  fiossible  the  amount  to  be 
paid  by  the  Swiss  Government  for  the  aircraft 
and  supporting  equipment  set  out  in 
paragraph  1  by  placing  comtracts  on  a 
competitive  basis  with  Swiss  industries,  but 
in  no  even  will  the  goal  be  less  than  30%. 

3.  The  United  States  Government,  acting 
through  the  DoD,  and  the  Government  of  the 
Swiss  Confederation,  acting  through  the 
FMD,  in  seeking  to  attain  this  goal,  will  look 
to  the  U.S.  firms  benefiting  substantially  from 
the  Swiss  purchase  to  carry  the  primary 
burden  of  offset  implementations.  It  will  be 
the  basic  responsibility  of  industry  in  each 
country  to  identify  and  define  their  capability 
and  to  carry  out  the  supporting  action  to 
facilitate  the  industrial  participation 
envisioned  herein.  During  the  first  two  years 
the  primary  burden  of  offset  implementation 
will  be  upon  Northrop,  General  Electric  and 
related  contractors.  However,  if  during  that 
period  Swiss  industry  offers  items  which  can 
meet  valid  U.S.  defense  procurement  on  a 
competitive  basis,  the  provisions  of 
paragraph  5  will  be  applicable.  After  such 
two  year  period  representatives  of  the  parties 
hereto,  with  appropriate  representatives  from 
the  industrial  sectors,  will  meet  to  review 
progress  hereunder.  Should  it  be  apparent 
that  the  offset  objectives  may  not  be  reached 
before  the  expiration  of  the  MOU,  the  DoD 
M(ill  augment  industry  efforts  to  reach  that 
objective  by  offering  to  Swiss  industry  the 
opportunity  to  provide  defense  articles  and 
services  under  competitive  solicitation 
procedures  and  in  accordance  with 
paragraph  5. 

4.  (A)  In  order  to  achieve  the  goal  the  DoD, 
contingent  on  the  sale  of  the  above  quantities 
of  aircraft  to  the  Government  of  the  Swiss 
Confederation,  agrees  to  use  the  best  efforts 
to  have  Northrop,  General  Electric,  and  other 
companies  associated  with  the  F-5E  and  F 

Paircraft  program  provide  Swiss  industry  with 
the  opportunity  to  compete,  on  an  equal  basis 
with  U.S.  industry  and  other  sources  for  sub- 
contracts. In  addition,  the  DoD  will 
encourage  the  prime  contractors  (Northrop 
and  GE)  to  implement  their  plans  for 
expansion  of  Swiss  products  in  the  U.S.  and 
third-country  markets. 

(B)  Swiss  items  purchased  by  U.S.  sources 
(including  municipalities]  and  Swiss  items 
purchased  by  third-country  sources  as  a 
result  of  the  efforts  of  Northrop.  GE  and  other 
U.S.  contractors  associated  with  the  F-5 
program  will  be  recognized  in  any 


computation  of  offset  amounts.  The  primary 
test  will  be  a  mutual  accord  as  to  whether  or 
not  a  given  sale  occurred  as  a  result  of  efforts 
arising  from  this  offset  agreement.  To 
facilitate  these  computations  the  DoD  will 
look  primarily  to  the  contractor  to  keep 
records  adequate  for  this  purpose. 

5.  The  DoD  agrees  that  in  seeking  to  attain 
this  goal,  il  will: 

(Aj  Provide  for  waiver  of  the  cost  of  import 
duties  in  evaluating  defense  prime  contracts 
and  sub-contract  solicitations  from  Swiss 
industry  and  for  the  necessary  duty-free  entry 
certificates  and  related  documentation. 

(B)  Emphasize  that  in  inviting  submission 
of  selected  tenders,  special  consideration 
should  be  given  to  those  items  for  which 
Swiss  industry  can  bid  on  a  competitive 
basis. 

(C)  Use  its  best  efforts  to  have  technical 
data  required  for  production  provided  to 
Swiss  contractors  on  a  reasonable  cost  basis. 

(D)  Facilitate  the  necessary  export  licenses 
required  for  the  provision  of  bid  package  and 
related  technical  data  to  accomplish  the 
above. 

(EJ  Provide  for  waiver  to  the  extent 
permitted  under  "Buy  National"  legislation 
and  regulations. 

6.  The  FMD  and  its  organizations  will  use 
their  good  offices  and  authority  to  achieve 
the  established  procurement  objectives.  TTiis 
will  include,  in  addition  to  the  purchase  of 
the  F-5  aircraft,  the  following: 

(A)  Direction  to  the  Swiss  industry  on  steps 
to  be  taken  by  Swiss  industrial  firms  to  make 
known  their  capabilities  and  products  which 
might  qualify  for  competitive  procurement  by 
U.S.  industry  and,  to  the  extent  necessary,  by 
the  DoD: 

(B)  Advice  to  Swiss  industry  on  the 
necessary  steps  they  must  take  to  coordinate 
their  efforts  in  responding  to  U.S.  offers: 

(C)  Assistance  to  Swiss  industry  in  meeting 
handling  requirements  for  classified  U.S. 
information. 

7.  The  FMD  and  the  DoD  will  appoint 
project  officers  to  monitor  progress  toward 
the  objective  of  this  MOU.  These  project 
officers  will  meet  periodically,  but  not  less 
than  annually,  to  review  the  progress  of  this 
understanding  and  recommend  such  action  as 
may  appear  necessary  to  carry  out  its 
objective. 

8.  At  the  end  of  every  two  years, 
representatives  of  the  parties  hereto  with 
appropriate  representatives  from  the 
industrial  sectors  will  meet  to  review 
progress  under  this  MOU. 

9.  This  Memorandum  of  Understanding  is 
effective  on  the  date  on  which  it  is  signed, 
and  shall  remain  in  effect  for  eight  years, 
subject  to  the  respective  laws  of  the 
Government  of  the  Swiss  Confederation  and 
the  Government  of  the  United  Slates. 
Jamm  R.  Schlesingar. 

The  Secretary  of  Defense  of  the  United  States 
of  America. 

Dated:  2  July  1975. 
Rudolf  Gnaegi, 

The  Chief  of  the  Federal  Military  Deportment 
of  the  Swiss  Confederation. 

Dated:  9  )uly  1975. 

T-102.2    Amendment  1  to  Swiss  FS 
Agreement 


Amendment  1  to  the  Memorandum  of 
Understanding  Between  the  Government  of 
the  Swiss  Confederation  and  the  Government 
of  the  United  Slates  Concerning  the  F-5 
Program 

1.  The  Government  of  the  Swiss 
Confederation,  acting  through  the  Federal 
Military  Department,  intends  to  purchase  an 
additional  quantity  of  approximately  40  F-5 
airoraTt  over  and  above  that  quantity  covered 
by  the  basic  Memorandum  of  Understanding 
(MOU).  This  purchase  will  be  made  from  U.S. 
sources  through  the  United  Stales 
Departmi^nt  of  Hofense  (hereinafter  called  the 
DoD)  under  Foreign  Military  Sales 
procedures. 

2.  The  purpose  of  this  Amendment  is  to 
extend  the  period  of  time  during  which  Swiss 
industry  will  be  allowed  to  compete  with  U.S. 
industries  for  DoD  contracts.  II  is  understood 
that  reciprocal  access  to  Swiss  Government 
defense  contract  opportunities  is  afforded  to 
U.S.  industry,  since  the  Government  of 
Switzerland  imposes  no  national 
protectionist  barriers  nor  import  duties  in 
considering  foreign  proposals  for  Swiss 
Government  defense  contracts. 

3.  The  U.S.  Government  will  continue  to 
perform  its  commitments  with  respect  to  the 
offset  goal  specified  in  the  basic  MOU 
through  the  period  of  time  specified  therein. 
However,  this  Amendment  does  not  obligate 
the  U.S.  Government  to  any  additional  offset 
goal  with  respect  to  the  additional  F-5 
purchase. 

4.  In  consideration  of  the  purchase  by  the 
Government  of  Switzerland  of  this  additional 
quantity  of  F-5  aircraft,  the  basic  MOU  is 
herewith  amended  to  provide  that,  upon 
termination  of  the  obligations  of  the  U.S. 
Government  as  set  forth  in  the  basic  MOU, 
the  DuD  will  continue,  on  a  case-by-case 
basis,  and  to  the  extent  permitted  by  U.S. 
laws  and  regulations,  to: 

(A)  Provide  for  waiver  on  the  cost  of  import 
duties  in  evaluating  defense  prime  contract 
and  subcontract  solicitations  from  Swiss 
industry. 

(B)  Use  its  best  efforts  to  have  technical 
data  required  for  production  provided  lo 
Swiss  contractors  on  a  reasonable  cost  basis. 

(C)  Facilitate  the  necessary  export  licenses 
required  for  the  provision  of  bid  package  and 
related  technical  data  lo  accomplish  the 
above. 

(D)  Provide  for  necessary  duty-free 
certification  and  related  documentation. 

(E)  Provide  for  waivers  of  buy  national  and 
balance  of  payments  restrictions. 

5.  This  Amendment  shall  become  effective 
in  July  1983  contingent  upon  Swiss  Federal 
Military  Department  acceptance  of  the  U.S. 
DoD's  Letter  of  Offer  and  Acceptance  for  the 
additional  F-SE/F  Aircraft.  This  Amendment 
shall  remain  in  effect  for  four  >ear8,  subject 
to  the  respective  laws  of  the  Government  of 
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the  Swiss  Confederation  and  the  Government 
of  the  United  States. 


Secretary  of  Defense  for  the  Government  of 
the  United  States  of  America. 

Dated:  October  7. 1980. 


Chief  of  the  Federal  Military  Department  for 
the  Government  of  the  Swiss  Confederation 

Dated:  October  29, 1980. 

Pail  2— MOU's  With  NATO  Partidpating 
Countries 

T-200    Scope  of  Part.  This  part  provides, 
for  information  purposes  only,  copies  of 
Participating  Country  Agreement, 
Memoranda  of  Understanding,  and 
accompanying  annexes.  See  DAR  6-1406. 

T-atJl     Canadian  Agreements. 

T-201.1     Letter  of  Agreement  With 
Canada. 

1.  This  agreement  applies  to  all  contracts 
placed,  on  of  after  October  1, 1956,  by  any  of 
the  Military  Departments  with  the 
Corporation.  It  shall  remain  in  force  from 
year  to  year  until  terminated  by  mutual 
consent;  however,  it  can  be  terminated  on  the 
31st  day  of  December  or  the  30th  day  of  June 
in  any  year  by  either  party  provided  that  six 
months  notice  of  termination  has  been  given 
in  writing.  In  addition,  this  agreement 
provides  for  certain  reciprocal  arrangements 
facilitating  procurement  by  each  of  the 
parties  in  the  country  of  the  other. 

2.  (a)  The  Corporation  agrees  that  it  will 
cause  all  first-tier  subcontracts  under 
contracts  covered  by  this  agreement  to  be 
placed  in  accordance  with  the  practices, 
policies,  and  procedures  of  the  Government 
of  Canada  covering  procurement  for  defence 
purposes;  and  agrees  that  if  the  aggregate 
profit  realized  under  such  subcontracts  by 
any  first-tier  subcontractor  exceeds  that 
which  is  allowed  by  the  Government  of 
Canada  under  the  above  mentioned 
practices,  policies,  and  procedures,  the 
amount  of  such  excess  will  be  refunded  by 
the  Corporation  to  the  Military  Departments. 
There  shall  also  be  refunded  profits  on  any 
subcontract  in  excess  of  amounts  which  the 
Minister  of  Defence  Production  (Canada)  in 
the  exercise  of  said  practices,  policies  and 
procedures  considers  to  be  fair  and 
reasonable,  recovered  by  the  Minister 
pursuant  to  section  21  of  the  Defence 
Production  Act  (Canada)  from  any  individual 
subcontractor  of  any  tier.  It  is  recognized  that 
the  practices,  policies  and  procedures  of  the 
Government  of  Canada  referred  to  above 
permit  various  rates  of  profit  in  accordance 
with  the  terms  of  the  said  practices,  policies, 
and  procedures  as  from  time-to-time 
emended:  however,  in  no  case  will  the  rate  of 
profit  be  allowed  to  exceed  any  limit 
prescribed  by  statute  of  the  Government  of 
the  United  States.  For  the  purpose  of  this 
paragraph,  the  Corporation  will  cause  to  be 
conducted  such  audits  in  accordance  with  the 
Costing  Memorandum  (DDP-31)  of  the 
Department  of  Defence  Production  (Canada) 
and  such  verifications  of  cost  as  are  in 
accordance  with  the  said  practices,  policies, 
and  procedures.  The  Corporation  will  render 
lo  the  Military  Departments  its  certificate 


that  the  provisions  of  this  paragraph  have 
been  observed. 

(b)  Contracts  for  communication  and 
transportatioa  services,  and  the  supply  of 
power,  water,  gas  and  other  utilities  shall  be 
excepted  from  the  provisions  of 
subparagraph  (a)  above,  provided  the  rate  or 
charges  for  such  services  or  utilities  are  fixed 
by  public  regulatory  bodies:  and  provided 
further  the  Military  Departments  are 
accorded  any  special  rates  that  may  be 
available  to  the  Canadian  Government  with 
respect  lo  such  contracts. 

(c)  The  Canadian  Government  its 
Department  and  Agencies,  including  but  not 
limited  to  the  Corporation  and  Canadian 
Arsenals  Limited,  a  Crown  Company  wholly 
owned  by  the  Canadian  Government,  shall 
not  be  entitled  to  any  profit  on  any  contract 
or  contracts  covered  by  this  agreement.  Any 
profits  which  may  be  realized  shall  be 
returned  to  the  Military  Departments  except 
as  hereinafter  provided:  Before  refunding 
profits  realized  from  the  following  sources: 

(i)  Net  profits  of  the  Canadian  Government, 
its  Departments  and  Agencies,  as  defined 
above,  with  respect  to  contracts  and 
subcontracts  covered  by  this  agreement. 

(ii)  Excess  profits  referred  to  in  paragraph 
(a)  above,  and 

(iii)  Renegotiation  recoveries  from 
subcontracts  of  any  tier  tinder  contracts 
covered  by  this  agreement,  which  recoveries 
the  Military  Departments  would  otherwise  be 
entitled  to  receive  in  accordance  with  the 
provisions  of  subparagraph  (a)  above; 
Corporation  shall  be  entitled  to  deduct  any 
losses  it  may  sustain  with  respect  to 
contracts  covered  by  this  agreement. 

(d)  Interim  adjustments  and  refunds  under 
this  paragraph  2  shall  be  made  at  such  time 
or  times  as  may  be  mutually  agreed  upon  but 
at  least  once  a  year  as  of  June  30th.  Such 
interim  adjustments  shall  apply  only  to 
completed  contracts.  The  final  adjustment 
and  refund  shall  be  made  as  soon  as 
practicable  after  the  expiration  of  this 
agreement. 

(e)  The  profit  and  loss  provisions  of  this 
paragraph  2  shall  not  apply  to  contracts 
awarded  to  the  Corporation  as  the  result  of 
formal  competitive  bidding  (initiated  by 
Invitation  for  Bids). 

3.(a)  All  contracts  placed  by  the  Military 
Departments  with  the  Corporation,  except 
those  placed  as  the  result  of  formal 
competitive  bidding,  shall  provide  for  prices 
or  cost  reimbursement  as  the  case  may  be,  in 
terms  of  Canadian  currency,  and  for  payment 
lo  be  made  in  such  currency.  Therefore, 
quotations  and  invoices  shall  be  submitted 
by  the  Corporation  to  the  Military 
Departments  in  terms  of  Canadian  currency, 
and  such  cost  data,  vouchers,  etc,  as  the 
contracts  require  shall  also  be  submitted  in 
terms  of  Canadian  currency.  However,  the 
Corporation  may  elect  in  respect  to  any  of 
such  contracts  to  quote,  submit  the  said  cost 
data,  vouchers,  etc.,  and  receive  payment  in 
United  States  currency,  in  which  event  such 
contracts  shall  provide  for  payment  in  United 
States  currency  and  shall  not  be  subject  to 
adjustment  for  losses  or  gains  resulting  from 
fiuctuations  in  exchange  rates. 

(b)  All  formal  competitive  bids  shall  be 
submitted  by  the  Corporation  in  terms  of 


United  States  currency  and  contracts  placed 
as  a- result  of  such  formal  competitive  bidding 
shall  not  be  subject  to  adjostment  for  losses 
or  gains  resulting  from  fluctuation  in 
exchange  rates. 

4.  The  Military  Departments  and  the 
Corporation  shall  avoid,  to  the  extent 
consistent  tvith  the  declared  pohcies  of  the 
Military  Departments  and  the  Canadian 
Government  the  making  of  any  surcharges 
covering  administration  costs  with  respect  to 
contracts  placed  with  the  Corporation  by  any 
of  the  Military  Departments  and  contracts 
placed  by  the  Military  Departments  in  the 
United  States  for  the  Canadian  Government 

5.  To  the  extent  that  contracts  placed  with 
the  Corporation  by  the  Military  Departments 
provide  for  the  audit  of  costs  and  profits, 
such  audit  will  be  made  without  charge  to  the 
Military  Departments  by  the  Cost  Inspection 
and  Audit  Division  of  the  Treasury  of  Canada 
in  accordance  with  Costing  Memorandum 
Form  DDP-31  of  the  Department  of  Defence 
Production.  Canada. 

6.  The  Canadian  Government  shall  arrange 
for  inspection  personnel  of  the  Department  of 
National  Defence  (Canada)  to  act  on  behalf 
of  the  Military  Departments  with  respect  to 
contracts  placed  by  the  MiUtary  Departments 
with  the  Corporation  and  with  respect  to 
subcontracts  placed  in  Canada  by  United 
States  contractors  which  are  performing 
contracts  for  the  Military  Departments,  and 
for  the  use  of  inspection  facilities  of  the 
Department  of  National  Defence  (Canada)  for 
such  purposes,  such  personnel  and  facilities 
to  be  provided  without  coat  to  the  Military 
Departments.  The  Military  Departments  shall 
provide  and  make  no  charge  for  inspection 
services  and  inspection  facilities  in 
connection  with  contracts  placed  in  the 
United  States  by  the  Military  Departments  for 
the  Canadian  Government  and  with  respect 
to  subcontracts  placed  in  the  United  States 
by  Canadian  contractors  which  are 
performing  contracts  for  the  Department  of 
Defence  Production'  (Canada).  The 
Department  of  National  Defence  (Canada)  or 
any  Military  Department  may  provide  liaison 
with  the  other's  inspection  personnel  ia 
connection  with  the  foregoing.  It  is 
understood  that  either  the  Department  of 
National  Defence  (Canada)  or  any  Military 
Department  may  in  appropriate  cases  arrange 
inspection  by  its  own  inspection  organization 
in  the  other's  country. 

7.  Because  of  the  varying  arrangements 
made  by  the  Canadian  Government  and  the 
Military  Departments  in  furnishing 
Goveqiment-owned  facilities  (including 
buildings  and  machine  tools)  to  contractor*,  it 
is  recognized  that  the  matter  of  inclusion  in 
contract  prices  of  charges,  through 
amortization  or  otherwise,  for  use  of  such 
facilities  will  be  determined  in  the 
negotiation  of  individual  contracts.  However, 
there  shall  be  avoided,  to  the  extent 
consistent  with  the  policies  of  the  Canadian 
Government  and  Military  Departments,  any 
such  charges  for  use  of  Government- 
furnished  facilities. 

8.  (a)  The  Corporation  agrees  that  the 
prices  set  out  in  fixed-price  type  contracts 
covered  by  this  Agreement  will  rtol  include 
any  taxes  with  respect  to  first-tier 
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subcontracts;  nor  shall  prices  include  custom 
duties  to  the  extent  refundable  in  accordance 
with  Canadian  law,  paid  upon  the  import  of 
any  materials,  parts,  or  components 
incorporated  or  to  be  incorporated  in  the 
supplies,  with  respect  to  Hrst-tier 
subcontracts. 

(b)  The  Corporation  agrees  that  under  cost- 
reimbursement  type  contracts  the 
Corporation  shall,  to  the  extent  practicable 
with  respect  to  first-tier  subcontracts, 
exclude  from  its  claims  all  taxes  and  to  the 
extent  refundable  in  accordance  with 
Canadian  Law.  customs  duties,  paid  upon  the 
import  of  any  materials,  parts  or  components, 
incorporated  or  to  he  incorporated  in  the 
supplies  and  that  any  amounts  included  in 
such  claims  representing  such  taxes  and 
duties  shall  be  refunded  or  credited  to  the 
Military  Departments. 

(c)  The  Corporation  agrees  that  to  the 
extent  that  such  taxes  and  duties  can  be 
reasonably  and  economically  identified  it 
will  use  its  best  endeavors  to  cause  such 
taxes  to  be  excluded  from  all  subcontracts 
below  the  First  tier  and  if  found  to  be 
included  to  be  recoverable  and  credited  to 
the  Military  Departments. 

9.  The  Corporation  recognizes  that  existing 
law  of  the  United  States  prohibits  the  use  of 
the  cost-plu8-a-percentage-of-cost  system  of 
contracting. 

10.  Each  contract  covered  by  this 
agreement  shall  be  deemed  to  include  the 
provisions  required  by  |i)  Pub.  L  245.  82nd 
Congress  of  the  United  States  (65  Stat.  TOO:  41 
U.S.C.  153(c))  and  (ii)  section  719  of  Pub.  L 
458.  83rd  Congress  of  the  United  States  (68 
Stat  353)  or  similar  provisions  that  may  be 
required  by  subsequent  legislation. 

(End  of  Agreement) 

*Now  the  Department  of  Supply  and 
Services 

T-201.2    Cooperolive  Agreement  with 
Canada. 

•••morwiduin  of  Understanding  In  th«  FieM 
of  Cooperative  Development  Between  The 
Unned  States  Department  of  Defense  and 
the  Canadian  Department  of  Defence 
Production 

This  Memorandum  of  Understanding 
complements  the  U.S.-Canadian  Defence 
Production  Sharing  Program  by  establishing  a 
cooperative  agreement  in  defense  research 
and  development  between  the  United  States 
Department  of  Defense  (DoD)  and  the 
Canadian  Department  of  Defence  of 
Production  (CDDP).  called  the  Defense 
Development  Sharing  Program. 

1.  Objectives: 

The  principle  objectives  of  the  Defense 
Development  Sharing  Program  are: 

a.  To  assist  in  maintaining  the  Defense 
Production  Sharing  Program  at  a  high  level  by 
making  it  possible  for  Canadian  firms  to 
perform  research  and  development  work 
undertaken  to  meet  the  requirements  of  U.S. 
armed  forces. 

b.  To  utilize  better  the  industrial  scientific 
and  technical  resources  of  the  United  States 
and  Canada  in  the  interest  of  mutual  defense. 

c.  To  make  possible  the  standardization 
and  interchangeability  of  a  larger  amount  of 
the  equipment  necessary  for  the  defense  of 
United  States  and  Canada. 


2.  Description  of  the  Program: 
a.  The  Defense  Development  Sharing 
Program  will  consist  of  research  and 
development  projects  (such  program  projects 
being  here  and  after  referred  to  as 
"projects"): 

(1)  Which  are  performed  by  Canadian 
prime  contractors; 

(2)  Which  are  designed  to  meet  specific 
DoD  research  and  development  requirements: 

(3)  In  which  the  Military  Department  of 
DoD  which  is  the  United  States  party  to  the 
project  agreement  acts  as  the  design 
authority:  and 

(4)  Which  are  jointly  funded  by  DoD  and 
CDDP.  (Where  DoD  undertakes  the  research 
and  development  of  a  weapons  system 
composed  of  several  components,  work 
funded  by  CDDP  on  one  or  more  of  such 
components  will  be  considered  to  be  jointly 
funded). 

b.  The  Defense  Development  Sharing 
Program  will  not  include  efforts  referred  to  in 
paragraph  13. 

3.  Ponding:  The  financial  contribution  of 
DoD  in  each  protect  will  not  be  less  than  25 
percent  of  the  costs  incurred  subsequent  to 
the  date  of  the  project  agreement  provided 
that  in  the  ease  of  work  referred  to  in  the 
parenthetical  sentence  of  paragraph  2.a(4). 
the  financial  arrangements  shall  be  as 
agreed  to  by  DoD  and  CDDP  in  the  project 
agreement 

4.  Selection  of  Projects: 

A  proposal  to  initiate  a  project  may  be 
made  by  CDDP  to  any  of  the  Military 
Departments  of  DoD  or  by  any  of  the  Military 
Departments  of  DoD  to  CDDP.  Each  proposal 
will  contain  a  complete  and  detailed 
description  of  the  scope  of  the  project  and 
work  to  be  performed  and  of  the  suggested 
cost  sharing  arrangement.  Projects  will  be 
selected  by  mutual  agreement  of  CDDP  in  the 
Military  Department  of  DoD  concerned. 

6.  Project  Agreements: 

The  specific  terms  and  conditions  of  each 
project  will  be  governed  by  a  project 
agreement  between  the  Military  Department 
of  DoD  and  CDDP.  The  project  agreement 
will  inter  alia  set  forth  the  scope  of  the 
projects,  the  work  to  be  performed,  types  of 
reports  to  be  submitted,  the  time  and  funding 
schedules,  and  the  cost  of  sharing 
arrangements. 

6.  Selection  of  Prime  Contractors: 

The  selection  of  prime  contractors  for  work 
to  be  performed  under  a  project  shall  be 
subject  to  mutual  agreement. 

7.  Contract  Clauses  for  Projects: 
The  Canadian  Government  agencies 

responsible  for  placing  and  administering 
research  and  development  contracts  with 
Canadian  firms,  will  insert  suitable 
provisions  in  such  contracts  obtaining  for 
DoD  the  same  production  rights,  data,  and 
information  that  DoD  would  obtain  for  itself 
if  DoD  were  solely  funding  and  placing  the 
contract  under  its  Armed  Services 
Procurement  Regulation. 

8.  Competitive  Research  and  Development 
DoD  will  not  engage  in  research  and 

development  which  duplicate  the  work  being 
carried  out  under  any  project  unless  DoD 
considers  such  research  and  development  to 
be  in  the  United  States  national  interest.  The 
appropriate  DoD  agency  will  notify  CDDP 


before  undertaking  such  duplicative  research 
and  development  and  will,  if  requested  by 
CDDP.  promptly  enter  into  consultations  with 
CDDP 

9.  DoD  Procurement  of  Researched 
De  ve  loped  Items: 

Procurement  by  DoD  from  Canadian  firms 
of  items  developed  in  a  project  will  be  made 
under  the  Defense  Production  Sharing 
Program  and  in  accordance  with  the  DoD 
Armed  Services  Procurement  Regulation. 
Pursuant  to  that  Regulation,  procurement  of 
items  developed  by  Canadian  firms  under  the 
Defense  Development  Sharing  Program  will 
not  be  "set  aside"  for  small  business  or  for 
labor  surplus  areas. 

10.  Security: 

a.  Information  and  materials  developed 
within  projects  will  be  considered  to  be 
jointly  developed,  and  classification  and 
declassification  thereof  will  be  determined 
jointly. 

b.  Classified  information  and  materials 
exchanged  in  connection  with  or  developed 
within  projects  will  be  safeguarded  in 
accordance  with  the  United  States-Canadian 
Security  Agreement  of  January  30, 1962.  in  the 
United  States-Canadian  Industrial  Security 
Agreement  effected  by  an  exchange  of  letters 
dated  February  6  and  March  31. 1952.  as 
amended. 

11.  Disclosure  of  Classified  information: 

a.  Classified  information  and  materials 
received  by  either  Government  under  the 
Defense  Development  Sharing  Program  but 
not  developed  within  a  project  will  not  be 
disclosed  or  transferred  to  third  countries,  or 
nationals  of  third  countries,  without  the 
consent  of  the  originating  Government. 

b.  Jointly  developed  classified  information 
materials  will  not  be  transferred  or  disclosed 
to  any  third  party  by  either  Government  or 
nationals  thereof  without  the  consent  of  the 
other  Government. 

12.  Sales: 

a.  Sales  or  transfers  to  any  third  party  of 
items  developed  in  a  project  containing 
classified  information  or  materials  will  be 
subject  to  the  provisions  of  paragraph  11. 

b.  Sales  or  transfers  to  NATO. 
Commonwealth,  and  SEA  TO  countries,  or 
nationals  thereof,  of  jointly  developed 
unclassified  items  may  be  made  in 
accordance  with  any  applicable 
arrangements  between  Canada  and  the 
United  States  regarding  munitions  control. 
Sales  or  transfers  to  any  other  third  party  of 
jointly  developed  unclassified  items  will  not 
be  made  without  the  consent  of  both  parties 
to  this  agreement. 

c.  Sales  or  transfers  to  any  third  party  of 
jointly  developed  unclassified  rights, 
information,  or  data  necessary  for  the 
production  of  an  item  developed  in  a  project 
will  not  be  made  without  the  consent  of  both 
parties  to  this  agreement. 

13.  Other  Research  and  Development 
Efforts  not  in  Defense  Development  Sharing 
Program: 

a.  Consistent  with  normal  DoD  source 
selection  procedures.  Canadian  firms  may 
bid  for  DoD  research  and  development 
contracts  which  are  to  be  funded  solely  by 
the  United  States.  DoD  will  evaluate 
proposals  from  qualified  Canadian  firms  on  a 
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parity  with  proposals  received  from  United 
States  firms.  CDDP  undertakes  to  ensure  that 
Canadian  firms  comply  with  DoD 
procurement  procedures. 

b.  CDDP  may  award  and  solely  fund 
research  and  development  contracts  to 
Canadian  firms  for  the  purpose  of  satisfying 
existing  or  anticipated  DoD  requirements. 
DoD  and  its  Military  Departments  will  not  act 
as  Design  Authority  for  such  contracts.  In  the 
event  that  the  results  of  any  such  contract 
become  of  sufficient  interest  to  DoD  to 
warrant  joint  funding,  the  contract  work  may. 
upon  mutual  agreement,  be  made  the  subject 
of  the  Defense  Development  Sharing  Program 
project. 

14.  Canadian  Access  to  United  States 
Information: 

Subject  to  United  States  legislation  and 
national  policy,  the  Government  of  Canada 
will  have  access  to  information  on  the  future 
requirements  of  DoD  research  and 
development  programs  and  Canadian  firms 
will  have  the  same  access  to  DoD  research 
and  development  program  information  as 
United  States  firms. 

15.  Supersession  of  Prior  Arrangements: 
This  Memorandum  of  Understanding 

supersedes  the  memoranda  between  CDDP 
and  the  United  States  Departments  of  the 
Army,  and  Air  Force,  respectively,  dated  July 
26, 1960  and  December  22. 1961.  except  with 
respect  to  projects  already  entered  into 
thereunder. 

16.  Effect  and  Duration: 

This  Memorandum  of  Understanding  will 
remain  in  force  indefinitely,  subject  to 
modification  or  termination  at  any  time  by 
mutual  agreement  or  to  termination  six 
months  after  receipt  by  either  party  of  written 
notice  of  the  intention  of  the  other  party  to 
terminate  it. 
Charles  M.  Drury, 
Minister  of  Defence  Production. 

Dated:  November  21, 1963: 
Robert  S.  McNamara. 
Secretary  of  Defense. 

Dated:  November  16. 1963. 

T-202    United  Kingdom  Memorandum  of 
Understanding 

Memorandum  of  Understanding  Between  the 
Government  of  the  United  States  and  the 
Government  of  the  United  Kingdom  of  Great 
Britain  and  Northern  Ireland  Relating  to  the 
Principles  Governing  Cooperation  in 
Research  and  Development.  Production, 
Procurement  and  Logistic  Support  of  Defense 
Equipment  (Short  Title:  Cooperation 
Memorandum) 

Introduction 

The  Government  of  the  United  States  of 
America  (USG)  and  the  Government  of  the 
United  Kingdom  of  Great  Britain  and 
Northern  Ireland  (HMG).  (Hereinafter 
referred  to  as  the  Governments),: 

noting  that  the  Governments  established 
and  have  maintained  understandings  relating 
to  reciprocal  defense  procurement  since  1975; 
and 

noting  that  the  Governments  already  have 
an  Arrangement  dated  May  1963  for  Joint 
Military  Developmenl;  and 


are  seeking  to  achieve  greater  co-operation 
in  research,  development  production, 
procurement  and  logistic  support  of  defense 
equipment  in  order  to: 
— make  the  most  cost-effective  and  rational 
use  of  their  respective  industrial,  economic 
and  technological  resources  to  the  extent 
permitted  by  national  policies:  and 
— promote  the  widest  possible  use  of 

standard  or  interoperable  equipment:  and 
— de\'elop  and  maintain  an  advanced 
technological  capability  for  the  North 
Atlantic  Alliance,  and  particularly  with 
respect  to  the  parties  to  this  Memorandum 
of  Understanding. 

Then,  seeking  to  further  the  above  aims, 
the  Governments  have  sought  to  reach 
certain  understandings  and  this 
Memorandum  sets  out  the  understandings  in 
regard  to  the  guiding  principles  governing 
mutual  co-operation  in  defense  equipment 
production  and  purchasing. 

The  Governments  intend  the  understanding 
of  this  Memorandum  of  Understanding 
("MOU ')  to  strengthen  the  North  Atlantic 
Alliance.  In  so  doing,  the  Governments 
recognize  the  efforts  of  the  Independent 
European  F>rogram  Group  (lEPG)  to  enhance 
equipment  collaboration  by  more 
comprehensive  and  systematic  arrangements 
among  the  individual  member  nations.  They, 
therefore,  agree  that  in  the  event  of  a  possible 
conflict  between  understandings  entered  into 
between  the  lEPG  and  the  USG,  and  this 
MOU.  the  parties  hereto  will  consult  with  a 
view  to  amend  this  MOU. 

The  Governments  will  regard  this  MOU  as 
being  part  of  the  arrangements,  in  the  larger 
context,  for  co-operation  between  Europe  and 
North  America  within  the  Alliance. 

Section  1 — Principles  Governing  Reciprocal 
Defense  Purchasing 

1.1.  Both  Governments  intend  to  facilitate 
the  mutual  flow  of  the  defense  procurement 
for  their  armed  services,  aiming  at  a  long 
term  equitable  balance  in  their  exchanges, 
consistent  with  their  national  policies  and 
taking  into  consideration  the  relative 
technological  level  of  such  procurement  and 
each  country's  financial,  industrial,  economic 
and  commercial  possibilities. 

1.2.  This  MOU  is  intended  to  cover  areas  in 
which,  in  the  view  of  both  Governments, 
bilateral  co-operation  could  be  achieved  in 
defense  equipment  production  and 
procurement  This  co-operation  is  intended  to 
complement  the  work  of  the  Conference  of 
National  Armament  Directors  (CNAD).  the 
Independent  European  Program  Group  (lEPG) 
and  the  Senior  NATO  Logisticians 
Conference  (SNLC). 

1.3.  To  facilitate  these  objectives  the 
following  principles  will  be  observed  by  the 
Governments: 

1  J.l.  Both  Governments  will  provide 
appropriate  policy  guidance  and 
administrative  procedures  within  their 
respective  defense  procurement 
organizations  to  implement  the  provisions  of 
this  MOU.  Within  120  days  of  the  effective 
date  of  this  MOU,  each  government  will 
provide  to  the  other  copies  of  such  guidance 
and  procedures. 

1.3.2.  The  Governments  will  identify  and 
noifiinate  for  cpnsideration  by  each  other. 


items  of  defense  equipment  believed  suitable 
to  satisfy  their  respective  requirements.  The 
Governments  will  decide  between  them  to 
which  items  of  defense  equipment  purchases 
this  MOU  will  apply  and  whether  the  items 
may  be  procured  on  a  Govemment-to- 
Govemment  or  Govemment-to-Industry 
basis. 

1.3.3.  In  the  interests  of  standardization 
and  the  effective  utilization  of  scarce 
resources,  each  Government  will,  to  the 
extent  practical,  adopt  qualified  defense 
items  that  have  been  developed  or  produced 
in  the  other  country. 

1.3.4.  The  implementing  procedures  for  this 
MOU  (Annex  I)  will  incorporate  the 
following: 

(i)  Consistent  with  national  laws  and 
regulations,  offers  or  proposals  will  be 
evaluated  without  applying  price  differentials 
under  'Buy  National'  laws  and  regulations, 
and  without  applying  the  cost  of  import 
duties: 

(ii)  Full  consideration  will  be  given  to  all 
qualified  sources  in  each  other's  country  in 
accordance  with  the  policies  and  criteria  of 
the  relevant  purchasing  office.  In  addition, 
each  country  will  give  full  consideration  to  all 
applications  for  qualification  by  sources  in 
the  other  country; 

(iii)  Offers  or  proposals  will  be  required  to 
satisfy  requirements  of  the  purchasing  office 
including  performance,  quality,  delivery  and 
costs; 

(iv)  Consistent  with  national  laws  and 
regulations  provision  will  be  made  for  duty- 
free certificates  and  related  documentation. 

1.3.5.  To  facilitate  programs  set  in 
implementation  of  this  MOU,  the 
Governments  understand  that  subject  to  their 
laws,  regulations,  established  policies  and 
procedures  and  subject  to  privately  owned 
proprietary  rights,  each  Government  will,  so 
far  as  it  is  able,  release  to  the  other  and  to  its 
agents  information  and  technology  necessary 
to  implement  such  programs. 

1.3.6.  The  Governments,  through  their 
appropriate  representatives,  will  consult 
concerning  the  effective  implementation  of 
this  MOU.  Such  consultations  will  be 
conducted  on  the  basis  of  section  2  of  this 
MOU. 

1.3.7.  Arrangements  and  procedures  will,  at 
the  request  of  the  purchasing  government  be 
established  concerning  follow-on  logistic 
support  for  items  of  defense  equipment 
purchased  pursuant  to  this  MOU.  Both 
governments  will  make  their  defense  logistic 
systems  and  resources  available  for  this 
purpose  as  required  and  mutually  agreed. 

Section  2 — Implementation  Machinery 

2.1.  The  Governments  will  appoint 
representatives  to  a  US-UK  Defense 
Equipment  Rationalization  Committee 
(DERC),  to  discuss  and  review  progress  in 
implementing  this  MOU. 

2.2.  The  Assistant  Secretary  of  Defense  of 
Acquisition  and  Logistics  in  conjunction  with 
the  Under  Secretary  of  Defense  for  Research 
and  Engineering  and  the  Under  Secretary  of 
Defense  for  Policy  in  co-ordination,  as 
appropriate,  with  other  DoD  offices,  will  be 
the  responsible  authority  in  the  United  States 
of  America. 
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2.3.  The  Head  of  Defence  Export  Services 
MOD.  under  the  policy  guidance  of  the 
Secretary  of  State  for  Defence,  and  in 
consultation,  as  appropriate,  with  the 
Chairman  and  members  of  the  MOD 
Equipment  Policy  Committee.  *will  be  the 
responsible  authority  in  the  United  Kingdom 
of  Great  Britain  and  Northern  Ireland. 
Section  3 — Industrial  Participation 

3.1.  Implementation  of  this  MOU  will 
involve  full  industrial  participation. 
Notwithstanding  the  governmental 
pro«:edures  to  implement  this  MOU,  it  will  be 
the  basic  responsibility  of  the  industries  in 
each  country  to  identify  and  market  their 
respective  capabilities  and  to  carry  out  the 
necessary  actions  to  bring  about  industrial 
participation. 

3.2.  Each  Govemmeni  will  be  responsible 
for  calling  to  the  attention  of  its  relevant 
industries  the  basic  understanding  or  this 
MOU.  together  with  appropriate  guidance  on 
its  implementation. 

3.3.  The  Governments  will  arrange  that 
their  respective  procurement  and 
requirements  offices  are  made  familiar  with 
the  principles  and  objectives  of  this  MOU 
and  will,  consistent  with  their  normal 
practice  and  procedures  with  their  country's 
industry,  assist  sources  in  the  country  of  the 
other  Government  to  obtain  information 
concerning  proposed  purchases,  necessary 
quahFication  and  appropriate  documentation. 
Section  4 — Security 

4.1.  Any  classified  information  or  material 
exchanged  under  the  terms  of  this  MOU  will 
be  protected  in  accordance  with  the  1961  US- 
UK  General  Security  Agreement,  as 
amended,  and  including  the  Industrial 
Security  Annex  thereto. 

4.2.  Each  Government  will  take  all  lawful 
steps  available  to  it  to  keep  information 
exchanged  in  confidence  under  this  MOU 
free  from  disclosure  under  any  legislative 
provision  unless  the  other  Government 
consents  to  such  disclosure. 

4.3.  To  assist  in  providing  the  desired 
protection,  each  Government  will  mark  such 
information  furnished  to  the  other  in 
confidence  with  a  legend  indicating  the 
country  of  origin,  the  security  classiFication. 
the  conditions  of  release,  and  it  unclassiTied 
the  fact  that  the  information  relates  to  this 
MOU  and  that  it  is  furnished  in  confidence. 

4.4.  Unclassified  information  provided  by 
either  Government  to  the  other  in  confidence, 
and  information  produced  by  either 
government  pursuant  to  this  MOU  requiring 
confidentiality  will  be  safeguarded  in  a 
manner  that  ensures  its  proper  protection 
from  unauthorized  disclosure.  Each 
government  will  provide  appropriate 
protection  for  unclassified  but  sensitive 
technical  data  which  is  at  least  equal  to  the 
protection  provided  by  the  originating 
government. 

4.5.  Technical  Data  Packages  (TDPs)  shall 
not  be  transferred  between  the  two  countries 
without  the  prior  written  permission  of  those 
owning  or  controlling  any  associated 
proprietary  rights.  Each  Government  will 
ensure  that  any  TDPs  which  it  may  receive 
from  the  other  are  not  used  for  any  purpose 
other  than  for  the  purpose  of  offering  or 

_  bidding  -in  or  performing  prospective  defense 


contract,  without  the  prior  written  agreement 
of  those  owning  or  controlling  proprietary 
rights,  and  that  full  protection  shall  be  given 
to  such  proprietary  rights,  or  to  any 
privileged,  protected,  or  classified  data  and 
information  they  may  contain. 

4.6.  The  Governments  will  maintain  full 
and  comprehensive  lists  of  Technical 
Exchange  Agreements  to  which  both  are 
party.  These  Agreements  will  be  taken  into 
account  when  applications  from  the 
Government  of  either  country  including 
Government  supported  industry  applications; 
are  made  for  the  disclosure  of  information 
relating  to  co-operation  under  the  terms  of 
the  MOU. 

4.7.  Bearing  in  mind  the  close  co-operation 
of  the  two  Governments  to  ensure  the 
maintenance  of  NATO's  technological 
superiority  over  the  Warsaw  Pact,  they 
confirm  that  in  considering  each  co-operative 
project  carried  out  under  this  MOU,  they  will 
pay  specific  attention  to  exercising  control 
both  bilaterally  and  within  multi-national 
bodies  over  the  transfer  to  proscribed 
countries  of  technologies  and  associated 
manufacturing  processes  involved  in  defense 
programs. 

4.8.  A  security  review  of  all  co-operative 
programs  carried  out  under  this  MOU  will  be 
conducted  annually  by  Project  Managers  to 
ensure  government  and  industry  compliance 
with  the  security  regulations  of  both 
governments  for  the  protection  of  classified 
and  unclassified  but  sensitive  technology. 
Section  5 — Duration 

5.1.  This  MOU  including  Annexes  I,  II,  III, 
IV  and  V  listed  below  will  come  into  effect 
upon  signature  by  the  Governments  and  will 
terminate  on  1  January  1995. 

I.  Principles  Governing  Implementation 

II.  Mutual  Acceptance  of  Test  and 
Evaluation 

III.  Reciprocal  Audits  of  Contracts  and 
Subcontracts 

IV.  Principles  Governing  Logistics  Support 
of  the  Defense  Equipment 

V.  Reciprocal  Quality  Assurance  Services 

5.2.  If,  however,  either  Government 
considers  it  necessary  for  compelling 
national  reasons  to  discontinue  its 
participation  under  this  MOU  before  1 
January  1995.  any  such  proposal  will  be  the 
subject  of  immediate  consultation  with  the 
other  Government  to  enable  the  Governments 
fully  to  evaluate  the  consequences  of  such 
termination  and.  in  the  spirit  of  co-operation, 
to  agree  upon  such  actions  as  may  be 
necessary  to  alleviate  problems  that  may 
result  from  termination 

5.3.  It  is  intended  that  contracts  entered 
into  as  a  result  of  the  co-operation  fostered 
by  the  understandings  in  this  MOU  will  not 
be  terminated  solely  because  of  the 
termination  of  this  MOU. 

Section  6 — Annexes 

6.1.  Further  Annexes  to  this  MOU  may  be 
negotiated  by  the  responsible  officers  and 
approved  by  the  appropriate  authorities  of 
each  Government  and  will  treated  as  an 
integral  part  thereof. 

The  foregoing  represents  the 
understandings  reached  between  the 
Government  of  the  United  States  of  America 


and  the  Govemmeni  of  the  United  Kingdom 
of  Great  Britain  and  Northern  Ireland  -jpon 
the  matters  referred  to  therein. 


Signed  in  duplicate  at 

day  of  December  1985. 


Ibis 


For  the  Government  of  the  United  Stotm. 
December  30, 1985 


For  the  Government  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Irehnd. 

Date:  December  18. 1985. 

Annex  I — Principles  Governing 
Implementation 

Section  1 — Introduction 

This  Annex  sets  forth  the  procedures  by 
which  the  Governments  of  the  United  States 
of  America  (USG)  and  United  Kingdom  of 
Great  Britain  and  Northern  Ireland  (HMG) 
will  implement  the  Memorandum  of 
Understanding  on  co-operation  in  Research 
and  Development.  Production.  Procurement 
and  Logistic  Support  of  Defense  Equipmunl 
Ihercinafler  referred  to  as  "the  MOU"). 

Section  2— Major  Principles 

2.1.  Each  Government  will  consider  for  its 
defense  requirements  qualified  defense  items 
(and  associated  services  included  in  a 
procurement  contract)  developed  and/or 
produced  in  the  other  country.  In  addition, 
the  responsible  purchasing  agencies  of  each 
Government  will  seek  to  inform  themselves 
of  the  defense  items  which  might  be  available 
from  the  other  country  to  meet  specific 
requirements. 

2.2.  It  will  be  the  responsibility  primarily  of 
industry  representatives  in  each  country  to 
obtain  information  concerning  the  other 
country's  proposed  developments  and 
purchases  and  to  respond  to  requests  for 
proposals  in  accordance  with  the  prescribed 
procurement  procedures  and  regulations  of 
the  purchasing  country. 

2.3.  Each  Government  will,  consistent  with 
normal  practice  and  procedures  with  their 
own  country's  industry,  ensure  that  the 
responsible  Government  authorities  in  each 
country  will  assist  sources  in  the  other 
country  by  responding  promptly  to  requests 
for  appropriate  information  concerning: 

2.3.1.  Plans  and  programs  for  production 
and  acquisition  of  defense  items  and 
services. 

2.3.2.  Requirements  for  the  qualification  of 
sources. 

2.3.3.  Specifications,  quality  assurance 
standards  and  other  appropriate 
documentation. 

2.4.  Full  consideration  will  be  given  to  all 
qualified  industrial  and/or  Government 
sources  in  both  the  US  and  UK,  in  accordance 
with  the  policies  and  criteria  of  the  respective 
purchasing  agencies.  In  addition,  each 
Government  will  give  full  consideration  to  all 
applications  for  qualification  by  sources  in 
the  other  country. 

2.5.  Offers  will  be  required  to  satisfy 
requirements  including  performance,  quality, 
delivery  and  cost.  In  preparing  Invitations  foi 
Bids  and  Requests  for  Proposals,  and  in 
evaluating  Offers,  where  applicable  and 
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consistent  with  national  laws  and 
regulatioiis,  full  consideration  will  be  given  to 
potential  NATO  savings  and/or  increased 
NATO  combat  capability  expected  to  result 
from  the  procurement  of  items  that  are 
standardized  or  interoperable  with  those  of 
the  Allies. 

2.6.  Consistent  with  national  laws  and 
regulations,  offers  of  defense  items  developed 
and/or  produced  in  the  other  country  will  be 
evaluated  without  applying  price  differentials 
under  'Buy  National'  laws  and  regulations 
and  without  applying  the  cost  of  import  duty. 

2.7,  Consistent  with  national  laws  and 
regulations  provision  will  be  made  for  duty- 
free entry  certificates  and  related 
documentation. 

Section  3 — Actions 

3.1.  Both  Governments  will  review  and, 
where  considered  necessary,  revise  policies, 
procedures  and  regulations  to  ensure  that  the 
principles  and  objectives  of  the  MOU,  which 
are  intended  to  be  compatible  with  the  broad 
aims  of  NATO  Rationalization, 
Standardization  and  Interoperability,  are 
taken  into  account. 

3.2.  Recognizing  that  factors  such  as 
delivery  date  requirements,  the  interests  of 
security,  and  the  timely  conduct  of  the 
contracting  process  must  be  considered,  the 
following  arrangements  will  be  made  to 
ensure  free  and  full  competition  for  the 
award  of  contracts: 

3.2.1.  Each  Government  will  ensure  that  as 
a  minimum  the  following  are  familiar  with  the 
principles,  objectives  and  terms  «»f  the  MOU. 
which  are  complemented  by  the  Arrangement 
for  Joint  Military  Development  dated  May 
1963: 

— Its  respective  defense  planning. 

programming  and  procurement  offices. 
— Its  respective  research  and  development 

offices. 
— Its  respective  agencies  and  industries 

responsible  for  the  development  and 

production  of  defense  items  and  associated 

services. 

3.2.2.  Each  Government  may  assist 
industries  in  its  country  to  advise  the  other 
Government  of  their  capabilities,  and  assist 
such  industries  in  carrying  out  the  supporting 
actions  to  maximize  industrial  participation 
in  the  implementation  of  the  MOU. 

3.2.3.  Each  Government  will  consider 
defense  items  and  associated  services  offered 
by  the  Government  or  industry  of  the  other 
country  as  candidates  for  their  respective 
requirements.  In  meeting  their  procurement 
requirements,  the  Governments  will,  as  far  as 
practicable,  ensure  that  the  industries  of  each 
country  are  afforded  adequate  time  to  be  able 
to  participate  in  the  production  and 
procurement  process. 

3.2.4.  Both  Governments  will  use  all 
reasonable  endeavours  to  assist  in 
negotiating  licenses,  royalties  and  technical 
information  exchanges  among  their 
respective  industries. 

3.2.5.  Each  Government  will  ensure  that 
those  items  and/or  8er\ice8  excluded  from 
consideration  under  the  arrangements  made 
as  a  result  of  this  MOU,  for  reasons  of 
protecting  national  requirements,  such  as  the 
maintenance  of  a  defense  mobilization  base, 
are  limited  to  a  smalt  pBrcenlage  of  total 


annual  defense  procurement  spending.  Each 
country  will  also  consult  the  other,  in 
advance,  about  any  proposed  addition  to  the 
excluded  list.  Such  defense  items  and/or 
services,  together  with  those  items  and/or 
services  that  must  be  excluded  from  such 
consideration  under  the  MOU  because  of 
legally  imposed  restrictions  on  acquisition 
from  non-national  sources,  will  be  identified 
as  soon  as  possible  by  both  Governments. 
Lists  of  these  items  and/or  services  will  be 
prepared  and  kept  under  review  by  both 
Governments. 

3.2.6.  To  the  extent  feasible,  both 
Governments  will  ensure  that  their  respective 
action  under  the  MOU,  in  working  toward  an 
equitable  balance  in  defense  trade,  take  into 
consideration  the  level  of  technology  as  well 
as  the  contractual  value. 

Section  4 — Counting  Procedures 

4.1.  The  purchases  and  other  transactions 
to  be  counted  against  the  goals  of  the  MOU 
will  be  identified  jointly  by  the  Governments. 
In  principle,  all  defense  items  (and  associated 
services  included  in  a  procurement  contract) 
purchased  by  either  country  will  be  counted 
against  the  goals  of  the  MOU  as  long  as  they 
meet  the  following  criteria: 

That  the  defense  items  (and  associated 
services  included  in  a  procurement  contract) 
are: 

4.1.1.  Direct  purchase  by  the  defense 
agencies  of  each  Government,  one  from  the 
other. 

4.1.2.  Purchases  by  the  defense  agencies  of 
feither  Government  from  the  industry  of  the 

Tionntry  of  the  other  Government. 

4.1.3.  Purchases  by  industry  fro'm  the 
Government  of  industry  of  the  other  countr>'. 
in  the  framework  of  Government  defense 
contracts. 

4.1.4.  Purchases  by  a  third  country 
Government  from  either  US  or  UK 
Government  or  the  industry  of  the  country  of 
either  Government  as  a  direct  result  of  the 
effort  of  the  other  (non-vendor)  country. 

4.1.5.  Purchases  resulting  from  projects 
jointly  funded  by  both  countries,  to  be 
credited  in  proportion  to  each  country's 
financial  contribution  to  the  project,  and  to 
work  completed  in  each  country.  The 
applicability  of  such  purchases  to  the  MOU 
will  be  agreed  between  MOD/DoD  in  each 
case. 

4.1.6.  License  fees,  royalties  and  other 
associated  income  resulting  from  orders 
placed  by  industry  or  Government  of  either 
country  with  a  licensed  company  in  the  other 
country. 

Section  5 — Administration 

5.1  Each  Government  will  designate  points 
of  contact  within  their  respective  Ministry  of 
Defence/Department  of  Defense,  as  well  as 
within  other  relevant  departments  and 
agencies,  for  the  purpose  of  carrying  out 
those  actions  necessary  to  implement  the 
MOU. 

5.2.  Each  Government  will  designate 
representatives  for  its  country  to  the  Defense 
Equipment  Rationalization  Committee  which 
will  meet  at  agreed  intervals  to  review 
progress  in  implementing  the  MOU.  The 
representatives  will  discuss  development, 
production  and  procurement  needs  of  each 
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country  and  the  likely  area  of  co-operation: 
agree  to  the  basis  of,  and  keep  under  review, 
the  financial  statement  referred  to  below;  and 
consider  any  other  matters  relevant  to  the 
MOU.  The  agenda  will  be  agreed  upon  and 
made  final  30  days  prior  to  the  date  set  for 
the  meeting. 

5.3.  A  financial  statement  ("Annual  US/UK 
Statement")  of  the  current  balance,  and  long 
term  trends,  of  purchases  between  the  two 
countries  will  be  prepared  on  a  basis  to  l>e 
mutually  agreed.  The  Statements  will  t>e 
reviewed  during  the  meetings  referred  to  in 
5.2  above.  Both  countries  will  submit  their 
proposed  financial  statement  to  one  another 
in  final  form  30  days  prior  to  the  meeting. 

Annex  II — Mutual  Acceptance  of  Test  and 
Evaluation 

introduction 

1.  In  furtherance  of  the  principles  governing 
reciprocal  defense  purchasing,  as  defined  in 
the  subject  Memorandum  of  Understanding 
(MOU)  and  in  accordance  with  the 
Implementing  Procedures  for  MOU  (Annex  I 
thereto),  representatives  of  the  US 
Department  of  the  Defense  (DoD)  and  the  UK 
Ministry  of  Defense  (MOD)  have  engaged  in 
discussions  and  presentations  on  Test  and 
Evaluation  (T&E)  in  Defense  procurement. 
The  discussions  were  aimed  at  facilitating  the 
implementation  of  the  MOU  by: 

a.  Bringing  about  a  thorough,  mutual 
understanding  of  the  two  governments' 
policies,  organizations  and  procedures  for 
T*E. 

b.  Identifying  the  main  differences  l>etween 
.  the  two  governments'  o.-^anizations  and 

procedures  for  T&E. 

c.  Determining  the  actions  required  to 
overcome  any  difficulties  arising  from  the 
identified  differences,  in  order  to  assure 
complete  mutual  acceptability  of  T&E 
procedures. 

2.  The  purpose  of  this  Annex,  is  to  record 
the  concurrence  reached  by  the  two 
governments  concerning  the  mutual 
acceptability  of  their  respective  T&E 
procedures  for  those  systems  that  are 
developed  in  one  country  and  are  candidates 
for  procurement  by  the  other.  Two  categories 
of  Defense  systems  are  considered: 

a.  Those  still  under  development. 

b.  Those  for  which  development  is 
complete. 

Points  of  Concurrence 

3.  The  objective  is  to  avoid  redundant 
testing.  Neither  government  will  duplicate 
tests  where  acceptable  data  is  available  from 
the  other  government's  official  test  program. 

4.  Existing  T&E  organizations  and 
procedures  of  both  governments  are  adequate 
to  satisfy  the  purposes  of  the  MOU. 
Differences  are  not  such  as  to  justify  changes 
being  made  to  the  present  procedures  of 
either  government. 

5.  To  achieve  a  more  widespread 
understanding  of  the  two  governments'  T&E 
organizations  and  procedures  in  the  US  DoD. 
in  the  UK  MOD,  and  in  the  Industries  of  both 
countries,  the  two  governments  will  produce 
guidance  information  necessary  to  meet  the 
purpose  of  this  Annex,  including: 
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a.  The  reialionthip  between  their 
respective  T*E  organizations  and  procedures. 

b.  A  US  OoD-UK  MOD  communicalions 
matrix  for  initial  contacts. 

6.  The  focal  point  for  all  T»E  aspects  of 
procurement  relating  to  development  testing 
will  be  the  US  Program  Manager  or  the  UK 
Project  Manager  for  the  equipment  being 
offered.  For  operational  testing  aspects,  it 
will  be  the  applicable  US  Services 
independent  operational  test  agency  and  in 
the  UK,  the  Project  Manager. 

Mutual  Acceptance  Procedures 

7.  All  proposals  for  consideration  of 
equipment  of  one  country  for  procurement  by 
the  other  will  require  a  review  of  TftE  data 
reflecting  test  conditions,  test  results  and 
success  criteria  on  a  case-by-case  basis.  The 
following  procedures  will  therefore  be 
observed  in  all  procurement  considerations: 

a.  To  facilitate  the  exchange  of  T&E  data,  a 
common  documentation  format  will  be 
adopted.  This  formal  will  be  similar  to  the  US 
Navy's  Test  and  Evaluation  Master  Plan 
(TEMP)  as  outlined  in  OPNAV  Instruction 
3960.10. 

b.  For  systems  under  development,  the 
offering  government  will  invite  participation 
by  the  other  early  in  the  T»E  program.  Should 
the  other  goverrunent  not  choose  to 
participate  in  the  testing,  the  offering 
Government,  subject  to  its  laws,  established 
policies,  procedures  and  regulations,  and 
subject  to  privately  owned  proprietary  rights, 
will  arrange  for  the  release  to  the  other  of 
information  necessary  for  the  purpose  of  such 
T&E 

c.  For  systems  for  which  development  is 
complete,  the  offering  government  will 
ensure,  subject  to  its  laws,  established 
policies,  procedures  and  regulations,  and 
subject  to  privately  owned  proprietary  rights, 
that  all  periinent  T&E  data  is  made  available 
to  the  other. 

d.  Should  one  government  adjudge  the  T&E 
which  has  been  completed  or  planned  by  the 
other  to  be  inadequate  for  its  procurement 
procedures,  the  two  governments  will  decide 
by  mutual  agreement  on  any  additional 
testing  to  be  carried  out.  Such  additional 
testing  may  be  conducted  by  either  country 
as  mutually  agreed.  In  addition,  before  such 
additional  testing  commences,  concurrence 
will  be  reached  by  the  two  governments 
regarding  payment  of  costs,  allocation  of 
resources,  scheduling  and  the  evaluation 
criteria  which  will  apply. 

e.  When  either  government  releases  T&E 
data  to  the  other,  it  is  understood  that,  in  the 
absence  of  any  specific  agreement  to  the 
contrary,  such  data  is  made  available  in 
confidence  to  the  receiving  government  for 
the  purpose  of  information  and  evaluation 
within  such  government  and  for  no  other  use. 

f.  Each  government  will  make  data 
transmitted  to  the  other  with  a  legend  that 
will  indicate  the  country  of  origin  and  the 
conditions  of  release,  that  the  data  relates  to 
this  MOU.  and  that  it  is  furnished  in 
confidence.  Where  appropriate  the  security 
classification  will  be  shown.  Corresponding 
arrangements  will  be  made  for  records  of 
data  transmitted  orally. 

g.  Each  government  will  make  its  best 
effort  to  protect  data  submitted  in  confidence 


by  the  other  government.  In  the  event  of  any 
request  under  domestic  legislation  to  make 
available  to  the  public  such  data  furnished  by 
the  other  government,  the  recipient 
government  will  take  all  legal  steps  available 
to  it  to  withhold  the  data  from  disclosure. 

8.  in  any  case  where  agreement  cannot  be 
reached  between  the  focal  points  or  their 
Service  superiors  concerning  the 
acceptability  of  T&E  or  when  it  is  fell  that 
adequate  data  and  information  on  T&E  have 
not  been  provided,  the  matter  will  be  referred 
to  the  appropriate  higher  authority.  For  the 
US  this  will  be  the  Director  Defense  Test  and 
Evaluation  and  for  the  UK  this  will  be  the 
appropriate  Systems  Controller. 

Annex  III — Reciprocal  Audits  and  Contracts 
and  Subcontracts 

/.  General  I 

The  US/UK  Memorandum  of 
Understanding  on  Co-operation 
Arrangements  envisages  the  need  for  detailed 
implementing  procedures  to  be  decided  upon. 
This  Annex  deals  with  reciprocity  in  the 
handling  of  auditing  activity  related  to 
contracts  and  sub-contracts  falling  within  the 
scope  of  the  MOU. 

The  participating  Governments  recognize 
the  mutual  benefit  of  undertaking  reciprocally 
for  each  other  in  their  respective  countries 
price  proposal  audits  and  contract  cost  audits 
in  connection  with  the  acquisition  of  defense 
equipment.  As  used  in  this  Annex  the  term 
"audit "  may  include,  but  is  not  limited  to.  the 
following  services  including  Field  Pricing 
Support  as  appropriate  to  the  contract  or  sub- 
contract concerned: 
— Survey  of  contractor's  capability: 
— Pre-contract  audit; 
— Audit  during  contract  performance; 
— Audit  after  contract  performance,  e.g. 

termination,  before  payment  of  final  price 

in  respect  of  fixed  price  contract  or  cost 

type  contract: 
— Verification  of  compliance  with 

requirements  set  forth  by  the  purchasing 

government  for  accounting  of  contract 

costs  or  pricing; 
—Verification  after  contract  award  of  the 

currency,  accuracy  and  completeness  of 

data  supporting  a  contractor's  price 

proposal. 

//.  Purpose  and  Scope  of  Audits 

The  purpose  of  these  audits  will  be  to 
examine  proposed  or  incurred  costs  and 
supporting  date  in  sufficient  detail  to  enable 
the  cognizant  contracting  officer  to  determine 
their  acceptability  during  negotiations  with 
the  relevant  contractor  or  sub-cuntraulor. 

Audits  peformed  under  the  provisions  of 
this  Annex  will  cover  all  elements  of  the  cost 
and  identify  profit  amounts.  The  auditors  will 
use  to  the  fullest  extent  possible  previously 
available  data  pertinent  to  the  intended  or 
actual  contract  or  sub-contract. 

III.  Audit  Agencies 

The  audits  will  be  performed  pursuant  to 
the  provisions  of  this  Annex  by  the  following 
agencies: 
—For  audits  in  the  United  States  when 

requested  by  the  United  Kingdom 

Government,  the  Defense  Contract  Audit 

Agency  (DCAA). 


— For  audits  in  the  United  Kingdom  when 
requested  by  the  United  States 
Government,  the  Accountancy  Services 
(AS  (PR))  of  the  Ministry  of  Defence. 

IV.  Audit  Request  Procedures 

Requests  for  audits  will  be  transmitted  as 
follows: 

Requests  by  the  United  Kingdom 
Government: 
— Cognizant  Procuring  Contracting  Office  for 

Acquisitions  under  U.S.  Foreign  Military 

Sales  (FMS)  procedures. 
—The  Director  of  Defense  Contract  Audit 

Agency,  Cameron  Station.  Alexandria. 

Virginia  22314.  for  all  other  acquisitions. 

Requests  by  the  United  States  Government: 
—Head  of  Contracts  Policy,  Procurement 

Executive.  Ministry  of  Defence. 

These  requests  will  be  transmitted  with  all 
the  supporting  documents  and  required 
format  of  the  audit  report. 

V.  Operating  Rules 

Before  any  relevant  contract  action 
commences,  representatives  of  each 
Government  will  consult  with  one  another  as 
necessary  to  define  the  goals  and  the  scope 
of  the  audits  required. 

The  audits  will  pay  regard  to  the 
Government  accounting  conventions 
applicable  to  the  supplier's  business  and  be 
performed  in  accordance  with  the  terms  of 
the  contract  or  subcontract  as  required  by  the 
law  and  policy  of  the  purchasing 
Government. 

Each  Government  will  accept  auditing 
services  performed  on  its  behalf  by  the  other 
as  if  it  had  performed  those  services  itself  as 
long  as  these  reflect  the  particular  or  specific 
interest  of  the  purchasing  authority. 

Each  Government  will  make  available  to 
the  other  data  pertinent  to  the  relevant 
contract  or  sub-contract,  including  that 
associated  with  disclosed  accounting 
practices,  in  support  of  the  contracting 
officer's  negotiation  activity. 

Applicable  contracts  or  sub-contracts  will 
invoke  the  provisions  of  this  Annex. 

Each  audit  report  will  respond  to  the 
question  contained  in  the  request  for  audit 
and  will  detail  any  problems  encountered 
during  the  audit.  The  report  should  enable  the 
contracting  officer  to  evaluate  independently 
the  acceptability  of  the  price  proposals  or 
costs. 

Upon  request  of  the  contracting  officer, 
additional  information,  supporting  data,  and 
explanations  or  clarifications  will  be 
provided  to  him  or  to  his  duly  authorized 
representatives.  The  contracting  officer  will 
have  the  final  authority  to  determine  when 
adequate  audit  information  has  been 
provided  for  negotiation  purposes. 

Each  Government  will  endeavor  that  in  all 
possible  cases  its  agencies  will  perform 
audits  under  the  provisions  of  this  Annex  If 
due  to  extraordinary  circumstances,  a 
Government  is  un.ible  to  perform  an  audit,  or 
to  perform  it  in  a  reasonable  time,  the 
contracting  country's  agencies  would  have  a 
right  to  perform  the  audit  themselves. 

VI.  Protection  of  Information 

Each  audit  report  will  be  prepared  by  the 
audit  agency  and  submitted  in  confidence.  No 
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reporti  or  data  therein  will  be  disclosed  to 
third  parties  unless  the  cognizant  authorities 
of  both  parties  and  the  audited  supplier  deem 
this  to  be  appropriate.  However,  the 
contracting  officer  will  normally  release  the 
final  results  of  audits  of  sub-contractors  to 
higher  tier  contractors  for  negotiation 
purposes.  Specific  information  or  extracts 
from  the  report  may  only  be  given  to  higher 
tier  contractors  in  accordance  with  any 
directions  or  qualifications  contained  in  the 
audit  report. 

Data  obtained  through  the  implementation 
of  this  Annex  will  receive  the  same 
protection  against  unauthorized  disclosure  as 
such  data  would  normally  receive  under  the 
laws  and  rules  of  the  country  which  receives 
it. 

Vll.  National  Security 

Access  to  classified  information  involving 
the  national  security  of  each  country  will  be 
governed  by  the  provisions  of  the  MOU. 

Annex  IV — Concerning  the  Principles 
Governing  Logistic  Support  of  the  Defense 
Equipment 

In  implementing  Section  I.  para  1.2  the 
MOU.  the  two  Parties  shall  be  governed  by 
the  following: 

1.  When  developing  or  procuring 
equipment,  both  Parties  will  agree  upon  the 
basis  for  joint  follow-on  logistic  support  in 
areas  such  as  configuration  control, 
interchangeability  of  spare  parts/ 
components,  maintenance,  conversion, 
storage,  and  spare  parts  provisioning,  etc. 

2.  Arrangements  and  procedures  will  be 
established  concerning  follow-on  logistics 
support  and  other  forms  of  logistic 
cooperation,  eg.  joint  utilization  of  facilities. 

3.  In  the  contracting  procedure  for  logistic 
support,  paragraph  1.3.7.  of  Section  I  of  the 
MOU  shall  apply. 

4.  Both  parties  will  issue  directives  and 
guidelines  to  their  respective  armament  and 
logistics  agencies  to  achieve  their  described 
goals  of  this  MOU. 

Annex  V — Reciprocal  Quality  Assurance 
Services 

1.  Scope.  This  Annex  sets  forth  the  terms 
under  which  the  participating  Governments 
shall  provide  one  another  with  quality 
assurance  services  in  support  of  Defense 
contracts  and  subcontracts  contemplated  or 
executed  under  the  Memorandum  of 
Understanding  (MOU). 

2.  Application.  Quality  assurance  services 
will  be  provided  under  this  Annex  free-of- 
charge,  for  all  contracts,  sub-contracts  and 
FMS  letters  of  Offer  and  Acceptance  entered 
into  on  or  after  the  date  of  the  last  signature 
on  this  MOU. 

3.  Quality  Assurance  services  will  be 
provided  free  of  charge  in  accordance  with 
the  procedures  of  STANAG  4107.  not  limited 
by  the  Reservations  of  the  US  and  UK 
authorities  presently  entered  in  the  STANAG. 

4.  Designated  Focal  Points. 

a.  Requests  for  Government  Quality 
Assurance  (GQA)  in  UK  shall  be  directed  to: 
DGDQA.  QA/FP2A.  Ministry  of  Defence  (PE). 
Building  2,  Royal  Arsenal  (West).  Woolwich 
SE18  6ST. 

b.  Requests  for  Government  Quality 
Assurance  in  US  shall  be  directed  to: 


Department  of  Defense  Central  Control  Point. 
DCASR  New  York,  201  Varrick  Street,  New 
York.  NY  10014-4811. 

5.  Additional  Information.  The  requests  for 
GQA  shall  be  on  the  forms  described  in 
Annex  A  to  STANAG  4107.  with  the 
following  information: 

a.  In  Block  7,  the  type  of  equipment  which 
the  material  or  service  pertains  to.  and  the 
Armed  Force  (Army,  Navy,  or  Air  Force)  that 
employees  the  equipment. 

b.  In  Block  8.  the  desired  services,  if  less 
than  comprehensive  support  is  needed. 

c.  In  Block  10,  address  for  correspondence 
if  different  from  Focal  Point. 

6.  Protection  of  Information.  Data  obtained 
through  implementation  of  this  Annex  shall 
receive  the  same  protection  against 
unauthorized  disclosure  as  such  data  would 
normally  received  under  the  laws  and  rules 
of  the  country  which  possesses  it. 

7.  Termination.  This  Annex  may  be 
terminated  in  writing  by  either  participant,  to 
become  effective  after  not  less  than  one  year 
from  the  date  of  notification. 

T-203     Norway  Memorandum  of 
Understanding 

Memorandum  of  Understanding  Between  the 
Government  of  Norway  and  the  Government 
of  the  United  States  of  America  Concerning 
the  Principles  Governing  Mutual  Cooperation 
in  the  Research  and  Development, 
Production  and  Procurement  of  Defense 
Equipment 

Preamble 

The  Government  of  the  United  States  of 
America  and  the  Government  of  Norway 
hereinafter  referred  to  as  the  Governments: 

•  Intending  to  increase  their  respective 
defense  capabilities  through  more  efficient 
cooperation  in  the  field  of  research  and 
development,  production  and  procurement  of 
defense  equipment,  in  order  to: 

— Make  the  most  cost-effective  and 
rational  use  of  the  funds  allocated  to  defense 
to  the  extent  permitted  by  their  national 
policies;  and 

— Promote  the  widest  possible  use  of 
standard  or  interoperable  equipment;  and 

— Develop  and  maintain  an  advanced 
technological  capability  for  the  North 
Atlantic  Alliance,  and  particularly  with 
respect  to  the  parties  to  this  Agreement; 

•  Noting  that  no  general  agreement  covers 
harmonization  of  mutual  procurements, 
although  specific  offset  agreements  have 
existed  between  them  in  the  past;  and 

•  Seeking  to  improve  the  present  situation 
and  to  strengthen  their  military  capability 
and  economic  position  through  the  further 
acquisition  of  standard  or  interoperable 
equipment  have  entered  into  this 
Memorandum  of  Understanding  in  order  to 
achieve  the  above  aims. 

This  Memorandum  of  Understanding 
(MOU)  sets  out  the  guiding  principles 
government  mutual  cooperation  in  defense 
equipment  research  and  development, 
production  and  procurement. 

The  Government  of  the  United  States  of 
America  and  the  Government  of  Norway 
conclude  this  Memorandum  of  Understanding 
to  strengthen  the  North  Atlantic  Alliance.  In 
so  doing,  the  Governments  are  fully  aware 


that  the  Independent  European  Program 
Group  (lEPG)  wants  to  enhance  equipment 
collaboration  by  more  comprehensive  and 
systematic  arrangements  among  the 
individual  member  nations. 

The  two  Governments  agree  that  this 
Memorandum  of  Understanding  should  be 
incorporated  in  the  large  context  of  the 
cooperation  between  Europe  and  North 
America  within  the  Alliance. 

All  agreements  or  the  relevant  provisions 
of  such  agreements  between  the  Independent 
European  Program  Group  (lEPG)  and  the 
United  States  of  America  shall  take 
precedence  over  this  Memorandum  of 
Understanding,  assuming  Norway  is  a  party 
to  such  agreements. 

Article  I— Principles  Governing  Reciprocal 
Defense  Cooperation 

1.  Both  Goverrunents  intend  to  achieve  and 
maintain  a  long-term  equitable  balance  in 
their  exchanges,  in  terras  of  the  value  of 
contracts  and  technological  levels,  to  the 
maximum  practicable  extent  consistent  with 
their  national  policies.  Equitable  balance,  in 
principle,  shall  be  achieved  when  the  two 
Governments  have  exhausted  all  means  at 
their  disposal  to  maximize  defense  R&D 
cooperation  and  reciprocal  procurement  to 
the  extent  permitted  by  the  size  and  nature  of 
each  country's  technological  and  industrial 
base. 

2.  This  agreement  is  intended  to  cover 
areas  in  which  possible  bilateral  cooperation 
could  be  achieved  in  conventional  defense 
equipment  research  and  development, 
production  and  procurement,  complementing 
the  work  of  the  Conference  of  National 
Armament  Directors  (CNAD)  and  the 
Independent  European  Program  Group 
(lEPG). 

3.  The  two  Governments  will,  consistent 
with  the  laws,  regulations,  and  practices 
having  the  force  of  law  of  each  Government 
give  full  consideration  to  all  requests  for 
cooperative  R&D,  to  all  requests  for 
production  and  procurement  which  are 
intended  to  maximize  Alliance 
standardization  and/or  interoperabilfl^. 

4.  The  two  Governments  shall,  in  tb<  spirit 
of  cooperation,  mutually  determine  Bie 
counting  procedures  that  will  apply  to  all 
items  under  this  agreement  (and  associated 
services  included  in  a  contract)  purchased 
either  directly  by  the  two  Governments  or 
through  their  relevant  industries. 

5.  In  the  interests  of  standardization  and 
the  effective  utilization  of  scarce  resources, 
the  two  Governments  shall,  if  possible,  select 
qualified  defense  items  that  have  been 
developed  and  produced  in  the  other  country 
to  meet  their  requirements  in  accordance 
with  the  procedures  of  paragraph  9  below. 

6.  Each  Government  may  propose  to  the 
other  any  particular  item  of  equipment  that 
might  be  suitable  for  use  by  the  other 
Government.  Indicative  lists  are  provided  in 
the  annexes. 

7.  Both  Governments  wilt  provide 
appropriate  policy  guidance  and 
administrative  procedures  within  their 
respective  defense  procurement 
organizations  to  facilitate  achievement  of  the 
aims  described  in  paragraph  5. 
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8.  Barriers  to  procuremenl  or  coprtxiuclion 
of  an  item  of  defense  equipment  that  has 
been  developed  In  the  other  country  shall  be 
removed,  insofar  as  laws  and  regulations 
permit.  This  includes  (he  removal  of  customs 
duties  and  other  discriminatory  levies  as  well 
as  the  waiver  of  protectionist  provisions. 

9.  Normal  competitive  contracting 
procedures  shall  be  used  in  acquiring  items  of 
conventi^al  defense  equipment  developed  in 
each  othe)^  country  for  use  by  either 
country's  defense  establishment. 

10.  Full  consideration  will  be  given  to  all 
qualified  industrial  and/or  Government 
sources  in  each  other's  country  consistent 
with  the  national  procurement  policy  and 
criteria.  It  is  therefore  understood  that  items 
offered  shall  satisfy  requirements  for 
performance,  quality,  delivery  and  cost. 

11.  Both  Governments  will  review  items 
submitted  as  candidates  for  respective 
requirements.  They  will  indicate 
requirements  and  proposed  purchases  in  a 
timely  fashion  to  ensure  adequate  time  for 
their  respective  industries  to  qualify  for 
eligibility  and  submit  a  bid  or  proposal. 

12.  Each  Government  will  ensure  that  the 
technical  data  packages  (TDPs)  made 
available  under  this  MOD  are  not  used  for 
any  purpose  other  than  for  the  purpose  of 
bidding  on,  and  performing,  a  prospective 
defense  contract  without  the  prior  agreement 
with  those  owning  or  controlling  proprietary 
rights,  or  to  any  privileged,  protected,  or 
classified  data  and  information  they  contain. 
In  no  event  shall  the  TDPs  be  transferred  to 
any  third  country  or  any  other  transferee 
without  the  prior  written  consent  of  the 
originating  Government. 

13.  Both  Governments  will  use  their  best 
efforts  to  assist  in  negotiating  licenses, 
royalties  and  technical  information 
exchanges  with  their  respective  industries. 

14.  Arrangements  and  procedures  will  be 
established  concerning  follow-on  logistic 
support  for  items  of  defense  equipment 
covered  by  this  Memorandum  of 
Understanding.  Both  Governments  will  make 
their  defense  logistic  systems  and  resources 
available  for  this  purpose  as  required  and 
mutually  agreed. 

Article  II— Implementing  Procedures 

1.  Representatives  of  the  two  Governments 
will  be  appointed  to  determine  in  detail  the 
procedures  for  implementing  this 
Memorandum  of  Understanding.  Terms  of 
reference  will  be  proposed  for  a  Norwegian- 
American  Committee  for  Reciprocal 
Procurement,  including  rules  governing  its 
work.  The  implementing  procedures  under 
this  Memorandum  of  Understanding  shall  be 
an  integral  part  thereof. 

2.  The  Under  Secretary  of  Defense  for 
Research  and  Engineering,  in  coordination 
with  the  Assistant  Secretary  of  Defense  for 
International  Security  Affairs,  the  Assistant 
Secretary  of  Defense  for  Manpower,  Reserve 
Affairs  and  Logistics,  the  Director,  Defense 
Security  Assistance  Agency,  and  other 
appropriate  Department  of  Defense  officials, 
will  be  responsible  authority  in  the  United 
Stales  Government  for  the  Development  of 
implementing  procedures  under  this 
Memorandum  of  Understanding. 

3.  The  Director  General  of  Armaments  in 
the  Ministry  of  Defense  will  be  the 


responsible  authority  of  the  Government  of 
Norway  for  any  matter  relating  to  the 
procedures  for  implementing  this 
Memorandum  of  Understanding. 

Article  III— industry  Participation        " 

1.  Each  Government  will  be  responsible  for 
calling  to  the  attention  of  the  relevant 
industries  within  its  country  the  basic 
understanding  of  this  Memorandum  of 
Understanding,  together  with  appropriate 
implementing  guidance.  Both  Governments 
will  take  all  necessary  steps  so  that  the 
industries  comply  with  the  regulations 
pertaining  to  security  and  to  safeguarding 
classified  information. 

2.  Implementation  of  this  Memorandum  of 
Understanding  will  involve  full  industrial 
participation.  Accordingly,  the  Governments 
will  arrange  to  inform  their  respective 
procurement  and  requirements  offices 
concerning  the  principles  and  objectives  of 
this  Memorandum  of  Understanding. 
However,  primary  responsibility  for  finding 
business  opportunities  in  areas  of  research 
and  development  and  production  shall  rest 
with  the  industrial  participants  of  each 
country. 

Article  IV— Security 

1.  To  the  extent  that  any  items,  plans, 
speciflcations  or  information  furnished  in 
connection  with  the  specific  implementation 
of  this  Memorandum  of  Understanding  are 
classified  by  either  Government  for  security 
purposes,  the  other  Government  shall 
maintain  a  similar  classification  and  employ 
measures  necessary  to  preserve  such  security 
equivalent  to  those  measures  employed  by 
the  classifying  Government  throughout  the 
period  during  which  the  classifying 
Government  may  maintain  such 
classification. 

2.  The  operating  procedures  for  the 
implementation  of  the  General  Security  of 
Information  Agreement  dated  26  February 
1970  between  the  United  Stales  Department 
of  [)efense  and  the  Norwegian  Ministry  of 
Defense  apply  to  activities  under  this 
Memorandum  of  Understanding. 

Article  V— Duration 

1.  This  agreement  will  remain  in  effect  for  a 
ten-year  period  following  its  signing,  unless 
otherwise  agreed  by  both  Governments. 

2.  If.  however,  eiliher  Government  considers 
it  necessary  for  compelling  national  reasons 
to  discontinue  its  participation  under  this 
Memorandum  of  Understanding  before  the 
end  of  the  ten-year  period,  written 
notification  of  its  intention  will  be  given  to 
the  other  Government  six  months  in  advance 
of  the  effective  date  of  discontinuance.  Such 
notification  of  intent  would  be  a  matter  of 
immediate  consultation  with  the  other 
Government  to  enable  the  Governments  fully 
to  evaluate  the  consequences  of  such 
termination  and.  in  the  spirit  of  cooperation, 
to  take  such  actions  as  necessary  to  alleviate 
problems  that  may  result  from  the 
termination.  In  this  connection,  although  the 
Memorandum  of  Understanding  may  be 
terminated  by  the  pariies,  any  contract 
entered  into  consistent  with  the  terms  of  this 
agreeement  shall  continue  in  effect,  unless 
the  contract  is  terminated  in  accordance  with 
its  own  terms. 


Article  VI — Administration 

1.  Each  Government  will  designate  points 
of  contact  at  the  Ministry  of  Defense  level 
and  in  each  purchHsing  service/agency. 

2.  Government  representatives  will  meet  as 
agreed  or  at  the  request  of  either  Government 
to  review  progress  in  implementing  the 
Memorandum  of  Understanding.  They  will 
discuss  development,  production  and 
procurement  needs  of  each  country  and  the 
likely  areas  of  cooperation;  agree  to  the  basis 
of,  and  keep  under  review,  the  financial 
statement  referred  to  below:  and  consider 
any  other  matters  relevant  to  the 
Memorandum  of  Understanding. 

3.  An  annual  United  Slates/Norway 
Statement  of  the  current  balance,  and  long- 
term  trends,  of  RAD  cooperation  and 
purchases  between  the  two  countries  will  be 
prepared  on  a  basis  to  be  mutually  agreed. 
Such  statements  will  take  account  of  any 
United  Stales-Norway  offset  agreements  in 
force  when  the  Memorandum  of 
Understanding  was  signed,  and  will  be 
reviewed  during  the  meetings  referred  to  in 
paragraph  2  above. 

Article  VU— Annexes 

Annexes  negotiated  by  the  responsible 
offices  and  approved  by  the  appropriate 
Government  authorities  will  be  Incorporated 
in  this  Memorandum  of  Understanding  and 
made  an  Integral  part  thereof. 

Article  Vlll—lmplemenlatioa 

1.  The  arrangements  contained  in  this 
Memorandum  of  Understanding  represent  the 
understanding  reached  between  the 
Government  of  the  United  States  of  America 
and  the  Government  of  Norway  upon  the 
matters  referred  to  herein.  Each  Government 
must  mutually  agree  to  any  amendment  of 
this  Memorandum  of  Understanding. 

2.  This  agreement,  in  two  original  texts  in 
the  Norwegian  and  English  languages,  both 
texts  being  equally  authentic  will  come  into 
effect  at  the  date  signed  by  both 
Governments. 

For  the  GovemmenI  of  Norway,  the 
Minister  of  Defense. 
Rolf  Hansen.  /^ 

For  the  United  States  GovenuiKnt.  \ 
Secretary  of  Defense. 

Date  May  19.  1978. 
Harold  Brown. 

Date  May  19.  1978. 


,  Ihe 


Annex  1 

I.  Introduction 

On  19  May  1978  the  Governments  of  the 
United  States  (US)  and  Norway  signed  a 
Memorandum  of  Understanding  (MOU) 
relating  to  The  Principles  Governing 
Cooperation  in  R»D,  Production  and 
Procuremenl  of  Defense  Equipment."  The 
purpose  of  this  document  is  to  sel  forth  the 
agreed  implementing  procedures  for  carrying 
out  the  MOU. 

n.  Major  Principles 

A.  The  US  Department  of  Defense  (DoD) 
and  the  Ministry  of  Defence  of  Norway 
(MOD)  will  each  consider  for  Iheir  defense 
requirements  quaUried  defense  Items  (and 
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Ksocluted  services  included  in  a 
procurement  contract)  developed  or  produced 
in  the  other  country.  (See  also  Paragraph  III 
of  this  Annex).  MOD  and  DoD  will  also 
identify  to  one  another,  as  soon  as  possible, 
those  practices  of  Iheir  respective  countries 
having  the  force  of  law  that  may  potentially 
restrict  the  fulfillment  of  the  Memorandum  of 
Understanding  and  this  Annex. 

B.  It  will  be  Ihe  responsibility  of 
government  and/or  industry  representatives 
in  each  country  to  obtain  information 
concerning  the  other  country's  proposed 
developments  and  purchases  and  to  respond 
to  requests  for  proposals.  However,  the 
responsible  governmental  purchasing 
agencies  in  each  country  will  assist  sources 
In  Ihe  other  country  to  obtain  information 
concerning  proposed  purchases,  necessary 
qualifications  and  appropriate 
documentation. 

III.  Action 

In  implementing  Ihe  MOU,  DoD  and  MOD 
will  review  and,  where  considered  necessary 
revise  policies,  procedures  and  regulations  to 
ensure  that  the  principles  and  objectives  of 
this  MOU.  which  are  intended  to  be 
compatible  with  the  broad  alms  of  NATO 
Rallonalization/Standardization.  are  taken 
into  account.  The  DoD  and  the  MOD  agree 
that  having  taken  the  measures  listed  below, 
they  will  have  fulfilled  Iheir  obligation  under 
Paragraph  1.  Article  I.  of  the  MOU.  to  exhaust 
all  meank  ul  their  dispo.sal  to  maximize 
defense  R&D  cooperation  and  reciprocal 
procurement.  These  measures  will  be  utilized 
in  a  reasonable  manner  recognizing  among 
other  factors,  delivery  date  requirements  for 
supplies,  the  interest  of  security  and  the 
timely  conduct  of  the  procurement  process, 
and  requirements  attendant  to  ensuring  free 
and  full  competition  for  the  award  of 
contracts. 

A.  Ensure  that  their  respective 
requirements  offices  are  famllar  with  the 
principles  and  objectives  of  this  MOU. 

B.  Ensure  that  their  respective  research  and 
development  offices  arc  familiar  witl\,the 
principles  and  objectives  of  this  MOU. 

C.  Ensure  that  their  respective  procurement 
offices  are  familiar  with  the  principles  and 
objectives  of  this  MOU. 

D.  Ensure  wide  dissemination  of  the  basic 
understanding  of  this  MOU  to  the  respective 
defense  industries. 

E.  Ensure  that,  consistently  with  national 
laws  and  regulations,  offers  of  defense  items 
produced  in  the  other  country  will  be 
evaluated  without  applying  to  such  offers, 
either  price  differentials  under  buy-national 
laws  and  regulations  or  the  cost  of  import 
duties.  Provisions  will  be  made  for  duty-free 
entry  certificates  and  related  documentation. 

F.  Assist  industries  In  their  respective 
countries  lo  identify  and  advise  the  other 
government  of  their  capiibilities  and  assist 
such  industries  in  carrying  out  the  supporting 
actions  to  maximize  industrial  participation. 

G.  Review  defense  itpms  submitted  as 
candidates  for  respective  requirements. 
Identify  requirements  and  proposed 
purchases  in  a  timely  fashion  lo  ensure 

I   adequate  time  for  their  respective  industries 
to  participate  in  the  development  or 
production  procurement  process. 


H.  Make  best  efforts  to  assist  in  negotiating 
licenses,  royalties,  and  technical  information 
exchanges  with  their  respective  industries. 

I.  Ensure  that  those  Items  excluded  from 
consideration  under  this  MOU  for  reasons  of 
protecting  National  requirements  such  as  the 
maintenance  of  a  defense  mobilization  base 
are  limited  to  a  small  percentage  of  total 
annual  defense  procurement  spending.  It  is 
intended  that  such  defense  Items,  as  well  as 
those  items  which  would  not  be  qualified  as  a 
defense  item  under  this  MOU  because  of 
legally  imposed  restrictions  on  procurement 
from  non-national  sources,  should  be 
identified  as  soon  as  possible  in  lists  drawn 
up  by  MOD  and  OSD  for  their  respective 
countries,  and  that  the  position  should  be 
kept  under  review  at  this  level. 

).  Ensure  that  the  balance  of  reciprocal 
purchasing  within  the  areas  of  this  MOU 
lakes  into  consideration  the  levels  of 
technology  involved,  as  well  as  the 
contractual  value. 

K.  Both  DoD  and  MOD  will  from  time  to 
time  arrange  visits  by  relevant  personnel  to 
the  other  country  in  order  to  actively  explore 
possibilities  for  RAD  cooperation  and 
procuremenl. 
IV.  Counting  Procedures 

The  purchases  to  be  counted  against  the 
goals  of  the  MOU  will  be  identified  jointly  by 
DoD  and  MOD.  In  principle:  (1)  All  items 
procured  by  the  overseas  Base  Exchanges 
and  Commissary  Operations  for  resale 
overseas  shall  be  counted  and  (2)  all  defense 
Items  and  associated  services  included  in  a 
procurement  contract)  purchased  by  DoD  and 
MOD  from  the  other  country  will  be  counted 
against  the  goals  of  the  MOU  as  long  as  such 
purchases  meet  the  following  criteria: 

A.  Direct  purchases  by  the  MOD  or  DoD, 
including  their  respective  agencies,  from  one 
another. 

B.  Direct  purchases  by  either  the  MOD  or 
DoD  from  the  industry  of  Ihe  other  country. 

C.  Purchases  by  industry  from  the 
government  or  industry  of  the  other  country 
in  aid  of  government  defense  contracts. 

D.  Purchases  by  a  third  country 
government  from  the  governments  of  the 
United  States  or  of  Norway  or  from  industries 
of  the  two  countries  as  a  direct  result  of 
efforts  of  the  other  (non-supplying)  country. 

E.  Purchases  resulting  from  common 
funded  defense  projects  to  which  the  United 
States  and/or  Norway  are  contributors,  to  be 
credited  in  proportion  lo  each  country's 
financial  contribution  to  the  project,  and  to 
work  carried  out  in  each  country.  The  extent 
lo  which  such  purchases  will  be  counted 
against  the  goals  of  the  MOU  will  be  agreed 
between  MOD  and  DoD  in  each  case. 

F.  License  fees,  royalties  and  other 
associated  income  ijesulting  from  orders 
placed  by  industry  and/or  DoD  or  MOD  with 
a  licensed  company  in  the  other  country. 

V.  Administration 

A.  Each  country  will  designate  points  of 
contact  at  the  Minlslrj'  of  Defence  level  and 
in  each  purchasing  service/agency. 

B.  Country  representatives  will  meet  at 
agreed  intervals  to  review  progress  in 
implementing  the  MOU.  They  will  discuss 
development,  production  and  procuremenl 
needs  of  each  country  and  the  likely  areas  of 


cooperation:  agrees  to  the  basis  of.  and  keep 
under  review,  the  financial  statement 
referred  lo  below;  and  consider  any  other 
matters  relevant  lo  the  MOU, 

C.  An  annual  United  States/Norway 
Statement  of  the  current  balance  and  long- 
term  trends,  of  purchases  between  the  two 
countries  wnll  be  prepared  on  a  basis  to  be 
mutually  agreed.  Such  statement  will  take 
account  of  any  United  States-Norway  Offset 
agreements  in  force  when  the  MOU  was 
signed,  and  will  be  reviewed  during  the 
meetings  referred  to  in  B.  above. 

D.  Quality  Assurance  procedures  outlined 
in  STANAG  4107  and  4108  will  apply  unless 
other  provisions  are  muluaHy  agreed  to  en   . 
any  specific  contract.  Reimbursement  for 
services  provided  shall  be  afforded  in 
accordance  with  the  National  laws  and 
regulations  of  each  country. 

United  States  Government. 

For  the  Government  of  Norway. 

T-204    Netherlands  Memorandum  of 
Understanding 

Memorandum  of  Understanding  Between  the 
Government  of  the  Kingdom  of  the 
Netherlands  and  the  Government  of  the 
United  States  of  America  Concerning  the 
Principles  Governing  Mutual  Cooperation  in 
the  Research  and  Development,  Production 
and  Procurement  of  Defense  Equipment 

Preamble 

The  Government  of  the  United  States  of 
America  and  the  Government  of  the  Kingdom 
of  the  Netherlands,  duly  represented  by  their 
Ministers  of  Defense: 

Intending  to  increase  theit  respective 
defense  capabilities  through  more  efficient 
cooperation  in  the  fields  of  research  and 
development,  production  and  procurement  in 
order  to: 

— Make  the  most  cost-effective  and 
rational  use  of  the  resources  available  for 
defense. 

— Ensure  the  widest  possible  use  of 
standard  or  interoperable  equipment. 

— Develop  and  maintain  an  advanced 
industrial  and  technological  capability  for  the 
North  Atlantic  Alliance,  and  particularly  with 
respect  to  the  parties  to  this  Memorandum  of 
Understanding  (MOU).  and 

Seeking  to  improve  the  present  situation 
and  to  strengthen  their  military  capability 
and  economic  position  through  the  further 
acquisition  of  standard  or  interoperable 
equipment,  and 

Recalling  that  they  had  agreed,  as  members 
of  the  Alliance,  lo  maximum  cooperation  in 
procurement  as  set  forth  in  Annex  A  to 
NATO  Document  C-M(73)51  (revised),  dated 
20  August  1973. 

Have  entered  into  this  Memorandum  of 
Understanding  in  order  to  achieve  the  above 
aims. 

This  Memorandum  of  Understanding  sets 
out  the  guiding  principles  governing  mutual 
cooperation  in  research  and  development, 
production  and  procurement  of  conventional 
defense  equipment. 

The  two  Governments  conclude  this  MOU 
lo  strengthen  the  North  Atlantic  Alliance.  In 
so  doing,  the  Governments  are  fully  iware 
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Ihat  the  Independent  Europe  Program  Group 
(lEPC)  wants  to  enhance  equipment 
collaboration  by  more  comprehensive  and 
systematic  arrangements.  They  therefore 
agree  that  in  the  event  of  a  possible  conflict 
between  agreements  entered  into  between 
the  lEPG  and  the  Government  of  the  United 
States,  and  this  MOU.  the  parties  hereto  will 
consult  with  a  view  to  amending  this  MOU. 
The  two  Governments  further  agree  that 
this  MOU  should  be  viewed  in  the  larger 
context  of  the  cooperation  between  Europe 
and  North  America  within  the  Alliance  and 
that  this  cooperation  will  be  carried  out 
pursuant  to  the  Mutual  Defense  Assistance 
Agreement  between  the  Government  of  the 
United  States  of  America  and  the 
Government  of  the  Kingdom  of  the 
Netherlands,  signed  27  January  1950. 

Article  I— Principles  Governing  Reciprocal 
Defense  Cooperation 

1.  Both  Governments  intend  to  facilitate  the 
mutual  flow  of  defense  procurement,  taking 
into  consideration  relative  technological 
levels  of  such  procurement,  and  consistent 
with  their  national  policies.  This  facilitation 
shall  be  sought  through  the  provision  of 
opportunities  to  compete  for  procurements  of 
defense  equipment  and  services  as  well  as 
through  the  coproduction  of  defense 
equipment  and  defense  R&D  cooperation. 

2.  This  MOU  is  intended  to  cover  areas  in 
which  possible  bilateral  cooperation  could  be 
achieved  in  research  and  development, 
production  and  procurement  of  conventional 
defense  equipment,  complementing  the  work 
of  the  Conference  of  National  Armament 
Directors  (CNAD)  and  the  Independent 
European  Program  Group  (lEPG). 

3.  The  two  Governments  will,  consistent 
with  their  relevant  laws  and  regulations,  give 
the  fullest  consideration  to  all  requests  for 
cooperative  RftD.  and  to  all  requests  for 
production  and  procurement  which  are 
intended  to  enhance  standardization  and/or 
interoperability  within  the  Alliance. 

4.  In  the  interests  of  standardization  and 
the  effective  utilization  of  scarce  resources, 
the  two  Governments  shall,  to  the  extent 
possible,  adopt  qualified  defense  items  Ihat 
have  been  developed  or  produced  in  the  other 
country  to  meet  their  requirements.  Defense 
items  or  services  are  those  items  or  services 
which  may  be  procured  utilizing  appropriated 
funds  of  the  U.S.  Department  of  Defense  or 
budgeted  funds  of  the  Netherlands  Ministry 
of  Defense. 

5.  The  two  Governments  shall  mutually 
determine  the  counting  procedures  to  be  laid 
down  in  an  Annex  to  this  MOU  that  will 
apply  to  all  defense  items  and  defense 
services  purchased  by  them  directly  or 
through  their  relevant  industries  under  this 
MOU. 

6.  Each  Government  shall  from  time  to  time 
notify  the  other  Government  of  defense  items 
that  may  not  be  acquired  by  the  notifying 
Government  from  other  than  domestic 
sources,  as  well  as  those  defense  items  that 
may  be  particularly  suitable  for  acquisition 
by  the  other  Government. 

7.  Both  Governments  will  provide 
Hppropriate  policy  guidance  and 
administrative  procedures  *vithin  their 
respective  defense  acquisition  organization  to 


facilitate  achievement  of  the  aims  of  this 
MOU. 

8.  Competitive  contracting  procedures  shall 
normally  be  used  in  acquiring  items  of 
defense  equipment  developed  or  produced  in 
each  other's  country  for  use  by  either 
country's  defense  establishment. 

9.  The  detailed  implementing  procedures, 
to  be  agreed,  will,  consistent  with  and  to  the 
extent  permitted  by  national  laws  and 
regulations,  incorpiorate  the  following: 

a.  Offers  or  proposals  will  be  evaluated 
without  applying  price  differentials  under 
buy  national  laws  and  regulations  and 
without  applying  the  costs  of  import  duties: 

b.  Full  consideration  will  be  given  to  all 
qualified  industrial  and/or  governmental 
resources  in  each  other's  country: 

c.  Offers  or  proposals  will  be  required  to 
satisfy  requirements  of  the  purchasing 
Government  for  performance,  quality, 
delivery  and  costs. 

10.  Both  Governments  will  review  items 
submitted  as  candidates  for  respective 
requirements.  They  will  indicate 
requirements  and  proposed  purchases  in  a 
timely  fashion  to  ensure  adequate  time  for 
their  respective  industries  to  qualify  for 
eligibility  and  submit  a  bid  for  proposal. 

11.  Each  Government  will  ensure  that  the 
technical  data  packages  (TDP's)  made 
available  under  this  MOU  are  not  used  for 
any  purpose  other  than  for  the  purpose  of 
bidding  on.  and  performing,  a  prospective 
defense  contract  without  the  prior  agreement 
of  those  owning  or  controlling  proprietary 
rights,  or  to  any  privileged,  protected,  or 
classified  data  and  information  they  contain. 
In  no  event  shall  the  TDP's  be  transferred  to 
any  third  country  or  any  other  transferee 
without  the  prior  written  consent  of  the 
originating  Government 

12.  Both  Governments  will  use  their  best 
efforts  to  assist  in  negotiating  licenses, 
royalties  and  technical  information 
exchanges  with  their  respective  industries  or 
other  owners  of  such  rights. 

13.  Arrangements  and  procedures  will,  at 
the  request  of  the  purchasing  government,  be 
established  concerning  follow-on  logistic 
support  for  items  of  defense  equipment, 
purchased  pursuant  to  this  MOU.  Both 
Governments  will  make  their  defense  logistic 
systems  and  resources  available  for  this 
purpose  as  required  and  mutually  agreed. 

Article  II — Implementing  Procedures 

1.  Representatives  of  the  two  Governments 
will  be  appointed  to  determine  in  detail  the 
procedures  for  implementing  this  MOU  and 
the  terms  of  reference  for  a  Netherlands-U.S. 
Committee  for  Procurement  Cooperation. 

2.  The  Under  Secretary  of  Defense  for 
Research  and  Engineering,  in  cooperation 
with  the  Assistant  Secretary  of  Defense  for 
International  Security  Affairs,  the  Assistant 
Secretary  of  Defense  for  Manpower.  Reserve 
Affairs  and  Logistics,  the  Director.  Defense 
Security  Assistance  Agency,  and  other 
appropriate  Department  of  Defense  offlctals. 
will  be  the  responsible  authority  in  the 
United  States  Government  for  the 
development  of  implements  ling  procedures 
under  this  MOU. 

3.  The  Director  General  for  .Materiel  in.  the 
Ministry  of  Defense,  in  cooperation  with 


other  appropriate  government  authorities, 
will  be  the  responsible  authority  of  the 
Government  of  the  Netherlands  for  the 
development  of  the  implementing  procedures 
under  this  MOU. 

Article  III— Industry  Participation 

1.  Each  Government  will  be  responsible  for 
calling  to  the  attention  of  the  relevant 
industries  within  its  territory  the  basic 
understanding  of  this  MOU.  together  with 
appropriate  implementing  guidance.  Both 
Governments  will  lake  all  necessary  steps  so 
that  the  industries  comply  with  the 
regulations  pertaining  to  security  and  to 
safeguarding  classified  information. 

2.  Implementation  of  this  MOU  will  involve 
full  industrial  participation.  Accordingly,  the 
Governments  will  arrange  to  inform  their 
respective  procurement  and  requirements 
offices  concerning  the  principles  and 
objectives  of  this  MOU.  However,  primary 
responsibility  for  finding  business 
opportunities  in  areas  of  research  and 
development  and  production  shall  rest  with 
the  industries  in  each  nation. 

Article  IV— Security 

To  the  extent  that  any  items,  plans, 
specifications  or  information  furnished  in 
connection  with  the  specific  implementation 
of  this  MOU  are  classified  by  either 
Government  for  security  purposes,  the  other 
Government  shall  maintain  a  similar 
classification  and  employ  all  measures 
necessary  to  preserve  such  security 
equivalent  to  those  measures  employed  by 
the  classifying  Government  throughout  the 
period  during  which  the  classifying 
Government  may  maintain  such 
classifications. 

Article  V — Administration 

1.  The  Netherlands-U.S.  Committee  for 
Procurement  Cooperation,  referred  to  in 
Article  II  above,  will  meet  as  agreed  or  at  the 
request  of  either  Government  to  review 
progress  in  implementing  the  MOU.  They  will 
discuss  research  and  development, 
production  and  procurement  needs  of  each 
nation  and  the  likely  areas  of  cooperation: 
agree  to  the  basis  of.  and  keep  under  review, 
the  financial  statement  referred  to  below:  and 
consider  any  other  matters  relevant  to  the 
MOU. 

2.  Each  Government  will  designate  points 
of  contact  at  the  Ministry  of  Defense  level 
and  in  each  purchasing  service/ agency  under 
the  Ministries  of  Defense. 

3.  An  annual  United  Slales-Netfaeriands 
statement  of  the  current  balance,  and  long- 
term  trends,  of  R&D  cooperation  and 
purchases  between  the  two  nations  will  be 
prepared  on  a  basis  to  be  mutually  agreed. 
Such  statement  will  take  account  of  United 
Stales-Netherlands  purchases  of  defense 
equipment  and  services  and  related  offset 
agreements  effected  in  the  years  from  1973 
onwards  and  will  be  periodically  reviewed. 

Article  VI— Annexes 

Annexes  negotiated  by  the  responsible 
officials  and  approved  by  the  appropriate 
Government  authorities  will  be  incorporated 
In  this  .MOU. 
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Article  VII — Duration 

1.  This  MOU  will  remain  in  effect  for  a  ten- 
year  period  and  will  be  extended  for 
successive  five-year  periods,  unless  the 
Governments  mutually  decide  otherwise. 

2.  If.  however,  either  Government  considers 
it  necessary  for  compelling  national  reasons 
to  terminate  its  participation  under  this  MOU 
before  the  end  of  the  ten-year  period,  or  any 
extension  thereof,  written  notification  of  its 
intention  will  be  given  to  the  other 
Government  six  months  in  advance  of  the 
effective  date  of  termination.  Such 
notification  of  intent  shall  become  a  matter  of 
immediate  consultation  with  the  other 
Government  to  enable  the  Governments  fully 
to  evaluate  the  consequences  of  such 
termination  and,  in  the  spirit  of  cooperation, 
to  take  such  actions  as  necessary  to  alleviate 
problems  that  may  result  from  the 
termination.  In  this  connection,  although  the 
MOU  may  be  terminated  by  the  Parties,  and 
contract  entered  into  consistent  with  the 
terms  of  this  MOU  shall  continue  in  effect, 
unless  the  contract  is  terminated  in 
accordance  with  its  own  terms. 

3.  The  Parties  hereto  agree  that  for  the 
purposes  of  this  MOU.  references  to  the 
Kingdom  of  ihe  Netherlands  shall  apply  only 
to  its  territory  in  Europie. 

Article  Vlll^lmplementation 

This  MOU  will  come  into  effect  on  the  date 
of  the  last  signature. 

For  Ihe  Government  of  the  Kingdom  of  the 
Netherlands. 
Willem  Schohen. 
The  Minister  of  Defense. 

Dated:  August  24. 1978. 

For  Ihe  Government  of  Ihe  United  States  of 
America. 
Harald  Brown, 
The  Secretary  of  Defense. 

Dated:  iuly  25. 197a 

Annex  I— Piindples  Governing 
Implementation 

1.  Introduction 

On  24  August  1978.  Ihe  Governments  of  the 
United  States  and  the  Kingdom  of  the 
Netherlands  signed  a  Memorandum  of 
Understanding  (MoU)  relating  to  the 
principles  governing  mutual  cooperation  in 
research  and  development,  production  and 
procurement  of  defense  equipment  This 
document  sets  forth  the  agreed  implementing 
procedures  for  carrying  out  the  MOU. 

2.  Major  Principles 

A.  The  U.S.  Department  of  Defense  (DoD) 
and  Ihe  Ministry  of  Defense  of  the 
Netherlands  (MoD)  will  consider  for  their 
defense  requirements  qualified  defense  items 
and  services  developed  or  produced  in  the 
other  country. 

B.  It  will  be  the  responsibility  of 
government  and/or  industry  representatives 
in  each  country  to  acquire  information 
concerning  the  other  country's  proposed 
research,  developments,  and  purchases  and 
to  respond  to  requests  for  proposals  in 
accordance  with  Ihe  prescribed  procurement 
procedures  and  regulations.  However,  the 
responsible  government  agencies  in  each 
country  will  assist  sources  in  the  other 


country  to  obtain  information  concerning, 
intended  research  and  development 
proposed  purchases,  necessary  qualifications 
and  appropriate  documentation. 

3.  Action 

DoD  and  MoD  will  review  and.  where 
considered  necessary,  revise  policies, 
procedures  and  regulations  to  ensure  that  the 
principles  and  objectives  of  this  MOU.  which 
are  intended  to  be  compatible  with  the  broad 
aims  of  NATO  Rationalization/ 
Standardization,  are  taken  into  account  DoD 
and  MoD  agree  that  Ihe  following  measures 
shall  be  taken,  recognizing  that  among  other 
factors,  delivery  date  requirements  for 
supplies,  the  interest  of  security  and  the 
timely  conduct  of  the  procurement  process, 
are  considerations  related  to  insured  free  and 
full  competition  for  the  award  of  contracts: 

A.  Ensure  that  their  respective 
requirements  offices  are  familiar  with  the 
principles  and  objectives  of  this  MoU. 

&  Ensure  that  their  respective  research  and 
development  offices  and  institutes  are 
familiar  with  the  principles  and  objectives  of 
this  MoU. 

C.  Ensure  that  their  respective  procurement 
offices  are  familiar  with  the  principles  and 
objectives  of  this  MoU. 

D.  Ensure  wide  dissemination  of  the  basic 
understanding  of  this  MoU  to  their  respective 
industries  producing  and/or  developing 
defense  items  and/or  services. 

E.  Ensure  Ihat,  consistent  with  national 
laws  and  regulations,  offers  of  defense  items 
produced  in  the  other  country  will  be 
evaluated  without  applying  to  such  offers, 
either  price  differentials  under  buy-national 
laws  and  regulations,  or  the  cost  of  import 
duties.  Full  consideration  will  be  given  to  all 
qualified  industrial  and/or  governmental 
sources  in  each  other's  country.  Provisions 
will  be  made  for  duty-free  entry  certificates 
and  related  documentation  to  the  extent  that 
existing  laws  and  regulation  permit 

F.  Assist  industries  in  their  respective 
countries  to  identify  and  advise  the  other 
government  of  their  production  capability 
and  assist  such  industries  in  carrying  out  the 
supporting  actions  to  maximize  industrial 
participation. 

G.  Review  defense  items  and  requests  for 
services  submitted  by  the  other  country  as 
candidates  for  respective  requirements. 
Identify  requirements  and  proposed 
purchases  to  Ihe  other  country  in  a  timely 
fashion  to  ensure  that  the  industries  of  such 
country  are  afforded  adequate  time  to  be  able 
to  participate  in  Ihe  research  and 
development  production  and  procurement 
processes. 

H.  Use  best  efforts  to  assist  in  negotiating 
licenses,  royalties,  and  technical  information 
exchanges  among  their  respective  industries, 
and  research  and  development  institutes. 

I.  Ensure  that  those  items  and  services 
excluded  from  consideration  under  this  MoU 
for  reasons  of  protecting  national 
requirements,  such  as  the  maintenance  of  a 
defense  mobilization  base,  are  limited  to  a 
small  percentage  of  total  annual  defense 
procurement  spending.  It  is  intended  that 
such  defense  items  and  services,  as  well  as 
those  items  and  services  that  must  be 
excluded  from  consideration  under  this  MoU 


because  of  legally  hnpoaed  restrictions  on 
procurement  from  non-national  sources,  be 
identified  as  soon  as  possible  by  the  MoD 
and  the  DoD,  and  that  such  defense  items 
and  services  be  kept  under  review  at  this 
level. 

|.  Insure  that  the  balance  of  reciprocal 
purchases  takes  into  consideration  the  levels 
of  technology  involved,  as  well  as  the 
monetary  value  of  purchase  hereunder. 

k.  DoD  and  MoD  will  from  time  to  time 
arrange  visits  in  order  to  actively  explore 
possibilities  for  cooperation  on  research  and 
development  procurement  and  logistical 
support 

4.  Counting  Procedures 

The  following  purchases,  to  be  identified 
jointly  by  DoD  and  MoD  nvill  be  included  in 
the  counting  procedures: 

A.  Purchases  of  items  and  services  funded 
from  appropriate  funds  of  the  U.S. 
Department  of  Defense  or  budgeted  funds  of 
the  Netherlands  Ministry  of  Defense  and 
which,  either/ are: 

(1)  Directly  purchased  by  the  MoD  or  DoD 
from  one  another  or 

(2)  Directly  purchased  by  the  MoD  or  DoD 
from  the  industry  of  the  other  country:  or 

(3)  Purchased  by  the  industry  of  one 
country  from  the  Govemmertt  or  industry  of 
the  other  country:  or 

(4)  Purchased  as  a  result  of  jointly  funded 
defense  projects  to  which  Ihe  United  States 
and  the  Netherlands  are  the  only  contributors 
to  be  credited  in  proportion  to  each  other 
country's  financial  contributions  to  the 
project,  and  to  work  carried  out  in  each 
country.  The  extent  to  which  such  purchases 
will  be  counted  against  the  goals  of  the  MoU 
will  be  agreed  upon  between  MoD  and  DoD 
in  each  case: 

(5)  license  fees,  royalties  and  other 
associated  income,  when  separately 
contracted  by  industry  and/or  DoD  or  MoD 
with  a  licensor  in  the  country. 

B.  Purchases  by  the  MoD  or  DoD  from  the 
industry  of  the  other  country,  on  half  of  other 
governmental  departments  and  agencies. 

C.  Purchases  by  a  third  country 
government  from  the  MoD  or  DoD  or  from 
industries  of  these  two  countries  as  direct 
result  of  the  efforts  of  the  government  of  the 
other  country. 

5.  Administration 

A.  Each  government  will  designate  points 
of  contact  (procurement  and  logistics)  at  the 
Ministry  of  Defense  level  and  in  each 
purchasing  service/agency  and  major 
acquisition  activity. 

B.  Quality  Assurance  procedures  outlined 
in  STANAG  4107  and  4108  (subject  to  the 
USG  reserve  concerning  reimbursement)  will 
apply,  unless  other  provisions  are  mutually 
agreed  to  on  any  specific  contract. 
Reimbursement  of  services  provided  shall  be 
afforded  in  accordance  with  the  national 
laws  and  regulations  of  each  country. 

C.  The  terms  of  reference  of  the 
Netheriands/United  Slates  Committee  of 
Procurement  Cooperation  is  contained  in 
Annex  III. 
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For  the  Covemmenl  of  the  United  Slates  of 
America. 

Dr.  William  J.  Perry. 

Dated:  December  22. 197a 

For  the  Government  of  the  Netherlands. 
U.  General  Hensen. 

Dated:  December  2Z  197& 

(Appendices  to  Annex  1  not  included.) 

Annex  II — Principles  Governing  Logistic 
Support  of  Common  Equipment 

In  implementing  Article  I.  para  13,  of  the 
MoU,  the  two  Parties  shall  be  governed  by 
the  following: 

1.  When  developing  or  procuring  defense 
equipment,  both  Parties  will  agree  upon  the 
basis  for  joint  follow-on  logistic  support  in 
areas  such  as  configuration  control, 
interchangeability  of  spare  parts/ 
components,  maintenance,  conversion, 
storage,  and  spare  parts  provisioning,  etc. 

2.  Arrangements  and  procedures  will  be 
established  concerning  follow-on  logistic 
support  and  other  forms  of  logistic 
cooperation,  e.g.,  joint  utilization  of  facilities. 

3.  In  the  contracting  procedure  for  logistic 
support,  paragraph  9  of  Article  I  of  the  MoU 
shall  apply. 

4.  Both  Parties  will  issue  directives  and 
guidelines  to  their  respective  armament  and 
logistics  agencies  to  achieve  the  described 
goals  of  this  MoU. 

For  the  Government  of  the  United  States  of 
America. 

Dr.  William  J.  Perry. 

Dated:  December  21, 197a 

For  the  Government  of  the  Netherlands. 
Lt.  General  f  lensen. 

Dated:  December  21, 197a 

Annex  III — Terms  of  References 

1.  The  Netherlands/U.S.  Committee  for 
Procurement  Cooperation  (hereafter  to  be 
called  "the  Committee")  will  serve,  under  the 
direct  responsibility  of  the  authorities,  listed 
in  Article  II  sub  2  and  3  of  the  MoU 
respectively,  as  the  main  body  in  charge  of 
the  adequate  implementation  of  the  MoU. 

2.  In  particular,  the  Committee  will  be 
responsible  for  ensuring  that  the  guiding 
principles  of  the  MoU  governing  the  mutual 
cooperation  in  research  and  development, 
production,  procurement  and  logistic  support 
of  conventional  defense  equipment  are  being 
implemented  to  facilitate  a  mutual  flow  of 
defense  equipment.  To  this  end  the 
Committee  will  meet  as  required,  but  not  less 
than  annually,  to  review  progress  in 
implementing  the  MoU.  In  this  review: 

A.  They  will  discuss  research, 
development,  production,  procurement  and 
logistic  support  needs  of  such  country  and  the 
likely  areas  of  cooperation  including  joint 
activities  in  those  fields. 

B.  They  will  exchange  information  as  to  the 
way  the  stipulations  of  the  MoU  have  been 
carried  out  and.  if  need  be.  prepare  proposals 
for  amendments  of  the  MoU  and/or  its 
annexes. 

C.  They  will  agree  to  the  financial 
statement  of  the  current  balance,  give 
guidance  for  its  yearly  preparation  and 
formulate  conclusions  from  it,  such 


conclusions  to  include  any  long  term  trends 
which  may  be  established. 

D.  They  will  consider  any  other  matters 
relevant  to  the  MoU. 

E.  They  will  report  after  each  meeting  and 
advise  as  appropriate. 

F.  The  Committee  will  alternately  meet  in 
the  United  Slates  and  in  the  NetheHands.  The 
country  in  which  a  particular  meeting  will 
take  place  will  provide  the  Chairman  and  the 
secretariat  for  that  meeting. 

For  the  Government  of  the  United  States  of 
America. 

Dr.  William  J.  Perry. 

Dated:  December  21.  197a 

For  the  Government  of  the  Netherlands. 
Lt.  General  Hensen. 

Dated:  December  21. 1978. 

Annex  IV  to  Memorandum  of  Understanding 
between  the  Government  of  the  Kingdom  of 
the  Netherlands  and  the  Government  of  the 
United  Slates  of  America  concerning  the 
Principles  Governing  Mutual  Cooperation  in 
the  Research  and  Development.  Production 
and  Procurement  of  Defense  Equipment, 
signed  at  The  Hague  on  24  August  1978 

Principles  Governing  Contract 
Administration  Services 

I.  Introduction 

This  annex  sets  forth  the  terms,  conditions, 
and  procedures  under  which  the  governments 
will  provide  each  other  with  selected  contract 
administration  services  and  related 
information  in  support  of  defense  contracts 
and  subcontracts  contemplated  or  executed 
under  the  Memorandum  of  Understanding 
(MOU).  It  is  recognized  that  in  the  event 
conflicts  arise  between  any  aspect  of  this 
annex  and  the  laws  of  either  government,  the 
laws  shall  prevail. 

II.  Major  Principles 

The  objective  of  this  annex  is  to  insure 
each  government  is  able  to  employ  the  most 
effective  and  efficient  contract  administration 
support  possible  when  acting  under  the 
MOU.  Nothing  is  to  be  construed  as  impairing 
a  purchasing  government's  access  to  its 
contractors  and  their  records  as  may  be 
contractually  authorized. 

For  the  purpose  of  this  annex,  contract 
administration  shall  include  all  those 
necessary  actions,  other  than  contract  pricing 
and  audit,  to  be  accomplished  at,  or  in 
proximity  to.  a  firm's  place  of  business  to 
assist  the  purchasing  office  in  evaluating  a 
prospective  contractor's  capabilities  and  in 
monitoring  and  enforcing  awarded  contracts. 
This  annex  supplements  NATO 
Standardization  Agreement  (STANAG)  4107, 
hereby  incorporated  by  reference  in  regard  to 
reciprocal  quality  assurance. 

III.  General 

The  purchasing  government  may  request 
specific  services  and  information  selected 
from  those  listed  in  Appendix  1  to  this  annex 
which  it  considers  appropriate  to  the 
circumstances.  The  purchasing  government 
may  elect  to  obtain  additional  support 
through  its  own  on-site  representatives 
provided  there  is  no  duplication  of  work 
performed  by  the  host  government.  In 
addition,  the  host  government  will  use  its 


best  efforts  to  supply  information  requested 
by  the  purchasing  government  but  not  listed 
in  this  annex  when  necessary  to  support 
contract  award,  enforcement,  or  termination. 
The  purchasing  government  may  modify  a 
request  for  support  during  contract 
performance  after  consultation  with  the  host 
government. 

The  host  government  shall  accept  requests 
for  services  to  the  extent  resources  are 
available  and  carry  them  out  according  to  the 
procedures'that  government  uses  for  its  own 
contracts. 

Contracts  shall  contain  suitable  provisions 
for  the  host  government  to  act  for  and  on 
behalf  of  the  purchasing  government  and 
shall  authorize  access  to  contractor  facilities 
and  records  and  use  of  contractor  assets  as 
necessary  for  the  performance  of  contract 
administration  services. 

Where  representatives  of  either 
government  deal  with  a  contractor  at  the 
same  lofcation  in  support  of  the  same  contract 
or  separate  contracts,  they  shall  act  in  full 
concert  according  to  terms  of  reference 
mutually  agreed  or  to  be  agreed  upon. 

Each  government  shall  designate  a  single 
office  to  receive  requests  for  contract 
administration  services.  In  addition,  each 
government  may  elect  to  designate  an  office 
in  or  near  the  other's  country  to  act  as  a  focal 
point  through  which  requests  for  support  will 
be  forwarded.  The  host  government  will 
endeavor  to  keep  the  purchasing 
government's  focal  point  apprised  of  current 
contract  administration  practices  and 
resources  to  help  insure  requests  for  services 
are  reasonable  and  prudent.  The  focal  point 
shall  advise  the  host  government  concerning 
contract  requirements  and  clarify  requests  for 
services  as  necessary. 

IV.  Procedures 

Requests  for  contract  administration  in  The 
NetherlaYids  shall  be  directed  to  the  Ministry 
of  Defense,  Directorate-General  Materiel. 
Procurement  Policy  Office.  Kalvermarkt  32. 
P.O.  Box  20701  2500  ES  THE  HAGUE  The 
Netherlands.  Requests  for  contract 
administration  in  the  United  States  shall  l>e 
directed  to  The  Department  of  Defense 
Central  Control  Point.  DCASR  New  York.  60 
Hudson  St..  New  York.  NY  10013. 

Contract  administration  requests  will  be 
accompanied  by  the  number  of  copies  of  the 
request  for  proposal  or  awarded  contract,  as 
appropriate,  prescribed  in  STANAG  4107  and 
will  specify  the  contract  administration 
services  desired.  Every  effort  will  be  made  to 
forward  support  requests  simultaneously 
with  the  forwarding  of  awarded  contracts  to 
the  contractor.  The  format  shall  be  as 
described  in  Annex  A  to  STANAG  4107,  with 
desired  services  other  than  quality  assurance 
specified  in  Block  10.  If  less  than 
comprehensive  quality  assurance  is  needed, 
the  desired  services  selected  from  AQAP 10 
shall  be  specified  in  Block  10.  Requests  shall 
reference  this  annex  to  the  MOU  and  shall  be 
processed  according  to  the  procedures  in 
STANAG  4107  with  due  regard  to  section  VII 
of  this  annex.  In  principle,  acceptance  or 
rejection  shall  be  made  within  30  calendar 
days  of  receipt  by  the  host  government. 

Direct  communications  between  the 
purchasing  office  and  the  assigned  contract 
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administration  office  in  resolving  contract 
problems  are  authorized  and  encouraged.  The 
purchasing  government  shall  retain  final 
authority  over  contract  interpretations  and 
enforcement  actions,  and  shall  advise  the 
contract  administration  office  on  such 
matters  as  needed. 

In  the  event  the  purchasing  government 
envisions  the  assignment  of  inplant 
representatives,  proposed  terms  of  reference 
describing  an  appropriate  working 
relationship  with  host  government 
representatives  will  be  suggested  to  the  host 
government  as  early  as  possible. 

V.  Responsibility  and  Liability 

Nothing  in  this  annex  shall  relieve  the 
contractor  of  any  responsibilities  under  the 
contract.  No  liability  will  attach  to  the 
government,  its  officers  or  agents,  acting 
under  this  annex  on  behalf  of  the  other 
government. 

VI.  Protection  of  Information 

Data  obtained  through  the  implementation 
of  this  annex  shall  receive  the  same 
protection  against  unauthorized  disclosure  as 
such  data  would  normally  receive  under  the 
laws  and  rules  of  the  country  which 
possesses  it. 

VII.  Charges 

Service  provided  under  this  annex  will  be 
free  of  charge,  subject  to  a  joint  review  of  the 
services  being  exchanged  at  not  less  than 
three  year  intervals.  If.  as  a  result  of  such  a 
joint  review,  either  government  determines 
that  charges  will  be  necessary,  they  may  be 
imposed  after  not  less  than  one  year  advance 
notice.  Should  charges  by  the  U.S. 
Government  become  necessary.  Foreign 
Military  Sales  Procedures  then  in  efTect  will 
apply. 

VIIL  Duration 

This  annex  will  remain  in  effect  for  a 
period  as  set  forth  in  ARTICLE  VII  of  the 
MOU,  and  may  be  terminated  under  the 
conditions  as  set  forth  in  that  article. 

IX.  Implementation 

This  Annex  will  come  into  effect  on  the 
date  of  the  last  signature. 

For  the  Government  of  the  Kingdom  of  the 
Netherlands. 


Date  9th  April  1982. 

For  the  Government  of  the  United  Stales  of 
America. 


Date  9  April  igaz. 

Appendix  1.  Services  to  be  Exchanged. 

Appendix  1  to  Annex  IV — Services  to  he 
Exchanged 

In  accordance  with  the  principles  and 
procedures  as  set  forth  in  this  annex  the 
following  services  will  t>e  performed  by  the 
host  government  within  its  national 
boundaries  upon  requests  by  and  on  behalf  of 
the  purchasing  government: 

1.  Support  evaluations  of  contractor 
capabilities  prior  the  award. 

a.  Supply  available  information  concerning 
design,  production,  and  quality  control 
capabilities  as  appropriate:  for  example,  the 
amount  of  available  floor  space,  plant 


equipment,  skilled  and  unskilled  workers, 
past  production  of  similar  items,  and  the 
NATO  Allied  Quality  Assurance  Publications 
(AQAP's)  against  which  the  firm  has  been 
assessed. 

b.  Evaluate  the  financial  strength  of  the 
prospective  contractor,  estimate  the 
likelihood  that  financial  resources  will  be 
sufficient  to  accomplish  the  contract,  and 
report  the  monetary  value  (in  local  currencyl 
of  host  government  capital  assets  furnished 
or  made  available  to  the  contractor  which 
may  be  used  in  the  contract 

c.  Provide  access  to  available  accounting 
system  disclosure  statements  and  assistance 
in  determining  the  systems's  ability  to  meet 
contractual  requirements. 

2.  Perform  government  quality  assurance, 
as  defined  in  STANAG  4107.  in  whole  or  in 
pari  as  requested. 

3.  Report  potential  or  actual  slippages  in 
contract  delivery  schedules  or  any  other 
contractor  difficulties  which  might  affect 
contract  performance. 

4.  Assess  contract  progress  if  needed  by 
the  purchasing  oBice  to  authorize  financial 
payments,  and  recommend  approval  or 
disapproval  of  contractor  payment  requests. 

5.  Evaluate  the  feasibility  and  practicality 
of  contractor  production  plans. 

6.  Verify  contractor  management  reports 
furnished  to  the  purchasing  office  during 
contract  performance. 

7.  Evaluate  and  monitor  contractor 
compliance  with  contract  requirements 
governing  technical  data,  especially  the 
propriety  of  any  restrictive  markings  on  data 
offered  for  delivery  under  the  contract 

a  Monitor  contractor  costs  under  cost 
reimbursement  contracts,  and  insure  the 
purchasing  office  is  advised  of  any 
anticipated  ovemms  or  undemins  of 
estimated  costs. 

9.  Advise  the  purchasing  office  if 
supporting  contract  administration  is  needed 
at  subcontractor  plants  to  verify  the 
adequacy  of  prime  contractor  management 
and  assist  the  purchasing  government  obtain 
desired  support  within  the  host  country. 

Annex  V  to  MMBorandum  of  Understanding 
Between  the  Govenunent  of  the  Kingdom  of 
the  Netherlands  and  the  Government  of  the 
United  State*  of  America  Concetning  the 
Principles  Goveraing  Mutual  Cooperatioa  in 
the  Research  and  Development  noduction 
and  Procurement  of  Defense  Equipment, 
Signed  at  The  Hague  on  24  August  197S 

Protection  of  Information 

The  Security  Procedures  For  Industrial 
Operations  Between  The  Ministry  of  Defense 
of  the  Netherlands  and  the  Department  of 
Defense  of  the  United  States  of  America, 
developed  to  implement  the  provisions  of  the 
U.S./Netherlands  General  Security  of 
Information  Agreement  dated  April  a  1981. 
apply  to  the  safeguarding  of  classified 
military  information  exchanged  under  this 
Memorandum  of  Understanding. 

Such  procedures  are  applicable  in  those 
cases  in  which  contracts,  subcontracts, 
precontract  negotiations,  or  other  government 
approved  arrangements,  involving  classified 
military  information  of  either  or  both 
governments,  are  placed  or  entered  into  by  or 


on  behall  of  one  government  with  industry  in 
the  country  of  the  other  government 

For  the  government  of  the  Kingdom  of  The 
Netheriands. 


Date  9th  April  1982. 

For  the  Government  of  the  United  States  of 
America. 


Date  9  April  '82. 

Annex  VI  to  Memorandum  of  Understanding 
Bettveen  the  Government  of  liw  Kiftgdoin  of 
the  Netherlands  and  the  Government  of  the 
United  States  of  America  Concerning  the 
Principles  Governing  Mutual  Cooperation  in 
the  Research  and  Development.  Production 
and  Procurement  of  Defense  Equipment 
Signed  at  The  Hague  on  24  August  1978 

Principles  Governing  Defense  Contract  Audit 
Services 

I.  Introduction 

This  annex  sets  forth  the  terms,  conditions 
and  procedures  under  which  the  participating 
governments  will  provide  one  another  with 
contract  audit  defense  services  upon  request 
in  support  of  defense  contracts,  subcontracts 
and  FMS  Letters  of  Offer  and  Acceptance 
contemplated  or  executed  under  the 
Memorandum  of  Understanding  (MOU).  It  is 
recognized  that  in  the  event  conflicts  arise 
between  any  aspect  of  this  annex  and  the 
laws  of  either  participating  government  the 
laws  shall  prevail.  Nothing  in  this  annex 
affects  the  U.S.  Government's  statutory  rights 
concerning  access  to  records  of  its 
contractors. 

II — Major  Principles 

For  purposes  of  this  annex,  defense 
contract  audit  services  shall  include: 

1.  Evaluating  proposed  prices  or  costs  in 
sufficient  detail  to  enable  the  cognizant 
contracting  officer  to  determine  their 
acceptability  during  negotiations  with  the 
relevant  contractor  or  subcontractor. 

2.  Examining  contractor  accounting  records 
and  procedures  to  determine  their  accuracy, 
currency,  completeness,  and  compliance  with 
contract  requirements. 

3.  Evaluating  contractor  cost  estimating 
systems. 

4.  Verifying  after  contract  award  the 
currency,  accuracy,  and  completeness  of  cost 
or  pricing  data  submitted  in  support  of 
contractor  proposals. 

5.  Verifying  reimbursement  vouchers 
submitted  under  cost  reimbursement 
contracts  or  other  contracts  with  cost 
reimbursement  features  (e.g-  material 
reimbursement)  and  recommending  cost 
disallowances  when  appropriate  after 
consultation  with  the  contractor. 

6.  Monitoring  compUance  with  disclosed 
accounting  practices  and  contractual 
accounting  requirements  during  contract 
performance. 

7.  Verifying  overhead  cost  records  prior  to 
overhead  settlements,  and  contract  cost 
records  prior  to  termination  settlements. 

a  Other  audit  services  as  considered 
necessary  by  contracting  country. 

The  objective  of  this  annex  is  to  improve 
the  effectiveness  and  efficiency  of  the  audit 


46546 


Federal  Regi»tef/Vol.  51.  No.  246  /  Tuesday.  December  23.  1986  /  Rules  and  Regulations 


services  available  to  the  participating 
governments.  Nothing  in  this  agreement  is  to 
b«  construed  as  impairing  a  purchasing 
government's  access  to  its  contractors  and 
their  records  as  may  be  contractually 
authorized. 

01.  General 

Contract  audit  reports  shall  be  advisory. 
The  purchasing  government  shall  retain 
authority  and  responsibility  for  negotiating 
acceptable  prices  and  contract  settlements 
with  contractors.  Purchases  by  The 
Netherlands  under  the  Foreign  Military  Sales 
Program  will  be  handled  under  the  U.&  F\1S 
procedures  in  existence  at  the  time  of 
acceptance  of  the  FMS  agreement. 

The  particular  governments  shall  perform 
requested  services  to  the  maximum  extent 
permitted  by  available  resources  and 
according  to  the  terms  of  the  contract  or 
subcontract  involved.  The  Netherlands 
agrees  to  use  US  cost  principles  when 
performing  an  audit  for  the  U.S.  The 
Netherlands  also  agrees  that  the  US  will  use 
its  own  cost  principles  and  cost  accounting 
standards  when  performing  an  audit  for  The 
Netherlands.  Consistent  with  these  standards 
and  principles  the  performing  government 
may  use  the  same  audit  methods  it 
customarily  uses  for  its  own  contracts,  and 
shall  determine  the  organizations  and 
personnel  to  be  involved. 

In  the  event  a  particular  government  is 
unable  to  provide  requested  services,  or  to 
perform  them  within  a  reasonable  time,  the 
purchasing  government  shall  be  entitled  to 
perform  the  needed  services  itself.  Audit 
representatives  of  the  governments  may 
attend  the  audit  activities  as  observer,  when 
the  contract  is  only  for  that  country's 
requirements.  In  addition,  with  advance 
notice  to  the  other  participating  government. 
-  the  purchasing  government  may  elect  to  audit 
a  specific  contractor/subcontractor  proposal 
or  a  specific  contract.  Neither  participating 
government  shall  duplicate  or  review  the 
work  of  the  other  on  any  particular  proposal 
or  contract  except  under  the  circumstances 
set  out  above.  However,  the  governments 
shall  hold  periodic  discussions  to  evaluate 
the  operational  effectiveness  of  the  reciprocal 
agreement.  In  addition,  each  government 
shall  insure  that  its  contract  audit  operations 
are  periodically  evaluated  by  its  own 
appropriate  review  and  oversight 
organization. 

The  participating  governments  shall 
provide  one  another  with  access  to  available 
information  concerning  contractor  costs 
estimating  systems  and  disclosed  accounting 
practices  when  needed  to  support  contract 
negotiations  or  enforcement.  It  is  expected 
that  contracts  requiring  the  disclosure  of 
accounting  practices  shall  normally  authorize 
contractors  to  file  such  disclosures  with  their 
own  government.  In  the  United  States,  the 
files  shall  be  maintained  by:  the  OfHce 
administering  the  contract. 

In  The  Netheriands.  the  files  shall  be 
maintained  by:  The  Ministry  of  Defense. 
Director  Audit  Agency.  Postbus  20701,  2500 
ES.  The  Hague.  The  Netherlands. 

Contracts  and  subcontracts  shall  contain 
suitable  provisions  to  enable  the  participating 
governments  to  act  for  and  on  behalf  of  one 
another  under  this  annex  and  shall  authorize 


access  to  contractor  facilities  and  records  as 
necessary. 

Recognizing  that  requests  for  support  and 
contract  terms  may  occasionally  require 
clarification,  each  of  the  participating 
governments  may  designate  an  office  in  or 
near  the  other  participating  country  to 
provide  such  clarifications  and  to  act  as  a 
focal  point  through  which  requests  for 
services  will  be  forwarded.  Each 
participating  government  shall  also  designate 
an  office,  listed  elsewhere  in  this  annex,  to 
receive  requests  for  services. 
IV.  Procedures 

Requests  for  contract  audit  services  In  The 
Netherlands  shall  be  sent  to:  The  Ministry  of 
Defense,  Director  Audit  Agency,  Postbus 
20701.  2500  ES,  The  Hague,  The  Netherlands, 
through:  The  Royal  Netherlands  Embassy, 
4200  Linnean  Avenue,  Washington,  D.C 
20008-3096,  U.S.A. 

Requests  for  contract  audit  services  in  the 
United  States  shall  be  sent  to:  The  Defense 
Contract  Audit  Agency  (DCAA).  Cameron 
Station.  Alexandria,  Virginia  22314,  U3-A. 

In  order  that  the  equity  of  this  annex  may 
be  periodically  appraised,  information  copies 
of  all  requests  for  audit  made  by  procurement 
officials,  auditors,  and  prime  and 
subcontractors  of  both  countries  will  be  sent 
to  Defense  Contract  Audit  Agency,  European 
Branch  Office,  Lindsey  Air  Station,  APO  New 
York  00633. 

Requests  shall  specify  the  services  needed, 
identify  any  items  of  special  interest  to  the 
purchasing  government  and  indicate  the 
desired  due  date.  Acceptance  of  requests 
shall  be  acknowledged  in  %vriting  by  the 
performing  government.  Requests  originating 
from  the  Office  of  the  Comptroller  General  of 
the  United  States  shall  be  clearly  identified 
as  such. 

Contract  audit  reports  describe  the  scope 
and  depth  of  the  evaulation  performed  and 
indicate  the  methods  used.  Supporting 
evaluations  by  technical  and  other  specialists 
shall  be  included  in  the  reporis.  The 
information  supplied  should  be  sufnciently 
detailed  to  permit  the  purchasing  government 
to  determine  acceptable  prices  or  costs  and 
to  defend  its  position  in  negotiations  with  the 
contractor  or  in  taking  contractual  action. 
The  purchasing  government  may  request 
additional  clarifications  or  supporting  data  if 
necessary,  and  shall  have  the  final  authority 
to  determine  when  the  information  provided 
is  adequate  for  its  purpose. 

V.  Protection  of  Information 

Information  obtained  through  the 
implementation  of  this  annex  shall  receive 
the  same  protection  against  unauthorized 
disclosure  as  it  would  normally  receive  under 
laws  and  rules  of  the  participating 
government  which  possesses  it 

VI.  Charges 

Services  will  be  provided  under  this  annex 
free  of  charge,  for  all  contracts,  subcontracts, 
and  FMS  Letters  of  Offer  and  Acceptance 
entered  into  on  or  after  the  date  of 
implementation  of  this  annex  provided  that  a 
Joint  review  of  the  services  being  exchanged 
between  the  participating  governments 
performed  at  not  less  than  three  year 
intervals  indicates  that  general  reciprocity  is 


being  maintained.  If  after  such  joint  review 
either  government  determined  that  charges 
will  be  necessary,  they  may  be  imposed  after 
not  less  than  one  year  advance  notice. 
Should  charges  by  the  U.S.  Government 
become  necessary.  Foreign  Military  Sales 
procedures  then  in  effect  will  apply. 

VII.  Exclusions 

This  audit  annex  does  not  cover  audits  for 
architecture  and  engineering,  base  support, 
banking,  operation  and  maintenance, 
government  owned  and  company  operated 
facilities,  universities,  and  contractors  solely 
in  the  business  of  supporting  U.S.  presence  in 
The  Netherlands. 

VIII.  Duration 

This  annex  will  remain  in  effect  for  a 
period  as  set  forth  in  aficle  VII  of  the  MOU 
and  may  be  terminated  under  the  conditions 
as  set  forth  in  that  article. 

For  the  Government  of  the  United  States  of 
America. 


Dated:  April  18, 1985. 

For  the  Government  of  the  Kingdom  of  The 
Netherlands,  on  behalf  of  the  Director 
General  for  Material. 


Dated:  March  14. 1985. 

T-205    Federal  Republic  of  Germany 
Memorandum  of  Understanding 

Memorandum  of  Understanding  Between  the 
Federal  Minister  of  Defense  of  the  Federal 
Republic  of  Germany  and  the  Secretory  of 
Defense  of  the  United  States  of  America 
Concerning  the  Principles  Governing  Mutual 
Cooperation  in  the  Research  and 
Development.  Production,  Procurement  and 
Logistic  Support  of  Defense  Equipment 

The  Secretary  of  Defense  of  the  United 
States  of  America  and  the  Federal  Minister  of 
Defense  of  the  Federal  Republic  of  Germany: 

Intending  to  increase  their  respective 
defense  capabilities  through  more  efficient 
cooperation  in  the  field  of  research  and 
development  production,  procurement  and 
logistic  support  of  deferue  equipment,  in 
order  to: 

—Make  the  most  cost-effective  and 
rational  use  of  the  resources  allocated  to 
defense:  and 

— Promote  the  widest  possible  use  of 
standard  or  interoperable  equipment:  and 

— Develop  and  maintain  an  advanced 
technology  capability  for  the  North  Atlantic 
Alliance,  and  particularly  with  respect  to  the 
parties  to  this  Memorandum  of 
Understanding:  and 

Seeking  to  improve  the  present  situation 
and  to  strengthen  their  military  capabiHty 
and  economic  position  through  the  further 
acquisition  of  standard  or  interoperable 
equipment  have  entered  into  this 
Memorandum  of  Understanding  in  order  to 
achieve  the  above  aims. 

This  Memorandum  of  Understanding  sets 
out  the  guiding  principles  govemmg  mutual 
cooperation  in  conventional  defense 
equipment  research  and  development 
production,  procurement  and  logistic  support. 
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The  Parties  hereto  conclude  this 
Memorandum  of  Understanding  to  strengthen 
the  North  Atlantic  Alliance.  In  so  doing,  the 
Parties  are  fully  aware  that  the  Independent 
European  Program  Croup  (lEPG)  wants  to 
enhance  equipment  collaboration  by  more 
comprehensive  and  systematic  arrangements 
among  the  individual  member  nations.  They 
therefore  agree  that  in  the  event  of  a  possible 
conflict  between  understandings  entered  into 
between  the  lEPG  and  the  Government  of  the 
United  States,  and  this  Memorandum  of 
Understanding,  the  Parties  hereto  will  consult 
with  a  view  to  amending  this  Memorandum 
of  Understanding. 

The  Parties  further  agree  that  this 
Memorandum  of  Understanding  should  be 
viewed  in  the  larger  context  of  the 
cooperation  between  Europe  and  North 
America  within  the  Alliance. 

Article  1 — Principles  Governing  Mutual 
Defense  Cooperation 

1.1  Both  Parties  intend  to  facilitate  the 
mutual  flow  of  defense  procurement,  taking 
into  consideration  relative  technological 
levels  of  such  procurement  and  consistent 
with  their  national  policies.  This  facilitation 
shall  be  sought  through  the  provision  of 
opportunities  to  compete  for  procurements  of 
defense  equipment  and  services  as  well  as 
through  the  coproduction  of  defense 
equipment  and  defense  R&D  cooperation. 

1.2  This  Memorandum  of  Understanding 
is  intended  to  cover  areas  in  which,  in  the 
view  of  both  parties  to  the  Agreement 
bilateral  cooperation  could  be  achieved  in 
conventional  defense  equipment  research 
and  development  production,  procurement 
and  logistic  support.  This  cooperation  is 
intended  to  complement  the  work  of  the 
Conference  of  National  Armament  Directors 
(CNAD)  and  the  Independent  European 
Program  Group  (lEPG). 

1.3  Each  Party  may  propose  to  the  other 
any  particular  project  that  might  be  suitable 
for  cooperation  or  for  use  by  the  other  Party. 

1.4  Both  Parties  will,  consistent  with  their 
relevant  laws  and  regulations,  give  the  fullest 
consideration  to  all  requests  for  cooperative 
R&D,  and  to  all  requests  for  production, 
procurement  and  logistic  support  which  are 
intended  to  optimize  Alliance 
standardization  and/or  interoperability. 

1.5  In  the  interests  of  standardization 
within  the  Alliance  and  the  effective 
utilization  of  scarce  resources,  both  Parties 
shall,  to  the  extent  possible,  select  qualified 
defense  items  that  have  been  developed  and 
produced  in  the  other  country  to  meet  their 
requirements.  Necessary  decisions  should  be 
taken  on  the  basis  of  joint  comparative  trials 
according  to  criteria  to  be  jointly  established. 

1.6  Both  Parties  will  review  items 
submitted  as  candidates  for  respective 
requirements.  They  will  indicate 
requirements  and  proposed  purchases  in  a 
timely  fashion  to  ensure  adequate  time  for 
their  respective  industries  to  qualify  for 
eligibility  and  to  submit  a  bid  or  proposal. 

1.7  Both  Parties  will  provide  appropriate 
policy  guidance  and  administrative 
procedures  within  their  respective  defense 
procurement  organizations  to  facilitate 
achievement  to  the  aims  described  herein. 

1.8  The  detailed  implementing 
procedures,  to  be  agreed,  will,  consistent 


with  and  to  the  extent  permitted  by  national 
laws  and  regulations,  incorporate  the 
following. 

a.  Offers  or  proposals  will  be  evaluated 
without  applying  price  differentials  under 
buy  national  laws  and  regulations  and 
without  applying  the  costs  of  import  duty; 
customs  and  import  duties  should  not  t>e 
charged  as  far  as  this  is  admissible  under 
current  laws. 

b.  Full  consideration  will  be  given  to  all 
qualified  industrial  and/or  governmental 
resources  in  each  other's  country: 

c.  Offers  or  proposals  will  be  required  to 
satisfy  requirements  of  the  purchasing  Party 
for  performance,  quality,  delivery  and  costs. 

1.9  Competitive  contracting  procedures 
shall  normally  be  used  in  acquiring  items  of 
conventional  defense  equipment  developed 
or  produced  in  each  other's  country  for  use 
by  either  country's  defense  establishment 

1.10  Both  Parties  will  ensure  that  the 
technical  data  packages  (TDPs)  made 
available  under  this  Memorandum  of 
Understanding  are  not  used  for  any  purpose 
other  than  for  the  purpose  of  bidding  on.  and 
performing,  a  prospective  defense  contract 
without  the  prior  agreement  with  those 
owning  or  controlling  proprietary  rights  and 
that  full  protection  shall  be  given  to  such 
proprietary  rights,  or  to  any  privileged, 
protected,  or  classified  data  and  information 
they  contain.  In  no  event  shall  the  TDPs  be 
transferred  to  any  third  country  or  any  other 
transferee  without  the  prior  written  consent 
of  the  originating  Party. 

1.11  Both  Parties  will  undertake  their  best 
efforts  to  assist  in  negotiating  licenses, 
royalties  and  technical  information 
exchanges  with  their  respective  industries  or 
other  owners  of  such  rights.  The  two 
contracting  parties  will  mutually  make 
available  to  each  other,  to  the  extent 
possible,  all  information  and  proprietary 
rights  required  to  implement  cooperation 
under  this  agreement  The  two  contracting 
parties  will  to  the  extent  feasible,  seek 
appropriate  agreement  with  their  industries 
that  in  the  interest  of  standardization  and 
armaments  cooperation,  proprietary  rights  in 
defense-relevant  information  and  data  can  be 
transferred  by  appropriate  arrangements, 
between  the  industries  of  the  two  countries. 

1.12  Arrangements  and  procedures  wilL 
at  the  request  of  the  purchasing  Party,  be 
established  concerning  follow-on  logistic 
support  for  items  of  defense  equipment 
acquired  pursuant  to  this  Memorandum  of 
Understanding.  Both  Parties  will  make  their 
defense  logistic  systems  and  resources 
available  for  this  purpose  as  required  and 
mutually  agreed. 

Article  II — Implementing  Procedures 

2.1  The  DoD  and  MoD  will  appoint 
representatives  to  determine  in  detail  the 
procedures  for  implementing  this 
Memorandum  of  Understanding  and  the 
terms  of  reference  for  a  German-American 
Committee  for  Mutual  Cooperation. 

2.2  The  Under  Secretary  of  Defense  for 
Research  and  Engineering  will  be  the 
responsible  authority  of  the  United  States 
Department  of  Defense  for  the  development 
of  implementing  procedures  under  this 
Memorandum  of  Understanding. 


2.3    The  Director  General  of  Armaments  in 
the  Ministry  of  Defense  will  be  the 
responsible  authority  of  the  Ministry  of 
Defense  of  Germany  for  the  development  of 
implementing  procedures  imder  this 
Memorandum  of  Understanding. 

Article  III — Industry  Participation 

3.1  implementation  of  this  Memorandum 
of  Understanding  will  involve  full  industrial 
participation.  Primary  responsibility  for 
finding  business  opportunities  shall  rest  with 
the  industries  of  each  country. 

3.2  Each  Party  will  be  responsible  for 
calling  to  the  attention  of  the  relevant 
industries  within  its  country  the  basic 
understanding  of  this  Memorandum  of 
Understanding,  together  with  appropriate 
implementing  guidance.  Both  Parties  will  take 
all  appropriate  implementing  guidance.  Both 
Parties  will  take  all  necessary  steps  so  that 
the  industries  comply  with  the  regulations 
pertaining  to  security  and  to  safeguarding 
classified  information. 

3.3  Also,  the  Parties  will  arrange  to 
familiarize  their  respective  procurement  and 
requirements  offices  with  the  principles  and 
objectives  enunciated  herein. 

Article  IV — Security 

4.1  The  operating  procedures  for  the 
implementation  of  the  General  Security  of 
Information  Agreement  dated  23  December 
1960  between  the  two  Parties,  with  particular 
reference  to  industrial  security,  apply  to 
activities  under  this  Memorandum  of 
Understanding. 

4.2  To  the  extent  that  any  items,  plans, 
specifications  or  information  furnished  in 
connection  with  the  specific  implementation 
of  this  Memorandum  of  Understanding  are 
classified  by  either  Party  for  security 
purposes,  the  other  Party  shall  maintain  a 
similar  classification  and  employ  all 
measures  necessary  to  preserve  such  security 
equivalent  to  those  measures  employed  by 
the  classifying  Party  throughout  the  period 
during  which  the  classifying  Party  may 
maintain  such  classification. 

4.3  Information  that  has  been  provided  by 
either  of  the  Parties  to  the  other  on  condition 
that  it  remain  confidential  shall  either  retain 
its  original  classification  designation,  or  be 
assigned  a  classification  designation  that 
shall  ensure  a  degree  of  protection  against 
disclosure  equivalent  to  that  required  by  the 
other  Government  To  assist  in  providing  the 
desired  protection,  each  Party  %vill  mark  such 
information  furnished  with  a  legend 
indicating  the  origin  of  information,  that  the 
information  relates  to  the  MOU  and  Annexes 
thereto,  and  that  the  information  is  furnished 
in  confidence. 

Article  V — ^Administration 

5.1  Each  Party  will  designate  points  of 
contact  at  the  Ministry  of  Defense  level  and 
in  each  purchasing  service /agency. 

5.2  The  German-American  Committee  for 
Mutual  Cooperation,  referred  to  in  Article  n 
above,  will  meet  as  agreed  or  at  the  request 
of  either  Party  to  review  progress  in 
implementing  the  Memorandum  of 
Understanding.  It  will  discuss  development 
production,  procurement  and  logistic  support 
needs  of  each  country  and  the  likely  areas  of 
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cooperation:  agree  to  the  basis  of.  and  keep 
under  review,  the  Hnancial  statement 
referred  to  below;  and  consider  any  other 
matters  relevant  to  this  Memorandum  of 
Understanding. 

Article  VI — Duration 

6.1  This  Memorandum  of  Understanding 
will  remain  in  effect  for  a  six-year  period 
following  its  signing.  Unless  otherwise  agreed 
by  both  Parties,  the  duration  will  be  extended 
for  another  six  years. 

6.2.  If,  however,  either  Party  considers  it 
necessary  for  compelling  national  reasons  to 
discontinue  its  participation  under  this 
Memorandum  of  Understanding  before  the 
end  of  the  six-year  period,  or  any  extension 
thereof,  written  notification  of  its  intention 
will  be  given  to  the  other  Party  six  months  in 
advance  of  the  effective  date  of 
discontinuance.  Such  notification  of  intent 
would  be  a  matter  of  immediate  consultation 
with  the  other  Party  to  enable  the  Parties 
fully  to  evaluate  the  consequences  of  such 
termination  and.  in  the  spirit  of  cooperation, 
to  take  such  actions  as  necessary  to  alleviate 
problems  that  may  result  from  the 
termination.  In  this  connection,  although  the 
Memorandum  of  Understanding  may  be 
terminated  by  the  Parties,  any  contract 
entered  into  consistent  with  the  terms  of  this 
Memorandum  of  Understanding  shall 
continue  in  effect,  unless  the  contract  is 
terminated  in  accordance  with  its  own  terms. 
Article  VII— Implementation 

7.1  Each  Party  must  agree  in  writing  to  any 
amendment  of  this  Memorandum  of 
Understanding. 

7.2  Details  pertaining  to  implementation  of 
the  principles  set  forth  herein  will  be  set  out 
in  annexes  to  this  Memorandum  of 
Understanding. 

7.3  Any  differences  of  opinion  over  the 
interpretation  and  implementation  of  this 
Agreement  and  its  Annexes  shall  be  resolved 
by  consultation  between  the  DoD  and  MoD. 

7.4  This  Memorandum  of  Understanding 
will  come  into  effect  on  the  date  of  the  last 
signature. 

The  Secretary  of  Defense  of  the  United 
States  of  America. 
Harold  Brown. 

Dated:  October  17. 1978. 

The  Federal  Minister  of  Defense  of  the 
Federal  Republic  of  Germany. 
Hans  Apel. 
October  17, 1978. 

Annex— RefJprocal  Contract  Audit  Defense 
Services  Under  the  Memorandum  of 
Understanding  Between  the  United  States  of 
America  and  the  Federal  Republic  of 
Germany  Regarding  Defense  Research  and 
Development.  Production,  and  Procurement 

/.  Preamble 

This  annex  sets  forth  the  procedures  under 
which  the  participating  governments  will 
provide  one  another  with  contract  audit 
defense  services  upon  request  in  support  of 
defense  contracts  and  subcontracts 
contemplated  or  executed  under  the 
Memorandum  of  Understanding  (MOU).  If  is 
recognized  that  in  the  event  conflicts  arise 
between  any  aspect  of  this  annex  and  the 


laws  of  either  participaling  government,  the 
laws  shall  prevail.  Nothing  in  this  annex 
affects  the  statutory  rights  of  the  US  General 
Accounting  Office  (GAO)/ 
Bundersrechnumgshof  (BRH)  concnming 
access  to  records  of  contractors. 

For  purposes  of  this  annex,  defense 
contract  audit  services  shall  include: 

1.  Evaluating  proposed  prices  or  costs  in 
sufficient  detail  to  enable  the  cognizant 
contracting  officer  to  determine  their 
acceptability  during  negotiations  with  the 
relevant  contractor  or  subcontractor. 

2.  Examing  contractor  accounting  records 
and  procedures  to  determine  their  accuracy, 
currency,  completeness,  and  compliance  with 
contract  requirements. 

3.  Evaluating  contractor  cost  estimating 
and  accounting  systems. 

4.  Verifying  after  contract  award  the 
currency,  accuracy,  and  completeness  of  cost 
or  pricing  data  submitted  in  support  of 
contractor  proposals. 

5.  Verifying  reimbursement  vouchers 
submitted  under  cost  reimbursement 
contracts  or  other  contracts  with  cost 
reimbursement  features  (e.g.,  material 
reimbursement)  and  recommending  cost 
disallowances  when  appropriate  after 
consultation  with  the  contractor. 

6.  Monitoring  compliance  with  disclosed 
accounting  practices  and  contractual 
accounting  requirements  during  contract 
performance. 

7.  Verifying  overhead  cost  records  prior  to 
overhead  settlements,  and  contract  cost 
records  prior  to  termination  settlements. 

8.  Other  usual  and  customary  contract 
audit  services  considered  necessary  by 
contracting  country. 

The  objective  of  this  annex  is  to  improve 
the  effectiveness  and  efficiency  of  the  audit 
services  available  to  the  participating 
governments. 

//.  General 

Contract  audit  reports  shall  be  advisory. 
The  purchasing  government  shall  retain 
authority  and  responsibility  for  negotiating 
acceptable  prices  and  contract  settlements 
with  contractors. 

The  participating  governments  shall 
perform  requested  services  to  the  maximum 
extent  permitted  by  available  resources  and 
according  to  the  terms  of  the  contract  or 
subcontract  involved.  The  performing 
government  shall  apply  the  cost  principles 
and  cost  accounting  standards  as  specified  in 
the  contract.  Consistent  with  these  standards 
and  principles  the  performing  government 
may  use  the  same  audit  methods  it 
customarily  uses  for  its  own  contracts,  and 
shall  determine  the  organizations  and 
personnel  to  be  involved.  Both  parties  shall 
issue  national  implementing  guidelines  which 
will  be  provided  to  their  auditors  and  made 
available  to  the  contractors  for  their 
information.  Appendix  I  is  a  comparative 
guide  of  expressly  covered  costs,  which  is 
provided  for  ready  reference  purpose  only. 
Therefore,  the  Appendix  should  not  be 
considered  as  being  complete,  authoritative, 
substantive,  or  interpretive  of  existing  cost 
regulations  of  the  participating  governments. 

In  the  event  a  participating  government  is 
unable  to  provide  requested  services,  or  to 


perform  them  within  a  reasonable  time,  the 
purchasing  government  shall  be  entitled  to 
perform  the  needed  services  itself.  In 
addition,  with  advance  notice  to  the  other 
participating  government,  the  purchasing 
govemjnent  may  elect  to  audit  a  specific 
contractor/subcontractor  proposal  or  a 
specific  contract;  this  should  be  limited  to 
exceptional  cases.  Neither  participating 
government  shall  duplicate  or  review  the 
work  of  the  other  on  any  particular  pruposul 
or  contract  except  under  the  circumstances 
set  out  above.  However,  the  governments 
shall  hold  periodic  discussions  to  evaluate 
the  operational  effectiveness  of  the  reciprocal 
agreement.  In  addition,  each  government 
shall  insure  that  its  contract  audit  operations 
are  periodically  evaluated  by  its  own 
appropriate  review  and  oversight 
organizations. 

The  participaling  governments  shall 
provide  one  another  with  access  to  available 
information  concerning  contractor  cost 
estimating  systems  and  disclosed  accounting 
practices  when  needed  to  support  contract 
negotiations  or  enforcement.  It  is  expected 
that  contracts  requiring  the  disclosure  of 
accounting  practices  shall  normally  authorize 
contractors  to  file  such  disclosures  with  their 
own  government.  In  the  United  States,  the 
files  shall  be  maintained  by  the  office 
administering  the  contracts.  In  the  Federal 
Republic  of  Germany  the  Disclosure 
Statement  shall  be  in  accordance  with  FAR 
30.201-l(e)  (2)  and  shall  be  maintained  by  the 
Federal  Office  for  Military  Technology  and 
Procurement  (BWB),  Koblenz. 

Contracts  and  subcontracts  shall  contain 
suitable  provisions  to  enable  the  participating 
governments  to  act  for  and  on  behalf  of  one 
another  under  this  annex  and  shall  authorize 
access  to  contractor  facilities  and  records  as 
necessary. 

Recognizing  that  requests  for  support  and 
contract  terms  may  occasionally  require 
clarification,  each  of  the  participating 
governments  may  designate  an  office  in  or 
near  the  other  participating  country  to 
provide  such  clarification  and  to  act  as  a 
focal  point  through  which  requests  for 
services  will  be  forwarded.  Each 
participating  government  shall  also  designate 
an  office,  listed  elsewhere  in  this  annex,  to 
receive  requests  for  services. 

///.  Procedures 

Requests  for  contract  audit  services  in  the 
Federal  Republic  of  Germany  shall  be  sent  to 
BWB.* 

Requests  for  contract  audit  services  in  the 
United  Slates  shall  be  sent  to  the  cognizant 
Defense  Contract  Audit  Agency  (DCAA) 
Field  Audit  Office. 

In  order  that  the  reciprocity  of  this  annex 
may  be  periodically  appraised,  information 
copies  of  all  requests  for  audit  made  by 
procurement  officials,  auditors,  and  prime 
and  subcontractors  of  both  countries  will  be 
sent  to  Defense  Contract  Audit  Agency, 


•Requests  for  audits  by  BWB  should  be  sent  to: 
Bundesiiml  Fuer  Wehnechnik  und  Beschaffung- 
BWB.  Referat  AW  II.  5400  Koblenz,  Poslfach  7360, 
Federal  Republic  of  Germany.  This  request  should 
set  out  lime  period  and  any  special  requirements  of 
the  requestor. 
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European  Branch  Office,  Lindsey  Air  Station, 
APO  New  York  09633. 

Requests  shall  specify  the  services  needed, 
identify  any  items  of  special  interest  to  the 
purchasing  government,  and  indicate  the 
desired  due  date.  Audit  reports  issued  shall 
be  responsive  to  audit  requests  and  shall 
include  coverage  of  the  expressly 
unallowable  cost's"  to  permit  the  purchasing 
government  to  successfully  use  the  audit 
results.  Acceptance  of  requests  originating 
from  the  Office  of  the  Comptroller  General  of 
the  United  States  and  the 
Bunderscrechnungshof  shall  be  clearly 
identified  as  such. 

Contract  audit  reports  shall  describe  the 
scope  and  depth  of  the  evaluations  performed 
and  indicate  the  methods  used.  Supporting 
evaluations  by  technical  and  other  specialists 
shall  be  included  in  the  reports.  The 
information  supplied  should  be  sufficiently 
detailed  to  permit  the  purchasing  government 
to  determine  acceptable  prices  or  costs  and 
to  defend  its  position  in  negotiations  with  the 
contractor  shall  be  acknowledged  in  writing 
by  the  performing  government.  Requests 
orgin  taking  contractural  action.  The 
purchasing  government  may  request 
additional  clarifications  or  supporting  data  if 
necessary,  and  shall  have  the  final  authority 
to  determine  when  the  information  provided 
is  adequate  for  its  purposes. 

IV.  Protection  of  Information 

Information  obtained  through  the 
implementation  of  this  annex  shall  receive 
the  same  protection  against  unauthorized 
disclosure  as  it  would  normally  receive  under 
the  laws  and  rules  of  the  participating 
government  which  possesses  it. 

v.  Charges 

Services  will  be  provided  under  this  annex 
free  of  charge,  for  all  contracts,  subcontracts, 
and  FMS  Letters  of  Offer  and  Acceptance 
entered  into  on  or  after  the  date  of 
implementation  of  this  annex  provided  that  a 
joint  review  of  the  services  being  exchanged 
between  the  participating  governments 
performed  at  not  less  than  three  year 
intervals  indicates  that  general  reciprocity  is 
being  maintained.  If  after  such  joint  review 
either  government  determines  that  charges 
will  be  necessary,  they  may  be  imposed  after 
not  less  than  one  year  advance  notice. 
Should  charges  by  the  U.S.  Government 
become  necessary.  Foreign  Military  Sales 
procedures  then  in  effect  will  apply. 
Purchases  by  the  Federal  Republic  of 
Germany  under  the  Foreign  Military  Sales 
Program  will  be  handled  under  the  U.S.  FMS 
procedures  in  existence  at  the  time  of  the 
FMS  Agreement. 

VI.  Excluded 

This  audit  annex  does  not  cover  audits  for 
base  support  operation  and  maintenance, 
banking,  government  owned  and  company 
operated  facilities,  universities,  and 
contractors  solely  in  the  business  of 
supporting  U.S.  presence  in  the  Federal 
Republic  of  Germany.  (Construction  contracts 
are  not  subject  to  this  agreement.) 


17/.  Termination 

The  annex  may  be  terminated  in  writing  by 
either  participant,  to  become  effective  the 
last  day  of  the  sixth  month  after  notice  of 
termination  i*  given. 

V/f.  Validity  of  Text 

This  annex  has  been  drawn  up  in  the 
German  and  the  English  language;  both  texts 
being  equally  authoritative. 

IX.  Effective  Date 

This  agreement  shall  become  effective  on 
the  day  of  the  last  signature  of  the  English 
version. 

X.  Prior  Audit  Agreement 

The  1966  audit  agreement  and  annex  to 
same  between  US  DoD  and  FRG  MOD  is 
rescinded  by  the  execution  of  this  agreement. 

For  the  Government  of  the  United  States  of 
America. 


Dated:  November  29, 1985. 
For  the  Government  of  the  Federal 
Republic  of  Germany. 


' '  For  information  purposes  see  Appendix  I. 


Dated:  December  6, 1985. 

T-206    Italy  Memoranduoi  of  Understanding 

Memorandum  of  Understanding  Between  the 
Government  of  Italy  and  the  Government  of 
the  United  States  of  America  Concerning  the 
Principles  Governing  Mutual  Cooperation  in 
the  Research,  Development,  Production  and 
Procurement  of  Defense  Equipment 

Preamble 

The  Government  of  the  United  States  of 
America  and  the  Government  of  Italy, 
hereinafter  referred  to  as  "the  Governments": 

Intending  to  increase  their  respective 
defense  capabilities  through  more  efficient 
cooperation  in  the  field  of  research  and 
development  production,  procurement,  and 
logistic  support  of  defense  equipment,  in 
order  to: 

— Make  the  most  cost-effective  and 
rational  use  of  the  funds  allocated  to  defense 
to  the  extent  permitted  by  their  national 
policies,  assuring  the  most  satisfactory  level 
of  reciprocal  balance;  and 

— Promote  the  widest  possible  use  of 
standard  or  interoperable  equipment;  and 

— Develop  and  maintain  an  advanced 
technological  capability  for  the  North 
Atlantic  Alliance,  and  particularly  with 
respect  to  the  parties  to  this  Agreement; 

Noting  that  no  agreement  covers 
harmonization  of  mutual  procurements, 
although  specific  offset  agreements  have 
existed  between  them  in  the  past  and 

Seeking  to  improve  the  present  situation 
and  to  strengthen  their  military  capability 
and  economic  position  through  the  further 
acquisition  of  standard  or  interoperable 
equipment  have  entered  into  this 
Memorandum  of  Understanding  in  order  to 
achieve  the  above  aims. 

This  Memorandum  of  Understanding 
(MOUJ  sets  out  the  guiding  principles 
governing  mutual  cooperation  in  defense 
equipment  research  and  development 
production,  procurement  and  logistic  support. 

The  Government  of  the  United  States  of 
America  and  the  Government  of  Italy 


conclude  this  Memorandum  of  Understanding 
to  strengthen  the  North  Atlantic  Alliance. 

The  two  Governments  agree  that  this 
Memorandum  of  Understanding  should  be 
incorporated  in  the  larger  context  of  the 
cooperation  between  Europe  and  North 
America  within  the  Alliance. 

All  agreements,  or  the  relevant  provisions 
contained  therein,  between  the  Independent 
European  Program  Group  (lEPG)  and  the 
United  States  of  America,  shall  take 
precedence  over  this  Memorandum  of 
Understanding,  provided  that  Italy  is  a  party 
to  the  specific  agreement 

Article  I — Principles  Governing  Mutual 
Defense  Cooperation 

1.  Both  Governments  will  take  immediate 
steps  to  achieve  and  maintain  an  equitable 
balance  in  their  exchanges,  in  terms  of  the 
value  of  contracts  and  technological  levels,  to 
the  maximum  practicable  extent  consistent 
with  their  national  policies.  An  equitable 
balance,  in  principle,  shall  be  achieved  when 
the  two  Governments  have  implemented  all 
practicable  means  at  their  disposal  to 
maximize  defense  R&D  cooperation  and 
reciprocal  procurement  to  the  extent 
compatible  with  the  nature  of  each  country's 
technological  and  industrial  base.  Items 
procured  under  offset  agreements  by  either 
Government  with  an  industry  of  the  other 
will  apply  to  the  achievement  of  the  balance 
contemplated  by  this  agreement 

2.  This  agreement  is  intended  to  cover 
areas  in  which  possible  bilateral  cooperation 
could  be  achieved  in  conventional  defense 
equipment  research  and  development 
productiort  procurement,  and  logistic  support 
complementing  the  work  of  the  Conference  of 
National  Armament  Directors  (CNAD), 
Senior  NATO  Logisticians  Conference 
(SNLC)  and  the  Independent  European 
Program  Group  (lEPG). 

3.  The  two  Governments  will,  consistent 
with  their  laws  and  regulations  give  full 
consideration  to  all  requests  for  cooperative 
R&D  and  to  all  requests  for  production  and 
procurement  which  are  intended  to  maximize 
Alliance  standardization  and/or 
interoperability. 

4.  The  two  Governments  shall,  in  the  spirit 
of  cooperation,  mutually  determine  the 
counting  procedures  that  will  apply  to  all 
items  under  this  agreement  (and  associated 
services  included  in  a  contract)  purchased 
either  directly  by  the  two  Governments  or 
through  their  defense  industries. 

5.  in  the  interests  of  standardization  and 
the  effective  utilization  of  scarce  resources 
the  two  Governments  shall,  if  possible,  select 
qualified  defense  items  that  have  been 
developed  and  produced  in  the  other  country 
to  meet  their  requirements  in  accordance 
with  the  procedures  of  paragraph  9  below. 

6.  Each  Government  may  propose  to  the 
other  any  particular  item  of  defense 
equipment  that  might  be  suitable  for  use  by 
the  other  Government. 

7.  Both  Governments  will  provide 
appropriate  policy  guidance  and 
administrative  procedures  within  their 
respective  defense  procurement 
organizations  to  facilitate  achievement  of  the 
aims  described  in  paragraph  5. 
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8.  Barriers  to  procurements  or  coproduction 
of  an  item  of  defense  equipment  that  has 
been  developed  in  the  other  country  shall  be 
removed,  insofar  as  laws  and  regulations 
permit,  such  as  not  applying  customs  duites 
and  other  discriminatory  levies  in  evaluating 
bids  submitted  in  accordance  with  this  MOU 
as  well  as  the  waiver  of  protectionist 
provisions.  Defense  items  or  services  are 
those  items  or  services  which  may  be 
procured  utilizing  appropriated  funds  of  the 
US  Department  of  Defense  or  budgeted  funds 
of  the  Italian  Ministry  of  Defense. 

9.  Competitive  contracting  procedures 
normally  shall  be  used  in  acquiring  items  of 
conventional  defense  equipment  developed  in 
each  other's  country. 

10.  Full  consideration  will  be  given  to  all 
qualified  industrial  and/or  Government 
sources  in  each  other's  country  consistent 
with  the  national  procurement  policy  and 
criteria.  It  is  therefore  understood  that  items 
offered  shaU  satisfy  requirements  for 
performance,  quality,  delivery  and  cost. 

11.  Both  Governments  will  review  items 
submitted  as  candidates  for  respective 
requirements.  They  will  indicate 
requirements  and  proposed  purchases  in  a 
timely  fashion  to  ensure  adequate  time  for 
their  respective  industries  to  qualify  for 
eligibility  and  submit  a  bid  or  proposal. 

12.  TTiird  party  transfers  of  defense  articles 
or  technical  data  made  available  under  this 
MOU,  and  of  articles  produced  with  such 
data,  will  be  subject  to  the  agreement  of  the 
Government  that  made  available  the  defense 
articles  or  technical  data,  except  as 
otherwise  provided  in  particular 
arrangements  between  the  two  Governments. 
Each  Government  will  base  its  decisions 
regarding  requests  by  the  other  for  agreement 
to  third  party  transfers  on  its  laws, 
regulations,  and  arms  transfer  policy.  Each 
Government  will  use  the  same  criteria  for 
proposed  transfers  by  the  other  as  it  uses  for 
itself,  and  will  not  reject,  solely  in  the  pursuit 
of  its  own  national  commercial  advantage,  a 
request  from  the  other  for  a  third  country 
transfer  of  such  defense  articles  or  technical 
data.  Consistent  with  the  above,  in  carrying 
out  its  own  transfers  to  third  countries,  each 
Government  shall  take  into  consideration  the 
extent  to  which  a  proposed  transfer  may 
damage  or  infringe  upon  licensing 
arrangements  whereby  commercial  firms  in 
the  US  or  Italy  have  granted  to  firms  in  the 
other  country  licenses  for  the  manufacture  of 
the  articles  proposed  to  be  transferred  to  a 
third -country. 

13.  Each  Government  will  ensure  that  the 
technical  data  packages  (TDPs)  made 
available  under  this  MOU  are  not  used  for 
any  purpose  other  than  for  the  purpose  of 
bidding  on,  and  performing  a  prospective 
defense  contract  without  the  prior  agreement 
with  those  owning  or  controlling  proprietary 
rights  and  that  full  protection  shall  be  given 
to  such  proprietary  rights,  or  to  any 
privileged,  protected,  or  classified  data  and 
information  they  contain.  In  no  event  shall 
the  TDPs  be  transferred  to  any  third  country 
or  any  other  transferees  without  the  prior 
written  consent  of  the  originating 
Government. 

14.  Both  Governments  will  undertake  their 
best  efforts  to  assist  in  negotiating  licenses. 


lies  and  technical  information  exchanges 
with  their  respective  industries. 

15.  Arrangements  and  procedures  will  be 
established  concerning  follow-on  logistic 
support  for  items  of  defense  equipment 
covered  by  this  Memorandum  of 
Understanding.  Both  Governments  will  make 
their  defense  logistic  systems  and  resources 
available  for  this  purpose  as  required  and 
mutually  agreed. 

Article  II— Implementing  Procedures 

1.  Representatives  of  the  two  Governments 
will  be  appointed  to  determine  in  detail  the 
procedures  for  implementing  this 
Memorandum  of  Understanding.  Terms  of 
reference  will  be  proposed  for  an  Italian- 
American  Committee  for  Mutual  Cooperation, 
including  rules  governing  its  work.  The 
implementing  procedures  under  this 
Memorandum  of  Understanding  shall  be  an 
integral  part  thereof. 

2.  The  Under  Secretary  for  Defense  of 
Research  and  Engineering,  in  coordination 
with  the  Assistant  Secretary  of  Defense  for 
International  Security  Affairs,  the  Assistant 
Secretary  of  Defense  for  Manpower,  Reserve 
Affairs  and  Logistics,  the  Director,  Defense 
Security  Assistance  Agency,  and  other 
appropriate  Department  of  Defense  ofTicials, 
will  be  responsible  in  the  United  States 
Government  for  the  development  of 
implementing  procedures  under  this 
Memorandum  of  Understanding. 

3.  The  National  Armament  Director  in  the 
Ministry  of  Defense,  in  coordination  with  the 
other  appropriate  governmental  bodies,  will 
be  the  responsible  authority  of  the 
Government  of  Italy  for  the  development  of 
implementing  procedures  under  this 
Memorandum  of  Understanding. 

Article  III— Industry  Participation 

1.  Each  Government  will  be  responsible  for 
calling  to  the  attention  of  the  defense 
industries  within  its  country  the  basic 
understanding  of  this  Memorandum  of 
Understanding,  together  with  appropriate 
implementing  guidance.  Both  Governments 
will  take  all  necessary  steps  so  that  the 
defense  industries  comply  with  the 
regulations  pertaining  to  security  and  to 
safeguarding  classified  information. 

2.  Implementation  of  this  Memorandum  of 
Understanding  will  involve  full  industrial 
participation.  Accordingly,  the  Governments 
will  arrange  to  familiarize  their  respective 
procurement  and  requirements  offices  with 
the  principles  and  objectives  of  this 
Memorandum  of  Understanding.  However, 
primary  responsibility  for  finding  business 
opportunities  in  areas  of  research  and 
development  and  production  shall  rest  with 
the  industrial  participants  of  each  country. 

Article  IV— Security 

1.  To  the  extent  that  any  items,  plans, 
specifications  or  information  furnished  in 
connection  with  specific  implementation  of 
this  Memorandum  of  Understanding  are 
classified  by  either  Government  for  security 
purposes,  the  other  Government  shall 
maintain  a  similar  classification  and  employ 
all  measures  necessary  to  preserve  such 
security  equivalent  to  those  measures 
employed  by  the  classifying  Government 
throughout  the  period  during  which  the 


classifying  Government  may  maintain  such 
classification. 

2.  The  operating  procedures  for  the 
implementation  of  the  General  Security 
Information  Agreement  dated  4  August  1964 
between  the  United  Slates  Department  of 
Defense  and  the  Italian  Ministry  of  Defense 
apply  to  activities  under  this  Memorandum  of 
Understanding. 

3.  Information  that  has  been  provided  by 
the  GOl  to  the  United  States  in  Confidence, 
or  produced  by  the  United  States  pursuant  to 
a  written  joint  arrangement  with  GOI 
requiring  confidentiality,  shall  either  retain 
its  original  classification  designation  or  be 
assigned  a  United  States  classification 
designation  that  shall  ensure  a  degree  of 
protection  against  disclosure  equivalent  to 
that  required  by  the  GOI.  To  assist  in 
providing  the  desired  protection,  the  GOI  will 
mark  such  information  furnished  to  the  U.S. 
Government  with  a  legend  indicating  that  the 
information  is  of  Italian  Government  origin, 
that  the  information  relates  to  this  MOU,  and 
that  the  information  is  furnished  in 
confidence. 

Article  V— Duration 

1.  This  Agreement  will  remain  in  effect  for 
a  ten-year  period  following  its  signing.  Unless 
otherwise  agreed  by  both  Governments,  the 
duration  will  be  extended  for  another  ten 
years. 

2.  If,  however,  either  Government  considers 
it  necessary  for  compelling  national  reasons 
to  discontinue  its  participation  under  this 
Memorandum  of  Understanding  before  the 
end  of  the  len-year  period,  or  any  extension 
thereof,  written  notification  of  its  intention 
will  be  given  to  the  other  Government  six 
months  in  advance  of  the  effective  date  of 
discontinuance.  Such  notification  of  intent 
would  be  a  matter  of  immediate  consultation 
with  the  other  Government  to  enable  the 
Government  fully  to  evaluate  the 
consequences  of  such  termination  and  in  the 
spirit  of  cooperation,  to  take  such  actions  as 
necessary  to  alleviate  problems  that  may 
result  from  the  termination.  In  this 
connection,  although  the  Memorandum  of 
Understanding  may  be  terminated  by  the 
parties,  any  contract  entered  into  consistent 
with  the  terms  of  this  agreement  shall 
continue  in  effect,  unless  the  contract  is 
terminated  in  accordance  with  its  own  terms. 

Article  VI— Administration 

1.  Each  Government  will  designate  points 
of  contact  at  the  Ministry  of  Defense  level 
and  in  each  purchasing  service/agency. 

2.  Government  representatives  will  meet  as 
agreed  or  at  the  request  of  either  Government 
to  review  progress  in  implementing  the 
Memorandum  of  Understanding.  They  will 
discuss  development,  production  and 
procurement  needs  of  each  country  and  the 
likely  areas  of  cooperation:  agree  to  the  basis 
of.  and  keep  under  review  and  promoting  any 
correction  step,  the  financial  statement 
referred  to  below;  and  consider  any  other 
matters  relevant  to  the  Memorandum  of 
Understanding. 

3.  An  annual  United  States/Italy  statement 
of  the  current  balance,  and  long-term  trends 
of  RAD  cooperation  and  purchases  between 
the  two  countries  will  be  prepared  on  a  basis 
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to  be  mutually  agreed.  Such  statement  will 
take  account  of  any  United  States/Italy  offset 
agreements  in  force  when  the  Memorandum 
of  Understanding  was  signed  and  will  be 
reviewed  during  the  meetings  referred  to  in 
paragraph  2  above. 

Article  VII— Annexes 

Annexes  negotiated  by  the  responsible 
offices  and  approved  by  the  appropriate 
Government  authorities  will  be  incorporated 
in  this  agreement  and  made  an  integral  part 
thereof. 

Article  Vlll— Implementation 

1.  The  arrangements  contained  in  this 
Memorandum  of  Understanding  represent  the 
understanding  reached  between  the 
Government  of  the  United  States  of  America 
and  the  Government  of  Italy  upon  the  matters 
referred  to  herein.  Each  Government  must 
mutually  agree  to  any  amendment  of  this 
Memorandum  of  Understanding. 

2.  This  agreement,  in  two  original  texts  in 
the  Italian  and  English  languages,  both  texts 
being  equally  authentic,  will  come  into  effect 
at  the  date  signed  by  both  Governments. 

For  the  United  States  Government. 
Harold  Brown. 
Dated;  September  11, 1978. 
For  the  Government  of  the  Italian  Republic. 

Attilio  Ruffini. 
September  11. 1978.  ; 

Annex  1  to  the  Memorandum  of 
Understanding  Between  the  Government  of 
the  United  Slates  of  America  and  the 
Government  of  Italy  Concerning  Mutual 
Cooperation  in  Defense  Equipment  Research 
and  Development.  Production  and 
Procurement.  Dated  11  September  1978 

Principles  Governing  Implementation 

1.  Foreword 

On  11  September  1978  the  Governments  of 
the  United  States  and  Italy  signed  a 
Memorandum  of  Understanding  (MOU) 
relating  to  the  principles  governing  mutual 
cooperation  in  the  Research.  Development. 
Production,  Procurement,  and  Logistic 
Support  of  Defense  Equipment.  This  annex 
sets  forth  mutually  agreed  implementing 
procedures  for  carrying  out  the  MOU. 

2.  Basic  Principles 

With  the  aim  already  expressed  in  the  text 
of  the  MOU  to  achieve  the  greatest 
practicable  degree  of  standardization/ 
interoperability  in  defense  equipment,  the 
two  Goveriiments  shall  cooperate  in  the  field 
of  Research,  Development,  Production, 
Procurement,  and  Logistic  Support  in  order  to 
implement  programs  of  common  interest  and 
to  strengthen  their  respective  industrial 
defense  efforts.  This  goal  can  be  attained 
through  both  the  joint  participation  in 
mutually  agreed  research,  development  and 
production  programs,  through  an  interchange 
of  studies,  materials  and  services,  as  well  as 
through  offset  agreements  between 
governments  and  industries. 

The  U.S.  Department  of  Defense  (DoD)  and 
the  Italian  Ministry  of  Defense  (MoD)  will 
each  consider  for  procurement  for  their 
defense  requirements  qualified  defense  items 
(and  associated  services)  developed  or 


produced  in  the  other  country.  (See  also 
paragraph  3  of  this  Annex).  MoD  and  DoD 
will  also  identify  to  one  another,  as  soon  as 
possible,  those  practices  of  their  respective 
countries  having  the  force  of  law  that  may 
potentially  restrict  the  fulfillment  of  the  MOU 
and  this  Annex.  It  will  be  the  responsibility 
of  government  and/or  industry 
representatives  in  each  country  to  obtain 
timely  information  concerning  the  other 
country's  proposed  developments  and 
purchases  and  to  respond  to  requests  for 
proposals.  However,  the  responsible 
governmental  purchasing  agencies  in  each 
country  will  assist  sources  in  the  other 
country  to  obtain  timely  information 
concerning  proposed  purchases,  necessary 
qualifications  and  appropriate 
documentation. 

3.  Action 

A.  In  implementing  the  foregoing,  the  two 
Go\'emments  shall  in  accordance  with 
mutual  laws  and  regulations  consider  the 
following; 

1.  Cooperation  in  R&D  for  specified 
projects.  Said  cooperation  may  take  place 
also  in  the  framework  of  projects  already 
undertaken  by  both  countries. 

2.  Co-production  of  defense  equipment  both 
for  the  requirements  of  the  two  countries  and 
for  export. 

3.  Supply  of  logistic  and  administrative 
materials  and  facilities. 

4.  Maintenance  and  overhauling  of  items  of 
military  equipment  including  supply  of 
spares. 

B.  DoD  and  MoD  will  individually  review 
and,  where  considered  necessary,  revise  their 
respective  internal  policies,  procedures  and 
regulations  to  ensure  that  the  principles  and 
objectives  of  this  MOU.  which  are  intended 
to  be  compatible  with  the  broad  aims  of 
NATO  Rationalization/Standardization,  are 
taken  into  account.  The  DoD  and  MoD  agree 
that,  upon  respectively  taking  the  measures 
listed  below,  they  will  have  fulfilled  their 
obligation  under  paragraph  1.  Article  1  of  the 
MOU,  to  implement  all  practical  means  at 
their  disposal  to  optimize  defense  R&D 
cooperation  and  procurement.  These 
measures  will  be  undertaking  in  a  reasonable 
manner,  recognizing  among  other  factors, 
delivery  date  requirements  for  supplies,  the 
interest  of  security,  the  timely  conduct  of  the 
procurement  process,  and  requirements 
attendant  to  ensuring  free  and  full 
competition  for  the  award  of  contracts. 

1.  Ensure  that  their  respective  requirements 
offices  are  familiar  with  the  principles  and 
objectives  of  this  MOU. 

2.  Ensure  that  their  respective  research  and 
development  offices  are  familiar  with  the 
principles  and  objectives  of  this  MOU. 

3.  Ensure  that  their  respective  procurement 
offices  are  familiar  with  the  principles  and 
objectives  of  this  MOU. 

4.  Ensure  wide  dissemination  of  the  basic 
understanding  of  this  MOU  to  their 
respective  defense  industries. 

5.  Ensure  that  to  the  extent  permitted  by 
national  laws  and  regulations,  offers  of 
defense  items  produced  in  the  other  country 
will  be  evaluated  without  applying  to  such 
offers,  either  price  differentials  under  buy- 
national  laws  and  regulations  or  the  cost  of 
import  duties.  Provisions  will  be  made  for 


duty  free  certificates  and  related 
documentations  to  the  extent  consistent  with 
national  laws  and  procedures. 

6.  Assist  industries  in  their  respective 
countries  to  identify  and  advise  the  other 
government  of  their  capabilities  and  assist 
such  industries  in  carrying  out  the  support 
actions  to  maximize  industrial  participation. 

7.  Review  defense  items  submitted  as 
candidates  for  respective  requirements. 
Identify  requirements  and  proposed 
purchases  in  a  timely  fashion  to  ensure 
adequate  time  for  their  respective  industries 
to  participate  in  the  development  of 
production  procurement  processes. 

8.  Make  best  efforts  to  assist  in  negotiating 
licenses,  royalties,  and  technical  information 
exchanges  with  their  respective  industries. 

9.  Permit  the  sales  of  equipment  produced 
under  license  to  allied  countries  and  to 
appropriate  third  countries,  subject  to  the 
policy  outlined  in  Article  1,  paragraph  12  of 
the  basic  MOU. 

10.  Ensure  that  those  items  excluded  from 
consideration  under  this  MOU  for  reasons  of 
protecting  overriding  national  interests,  such 
as  the  maintenance  of  a  defense  mobilization 
base,  are  limited  to  a  small  percentage  of 
total  annual  defense  procurement  spending.  It 
is  intended  that  such  defense  items  as  well  as 
those  items  which  would  not  be  qualified  as  a 
defense  item  under  this  MO  because  of 
legally  imposed  restrictions  on  procurement 
from  non-national  sources  should  be 
identified  as  soon  as  possible  in  lists  drawn 
up  by  MoD  and  DoD  for  their  respective 
countries,  and  that  the  lists  should  be  kept 
under  review  at  this  level. 

11.  Ensure  that  the  balance  of  reciprocal 
purchasing  within  the  areas  of  this  MOU 
takes  into  consideration  the  levels  of 
technology  involved,  as  well  as  the 
contractual  value,  in  accordance  with  the 
policy  outlined  in  Article  1,  paragraph  1  of 
the  basic  MOU. 

12.  Arrange  visits  between  appropriate 
government  personnel  from  time  to  time  in 
order  actively  to  explore  possibilities  for  R&D 
cooperation,  procurement,  and  logistic 
support. 

4.  Counting  Procedures 

A.  The  purchases  to  be  counted  against  tlie 
goals  of  the  MOU  will  be  identified  jointly  by 
DoD  and  MoD.  In  principle  all  defense  items 
or  components  thereof,  as  defined  in  the 
basic  MOU,  (and  associated  services 
included  in  a  procurement  contract) 
purchased  by  MoD  and  DoD  from  the  other 
country  will  be  counted  against  the  goals  of 
the  MOU  as  long  as  such  purchases  meet  the 
following  criteria; 

1.  Direct  purchases  by  the  MoD  and  DoD, 
including  their  respective  agencies,  one  from 
the  other. 

2.  Direct  purchases  by  either  the  MoD  or 
DoD  from  the  industry  of  the  other  country. 

3.  Purchases  by  industry  from  the 
Government  or  industry  of  the  other  country 
in  the  framework  of  Government  defense 
contracts. 

4.  Purchases  by  a  Third  Country 
Government  from  either  US  or  Italian 
Governments  or  industrial  sources  as  a  direct 
result  of  commercial  efforts  of  the  other,  non- 
supplying  Country. 
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5.  Procurements  by  either  country  of 
defense  items  resulting  from  common  funded 
projects  to  which  the  US  and  Italy  are 
contributors,  to  be  credited  in  proportion  to 
each  country's  flnancial  contribution  to  the 
project,  and  to  work  carried  out  in  each 
country.  The  extent  to  which  such 
procurements  will  be  counted  against  the 
goals  of  this  MOU  will  be.  at  the  time  of 
proc'jrement.  mutually  agreed  between  MoD 
and  OoD  on  a  case  by  case  basis. 

6.  License  fees,  royalties  and  other 
associated  income  resulting  from  orders 
placed  by  DoD  or  MoD  and/or  industry  in 
one  country  with  a  Hcensed  company  in  the 
other  country;  or  in  MoD-DoU  transactions. 

B.  The  following  non-defense  items  also 
will  be  counted  against  the  goals  of  the  MOU: 

1.  Purchases  by  the  MoD  or  DoD  from  the 
industry  of  the  other  country,  on  behalf  of 
other  governmental  departments  and 
agencies. 

2.  Purchases  by  a  Third  Country 
Government  from  the  MoD  or  DoD  or  from 
industries  of  these  two  countries  at  a  direct 
result  of  the  efforts  of  the  MoD/DoD  of  the 
other  country. 

5.  Administration 

A.  Each  country  will  designate  points  of 
contact  at  the  Ministry  of  Defense  level. 

B.  MoD  and  DoD  representatives  will  meet 
periodically,  alternatively  in  each  country,  to 
review  the  projects  undertaken  in 
implementing  the  MOU.  They  will  discuss 
development,  production,  procurement,  and 
logistic  support  needs  of  each  country  and 
the  likely  areas  of  cooperation:  they  will 
update  the  financial  statement  referred  to  in 
Paragraph  C  below  as  a  means  of  judging  the 
progress  of  activity  in  the  period  under 
review;  and  they  will  consider  other  matters 
relevant  to  this  MOU.  Specific  tasks  of  the 
representatives  are: 

1.  Review  of  the  status  of  the  exchanges  on 
the  basis  of  the  data,  in  comparable  terms,  to 
be  agreed  upon  by  the  other  party. 

2.  Consider  additional  steps  necessary  to 
facilitate  the  actions  called  for  in  paragraph 
3. 

C.  An  annual  US/Italy  statement 
consolidating  the  current  balance  of  defense 
equipment  research,  development, 
production,  procurement,  and  logistic  support 
between  the  two  countries,  as  well  as  the 
long  term  trends,  will  be  prepared  on  a  basis 
to  be  mutually  agreed.  Such  statement  shall 
take  account  of  any  US/Italy  offset 
agreements  in  force  at  the  time  this  MOU  is 
signed,  and  shall  be  reviewed  during  the 
meetings  referred  to  in  Paragraph  5B  above. 

D.  Quality  assurance  procedures  outlined 
in  STANAG  4107  and  4108  (subject  to  the 
USG  reserve  concerning  US  reimbursement) 
will  apply  unless  other  provisions  are 
mutually  agreed  to  on  any  specific  contract. 
Reimbursement  for  services  provided  shall  be 
in  accordance  with  National  laws  and 
regulations  of  each  country. 

E.  This  annex,  in  two  original  texts  in  the 
Italian  and  English  languages,  both  texts 
being  equaly  authentic,  will  come  into  effect 
at  the  date  signed  by  both  Governments. 

For  the  United  States  Government. 


For  the  Govemmenl  of  Italy. 


January  2, 1979. 


Annex  II  I 

To  the  Memorandum  of  Understanding 
Between  the  Government  of  the  United  Stales 
of  America  and  the  Goverrunent  of  Italy 
Concerning  Mutual  Cooperation  in  Defense 
Equipment  Research  and  Development. 
Production  and  Procurement.  Dated  11 
September  1978 

Principles  Governing  Logistic  Support  of 
Common  Equipment 

In  implementing  Article  1,  paragraph  15  of 
the  MOU.  the  two  Pariies  shall  be  governed 
by  the  following; 

1.  When  developing  or  procuring  defense 
equipment,  both  Parties  will  agree  upon  the 
basis  for  joint  follow-on  logistic  support  in 
areas  such  as  configuration  control, 
inlerchangcability  of  assemblies,  components 
and  spare  parts,  maintenance,  conversion, 
storage,  and  spare  parts  provisioning,  etc. 

2.  Arrangements  and  procedures  will  be 
established  concerning  follow-on  logistic 
support  and  other  forms  of  logistic 
cooperation,  e.g..  joint  utilization  of  facilities. 

3.  In  the  contracting  procedures  for  logistic 
support,  paragraph  9.  Article  1  of  the  MOU 
normally  shall  apply.  Coproduction.  licensed 
production,  or  jointly  developed  equipment 
may  be  excluded  from  this  policy  at  the 
option  of  the  contracting  Party  or  Parties. 

4.  Both  Parties  will  issue  directives  and 
guidelines  to  their  respective  armaments  and 
logistics  agencies  to  achieve  the  described 
goals  of  this  MOU. 

5.  This  annex,  in  two  original  texts  in  the 
Italian  and  English  languages,  both  texts 
being  equally  authentic,  will  come  into  effect 
at  the  date  signed  by  both  Governments. 

For  the  United  Slates  Government. 
For  the  Government  of  Italy. 


Dated:  January  2, 1979. 


January  2.  1979. 


Dated:  January  2, 197a 


Annex  III 

To  the  Memorandum  of  Understanding 
Between  the  Government  of  the  United  States 
and  the  Government  of  Italy  Concerning 
Mutual  Cooperation  in  Defense  Equipment 
Research  and  Development.  Production  and 
Procurement.  Dated  11  September  1978 

Italian/American  Committee  for  Mutual 
Cooperation 

Terms  of  Reference 

1.  The  Italian/American  Committee  for 
Mutual  Cooperation  (hereinafter  referred  to 
as  "the  Committee")  will  operate,  under  the 
direct  responsibility  of  the  Authorities  listed 
respectively  at  Article  II.  paragraphs  2  and  3 
of  the  basic  MoU,  as  the  main  agency  tasked 
for  the  appropriate  implementation  of  the 
MoU. 

in  particular,  the  Committee  will  ensure 
that  the  guiding  principles  of  the  MoU, 
governing  mutual  cooperation  in  the  field  of 
research  and  development,  production, 
procurement  and  logistic  support  of 


conventi«mul  defense  equipment  are 
followed. 

To  this  purpose,  the  Committee  will  meet 
annually,  or  more  often  when  requested  by 
the  Government  which  deems  it  appropriate. 

2.  In  particular,  the  Committee  has  been 
established  in  order  to  discuss  problem  areas 
hindering  cooperation  under  the  Agreement. 
Specifically,  the  Committee's  charier  is  to: 

2.1  Verify,  through  the  exchange  of 
information,  the  status  of  implementation  of 
the  MoU,  and  propose  possible  amendments 
if  necessary; 

2.2  Recommend,  in  order  to  facilitate  a 
mutual  flow  of  defense  equipment, 
appropriate  actions  to  pursue  opportunities 
for  cooperation  in  areas  of  research  and 
development,  production,  procurement  and 
logistic  support  to  the  maximum  extent 
possible  in  accordance  with  national 
acquisition  regulations: 

2.3  Agree  upon  counting  procedures  and 
criteria  for  determining  the  current  balance; 

2.4  Prepare  a  yearly  financial  report  on 
the  interchange  between  the  two  countries, 
and  on  its  trend  at  medium  and  long  term; 

2.5  Draw  conclusions  from  the  finanrial 
report,  and  promote  possible  corrective 
actions,  as  provided  for  by  Article  VI, 
paragraph  2-3  of  the  MoU; 

2.6  Consider  cases  which  one  side  or  the 
other  believes  might  involve  improper 
refusals  to  requests  for  special  transfers  of 
defense  articles  and /or  technical  data  to 
third  countries,  in  order  to  verify  whether  it  is 
a  deviation  from  the  policy  defined  in  Article 
I,  paragraph  12  of  the  MoU;  in  this  case, 
forward  immediately  a  joint  report  on  the 
subject  to  the  competent  Authorities  of  both 
Governments; 

2.7  Examine,  in  compliance  with 
paragraph  3.B.10  of  Annex  I.  the  problems 
resulting  from  the  carrying  out  of  Enclosure  A 
to  this  Annex,  relevant  to  the  preservation  of 
the  mobilization  base  of  the  defense  industry: 

2.8  Recommend  visits  by  Authorities  from 
time  to  time  in  order  to  explore  actual 
possibilities  for  cooperation  in  research  and 
development,  production,  procurement  and 
logistic  suppori; 

2.9  Prepare,  at  the  end  of  each  regular  or 
extraordinary  meeting,  a  joint  report  for  the 
respective  Governments: 

2.10  Examine  any  other  subject  of  interest 
lo  the  MoU. 

3.  Furthermore,  the  Committee  will  review 
the  steps  taken  to: 

3.1  Ensure  that  the  responsible 
Government  offices  and  the  national 
industries  concerned  are  informed  of 
meetings  of  interest  to  them,  and  that  all 
important  iQformation  resulting  from  the 
meetings  is  distributed  in  timely  fashion; 

3.2  Ensure  that  the  objectives  of 
collaboration  on  technology  as  implied  In  the 
basic  MoU  and  stated  in  Enclosure  B  lo  this 
Annex,  are  met 

4.  The  regular  meetings  of  the  Committee 
will  take  place  alternately  in  Italy  and  in  the 
United  States;  the  location  of  the 
extraordinary  meetings  will  be  agreed  upon 
each  time. 

The  National  acting  as  host  for  a  regular 
meeting,  or  requesting  an  extraordinary 
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meeting,  will  provide  the  Chairmun  and  the 
Secretariat. 

5.  This  Annex,  in  two  original  texts  in  the 
Italian  and  English  languages,  both  texts 
being  equally  authentic,  will  come  into  effect 
at  the  date  signed  by  both  Governments. 

For  the  United  Slates  Government. 


For  the  Government  of  Italy. 


Enclosures:  As  Staled. 

T-207    Portugal  Memorandum  of 
Understanding 

Memorandum  of  Understanding  Between  the 
Government  of  Portugal  and  the  Government 
of  the  United  Stdtes  of  America  Concerning 
the  Principles  Governing  Mutual  Cooperation 
in  the  Research.  Development.  Production. 
Procurement  and  Logistic  Support  of  Defense 
Equipment 

Preamble 

The  Government  of  the  United  Slates  of 
America  and  the  Government  of  Portugal, 
duly  represented  by  their  Ministers  of 
Defense: 

Intending  to  increase  their  respective 
defense  capabilities  through  more  efficient 
cooperation  in  the  field  of  research, 
development,  production,  procurement,  and 
logistic  support  in  order  to: 

— Make  the  most  cost-effective  and 
rational  use  of  the  resources  available  for 
defense. 

— Ensure  the  widest  possible  use  of 
standard  or  interoperable  equipment. 

— Develop  and  maintain  an  advanced 
industrial  and  technological  capability  for  the 
North  Atlantic  Alliance,  and  particularly  with 
respect  lo  this  Memorandum  of 
Understanding  (MOU),  and 

Seeking  to  improve  the  present  situation 
and  lo  strengthen  their  military  capability 
and  economic  position  through  the  further 
acquisition  of  standard  or  interoperable 
equipment. 

Have  entered  into  this  Memorandum  of 
Understanding  in  order  to  achieve  the  above 
aims. 

This  Memorandum  of  Understanding  sets 
out  the  guiding  principles  governing  mutual 
cooperation  in  research,  development, 
production,  procurement  and  logistic  support 
of  conventional  defense  equipment. 

The  two  Governments  conclude  this  MOU 
to  strengthen  the  North  Atlantic  Alliance.  In 
so  doing,  the  Governments  are  fully  aware 
that  the  Independent  European  Program 
Group  (lEPG)  wants  to  enhance  equipment 
collaboration  by  more  comprehensive  and 
systematic  arrangements.  They  therefore 
agree  that  in  the  event  of  a  possible  conflict 
between  agreements  entered  into  between 
the  lEPG  and  the  Government  of  the  United 
States,  and  this  MOU.  the  parties  hereto  will 
consult  with  a  view  to  amending  this  MOU. 

The  two  Governments  further  agree  that 
this  MOU  should  be  viewed  in  the  larger 
context  of  the  cooperation  between  Europe 
and  North  America  with  the  Alliance. 


Article  I— Principles  Governing  Mutual 
Defense  Cooperation  ~     ■ 

1.  Both  Governments  intend  to  facilitate  the 
mutual  flow  of  defense  procurement,  taking 
into  consideration  relative  technological 
levels  of  such  procurement,  and  consistent 
with  their  national  policies.  This  facilitation 
shall  be  sought  through  the  provision  of 
opportunities  to  compete  for  procurements  of 
defense  equipment  and  services  as  well  as 
through  the  coproduction  of  defense 
equipment  and  defense  R&D  cooperation. 

2.  This  MOU  is  intended  to  cover  areas  in 
which  possible  bilateral  cooperation  could  be 
achieved  in  research,  development, 
production,  procurement,  and  logistic  suppori 
of  conventional  defense  equipment, 
complementing  the  work  of  the  Conference  of 
National  Armament  Directors  (CNAD),  the 
Independent  European  Program  Group 
(lEPG).  and  the  Senior  NATO  Logisticians 
Conference  (SNLC). 

3.  The  two  Governments  will,  consistent 
with  their  relevant  laws  and  regulations,  give 
the  fullest  consideration  to  all  requests  for 
cooperative  R&D,  and  to  all  requests  for 
production  and  procurement  which  are 
intended  to  enhance  standardization  and/or 
interoperability  within  the  Alliance. 

4.  In  the  interests  of  standardization  and 
the  effective  utilization  of  scarce  resources, 
the  two  Governments  shall,  to  the  extent 
possible,  adopt  qualified  defense  items  that 
have  been  developed  or  produced  in  the  other 
country  to  meet  their  re<iuirement8. 

5.  The  two  Governments  shall  mutually 
determine  the  counting  procedures  to  be  laid 
down  in  an  Annex  to  this  MOU  that  will 
apply  to  all  defense  items  and  defense 
services  purchased  by  them  directly  or 
through  their  relevant  industries  under  this 
MOU. 

6.  Each  Government  shall  from  time  to  time 
notify  the  other  Government  of  defense  items 
that  may  not  be  acquired  by  the  notifying 
Government  from  other  domestic  sources,  as 
well  as  those  defense  items  that  may  be 
particularly  suitable  for  acquisition  by  the 
other  Government. 

7.  Both  Governments  will  provide 
appropriate  poHcy  guidance  and 
administrative  procedures  within  their 
respective  defense  acquisition  organizations 
to  facilitate  achievement  of  the  aims  of  this 
MOU. 

8.  Competitive  contracting  procedures  shall 
normally  be  used  in  acquiring  items  of 
defense  equipment  developed  or  produced  in 
each  other's  country  for  use  by  either 
country's  defense  establishment. 

9.  The  detailed  implementing  procedures, 
to  be  agreed,  will,  consistent  with  and  to  the 
extent  permitted  by  national  laws  and 
regulations,  incorporate  the  following: 

a.  Offers  or  proposals  will  be  evaluated 
without  applying  price  differentials  under 
buy  national  laws  and  regulations  and 
without  applying  the  costs  of  import  duties: 

b.  Full  consideration  will  be  given  to  all 
qualified  industrial  and/or  governmental 
resources  in  each  other's  country; 

c.  Offers  or  proposals  will  be  required  to 
satisfy  requirements  of  the  purchasing 
Government  for  performance,  quality, 
delivery,  and  costs. 


10.  Both  Governments  will  review  items 
-submitted  as  candidates  for  respective 

■  requirements.  They  will  indicate 
requirements  and  proposed  purchases  in  a 
timely  fashion  to  ensure  adequate  lime  for 
their  resjiective  industries  to  qualify  for-. 
eligibility  and  submit  a  bid  or  proposal. 

11.  Each  Government  will  ensure  that  the 
technical  data  package  (TDFs)  made 
available  under  this  MOU  are  not  used  for 
any  purpose  other  than  for  the  purpose  of 
bidding  on  and  performing  a  prospective 
defense  contract,  without  the  prior  agreement 
of  those  owning  or  controlling  proprietary 
rights  land  that  full  protection  shall  be  given 
to  such  proprietary  rights,  or  to  any 
privileged,  protected,  or  classified  data  and 
information  they  contain.  In  no  event  shall 
the  TDP's  be  transferred  to  any  third  country 
or  any  other  transferee  without  the  prior 
written  consent  to  the  originating 
Government. 

12.  Third  party  transfers  of  defense  articles 
or  technical  data  made  available  under  this 
MOU.  and  of  articles  produced  with  such 
data,  will  be  subject  to  the  agreement  of  the 
Government  that  made  available  the  defense 
articles  or  technical  data,  except  as 
otherwise  provided  in  particular 
arrangements  between  the  two  Governments. 

13.  Both  Governments  will  use  their  best 
efforts  to  assist  in  negotiating  licenses, 
royalties  and  technical  information 
exchanges  with  their  respective  industries  or 
other  owners  of  such  rights. 

14.  Arrangements  and  procedures  will,  at 
the  request  of  the  purchasing  government,  be 
established  concerning  follow-on  logistic 
support  for  items  of  defense  equipment, 
purchased  pursuant  to  this  MOU.  Both 
Governments  will  make  their  defense  logistic 
systems  and  resources  available  for  this 
purpose  as  required  and  mutually  agreed. 

Article  U— Implementing  Procedures 

1.  Representatives  of  the  two  Governments 
will  be  appointed  to  determine  in  detail  the 
procedures  for  implementing  this  MOU  and 
the  terms  of  reference  for  a  Portugal-U.S. 
Committee  for  Mutual  Cooperation. 

2.  The  Under  Secretary  of  Defense  for 
Research  and  Engineering  will  be  the 
res[>onsible  authority  in  the  United  States 
Government  for  the  development  of 
implementing  procedures  under  this  MOU. 

3.  The  Director  General  of  Armaments  and 
the  Secretary  of  Stale  for  Light  Industry  will 
be  the  responsible  authorities  of  the 
Government  of  Portugal  for  the  development 
of  implementing  procedures  under  the  MOU. 

Article  III— Industry  Participation 

1.  Each  Government  will  be  responsible  for 
calling  to  the  attention  of  the  relevant 
industries  within  its  territory  the  basic 
understanding  of  this  MOU,  together  with 
appropriate  implementing  guidance.  Both 
Governments  will  take  all  necessary  steps  so 
that  the  industries  comply  with  the 
regulations  pertaining  to  security  and  to 
safeguarding  classified  information. 

2.  Implementation  of  this  MOU  will  involve 
full  industrial  participation.  Accordingly,  the 
Governments  will  arrange  to  inform  their 
respective  procurement  and  requirements 
offices  concerning  the  principles  and 
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objectives  of  (his  MOU.  However,  primary 
responsibility  for  finding  business 
opportunities  in  areas  of  research  and 
development  and  production  shall  rest  with 
his  industries  in  each  nation. 

Article  IV— Security 

1.  To  the  extent  that  any  items,  plans, 
specifications  or  information  furnished  in 
connection  with  specific  implementation  of 
this  Memorandum  of  Understanding  are 
classified  by  the  furnishing  Government  for 
security  purposes,  the  other  Government 
shall  maintain  a  similar  classification  and 
employ  all  measures  necessary  to  preserve 
such  security  equivalent  to  those  measures 
employed  by  the  classifying  Government 
throughout  the  period  during  which  the 
classifying  Government  may  maintain  such 
classification. 

2.  Information  that  has  been  provided  by 
either  of  the  Governments  to  the  other  on 
condition  that  it  remain  confidential  shall 
either  retain  its  original  classification 
designation,  or  be  assigned  a  classification 
designation,  that  shall  ensure  a  degree  of 
protection  against  disclosure  equivalent  to 
that  required  by  the  other  Government.  To 
assist  in  providing  the  desired  protection, 
each  Government  will  mark  such  information 
furnished  with  a  legend  indicating  the  origin 
of  information,  that  the  information  relates  to 
the  "Memorandum  of  Understanding"  and 
Annexes  thereto,  and  that  the  information  is 
furnished  in  confidence. 

Article  V— Administration 

1.  The  Portugal-U.S.  Committee  for  Mutual 
Cooperation,  referred  to  in  Article  II  above, 
will  meet  as  agreed  or  at  the  request  of  either 
Government  to  review  progress  in 
implementing  the  MOU.  They  will  discuss 
research  and  development,  production  and 
procurement  needs  of  each  national  and  the 
likely  areas  of  cooperation;  agree  to  the  basis 
of  and  keep  under  review,  the  financial 
statement  referred  to  below;  and  consider 
any  other  matters  relevant  to  this  MOU. 

2.  Each  Government  will  designate  points 
of  contact  at  the  Ministry  of  Defense  level 
and  in  each  purchasing  service/agency  under 
the  Ministries  of  Defense. 

3.  An  annual  United  States-Portugal 
statement  of  the  current  balance,  and  long- 
term  trends,  of  R&D  cooperation  and 
purchases  between  the  two  nations  will  be 
prepared  on  basis  to  be  mutually  agreed. 

Article  VI— Annexes 

Annexes  negotiated  by  the  responsible 
officials  and  approved  by  the  appropriate 
Government  authorities  will  be  incorporated 
in  this  MOU. 

Article  VII— Duration 

1.  This  MOU  will  remain  in  effect  for  a  ten- 
year  period  and  will  be  extended  for 
successive  five-year  periods,  unless  the 
Governments  mutually  decide  otherwise. 

2.  If.  however,  either  Government  considers 
it  necessary  for  compelling  national  reasons 
to  terminate  its  participation  under  this  MOU 
before  the  end  of  the  ten-year  period,  or  any 
fextension  thereof,  written  notification  of  its 
intention  will  be  given  to  the  other 
Government  six  months  in  advance  of  the 
effective  date  of  termination.  Such 


notification  of  inlenf  shall  become  a  matter  of 
iomiediale  consultation  with  the  other 
Government  to  enable  the  Governments  fully 
to  evaluate  the  consequences  of  such 
termination  and.  in  the  spirit  of  cooperation, 
to  lake  such  actions  as  necessary  to  alleviate 
problems  that  may  result  from  the 
termination.  In  this  connection,  although  the 
MOU  may  be  terminated  by  the  Parlies,  any 
contract  entered  into  consistent  with  the 
terms  of  this  MOU  shall  continue  in  effect, 
unless  the  contract  is  terminated  in 
accordance  with  its  own  terms. 

Article  VIII— Implementation 

This  MOU  will  come  into  effect  on  the  date 
of  the  last  signature. 

For  the  Government  of  the  United  States  of 
America. 

The  Secretary  of  Defense. 
Harold  Brown. 

Dated:  March  28. 1979. 

For  the  Government  of  Portugal. 

The  Minister  of  Defense. 
Jose  Alberto  Loureiro  dos  Santos. 

December  la  1978. 

Annex  I  to  the  Memorandum  of 
Understanding  Between  the  Government  of 
the  United  Stales  of  .\merica  and  the 
Government  of  Portugal  Concerning  the 
Principles  Governing  .Mutual  Cooperation  in 
the  Research  and  Development,  Production, 
Procurement,  and  Logistic  Support  of  Defense 
Equipment.  Dated  28  March  1979 

Principles  Governing  Implementation 

1.  introduction 

On  28  March  1979,  the  Government  of  the 
United  States  and  the  Government  of 
Portugal  signed  a  Memorandum  of 
Understanding  (MoU)  relating  to  the 
principles  governing  mutual  cooperation  in 
research  and  development,  production, 
procurement,  and  logistic  support  of  defense 
equipment.  This  document  sets  forth  the 
agreed  implementing  procedures  for  carrying 
out  the  MoU. 

2.  Major  Principles 

2.1  The  U.S.  Department  of  Defense  (DoD) 
and  the  Ministry  of  Defense  of  Portugal 
(MoD)  will  consider  for  their  defense 
requirements  qualified  defense  items  and 
services  developed  or  produced  in  the  other 
country. 

2.2  It  will  be  the  responsibility  of 
government  and/or  industry  representatives 
in  each  country  to  acquire  information 
concerning  the  other  country's  proposed 
research,  developments,  and  purchases  and 
to  respond  to  requests  for  proposals  in 
accordance  with  the  prescribed  acquisition 
procedures  and  regulations  of  the  purchasing 
nation.  However,  the  responsible  government 
agencies  in  each  country  will  assist  sources 
in  the  other  country  to  obtain  information 
concerning  intended  research  and 
development,  proposed  purchases.  ne<  essary 
qualifications  and  appropriate 
documentation. 

3.  Action 

DoD  and  MoD  will  review  and.  where 
considered  necessary,  revise  policies, 
procedures  and  regulations  to  ensure  that  the 


principles  and  objectives  of  this  MoU.  which 
are  intended  to  be  compatible  with  thp  broad 
aims  of  NATO  Rationalization/ 
Standardization,  are  taken  into  account. 
Recognizing  that  factors  such  as  delivery 
dale  requirements  for  supplies,  the  interests 
of  security,  and  the  timely  conduct  of  the 
contracting  process  are  considerations.  DoD 
and  MoD  agree  that  the  following  measures 
will  be  taken  to  ensure  free  and  full 
competition  for  the  award  of  contracts: 

3.1  Ensure  that  their  respective 
requirements  offices  are  familiar  with  the 
principles  and  objectives  of  this  MoU. 

3.2  Ensure  that  their  respective  researc;h 
and  development  offices  are  familiar  with  the 
principles  and  objectives  of  this  MoU. 

3.3  Ensure  that  their  respective 
acquisition  offices  are  familiar  with  the 
principles  and  objectives  of  this  MoU. 

3.4  Ensure  wide  dissemination  of  the 
basic  understanding  of  this  MoU  to  their 
respective  defense  industries. 

3.5  Ensure  that,  to  the  extent  permitted  by 
national  laws  and  regulations,  offers  of 
defense  items  produced  in  the  other  country 
will  be  evaluated  without  applying  to  such 
offers  either  price  differentials  under  buy- 
national  laws  and  regulations,  or  the  cost  of 
import  duties.  Provisions  will  be  made  for 
duty-free  entry  certificates  and  related 
documentation  to  the  extent  consistent  with 
national  laws  and  procedures. 

3.6  Assist  industries  in  their  respective 
countries  to  identify  and  advise  the  other 
government  of  their  production  capabilities 
and  assist  such  industries  in  carrying  out  the 
supporting  actions  to  optimize  industrial 
participation. 

3.7  Review  defense  items  and  requests  for 
services  submitted  as  candidates  for 
respective  requirements.  Identify 
requirements  and  proposed  purchases  in  a 
timely  fashion  to  ensure  adequate  time  for 
their  industries  to  participate  in  the 
acquisition  process. 

3.8  Make  best  efforts  to  assist  in 
negotiating  licenses,  royalties,  and  technical 
information  exchanges  with  their  respective 
industries. 

3.9  Permit  the  sales  of  equipment 
produced  under  license  to  Allied  countries, 
and  to  appropriate  third  countries,  subject  to 
the  policy  outlined  in  Article  I.  paragraph  12 
of  the  basic  MoU.  Each  agreement  for  a  joint 
development  or  coproduction  will  address 
transfers  of  items  or  technology  to  Allied  or 
third  countries. 

3.10  Ensure  that  those  items  and  services 
excluded  from  consideration  under  this  MoU 
for  reasons  of  protecting  overriding  national 
requirements,  such  as  the  maintenance  of  a 
defense  mobilization  base  (Appendix  1).  are 
limited  to  a  small  percentage  of  total  annual 
defense  acquisition  spending.  It  is  intended 
that  such  defense  items  and  services,  as  well 
as  those  items  and  services  that  must  be 
excluded  from  consideration  under  this  MoU 
because  of  legally  imposed  restrictions  on 
acquisition  from  non-national  sources,  be 
identified  as  soon  as  possible  by  the  MoD 
and  the  DoD.  and  that  such  defense  items 
and  services  be  kept  under  review  at  this 
level. 


3.11  Ensure  that  the  balance  of  reciprocal 
purchasing  within  the  areas  of  this  MoU  take 
into  consideration  the  levels  of  technology 
involved,  as  well  as  the  contractual  value,  in 
accordance  with  the  policy  outlined  in  Article 
1,  paragraph  1  of  the  basic  MoU. 

3.12  Arrange  visits  between  appropriate 
government  personnel  from  time  to  time  in 
order  actively  to  explore  possibilities  for 
acquisition  and  logistic  support. 

4.  Counting  Procedures 

4.1     The  purchases  to  be  counted  against 
the  goals  of  the  MoU  will  be  identified  jointly 
by  DoD  and  MoD.  In  principle,  all  defense 
items  or  components  thereof,  as  defined  in 
the  basic  MoU.  and  associated  services 
included  in  a  procurement  contract, 
purchased  by  MoD  and  DoD  from  the  other 
country  will  be  counted  against  the  goals  of 
the  MoU  as  long  as  such  purchases  meet  the 
following  criteria: 

4.1 1    Direct  purchases  by  the  MoD  and 
DoD,  including  their  respective  agencies,  one 
from  the  other. 

4.1.2  Purchases  by  either  the  MoD  or  DoD 
from  the  industry  of  the  other  country. 

4.1.3  Purchases  by  industry  from  the 
Government  or  industrj'  of  the  other  country 
in  the  framework  of  Government  defense 
contracts. 

4.1.4  Purchases  by  a  third  country 
government  from  either  US  or  Portuguese 
Government  or  industrial  sources  as  a  direct 
result  of  commercial  efforts  of  the  other,  non- 
supplying  country. 

4.1.5  Acquisitions  by  either  country  of 
defense  items  resulting  from  common  funded 
projects  to  which  the  US  and  Portugal  are 
contributors,  to  be  credited  in  proportion  to 
each  country's  financial  contribution  to  the 
project,  and  to  work  carried  out  in  each 
country.  The  extent  to  which  such 
acquisitions  will  be  counted  against  the  goals 
of  the  MoU  will  be,  at  the  time  of 
procurement,  mutually  agreed  between  MoD 
and  DoD  on  a  case-by-case  basis. 

4.1.6  License  fees,  royalties  and  other 
associated  income  resulting  from  orders 
placed  by  DoD  or  MoD  and/or  industry  in 
one  country  with  a  licensed  company  in  the 
other  country:  or  in  MoD-DoD  transactions. 

4.2    The  following  non-defense  items  also 
will  be  counted  against  the  goals  of  the  MoU: 

4.2.1  Purchases  by  the  MoD  or  DoD  from 
the  industry  of  the  other  country,  on  behalf  of 
other  governmental  departments  and 
iigencies. 

4.2.2  Purchases  by  a  third  country 
government  from  the  MoD  or  DoD  or  from 
industries  of  these  two  countries  as  a  direct 
result  of  the  efforts  of  the  MoD/DoD  of  the 
other  country. 

5.  Administration 

5.1  Each  country  will  designate  points  of 
contact  at  the  Ministrj'  of  Defense  level. 

5.2  MoD  and  DoD  representatives  will 
meet  periodically,  alternately  in  each 
country,  to  review  the  projects  undertaken  in 
implementing  the  MoU.  They  will  discuss 
acquisition  and  logistic  support  needs  of  each 
country  and  the  likely  areas  of  cooperation: 
they  will  update  the  financial  statement 
referred  to  in  paragraph  5.3  below  as  a  means 
of  judging  the  progress  of  activity  in  the 
period  under  review;  and  they  will  consider 


other  matters  relevant  to  this  MoU.  Specific 
tasks  of  the  representatives  are: 

5.2.1  Review  the  status  of  acquisitions  on 
the  basis  of  the  date  available  concerning 
such  acquisitions,  in  comparable  terms  to  be 
agreed  upon  by  both  Parties. 

5.2.2  Consider  additional  steps  necessary 
to  facilitate  the  actions  called  for  in 
paragraph  3. 

5.3  An  annual  US/Portugal  statement 
consolidating  the  current  balance  of  defense 
equipment  acquisition  and  logistic  support 
between  the  two  countries,  as  well  as  the 
long  term  trends,  will  be  prepared  on  a  basis 
to  be  mutually  agreed. 

5.4  Quality  assurance  procedures  outlined 
in  STANAG  4107  and  4108  (subject  to  the 
use  reservation  concerning  US 
reimbursement)  will  apply  unless  other 
provisions  are  mutually  agreed  to  on  any 
specific  contract.  Reimbursement  for  services 
provided  shall  be  in  accordance  with 
national  laws  and  regulations  of  each 
country. 

5.5  This  annex  will  come  into  effect  on 
the  date  of  the  last  signature. 

For  the  Government  of  the  United  States  of 
America. 

Dated:  July  7. 1980. 
William  J.  Perry. 

For  the  Government  of  Portugal  National 
Armament  Director  and  Ministry  of  Sec.  State 
Industry. 

Brig.  Jose  Maria  da  Costa  Alvares. 
Cardoso  Cunha. 

December  12. 1979. 

Annex  II  to  the  Memorandum  of 
Understanding  Between  the  Government  of 
the  United  Stales  of  America  and  the 
Government  of  Portugal  Concerning  Mutual 
Cooperation  in  Defense  Equipment  Research 
and  Development  Production.  Procurement 
and  Logistic  Support.  Dated  28  March  1979 

Principles  Governing  Logistic  Support  of 
Common  Equipment 

In  implementing  Article  1.  paragraph  14  of 
the  MoU.  the  two  Governments  shall  be 
governed  by  the  following: 

1.  When  developing  or  procuring  defense 
equipment  both  Governments  will  agree 
upon  the  basis  for  joint  follow-on  logistic 
support  in  areas  such  as  configuration 
control;  interchangeability  of  assemblies, 
components  and  spare  parts;  maintenance; 
conversion;  storage,  spare  parts  provisioning; 
etc. 

2.  Arrangements  and  procedures  for  logistic 
support,  paragraph  9,  Article  1  of  the  MoU 
normally  shall  apply. 

4.  Both  Governments  will  issue  directives 
and  guidelines  to  their  respective  armaments 
and  logistics  agencies  to  achieve  the 
described  goals  of  this  MoU 

5.  This  annex  will  come  into  effect  on  the 
date  of  the  last  signature. 

For  the  Government  of  the  United  States  of 
America. 


Dated  July  7, 1980. 
William  J.  Perry. 

For  the  Government  of  Portugal  National 
Armament  Director  ft  Ministry  of  Sec.  State 
Industry. 

Brig.  Jose  Maria  da  Costa  Alvares. 
Cardoso  Cunha. 

December  12. 1979. 

Annex  III  to  the  Memorandum  of 
Understanding  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Portugal  Concerning  the 
Principles  Governing  Mutual  Cooperation  in 
the  Research  and  Development  Production. 
Procurement  and  Logistic  Support  of  Defense 
Equipment  Dated  28  March  1979 

Terms  of  Reference 

1.  The  Portiigal/U.S.  Committee  for  Mutual 
Cooperation  (hereafter  to  be  called  "the 
Committee")  will  serve  under  the  direct 
responsibility  of  the  authorities  listed  in 
Article  II.  sub  2  and  3  of  the  MoU. 
respectively,  as  the  main  body  in  charge  of 
the  adequate  implementation  of  the  MoU. 

2.  In  particular,  the  Committee  will  be 
responsible  for  ensuring  implementation  of 
the  MoU  governing  the  mutual  cooperation  in 
research  agd  development  production, 
acquisition  and  logistic  support  of 
conventional  defense  equipment  To  this  end 
the  Committee  members  will  meet  as 
required,  but  not  less  than  annually,  to 
review  progress  in  implementing  the  MoU.  In 
this  review: 

2.1  They  will  discuss  research, 
development  production,  acquisition,  and 
logistic  support  needs  of  each  country  and 
the  likely  areas  of  cooperation,  including  joint 
activities  in  those  fields. 

2.2  They  will  exchange  information  as  to 
the  way  the  stipulations  of  the  MoU  have 
been  carried  out  and,  if  need  be,  prepare 
proposals  for  amendments  of  the  MoU  and/or 
its  annexes. 

2.3  They  will  agree  to  the  financial 
statement  of  the  current  balance,  given 
guidance  for  its  yearly  preparation  and 
formulate  conclusions  fi'om  it  such 
conclusions  to  include  any  long  term  trends 
which  may  be  established. 

2.4  They  will  consider  any  other  matters 
relevant  to  the  MoU 

2.5  They  will  report  after  each  meeting 
and  advise  as  appropriate. 

2.6  The  Committee  will  alternately  meet 
in  the  United  States  and  in  Portugal.  The 
country  in  which  a  particular  meeting  will 
take  place  will  provide  the  chairman  and  the 
secretariat  for  that  meeting. 

For  the  Government  of  the  United  States  of 
America. 

Date  July  7. 1980. 
William  J.  Perry. 

For  the  Government  of  Portugal  National 
Armament  Director  &  Ministry  of  Sec.  State 
Industry. 

Brig.  Jose  Maria  da  Costa  Alvares. 
Cardoso  Cunha. 

December  12. 1979. 
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T-20e     Belgium  Memorandom  of 
Understanding 

Meworandum  of  Understanding  Between  the 
Government  of  the  Kingdom  of  Belgium  and 
the  Government  of  the  United  States  of 
America  Concerning  the  Principles 
Governing  Mutual  Cooperation  in  the 
Research.  Development.  Production. 
Procurement  and  Logistic  Support  of  Defense 
Equipment 

Preamble 

The  Covemment  of  the  United  States  of 
America  and  the  Government  of  the  Kingdom 
of  Belgium  duly  represented  by  their 
Ministers  of  Defense: 

Intending  to  increase  their  respective 
defense  capabilities  through  more  efTinient 
cooperation  in  the  fields  of  research, 
development,  production,  procurement  and 
logistic  support  in  order  to: 

— Make  the  most  cost-effective  and 
rational  use  of  their  respective  resources 
allocated  to  defense, 

— Promote  the  widest  possible  use  of 
standard  or  interoperable  equipment. 

— Develop  and  maintain  an  advanced 
industrial  and  technological  capability  for  the 
North  Atlantic  Alliance,  and  particularly  with 
respect  to  the  parties  to  this  Memorandum  of 
Understanding  (MOU), 

Seeking  to  improve  the  present  situation 
and  to  strengthen  their  military  capability 
and  economic  position  through  the  further 
acquisition  of  standard  or  interopentble 
equipment,  and 

Mindful  of  the  objectives  described  in  Art. 
3  of  the  North  Atlantic  Treaty  and  para.  4  of 
the  final  communique  of  the  North  Atlantic 
Summit  Council  of  May  1977  with  regard  to 
Alliance  cooperation  in  view  of  safeguarding 
Western  Security, 

Have  entered  into  this  Memorandum  of 
Understanding  in  order  to  achieve  the  above 
aims. 

This  Memorandum  of  Understanding  sets 
out  the  guiding  principles  governing  mutual 
cooperation  in  research,  development, 
production,  procurement  and  logistic  support 
of  conventional  defense  equipment.  The 
conclusion  of  this  MOU  does  not  preclude 
other  specific  agreements  for  cooperation  in 
developing,  producing,  or  co-producing,  as 
appropriate,  items  of  defense  equipment. 

The  two  Governments  conclude  this  MOU 
to  strengthen  the  North  Atlantic  Alliance.  The 
two  Governments  further  agree  that  this 
MOU  should  be  viewed  in  the  larger  context 
of  the  cooperation  within  the  Alliance.  In  so 
doing,  the  Governments  are  fully  aware  that 
the  Independent  European  Program  Group 
(lEPC)  want  to  enhance  equipment 
collaboration  by  more  comprehensive  and 
systematic  arrangements  among  the 
indivudual  member  nations. 

The  parties  hereto  also  agree  that  in  the 
event  of  a  possible  conflict  between  this 
MOU  and  other  agreements,  they  will  consult 
with  a  view  to  amending  this  MOU. 

Article  I — Principles  Governing  Reciprocal 
Defense  Cooperation 

I.  a.  Both  Governments  intend  to  facilitate 
the  mutual  flow  of  defense  procurement  for 
their  armed  forces,  aiming  at  a  long  term 
equitable  balance  in  their  exchanges,  taking 


into  consid<;ration  the  relative  technological 
level  of  such  procurement,  and  consistent 
with  their  national  policies. 

b.  Both  Governments  will  make  their  best 
efforts  to  facilitate  defense  R&D  cooperation, 
coproduction  of  defense  equipment  and 
provision  of  opportunities  to  compete  for 
procurement  of  defense  services  and 
equipment  to  Include  components, 
subsystems,  spare  parts  and  major  systems  at 
all  technological  levels. 

c.  A  long  term  equitable  balance  will  not 
imply  an  equal  monetary  flow  of  defense 
procurement,  but  will  take  into  account  each 
country's  financial,  industrial,  economic  and 
commercial  possibilities. 

d.  In  order  to  assess  the  mutual  flow  of 
defense  articles  and  services,  the  two 
Governments  will  jointly  determine  the 
counting  procedures  to  be  set  down  in  an 
annex  to  this  MOU  that  will  apply  to  all 
defense  articles  and  defense  services 
purchased  by  them  directly  or  through  their 
respective  industries  under  this  MOU. 

2.  The  two  Governments  will,  consistent 
with  their  relevant  laws  and  regulations,  give 
the  fullest  consideration  to  all  requests  for 
cooperative  R&D.  and  to  all  requests  for 
production  and  procurement  which  are 
intended  to  optimize  standardization  and/or 
interoperability  within  the  Alliance.  They 
will  do  likewise  with  regard  to  offers  of 
services. 

3.  In  the  interest  of  standardization  and  the 
effective  utilization  of  scarce  resources,  the 
two  Governments  will,  to  the  extent  possible, 
select  qualified  defense  articles  and  defense 
services  that  have  been  developed  or 
produced  in  the  other  country  to  meet  their 
requirements,  in  accordance  with  the 
procedures  of  paragraph  7  below.  Defense 
articles  or  defense  services  are  those  articles 
or  services  which  may  be  procured  utilizing 
appropriated  funds  to  the  U.S.  Department  of 
Defense  or  budgeted  funds  of  the  Belgian 
Ministry  of  Defense. 

4.  Each  Government  will  from  time  to  time 
notify  the  other  Covemment  of  defense 
articles  and  services  that  may  only  be 
acquired  by  the  notifying  Government  from 
domestic  sources,  well  as  those  defense 
articles  and  services  that  may  be  particularly 
suitable  for  acquisition  by  the  other 
Government.  Indicative  lists  of  the  latter  will 
be  provided  in  an  annex  to  this  MOU. 

5.  Both  Governments  will  provide 
appropriate  policy  guidance  and 
administrative  procedures  within  their 
respective  defense  acquisition  organizations 
to  facilitate  achievement  of  the  aims  of  this 
MOU. 

6.  Competitive  contracting  procedures  will 
normally  be  used  in  acquiring  defense 
articles  developed  or  produced  in  or  defense 
services  provided  by  each  country  for  use  by 
the  other  country's  defense  establishment. 

7.  The  detailed  implementing  procedures  to 
be  agreed  will,  consistent  with  and  to  the 
extent  permitted  by  national  laws  and 
regulations,  incorporate  the  following: 

a.  Offers  or  proposals  of  defense  articles 
produced  in  or  defense  services  provided  by 
each  country  will  be  evaluated  without 
applying  price  differentials  under  buy- 
national  laws  and  regulations,  and  without 
applying  the  cost  of  applicable  import  duties. 


In  the  event  that  either  party  can  no  longer 
comply  with  the  exemption  from  import 
duties,  the  parties  hereto  will  consult  wiih  a 
view  to  amending  this  MOU; 

b.  Each  country  will  give  full  consideration 
to  all  qualified  sources  in  the  other  country. 
In  addition,  each  country  will  give  full 
consideration  to  all  applications  for 
qualification  by  sources  in  the  other  country; 

c.  Offers  or  proposals  will  be  required  to 
satisfy  requirements  of  the  purchasing 
Government  concerning  performance,  quality, 
delivery  and  costs: 

d.  Provisions  for  duty-free  certificates  and 
related  documentation:  , 

e.  Arrangements  concerning  quality  control    ' 
and  audits  of  incurred  costs  and  price 
proposals. 

8.  Both  Governments  will  review  defense 
articles  and  defense  services  submitted  as 
candidates  for  their  respective  requirements. 
They  will  indicate  requirements  and 
proposed  purchases  in  a  timely  fashion.  In 
accordance  with  national  regulations,  to 
ensure  adequate  time  for  their  respective 
industries  to  qualify  for  eligibility  and  to 
submit  a  bid  or  proposal. 

9.  Each  Government  will  ensure  that  the 
technical  data  packages  (TDP's)  made 
available  under  this  MOU  are  not  used  for 
any  purpose  other  than  for  the  purpose  of 
bidding  on  or  performing  a  prospective 
defense  contract,  without  the  prior  agreement 
of  those  owning  or  controlling  proprietary 
rights,  and  that  full  protection  shall  be  given 
to  such  proprietary  rights,  or  to  any 
privileged,  protected,  or  classified  data  and 
information  they  contain.  In  no  event  shall 
the  TDFs  be  transferred  to  any  third  country 
or  any  other  transferee  without  the  prior 
written  consent  of  the  originating 
Covemment. 

10.  a.  Transfers  to  third  parties  of  defense 
articles  or  technical  data  made  available 
under  this  MOU.  and  of  articles  produced 
with  such  data,  will  be  subject  to  the  prior 
written  agreement  of  the  Covemment  that 
made  available  the  defense  articles  or 
technical  data,  except  as  otherwise  provided 
in  particular  arrangements  between  the  two 
Governments. 

b.  Each  Government  will  base  its  decisions 
regarding  requests  by  the  other  for  agreement 
to  third  party  transfers  on  its  laws, 
regulations  and  defense  policies.  Each 
Government  will  use  the  same  criteria  for 
proposed  transfers  by  the  other  as  it  uses  for 
itself,  and  will  not  reject,  solely  in  the  pursuit 
of  its  own  national  commercial  advantage,  a 
request  from  the  other  for  a  third  country 
transfer  of  such  defense  articles  or  technical 
data.  Third  country  transfers  approved  in 
accordance  with  this  agreement  will  count  in 
the  calculation  of  the  balance  of  exchanges 
as  a  purchase  by  the  Government  authorizing 
the  transfer. 

c.  Consistent  with  the  above,  in  carrying 
out  its  own  transfers  to  third  countries,  each 
Government  shall  take  into  consideration  the 
extent  to  which  a  proposed  transfer  may 
damage  or  infringe  upon  known  licensing 
arrangements  whereby  commercial  firms  in 
the  US  or  Belgium  have  granted  to  firms  in 
the  other  cpuntry  licenses  for  the 


manufacture  of  the  articles  proposed  to  be 
trunsferred  to  a  third  country. 

11.  Both  Governments  will  use  their  best 
efforts  to  assist  in  negotiating  licenses, 
royalties  and  technical  information 
exchanges  with  their  respective  industries  or 
other  owners  of  such  rights.  The  two 
Governments  will  mutually  make  available  to 
each  other,  to  the  extent  possible  and  in  a 
timely  fashion,  all  information  and  the 
proprietar>'  rights  required  to  implement 
cooperation  under  this  MOU.  The  two 
Governments  will,  to  the  extent  feasible,  seek 
appropriate  agreement  with  their  Industries  . 
that  in  the  interest  of  standardization  and 
armaments  cooperation,  proprietary  rights  in 
defense-relevant  information  and  data  can  be 
Lriinsferred  by  appropriate  arrangements  and 
on  fair  and  reasonable  terms,  between  the 
industries  of  the  two  countries. 

12.  Arrangements  and  procedures  will,  at 
the  request  of  the  purchasing  Covemment.  be 
established  concerning  follow-on  logistic 
support  for  Items  of  defense  equipment 
covered  by  this  MOU.  Both  Governments  will 
make  their  defense  logistic  system  and 
resources  available  for  this  purpose  if 
required  and  mutually  agreed. 

Article  11 — Implementation  Procedures 

1.  Mutually  agreed  implementing 
procedures  for  this  MOU  will  be  established 
and  be  a  part  thereof 

2.  Representatives  of  the  two  Governments 
will  be  appointed  as  the  responsible 
authorities  for  the  implementation  of  this 
MOU.  The  Under  Secretary  of  Defense  for 
Research  and  Engineering  will  be  the 
representative  for  the  United  States 
Government.  The  National  Armaments 
Director  will  be  the  representatives  for  the 
(lovemment  of  Belgium. 

3.  The  establishment  of  a  Belgian-United 
Stales  Committee  for  Mutual  Cooperation 
and  Its  rules  of  procedure  and  competence 
will  be  agreed  upon  in  an  annex  to  be  made  a 
part  of  this  MOU. 

4.  Each  Covemment  will  designate  points 
of  contact  at  the  Ministry  of  Defense  level 
and  in  the  procurement  offices  under  the 
Ministry  of  Defense.  They  will  be  listed  in  an 
annex  to  be  made  a  part  of  this  MOU. 

Article  III — Industry  Participation 

1.  Each  Covemment  will  be  responsible  for 
calling  to  the  attention  of  its  respective 
industries  the  basic  understanding  of  this 
MOU,  together  with  appropriate 
implementing  guidance.  Both  Covemments 
will  take  all  necessary  steps  so  that  their 
industries  comply  with  the  regulation 
pertaining  to  security  and  to  safeguarding 
classified  information. 

2.  Implementation  of  this  MOU  will  involve 
maximum  industrial  participation. 
Accordingly,  the  Governments  will  arrange 
that  their  respective  acquisition  and 
requirements  offices  be  made  familiar  with 
the  principles  and  objectives  of  this  MOU. 
However,  primary  responsibility  for  finding 
business  opportunities  in  areas  covered  by 
this  MOU  shall  rest  with  the  industries  in 
each  country. 

Article  IV— Security 

The  General  Security  of  Information 
Agreement,  dated  9  August  1960  and  the 


Agreement  for  Security  Procedures  for 
Industrial  Operations,  dated  24  July  1979. 
between  the  two  Covemments.  apply  to 
activities  under  this  Memorandum  of 
Understanding. 

Article  V— Annual  Statement 

An  annual  United  States-Belgium 
statement  of  the  current  balance  and  long- 
term  trends  of  R&D  cooperation, 
procurement,  maintenance  and  logistic 
support  of  defense  equipment  between  the 
two  nations  will  be  prepared  on  a  basis  to  be 
mutually  agreed  in  an  annex  to  this  MOU  and 
reviewed  during  the  meetings  of  the  Belgian- 
United  States  Committee  for  Mutual 
Cooperation,  in  accordance  with  its  terms  of 
reference. 

Article  VI — Annexes 

Annexes  negotiated  by  the  responsible 
officials  and  approved  by  the  appropriate 
govemment  authorities  will  be  incorporated 
into  this  MOU  and  become  an  integral  part 
thereof  as  of  the  date  of  the  last  signature. 

Article  Vll — Duration 

1.  This  MOU  will  remain  in  effect  for  a  ten- 
year  period.  Unless  the  Governments 
mutually  decide  otherwise,  the  duration  will 
be  extended  for  successive  five-year  periods. 

2.  If.  however,  either  Govemment  considers 
it  necessary  for  compelling  national  reasons 
to  terminate  its  participation  under  this  MOU 
before  the  end  of  the  ten-year  period,  or  of 
any  extension  thereof,  written  notification  of 
its  intention  will  be  given  to  the  other 
Govemment  six  months  in  advance  of  the 
effective  date  of  termination.  Such 
notification  of  intent  shall  become  a  matter  of 
immediate  consultation  with  the  other 
Govemment  to  enable  the  two  Governments 
fully  to  evaluate  the  consequences  of  such 
termination  and,  in  the  spirit  of  cooperation, 
to  agree  upon  such  actions  as  are  necessary 
to  alleviate  problems  that  may  result  from  the 
termination. 

3.  Although  the  MOU  may  be  terminated 
by  the  parties,  any  contract  entered  into 
consistent  with  the  terms  of  this  MOU  shall 
continue  in  effect,  unless  the  contract  is 
terminated  in  accordance  with  its  own  terms. 

Article  VIII — Implementation 

1.  The  agreements  in  this  MOU  represent 
the  understanding  reached  between  the 
Govemment  of  the  United  States  of  America 
and  the  Govemment  of  the  Kingdom  of 
Belgium  upon  the  matters  referred  to  herein. 
Each  Govemment  may  propose  amendments; 
both  Governments  must  agree  in  writing  to 
any  amendment  of  this  MOU. 

2.  Any  difference  of  opinion  over  the 
interpretation  and  implementation  of  this 
MOU  and  its  annexes  will  be  resolved  by 
consultation  between  the  two  Governments. 

3.  This  MOU,  in  three  original  texts  in  the 
English,  French  and  Dutch  languages,  all 
three  texts  being  equally  authentic,  will  come 
into  effect  on  the  date  of  the  last  signature. 

For  the  Covemment  of  the  United  States  of 
America. 
Harold  Brown. 
The  Secretary  of  Defense. 

Date:  12  December  1979. 


For  the  Government  of  the  Kingdom  of 
Belgium. 
Jose  Desmarets. 
The  Minister  of  Defense. 

12  December  1979. 

Annex  1 — Memorandum  of  Understanding 
Between  the  Government  of  the  Kingdom  of 
Belgium  and  the  Govemment  of  the  United 
States  of  America  Concerning  the  Principles 
Governing  Mutual  Cooperation  in  the 
Research  and  Development.  Production, 
Procurement  and  Logistic  Support  of  Defense 
Equipment  Dated  12  December  1979 

Principles  Governing  Implementation 

1.  Introduction 

On  12  December  1979,  the  Governments  of 
the  United  States  and  the  Kingdom  of 
Belgium  signed  a  Memorandum  of 
Understanding  (MOU)  relating  to  the 
principles  goveming  mutual  cooperation  in 
the  research,  development,  production, 
procurement  and  logistic  support  of  defense 
equipment.  This  Annex  sets  forth  the  agreed 
implementing  procedures  for  carrying  out  the 
MOU. 

2.  Major  Principles 

a.  The  U.S.  Department  of  Defense  (DoD) 
and  the  Ministry  of  Defense  of  Belgium 
(MOD)  will  consider  for  their  defense 
requirements  qualified  defense  items 
developed  or  produced  in  the  other  country. 

b.  It  will  be  the  responsibility  of 
govemment  and/or  industry  representatives 
in  each  country  to  acquire  information 
concerning  the  other  country's  proposed 
research,  developments,  and  purchases  and 
to  respond  to  requests  for  proposals  in 
accordance  with  the  prescribed  procurement 
procedures  and  regulations.  However,  the 
responsible  goveming  agencies  in  each 
country  will  assist  sources  in  the  other 
country  to  obtain  information  concerning 
intended  research  and  development, 
proposed  purchases,  necessary  qualifications 
and  appropriate  documentation. 

3.  Action 

DoD  and  MOD  will  review  and.  where 
considered  necessary,  revise  policies, 
procedures  and  regulations  to  ensure  that  the 
principles  and  objectives  of  this  MOU.  which 
are  intended  to  be  compatible  with  the  broad 
aims  of  NATO  Standardization  and 
Interoperability,  are  taken  into  account.  DoD 
and  MOD  agree  that  the  following  measures 
shall  be  taken,  recognizing  that  among  other 
factors,  delivery  date  requirements  for 
supplies,  the  interest  of  security  and  the 
timely  conduct  of  the  procurement  process, 
are  considerations  related  to  ensure  free  and 
full  competition  for  the  award  of  contracts: 

1.  Ensure  that  their  respective  requirements 
offices  are  familiar  with  the  principles  and 
objectives  of  the  MOU. 

2.  Ensure  that  their  respective  research  and 
development  offices  and  institutes  are 
familiar  with  the  principles  and  objectives  of 
this  MOU. 

3.  Ensure  that  their  respective  acquisition 
offices  are  familiar  with  the  principles  and 
objectives  of  this  MOU. 

4.  Ensure  wide  dissemination  of  the  basic 
understanding  of  the  MOU  to  their  respective 
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industries  producing  and/or  developing 
defense  items  and/or  services. 

5.  Ensure  that,  consistent  with  national 
laws  and  regulations.  ofTers  of  defense  items 
produced  in  the  other  country  will  be 
evaluated  without  applying  to  such  officers, 
either  price  differentials  under  buy-national 
laws  and  regulations,  or  the  cost  of 
applicable  import  duties.  Also,  provisions 
will  be  made  for  duty-free  entry  certificates 
and  related  documentation  to  the  extent  that 
existing  laws  and  regulations  permit. 

6.  Assist  industries  in  their  respective 
countries  to  identify  and  advise  the  other 
government  of  their  production  capabilities 
and  assist  such  industries  in  carrying  out  the 
supporting  actions  to  maximize  industrial 
participation. 

7.  Full  consideration  will  be  given  to  all 
qualified  industrial  and/or  governmental 
sources  in  each  other's  country  and  to  all 
applications  for  qualification  by  sources  in 
the  other  country. 

8.  Review  defense  items  submitted  by  the 
other  country  as  candidates  for  respective 
requirements.  Identify  requirements  and 
proposed  purchases  to  the  other  country  in  a 
timely  fashion  to  ensure  that  the  industries  of 
such  country  are  afforded  adequate  time  to 
be  able  to  participate  in  the  research  and 
development,  production  and  procurement 
processes. 

9.  Use  best  efforts  to  assist  in  negotiating 
licenses,  royalties,  and  technical  information 
exchanges  with  their  respective  industries,  or 
other  owners  of  such  rights. 

10.  Ensure  that  those  items  and  services 
excluded  from  consideration  under  this  MOU 
for  reasons  of  protecting  national 
requirements,  such  as  the  maintenance  of  a 
defense  mobilization  base,  are  limited  to  a 
small  percentage  of  total  annual  defense 
procurement  spending.  It  is  intended  that 
such  defense  items  and  services,  as  well  as 
those  items  and  services  that  must  be 
excluded  from  consideration  under  this  MOU 
because  of  legally  imposed  restrictions  on 
procurement  from  non-national  sources,  be 
identifled  as  soon  as  possible  by  the  MOO 
and  the  DoD,  and  that  such  defense  items 
and  services  be  kept  under  review  at  this 
level. 

11.  Ensure  that  the  balance  of  reciprocal 
purchases  takes  into  consideration  the  levels 
of  technology  involved,  as  well  as  the 
monetary  value  of  purchases  hereunder  and 
each  country's  financial,  industrial,  economic 
and  commercial  possibilities. 

12.  DoD  and  MOD  will  from  time  to  time 
arrange  visits  in  order  to  actively  explore 
possibilities  for  cooperation  on  research  and 
procurement,  and  logistical  support  and  to 
examine  any  issues  related  to  counting 
reports  or  procedures. 

4.  Cojnting  Procedures 

a.  The  purchases  and  other  transactions  to 
be  counted  against  the  goals  of  this  MOU  will 
be  identified  jointly  by  the  DoD  and  MOD.  In 
principle,  all  defense  items  and  services 
purchased  by  the  DoD  and  MOD  from  the 
other  country  will  be  counted  as  long  as  such 
purchases  meet  the  folloiving  criteria: 

1.  Contracts  resulting  from  direct  purchases 
by  the  DoD  or  MOD.  including  their 
respective  Agencies,  one  from  the  other. 


I.  Contracts  resulting  from  purchases  by 
either  the  MOD  or  DoD  from  the  industry  of 
the  other  country.  When  such  ptirchases 
involve  offset  agreements  between  the 
Government  of  either  country  and  the 
industry  of  the  other  country,  the  amount  of 
such  offset  shall  be  applied  in  calculating  the 
balance. 

3.  Purchases  by  industry  from  the 
Government  or  industry  of  the  other  country 
in  the  framework  of  Government  defense 
contracts. 

4.  Purchases  by  a  third  country  government 
from  the  US  or  Belgian  Government  or  the 
industry  of  either  country  when  either  of  the 
following  circumstances  occur 

— The  sale  requires  the  prior  agreement  of 
the  non-vendor  Government. 

—The  sale  is  a  direct  result  of  the 
promotional  efforts  by  the  Government  or 
industry  of  the  non-vendor  country,  which 
fact  has  been  previously  acknowledged  and 
agreed  by  the  vendor  party. 

5.  Acquisitions  by  either  country  of  defense 
items  or  services  resulting  from  projects 
jointly  funded  by  both  countries. 

6.  License  fees,  royalties  and  other 
associated  income  resulting  from  orders 
placed  by  DoD  or  MOD  and/or  industry  in 
one  country  with  a  licensed  company  in  the 
other  country;  or  in  DoD-MOD  transactions. 

7.  Transfers  of  technology,  and  production, 
testing  and  quality  control  equipment 
required  to  achieve  the  goals  of  this  MOU. 

8.  Contributions  by  one  country  in 
research,  development  and  demonstration 
programs  in  the  other  country  that  have  been 
agreed  by  both  Governments. 

9.  Purchases  of  non-defense  items  and 
services  by  the  Government  or  industry  of 
either  country  from  the  Government  or 
industry  of  the  other,  provided  that  both 
Governments  agree  that  any  particular 
purchase  is  to  be  counted  against  the  goals  of 
this  MOU. 

b.  The  following  transactions  will  not  be 
counted: 

1.  Maintenance  and  logistic  support 
activities  in  either  country  under  contracts  in 
effect  before  the  effective  date  of  this  MOU. 

2.  Any  transaction  being  carried  out  under 
contracts  and  agreements  in  effect  before  the 
effective  date  of  this  MOU. 

3.  Operational  expenses  of  either 
Government  to  achieve  the  goals  of  this 
MOU. 

c.  Transactions  listed  in  paragraph  4.8.1.. 
and  any  others  that  both  Governments  agree, 
will  be  credited  in  the  following  manner 

1.  At  the  value  of  the  contract  on  its 
effective  date. 

2.  Purchases  by  third  countries  of  defense 
items  or  services  from  the  US  or  Belgian 
Government  or  the  industry  of  either  country 
as  described  in  paragraph  4.a.4.  above,  will 
be  credited  as  a  sale  by  the  non-vendor 
country,  as  follows: 

— When  authorization  by  the  non-vendor 
Government  is  required:  the  value  of  the 
item(s)  directly  related  to  the  authorization 
will  be  credited. 

— When  the  sale  is  the  direct  result  of 
promotional  efforts  by  the  Government  or 
industry  of  the  non-vendor  country;  the  value 
of  parts,  sub-assemblies,  assemblies, 
equipment  and  services  supplies  by  either  the 
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US  or  Belgian  Government  or  their  respective 
industries  will  be  credited.  , 

d.  The  following  transactions  will  be 
credited  in  the  manner  and  amounts  agreed 
by  both  Governments: 

1.  License  fees,  royalties,  and  any  other 
income  resulting  from  transfer  of  technology, 
and  production,  testing  and  quality  control 
equipment  between  both  countries. 

2.  Orders  placed  by  DoD  or  MOD  and/or 
industry  in  one  country  with  a  licensed 
company  in  the  other  country,  or  from  DoD- 
MOD  transactions. 

3.  Contributions  by  one  country  in 
research,  development  and  demonstration 
programs  in  the  other  country. 

e.  Transactions  will  be  credited  according 
to  the  exchange  rate  of  the  respective 
currencies  on  the  effective  date  of  the 
transaction. 

f.  Each  Government  will  prepare  an  annual 
calendar  year  counting  report.  These  reports 
will  summarize  the  data  counted  pursuant  to 
each  of  the  categories  above.  Supporting  data 
for  each  category  included  in  the  summary 
will  indicate  the  item  supplied,  the  parties  to 
the  transaction,  transaction  date,  and 
credited  value.  Both  Governments  will 
exchange  the  summary  reports  and 
supporting  data  sufficiently  in  advance  of  the 
annual  meeting  to  permit  review  and 
comment  or  agreement  by  the  other  at  least 
two  (2)  weeks  prior  to  the  meeting.  Any 
disagreement  concerning  the  reports  will  be 
settled  by  the  Belgian-US  Committee  for 
Mutual  Cooperation  established  pursuant  to 
paragraph  3  of  Article  11  of  the  MOU. 

5.  Administration 

a.  Each  Government  will  designate  points 
of  contact  at  the  Ministry  of  Defense  level,  as 
well  as  within  other  relevant  Departments 
and  Agencies,  for  the  purpose  of  carrying  out 
those  actions  necessary  to  implement  this 
MOU. 

b.  The  Belgian-US  Committee  for  Mutual 
Cooperation  will  be  responsible  for  the 
general  administration  of  this  MOU.  Its  terms 
of  reference  are  contained  in  Annex  II. 

c.  Quality  assurance  procedures  outlined  in 
STANAGs  4107  and  4108  will  apply,  unless 
other  provisions  are  mutually  agree  upon. 
Reimbursement  for  services  provided  shall  be 
afforded  in  accordance  with  the  national 
laws  and  regulations  of  each  country. 

For  the  Government  of  the  United  Stales  of 
America. 


Dated:  25  April  1983. 
For  the  Government  of  the  Kingdom  of 
Belgium. 


Teivis  of  Reference  for  the  U.S./Belgian 
Committee  for  Mutual  Cooperation 

1.  The  Belgian-US  Committee  for  Mutual 
Cooperation,  hereinafter  called  "the 
Committee",  referred  to  in  paragraph  3  of 
Article  il  of  (he  MOU.  will  operate  under  the 
direct  responsibility  of  the  Authorities  cited 
in  paragraph  2  of  the  same  Article,  or  their 
respective  representatives.  It  will  be  the  main 
body  responsible  for  implementation  of  the 
MOU. 

2.  To  this  end.  the  Committee  will  meet  not 
less  than  once  in  each  calendar  year.  The 
meetings  will  be  devoted  to  reviewing  the 
progress  in  implementing  and  accomplishing 
the  MOU.  In  particular,  it  will  review 
progress  in  removing  obstacles  to 
achievement  of  the  MOU  goals,  and  the 
effectiveness  of  definite  actions  that  may  be 
mutually  agreed  to  reach  these  goals. 
Furthermore,  the  Committee  will: 

a.  Discuss  each  country's  requirements  of 
research,  development,  production, 
procurement  and  logistic  support  of  defense 
items,  as  well  as  the  evaluation  of  possible 
areas  for  cooperation  and  activities  to  be 
jointly  developed. 

b.  Exchange  information  as  to  the  way  the 
stipulations  of  the  MOU  have  been 
implemented  and  carried  out.  and.  if  need  be, 
prepare  proposals  for  amendments  to  the 
MOU  and/or  its  Annexes. 

c.  Review  and  approve  the  annual  counting 
report  on  the  trade  balance  to  be  prepared  in 
accordance  with  the  guidance  contained  in 
Annex  I  to  this  MOU.  Formulate  conclusions 
and  recommendations  from  it,  to  include  any 
long-term  trends  which  may  be  established. 

d.  Consider  any  other  matters  relevant  to 
the  MOU. 

3.  The  Committee  will  alternatively  meet  in 
Belgium  and  in  the  United  States.  Each 
country  will  appoint  a  Project  Officer,  who 
will  jointly  prepare  the  agenda  for  each 
subsequent  meeting.  The  country  in  which  a 
particular  meeting  takes  place  will  provide 
the  chairman  and  the  secretariat  who  will  be 
responsible  for  preparing  the  minutes  of  the 
meeting. 

For  the  Government  of  the  United  States  of 
America. 


Date  25  April  1983. 

For  the  Government  of  the  Kingdom  of 
Belgium. 


Dated:  25  April  1983. 

Ann«x  II — Memorandum  of  Understanding 
Between  the  Govenunent  of  the  Kingdom  of 
Belgium  and  the  Government  of  the  United 
States  of  America  Concerning  the  Principles 
Governing  Mutvial  Cooperation  in  the 
Research  and  Development.  Productioo, 
Procmmnent  and  Logistic  Support  of  Delense 
Equipment  Dated  12  Dwember  1979 


Date  26-04-1963. 

Annex  III — Memorandum  of  Understanding 
Between  the  Government  of  the  Kingdom  of 
Belgium  and  the  Government  of  the  United 
Slates  of  America  Concerning  the  Principles 
Governing  Mutual  Cooperation  in  the 
Research  and  Development,  Production. 
Procurement  and  Logistic  Support  of  Defense 
Equipment  Dated  12  December  1979 

Principles  Governing  Contract 
Administration  Services 

1.  Introduction 

This  Annex  sets  forth  the  terms,  conditions, 
and  procedures  under  which  the 
Governments  will  provide  each  other  with 
selected  contmcl  administration  services  and 
related  informalion  in  support  of  defense 


contracts  and  subcontracts  contemplated  or 
executed  under  the  Memorandum  of 
Understanding  (MOU).  It  is  recognized  that  in 
the  event  conflicts  arise  between  any  aspect 
of  this  Annex  and  the  laws  of  either 
Government,  the  laws  shall  prevail 

2.  Major  Principles 

The  objective  of  this  Annex  is  to  insure 
each  Government  is  able  to  employ  the  most 
effective  and  efricient  contract  administration 
support  possible  when  acting  under  the 
MOU.  Nothing  is  to  be  construed  as  impairing 
a  purchasing  Government's  access  to  its 
contractors  and  their  records  as  may  be 
contractually  authorized. 

For  the  purpose  of  this  Annex,  contract 
administration  shall  include  all  those 
necessary  actions,  other  than  contract  pricing 
and  audit  to  be  accomplished  at.  or  in 
proximity  to,  a  firm's  place  of  business  to 
assist  the  purchasing  office  in  evaluating  a 
prospective  contractor's  capabilities  and  in 
monitoring  and  enforcing  awarded  contracts. 
This  Annex  supplements  NATO 
Standardization  Agreement  (STANAG)  4107, 
hereby  incorporated  by  reference  in  regard  to 
reciprocal  quality  assurance. 

3.  General 

The  purchasing  Government  may  request 
specific  services  and  information  selected 
from  those  listed  in  Appendix  1  to  this  Annex 
which  it  considers  appropriate  to  the 
circumstances.  The  purchasing  Government 
may  elect  to  obtain  additional  support 
through  its  own  on-site  representatives 
provided  there  is  no  duplication  of  work 
performed  by  the  host  Government.  In 
addition,  the  host  Government  will  use  its 
best  efforts  to  supply  information  requested 
by  the  purchasing  Government  but  not  listed 
in  this  Annex  when  necessary  to  support 
contract  award,  enforcement,  or  termination. 
The  provision  of  any  services  and 
information  other  than  those  defined  in 
Appendix  1  will  be  on  a  cost  reimbursable 
basis.  The  purchasing  Government  may 
modify  a  request  for  support  during  contract 
performance  after  consultation  with  the  host 
Government. 

The  host  Government  shall  accept  requests 
for  services  to  the  extent  resources  are 
available  and  carry  them  out  according  to  the 
procedures  that  Government  uses  for  its  own 
contracts. 

Contracts  shall  contain  suitable  provisions 
for  the  host  Government  to  act  for  and  on 
behalf  of  the  purchasing  Government  and 
shall  authorize  access  to  contractor  facilities 
and  records  and  use  of  contractor  assets  as 
necessary  for  the  performance  of  contract 
administration  services. 

Where  representatives  of  either 
Government  deal  with  a  contractor  at  the 
same  location  in  support  of  the  same  contract 
or  separate  contracts,  they  shall  act  in  full 
concert  according  to  terms  of  reference 
mutually  agreed  or  to  be  agreed  upon. 

Each  Government  shall  designate  a  single 
office  to  receive  requests  for  contract 
administration  services.  This  office  shall 
arrange  for  the  required  services  to  be 
performed  by  the  appropriate  national 
organization.  In  addition,  each  Government 
may  elect  to  designate  an  office  in  or  near  the 
other's  country  to  act  as  a  focal  point  through 


which  requests  for  support  will  be  forwarded. 
The  host  Government  will  endeavor  to  keep 
the  purchasing  Government's  focal  point 
apprised  of  current  contract  administration 
practices  and  resources  to  help  insure 
requests  for  services  are  reasonable  and 
prudent  The  focal  point  shall  advise  the  host 
Government  concerning  contract 
requirements  and  clarify  requests  for  services 
as  necessary. 

4.  Procedures 

Requests  for  contract  administration  in  the 
Kingdom  of  Belgium  shall  be  directed  to: 
Commission  Interforces  d'Evaluation,  en 
Assurance  de  la  Qualite,  Quarter  Reine 
Elisabeth— Bloc  11,  Rue  d'Evere  1,  B  1140 
Brussel,  Belgium.  Tel  2/243  40  21.  TWX 
21339CTRMODB. 

Requests  for  contract  administration  in  the 
United  States  shall  be  directed  to:  The 
Department  of  Defense  Control  Point  DCASR 
New  York,  201  Varrick  Street  New  York. 
New  York  10014.  Tel  212/374-3446. 

Contract  administration  requests  will  be 
accompanied  by  the  number  of  copies  of  the 
request  for  proposal  or  awarded  contract  at 
appropriate,  prescribed  in  STANAG  4107  and 
will  specify  the  contract  administration 
services  desired.  Every  effort  will  be  made  to 
forward  support  requests  simultaneously 
with  the  forwarding  of  awarded  contracts  to 
the  contractor.  The  format  shall  be  as 
described  in  Annex  A  to  STANAG  4107,  with 
desired  services  other  than  quality  assurance 
specified  in  Block  10.  If  less  than 
comprehensive  quality  assurance  is  needed, 
the  desired  services  selected  from  Allied 
Quality  Assurance  Publication  (AQAP)  10 
shall  be  specified  in  Block  10.  Requests  shall 
reference  this  Annex  to  the  MOU  and  shall 
be  processed  according  to  the  procedures  in 
STANAG  4107  with  due  regard  to  Section  VII 
of  this  Annex.  In  principle,  acceptance  or 
rejection  shall  be  made  within  30  calendar 
days  of  receipt  by  the  host  Government. 

Direct  communications  between  the 
purchasing  office  and  the  assigned  contract 
administration  office  in  resolving  contract 
problems  are  authorized  and  encouraged.  The 
purchasing  Government  shall  retain  final 
authority  over  contract  interpretations  and 
enforcement  actions,  and  shall  advise  the 
contract  administration  office  on  such 
matters  as  needed. 

In  the  event  the  purchasing  Government 
envisions  the  assignment  of  in-plant 
representatives,  proposed  terms  of  reference 
describing  an  appropriate  working 
relationship  with  host  Government 
representatives  will  be  suggested  to  the  host 
Government  as  early  as  possible. 

5.  Responsibility  and  Liability 

Nothing  in  this  annex  shall  relieve  the 
contractor  of  any  responsibilities  under  the 
contract.  No  liability  will  attach  to  the 
Government,  its  officers  or  agents,  acting 
under  this  Annex  on  behalf  of  the  other 
Government. 

6.  Protection  of  Information 

Data  obtained  through  the  implementation 
of  this  Annex  shall  receive  the  same 
protection  against  unauthorized  disclosure  as 
such  data  would  normally  rer<>ive  under  the 
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laws  and  rules  of  the  country  which 
possesses  it. 

7.  Charges 

Services  defined  in  Appendix  1  and 
provided  under  this  Annex  will  be  free  of 
charge,  subject  to  a  joint  review  of  the 
services  being  exchanged  at  not  less  than 
three-year  intervals.  If,  as  a  result  of  such  a 
joint  review,  either  Government  determines 
that  charges  will  be  necessary,  they  may  be 
imposed  after  not  less  than  one  year  advance 
noti:e.  Should  such  charges  by  the  U.S. 
Government  become  necessary,  or  should  the 
USG  provide  services  other  than  those 
defined  in  Appendix  I,  Foreign  Military  Sales 
Procedures  then  in  effect  will  apply. 

8.  Duration 

This  Annex  will  remain  in  effect  for  a 
period  as  set  forth  in  ARTICLE  VII  of  the 
MOU.  and  may  be  terminated  under  the 
conditions  as  set  forth  in  that  Article. 

9.  Implementation 

This  Annex  will  come  into  effect  on  the 
date  of  the  last  signature. 

For  the  Government  of  the  United  States  of 
America. 


Date  April  26. 1983. 

For  the  Government  of  the  Kingdom  of 
Belgium. 


Date  04-26-1983. 

Appendix  1.  Services  to  be  Exchanged. 

Appendix  1  to  Annex  lU — Services  To  Be 
Exchanged 

In  accordance  with  the  principles  and 
procedures  as  set  forth  in  this  Annex  the 
following  services  will  be  performed  by  the 
host  Government  within  its  national 
boundaries  upon  requests  by  and  on  behalf  of 
the  purchasing  Government: 

1.  Support  evaluations  of  contractor 
capabilities  prior  to  award. 

a.  Supply  available  information  concerning 
design,  production,  and  quality  control 
capabilities  as  appropriate:  for  example,  the 
amount  of  available  floor  space,  plant 
equipment,  skilled  and  unskilled  workers, 
past  production  of  similar  items,  and  the 
NATO  Allied  Quality  Assurance  Publications 
(AQAPs)  against  which  the  firm  has  been 
assessed. 

b.  Evaluate  the  Tmancial  strength  of  the 
prospective  contractor,  estimate  the 
likelihood  that  Hnancial  resources  will  be 
sufficient  to  accomplish  the  contract,  and 
report  the  monetary  value  (in  local  currency) 
of  host  Government  capital  assets  furnished 
or  made  available  to  the  contractor  which 
may  be  used  in  the  contract. 

c.  Provide  access  to  available  accounting 
system  disclosure  statements  and  assistance 
in  determining  the  system's  ability  to  meet 
contractual  requirements. 

2.  Perform  Government  quality  assurance, 
as  defined  in  STANAG  4107,  in  whole  or  in 
part  as  requested. 

3.  Report  detected  potential  or  actual 
slippages  in  contract  delivery  schedules  or 
any  other  contractor  difficulties  which  might 
affect  contract  performance. 

4.  Assess  contract  progress  if  needed  by 
the  purchasing  office  to  authorize  financial 


payments,  and  recommend  approval  or 
disapproval  of  contractor  payment  requests. 

5.  Evaluate  the  feasibility  and  practicality 
of  contractor  production  plans. 

6.  Verify  contractor  management  reports 
furnished  to  the  purchasing  office  during 
contract  performance. 

7.  Evaluate  and  monitor  contractor 
compliance  with  contract  requirements 
governing  technical  data,  especially  the 
propriety  of  any  restrictive  markings  on  data 
offered  for  delivery  under  the  contract. 

8.  Monitor  contractor  costs  under  cost 
reimbursement  contracts,  and  insure  the 
purchasing  office  is  advised  of  any 
anticipated  overruns  or  underruns  of 
estimated  costs. 

9.  Advise  the  purchasing  office  of 
supporting  contract  administration  is  needed 
at  subcontractor  plants  to  verify  the 
adequacy  of  prime  contractor  management, 
and  assist  the  purchasing  Government  to 
obtain  desired  support  within  the  host 
country. 

T-209     Denmark  Memorandum  of 
Understanding 

Memorandum  of  Understanding  Between  the 
Government  of  the  Kingdon  of  Denmark  and 
the  Government  of  the  United  States  of 
America  Concerning  the  Principles 
Governing  Mutual  Cooperation  in  the 
Research.  Development.  Production. 
Procurement  and  Logistic  Support  of  Defense 
Equipment 

Preamble 

The  Government  of  the  United  States  of 
America  and  tlie  Kingdom  of  Denmark  duly 
represented  by  their  Ministers  of  Defense: 

Intending  to  increase  their  respective 
defense  capabilities  through  more  efficient 
cooperation  in  the  fields  of  research, 
development,  production,  procurement  and 
logistic  support  in  order  to: 

— Make  the  most  cost-effective  and 
rational  use  of  the  resources  available  for 
defense, 

— Ensure  the  widest  possible  use  of 
standard  or  interoperable  equipment, 

— Develop  and  maintain  an  advanced 
industrial  and  technological  capability  for  the 
North  Atlantic  Alliance,  and  particularly  with 
respect  to  the  parties  to  this  Memorandum  of 
Understanding  (MOU),  and 

Seeking  to  improve  the  present  situation 
and  to  strengthen  their  military  capability 
and  economic  position  through  the  further 
acquisition  of  standard  or  interoperable 
equipment. 

Have  entered  into  this  Memorandum  of 
Understanding  in  order  to  achieve  the  above 
aims. 

This  Memorandum  of  Understanding  sets 
out  the  guiding  principles  governing  mutual 
cooperation  in  research,  development, 
production,  procurement  and  logistic  support 
of  conventional  defense  equipment. 

The  two  Governments  conclude  this  MOU 
to  strengthen  the  North  Atlantic  Alliance.  In 
so  doing,  the  Governments  are  fully  aware 
that  the  Independent  European  Program 
Group  (lEPG)  wants  to  enhance  equipment 
collaboration  by  more  comprehensive  and 
systematic  arrangements.  They  therefore 
agree  that  in  the  event  of  a  possible  conflict 


between  agreements  entered  into  between 
the  lEPG  and  the  Government  of  the  United 
States,  and  this  MOU.  the  parties  hereto  will 
consult  with  a  view  to  amending  this  MOU. 
The  two  Governments  further  agree  that 
this  MOU  should  be  viewed  in  the  larger 
context  of  the  cooperation  between  Europe 
and  North  America  within  the  Alliance. 

Article  I — Principles  Governing  Mutual 
Defense  Cooperation 

1.  Both  Governments  intend  to  facilitate  the 
mutual  flow  of  defense  procurement,  taking 
into  consideration  relative  technological 
levels  of  such  procurement,  and  consistent 
with  their  national  policies.  This  facilitation 
shall  be  sought  through  the  provision  of 
opportunities  to  compete  for  procurements  of 
defense  equipment  and  services  as  well  as 
through  the  coproduction  of  defense 
equipment  and  defense  R&D  cooperation. 

2.  This  MOU  is  intended  to  cover  areas  in 
which  possible  bilateral  cooperation  could  be 
achieved  in  research,  development, 
production,  procurement  and  logistic  support 
of  conventional  defense  equipment, 
complementing  the  work  of  the  Conference  of 
National  Armament  Directors  (CNAD).  the 
Independent  European  Program  Group 
(lEPG).  and  the  Senior  NATO  Logisticians 
Conference  (SNLC). 

3.  The  two  Governments  will,  consistent 
with  their  relevant  laws  and  regulations,  give 
the  fullest  consideration  to  all  requests  for 
cooperative  R&D,  and  to  all  requests  for 
production  and  procurement  which  are 
intended  to  enhance  standardization  and/or 
interoperability  within  the  Alliance. 

4.  In  the  interests  of  standardization  and 
effective  utilization  of  scarce  resources,  the 
two  Governments  shall,  to  the  extent 
possible,  adopt  qualified  and  cost-effective 
defense  items  that  have  been  developed  or 
produced  in  the  other  country  to  meet  their 
requirements.  Defense  items  or  services  are 
those  items  or  services  which  may  be 
procured  utilizing  appropriated  funds  of  the 
U.S.  Department  of  Defense  or  budgeted 
funded  of  the  Danish  Ministry  of  Defense. 

5.  The  two  Governments  shall  mutually 
determine  the  counting  procedures  to  be  laid 
down  in  an  Annex  to  this  MOU  that  will 
apply  to  all  defense  items  and  defense 
services  purchased  by  them  directly  or 
through  their  relevant  industries  under  this 
MOU. 

6.  Each  Government  shall  from  lime  to  lime 
notify  the  other  Government  of  defense  items 
that  may  not  be  acquired  by  the  notifying 
Government  from  other  than  domestic 
sources,  as  well  as  those  defense  items  that 
may  be  particularly  suitable  for  acquisition 
by  the  other  Government. 

7.  Both  Governments  will  provide 
appropriate  policy  guidance  and 
administrative  procedures  within  their 
respective  defense  acquisition  organizations 
to  facilitate  achievement  of  the  aims  of  this 
MOU. 

8.  Competitive  contracting  procedures  shall 
normally  be  used  in  acquiring  items  of 
defense  equipment  developed  or  produced  in 
each  other's  country  for  use  by  either 
country's  defense  establishment. 
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9.  The  detailed  implementing  procedures, 
to  be  agreed,  will,  consistent  with  and  to  the 
extent  permitted  by  national  laws  and 
regulations,  incorporate  the  following: 

a.  Offers  or  proposals  will  be  evaluated 
without  applying  price  differentials  under  by 
national  laws  and  regulations  and  without 
applying  the  costs  of  import  duties; 

b.  Full  consideration  will  be  given  to  all 
qualified  industrial  and/or  governmental 
resources  in  each  other's  country: 

c.  Offers  or  proposals  will  be  required  to 
satisfy  requirements  of  the  purchasing 
Government  for  performance,  quality, 
delivery,  and  costs. 

10.  Both  Governments  will  review  items 
submitted  as  candidates  for  respective 
requirements.  They  will  indicate 
requirements  and  proposed  purchases  in  a 
timely  fashion  to  ensure  adequate  time  for 
their  respective  industries  to  qualify  for 
eligibility  and  submit  a  bid  or  proposal. 

11.  Each  Government  will  ensure  that  the 
technical  data  packages  (TDP's)  made 
available  under  this  MOU  are  not  used  for 
any  purpose  other  than  for  the  purpose  of 
bidding  on  and  performing  a  prospective 
defense  contract,  without  the  prior  agreement 
of  those  owning  or  controlling  proprietary 
rights  and  that  full  protection  shall  be  given 
to  such  proprietary  rights,  or  to  any 
privileged,  protected,  or  classified  data  and 
information  they  contain,  fai  no  event  shall 
the  TDP's  be  transferred  to  any  third  country 
or  any  other  transferee  without  the  prior 
written  consent  of  the  originating 
Government. 

12.  Third  party  transfers  of  defense  articles 
ortechnicai  data  made  available  under  this 
MOU,  and  of  articles  produced  with  such 
data,  will  be  subject  to  the  agreement  of  the 
Government  that  made  available  the  defense 
articles  or  technical  data,  except  as 
otherwise  provided  in  particular 
arrangements  between  the  two  Governments. 

13.  Both  Covemments  will  use  their  best 
efforts  to  assist  in  negotiating  licenses, 
royalties  and  technical  information 
exchanges  with  their  respective  industries  or 
other  owners  of  such  rights. 

14.  Arrangements  and  procedures  will,  at 
the  request  of  the  purchasing  government,  be 
established  concerning  follow-on  logistic 
support  for  items  of  defense  equipment, 
purchased  pursuant  to  this  MOU.  Both 
Covemments  will  make  their  defense  logistic 
systems  and  resources  available  for  this 
purpose  as  required  and  mutually  agreed. 

Article  U— Implementing  Procedures 

1.  Representatives  of  the  two  Governments 
will  be  appointed  to  determine  in  detail  the 
procedures  for  implementing  this  MOU  and 
the  terms  of  reference  for  a  Danish-U.S. 
Committee  for  Mutual  Cooperation. 

2.  The  Under  Secretary  of  Defense  for 
Research  and  Engineering  will  be  the 
responsible  authority  in  the  United  States 
Government  for  the  development  of 
implementing  procedures  under  this  MOU. 

3.  The  Armaments  Director  in  the  Ministry 
of  Defense  will  be  the  responsible  authority 
of  the  Kingdom  of  Demark  for  the 
development  of  the  hnplementing  procedures 
under  this  MOU. 


Article  III — Industry  Participation 

1.  Each  Government  will  be  responsible  for 
calling  to  the  attention  of  its  relevant 
industries  the  basic  understanding  of  this 
MOU.  together  with  appropriate 
implementing  guidance.  Both  Governments 
will  take  all  necessary  steps  so  that  the 
industries  comply  with  the  regulations 
pertaining  to  security  and  1o  safeguarding 
classified  information. 

2.  Implementation  of  this  MOU  will  involve 
full  industrial  participation.  Accordingly,  the 
Governments  will  arrange  to  inform  their 
respective  procurement  and  requirements 
offices  concerning  the  principles  and 
objectives  of  this  MOU.  However,  primary 
responsibility  for  finding  business 
opportunities  in  areas  of  research  and 
development  and  production  shall  rest  with 
the  industries  in  each  nation. 

Article  IV — Security 

1.  To  the  extent  that  any  items,  plans, 
specifications  or  information  furnished  in 
connection  with  the  specific  implementation 
of  this  Memorandum  of  Understanding  are 
classified  by  the  furnishing  Government  for 
security  purposes,  the  other  Government 
shall  maintain  a  similar  classification  and 
employ  all  measures  necessary  to  preserve 
such  security  equivalent  to  those  measures 
employed  by  the  classifying  Government 
throu^out  the  period  during  which  the 
classifying  Government  may  maintain  such 
classification. 

2.  Information  that  has  been  provided  by 
either  of  the  Governments  to  the  other  on 
condition  that  it  remain  confidential  shall 
either  retain  its  original  classification 
designation,  or  be  assigned  a  classification 
designation,  that  shall  ensure  a  degree  of 
protection  against  disclosure  equivalent  to 
that  required  by  the  other  Government.  To 
assist  in  providing  the  desired  protection, 
each  Government  will  mark  such  information 
furnished  with  a  legend  indicating  the  origin 
of  information  that  the  infonnation  relates  to 
the  Memorandum  of  Understanding  and 
Annexes  thereto,  and  that  the  information  is 
furnished  in  confidence. 

Article  V — Administration 

1.  The  Danish-U.S.  Committee  for  Mutual 
Cooperation,  referred  to  in  Article  11  above, 
will  meet  as  agreed  or  at  the  request  of  either 
Government  to  review  progress  in 
implementing  the  MOU.  They  will  discuss 
research  and  development,  production  and 
procurement  and  logistics  support  needs  of 
each  nation  and  the  likely  areas  of 
cooperation;  agree  to  the  basis  of  and  keep 
under  review,  the  financial  statement 
referred  to  below;  and  consider  any  other 
matters  relevant  to  this  MOU. 

2.  Each  Government  will  designate  points 
of  contact  at  the  Ministry  of  Defense  level 
and  In  each  purchasing  service/agency  under 
the  Ministries  of  Defense. 

3.  An  annual  United  States-Denmark 
statement  of  the  current  balance,  and  long- 
term  trends,  of  R&D  cooperation  and 
purchases  between  the  two  nations  will  be 
prepared  on  a  basis  to  be  mutually  agreed. 

Article  VI— Annexes 

Annexes  negotiated  by  the  responsible 
officials  and  approved  by  the  appropriate 


Government  authorities  will  be  incorporated 
in  this  MOU  and  made  an  integral  part 
thereof 

Article  VII— Duration 

1.  This  MOU  will  remain  in  effect  for  a  ten- 
year  period  and  will  be  extended  for 
successive  five-year  periods,  unless  the 
Governments  mutually  decide  otherwise. 

2.  If  however,  either  Government  considers 
it  necessary  for  compelling  national  reasons 
to  terminate  its  participation  under  this  MOU 
before  the  end  of  the  ten-year  period,  or  any 
extension  thereof  written  notification  of  its 
intention  will  be  given  to  the  other 
Government  six  months  in  advance  of  the 
effective  date  of  termination.  Such 
notification  of  intent  shall  become  a  matter  of 
immediate  consultation  with  the  other 
Government  to  enable  the  Governments  fully 
to  evaluate  the  consequences  of  such 
termination  and.  in  the  spirit  of  cooperation, 
to  take  such  actions  as  necessary  to  alleviate 
problems  that  may  result  from  the 
termination.  In  this  connection,  although  the 
MOU  may  be  terminated  by  the  Parties,  any 
contract  entered  into  consistent  with  the 
terms  of  this  MOU  shall  continue  in  effect, 
unless  the  contract  is  terminated  in 
accordance  with  its  own  terms. 

Article  VIII — Implementation 

This  MOU  will  come  into  effect  on  the  date 
of  the  last  signature. 

For  the  Government  of  the  United  Stales  of 
America. 
Harold  Brown. 
The  Secretary  of  Defense. 

Date:  30  January  1980. 

The  Kingdom  of  Denmark. 
Poul  Sogaard. 
The  Minister  of  Defense. 

Date:  2  January  1980. 

Annex — Radprocal  Quality  Assurance 
Services  Under  the  Memorandum  of 
UnderslaDcbig  Betwreee  the  United  States 
and  Denmark  Regarding  Defense  R&D, 
Productian,  and  Procurament 

/.  Preamble 

This  annex  sets  forth  the  terms,  conditions 
and  procedures  under  which  the  participating 
governments  shall  provide  one  another  with 
quality  assurance  services  in  support  of 
defense  contracts  and  subcontracts 
contemplated  or  executed  under  the 
Memorandum  of  Understandirtg  (MOU).  Tlie 
procedures  of  STANAG  4107  and  AQAP  10 
shall  apply  as  supplemented  by  this  annex  to 
the  extent  consistent  with  the  laws  of  both 
governments. 

If  special  quality  assurance  arrangements 
are  made  for  international  cooperative 
projects  in  which  the  United  States  and 
Denmark  participate,  those  special 
arrangements  shall  have  precedence  over  this 
annex.  Purchases  by  Denmark  under  the 
Foreign  Military  Sales  (FMS)  Program  will  l>e 
handled  under  U.S.  FMiS  procedures  in 
existence  at  the  time  of  acceptance  of  the 
FMS  agreement.  Normally,  FMS  purchases 
will  be  afforded  the  same  quality  assurance 
that  is  provided  for  similsr  DoD 
procurements  for  use  by  the  U.S.  DoD. 


46562       Federal  Register  /  Vol.  51.  No.  246  /  Tuesday.  December  23.  1986  /  Rules  and  Regulations 


SimJidr  provisions  will  apply,  to  be  changed  if 
necessary,  to  U.S.  Covemmenl  purchases 
from  the  Danish  Government. 

The  objective  of  this  annex  is  to  insure 
each  participating  government  is  able  to 
employ  the  most  effective  and  efficient 
quality  assurance  support  possible  when 
acting  under  this  MOU.  Nothing  is  to  be 
construed  as  impairing  a  purchasing 
government's  access  to  its  contractors  and 
their  records  as  may  be  contractually 
authorized. 

//.  General 

A  flexible  arrangement  is  envisioned  under 
which  a  purchasing  government  may,  on  a 
case-by-case  basis,  request  full  quality 
assurance  support  as  described  in  AQAP-10 
or.  alternatively,  request  specified  services 
listed  in  AQAP 10  as  it  considers  appropriate 
to  the  circumstances,  for  the  purchase  of 
defense  items  made  outside  of  govemment- 
to-govemment  channels.  The  purchasing 
government  may  elect  to  perform  other 
necessary  services  through  its  own  on-site 
representative  and  will  inform  the  host 
government  in  such  cases,  in  order  to  avoid 
duplication  of  the  work  performed  by  the 
host  government.  The  purchasing  government 
may  modify  a  request  for  support  during 
contract  performance  after  consultation  with 
the  host  government. 

The  participating  governments  shall  accept 
requests  for  services  to  the  extent  resources 
are  available  and  carry  them  out  according  to 
the  procedures  each  government  uses  for  its 
own  contracts. 

— Contracts  shall  contain  suitable 
provisions  for  the  host  governments  to  act  for 
and  on  behalf  of  the  purchasing  government 
and  shall  authorize  access  to  contractor 
facilities  and  records  and  use  of  contractor 
assets  as  necessary  for  the  performance  of 
contract  administration  services. 

Where  representatives  of  both  participating 
governments  deal  with  a  contractor  at  the 
same  location  in  support  of  the  same  or 
separate  contracts,  they  shall  operate  in  full 
concert  according  to  terms  of  reference 
mutually  agreed  or  to  be  agreed  upon. 

The  participating  governments  shall  each 
designate  a  single  office  to  receive  requests 
for  quality  assurance  services.  This  offlce 
shall  arrange  for  the  required  services  to  be 
performed  by  the  appropriate  national 
organization.  In  addition,  each  participating 
government  may  elect  to  designate  an  office 
in  or  near  the  other  participating  country  to 
act  as  focal  point  through  which  requests  for 
quality  assurance  will  be  forwarded.  The 
host  government  will  endeavor  to  keep  the 
purchasing  Government's  focal  point 
appraised  of  current  quality  assurance 
practices  and  resources  to  help  insure  that 
requests  for  services  are  reasonable  and 
prudent.  The  focal  point  shall  advise  the  host 
government  concerning  contract  requirement 
and  clarify  requests  for  services  as 
necessary. 

///.  Procedures 

Request  for  government  quality  assurance 
in  Denmark  shall  be  directed  to  (name  and 
address  of  receiving  focal  point). 

Requests  for  government  quality  assurance 
in  the  United  States  shall  be  directed  to 
(address). 


The  format  for  requests  for  quality 
assurance  shall  be  as  described  in  Annex  A 
to  STANAG  4107,  with  the  following 
additional  information: 

— in  block  7,  the  type  of  equipment  which 
the  material  or  spare  parts  pertaining  to,  and 
the  Armed  Forces  (Army.  Navy,  and  Air 
Force)  that  employs  the  equipment: 

— in  block  10.  desired  services,  if  less  than 
comprehensive  support  is  needed. 

The  requests  shall  reference  STANAG  4107 
and  this  annex  to  the  MOU.  and  shall  be 
processed  according  to  the  procedures  in  the 
STANAG.  Acceptance  or  rejection  shall  be 
made  within  30  calendar  days  of  receipt  by 
the  performing  government.  The  STANAG 
procedures  shall  be  followed  in  regard  to 
notifying  the  purchasing  office  of 
unsatisfactory  conditions,  processing 
deviations  and  waivers,  and  issuing 
certificates  of  conformity. 

Direct  communications  between  the 
purchasing  office  and  the  assigned  quality 
assurance  ofTice  are  authorized  and 
encouraged  in  resolving  contract  problems. 
The  purchasing  government  shall  retain  final 
authority  over  contract  interpretations  and 
enforcement  actions,  and  shall  advise  the 
quality  assurance  office  in  a  timely  fashion 
on  such  matters  as  needed. 

In  the  event  the  purchasing  government 
envisions  the  assignment  of  on-site 
representatives,  proposed  terms  of  reference 
describing  an  appropriate  working 
relationship  with  host  government 
representatives  will  be  suggested  to  the  host 
government  as  early  as  possible. 

IV.  Responsibility  and  Liability 

Nothing  in  this  annex  shall  relieve  the 
contractor  of  any  responsibilities  under  the 
contract.  No  liability  will  attach  to  the 
Government,  its  officers  or  agents,  acting 
under  this  Annex. 

V.  Protection  of  Information 

Data  obtained  through  implementation  of 
this  annex  shall  receive  the  same  protection 
against  unauthorized  disclosure  as  such  data 
would  normally  receive  under  the  laws  and 
rules  of  the  country  which  possesses  it. 

VI.  Charges 

Services  will  be  provided  under  this  annex 
free  of  charge,  for  all  contracts,  subcontracts, 
and  FMS  letters  of  Offer  and  Acceptance 
entered  into  on  or  after  the  date  of 
implementation  of  this  annex,  provided  that  a 
joint  review  of  the  services  being  exchanged 
between  the  participating  governments 
performed  at  not  less  than  three  year 
intervals  indicates  that  general  reciprocity  is 
being  maintained.  If.  as  a  result  of  such  a 
joint  review,  either  government  determines 
that  charges  will  be  necessary,  they  may  be 
imposed  for  future  services  after  not  less  than 
one  year  advance  notice.  Should  charges  by 
the  United  States  become  necessary.  Foreign 
Military  Sales  procedures  then  in  effect  will 
apply. 

Vn.  Duration 

This  annex  will  remain  in  effect  for  a 
period  as  set  forth  in  Article  VII  of  the  MOU. 
and  may  be  terminated  under  the  conditions 
as  set  forth  in  that  Article. 


VIII.  Validity  of  Text 

The  English  language  artd  Danish  language 
versions  of  this  text  have  equal  validity. 

IX.  Implementation 

This  Annex  will  come  into  effect  on  the 
date  of  the  last  signature. 

For  the  Government  of  the  United  Slates  of 
America. 


Date  19  Sep  1984. 

For  the  Government  of  the  Kingdom  of 
Denmark. 


3/4/1985. 


T-210    Luxembourg  Memorandum  of 
Understanding 

Memorandum  of  Understanding  on 
Reciprocal  Defense  Procurement 

Preamble 

The  Government  of  the  United  States  of 
America  and  the  Government  of  the  Gran** 
Duchy  of  Luxembourg,  hereinafter  referred  ii, 
as  the  "Governments": 

Intending  to  increase  their  respective 
defense  capabilities  through  more  efficient 
cooperation  in  the  areas  of  research  and 
development,  production,  procurement  and 
logistic  support  of  defense  equipment,  in 
order  to: 

— Make  the  most  cost-effective  and 
rational  use  of  the  resources  allocated  to 
defense: 

— Promote  the  widest  possible  use  of 
standard  or  interoperable  equipment:  and. 

— Develop  and  maintain  an  advanced 
technology  capability  for  the  North  Atlantic 
Alliance,  and  particularly  with  respect  to  the 
Parties  to  this  Agreement: 

Noting  the  potential  for  increased 
purchases  of  defense  items  by  the  United 
States  from  Luxembourg  and  from  the  United 
Slates  by  Luxembourg,  and  recognizing  the 
desirability  of  working  toward  a  long  term 
equitable  balance  in  defense  trade  between 
the  two  countries: 

Recognizing  that  suppliers  in  each  country 
should  be  afforded  the  opportunity  to 
compete,  on  a  reciprocal  basis,  for  the 
procurement  of  defense  products,  equipment, 
materials  and  services,  hereinafter  referred  to 
as  "defense  items  and  services": 

Have  entered  into  this  Memorandum  of 
Understanding  in  order  to  achieve  the  above 
aims. 

This  Memorandum  of  Understanding  sets 
out  the  guiding  principles  governing  mutual 
cooperation  in  research,  development, 
productioa  procurement  and  logistic  support 
of  conventional  defense  equipment.  The 
conclusion  of  this  MOU  does  not  preclude 
other  specific  agreements  for  cooperation  in 
developing,  producing,  or  co-producing,  as 
appropriate,  items  of  defense  equipment. 

Article  1 — Principles  Governing  Mutual 
Defense  Cooperation 

1.1.1.    Both  Governments  intend  to 
facilitate  the  mutual  flow  of  defense 
procurement  for  their  armed  forces,  aiming  at 
a  long-term  equitable  balance  in  their 
exchanges,  taking  into  consideration  the 
relative  technological  level  of  such 
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procurement,  and  consistent  with  their 
national  policies.  A  long-term  equitable 
balance  will  not  imply  an  equitable  monetary 
flow  of  defense  procurement,  but  will  take 
into  account  each  country's  financial, 
industrial,  economic  am)  commercial 
possibilities. 

1.1.2.  Both  Governments  will  make  their 
best  efforts  to  facilitate  defense  R&D 
cooperation,  coproduction  of  defense 
equipment  and  provision  of  opportunities  to 
compete  for  procurement  of  defense  items 
and  services  to  include  systems,  subsystems. 
components,  and  spare  paris  at  all 
technological  levels. 

1.1.3.  In  order  to  assess  the  mutual  flow  of 
defense  procurement,  the  Governments  have 
jointly  determined  counting  procedures  which 
are  set  down  in  Annex  1  to  this  Agreement, 
and  which  will  apply  to  all  defense  items  and 
services  purchased  by  them  directly  or 
through  their  respective  industries  under  this 
Agreement.  Defense  items  and  services  are 
those  items  and  services  which  may  be 
procured  utilizing  appropriated  funds  of  the 
United  Stales  Department  of  Defense  or 
budgeted  funds  of  the  Ministry  of  Defense  of 
Luxembourg. 

1.2.  The  Governments  will,  consistent 
with  their  relevant  laws  and  regulations,  give 
full  and  prompt  consideration  to  all  requests 
for  cooperative  R&D.  and  to  all  requests  for 
production  and  procurement  which  are 
intended  to  enhance  standardization  and/or 
interoperability  within  the  Atlantic  Alliance. 

1.3.  bi  the  interests  of  standardization  and 
the  effective  utilization  of  scarce  resources, 
each  Government  shall,  to  the  extent 
possible,  adopt  qualified  defense  items  that 
have  been  developed  or  produced  in  the  other 
country  to  meet  the  requirements  of  the 
Government  of  such  country. 

1.4.  Each  Government  shall  from  time  to 
time  notify  the  other  Government  of  defense 
items  that  may  not  be  acquired  by  the 
notifying  Government  from  other  than 
domestic  sources,  as  well  as  those  defense 
items  that  may  be  particularly  suitable  for 
acquisition  by  the  other  Government. 

1.5.  Both  Governments  will  provide 
appropriate  policy  guidance  and 
administrative  procedures  within  their 
respective  defense  acquisition  organizations 
to  achieve  and  maintain  the  equitable 
balance  mentioned  in  Article  1.1.1.  of  this 
Agreement,  as  well  as  the  other  aims  of  this 
Agreement. 

1.6.  Competitive  contracting  procedures 
shall  normally  be  used  in  acquiring  items  of 
defense  equipment  developed  or  produced  in 
each  country  for  use  by  the  other  country's 
defense  establishment. 

1.7.  Both  Governments  agree  that 
consistent  with  and  to  the  extent  permitted 
by  national  laws  and  regulations,  mutually 
agreed  implementing  procedures  will, 
incorporate  the  following: 

1.7.1.  Offers  or  proposals  of  defense  items 
produced  in  or  defense  services  provided  by 
each  country  will  be  evaluated  ^without 
applying  price  differentials  under  "buy 
national"  laws  and  regulations,  and  without 
applying  the  cost  of  applicable  import  duties. 
In  the  event  that  either  party  can  no  longer 
comply  with  the  exemption  from  import 
duties,  the  parties  hereto  will  consult  with  a 
view  to  amending  this  MOU; 


1.7.2.  Each  country  will  give  full 
consideration  to  all  qualified  sources  in  the 
other  country.  In  addition,  each  country  will 
give  full  consideration  to  all  applications  for 
qualification  by  sources  in  the  other  country; 

1.7.3.  Offers  or  proposals  will  be  required 
to  satisfy  requirements  of  the  purchasing 
Government  concerning  performance,  quality, 
delivery  and  costs; 

1.7.4.  Provisions  for  duty-free  certificates 
and  related  documentation; 

1.7.5.  Arrangements  concerning  quality 
control  and  audits  of  incurred  costs  and  price 
proposals. 

1.8.  Both  Governments  will  review  defense 
items  and  services  submitted  as  candidates 
for  their  respective  requirements.  TTiey  will 
Indicate  requirements  and  proposed 
purdhases  in  a  timely  fashion,  in  accordance 
with  national  regulations,  to  ensure  adequate 
time  for  their  respective  industries  to  qualify' 
as  eligible  suppliers  and  to  submit  a  bid  or 
proposaL 

1.9.  Technical  Data  Packages  (TDPs)  shall 
not  be  transferred  l>etween  the  two  countries 
without  the  written  permission  of  those 
owning  or  controlling  any  associated 
proprietary  rights.  Each  Government  will 
ensure  that  any  TDPs  which  it  may  receive 
from  the  other  are  not  used  for  any  purpose 
other  than  for  the  purpose  of  offering  or 
bidding  on  or  performing  a  prospective 
defense  contract,  without  the  prior  written 
agreement  of  those  owning  or  controlling 
proprietary  rights,  and  that  full  protection 
shall  be  given  to  such  proprietary  rights,  or  to 
any  privileged,  protected,  or  classified  data 
and  information  they  contain. 

1.10.1  Transfers  to  third  parties  of  defense 
articles  or  technical  data  madeavailable 
under  this  Agreement,  and  of  articles 
produced  with  such  data,  will  be  subject  to 
the  prior  written  agreement  of  the 
Government  that  made  available  the  defense 
articles  or  technical  data,  except  as 
otherwise  provided  in  particular 
arrangements  between  the  two  Governments 
or  in  multilateral  agreements  to  which  both 
Governments  are  parties. 

1.10.2.  Each  Government  will  base  its 
decisions  regarding  requests  by  the  other  for 
agreement  to  third  party  transfers  on  its  laws, 
regulations  and  policies.  Each  Government 
will  use  the  same  criteria  for  proposed 
transfers  by  the  other  as  it  uses  for  itself,  and 
will  not  reject,  solely  in  the  pursuit  of  its  own 
national  commerical  advantage,  a  request 
from  the  other  for  a  third  country  transfer  of 
such  defense  articles  or  technical  data. 

1.11.  Both  Governments  will  use  their  best 
efforts  to  assist  in  negotiating  licenses, 
royalties  and  technical  information 
exchanges  with  their  respective  industries  or 
other  owners  of  such  rights.  Consistent  with 
its  laws  and  regulations,  each  Government 
will  make  available  to  the  other  all 
information  necessary  to  implement 
cooperative  arrangements  under  this 
Agreement.  To  the  extent  feasible,  both 
Governments  will  seek  an  understanding 
with  their  respective  industries  that,  in  the 
interest  of  standardization  and  defense 
industrial  cooperation,  proprietary  rights  in 
defense-relevant  information  and  data  can  be 
transferred  by  appropriate  arrangements 
between  the  industries  of  the  two  countries. 


1.12.  Arrangements  and  procedures  will,  at 
the  request  of  the  purchasing  Government  be 
established  concerning  follow-on  logistic 
support  for  items  of  defense  equipment 
purchased  pursuant  to  this  Agreement.  Each 
Government  will  make  its  defense  logistic 
systems  and  resources  available  to  the  other 
for  this  purpose  as  required  and  mutually 
agreed. 

Article  2 — Implementing  Procedures 

2.1.  Both  Governments  agree  to  create  a 
Joint  United  States-Luxembourg  Committee 
for  Defense  Industrial  Cooperation. 

2.2.  The  Under  Secretary  of  Defense  for 
Research  and  Engineering  will  l>e  the 
responsible  authority  in  the  United  States 
Department  of  Defense  for  the  development 
of  implementing  procedures  under  this 
Agreement 

2.3.  The  Director  of  Foreign  Trade,  in 
cooperation  with  the  appropriate  bodies  of 
the  Ministry  of  Defense,  will  be  the 
responsible  authority  to  the  Government  of 
Luxembourg  for  the  development  of 
implementing  procedures  under  this 
Agreement. 

2.4.  The  United  States-LuxemtK>urg 
Committee  for  Defense  Industrial 
Cooperation  will  be  co-chaired  by  the 
authorities  referred  to  in  paragraphs  2.2  and 
2.3.  above,  or  their  designated 
representatives.  The  Committee  will  meet  as 
agreed  at  the  request  of  either  Government, 
but  a  minimum  of  once  a  year  to  review 
progress  in  implementing  this  Agreement  It 
will  discuss  the  research.  developn>ent 
production,  procurement  and  logistics  support 
needs  of  each  country  and  the  likely  areas  of 
cooperation:  agree  to  the  basis  of  and  keep 
under  review  the  financial  statement  referred 
to  in  paragraph  2.6,  t>elow;  and  consider  any 
other  matters  relevant  to  this  Agreement. 

2.5.  Each  Government  will  designate  points 
of  contact  at  the  Ministry /De(>artment  of 
Defense  level,  in  each  purchasing  Service/ 
Agency  under  the  Ministry/Department  of 
Defense,  and  with  other  Government 
Departments  and  Agencies  as  appropriate. 

2.6.  An  annual  United  States-Luxembourg 
statement  of  the  current  balance  and  long- 
term  trends  of  R&D  cooperation,  production, 
and  purchases  between  the  two  countries 
will  be  prepared  on  a  basis  to  be  mutually 
agreed. 

Article  3 — Industry  Participation 

3.1.  Implementation  of  this  Agreement  will 
involve  maximum  industrial  participation. 
Notwithstanding  the  governmental 
procedures  to  facilitate  the  implementation  of 
this  Agreement  it  will  be  the  basic 
responsibility  of  the  industries  in  each 
country  to  identify  and  advise  their 
Government  of  their  respective  capabilities 
for  cooperation  and  to  carry  out  the 
supporting  actions  to  bring  industrial 
participation  to  consummation. 

3.2.  Each  Government  will  be  responsible 
for  calling  to  the  attention  of  its  relevant 
industries  the  basic  understanding  of  this 
Agreement  and  the  appropriate  implementing 
guidance.  Both  Governments  will  take  all 
necessary  steps  to  ensure  that  their  industries 
comply  with  the  regulations  pertaining  to 
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secniily  aad  to  ftalef{Mardwg  claMiAed 
infonaatKML 

3J.  Tb*  Coveroroeflts  will  arrange  that 
their  respective  defeose  acqui«itioa 
ot;gaflizatioBS  axe  made  fomiiiar  with  th« 
princi^ile*  and  obtectives  of  this  Agreemeat. 
and  wiQ  assist  sources  in  the  othe'-  country  to 
obtain  information  concerning  proposed 
purchases,  necessary  qualifications  and 
appropriate  documentation. 

3.4.  To  encourage  tte  exdiange  of 
infomation  in  accordance  with  (he  purpose 
of  this  Agreement,  each  Covemntent  wili. 
pursuant  to  its  national  laws  and  regulationt. 
take  action  to  faciUtate  participation  by 
properly  cleared  ofTicials  and  representatives 
of  the  othtsi  country  in  informational 
symposia,  program  briefings  and  prebid 
conferences,  as  well  as  access  to  publicatiotu 
and  visits  to  installations. 

Article  4— Security 

4.1.  The  General  Security  of  bifbnnation 
Agreement  dated  17  September  1981, 
between  the  two  Govenunents,  with 
particular  reference  to  indnstrial  ■ecwity. 
apply  to  activities  under  this  Memorandum  of 
Understanding. 

4.2.  To  the  extetrt  that  any  items,  plans, 
speciflcatiom,  or  information  furnished  in 
connection  with  the  implementation  of  this 
Agreement  are  classified  by  the  furnishing 
Government  for  security  purposes,  the  other 
Govemment  shall  maintain  a  similar 
dawification  and  employ  security  measures 
equivalent  to  those  employed  by  the 
classifying  Covemnient. 

4.3.  Information  provided  by  either 
Covemroenl  to  the  other  on  condition  that  it 
remain  confidential  shall  either  remain  in  its 
original  classification  or  be  assigned  e 
classification  that  enswes  protection  against 
disclosure  equrralent  to  that  required  by  the 
other  Covenanent.  To  assist  in  providing  the 
desired  protectioa.  each  Government  will 
mark  such  information  furnished  with  a 
legend  iadicatir^  the  origin  ai  the 
information,  that  the  infcKnvation  relates  to 
this  Agreement,  and  ^t  the  infonaation  is 
furnished  ia  ooafidence. 

Article  5 — Duration 

5.1.  This  Agreement  wili  enter  into  fc>rc« 
when  signed,  and  will  remain  in  force  for  ■ 
period  of  ten  (10)  years  from  the  last  date  of 
signature. 

5.2.  If,  however,  either  Government 
considers  it  necessary  for  compelling 
nationai  reesons  to  terminate  its  participation 
under  this  MOU  before  the  end  of  the  ten- 
year  period,  or  of  any  extension  thereot 
written  ootificatioa  of  its  intention  wii]  be 
given  to  the  other  Covemment  six  months  ia 
advance  ol  the  effective  date  of  terminatioa. 
Such  notificatian  of  intent  shall  become  a 
matter  of  iatnediate  consultation  with  the 
other  Covemnaent  (o  enable  the  two 
Governments  fully  (o  evaluate  the 
consequences  of  such  termination  and.  in  the 
spirit  o(  cooperatioQ.  to  agree  upon  such 
actions  as  are  aeoeaaary  to  alleviate 
probieras  that  may  result  from  the 
terminatioa. 

5J.  Notwithstanding  the  expiration  or 
terminatioa  oi  this  Agreement,  any  oootraot 
entered  iato  oonsttteat  with  the  tenas  of  this 


Agreement  wili  conliiMte  in  effect  unless  the 
contrect  ia  ieraiinated  ia  •ocordeaoe  with  its 


5.4.  Artides  1.9, 1.10  and  Article  4  of  this 
A^veneoJ  wiU  contiotie  in  fiiii  fores  and 
effect  after,  and  notwithstanding  Ae 
expiration  or  teraainatKia  of  this  Agreement 

Article  8 — Annexes 

&.L  Annexes  which  may  be  negotiated  by 
the  responsible  officials  uad  approved  by  tlie 
eppiopriate  Covenusent  authorities  will  be 
iacaiporated  in  this  Agreement  and  made  an 
integral  part  thereof 

Done  ia  iMxembovi^  this  2  day  ol 
Daoeniber  — ,  in  daplicate. 

Partite  lhutedStalg*4if  America. 


For  the  Crand-Duchy  of  Luxembourg. 


MeiiiMaiNiuui  of  Understandtag  on 
Reciprocal  Defense  Procurement 

Aanex  l—Prindphs  Governing 
ImpleateataUom 

Article  1 — (ntroduclion 

This  Annex  sets  forth  the  procedures 
agreed  upon  by  the  Governments  of  the 
United  States  and  the  Grand-Duchy  of 
Luxembourg  to  implement  the  Memorandum 
of  Understanding  on  Reciprocal  Defense 
Procurement,  hereinafter  referred  to  as  "The 
MOU-. 

Article  Z— A4ajor  n-iacipies 

2.1  Each  Government  will  consider  for  its 
defense  requirements  qualified  defense  items 
and  services  developed  or  produced  in  the 
other  oovntry. 

2.2  The  responsible  Covemotent 
authoritiea  in  each  country  will  assist  sources 
in  the  other  country  to  obtain  appropriate 
information  concerning: 

2.2.1     Plans  and  programs  for  research. 
development,  production  aT>d  acquisition  of 
defense  items  artd  aenrices. 

2.2-2    Requh-etnents  for  the  qualification  of 
sources. 

2.2.3    SpecificatioRs  and  quality  assurance 
standards. 

Both  Governments  will  respond  promptly 
to  requests  for  information  that  comply  with 
their  respective  regulations  and  procedures. 
However,  notwithstanding  the  governmental 
procedures  estabhshed  to  facilitate  the 
Agreement,  it  will  be  the  responsibility  of 
Government  and/or  industry  representatives 
in  each  country  to  acquire  informatioa 
concerning  the  other  country's  research, 
development  and  procurement  plans  and  to 
respond  to  soliatations  in  accordance  with 
the  prescribed  acquisition  regulations  and 
procedures  of  the  purchasing  country. 
Article  3 — Actions 

3.1     Both  Govemioeats  will  review  and, 
where  considered  oecesaary,  revise  policies, 
procedures  and  regulahoas  to  ensure  that  the 
principies  and  objectives  of  this  Agreemeat. 
which  are  inteaded  to  be  compatible  with  ti>e 
broad  aims  of  NATO  Standardization  and 
Interoperability,  are  taken  iato  Account. 
Reogninng  that  factors  such  as  delivery  date 
requireaieaa  for  swppliea.  the  interest  of 
secanty.  and  the  timely  ooadud  of  the 


contracting  process  mast  be  considered,  both 
Govenunents  agree  that  the  following 
measures  will  be  taken  to  ensure  free  and  fvW 
competition  for  the  award  of  contracts; 

3.1.1  Ensure  that,  as  a  minimmn.  the 
following  entities  are  familiar  with  (he 
principles,  objectives  and  terms  of  the 
Agreement! 

— Their  respective  defense  planning, 
programming,  and  contracting  offices. 

— their  respective  offices  responsible  for 
defense  imports  and  e?g>arts. 

— Their  respective  agencies  and  industries 
responsible  for  the  research,  development 
and  production  of  defense  items  and/or 
services. 

3.1.2  Ensure  that,  consistent  with  national 
laws  and  regulations,  offers  of  defense  items 
developed  and^ar  produced  in  the  other 
country  will  be  evaluated  without  applying  to 
such  oilers  either  price  differentials  under 
"bay-national"  laws  and  regulations,  or  the 
cost  of  import  daties. 

XX3    Consistent  with  national  laws  and 
regulations,  provisions  will  be  made  for  duty- 
free entry  certificates  and  related 
documentation. 

3.1.4    Assist  industries  in  their  respective 
countries  to  advise  ^t\t  other  Government  of 
tiieir  capabihties.  and  assist  such  industries 
in  carrying  out  the  <i«ppartirtg  actions  to 
maximize  indi»lnai  partiapatioa  in  the 
implemuiUtion  of  the  Agreement. 

J.1.5    Consider  defense  items  and  service 
offered  by  ttte  Government  or  industry  of  the 
other  country  as  candidates  for  their 
respective  requirements.  Identify  specific 
requirements  and  proposed  purchases  fo  the 
other  country  in  a  timely  fashion  to  ensure 
that  the  indastries  of  such  country  are 
afforded  adequate  time  to  be  able  to 
participate  in  the  research,  development.    ■ 
production  and  procurement  processes. 

3.1.6  Use  their  best  efforts  to  assist  hi 
negotiating  licenses,  rojralties,  and  technical 
information  exchanges  among  their 
respective  industries,  and  research  and 
development  institutes. 

3.1.7  Permit  the  sale  of  defense  equipment 
produced  under  license,  ooproduction 
agreements  and/or  joint  development 
projects  to  allied  countries  and  to  appropriate 
third  countries,  subject  to  the  policy  outlined 
in  Article  1.10  of  the  Agreement.  Each 
agreement  for  a  joint  development  or 
coproduction  will  address  transfers  of  items 
or  technology  to  allied  or  third  countries. 

3.1.8  Ensure  that  those  items  and  services 
excluded  from  consideration  under  this 
Agreement  for  reasons  of  protecting  national 
requirements,  such  as  the  maintenance  of  a 
defense  mobilization  base,  are  limited  to  a 
small  percentage  of  total  annual  defense 
procureaient  spending.  Such  defense  items 
and  services,  together  with  those  items  and 
services  that  must  be  excluded  iron 
consideraLion  under  this  Agreement  because 
of  legally  imposed  restrictions  on  acquisition 
from  non-national  sources,  will  be  identJiit:«J 
as  soon  as  possible  by  both  Governments. 
\JM»  of  these  items  and  aervice*  will  be 
prepared  and  kept  under  review  at  this  level 

3.1  i)    Pursaanl  to  its  national  laws  and 
regnfaiticmi,  facilitate  airaf^emeats  for  visits 
by  properly  cleared  Govemment  oflkials  and 
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industry  representatives  of  the  other  country 
to  explore  and  actively  promote  cooperation 
possibilities  for  research,  development, 
production,  procurement  and  logistic  support 
of  defense  equipment. 

3.2    Both  Governments  will  ensure  that 
their  respective  actions  under  the  Agreement 
in  working  toward  an  equitable  balance  in 
defense  trade,  lake  into  consideration  the 
level  of  technology  involved  as  well  as  the 
contractual  value  of  the  items  being 
purchased. 

Article  4 — Counting  Procedures 

4.1    The  purchases  and  other  transactions 
to  be  counted  against  the  goals  of  this 
Agreement  will  be  identified  jointly  by  the 
two  Governments.  In  principle,  all  defense 
items  and  services  purchased  by  one 
Government  from  the  other  country  will  be 
counted  as  long  as  such  purchases  meet  the 
following  criteria: 

4.1.1  Direct  purchases  by  the  defense 
agencies,  one  from  the  other. 

4.1.2  Purchases  by  defense  agencies  of 
either  country  from  the  industry  of  the  other 
country. 

4.1.3  Purchases  by  industry  from  the 
Government  or  industry  of  the  other  country 
in  the  framework  of  Government  defense 
contracts. 

4.1.4  Purchases  by  a  third  country 
government  from  the  Government  of  the 
United  States  or  the  Government  of 
Luxembourg  or  the  industry  of  either  country 
when  either  of  the  following  circumstances 
occur 

— The  sale  requires  the  prior  agreement  of 
the  non-vendor  Government. 

— The  sale  is  a  direct  result  of  the 
promotional  efforts  by  the  Government  or 
industry  of  the  non-vendor  country,  which 
fact  has  been  previously  acknowledged  and 
agreed  by  the  vendor  party. 

4.1.5  Acquisitions  by  either  country  of 
defense  items  or  services  resulting  from 
projects  jointly  funded  by  both  countries. 

4.1.6  License  fees,  royalties  and  other 
associated  income  resulting  from  orders 
placed  by  defense  agencies  of  one  country 
with  a  licensed  company  in  the  other  country; 
or  in  Govemment-to-Govemment 
transactions. 

4.1.7  Transfer  of  technology,  and 
production,  testing  and  quality  control 
equipment  required  to  achieve  the  goals  of 
this  Agreement. 

4.1.8  Contributions  by  one  country  in 
research,  development  and  demonstration 
programs  in  the  other  country  that  have  been 
agreed  by  both  Governments. 

4.1.9  Purchases  of  non-defense  items  and 
services  by  the  Government  or  industry  of 
either  country  from  the  Government  or 
industry  of  the  other,  provided  that  both 
Govemme.ils  agree  that  any  particular 
purchase  is  to  be  counted  against  the  goats  of 
this  Agreement. 

4.2    The  following  transactions  will  not  be 
counted: 

4.2.1  Maintenance  and  logistic  support 
activities  in  either  country  under  contracts  in 
effect  before  the  effective  date  of  this 
Agreement. 

4.2.2  Any  transaction  being  carried  out 
under  contracts  and  agreements  in  effect 
before  the  effective  date  of  this  Agreement 


4.2.3  Operational  expenses  of  either 
Government  to  achieve  the  goals  of  this 
Agreement. 

4.3  Transactions  listed  in  Article  4.1  of 
this  Annex,  and  any  others  that  both 
Governments  agree,  will  be  credited  in  the 
following  manner 

4.3.1  At  the  value  of  the  contract  on  its 
effective  date. 

4.3.2  Purchases  by  third  countries  of 
defense  items  or  services  from  the  United 
States  Government  or  the  Government  of 
Luxembourg  or  the  industry  of  either  country 
as  described  in  paragraph  4.1.4.  of  this 
Annex,  will  be  credited  as  a  sale  by  the  non- 
vendor  country,  as  follows: 

— When  authorization  by  the  non-vendor 
Government  is  required;  only  the  value  of  the 
item(s)  directly  related  to  the  authorization 
will  be  credited. 

— When  the  sale  is  the  direct  result  of 
promotional  efforts  by  the  Government  or 
industry  of  the  non-vendor  country;  only  the 
value  of  parts,  subassemblies,  assemblies, 
equipment  and  services  supplied  by  either 
the  Government  of  the  United  States  or  the 
Government  of  Luxembourg  or  their 
respective  industries  will  be  credited. 

4.4  The  following  transactions  will  be 
credited  in  the  manner  and  amounts  agreed 
by  both  Governments: 

— License  fees,  royalties,  and  any  other 
income  resulting  from  transfers  of  technology, 
and  production,  testing  and  quality  control 
equipment  between  both  countries. 

— Orders  placed  by  defense  agencies  in 
one  country  with  a  licensed  company  in  the 
other  country,  or  from  Govemment-to- 
Govemment  transactions. 

— Contributions  by  one  country  in 
research,  development  and  demonstration 
programs  in  the  other  country, 

4.5  Transactions  will  be  credited 
according  to  the  exchange  rate  of  the 
resf>ective  currencies  on  the  effective  date  of 
the  transaction. 

4.6  Each  Government  will  prepare  an 
annual  counting  report.  These  reports  will 
summarize  the  data  counted  pursuant  to  each 
of  the  categories  above.  Supporting  data  for 
each  category  included  in  the  summary  will 
indicate  the  item  supplies,  the  parties  to  the 
transaction,  transaction  date,  and  credited 
value.  Both  Governments  will  exchange  the 
summary  reports  and  supporting  data 
sufficiently  in  advance  of  the  annual  meeting 
to  permit  review  and  comment  or  agreement 
by  the  other  at  least  two  (2)  weeks  prior  to 
the  meeting.  Any  disagreement  concerning 
the  reports  will  be  settled  by  the  Committee 
established  pursuant  to  Article  2.1  of  the 
Agreement 

Articles  5 — ^Administration 

5.1  Each  Government  will  designate 
points  of  contact  at  their  respective  Ministry/ 
Department  of  Defense  levels,  as  well  as 
within  other  relevant  departments  and 
agencies,  for  the  purpose  of  carrying  out 
those  actions  necessary  to  implement  the 
Agreement. 

5.2  The  Committee  for  Defense  Industrial 
Cooperation  will  be  responsible  for  the 
general  administration  of  the  Agreement 

5.3  Quality  assurance  procedures  outlined 
in  STANAGS  4107  and  4108  will  apply,  unless 
other  provisions  are  mutually  agreed  to  on 


any  specific  contract.  Reimbursement  for 
services  provided  shall  be  afforded  in 
accordance  with  the  national  laws  and 
regulations  of  each  country. 

T-211    France  Memorandum  of 
Understanding 

Synopsis — U.S. /France  Memorandum  of 
Understanding 

Memorandum  of  Understanding  (MOU) 
Between  the  Govcmment  of  the  French 
Republic  and  the  Government  of  the  United 
States  of  America  Concerning  the  Principles 
Goveming  Reciprocal  Purchase  of  Defense 
Equipment 

On  May  22, 1978.  the  Minister  of  Defense  of 
France  and  the  Secretary  of  Defense  of  the 
United  States  signed  an  MOU  for  reciprocal 
defense  procurement.  The  purpose  of  this 
MOU,  which  is  classified,  CONnDENTlAL. 
is  the  seek  balanced  cooperation  in  defense 
equipment,  research,  development 
production,  and  purchasing. 

In  accordance  with  the  U.S./France  MOU, 
contracting  authorities  of  each  country  will: 

— Evaluate  ofl'ers  without  applying  price 
differentials  resulting  from  buy  national  laws 
(in  the  United  States,  the  Buy  American  Act). 

— Consistent  with  the  laws  and  policies  of 
each  country,  attempt  to  obtain  exemptions 
from  customs,  duties,  taxes,  or  other 
restrictions  designed  to  limit  participation  by 
industries  of  the  other  country. 

— Take  into  consideration  all  qualified 
sources  in  each  other's  country  in  accordance 
with  the  policies  and  criteria  of  the 
purchasing  office,  it  being  understood  that 
oH'ers  will  satisfy  requirements  for 
performance,  quality,  delivery,  and  cost. 

— ^Assist  sources  in  the  other  country  to 
obtain  information  concerning  proposed 
purchases,  necessary  qualifications,  and 
appropriate  documentation. 

Both  countries  agree  that  in  general  the 
principles  of  this  MOU  will  apply  to  defense 
purchases  of  both  Governments  on  the 
broadest  possible  basis.  Items  and  services 
will  t>e  excluded  from  consideration  under 
this  MOU  in  order  to  protect  the  defense 
mobilization  base:  because  of  legally  imposed 
restrictions:  and  for  other  reasons  to  be 
discussed  by  the  parties  from  time  to  time  in 
meetings  between  the  MOD  and  the  DoD.  A 
Franco-American  Committee  for  Defense 
Equipment  (FACDE)  will  be  established  for 
this  purpose.  Both  countries  will  ensure  that 
those  items  and  services  excluded  from 
consideration  under  this  MOU  for  reasons  of 
protecting  national  requirements,  such  as  the 
maintenance  of  a  defense  mobilization  base, 
are  limited  to  a  small  percentage  of  total 
annual  defense  procurement  spending. 

Each  Government  will  be  responsible  for 
bringing  to  the  attention  of  the  defense 
industries  within  its  country,  the  basic 
understanding  of  this  MOU,  together  with 
appropriate  guidance  on  its  implementation. 
Both  Covemments  will  take  all  necessary 
steps  so  that  the  defense  industries  comply 
with  the  regulations  pertaining  to  security 
and  classified  information  safeguarding. 

Implementation  of  this  MOU  will  involve 
full  industrial  participation.  Accordingly,  the 
Govemments  will  arrange  that  their 
respective  procurement  and  requirements 
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offices  will  be  made  familiar  with  the 
principlw  and  objertrres  of  tfcis  MOU  tnA 
where  considered  nece8saT7,  revrse  pdicies, 
procedures  and  regnlaHons  to  ensure  MOU 
principles  are  taken  into  account. 
Notwithstanding  the  govenmenUJ 
procedures  to  facilitate  implementation,  it 
will  be  the  basic  responsibility  of  industry  in 
each  country  to  isolate,  identify,  and  advrae 
its  Government  of  capabilities  and  to  carrjr 
out  the  supporting  actions  to  bring  industrial 
participatioa  to  consummation. 
Yvon  Bowgesu 

Minister  of  Defense.  Republic  of  France. 
HaroW  Brown, 

Secretary  of  Defense.  United  States  of 
America. 

Abimx  U  to  the  Memorandum  of 
Undarstsnding  Between  the  Covemment  of 
the  Franck  Republic  and  the  Government  of 
the  United  States  of  America  Concerning  the 
Principles  Governing  ReciprocaJ  Purchases  ot 
Defense  Equipment  of  M«y  22, 1978 

Iteml 

The  parties  to  this  agreement  agree  to 
perform  for  each  other  in  their  own  country 
price  proposal  audits  and  postaward  audits 
in  connection  with  the  acquisition  of  defense 
equipment. 

Item  II 

The  audits  will  be  performed  pursuant  to 
the  provisions  of  this  agreement  by  the 
following  authorities: 

— For  the  U.S.  Government:  the  Defense 
Contract  Andit  Agency  [DCAA) 

— For  the  French  Government,  by  a 
contract  audit  bureau  of  the  "Ministere  de  la 
Defense"  appointed  by  the  Chairman  of  the 
"Comite  de  Coordination  des  Services 
d'Enquete  des  prix  (CCSEP)  for  audits 
requested  by  the  U.S.  Department  of  Defense 
and.  by  the  Government  Commissioner 
entrusted  with  the  firm  to  which  the  contract 
or  subcontract  has  been  awarded  for  audits 
requested  by  the  General  Accounting  Office 
(GAO}. 

Each  party  will  make  available  to  the  other 
party  ail  data,  including  disclosed  accounting 
practices,  ia  supporl  of  the  contracting 
officer's  negotiation  activity,  currently 
available  to  its  own  cootractmg  agencies. 

Each  government  %vill  accept  auditing 
services  performed  on  its  behalf  by  another 
government  as  if  it  had  performed  those 
services  itsell 

It  is  understood  that  this  agreement  limiU 
the  direct  (on-site,  on-book)  examination  of 
contractor  records  to  the  cognizant  agencies 
of  the  country  ia  which  the  audit  is 
perfomed.  This  does  not  limit  requests  for 
information  necessary  to  determine  the 
acceptability  of  progxised  prices  or  incurred 
costs. 

Item  III 

The  audit  request  will  be  forwarded  to  the 
following  authorities: 

— Cognizant  Procuring  Contracting  Office 
for  acquisitions  under  U.S.  Foreign  Military 
Sales  [FMSJ  procedures  and  to  Director  of 
Defense  Contract  Audit  Agency.  Cameron 
Station,  Alexandria.  Virginia  22314  for  all 
other  acquisitions  (for  request  by  French 
Government  agencies). 


— Le  ft-esident  du  Coroite  de  Coordination 
des  Services  dTnquetes  de  Prix.  Delegation 
Generale  pour  rArmement,  14  rue  St. 
Dominique  75997  Paris-Armees  (for  the  DoD 
audits], 

— Le  Chef  du  Croupe  de  Conlrole  de  la 
Realisation  des  Materiels  d'Arraements.  14 
rue  St.  Dominique  75997  Paris-Arroees  (for 
request  by  GAO). 

These  requests  will  be  forwarded  with  all 
the  needed  documents  (offers,  estimates, 
contracts,  annexes,  etc  .  .  .). 

Item  IV 

Audits  of  contracts  in  a  country  will  be 
based  on  the  governing  accounting  principles 
and  customs  of  that  country. 

The  object  of  these  audits  will  be  to 
examine  proposed  or  actual  costs  in 
sufficient  detail  to  enable  the  cognizant 
contracting  officer  to  determine  if  particular 
elements  of  costs  should  be  specifically  dealt 
with  during  negotiations  with  the  contractor 
or  subcontractor. 

The  contracts  or  subcontracts  placed  by 
each  country  in  the  other  country  will  take 
into  account  the  provision  ol  this  item. 

hem  V 

Before  each  acquisition  program 
commences,  representatives  of  each  country 
will  meet  or  consult  with  one  another  when 
necessary  to  define  the  goals  and  the  scope 
of  the  audits.  These  preparatory  meetings 
could  include  contractors'  representatives 
and  visits  to  the  contractoii'  sites  and  plants. 

Hie  audits  fulfilled  under  the  terms  of  this 
agreement  will  cover  all  costs  and  identify 
profit  amounts.  The  procuring  parties  should 
use  to  the  fullest  extent  possible  previously 
available  infonaatioa  obtained  by  the  agency 
entrusted  with  the  audit. 

The  contrsctiog  officer  or  the  audit  agency 
will  report  to  the  other  party  the  problems 
eflcountered  dnring  the  audit  and  will  call  for 
a  new  meeting  if  needed.  The  audit  reports 
will  respond  to  the  questions  contained  in  the 
request  for  aodit  The  report  should  enable 
the  requester  to  evaluate  independently  the 
acceptability  of  the  price  proposals  or  cost 
under  the  respective  national  regulations. 

Upon  request  of  the  contracting  officer, 
additional  information,  supporting  data,  and 
exfdanations  or  cianfications  will  be 
provided  to  him  or  to  his  duly  authorized 
representatives.  The  contracting  officer  shall 
have  the  final  authority  to  determine  when 
adequate  audit  information  has  been 
provided  for  negottation  purposes. 

Item  VI 

Each  party  must  assure  that  in  all  possible 
cases  its  agencies  will  perform  the  audits 
under  the  terms  of  Item  II  of  this  agreement 
and  pursuant  to  the  terms  and  conditions 
agreed  during  consultation  meetings  defined 
in  Item  V.  If,  due  to  extraordinary 
circumstances,  one  of  the  governments  states 
that  it  is  unable  to  perform  the  audits, 
partially  or  totally,  or  to  perform  them  in  a 
reasonable  time,  the  contracting  country's 
agencies  would  have  a  right  to  complete  the 
unperformed  part  of  the  audits  themselves. 

Such  a  right  may  be  exercised  only  after 
consultations  between  the  competent  offices 
of  the  two  countries. 


In  case  of  a  persisting  disagreement,  the 
matter  will  be  appealed  to  the  supreme 
authorities  of  the  two  countries.  Such  audits 
will  be  performed  in  accordance  with 
principles  of  the  performing  country. 

Item  V/l 

Each  parly  agrees  that  proprietary  data 
and  audi)  reports  should  not  be  disclosed  to 
third  parties,  but  only  to  the  authorities  they 
are  answerable  to.  without  the  clear 
agreement  of  the  other  country's  cognizant 
authorities  and  the  audited  company. 

However,  the  contracting  officer  generally 
wiH  release  the  final  results  of  audits  of 
subcontractors  to  higher  tier  contractors  for 
negotiation  purposes.  Specif  intonnation  or 
extracts  irf  the  report  may  only  be  given  to 
higher  tier  contractors  in  accordance  with 
direction  and  qualifications  contained  in  the 
audit  report  Unreasortable  restrictions  upon 
disclosures  will  be  discouraged. 

The  data  (awd  their  extracts)  olitnined 
through  the  implementation  of  this  Hgreement 
will  receive  the  same  protection  against 
unauthorized  disclosure  as  such  data  would 
normally  receive  under  the  law  and  rules  of 
the  country  which  receives  them. 

The  two  parties  agree  that  this  agreement 
will  not  be  used  for  the  disckjsure  of 
proprietary  data  which  could  impair  the 
competitive  abilities  of  the  contractors  and 
subcontractors, 

item  Vill 

Access  to  classified  information  involving 
the  National  Security  of  each  country  will  be 
governed  by  the  provisions  of  the  bilateral 
agreements  in  force  between  the  two 
governments. 

Item  IX 

This  agreement  is  drawn  up  in  four  copies, 
two  in  English  and  two  in  French:  each  one  of 
these  documents  in  authoritative. 


For  the  CovemmenL 


For  the  French  Government. 

Concurred  in  by  the  Comptroller  General  of 
the  United  States, 

Annex  IB  to  the  Memoraaduin  of 
UnderstaMliog  «f  May  22.  187B.  Between  die 
GoxwiuusBt  «r  the  Ficncli  KepuWic  and  the 
Government  of  the  United  Stales  of  America 
Concerning  the  Principles  Governing 
Reciprocal  Porchoses  ol  Oefense  Equipment 

Principles  Coveming  Contract 
Administration  Services 

1.  Purpose 

This  annex  sets  forth  the  terms,  conditions, 
and  procedures  which  the  participating 
Governments  will  provnle  each  other  with 
selected  contract  administration  services  and 
related  information  in  support  of  defense 
contracts  and  subcontracts  contemplated  or 
executed  under  the  Memorandum  of 
Understanding  fMOU)  of  May  22, 1978.  Price 
audit  operations  are  exdndcd:  they  are  the 
subject  of  Anntx  n  o*^  the  basic  MOU.  It  is 
recognized  that  in  the  event  confhcts  arise 
between  any  aspect  of  this  Annex  and  the 
laws  of  either  Coverranenl,  the  laws  shall 
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ppevajl.  in  the  event  such  conflict  interferes 
with  the  objectives  of  this  annex,  the  parties 
agree  that  they  will  consult  and  exercise  Iheir 
best  efforts  to  resolve  such  conflict. 

2.  Major  Principles 

The  objective  of  this  annex  is  to  insure 
each  participating  Government  acting  under 
the  MOU  is  able  loemploy  the  most  effective 
and  efficient  contract  administration  support 
for  contracts  awarded  by  one  country  to  one 
of  the  other  country's  contractors  including 
contracts  awarded  on  behalf  of  France  by  the 
United  States  under  the  Foreign  Military 
Sales  (FMS)  procedures.  Nothing  is  to  be 
construed  as  impairing  a  purchasing 
Government's  access  to  its  contractors  and 
their  records  as  may  be  contractually 
•uthorized. 

This  annex  supplements  NATO 
Standardization  Agreement  (STANAG)  4107, 
hereby  incorporated  by  reference,  hi  regard 
to  -reciprocal  quality  «98iirance. 

For  the  purpose  of  this  Annex,  contract 
administration  shall  indade  all  (hose 
necessary  actions,  to  be  accomplished  at,  or 
in  proximity  1o.  a  firm's  place  of  business  to 
assist  the  purchasing  office  in  evaluating  a 
prospective  contractor's  capabilities  and  in 
monitoring  and  enforcing  awarded  contracts. 

3.  General  Rules 

A  purchasing  Government  may  request 
specific  services  and  information  selected 
from  among  those  listed  in  Appendix  1  hereto 
which  it  considers  appropriate  to  the 
circumstances.  The  purchasing  Government 
I  may  elect  to  obtain  additional  support 
through  its  own  on-site  representatives 
provided  there  is  no  duplication  of  work 
performed  by  the  host  Government.  In 
addition,  the  host  Government  will  use  its 
best  efforts  to  supply  information  requested 
by  the  purchasing  Government  but  not  listed 
in  this  annex  when  necessary  to  support 
contract  award,  enforcement,  or  termination. 
The  provision  of  any  services  and 
information  agreed  by  the  parties  other  than 
those  defined  in  Appendix  1  will  be  on  a  cost 
reimbursable  basis.  The  purchasing 
Government  may  modify  a  request  for 
support  during  contract  performance  after 
consuhation  with  the  host  Government. 

The  participating  Governments  shall  accept 
requests  for  services  to  the  extent  resources 
are  available  and  carry  them  out  according  to 
the  procedures  each  Government  uses  for  its 
own  contracts. 

Contracts  shall  contain  suitable  provisions 
for  the  host  Government  to  act  for  and  on 
behalf  of  the  purchasing  Government  and 
shall  authorize  access  to  and  use  of 
contractor  facilities  and  records  as  necessary 
for  the  performance  of  contract 
administration  services. 

Where  representatives  of  both  participating 
Governments  deal  with  a  contractor  at  the 
same  location  in  support  of  the  same  contract 
or  separate  contracts,  they  shall  act  in  full 
concert  according  to  terms  of  reference 
mutually  agreed  or  to  be  agreed  upon. 

The  participating Govemments  shall  each 
designate  a  single  office  to  receive  requests 
for  contract  administration  services.  This 
office  shall  arrange  for  the  required  services 
to  be  performed  by  the  appropriate  national 
organization.  In  addition,  each  participating 


Govemmeat  may  elect  to  designate  an  office 
in  or  near  the  other  participating  country  to 
act  as  8  focal  point  through  which  cequests 
for  support  will  be  forwarded.  The  host 
Government  will  endeavor  to  beep  the 
purchasing  Govenuneot's  focal  point 
apposed  of  current  contcact  administration 
practices  and  resources  to  help  insure 
requests  for  services  .are  reasonable  and 
prudent  The  focal  point  ahall  advise  the  host 
Gov^imient  concerning  contract 
requirements  and  (Jerify  requests  for  services 
as  necessai^r. 

4.  Procedures 

Requests  for  contract  administration  in 
France  shall  be  directed  to  Monsieur  le 
Dizecieur  du  Service  de  la  Surveillance. 
Industrielle  de  I'Armement,  M,  rue  SeKtius 
Michel  75732  Paris  Cedex  iS-^France  (XA.: 
No.  554.92.11  and  telex  No.  270  857). 

Requests  for  contract  administration  in  the 
United  Stales  shall  be  dn<ected  to  The 
Department  of  Defense  Control  Point.  DCASR 
New  York.  201  Varrick  Street.  New  York,  NY 
10014,  Tel.  212/374-3446. 

Contract  administration  requests  will  be 
accompanied  by  a  copy  of  the  request  for 
proposal  or  awarded  contract  as  appropriate, 
and  will  specify  the  contract  administration 
services  desired.  Every  effort  will  be  made  to 
forward  requests  for  support  simultaneously 
with  the  forwarding  of  the  awarded  contract 
to  the  contractor.  The  format  for  requests 
shall  be  as  described  in  Annex  A  to 
STANAG  4107.  with  desired  services  other 
than  quality  assurance  specified  in  Block  10. 
Requests  shall  Telerence  this  annex  to  the 
MOU,  and  shall  be  processed  according  to 
the  procedures  in  STANAG  4107.  In  principle, 
acceptance  or  rejection  shall  be  made  within 
30  calendar  days  ttf  receipt  by  the  host 
Government. 

Direct  communications  between  the 
purchasing  office  and  the  assigned  contract 
administratian  office  in  resohring  contract 
problems  are  authorized  and  encouraged.  The 
purchasing  Government  shall  retain  final 
authority  over  contract  interpretatiems  and 
enforcement  actions;  and  shall  inform  the 
contract  administration  office  on  such 
matters  as  needed. 

In  the  event  the  purchasing  Government 
envisions  the  assignment  of  inplant 
representatives,  proposed  terms  of  reference 
describing  an  approjiriate  working 
relationship  with  host  Government 
representatives  will  be  suggested  to  the  host 
Government  as  early  as  possible. 

5.  Liability 

Nothing  in  this  annex  shall  relieve  the 
contractor  of  any  responsibihtes  under  the 
contract.  No  liability  will  attach  to  a 
participating  Government,  its  officers  or 
agents,  acting  under  this  annex  on  b^alf  of 
the  other  participating  Government. 

6.  Protection  of  Information 

Data  obtained  through  the  imptementation 
of  this  annex  shall  receive  the  same 
protection  against  unauthorized  .disclosure  as 
such  data  would  normally  receive  under  the 
law  and  rales  of  the  country  which  possesses 


7.  Charges 

Services  defined  in  Appendix  1  and 
provided  under  this  annex  will  be  free  of 
charge,  subject  to  a  ^nt  review,  performed 
at  not  less  than  three  year  intervals,  of  the 
services  being  exchanged  between  the 
participating  Governments.  If  asa  result^ 
such  review. either  Government  determines 
that  charges  will  be  necessary,  they  may  be 
imposed  after  not  less  than  one  year  advance 
notice.  Should  charges  by  the  U.S. 
Government  become  necessary,  or  should  tfie 
U.S.  Government  provide  services  other  than 
those  defined  in  Appendix  I,  Foreign  Military 
Sales  procedin«s  then  m  effect  will  apply. 

8.  Protections.  Rights,  and  Privileges  of 
Foreign  Contact  Administration  Personnel 

Visitiag  foreign  contact  administrahoa 
personnel  acting  under  this  annex  shall 
receive  the  pratectieB  luxmally  extended  by 
visiting  military  xifficiab  of  the  participating 
Governments. 

9.  IniplemetTtation 

This  annex  shall  come  into  affect  the  da^ 
of  the  last  signature, 

10.  Duration 

The  annex  will  remain  in  effect  for  a  period 
as  set  forth  in  ArUdle  JV  of  the  MOU,  and 
may  be  terminated  earlier  in  writing  by  either 
participant,  to  become  effective  on  the  last 
day  of  the  sixth  month  after  notice  of 
termination  is  given. 

11.  Validity  of  Text 

This  annex  will  be  drafted  in  French  and 
English,  both  versions  to  have  equal  validity. 


For  the  Co  vemmeni  of  the  Republic  of  France. 


For  the  Government  of  the  United  States  of 
America. 

Appendix  I  to  Aimex  lU — Services  To  Be 
Exchanged 

In  accordance  with  the  principles  and 
procedures  as  set  forth  in  this  Annex  the 
following  services  will  be  performed  by  the 
host  Government  within  its  national 
boundaries  upon  requests  by  and  on  behalf  of 
the  purchasing  Government: 

1.  Support  evaluations  of  contractor 
capabilities  prior  to  award. 

a.  Supply  available  information  concerning 
design,  production,  and  quality  control 
capabilities  as  appropriate:  for  example,  the 
amount  of  available  floor  space,  plant 
equipment,  skilled  and  unskilled  workers, 
past  production  of  similar  items,  and  the 
NATO  Allied  Quality  Assurance  Publications 
(AQAPs)  against  which  the  firm  has  been 
assessed. 

b.  Evaluate  the  financial  strength  of  the 
prospective  contractor,  estimate  the 
likelihood  that  financial  resources  will  be 
sufficient  to  accomplish  the  contract,  and 
report  the  monetary  value  (in  local  currency) 
of  host  Government  capital  assets  furnished 
or  made  avaihrbie  to  the  contractor  which 
may  be  used  in  the  contract. 

2.  Perform  Government  quality  assurance, 
as  defined  in  STANAG  4107,  hi  whole  or  in 
part  as  requested. 
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3.  Report  detected  potential  or  actual 
slippages  in  contract  delivery  schedules  or 
any  other  contractor  difficulties  which  might 
affect  contract  performance. 

4.  Assess  contract  progress  if  needed  by 
the  purchasing  office  to  authorize  financial 
payments,  and  recommend  approval  or 
disapproval  of  contractor  payment  requests. 

5.  Evaluate  the  feasibility  and  practicality 
of  contractor  production  plans. 

6.  Verify  contractor  management  reports 
furnished  to  the  purchasing  office  during 
contract  performance. 

7.  Evaluate  and  monitor  contractor 
compliance  with  contract  requirements 
governing  technical  data,  especially  the 
propriety  of  any  restrictive  markings  on  data 
offered  for  delivery  under  the  contract. 

8.  Monitor  contractor  costs  in  the 
exceptional  case  of  cost  reimbursement 
contracts,  and  insure  the  purchasing  office  is 
advised  of  any  anticipated  overruns  or 
underruns  of  estimated  costs. 

9.  Advise  the  purchasing  office  if 
supporting  contract  administration  is  needed 
at  subcontractor  plants  to  verify  the 
adequacy  of  prime  contractor  management, 
and  assist  the  purchasing  Government  to 
obtain  desired  support  within  the  host 
countr>'. 

T-212    Spain  Memorandum  of 
Understanding 

Complementary  Agreement  Four— Defense 
Industrial  Cooperation 

Preamble 

The  Government  of  the  United  States  of 
America  and  the  Government  of  Spain, 
hereinafter  referred  to  as  the  "Governments": 

Intending  to  increase  their  respective 
defense  capabilities  through  more  efficient 
cooperation  in  the  areas  of  research  and 
development,  production,  procurement  and 
logistic  support  of  defense  equipment,  in 
order  to: 

—Make  the  most  cost-effective  and 
rational  use  of  the  resources  allocated  to 
defense: 

— Promote  the  widest  possible  use  of 
standard  or  interoperable  equipment:  and 

— Develop  and  maintain  an  advanced 
technology  capability  for  the  North  Atlantic 
Alliance,  and  particularly  with  respect  to  the 
Parlies  to  this  Agreement; 

Noting  the  substantial  purchases  of  defense 
items  by  Spain  from  the  United  States  and 
the  purchase  of  defense  items  from  Spain  by 
the  United  Slates,  and  recognizing  the 
desirability  of  working  toward  an  equitable 
balance  in  defense  trade  between  the  two 
countries: 

Recognizing  thai  suppliers  in  each  country 
should  be  afforded  the  opportunity  to 
compete,  on  a  reciprocal  basis,  for  the 
procurement  of  defense  products,  equipment, 
materials  and  services,  hereinafter  referred  to 
as  "defense  items  and  services"; 

Seeking  to  improve  the  present  situation 
and  to  strengthen  their  military  capability 
and  economic  position  through  the  mutual 
acquisition  of  standard  or  interoperable 
equipment  and  to  achieve  the  above  aims: 

Enter  into  this  Agreement,  which  sets  out 
the  guiding  principles  governing  mutual 
cooperation  in  research  and  development. 


production,  procuremeni  and  logistic  support 
of  conventional  defense  equipment. 

Article  1 — Principles  Governing  Mutual 
Defense  Cooperation 

1.1.1  Both  Governments  will  lake 
immediate  steps  to  achieve  and  maintain  an 
equitable  balance  in  their  exchanges,  in 
terms  of  the  value  of  contracts  and 
technological  levels,  to  the  maximum 
practicable  extent  consistent  with  their 
national  policies.  An  equitable  balance,  in 
principle,  shall  be  achieved  when  the  two 
Governments  have  implemented  all 
practicable  means  at  their  disposal  to 
maximize  defense  research  and  development 
(R&D)  cooperation  and  reciprocal 
procurement  to  the  extent  compatible  with 
the  nature  of  each  country's  technological 
and  industrial  base. 

1.1.2  Both  Governments  will  make  their 
best  efforts  to  facilitate  defense  R&D 
cooperation,  coproduction  of  defense 
equipment  and  provision  of  opportunities  to 
compete  for  procurement  of  defense  items 
and  services  to  include  systems,  subsystems, 
components,  and  spare  parts  at  all 
technological  levels. 

1.1.3  In  order  to  assess  the  mutual  flow  of 
defense  procurement,  the  Governments  have 
jointly  determined  counting  procedures  which 
are  set  down  in  Annex  1  to  this  Agreement, 
and  which  will  apply  to  all  defense  items  and 
services  purchased  by  them  directly  or 
through  their  respective  industries  under  this 
Agreement.  Defense  items  are  services  and 
those  items  and  services  which  may  be 
procured  utilizing  appropriated  funds  of  the 
United  States  Department  of  Defense  or 
budgeted  funds  of  the  Spanish  Ministry  of 
Defense. 

1.2  The  Governments  will,  consistent  with 
their  relevant  laws  and  regulations,  give  full 
and  prompt  consideration  to  all  requests  for 
cooperative  R&D,  and  to  all  requests  for 
production  and  procurement  which  are 
intended  to  enhance  standardization  and/or 
interoperability  within  the  Atlantic  Alliance. 

1.3  in  the  interests  of  standardization  and 
the  effective  utilization  of  scarce  resources, 
each  Government  shall,  to  the  extent 
possible,  adopt  qualified  defense  items  that 
have  been  developed  or  produced  in  the  other 
country  to  meet  the  requirements  of  the 
Government  of  such  country. 

1.4  Each  Government  shall  from  time  to 
time  notify  the  other  Government  of  defense 
items  that  may  not  be  acquired  by  the 
notifying  Government  from  other  than 
domestic  sources,  as  well  as  those  defense 
items  that  may  be  particularly  suitable  for 
acquisition  by  the  other  Government. 

1.5  Both  Governments  will  provide 
appropriate  policy  guidance  and 
administrative  procedures  within  their 
respective  defense  acquisition  organizations 
to  achieve  and  maintain  the  equitable 
balance  mentioned  in  Article  1.1.1  of  this 
Agreement,  as  well  as  the  other  aims  of  this 
Agreement. 

1.6  Competitive  contracling  procedures 
shall  normally  be  used  in  acquiring  items  of 
defense  equipment  developed  or  produced  in 
each  country  for  use  by  the  other  country's 
defense  establishment. 

1.7  Both  Governments  agree  that 
consistent  with  and  to  the  extent  permitted 


by  national  laws  and  regulations,  mutually 
agreed  implementing  procedures  will 
incorporate  the  following: 

1.7.1  Barriers  to  defense  Industrial 
cooperation  including  those  to  procuremeni 
of  defense  items  developed  or  produced  in 
the  other  country  shall  be  removed. 
Specifically,  offers  or  proposals  of  defense 
items  produced  in  or  defense  services 
provided  by  each  country  will  be  evaluated 
without  applying  price  differentials  under 
"buy  national"  laws  and  regulations,  and 
without  applying  the  cost  of  applicable 
import  duties: 

1.7.2  Each  country  will  give  full 
consideration  to  all  qualified  sources  in  the 
other  country.  In  addition,  each  country  will 
give  full  consideration  to  all  applications  for 
qualification  by  sources  in  the  other  country: 

1.7.3  Offers  or  proposals  will  be  required 
to  satisfy  requirements  of  the  purchaiing 
Government  concerning  performance,  quality, 
delivery  and  costs: 

1.7.4  Provisions  for  duty-free  certificates 
and  related  documentation: 

1.7.5  Arrangements  concerning  quality 
control  and  audits  of  incurred  costs  and  price 
proposals. 

1.8  Both  Governments  will  review  defense 
items  and  services  submitted  as  candidates 
for  their  respective  requirements.  They  will 
indicate  requirements  and  proposed 
purchases  in  a  timely  fashion,  in  accordance 
with  national  regulations,  to  ensure  adequate 
time  for  their  respective  industries  to  qualify 
as  eligible  suppliers  and  to  submit  a  bid  or 
proposal. 

1.9  Technical  Data  Packages  (TDPs)  shall 
not  be  transferred  between  the  two  countries 
without  the  writt^  permission  of  those 
owning  or  controlling  any  associated 
proprietary  rights.  Each  Government  will 
ensure  that  any  TDPs  which  it  may  receive 
from  the  other  are  not  used  for  any  purpose 
other  than  for  the  purpose  of  offering  or 
bidding  on  or  performing  a  prospective 
defense  contract,  without  the  prior  written 
agreement  of  those  owning  or  controlling 
proprietary  rights,  and  that  full  protection 
shall  be  given  to  such  proprietary  rights,  or  to 
any  privileged,  protected,  or  classified  data 
and  information  they  contain. 

1.10.1  Transfers  to  third  parties  of  defense 
articles  or  technical  data  made  available 
under  this  Agreement,  and  of  articles 
produced  with  such  data,  will  be  subject  to 
the  prior  written  agreement  of  the 
Government  that  made  available  the  defense 
articles  or  technical  data,  except  as 
otherwise  provided  in  particular 
arrangements  between  the  two  Governments 
or  in  multilateral  agreements  to  which  both 
Governments  are  parties. 

1.10.2  Each  Government  will  base  its 
decisions  regarding  requests  by  the  other  for 
agreement  to  third  party  transfers  on  its  laws, 
regulations  and  policies.  Each  Government 
will  use  the  same  criteria  for  proposed 
transfers  by  the  other  as  it  uses  for  itself,  and 
will  not  reject,  solely  in  the  pursuit  of  its  own 
national  commercial  advantage,  a  request 
from  the  other  for  a  third  country  transfer  of 
such  defense  articles  or  technical  data. 

1.11     Both  Governments  will  use  their  best 
efforts  to  assist  in  negotiating  licenses. 
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royalties  and  technical  rnformstion 
exchanges  with  their  respective  indintrics  or 
other  owners  of  such  rights.  Consistent  with 
its  laws  and  regulations,  each  Government 
will  make  available  to  the  other  all 
information  necessary  to  implement 
cooperative  arrangements  under  this 
Agreement.  To  the  extent  feasible,  both 
Governments  v.-ill  seek  an  understanding 
with  their  respective  industries  that,  in  the 
interest  of  standardization  and  defense 
industrial  cooperation,  proprietary  rights  in 
defense-relevant  information  and  data  can  be 
transferred  by  appropriate  arrangements 
between  the  industries  of  the  two  countries. 

1.12  Arrangements  and  procedures  will, 
at  the  request  of  the  purchasing  Government, 
be  established  concerning  follow-on  logistic 
support  for  items  of  defense  «quipment 
purchased  pursuant  to  this  Agreement.  Each 
Government  will  make  its  defense  logistic 
systems  and  resources  available  to  the  other 
for  this  purpose  as  required  and  mutually 
agreed. 

1.13  To  the  extent  consistent  with  their 
respective  laws  and  regulations  and  on  the 
basis  of  reciprocity,  each  Government  will 
wittve  its  claims  for  reimbursement  from  the 
other  with  respect  to  nonrecurring  research, 
development,  and  production  costs. 

Article  2 — Implementing  Procedures 

2.1  Both  Goveinmenis  agree  to  create  a 
Joint  United  States-Spanish  Committee  for 
Defense  Industrial  fooperartion  tO'which  they 
will  appoint  representatives  who  will  develop 
terms  of  reference  for  this  Committeeand 
procedures  for  implementing  this  Agreement. 
Such  implementing  procedures  are  included 
in  Annex  1  to  this  Agreement. 

2.2  The  Under  Secretary  of  Defense  for 
Research  and  Engineering  will  be  the 
responsible  authority  in  the  United.States 
Department  of  Defense  for  the  development 
of  implementing  procedures  under  this 
Agreement. 

2.3  The  Director  General  de  Armamento  y 
Mjteriul  of  the  Ministry  of  Defense  will  be 
the  responsible  authority  of  the  Government 
of  Spain  for  the  development  of  implementing 
procedures  under  this  Agreement. 

Article  3 — industry  Participation 

3.1  Implementation  of  this  Agreement  will 
involve  maximum  industrial  participation. 
Notwithstanding  the  governmental 
procedtn'cs  to  factlitele  The  implementation  of 
this  Agreement,  it  will  be  the  basic 
responsibility  of  the  industries  in  each 
countr>'  to  identify  and  advise  their 
Government  of  their  respective  capabilities 
for  cooperation  and  to  carry  out  the 
supporting  actions  to  bring  industrial 
participation  to  consummation. 

3.2  Each  Government  will  be  responsible 
for  calling  to  the  attention  of  its  relevant 
indjHitries  the  besic  understanding  of  this 
Agreempnl  and  the  appropriate  implementing 
guidance.  Both  Governments  will  take  all 
necessary  steps  to  ensure  that  their  industries 
comply  with  the  regulations  pertaining  to 
security  and  to  safeguarding  classified 
information. 

3.3  The  Governments  will  arrange  that 
their  respective  defense  acquisition 
organizations  are  made  familiar  with  the 
principles  and  tjbjectives  of  this  Agreement, 


and  will  assist  sources  in  the  other  country  to 
obtain  information  concerning  proposed 
purchases,  necessary  qualifications  and 
appropriate  documentation. 

3.4    To  encourage  the  exchange  of 
information  in  accordance  with  the  purpose 
of  this  Agreement,  each  Government  will, 
pursuant  to  its  national  laws  and  regulations, 
take  action  to  facilitate  participation  by 
properly  cleared  officials  and  representatives 
of  the  other  country  fn  informational 
symposia,  program  briefings  and  prebid 
conferences,  as  well  as  access  to  publications 
and  visits  to  installations. 

Article  4 — Security 

41     Security  arrangements  under  this 
Agreement  will  be  subject  to  any  subsequent 
security  agreements  entered  into  by  flie 
Governments.  Until  such  security 
arrangements  are  agreed,  the  following 
provisions  will  apply: 

4.1.1  To  the  extent  thai  any  items,  plans, 
specifications,  or  information  furnished  in 
conr»ection  with  the  implementation  of  this 
Agreement  are  classified  by  the  furnishing 
Government  for  security  purposes,  the  other 
Government  shall  maintain  a  similar 
classification  and  employ  security  measures 
equivalent  to  those  employed  by  the 
classifying  Government. 

4.1.2  Information  provided  by  either 
Government  to  the  other  on  condition  that  it 
remain  confidential  shall  either  remain  in  its 
original  classification  or  t>e  assigned  a 
classification  that  ensures  protection  against 
disclosure  equivalent  to  that  required  by  the 
other  Government.  To  assist  in  providing  the 
desired  protection,  each  Government  will 
mark  such  information  furnished  with  a 
legend  indicating  the  origin  of  the 
information,  that  the  information  relates  to 
this  Agreement,  and  that  the  information  is 
furnished  in  coirfidence. 

4.1.3  Each  Government  will  permit 
security  experts  of  the  other  Government  to 
make  periodic  visits  to  its  territory,  when  it  is 
mutually  convenient,  to  discuss  with  its 
security  authorities  its  prtjcedures  and 
facilities  for  the  protection  of  classified 
military  information  furnished  to  it  by  the 
other  Govemment.£ach  Government  will 
assist  such  experts  in  determining  whether 
such  information  provided  to  it  by  the  other 
Government  is  being  adequately  protected. 

4.1.4  The.  recipient  Covemment  will 
investigate  all  cases  in  which  it  is  known  or 
there  are  grounds  for  suspecting  that 
classified  military  information  from  the 
originating  Government  has  b'jc'n  lost  or 
disclosed  to  unauthorized  persons.  The 
recipient  Government  shall  also  promptly 
and  fully  inform  the  originating  Government 
of  the  details  of  any  such  occurrences,  and  of 
the  final  results  of  the  investigation  and 
corrective  action  taken  to  preclude 
recurrences. 

Article  5-^efense  Production  Projects 

5.1    The  Government  of  the  United  States 
shall  use  its  best  efforts  to  furnish  the 
Government  of  Spain  such  assistance  as  may 
be  mutually  agreed  upon  in  light  of  the 
letter's  priorities  for  the  development, 
production,  maintenance,  repair  and  overhaul 
of  Spanish  defense  equipment  and  materials, 
including  arms  and  ammunition. 


5.2  As  a  contribution  to  increasing  the 
productive  capacity  of  the  Spanish  military 
industry,  defense  production  projects  siiall  be 
designated  by  mutual  agreement.  A  list  of 
those  projects  under  consideration  shall  be 
developed  as  soon  as  feasible:  this  list  shall 
become  part  of  this  Agreement.  Each 
Government  shall  from  time  to  time  notify  the 
Other  of  defense  industrial  cooperation 
projects  it  considers  particularly  suitable  for 
addition  to  the  list.  T>>e9e  projects  may  be 
carried  out  by  Spain  alone,  or  as  cooperative 
joint  production  projects  by  Spain  end  the 
United  States,  or  as  multilateral  projects  with 
the  participation  of  one  or  more  NATO 
countries  as  mutual^  agreed. 

5.3  The  Government  of  the  United  States 
will  provide  to  the  Government  of  Spain,  or 
will  assist  the  Government  of  Spain  to  obtain: 
wherever  possible  at  no  cost,  or  on  terms  no 
less  favorable  then  those  extended  by  the 
Government  of  the  United  States  to  other 
NATO  countries,  the  industrial  property 
rights  requested  by  the  Government  of  Spain 
to  develop  its  own  defense  production  or  to 
promote  standardization  and  interoperability 
of  equipment  manufactured  in  Spain  with 
that  of  the  United  States,  and  with  other 
members  of  the  NATO  Alliance. 

5.4  In  accordance  with  the  objectives  set 
forth  in  Article  1.1.1  of  this  Agreement  and 
the  other  goals  of  this  Agreement,  the 
Governments  may  enter  into  specific 
Goverament-'to-Govemment  or  Govemment- 
to-industry  agreements  for  cooperation  in 
developing,  producing,  coproducing  or 
procuring  defense  items. 

Article  d^Administration 

6.1  The  United  States-Spanish  Joint 
Committee  for  Defense  Industrial 
Cooperation  will  be  co-chaired  by  the 
authorities  referred  to  in  Article  2^jf  this 
Agreement,  or  their  designated 
representatives.  The  Committee  will  meet  as 
agreed  at  the  request  of  either  Government, 
but  a  mimimum  of  once  a  year  to  review 
progress  in  implementing  this  Agreement.  It 
will  discuss  the  research,  development, 
production,  procuremeitt  and  logistics -suppor 
needs  of  each  country  and  the  likely  areas  of 
cooperation;  develop  the  list  of  defense 
industrial  cooperation  projects  mentioned  in 
Article  5.2  of  this  Agreement;  agree  to  the 
basis  of  end  keep  tmdcr  review  the  Tmancial 
statement  referred  to  in  Article  63  of  this 
Agreement;  and  consider  any  other  matters 
relevant  to  this  Agreement. 

6.2  Each  Government  will  designate 
points  of  contact  in  the  Ministry /Diepartment 
of  Defense  level,  in  each  purchasing  Service/ 
Agency  under  the  Ministry /Department  of 
Defense,  and  with  other  Government 
Departments  and  Agencies  as  appropriate. 

6.3  An  annual  United  States-Spanish 
statement  of  the  current  balance  and  long- 
term  trends  of  R&D  cooperation,  production, 
and  purchases  between  the  two  countries 
will  be  prepared  on  a  basis  to  be  mutually 
agreed. 

Article  7 — Effect  ofTermination 

7.1     Notwithstanding  the  expiration  of 
termination  of  this  Agreement,  any  contract 
entered  into  consistent  with  the  terms  of  this 
Agreement  will  continue  in  effect,  unless  the 
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i contract  is  terminated  in  accordance  with  its 
own  terms. 
7.2    Articles  1.9. 1.10  and  Article  4  of  this 
Agreement  will  continue  in  full  force  and 
effect  after,  and  notwithstanding  the 
expiration  or  termination  of  this  Agreement. 
Article  8 — Entry  into  Force 

8.1  This  Agreement,  including  its 
Annexes,  nvill  enter  into  force  and  remain  in 
force  in  accordance  with  the  provisions  of 
Article  Six  of  the  Agreement  on  Friendship. 
Defense  and  Cooperation. 

8.2  Supplementary  protocols  which  may 
be  negotiated  by  the  responsible  officials  and 
approved  by  the  appropriate  Government 
authorities  will  be  incorporated  in  this 
Agreement  and  made  an  integral  part  thereof. 

Done  in  Madrid,  this  2nd  day  of  July.  1982. 
in  duplicate,  in  the  English  and  Spanish 
languages,  both  texts  being  equally  authentic. 

For  the  United  States  of  America. 


For  the  Kingdom  of  Spain. 


Complementary  Agreement  Four— Defense 
Industrial  Cooperation 

Annex  I— Principles  Governing 
Implementation 

Article  1 — Introduction 

This  Annex  sets  forth  the  procedures 
agreed  upon  by  the  Governments  of  the 
United  Slates  and  Spain  to  implement 
Complementary  Agreement  Four,  hereinafter 
referred  to  as  "The  Agreement."  to  the 
Agreement  on  Friendship.  Defense  and 
Cooperation  between  the  two  countries. 
Article  2— Major  Principles 

2.1  Each  Government  will  consider  for  its 
defense  requirements  qualified  defense  items 
and  services  developed  or  produced  in  the 
other  country. 

2.2  The  responsible  Government 
authorities  in  each  country  will  assist  sources 
in  the  other  country  to  obtain  appropriate 
information  concerning; 

2.2.1  Plans  and  programs  for  research, 
development,  production  and  acquisition  of 
defense  items  and  services. 

2.2.2  Requirements  for  the  qualification  of 
sources. 

2.2.3  Specifications  and  quality  assurance 
standards. 

Both  Governments  will  respond  promptly 
to  requests  for  information  that  comply  with 
their  respective  regulations  and  procedures. 
However,  notwithstanding  the  governmental 
procedures  established  to  facilitate  the 
Agreement,  it  will  be  the  responsibility  of 
Government  and/or  industry  representatives 
in  each  country  to  acquire  information 
concerning  the  other  country's  research, 
development  and  procurement  plans  and  to 
respond  to  solicitations  in  accordance  with 
the  prescribed  acquisition  regulations  and 
procedures  of  the  purchasing  country. 
Article  3 — Actions 

3.1     Both  Governments  will  review  and. 
where  considered  necessary,  revise  policies, 
procedures  and  regulations  to  ensure  that  the 
principles  and  objectives  of  the  Agreement, 
which  are  intended  to  be  compatible  with  the 
broad  aims  of  NATO  standardization  and 


interoperability,  are  taken  into  account. 
Recognizing  that  factors  such  as  delivery 
date  requirements  for  supplies,  the  interests 
of  security,  and  the  timely  conduct  of  the 
contracting  process  must  be  considered,  both 
Governments  agree  that  the  following 
measures  will  be  taken  to  ensure  free  and  full 
competition  for  the  award  of  contracts: 

3.1.1     Ensure  that,  as  a  minimum,  the 
following  entities  are  familiar  with  the 
principles,  objectives  and  terms  of  the 
Agreement: 

—Their  respective  defense  planning, 
programming,  and  contracting  offices. 

—Their  respective  offices  responsible  for 
defense  imports  and  exports. 

—Their  respective  agencies  and  industries 
responsible  for  the  research,  development, 
and  production  of  defense  items  and/or 
services. 

3.1.2  Ensure  that,  consistent  with  national 
laws  and  regulations,  offers  of  defense  items 
developed  and/or  produced  in  the  other 
country  will  be  evaluated  without  applying  to 
such  offers  either  price  differentials  under 
"buy-national"  laws  and  regulations  or  the 
cost  of  import  duties. 

3.1.3  Consistent  with  national  laws  and 
regulations,  provisions  will  be  made  for  duty- 
free entry  certificates  and  related 
documentation. 

3.1.4  Assist  industries  in  their  respective 
countries  to  advise  the  other  Government  of 
their  capabilities,  and  assist  such  industries 
in  carrying  out  the  supporting  actions  to 
maximize  industrial  participation  in  the 
implementation  of  the  Agreement. 

3.1.5  Consider  defense  items  and  services 
offered  by  the  Government  or  industry  of  the 
other  country  as  candidates  for  their 
respective  requirements.  Identify  specific 
requirements  and  proposed  purchases  to  the 
other  country  in  a  timely  fashion  to  ensure 
that  agencies  and  industries  of  such  country 
are  afforded  adequate  time  to  be  able  to 
participate  in  the  research,  development, 
production,  and  procurement  processes. 

3.1.6  Use  their  best  efforts  to  assist  in 
negotiating  licenses,  royalties,  and  technical 
information  exchanges  among  their 
respective  industries,  and  research  and 
development  institutes. 

3.1.7  Permit  the  sale  of  defense  equipment 
produced  under  license,  coproduction 
agreements  and/or  joint  development 
projects  to  allied  countries  and  to  appropriate 
third  countries,  subject  to  the  policy  outlined 
in  Article  1.10  of  the  Agreement.  Each 
agreement  for  a  joint  development  or 
coproduction  will  address  transfers  of  items 
or  technology  to  allied  or  third  countries. 

3.1.8  Ensure  that  those  items  and  services 
excluded  from  consideration  under  the 
Agreement  for  reasons  of  protecting  national 
requirements,  such  as  the  maintenance  of  a 
defense  mobilization  base,  are  limited  to  a 
small  percentage  of  total  annual  defense 
acquisition  spending.  Such  items  and 
services,  together  with  those  that  must  be 
excluded  from  consideration  under  the 
Agreement  because  of  legally  imposed 
restrictions  on  acquisition  from  non-national 
sources,  will  be  identified  as  soon  as  possible 
by  the  Department  of  Defense  as  well  as  by 
the  Ministry  of  Defense.  Lists  of  these  items 
and  services  will  be  prepared  and  kept  under 
review  at  this  level. 


3.1.9    Pursuant  to  its  national  laws  and 
regulations,  facilitate  arrangements  for  visits 
by  properly  cleared  Government  officials  and 
industry  representatives  of  the  other  country 
to  explore  and  actively  promote  cooperation 
possibilities  for  research,  development, 
production,  procurement  and  logistic  support 
of  defense  equipment. 

3.2    Both  Governments  will  ensure  that 
their  respective  actions  under  the  Agreement 
in  working  toward  an  equitable  balance  in 
defense  trade,  take  into  consideration  the 
level  of  technology  involved  as  well  as  the 
contractual  value  of  the  items  being 
purchased. 

Article  4 — Counting  Procedures 

4.1     The  purchases  and  other  transactions 
to  be  counted  against  the  goals  of  the 
Agreement  will  be  identified  jointly  by  the 
Department  of  Defense  and  Ministry  of 
Defense.  In  principle,  all  defense  items  and 
services  purchased  by  the  Department  of 
Defense  or  Ministry  of  Defense  from  the  other 
country  will  be  counted  as  long  as  such 
purchases  meet  the  following  criteria: 

4.1.1  Direct  purchases  by  the  Department 
of  Defense  or  Ministry  of  Defense,  including 
their  respective  agencies,  one  from  the  other. 

4.1.2  Purchases  by  either  the  Department 
of  Defense  of  Ministry  of  Defense  from  the 
industry  of  the  other  country.  When  such 
purchases  involve  offset  agreements  between 
the  Government  of  either  country  and  the 
industry  of  the  other  country,  the  amount  of 
such  offset  shall  be  applied  in  calculating  the 
balance. 

4.1.3  Purchases  by  industry  from  the 
Government  or  industry  of  the  other  country 
in  the  framework  of  Government  defense 
contracts. 

4.1.4  Purchases  by  a  third  country 
government  from  the  Government  of  the 
United  Slates  or  the  Government  of  Spain  or 
the  industry  of  either  country  when  either  of 
the  following  circumstances  occur: 

—The  sale  requires  the  prior  agreement  of 
the  non-vendor  Government. 

—The  sale  is  a  direct  result  of  the 
promotional  efforts  by  the  Government  or 
industry  of  the  non-vendor  country,  which 
fact  has  been  previously  acknowledged  and 
agreed  by  the  vendor  party. 

4.1.5  Acquisitions  by  either  country  of 
defense  items  or  services  resulting  from 
projects  jointly  funded  by  both  countries. 

4.1.6  License  fees,  royalties  and  other 
associated  income  resulting  from  orders 
placed  by  the  Department  of  Defense  or  the 
Ministry  of  Defense  and/or  industry  in  one 
country  with  a  licensed  company  in  the  other 
country:  or  in  Department  of  Defense- 
Ministry  of  Defense  transactions. 

4.1.7  Transfers  of  technology,  and 
production,  testing  and  quality  control 
equipment  required  to  achieve  the  goals  of 
the  Agreement. 

4.1.8  Contributions  by  one  country  in 
research,  development  and  demonstration 
programs  in  the  other  country  that  have  been 
agreed  by  both  Governments. 

4.1.9  Purchases  of  non-defense  items  an  I 
services  by  the  government  or  industry  of 
either  country  from  the  Government  or 
industry  of  the  other,  provided  that  both 
Governments  agree  that  any  particular 
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purchase  is  to  be  counted  against  the  goals  of 
the  Agreement. 

4.2  The  following  transactions  will  not  be 
counted: 

4.2.1  Maintenance  and  logistic  support 
activities  in  either  country  under  contracts  in 
effect  before  the  effective  date  of  the 
Agreement. 

4.2.2  Any  transaction  being  carried  out 
under  contracts  and  agreements  in  effect 
before  ihe  effective  date  of  the  Agreement. 

4.2.3  Operational  expenses  of  either 
Government  to  achieve  the  goals  of  the 
Agreement. 

4.3  Transactions  listed  in  Article  4.1  of 
this  Annex,  and  any  others  that  both 
Governments  agree,  will  be  credited  in  th6 
following  manner: 

4.3.1  At  the  value  of  the  contract  on  its 
effective  date. 

4.3.2  Purchases  by  third  countries  of 
defense  items  or  services  from  the 
Government  of  the  United  States  or  the 
Government  of  Spain  or  the. industry  of  either 
country  as  described  in  Article  4.1.4  of  this 
Annex,  will  be  credited  as  a'  sale  by  the  non- 
vendor  country,  as  follows: 

— When  authorization  by  the  non-vendor 
Government  is  required;  only  the  value  of  the 
ilcm(8)  directly  related  to  the  authorization 
will  be  credited. 

— When  the  sale  is  the  direct  result  of 
promotional  efforts  by  the  Government  or 
industry  of  the  non-vendor  country;  only  the 
value  of  parts,  subassemblies,  assemblies, 
equipment  and  services  supplied  by  either 
the  Government  of  the  United  States  or  the 
Government  of  Spain  or  their  respective 
industries  will  be  credited. 

4.4  The  following  transactions  will  be 
credited  in  the  manner  and  amounts  agreed 
by  both  Governments: 

— License  fees,  royalties,  and  any  other 
income  resulting  from  transfers  of  technology, 
and  production,  testing  and  quality  control 
equipment  between  both  countries. 

— Orders  placed  by  the  Department  of 
Defense  or  the  Ministry  of  Defense  and/or 
industry  in  one  country  with  a  licensed 
company  in  the  other  country,  or  from 
Department  of  Defense-Ministry  of  Defense 
transactions. 

— Contributions  by  one  country  in 
research,  development  and  demonstration 
programs  in  the  other  country. 

4.5  Transactions  will  be  credited 
according  to  the  exchange  rate  of  the 
respective  currencies  on  the  effective  dale  of 
the  transaction. 

4.6  Each  Government  will  prepare  an 
annual  counting  report.  These  reports  will 
summarize  the  data  counted  pursuant  to  each 
of  the  categories  above.  Supporting  data  for 
each  category  included  in  the  summary  will 
indicate  the  item  supplied,  the  parties  to  the 
transaction,  transaction  date,  and  credited 
value.  Both  Governments  will  exchange  the 
summary  reports  and  supporting  data 
sufficiently  in  advance  of  the  annual  meeting 
to  permit  review  and  coinment  or  agreement 
by  the  other  at  least  two'i2)  weeks  prior  to 
the  meeting.  Any  disagreement  concerning 
the  reports  will  be  settled  by  the  Joint 
Committee  established  pursuant  to  Article  2.1 
of  the  Agreement. 


Article  5— Administration 

5.1  Each  Government  will  designate 
points  of  contact  at  their  respective  Ministry/ 
Department  of  Defense  levels,  8s  well  as 
within  other  relevant  departments  and 
agencies,  for  the  purpose  of  carrying  out 
those  actions  necessary  to  implement  the 
Agreement. 

5.2  The  Joint  Committee  for  Defense 
Industrial  Cooperation  will  be  responsible  for 
the  general  administration  of  the  Agreement. 
Its  terms  of  reference  are  contained  in  Annex 
2  to  the  Agreement. 

5.3  Quality  assurance  procedures  outlined 
in  STANAGS  4107  and  4108  will  apply,  unless 
other  provisions  are  mutually  agreed  to  on 
any  specific  contract.  Reimbursement  for 
8er\'ices  provided  shall  be  afforded  in 
accordance  with  the  national  laws  aild 
regulations  of  each  country. 

T-213    Turkey  Memorandum  of 
Understanding 

Supplementary  Agreement  Number  2 
Between  the  Governments  of  the  United 
States  of  America  and  of  the  Republic  of 
Turkey  on  Defense  Industrial  Cooperation 

The  Govemment-of  the  United  States  of 
America  and  of  the  Republic  of  Turkey. 

Desiring  to  strengthen  their  respective 
defense  capabilities  as  well  as  those  of  the 
North  Atlantic  Alliance  as  a  whole  through 
efficient  cooperation  in  the  fields  of  research, 
development,  production,  procurement  and 
logistic  support. 

Recognizing  that  increased  defense 
production  capability  is  an  integral  part  of  a 
strong  defense  effort. 

Having  regard  to  the  fact  that  an  essential 
security  relationship  is  supported  by 
harmonious  economic  relations. 

Bearing  in  mind  the  increasing  impact  of 
the  economy  and  the  application  of  new 
technologies  on  defense  matters. 

Taking  into  consideration  the  efforts  of  the 
NATO  countries  to  develop  and  maintain  an 
advanced  industrial  and  technological 
capability  and  to  achieve  a  more  rational  use 
of  available  resources,  the  standardization 
and  interoperability  of  equipment  and 
services,  increased  exchange  of  information, 
and  better  coordinated  procurement  policies, 
have  agreed  as  follows: 

Article  I 

1.  The  Government  of  the  United  States  of 
America  and  the  Government  of  the  Republic 
of  Turkey  will  cooperate  in  order  to  increase 
their  defense  equipment  production  and 
maintenance  capabilities  and  to  enable  their 
armed  forces  to  acquire  more  economically 
and  efficiently  modem  armaments  and 
equipment  needed  for  self  and  common 
defense. 

2.  To  this  end.  both  Governments  will  seek 
to  facilitate  the  mutual  flow  of  defense 
procurement  and  technological  know-how  in 
the  field  of  defense.  They  will  also  seek  to 
provide  opportunities  to  compete  for 
procurement  of  defense  equipment  and 
services  and  to  promote  and  faciliate  the 
coproduction- of  defense. equipment  and 
cooperation  in  defense  research  and 
development  and  -to  expand  programs  of  data 
exchange  in  defense  technologies. 


3.  This  Supplementary  Agreement  covers 
areas  of  possible  bilateral  cooperation  in 
research.  de\-elopment.  production, 
procurement  and  logistic  support  of 
conventional  defense  equipment.  Measures 
taken  under  this  Supplementary  Agreement 
shall  complement  or  be  consistent  with  the 
work  of  the  Conference  of  ^)ation^l 
Armament  Directors  (CNAO),  the 
Independent  European  Program  Croup 
(lEPG),  and  the  Senior  NATO  Logisticians 
Conference  (SNLC).  They  therefore  agree 
that,  in  the  event  of  a  possible  conflict 
between  agreements  entered  into  between 
the  lEPG  and  the  Government  of  the  United 
States,  and  this  Supplementary  Agreement, 
the  Parties  hereto  will  consult  with  a  view  of 
amending  this  Agreement. 

4.  The  two  Governments  will,  consistent 
with  their  relevant  laws  and  regulations,  give 
the  fullest  consideration  to  all  requests  for 
cooperative  research  and  development,  and 
to  all  requests  for  production  and 
procurement  intended  to  enhance  the 
standardization  and/or  interoperability  of 
equipment  and  services  within  the  Alliance. 

5.  Each  Government  shall  normally  use 
competitive  contracting  procedures  in 
acquiring  items  of  defense  equipment 
devefoped  or  produced  in  the  other's  country. 

6.  The  two  Govemmerfts  shall  agree  upon 
detailed  procedures  lo  implement  this 
Agreement.  These  procedures  will 
incorporate  the  following: 

A.  Offers  or  pro[>osals  will  be  evaluated 
without  applying  price  differentials  under 
"Buy  National"  laws  and  regulations  and 
without  applying  Ihe  cost  of  import  duties; 

B.  Full  consideration  will  be  given  to  all 
qualified  industrial  and  governmental 
resources  in  each  country; 

C.  Offers  or  proposals  will  be  required  lo 
satisfy  the  applicable  requirements  of  the 
purchasing  Government  for  performance 
quality,  delivery  and  costs. 

7.  Any  item  to  be  excluded  from 
consideration  of  reciprocal  defense 
procurement  under  this  Supplementary 
Agreement  for  reasons  of  protecting  national 
defense  requirements  should  be  identified  as 
soon  as  possible  in  lists  drawn  up  by  the 
Turkish  Ministry  of  National  Defense  and  the 
Office  of  the  U.S.  Secretary  of  Defense  for 
their  respective  countries.  These  lists  will  be 
kept  under  review  and  may  be  modified  only 
at  this  level. 

8.  Each  Government  will  ensure  that 
Technical  Data  Packages  (TOP's)  made 
available  under  this  Supplementary 
Agreement  are  not  used  for  any  purpose 
other  than  for  bidding  on  and  performing  a 
prospective  defense  contract,  without  the 
prior  agreement  of  those  owning  or 
controlling  proprietary  rights  and  that  full 
protection  shall  be  given  to  such  proprietary 
rights,  or  to  any  privileged,  protected,  or 
classified  data  and  information  contained  in 
TDPs.  In  no  event  shall  the  TDP's  be 
transferred  to  a  third  country  or  any  other 
transferee  without  the  prior  virritten  consent 
of  the  originating  Government.  • 

9.  Third  party  transfer  of  defense  articles  or 
technical  data  made  aveilebleunderthis 
Supplementary  Agreement  and  of  defense 
articles  produced  with  such  data  will  be 
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subiect  to  the  agreement  of  the  CoverniRent 
that  made  available  the  defense  articles  or 
technical  data,  except  a*  otherwise  agreed. 

10.  At  the  request  of  the  purchasing 
Covenuueat.  arrange menls  and  procedures 
win  be  pstablighed  concemtng  foUow-oo 
logistic  support  for  items  of  defense 
eqfuipment  purchased  pursuant  to  this 
Supplementary  Agreement.  Both 
Covemments  will  make  their  defense  logistic 
systems  and  resources  available  for  this 
purpose  as  required  and  mutoaily  agreed. 
Article  U 

1.  The  Government  of  the  United  States 
wHf  fumish  the  Government  of  the  Republic 
of  Ttirkey  such  assistance  as  may  be 
mntnally  agreed  upon  in  light  of  the  lafter's 
priorities  for  the  pioduclion.  maintenance, 
repair  and  overhaul  of  defense  equipment 
and  materfaFs,  rnclnding  arms  and 
aramtimtion. 

2.  Mvtoany  agreed  defense  production 
projects  will  be  designed  to  constitute  an 
increment  to  the  prodwction  capabilitres  of 
Turfcisli  indnstry.  Such  projects  may  be 
carried  eut  sdeiy  by  Turkey,  as  joint  United 
States-Turkish  projects  of  coordinated 
production,  or  as  mohHaterai  projects  with 
the  partictpatiofl  of  other  NATO  and  friendly 
countries. 

Article  HI 

Each  Covenunent  will  permit  the 
importation  and  exportation,  free  from 
customs  duties  and  taxes  or  sinular  charges, 
of  equipment  aitd  OMterials  sent  to  its 
country  for  mamtenance,  repair  or  overhaul 
pursuant  to  this  AgreemeuL 

Article  rV 

1.  The  Covemmenf  of  the  United  States 
will  provide  to  the  Government  of  the 
Republic  of  Turkey,  or  assist  the  Government 
of  the  Repobfic  of  Turkey  in  obtaining 
wherever  possible  at  no  cost,  or,  on  terms  no 
less  favorable  than  those  extended  by  the 
Government  of  the  Umted  States  to  any  other 
NATO  country,  industrial  property  rights  for 
the  purpose  of  promoting  the  defense 
equipment  production  and  enhancing  the 
rationalisation,  standardization  and 
interoperability  of  equipment  and  services  of 
the  NATO  Alliance. 

2.  The  Government  of  the  United  States 
win  waive  its  reimborsement  claims  from  the 
Goremment  of  the  Republic  of  Turkey,  fb  the 
extent  possible  and  on  a  reciprocal  basis, 
with  respect  to  research  and  development 
costs  and  non-recurring  production  costs. 

Article  V 

1.  Each  Covemment  will  call  this 
Supplementary  Agreement  to  the  attention  of 
relevant  industries  within  its  territory  and 
will  provide  appropriate  implementing 
guidance.  Both  Governments  will  take  all 
necessary  steps  to  ensure  that  industries 
comply  with  regulations  pertaining  to 
security  and  to  the  safeguarding  of  classified 
information. 

2.  Implementation  of  this  Supplementary 
Agreement  will  involve  full  industrial 
participation.  Accordingly,  the  Governments 
will  inform  their  respective  procurement  and 
requirements  offices  of  the  principles  and 
objectives  of  this  Supplementary  Agreement. 


Article  VI 

1.  To  the  extent  that  any  items,  plans, 
specifications,  or  information  furnished  in 
connection  with  the  implementation  of  this 
Supplementary  Agreement  are  classified  by 
the  fumishing  Covenunent  for  security 
purposes,  the  other  Govemtnent  shall 
maintain  a  similar  classification  and  employ 
security  measures  equivalent  to  those 
employed  by  the  classifying  Government. 

Z  tnformation  provided  by  either 
Covemment  to  the  other  on  condition  that  it 
remain  confidential  shall  either  remain  in  its 
ori^a\  classrficalion,  or  be  assigned  a 
classrficalion  that  ensures  protection  against 
disclosure  equivalent  to  that  required  by  the 
other  Government.  To  assist  in  providing  the 
desired  protection,  each  Government  will 
mark  snch  mformation  furnished  with  a 
legend  indicating  the  origin  of  the 
information,  Ibal  the  infonnation  relates  to 
this  Supplementary  Agreement,  and  that  the 
information  is  furnished  in  confidence. 
Article  Vy 

This  Agreement  shall  be  implenrented  in 
accordance  with  mutually  agreed  programs. 
To  this  end.  the  two  Governments,  acting 
through  their  competent  authorities  will  enter 
into  implementing  agreements.  The  two 
Governments  will  seek  ways  to  implement 
these  programs  and  projects,  identified  in  an 
Annex  to  this  Agreement,  at  the  lowest 
possible  cost  to  Turkey. 

Article  VIII 

1.  This  SupplefDenlary  Agreement  shall 
have  an  initial  term  of  five  years,  and  shall 
remain  in  force  from  year  to  year  thereafter 
unless  terminated.  The  Agreement  shall  be 
terminated  at  the  end  of  its  initial  term  or  of 
an  annual  extension  if  either  Party  gives  the 
other  Party  written  notice  of  its  interri  to 
terminate  it  al  least  90  days  prior  to  the  end 
of  the  term. 

2.  Should  disagreement  arise  from  the 
interpretation  or  implementation  of  this 
Agreement,  the  Parties  shall  consult  in  order 
to  resolve  the  matter  promptly. 

3.  Either  Party  may  propose  in  writing  the 
revision  or  amendment  of  this  Agreement.  In 
such  a  case,  consultations  shall  begin 
immediately.  If  no  result  is  reached  in  three 
months,  either  Party  may  terminate  the 
Agreement  upon  30  days  notice  In  writing. 

Article  IX 

Should  the  implementation  of  the  contracts 
signed  within  the  framework  of  this 
Supplementary  Agreement  not  be  completed 
at  the  time  the  present  Agreement  is 
terminated,  provisioas  of  this  Agreement 
shall  continue  to  cover  said  contracts  until 
they  are  completed.  Should  this  Agreement 
be  terminated.  Article  L  Paragraphs  8  and  9, 
Articles  VI  will  continue  in  force  for  those 
materials  and  data  which  were  provided 
during  the  life  of  the  Agreement 

Article  X 

Done  at  Ankara  in  duplicate,  in  the  English 
and  Turkish  languages,  each  of  whidi  shall 
be  equally  authentic,  on  this  29th  day  of 
March  1980. 


For  the  Corvemment  of  the  United  States  of 
America. 

James  W.  Spain. 

Ambassador  of  the  United  States  of  America. 

For  the  Covemment  of  the  Republic  of 
Turkey. 

Ilayretlin  Erkmen. 

Minister  of  Foreign  Affairs. 

Annex  to  Sapptementary  Agreement  Number 
2  Between  the  Goreramerfts  of  the  United 
Stales  of  America  and  the  Repablk  of  Turkey 
on  Defense  Industrial  Cooperation 

Pl°ojects  presently  under  consideration: 

A.  Production  of  Anti-Armor  Ammunilion. 
A  separate  production  line  is  required  to 

manufacture  armor  piercing  ammunition.  The 
objective  of  this  project  is  to  gain  the 
capability  of  producing  hollow-charge  and 
hard-core  ammunition  for  existing  weapons 
in  the  Turkish  Armed  Forces  and  for  more 
modem  types  of  weapons. 

B.  Prodaciion  of  Fuses. 

New  fadhties  are  required  to  produce 
various  types  of  fuses.  The  objective  of  this 
project  is  to  increase  existing  production 
capability  by  obtaining  new  technology  and 
equipment  to  produce  fuses  for  artillery 
ammunition,  rocket  and  missile  warheads, 
and  various  bombs  and  mines. 

C  Production  ofPropeJlant  Powders  and 
Explosives. 

An  increase  in  production  capacity  of 
propeilant  powders  is  requbed.  The  objective 
of  this  project  is  to  produce  various  kinds  of 
propeilant  powders  and  high  explosives  to 
support  artiHery  ammunition  and  rocket 
wariiead  prodrrctron  programs. 

D.  Production  of  Various  Kinds  of  Rockets. 
The  existing  manufacturing  facilities  are 

required  to  be  supplemented  by  equipment 
and  production  know-how  in  order  to 
produce  various  kinds  of  rockets.  The 
objective  of  this  ptDfect  is  to  manufacture 
and  supply  rocket-type  ammunilion  and 
rocket-asststed  equipment  for  the 
requirements  of  the  Turkish  Army. 

E.  improvement  of  Aircraft  Rebuild 
Capabilities  and  Improvements  of  Facilities. 

In  order  to  nnprove  the  rebuild  capability 
of  existing  aircraft  in  the  Turkish  Air  Force, 
the  development  of  plans  and  programs  is 
required.  The  objective  of  this  project  is  to  be 
a  complete  and  self-sufficient  rebuild 
capability  of  engine,  body,  avionics  and  ether 
electronic  equipment  for  the  existing  aircraft, 
including  F-4  Pbantoana. 

F.  Building  a  Modern  Frigate  and 
Improvement  of  Overhmtling  Capohifity. 

The  program  of  building  a  modern  frigate 
suitable  for  Tarkish  Navy  requirements  is  to 
be  {wrsoed.  in  parallel  with  the  constmction 
activity  the  overhauling  capability  of  Gokuk 
shipyard  is  to  be  improved. 

G.  Tank  Upgrading  Program. 

The  objective  of  this  project  is  to  convert 
existing  M4a  tanks  into  M48A3  and/or 
M4aAS  versions.  Including  Turkish 
production  of  various  primary  components. 
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Supplementary  Agreement  Number  3 
Between  the  Governments  of  the  United 
Stales  of  America  and  of  the  Republic  of 
Turkey  on  Installations 

Article  I 

1.  Pursuant  to  Article  V  of  the  Agreement 
for  Cooperation  on  Defense  and  Economy 
between  the  Governments  of  the  United 
States  of  America  and  of  the  Republic  of 
Turkey,  the  Government  of  the  Republic  of 
Turkey  authorizes  the  Covemment  of  the 
United  States  to  participate  in  joint  defense 
measures  at  the  following  Turkish  Armed 
Forces  Installations: 

— Sinop  (electromagnetic  monitoring). 

— Pirinclik  (radar  warning  space 
monitoring). 

— Incirlik  (air  operations  and  suppori). 

— Yamanlar  (Izmir),  Sahintepe  (Gemlik). 
Elmadag  (Ankara).  Karatas  (Adana), 
Mahmurdag  (Samsun),  Alemdag  (Istanbul), 
and  Kurecik  (Malatya)  (nodal 
communications  sites). 

— Belbasi  (seismic  data  collection). 

— Kargiiburun  (radio  navigation). 

2.  The  Covemment  of  the  Republic  of 
Turkey  also  authorizes  United  States 
administrative  and  support  organizations  and 
activities  outside  the  installations.  Such 
organizations  and  activities  shall  be  subject 
to  the  relevant  provisions  of  this  Agreement. 

3.  Where  necessary,  requirements  specified 
in  this  Supplementary  Agreement  shall  be 
elaborated  in  appropriate  implementing 
agreements. 

Article  II 

1.  Technical  operations  and  maintenance 
services  at  the  installations  where  the 
primary  purpose  is  intelligence  collection, 
nodal  communications  or  radio  navigation 
shall  be  carried  out  jointly  by  Turkish  and 
United  Slates  personnel.  The  modalities  of 
this  cooperation,  including  the  distribution  of 
manpower  spaces  for  assignment  by  each 
Party  and  training  requirement  for  Turkish 
personnel,  shall  be  determined  jointly  by 
appropriate  authorities  of  the  two 
Governments.  For  the  purposes  of  this 
cooperation,  the  Government  of  the  United 
States  shall  provide  access  to  appropriate 
training  for  Turkish  personnel. 

2.  All  intelligence  information,  including 
raw  data,  produced  at  intelligence  collection 
installations  in  the  Republic  of  Turkey  shall 
be  shared  by  the  two  Governments  in 
accordance  with  arrangements  determined 
jointly  by  the  competent  technical  authorities 
of  the  two  Governments. 

3.  Mutually  agreed  arrangements  shall  be 
established  to  enhance  Turi(ish  Armed 
Forces'  utilization  of  the  capability  of  the 
Defense  Communications  System  in  Turkey 
to  the  extent  feasible. 

4.  U.S.  and  Turkish  authorities  shall  consult 
to  avoid  interference  between  activities  of 
the  installations  authorized  by  this 
Agreement  and  the  activities  of  other  military 
and  civilian  installations  and  to  avoid 
damage  to  life  and  properiy. 

5.  Modemization,  addition  or  importation 
of  the  equipment  related  to  the  technical 
operations  at  the  installations  which  would 
increase  mission  capabilities  shall  be  subject 
to  advance  approval  by  the  Government  of 
the  Republic  of  Turkey. 


Article  III 

1.  The  Government  of  the  United  States  of 
America  will  assign  an  officer  as  Commander 
of  the  United  States  Forces  at  each 
installation,  who  also  will  function  as  the 
single  point  of  contact  with  the  Turkish 
Installation  Commander.  The  Turkish 
Installation  Commander  and  the  officer  so 
assigned  by  the  Untied  States  shall:  exercise 
command  and  control  over  their  respective 
forces,  including  equipment  and  material  and 
the  premises  exclusively  used  by  them,  as 
well  as  providing  security  therefor,  maintain 
close  contact  and  coordination  to  insure  that 
activities  are  conducted  in  a  manner 
consistent  with  the  spirit  and  provisions  of 
this  Agreement;  and  be  responsible  to  insure 
that  activities  and  technical  operations  at  the 
installation  shall  be  carried  out  in  accordance 
with  the  provisions  of  this  Agreement. 

2.  Turkish  civilian  personnel  employed  by 
the  United  States  Forces  or  contractors  of  the 
United  Stales  Forces  shall  be  under  the 
control,  responsibility  and  direction  of  their 
employer. 

3.  The  Turkish  Installation  Commander 
shall  be  responsible  for  relation  with  the 
local  Turkish  authorities,  order  and  security 
of  the  intallation  as  a  whole,  including 
perimeter  security,  consistent  with  Paragraph 
1  of  this  Article  and  modalities  mutually 
agreed  in  accordance  with  Paragraph  1, 
Article  II  of  this  Agreement, 

4.  Access  to  installations  shall  be  under  the 
control  of  the  Installation  Commander, 
Members  and  vehicles  of  the  United  Stales 
Forces  and  civilian  component,  as  well  as 
contractors,  contractor  employees  and 
Turkish  civilian  employees  of  the  United 
States  Forces,  shall  have  access  to  the 
installations  on  the  basis  of  a  standard 
identification  card  issued  by  appropriate 
Turkish  authorities  upon  request  of 
appropriate  United  States  authorities.  Such 
identification  cards  shall  be  valid  for  all 
installations  covered  by  this  Agreement. 
Personnel  awaiting  receipt  of  a  standard 
identification  card  and  temporary  duty 
personnel  shall  have  access  on  the  basis  of 
ofllcial  orders  and  United  States 
identification.  Authorized  dependents  and 
official  visitors  shall  have  access  on  the  basis 
of  official  United  States  or  Turkish 
identification.  Detailed  implementing 
arrangements  for  admittance  to  the 
installations  will  be  contained  in  a  directive 
for  procedures  regarding  admittance  to  the 
installations. 

5.  The  United  States  flag  may  be  flown  at 
the  headquariers  of  the  United  States  Forces 
at  the  installation. 

0.  The  installation  Commander  may  issue 
directives  applicable  to  the  installation  as  a 
whole  consistent  with  the  provisions  of  this 
Article. 

Article  IV 

The  purpose,  mission,  location,  installation 
plan,  authorized  quantities  of  arms  and 
ammunition,  authorized  major  items  of 
equipment  and  authorized  personnel 
strengths  of  the  United  States  Forces  and 
civilian  component  shall  be  detailed  by 
mutual  agreement.  Increases  in  such 
authorized  quantities  and  strengths  shall  be 
subject  to  prior  approval  of  the  appropriate 


Turkish  authorities.  The  appropriate 
authorities  of  the  Covemment  of  the  United 
States  shall  provide  to  the  appropriate 
authorities  of  the  Government  of  the  Republic 
of  Turkey  a  quarterly  repori  of  assigned 
personnel  strengths  including  Turkish  civilian 
personnel,  as  well  as  organization  charts  for 
United  States  units  at  each  installation.  The 
Parties  acknowledge  that  the  number  of 
personnel  assigned  may  at  times  temporarily 
exceed  authorized  levels  because  of  the 
personnel  assignment  processes. 

Article  V 

1.  In  accordance  with  the  provisions  of  the 
"Agreement  Between  th?  Parties  of  the  North 
Atlantic  Treaty  Regarding  the  Status  of  Their 
Forces"  dated  June  19, 1951,  the  Government 
of  the  United  States  may  import  into  and 
export  from  Turkey  the  equipment  for  its 
forces  and  reasonable  quantities  of 
provisions,  suppHes  and  other  goods 
exclusively  for  the  use  of  the  United  States 
Forces,  its  members,  civilian  component,  and 
dependents.  United  States  authorities  shall 
notify  Turkish  authorities  of  such  imports  and 
cxfiorts  by  manifest. 

2.  The  importation  into  and  permanent 
transfer  within  Turkey  of  major  items  of 
equipment,  arras  and  ammunition  shall  be 
subject  to  the  prior  approval  of  appropriate 
Turkish  authorities  and  transfer  within 
Turkey  of  arms  and  ammunition  shall  be 
accomplished  with  safeguards  and 
protections  as  mutually  agreed.  Special 
procedures  shall  be  established  for  the 
customs  control  of  arms  and  ammunition  as 
well  as  equipment  and  material  of  a 
classified  nature. 

3.  Arms  and  ammunition  and  major  items 
of  equipment  needed  for  the  operation  of  an 
installation,  including  such  equipment  as  may 
be  earmarked  for  replacement  as  a  result  of 
modernization,  will  not  be  removed  from 
Turkey  without  prior  notification. 

4.  The  competent  authorities  of  both  Parties 
shall  consult  before  either  Pariy  terminates 
its  activities  or  reduces  its  capabilities 
significantly  at  the  installations. 

Article  VI 

For  the  purposes  of  this  Agreement, 
material,  equipment,  provisions,  supplies, 
services,  and  civilian  labor  required  by  the 
Government  of  the  United  States  shall  be 
procured  in  Turkey  to  the  extent  feasible. 

Article  VII 

1.  State-owned  land  areas  including 
improvements,  utilities,  easements  and  rights 
of  way  already  allocated  by  the  Covemment 
of  the  Republic  of  Turkey  for  the  purposes  of 
this  Agreement  will  continue  to  be  made 
available  without  costs  to  or  claims  against 
the  Government  of  the  United  States.  This 
Article  shall  not  be  interpreted  as  giving  the 
right  of  ownership  to  such  land  areas, 
improvements,  utilities,  easements  and  rights 
of  way  to  the  United  States  and  is  without 
prejudice  to  the  terms  of  existing  non- 
intergovemmental  lease  contracts  under 
which  certain  property  is  provided  to  the 
Government  of  the  United  States  for  the 
purposes  of  this  Agreement. 

2.  All  non-removable  property,  including 
property  incorporated  in  the  soil,  constructed 
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or  instalicd  by  or  oo  behalX  of  the  United 
States  on  the  land  area*  allocated  by  the 
Covermneot  of  the  Repubhc  of  Turkey  for  the 
purpoaes  of  this  Agreement,  shall,  from  the 
date  of  ita  construction  oc  installation, 
besooie  the  property  of  the  Covemnient  of 
the  Republic  of  Turkey,  and  shall  be  so 
registered  without  prejudice  to  the 
authorization  by  the  Turkish  authorities  to 
the  Government  of  the  United  States  and  its 
personnel  to  use  such  property  for  the 
purposes  of  this  Agreement.  Upon  final 
termination  of  the  use  by  the  Government  of 
the  United  Stales  of  any  such  non- 
removeable  property,  the  right  of  such  use 
will  be  transferred  to  the  Government  of  the 
Republic  of  Turkey  which  will  compensate 
the  Government  of  the  United  Stales  for  the 
residnaJ  value,  if  any.  of  the  properly  as 
deleiniiiied  by  mutual  agreement,  taking  into 
accoimf  past  practices.  Such  property  shall 
include  those  basic  utility  systems  and  other 
Fixtures  which  have  been  permanenily 
installed  m  or  affixed  to  the  property. 

3.  The  Government  of  the  RepnbHc  of 
Turkey  shall  have  the  right  of  priority  to 
acquire,  in  accordance  with  mutually  agreed 
terms,  any  equipment,  materials,  and  suppHes 
imported  mto  or  prociwed  in  Turkey  by  or  on 
behalf  of  the  Government  of  the  United 
States  for  the  pnrposes  of  this  Agreement,  in 
the  event  snch  equipment,  materials  and 
supplies  are  to  be  disposed  of  by  the 
Government  of  the  United  States. 

4.  Construction  of  new  buildings  and  other 
property  incorporated  irrto  (he  soil  at  the 
installations  and  demolition,  removal, 
alteration  and  modemizafion  which  change 
the  basic  structure  of  existing  bnildtngs  shall 
be  subject  to  prior  approval  by  the 
appropriate  Torkish  authorities. 

ArtJcJe  VIII 

1.  The  costs  of  operations  and  maintenance 
of  the  insUllations.  except  for  the  premises 
exclusively  ntiljxed  for  Turkish  operations  or 
by  Turkish  personnel,  and  the  costs  of 
mutually  agreed  construction,  modernization, 
alterations  «nd  repairs  at  the  installations 
shall  be  met  by  the  Government  of  the  United 
States. 

2.  Each  party  shall  pay  its  own  personnel 
costs. 

3.  The  costs  of  extention  of  local  uhlities 
requested  by  the  United  Stales  and  provided 
by  ihe  GovemmenI  of  Ihe  Republic  of  Turkey 
to  the  perimeter  of  the  installations  shall  be 
met  by  the  GovemmenI  of  Ihe  United  States. 


Article  IX 

1.  The  deployment  Into  or  from  Turkey  and 
operations  of  rotational  squadron  aircraft  of 
the  United  States  authorized  lo  be  stationed 
al  Inciriik  installation  in  support  of  NATO 
defense  plans,  their  related  support  units,  and 
aircrafl  which  sspport  activities  authorized 
by  Article  I.  Paragraphs  1  and  2.  of  this 
Agreement,  shall  be  carried  out  in 
accordance  with  implementing  agreements. 
These  agreements  shall  also  include: 

A.  Procedures  for  the  joint  use  of  Inciriik. 
installation  and  for  Ihe  provision  of  air  traffic 
control  services:  and 

B.  ProceduB'es  for  training  of  rotational 
squadron  aircraft  at  inciHik. 

2.  Pttxxdures  for  adcfitional  training  in 
support  of  NATO  defense  plans  wifl  be 


established.  Implementation  of  this  trainix^ 
will  be  accomplished  through  separate 
protocols. 

3.  Aircrafl  operating  in  support  of  these 
activities  shall  have  access  to  designated 
military  and  civilian  airfields  serving  such 
activities.  Supply  vessels  operating  in 
cor.neclion  with  these  aclivilies  shall  have 
access  lo  Turkish  seaports  to  be  authorized 
by  the  Government  of  the  Republic  of  Turkey. 

4.  Provisions,  consistent  with  this 
Agreement,  will  be  established  lo  facilitate 
movement  of  United  Stales  aircraft  between 
installations  and  to  and  from  Turkey. 

Article  X 

The  provisions  of  the  Monlreux  Convention 
are  reserved. 

Article  XI 

The  installations  specified  in  Arlrcle  I, 
Paragraph  1  above  are  subject  lo  inspection 
by  the  appropriate  Turkish  authorities.  The 
inspections  in  question  shall  be  on  the  basis 
of  mutually  satisfactory  administrative 
arrangements  between  Ihe  competent 
authorities  of  the  Parties. 

Article  XU 

Nothing  m  this  agreement  shall  be  in 
derogation  of  the  inherent  right  of  Ihe 
Government  of  the  Republic  of  Turkey  under 
international  law  to  fake  all  appropriate 
restrictive  measures  required  to  safeguard  its 
national  existence  in  case  of  emergency 
situations. 

Article  Xin 

1.  This  Sopplementary  Agreement  shall  be 
valid  for  a  period  of  five  years  from  the  dale 
of  its  entry  into  force.  Unless  one  of  the 
Parties  notiries  Ihe  other  Party  of  Ihe 
lermmation  of  this  Agreement  three  months 
in  advance  of  the  end  of  this  initial  five  year 
period.  i(  will  continue  to  be  in  effect  from 
year  lo  year  until  termmated  by  agreement  of 
Ihe  Parties  or  by  either  Party  upon  3  months' 
notice  prior  to  the  end  of  each  subsequent 
year. 

2.  hi  the  event  of  termination  of  this 
Agreement,  the  Government  of  Ihe  United 
Slates  shall  complete  the  process  of  its 
withdrawal  and  Hqoidalion  wHhin  one  year 
after  the  effective  date  of  termination.  This 
Agreement  shah  be  considered  to  remain  in 
force  for  Ihe  purpose  of  such  withdrawal  and 
liqDidatkm. 

Article  IX 

Done  at  Ankara  in  daplicate.  in  the  English 
and  Turkish  languages,  each  of  which  shall 
be  equally  authentic,  on  this  29th  day  of 
March  1960 

For  Ihe  Government  of  the  United  States  of 
America. 

fames  W.  Spain, 

Ambassador  of  the  United  States  of  America. 

For  the  Government  of  the  Republicof 
Turkey. 

Hayrettin  Erkmen. 
Minister  of  Foreign  Affairs. 

Part  3 — Defense  Cooperatiog  Country 
Agreements  and  Aooexas 

T-300     Scope  of  Part.  This  part  provides, 
for  informatioa  purpcves  only,  copies  of 


Defense  Coopers tien  CbuBtry  Agreements. 
MemoDNida  ot  Understanding,  and 
accompanying  annexes. 
T-301     Israel  Menwramhim  of  Agreemeirt. 

Memorandum  of  Agreement  Between  the 
Govemmeat  of  Israel  and  the  Govermnent  of 
the  United  States  of  America  concerning  the 
Principles  Governing  Mutual  Cooperation  in 
Research  and  Development.  Scientist  and 
Engineer  Exchange,  and  Procurement  and 
Logistic  Support  of  Selected  Defense 
Equipment 

Preamble 

The  Covemmenl  of  the  United  States  of 
America  and  the  Covemmenl  of  Israel, 
hereinafter  referred  lo  as  the  Governments: 

•  Noting  their  previous  agreements  on  (1) 
Data  Exchange  (signed  on  22  December  1970). 
(2)  the  Production  in  Israel  of  U.S.  Designed 
Defense  Eqaipmeni  (signed  on  1  November 
1971).  and  (3)  Principles  Governing  Mutual 
Cooperation  in  Research  and  Development. 
Scientist  and  Engineer  Exchange,  and 
Procurement  and  Logistics  Support  of 
Selected  Defense  Fj^uipment  (signed  of  19 
March  1979).  and  (4)  General  Security  of 
Information  (signed  on  10  December  1962) 
and  its  Industrial  Security  Annex  (signed  on  3 
March  1983).  and 

•  Intending  to  increase  their  respective 
defense  capabilities  through  more  efficient 
cooperation  m  Ihe  field  of  research  and 
development,  productioa  procurement  and 
logistic  support  in  order  lo: 

— Promote  Ihe  cost-effective  and  rational 
use  of  funds  allocated  lo  defense  to  the 
extent  permitted  by  their  national  laws  and 
policies,  and 

—Mutually  benefit  from  selected  research 
and  development  programs  which  satisfy 
each  nation's  defense  needs  in  a  cost 
effective  manner,  and 

•  Noting  that  Israel  will  continue  lo 
purchase  large  quantities  of  defense 
equipment  from  the  United  Slates  and 
desiring  lo  ameliorate  the  ensuing  imbalance 
in  defense  trade  between  the  two  countries 
by  allowing  Israeli  sources  to  compete  for 
agreed  upon  procurements  of  the  U.S 
Department  of  Defense  (DoD) 

have  entered  ioto  this  Memorandum  of 
Agreement  in  order  to  achieve  Ihe  above 
ahns. 

This  Memorandum  of  Agreement  (MOA) 
sets  out  the  guiding  principles  governing 
mutual  cooperation  in  conventional  defense 
equipment  research  and  development,  and 
procurement  and  logistic  support  of  agreed 
upon  defense  supplies  and  services. 

Article  I— Principles  Governing  Reciprocal 
Defense  Cooperation 

1.  The  GovemmenU  intend  lo  facilitate  Ihe 
accomplishment  of  the  above-staled  aims 
through  operatienal  and  technical  exchange 
leading  toward  understandmg  of  military 
requirements  and  their  technological 
solutions,  through  cooperation  in  Ihe  research 
and  development  areas,  and  data  exchange 
and  scientist-engineer  exchange  programs,  all 
as  listed  in  Annex  A  herein:  and  by  al',«wing 
each  other's  national  sovces  to  offer 
products  and  services  identified  in  Annex  B 
hereto.  All  listings  of  item*  or  categories  of 
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items  in  Annex  B  are  referred  to  collectively 
in  this  MOA  as  "items."  Items  may  be  added 
lo  these  annexes  by  agreement  of  the 
Governments.  Items  may  be  dropped  from 
these  annexes  by  either  Government  as  its 
national  policies  require.  The  requirements 
applicable  lo  additions  and  deletions  of  items 
are  set  forth  in  Attachment  1. 

2.  Both  Governments,  in  Ihe  cases  of 
purchases  directly  in  support  of  Ihe  programs 
listed  in  Annex  "A"  and  in  the  case  of  the 
items  and  services  listed  in  Annex  "B",  will 
accord  the  following  treatment  to  offers  of 
services  to  be  performed  or  supplies  to  be 
produced,  in  the  other  country: 

a.  These  offers  will  be  evaluated  without 
applying  price  differentials  resulting  from  Buy 
National  laws  and  regulations,  including  the 
Balance  of  Payment  program. 

b.  To  the  extent  permitted  by  law  and 
regulation,  these  offers  will  be  evaluated 
without  consideration  of  Ihe  cost  of  duties 
and  provisions  will  be  made  for  duty-free 
entry  certificates  and  related  documentation. 

c.  Full  consideration  will  be  given  to  all 
qualified  industrial  and/or  governmental 
sources  of  the  other  country  for  items  or 
services  listed  in  Annexes  A  and  B  consistent 
with  the  policies  and  criteria  of  Ihe  cognizant 
purchasing  agencies,  it  being  understood  that 
such  offers  will  be  required  lo  satisfy 
requirements  of  the  purchasing  organization 
for  performance,  quality,  delivery  and  costs. 

d.  The  requirements  of  each  Government's 
laws  and  regulations  relating  to  purchases  of 
property  and  services  (including  the 
requirements  for  obtaining  competition  for 
such  purchases]  shall  be  applicable  to  the 
implementation  of  this  agreement. 

e.  The  absence  of  an  item  from  Annex  B  is 
without  prejudice  to  the  authority  of  the 
Secretary  of  Ihe  Military  Department  to 
determine,  in  any  individual  case,  that 
application  of  the  restriction  of  Ihe  Buy 
American  Act  to  that  item  would  be 
inconsistent  with  the  public  interest.  The 
absence  of  an  item  from  Annex  B  should  not 
be  used  as  a  basis  for  refusing  Israeli 
industry  an  opportunity  to  be  placed  on  the 
bidder's  list,  furnished  a  solicitation,  and 
provided  access  lo  pre-bid  conference. 

r  Whenever  permitted  by  law.  waivers  of 
further  restrictive  requirements  are 
encouraged  lo  facilitate  the  participation  of 
sources  in  one  country  in  Ihe  procurements  of 
Ihe  other  country. 

3.  Both  Governments  will  provide 
appropriate  policy  guidance  and 
administrative  procedures  within  their 
respective  defense  procurement 
organizations  to  facilitate  achievement  of 
improved  defense  cooperation.  Each 
GovemmenI  will  also  be  responsible  for 
calling  lo  Ihe  attention  of  the  relevant 
industries  within  its  country  the  basic 
understanding  of  this  Memorandum  of 
Agreement,  together  with  appropriate 
implementing  guidance. 

4.  Technical  information,  including 
Technical  Data  Packages  (TDPs).  furnished  to 
Ihe  Government  or  to  persons  in  the  other 
country  for  Ihe  purpose  of  offering  or  bidding 
on.  or  performing  a  defense  contract  shall  not 
be  used  for  any  other  purpose  without  the 
prior  agreement  of  the  originating  government 
as  well  as  the  prior  agreement  of  those 


owning  or  controlling  proprietary  rights  in 
such  technical  information.  Each  Government 
will  ensure  that  full  protection  will  be  given 
by  its  officers,  agents,  and  contractors  to  such 
proprietary,  or  to  any  privileged,  protected  or 
classified  data  and  information  they  contain. 
Each  GovemmenI  will  also  undertake  its  best 
efforts  to  ensure  compliance  with  the 
foregoing  provisions  on  the  part  of  other 
persons  in  its  country.  In  no  event  shall  such 
technical  information  or  TDPs  or  products 
derived  therefrom  be  transferred  to  any  third 
country  or  any  other  third  party  transferee 
without  the  prior  written  consent  of  the 
originating  Government,  other  persons  in  its 
country.  In  no  event  shall  such  technical 
information  or  TDPs  or  products  derived 
therefrom  be  transferred  to  any  third  country 
or  any  other  third  party  transferee  without 
the  prior  written  consent  of  the  originating 
Government. 

5.  Both  Governments  will  undertake  their 
best  efforts  to  assist  in  negotiating  licenses, 
royalties,  and  technical  information 
exchanges  with  their  respective  industries, 
when  Ihe  items  in  Annexes  A  and  B  require 
such  efforts.  Both  Governments  will  also 
facilitate  the  necessary  export  licenses 
required  for  the  submission  of  bids  or 
proposals  or  otherwise  required  for  the 
performance  of  Annexes  A  and  B. 

6.  The  transfer  lo  third  countries  of 
material  or  technical  information  and  of 
articles  derived  therefrom  generated  from  the 
mutual  cooperative  programs  included  in  this 
MOA  is  subject  to  case-by-case  advance 
agreement  of  the  originating  Government. 

7.  Arrangements  and  procedures  will  be 
established  concerning  follow-on  logistic 
support  for  items  of  defense  equipment 
covered  by  this  Memorandum  of  Agreement. 
Both  Govemments  will  make  their  defense 
logistic  systems  and  resources  available  for 
this  purpose  as  required  and  mutually  agreed. 

Article  II — Implementing  Prt>cedures 

A  joint  U.S.  DoD-Israel  MOD  committee 
shall  be  established  to  prepare  and  update 
the  annexes  and  attachment  hereto  for 
approval  by  the  appropriate  authorities  of 
each  Covenunent  and  to  periodically  review 
the  progress  of  implementation.  The  Under 
Secretary  of  Defense  for  Research  and 
Engineering,  in  coordination  with  the 
Assistant  Secretary  of  Defense  for 
Intemational  Security  Affairs,  the  Assistant 
Secretary  of  Defense  for  Manpower,  Reserve 
Affairs  and  Logistics,  and  other  appropriate 
Department  of  Defense  and  State  officials, 
will  be  responsible  in  the  U.S.  Government 
for  the  implementation  of  this  MOA.  The 
Director  General,  Israel  Ministry  of  Defense 
will  be  the  responsible  counterpart  authority 
for  the  Government  of  Israel.  Other  duties  to 
be  assigned  this  committee  and  Ihe  frequency 
of  their  meetings  shall  be  further  defined  in 
Attachment  1. 

Article  III — Security 

1.  To  the  extent  that  any  items,  plans, 
specifications  or  information  furnished  in 
connection  with  specific  implementation  of 
this  MOA  are  classified  by  either 
GovemmenI  for  security  purposes.  Ihe 
General  Security  Information  Agreement, 
dated  10  December  1982,  between  the 
Govemments,  and  that  Agreement's 


Industrial  Security  Annex,  dated  3  March 
1983.  shall  apply. 

Article  IV — Duration 

1.  This  MOA  will  remain  in  effect  for  a 
five-year  period  following  its  signing  and  will 
be  extended  for  successive  five-year  periods, 
if  at  the  end  of  each  five-year  interval  the 
Govemments  mutually  agree  to  such  an 
extension. 

2.  If.  however,  either  government  considers 
it  necessary  for  compelling  national  reasons 
to  terminate  its  participation  under  this  MOA 
before  the  end  of  the  five-year  period,  or  any 
extension  thereof,  written  notification  of  its 
intention  will  be  given  to  the  other 
Government  six  months  in  advance  of  the 
effective  date  of  termination.  Such 
notification  of  intent  shall  become  a  matter  of 
immediate  consultation  with  the  other 
GovemmenI  to  enable  the  Govemments  fully 
to  evaluate  the  consequences  of  such 
termination  and,  in  the  spirit  of  cooperation, 
to  take  such  actions  as  necessary  to  alleviate 
problems  that  may  result  from  Ihe 
termination.  In  this  connection,  although  the 
MOA  may  be  terminated  by  the  Parties,  any 
contract  entered  into  consistent  with  the 
terms  of  this  MOA  shall  continue  in  effect, 
unless  the  contract  is  terminated  in 
accordance  with  its  own  terms.  Moreover, 
Article  I.  Section  4  and  e  and  Article  HI  of 
this  MOA  will  continue  in  full  force  and 
effect  after,  and  notwithstanding,  the 
expiration  or  termination  of  this  MOA. 

3.  In  any  event,  this  MOA  may  be  amended 
al  any  time  upon  the  agreement  of  the  parties. 
Moshe  Arens, 

For  the  Government  of  Israel,  the  Minister  of 
Defense. 

Date  19  Mar  1984. 
Caspar  W.Weinberger, 
For  the  United  States,  the  Secretary  of 
Defense. 

Date  19  Mar  1984. 

Attachment  1  to  Memorandum  of  Agreement 
Between  the  GovemmenI  of  Israel  and  the 
Government  of  the  United  Stales  of  America 
Concerning  the  Principles  Governing  Mutual 
Cooperation  in  Research  and  Development, 
Scientist  and  Engineer  Exchange,  and 
Procurement  and  Logistic  Support  of  Selected 
Defense  Equipment 

/.  Terms  of  Reference 

1.  A  joint  U.S.  Department  of  Defense- 
Israel  Ministry  of  Defense  Committee 
(hereafter  to  be  called  "the  Committee")  is 
hereby  established  to  serve,  under  the  direct 
responsibility  of  the  authorities  listed  in 
Article  II  of  the  Memorandum  of  Agreement 
(MOA),  as  the  main  body  responsible  for 
implementation  of  the  MOA. 

2.  In  particular,  the  Committee  will  be 
responsible  for  ensuring  that  Ihe  guiding 
principles  of  Ihe  MOA  goveming  mutually 
beneficial  cooperation  in  agreed  upon 
conventional  defense  equipment  research 
and  development,  procurement  and  logistic 
support  of  conventional  defense  equipment 
as  designated  in  Annexes  A  and  B  are  being 
implemented;  lo  this  end  Ihe  Committee  will 
meet  as  required  pursuant  to  the  request  uf 
either  Government,  but  not  less  than  at  least 
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once  every  year  in  each  country,  lo  review 
progress  in  implementing  the  MOA.  To  the 
extent  practical,  the  agenda  for  the 
Committee  Meeting  and  issues  to  be 
discussed  will  be  mutually  agreed  to  at  least 
30  days  in  advance  of  the  meeting.  In  this 
review: 

A.  They  will  discuss  mutually  beneficial 
cooperation  in:  research,  development, 
production,  procurement  and  logistic  support 
and  the  likely  general  areas  to  be  added  to 
Annexes  A  and  B  including  joint  activities  in 
those  fields. 

B.  They  will  exchange  information  as  to  the 
way  the  stipulations  of  the  MOA  have  been 
carried  out.  and,  if  need  be,  prepare 
proposals  for  amendments  of  the  MOA  and/ 
or  its  Annexes. 

C.  They  will  provide  an  annual  financial 
statement  of  the  current  status  of 
procurement  under  the  MOA.  give  guidance 
for  its  yearly  preparation,  and  report  on  the 
progress  of  MOA  implementation. 

D.  They  will  consider  adding  to  Annexes  A 
and  B  items  or  services  eligible  to  be 
produced  or  performed  in  each  country  and 
identified  through  direct  negotiations 
between  the  industries  of  each  nation. 

E.  They  will  consider  any  other  additions 
or  deletions  to  Annexes  A  and  B  proposed  by 
either  side  of  the  Committee. 

F.  They  will  consider  problems  which 
impede  the  implementation  of  this  MOA  in 
accordance  with  the  procedures  in 
paragraphs  3  and  4  below. 

G.  They  will  meet  from  time  to  time  with 
representatives  of  the  industries  of  each 
country  to  foster  the  objectives  of  the  MOA. 

3.  The  Committee  will  act  as  a  forum  for 
the  consideration  of  all  problems  arising  in 
the  operation  of  the  MOA.  including  issues 
relating  to  amending  and  interpreting 
Annexes  A  and  B,  and  make 
recommendations  to  the  parties  for  the 
resolution  of  such  problems.  In  this  context 
the  Committee  will: 

— Establish  procedures  for  raising  and 
resolving  problems  involving  the 
implementation  of  the  MOA  that  are  brought 
to  its  attention. 

— If  the  Committee  is  unable  to  reach  a 
consensus,  refer  the  matter  to  the  Under 
Secretary  of  Defense  for  Research  and 
Engineering,  in  the  event  the  United  States  is 
the  procuring  party,  or  to  the  Director 
General,  Ministry  of  Defense,  in  the  event 
Israel  is  the  procuring  party,  in  which  case, 
the  decision  of  the  Under  Secretary  or  the 
Director  General  shall  be  rinal. 

4.  The  Conunittee  shall  not  constitute  the 
exclusive  forum  for  the  resolution  of 
problems  arising  in  the  operation  of  the 
MOA;  any  aggrieved  person  may  pursue 
whatever  legal  or  administrative  remedies 
are  available  to  it  in  either  country. 

//.  Principles  Governing  Imphmentatiun 

1.  Major  Principles 

A.  The  U.S.  Department  of  Defense  (DoD) 
and  the  Ministry  of  Defense  of  Israel  (MOD) 
will  consider  for  their  defense  requirements 
qualified  defense  items  and  services 
developed  or  produced  in  the  other  country 
that  are  include  in  Annexes  A  and  B. 
However,  this  shall  not  preclude  the  DoD  or 
MOD  from  considering  items  not  included  in 


the  Annexes  as  provided  for  in  Article  I, 
paragraph  2(e)  of  the  MOA. 

B.  Pursuant  to  the  MOA  and  this 
Attachment,  items  listed  in  Exhibit  1,  Annex 
B  to  the  MOA  shall  be  reviewed  by  the 
Committee  and  amended,  as  required,  at 
least  every  quarter  and  shall  be  republished 
In  its  entirety  at  least  annually.  Acceptance 
or  refusal  of  items  proposed  to  be  added  to 
Exhibit  1  shall  be  provided  within  30  days. 

C.  In  reviewing  an  item  for  possible 
inclusion  in  Exhibit  1,  Annex  B.  the  following 
will  be  DoD  considerations: 

1.  Releasability  of  techno/ogy:  The 
technology  may  be  released  by  making 
available  to  Israeli  Industry  a  government 
owned  Technical  Data  Package  which  is 
provided  with  an  IFB  or  RVP.  The  release  of 
technology  may  also  take  place  through  an 
export  license  application  processed  by  a 
U.S.  prime  contractor  for  technology  to  be 
used  by  an  Israeli  subcontractor.  In  either 
case.  Military  Department  recommendations 
for  an  item  for  inclusion  in  Exhibit  1  is 
tantamount  to  a  decision  by  the  Military 
Department  concerned  to  support  the  release 
or  transfer  of  the  technology  involved  to  an 
Israeli  source;  however,  concurrence  in  the 
addition  of  a  category  or  item  which  has  been 
recommended  by  the  Government  of  Israel 
does  not  imply  a  commitment  to  transfer  or 
release  U.S.  technology. 

2.  Set-Asides.  Items  that  have  been  or  are 
planned  to  be  totally  set  aside  for  Small  or 
Disadvantaged  Business  participation  shall 
l>e  excluded. 

3.  Mobilization  Base:  The  specific 
sustaining  rate  of  an  item  that  is  designated 
as  being  part  of  the  Mobilization  Base  shall 
be  excluded. 

D.  In  reviewing  an  item  for  possible 
inclusion  in  Exhibit  1,  Annex  B.  the  following 
will  be  MOD/GOI  considerations: 

1.  Releasability  of  technology:  The 
technology  may  be  released  by  making 
available  to  U.S.  Industry  a  government- 
owned  Technology  Data  Package  which  is 
provided  with  a  solicitation.  The  release  of 
technology  may  also  take  place  through  an 
export  license  application  processed  by  a 
COI  prime  contractor  for  technology  to  be 
used  by  a  U.S.  subcontractor.  GOI 
recommendation  for  an  item  for  inclusion  in 
Exhibit  1  is  tantamount  to  a  decision  by  the 
MOD  to  support  the  release  or  transfer  of  the 
technology  involved  to  a  U.S.  source; 
however,  concurrence  in  the  addition  of  a 
category  or  item  which  has  been 
recommended  by  the  Government  of  the 
United  States  does  not  imply  a  commitment 
to  transfer  or  release  Israel  technology. 

2.  Set-Asides:  Items  that  have  been  or  are 
planned  to  be  totally  set  aside  for  designated 
types  of  Israeli  business  concerns  shall  be 
excluded. 

3.  Mobilization  Base:  The  specific 
sustaining  rate  of  an  item  that  is  designated 
as  being  part  of  a  defense  mobilization  base 
requirement  shall  be  excluded. 

E.  From  time  to  time  a  need  may  arise  to 
amend  Annex  B  Exhibit  1  on  a  priority  basis 
to  allow  participation  in  a  current 
solicitation.  These  actions  should  be  few  in 
number  and  involve  a  significant 
procurement.  The  requesting  government 
shall  provide  the  request  to  bis  opposite 


Annex  B  Subcommittee  chairman  at  Irast  two 
weeks  before  proposals  are  due  un  ler  the 
solicitation.  The  request  will  be  staffed  in  the 
most  expeditious  manner  and  a  decision 
provided  by  message  to  the  requesting 
government,  whenever  possible  within  less 
than  two  weeks. 

F.  Additions  lo  Annexes  A  and  B  will  be 
effective  immediately  and  will  apply  to  all 
solicitations  for  which  an  award  has  not  yet 
been  made. 

G.  Committee  concurrence  will  normally  be 
obtained  before  items  will  be  removed  from 
Exhibit  1.  However,  unilateral  action  to 
remove  a  category  or  item  may  be  taken,  but 
only  when  a  three-month  prior  notification  is 
provided. 

H.  Notwithstanding  that  an  item  has  not 
been  approved  for  inclusion  in  Annex  B,  for 
items  not  on  the  list,  neither  Government  is 
excluded  from  waiving  the  Buy  National 
restrictions  (including  duties  and  tariffs)  on  a 
case-by-case  basis. 

1.  In  all  instances,  when  a  government 
intends  to  procure  an  item  for  which  non- 
domestic  sources  may  not  compete,  the 
procuring  Government  shall  state  in  its 
solicitation  that  the  procurement  is  limited  to 
domestic  sources  only. 

).  When  either  government  declines  to  add 
an  item  to  Annex  B.  the  appropriate  official 
will  provide  to  the  other  Government  a 
written  explanation  for  the  exclusion. 

K.  Any  later,  version,  model,  modification, 
replacement,  interchangeable  or  substitutable 
product  for  an  item  on  Annex  B  shall  be 
deemed  to  be  included  in  Annex  B  for 
purposes  of  this  agreement,  unless  such 
inclusion  is  prohibited  in  accordance  with 
Paragraph  C  or  Paragraph  D. 

L  When  an  item  is  removed  from  Annex  A 
and  B  by  mutual  or  unilateral  action,  the 
removal  shall  normally  not  apply  to 
outstanding  solicitations  for  which  award 
had  not  yet  been  made. 

M.  It  will  be  the  responsibility  of 
government  owned  entities  or  industry 
representatives  in  each  country  to  acquire 
information  concerning  the  other  country's 
proposed  research,  developments,  and 
purchases  for  items  or  services  contained  In 
Annexes  A  and  B  and  to  respond  to  requests 
for  proposals  in  accordance  with  the 
prescribed  government  procedures  and 
regulation.  However,  the  responsible 
government  agencies  in  each  country  will 
assist  sources  in  the  other  country,  to  the 
same  degree  as  domestic  sources,  to  obtain 
information  concerning  intended  research 
and  development,  proposed  purchases, 
necessary  qualifications  and  appropriate 
documentation  for  items  or  services 
contained  in  Annexes  A  and  B. 

2.  Action. 

DoD  and  MOD  will  review  and,  where 
considered  necessary  and  to  the  extent 
provided  by  law,  revise  their  respective 
policies,  procedures,  and  regulations,  and 
develop  implementation  procedures  to  ensure 
that  the  principles  and  objectives  of  the 
MOA,  which  are  intended  to  promote  the  cost 
effective  and  rational  use  of  funds  allocated 
to  defense,  are  taken  into  account.  DoD  and 
MOD  agree  that  the  following  measures  shall 
be  taken,  recognizing  that,  among  other 
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factors,  delivery  date  requirements  for 
supplies,  the  interest  of  security  and  the 
timely  conduct  of  the  procurement  process 
are  considerations  that  may  preclude  free 
and  full  bilateral  competition  for  the  award  of 
contracts: 

A.  Ensure  that  their  respective 
requirements  offices  are  familiar  with  the 
principles  and  objectives  of  this  MOA. 

B.  Ensure  that  their  respective  research  and 
development  offices  and  institutes  are 
familiar  with  the  principles  and  objectives  of 
this  MOA. 

C.  Ensure  that  their  respective  procurement 
offices  are  familiar  with  the  principles  and 
objectives  of  this  MOA. 

D.  Ensure  wide  dissemination  of  the  basic 
understanding  of  this  MOA  to  their 
respective  industries  or  developing  approved 
defense  items  or  services. 

E.  Ensure  that,  consistent  with  national 
laws  and  regulations,  offers  of  defense  items 
produced  and  services  performed  in  the  other 
country  and  included  in  Annexes  A  and  B 
will  be  evaluated  without  applying  to  such 
offers,  either  price  differentials  under  tjuy- 
national  laws  and  regulations,  or  the  cost  of 
import  duties  to  the  extent  that  existing  laws 
and  regulations  permit  the  waiver  of  such 
import  duties.  Full  consideration  will  be  given 
to  all  qualified  industrial  or  governmental 
sources  in  each  other's  country.  Provisions 
will  be  made  for  duty-free  entry  certificate 
and  related  documentation  to  the  extent  that 
existing  laws  and  regulations  permit. 

F.  Assist  industries  in  their  respective 
countries  to  identify  and  advise  the  other 
government  of  their  production  capabilities 
and  assist  such  industries  in  carrying  out  ttie 
supporiing  actions  for  industrial 
participation. 

G.  Review  defense  items  and  requests  for 
services  submitted  by  the  other  country  as 
candidates  for  additions  to  Annexes  A  and  B. 
Identify  requirements  and  proposed 
purchases  to  the  other  country  in  a  timely 
fashion  to  ensure  that  the  industries  of  such 
country  are  afforded  adequate  time  to  be.  able 
to  participate  in  the  research  and 
development  production  and  procurement 
processes  for  Annex  A  and  B  items. 

H.  Use  best  efforts  to  assist  in  negotiating 
licenses,  royalites,  and  technical  information 
exchanges  among  their  respective  industries, 
and  research  and  development  institutes 
when  Annex  A  and  B  items  or  services  are 
involved. 

///.  Membership  and  Points  of  Contact 

A.  Membership 

United  States 

Deputy  Under  Secretary  (International 

Programs  and  Technology).  Chairman  U.S. 

Side  of  Committee 
Director,  International  Acquisition 
Deputy  Assistant  Secretary  of  Army 

(Acquisition] 
Deputy  Assistant  Secretary  of  Navy 

(Systems) 
Deputy  for  Tactical  Warfare  Systems.  Air 

Force 
Assistant  Director  Plans.  Programs,  and 

Systems,  Defense  Logistics  Agency 
R*D  Subcommittee  Chairman 
Acquisition  Subcommittee  Chairman 


Israel 

Director,  Government  of  Israel  Ministry  of 
Defense  Mission  to  the  United  States  of 
America.  Chairman  braeli  Side  of 
Committee 
R&D  Subcommittee  Chairman 
Acquisition  Subcommittee  Chairman 
Economic  Minister  of  Israeli  Embassy 

B.  Points  of  Contact 

The  points  of  contact  will  be  developed 
and  periodically  updated  by  the  DoD  and  the 
Israeli  MOD  and  provided  under  separate 
cover. 

Moshe  Arens, 
For  the  Government  of  Israel. 

Date:  19  Mar.  1964. 
Caspar  W.  Weinberger, 
For  the  Government  of  the  United  States  of 
America. 

19  Mar  1984. 

T-302    Egypt  Memorandum  of 
Understanding 

Memorandum  of  Umlerstaiiding  Between  the 
Govemment  of  the  United  St«te*  of  Ametica 
and  the  Govemment  of  Egypt  Relatiiig  to  Iba 
Production  in  Egypt  of  U.S.  Designed  Defense 
Equipment 

The  Govemment  of  the  United  States  of 
America  and  the  Govemment  of  Egypt, 
hereinafter  referred  to  as  the  Governments: 

Noting  that  the  Govemment  of  Egypt  has 
requested  production  assistance  in  the 
manufacture  of  defense  equipment  and 
technical  assistance  in  improving  existing 
systems  to  extend  their  useful  life  in  order  to 
conserve  its  hard  currency  and  foreign 
exchange,  and  enable  Egypt  to  economically 
meet  its  own  defense  needs;  intending  to 
utilize  the  defense  industrial  capability  of 
Egypt  and  achieve  a  more  readily  available 
source  of  spare  parts  for  defense  items  have 
entered  into  this  memorandum  of 
understanding  in  order  to  achieve  the  above 
aims. 

The  memorandum  of  understanding  (MOU) 
sets  out  the  guiding  principles  governing 
mutual  cooperation  in  conventional  defense 
equipment,  technical  data  transfers  and 
procurement  and  logistic  support  of  agreed- 
upon  defense  supplies  and  services. 

Article  I 

Principles  governing  technical  data  release 
and  reciprocal  defense  cooperation 

1.  The  Governments  intend  to  facilitate  the 
accomplishment  of  the  above-stated  aims 
through  cooperation  in  the  transfer  of 
technical  data  for  mutally  agreed  projects 
and  by  affording  each  other's  national 
sources  improved  opportunities  to  offer 
related  proiducts  and  services.  Projects  and 
items  may  be  annexed  to  the  MOU  by 
agreement  of  the  Governments, 

2.  The  Govemment  of  Egypt  may  request 
technical  data  packages  (TOPS)  which  it 
desires  to  receive,  (and  be  licensed  to  use  for 
manufacture,  operation,  maintenance  or 
repair  of  defense  equipment  for  the  use  of  the 
Armed  Forces  of  Egypt)  and  shall  sutjmit 
same  to  the  Department  of  State  of  the  United 
States  Government  for  approval  through 
normal  channels. 


3.  TDPS  owned  by  the  Govemment  of  the 
United  States  and  which  the  Govemment  of 
the  United  States  approves  for  transfer  to  the 
Govemment  of  Egypt  will  be  done  so  in 
accordance  with  DD  Form  1513.  letter  of  offer 
and  acceptance.  In  the  event  of  an 
inconsistency  between  the  term  of  this  MOU 
and  any  such  DD  Form  1513.  the  latter  shall 
govem.  Commercially  owned  TDPS  which 
have  been  approved  by  the  Govemment  of 
the  United  States  for  transfer  to  the 
Govemment  of  Egypt  under  a  commercial 
licensing  agreement  shall  be  done  so  through 
normal  commercial  channels. 

4.  Both  Governments,  in  furtherance  of 
projects  carried  out  under  this  MOU  will 
accord  the  following  treatment  on  a 
reciprocal  basis  lo  offers  of  service  to  be 
performed  or  supplies  to  be  produced,  in  the 
other  country: 

A.  Offers  will  be  evaluated  without 
applying  price  differentials  resulting  from  buy 
national  laws  and  regulations. 

B.  To  the  extent  permitted  by  law  and 
regulation,  these  offers  will  be  evaluated 
without  consideration  of  the  cost  of  custom 
duties  and  provisions  will  be  made  for  duly- 
free  entry  certificates  and  related 
documentation. 

c.  Full  consideration  will  be  given  to 
qualified  industrial  and/or  governmental 
sources  of  the  other  country  for  items  or 
services  consistent  with  the  policies  and 
criteria  of  the  cognizant  purchasing  agencies. 
It  being  understood  that  such  offers  will  l>e 
required  to  satisfy  requirements  of  the 
purchasing  organization  for  performance, 
quality,  delivery,  and  costs. 

d.  The  other  requirements  of  each 
Government's  laws  and  regulations  relating 
to  purchases  of  property  and  services 
(including  the  requirements  for  obtaining 
competition  for  such  purchases)  shall  be 
applicable. 

5.  Both  Govemments  will  provide 
appropriate  policy  guidance  and 
administrative  procedures  within  their 
respective  defense  procurement 
organizations  to  facilitate  implementation  of 
this  agreement  and  achievement  of  improved 
defense  cooperation.  Each  Govemment  will 
also  l)e  responsible  for  calling  to  the  attention 
of  the  relevant  industries  within  its  country 
the  basic  understanding  of  this  memorandum 
of  understanding,  together  with  an 
appropriate  implementing  guidance. 

6.  Technical  data,  including  TDPS, 
furnished  to  the  other  Govemment  or  to 
persons  in  the  other  country  for  the  purpose 
of  offering  or  bidding  on,  or  performing  a 
defense  contract  for  either  Govemment.  shall 
not  be  used  for  any  other  purpose  without  the 
prior  agreement  of  the  originating 
Govemment  as  well  as  the  prior  agreement  of 
those  owning  or  controlling  proprietary  rights 
in  such  technical  information.  Each 
Govemment,  *vill  ensure  that  full  protection 
will  t>e  given  to  its  officers,  agents,  and 
contractors  to  such  proprietary,  or  to  any 
privileged  protected,  or  classified  data  and 
information  they  contain.  Each  Govemment 
will  also  undertake  its  best  efforts  to  ensure 
compliance  with  the  foregoing  provisions  on 
the  pari  of  other  persons  in  its  country,  in  no 
event  shall  such  technical  information  or 
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TDPS  derived  therefrom  be  transferee!  to  any 
third  country  or  any  other  third  party 
transferree  without  the  prior  written  consent 
of  the  originating  Government. 

7.  The  transfer  to  third  countries  or  to 
anyone  not  an  officer,  agent  or  employee  of 
recipient  Government  of  material  or  technical 
data  and  of  articles  or  services  directly 
derived  therefrom  generated  from  the  mutual 
cooperative  programs  under  this  MOU 
requires  case-by-case  advance  agreement  of 
the  originating  Government,  obtained  through 
normal  channels. 

8.  Both  Governments  will  undertake  their 
best  efforts  to  assist  in  negotiating,  licensing, 
royalties,  and  technical  data  exchanges  with 
their  respective  industries.  When  the 
projects.*  Both  Governments  will  give  timely 
consideration  to  the  necessary  export 
licenses  required  for  the  submission  of  bids 
of  proposals  or  otherwise  required  for  the 
performance  of  such  projects. 

9.  Duly  authorized  United  States 
Government  Representatives  (either 
employees  of  the  Government  of  the  United 
Stated  or  contractor  personnel)  shall  have 
access  to  inspect  the  production,  testing,  or 
evaluation  of  any  items  manufactured  from 
the  U.S.  techncial  data  furnished  pursuant  to 
this  memorandum  of  understanding.  In  cases 
where  production,  testing,  or  evaluation  of 
such  items  is  performed  in  a  sensitive 
location,  access  to  such  items  will  be  given 
after  receipt  of  prior  notice  sufTicient  to 
permit  the  Government  of  Egypt  to  make 
security  arrangements  to  protect  other 
facilities  or  equipment  in  the  vicinity. 

10.  The  Government  of  E^ypt  agrees  to 
furnish  at  no  cost  to  the  Government  of  the 
United  States  detailed  technical  data  and 
information  on  inventions,  improvements, 
and  modifications  directly  derived  from  the 
use  of  technical  data  acquired  by  the 
Government  of  Egypt  pursuant  to  this  MOU 
notwithstanding  paragraph  7.  The 
Government  of  the  United  States  shall  have 
the  right  to  use  such  data  on  a  royalty-free 
basis  for  the  use  by  the  Armed  Forces  of  the 
United  States,  the  military  assistance 
program  (Grant  Aid)  of  the  United  States 
Government  or  for  foreign  military  sales, 

11.  This  memorandum  of  understanding 
shall  be  effective  for  a  period  of  three  years 
unless  otherwise  agreed.  Either  parly  may 
terminate  this  memorandum  of  understanding 
by  giving  notice  to  the  other  party  of  its 
intention  to  terminate.  In  such  case,  the 
memorandum  of  understanding  shall 
terminate  one  year  after  such  notice  has  been 
given  but  without  prejudice  to  obligations 
and  liabilities  which  have  tlien  accrued 
pursuant  to  the  terms  hereunder,  in  particular 
those  under  paragraphs  3,  6,  and  7  of  this 
MOU. 

12.  Promptly  after  entry  info  effect  of  this 
MOU,  the  committee  established  pursuant  to 
article  11  of  the  MOU  will  commence  the 
review  of  the  candidate  projects  and  will 
submit  recommendations  to  the  Governments 


■  The  text  of  the  agreement  as  negotiated  by  the 
Covemmenls  includes  the  following  language  after 
■"projecls"-      . .  carried  out  under  this  MOU  require 
such  efforts."  The  foregoing  langua;^  was  omitted 
thru  inadvertence  from  the  text  of  the  agreement  as 
actually  signed. 


concerning  the  projectE  to  be  undertaken. 
Projects  as  to  which  the  requisite  agreements 
have  been  made  between  the  Governments 
will  be  listed  in  annex  A. 

13.  The  activities  of  the  United  Slates 
Government  in  furtherance  of  this  MOU  shall 
be  undertaken  in  accordance  with,  and 
subject  to,  applicable  United  States  laws  and 
regulations,  in  particular  the  Arms  Export 
Control  Act  and  regulations  issued  pursuant 
thereto.  Foreign  military  sales  cases  under 
this  MOU  shall  be  executed  in  accordance 
with  the  U.S.  Arms  Export  Control  Act  and 
governed  by  the  terms  and  conditions  of  the 
DD  Form  1513,  letter  of  offer  and  acceptance. 
Article  II— Implementing  Procedures 

A  joint  U.S.  Egypt  Committee  shall  be 
established  to  periodially  review  the  progress 
of  implementation  of  this  MOU.  The 
Departments  of  State  ond  Defense  will  be 
responsible  in  the  U.S.  Government  for 
implementation  of  this  MOU.  The  Egyptian 
Ministry  of  Defense  will  be  the  responsible 
counterpart  authority  for  the  Government  of 
Egypt.  Other  duties  to  be  assigned  the  joint 
committee  and  the  frequency  of  their 
meetings  shall  be  further  defined  and 
annexed  to  this  MOU. 

Article  III — Security 

1.  To  the  extent  that  any  items,  plans, 
specincations,  or  information  furnished  in 
connection  with  the  specific  implementation 
of  this  MOU  are  classified  by  either 
Government  for  security  purposes,  the  other 
Government  shall  maintain  a  similar 
classification  and  employ  all  measures 
necessary  to  preserve  such  security 
equivalent  to  those  measures  employed  by 
the  classifying  Government  through  the 
period  during  which  the  classifying 
Government  may  maintain  such 
classiHcations. 

2.  Classified  military  information  and 
material  shall  be  transferred  only  on  a 
Govemment-to-Govemment  basis  and  only 
to  persons  who  have  appropriate  security 
clearance  for  access  to  it. 

3.  Each  Government  will  permit  security 
experts  of  the  other  Government  to  make 
periodic  visits  to  its  territory,  when  it  is 
mutually  convenient,  to  discuss  with  its 
security  authorities  its  procedures  and 
facilities  for  the  protection  of  classified 
military  information  furnished  to  it  by  thie 
other  Government.  Each  Government  will 
assist  such  experts  in  determining  whether 
such  information  provided  to  it  by  the  other 
Government  is  being  adequately  protected. 

4.  The  recipient  Government  will 
investigate  all  cases  in  which  it  is  known  or 
there  are  grounds  for  suspecting  that 
classified  military  information  frem  the 
originating  country  has  been  lost  or  disclosed 
to  unauthorized  persons.  The  responsible 
Government  agency  of  the  originating  country 
will,  without  delay,  be  fully  advised  of  such 
occurrences  and  of  the  final  findings  and 
corrective  actions  taken  to  prechide 
recurrences. 

5.  This  MOU  shall  enter  into  force- and 
effect  after  exchange  of  notifications  among 
the  Governments  that  each  has  complied 
with  the  requirements  of  its  national  laws 


and  practices  that  are  prerequisites  to  entry 
into  force  of  this  agreement. 
General  Kamal  Hassan  All, 
For  the  Government  of  Egypt. 
Doctor  William  J.  Perry, 

For  the  Government  of  the  United  States  of 
America. 

21  October  1965 

Amendment — Memorandum  of 
Understanding  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Egypt  Relating  to  the 
Production  in  Egypt  of  U.S.  Designed  Defense 
Equipment 

The  Government  of  the  United  States  of 
America  and  the  Government  "■'  Egypt 
hereby  agree  to  renew  subjerc  viemorandum 
of  Understanding,  dated  21  October  1979,  for 
an  additional  three  years,  thereby  extending 
the  effective  period  of  the  Memorandum  of 
Understanding  until  21  October  1968.  unless 
otherwise  agreed. 

This  Amendment  shall  be  affixed  to,  and 
become  a  part  of,  the  original  Memorandum 
of  Understanding  dated  21  October  1979. 


For  the  Government  of  Egypt. 


For  the  Government  of  the  United  States  of 
America. 

Annex  I  to  the  Memorandum  of 
Understanding  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Egypt  Relating  lo  the 
Production  in  Egypt  of  U.S.  Designated 
Defense  Equipment.  Dated  21  October  1979 

Terms  of  Reference 

1.  The  members  of  the  Egypt/U.S. 
Committee  for  Mutual  Cooperation  (hereafter 
to  be  called  "the  Committee")  will  serve 
under  the  direct  responsibility  of  the 
authorities  listed  in  Article  II,  of  the  MOU. 
respectively,  responsible  for  the 
implementation  of  the  MOU. 

2.  In  particular,  the  Committee  will  be 
responsible  for  monitoring  implementation  of 
the  MOU  governing  the  mutual  cooperation  in 
Defense  Production  Assistance,  research  and 
development,  production,  acquisition  and 
logistic  support  of  conventional  defense 
equipment  which  is  related  to  the  Defense 
Production  Assistance  Program.  To  this  end 
the  Committee  members  will  meet  as 
required,  but  not  less  than  semi-annually,  to 
review  progress  in  implementing  the  MOU.  In 
this  review: 

2.1  The  Committee  will  discuss  Defense 
Production  Assistance,  research, 
development,  production,  acquisition,  and 
logistic  support  needs  of  each  country  and 
the  likely  areas  of  cooperation,  including  joint 
activities  in  those  fields  relating  lo  the 
Defense  Production  Assistance  Program. 

2.2  The  Committee  will  exchange'  < 
information  as  to  the  way  the  stipulations  of 
the  MOU  have  been  carried  out  and,  if  need 
be,  prepare  proposals  for  amendments  of  the 
MOU  and/or  its  annexes. 

2.3  The  Committee' will  consider  any 
other  matters  relevant  to  the  MOU  • 
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2.4  After  each  meeting  the  Committee  will 
advise  the  authorities  listed  in  Article  II  as 
appropriate. 

2.5  The  Committee  will  alternately  meet 
in  the  United  States  and  in  Egypt.  The 
country  in  which  a  particular  meeting  will 
lake  place  will  provide  the  chairman  and  the 
secretarial  for  that  meeting. 


For  the  Government  of  Egypt. 


For  the  Government  of  the  United  States. 
April  11.1960. 

Scientist  and  Engineer  Exchange  Agreement 
Between  Egypt  and  the  United  States 

Introduction 

1.1    The  Government  of  Egypt  and  the 
Covemment  of  the  United  States,  agree  to 
provide  on-site  working  assignments  to 
selected  scientists  and  engineers  from  the 
other  country  in  defense  organizations, 
industries  and  universities  associated  with 
defense  contracts  covering  technical  areas  of 
interest  related  to  Army.  Navy  and  Air  Force 
conventional  weapons  systems  and 
equipment.  This  agreement  is  intended  to 
further  implement  the  Memorandum  of 
Understanding  Between  the  Government  of 
the  United  Stales  of  America  and  the 
Government  of  Egypt  Relating  to  the 
Production  in  Egypt  of  US.  Designed  Defense 
Equipment,  dated  21  October  1979. 

Selection  of  Candidates 

2.1  Participation  in  the  Egypt  and  US 
scientist  and  engineer  exchange  program  is 
restricted  lo  military  officers  and  civilian 
employees  of  the  Eg>'ptian  Ministry  of 
Defense  (MOD)  and  the  US  Department  of 
Defense  (DOD)  (including  wholly  owned 
government  industries  or  facilities). 

2.2  The  plarement  of  each  candidate 
nominated  under  this  program  is  conditional 
upon  the  ability  of  the  activity  involved  lo 
provide  working  assignments  for  a  mutually 
agreed  period. 

2.3  Candidates  should  hold  at  least 
baccalaureate  degrees  and  have  at  least  four 
years  practical  experience  in  the  discipline  lo 
which  they  are  lo  be  exposed. 

2.4  To  assist  in  the  evaluation  of 
candidates,  the  MOD  and  the  DOD  will 
forward  background  resumes  and  assignment 
objectives  lo  each  other  at  least  six  months 
prior  lo  the  desired  date  of  assignment.  Final 
selection  of  candidates  will  be  by  mutual 
agreement  between  the  MOD  and  the  DOD. 

2.5  Selected  candidates  from  the  MOD 
must  be  proficient  in  English  and  have  a 
working  knowledge  of  US  technical  terms. 
Candidates  from  the  DOD  may  be  required  lo 
be  proficient  in  Egyptian  and  have  a  working 
knowledge  of  Egyptian  technical  terms  (as 
may  be  necessary  on  a  case  by  case  basis). 

Costs 

3.1  Costs  incurred  on  account  of 
participation  of  a  country  in  assigning 
scientists  and  engineers  under  this  program 
will  be  borne  by  the  country  of  which  that 
scientist  or  engineer  is  a  national  ("country  of 
Origin"). 

3.2  Incurred  costs  to  be  borne  by  the 
country  of  origin  will  include,  but  not  be 


limited  lo  salary,  per  diem  costs,  housing 
allowances,  differential  relocation  pay, 
family  allowances,  cost  of  movement  of 
dependents  and  household  effects,  cost  of 
shipment  of  remains  and  funeral  expense  in 
event  of  death,  travel  to  and  from  the  host 
country,  travel  in  connection  with  assigned 
duties  within  the  host  country,  and 
hospitalization,  medical  dental  and  any  other 
associated  personnel  costs  occasioned  by 
assignment  of  its  nationals  under  this 
program. 

3.3  The  country  of  origin  will  make 
arrangements  lo  defray  costs  of  this  program 
directly  to  its  personnel  rather  than  by 
reimbursement  to  the  host  country. 

3.4  Incurred  costs,  lo  be  borne  by  the 
country  of  origin,  will  not  include  costs  of 
host  country  personnel  or  charges  for  the  use 
of  host  country  owned  facilities,  tooling,  plant 
or  laboratory  equipment. 

Security 

4.1  During  the  selection  process,  each 
country  will  inform  the  other  of  the  level  of 
security  clearance  required  lo  permit 
candidates  access  lo  selected  work  areas. 
Access  will  be  limited  lo  classifications 
based  on  the  participants  need-lo-know  to 
accomplish  the  work  assignment.  Security 
clearance  will  be  authorized  for  the  work 
program  identified  for  participation. 
Additional  or  modified  work  assignments 
will  require  separate  disclosure 
authorization. 

4.2  Each  country  will  cause  to  be  filed, 
through  its  Embassy  in  the  host  country, 
appropriate  security  assurances  for  each 
selected  candidate. 

4.3  Any  violation  of  security  procedures 
by  a  participant  during  hia  assignment  will  be 
reported  lo  the  country  of  origin  for 
appropriate  action. 

4.4  All  classified  items,  plans, 
specifications,  or  other  information  available 
to  personnel  participating  in  this  program  will 
be  considered  as  classified  information 
furnished  lo  or  by  the  country  of  origin,  and 
will  be  subject  to  all  provisions  and 
safeguards  provided  for  under  arrangements 
in  force  between  the  United  States  and  Egypt. 

4.5  The  country  of  origin  will  insure,  by 
appropriate  means  (e.g.,  indoctrination  on 
applicable  security  laws  and  statutes, 
retention  agreement  equal  lo  three  times  the 
length  of  the  assignment,  etc.),  the  protection 
of  proprietary,  classified,  and  other 
information  disclosed  under  this  program, 
after  termination  of  a  participant's 
assignment. 

4.6  The  data  and  information  lo  be 
exchanged  under  this  program  as  well  as 
access  lo  facilities,  equipment  and  sites  shall 
not  extend  to  those  disclosing  "RESTRICTED 
DATA"  or  "FORMERLY  RESTRICTED 
DATA"  as  those  terms  are  used  in  the  United 
States  Atomic  Energy  Act  of  1954  as 
amended. 

4.7  Technical  data  (classified  or 
unclassified,  in  written  or  other  documentary 
form)  received  by  a  participant  shall  not  be 
transmitted  by  the  participant  unless  prior 
review  and  approval  have  been  obtained  by 
the  appropria:te  host  country  disclosure 
authority. 


Technical  and  Administrative  Matters 

5.1  The  host  country  will  provide,  at  no 
cost  lo  the  country  of  origin,  such  technical 
and  administrative  support  as  is  deemed 
necessary  for  the  efficient  performance  of  a 
participant's  assigned  task. 

5.2  Participants  assigned  under  this 
program  will  be  subject  lo  the  same 
restrlclions.  conditions,  and  privileges  as 
local  personnel  of  comparable  rank  in  the 
area  of  assignment,  unless  modified  by  the 
local  director  or  commander  or  equivalent  of 
the  facility  to  which  assigned. 

5.3  Participants  and  their  authorized 
dependents  shall  be  briefed  regarding  their 
specific  entitlements,  privileges,  and 
obligations  prior  to  or  immediately  following 
their  arrival  in  the  host  country. 

5.4  As  a  general  rule,  except  fcr  religious 
holidays,  participants  will  ptwerve  holidays 
of  the  host  organization  rather  than  their  own 
national  holidays.  Exceptions  to  this  rule  may 
be  made  by  the  local  director,  commander  or 
equivalent  of  the  installation  to  which 
personnel  are  assigned. 

5.5  All  participants  will  work  under  the 
guidance  and  control  of  a  host  supervisor 
who  will,  upon  completion  of  a  participant's 
tour  of  duty,  submit  an  evaluation  report  to 
the  participant's  country  of  origin. 

5.6  Supervisors  will  insure  daily 
observation  of  participant's  performance  in 
order  to  provide  a  basis  for  counseling  and 
reporting. 

5.7  Supervisors  may  submit  interim 
reports  lo  appropriate  recipients  as  deemed 
useful. 

Inventions  ond  Technical  Information 

6.1  The  respective  rights  of  the  exchange 
scientist  or  engineer  and  the  two 
governments,  to  use  inventions  made  and 
technical  information  developed  by  an 
exchange  scientist  or  engineer  while  working 
in  a  host  organization  under  this  program 
shall  be  governed  by  the  laws  and 
regulations  of  the  respective  government  of 
origin. 

6.2  To  the  extent  that  the  right  title  and 
interest  to  an  invention  is  assigned  lo  the 
government  of  origin  under  the  provision 
established  in  paragraph  6.1,  the  government 
or  origin  agrees  lo  grant: 

a.  To  the  host  government  for  its  own 
governmental  purposes  a  worldwide, 
irrevocable,  non-exclusive,  royalty-free 
license  for  such  inventions  made  (conceived 
or  first  actually  reduced  to  practice  under  this 
program):  and 

b.  To  a  non-government  host  facility  a  non- 
exclusive, royally-free  license  lo  make,  use 
and  sell  each  such  invention  within  the  host 
country,  coupled  with  the  right  to  use  and  sell 
throughout  the  worid  any  product 
manufactured  pursuant  lo  such  license,  if  the 
invention  is  made  while  the  participating 
scientist  or  engineer  is  engaged  in  work  at 
such  non-government  owned  facility. 

6.3  As  a  condition  for  participating  in  this 
program,  the  government  of  origin  shall 
obtain  from  each  exchange  scientist  or 
engineer  selected,  a  written  agreement  to 
grant: 

a.  To  the  government  of  origin  and  the  host 
government,  for  their  respective 
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governmental  purpo«es,  worldwide, 
irrevocable,  non-exclusive,  royally-free 
licenses  in  inventions  made  and  technical 
information  developed  by  the  individual 
during  the  period  of  and  as  a  result  of  his 
pBrticipatfon  in  the  program;  and 

b.  To  a  non-govermnent  host  facility  a  non- 
exclusive, royalty-free  license  to  use 
technical  information  deveteped  by  the 
individuaJ.  and  to  make,  ose  and  self  within 
the  host  coontry  each  invention  made  by  the 
individual  coopled  with  the  rifht  to  nse  and 
•ell  throughout  the  worW  any  product 
manufactured  pursuant  to  «tch  license,  if  the 
technical  information  is  developed  or  the 
invention  is  made  while  the  particjpeffng 
scientist  or  engineer  is  enga^  in  woffc  at 
•uch  non-government  owned  facility. 

6.4    In  order  to  permit  the  host  government 
to  adequately  protect  its  interest  in 
inventions  referred  to  in  paragraph  6^  within 
its  territory,  the  host  govenunent  as  a 
licensee  may  file  and  prosecute  patcat 
applications  within  its  territory  for  such 
inventions. 


6.5    To  the  extent  it  can  do  so  without 
incurring  liability  to  a  third  p«rty.  each 
government  agrees  to  grant  to  the  other 
goremment  for  its  governmental  purposes  a 
worldwide,  irrevocable,  non-exclssive. 
royalty-free  license  in  technical  information: 

a.  Furnished  to  or  by  the  host  government 
through  an  exchange  scientia.  or  engineer 
and 

b.  Relevant  to  techinca)  informatioB 
developed  by  an  exchange  scientist  or 
engineer  working  in  a  host  organization 
under  this  program. 

6.6    Any  additional  compensation  or 
award  under  an  incentive  aw<»rd  program  or 
similar  program  due  to  the  participating 
scientist  or  engineer  for  the  work  performed 
under  this  program  shall  be  the  responsibility 
of  the  government  of  origin. 

Duration  and  Termination 

7.1     This  program  will  cover  a  period 
coincident  with  the  Memorandum  of 
Understanding  Between  the  Govenunent  of 
the  United  States  of  America  and  the 


Government  of  Egypt  Relating  to  the 
Production  in  Egypt  of  US  Designed  Defense 
Equipment,  dated  October  21. 1»79.  unless 
sooner  terminated  by  agreement  betwees  the 
parties. 

7.2    In  the  event  of  termination  or 
expiration,  the  commitments  re^rding 
security,  the  protection  of  technical  and  other 
information  against  unauthorized  use, 
disclosure,  or  transfer,  and  industrial 
property  rights  that  accrued  prior  to 
termination  will  continue  without  the  Trniit  of 
time. 

General  Kamal  Hassan  Ali. 
For  the  Govenunent  of  Egypt 
11  April  1980. 
Dr.  William  J.  Perry. 

for  the  Government  of  the  L'wted  States  of 
America. 

11  April  1980. 

(FR  Doc.  86-28507  Filed  12-22-86;  8.45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  614  and  617 

College  Housing  Program;  Acsdemic 
Facilities  Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 


summary:  The  Secretary  of  Education 
issues  final  regalations  governing 
College  Housing  and  Academic 
Facilities  loan  discounts.  These 
regulations  will  amend  the  current 
College  Housing  and  set  forth  Academic 
Facilities  loan  discount  regulations  to 
allow  the  Secretary  additional  flexibility 
when  determining  the  amount  of  a 
discount  that  may  be  offered  to  a  school 
for  prepayment  of  a  loan  under  either 
program,  as  authorized  by  the  Higher 
Education  Amendments  of  1986. 
EFFscnvE  date:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  J.  Weaver.  Chief.  Institutional 
Receivables  Branch.  L'Enfant  Plaza.  P.O. 
Box  23471,  Washington.  DC  20024. 
Telephone:  (202)  472-9300. 
SUPPLEMENTARY  INFORMATION:  Based  on 
the  Secretary's  experience  \m 
administering  current  program 
regulations  (34  CFR  Part  614)  for  the 
discounted  prepayment  of  College 
Housing  loans,  the  regulatory 
provisions,  establishing  the  basis  for 
determining  the  amount  of  a  discounted 
prepayment,  need  amending  to  provide 
the  Secretcny  greater  flexibiR^y  in 
determming  this  discanit  for  those 
institutions  which  wish  to  buy  back 
their  loans  from  the  Department.  The 
amendments  would  also  ensure  that 
such  prepayments  are  accepted  in  a 
manner  which  is  in  the  best  financial 
interests  of  the  Federal  government.  The 
Department's  review  indicates  that  the 
price  at  which  these  loans  will  sell  on 
the  open  market  would  be  less  than  the 
net  present  value  of  the  loans  as 
calculated  under  the  current  regulations. 
It  appears  that  many  educational 
institutions  may  be  interested  in 
prepaying  their  loans  if  adjustments  are 
made  to  the  current  regulations  so  that 
the  permissible  discount  is  calculated  by 
accounting  for  the  loan's  true  market 
value  as  opposed  to  calculating  the 
discount  with  the  yields  of  comparable 
obligations  of  the  United  States.  Market 
value  consists  of  the  amount  the 
Secretary  would  receive  from 


nongsvenaaental  investors  if  dks  loans 
wace  fucchaaed  by  such  inveaSocs  ob  ibm 
open  market. 

Although  the  Secretary  is  isMHog 
separate  regulations  for  loan 
discounting  under  each  prograa,  the 
authority  to  discount  Academic  Psciiity 
Loans  differs  only  slightly  from 
College  Housing  Loan  discou: 
authority.  The  Academic  Fac 
authority  requires  that  the  struetaeee 
built  with  the  proceeds  of  the  losn  bekig 
prepaid  continue  to  be  used  for 
educational  purposes  for  the  daratioBaf 
the  loan's  originally  scheduled  term  Is 
maturity.  An  educational  use  tsatdctfoB 
does  not  apply  to  discounting  af  CoMcfe 
Housing  loans  under  the  Higher 
Education  Amendments  of  ISMt 
however,  discounts  awaniedpaei  to 
enactment  of  the  amendarents  mn  siffi 
subject  to  an  educational  use  rcatnction. 
Further,  the  Academic  Facilities  Limb 
discounting  authority  esseatiaRy  expires 
in  1991,  while  the  discounting  aalherily 
for  the  College  Housing  Prograat  does 
not  have  an  expiration  date  for 
prepayments.  These  distinctioae 
between  the  two  authorities  do  not  Ihvc 
any  bearing  on  the  discounting 
methodology  and  procedures 
established  kn  iie  two  prograaM 

The  changes  in  the  test  of  the  final 
regulations  from  the  text  published  in 
Notice  of  Proposed  Rulemaking  for  the 
College  Housiag  Program  in  tht  Federal 
RegislBr  oi»  September  4, 1986,  51  R 
31754.  aie  the  result  of  the  Highar 
Education  Ameadments  of  198Bl  These 
changes  ds  Ave  fcllowing:  (1)  P*>-ririiirif 
various  factors  that  the  Secretary 
previously  used  to  discount  loans  in 
default,  and  [2]  flatly  prohibit  ile 
dirauBting  of  knns  that  are  leas  than 
five  years  old  or  made  after  October  1. 
W«6.  See  sections  732(b)(5)(B).  id  tdj 
and  762  (c)  (7),  (d).  (e)  of  the  Higher 
Education  Act  of  1965.  as  amended  by 
section  701  of  the  Higher  Education 
Amendments  of  1986.  Pub.  L  N^  99-4W. 
The  Higher  Education  AmendsMnts  of 
1986  also  authorize  institution*  m 
default  prior  to  October  1. 1986  ta 
prepay  their  loans  at  a  discount  These 
regulatory  changes  reflect  self- 
implementing  statutory  enactments. 

Waiver  of  Proposed  Rulemaki^ 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  l232lhliZHAf] 
and  the  Administrative  Procedure  Ac*  {5 
U.S.C.  553],  it  is  the  practice  of  like 
Secretary  to  offer  interested  parlies  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  Depaitawwl 
may  waive  proposed  rulemaking  if 
appropriate  under  5  U.S.C.  553,  which 


permits  waiver  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  thereon  are  impracticable, 
onnecessary.  or  contrary  to  the  pubic 
iaterest. 

The  Department  believes  that  it 
should  waive  proposed  rulemaking  for 
discounting  of  loans  under  the 
Academic  Facilities  Program  because 
wKieKand  comment  procedures  for  loan 
dtocBont  regulations  for  the  Academic 
Facilities  Program  would  be 
onnecessary,  impracticable,  and 
contrary  to  the  public  interest,  for 
several  reasons.  First,  notice  and 
comment  for  loan  discount  regulations 
fer  the  Academic  Facilities  Program  are 
anneeessary  because  virtually  identical 
provisions  were  included  in  the  Notice 
sf  Proposed  Rulemaking  (NPRM)  for 
loan  discounting  under  the  College 
Housing  Program,  which  was  published 
IB  the  Federal  Register  on  September  4, 
1986.  51  FR  31754.  These  two 
institutional  loan  programs  have  a 
common  purpose  and  serve  the  same 
cecipients.  There  is  no  basis  for  having  a 
fbrmula  or  methodology  for  discounting 
loans  under  the  Academic  Facilities 
R-ogram  different  than  the  one 
prescribed  for  the  College  Housing 
R-ogram.  In  light  of  the  fact  that  the 
Department  received  only  one  comment, 
which  was  favorable,  on  the  NPRM 
published  for  the  College  Housing 
Program,  it  would  appear  that  an 
adc^tioeal  round  of  rulemaking 
peecedsre  for  the  Academic  Facilities 
Program  would  not  yield  additional 
public  comment. 

Second.  Congress  has  directed  the 
Secretary  to  sell  loans  under  both 
programs  to  realize  $579  million  in 
proceeds  by  September  30, 1987.  See 
section  783  for  the  Higher  Education  Act 
of  1965,  as  added  by  Pub.  L.  No.  99-498. 
The  additional  time  associated  with 
poblication  of  an  NPRM  for  the 
Academic  Facilities  Program  could 
iaipede  fulfillment  of  this  urgent 
Congressional  directive.  The  urgency  is 
aho  reflected  in  the  Omnibus  Budget 
Reconciliation  Act  of  1986,  Pub.  L  No. 
Wt-mm.  which  also  calls  for  the 
Departnent  to  raise  revenues  through 
the  sale  of  the  loans. 

Third  and  finally,  many  of  the  loan 
dscount  regulations  for  the  Academic 
Facilities  Program  reflect  statutorily 
mandated  provisions;  public  comment 
on  such  provisions  would  not  result  in 
changes  to  the  regulatory  text. 

The  Secretary,  therefore,  has  decided 
fior  good  cause  to  waive  proposed 
ralemsking  on  the  final  regulations  as 
iiapeacticable,  unnecessary,  and 
coBtiary  to  the  public  interest  under  5 
U.S.C.  553(b)(B). 
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Executive  Order  12291 

The  regulations  have  been  reviewed 
by  the  Department  in  accordance  with 
Executive  Order  12291.  They  are 
classified  as  non-major  because  they  do 
not  meet  the  criteria  for  major 
regulations  established  in  the  Order. 

Intergovernmental  Review 

The  College  Housing  Program  is  listed 
in  other  regulations  promulgated  by  the 
Secretary  (34  CFR  Part  79)  as  subject  to 
the  intergovernmental  review 
requirements  imposed  by  section  204  of 
the  Demonstration  Cities  and 
Metropolitan  Development  Act  of  1966. 
The  objective  of  these  requirements  and 
Executive  Order  12372,  which 
implements  these  requirements,  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  State  and  local  processes  for 
State  and  local  government  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plan  and  actions  for  this  program. 
However,  the  limited  discount  program 
offered  by  the  Secretary  is  not  subject  to 
section  204  because  no  financial 
assistance  for  capital  construction  is 
awarded. 

Assessment  of  Educational  Impact 

In  the  Notice  of  Proposed  Rulemaking 
for  the  College  Housing  Program,  the 
Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  absence  of  any 
comments  on  this  matter  and  the 
Department's  own  review,  the  Secretary 
has  determined  that  the  regulations  in 
this  document  do  not  require 
information  that  is  already  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  for  the  United 
States. 

List  of  Subjects 

34  CFR  Part  614 

Colleges  and  universities.  Education, 
Housing,  Loan  programs — housing  and 
community  development. 

34  CFR  Part  617 

Colleges  and  universities.  Education, 
Housing,  Loan  programs — housing  and 
community  development. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 


line  following  each  substantive 
provision  of  these  regulations. 

Dated-  December  16, 1986. 
WiUiaas  |.  D—wM. 

Secretary  of  Education. 

The  Secretary  amends  Parts  614  and 
617  of  Title  34  of  the  Code  of  Federal 
ReguJations  as  follows: 

PART  614— COLLEGE  HOUSING 
PROGRAM 

1.  The  authority  citation  for  Part  614  is 
revised  to  read  as  follows: 

Authority:  Part  F  of  title  VII  of  the  Higher 
Education  Act  of  1965.  as  added  by  the 
Higher  Education  Amendments  of  1986,  Pub. 
L.  No.  99-498.  to  be  codified  at  Title  20  U.S.C. 
unless  otherwise  noted. 

2.  Section  614.63  is  revised  to  read  as 
follows: 

§  6 1 4.63    Discoupted  prepayment  of  a  loan. 

(a)(1)  The  Secretary  may  provide  a 
discount  for  prepayment  in  full  of  a 
college  housing  loan  in  an  amount 
determined  to  be  in  the  best  financial 
interests  of  the  Government  for 
institutions  that  meet  the  conditions 
estabhshed  in  paragraph  (b)  of  this 
section. 

(2)  The  discount  is  applicable  both  to 
loans  in  current  payment  status  and  to 
loans  in  default  as  long  as  an  institution 
does  not  become  delinquent  or  in 
default  on  its  loans  after  October  1, 
1986.  The  Secretary  reviews  proposals 
from  institutions  with  defaulted  loans 
separately  from  those  in  current 
payment  status  in  order  to  provide 
institutions  in  default  all  possible 
guidance  in  accomplishing  the 
prepayment  of  their  college  housing 
loans. 

(b)  The  Secretary  may  approve  a 
proposal  from  an  institution  for 
discounted  prepayment  of  a  college 
housing  loan  if — 

(1)  The  prepayment  is  made  from  non- 
Federal  sources; 

(2)  The  prepayment  is  made  on  a  loan 
both  issued  before  October  1, 1986  and 
outstanding  for  at  least  five  years; 

(3)  The  prepayment  is  not  derived 
from  proceeds  of  obligations,  the  income 
of  which  is  exempt  from  taxation  under 
the  Internal  Revenue  Code  of  1954;  and 

(4)  The  prepayment  is  in  an  amount 
determined  in  accordance  with 
paragraph  (c)  of  this  section; 

(c)  The  Secretary  determines  the 
amount  of  a  prepayment  for  a  college 
housing  loan  based  on — 

(1)  Current  market  yields  on 
outstanding  marketable  obligations  of 
the  United  States  with  remaining 
periods  to  maturity  comparable  to  that 
of  the  loan  to  be  prepaid; 


(2)  Current  fair  market  value  of 
outstanding  marketable  obligations  that 
are  of  comparable  quality  to  diat  of  the 
loan  to  be  prepaid: 

(3)  Current  and  anticipated 
administrative  costs  incurred  by  the 
Secretary  in  servicing  the  loan  to  be 
prepaid;  or 

(4)  Current  net  proceeds  that  the 
Secretary  would  receive  from 
nongovernmental  investors,  if  the  loan 
to  be  prepaid  were  purchased  by  such 
investors  on  the  open  market 

Authority:  Section  762(c].  (d).  (e)  of  the 
Higher  Education  Act  of  1965.  as  added  by 
the  Higher  Education  Amendments  of  1986. 
Pub.  L.  No.  99-498. 

PART  617— FINANCIAL  ASSISTANCE 
FOR  CONSTRUCTION, 
RECONSTRUCTION,  OR  RENOVATION 
OF  HIGHER  EDUCATION  FACILITIES 

3.  The  authority  citation  for  Part  617  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1132a  et  seq.,  unless 
otherwise  noted. 

4.  Part  617  is  amended  by  adding  a 
new  §  617.67  in  Subpart  D  to  read  as 
follows: 

§  617.67    Discounted  prepayment  of  a  loan. 

(a)(1)  The  Secretary  may  provide  a 
discount  for  prepayment  in  full  of  an 
Academic  Facilities  loan  in  an  amount 
determined  to  be  in  the  best  financial 
interests  of  the  Government  for 
institutions  that  meet  the  conditions 
established  in  paragraph  (b)  of  this 
section. 

(2)  The  discount  is  applicable  both  to 
loans  in  current  payment  status  and  to 
loans  in  default  as  long  as  an  institiition 
does  not  become  delinquent  or  in 
default  on  its  loans  after  October  1, 
1986.  The  Secretary  reviews  proposals 
from  institutions  with  defaulted  loans 
separately  from  those  in  current 
payment  status  in  order  to  provide 
institutions  in  default  all  possible 
guidance  in  accomplishing  the 
prepayment  of  their  college  housing 
loans. 

(b)  The  Secretary  may  approve  a 
proposal  from  an  institution  for 
discounted  prepayment  of  an  Academic 
Facilities  loan  if — 

(1)  The  prepayment  is  made  before 
October  1, 1991: 

(2)  The  prepayment  is  made  from  non- 
Federal  sources; 

(3)  The  prepayment  is  made  on  a  loan 
both  issued  before  October  1, 1986  and 
outstanding  for  at  least  five  years; 

(4)  The  prepayment  is  not  derived 
from  proceeds  of  obligations,  the  income 
of  which  is  exempt  from  taxation  under 
the  Internal  Revenue  Code  of  1954; 
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(5)  The  prepayment  is  in  an  amount 
determined  in  accordance  with 
paragraph  (c)  of  this  section:  and 

(6)  The  Secretary  is  assured  that  the 
education  facility  financed  by  the 
proceeds  of  the  loan  being  prepaid  will 
continue  to  be  used  for  educational 
purposes  for  the  duration  of  the  loans' 
originally  scheduled  time  to  maturity; 

(c)  The  Secretary  determines  the 
amount  of  a  prepayment  for  an 
Academic  Facilities  loan  based  on — 


(1)  Current  market  yields  on 
outstanding  marketable  obligations  of 
the  United  States  with  remaining 
periods  to  maturity  comparable  to  that 
of  the  loan  to  be  prepaid; 

(2)  Current  fair  market  value  of 
outstanding  marketable  obligations  that 
are  of  comparable  quality  to  that  of  the 
loan  to  be  prepaid; 

(3)  Current  and  anticipated 
administrative  costs  incurred  by  the 


Secretary  in  servicing  the  loan  to  be 
prepaid;  or 

(4)  Current  net  proceeds  that  the 
Secretary  would  receive  from 
nongovernmental  investors,  if  the  loan 
to  be  prepaid  were  purchased  by  such 
investors  on  the  open  market. 

Authority:  20  U.S.C.  1132d-l. 

[FR  Doc.  86-28900  Filed  12-22-86;  6:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

College  Housing  Program  and 
Academic  FacNitie*  Loan  Program; 
Administrattve  Notioe—Tftmsmittal  of 
Proposals  for  Prepayment  Discount 

Educational  institutions  which  have 
outstanding  college  housing  and 
academic  facilities  loans  and  wish  to 
take  advantage  of  a  prepayment 
discount  under  either  program  are 
invited  to  submit  a  proposal  for  a 
discount  to  the  Secretary  of  Education. 

The  Secretary's  authority  to  discount 
college  housing  and  academic  facilities 
loans  has  been  reauthorized — and  in 
some  way*  changed — under  the  Hi^er 
Education  Amendments  of  1986,  Pub.  L. 
99^96.  Final  regulations  implementing 
this  authority  under  the  College  Housing 
and  Academic  Facilities  programs  are 
published  in  this  issue  of  the  Federal 
Register. 

Closing  Date  for  Transmittal  of 
Proposals 

Proposals  must  be  mailed  or  hand- 
delivered  by  close  of  business  February 
27, 1987.  A  proposal  sent  by  mail  must 
be  addressed  to:  U.S.  Department  of 
Education,  OPE/DCMAS/IRB.  P.O.  Box 
23471,  L'Enfant  Plaza  Station. 
Washington.  DC  20024. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark: 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service; 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  conunercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  a  proposal  is  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark; 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Institutions  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

Institutions  are  encouraged  to  use 
registered  or  at  least  first-class  mail. 
Each  late  applicant  will  be  notified  that 
it  proposal  will  not  be  considered. 

A  proposal  delivered  by  hand  must  be 
taken  to:  U.S.  Department  of  Education, 
Institutional  Receivables  Branch,  Room 
5606.  Regional  Office  Building  3.  7th  &  D 


Streets.  SW.,  Washington.  DC  20202, 
between  6:00  a.m.  and  4:30  p.m. 
(Washington  DC  time)  daily,  except 
Saturday,  Sunday  or  Federal  Holidays. 
Proposals  that  are  hand  delivered  will 
not  be  accepted  after  4:30  p.m.  on  the 
closing  date. 

Program  Information 

This  limited  invitation  is  solely  for 
prepayment  of  outstanding  college 
housing  and  academic  facilities  loans. 
All  loans  are  eligible  for  prepayment 
with  the  exception  of  loans  which  were 
issued  after  September  30. 1982.  The 
applicable  regulations  specify 
requirements  for  prepayment  of 
outstanding  loans  and  for  a 
determination  by  the  Secretary  of  the 
actual  amount  that  must  be  prepaid.  The 
Secretary  determines  whether  to 
discount  a  loan  based  on  these 
requirements,  including  the  requirement 
that  the  diacount  be  in  the  best  financial 
interests  of  the  Federal  Government 

Supplemental  Infoiraatioo 

There  is  no  standard  form  for  a 
proposal.  However,  a  proposal  for  a 
prepayment  discount  should  be 
submitted  and  signed  by  an  authorized 
official  of  the  institution,  should  reflect 
the  information  necessary  for  the 
Secretary  to  award  a  discount  under 
applicable  regulations,  and  should  also 
contain  the  following  information. 

•  If  the  institution  intends  to  use 
funds  on  deposit  in  reserve  accounts 
that  were  established  for  the  building 
originally  financed  by  the  loan  or  the 
loan  itself,  a  request  that  the 
Department  grant  the  institution 
permission  to  use  such  funds  for 
prepayment; 

•  A  statement  that  the  trustee  under 
the  indenture  (or  similar  instrument)  has 
verified  the  outstanding  balance  of  the 
loan  to  be  discoimted; 

•  The  exact  date  the  institution  will 
submit  its  prepayment  to  the  Secretary. 
Prepayments  are  required  within  90 
days  of  Departmental  approval  of  a 
prepayment  application:  and 

•  The  construction  project  number  for 
the  loan  and  a  description  of  the 
building  financed  by  the  loan. 

The  Department  encourages  each 
institution  which  proposes  to  submit  a 
discounted  prepayment  for  loans  that 
are  evidenced  under  a  trust  indenture 
(or  similar  instrument)  to  consult 
directly  with  the  trustee  institution  with 
respect  to  the  execution  of  appropriate 
forms  for  releasing  or  cancelling 
mortgages  or  liens  which  secure 
repayment  of  the  loan.  In  addition,  to 
the  extent  that  several  loans  are 
evidenced  by  the  issuance  of  one  bond 
under  a  trust  indenture,  an  institution 


wishing  to  prepay  one  or  more,  but  not 
all.  of  the  loans  should  seek  the  advioe 
of  the  trustee  as  to  the  appropriate 
documents  and  forms  for  separating  the 
loans  for  prepayment  purposes.  The 
Department  anticipates  that  separating 
loans  for  prepayment  purposes  will 
necessitate  the  execution  of  collateral 
dociunents  such  as  a  supplemental  to  an 
indenture.  All  appropriate  forms  that  a 
trustee  might  require  the  Department  as 
bondholder,  to  execute  should  be 
submitted  with  the  proposal. 

The  Department  plans  to  calculate  the 
exact  prepayment  amount  [i.e..  the 
discounted  amount  the  Department 
accepts  to  consider  a  loan  paid-in-full) 
of  each  loan  which  is  eligible  for  a 
discount  current  "BBB"  market  rates. 
This  information  should  he  available  to 
institutions  no  later  than  the  10th  day  of 
each  month.  Therefore,  each  institution 
which  submits  proposals  need  not 
calculate  the  amount  to  be  prepaid. 

If  an  institution  wishes  to  lock-in  a 
discount  rate  and  prepayment  amount 
for  a  given  month,  it  may  do  so  by 
making  Its  prepayment  in  full  at  the 
same  time  it  submits  its  proposal.  Upon 
acceptance  by  die  Department  the 
exact  prepayment  amount  will  be 
calculated  using  the  locked-in  discount 
rate  and  the  payment  receipt  date.  Any 
overpayments  will  be  refunded  by  the 
Department  of  Education  to  the 
institution.  Interest  will  not  be  paid  on 
the  overpayments. 

An  institution  desirous  of  discounting 
its  loan  but  which  is  unable  to  submit 
the  total  prepayment  amount  may 
guarantee  for  90-days  the  rate  for  the 
month  in  which  the  proposal  is 
submitted  by  including  with  the 
proposal  a  non-refundable  deposit  in  an 
amount  equal  to  2%  of  the  loan's 
outstanding  principal.  This  deposit 
should  be  in  the  form  of  a  certified 
check  payable  to  the  U.S.  Department  of 
Education.  The  check  must  be  either 
mailed  to  the  above  post  office  box  or 
delivered  by  hand  to  the  street  address 
shown  above.  If  an  institution  which  has 
made  a  deposit  cannot  later  prepay  the 
loan,  the  deposit  will  be  credited  to  the 
next  payment  due  on  the  loan. 

The  deposit  will  be  applied  to  the 
prepayment  amount  upon  receipt  of  the 
balance  necessary  to  prepay  the  loan/ 
loans.  Upon  the  Department's 
acceptance  of  the  institution's  proposal, 
the  exact  prepayment  amount  will  be 
calculated  using  the  locked-in  discount 
rate  and  the  last  business  day  of  the 
month  or  the  mutually  agreed  upon  date 
for  prepayment. 

Each  institution  which  has  a  discount 
proposal  approved  and  does  not  submit 
its  full  prepayment  or  deposit  with  its 
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proposal  will  be  advised  by  the 
Department  of  the  discount  rate,  the 
exact  payoff  amount  and  the 
prepayment  date. 

If  the  institution's  proposal  is 
accepted  by  the  Department,  the  payoff 
amount  will  be  accepted  as  long  as 
payment  is  received  by  the  Department 
of  the  Treasury  on  the  prepayment  date 
specified  by  the  Department  in  its 
acceptance  letter.  The  Department 
encourages  prepayment  directly  to  the 
Federal  Reserve  Bank,  Richmond, 
Virginia,  by  electronic  funds  transfer  but 
will  accept  prepayment  by  a  certified 
check  to  the  Federal  Reserve  Bank  in 
Richmond,  Virginia.  Care  should  be 
taken  to  ensure  that  checks  are  received 
promptly.  Institutions  are  advised  that 
full  prepayment  is  required  and  that  the 
prepayment  must  be  made  on  the 
agreed-upon  date. 

Once  a  proposal  has  been  tentatively 
accepted,  the  Department  will  execute 
an  agreement  with  the  institution. 
Generally,  the  agreement  will  reiterate 
the  statutory  and  regulatory 
requirements  for  a  prepayment  discount; 
however,  it  is  possible  that  terms  of  the 
agreement  may  vary  from  institution  to 


institution  depending  on  the  particular 
facts  involved. 

Applicable  Regulations 

Regulations  for  the  College  Housing 
Program  are  at  34  CFR  Part  614,  and 
regulations  for  the  Academic  Facilities 
Program  are  at  34  CFR  Part  617.  The 
amended  loan  discount  regulations  for 
both  programs  are  published  in  this 
issue  of  the  Federal  Register. 

Intergovenunental  Review 

The  College  Housing  Program  is  listed 
in  other  regulations  promulgated  by  the 
Secretary  (34  CFR  Part  79)  as  subject  to 
intergovernmental  review  requirements 
imposed  by  section  204  of  the 
Demonstration  Cities  and  Metropolitan 
Development  Act  of  1966.  The  objective 
of  these  requirements  and  Executive 
Order  12372.  which  implements  the 
requirements,  is  to  foster  an 
intergovernmental  partnership  and 
strengthened  federalism  by  relying  on 
state  processes  for  state  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 


notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 
However,  the  limited  discount  program 
offered  by  the  Secretary  is  not  subject  to 
section  204  because  no  financial 
assistance  for  capital  construction  is 
awarded. 

Further  Information 

For  further  information  contact 
Samuel  Weaver.  Chief,  Institutional 
Receivables  Branch.  Office  of 
Postsecondary  Education.  Department  of 
Education.  P.O.  Box  23471,  L'Enfant 
Plaza  Station,  Washington,  DC  20024. 
Telephone:  (202)  472-9300. 

Authority:  Parts  C  and  F  of  Title  VH  of 
Higher  Education  Act  of  1965,  as  amended 
and  added  by  the  Higher  Education 
Amendments  of  1986.  Pub.  L  99-498,  to  be 
codined  at  Title  20,  U.S.C. 

Dated:  December  16, 1986. 
C.  Ronald  Kimberling. 

Assislant  Secretary  for  Postsecondary 

Educatioa. 

[FR  Doc.  86-28901  Filed  12-22-88;  8:45  am] 
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Propo*«d  Rules: 

1910 44796.45427 
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165 43906,  44603,  45764 

166 43347 
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668 43320,  43332 

614 46582 

617 46582 

692 43310 

Proposed  Rules: 

760 44800 
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103 45663 
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36 44290 
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10 45318 
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2910 45986 
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3500 43910 

Public  Und  Order: 

6554 43351 

6625 43267 

6629 45229 

6633 ....43351 

6634 -,....; .—  44478 

6635 . 45330 

44  CFR 

64 43198.  451 16 

81 4491 1 

302 43923 

Proposed  Rules: 

67 44928.  45003 
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31 451 1 7 

95 45321 

205 45321 

307 45321 

1180 43351 

Proposed  Rules: 

301 43550 

302 43550 

303 43550 

305 43550 
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Proposed  Rules: 

150... 44182 

1 60 45783 

202 44093 

382 451 35 

580 43267,45912 

47  CFR 

Oh.  1 44478 

0 45888 

1 45888 

2 44478 

18 43744 

25 44068 

31 43498,  44479 
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73 43199,  43200,  44069, 

44478, 44988-44990,  45331, 
45891 

76 44606 
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Proposed  Rules: 

1 45912 

2 43749,  44093 

31 45915 

32 45915 

61 45912 

68 43749 

69 45912 

73 44094 
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90 45025 

94 44093 
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Ch.  2 46052 

Ch.  17 44296 

204 43200 
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222 43354 
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232 43209 
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325 44292 

330 44292 
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501 45892 

506 44990 
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13 44410 

48 43219 
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49  CFR 
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1001 44297 
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97 44812 
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105- 44812 
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672 43397.44812 
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681  _ 43940 

685 _ 45141 

UST  OF  PUBLIC  LAWS 


The  listing  of  public 
enacted  dunng  the 
Mcond  session  of  the  99th 
Congress  has  been 
completed. 
Last  IwHiig:  November  26, 


The  feting  wit)  be  resumed 
when  bins  are  enacted  Into 
put)Sc  law  during  ttw  first 
Mssion  of  the  100th  Congress 
wNch  convenes  on  January  6 
1967. 
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Agricultural  Marketing  Service 

RUL£S 

Lemons  grown  in  California  and  Arizona.  46593 
Milk  marketing  orders: 
Southwest  Plains;  correction,  46746 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Commodity  Credit 
Corporation;  Federal  Grain  Inspection  Service 

NOTICES 

Agency  information  coUectioB  activities  under  OMB  review, 

46697 
Privacy  Act: 
Systems  of  records,  46697,  46690 

(2  documents) 

Animal  and  Plant  Healtl)  Inspection  Service 

PROPOSED  RULfS 

Exportation  and  importation  of  animals  and  animal 
products: 

Cleaning  and  disinfecting  of  export  aircraft  46684 
Veterinarian  accreditation,  suspension,  etc.: 

Conflict  of  interests.  46685 

Antitrust  Division 

NOTICES 

National  cooperative  research  notiHcations: 
Babcock  &  Wilcox  Co.  et  aL.  46727 

Army  Department 

See  also  Engineers  Corps 

NOTICES 

Meetings: 

Science  Board  (2  documents],  46744 

Bonneville  Power  Administration 

NOTICES 

Pacific  Northwest-Pacific  Southwest  Intertie  access  policy: 
Comment  extension,  46704 

Commerce  Department 

See  also  National  Oceanic  and  Atmospheric  Administration 

RULES 

Missing  children,  use  of  official  mail  in  location  and 

recovery,  46613 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

46702 

Commodity  Credit  Corporation 

RUL£S 

Loan  and  purchase  programs: 
Disaster  payment  program,  46583 

Defense  OafMrtment 

See  also  Army  Department;  Engineers  Corps:  Navy 

Department 
RUl^s 
Veterans: 
Post-vietnam  era  veterans  educational  asdstance 
program,  46654 
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NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  46704 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Greenfarb,  Irving  M.,  D.O.,  46727 

Education  Department 

NOTICES 

Meetings: 
Education  Intergovernmental  Advisory  Council.  46704 

Employment  and  Training  Administration 

RULES 

Trade  adjustment  assistance  for  workers 
Correction,  46746 

Energy  Department 

See  Bonneville  Power  Administration;  Fedo^  Energy 
Regulatory  Commission;  Hearings  and  Appeals  Office. 
Energy  Department 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc: 
Bayou  La  Batre,  AL,  46703 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Alabama.  46655 
Hazardous  waste: 

Identiflcation  and  listing — 
Exclusions;  correction,  46668 
Pesticide  chemicals  in  or  on  raw  agricultural  commodities; 
tolerances  and  exemptions,  etc.: 

Aldrin  and  dieldrin,  46662 

Chlordane.  46665 

DDT  and  IDE.  46658 
Pesticides;  tolerances  in  foods  and  animal  feeds: 

DDT  and  TDE.  46618 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  46692 
Ohio.  46693 
Hazardous  waste: 
Treatment,  storage,  and  disposal  facilities — 
Containers  holding  liquid  hazardous  waste  and  &ee 
liquids,  etc..  46824 
NOTICES 
Meetings: 

Science  Advisory  Board.  46718 
Pesticide  registration,  cancellation,  etc.: 

ADCO  Chemical  &  Supply  Co.  et  al.,  46715 
Toxic  and  hazardous  substances  control: 
Alkyl  phthalates;  testing  consent  agreement  development: 

meeting.  46718 
Premanufacture  notices  receipts,  46716 
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Executive  Office  of  the  President 

See  Presidential  Documents 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 

Regulatory  accounting  practices,  46597 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

McDonnell  Douglas.  46602 

Para-Flite.  46602 
let  routes.  46611-46613 

(3  documents) 
Restricted  areas.  46608.  46610 

(2  documents) 
VOR  Federal  airways.  46603-46608 

(6  documents) 
VOR  Federal  airways  and  jet  routes,  46609 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing.  46687 
NOTICES 
Airport  noise  compatibility  program: 

T.  F.  Green  State  Airport,  RI,  46741 

Tri-Cities  Airport.  WA.  46742 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Banking  system;  disclosure  by  FDIC  of  statutory 
enforcement  actions;  policy  statement,  46719 

Federal  Energy  Regulatory  Commission 

RULES 

National  Gas  Policy  Act,  etc.: 

Ceiling  prices — 
Old  gas  pricing  structure.  46762 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

San  Diego  Gas  &  Electric  Co.  et  al..  46705 
Natural  gas  certificate  filings: 

Transcontinental  Gas  Pipe  Line  Corp.  et  al..  46706 
Applications,  hearings,  determinations,  etc.: 

Northern  Natural  Gas  Co..  46705 

Federal  Grain  Inspection  Service 

NOTICES 

Meetings: 

Advisory  Committee.  46702 

Federal  Highway  Administration 

NOTICES 

Environmental  statements:  notice  of  intent: 
Richmond.  VA.  46743 
Vernon  County,  WI,  46743 

Federal  Maritime  Commission 

RULES 

Marine  terminal  operators,  freight  forwarders: 

Terminal  tariffs;  terminal  operator  negligence, 
exculpatory  provisions,  etc.,  46668 
PROPOSED  RULES 
Agreements  by  ocean  common  carriers,  etc.: 

Marine  terminal  exculpatory  agreements,  46694 
NOTICES 
Agreements  filed,  etc.,  46719 


Complaints  filed: 

New  Orleans  Steamship  Association  et  al.,  46720 
Freight  forwarder  licenses: 

Spatzer  International.  Inc..  et  al.,  46720 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 
Detroit  Auto  Dealers  Association,  Inc.,  et  al.,  46615 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

PROPOSED  RULES 

Book-entry  Treasury  bonds,  notes,  and  bills,  46692 
NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Statewide  Insurance  Co.,  46744 

Food  and  Drug  Administration 

NOTICES 

Human  drugs: 

Bioequivalence  of  solid  oral  dosage  forms;  public 
workshops;  transcript  availability,  46721 
Laser  variance  approvals,  etc.: 

Laser  Presentations,  Inc.,  et  al.,  46721 
Medical  devices;  premarket  approval: 

Therapore  Therapeutic  Apheresis  System,  46722 
X-ray  systems  variance  approvals,  etc.: 

Elscint,  Inc.,  46723 

General  Services  Administration 

NOTICES  k 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  46704 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health;  Public  Health  Service;  Social  Security 
Administration 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation.  46709.  46711 
(2  documents) 

Interior  Department 

See  also  Land  Management  Bureau;  Surface  Mining 

Reclamation  and  Enforcement  Office 
PROPOSED  RULES 

Hearings  and  appeals  procedures: 
Individual  civil  penalties.  46846 

Internal  Revenue  Service 

RULES 
Income  taxes: 

Accelerated  cost  recovery  system;  retirement- 
replacement-betterment  property.  46618 

Deposit  of  estimated  income  tax  by  private  foundations 
and  tax-exempt  organizations.  46619 

Withholding  upon  dispositions  of  U.S.  real  property 
interests  by  foreign  persons,  46620 

Withholding  upon  dispositions  of  U.S.  real  property 

interests  by  publicly  traded  partnerships,  trusts,  and 
real  estate  investment  trusts.  46651 
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PROPOSED  RULES 

Income  taxes: 

Deposit  of  estimated  income  tax  by  private  foundations 
and  tax-exempt  organizations;  cross  reference,  46689 

Withholding  upon  dispositions  of  U.S.  real  property 

interests  by  publicly  traded  partnerships,  trusts,  and 
real  estate  investment  trusts;  cross  reference,  46688 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act.  46745 

Interstate  Commerce  Commission 

RULES 

Railroad  carriers: 

Contracts  and  exemptions;  storage  leases,  46675 
NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Central  of  Georgia  Railroad  Co.  et  al.,  46725 

Delaware  Otsego  Corp.  et  al.,  46726 

Krebs.  Robert  D.,  46726 
Railroad  services  abandonment: 

Southern  Pacific  Transportation  Co.,  46727 

Just^-w  Department 

See  Antitrust  Division;  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Withdrawal  and  reservation  of  lands: 
Ofegon;  correction,  46746 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  46745 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review.  46704 

Nationallnstitutes  of  Heafttl 

NOTICES 

Meetings: 
National  Cancer  Institute,  46723.  46724 
(2  documents) 

Nationai  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Mexico  red  drum,  46675 
NOTICES 

Permits: 
Marine  mammals,  46702 
(2  documents) 

National  Science  Foundation 

NOTICES 
Meetings: 
Engineering  Research  Centers  Advisory  Review  Panel, 

46728 
Equal  Opportunities  in  Science  and  Engineering 

Committee,  46729 
Materials  Research  Advisory  Committee,  46729 


Systematic  Biology  Advisory  Panel,  46728 
Navy  Department 

RULES 

Acquisition  regulations,  46670 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
46703 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Byproduct,  source,  and  special  nuclear  material;  domestic 
licensing: 
Materials  Safety  Regulation  Review  Stiidy  Group  Report; 
correction,  46687 

NOTICES 

Environmental  statements;  availability,  etc.: 

Carolina  Power  &  Light  Co.,  46736 

Virginia  Electiic  &  Power  Co.  et  al.,  46737 
Applications,  hearings,  determinations,  etc.: 

Consumers  Power  Co.,  46729,  46731 
(3  documents) 

Philadelphia  Electric  Co.,  46732 

Star-Jet  Services,  Inc.,  46733 

Texas  Utilities  Electric  Co.,  46734 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Day  of  Prayer,  National  (Proc.  5594),  46589 
Year  of  the  Teacher,  National;  Teacher  Appreciation  Day, 
National  (Proc.  5593),  46587 
EXECUTIVE  ORDERS 

Govenunent  employees;  December  28, 1986  holiday  (EO 
12577),  46591 

Put>lic  Health  Service 

See  also  Food  and  Drug  Administration;  National  Institutes 

of  Health 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration,  46724 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Hazardous  substances;  listing  and  reportable  qualities, 

46672 
Uranium  hexafluoride,  46674 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Amoco  Corp.,  46737 

Franklin  AGE  High  Income  Fund,  Inc.,  et  al.,  46738 
Nuveen  Municipal  Bond  Fund,  Inc.,  et  al.,  46739 
Public  utility  holding  company  filings,  46739 
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The  President 


Presidential  Documents 


ProdamatioD  5593  of  December  22,  1986 

National  Year  of  the  Teacher 
National  Teacher  Appreciation  Day 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

When  Henry  Adams  wrote.  "A  teacher  affects  eternity;  he  can  never  tell 
where  his  influence  stops."  he  expressed  a  sentiment  that  any  student  could 
share.  Teachers  help  us  learn  to  read,  to  write,  and  to  count— and  how  to 
study.  By  word  and  example,  teachers  impart  moral  and  civic  values.  During 
our  most  formative  and  impressionable  years,  teachers  help  us  understand 
ourselves  and  the  world  around  us. 

Our  teachers  in  public  and  private  schools,  from  preschool  through  elementa- 
ry, secondary,  and  beyond,  deserve  the  gratitude  of  our  Nation  for  their 
wisdom,  sacrifice,  community  service,  and  devotion  to  their  students.  Teach- 
ers prepare  us  for  the  future;  and  anyone  who  today  works,  dreams,  imagines, 
creates,  and  contributes  to  the  well-being  of  our  country  can  thank  devoted 
teachers  who  provided  help,  knowledge,  and  inspiration  along  the  way. 

The  memory  of  a  very  special  teacher  inspires  us:  Sharon  Christa  McAuUffe,  a 
dedicated  teacher  who,  along  with  the  other  crew  members  of  CHALLENGER, 
lost  her  life  on  January  28.  1986,  May  all  Americans  commemorate  Sharon 
Christa  McAuliffe  and  her  brave  companions.  May  we  also  express  our 
gratitude  to  everyone  who  continues  the  legacy  of  devotion  and  excellence 
that  she  and  the  rest  of  America's  teachers  have  given  us  through  the  years. 

The  Congress,  by  Pubhc  Law  99-480,  has  designated  September  1986  through 
May  1987  'as  "National  Year  of  the  Teacher"  and  January  28,  1987,  as 
"National  Teacher  Appreciation  Day"  and  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  year  and  of  this  day. 

NOW,  THEREFORE,  l,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  school  year  of  September  1986  through  May 
1987  as  National  Year  of  the  Teacher  and  January  28.  1987,  as  National 
Teacher  Appreciation  Day.  I  invite  the  Governors  of  every  State,  employers, 
community  leaders,  school  superintendents,  principals,  educators,  students, 
parents,  and  all  Americans  to  observe  these  events  with  appropriate  educa- 
tional activities  to  recognize  the  importance  of  teachers  in  American  schools. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-second  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eleventh. 
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Proclamation  5594  (tf  Decen^Mr  22,  1986 
National  Day  of  Prayer,  1987 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  1952  the  Congress  of  the  United  States,  resuming  a  tradition  observed  by 
the  Continental  Congress  from  1776  to  1783  and  followed  intermittently  there- 
after, adopted  a  resolution  calling  on  the  President  to  set  aside  and  proclaim  a 
suitable  day  each  year  as  a  National  Day  of  Prayer.  At  the  time  the  resolution 
was  adopted,  Americans  were  dying  on  the  battlefield  in  Korea.  More  than 
125,000  of  our  young  men  had  been  killed  or  wounded  in  that  conflict,  the  third 
major  war  in  which  our  troops  were  involved  in  a  century  barely  half  over. 

Members  of  Congress  who  spoke  for  the  resolution  made  clear  that  they  felt 
the  Nation  continued  to  face  the  very  same  challenges  that  preoccupied  our 
Founders:  the  survival  of  freedom  in  a  world  frequently  hostile  to  human 
ideals  and  the  struggle  for  faith  in  an  age  that  openly  doubted  or  vehemently 
denied  the  existence  of  the  Almighty.  One  Senator  remarked  that  "it  would  be 
timely  and  appropriate  for  the  people  of  our  Nation  to  join  in  this  service  of 
prayer  in  the  spirit  of  the  founding  fathers  who  believed  that  God  governs  in 
the  affairs  of  men  and  who  based  their  Declaration  of  Independence  upon  a 
firm  reliance  on  the  protection  of  Divine  Providence." 

Human  nature  is  such  that  times  of  distress,  grief,  and  war — or  their  recent 
memory — impel  us  to  acknowledgements  we  are  often  too  proud  to  make,  or 
too  prone  to  forget,  in  periods  of  peace  and  prosperity.  During  the  Civil  War 
Lincoln  said  that  he  was  driven  to  his  knees  in  prayer  because  he  was 
convinced  that  he  had  nowhere  else  to  go.  During  World  War  II,  an  unknown 
soldier  in  a  trench  in  Tunisia  left  behind  a  scrap  of  paper  with  the  verses: 

Stay  with  me,  God.  The  night  is  dark. 
The  night  is  cold:  my  little  spark 
Of  courage  dies.  The  night  is  long; 
Be  with  me,  God,  and  make  me  strong. 

America  has  lived  through  many  a  cold,  dark  night,  when  the  cupped  hands  of 
prayer  were  oiu"  only  shield  against  the  extinction  of  courage.  Though  that 
flame  has  flickered  from  time  to  time,  it  bums  brightest  when  we  are  willing, 
as  we  ought  to  be  now,  to  turn  our  faces  and  our  hearts  to  God  not  only  at 
moments  of  personal  danger  and  civil  strife,  but  in  the  full  flower  of  the 
liberty,  peace,  and  abundance  that  He  has  showered  upon  us. 

Indeed,  the  true  meaning  of  our  entire  history  as  a  Nation  can  scarcely  be 
glimpsed  without  some  notion  of  the  importance  of  prayer,  our  Declaration  of 
Dependence  on  God's  favor  on  this  unflnished  enterprise  we  call  America. 
Our  land  today  is  more  diverse  than  ever,  our  citizens  come  from  nearly  every 
nation  on  Earth,  and  the  variety  of  religious  traditions  that  have  found 
welcome  here  has  never  been  greater.  On  our  National  Day  of  Prayer,  then, 
we  join  together  as  people  of  many  faiths  to  petition  God  to  show  us  His 
mercy  and  His  love,  to  heal  our  weariness  and  uphold  our  hope,  that  we  might 
live  ever  mindful  of  His  justice  and  thankful  for  His  blessing. 

By  joint  resolution  of  the  Congress  approved  April  17, 1952,  the  recognition  of 
a  particular  day  set  aside  each  year  as  a  National  Day  of  Prayer  has  become  a 
cherished  national  tradition. 
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NOW.  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  May  7, 1987.  as  a  National  Day  of  Prayer.  I  call 
upon  the  citizens  of  this  great  Nation  to  gather  together  on  that  day  in  homes 
and  places  of  worship  to  pray,  each  after  his  or  her  own  manner,  for  unity  of 
the  hearts  of  all  mankind. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eleventh. 
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Editorial  Note:  For  the  President's  remarks  on  signing  Proclamation  5584,  see  the   Weekly 
Compilation  of  Presidential  Documents  (vol.  22.  no.  52). 
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Executive  Order  12577  of  December  22,  19B6 

Closing  of  Government  Departments  and  Agencies  on  Friday, 
December  26,  1986 


By  the  authority  vested  in  me  as  President  of  the  United  States  of  America,  it 
is  hereby  ordered  as  follows: 

Section  1.  All  Executive  departments  and  agencies  shall  be  closed  and  their 
employees  excused  from  duty  on  Friday.  December  26. 1986.  the  day  following 
Christmas  Day.  except  as  provided  in  Section  2  below. 

Sec.  2.  The  heads  of  Executive  departments  and  agencies  may  determine  that 
certain  offices  and  installations  of  their  organizations,  or  parts  thereof,  must 
remain  open  and  that  certain  employees  must  report  for  duty  on  December  26, 
1986,  for  reasons  of  national  security  or  defense  or  for  other  public  reasons. 

Sec  3.  Friday,  December  26,  1986,  shall  be  considered  as  falling  within  the 
scope  of  Executive  Order  No.  11582  and  of  5  U.S.C.  5546  and  6103(b)  and  other 
similar  statutes  insofar  as  they  relate  to  the  pay  and  leave  of  employees  of  the 
United  States. 


|FR  Doc.  efr-291(n 

Filed  12-23-86:  10:30  am| 
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THE  WHITE  HOUSE, 
December  22,  1986. 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL   REGISTER 
contains  regulatory  documents   having 
general  applicability  and  legal  effect,  most 
of  Kvhich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put)iished  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tf)e  SupenntervJent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

wOOK. 


DEPARTMENT  OF  AGRICULTURE 
Agriculturai  Marlceting  Service 
7  CFR  Part  910 
(Lemon  Regulation  S41] 

Lemons  Grown  in  California  and 
Ari2ona:  Umltation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  Regulation  541  establishes 
tiie  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
255,000  cartons  during  the  period 
December  28, 1986-January  3, 1987.  Such 
action  is  needed  to  balance  the  supply 
of  fresh  lemons  with  market  demand  for 
the  period  specified,  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

date:  Regulation  541  (S  910.841]  is 
effective  for  the  period  December  2ft- 
lanuary  3, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  L.  Cioffi.  Chief.  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA,  Washington,  DC  2025a 
telephone;  (202)  447-5697. 
8UPI»UU«ENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  foiih  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened- 


Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1986-87.  The 
committee  met  publicly  on  December  16, 
1986,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended,  by  a  vote  of  12  to  0,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  that  the  market 
for  lemons  is  strong. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  (^  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

PART  910-{  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 


AutlMKily:  Sees.  1-19,  48  SUt.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  910.841  is  added  to  read  as 
follows: 

S910M1    Lemon  Regulation  541. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  December  28 
through  January  3, 1987,  is  established  at 
255.000  cartons. 

Dated:  December  19, 1966. 
Thomas  R.  Claik. 

Acting  Director.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 
(FR  Doc.  88-28938  Filed  12-2»-86:  8:45  am) 
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CommocNty  Credit  CorporatkNi 
7  CFR  Part  1477 

Disaster  Paynnent  Program  for  1986 
Crops 

AOeiCY:  Commodity  Credit 
Corporation,  USDA. 

ACnoN:  Final  rule. 

summary:  This  Final  Rule  establishes 
the  terms  and  conditions  for  the 
implementation  of  a  disaster  payment 
program  for  eligible  producers  for  losses 
of  1986  crop  production  due  to  drought, 
excessive  heat,  flood,  hail  or  excessive 
moisture  in  1988.  The  disaster  payment 
program  is  carried  out  in  accordance 
with  the  provisions  of  Pub.  L  99-500  and 
Pub.  L  99-591  (herein  referred  to  as  "99- 
500").  The  provisions  of  this  final  rule 
were  addressed  in  an  interim  rule  issued 
on  November  19, 1986.  With  a  few 
exceptions,  the  provisions  of  this  final 
rule  are  the  same  as  those  contained  in 
the  interim  rule.  Changes  which  are 
made  by  this  final  rule  principally 
involve:  (1)  The  definition  of  an 
"economic  emergency";  (2) 
consideration  of  the  quality  of  a 
nonprogram  crop  in  determining 
whether  a  producer  of  such  a  crop  is 
eligible  to  receive  a  disaster  payment; 
(3)  clarifying  the  payment  rate  that  is 
applicable  to  upland  cotton;  and  (4)  the 
payment  rate  for  sugar  beets  and  sugar 
cane. 

EFFECTIVE  DATE:  December  19, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  W.  Newcomb,  Director,  Emergency 
Operations  and  Livestock  Programs 
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Division.  Agricultural  SlaMmtrmfifid 
Conservation  Service,  UaUed  States 
Department  of  Agriculture,  P.O.  Box 
2415.  Watlw^taD.  iX:  raieplaMctatZ) 
447-5621.  A  Final  Regulatory  Impact 
Analysis  is  being  prepared  and  will  be 
available  u^OB  neqoeA. 

SUPPLEMENTARY  mFORMATION:  This 

fin^  rale  has  been  neviewed  in 
accordance  with  procedures 
implementing  Executive  Order  122S1 
and  Secretary's  "Memorandum  1512-1 
and  has  been  classffted  as  ''maTor"  since 
the  program  ^vfll  'trarve  an  aiuuial  effect 
Tjn  flre  etjoiromy  exceeding  '$100  mtffion. 

It  has  been  determined  that  the 
Regiilatory  Flexibility  Act  is  not 
applicable  to  this  nrie  vrnce  "Sie 
Commodity  Credit  Corporatism  (CX3C^  is 
not  veqvind  by  5  U.S.C  553  or  anf  trther 
provision  of-ftre^hrwto  pnbfiA  a  notice 
of  finjposed  ruleiiiflfking  "wfth  respect  to 
the  subject  matter  of  this  rale. 

An  BiiviruiiiiieiitHl  Bvaluutiuii'with 
respect  ta  ithe  Disaster  Payment  Program 
is  being  completed.  It  has  been 
determined  that  this  adion  inavt 
expected  to  have  a  significant  impact  on 
thc^DBlityaftfaeininBB  euv  ti  aimeMt.  In 
addition,  it  has  been  determined  Art 
this  action  %vill  not  adversely  affect 
environment^  factors  smjh  mi  wHdIife 
habitat,  water  quality,  air  quality,  and 
land  use  and  appearance.  Acoonlingly. 
neither  an  Environmental  Assessment 
nor  an  Cnvlnniuieirtal  fanpact  Statement 
is  needed. 

The  ttfle  and  number  of  the  federal 
assistaace  prqgrara  to  which  this  notice 
^PpTies  are:  Tide — Coauaodky  Loans 
and  Purdiasas:  Numiber  10i)&l,  as  lound 
in  the  GalalQg  oFPedecal  Domestic 
Assistance. 

This  j»-Q§ra<&/actit«ty  is  not  vubjeot  lo 
the  ^avisioas  ct  EKecwtive  Order  12272 
wbich  re^iiii<es  tnlecgaveiBawntal 
consokaliaa  with  State  tend  ieoai 
offidak.  Sae  *be  Ma«ice  nefaaiad  to  7  CFSR 
Bart  9015.  SuhMrt  V,  paMshed  at  4«FR 
2911S(]aneM,  tM3^ 

An  interiffi  rvie.  wAiioh  established 
regulatiam  govuiHiiig  the  19M  <Srsa9teT 
payment  program,  wws  pcWi^ted  m  ihe 
Federal  Wwjpatw  on  NoTember  W,  WB6, 
(51  FR  41757^  "wtiich  set  forth  *e 
regmstions  wtnch  iiirpletiieiited  (he 
disaster  payment  program  aathorized  by 
Jhib.  L.  99-WO.  T^B  interim  nde  provides 
for  a  disaster  paymerrt  program  for 
efigible  producers  for  losses  of  1986  crop 
production  due  to  drought,  excessive 
heat,  flood,  hail  oreKoessrve  atoistBre  in 
1M6.  The  iaterira  nrie  aiao  «ja>abiiriM 
tbe  critana  igr  «iigibd«ty  af  indi  vidval 
prodooan  to  raoeiifv  •  dKasler  yBfoiiaat. 


Comments  Received 

A  total  of  559  comments  were 
received  from  359  persons  with  respect 
to  the  interim  rule  published  on 
November  IS,  1986,  (51  FR  41757]  ^•em 
United  States  Senators  and 
CoRgKssmen,  9t»te  Governors,  St84e 

afriorftore,  <3ana>ty  fovemtrwrrt  flWcialB, 
camme^ityntteredl  grmqre.  commwJity 
ceoperatives,  national  farmers 
organizationB,  producers  wid  Other 

1.  There  were  302  comments  tfljjerting 
to  the  irfjnition  trf  l*te  term  ''economic 
emergency"  that  to  trtilised  to  detcrmme 
fte«ftig?bllily  of  Tronpiwgrsm  crtrp 
prodwoere.'rtie  ii'tterim  rute  defined  this 
term  as  «  Vjss  «f  58  percent  or  mrore  ryf 
nie  value  ot  tni  cpops  proouceo  on  an 
farms  4b  whiDi  the  piuduceis  ■nave  an 
interest  wWnn  "fce  comrty.  T%e 
com  11  lent uin  raggested  ttwt  if  a  producer 
jjiuddces  se^wri  •crops  on  the  srame 
farm  and  'has  suffutd  « loss  of  98 
p«.i  tent  or  mere  of  any  one  trf  those 
crops,  Ihe  pfu^wteis  i^wmH  be  eligible 
for  disaster  payments  on  that  partictdar 
crop.  Nmety  comonents  -were  received 
with  reapeCtto'fhe  rela»ed  isaae  T)f 
considering  the  qnaKty  trf  t^ie  trop  in 
detei  luiitiiig  Whether  'Aiere  has  been  a 
loss  ■ofproduotion  of  program  and 
nonprogram  crops. 

PuMic  Law  99-500  generally  provides 
Ihaft  *sB»ter  paymerrts  for  program 
crops  sliail  be  based  apon  the  "actoal 
lees^fpreduction  of  the  crop"  and  that 
the  "loss  of  production  of  tire  ehgfble 
producer  shall  be  the  tjnantity  . . .  that 
eligible  producers  on  a  farm  are  misble 
to  harvest  due  to  reduced  yields  or  are 
prevented  fnom  jAanting  . . .  doe  to 
droui^t,  excessive  heat,  floods,  bail  or 
ewjaaa^fe  moisture  in  MBB."  "Wffh 
respect  to  ironprograra  crops,  Pnb.  L.  99- 
9BB  provides  that  diss rter  paymeirts  "wfll 
be  avoflable  if  "(A)  the  protJucer  fias 
suffered  a  substantial  loss  of  piuduction 
due  to  drought,  excessive  heat.  Rood. 
wafloreTcessive  moistm^  and  (B)  sndh 
loss  has  cansed  an  ecuiruiuic  emergency 
for  the  producer  to  the  extent  thtft 
additional  assistance  must  be  made 
avffflsMe  to  aDeviarte  «nch  cconomjr 
emergency  . . . .  "  Becatise  Pirb.  L.  99-580 
does  not  provide  any  measnre  of  loss  for 
program  crops  other  tiran  a  loss  of 
hanwsted  pi  ud notion,  or  take  into 
consideration  the  occurrence  of  an 
"econanic  «meqBency"  for  fjredaDeis  cf 
program  crops,  consideration  of  quality 
factors  cannot  be  made  wilb  respect  le 
program  craps. 

While  Pub.  L  09  iflfl  yiovides  ibat 
with  respect  to  nonprogram  crops  the 
Seonetery  of  AgrioiAtuR  onat  determine 
that «  iaas  atf  peadaotifsii  4«a  «re»ted  VR 


ccsBeaic  cnrgenEf  far  liie  yi»daoor  lo 
the  extent  that  additional  assistance 
must  be  made  available  to  alleviate 
such  economic  emergency,  it  does  not 
defme  the  term  economic  emergenry- 
Based  upon  the  comments  received,  it 
bas  been  determined  t(faat  the  jonpinad 
defioihen  of  an  economic  emer^ncy 
does  not  prevtde  en  adetptate  mea9m>e 
of  ftie  •occurrence  trf  an  'econontic 
emergerrcy  for  a  producer.  Accordin^y, 
fhis  final  rule  amends  fhe  regulations  at 
7  CFB  1477.7  \0  ^ovide  that  the  criteria 
which  lis  'Vtiliaed  to  iietenmae  whether 
or  not  a  pnriacerihas  saffend  an 
eoeaoBiiccmepgency  «<ill  be  based  on  a 
50  percent  or  greater  loss  on  individnert 
nonppqgram  •craps,  te  ■aMtkang  this 
determination,  consideration  will  be 
given  to  the  vs^ie  df  ftie  connnodfty 
based  i^ion  Ibe  quality  of  4be  individual 
crop.  This  determination  will  be  based 
upon  the  price  recievedby  tbe  prodncer 
for  the  crop  and,  if  the  individual  crop 
has  not  been  sold,  snch  vsftoe -wffl  be 
determined  by  (be  county  ASC 
conunTftee  In  accordance  wifti 
instructions  Issued  by  (heBeputy 
AdBBinietpatac 

In  addition,  the  quality  of  harveitted 
nonprogram  crops  wiU  be  taken  aato 
uunsideialiun  in  deterrainirj  whether 
there  ♦las  been  o  '^sebstaBtral  loss  -di 
production   of  ttie  ortfp.  The  loss  xM 
prodoction  of  <he  crop  will  be  actuated 
by  taking  irtto  coasideration  the  actual 
qnanttty  of  (he  nonprogram  crap  that 
has  been  manc^ted,  adjusted  for  the 
price  received  for  the  crop  if  tJie  price 
received  was  ■reduced  becmrse  of 
quaBty.  If  imch  crop  bas  Tint  been 
marketed,  but  the  producer  bas  obtained 
an  appiunal  if  the  -crop  whidh  indrutfl«?8 
a  reduction  in  qusMy,  Ihe  -cofBity  ASC 
committee  may  make  anod)u(»tment  for 
quatity, 

2.  Ftfty-4hwe  commerils  were  received 
with  i>e»peo(  to  the  itbne  of  fiHng  an 
application  for  peymef*.  The  general 
consensus  of  the  oomraeiMs  Mnrn  dtat  not 

until  Inraary  U.  t9B7.,  as  gnaeaakrve  to 
the  needs  of  pnadooeisiaraidn^  funds 
immediately  and  that  fippiioobonB 
shoKld  be  takeo  iaaaiidirtoly. 

MbbcLaWW-SOO  proxiiides «het 
eligible  pioduoers  ai<e  ifbese  producers  in 
a  <Mahty  in  wrhich  prodaoers  are  «(^JMe 
to  receivK  disarter  emergency  loons  as 
the  reattlt  erf dnugM.  evoeasive  beat, 
floods,  bail  er  eKcc«8i<<«  fneisture  «\4iidi 
occurred  in  1MB.  Aocordin^,  the  1ot»l 
number  of  eligible  cwuKties  end  e4ig>ble 
producers  wiH  n«M  be  known  arrtil  after 
December^.  IM6.  Smoe  Prt).  L.  SS-DOB 
tiiirits  the  Vends  <OMt  are  wvaAaMe  Tor 
waking  dieae  dweaior  ■pe^nnei^ts,  it  has 
been  detenmned  tluA  N  «ie j  be 
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necessary  to  reduce  each  eligible 
producer's  payment  proportionately. 
Therefore,  in  order  to  treat  all  producers 
on  an  equitable  basis,  it  has  been 
determined  that  all  applications  must  be 
submitted  between  January  11, 1966.  and 
the  statutory  deadline  of  January  31. 
1987. 

3.  Fifty  comments  were  received  that 
objected  to  the  provision  in  the  interim 
rule  which  related  to  the  availability  of 
funds.  It  was  suggested  that  the  interim 
rule  be  amended  to  delete  tbis  provision 
and  that  the  Department  of  Agriculture 
either  request  a  supplemental 
appropriation  from  Congress  or  transfer 
additional  funds  from  the  disaster  loan 
account  as  indicated  in  the  conference 
report  if  the  $400  million  provided  in 
Pub.  L  99-500  was  insufficient. 

This  suggestion  has  not  been  adopted 
since  the  amount  of  funds  to  be  used  for 
this  purpose  was  specifically  limited  to 
Hie  $400  ndHion  made  available  by  Pub. 
L.  99-500. 

4.  One  comment  recommended  that 
the  payment  rate  for  upland  cotton  that 
is  set  forth  in  the  interim  rale  be 
amended  since  there  is  not  a  "basic 
county  price  support  loan  rate" 
established  for  upland  cotton.  This 
comment  su^ested  that  the  payment 
rate  be  defined  as  die  "1986  trase  loan 
rate,  adjusted  by  location". 

This  suggestion  has  been  adopted 
since  upland  cotton  loan  rates  are 
est^lished  on  a  nationwide  basis  and 
are  adjusted  based  upon  the  location  of 
the  upland  cotton  which  is  pledged  as 
collateral  for  CCC  price  support  loans. 
Accordingly.  7  CFR  1477.5  has  been 
admended  to  reflect  this  change. 

5.  Eleven  comments  were  received 
that  suggested  that  a  producer  who 
pUated  a  program  crop  and  who  was 
not  participating  in  the  price  support 
and  production  adjustment  program  that 
was  in  effect  for  the  crop  should  be 
eligible  for  disaster  payments  if  an 
eligible  loss  of  production  bad  occia^d. 

The  statute  very  dearly  provides  tbat 
eligible  producers  of  die  1986  crop  of 
wheat,  feed  grains,  upland  cotton,  rice. 
soybeans,  sugar  beeU,  sugar  cane  or 
peanuts  must  be  eligible  to  receive  price 
support  under  tlie  Agricoltural  Act  of 
1949.  as  amended  (the  "1949  Act"],  m 
order  to  be  eligible  for  disaster 
payments.  Since  producers  of  wheat 
feed  grains,  tqiland  cotton,  and  rice 
must  in  accordanoe  with  the  provisions 
of  the  1949  Act.  participate  in  and 
comply  with  the  terms  and  conditions  of 
the  production  adjustment  program 
established  for  such  a  commodity  to  be 
eligible  to  receive  price  support  for  that 
commodity,  this  suggestion  has  not  been 
adopted. 


6.  Two  comments  were  received 
suggesting  that  provisions  governing  the 
disaster  payment  acreage  should  be 
revised  to  provide  tbat  the  eligible 
disaster  acreage  is  die  sum  of  the  1986 
acreage  planted  for  harvest  and  the  1986 
acreage  wdiidi  the  producer  was 
prevented  from  planting  to  the  crop  or 
any  other  nonconserving  crop  not  to 
exceed  the  sum  of  the  acreage  planted 
to  tbe  crop  for  harvest  in  1985  for  the 
corresponding  year  if  there  is  an 
approved  rotation  for  the  crop  on  the 
farm)  plus  the  prevented  planted 
acreage  in  1965.  One  of  the  comments 
suggested  that  the  Interim  rale  be 
amended  to  provide  that  the  disaster 
payment  acreage  be  the  average  1983, 
1984.  and  1985  acreage  planted  to  the 
crop. 

Public  Law  99-500  provides  that,  widi 
respect  to  soybeans,  peanuts,  sugar 
beets,  and  sugar  cane,  the  sum  of  the 
acreage  for  payment  purposes  shall  not 
exceed  the  acreage  so  aflecled  but  not 
in  excess  of  the  acreage  planted  in  die 
immediately  preceding  year  to  soybeans 
or  peanuts,  respectively,  far  harvest 
including  any  acreage  that  was 
prevented  from  planting  to  such 
conunodity  cm'  to  other  nonconserving 
crops  in  lieu  of  soybeans  or  peanuts. 
With  respect  to  other  program  crops  the 
disaster  payment  acreage  may  not 
exceed  the  1988  permitted  acreage  for 
such  crops.  Accordingly,  there  is  no 
statutory  basis  to  revise  this  provision 
with  respect  to  program  crops.  It  has 
also  been  determined  that,  in  order  to 
provide  consistency  between  program 
and  nonprogram  crops,  the  eligible 
disaster  payment  acreage  for 
nonprogram  crops  diall  be  determined 
in  the  same  manner  as  for  sugar  beets, 
sugar  cane,  soybeans,  and  peanuts. 

7.  There  were  44  nonqpeciGc 
comments  received  disagreeing  with  the 
interim  rule  in  general 

8.  One  comment  concurred  with  the 
definition  of  "economic  emergency".  As 
discussed  above,  the  definition  of  an 
"economic  emej;gency"  has  been 
amended 

9.  One  comment  recommended  that 
disaster  payments  not  be  made 
available  to  producers  of  nonprogram 
crops  because  it  would  reduce  the 
amount  of  payments  available  to 
producers  of  program  crops. 

This  suggestion  was  not  adopted  since 
Publ  L.  99^500  does  not  provide  for  the 
allocation  of  funuj  on  die  basis  of 
nonprogram  and  program  crops. 

la  One  coBunent  recommended  diet 
program  participants  be  given  an 
advantage  over  the  nonparticipant  in 
obtaiaing  disaster  payanats  for  both 
pn^gram  and  nonprogram  crop  loaaes. 


Public  Law  99-^00  does  not  audMrize 
the  granting  of  a  preference  to  program 
participants  in  obtaining  disaster 
payments  for  program  and  nonprogram 
crop  losses.  Accordingly,  this  suggestion 
has  not  been  adopted 

11.  Tbree  comments  stated  that  flie 
payment  rate  for  sugar  beets  was  not 
established  at  a  realistic  level.  It  was 
suggested  that  the  payment  rale  be 
established  at  $29.57  per  ton.  based 
upon  the  1986  sugar  price  support  loan 
rate. 

Based  upon  a  review  of  the  price 
support  loan  rate  which  is  applicable  to 
the  sugar  program.  7  CFS  1477.5  has 
been  amended  to  provide  tbat.  in  order 
to  establish  a  payment  rate  that  is  more 
reflective  ot  the  price  support  loan  rate, 
the  payment  rate  for  sugar  beets  and 
sugar  cane  will  be  established  as 
follows: 

Sugar  aEETB 


TIM  pan  «  nan  mm  oi  ta 
el  Mi 


Izd 


umi  at  Bw  iMIirri  boundtiy  m 
OHytiM  CoaMy  and  nnttf— d 
or 


J181 


31  SI 


SagarCaae 


norida. 


Louisiana.. 
Texas  ._ 
Hawaii. 


Puerto  Rioo 


C2S.1S 
ZS.S7 
U.81 
Z3.94 
17.SZ 


IZ  One  comment  suggested  tbat  the 
interim  rule  be  expanded  to  include 
navy  beans,  soybeans,  and  sugar  bteets 
as  crops  eligible  for  disaster  payments 

Since  mder  the  provisions  of  Pnb.  L. 
99-500  and  the  interim  rule,  these  crops 
are  already  eligible  crops  for  disaster 
payment  purposes,  no  change  in  the 
interim  rule  ia  necessary. 

13.  One  oonment  suggested  that  the 
interim  rale  be  amended  to  provide  that 
farms  located  in  comties  contiguous  to 
those  cotmties  designated  to  be  eligible 
to  receive  disaster  emergency  loans  as 
die  result  of  a  Presidential  or  Secretarial 
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designation  should  also  be  eligible  to 
receive  disaster  payments. 

Public  Law  99-500  provides  that 
eligible  counties  are  those  counties  in 
which  producers  are  eligible  to  receive 
disaster  emergency  loans  under  section 
321  of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1961)  as  the 
result  of  drought,  excessive  heat,  floods, 
hail  or  excessive  moisture.  Under 
section  321.  producers  in  counties 
contiguous  to  designated  counties  are 
eligible  to  receive  disaster  emergency 
loans.  No  change,  therefore,  is  needed  in 
the  rule  to  make  producers  in  counties 
contiguous  to  designated  counties 
eligible  to  receive  disaster  payments. 

14.  Two  comments  suggested  that  only 
the  property  affected  by  the  disaster 
rather  than  that  the  total  property  of  the 
landowner  should  be  considered  in 
determining  eligibility  for  disaster 
payments. 

Public  Law  99-500  speciHcally 
provides  that  the  actual  production  on  a 
farm  must  be  taken  into  consideration  in 
determining  eligibility  for  disaster 
payment  purposes.  Accordingly,  there  is 
no  statutory  basis  to  make  a  disaster 
payment  solely  on  the  loss  of  production 
of  a  crop  on  a  specific  piece  of  property 
regardless  of  the  production  of  that  crop 
on  other  unaffected  acreage  on  the  farm. 
Accordingly,  this  suggestion  has  not 
been  adopted. 

15.  One  comment  suggested  that  the 
payment  limitation  provisions  relating  to 
crop  insurance  indemnity  payments  and 
price  support  loans  and  purchases  be 
deleted  from  the  provisions  of  the 
interim  rule. 

The  payment  limitation  provisions 
which  are  applicable  to  these  disaster 
payments  are  specifically  set  forth  in 
Pub.  L  9&-500  and  there  is  no  statutory 
basis  to  exclude  crop  insurance 
indemnity  payments  and  price  support 
loans  and  purchases  when  making  these 
disaster  payments. 

16.  One  comment  suggested  that 
county  ASC  committees  be  given  the 
final  authority  to  determine  a  producer's 
eligibility  for  disaster  payments  and  the 
extent  to  which  such  payments  may  be 
made  available  to  the  producer. 

Public  Law  99-500  provides  that  the 
Secretary  of  Agriculture  shall  carry  out 
the  program  through  the  Commodity 
Credit  Corporation.  Price  support  and 
production  adjustment  programs  and 
related  programs  generally  are 
implemented  by  CCC  by  utilizing  State 
and  county  ASC  committees.  In  order  to 
ensure  that  these  programs  are 
implemented  in  a  uniform  manner 
nationwide,  7  CFR  Part  780  provides 
that  the  Administrator,  ASCS,  may  take 
any  action  that  was  not  taken  or  was 
improperly  talen  by  the  State  or  county 


of  multiplying  the  loss  of  production,  as 
determined  in  accordance  with 
paragraph  (b)  of  this  section,  times  the 
1986  basic  county  price  support  loan 
rate  for  the  applicable  commodity, 
except  for  upland  cotton,  sugar  beets, 
sugar  cane,  and  peanuts.  The  payment 
rate  for  upland  cotton  shall  be  the 
national  average  loan  rate  adjusted  for 
warehouse  location.  The  payment  rate 
for  quota  peanuts  shall  be  $607.47  per 
ton  and  payment  rate  for  additional 
peanuts  shall  be  $149.75  per  ton.  The 
payment  rate  for  sugar  beets  shall  be: 

SuQAR  Beets 


ASC  committees.  Accordingly,  in  order 
to  ensure  that  the  Disaster  Payment 
Program  is  implemented  on  a  uniform 
basis,  the  program  will  be  carried  out  by 
the  State  and  county  ASC  committees 
under  the  supervision  of  the  Executive 
Vice  President  of  CCC  who  also  serves 
as  the  Administrator.  ASCS. 

List  of  Subjects  in  7  CFR  Part  1477 

Crop  insurance.  Indemnity  payments. 

Hnal  Rule 

Accordingly,  the  interim  rule  (7  CFR 
Part  1477).  published  at  51  FR  41757,  is 
adopted  as  a  Final  Rule,  with  the 
following  changes: 

1.  The  authority  citation  for  Part  1477 
is  revised  to  read  as  follows: 

Autiiority:  Pub.  L  99-500  and  Pub.  L  99- 
591. 

2.  Section  1477.3  is  amended  by 
revising  paragraph  (c),  (e)  and  (f)  to  read 
as  follows: 

§1477,3    DefinMon*. 

*         •         *         *         • 

(c)  "Nonprogram  crop"  means  a  crop, 
other  than  a  program  crop,  produced  on 
a  farm  for  sale  or  exchange  on  a 
commercial  basis  in  a  large  enough 
quantity  to  have  a  substantial  impact  on 
the  producer's  income,  as  determined  by 
the  county  committee  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator. 

The  payment  rate  for  sugar  cane  shall 

(e)  "Disaster  payment  acreage"  be: 
means: 

(1)  For  wheat,  feed  grains,  upland  _  _ 

cotton,  extra  long  staple  cotton,  and  augar  cane 

rice,  the  sum  of  the  1986  acreage  planted  „     j  «9«  c 

to  the  crop  for  harvest,  as  determined  by  f'°"°" ^i^ 

the  coimty  committee  in  accordance  _,  "'•'■"*  '     ™~  ^^^ 

with  instructions  issued  by  the  Deputy  Hawaii """mZ!"™""  ,,*"!"'  23,54 

Administrator,  and  the  1986  acreage  Puerto  Rico"!"""!!.....~l....ZI!I™Z  VSZ 

which  the  county  committee  determines 

the  producer  was  prevented  from 

planting  to  the  crop  or  any  other  •        •        •        •        • 

nonconserving  crop.  Such  sum  shall  not  ^  o     .■      ,.~~!      _     a  au. 

exceed  the  1986  permitted  acreage  for  *:  S^'^t'O"  ^*^V',T^^iy 

the  crop  revismg  paragraphs  (a)  and  (b); 

(f)  "Economic  emergency"  means  a  redesignating  paragraphs  (c)  and  (d)  as 
loss  of  50  percent  or  more  of  the  value  of  ^'^^  ^"'l  («)•  respectively:  and  adding  a 
an  individual  nonprogram  crop  "^w  paragraph  (c)  to  read  as  foUows: 
produced  by  a  producer  on  all  farms  $1477.7    Dtsaster  Payments  tor 
located  within  a  county,  as  determined  nonprogram  crops: 

by  the  county  committee  in  accordance  ,  .  _,.  .,   ...    ,      ,.      . 

with  instructions  issued  by  the  Deputy  J^^  Eligibility  for  disaster  payments. 

Administrator.  P"'«'».»«'  payments  for  prevented 

»        ,        ,        ,        ,  plantmg  and  low  yield  losses  are 

3.  Section  1477.5  is  amended  by  JSJ"""'^  *°  ^^  '"''^'  '°  TtfTn  "  °^ 
revising  paragraph  (c)  to  read  as  follows:      3c,oX„P;°^iti,  jngtnictions  issued  by 
i  1477,5    Disaster  payment  for  program  the  Deputy  Administrator 

'^*PS.  (1)  The  producer  has  suffered  an 

*****  economic  emergency  due  to  drought. 

(c)  Payment  computation.  The  disaster  excessive  heat,  flood,  hail,  or  excessive 

payment  for  each  crop  shall  be  the  result  moisture; 
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W  T*ie  producer  submits  a  Form 
ASCS-574.  A|>plication  for  Otsaster 
Credit; 

[3}  Tlw  prodocer  submits  a  report  of 
prodactian  and  draposition  in 
accordance  with  i  1477. W  for  the 
individual  nonprogram  crop  produced 
by  die  prodnoer  on  all  farms  located 
within  a  county;  end 

(4)  The  county  committee  determines 
that,  because  of  drought,  excessive  heat, 
flood,  hail,  or  excessive  moistive  which 
ocoBtred  in  1986,  the  producei  was 
prevented  from  planting  another 
nonprogram  crop  or  other  nonconservmg 
crop  or  that  the  nonprogram  crop 
production  was  reduced. 

(b)  Loss  ofprodaction.  The  loss  of 
prodoctMMi  of  a  nonprogram  crop  shall 
be  the  difference  between: 

(1)  The  result  determined  by 
multiplying  SO  percent  times  the 
established  disaster  payment  yield 
times  the  disaster  payment  acreage,  and 

(2)  The  1986  actual  production  of  sudi 
crop,  if  such  quantity  is  less  than  the 
quantity  determined  in  accordance  with 
paragraph  (b\[\)  of  this  section. 

(c)  Quality  adjustment.  With  respect 
to  each  nonprogram  crop,  the  county 
committee,  in  aooordance  with 
instractifliis  issued  by  the  Deputy 
Administrator,  ^a)l  take  into 
consideTfrtion  the  quality  of  such  crop 
produced  by  the  prodooer  in 


(1)  The  1988  actual  production; 

(2)  The  disaster  payment  yidd; 

(3)  llie  average  maricet  price,  and 

(4)  Hie  price  received  by  the  prodncw . 
•        •        •        •        • 

Signed  a1  WsshhigtDn.  DC,  on  December 
19. 19te. 

Secretary. 

JFROoc.  8B-28B37Fned  12-19-88;  3:58  pmj 


fARM  CHEOIT  AOMMSnuriON 
12  CFR  Part  624 

Tampofary  RagulatioRa:  Faon  CiMitt 
Systaai  Repilttary  Accoantlng 
Practicas 


;  Farm  Credit  Adminhtrathni. 
AcnOM:  Final  rule  with  request  for 
comment. 

Summart;  The  ftrra  Credit 
Axliiiiiiadatlaii  {PCA1  has  promulgated 
final  regidations  implementing  Sh; 
pnmcion  of  the  Farm  Oedit  Act 
AmeMfanents  of  1988  (1988 
Amendmantai)  relying  to  the  utifizatitMt 
of  Fefalatory  aocownAiRg  practices  {RAP] 


by  Farm  Credit  System  (System) 
instrtutions. 

The  1986  Amendments  authorize 
System  institutions,  during  the  period 
Jiriy  1. 1988,  through  December  31, 1988. 
to  defer  certain  specified  expenses  for 
regiriatory  pinposes.  As  these  expenses 
are  incurred,  they  are  capitalized  radier 
than  expensed,  and  amortized  over  a 
period  not  to  exceed  20  years.  Deferring 
expenses  in  the  manner  authorized  by 
the  1986  Amendments  is  not  in 
accordance  with  generally  accepted 
accountmg  principles  (GAAP), 

The  1988  Amendments  provide  that 
the  use  of  RAP  by  System  institutions  is 
subject  to  the  approval  of  the  FCA. 
These  regulations  set  forth  the  terms 
and  restrictions,  and  accounting, 
reporting,  and  disclosure  requirements 
applicable  to  the  use  of  RAP  by  System 
institudons.  The  use  of  RAP  in 
accordance  with  these  regulations  wifl 
achieve  die  principal  objective  of  the 
1988  Amendments  by  enhancing  the 
ability  of  System  institutions  to  reduce 
the  interest  rates  charged  to  their 
borrowers  and  enabling  certain 
instituttons  to  avoid  insolvency  for 
regulatory  purposes. 

DATES:  Elective  Oeoeoiber  24. 1986. 
Written  comments  must  be  received  oo 
or  before  February  24. 1987. 

AOOnest:  Submit  comments  in  writing 
(in  triplicate)  to  Frederick  R.  Medero. 
General  Coanad,  Fnm  Credit 
AdmiiMlratioa,  McLean,  VA  22102- 
5090.  Copies  of  all  coaunonications 
received  wfll  be  availaMe  for 
exaauDatwn  by  intereated  parties  in  the 
Office  of  Geaeral  Counsel.  Farm  Credit 
Adaimislntioa. 


FOR  nrnmen  mtonmation  contact. 

Robert  E.  DonneUy,  Office  of  Airfysis 
and  Sapei vision.  Farm  Credit 
Administration,  Mclean.  VA  22102- 
S090,(7S3)8B»-44Se 


or 


Gaiy  I.  Morton.  OfRoe  of  General 
Couiaei  Fkna  Credit  Administratioa. 
McLean.  VA  22102-609B,  (703)  ^ 
402S 


SUPMBMENTAirr  INFOaHAlfON:  The  1986 
Amendments,  which  were  enacted  on 
October  21, 1988,  aotended  the  Farm 
Credit  Act  of  1971  (1971  Act)  (12  U.S.C. 
WOl,  et  aeq.)  to  eliminate  the  authority 
of  the  PCA  to  approve  specific  Interest 
rates  charged  by  System  institntions  and 
to  aathorice  System  institutions  to  defer 
certain  ei^enses  and  amortize  them 
over  a  period  of  time  not  to  exceed  20 
years  on  the  approval  of  and  in 
accordance  with  conditions  established 
by  Hie  PCA. 

On  October  16, 1988,  prior  to 
enactment  of  ttie  1988  Amendments,  the 


FCA  published  proposed  regulations 
which  would  eliminate  the  requirement 
for  die  FCA  to  approve  specific  interest 
rates  chaiged  by  individual  institutions 
(51  FR  36824).  Many  of  the  provisions  of 
those  Kgtdations  are  related  to  the 
proposed  Capital  Adequacy  regulations 
which  were  published  on  July  23, 1966 
(51  FR  28402).  The  FCA  is  analyzing 
comments  received  oa  those  proposed 
regulations  and  wiH  be  adopting  final 
regulations  in  die  near  future. 

On  December  IB.  1966,  the  FCA  Board 
adopted  final  regulations  implementing 
the  provisions  of  the  1986  Amendments 
relating  to  the  use  of  RAP  and  the 
reporting  and  disclosure  requirements 
associated  therewith. 

The  1986  Amendments  were  enacted 
for  the  ptupose  of  achieving  two 
principal  objectives.  First  Oie 
Amendments  enhanced  the  ability  of  the 
System  to  provide  competitive  interest 
rates  that  meet  the  credit  needs  of 
System  borrowers.  While  the  1986 
Amendments  were  designed  to  enable 
the  System  to  reduce  the  interest  rates 
charged  to  its  borrowers,  the  Congress 
made  clear  that  in  no  case  would  any 
institution  be  authorized  to  charge  rates 
of  interest  below  competitive  market 
rates  for  similar  loans  made  by 
nongovernment  leaders  to  borrowers  of 
equivalent  credit-worthiness.  This 
limitation  ensures  that  System  assets 
are  not  dissipated  and  thus  are 
available  to  maintain  the  current  levels 
of  System  capital  and  to  provide 
assistance  to  other  System  institutioQS 
experiencing  finandal  difficulties 
throu^  the  Farm  Credit  System  Capital 
Corporation  (Capital  Corporation}. 
Secondly,  the  1986  Amendments 
authorized  System  institutions  to  use 
RAP  to  defo-  and  amortize  portions  of 
their  provisions  for  loan  losses.  The  use 
of  this  authority  can  enable  an 
institution  to  avoid  insolvency  for  a 
limited  period  of  time  for  regidatory 
purposes.  Again,  the  use  of  this 
authority  is  subjei^t  to  FCA  approval  and 
such  conditions  as  it  may  establish. 

These  regulations  will  be  codified  in 
new  Part  824  of  Title  12,  Code  of  Federal 
Regulations.  This  part  sets  forth 
temparary  authcHitira  of  the  System 
relating  to  the  use  of  RAP  and  related 
reporting  and  disclosure  requirements. 

Section  624.102  authorizes  a  System 
bank  to  (1)  capitalize  and  defer 
expenses  associated  with  the 
repurchase  of  its  obligations  on 
outstanding  Systemvi^e  notes  and 
bonds  issued  on  or  before  December  31. 
1984;  (2)  provide  for  the  defeasance  of 
such  obligations  throu^  contracts  with 
a  System  service  corporation  or 
independent  third  party;  or  (3)  defer  the 
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interest  costs  paid  or  to  be  paid  on  such 
obligations  during  the  period  July  1. 
1986.  through  December  31. 1988.  With 
regard  to  the  repurchase  or  defeasance 
of  such  obligations,  the  expenses 
authorized  to  be  capitahzed  shall  be  the 
excess  of  the  cost  to  repurchase  the 
obligation  over  the  recorded  net  book 
value  of  the  obligation.  In  the  case  of  the 
capitalization  of  interest  costs,  the 
amount  to  be  capitalized  shall  be  limited 
to  the  excess  of  the  bank's  costs  on  such 
obligations  over  the  market  price  for 
those  same  obligations  on  October  21, 
1986  (date  of  enactment  of  the  1986 
Amendments). 

The  FCA  analyzed  alternative 
methods  of  determining  the  amounts  of 
expenses  to  be  capitalized  in 
accordance  with  these  authorities.  As  a 
threshold  matter,  the  FCA  determined 
that  the  comparison  between 
outstanding  obligations  and  current 
issues  must  be  based  on  obligations 
with  the  same  maturity  dates,  not 
obligations  with  the  same  term  to 
maturity  at  the  time  of  issuance.  Only  a 
comparison  of  obligations  with  the  same 
maturity  dates  could  provide  an 
accurate  comparison  of  actual  interest 
differentials.  The  FCA  also  analyzed 
whether  interest  comparisons  should  be 
based  on  the  difference  between  the 
rates  on  an  outstanding  obligation  and 
the  rate  on  an  obligation  with  the  same 
maturity  dates  issued  on  October  21, 
1986.  The  PCA  concluded  that  this 
comparison  would  not  be  usable,  since 
there  could  be  many  circumstances  in 
which  there  were  no  new  obligations 
issued  on  or  about  the  date  of  enactment 
with  terms  comparable  to  the  issues 
outstanding.  Accordingly,  the  FAC 
determined  that  the  use  of  actual 
secondary  market  quotations  for  specific 
obligations  issued  prior  to  December  31, 
1984,  provides  the  most  accurate  and 
fair  method  for  comparing  interest  rates 
that  is  consistent  with  the  specific 
requirements  of  the  Act. 

Section  624.102(c)  restates  the 
statutory  provision  that  prohibits  banks 
that  defer  expenses  from  charging  rates 
of  interest  which  are  less  than 
competitive  interest  rates.  Competitive 
rates  are  defmed  as  rates  of  interest  for 
loans  with  similar  terms  charged  by 
private  lending  institutions  (in  the  same 
area)  to  borrowers  of  equivalent 
creditworthiness  and  access  to 
alternative  credit.  While  this  statutory 
defmition  does  not  expressly  require 
System  institutions  to  employ 
differential  rates  in  their  lending 
programs.  System  institutions  that  offer 
the  same  lending  rates  for  similar  loans 
to  borrowers  of  dissimilar 
creditworthiness  would  be  obligated 


under  the  1986  Amendments  to  charge 
all  of  their  borrowers  the  rate  which 
would  otherwise  apply  to  their  least 
creditworthy  borrowers. 

Paragraph  (d)  of  S  624.102  identiHes 
the  interest  costs  and  other  operating 
expenses  which  will  be  used  by  the  FCA 
in  its  examination  and  supervisory 
programs  as  a  basis  for  determining  the 
appropriateness  of  each  System 
institution's  lending  rate  structure. 
These  expenses  are,  in  the  case  of 
System  banks.  (1)  the  cost  of  debt 
determined  in  accordance  with  RAP.  (2) 
the  amortized  portion  of  interest 
expense  or  premium  deferral,  and  (3)  all 
operating  costs  and  provisions  for  loan 
losses  as  determined  in  accordance  with 
GAAP.  In  the  case  of  production  credit 
associations  (PCA),  such  costs  include 
interest  expenses  and  other  operating 
costs,  including  the  provision  for  loan 
losses  as  determined  in  accordance  with 
GAAP.  Items  (1)  and  (2)  are  not  relevant 
for  purposes  of  determining  appropriate 
lending  rates  for  PCAs,  since  the 
balance  sheets  of  these  institutions  do 
not  include  debts  of  the  type  for  which 
interest  and  interest-related  costs  can  be 
deferred. 

Section  624.103  authorizes  each 
System  institution  to  capitalize  a  portion 
of  its  provision  for  loan  losses  made 
during  the  period  July  1, 1986.  through 
December  31, 1968.  for  the  purpose  of 
maintaining  the  value  of  such 
institution's  stock  and  participation 
certificates  at  par  or  face  amount.  The 
portion  eligible  for  deferral  is  the 
amount  of  the  provision  for  loan  losses 
made  by  an  institution  on  an  annual 
basis  that  is  in  excess  of  V^  of  1  percent 
of  the  estimated  loans  outstanding  at  the 
current  year  end.  However,  for  the 
period  July  1, 1986,  through  December 
31, 1986,  the  portion  capitalized  shall  in 
no  event  exceed  the  amount  of  provision 
made  by  the  institution  during  that  half- 
year  period. 

The  regulation  restricts  the  authority 
to  defer  provisions  for  loan  losses  to 
amounts  that  are  necessary  to  prevent 
capital  impairment  (for  RAP  purposes) 
because  the  only  purpose  for  such  a 
deferral  is  to  treat  an  institution  as 
solvent  for  regulatory  purposes.  The 
deferral  cannot  be  used  to  improve  an 
institution's  Hnancial  condition  since  its 
financial  statements  are  maintained  in 
accordance  with  GAAP.  This  regulation 
will  allow  a  GAAP-impaired  institution 
to  issue  and  retire  stock  at  par, 
determined  in  accordance  with  RAP,  if  it 
elects  to  do  so  in  accordance  with 
S  624.104. 

Paragraph  (b)  of  this  section  requires 
an  institution  that  uses  RAP  to  correct 
capital  impairment  to  execute  a 


management  agreement  with  the  Capital 
Corporation.  It  is  expected  that  such 
agreements  will  address  the  actions 
necessary  to  improve  the  institution's 
prospects  to  regain  soundness  and,  if 
necessary,  to  enable  the  instituion  to 
receive  fmancial  assistance  from  the 
Capital  Corporation  in  the  event  RAP 
procedures  prove  to  be,  or  later  become. 
insufficient  to  cure  impairment.  This 
requirement  is  the  same  as  a  provision 
in  the  regulations  governing  eligibility 
for  financial  assistance  from  the  Capital 
Corporation.  If  an  institution  were  to  fail 
to  comply  with  such  agreement,  its 
authority  to  use  RAP  could  be 
withdrawn. 

Institutions  are  required  to  execute 
such  agreements  as  a  precondition  to 
using  RAP  to  prevent  impairment. 
However,  in  order  to  provide  a 
transitional  period,  institutions  are 
authorized  to  use  RAP  to  cure 
impairments  that  occur  as  of  December 
31, 1986.  if  they  execute  agreements 
prior  to  March  31, 1987. 

Section  624.103(c)  prohibits  an 
institution  that  is  using  RAP  to  defer  its 
provision  for  loan  losses  from  paying 
dividends  or  distributing  patronage 
refunds.  When  such  institution  is  an 
FICB  or  FLB,  each  PCA  or  FLBA  in  its 
district  is  also  prohibited  from  paying 
dividends  or  distributing  patronage.  In 
operational  terms,  an  institution  that  is 
using  RAP  to  unimpair  its  capital  would 
not  have  retained  earnings  from  which  it 
could  pay  dividends  or  distribute 
patronage.  The  regulation  extends  the 
prohibition  to  include  associations  in  a 
district  where  a  bank  has  used  RAP  to 
Give  an  impairment  in  order  to  preserve 
capital  within  a  district  that  is  in  a 
critically  weak  Hnancial  condition.  To 
allow  a  bank  that  is  impaired  on  a 
GAAP  basis  to  pass  through  additional 
funds  to  its  associations  would  result  in 
an  even  larger  impairment  of  the  bank's 
equities.  Should  an  association,  in  turn, 
distribute  such  funds  in  the  form  of 
patronage  or  dividends,  the  effect  would 
be  equivalent  to  authorizing  the 
distribution  of  all  of  the  district's 
remaining  capital,  or  having 
distributions  made  even  after  all  of  the 
district's  capital  has  been  dissipated. 

Section  624.114  prohibits  System 
institutions  from  reversing  any  rinancial 
assistance  that  was  contributed  or 
received  (accrued)  prior  to  October  1, 
1986,  in  accordance  with  System  Capital 
Preservation  Agreements.  This 
prohibition  will  protect  institutions  that 
could  be  facing  imminent  or  actual  stocl' 
impairment  even  with  the  use  of  RAP. 
related  concern  is  that  such  reversal 
would  leave  some  institutions  in  a 
position  where  they  would  be  close  t 
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having  insufficient  collateral  to  issue 
long-term  debt  obligations.  This  result 
must  be  avoided  since  it  could  cause 
confusion  among  investors  and 
borrowers  as  to  the  future  viability  of 
the  System  and  the  marketability  of  its 
securities. 

The  FCA  is  aware  that  efforts  are 
under  way  in  the  System  to  develop  and 
implement  various  steps  to  deal  with 
collateralization,  including  agreements 
that  would  provide  for  the  sharing  of 
collateral  among  System  institutions.  If, 
at  a  future  date,  the  System  implements 
collateral-sharing  agreements  or  other 
actions  that  are  demonstrably  effective 
in  correcting  existing  or  potential 
collateral  deficiencies  that  could 
otherwise  preclude  an  institution  from 
satisfying  the  collateral  requirements  for 
the  issuance  of  debt,  the  FCA  Board  will 
be  in  a  position  to  reexamine  whether, 
within  the  context  of  the  then-existing 
flnancial  condition  of  the  System,  this 
regulation  should  be  modified  or  deleted 
to  permit  the  reversal  of  financial 
assistance  transferred  under  the  Capital 
Preservation  Agreements.  In  considering 
such  action  in  the  future,  the  FCA  Board 
will  also  have  to  be  assured  that  the 
System  has  taken  such  other  appropriate 
actions  as  are  necessary  to  ensure  that 
the  reversal  of  financial  assistance  will 
not  negatively  impact  the  solvency  of 
the  institutions  that  are  affected. 

The  requirements  of  this  part  which 
(1)  prohibit  the  payment  of  dividends 
and  patronage  refunds,  (2)  prohibit  the 
consideration  of  deferred  interest 
expenses  as  capital.  (3)  require  the 
execution  of  management  agreements 
with  the  Capital  Corporation,  and  (4) 
prohibit  the  reversal  of  intra-System 
assistance  provided  prior  to  October  1, 
1988.  will  enhance  the  ability  of 
institutions  to  reduce  their  interest  rates 
while  at  the  same  time  preserving  the 
soundness  of  the  System  by  preserving 
its  resources.  These  provisions 
implement  the  express  purposes  of  the 
1986  Amendments  and  are  consistent 
with  the  direction  of  Congress  that  "The 
FCA  will  continue  to  have  authority, 
under  the  so-called  'safety  and 
soundness'  and  'capital  adequacy* 
provisions  of  current  law  to  ensure  that 
the  System  does  not  take  actions  that 
threaten  its  viability."  (See  H.R  Rep. 
No.  967.  99th  Cong.,  2nd  Sess.  6  (1986)) 

Section  624.104  provides  each 
institution  that  is  capitalizing  and 
deferring  a  portion  of  its  provision  for 
loan  losses  with  the  option  of  issuing 
and  retiring  its  stock  and  participation 
certificates  (equities)  on  either  a  RAP  or 
GAAP  basis.  The  FCA  believes  that  the 
selection  of  either  option  is  a  business 
decision  that  must  be  made  by  the  board 


of  directors  and  management  of  the 
institution.  The  selection  of  either  option 
has  accounting,  disclosure,  and  legal 
implications  that  must  be  addressed  by 
each  institution. 

If  an  institution  decides  to  continue  to 
issue  and  retire  equities  on  a  GAAP 
basis,  the  institution's  board  of  directors 
must  adopt  a  resolution  that  will  require 
the  institution  to  issue  equities  at  par  or 
face  amount  and  retire  equities  at  the 
lesser  of  par  (face)  or  book  value  as 
determined  in  accordance  with  GAAP. 
Where  an  institution  decides  to  issue 
and  retire  equities  on  a  RAP  basis,  the 
institution's  board  of  directors  must 
adopt  a  resolution  authorizing  equities 
to  be  issued  and  retired  at  par  (face) 
value  as  determined  in  accordance  with 
RAP.  Under  this  option,  however,  the 
institution  is  also  required  to  obtain  a 
legal  opinion  from  independent  counsel 
that  the  policies  and  procedures  to  be 
followed  conform  with  the  requirements 
of  all  applicable  laws.  An  independent 
counsel  would  be  an  attorney  other  than 
the  institution's  in-house  counsel.  In 
either  event,  stock  must  be  purchased  in 
accordance  with  the  statutory 
requirement  of  $5  per  share.  In  addition, 
this  section  requires  full  disclosure  to 
stockholders,  holders  of  participation 
certificates,  and  new  loan  applicants,  as 
set  forth  in  5  624.113. 

Subpart  B  establishes  the  accounting 
and  disclosure  requirements  applicable 
to  System  institutions  that  use  the 
authorities  contained  in  the  1986 
Amendments.  Sections  624.111  and 
624.112,  pertaining  to  the  deferral  and 
capitalization  of  debt  costs  and 
provisions  for  loan  losses,  provide  that 
such  costs  shall  be  amortized  on  a 
straight-line  basis  over  a  period  not  to 
exceed  20  years.  Section  624.111 
provides  that  capitalized  debt  costs 
shall  not  be  considered  as  capital  of  an 
institution  for  any  purpose  and  thus  will 
not  be  considered  a  pari  of  an 
institution's  net  worth. 

Section  624.112  affirms  the 
requirement  that  an  institution  using 
RAP  to  defer  its  provisions  for  loan 
losses  shall  maintain  a  separate 
allowance  for  loan  losses  determined  in 
accordance  with  GAAP.  The  use  of  RAP 
to  defer  and  capitalize  loan  loss 
provisions  does  not  alter  the 
responsibility  of  each  institution  to 
maintain  an  allowance  for  loan  losses 
that  reflects  the  inherent  losses  within 
the  institution's  loan  portfolio. 

This  requirement  is  consistent  with 
the  provision  of  {  624.113,  which  require 
an  institution  that  adopts  RAP  to  issue 
financial  statements  to  its  stockholders 
in  accordance  with  GAAP  as  provided 
for  in  Part  620  of  the  regulations.  In 


accordance  with  §  624.113,  the  use  of 
RAP  must  be  disclosed  in  footnotes  to 
the  financial  statements,  and  the 
financial  statements  must  reconcile  the 
differences  between  the  application  of 
GAAP  and  RAP.  With  these  disclosure 
requirements,  the  stockholders  of  the 
institution's  will  be  kept  fully  informed 
on  the  use  and  effects  of  RAP. 
Moreover,  this  requirement  is  consistent 
with  the  provisions  of  }  5.19(b)  of  the 
1971  Act  as  amended  by  the  1986 
Amendments,  which  provide  that 
financial  statements  must  be  prepared 
in  accordance  with  GAAP  except  with 
respect  to  actions  authorized  by  the  1986 
Amendments. 

The  requirement  to  issue  financial 
statements  prepared  in  accordance  with 
GAAP  is  necessary  since  any  other 
approach  to  disclosure  would  mislead 
stockholders  as  to  the  institutions  true 
financial  condition.  In  addition,  if  an 
institution  were  to  issue  RAP  financial 
statements,  it  would  result  in  the 
rendering  of  a  qualified,  or  possibly 
adverse,  opinion  on  its  published 
financial  statements.  Either  type  of 
opinion  would  be  detrimental  to  the 
institution  since  stockholders  and 
investors  have  doubts  about  the  actual 
financial  condition  of  the  institution. 
Such  uncertainty  could  cause  them  to 
reduce  or  terminate  their  business 
relationships  with  the  System. 

Section  624.113  establishes  additional 
requirements  relating  to  the  content  and 
timing  of  disclosures  to  stockholders 
and  loan  applicants  when  the  book 
value  of  an  institution's  stock  and 
participation  certificates  determined  in 
accordance  with  GAAP  is  less  than  par. 
This  section  requires  each  such 
institution  to  provide  a  written  notice  to 
its  stockholders  informing  them  of  the 
following  matters:  (1)  That  the  value  of 
their  investment  is  worth  less  than  par 

(2)  the  actual  book  value  of  the  equity 
determined  in  accordance  with  GAAP; 

(3)  the  content  of  the  resolution  of  the 
institution's  board  of  directors  relating 
to  the  stock  issuance  and  retirement 
policy  of  the  institution;  and  (4)  the 
possible  consequences  and  the  effects  of 
such  policy  on  their  investment  in  the 
institution.  The  same  written  disclosure 
must  also  be  provided  to  loan  applicants 
at  the  time  of  application. 

The  FCA  Board  has  determined  that 
these  regulations  shall  be  effective 
immediately  upon  publication  and  that 
the  public  shall  have  a  period  of  60  days 
from  the  date  of  publication  within 
which  to  submit  comments  thereon.  This 
determination  is  based  upon  the  FCA 
Board's  finding,  for  good  cause  and  in 
accordance  with  5  U.S.C.  553(b),  that 
public  comments'  prior  to  the  effective 
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date  are  impracticable,  unnecessary, 
and  contrary  to  the  public  interest. 
These  regulations  implement  the  1986 
Amendments,  which  were  enacted  in  an 
expeditious  manner  to  address  the 
serious  flnanciai  condition  of  the  System 
and  provide  System  institutions  with  the 
authority  to  use  RAP  accounting.  Those 
statutory  powers  can  only  be  exercised 
with  the  approval  of  the  FCA  and 
subject  to  such  conditions  as  it  imposes. 
These  regulations  implement  those 
statutory  authorities  and  will  enable  the 
System  to  take  swift  actions  in 
accordance  with  the  1986  Amendments. 
Since  some  of  these  authorities  must  be 
available  to  certain  System  institutions 
in  time  to  prepare  financial  statements 
for  yearend  1986,  it  would  be 
impracticable  and  contrary  to  the  public 
interest  to  delay  their  effective  date 
pending  the  completion  of  a  public 
comment  period. 

For  the  same  reasons,  these 
regulations  are  effective  immediately 
without  a  delayed  effective  date  as 
provided  for  in  5  U.S.C.  553(d).  In 
addition,  these  regulations  permit 
System  institutions  to  deviate  from 
GAAP  accounting  by  the  use  of  RAP 
and  thus  provide  exceptions  and  relieve 
restrictions  that  would  otherwise  apply 
to  those  institutions. 

Finally,  in  accordance  with  12  U.S.C. 
2252(b),  the  FCA  Board  finds,  for  the 
same  reasons  enumerated  above,  that 
an  emergency  exists  which  authorizes 
the  publication  of  these  regulations 
without  prior  review  by  the  appropriate 
congressional  committees. 

List  of  Subjects  in  12  CFR  Part  624 

Accounting.  Agriculture,  Banks, 
Banking,  Credit,  Rural  Areas. 

As  stated  in  the  preamble.  Part  624  is 
added  to  Chapter  VI.  Title  12.  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

PART  624— TEMPORARY 
REGULATIONS 

Subpart  A— Oefen-al  and  Amofttzatton  of 
Premiums,  Interest  Expenaas,  and 
Proviatons  for  lu>an  Losses 

Sec. 

624.100  General. 

624.101  Deflnitions. 

624.102  Deferral  of  interest  costs  on  debt. 

624.103  Deferral  of  the  provisions  for  loan 
losses. 

624.104  Retirement  of  equities. 

Subpart  B — Accounting  and  Otsdosura 

624.110  General. 

624.111  Deferral  of  interest  costs. 

624.112  Deferral  of  the  provision  for  loan 
losses. 

624.113  Financial  reporting  and  disclosure. 
'U4.114    Financial  assistance. 


Aulherily:  12  U.S.C.  2201.  2159.  2205.  2254. 
Pub.  L.  99-509. 

Subpart  A— Deferral  and  Amortization 
of  Premiuma,  Interest  Expenaes,  and 
Provisions  for  Loan  Losaea 


S  624.100 

The  regulations  contained  in  this  part 
implement  the  provisions  of  the  Farm 
Credit  Act  Amendments  of  1988  relating 
to  accounting  by  System  institutions  and 
establish  the  authorities,  terms, 
conditions,  and  restrictions  pursuant  to 
which  a  System  institution  may  use 
regulatory  accounting  practices  to  defer 
and  capitalize  a  portion  of  its  interest 
costs,  provistms  for  loan  losses,  and 
premiums  paid  to  retire  debt 
instruments,  and  to  amortize  such 
amounts.  The  regulations  contained  in 
this  part  are  effective  imtil  December  31, 
1988. 

f  624.101    Deflnitions. 

For  the  purpose  of  this  part,  the 
following  definitions  apply: 

(a)  "Capital  Corporation"  means  The 
Farm  Credit  System  Capital  Corporation 
chartered  in  accordance  with  the  Act. 

(b)  "Competitive  interest  rates"  means 
rates  of  interest  for  loans  with  similar 
terms  charged  by  private  lending 
institutions  in  the  same  area  to 
borrowers  of  equivalent 
creditworthiness  and  access  to 
alternative  credit. 

(c)  "Generally  accepted  accounting 
principles  (GAAP)"  means  thst  body  of 
conventions,  rules  and  procedures 
necessary  to  define  accepted  accounting 
prat:tice  at  a  particular  time,  as 
promulgated  by  the  Financial 
Accounting  Standards  Board  and  other 
authoritative  sources  recognized  as 
setting  standards  for  the  accounting 
profession  in  the  United  States. 
Generally  accepted  accounting 
principles  shall  include  not  only  broad 
guidelines  of  general  application  but 
also  detailed  practices  and  procedures 
that  constitute  standards  against  which 
financial  presentations  are  evaluated. 

(d)  "Institution"  refers  to  any  Federal 
land  bank.  Federal  land  bank 
association.  Federal  intermediate  credit 
bank,  production  credit  association, 
bank  for  cooperatives,  and  the  Central 
Bank  for  Cooperatives  chartered  under 
the  Act. 

(e)  "Loans  outstanding"  means  gross 
loans  outstanding  net  of  any 
participations  at  the  end  of  each 
reporting  period.  The  term  "loan" 
includes  loans,  contracts  of  sale,  notes 
receivable,  and  other  similar  obligations 
and  lease  financings.  The  term  "loan" 
includes  loans  originated  through  direct 
negotiations  between  the  reporting 


institution  and  a  borrowing  entity  and 
loans  or  interest  in  loans  purchased 
from  another  lender  that  are  recorded  as 
assets  of  a  reporting  institution. 

(f)  "Operating  costs"  means  all 
noninterest  expenses  incurred  by  an 
institution  in  carrying  on  its  ordinary 
activities. 

(g)  "Regulatory  accounting  practices 
(RAP)"  means  those  accounting  methods 
and  practices  directed  by  statutory  and 
regulatory  requirements  provided  for  in 
the  Act  and  in  this  part  and  that  are  not 
in  accordance  with  GAAP. 

(h)  "System"  means  the  Farm  Credit 
System  organized  and  operating  in 
accordance  with  the  Act. 

§  624.102    Defwral  ol  IntarMt  costs  on 
debt 

(a)  A  System  bank  may  capitalize  any 
premium  paid  to  repurchase  the  bank's 
obligations  on  consolidated  Systemwide 
notes  and  bonds  issued  on  or  before 
December  31. 1984,  and  may  contract 
with  a  third  party,  including  a  service 
corporation  chartered  by  the  Farm 
Credit  Administration,  in  order  to 
perform  a  defeasance  of  these  same 
obligations.  The  premium  paid  shall  be 
the  excess  of  the  cost  to  repurchase  or 
redeem  an  obligation  over  the  recorded 
net  book  value  for  such  obhgation. 

(b)  A  System  bank  may  capitalize  a 
portion  of  its  interest  expenses  which 
have  been  paid  or  will  be  paid  during 
the  period  July  1, 1966,  through 
December  31. 1988,  on  Systemwide 
consolidated  notes  and  bonds  issued  on 
or  before  December  31. 1984.  The 
amount  of  a  bank's  interest  expense  on 
an  obligation  that  may  be  capitalized 
shall  be  limited  to  the  excess  of  the 
bank's  cost  on  the  obhgation  over  the 
market  price  for  the  obligation  on 
October  21. 1986. 

(c)  System  banks  that  defer  expenses 
in  accordance  with  this  section  shall  not 
charge  rales  of  interest  which  are  less 
than  competitive  interest  rates. 

(d)  For  purposes  of  supervisory 
evaluations  performed  by  the  Farm 
Credit  Administration,  the  interest  rates 
charged  to  borrowers  will  be  evaluated 
in  the  context  of  the  following  costs: 

(1)  In  the  case  of  System  banks,  such 
costs  include: 

(i)  The  cost  of  debt  determined  in 
accordance  with  RAP, 

(ii)  The  amortized  portion  of  interest 
expense  or  premium  deferral,  and 

(iii)  All  operating  costs  and  provisions 
for  tosses  determined  in  accordance 
with  GAAP. 

(2)  In  the  case  of  production  credit 
associations,  such  costs  include  interest 
expenses  and  other  operating  costs 
including  the  provision  for  loan  losse 
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as  determined  in  accordance  with 
GAAP. 

§  624.103    Deferral  of  the  provisions  for 
loan  losses. 

(a)  Subject  to  the  provisions  of  this 
section,  a  System  institution  is 
authorized  during  the  period  July  1. 1986. 
through  December  31, 1988,  to  capitalize 
the  amount  of  its  provision  for  loan 
losses  made  on  an  annual  basis  in 
excess  of  V4  of  1  percent  of  loans 
outstanding  as  is  necessary  to  maintain 
the  value  of  the  institution's  stock  and 
participation  certificates  at  par  or  face 
amount  in  accordance  with  $  624.112  of 
this  part. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  no  institution  is 
authorized  to  use  RAP  to  capitalize  and 
defer  its  provisions  for  loan  losses  until 
such  institution  has  executed  a 
management  agreement  with  the  Capital 
Corporation  that  obligates  the  institution 
to  take  those  actions  that  are  necessary 
to  correct  operating  deficiencies,  control 
the  management  of  high-risk  assets,  and 
improve  management  efficiency. 

(2)  Each  institution  that  is  eligible  to 
use  RAP  to  capitalize  and  defer  its 
provision  for  loan  losses  based  on  its 
financial  condition  as  of  December  31. 
1986,  shall  have  until  March  31, 1987.  to 
execute  a  management  agreement  with 
the  Capital  Corporation. 

(c)(1)  During  any  period  in  which  an 
institution  has  capitalized  and  is 
deferring  a  portion  of  its  provision  for 
losses,  such  institution  shall  not 
distribute  or  allocate  patronage  refunds 
or  pay  dividends  to  its  patrons  or 
shareholders. 

(2)  During  any  period  in  which  a 
Federal  land  bank  or  Federal 
intermediate  credit  bank  has  capitalized 
and  deferred  a  portion  of  its  expenses 
related  to  its  provision  for  loan  losses, 
the  production  credit  associations,  in  the 
case  of  a  Federal  intermediate  credit 
bank,  and  the  Federal  land  bank 
associations,  in  the  case  of  a  Federal 
land  bank,  in  the  district,  shall  not 
distribute  or  allocate  patronage  refunds 
or  pay  dividends. 

§  624.104    Retirement  of  equitiee. 

An  institution  that  is  capitalizing  and 
deferring  a  portion  of  its  provision  for 
losses  in  accordance  with  this  part  shall 
operate  in  accordance  with  paragraph 
(a)  or  (b)  of  this  section: 

(a)  The  board  of  directors  of  the 
institution  shall  adopt  a  resolution 
which  provides  for  the  issuance  of  stock 
and  participation  certificates  at  par 
value  or  face  amount  and  the  retirement 
at  the  lesser  of  par  (or  face  amount)  or 
book  value  as  determined  in  accordance 
with  GAAP.  Full  disclosure  shall  be 


provided  to  stockholders  and  loan 
applicants  in  accordance  with  Subpart  B 
of  this  part. 

(b)  The  board  of  directors  of  the 
institution  shall  adopt  a  resolution 
which  authorizes  the  issuance  and 
retirement  of  stock  and  participation 
certificates  at  par  or  face  amount  as 
determined  in  accordance  with  RAP 
subject  to  the  following  requirements: 

(1)  The  institution  shall  obtain  an 
opinion  from  independent  legal  counsel 
indicating  that  the  basis  for  the  issuance 
and  retirement  of  equities  approved  by 
the  board  of  directors  and  the  related 
policies  and  procedures  to  be  followed 
by  the  institution  are  in  accordance  with 
the  requirements  of  the  law;  and 

(2)  liie  institution  shall  provide  full 
disclosure  to  stockholders  and  loan 
applicants  in  accordance  with  Subpart  B 
of  this  part. 

Subpart  B— Accounting  and  Disclosure 

§624.110    General. 

System  institutions  that  capitalize  and 
defer  interest  expenses  or  provisions  for 
loan  losses  as  authorized  by  Subpart  A 
of  this  part  shall  employ  accounting 
practices  and  provide  disclosures  to 
stockholders  and  loan  applicants  as 
provided  for  in  this  part. 

§  624.1 1 1    Deferral  of  Interest  costs. 

A  bank  that  defers  any  expenses 
associated  with  actions  taken  in 
accordance  with  §  624.102  of  this  part 
shall  amortize  such  expenses  over  a 
period  not  to  exceed  20  years  using 
straight-line  amortization.  The 
unamortized  portion  of  debt-related  cost 
that  is  deferred  or  is  eligible  to  be 
deferred  shall  not  be  considered  as 
capital  of  the  institution  for  any  purpose. 

§624.112    Deferral  of  the  provision  for 
loan  losses. 

An  institution  that  defers  a  portion  of 
its  provision  for  loan  losses  in 
accordance  with  §  624.103  of  this  part 
shall  amortize  such  amount  over  a 
period  not  to  exceed  20  years,  using 
straight-line  amortization.  Institutions 
using  RAP  to  defer  their  provisions  for 
loan  losses  shall  maintain  an  allowance 
for  loan  losses  determined  in 
accordance  with  GAAP, 

§624.113    Financial  reporting  and 
disclosure. 

(a)  Any  bank  that  defers  interest 
expenses  or  its  provision  for  loan  losses 
shall  issue  its  financial  statements  to 
stockholders  in  accordance  with  Part 
620  of  this  chapter.  In  addition,  each 
institution  shall  disclose  clearly  in 
footnotes  to  its  financial  statements  the 
regulatory  accounting  practices  adopted 


by  the  institution,  and  shall  reconcile 
the  differences  between  the  application 
of  GAAP  and  RAP. 

(b)  Each  Federal  land  bank,  bank  for 
cooperatives,  the  Central  Bank  for 
Cooperatives,  and  production  credit 
association  that  is  deferring  its 
provision  for  loan  losses  in  accordance 
with  §  624.103  of  this  part  shall  comply 
with  the  requirements  of  this  paragraph. 

(1)  Not  later  than  30  days  after  the 
institution  has  deferred  a  portion  of  its 
provision  for  loan  losses  the  institution 
shall  provide  each  stockholder  and 
holder  of  participation  certificates  with 
a  cleariy  written  notification  of  the 
following  matters: 

(i)  That  the  book  value  of  its  stock  and 
participation  certificates  determined  in 
accordance  with  GAAP  is  less  than  par 
value  or  stated  value. 

(ii)  The  book  value  of  the  institution's 
stock  and  participation  certificates. 

(iii)  An  explanation  of  the  resolution 
of  the  board  of  directors  of  the 
institution  that  authorizes  the  issuance 
and  retirement  of  stock  and 
participation  certificates  and  the 
institution's  equity  retirement  policy. 

(iv)  An  explanation  of  the  financial 
consequences  of  the  institution's  stock 
policy  on  the  value  of  stock  and 
participation  certificates  at  issuance, 
retirement,  and  in  the  event  of 
liquidation  of  the  institution. 

(2)  The  institution  shall  provide  a 
clearly  written  notification  of  the 
matters  contained  in  paragraph  (b)(1)  of 
this  section  to  each  loan  applicant  at  the 
time  of  the  application. 

(c)  An  institution  that  has  adopted 
any  provision  of  this  part  shall  notify  the 
Farm  Credit  Administration  not  later 
than  30  days  after  such  action.  Reports 
of  condition  and  performance  submitted 
in  accordance  with  Part  621  of  this 
chapter  shall  be  accompanied  by  an 
additional  schedule  as  prescribed  by  the 
Farm  Credit  Administration  which  will 
reconcile  the  differences  between  the 
application  of  GAAP  and  RAP. 

§  624.1 14    Flnanciai  assistance. 

No  institution  shall  reverse  any 
financial  assistance  provided  by  the 
Capital  Corporation,  or  under  the  37- 
Bank  Capital  Preservation  Agreement, 
or  any  other  capital  preservation/loss 
sharing  program  that  was  received  or 
accrued  prior  to  October  1, 1986. 
Kenneth  ].  Auberger. 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  28884  Filed  12-23-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  S6-MM-27-AO;  AmdL  99-54991 

Airworthiness  Directives:  McDonnelt 
Douglas  Model  DC  -6.  -6A,  -68,  R60, 
and  C-118  (Military)  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  amends  an 
existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  DC  -6, 
-6A.  -6B,  R6D,  and  C-118  (Military) 
airplanes  which  currently  requires 
inspection  and  repairs,  if  necessary,  of 
wing  lower  fittings,  stringers,  and  skin. 
This  amendment  defmes  a  more 
accurate  X-ray  technique  to  assure 
proper  coverage  and  sensitivity.  This 
amendment  also  revises  the  inspection 
intervals,  as  a  result  of  recent  service 
experience. 

DATES:  Effective  January  28, 1987. 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD.  unless  already 
accomplished 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach, 
California  90846,  Attention:  Director, 
Publications  and  Training,  C1-L65  (54- 
60).  This  information  may  be  examined 
at  the  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South. 
Seattle.  Washington,  or  at  4344  Donald 
Douglas  Drive.  Long  Beach.  California. 
RM  FURTHER  INFORMATION  CONTACT 
Mr.  William  Roberts,  Aerospace 
Engineer.  Airframe  Branch,  ANM-121L, 
FAA,  Northwest  Mountain  Region.  Los 
Angeles  Aircraft  CertiHcation  Office, 
4344  Donald  Douglas  Drive,  Long  Beach. 
California  90808;  telephone  (213)  514- 
6319. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  amend  an 
existing  airworthiness  directive  (AD)  to 
require  X-ray  inspections  of  certain  left 
and  right  wing  lower  skins,  stringers, 
fittings  on  McDonnell  Douglas  DC-6 
series  airplanes,  was  published  in  the 
Federal  Register  on  May  8, 1986  (51  FR 
17054). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

If  is  estimated  that  187  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures, the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $22,44a  Because  the 
inspection  interval  has  been  extended 
from  500  to  1000  hours,  this  incremental 
cost  is  absorbed,  and  the  AD  provides  a 
net  savings  to  the  operator. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  maior  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane.  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  SubiecU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 
Adoption  of  the  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  108(g)  (Revised,  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  amending  AD  80-12-02, 
Amendment  39-3785  (45  FR  37811).  as 
follows: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-6,  -6A,  -6B.  R6D,  and 
C-118  series  airplanes,  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 

A.  Revise  paragraph  (b)(2)  to  read  as 
follows: 

"(2)  Repair  cracks  in  accordance  with 
Douglas  Structural  Repair  Manual  or  other 
repair  data  approved  by  the  Manager,  Lot 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region," 

B.  Revise  paragraph  (c)(l]  to  read  as 
follows: 

"(1)  Inspect  by  X-ray  the  left  and  right  wing 
lower  skin,  stringers,  and  fittings  between 
station  60  to  130  and  167  to  185.  from  the  front 
spar  to  the  center  spar  and  inspect  by  X-ray 


the  wing  skin  that  lies  beneath  the  skate 
angle  at  wing  station  130  at  the  inboard  edge 
of  the  inboard  nacelle,  both  left  and  right 
wirig,  in  accordance  with  Douglas  Atrcrafl 
Company  Report  MDC-|1946.  "NDI 
Inspection  Techniques  for  DC-6  iiower  Wing 
Skin  at  Station  130,"  Revision  "A,"  dated  July 
26, 1985,  or  later  revision  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain  Region." 

C.  Reidentify  paragraph  {c)(4)  as  (c)(5),  and 
revise  to  read  as  follows: 

"(5)  Repair  cracks  prior  to  further  flight  in 
accordance  with  Douglas  Structural  Repair 
Manual  or  other  repair  data  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office.  FAA,  Northwest  Mountain  Region." 

D.  Add  a  new  paragraph  (c)(4)  to  read  as 
follows: 

"(4)  The  interval  for  conducting  the  X-ray 
inspection  in  paragraph  (c)(1),  above,  may  be 
extended  from  500  to  1000  hours  time-in- 
service  from  the  last  X-ray  inspection, 
provided  that  ttie  visual  inspection  ipecilted 
in  paragraph  (c)(2),  above  ii  extended  to 
cover  wing  stations  60  to  185  from  the  front 
spar  to  the  center  spar,  when  the  X-ray 
inspection  is  not  accomplished." 

E.  Delete  paragraphs  jd)  and  (e)  and  add  a 
new  paragraph  (d)  to  read  as  follows: 

"(d)  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region." 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90646.  Attention: 
Director.  Publications  and  Training,  Cl- 
L65  (54-60).  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive.  Long  Beach. 
California. 

This  Amendment  becomes  effective 
January  28. 1987. 

Issued  in  Seattle.  Washington,  on 
December  17, 1966. 
Fraderick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 
|FR  Doc.  86-28670  Filed  12-23-86:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  86-ANE-16;  Amdt  39-5486] 

Airworthiness  Directives;  Para-Flita, 
Incorporated  Swift  Raaerva  Canopy, 
P/N  82700 

AOENCv:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 
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e  Thi&  actioB  pnUiehts.  in  tlie 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendaaenCadepteft 
new  airw«ithuiea«  directive  (AD)  wfaicfa 
was  previously  oHMkee&ctare  as  to  al> 
known  U, St.  owners  and  epetaiDrs  of 
Para-Flite,  Incorporated  Swift  Reaeive 
canopies  by  individual  letters  issued 
October  ZS,  T38B.  The  Ad  requires  Para- 
Flite.  Incorporated  Swift  Resetve 
canopies  Serial  Numbers  R3-2750 
through  13-3471  to.  be  inspected  mad 
modified.  The  AD  is  needed  because  it 
ti9»  been  determined  that  tfre  canopies 
are  not  performii^  preperly  m.  rate  of 
descent  and  {avwaad  ^eed  hftrause  •£  a 
dimensional  error  in  the  rib  pattern  at 
the  leading. edge  of  the  canopy. 

DAXEScEifectiweOeccaBber2a  wm.at 
to  all  persooA  except  Uieae  to- whoBt  k 
wa»  Bade  ieMnedieteiy  effective  bf 
individMal  letters-  issued  Oetobee  29.. 
1986,  wlitck  csDtef  ned  ttu*  amnimmid. 
CoBpUaac^— As  cequired  is  thfrbad* 
oftheAD. 

iocQgposatiatt  ^  Refereace — 
Appraved  by  the  Duectoc  oi  tke  FadsEai 
Reoetar  oa.  Decembcx  29t  m& 
ADDRESSES:  The  applicaMe  service 
informal  inn  imqfi  be  ehtataed  baim  Paaa- 
FTite,  Incorporated.  5800  Magnolia 
Avenue,  Pennsauken.  New  Jersey  08109- 
1399:  A  copy  of  ttrg serviue- hifuiiiiatfrm 
i»  eentainerf  in  Riitee  Docket  Number 
86-ANB-».  in  llw  Office  of  tfieRtegferml 
t-^uiwef^  ^sffepaJ  A  vratiuu 
AAnftMjfratien,  Kew  Bngfamf  Region,  12 
New  Englsitrf  BxeeotiTe  BiHk, 
Burlington.  KfassachesetteeWBa.  and 
••ay  ije  ^xnnmee'  eefweeii  Hie  aouis  of 
8:00  a.m.  and  4:30  p.m.,  Monday  tferough 
Friday,  eNcepLFedeiak  Widapa. 
FOB  FURTHER  INFORMATION  CONTACT: 
C.  Kallis.  ANE-173.  New  York  Aircraft 
Certificafiwa  Ottce.  Aimift 
Certificalian  EMviweak.  Pedeni  Aniatian 
AAaiairtraten.  IM  Sootb  Fraiddn 
Avetawi.  VaUcgi  Steeaoi;  New  York 


ram  MPMWATianr  Ob 

October  21,  nn.  Prinrity  Lc««r  AD  8»- 
22-07  waa  iswred  and  made  effective  ae 
to  all  kmrwBi  US.  amnen  aad  operators 
of  cetlHi  Pora-Fbte,  bieeiporaferi  Swffl 
Rcsena;  ca—pin.  AH  actmn  refloked 
from  repaito  that  FM»-Flite, 
IwcofpaiatBd  Swift  Reserve  canopies 
P/N  K7M have  nvt  been  pcrfbmug 
ptopuljF.  Dariqf  a  motine'  master 
patten  repcaaatmn.  a  dimctsional 
ernMt  was  iateedaeed  iu  the  airiaii 
sectiBK  wkkk  alf cdcd  tfae  pesfwiuance 
al  tiiv  inrolscd  canopiBS  by  creatinp 
slower  forward  speed,  Ugber  sale  of 
descent  and.  most  ianptRitaiit  very  paor 
or  no  flare  rnpalidity.  There  are 
approxinsnteiy  721  sf  tikcse  saaopses 
that  a«a  afiectbd  by  this  diiaeiMioaei 


ems-.  Ike  FAA  ftasdctermiaed  tha«  ff 
the  daaeBBonal  enor  in  Ifae  airfoii  oa 
tkcae  canopies  is  tut  CDiBcctcd  a 
dai^iereiu  perionnance  condition  may 
resoiS  in  dte  sse  of  any  of  the  cited 
caiopies. 

Since  it  was  found  ^t  a  sitaatiea 
exists-  tha«  recpiires  Are  iirnnexfiete 
adcfition  of  this  regulatiion,  it  i»  ibwid 
ita4  notice  and  pet^  pracedare  Itereon 
are  anpracticaMe,  and  good  cause  cxiats 
for  makinff  this  amendmenf  effcetl'tr  m 
leasdMnaodSysi 

CendusioQ 

The  FAA  liasdetcnnmedAst  this 
regstoSaa  »  an  ttmrgLney  regqfa^ea 
thai  is  aoe  consideied  to>  tw  major  angler 
Executive  Otdw  12291.  R  m 
impfactiesbie  for  tfte  agency  tb- fbHew 
the  pracedures  of  OcdiR  12291  widt 
respect  b)^  this  nib  sifwetite  p»le  ra«9« 
be  iawcd  iauatdkaHtiiytacmmctan 
ansaie  conditiaBi.  IT  has-been  fbrtfaer 
determined  ^a<  thiascfron  mvoives  aar 
emexgeacy  nsgolaflea  ai«fer  DOT 
RegulMMTfPfcies  aad  PtoceA»es  (M 
FR  11034;  February  28,  l»l^.  K  Aw 
action  is-aubse^nently  detemiaed  to 
involve  a  si;^incant/ma]or  regulation,  a 
final  regHfs«9py  evekiatieir  er  aneiysfs, 
as  appropriate,  wiU  be  preparerfanrf 
placed  in  the.  cagplatary  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  ospspof  i^wheir9edl 
may  be  obtained  by  contacting  the 
person  toentinied  luidei  the  caption 

"FOR 


List  at  SMfaiacta-iKl4Ci1L  Phitaft 

Air  transpoFtodon;  Aircraft,  Aviatfuir 
saiKty,  fampontian  ky  Rcieaan. 

Adopifioaof  the  Ajmootftanat 

PART  3»-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  tfle  Federal  Aviatioa 
Administration  (FAA)  amends  P&rt  39  of 
the  Federal  Aviation  RegidaHaaM  (FAR7 
as  fadlows: 

1.  TkrsirtlMriljrcitatiae  farPsrt30 
continues  to  read  as  fattows: 

Authority:  49  U.S.C.  1354(«J,  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Ptib.  L  97-449. 
hnoay  IX  198^  andF  M  CFK 13 .89; 


S3t.t3    ti 

2.  By  adding  to  S  39.13  the  following 
new  airworthiness  directrve  f AD): 

Para-FIUa,.  InsaiposBlML 

Applies  t»Smih^meem:Cmmfj  P/M 
82700,  Serial  Mombos  K3-27Sa  thraugh  R3- 
3471. 

Compliance  is  required  before  further  use 
after  the  elective  date  of  this  AD;  unless 


To  prevent  the  possibffity  of  tbe  sppKcaMe 
canopies  performfng  befow  their  standards 
on-  rate  of  descent,  forward  speed  and  flare 
ea^ifi»y  perform  *e  foHawtng; 

(a)  Inspect  awt  nodUy  t)i«  canopie*  iR 
■M-uidamze  witt  Paca-Fli/e,  hievpoiated 
DrawiBt88S^»  dated  lannary  17,  ISBB: 

(b)  D«  ODl  use  ar  repack  the  aflfected 
canopies- nnleae  paragraph  (»)iMs  been 
accomplislitdi 

Note:  Pbra-Flite,  Incorporated  recall  notice 
dated  Ijaireary  17. 1S86,  is  appDcable. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  reqairements  of  this  AD 
may  be-  approved  by  the  Mana^vr.  New  Yoti. 
AtrcEaft  CartiGcation  Offioe,  Aiecialt 
Certification  Division,  Federal  Aviation 
Adminiatiation.  181  South.  Fcaaklia  Avaniaa, 
Room  202,  Valle>'  Stream.  New  Votk  11S81, 

Para-FRte,  fncorporated  Drawing  888028 
datetf  [annary  17, 1986,  icfeirtifled  and 
described  in  this  docmiieiit,  is  incorporafetf 
ROTeavandiaadi  apart  hereof  porsmnt  to  5 
U.S.a  iSZimmh  AU  pctsoM.  iiiiKted  by  t>ii» 
directive  who  havt  not  airea^  oteenred  tin 
dDcament  from  lis  manuf astnrar  may  obtBoi 
copies  upon  request  to  Para-Flite, 
Incorporated.  5800  Magnolia  Avenue. 
Pennsauken,  New  Jersey  08109-1399.  This 
document  also  may  be  examined  at  the 
Office  of  the  Regional  Counsel.  Federal 
AviatkMi  AAiinistiaHott  New  Bigiamf 
Region,  13  New  Ka^airf  Bteeattw  ntK 
BurOagtMU  MMsadWMtts  SBSSa,  KbwB  Sn. 
Bockeft  NaaAv  a».AMR-»L  telMaeSilfte 
houfs-afaosaja  wid^-aikpfluMandey 
through^  Friday,  except  Federal  kolkkps. 

UpoB  request,.  ai>  equivaleot  SMans.  of 
compliance  with  the  requirements  ^  this  AO 
may  be  approved  by  the  Manager,  Aircraft 
Cei'tificatiun  Offfce,  AEU-ItJD, Europe,  Africa, 
anrf  MideBe  East  Ofltve,  PAA,  cA>  American 
Embassy,  Broaaels,  Beigium  emBff-t&tl: 
telephone  513UAaD>B(t  27ia  or  t&e  Manager; 
ttew  YwA^AiBcsa&QKtflicaSaBOfliOT. 
AianaikCMificaaaaDcriwan.FAA  New 
Eagland  Repent  1M  Ssath.i¥wricbBA«wMie^ 
Baqb  202.  Vaiiey  Steean.  New  \ttk  lUBK 
tdephone  (saai  TSi-eoaa 

Aircraft  maji  be  fesried in  ar-rnnianr^  wiih 
the  provisfoaa  of  Federal  Aviation 
RegslMons  2T.197  and  21.199  to  a  base  where 
the  AO  can  be  accoinpKsftetl 

This  amendment  becomes  effective 
December  2*,  1988. 

fssued  in  Burlington.  M^sachusetts,  ea 
December  2. 198B: 

Laatenoa  O.  Higgihs, 

AcUn^Directar,  Neav  England  Region. 
IFR  Doc  8B-aaa6a  Filed.  U-23'^Si  8:4&  ami 
snjjNe  csec  ssw-HpMi 


14  CFR  Part  7f 

[Airspace  Docket  Na  86-AWA-221 

Alteration  and  EstabHshrowit  of  VOB 
Federal  Alrwaf^  Ekpandsd  Easf  Coast 
Plan 

AGINCVr  Federaf  Avration 
Acbafnistratibfl  (FAA).  DOT. 
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ACTKNC  Final  rule. 


SUMMAirr:  This  amendment  alters  the 
descriptions  of  Federal  Airways  V-276, 
V-30  and  V-445  and  establishes  new 
Federal  Airway  V-613.  This  amendment 
is  part  of  the  Fr,,<xnded  East  Coast  Plan 
(EECP).  The  EECPs  objective  is  to 
establish  an  improved  air  traffic  system 
that  is  designed  to  reduce  delays  for 
aircraft  en  route  to  or  departing  from 
terminals  in  the  eastern  United  States. 
The  EECP  is  being  implemented  in 
several  segments  until  completed. 
EFFEcnvi  date:  0901  UTC  February  12. 
1987. 

FOR  FURTMCR  INFORMATKNI  CONTACT: 
Lewis  W.  Still.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9254. 
SUPPLEMENTAirr  INRMIMATION: 

History 

On  September  30, 1986,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  descriptions  of  VOR 
Federal  Airways  V-276.  V-30.  V-403 
and  V-445  and  estabhsh  new  VOR 
Federal  Airways  V-eOl  and  V-ei3  (51 
FR  34648).  Currently,  east  coast  traffic 
flows  are  saturated  and  compressed  in 
the  New  York  metropolitan  area  to  the 
point  that  substantial  delays  are 
experienced  daily.  The  FAA  has 
developed  an  Expanded  East  Coast  Plan 
(EECP)  to  alleviate  this  congestion  and 
reduce  delays  to  and  from  terminals  in 
the  eastern  United  States.  These  airway 
actions  are  part  of  this  plan.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  the  removal  of  V-403 
and  V-601  and  description  changes  to 
V-276  which  involves  removing  a  dogleg 
between  Sea  Isle.  N),  and  Robbinsville, 
N],  and  adding  Coyle.  N],  radial  after 
Sea  Isle,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  )anuary  2. 
1986. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  Federal  Airways  V-276, 
V-30  and  V-445  and  establishes  new 
Federal  Airway  V-€13.  This  amendment 


is  part  of  the  Expanded  East  Coast  Plan 
(EECP).  The  EECP's  objective  is  to 
establish  an  improved  air  traffic  system 
that  is  designed  to  reduce  delays  for 
aircraft  en  route  to  or  departing  from 
terminals  in  the  eastern  United  States. 
The  EECP  is  being  implemented  in 
several  segments  until  completed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  Is 
not  a  "significant  rule"  under  DOT 
Regxilatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regualtory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 
PART71-(AMENDE0]  ' 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10654:  49  U.S.C  10e(g) 
(Revised  Pub.  L  97-449.  January  12. 1963);  14 
CFR  11.89. 

S  71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-27B    (AiMndMl) 

By  removing  the  words  "Sea  lale.  N).  050* 
radial*"  and  by  substituting  th«  words 
"Coyle,  N).  090*  radials" 

V-M    [AiiMndwi] 

By  removing  the  words  "East  Texas,  PA:  to 
Solt>erg.  N]."  and  by  substituting  the  words 
"East  Texas.  PA:  INT  East  Texas  095*  and 
Solberg.  N).  264*  radials;  to  Solberg." 

V-445    (Revised] 

From  INT  Washington.  DC  065*  and 
BaUimore.  MD,  197*  radials:  INT  Baltimore 
003*  and  Dupont.  DE.  223'  radials:  Dupont: 
Yardley.  PA;  INT  Yardley  066*  and 
LaGuardia.  NY,  209*  radials;  to  LaGuardia. 

V-nS    (New) 
From  Allentown.  PA.  to  Wilkes-Barre.  PA. 


Issued  in  Washington.  DC.  on  December  16, 
1966. 

Harold  M.  Do%vney, 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  86-26849  Filed  12-23-86;  8:45  am] 
MUJNQ  cooc  4tie-1>.«i 


14  CFR  Part  71 

[AirsfMce  Docket  No.  e«-AWP-13] 

Alteration  of  VOR  F«d«ral  Airways,  HI 

aoenCy:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  Federal  Airways  V-7 
and  V-25  located  in  the  State  of  Hawaii. 
The  current  discriptions  of  these 
airways  cite  the  Flight  Information 
Region/Oceanic  Control  Airspace  (FIR/ 
Oceanic  CTA)  boundary  as  the  end  of 
these  airways.  This  action  redescribes 
the  end  of  these  airways  by  including 
geographical  coordinates  which  pilots 
can  easily  locate. 

EFFECnvc  DATE  0901  UTC,  February  12, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  StilL  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
'lules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone;  (202) 
267-0254. 

•UPM.EMENTARY  MFORMATKMC 

History 

On  September  12. 1986,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  descriptions  of 
Federal  Airways  V-7  and  V-25  located 
in  the  State  of  Hawaii  (51  FR  32480).  The 
current  descriptions  of  these  airways 
indicate  that  the  end  of  V-7  is  the 
Molokai,  HI.  358°  radial  and  the 
Honolulu  FIR/Oceanic  CTA  boundary 
and  V-25  is  the  Hilo,  HI,  356*  radial  and 
the  Honolulu  FIR/Oceanic  CTA 
boundary.  To  improve  the  descriptions 
of  these  airways,  the  FAA  employs 
geographical  coordinates  rather  ihan  the 
FIR  boundary.  This  action  aids  Hight 
planning  and  increases  safety  by  giving 
a  precise  geographical  and  navigational 
point  where  domestic  air  traffic  control 
separation  criteria  must  be  applied. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
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No  CMRment*  objecting  to  the  propoeal 
wete  received.  Exce^  fa>r  editonal 
change*,  this  aaeiidineizt  is  the  same  as 
that  propeacd  in  the  noliee.  Section 
71.127  of  Part  71  of  tbe  Federal  Aviatian 
Regnia  lions  was  republished  in 
Handbook  7400.6B  dated  }»nuary  2, 
IMS. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  Federal  Airways  V-7 
and  V-2&  bcaled  in  the  State  of  Hawaii. 
The  corrent  descnptions  o4  these 
airwaya  cite  tiie  Fhgbt  Inforaietion 
Region/Oceanic  Centrol  Airspace  {FIR/ 
Oceaasc  CTA)  bmmdary  as  the  end  of 
these  airways.  This  action  redescribes 
the  end  of  these  airways  by  inchidim 
geographical  coordinates  which  pilats 
can  easily  locate. 

The  FAA  has  itetenniBcd  that  thv 
regulatioa  only  invoWes  an  established 
body  of  technical  regntatioos  for  whseh 
frequent  and  rontmc  snendmeKts  are 
necessary  to  keep  them  opetatkmally 
current  M,  therefore— fl)  is  not  a  "awjor 
rule"  under  EmcMlise  Order  T22n;  f2>  is 
not  a  "sigaificant  nite**  under  DOT 
Regolatory  Potrdes  snd  Procedures  {44 
FR  11034;  Febniary  2«,  1979>  and  (^ 
does  ao«  warrant  ^separation  of  a 
regalBtiory  esateetion  a»  the  anCiapsted 
impact  is  so  BuniuMri.  Staice  this  is  a 
routine  matter  that  wiK  anty  affect  air 
traffic  proccdares  and  air  navigatian,  M 
is  certified  thai  this  nde  tvill  not  have  a 
significant  rconomic  iaipoct  on  a 
substantial  nanher  of  snail  entities 
under  the  criteria  of  the  Regnlalory 
FlexA>ihfy  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  VOR  Federal 
airways. 

Adoptfonefthe  Aawdaient 

PAfn  Tt—tnaimcp) 

Accordiagly,.  pursuant  to  the  authority 
delegated  to  me.  Port  71  of  the  Federal 
AviaU'on  Regulations  (14  CFR  Part  71)  is 
amended,  as  fallows: 


1.  The  authority  citalloo  isc  Pfart  71 
continues  to  read  a«  foUsMrs: 

Autborily:  49  U.S.C  13«^«}.  13S4f»).  151fl( 
Executive  Order  10654;  49  U.S.€.  IM^ 
(Revised  Pab.  L  97-«49i  Jamwry  12. 19S3^  14 
CFRn.SB. 

$71,127    [Amended] 

2.  Section  71.1^  is  amended  as 
faUowa: 

V-7|AiimmM| 

By  removing  the  words  "to  INT  Kiolokai 
358*  and  the  Honolulu  FIR/Oceanic  CTA 
boundary.'^  aad  substituting  the  words  "i  to 
INT  AMoFokai  SS^'radlal  and  lat  ZiTWOOrN: 

V-25  [Revised] 

From  Hno.  UL  via  INT  Hilo  SSS*  and  Maui, 
HI.  038.'  radials:  to  INT  fcTauf  Oasr  radial  and 
lat.  23*0tr2rN. 

1388. 
HaroUILDoHawy. 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Information  Divasiaa. 

(FR  Doc.  86-28851  Filed  12-23-86;  8:45  am] 

BNJJNG  cooc  4S1S-U^ 

UCmWrntTf 

[Airspace  Dodtet  No.  86-AWA-19] 

Altaration  and  Re¥Ocatlea  of  VOR 
F«dacBlAiniay% 

agency:  Federal  Avtalion 
Administration  (FAA),  DOT. 
ACTKHC  FTnal  rule. 

SUMMARY:  This  amendment  riters  fte 
descriplnns  of  several  Federal  Airways 
located  m  the  stales  of  hCmiesuta  and 
South  Dohrtj  by  revoking  some  airway 
segments  and  renumhesiqg  other  ^rway 
segments.  This  action  is  in  support  of 
the  FAA  agreement  with  the 
International  Civil  Aviation 
Organization  (ICAO)  to  eliminate  ail 
alternate  route  designations  from  the 
NatioBttl  Airspace  Syilea  (NAS^ 

EFFECTIVE  OKKiOmi  UTC.  Fshvoary  12, 

1987. 

FOR  FURTHER  INTORMMCnON  COKCAn: 

Lewis  W.  Still,  Airspace  aad  Ait  Tcaffic 
Rules  Branch  ( ATO-2^  Airspaee- 


Rulea  nd  Aerooaatiea)  faifonnaten 
Division.  Av  Traffic  Operations  Service, 
I^erai  Aviatfan  Athnnistralion.  wm 
Independeaae  AveauB.  SW^ 
Washington,  DCtOSet;  telephone:  (202^ 
2ar-flQS4. 


information: 

Histosy 

On  September  2, 1986.  the  FAA 
proposed  to  ameni  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  change  the  descriptions  of 
several  VOR  Federal  Airways  located  in 
the  states  of  Minnesota  tatd  Santh 
Dakota  by  revoking  all  alternate  route 
descriptions  horn  the  TiAS.  In  additfoa. 
certain  airway  segments  would  be 
revoked  and  elhar  se^nenta  wenid  be 
renumbered  (51  FR  31138).  This  action  is 
in  support  of  the  FAA  agreeaienf  wfth 
the  ICAO  to  eliminate  all  alternate 
airway  designations  from  the  NAS. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceedng  by  submitting  written 
comments  on  the  proposal  to  Ae  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  edrtoriaf 
changes,  thfs  amenAneiit  is  the  same  as 
that  proposed  in  the  notice.  Seeffen 
71.123  of  Part  71  of  the  Federal  Arfatian 
Regidations  was  republished  in 
Handbook  7400.  6B  dated  January  2. 
1986. 

The  Ride 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptioRS  of  serersl  VCMI  Federal 
Airways  located  in  the  states  of 
Minnesota  and  South  Dakota  by 
revoking  some  airway  scgnaents  ^id 
renuBibering  other  airway  aegaaenta.. 
This  action  ia  in  sapport  of  the  FAA 
agreement  with  Oe  CAO  to  efaninale 
all  alternate  route  desinoation  feom  the 
NAS. 

The  FAA  determined  thai  this 
regulation  only  involves  an  established 
body  of  tcchakal  regalaiicms  for  which 
fae^ueot  and  laatiBe  aaien(^n«nts  arc 
necessary  to  keep  teni  operatioBally 
current  It.  therefore — (1)  is  not  a  "awier 
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rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  (3)  does 
not  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoptioa  of  the  Amendment 

PART  71— (AMENOEO) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
amended  (50  FR  4817B.  51  FR  6,  5989. 
8193  and  10365),  is  further  amended,  as 
follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  )anuary  12. 1983);  14 
CFR  11.99. 

§71.123    [AnfMiKted] 

2.  Section  71.123  is  amended  as 
follows: 

V-710    IAhmmImII 

By  removing  the  words  "including  a  N 
alternate  via  INT  Worthington  064*  and 
Fairmont  285*  radials:"  and  by  removing  the 
words  That  airspace  11.000  feet  MSL  and 
below  is  excluded  between  (amestown 
VORTAC  and  the  Devils  Uke  VORTAC 
during  the  time  that  the  Devils  L,ake  East 
MOA  is  activated  by  NOT  AM." 

V-OO    [AmMxM] 

By  removing  the  words  ".  including  a  north 
alternate  via  Thief  River  Falls.  MN"  and  by 
removing  the  words  ",  including  a  N  alternate 
from  Grand  Rapids,  to  Duluth  via  Hibbing, 
MN,  excluding  the  airspace  between  the  main 
and  this  N  alternate  airway" 

V-191    (Amended] 

By  removing  the  words  "including  an  east 
alternate;  to  Duluth,  MN."  and  substituting 
the  words  "Duluth.  MN:  Hibbing.  MN:  Grand 
Rapids,  MN:  Bemidii.  MN;  Thief  River  Falls. 
MN;  to  Grand  Forks,  ND." 

V-129    (Amended] 

By  removing  the  words  "Hibbing.  MN, 
including  an  E  alternate;  International  Falls, 
MN.  including  a  W  alternate  from  Hibbing. 
INT  Hibbing  319*  and  International  Falls  182* 
radials  to  International  Falls;"  and 
substituting  the  words  "Hiblijng.  MN; 
International  Falls,  MN:" 


V-50S    (Amended) 

By  removing  the  words  ",  to  Grantsburg. 
Wl."  and  substituting  the  words  ": 
Grantsburg.  WI;  Duluth,  MI;  INT  Duluth  331* 
and  Hibbing.  MN.  120°  radials;  Hibbing;  INT 
Hibbing  319'  and  International  Fall*.  MN, 
182*  radials:  to  International  Falls." 

V-Ul    |Amend«l] 

By  removing  the  words  ",  including  a  W 
alternate  via  INT  Yankton  015*  Sioux  Falls 
231'  radials"  and  "including  an  east 
alternate:"  also,  by  removing  the  words  ", 
including  an  east  alternate:  Grand  Forks,  ND. 
including  an  east  alternate  via  INT  Farrgo 
004*  and  Grand  Forks  152*  radials; '  and 
substituting  the  words  ":  Grand  Forks.  ND" 

V-220    (Amended] 

By  removing  the  words  "From  Norfolk.  NE; 
Yankton,  SD:  INT  Yankton  015*  and  Sioux 
Falls,  SD.  231*  radials  Sioux  Falls;  INT  Sioux 
Falls  004*  and  Watertown,  SD.  154*  radials; 
Watertown;  INT  Watertown  021*  and  Fargo. 
ND,  172*  radials;  Farrgo:  INT  Fargo  004*  and 
Grand  Forks.  ND.  152*  radials;  to  Grand 
Forks." 

V-87    (Amended) 

By  removing  the  words  "Boiler,  including  a 
W  alternate  via  Indianapolis;  INT 
Indianapolis  344*  and  Shelbyville  313*  radials 
and  INT  Shelbyville  313*  and  Boiler  136* 
radials:"  and  substituting  the  word  "Boilers;" 

V-a05    (Amended) 

By  removing  the  words  "to  Indianapolis." 
and  substituting  the  words  "Indianapolis;  INT 
Indianapolis  038°  and  Kokomo,  IN.  182* 
radials:  to  Kokomo." 

Issued  in  Washington,  DC  on  December  16. 
1986. 

Harold  H.  Downey. 
Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  28850  Filed  12-23-86:  8:45  am] 
BiujNO  cone  4si«-i>-« 


14  CFR  Part  71 

(Airspace  Docket  No.  M-AWA-Ml 

Alteration  of  VOR  Federal  Airwaya; 
Expanded  Eaat  Coaat  Plan 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

Acnow:  Final  rule. 

SUMMARY:  This  amendment  altera  the 
descriptions  of  Federal  Airways  V-188. 
V-36,  V-39  and  V-433.  This  amendment 
is  part  of  the  Expanded  East  Coast  Plan 
(EECP).  The  EECFs  objective  is  to 
establish  an  improved  air  traffic  system 
that  is  designed  to  reduce  delays  for 
aircraft  en  route  to  or  departing  from 
terminals  in  the  eastern  United  States. 
The  EECP  is  being  implemented  in 
several  segments  until  completed. 
EFFECTIVE  DATE:  0901  UTC,  February  12. 
1987. 


FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9254. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  30, 1986.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  descriptions  of  VOR 
Federal  Airways  V-188,  V-36,  V-39  and 
V-433  (51  FR  34649).  Currently,  east 
coast  traffic  flows  are  saturated  and 
compressed  in  the  New  York 
metropolitan  area  to  the  point  that 
substantial  delays  are  experienced 
daily.  The  FAA  has  developed  an 
Expanded  East  Coast  Plan  (EECP)  to 
alleviate  this  congestion  and  reduce 
delays  to  and  from  terminals  in  the 
eastern  United  States.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes  and  changes  to  the 
description  of  V-36  by  extending  the 
airway  to  Toronto.  Canada,  via  Buffalo. 
NY;  and  by  changing  the  description  «f 
V-39  by  removing  Chester.  MA.  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.123  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  {anyary  2. 
1986. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  Federal  Airways  V-188. 
V-36.  V-39  and  V-433.  This  amendment 
is  part  of  the  Expanded  East  Coast  Plan 
(EECP).  The  EECPs  objective  is  to 
establish  an  improved  air  traffic  system 
that  is  designed  to  reduce  delays  for 
aircraft  en  route  to  or  departing  from 
terminals  in  the  eastern  United  States. 
The  EECP  is  being  implemented  in 
several  segments  until  completed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
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regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Sub|ect8  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 

Adoption  of  the  Amendment 
PART71-{AMEN0ED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U5.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  (anuary  12, 1983);  14 
CFR  11.69. 


{71.123    ( 


2.  Section  71.123  is  amended  as 
follows: 

V-ias  (Amended] 

By  removing  the  words  "INT  Wilkes-Barre 
094'  and  Sparta.  N),  290*  radials;  Sparta"  and 
substituting  the  words  "INT  Wilkes-Barre 
084*  and  SpaHa.  N).  300*  radials;  to  Sparta" 

V-se  (Amended] 

By  removing  the  words  "INT  Toronto  147* 
and  Buffalo,  NY.  309*  radials"  and 
substituting  the  words  "INT  Toronto  152*  and 
Buffalo,  NY,  306*  radials"  also  by  removing 
the  words  "INT  Lake  Henry  136*  and  Sparta. 
N).  290*  radials:  Sparta:  Kennedy.  NY."  and 
substituting  the  words  "Sparta,  NJ; 
LaGuardia.  NY;  INT  LaGuardia,  133*  and 
Deer  Park.  NY.  209*  radials;  Deer  Park;" 

V-39  (Amended] 

By  removing  the  words  "to  East  Texas. 
PA."  and  substituting  the  words  "East  Texas, 
PA  Sparta,  N);  Caraiel,  NY." 

V-t33  [Revised] 

From  INT  Washington.  DC,  065*  and 
Baltimore.  MD,  197*  radials;  INT  Washington. 
DC,  065*  and  Dupont,  DE.  223*  radials: 
Dupont:  Yardley,  PA;  INT  Yardley  047*  and 
Kennedy.  NY.  253*  radials;  INT  Kennedy  253* 
and  LaGuardia,  NY.  209*  radials;  to 
LaGuardia. 

Issued  in  Washington.  DC.  on  December  17. 
198& 

Harold  H.  Downey. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  86-28852  Filed  12-23-86;  8:45  am] 
■lUJNQ  COOC  4Sie-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  86-AWA-61] 

Alteration  and  Establishment  of  VOR 
Federal  Airways;  Expanded  East  Coast 
Plan 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action;  Final  rule. 

SUMMARY:  This  amendment  alters  the 
descriptions  of  Federal  Airways  V-312. 
V-6.  V-408,  V-93.  V-3.  V-147  and  V- 
457.  This  amendment  is  part  of  the 
Expanded  East  Coast  Plan  (EECP).  The 
EECFs  objective  is  to  establish  an 
improved  air  traffic  system  that  is 
designed  to  reduce  delays  for  aircraft  en 
route  to  or  departing  from  terminals  in 
the  eastern  United  States.  The  ESJCV  is 
being  implemented  in  several  segments 
until  completed. 

EFFECTIVE  DATE:  0901  UTC.  February  12. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still.  Airspace  and  Air  Traffic 
Rules  Branch  {ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591:  telephone:  (202) 
267-9254. 

SUPPLEMENTARY  INFORMATION: 
History 

On  October  6. 1986.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
descriptions  of  VOR  Federal  Airways 
V-312.  V-6.  V-40B,  V-93,  V-3.  V-147 
and  V-457  and  establish  new  VOR 
Federal  Airway  V-605  (51  FR  35527). 
Currently,  east  coast  traffic  flows  are 
saturated  and  compressed  in  the  New 
York  metropolitan  area  to  the  point  that 
substantial  delays  are  experienced 
daily.  The  FAA  has  developed  an 
Expanded  East  Coast  Plan  (EECP)  to 
alleviate  this  congestion  and  reduce 
delays  to  and  from  terminals  in  the 
eastern  United  States.  These  airway 
actions  are  part  of  this  plan.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No-comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  the  removal  of  V-605 
and  description  changes  to  V-408 
involving  terminating  the  airway  at  the 
NOAAH  Intersection  in  lieu  of  Chester. 
MA.  this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.123  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2, 
1986. 


Hie  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  Federal  Airways  V-312. 
V-6,  V-408.  V-93.  V-3.  V-147  and  V- 
457.  This  amendment  is  part  of  the 
Expanded  East  Coast  Plan  (EECP).  The 
EECFs  objective  is  to  establish  an 
improved  air  traffic  system  that  is 
designed  to  reduce  delays  for  aircraft  en 
route  to  or  departing  from  terminals  in 
the  eastern  United  States.  The  EECP  is 
being  implemented  in  several  segments 
until  completed. 

The  FAlA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  nde  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Re^atory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  Safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 
PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
amended  (51  FR  7  and  6102).  is  further 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  (anuary  12. 1983):  14 
CFR  11.69. 

§71.123    (Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-312    [Amended] 

By  removing  the  words  "Sea  Isle.  N),  050* 
radials."  and  substituting  the  words 
"Kennedy,  NY,  148*  radials." 

V-e    (Amended) 

By  removing  the  words  "to  Broadway,  NJ," 
and  substituting  the  words  "Solberg,  N):  lOT 
Solberg  105*  and  Canarsie.  NY,  245*  radials; 
INT  Canarsie  245*  and  LaGuardia,  NY,  209* 
radials;  to  LaGuardia," 
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V-40e    |Revised| 

From  Baltimore,  MD:  iNT  Baltimore  OM' 
and  Lancaster.  PA.  2m°  radials;  INT 
I  ancaster  294*  and  Modena.  PA.  261*  radialr. 
Mo4ena:  f^tsto«*n.  PA;  F.ast  Texas.  PA: 
Ailenlown.  PA:  Lake  H«nry.  PA:  to  INT  Lake 
Henry  016*  «iid Hancock.  NY.  120*  radials. 

V-93    {Ameailed] 

By  removing  the  wurds  "Baltinaore; 
■.ancaster,  PA:"  and  substitating  the  words 
"Baltimore:  INT  Baltimore  004°  wid 
Lancaster.  PA.  204*  radials;  Lancaster;" 

V-3    lAneadellJ 

By  removing  the  words  "SolbfTg.  NJ; 
CanoeL  NY:~  and  s«bstituting  the  words 
"Solbri^  Nf:  INT  Soiberg  044'  and  CanneL 
NY.  2Ai  raduiis:  Carmd.^ 

V-147    {Revised] 

From  Yardley.  PA;  INT  Y«rdiey  294'  and 
East  Texas.  PA.  124°  radials:  East  Texas; 
Wilkes-Barre.  PA:  Eln^ra.  NY.  Geneseo.  NY; 
to  Rochester.  NY. 

V-457    |Rtviscd| 

From  Broadway.  N|:  Lancaster.  PA; 
Westminster.  MD;  to  Martinsburg.  WV. 

Issued  rn  Washington.  DC.  on  December  15, 
1988. 

Harold  H.  Downey, 
Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
|FR  Doc.  86-28853  Piled  12-23-88;  8:45  am] 

MLUNG  CODE  4t10-13-ll 


14  CFR  Pwt  71 

(Airspac*  DociM<  N&  M-ANII-221 

Alteration  of  VOR  f^^mnA  Airways,  V- 
444  and  V-500— Boise,  ID 

AOENCV:  Federal  ATiation 
Administratiofl  (FAAl,  DOT. 

action:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  V-444  and  V-500  located 
in  tbe  vicinity  of  Boise.  ID.  The  Boise 
very  high  frequency  orani-directionai 
radio  range  and  tactical  air  navigational 
aid  (VORTAC)  has  been  relocated  2.4 
nautical  miles  east  of  its  present 
location.  This  action  altera  the 
descriptions  of  all  always  affected  by 
the  VORTAC  relocation. 

EFFECTIVE  DATE:  0901  UTC,  February  12. 

1987. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230].  Airspace-Rules 
and  Aeronautical  Information  Division, 
Air  Traffic  Operations  Service,  Federal 
Aviation  Administration.  800 
Indepeadence  Avenue.  SW., 
Washington.  DC  20591:  telephone:  (202) 
267-9254. 


SUPnXMENTARY  N«FORMAT10N: 
History 

On  September  23. 1886.  the  FAA 

proposed  to  amend  Part  71  of  the 

Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  descriptions  of  VOR 
Federal  Airways  V-444  and  V-500 
located  in  the  vicinity  of  Boise.  10  (51  FR 
33789). 

The  Boise  VORTAC  has  been 
relocated  appraxxaateiy  2.4  nautical 
miles  east  of  its  present  location,  and  all 
affected  airway  descriptions  would  be 
amended  where  necessary,  hiterested 
parties  were  invited  to  participete  in  this 
rulemaking  proceeding  by  soinnittiiig 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  diat  proposed  in  tbe  notice. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2. 
1986. 

Tbe  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulatioos  alters  the 
descriptions  of  V-444  and  V-500  located 
in  the  vicinity  of  Boise,  ID.  The  Boise 
VORTAC  has  been  relocated  2.4 
nautical  miles  east  of  its  present 
location.  This  action  alters  the 
descriptions  of  all  airways  affected  by 
the  VORTAC  relocation. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
btxly  of  technical  regulations  ftjr  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28,  \ffT9Y  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  eyahialion  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adaption  of  the  Amendment 

PART  71-(  AMENDED] 

Accordin^y,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  die  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 


Apltiritr  «  U&C  -i^m^V  1354^a|.  1510; 
Exective  Order  MK4:  40  UAC.  iaa(g) 
(Revised  IHib.  L  1)7-440.  )aMj«ry  IZ  10631:  M 
CFRll^ea 

$71,123    lAmsnded] 
2.  Section  71.123  is  amended  as 

follows: 

V-444    (Revised) 

From  Burley.  Bl.  via  INT  Bnrleir  S28*  and 
Boise.  ID,  104'  radials:  25  miles  95  MSL.  2£ 
miles  90  MSL.  23  miles:  Boise;  Baker,  OR. 
From  Walla  Walla.  WA.  22  miles.  48  miles  45 
MSU  to  Spokane.  WA. 

V-500    (Revised) 

From  Portland,  OR.  via  Newberg,  OR;  41 
miles  70  MSL.  Kiniberiy.  OR:  30  aule*.  71 
miles  105  MSL,  Boise,  ID:  2Z  oules,  25  aules  90 
MSL.  25  miles  95  MSL.  22  mites.  26  miies  70 
MSL,  to  Pocatello.  ID. 

Issued  ifl  Washiogtoa.  DC  on  December  16, 
1986. 

Harold  H.  Downey, 
Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  86-28854  Filed  12-23-86:  8:45  am) 
BNXINO  COOC  4S«0-13-M 


14  CFR  Parts  71  and  73 

[Airspac*  Docket  No.  86-ACE-1) 

Alteratfon  and  Establlshincnt  of 
Restricted  Areas;  Fort  Leonard  Wood, 
MO 

agency:  Federal  Aviation 
Administration  (FAAJ.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  alters  tbe 
descriptions,  altitudes,  andjor  times  of 
use  of  Restricted  Areas  R-4501A.  Q.  C. 
and  D  and  establishes  R-4501E.  located 
near  Fort  Leonard  Wood,  MO.  The 
alteration  of  Restricted  Areas  R-4501A- 
D  and  the  establishment  of  R-4501E  will 
enable  the  using  agency,  U.S.  Army,  to 
release  additional  airspace  to  the  flying 
public  when  it  is  not  in  use. 
EFFECTIVE  DATE:  0901  UTC,  February  12. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  B.  Oltmanns,  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240),  Airspace— Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (2(H) 
267-9245. 
SUPPLCMCNTARY  INFORMATION: 

History 

On  October  16, 1986.  Ae  FAA 
proposed  to  amend  Parts  71  and  73  of 
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the  Federal  Aviation  Regulations  (14 
CFR  Parts  71  and  73)  to  alter  the 
descriptions,  altitudes,  and/or  times  of 
use  of  Restricted  Areas  R-4501A,  B.  C. 
and  D  and  to  establish  R-4501E,  located 
near  Fort  Leonard  Wood,  MO,  (51  FR 
36627).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  these  amendments  are  the 
same  as  those  proposed  in  the  notice. 
Sections  71.171  and  73.45  of  Parts  71  and 
73  of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6B 
dated  January  2. 1986. 

The  Rule 

These  amendments  to  Parts  71  and  73 
of  the  Federal  Aviation  Regulations 
alters  the  descriptions,  altitudes,  and/or 
times  of  use  of  Restricted  Areas  R-4501 
A.  B,  C,  and  D  and  establishes  R-4501E, 
located  near  Fort  Leonard  Wood,  MO. 
After  reviewing  R-4501  A-D,  the  FAA 
has  determined  that  the  alteration  of 
these  areas  and  the  establishment  of  R- 
4501E  will  give  the  U.S.  Army  the  ability 
to  release  additional  airspace  to  the 
flying  public  when  the  areas  are  not  in 
use.  R-4501A  will  be  removed  from  the 
Continental  Control  Area  and  R-4501E 
will  be  added.  These  airspace  actions 
will  also  reduce  the  amount  of  time  the 
restricted  areas  are  in  use. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certined  that  this  rule  will  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 
73 

Aviation  safely,  Continental  control 
area.  Restricted  areas. 

Adoption  of  the  Amendments 
PART  71-{  AMENDED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 


Parts  71  and  73)  are  amended,  as 
follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10654;  49  U.S.C.  10e(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983);  14 
CFR  11.69. 


§71-151    [Amendsdl 

2.  Section  71.151  is  amended  as 
follows: 

R-4501A  Fort  Leonard  Wood  West,  MO 
(Removed) 

R-4501E  Fort  Leonard  Wood,  MO  (New) 
PART  73— (AMENDED] 

3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  ISia 
1522:  Executive  Order  10654:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.60. 

§73-4S    [Amandad] 

4.  Section  73.45  is  amended  as  follows: 

R-4S01A  Fort  Leonard  Wood  West.  MO 
(Amended) 

By  removing  the  present  Time  of 
designation  and  substituting  the  following: 

Time  of  designation.  0700-1800  local  time. 
Monday — Friday:  other  times  by  NOT  AM 
issued  at  least  24  hours  in  advance. 

R-4501B  Fort  Leonard  Wood  East.  MO 
(Amended) 

By  removing  the  present  Time  of 
designation  and  substituting  the  following: 

Time  of  designation.  0700-1800  local  time. 
Monday— Friday:  other  times  by  NOT  AM 
issued  at  least  24  hours  in  advance. 

R-4501C  Fort  Leonard  Wood,  MO  (Amended) 

By  removing  the  present  Designated 
altitudes  and  Time  of  designation  and  by 
substituting  the  following: 

Designated  altitudes.  From  2.200  feet  MSL 
to  5,000  feet  MSL 

Time  of  designation.  As  specified  by 
NOT  AM  issued  at  least  24  hours  in  advance. 

R-4501D  Fort  Leonard  Wood.  MO  (Amended) 

By  removing  the  present  Boundaries, 
Designated  altitudes  and  Time  of  designation 
and  by  substituting  the  following: 

Boundaries.  Beginning  at  lat.  37*41 '00'  N., 
long.  92*1610"  W.;  to  lat.  37*41'2e'  N.,  long. 
92°1015"  W.;  to  lat.  37*4016'  N.,  long. 
92*0705'  W.;  to  lat.  37*36'20'  N..  long. 
92*0655'  W.;  to  lat.  37*3807'  N..  long. 
92*10'27'  W.:  to  lat.  37*3522'  N.,  long. 
92*15'31'  W.:  to  the  point  of  beginning. 

Designated  altitudes.  From  5,000  feet  MSL 
to  12.000  feet  MSL  Time  of  designation.  As 
specified  by  NOT  AM  issued  at  least  24  hours 
in  advance. 

R-4501E  Fort  LM>nard  Wood,  MO  (New) 

Boundaries.  Beginning  at  lat.  37°41'0O'  N., 
long.  92*1610'  W.:  to  lat.  37*41'26'  N.,  long. 
92*1 0'15'  W.;  to  lat.  37*4016'  N..  long. 
92°07'05"  W.;  to  lat.  37*38'20'  N.,  long. 


92*06'55'  W.;  to  laL  37*3607'  N..  long. 
92*10'27'  W.;  to  lat  3r35'22'  N..  long. 
92*1531'  W.;  to  the  point  of  beginning. 

Designated  altitudes.  From  12.000  feet  MSL 
to  FL 180. 

Time  of  designs  tiott  As  specified  by 
NOT  AM  at  least  24  hours  in  advance. 

Controlling  agency.  FAA.  Kansas  City 
ARTCC 

Using  agency.  U.S.  Army,  Commanding 
General,  Fort  Leonard  Wood.  MO. 

Issued  at  Washington.  DC,  on  December  15. 
1966. 

Harold  H.  Downey, 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Information  Division. 

[FR  Doc.  86-28848  Filed  12-23-86;  8:45  am) 
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14  CFR  Parts  71  and  75 

[Airspac*  Docket  Na  tS-AWA-^S] 

Alteration  of  VOR  Federal  Airway*  and 
Jet  Routes;  Expanded  East  Coast  Ptan 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  These  amendments  alter  the 
descriptions  of  Federal  Airways  V-31, 
V-34.  V-164.  V-252,  V-265  and  Jet  Route 
J-77.  These  amendments  are  part  of  the 
Expanded  East  Coast  Plan  (EECP).  The 
EECFs  objective  is  to  establish  an 
improved  air  traffic  system  that  is 
designed  to  reduce  delays  for  aircraft  en 
route  to  or  departing  from  terminals  in 
the  eastern  United  States.  The  EECP  is 
being  implemented  in  several  segments 
until  completed. 

EFFECTIVE  DATE:  0901  UTC,  February  12, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9254. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  6, 1986,  the  FAA  proposed 
to  amend  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  75)  to  alter  the  descriptions  of  VOR 
Federal  Airways  V-31,  V-34,  V-164,  V- 
252,  V-265  and  Jet  Route  J-77  (51  FR 
35528).  Currently,  east  coast  traffic  flows 
are  saturated  and  compressed  in  the 
New  York  metropolitan  area  to  the  point 
that  substantial  delays  are  experienced 
daily.  The  FAA  has  developed  an 
Expanded  East  Coast  Plan  (EECP)  to 


4iil0    Fadwal  Register  /  Vol.  SI.  No.  247  J  Wednesday,  December  24w  1986  /  Rules  and  RggMJadonB 


alleviale  this  oengesiion  aod  redvce 
delays  to  and  from  teminais  io  tke 
eastern  United  States.  These  airway  and 
let  route  actions  are  part  of  this  pian. 
Interested  parties  were  invited  to 
participate  m  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  edilorial 
changes,  radial  changes  to  V-31  and 
description  changes  to  V-252  which 
involves  extending  the  airway  from 
Huguenot.  NY,  to  Robbinsville,  NJ,  these 
amendments  are  the  same  as  those 
proposed  in  the  notice.  Sections  71.123 
and  75.100  of  Parts  71  and  75  of  the 
Federal  Aviation  Regnlationswere 
republished  in  Handbook  7400.6B  dated 
January  2, 1986. 

The  Rule 

These  amendments  to  Parts  71  and  75 
of  the  Federal  Aviatioa  Regulations  alter 
the  descrifitions  of  Federal  Airways  V- 
31,  V-34,  V-164,  V-252,  V-265  and  Jet 
Route  J-77.  These  amendments  are  part 
of  the  Expanded  East  Coast  Plan 
(EECP).  The  EECFs  objective  is  to 
establish  an  improved  air  traffic  system 
that  is  designed  to  reduce  delays  for 
ainarafi  en  route  to  or  departing  froiB 
terannals  ia  the  eastern  United  States. 
The  EECP  is  being  implemented  in 
several  segnents  until  completed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulabons  for  Mhich 
frequent  and  routine  amendments  are 
necessary  to  keep  tbem  operatioDally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  nifiiinal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafTic  procedures  and  air  navigation,  it 
is  certiiwd  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  BiBnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Parts  71  and 

75 

AviatioR  Safety,  VOR  Federal  airways 
and  jet  routes. 

Adoption  of  the  Amendment 

PARTS  71  AND  7S— [AMEMOED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Parts  71  and  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  75]  are  amended,  as 
follows: 


1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AutkOTity.  49  use.  1348(a).  1354(a),  1510: 
Executive  Ofder  10854:  49  US.C.  lOBfg) 
(BevMed  Pob.  L  87-449.  January  12. 19B3i;  14 
CFRU.W. 


14  CFR  Part  73 


0MketN».e»WIMM4S) 


§71.123    (Amandadl 

2.  Section  71.123  ia  amended  as 
follows: 

V-31    (Amendad] 

By  i«raoving  the  twotds  'INT  Rochester 
289°  and  Kleinburg.  ON,  Canada.  IM* 
radials;"  and  by  substituting  the  words  "INT 
Rochester  ZTS"  and  Geneseo.  NY,  385* 
radials;  INT  Geneseo  305*  and  KleiDtutrg.  ON. 
Canada.  133*  radials;** 

V-M    lAineodwil 

By  removing  the  words  "From  Kleinburg, 
ON,  Canada.  INT  KleinbrjTS  113*  and 
Rochester,  NY,  309*  radrals;  Rochester"  and 
by  substitTiting  the  words  "From  Rochester, 
NY;"  and  by  removing  the  words  "The 
airspace  within  Canada  mmA  R-U07  is 
excluded." 

V-164    lAmaadedJ 

By  removing  the  words,  "From  Tavoota, 
ON,  Canada,  via  Toronto  172*  aad  BuUalo. 
NY.  294*  radials:"  and  by  suhatitiUHis  the 
words  "From  Kletnbunj,  ON,  Canada.  INT 
Kleiabtrg  133°  and  Buffakx  NY.  338°  rwbals:" 

V-252    (Revised] 

From  Kleinbnrg,  ON,  Canada:  INT 
Kleinburg  133°  and  Geneseo,  NY,  305*  radials: 
Geneseo:  Bingtiainton,  NY:  Hufuenot,  NY; 
INT  Haxu«'>ot  198*  and  Robbinsville.  H\,  351* 
radials:  to  Robbinsville.  The  airspace  within 
Canada  is  exchrded. 

V-2S5    (Amended) 

By  removing  the  words  "Dunitirk,  NY."  and 
by  substitutifig  the  words  "Dunkiik.  NY:  INT 
Dunkirk  325*  and  Toronto,  ON,  Canada.  IST 
radials:  Toronto.  The  airspace  wifiiin  Canada 
is  excluded." 

3.  The  authority  citation  for  Pa^  75 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a).  1354ta),  1510; 
Executive  Order  iaK4: 49  USC.  1«Kg) 
(Revised  Pub.  L  97-449.  fanrnry  12. 1983):  14 
CFR  11.69. 

4.  Section  7S.lfiO  is  amended  as 
follows: 

1-77    (BeviMd) 

From  Boston.  MA:  Barnes.  MA:  Sparta.  N|; 
Broadway,  NJ:  Pottstown.  PA:  to 
Westmintter.  MD. 

Issaed  in  Washington.  DC  on  December  17, 
1986. 

Harold  H.  Downey, 
Acting  Manager.  Airspace-Rules  and 
Aeronautical  Imfermatiom  Diriskm. 
[FR  Doc.  86-28855  Filed  12-23-88;  8:45  am] 

MLUNG  CODE  4S40-U-M 


Alteration  of  AMtridari  An 

AQCNCV:  Federal  Aviation 
Administration  (FAAJ,  DOT. 

action:  Final  rule. 


summary:  This  amendment  changes  the 
time  of  designation  and  designated 
altitudes  for  Restricted  Area  R-5704 
located  near  Hermiston,  OR.  In  addition, 
the  time  of  designation  and  controlliiig 
agencies  for  Restricted  Areas  R-6701.  R- 
6707.  and  R-6713  located  in  the  state  of 
Washington  will  be  amended  Restricted 
Areas  R-e703A,  B,  and  D  located  near 
Fort  Lewis,  WA,  will  also  be  anwnded 
to  neHect  changes  in  time  of  designation. 
This  action  will  reduce  the  time  the 
restricted  areas  are  in  effect  thereby, 
releasing  additional  airspace  to  the 
flying  public  when  it  is  not  ia  use. 
EFFGCTIVS  DATE  0901  UTC  Febraary  12. 
1987. 

FOR  niRTHER  HIFORMATION  CONTACT: 
Andrew  B.  Oltmanns,  Affspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240],  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9245. 

TbeRtde 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  changes  the  time  of  designation 
and  designated  altitudes  for  Restricted 
Area  R-5704  located  near  Hermislon, 
OR,  from  the  surface  to  5,000  feel  MSL 
to  the  surface  up  to  but  not  including 
4,000  feet  MSL;  from  0600-2000  Monday- 
Friday  to  0900-1700  Monday-Friday. 
Restricted  Areas  R-e701,  R-6707  and  R- 
6713  will  be  activated  by  NtDTAM  only 
at  least  two  hours  in  advance.  The 
controlling  agency  for  R-8701  and  R- 
6713  will  be  NAS  Whidbey  Island  and 
the  Seattle  ARTCC  will  be  the 
controlling  agency  for  R-6707.  R-B703A. 
B,  and  D  will  be  activated  from  070I>- 
2300  Monday-Friday;  other  times  by 
NOTAM  at  least  two  hours  in  advance. 
Because  this  action  does  not  alter  any 
airspace  designations  and  only  reduces 
the  time  the  restricted  areas  are  in 
effect,  I  Pnd  that  notice  and  public 
procedure  aiider  3  U.S.C.  553(b]  are 
unnecessary  because  this  action  is  a 
minor  amendment  in  which  the  public 
would  not  be  particularly  interested. 
SecUoas  73.S7  and  73^  of  Part  73  of  the 
Federal  Aviation  Regulations  were 
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republished  in  Handbook  740a6B  dated 
January  2, 1966. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Chder  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  aflect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Adoption  of  tbe  amendmeBt 

PART  73-{AMENOEO) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

1.  Tbe  authority  citation  for  Part  73 
continues  to  read  as  foHows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510, 
1522:  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983);  14 
CFR  11.69. 

{73.57    (Amended) 

2.  Section  73.57  is  amended  as  follows: 
R-57D4  HMmiston.  OR    |AiMiided| 

By  removing  the  present  designated 
altitudes  and  time  of  designation  and  by 
substituting  the  following: 

Designated  altitudes.  Surface  to  but  not 
including  4.000  feet  MSL  Time  of  designation. 
0900-1700  Monday-Friday. 

S  73.67    [Amended]  ~ 

3.  Section  73.67  is  amended  as  follows: 
R-6701  Admiralty  iaiet.  WA    |AmendMl) 

By  removing  the  present  time  of 
designation  and  controlling  agency  and  by 
substituting  the  following: 

Time  of  designation.  Intermittent  by 
NOTAM  two  hours  in  advance.  Controlling 
agency.  Whidbej'  Island  NAS.  WA. 

R-6707  Queels,  WA     (Amended] 

By  removing  the  present  time  of 
designation  and  controlling  agency  and  by 
substituting  the  following: 

Time  of  designation.  Intermittent  by 
NOTAM  two  hours  in  advance.  ContraUiiig 
agency.  FAA,  Seattle  ARTCC. 
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R-i7U  tAHiMbqr  UMd.  WA    (AmeMkd) 

By  removing  the  present  time  of 
designation  and  controlling  agency  and  t^ 
substituting  the  following: 

Time  of  designation,  intennitleni  by 
NOTAM  two  hours  in  advance.  Controlling 
agency.  Whidbey  Island  NAS.  WA. 

R-6703A  Fort  Lewis,  WA    (Ammded) 

By  removing  the  present  time  of 
designation  and  by  substituting  the  following: 

Time  of  designation.  0700-2300  Monday- 
Friday:  other  times  by  NOTAM  two  hours  in 
advance. 

R-67QBB  Fort  UMfis,  WA    iAiMndsd) 

By  removing  the  present  time  of 
designation  and  by  substituting  the  folkiwing: 

Time  of  designation.  0700-2300  Monday- 
Friday;  other  times  by  NOTAM  two  hours  in 
advance. 

R-6703D  Fort  Lewis,  WA    (Amended] 
By  removing  the  present  time  of 

designation  and  by  substituting  the  following: 

Time  of  designation.  0700-2300  Monday- 
Friday;  other  times  by  NOTAM  two  hours  in 
advance. 

Issued  in  Washington.  DC.  on  December  12. 
1986. 

Daniat  |.  Peteraon, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  86-28847  Filed  12-23-86;  8:45  am] 
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14  CFR  Part  75 

lAtrspaca  Docket  No.  86-AWA-60] 

Alteration  and  Establishment  of  Jet 
Routes;  Expanded  East  Coast  Plan 

AQCMCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  alters  the 
description  of  Jet  Routes  1-70  and  J-75 
and  establishes  new  Jet  Routes  J-217 
and  (-221.  This  amendment  is  part  of  the 
Expanded  East  Coast  Plan  (EECP).  The 
EECP's  objective  is  to  establish  an 
improved  air  traffic  system  that  is 
designed  to  reduce  delays  for  aircraft  en 
route  to  or  departing  from  terminals  in 
the  eastern  United  States.  The  EECP  is 
being  implemented  in  several  segments 
until  completed. 

EFFECnVE  DATE;  0901  UTC,  February  12, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  StiU,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
WashiDgton.  DC  20SS1:  telephone:  (202) 
267-9254. 


SUPPLEMENTARY  MTORMATION: 
History 

On  September  30, 1986,  the  FAA 
proposed  to  amend  Part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  75)  to  alter  the  description  of  Jet 
Routes  J-70  and  |-75  and  establish  new 
Jet  Routes  (-217  and  J-221  (51  FR  34652). 
Currently,  east  coast  traffic  flows  are 
saturated  and  compressed  in  the  New 
York  metropolitan  area  to  tbe  point  that 
substantial  delay-i  are  experienced 
daily.  The  FAA  has  developed  aa 
Expanded  East  Coast  Plan  (EECP)  to 
alleviate  this  congestion  and  reduce 
delays  to  and  from  terminals  in  the 
eastern  United  States.  These  jet  route 
actions  are  part  of  this  plan.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes  and  description 
changes  to  (-70  and  J-75  involving 
adding  Stillwater.  NJ,  VORTAC  to  the 
description  of  J-70  and  by  adding 
Solberg,  NJ,  VORTAC  to  (-75,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  75.100  of 
Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2, 
1986. 

The  rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  Jet  Routes  J-70  and  J-75 
and  establishes  new  Jet  Routes  )-217 
and  J-221.  This  amendment  is  part  of  the 
Expanded  East  Coast  Plan  (EECP).  The 
EECFs  objective  is  to  establish  an 
improved  air  traffic  system  that  is 
designed  to  reduce  delays  for  aircraft  en 
route  to  or  departing  from  terminals  in 
the  eastern  Unted  States.  The  EECP  is 
being  implemented  in  several  segments 
until  completed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  Routes. 
Adoption  of  tlie  Amendment 

PART  75— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  |anuary  12. 1983):  14 
ere  11  89. 

S  75.100    [Amended! 

2.  Section  75.100  is  amended  as 
follows: 

1-70  lAmendedl 

By  removing  the  words  "Sparta.  N|:  to 
Kennedy,  NY."  and  by  substituting  the  words 
"Wilkes-Barre.  PA:  Stillwater.  NJ:  LaCuardia, 
NY.  to  Kennedy.  NY." 

1-217  |New| 

From  Hancock.  NY.  via  Keating.  PA: 
Clarion.  PA:  to  INT  Clarion  222*  and  Franklin, 
PA.  175"  radials. 

1-221  |N«w| 

From  Sparta.  NJ.  Via  Lake  Henry,  NY; 
Wellsville.  NY:  to  Buffalo,  NY. 

1-75  (Revised) 

From  Biscayne  Bay.  FL;  Fort  Myers,  FL;  INT 
Fort  Myers  345*  and  Taylor,  FL,  175*  radials; 
Taylor  Columbia.  SC:  Greensboro.  NC: 
Cordonsville,  VA;  Westminster.  MD: 
Modena.  PA:  Solberg.  NJ:  Carmel.  NY:  INT 
Carmel  044°  and  Boston.  MA,  252'  radials:  to 
Boston. 

Issued  in  Washington,  DC.  on  December  17, 
1986. 

Harold  H.  Downey, 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

ire  Doc.  86-28844  Filed  12-23-86:  8:45  am) 
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14  CFR  Part  75 

I  Airspace  Docket  Na  S6-AWA-59] 

Alteration  and  Establistiment  of  Jet 
Routes;  Expanded  East  Coast  Plan 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  Jet  Routes  1-78.  |-146  and 
1-584  and  establishes  new  1-220.  This 
amendment  is  part  of  the  Expanded  East 
Coast  Plan  (EECP).  The  EECFs 
objective  is  to  establish  an  improved  air 


traffic  system  that  is  designed  to  reduce 
delays  for  aircraft  en  route  to  or 
departing  from  terminals  in  the  eastern 
United  States.  The  EECP  is  being 
implemented  in  several  segments  until 
completed. 

EFFECTIVE  DATE:  0901  UTC.  February  12. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591:  telephone:  (202) 
267-9254. 
SUPPLEMENT ARV  INFORMATION: 

History 

On  September  30. 1986.  the  FAA 
proposed  to  amend  Part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  75)  to  alter  the  descriptions  of  Jet 
Routes  1-78. 1-llO.  |-146  and  J-584  and 
establish  new  )-220  (51  FR  34650). 
Currently,  east  coast  traffic  flows  are 
saturated  and  compressed  in  the  New 
York  metropolitan  area  to  the  point  that 
substantial  delays  are  experienced 
daily.  The  FAA  has  developed  an 
Expanded  East  Coast  Plan  (EECP)  to 
alleviate  this  congestion  and  reduce 
delays  to  and  from  terminals  in  the 
eastern  United  States.  These  jet  route 
actions  are  part  of  this  plan.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes  and  the  removal  of  )- 
110  and  description  changes  to  )-220 
which  involves  adding  Stonyfork,  PA, 
VORTAC  to  the  airway  alignment,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  75.100  of 
Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2. 
1986. 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  Jet  Routes  ]-78.  )-146  and 
1-584  and  establishes  new  1-220.  This 
amendment  is  part  of  the  Expanded  East 
Coast  Plan  (EECP).  The  EECFs 
objective  is  to  establish  an  improved  air 
traffic  system  that  is  designed  to  reduce 
delays  for  aircraft  en  route  to  or 
departing  from  terminals  in  the  eastern 
United  States.  The  EECP  is  being 
implemented  in  several  segments  until 
completed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
tragic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  Safety,  )et  Routes. 
Adoption  of  the  Amendment 

PART  75— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  as 
amended  (51  FR  8195).  is  further 
amended,  as  follows: 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
era  11.68. 

2.  Section  75.100  is  amended  as 
follows: 

|-78  (Amended) 

By  removing  the  words  "INT  Philipsburg 
083'  and  Keating.  PA.  099*  radials:  to 
Kennedy,  NY."  and  by  substituting  the  words 
"to  Milton,  PA." 

1-146  (Amended) 

By  removing  the  words  "to  Kennedy.  NY," 
and  by  substituting  the  words  "Milton,  PA; 
Allenlown,  PA;  to  Kennedy,  NY," 

1-220  (New| 

From  Armel.  VA  INT  Armel  001*  and 
Stonyfork,  PA  181*  radials;  Stonyfork; 
Wellsville,  NY;  to  Buffalo,  NY. 

)-584  (Amended) 

By  removing  the  words  after  "Slate  Run, 
PA;"  and  by  substituting  the  words 
"Williamsport,  PA  to  Broadway,  NJ." 

Issued  in  Washington.  DC.  on  December  15. 
1986. 

Harold  H.  Downey, 

Acting  Manager.  Airspace-Rules  and 

Aeronautial  Information  Division. 

(re  Doc.  86-28846  Filed  12-23-86;  6:45  amj 
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14  CFR  Part  75 

I  Airspace  Docket  No.  86-AWA-5SI 

Atteration  and  EstabNahment  of  Jet 
RoutM—£x|»anded  East  Coaat  Plan 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  alters  the 
descriptions  of  Jet  Routes  f-48  and  J-ao 
and  establishes  new  J-228  and  J-230. 
This  amendment  is  part  of  the  Expanded 
East  Coast  Plan  (EECP).  The  EECFs 
objective  is  to  estabhsh  an  improved  air 
traffic  system  that  is  designed  to  reduce 
delays  for  aircraft  en  route  to  or 
departing  from  termmals  in  the  eastern 
United  States.  The  EECP  is  being 
implemented  in  several  segments  until 
completed 

EFfCCnvE  DATE:  0901  UTC.  February  12. 

1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Stili,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  fnformation 
Division.  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington.  DC  2(B91;  telephone:  (202) 
267-9254. 

SUPPLEMENTARY  INFORMATION: 

History 

On  September  3a  1986.  the  FAA 
proposed  to  amend  Part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  75)  to  alter  the  descriptions  of  Jet 
Routes  J-48.  J-80  and  J-563  and  establish 
new  1-228  (51  FR  34650).  Also,  a 
supplemental  notice  was  published 
proposing  establishment  of  J-230  (51  FR 
34651).  Currently,  east  coast  traffic  flows 
are  saturated  and  compressed  in  the 
New  York  matoopolitan  area  to  the  point 
that  substantial  delays  are  experienced 
daily.  The  FAA  has  developed  an 
Expanded  East  Coast  Plan  (EECP)  to 
alleviate  this  congestion  and  reduce 
delays  to  and  from  terminals  in  the 
eastern  United  States.  These  jets  route 
actions  are  part  of  this  plan.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  the  removal  of  J-563, 
description  changes  to  )-228  which 
involves  changing  the  Linden,  VA,  radial 
irom  242'  to  234'  and  the  Beckley.  WV, 
radial  from  065*  to  070*  and  also 
changing  the  description  of  |-80  by 
adding  East  Texas.  PA,  Uus  amendment 
is  tlie  same  as  that  proposed  in  tiie 
notice.  Section  75.100  of  Part  75  of  the 


Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.68  dated 
January  2, 1986. 

TheRule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  Jet  Routes  J-48  and  J-80 
and  establishes  new  J-228  and  1-230. 
This  amendment  is  part  of  the  Expanded 
East  Coast  Plan  (EECP).  The  EECFs 
objective  is  to  establish  an  improved  air 
traffic  system  that  is  designed  to  reduce 
delays  for  aircraft  en  route  to  or 
departing  from  terminals  in  the  eastern 
United  States.  The  EECP  is  being 
implemented  in  several  segments  until 
completed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 
Adoption  of  the  Amendment 
PART  7S— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  as 
amended  (51  FR  9  and  6103),  is  further 
amended,  as  follows: 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10654;  49  U.&C  \OB{g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
ere  11.69. 

S  75.100    [Amended] 

2.  Section  75.100  is  amended  as 
follows: 

1-18  (Reviawi) 

From  Boston.  MA;  INT  Boston  252*  and 
Carmel,  NY,  044'  radials;  Carmel:  INT  Carmel 
238'  and  Pottstowa  PA.  050'  radials; 
Pottstown:  Westminster.  MD;  Casanova,  VA. 
to  Pulaski,  VA. 


1-228  (New) 

From  Montreal.  Canada:  Plattsburg,  NY; 
Albany.  NY;  Sparta.  NJ:  Broadway,  NJ: 
Lancaster.  PA:  INT  Lancaster  239*  and 
Linden,  VA.  042'  radials:  Linden;  INT  Unden 
234'  and  Beckley.  WV.  070*  radials.  to 
Beckley.  The  airspace  within  Canada  ia 
excluded. 

1-230  (New) 

From  Robbinsville.  NJ;  INT  Robbinsviile 
264*  and  Bellaire.  OH.  090'  radials.  to 
Bellaire. 

1-80  (Amended] 

By  removing  all  the  words  after  "Bellaire, 
OH:"  and  substituting  the  words  "INT 
Bellaire  090*  and  East  Texas,  PA.  240' 
radials;  East  Texas:  Sparta,  NJ;  Barnes,  MA; 
to  Bangor.  ME." 

Issued  in  Washington.  DC.  on  December  17. 
1986. 

Harold  H.  Downey, 

.Acting  Manager.  Airspace-Rules  and 

A  eronautical  Information  Division. 

[re  Doc.  88-28845  Filed  12-23-86:  8:45  am] 

BHJJNO  CODE  4StO-t»-« 


DEPARTMENT  OF  COMMERCE 

Offica  of  ttie  Secretary 

15  CFR  Part  23 

[Docket  No.  6116-6216] 

Use  Of  Penalty  Mail  in  tfie  Location  and 
Recovery  of  Missing  Children, 
Regulations 

AGENCY:  Office  of  the  Secretary. 
Commerce. 

action:  Final  rule. 

summary:  This  Department  of     ^~~~- 
Commerce  regulation  authorizes  the 
Department  of  Commerce,  through  its 
component  organizational  units,  to  use 
penalty  mail  to  aid  in  the  location  and 
recovery  of  missing  children.  The 
regulation  further  provides  procedures 
under  which  penalty  mail  may  be  used 
to  assist  in  the  location  and  recovery  of 
missing  children  in  accordance  with  39 
U.S.C.  3220(a)(2).  (Act  of  Aug.  9. 1985. 
Pub.  L.  99-87,  section  lfa)(l),  99  Stat. 
290),  in  conformance  with  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJjDPJ  preliminary 
guidelines  which  were  published  in  the 
Federal  Register  on  November  8, 1985. 
[50  FR  46622]  pursuant  to  39  U.S.C. 
3220(a)(1). 

EFFECTIVE  DATE:  This  rule  is  efl^ective 
January  23, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  DiGiulian,  Office  of 
Administrative  Services  Management. 
Office  of  Procurement  and 
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Administrative  Services.  U.S. 
Department  of  Commerce.  Room  H6319, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230.  telephone  (202) 
377-0884. 

SUPPLEMENTARY  INFORMATION:  The 
enactment  of  39  U.S.C.  3220  is  indicative 
of  the  increasing  public  concern  with  the 
problem  of  missing  and  exploited 
children.  The  Missmg  Children's 
Assistance  Act  of  1964,  added  as  Title 
IV  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974.  as 
amended  by  the  Comprehensive  Crime 
Control  Act  of  1984  (Pub.  L.  98-^73.  99 
Stat.  1840).  recognized  the  problem  and 
provided  a  Federal  coordination  and 
assistance  role  in  addressing  this 
interstate  problem. 

A  notice  and  comment  period  is  not 
required  for  this  regulation  because  the 
subject  matter  of  the  regulation  pertains 
to  internal  management  procedures 
affecting  only  the  Department  of 
Commerce's  use  of  penalty  mail  in  the 
location  and  recovery  of  missing 
children.  Internal  factors  such  as  the 
Department  of  Commerce's  mail 
management  procedures,  organizational 
structure,  and  the  like  have  been 
primary  considerations  in  drafting  the 
regulation  to  structure  the  most  cost 
effective  implementation  plan.  The  plan 
does  not  directly  affect  the  rights  and 
interests  of  the  general  public.  The  rule 
is  to  be  effective  thirty  days  after 
publication  in  the  Federal  Register. 

Executive  Order  12291 

Since  this  rule  is  related  to  agency 
management,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  E.O. 
12291  and,  accordingly,  is  not  subject  to 
the  requirements  of  that  Order. 

Regulatory  Flexibility  Act 

Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a)  and  604(a]),  no  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

Paperwork  Reduction  Act 

There  are  no  collection  of  information 
requirements  contained  in  this 
regulation  required  for  submission  to  the 
Ofrice  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3504(h). 

List  of  Subjects  in  15  CFR  Part  23 

Administrative  practice  and 
procedure.  Child  welfare.  Missing  and 
exploited  children.  Penalty  mail. 


Accordingly.  Title  15  Code  of  Federal 
Regulations  is  amended  by  adding  Part 
23  to  read  as  follows: 

PART  23— USE  OF  PENALTY  MAIL  IN 
THE  LOCATION  AND  RECOVERY  OF 
MISSING  CHILDREN 

Sec. 

23.1  Purpose. 

23.2  Contact  person. 

23.3  Plan. 

23.4  Cost  and  percentage  estimates. 

23.5  Report  to  the  GfTice  of  Juvenile  Justice 
and  Delinquency  Prevention. 

23.6  Dennitions. 

23.7  Notice  to  Department  of  Commerce 
organizational  units  of  implementation 
and  procedures. 

Authority:  39  U.S.C.  3220(a)(2).  5  U.S.C  301. 

§  23.1    PurpoM. 

These  regulations  are  intended  to 
comply  with  39  U.S.C.  3220(a)(2).  and 
the  Office  of  juvenile  Justice  and 
Delinquency  Prevention  (OJJDP) 
guidelines  (50  FR  46622).  to  assist  in  the 
location  and  recovery  of  missing 
children  through  the  use  of  penalty  mail. 

§  23.2    Contact  person. 

Tim  Coss.  Office  of  Administrative 
Services  Operations,  U.S.  Department  of 
Commerce  (H2063).  14th  and 
Constitution  Ave..  NW..  Washington. 
DC  20230.  Telephone  (202)  377-2108 

§23.3    Plan. 

(a)  The  Department  of  Commerce  will 
supplement  and  expand  the  national 
effort  to  assist  in  the  location  and 
recovery  of  missing  children  through  the 
economical  use  of  missing  children 
information  in  domestic  penalty  mail 
directed  to  the  public  and  Federal 
employees. 

(b)  The  Department  of  Commerce  may 
include,  on  or  inside  authorized  types  of 
penalty  mail,  pictures  and  biographical 
data  related  to  missing  children, 
provided  such  use  is  determined  to  be 
cost  effective.  The  authorized  types  of 
penalty  mail  include: 

(1)  All  envelopes;  and 

(2)  Self-mailer  publications 
(newsletters,  bulletins,  etc.)  with  a  shelf- 
life  of  no  more  than  90  days. 

(c)  The  manner  in  which  pictures  and 
biographical  data  may  be  used  includes: 

(1)  Printing  on  envelopes  at  the  time 
they  are  initially  printed  with  the  United 
States  Postal  Service  (USPS)  required 
postal  code  identification: 

(2)  Printed  inserts  that  are  placed  in 
envelopes  along  with  other  mailing 
material; 

(3)  Stickers  that  are  printed  and 
placed  on  envelopes  prior  to  mailing: 
and 


(4)  Printing  as  part  of  the  content  of 
self-mailers  such  as  bureau  newsletters, 
bulletins,  etc. 

(d)  Missing  children  information  will 
not  be  placed  on  letter-size  envelopes  in 
the  ares  described  as  the  "Penalty 
Indicia  Area,"  "OCR  Read  Area,"  "Bar 
Code  Read  Area."  and  "Return  Address 
Area"  per  Appendix  A  of  the  OJJDP 
guidelines. 

(e)  The  National  Center  for  Missing 
and  Exploited  Children  (National 
Center)  will  be  the  sole  source  from 
which  the  Department  of  Commerce  will 
obtain  the  camera-ready  and  other 
photographic  and  biographical  materials 
for  use  by  organizational  units. 
Photographs  which  were  reasonably 
current  as  of  the  time  of  the  child's 
disappearance  shall  be  the  only 
acceptable  form  of  visual  media  or 
pictorial  likeness  used  on  or  in  penalty 
mail. 

(f)  The  Department  of  Commerce  will 
remove  all  printed  penalty  mail 
envelopes  and  other  materials  from 
circulation  or  other  use  (i.e..  use  or 
destroy)  within  90  days  of  notification 
by  the  National  Center  of  the  need  to 
withdraw  penalty  mail  envelopes  and 
other  materials  related  to  a  particular 
child  from  circulation.  The  Department 
of  Commerce  will  not  include  missing 
children  information  on  blank  pages  or 
covers  of  items  such  as  those  to  be 
included  in  the  Superintendent  of 
Documents'  Sales  Program,  or  to  be 
distributed  to  Depository  Libraries,  as 
such  material  generally  could  not  be 
withdrawn  from  use  within  90  days  of 
notification.  The  National  Center  will  be 
responsible  for  immediately  notifying 
the  Department  Contact  Person,  in 
writing,  of  the  need  to  withdraw  from 
circulation  penalty  mail  envelopes  and 
other  materials  related  to  a  particular 
child. 

(g)  The  Department  of  Commerce  will 
give  priority: 

(1)  To  penalty  mail  that  is  addressed 
to  the  public  for  receipt  in  the  United 
States,  its  territories  and  possessions; 
and 

(2)  To  inter-  and  intra-agency 
publications  and  other  media  that  will 
be  widely  disseminated  to  and  viewed 
by  Federal  employees. 

(h)  All  suggestions  and/or 
recommendations  for  innovative,  cost- 
effective  techniques  should  be 
forwarded  to  the  Department  Contact 
Person.  The  Department  Contact  Person 
shall  conduct  biannual  meetings  of 
departmental  representatives  to  discuss 
the  current  plan  and  recommendations 
for  future  plans. 
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(i)  This  shall  be  the  sole  regulation 
implementing  this  program  for  the 
Department  of  Commerce.    . 

§  23.4    Cost  and  percentage  estimate*. 

It  is  estimated  that  this  program  will 
cost  the  Department  of  Commerce 
$39,530  in  the  fu^t  year.  It  is  the 
Department  of  Commerce's  estimate 
that  9%  of  its  penalty  mail  will  transmit 
missing  children  photographs  and 
information  when  the  program  is  fully 
implemented. 

523.5    Report  to  ttte  Office  of  Juvenile 
Justice  and  Delinquency  Prcventioa 

The  Department  of  Commerce  will 
compile  and  submit  a  consolidated 
report  to  OJJDP,  by  June  30, 1987.  on  its 
experience  in  implementation  of  39 
U.S.C.  3220(a)  (2).  the  OJJDP  guidelines, 
and  the  Department  of  Commerce's 
regulation.  This  report  will  cover  the 
period  from  December  24. 1986.  through 
March  31. 1987,  and  provide  detail  on: 

(a)  The  Department  of  Commerce's 
experience  in  implementation  (including 
problems  encountered),  successful  and/ 
or  innovative  methods  adopted  to  use 
missing  children  photographs  and 
information  on  or  in  penalty  mail,  the 
estimated  number  of  pieces  of  penalty 
mail  containing  such  information,  and 
the  percentage  of  total  penalty  mail 
directed  to  the  public  which  included 
missing  children  information. 

(b)  The  estimated  total  cost  to 
implement  the  program,  with  supporting 
detail,  and 

(c)  Recommendations  for  changes  in 
the  program  to  make  it  more  effective. 

§23.6    Definition*. 

(a)  Operating  units.  Bureaus  and  other 
oi:ganizational  entities  outside  the  Office 
of  the  Secretary  charged  with  carrying 
out  specified  substantive  functions  (i.e.. 
programs). 

(b)  Organizational  units.  The 
organizational  units  within  the 
Department  of  Commerce  are: 
Office  of  the  Secretary 

Bureau  of  Economic  Analysis 
Economic  Development  Administration 
Bureau  of  the  Census 
International  Trade  Administration 
Minority  Business  Development  Agency 
National  Bureau  of  Standards 
National  Oceanic  and  Atmospheric 

Administration 
National  Telecommunications  and 

Information  Administration 
National  Technical  Information  Service 
Patent  and  Trademark  Office 
United  States  Travel  and  Tourism 

Administration 


§23.7    Notice  to  Department  of  Commerce 

organizational  units  of  Implementation  and 
procedures. 

Following  are  roles  and 
responsibilities  for  the  program  within 
the  Department  of  Commerce. 

(a)  The  Department  Contact  Person 
shall: 

(1)  Serve  as  the  Department  of 
Commerce's  sole  representative  for 
ordering  materials,  including  camera- 
ready  negatives,  from  the  National 
Center, 

(2)  Serve  as  the  Department  of 
Commerce's  sole  supplier  of  materials  to 
Operating  Units, 

(3)  Maintain  a  current  list  of  personnel 
within  each  Operating  Unit  who  are 
authorized  to  order  materials, 

(4)  Notify  Operating  Units  whenever 
permission  to  use  information  on  a 
missing  child  has  been  withdrawn, 

(5)  Ensure  that  only  current  missing 
children  materials  are  distributed  to 
Operating  Units,  and  that  only  those 
requests  from  authorized  departmental 
representatives  are  filled, 

(6)  Prepare  all  required  departmental 
reports  on  the  program, 

(7)  Promulgate  any  departmentwide 
operating  instructions  deemed 
appropriate  for  the  program,  and 

(8)  Chair  biannual  meetings  of 
departmental  representatives  to  discuss 
the  program  and  identify  additional 
opportunities  to  use  the  missing  children 
data  with  penalty  mail. 

(b)  The  Head  of  each  Operating  Unit 
(and  for  the  Office  of  the  Secretary,  the 
Director  of  the  Office  of  Administrative 
Services  Operations),  or  his/her 
representative,  shall: 

(1)  Designate  a  single  person  to  act  as 
the  Operating  Unit's  representative  to 
the  Department  for  requesting  and 
controlling  missing  children  materials 
and  receiving  notification  to  withdraw 
materials  from  use  (an  alternative  may 
be  designated  to  act  in  the 
representative's  absence), 

(2)  Provide  the  Department  Contact 
Person  with  the  name,  title,  telephone 
number,  and  room  number  of  the 
Operating  Unit's  representative  for  the 
program  (and  also  for  the  alternate,  if 
one  is  designated),  and  notify  the 
Department  of  changes  when  they  occur, 

(3)  Ensure  that  the  shelf-life  of  printed 
penalty  mail  materials  containing 
missing  children  information  is  limited 
to  a  maximum  of  three  months, 

(4)  Ensure  that  information  on  a  child 
is  not  used  once  permission  has  been 
withdrawn  and  the  shelf-life  for  the 
material  would  keep  the  information 
available  for  greater  than  90  days  after 
the  date  that  permission  to  use  it  was 
withdrawn, 


(5)  Direct  that  the  Operating  Unit 
representative  (or  alternate)  order 
missing  children  information,  as 
appropriate,  only  from  the  Department 
Contact  Person, 

(6)  Comply  with  policies,  procedures, 
and  operating  instructions  issued  by  the 
Department, 

(7)  Maintain  necessary  information  to 
prepare  required  reports  and  submit 
them  in  accordance  with  requirements, 

(8)  Provide  only  current  camera -ready 
and  other  photographic  and  biographical 
materials  to  printers,  including  Siose  at 
the  Administrative  Support  Centers,  and 

(9)  Otherwise  determine  and  control 
the  use  of  missing  children  materials 
and  information  by  the  Operating  Unit. 

(c)  The  Director  of  each 
Administrative  Support  Center,  or  his/ 
her  representatives,  shall: 

(1)  Cooperate  with  serviced  Operating 
Units  to  promote  the  use  of  missing 
children  information  on  penalty  mail. 

(2)  As  directed  by  an  Operating  Unit, 
utilize  camera-ready  and  other 
photographic  and  biographical  material 
provided  by  the  Operating  Unit  in 
preparation  of  material  for  use  with 
penalty  mail,  and 

(3)  Assure  that  any  printing  performed 
or  procured  under  its  direction  is  in 
accordance  with  the  type  of  material 
and  the  manner  of  presentation  as 
prescribed  in  this  regulation. 

Dated:  December  18, 1986. 
Hugh  L  Brennan. 

Director.  Procurement  and  Administrative 
Services. 

[FR  Doc.  86-28913  Filed  12-23-86;  8:45  amj 

BILUNG  COOE  SStO-FB-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docket  No.  9189] 

Detroit  Auto  Dealers  Association,  Inc^ 
et  9\a  Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
agency:  Consent  orders. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  the  Federal 
Trade  Commission  Committee  has 
issued  three  consent  orders  prohibiting, 
among  other  things,  certain  Detroit, 
Mich.-area  Chevrolet,  Chrysler- 
Plymouth  and  Cadillac  associations, 
dealerships  and  dealers  from  conspiring 
to  not  advertise  in  the  classified 
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sections  of  newspapers  or  to  oot 
advertise  vehicle  at  all. 

dates:  Complaint  issued  Dec.  29. 1964. 
Decisions  issued  Dec.  3. 1966.' 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/A-2105,  Richard  B.  Smith. 
Washington.  DC  20580.  (202)  326-2713. 

SUPPLEMENTARY  INFORMATWH:  On 

Wednesday,  Aug.  20. 1986.  there  was 
pubhshed  in  the  Federal  Register,  51  FK 
29660,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Detroit 
Auto  Dealers  Association,  Inc.,  et  al.. 
(Chevrolet),  and  on  Friday,  Sept.  12, 
1966,  there  was  published  in  the  Federal 
Registar.  51  FR  32485,  a  proposed 
consent  agreement  with  analysis  In  the 
Matter  of  Detroit  Auto  Dealers 
Association.  Inc.,  et  al.  (Chrysler- 
Plymouth  and  Cadillac),  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
three  orders  to  cease  and  desist,  as  set 
forth  in  the  proposed  consent 
agreements,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart — 
Coercing  and  Intimidating:  §13.345, 
Competitors;  §13.387,  Members. 
Subpart — Combining  or  Conspiring: 
§  13.384.  Combining  or  conspiring. 
§  13.388,  To  control  allocation  and 
solicitation  of  customers;  §  13.39a  To 
control  employment  practice;  §  13.395. 
To  control  marketing  practices  and 
conditions.  Subpart — Corrective  Actions 
and/or  Requirements:  §13.533, 
Corrective  actions  and/or  requirements; 
§  13.533-45,  Maintain  records; 
§13.533-50,  Maintain  means  of 
communication.  Subpart — Cutting  Off 
Access  To  Customers  and  Market: 
§  13.565.  Interfering  with  advertising 
mediums;  13.570,  Interfering  with 
competitors'  bids  or  price  quotations. 


Subpart— Oin«mlnattng 
AdvTH>enwnU,  Etc.:  §  13.1043, 
Disseminating  advertisements,  etc. 

List  of  SubjecU  in  18  CFR  Part  13 

Advertising.  Motor  vehicles.  Trade 
practices. 

(Sec.  6,  Stat.  721;  15  U.S.C.  46.  Interprets  or 

applies  sec.  S,  38  Stat.  719.  as  amended;  IS 

U.S.C.  45) 

EmUy  H.  Rock, 

Secretary. 

[FR  Doc.  86-28839  Filed  12-23-86;  8:45  am] 
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'  A  Hngte  Complaint  was  issued  against  alt 
respondents.  Three  separate  DecMons  and  Orders 
wttk  the  same  docket  aumber  were  issued 
simultaaaoosiy  agauw(  ••socMtiocis.  dealersliipt, 
and  dealers  for  (1)  Ckevroiet  (2)  Ckrytigr- 
Plymoulh:  sod  (3)  Cadillac  Copies  ot  the  Complaint 
and  the  Decisions  and  Orders  are  availabl*  froa  the 
CommiseioD's  Public  Reference  Branch.  H-13a  Sth 
SI.  A  Pa.  Ave..  NW,  WasMngtoa  DC  20S80. 


ENVIROIMENTAL  PROTECTION 
AGENCY 

21  CFR  Parts  193  and  561 

(OPP-300120A:  Fm.-3131-«] 

Revocation  of  OOT  and  TDE  Food  and 
Feed  Additive  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKNt  Final  rule. 

summary:  This  document  (1]  revokes 
the  food  and  feed  additive  regulations 
for  residues  of  the  insecticide  DDT  [a 
mixture  of  l.l,l-trichloro-2,2-bis(p- 
chlorophenyl)ethane  and  1,1,1-trichloro- 
2-{o-chlorophenyl)-2-(p- 
chIorophenyl)ethane]  and  its 
degradation  products,  TDE  (or  DDD  (1,1- 
dichloro-2,2-bis  (/>-chlorophenyl) 
ethane)]  and  DDE  [l,l-dichloro-2.2-bis 
(p-chlorophenyl)ethylene];  (2)  revokes 
the  feed  additive  regulation  established 
specifically  for  the  residues  of  TDE;  (3) 
lists  the  action  levels  EPA  is 
recommending  to  the  Food  and  Drug 
Administration  (FDA)  to  replace  the 
revoked  food  and  feed  additive 
regulations;  and  (4)  lists  EPA's 
recommendations  to  FDA  regarding 
existing  action  levels  for  certain 
processed  food  and  feed.  This  rule  was 
initiated  by  the  Environmental 
Protection  Agency  to  remove  pesticide 
food  and  feed  additive  regulations  for 
which  related  registered  uses  have  been 
cancelled.  A  related  document, 
appearing  elsevrhere  in  this  issue  of  the 
Federal  Register,  revokes  tolerances  for 
residues  of  DDT,  its  degradation 
products,  TDE  and  DDE,  and  the 
tolerances  specifically  for  residues  of 
TDE. 

EFFECTIVE  DATE  Effective  on  December 
24, 1966. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (OPP- 
300120A],  may  be  submitted  to  the: 
Hearing  Clerk.  Environmental  Protection 
Agency,  Rm.  3708  (A-110).  401  M  St., 
SW.,  Washington.  DC  20460. 


FOR  niRTMBI  MPORMATKMI  CONTACT 

By  mail:  Patricia  Critchlow,  Registration 
Division  (T&-787),  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  Tie,  CM  #2. 1921  fefferson  Davis 
Highway,  Arlington,  VA  (703-557- 
1806). 

SUPPLEMEItTARY  INfORMATtON:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  March  13. 1985  (50  FR  10070), 
which  (1)  proposed  the  revocation  of  the 
food  and  feed  additive  regulations  for 
residues  of  the  insecticide  DDT  and  its 
degradation  products,  TDE  and  DDE; 
and  (2)  proposed  the  revocation  of  the 
feed  additive  regulation  established 
specifically  for  the  residues  of  TDE. 

The  March  13  Federal  Register  notice 
also  listed  the  action  levels  which  ¥PA 
intended  to  recommend  to  the  Food  and 
Drug  Administration  (FDA)  to  replace 
the  food  and  feed  additive  regulations 
once  the  rule  revoking  the  regulations 
was  final.  The  action  levels  would  cover 
unavoidable  residues  which  can 
continue  to  occur  In  the  processed  food 
and  feed  commodities  because  of  the 
persistence  of  DDT,  its  degradation 
products,  and  TDE  in  the  environment. 
The  notice  also  listed  EPA's  intended 
recommendations  to  FDA  regarding 
retention  of  existing  DDT  and  TDE 
action  levels  for  processed  food  and 
feed  commodities  for  which  no  food/ 
feed  additive  regulations  were  originally 
set  and  which  may  contain  residues  of 
the  pesticides  because  of  environmental 
contamination. 

A  number  of  comments  were 
submitted  regarding  the  proposed 
revocation  of  DDT  and  TDE  tolerances 
and  food/feed  additive  regulations. 
These  comments  are  discussed  in  a 
related  document  IOPP-300119A]. 
appearing  elsewhere  in  this  issue  of  the 
Federal  Register,  which  revokes  the 
tolerances  in  40  CFR  Part  180  for 
residues  of  the  insecticide  DDT,  its 
degradation  products  TDE  and  DDE,  and 
the  tolerances  established  specifically 
for  residues  of  TDE. 

Because  of  comments  received 
regarding  the  action  level  of  5  ppm  in 
fresh  and  processed  (smoked,  frozen, 
canned)  fish,  EPA  has  decided  to  make 
no  recommendation  at  this  time 
regarding  the  current  DDT  action  level 
in  fish.  When  EPA  has  accumulated 
more  data  and  studied  the  situation 
thoroughly,  the  Agency  will  reassess  the 
fish  action  level  and  determine  what 
further  action  to  take.  This  matter  is 
discussed  in  more  detail  in  the  related 
Federal  Register  document  (OPP- 
300119A). 

Based  on  the  information  considered 
by  the  Agency  and  discussed  in  detail  in 


Federal  Regiater/Vol.  51.  No.  247  /  Wednesday,  December  24.  1986  /  Rules  and  Regulations    46817 


the  Federal  Register  document  of  March 
13  (50  FR  10070),  which  proposed 
revocation  of  food  and  feed  additive 
regulations  for  DDT  and  its  degradation 
products  TDE  and  DDE.  and  for  TDE, 
the  Agency  is  hereby  revoking  (1)  all 
existing  food/feed  additive  regulations 
in  21  CFR  193.110. 193.120.  and  561.120 
for  DDT  and  its  degradation  products 
TDE  and  DDE;  (2)  the  existing  feed 
additive  regulation  in  21  CFR  561.370 
established  speciHcally  for  residues  of 
TDE;  and  (3)  the  food  additive 
regulation  in  21  CFR  193.450  for 
combined  residues  of  toxaphene  and 
DDT  in  crude  soybean  oil. 

EPA  is  recommending  to  FDA  the 
following  action  levels  for  the  sum  of 
DDT.  TDE,  and  DDE  residues,  expressed 
in  parts  per  million  (ppm),  to  replace  the 
following  food  additive  regulations 
which  are  being  revoked  for  residues  of 
DDT,  DDTs  degradation  products,  and 
TDE; 

Tabl£  1.— Recommended  Action 
Levels 


Table  2— Actkdn  Level  to  Remain  in  Effect 


Commodities 


Hops  (dried) 

Manufactured 

dairy  products . 

Peppermint  oil 

Soytiean  oil 

(crude) 

Spearmint  oil 

Tomato  pomace 

(dried,  for  use 

in  dog  and  cat 

food).„ 


Food  additive 
limitations 

(ppm)  being 
revoked 


DOT 


80 

M.25 
100 

*6 
100 


100 


TDE 


100 


Reconn- 
mertded 
action 
levels 
toxn) 
DDT/TDE/ 
DDE 


(•) 
(') 


0.5 


'  Covered  by  tt>e  0.1  ppm  action  level  rec- 
ommemJed  to  replace  ttie  tolerance  in  tx)ps 
(fresti). 

2  Milk-fat  basis. 

'  Covered  by  the  1.25  ppm  action  level  in 
milk-fat  recommended  to  replace  ttie  toler- 
ance In  milk. 

*  Includes  tfie  food  additive  level  of  6  ppm 
DDT  indicated  in  the  food  additive  regulation 
of  1 2  ppm  for  combined  residues  of  DDT  and 
toxaphene  in  crude  soyt)ean  oil;  see  21  CFR 
193  450  (toxaphene). 

» If  residues  of  TDE  (DDD)  are  also  present, 
the  total  of  both  such  chlorinated  compounds 
shall  not  exceed  100  ppm. 

•  If  residues  of  DDT  are  also  present  the 
total  of  l)oth  such  chlorinated  compounds 
Shan  not  exceed  1 00  ppm. 

EPA  is  recommending  to  FDA 
retention  of  the  following  action  level 
for  the  sum  of  DDT,  TDE.  and  DDE 
residues: 


Convnodtty 


Animal  Ised  (processed).. 


EjUsSfiy  and 

RecomnwrK^ 

•d  Acton 

Leva)  (ppm) 

DDT/TDE/ 

ODE 


05 


The  proposal  to  revoke  these  food/ 
feed  additive  regulations  recommended 
replacement  action  levels  of  0.1  ppm  for 
residues  of  DDT  and  its  degradation 
products  in  dried  hops  and  1.25  ppm  (on 
a  milk-fat  basis)  for  residues  in 
manufactured  dairy  products.  FDA  has 
indicated  that  separate  action  levels  for 
the  processed  products  are  not 
necessary.  Since  the  concentration  of 
residues  is  not  expected  to  result  from 
processing,  the  existing  action  level  for 
residues  in  fresh  fish  and  the 
recommended  replacement  action  levels 
for  residues  in  the  fresh  hops  and  raw 
milk  will  automatically  apply  to  the 
related  processed  products.  Revocation 
of  the  existing  tolerances  in  fresh  hops 
and  raw  milk  and  discussion  of  the 
replacement  action  levels  for  these 
commodities  are  included  in  the  related 
Federal  Register  document  [OPP- 
3001 19A].  As  discussed  above,  the 
Agency  is  not  recommending  the  setting 
of  a  replacement  action  level  for 
processed  fish  at  this  time. 

Any  person  adversely  affected  by  this 
rule  revoking  the  food  and  feed  additive 
regulations  may,  within  30  days  after  the 
date  of  publication  of  this  regulation  in 
the  Federal  Register,  file  written 
objections  with  the  Hearing  Clerk,  at  the 
address  giwen  above.  Such  objections 
submitted  must  specify  the  provisions  of 
the  regulation  deemed  objectionable  and 
the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  supported  by  grounds  legally 
sufficient  to  justify  the  relief  sought. 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget  as 
required  by  Section  3  of  Executive  Order 
12291. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act, 
the  Agency  has  analyzed  the  costs  and 
benefits  of  the  revocation  of  the  food 
and  feed  additive  regulations  for  DDT 
and  TDE.  This  analysis  is  available  for 
public  inspection  in  Rm.  236.  CM  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Executive  Order  12291 

As  explained  in  the  proposal 
published  on  March  13, 1985.  the  Agency 
has  determined,  pursuant  to  the 


requirements  of  Executive  Order  12291, 
that  the  revocation  of  the  food  and  feed 
additive  regulations  in  question  will  not 
cause  adverse  economic  impacts  on 
significant  portions  of  U.S.  enterprises. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibihty  Act  of 
1980  (Pub.  L.  96-354;  94  StaL  1164,  5 
U.S.C.  601  et  seq.)  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  goverrunents,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the  March 
13, 1985  proposal. 

List  of  Subjects  in  21  CFR  Parts  193  and 
561 

Food  additives,  Animal  feeds. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  15, 1986. 
J.A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  193— {AMENDED] 

Therefore,  21  CFR  is  amended  as 
follows: 
1.  In  Part  193:  ' 

a.  The  authority  citation  for  Part  193 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

§193.110    [Removed] 

b.  Section  193.110  is  removed. 

§193.120    [Removed] 

c.  Section  193.120  is  removed. 

d.  Section  193.450  is  revised  to  read  as 
follows: 

§193.450    Toxaphene. 

A  tolerance  of  6  parts  per  million  is 
established  for  residues  of  the 
insecticide  toxaphene  (chlorinated 
camphene  containing  67  to  69  percent 
chlorine)  in  crude  soybean  oil  when 
present  therein  as  a  result  of  the 
apphcation  of  this  insecticide  to  the 
growing  soybean  crop. 

PART  561— {AMENDED] 

2.  In  Part  561: 

a.  The  authority  citation  for  Part  561 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

§561.120    [Removed] 

b.  Section  561.120  is  removeo. 
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§S«1J7Q    [R«movadl 

c.  Section  561.370  is  removed. 
|FR  Doc.  8»-28743  Filed  12-23-86:  8:45  am) 

BnjJNQ  coot  UCO-SO-M 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenua  Service 
26  CFR  Part  1 
(T.D.8116J 

Accelerated  Cost  Recovery  System— 
Retirement-Reptacement-Betterment 
(RRB)  Property 

AOENCV:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  Bnal 
regulations  relating  to  the  cost  recovery 
of  retirement-replacement-betterment 
(RRB)  property  under  the  Accelerated 
Cost  Recovery  System  (ACRS).  Changes 
to  the  applicable  law  made  by  the 
Economic  Recovery  Tax  Act  of  1981 
(ERTA).  are  reflected  in  this  document. 
These  regulations  provide  the  guidance 
necessary  for  compliance  with  the  law. 
DATES:  The  regulations  are  effective  for 
eligible  property  placed  in  service 
before  January  1. 1965. 
FOR  FURTHER  INFORMATION  CONTACT 
Ada  S.  Rousso  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224  (Attention:  CC:LR:T), 
telephone  202-566-3287  (not  a  toll-free 
call). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  16, 1984,  the  Federal 
Register  (49  FR  5940)  published 
proposed  amendments  to  the  Income 
Tax  Regulations  (28  CFR  Part  1)  under 
section  168  of  the  Internal  Revenue 
Code  of  1954  (Code).  The  amendments 
were  proposed  to  confonn  the 
regulations  to  sections  201  and  203  of 
the  Economic  Recovery  Tax  Act  of  1981 
(Pub.  L  97-34;  95  Stat.  203,  221),  sections 
205  and  206  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (Pub.  L.  97- 
248;  96  Stat.  427,  431),  and  section  102  of 
the  Technical  Corrections  Act  of  1982 
(Pub.  L  97-448;  96  Stat.  2367).  The 
Service  received  a  number  of  written 
comments  responding  to  the  notice  of 
proposed  rulemaking.  One  of  those 
comments  responded  to  the  special  rules 
for  retirement-replacement-betterment 
(RRB)  property.  A  public  hearing  was 
held  on  May  21, 1984.  The  Service 
believes  it  is  necessary  to  adopt  (  1.166- 


S(a)  of  the  proposed  amendments 
(relating  to  the  cost  recovery  of  RRB 
property)  at  this  time  in  order  to  provide 
the  public  with  the  guidance  found  in 
that  part  of  the  amendments.  However, 
the  Service  emphasizes  that  the 
unadopted  parts  of  the  proposed 
amendments  are  not  being  withdrawn. 
The  balance  of  the  proposed 
amendments  will  be  adopted  at  a  later 
date.  Accordingly,  after  consideration  of 
the  comments,  those  proposed 
amendments  as  revised  by  this 
document  are  adopted  by  this  Treasury 
decision. 

Summary  of  Comments 

Code  section  168{f)(3)fA)  and 
proposed  S  1.166-5(a)(1)(i)  contain  a 
special  transitional  rule  for  RRB 
replacement  property  placed  in  service 
before  January  1, 1985.  Proposed 
S  1.16&-5(a)(l)({i)  further  provides  that 
the  transitional  rule  does  not  apply  to 
any  taxpayer  who  did  not  use  the  RRB 
method  of  depreciation  under  section 
167  as  of  December  31, 1980.  The 
commentator  wrote  that  denying  the 
transitional  rule  to  such  a  taxpayer  is 
not  supported  by  either  the  statute  or  its 
legislative  history. 

In  repealing  the  RRfi  method  of 
depreciation.  Congress  generally 
intended  that  all  property  placed  in 
service  after  December  31, 1980,  would 
be  subject  to  the  ACRS.  This  special 
transitional  rule  for  RRB  replacement 
property  placed  in  service  before 
January  1, 1985.  was  intended  to  apply 
only  in  the  case  of  property  that  would 
have  been  expensed  had  the  RRB 
method  not  been  repealed.  Allowing 
transitional  relief  to  taxpayers  who  did 
not  use  the  RRB  method  of  depreciation 
prior  to  January  1. 1981.  would  thus 
thwart  Congressional  intent. 
Accordingly,  no  change  has  been  made 
to  §  1.168-5(a)(l)(ii]  in  the  Tmal 
regulations. 

In  addition.  S  1.16e-5(a](4)  of  the 
proposed  regulations  provides  a  rule  for 
the  recovery  of  the  adjusted  basis  of 
RRfi  property  as  of  December  31. 1980. 
That  rule  has  been  clarified  in  the  fmal 
regulations  to  provide  that  if  a  taxpayer 
has  consistently  used  the  RRB  method  of 
depreciation  for  all  periods  after 
February  28, 1913.  the  adjusted  basis  of 
RRB  property  as  of  December  31. 1980.  is 
not  required  to  be  reduced  for 
depreciation  "ustained  prior  to  March  1. 
1913. 

Non-Applicability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 


Regulatory  Impact  Analysis  is  therefore 
not  required. 

Regulatory  Flexibility  Act 

Although  a  notice  of  proposed 
rulemaking  which  solicited  public 
comments  was  issued,  the  Internal 
Revenue  Service  concluded  when  the 
notice  was  issued  that  the  regulations 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  did  not  apply.  Accordingly, 
the  final  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6). 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ada  S.  Rousso  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  on  matters  of  both 
substance  and  style. 

List  of  Subjects  in  28  CFR  1.61-1— 
1.281-4 

Income  taxes.  Taxable  income. 
Deductions.  Exemptions. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Part  1  is 
amended  as  follows: 

PART  1— INCOME  TAX 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *   *   * 
S1.16«-1    (RedM)flnatedas§1.168A-1] 

Par.  2.  Section  1.168-1  is  redesignated 
as  S  1.168A-1.  Section  1.168A-1  as  so 
redesignated  is  amended  as  follows: 

S  1.1MA-1    (Amended! 

1.  Paragraph  (a)  is  amended  by 
removing  "§  1.168-5"  and  "5  1168-2" 
from  the  second  and  third  sentences  and 
inserting  "5  1.168A-5 "  and  "§  1.168A-2", 
respectively,  in  lieu  thereof 

2.  Paragraph  (c)  is  amended  by 
removing  "S  1.168-6"  from  the  last 
sentence  and  inserting  "§  1.168A-6"  in 
lieu  thereof 

f  1.168-2    [RedMignatMt  as  9  1.18SA-2 
and  Amended) 

Par.  3.  Section  1.166-2  is  redesignated 
as  S  1.168A-2.  Section  1.168A-2  as  so 
redesignated  is  amended  by  removing 
"S  1.168-1"  from  the  second  sentence  of 
paragraph  (a)  and  inserting  "§  1.168A-1" 
in  lieu  thereof. 
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§  1.168-3    (Redesignatsd  as  §  1.168A-3) 

Par.  4.  Section  1.168-3  is  redesignated 
as  §  1.168A-3. 

§1.16S-4    |RednitiMtada«$l.i6«A-4] 

Par.  5.  Section  1.166-4  is  redesignated 
as  !  1.168A-4. 

§  1.168-5    (RedMignatcd  as  §  l.ie8A-S 
and  Amended) 

Par.  6.  Section  1.168-5  is  redesignated 
as  §  1.168A-5.  Section  1.188A-5  as  so 
redesignated  is  amended  by  substituting 
"§  1.168A-6"  for  "8  l.l«-8"  in  the  last 
sentence  of  paragraph  (a)  (3). 

§  1.168-6    (Itadssignated  ss  f  1.16aA>4 

and  Amended  ] 

Par  7.  Section  1.168-6  is  redesignated 
as  §  1.168A-6.  Section  1.168A-«a8  so 
redesignated  is  amended  by  substituting 
"§  1.16aA-5  •  for  "5  1.168-5"  wherever  it 
appears. 

§  1.168-7    [Redesignated  as  §  1.168A-7 
and  Amended] 

Par.  8.  Section  1.168-7  is  redesignated 
as  §  1.168A-7  and  amended  by 
substituting  "5  1.168A-5"  for  "5  1^68-5" 
wherever  is  appears. 

Par  9.  Redesignated  sections  1.168A-1 
through  1.168A-7  will  be  added  just 
after  5  1.168(j)-l  and  before  S  1169-1. 

Par.  10.  Section  1.168-5  is  added 
immediately  following  S  1.167(m)-l  to 
read  as  follows: 

§1.168-5    Special  rules. 

(a)  Retirement-repJacement- 
betterment  (RRB)  property^l)  RRB 
replacement  property  placed  iu  vervice 
before  January  1,  WSS.  (i)  Except  as 
provided  in  paragraph  (a){l)(ii)  of  this 
section,  the  recovery  deduction  for  the 
taxable  year  for  retiremenf-replacement- 
betterment  (RRfi)  replacement  property 
(as  defined  in  paragraph  (a)(3)  of  this 
section)  placed  in  service  before  January 
1, 1985,  shall  be  (in  lieu  of  the  amount 
determined  under  section  168(b))  an 
amount  determined  by  applying  to  the 
unadjusted  basis  (as  defined  in  section 
168(d)(1)  and  the  regulations  thereunder) 
of  such  property  the  applicable 
percentage  determined  in  accordance 
with  the  following  table: 
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(ii)  The  provisions  of  paragraph 
(a)(l)(i)  of  this  section  do  not  apply  to 
any  taxpayer  who  did  not  use  5ie  RRB 
method  of  depreciation  under  section 


167  as  of  December  31, 1980.  In  such 
case,  RRB  replacement  property  placed 
in  service  by  the  taxpayer  after 
December  31, 1980,  shall  be  treated  as 
other  5-year  recovery  property  under 
section  166. 

(2)  RRB  replacement  property  placed 
in  service  after  December  31.  1984.  RRB 
replacement  property  placed  in  service 
after  December  31, 1984.  is  treated  as 
other  5-year  recovery  property  under 
section  168. 

(3)  RRB  replacement  pn^erty  defined. 
RRB  replacement  property,  for  purposes 
of  section  168,  means  replacement  track 
material  (including  rail,  ties,  other  track 
material,  and  ballast)  installed  by  a 
railroad  (including  a  railroad  switching 
or  terminal  company)  if — 

(i)  The  replacement  is  made  pursuant 
to  a  scheduled  program  for  replacement. 

(ii)  The  replacement  is  made  pursuant 
to  observations  by  maintenance-of-way 
personnel  of  specific  track  material 
needing  replacement 

(iii)  The  replacement  is  made  pursuant 
to  the  detection  by  a  rail-test  car  of 
specific  track  material  needing 
replacement,  or 

(iv)  The  replacement  is  made  as  a 
result  of  a  casualty. 

Replacements  made  as  a  result  of  a 
casualty  shall  be  RRB  replacement 
property  only  to  the  extent  that  in  the 
case  of  each  casualty,  the  replacement 
cost  with  respect  to  the  replacement 
track  material  exceeds  $50,000. 

(4)  Recovery  of  adjusted  basis  of  RRB 
property  as  of  December  31.  1980.  The 
taxpayer  shall  recover  the  adjusted 
basis  of  RRB  property  (as  defined  in 
section  168(g)(6))  as  of  December  31, 
1980.  over  a  period  of  not  less  than  5 
years  and  not  more  than  50  years,  using 
a  rate  of  recovery  consistent  with  any 
method  described  in  section  167(b). 
including  the  method  described  in 
section  167(b)(2),  switching  to  the 
method  described  in  section  167(b)(3)  at 
a  time  to  maximize  the  deduction.  For 
purposes  of  determining  the  recovery 
allowance  under  this  subparagraph, 
salvage  value  shall  be  disregarded  and. 
in  the  case  of  a  taxpayer  that 
depreciated  RRB  property  placed  in 
service  before  January  1, 1981.  using  the 
RRB  method  consistently  for  aU  periods 
after  February  28. 1913,  the  adjusted 
basis  of  RRB  property  is  the  adjusted 
basis  for  purposes  of  determining  the 
deduction  for  retirements  under  the  RRB 
method,  with  no  adjustiient  for 
depreciation  sustained  prior  to  March  1. 
1913. 

(5)  RRB  property  [which  is  not  RRB 
replacement  property  placed  in  service 
after  December  31,  198a  Property) 
placed  in  service  by  the  taxpayer  afier 


December  31. 198a  which  is  not  RRB 
replacement  property  and  which,  under 
the  taxpayer's  method  of  depreciation 
as  of  December  31, 1980,  would  have 
been  depreciated  by  the  taxpayer  under 
the  RRB  method,  is  treated  as  other 
property  under  section  168. 
(b)-(0  [Reserved], 

Lawrence  B.  Gibbs. 

Commissioner  ofhttemal  Revenue. 

Approved:  December  5. 1988. 
|.  Rogar  MmIz, 

Assistant  Secretary  of  the  Treasury. 

(PR  Doc.  88-28834  Filed  12-23-86;  8:45  am) 

BILUNG  CODE  4«3»-«1^ 


26  CFR  Parts  1  and  602 

[T.D.8117) 

Deposit  Of  Estimated  Income  Tax  by 
Certain  Private  Foundations  and  Tax- 
Exempt  Organizations 

AOENCV:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 

summary:  This  document  provides 
temporary  regulations  that  revise  the 
Federal  tax  deposit  regulations  relating 
to  corporate  estimated  income  tax  to 
make  them  applicable  to  quarterly 
payments  required  by  the  Tax  Reform 
Act  of  1986  of  unrelated  business 
income  tax  imposed  upon  certain  tax- 
exempt  organizations  and  the  net 
investment  income  excise  tax  imposed 
upon  certain  fHivate  foundations.  These 
amendments  affect  certain  tax-exempt 
organizations  which  have  income 
subject  to  the  tax  upon  unrelated 
business  income  imposed  by  section  511 
and  certain  private  foundations  subject 
to  the  net  investment  income  excise  tax 
imposed  by  section  4940.  The  text  of  the 
temporary  regulations  set  forth  in  this 
document  serves  as  the  comment 
document  for  the  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

DATES:  These  amendments  are 
applicable  for  taxable  years  beginning 
after  December  31. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Tolleris  of  the  Legislative  and 
Regulations  Division,  Office  of  the  Chief 
Counsel  Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW.,  Washington, 
DC  20224  (Attention:  CC:LR:T),  (202- 
566-3590,  not  a  toll-free  number). 
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SUPPLEMENTARY  INFOmNATKNl: 
Background 

This  document  contains  temporary 
regulations  regarding  deposits  under 
section  e302(c)  of  the  Internal  Revenue 
Code  of  1986  of  tax  upon  net  investment 
income  and  unrelated  business  income 
of  certain  private  foundations  and  tax- 
exempt  organizations.  Since  section 
1542  of  the  Tax  Reform  Act  of  1986 
revises  the  rules  for  payments  of  such 
taxes  effective  for  taxable  years 
beginning  after  December  31. 1986,  there 
is  a  need  for  immediate  guidance 
relating  to  the  manner  and  time  for 
making  these  payments  so  private 
foundations  and  tax-exempt 
organizations  can  comply  with  the 
revisions  made  by  the  Tax  Reform  Act 
of  1986.  These  regulations  will  remain  in 
effect  until  superseded  by  final 
regulations  on  this  subject. 

Explanation  of  Provisions 

Prior  to  the  enactment  of  the  Tax 
Reform  Act  of  1986,  tax-exempt 
organizations  were  required  to  pay  the 
tax  imposed  by  section  511  upon  their 
unrelated  business  income,  and  some 
private  foundations  were  required  to 
pay  the  excise  tax  imposed  by  section 
4940  upon  their  net  investment  income, 
annually  with  their  returns.  Section  1542 
of  the  Tax  Reform  Act  of  1986  provides 
that  private  foundations  and  tax-exempt 
organizations  must  make  quarterly 
estimated  payments  of  the  tax  on  net 
investment  income  or  of  the  tax  on 
unrelated  business  income,  respectively, 
under  the  same  rules  that  currently 
require  quarterly  estimated  payments  of 
corporate  income  taxes. 

This  Treasury  decision  provides  that 
private  foundations  and  tax-exempt 
organizations  shall  pay  their  quarterly 
estimated  taxes  in  the  same  manner  and 
time  as  corporations  pay  their  quarterly 
estimated  taxes  by  making  a  deposit  of 
their  quarterly  taxes  through  the  Federal 
Tax  Deposit  (FTD)  system  by  the  due 
dates  for  paying  estimated  taxes. 

Nonapplicability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  regulatory 
impact  analysis  therefore  is  not 
required. 

Regulatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 


Paperwork  Reduction  Act 

The  Collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
O^ice  of  Management  and  Budget 
(OMB]  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  The  requirements 
have  been  approved  by  OMB  under 
control  number  1545-0257. 

Drafting  Information 

The  principal  author  of  this  regulatory 
amendment  is  John  A.  Tolleris  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.6302-1—1.6302-2 

Income  taxes.  Administration  and 
procedure.  Tax  depositaries. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  1  and  602 
are  amended  as  follows: 

PART  1— (AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.*  *   *  Section 
1.6302-1  also  issued  under  28  U.S.C.  6302  (c).' 

•    • 

Par  2.  New  §  1.6302-lT  is  added 
immediately  after  %  1.6302-1  to  read  as 
follows: 

§1.6302-1T    lise  ot  Government 
depositaries  in  connection  witii  corporation 
income  and  estimated  Income  taxes  and 
certain  taxes  of  tax-exempt  organizations 
(temporary). 

(a)  Requirement.  A  corporation  (and. 
for  taxable  years  beginning  after 
December  31. 1986,  any  organization 
subject  to  the  tax  imposed  by  section 
511.  and  any  private  foundation  subject 
to  the  tax  imposed  by  section  4940}  shall 
deposit  with  an  authorized  depositary  of 
Federal  taxes  all  payments  of  tax 
imposed  by  chapter  1  of  the  Code  (or 
treated  as  so  imposed  by  section  6154 
(h)).  including  any  payments  of 
estimated  tax,  on  or  before  the  date 
otherwise  prescribed  for  paying  such 
tax.  This  paragraph  does  not  apply  to  a 
foreign  corporation  or  entity  which  has 


no  office  or  place  of  business  in  the 
United  States. 

(b)  Cross-references.  For  certain  rules 
regarding  the  depositary  forms  to  be 
used  and  their  procurement  see 
paragraphs  (b)  and  (c)  of  §  1.6302-1.  For 
provisions  relating  to  the  penalty  for 
failure  to  make  a  deposit  within  the 
prescribed  time  see  S  301.6656-1  of  this 
chapter  (Regulations  on  Procedure  and 
Administration). 

PART  602— (AMENDED] 

Par.  3.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

§602.101    (Amended] 

Par.  4.  Section  602.101  (c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  "§  6302-1 .  .  .  1545-0257". 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved:  December  17. 1986. 
|.  Roger  Meniz, 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  86-28935  Filed  12-23-86:  8:45  am] 
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26  CFR  Parts  1  and  602 

[T.D.8113] 

Withholding  Upon  Dispositions  of  U.S. 
Real  Property  Interests  by  Foreign 
Persons 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
Income  Tax  Regulations  relating  to  the 
withholding  that  is  required  upon  the 
disposition  of  a  U.S.  real  property 
interest  by  a  foreign  person.  These 
regulations  are  necessary  to  provide  the 
public  with  guidance  with  respect  to  the 
withholding  requirements  of  section 
1445  of  the  Infernal  Revenue  Code  of 
1954,  as  added  by  the  Tax  Reform  Act  of 
1984.  These  regulations  affect 
purchasers  of  U.S.  real  property 
interest^  and  entities  with  foreign 
interest-holders  that  dispose  of  U.S.  real 
property  interests.  It  also  contains 
amendments  to  Income  Tax  Regulations 
relating  to  substantive  income  tax 
liability  on  such  a  disposition. 

DATES:  The  regulations  are  effective 
with  respect  to  dispositions  of  U.S.  real 
property  interests  after  January  23, 1987. 
However,  if  a  person  who  is  treated  as  a 
withholding  agent  under  \  1.1445-8T  of 
the  Temporary  Regulations  exercises  the 
option  to  apply  such  regulations  to  a 
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distribution  prior  to  the  general  30  day 
effective  date,  then,  solely  for  purpoees 
of  applying  S  1.1445-8T,  this  regulaUon 
may  be  applied  on  the  date  S  1.1445-aT 
is  applied  with  respect  to  that 
distribution. 

FOR  njRTHER  INFORMATION  CONTACT 
Jeffrey  Dorfman  of  the  Office  of 
Associate  Chief  Counsel  (International] 
within  the  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NfW.,  Washington 
DC  20224  (Attn:  CC:INTLBr5); 
Telephone  202-566-3407  (not  a  toll-free 
caU). 

SUPPLEMENTARY  INFORMATION! 
Background 

Sectien  1445  was  added  to  the 
Internal  Revenue  Code  by  section  129  of 
the  Tax  Reform  Act  of  1984.  Technical 
corrections  were  made  by  sections 
311(b)(4)  and  1810(f)  of  the  Tax  Reform 
Act  of  1986.  On  December  31, 1984, 
proposed  additions  to  the  Income  Tax 
Regulations  (28  CFR  Part  1)  under 
section  1445  were  published  in  the 
Federal  Register  (49  FR  50739)  by  cross- 
reference  to  Temporary  Income  Tax 
Regulations  (26  CFR  Part  la)  pubhshed 
the  same  day  (49  FR  50667).  A  public 
hearing  concerning  the  proposed 
regulations  was  held  on  lanaary  17, 
1986.  After  consideration  of  all  the 
comments  received,  those  regulations 
are  revised  and  adopted  by  this 
Treasury  Decision. 

Regulations  published  under  section 
897  of  the  Internal  Revenue  Code  were 
adopted  by  Treasury  Decision  7999  (40 
FR  50689).  This  Treasury  Decision 
amends  those  regulations. 
Explanation  of  Provisions 

Amendments  to  5§  1.897-l(cM2)(iii). 
1.897-l(d)(2)(i).  1.897-l(n).  1.897- 
2(b){2Mv].  1.897-2(c){4)(ii).  1.8e7-2(c)  (5). 
1.897-2(g)(3],  1.897-3(a),  and  1.897- 
3(c)(4)  of  the  Income  Tax  Regulations. 

Section  1.897-T(c)(2)(iii)  has  been 
clarified  to  indicate  that  the  rule  therein 
stated  applies  to  regularly  traded 
interests  (not  to  only  stodc). 

With  respect  to  production  pajrments, 
5  1.897-l(rf)(2Ki)  provides  that  an 
interest  in  production  pa3,rments 
described  in  section  636  does  not 
generally  constitute  an  interest  in  real 
property  other  than  solely  as  a  creditor. 
However,  a  right  to  production 
payments  shall  constitute  an  interest  in 
real  property  other  than  solely  as  a 
creditor  if  it  conveys  a  right  to  share  in 
the  appreciation  in  value  of.  or  in  the 
gross  or  net  proceeds  or  profits 
generated  by.  the  mineral  property. 
Thus,  the  right  to  typical  bank-type 
production  payments  is  treated  as  an 
interest  in  real  property  other  than 


solely  as  a  creditor  because  it  is  an 
interest  in  proceeds  or  profits,  even 
though  the  production  payment  holder 
may  have  no  right  to  share  in  the 
appreciHtioB  in  value  of  the  mineral 
property.  Accordingly,  9  1.897-i(dK2){i) 
has  been  amended. 

In  response  to  public  comment,  the 
definition  of  "regularly  traded" 
contained  in  S  1.897-l{n)  has  been 
amended.  The  amendment  provides  that 
stock  of  a  corporation  which  is 
described  in  section  851{aKlJ  of  the 
Internal  Revenue  Code  (certain  mutual 
funds  and  unit  investment  trusts)  and 
units  of  a  unit  investment  trust 
registered  under  the  Investaient 
Company  Act  of  1940,  (15  U.S.C.  80  a-1 
to  80  b-2),  shaU  be  treated  as  stock  of  a 
corporation  which  is  regularly  traded  on 
an  established  securities  market.  The 
rationale  for  this  change  is  that  trading 
of  interests  in  certain  entities  that  are 
mutual  funds  (whether  open  end  or 
closed  end  funds),  unit  investment 
trusts,  or  other  investment  vehicles 
described  in  section  851(a)fl)  is 
sufficiently  analogous  to  the  trading  of 
corporate  stock  on  an  estabhshed 
securities  market  to  warrant  identical 
treatment. 

The  definition  of  "regularly  traded" 
contained  in  §  1.897-l(n)  has  also  been 
clarified  with  respect  to  interests  that 
are  traded  in  bearer  form  on  a  foreign 
securities  market.  The  rule  provides  that 
interests  in  a  domestic  entity  that  are 
traded  on  a  foreign  exchange  shall  not 
be  considered  to  be  regularly  traded  on 
an  established  securities  market  unless 
such  interests  are  traded  in  registered 
form  and  are  registered  pursuant  to  the 
provisions  of  the  Seciuities  Exchange 
Act  of  1934  (see.  15  U.S.C.  78).  The 
reason  for  this  change  is  that  the  Service 
cannot  determine  whether  shares  are 
regularly  traded  on  a  foreign  exchange  if 
they  are  traded  in  bearer  form. 

Section  1.897-2(b)(2)(v)  has  been 
substantially  amended  because  its 
application  was  inconsistent  with 
S§  1.897-2(g)(lKii)(A)  and  9  1.807- 
2(g)(2}{ii).  Thus.  9  1.897-2(b)(2)(v)  now 
provides  a  reference  to  §5  1.897- 
2(g)(lHii){A)  and  §  1.897-2(g)(2)(ii)  with 
respect  to  the  effect  on  interest  holders 
of  reliance  on  a  statement  issued  by  a 
corporation  that  made  a  determination 
as  to  whether  it  was  a  U.S.  real  property 
holding  corporation  under  the  provisions 
of  9  1.897-2(b). 

Typographical  errors  have  been 
corrected  in  95  1.897-2(c)(4)(ii).  1.897- 
2(c)(5).  1.897-2(gJ(3).  1.897-3(8).  and 
1.897-30c)t4}. 


AmendmenU  to  §  lJI97-2(h)  afOie 
Income  Tax  Regulations 

Section  1.897-2(h)(l)(i)  provides  that  a 
domestic  corporation,  any  interest  in 
which  is  known  by  the  corporation  to  be 
held  by  a  foreign  person,  auist 
determine  whether  it  is  a  U.S.  real 
property  holding  corporation  in 
accordance  with  the  rules  of  that 
section.  Section  1.807-2(h)(lMii)  of  the 
regulations  provides  that  a  domestic 
corporatioa  any  interest  in  which  is 
known  to  be  held  by  a  foreign  person, 
that  determines  it  is  not  a  U.S.  real 
property  holding  corporation  on  each  of 
the  applicable  determination  dates  in  a 
given  taxable  year  mast  attach  a 
statement  to  its  income  tax  return, 
informing  the  Service  that  it  is  not  a  U.S. 
real  property  holding  corporation. 
Section  1.807-2(i)(2)  provides  that  witii 
respect  to  taxable  years  ending  after 
June  18. 1980,  for  which  a  return  was 
filed  before  January  30, 1965,  the 
statement  required  to  be  filed  by 
paragraph  (h){l)(ii)  of  this  section  must 
be  separately  delivered  to  the  Internal 
Revenue  Service  office  where  the 
corporation  filed  its  most  recent  income 
tax  return  no  later  than  April  1, 1985. 

Commentators  have  raised  two 
problems  with  respect  to  these 
regulations.  First,  no  method  is  provided 
for  corporations  that  have  failed  to 
provide  statements  required  under 
9  1.897-2(h)(l)(u)  to  remedy  this  failure. 
Second,  the  regulations  may  be  unclear 
with  respect  to  whether  a  corporation 
that  failed  to  file  the  required  statement 
with  respect  to  taxable  years  ending 
after  June  18. 1980,  for  which  a  return 
was  filed  before  January  30, 1985,  can 
file  statements  with  respect  to 
subsequent  years. 

In  view  of  these  problems,  the 
regulations  under  9  1.897-2(11)  have  been 
revised.  Section  1.897-2(h)(l)  now 
requires  a  domestic  corporation  to 
provide  notice  (regarding  whether  such 
corporation  is  or  has  been  a  U.S.  real 
property  holding  corporation)  to  a 
foreign  interest  holder  within  a 
reasonable  period  after  receipt  of  an 
inquiry  by  such  foreign  interest  bolder. 
Annual  filing  of  a  notice  with  the 
Service  is  no  longer  required.  However, 
in  order  for  the  statement  provided  to 
the  foreign  interest  holder  to  be  valid, 
the  corporation  must  deliver  notice  to 
the  Service  (as  provided  m  9  1.897- 
2(h)(2))  on  or  before  the  30th  day  after 
the  statement  is  mailed  to  the  interest 
holder  that  requested  it.  As  in  the  prior 
regulations,  the  requirements  of  9  1.897- 
2(h)  are  not  applicable  to  domestically 
contralled  real  estate  investment  trusts 
and  to  corporations  in  which  any  class 
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of  stock  is  regularly  traded  on  an 
established  securities  market.  Section 
1.897-2(h)(4)  provides  that  a  corporation, 
any  interest  in  which  is  known  to  be 
held  by  a  foreign  person,  which 
determines  that  it  is  not  a  U.S.  real 
property  holding  corporation  on  each  of 
the  applicable  determination  dates  in  a 
given  taxable  year  may  voluntarily 
attach  to  its  income  tax  return  for  that 
year  a  statement  informing  the  Service 
of  its  determination.  The  transition  rules 
in  §  1.897-2(i)  have  also  been  amended. 

Section  1.1445-1:    General  Rules 

Commentators  suggested  that  the 
Service  clarify  the  amount  subject  to 
withholding  with  respect  to  joint 
transferors.  Accordingly,  5  1.1445- 
1(b)(2)  provides  that  the  amount  subject 
to  withholding  in  the  case  of  a  joint 
transfer  of  a  U.S.  real  property  interest 
by  one  or  more  foreign  persons  and  one 
or  more  non-foreign  persons  shall  be 
determined  by  allocating  the  amount 
realized  based  upon  the  capital 
contribution  of  each  transferor  with 
respect  to  the  property  and  by 
aggregating  the  amounts  allocated  to 
foreign  persons.  A  special  rule,  which 
overrides  the  general  rule,  has  been 
provided  for  joint  transferors  that  are 
husband  and  wife.  Where  a  husband 
and  wife  are  joint  transferors  their  total 
capital  contribution  is  aggregated  and 
each  is  deemed  to  have  contributed  50 
percent  of  the  aggregated  amount. 
Section  1.1445-l(f)(3)(iv)  provides  rules 
regarding  the  crediting  of  amounts 
withheld  among  joint  foreign 
transferors. 

In  response  to  pubHc  comment,  rules 
have  been  provided  governing 
withholding  with  respect  to  options  to 
acquire  a  U.S.  real  property  interest. 
These  rules  are  contained  in  §  1.1445- 
1(b)(3). 

Section  1.1445-l(c)(l)  provides  the 
general  rule  regarding  reporting  and 
paying  over  withheld  amounts.  In 
response  to  several  comments,  the  time 
period  for  reporting  and  paying  over 
withheld  amounts  has  been  extended 
from  10  days  to  20  days. 

Section  1.1445-l(c)(2)  provides  rules 
concerning  delayed  reporting  and 
payment  pending  application  for  a 
withholding  certificate.  The  regulations 
have  been  modified  in  the  following 
manner  in  response  to  public  comment. 

(1)  To  address  concerns  that  the  terms 
of  a  sale  can  change  significantly  within 
30  days  prior  to  a  transfer  of  a  U.S.  real 
property  interest,  the  regulations  no 
longer  require  that  an  application  be 
submitted  to  the  Service  at  least  30  days 
prior  to  the  transfer.  Under  S  11445- 
l(c)(2)(i)(A),  an  application  need  only  be 
submitted  on  the  day  of  or  any  time 


prior  to  the  transfer  for  delayed 
reporting  and  payment  to  apply. 

(2)  With  re8f>ect  to  reporting  and 
paying  over  withheld  amounts  pending  a 
determination  by  the  Service  on  an 
application  for  a  withholding  certiHcate. 
the  regulation  draws  a  distinction 
regarding  applications  submitted  by  a 
transferee  of  a  U.S.  real  property 
interest  and  applications  submitted  by  a 
transferor.  Where  the  applicant  is  a 
transferee,  the  transferee  must  report 
and  pay  over  withheld  amounts  (or  a 
lesser  amount  as  determined  by  the 
Service)  by  the  20th  day  following  the 
Service's  fmal  determination  (defined  as 
the  day  the  withholding  certificate  or 
notice  of  denial  is  mailed  to  the 
transferee).  An  applicant  that  is  a 
transferor  of  a  U.S.  real  property  interest 
must  provide  notice  to  a  transferee  prior 
to  the  transfer  that  an  application  for  a 
withholding  certificate  has  been 
submitted  to  the  Service.  While  the 
transferee  must  still  withhold  10  percent 
of  the  amount  realized  on  the  transfer, 
the  transferee  need  not  report  and  pay 
over  such  amount  (or  a  lesser  amount 
determined  by  the  Service)  until  the  20th 
day  after  the  Service's  fmal 
determination.  For  this  purpose,  the 
definition  of  the  Service's  "final 
determination"  is  the  day  upon  which  a 
copy  of  the  withholding  certificate  or 
notice  of  denial  issued  by  the  Service  is 
mailed. 

Une  commentator  suggested  that  an 
appeal  procedure  be  available  if  an 
application  for  reduced  withholding  is 
rejected.  This  suggestion  was  not 
adopted  because  it  is  not  mandated  by 
section  1445  and  would  impose  an 
undue  administrative  burden  on  the 
Service.  Several  commentators 
suggested  that  the  anti-abuse  rule  of 
S  1.1445-lT(c)(2)(iii)  of  the  Temporary 
Regulations  be  eliminated.  This  was 
rejected  because  the  rule  is  a  needed 
safeguard  against  abusive  delays  in 
complying  with  section  1445(a). 

Contents  of  Forms  8288  and  8288- A 
(§1.1445-l(d)) 

Several  comments  were  received 
regarding  Forms  8288  and  8288A.  The 
first  comment  suggested  the  elimination 
of  the  requirement  that  the  name  of  the 
transferor  be  identified.  This  was 
rejected  because  the  Service  must  know 
the  identity  of  transferors  in  order  to 
properly  credit  amounts  withheld 
against  tax  liability  arising  from  the 
transfer.  The  second  comment  suggested 
that  an  individual  transferor  or 
transferee  be  able  to  provide  a  mailing 
address  rather  than  a  home  address. 
This  suggestion  was  adopted  in  part. 
The  regulations  now  provide  that,  in 


addition  to  a  home  address,  the 
transferor  may  specify  a  mailing  address 
to  which  the  stamped  copy  of  the  Form 
828&-A  is  to  be  sent.  A  third  suggestion 
was  that  the  requirement  that  the 
"nature  of  an  improvement"  be  reported 
on  Forms  8288  and  8288A  be  deleted. 
We  have  responded  to  this  suggestion 
by  requiring  that  the  nature  of  only 
substantial  improvements  be  reported 
on  Forms  8288  and  8288A.  Finally,  it  was 
suggested  that  the  regulations  delete 
§1.1445-l(d)(l)(vii)  which  authorizes 
Forms  8288  and  8288A  to  include  "such 
other  information  as  the  Commissioner 
may  require."  This  was  rejected  because 
the  Service  may  need  flexibility  in  the 
future  with  respect  to  obtaining  other 
information  that  may  be  needed  to 
administer  section  1445. 

Penalties  and  Interest  Imposed  on 
Transferee  (§  1.1445-l(e)) 

Section  1.1445-l{e)  has  been 
expanded  to  clarify  the  liability  under 
section  1461  of  transferees  who  fail  to 
withhold  and  pay  over  tax  under  section 
1445,  and  to  coordinate  that  liability 
with  the  transferor's  tax  liability.  New 
§  1.1445-5(e)(3)  clarifies  that  pursuant  to 
section  1463  the  liability  for  tax  and 
penalties  generally  terminates  when  the 
transferor's  liability  with  respect  to  the 
transfer  has  been  satisfied.  The 
transferee  must  provide  sufficient 
information  to  enable  the  Service  to 
determine  that  the  transferor's  liability 
has  been  satisfied. 

Section  1.1445-l(e)(3)  also  clarifies 
that  interest  is  due  from  and  payable  by 
the  transferee,  under  section  6601  and 
the  regulations  thereunder,  on  the 
amount  of  the  withholding  tax  that 
should  have  been,  but  was  not,  timely 
withheld  and  paid  over  by  the 
transferee.  Liability  for  interest  for 
failure  to  withhold  and  pay  over  tax  is 
not  excused  by  a  subsequent  payment  of 
tax  by  the  transferor,  since  the 
transferee's  liability  to  withhold  and  pay 
over  tax  is  not  dependent  on  the 
transferor's  actual  tax  liability. 
However,  the  regulations  provide  that  if 
the  transferor's  tax  liability  is  in  fact 
paid  (or  established  to  be  zero)  then  the 
transferee's  liability  will  also  be  deemed 
to  have  been  satisfied  as  of  that  date. 
Thus,  the  transferee  will  be  held  liable 
for  the  payment  of  interest  with  respect 
to  the  period  between  the  date  on  which 
the  transferee  was  required  to  pay  over 
tax  under  section  1445  and  the  date  on 
which  that  liability  is  deemed  to  be 
satisfied  by  reason  of  the  transferor's 
payment  of  tax. 
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Effect  of  Withholding  on  Transferor 
(§1.1445-1(0) 

Section  1.1445-l(f)  requires  a  stamped 
copy  of  Form  8288A  to  be  attached  to  a 
transferor's  return  in  order  to  claim 
credit  for  withheld  taxes.  One 
commentator  raised  an  issue  concerning 
the  effect  of  the  failure  of  the  transferee 
to  remit  withheld  funds  to  the  Service 
with  the  result  that  the  transferor  would 
never  receive  a  stamped  copy  of  Form 
8288A.  To  address  this  concern, 
S  1.1445-l(f)  now  provides  that  if  a 
stamped  copy  of  Form  8288A  is  not 
received  by  the  transferor,  the  transferor 
may  establish  the  amount  of  tax 
withheld  by  the  transferee  by  attaching 
to  its  return  substantial  evidence  [e.g., 
closing  documents)  of  such  amount. 

Finally,  one  commentator  suggested 
that  a  foreign  person  should  not  be 
required  to  file  a  return  if  withholding 
under  section  1445  fully  satisfies  any 
substantive  tax  liability.  This  was 
rejected.  Withholding  under  section  1445 
is  not  a  substantive  tax  and  taxpayers 
must  file  a  return  to  establish  their 
correct  liability. 

Definitions  (§  1.1445-l(g)) 

With  respect  to  the  definition  of 
amount  realized,  commentators 
suggested  that.  (1)  it  should  be  made 
clear  that  "cash  paid  or  to  be  paid" 
includes  only  principal  and  not  interest 
(stated  or  unstated)  or  original  issue 
discount,  and  (2)  the  normal  expenses  of 
sale  should  be  taken  into  account.  While 
the  former  suggestion  was  adopted,  the 
latter  was  not  on  the  basis  that  the 
statutory  language  of  section  1445(a)  did 
not  allow  this  result. 

A  clarification  was  also  made  in  the 
definition  of  "date  of  transfer"  to 
indicate  that  payments  made  pursuant 
to  a  "contract  for  deed"  constitute 
payments  of  consideration. 

Section  1.1445-2    Situations  Where  No 
Withholding  Required;  Transferor  Not  a 
Foreign  Person  (§  1. 1445-2  (bJJ 

Section  1.1445-2(b)(l)  provides  that  a 
transferee  may  employ  "other  means" 
(rather  than  a  certification  of  non- 
foreign  status)  to  determine  the  non- 
foreign  status  of  the  transferor.  One 
commentator  suggested  that,  because 
the  transferee  may  employ  "other 
means."  a  transferee  would  not  be 
considered  a  person  "required"  to 
deduct  and  withhold  tax  under  section 
1461  in  the  event  such  transferee  refused 
to  employ  "other  means"  and  demanded 
a  withholding  certificate.  In  response  to 
this  comment  the  rules  under  S§  1.1445- 
2(b)(1)  and  1.1445-5(b)(3)  have  been 
clarified  to  indicate  that  a  transferee 


need  not  employ  "other  means"  to  fall 
within  the  ambit  of  section  1461. 

Section  1.1445-2(b)(2)(ii)  requires  a 
foreign  corporation  that  made  a  section 
807(i)  election  to  attach  a  copy  of  the 
acknowledgement  to  the  certification  of 
non-foreign  status.  A  commentator 
suggested  that  this  requirement  be 
replaced  with  one  requiring  that  a 
transferee  provide  only  a  sworn 
statement  that  a  section  897(i)  election 
has  been  filed.  This  comment  was 
rejected  because  the  copy  of  the 
acknowledgement  provides  assurance 
that  the  section  897(i)  election  has,  in 
fact,  been  filed  with  the  Service.  In 
addition,  the  regulations  have  been 
clarified  to  indicate  that  the 
acknowledgement  provided  by  the 
Service  must  state  that  the  information 
required  by  S  1. 897-3  has  been 
determined  to  be  complete. 

One  commentator  suggested  that 
withholding  resulting  from  a  belated 
notice  of  false  certification  under 
§1.1445-2T(b)(4)(iv)  of  the  Temporary 
Regulations  not  be  made  with  respect  to 
an  unrelated  party  that  has  become  a 
holder  in  due  course  of  a  transferee's 
obligation.  This  suggestion  has  been 
adopted  by  indicating  in  J  1.1445- 
2(b)(4)(iv)  that  withholding  is  to  take 
place  only  with  respect  to  amounts  to  be 
paid  to  the  transferor. 

Transferred  Property  Not  a  U.S.  Real 
Property  Interest  (§  1.1445-2(c)) 

Section  1.1445-2{c}(2)  concerns 
interests  in  publicly  traded  corporations. 
In  response  to  public  comment,  rules 
have  been  adopted  that  allow  certain 
dispositions  to  fall  within  the  publicly 
traded  exception  where  the  disposition 
is  incident  to  a  public  offering  of  stock. 

Section  1.1445-2(c){2)  provides  that 
the  publicly  traded  exception  does  not 
apply  to  the  acquisition  from  a  single 
transferor  (or  related  transferors)  in  a 
single  transaction  (or  related 
transactions)  of  an  interest  described  in 
S  1.897-l(c)(2)(iii)(B)  or  of  similar 
interests  in  publicly  traded  partnerships 
or  trusts.  A  commentator  suggested  that 
the  rule  was  unclear  in  its  application  to 
a  single  transferee's  acquisition  of  a 
number  of  interests,  no  one  of  which 
alone  would  be  considered  an  interest 
described  in  S  1.897-l(c)(2){iii)(B),  from 
several  transferors.  This  is  clarified  by 
indicating  that  the  term  "related"  is 
defined  pursuant  to  S  1.897-l(i).  If  the 
transferors  are  not  related,  a  transferee 
would  not  aggregate  the  interests 
acquired  in  determining  whether  the  5 
percent  threshold  of  S  1.897- 
l{c)(2)(iiij(B)  was  exceeded. 

The  reference  in  §  1.1445-2T(c)(93)  of 
the  Temporary  Regulations  to  the  notice 
requirement  of  S  1.897-2(h](l}(iiJ 


required  that  a  domestic  corporation  file 
timely  notices  of  non-U.S.  real  propery 
holding  corporation  status  with  the 
Service  as  a  condition  precedent  to 
providing  a  transferor  with  a 
certification  that  an  interest  in  the 
corporation  is  not  a  U.S.  real  propery 
interest.  A  commentator  indicated  that  if 
a  domestic  corporation  failed  to  file 
timely  notices,  no  method  was  provided 
to  remedy  the  failure.  The  rules  of 
§  1.897-2(h)  have  been  substantially 
amended  and  this  problem  should  not  be 
significant  imder  the  amended  rules. 

Pursuant  the  section  1810(f)(2)  of  the 
Tax  Reform  Act  of  1986,  the  regulations 
under  S  1.1445-2{c)(3)  and  §  1.1445- 
5(b)(4)(iii)(A)  have  been  clarified  to 
indicate  that  a  domestic  corporation  can 
issue  a  statement  that  an  interest  in  the 
corporation  is  not  a  U.S.  real  property 
interest  if  such  interest  ceases  to  be  a 
real  property  interest  under  section 
897(c)(1)(B).  Further,  a  rule  regarding 
belated  notice  of  a  false  statement  has 
been  added. 

A  commentator  suggested  that  the 
regulations  specifically  allow  a 
corporation's  status  as  a  non-U.S.  real 
property  holding  corporation  to  be  used 
as  a  basis  for  an  early  refund.  This  was 
rejected  because  the  Service  already  has 
such  authority  under  {  1445(c)(2)  and 
S  1.1445-3(c)(4). 

Exceptions  to  Withholding;  Purchase  of 
a  Residence  of  $300,000  or  Less 
(§  1.1445-2(d)(l)) 

A  commentator  suggested  that  the 
definition  of  "residence"  is  unclear.  This 
definition  has  been  clarified  to  indicate 
that  a  U.S.  real  property  interest  is 
acquired  for  use  as  a  residence  if  on  the 
date  of  the  transfer,  the  transferee  has 
definite  plans  to  reside  at  the  property 
for  at  least  50  percent  of  the  number  of 
days  that  the  property  is  used  by  any 
person  during  each  of  the  first  two  12- 
month  periods  following  the  date  of  the 
transfer.  Days  that  the  property  will  be 
vacant  are  not  taken  into  account. 

A  suggestion  that  corporations, 
partnerships  and  trusts  be  allowed  to 
purchase  a  "residence"  was  rejected  as 
inconsistent  with  the  intent  of  section 
1445.  A  suggestion  that  the  definition  of 
a  residence  include  the  purchase  of  land 
with  the  intent  to  build  a  residence  on 
such  land  in  the  future  was  also  rejected 
for  the  same  reason. 

Coordination  with  Nonrecognition 
Provisions  (§  1.1445-2(d)(2)) 

Section  1.1445-2T(d)(2)(ii)(A)  of  the 
Temporary  Regulations  provides  that 
the  general  rules  regarding 
nonrecognition  transactions  contained 
in  §  1.1445-2(d)(2)(i)  do  not  apply  if  the 
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transferee  and  transferor  are  related 
persons  within  the  meaning  of  §  1897- 
l(i).  Several  commentators  suggested 
that  this  rule  be  deleted  because  it  has 
the  effect  of  requiring  withholding  on 
most  corporate  reorganizations.  This 
suggestion  was  adopted.  Commentators 
also  suggested  that  §1.1445-2T(d)(ii](B) 
of  the  Temporary  Regulations  be  deleted. 
This  suggestion  was  rejected  because  it 
is  not  believed  that  deletion  of  this  rule 
should  be  considered  until  regulations 
under  section  897  (d)  and  (e)  are 
published.  In  the  interim,  taxpayers  may 
request  certificates  of  reduced 
withholding  from  the  Service.  Finally, 
comments  that  the  "reason  to  know" 
standard  of  3  1.1445-2T(d)(ii)(C)  of  the 
Temporary  Regulations  be  deleted  were 
rejected.  The  "reason  to  know"  standard 
is  needed  to  insure  that  the  transferor  is 
in  fact  entitled  to  nonrecognition 
treatment,  especially  in  the  case  of 
related  party  transfers. 

Foreclosures  (§  1.1445-2(d)(3)) 

In  response  to  numerous  comments, 
the  special  foreclosure  rules  of  S  1.1445- 
2(d)(3)  have  been  substantially 
amended.  The  amendments  take  the 
perspective  that  a  transferee  in  a 
foreclosure  sale  should  be  liable  for 
withholding  to  the  extent  of  the  cash 
flow  (with  a  limit  of  10  percent  of  the 
amount  realized  on  the  transfer  by  the 
transferor)  to  the  nonresident  alien 
debtor. 

The  rules  regarding  transfers  of  a  U.S. 
real  property  interest  pursuant  to  a  deed 
in  lieu  of  foreclosure  have  been  revised. 
Generally,  withholding  equal  to  10 
percent  of  the  amount  realized  by  the 
debtor/ transferor  on  the  transfer  must 
be  withheld  by  the  transferee.  However, 
no  withholding  is  required  if:  (1)  The 
transferee  is  the  only  person  with  a 
security  interest  in  the  property,  (2)  no 
cash  or  other  property  (other  than 
incidental  fees  incurred  with  respect  to 
the  transfer)  is  paid,  directly  or 
indirectly,  to  any  person  with  respect  to 
the  transfer,  and  (3)  the  notice 
requirements  of  S  1.1445-2(d)(3)(iii)  are 
satisfied.  If  cash  or  other  property  is 
paid  to  any  person,  or  a  person  other 
than  the  transferee  has  a  security 
interest  in  the  property,  a  certificate  of 
reduced  withholding  may  be  requested. 

Commentators  have  indicated  that 
non-creditor  purchasers  at  a  foreclosure 
sale  have  no  means  of  establishing  the 
debts  secured  by  the  property  and.  thus, 
cannot  determine  the  "excess  amount" 
under  S  1.1445-2T(d)(3)(i)(B).  To  remedy 
this  problem,  the  new  rules  provide  as 
follows.  A  transferee  that  acquires  a 
U.S.  real  property  interest  in  a 
foreclosure  must  withhold  tax  under  the 
general  rules  of  section  1445(a). 


However,  if  the  transferee  complies  with 
certain  notice  requirements  (see. 
S  1.1445-2(dM3)(ii)  and  (iii)).  the  lesser  of 
the  amount  widiheld  or  the  "alternative 
amount"  (as  later  defined]  need  not  be 
reported  and  paid  over  to  the  Service 
until  the  20th  day  following  the  final 
determination  by  a  court  or  trustee  with 
jurisdiction  over  the  foreclosure  action 
regarding  the  distribution  of  the  amount 
realized  from  the  foreclosure. 

The  "alternative  amount"  is  the  entire 
amount,  if  any,  determined  by  a  court  or 
trustee  that  accrues  to  the  debtor/ 
transferor  out  of  the  amount  realized 
from  the  foreclosure  sale.  For  this 
purpose,  in  determining  the  amount  that 
accrues  to  the  debtor/transferor,  any 
security  interest  that  is  termmated. 
assumed  by  another  person,  or  to  which 
the  proper^  was  subject  is  not  taken 
into  account.  Any  difference  between 
the  amount  withheld  at  the  time  of  the 
foreclosure  sale  and  the  amount  to  be 
reported  and  paid  over  to  the  Service 
should  be  transferred  to  the  court  or 
trustee  with  jurisdiction  over  the 
foreclosure  action. 

In  order  to  inform  the  court  or  trustee 
with  jurisdiction  over  the  foreclosure 
action  of  the  transferee's  actions  with 
respect  to  withholding  under  the  special 
foreclosure  rules,  the  transferee  must 
give  the  court  or  trustee  notice  on  the 
day  the  property  is  transferred.  The 
information  that  must  be  reported  to  the 
court  or  trustee  is  set  forth  in  §  1.1445- 
2(d)(3)(ii)(A).  A  transferee  must  also 
provide  notice  to  the  court  or  trustee 
regarding  the  amount  that  is  reported 
and  paid  over  to  the  Service.  The 
information  that  must  be  reported  is  set 
forth  in  9  1.1445-2(d)(3)(ii)(B). 

The  general  notice  requirements  with 
respect  to  the  Service  are  set  forth  in 
S  1.1445-2(d)(3)(iii).  A  special  rule  was 
adopted  to  ameliorate  the  reporting 
requirements  for  lending  institutions 
that  are  already  required  to  report  with 
respect  to  foreclosures.  A  person 
required  under  section  6050)  to  file  Form 
1099-A  does  not  have  to  comply  with 
the  notice  requirement  of  {  1.1445- 
2(d)(3)(iii)(A)  if  the  alternative  amount  is 
zero.  However,  the  reporting  rules  of 
S  1.144&-2(d)(3)(ii)  must  be  complied 
with. 

Section  1.1445-3    Adjustments  to 
Amount  Required  To  Be  Withheld 
Pursuant  to  Withholding  Certificate; 
General  Rules.  (§  1.1445-3(a)) 

Section  1.1445-3(a)  provides  that  the 
Internal  Revenue  Service  has  90  days  to 
respond  to  an  application  for  a 
withholding  certificate.  Many 
applications  have  been  substantially 
incomplete  when  submitted  and.  thus, 
require  time  consuming  communication 


with  the  applicant  and  resulting 
significant  delays  before  sufncient 
information  is  presented  to  the  Service 
in  order  that  action  can  be  taken  on  the 
application.  Accordingly,  §  M445-3(a) 
has  been  clarified  to  indicate  that  the 
90-day  response  period  will  not  begin 
until  an  application  for  a  withholding 
certiHcate  is  substantially  complete. 
Clarification  of  the  procedure  involving 
applications  for  early  refunds  have  also 
been  made.  Corresponding  changes 
have  been  made  in  S  1.1445-6(a). 

Applications  for  Withholding  Certificate 
(§  1.1445-3(b)) 

One  commentator  suggested  that  the 
regulations  address  the  procedure  an 
applicant  should  follow  when  the  facts 
relevant  to  an  application  for  a 
withholding  certificate  have  changed. 
This  suggestion  has  been  adopted  by  the 
addition  of  new  S§  1.1455-3(f)  and 
1.1455-6(0. 

Agreement  for  Payment  of  Tax 
{§  1.1455-3fe)) 

Several  commentators  have  suggested 
that,  with  respect  to  an  agreement  for 
the  payment  of  tax  under  S  11445- 
3(e)(2)(ii)  (which  covers  the  amount  of 
tax  that  would  otherwise  be  required  to 
be  withheld  pursuant  to  section  1445(a)). 
interest  accrue  from  the  date  the 
withholding  tax  would  otherwise  be  due 
(as  opposed  to  the  date  the  agreement 
has  been  entered  into).  This  suggestion 
has  been  adopted. 

Section  1.1445-3(e)(2)(iii)  provides 
that  an  agreement  for  the  payment  of 
tax  which  covers  the  transferor's 
maximum  tax  liability  must  include 
agreement  for  the  payment  of  an 
additional  25  percent  of  such  Hability  as 
security  for  certain  interest  and 
penalties  that  may  accrue.  Several 
commentators  suggested  that  the 
requirement  of  agreement  to  pay  the 
additional  25  percent  be  deleted.  This 
suggestion  was  rejected  because  the 
additional  25  percent  is  needed  to 
secure  the  payment  of  interest  and 
penalties  which  would  accrue  in  any 
case  in  which  the  Service  actually  had 
to  rely  upon  the  security  provided  [i.e., 
where  the  transferor  fails  to  file  an 
income  tax  return  within  the  prescribed 
time  period.) 

Early  Refunds  (§  1.1445-3(g)) 

The  provisions  regarding  early 
refunds  (formerly  contained  in  {  1.1445- 
3T(f)  of  the  Temporary  Regulations) 
have  been  clarified  to  indicate  that  a 
request  for  an  early  refund  may  be  made 
at  any  time  prior  to  the  date  the 
transferor's  tax  return  is  due  (without 
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extensions).  Corresponding  clarification 
has  been  made  in  §  1.1445-6{g). 

Section  1. 1445^    Liability  of  Agents; 
Duty  To  Provide  Notice  of  False 
Certification  or  Statement  to  the 
Transferee  (§  1. 1445~4(a)) 

SecUon  1.1445-5{b)(3)(ii)  provides  that 
a  transferee  may  rely  on  a  non-foreign 
certification  for  two  years.  A 
commentator  suggested  that.  ifVi  agent 
represents  a  transferor  that  is  a  foreign 
corporation  which  has  provided  a  non- 
foreign  certificate  to  a  transferee  prior  to 
such  agent's  employment  and  without 
his  knowledge,  the  agent  should  not  be 
hable  if  the  certification  is  false.  This 
suggestion  was  adopted  in  S  1.1445- 
4(a)(2). 

Definition  of  Transferor's  Agent  or 
Transferee 's  Agent  (§  1. 1445~4(f)) 

Several  amendments  are  made  to  the 
definition  of  transferor's  agent  and 
transferee's  agent.  In  response  to 
taxpayer  comment,  the  exclusion  for 
settlement  officers  and  clerical 
personnel  has  been  expanded  to 
indicate  that  the  obtaining  of  title 
insurance  reports  and  reports 
concerning  the  condition  of  the  real 
property  (e.^.,  termite  reports)  will  not 
cause  an  escrow  company  (or  any  other 
person  performing  such  tasks)  to  be 
considered  an  agent  of  the  transferee  or 
transferor.  Further,  the  transmission  of 
documents  between  the  parties  to  the 
transaction  will  not  cause  a  person  to  be 
considered  an  agent 

An  exclusion  from  the  term  "agent" 
for  the  board  of  directors  of  a 
cooperative  housing  corporation  and  the 
governing  body  of  a  condominium 
association  has  been  adopted  for 
persons  functioning  exclusively  in  their 
capacity  as  directors  with  respect  to  the 
transaction.  A  person  is  not  considered 
to  be  acting  exclusively  in  his  capacity 
as  a  director  or  governing  agent  with 
respect  to  the  transaction,  however,  if 
such  person  provides  any  business 
advice  relating  to  the  merits  of  the 
transaction.  A  parallel  exclusion  has 
been  provided  for  the  managing  agent  of 
these  entities. 

Section  1.1445-S    Distributions  by 
Entities  Rules  of  General  Application 
§  1.1445-5(b)(l) 

The  rules  of  {  1.1445-5T(b)(l)  of  the 
Temporary  Regulations  have  been 
amended  to  clarify  that  if  a  transfer  ol  a 
U.S.  real  property  interest  is  exempt 
from  withholding  under  the  rules  of 
S  1.1445-5,  then  no  withholding  is 
required  under  the  general  rules  of 
section  1445(a)  and  $  1.1445-1. 


Coordination  With  Nonrecognition 
Provisions  (§  1.1445-S(b)(2)) 

Section  1.1445-n5(b)(2)  requires  an 
entity  or  fiduciary  to  determine  whether 
gain  is  to  be  recognized  under  section 
897  and  the  applicable  nonrecognition 
provisions.  One  commenter  suggested 
that  an  entity  or  fiduciary  be  allowed  to 
rely  on  the  foreign  interest  holder's 
representation  that  it  is  subject  to  a 
nonrecognition  provision.  This 
suggestion  was  rejected  because  the 
entity  or  fiduciary  is  in  a  better  position 
to  make  this  determination. 

Interest  Hblder  not  a  Foreign  Person 
(§1.1445-6(bj(3)) 

One  commentator  suggested  that  the 
two-year  period  for  reliance  on  a 
certification  should  be  increased  to 
three  or  even  four  years.  This  comment 
was  rejected  since  the  period  begins  to 
run  following  the  close  of  the  calendar 
year  in  which  the  certification  is  given 
and  therefore  already  applies  to  three 
calendar  years. 

Public  Offerings  of  Stock  (§  1.1445- 
5(b)(4)(ii) 

In  response  to  public  comment,  the 
rules  regarding  withholding  on  interests 
in  publicly  traded  stock  have  been 
clarified  with  respect  to  initial  public 
offerings  of  stock.  Parallel  rules  appear 
in  §  1.1445-2(c)(2). 

Effect  of  Withholding  (§  1.1445-5(b)(7)) 

One  commentator  suggested  that  the 
regulations  clarify  the  effect  of 
withholding  with  respect  to  a 
disposition  of  a  U.S.  real  property 
Interest  by  a  U.S.  person.  Accordingly, 
the  regidations  provide  in  S  1.1445- 
5(b)(7)  that  a  U.S.  person  may  credit  any 
tax  withheld  under  section  1445(e) 
against  his  U.S.  income  tax  liability. 
Early  refunds  can  also  be  obtained. 
Parallel  rules  appear  in  S  1.1445-l(f). 

Effective  Dates— Tiered  Partnerships 
(§1.1445~5(b)lB)(vi)) 

In  response  to  public  comment,  an 
effective  date  rule  has  been  provided 
v\rith  respect  to  a  tiered  partnership.  The 
rule  provides  that  no  withholding  is 
required  upon  the  disposition  of  a  U.S. 
real  property  interest  by  a  partnership 
which  is  direcUy  owned,  in  whole  or  in 
part,  by  another  partnership  until  the 
effective  date  of  a  Treasury  Decision 
published  under  section  1445(e) 
providing  rules  governing  this  issue. 

Dispositions  of  U.S.  Real  Property 
Interests  by  Domestic  Partnerships, 
Trusts,  and  Estates  (§  1.1445-5(c)(l}j; 
General  rules 

The  final  regtilations  concerning 
transactions  subject  to  section  1445(e)(1) 


have  been  amended  in  accordance  with 
sections  311(b)(4)  and  1810(f)(4)  of  the 
Tax  Reform  Act  of  1986. 

Section  1.1445-5(c)(l)(ii)  now  provides 
the  general  rule  that  a  partnership  must 
withhold  a  tax  equal  to  34  percent  (28 
percent  during  a  transition  period)  of 
each  foreign  partner's  distributive  share 
of  the  gain  realized  by  the  partnership 
upon  the  disposition  of  each  U.S.  real 
property  interest.  This  rule  does  not 
apply,  however,  to  dispositions  by 
publicly  traded  partnerships,  which  are 
now  subject  to  special  ndes  set  forth  in 
§1.1445-6T.  Further,  a  partnership  that  is 
not  publicly  ti-aded  and  that  has  more 
than  100  partners  may  elect  to  apply  the 
large  partnership  rules  of  {  1.1445- 
5(c)(3). 

The  rules  regarding  vWthholding  on  a 
disposition  of  a  U.S.  real  property 
interest  by  a  domestic  trust  or  estate 
have  been  amended  to  reflect  the  fact 
that  a  trust  or  estate  is  a  taxable  entity. 
Section  1.1445-5(c)(l)(iii)  requires  that  a 
trust  or  estate  estabhsh  an  account 
(called  the  "U.S.  real  property  interest 
account")  in  which  the  gains  and  losses 
realized  from  the  disposition  of  U.S.  real 
property  interests  during  the  taxable 
year  of  the  trust  or  estate  are 
aggregated.  A  fiduciary  must  withhold 
34  percent  (28  percent  during  a 
transition  period)  of  any  distribution  to 
a  foreign  beneficiary  that  is  attributable 
to  the  balance  in  the  account  on  the  day 
of  the  distribution.  Distributions  by  a 
trust  or  estate  are  deemed  to  be 
attributable  first  to  any  balance  in  the 
U.S.  real  property  interest  account  and 
then  to  other  amounts.  Amounts 
remaining  in  the  account  at  the  close  of 
the  year  are  not  subject  to  withholding 
tax  under  section  1445  (but  they  may  be 
subject  to  U.S.  income  tax  in  the  hands 
of  the  trust). 

The  rules  regarding  withholding  on 
dispositions  of  U.S.  real  property 
interests  by  a  grantor  trust  have  also 
been  amended  to  reflect  changes  made 
by  the  Tax  Reform  Act  of  1988. 

Belated  Notice  of  False  Certification 
(§  1.1445-6(c)(2)(ii)(B)) 

Section  1.1445-5(c)(2)(ii)(B)  provides 
that,  if  a  partnership  or  fiduciary 
receives  belated  notice  of  a  false 
certification  of  non-foreign  status,  the 
partnership  or  fiduciary  must  vtrithhold 
the  lesser  of  the  amount  normally 
required  to  be  withheld  or  the  amount  of 
the  partner's  or  beneficiary's  remaining 
interest  in  the  income  or  assets  of  the 
partnership.  Several  commentators 
expressed  concern  that- this  rule  would 
cause  partnerships  to  liquidate 
prematurely  a  portion  of  their  assets  to 
satisfy  the  withholding  tax  obligation. 
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While  it  is  acknowledged  that  the  rule 
contained  in  5  1.1445-5{c)(2)(ii)(B)  may 
cause  some  partnerships  to  liquidate 
assets  prematurely,  these  situations 
should  be  rare  and  the  present  rule  is 
needed  to  assure  proper  withholding 
ui^er  section  1445(e].  Accordingly,  the 
comment  was  rejected. 

Ilie  rule  in  §1.144&-5T(c)(2)(i)(B)of  the 
Temporary  Regulations  required 
amounts  withheld  under  that  section  to 
be  reported  and  paid  over  to  the  Service 
within  10  days  of  the  time  the 
partnership  or  fiduciary  learns  that  the 
certification  is  false.  One  commentator 
suggested  that  the  10-day  period  should 
be  extended  to  60  days  consistent  with 
§§  1.1445-5(d){2){i){B)  and  1.1445- 
5(e](2)(iii](B).  This  suggestion  was 
adopted. 

Large  Partnerships  (§  1.1445-5(c)(3)):  In 
general 

The  rules  regarding  large  partnerships 
and  large  trusts  have  been  amended  to 
reflect  changes  made  by  the  Tax  Reform 
Act  of  1986  and  to  clarify  certain 
matters.  Rules  regarding  partnerships 
and  trusts,  interests  in  which  are 
regularly  traded  on  an  established 
securities  market,  and  real  estate 
investment  trusts  have  been 
substantially  changed  and  are  therefore 
being  published  as  temporary  and' 
proposed  regulations  under  §1.1445-8T, 

One  commentator  suggested  that  the 
large  partnership  rules  of  9  11445- 
5(c)(3)  should  be  available  to  all 
partnerships.  The  comment  was  rejected 
because  the  large  partnership  rules  were 
intended  to  apply  to  larger  entities 
whose  numerous  transactions  would 
have  required  multiple  filings  of 
complex  information.  The  simplification 
of  the  administrative  rules  with  respect 
to  large  partnerships  is  not  warranted 
for  small  partnerships. 

Another  commentator  suggested  that 
the  definition  of  large  partnership 
contained  in  §  1.1445-5(c](3)  should 
have  the  number  of  required  partners 
reduced  from  100  to  35.  This  comment 
was  also  rejected  because  no 
information  was  provided  to  justify 
reducing  the  number  of  partners  to  35. 

In  response  to  a  comment,  the  large 
partnership  rules  have  been  amended  in 
S  1.1445-5(c)(3)(ii)  to  allow  large 
partnerships  and  large  trusts  that  make 
recurring  sales  of  unsevered  growing 
crops  and  timber  to  withhold  at  a  10 
percent  rate  on  the  total  amount  realized 
on  such  transfers,  less  the  amount  of 
prior  distributions  relating  to  such 
transfers. 


Distributions  by  Foreign  Corporations 
(§  1.1445-5(d)(W 

Section  1.1445-€(d)(l)  generally 
provides  that  tax  will  not  be  assessed 
and  collected  from  a  foreign  corporation 
distributing  a  U.S.  real  property  interest 
under  both  sections  897  and  1445(e)(2]. 
However.  %  1.1445-5(dHl)  of  the 
Temporary  Regiilations  provided  that 
separate  penalties  for  failure  to  comply 
with  the  two  sections  may  be  asserted. 
A  commentator  suggested  that  if  a 
foreign  corporation  has  fulHlled  the  total 
amount  of  the  substantive  tax  liability 
imder  section  897T(d)  by  virtue  of 
withholding  under  section  1445(e)(2).  it 
should  not  face  penalties  or  interest  for 
failure  to  file  a  separate  Form  1120F 
since  no  tax  would  be  due  in  any  event. 
This  comment  was  rejected  because 
withholding  is  not  a  substitute  for  tiling 
a  return  required  under  section  897. 

Belated  Notice  of  False  Certification 
(§  1.1445-5(e)(2)(iii)(B)) 

Sectira  1.1445-5T(e)(2)(iii)(B]  of  the 
Temporary  Regulations  generally 
provided  that  with  respect  to  a  10 
percent  (or  greater)  shareholder, 
reliance  on  a  false  certification  will  not 
be  excused  and  that  the  corporation 
may  be  held  "fully  liable"  under 
§1.1445-5T(b)(6)  of  the  Temporary 
Regulations  for  failure  to  withhold.  A 
commentator  noted,  however,  that 
§1.1445-^5T(e)(2)(iii)(B)  further  provided, 
in  apparent  contradiction,  that  no 
penalties  arose  during  a  60-day  grace 
period  beginning  on  the  day  after  the 
false  certification  is  discovered.  This 
contradiction  was  clarified  by  indicating 
that  a  corporation  will  be  held  fully 
liable  under  {  1.1445-5(b)(6)  as  of  (but 
not  before)  the  date  specified  in 
S  1.1445-5(e)(2)(iii)(B). 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

Although  a  notice  of  proposed 
rulemaking  that  solicited  public 
comment  was  issued,  the  Internal 
Revenue  Service  concluded  when  the 
notice  was  issued  that  the  regulations 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  did  not  apply.  Accordingly, 
the  final  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6).  The 
Commissioner  of  Internal  Revenue  has 
determined  that  these  regulations  are 
not  major  regulations  subject  to 
Executive  Order  12291.  Accordingly,  a 
regulatory  Impact  analysis  is  not 
required  and  has  not  been  prepared. 


Paperwork  Reductioa  Act 

These  regulations  were  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  the  Paperwork 
Reduction  Act  and  approved  under 
0MB  number  1545-0902. 

DraftLDg  Infonnatioa 

The  principal  author  of  this  regulation 
is  Jeffrey  Dorfman  of  the  Office  of  the 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.861-1  through  1.997-1 

Income  taxes,  Aliens,  Exports,  DISC. 
FSC,  Foreign  investments  in  U.S.. 
Foreign  tax  credit.  Sources  of  income. 
United  States  investments  abroad. 

26  CFR  1.1441-1  through  1.1465-1 

Income  taxes,  Aliens,  Foreign 
corporations. 

26  CFR  1.6001  through  1.6109 

Income  taxes.  Administration  of 
procedure,  Payment  of  tax. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendmeots  to  die 
Regulations 

Accordingly,  28  CFR  Parts  1  and  602 
are  amended  as  follows: 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  the  following  citation: 

Authority:  26  U.S.C.  7805  '  '  '  \  1.1445-6 

also  issued  under  26  U.S.C.  1445  (el(e). 

Par.  2.  Section  1.897-1  is  amended  by 
revising  paragraphs  (c)(2)(iii)(A),  (d)(2) 
(i)  and  (n)  to  read  as  follows.  Paragraph 
(c)(2)(iii)  is  republished. 

S  1.897-1    Taxation  of  foreign  Investment 
In  United  States  real  property  Interests, 
definition  of  terme. 

*        •        *        •        * 

(c)  United  States  real  property 
interest.  "  '  * 
(2)  Exceptions  and  special  rules.  *  *  * 
(iii)  Publicly-traded  corporations.  It 
at  any  time  during  the  calendar  year. 
any  class  of  stock  of  a  domestic 
corporation  is  regularly  traded  on  an 
established  securities  market  an 
interest  in  such  corporation  shall  be 
treated  as  a  U.S.  real  property  interest 
only  in  the  case  of: 
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(A)  A  regularly  traded  interest  owned 
by  a  person  who  beneficially  owned 
more  than  5  percent  of  the  total  fair 
market  value  of  that  class  of  interests  at 
any  time  during  the  five-year  period 
ending  either  on  the  date  of  disposition 
of  such  interest  or  other  applicable 
determinatioo  date  (or  the  period  since 
June  18. 1980,  in  shorter),  or 
•        •        *        •        * 

(d)  Interest  other  than  an  interest 
solely  as  a  creditor.  *  *  * 

(2)  Interests  in  real  property  other 
than  solely  aa  creditor — (i)  In  genewal. 
An  interest  in  real  property  other  than 
an  interest  solely  as  a  creditor  includes 
a  fee  ownership,  co-ownership,  or 
leasehold  interest  in  real  property,  a 
time  sharing  interest  in  real  property, 
and  a  life  estate,  remainder,  or 
reversionary  interest  in  such  property. 
The  term  also  includes  any  direct  or 
indirect  right  to  share  in  the 
appreciation  in  the  value,  or  in  the  gross 
or  net  proceeds  or  profits  generated  by, 
the  real  property. 

A  loan  to  an  Individual  or  entity  under 
the  terms  of  which  a  bolder  of  the 
indebtedness  has  any  direct  or  indirect 
right  to  share  in  the  appreciation  in 
value  of.  or  the  gross  or  net  proceeds  or 
profits  generated  by,  an  interest  in  real 
property  of  the  debtor  or  of  a  related 
person  is.  in  its  entirely,  an  interest  in 
real  property  other  than  solely  as  a 
creditor.  An  interest  in  production 
payments  described  in  section  636  does 
not  generally  constitute  aa  interest  ki 
real  property  other  than  solely  as  a 
creditor.  However,  a  right  to  production 
payments  shall  constitute  an  interest  in 
real  property  other  than  solely  as  a 
creditor  if  it  conveys  a  right  to  share  in 
the  appreciation  in  value  of  the  mineral 
property.  A  production  payment  that  is 
limited  to  a  quantum  of  mineral 
(including  a  percentage  of  recoverable 
reserves  produced)  or  a  period  of  time 
will  be  considered  to  convey  a  right  to 
share  in  the  ^preciation  in  value  of  the 
mineral  property.  The  rules  of  this 
paragraph  (dK2)(i)  are  illustrated  by  the 
following  example. 
***** 

(n)  Regularly  traded  A  class  of 
interests  that  is  traded  on  an  established 
securities  market  is  considered  to  be 
"regularly  traded"  if  it  is  regularly 
quoted  by  brokers  or  dealers  making  a 
market  in  such  interests.  A  class  of 
interests  shall  be  presumed  to  be 
regularly  traded  if  the  corporation  has  a 
total  of  500  or  more  shareholders.  Stock 
of  a  corporation  that  is  described  in 
section  851  [&]{1]  and  units  of  a  unit 
investment  trust  registered  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C  8Qa-l  (a  aob-2)  shall  be  treated 


as  regularly  traded  on  an  established 
securities  market.  Interests  in  a 
doQwstic  entity  that  are  traded  on  a 
foreign  securities  market  shall  not  be 
considered  to  be  regularly  traded  on  an 
established  securities  market  unless 
such  interests  are — 

(1)  Traded  in  registered  form,  aiul 

(2)  Registered  pursuant  to  provisions 
of  the  Securities  Exchange  Act  of  1934, 
15  U.S.C.  78. 

Par.  3.  Section  1.897-2  is  amended  by 
revising  paragraph  (b)(2)(v),  the  first 
sentence  of  paragraph  (c)(4)(ii),  rtie 
introductory  text  of  paragraph  (g)(l)(ii) 
(A),  the  introductory  text  of  paragraph 
(g)(2){ii),  the  first  sentence  of  paragraph 
(g)(3),  and  paragraphs  (h)  and  (i)  to  read 
as  follows.  In  addition,  the  date 
"December  31, 1965"  in  each  of  the 
fourth  and  fifth  sentences  of  example  (1) 
in  paragraph  {c)(5)  is  revised  to  read 
"December  31, 1985",  and  the  date 
"April  7, 1966"  in  the  first  and  second 
sentences  of  example  (2)  in  paragraph 
(c)(5)  is  revised  to  read  "April  7, 1986." 

§1.897-2    UnttatfStatearaaiprop«ly 
hoWlRf  corporationa. 
***** 

(b)  US.  real  property  holding 
corporation.  •  •  • 

[Z]  Alternative  test  *  *  * 
(v)  Effect  on  interest-holders  and 
related  persons.  For  the  effect  on 
interest  holders  and  related  persons  of 
reliance  on  a  statement  issued  by  a 
corporation  that  made  a  determination 
aa  to  whether  it  was  a  U.S.  real  property 
holding  corporation  under  the  provisions 
of  5  1.8e7-2(b),  see  |§  1.897- 
2{g)(lMii)(A)  and  1.897-2(gK2Hii). 
***** 

(c)  Determinatjon  dates  for  applying 
U.S.  real  property  holding  corporation 
test.  *  *  * 

(4)  Valuation  date  methods.  •  *  * 
(ii)  Alternative  valuation  date  method 
for  determination  dates  other  than  the 
last  day  of  the  taxable  year.  For 
purposes  of  paragraph  (c)(3){i}  of  this 
section,  if  an  applicable  determination 
date  under  paragraph  (c)  (1),  (2),  or  (3)  of 
this  section  is  other  than  the  last  day  of 
the  taxable  year,  property  may  be 
valued  as  of  the  later  of  the  last  day  of 
the  previous  taxable  year  or  the  date 
such  property  was  acquired, 
*        *        *        •        • 

(g)  Establishing  that  a  corporation  is 
not  a  U.S.  real  property  holding 
corporation.  •  •  * 

(1)  Foreign  persons  disposing  of 
interest  *  •  * 

(ii)  Statement  from  corporatioo — (A) 
In  geaeroL  A  foreigo  person  disposing  of 
an  interest  is  a  domestic  corporatioo 
may  establish  that  the  interest  was  not  a 


U.S.  real  property  interest  as  of  the  date 
of  the  dtsposition  by  requesting  and 
obtaining  from  the  corporation  a 
statement  that  the  interest  was  not  a 
U.S.  real  property  interest  as  of  that 
date.  However,  a  corporation's 
statement  shall  not  be  vatid  for  purposes 
of  this  rule,  and  thus  may  not  be  relied 
upon  for  purposes  of  establishing  that  an 
interest  was  not  a  U.S.  real  property 
interest,  unless  the  corporation  complies 
with  the  notice  requirements  of 
paragraph  (h)  (2)  or  (h)(4)  of  this  section. 
***** 

(2)  Corporations  determining  U.S.  real 
property  holding  corporation 

status.  *  *  * 

(ii)  Statement  from  corporation.  A 
corporation  may  determine  whether  or 
not  an  interest  in  a  second  corporation 
was  a  U.S.  real  property  interest  as  of  its 
own  determination  date  by  obtaining 
from  the  second  corporation's  a 
statement  that  the  interest  was  not  a 
U.S.  real  property  interest  as  of  that 
date.  However,  the  second  corporation 
statement  shall  not  be  valid  for  purposes 
of  this  rule,  and  thus  may  not  be  relied 
upon  for  purposes  of  establishing  that  an 
interest  was  not  a  U.S.  real  property 
interest,  unless  such  corporation 
complies  with  the  notice  requirements  of 
paragraph  (hK2)  or  (h)(4)  of  this  secUon 
***** 

(3)  Requirements  not  applicable.  If  at 
any  time  during  the  calendar  year  any 
class  of  stock  of  a  corporation  is 
regularly  traded  on  an  established 
securities  market,  the  requirements  of 
this  paragraph  (g)  shall  not  apply  with 
respect  to  any  holder  of  an  interest  in 
such  corporation  other  than  a  person 
who  holds  an  interest  described  in 

§1.897-l(c){2)(iii)(A)or(B).  *  *  * 
***** 

(h)  Notice  requirements  applicable  to 
corporations — (1)  Statement  to  foreign 
interest-holder — (i)  In  general.  A 
domestic  oprporation  must,  within  a 
reasonable  period  after  receipt  of  a 
request  from  a  foreign  person  holding  an 
interest  in  it,  inform  that  person  whether 
the  interest  constitutes  a  U.S.  real 
property  interest  No  particular  form  is 
required  for  this  statement  which  need 
only  indicate  the  corporation's 
determination.  The  statement  must  be 
dated  and  signed  by  a  responsible 
corporate  officer  who  must  verify  under 
penalties  of  perjury  that  the  statement  is 
correct  to  his  knowledge  and  belief. 

(ii)  Required  determination.  For 
purposes  of  the  statement  required  by 
paragraph  (h)(l)(i)  of  this  section,  an 
interest  in  a  corporation  is  a  U.S.  real 
property  interest  if  the  corporation  was 
a  U.S.  real  property  holding  corporation 
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on  any  determination  date  during  the  5- 
year  period  ending  on  the  date  specified 
in  the  in'erest-holder's  request,  or  on  the 
date  such  request  was  received  if  no 
date  is  specified  (or  during  such  shorter 
period  ending  on  the  date  that  is 
apphcable  pursuant  to  section 
897(c)(l){A)(ii).  However,  an  interest  in 
a  corporation  is  not  a  U.S.  real  property 
interest  if  such  interest  is  excluded 
under  section  897(c)(1)(B). 

(2)  Notice  to  the  Internal  Revenue 
Service.  If  a  foreign  interest  holder 
requests  that  a  domestic  corporation 
provide  a  statement  described  in 
paragraph  (h)(1)  of  this  section,  then 
such  corporation  must  provide  a  notice 
to  the  Internal  Revenue  Service  in 
accordance  with  this  paragraph  (h)(2). 
No  particular  form  is  required  for  such 
notice,  but  the  following  must  be 
provided: 

(i)  A  statement  that  the  notice  is 
provided  pursuant  to  the  requirements 
of  S  1.897-2(h)(2): 

(ii)  The  name,  address,  and  identifying 
number  of  the  corporation  providing  the 
notice; 

(iii)  The  name,  address,  and 
identifying  number  (if  any)  of  the  foreign 
interest  holder  that  requested  the 
statement  (this  information  may  be 
omitted  from  the  notice  if  fully  set  forth 
in  the  statement  to  the  foreign  interest 
holder  attached  to  the  notice). 

(iv)  Whether  the  interest  in  quesiton  is 
a  U.S.  real  property  interest: 

(v)  A  statement  signed  by  a 
responsible  corporate  officer  verifying 
under  penalties  of  perjury  that  the 
notice  (including  any  attachments 
thereto)  is  correct  to  his  knowledge  and 
belief.  A  copy  of  any  statement  provided 
to  the  foreign  interest  holder  must  be 
attached  to  the  notice.  The  notice  must 
be  mailed  to  the  Assistant 
Commissioner  (International),  Director. 
Office  of  Compliance.  OP:I:C:E:666, 1325 
K  Street.  NW..  Washington,  DC  20225  on 
or  before  the  30th  day  after  the 
statement  referred  to  in  S  1.897-2(h](l)  is 
mailed  to  the  interest  holder  that 
requested  it.  Failure  to  mail  such  notice 
within  the  time  period  set  forth  in  the 
preceding  sentence  will  cause  the 
statement  provided  pursuant  to  S  1.897- 
2(h)(l]  to  become  an  invalid  statement. 

(3)  Requirements  not  applicable.  The 
requirements  of  this  paragraph  (h)  do 
not  apply  to  domestically-controlled 
REITS,  as  defined  in  section  897(h)(4)(B). 
These  requirements  also  do  not  apply  to 
a  corporation  any  class  of  stock  in 
which  is  regularly  traded  on  an 
established  securities  market  at  any 
time  during  the  calendar  year.  However, 
such  a  corporation  may  voluntarily 
choose  to  comply  with  the  requirements 
of  paragraph  (h)(4]  of  this  section. 


(4)  Voluntary  notice  to  Internal 
Revenue  Service — (i)  In  general.  A 
domestic  corporation  which  determines 
that  it  is  not  a  U.S.  real  property  holding 
corporation — 

(A)  on  each  of  the  applicable 
determination  dates  in  a  taxable  year,  or 

(B)  pursuant  to  section  897(c)(1)(B), 
may  attach  to  its  income  tax  return  for 
that  year  a  statement  informing  the 
Internal  Revenue  Service  of  its 
determination.  A  corporation  that  has 
provided  a  voluntary  notice  described  in 
this  S  1.897-2(h){4)(i)  for  the 
immediately  preceding  taxable  year  and 
that  does  not  have  an  event  described  in 
S  1.897-2(c)(l)  (ii).  (iii)  or  (iv)  prior  to 
receiving  a  request  from  a  foreign 
person  under  S  1.897-2(h)(l),  is  exempt 
from  the  notice  requirement  of  S  1.897- 
2(h)(2). 

(ii)  Early  termination  of  real  property 
holding  corporation  status.  A 
corporation  that  determines  during  the 
course  of  its  taxable  year  that  interests 
in  it  have  ceased  to  be  U.S.  real  property 
interests  pursuant  to  the  rules  of  section 
897(c)(1)(B)  may,  on  the  day  of  its 
determination  or  thereafter,  provide  a 
statement  to  the  Assistant 
Commissioner  (International):  Director, 
Office  of  Comphance,  OP:I:C:0:  666;  950 
L'Enfant  Plaza  South,  SW.;  COMSAT 
Building;  Washington.  DC  20024. 
informing  the  Service  of  its 
determination.  No  particular  form  is 
required  but  the  statement  must  set  forth 
the  corporation's  name,  address, 
identification  number,  a  brief  statement 
regarding  its  determination  and  the  date 
such  determination  was  made.  Such 
statement  will  enable  foreign  interest- 
holders to  dispose  of  their  interests 
without  being  subject  to  section  897(a), 
as  provided  in  paragraph  (g)  of  this 
section. 

(5)  Supplemental  statements — (i)  By 
corporations  with  substantial  intangible 
assets.  A  corporation  that  is  subject  to 
the  requirements  of  paragraph  (h)(2)  of 
this  section  (or  that  voluntarily  complies 
with  the  requirements  of  paragraph 
(h)(4)  of  this  section)  must  submit  a 
supplemental  statement  to  the  Internal 
Revenue  Service  if — 

(A)  Such  corporation  values  any  of  the 
intangible  assets  described  in  9  1.897- 
l(f)(l)(ii)  (other  than  goodwill  or  going 
concern  value)  by  a  method  other  than 
the  purchase  price  or  book  value 
methods  described  in  §  1.897-l(o)(4): 
and 

(B)  The  fair  market  value  of  such 
intangible  assets  equals  or  exceeds  25 
percent  of  the  total  of  the  fair  market 
values  of  the  assets  the  corporation  is 
considered  to  hold  in  accordance  with 
the  provisions  of  paragraphs  (d)  and  (e) 
of  this  section. 


The  supplemental  statement  must 
inform  the  Internal  Revenue  Service  that 
the  corporation  meets  the  criteria  of 
subdivisions  (A)  and  (B)  of  this 
paragraph  (h)(5)(i),  and  must  summarize 
the  methods  and  calculations  upon 
which  the  corporation's  determination  of 
the  fair  market  value  of  its  intangible 
assets  is  based.  In  addition,  the 
supplemental  statement  must  list  any 
intangible  assets  that  were  purchased 
from  any  person  that  have  been  valued 
by  the  corporation  at  an  amount  other 
than  their  purchase  price,  and  must 
provide  a  justification  for  such  a 
departure  from  the  purchase  price.  The 
supplemental  statement  must  be 
attached  to  or  incorporated  in  the 
statement  provided  under  paragraph 
(h)(2)  or  (h)(4)  of  this  section. 

(ii)  Corporation  not  valuing  goodwill 
or  going  concern  value  at  purchase 
price.  A  corporation  that  is  subject  to 
the  requirements  of  paragraph  (h)(2)  of 
this  section  (or  that  voluntarily  complies 
with  the  requirements  of  paragraph 
(h)(4)  of  this  section)  must  submit  a 
supplemental  statement  to  the  Internal 
Revenue  Service  if  such  corporation 
values  goodwill  or  going  concern  value 
pursuant  to  S  1.897-l(o)(4)(iii).  The 
supplemental  statement  must  set  forth 
that  it  is  made  pursuant  to  this 
paragraph  (h)(5)(ii).  and  must  summarize 
the  methods  and  calculations  upon 
which  the  corporation's  determination  of 
the  fair  market  value  of  such  intangible 
assets  is  based.  In  addition,  the 
supplemental  statement  must  list  any 
such  assets  that  were  purchased  from 
any  person  that  have  been  valued  by  the 
corporation  at  an  amount  other  than 
their  purchase  price,  and  must  provide  a 
justification  for  such  a  departure  from 
the  purchase  price.  The  supplemental 
statement  must  be  attached  to  or 
incorporated  in  the  statement  provided 
under  paragraph  (h)(2)  or  (h)(4)  of  this 
section. 

(iii)  Corporation  using  alternative  U.S. 
real  property  holding  corporation  test.  A 
corporation  that  is  subject  to  the 
requirements  of  paragraph  (h)(2)  of  this 
section  (or  that  voluntarily  complies 
with  the  requirements  of  paragraph 
(h)(4)  of  this  section)  must  submit  a 
supplemental  statement  to  the  Internal 
Revenue  Service  if — 

(A)  Such  corporation  utilizes  the  rule 
of  paragraph  (b)(2)  of  this  section 
(regarding  the  book  values  of  assets 
held  by  the  corporation)  to  presume  that 
it  is  not  a  U.S.  real  property  holding 
corporation;  and 

(B)  Such  corporation  is  engaged  in  or 
is  planning  to  engaop  in  a  trade  or 
business  of  mining,  fanning,  or  forestry, 
or  of  buying  and  selling  or  developing 
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real  property,  or  of  leasing  real  property 
to  tenants. 

The  supplemental  statement  must 
inform  the  Internal  Revenue  Service  that 
the  corporation  meets  the  criteria  of 
subdivisions  (A)  and  (B)  of  this 
paragraph  (h){5)(iii).  and  must  be 
attached  to  or  incorporated  in  the 
statement  provided  under  paragraph 
{hM2)  or  (h)(4)  of  this  section. 

(iv)  Corporation  determining  real 
property  balding  corporation  status  of 
second  corporation.  A  corporation  that 
is  subject  to  the  requirements  of 
paragraph  (h)(2)  of  this  secUon  (or  that 
voluntarily  complies  with  the 
requirements  of  paragraph  (h)(4)  of  this 
section)  must  submit  a  supplemental 
statement  to  the  hitemal  Revenue 
Service  if  such  corporation 
independently  determines  whether  or 
not  an  interest  in  a  second  corporation 
is  a  U.S.  real  property  interest,  pnrsaaot 
to  paragraph  (gM2)ffv)  of  ftis  section. 
The  supplemental  statement  must  set 
forth  that  it  is  made  pursuant  to  this 
paragraph  (h}(5)(iv)  and  must  briefly 
summarize  the  facts  upon  which  the 
corporation's  determination  is  based 
and  the  sources  of  the  information  rehed 
upon  by  the  corporation.  The 
supplemental  statement  must  be 
attached  to  or  incorporated  in  the 
statement  provided  under  paragraph 
(h)(2)  or  (h)(4)  of  this  section. 

(i)  TronsJtiott  Rules— [1]  General 
waiver  (^ penalties  for  failure  to  file.  If 
a  foreign  person  disposed  of  an  interest 
in  a  domestic  corporation  between  )une 
la  1980  and  January  23. 1987,  and  such 
person  establishes  under  the  rules  of 
paragraph  (g)  of  this  section  at  any  time 
that  the  interest  disposed  of  was  not  a 
U.S.  real  property  interest,  then  such 
person  shall  not  be  subject  to  tax  under 
section  897  and  shall  not  be  subject  to 
penalties  (or  interest)  for  failure  to  &le 
an  income  tax  return  with  respect  to 
such  disposition. 

(2)  Foreign  persons  that  met  the 
requirements  of  prior  regulations.  A 
foreign  person  that  disposed  of  an 
interest  in  a  domestic  corporation 
between  June  18. 1980  and  January  23, 
1987,  shall  be  deemed  to  have  satisfied 
the  requirements  of  paragraph  (g)  of  this 
section  with  respect  to  such  disposition 
if  such  person  established  under  prior 
temporary  or  prior  final  regulations 
issued  under  section  897  that  the  interest 
disposed  of  was  not  a  U.S.  real  property 
interest. 


S  1-897-3   [AflModMl] 

Par. «.  SectioQ  l.£07-3(a)  is  amended 
by  revising  the  reference  therein  to 
"§1.1445-7T'  to  read  "§1.1445-7." 
Section  1.897-3(cJ(4j  is  amended  by 


revising  the  reference  therein  to 
"§  1.8©7-l(c)(2)  (i)  or  (ii)"  to  read 
"8  1  J97-l(cK2Kiii)  (A)  or  (B)." 

Par.  5.  The  following  sections  are 
added  immediately  after  S  1. 1443-1. 

§  144S-1    WIttihoiding  on  dispositions  of 
U.S.  real  property  Interests  by  forslgn 
persons:  In  general  (temporary). 

(a)  Purpose  and  scope  of  regulations. 
These  regulations  set  forth  rules  relating 
to  the  withholding  requirements  of 
section  1445.  In  general,  section  1445(a) 
provides  that  any  person  who  acquires  a 
U.S.  real  property  interest  fi-om  a  foreign 
person  must  withhold  a  tax  of  10  percent 
from  the  amount  realized  by  the 
transferor  foreign  person  (or  a  lesser 
amount  established  by  agreement  with 
the  Internal  Revenue  Service).  Section 
1445(e)  provides  special  rules  requiring 
withholding  on  distributions  and  certain 
other  transactions  by  corporations, 
partnerships,  trusts,  and  estates.  This 
i  1.1445-1  provides  general  rules 
concerning  the  withholding  requirement 
of  sections  1445(a),  as  well  as 
definitions  applicable  under  both 
section  1445ta)  and  1445(e).  Section 
1.1445-2  provides  for  various  situations 
in  which  withholding  is  not  required 
under  section  1445(a).  Section  1.1445-3 
provides  for  adjustments  to  the  amount 
required  to  be  withheld  by  transferees 
under  section  1445(a).  SecUon  1.1445-4 
prescribes  the  duties  of  agents  in 
transactions  subject  to  withholding 
under  either  section  1445(a)  or  1445(e). 
Section  1.1445-5  provides  rules 
concerning  the  withholding  required 
under  section  1445(el.  while  S  1.1445-6 
provides  for  adjustments  to  the  amount 
required  to  be  withheld  under  section 
1445(e).  Finally,  1 1.1445-7  provides 
rules  concerning  the  treatment  of  a 
foreign  corporation  that  has  made  an 
election  under  section  897(i)  to  be 
treated  as  a  domestic  corporation. 

(b)  Duty  to  withhold— {1)  la  general. 
Transferees  of  U.S,  real  property 
interests  are  required  to  deduct  and 
withhold  a  tax  equal  to  10  percent  of  the 
amount  reaiized  by  the  traosleror,  if  the 
transferor  is  a  foreign  person  and  the 
disposition  takes  place  on  or  after 
January  1. 1985.  Neither  the  transferee's 
duty  to  withhold  nor  the  amount 
required  to  be  withheld  is  afiected  by 
the  amount  of  cash  to  be  paid  by  the 
transferee.  Amounts  withheld  must  be 
reported  and  paid  over  in  accordance 
with  the  requirements  of  paragraph  (c) 
of  this  section.  Failures  to  withhold  and 
pay  over  are  subject  to  the  liabilities  set 
forth  in  paragraph  (e)  of  this  section.  If 
two  or  more  persons  are  joint 
transferees  of  a  U.S.  reel  property 
interest,  ea«h  such  person  is  subject  to 
the  ebiigntioo  to  writhhold.  That 


obiigaticm  is  fulfilled  with  respect  to 
each  such  person  if  any  ofje  of  them 
ivifhholds  and  pays  over  the  required 
amount  in  accordance  with  the  rules  of 
this  section.  If  the  amount  realized  (as 
defined  in  paragraph  (g)(5)  of  this 
section)  by  the  transferor  is  zero,  then 
no  withholding  is  required.  For  example, 
if  a  real  property  interest  h  transferred 
as  a  gift  (i.e,  the  recipient  does  not 
assume  any  liabilities  or  furnish  any 
other  consideration  to  the  transferor) 
then  no  withholding  is  required. 
Withholding  is  not  required  with  respect 
to  dispositions  that  takes  place  before 
January  1, 1985.  even  if  the  first  payment 
of  consideration  is  made  after  December 
31. 1964. 

(2)  U.S.  real  property  interest  owned 
jointly  by  foreign  and  non-foreign 
transferors.  The  amount  subject  to 
withholding  under  ptiragraph  (b)(1)  of 
this  section  with  respect  to  the  transfer 
of  a  U.S.  reed  property  interest  owned  by 
one  or  more  foreign  persons  (as  defined 
in  5  1.897-1  (k))  and  one  or  more  non- 
foreign  persons  shall  be  determined  by 
allocating  the  amount  realized  from  the 
transfer  between  (or  among)  such 
transferors  based  upon  the  capital 
contribution  of  each  transferor  with 
respect  to  the  property  and  by 
aggregating  the  amounts  allocated  to 
any  foreign  person  (or  persons).  For  this 
purpose,  a  husband  and  wife  will  each 
be  deemed  to  have  contributed  50 
percent  of  the  aggregate  capital 
contributed  by  such  husband  and  %vife. 
See  S  1.1445-l(f){3)(iv)  with  respect  to 
the  crediting  of  the  amount  withheld 
between  or  amcxig  joint  foreign 
transferors. 

(3)  Options  to  acquire  a  US.  real 
property  interest — 

(i)  No  withholding  an  grant  of  option. 
No  withholding  is  required  undier  section 
1445  with  respect  to  any  amount 
realized  by  the  grantor  on  the  grant  of 
an  option  to  acquire  a  U.S.  real  property 
interest. 

(ii)  No  withholding  upon  lapse  of 
option.  No  withholdhig  is  required  under 
section  1445  with  respect  to  any  amount 
realized  by  the  grantor  upon  the  lapse  of 
an  option  to  acquire  a  U.&  real  property 
interest 

(iii)  Withholding  required  upon  the 
sale  or  exchange  of  option.  A  transferee 
of  an  option  to  acquire  a  U.S.  real 
property  interest  must  deduct  and 
withhold  a  tax  equal  to  10  percent  of  die 
amount  realized  by  the  transferor  upon 
the  disposition.  Tlas  (  1.14«S-l(bH3){iii) 
does  not  apply  to  require  withholding 
upon  the  initial  grant  of  an  option. 

(iv)  Withhokiing  required  on  exercise 
of  option.  If  the  holder  exercises  an 
option  to  parchasa  a  U.S.  real  property 
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interest,  the  amount  paid  for  the  option 
shall  be  considered  an  amount  realized 
by  the  grantor/transferor  upon  the 
transfer  of  the  property  with  respect  to 
which  the  option  was  granted,  and  shall 
thus  be  subject  to  withholding  on  the 
day  that  such  underlying  property  is 
transferred.  The  preceding  sentence 
applies  regardless  of  whether  or  not  the 
terms  of  the  option  specifically  provide 
that  the  option  price  is  applied  to  the 
purchase  price. 

(4)  Exceptions  and  modifications.  The 
duty  to  withhold  under  section  144S(a]  is 
subject  to  the  exceptions  and 
modifications  contained  in  SS 11445-2 
and  1.1145-3.  Generally,  S  1.1445-2 
provides  rules  for  determining  that 
withholding  is  not  required  because 
either  the  transferor  is  not  a  foreign 
person  or  the  interest  transferred  is  not 
a  U.S.  real  property  interest.  In  addition. 
§  1.1445-2  provides  exceptions  to  the 
withholding  requirement,  including  a 
rule  that  exempts  from  withholding  any 
person  who  acquires  a  U.S.  real  property 
interest  for  use  as  a  residence  for  a 
contract  price  of  $300,000  or  less.  If 
withholding  is  required  under  section 
1445(a],  S  1.1445-3  allows  the  amount 
withheld  to  be  modified  pursuant  to  a 
withholding  certiflcate  issued  by  the 
Internal  Revenue  Service.  If  a  transferee 
cannot  withhold  the  full  amount 
required  because  the  first  payment  of 
consideration  for  the  transfer  does  not 
involve  sufficient  cash  (or  other  liquid 
assets  convertible  into  cash,  such  as 
foreign  currency),  then  a  withholding 
certificate  must  be  obtained  pursuant  to 
S  1.1445-3. 

(c)  Reporting  and  paying  over  of 
withheld  amounts — (1)  In  general.  A 
transferee  must  report  and  pay  over  any 
tax  withheld  by  the  20th  day  after  the 
date  of  the  transfer.  Forms  8288  and 
8288-A  are  used  for  this  purpose,  and 
must  be  filed  with  the  Internal  Revenue 
Service  Center.  Philadelphia,  PA,  19255. 
Pursuant  to  section  7502  and  regulations 
thereunder,  the  timely  mailing  of  Forms 
8288  and  8228-A  will  be  treated  as  their 
timely  filing.  Form  8288-A  will  be 
stamped  by  the  DRS  to  show  receipt,  and 
a  stamped  copy  will  be  mailed  by  the 
IRS  to  the  transferor  (at  the  address 
reported  on  the  form)  for  the  transferor's 
use.  See  55 11445-l(f)  and  1.1445-3(f). 

(2)  Pending  application  for 
withholding  certificate — (i)  In  general. 

(A)  Delayed  reporting  and  payment 
with  respect  to  application  submitted  by 
transferee.  If  an  application  for  a 
withholding  certificate  with  respect  to  a 
transfer  of  a  U.S.  real  property  interest  is 
submitted  to  the  Internal  Revenue 
Service  by  the  transferee  on  the  day  of 
or  at  any  time  prior  to  the  transfer,  the 
transferee  must  withhold  10  percent  of 


the  amount  realized  as  required  by 
paragraph  (b)  of  this  section.  However, 
the  amount  withheld,  or  a  lesser  amount 
as  determined  by  the  Service,  need  not 
be  reported  and  paid  over  to  the  Service 
until  the  20th  day  following  the  Service's 
final  determination  with  respect  to  the 
application  for  a  withholding  certificate. 
For  this  purpose,  the  Service's  final 
determination  occurs  on  the  day  when 
the  withholding  certificate  is  mailed  to 
the  transferee  by  the  Service  or  when  a 
notification  denying  the  request  for  a 
withholding  certificate  is  mailed  to  the 
transferee  by  the  Service.  An 
application  is  submitted  to  the  Service 
on  the  day  it  is  actually  received  by  the 
Service  at  the  address  provided  in 
S 1. 1445-1  (g)(10)  or,  under  the  rules  of 
section  7502,  on  the  day  it  is  mailed  to 
the  Service  at  the  address  provided  in 
51.1445-I(g)(10). 

(B)  Delayed  reporting  and  payment 
with  respect  to  application  submitted  by 
transferor.  If  an  application  for  a 
withholding  certificate  with  respect  to  a 
transfer  of  a  U.S.  real  property  interest 
is  submitted  to  the  Internal  Revenue 
Service  by  the  Transferor  on  the  day  of 
or  any  time  prior  to  the  transfer,  such 
transferor  must  provide  notice  to  the 
transferee  prior  to  the  transfer.  No 
particular  form  is  required  but  the  notice 
must  set  forth  the  name,  address,  and 
taxpayer  identification  number,  if  any, 
of  the  transferor,  a  brief  description  of 
the  property  which  is  the  subject  of  the 
application,  and  the  date  the  application 
was  submitted  to  the  Service.  The 
transferee  must  withhold  10  percent  of 
the  amount  realized  as  required  in 
paragraph  (b)  of  this  section  but  need 
not  report  or  pay  over  to  the  Service 
such  amount  (or  a  lesser  amount  as 
determined  by  the  Service)  until  the  20th 
day  following  the  Service's  final 
determination  with  respect  to  the 
application. 

The  Service  will  send  a  copy  of  the 
withholding  certificate  or  copy  of  the 
notification  denying  the  request  for  a 
withholding  certificate  to  the  transferee. 
For  this  purpose,  the  Service's  final 
determination  will  be  deemed  to  occur 
on  the  day  when  the  copy  of  the 
withholding  certificate  or  the  copy  of  the 
notification  denying  the  request  for  a 
withholding  certificate  is  mailed  by  the 
Service  to  the  transferee  (or 
transferees).  An  application  is  submitted 
to  the  Service  on  the  day  it  is  actually 
received  by  the  Service  at  the  address 
provided  in  S  1. 1445-1  (g)(10)  or.  under 
the  rules  of  5  7502,  on  the  day  it  is 
mailed  to  the  Service  at  the  address 
provided  in  5  1.1445-l(g)(10). 

(ii)  Anti-abuse  rule  (A)  In  general.  A 
transferee  that  in  reliance  upon  the  rules 
of  this  paragraph  (c)(2)  fails  to  report 


and  pay  over  amounts  withheld  by  the 
20th  day  following  the  date  of  the 
transfer,  shall  be  subject  to  the  payment 
of  interest  and  penalties  if  the  relevant 
application  for  a  withholding  certificate 
(or  an  amendment  to  the  application  for 
a  withholding  certificate)  was  submitted 
for  a  principal  purpose  of  delaying  the 
transferee's  payment  to  the  IRS  of  the 
amount  withheld.  Interest  and  penalties 
shall  be  assessed  on  the  amount  that  is 
ultimately  paid  over  (or  collected 
pursuant  to  the  agreement)  with  respect 
to  the  period  between  the  20th  day  after 
the  date  of  the  transfer  and  the  date  on 
which  payment  is  made  (or  collected). 

(B)  Presumption.  A  principal  purpose 
of  delaying  payment  of  the  amount 
withheld  shall  be  presumed  if — 

(?)  The  transferee  applies  for  a 
withholding  certificate  pursuant  to 
§1.1445-3T(c)  based  on  a  determination 
of  the  transferor's  maximum  tax 
liability,  and 

[2]  Such  liability  is  ultimately 
determined  to  be  equal  to  90  percent  or 
more  of  the  amount  that  was  otherwise 
required  to  be  withheld  and  paid  over. 
However,  the  presumption  created  by 
the  previous  sentence  may  be  rebutted 
by  evidence  establishing  that  delaying 
payment  of  the  amount  withheld  was 
not  a  principal  purpose  of  the 
transaction. 

(d)  Contents  of  Forms  8288  and  8288- 
A — (1)  Transactions  subject  to  section 
1445(a).  Any  person  that  is  required  to 
file  Forms  8288  and  8288-A  pursuant  to 
section  1445(a)  and  the  rules  of  this 
section  must  set  forth  thereon  the 
following  information: 

(i)  The  name,  identifying  number  (if 
any),  and  home  address  (in  the  case  of 
an  individual)  or  office  address  (in  the 
case  of  any  entity)  of  the  transferee(s) 
filing  the  return; 

(ii)  The  name,  identifying  number  (if 
any),  and  home  address  (in  the  case  of 
an  individual)  or  office  address  (in  the 
case  of  any  entity)  of  the  transferor(s); 

(iii)  A  brief  description  of  the  U.S.  real 
property  interest  transferred,  including 
its  location  and  the  nature  of  any 
substantial  improvements  in  the  case  of 
real  property,  and  the  class  or  type  and 
amount  of  interests  transferred  in  the 
case  of  interests  in  a  corporation  that 
constitute  U.S.  real  property  interests; 

(iv)  The  date  of  the  transfer 

(v)  The  amount  realized  by  the 
transferor,  as  defined  in  paragraph  (g)(5) 
of  this  section: 

(vi)  The  amount  withheld  by  the 
transferee  and  whether  withholding  is  at 
the  statutory  or  reduced  rate;  and 

(vii)  Such  other  information  as  the 
Commissioner  may  require. 
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For  purposes  of  paragraph  (d)(1)  (i) 
and  (ii),  mailing  addresses  may  be 
provided  in  addition  to,  but  not  in  lieu 
of,  home  addresses  or  office  addresses. 

(2)  Transactions  subject  to  section 
1445(e).  Any  person  that  is  required  to 
file  Forms  8288  and  8288-A  pursuant  to 
the  rules  of  5  1.1445-5  must  set  forth 
thereon  the  following  information: 

(i)  The  name,  identifying  number  (if 
any),  and  office  address  of  the  entity  or 
fiduciary  filing  the  return; 

(ii)  The  amount  withheld  by  the  entity 
or  fiduciary; 

(iii)  The  date  of  the  transfen 

(iv)  In  the  case  of  a  transaction 
subject  to  withholding  pursuant  to 
section  1445(e)(1)  and  5  1.1445-5(c): 

(A)  A  brief  description  of  the  U.S.  real 
property  interest  transferred,  as 
described  in  paragraph  (d)(l)(iii)  of  this  , 
section: 

(B)  The  name,  identifying  number  (if 
any),  and  home  address  (in  the  case  of 
an  individual)  or  office  address  (in  the 
case  of  an  entity)  of  each  holder  of  an 
interest  in  the  entity  that  is  a  foreign 
person;  and 

(C)  Each  such  interest-holder's  pro 
rata  share  of  the  amount  withheld; 

(v)  In  the  case  of  a  distribution  subject 
to  withholding  pursuant  to  section 
1445(e)(2)  and  5  1.1445-5(d): 

(A)  A  brief  description  of  the  U.S.  real 
property  interest  transferred,  as 
described  in  paragraph  (d)(l)(iii)  of  this 
section;  and 

(B)  The  amount  of  gain  recognized 
upon  the  distribution  by  the  corporation. 

(vi)  In  the  case  of  a  distribution 
subject  to  withholding  pursuant  to 
section  1445(e)(3)  and  5  1.1445-5(e): 

(A)  A  brief  description  of  the  property 
distributed  by  the  corporation; 

(B)  The  name,  identifying  number  (if 
any),  and  home  address  (in  case  of  an 
individual)  or  office  address  (in  the  case 
of  an  entity]  of  each  holder  of  an 
interest  in  the  entity  that  is  a  foreign 
person; 

(C)  The  amount  realized  upon  the 
distribution  by  each  such  foreign 
interest  holder,  and 

(D)  Each  foreign  interest-holder's  pro 
rata  share  of  the  amount  withheld:  and 

(vii)  Such  other  information  as  the 
Commissioner  may  require. 

(e)  Liability  of  transferee  upon  failure 
to  withhold— (\)  In  general.  Every 
person  required  to  deduct  and  withhold 
tax  under  section  1445  is  made  liable  for 
that  tax  by  section  1461.  Therefore,  a 
person  that  is  required  to  deduct  and 
withhold  tax  but  fails  to  do  so  may  be 
held  liable  for  the  payment  of  the  tax 
and  any  applicable  penalties  and 
interest. 

(2)  Transferor's  liability  not  otherwise 
satisfied— {\)  Tax  and  penalties.  Except 


as  provided  in  paragraph  (e)(3)  of  this 
section,  if  a  transferee  is  required  to 
deduct  and  withhold  tax  under  section 
1445  but  fails  to  do  so.  then  the  tax  shall 
be  assessed  against  and  collected  from 
that  transferee.  Such  person  may  also  be 
subject  to  any  of  the  civil  and  criminal 
penalties  that  apply.  Corporate  officers 
or  other  responsible  persons  may  be 
subject  to  a  civil  penalty  under  section 
6672  equal  to  the  amount  that  should 
have  been  withheld  and  paid  over. 

(ii)  Interest.  If  a  transferee  is  required 
to  deduct  and  withhold  tax  under 
section  1445  but  fails  to  do  so,  then  such 
transferee  shall  be  liable  for  the 
payment  of  interest  pursuant  to  section 
6601  and  the  regulations  thereunder. 
Interest  shall  be  payable  with  respect  to 
the  period  between — 

(A)  The  last  date  on  which  the  tax 
imposed  under  section  1445  was 
required  to  be  paid  over  by  the 
transferee,  and 

(B)  The  date  on  which  such  tax  is 
actually  paid.  Interest  shall  be  payable 
with  respect  to  the  4»tire  amount  that  is 
required  to  be  deducted  and  withheld. 
However,  if  the  Service  issues  a 
withholding  certificate  providing  for 
withholding  of  a  reduced  amount,  then, 
for  the  period  after  the  issuance  of  the 
certificate,  interest  shall  be  payable 
with  respect  to  that  reduced  amount. 

(3)  Transferor's  liability  otherwise 
satisfied— [i]  Tax  and  penalties.  If  a 
transferee  is  required  to  deduct  and 
withhold  tax  under  section  1445  but  fails 
to  do  so,  and  the  transferor's  tax 
liability  writh  respect  to  the  transfer  was 
satisfied  (or  was  established  to  be  zero) 
by- 

(A)  The  transferor's  filing  of  an 
income  tax  return  (and  payment  of  any 
tax  due)  with  respect  to  the  transfer,  or 

(B)  The  issuance  of  a  withholding 
certificate  by  the  Internal  Revenue 
Service  establishing  that  the  transferor's 
maximum  tax  liability  is  zero, 

then  the  tax  required  to  be  withheld 
under  section  1445  shall  not  be  collected 
from  the  transferee.  Such  transferee's 
liability  for  tax,  and  the  requirement 
that  such  person  file  Forms  8288  and 
828&-A,  shall  be  deemed  to  have  been 
satisfied  as  of  the  date  on  which  the 
transferor's  income  tax  return  was  filed 
or  the  withholding  certificate  was 
issued.  No  penalty  shall  be  imposed  on 
or  collected  from  such  person  for  failure 
to  return  or  pay  the  tax,  unless  such 
failure  was  fraudulent  and  for  the 
purpose  of  evading  payment.  A 
transferee  that  seeks  to  avoid  liability 
for  tax  and  penalties  pursuant  to  the 
rule  of  paragraph  (e)(3)(i)  must  provide 
sufficient  information  for  the  Service  to 
determine  whether  the  transferor's  tax 


liability  was  satisfied  (or  was 
established  to  be  zero). 

(ii)  Interest.  If  a  transferee  is  required 
to  deduct  and  withhold  tax  under 
section  1445  but  fails  to  do  so,  then  such 
person  shall  be  liable  for  the  payment  of 
interest  under  section  6601  and 
regulations  thereunder.  Such 
transferee's  liability  for  the  payment  of 
interest  shall  not  be  excused  by  reason 
of  the  deemed  satisfaction,  pursuant  to 
subdivision  (i)  of  this  paragraph  (e)(3). 
of  the  transferee's  liability  under  section 
1445.  because  the  deemed  satisfaction  of 
that  liability  is  the  equivalent  of  the  late 
payment  of  a  liability,  on  which  interest 
must  be  paid.  Interest  shall  be  payable 
with  respect  to  the  period  between— 

(A)  The  last  date  on  which  the  tax 
imposed  under  section  1445  was 
required  to  be  paid  over,  and 

(B)  The  date  (established  from 
information  supplied  to  the  Service  by 
the  transferee)  on  which  any  tax  due  is 
paid  with  respect  to  the  transferor's 
relevant  income  tax  return,  or  the  date 
the  withholding  certificate  is  issued 
establishing  that  the  transferor's 
maximimi  tax  liability  is  zero. 

Interest  shall  be  payable  with  respect  to 
the  entire  amount  that  is  required  to  be 
deducted  and  withheld.  However,  if  the 
Service  issues  a  withholding  certificate 
providing  for  withholding  of  a  reduced 
amount  then  for  the  period  after  the 
issuance  of  the  certificate  interest  shall 
be  payable  with  respect  to  that  reduced 
amount. 

(4)  Coordination  with  entity  with 
holding  rules.  For  purposes  of  section 
1445(e)  and  55  11445-5, 1.1445-6, 
1.1445-7.  and  1.1445-6.  the  rules  of  this 
paragraph  (e)  shall  be  applied  by — 

(i)  Substituting  the  words  "person 
required  to  withhold"  for  the  word 
"transferee"  each  place  it  appears  in 
this  paragraph  (e).  and 

(ii)  Substituting  the  words  "person 
subject  to  withholding"  for  the  word 
"transferor"  each  place  it  appears  in  this 
paragraph  (e). 

(0  Effect  of  withholding  on 
transferor — (1)  In  general.  The 
withholding  of  tax  under  section  1445(a) 
does  not  excuse  a  foreign  person  that 
disposes  of  a  U.S.  real  property  interest 
from  filing  a  U.S.  tax  return  with  respect 
to  the  income  arising  from  the 
disposition.  Form  1040NR,  1041,  or 
1120F.  as  appropriate,  must  be  filed,  and 
any  tax  due  must  be  paid,  by  the  filing 
deadline  generally  applicable  to  such 
person.  (TTie  return  may  be  filed  by  such 
later  date  as  is  provided  in  an  extension 
granted  by  the  Internal  Revenue 
Service.)  Any  tax  withheld  under 
section  1445(a)  shall  be  credited  against 
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the  amount  of  incone  tax  as  computed 
in  such  return. 

(2)  Manner  of  obtaining  credit  or 
refund.  A  stamped  copy  of  Form  82S8-A 
will  be  provided  to  the  transferor  by  the 
Service  (under  paragraph  (c)  of  this 
section),  and  must  be  attached  to  the 
transferor's  return  to  establish  the 
amount  withheld  that  is  available  aa  a 
credit.  If  to  establish  the  amount  with 
that  is  available  as  a  credit.  If  the 
amount  withheld  under  section  1445(a) 
constitutes  (ess  than  the  full  amount  of 
the  transferor's  U.S.  tax  liabihty  for  that 
taxable  year,  then  a  payment  of 
estimated  tax  may  be  required  to  be 
made  pnrsuant  to  section  0154  or  6654 
prior  to  the  fHing  of  the  income  tax 
return  for  that  year.  Alternatively,  if  the 
amount  withheld  under  section  1445(a) 
exceeds  the  transferor's  maximum  tax 
liability  with  respect  to  the  disposition 
(as  determined  by  the  IRS),  then  the 
transferor  may  seek  an  early  refund  of 
the  excess  pursuemt  toS  1.1445-3(g).  or  a 
normal  refund  upon  the  hling  of  a  tax 
return. 

(3)  Special  rules — (i)  Failure  to 
receive  Form  8288- A.  If  a  stamped  copy 
of  Form  8288-A  has  not  been  provided 
to  the  transferor  by  the  Service,  the 
transferor  may  establish  the  amount  of 
tax  withheld  by  the  transferee  by 
attaching  to  its  return  substantial 
evidence  [e.g..  closing  documents)  of 
such  amount.  Such  a  transferor  must 
attach  to  its  return  a  statement  which 
supplies  all  of  the  information  required 
by  5  1 1445-l(d)  (except  such 
information  that  was  not  obtained  after 
a  diligent  effort). 

(ii)  U.S.  persons  subjected  to 
withholding.  If  a  transferee  withholds 
tax  under  section  1445(a)  with  respect  to 
a  person  who  is  not  a  foreign  person, 
such  person  may  credit  the  amount  of 
any  tax  withheld  against  his  income  tax 
liability  in  accordance  with  the 
provisions  of  this  §  1.1145-lff)  or  apply 
for  an  early  refund  under  1.1445-3(f). 

(iii)  Refund  in  case  of  insta/bnent 
saie.  A  transferor  that  takes  gain  into 
account  in  accordance  with  the 
provisions  of  section  453  shall  not  be 
entitled  to  a  refund  of  the  amount 
withheld,  unless  a  withholding 
certificate  providing  for  such  a  refund  is 
obtained  from  the  Internal  Revenue 
Service  pursuant  to  the  provisions  of 
S  1.1445-3. 

(iv)  Joint  foreign  transferors.  If  two  or 
more  foreign  persons  jointly  transfer  a 
U.S.  real  property  interest,  each 
transSeror  shall  be  credited  with  such 
portion  of  the  amount  withheld  as  such 
transferors  mutually  agree.  Such 
transferors  must  rei^ueat  that  the 
transferee  reflect  the  agreed-upon 
crediting  of  the  amount  withheld  on  the 


Forms  8286-A  filed  by  the  transferee.  If 
the  foreign  transferors  fail  to  request 
that  the  transferee  reflect  the  agreed- 
upon  crediting  of  the  aoKMint  withheld 
by  the  10th  day  after  the  date  of 
transfer,  the  transferee  must  credit  the 
amount  withheld  equally  between  (or 
among)  the  foreign  transferors.  In  such 
case,  the  transferee  is  indemnified 
pursuant  to  section  1461  against  any 
clain  by  a  transferor  objecting  to  the 
resulting  division  of  credits.  For  rules 
regarduig  the  amount  realized  allocated 
to  joint  foreign  and  non-foreign 
transferors,  see  i  1.1445-l(b)(2). 

(g)  DefiahionB — (1)  In  geaeral.  Unless 
otherwise  specified,  the  definitions  of 
terms  provided  in  i  1.897-1  shall  apply 
for  purposes  of  this  sectKMi  and 
5  §  1.1445-2  through  1.1445-7.  For 
purposes  of  section  1445  and  the 
regulations  thereimder,  definitions  of 
other  relevant  terms  are  provided  in  this 
paragraph  (g).  In  addition,  the  term 
"residence"  is  defined  in  1.1445-2(d](l), 
the  terms  "transferor's  agent"  and 
"transferee's  agent"  are  defined  in 
1.1445-4(f),  and  the  term  "relevant 
taxpayer"  is  defined  in  1.1445-6(a)(2). 

(2)  Transfer.  The  term  "transfer" 
means  any  transaction  that  would 
constitute  a  disposition  for  emy  purpose, 
of  the  Internal  Revenue  Code  and 
regulations  thereunder.  For  purposes  of 
§§1.1445-5  and  1.1445-6,  the  term 
includes  distribution  to  shareholders  of 
a  corporation,  partners  of  a  partnership 
and  beneficiaries  of  a  trust  or  estate. 

(3)  Transferor.  The  term  "transferor" 
means  any  pers<Mi,  foreign  or  domestic, 
that  disposes  of  a  U.S.  real  property 
interest  by  sale,  exchange,  gift,  or  any 
other  transfer.  The  term  "U.S.  real 
property  interest"  is  defined  in  S  1.897- 
1(c). 

(4)  Transferee.  The  term  "transferee" 
means  any  person,  foreign  or  domestic, 
that  acquires  a  U.S.  real  property 
interest  by  purchase,  exchange,  gift  or 
any  other  transfer. 

(5)  Amount  realized.  The  amount 
realized  by  the  transferor  for  the 
transfer  of  a  U.S.  real  property  interest 
is  the  sum  of. 

(i)  The  cash  paid,  or  to  be  paidk- 

(ii)  The  fair  market  value  of  other 
property  transferred,  or  to  be 
transferred,  and 

(iii)  The  outstanding  amount  of  any 
liability  assumed  h^  the  transferee  or  to 
which  the  U.S.  real  property  interest  is 
subject  immediately  before  and  after  the 
transfer. 

The  term  "cash  paid  or  to  be  paid" 
does  not  include  stated  or  unstated 
interest  or  original  issue  discount  (as 
determined  under  the  rules  oi  sections 
1271  through  1275). 


(6)  Contract  price.  The  contract  price 
of  a  U.S.  real  property  interest  is  the 
sum  that  is  agreed  to  by  the  transferee 
and  transferor  as  the  total  amount  of 
consideration  to  be  paid  for  the 
property.  That  amount  will  generally  be 
equal  to  the  amount  realized  by  the 
transferor,  as  defined  in  paragraph  (b)(5) 
of  this  section. 

(7)  Fair  market  value.  The  fair  market 
value  of  property  means  the  price  at 
which  the  property  would  change  hands 
between  an  unrelated  willing  buyer  and 
willing  seller,  neither  being  under  any 
compulsion  to  buy  or  to  sell  and  both 
having  reasonable  knowledge  of  all 
relevant  facts. 

(8)  Date  of  transfer.  The  date  of 
transfer  of  a  U.S.  real  property  interest 
is  the  first  date  on  which  consideration 
is  paid  (or  a  liability  assumed)  by  the 
transferee.  However,  for  pm-poses  of 
section  1445(e)  (2).  (3),  and  (4)  and 

§§  1.1445-5(c)(l)(rii)  and  1.1445-5(cp) 
only,  the  date  of  transfer  is  the  date  of 
the  dfstribntion  that  gives  rise  to  the 
obligation  to  withhold.  For  purposes  of 
this  paragraph  (gl(B),  the  payment  of 
consideration  does  not  include  the 
payment,  prior  to  the  passage  of  legal  or 
equitable  title  (other  than  pursuant  to  an 
initial  contract  for  purchase),  of  earnest 
money,  a  good-faith  deposit  or  any 
similar  sum  that  is  primarily  intended  to 
bind  the  transferee  or  transferor  to  the 
entering  or  performance  of  a  contract 
Such  a  payment  will  not  constitute  a 
payment  of  consideration  solely  because 
it  may  ultimately  be  appbed  against  the 
amount  owed  to  the  transfavr  by  the 
transferee.  Such  a  payment  is  presamed 
to  be  earnest  money,  a  good  faith 
deposit  or  a  similar  sum  if  it  is  subject 
to  forfeiture  in  the  event  of  a  failure  to 
enter  into  a  contract  or  a  breach  of 
contract.  However,  a  payment  that  n 
not  forefeitabie  may  nevertheless  be 
found  to  constitute  earnest  money,  a 
good  faith  deposit  or  a  similar  smn. 

(9)  Identifying  number.  Pursuant  to 

§  1.897-l(p).  an  individuars  identifying 
number  is  the  social  security  number  (or 
the  identification  numbers  assigned  by 
the  Internal  Revenue  Service).  The 
identifying  number  of  any  other  person 
is  its  United  States  employer 
identification  number. 

(10)  Address  (^Assistant 
Commissioner  (Internationa}).  Any 
written  communication  directed  to  the 
Assistant  ComBiissioner  (Interna tiomi) 
is  to  be  addressed  as  follows:  Assistant 
Commissioner  (International);  Director, 
Office  of  Compliance,  OP;I:C:E:666;  950 
L'Eniant  PUza  Sovth,  SW.:  COMSAT 
Bmlding:  Washington.  DC  20024. 


y|fi£9A      Psftapal    Domslar     /     Vrwl      CA      Mn      fAT     I    \Mai\noaA!. 
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S  t1445-2    Situations  In  whict)  wittitioMing 
Is  not  required  under  section  1445(a). 

(a)  Purpose  and  scope  of  section.  This 
section  provides  rules  concerning 
various  situations  in  which  withhold  is 
not  required  under  section  1445(a).  In 
general,  a  transferee  has  a  duty  to 
withhold  under  section  1445(a)  only  if 
both  of  the  following  are  true: 

(1)  The  transferor  is  a  foreign  person: 
and 

(2)  The  transferee  is  acquiring  a  U.S. 
real  property  interest. 

Thus,  paragraphs  (b)  and  (c)  of  this 
section  provide  rules  under  which  a 
transferee  of  property  can  ascertain  that 
he  has  no  duty  to  withhold  because  one 
or  the  other  of  the  two  key  elements  is 
missing.  Under  paragraph  (b),  a 
transferee  may  determine  that  no 
withholding  is  required  because  the 
transferor  is  not  a  foreign  person.  Under 
paragraph  (c),  a  transferee  may 
determine  that  no  withholding  is 
required  because  the  property  acquired 
is  not  a  U.S.  real  property  interest. 
Finally,  paragraph  (d)  of  this  section 
provides  rules  concerning  exceptions  to 
the  withholding  requirement. 

(b)  Transferor  not  a  foreign  person — 
(1)  In  general.  No  withholding  is 
required  under  section  1445  if  the 
transferor  of  a  U.S.  real  property  interest 
is  not  a  foreign  person.  Therefore, 
paragraph  {b)(2)  of  this  section  provides 
rules  pursuant  to  which  the  transferor 
can  provide  a  certification  of  non- 
foreign  status  to  inform  the  transferee 
that  withholding  is  not  required.  A 
transferee  that  obtains  such  a 
certification  must  retain  that  document 
for  five  years,  as  provided  in  paragraph 
(b)(3)  of  this  section.  Except  to  the 
extent  provided  in  paragraph  (b)(4)  of 
this  section,  the  obtaining  of  this 
certification  excuses  the  transferee  from 
any  liability  otherwise  imposed  by 
section  1445  and  §  1.1445-l(e).  However, 
section  1445  and  the  rules  of  this  section 
do  not  impose  any  obligation  upon  a 
transferee  to  obtain  a  certification  from 
the  transferor,  thus,  a  transferee  may 
instead  rely  upon  other  means  to 
ascertain  the  non-foreign  status  of  the 
transferor.  If.  however,  the  transferee 
relies  upon  other  means  and  the 
transferor  was.  in  fact,  a  foreign  person, 
then  the  transferee  is  subject  to  the 
liability  imposed  by  section  1445  and 
§  1.1445-l(e). 

A  transferee  is  in  no  event  required  to 
rely  upon  other  means  to  ascertain  the 
non-foreign  status  of  the  transferor  and 
may  demand  a  certification  of  non- 
foreign  status.  If  the  certification  is  not 
provided,  the  transferee  may  withhold 
tax  under  section  1445  and  will  be 
considered,  for  purposes  of  sections 


1461  through  1463.  to  have  been  reouired 
to  withhold  such  tax. 

(2)  Transferor's  certification  of  non- 
foreign  status— {i)  In  general.  A 
transferee  of  a  U.S.  real  property 
interest  is  not  required  to  withhold 
under  section  1445(a)  if.  prior  to  or  at  the 
time  of  the  transfer,  the  transferor 
furnishes  to  the  transferee  a  certification 
that— 

(A)  States  that  the  transferor  is  not  a 
foreign  person. 

(B)  Sets  forth  the  transferor's  name, 
identifying  number  and  home  address 
(in  the  case  of  an  individual)  or  office 
address  (in  the  case  of  an  entity),  and 

(C)  Is  signed  under  penalties  of 
perjury. 

In  general,  a  foreign  person  is  a 
nonresident  alien  individual,  foreign 
corporation,  foreign  partnership,  foreign 
trust,  or  foreign  estate,  but  not  a  resident 
alien  individual.  In  this  regard,  see 
§  1.897-l(k).  However,  a  foreign 
corporation  that  has  made  a  valid 
election  under  section  897(i)  is  generally 
not  treated  as  a  foreign  person  for 
purposes  of  section  1445.  In  this  regard, 
see  §  1.1445-7.  Pursuant  to  §  1.897-l(p). 
an  individual's  identifying  number  is  the 
individual's  Social  Security  number  and 
any  other  person's  identifying  number  is 
its  U.S.  employer  identification  number. 
A  certification  pursuant  to  this 
paragraph  (b)  must  be  vertified  as  true 
and  signed  under  penalties  of  perjury  by 
a  responsible  officer  in  the  case  of  a 
corporation,  by  a  general  partner  in  the 
case  of  a  partnership,  and  by  a  trustee, 
executor,  or  equivalent  fiduciary  in  the 
case  of  a  trust  or  estate.  No  particular 
form  is  needed  for  a  certification 
pursuant  to  this  paragraph  (b),  nor  is 
any  particular  language  required,  so 
long  as  the  document  meets  the 
requirements  of  this  paragraph  (b)(2)(i). 
Samples  of  acceptable  certifications  are 
provided  in  paragraph(b)(2)(iii)  of  this 
section. 

(ii)  Foreign  corporation  that  "has 
made  election  under  section  897(i).  A 
foreign  corporation  that  has  made  a 
valid  election  under  section  897(i)  to  be 
treated  as  a  domestic  corporation  for 
purposes  of  section  897  may  provide  a 
certification  of  non-foreign  status 
pursuant  to  this  paragraph  (b)(2). 
However,  an  electing  foreign 
corporation  must  attach  to  such 
certification  a  copy  of  the 
acknowledgment  of  the  election 
provided  to  the  corporation  by  the 
Internal  Revenue  Service  pursuant  to 
§  1.897-3(d)(4). 

An  acknowledgment  is  valid  for  this 
purpose  only  if  it  states  that  the 
information  required  by  §  1.897-3  has 
been  determined  to  be  complete. 


(iii)  Sample  certifications-^) 
Individual  transferor.  "Section  1445  of 
the  Internal  Revenue  Code  provides  that 
a  transferee  (buyer)  of  a  U.S.  real 
property  interest  must  withhold  tax  if 
the  transferor  (seller)  is  a  foreign  person. 
To  inform  the  transferee  (buyer)  that 
withholding  of  tax  is  not  required  upon 
my  disposition  of  a  U.S.  real  property 
interest,  I,  [name  of  transferor],  hereby 
certify  the  following: 

1. 1  am  not  a  nonresident  alien  for 
purposes  of  U.S.  income  taxation: 

2.  My  U.S.  taxpayer  identifying 
number  [Social  Security  number]  is 
:  and 

3.  My  home  address  is: 


I  understand  that  this  certification 
may  be  disclosed  to  the  Internal 
Revenue  Service  by  the  transferee  and 
that  any  false  statement  I  have  made 
here  could  be  punished  by  fine, 
imprisonment,  or  both. 

Under  penalties  of  perjury  I  declare 
that  I  have  examined  this  certification 
and  to  the  best  of  my  knowledge  and 
belief  it  is  true,  correct,  and  complete. 
[Signature  and  Date]" 

(B)  Entity  transferor.  "Section  1445  of 
the  Internal  Revenue  Code  provides  that 
a  transferee  of  a  U.S.  real  property 
interest  must  withhold  tax  if  the 
transferor  is  a  foreign  person.  To  inform 
the  transferee  that  withholding  of  tax  is 
not  required  upon  the  disposition  of  a 
U.S.  real  property  interest  by  [name  of 
transferor],  the  undersigned  hereby 
certifies  the  following  on  behalf  of 
[name  of  transferor]: 

1.  [Name  of  transferor]  is  not  a  foreign 
corporation,  foreign  partnership,  foreign 
trust,  or  foreign  estate  (as  those  terms 
are  defined  in  the  Internal  Revenue 
Code  and  Income  Tax  Regulations]: 

2.  [Name  of  transferor]' s  U.S. 
employer  identification  nimiber  is 
,  and 

3.  [Name  of  transferor]' s  office 
address  is 


[Name  of  transferor]  understands  that 
this  certification  may  be  disclosed  to  the 
Internal  Revenue  Service  by  transferee 
and  that  any  false  statement  contained 
herein  could  be  punished  by  fine, 
imprisonment  or  both. 

Under  penalties  of  perjury  I  declare 
that  I  have  examined  this  certification 
and  to  the  best  of  my  knowledge  and 
belief  it  is  true,  correct  and  complete, 
and  I  further  declare  that  I  have 
authority  to  sign  this  document  on 
behalf  of  [name  of  transferor]. 
(Signature  and  date]  [Title j 
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(3)  Transferee  must  retain 
certification.  If  a  transferee  obtains  a 
transferor's  certification  pursuant  to  the 
rules  of  this  paragraph  (b),  then  the 
transferee  mu£t  retain  that  certification 
untir  the  end  of  the  fifth  taxable  year 
following  the  taxable  year  in  which  the 
transfer  takes  place.  The  transferee 
must  retain  the  certification,  and  make  it 
avaliabte  to  the  Internal  Revenue 
Service  when  requested  in  accordance 
with  the  requirements  of  section  6001 
and  regulations  thereunder. 

(4)  Reliance  upon  certification  not 
permitted— {f)  In  general  A  transferee 
may  not  nty  upon  a  transferor's 
certification  pursuant  to  this  paragraph 
(b)  under  the  circnmstances  set  forth  in 
either  subdivision  (ii)  or  (iii)  of  this 
paragraph  (b)(4).  In  either  of  those 
circumstances,  a  transferee's 
withholding  obligation  shall  apply  as  if 
a  certification  had  never  been  obtained, 
and  the  transferee  is  fully  licible 
pursuant  to  section  1445  and  {  1.1445- 
1(e)  for  any  failure  to  withhold. 

(ii)  Failure  to  attach  IRS 
acknowledgment  of  election.  A 
transferee  that  knows  that  the  transferor 
is  a  foreign  corporation  may  not  rely 
upon  a  certification  of  non-foreign  status 
provided  by  the  corporation  on  the  basis 
of  election  under  section  897(i),  unless 
there  is  attached  to  the  certiHcation  a 
copy  of  the  acknowledgment  by  the 
Internal  Revenue  Service  of  the 
corporation's  election,  as  required  by 
paragraph  (b)(2)(ii)  of  this  section. 

(iii)  Knowledge  of  falsity.  A  transferee 
is  not  entitled  to  rely  upon  a  transferor's 
certification  if  prior  to  or  at  the  time  of 
the  transfer  the  transferee  either — 

(A)  Has  actual  knowledge  that  the 
transferor's  certification  is  false;  or 

(B)  Receives  a  notice  that  the 
certification  is  false  from  a  transferor's 
or  transferee's  agent,  pursuant  to 

§  1.1445-4. 

(iv)  Belated  notice  of  false 
certification.  If  after  the  date  of  the 
transfer  a  transferee  receives  a  notice 
that  a  certification  is  false,  then  that 
transferee  is  entitled  to  rely  upon  the 
certification  only  with  respect  to 
consideration  that  was  paid  prior  to 
receipt  for  the  notice.  Such  a  transferee 
is  required  to  withhold  a  full  10  percent 
of  the  amount  realized  from  the 
consideration  that  remains  to  be  paid  to 
the  transferor  if  possible.  Thus,  if  10 
percent  or  more  of  the  amount  reailzed 
remains  to  be  paid  to  the  transferor  then 
the  transferee  is  required  to  withhold 
and  pay  over  the  full  10  percent.  The 
transferee  mus^  do  so  by  withholding 
and  paying  over  the  entire  amount  of 
each  successive  payment  of 
consideratioB  to  the  transferor  until  the 
full  10  percent  nf  the  amount  realized 


has  beea  withkeld  and  paid  over. 
Amounts  so  withheld  must  be  reported 
and  paid  over  by  the  20lh  day  following 
the  date  oa  which  each  aach  payment  of 
consideration  is  made.  A  transferee  that 
is  subject  to  the  rules  of  this  para^aph 
(b)(4)(iv)  may  not  obtain  a  withholding 
certificate  pursuant  to  §  1.1445-3,  but 
must  instead  withhold  and  pay  over  the 
amounts  required  by  this  paragraph. 

(c>  Transferred pnperty  not  a  U.S. 
real  property  interest — (1)  In  general. 
No  withholding  is  required  under  section 
1445  if  the  transferee  acquires  only 
property  that  is  not  a  U.S.  real  property 
interest  As  defined  in  section  887|c)  and 
\  1.897-t(c),  a  U.&  real  property  interest 
includes  certain  interests  in  U.S. 
corporations,  as  well  as  direct  interests 
in  real  property  and  certain  associated 
personal  property.  This  paragraph  (c) 
provides  rules  pursuant  to  which  a 
person  acquiring  an  interest  in  a  U.S. 
corporation  may  determine  that 
withholding  is  not  required  because  that 
interest  is  not  a  U.S.  real  property 
interest.  To  determine  whether  an 
interest  in  tangible  property  constitutes 
a  U.S.  real  property  interest  the 
acquisition  of  which  would  be  subject  to 
withholding,  see  {  1.897-1  (b)  and  (c). 

(2)  Interests  in  publicly  traded 
entities.  No  withholding  is  required 
under  section  1445(a)  upon  the 
acquisition  of  an  interest  in  a  domestic 
corporation  if  any  class  of  stock  of  the 
corporation  is  regularly  traded  on  an 
established  securities  market 

This  exemption  shall  apply  if  the 
disposition  is  incident  to  an  initial 
public  offering  of  stock  pursuant  to  a 
registration  statement  filed  with  the 
Securities  and  Exchange  Commission. 
Similarly,  no  withholding  is  required 
under  section  1445(a)  upon  the 
acquisition  of  an  interest  in  a  publicly 
traded  partnership  or  trust  However, 
the  rule  of  this  paragraph  (c)(2]  shall  not 
apply  to  the  acquisition,  from  a  single 
transferor  in  a  single  (or  related 
transferors  (as  deHned  in  {  1.897-l(i)) 
transaction  (or  related  transactions),  of 
an  interest  described  in  S  1.697- 
l(c)(2)(iii)(B)  (relating  to  substantial 
amounts  of  non-publicly  traded  interests 
in  publicly  traded  corporations)  or  to 
similar  interests  in  publicly  traded 
partnerships  or  trusts.  The  person 
making  an  acquisition  described  in  the 
preceding  sentence  must  otherwise 
determine  whether  withholding  is 
required,  pursuant  to  sectioo  1445  and 
the  regulations  thereunder.  Transactions 
shall  be  deemed  to  be  related  if  they  are 
undertaken  within  90  days  of  one 
another  or  if  it  can  otherwise  be  shown 
that  they  were  ■ndertakcB  in  p<irsuance 
of  a  prearranged  plan. 


(3)  Transferee  receives  statement  that 
interest  in  corporation  is  not  a  US.  real 
property  interest — (i)  In  general  No 
withholding  is  required  under  section 
1445(a)  upon  the  acquisition  of  an 
interest  in  a  domestic  corporation,  if  the 
tranferor  provides  the  transferee  with  a 
copy  of  a  statement  issued  by  the 
corporation  pursuant  to  i  \.BS7-2{h\, 
certifying  that  the  interest  is  not  a  U.S. 
real  property  interest.  In  general,  a 
corporation  may  issue  such  a  statement 
only  if  the  corporation  was  not  a  U.S. 
real  property  holding  corporation  at  any 
time  during  the  previous  five  years  (or 
the  period  in  which  the  interest  was 
held  by  its  present  holder,  if  shorter)  or 
if  interests  in  the  corporation  ceased  to 
be  United  States  real  property  interests 
under  section  897(c)(1)(B).  (A 
corporation  may  not  provide  such  a 
statement  based  on  its  determination 
that  the  interest  in  question  is  an 
interest  solely  as  a  creditor).  See 
S  1.897-2  (f)  and  (h).  The  corporation 
may  provide  such  a  statement  directly  to 
the  transferee  at  the  transferor's  request 
The  transferor  must  request  such  a 
statement  prior  to  the  transfer,  and 
shall,  to  the  extent  possible,  specify  the 
anticipated  date  of  the  transfer.  A 
corporation's  statement  may  be  relied 
upon  for  purposes  of  this  paragraph 
(c)(3)  only  if  the  statement  i»  dated  not 
more  than  30  days  prior  to  the  date  of 
the  transfer.  A  transferee  may  also  rely 
upon  a  corporation's  statement  that  is 
voluntarily  provided  by  the  corporation 
in  response  to  a  request  from  the 
transferee,  if  that  statement  otherwise 
complies  with  the  requirements  of  this 
paragraph  (c)(3)  and  i  1.897-2(h). 

(ii)  Reliance  on  statement  not 
permitted.  A  transferee  is  not  entitled  to 
rely  upon  a  statement  that  a  corporation 
is  not  a  U.S.  real  property  holding 
corporation  if.  prior  to  or  at  the  time  of 
the  transfer,  the  transferee  either — 

(A)  Has  actual  knowledge  that  the 
statement  is  false,  or 

(B)  Receives  a  notice  that  the 
statement  is  false  from  a  transferor's  or 
transferee's  agent,  pursuant  to  9  11445- 
4. 

Such  a  transferee's  withholding 
obligations  shall  apply  as  if  a  statement 
had  never  been  given,  and  such  a 
transferee  may  be  heki  fully  liable 
pursuant  to  {  1.1445-l(e)  for  any  failure 
to  withhold. 

(iii)  Belated  notice  of  fake  statemenL 
If  after  the  date  of  the  tranafet.  a 
transferee  receives  notice  that  a 
statement  provided  under  §  1.1445- 
2(c)(3)(i)  (that  an  interest  in  a 
corporation  is  not  a  U.S.  real  property 
interest)  is  fabe.  then  sacfa  traasferee 
may  rely  on  the  statement  only  with 
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respect  to  consideration  that  was  paid 
prior  to  the  receipt  of  the  notice. 

Such  a  transferee  is  required  to 
withhold  a  fuU  10  percent  of  the  amount 
realized  from  the  consideration  that 
remains  to  be  paid  to  the  transferor,  if 
possible.  Thus,  if  10  percent  or  more  of 
the  amount  realized  remains  to  be  paid 
to  the  transferor,  then  the  transferee  is 
required  to  withhold  and  pay  over  the 
full  10  percent.  The  transferee  must  do 
so  by  withholding  and  paying  over  the 
entire  amount  of  each  successive 
payment  of  consideration  to  the 
transferor,  until  the  full  10  percent  of  the 
amount  realized  has  been  withheld  and 
paid  over.  Amounts  so  withheld  must  be 
reported  and  paid  over  by  the  20th  day 
following  the  date  on  which  each  such 
payment  of  consideration  is  made.  A 
transferee  that  is  subject  to  the  rules  of 
this  1 1.1445-2{cK3MiJi)  may  not  obtain  a 
withholding  certificate  pursuant  to 
S  1.1445-3.  but  must  instead  withhold 
and  pay  over  the  amounts  required  by 
this  paragraph. 

(d)  Exceptions  to  requirement  of 
withholding— {\)  Purchase  of  residence 
for  $300,000  or  less.  No  withholding  is 
required  under  section  1445(a)  if  one  or 
more  individual  transferees  acquire  a 
U.S.  real  property  interest  for  use  as  a 
residence  and  the  amount  realized  on 
the  transaction  is  $300,000  or  less.  For 
purposes  of  this  section,  a  U.S.  real 
property  interest  is  acquired  for  use  as  a 
residence  if  on  the  date  of  the  transfer 
the  transferee  (or  transferees)  has 
definite  plans  to  the  transferee  to  reside 
at  the  property  for  at  least  50  percent  of 
the  number  of  days  that  the  property  is 
used  by  any  person  during  each  of  the 
first  two  12-month  periods  following  the 
date  of  the  transfer.  The  number  of  days 
that  the  prtqjerty  will  be  vacant  is  not 
taken  into  account  in  determining  the 
number  of  days  such  property  is  used  by 
any  person.  A  transferee  shall  be 
considered  to  reside  at  a  property  on 
any  day  on  which  a  member  of  the 
transferee's  family,  as  defined  in  section 
287(c)(4).  resides  at  the  property.  No 
form  or  other  document  need  be  filed 
with  the  Internal  Revenue  Service  to 
establish  a  transferee's  entitlement  to 
rely  upon  the  exception  provided  by  this 
paragraph  (d)(1).  A  transferee  who  fails 
to  withhold  in  reliance  upon  this 
exception,  but  who  does  not  in  fact 
reside  at  the  property  for  the  minimum 
number  of  days  set  forth  above,  shall  be 
liable  for  the  failure  to  withhold  (if  the 
transferor  was  a  foreign  person  and  did 
not  pay  the  full  U.S.  tax  due  on  any  gain 
recognized  upon  the  transfer).  However, 
If  tne  transferee  establishes  that  the 
failure  to  reside  the  minimum  number  of 
days  was  caused  by  a  change  in 


circumstances  that  could  not  reasonably 
have  been  anticipated  at  the  time  of  the 
transfer,  then  the  transferee  shall  not  be 
liable  for  the  failure  to  withhold. 
The  exception  provided  by  paragraph 
(d)(1)  does  not  apply  in  any  case  where 
the  transferee  is  other  than  an 
individual  even  if  the  property  is 
acquired  for  or  on  behalf  of  an 
individual  who  will  use  the  property  as 
a  residence.  However,  this  exception 
applies  regardless  of  the  organizational 
structure  of  the  transferor  (i.e., 
regardless  of  whether  the  transferor  is 
an  individual,  partnership,  trust, 
corporation,  etc.). 

(2)  Coordination  with  nonrecognition 
provisiona — (i)  In  general  A  transferee 
shall  not  be  required  to  withhold  under 
section  1445(a)  with  respect  to  the 
transfer  of  a  U.S.  real  property  interest 
if — 

(A)  The  transferor  notifies  the 
transferee,  in  the  manner  described  in 
paragraph  (d)(2)(iii)  of  this  section,  that 
by  reason  of  the  operation  of  a 
nonrecognition  provision  of  the  Internal 
Revenue  Code  or  the  provisions  of  any 
United  States  treaty  toe  transferor  is  not 
required  to  recognize  any  gain  or  loss 
with  respect  to  &e  transfer,  and 

(B)  By  the  20th  day  after  the  date  of 
the  transfer  the  transferee  provides  a 
copy  of  the  transferor's  notice  to  the 
Assistant  Commissioner  (International), 
at  the  address  provided  in  {  1.1445- 
l(g)(l0),  together  with  a  cover  letter 
setting  forth  the  name,  identifying 
number  (if  any),  and  home  address  (in 
the  case  of  an  individual]  or  office 
address  (in  the  case  of  an  entity)  of  the 
transferee  providing  the  notice  to  the 
Service.  The  nde  of  this  paragraph 
(d)(2)(i)  is  subject  to  the  exceptions  set 
forth  in  paragraph  (dH2)(ii).  For 
purposes  of  this  paragraph  (d)(2)  a 
nonrecognition  provision  is  any 
provision  of  the  Internal  Revenue  Code 
for  not  recognizing  gain  or  loss. 

(ii)  Exceptions.  A  transferee  may  not 
rely  upon  the  rule  of  paragraph  (d)(2)(i) 
of  this  section,  and  must  therefore 
withhold  under  section  1445(a)  with 
respect  to  the  transfer  of  a  U.S.  real 
property  interest  if  either 

(A)  The  transferor  qualifies  for 
nonrecognition  treatment  with  respect  to 
part,  but  not  all.  of  the  gain  realized  by 
the  transferor  upon  the  transfer,  or 

(B)  The  transferee  knows  or  has 
reason  to  know  that  the  transferor  is  not 
entitled  to  the  nonrecognition  treatment 
claimed  by  the  transferor. 

In  either  of  the  above  circumstances  the 
transferee  or  transferor  may  request  a 
withholding  certificate  from  the  Internal 
Revenue  Service  pursuant  to  the  rules  of 
9  1.1445-3. 


(iii)  Notice  of  nonrecognition 
treatment.  No  particular  form  is  required 
for  a  transferor's  notice  to  a  transferee 
that  it  is  not  required  to  recognize  gain 
or  loss  with  respect  to  a  transfer,  "nie 
notice  must  be  verified  as  true  and 
signed  under  penalties  of  perjury,  by  a 
responsible  officer  in  the  case  of  a 
corporation,  by  a  general  partner  in  the 
case  of  a  partnership,  and  by  a  trustee 
or  equivalent  fiduciary  in  the  case  of  a 
trust  or  estate.  The  following 
information  must  be  set  forth  in 
paragraphs  labelled  to  correspond  with 
the  letter  set  forth  below: 

(A)  A  statement  that  the  document 
submitted  constitutes  a  notice  of  a 
nonrecognition  transfer  pursuant  to  the 
requirements  of  9  1.1445-2(d)(2); 

(B)  Tne  name,  identifying  number  (if 
any),  and  bone  address  (in  the  case  of 
an  individual)  or  office  address  (in  the 
case  of  an  entity)  of  the  transferor 
submitting  the  notice: 

(C)  A  statement  that  the  transferor  is 
not  required  to  recognize  any  gain  m 
loss  with  respect  to  the  transfer 

(D)  A  brief  description  of  the  transfer, 
and 

(E)  A  brief  summary  of  the  law  and 
facts  supporting  the  claim  that 
recognition  of  gain  or  loss  is  not 
required  with  respect  to  the  transfer. 

(iv)  Transitional  rule.  Solely  for 
purposes  of  the  exemption  from 
withholding  provided  by  this  paragraph 
(dK2),  prior  to  the  effective  date  of  a 
Treasury  decision  under  section  897  (d) 
and  (e)  the  applicabihty  of  a 
nonrecognition  provision  shall  be 
determined  without  regard  to  the  effect 
of  section  897  (d)  or  (e)  upon  a  particular 
transaction.  Until  such  a  Treasury 
decision  becomes  effective,  a  transferor 
to  whom  the  exceptions  of  paragraph 
(d)(2)(ii)  of  this  section  do  not  apply  may 
therefore  provide  the  notice  described  in 
paragraph  {d){2)(lii)  if  he  would  qualify 
for  nonrecognition  treatment  with 
respect  to  the  transfer  without  regard  to 
the  effect  of  section  897  (d)  or  (e). 

(3)  Special  procedural  rules 
applicable  to  foreclosures — (i)  Amount 
to  be  withheld— ^AJ  foreclosures.  A 
transferee  that  acquires  a  U.S.  real 
property  interest  pursuant  to  a 
repossession  or  foreclosure  on  such 
property  under  a  mortgage,  security 
agreement  deed  of  trust  or  other 
instrument  securing  a  debt  must 
v«rithhold  tax  under  section  1445(a)  equal 
to  10  percent  of  the  amount  realized  on 
such  sale.  Such  amount  must  be 
reported  and  paid  over  to  the  Service 
under  the  general  rules  of  5  1.1445-1. 
However,  if  the  transferee  complies  with 
the  notice  requirements  of  9  1.1445- 
2(d)t3)  (ii)  and  (ill),  such  transferee  may 
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report  and  pay  over  to  the  Service  on  or 
before  the  20th  day  following  the  final 
determination  by  a  court  or  trustee  with 
jurisdiction  over  the  foreclosure  action, 
the  lesser  of; 

{;)  The  amount  otherwise  required  to 
be  withheld  under  section  1445(a).  or 

[2]  The  "alternative  amount"  as 
defined  in  the  succeeding  sentence.  The 
alternative  amount  is  the  entire  amount, 
if  any,  determined  by  a  court  or  trustee 
with  jurisdiction  over  the  matter,  that 
accrues  to  the  debtor/transferor  out  of 
the  amount  realized  ht)m  the  foreclosure 
sale.  The  amount  of  any  mortgage,  iien, 
or  other  security  agreement  secured  by 
the  property,  that  is  terminated, 
assumed  by  another  person,  or 
otherwise  extinguished  (as  to  the 
debtor/transferor)  shall  not  be  treated 
as  an  amount  that  accrues  to  the  debtor/ 
transferor  for  purposes  of  this  9  11445- 
2(d)(3)(i)(A).  If  the. alternative  amount  is 
zero,  no  withholding  is  required.  Any 
difference  between  the  amount  withheld 
at  the  time  of  the  foreclosure  sale  and 
the  amount  to  be  reported  and  paid  over 
to  the  Service  must  be  transferred  to  the 
court  or  trustee  with  jurisdiction  over 
the  foreclosure  action.  Amounts 
withheld,  if  any,  are  to  be  reported  and 
paid  to  the  Service  by  using  Forms  8288 
and  8288-A  in  conformity  with  §  1.1445- 
1(d). 

(B)  Deeds  in  lieu  of  foreclosures.  A 
transferee  of  a  U.S.  real  property 
interest  pursuant  to  a  deed  in  lieu  of 
foreclosure  must  withhold  tax  equal  to 
10  percent  of  the  amount  realized  by  the 
debtor/transferor  on  the  transfer. 
However,  no  withholding  is  required  if: 
(1)  The  transferee  is  the  only  person 
with  a  security  interest  in  the  property, 

[2]  No  cash  or  other  property  (other 
than  incidental  fees  incurred  with 
respect  to  the  transfer)  is  paid,  directly 
or  indirectly,  to  any  person  with  respect 
to  the  transfer,  and 

[3]  The  notice  requirement  of  S  1.1445- 
2(d)(3)  are  satisfied. 

The  amount  withheld,  if  any,  must  be 
reported  and  paid  over  to  the  Service 
not  later  than  the  20th  day  following  the 
date  of  transfer.  In  a  case  where 
withholding  would  otherwise  be 
required,  a  withholding  certificate  may 
be  requested  in  accordance  with 
S  1.1445-3. 

(ii)  Notice  to  the  court  or  trustee  in  a 
foreclosure  action — (A)  Notice  on  day  of 
purchase.  A  transferee  in  a  foreclosure 
sale  that  chooses  to  use  the  special  rules 
apphcable  to  foreclosures  must  provide 
notice  to  the  court  or  trustee  with 
jurisdiction  over  the  foreclosure  action 
on  the  day  the  property  is  transferred 
with  respect  to  such  transferee's 
withholding  obligation.  No  particular 
form  is  necessary  but  the  notice  must  set 


forth  the  transferee's  name,  home 
address  in  the  case  of  an  individual, 
fiifice  address  in  the  case  of  an  entity,  a 
brief  description  of  the  property,  the 
date  of  the  transfer,  the  amount  realized 
on  the  sale  of  the  foreclosed  property 
and  the  amount  withheld  under  section 
1445(a). 

(B)  Notice  whether  amount  withheld 
or  alternative  amount  is  reported  and 
paid  over  to  the  Service.  A  purchaser/ 
transferee  in  a  foreclosure  that  chooses 
to  use  the  special  rules  applicable  to 
foreclosures  must  provide  notice  to  the 
court  or  trustee  with  jurisdiction  over 
the  foreclosure  action  regarding  whether 
the  amount  withheld  or  the  alternative 
amount  will  be  (or  has  been)  reported 
and  paid  over  to  the  Service.  The  notice 
should  set  forth  all  the  information 
required  by  the  preceding  paragraph 
(d)(3)(ii)(A),  the  amount  withheld  or 
alternative  amount  that  will  be  (or  has 
been]  reported  and  paid  over  to  the 
Service,  and  the  amount  that  will  be  (or 
has  been)  paid  over  to  the  court  or 
trustee. 

(iii)  Notice  to  the  Service — (A) 
General  rule.  A  transferee  that  in 
reliance  upon  the  rules  of  this  paragraph 
(d)(3)  withholds  an  alternative  amount 
(or  does  not  withhold  because  the 
alternative  amount  is  zero)  must,  on  or 
before  the  20th  day  following  the  final 
determination  by  a  court  or  trustee  in  a 
foreclosure  action  or  on  or  before  the 
20th  day  following  the  date  of  the 
transfer  with  respect  to  a  transfer 
pursuant  to  a  deed  in  lieu  of  foreclosure, 
provide  notice  thereof  to  the  Assistant 
Commissioner  (International)  at  the 
address  provided  in  S  11445-l(g)(10). 
(The  filing  of  such  a  notice  shall  not 
relieve  a  creditor  of  any  obligation  it 
may  have  to  file  a  notice  pursuant  to 
section  6050)  and  the  regulations 
thereunder.)  No  particular  form  is 
required  but  the  following  information 
must  be  set  forth  in  paragraphs  labelled 
to  correspond  with  the  numbers  set  forth 
below. 

[1]  A  statement  that  the  notice 
constitutes  a  notice  of  foreclosure  action 
or  transfer  pursuant  to  a  deed  in  lieu  of 
foreclosure  under  S  1.1445-2(d)(3). 

(2)  The  name,  identifying  number  (if 
any)  and  home  address  (in  the  case  of 
an  individual)  or  office  address  (in  the 
case  of  an  entity)  of  the  purchaser/ 
transferee. 

(3)  The  name,  identifying  number  (if 
any),  and  home  address  (in  the  case  of 
an  individual]  or  office  address  (in  the 
case  of  an  entity)  of  the  dehor/ 
transferor. 

[4]  In  a  foreclosure  action,  the  date  of 
the  final  determination  by  a  court  or 
trustee  regarding  the  distribution  of  the 
amount  realized  from  the  foreclosure 


sale.  In  a  transfer  pursuant  to  a  deed  in 
lieu  of  foreclosure,  the  date  the  property 
is  transferred  to  the  purchaser/ 
transferee. 

(5)  A  brief  description  of  the  property. 

(6)  The  amount  realized  from  the 
foreclosure  sale  or  with  respect  to  the 
transfer  pursuant  to  a  deed  in  lieu  of 
foreclosure. 

(7)  The  alternative  amount. 

(B)  Special  rule  for  lenders  required  to 
file  Form  1099-A  where  the  alternative 
amount  is  zero.  A  person  required  under 
section  8050]  to  file  Form  1099-A  does 
not  have  to  comply  with  the  notice 
requirement  of  \  1.1445-2(d)(3)(iii)(A)  if 
the  alternative  amount  is  zero.  In  such 
case,  the  filing  of  the  Form  1099-A  will 
be  deemed  to  satisfy  the  notice 
requirmenls  of  \  1.1445-2(d)(3)(iii)(A). 

(iv)  Requirements  not  applicable.  A 
transferee  is  not  required  to  withhold 
tax  or  provide  notice  pursuant  to  the 
rules  of  this  paragraph  (d)(3)  if  no 
substantive  withholding  liability  applies 
to  the  tansfer  of  the  property  by  the 
debtor/ transferor.  For  example,  if  the 
debtor/ transferor  provides  the 
transferee  with  a  certification  of  non- 
foreign  status  pursuant  to  paragraph  (b) 
of  this  section,  then  no  substantive 
withholding  liability  would  exist  v«th 
respect  to  the  acquisition  of  the  property 
from  the  debtor  transferor.  In  such  a 
case,  no  withholding  of  tax  or  notice  to 
the  Internal  Revenue  Service  is  required 
of  the  transferee  with  respect  to  the 
repossession  or  foreclosure. 

(v)  Anti-abuse  rule.  If  a  U.S.  real 
property  interest  is  transferred  in 
foreclosure  or  pursuant  to  a  deed  in  lieu 
of  foreclosure  for  a  principal  purpose  of 
avoiding  the  requirements  of  section 
1445(a),  then  the  provisions  of  this 
paragraph  (d)(3)  shall  not  apply  to  the 
transfer  and  the  transferee  shall  be  fully 
liable  for  any  failure  to  withhold  with 
respect  to  the  transfer.  A  principal 
purpose  to  avoid  section  1445(a)  will  be 
presumed  (subject  to  rebuttal  on  the 
basis  of  all  relevant  facts  and 
circumstances)  if: 

(A)  The  transferee  acquires  property 
in  which  it,  or  a  related  party,  has  a 
security  interest; 

(B)  The  security  interest  did  not  arise 
in  cormection  with  the  debtor/ 
transferor's  or  a  related  party's  or 
predecessor  in  interest's  acquisition, 
improvement,  or  maintenance  of  the 
property;  and 

(C)  The  total  amount  of  all  debts 
secured  by  the  property  exceeds  90 
percent  of  the  fair  market  value  of  the 
property. 

(4)  Installment  payments.  A  transferee 
of  a  U.S.  real  property  interest  is  not 
required  to  withhold  under  section  1445 


Federal  R«gtoter  /  Vol.  51.  No.  247  /  Wednesday.  December  24.  1986  /  Rules  and  Regulations    46637 


when  making  installment  payments  on 
an  obligation  arising  out  of  a 
dispositions  that  took  place  before 
January  1, 1985.  With  respect  to 
disposition  that  take  place  after 
December  31. 1984.  the  transferee  shall 
be  required  to  satisfy  its  entire 
withholding  obligation  within  the  time 
specified  in  (  1.1445-l(c)  regardless  of 
the  amount  actually  paid  by  the 
transferee.  Ihereafter.  no  withholding  is 
required  upon  further  installment 
payments  on  an  obligation  arising  out  of 
the  transfer.  A  transferee  that  is  unable 
to  satisfy  its  entire  withholding 
obligation  within  the  time  specified  in 
S  1.144&-l{c)  may  request  a  withholding 
certificate  pursuant  to  S  1.1445-3. 

(5)  Acquisitions  by  governmental 
bodies.  No  withholding  of  tax  is 
required  under  section  1445  with  respect 
to  any  acquisition  of  property  by  the 
United  States,  a  state  or  possession  of 
the  United  States,  a  political  subdivision 
thereof,  or  the  District  of  Columbia. 

(8)  Foreign  government— (i)  As 
transferor  Pursuant  to  section  892  and 
regulations  thereunder,  foreign 
governments  and  international 
organizations  (as  defined  in  {  l.892-l(b) 
and  section  7701(a)(18),  respectively)  are 
subject  to  U.S.  tax  only  with  respect  to 
income  arising  from  commercial 
activities.  Therefore,  a  foreign 
government  on  international 
organization  that  disposes  of  a  U.S.  real 
property  interest  not  held  for  use  in  a 
commercial  activity  may  present  a 
notice  of  nonrecognition  treatment 
pursuant  to  paragraph  (d)(2)  of  this 
section,  and  thereby  avoiding 
withholding  by  the  transferee  of  the 
property. 

A  foreign  government  that  disposes  of 
a  U.S.  real  property  interest  or  the 
transferee  of  the  property  may  obtain  a 
withholding  certificate  from  the  Internal 
Revenue  Service  that  confirms  the 
applicability  of  section  802,  but  neither 
is  required  to  do  so.  Rules  concerning 
the  issuance  of  withholding  certificates 
are  provided  in  1 1.1445-3. 

(ii)  As  transferee.  A  foreign 
government  or  international 
organization  that  acquires  a  U.S.  real 
property  interest  is  fully  subject  to  the 
requirements  of  section  1445  and  the 
regulations  thereunder.  Therefore,  such 
an  entity  is  required  to  withhold  tax 
upon  the  acquisition  of  a  U.S  real 
property  interest  from  a  foreign  person. 

(7)  Withholding  certificate  obtained 
by  transferee  or  transferor.  No 
withholding  is  required  under  section 
1445(a)  if  the  transferee  is  provided  with 
a  withholding  cerfiticate  that  so 
specifies.  Either  the  transferor  or  the 
transferee  may  seek  a  withholding 


certificate  from  the  Internal  Revenue 
Service,  pursuant  to  the  provisions  of 
§  1.1445-3. 

(8)  Amount  realized  by  transferor  is 
zero.  If  the  amount  realized  by 
transferor  on  a  transfer  of  a  U.8.  real 
property  interest  is  zero,  no  withholding 
is  required. 

§  1.1445-3  Ad|u*tm«nts  to  amount 
required  to  be  withheld  pursuant  to 
witlihoMiInQ  cei  tlfluate, 

(a)  In  general.  Withholding  under 
section  1445(a)  may  be  reduced  or 
eliminated  pursuant  to  a  withholding 
certificate  issued  by  the  Internal 
Revenue  Service  in  accordance  with  the 
rules  of  this  section.  A  withholding 
certificate  may  be  issued  by  the  Service 
in  cases  where  reduced  withholding  is 
appropriate  (see  paragraph  (c)  of  this 
section),  where  the  transferor  is  exempt 
from  U.S.  tax  (see  paragraph  (d)  of  this 
section),  or  where  an  agreement  for  the 
payment  of  tax  is  entered  into  with  the 
Service  (see  paragraph  (e)  of  this 
section).  A  withholding  certificate  that  is 
obtained  prior  to  a  transfer  notifies  the 
transferee  that  no  withholding  is 
required.  A  withholding  certificate  that 
is  obtained  after  a  transfer  has  been 
made  may  authorize  a  normal  refund  or 
an  early  refamd  pursuant  to  paragraph 
(g)  of  this  section.  Either  a  transferee  or 
transferor  may  apply  for  a  withholding 
certificate.  The  Internal  Revenue  Service 
will  act  upon  an  application  for  a 
withholding  certificate  not  later  than  the 
90th  day  after  it  is  received.  Solely  for 
this  purpose  (Le..  determining  the  day 
upon  %vhich  the  90-day  period 
commences),  an  application  is  received 
by  the  Service  on  the  date  that  all 
information  necessary  for  the  Service  to 
make  a  determination  is  provided  by  the 
applicant.  (For  rules  regarding  whether 
an  application  for  a  withholding 
certificate  has  been  timely  submitted, 
see  i  1.445-l(c)(2).)  The  Service  may 
deny  a  request  for  a  withholding 
certificate  where,  after  due  notice,  an 
applicant  fails  to  provide  information 
necessary  for  the  Service  to  make  a 
determination.  The  Service  will  act  upon 
an  application  for  an  early  refund  not 
later  Uian  the  90th  day  after  it  is 
received.  An  application  for  an  early 
refund  must  either  (1)  Include  a  copy  of 
a  withholding  certificate  issued  by  the 
Service  with  respect  to  the  transaction 
or,  (2)  be  combined  with  an  application 
for  a  withholding  certificate.  Where  an 
application  for  an  early  refund  is 
combined  with  an  application  for  a 
withholding  certificate,  the  Service  will 
act  upon  both  applications  not  later  than 
the  90th  day  after  receipt  In  the  case  of 
an  application  for  a  certificate  based  on 
non-conforming  secuirty  under 


paragraph  (e)(3)(v)  of  this  section,  and  in 
unusually  complicated  cases,  the 
Service  may  be  unable  to  provide  a  final 
withholding  certificate  by  the  90th  day. 
In  such  a  case  the  Service  will  notify  the 
applicant,  by  the  45th  day  after  receipt 
of  the  application,  that  additional 
processing  time  will  be  necessary.  The 
Service's  notice  may  request  additional 
information  or  explanation  concerning 
particular  aspects  of  the  application, 
and  will  provide  a  target  date  for  final 
action  (contingent  upon  the  application's 
timely  submission  of  any  requested 
information).  A  withholding  certificate 
issued  pursuant  to  the  privisions  of  this 
section  serves  to  fulfill  the  requirements 
of  section  1445(b)(4)  concerning 
qualifying  statements,  section  1445(c)(1) 
concerning  the  transferor's  maximum 
tax  liabihty.  or  section  1445(c)(2) 
concerning  the  Secretary's  authority  to 
prescribe  reduced  withholding. 

(b)  Applications  for  withholding 
certificates— {1}  In  general  An 
application  for  a  withholding  certificate 
must  be  submitted  to  the  Assistant 
Commissioner  (International),  at  the 
address  provided  in  §  1. 445-1  (g)(10). 
1326  K  St.  NW.,  Washington.  DC  20225. 
An  application  for  a  withholding 
certificate  must  be  signed  by  a 
responsible  officer  in  the  case  of  a 
corporation,  by  a  general  partner  in  the 
case  of  a  partnership,  by  a  trustee, 
executor,  or  equivalent  fiduciary  in  the 
case  of  a  trust  or  estate,  and  in  the  case 
of  an  individual  by  the  individual 
himself.  A  duly  authorized  agent  may 
sign  the  application  but  the  application 
must  contain  a  valid  power  of  attorney 
authorizing  the  agent  to  sign  the 
application  on  behalf  of  the  applicant 
The  person  signing  the  application  must 
verify  under  penalties  of  perjury  that  all 
representations  made  in  connection  with 
the  application  are  true,  correct  and 
complete  to  his  knowledge  and  belief. 
No  particular  form  is  required  for  an 
application,  but  the  application  must  set 
forth  the  information  described  in 
paragraphs  (b),  (2),  (3),  and  (4)  of  this 
sectioru 

(2)  Parties  to  the  transaction.  The 
application  must  set  forth  the  name, 
address,  and  identifying  number  (if  any) 
of  the  person  submitting  the  application 
(specifying  whether  that  person  is  the 
transferee  or  transferor),  and  the  name, 
address,  and  identifying  number  (if  any) 
of  other  parties  to  the  transaction 
(specifying  whether  each  such  party  is  a 
transferee  or  transferor).  The  applicant 
must  determine  if  an  identifying  number 
exists  for  each  party  concerned  and  if 
none  exists  for  a  particular  party  the 
application  must  so  state.  The  address 
provided  in  the  case  of  an  individual 
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must  be  that  individual's  home  address, 
and  the  address  provided  in  the  case  of 
an  entity  must  be  that  entity's  office 
address.  A  mailing  address  may  be 
provided  in  addition  to,  but  not  in  lieu 
01,  a  home  address  or  office  address. 

(3)  Real  property  interest  to  be 
transferred.  The  application  must  set 
forth  information  concerning  the  U.S. 
real  property  interest  with  respect  to 
which  the  withholding  certificate  is 
sought,  including  the  type  of  interest,  the 
contract  price,  and,  in  the  case  of  an 
interest  in  real  property,  its  location  and 
general  description,  or  in  the  case  of  an 
interest  in  a  U.S.  real  property  holding 
corporation,  the  class  or  type  and 
amount  of  the  interest. 

(4)  Basis  for  certificate — (i)  Reduced 
withholding.  If  a  withholding  certificate 
is  sought  on  the  basis  of  a  claim  that 
reduced  withholding  in  appropriate,  the 
application  must  include: 

(A)  A  calculation  of  the  maximum  tax 
that  may  be  imposed  on  the  disposition 
in  accordance  with  paragraph  (c)(2)  of 
this  section.  Such  calculation  must  be 
accompanied  by  a  copy  of  the  relevant 
contract  and  depreciation  schedules  or 
other  evidence  that  confirms  the 
contract  price  and  adjusted  basis  of  the 
property.  If  no  depreciation  schedules 
are  provided,  the  application  must  state 
the  nature  of  the  use  of  the  property  and 
why  depreciation  was  not  allowable. 
Evidence  that  supports  any  claimed 
adjustment  to  the  maximum  tax  on  the 
disposition  must  also  be  provided; 

(B)  A  calculation  of  the  transferor's 
unsatisfied  withholding  liability,  or 
evidence  supporting  the  claim  that  no 
such  liability  exists,  in  accordance  with 
paragraph  (c)(3)  of  this  section;  and 

(C)  In  the  case  of  a  request  for  a 
special  reduction  of  withholding 
pursuant  to  paragraph  (c)(4)  of  this 
section,  a  statement  of  law  and  facts  in 
support  of  the  request. 

(ii)  Exemption.  If  a  withholding 
certificate  is  sought  on  the  basis  of  the 
transferor's  exemption  from  U.S.  tax,  the 
application  must  set  forth  a  brief 
statement  of  the  law  and  facts  that 
support  the  claimed  exemption.  In  this 
regard,  see  paragraph  (d)  of  this  section. 

(iii)  Agreement.  If  a  withholding 
certificate  is  sought  on  the  basis  of  an 
agreement  for  the  payment  of  tax,  the 
application  must  include  a  signed  copy 
of  the  agreement  proposed  by  the 
applicant  and  a  copy  of  the  security 
instrument  (if  any)  proposed  by  the 
applicant.  In  this  regard,  see  paragraph 
(e)  of  this  section. 

(c)  Adjustment  of  amount  required  to 
be  withheld— {\)  In  general.  The  Internal 
Revenue  Service  may  issue  a 
withholding  certificate  that  excuses 
withholding  or  that  permits  the 


transferee  to  withhold  an  adjusted 
amount  reflecting  the  transferor's 
maximum  tax  liability.  The  transferor's 
maximum  tax  liability  is  the  sum  of — 

(i)  The  maximum  amount  which  could 
be  imposed  as  tax  under  section  871  or 
882  upon  the  transferor's  disposition  of 
the  subject  real  property  interest,  as 
determined  under  paragraph  (c)(2)  of 
this  section,  and 

(ii)  The  transferor's  unsatisfied 
withholding  liability  with  respect  to  the 
subject  real  property  interest,  as 
determined  under  paragraph  (c)(3)  of 
this  section. 

In  addition,  the  Internal  Revenue 
Service  may  issue  a  withholding 
certificate  that  permits  the  transferee  to 
withhold  a  reduced  amount  if  the 
Service  determines  pursuant  to 
paragraph  (c)(4)  of  this  section  that 
reduced  withholding  will  not  jeopardize 
the  collection  of  tax. 

(2)  Maximum  tax  imposed  on 
disposition.  The  first  element  of  the 
transferor's  maximum  tax  liability  is  the 
maximum  amount  which  the  transferor 
could  be  required  to  pay  as  tax  upon  the 
disposition  of  the  subject  real  property 
interest.  In  the  case  of  an  individual 
transferor  that  amount  will  generally  be 
the  contract  price  of  the  property  minus 
its  adjusted  basis,  multiplied  by  the 
maximum  individual  income  tax  rate 
applicable  to  long  term  capital  gain.  In 
the  case  of  a  corporate  transferor,  that 
amount  will  generally  be  the  contract 
price  of  the  property  minus  its  adjusted 
basis,  multiplied  by  the  maximum 
corporate  income  tax  rate  applicable  to 
long  term  capital  gain,  currently  28 
percent.  However,  that  amount  must  be 
adjusted  to  take  into  account  the 
following: 

(i)  Any  reduction  of  tax  to  which  the 
transferor  is  entitled  under  the 
provisions  of  a  U.S.  income  tax  treaty; 

(ii)  The  effect  of  any  nonrecognition 
provision  that  is  applicable  to  the 
transaction; 

(iii)  Any  losses  realized  and 
recognized  upon  the  previous 
disposition  of  U.S.  real  property 
interests  during  the  taxable  yean 

(iv)  Any  amount  that  is  required  to  be 
treated  as  ordinary  income;  and 

(v)  Any  other  factor  that  may  increase 
or  reduce  the  tax  upon  the  disposition. 

(3)  Transferor's  unsatisfied 
withholding  liability — (i)  In  general.  The 
second  element  of  the  transferor's 
maximum  tax  liability  is  the  transferor's 
unsatisfied  withholding  liability.  That 
liability  is  the  amount  of  any  tax  that 
the  transferor  was  required  to  but  did 
not  withhold  and  pay  over  under  section 
1445  upon  the  acquisition  of  the  subject 
U.S.  real  property  interest  or  a 


predecessor  interest.  The  transferor's 
unsatisfied  withholding  liability  is 
included  in  the  calculation  of  maximum 
tax  liability  so  that  such  prior 
withholding  liability  can  be  satisfied  by 
the  transferee's  withholding  upon  the 
current  transfer.  Alternatively,  the 
transferor's  unsatisfied  withholding 
liability  may  be  disregarded  for 
purposes  of  calculating  the  maximum 
tax  liability,  if  either — 

(A)  Such  prior  withholding  liability  is 
fully  satisfied  by  a  payment  that  is  made 
with  the  application  submitted  pursuant 
to  this  section;  or 

(B)  An  agreement  is  entered  into  for 
the  payment  of  that  liability  pursuant  to 
the  rules  of  paragraph  (e)  of  this  section. 
Because  section  1445  only  requires 
withholding  after  December  31, 1984,  no 
transferor's  unsatisfied  withholding 
liability  can  exist  unless  the  transferor 
acquired  the  subject  or  predecessor  real 
property  interest  after  that  date.  For 
purposes  of  this  paragraph  (c),  a 
predecessor  interest  is  one  that  was 
exchanged  for  the  subject  U.S.  real 
property  interest  in  a  transaction  in 
which  the  transferor  was  not  required  to 
recognize  the  full  amount  of  the  gain  or 
loss  realized  upon  the  transfer. 

(ii)  Evidence  that  no  unsatisfied 
withholding  liability  exists.  For 
purposes  of  paragraph  (b)(4)(i)(B)  of  this 
section  (concerning  information  that 
must  be  submitted  with  an  application 
for  a  withholding  certificate),  evidence 
that  the  transferor  has  no  unsatisfied 
withholding  liability  includes  any  one  of 
the  following  documents: 

(A)  Evidence  that  the  transferor 
acquired  the  subject  or  predecessor  real 
property  interest  prior  to  January  1, 
1985; 

(B)  A  copy  of  the  Form  8288  that  was 
filed  by  the  transferor,  and  proof  of 
payment  of  the  amount  shown  due 
thereon,  with  respect  to  the  transferor's 
acquisition  of  the  subject  or  predecessor 
real  property  interest; 

(C)  A  copy  of  a  withholding  certificate 
with  respect  to  the  transferor's 
acquisition  of  the  subject  or  predecessor 
real  property  interest,  plus  a  copy  of 
Form  8288  and  proof  of  payment  with 
respect  to  any  withholding  required 
under  that  certificate; 

(D)  A  copy  of  the  non-foreign 
certification  furnished  by  the  person 
from  whom  the  subject  or  predecessor 
U.S.  real  property  interest  was  acquired, 
executed  at  the  time  of  that  acquisition; 

(E)  Evidence  that  the  transferor 
purchased  the  subject  or  predecessor 
real  property  for  $300,0(X)  or  less,  and  a 
statement  signed  by  the  transferor  under 
penalties  of  perjury,  that  the  transferor 
purchased  the  property  for  use  as  a 
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residence  within  the  meaning  of 
§1.1445-2(d)(l): 

[¥)  Evidence  that  the  person  from 
whom  the  transferor  acquired  the 
subject  or  predecessor  U.S.  real  property 
interest  fully  paid  any  tax  imposed  on 
that  transaction  pursuant  to  section  897. 

(G)  A  copy  of  a  notice  of 
nonrecognition  treatment  provided  to 
the  transferor  pursuant  to  S  1.1445- 
2(d)(2)  by  person  from  whom  the 
transferor  acquired  the  subject  or 
predecessor  U.S.  real  property  interest; 
and 

(H)  A  statement,  signed  by  the 
transferor  under  penalties  of  perjury, 
setting  forth  the  facts  and  circumstances 
that  supported  the  transferor's 
conclusion  that  no  withholding  was 
required  under  section  1445(a)  with 
respect  to  the  transferor's  acquisition  of 
the  subject  or  predecessor  real  property 
interest. 

(4)  Special  reduction  of  amount 
required  to  be  withheld.  The  Internal 
Revenue  Service  may,  in  its  discretion, 
issue  a  withholding  certificate  that 
permits  the  transferee  to  withhold  a 
reduced  amount  based  upon  a 
determination  that  reduced  withholding 
will  not  jeopardize  the  collection  of  tax. 
A  transferor  that  requests  a  withholding 
certificate  pursuant  to  this  paragraph 
(c)(4)  is  required  pursuant  to  paragraph 
(b)(4)(i)(C)  of  this  section  to  submit  a 
statement  of  law  and  facts  in  support  of 
the  request.  That  statement  must 
explain  why  the  transferor  is  unable  to 
enter  into  an  agreement  for  the  payment 
of  tax  pursuant  to  paragraph  (e)  of  this 
section. 

(d)  Transferor's  exemption  from  U.S. 
/ox— (1)  In  general.  The  Internal 
Revenue  Service  will  issue  a 
withholding  certificate  that  excuses  all 
withholding  by  a  transferee  if  it  is 
established  that: 

(i)  The  transferor's  gain  from  the 
disposition  of  the  subject  U.S.  real 
property  interest  will  be  exempt  from 
U.S.  tax,  and 

(ii)  The  transferor  has  no  unsatisfied 
withholding  liability. 

For  the  available  exemptions,  see 
paragraph  (d)(2)  of  this  section.  The 
transferor's  unsatisfied  withholding 
liability  shall  be  determined  in 
accordance  with  the  provisions  of 
paragraph  (c)(3)  of  this  section.  A 
transferor  that  is  entitled  to  a  reduction 
of  (rather  than  an  exemption  from)  U.S. 
tax  may  obtain  a  withholding  certificate 
to  that  effect  pursuant  to  the  provisions 
of  paragraph  (c)  of  this  section. 
(2)  A  vailable  exemptions.  A 
transferor's  gain  from  the  disposition  of 
a  U.S.  real  property  interest  may  be 
exempt  from  U.S.  tax  because  either 
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(i)  The  transferor  is  an  Integral  part  or 
controlled  entity  of  a  foreign 
government  and  the  disposition  of  the 
subject  property  is  not  a  commercial 
activity,  as  determined  pursuant  to 
section  892  and  the  regulations 
thereunder  or 

(ii)  The  transferor  is  entiUed  to  the 
benefits  of  an  income  tax  treaty  that 
provides  for  such  an  exemption  (subject 
to  the  limitations  imposed  by  section 
1125(c)  of  Pub.  L  96-499,  which,  in 
general,  overrides  such  benefits  as  of 
January  1, 1985J. 

(e)  Agreement  for  the  payment  of 
tax — 1.  In  general.  The  Internal  Revenue 
Service  will  issue  a  withholding 
certificate  that  excuses  withholding  or 
that  permits  a  transferee  to  withhold  a 
reduced  amount,  if  either  the  transferee 
or  the  transferor  enters  into  an 
agreement  for  the  payment  of  tax 
pursuant  to  the  provisions  of  this 
paragraph  (e).  An  agreement  for  the 
payment  of  tax  is  a  contract  between 
the  Service  and  any  other  person  that 
consists  of  two  necessary  elements. 
Those  elements  are — 

(i)  A  contract  between  the  Service  and 
the  other  person,  setting  forth  in  detail 
the  rights  and  obligations  of  each;  and 

(ii)  A  security  instrument  or  other 
form  of  security  acceptable  to  the 
Director,  Foreign  Operations  District. 

(2)  Contents  of  agreement— (\)  In 
general.  An  agreement  for  the  payment 
of  tax  must  cover  an  amount  described 
in  subdivision  (ii)  or  (iii)  of  this 
paragraph  (e)(2).  TTie  agreement  may 
either  provide  adequate  security  for  the 
payment  of  the  chosen  amount  in 
accordance  with  paragraph  (e)(3)  of  this 
section,  or  provide  for  the  payment  of 
that  amount  through  a  combination  of 
security  and  withholding  of  tax  by  the 
transferee. 

(ii)  Tax  that  would  otherwise  be 
withheld.  An  agreement  for  the  payment 
of  tax  may  cover  the  amount  of  tax  that 
would  otherwise  be  required  to  be 
withheld  pursuant  to  section  1445(a).  In 
addition  to  the  amount  computed 
pursuant  to  section  1445(a),  the 
applicant  must  agree  to  pay  interest 
upon  that  amount,  at  the  rate 
established  under  section  6621,  with 
respect  to  the  period  between  the  date 
on  which  the  tax  imposed  by  section 
1445(a)  would  otherwise  be  due  (i.e.,  the 
20th  day  after  the  date  of  transfer)  and 
the  date  on  which  the  transferor's 
payment  of  tax  with  respect  to  the 
disposition  will  be  due  under  the 
agreement.  The  amount  of  interest 
agreed  upon  must  be  paid  by  the 
applicant  regardless  of  whether  or  not 
the  Service  is  required  to  draw  upon  any 
security  provided  pursuant  to  the 
agreement.  The  interest  may  be  paid 


either  with  the  return  or  by  the  Service 
drawing  upon  the  security. 

(iii)  Maximum  tax  liability.  An 
agreement  for  the  payment  of  tax  may 
cover  the  transferor's  maximum  tax 
liability,  determined  in  accordance  with 
paragraph  (c)  of  this  section.  The 
agreement  must  also  provide  for  the 
payment  of  an  additional  amount  equal 
to  25  percent  of  the  amount  determined 
under  paragraph  (c)  of  this  section.  This 
additional  amount  secures  the  interest 
and  penalties  that  would  accrue 
between  the  date  of  a  failure  to  file  a 
return  and  pay  tax  with  respect  to  the 
disposition,  and  the  date  on  which  the 
Service  collects  upon  that  liability 
pursuant  to  the  agreement.  Such 
additional  amount  will  only  be  collected 
if  the  Service  finds  it  necessary  to  draw 
upon  any  security  provided  due  to  the 
transferor's  failure  to  file  a  return  and 
pay  tax  with  respect  to  the  relevant 
disposition. 

(3)  Major  types  of  security — (i)  In 
general.  The  following  are  the  major 
types  of  security  acceptable  to  the 
Service.  Further  details  with  respect  to 
the  terms  and  conditions  of  each  type 
may  be  specified  by  Revenue  Procedure. 

(ii)  Bond  with  surety  or  guarantor  The 
Service  may  accept  as  security  with 
respect  to  a  transferor's  tax  liability  a 
bond  that  is  executed  with  a 
satisfactory  surety  or  guarantor.  Only 
the  following  persons  may  act  as  surety 
or  guarantor  for  this  purpose 

(A)  A  surety  company  holding  a 
certificate  of  authority  from  the 
Secretary  as  an  acceptable  surety  on 
Federal  bonds,  as  listed  in  Treasury 
Department  Circular  No.  570,  published 
annually  in  the  Federal  Register  on  the 
first  working  day  of  July; 

(B)  A  person  that  is  engaged  within  or 
without  the  United  States  in  the  conduct 
of  a  banking,  financing,  or  similar 
business  under  the  principles  of  §  1.864- 
4(c)(5),  and  that  is  subject  to  U.S.  or 
foreign  local  or  national  regulation  of 
such  business.  If  that  person  is 
otherwise  acceptable  to  the  Service;  and 

(C)  A  person  that  is  engaged  within  or 
without  the  United  States  in  the  conduct 
of  an  insurance  business  that  is  subject 
to  U.S.  or  foreign  local  or  national 
regulation,  if  that  person  is  otherwise 
acceptable  to  the  Service. 

(iii)  Bond  with  collateral  The  Service 
may  accept  as  security  with  respect  to  a 
transferor's  tax  liability  a  bond  that  is 
secured  by  acceptable  collateral.  All 
collateral  must  be  deposited  with  a 
responsible  financial  institution  acting 
as  escrow  agent,  or,  in  the  Service's 
discretion,  with  the  Service.  Only  the 
following  types  of  collateral  are 
acceptable: 
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(A)  Boods.  notes,  of  other  public  debt 
obligations  of  the  United  States,  in 
accordance  with  the  rules  of  31  CFR  Part 
225:  and 

(B)  A  certified,  cashier's,  or  treasurer's 
check,  drawn  on  an  entity  acceptable  to 
the  Service  that  is  engaged  within  or 
without  the  United  States  in  the  conduct 
of  a  banking,  financing,  or  similar 
business  under  the  principles  of  S  1.864- 
4(c)(5)  and  that  is  subject  to  U.S.  or 
foreign  local  or  national  regulation  of 
such  business. 

(iv)  Letter  of  credit.  The  Service  may 
accept  as  security  with  respect  to  a 
transferor's  tax  liability  an  irrevocable 
letter  of  credit.  The  Service  may  accept 
a  letter  of  credit  issued  by  an  entity 
acceptable  to  the  Service  that  is 
engaged  within  or  without  the  United 
States  in  the  conduct  of  a  banking 
financing,  or  similar  business  under  the 
principles  of  §  1.884-4(c)(5)  and  that  is 
subject  to  U.S.  or  foreign  local  or 
national  regulation  of  such  business. 
However,  the  Director  will  accept  a 
letter  of  credit  from  an  entity  that  is  not 
engaged  in  trade  or  business  in  the 
United  States  only  if  such  letter  may  be 
drawn  on  an  advising  bank  within  the 
United  States. 

(v)  Guarantees  and  other  non- 
conforming security — (A)  Guarantee. 
The  Service  may  in  its  discretion  accept 
as  security  with  respect  to  a  transferor's 
tax  liability  the  applicant's  guarantee 
that  it  will  pay  such  liability.  The 
Service  will  in  general  accept  such  a 
guarantee  only  from  a  corporation, 
foreign  or  domestic,  any  class  of  stock  of 
which  is  regularly  traded  on  an 
established  securities  market  on  the 
date  of  the  transfer. 

(B)  Other  forms  of  security.  The 
Service  may  in  unusual  circumstances 
and  at  its  discretion  accept  any  form  of 
security  that  if  finds  to  be  adequate.  An 
application  for  a  withholding  certificate 
that  proposes  a  form  of  security  that 
does  not  conform  with  any  of  the 
preferred  types  set  forth  in  paragraph 
(e)(3)  (ii)  thrtaugh  (iv)  of  this  section  or 
any  relevant  Revenue  Procedure  must 
include: 

[1]  A  detailed  statement  of  the  facts 
and  circumstances  supporting  the  use  of 
the  proposed  form  of  security,  and 

[2]  A  memorandum  of  law  concerning 
the  validity  and  enforceability  of  the 
proposed  form  of  security. 

(4)  Terms  of  security  instrument.  Any 
security  tsstrument  that  is  furnished 
pursuant  to  this  section  must  provide 
that— 

(i)  The  amount  of  each  deposit  of 
estimated  tax  that  will  be  required  with 
respect  to  the  gain  realized  on  the 
subject  dispositioa  may  be  collected  by 
levy  upon  the  security  as  of  the  date 


following  the  date  on  which  each  such 
deposit  is  due  (unless  such  deposit  is 
timely  made); 

(ii)  The  entire  amount  of  the  Habiiity 
may  be  collected  by  levy  upon  the 
security  at  any  time  during  the  nine 
months  following  the  date  on  which  the 
payment  of  tax  with  respect  to  the 
subject  disposition  is  due.  subject  to 
release  of  the  security  upon  the  fiill 
payment  of  the  tax  and  any  interest  and 
penalties  due.  If  the  transferor  requests 
an  extension  of  time  to  file  a  return  with 
respect  to  the  disposition,  then  the 
Director  may  require  that  the  term  of  the 
security  instrument  be  extended  until 
the  date  that  is  nine  months  after  the 
filing  deadline  as  extended. 

(f)  Amendments  to  application  for 
withholding  certificate —  (1)  In  general 
An  applicant  for  a  ivithholding 
certificate  may  amend  an  otherwise 
complete  application  by  submitting  an 
amending  statement  to  the  Assistant 
Commissioner  (International),  at  the 
address  provided  in  §  1.1445-l(g){10). 
The  amending  statement  shall  provide 
the  information  required  by  {  1.1445- 
3(f)(3)  and  must  be  signed  and 
accompanied  by  a  penalties  of  perjury 
statement  in  accordance  with  }  1.144S- 
3(b)(1). 

(2)  Extension  of  time  for  the  Service  to 
process  reqests  for  withholding 
certificates — (i)  In  general.  If  an 
amending  statement  is  submitted,  the 
time  in  which  the  Internal  Revenue 
Service  must  act  upon  the  amended 
application  shall  be  extended  by  30 
days. 

(ii)  Substantial  amendments.  If  an 
amending  statement  is  submitted  and 
the  Service  finds  that  the  statement 
substantially  amends  the  facts  of  the 
underlying  application  or  substantially 
alters  the  terms  of  the  withholding 
certificate  as  requested  in  the  initial 
application,  the  time  within  which  the 
Service  must  act  upon  the  amended 
application  shall  be  extended  by  60 
days.  The  applicant  shall  be  so  notified. 

(iii)  Amending  statement  received 
after  the  requested  withholding 
certificate  has  been  signed  by  the 
Assistant  Commissioner  (International). 
If  an  amending  statement  is  received 
after  the  withholding  certificate,  drafted 
in  response  to  the  underlying 
application,  has  been  signed  by  the 
Assistant  Commissioner  (International) 
or  his  delegate  and  prior  to  the  day  such 
certificate  it  mailed  to  the  applicant,  the 
time  in  which  the  Service  must  act  upon 
the  amended  application  shall  be 
extended  by  90  days.  The  appUcant  will 
be  so  notified. 

(3)  Information  required  to  be 
submitted.  No  particular  form  is 
required  for  an  amending  statement  bat 


the  s^tement  must  provide  the 
following  information: 

(i)  Indentification  of  applicant.  The 
amending  statement  must  set  forth  the 
name,  address  and  identifying  number 
(if  any)  of  the  person  submitting  the 
amending  statement  (specifying  whether 
that  person  is  the  transferee  or 
transferor). 

(ii)  Date  of  underlying  application. 
The  amending  statement  must  set  forth 
the  date  of  the  underlying)  application 
for  a  withholding  certificate. 

(iii)  Real  property  interest  to  be  for 
that  has  been)  transferred.  The 
amending  statement  must  set  forth  a 
brief  description  of  the  real  property 
interest  with  respect  to  which  the 
underlying  application  for  a  withholding 
certificate  was  submitted. 

(iv)  Amending  information.  The 
amending  statement  must  fully  set  forth 
the  basis  for  the  amendment  including 
any  modification  of  the  facts  supporting 
the  application  for  a  withholding 
certificate  and  any  change  sought  in  the 
terms  of  the  withholding  certificate. 

(g)  Early  refund  of  overwithheld 
amounts.  If  a  transferor  receives  a 
withholding  certificate  pursuant  to  this 
section,  and  an  amount  greater  than  that 
specified  in  the  certificate  was  withheld 
by  the  transferee,  then  pursuant  to  the 
rules  of  this  paragraph  (f)  the  transferor 
may  apply  for  a  refund  (without  interest] 
of  the  excess  amount  prior  to  the  date 
on  which  the  transferor's  tax  return  is 
due  (without  extensions).  (Any  interest 
payable  on  refunds  issued  after  the 
filing  of  a  tax  return  shall  be  determined 
in  accordance  with  the  provisions  of 
section  6611  and  regnlations 
thereunder.)  An  application  for  an  early 
refund  must  be  addressed  to  the 
Assistant  Commissioner  (International), 
at  the  address  provided  in  f  1.1445- 
l(g)(10).  No  particular  form  is  required 
for  the  application,  but  the  following 
information  must  be  set  forth  in  separate 
paragraphs  numbered  to  correspond 
with  the  number  given  below: 

(1)  Nante,  address,  and  identifying 
number  (if  any)  of  the  transferor  seeking 
the  refund; 

(2)  Amount  required  to  be  withheld 
pursuant  to  withholding  certificate 
issued  by  Internal  Revenue  Service; 

(3)  Amount  withheld  by  transferee 
(attach  a  copy  of  Form  82as-A  stamped 
by  IRS  pursuant  to  S  1.1445-l(r.)); 

(4)  Amount  to  be  refunded  to 
transferor.  An  application  for  an  early 
refund  cannot  be  processed  unless  the 
required  copy  of  Form  8288-A  (or 
substantial  evidence  of  the  amount 
withheld  in  the  case  of  a  feihire  to 
receive  Form  828B-A  as  provided  in 

S  1.144S-l(f)(3))  is  attached  to  the 
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application.  If  an  application  for  a 
withholding  certificate  based  upon  the 
transferor's  maximum  tax  liability  is 
submitted  after  the  transfer  takes  place, 
then  that  application  may  be  combined 
with  an  application  for  an  early  refund. 
The  Service  will  act  upon  a  claim  for 
refund  within  the  time  limits  set  forth  in 
paragraph  (a)  of  this  section. 

S  1.1445-4    Liability  of  agents. 

(a)  Duty  to  provide  notice  of  false 
certification  or  statement  to  transferee. 
A  transferee's  or  transferor's  agent  must 
provide  notice  to  the  transferee  if 
either — 

(1)  The  transferee  is  furnished  with  a 
non-U.S.  real  property  interest  statement 
pursuant  to  §  1.1445-2(c)(3)  and  the 
agent  knows  that  the  statement  is  false: 
or 

(2)  The  transferee  is  furnished  with  a 
non-foreign  certification  pursuant  to 

§  1.1445-2(b)(2)  and  either  (i)  the  agent 
knows  that  the  certification  is  false,  or 
(ii)  the  agent  represents  a  transferor  that 
is  a  foreign  corporation.  An  agent  that 
represents  a  transferor  that  is  a  foreign 
corporation  is  not  required  to  provide 
notice  to  the  transferee  if  the  foreign 
corporation  provided  a  non-foreign 
certification  to  the  transferee  prior  to 
such  agent's  employment  and  the  agent 
does  not  know  that  the  corporation  did 
so. 

(b)  Duty  to  provide  notice  of  false 
certification  or  statement  to  entity  or 
fiduciary.  A  transferee's  or  transferor's 
agent  must  provide  notice  to  an  entity  or 
fiduciary  that  plans  to  carry  out  a 
transaction  described  in  section  1445(e) 
(1).  (2),  (3).  or  (4)  if  either— 

(1)  The  entity  or  fiduciary  is  furnished 
with  a  non-U.S.  real  property  interest 
statement  pursuant  to  §  1.1445- 
5(b)(4)(iii)  and  the  agent  knows  that 
such  statement  is  false:  or 

(2)  The  entity  or  fiduciary  is  furnished 
with  a  non-foreign  certification  pursuant 
to  §  1.1445-5(b)(3)  (ii)  and  either  (i)  the 
agent  knows  that  such  certification  is 
false,  or  (ii)  the  agent  represents  a 
foreign  corporation  that  made  such  a 
certification. 

(c)  Procedural  requirements — (1) 
Notice  to  transferee,  entity,  or  fiduciary. 
An  agent  who  is  required  by  this  section 
to  provide  notice  must  do  so  in  writing 
as  soon  as  possible  after  learning  of  the 
false  certification  or  statement,  but  not 
later  than  the  date  of  the  ti-ansfer  (prior 
to  the  transferee's  payment  of 
consideration).  If  an  agent  first  learns  of 
a  false  certification  or  statement  after 
the  date  of  the  transfer,  notice  must  be 
given  by  the  third  day  following  that 
discovery.  The  notice  must  state  that  the 
certification  or  statement  is  false  and 
may  not  be  relied  upon.  The  notice  must 


also  explain  the  possible  consequences 
to  the  recipient  of  a  failure  to  withhold. 
The  notice  need  not  disclose  the 
information  on  which  the  agent's 
statement  is  based.  The  following  is  an 
example  of  an  acceptable  notice."This  is 
to  notify  you  that  you  may  be  required 
to  withhold  tax  in  connection  with 
(describe  transaction).  You  have  been 
provided  with  a  certification  of  non- 
foreign  status  (or  a  non-U.S.  real 
property  interest  statement)  in 
connection  with  that  transaction.  I  have 
learned  that  that  document  is  false. 
Therefore,  you  may  not  rely  upon  it  as  a 
basis  for  failing  to  withhold  under 
section  1445  of  the  Internal  Revenue 
Code.  Section  1445  provides  that  any 
person  who  acquires  a  U.S.  real  property 
interest  from  a  foreign  person  must 
withhold  a  tax  equal  to  10  percent  of  the 
total  purchase  price.  (The  term  'U.S.  real 
property  interest'  includes  real  property, 
stock  in  U.S.  corporations  whose  assets 
are  primarily  real  property,  and  some 
personal  property  associated  with 
realty.)  Any  person  who  is  required  to 
withhold  but  fails  to  do  so  can  be  held 
liable  for  the  tax.  Thus,  if  you  do  not 
withhold  the  10  percent  tax  from  the 
total  that  you  pay  on  this  transaction 
you  could  be  required  to  pay  the  tax 
yourself,  if  what  you  are  acquiring  is  a 
U.S.  real  property  interest  and  the 
transferor  is  a  foreign  person.  Tax  that 
is  withheld  must  be  promptly  paid  over 
to  the  IRS  using  Form  8288.  For  further 
information  see  sections  897  and  1445  of 
the  Internal  Revenue  Code  and  the 
related  regulations." 

(2)  Notice  to  be  filed  with  IRS.  An 
agent  who  is  required  by  paragraph  (a) 
or  (b)  of  this  section  to  provide  notice  to 
a  transferee,  entity,  or  fiduciary  must 
furnish  a  copy  of  that  notice  to  the 
Internal  Revenue  Service  by  the  date  on 
which  the  notice  is  required  to  be  given 
to  the  transferee,  entity,  or  fiduciary. 
"  The  copy  of  the  notice  must  be  delivered 
to  the  Assistant  Commissioner 
(International)  at  the  address  provided 
in  S  1.1445-1  and  must  be  accompanied 
by  a  cover  letter  stating  that  the  copy  is 
being  filed  pursuant  to  the  requirements 
of  this  S  1.1445-4(c)(2). 

(d)  Effect  on  recipient.  A  transferee, 
entity,  or  fiduciary  that  receives  a  notice 
pursuant  to  this  section  prior  to  the  date 
of  the  transfer  from  any  agent  of  the 
transferor  or  transferee  may  not  rely 
upon  the  subject  certification  or 
statement  for  purposes  of  excusing 
withholding  pursuant  to  §  1.1445-2  or 
§  1.1445-5.  Therefore,  the  recipient  of  a 
notice  may  be  held  liable  for  any  failure 
to  deduct  and  withhold  tax  under 
section  1445  as  if  such  certification  or 
statement  had  never  been  given.  For 
special  rules  concerning  the  effect  of  the 


receipt  of  a  notice  after  the  date  of  the 
transfer,  see  §S  1.1445-2(b)(4)iv)  and 
1.1445-5  (c),  (d)  and  (e). 

(e)  Failure  to  provide  notice.  Any 
agent  who  is  required  to  provide  notice 
but  who  fails  to  do  so  in  the  manner 
required  by  paragraph  (a)  or  (b)  of  this 
section  shall  be  held  liable  for  the  tax 
that  the  recipient  of  the  notice  would 
have  been  required  to  withhold  under 
section  1445  if  such  notice  had  been 
given.  However,  an  agent's  liability 
under  this  paragraph  (e)  is  limited  to  the 
amount  of  compensation  that  that  agent 
derives  from  the  transaction.  In 
addition,  an  agent  who  assists  in  the 
preparation  of,  or  fails  to  disclose 
knowledge  of.  a  false  certification  or 
statement  may  be  liable  for  civil  or 
criminal  penalties. 

(f)  Definition  of  transferor's  or 
transferee's  agent — (1)  In  general  For 
purposes  of  this  section,  the  terms 
"transferor's  agent"  and  "transferee's 
agent"  means  any  person  who 
represents  the  transferor  or  transferee 
(respectively) — 

(i)  In  any  negotiation  with  another 
person  (or  another  person's  agent) 
relating  to  the  transaction:  or 

(ii)  In  settling  the  transaction. 

(2)  Transactions  subject  to  section 
1445(e).  In  the  case  of  transactions 
subject  section  1445(e),  the  following 
definitions  apply. 

(i)  The  term  "transferor's  agent" 
means  any  person  that  represents  or 
advises  an  entity  or  fiduciary  with 
respect  to  the  planning,  arrangement,  or 
consummation  by  the  entity  of  a 
transaction  described  in  section  1445(e) 
(1),  (2),  (3).  or  (4). 

(ii)  The  term  "transferee's  agent" 
means  any  person  that  represents  or 
advises  the  holder  of  an  interest  in  an 
entity  with  respect  to  the  planning, 
arrangement  or  consummation  by  the 
entity  of  a  transaction  described  in 
section  1445(e)  (1),  (2),  (3),  or  (4). 

(3)  Exclusion  of  settlement  officers 
and  clerical  personnel  For  purposes  of 
this  section,  a  person  shall  not  be 
treated  as  a  transferor's  agent  or 
transferee's  agent  with  respect  to  any 
transaction  solely  because  such  person 
performs  one  or  more  of  the  following 
activities. 

(i)  The  receipt  and  disbursement  of 
any  portion  of  the  consideration  for  the 
transaction: 

(ii)  The  recording  of  any  document  in 
connection  with  the  transaction:  or 

(iii)  Typing,  copying,  and  other  clerical 
tasks.  ] 

(iv)  The  obtaining  of  tiUe  insurance 
reports  and  reports  concerning  the 
condition  of  the  real  property  that  is  the 
subject  of  the  transaction;  or 
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(v)  TIm  transmissMNi  or  delivery  of 
docuowats  betvMeen  the  parties. 

|4)  Exclusion  forgoremiitg  body  of  a 
condomwium  asaocJation  and  the  board 
of  directors  of  a  cooperative  housing 
corporation.  The  neaibers  of  a  board, 
committee  or  other  governing  body  of  a 
condominium  association  and  the  board 
of  directors  and  officers  of  a  cooperative 
housing  corporation  will  not  be  deemed 
agents  of  the  transferor  or  transferee  if 
such  individuals  functioa  exchisiveljr  in 
their  capacity  as  representatives  of  such 
association  or  corporation  witii  respect 
to  the  transaction,  in  addition,  the 
managing  agent  of  a  cooperative  housing 
corporation  or  condominium  association 
will  not  be  deemed  to  be  an  agmt  of  the 
transferee  or  transCeror  if  such  person 
functions  exclusively  in  its  capacity  as  a 
managing  agent.  If  a  person's  activities 
include  advising  the  transferee  or 
transferor  with  respect  to  the  transfer, 
this  exchision  shall  not  apply. 

§  1.1445-5    Special  rules  concerning 
distributions  and  other  transactions  t>y 
corporations,  partnerships,  trusts,  and 
estate*  (temporary). 

(a)  Purpose  and  scope.  This  section 
provides  special  rules  concerning  the 
withholding  that  is  required  under 
section  1445{e)  upon  distributions  and 
other  transactions  involving  domestic  or 
foreipi  corporations,  partnerships, 
trusts,  and  estates.  Paragraph  (b)  of  this 
section  provides  rules  that  apply 
generally  to  the  various  withholding 
requirements  set  forth  in  this  section. 
Under  section  1445(e)(1)  and  paragraph 
(c)  of  this  section,  a  domestic 
partnership  or  the  fiduciary  of  a 
domestic  trust  or  estate  is  required  to 
withhold  tax  upon  the  entity's 
disposition  of  a  U.S.  real  property 
interest  if  any  foreign  persons  are 
partners  or  beneficiaries  of  the  entity. 
Paragraph  (d)  provides  rules  concerning 
the  requirement  of  section  1445(e)(2) 
that  a  foreign  corporation  withholding 
tax  upon  its  distribution  of  a  U.S.  real 
property  interest  to  its  interest-holders. 
Finally,  under  section  1445(e)(3)  and 
paragraph  (e)  of  this  section  a  domestic 
U.S.  real  property  holding  corporation  is 
required  to  withhold  tax  upon  certain 
distributions  to  interest-holders  that  are 
foreign  persons.  Paragraphs  (f)  and  (g)  of 
this  section  are  reserved  to  provide  rules 
concerning  transactions  involving 
interests  in  partnerships,  trusts,  and 
estates  that  will  be  subfect  to 
withholding  pursuant  to  sections  1445(e) 
(4)  and  (5). 

(b)  Rules  of  general  application — (1) 
Double  withholding  not  required.  If  tax 
is  required  to  be  %vithheld  with  respect 
to  a  transfer  of  property  in  accordance 
with  the  rules  of  this  section,  then  no 


additional  tax  is  required  to  be  withheld 
by  the  transferee  of  the  property  with 
respect  to  that  transfer  ptJTsnant  to  the 
general  rules  of  section  1445(a)  and 
S  1.1445-1.  If  tax  is  required  to  be 
withheld  under  section  1441  or  1442  with 
respect  to  a  transfer  of  property, 
withholding  shall  not  be  required  under 
section  1445  or  §  1.1445-5. 

If  a  transfer  of  a  U.S.  real  property 
interest  described  in  section  1445(e)  is 
exempt  from  withholding  under  the  rules 
of  this  section,  then  no  withholding  is 
required  under  the  general  rules  of 
section  1445(a)  and  fi  1.1445-1. 

(2)  Coordination  with  nonreooff^ition 
provisions — (i)  In  general.  Withholding 
shall  not  be  reqaired  under  the  ruies  of 
this  section  with  respect  to  a  transfn 
described  in  section  144S(e)  of  a  U.S. 
real  property  interest  if — 1445(e)  if — 

(A)  By  reason  of  the  operation  of  a 
nonrecognition  provision  of  the  Internal 
Revenue  Code  oi  the  provisions  of  any 
treaty  of  the  United  States  no  gain  or 
loss  is  required  to  be  recognized  by  the 
foreign  person  with  respect  to  which 
withholding  would  otherwise  be 
required;  and 

(B)  The  entity  or  fiduciary  that  is 
otherwise  required  to  withhold  complies 
with  the  notice  requirements  of 
paragraph  (b)(2](ii]  of  this  section.  The 
entity  or  fiduciary  must  determine 
whether  gain  or  loss  is  required  to  be 
recognized  pursuant  to  the  rules  of 
section  897  and  the  applicable 
nonrecognition  provisions  of  the  Internal 
Revenue  Code  An  entity  or  fiduciary 
may  obtain  a  withholding  certificate 
from  the  Internal  Revenue  Service  that 
confirms  the  applicability  of  a 
nonrecognition  provision,  but  is  not 
required  to  do  so.  For  parpoaes  of  this 
paragraph  (b)(2),  a  nonrecognition 
provision  is  any  provision  of  the  Internal 
Revenue  Code  for  not  recognizing  gain 
or  loss.  If  nonrecognition  treatment  is 
available  only  widi  respect  to  part  of  the 
gain  realized  on  a  transfer,  the 
exemption  from  withholding  provided 
by  this  paragraph  (bH2)  shall  not  apply. 
In  such  cases  a  withholding  certificate 
may  be  soi^t  pursuant  to  the 
provisions  of  i  1.1445-4. 

(ii)  Notice  of  nonrecognition  transfer. 
An  entity  or  fiduciary  that  fails  to 
withhold  tax  with  respect  to  a  transfer 
in  reliance  upon  the  rules  of  this 
paragraph  (b)(2)  must  be  the  20th  day 
after  the  date  of  the  transfer  deliver  a 
notice  thereof  to  the  Assistant 
Commissioner.  (International),  at  the 
address  provided  in  §  1.1445-l(g)(10). 
No  particular  form  is  required  For  a 
notice  of  transfer,  but  die  following 
information  must  be  set  forth  in 


paragraphs  labelled  to  correspond  with 
the  letter  set  forth  below; 

(A)  A  statement  that  the  document 
submitted  constitutes  a  notice  of  a 
nonrecognition  transfer  pursuant  to  the 
requirements  of  S  1.1445-5(b)(2)tii); 

(B)  The  name,  office  address,  and 
identifying  number  (if  any)  of  the  entity 
of  fiduciary  submitting  the  notice: 

(C)  The  name,  identifying  aamber  (if 
any),  and  home  address  (in  the  case  of 
an  individual)  or  office  address  (in  the 
case  of  an  entity)  of  each  foreign  person 
with  respect  to  which  withholding 
would  otherwise  be  required; 

(O)  A  brief  description  of  the  transfer; 
ami 

(E)  A  brief  statement  of  the  law  and 
facts  supporting  the  daim  that 
recognition  of  gain  or  loss  is  not 
required  with  respect  to  the  transfer. 

(iii)  Transition  rule.  Solely  for 
purposes  of  the  exemption  item 
withholding  provided  by  this  paragraph 
(b)(2).  prior  to  the  effective  date  of  a 
Treasury  decision  under  section  897(e) 
the  applicability  of  a  noorecopiition 
provision  to  a  particular  transfer  shall 
be  determined  without  regard  to  the 
effect  of  that  section. 

(3)  Interest-holder  not  a  foreign 
person — (i)  /n  general.  Pursuant  to  the 
provisions  of  paragraphs  (c)  and  (e)  of 
this  section,  an  entity  or  fiduciary  is 
required  to  withhold  with  respect  to 
certain  transfers  of  property  if  a  holder 
of  an  interest  in  the  entity  is  a  foreign 
person.  For  purposes  of  determining 
whether  a  holder  of  an  interest  is  a 
foreign  person,  and  entity  or  fiduciary 
may  rely  upon  a  certification  of 
nonforeign  status  provided  by  that 
person  in  accordance  with  paragraph 
(b)(3)(ii)  of  this  section.  Except  to  the 
extent  provided  in  paragraph  (b)(3){iii) 
of  this  section,  such  a  certification 
excuses  the  entity  or  fiduciary  from  any 
liability  otherwise  imposed  pursuant  to 
section  1445(e)  and  regulations 
thereunder.  Hovrever.  no  obligation  is 
imposed  upon  an  entity  or  fiduciary  to 
obtain  certifications  from  interest- 
holders; an  entity  or  fiduciary  may 
instead  rely  upon  other  means  to 
ascertain  the  nonforeign  status  of  an 
interest-holder.  If  the  entity  or  fiduciary 
does  rely  upon  other  means  but  the 
interest-holder  proves,  in  fact,  to  be  a 
foreign  person,  then  the  entity  or 
fiduciary  is  subject  to  any  Hability 
imposed  pursuant  to  section  1445  and 
regulations  thereunder. 

An  entity  or  fiduciary  is  not  required 
to  rely  upon  other  means  to  ascertain 
the  non-foreign  status  of  an  interest- 
holder and  may  demand  a  certification 
of  non-foreign  status.  If  the  certification 
is  not  provided,  the  entity  or  fiduciary 
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DUfy  withhold  tax  under  section  1445 
and  will  be  considetvd.  Sot  poryoaes  of 
sedioQs  14«1  throimh  146a  to  have  beea 
regained  to  widihahi  such  lax. 

(ii)  Inlerest-hoUer's  certifiaitkm  of 
naa^oreigB  staLis—{/^)  ht  geaeroL  For 
psrpeaes  of  diis  section,  an  entity  er 
fiduciary  nviy  treat  any  holder  of  as 
inteceat  in  the  entity  as  a  U.S.  person  if 
that  iaterest-hokier  famishes  to  the 
eotity  or  fiduciary  a  certification  stating 
that  the  interest-faoUier  is  not  a  foreign 
pecson.  in  accordance  with  the 
provisions  of  paragraph  (k^(a)iii)(B}  of 
this  sectioB.  In  general,  a  foreign  person 
is  a  nonresident  alien  individual,  forei^ 
corpomtioB,  forei^  partnershipk  forei^ 
trust,  or  foreign  estate,  but  not  a  resident 
alien  individual  bi  this  regardv  see 
9 1.897-l(k). 

(B)  Procedural  rules,  Aa  inleiest- 
holder's  certification  al  aoo-foreigB 
statxis  mu&t — 

(1)  State  that  the  interest^hoiklec  is  not 
a  foreign  person; 

(2)  Set  forth  the  inteiest-bolder's 
name,  identifying  number,  home  address 
(in  the  case  of  an  iadividual].  or  office 
address  (in  the  case  of  an  entity ].  and 
place  of  incoqporatioD  (in  the  case  of  a 
corporation):  and 

(3)  Be  signed  under  penaftfes  of 
perjury. 

Pursuant  to  5 1.897-1  [p],  en 
incfividuafs  identifying  number  is  the 
individuars  Social  Security  number  and 
any  other  person's  identffying  number  is 
its  U.S.  employer  identification  number. 
The  certification  muat  be  signed  by  a 
responsible  officer  rn  the  case  of  a 
corporatiort.  by  a  general  partner  m  the 
case  of  8  partnership,  and  by  a  tmstee, 
exeentor,  or  equfvalent  fiduciary  in  Ste 
case  of  a  tmst  or  estate.  No  particular 
form  is  needed  for  a  certiftcation 
pursuant  to  this  paragraph  fbM3)ftT)(B), 
nor  is  any  partieafar  langnafe  required, 
so  long  as  rtte  document  meets  tlie 
requfrements  of  this  paragraph.  Samples 
of  acceptable  certifleatienB  are  provided 
in  paragraph  (b)f3Kff)(D>  of  this  section. 
An  entity  may  rely  upon  a  certification 
pursuant  to  this  paragraph  (b)(3)(ff)(B) 
for  a  period  of  two  caleridar  years 
following  the  dose  of  the  calender  year 
in  which  the  certificstibn  was  gfren. 

.  If  an  interest  holder  becomes  a  fcweign 
person  within  the  period  described  in 
the  preceding  sentence,  the  interest- 
holder must  notify  the  entity  prior  to  any 
further  diapositioQs  or  distributions  and 
upon  receipt  of  siicfa  notice  (or  any  other 
notification  of  the  foreign  status  of  the 
interest-holder)  the  entity  may  no  longer 
rely  upon  the  prior  certification.  An 
entity  that  obtains  and  rehes  upon  a 
certi&cation  ssust  retain  thait 
certification  with  its  books  and  records 
for  a  period  of  three  caleodai  years 


folkwnng  the  close  of  the  last  calendar 
year  in  which  the  entity  relied  upon  the 
certification. 

(C)  Rmigit  corporation  thai  has  mode 
aa  ejection  amier  sectioa  997 f if.  A 
foreign  corporation  that  has  made  a 
vahd  election  under  sedioB  897(i)  to  be 
tceefeed  as  a  domestic  corpmration  for 
purposes  of  section  897  may  provide  a 
certification  of  non-fore^  status 
pursuant  to  this  paragraph  (b)(?Ki>)- 
Hoiwever,  an  electing  foreign 
corporation  must  attach  to  such 
certification  a  copy  of  the 
acknowtedgniefit  of  the  election 
provided  to  the  corporation  by  the 
Internal  Revenue  Service  pursuant  to 
§1.8W-3(d)H). 

Ab  acknowiedgmenl  w  valid  for  this 
purpose  only  if  it  states  that  the 
infonnatioR  required  by  }  1.887-3  has 
been  detemmied  to  be  complete. 

(D)  Sample  certifications — {T) 
Individual  interest-holder  "^nder 
section  1445(e)  of  the  Internal  Revenue 
Code,  a  corporation,  partnership,  trust 
or  estate  auist  withhold  tax  with  respect 
to  certain  tranters  of  property  if  a 
holder  of  an  interest  in  the  entity  is  a 
forei^  person.  To  inform  (name  of 
entity]  that  no  withholding  is  reqi^ied 
with  respect  to  my  interest  in  it,  i  {name 
of  interest-boJdei),  hereby  certify  ttie 
foUowia^ 

1.  i  an  not  a  nonresident  alien  for 
purposee  of  U.S.  income  taxation; 

2.  My  U.&  taxpayer  identifying 
number  (Socifd  Secarity  number)  is 
;  and 

3.  My  home  address  is 

I  agree  to  mform  [name  of  entity] 
promptly  if  I  become  a  nonresident  alipp 
at  any  time  during  the  three  years 
immediately  folloMdng  the  date  of  this 
notice. 

I  tmderstand  that  diis  certification 
may  be  disclosed  to  the  Internal 
Revenue  Service  by  [name  of  entity]  and 
that  any  false  statement  I  have  made 
here  could  be  punished  by  fine, 
imprisonment,  or  both. 

Under  penalties  of  perjury  I  declare 
that  I  have  examined  this  certifrcation 
and  to  the  best  of  my  knowledge  and 
belief  it  is  true,  correct,  and  complete. 

[Signature  aad  date]" 

(2)  Entity  interest-hokhr.  'Xfmfer 
section  1445(e)  of  the  Internal  Revenue 
Code,  a  corporation,  partnership,  trust, 
or  estate  must  withhold  tax  with  respect 
to  certain  transfers  of  property  if  a 
holcter  of  an  interest  in  the  entity  is  a 
foreign  person.  To  inform  [name  of 
entity)  that  no  withholding  is  required 
with  respect  to  [name  of  interest- 
hokter]'»  interest  in  it,  the  undersigned 


hereby  certifies  the  following  on  behalf 
of  [name  of  interest-holder]; 

1.  [Name  of  fnterest-htMer]  is  not  a 
foreign  corporaffon,  foreign  partnership, 
foreign  trust,  or  foreign  estate  (as  those 
terms  are  defined  in  the  Internal 
Revenue  Code  and  Income  Tax 
Regulations); 

2.  [A'iame  of  iaterest-hokhr]'s  U.S. 
employer  identification  number  is 
;  and 

3.  [Name  of  interest-holdeifs  office 
address  is 

and  place  of  incorporation  (if 
applicable)  is 


[Name  of  interest  holder]  agrees  to 
inform  [aame  of  entity]  if  ft  becomes  a 
forei^  person  al  any  time  dunng  the 
three  year  period  immediately  following 
the  date  of  this  notice. 

[Name  of  interest-holder^  understands 
that  thia  certification  may  be  disclosed 
to  the  Internal  Revenue  Service  by 
[name  of  entity]  and  that  asy  false 
statement  contained  herein  could  be 
punished  by  fme.  imprisonmeai  or  both. 

Under  penalties  of  perjury  I  declare 
that  I  have  examiBed  this  certification 
and  to  the  best  of  my  knowledge  and 
belief  it  is  true,  correct,  and  comf^tev 
and  I  further  dedare  that  1  have 
authority  to  sign  this  document  on 
behalf  of  [name  of  interest-bolder^ 

^igaature  ana  date] 
ITitU]" 

(ii)  ReNance  apon  cert^cation  not 
permitted.  An  entity  or  fiduciary  may 
not  rely  upon  an  interest-holder's 
certification  of  non-foreign  status  if. 
prior  to  or  at  the  time  of  the  transfer 
with  respect  to  which  withholding 
would  be  required,  the  entity  or 
fiduciary  either — 

(A)  Has  actual  knowledge  that  the 
certification  is  false; 

(B)  Has  received  a  notice  that  the 
certification  is  false  fix)m  a  transferor's 
or  transferee's  agnit,  pursuant  to 

§  1.1445-4;  or 

(C)  Has  received  from  a  corporation 
that  it  knows  to  be  a  foreign  corporation 
a  certification  that  does  not  have 
attached  to  it  a  copy  of  the  IRS 
acknowledgment  of  the  corporation's 
election  under  section  fl97(i),  as  required 
by  paragraph  (b)(3Mn)(C)  of  this  section. 
Such  an  entity's  or  foduciary's 
withholding  obligations  shall  apply  as  if 
a  statement  had  never  been  given,  and 
such  an  entity  or  fidudary  may  be  held 
fully  liable  pursuant  to  5  1.1445-l(e)  for 
any  faihire  to  withhold.  For  special  rules 
concemfng  an  entity's  belated  receipt  of 
a  notice  concerning  a  false  certification, 
see  paragraphs  (c)(2)(ii)  and  (e)(2)(iii)  of 
this  section. 
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(4)  Property  transferred  not  a  U.S.  real 
property  interest — (i)  In  general. 
Pursuant  fo  the  provisions  of  paragraphs 
(c]  and  (d)  of  this  section,  an  entity  or 
fiduciary  is  required  to  withhold  with 
respect  to  certain  transfers  of  property, 
if  the  property  transferred  is  a  U.S.  real 
property  interest.  (In  addition,  taxable 
distributions  of  U.S.  real  property 
interests  by  domestic  or  foreign 
partnerships,  trusts,  and  estates  will  be 
subject  to  withholding  pursuant  to 
section  1445(e)(4)  and  paragraph  (f)  of 
this  section  after  publication  of  a 
Treasury  decision  under  sections  897 
(e)(2)  and  (g).  As  defined  in  section 
897(c)  and  §  1.897-l(c),  a  U.S.  real 
property  interest  includes  certain 
interests  in  U.S.  corporations,  as  well  as 
direct  interests  in  real  property  and 
certain  associated  personal  property. 
This  paragraph  (b)(4)  provides  rules 
pursuant  to  which  an  entity  (or  fiduciary 
thereof)  that  transfers  an  interest  in  a 
U.S.  corporation  may  determine  that 
withholding  is  not  required  because  the 
interest  transferred  is  not  a  U.S.  real 
property  interest.  To  determine  whether 
an  interest  in  tangible  property 
constitutes  a  U.S.  real  property  interest 
the  transfer  of  which  would  be  subject 
to  withholding,  see  51-897-1  (b)  and  (c). 

(ii)  Interests  in  publicly  traded 
entities.  Withholding  is  not  required 
under  paragraph  (c)  or  (d)  of  this  section 
upon  an  entity's  transfer  of  an  interest  in 
a  domestic  corporation  if  any  class  of 
stock  of  the  corporation  is  regularly 
traded  on  an  established  securities 
market.  This  exemption  shall  apply  to  a 
disposition  incident  to  an  initial  public 
offering  of  stock  pursuant  to  a 
registration  statement  filed  with  the 
Securities  and  Exchange  Commission. 

Similarly,  no  withholding  is  required 
under  paragraph  (c)  or  (d)  of  this  section 
upon  an  entity's  transfer  of  an  interest  in 
a  publicly  traded  partnership  or  trust. 
However,  the  rule  of  this  paragraph 
(b)(4)(ii)  shall  not  apply  to  the  transfer, 
to  a  single  transferee  (or  related 
transferees  as  defined  in  S  1.897-l(i))  in 
a  single  transaction  (or  related 
transactions),  of  an  interest  described  in 
§  1.897-l(c)(2)(iii)(B)  (relating  to 
substantial  amounts  of  non-publicly 
traded  interests  in  publicly  traded 
corporations)  or  of  similar  interests  in 
publicly  traded  partnerships  or  trusts. 
The  entity  making  a  transfer  described 
in  the  preceding  sentence  must 
otherwise  determine  whether 
withholding  is  required,  pursuant  to 
section  1445(e)  and  the  regulations 
thereunder.  "Transactions  shall  be 
deemed  to  be  related  if  they  are 
undertaken  within  90  days  of  one 
another  or  if  it  can  otherwise  be  shown 


that  they  were  undertaken  in  pursuance 
of  a  prearranged  plan. 

(iii)  Corporation 's  statement  that 
interest  is  not  a  U.S.  real  property 
interesL  (A)  In  general  No  withholding 
is  required  under  paragraph  (c)  or  (d)  of 
this  section  upon  an  entity's  transfer  of 
an  interest  in  a  domestic  corporation  if, 
prior  to  the  transfer,  the  entity  or 
fiduciary  obtains  a  statement,  issued  by 
the  corporation  pursuant  to  S  1.897-2(h). 
certifying  that  the  interest  is  not  a  U.S. 
real  property  interest.  In  general,  a 
corporation  may  issue  such  a  statement 
only  if  the  corporation  was  not  a  U.S. 
real  property  holding  corporation  at  any 
time  during  the  previous  five  years  (or 
the  period  in  which  the  interest  was 
held  by  its  present  holder,  if  shorter)  or 
if  interests  in  the  corporation  ceased  to 
be  United  States  real  property  interests 
under  section  897(c)(1)(B).  (A 
corporation  may  not  provide  such  a 
statement  based  on  its  determination 
that  the  interest  in  question  is  an 
interest  solely  as  a  creditor.)  See 
S  1.897-2  (f)  and  (h).  A  corporation's 
statement  may  be  relied  upon  for 
purposes  of  this  paragraph  (b)(4)(iii) 
only  if  the  statement  is  dated  not  more 
than  30  days  prior  to  the  date  of  the 
transfer. 

(B)  Reliance  on  statement  not 
permitted.  An  entity  or  fiduciary  is  not 
entitled  to  rely  upon  a  statement  that  an 
interest  in  a  corporation  is  not  a  U.S. 
real  property  interest,  if,  prior  to  or  at 
the  time  of  the  transfer,  the  entity  or 
fiduciary  either — 

(7)  Has  actual  knowledge  that  the 
statement  is  false,  or 

[2)  Receives  a  notice  that  the 
statement  is  false  from  a  transferor's  or 
transferee's  agent,  pursuant  to  S  1.1445- 
4. 

Such  an  entity's  or  fiduciary's 
withholding  obligations  shall  apply  as  if 
a  statement  had  never  been  given,  and 
such  an  entity  or  fiduciary  may  be  held 
fully  liable  pursuant  to  S  11445-l(e)  for 
any  failure  to  withhold.  For  special  rules 
concerning  an  entity's  belated  receipt  of 
a  notice  concerning  a  false  statement 
see  paragraphs  (c)(2)(iii)  and  (d)(2)(i)  of 
this  section. 

(5)  Reporting  and  paying  over  of 
withheld  amounts — (i)  In  General.  An 
entity  or  fiduciary  must  report  and  pay 
over  to  the  Internal  Revenue  Service  any 
tax  withheld  pursuant  to  section  1445(e) 
and  this  section  by  the  20th  day  after  the 
date  of  the  transfer  (as  defined  in 
S  1.1445-l(g)(8).  Forms  8288  and  8288-A 
are  used  for  this  purpose  and  must  be 
filed  with  the  Internal  Revenue  Service 
Center.  Philadephia.  PA  19255.  The 
contents  of  Forms  8288  and  8288-A  are 
described  in  §  1.1445-l(d).  Pursuant  to 


section  7502  and  regulations  thereunder, 
the  timely  mailing  of  Forms  8288  and 
8288-A  by  U.S.  mail  will  be  treated  as 
their  timely  filing.  Form  8286-A  will  be 
stamped  by  the  Internal  Revenue 
Service  to  show  receipt,  and  a  stamped 
copy  will  be  mailed  by  the  Service  to  the 
interest-holder,  at  the  address  shown  on 
the  form,  for  the  interest-holder's  use. 
See  paragraph  (b)(7)  of  this  section.  If  an 
application  for  a  withholding  certificate 
with  respect  to  a  transfer  of  a  U.S.  real 
property  interest  was  submitted  to  the 
Internal  Revenue  Service  on  the  day  of 
or  at  any  time  prior  to  the  transfer,  the 
entity  or  fiduciary  must  withold  the 
amount  required  under  section  1445(e) 
and  the  rules  of  this  section.  However, 
the  amount  withheld,  or  a  lesser  amount 
as  determined  by  the  Service,  need  not 
be  reported  and  paid  over  to  the  Service 
until  the  20th  day  following  the  Service's 
final  determination.  For  this  purpose,  ihe 
Service's  final  determination  occurs  on 
the  day  when  the  withholding  certificate 
is  mailed  to  the  applicant  by  the  Service 
or  when  a  notification  denying  the 
request  for  a  withholding  certificate  is 
mailed  to  the  applicant  by  the  Service. 
An  application  is  submitted  to  the 
Service  on  the  day  it  is  actually  received 
by  the  Service  at  the  address  provided 
in  S  1.1445-l(g)(10)  or,  under  the  rules  of 
section  7502.  on  the  day  it  is  mailed  to 
the  Service  at  the  address  provided  in 
S  1.1445-l(g)(10).  For  rules  concerning 
the  issuance  of  withholding  certificates, 
see  S  1 1445-6. 

(ii)  Anti-abuse  rule.  An  entity  or 
fiduciary  that  in  reliance  upon  the  rules 
of  this  paragraph  (b)(5)(ii)  fails  to  report 
and  pay  over  amounts  withheld  by  the 
20th  day  following  the  date  of  the 
transfer,  shall  be  subject  to  the  payment 
of  interest  and  penalties  if  the  relevant 
application  for  a  withholding  certificate 
(or  an  amendment  of  the  application  for 
a  withholding  certificate)  was  submitted 
for  a  principle  purpose  of  delaying  the 
payment  to  the  IRS  of  the  amount 
withheld.  Interest  and  penalties  shall  be 
assessed  on  the  amount  that  is 
ultimately  paid  over,  with  respect  to  the 
period  between  the  20th  day  after  the 
date  of  the  transfer  and  the  date  on 
which  payment  is  made. 

(6)  Liability  upon  failure  to  withhold. 
For  rules  regarding  liability  upon  failure 
to  withhold  under  section  1445(e)  and 
this  S  1.1445-5.  see  S  1.1445-l(e). 

(7)  Effect  of  withholding  by  entity  or 
fiduciary  upon  interest  holder.  The 
withholding  of  tax  under  section  1445(e) 
does  not  excuse  a  foreign  person  that  is 
subject  to  U.S.  tax  by  reason  of  the 
operation  of  section  897  from  filing  a 
U.S.  tax  return.  Thus.  Form  1040NR. 
1041.  or  1120F.  as  appropriate  must  be 
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filed  and  any  tax  due  mysi  be  paid,  by 
the  filing  date  otberwtac  applicable  to 
[    such  person  (or  any  extenajoo  thereof). 
The  tax  withheld  wLtfa  respect  to  tbc 
foreign  person  under  section  1445(e)  (as 
shown  on  Form  8288-A)  shall  be 
credited  against  the  amount  of  income 
tax  M  ompvteci  in  sacli  retnm,  but  oaly 
if  the  staniped  copy  of  Form  8288-A 
provided  to  the  entity  or  fiduciary 
(under  paragraph  (b)(5)  of  this  section) 
is  attached  to  the  return  or  subfttantial 
evidence  of  the  amount  of  tax  witWield 
ia  attacked  to  the  return  in  accordance 
with  the  succeeding  sentence.  If  a 
stamped  copy  of  Form  82a6-A  has  not 
been  provitied  to  the  iftterest-hoWer  by 
the  Service,  the  interest-holder  may 
establish  the  aimrant  of  toTi  withheld  by 
the  entity  or  fiduciary  by  attaching  to  its 
return  substantial  evidence  of  TO«h 
amount.  Such  an  interesfholder  mvst 
altsdi  to  its  return  a  statement  wfctch 
supplies  all  ol  the  informatton  required 
by  S  1.1445-l(d)  {Z)  {expect  stich 
information  that  was  not  obtained  by  a 
diligent  effort.)  If  the  amount  withhefd 
under  section  1445(e)  constitutes  fess 
than  the  full  amount  of  the  foreign 
person's  U.S.  tax  liability  for  that 
taxable  year,  then  a  payment  of 
estimatcNt)  lax  may  be  reqaived  to  be 
made  pursuant  to  section  6-154  et  M64 
prior  to  the  filing  of  the  incone  tax 
retam  for  the  year.  Ahema  lively,  if  the 
amount  witbhdd  oader  aectioB  1445(e) 
exceeds  the  foreign  person's  maximum 
tax  liabdity  with  respect  to  the 
tranaacti«n  (os  reflected  in  a 
withholding  certificate  isaued  by  dte 
Internal  Revenae  Scrvica  pursuant  to 
§  1 .1445-e).  then  the  fartigw  person  may 
seek  an  early  refund  of  (he  excess 
pursaant  to  1 1.1445-Q(r)L  A  foreign 
person  that  takes  gain  into  account  in 
accordaace  with  the  provtswaa  of 
section  453  akali  not  be  entitled  to  a 
refiaid  to  the  fsannnt  withheld,  ■nteaa  a 
withholding  certificate  providiBg  for 
such  a  refand  ia  obtained  pursaant  to 
S1.1445-&  If  an  entity  or  fidvcwy 
withholds  lax  aoder  section  1446(el  widi 
respect  ts  a  beaeTidal  owner  of  an 
interest  who  is  not  a  forei^  pcrsotu 
such  beneficial  owner  may  credit  the 
amount  of  any  tax  withbeid  against  iaa 
income  tax  liability  in  acoordaoce  with 
the  provisions  of  this  i  1.1445-5tb)47)  or 
apply  for  an  early  refiaMl  aoder 
S  1.1445-«(g). 

(8)  Effective  dotes — { j)  Partnership, 
trust,  end  estate  disposition  of  U.S.  retMi 
property  interests.  The  provistuaa  ei 
section  1445(e)(1)  and  paragraph  (c)  of 
this  section,  requirija^  withholding  upon 
certain  dispoMtions  of  U.S.  real  property 
interests  by  domestic  partnership. 


tntsts.  and  estates,  shall  apjrfy  fo  any 
disposition  on  or  after  Jannary  I,  MBS. 

(ii)  OertoiH  dfstrfbutfons  by  foreign 
corporations.  The  proviaioBs  of  section 
1445(e)(2I  and  paragraph  (d)  of  this 
section,  requiring  withholding  upon 
distributions  of  U.S.  real  property 
interests  l^  foreign  corporatiaaa  shall 
apply  to  distributions  made  on  or  after 
January  1. 1985. 

(iii)  Distributions  by  certain  domestic 
corporatioas  to  foreign  shorehofders. 
The  provisions  of  section  1445te](3]  and 
paragraph  (e)  ef  this  section,  reqwing 
withholding  upon  dlstribtrtions  by  U5. 
real  property  holding  corporatians  to 
foreign  shareholders,  shall  apply  to 
distributions  made  on  or  after  January  1. 
19K. 

{n]  Taxabte  dfstribtrtrons  by  domestic 
or  foreign  partn^rskrps,  trusts,  and 
estates.  The  provisions  of  section 
1445|e)H),  requiring  withholding  upon 
certain  taxable  distributions  by 
domestic  or  foreign  partnerships,  trasts, 
and  estates,  shall  apply  to  disterbstioos 
made  on  or  ^ter  the  effective  date  of  a 
Treasury  decision  ander  section  887 
(eM2MBMii)  and  Cg). 

(hr)  Drspostiitm  ofiateresla  in 
partnersiiipe.  trvsts,  and  estates.  The 
provisions  of  section  1445(eM^ 
requiring  withholding  upon  certain 
dispositions  of  interests  in  partnerships, 
truats.  and  estates,  shall  apply  to 
dispositions  oo  or  after  the  effective 
date  of  a  Treasury  decision  tinder 
section  897(g). 

(vij  Tiered  Partnerships.  No 
withholding  is  required  npoB  the 
dispositioB  of  a  U.S.  real  property 
interest  by  a  partnership  which  ia 
directly  owned,  ia  whole  or  ia  part  by 
another  domestic  partnership  (but  onj^ 
to  the  extent  that  the  amount  realized  is 
attributable  fo  the  partnership  interest 
of  diat  other  partnership]  until  the 
effective  date  of  a  Treasury  Decision 
published  under  section  1445(e) 
providing  rules  governing  this  matter. 

(cj  Dispositions  of  U.S.  real  property 
interests  by  domestic  partnerships, 
trusts,  and  estates— {1\  Withholding 
required — {\]  In  general  If  a  domestic 
partnership,  trust,  or  estate  disposes  of  a 
U.S.  real  property  interest  and  any 
partner,  beneficfary,  or  owner  of  die 
entity  n  a  foreign  person,  then  the 
partnersfctp  or  the  trustee,  executor,  or 
equivalent  fidtrciary  of  the  trust  or 
estate  most  withhold  tax  with  respect  to 
each  such  foreign  person  in  accordance 
with  the  provisions  of  suhcfivisifm  fii>  or 
(iii),  of  this  paragraph  (c)fl)  (as 
applicable).  The  withholding  oUigsticBi 
imposed  by  this  paragraph  (c)  ^iphes  to 
the  fiduciary  of  a  trust  even  if  the 
grantor  of  the  trast  or  another  poson  is 


treated  as  the  owner  of  the  trust  or  any 
portion  tiiereof  for  purposes  of  tfie 
Internal  Revenue  (>de.  Thus,  tife 
withholding  obtigstion  imposed  by  this 
paragraph  (g)  applies  fo  the  trustee  of  a 
land  trust  or  sinnlar  arrangemenf ,  even 
it  such  a  trustee  is  no*  ordinarily  treated 
under  the  applicable  provisions  of  local 
law  as  a  true  fiduciary. 

(ii)  Disposition  by  partnership.  A 
partnership  must  wrftthold  a  tax  equal  to 
3.4  percent  of  each  foreign  partner's 
distributive  share  of  the  gain  reab'zed  by 
the  partnership  upon  the  disposition  of 
each  U.S.  real  property  interest.  Such 
distributive  share  of  the  gain  must  be 
determined  pursuant  to  file  principles  of 
section  704  and  the  regulations 
thereunder.  However,  the  partnership 
must  withhold  at  the  rate  of  28  percent  if 
the  disposition  occurs  after  November 
21, 1986,  and  the  partnership's  taxable 
year  before  January  1, 1987.  See  sections 
311(b)(4)  and  IfflOff)  of  the  Tax  Reform 
Act  of  1986.  The  rate  of  withholding 
applicable  to  dispositions  that  occured 
before  November  22, 1986  shall  be 
determined  pursuant  to  the  temporary 
regulations  in  effect  af  that  time.  For  the 
rules  applicable  to  partnerships, 
interests  in  which  are  regularly  traded 
on  an  established  securities  market,  see 
§  1.1445-8T. 

(iii)  Disposition  by  trust  or  estate. — 
(A)  In  general.  A  trustee,  fiduciary, 
executor  or  equivalent  riduciary 
(hereafter  coFlecfively  referred  to  as  the 
fiduciary)  of  a  trust  ar  estate  having  oae 
or  more  foreign  beneficiaries  must 
withhold  tax  in  accordance  with  the 
rules  of  this  §  1.1445-5(c)(l)(iii).  Sach  a 
fiduciary  must  establish  a  U.S.  real 
property  interest  account  and  must  enter 
in  such  account  all  gains  and  losses 
realized  during  the  taxable  year  of  the 
trust  or  estate  fiom  dispositions  of  U.S. 
real  property  interests.  The  fiduciary 
must  withhold  34  percent  of  any 
distribution  to  a  foreign  beneficiary  that 
is  attributable  to  the  balance  in  0ie  U3. 
^real  property  interest  account  on  the  day 
of  the  distribution.  A  distribution  from  a 
trust  or  estate  to  a  beneficiary  (domestic 
or  foreign)  shall  solely  for  purposes  of 
section  1445ie](l),  be  deemed  to  be 
attributable  first  to  any  balance  in  the 
U.S.  real  property  interest  accoont  and 
then  to  other  amounts.  However,  a 
distribution  that  occurs  prior  to  the 
transfer  of  a  U.S.  real  property  interest 
in  a  taxable  year  or  at  any  other  time 
when  the  amount  contained  in  the  \2S 
real  property  interest  account  is  zero,  is 
not  subject  to  withholding  under  this 
§  1.1445-S(c)(l)(iii).  The  U.S.  real 
property  interest  account  is  reduced  by 
the  eunount  distributed  to  all 
beneficiaries  (domestic  and  foreign) 
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attributable  to  such  account  during  the 
taxable  year  of  the  trust  or  estate.  Any 
ending  balance  of  the  U.S.  real  property 
interest  account  not  distributed  by  the 
close  of  the  taxable  year  of  the  trust  or 
estate  is  cancelled  and  is  not  carried 
over  (or  carried  back)  to  any  other  year. 
Thus,  the  beginning  balance  of  such 
account  in  any  taxable  year  of  the  trust 
or  estate  is  always  zero.  For  rules 
applicable  to  grantor  trusts  see  S 11445- 
S(c)(lK>v)-  For  rules  applicable  to  trusts 
interest  in  which  are  regularly  traded  on 
an  established  securities  market  and 
real  estate  investment  trusts,  see 
51.1445-8. 

(B)  Transition  rules.  The  following 
rules  shall  apply  for  purposes  of 
determining  the  amount  required  to  be 
withheld  under  section  1445  by  az  trust 
or  estate — 

(2)  In  the  case  of  disposition  of  U.S. 
real  property  interest  that  occured 
before  November  22, 1986,  the 
applicable  withholding  requirements 
shall  be  determined  pursuant  to  the 
temporary  regulations  under  section 
1445  in  effect  at  that  time; 

[2]  In  the  case  of  disposition  of  U.S. 
real  property  interests  occurring  after 
November  21. 1986  but  before  [30  days 
after  date  of  publication  of  this 
regulation),  the  applicable  withholding 
requirement  shall  be  determined 
pursuant  to  the  temporary  regulations 
under  section  1445.  but  substituting  a  28 
percent  withholding  rate  for  any  other 
rate  specified  therein; 

(J)  In  the  case  of  distributions 
occurring  after  January  23. 1987  during  a 
taxable  year  of  the  trust  or  estate  that 
began  before  January  1. 1987.  the 
applicable  withholding  requirements 
shall  be  determined  pursuant  to  these 
final  regulations,  but  susbstituting  a  28 
percent  withholding  rate  for  the  34 
percent  rate  specified  herein; 

[4]  In  the  case  of  distributions 
occurring  after  January  23. 1987  during  a 
taxable  year  of  the  trust  or  estate  that 
began  after  December  31. 1986,  the 
applicable  withholding  requirements 
shall  be  determined  pursuant  to  these 
final  regulations;  and 

(5)  If  a  trust  or  estate  withholds  under 
section  1445  with  respect  to  a 
disposition  of  a  U.S.  real  property 
interest,  then  the  amount  of  gain 
realized  on  such  disposition  shall  not  be 
added  to  the  U.S.  real  property  interest 
account  of  the  trust  or  estate  for  the 
taxable  year  of  the  disposition. 

(C)  Example.  On  January  1. 1987.  A 
establishes  a  domestic  trust  (which  has  as  its 
taxable  year,  the  calendar  year)  for  the 
benefit  of  B.  a  nonresident  alien,  and  C.  a 
U.S.  citizen.  The  trust  is  not  a  trust  subject  to 
sections  671  through  679.  Under  the  terms  of 
the  trust  the  trustee.  T,  is  given  discretion  to 


distribute  income  and  corpus  of  the  trust  to 
provide  for  the  reasonable  needs  of  B  and  C. 
During  the  trust's  1987  taxable  year.  T 
disposes  of  three  parcels  of  vacant  land 
located  in  the  United  States.  The  following 


chart  illustrates  the  computation  of  the 
amount  subject  to  withholding  under  section 
1445  with  respect  to  distributions  made  by  T 
to  B  and  C  during  1987. 
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(iv)  Disposition  by  grantor  trust.  The 
trustee  or  equivalent  fiduciary  of  a  trust 
that  is  subject  to  the  provisions  of 
subpart  E  of  part  I  of  subchapter  J 
(sections  671  through  697)  must  withhold 
a  tax  equal  to  34  percent  of  the  gain 
realized  from  each  disposition  of  a  U.S. 
real  property  interest  to  the  extent  such 
gain  is  allocable  to  a  portion  of  the  trust 
treated  as  owned  by  a  foreign  person 
under  subpart  E  of  part  I  of  subchapter  J. 
However  the  fiduciary  must  withhold 
tax  at  the  rate  of  28  percent  if  the 
disposition  occurs  after  November  21, 
1986,  and  the  trust's  taxable  year  began 
before  January  1, 1987.  See  sections  311 
(b)(4)  and  1810(f)  of  the  Tax  Reform  Act 
of  1986.  The  rate  of  withholding 
applicable  to  dispositions  that  occurred 
before  November  22. 1986,  shall  be 
determined  pursuant  to  the  temporary 
regulations  in  effect  at  that  time. 

(2)  Withholding  not  required  under 
paragraph  (c}—{i)  Transactions  covered 
elsewhere.  No  withholding  is  required 
under  this  paragraph  (c)  with  respect  to 
the  distribution  of  a  U.S.  real  property 
interest  by  a  partnership,  trust,  or  estate. 
Such  distributions  shall  be  subject  to 
withholding  under  section  1445(e)(4)  and 
paragraph  (f)  of  this  section  on  the 
effective  date  of  a  Treasury  decision 
published  under  section  897(e)(2)  and 
(g).  See  paragraph  (b)(8)(iv)  of  this 
section.  Withholding  with  respect  to  the 
disposition  of  an  interest  in  a 
partnership,  trust,  or  estate  shall  be 
required  only  as  provided  in  section 
1445(e)(5)  and  paragraph  (g)  of  this 
section.  No  withholding  is  at  this  time 
required  under  those  provisions.  See 
paragraph  (b)(8)(v)  of  this  section. 

(ii)  Interest-holder  not  a  foreign 
person — (A)  In  general.  A  domestic 
partnership,  trust,  or  estate  that 
disposes  of  a  U.S.  real  property  interest 
shall  not  be  required  to  withhold  with 
respect  to  any  partner  or  beneficiary 
that  it  determines,  pursuant  to  the  rules 


of  paragraph  (b)(3)  of  this  section,  not  to 
be  a  foreign  person. 

(B)  Belated  notice  of  false 
certification.  If  after  the  date  of  the 
transfer  a  partnership  or  fiduciary  learns 
that  a  partner's  or  beneficiary's 
certification  of  non-foreign  status  is 
false,  then  that  partnership  or  fiduciary 
shall  be  required  to  withhold,  with 
respect  to  the  foreign  partner  or 
beneficiary  that  gave  the  false 
certification,  the  lessor  of — 

(1)  The  amount  otherwise  required  to 
be  withheld  under  the  rules  of  this 
paragraph  (c),  or 

(2)  An  amount  equal  to  that  partner's 
or  beneficiary's  remaining  interests  in 
the  income  or  assets  of  the  partnership, 
trust,  or  estate.  Amounts  so  withheld 
must  be  reported  and  paid  over  by  the 
60th  day  following  the  date  on  which  the 
partnership  or  fiduciary  learns  that  the 
certification  is  false.  For  rules 
concerning  the  notifications  of  false 
certifications  that  may  be  required  to  be 
given  to  partnerships  and  Hduciaries, 
see  S  1.1445-4(b). 

(iii)  Property  disposed  of  not  a  U.S. 
real  property  interest — (A)  In  general. 
No  withholding  is  required  under  this 
paragraph  (c)  if  a  domestic  partnership, 
trust,  or  estate  that  disposes  of  property 
determines  pursuant  to  the  rules  of 
paragraph  (b)(4)  of  this  section  that  the 
property  disposed  of  is  not  a  U.S.  real 
property  interest. 

(B)  Belated  notice  of  false  statement. 
If  after  the  date  of  the  transfer  a 
partnership  or  fiduciary  learns  that  a 
corporation's  statement  (that  an  interest 
in  the  corporation  is  not  a  U.S.  real 
property  interest)  is  false,  then  that 
partnership  or  fiduciary  shall  be 
required  to  withhold,  with  respect  to 
each  foreign  partner  or  beneficiary,  the 
lesser  of — 

(7)  The  amount  otherwise  required  to 
be  withheld  under  the  rules  of  this 
paragraph  (c),  or 
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[2]  An  amount  equal  to  that  partner's 
or  beneficiary's  remaining  interests  in 
the  income  or  assets  of  the  pamership, 
trust,  or  estate. 

Amounts  so  withheld  must  be  reported 
and  paid  over  by  the  80th  day  following 
the  date  on  which  the  partnership  or 
fiduciary  learns  that  the  statement  is 
false.  For  rules  concerning  the 
notifications  of  false  statements  that 
may  be  required  to  be  given  to 
partnerships  or  fiduciaries,  see  S  1.1445- 
4(b). 

(iv)  Withholding  certificate.  No 
withholding  is  required  under  this 
paragraph  (c)  with  respect  to  the 
transfer  of  a  U.S.  real  property  interest  if 
the  Internal  Revenue  Service  issues  a 
withholding  certificate  that  so  provides. 
For  rules  concerning  the  issuance  of 
withholding  certificates,  see  S  1.1445-6. 

(v)  Nonrecognition  transactions.  For 
special  rules  concerning  transactions 
entitled  to  nonrecognition  of  gain  or 
loss,  see  paragraph  (b)(2)  of  this  section. 

(3)  Large  partnerships  or  trusts — (i)  In 
general.  If  a  partnership  or  trust  has 
more  than  100  partners  or  beneficiaries, 
then  the  partnership  or  fiduciary  of  the 
trust  may  elect  to  withhold  in 
accordance  with  the  provisions  of  this 
§  1.1445-5(c)(3)  in  lieu  of  withholding  in 
the  manner  required  by  §  1.1445-5(c)(l). 
However,  the  rules  of  this  %  1.1445- 
5(c)(3)  shall  not  apply  to  any  partnership 
or  trust  interests  in  which  are  regularly 
traded  on  an  established  securities 
market  or  to  any  real  estate  investment 
trust.  See,  §  1.1445-8T. 

(ii)  Amount  to  be  withheld.  A 
partnership  or  trust  electing  to  withhold 
under  this  §  1.1445-5(c)(3)  shall  withhold 
from  each  distribution  to  a  foreign 
person  an  amount  equal  34  percent  of 
the  amount  attributable  to  section 
1445(e)(1)  transfers.  However,  the 
partnership  or  trust  must  withhold  at  the 
rate  of  28  percent  if  the  distribution 
occurs  after  November  21. 1986.  and  the 
partnership's  or  trust's  taxable  year 
began  before  January  1. 1987.  The  rate  of 
withholding  applicable  to  distributions 
that  occurred  before  November  22. 1986 
shall  be  determined  pursuant  to  the 
temporary  regulations  in  effect  at  that 
time. 

(iii)  Amounts  attributable  to  section 
144S(e)(l)  transfers.  A  distribution  is 
attributable  to  section  1445(e)(1) 
transfers  to  the  extent  of  the  partner's  or 
beneficiary's  proportionate  share  of  the 
current  balance  of  the  entity's  section 
1445(e)(1)  account.  A  distribution  from  a 
partnership  or  trust  that  has  made  an 
election  under  this  §  1.1445-5(c)(3)  shall 
be  deemed  first  to  be  attributable  to  a 
section  1445(e)(1)  transfer  to  the  extent 
of  the  balance  in  the  section  1445(e)(1) 


account.  An  entity's  section  1445(e)(1) 
account  shall  be  equal  to— 

(A)  The  total  amount  of  net  gain 
realized  by  the  entity  upon  all  transfers 
of  U.S.  real  property  interests  carried 
out  by  the  entity  after  the  date  of  its 
election  under  this  S  1.1445-5(c)(3); 
minus 

(B)  The  total  amount  of  all 
distributions  by  the  entity  to  domestic 
and  foreign  distributees  from  such 
account. 

(iv)  Special  rules  for  entities  that 
make  recurring  sales  of  growing  crops 
and  timber.  An  entity  that  makes  an 
election  under  5  1.1445-5(c)(3)  and  that 
makes  recurring  sales  of  growing  crops 
and  timber  may  further  elect  to 
determine  the  amount  subject  to 
withholding  under  the  rules  of  this 
S  1.1445-5(c)(3)(iv).  Such  an  entity  must 
withhold  from  each  distribution  to  a 
foreign  partner  or  beneficiary  an  amount 
equal  to  10  percent  of  such  partner's  or 
beneficiary's  proportionate  share  of  the 
current  balance  of  the  entity's  gross 
section  1445(e)(1)  account.  An  entity's 
gross  section  1445(e)(1)  account 
equals — 

(A)  The  total  amount  realized  by  the 
entity  upon  all  transfers  of  U.S.  real 
property  interest  carried  out  by  the 
entity  after  the  date  of  its  election  under 
this  §  1.1445-5(c)(3)(iv);  minus 

(B)  The  total  amount  of  all 
distributions  to  domestic  and  foreign 
distributees  from  such  account. 

An  entity  that  elects  to  compute  the 
amount  subject  to  withholding  under 
this  §  1.1445-5(c)(3)(iv).  shall  make  such 
election  in  accordance  with  §  1.1445- 
5(c)(3)(vi)  and  shall  be  subject  to  the 
provisions  otherwise  applicable  under 
S  1.1445-5(c)(3). 

(v)  Special  rules  regarding  publicly 
traded  partnerships,  trust  and  real 
estate  investment  trusts.  (Reserved). 

(vi)  Procedural  rules.  An  election 
under  paragraph  (c)(3)  may  be  made  by 
filing  a  notice  thereof  with  the  Assistant 
Commissioner  (International),  at  the 
address  provided  in  S  1.1445-l(g)(10). 
The  notice  must  be  submitted  by  a 
general  partner  (in  the  case  of  a 
partnership)  or  the  trustee  or  equivalent 
fiduciary  (in  the  case  of  a  trust).  The 
notice  must  set  forth  the  name,  office 
address,  and  identifying  number  of  the 
partnership  or  fiduciary  making  the 
election,  and,  in  the  case  of  a 
partnership,  must  include  the  name, 
office  address,  and  identifying  number 
of  the  general  partner  submitting  the 
election.  An  election  under  this 
paragraph  (c)(3)  may  be  revoked  only 
with  the  consent  of  the  Internal  Revenue 
Service.  Consent  of  the  Service  may  be 
requested  by  filing  an  application  to 


revoke  the  election  with  the  Assistant 
Commissioner  (International)  at  the 
address  stated  above.  This  application 
must  include  all  information  provided  to 
the  Service  with  the  election  notice  and 
must  provide  a|»  explanation  of  the 
reasons  for  revoking  the  election.  The 
application  to  revoke  an  election  must 
also  specify  the  amount  remaining  to  be 
distributed  in  the  section  1445(e)(1) 
account  or  the  gross  section  1445(e)(1) 
account. 

An  entity  that  ceases  to  qualify  under 
section  1.1445-5(c)(3)  because  such 
entity  does  not  have  more  than  100 
partners  or  beneficiaries  may  revoke  its 
election  only  with  the  consent  of  the 
Internal  Revenue  Service. 

(d)  Distributions  of  U.S.  real  property 
interests  by  foreign  corporations— {I]  In 
general.  A  foreign  corporation  that 
distributes  a  U.S.  real  property  interest 
must  deduct  and  withhold  a  tax  equal  to 
34  percent  of  the  amount  of  gain 
recognized  by  the  corporation  upon  the 
distribution.  However,  the  foreign 
corporation  must  withhold  at  the  rate  of 
28  percent  if  the  corporation's  taxable 
year  began  before  January  1, 1987.  The 
amount  of  gain  required  to  be 
recognized  by  the  corporation  must  be 
determined  pursuant  to  the  rules  of 
section  897  and  any  other  applicable 
section.  For  special  rules  concerning  the 
applicability  of  a  nonrecognition 
provision  to  a  distribution,  see 
paragraph  (b)(2)  of  this  section.  The 
withholding  liability  imposed  by  this 
paragraph  (d)  applies  to  the  same 
taxpayer  that  owes  the  related 
substantive  income  tax  liability 
pursuant  to  the  operation  of  section  897. 
Only  one  such  liability  will  be  assessed 
and  collected  from  a  foreign  corporation, 
but  separate  penalties  for  failures  to 
comply  with  the  two  requirements  will 
be  asserted. 

(2)  Withholding  not  required— {i] 
Property  distributed  not  a  U.S.  real 
property  interest— {A}  In  general.  No 
withholding  is  required  under  this 
paragraph  (d)  if  a  foreign  corporation 
that  distributes  property  determines 
pursuant  to  the  rules  of  paragraph  (b)(3) 
of  this  section  that  the  property 
distributed  is  not  a  U.S.  real  property 
interest. 

(B)  Belated  notice  of  false  statement. 
If  after  the  date  of  a  distribution 
described  in  paragraph  (d)(1)  of  this 
section  a  foreign  corporation  learns  that 
another  corporation's  statement  (that  an 
interest  in  that  other  corporation  is  not  a 
U.S.  real  property  interest)  is  false,  then 
the  foreign  corporation  may  not  rely 
upon  that  statement  for  any  purpose. 
Such  a  foreign  corporation's  withholding 
obligations  under  this  paragraph  (d) 
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shall  apply  if  a  statement  had  never 
been  given,  and  such  a  corporation  may 
be  held  fully  liable  pursuant  to  9  11445- 
5(bH5)  for  any  failure  to  withhold. 
Amounts  withheld  pursuant  to  the  rule 
d  this  paragraph  (d)(2){i)(B)  must  be 
reported  and  paid  over  by  the  60th  day 
following  the  date  on  which  the  foreign 
corporation  learns  that  the  statement  is 
false.  No  penalties  or  interest  will  be 
assessed  for  failures  to  withlxrfd  prior  to 
that  date.  For  rules  concerning  the 
notifications  of  false  statements  that 
may  be  required  to  be  given  to  foreign 
corporations,  see  §  1.1445-4(b). 

(ii)  Wtthhoidtng  certificate.  No 
withholding  is  required  under  this 
paragraph  (d)  with  respect  to  a  foreign 
corporation's  distribution  of  a  U.S.  real 
property  interest  if  the  distributing 
corporation  obtains  a  withholding 
certificate  from  the  Internal  Revenue 
Service  that  so  provides.  For  rules 
concerning  the  issuance  of  withholding 
certificates,  see  i  1.1445-6. 

(e)  Distributions  of  foreign  persons  by 
U.S.  real  property  holding 
corporations — (1 1  In  general.  A  domestic 
corporation  that  distributes  any 
property  to  a  foreign  person  that  holds 
an  interest  in  the  corporation  must 
deduct  and  withhold  a  tax  equal  to  10 
percent  of  the  fair  market  value  of  the 
property  distributed  to  the  foreign 
person,  if — 

(i)  The  foreign  person's  interest  in  the 
corporation  constitutes  a  U.&  real 
property  interest  under  the  provisions  of 
section  897  and  regulations  thereunder, 
and 

(ii)  The  property  is  distributed 
either — 

(A)  In  redemption  of  stock  under 
section  302;  or 

(6)  In  liquidation  of  the  corporation 
pursuant  to  the  provisions  of  Part  II  of 
Subchapter  C  (sections  331  through  341). 
For  the  treatment  of  a  domestic 
corporation's  transfer  of  a  U.S.  real 
property  interest  to  a  foreign  interest- 
holder in  a  distribution  to  which  section 
301  applies,  see  sections  897(f}.  1441. 
and  1442. 

(2)  Withholding  not  required — (i) 
Foreign  person 's  interest  not  a  U.S.  real 
property  interest.  Withholding  is 
required  under  this  paragraph  (e)  only 
with  respect  to  distributions  to  foreign 
persons  holding  interests  in  the 
corporation  that  constitute  U.S.  real 
property  interests.  In  general,  a  foreign 
person's  interest  in  a  domestic 
corporation  constitutes  a  U.S.  real 
property  interest  if  the  corporation  was 
a  U.S  real  property  holding  corporation 
at  any  time  during  the  shorter  of  (A)  the 
period  in  which  the  foreign  person  held 
the  interest  or  (B)  the  previous  five  years 
{but  not  eariier  than  June  19, 1980).  See 


section  897(c)  and  §S  1.897-l(c)  and 
1.897-2  (bj  and  (h).  However,  an  interest 
in  such  a  corporation  ceases  to  be  a  U.S. 
real  property  interest  after  all  of  the  U.S. 
real  property  interests  held  by  the 
corporation  itself  are  disposed  of  in 
transactions  on  which  gain  or  loss  is 
recognized.  See  section  897(c)(1)(B)  and 
81.897-2(0(2).  Thus,  if  a  U.S.  real 
property  holding  corporation  in  the 
process  of  Hquidation  does  not  elect 
section  337  nonrecognition  treatment 
upon  its  sale  of  all  U.S.  real  prof)erty 
interests  held  by  the  corporation,  and 
recognizes  gain  or  loss  upon  such  sales, 
interests  in  that  corporation  cease  to  be 
U.S.  real  property  interests.  Therefore, 
no  withholding  would  be  required  with 
respect  to  that  corporation's  subsequent 
liquidating  distribution  to  a  foreign 
shareholder  of  property  other  than  a 
U.S.  real  property  interest. 

(ii)  Nonrecognition  transactions.  For 
special  rules  concerning  the 
applicability  of  a  nonrecognition 
provision  to  a  distribution  described  in 
paragraph  (e)(1)  of  this  section,  see 
paragraph  (b)(2)  of  this  section. 

(iii)  Interest-holder  not  a  foreign 
person —  (A)  In  general.  A  domestic 
corporation  shall  not  be  required  to 
withhold  under  this  paragraph  (e)  with 
respect  to  a  distribution  of  property  to 
any  distributee  that  it  determines, 
pursuant  to  the  rules  of  paragraph  (b)(3) 
of  this  section,  not  to  be  a  foreign 
person. 

(b)  Belated  notice  of  false 
certification.  If  after  the  date  of  a 
distribution  described  in  paragraph 
(e)(1)  of  this  section  a  domestic 
corporation  learns  that  an  interest- 
holder's certification  of  non-foreign 
status  is  false,  then  the  corporation  may 
rely  upon  that  certification  only  if  the 
person  providing  the  false  certification 
holds  (or  held)  less  than  10  percent  of 
the  value  of  the  outstanding  stock  of  the 
corporation.  With  respect  to  less  than  10 
percent  interest-holders,  no  withholding 
is  required  under  this  paragraph  (e) 
upon  receipt  of  a  belated  notice  of  false 
certification.  With  respect  to  10  percent 
or  greater  interest-holders,  the 
corporation's  withholding  obligations 
under  this  paragraph  (e)  shall  apply  as  if 
a  certification  had  never  been  given, 
and  such  a  corporation  may  be  held 
fully  liable  pursuant  to  §  1.1445-5(b)(6) 
for  any  failure  to  withhold  as  of  the  date 
specified  in  this  S  1.1445-5(e)(21(iii)(B), 
Amounts  withheld  pursuant  to  the  rule 
of  this  paragraph  (e)(2)(iii)(B)  must  be 
reported  and  paid  over  by  the  60th  day 
following  the  date  on  which  the 
corporation  learns  that  the  certification 
is  false.  No  penalties  or  interest  for 
failures  to  withhold  will  be  assessed 
prior  to  that  date.  For  rules  concerning 


the  notifications  of  false  certifications 
that  nuiy  be  required  to  be  given  to  U.& 
real  property  holding  corporations,  see 
§  1.1445-4(b). 

(iv)  Withholding  certificate.  No 
withholding,  or  reduced  withholding,  is 
required  under  this  para^aph  (e)  with 
respect  to  a  domestic  corporation's 
distribution  of  property  if  the 
distributing  corporation  obtains  a 
withholding  certificate  from  the  Internal 
Revenue  Service  that  so  provides.  For 
rules  concerning  the  issuance  of 
withholding  certificates,  see  \  1.1445-6. 

(f)  Taxable  distributions  by  domestic 
or  foreign  partnerships,  trusts,  or 
estates.  [Reserved] 

(g)  Dispositions  of  interests  in 
partnerships,  trusts,  and  estates. 
[Reserved) 

9  1.1445-8    Adlustmants  pursuant  to 
wItlihoM  certincate  of  amount  raquirad  to 
tM  witliheld  under  section  1445(e). 

(a)  Withholding  certificate  for 
purposes  of  section  1445(e) — (1)  In 
general  Pursuant  to  the  provisions  of 
9  1.1445-5  (c)(2)(iv).  (d)(2)(ii).  and 
(e)(2K>v),  withholding  under  section 
1445(e)  may  be  reduced  or  eliminated 
pursuant  to  a  withholding  certificate 
issued  by  the  Internal  Revenue  Service 
in  accordance  with  the  rules  of  this 
9  1.1445-6.  A  withholding  certificate 
may  be  issued  in  cases  where  adjusted 
withholding  is  appropriate  (e.g.,  because 
of  the  applicability  of  a  nonrecognition 
provision— see  paragraph  (c)  of  this 
section),  where  the  relevant  taxpayers 
are  exempt  from  U.S.  tax  (see  paragraph 
(d)  of  this  section),  or  where  an 
agreement  for  the  payment  of  tax  is 
entered  into  with  the  Service  (see 
paragraph  (e)  of  this  section).  A 
withholding  certificate  that  is  obtained 
prior  to  a  transfer  allows  the  entity  or 
fiduciary  to  withhold  a  reduced  amount 
or  excuses  withholding  entirely.  A 
withholding  certificate  that  is  obtained 
after  a  transfer  has  been  made  may 
authorize  a  normal  refund  or  an  early 
refund  pursuant  to  paragraph  (g)  of  this 
section.  The  Internal  Revenue  Service 
will  act  upon  an  appbcation  for  a 
withholding  certificate  not  later  than  the 
90th  day  after  it  is  received.  (The 
Service  may  deny  a  request  for  a 
withholding  certificate  where,  after  doe 
notice,  an  applicant  fails  to  provide  the 
information  necessary  to  make  a 
determination.)  Soldy  for  this  purpose 
(i.e.,  determining  the  day  upwi  which  the 
90  day  period  commences),  an 
application  is  received  by  the  Service  on 
the  date  when  all  information  necessary 
for  the  Service  to  make  a  determination 
is  provided  by  the  applicant.  (For  rules 
regarding  whether  an  application  has 
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been  timely  submitted,  see  9  1.1445- 
5(b)(5)).  The  Internal  Revenue  Service 
will  act  upon  an  application  for  an  early 
refund  not  later  than  the  90th  day  after  it 
is  received.  An  application  for  an  early 
refund  must  either  (i)  include  a  copy  of  a 
withholding  certificate  issued  by  tfie 
Service  with  respect  to  the  transaction, 
or  (ii)  be  combined  with  an  application 
for  a  withholding  certificate.  Where  an 
application  for  an  early  refund  is 
combined  with  an  application  for  a 
withholding  certificate,  the  Service  will 
act  upon  both  applications  not  later  than 
the  90th  day  after  receipt.  Either  an 
entity,  a  fiduciary,  or  a  relevant 
taxpayer  (as  defined  in  paragraph  (a)(2) 
of  this  section)  may  apply  for  a 
withholding  certificate.  An  entity  or 
fiduciary  may  apply  for  a  withholding 
certificate  with  respect  to  all  or  less 
than  all  relevant  taxpayers.  For  special 
rules  concerning  the  issuance  of  a 
withholding  certificate  to  a  foreign 
corporation  that  has  made  an  election 
under  section  897(i).  see  9  1.1445-7(d). 

(2)  Relevant  taxpayer.  For  purposes  of 
this  section,  the  term  "relevant 
taxpayer"  means  any  foreign  person 
that  will  bear  substantive  income  tax 
liability  by  reason  of  the  operation  of 
section  897  with  respect  to  a  transaction 
upon  which  withholding  is  required 
under  section  1445(e). 

(b)  Applications  for  withholding 
certificates — (1)  In  general  An 
application  for  a  withholding  certificate 
pursuant  to  this  9  1.1445-6  must  be 
submitted  in  the  manner  provided  in 
9  1.1445—3  (b).  However,  in  lieu  of  the 
information  required  to  be  submitted 
pursuant  to  9  1.1445-3(b)(4).  the 
applicant  must  provide  the  information 
required  by  paragraph  (b)(2)  of  this 
section.  In  addition,  the  information 
required  by  paragraph  (b)(3)  of  this 
section  must  be  submitted  with  the 
application. 

(2)  Basis  for  certificate— [i]  Adjusted 
withholding.  If  a  withholding  certificate 
is  sought  on  the  basis  of  a  claim  that 
adjusted  withholding  is  appropriate,  the 
application  must  include  a  calculation, 
in  accordance  with  paragraph  (c)  of  this 
section,  of  the  maximum  tax  that  may  be 
imposed  on  each  relevant  taxpayer  with 
respect  to  which  adjusted  withholding  is 
sought.  The  application  must  also 
include  all  evidence  necessary  to 
substantiate  the  claimed  calculation, 
such  as  records  of  adjustments  to  basis 
or  appraisals  of  fair  market  value, 
(ii)  Exemption.  If  a  withholding 
certificate  is  sought  on  the  basis  of  a 
relevant  taxpayer's  exemption  from  U.S. 
tax.  the  application  must  set  forth  a  brief 
statement  of  the  law  and  facts  that 
support  the  claimed  exemption.  See 
paragraph  (d)  of  this  section. 


(iii)  Agreement.  If  a  withholding 
certificate  is  sought  on  the  basis  of  an 
agreement  for  the  payment  of  tax.  the 
application  must  include  a  copy  of  the 
agreement  proposed  by  the  applicant 
and  a  copy  of  the  security  instrument  (if 
any)  proposed  by  the  applicant.  In  this 
regard,  see  paragraph  (e)  of  this  section. 

(3)  Relevant  taxpayers.  An 
application  for  withholding  certificate 
pursuant  to  this  section  must  set  forth 
the  name,  identifying  number  (if  any) 
and  home  address  (in  the  case  of  an 
individual)  or  office  address  (in  the  case 
of  an  entity)  of  each  relevant  taxpayer 
with  respect  to  which  adjusted 
withholding  is  sought. 

(c)  Adjustment  of  amount  required  to 
be  withheld.  The  Infernal  Revenue 
Service  may  issue  a  writhhold  certificate 
that  excuses  withholding  or  that  permits 
an  entity  or  fiduciary  to  withholding  an 
adjusted  amount  reflecting  the  relevant 
taxpayers'  maximum  tax  liability.  A 
relevant  taxpayer's  maximum  tax 
liability  is  the  maximum  amount  which 
that  taxpayer  could  be  required  to  pay 
as  tax  by  reason  of  the  transaction  upon 
which  withholding  is  required.  In  the 
case  of  an  individual  taxpayer  that 
amount  will  generally  be  the  gain 
realized  by  the  individual,  multiplied  by 
the  maximum  individual  income  tax  rate 
applicable  to  long  term  capital  gain, 
currently  20  percent.  In  the  case  of  a 
corporate  taxpayer,  that  amount  will 
generally  be  the  gain  realized  by  the 
corporation,  multiplied  by  the  maximum 
corporate  income  tax  rate  applicable  to 
long  term  capital  gain,  currently  28 
percent.  However,  that  amount  must  be 
adjusted  to  take  into  account  the 
following: 

(1)  Any  reduction  of  tax  to  which  the 
relevant  taxpayer  is  entiUed  under  the 
provisions  of  a  U.S.  income  tax  treaty; 

(2)  The  effect  of  any  nonrecognition 
provision  that  is  applicable  to  the 
transaction; 

(3)  Any  losses  previously  realized  and 
recognized  by  the  relevant  taxpayer 
during  the  taxable  year  by  reason  of  the 
operation  of  section  897; 

(4)  Any  amount  realized  upon  the 
subject  transfer  by  the  relevant  taxpayer 
that  is  required  to  be  treated  as  ordinary 
income  under  any  provision  of  the  Code; 
and 

(5)  Any  other  factor  that  may  increase 
or  reduce  the  tax  upon  the  transaction. 

(d)  Relevant  taxpayer's  exemption 
from  U.S.  tax—{l)  In  general  The 
Internal  Revenue  Service  will  issue  a 
withholding  certificate  that  excuses 
withholding  by  an  entity  or  fiduciary  if  it 
is  established  that  a  relevant  taxpayer's 
income  from  the  transaction  will  be 
exempt  from  U.S.  tax.  For  the  available 
exemptions,  see  paragraph  (d)(2)  of  this 


section.  If  a  relevant  taxpayer  is  entitled 
to  a  reduction  of  (rather  than  an 
exemption  from)  U.S.  tax,  then  the  entity 
or  fiduciary  may  obtain  a  withholding 
certificate  to  that  effect  pursuant  to  the 
provisions  of  paragraph  (c)  of  this 
section. 

(2)  Available  exemptions.  A  relevant 
taxpayer's  income  from  a  transaction 
with  respect  to  which  withholding  is 
required  under  section  1445(e)  may  be 
exempt  from  U.S.  tax  because  either 

(i)  The  relevant  taxpayer  is  an  integral 
part  or  controlled  entity  of  a  foreign 
government  and  the  subject  income  is 
exempt  from  U.S.  tax  pursuant  to 
section  892  and  the  regulations 
theaeunden  or 

(ii)  The  relevant  taxpayer  is  entitled 
to  the  benefits  of  an  income  tax  treaty 
that  provides  for  such  an  exemption 
(subject  to  the  limitations  imposed  by 
section  1125(c)  of  Pub.  L.  96-499.  which, 
in  general  overrides  such  benefits  as  of 
January  1. 1985). 

(e)  Agreement  for  the  payment  of 
tox— (1)  In  general  The  Internal 
Revenue  Service  will  issue  a 
withholding  certificate  that  excuses 
withholding  or  that  permits  an  entity  or 
fiduciary  to  withhold  a  reduced  amount, 
if  the  entity,  fiduciary,  or  a  relevant 
taxpayer  enters  into  an  agreement  for 
the  payment  of  tax  pursuant  to  the 
provisions  of  this  paragraph  (e).  An 
agreement  for  the  payment  of  tax  is  a 
contract  between  the  Service  and  the 
entity,  fiduciary,  or  relevant  taxpayer 
that  consists  of  two  necessary  elements. 
Those  elements  are — 

(i)  A  contract  between  the  Service  and 
the  other  person,  setting  forth  in  detail 
the  rights  and  obligations  of  each;  and 

(ii)  A  security  instrument  or  other 
form  of  security  acceptable  to  the 
Director.  Foreign  Operations  District. 

(2)  Contents  of  agreement — (i)  In 
general  An  agreement  for  the  payment 
of  tax  must  cover  an  amount  described 
in  subdivision  (ii)  or  (iii)  of  this 
paragraph  (e)(2).  The  agreement  may 
either  provide  adequate  security  for  the 
payment  of  the  chosen  amount  with 
respect  to  the  relevant  taxpayer  in 
accordance  with  paragraph  (e)(3)  of  this 
section  or  provide  for  the  payment  of 
that  amount  through  a  combination  of 
security  and  withholding  of  tax  by  the 
entity  or  fiduciary. 

(ii)  Tax  that  would  otherwise  be 
withheld.  An  agreement  for  the  payment 
of  tax  may  cover  the  amount  of  tax  that 
would  otherwise  be  required  to  be 
withheld  with  respect  to  the  relevant 
taxpayer  pursuant  to  section  1445(e).  In 
addition  to  the  amount  computed 
pursuant  to  section  1445(e).  the 
applicant  must  agree  to  pay  interest 
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upon  that  amount,  at  the  rate 
established  under  section  6621,  with 
respect  to  the  period  between  the  date 
on  which  withholding  tax  under  section 
1445(e)  would  otherwise  be  due  and  the 
date  on  which  the  relevant  taxpayer's 
payment  of  tax  with  respect  to  the 
disposition  will  be  due.  The  amount  of 
interest  agreed  upon  must  be  paid  by  the 
applicant  regardless  of  whether  or  not 
the  Service  is  required  to  draw  upon  any 
security  provided  pursuant  to  the 
agreement.  The  interest  may  be  paid 
either  with  the  return  or  by  the  Service 
drawing  upon  the  security. 

(iii)  Maximum  tax  liability.  An 
agreement  for  the  payment  of  tax  may 
cover  the  relevant  taxpayer's  maximum 
tax  liability,  determined  in  accordance 
with  paragraph  (c)  of  this  section.  The 
agreement  must  also  provide  for  the 
payment  of  an  additional  amount  equal 
to  25  percent  of  the  amount  determined 
under  paragraph  (c)  of  this  section.  This 
additional  amount  secures  the  interest 
and  penalties  that  would  accrue 
between  the  date  of  the  relevant 
taxpayer's  failure  to  file  a  return  and 
pay  tax  with  respect  to  the  disposition, 
and  the  date  of  which  the  Service 
collects  upon  that  liability  pursuant  to 
the  agreement, 

(iv)  Allocation  of  payment.  An 
agreement  for  the  payment  of  tax 
pursuant  to  this  section  must  set  forth 
an  allocation  of  the  payment  provided 
for  by  the  agreement  among  the  relevant 
taxpayers  with  respect  to  which  the 
withholding  certificate  is  sought.  In  the 
case  of  an  agreement  that  covers  an 
amount  described  in  subdivision  (ii)  of 
this  paragraph  (e)(2),  such  allocation 
must  be  based  upon  the  amount  that 
would  otherwise  be  required  to  be 
withheld  with  respect  to  each  relevant 
taxpayer.  In  the  case  of  an  agreement 
that  covers  an  amount  described  in 
subdivision  (iii)  of  this  paragraph  (e)(2). 
such  allocation  must  be  based  upon 
each  relevant  taxpayer's  maximum  tax 
liability. 

(3)  Major  types  of  security.  The  major 
types  of  security  that  are  acceptable  to 
the  Infernal  Revenue  Service  for 
purposes  of  this  section  are  described  in 
§  1.1445-3{e)(3). 

(4)  Terms  of  security  instrument.  Any 
security  instrument  that  is  furnished 
pursuant  to  this  section  must  contain  the 
terms  described  in  §  1.1445-3(e)(4). 

(f)  Amendments  to  application  for 
withholding  certificates — (1)  In  general. 
An  applicant  for  a  withholding 
certificate  may  amend  an  otherwise 
complete  application  by  submitting  an 
amending  statement  to  the  Assistant 
Commissioner  (International)  at  the 
address  provided  in  §  1.1445-l(g)(10). 
The  amending  statement  shall  provide 


the  information  required  by  §  1.1445- 
6(f)(3]  and  must  be  signed  and 
accompanied  by  a  penalties  of  perjury 
statement  in  accordance  with  §  1.1445- 
6(b). 

(2)  Extension  of  time  for  the  Service  to 
process  requests  for  withholding 
certificates — (i)  In  general.  If  an 
amending  statement  is  submitted,  the 
time  in  which  the  Internal  Revenue 
Service  must  act  upon  the  amended 
application  shall  be  extended  by  30 
days. 

(ii)  Substantial  amendments.  If  an 
amending  statement  is  submitted  and 
the  Service  finds  that  the  statement 
substantially  amends  to  the  facts  of  the 
underlying  application  or  substantially 
alters  the  terms  of  the  withholding 
certificate  as  requested  in  the  initial 
application,  the  time  within  which  the 
Service  must  act  upon  the  amended 
application  shall  be  extended  by  00 
days.  The  apphcant  shall  be  so  notified. 

(iii)  Amending  statement  received 
after  the  requested  withholding 
certificate  has  been  signed  by  the 
Assistant  Commissioner  (International). 
If  an  amending  statement  is  received 
after  the  withholding  certificate,  drafted 
in  response  to  the  underlying 
application,  has  been  signed  by  the 
Assistant  Commissioner  (International) 
or  his  delegate  and  prior  to  the  day  such 
certificate  is  mailed  to  the  applicant,  the 
time  in  which  the  Service  must  act  upon 
the  amended  application  shall  be 
extended  by  90  days. 

(3)  Information  required  to  be 
submitted.  No  particular  form  is 
required  for  an  amending  statement  but 
the  statement  must  provide  the 
following  information: 

(i)  Identification  of  applicant.  The 
amending  statement  must  set  forth  the 
name,  address,  and  identifying  number 
(if  any)  of  the  person  submitting  the 
amending  statement. 

(ii)  Date  of  application.  The  amending 
statement  must  set  forth  the  date  of  the 
underlying  application  for  a  withholding 
certificate. 

(iii)  Real  property  interest  to  be  for 
that  has  been)  transferred.  The 
amending  statement  must  set  forth  a 
brief  description  of  the  real  property 
interest  with  respect  to  which  the 
underlying  application  for  a  withholding 
certificate  was  submitted. 

(iv)  Amending  information.  The 
amending  statement  must  fully  set  forth 
the  basis  for  the  amendment  including 
any  modification  of  the  facts  supporting 
the  application  for  a  withholding 
certificate  and  any  change  sought  in  the 
terms  of  the  withholding  certificate. 

(g)  Early  refund  of  overwithheld 
amounts.  If  the  Internal  Revenue  Service 
issues  a  withholding  certificate  p\irsuant 


to  this  section,  and  an  anwunt  greater 
than  that  specified  in  the  certificate  was 
withheld  by  the  entity  or  fiduciary,  then 
pursuant  to  the  rules  of  this  paragraph 
(g)  a  relevant  taxpayer  may  apply  for  an 
early  refund  of  a  proportionate  share  of 
the  excess  amount  (without  interest) 
prior  to  the  date  on  which  the  relevant 
taxpayer's  return  is  due  (without 
extensions).  An  application  for  an  early 
refund  must  be  addressed  to  the 
Assistant  Commissioner  (International), 
at  the  address  provided  in  S  1.1445- 
l(g}(10).  No  particular  form  is  required 
for  the  application,  but  the  following 
information  must  be  set  forth  in  separate 
paragraphs  numbered  to  correspond 
with  the  numbers  given  below: 

(1)  Name,  address,  and  identifying 
number  (if  any)  of  the  relevant  taxpayer 
seeking  the  refund; 

(2)  Amount  required  to  be  withheld 
pursuant  to  withholding  certificate: 

(3)  Amount  withheld  by  entity  or 
fiduciary  (attach  a  copy  of  Form  8288-A 
stamped  by  IRS  pursuant  to  §  1.1445- 
5(b)(4)  or  provide  substantial  evidence 
of  the  amount  withheld  in  the  case  of  a 
failure  to  receive  Form  8288-A.  as 
provided  in  §  1.1445-5(b)(7)):  and 

(4)  Amount  to  be  refunded  to  the 
relevant  taxpayer. 

An  application  for  an  early  refund 
cannot  be  processed  unless  the  required 
copy  of  Form  8288-A  or  substantial 
evidence  of  the  amount  withheld  in  the 
case  of  a  failure  to  receive  Form  8288-A 
(as  provided  in  S  1.1445-5(b)(7))  is 
attached  to  the  application.  If  an 
application  for  a  withholding  certificate 
is  submitted  after  the  transfer  takes 
place,  then  that  application  may  be 
combined  with  an  application  for  an 
early  refund.  The  Service  will  act  upon  a 
claim  for  refund  within  the  time  limits 
set  forth  in  S  1.1445-6(a)(l). 

§  1.1445-7    Treatment  of  foreign 
corporatton  that  hat  made  an  atoctlon 
undar  Motion  S97(i)  to  Im  treated  as  a 
domestic  corporation  (temporary^ 

(a)  In  general.  Pursuant  to  section 
897(i)  a  foreign  corporation  may  elect  to 
be  treated  as  a  domestic  corporation  for 
purposes  of  sections  897  and  6039C.  A 
foreign  corporation  that  has  made  such 
an  election  shall  also  be  treated  as  a 
domestic  corporation  for  purposes  of  the 
withholding  required  under  section  1445. 
in  accordance  with  the  provisions  of  this 
section. 

(b)  Withholding  under  section 
1445(a} — (1)  Dispositions  by 
corporation.  A  foreign  corporation  that 
has  made  an  election  under  section 
897(i)  may  provide  a  transferee  with  a 
certification  of  non-foreign  status  in 
connection  with  the  corporation's 
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disposition  of  a  U.S.  real  property 
interest.  Ho%vever,  in  accordance  »vith 
the  provisions  of  §5  1.1445-2(bK2)(ii) 
and  1.1445-5{b)(3){ii)(C).  such  an 
electing  forei^  corporation  must  attach 
to  such  certification  a  copy  of  the 
acknowledgment  of  the  dection 
provided  to  the  corporation  by  the 
Internal  Revenue  Service  pursuant  to 
S  1.897-3(d){4)  which  states  that  the 
information  required  by  5  1.897-3  has 
been  determined  to  be  complete. 
(2)  Dispositions  of  interests  in 
corporation.  Dispositions  of  interests  in 
electing  foreign  corporations  shall  be 
subject  to  the  withholding  requirements 
of  section  1445(a)  and  the  rules  of 
SS  1.1446-1  through  1.1445-4.  Therefore, 
if  a  foreign  person  disposes  of  an 
interest  in  such  a  corporation,  aiKl  that 
interest  is  a  U.S.  real  property  interest 
under  the  provisions  of  section  887  and 
regulations  thereunder,  then  the 
transferee  is  required  to  withhold  under 
section  144S(a). 

(c)  Withholdiag  under  aection  144S(e). 
Because  a  foreign  corporation  that  has 
made  an  election  under  section  887(i]  is 
treated  as  a  domestic  corporation  for 
purposes  of  determining  withholding 
obligations  under  section  1445,  such  a 
corporation  is  not  subject  to  the 
requirement  of  section  1445(e)(2)  that  a 
foreign  corporation  withhold  at  the 
corporate  capital  gain  rate  from  the  gain 
recognized  upon  the  distribution  of  a 
U.S.  real  property  interest.  Such  a 
corporation  is  subject  to  the  provisions 
of  section  1445(ej(3).  Thus,  if  interests  in 
an  electing  corporation  constitute  U.S. 
real  property  interests,  then  the 
j      corporation  is  required  to  withhold  with 
}      respect  to  the  non-dividend  distribution 
'      of  any  property  to  an  interest-bolder 
that  is  a  foreign  person.  See  i  1.1445- 
5(e).  Dividend  distributions 
(distributions  that  are  described  in 
section  301)  shall  be  treated  as  provided 
in  sections  897(f).  1441  and  1442.  In 
addition,  if  interests  in  an  electing 
foreign  corporation  do  not  constitute 
U.S.  real  property  interests,  then 
distributions  by  such  corporation  shall 
be  treated  as  provided  in  sections  897(f) 
(if  applicable),  1441  and  1442. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  545- 
0902.) 

Pare.  Sections  1.1445-1, 1.1445-2, 
1.1445-3. 1.1445-4  1.1445-6, 1.1445-6,  and 
1.1445-7  are  removed  as  of  January  23, 
1987. 

§1.«0t2-1    (Amandad] 

Far.  7.  Section  1.8012-l{b){2)(i)  is 
amended  by  adding  the  following 
sraiteoce  after  the  second  sentence 
thereof:  "In  addition,  this  subdivision 


does  not  apply  to  a  nonresident  alien 
inthvidual  who  has  income  for  the 
taxable  year  that  is  treated  under 
section  871(b)(1)  as  effectively 
connected  with  the  conduct  of  a  trade  or 
business  within  the  United  States  by 
reason  of  the  operation  of  section  897." 

OMB  Control  Numbers  Under  the 
Paperwork  Reduction  Act  (26  CFR  Part 
602) 

Par.  8.  The  authority  for  Part  602 
continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

9602.101    lAmandad] 

Par.  %.  Section  602.101  (c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  "1.1445-1 .  .  .  1545-0902," 
"1.1445-2  .  .  .  1545-0902,"  "1.1445-3  .  .  . 
1545-8902,"  "1.144S-4  .  .  .  1545-0902." 
"1.1445-5  .  .  .  1545-0902."  "1.1445-6  .  .  . 
1545-0902."  and  "1.1445-7  .  .  .  1545- 
0902." 

Lawrence  B.  Gibba, 
Commissioner  of  Internal  Revenue. 

Approved:  December  9, 1986. 
|.  Roger  Mentz. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  86-28511  Filed  12-18-68;  4:47  pmj 
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ACnOfC  Temporary  regulations. 

SUMMARY:  This  document  provides 
temporary  Income  Tax  Regulations 
relating  to  the  withholding  that  is 
required  upon  the  disposition  of  a  U.S. 
real  property  interest  by  publicly  ti«ded 
partnerships,  publicly  tiraded  trusts,  and 
real  estate  investment  trusts.  The  text  of 
the  temporary  regulations  set  forth  in 
this  document  also  serves  as  the  text  of 
the  proposed  regulations  cross- 
referenced  in  the  notice  of  proposed 
rulemaking  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

DATE:  The  regulations  are  effective  with 
respect  to  distributions  following 
January  23, 1967,  with  respect  to 
dispositions  of  U.S.  real  property 
interests.  However,  at  the  option  of  any 
person  who  by  these  regulations  would 
be  treated  as  a  withholding  agent,  that 
person  may  apply  these  regulations  to 


any  distributions  occurring  on  any  date 
after  December  24, 1986,  as  long  as  no 
other  person  also  acts  as  a  withholding 
agent  with  respect  to  the  same 
distribution. 

FOR  FURTHER  INFORMATION  CONTACT 
John  M.  Zoscak.  Jr.  of  the  Office  of  the 
Associate  Chief  Counsel  (International) 
within  the  Office  of  the  Chief  Counsel. 
Internal  Revenue  Service,  1111 
Constitution  Avenue.  N.W..  Washington. 
DC  20224  (Attii:  CCaNTL:Br2); 
Telephone  (202)  566-3289  (not  a  toll-free 
call). 

St^PUSENTARY  INFORMATION: 
Background 

This  document  contains  temporary 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  section  1445.  Section  1445  was 
added  to  the  Internal  Revenue  Code  by 
section  129  of  the  Tax  Reform  Act  of 
1964.  Technical  amendments  were  made 
by  section  1810(f)  of  the  Tax  Reform  Act 
of  1986.  On  December  31, 1984,  proposed 
additions  to  the  Income  Tax  Regulations 
(26  CFR  Part  1)  under  section  1445  were 
published  in  the  Federal  Register  (49  FR 
50739)  by  cross-reference  to  Temporary 
Income  Tax  Regulations  (26  CFR  Parts  1 
and  6a)  published  the  same  day  (49  FR 
50667).  A  public  hearing  concerning  the 
proposed  regulations  was  held  on 
January  17, 1986.  Final  regulations 
regarding  section  1445  (other  than 
matters  considered  in  these  temporary 
regulations)  are  being  published 
simultaneously  with  these  temporary 
regulations. 

In  view  of  the  significant  changes  in 
these  rules,  and  after  consideration  of 
the  comments  received  regarding 
distributions  from  pubhcly  traded 
partnerships,  publicly  traded  trusts  and 
real  estate  investment  trusts,  revised 
Temporauy  Regulations  with  respect  to 
such  distributions  are  being  republished. 

Need  for  Temporary  Regulations 

Section  1445  is  generally  effective  for 
dispositions  of  U.S.  real  property 
interests  occurring  after  December  31. 
1984.  Some  taxpayers  have  argued  that 
they  have  found  it  difficult  to  npply 
section  1445  to  publicly  traded 
partnerships  and  trusts  and  real  estate 
investment  trusts  (REITS),  with  respect 
to  their  dispositions  of  U.S.  real  property 
interests.  See  Discussion,  below.  The 
proper  application  of  section  1445  is 
dependent  upon  the  Service's 
specification  of  the  manner  in  which  the 
requirements  of  the  statute  will  be 
administered.  Because  of  the  need  for 
immediate  guidance  in  this  regard  both 
to  Service  personnel  and  to  the  public 
the  Internal  Revenue  Service  has  found 
it  to  be  impractical  to  issue  these 
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temporary  regulations  with  the  notice 
and  public  comment  procedure  under 
section  553(b)  of  title  5  of  the  United 
States  Code. 

Discussion 

Under  the  prior  Temporary 
Regulations  (9  1.1445-5T(c)(3)(ii)). 
publicly  traded  partnerships,  publicly 
traded  trusts,  and  REITS  are  required  to 
obtain  certificates  of  non-foreign  status 
from  their  interest  holders  in  order  to  be 
excused  from  withholding  tax  liability. 
Commenters  have  argued  that  such 
entities  are  unable  to  ascertain  the  non- 
foreign  status  of  interest  holders  at  the 
time  of  distributions,  because  of  rapid 
turnovers  in  the  interests.  Interests  in 
these  entitles  are  frequently  held  by 
major  tinancial  institutions  (or  chains  of 
such  institutions)  as  nominees,  and 
obtaining  certiHcates  of  non-foreign 
status  hx)m  the  beneflcial  owner  at  the 
end  of  the  chain  of  legal  ownership  may 
be  difficult  In  view  of  the  practical 
difficulties  that  may  result  from 
requiring  withholding  at  the  level  of  the 
publicly  traded  partnership,  publicly 
traded  trust,  or  REIT,  commenters  have 
suggested  that  withholding  can  be  more 
effectively  achieved  by  placing  the 
burden  of  withholding  upon  those  who 
are  in  a  position  to  know  the  non-foreign 
status  of  an  interest  holder.  Accordingly, 
the  special  rules  set  forth  in  S  1.1445-8T 
have  been  developed.  These  rules 
require  that  withholding  be  performed 
by  the  person  that  makes  a  payment 
relating  to  a  distribution  attributable  to 
the  disposition  of  a  U.S.  real  property 
interest  by  a  publicly  traded 
partnership,  publicly  traded  trust,  or 
RETT  to  a  foreign  person. 

Pursuant  to  9  1.1445-8T(a),  the  rules  of 
9  1.1445-aT  apply  to  all  partnerships 
and  trusts,  interests  in  which  are 
regularly  traded  on  an  established 
securities  market  and  all  real  estate 
investment  trusts  (hereinafter  referred  to 
collectively  as  the  "subject  entities"). 

Section  1.1445-8T(b)  provides  rules  for 
determining  the  person  required  to 
withhold  with  respect  to  distributions 
governed  by  9  1.1445-8T.  Section  1.1445- 
8(b)(1)  provides  that  the  primary 
responsibility  to  withhold  rests  with  the 
partnership,  trust  or  RETT.  However,  if  a 
person  (1)  is  a  nominee  (as  defmed  in 
9  1.1445-8T(d)).  (2)  receives  a 
distribution  attributable  to  a  disposition 
of  a  U.S.  real  property  interest  by  a 
subject  entity,  (3)  receives  the 
distribution  for  payment  to  any  foreign 
person  or  the  account  of  any  foreign 
person,  and  (4)  receives  notice  in 
accordance  with  9  1.1445-8T(f),  then 
such  person  is  required  to  satisfy  the 
withholding  requirements  of  section 


1445(e)(1)  and  9  1.144S-6T.  A  person 
obligated  to  withhold  is  referred  to  as  a 
withholding  agent. 

Section  1.1445-8T(b)(3)  provides  that 
a  withholding  exemption  granted  under 
9  1.1441-4{f).  which  exempts  a  person 
from  withholding  under  section  1441  or 
section  1442,  also  exempts  that  person 
from  withholding  under  9  1.1445-8T(b), 
provided  that  the  letter  that  grants  the 
exemption  under  9  1.1441-4(f)  identifies 
another  person  as  the  withholding  agent, 
and  such  other  person  agrees  in  writing 
to  serve  as  the  withholding  agent  for 
purposes  of  9  1.1445-8T(b). 

Section  1.1445-8T(c)  provides  rules 
governing  the  amount  to  be  withheld 
with  respect  to  distributions  by  the 
subject  entitles.  A  distinction  is  drawn 
between  REITS  and  publicly  traded 
partnerships  and  trusts  because  of  the 
unique  rules  that  govern  the  taxation  of 
REITs  under  section  857  of  the  Code. 
With  respect  to  publicly  traded 
partnerships  and  trusts,  the  large 
partnership  and  trust  rules  of  9  1.1445- 
5T(c)(3)  apply. 

With  respect  to  REITS,  9  1.1445-8T(c) 
revises  the  rules  of  the  prior  Temporary 
Regulations.  Under  the  prior  Temporary 
Regulations  (9  1.144&-5T(c)(4)),  REITs 
were  treated  as  publicly  traded  trusts 
and,  thus,  were  required  to  use  the 
section  1445(e)(1)  account.  This  had  the 
effect  of  characterizing  RETT 
distributions  as,  first  composed  of  gain 
from  the  sale  or  exchange  of  a  U.S.  real 
property  interest  and,  second,  composed 
of  other  income  [e.g..  rent).  This 
characterization  could  conflict  with 
rules  under  section  857.  In  order  to  avoid 
any  such  conflict  9  11445-8T(c)(2)(ii) 
provides  that  the  amount  subject  to 
withholding  under  section  1445  is  the 
amount  of  any  distribution,  determined 
with  respect  to  each  share  or  certificate 
of  beneficial  interest  which  the  RETT 
designates  as  a  capital  gain  dividend  (as 
defined  in  section  857(b)(3)(C)) 
multiplied  by  the  number  of  shares  or 
certificates  of  beneficial  interest  held  by 
the  foreign  person.  If  the  RETT 
designates  a  prior  distribution  as  a 
capital  gain  dividend  the  prior 
distribution  is  not  subject  to 
withholding.  Rather,  subsequent 
distributions  are  to  be  recharacterized 
as  capital  gain  distributions  until  section 
1445  capital  has  been  effected  on  the 
amount  of  the  prior  capital  gain 
dividend.  This  recharacterization 
applies  only  for  purposes  of  section  1445 
and  does  not  control,  in  any  manner, 
any  computations  made  under  section 
857.  It  is  understood  that 
recharacterizing  RETT  distributions  in 
the  manner  described  above  will  affect 
the  characterization  of  income  for 


purposes  of  withholding  under  section 
1441.  This  is  necessary  to  insure 
collection  of  tax  under  section  1445.  The 
rate  of  withholding  is  34  percent  (28 
percent  during  a  transition  period). 

A  withholding  agent  is  not  restricted 
to  relying  on  a  certification  of  non- 
foreign  status  from  an  interest  holder  in 
order  to  establish  the  absence  of  a 
withholding  tax  liability.  Section  1.1445- 
8T(e)  provides  that  a  withholding  agent 
may  also  rely  on  the  statements  and 
address  provided  on  Form  1001,  Form 
W-8,  or  Form  W-9  to  determine  whether 
an  interest  holder  is  a  foreign  person. 

Since  the  withholding  agent  will  often 
be  a  person  other  than  the  first  payor  of 
the  distribution,  it  is  necessary  to 
provide  the  withholding  agent  with 
notice  as  to  the  amount  subject  to 
withholding.  The  notice  requirement, 
which  is  stated  in  9  1.1445-^(f),  is  met 
by  complying  with  the  notice  provisions 
of  17  CFR  240.10(b)-17(b)  (1)  or  (3) 
issued  under  authority  of  the  Securities 
Exchange  Act  of  1934, 15  U.S.C.  78a  et 
seq.  Since  withholding  agents  will  have 
ready  access  to  information  published 
pursuant  to  the  notice  provisions  of  17 
CFR  240.10(b)-17(b)  (1)  or  (3),  requiring 
that  a  subject  entity  give  actual  notice  of 
the  amount  subject  to  withholding  was 
viewed  as  an  unnecessary  burden. 
Taxpayers  are  invited  to  comment 
however,  as  to  whether  a  system  of 
actual  notice  should  also  be  provided 
for  in  the  regulations. 

The  rules  for  reporting  and  paying 
over  withheld  amounts  with  respect  to 
distributions  described  in  9  11445-8T(b) 
have  been  changed.  Generally,  the  new 
rules  apply  the  system  adopted  for 
reporting  and  paying  over  withheld 
amounts  under  section  1441  and  1442. 
This  approach  was  taken  because  that 
system  is  generally  familiar  to  potential 
withholding  agents  under  9  1.1445-8T 
and  the  specialized  system  developed 
under  section  1445  is  unnecessary  in  this 
context.  Thus,  9  1.1445-8T(g)  provides 
that  a  withholding  agent  must  report 
and  pay  over  withheld  amounts 
pursuant  to  section  1461  and  the 
regulations  thereunder  and  9  1.6302-2. 
Form  1042  and  Form  1042S  will  be  used 
for  this  purpose.  It  should  be  noted  that 
these  procedures  apply  solely  with 
regard  to  distributions  subject  to  the 
special  rules  of  9  1.1445-8T:  all  other 
withholding  required  under  section  1445 
will  continue  to  be  reported  and  paid 
over  using  Forms  8288  and  8288A. 

Tne  rules  of  9  11461-4  control  the 
timing  and  manner  of  obtaining  refunds 
of  overwithheld  amounts.  Thus,  the 
early  refund  procedure  set  forth  in 
9  1.1445-6(g)  does  not  apply  to  persons  ^ 
whose  payments  were  withheld  upon 
under  9  1.1445-eT. 


Federal  Regbfr  /  Vol.  51.  No.  247  /  Wednesday.  December  24.  1986  /  Rules  and  ReguiatioM    46653 


ReguUtoiy  FlwdfaiUly  Act  And 
Executive  Order  12291 

The  Internal  Revenue  Service  has 
determined  that  the  proposed  rule  is 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
this  rule  is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6).  The 
Commissioner  of  Internal  Revenue  has 
determined  that  the  proposed  rule  is  not 
a  major  regulation  subject  to  Executive 
Order  12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required  and  has 
not  been  prepared. 

Paperwork  Reduction  Act 

These  regulations  were  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  the  Paperworic 
Reduction  Act  and  approved  under 
OMB  number  1545-0096. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  John  M.  Zoscak.  Jr.  of  the  Office  of  the 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.1441-1  through  1.1485-1 

Income  taxes,  AUens,  Foreign 
corporations. 

26  CFR  Part  602 

Reporting  and  recordkeeping 

requirements 

Adoption  of  Amendments  to  tiie 
Regulations 

Accordingly,  28  CFR  Parts  1  and  802 
are  amended  as  follows: 

Income  Tax  Regulations 

PART  1— (AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C  7805.  *  *  '  Sectioo 
1.1445-eT  also  issued  under  28  U.S.C 
1445(e)(e]. 

Par.  2.  Section  1.1445-8T  is  added 
immediately  after  9  1.1445-7.  to  read  as 
follows. 

S  1.144S-BT    Special  rules  regarding 
publicly  traded  peitneratilpe.  pulilicly 
traded  mieto  and  real  aetata  toveatment 
trusts  (narS)  (tampofary). 

(a)  Distributions  to  which  this  section 
applies.  The  rules  of  this  9  1.1445-eT 
apply  to  distributions  from — 


(1)  Any  partaefship  or  trust  interests 
in  which  are  regularly  traded  on  an 
established  securities  market 
(regardless  of  the  number  of  its  partners 
or  beneficiaries),  and 

(2)  Any  RETT  (regardless  of  the  form 
of  its  organization). 

(3)  Obligation  to  withhold— {\)  In 
general.  If  an  entity  described  in 

9  1.1445-8T(a)  distributes  an  amount 
attributable  to  the  disposition  of  a  U.S. 
real  property  interest  then  such  entity 
must  withhold  tax  with  respect  to  eadi 
holder  of  an  interest  in  the  entity  that  is 
a  foreign  person  in  accordance  with  the 
general  rules  of  9  1.1445-T(a)  and  (b)  of 
this  9  1.1445-8T(b).  However,  a  person 
that— 

(i)  Is  a  nominee  (as  defined  in 
paragraph  (d)  of  this  9  1.1445-8T). 

(ii)  Receives  a  distribution 
attributable  to  the  disposition  of  a  U.S. 
real  property  interest  directiy  from  an 
entity  described  in  9  1.1445-6T{a)  or 
indirectly  from  such  entity  through  a 
nominee, 

(iii)  Receives  the  distribution  for 
payment  to  any  foreign  person,  or  the 
account  of  any  foreign  person,  and 

(iv)  Receives  notice  pursuant  to 
9  1.1445-8T(f).  shall  be  required  to 
withhold  in  accordance  tvith  the  general 
roles  of  section  1445(e)(1)  and  this 
9  1.1445-8T(b)  and  shall  be  fully  liable 
under  9  1.144S-5(bJ(6)  for  failure  to  do 
so.  A  person  obligated  to  withhold  by 
reason  of  this  9  1.1445-8T(b)  is  referred 
to  as  a  vrithholding  agent. 

(2)  Person  designated  to  act  for 
withholding  agent  The  rules  stated  in 
9  1.1441-7(b)(2)  regarding  a  person 
designated  to  act  for  a  withholding 
agent  shall  apply  for  purposes  of  this 
9  1.1445-8T. 

(3)  Effect  of  withholding  exemption 
granted  under  §  1.1441-4(f).  A  letter 
issued  by  a  district  director  under  the 
provisions  of  9  1.1441-4(0.  which 
exempts  a  person  frtun  withholding 
under  section  1441  or  section  1442.  shall 
also  exempt  that  person  from 
withholding  under  this  9  1  J445-8T(b). 
provided  that — 

(i)  The  letter  identifies  another  person 
as  the  withholding  agent  for  purposes  of 
section  1441  or  1442.  and 

(ii)  Such  other  person  enters  into  a 
written  agreement  with  the  district 
director  who  issued  the  letter,  to  be  the 
withholding  agent  for  puri^pses  of 
9  1.1445-8T(b). 

The  exemption  grcuited.  and  the 
corresponding  withholding  obligation 
imposed,  by  diis  9  1.144&-6T(b)(3]  shall 
apply  with  respect  to  the  first 
distribution  made  after  the  agreement 
described  in  the  preceding  sentence  is 
executed,  and  shall  continue  to  apply  to 


all  dntributions  made  during  the  period 
in  wliicfa  the  exemption  granted  under 
9  1.1441-4(f)  is  in  effect. 

(4)  Payment  other  than  in  money.  The 
rule  stated  in  9  1.1441-7(c)  regarding 
payment  other  than  in  money  shall 
apply  for  purposes  of  this  9  1.1445-8T. 

(c)  Amount  to  be  withheld— (Tl) 
Distribution  from  a  partnership  or  trust. 
The  amount  to  be  withheld  with  respect 
to  a  distribution  by  a  partnership  or 
tiTist  under  this  9  1.1445-8T  shall  be 
computed  in  accordance  with  9  1.1445- 
5(c)(3). 

(2)  REITS— [i]  In  general.  The  amount 
to  be  withheld  with  respect  to  a 
distiibution  by  a  RETT  under  this 
9  1.1445-8T  shall  be  equal  to  34  percent 
of  the  amount  subject  to  withholding,  as 
defined  in  9  1.1445-8T(c)(2)(ii). 
However,  the  REIT  must  withhold  at  the 
rate  of  28  percent  if  the  distiibution 
occurs  before  January  1, 1987. 

(ii)  Amount  subject  to  withholding— 
(A)  In  general.  The  amount  subject  to 
withholding  is  the  amount  of  any 
distribution,  determined  with  respect  to 
each  share  or  certificate  of  beneficial 
interest  designated  by  a  REIT  as  a 
capital  gain  dividend,  multiplied  by  the 
number  of  shares  or  certificates  of 
beneficial  interest  owned  by  the  foreign 
person. 

(B)  Designation  of  prior  distribution 
as  capital  gain.  If  a  RETT  designates  a 
prior  distribution,  in  whole  or  in  part,  as 
a  capital  gain  dividend,  such  prior 
distribution  shall  not  be  subject  to 
withholding  under  this  9  1.1445-8T. 
Rather,  a  RETT  must  recharacterize 
(solely  for  purposes  of  section 
1445(e)(1))  eadi  distiibution,  determined 
with  respect  to  each  share  or  certificate 
of  beneficial  interest,  made  on  the  day 
of,  or  any  time  subsequent  to,  such 
designation  as  capital  gain  until  such 
recharacterized  amounts  equal  the 
amount  of  the  prior  distribution 
designated  as  a  capital  gain  dividend. 

(d)  Definition  of  nominee.  For 
purposes  of  this  9  1.1445-8T,  the  term 
"nominee"  means  a  domestic  person 
that  holds  an  interest  in  an  entity 
described  in  9  1.1445-8T(a)  on  behalf  of 
another  domestic  or  foreign  person. 

(e)  Determination  of  non-foreign 
status  by  withholding  agent.  A 
withholding  agent  may  rely  on  a 
certificate  of  non-foreign  status  pursuant 
to  9  1.1445-2(b)  or  on  tiie  statements  and 
address  provided  to  it  on  Form  1001, 
Form  W-8,  or  Form  W-9  to  determine 
whether  an  interest  holder  is  a  foreign 
person.  Reliance  on  these  documents 
will  excuse  the  withholding  agent  from 
liability  imposed  under  section  1445(e) 
in  the  absence  of  actual  knowledge  that 
the  interest-holder  is  a  foreign  person.  A 
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withholding  agent  may  also  employ 
other  means  to  determine  the  status  of 
an  interest-holder,  but,  if  the 
withholding  agent  relies  on  such  other 
means  and  the  interest-holder  proves,  in 
fact,  to  be  a  foreign  person,  then  the 
withholding  agent  is  subject  to  any 
liability  imposed  pursuant  to  section 
1445  and  the  regulations  thereunder  for 
failure  to  withhold. 

(f)  Notice  of  a  distribution.  A 
partnership  or  trust  satisfies  the  notice 
requirement  of  9  1.1445-6T(b](l](iv)  by 
giving  notice  of  a  distribution  that  is 
attributable  to  the  disposition  of  a  U.S. 
real  property  interest  in  accordance 
with  17  CFR  240.10(bH7(b)  (1)  or  (3) 
issued  piu*suant  to  the  Securities 
Exchange  Act  of  1934, 15  U.S.C.  78a  et 
seq.;  notice  requirements  with  respect  to 
dividends.  A  REIT  satisfies  the  notice 
requirement  of  S  1.1445-8T(b)(l)(iv)  by 
giving  notice  of  a  distribution,  all  or  any 
portion  of  which  it  designates,  or 
recharacterizes  (as  explained  in 

(  1.1445-«T(c](2)(ii)(B)),  as  a  capital  gain 
dividend  in  accordance  with  17  CFR 
240.10(b)-17(b)  (1)  or  (3),  with  respect  to 
each  share  or  certificate  of  beneficial 
interest 

(g)  Reporting  and  paying  over 
withheld  amounts.  With  respect  to  a 
distribution  described  in  §  1.1445-8T(b), 
withholding  agent  must  report  and  pay 
over  to  the  Internal  Revenue  Service  any 
amount  required  to  be  withheld 
pursuant  to  the  rules  and  procedures  of 
section  1461,  the  regulations  thereunder 
and  i  1.6302-2.  Forms  1042  and  1042S 
are  to  be  used  for  this  purpose. 

(h)  Early  refund  procedure  not 
available.  The  early  refund  procedure 
set  forth  in  9  1.1445-6(g)  shall  not  apply 
to  persons  withheld  upon  under  the 
rules  of  this  9  1.1445-8T.  For  adjustment 
of  over-withheld  amounts,  see  9  1-1461- 
4. 

PART  602— (AMENDED] 

Pap.  S.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 

Authority:  28  U.S.C.  7805 

Par.  4.  Section  602.101(c]  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  "9  1.1445-8T  .  .  .  1545-0096". 
Lawrence  B.  Gibba, 
Commissioner  of  Internal  Revenue. 

Approved:  December  9, 1986. 
|.  Rofar  Mentz. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc  86-28508  Filed  12-l»-86:  4:47  pm] 

MLUNOCOOC  MM-Ot-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Rectamatlon 
and  Enforcement 

30  CFR  Part  934 

Amendments  to  the  North  Dakota 
Permanent  Regulatory  Program; 
Correction 

AQENCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Final  rule:  correction. 

summary:  This  notice  explains  and 
corrects  an  ambigxiity  in  the  Director  of 
OSMRE's  approval  of  a  proposed 
amendment  submitted  by  the  State  of 
North  Dakota  as  a  modiHcation  to  its 
permanent  regulatory  program  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jerry  R.  Ennis,  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Casper  Field  Office, 
Federal  Building.  100  East  B.  Street, 
Room  2128,  Casper,  Wyoming  82601- 
1918:  Telephone:  (307)  261-5776. 
SUPPLEMENTARY  INFORMATION:  On  May 
30, 1986,  the  State  of  North  Dakota 
submitted  proposed  amendments  to  its 
approved  permanent  regulatory 
program.  The  amendment  package 
consisted  of  revisions  to  the  approved 
North  Dakota  regulations.  The  amended 
section  of  the  regulations.  North  Dakota 
Administrative  Code  (NDAC),  and  a 
brief  description  of  the  amended  subject 
areas  affected  by  this  notice  are  as 
follows:  Sections  69-O5.2-16-04(l)(b) 
and  69-05.2-16-09(22)  concerning 
criteria  for  allowing  the  removal  of 
sedimentation  ponds  and  other 
treatment  facilities  prior  to  the  end  of 
the  revegetation  responsibility  period. 

On  October  21, 1986.  the  Director 
approved  the  amendment  submitted  by 
North  Dakota  on  May  30, 1986.  including 
amendments  to  NDAC  69-05.2-16- 
04(l)(b)  and  69-05.2-16-09(22)  (51  FR 
37271).  The  preamble  discussion  at  51 
FR  37272  contained  ambiguous 
statements  regarding  supplemental 
seedings  into  established  vegetation 
stands.  To  clear  up  the  confusion 
surrounding  this  issue,  revisions  to  the 
preamble  disoussion  are  as  follows: 

On  page  51  FR  37272  (October  21, 
1986),  third  column,  the  second 
paragraph  should  read  "The  Federal  rule 
at  30  CFR  816.46(b)(5)  requires 
satisfaction  of  two  similar,  separate 
tests  for  siltation  structure  removal; 
however,  it  does  not  contain  the 


exception  to  the  timeframe  of  the  last 
augmented  seeding,  as  does  the  North 
Dakota  amendment.  The  Director  finds 
that  since  the  purpose  of  siltation 
structures  is  to  prevent  additional 
contributions  to  the  streamflow  that  are 
caused  by  mining  disturbances  and 
North  Dakota  requires  that  the  disturbed 
area  be  stabilized  and  revegetated  prior 
to  sedimentation  pond  removal  and 
Phase  ni  bond  release,  the  intent  of  the 
Federal  rule  is  met  by  North  Dakota's 
provisions.  Further.  North  Dakota's  "last 
augmented  seeding"  is  the  seeding  that 
actually  provides  established  vegetation 
that  is  effectively  controlling  erosion. 
Since  North  Dakota's  exception 
specifies  that  the  supplemental  seeding 
must  be  into  an  established  vegetation 
stand  that  is  effectively  controlling 
erosion,  the  supplementary  seeding  has 
no  effect  on  the  sedimentation  pond 
removal  timeframe." 

Dated:  December  18. 1986. 
Brent  WahlquiM, 

Assistant  Director.  Program  Policy. 

[FR  Doc.  86-28888  Filed  12-23-86:  8:45  am] 

MUJNO  CODE  431tH)fr-M 


VETERANS  ADMINISTRATION 
DEPARTMENT  OF  DEFENSE 

38  CFR  Part  21 

Veterans  Education;  Effective  Date  of 
Refund  Upon  DisenroUmsnt  From 
VEAP 

AGENCY:  Veterans  Administration  and 
Department  of  Defense. 
ACTION:  Final  Regulations. 

SUMMARY:  The  law  provides  a  few 
veterans  with  the  opportunity  to  choose 
between  receiving  benefits  under  38 
U.S.C.  Ch.  34  (commonly  called  the 
Vietnam  Era  G.I.  Bill)  or  VEAP  (Post- 
Vietnam  Era  Educational  Assistance 
Program).  Once  such  a  veteran  begins 
receiving  benefits  under  the  Vietnam 
Era  G.I.  Bill,  he  or  she  may  never  receive 
benefits  under  VEAP.  VA  regulations 
have  not  provided  for  a  refund  of  the 
veteran's  contributions  to  the  VEAP 
fund  when  this  situation  occurs  unless 
the  veteran  applied  for  a  refund.  This 
amended  regulation  permits  a  refund 
even  if  the  veteran  does  not  fill  out  an 
application  for  it  and  provides  an 
effective  date  for  the  refund. 
EFFECTIVE  DATK  October  27. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
June  C.  Schaeffer  (225).  Assistant 
Director  for  Policy  and  Program 
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Administration,  Vocational 
Rehabilitation  and  Education  Service. 
Department  of  Veterans  Benefits. 
Veterans  Administration,  810  Vermont 
Avenue  NW,  Washington,  DC  20420 
(202)  233-2092. 

SUPPLEMENTARY  INFORMATION:  On 

pages  20846  and  20847  of  the  Federal 
Register  of  June  9. 1986,  there  was 
published  notice  of  intent  to  amend  Part 
21  to  provide  refunds  to  those  veterans 
who  choose  to  receive  benefits  under 
the  38  U.S.C.  Ch.  34  rather  than  under  38 
U.S.C.  Ch.  32.  interested  people  were 
given  31  days  to  submit  conunents. 
suggestions  or  objections. 

The  VA  and  the  Department  of 
Defense  received  one  letter.  The  letter 
writer  was  concerned  because  the 
regulation  does  not  state  how  the 
veteran  will  be  notified  of  the  fact  that 
his  or  her  contributions  will  be  refunded 
once  he  or  she  chooses  to  receive 
benefits  under  38  U.S.C.  Ch.  34. 

At  the  time  that  the  veterans  chooses 
to  receive  benefits  under  38  U.S.C.  Ch. 
34  the  VA  will  notii^  him  or  her  of  the 
fact  that  his  or  her  contributions  will  be 
refunded.  However,  the  agency  does  not 
think  that  detailed  procedures  such  as 
this  belong  in  the  Code  of  Federal 
Regulations.  Placing  them  there  would 
tend  to  unduly  restrict  the  ability  of  the 
VA  to  administer  education  programs 
most  efficiently.  Accordingly,  tMs 
regulation  is  being  made  final  with  no 
change  from  the  proposal 

The  VA  and  the  Department  of 
Defense  have  determined  that  this  final 
regulation  does  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulation  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  It  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veteran's 
Affairs  and  the  Secretary  of  Defense 
certify  that  this  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  e05(b),  the  amended 
regulation,  therefore,  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulation  affects  only 
individuals.  It  will  have  no  significant 


economic  impact  on  small  entities,  i.e., 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.120. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  October  27, 1986. 
Thomas  K.  Tumage, 
Administrator. 

A.  Lukeman. 

Major  General.  USMC,  Deputy  Assistant 
Secretary  of  Defense. 

November  21, 1986. 
PART  21— {AMENDED] 

36  CFR  Part  21.  VOCATIONAL 
REHABILITA-nON  AND  EDUCATION, 
is  amended  by  revising  9  21.5064 
paragraph  (b)(2)  to  read  as  follows: 

9  21.5064    Refund  upon  disenrollmenL 

•  •         »         •         • 

(b)  Effective  date  of  refund. 

*  *        •        •■"■*' 

(2)  If  an  individual  voluntarily 
disenrolls  ftt)m  the  program  after 
discharge  or  release  fi-om  active  duty 
under  other  than  dishonorable 
conditions,  the  effective  date  of  the 
refund  or  his  or  her  contributions  shall 
■  be  determined  as  follows. 

(i)  If  an  individual  described  in 
9  21.5040.(g)(l)  voluntarily  disenrolls  by 
deciding  to  receive  educational 
assistance  allowance  under  38  U.S.C. 
Ch.  34  rather  than  electing  to  receive 
educational  assistance  allowance  under 
Ch.  32  his  or  her  contributions  shall  be 
refunded  no  earlier  than  60  days  after 
the  VA  first  authorized  benefits  for  the 
veteran  under  Ch.  34. 

(ii)  If  an  individual  voluntarily 
disenrolls  under  circumstances  other 
than  those  described  in  subparagraph  (i) 
of  this  paragraph,  the  individual's 
contributions  shall  be  refunded  within 
60  days  of  receipt  by  the  VA  of  an 
application  for  a  refund  from  the 
individual. 

(38  U.S.C.  1602, 1623. 1632) 
[FR  Doc.  88-28868  Filed  12-23-66;  8:45  am) 

MUJNQ  CODE  t320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-4-FRL-3131-S;  AL-008) 

Approval  and  Promulgation  of 
Implementatton  Plans;  Alatuuna; 
Bubble  for  Union  Camp's  Prattville  Mill 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  EPA  is  today  approving  a 
revision  to  the  Alabama  SIP  which 
involves  the  approval  of  an  emissions 
trading  action  (bubble)  at  Union  Camp's 
kraft  pulp  mill  in  Prattville,  Alabama 
(Autauga  County).  The  pollutant 
involved  is  total  suspended  particles 
(TSP).  Autauga  County  is  designated 
attainment  for  both  the  primary  and 
secondary  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  TSP. 
Specifically  covered  under  this  bubble 
are  the  #1  recovery  boiler  (point  of 
decreasing  emissions)  and  tfie  #1  power 
boiler  (point  of  increasing  emissions). 
Approval  of  this  bubble  will  allow 
Union  Camp  to  bum  more  wood  waste 
(i.e.,  bark)  in  the  #1  power  boiler,  with 
no  change  in  total  allowable  TSP 
emissions  from  the  mill.  While  there  is  a 
possibility  that  actual  emissions  will 
increase  by  as  much  as  251  pounds  per 
hour,  ambient  dispersion  modeling 
conducted  by  EPA  demonstrates  that 
there  will  be  no  significant  degradation 
in  air  quality. 

DATE:  This  action  will  be  effective  on 

February  23, 1987  unless  notice  is 

received  within  30  days  that  someone 

wishes  to  submit  adverse  or  critical 

comments. 

ADDRESSEES:  Copies  of  the  material 

submitted  by  Alabama  may  be 

examined  during  normal  business  hours 

at  the  following  locations: 

Public  Information  Reference  Unit, 

Library  Systems  Branch, 

Environmental  Protection  Agency,  401 

M  Street,  SW.,  Washington,  DC  20460 
Environmental  Protection  Agency, 

Region  IV,  Air  Programs  Branch,  345 

Courtland  Street,  NE.,  Atlanta, 

Georgia  30365 
Library,  Office  of  the  Federal  Register, 

1100  L  Street,  NW..  Room  8301, 

Washington,  DC. 
Alabama  Department  of  Environmental 

Management.  Air  Division,  1751 

Federal  Drive,  Montgomery,  Alabama 

36109 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  O.  Pfaff  of  the  EPA  Region  IV  Air 
Programs  Branch  at  the  above  EPA 
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addreM,  leUphone  40^-347-3286  (FTS 

257-3286). 

SUPPLEMENTARY  INFORMATION: 

BackgnMind 

On  December  16. 1962.  Union  Camp 
Corporation  asked  the  Alabama 
Department  of  Environmental 
Management  (ADEMJ  to  consider  their 
proposal  for  an  emissions  trading  action 
(bubble)  for  total  suspended  particulate 
(TSP)  emissions  at  their  kraft  pulp  mill 
in  Prattville,  Alabama  (Autauga 
County):  Specifically,  the  bubble 
involves  particulate  eniissions  from  the 
plant's  #1  wood  waste  power  boiler 
(increasing  emisaioos)  and  the  9\ 
recovery  boiler  (decreasing  emissions). 
Autauga  County  is  designated 
attainment  for  both  the  primary  and 
secoodary  TSP  NAAQS  under  section 
107  of  the  Clean  Air  Act  (Act). 

The  ADEM  formally  submitted  the 
bubble  proposal  to  EPA  on  January  21. 
1983,  and  requested  parallel  processing. 
EPA  and  the  State  resolved  various 
identified  problem  areas  in  the  proposal 
and  the  State  submitted  necessary 
revisions  on  June  22, 1983.  After  further 
review  EPA  then  proposed  to  approve 
the  Union  Camp  TSP  bubble  in  the 
lanuary  25. 1984.  Federal  Register  (49  FR 
3096)  and  provided  a  30-day  public 
comment  period.  No  public  comments 
were  received,  but  the  State  did  submit 
supplementary  information  on  January 
20. 1984,  March  8. 1984,  and  October  9. 
1985,  in  response  to  EPA  concerns. 
Because  there  are  now  new  facta  and  a 
new  modelling  analysis.  EPA  is  again 
providing  opportunity  for  comment. 

Additionally.  Union  Camp 
Corporation  has  provided  EPA  with 
technical  information  to  further  support 
their  bubble  proposal. 

This  information  supports  the  use  of 
an  opacity  limit  in  conjunction  with  a 
mass  emissions  cap  as  the  compliance 
mechanism  on  the  power  boiler.  This 
matter  is  discussed  in  more  detail  in  a 
Technical  Support  Document  which  is 
available  at  EPA's  Region  IV  ofTtce. 

Discussion 

The  emissions  trade  at  Union  Camp's 
Prattville  plant  will  not  cause  a  change 
in  total  allowable  emissions  from  the 
mill.  The  following  table  indicates  the 
allowable  emissions  limits  before  and 
after  the  trade: 

Table  I 
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However,  while  total  allowable 
emissions  will  not  change,  the  bubble 
could  result  in  an  increase  in  actual 
emissions.  The  following  table  (Table  II) 
indicates,  for  each  boiler,  the  average 
actual  emissions  before  and  the 
maximum  allowable  emissions  after  the 
trade: 

Table  II 
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As  part  of  the  bubble,  Alabama  has 
made  provisions  for  federally 
enforceable  limits  on  each  of  the  boilers 
involved,  in  the  form  of  revised  State 
Implementation  Plan  (SIP)  regulatory 
requirements.  These  are  discussed 
below. 

Power  boiler 

Prior  to  the  bubble,  the  No.  1  power 
boiler  burned  a  combination  of  natural 
gas.  oil  and/or  wood-waste  and  actual 
emissions  averaged  263  Ibs/hr.  As  a 
result  of  this  bubble,  an  increase  in 
actual  emissions  at  the  power  boiler  will 
result.  Such  an  increase  in  actual 
emissions  will  cause  the  opacity  to 
increase  beyond  the  current  statewide 
limit  of  20%. 

Because  of  this,  Alabama  has  revised 
Chapter  4  (Control  of  Particulate 
Emissions),  section  8 — Wood  Waste 
Boilers,  subsection  4.8.4,  of  its 
regulations  to  establish  special 
conditions  for  this  power  boiler.  The 
previous  limit  in  the  SIP  was  0.30  grains 
per  standard  dry  cubic  foot  adjusted  to 
50%  excess  air.  There  is  no  change  in 
control  equipment  for  the  power  boiler. 
The  revision,  adopted  by  the  State  on 
December  9, 1963,  states:  (a)  The 
allowable  particulate  emissions  shall  be 
2.43  pounds  per  million  Btu  (Ib/MBtu) 
heat  input  from  bark,  with  the  additional 
requirement  that  particulate  emissions 
from  such  units  shall  not  exceed  580 
pounds  per  hour. 

(b)  In  lieu  of  the  opacity  limits 
contained  in  Part  4.1  (the  existing 
statewide  20%  limit),  such  units  shall  not 
discharge  into  the  atmosphere  any  air 
containment  of  an  equivalent  opacity 
greater  than  that  designated  as  forty 


percent  (40%)  opacity,  as  determined  by 
moving  one-hour  averages  of 
transmissometer  data.  If  the 
tranamissometer  is  not  working 
properly.  EPA  Reference  Method  9  (40 
CFR  Part  60.  Appendix  A)  shall  serve  as 
the  compliance  technique. 

Union  Camp  has  demonstrated  to 
Region  IV  that  this  40%  opacity  limit  on 
the  power  boiler  will  be  an  indicator  of 
compliance  with  the  applicable 
particulate  mass  emission  Umit.  The 
demonstration  was  made  on  the  basis  of 
16  stack  teats  run  in  1961  and  1982  to 
generate  grain  loading  (particulate 
concentration)  versus  opacity  data.  It 
should  be  noted  that  this  demonstration 
by  Union  Camp  would  indicate  that 
further  stack  testing  would  be  necessary 
if  an  opacity  limit  of  40%  was  exceeded. 

The  data  generated  in  the  stack  tests 
were  mathematically  correlated  to 
arrive  at  an  opacity  limit  which  would 
be  used  to  monitor  compliance  with  the 
mass  standard.  For  the  purpose  of  this 
bubble  and  based  upon  the  results  of  the 
16  stack  tests.  Region  IV  beUeves  that 
the  40%  opacity  Umit  is  a  good  indicator 
of  compliance  and  will  serve  to  protect 
the  mass  limit.  However,  in  order  to 
document  violation  of  the  mass 
standard.  EPA  test  method  5  (40  CFR 
Part  60,  Appendix  A)  would  have  to  be 
utilized.  ADEM  has  assured  EPA  (via 
permit  conditions)  that  annual  emission 
testa  will  continue  to  be  required  for  the 
two  units  along  with  annual 
recertification  of  the  transmissometers 
in  the  stacks.  This  is  discussed  in  detail 
in  a  Technical  Support  Document  which 
is  available  for  inspection  at  EPA 
Region  IV's  Atlanta  office. 

Since  compliance  with  the  Ib/hr 
emission  standards  is,  in  the  case  of  the 
power  boiler,  contingent  upon  the  source 
limiting  its  bark  burning  rate,  the 
inclusion  of  a  federally  enforceable 
limitation  on  loading  rate  and  a 
federally  enforceable  provision  to 
monitor  loading  rate  would  normally  be 
required.  Otherwise,  the  source  would 
be  permitted  to  operate  above  a  level 
which  has  been  predicted  to  result  in  an 
emission  rate  which  exceeds  the  Ibs/hr 
emission  rate.  Although  this  bubble  does 
not  contain  a  federally  enforceable  limit 
on  load  nor  load  monitoring 
requirement,  approval  of  this  bubble  is 
warranted  given  the  stringency  of  the 
opacity  limit  Approval  in  this  instance, 
however,  is  not  intended  to  set  a 
precedent  for  the  acceptability  of  future 
actions  of  this  type.  Federally 
enforceable  load  hmitations  and 
federally  enforceable  load  monitoring 
provisions  normally  will  be  required  in 
future  SIP  revisions,  where  compUance 
with  the  emission  limit  is  based  on  the 
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source  limiting  its  loading  rate. 
Furthermore,  if  it  proves  in  practice  that 
the  opacity  limit  in  this  bubble  is  not 
sufficient  to  protect  the  mass  limit,  the 
inclusion  of  a  bark  loading  limit  may  be 
required. 

Recovery  Boiler 

To  establish  an  enforceable  limit  for 
the  Union  Camp  #1  recovery  boiler, 
Alabama  revised  Chapter  4.  Section  7 — 
Kraft  Pulp  Mills  Subsection  5.  of  its 
regulations.  This  regulation,  adopted  on 
March  7, 1984,  applies  to  chemical 
recovery  boilers  constructed  before  1972 
at  kraft  pulp  mills  in  Autauga  County 
and  provides  that  allowable  particulate 
emissions  shall  be  1.11  pounds  per  air- 
dried  ton  of  pulp  (Ibs/ADTP)  (60  Ibs/hr). 
The  previous  SIP  limit  was  4.0  lbs/ 
ADTP  (216  Ibs/hr).  Also,  Alabama's 
existing  statewide  20%  opacity  limit 
(Alabama  regulations  4.1.1.(a))  will 
continue  to  be  applicable  to  this 
recovery  boiler. 

The  decrease  in  emissions  at  the 
recovery  boiler,  as  indicated  in  Table  II. 
resulted  from  the  replacement  of  an 
electrostatic  precipitator  (ESP)  in  May 
1982.  The  actual  emissions  from  the  new 
ESP  were  7.4  Ibs/hr  in  May  1982  and  at 
the  time  Union  Camp  applied  for  the 
bubble  in  December  1982. 

Attainment  and  Maintenance  of  the 
NAAQS 

The  April  7. 1982  (47  FR  15076) 
emissions  trading  policy  and  a  February 
17. 1983,  guidance  memo  by  Sheldon 
Myers.  Director  of  OAQPS.  entitled 
Emissions  Trading  Policy— Technical 
Clarifications,  allow  the  use  of  a  limited 
Level  I  or  Level  II  air  quality  modeling 
analysis  to  determine  if  the  NAAQS  will 
be  attained  and  maintained.  In  a  Level  I 
analysis,  if  the  trade  does  not  result  in  a 
net  increase  in  applicable  baseline 
(allowable)  emissions,  the  sources  are 
located  within  250  meters  of  each  other, 
and  no  increase  in  allowable  emissions 
occurs  at  the  source  with  the  lower 
effective  plume  height,  dispersion 
modeling  will  not  be  required. 

In  a  Level  II  analysis,  only  limited 
modeling  involving  the  specific  emission 
sources  subject  to  the  trade  is  needed  if 
there  is  no  net  increase  in  applicable 
baseline  emissions  and  if  emissions 
after  the  trade  will  not  cause  a 
significant  ambient  air  quality  impact. 
The  maximum  air  quality  impact  (delta) 
due  to  the  trade  must  be  determined 
both  spatially  and  temporarily  using  a 
full  year  of  meteorological  data  with  a 
refined  model.  In  addition,  all  national 
ambient  air  quality  standards  (NAAQS) 
averaging  periods  must  be  considered 
when  performing  the  air  quality 
equivalence  analysis.  In  a  Level  II 


analysis  for  TSP.  the  significance  levels 
are  10  fig/m"  (24-hour)  and  5  ^g/m=« 
(annual). 

The  Leval  I  analysis  was  used  as  a 
basis  for  proposing  approval  of  this 
bubble  in  the  January  25, 1984,  Federal 
Register  notice.  Following  EPA  proposed 
approval  of  this  bubble.  EPA  determined 
that  a  Level  I  analysis  would  not  meet 
the  applicable  policy  requirements  since 
an  increase  in  emissions  would  occur  at 
the  source  with  the  lower  effective 
plume  height.  However,  the  trade  does 
meet  all  of  the  criteria  for  a  Level  II 
analysis,  which  has  since  been 
conducted.  In  order  to  meet  the 
requirements  for  the  Level  II  analysis, 
the  State  and  EPA  each  conducted  air 
quality  modeling  for  the  two  sources  in 
the  trade  to  determine  if  the  change  in 
emissions  would  exceed  the  relevant 
Level  II  signiHcance  values  under  the 
emissions  trading  policy. 

The  State  used  the  COMPTER  model 
which,  at  present,  is  not  an  EPA 
approved  guideline  model.  Therefore,  in 
order  to  expedite  the  bubble  review,  the 
EPA  Region  IV  office  performed  the 
analysis  with  the  Industrial  Source 
Complex  model  (ISC),  using  a  full  year 
of  Montgomery,  Alabama,  National 
Weather  Service  hourly  meteorological 
data.  A  number  of  different  ISC 
computer  runs  were  made  to  determine 
the  area  of  maximum  impact.  TTie  final 
ISC  analysis  was  refined  to  the  nearest 
100  meters.  In  the  EPA  analysis,  a 
maximum  increase  of  no  more  than  9.2 
Hg/m'for  24  hours  and  an  annual 
increase  of  1.0  fig/m  '  were  found  at 
receptors  showing  maximum  impact. 
Since  these  levels  are  less  than  the 
Level  II  significance  levels  no  further 
evaluation  of  ambient  impact  is 
necessary  before  approval.  The 
maximum  increases  calculated  were 
based  on  the  emission  rates  in  Table  II. 

It  should  be  particularly  noted  that 
because  there  may  be  a  net  increase  in 
actual  emissions  as  a  result  of  this  trade. 
EPA  modeled  the  ambient  effects  of  the 
trade  assuming  the  maximum  possible 
increase  in  actual  emissions  (i.e..  the 
difference  between  average  actual 
emissions  before  the  trade  and 
maximum  allowable  emissions  after  the 
trade).  Nevertheless,  the  Level  U 
analysis  of  only  the  sources  in  the  trade 
showed  that  the  maximum  increase  in 
actual  emissions  which  could  result 
from  the  trade  would  have  no  significant 
impact  on  ambient  air  quality  and 
therefore.  EPA  believes  that  that 
increase  will  not  interfere  with 
maintenance  of  the  TSP  NAAQS  and 
PSD  increment. 

Prior  to  replacement  of  the  ESP  in 
May  1982,  average  actual  particulate 
emissions  from  the  recovery  boiler  were 


135  Ibs/hr.  The  Level  II  modeling 
analysis  predicted  an  increase  in  the  24- 
hour  ambient  concentration  of  9.2  n/m  ' 
based  upon  these  emissions.  After 
replacement  of  the  ESP  in  May  1982  and 
at  the  time  of  the  application  to  bubble 
(December  1982).  the  actual  emissions 
were  7.4  Ibs/hr.  Prior  to  the  bubble 
application,  EPA  never  required  a 
control  strategy  demonstration  that  the 
allowable  emissions  will  attain  and 
maintain  the  NAAQS  and  protect  the 
PSD  increments  for  this  area.  However, 
in  evaluating  the  acceptability  of  this 
SIP  revision,  a  full  PSD  increment 
analysis  was  performed.  EPA  is  relying 
here  on  the  Level  II  modeling  which 
predicts  that  the  actual  emissions 
increase  which  potentially  accompany 
the  approval  of  this  bubble  will  not 
produce  significant  increases  in  TSP 
concentrations  at  any  site  for  any  24- 
hour  or  annual  period.  The  emissions 
trading  pohcy  allows  the  use  of  a  Level 
II  analysis  to  determine  whether  a  trade 
will  have  a  significant  ambient  impact. 
In  short  the  area  is  designated 
attainment  there  are  no  measured 
exceedances  of  the  NAAQS  at  the 
closest  ambient  monitors  in 
Montgomery  (which  is  located  in  the 
next  county),  and  EPA  has  not  found 
under  section  110(a)(2)(H)  that  the  area's 
TSP  SIP  is  substantially  inadequate. 
Since  the  Level  II  modeling  as  performed 
shows  that  this  trade  will  not  result  in 
significant  increases  in  actual  total 
suspended  particulate  (TSP) 
concentrations  as  of  May  1982  when  the 
ESP  was  replaced,  EPA  believes  that  the 
trade  will  not  interfere  with 
maintenance  of  the  TSP  NAAQS  and 
PSD  increments. 

PSD  Analysis 

The  increase  in  emissions  from  the 
power  boiler,  as  a  result  of  this  bubble 
application,  was  analyzed  to  determine 
if  the  increase  in  emissions  would 
constitute  a  major  modification  under 
PSD  regulations.  In  1972,  the  boiler  was 
capable  of  accommodating  the  burning 
of  wood  waste  (including  bark)  and  no 
additional  wood  handling  equipment 
was  necessary  to  increase  the  wood 
waste  burning  rate.  Further,  there  is  no 
current  construction  permit  limitation 
which  prohibits  increased  use  of  bark. 
Based  upon  its  review  of  this  proposed 
action,  EPA  has  determined  that  a  PSD 
review,  including  a  BACT  analysis,  was 
not  necessary  to  be  performed  in 
approving  this  bubble  apphcation.  An 
air  quality  impact  analysis  was 
performed,  however,  to  see  whether  the 
TSP  PSD  increment  could  be  violated  as 
a  result  of  the  emissions  trade. 
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Emissions  which  would  affect 
increment  consumption  are  as  foUowa: 

1.  Increases  in  actual  particulate 
emissions  from  the  power  boiler 
(588-263  =:32eTPY)  since  the  baseline 
date  in  1977. 

2.  Decrease  in  actual  particulate 
emissions  from  the  recovery  boiler 
(135-60= 75TPY)  since  the  baseline  date 
in  1977. 

3.  Increase  in  particulate  emissions 
from  a  1977  expansion  at  the  mill.  This 
expansion  underwent  a  F>SD  review 
which  resulted  in  a  Ipig/m',  24-hour 
maximum  PSD  increment  increase  and  a 
decrease  in  the  annual  PSD  increment. 

Since  that  time,  there  have  been  no 
other  increases  or  decreases  in 
particulate  emissions  and  no  increment 
consuming  emissions  related  to 
construction. 

Based  upon  information  from  the 
Alabama  Department  of  Environmental 
Management,  the  Union  Camp,  Prattville 
facility  is  located  in  an  isolated  area  in 
Autauga  County  and  there  are  no  other 
facilities  which  would  contribute  to  the 
consumption  of  TSP  PSD  increment. 
Since  it  is  possible  there  will  be  a  net 
increase  in  actual  emissions  resulting 
from  the  trade,  EPA  modeled  the  two 
sources  using  the  difference  between 
actual  emissions  on  the  baseline  date 
and  allowable  emissions  after  the  trade. 
Predicted  concentrations  were  9.2*7 /ft*, 
TAr-qoOfKT  \iXLXt.\i.Ofk  av8  Xcoro-  rqav 
Ifig/m'.  annual  geometric  mean.  Thus 
the  PSD  increment  potentially 
consumed,  as  a  result  of  this  bubble  and 
the  1977  expansion,  is  well  below  the 
PSD  increments  of  37  Mg/m',  24-hour 
maximum  and  19  >ig/m',  annual 
geometric  mean. 

EPA  is  publishing  this  action  without 
prior  proposal  of  the  new  facts  (e.g.. 
Level  II  modeling  analysis)  because  EPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register,  unless  with  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices,  one  notice  will  withdraw  the 
fmal  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  February  23. 
1987. 

Final  Action 

B*A  is  today  approving  the  Alabama 
SIP  revision  described  above,  including 


the  trade  (bubble)  at  Union  Camp's 
Prattville,  Alabama  kraft  pulp  mill.  This 
bubble  was  submitted  under  and  is 
being  approved  in  accord  with  EPA's 
1982  interim  emissions  trading  policy  (47 
FR  15076)  and  is  consistent  with  the 
requirements  for  "pending"  bubbles  in 
the  flnal  policy  (51  FR  43814). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  23, 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  e05(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
48  FR  8709). 

Incorporation  by  reference  of  the 
State  Implementation  Wan  for  the  State 
of  Alabama  was  approved  by  the 
Director  of  the  Federal  Register  on  )uly 
1,1982. 

List  of  SubiccU  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Particulate 
matter,  Incorporated  by  reference. 

Dated:  December  16, 1986. 
LeeM-Thoaua. 

Adwinistrator. 

PART  52-{AMENOEO] 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

Subpart  B— Alat»ama 

2.  Section  52.50  is  amended  by  adding 
paragraph  (cX38)  as  follows: 

952.50    Idanttflcatlon  of  plan. 

(c)  •  *  * 

(38)  Bubble  for  Union  Camp 
Corporation's  Prattville,  Alabama  kraft 
pulp  mill  submitted  on  January  21, 1983, 
January  20, 1964.  and  March  9, 1964,  by 
the  Alabama  Department  of 
Environmental  Management  (ADBM). 

(i)  Incorporation  by  reference. 

(A)  Alabama  Department  of 
Environmental  Management  Resolution 
and  Regulation  4.8.4,  dealing  with 
control  of  particulate  emissions  from 
wood  waste  boilers,  was  adopted  on 
December  9, 1963. 


(B)  Alabama  Environmental 
Management  Commission  Resolution 
and  Regulation  4.7.5,  dealing  with 
particulate  emissions  from  kraft  pulp 
mills,  was  adopted  on  March  7, 1984. 

(ii)  Other  material. 

(A)  None. 

[FR  Doc.  8&-28741  Filed  12-23-86:  8:45  am] 
siujNQCOoc  isao-so-M 


40  CFR  Part  180 

[OPP-300119A;  FRL  3131-9) 

Ravocation  of  DOT  and  TOE 
Tolerancaa 

aoemcy:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  document  (1)  revokes 
the  tolerances  for  residues  of  the 
insecticide  DDT  [a  mixture  of  1,1,1- 
trichloro-2,2-bi8  (p-chlorophenyl)ethane 
and  l,l,l-trichloro-2-(o-chlorophenyl)2- 
(p-chlorophenyl)ethane]  and  its 
degradation  products,  TDE  [or  DDD  (1,1- 
dichlon>-2.2-bis(p-chlorophenyl)ethane)| 
and  DDE  |l,l-dichloro-2,2-bis(p- 
chlorophenyl)ethylene):  (2)  revokes  the 
tolerances  established  specifically  for 
residues  of  TDE;  (3)  lists  the  action 
levels  EPA  is  recommending  to  the  Food 
and  Drug  Administration  (FDA)  and  the 
Food  Safety  and  Inspection  Service 
(FSIS)  of  the  U.S.  Department  of 
Agriculture  (USDA)  to  replace  the 
revoked  tolerances;  and  (4)  lists  EPA 
recommendations  to  FDA,  FSIS,  and  the 
Agricultural  Marketing  Service  (AMS)  of 
USDA  regarding  existing  action  levels 
for  commodities  bearing  residues  for 
which  tolerances  had  not  been 
established.  This  rule  was  initiated  by 
the  Environmental  Protection  Agency  to 
remove  pesticide  tolerances  for  which 
related  registered  uses  have  been 
cancelled.  A  related  final  rule  document, 
(OPP-300120A],  appearing  elsewhere  in 
this  issue  of  the  Federal  Register, 
addresses  revocation  of  food/feed 
additive  limitations  for  DDT  and  TDE. 

EFFECTIVE  DATE:  Effective  on  December 
24, 1986. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  [OI^- 
300119A],  may  be  submitted  to  the: 
Hearing  Clerk.  Environmental  Protection 
Agency,  Rm.  3706  (A-110).  401  M  St.. 
SW..  Washington.  DC  20460. 

FOR  FURTVIER  INFORMATION  CONTACT:  By 

mail:  Patricia  Critchlow,  Registration 
Division  (TS-7e7),  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460. 
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Office  location  and  telephone  number: 
Rm.  716.  CM  #2. 1921  lefferson  Davis 
Highway,  Ariington.  VA  (703-557-1806). 
SUPPtfMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  March  13, 1985  (50  FR  10077). 
which  (1)  Proposed  the  revocation  of  all 
existing  tolerances  in  40  CFR  180.147 
and  180.147b  for  residues  of  the 
insecticide  DDT  and  its  degradation 
products,  TDE  and  DDE;  (2)  proposed 
the  deletion  of  the  related  S  180.147a 
which  discusses  residues  of  DDT  in  com 
feed  products;  (3)  proposed  the 
revocation  of  the  tolerances  in  5  160.187 
established  specifically  for  residues  of 
TDE:  and  (4)  proposed  the  revision  of 
§  180.138  to  delete  the  entry  of  3.5  ppm 
for  the  combined  residues  ol  DOT  and 
toxaphene  in  or  on  soybeans.  The 
toxaphene  tolerance  on  soybeans  will 
not  be  changed  since  S  180.138  also 
includes  a  separate  entry  of  2  ppm  for 
toxaphene  in  or  on  soybeans. 

The  March  13  Federal  Register  notice 
also  listed  the  action  levels  which  EPA 
intended  to  recommend  to  FDA  and 
FSIS  to  replace  the  tolerances  once  the 
rule  revoking  the  regulation  was  final 
The  action  levels  would  cover 
unavoidable  pesticide  residues  which 
can  continue  to  occur  in  the  tolerance- 
related  food  and  feed  commodities 
because  of  the  persistence  of  the 
pesticides  in  the  environment.  TTie 
notice  also  listed  EPA's  intended 
recommendations  to  FDA,  FSIS,  and 
AMS  regarding  revision  of  existing 
action  levels  for  food  and  teed 
commodities  for  which  tolerances  had 
not  been  established  and  which  may 
contain  unavoidable  residues  of  the 
pesticides  because  of  environmental 
contamination. 

No  requests  for  referral  to  an  advisory 
committee  were  received.  However,  a 
number  of  interested  persons  submitted 
comments  regarding  the  proposed 
revocation  action. 

Tlie  Conservation  Law  Foundation  of 
New  England,  Inc.  (CLF)  indicated 
support  for  the  tolerance  revocation 
proposal  and  for  the  setting  of  action 
levels,  but  only  where  necessary  to 
cover  residues  of  cancelled  pesticides 
which  persist  in  the  environment.  They 
also  suggested  that  such  action  levels 
should  be  lowered  over  time  as  residues 
decline.  The  CLF  expressed  concern  that 
dicofol  contains  DDT,  and  therefore 
suggested  that  EPA  recommend 
replacement  action  levels  for  DDT  at 
sufficiently  low  levels  to  discourage  the 
continued  use  of  dicofol  as  well  as  the 
illegal  use  of  DDT. 

EPA  agrees  that  action  levels  should 
be  recommended  to  replace  revoked 
toleranees  only  when  necessary  to  cover 


residues  of  cancelled  pesticides  that 
continue  to  persist  in  the  environment 
and  unavoidably  contaminate  food  and 
feed  commodities.  EPA  plans  to  reassess 
all  its  recommended  action  levels  in  the 
future  on  a  regular  basis  so  that  the 
action  levels  may  be  lowered  as 
residues  decline.  EPA  believes  that  the 
action  levels  being  recommended  to 
replace  the  tolerances  for  DDT  and  TDE 
are  sufficiently  low  to  discourage  any 
illegal  use  of  these  cancelled  pesticides. 
These  action  levels  are  also  consistent 
with  the  Agency's  proposed  regulatory 
position  on  dicofol  (Position  Document 
2/3;  50  FR  33008,  August  15, 1985). 

The  National  Food  Processors 
Association  (NFPA)  and  the  Pineapple 
Growers  Association  of  Hawaii  (PGAH) 
indicated  their  opposition  to  EPA's 
revocation  of  the  existing  tolerances  for 
residues  of  persistent  pesticides  such  as 
DDT  before  such  residues  have  fully 
dissipated  from  the  environment  These 
organizations  also  expressed  concern 
that  the  setting  of  replacement  action 
levels  may  not  be  legal  under  the  recent 
decision  of  the  Unit^  States  Court  of 
Appeals  for  the  District  of  Columbia  in 
Community  Nutrition  Institute  (CNI)  v. 
Young.  757  F.  2d  354  (D.C.  Cir.  1985). 

In  order  to  eliminate  any  implied 
sanctioning  of  the  use  of  pesticides 
whose  registrations  have  been  cancelled 
for  food  safety  reasons  and  of  the 
presence  of  residues  in  food  and  feed 
commodities  from  such  use,  EPA 
considers  it  appropriate  to  revoke 
tolerances  and  food/feed  additive 
regulations  for  residues  of  such 
pesticides.  There  are  major  differences 
between  tolerances  and  action  levels.  A 
tolerance  is  set  before  the  fact  to  cover 
residues  which  will  result  from  legal  and 
purposeful  use  of  the  pesticide.  An 
action  level  is  a  more  appropriate 
mechanism  for  situations  involving 
residues  which  persist  in  the 
environment  after  the  once-legal  use  of 
that  pesticide  has  been  halted.  With 
regard  to  the  concern  of  NFPA  arui 
PGAH  that  the  setting  of  replacement 
action  levels  may  not  be  legal  in  light  of 
the  Court  of  Appeals  decision  in  the  CNI 
case,  the  Agency  notes  that  the  Supreme 
Court  has  recently  reversed  the  Court  of 
Appeals  decision.  The  Court  gave 
deference  to  FDA's  interpretation  that 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  provides  flexibility  to  set  action 
levels  under  section  402(a),  rather  than 
promulgate  tolerances  by  formal 
rulemaking  pursuant  to  section  406.  The 
Agency  also  notes  that  it  does  not 
interpret  section  406  as  applying  to 
residues  of  pesticide  chemicals  in  food: 
rather,  sections  402Ia)l2)(B),  402(a)(2)(C). 
408,  and  409  govern  the  issue  of  whether 


food  bearing  such  residues  is 
adulterated. 

The  NFPA  also  stated  that  action 
levels  do  not  provide  sufficient  legal 
protection  to  food  produco^  (but  did  not 
specify  in  what  manner)  and  further 
indicated  that  NFPA  also  opposed  the 
1982  policy  statement  (47  FR  42956, 
September  29, 1982)  which  describes 
EPA's  policy  on  the  revocation  of 
tolerances  for  cancelled  pesticides  and 
the  replacement  of  these  tolerances  with 
action  levels  for  unavoidable  residues  of 
these  pesticides.  The  basis  for  their 
opposition  was  that  the  setting  and 
revising  of  action  levels  does  not  afford 
the  public  the  same  hearing  rights  and 
procedural  protections  provided  for 
tolerance  rulemaking  actions  under 
section  406  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA). 

EPA  believes  that  its  procedures 
regarding  the  recommendation  of 
replacement  action  levels  afford 
adequate  legal  protection  to  food 
producers.  As  a  matter  of  policy,  the 
Agency  wdll  provide  notice  and  the 
opportunity  to  comment  on 
recommended  action  levels  at  Ae 
proposal  stage  of  a  tolerance  revocation 
action.  When  a  determination  is  reached 
to  further  decrease  action  levels,  the 
Agency  will  publish  a  notice  in  the 
Federal  Register  of  that  determination 
and  provide  an  opportunity  to  comment 
before  making  its  ffnal 
recommendations  on  action  levels  to 
FDA  or  USDA. 

The  R^onal  Administrator  for  EPA's 
Region  V  (which  includes  the  states  of 
Illinois,  Indiana,  Michigan,  Ohio,  and 
Wisconsin)  opposed  the  proposal  that 
FDA  continue  to  enforce  the  current 
action  level  of  5  parts  per  million  for 
residues  in  fish.  The  Regional 
Administrator  argued  that  this  action 
level  did  not  provide  adequate 
protection  of  human  health  and  that 
possibly  it  was  inconsistent  with 
statutory  authority,  policy,  and  proposed 
guidelines  regarding  risk-beneflt 
assessn^ents.  He  also  suggested  that  the 
action  level  derivation  process, 
particularly  regarding  fish,  should  be 
reevaluated. 

The  Southern  California  Coastal 
Water  Research  Project  (SCCWRP)  was 
concerned  that  EPA  might  be 
recommending  the  fish  action  level 
based  on  economics  far  more  than  on 
risk:  SCCWRP  suggested  that  EPA 
should  base  the  action  level  more  on 
risk  and  also  indicated  that  the  risk 
estimates  of  the  Carcinogen  Assessment 
Group  (CAG)  would  require  tiie  action 
level  for  DDT  in  fish  to  be  considerably 
lower  than  EPA  has  recommended. 
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Several  other  commenters  expressed 
concern  about  the  current  action  level  in 
fish  and  indicated  that  they  have 
regional  flsh  residue  data  and  fish 
consumption  statistics  which  they  wish 
to  submit  for  EPA's  analysis  and 
consideration  before  the  Agency  makes 
its  final  recommendation  on  the  fish 
action  level.  Not  all  of  the  commenters 
submitted  their  data  at  that  time, 
however,  and  until  this  additional 
information  is  received  and  can  be 
evaluated,  the  Agency  has  decided  to 
make  no  recommendation  at  this  time 
regarding  the  current  DDT  action  level 
in  fish.  The  Agency  does  believe  that  the 
factors  listed  in  the  1982  policy 
statement  for  setting  appropriate  action 
levels  are  basically  sound  and  need  not 
be  changed.  Therefore,  these  factors  will 
continue  to  be  used  as  guidance  by  the 
Agency  in  assessing  the  appropriate 
action  level  for  Tish. 

When  EPA  has  accimiulated  more 
data  and  studied  the  situation 
thoroughly,  the  Agency  will  reassess  the 
fish  action  level  and  determine  what 
recommendation  to  make  to  FDA  for 
action  levels.  As  part  of  this 
reassessment,  EPA  intends  to  also  study 
further  the  concerns  about  pesticides  in 
fish  in  various  regional  areas  where 
members  of  specific  population 
subgroups  may  consume  fish  at  rates 
above  the  "national  average."  Because 
action  levels  enforced  by  FDA  apply  to 
fish  in  interstate  commerce,  it  would  be 
very  di^icult,  if  not  impossible,  for  FDA 
to  enforce  and  defend  in  court  differing 
"regional"  limits.  However,  EPA 
recognizes  that  some  population  groups 
may  be  at  higher  risk  because  of  the 
frequency  and  amount  of  fish  consumed 
locally.  It  is  usually  not  possible, 
however,  to  set  an  enforcement  limit  for 
this  situation  while  also  satisfying  the 
criteria  for  setting  an  appropriate 
national  limit. 

If  a  potential  local  health  problem 
exists,  a  state  or  locality  may  issue 
guidance  on  the  quantity  of 
contaminated  fish  which  may  be 
consumed  without  appreciable  risk  to 
the  health  of  local  consumers,  based  on 
an  assessment  of  the  level  of  the 
contaminant  and  on  fish  consumption 
patterns,  or  may  take  other  action. 

This  Hnal  rule  revoking  the  tolerances 
for  DDT  and  TDE  is  being  issued  in 
accordance  with  EPA's  1982  policy 
statement  and  the  action  levels  being 
recommended  are  based  on  the  factors 
cited  in  that  statement,  i.e.,  the  action 
levels  are  set  at  the  level  necessary  to 
protect  the  public  health  while  taking 
into  account  the  extent  to  which  the 
residues  cannot  be  avoided.  As 


environmental  residues  continue  to 
dissipate,  risk  will  gradually  decrease 
and  action  levels  may  be  lowered. 

EPA  believes  that  during  the  time 
period  that  residues  of  DDT  and  its 
degradation  products  continue  to  occur 
in  food,  the  potential  risk  from  dietary 
exposure  to  such  residues  will  be  low. 
Based  on  the  monitoring  data  which 
were  used  to  formulate  its  action  level 
recommendations,  EPA  has  determined 
that  most  foods  and  feeds  contain  no 
detectable  residues  of  DDT,  DDTs 
degradation  products  or  TDE,  or  contain 
residues  which  are  generally  below  the 
recommended  action  levels.  Only  a  few 
foods  and  feeds  on  the  action  level  list 
contain  residues  at  or  near  the 
maximum  limits  being  recommended.  In 
fact,  most  of  the  foods  and  feeds  contain 
residues  well  below  the  recommended 
action  level.  Thus,  the  occurrence  of 
unavoidable  residues  is  not  a 
widespread  or  commonplace  situation. 
In  addition,  the  level  of  exposure  will 
continue  to  decrease  as  environmental 
residues  decrease. 

Another  commenter  argued  against 
setting  replacement  action  levels  lower 
than  the  existing  tolerances  for  DDT/ 
TDE  and  appeared  to  be  in  favor  of 
continuing  the  existing  tolerances  as 
they  are,  describing  the  proposed  action 
levels  as  being  "unnecessary  because 
the  existing  tolerances  are  adequate." 

It  is  not  clear  whether  the  commenter 
is  opposed  to  the  proposed  revocation 
action  or  to  individual  replacement 
action  levels  being  lower  than  the 
existing  tolerances.  Justification  of  the 
revocation  action  is  discussed  earlier  in 
this  document;  and  available  monitoring 
data  on  residue  levels  for  the  pesticides 
support  the  individual  replacement 
action  levels.  Further,  the  existing 
tolerances  are  higher  in  most  cases  than 
what  would  be  "adequate"  to  cover  the 
current  levels  of  residues  occurring  in 
food  and  feed  from  the  environment. 

Rohm  &  Haas  Company  expressed 
concern  about  the  absence  of  food/feed 
additive  action  levels  for  processed  food 
and  feed  commodities  derived  from  raw 
agricultural  commodities  for  which 
tolerances  were  proposed  for 
revocation,  where  DDT  would  be 
expected  to  concentrate,  and  further 
recommended  establishment  of 
"appropriate"  food/feed  additive  action 
levels  in  certain  specific  processed 
commodities. 

EPA's  review  of  available  data 
indicated  that  processing  would  not 
result  in  residue  concentrations  above 
the  action  levels  being  recommended. 
Because,  with  several  exceptions,  it  was 
not  necessary  in  the  past  to  have 


separate  food/feed  additive  regulations 
for  DDT/TDE  residues  concentrating  in 
processed  food  (i.e.,  the  tolerances  were 
sufficient  to  cover  residues  in  processed 
food],  EPA  would  expect  the  same 
situation  to  hold  for  the  recommended 
action  levels.  The  exceptions  are 
covered  in  a  related  final  rule  (OPP- 
300120A),  appearing  elsewhere  in  this 
issue  of  the  Federal  Register,  which 
addresses  revocation  of  food/feed 
additive  limitations  for  DDT  and  TDE. 
Where  residue  concentration  may  occur 
in  certain  processed  commodities,  an 
action  level  is  being  recommended  at  a 
level  higher  than  the  action  level  for  the 
related  raw  commodity. 

Another  commenter  argued  in  favor  of 
DDT  as  a  pesticide  but  did  not  indicate 
what  he  proposed  that  EPA  should  do  in 
lieu  of  tolerance  revocation 
accompanied  by  establishment  of 
replacement  action  levels. 

As  stated  previously  in  response  to 
other  commenters,  EPA  considers  its 
proposed  action  to  be  appropriate  and 
necessary. 

EPA  is  basing  its  recommended  action 
levels  for  DDT  and  TDE  on  residue 
monitoring  data  from  the  late  1970's.  A 
reassessment  of  these  action  levels, 
using  updated  surveillance  data,  is 
planned  for  late  1986.  If  any  revision  of 
the  action  levels  is  subsequently 
deemed  appropriate,  a  notice  to  that 
effect  will  be  published  in  the  Federal 
Register  with  an  opportunity  for  public 
comment.  However,  the  Agency  does 
not  wish  to  delay  its  revocation  of  the 
DDT  and  TDE  tolerances  and  is  thus 
proceeding  with  this  action. 

Based  on  the  information  considered 
by  the  Agency  and  discussed  in  detail  in 
the  March  13, 1985,  proposal  and  in  this 
final  rule,  the  Agency  is  hereby:  (1) 
Revoking  all  existing  tolerances  in  40 
CFR  180.147  and  180.147b  for  residues  of 
DDT  and  its  degradation  products,  TDE 
and  DDE:  (2)  deleting  the  related 
S  180.147a  which  discusses  residues  of 
DDT  in  com  feed  products;  (3)  revoking 
all  existing  tolerances  in  40  CFR  180.187 
established  specifically  for  TDE;  and  (4) 
revising  9  180.138  to  delete  the  entry  of 
3.5  ppm  for  combined  residues  of  DDT 
end  toxaphene  in  or  on  soybeans. 

EPA  is  reconmiending  to  FDA  and 
FSIS  the  following  action  levels  for  the 
sum  of  DDT,  TDE,  and  DDE  residues, 
expressed  in  parts  per  million  (ppm).  to 
replace  the  following  tolerances  which 
are  being  revoked  for  residues  of  DDT, 
DDTs  degradation  products,  and  IDE: 
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Tabi^  1.— flecaki»«eNOEO  Action 
Levels 


CommodlliM 


... 


Apples ._ 

Apricots 

Artichokes... 
Asparagus... 
Anocadoe-. 
Beans 

(dried). 
Beans 

(•xcef>t 

diied 

beans). 
Beets  (roots 

<wd  tops). 
BlacMwrrfes 
Biuabeniss 

(huckie- 

t>erries). 
Boysenbw- 

ries. 

BroccoO 

Brussels 

sprouts. 

Cabt>age_ 

Carrols 

Cauiiftowar... 

Cetery „. 

Owniee 

Citrus  fruits .. 

Cottards 

Com,  fresh 

SW©€T 

K+CWHR 
Cotton— ed- 
Cranbenias.. 
Cucumbers.. 

CunantB 

Davtierries.. 

Eggplants 

Endive 

(escarote). 
Fat  of  meat 

from 

catne. 

goals;, 

hogs. 

horses, 

andsheap. 
Goo8at>er- 

ries. 

Grapes „. 

Guavas 

Hope  (fresh).. 

Kala _. 

Kohlrabi _„ 

Lettuce 

Loganberries. 

Mangoes 

Melons 

Milk 

Mushrooms... 
Mustard 

9«ens. 

Nectarines 

Okra J 


Tolerances 

<ppm)tMing 

revoked 


IX>T 


OS 
0.5 
1 
1 
3.S 
OS 


0.5 
0.S 


0.5 

1 
1 

1 
3.5 

1 
1 

0.5 

3.5 

1 

3.5 


4 
7 
0.5 
0.5 
0.5 
0.5 
1 


0.5 

7 

0.5 

20 

1 

1 

7 

0.5 

as 

0.5 
0.05 

1 
1 

0.5 

1 


TDE 


7(beans) 
7  (beans) 


3.5 

7 


3.5 

1 
1 

1 
1 
1 

35 

3.5 

3.5 


Recom- 

menoea 

aeion 


dJtatoe/ 

OOE 


3.5 

7 


1 
1 
3.5 

7 
M.25 


0.1 
0.2 
0.5 
0.5 
0.2 
0.2 

0.2 


0.2 

0.1 
0.1 


0.1 

0.5 
0.5 

0.5 
3 
0.5 
0.5 
0.2 
0.1 
0.5 
0.1 


0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
OS 

(') 


0.1 

0.05 
0.2 
0.1 
0.5 
0.5 
0.5 
0.1 
0.2 
0.1 

0.5 
0.5 

0.2 
0.2 


Table  1.— Recommemjed  Action 
Levels— CJontinued 


Commodities 


Onions  (dry 

bulb). 

Papayas 

Parsnips 

(roots  and 

tops). 

Peaches 

Peanuts 

Pears „ 


Toterancaa 

(ppm)  t>e)ng 

revoked 


DDT 


Peppermint 

hay. 

Peppers 

Pir>eapples... 
Rume<freeh 

prurwa). 

Potatoes 

Pumpkins . 

Quinces. ..__ 
Radishes 

(roots  and 

tops). 
Raspt>erT)es .. 
Rutabagas 

(roots  and 

top^. 
Soybeans 

(dry). 
SpeamfWri 

hay. 

Spinach 

Squash 

Squash, 

summer. 
Strawt>erries . 

potatoes. 
Swiss  chard .. 

Tomatoes 

Turnips 

(roots  and 

tops). 
Youngber- 

ries. 


a.5 

1 


05 
0.5 
0.5 
0.5 

50 

7 

7 

0.5 

1 
0.5 
0.5 

1 


a5 
1 


«1.5 

50 

1 

0.5 
0.5 

0.5 
1 

1 

7 
1 

0.5 


TDE 


Recom- 
mended 
action 


DOmOE/ 
ODE 


3.5 


3.5 

1  (roots): 
7  (tops) 


1 
7 

7 

3.5 


7 

1  (roots): 
7  (tops) 


0.2 

0.2 
0.2 


0.2 

a2 
ai 

0^ 
OS 

0.1 
0.2 
0.2 

1 

0.1 
0.1 
0.2 


0.1 

0.2 


0.2 

0.5 

0.5 
0.1 
0.1 

0.1 
1 

0.5 

0.05 

0.2 

0.1 


■  Covered  by  the  existing  actnn  level  of  5 
ppm  in  fat,  meat,  and  meat  byproducts  from 
cattle,  floats,  htorses,  sheep,  swine,  poultry, 
and  rabbits  (fat  basts),  which  is  recommended 
to  continue  at  the  cuaent  level. 

»  Equivaient  to  1.25  ppm  in  mUk-faL 

*  Fat  tiasis. 

*  Inchjdes  ttw  tolerance  of  3.5  ppm  for 
combined  residues  of  DOT  and  toxfqihene  in 
or  on  soybeans  (dry  form),  of  wtiich  residues 
of  DOT  shall  not  exceed  1 .5  ppm;  see  40  CFR 
180.138  (toxaphene). 

EPA  is  recommending  to  FDA  and 
AMS  the  following  action  levels  for  the 
sum  of  DDT,  TDE,  and  DDE  residues  to 
replace  existing  action  levels  for 
residues  of  DDT,  DDTs  degradation 
products,  and  TDE: 


TAei£  2.— fteOOMMCWOEO  Replacement 

AcnoNlfveLS 


ConmodNiH 


Oaooa  bwn*.  frttoto  cnr  baan.. 

£»••- -. 


•CinnlMMi 
SvmlOOT/ 


2(0OTarty) 
1.5 


OOE 


1 

«.s 


EPA  is  reoommendiog  that  FDA  and 
FSIS  retain  the  following  action  levels 
for  the  sum  of  DDT.  TDE,  and  DDE 
residues: 

Table  3.— Actkin  Levels  to  Remain  m 

&TECT 


and 
Raoom. 
ayndad 

OOE 

R»rl»y  grmk,  ^    .1 1  i  ln«tf( 

05 

Bah^foniB  (animfllMifl,.... 

05 



OS 

Com  grain  (human  kxxJ) . 

OS 

Fat  maat  and  meal  byproduct!  mm  natMa. 
goals,   horaat.   Kwaa.   tama.  pai*y.  mt 
rabbMs  rfal  bma) 

s 

Hav 

OS 

Mm  •argOiini  fr>«  ( t^^ 

: 

0.S 

M»o  sorghum  gam  (hurawi  ioo4             .„   . 

0.5 

Rica  gran  <anmal  *aad) „ 

05 

Rica  gnin  ihtmmn  taijil)      

OS 

Rya  grain  lanmtf  iM<<)             

OlS 

Rya  grain  (human  lood) __      

OS 

WhMt  gra.  (...Ml  <.^ 

05 

w><t«)  grin  (humai  looiS      

0.5 

The  commodity  definition,  "Fat  of 
calves,  cattle,  chickens,  ducks,  geese, 
goats,  horses,  rabbits,  sheep,  swine,  and 
turkeys."  which  was  listed  in  the 
proposed  rule,  has  been  modified  as 
shown  in  the  first  footnote  to  Table  1 
and  in  Table  3  to  agree  with  the 
commodity  definition  used  by  FSIS. 

As  discussed  earlier  in  diis  document, 
EPA  will  defer  making  a 
recommendation  to  FDA  regarding  the 
current  5  ppm  action  level  for  the  sum  of 
DDT,  TDE,  and  DDE  residues  on  fish 
(edible  portion). 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Agency  is  issuing  a  related 
final  rule  IOPP-300120A]  which  revokes 
food  and  feed  additive  regulations  under 
21  CFR  Parts  193  and  561  for  residues  of 
DDT  and  TDE  in  processed  food  and 
feed  commodities. 

Any  person  adversely  affected  by  this 
regulation  revoking  the  tolerances  may, 
within  30  days  after  the  date  of 
publication  of  this  regulation  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Cleric,  at  die  eddress 
given  above.  Such  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
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grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  state 
the  issues  for  the  hearing.  A  hearing  will 
be  granted  if  the  objections  are 
supported  by  grounds  legally  sufficient 
to  justify  the  relief  sought. 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget  as 
required  by  Section  3  of  Executive  Order 
12291. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
the  Agency  has  analyzed  the  costs  and 
benefits  of  the  revocation  of  tolerances 
for  these  pesticides.  This  analysis  is 
available  for  public  inspection  in  Rm. 
236.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Executive  Order  12291 

As  explained  in  the  proposal 
published  on  March  13, 1985,  the  Agency 
has  determined,  pursuant  to  the 
requirements  of  Executive  Order  12291, 
that  the  revocation  of  these  tolerances 
will  not  cause  adverse  economic 
impacts  on  significant  portions  ot  U.S. 
enterprises. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354;  94  Stat.  1164,  5 
U.S.C.  601  et  seq.)  and  it  has  been 
determined  that  it  %vill  not  have  a 
signiRcant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the  March 
13, 1985.  proposal. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  15. 1986. 
J.A.  Moot*. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  180— (AMENDED] 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to.  read  as  follows: 

Authority:  21  U.S.C.  346a. 

9180.138    [Amendedl 

2.  In  $  180.138  by  removing  the  entry 
at  "3.5  ppm  for  soybeans  (dry  form)". 

S  180.147    [Removed) 

3.  Section  180.147  is  removed. 

§180.147*    (Removed] 

4.  Section  180.147a  is  removed. 


§  180.147b    (Removed! 

5.  Section  180.147b  is  removed. 

$180,187    (Removed] 

6.  Section  180.187  is  removed. 

(FR  Doc.  86-28744  Filed  12-23-86;  8:45  am] 
awxiwG  cooc  «seo  «o  m 

40  CFR  Part  180 

[OPP-300121A;  FRL-3131-81 

Revocation  of  Aldrin  and  OMdrin 
Tolerancas 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

summary:  This  document  (1)  revokes 
the  tolerances  for  residues  of  the 
insecticide  aldrin  and  its  epoxidation 
product  dieldrin,  resulting  from 
application  of  aldrin;  (2)  revokes  the 
tolerances  estabhshed  specifically  for 
residues  of  dieldrin;  (3)  lists  the  action 
levels  EPA  is  recommending  to  the  Food 
and  Drug  Administration  (FDA)  to 
replace  the  revoked  tolerances;  and  (4) 
lists  EPA  recommendations  to  FDA  and 
to  the  Food  Safety  and  Inspection 
Service  (FSIS)  and  the  Agricultural 
Marketing  Service  (AMS)  of  the  U.S. 
Department  of  Agriculture  (USDA) 
regarding  existing  action  levels  for 
commodities  bearing  residues  for  which 
tolerances  had  not  been  established. 
This  rule  was  initiated  by  the 
Environmental  Protection  Agency  to 
remove  pesticide  tolerances  for  which 
related  registered  uses  have  been 
cancelled. 

EFFECTIVE  DATE:  Effective  on  December 
24,  1986. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (OPP- 
300121A),  may  be  submitted  to  the: 
Hearing  Clerk.  Environmental  Protection 
Agency.  Rm.  3708  (A-110).  401  M  St.. 
SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT!  By 
mail  Patricia  Critchlow,  Registration 
Division  (TS-767),  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  716,  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA.  (703-557-1806). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  March  13, 1985  (50  FR  10080), 
which  (1)  proposed  the  revocation  of  all 
existing  tolerances  in  40  CFR  180.135  for 
residues  of  the  insecticide  aldrin  and  its 
epoxidation  product  dieldrin,  resulting 
from  apphcation  of  aldrin;  and  (2) 
proposed  the  revocation  of  tolerances  in 


S  180.137  established  specifically  for 
residues  of  dieldrin. 

The  March  13  Federal  Register  notice 
also  listed  the  action  levels  which  EPA 
intended  to  recommend  to  FDA  to 
replace  the  tolerances  once  the  rule 
revoking  the  tolerances  is  Hnal.  The 
action  levels  would  cover  unavoidable 
pesticide  residues  which  can  continue  to 
occur  in  the  tolerance-related  food  and 
feed  commodities  because  of  the 
persistence  of  the  pesticides  in  the 
environment.  The  notice  also  listed 
EPA's  intended  recommendations  to 
FDA,  FSIS,  and  AMS  regarding  revision 
of  existing  action  levels  for  food  and 
feed  commodities  for  which  tolerances 
had  not  been  established  and  which 
may  contain  unavoidable  residues  of  the 
pesticides  because  of  environmental 
contamination. 

No  requests  for  referral  to  an  advisory 
committee  were  received.  However,  a 
number  of  interested  persons  submitted 
comments  regarding  the  proposed 
revocation  action. 

The  Conservation  Law  Foundation  of 
New  England,  Inc.  (CLF)  indicated 
support  for  the  tolerance  revocation 
proposal  and  for  the  setting  of  action 
levels,  but  only  where  necessary  to 
cover  residues  of  cancelled  pesticides 
which  persist  in  the  environment.  They 
also  suggested  that  such  action  levels 
should  be  lowered  over  time  as  residues 
decline. 

EPA  agrees  that  action  levels  should 
be  recommended  to  replace  revoked 
tolerances  only  when  necessary  to  cover 
residues  of  cancelled  pesticides  that 
continue  to  persist  in  the  environment 
and  unavoidably  contaminate  food  and 
feed  commodities.  EPA  plans  to  reassess 
ail  its  recommended  action  levels  in  the 
future  on  a  regular  basis  so  that  the 
action  levels  may  be  lowered  as 
residues  decline. 

The  National  Food  Processors 
Association  (NFPA)  and  the  Pineapple 
Growers  Association  of  Hawaii  (PGAHJ 
indicated  their  opposition  to  EPA's 
revocation  of  the  existing  tolerances  for 
residues  of  persistent  pesticides  such  as 
aldrin  and  dieldrin  before  such  residues 
have  fully  dissipated  from  the 
environment.  These  organizations  also 
expressed  concern  that  the  setting  of 
replacement  action  levels  may  not  be 
legal  under  the  recent  decision  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  in  Community 
Nutrition  Institute  (CNI)  v.  Young,  7^7  P. 
2d  354  (D.C.  Cir.  1985). 

In  order  to  eliminate  any  implied 
sanctioning  of  the  use  of  pesticides 
whose  registrations  have  been  cancelled 
for  food  safety  reasons  and  of  the 
presence  of  residues  in  food  and  feed 


Faderai  Register  /  Vol.  51.  No.  247  /  Wednesday.  December  24.  1986  /  Rules  and  Regulations    46663 


commodities  from  such  use,  EPA 
considers  it  appropriate  to  revoke 
tolerances  for  residues  of  such 
pesticides.  There  are  major  differences 
between  tolerances  and  action  levels.  A 
tolerance  is  set  before  the  fact  to  cover 
residues  which  will  result  from  legal  and 
purposeful  use  of  the  pesticide.  An 
action  level  is  a  more  appropriate 
mechanism  for  situations  involving 
residues,  which  persist  in  the 
environment  after  the  once-legal  use  of 
that  pesticide  has  been  halted.  With 
regard  to  the  concern  of  NFPA  and 
PGAH  that  the  setting  of  replacement 
action  levels  may  not  be  legal  in  light  of 
the  Court  of  Appeals  decision  in  the  CNI 
case,  the  Agency  notes  that  the  Supreme 
Court  has  recently  reversed  the  Court  of 
Appeals  decision.  The  Court  gave 
deference  to  FDA's  interpretation  that 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  provides  flexibility  to  set  action 
levels  under  section  402(a)  rather  than 
promulgate  tolerances  by  formal 
rulemaking  pursuant  to  section  406.  The 
Agency  also  notes  that  it  does  not 
interpret  section  406  as  applying  to 
residues  of  pesticide  chemicals  in  food; 
rather,  sections  402(a)(2)(B),  402(a)(2)(C), 
408,  and  409  govern  the  issue  of  whether 
food  bearing  such  residues  is 
adulterated. 

The  NFPA  also  stated  that  action 
levels  do  not  provide  sufficient  legal 
protection  to  food  producers  (but  did  not 
specify  in  what  manner)  and  further 
indicated  that  NFPA  also  opposed  the 
1982  policy  statement  (47  FR  42956; 
September  29, 1982)  which  describes 
EPA's  policy  on  the  revocation  of 
tolerances  for  cancelled  pesticides  and 
the  replacement  of  these  tolerances  with 
action  levels  for  unavoidable  residues  of 
these  pesticides.  The  basis  for  their 
opposition  was  that  the  setting  and 
revising  of  action  levels  does  not  afford 
the  public  the  same  hearing  rights  and 
procedural  protections  provided  for 
tolerance  rulemaking  actions  under 
section  406  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA). 

EPA  believes  that  its  procedures 
regarding  the  recommendation  of    , 
replacement  action  levels  afford 
adequate  legal  protection  to  food 
producers.  As  a  matter  of  policy,  the 
Agency  will  provide  notice  and  the 
opportunity  to  comment  on 
recommended  action  levels  at  the 
proposal  stage  of  a  tolerance  revocation 
action.  When  a  determination  is  reached 
to  further  decrease  action  levels,  the 
Agency  will  publish  a  notice  in  the 
Federal  Register  of  that  determination 
and  provide  an  opportunity  to  comment 
before  making  its  final 


recommendations  on  action  levels  to 
FDA  or  USDA. 

The  Regional  Administrator  for  EPA's 
Region  V  (which  includes  the  states  of 
Illinois,  Indiana.  Michigan.  Ohio,  and 
Wisconsin)  opposed  the  proposal  that 
FDA  continue  to  enforce  the  current 
action  level  of  0.3  part  per  miUion  for 
residues  in  fish.  The  Regional 
Administrator  argued  that  this  action 
level  did  not  provide  adequate 
protection  of  human  health  and  that 
possibly  it  was  inconsistent  with 
statutory  authority,  policy  and  proposed 
guidelines  regarding  risk-benefit 
assessments.  He  also  suggested  that  the 
action  level  derivation  process, 
particularly  regarding  fish,  should  be 
reevaluated. 

The  Southern  California  Coastal 
Water  Research  Project  (SCCWRP)  was 
concerned  that  EPA  might  be 
recommending  the  fish  action  level 
based  on  economics  far  more  than  on 
risk;  SCCWRP  suggested  that  EPA 
should  base  the  action  level  more  on 
risk  and  also  indicated  that  the  risk 
estimates  of  the  Carcinogen  Assessment 
Group  (CAG)  would  require  the  action 
level  for  residues  of  aldrin  and  dieldrin 
in  fish  to  be  considerably  lower  than 
EPA  has  recommended. 

The  National  Wildlife  Foundation's 
Great  Lakes  Natural  Resource  Center 
(NWF/GLNRC)  opposed  retention  of  the 
existing  action  level  for  residues  of 
aldrin  and  dieldrin  in  fish,  indicating 
that  the  action  level  presents  an 
increased  (and  unacceptably  high) 
cancer  risk  (10-3)  to  consumers  of  fish 
containing  that  level  of  residues.  NWF/ 
GLNRC  also  stated  that  they  considered 
the  recommended  action  level  in  fish  to 
be  in  conflict  with  EPA's  Ambient 
Water  QuaHty  Criteria  for  Aldrin/ 
Dieldrin  (1980),  and  therefore 
recommended  that  EPA  publish  in  the 
Federal  Register  a  discussion  of  any 
data  or  risk  assessments  showing  a 
lower  risk,  or  other  considerations  (e.g., 
economic)  leading  to  the  decision  to 
retain  the  existing  action  level.  This 
commenter  did  not  suggest  setting  a 
particular  lower  action  level,  but  only 
stated  that  "there  are  a  number  of 
remedial  measures  available  ...  to 
reduce  human  exposure  to  aldrin/ 
dieldrin  contamination  of  fish.  The 
commenter  did  not  indicate  what  those 
remedial  measures  might  include. 

Several  other  commenters  expressed 
concern  about  the  current  action  level  in 
fish  and  indicated  that  they  have 
regional  fish  residue  data  and  fish 
consumption  statistics  which  they  wish 
to  submit  for  EPA's  analysis  and 
consideration  before  the  Agency  makes 
its  final  recommendation  on  the  fish 


action  level.  Not  all  of  the  commenters 
submitted  their  data  at  that  time, 
however,  and  until  this  additional 
information  is  received  and  can  be 
evaluated,  the  Agency  has  decided  to 
make  no  recommendation  at  this  time 
regarding  the  current  aldrin  and  dieldrin 
action  levels  in  fish.  The  Agency  does 
believe  that  the  factors  listed  in  the  1982 
policy  statement  for  setting  appropriate 
action  levels  are  basically  sound  and 
need  not  be  changed.  Therefore,  these 
factors  will  continue  to  be  used  as 
guidance  by  the  Agency  in  assessing  the 
appropriate  action  levels  for  fish. 

When  EPA  has  accumulated  more 
data  and  studied  the  situation 
thoroughly,  the  Agency  will  reassess  the 
fish  action  level  and  determine  what 
recommendation  to  make  to  FDA  for  the 
action  level.  As  part  of  this 
reassessment,  EPA  intends  to  also  study 
further  the  concerns  about  pesticides  in 
fish  in  various  regional  areas  where 
members  of  specific  population 
subgroups  may  consume  fish  at  rates 
above  the  "national  average."  Because 
action  levels  enforced  by  FDA  apply  to 
fish  in  interstate  commerce,  it  would  be 
very  difficult,  if  not  impossible,  for  FDA 
to  enforce  and  defend  in  court  differing 
"regional"  limits.  However,  EPA 
recognizes  that  some  population  groups 
may  be  at  higher  risk  because  of  the 
frequency  and  amount  of  fish  consumed 
locally.  It  is  usually  not  possible, 
however,  to  set  an  enforcement  limit  for 
this  situation  while  also  satisfying  the 
criteria  for  setting  an  appropriate 
national  limit. 

If  a  potential  local  health  problem 
exists,  a  state  or  locality  may  issue 
guidance  on  the  quantity  of 
contaminated  fish  which  may  be 
consumed  without  appreciable  risk  to 
the  health  of  local  consumers,  based  on 
an  assessment  of  the  level  of  the 
contaminant  and  on  fish  consumption 
patterns,  or  may  take  other  action. 

This  final  rule  revoking  the  tolerances 
for  aldrin  and  dieldrin  is  being  issued  in 
accordance  with  EPA's  1982  policy 
statement  and  the  action  levels  being 
recommended  are  based  on  the  factors 
cited  in  that  statement,  i.e.,  the  action 
levels  are  set  at  the  level  necessary  to 
protect  the  pubhc  health  while  taking 
into  account  the  extent  to  which  the 
residues  caimot  be  avoided.  As 
environmental  residues  continue  to 
dissipate,  risk  will  gradually  decrease 
and  action  levels  may  be  lowered. 

EPA  believes  that  during  the  time 
period  that  residues  of  aldrin  and 
dieldrin  products  continue  to  occur  in 
food,  the  potential  risk  from  dietary 
exposure  to  such  residues  will  be  low. 
Based  on  the  monitoring  data  which 
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%vere  used  to  foniHilate  its  action  level 
recommendations,  EPA  kas  determined 
that  most  foods  and  feeds  contain  no 
detectable  residues  of  aklrin  or  dieldha, 
or  contain  residues  which  are  generally 
below  the  recommended  action  levels. 
Only  a  few  foods  and  feeds  on  the 
action  level  list  contain  residues  at  or 
near  the  maximuni  limits  being 
recommended,  in  fact,  most  of  the  foods 
and  feeds  contain  residues  well  below 
the  recommended  action  level.  Thus,  the 
occurrence  of  unavoidable  residues  is 
not  a  widespread  or  commonplace 
situation.  In  addition,  the  level  of 
exposure  will  continue  to  decrease  as 
environmental  residues  decrease. 

Scallop  Corporation,  a  Royal  Dutch/ 
Shell  company,  submitted  comments 
stating  that  they  are  not  opposed  to  the 
revocation  action  and  setting  of 
replacement  action  levels  if  these 
actions  are  an  administrative  result  of 
the  1975  cancellation  action  and  if  the 
replacement  action  levels  being 
recommended  are  based  on  a 
determination  of  the  residues  actually 
occurring  in  the  environment  rather 
than  on  toxicological  data  submitted  in 
connection  with  the  current  terraiticide 
proceedings  (termiticides  were  not 
subject  to  the  1975  cancellation  action). 
Scallop  pointed  out  that  a  review  of 
toxicological  data  for  aldrin  and  dieldrin 
was  underway  at  EPA  in  connection 
both  with  the  Special  Data  Call-ins  on 
termiticides  and  with  the  Registration 
Standard  for  the  termiticide  use  of 
aldrin  and  dieldrin. 

EPA  has  discussed  the  basis  for  the 
recommended  action  levels  previously 
in  the  proposed  rule  of  March  13, 1985. 
As  stated  therein,  the  recommended 
action  levels  were  determined  based  on 
residues  occurring  in  the  environment, 
as  evidenced  by  residue  monitoring  data 
acquired  from  FDA  and  USDA.  TTie 
Agency  will  reassess  these  action  levels 
periodically  based  upon  new 
information  which  becomes  available  to 
the  Agency. 

EPA  is  basing  its  recommended  action 
levels  for  aldrin  and  dieldrm  on  residue 
monitoring  data  from  the  late  1970's.  A 
reassessment  of  these  action  levels, 
using  updated  surveillance  data,  is 
underway  with  completion  planned  by 
the  end  of  1986.  If  any  revision  of  the 
action  levels  is  subsequently  deemed 
appropriate,  a  notice  to  that  effect  will 
be  published  in  the  Federal  Register 
with  an  opportunity  for  public  comment. 
However,  the  Agency  does  not  wish  to 
delay  its  revocation  of  the  aldrin  and 
dieldrin  tolerances  and  is  thus 
proceeding  with  this  action. 

Based  on  the  information  considered 
by  the  Agency  and  discussed  in  detail  in 
the  March  13, 19B5.  proposal  and  m  this 
final  rule,  the  Agency  is  hereby:  (1) 
Revoking  all  existing  tolerances  in  40 
CFR  180.135  for  the  residues  of  aldrin 


and  its  epoxidation  prodvct  dieldrin, 
resulting  from  application  of  aldrm.  and 
(Zlrevokiag ad  existing  toierances  in  40 
CFR  180.1S7  estab£siied  specifically  for 
diekkia. 

EPA  is  recommending  to  FDA  the 
following  action  levels  for  the  man  of 
aldrin  and  dieldrin  residues,  expressed 
in  parts  per  million  (ppml,  to  replace  the 
following  tolerances  that  are  being 
revoked  for  residues  of  aldrin  and 
dieldrin: 
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EPA  is  recommending  to  FDA  the 
following  action  level  for  the  sum  of 
aldrin  and  dieldrin  residues  to  replace 
the  existing  action  level  for  residues  of 
aldrin  and  dieldrin  in  melons. 

Table  2.— Recommended  Rbhaceuemt 
Action  Level 
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EPA  is  recommending  that  FDA.  FSIS, 
and  AMS  retain  the  following  action 
levels  for  the  sum  of  aklrin  and  dieldrin 
residues.  Commodities  affected,  aiui 
listed  below,  include  processed  food  and 
feed  commodities  as  well  as  raw 
agricultural  commodities.  There  are  no 
established  food  additive  tolerances  in 
21  CFR  Parts  103  or  561  lor  residues  of 
aldrin  or  dieldrin  which  would  be 
subject  to  revocation  under  section 
409(h)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act;  therefore,  a  separate 
Federal  Register  notice  addressing  food 
additive  tolerances  or  replacement 
action  levels  will  not  be  published. 

Table  3.— Actiom  Levels  to  Remain 
IN  Effect 
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Table  3.— Action  Levels  to  Remain 
IN  Effect— Continoed 


Commodities 


Artichokes.: 


Fat,  meat,  and  meat  k>yproducts  of 
cattle,  goats,  horses,  stieep, 
swine,  poultry,  and  rat)bits  (fat 
basis) 

Fats  and  oHs  (animal  and  vegeta- 
t)te)  (animal  feed) 

Figs. 


Hay „ 

Milk,  raw  (fat  basis) 

Small  fruits  and  k>erries  * . 
Sugart>eet  pulp 


Existing 

and 
Recom- 
mer>ded 
Action 
Levels 
(ppm) 
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OiekJnn 

0.05 
0.03 


0.3 

0.3 
0.05 
0.03 

0.3 
0.05 

0.1 


»  Refer  to  40  CFR  180.34(f)  for  ttie  list  of 
commodities    covered    l)y    ttw    crop    group 

"smaM  fruits  and  t>erries." 

The  commodity  definition  "Fat  of 
calves,  cattle,  chickens,  ducks,  geese, 
goats,  horses,  rabbits,  sheep,  swine,  and 
turkeys,"  which  was  listed  in  the 
proposed  rule,  has  been  modified  as 
shown  in  Table  3  above  to  agree  with 
the  commodity  definition  used  by  FSIS. 

The  proposal  to  revoke  the  tolerances 
for  aldrin  and  dieldrin  discussed  action 
levels  for  the  crops  blackberries, 
blueberries,  boysenberries,  currants, 
dewberries,  elderberries,  gooseberries, 
huckleberries,  loganberries,  and 
raspberries.  FDA  now  indicates  that  the 
current  FDA  Compliance  Policy  Guide, 
which  lists  pesticide  action  levels,  uses 
the  crop  group  name  "small  fruits"  in 
lieu  of  the  individual  crop  names; 
therefore.  FDA  has  requested  that  EPA 
revise  its  recommendations  for  action 
levels  for  aldrin  and  dieldrin  to  refiect 
the  crop  group  rather  than  the  individual 
crops  which  comprise  the  group.  The 
crop  group  name,  as  it  appears  in  the 
current  40  CFR  180.34(f).  is  "small  fruits 
and  berries." 

The  proposal  to  revoke  the  tolerances 
for  aldrin  and  dieldrin  also  discussed 
the  action  levels  of  0.3  ppm  for  residues 
in  butter  and  manufactured  dairy 
products,  as  well  as  raw  milk.  FDA  now 
indicates  that  the  action  level  in  raw 
milk  will  automatically  apply  to  any 
processed  milk  product  and.  therefore, 
separate  action  levels  for  the  processed 
products  such  as  butter  are  not 
necessary.  EPA  is  recommending  that 
FDA  retain  the  current  action  level  of  0.3 
ppm  for  residues  of  aldrin  and  dieldrin 
in  raw  milk. 

As  discussed  earlier  in  this  document. 
EPA  is  not  making  a  recommendation  to 
FDA  at  this  time  regarding  the  current 
0.3  ppm  action  level  for  the  sum  of  aldrin 
and  dieldrin  residues  in  fish  (edible 
portion). 

Any  person  adversely  affected  by  this 


regulation  revoking  the  tolerances  may, 
within  30  days  after  the  date  of 
publication  of  this  regulation  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  state 
the  issues  for  the  hearing.  A  hearing  will 
be  granted  if  the  objections  are 
supported  by  grounds  legally  sufficient 
to  justify  the  relief  sought. 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget  as 
required  by  section  3  of  Executive  Order 
12291. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
the  Agency  has  analyzed  the  costs  and 
benefits  of  the  revocation  of  tolerances 
for  this  chemical.  This  analysis  is 
available  for  public  inspection  in  Room 
236.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Executive  Order  12291 

As  explained  in  the  proposal 
published  on  March  13. 1985.  the  Agency 
has  determined,  pursuant  to  the 
requirements  of  Executive  Order  12291, 
that  the  revocation  of  these  tolerances 
will  not  cause  adverse  economic 
impacts  on  significant  portions  of  U.S. 
enterprises. 

Regulator}-  Flexibility  Act 

This  ndemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L  96-354;  94  Stat.  1164.  5 
U.S.C.  601  et  seq.)  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the  March 
13, 1985  proposal. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  15. 1986. 
).A.  Moore. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  180— (AMENDED] 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348a. 

§180.135    (Removed] 

2.  Section  180.135  is  removed. 
§180.137    (Removed] 

3.  Section  180.137  is  removed. 

(PR  Doc.  86-28745  Filed  12-23-86;  8:45  am) 
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40  CFR  Part  160 

(OPP-300123A;  FRL-3131-7) 

Revocation  of  Chlordana  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  document  (1)  revokes  all 
interim  tolerances  and  permanent 
tolerances  for  residues  of  the  insecticide 
chlordane:  (2)  lists  the  action  levels  EPA 
is  recommending  to  the  Food  and  Drug 
Administration  (FDA)  to  replace  the 
revoked  tolerances;  and  (3)  lists  EPA's 
recommendations  to  FDA  and  the  Food 
Safety  and  Inspection  Service  (FSIS)  of 
the  U.S.  Department  of  Agriculture 
(USDA)  regarding  existing  action  levels 
for  commodities  bearing  residues  for 
which  tolerances  had  not  been 
established.  This  rule  was  initiated  by 
the  Environmental  Protection  Agency  to 
remove  pesticide  tolerances  for  which 
related  registered  uses  have  been 
cancelled. 

EFFECTIVE  DATE:  Effective  on  December 
24, 1986. 

address:  Written  objections,  identified 
by  the  document  control  number  (OPP- 
300123A],  may  be  submitted  to  the: 
Hearing  Clerk.  Environmental  Protection 
Agency,  Rm.  3708  (A-110).  401  M  St.. 
SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Patricia  Critchlow.  Registration 
Division  (TS-767),  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460. 

Office  location  and  telephone  number 
Rm.  716.  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557-1806). 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  June  5, 1985  (50  FR  23717). 
which  proposed  the  revocation  of  all 
tolerances  in  40  CFR  180.122  and  the 
interim  tolerances  in  40  CFR  180.319  for 
residues  of  the  insecticide  chlordane. 

The  June  5  Federal  Register  notice 
also  listed  the  action  levels  which  EPA 
intended  to  reconunend  to  FDA  to 
replace  the  tolerances  once  the  rule 
revoking  the  tolerances  is  final.  The 
action  levels  would  cover  unavoidable 
pesticide  residues  which  can  continue  to 
occur  in  the  tolerance  related  food  and 
feed  commodities  because  of  the 
persistence  of  the  pesticide  in  the 
environment  The  notice  also  listed 
EPA's  intended  recommendations  to 
FDA  and  FSIS  regarding  retention  of 
existing  action  levels  for  food  and  feed 
commodities  for  which  tolerances  had 
not  been  established  and  which  may 
contain  unavoidable  residues  of  the 
pesticide  because  of  environmental 
contamination. 

No  requests  for  referral  to  an  advisory 
committee  were  received.  However, 
several  interested  persons  submitted 
comments  regarding  the  proposed 
revocation  action. 
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The  National  Food  F^ocessors 
Association  (NFPA)  and  the  Pineapple 
Growers  Association  of  Hswafi  (PG^I) 
indicated  tfaetr  of^xwition  to  £PA's 
revocation  of  the  existing  ^oleraoces  Sot 
residues  of  persistent  peslicieies  such  as 
chlordane  before  such  residue*  have 
fully  dissipated  from  the  environment. 
These  organizations  mho  expressed 
concern  tfaat  the  setting  of  replacement 
«ction  levels  may  not  be  legal  oader  the 
recent  decision  of  the  United  States 
Court  oif  Appeals  for  the  District  of 
ColBmtjJa  in  Coivmuntty  Nutrition 
Institute  [CNI)  ▼.  Yoeng,  757  F.  2d  354 
(D.C.  Cir.  WRJ. 

In  order  to  efeninate  any  impHed 
sanctioning  of  the  use  of  pesticittes 
whose  registrations  have  been  cancelled 
for  Food  safety  reasons  and  of  the 
presence  of  residues  m  food  and  feed 
connnodities  from  such  use.  EPA 
considers  iJ  appropriate  lo  revoke 
tolerances  for  residues  of  such 
pesticides.  "Hiere  are  major  differences 
between  tolerances  and  action  levels.  A 
tolerance  is  set  before  the  fact  to  cover 
residues  which  will  result  from  legal  and 
purposeful  ose  of  the  pesticide.  An 
action  level  is  a  more  appropriate 
mechanism  for  situations  involving 
residues  which  persist  in  the 
environment  after  the  once-!egal  use  of 
that  pesticide  has  been  hatted.  With 
regard  to  the  concern  of  NFPA  and 
PGAH  that  the  setting  of  replacement 
action  levels  may  not  be  legal  in  light  to 
the  Court  of  Appeals  decision  in  the  CNI 
case,  the  Agency  notes  that  the  Supreme 
Court  has  recently  reversed  the  Court  of 
Appeals  decision.  The  Court  gave 
deference  to  FDA's  interpretation  that 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  provides  flexibility  to  set  action 
leveJs  under  section  402(a)  rather  than 
promulgate  tolerances  by  formal 
rulemaking  pursuant  to  section  406.  The 
Agency  also  notes  that  it  does  not 
inteipret  section  406  as  applying  to 
residiues  of  pesticide  chemicals  in  food; 
rather,  sections  402(aK2MBl,  402(a)(2HC), 
408.  and  409  govern  the  issue  of  whether 
food  bearing  snch  residues  is 
adulterated. 

The  NFPA  also  stated  that  action 
levels  do  not  provide  sufficient  legal 
protection  lo  food  producers  (but  did  not 
specify  in  what  manner)  and  further 
indicated  that  NFPA  also  opposed  the 
1982  policy  statement  (47  FR  42956. 
September  29, 1982J  which  describes 
EPA's  policy  on  the  revocation  of 
tolerances  for  cancelled  pesticides  and 
the  replacement  of  these  tolerances  with 
action  levels  for  unavoidable  residues  of 
these  pesticides.  The  basis  for  their 
opposition  was  that  the  setting  and 
revising  of  action  levels  does  not  affcs-d 
the  public  the  same  hearing  rights  and 
procedural  protections  provided  for 
tolerance  ruleauking  actions  under 


section  408  of  the  FFDCA. 

EPA  believes  that  its  procedures 
regarding  the  recommendHtion  of 
replacement  action  levels  afford 
adequate  legal  protection  to  food 
producers.  As  a  matter  of  policy,  the 
Agency  wiH  provide  notice  end  the 
opportunity  to  comment  on 
recommended  action  levels  at  the 
proposal  stage  of  a  tolerance  revocation 
action.  When  a  determination  is  reached 
to  further  decrease  action  levels,  the 
Agency  will  pubKsh  a  notice  in  the 
Federal  Register  of  that  detemination 
and  provide  an  opportunity  to  comment 
before  making  its  final 
recommendations  on  action  levels  to 
FDA  or  USDA. 

The  Regional  Administrator  for  EPA's 
Region  VII  (which  includes  the  states  of 
Iowa,  Kansas,  Missouri,  and  Nebraska) 
expressed  concern  about  the  prapoaal 
that  FDA  continue  to  enforce  the  current 
action  level  of  0.3  part  per  million  for 
residues  of  chlordane  in  fish,  indicating 
that  this  action  level  might  not  be 
sufficiently  low  to  provide  adequate 
protection  of  human  health  and  that 
possibly  it  was  inconsistent  with 
Agency  policy  on  replacement  action 
levels  as  well  as  with  human  health 
protection  processes  in  other  EPA 
programs.  The  Regional  Administrator 
also  recommended  that  the  Agency 
conduct  a  thorough  review  of  fish 
residue  data,  collected  on  a  nationwide 
basis,  to  better  determine  the  extent  of 
chlordane  contamination  in  the  U.S., 
and  further  suggested  that  the  action 
level  risk  assessment  process, 
particularly  reganfrng  fish,  be  critically 
examined. 

EPA  has  been  advised  of  the 
availabiHty  of  additional  regional  fish 
residue  data  and  fish  consumption 
statistics  which  need  to  be  submitted  for 
analysis  and  consideration  before  the 
Agency  makes  its  final  recommendation 
on  the  fish  action  level. 

Until  this  additional  information  is 
received  and  can  be  evaluated,  the 
Agency  has  decided  to  make  no 
recommendation  at  this  tiiiie  regarding 
the  current  chlordane  action  level  in 
fish.  When  EPA  has  accumulated  more 
data  and  studied  the  situation  throughly, 
the  Agency  will  reassess  the  fish  action 
level  and  determine  what 
recommendation  to  make  to  FDA  for  the 
action  level. 

As  part  of  this  reassessment  EPA 
intends  also  to  study  further  the 
concerns  about  pesticides  in  fish  in 
various  regional  areas  where  members 
of  specific  population  subgroups  may 
consume  fish  at  rates  above  the 
"national  average."  Because  action 
levels  enforced  by  FDA  apply  to  fish  in 
interstate  commerce,  it  would  be  very 
difficult,  if  not  impossible,  for  FDA  to 
eriforce  and  defend  in  court  differing 


"regional"  limits.  However.  ERA 
recogruzes  that  some  population  groups 
may  be  at  higher  risk  because  of  the 
fre<)uency  and  amount  of  fish  consumed 
locally.  It  is  usually  not  possible, 
however,  to  set  an  enforcement  limit  for 
this  situation  while  also  satisfying  the 
criteria  for  setting  an  appropriate 
national  limit. 

If  a  potential  local  health  problem 
exists,  a  state  or  locality  may  issue 
guidance  on  the  quantity  of 
contaminated  fish  which  may  be 
consumed  without  appreciable  risk  to 
the  health  of  local  consumers,  based  on 
an  assessment  of  the  level  of  the 
contaminant  and  on  fish  consumption 
patterns. 

EPA  believes  that  the  factors  listed  in 
the  1982  policy  statement  for  setting 
appropriate  achon  levels  are  basically 
sound  and  need  not  be  changed. 
Therefore,  these  factors  will  continue  to 
be  used  &»  guidance  by  the  Agency  in 
assessing  the  appropriate  action  level 
for  fish. 

This  final  rule  revoking  the  tolerances 
for  chlordane  is  being  issued  in 
accordance  with  EPA's  1982  policy 
statement  and  the  action  levels  being 
recommended  are  based  on  the  factors 
cited  in  that  statement,  i.e^  Ihe  action 
levels  are  set  at  the  level  necessary  to 
protect  the  public  health  while  taking 
into  account  the  extent  to  which  the 
residues  cannot  be  avoided.  As 
environmental  residues  continue  to 
dissipate,  risk  will  gradually  decrease 
and  action  levels  may  be  lowered.  £^A 
plans  to  reassess  all  its  recommended 
action  levels  in  the  futia-e  on  a  regular 
basis  so  that  the  action  levels  may  be 
lowered  as  residoes  decline. 

It  is  EPA's  opinion  that  during  the 
period  of  time  that  residues  of  chlordane 
and  its  degradation  products  continue  to 
occur  in  food,  the  potential  risk  from 
dietary  exposure  to  such  residues  will 
be  low.  Based  on  the  monitoring  data 
which  were  used  to  Formulate  its  action 
level  recommendations,  EPA  has 
determined  that  most  foods  and  feeds 
contain  no  detectable  residues  of 
chlordane  and  its  degradation  products, 
or  contain  residues  which  are  generally 
bek)w  the  recommended  action  levels.  It 
is  important  to  recognize  that  only  a  few 
foods  and  feeds  on  the  action  level  list 
contain  residues  at  or  near  the 
maximum  limits  being  recommended.  In 
fact,  most  of  the  foods  and  feeds  contain 
residues  well  below  the  recommended 
action  level.  Thus,  the  occurrence  of 
unavoidable  residues  is  not  a 
widespread  or  commonplace  situation. 
In  adtfition.  (he  level  of  exposure  vrill, 
continue  to  decrease  as  environmental 
residues  decrease. 

Based  on  the  information  considered 
by  the  Agency  and  discussed  in  detail  in 
the  June  5, 1985,  proposal  and  in  this 
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final  rule,  the  Agency  is  hereby:  (1) 
Revoking  all  tolerances  for  residues  of 
chlordane  listed  in  40  CFR  18ai22,  and 
(2)  revoking  the  interim  tolerances  listed 
in  40  CFR  180.319  specifically  for 
residues  of  chlordane. 

EPA  is  recommending  to  FDA  the 
action  levels  listed  below,  expressed  in 
parts  per  million  (ppm),  to  replace  the 
following  tolerances  which  are  being 
revoked  for  residues  of  chlordane.  For 
consistency  with  existing  FDA  action 
levels,  all  recommended  action  levels 
are  for  "the  sum  of  residues  of  cis-  and 
f/o/»9-chlordane,  cis-  and  trans- 
nonachlor,  oxycMordane  (octachlor 
epoxide),  alpha,  beta,  and  gamma 
chlordene,  and  chlordene." 

Table  l.— Recommbuieo  Action  Levels 


CofwnocMos 


Baets  twtii  a  Miteul  lops) 
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anca* 

(ppm.) 

being 

re- 

voksd. 

CMor. 
dana 


Nectannaa. 

Ohra 
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EPA  is  recommending  to  FDA  the 
action  levels  listed  below  to  replace  the 
following  interim  tolerances  for  residues 


of  chlordane,  listed  in  40  CFR  180.319, 
which  are  being  revoked 

Table  2.— Recommended  Action  Levels 
(FOR  Interim  Tolerances) 
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ai 
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0  1 

0  1 
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0.1 

Swiss  chart! _ 

The  proposed  rule  (50  FR  23717.  June 
5. 1985)  stated  that  EPA  planned  to 
recommend  that  FDA  retain  its  existing 
action  level  of  0.8  ppm  in  rendered 
animal  fat.  FDA  has  since  indicated  that 
a  lower  action  level  of  0.3  ppm  would  be 
adequate,  based  on  residue  monitoring 
data  from  1982  through  1985.  and  would 
also  be  consistent  with  FSIS'  action 
level  in  fat  of  hvestock. 

Therefore.  EPA  is  recommending  to 
FDA  the  following  action  level  to 
replace  the  current  action  level  for 
residues  of  chlordane  in  the  processed 
feed  comnoodity,  rendered  animal  fat. 

Table  3.— Recommended  Replacement 
Action  Level 


i , 

Exist- 
ing 
action 

level 
(ppm), 
Chlor. 

dtfw 

Racom- 

mended 

action 

level 

(ppm). 

Chtorrtena 

Animal  (at  (rendered) 

as 

OS 

EPA  is  recommending  that  FDA  and 
FSIS  retain  the  following  action  levels 
for  residues  of  chlordane. 

Table  4.— Action  Levels  to  Remain  in 
Effect 


Exis6ng 
and 

recom- 
mendad 
action 
levels 
(ppm), 
C^ikxdane 

Anmial  leed  (proceseedl _..._ 

Fat.  meat  and  maa<  bytvoducta  bom  caola. 
goats,  horses,  sheep,  ewma.  poulliy.  and 
rabbits  (fat  basis) 

ai 

03 

The  commodity  definition  'Tat  of 
meat  from  cattle,  goats,  hogs,  horses, 
sheep,  poultry,  and  rabbits."  which  was 
listed  in  the  proposed  rule,  has  be«i 
modified  as  8ho%vn  in  Table  4  above  to 
agree  with  the  commodity  definition 
used  by  FSIS. 


Commodities  affected  by  the  action 
level  recommendations  listed  above  in 
Tables  3  and  4  include  processed  animal 
feed  and  the  processed  feed  commodity 
rendered  animal  fat.  which  is  used  as  an 
animal  feed  ingredient.  There  are  no 
established  feed  additive  tolerances  in 
21  CFR  Part  561  for  residues  of 
chlordane  which  would  be  subject  to 
revocation  under  section  409(h)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act; 
therefore,  a  separate  Federal  Register 
notice  addressing  feed  additive 
tolerances  or  replacement  action  levels 
will  not  be  published. 

As  discussed  earlier  in  this  document. 
EPA  is  not  making  a  recommendation  to 
FDA  at  this  time  regarding  the  current 
0.3  ppm  action  level  for  chlordane 
residues  on  fish  (edible  portion). 

Any  person  adversely  affected  by  this 
regulation  revoking  the  tolerances  may. 
within  30  days  after  the  date  of 
publication  of  this  regulation  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objecbons  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  state 
the  issues  for  the  hearing.  A  hearing  will 
be  granted  if  the  objections  are 
supported  by  grounds  legally  sufficient 
to  justify  the  relief  sought. 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget  as 
required  by  section  3  of  Executive  Order 
12291. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act, 
the  Agency  has  analyzed  the  costs  and 
benefits  of  the  revocation  of  tolerances 
for  this  pesticide.  This  analysis  is 
available  for  public  inspection  in  Rm. 
236.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Executive  Order  12291 

As  explained  in  the  proposal 
published  on  June  5, 1985.  the  Agency 
has  determined,  pursuant  to  the 
requirements  of  Executive  Order  12291, 
that  the  revocation  of  these  tolerances 
will  not  cause  adverse  economic 
impacts  on  significant  portions  of  U.S. 
enterprises. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibibty  Act  of 
1980  (Pub.  L  96-354;  94  Stat.  1164.  5 
U.S.C.  601  et  seq.)  and  it  has  been 
determined  that  it  will  ivot  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 


46668 


Fedaral  Register  /  Vol.  51.  No.  247  /  Wednesday.  December  24.  1986  /  Rules  and  Regulations 


organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the  June  5. 
1985,  proposal. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recordkeeping  and 
reporting  requirements. 

Dated:  December  15, 1986. 
JA.  Moora, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  180— (AMENDED] 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

§  180.122    [Removed] 

2.  Section  180.122  is  removed. 

§180.319    (Amended] 

3.  Section  180.319  is  amended  by 
removing  the  entries  for  "Chlordane". 

[FR  Doc.  86-28746  Filed  12-2a-86;  8:45  am) 

BILUNGCOOE  S$<0-SO-M 


40  CFR  Part  261 
lSW-FRL-3133-71 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Correction 

agency:  Environmental  I'rotection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  EPA  is  correcting  an  error 
presented  in  a  Hnal  rule  denying 
delisting  petitions  from  five  petitioners 
which  appeared  in  the  Federal  Register 
on  November  13, 1986  (51  FR  41100). 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information,  contact  Ms.  Lori  DeRose, 
Office  of  Solid  Waste  (WH-562B},  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  20460. 
(202)  382-5096. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
correcting  an  error  in  one  paragraph 
presented  in  a  final  rule  on  November 
13. 1986  which  denied  delisting  petitions 
filed  by  five  petitioners.  One  petitioner 
addressed  in  that  rule.  Lacks  Industries, 
located  in  Grand  Rapids.  Michigan,  was 
erroneously  identified  as  having  been 
previously  granted  a  temporary 
exclusion  for  its  petitioned  waste.  The 
notice  should  have  correctly  identified 
the  Light  Metals  Coloring  Company,  Inc.. 


located  in  Southington,  Connecticut,  as 
one  of  the  three  facilities  that  had 
previously  been  granted  a  temporary 
exclusion  for  their  petitioned  waste.  As 
a  result  of  this  correction,  the  paragraph 
now  correctly  identifies  the  effective 
date  of  Light  Metals  Coloring 
Company's  petition  denial  as  May  13, 
1987,  and  the  effective  date  of  Lacks 
Industries  petition  as  November  13, 
1986.  This  notice  corrects  the  discussion 
presented  in  the  November  13, 1986  final 
rule. 


Dated:  Deceml>er  18. 1986. 


J.W.  McGraw, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

The  following  correction  is  made  to 
SW-FRL-3108-8,  the  Hazardous  Waste 
Management  System:  Identification  and 
Usting  of  Hazardous  Waste  final  rule 
published  in  the  Federal  Register  on 
November  13, 1986  (51  FR  41101).  The 
paragraph  entitled  "EFFECTIVE  DATE" 
should  be  corrected  to  read: 

EFFECTIVE  DATE:  For  the  three 
petitioners,  CMC,  Light  Metals  Coloring 
Co.,  Inc.,  and  Radford  Army 
Ammunition  Plant,  which  have 
temporary  exclusions,  the  effective  date 
of  this  decision  is  May  13, 1987;  for  the 
other  petitioners,  the  effective  date  is 
November  13. 1986. 

[FR  Doc.  86-28895  Filed  12-23-66:  8:45  am] 

BILUNQ  COOC  SS40-50-II 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  515 

(Docket  No.  86-15] 

Filing  of  Tariffs  by  Marine  Terminal 
Operators  Exculpatory  Provisions 

AGENCY:  Federal  Maritime  Commission. 

action:  Final  rule. 

« 

summary:  The  Federal  Maritime 
Commission  amends  its  rules  governing 
the  filing  of  terminal  tariffs  by  marine 
terminal  operators  to  prohibit  tariff 
provisions  that  exculpate  or  otherwise 
relieve  marine  terminal  operators  from 
liability  for  their  own  negligence,  or  that 
imposed  upon  others  the  obligation  to 
indemnify  or  hold  harmless  terminal 
operators  from  liability  for  their  own 
negligence. 
EFFMJIVE  date:  February  23, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission.  1100  L 
Street  NW..  Washington.  DC  20573.  (202) 
523-5740. 


8UPPUEMENTARY  INFORMATION:  By  the 

publication  of  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  on 
April  25. 1986  (51  FR  15655-56)  the 
Commission  gave  notice  of  its  intent  to 
prohibit  exculpatory  provisions  in  tariffs 
filed  by  marine  terminal  operators. 
Specifically,  the  proposed  rule  would 
add  a  new  section  to  the  Commission's 
regulations  governing  the  filing  of  tariffs 
by  marine  terminal  operators  contained 
in  Part  515,  CFR.  As  proposed  the  new 
S  515.7,  "Exculpatory  Tariff  Provisions." 
would  provide  as  follows: 

No  terminal  tariff  shall  contain  provisions 
that  exculpate  or  otherwise  relieve  marine 
terminal  operators  from  liability  for  their  own 
negligence,  or  that  impose  upon  others  the 
obligation  to  indemnify  or  hold-harmless  the 
terminals  from  liability  for  their  own 
negligence. 

The  Conmiission  also  requested 
comments  on  a  possible  exception  to  the 
general  prohibition.  The  exception 
would  allow  terminal  operators  and 
users  to  negotiate  an  arrangement 
whereby  the  user  may  voluntarily 
assume  liability  for  certain  operations  in 
exchange  for  operational  and  rate 
concessions  from  the  operator.  The 
proposed  form  of  the  exception  was 
stated  as  follows: 

Terminal  tariffs  may  contain  hold-harmless 
and  indemnification  provisions  for  specific 
risks  and  hazards  in  terminal  operations  that 
port  facility  users  have  agreed  to  assume 
from  the  terminal  operator  but  only  if  such 
provisions  plainly  indicate  that  such 
assumption  by  the  users  is  in  consideration 
for  the  terminal  operator's  specific 
concomitant  concessions  in  rates  or 
relinquishment  of  control  to  the  user  over  the 
operations  for  which  the  user  is  assuming 
liability  or  providing  indemnification. 

Comments  in  response  to  the  Notice 
were  filed  by  fifteen  parties  representing 
both  terminal  operators  *  and  users  * 


>  The  following  tenninal  opcraton  filed 
comments:  Board  of  Tnittee*  of  the  Galveston 
Wharves.  Galveston,  Texas:  Board  of  Port 
Commissioners,  City  of  Oakland.  California:  Port  of 
Houston  Authority  of  Harris  County.  Texas:  Lake 
Charles  Harbor  and  Terminal  District: 
Massachusetts  PoH  Authority:  Port  of  Seattle:  South 
Carolina  State  Ports  Authority:  and.  Global 
Terminal  and  Container  Service.  Inc. 

*  The  following  terminal  users  filed  comments: 
Hampton  Roads  Shipping  Association:  Hampton 
Roads  Maritime  Association:  West  Gulf  Maritime 
Association:  Crowley  Maritime  Corporation:  Master 
Contracting  Stevedore  Association  of  the  Pacific 
Coast  Inc.:  Association  of  Ship  Brokers  and  Agents 
(U.S.A.).  Inc.:  and.  Matson  Navigation  Company. 
Inc.  (for  itself  and  on  l>ehllf  of  its  terminal  operating 
subsidiary,  Matson  Terminals.  Inc.) 
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refiecting  »  ran^te  of  opioNn  on  Ike 
proposed  rule  and  possible  exception. 
Two  commentcfs.  HamptoB  Roeda 
Shipping  Association  and  Hampton 
Roads  Maritime  Association,  sopport 
the  proposal.  Crowley  Maritime 
Corpor»tiofi  and  Lake  Charles  Harbor 
and  Terminal  Dntrkt  endorse  the 
exception  lo  the  proposed  rule,  thereby 
presumably  also  supporting  the 
underlying  rule. 

Several  commenters  express  support 
for  the  rule  but  oppose  tSe  exception  »9 
published.  The  Board  of  Trustees  of  the 
Ciflvesfon  Wharves,  Galveston.  Texas 
reqnests  that  the  exception  inciude 
terminal  agreements  corttarning  liabrlrty 
insurance  reqwirements.  West  Girtf 
Marffrme  Assoctafion  and  the 
Association  of  Ship  Brokers  ft  Agents 
(USA],  Inc.  oppose  exceptions  of  arty 
kind.  The  Meister  Contracting  Stevedore 
Association  of  the  Pacific  Coast,  htc. 
also  opposes  any  exceptions,  and  wotrM 
extend  the  rule  to  apply  to  terminaf 
agreements  and  leases  and  specify  dw 
various  forms  of  exculpatory  provisioa& 
prohiljited  by  the  rule.  In  its  initial 
comments.  Matson  Navigation 
Company,  Inc./Matson  Terminals.  Inc. 
(Matson)  opposes  the  exception  as  it 
applies  to  terminal  tariffs  and  argues 
that  any  understanding  permitted  by  the 
exception  should  be  required  lo  be  filed 
as  an  agreemerrt.  Sabseqaently,  Matson 
filed  supplemental  comments  stating  it 
had  given  this  matter  "further 
consideration"  and  now  supports  the 
position  of  the  Master  Contracting 
Stevedore  AssocistioR  of  the  Pacific 
Coast,  Inc. 

Several  commenters  express 
dissatisfaction  with  the  rule  and 
exception  as  proposed  and  suggest 
revisions  or  clarifications.  The  Port  of 
Houston  Authority  of  Harris  County, 
Texas  argues  that  ports  need  protection 
from  nuisance  suits  and  that  the 
Commission  should:  (1)  Consider  a 
comparative  neghgence  nde:  (2)  allow 
terminal  operators  to  require  users  to 
obtain  liability  insurance;  and.  (3)  not 
require  a  formal  agreement  for  the 
exception  to  apply.  The  Port  of  Seattie 
agrees  and  further  points  out  that  the 
exception  overrides  any  need  for  the 
rule.  The  Board  of  Port  Commissioners, 
City  of  Oakland  and  the  South  Carolina 
State  Ports  Authority  urge  the 
Commission  to  clarify  the  proposed  rule 
to  specify  that  terminal  users  may  not 
use  the  regulation  to  exculpate 
themselves  froan  liability  for  which  they 
are  responsible. 

Global  Terminal  and  Container 
Services.  Inc.  (Gkabid)  opposes  the  rule 
as  it  applies  to  its  particular  terminal 


services.  Us  terminal  facikity  is  said  to 
be  a  "wheeled"  container  holding  yard, 
which  aU^edly  reruiers  it  a  "bailee"  of 
containers.  Gkibal  believes  that  under 
the  proposed  rule  it  could  be  held  liable 
for  damages  without  a  showing  of 
negligence  on  its  part.  Exculpatory 
clauses  which  would  limit  a  bailee's 
liability  to  cases  of  actual  negligence  are 
alleged  to  be  reasonable  and  lawful. 
Global  submits  that  the  published 
exception  is  insufficient  to  remedy  the 
srtwation. 

Massachusetts  Port  Authority  (MPA) 
opposes  any  regulation  in  this  area.  It 
argues  that  the  free  market  should 
dictate  port  tariff  practices. 
Alternatively,  MP.^  takes  the  position 
that  if  the  rule  is  adopted  then  the 
exception  should  also  be  adopted. 

Upon  review  of  the  comments,  the 
Commission  has  determined  lo 
promulgate  a  final  rule  in  this 
proceeding  prohibiting  exculpatory 
clauses  nt  terminal  tariffs  with  no 
exceptions  permftled.  The  discussion  in 
the  Notice  of  Proposed  Rulemaking, 
which  is  incorporated  here  by  reference, 
made  clear  that  the  prohibition  against 
any  form  of  exculpatory  provisions  in 
terminal  tariffs  is  one  that  has  been 
firmly  established  by  the  Commission  in 
its  decisions.  Nothing  presented  in  the 
comments  filed  in  this  proceeding 
prompts  the  Commission  to  alter  its 
position  on  such  provisions. 
Accordingly,  that  prosition  will  be 
codified  in  a  CommissioD  regulation. 

Specific  liability-shifting  agreements 
between  terminal  operators  and  users 
will  only  be  permitted,  if  at  all,  in 
marine  terminal  agreements  filed  with 
the  Commission  under  section  15  of  the 
1916  Act  or  section  5  of  the  1964  Act.  By 
separate  Notice  issued  this  date  in 
response  to  a  Petition  for  Rulemaking  by 
the  Master  Contracting  Stevedore 
Association  of  the  Pacific  Coast,  Inc.  the 
Commission  is  instituting  a  proceeding 
on  the  question  of  the  lawfulness  of 
exculpatory  clauses  in  terminal  leases 
and  agreements  and  whether  a  rule 
should  be  promulgated  addressing  such 
provisions.  Docket  No.  85-32, 
Exculpatory  Provisions  in  Marine 
Terminol  Agreements  and  Leases. 

As  was  noted  in  the  Notice  of 
Proposed  Rulmaking  in  this  proceeding, 
in  all  but  one  of  the  sereral  Commission 
cases  which  addressed  liability-shifting 
tariff  provisions,  those  provisions  were 
held  to  be  unlawful  under  section  17  erf 
the  Shipping  Act,  1916  (1916  Act),  46 
U.S.C.  app.  816,  and  section  10(d}  of  the 
Shipping  Act  of  1984  (1984  Act).  46 


U.S.C  spp.  170a(d).'  The  provisions 
were  found  to  have  been  unfairly 
imposed  by  the  terminal  operator 
through  the  exercise  of  greatly  superior 
bargaining  power  resulting  from  pabbc- 
utility-type  market  conditions  for 
terminal  facilities.  We  therefore  see 
little  valtdity  to  the  suggestion  advanced 
in  some  comments  tbal  "free  iruuket 
farces"  exist  and  should  govern  tbe 
promulgation  of  liability  provisioas  in 
terminal  tariffs. 

Similarly,  the  argument  that  tbe 
proposed  rule  would  somehow  alk>w 
terminal  users  to  exculpate  themselves 
fron  liabihcy  for  their  own  negligence  is 
unfounded.  There  is  no  indication  in  the 
language  of  tbe  rule  or  in  tbe  case  law 
giving  rise  to  tlw  rule  that  %would  lend 
any  support  to  this  argument 

We  also  find  unpersuasive  the 
contention  that  tbe  rule  somehow 
infringes  on  the  comparative  negligence 
doctrine  in  maritime  and  admiralty  law. 
Under  that  doclrine,  iiegligence  is 
measured  in  terms  of  percentage,  and 
any  damages  allowed  are  diminished  in 
proportion  to  the  anooont  of  negiigence 
attributable  to  the  person  for  whose 
injury  recovery  is  sought  Black  s  Law 
Dictionary  255  {5th  ed.  1979). 
Exculpatory  tariff  provisions  arc,  in  fact, 
an  attempt  to  override  the  traditional 
appbcation  of  the  comparative 
neghgence  doctrine  in  damage  suits 
resulting  from  terminal  acci(fents. 

Some  comments  argue,  however,  that 
there  is  nothing  unreasonable,  and 
hence  unlawful,  about  a  terminal 
operator  and  user  agreeing  upon  a 
liability-shifting  arrangement  after  an 
arms-length  n^otiation  over  tbe  terms 
and  conditions  for  the  use  of  such 
facilities.  In  support  of  this  argument, 
some  commenters  allege  that  actual 
industry  conditions  at  particular 
terminal  facilities  are  compatible  with 
the  so-called  "quid  pro  quo"  exception 
noted  in  the  Notice  of  Proposed 
Ruehnakh^. 

No  exception  to  the  general  rule 
prohibiting  exculpatory  clauses  in 
terminal  tariffs  is  being  adopted  or  will 
be  permitted.  The  reason  favoring  a 
"quid  pro  quo"  exception  is  that  if  there 
generally  exists  a  rough  equality  of 


•The  only  decision  m  which  the  Commission 
found  that  a  Kabihty-shating  tariff  provision  was 
justified  oa  the  basis  of  the  arrangement  between 
the  terminal  operator  and  the  user  is  West  Gulf 
Maritime  Association  v.  Port  of  Houston  Authority. 
22  F.M.C.  420.  453  (7900).  However,  it  is  important  to 
note  that,  in  that  case,  it  was  specifically  found  that 
the  liability-shifting  provision  was  "not  imposed  for 
the  purpose  of  escaping  liability  for  one's  own 
negligence. "  Id  Accordingly,  this  case  is  not  viewed 
as  involving  a  truly  exculpatory  tariff  provision. 


OL 
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bargaining  power  between  terminal 
users  and  operators  in  the  negotiation  of 
the  terms  and  conditions  of  the  use  of 
terminal  facilities,  reflected  in  terminal 
tariffs,  then  "users"  will  obtain  some 
significant  consideration  for  their 
assumption  of  the  port  authorities' 
potential  liability.  Theoretically,  the 
exception  would  impose  no  additional 
burdens  or  signiHcant  restricfions  on  the 
commercial  flexibility  of  the  parties;  it 
would  only  affect  terminal  tariffs  in 
situations  where  there  is  an  imbalance 
of  bargaining  power.  The  problem  is  that 
if  there  is.  in  fact,  a  general  absence  of 
equality  of  bargaining  power  between 
"users"  and  operators,  the  exception 
might  only  serve  to  foster  litigation  over 
whether  negotiations  over  the 
provisions  are  "bona  fide"  and  whether 
consideration  flowing  to  the  "user"  is 
adequate.  In  short,  if  general  equality  of 
bargaining  power  existed  between 
operators  and  "users,"  the  exception 
would  be  superfluous  and  unnecessary. 
Alternatively,  where  there  is  a  general 
inequality  of  bargaining  power,  as  we 
fmd  to  be  the  case  in  the  promulgation 
of  exculpatory  liability-shifting 
provisions  in  terminal  tari^s,  the 
exception  would  be  ineffective.  In  either 
event,  there  appears  to  be  no  basis  for 
providing  an  exception  to  the  general 
rule  prohibiting  exculpatory  provisions, 
at  least  insofar  as  terminal  tariffs  are 
concerned.* 

As  noted  above,  any  exception  to  a 
general  rule  prohibiting  exculpatory 
clauses  in  tariffs  would  most 
appropriately  be  permitted,  if  at  all. 
through  an  agreement  between  the 
parties  filed  pursuant  to  the  1916  or  1984 
Acts.  The  appropriate  vehicle  to 
consider  the  general  propriety  of  such 
exceptions  in  terminal  lease  agreements 
is  the  separate  rulemaking  proceeding 
which  the  Commission  is  concurrently 
instituting. 

Finally,  it  should  be  noted  that  the 
effective  date  of  this  final  rule  is  60  days 
after  its  publication  in  the  Federal 
Register,  rather  than  the  customary  30 
days.  This  extended  period  should  allow 
those  subject  to  the  final  rule's 
requirements  ample  time  to  conform 
their  tariffs  to  those  requirements. 

The  Commission  has  determined  that 
this  rule  is  not  a  "major  rule"  as  defined 
in  Executive  Order  12291.  dated 
February  17, 1981,  because  it  will  not 
result  in: 

(1)  An  armual  effect  on  the  economy 
of  $100  million  or  more; 


*  Exception  lo  the  rule,  although  luggetted  as  a 
poaaibilily  in  dicta  in  I.  Charles  Lucidi  v.  Stockton 
Port  District.  22  F  M.C.  Ztt  29  (ID  1979).  ha*  never 
been  rormally  accepted  by  the  Commiaaton. 


(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographical  region;  or 

(3]  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  in  domestic  or 
export  markets. 

The  Chairman  of  the  Federal  Maritime 
Commission  certifies  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  605(b].  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  or  small 
government  organizations. 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501-3502.  does  not  apply  to  this 
Notice  of  Final  Rulemaking  because  the 
amendments  to  Part  515  of  Title  46, 
Code  of  Federal  Regulations,  do  not 
impose  any  additional  reporting  or 
recordkeeping  requirements  or 
collection  of  information  from  members 
of  the  public  which  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  46  CFR  Part  515 

Freight,  Harbors,  Reporting  and 
recordkeeping  requirements. 
Warehouses. 

PART  515— {AMENDED] 

Therefore,  for  the  reasons  set  forth 
above.  Part  515  of  Title  46.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  to  Part  515  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  553:  46  U.S.C.  app.  816, 
820,  841a,  1709. 1714  and  1718. 

2.  A  new  S  515.7,  entitled 
"Exculpatory  Tariff  Provisions."  is 
added  to  read  as  follows: 

§515.7    Exculpatory  Tariff  Provtsions. 

No  terminal  tariff  shall  contain 
provisions  that  exculpate  or  otherwise 
relieve  marine  terminal  operators  from 
liability  for  their  own  negligence,  or  that 
impose  upon  others  the  obligation  to 
indemnify  or  hold-harmless  the 
terminals  from  liability  for  their  own 
negligence. 

By  the  Commission. 

)oMph  C.  Polking. 

Secretary. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

48  CFR  Parts  5242  and  5252 

Department  of  ttie  Navy  Federal 
Acquisition  Regulations;  Policy 
Concerning  Navy  Requests  for 
Refunds 

agency:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  policy  and  associated 
clause  concerning  refunds  for  overpriced 
spare  parts  and  items  of  support 
equipment.  This  revision  clarifies  the 
definition  of  intrinsic  value,  establishes 
a  time  limit  for  mandatory  refunds, 
establishes  conditions  under  which  a 
contractor  is  not  liable  for  a  refund,  and 
establishes  a  maximum  unit  price  for 
items  subject  to  the  clause. 

EFFECTIVE  DATE:  December  4, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Sidney  Tronic,  Office  of  the 
Assistant  Secretary  of  the  Navy 
(Shipbuilding  and  Logistics],  Contracts 
and  Business  Management  (CBM-BPC) 
Washington.  DC.  20360-5000,  Telephone 
(202)  692-3558/9. 

SUPPUMENTARY  INFORMATION: 

1.  Background 

As  published  on  June  3, 1986  at  51  FR 
19842-19843,  the  Navy  promulgated 
guidance  and  a  clause  effective  April  28. 
1986  which  provides  for  the  Navy  to  be 
entitled  to  mandatory  refunds  in  the 
event  that  the  price  paid  by  the  Navy  for 
a  spare  part  or  item  of  support 
equipment  exceeds  the  part's  or  item's 
intrinsic  value.  On  October  16. 1986  at 
51  FR  36828-36830.  the  Navy  published  a 
proposed  revision  to  its  policy  and 
clause,  and  invited  comments  by  17 
November  1986  on  the  proposed 
changes.  Comments  were  received  from 
eight  companies  and  two  industrial 
associations.  The  following  summarizes 
significant  comments,  suggestions,  and 
actions  taken  regarding  the  Navy's 
proposed 

revision  of  its  spares  refunds  policy  and 
clause. 

Policy  and  Clause  are  Unnecessary 

It  was  suggested  that  many  of  the 
spare  parts  pricing  problems  that 
prompted  the  Navy  to  issue  its  policy 
and  clause  have  now  been  corrected  by 
voluntary  industry  action  and  that  there 
is  no  need  for  a  mandatory  refunds 
clause.  The  Navy  recognizes  that  some 
companies  have  taken  constructive 
steps  to  deal  with  spare  parts  pricing 


problems,  but  believes  that  overpricing 
problems  may  continiie  and  that 
voluntary  refunds  are  inadequate  to 
protect  the  Navy's  interests. 

Navy  Should  Wait  For  DOD-wide  Policy 

It  was  suggested  that  a  DOD-wide 
policy  may  be  forthcoming  and  that  the 
Navy  should  suspend  its  mandatory 
refund  requirement  until  a  DOD-wide 
policy  is  issued.  Although  other  DOD 
activities  are  aware  of  its  initiative, 
there  has  been  no  effort  to  pursue  a 
DOD-wide  policy  on  refunds,  other  than 
a  case  at  the  DAR  Council  that 
permanently  lowers  the  level  required  to 
approve  a  voluntary  refund  and  also 
restates  DOD  policy  to  pursue 
contractual  remedies  before  non- 
contractual ones. 

Inconsistent  With  Concept  of  Fixed 
Pricing 

It  was  again  suggested  that  the  Navy's 
clause  is  contrary  to  the  concept  of  fixed 
pricing  in  that  it  allows  the  Government 
after  completion  of  negotiations  to 
reopen  the  contract  pricing  process.  The 
Navy  recognizes  industry's  concern  and. 
although  the  Navy  considers  this  a 
problem  inherent  in  any  mandatory 
refund  policy,  has  taken  steps  to 
eliminate  potential  uses  of  its  refunds 
policy  for  unintended  purposes.  The 
policy  has  been  revised  to  indicate  that 
it  is  not  intended  to  diminish  the 
responsibility  of  Navy  contracting 
personnel  to  properly  price  spares,  nor 
is  it  intended  to  serve  as  a  mechanism 
for  recovery  of  excess  profits.  In 
addition,  the  policy  and  the  clause  have 
been  revised  to  indicate  that,  for 
purposes  of  determining  the  Navy's 
entitlement  to  a  refund,  an  item's 
intrinsic  value  is  considered  as  of  the 
date  of  agreement  on  price. 

Replace  "Intrinsic  Value"  with 
"Reasonable  Value" 

It  was  suggested  that  for  consistency 
the  concept  of  intrinsic  value  should  be 
replaced  writh  the  concept  of  reasonable 
value,  since  the  objective  of  DOD 
pricing  policy  is  to  negotiate  fair  and 
reasonable  prices.  It  was  also  suggested 
that  the  definition  of  intrinsic  value 
should  be  revised  to  recognize  the 
quantity  ordered.  The  Navy  disagrees 
with  both  suggestions.  For  a  number  of 
reasons,  including  the  quantity  ordered 
and  the  nature  of  the  contractor's 
primary  business,  a  price  that  is 
considered  to  be  reasonable  in 
accordance  with  FAR  cost  principles  for 
a  particular  procurement  may  exceed 
what  a  person  would  normally  expect  to 
pay  for  the  item.  The  Navy's  use  of 
"intrinsic  value",  as  defined  in  the 


clause,  is  intended  to  insure  that  the 
Navy  is  fully  aware  if  it  pays  a  price 
that  is  considered  to  be  "reasonable"  in 
accordance  with  cost  principles  but  that 
significantly  exceeds  what  a  person 
normally  would  expect  to  pay  for  the 
item. 

Time  Limit  For  Refund  Requests  Is  Too 
Long 

Concern  was  expressed  that  a  four 
year  period  after  delivery  of  an  item 
was  too  long  for  the  Navy  to  be  able  to 
request  refunds.  The  Navy  has  reduced 
the  refund  period  to  two  years  after 
delivery  of  the  item. 

Return  of  Unusuable  Parts  Or  Items 

Concern  was  expressed  that  the 
Navy's  unilateral  right  to  return  an  item 
to  the  contractor  for  a  refund  of  the 
price  in  full  would  allow  the  Navy  to 
return  obsolete  or  otherwise  unusable 
parts.  The  Navy  understands  this 
concern  and  has  revised  the  clause  so 
thai  the  Navy  can  return  an  item  for  a 
full  refund  only  if  the  contractor  agrees. 

Definition  Of  Support  Equipment 

It  was  suggested  that  a  definition  of 
the  support  equipment  intended  to  be 
covered  by  the  clause  should  be 
provided.  Rather  than  define  "support 
equipment",  the  Navy  has  revised  the 
clause  to  make  it  inapplicable  to  items 
with  unit  prices  in  excess  of  $100,000  (or 
$25,000  in  some  instances).  It  is  felt  that 
this  change  satisfies  the  basic  concern 
that  prompted  the  suggestions  to  define 
"support  equipment". 

Contractor  Notification  That  Price 
Exceeds  Intrinsic  Value 

Concern  was  expressed  that  the 
proposed  new  paragraph  which 
provided  contractors  with  relief  from 
refund  liability  created  a  conflict 
between  the  contractor's  obligation  to 
perform  under  an  unpriced  order  and  the 
contractor's  obligation  to  perform  an 
intrinsic  value  analysis.  The  paragraph 
has  been  revised  in  three  ways:  (i)  It  is 
revised  to  require  timely  notice  from  the 
contractor,  (ii)  It  is  revised  such  that  the 
contractor's  obligation  to  deliver  an  item 
after  the  contractor  notifies  the 
contracting  officer  that  the  proposed 
price  will  exceed  intrinsic  value  is  not 
dependent  on  receiving  additional 
direction  from  the  contracting  officer, 
and  (iii)  It  is  revised  to  delete  language 
limiting  the  Government's  libility  for 
incurred  costs. 

Identification  Of  Alternative  Items  Or 
Sources 

Concern  was  expressed  about 
contractors  having  to  identify 


alternative  items  or  sources  in  the  event 
that  the  contractor  notified  the 
contracting  officer  that  the  price  the 
contractor  would  propose  would  exceed 
intrinsic  value.  The  Navy  did  not  intend 
to  force  a  contractor  to  perform  a 
detailed  analysis  of  potential  alternative 
items  or  sources.  Therefore,  the  clause 
has  been  revised  to  require  notification 
of  "known"  alternative  items  or  sources, 
"if  any". 

Exemption  For  Items  Covered  By  Cost 
Or  Pricing  Data 

It  was  suggested  that  the  clause 
should  not  apply  to  items  covered  by 
certified  cost  or  pricing  data,  or  for 
which  prices  were  established  after  a 
Government  cost  analysis.  The  Navy 
disagrees  because  cost  or  pricing  data  is 
used  to  establish  the  "reasonableness" 
of  an  item  and  not  necessarily  its 
"intrinsic  value"  (as  defined  in  the 
clause).  In  addition,  the  Navy  believes 
that  an  item  may  technically  be  covered 
by  certified  cost  or  pricing  data  when  it 
is  purchased  as  part  of  a  larger 
procurement,  and,  yet.  not  be  the  subject 
of  detailed  cost  or  pricing  data  specific 
to  it.  Nevertheless,  the  Navy  has  elected 
to  make  the  clause  inapplicable  to  items 
with  a  unit  price  in  excess  of  $100,000,  or 
in  excess  of  $25,000  if  the  contractor 
submitted,  and  certified  the  currency, 
accuracy,  and  completeness  of.  cost  or 
pricing  data  applicable  to  the  the  item. 

2.  Statutory  and  Regulatory 
Requirements 

This  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  and  therefore  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  is  not  applicable.  The  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
does  not  apply  to  this  rule  because  it 
does  not  impose  any  additional 
reporting  requirements  on  the  public. 

List  of  Subjects  in  48  CFR  Parts  5242  and 
5252 

Government  procurement 

Adoption  of  Amendments 

For  the  reasons  set  out  in  the 
preamble.  Parts  5242  and  5252  of  Title 
48,  Code  of  Federal  Regulations,  are 
amended  as  follows. 

1.  Part  5242  is  revised  to  read  as  follows: 

PART  5242— CONTRACT 
ADMINISTRATION 

Aulborily:  5  U.S.C.  301, 10  U.S.C  2202. 
DOD  Directive  5000.35 
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Subiect  5242.90— ItefuMte 
Requiremants  (Spares  and  Support 
Equipment) 

5242.9000    Requests  fw  refunds. 

(a)  Policy.  (l)This  subpart  establishes 
uniform  poKcy  and  procedures  an 
reqaeating  refunds  for  spare  parts  or 
items  of  support  equipment.  This  poKcy 
is  not  intended  to  diminish  the 
responsibility  of  Navy  contracting 
personnel  to  properly  price  spare  parts 
and  items  of  support  equipment.  Further, 
it  is  not  intended  to  serve  as  a 
mechanism  for  the  recovery  of  excess 
proHts. 

(2)  In  accordance  with  the  guidance 
set  forth  in  paragraph  (c)  below, 
contracting  activities  shall  request  a 
refund  whenever  the  contract  price  of 
any  spare  part  or  item  of  support 
equipment  signiHcantly  exceeds  the 
item's  intrinsic  value  as  defined  in  the 
clause  at  5252.242-9000.  Refunds  shall 
be  requested  only  for  the  difference 
between  the  intrinsic  value  of  the  item 
at  the  time  an  agreement  on  price  was 
reached  and  the  contract  price.  Refunds 
will  not  be  requested  to  recoup  the 
amount  of  cost  decreases  that  oecnr 
over  time  due  to  productivity  gains 
(beyond  economic  quantity 
considerations)  or  changes  in  market 
conditions. 

(b)  Examples.  The  following  are 
examples  of  circumstances  which  may 
establish  a  iMsis  for  a  refund  request  or 
pricing  adjustment: 

(1)  A  technical  or  engineering  analysis 
results  in  a  determination  that  the 
intrinsic  value  is  significantly  lower 
than  the  historical  price. 

(2)  The  price  paid  for  an  item  bought 
competitively  in  similar  quantity  and 
circumstances  (e.g..  urgency,  delivery 
terms)  is  significantly  less  than  the 
former  sole  source  price. 

(3)  FVices  paid  to  the  manufacturer  of 
an  item  indicate  the  amount  previously 
charged  by  the  prime  contractor  for  the 
item  significantly  exceeded  the  intrinsic 
value  of  the  prime  contractor's  efforts  in 
providing  the  item. 

(c)  Solicitation  provisions.  The 
contracting  officer  shall  insert  the  clause 
at  5252.242-9000  in  solicitations.  Basic 
Ordering  Agreements,  and  contracts  (as 
defined  in  FAR  2.101)  which  contain  or 
may  contain  requirements  for  spare 
parts  or  items  of  support  equipment, 
except  those  contracts  awarded  as  a 
result  of  competitive  small  purchase 
procedures  and  orders  under  federal 
supply  schedules.  If  added  to  existing 
contracts,  the  clause  will  not  apply  to 
items  or  components  ordered  by  the 
Government  prior  to  the  date  of 
incorporation  of  the  clause  into  the 
contract.  Heads  of  Contracting 


Activities  (HCAs)  are  delegated  without 
power  of  redelegation.  authority  to 
esUbiish  monetary  thresholds  below 
which  refunds  will  not  be  requested. 

2.  Part  5252  is  revised  to  read  as  follows: 

PART  5252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Authority:  5  U.S.C.  301.  W  U.S.C.  2302. 
DOD  Directive  SOOaSS 

Subpart  5252.2— Taxts  of  Prowiaiona 
and  C4auaas 

5252.242-9000    Refunds. 

As  prescribed  in  5242.9000  insert  the 
following  clause: 

Refunds  (Sp«ra«  and  SMpport  Eqntpmenl) 
(Decl^ 

(a)  In  the  event  that  the  price  of  a  spare 
part  or  item  of  support  eqarpment  delivered 
under  this  contract  signincantly  exceeds  its 
intrinsic  value,  the  contractor  agrees  to 
refund  the  difference.  Refunds  will  only  be 
made  for  the  difference  between  the  intrinsic 
value  of  the  item  at  the  time  an  agreement  on 
price  wtm  reached  and  the  contract  price. 
Refunds  will  not  be  made  to  recoup  the 
amount  of  cost  decreases  that  occur  over 
time  due  to  productivity  gains  (beyond 
economic  purchase  quantity  considerations] 
or  changes  in  market  conditions. 

(b)  For  purposes  of  this  clause,  the  intrinsic 
value  of  an  item  is  defined  as  foliows: 

(1)  If  the  item  is  one  which  is  sold,  or  is 
substantially  similar  or  functionally 
equivalant  to  one  that  is  sold  in  substantial 
quantities  to  the  general  public,  intrinsic 
value  is  the  established  catalog  or  market 
price,  plus  the  value  of  any  unique 
requirements,  including  delivery  terms, 
inspection,  packaging,  or  labeling. 

(2)  If  there  is  no  comparable  item  sold  in 
substantial  quantities  to  the  general  public, 
intrinsic  value  is  defined  as  the  price  an 
individual  would  expect  to  pay  for  the  item 
based  upon  an  economic  quantity  as  defined 
in  FAR  52.207-4.  plus  the  value  of  any  uniqiie 
requirements,  including  delivery  terms 
inspection,  packaging,  or  labeling. 

(c)  At  any  time  up  to  two  years  after 
delivery  of  a  space  part  or  item  of  support 
equipment,  the  contracting  officer  may  notify 
the  contractor  that  based  on  all  information 
available  at  the  time  of  the  notice,  the  price 
of  the  part  or  item  apparently  exceeds  its 
intrinsic  value. 

(d)  If  notified  in  accordance  with  paragraph 
(c)  above,  the  contractor  agrees  to  enter  into 
good  faith  negotiations  with  the  Government 
to  determine  if.  and  in  what  amount,  the 
Government  is  entitled  to  a  refund. 

(e)  If  agreement  pursuant  to  paragraph  (d) 
above  cannot  be  reached,  and  the  Navy's 
return  of  the  new  or  unused  item  to  the 
contractor  is  practical,  the  Navy.  sub)ect  to 
the  contractor's  agreement,  may  elect  to 
return  the  item  to  the  contractor.  Upon  return 
of  the  item  lo  its  original  point  of  government 
acceptance,  the  contractor  shall  refund  in  full 
the  price  paid.  If  no  agreement  pursuant  to 


paragraph  (d)  above  ia  reached,  sod  return  of 
the  item  by  the  Navy  is  impractical,  the 
contracting  officer  may.  with  the  approval  of 
the  Head  of  the  Contracting  Activity,  issue  a 
contracting  officer's  final  decision  on  the 
matter,  subject  to  contractor  appeal  as 
provided  in  the  Disputes  clause. 

(f)  The  contractor  will  make  refunds,  as 
required  under  this  clause,  in  accordance 
with  instructions  from  the  contracting  officer 

(g)  The  contractor  shall  not  t)e  liable  for  a 
refund  if  the  contractor  advised  the 
contracting  officer  in  a  timely  manner  that 
the  price  it  would  propose  for  a  spare  part  or 
item  of  support  equipment  exceeded  its 
intrinsic  value,  and  with  suck  advice, 
specified  the  estimated  proposed  price,  the 
estimated  intrinsic  value,  and  known 
alternative  sources  or  items,  if  any.  that  can 
meet  the  requirement. 

(h)  This  clause  does  not  apply  to  any  spare 
parts  or  items  of  support  equipment  whose 
price  is  determined  through  adequate  price 
competition.  This  clause  also  does  not  apply 
to  any  spare  part  or  item  of  support 
equipment  with  a  unit  price  in  excess  of 
$100,000:  or  in  excess  of  S25.0Q0  kf  the 
contractor  submitted,  and  certified  the 
currency,  accuracy  and  completeness  of,  cost 
or  pricing  data  applicable  to  the  item. 

(End  of  Clause) 

December  17, 1988.     • 
Harold  L.  SloUer.  Jr.. 
CDR.  JAGC.  US.  Navy.  Fedeta I  Register 
Liaison  Officer. 
(FR  Doc  86-28863  Filed  12-23-86:  8:45  am| 
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DEPARTMBfT  Of  TRANSPORTATION 

Resaarch  and  Spadal  Programa 
Adminiatratlon 

49  CFR  Parta  171  and  172 

(Docket  HII-145F.  AmdL  Nos.  171-90. 172- 
108) 

Hazardoua  Subatancea;  Doiay  of 
Effactiva  Data 

AOCMCV:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACnOfT  Final  rule;  delay  of  effective 
date. 


IV:  This  document  changes  the 
effective  date  for  compliance  with  the 
final  rule  issued  under  Docket  HM-145F. 
Amendment  Numbers  171-90  and  172- 
108.  entitled  Hazardous  Substances, 
which  was  published  in  the  Federal 
Register  on  Friday.  November  21. 1966 
(51  FR  42174),  by  delaying  iU  effective 
date  to  afford  shippers  sufTident  time  to 
comply  with  the  rule  and  to  permit 
continued  use.  for  a  limited  period  of 
time,  of  preprinted  shipping  paper 
descriptions  and  package  markings 
which  would  otherwise  be  rendered 
obsolete  by  the  flnal  rule.  The  effect  of 
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this  action  is  to  relieve  shippers  of  some 
of  the  costs  associated  with  complying 
with  new  requirements  for  hazardous 
substances. 

EFFECTIVE  DATE:  July  1. 1987.  except  as 
follows:  Any  material  which  is  subject 
to  the  Hazardous  Materials  Regulations 
as  a  hazardous  substance  under  the 
regulations  in  effect  on  December  31. 
1988,  for  which  the  reportable  quantity 
was  not  changed  by  Amendment  No. 
172-108.  may  be  offered  for 
transportation  and  transported  in 
accordance  with  the  regulations  in  effect 
on  December  31. 1986.  until  January  1. 
1988.  However,  immediate  compliance 
with  Amendment  Nos.  171-90  and  172- 
108  is  authorized. 

The  provisions  of  49  CFR  172.101(j)  do 
not  apply  to  Amendment  No.  172-108. 
FOH  FURTHER  MFORMA-nON  CONTACT: 
Lee  Jackson  (202)  366-4488  or  George 
Cushmac  (202)  366-4545,  Office  of 
Hazardous  Materials  Transportation. 
RSPA,  Washington.  DC  20590.  Questions 
about  hazardous  substance  designations 
or  reportable  quantities  should  be 
directed  to  the  Environmental  ftotection 
Agency  (EPA).  Call  the  RCRA/ 
Superfund  hotline  at  (800)  424-9346  or, 
in  Washington.  DC  (202)  382-3000. 
SUPflfMENTARY  INFORMATION:  On 
November  17. 1986.  RSPA  issued  a  final 
rule  amending  the  Hazardous  Materials 
Regulations  (HMR)  to  incorporate  into 
the  HMR.  as  hazardous  materials,  all 
substances  designated  as  hazardous 
substances  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  This  action  was  necessary  to 
comply  with  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  In  the  final  rule,  hazardous 
substances  and  their  reportable 
quantities  (RQs)  were  listed  in  an 
Appendix  to  §  172.101.  In  addition,  the 
final  rule  contained  amendments  making 
the  HMR  applicable  to  these  hazardous 
substances.  The  effective  date  in  the 
rule  was  January  1. 1987. 

At  the  time  of  the  adoption  of  the  final 
rule,  there  were  approximately  300 
hazardous  substances  with  their 
reportable  quantities,  designated  by 
EPA  in  1978  pursuant  to  section  311  of 
the  Federal  Water  Pollution  Control  Act 
(FWPCA),  which  were  placed  in  the 
HMR  in  1980.  Under  CERCLA. 
additional  hazardous  substances  and 
reportable  quantities  were  designated, 
and  the  original  substances  that  were 
designated  under  the  FWPCA  were 
retained,  but  some  of  their  reportable 
quantities  were  changed. 

The  final  rule  changes  the 
requirements  for  designating  hazardous 
substances  on  shipping  papers  and  for 


package  markings  for  the  original 
hazardous  substances  (those  designated 
under  the  FWPCA).  as  well  as  for 
hazardous  substances  more  recently 
designated  under  CERCLA,  The  final 
rule  under  Docket  HM-145F  allows, 
under  the  provisions  of  S  172.101(j).  the 
continued  use  of  shipping  papers 
prepared,  and  packages  marked,  under 
existing  requirements  in  the  HMR  (i.e.. 
for  the  original  FWCPA  hazardous 
substances)  for  up  to  one  year  provided 
that  the  RQ  designation  had  not 
changed  (see  discussion  at  51  FR  42175). 

The  RQs  for  several  widely  used 
chemicals,  which  were  hazardous 
substances  under  the  FWPCA.  have 
been  adjusted  (changed)  by  EPA  under 
section  102  of  CERCLA.  For  example, 
the  RQ  for  calcium  hypochlorite  has 
been  lowered  fit)m  100  pounds  to  10 
pounds.  Other  chemicals  which  were 
not  designated  hazardous  substances 
under  the  FWPCA  are  designated 
hazardous  substances  under  CERCLA 
and  would  otherwise  be  subject  to  the 
new  requirements  after  January  1, 1987. 
However.  RSPA  has  learned  that  many 
thousands  of  packages  of  chemicals, 
whose  RQ's  were  changed,  or  which 
were  not  designated  hazardous 
substances,  have  been  prepared, 
overpacked,  and  palletized.  To  require 
compliance  with  the  new  requirements 
by  January  1, 1987.  would  require  that 
these  overpacked  units  be  broken  down 
and  the  individual  boxes  be  marked  and 
re-overpacked.  RSPA  believes  that  this 
burden  is  unreasonable  and  is  extending 
until  July  1. 1987.  the  effective  date  of 
the  final  rule  adopted  under  Docket 
HM-145F  for  hazardous  substances 
whose  RQ's  have  changed  or  which  are 
newly  designated.  However,  shipping 
descriptions  for  hazardous  substances 
whose  RQ's  were  not  changed  and 
which  conform  to  the  regulations  in 
effect  on  December  31. 1986,  may  be 
used  until  January  1. 1988, 

These  provisions  allow  shippers  to 
use  up  existing  stocks  of  preprinted 
shipping  papers  and  package  markings 
which  would  otherwise  be  rendered 
obsolete.  If  RSPA  were  to  provide  relief 
only  from  shipping  papers  and  package 
marking  requirements,  similar  to  that 
provided  under  9  172,101(j),  then 
carriers  would  be  faced  with  the 
possibility  of  being  offered  materials 
which  are  regulated  as  hazardous 
substances  without  their  being  identified 
as  such.  For  this  reason.  RSPA  believes 
it  necessary  to  provide  temporary  relief 
from  all  provisions  of  the  final  rule  that 
pose  a  new  burden.  It  should  be  noted 
that  the  effective  date  permits 
immediate  compliance  with  the  final 
rule  even  though  not  required  until  the 
dates  specified. 


Administrative  Nodces 

1.  The  relief  adopted  herein  is 
applicable  to  regulations  mandated  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (Pub.  L.  99- 
499,  October  17, 1986).  Because  those 
regulations  were  to  be  adopted  within  30 
days  of  enactment.  I  find  under  5  U.S.C. 
553.  that  notice  and  public  procedure  on 
the  rule  and  the  delay  in  effective  date 
are  contrary  to  the  public  interest.  In 
addition,  due  to  the  limited  time 
available  to  prepare  the  final  rule  and 
this  delay  hi  effective  date,  no 
determinations  have  been  made  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601,  et  seq.). 

2.  Under  the  terms  of  "DOI  Regulatory 
Policies  and  Procedures"  (44  FR  11034. 
February  26. 1979).  I  have  determined 
that  the  rulemaking  was  an  emergency 
rulemaking  because  it  was  governed  by 
a  short-term  statutory  deadline, 
therefore,  no  determination  is  made  as 
to  whether  it  is  "significant". 

3. 1  certify  that  neither  this  rulemaking 
nor  the  delay  in  effective  date  requires 
an  environmental  impact  statement 
under  the  National  Environmental  Policy 
Act  (49  U.S.C.  4321.  etseq. 

Although  the  provisions  of  Pub.  L.  99- 
499  provide  insufficient  time  for  RSPA  to 
perform  required  analyses  and  make 
required  findings  under  the  statutory, 
regulatory,  and  executive  authorities 
noted  above,  the  agency  is  aware  that  a 
rulemaking  of  such  broad  and 
immediate  applicability  may  produce 
significant  impacts  on  industry 
segments,  a  substantial  number  of  which 
may  be  small  enterprises.  In  order  to 
comply  with  the  mandate  of  Pub.  L.  9»- 
499,  RSPA  has  chosen  a  regulatory 
approach  which  both  complies  with  the 
purpose  of  the  Congress  and  presents 
the  least  possible  disruption  to  the 
regulatory  scheme  of  the  HMR. 

Because  RSPA's  role  in  regulating 
hazardous  substances  is  directly  tied  to 
EPA's  ongoing  hazardous  substances 
responsibility,  primarily  through  that 
agency's  determination  of  reportable 
quantities,  there  will  be  a  mechanism  for 
RSPA's  oversight  of  the  transportation 
impacts  of  these  amendments  as  the 
agency  conducts  rulemaking  to  provide 
concordance  with  EPA  requirements.  As 
the  need  for  adjustments  to  these 
amendments  is  demonstrated.  RSPA  will 
modify  the  requirements  to  the  extent 
consistent  with  the  intent  of  Congress 
expressed  in  Pub.  L.  99-499, 

A  number  of  errors  in  the  List  of 
Hazardous  Substances  and  Reportable 
Quantities  have  been  brought  to  RSPA's 
attention.  RSPA  is  preparing  a 
correction  document  on  the  final  rule 


4§674    Federai  Regi»ter  /  Vol.  51.  Na  247  /  Wednesday.  December  24.  1986  /  Rules  and  Regtrfatioira 


which  will  correct  errors  in  the  List  and 
in  the  regulatory  language  of  the  rule.  It 
is  planned  for  puMicatroTi  before  the  end 
of  lanuary,  1967 

Issued  in  Wjuhinglon.  DC  oo  December  19. 
1986  under  auftiority  delegated  in  49  CFR 
1.53. 

M.  Cynthia  Dou^sa, 

Administrator.  Research  and  Special 

Programs.  Administration. 
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49  CFR  Part  173 

IDockat  No.  HM-1C6V;  Amdl  No.  t73-19«} 

Haxardou*  Materials:  Urankim 
Hexafkioride:  Petitions  for 
Reconsideration;  Netica  of  Public 
Meeting 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTKMC  Revision  to  the  final  rule 
(Amendment  No.  173-198). 

SUMMAAV:  This  document  revises  the 
final  rule  published  on  November  18. 

1986.  in  the  Federal  Register  (51  FR 
41631)  under  Docket  HM-166V, 
Amendment  Nos.  172-107  and  173-196. 
regarding  the  transportation  of  uranium 
hexafluoride  (UF«)  to  permit  the 
continued  use  of  all  packagings  for  UF« 
until  June  30. 1987  after  which  bme  UF« 
packaging  must  meet  the  design, 
fabrication  and  marking  requirements 
specified  in  American  National 
Standards  Institute  (ANSI)  Standard 
N14.1-1982  or  an  earlier  edition  thereof. 
Also.  RSPA  is  announcing  a  public 
meeting  and  soliciting  comments  on  the 
standards  applicable  to.  and  the  use  of. 
packaging  that  do  not  meet  these  ANSI 
standards,  the  effect  of  requiring  these 
packagings  to  meet  these  ANSI 
standards  or  other  restrictions,  and 
information  on  standards  to  which  these 
packagings  may  have  been 
manufactured.  This  action  is  in  response 
to  petitions  for  reconsideration  which 
have  been  received  by  RSPA  and  is 
necessary  to  avoid  a  potential 
disruption  in  defense  and  civilian 
nuclear  activities  that  would  be  caused 
by  immediate  implementation  of  the 
packaging  standards  promulgated  under 
Docket  166V  for  all  UF,  shipments. 
DATES:  The  efffective  date  is  {anuary  1, 

1987.  The  public  meeting  will  be  held  on 
March  2, 1987.  beginning  at  9:00  a.m. 
Comments  for  use  at  the  public  meeting 
should  be  received  by  February  15. 1987. 
AOORESSCS:  The  public  meeting  will  be 
held  at  the  U.S.  Department  of 
Transportation.  Nassif  Buildir^,  Room 
223a  400  Seventh  Street  SW.. 


Washington.  DC.  Address  comments  to 
Dockets  Branch,  Office  of  Hazardous 
Materials  Transportation  (DH^4-63). 
U.S.  Department  of  Transportation, 
Washington.  DC  20590.  Comments 
shoukl  identify  the  docket  and  be 
submitted  in  five  copies.  The  Dockets 
Branch  is  located  in  Room  8426  of  the 
Nassif  Building,  400  Seventh  Street  SW.. 
Washington,  DC  Office  hours  are  8:30 
a  jn.  to  S.'OO  p.m..  Monday  through 
Friday. 

FOR  FURTMER  INFORMATION  CONTACT: 
Michael  E.  Wangler.  Technical  Division, 
Office  of  Hazardous  Materials 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590,  (202)  386-4545. 
SUPPtEMENTARY  INFORMATION:  On 
November  18. 1988,  RSPA  published  a 
final  rule  under  Docket  HM-166V. 
Amendment  No*  172-107  and  173-198. 
in  the  Federal  Register  (51  FR  41632}. 
which  adopted  standards  for  the  design, 
fabrication,  inspection,  testing  and 
marking  of  packagings  used  for  the 
transport  of  UF«.  The  final  rule  followed 
a  notice  of  proposed  rulemaking  (NPRM) 
under  Docket  HM-168V,  which  was 
published  on  April  11, 1986  (51  FR 
12529).  Since  the  publication  of  the  final 
rule,  RSPA  has  received  5  petitions  for 
reconsideration  in  accordance  with  the 
provisions  of  49  CFR  106.35.  The 
petitioners  requested  reconsideration  of 
the  apphcation  of  packaging  standards 
and  extension  of  the  effective  date  of 
the  final  rule.  This  document  modifies  a 
requirement  addressing  design  and 
fabrication  of  packaging  used  for  the 
transport  of  UF,  (5  173.420(a](2)). 
Packaging  not  manufactured  in 
accordance  with  ANSI  Standard  N14.1- 
1982  or  an  earlier  edition  of  this 
standard  may  not  be  used  after  June  30, 
1987.  All  other  provisions  of  the  final 
rule  will  remain  unchanged. 

Two  petitioners  have  indicated  that 
approximately  50.000  cylinders  are 
currently  being  used  as  packaging  for 
the  transport  of  UF*.  Most  of  these 
cylinders  were  manufactured  before  the 
publication  of  ANSI  Standard  N14  1- 
1982.  Most  of  these  cylinders  are  owned 
by  the  U.S.  Department  of  Energy 
(USDOE),  whose  uranium  enrichment 
program  provides  UF«  for  national 
defense  programs  as  well  as  the 
domestic  and  foreign  nuclear  power 
industry.  RSPA  acknowledged  in  the 
final  rule  that  some  cylinders, 
manufactured  before  1962,  would  not 
meet  the  new  requirement.  RSPA 
proposed  to  permit  continued  use  of  the 
cylinders  through  exemptions  granted 
under  the  provisions  of  Part  107  of  the 
Hazardous  Materials  Regulabons 
(HMR).  However,  all  petitioners  have 
noted  that  the  time  period  between  the 


publication  date  and  the  effiective  date 
of  the  fmal  rule  is  too  short  to  obtain 
exemptions.  RSPA  agrees  with  the 
petitioners.  A  delay  in  the 
implementation  of  the  requirement  for 
design  and  fabrication  of  al)  UF« 
packaging  is  fustifted. 

Although  RSPA  acknowledged  in  the 
final  rule  that  some  packagings  may  not 
conform  to  the  packaging  requirements 
and,  therefore,  could  be  continued  in  use 
only  under  the  terms  of  exemptions. 
RSPA  believed  that  the  number  would 
be  small  and  promulgation  of  the  design 
and  fabrication  requirement  covering  all 
other  cylinders  would  enhance  safety. 
RSPA  had  received  comments  on  the 
NPRM  addressing  the  potential  impact 
on  existing  cylinders,  but  RSPA  was  aot 
aware  of  the  degree  of  impact  Based 
upon  the  new  information  submitted  by 
the  petitioners  for  reconsideration. 
RSPA  now  believes  that  i  173.420(aK2) 
of  the  final  rule  covld  have  on  adverse 
effect  on  the  entire  industry  and  requires 
further  consideration  before  its 
implementation.  RSPA  also  believes  that 
the  transport  of  UF*  cylinders  is  a  matter 
of  such  general  applicability  and  fixture 
effect  that  it  should  be  addressed  by 
means  of  the  rulemaking  process  rattier 
than  the  exemption  process.  In  addition, 
upon  reexamination  of  packaging 
standards,  RSPA  bebeves  that 
packagings  manufactured  in  accordance 
with  ANSI  Standard  14.1-1971  are 
acceptable  for  transportation  UF*. 

To  facilitate  RSPA  revaluation  of  the 
requirements  of  UF*  cylinders  not 
manufactured  in  accordance  with  ANSI 
Standard  14.1-1982  or  an  earlier  edition 
of  the  standard,  the  public  is  invited  to 
submit  informahon  regarding  (1)  the 
effects  of  the  requirement  that  all 
packagings  be  designed  and  fabricated 
in  accordance  with  ANSI  standards, 
including  the  technical  and  economic 
impacts  of  implementing  the 
requirements;  (2)  the  effect  of  permitting 
continued  use  of  existing  cylinders  that 
do  not  conform  to  ANSI  standards 
(grandfathering)  and  any  restrictions  ot 
conditions  that  should  be  placed  on 
their  continued  use;  (3)  all  of  the 
standards  to  which  existing  cylinders 
have  been  manufactiured;  and  (4)  any 
other  relevant  information  regarding 
design  and  fabrication  of  non-ANSI 
packagings.  Comments  should  be 
submitted  to  RSPA  by  February  15. 1987. 
Additionally,  RSPA  will  hold  a  public 
meeting  on  March  2, 1987,  beginning  at  9 
a.m.  at  the  U.S.  Department  of 
Transportation  (Room  2230  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC)  to  explore  more  fully 
the  information  submitted  by  the  public. 
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In  consideratioB  o£  ^km  iactora 
discussed  above,  the  RSPA.  is  revising 
Amendment  173-198  in  the  following 
manner  After  fune  30, 1987,  packagings 
used  for  transport  of  UF«  muet  be 
designed.,  fabricated,  and  marked  in 
accordance  with  ANSI  Standard  N14.1- 
1982.  or  a  previous  edition  thereof, 

Adminstrative  Notices 

The  RSPA  has  determmed  that  the 
rukmaking  aad  this  amendment  (1)  are 
not  "nwjor"  under  Elxecutiwe  Order  1291; 
(2)  are  not  "siguficant"  under  DOT's 
regulatory  policies  and  precedorcs  ^ 
FR  11034);  (3)  will  not  affect  act-for- 
profit  enterprises,  or  small  govemmentai 
jurisdictions;  and  {4)  do  not  require  an 
environmental  impact  statement  under 
the  Natiaaal  EavironiDental  Fefejr  Act 
(40  U.S.C  4321  et  sef.).  A  regalatory 
evsUiation  is  available  for  review  in  tfie 
docket.  Based  on  Kmited  information 
concerning  the  size  and  nature  of 
•jntities  likely  affected.  I  certify  that  the 
regulation  and  this  amendment  will  not 
have  a  significant  economic  impact  en  a 
substantial  number  of  smeH  entities 
under  the  criteria  of  the  Regvfatory 
FlexibiHty  Act. 

List  of  Subiacts  i»  40  CFR  Part  ITS 

Hazardous  materials  transportation, 
Packaging,  Radioactive  materials.  In 
consideration  of  the  foregoing.  46  CFR 
Part  173  is  amended  as  fc^ows: 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKA€HNC» 

1.  The  authority  citation  fior  49  CFR 
Part  173  continues  to  K»d  m  fbttows: 

Authority:  49  U.S.C.  1803. 1804. 1805, 1806; 
49  CFR  1.53(e).  unless- otherwise  noted. 

2.  i  173.42Q(a)(2)  is  revised  to  read  as 
follows: 

S17a.420    Uranh—  haKiBuoilUs  (llss«a 
and  law  spasHleactMty). 

(2)  After  Jtme  3I>,  1S87,  packagings 
must  be  designed,  fabricated,  and 
marked  in  accordance  with  American 
National  Standard  N14.t-1982.  or  a 
prevfons  edition  thereof 

tssued  in  WashingfoB,  DC.  on  Decembei  IS, 
1986  undei  authority  delegated  in  49  CFR  Part 
1. 

M.  Cyotkia  DookIam. 

Administrator,  Research  andSpteiat ,. .^ 

Programs  Adntiairtratioa. 
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INTERSTATE  COMMERCE 
COMMISSION 

4«  CFR  Part  103» 

(Ex  Parte  No.  944  Sub4l».  20) 

Exemptton  From  Regulation  Storafe 
Leases 

AGENCY:  Interstate  Commerce 
Commissfon. 

ACTION:  Notice  affinal  rales 
(exempfronj. 

SUMMARY:  The  CommissTon  is  adopting 
final  rates  exempting  the  leasing  of 
railroad  equipment  for  non- 
transportation  storage  purposes  from  the 
provisions  of  49  U.S.C.  Subtitle  fV, 
except  far  the  car  shortage  and  traffic 
emergency  situations  specified  at  49 
U.S.C.  11123.  The  exemption  will  enable 
railroads  to  make  more  efficient  use  of 
their  rail  assets  and  iwnoYe  potential 
interpretwe  confBcts  in  existing  case 
law.  ft  %vill  not  have  an  adverse  effect 
on  any  of  the  goals  of  the  rail 
transportation  poKcy  of  49  U.S.C. 
lOlOla.  A  new  S  1039.20  of  Title  49  of 
the  Code  of  Federal  Regulafions  is 
added. 

EFFECTIVE  DATE:  These  rules  will  be 
effective  on  January  23, 1987. 

FOR  FUBTMER  MFOMIATtON  CWITACr. 

Joseph  H.  Dettmar,  (202)  275-7245. 


SUFPUMCMPMIY  NiTDmsAiiUNt  Proposed 
rules  in  this  proceeding  were  published 
at  51  FR  7964,  March  7, 1986.  Additional 
information  is  ctnrtaned  in  the 
Commission's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  222a  Interstate 
Commerce  Commrawsion  Bmkiing, 
Washington.  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (600) 
424-^403. 

This  deciskxi  will  not  stgniAcantly 
affect  either  the  qaahty  of  the  human 
environnent  or  energy  conservation.  We 
certify  that  tids  decision  will  not  have  a 
significant  eoDnomic  efiect  oa  a 
substantial  number  of  nnall  entities. 

List  of  Subjects  in  49  CFR  1039 
PART  1039-{AMENDE1>} 

Railroads. 

Title  49  of  the  CFR  is  amended  as 
fellows: 

1.  The  authorfty  citation  for  49  CFR 
Part  1839  continues  to  read  as  foflows: 

._   Authsri^.  49  VSJC  10321, 1050S.  10708. 
107U,  10762.  and  11106;  5  U.S.C  553. 

2.  A  new  1 1036.20  is  added  to  read  as 
follows: 


S10M.2* 

Storage  leases  for  aH  equipment  for  aO 
carrriers  are  exempt  ftrnn  the  provisions 
of  49  U.S.C.  Subtitle  TV  except  for  49 
U.S.C.  11123.  Nothing  in  this  exemption 
should  be  construed  to  affiect  our 
jurisdiction  under  section  10505  or  our 
ability  to  enforce  this  decision  or  any 
subsequent  decision  made  under 
authority  of  this  exemption  section.  This 
exemption  shall  remain  in  effect,  unless 
modified  or  revoked  by  a  subsev^oent 
decision  of  this  Commission. 

Decided  December  8. 1988. 

By  tfse  Comraisaion.  Chaiman  Cndiaon. 
Vice  Chainnan  Simfnoos.  Commissoners 
Sterrett,  Andre,  and  Lamboiey.  Ceranussifloer 
Lamboley  dissented  with  a  separate 
expression. 
Nofeta  R.  McGee. 
Secretary. 
[FR  Doc.  86-28874  Filed  12-23-86;  8:45  an] 
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DEPARTMENT  OF  COMMERCE 

National  Ocranic  and  Atmoapheric 
AdmWatratioii 

SO  CFR  Parts  604  and  653 

[Docket  Na  •0617-4230) 

Red  Drum  Fishery  of  th«  Gulf  of 
Mexico 

agency:  National  Marine  Fisheries 
Service  (POffS),  NOAA,  Commerce. 
action:  Final  ruie. 

SUMHARV:  NOAA  issues  this  final  rute 
to  implement  the  Fishery  Management 
Plan  for  the  Red  Drum  Fishery  of  the 
Gulf  of  Mexico  (FMP).  The  rote  (1) 
establishes  quotas  and  harvest 
limitations  for  the  directed  and  non- 
directed  commercia!  red  drum  fisheries, 
harvest  limits  for  the  recreational 
fishery,  and  procedures  for  annual 
modification  of  the  quotas,  and  (2) 
establishes  permitting  and  reporting 
requirements  for  certain  participants  in 
the  fishery.  The  intended  effect  of  this 
rule  is  to  prevent  overfishing  while 
achieving  optimum  yield  front  the  red 
dram  fisheries  on  a  continuing  basis. 
EFFECTIVE  DATE:  December  19, 1986. 
ADDRESS:  The  final  regulatory  impact 
review/regulatory  flexibility  analysis 
may  be  obtained  from  Donald  W. 
Geagan,  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard.  St.  Petersburg.  FL  33702. 
F0«  FURTMER  INFORMATION  CONTACT! 
Donald  W.  Geagan.  813-W3-3722. 
8UPPI.eMENTART  INFORMATION:  The 
Secretary  of  Commerce  (Secretary) 
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prepared  the  Fishery  Management  Plan 
for  the  Red  Drum  Fishery  of  the  Gulf  of 
Mexico  (FMP)  under  the  authority  of 
section  304(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  Proposed  regulations  to 
implement  the  FMP  were  published  on 
October  8. 1986  (51  FR  36035).  Comments 
on  the  FMP  and  proposed  rule  were 
invited  through  November  8, 1986.  These 
regulations  implement  the  FMP.  The 
Secretary  promulgated  an  emergency 
rule  (51  FR  23551,  June  30. 1986)  that 
limited  the  directed  net  harvest  of  red 
drum  from  the  exclusive  economic  zone 
(EEZ)  to  one  million  pounds  during  its 
90-day  effective  period  (June  25  to 
September  23. 1966):  it  also  limited  non- 
directed  fisheries  to  five  percent  of  red 
drum  by  weight  of  the  total  catch  aboard 
a  vessel.  The  directed  fishery  was 
closed  on  July  20. 1986  (51  FR  26554,  July 
24. 1986;  corrected  at  51  FR  27413.  July 
31. 1986).  The  Secretary  extended  the 
emergency  regulations  (51  FR  34219. 
September  26, 1986)  for  a  second  90-day 
period,  until  December  22, 1986 
The  preamble  to  the  proposed 
rulemaking  contained  a  description  of 
the  red  drum  fishery,  the  condition  of 
the  stocks,  and  the  historical 
participation  of  the  recreational  and 
commercial  sectors  in  the  fishery.  Major 
problems  in  the  fishery,  including 
limited  scientific  data,  increased  harvest 
of  the  spawning  stock  in  the  EEZ,  and 
growth  overfishing  in  nearshore  waters, 
were  also  discussed.  This  background 
information  is  not  repeated  here. 

Comments  and  Responses 

Sixty  comments  on  the  proposed  rule 
were  received  from  28  commenters. 
Commenters  included  the  U.S.  Coast 
Guard.  Florida  Department  of  Natural 
Resources,  a  recreational  fishing 
organization,  two  local  chapters  of 
conservation  organizations,  recreational 
fishermen,  and  two  commercial  fishing 
organizations.  Most  of  the  comments 
were  critical  of  the  proposed  rule, 
however,  comments  from  the  two 
conservation  organizations  and  the  two 
commercial  fishing  organizations  were 
generally  supportive.  Approximately  250 
commenters  provided  comments  on  the 
FMP  related  to  the  proposed  rule  during 
the  comment  period  for  the  rule,  which 
are  addressed  in  and  appended  to  the 
final  environmental  impact  statement. 

Incidental  Catch  Allowance 

A  recreational  fishing  organization 
and  several  recreational  fishermen 
opposed  an  incidental  catch  allowance 
by  recommending  no  allowable  catch  in 
the  EEZ.  Two  commercial  fishing 
organizations  favored  an  incidental 
catch  allowance.  Objections  were  based 


on  the  need  to  protect  the  spawning 
stock  while  the  status  of  the  offshore 
stock  is  determined  through  a  stock 
assessment  program.  The  Secretary  does 
not  agree.  Elimination  of  an  incidental 
catch  provision  would  unduly  disrupt 
the  fisheries  for  black  drum,  blue  runner, 
crevalle  jack,  ladyfish,  and  shrimp 
which  often  take  red  drum  as  an 
incidental  catch.  Disallowance  of  an 
incidental  catch  of  red  drum  would 
disrupt  the  prosecution  of  a  fishery  for 
these  species  and  result  in  wastage  from 
discarding  a  valuable  resource. 

About  200.000  pounds  of  the 
incidental  catch  of  red  drum  is  from  the 
shrimp  trawl  fishery.  This  estimate  is 
based  upon  historical  landings  which 
have  been,  for  the  most  part,  in 
compliance  with  State  law.  Because 
incidental  catch  from  individual  shrimp 
trawl  vessels  is  small,  the  number  of 
vessels  is  large,  and  the  places  of 
landing  are  widely  distributed  along  the 
Gulf  of  Mexico  coast,  it  would  be 
impossible  for  Federal  agents  to  enforce 
a  Federal  limit  fairly  and  efi'ectively. 
Furthermore,  it  is  not  practicable  to 
attempt  to  estimate  the  total  incidental 
catch  of  red  drum  in  the  shrimp  fishery 
contemporaneously  with  the  harvest  so 
as  to  require  discard  of  red  drum  when 
200,000  pounds  of  red  drum  are  caught. 
Therefore,  the  incidental  catch 
allowance  of  200,000  pounds  of  red  drum 
for  shrimp  trawl  vessels  will  be 
implemented  by  requiring  that  landings 
of  red  drum  caught  incidentally  to  the 
trawl  fishery  be  landed  in  compliance 
with  the  laws  of  the  State  of  landing. 
This  method  of  regulation  should 
encourage  trawl  fishermen  to  adhere  to 
historical  fishing  patterns  and 
discourage  efforts  to  increase  their 
incidental  catch  of  red  drum  above 
historical  levels. 

Landings  of  incidental  catch  by  purse 
seine,  trammel  net.  and  gill  net  vessels 
are  limited  to  5  percent  by  weight  of 
other  species  per  trip  with  a  limit  of 
100,000  pounds  for  the  fishing  year  for 
all  vessels  using  this  gear.  The  100.000- 
pound  limit  was  determined  to  be 
reasonable,  based  upon  historical  levels 
of  incidental  catch  in  these  fisheries. 
This  limit  should  avoid  severe 
disruption  of  directed  fisheries  while 
ensuring  that  the  impact  on  the  red  drum 
resource  is  minimal. 

The  recreational  catch  allowance  (bag 
limit)  is  one  red  drum  per  person  per  trip 
from  the  EEZ,  or  the  limit  provided  by 
State  law.  whichever  is  more  restrictive. 
Compliance  with  this  limit  should 
reduce  the  recreational  catch  in  the  EEZ 
from  an  estimated  850.000  pounds  to 
350,000  per  year. 


Resource  Assessment  Program 

The  Florida  Department  of  Natural 
Resources  (FDNR)  questioned  the 
motive  for  the  proposed  sale  of  one 
million  pounds  of  red  drum  harvested 
for  research,  and  a  recreational  fishing 
organization  and  several  recreational 
fishermen  objected  to  the  harvest  level 
as  excessive  and  unnecessary.  Two 
commercial  fishing  organizations 
generally  favored  the  proposed  research 
program.  NOAA's  proposal  to  allow  sale 
of  the  harvest  was  based  on  the  fact  that 
high  mortality  would  result  from  the 
proposed  tag  recovery  methods  and  that 
sale  would  minimize  research  costs. 
However,  to  ensure  that  the  stock  would 
not  be  harmed.  NOAA  has  redesigned 
its  research  program  for  tag  recovery  to 
minimize  mortality  of  red  drum  and  will 
fund  the  entire  cost  of  the  program.  This 
is  a  prudent  course  of  action  in  the  face 
of  existing  uncertainties  regarding  the 
status  of  the  stock. 

Supersession  of  State  Laws 

The  FDNR.  a  recreational  fishing 
organization,  and  several  recreational 
fishermen  urged  that  fish  harvested  in 
the  EEZ  in  compliance  with  Federal  law 
should  nonetheless  be  subject  to  the 
laws  of  each  State  in  which  they  are 
landed  or  to  which  they  are  ultimately 
delivered.  To  do  this  would  require  that 
the  regulations  applicable  in  the  EEZ  be 
modified  for  each  fisherman  according 
to  his  domicile,  the  place  of  landing,  and 
the  ultimate  destination  of  the  fish 
landed. 

Several  commentors  on  the  FMP  or 
regulations  characterized  the  provision 
in  the  proposed  rule  and  the  draft  FMP 
which  allowed  red  drum  lawfully 
harvested  in  the  EEZ  to  be  landed 
without  regard  to  State  laws  as 
"preemption"  of  State  laws.  This 
characterization  is  wrong.  Neither  the 
proposed  regulations  nor  these  final 
regulations  would  affect  State  laws 
applicable  to  fishing  in  State  waters.  A 
State  will  continue  to  be  able  to  regulate 
the  catching,  retention,  or  disposition  of 
red  drum  harvested  in  its  waters  as  it 
sees  fit,  consistent  with  its  laws  and 
constitution,  and  the  Constitution  of  the 
United  States.  The  Federal  Government 
has  a  responsibility  to  manage  fisheries 
in  the  EEZ.  Nevertheless.  State  laws 
would  effectively  nullify  Federal  fishing 
regulations  in  the  EEZ  if  States  could 
prohibit  not  only  the  landing  of  fish 
caught  in  State  waters,  but  the  landing 
of  fish  legally  caught  in  the  EEZ  under 
Federal  regulations. 

It  may  become  more  difficult  for 
States  to  enforce  their  landing  laws  if 
fish  caught  beyond  State  waters  under  a 
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more  liberal  Federal  regime  can  be 
landed.  On  the  other  hand,  it  would  not 
ordinarily  be  fair,  absent  circumstances 
justifying  soch  treatment,  to  apply 
different  nitee  to  people  fishing  in  the 
EEZ  based  solely  upon  their  State  of 
citizenship.  Inconsistent  Federal  and 
State  reguJaUons  may  legally  exist  in  the 
EEZ  and  in  State  waters,  but  that  is  not 
usually  the  best  way  to  regwlate  a 
fishery  ranging  over  a  wide  geographical 
area.  Experience  in  other  fisheries  has 
led  to  the  conclusion  that  the  best  way 
to  regulate  is  by  Federal  regulations  and 
State  reg^uletions  which  are  as  similar  as 
possible.  When  Federal  regulations  and 
State  regulations  are  consistent,  the 
question  of  conflict  between  Federal 
harvesting  laws  and  Stale  landing  laws 
does  not  arise,  and  the  ability  of  each 
jurisdiction  to  enforce  its  laws  is  not 
diminished  by  problems  of  proving 
where  the  fish  were  caught.  However,  it 
is  impossible  to  harmonize  Federal  law 
with  the  laws  of  each  of  the  States  on 
the  Gulf  of  Mexico  when  these  State 
laws  differ  significantly  from  each  other. 
We  will  therefore  continue  to  encouraj^e 
that  all  the  Gnif  States  adopt  compatible 
regulations  so  that  Federal  and  State 
regulations  applicable  to  red  drum  could 
more  easily  be  harmonized  throughout 
the  Gulf.  NOAA  plans  to  eontimie  to 
work  with  the  States  to  that  end. 

Recognizing  State  conservation  efforts 
and  desiring  to  cooperate.  NOAA 
decided  that  all  landings  except  the 
incidental  catch  taken  by  gill  nets, 
trammel  nets,  and  purse  seines  should 
remain  subject  to  State  laws.  Landings 
of  red  drum  lawfully  harvested  in  the 
EEZ  by  gill  nets,  trammel  nets,  and 
purse  seines  are  exempt  from  State 
landing,  possession,  and  sales  laws. 
Vessels  using  such  gear  must  provide 
six  hours'  advance  notice  of  landing  any 
incidental  catch  of  red  drum  and  are 
subject  to  permitting  and  recordkeeping 
requirements.  Because  shrimp  trawl 
vessels  are  excluded  from  the 
definitions  of  the  directed  and  non- 
directed  red  drum  fisheries,  these 
vessels  are  exempt  from  the  permitting 
and  reporting  requirements.  Additional 
reporting  and  recordkeeping 
requirements  for  dealers  and  processors 
may  be  imposed  by  the  States  to  ensure 
that  only  legally  harvested  fish  move 
through  commercial  channels.  It  as  the 
result  of  further  reseacch.  a  directed 
commercial  harvest  quota  is  ultimately 
established.  NOAA  intends  to  cooperate 
with  the  States  so  that  supersession  of 
State  laws  with  respect  to  the  landing  of 
the  harve&t  of  the  directed  fishery  can 
be  accomplished  with  the  minion i^  of 
disruption  of  laws  applicable  to  State 
waters. 


Eliminate  Commecdal  Fishing 

Nimierous  recreational  fishermen 
recommended  eliminating  all  directed 
commercial  fishing  for  red  drum  and 
conunercial  utilization  of  the  incidental 
catch  of  red  drum.  Directed  comraercial 
fishing  will  not  be  permitted  during  the 
first  year  of  the  regulations,  but  an 
incidental  catch  of  red  drum  will  be 
allowed  as  explained  above. 

Eliminate  Net  Fishing 

Numerous  recreational  fishermen 
recommended  eliminating  gill  nets  and 
purse  seines  from  the  fishery.  Primary 
objections  to  nets  were  their  efficiency 
and  the  fear  of  overfishing.  Directed 
fishing  will  be  prohibited,  but  an 
incidental  catch  of  red  drum  will  be 
allowed  as  explained  above.  Banning  a 
type  of  gear  solely  because  it  is  efficient 
could  be  incrarsistent  with  National 
Standard  5  of  the  Magnuson  Act. 
Overfislnng  will  be  prevented  by  quotas. 
NMFS  will  monitor  catches  through  the 
stringent  recordkeeping  and  reporting 
requirements,  and  will  prohibit  the 
landing  of  mcidentai  catch  d  the  quota 
is  reached,  if  a  directed  fishery  is 
permitted  in  ISea  or  later,  it  will  be 
monitored  to  ensure  that  the  quota  is  not 
exceeded. 

Other  Species  in  the  Fishery 

The  proposed  rule  identified  four 
other  species  of  fishes  (black  drum,  blue 
runner,  crevatle  jack,  and  ladyfish)  that 
occur  in  close  association  with  red  drum 
and  are  often  taken  by  the  same  gear. 
These  species  were  included  in  the 
fishery  for  data  collection  purposes 
only. 

Although  comments  on  the  proposed 
ru.s  '.vers  silent  on  including  these  other 
species  in  the  fishery  (except  for  two 
commercial  fishing  organizations  that 
supported  their  indosion).  nnnwrous 
objections  were  received  from  State 
marine  resource  agencies  and 
government  officials,  the  Council,  and 
the  conservation  community  ia 
commenting  on  die  FMP.  They  largely 
believed  that  these  species  were 
included  to  establish  predominance  of 
the  fishery  in  the  EEZ,  and  thereby  lay 
the  groundwork  for  future  preemption  of 
State  law.  Since  the  inclusion  of  these 
species  would  not  masurably  facilitate 
NOAA's  abihty  to  respond  to  a  sadden 
and  unexpected  need  to  regulate  one  of 
these  other  species  (an  FMP  amendment 
would  be  required),  NOAA  removed 
these  species  from  the  FMP.  NOAA 
believes  that  the  emergency  authority  of 
the  Secretary  is  available  m  the  event 
that  an  unforeseen  need  to  regvlate 
Uiese  species  arises,  and  has  irrchKied 
only  red  dnim  in  the  definition  of  the 


fishery.  Removing  these  additional 
species  from  the  FMP  eliminates  the 
need  for  their  inclusion  in  the  final  rule. 


At-eea  Enforceraeot  and  Penmt 
Requirenoits 

The  U.S.  Coast  Guard  pointed  out  that 
the  regulations  wHl  be  difficult  to 
enforce  because  of  non-uniform 
requirements  in  State  and  Federal 
waters. 

This  problem  is  inherent  in  every 
fishery  management  plan  where  Federal 
and  State  laws  differ.  Differing 
restrictions  for  State  and  Federal 
jurisdictions  generally  require  at-sea 
enforcement  capability.  However,  the 
requirement  of  permits  and 
recordkeeping  and  reporting  for  vessels 
using  purse  seines  and  entanglement 
gear  (gill  nets  and  trammel  nets)  should 
alleviate  many  of  the  problems 
associated  with  enforcing  and 
monitoring  the  incidental  catch 
allowance.  Certain  teclmical 
inconsistencies  between  the  FMP  and 
proposed  regulations  have  been 
corrected  in  accordance  with  Coast 
Guard  recommendations. 

1987  Coramerdat  Quota 

Two  commercial  fishing  organizationt 
maintained  that  a  reasonable 
commercial  quota  for  the  directed  net 
fishery  should  be  allowed  for  1987. 
These  organizations  aigued  that  aerial 
survey  data  gathered  over  the  past  six  to 
eight  months,  coupled  with  the  1986 
fishing  effort  data,  would  demonstrate 
that  a  directed  net  fishery  for  1987  could 
be  allowed.  The  Secretary  does  not 
agree  that  a  directed  net  fishery  should 
be  permitted,  while  the  status  of  the 
stock  is  still  uncertain.  The  empirical 
data  from  aerial  surveys  will  not  be  fully 
analyzed  until  March  1987  and  aerial 
surveys  are  only  a  portion  of  the 
research  to  be  conducted  by  NOAA  in 
1987.  The  Secretary,  therefore,  has 
decided  that  no  directed  net  harvest  in 
the  EEZ  for  1987  is  in  the  best  interest  of 
conservation  of  the  resource.  For 
subsequent  years,  the  quota  adjustment 
procedures  will  be  used  for  annual 
preseason  specification  of  a  commercial 
quota,  if  any. 

Changes  Fhmi  Propoawd  Rule 

The  final  rule  differs  from  the 
proposed  rule  in  the  following  respects 
for  the  reasons  discussed  above  and  to 
clarify  other  minor  aspects  of  the 
regulations. 

Section  653^ 

Deffeitions  of  "Commercial  fishing" 
and  "Recreational  fishing"  have  been 
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added  to  clarify  the  distinction  between 
recreational  and  commercial  activities. 

The  definitions  of  "Directed  red  drum 
fishery"  and  "Non-directed  red  drum 
fishery"  have  been  deleted  and  replaced 
by  definitions  of  "Directed  commercial 
red  drum  fishing  (fishery)"  ind  "Non- 
directed  commercial  red  drum  fishing 
(fishery)".  A  definition  has  been  added 
for  "Recreational  fishing".  The  new 
definitions  delineate  more  clearly  the 
specific  user  groups  subject  to  various 
provisions  of  the  regulations. 

The  definition  of  "Fishery 
Conservation  Zone  (FCZ)"  has  been 
deleted  and  replaced  by  a  definition  of 
"Exclusive  Economic  Zone  (EEZ)". 
"FEZ"  has  been  substituted  for    FCZ" 
throughout  the  regulations. 

Section  653.4. 

This  section  applies  to  all  commercial 
fishing  vessels  which  may  take  red 
drum.  Paragraphs  have  been  added 
regarding  issuance  and  duration  of 
permits.  The  wording  has  been  clarified 
and  simplified. 

Section  653.5. 

Paragraph  (b)  has  been  restructured. 
Paragraph  (b)(1)  contains  the  original 
logbook  requirement,  and  a  new 
paragraph  (b)(2)  has  been  added  to 
require  advance  notification  of  intent  to 
land  red  drum.  Paragraphs  (b)(1)  through 
(b)(10)  have  been  redesignated  (b)(l)(i) 
through  (b)(l)(x). 

Paragraph  (c)  has  been  reworded  to 
provide  more  Hexibility  regarding 
submission  of  reports. 

Paragraph  (g)  has  been  added 
regarding  reports  to  States. 

Section  653.7. 

A  new  paragraph  (a)(1)  is  added  to 
address  violations  of  the  Magnuson  Act 
and  paragraphs  (a)  (1)  through  (15)  are 
renumbered  (a)  (2)  through  (16). 

Section  653.21. 

The  total  allowable  harvest  in 
paragraph  (a)  has  been  reduced  from 
300.000  pounds  to  100.000  pounds.  This 
reduction  reflects  the  deletion  of  shrimp 
trawls,  which  are  expected  to  have  an 
incidental  red  drum  catch  of  200.000 
pounds,  from  the  definition  of  non- 
dirpcted  commercial  red  drum  fishing. 
Shrimp  vessels  landing  incidental 
catches  of  red  drum  will  be  subject  to 
State  laws. 

Section  653.22. 

The  existing  paragraph  has  been 
designated  as  paragraph  (a).  New 
paragraphs  (b),  (c).  and  (d)  have  been 


added  to  address  harvest  limitations 
applicable  to  the  non-directed 
commercial,  directed  commercial,  and 
recreational  fisheries,  respectively. 

A  new  paragraph  (e)  has  been  added 
to  indicate  that  red  drum  taken  from  the 
EEZ  by  shrimp  vessels  will  be  subject  to 
State  landing  and  possession  laws. 

Section  653.23. 

Paragraph  (c)  has  been  deleted  as 
unnecessary. 

Section  653.24. 

The  second  sentence  of  paragraph  (c) 
has  been  revised  by  inserting  the  words 
"and  affected  States"  after  the  word 
"Council." 

Paragraph  (d)(2)  has  been  revised  to 
read  "Implementing  or  modifying  quotas 
and  associated  harvest  limitations." 
This  will  ensure  that  harvest  limitations 
will  be  compatible  with  the  preseason 
adjustments  of  quotas.  This  paragraph  is 
not  limited  to  commercial  vessels. 

Classification 

The  Secretary  determined  that  the 
FMP  is  necessary  for  the  conservation 
and  management  of  the  red  drum  fishery 
and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Secretary  prepared  a  final 
environmental  impact  statement  for  this 
FMP;  a  notice  of  availability  was 
published  on  December  12, 1987  (51  FR 
44834). 

The  Administrator,  NOAA. 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 

The  Administrator  also  finds  that,  to 
avoid  a  period  of  unregulated  fishing 
after  the  expiration  of  the  emergency 
rule,  it  is  impracticable  and  contrary  to 
the  public  interest  to  delay  for  30  days 
the  effective  date  of  this  rule,  under 
section  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act. 

The  Secretary  prepared  a  final 
regulatory  flexibility  analysis  which 
describes  the  effects  this  rule  will  have 
on  small  business  entities.  You  may 
obtain  a  copy  of  the  combined  final 
regulatory  flexibility  analysis  and 
regulatory  impact  review  from  the 
address  above. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  Ofiice  of  Management 
and  Budget.  OMB  Control  Number  0648- 
0177. 

The  Secretary  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 


zone  management  programs  of 
Alabama,  Florida.  Louisiana,  and 
Mississippi.  Texas  does  not  have  an 
approved  coastal  zone  management 
program.  This  determination  was 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 
Mississippi,  Louisiana  and  Florida 
responded  that  the  FMP  was 
inconsistent  with  their  NOAA-approved 
coastal  zone  management  programs.  The 
consistency  concerns  of  each  of  these 
States  was  addressed  by  NOAA  prior  to 
this  final  rule's  being  approved  by  the 
Secretary.  To  the  extent  permitted  under 
Federal  law,  the  final  rule  has  been 
modified  to  eliminate  any 
inconsistencies.  The  Secretary 
concluded  that  this  final  rule  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  enforceable  and 
approved  policies  of  the  coastal  zone 
management  programs  of  Mississippi, 
Louisiana,  and  Florida. 

NOAA  initiated  a  section  7 
consultation  under  the  Endangered 
Species  Act  and  a  biological  assessment 
was  prepared,  submitted,  and  reviewed. 
It  was  concluded  that  the  management 
measures  in  this  final  rule  will  not  affect 
any  endangered  or  threatened  species. 

List  of  Subjects 

50  CFR  Part  604 

OMB  control  numbers.  Paperwork 
Reduction  Act.  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  653 

Fisheries.  Fishing.  Repotting  and 
recordkeeping  requirements. 

Dated:  December  19. 1988. 
William  E.  Evans. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  Part  604  is  amended 
and  50  CFR  Part  653  is  revised  as 
follows: 

PART  604— {AMENDED] 

1.  The  authority  citation  for  Part  604 
continues  to  read  as  follows: 

Authority:  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501-3520  (1982). 

2.  The  table  in  S  604.1  is  amended  by 
adding  the  following  entry  in  numerical 
order  by  section  number: 

§604.1    OMB  control  number*  aaslgned 
under  th«  Papfwoffc  Raductton  Act 
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3.  Part  653  is  revised  to  read  as 
follows: 

PART  653— RED  DRUM  FISHERY  OF 
THE  GULF  OF  MEXICO 

S«*p«t  A-<J«ttnri  Provtetom 

653.1  Purpose. 

653.2  Definitions. 

653.3  Relation  to  other  laws. 

653.4  Permits  and  fees. 

653.5  Reporting  requirements. 

653.6  Vessel  identification.  (Reserved] 

653.7  ProhibiHons. 

653.8  Enforcement. 

653.9  Penalties. 

Subpwt  B— Mana0MMnt  Mmmtm 

653.20  Seasons. 

653.21  Commercial  quotas. 

653.22  Harvest  limitations. 

653.23  Closures. 

653.24  Quota  adjustment  procedures. 

653.25  Specifically  authorized  activities. 
Appendix — Figure  1. 

Authority:  16  U.S.C.  1801  et  seq. 

Subpart  A— Genaral  Provisiona 
S  653.1    PurpoM. 

The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Plan  for  the  Red  Drum  Fishery  of  the 
Gulf  of  Mexico  prepared  by  the 
Secretary  of  Commerce. 

$653^    Doflnntofw. 

In  addition  to  the  definitions  in  the 
Magnuson  Act.  and  unless  the  context 
requires  otherwise,  the  terms  used  in 
this  part  have  the  following  meanings: 

Acceptable  biological  catch  (ABC) 
means  a  range  of  harvest  levels  which 
can  be  taken  from  a  stock  of  fish  while 
maintaining  the  stock  at  or  near 
maximum  sustainable  yield  and 
ensuring  that  recruitment  overfishing 
does  not  occur.  ABC  may  vary  due  to 
fluctuating  recruitment,  abundance,  and 
intensity  of  fishing  effort. 
Authorized  officer  means — 

(a)  Any  commissioned,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard; 

(b)  Any  special  agent  of  NMFS; 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  agency  which 
has  entered  into  an  agreement  with  the 
Secretary  and  the  Secretary  of 
Transportation  to  enforce  the  provisions 
of  the  Magnuson  Act;  cr    .. 


(d)  Any  U.S.  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (a)  of  this  definition. 

Center  Director  means  the  Director. 
Southeast  Fisheries  Centers,  NMFS.  75 
Virginia  Beach  Drive.  Miami.  FL  33149; 
telephone  305-361-5761.  or  a  designee. 
Commercial  fishing  means  fishing  or 
fishing  activities  which  result  in  the 
harvest  of  fish  one  or  more  of  which  (or 
parts  thereof)  are  sold,  traded  or 
bartered. 

Commercial  quota  means  the 
maximum  permissible  level  of  annual 
commercial  harvest  of  red  drum  in  the 
EEZ  specified  after  consideration  of 
biological,  social,  and  economic  factors 
within  the  range  of  ABC. 

Dealer  means  the  person  who  first 
receives  fish  by  way  of  purchase,  trade, 
or  barter  from  a  fisherman. 

Directed  commercial  red  drum  fishing 
(fishery)  means  any  commercial  fishing 
activity,  other  than  shrimp  trawling,  in 
which  the  weight  of  red  drum  landed 
exceeds  five  (5)  percent  of  the  total 
weight  of  all  other  fish  on  board. 

Exclusive  economic  zone  (EEZ) 
means  the  area  adjacent  to  the  United 
States  which,  except  where  modified  to 
accommodate  international  boundaries, 
encompasses  all  waters  from  the 
seaward  boundary  of  each  of  the  coastal 
States  to  a  line  on  which  each  point  is 
200  nautical  miles  from  the  baseline 
from  which  the  territorial  sea  of  the 
United  States  is  measured. 

Fishing  means  any  activity,  other  than 
scientific  research  conducted  by  a 
scientific  research  vessel,  which 
involves 

(a)  The  catching,  taking,  or  harvesting 
of  fish; 

(b)  The  attempted  catching,  taking,  or 
harvesting  of  fish; 

(c)  Any  other  activity  which  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish;  or 

(d)  Any  operations  at  sea  in  support 
of,  or  in  preparation  for,  any  activity 
described  in  paragraph  (a),  (b),  or  (c)  of 
this  definition. 

Fishing  vessel  means  any  vessel,  boat, 
ship,  or  other  craft  including  aircraft 
which  is  used  or  equipped  to  be  used 
for,  or  of  a  type  which  is  normally  used 
for 

(a)  Fishing;  or 

(b)  Aiding  or  assisting  one  or  more 
vessels  at  sea  in  the  performance  of  any 
activity  relating  to  fishing,  including,  but 
not  limited  to,  preparation,  supply, 
storage,  refrigeration,  transportation,  or 
processing. 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  as  amended  (16  U.S.C.  1801  et  seq.). 


NMFS  means  the  National  Marine 
Fisheries  Service. 

Non-directed  commercial  red  drum 
fishing  (fishery)  means  any  commercial 
fishing  activity,  except  shrimp  trawling, 
in  which  the  weight  of  red  drum  landed 
does  not  exceed  five  percent  of  the  total 
weight  of  all  other  fish  on  board. 

Operator,  with  respect  to  any  vessel, 
means  the  master  or  other  individual  on 
board  and  in  charge  of  that  vessel. 

Owner,  with  respect  to  any  vessel, 
means — 

(a)  Any  person  who  owns  that  vessel 
in  whole  or  in  part; 

(b)  Any  charterer  of  the  vessel, 
whether  bareboat,  time,  or  voyage;  or 

(c)  Any  person  who  acts  in  the 
capacity  of  a  charterer,  including,  but 
not  limited  to.  parties  to  a  management 
agreement,  operating  agreement,  or 
other  similar  arrangement  that  bestows 
control  over  the  destination,  function  or 
operation  of  the  vessel;  and 

(d)  Any  agent  designated  as  such  by 
any  person  described  in  paragraphs  (a), 
(b),  or  (c)  of  this  definition. 

Person  means  any  individual  (whether 
or  not  a  citizen  of  the  United  States), 
corporation,  partnership,  association,  or 
other  entity  (whether  or  not  organized  or 
existing  under  the  laws  of  any  State), 
and  any  Federal.  State,  local,  or  foreign 
government  or  any  entity  of  any  such 
government. 

Processor  means  a  person  who 
processes  fish  or  fish  products  or  parts 
thereof  for  commercial  use  or 
consumption. 

Recreational  fishing  means  fishing  or 
fishing  activities  which  result  in  the 
harvest  of  fish  and  none  which  fish  (or 
part  thereof)  is  sold,  traded,  or  bartered. 

Red  drum  means  Sciaenops  ocellatus, 
also  called  redfish. 

Regional  Director  means  the  Director, 
Southeast  Region,  NMFS,  Duval 
Building.  9450  Koger  Boulevard,  St. 
Petersburg.  FL  33702  (telephone  813- 
893-3141),  or  a  designee. 

Secretary  means  the  Secretary  of 
Commerce  or  a  designee. 

Trip  means  a  fishing  trip,  regardless  of 
duration,  which  begins  with  departure 
from  a  dock,  berth,  beach,  seawall,  or 
ramp  and  which  terminates  with  return 
to  a  dock,  berth,  beach,  seawall,  or 
ramp. 

Vessel  of  the  United  State  means— 

(a)  Any  vessel  dociunented  under 
Chapter  121  of  Title  46,  United  States 
Code;  or 

(b)  Any  vessel  numbered  under 
Chapter  123  of  Title  46,  United  States 
Code,  and  measuring  less  than  five  tons; 

(c)  Any  vessel  numbered  under 
Chapter  123  of  Title  46,  United  States 
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Code,  and  used  exclusively  for  pleasure: 
and 

(d)  Any  vessel  not  equipped  with 
propulsion  machinery  of  any  kind  and 
used  exclusively  for  pleasure. 

S  653.3    Retation  to  ottMf  laws. 

(a)  F^ersons  affected  by  these 
regulations  should  be  aware  that  other 
Federal  and  State  statutes  and 
regulations  may  apply  to  their  activities. 

(b)  Certain  responsibilities  relating  to 
data  collection  and  enforcement  may  be 
performed  by  authorized  State 
personnel  under  a  cooperative 
agreement  entered  into  by  the  State,  the 
U.S.  Coast  Guard,  and  the  Secretary. 

(c)  These  regulations  apply  within  the 
boundaries  of  any  national  park, 
monument,  or  marine  sanctuary  in  the 
Gulf  of  Mexico. 

§  653.4    PeffVnts  ano  tees. 

(a)  Applicability.  Permits  are  required 
for  all  vessels  Hshing  in  the  EEZ  in  the 
directed  and  non-directed  commercial 
red  drum  fisheries  which  possess  or 
land  red  drujn. 

(b)  Issuance.  Except  as  provided  in 
Subpart  D  of  15  CFR  Part  904.  permits 
will  be  issued  by  the  Regional  Director. 
Permits  must  be  applied  for  by  the 
owner  or  operator  of  such  vessel  on 
forms  provided  by  the  Regional  Director. 
The  owners  and  operators  of  vessels 
issued  such  permits  must  comply  with 
the  terms  and  conditions  stated  thereon. 

(c)  Fees.  A  fee  may  be  assessed  for 
any  permit  issued  under  this  section. 
The  cost  of  the  permit,  if  any.  will  be 
posted  on  the  application  form  and  will 
be  limited  to  the  administrative  cost  of 
issuing  the  permit,  which  may  not 
exceed  $10.00. 

(d)  Display.  A  permit  issued  under 
this  section  must  be  carried  aboard  the 
vessel  at  all  times  and  presented  for 
inspection  upon  request  of  an  authorized 
officer. 

(e)  Transfer.  A  permit  issued  under 
this  section  is  not  transferable  or 
assignable  and  is  valid  only  for  the 
vessel  for  which  it  is  issued. 

(f)  Duration.  Permits  will  remain  valid 
for  the  term  specified  thereon  unless 
revoked,  suspended,  or  modified  under 
Subpart  D  of  15  CFR  Part  904. 

(g)  Sanctions.  Permits  are  subject  to 
sanction  and  denial  under  the 
procedures  found  at  Subpart  D  of  15 
CFR  Part  904. 

S  653.5    Reporting  requirements. 

(a)  Directed  commercial  red  drum 
fishery.  [Reserved) 

(b)  Non-directed  commercial  red 
drum  fishery.  Owners  or  operators  of 
vessels  fishing  in  the  non-directed 


commercial  red  drum  fishery,  if  selected 
by  the  Center  Director,  must — 

(1)  Maintain  logbooks  as  provided  by 
the  Center  Director  and  submit  to  the 
Center  Director  as  required  all 
information  specified  therein.  The 
information  submitted  must  include,  but 
not  necessarily  limited  to,  the  following: 

(i)  Name  and  address  of  owner  or 
operator 

(ii)  Name  and  official  number  of 
vessel  aixl  vessel's  home  port; 

(iii)  Port  and  time  of  departure  and 
arrival: 

(iv)  Pounds  of  total  catch  by  species; 

(v)  Pounds  of  red  drum  landed; 

(vi)  Location  of  catch  either  by 
latitude  and  longitude,  loran.  or  by  grid 
zone  (Appendix — Figure  1)  as  specified 
on  logbook  form; 

(vii)  Geu  used; 

(viii)  Depth  of  water  fished: 

(ix)  Number  and  time  of  sets:  and 

(x)  To  whom  the  red  drum  catch  was 
sold. 

(2)  Report  the  following  information 
by  radiotelephone  or  other  suitable 
means  to  Dr.  Andrew  Kemmerer,  NMFS. 
or  his  designee,  at  601-762^;591.  at  least 
six  hours  prior  to  landing: 

(i)  Name  and  address  of  owner  or 
operator 
(ii)  Name  of  vessel  and 
(iii)  Port  and  time  of  arrival 

(c)  Dealers  and  processors.  Dealers 
and  processors  of  red  drum  harvested 
from  or  landed  in  the  Gulf  of  Mexico 
and  who  are  selected  by  the  Center 
Director  must  report  to  the  Center 
Director  such  information  as  he  may 
request  and  in  the  form  and  manner  as 
he  may  require.  The  information 
required  to  be  submitted  must  include, 
but  is  not  necessarily  Hmited  to,  the 
following: 

(1)  Dealer's  or  processor's  name  and 
address: 

(2)  State  and  county  where  red  drum 
were  landed: 

(3)  Total  poundage  of  red  drum 
received  during  the  reporting  period; 

(4)  Total  poundage  of  red  drum  from 
State  waters  by  each  gear  type:  and 

(5)  Total  poundage  of  red  drum  landed 
from  the  EEZ  by  each  gear  type. 

(d)  Spotter  aircraft.  [Reserved] 

(e)  Inspection.  The  owner  or  operator 
of  commercial,  charter,  or  recreational 
vessels,  and  dealers  or  processors  of  red 
drum  are  required  upon  request  to  make 
red  drum  or  parts  thereof  available  for 
inspection  by  the  Center  Director  or  his 
designee  for  the  collection  of  additional 
information  or  for  inspection  by  an 
authorized  officer. 

(f)  Observers.  [Reserved) 

(g)  State  reports.  A  State  may  require 
such  additional  reports  from  dealers  and 
processors  as  may  be  necessary  to 


enforce  State  laws  applicable  to  the 
harvesting  of  red  drum  in  State  waters. 

9  6S3.6    Vessel  ktontiflcatton.  ( Reserved] 

{653.7    Protilbltlons. 

(a)  It  is  unlawful  for  any  person  to  do 
any  of  the  following: 

(1)  Fish  for,  take,  retain,  or  land  red 
drum  in  the  commercial  directed  or  non- 
directed  red  drum  fishery  without  a 
permit  as  required  by  S  653.4(a)  or  in 
violation  of  the  Magnuson  Act,  this  part, 
or  any  regulation  or  permit  issued  under 
the  Magnuson  Act  or  this  part; 

(2)  Fail  to  display  the  permit  aboard  a 
permitted  vessel  as  required  by 

9  653.4(d): 

(3)  Fail  to  comply  with  a  term  or 
condition  stated  on  a  permit  issued 
under  9  653.4; 

(4)  Falsify  or  fail  to  report  information 
required  to  be  submitted  by  (  653.4  and 
9  853.5: 

(5)  Fail  to  make  fish  available  for 
inspection  as  required  by  i  653.5(e): 

(6)  Fail  to  comply  immediately  with 
enforcement  and  boarding  procedures 
specified  in  9  653.8; 

(7)  Fail  to  comply  with  the  limitations 
specified  in  9  0S3.22; 

(8)  Retain  on  board  a  vessel,  land, 
sell,  trade,  or  barter  red  drum  taken  in 
the  EEZ  after  any  closure  as  specified  in 
9  653.23  has  been  invoked: 

(9)  Possess,  have  custody  or  control 
of,  ship,  transport,  offer  for  sale,  sell, 
purchase,  import,  land,  or  export  any 
fish  or  parts  thereof  taken  or  retained  in 
violation  of  the  Magnuson  Act.  this  part, 
or  any  other  regulation  under  the 
Magnuson  Act: 

(10)  Refuse  to  allow  an  authorized 
officer  to  board  a  fishing  vessel  subiect 
to  such  person's  control  for  purposes  of 
conducting  any  search  or  inspection  in 
connection  with  the  enforcement  of  the 
Magnuson  Act.  this  part,  or  any  other 
regulation  or  permit  issued  under  the 
Magnuson  Act; 

(11)  Forcibly  assault,  resist,  oppose, 
impede,  intimidate,  threaten,  or  interfere 
with  any  authorized  officer  in  the 
conduct  of  any  search  or  inspection 
described  in  paragraph  (aUlO)  of  this 
section: 

(12)  Resist  a  lawful  arrest  for  any  act 
prohibited  by  this  part; 

(13)  Interfere  with,  delay,  or  prevent 
by  any  means,  the  apprehension  or 
arrest  of  another  person,  knowing  that 
such  other  person  has  committed  any 
act  prohibited  by  this  part; 

(14)  Transfer  directly  or  indirectly,  or 
attempt  to  so  transfer,  any  U.S. 
harvested  red  drum  to  any  foreign 
fishing  vessel,  while  such  vessel  is  in  the 
EEZ,  unless  the  foreign  fishing  vessel 
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has  been  issued  a  permit  under  Section 
204  of  the  Magnuson  Act  which 
authorizes  the  receipt  by  such  vessel  of 
U.S.  harvested  red  drum: 

(15)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  in  the  process  of 
enforcing  this  part;  or 

(16)  Interfere  with,  obstruct,  delay,  or 
prevent  in  any  manner  the  seizure  of 
illegally  taken  red  drum  or  the  final 
disposition  of  such  red  drum  through  the 
sale  of  the  red  drum. 

(b)  It  is  unlawful  to  violate  any  other 
provision  of  this  part,  the  Magnuson 
Act,  or  any  regulation  or  permit  issued 
under  the  Magnuson  Act. 

{653  J    Enforcwnsnt 

(a)  General.  The  operator  of,  or  any 
other  person  aboard  any  fishing  vessel 
subject  to  this  part  must  immediately 
comply  with  instructions  and  signals 
issued  by  an  authorized  officer  to  stop 
the  vessel  and  with  instructions  to 
facilitate  safe  boarding  and  inspection 
of  the  vessel,  its  gear,  equipment,  fishing 
record  (where  applicable),  and  catch  for 
purposes  of  enforcing  the  Magnuson  Act 
and  this  part. 

(b)  Communications.  (1)  Upon  being 
approached  by  a  U.S.  Coast  Guard 
vessel  or  aircraft  or  other  vessel  or 
aircraft  with  an  authorized  officer 
aboard,  the  operator  of  a  fishing  vessel 
must  be  alert  for  communications 
conveying  enforcement  instructions. 

(2)  If  the  size  of  the  vessel  and  the 
wind,  sea,  and  visibility  conditions 
allow,  loudhailer  is  the  preferred 
method  of  communicating  between 
vessels.  If  use  of  a  loudhailer  is  not 
practicable,  and  for  communications 
with  an  aircraft,  VHF-FM  or  high 
frequency  radiotelephone  will  be 
employed.  Hand  signals,  placards,  or 
voice  may  be  employed  by  an 
authorized  officer  and  message  blocks 
may  be  dropped  from  an  aircraft. 

(3)  If  other  communications  are  not 
practicable,  visual  signals  may  be 
transmitted  by  flashing  light  directed  at 
the  vessel  signaled.  Coast  Guard  units 
will  normally  use  the  flashing  light 
signal  "L"  as  the  signal  to  stop. 

(4)  Failure  of  a  vessel's  operator  to 
stop  his  vessel  when  directed  to  do  so 
by  an  authorized  officer  using 
loudhailer,  radiotelephone,  flashing  light 
signal  or  other  means  constitutes  pr//77o 
facie  evidence  of  the  offense  of  refusal 
to  permit  an  authorized  officer  to  board. 

(5)  The  operator  of  a  vessel  who  does 
not  understand  a  signal  from  an 
enforcement  unit  and  who  is  unable  to 
obtain  clarification  by  loudhailer  or 
radiotelephone  must  consider  the  signal 
to  be  a  command  to  stop  the  vessel 
instantly. 


(c)  Boarding.  The  operator  of  a  vessel 
directed  to  stop  must: 

(1)  Guard  Channel  16,  VHS-FM,  if  so 
equipped; 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  allow  the 
authorized  officer  and  his  party  to  come 
aboard; 

(3)  Except  for  those  vessels  with  a 
freeboard  of  four  feet  or  less,  provide  a 
safe  ladder,  if  needed,  for  the  authorized 
officer  and  his  party  to  come  aboard; 

(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer,  provide  a  manrope  or 
safety  line,  and  illumination  for  the 
ladder  and. 

(5)  Take  such  other  action  as 
necessary  to  facilitate  boarding  and 
ensure  the  safety  of  the  authorized 
officer  and  the  boarding  party. 

(d)  Signals.  The  following  additional 
signals,  extracted  fi-om  the  International 
Code  of  Signals,  may  be  sent  by  flashing 
light  by  an  enforcement  unit  when 
conditions  do  not  allow  communications 
by  loudhailer  or  radiotelephone. 
Knowledge  of  these  signals  and 
appropriate  action  by  a  vessel  operator 
is  not  required.  However,  knowledge  of 
these  signals  by  a  vessel  operator  may 
preclude  the  necessity  of  sending  the 
signal  "L"  and  the  necessity  for  the 
vessel  to  stop  instantly. 

(1)  "AA"  repeated  ( }  •  is  the  call 

to  an  unknown  station.  The  operator  of 
the  signaled  vessel  should  respond  by 
identifying  the  vessel  by  radiotelephone 
or  by  illuminating  the  vessel's 
identification. 

(2)  "RY-CT'  [ ) 

means  "you  should  proceed  at  slow 
speed,  a  boat  is  coming  to  you."  This 
signal  is  normally  employed  when 
conditions  allow  an  enforcement 
boarding  without  the  necessity  of  the 
vessel  being  boarded  coming  to  a 
complete  stop,  or,  in  some  cases, 
without  retrieval  of  fishing  gear  which 
may  be  in  the  water. 

(3)  "SQ3"  (••• )  means  "you 

should  stop  or  heave  to;  I  am  going  to 
board  you." 

(4)  "L"  ( — )  means  "you  should  stop 
your  vessel  instantly." 

{653.9    Pmialties. 

Any  person  or  fishing  vessel  found  to 
be  in  violation  of  this  part  is  subject  to 
the  civil  and  criminal  penalty  provisions 
and  forfeiture  provisions  of  the 
Magnuson  Act,  to  15  CFR  Part  904  (Civil 
Procedures),  and  other  applicable  law. 


■  Period  (■)  meant  a  short  flash  of  light;  dash  (-) 
means  a  long  Hash  of  light. 


Subpart  B— Management  Measures 
{653.20    Seasons. 

The  initial  fishing  season  for  red  drum 
is  from  0001  hours  (local  time)  December 
23, 1986,  until  2400  hours  (local  time) 
December  31, 1987.  Subsequent  fishing 
seasons  correspond  to  the  calendar 
year. 

{  653.21    Commercial  quotas. 

(a)  The  total  allowable  harvest  of  red 
drum  for  the  directed  commercial  red 
drum  fishery  in  the  EEZ  is  zero. 

(b)  The  total  allowable  harvest  of  red 
drum  for  the  non-directed  conmiercial 
red  drum  fishery  in  the  EEZ  is  100,000 
pounds. 

{653.22    Harvest  limitations. 

(a)  Directed  commercial  red  drum 
fishery.  No  red  dnmi  may  be  harvested 
from  the  EEZ  in  the  directed  commercial 
red  drum  fishery. 

(b)  Non-directed  commercial  red 
drum  fishery.  Fishing  vessels  fishing  in 
the  non-directed  commercial  fishery 
may  not  land  red  drum  the  total  weight 
of  which  exceeds  five  percent  of  the 
total  weight  of  all  other  fish  aboard  such 
vessel.  Vessels  fishing  in  the  non- 
directed  commercial  fishery  must 
conduct  their  operations  in  a  way  that 
minimizes  wastage  of  red  drum. 

(c)  Recreational  red  drum  fishery. 
Fishing  vessels  fishing  in  the 
recreational  red  drum  fishery  may  not 
have  on  board  in  the  EEZ  or  land  red 
drum  harvested  from  the  EEZ  in  excess 
of  one  red  drum  per  person  per  trip.  A 
State  landing  or  possession  law  that  is 
more  restrictive  than  this  limitation 
applies  to  red  drum  taken  in  the 
recreational  fishery  in  the  EEZ  and 
landed  in  that  State.  Red  drum  in  excess 
of  the  applicable  bag  limit  must  be 
released  immediately  with  a  minimum 
of  harm. 

(d)  Transfer  at  sea.  Red  drum 
harvested  from  or  possessed  in  the  EEZ 
may  not  be  transferred  from  a  fishing 
vessel  to  any  other  vessel. 

(e)  The  landing  and  possession  laws 
of  the  State  where  landed  will  apply  to 
red  drum  taken  from  the  F.p.z  by  shrimp 
vessels. 

{653.23    Closures. 

(a)  The  Secretary,  by  publication  of  a 
notice  in  the  Federal  Register,  will  close 
the  directed  commercial  red  drum 
fishery  when  the  quota  as  specified  in 

9  653.21(a)(1)  is  reached  or  is  projected 
to  be  reached. 

(b)  The  Secretary,  by  publication  of  a 
notice  in  the  Federal  Register,  will 
prohibit  the  landing  of  red  drum  from 
the  non-directed  commercial  red  drum 
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fishery  when  the  quota  for  such  ftshety 
as  specified  in  S  653.21(a)(2)  is  reached 
or  is  projected  to  be  reached. 

§  653.24    Quota  ad|ustment  procedures. 

(a)  The  Southeast  Fisheries  Center. 
NMFS,  will  assess  the  condition  of  the 
red  dnun  stock  on  an  annual  basis.  The 
Center  Director  will  provide  the 
Regional  Director  with  an  assessment 
report  by  October  1  which  includes  a 
recalculation  of  maxijmum  sustainable 
yield  (MSY),  if  necessary,  and  a  range  of 
ABC  for  the  E£Z  for  the  upcoming 
Hshing  year  along  with  a  description  of 
the  biological  consequences  of  levels  of 
harvest  within  the  ABC  range. 

(b)  The  Regional  Director  will 
consider  economic,  social,  and 
biological  imfwcts  of  various  levels  of 
harvest  within  the  ABC  range  and  will 


recommend  quotas  in  the  EEZ  for  the 
next  fishing  year  that  are  consistent 
with  the  objectives  of  the  FMP.  If 
changes  are  needed  in  MSY  or  the 
quotas  from  the  previous  year,  NMFS 
will  advise  the  Secretary  of  any 
recommendations. 

(c)  The  Secretary  will  review  NMFS' 
recommendations,  supporting  rationale, 
and  other  relevant  information.  If,  after 
consulting  with  the  Gulf  of  Mexico 
Fishery  Management  Council  and 
affected  States,  the  Secretary  concurs 
that  NMFS'  recommendations  are 
consistent  with  the  objectives  of  the 
FMP,  the  national  standards,  and  other 
applicable  law,  he  will  publish  in  the 
Federal  Register  any  proposed 
preliminary  changes  prior  to  the 
appropriate  fishing  year.  A  30-day 


period  for  public  comment  will  be 
afforded.  After  consideration  of  public 
comments,  the  Secretary  may  publish  in 
the  Federal  Register  any  final  changes 
for  that  fishing  year. 

(d)  Appropriate  preseason  changes  in 
the  regulations  which  may  be 
implemented  by  the  Secretary  in  the 
Federal  Register  include: 

(1)  Adjusting  the  estimate  of  MSY  for 
red  drum. 

(2)  Establishing  or  modifying  quotas 
and  associated  harvest  limitations. 

§  653.25    Speclficalty  auttiortzed  activltlM. 

The  Secretary  may  authorize,  for  the 
acquisition  of  information  and  data, 
activities  otherwise  prohibited  by  these 
regulations. 

BILUNQ  COOC  3S1«-2a-« 
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FIGURE  1  -  STATISTICAL  GRIDS  FOR  REPORTING  THE  HARVEST  OF  RED  DRUM 
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Proposed  Rules 


Federal  Register 

Vol  51.  No.  247 

Wednesday,  December  2i,  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttw  rute 
making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  91 
[Docket  No.  S4-0421 

Cleaning  and  Disinfecting  of  Export 
Aircraft 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

summary:  This  document  proposed  to 
amend  the  regulations  governing  the 
exportation  of  animals  and  animal 
products  from  the  United  States  by 
adding  regulations  to  require  the 
cleaning  and  disinfecting  of  aircraft 
prior  to  their  being  used  to  export 
animals  from  the  United  States.  These 
proposed  regulations  appear  to  be 
necessary  to  help  ensure  that  aircraft 
used  to  export  animals  from  the  United 
States  are  not  contaminated  with 
disease  and  to  encourage  international 
trade  in  animals  from  the  United  States. 

date:  Your  written  on  this  proposed  rule 
will  be  considered  if  we  receive  them  no 
later  than  February  23, 1987. 

aooress:  Send  written  comments  to 
Steven  R.  Poore,  Acting  Assistant 
Director,  Regulatory  Coordination, 
APHIS.  UDA.  Room  728.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  are  in  response  to 
Docket  Number  84-042.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  holdays. 

FOM  FURTHER  INFORMATION  CONTACT: 

Dr.  Najam  Q.  Faizi,  Import-Export 
Operations  Staff,  VS,  APHIS,  USDA, 
Room  762,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
301-436-6383. 


SUPPLEMENTARY  INFORMATKMl: 
Background 

The  regulations  in  9  CFR  Part  91  (the 
regulations)  govern  the  inspection  and 
handling  of  livestock  for  exportation 
from  the  United  States.  Among  other 
things,  the  regulations  contain 
provisions  in  Subpart  D,  S  91.18, 
concerning  the  cleaning  and  disinfecting 
of  surface  vessels  (ships)  used  to  export 
animals  from  the  United  States.  These 
regulations  are  designed  to  help  ensure 
that  such  ships  are  not  contaminated 
with  disease  organisms  or  vectors  of 
communicable  disease  which  could 
infect  the  animals  being  transported. 

It  is  established  that  means  of 
conveyance,  including  ships  and 
aircraft,  can  become  contaminated  with 
disease  organisms  or  with  vectors  of 
communicable  disease,  such  as  flies, 
ticks,  lice,  and  mites.  Animals 
transported  in  contaminated 
conveyances  may  become  infected  with 
disease.  For  this  reason,  S  91.18  of  the 
regulations  requires  cleaning  and 
disinfection  of  ships  before  they  can  be 
used  to  export  animals  from  the  United 
States.  However,  the  regulations  do  not 
require  cleaning  and  disinfecting  of 
similarly  used  aircraft,  even  though  most 
animals  exported  from  the  United  States 
are  exported  in  aircraft,  not  in  ships. 
This  failure  to  require  cleaning  and 
disinfecting  of  aircraft  used  to  export 
animals  from  the  United  States  could 
result  in  a  serious  disease  outbreak,  and 
could  discourage  international  sales  of 
animals  from  the  United  States. 

Therefore,  it  is  proposed  to  add  a  new 
Subpart  E  to  require  the  cleaning  and 
disinfecting  of  aircraft  prior  to  their  use 
to  export  animals  from  the  United 
States.  The  proposed  Subpart  E  would 
read  as  follows: 

Subp«i4  E — Cleaning  and  Disinfection  of 
Aircraft 

§  91.41  Cleaning  and  disinfecting  of  aircraft 

Immediately  prior  to  loading,  the  stowage 
area  of  aircraft  to  be  used  to  export  animals 
under  the  provisions  of  this  part  shall,  under 
the  supervision  of  an  inspector,  be  cleaned 
and  disinfected  using  a  freshly  prepared 
solution  of  4  percent  sodium  carbonate  and 
0.1  percent  sodium  silicate.  In  addition, 
immediately  prior  to  loading,  all  loading 
ramps,  flttings.  and  equipment  to  be  used  in 
loading  the  animals  on  the  aircraft  shall  be 
cleaned  and  disinfected  using  approved 
disinfectant  listed  in  |  71.10  of  this  Chapter. 
After  such  cleaning  and  disinfecting,  the 
inspector  shall  sign  and  deliver  to  the  captain 


of  the  aircraft  or  other  responsible  official  of 
the  airline  involved,  a  document  stating  that 
the  aircraft  has  t)e€n  properly  cleaned  and 
disinfected,  and  stating  further  the  date,  the 
carrier,  the  flight  number,  and  the  name  of  the 
airport  and  the  city  and  state  in  which  it  is 
located. 

These  cleaning  and  distinfection 
requirements  would  be  adequate  to 
ensure  that  aircraft  that  are  used  to 
export  animals  from  the  United  States 
are  not  contaminated  with  disease 
organisms. 

Section  91.18  of  the  regulations  lists 
the  disinfectants  approved  for 
disinfecting  vessels,  fittings,  utensils, 
and  equipment  used  when  exporting 
animals.  The  only  listed  disinfectant 
that  does  not  damage  the  interior  of  the 
aircraft  is  a  solution  of  4  percent  sodium 
carbonate  plus  0.1  percent  sodium 
silicate.  Therefore,  this  disinfectant  is 
proposed  for  disinfecting  the  stowage 
area  of  aircraft.  The  proposed 
regulations  would  also  require  that  the 
disinfectant  solution  be  "freshly 
prepared."  This  requirement  appears  to 
be  necessary  to  ensure  that  the 
disinfectant,  which  loses  its 
effectiveness  over  time,  is  strong  and 
effective  when  applied  to  the  stowage 
area  of  the  aircraft. 

It  is  also  proposed  to  require  that 
loading  ramps,  Httings,  and  other 
equipment,  used  in  the  loading  of  export 
animals  on  board  aircraft,  be  cleaned 
and  disinfected.  This  appears  to  be 
necessary  to  help  ensure  that  such 
ramps,  fittings,  and  equipment  are  not 
contaminated  by  disease  organisms, 
which  could  be  transmitted  to  animals 
in  later  shipment  when  the  same  ramps, 
fittings,  and  equipment  are  used.  It  is 
proposed  that  any  of  the  disinfectants 
approved  for  use  on  vehicles  under 
9  71.10  of  the  regulations  could  be  used 
for  this  purpose.  These  disinfectants 
have  all  been  shown  to  be  effective. 

It  is  also  proposed  to  provide  that  the 
inspector  who  supervises  the  cleaning 
and  disinfecting  shall  sign  and  deliver  to 
the  responsible  airline  official  a 
document  stating  that  the  aircraft  has 
been  properly  cleaned  and  disinfected. 
This  provision  appears  necessary  so 
that  the  responsible  airline  official  can 
prove  that  the  cleaning  and  disinfecting 
was  properly  completed. 

It  appears  that  adoption  of  the 
reg\ilations  would  help  to  protect  and 
encourage  international  trade  in  animals 
from  the  United  States  by  providing  a 
mechanism  whereby  foreign  buyers 
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could  be  assured  that  aircraft  and 
equipment  used  to  load  animals  on  the 
aircraft  for  export  from  the  United 
States  are  not  contaminated  with 
disease  organisms. 

Inspector 

The  regulations  in  Part  9.  Subpart  A, 
§  91.1(d)  define  "inspector"  as  "Ia]n 
inspector  of  Veterinary  Services."  The 
Animal  and  Plant  Health  Inspection 
Service,  of  which  Veterinary  Services  is 
a  part,  employs  inspectors  of  both 
Veterinary  Services  and  Plant  Protection 
and  Quarantine.  All  these  inspectors  are 
trained  and  qualified  to  perform  the 
inspections  required  under  the 
regulations  in  Part  91.  including  the 
provisions  of  proposed  new  Subpart  E. 
Therefore,  it  is  proposed  to  amend  the 
definition  of  "inspector"  to  read:  "An 
inspector  of  the  Animal  and  Plant 
Health  Inspection  Service." 

Miscellaneous 

This  document  would  also  make 
certain  nonsubstantive  changes  in  the 
!  j  regulations  for  the  purposes  of  clarity. 

Executive  Order  122tl  and  Regulatory 

Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  rule  would  not  have 
an  effect  on  the  economy  of  $100  million 
of  more;  would  not  cauce  a  maior 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  have  no  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  not  anticipated  (hat  the  proposed 
regulations,  if  adopted,  would  have  any 
significant  economic  impact  on  any 
entities.  No  delay  in  the  departure  of 
aircraft  would  be  caused  by  these 
requirements.  In  addition,  most  airlines 
already  clean  and  disinfect  the  stowage 
area  of  their  aircraft  prior  to 
transporting  animals  from  the  United 
States.  Therefore,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  action 
would  not  have  a  significant  eoonoraic 
Impact  on  a  substantial  number  of  smalt 
entities. 

Executi**  OMIar  12872 

This  program /activity  is  listed  in  the 
Catalog  of  Federal  DwMstic  Assistance 
under  No.  lOMS  and  is  sub{e<A  to  the 


provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015) 

List  of  Subjects  in  9  CFR  Part  91 

Animal  disease.  Animal  welfare. 
Exports.  Humane  animal  handling. 
Livestock  and  livestock  products. 
Transportation. 

PART  91-INSPECTION  AND 
HANDLING  OF  UVESTOCK  FOR 
EXPORTATION 

Accordingly,  it  is  proposed  to  amend 
the  regulations  in  9  CFR  Part  91  as 
follows: 

The  authority  citation  for  Part  91 
would  continue  to  read  as  follows: 

Authority:  21  U.SX;.  106. 112, 113. 114a,  120, 
121,  134b,  612,  613,  614.  618;  46  UAC.  4608, 
466b;  7  CFR  2.17.  2.51,  and  371.2(d). 

2.  In  S  91.1.  the  terms  would  be 
rearranged  alphabetically  without 
paragraph  designations  and  the 
definition  of  "inspector"  would  be 
revised  to  read  as  follows: 

§91.1    DefMtiens. 

*         •         »         •         » 

Inspector.  An  inspector  of  the  Animal 
and  Plant  Health  Inspection  Service, 


§91.18    [Amendadl 

3.  In  I  91.18,  patvgraph  (b)  would  be 
revised  to  read  as  Miows: 

*  •        *        »        • 

(b)  4  percent  sodimn  carbonate  plus 
0.1  percent  sodium  silicate. 

*  *        •        .        » 

4.  In  Part  91,  a  new  Subpart  E 
consisting  of  1 91.41  would  be  added  to 
read  as  follows: 

Subpart  E-Cleaninfl  and  Olslnlacfin«  of 
Ail  ui  aft 

Sec. 

91.41    Cleaning  and  disinfections  of  aircraft 

Subpart  E— Cleaning  and  Disinfecting 
of  Aircraft 

§91.41    Ctoanlng  and  dWnfectlng  of 
aircraft 

Immediately  prior  to  loading,  the 
stowage  area  of  aircraft  to  be  used  to 
export  animals  under  the  provisions  of 
this  part  shall,  under  the  supervisicm  of 
an  inspector,  be  deaned  and  then 
disinfected  using  a  freshly  prepared 
solution  of  a  4  pcncent  sodkim  carbonate 
plus  0.1  percent  sodium  silicate.  In 
addition,  immediately  prior  to  loadiitg. 
all  loading  ramps,  fittings,  and 
equipment  to  be  osed  in  loading  the 
animals  on  the  airccafi  shall  be  cleaned 
and  disinfected  osing  an  approved 


disinfectant  listed  in  §  71.10  of  this 
chapter.  After  such  cleaning  and 
disinfecting,  the  inspector  shall  sign  and 
deliver  to  the  captain  of  the  aircraft  or 
other  responsible  official  of  the  airline 
involved,  a  document  stating  that  the 
aircraft  has  been  properly  cleaned  and 
disinfected,  and  stating  further  the  date, 
the  carrier,  the  flight  number,  and  the 
name  of  the  airport  and  the  city  and 
state  in  which  it  is  located. 

Done  al  Washington.  DC,  this  17th  day  of 
December  1966. 
).K.  Atwell. 

Deputy  Adminittralor.  Veterinary  Services 
[PR  Doc.  «8-2»667  Filed  13-2>-a6;  8:45  am) 

BtLUNQ  COOe  S410-3«-« 


9  CFR  Parts  160  and  161 

[Docket  No.  88-049] 

Requirements  and  Standards  for 
AccredHed  Veterlnariana 

aqency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

AcnoN:  Pnqxwed  rule. 


SUMMARY:  This  docnment  proposes  to 
prohibit  an  accredited  veterinarian  from 
performing  official  duties  associated 
with  livestock  in  which  the  accredited 
veterinarian  or  any  member  of  the 
accredited  veterinarian's  immediate 
family  has  a  financial  interest.  This 
action  appears  necessary  to  help  ensure 
that  accredited  veteranarians  avoid 
both  conflicts  of  interest  and  the 
appearance  of  conflicts  of  interest  in 
performfaig  their  official  duties. 

DATE:  Written  comments  mtret  be 
received  on  or  before  February  23. 1987. 
ADDRESS:  Written  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Steven  R.  Poore,  Acting  Assistant 
Director.  Regulatory  Coordination. 
APHIS.  USDA.  Room  728.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  CommenU 
should  state  that  they  are  in  response  to 
Docket  Number  86-048.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  holidays. 

FOR  FURTHBR  INTOWWATIOtl  CONTACT 

Dr.  Robert  E.  Wagner.  Senior  Staff 
Veterinarian.  Regulatory 
Communications  and  Compliance  Policy 
Staff.  VS.  APHIS,  USDA,  Room  627, 
Federal  Bailding,  6505  Belcrest  Road, 
Hyaltsvflie.  NO  20782;  (282}  436-8565. 


WNHm 
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SUmmiNTARV  INFOmiATK>N: 
Background 

The  regulations  in  9  CFR.  Subchapter 
I,  contain,  among  other  things,  a  code  of 
ethics,  called  "Standards  for  Accredited 
Veterinarians,"  by  which  accredited 
veterinarians  are  required  to  conduct 
their  official  duties.  This  code  of  ethics 
currently  does  not  prohibit  an 
accredited  veterinarian  from  performing 
official  duties  associated  with  livestock 
in  which  the  accredited  veterinarian  or 
any  member  of  the  accredited 
veterinarian's  immediate  family  has  a 
financial  interest.  However,  any 
accredited  veterinarian  performing 
official  duties  associated  with  these 
livestock  could  have  a  potential  conflict 
of  interest,  since  family  ties  could 
influence  the  accredited  veterinarian  to 
misrepresent  facts  concerning  the 
livestock. 

Departmental  ex[>erience  indicates 
that  most  accredited  veterinarians 
voluntarily  refrain  from  performing 
official  duties  associated  %vith  livestock 
in  which  they  or  members  of  their 
immediate  family  have  a  fmancial 
interest.  Nevertheless,  the  Department 
believes  that  unethical  behavior,  or  even 
the  appearance  of  impropriety,  by  some 
accredited  veterinarians  could  seriously 
undermine  Federal  and  cooperative 
veterinary  programs.  The  Department 
proposes,  therefore,  to  amend  Part  161 
by  adding  a  new  provision  to  the 
"Standards  for  Accredited 
Veterinarians"  which  would  prohibit  an 
accredited  veterinarian  from  performing 
official  duties  associated  with  livestock 
in  which  the  accredited  veterinarian  or 
any  member  of  the  accredited 
veterinarian's  immediate  family  has  a 
Rnancial  interest. 

If  adopted,  this  proposal  should  help 
ensure  that  accredited  veterinarians 
avoid  both  conflicts  of  interest  and  the 
appearance  of  conflicts  of  interest  in 
conducting  their  official  duties. 

In  conjunction  with  the  proposed 
provision,  the  Department  also  proposes 
to  add  two  defmitions  to  9  CFR  Part  160 
as  follows: 

"Immediate  family. "  An  accredited 
velerinarians  spouse,  parents  and  step- 
parents, parents-in-law  and  step-parents-in- 
law,  brothers  and  sisters  and  their  spouses, 
step-brothers  and  step-sisters  and  their 
spouses,  brothers-in-law  and  sisters-in-law 
and  their  spouses,  and  children  and  step- 
children and  their  spouses. 

"Official  duies. "  Functions  specifically 
■■•iyied  to  accredited  veterinarians  by 
Subchapters  A,  B.  C,  and  D  of  this  chapter, 
and  by  cooperative  Slate-Federal  disease 
control  and  eradication  programs. 

The  proposed  definition  of 

"immediate  family"  includes  the 
relatives  of  an  accredited  veterinarian 
who.  the  Department  believes,  are  most 


likely  to  be  in  a  position  to  influence  the 
accredited  veterinarian  if  the  accredited 
veterinarian  performs  official  duties 
associated  with  livestock  in  which  they 
have  a  financial  interest. 

The  proposed  definition  of  "official 
duties"  includes  only  duties  specifically 
assigned  to  accredited  veterinarians  by 
Subchapters  A,  B,  C,  and  D  of  Chapter  1, 
Title  9,  Code  of  Federal  Regulations;  and 
by  cooperative  State-Federal  disease 
control  and  eradication  programs.  The 
deRnition  does  not  include  general 
veterinary  services,  which  may  be 
provided  by  any  licensed  veterinarian. 

This  proposal  also  would  correct 
minor  inconsistencies  in  a  definition  and 
a  footnote  in  Part  160. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  review  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  action  would  not 
have  a  significant  effect  on  the 
economy;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
should  have  no  signiflcant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Also,  it  appears  that  the  amendments 
proposed  by  this  document  are 
consistent  with  the  practices  of  the  vast 
majority  of  accredited  veterinarians. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Parts  160  and 
161 

Veterinarians. 

Accordingly,  it  is  proposed  to  amend 
Parts  160  and  161,  Title  9.  Code  of 
Federal  Regulations,  as  follows: 


PART  IM—OEFWimON  OF  TERMS 

1.  The  authority  citation  for  Part  160 
would  be  revised  to  read  as  set  forth 
below: 

Authority:  15  U.S.C.  1828:  21  U.S.C.  102, 105, 
111-114. 114a,  114«-1, 115, 116. 120, 121,  125, 
134b,  134f.  612,  and  613:  and  7  CFR  2.17,  2.51, 
and  371.2(d]. 

2.  In  S  160.1,  all  paragraph 
designations  would  be  removed  and  all 
definitions  placed  in  alphabetical  order. 

3.  In  S  160.1,  the  definition  of 
"Accredited  veterinarian"  would  be 
amended  by  replacing  the  words  "Parts 
1.  2,  3,  and  11  of  Subchapter  A,  and 
Subchapters"  with  "Subchapters  A.". 

4.  In  §  160.1,  footnote  1  would  be 
amended  by  replacing  the  words  "Part 
11  of  Subchapter  A,  and  Subchapters" 
with  "Subchapters  A,"  by  adding  a 
parenthesis  after  "employed 
veterinarians":  and  by  adding  the  word 
"veterinarians"  before  the  phrase  "are 
authorized  to  perform.  .  .  ." 

5.  In  S  160.1.  two  new  definitions 
would  be  added  in  alphabetical  order  to 
read  as  follows: 

§  160.1    Deflnltlona. 


"Immediate  family. "  An  accredited 
veterinarian's  spouse,  parents  and  step- 
parents, parents-in-law  and  step- 
parents-in-law,  brothers  and  sisters  and 
their  spouses,  step-brothers  and  step- 
sisters and  their  spouses,  brothers-in- 
law  and  sisters-in-law  and  their 
spouses,  and  children  and  step-children 
and  their  spouses. 

"Official  duties. "  Functions 
specifically  assigned  to  an  accredited 
veterinarian  by  Subchapters  A,  B,  C, 
and  D  of  this  chapter,  and  by 
cooperative  State-Federal  disease 
control  and  eradication  programs. 


PART  161-REQUIREMENTS  AND 
STANDARDS  FOR  ACCREDITED 
VETERINARIANS  AND  SUSPENSION 
OR  REVOCATION  OF  SUCH 
ACCREDITATION 

6.  The  authority  citation  for  Part  161 
would  continue  to  read  as  set  forth 
below: 

Authority:  15  U.S.C.  1626:  21  U.S.C.  105. 
111-114, 114a,  114a-l,  116. 12a  121, 125, 134b. 
134f:  7  CFR  2.17,  2.51.  and  371.2(d). 

7.  In  %  161.3.  a  new  paragraph  (m) 
would  be  added  to  read  as  follows: 
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S  160.3,    standards  for  Accredited 

Veterinarians. 

*        *        ♦        «        , 

(m)  An  accredited  veterinarian  shall 
not  perform  official  duties  associated 
with  livestock  in  which  the  accredited 
veterinarian  or  any  member  of  the 
accredited  veterinarian's  immediate 
family  has  a  financial  interest. 

Done  at  Washington,  DC,  this  17th  day  of 
December,  1966. 

I-K.  Atwell,  Deputy  Administratar. 

Veterinary  Servicea. 

[FR  Doc.  86-28666  Filed  12-23-86:  8:45  am] 

BILLING  COOE  3410-34-M 


NUCLEAR  REGULATORY 
COMMISSION^ 

10  CFR  Parts  30, 40  and  70 

Materials  Safety  Regulation  Review 
Study  Group  Report;  Correction 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Availabihty  of  report  and 
request  for  comment;  correction. 


summary:  This  document  corrects  a 
notice  of  availability  appearing  in  the 
Federal  Register  on  December  17, 1986 
(51  FR  45122)  that  requests  public 
comment  on  the  report  developed  by  the 
Materials  Safety  Regulation  Review 
Study  Group.  This  action  is  necessary  to 
correct  an  inadvertent  error  in  the 
computation  of  the  comment  closing 
date.  The  comment  closing  date  for  this 
document  should  be  changed  from 
January  16, 1987  to  February  17. 1987. 

date:  Submit  comments  by  February  17, 
1987.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 

ADDRESSES:  Mail  comments  or 
suggestions  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  1717  H  Street  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  E.  Cunningham,  Director. 
Division  of  Fuel  Cycle  and  Material 
Safety.  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Telephone:  (301)  427-4485, 

Dated  at  Bethesda.  Maryland,  this  19th  day 
of  December,  1988. 


For  the  U.S.  Nuclear  Regulatory 
Commission. 

Donnie  H.  Grimsley, 

Director.  Division  of  Rules  and  Records. 

Office  of  Administration. 

(FR  Doc.  86-28920  Filed  12-23-88;  8:45  am] 

■NXMG  CODE  79W-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  86-NM-215-AD] 

Airworttiiness  Directives:  Boeing 
Model  747  and  757  Series  Airplanes. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 

ACTION:  Notice  of  proposed  rulemakins 
(NPRM). 


SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD), 
applicable  to  Boeing  Models  747  and  757 
airplanes,  which  would  require 
inspection  of  the  passenger  door 
emergency  power  reservoir  for  integrity 
of  the  pressure  relief  rupture  disk, 
repair,  if  necessary,  and  replacement  of 
defective  disk  retainers.  This  action  is 
prompted  by  numerous  reports  of 
emergency  power  reservoirs  found  to  be 
prematurely  discharged.  This  condition, 
if  not  corrected,  would  render  the 
emergency  power  reservoir  incapable  of 
providing  power  to  assist  in  opening  the 
door  quickly  when  required  for 
emergency  evacuation. 

DATES:  Comments  must  be  received  on 
or  before  February  16. 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  8ft-NM- 
215-AD,  17900  Pacific  Highway  South. 
C-68966.  SeatUe.  Washington  98168.  The 
applicable  Boeing  service  information 
may  be  obtained  from  the  Boeing 
Commercial  Airplane  Company.  P.O. 
Box  3707.  Seattle.  Washington  98124;  the 
applicable  H.  R.  Textron  service 
information  may  be  obtained  from  H.  R. 
Textron.  25200  West  Rye  Canyon  Road. 
Valencia.  California  91355.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certificate  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Pliny  Brestel,  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-1931. 


Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-66966,  Seattle,  Washington 
98166. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No,  86-NM-215-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion 

Operators  of  Boeing  Model?  747  and 
757  airplanes  have  reported  a  number  of 
instances  in  which  the  passenger  door 
emergency  power  reservoir  was  found 
to  be  discharged.  Investigation  revealed 
a  sharp  edge  defect  on  the  pressure 
relief  rupture  disk  retainer  which  had 
scored  the  pressure  relief  rupture  disk, 
causing  it  to  rupture  prematurely. 
Further  investigation  revealed  that  the 
defective  retainers  are  installed  only  on 
certain  emergency  power  reservoirs,  the 
serial  numbers  of  which  are  listed  in  H. 
R.  Textron  Service  Bulletin  Number 
803300-52-05.  A  discharged  emergency 
power  reservoir  would  he  incapable  of 
providing  power  to  assist  in  opening  the 
door  quickly  during  an  emergency 
evacuation. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletins  747- 
52A2201  (for  Model  747  airplanes),  and 
757-52A0022  (for  Model  757  airplanes), 
both  dated  September  15. 1986,  which 
reference  H.  R.  Textron  (manufacturer  of 
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the  emergency  power  reservoir)  Service 
Bulletin  No.  803300^2-05.  dated 
September  15. 1988,  which  describes 
procedures  for  the  inspection  and  repair, 
if  necessary,  of  the  passenger  door 
emergency  power  reservoirs  to  ensure 
installation  of  acceptable  pressure  relief 
rupture  disks  and  retainers. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  an  AD  is  proposed 
that  would  require  inspection  of  the 
emergency  power  reservoir,  repair,  if 
necessary,  and  replacement  in 
accordance  with  the  service  bulletins 
referenced  above. 

It  is  estimated  that  157  Boeing  Model 
747  and  64  Boeing  Model  757  airplanes 
of  U.S.  registry  would  require  inspection 
and  repair,  if  necessary,  of  the 
passenger  door  emergency  power 
reservoirs,  which  would  require  a 
maximum  of  2.182  total  manhours  to 
accomplish.  At  an  estimated  cost  of  $40 
per  manhour,  the  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$67,280. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  is  not  a  signficant  rule  pursuant  to 
the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  it  is 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few.  if  any,  Boeing  Model  747 
and  757  airplanes  are  operated  by  small 
entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subfects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

PART  3»-{AMEN0E0] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  {  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13M(a).  1421  and  1423; 
48  use  10e(g)  (Revised  Pub.  L.  97-499, 
January  12. 1983):  and  14  CFR  11.88. 


$30.13    [ 


2.  By  adding  the  following  new 
airworthiness  directive: 


Boeing:  Applies  to  all  Model  747  and  757 
series  airplanes,  certificated  in  any 
categorty.  To  ensure  proi)er  passenger 
door  operation  during  emergency 
evacuation,  accomplish  the  following, 
unless  previously  accomplished: 

A.  Within  60  days  after  the  effective  date 
of  this  AD,  inspect  the  serial  number  on  the 
passenger  door  emergency  power  reservoirs 
in  accordance  with  Boeing  Service  Bulletin 
747-52A2201  (for  Model  747  airplanes)  or 
757-52A0O22  (for  Model  757  airplanes),  both 
dated  September  15, 1986,  or  later  FAA- 
approved  revisions. 

1.  If  no  serial  number  is  found  which 
matches  one  listed  in  H.  R.  Textron  Service 
Bulletin  803300-52-05.  dated  September  15. 
1986,  no  further  action  is  necessary. 

2.  For  any  reservoir  on  which  the  serial 
number  matches  one  listed  in  the  H.  R. 
Textron  Service  Bulletin  referenced  al>ove, 
determine  if  the  reservoirs  is  fully  charged.  If 
any  discharged  emergency  power  reservoir  is 
found,  modify  before  further  flight  in 
accordance  with  the  applicable  Boeing 
Service  Bulletin  referenced  above. 

Note:  These  units  may  have  been  installed 
on  airplanes  other  than  those  listed  in  the 
Boeing  Service  Bulletins  referenced  above. 

B.  For  each  emergency  power  reservoir 
with  a  serial  number  listed  in  R  R.  Textron 
Service  Bulletin  803300-52-05,  dated 
Setember  15. 1986.  determine  on  a  daily  basts 
that  the  reservoir  is  fully  charged.  This  daily 
procedure  may  be  discontinued  once  the 
reservoir  is  modified  in  accordance  with  the 
applicable  Boeing  Service  Bulletin  referenced 
above.  If  any  discharged  emergency  power 
reservoir  is  found,  modify  before  further  flight 
in  accordance  with  the  applicable  Boeing 
Service  Bulletin  referenced  above. 

C.  Within  12  months  after  the  effective  date 
of  this  AD,  modify  all  ersers-ncj'  power 
reservoirs  listed  in  H.  R.  Textron  Service 
Bulletin  803300-52-05.  dated  September  IS, 
1986,  in  accordance  with  the  appliuible 
Boeing  Service  Bulletin  referenced  above. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certifciation  Office,  FAA. 
Northwest  Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 


Issued  in  Seattle,  Washington,  on 
December  17, 1986. 
Frederick  M.  Isaac, 

Acting  Director  Northwest  Mountain  Region. 
[FR  Doc.  86-28878  Piled  12-23  86:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

IINTL-8S-S6) 

Withholding  Upon  Diapoattiona  of  U^ 
Real  Property  Interests  by  Publicly 
TradMl  Partnarahlpa,  PubHcly  Traded 
Trusts  and  Real  Estate  Investment 
Trusts 

AOENCV:  Internal  Revenue  Service. 

Treasury. 

AcnOM:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMiMAftY:  This  document  provides 
proposed  Income  Tax  Regulations 
relating  to  the  withholding  that  is 
required  upon  the  disposition  of  a  U.S. 
real  property  interest  by  publicly  traded 
partnerships,  publicly  traded  trusts  and 
real  estate  investment  trusts.  In  the 
Rules  and  Regulations  portion  of  this 
Federal  Register,  the  Internal  Revenue 
Service  is  issuing  temporary  regulations 
relating  to  these  matters.  The  text  of 
those  temporary  regulations  also  serves 
as  the  comment  document  for  this 
proposed  rulemaking. 
DATE:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  before  February  23, 1987. 
ADONCSS:  Send  comments  and  requests 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue,  Attention,  CC:LR:T 
(INTL-88-fl6).  Washington.  DC  20224. 
FOM  FURTHCR  INFOflMATION  CONTACT 
John  M.  Zoscak.  jr.  of  the  Office  of  the 
Associate  Chief  Counsel  (International) 
within  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW..  Washington, 
DC  20224  (Attn:  CC:INTL:Br2); 
Telephone  202-566-3289  (not  a  toll-free 
call). 

SUPPLEMENTARY  INFOflMATION:  The 
temporary  regulations  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  add  new 
§  1.1445-8T  to  26  CFR  Part  1.  The  final 
regulations  that  are  proposed  to  be 
based  on  the  temporary  regulations 
would  amend  26  CFR  Part  1  by  placing 
the  rules  of  these  temporary  regulations 
at  an  appropriate  place  in  the  final 


Federal  Register  /  Vol.  51.  No.  247  /  Wednesday.  December  24.  1988  /  Proposed  Rules 


regulations  under  section  1445  of  the 
Internal  Revenue  Code.  For  the  text  of 
the  temporary  regulations,  see  T.D.  8114 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  these 
proposed  rules  are  not  ma|or  rules  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  which  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  the  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Rexibility  Act 
(5U.S.C.Chapter6). 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
collection  of  information  requirements 
may  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
Attention;  Desk  Officer  for  Internal 
Revenue  Service.  New  Executive  Office 
Building.  Washington.  DC  20503.  The 
Internal  Revenue  Service  requests  that 
persons  submitting  conunents  on  these 
requirements  to  OMB  also  send  copies 
of  those  comments  to  the  Service. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  John  M.  Zoscak.  Jr.,  of  the 
Office  of  the  Associate  Chief  Counsel 
(International)  within  the  Office  of  Chief 
Counsel,  Internal  Revenue  Service. 
However,  personnel  from  other  o^ices 
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of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects 

26  CFR  §§  1.1441-1  through  1.14465-1 

Income  taxes.  Aliens,  Foreign 
corporations. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposal  of  Regulations 

The  temporary  regulations,  JT.D. 
8114],  pubHshed  in  &e  Rules  and 
Regiilations  portion  of  this  issue  of  the 
Federal  Register,  are  hereby  also 
proposed  as  final  regulations  under 
section  1445  of  the  Internal  Revenue 
Code  of  1954. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  86-28510  Filed  12-18-86;  4:48  pmj 
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26  CFR  Parte  1  and  602 
[Ut-132-«6] 

Depoatt  of  Eatlmated  Incoma  Tax  by 
Cartain  Privata  Foundationa  and  Tax> 
Exempt  Organizationa 

aqency:  Internal  Revenue  Service, 
Treasury. 

ACTKMl:  Notice  of  proposed  rulemaking 
by  cross  reference  to  temporary 
regulations. 

SUMMARY:  This  document  provides 
proposed  regulations  regarding  deposits 
of  estimated  income  taxes  by  certain 
private  foundations  and  tax-exempt 
organizations.  Changes  to  the  applicable 
tax  law  were  made  by  the  Tax  Reform 
Act  of  1986.  In  the  Rules  and 
Regulations  portion  of  this  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
deposits  of  estimated  taxes  by  such 
entities;  the  text  of  those  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATE:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  January  23, 1987.  due  to  the 
imminent  effective  date  set  by  section 
1542  of  the  Tax  Reform  Act  of  1986. 
ADDRESS:  Please  mail  or  deliver 
comments  to;  Commissioner  of  Internal 
Revenue,  Attention;  CC:LR;T  (LR-132- 
86).  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  ToUeris  of  the  Legislation  and 


Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224  (Attention;  CC;LR:T)  (202-566- 
3590,  not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend 
Parts  1  and  602  of  Title  26  of  the  Code  of 
Federal  Rgulations.  New  S  1.6302-lT  is 
added  to  Part  1  of  Title  26  of  the  Code  of 
Federal  Regulations.  When  the 
substance  of  S  1.6302-lT  is  promulgated 
as  a  final  regulation.  S  1.6302-l(a)  will 
be  revised  to  reflect  the  new  provisions. 
For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  86-28935  (TD 
8117)  published  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register.  The  preamble  to  the 
temporary  regulations  explains  this 
addition  to  the  Income  Tax  Regulations. 

Non-Applicability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defmed  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Regulatory  Flexibility  Act 

The  Secretary  of  the  Treasury  has 
certified  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
economic  and  any  other  secondary  or 
incidental  impact  of  the  requirement  for 
quarterly  tax  payments  flows  directly 
from  the  underlying  statute.  A  regulatory 
flexibility  analysis,  therefore,  is  not 
required  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  Chapter  6). 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperworik  Reduction  Act  of  1980. 
Comments  on  these  requirements  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  Internal  Revenue 
Service,  New  Executive  Office  Building, 
Washington,  DC  20503.  The  Internal 
Revenue  Service  requests  that  persons 
submitting  comments  on  the 
requirements  to  OMB  also  send  copies 
of  those  comments  to  the  Service. 
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Draftkig  Infonnatioa 

The  principal  author  of  these 
proposed  regulations  is  John  A.  Tolleris 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  regulations,  on  matters  of 
both  substance  and  style. 

Conunents  and  Requests  for  a  Public 
Hearing 

Before  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  wnll  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  bearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 
Lawrenoa  B.  Gibb*. 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  86-28636  Piled  12-23-86;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Reopening  of  the  Ptibiic  Comment 
Period  on  a  Modification  to  tha 
Kentucicy  Permanent  Regutatoqr 
Program 

AGENCY:  Office  of  Surface  Kfining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

action:  Reopening  of  comment  period. 

summary:  OSMRE  is  reopening  the 
public  comment  period  on  the 
substantive  adequacy  of  certain 
program  amendments  submitted  by  the 
Commonwealth  of  Kentucky  as  a 
modification  to  the  Kentucky  permanent 
regulatory  program  {herinafter  referred 
to  as  the  Kentucky  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendments 
pertain  to  the  establishment  of  a  bond 
pool  and  bond  pool  fund. 

This  notice  sets  forth  the  times  and 
locations  that  the  Kentucky  program  and 
the  proposed  amendments  are  available 
for  public  inspection  and  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  program  elements. 


DATC  Written  comments  not  received 
on  or  before  January  8, 1967,  will  not 
necessarily  be  considered. 
ADDRESS:  Written  comments  should  be 
mailed  or  hand  delivered  to:  W.  Hord 
Tipton.  Director,  Lexington  Field  Office, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  340  Legion  Drive, 
Suite  28,  Lexington,  Kentucky  40504. 
FOR  FURTHER  INFORMATION  CONTACT 

W.  Hord  Tipton,  Director.  Lexington 

Field  Office,  Office  of  Surface  Mining 

Reclamation  and  Enforcement.  340 

Legion  Drive.  Suite  28.  Lexington. 

Kentucky  40504;  Telephone;  1606]  23^ 

7327. 

SUPM^MENTARV  INFOfttlATKNi: 

I.  Public  Coment  Procedures 

A  vailabUity  of  Copies 

Copies  of  the  Kentucky  program,  the 
proposed  modifications  to  the  program, 
and  all  written  comments  received  in 
response  to  this  notice  wiU  be  available 
for  review  at  the  OSMRE  Offices  and 
the  Offices  of  the  State  regulatory 
authority  listed  below,  Monday  through 
Friday,  8:00  a.m.  to  4K)0  p.m.,  excluding 
holidays. 
Lexington  Field  Office,  Office  of  Surface 

Mining,  340  Legion  Drive,  Suite  28, 

Lexington,  Kentucky  40504: 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Room  5315A.  1100  L 

Street.  N.W..  Washington,  D.C.  20240; 
Bureau  of  Surface  Mining  Reclamation 

and  Enforcement,  Capitol  Plaza 

Tower,  Third  Floor,  Frankfort. 

Kentucky  40601. 

Pursuant  to  30  CFR  732.17ni)(2)(ii). 
each  requester  may  receive,  free  of 
charge,  one  single  copy  of  the  proposed 
amendment  by  contacting  OSMRE's 
Lexington  Field  Office  listed  under 
"AOOfKSSCS." 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include  explanabon 
in  support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the  Lexington. 
Kentucky  Field  Office  will  not 
necessarily  be  considered  and  included 
in  the  Administrative  Record  for  the 
final  rulemaking. 

II.  Background  on  the  Kentucky  State 
Program 

On  December  30, 1981,  Kentucky 
resubmitted  its  proposed  regulatory 
program  to  OSMRE.  On  April  13, 1982, 
the  Secretary  approved  the  program 
subject  to  the  correction  of  12  minor 
deficiencies.  The  approval  was  effective 


upon  publication  of  the  notice  of 
conditional  approval  in  the  May  18, 1982 
Federal  Register  (47  FK  21404-21435). 
Information  pertinent  to  the  general 
background  on  the  Kentucky  State 
Program,  including  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Kentucky 
program  can  be  found  in  the  May  18, 
1982  Federal  Register  notice. 
Subsequenty  actions  concerning  the 
conditions  of  ai^uoval  and  program 
amendments  are  identified  at  30  CFR 
917.11,  917.15,  917.16  and  917.17. 

in.  Subnnssioo  of  Piogiaaa  Amendments 

On  September  5, 1986.  Kentucky 
submitted  to  OSMRE,  pursuant  to  30 
CFR  732.17,  certain  revisions  to  the 
Kentucky  regulatory  program.  The 
revisions  were  intended  to  implement 
Kentucky  Senate  Bill  No.  130  (codified  at 
KRS  350.700  through  350.990]  which  was 
approved  by  OSMRE  on  July  18. 1966  (51 
FR  26002).  The  proposed  rules  were 
intended  to  address  the  requirement  at 
30  CFR  917.16(c)(1)  that  requires 
Kentucky,  prior  to  implementation  of 
Senate  Bill  No.  130.  to  submit  and  obtain 
OSMRE  approval  or  regulations  to 
implement  the  bill  The  submission 
included  emergency  rules  at  405  KAR 
10:20QE  and  regular  rules  at  405  ICAR 
10:200  which  would  supersede  the 
emergency  rules  upon  promulgation  and 
approval. 

On  October  6. 1986.  OSMRE 
aimounced  receipt  of  the  rules  and 
opportunity  for  public  comment  and  a 
public  hearing  in  the  Federal  Register 
(51  FR  35532).  The  public  comment 
period  closed  on  November  5, 1986.  The 
public  hearing  scheduled  for  October  31, 
1986.  was  not  held  because  no  one 
requested  an  opportunity  to  testify. 

On  December  4. 1986.  Kentucky 
submitted  modifications  to  its 
September  5  submission.  The  December 
4  submission  contains  modifications  to 
405  KAR  10:200.  These  proposed 
amendments  have  completed 
Kentucky's  promulgation  process  and 
therefore,  replace  and  supersede  the 
emergency  rules  at  405  KAR  10;200E. 
Language  has  been  added  at  405  KAR 
10:200  section  4  and  6  concerning 
financial  statements.  Revisions  have 
been  made  at  405  KAR  10:200  sections 
7(l)(g)  and  (2)(g)  concerning  the 
exclusion  of  the  applicant's  worst  12- 
month  period  from  consideration  when 
determining  the  applicant's  compliance 
record.  Revisions  have  been  made  to  405 
KAR  10:200  section  8  concerning  the 
transition  of  bonded  areas  is  existing 
permits  to  the  bond  pool  fund.  Changes 
have  been  made  in  section  9  concerning 
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record  keeping,  reporting  of  extraction 
tonnages  and  payment  of  tonnage  fees. 
The  provisions  in  section  9  for  deferral 
of  fees  for  stockpile  coal  have  been 
deleted. 

Therefore,  OSMRE  is  reopening  the 
public  comment  period  for  a  period  of 
fifteen  days  to  aUow  public  comments 
on  the  proposed  program  amendments 
as  modified.  Comments  should 
specifically  address  the  issue  of  whether 
the  proposed  amendments  are  in 
accordance  with  SMCKA  and  no  less 
effective  than  its  implementing 
regulations. 

List  of  Subjects  in  30  CFR  Part  817 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  December  in,  1986. 
H.  Leoaard  Richeson, 

Acting  Assistant  Director,  Program  Policy. 
|FR  Doc.  88-28887  Filed  12-21-86  8:45  am) 

BILUNa  CODE  4310-OS-M 


30  CFR  Part  S35 

Pul>lic  Comment  Procedure*  and 
Opportunity  for  Public  Hearing  on 
Proposed  Modifications  to  the  Ohio 
Pel  met  will  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

action:  Proposed  rule. 

summanv:  OSMRE  is  announcing 
procedures  for  a  public  comment  period 
and  for  requesting  a  public  hearing  on 
the  substantive  adequacy  of  a  program 
amendment  submitted  by  Ohio  as  an 
amendment  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA). 

The  amendment  submitted  consists  of 
proposed  changes  to  Ohio's  excess  spoil 
rules.  The  amendment  is  proposed  to 
address  deficiencies  in  Ohio's  regulatory 
program  with  regard  to  the  disposal  of 
excess  spoil  and  to  correct 
typographical  and  grammatical  errors 
that  were  noted  in  OSMRE's  September 
18, 1986  approval  of  Ohio's  excess  spoil 
rules  (51  FR  33034). 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendment  will  be  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment,  and  the 
procedures  that  will  be  followed  for  the 
public  hearing. 


dates:  Written  comments  from  the 
public  not  received  by  4:30  pun..  January 
23. 1987.  will  not  aeceaaarily  be 
considered  in  the  decision  on  whether 
the  proposed  amendment  should  be 
approved  and  incorporated  into  the 
Ohio  regulatory  pit^ram.  If  requested,  a 
public  hearing  on  the  proposed 
amendment  has  been  sclMsduled  for 
January  13, 1967.  Any  person  interested 
in  speaking  at  the  hearing  should 
contact  Ms.  Rose  Hatfield  at  the  address 
or  telephone  number  listed  below  by 
January  8, 1987.  If  no  person  has 
contacted  Ms.  Hatfield  by  that  date  to 
express  an  interest  in  the  heerirtg.  the 
hearing  will  be  cancelled.  If  only  one 
person  requests  an  opportunity  to  speak 
at  the  public  hearing,  a  public  meeting, 
rather  than  a  bearing,  may  be  held  and 
the  results  of  the  meeting  included  in  the 
Administrative  Record. 
ADDRESS:  The  public  hearing  if 
requested,  is  scheduled  for  \-XSi  p.nL  in 
Room  202,  Columbus  Field  Office,  2242 
South  Hanilton  Road,  Columbus,  Ohio 
43227. 

Written  comments  and  requests  for  an 
opportunity  to  speak  at  the  hearing 
should  be  directed  to  Ms.  Nina  Rose 
Hatfield,  Field  Office  Director, 
Columbus  Field  Office.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Room  202.  2242  South  Hamilton  Road. 
Columbus.  Ohio  43227;  Telephone:  (614) 
866-0578. 

Copies  of  the  Ohio  program,  the 
proposed  amendment  to  the  program,  a 
listing  of  any  scheduled  public  meetings, 
and  all  written  conunents  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  the  OSMRE  Field 
Office  listed  above  and  at  the  OSMRE 
Headquarters  Office  and  the  office  of 
the  State  regulatory  authority  listed 
below,  during  normal  business  hours 
Monday  through  Friday,  excluding 
holidays. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Room  5315A,  1100 

"L"  Sti^et  NW..  Washington,  DC 

20240 
Ohio  Division  of  Reclamation,  Building 

B,  Fountain  Square,  Columbus,  Ohio 

43224 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Nina  Rose  Hatfield,  Director, 
Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Room  202,  2242  South  Hamilton  Road, 
Columbus,  Ohio  43227;  Telephone:  (614) 
866-0578. 
SUPPIXMENTARY  INFORMATION: 

I.  Background  oe  the  Ohio  Program 

The  Ohio  program  was  approved 
effective  August  16, 1962.  by  notice 
published  in  the  August  10. 1982  Federal 


Registar  (47  FR  34688).  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  Ohio  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10, 
1983  Federal  Register.  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  935.11  and  935.15. 

n.  Submission  of  Revisions 

By  letter  dated  October  8, 1986,  the 
Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation  submitted  a 
proposed  amendment  to  Ohio's 
regulatory  program  at  1501:13-9-07.  The 
proposed  changes  to  OAC  section 
1501:13-0-07  include  the  requirement  to 
analyze  the  foundation  conditions  of  an 
excess  spoil  fill  for  the  possible  effects 
on  underground  mine  workings.  This 
amendmeBt  was  required  by  OShfilE  in 
the  September  18, 1986  approval  of 
Ohio's  excess  spoil  regulations  (51  FR 
33034).  There  are  also  some  minor 
editorial  changes  and  typographical 
corrections. 

The  full  text  of  the  |Ht>po6ed  program 
amendment  submitted  by  Ohio  is 
available  for  public  inspection  at  the 
addresses  listed  above.  Upon  request  to 
OSMRE's  Field  Office  Director,  each 
person  may  receive,  free  of  charge,  one 
single  copy  of  the  proposed  amendment. 
The  Director  now  seeks  public  comment 
on  whether  the  proposed  amendment  is 
no  less  effective  than  the  Federal 
regulations.  If  approved,  the  amendment 
will  become  part  of  the  Ohio  program. 

III.  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that,  pursuant 
to  Section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28. 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  Sections  3,  4.  7  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 


46692         Federal  Register  /  Vol.  51.  No.  247  /  Wednesday.  December  24.  1986  /  Proposed  Rule8 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act'  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  935 

Coal  mining,  Irtergovemmentai 
relations.  Surface  mining,  Underground 
mining. 

Dated:  December  15, 1986. 
JanMS  W.  Woriunan, 

Deputy  Director.  Operations  and  Technical 
Services,  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
|FR  Doc.  86-28889  Filed  12-23-86;  8:45  am] 

aajJNGCOOC  431O-06-ll 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  357 

[Ospartment  of  the  Treasury  CIrcutar, 
Put>Nc  Debt  Series,  No.  2-86] 

Regulations  Governing  Book-Entry 
Treasury  Bonds,  Notes,  and  Bills 

agency:  Bureau  of  Uie  Public  Debt. 

Fiscal  Service,  Department  of  the 

Treasury. 

ACTION:  Notice  of  extension  of  time  for 

submission  of  comments. 

summany:  This  document  extends  until 
January  30, 1987,  the  deadline  for 
submission  of  comments  on  the 
proposed  new  rules  governing  Treasury 
securities  maintained  in  the  commercial 
book-entry  system  known  as  the 
Treasury/Reserve  Automated  Debt 
Entry  System  ("TRADES").  The 
proposed  rulemaking  was  published  in 
the  Federal  Register  on  November  28, 
1986  (51  FR  43027),  and  comments  were 
to  be  received  on  or  before  December 
29,1986. 

DATE  Comments  must  be  received  on  or 
before  January  30, 1987. 

aooress:  Send  comments  to  the  Office 

of  the  Chief  Counsel,  Bureau  of  the 

Public  Debt,  E  Street  Building. 

Washington,  DC  20239-0001. 

FOR  FUfTTMER  INFORMATION  CONTACT 

Virginia  Rutledge.  Attorney-Advisor 

(202/535-4890)  or  Cynthia  Reese,  Senior 

Attorney  and  Special  Assistant  (202/ 

376-4320). 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  received  a  number  of 


requests  to  extend  the  comment  period 
on  the  proposed  TRADES  regulations. 
Given  the  complexity  of  the  issues  and 
the  desire  of  the  Department  of  the 
Treasury  to  receive  comprehensive, 
carefully  considered  comments  from  as 
wide  a  group  of  participants  in  the 
Government  securities  market  as 
possible,  the  Department  has  decided  to 
extend  the  comment  period  to  January 
30. 1987. 

Dated:  December  22, 1986. 
V/M.  Cngi. 

Commissioner  of  the  Public  Debt 
[FR  Doc.  86-28997  Filed  12-23-86:  8i45  am) 

■ILUNOCOOC  MIO-K-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-5-FRL-3133-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

summary:  USEPA  proposes  to  approve 
a  revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  Volatile 
Organic  Compound  (VOC).  The  revision, 
if  finally  approved,  would  provide  for  a 
compliance  date  extension  from  Illinois' 
Rule  35  lAC  215.204(h)  from  October  1. 
1982.  until  April  1. 1986,  for  Fedders- 
USA's  facility,  which  is  located  in 
Effingham,  Illinois.  This  SIP  revision 
would  allow  Fedders-USA  additional 
time  to  reformulate  the  coatings  used  in 
manufactiuing  large  appliances.  This 
action  is  taken  in  response  to  a  February 
13, 1986,  request  from  the  State  of 
Illinois. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  January  23, 1987. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 
886-6031,  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street.  Chicago. 
Illinois  60604 
Illinois  Environmental  Protection 
Agency,  Division  of  Air  Pollution 
Contirol,  2200  Churchill  Road, 
Springfield,  Illinois  62706 
Conunents  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 


Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency.  Region  V,  230 
South  Dearborn  Street,  Chicago, 
Illinois  60604 

FOR  FURTHER  INFORMATION  CONTACT. 

Uylaine  E.  McMahan  (312)  886-6031. 

SUPPLEMENTARY  INFORMATION:  On 

February  13, 1986.  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  proposed  revision  to 
its  ozone  SIP  for  Fedders-USA's  facility 
located  in  Effingham,  Effingham  County, 
Illinois.  Effmgham  County  is  designated 
as  an  attainment  area  for  ozone. 

This  SIP  revision  request  is  in  the 
form  of  a  January  9, 1986,  Opinion  and 
Order  of  the  Illinois  Pollution  Control 
Board  (IPCB),  PCB  83-47.  It  grants 
Fedders-USA  a  compliance  date 
extension  for  VOC  control  requirements 
from  October  1. 1982,  until  April  1, 1986, 
and  provides  for  a  legally  enforceable 
compliance  program.  The  variance  is 
intended  to  provide  Fedders-USA  with 
additional  time  to  comply,  through 
development  of  low  solvent  coating 
technology.     -  . 

Under  the  existing  federally  approved 
SIP,  each  of  Fedders-USA's  large 
appliance  coating  lines  is  subject  to  a 
limit  of  2.8  pounds  of  VOC  per  gallon  of 
coating,  the  emission  limitation 
contained  in  Rule  35  lAC  35  215.204(h)  of 
Chapter  2:  Air  Pollution  of  the  Illinois 
Pollution  Control  Board  Rules  and 
Regulations.  Final  compliance  with  this 
emission  limitation  is  required  by 
October  1, 1982.  The  proposed  SIP 
revision  would  extend  the  date  for  final 
compliance  for  Fedders-USA  to  no  later 
than  April  1, 1986. 

USEPA  is  proposing  approval  of  this 
SIP  revision  compliance  until  April  1, 
1986,  because  the  proposed  SIP  revision 
will  not  interfere  with  the  maintenance 
of  the  ozone  national  ambient  air  quality 
standards  (NAAQS).  Fedders-USA  is 
located  in  Effingham  County,  which  has 
always  been  designated  as  an 
attainment  area  for  the  pollutant  ozone. 
This  proposed  SIP  revision  does  not 
include  a  permanent  relaxation  or  a 
compliance  date  extension  past  April,  1. 
1986.  Approval  of  this  proposed  SIP 
revision  will  not  cause  any  increase  in 
emissions;  and.  therefore,  maintenance 
of  the  NAAQS  will  not  be  affected  by 
the  compliance  date  extension.  USEPA's 
policies  with  regard  to  compliance  date 
extensions  are  directed  toward  those 
areas  not  having  attained  the  NAAQS 
and  are  not  applicable  to  this  revision, 
because  Effingham  County  is  now  and 
has  always  been  designated  attainment 
for  ozone.  If  USEPA  ultimately  approves 
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the  compliance  date  extension,  the 
waiver  from  the  requirement  of  1  year  of 
preconsfruclion  ozone  monitoring 
required  by  the  Prevention  of  Significant 
Deterioration  (PSD)  regulations  is 
terminated  for  Effingham  County,  for  the 
period  of  the  variance. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  Public  comments  receieved 
on  or  before  (30  days  from  date  of 
publication)  will  be  considered  in 
USEPA's  final  rulemaking.  AU  coflMnents 
will  be  available  for  inspection  during 
normal  business  hours  at  the  Region  V 
office  listed  at  the  front  of  this  notice. 

Under  5  U.S.C.  605(b)  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

A«rfh«xity:  42  U.S.C  7401-7462. 

Dated:  August  S.  1986. 
Valrias  V.  Adankua. 
Regional  Administrator. 
|FR  Doc.  86-28896  Filed  12-23-86:  ft4S  Mn| 
NIXING  CODE  6SW-S0-M 


40  CFR  Part  52 
[A-5-FRL-3132-31 

Approval  and  Prmnulgalion  of 
Implementation  Ptana;  Oliio 


AGENCY:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 


SUMMMBV:  USEPA  is  proposing  to 
approve  a  draft  revision  to  the  Ohio 
State  Implementation  Plan  (SIP)  for  the 
Coulton  Chemical  Plant  in  Toledo,  Ohio 
and  for  the  E.I.  daPont  de  Nemours  and 
Company  facility  in  Miami,  Ohio.  The 
revision  is  in  the  form  of  Permits  to 
Operate  for  the  two  facilities.  The 
permits  require  the  installation  and 
operation  of  continuous  emission 
monitors  for  sulfur  dioxide. 

Hiis  revision  was  submitted  by  the 
State  to  satisfy  section  110(aK2)(F)  of 
the  Clean  Air  Act  and  40  CFR  51.19,  and 
to  address  a  remand  from  the  Sixth 
Circuit  Court  of  Appeals  concerning 
continous  emission  monitoring  for  sulfur 
dioxide.  (Northern  Ohio  Lung 
Association  v.  U.S.  Environmental 
Protection  Agency,  572  F.2d  1182  (8th 
CIR.  1978),  Hereafter  "Nola  Remand.") 
The  revision  that  USEPA  proposes 
action  on  today  is  a  draft.  Before  USEPA 
can  take  final  action  on  the  plan,  the 


State  must  submit  a  Rnal  plan  which  is 
substantially  identical  to  the  plan  on 
which  USEPA  is  proposing  action  today. 
DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  acticm  must  be 
received  by  January  23, 1987. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Debra  Marcantonio.  at  (312) 
886-6088,  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago. 
Illinois  60004 
Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Contivl,  361 
East  Broad  Street,  Columbus,  Ohio 
43216 
Comments  on  this  proposed  rule  should 
be  addressed  to:  (Please  submit  an 
original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230 
South  Dearborn  Street,  Chicago, 
Illinois  60604 
FOR  RIRTNER  INFORMATION  CONTACT. 
Debra  Marcantonio  (312)  88ft-e088. 
SUPPLEMENTARY  INFORMATION:  Section 
110(8){1)  of  the  Clean  Air  Act  (Act) 
requires  each  State  to  adopt  and  submit 
to  USEPA  a  plan  which  provides  for 
attainment  and  maintenance  of  the 
primary  and  secondary  national 
ambient  air  quality  standards.  The  plan 
for  achieving  the  secondary  standard 
may  be  submitted  as  part  of  a  State's 
plan  for  achieving  the  primary  standard 
or  as  a  separate  plan.  The  primary 
standard  plan  must  provide  for 
attainment  no  later  than  3  years  from 
plan  approval.  Attainment  of  the 
secondary  standard  must  be  within  a 
reasonable  time. 

Under  section  110(c)  of  the  Act. 
USEPA  promulgated  its  substitute  sulfur 
dioxide  plan  for  the  State  of  Ohio  on 
August  27, 1978,  which  set  emission 
limitations  for  Ohio  sources  to  assure 
that  the  State  of  Ohio  attain  and 
maintan  the  national  ambient  air  quality 
standards  for  sulfur  dioxide  (SOi).  See 
41  FR  36324.  41  FR  52155,  and  42  FR 
27588.  The  Federal  was  designed  to 
ensure  attainment  of  both  the  primary 
and  secondary  sulfur  dioxide  standards 
within  3  years  of  plan  approval. 

On  February  9. 197a  the  United  States 
Court  of  Appeals  for  the  Sixth  Circuit 
remanded  to  USEPA  for  its  further 
consideration  two  aspects  of  the  plan. 
Northern  Ohio  Lung  Association  v. 
USEPA.  572  F.2d  1182  (eth  Cir.  1978). 
The  Court  held  that  the  plan  did  not 


comply  with  the  requirements  of  section 
110(a)(2)(F)  of  the  Act  and  did  not 
include  specific  provisions  for  meeting 
the  secondary  ambient  air  quality 
standards  for  SO*!. 

USEPA  previously  addressed  the 
secondary  standard  portion  of  the 
remand  on  October  6, 1981  (46  FR 
49123).  and  July  26. 1962  (47  FR  32121). 
This  notice  address  the  porticMi  of  the 
sulfur  dioxide  remand  regarding  section 
110(a)(2)(F)  of  the  dean  Air  Act  which 
requires  appropriate  sources  to  monitor 
their  own  emissions. 

Oa  January  27, 19S1  (46  FR  8481). 
USEPA  approved  a  significant  portion  of 
Ohio's  sulfur  dioxide  SIP  which  replaced 
USEPA's  August  27, 1976,  plan. 
(Effective  date  was  subsequently 
delayed  until  April  13. 19BZ  (47  FR 
15762)).  Amendments  were  approved  by 
USEPA  on  April  20. 1982  (47  FR  16784). 
and  May  13, 1982  (47  FR  20566).  The  SOt 
plan  in  Ohio  is  no  longer  the  Federal 
plan  promulgated  by  USEPA  but  in 
most  cases,  is  the  revised  State  SO* 
plan.  Therefore,  Ohio  submitted  a  draft 
revision  to  the  SIP  to  satisfy  both 
section  110(a)(2)(F)  of  the  Clean  Air  Act 
and  40  CFR  51.19  as  they  pertain  to 
sulfur  dioxide  emissions,  and  to  address 
die  remand  from  the  Sixth  Circuit  Court 
of  Appeals.  Before  U^PA  can  take  final 
action  on  the  plan,  the  State  must 
submit  a  final  plan  which  is 
substantially  identical  to  the  draft  on 
which  U^PA  is  proposing  action  today. 

Section  110(a)(2)(F) 

According  to  section  110,  SIPs  must 
require  the  installation  of  equipment  to 
monitor  emissions  from  stationary 
sources,  die  periodic  reporting  of  such 
emissions,  and  the  correlation  of  such 
reports  with  any  emission  limitations. 
To  implement  this  provision  of  section 
110.  USEPA  promulgated  regulations 
identifying  the  minimum  emission 
monitoring  requirements  (40  CFR  Part 
51.  Appendix  P).  For  SO».  continuous 
emission  monitoring  is  required  for  the 
following  source  categories: 

(1)  Fossil  fuel-fu^d  steam  generators 
greater  than  250  Million  British 
Thermal  Units  per  hour  (MMBTU/HR) 
which  have  installed  SOi  pollution 
control  equipment  control  equipment, 
and 

(2)  Sulfuric  acid  plants  of  greater  than  30 
tons  per  day  production  capacity. 

[IJ  Fossil  Fuel-Fired  Generating  Units — 
Ohio  SIP 

Currently,  there  are  only  two  fossil 
fuel-fired  steam  generating  units  greater 
than  250  MMBTU/HR  that  have  SOt 
pollution  control  equipment  in  Ohio: 
C&SOE  Conesville — Units  5  and  6. 
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Continuous  emission  monitoring  of  SOs 
for  Conesville  Units  5  and  6  were 
already  installed  to  satisfy  New  Source 
Performance  Standards  (NSPS) 
requirements  at  40  CFR  Part  60  Subpart 
D. 

On  December  21, 1976  (41  FR  55575). 
and  December  22, 1981  (46  FR  62065). 
USEPA  delegated  authority  to 
implement  NSPS  to  Ohio.  Because 
Subpart  D  (fossil  fuel-fired  generators 
which  commenced  construction  after 
August  17. 1971)  and  Subpart  Da 
(electric  utility  steam  operating  units 
which  commenced  construction  after 
September  18, 1978)  both  require  the 
installation  and  operation  of  continuous 
emission  monitors  for  SOi.  and  new 
fossil  fuel-fired  generator  greater  than 
250  MMBTU/HR  in  Ohio  will  be 
required  to  have  continuous  emission 
monitors.  Thus,  all  existing  and  future 
fossil  fuel-fired  generating  units  in  Ohio 
subject  to  the  control  requirements  of 
Subpart  D,  and  Da,  will  comply  with  the 
requirements  of  Section  110(a)(2)F). 

(2)  Sulfuric  Acid  Plants— Ohio  SIP 

As  noted  in  a  letter  dated  September 
5. 1985,  from  Ohio  EPA.  there  are  only 
two  sulfuric  acid  plants  with  greater 
than  300  tons  per  day  production 
capacity  in  Ohio  (Coulton  Chemical  and 
E.I.  duPont).  This  letter  is  contained  in 
the  docket  for  this  proposed  action.  On 
April  30. 1986.  Ohio  EPA  submitted  a 
draft  revision  to  the  Ohio  SIP  in  the  form 
of  operating  permits  for  Coulton 
Chemical  and  for  E.I.  duPont. 

A.  Coulton  Chemical  Company 

The  State  submitted  two  permits  to 
operate  (identifled  as  A-Plant  and  B- 
Plant)  for  the  Coulton  Chemical 
Company  in  Lucas  County.  The  State 
required  that  Terms  and  Conditions 
listed  in  item  3  of  the  permits  be 
incorporated  into  the  Ohio  SIP. 

Condition  3  references  a  compliance 
time  schedule  for  installing  and 
operating  continuous  emission 
monitoring  equipment.  The  schedule 
requires  completing  of  testing  and 
calibration  of  installed  continuous 
emission  monitoring  within  18  months  of 
issuance  of  the  permit  for  A-Plant,  and 
by  July  3, 1987,  for  B-Plant.  Ohio  EPA 
requested  USEPA  to  act  on  these 
compliance  schedules  as  part  of 
Condition  3.  Additionally.  Condition  3 
requires  these  facilities  to  submit 
quarteriy  reports  pursuant  to  40  CFR 
Part  51,  Appendix  P.  Paragraph  4 
documenting  all  instances  of  sulfur 
dioxide  emissions  in  excess  of  the 
limitations  specified  in  OAC  Rule  3745- 
18-53(X).  This  rule  is  indentical  to  the 
currently  effective  SIP  for  this  source  as 
contained  in  40  CFR 


52.1881(b)(39)(vi)(B).  USEPA  finds  that 
the  continuous  emission  monitoring 
requirements  for  SO2  in  these  permits 
satisfy  40  CFR  Part  51.  Appendix  P. 

B.  E.I.  DuPont 

The  State  submitted  a  permit  to 
operate  for  the  E.I.  DuPont  Fort  Hill 
Plant  in  Miami.  The  State  requested  that 
Terms  and  Conditions  listed  in  item  3  of 
the  permits  be  incorporated  into  the 
Ohio  SIP.  Condition  3  requires  the 
source  to  operate  and  maintain  existing 
equipment  to  continuously  monitor  and 
record  the  SOi  emission  from  the  source 
as  required  by  40  CFR  60.13. 
Additionally,  Condition  3  requires  this 
facility  to  submit  quarterly  reports 
pursuant  to  40  CFR  60.7  and  60.84. 
documenting  all  instances  of  sulfur 
dioxide  emission  in  excess  of  the  Ohio 
SIP.  The  continuous  emission  monitoring 
requirements  for  SOi  in  these  permits 
satisfy  40  CFR  Part  51,  Appendix  P. 

As  noted  above,  USEPA  delegated 
authority  to  implement  NSPS  to  Ohio. 
Because  40  CFR  Part  80  Subpart  H 
requires  the  installation  and  operation 
of  continuous  emission  monitors  for  SO*. 
any  new  sulfuric  acid  production  unit  in 
Ohio  will  be  required  to  have 
continuous  emission  monitors.  Thus,  all 
existing  and  future  applicable  sulfuric 
acid  plants  in  Ohio  will  comply  with  the 
requirements  of  section  110(a)(2)(F). 

USEPA  Action 

USEPA  is  proposing  to  approve  the 
requirements  for  SOj  continuous 
emission  monitors  in  the  operational 
permits  for  Coulton  Chemical  and  E.I. 
duPont  as  a  revision  to  the  Ohio  SIP. 
These  SIP  revisions,  coupled  with  Ohio's 
NSPS  delegation,  satisfy  the 
requirements  of  section  110(a)(2)(F)  for 
the  SO2  SIP  and  respond  to  the  NOLA 
remand. 

The  revision  that  USEPA  proposes 
action  on  today  is  a  draft.  Before  USEPA 
can  take  final  action  on  the  plan,  the 
State  must  submit  a  final  plan  which  is 
substantially  identical  to  the  plan  on 
which  USEPA  is  proposing  action  today. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  7401-7642. 


Dated:  fune  30. 1986 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc.  86-28897  Filed  12-3-88:  6:45  am) 

MUJfW  COOC  MM-SO-M 

FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  560  and  572 

[Docket  No.  S6-32] 

Rling  of  Agreements  by  Persons 
Subject  to  Shipping  Act,  1916  and 
Shipping  Act  of  1984 — Exculpatory 
Provisions  in  Marine  Terminal 
Agreements  and  Leases 

AQENCY:  Federal  Maritime  Commission. 
action:  Petition  for  Rulemaking 
Referred  to  Administrative  Law  Judge 
for  Hearing. 

summary:  The  Federal  Maritime 
Commission  has  determined  to  hold 
evidentiary  hearings  on  the  possible 
necessity  of  promulgating  a  rule 
prohibiting  marine  terminal  operators 
from  including  exculpatory  provisions  in 
agreements  and  leases  for  terminal 
facilities  and  services.  This  matter  is 
therefore  being  referred  to  an 
Administrative  Law  judge  for  hearing 
and  decision. 

ADDRESS:  Office  of  Administrative  Law 
Judges,  Federal  Maritime  Commission. 
1100  L  Street.  NW..  Washington.  DC 
20573,  (202)  523-5750. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Washington.  DC  20573.  (202)  523- 
5725. 

SUPPLEMENTARY  INFORMATION:  The 
Master  Contracting  Stevedore 
Association  of  the  Pacific  Coast,  Inc. 
(MCSA)  has  filed  a  Petition  for 
Rulemaking  (Petition)  requesting  that 
the  Commission  promulgate  a  rule 
prohibiting  exculpatory  clauses  in 
terminal  leases  and  agreements. 
Specifically.  MCSA  requests  eithen  (1) 
A  separate  rulemaking  prohibiting 
exculpatory  provisions  in  terminal 
leases  and  agreements;  or,  (2)  extending 
the  rule  proposed  in  Docket  No.  86-15 — 
Filing  of  Tariffs  by  Marine  Tenninal 
Operators — Exculpatory  Provisions,  51 
FR  15655;  April  26. 1986  to  prohibit 
exculpatory  provisions  in  agreements 
and  leases;  '  or,  (3)  consolidating  its 


'  In  Docket  No.  8S-1S  the  Commitdon  propoted 
to  include  in  it«  rules  governing  the  Tiling  of  tarifTs 
by  marine  terminal  operator*,  a  prohibition  against 
the  publication  of  exculpatory  liability-shifting 
provisions  in  such  tariffs.  The  Commission  also 
requested  comments  on  whether  an  exception  to 
this  prohibition,  that  would  allow  "quid  pro  quo" 

Continued 
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requested  rulemaking  with  Docket  No. 
86-15. 

The  Commission  published  MCSA's 
Petition  in  the  Federal  Register  (51  FR 
25101;  July  10, 1986)  and  requested 
comments  from  interested  parties. 
Comments  have  been  filed  by  the 
National  Association  of  Stevedores 
(NAS);  the  American  Association  of  Port 
Authorities;  the  Port  of  Seattle;  the  Port 
of  Houston  Authority  of  Harris  County, 
Texas;  the  Port  of  Long  Beach;  the  Board 
of  Trustees  of  the  Galveston  Wharves. 
Galveston.  Texas;  the  Port  Authority  of 
New  York  and  New  Jersey;  the  Port  of 
Oakland:  the  Port  of  Corpus  Christi 
Authority  of  Nueces  Coimtry,  Texas; 
and  the  Puerto  Rico  Ports  Authority 
(hereinafter  collectively  referred  to  as 
"the  Ports"). 

The  Petition  for  Rulemaking 

In  its  Petition,  MCSA  argues  that  the 
underlying  premises  for  the 
Commission's  proposed  rule  in  Docket 
No.  86-15  are  equally  applicable  to 
terminal  leases  and  agreements.  MCSA 
claims  that  local  port  authorities 
exercise  monopoly  control  over  public 
facilities  and  that,  as  a  result,  terminal 
users  seeking  to  enter  into  leases  or 
agreements  for  the  use  of  such  facilities 
have  no  choice  but  to  accede  to  liability 
and  indemnity  provisions  dictated  by 
the  port  authority. 

MCSA  states  that  such  exculpatory 
provisions  take  several  forms,  including: 
(1)  The  basic  "red  letter"  clause;  (2)  the 
"port  as  named  assured"  clause;  and.  (3) 
the  "loaned  equipment/borrowed 
servant"  clause.  These  are  explained  as 
follows.  "Red  letter"  clauses  are  those 
that  require  the  lessee  to  indemnify  and 
hold-harmless  the  lessor  from  all  claims 
arising  out  of  the  use  of  the  leased 
premises,  including  those  due  to  the 
negligence  of  the  lessor,  in  part  or  in 
whole.  "Named  assured"  provisions 
require  the  lessee  to  obtain  liability 
insurance  naming  the  lessor  as  the 
insured.  These  latter  clauses  are  said  to 
have  the  effect  of  exculpating  the  lessor 
because  the  insurance  company 
generally  does  not  pursue  a  subrogation 
claim  against  its  insured,  the  lessor,  and 
attributes  the  loss  to  the  lessee. 
"Borrowed  servant"  provisions  impute 
control  over  all  facilities  and  personnel 
subject  to  the  lease  or  agreement  to  the 
lessee,  thereby  shifting  all  liability  to  the 
lessee  even  though  the  lessor  maintains 
substantial  authority  and  control  over 
the  premises. 


agreements  concerning  such  provisions,  should  l>e 
allowed.  By  separate  notice  published  this  date  the 
Commission  is  issuing  a  final  rule  prohibiting 
exculpatory  provisions  in  terminal  tariffs  without 
exception. 


MCSA  submits  that  all  three  types  of 
clauses  are  equally  exculpatory  and 
should  be  prohibited  by  rule.  A  flat 
prohibition  on  exculpatory  clauses,  with 
no  exception,  is  Urged. 

Position  of  Commenters 

NAS  generally  supports  the  Petition.  It 
argues  that  the  conditions  described  by 
MCSA  exist  not  only  on  the  West  Coast 
but  nationwide.  NAS  believes 
exculpatory  provisions  should  be 
banned  from  terminal  tariffs  as 
proposed  in  Docket  No.  86-15.  without 
any  exceptions.  It  submits  that  the 
rationale  of  the  rule  proposed  in  Docket 
No.  86-15  applies  equally  to  terminal 
leases  and  agreements. 

The  Ports  oppose  the  relief  requested. 
They  generally  argue  that  there  is  no 
factual  basis  supporting  MCSA's 
allegations  of  the  exercise  of  monopoly 
power  by  the  port  authorities  and  that, 
unlike  tariffs  that  are  unilaterally 
imposed,  leases  and  agreements  are 
generally  the  product  of  "arms-length" 
negotiations.  It  is  argued  that  there  is 
keen  competition  between  port 
authorities  in  attempting  to  obtain  long- 
term  use  agreements  and  leases  for  the 
terminal  facilities  they  own.  The  Ports 
generally  contend  that  the  prohibition 
suggested  by  MCSA  would  give  the 
terminal  user  an  unfair  advantage  in 
bargaining  with  port  authorities. 

Finally,  the  Ports  argue  that  there  is 
allegedly  no  similarity  between  the 
process  by  which  terminal  tariffs  are 
promulgated  and  the  negotiation  of 
terminal  leases  and  agreements. 
Moreover,  market  conditions  relevant  to 
the  use  of  terminal  facilities  pursuant  to 
a  port  authority  tariff  are  said  to  be 
dissimilar  to  those  applicable  to  leases 
and  agreements. 

Discussion 

The  Petition  and  comments  filed  in 
response  to  the  Petition  reflect  a 
polarization  of  opinion  as  to  whether  the 
Commission  should  regulate  the  use  of 
exculpatory  provisions  in  terminal 
leases  and  agreements.  The  stevedoring 
interests,  representing  the  terminal 
facility  "users"  most  affected  by  such 
provisions,  favor  an  absolute  ban  on  the 
practice.  The  public  port  authority 
interests,  representing  the  chief 
beneficiaries  of  such  provisions,  oppose 
any  Commission  regulation  in  this  area. 

"The  primary  source  of  the 
Commission's  authority  to  regulate  the 
practices  of  marine  terminal  operators  is 
found  in  section  10(d)(1)  of  the  Shipping 
Act  of  1984  (1984  Act),  46  U.S.C.  app. 
1709(d),  and  section  17  of  the  Shipping 
Act,  1916  (1916  Act),  46  U.S.C.  app.  816, 
depending  on  whether  the  foreign 
commerce  or  the  domestic  offshore 


commerce  is  involved.  Both  sections 
require  marine  terminal  operators  to 
"establish,  observe,  and  enforce  just  and 
reasonable  regulations  and  practices 
relating  to  or  connected  with  receiving, 
handling,  storing,  or  delivering 
property." 

Therefore,  the  issue  raised  by  the 
Petition  and  comments  in  response  is 
whether  the  inclusion  of  liability-shifting 
provisions  in  terminal  leases  and 
agreements  constitutes  an  unjust  and 
unreasonable  practice  in  violation  of 
section  10(d)(1)  of  the  1984  Act  or 
section  17  of  the  1916  Act.  Because  this 
is  essentially  a  factual  question,  reliable 
information  on  not  only  the  prevailing 
market  conditions  but  all  relevant  facts 
and  circumstances  concerning  terminal 
lease  and  agreement  negotiations  is 
essential  to  a  proper  disposition  of  the 
Petition.  That  type  of  information  is 
lacking  here.  The  Petition  and  comments 
mostly  argue  broad  generalities 
concerning  the  existence  or  absence  of 
monopolistic  bargaining  power  on  the 
part  of  marine  terminal  operators.  The 
mere  fact  that  such  provisions  are 
common,  or  even  prevalent,  in  marine 
terminal  agreements  and  leases  does 
not,  in  and  of  itself,  establish  that  the 
practice  is  unjust  or  unreasonable. 

In  light  of  the  current  absence  of  any 
reliable  factual  information,  denying  or 
granting  the  Petition  at  this  time  would 
not  appear  appropriate.  As  noted  above, 
more  information  concerning  the  facts 
and  circumstances  surrounding  the 
negotiating  process  that  gives  rise  to 
these  provisions  is  necessary  in  order  to 
determine  their  lawfulness.  This  would 
necessarily  include  consideration  of 
whether  the  terminal  operator  in 
negotiating  terminal  leases  and 
agreements  exercises  "monopolistic 
bargaining  power."  * 

Additionally,  there  may  be  other 
considerations  which,  in  a  particular 
fact  situation,  may  bear  on  the  legality 
of  exculpatory  liability-shifting  clauses 
in  terminal  leases  and  agreements. 
These  considerations  and  circumstances 
also  were  not  discussed  in  the  Petition 
or  comments  to  any  sufficient  degree. 
Accordingly,  no  factual  basis  exists  here 
to  support  either  granting  or  denying 
MSCA's  Petition. 


'The  Commission  has  found  that  liability-shifting 
provisions  in  terminal  tariffs  are  unreasonable  if 
they  are  unilaterally  imposed  on  a  "take  it  or  leave 
it"  basis  under  conditions  where  there  is  an 
inequality  of  bargaining  power  between  "users"  and 
the  terminal  operators  and  where  there  is  an 
obvious  lack  of  consideration  flowing  to  the  "user" 
in  exchange  for  assuming  the  terminal  operator's 
liability.  See.  Southeastern  Maritime  Co.  v  Georgia 
Ports  Authority.  23  S.R.R.  S3a  546  (IX).  1985). 
adopted  23  S.R.R.  941.  944  (PMC  1966). 


Fedenl 
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Therefore,  it  appears  that  some  fonn 
of  evidentiary  proceeding  is  necassary 
to  develop  a  full  factual  record  upon 
which  a  reasoned  decision  on  the 
Petition  can  be  made.  An  informal 
notice  and  comment  rulemaking  does 
not  produce  the  kind  of  factual  record 
that,  in  the  Commission's  opinion,  is 
necessary  in  this  matter. 

Formal  or  evidentiary  rulemaking  on 
the  other  hand  provides  for  the  taking  of 
evidence  concerning  the  issues  that  the 
Commission  deems  to  be  relevant  at 
public  hearings  before  aa 
Administrative  Law  Judge  and  the 
issuance  of  an  initial  decision,  with  any 
recommended  rule.  See,  48  CFR  502.141. 
This  would  appear  to  be  the  most 
appropriate  procedure  here. 

Therefore,  the  Commission  has 
determined  that  the  Petition  for 
Rulemaking  should  be  referred  to  an 
Administrative  Law  Judge  to  conduct  an 
evidentiary  hearing  and  issue  an  initial 
decision,  based  upon  the  entire  record 
developed  herein,  including 


recoounending  any  appropriate  niic. 
Specificaily,  the  beahng  sbould  address 
the  following  issues: 

(1)  Whether  the  practice  of  including 
exculpatory  liability-shifting  provisions 
in  marine  terminal  leases  and 
agreements  is  unjust  and  unreasonable 
in  violation  of  section  10(d)(l]  of  the 
1984  Act,  or  section  17  of  the  1916  Act; 

(2)  Whether  the  Commission  should 
by  rule  prohibit  exculpatory  hability- 
shifting  provisions  in  marine  terminal 
agreements  and  leases;  and, 

[21)  Whether  the  Commission  should 
allow  any  exceptions  to  such  a 
prohibition  if  a  prohibition  is  found  to  be 
warranted  and  necessary. 

Therefore,  it  is  ordered,  that  the 
Petition  for  Rulemaking  is  referred  to  the 
Commission's  OfBce  of  Administrative 
Law  Judges  for  the  purpose  of 
conducting  a  hearing  and  issuing  an 
initial  decision  in  accordance  with  this 
Order  and. 

It  is  further  ordered,  that  the  hearing 
in  this  proceeding  shtdl  commence  no 


later  than  May  4, 1987,  an  initial 
decision  shall  be  issued  no  later  than 
November  9, 1967  and  a  final  decision 
shall  be  issued  by  the  Commission  no 
later  than  March  7, 1988:  and, 

It  is  further  ordered,  that  ail  parties 
that  filed  comments  in  response  to  the 
original  Petition  for  Rulemaking  in  this 
proceeding  shall  be  permitted  to 
participate  in  the  hearing  ordered  above; 
and. 

It  is  further  ordered,  that  the 
Commission's  Bureau  of  Hearing 
counsel  is  also  made  a  party  to  this 
proceeding;  and. 

It  is  further  ordered,  that  additional 
interested  parties  may  be  granted 
intervention  in  this  proceeding  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (46  CFR  502.72).  By  the 
Commission. 
loseph  C.  Polking, 
Secretary. 
[FR  Doc.  88-28931  Filed  12^23-86:  8:45  am] 
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This  section  of  tt>e  FEDERAL  REGISTER 
contains  documents  ott>er  ttian  mles  or 
proposed  mles  that  are  applicat)le  to  the 
put>lk:.   Notices  of  hearings  and 
investigations,   committee   meetings,   agency 
decisions  arxJ  rulings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  ttiis  section. 


DEPARTMENT  OF  AGRICULTURE 

Fomta  Under  Review  by  Office  of 
Managenient  and  Budget 

December  19. 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s],  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  Room  404-W  Admin. 
BIdg..  Washington.  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Oflice 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Agricultural  Marketing  Service 
Dairy  Promotion  and  Research  Order 
DA-15.  DA-16,  DA-17.  DA-18,  DA-19. 

DA-20.  and  DA-26 

Recordkeeping;  On  occasion;  Monthly; 
Annually 

State  or  local  governments;  Farms; 
Businesses  or  other  for-profits;  Small 
businesses  or  organizations;  16,260 
responses  8,412  hours;  not  applicable 
under  35G4{h) 

Vem  Burkholder  (202)  447-6932 

•  Animal  and  Plant  Health  Inspection 
Service 

7  CFR  319,  321,  352^oreign  Quarantine 

Notices 
PPQ  368.  533.  546,  564,  587  and  587(MD) 
On  occasion 
Individuals  or  households;  State  or  local 

governments;  Farms;  Businesses  or 

other  for-profit;  Non-profit  institution; 

Small  businesses  or  organizations; 

164,545  responses;  32,919  hours;  not 

applicable  under  3504(h) 
Mr.  William  Forster  (301)  436-5233 

•  Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  166  Swine  Health  Protection 

VS  Form  13-15  and  VS  Form  13-16 

Recordkeeping;  On  occasion 

Farms;  Small  businesses  or 
organizations;  224  responses;  136 
hours;  not  applicable  under  3504(h) 

D.F.  Schwindaman  (301)  436-8438 

New 

•  Food  and  Nutrition  Service 

Study  of  Implementation  and  Impact  of 

Current  School  Lunch  Income 

Verification  Requirements 
One-time  survey 
Individuals  or  households;  12,608 

responses;  6,304  hours;  not  applicable 

under  3504(h) 
David  Goodwin  (703)  756-3115 

Reinstatement 

•  Farmers  Home  Administration 

7  CFR  1951-G,  Borrower  Supervision, 
Servicing  and  Collection  of  Single 
Family  Housing  Loan  Accounts 

FmHA-1951-23 

On  occasion 

Individuals  or  households;  13,000 
responses;  5.665  hours;  not  applicable 
under  3504(h) 

Jack  Holston  (202)  382-9736 

•  Farmers  Home  Administration 
7  CFR  1951-A.  Account  Servicing 

Policies 


FmHA-1951-39 

On  occasion 

Individuals  or  households;  Farms; 

Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  28,030 

responses;  51,024  hours;  not 

applicable  under  3504(h) 
Jack  Holston  (202)  382-9736 

Revision 

•  Agricultural  Marketing  Service 
Honey  Research,  Promotion,  and 

Consumer  Information  Order 
Recordkeeping;  On  occasion:  Monthly; 

semi-armually 
Individuals  or  households:  Farms; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  61,023 
responses;  2.259  hours;  not  applicable 
under  3504(h) 
Jerry  Brooks  (202)  447-5057 

•  Animal  and  Plant  Health  Inspection 
Service 

National  Animal  Health  Mon    irng 

System  (NAHMS) 
NAHMS  1,  NAHMS  2,  NAHN 

CLOSEOUT  NAHMS 
Monthly;  Annually 
Farms;  22,500  responses,  6.750  hours;  not 

applicable  under  3504(h) 
Dr.  L.J.  King  (301)  436-8087 
Donald  E.  Hulcher, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  86-28932  Filed  12-23-86:  8:45  amj 
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Office  of  the  Secretary  { 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  New  Privacy  Act 
system  of  records. 

SUMMARY:  Notice  is  hereby  given  that 
USDA  proposes  to  create  a  new  Privacy 
Act  system  of  records  USDA/ASCS-28, 
entitled  "Claims  Data  Base 
(Automated).  USDA/ASCS." 
EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  publication  in 
the  Federal  Register  on  January  23, 1987, 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public.  A  waiver  of  the  review 
period  provided  for  in  5  U.S.C.  552a(o], 
has  been  requested  of  the  Office  of 
Management  and  Budget.  Although  the 
Privacy  Act  requires  only  that  the 
portion  of  the  system  which  describes 
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the  "routine  uses"  of  the  sjnteoi  be 
published  for  comment,  USOA  invites 
comment  on  all  portions  of  this  notice. 
Comments  must  be  received  by  tb« 
contact  person  listed  below  on  or  before 
January  23, 1987. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Dale  R.  Phillips,  Department  of 
Agriculture,  Aghcoltaral  Stabilization 
and  Conservation  Service  (ASCS), 
Fiscal  Division.  P  O.  Box  2415, 
Washington,  DC  20013.  telephone  (202) 
447-4039. 

SUPPLEMENT ABY  INFORMATKMC  Pursuaitt 
to  the  Privacy  Act,  5  U.S.C.  552a,  USDA 
is  creating  a  new  system  of  records  to 
be  maintained  by  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  The  purpose  of  this  notice  is  to 
announce  the  creation  and  character  of 
this  system  of  records  maintained  by 
ASCS  for  ASCS  and  Commodity  Credit 
corporation  (CCC).  The  system  contains 
data  on  delinquent  debts  of  a^cultural 
producers.  The  purpose  of  this  system  is 
to  provide  ASCS  Fiscal  Division  with 
the  necessary  information  to  ensure 
collection  of  the  overdue  debts  of 
agricultural  producers.  Maintenance  and 
use  of  this  system  is  intended  to 
increase  the  efficiency  of  the  Fiscal 
Division  in  collecting  these  overdue 
debts. 

A  "Report  on  New  System,"  required 
by  5  U.S.C.  552a(o),  as  implemented  by 
OMB  Circular  A-130,  was  sent  to  the 
President  of  the  Senate,  the  Speaker  of 
the  House  of  Representative  and  the 
Administrator.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  on  December 
19, 1986. 

Signed  at  Washington.  DC  on  December  17. 
1986. 

Richard  E.  Lyng. 

Secretary  of  Agriculture. 

USOA/ASCS-28 

SVSTEMNAMC: 

Claims  Data  Base  (Automated), 
USDA/ ASCS. 

SYSTEM  location: 

Kansas  City  Management  Office. 
USDA/ASCS.  8930  Ward  Parkway. 
Kansas  City.  MO  64114. 

CATEOOMn  OF  IMMVNMiALS  COVtRCD  Wt  TM« 
SYtTtM: 

Agricultural  producers. 

CATEOOmiS  OF  RECOWM  W  TMC  SYSTUC 

Information  identifying  the  delinquent 
debtor,  socfa  as  name,  address,  producer 
identification  number  (social  security 
number  or  taxpayer  identification 
number):  information  relating  to  daim 
identification,  such  as  claim  control 


number,  which  is  comprised  of  a  State 
and  county  code  and  an  alpha-numeric 
control  number  codes  identifying  the 
type  of  claim  and  the  basis  for 
establishing  the  claim:  identification  of 
programs  under  which  the  claim  arose: 
date  the  claim  arose:  loan,  farm  or 
contract  number:  interest  rate  applied  to 
claim:  the  date  interest  on  the  claiia 
starts  and  the  principal  amount  of  the 
claim;  information  related  (o  claims 
actions  and  status  changes  which  have 
occurred  since  the  claims  was  initially 
established,  such  as  transfers  from 
originating  ASCS  office  to  other  ASCS 
State  or  county  offices  and  referrals  to 
the  Office  of  the  General  Counsel  for 
legal  actiorr  termination  of  claims 
actions:  changes  in  claim  amount 
resulting  from  compromises,  addition  of 
collection  or  court  costs  and  brief 
remarks  which  identify  or  clarify  actions 
being  taken  by  the  ASCS  office 
submitting  the  claim  information. 

At/TNORfTY  FOR  MAINTENANCl  OF  THR 
SVSTCir. 

7  U.S.C  1281-1383;  7  U.&C  1421-1449 
and  15  U.S.C.  714-714p. 

ROUTINE  USES  OF  RECORDS  MAINTAiNB)  m 
THE  SYSTEM,  INCUHMNO  CATIOORHS  OF 
USERS  ANO  THE  PURPOSES  OF  SUCM  USSS: 

USDA  employees  maintain  and 
update  the  system  with  expanded  claims 
data  for  assistance  in  preparation  of  the 
SF-220  report  (Report  on  Status  of 
Accounts  and  Loans  Receivable  from 
the  Public)  and  the  production  of  other 
debt  management  reports.  (1)  Referral  to 
the  appropriate  agency,  whether 
Federal,  State,  local  or  foreign,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  a  violation  of  law,  or  of 
enforcing  or  implementing  the  statute, 
rule,  regulation  or  order  issued  pursuant 
thereto,  of  any  record  within  this  system 
when  information  available  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation  or  order  issued 
pursuant  thereto.  (2)  Referral  to  the 
Department  of  Justice  when  (a)  the 
agency,  or  any  component  thereof;  or  (b) 
any  employee  of  the  agency  in  his  or  her 
official  capacitjr  or  (c)  any  employee  of 
the  agency  in  his  or  her  hrdrvidaal 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States, 
where  the  agency  determines  that 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  hat  an  intereet  in  such 
litigation,  and  the  use  of  such  records  by 
the  Department  of  justice  ie  deesfied  by 
the  agency  to  be  relevant  and  necessary 


to  the  litigation,  provided,  howrerer.  that 
in  each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collecfed.  (3) 
Disclosure  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  agency  is  authorized  to  appear, 
when  (a)  the  agency,  or  any  component 
thereof;  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity;  or 
(c)  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
agency  has  agrppH  to  represent  the 
employee;  or  (d)  the  United  States, 
where  the  agency  detei  mines  that 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  agency  deteiraioes 
that  use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosiire  of  the  records 
to  the  court  is  a  trae  of  the  information 
contained  in  the  records  that  is 
compatible  with  the  purpose  for  whick 
the  records  were  collected.  (4) 
Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  at  the 
request  of  the  indrvidual.  (5]  Referral  of 
delinquent  commercial  debt  information, 
which  is  filed  in  (he  system,  to  a 
commercial  credit  reporting  agency  for  ft 
to  make  the  information  publicly 
available.  Only  that  information  directly 
related  to  the  identity  of  the  debtor  and 
history  of  the  claim  will  be  released. 
Debtor  information  will  consist  of  the 
following:  the  debtor's  name,  address, 
taxpayer  identification  number,  and 
other  information  necessary  to  establish 
the  identity  of  the  debtor  the  amoxint, 
status,  and  history  of  the  claim,  and  the 
program  under  which  the  daim  arose. 
(6)  Referral  to  a  collection  or  servicing 
contractor,  or  a  local.  State,  or  Federal 
agency,  when  ASCS  determines  a 
referral  is  appropriate  for  servicing  or 
collecting  the  debtor's  account  or  as 
provided  for  in  contracts  with  servicing 
or  collection  agencies.  (7)  Referral  to  the 
Internal  Revenue  Service  to  enable  it  to 
offset  and  satisfy  past-due.  legally 
enforceable  debts  owed  to  USDA 
against  Federal  income  tax  refunds. 


Tosasx. 


DtSCLC 

sssA(BMia): 


Disclosures  may  be  made  from  ttds 
system  to  "consumer  reportbtg 
agencies"  as  defmed  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C  16eia(f))  or  tfie 
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Federal  Claims  Collection  Act  (31  U.S.C 
3701(a)(3J). 

POUOES  ANO  PRACnCES  FOR  STORINO, 
RSIWaWN*,  ACCNSNia,  RETAINHM,  ANO 
(NSPMMQ  OF  REOORDR  Rl  TNE  •VSran: 

STORAOS: 

Claims  Data  Base  records  are  stored 
on  disk  files. 

RETRIEVABItrrr 

Records  can  be  accessed  by  producer 
identification  number  (if  available),  farm 
number  or  State,  county  and  daim 
number. 


On-line  access  to  data  in  the  Claims 
Data  Base  (Automated)  is  controlled  by 
password  protectkMi.  Thm  data  base  is 
duplicated  on  magnetic  tape  files. 


Claim  records  remain  oa  the  data 
base  for  four  months  after  a  daim  has 
been  zero-balancedL  at  which  time  the 
data  Is  transferred  from  disk  to  tape 
files.  The  data  is  retained  on  tape  files 
for  one  jrear.  Data  on  ntagnetic  tape  files 
is  then  written  over  far  disposal. 

SYSTEM  MANAOERfS)  ANO  ADDRESS: 

Director,  Kansas  City  Management 
Office,  ASCS,  USDA,  0990  Ward 
Parkway,  Kansas  City,  Missouri  64114. 

NOTIFKATKNI  PROCEDURE: 

An  individual  may  request 
information  as  to  whether  the  system 
contains  records  pertaining  to  such 
individual  from  the  Director.  Kansas 
City  Management  Office,  ASCS^  USDA. 
8930  Ward  Parkway.  Kansas  City. 
Missouri  64114.  A  request  for 
information  regarding  an  individual 
should  include:  Full  name,  addrass,  ZIP 
code,  producer  identification  number  (if 
available),  farm  number  or  daim 
number,  and  any  other  pertinent 
information  to  faeip  identify  the  file. 
Before  information  about  any  record  is 
released,  the  System  Manager  may 
require  the  individual  to  provide  proof 
of  identity  or  require  the  requester  to 
furnish  an  authorization  from  the 
individual  to  permit  release  of 
information. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure.  An 
individual  who  wishes  to  request  access 
to  records  in  the  system  relating  to  that 
individual  or  who  wishes  to  request 
correction  of  records  believed  to  be  in 
error  should  submit  s  written  request  to 
the  System  Manager.  (The  regulations 
governing  access  to  records  and 
contestiug  contents  of  records  are  set 
forth  at  7  CFR  1.110-1.123). 


CONTECTIMOa 

Same  as  record  access  procedures. 

RECORD  SOURCE  CATMORieS: 

Records  in  this  system  come  primarily 
from  documents  submitted  by  the  ASCS 
county  office  maintaining  farm  records 
oa  the  individual  producer.  Information 
in  these  records  is  obtained  directly 
from  the  individuals  in  the  system. 

[FR  Doc.  M-ZaSTO  Piled  12-23-66;  6:45  am) 
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Privacy  Ad  Of  1t74;  SydOTM  of 
Records;  D«M  CoHodlon  Ad  of1982 

A06NCV:  Office  of  the  Secretary,  USDA. 
ACnOM:  Notice  of  RevisioB  ol  Privacy 
Act  Oysienis  of  Records. 


SUMMAJIY:  The  USOA  hereby  provides 
notice  of  intent  to  disclose  certain 
inibrmation  in  the  Privacy  Act  systems 
of  records  USOA/ASC&-7.  enUtled 
"County  Office  Eiaployees 
Administrative  Expense  File — USDA/ 
ASCS  ".  and  USDAyASCS-24,  enUtled 
"Subsidiary  Personnel.  Pay  and  Travel 
Records-USDA/ASCS".  on  delinquent 
consumer  debts  to  ooosumer  credit 
reporting  aawries.  and  to  revise  the 
routine  oees  of  the  system  of  records 
from  which  tbeee  disclosures  will  be 
made. 

■WWrllwa  OATe  fanoary  23, 1987. 
Written  coDunents  must  be  received  by 
the  contact  person  listed  below  on  or 
before  January  23, 1987. 
FOR  PURTHCR  MPOMNATION  CONTACT 
Dale  R.  Phillips.  Department  of 
Agriculture,  Agricultural  Stabilization 
and  Conservation  Service  (ASCS), 
Fiscal  Division,  P.O.  Box  2415, 
Washington.  DC  20013.  telephone  (202) 
447-4039. 

8UPPL£MENTAflY  INFORMATION:  Pursuant 
to  the  Privacy  Act,  5  U.S.C  552a,  ASCS 
maintains  the  systems  of  records, 
USDA/ASCS-7.  entiUed  "County  Office 
Employees  Administrative  Expense 
Pile"  and  USDA/ASCS-24,  enUtled 
"Subsidiary  Personnel  Pay  and  Travel 
Records".  The  records  that  are  kept  in 
USDA/ASCS-7  consist  of  personnel 
travel  and  pay  information  on  ASCS 
county  and  community  committee 
members,  and  ASCS  county  office 
employees.  The  records  that  are  kept  in 
USDA/ASCS-24  consist  of  personnel, 
travel  and  pay  information  on  ASCS 
employees. 

USDA  is  publishing  notice  of 
"Disdosures  Pursuant  to  5  U.S.C 
552a(b)(12)"  related  to  overdue  debts  of 
employees  and  individuals.  Disclosure 
may  now  be  made  from  these  systems  to 
"consumer  reporting  agencies",  as 


defined  in  the  Fair  Credit  Reporting  Act 
(15  U.S.C  1681a(r))  or  die  Federal 
Claims  Collecticm  Act  (31  U.S.C 
3701(a)(3)). 

Before  disclosing  delinquent  consumer 
debtor  information,  ASCS  will  follow 
the  due  process  requirements 
established  in  31  XiJ&XL.  3711(f).  as 
implemented  by  4  CFR  102.5  of  the 
Federal  Claims  Collection  Standards. 
Only  that  information  directly  related  to 
the  identity  of  the  debtor  and  the  history 
of  the  daim  will  be  released.  Debtor 
information  will  consist  of  the  following: 
name,  address,  taxpayer  identification 
number,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual  or  employee;  the  amount. 
status,  and  history  of  the  claim,  and  the 
program  under  which  the  claim  arose. 

Two  new  routine  uses  are  to  be  added 
to  USDA/ASCS-24.  The  first  allows 
release  of  information  from  the  system 
to  congressional  offices  from  the  record 
of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office  at 
the  request  of  that  individuaL  The 
second  routine  use  allows  release,  in 
limited  circumstances,  of  information  to 
federal,  state,  local  or  foreign  agendes 
charged  with  investigating  or 
prosecating  a  violation  of  law,  or  of 
enforcing  or  implementing  a  statute,  rule 
or  regulation  issued  pursuant  to  that 
law. 

In  addition.  USDA  is  also  publishing 
new  routine  uses  to  inform  the  public  of 
the  uses  to  be  made  of  information  in 
the  system. 

Pour  routine  uses  are  being  added  to 
both  USDA(ASCS-7  and  USDA/ASCS- 
24.  The  first  routine  use  allows 
information  contained  in  both  systems 
of  records  to  be  reported  to  collecting  or 
servicing  contractors  or  otfier 
government  agendes  when  ASCS  or 
CCC  determines  that  it  is  appropriate 
for  servicing  a  debtor's  account.  Release 
of  information  under  this  routine  use  is 
authorized  by  the  Debt  Collection  Act. 
The  second  and  third  routine  uses  allow 
information  which  is  relevant  and 
necessary  to  litigation  to  be  disclosed,  in 
certain  limited  circumstances,  to  the 
Department  of  Justice  and  in 
proceedings  before  a  court  or 
adjudicative  body.  These  uses  are  being 
promulgated  to  address  concerns 
expressed  by  the  distrid  court  in  Krohn 
V.  Department  offustice.  Civil  ^4o.  78- 
1536  (D.D.C.  March  19, 1964)  and  is 
designed  to  restrict  the  amount  of 
information  released  during  litigation. 
The  fourth  routine  use  is  authorized  by 
the  Spending  Reduction  Act  of  1964 
which  established  a  tax  refund  offset 
program  by  which  agendes  could 
request  that  tax  refunds  of  persons 
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indebted  to  it  be  reduced  by  the  amount 
of  the  debt  with  the  amount  o^set  being 
paid  instead  to  the  creditor  agency.  The 
CCC  and  ASCS  are  participating  in  this 
program. 

Accordingly,  USDA  revises  the  full 
texts  of  the  systems  of  records,  USDA/ 
ASCS-7,  "County  Office  Employees 
Administrative  Expense  File,  USDA/ 
ASCS",  (Privacy  Act  Issuances,  1964 
Compilation,  Volume  1,  page  8)  and 
USDA/ASCS-24.  "Subsidiary  Personnel, 
Pay  and  Travel  Records— USDA/ 
ASCS".  (Privacy  Act  Issuances,  1984 
Compilation,  Volume  1,  page  14)  to  read 
as  printed  below. 

Signed  at  Washingtoa  DC  on  December  17, 
1986. 

Richard  E.  Lyng, 

Secretary  of  Agriculture. 

USDA/ASCS-7 

SYSTEM  NAME: 

County  Office  Employees 
Administrative  Expense  File.  USDA/ 
ASCS. 

SYSTEM  LOCATION: 

Kansas  City  Management  OHice. 
USDA/ASCS,  8930  Ward  Parkway. 
Kansas  City,  MO  64114. 

CATEOOAIES  OF  INDIVIOUALS  COVERCO  BY  THE 
SYSTEM: 

ASCS  county  and  community 
committee  members,  and  employees 
who  are  employed  in  county  ASCS 
offices  on  a  full  or  part-time  basis. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  names  of  all 
county  ASCS  committee  members  and 
employees  and  information  such  as: 
Identifying  number  (social  security 
number):  race  code;  sex  code;  county 
code;  biweekly  amount  of  payroll  check, 
including  deduction  amounts  for  PICA, 
Federal,  State  and  local  withholding, 
FEHBA,  FEGU  (Optional),  NASCOE 
dues,  and  bonds.  Also  records  of  the 
date  of  birth;  CO  grade  and  step;  service 
computation;  date  of  last  WGI;  health 
code;  cumulative  and  current  retirement 
deduction;  and  date  severance  pay 
ceases. 

AUTHORrrv  FOR  MAINTENANCE  OF  THE 

system: 

16  use.  590. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Referral  to  Internal  Revenue 
Service  for  total  annual  income  as 
required  by  the  Internal  Revenue  Code. 
(2)  Referral  to  State  Revenue  Board  and 
local  tax  authorities  for  tax  withholding 
or  as  required  by  Internal  Revenue 


Code.  (3)  Referral  to  Office  of  Personnel 
Management  for  fringe  benefits 
withholdings,  5  U.S.C.  8331,  8701,  8901. 

(4)  Referral  to  Social  Security 
Administration  for  PICA  withholdings. 

(5)  Referral  to  the  general  public  in 
annual  directories  of  county  committee 
members.  (6)  Referral  annually  of 
summary  data  produced  on  microfilm  to 
the  Federal  Civilian  Personnel  Records 
Center,  St.  Louis,  Missouri,  as  a 
permanent  record  of  employee's  service 
with  ASCS.  (7)  Referral  to  the 
appropriate  agency,  whether  Federal. 
State,  local  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  a  violation  of  law,  or  of 
enforcing  or  implementing  the  status, 
rule,  regulation  or  order  issued  pursuant 
thereto,  of  any  record  within  this  system 
when  information  available  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  pa-ticular  program  statute,  or 
by  rule,  regulation  or  order  issued 
pursuant  thereto.  (8)  Referral  to  the 
Department  of  Justice  when  (a)  the 
agency,  or  any  component  thereof;  or  (b) 
any  employee  of  the  agency  in  his  or  her 
official  capacity;  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States, 
where  the  agency  determines  that 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  is  deemed  by 
the  agency  to  be  relevant  and  necessary 
to  the  litigation,  provided,  however,  that 
in  each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected.  (9) 
Disclosure  in  a  proceeding  before  a 
court  of  adjudicative  body  before  which 
the  agency  is  authorized  to  appear, 
when  (a)  the  agency,  or  any  component 
thereof;  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity;  or 
(c)  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States, 
where  the  agency  determines  that 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  agency  determines 
that  use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the  records 
to  the  court  is  a  use  of  the  information 


contained  in  the  records  that  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  (10) 
Disclosure  may  be  made  to  a 
congressional  o^ice  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  at  the 
request  of  the  individual.  (11)  Referral  to 
a  collection  or  servicing  contractor,  or  a 
local.  State,  or  Federal  agency,  when 
ASCS  determines  a  referral  is 
appropriate  for  servicing  or  collecting 
the  debtor's  account  or  as  provided  for 
in  contracts  with  servicing  or  collection 
agencies.  (12)  Referral  to  the  Internal 
Revenue  Service  to  enable  it  to  offset 
and  satisfy  past-due.  legally  enforceable 
debts  owed  to  USDA  against  Federal 
income  tax  refunds. 

DMCLOSURCS  PURSUANT  TO  S  USX. 
68aA(BMl2): 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  (31  U.S.C 
3701(a)(3)). 

pouciES  AND  pnAcnces  for  storino, 

RETRtEVINO,  ACCBSSINQ,  NITAIMMQ,  AND 
OISPOSUM  OF  RSCOROS  M  TMC  SYSTEMS: 

STORAOC: 

Stored  on  magnetic  tape  by  the 
Kansas  City  Computer  Center.  8930 
Ward  Parkway.  Kansas  City.  Missouri 
64114. 

RETRtEVAWUTV: 

Records  are  indexed  by  social 
security  number. 

safeguards: 

Records  are  kept  in  a  fireproof  vault 
in  a  secured  area  of  the  building. 

RETENTION  AND  DISPOSAL: 

Maintained  indefinitely  on  a  ciurently 
updated  basis. 

SYSTEM  MANAOEN(S)  AND  ADONCSS: 

Deputy  Administrator,  Management, 
ASCS.  USDA.  P.O.  Box  2415. 
Washington.  DC  20013. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  this  system  contains  records 
pertaining  to  such  individual  from  the 
Director,  Kansas  City  Management 
Office,  ASCS,  USDA,  8930  Ward 
Parkway,  Kansas  City,  Missouri  64114. 
A  request  for  information  regarding  an 
individual  should  include:  full  name, 
address,  ZIP  code,  social  security 
number,  and  the  ASCS  county  office 
where  the  employee/committee  member 
is  employed.  Before  information  about 
any  record  is  released,  the  System 
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Mansfer  may  raqnin  the  individual  to 
provide  proof  of  identity  or  require  Iks 
requester  to  furnish  an  authorization 
from  the  individual  to  permit  release  of 
information. 

Same  as  ootificatioD  procedures.  An 
individual  who  wiahes  to  request  access 
to  records  in  the  system  relating  to  that 
individual  or  who  wishes  to  request 
correction  of  records  bdieved  to  be  la 
error  should  submit  a  written  request  to 
the  appropriate  oflicial  referred  to  in  the 
preceding  paragraph.  (The  regulation 
govemiQg  access  to  records  and 
contesting  conleots  of  records  are  set 
forth  at  7  CFR  L110-L123). 


CONIUTINQ  I 

Same  as  record  access  procedure. 

information  in  these  records  is  based 
prtfliarily  or  kiformation  obtained 
oiiectly  If  on  nie  enplo^pee.  anu  ounes 
from  scaimeMe  docuaients  prepared  by 
the  ASCS  county  office  wbere  tbe 
individual  is  employed. 

tJSOA/ASCS-24 


Subsidiary  Personnel,  Pay  and  Travel 
Records— USDA/ASCS. 


sy: 

Any  ASCS  office  wbere  Individual  is 
employed  at  the  a<kire88  shown  in  the 
local  telephone  directory  under  the 
heading,  "United  States  Govenunent. 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service." 

CATiaaaics  of  wionnMMLCowEaco  av  iMt 

SYSTBt: 

Individual  employed  by  ASCS,  except 
county  office  employees  and  coramitiee 
members. 


CATEGORIES  OF  RECORDS  IN  THE  SYS 

Agency  copies  dl  personnel  actions. 
training  records,  performance  ratings, 
earnings  statements,  time  and 
attendance  reports,  travel  authorizations 
and  vouchers,  payroll  deduction  records, 
service  record  cards,  record  of 
accountable  documents  charged  to 
employee,  appeal  cases,  and  conflict  of 
interest  statements. 

AUTHORrrv  FOR  MAINTENANCE  OF  THI 


5  U5.C.  301;  7  CFR  2.65. 


•MMTANMOW 
CATEfl 


THESYSim,! 

uflaasaMBTNK) 

(1|  Answer  inquiries  from  prospedive 
employers  when  empioyee  gives 
immediate  supervisor  or  oo-worker  as 


reference.  (2)  ReCBrral  to  ^  appropriate 
agency,  whether  Federal,  State,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  a 
violation  of  law,  or  of  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto,  of  any  record  within  this  system 
when  information  available  indicates  a 
vtolatioa  or  potential  violaHon  of  law, 
whether  civil,  oindnat  or  regulatory  in 
nature,  aad  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation  or  order  issued 
pursuant  Aereto.  (3)  Referral  to  the 
Department  of  Justice  when  (a)  the 
ttfency,  or  any  coaapooent  thereof;  or  (b) 
any  employee  of  the  agency  in  his  or  her 
of^ciai  capacity;  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States, 
where  the  agency  determines  that 
litigatioB  is  likdy  to  affect  the  agency  or 
any  of  its  coaponents.  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  is  deemed  by 
the  agency  to  be  relevant  and  necessary 
to  the  litigalioQ.  provided,  however,  that 
in  each  case,  the  agency  determines  diat 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected.  (4) 
Disclosure  ia  a  proceeding  b^ore  a 
court  or  adjudicative  body  before  which 
the  agency  is  authorized  to  appear, 
when  (a)  the  agency,  or  any  component 
thereof;  or  (b)  any  employee  of  the 
agency  in  Ws  or  her  official  capacity;  or 
(c)  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States, 
where  the  agency  determines  that 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
lit^tion  or  has  an  interest  in  such 
litigation,  and  the  agency  determines 
that  use  of  audi  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  agency 
detennioes  that  disclosure  of  the  records 
to  the  court  is  a  use  of  the  information 
contaiaed  in  the  records  that  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  (5) 
Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  at  the 
request  of  the  individual.  (6)  Referral  to 
a  collection  or  servicing  contractor,  at  a 
local.  State,  oi  Federal  agency,  when 
ASCS  determine  a  referral  is 
appropriate  for  servicing  or  collecting 


the  debtor's  account  or  as  provided  for 
in  contracts  with  servicing  or  collection 
agencies.  (7)  Referral  to  the  Internal 
Revenue  Service  to  enable  it  to  o^set 
and  satisfy  past-due.  legally  enforceable 
debts  owed  to  USDA  against  Federal 
income  tax  refunds. 

DiacboauRKS  p  uaauawT  to  s  vmjc 
S8U«IK»): 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  die  Fair  Credit 
Reporting  Act  (16  U.S.C.  leeia(f))  or  die 
Federal  Claims  Collection  Act  (31  liJ&SL 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORNtO, 
RE  I  RIB  VINO,  ACCCSSMQ,  RETANMNQ,  AND 

oisposina  of  aaooaas  m  mc  avifawL 

STORAOC: 

Maintained  in  file  folders  at  addresses 
referenced  above. 

retrievabiltty: 

Indexed  by  name  of  iodivixiual 
employee. 

safeguards: 

Kept  in  file  cabinets  at  addresses 
referenced  abova 

RETENTIOH  AND  DISPOaAL: 

Maintained  in  active  status  during  the 
employee's  tenure  at  the  organizational 
entity.  After  transfer  or  separation, 
maintained  in  inactive  status  to  be  used 
to  answer  employment  inquiries. 
Confiict  of  interest  statement  retained  2 
years  after  employee  is  separated. 

SYSTEM  MANAOERfS)  AND  ADDRESS. 

Deputy  Administrator.  Management. 
ASCS.  USDA,  P.O.  Box  2415. 
Washington.  DC  20013. 

NOTIFlCAnON  PROCSOURE: 

An  individual  may  inquire  as  to 
whether  this  system  contains  records 
pertaining  to  him  by  contacting  the  head 
of  the  office  where  the  records  are 
located.  If  the  specific  location  of  the 
records  is  not  known,  the  individual 
should  address  his  request  to  the 
Director.  Infonnation  Division.  ASCS, 
USDA,  P.O.  Box  2415.  Washington,  DC 
20013,  who.  if  necessary,  wili  refer  it  to 
the  appropriate  office.  A  request  for 
information  pertaining  to  an  individual 
should  contain:  full  name,  address,  ZIP 
code,  taxpayer  identification  number, 
name  of  the  system  of  records,  year  of 
records  in  question,  and  any  other 
pertinent  information  to  help  identity 
the  file.  Before  infonnation  about  any 
record  is  released,  the  System  Manager 
may  require  the  individual  to  provide 
proof  of  identify  or  require  the  requester 
to  furnish  an  authorization  from  the 
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individual  to  permit  release  of 
information. 

RECORO  ACCESS  mOCEDURES: 

Same  as  notification  procedure.  An 
individual  who  wishes  to  request  access 
to  records  in  the  system  relating  to  that 
individual  or  who  wishes  to  request 
correction  of  records  believed  to  be  in 
error  should  submit  a  written  request  to 
the  System  Manager.  (The  regulations 
governing  access  to  records  and 
contesting  contents  of  records  are  set 
forth  at  7  CFR  1.110-1.123). 

CONTESTINa  RECORD  PROCEOURES: 

Same  as  record  access  procedures. 

RECORD  SOURCE  CATEGORIES: 

Information  in  these  records  is 
obtained  directly  from  the  employee,  the 
Office  of  Personnel  Management,  and 
agency-initialed  documents. 

[FR  Doc.  86-28871  Filed  12-23-86:  8:45  am) 

MLUNG  CODE  3410-U-ll 


Federal  Grain  Inspection  Service 
Advisory  Committee  Meeting 

Pursuant  to  the  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463).  a  notice 
is  hereby  given  of  the  following 
committee  meeting: 

Name:  Federal  Grain  Inspection  Service 
Advisory  Commitlee. 

Date:  January  20. 1987. 

Place:  U.S.  Department  of  Agriculture,  1400 
Independence  Avenue  SW.,  Room  3501  South 
Building,  Washington,  DC  20250. 

Time:  8:30  a.m. 

Purpose:  To  provide  advice  to  the 
Administrator  of  the  Federal  Grain  Inspection 
Service  on  the  efficient  and  economical 
implementation  of  the  U.S.  Grain  Standards 
Act  of  1976,  in  order  to  assure  the  normal 
movement  of  grain  in  an  orderly  and  timely 
manner. 

The  agenda  includes:  (1)  An  FGIS  update 
on  the  "Commitment  to  Quality"  report,  (2) 
fmancial  matters,  (3)  implementation  of  the 
Grain  Quality  Improvement  Act  of  1986,  (4)  a 
wh^at  classification  update,  and  (5)  other 
matters. 

The  meeting  will  be  open  to  the  public. 
Public  participation  will  be  limited  to  written 
statements  unless  otherwise  requested  by  the 
Committee  Chairman.  Persons,  other  than 
members,  who  wish  to  address  the 
Committee  at  the  meeting  or  submit  written 
statements  before  or  at  the  meeting  should 
contact  W.  Kirk  Miller,  Administrator,  FGIS, 
U.S.  Department  of  Agriculture,  Washington. 
DC  20250.  telephone  (202)  382-0219. 

Dated:  December  19. 1966. 
W.  Kirk  MiUer. 
Administrator. 
(FR  Doc.  86-28933  Filed  12-2*-86;  8:45  am) 

BIUJNO  COOC  3410-EN-M 


DEPARTMENT  OF  COMMERCE 

Agency  Fonn  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Economic  Development 
Administration,  Commerce. 

Title:  Special  Adjustment  Assistance 
Application 

Form  Number  Agency— ED-540-,  OMB— 
0610-0058 

Type  of  Request:  Revision  of  a  currently 
approved  collection 

Burden:  75  respondents;  406  reporting 
hours 

Needs  and  Uses:  The  information  is 
needed  to  receive  funds  under  the 
Title  IX  Program  of  the  Economic 
Development  Administration.  The 
Program  responds  to  both  sudden  and 
long-term  economic  dislocation  in 
particular  communities.  New  and 
specific  information  is  required  from 
each  applicant  to  identify  the 
problems  to  be  addressed  and 
possible  solutions.  No  other  program 
in  the  Agency  is  designed  to  address 
these  special  adjustment  needs. 

Affected  Public  :  State  or  local  and  non- 
profit institutions 

Frequency:  Annually  ^ 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Timothy  Sprehe. 
395-4814 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-4217. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothy  Sprehe.  OMB  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  December  17, 1986. 
EdMichMis, 

Departmental  Clearance  Officer,  Information 
Management  Division.  Office  of  Information 
Resources  Management. 
[FR  Doc.  86-28914  Filed  12-23-86;  8:45  am] 

BtUJNOCOOC  S619-CW-M 


National  Oceanic  and  Atmoapheric 
Administration 

(Modification  No.  1  to  Permit  No.  467] 

Marine  Mammals;  Permit  Modification; 
Dr.  Herman  M.  Louis  (P166B) 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  {  216.33  (d)  and  (e) 
of  the  Regnlationis  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216).  Scientific 
Research  Permit  No.  467  issued  to  Dr. 
Louis  M.  Herman.  Kewalo  Basin  Marine 
Mammal  Laboratory.  University  of 
Hawaii.  1129  Ala  Moana  Boulevard, 
Honolulu,  Hawaii  96814,  on  May  18, 1984 
(49  FR  22369)  is  modified  as  follows: 

Section  B.5  is  replaced  by: 

5.  This  Permit  is  valid  with  respect  to 
the  taking  authorized  herein  imtil 
December  31, 1988.  The  terms  and 
conditions  of  this  Permit  (Sections  B  and 
C)  shall  remain  in  effect  as  long  as  one 
of  the  marine  mammals  taken  hereunder 
is  maintaned  in  captivity  under  the 
authority  and  responsibility  of  the 
Permit  Holder. 

This  modification  becomes  effective 
December  24, 1986. 

Documents  submitted  in  connection 
with  the  above  Permit  and  modification 
are  available  for  review  in  the  following 
offices: 
Protected  Species  Division,  National 

Marine  Fisheries  Service.  1825 

Connecticut  Avenue  NW.,  Room  805, 

Washington,  DC; 
Director,  Southwest  Region,  National 

Marine  Fisheries  Service,  300  South 

Ferry  Street,  Terminal  Island, 

California  90731-7415;  and 
Director,  Southeast  Region,  National 

Marine  Fisheries  Service,  9450  Koger 

Boulevard,  St.  Petersburg,  Florida 

33702. 

Dated:  December  16, 1986. 
Richard  B.  Roe, 

Director.  Office  of  Fisheries  Management, 

National  Marine  Fisheries  Service. 

[FR  Doc.86-28904  Filed  12-23-66: 8:45  am] 

•ttUNQ  CODE  3S10-22-4I 


[ModmcatkMi  No.  1  to  Permit  No.  564] 

Marine  Mammals;  Permit  Modification; 
Dr.  Sidney  Leea  (P382) 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  9  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  and  §  220.24  of  the 
regulations  on  endangered  species  (50 
CFR  Parts  217  through  227),  Scientific 
Research  Permit  No.  564  issuedHs  Dr.^     ' 
Sidney  Lees,  Bioengineering  .     - 
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Department,  Forsyth  Dental  Center,  140 
Fenway,  Boston.  Massachusetts  02115, 
on  August  28, 1986  (51  FR  31962)  is 
modified  as  follows: 

Section  B.5  is  replaced  by: 
5.  The  authority  to  import  this 
material  shall  extend  from  the  date  of 
issuance  through  March  31, 1987.  The 
terms  and  conditions  of  this  Permit  shall 
remain  in  effect  as  long  as  the  material 
imported  hereunder  is  maintained  under 
the  authority  and  responsibility  of  the 
Pemit  Holder. 

The  modification  becomes  effective 
December  24, 1986. 

As  required  by  the  Endangered 
Species  Act  of  1973  issuance  of  this 
modification  is  based  on  a  finding  that 
such  modification: 

(1)  Was  applied  for  in  good  faith,  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  the  modification,  and  (3)  will 
be  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
modification  was  issued  in  accordance 
with,  and  is  subject  to  Parts  220  through 
222  of  Title  50  CFR  of  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  species  permits 
(39  FR  41367),  November  27. 1974. 

Documents  submitted  in  connection 
with  the  above  Permit  and  modification 
are  available  for  review  in  the  following 
offices: 

Protected  Species  Division,  National 
Marine  Fisheries  Service,  1825 
Connecticut  Avenue  NW.,  Room  805, 
Washington,  DC;  and 

Director,  Northeast  Region,  14  Elm 
Street,  Federal  Building,  Gloucester, 
Massachusetts  01930. 
Date:  December  16, 1986. 

Ricliard  B.  Roe, 

Director.  Office  of  Fisheries  Management, 

National  Marine  Fisheries  Service. 

(FR  Doc.  86-28905  Filed  12-23-86  8:45  am) 

BILLING  COOC  lStO-2a-« 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
ttte  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Navigation  Improvements  at 
Bayou  La  Batre,  AL 

AOBICV:  U.S.  Army  Corps  of  Engineers, 
ODD. 


action:  Notice  of  intent  to  prepare  a 
DEIS. 

SUPPI^MENTAflY  INFORMATION: 

1.  Proposed  Action 

The  proposed  action  is  to  prepare  a 
DEIS  to  evaluate  the  environmental 
impact  of  providing  navigation 
improvements  at  Bayou  La  Batre, 
Alabama. 

2.  Alternatives 

The  following  basic  alternatives  will 
be  evaluated: 

a.  No  action— This  alternative  will  be 
the  "without"  project  conditions  against 
which  impacts  will  be  measured. 

b.  Deepening  and  widening  of  the 
Bayou  La  Batre  Harbor  channels  to 
include  depths  up  to  22  feet. 

c.  Various  dredged  material  disposal 
concepts  including:  upland,  Gulf  of 
Mexico,  open  water  in  Mississippi 
Sound,  and  island  nourishment 

3.  Scoping  Process 

a.  The  scoping  process,  as  outlined  by 
the  Council  on  Environmental  Quality  in 
the  November  29. 1978  Federal  Register, 
National  Environmental  Policy  Act — 
Regulations,  will  be  utilized  to  involve 
Federal,  State,  and  local  agencies  and 
other  interested  persons.  Identification 
of  significant  issues  to  be  addressed  in 
the  EIS  will  be  determined  through  the 
scoping  process.  The  agencies  and 
individuals'  views  and  concerns  will  be 
obtained  through  personal,  telephone, 
and  mail  contact  in  Ueu  of  a  formal 
scoping  meeting. 

b.  Coordination  with  the  U.S  Fish  and 
Wildlife  Service,  as  required  by  the  Fish 
and  Wildlife  Coordination  Act  and  the 
Endangered  Species  Act,  is  being 
undertaken.  Coordination  required  by 
other  laws  and  regulations  will  also  be 
conducted. 

4.  DEIS  Preparation 

It  is  estimated  that  the  DEIS  will  be 
available  to  the  public  in  September 
1987. 

ADDRESS:  Questions  about  the  proposed 
action  and  DEIS  can  be  answered  by: 
Dr.  Susan  Ivester  Rees,  PD-EC,  U.S. 
Army  Engineer  District,  Mobile,  P.O. 
Box  2288.  Mobile.  Alabama  36628. 

Dated:  December  10, 1986. 
Roy  A.  Princ*. 

Lieutenant  Colonel,  CE,  Acting  District 

Engineer. 

[FR  Doc.  86-28858  Filed  12-23-86:  8:45  am] 

MLLINa  COOC  3710-CfMI 


Department  of  ttie  Navy 

PulMic  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

summary:  The  Department  of  Defense 

has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwoii  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission:  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses:  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Extension 

Marine  Corps  Advertising  Awareness 
and  Attitude 
Tracking  Study 
None 

The  collection  of  information  will 
provide  unique  data  on  the  awareness  of 
Marine  Corps  Advertising,  the 
awareness  of  benefits  and  advantages 
offered  for  joining  the  Marine  Corps, 
perceptions  of  specific  attributes  and 
benefits  of  joining  the  Marine  Corps  and 
the  general  opinion  of  the  Marine  Corps. 

Individuals 

Responses  500 

Burden  hours  165 

ADDRESSES:  Comments  are  to  be 

forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desk 
Officer.  Room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vitiello.  DOD 
Clearance  Officer.  WHS/DIOR.  1215 
Jefferson-Davis  Highway,  Suite  1204. 
Arlington,  VA  22202-4302.  telephone 
(202)  746-0933. 

FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Captain 
Frank  L  Henry.  Headquarters,  U.S. 
Marine  Corps.  Washington.  DC  20380- 
0001.  telephone  (202)  694-1786. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
December  IS.  1986. 

(FR  Doc.  86-28836  Filed  12-23-86;  8:45  amj 

BILLINO  CODE  3S10-01-M 


/•  VoL  SI,  Wo.  M7  ^  Wednesday.  DbcembT  24.  198»  /  ffetfees 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
AOMWtSniATIOH 

NATIONAL  AERONAUTICS  AND 
SPACE  AOMIMSTRATION 


FedMH  Ae^HisMon  ReguMtoa  (FA#t)( 
Infonratten  Cttiacttcw  UntterOMB 
Review 

AQENCICS:  Oepactment  of  Defense 
(DOD).  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  AdministraGon  [NASAf. 
ACnOM:  Notice. 

SUMMARTT  Under  the  provisions  of  the 
Paperwork  Redaction  Act  of  M80  f44 
U.S.C.  Chapter  35).  the  Pedera} 
Acquisition  Regulation  fFAR) 
Secretariat  has  sufeimtted  to  the  Office 
of  Management  and  Badjet  [OMB]  a 
request  to  review  and  approve  a  new 
information  collectloB. 
ADDRESS:  Send  comments  to  Franklin  S. 
Reeder,  FAR  Desk  Officer.  Room  3235. 
NEOB,  Washington,  DC  20503. 
FOR  FURTHER  MFORMATIOM  CONTACT: 
Mr.  C.W.  Mathews.  Office  of  Faderai 
Acquisition  and  Regulatory  Policy.  GSA, 
(202)  523-3856. 
SUPPLEMENTARY  MKMMATIOM: 

a.  Purpose 

Righta  in  Data  is  a  regulation  which 
concerns  the  rights  of  the  Covamment 
and  organizatioas.  with  which  the 
Government  contracts,  to  information 
developed  under  such  contracts.  The 
delineation  of  such  rights  is  necessary  in 
order  to  protect  the  contractor's  rights  to 
not  disclose  proprietary  data,  and  to 
ensure  that  data  developed  with  public 
funds  is  avaiiabte  to  tlie  pobHc 

b.  Annual  Reporting  Bmden 

This  is  estimated  as  fisilovrs: 
Respondents.  1.100;  responses  per 
respondent.  1;  total  annual  responses, 
1.100;  hours  per  response,  2.7;  total 
reporting  hours.  3.000;  and  total 
recordkeeping  hoim,  27,000. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  copies  from 
the  FAR  Secretariat  (VRS).  Room  4041. 
GSA  Building.  Washington.  DC  204«5, 
telephone  (202)  523-^^55.  Please  cite 
proposal  pending  OMB  approval  of 
recordkeeping  requirements  concerning 
FAR  Subpart  27.4.  Rights  in  Data  and 
Copyrights. 

Dated:  December  18. 1986. 
Margaret  A.  Willis, 
FAR  SecreCariat. 

[PR  Doc.  8e-288fle  Filed  12-23-86:  8:45  am] 
eiLUNQ  COM  Mao-«i-ii 


DEPARrTMENT  OF  EOUCATIOH 

Intergowrnnwntar  Advisory  Counctt 
on  Educatfonr  XNetNiq 

AOENCV:  Intergovernmental  Advisory 
CouRcil  en  EdaeaAon. 

ACnofC  Notice  of  meeting. 

summary:  This  notice  sets  Ibrth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the 
Intergovernmental  Advisory  Comicil  on 
Edecatkm.  This  notice  afao  describes 
the  functions  of  the  Council.  Netiee  of 
this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  ie> 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  and  tha*  a 
portion  of  the  meeting  will  be  closed  ta 
the  public 

DATE:  fannary  12, 1987. 

ADDRESS  Department  of  Education,  400 
Maryland  Avenue.  SW.,  Washington, 
DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT 
Dk  James  G.  Horn.  Executive  Dkecter 
(A),  Intergovernmental  Advisory 
Cooncii:  en  Education.  513  Reporter'* 
Building.  300  7th  Sfreet,  SE., 
Washington,  DC  20202. 

SUPPUMENTARY  INFORMATION:  The 

Inteigovemmcntal  Advisory  Council  on 
Education  was  established  under 
section  2t3  of  the  Department  of 
Education  Organization  Act  (20  U.S.C. 
3423).  The  Coimcil  was  established  to 
provide  assistance  and  make 
recommendations  to  the  Secretary  and 
the  President  concerning 
intergoverranente)  policies  and  rdiations 
pertaining  to  education. 

A  portion  of  the  CoimcU  meeting  on 
January  12, 1987  wiU  be  closed  to  the 
public  for  discussions  about  the 
Council's  recommendation  to  the 
Secretary  for  the  appointment  of  an 
Executive  Director.  The  meeting,  will  be 
closed  under  the  authority  of  section 
10(d)  of  the  Federal  Advisory  Conuntttee 
Act  (Pubi  L.  92-463;  5  U.S.C  Appendix  2) 
and  under  exemption  (6)  of  section  3(a) 
of  the  Government  in  the  Sunshine  Act 
(Pub.  L  94-409;  5  U.S.C.  552b{c)(6).  The 
discussion  of  the  Becommendation  to  the 
Secretary  wiU  touch  upon  matters  that 
would  disclose  information  of  ai 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  an  ayen  seseiaa. 

A  summary  of  the  activities  at  the 
closed  seaaian  and  Delated  matten. 
which  are  informative  ta  the  puUie 
consistent  with  the  policy  of  Title  5 
U.S.C.  5S2b  will  be  available  to  die 


public  within  fourteen  days  of  the 
meeting. 

The  proposed  agenda  inclodes: 
— Reconunendation  to  the  Secretary  for 
appointment  of  an  Executive 
Director 
— Old  and  New  Business 

Records  are  kept  of  aR  Council 
proceedings,  and  are  available  for 
public  inspection  at  the 
Intergovernmental  Advisory  Council  on 
Education,  513  Reporter's  Biuilding,  300 
7th  Street.  SW..  from  9:00  a.m.  to  5:0» 
p.m. 

Signed  at  Washington,  DC  on  December  19, 
1968. 

Petv  R.  Gr«er. 

Deputy  Under  Secretary. 

Tentadva  Agenda^InlecysveiiuneBtal 
Advisory  Cotmril  On  EdHcafioo,  January 
12, 1987,  Departeient  of  Education,  400 
Maryland  Avenue,  SW.,  Wasfaiaftoa, 
DC22020 

I.  Discussion  ef  CeuneiPs 

recoaunendation  te  the  Secretary  for 

the  appeintment  of  an  Executtve 

EMrector 
n.  Old  Business 

A.  Committee  Reports 

1.  Update  of  effbrts  to  place  lACE 
under  GEPA 

2.  Review  ef  fob  Training  Task  Force 
Report 

3.  Report*  from  otfier  Committees 
QI.  New  Business 

Agenda  item  I  will  be  closed  to  the 
public. 

(FR  Doc.  86-26903  Piled  12-23-681  8:46  am) 
aoxMocooc  4000-01-a- 


DEPARTMENT  OF  ENER6T 

Bonneville  Power  Administration 

Extensfon  of  Public  Comment  Pwkxf 
on  the  Propossd  intsrtto  Access  Policy 
and  ttie  DfafMntSfllv  Dsvstopment 
and  Uss  Envlronmentat  Impact 
Statement 

AOENCY:  Bonnville  Power 
Administratien  (1IPA)«  DOB. 
ACTION:  Extension  of  public  coauient 
period. 

summary:  In  reaponae  to  publie 

inquiries  and  comments,  BPA  is 
extending  the  public  comment  period  on 
both  the  R'oposed  Intertle  Access  Pblicy 
and  the  Draft  Intertie  Development  and 
Use  Eaviionmental  IziiNct  Statement 
(51  FR  39904,  November  3, 1986). 

DATES:  The  comment  period  wUl  end  at . 
5  p.m.,  January  16, 1987. 
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ADDRESS:  Written  comment  should  be 
submitted  to  Ms.  Donna  L.  Geiger, 
Public  Involvement  Manager,  Bonneville 
Power  Administration.  P.O.  Box  12999. 
Portland.  Oregon  97212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Danley.  Public  Involvement 
office,  at  the  address  listed  above,  503- 
230-3478.  Oregon  callers  may  use  80O- 
452-8429;  callers  in  California,  Idaho. 
Montana.  Nevada,  Utah,  Washington, 
and  Wyoming  may  use  800-547-6048. 
Information  may  also  be  obtained  from: 
Mr.  George  Cwinnutt,  Lower  Columbia 
Area  Manager,  Suite  288, 1500  Plaza 
Building,  1500  NE.  Irving  Street, 
Portland,  Oregon  97232.  503-23(M551; 
Mr.  Ladd  Sutton,  Eugene  District 
Manager.  Room  206,  211,  East  Seventh 
Avenue,  Eugene.  Oregon  97401.  503- 
687-6952; 
Mr.  Wayne  Lee.  Upper  Columbia  Area 
Manager.  Room  561.  West  920 
Riverside  Avenue,  Spokane, 
Washington  99201,  509^56-2518; 
Mr.  George  E.  Eskridge.  Montana 
District  Manager,  800  Kensington, 
Missoula.  Montana  59801.  406-329- 
3060; 
Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager.  P.O.  Box  741, 
Wenatchee,  Washington  98801,  509- 
662-4377,  extension  379: 
Mr.  Terry  Esvelf,  Puget  Sound  Area 
Manager.  415  First  Avenue  North. 
Room  250.  Seattle,  Washington  98109, 
206-442-4130: 
Mr.  Thomas  V.  Wagenhoffer.  Snake 
River  Area  Manager,  West  101  Poplar, 
Walla  Walla,  Washington  99362.  509- 
522-6226; 
Mr.  Robert  N.  Laffel.  Idaho  Falls  District 
Manager.  531  Lomax  Street.  Idaho 
Falls.  Idaho  83401.  208-523-2706;  and 
Mr.  Friederic  D.  Rettenmund.  Boise 
District  Manager.  Room  376.  550  West 
Fort  Street,  Boise.  Idaho  83724,  208- 
334-9137. 

Issued  in  Portland.  Oregon,  on  December 
19, 1986. 

Roger  E.  Seifmt, 

Deputy  Assistant  Administrator,  Bonneville 
Power  Administration,  Washington.  DC 
Office. 

|FR  Doc.  88-29086  Filed  12-23-86;  8:54  am) 

BILUNO  CODE  MM-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  CPS3-14-123] 

Northern  Natural  Gas  Co..  Division  of 
Intemorth  Inc.;  Request  for  Public 
Comment 

December  19, 1986. 

On  December  8, 1986,.  the  U.S.  Court 
of  Appeals  for  the  District-of  Columbia 


Circuit  remanded  the  record  in  Northern 
Natural  Gas  Company  v.  F.E.R.C..  780 
F.2d  59  (D.C.  Cir.  1985).  on  rehearing  en 
banc,  No.  84-1518,  to  die  Federal  Energy 
Regulatory  Commission.  Under  review 
in  that  proceeding  are  two  Commission 
orders:  Northern  Natural  Gas  Company, 
Docket  No.  CP83-14-000.  "Order 
Approving  Flexible  Rates."  27  FERC 
I  61.299  (1984).  and  Northern  Natural 
Gas  Company.  Docket  No.  CP83-14-039. 
"Order  Denying  Rehearing."  28  FERC 
I  61.230  (1984). 

In  the  orders  under  review,  the 
Commission  granted  Northern  Natural 
Gas  Company.  Division  of  Intemorth 
Inc.  (Northern)  a  certificate  of  public 
convenience  and  necessity  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  15 
U.S.C.  717  f(c).  to  sell  natural  gas  under 
two  new  rate  schedules  at  flexible, 
discount  rates  to  existing  customers 
with  alternate  fuel  capability.  The 
Commission  conditioned  the  certificate 
to  require  that  Northern  credit  to  its 
non-discount  customers  all  fixed  costs 
recovered  by  the  discount  sales  until 
Northern's  next  rate  case. 

In  Northern  Natural  v.  F.E.R.C.,  a 
panel  of  the  court  held  that  the  revenue 
crediting  requirement  fell  outside  the 
scope  of  the  Commission's  authority  in  a 
section  7  certification  proceeding  as 
delineated  by  the  court's  opinion  in 
Panhandle  Eastern  Pipeline  Company  v. 
F.E.R.C..  613  F.2d  1120  (D.C.  Cir.  1979), 
cert,  denied,  449  U.S.  889  (1980).  The 
issue  before  the  en  banc  court  on 
rehearing  is  wherther  the  court  should 
continue  to  adhere  to  its  decision  in 
Panhandle  that  the  Commission  may 
not,  when  issuing  a  certificate,  use  its 
conditioning  authority  under  section  7(e) 
of  the  Natural  Gas  Act  to  alter  rates 
previously  approved  by  the  Commission 
for  customers  that  will  not  receive 
service  under  that  certificate. 

The  court's  order  directs  the 
Commission  to  respond  to  the  following 
questions  regarding  Northern's 
application  to  implement  its  discount, 
flexible  rate  sales  program  for  existing 
customers: 

1.  Whether  the  Commission  has 
jurisdiction  pursuant  to  7  of  the  Natural 
Gas  Act  to  entertain  petitioner's 
application  or  whether  such  an 
application  must  be  filed  pursuant  to  4 
of  the  Act. 

2.  Whether  petitioner's  application 
sought  authorization  to  provide  a  new 
sale  or  service  and,  if  so,  what  new  sale 
or  service  would  be  provided  pursuant 
to  that  authorization. 

3.  What  criteria  the  Commission 
employs  in  determining  whethw  an 
application  submitted  pursuant  to  7 
seeks  authorization  to  provide  a  new 
sale  or  service. 


4.  If  the  Conmdssion  determines  that  it 
may  entertain  an  application  pursuant  to 
7  for  a  reason  other  than  that  the 
provision  of  a  new  sale  or  service  is 
involved,  what  criteria  are  used  in 
making  that  determination. 

The  court's  order  suggests  that  the 
Commission,  prior  to  preparing  its 
responses,  invite  comment  as  to  whether 
the  Commission  has  jurisdiction 
pursuant  to  section  7  of  the  Natural  Gas 
Act  to  entertain  Northern's  application. 
Accordingly,  the  Commission  invities  all 
interested  persons  to  submit  written 
comments,  views,  and  argxmients  on  the 
issues  raised  by  the  court's  questions. 
Since  the  court's  order  directs  the 
Commission  to  respond  by  February  17, 
1987.  all  comments  must  be  received  by 
the  Commission  by  4:30  p.m..  January  15, 
1987,  to  allow  time  for  their 
consideration. 

Comments  must  be  submitted  to  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20428,  and 
reference  Docket  No.  CP83-14-123.  An 
original  and  14  copies  should  be  filed. 

All  comments  will  be  placed  in  the 
public  file  for  Docket  No.  CP83-14-123 
and  available  for  public  inspection  in 
the  Division  of  Public  Information,  Room 
1000,  825  North  Capitol  Stieet,  NE., 
Washington,  DC.,  during  regular 
business  hours. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc  86-28924  Filed  12-23-86:  8:45  am) 

BILLINO  CODE  STIT-OI-M 


[Docket  No.  ER87-5S-O00  et  aL] 
San  Diego  Gas  ft  Electric  Co.  et  aL 

December  18. 1986 

Take  notice  that  the  following  filings 
have  been  made  the  Commission: 

1.  San  Diego  Gas  and  Electric  Co. 

(Docket  No.  ER87-59-000] 

Take  notice  that  on  December  5, 1986 
San  Diego  Gas  and  Electric  Company 
(SDG&E)  tendered  for  filing  Amended 
Exhibit  A  to  the  Interchange  Agreement 
between  SDG&E  and  Deseret 
Generation  and  Transmission 
Cooperative  (Deseret). 

In  addition.  SDG&E  tendered  for  filing 
an  Amended  Exhibit  A  as  supplements 
to  the  following  Rate  Schedules: 

(1)  Interconnection  and  Exchange 
Agreement  with  Imperial  Irrigation 
Disti-ict  (IID);  Supplement  No.  1  to 
Supplement  No.  6  to  Rate  Schedule 
FERC  No.  65. 

(2)  Interconnection  Agreement  with 
Public  Service  Company  of  New  Mexico 
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(PNM);  SuppJuiuent  Ma  2  to  Suq^neat 
No.  1 1»  K«Ce  Schcfhile  PEItC  No.  ae. 

(3)  Power  Cbordlnation  Agreement 
with  Arizona  Public  Service  Company 
(APS):  Supplement  PTa  T  to  Rate 
Schedule  FERC  No.  TIT. 

Amended  Exhibi*  A  provides  that 
incremental  fuel  ami  rs  to  be  based  on 
cnrrent,  rather  tfaan  historical,  fnel 
expenses. 

SDG5E  requests  Warrer  of  the 
CommissTOii's  prior  notice  requtiementv 
and  an  effective  date  of  NuvuuiiMr  1, 
1986  for  each  Amended  Exhibft  A. 

Copies  of  wis  frnny  were  served  npon 
the  PttWrc  UtSities  Comraiseion  of  Sie 
State  of  California,  Deseret,  IfD.  WM 
and  APS. 

Comment  date^  December  Jl.  W66,  in 
aeeordsnce  wifh  Standard  Paiagiaph  E 
at  the  end  of  this  notice. 

(Dockat  No.  ER87-l59-000f 

Take  notice  that  en  December  15, 
1986,  Bostoa  Edison  Company  (Boston 
Edison)  of  Bbston,  Massachusetts, 
submitted  Supplement  1  to  it*  Rate 
Schedule  No.  S9  for  the  sale  of  unit 
power  frea  its  Pilgrini  Nuclear  unit  to 
Commonwealth  Electric  Compaiiy 
(Commonwealth).  The  purpose  of  ^lis 
filing  is  tO'  impkinsBt  Sectim  O-CkJ.!  of 
the  Unit  power  contract  to  char^  (tx 
decommissioning  charges. 

Boston  Edison  requests  waiver  of  the 
sixty  day  notice  period.  Boston  Edison 
states  that  copies  of  this  filing  have  been 
served  on  Commonweaflh  ancf  on  the 
Massacinisetts  Department  of  Public 
Utilities. 

Comment  date:  December  31. 1986,  in 
accordance  with  Standard  Pafagrapk  E 
at  the  end  of  this  notice. 

S.  Bolatoa  Edison  Co. 

(Docket  Nm<  EKIT-UO^gosf. 

Take  notice  XkaJb  tm  Desainber  13^ 
1986,  Boston  Edison  Company  (Boston 
Edison)  of  Boston,  Massachnsetts. 
submitted  Supplement  1  to  its  Rale 
Schedule  No.  113  for  the  tale  of  unit 
power  froni  its  Pilgrim  Nuclear  unit  to 
Reading  Mimicipal  Light  Department 
(Reading).  The  purposes  of  thi»  filing  i* 
to  implement  Section  C-S.3.1  ef  the  Unit 
power  contract  to  charge  for 
decommissing  charges. 

Boston  Eduon  leqtiests  waiver  of  tin 
sixty  day  notice  poiod.  Boston  Edtsos 
states  that  copies  of  ttns  fikng  bava  been 
served  oa  Reading  an  d  on  the 
Massachusetts  Depaitment  of  Psblic 
Utilities. 

Comment  date:  December  3ek.lMBvin 
accordance  witk  Sihndsnl  Paragraph  B 
at  the  ead  of  ttas  notice. 


4.  KansaeCaaaMt  Electric  Co. 

(Docket  No  ER88-696-oml 

Take  astics  tlwi  Kansas  Gas  and 
Electric  Compaay  (KGft£)  an  Navember 
10,  1986  tendered  for  filing  addilional 
data  with  respect  to  a  Settlement 
Agreement  ajid  proposed  Transmission 
Service  Agreement  sepetseding  FERC 
Rate  Schedule  No.  157  betweea  KjGAE 
and  the  City  ot  Girard.  Kaasas  (CUy^ 

This  filing  is  necessary  as  a  result  of  a 
deHciency  letter  issued  by  the  Oifecter 
of  the  Division  of  Electric  Power 
Applicatioa  Review. 

Copies  of  the  fUiog  were  served,  upon 
the  City  of  Girard,  Kansas  and  tJle 
Utilities  Division  of  the  Kansas 
Corporatian  Commission. 

Comment  date:  December  31.  tM6.  in 
accordance  with  Staedard  Paragraph.  E 
at  the  end  of  this  notice. 

Standard  Paiayapk 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  shoufd  Hie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regiilatory  Conuniasion,  825 
North  Capitol  Street,  N.E^  Washington. 
D.C.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  385.211 
and  385.214).  AIT  such  motions  or 
protests  should  be  ff  led  on  or  before  the 
conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  Me  a  motion  to  intervene.  Copies 
of  this  fiHng  are  on  file  with  the 
Commission  and  are  available  for  pubKc 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(PR  Doc.  06-28^2  Fited  U-23-8&  iA&  asa^ 

COOC  Utft^VM 


[Docket  Noe  CP87-t2S-000,  et  at] 

Transcontinental  One  Pip*  Une  Oorpn 
•t  aL;  Natural  Ga«  Certificate  I 


Take  netice  that  the  following  51ifl%s 
have  been  made  with  the  Comnussion: 

1.  Transconfinentai  Gas  Pipe  Loie  Cocpk 

[Docket  No.  CP87-1 28-000) 
Decemi>er  17.  IflM. 

Take  notics  that  on  I>ecenifacc  15, 
1986,  Transcenteieatal  Gas  Pipe  iiinK 
CorporalioB  (Applicant).  Pi>  Box  1^9a 
Houston,  Texas  77251,  filed  in  Docket 
No.  CPa7-t2S-08Q  an  apphcation 
pursuant  tu  seetien.  7  ai  the  nmtmai  Cae 
Act,  a»  amcodedi  and-  tlie  roles,  and 
regulations  a£  the  Eedesal  Eae^n^ 
Regulatory  Commission  for  •  firasled- 


term  certificate'  of  puWrc  eenven  ienee 
and  necessity,  wrth  pre-granted 
abandrmment  antiwrrty,  awthorizing 
ApplirarTt  to  h-ansport  natural' gas  to  its 
distribution  customer,  Umon  Gas 
Company  fVhton},  for  the  acceent  ef 
Carbonaire  Co.,  Ine.  (Carbonaire)^  aA  as 
more  fully  set  forth  irr  the  appficafren 
which  is  on  file  wrtfc  the  ComnMssion 
and  open  for  public  inspeetioK 

SpecifrcaHy,  AppRcant  rs  requesting 
authorization  to  transport  to  Union  on 
behalf  of  Carbonaire,  quantities  of 
natnral  gas  up  tcrf.eso  dt  equfvafentof 
natural  gas  per  day  pursuant  trr  a 
transportation  agreement  among' 
Transco,  Carbonaire  ami  Union. 

k  is  explained  that  Carbonaire  would 
purclwae  the  gas  to  be  transported 
hereunder  from  Transco  Energy 
MaEkating  Company  (TEMCOf  aad/er 
Mississippi  Fuel  Gas  Company 
(Mississippi  Fuel),  each  of  which  cae 
deliver  gas  to  ApphcanL  Applicant 
indicates  that  pursuant  te  tie 
transportation  agreement  AppUcanC 
would  receive  the  gas  at  the  existing 
points  of  interconnection  between 
Applicant  and  the  TBMCQ  praAKer- 
sellers  an^fer  Mtssissippi  FaeTs 
delivery  point,  and  wrmfd-  deRrer 
equivalent  quantities  (less  quantities 
retained  for  compressor  fucf  and  line 
loss  make-up]  at  the  existing,  point  of 
delivery  to  Union  at  P&lmerton  near 
Wind  Gap,  Monroe  County, 
Pennsylvania,  and  that  Union  would  in 
turn  deliver  such  gas  to  Carbonaire  foe 
use  in  its  production  facilities  in 
Pahnarton,  Peansylvania  IPabaerton 
facilities). 

Applicant  states  that  its  Compresaor 
Station  No.  65.  located  on  its  main  line 
at  lite  Louisiaaa-Mississippi  border, 
represents  the  terarinu  ef  its  gee 
production  area  and  the  beginning  of  the 
market  area.  App^ieaet  indicates  that 
the  proposed  transportation  from 
Station  No.  65  north  to  Unioitweeldibe 
on  a  firm  basie  and  frasB  south  of. 
Station  No.  65.  -in  the  pooductioB  area., 
would  be  on  an  interruptibie  basis. 

Applicant  avers  t4iat  the  instant 
application  is  closely  related  te  i4e 
precaading  in  Docket  No.  CPW  747  000, 
wherein  Applicant  was  authorized  to 
transport  up  to  the  dt  equi»eH?nt  of  3,0017 
Mcf  of  gas  per  day  for  New  jersey  Zinc 
Company,  Inc.  (Nese  jassegr  Ziae);  oa  n 
firm  basis.  It  is  indicated  that 
CarbonsCTe's  Pataverten  fesiinieB'  are 
located  a<  and  totsHy  enelbsed  within, 
New  Jersey  Zinc's  plant  at  Palmerton, 
which  furnished  Carbonaire  with  a 
variety  of  services,  including  steam, 
watev  and  elbctidty,  but  not*  nafwnf  gM- 
whidt  CarWneire  requiree  se  a< 
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feedstock  for  the  productioB  of  carbon 
dioxide  and  ammonia. 

It  is  stated  that  absent  transportation 
by  Applicant  of  a  reliable  supply  of 
economically  priced  gas  puKhased  by 
Carbonaire  from  producers  or 
marketers,  feedstock  costs  will  force  the 
closure  of  tfie  Pabnerton  facilities.  As  fai 
the  proceeding  in  Docket  No.  CP88-747- 
000,  Applicant  avers  that  it  does  not 
view  iu  request  for  authority  to 
transport  gas  for  Carbonaire  as 
establishing  some  type  of  precedent 
with  regard  to  the  method  of  awarding 
available  capacity  and  priority  of 
transportation  service  on  Applicant's 
8)rstem  in  the  context  of  Order  No.  436. 
Rather,  Applicant  states  that  it  views 
the  instant  application  as  a  solution  to 
the  unique  situation  in  which 
Carbonaire  finds  itself. 

For  the  firm  transportation 
downstream  of  Station  No.  65,  Applicant 
proposes  to  chaise  Carbonaire  initially 
the  maximum  rates  and  charges  set  forth 
in  Rate  Schedule  FT.  accepted  subject  to 
refund  in  Docket  No.  RP87-0-000.  It  is 
indicated  that  the  maximum  FT  rate 
includes  a  monthly  demand  charge  of 
$3.20  pa-  dt  equivalent  of  gas  and  a 
chai^ge  of  14.4  cenU  for  each  dt 
equivalent  of  gas  b-ansported.  plus  3.6 
percent  fuel  retention.  Applicant  also 
indicates  that  all  transportation 
upstream  of  Station  No.  65,  which  is 
interruptibie.  would  be  based  initially 
upon  the  maximum  rates  and  charges 
applicable  to  Applicant's  Part  264 
ti-ansactions.  accepted  subject  to  refund 
in  Docket  No.  RP86-lll-«)a  It  is 
indicated  that  such  rate  is  2.4  cents  per 
dt  equivalent  of  gas  for  each  25-mile8 
increment  of  haul  %vith  a  minimum 
charge  of  4.8  cents  per  dt  equivalent  of 
gas.  Applicant  indicates  that  it  would 
also  collect  the  current  Gas  Research 
Institute  surcharge.  For  gas  received  in 
the  production  area  and  delivered  to 
Union,  Transco  states  that  it  would 
initially  retain  6.6  percent  of  the 
quantities  for  fuel  and  line  loss  make-up. 

It  is  averred  that  the  transportation 
agreement  provides  for  a  limited  term 
expiring  on  November  15, 1990. 
Applicant  requests  pre-granted  authority 
to  abandon  the  transportation  service  on 
such  date.  However,  if  during  the  term 
Carbonaire  should  discontinue  any  of 
the  processes  at  the  Palmerton  facilities 
and  its  gas  requirements  be  reduced 
accordingly.  Applicant  requests  pre- 
granted  authority  to  then  abandon  the 
service  to  the  extent  of  such  reduction. 
And,  if  during  the  term  Carbonaire's 
Palmerton  facilities  should  cease 
operation.  Applicant  requests  pre- 
granted  authority  to  abandon  the  service 


as  of  the  date  of  such  cessation  of 
operation. 

It  is  indicated  that  no  additional 
facilities  are  required  to  render  the 
proposed  firm  transportation  service. 
Applicant  indicates  that  in  Docket  No. 
CP86-406-000,  authorization  was  issued 
permitting  and  approving  partial 
abandonment  of  service  to  Union,  which 
reduced  Union's  firm  Rate  Schedule  CI>- 
3  allocation  fi^m  19,560  dt  equivalent  of 
gas  per  day  to  10,350  dt  equivalent  of 
gas  per  day.  Such  reduction  fumisbes 
more  than  adequate  capacity  to 
accommodate  tiie  maximum  4,000  dt 
equivalent  per  day  transportation 
service  proposed  herein. 

Applicant  further  states  that  by  filing 
the  subject  application,  it  is  not  electing 
"non-discriminatory  access"  as  such 
term  is  described  and  defined  in 
S8  284.8(b)  and  284.9(b)  of  the 
Commission's  Regulations  (promulgated 
in  Order  No.  436). 

Comment  date:  December  31, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Texas  Gas  Transmission  Corp. 

(Docket  No.  CPB7-114-000] 
December  18, 1988 

Take  notice  that  on  December  8, 1986, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP87-114-000  a  request 
pursuant  to  SS  157.205  and  157.212  of  the 
Regulations  under  the  Nahiral  Gas  Act 
(18  CFR  157.205  and  157.212)  to  add  two 
(2)  receipt  points  to  serve  Consohdated 
Gas  Supply  Corporation  (Consolidated), 
under  the  authorization  issued  to  it  in 
Docket  No.  CP82-407-000  pursuant  to 
Section  7  of  the  Nahiral  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  one  new  point  of 
receipt  is  located  at  the  existing 
interconnection  between  Texas  Gas's 
and  Texas  Eastern  Transmission 
Corporation's  (Texas  Eastern's)  pipeline 
facilities  in  Jefferson  Davis  Parish, 
Louisiana  (Iowa  Point),  and  the  second 
new  point  of  receipt  is  located  at  the 
existing  interconnection  between  Texas 
Gas's  and  Texas  Eastern's  pipehne 
facilities  in  Evangeline  Parish.  Louisiana 
(Evangeline  Point),  as  more  fully 
described  in  the  amendment  to  the 
transportation  agreement  between 
Consolidated  and  Texas  Gas. 

Texas  Gas  is  presently  authorized  to 
b-ansport  up  to  50,000  Mcf  per  day  of 
natural  gas  on  a  best-efforts 
interruptibie  basis  for  Consolidated, 
pursuant  to  a  Transportation  Agreement 
dated  March  20, 1978,  and  a  Certificate 


of  Public  Convenience  and  Necessity 
issued  August  22. 1978,  in  Docket  No. 
CP78-331-000.  Texas  Gas  further  states 
the  addition  of  these  two  receipt  points 
will  not  affect  the  quantity  of  natural 
gas  transported.  Texas  Gas  asserts  that 
such  natural  gas  will  be  used  by 
Consolidated  as  part  of  its  system 
supply. 

Comment  dote:  February  2, 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Ca 

[Docket  No.  CPB7-127-000] 
December  18, 1986. 

Take  notice  that  on  December  2, 1986, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit  Michigan 
48243,  filed  in  Docket  No.  CP87-127-O00 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  cotifiGate 
of  public  convenience  and  necessity 
authorizing  greater  flexibility  for  an 
existing  exchange  and  transportation 
and  a  new  transportation  service  on 
behalf  of  Midwestern  Gas  Transmission 
Company  (Midwestern),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

ANR  states  that  it  presently  provides 
a  natural  gas  exchange  service  on  behalf 
of  Midwestern  pursuant  to  a  conb^ct 
dated  July  17. 1967.  certificated  by  the 
Federal  Power  Commission  in  Docket 
No.  CPe6-109,  and  filed  as  Rate 
Schedule  X-1  of  AI^R's  FERC  Gas  Tariff 
Original  Volume  No.  2. 

ANR  states  that  pursuant  to  the 
existing  exchange  service  Midwestern 
may  deliver  up  to  30,000  Mcf  of  natural 
gas  per  day  ftam  its  northern  system  to 
ANR  at  Marshfield,  Wisconsin,  and 
ANR  exchanges  such  volumes  into 
Midwestem's  southern  system  near 
Joliet  in  Will  County,  Illinois. 

ANR  proposes  to  continue  the 
exchange  of  system  supply  gas 
(exchange  gas)  and  to  ti-ansport  and 
exchange  volumes  (transportation  gas) 
for  Midwestern,  in  each  case  from 
Midwestem's  northern  system  at 
Marshfield,  Wisconsin,  to  Midwestem's 
southern  system  in  Will  County,  Illinois. 
The  aggregate  maximum  daily  quantity 
on  each  day  shall  be  the  lesser  of  30,210 
dekatherm  (dt)  equivalent  or  a  quantity 
of  natiu-al  gas  equal  to  the  difference 
between  ANR's  contract  demand  under 
Midwestem's  Rate  Schedule  CD-2  and 
ANR's  purchases  on  that  day  under 
Midwestem's  Rate  Schedule  CD-2;  the 
mix  of  exchange  gas  and  transportation 
gas  on  each  day  to  be  determined  by 
Midwestern.  ANR  proposes  to  charge 
Midwestem  5.9  cents  per  dt  equivalent 
of  natural  gas  for  the  volumes  of 
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transportation  gas,  and  to  retain  1.9 
percent  of  such  volumes  for  fuel  and 
use.  The  exchange  of  exchange  gas 
would  continue  to  be  performed  on  a 
fee-free  basis. 

ANR  also  proposes  to  provide 
transportation  and  exchange  services  on 
behalf  of  Midwestern  incident  to 
Midwestem's  transportation  for 
Minnegasco.  Inc.  ANR  proposes  to 
transport  for  Midwestern  from 
Midwestem's  southern  system  in  Will 
County.  Illinois,  to  its  northern  system  at 
Marshfield,  Wisconsin,  up  to  50,385  dt 
equivalent  of  natural  gas  per  day.  for 
which  ANR  proposes  to  charge 
Midwestern  4.4  cents  per  dt  equivalent 
transported. 

Comment  date:  January  8, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Midwestern  Gas  Transmission  Co. 

IDocket  No.  CP87-106-000| 
December  IS.  1988. 

Take  notice  that  on  December  2, 1986. 
Midwestern  Gas  Transmission 
Company  (Midwestern),  P.O.  Box  2511. 
Fiouston,  Texas  77001,  filed  in  Docket 
No.  CP87-106-000  an  application  for  a 
certificate  of  public  convenience  and 
necessity  pursuant  to  sections  7(b)  and 
7(c)  of  the  Natural  Gas  Act  authorizing 
firm  and  intemiptible  transportation 
services  and  permission  to  abandon 
service  of  certain  contract  demand  sales 
volumes,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Midwestern  states  that  it  proposes  to 
render  a  firm  transportation  service  for 
Minnegasco,  Inc.  (Minnegasco)  of  the 
dekatherm  (dt)  equivalent  of  50,000  Mcf 
of  natural  gas  per  day  from  the  point  of 
interconnection  of  Midwestern  and 
TransCanada  PipeLines,  Ltd. 
(TransCanada)  near  Emerson,  Manitoba 
(the  Emerson  Receipt  Point),  to  a  point 
on  Midwestem's  northem  system  near 
Cambridge,  Minnesota  (the  Delivery 
Point).  Midwestem  also  states  that  it 
proposes  to  render  an  intemiptible 
transportabon  service  for  Minnegasco  of 
volumes  of  natural  gas  containing  up  to 
111,000  dt  equivalent  of  natural  gas  per 
day.  For  such  intemiptible  service 
Midwestem  states  that  natural  gas  is  to 
be  made  available  by  Minnegasco  at 
either  the  Emerson  Receipt  Point  or  at 
the  interconnection  of  Midwestem  and 
ANR  Pipeline  Company  (ANR)  near 
Marshfield,Wi8con8in  (the  Marshfield 
Receipt  Point),  and  is  to  be  redelivered 
by  Midwestem  at  the  Delivery  Point.  In 
addition,  Midwestem  proposes  to 
construct  and  operate  a  tap  to  deliver 
gas  to  Minnegasco  on  its  existing  24- 


inch  line  near  Cambridge,  Isanti  County. 
Minnesota,  at  an  estimated  cost  of 
$45,000.00. 

For  the  service  proposed  herein. 
Midwestem  proposes  to  charge 
Minnegasco  an  initial  rate  of  $2.54  per  dt 
equivalent  as  the  monthly  demand 
charge  for  the  firm  transportation 
service  and  a  commodity  rate  of  4.07 
cents  per  dt  equivalent  actually 
delivered,  fuel  and  use  costs,  and 
appropriate  revenue  credits  and  gas 
supply  refunds.  Midwestem  also 
proposes  a  minimum  monthly  bill  that 
provides  for  a  minimum  monthly 
conmiodity  charge  at  a  75  percent  load 
factor,  but,  Midwestem  states,  allows 
credits  for  volumes  transported  on  an 
interruptible  basis.  Midwestem 
proposes  to  charge  an  initial  rate  for  the 
interruptible  transportation  service  of 
12.42  cents  per  dt  equivalent  delivered, 
plus  fuel  and  use  costs,  and  appropriate 
revenue  credits  and  gas  supply  refunds. 

Midwestem  further  states  that  it 
proposes  to  reduce  its  presently 
authorized  firm  sale  of  dt  equivalent  of 
271,000  Mcf  of  natural  gas  per  day  to 
ANR  under  Midwestem's  Rate  Schedule 
CD-2  to  the  dt  equivalent  of  221,000  Mcf 
of  natural  gas  per  day.  Midwestem 
states  that  this  reduction  is  necessary  to 
provide  the  proposed  firm  transportation 
service  to  Minnegasco.  Midwestem  also 
avers  that  TransCanada  has  agreed  to 
reduce  its  daily  contract  demand  for 
sales  to  Midwestem,  and  ANR  has 
agreed  to  Midwestem  reducing 
Midwestem's  sales  obligation  under 
Rate  Schedule  CD-2  to  ANR,  by  an 
amount  corresponding  to  50.000  Mcf  of 
natural  gas  per  day. 

Comment  date:  January  8, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Midwestem  Gas  Transmission 

[Docket  No.  CP87-107-0001 
December  18, 1986. 

Take  notice  that  on  December  2. 1988, 
Midwestem  Gas  Transmission 
Company  (Midwestem).  P.O.  Box  2511. 
Houston.  Texas  77001.  filed  in  Docket 
No.  CP87-107-000  an  application  for  a 
certificate  of  public  convenience  and 
necessity  pursuant  to  section  7(c) 
authorizing  increased  flexibility  for 
existing  transportation,  increased 
availability  of  transportation,  and 
additional  interruptible  transportation 
on  behalf  of  ANR  Pipeline  Company 
(ANR),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Midwestem  states  that  it  seeks 
authority  to  provide  more  flexibility  in 
the  transportation  for  ANR  of  quantities 


of  natural  gas  delivered  to  Midwestem 
by  TransCanada  Pipelines  Ltd. 
(TransCanada)  at  Emerson,  Manitoba, 
and  redelivered  to  ANR  by  Midwestern 
at  Marshfield.  Wisconsin.  It  is  stated 
that  under  existing  authorizations,  all 
such  quantities  must  be  sold  by 
TransCanada  either  to  Midwestem,  for 
resale  to  ANR  under  Midwestem's  Rate 
Schedule  CD-2.  or  directly  by 
TransCanada  to  ANR  with 
transportation  supplied  by  Midwestem 
under  Rate  Schedule  T-2.  Midwestem 
here  proposes  to  provide  transportation 
for  ANR.  from  Emerson  to  Marshfield.  of 
gas  purchased  by  ANR  from  sellers 
other  than  TransCanada.  Midwestem 
further  proposes  to  increase  the  quantity 
of  natural  gas  that  ANR  can  designate 
as  transportation  (within  the  321.000  Mcf 
of  natural  gas  per  day  capacity  currently 
available  to  ANR)  from  the  current  firm 
dekathem  (dt)  equivalent  of  50,000  Mcf 
of  natural  gas  per  day  available  under 
Midwestem's  presently  existing  Rate 
Schedule  T-2.  to  that  firm  quantity  plus 
"priority  interruptible"  transportation 
quantity  of  151,050  dt  equivalent  of 
natural  gas  per  day.  It  is  stated  that  at 
no  time  would  deliveries  to  ANR  of 
sales,  firm  transportation,  and  "priority 
intemiptible"  transportation  quantities 
exceed  ANR's  firm  capacity  entitlement. 
Finally.  Midwestem  proposes  to  allow 
ANR  further  intemiptible  overrun 
transportation  rights  of  50,350  dt 
equivalent  of  natural  gas  per  day  with 
no  priority  over  any  other  interruptible 
transporters  on  the  northem  system. 

Midwestern  proposes  to  charge  ANR 
Midwestem's  effective  100  percent  load 
factor  daily  demand  rate  for  "priority 
interruptible"  and  interruptible 
transportation  services.  Midwestem 
further  proposes  to  credit  charges  to 
ANR  under  Midwestem's  Rate  Schedule 
CD-2  a  portion  of  the  revenues  received. 

Comment  date:  January  8. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Southern  Natural  Gas  Co. 

[Docket  No.  CP87-ai-0001 
December  1ft,  1986. 

Take  notice  that  on  November  10. 
1986,  Southem  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563,  filed  in  Docket  No. 
CP87-61-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
Southem  to  transport  natural  gas  on 
behalf  of  West  Point  Pepperell.  Atlanta 
Gas  Light  Company  (Atlanta)  and 
Alabama  Gas  Corporation  (Alagasco). 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
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Commission  and  open  to  public 
inspection. 

Southern  proposes  to  transport  up  to 
0.65  billion  Btu  equivalent  of  gas  per  day 
for  West  Point  Pepperell  to  West  Point 
Pepperell's  plant  in  LaGrange.  Georgia 
and  up  to  6.8  billion  Btu  equivalent  of 
gas  per  day  for  West  Point  Pepperell  to 
West  Point  Pepperell's  plants  in  Fairfax. 
Langdale.  Lanett,  Shawmut  and 
Riverview.  Alabama.  Additionally. 
Southern  proposes  to  transport  up  to  1.0 
billion  Btu  equivalent  of  gas  per  day  for 
Atlanta,  acting  as  agent  for  West  Point 
Pepperell.  to  West  Point  Pepperell's 
plants  in  Milledgeville  and  Newnan, 
Georgia,  and  up  to  6.4  billion  Btu 
equivalent  of  gas  per  day  for  Alagasco 
acting  as  agent  for  West  Point  Pepperell, 
to  West  Point  Pepperell's  plants  in 
Opelika.  Fairview,  and  Lanier.  Alabama. 

It  is  staled  that  gas  purchased  by 
West  Point  Pepperell  fit)m  SNG  Trading. 
Inc.,  would  be  delivered  to  Southem  for 
transportation  at  numerous  existing 
points  on  Southern's  contiguous  pipeline 
system  in  offshore  Louisiana,  Louisiana. 
Alabama  and  Mississippi.  Southem 
indicates  that  it  would  redeliver  the  gas 
to  West  Point  Pepperell  at  existing 
interconnections  in  Troup  County. 
Georgia  [LaGrange  Transportation)  and 
in  Fairfax.  Shawmut,  Lanett.  Langdale 
and  Riverview,  Alabama  (Fairfax 
Transportation).  Southem  states  that  it 
would  redeliver  the  gas  to  Atlanta  at  an 
existing  interconnection  in  Paldwin 
County.  Georgia,  and  to  Alagasco  at 
various  existing  interconnections  in  the 
general  areas  of  Opelika  and  Fairfax- 
Shawmut  Alabama. 

Southem  requests  that  the  proposed 
transportations  be  authorized  for  a  term 
of  one  year  from  the  date  of  any 
Commission  order  issued  herein. 

Southem  would  charge  Atlanta  48.2 
cents  per  million  Btu  equivalent  for  the 
transportation  service  except  that  it 
would  charge  77.6  cents  per  million  Btu 
equivalent  for  volumes  transported  and 
redelivered  by  Southem  on  any  day  to 
Atlanta  under  any  and  ail  transportation 
agreements  with  Southem.  when  added 
to  the  volumes  of  gas  dehvered  under 
Southern's  Rate  Sdiedule  OCD  on  such 
day  to  Atlanta,  exceeded  the  daily 
contract  demand  of  Atlanta. 

Southem  would  charge  Alagasco  39.9 
cents  per  million  Btu  equivalent  for  the 
transportation  service  except  that  it 
would  charge  643  cents  per  million  Btu 
equivalent  for  volumes  transported  and 
redelivered  by  Southem  on  any  day  to 
Alagasco  under  any  and  all 
transportation  agreements  with 
Southem  (excluding  that  certain  long- 
term  transportation  agreement  among 
Southern,  Alagasco.  and  Alabama 
Interstate  Supply  dated  October  1. 1984). 


when  added  to  the  volumes  of  gas 
delivered  under  Southem's  OCD  Rate 
Schedule  on  such  day  to  Alagasco. 
exceeded  the  daily  contract  demand  of 
Alagasco. 

Southem  would  charge  West  Point 
Pepperell  77.6  cents  per  million  Btu 
equivalent  for  the  proposed 
transportation  of  up  to  0.65  billion  Btu 
equivalent  of  gas  (LaGrange 
Transportation),  and  64.9  cents  per 
million  Btu  equivalent  for  the  proposed 
transportation  of  up  to  6.8  billion  Btu 
equivalent  of  gas  (Fairfax 
Transportation). 

It  is  stated  that  Southem  would  also 
collect  from  West  Point  Pepperell. 
Atlanta,  and  Alagasco  the  GRI 
surcharge  of  1.35  cents  per  Mcf,  or  such 
other  GRI  funding  unit  or  surcharge  as 
the  Commission  or  other  governmental 
authority  may  from  time  to  time  by 
order  of  general  or  specific  applicability 
or  otherwise  prescribe  or  approve. 

Southem  indicates  that  all 
transportation  services  would  be 
conditioned  upon  the  availability  of 
capacity  suHicient  for  Southem  to 
perform  the  proposed  services  without 
detriment  or  disadvantage  to  Southem's 
obligations  to  its  customers. 

Comment  date:  January  8, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 


Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  appUcant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
i  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary. 
[PR  Doc.  88-28873  Filed  12-23-86;  8:45  am] 
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Office  of  Hearings  and  Appeals 
Proposed  Refund  Procedures 

AQENCy:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Notice  of  special  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of  a  total  of 
$812,491.16  (plus  accrued  interest) 
obtained  from  Kalama  Chemical,  Inc. 
(Case  No.  HEF-0507),  Landsea  Holding 
Company  (Case  No.  HEF-0573),  and  Oil- 
Tex  Petroleum  Co.,  Inc./David  E.  Myres 
(Case  No.  KEF-0082).  The  OHA  has 
tentatively  determined  that  the  funds 
will  be  distributed  in  accordance  with 
the  DOE'S  Statement  of  Modified 
Restitutionary  Policy  in  Crude  Oil 
Cases,  51  FR  27899  (August  4, 1986). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  within  30  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be 
addressed  to;  Federal  Register  and 
should  be  addressed  to:  Office  of 
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hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  All 
comments  should  display  a  reference  to 
the  applicable  case  number. 
FOR  FURTHER  INFORMATION  CONTACT. 
Richard  W.  Dugan.  Associate  Director. 
Office  of  Hearings  and  Appeals.  100 
Independence  Avenue.  SW. 
Washington.  DC.  20585  (202)  252-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  monies  obtained  from  Kalama 
Chemical,  Inc.,  Landsea  Holding 
Company,  and  Oil-Tex  Petroleum.  Co./ 
David  E.  Myres.  These  firms  remitted 
monies  to  the  DOE  to  settle  possible 
pricing  violations  with  respect  to  their 
sales  of  crude  oil.  The  firm's  payments 
are  being  held  in  an  interest-bearing 
escrow  account  pending  distribution  by 
the  DOE. 

The  DOE  has  tentatively  decided  that 
distribution  of  the  monies  received  from 
the  three  consent  order  firms  will  be 
governed  by  the  DOE's  Statement  of 
Modified  Restitutionary  Policy  in  Crude 
Oil  Cases.  51  F.R  27899  (August  4. 1986). 
That  policy  states  that  crude  oil 
overcharge  monies  will  be  divided 
among  the  states,  the  Federal 
Government,  and  eligible  purchasers  of 
petroleum  products. 

Under  the  plan  we  are  proposing, 
refunds  to  the  states  would  be 
distributed  in  proportion  to  each  state's 
consumption  of  petroleum  products. 
Refunds  to  eligible  purchasers  would  be 
based  on  the  number  of  gallons  of  crude 
oil  or  refined  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection 
between  the  hours  of  1:00  p.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 


Appeals,  located  in  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Daled:  December  17. 1986. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Names  of  Firm: 

Kalama  Chemical,  inc. 

L,andsea  Holding  Company 

Oil-Tex  Petroleum  Co..  Inc./David  E.  Myres 
Dates  of  Filing: 

August  8, 1964 

March  18. 1965 

November  19, 1986 
Case  Numbers: 

HEF-0507 

HEF-0573 

KEF-0082 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  See  10  CFR  Part  205, 
Subpart  V.  These  procedures  enable  the 
DOE  to  refund  monies  to  those  injured 
by  alleged  violations  of  the  DOE  pricing 
regulations. 

The  ERA  has  filed  Petitions  for  the 
Implementation  of  Special  Refund 
Procedures  with  respect  to  funds 
obtained  from  Kalama  Chemical,  Inc., 
Landsea  Holding  Company,  and  Oil-Tex 
Petroleum  Company/David  E.  Myres.  To 
date,  these  three  firms  have  remitted  to 
the  DOE  a  total  of  $812,491.16  pursuant 
to  consent  orders  entered  into  by  the 
firms  and  the  DOE.»  As  of  October  31, 
1986,  $80,920.10  in  interest  has  accrued 
on  that  amount  This  Proposed  Decision 
sets  forth  the  OHA's  tentative  plan  to 
distribute  these  funds.  Comments  are 
solicited. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  funds  are 
set  forih  in  10  CFR  Part  205,  Subpart  V. 
The  Subpart  V  process  may  be  used  in 
situations  where  the  DOE  cannot  readily 
identify  the  persons  who  may  have  been 
injured  as  a  result  of  alleged  or 
adjudicated  violations  or  cannot 
ascertain  the  amount  of  each  person's 
injury.  For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 


'  One  of  the  firms.  Kalama  Chemical.  Inc..  it 
making  quarterly  payments  to  the  [MDE  with  a  final 
payment  due  on  Octot>er  1. 1988.  As  noted  in  the 
Appendix.  Kalama  has  an  outstanding  liability  of 
S30Z.SOe.84  plus  interest.  We  propose  that  these 
funds,  when  remitted  to  the  bOE.  be  disbursed 
pursuant  to  the  procedures  proposed  in  this 
Decision. 


refunds,  see  Office  of  Enforcement.  9 
DOE  f  82.508  (1981),  and  Office  of 
Enforcement.  8  DOE  \  82,597  (1981). 

We  have  considered  the  ERA's 
requests  to  implement  Subpart  V 
procedures  with  respect  to  the  monies 
received  from  the  three  firms  and  have 
determined  that  such  procedures  are 
appropriate. 

These  three  cases  involve  alleged 
violations  of  the  crude  oil  reseller 
regulations,  10  CFR  Part  212,  Subparts  F 
and  L,  or  the  entitlements  regulations,  10 
CFR  211.66.  211.67  and  211.69.  They  are 
therefore  subject  to  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases,  issued  on  July  28. 1986 
51  FR  27899  (August  4, 1986)  (hereinafter 
referred  to  as  the  "MSRP").  The  MSRP 
was  issued  in  conjunction  with  the 
approval  by  the  United  States  District 
Court  for  the  District  of  Kansas  of  a 
settlement  agreement  in  The  DOE 
Stripper  Well  Litigation.  M.D.L  378. »  On 
August  8, 1986.  the  OHA  announced  its 
intention  to  follow  the  MSRP.  51  FR 
29686  (August  20, 1986).' 

The  MSRP  provides  that  a  refund 
process  will  be  employed  for  restitution 
of  alleged  crude  oil  violation  amounts 
held  in  escrow  by  the  DOE  or  received 
in  the  future,  using  the  special  refund 
procedures  codified  at  10  CFR  Part  205. 
Subpart  V.  Under  that  process,  the  OHA 
will  accept  and  process  refund 
applications  from  persons  who  claim 
they  were  injured  by  alleged  crude  oil 
violations.  Up  to  20  percent  of  the 
alleged  crude  oil  violation  amounts  may 
be  reserved  initially  for  refunds  to 
claimants  who  prove  injury.  The  MSRP 
calls  for  the  remaining  80  percent  of  the 
funds  to  be  disbursed  to  the  state  and 
federal  governments  for  indirect 
restitution.  After  all  valid  claims  are 
paid,  any  remaining  funds  from  the 
reserve  will  also  be  divided  between  the 
state  and  federal  governments.  The 
federal  government's  share  of  the  funds 
will  ultimately  be  deposited  into  the 
general  fund  of  the  Treasury  of  the 
United  States. 

The  OHA  will  institute  a  claims 
process,  pursuant  to  the  MSRP,  for  the 
$812,491.16  involved  in  these 
proceedings.  We  have  decided  to 
reserve  initially  the  full  20  percent — 
$162,498.23 — of  the  alleged  crude  oil 
violation  amounts  for  direct  refunds  to 
claimants,  in  order  to  ensure  that 
sufficient  funds  will  be  available  for 


'  For  a  detailed  discussion  of  the  events  in  the 
Stripper  Well  Litigation  which  brought  about  the 
MSRP.  see  Stripper  Well  Exemption  Litigation,  14 
DOE  185.382(1986). 

*  The  OHA  is  evaluating  comnientt  on  thai 
notice. 
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refunds  to  injured  persons.  "Hie  amount 
of  the  reserve  may  be  adjusted  later  if 
circumstances  warrant  «uch  action.  In 
order  to  receive  a  refund  from  the  crude 
oil  funds  involved  in  this  Decision,  we 
propose  that  a  claimant  will  be  required 
to  file  an  application  for  refund.  The 
apphcation  should  be  cleariy  labelled 
"Application  for  Crude  Oil  Refund"  and 
should  contain:  (1)  The  name  or  names 
of  the  applicant's  business  and  a  short 
description  of  the  applicant's  use  of 
petroleum  products;  (2)  a  statement 
identifying  the  petroleum  products 
which  the  applicant  purchased  during 
the  period  of  crude  oil  price  controls 
(August  19. 1973  throu^  January  27. 
1981).  the  number  of  gallons  of  each 
product  purchased,  and  the  total  number 
of  gallons  on  which  the  applicant  bases 
its  claim;  (3)  a  description  of  die  meUiod 
by  which  die  applicant  determined  its 
purchase  volumes,  and  a  description  of 
its  method  of  estimation  if  the  applicant 
used  estimates  to  determine  its  purchase 
volumes;  (4)  a  showing  diat  the 
applicant  was  injured  by  the  alleged 
overchai^ges;  and  (5)  a  statement  that 
neither  the  applicant,  its  parents, 
subsidiaries,  aHiliates,  successors  nor 
assigns  has  waived  any  right  it  may 
have  to  receive  a  refund  in  the  case.* 

MAPCO.  Inc..  15  DOE  | , 

No.  HEF-^77  (November  7. 1986). 

The  OHA  will  evaluate  applications 
for  refund  from  purchasers  of  refined 
petroleum  products  usin^  methods 
similar  to  those  which  the  OHA  has 
used  to  evaluate  claims  based  on 
refined  product  overcharges  pursuant  to 
10  CFR  Part  205.  Subpart  V.  Mountain 
Fuel  Supply  Co.,  14  DOE  1  85.475  at 
88.869  (1986)  (Mountain  Fuel).  As  in  non- 
crude  oil  cases,  apphcants  will  be 
required  to  document  their  purchase 
volumes  and  to  prove  that  they  were 
injured  by  the  alleged  overcharges  (i.e., 
that  they  did  not  pass  the  overcharges 
on  to  their  own  customers).  Id.  However, 
end-users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry  will  be  presumed  to 
be  injured.  Greater  Richmond  Transit 
Company.  15  DOE  \  85,028  (1986).  The 
standards  for  showing  injury  which  the 
OHA  has  developed  in  analyzing  and 
deciding  non-crude  oil  claims  will  also 
apply  to  claims  based  on  crude  oU 
overcharges.  See.  e.g..  Dorchester  Gas 
Corp.,  14  DOE  \  85,240  (1986), 


•  Pursuant  to  the  SetllemenI  Agreement  escrow 
funds  were  established  for  rafiners.  resellers, 
retailers,  agricultural  cooperatives,  airlines. 
privately  owned  utilities,  surface  transporters,  and 
rail  and  water  transporters.  Firms  which  claim 
refunds  for  crude  oil  overcharges  from  those  escrow 
funds  waive  their  rights  to  receive  refunds  from 
Subpart  V  cases  based  on  alleged  oil  overcfaaife*. 


Refunds  will  be  calculated  on  the 
basis  of  a  per  gallon  refund  amount 
derived  by  dividing  the  crude  oil 
overcharge  monies  received  to  date  in 
Uiese  diree  cases  ($812,491.16)  by  Uie 
total  U.S.  consumption  of  petroleum 
products  during  the  period  of  federal 
petroleum  price  controls.*  Mountain 
Fuel.  14  DOE  at  88,867-68.  The 
volumetric  refund  amount  in  each  of 
these  three  proceedings  is  set  out  in  the 
Appendix  to  this  Decision  and  Order. 
The  total  volumetric  refund  amount  for 
the  three  proceedings  is  $0.00000040202 
per  gallon,  to  which  interest  will  be 
added. 

We  propose  that  the  remaining  80 
percent  of  die  fund*— $649,992.93 — be 
immediately  disbursed  to  the  state  and 
federal  governments  for  indirect 
restitution.  We  propose  to  direct  the 
DOE'S  Office  of  die  Controller  to 
segregate  this  amount  and  distribute 
$182,498.23  plus  appropriate  interest  to 
the  states  and  $487,494.70  plus 
appropriate  interest  to  the  federal 


government.^  The  share  or  ratio  of  the 
funds  in  the  state  accoxmt  which  each 
state  will  receive  if  these  procedures  are 
adopted,  based  on  each  state's 
consumption  of  petroleum  products 
during  the  period  of  price  control,  is 
listed  in  Exhibit  H  to  die  Final 
Settlement  Agreement  in  the  Stripper 
Well  Litigation,  reprinted  in  6  Fed. 
Energy  Guidelines  \  90.509  at  90,687. 

Before  taking  the  action  we  have 
proposed  in  this  Decision,  we  intend  to 
publicize  our  proposal  and  solicit 
comments  on  it.  Comments  regarding  the 
tentative  distribution  process  set  forth  in 
this  Proposed  Decision  should  be  filed 
widi  die  OHA  widiin  30  days  of 
publication  in  the  Federal  Register. 
It  Is  Therefore  Ordered  That: 
The  refund  amounts  remitted  by 
Kalama  Chemical.  Inc..  Landsea  Holding 
Company,  and  OU-Tex  Petroleum  Co.. 
Inc/David  E.  Myres  shall  be  distributed 
in  accordance  with  the  foregoing 
Decision. 
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Refining,  Inc.)  located  in  Fordi  Worth, 
Texas. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Winston 
Consent  Order  fund  must  be  filed  within 
90  days  of  publication  of  this  notice  in 
the  Federal  Register  and  shoidd  be 
addressed  to:  Winston  Refining 
Company  Hearings  and  Appeals. 
Department  of  Energy.  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  252-2860. 


Imptementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

ACTION:  Notice  of  implementation  of 
special  refimd  procedures.. 


summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $100,000  obtained  as 
the  result  of  a  Consent  Order  which  the 
DOE  entered  into  with  the  Winston 
Refining  Company  (currendy  Amber 


*  It  is  estimated  that  2,020,997,335,0(»  gallons  of 
petroleum  products  were  consumed  in  the  United 
States  during  the  period  August  1973  through 
January  1961.  Mountain  Fuel  14  DOE  at  88,868  n.4 
(1066). 

•  This  distribution  reflects  a  ratio  of  25  percent  to 
the  state  governments  and  75  percent  to  the  federal 
government.  Under  the  terms  of  the  Stripper  Well 
Settlement  Agreement,  the  states  received  an 
advance  of  $200  million  from  funds  which  would 


otherwise  have  been  disbursed  to  the  DOE.  In  order 
to  reimburse  the  DOE  for  this  advance,  the 
Settlement  Agreement  provides  that  for  amounts 
which  Uie  OHA  transfers  to  the  state  and  federal 
governments  in  excess  of  $100  million,  the  IX3E 
shall  receive  75  percent  and  the  states  shall  receive 
25  percent.  This  arrangement  shall  continue  until 
the  OHA  has  distributed  the  next  $400  million  under 
the  75/25  arrangement.  Settlement  Agreement, 
paragraph  U.B.3.cii. 
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SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order,  set 
forth  below.  The  Decision  relates  to  a 
consent  order  entered  into  by  Winston 
Refining  Company  (Winston)  of  Forth 
Worth,  Texas,  which  settled  possible 
pricing  violations  in  the  firm's  sales  of 
covered  petroleum  products  to 
customers  during  the  August  19, 1973 
through  January  27, 1981  consent  period. 

A  proposed  Decision  and  Order 
tentatively  establishing  refund 
procedures  and  soliciting  comments 
from  the  public  concerning  the 
distribution  of  the  Winston  consent 
order  funds  was  issued  on  October  2. 
1986.  51  FR  36285  (October  9, 1986). 

As  the  Decision  and  Order  published 
with  this  Notice  indicates,  appHcations 
for  refunds  may  now  be  filed  by 
customers  who  purchased  covered 
products  from  Winston  during  the  audit 
period.  Applications  will  be  accepted 
provided  they  are  filed  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register.  The 
specific  information  required  in  an 
application  for  refund  is  set  forth  in  the 
Decision  and  Order. 

Dated:  December  17. 198& 
G«oise  B.  Brexnay. 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Oder  of  the  Depaxtment  of 
Enefgy 

Special  Refund  Procedures 

Name  of  Firm:  Winston  Refining  Company 
Date  of  Filing:  )uly  19. 1985 
Case  Number  HEF-0569 

Under  the  procedural  regulations  of 
the  Department  of  Energy,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
DOE  may  petition  the  Office  of  Hearings 
and  Appeals  (OHA)  to  formulate  and 
implement  special  refund  procedures  in 
order  to  remedy  the  effect  of  alleged 
violations  of  the  DOE  price  and 
allocation  regulations.  See  10  CFR  Part 
205.  Subpart  V.  The  ERA  filed  such  a 
petition  on  July  19. 1985  requesting  that 
OHA  establish  special  refund 
procedures  for  the  distribution  of  monies 
received  pursuant  to  a  consent  order 
entered  into  by  the  DOE  and  Winston 
Refining  Co.  (Winston)  of  Forth  Worth. 
Texas. ' 


I.  Background 

Winston  is  a  "refiner"  of  crude  oil  as 
that  term  was  defined  in  10  CFR  212.31. 
During  the  relevant  time  period. 
Winston  was  subject  to  the  Mandatory 
Petroleum  Price  Regulations,  and 
specifically  to  the  refiner  price  rule 
provisions  of  10  CFR  Part  212,  Subpart  E. 
An  ERA  audit  of  Winston's  business 
records  uncovered  probable  violations 
of  the  price  regulations  with  respect  to 
Winston's  sales  of  refind  petroleum 
products  during  the  period  from  August 
19. 1973  through  January  27, 1981  (the 
audit  period).  In  order  to  settle  all 
claims  and  disputes  between  Winston 
and  the  DOE  regarding  Winston's 
compliance  with  DOE  price  regulations 
in  sales  of  covered  products  during  the 
audit  period  (hereinafter  referred  to  as 
consent  order  period),  the  DOE  and 
Winston  entered  into  a  consent  order, 
effective  December  30, 1983,  in  which 
Winston  agreed  to  pay  $100,000  to  the 
DOE.»  According  to  the  ERAs  Petition. 
Winston  has  complied  with  the  terms  of 
the  consent  order.  The  $100,000  paid  by 
Winston  is  currently  being  held  by  the 
U.S.  Treasury  in  an  interest-bearing 
escrow  account  pending  distribution  by 
the  DOE. 

On  October  2. 1986.  we  issued  a 
Proposed  Decision  and  Order  in  which 
we  determined  that  it  was  appropriated 
to  establish  a  special  refund  proceeding 
with  respect  to  the  Winston  consent 
order  fund.  In  that  Proposed  Decision, 
we  tentatively  set  forth  procedures  to 
distribute  refunds  to  parties  which  were 
injured  by  Winston's  alleged  pricing 
violations  in  sales  of  refined  petroleum 
products  during  the  consent  order 
period.  Specifically,  we  proposed  to 
disburse  funds  in  the  first  stage  of  the 
proceeding  to  claimants  who  could 
demonstrate  that  they  were  adversely 
affected  by  Winston's  alleged 
overcharges  during  the  consent  order 
period.  We  indicated  that  we  would 
consider  claims  from  any  individual  or 
firm  that  could  show  that  it  purchased 
covered  products  from  Winston  during 
the  consent  order  period.  We  also  stated 
that  the  money  available  after  payment 
of  refunds  to  eligible  claimants  in  the 
first  stage  would  be  distributed  during  a 
second-stage  process  and  we  pointed 
out  that  the  ultimate  disposition  of  those 
second  stage  funds  would  not  be 
determined  until  after  completion  of  the 
first  stage. 

The  Proposed  Decision  was  published 
in  the  Federal  Register  on  October  9. 
1986  (51  FR  36285).  and  comments  on  the 


proposed  refund  mechanism  were  due  to 
be  submitted  within  30  days  of 
publication.  Comments  were  received 
from  the  States  of  Arkansas.  Delaware. 
Iowa.  Louisiana.  North  Dakota,  Rhode 
Island  and  West  Virginia.  These 
comments  requested  that  any  monies 
remaining  in  the  Winston  settlement 
fund  after  refunds  are  made  to  Winston 
customers  which  filed  meritorious 
claims  be  distributed  to  the  states  for 
use  in  energy-related  projects.  No 
comments  were  received  which 
addressed  the  proposed  mechanics  of 
the  refund  process  itself. 

The  purpose  of  this  Decision  and 
Order  is  to  establish  procedures  to  be 
used  for  filing  and  processing  claims  in 
the  first  stage  of  the  Winston  refund 
proceeding.  This  Decision  sets  forth  the 
information  that  a  purchaser  of  Winston 
covered  products  should  submit  in  order 
to  establish  eligibility  for  a  portion  of 
the  consent  order  funds.'  Any  funds 
remaining  after  all  refund  applications 
have  been  considered  will  be  disbursed 
in  accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986.  Pub.  L.  9&-509. 
Title  III.  Fed.  Energy  Guidelines, 
f  11,700. 

II.  Jurisdiction 

The  Subpart  V  regulations  set  forth 
general  guideliens  by  which  OHA  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  enforcement  proceedings.  It  is 
the  DOE  policy  to  use  the  Subpart  V 
process  to  distribute  such  funds.  For  a 
detailed  discussion  of  Subpart  V  and  the 
authority  of  OHA  to  fashion  procedures 
to  distribution  refunds  as  part  of 
settlement  agreements,  see  Office  of 
Enforcement.  9  DOE  f  82.508  (1981).  As 
we  stated  in  the  Proposed  Decision,  we 
have  determined  that  a  Subpart  V 
proceeding  is  an  appropriate  method  for 
distributing  the  Winston  consent  order 
fund.  Therefore,  we  will  grant  the  FRA's 
petition  and  assume  jurisdiction  over 


'  Reference  in  this  proceeding  to  Winston 
Refining  Company  also  refer  to  Amber  Reflning.  Inc. 
and  Forth  Worth  Refining  Co.  (Winston's  successor 
and  predecessor  firms  respectively). 


*  The  consent  order  does  not  apply  to  Winston's 
compliance  with  the  DOE  allocation  regulations, 
including  the  Crude  Oil  Entitlements  Program. 


*  Information  in  the  Winston  audit  (i\e  indicates 
that  three  Winston  customers.  McL,ean  Trucking 
Company.  E-Z  Serve  Inc..  and  Energy  specialist. 
Inc..  are  firms  which  had  corporate  affiliations  with 
Winston.  On  the  basis  of  this  information,  in  the 
Proposed  Decision,  we  proposed  to  establish  a 
rebuttable  presumption  that  these  firms  were  not 
injured  by  Winston's  alleged  overcharges  and 
therefore  should  receive  no  refund  in  this 
proceeding.  We  have  received  no  comments  in 
opposition  to  this  proposal,  and  will  therefore  adopt 
this  presumption.  See  Warren  Holding  Co/Puritan 
Oil  Co.  13  DOE  1  85.337  (1965).  Similarly,  we  have 
received  no  objections  to  our  proposal  that  Basin 
Products,  Inc..  a  firm  which  served  as  Winston's 
sales  agent  during  portions  of  the  consent  order 
period,  should  be  excluded  from  participation  in  the 
proceeding.  Accordingly,  this  proposal  will  be 
adopted. 
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the  funds  received  pursuant  to  the 
Winston  consent  order. 

III.  Refund  Procedures 

A.  Eligible  Claimants 

In  the  first  stage,  refund  monies  will 
be  distributed  to  firms  and  individuals 
who  were  injured  by  Winston's  pricing 
practices  during  the  consent  order 
period.  A  partial  list  of  former  Winston 
customers  is  attached  to  this  Decision  as 
an  Appendix.  In  order  to  be  eligible  for  a 
refund,  each  claimant  will  be  required  to 
provide  information  concerning  the 
volume  of  Winston  covered  products  it 
purchased  during  the  consent  order 
period.  As  in  previous  Subpart  V 
Decisions,  we  find  that  those  customers 
who  purchased  covered  products  from 
Winston  during  the  consent  order  period 
for  ultimate  consumption  (end-users) 
absorbed  Winston's  alleged 
overcharges.  They  will  therefore  not  be 
required  to  make  a  further 
demonstration  of  injury  in  order  to 
receive  a  refund.  In  contrast,  firms  who 
resold  the  covered  products  purchased 
from  Winston  (i.e..  retailers,  wholesalers 
and  refuners.  collectively  referred  to  as 
"resellers")  will  be  required  to 
demonstrate  that  they  did  not  pass  on 
cost  increases  implemented  by  Winston 
to  their  own  customers.  See,  e.g..  Office 
of  Enforcement,  8  DOE  \  82.597  (1981). 
This  can  be  done  by  showing  that  during 
the  period  covered  by  the  consent  order 
they  would  have  kept  their  prices  at  the 
same  level  had  the  alleged  overcharges 
not  occurred.  While  there  are  a  variety 
of  means  by  which  a  claimant  could 
make  this  showing,  a  reseller  should 
generally  demonstrate  that  at  the  time  it 
purchased  covered  products  from 
Winston,  market  conditions  would  not 
permit  it  to  increase  its  prices  to  pass 
through  the  additional  costs  associated 
with  the  alleged  overcharges.  In 
addition,  the  claimant  must  show  that  it 
had  a  "bank"  of  unrecovered  costs  in 
order  to  demonstrate  that  it  did  not 
subsequently  recover  these  costs  by 
increasing  its  prices.'*  The  maintenance 
of  a  bank  would  not,  however, 
automatically  establish  injury.  See 
Tenneco  Oil  Co.,  10  DOE  |  85,014  (1982); 
Vickers  Energy  Corp. /Standard  Oil  Co., 
10  DOE  1  85.036  (1982);  Vickers  Energy 


*  Some  of  the  motor  gasoline  sales  covered  by  the 
consent  order  occurred  subsequent  to  the 
amendments  of  the  reseller/retailer  price  rule  that 
eliminated  the  banJi  requirement  for  retailers  and 
most  resellers.  See  10  CFR  212.93(a)(2).  44  FR  42542 
(July  19. 1979)  (effective  July  15, 1979);  45  FR  29546 
(May  2, 1980)  (effective  May  1. 1960);  45  FR  81255 
(December  10  1980)).  Accordingly,  retailers  and 
most  reseller*  will  not  be  required  to  submit  bank 
information  concerning  any  purchases  of  motor 
gasoline  they  may  have  made  after  July  16, 1979  and 
May  1. 1980,  respectively. 


Corp. /Koch  Industries,  Inc.,  10  DOE 
H  85,038  (1982). 

In  the  Proposed  Decision,  we 
suggested  that  resellers  which  made 
spot  purchases  from  Winston  should  be 
presumed  to  have  suffered  no  injury.  We 
received  no  adverse  comments  on  this 
proposal.  Accordingly,  we  have 
established  a  rebuttable  presumption 
that  any  spot  purchaser  of  Winston's 
covered  products  during  the  consent 
order  period  was  able  to  pass  through  to 
its  customers  any  overcharges  it 
incurred.  We  will,  however,  consider 
evidence  from  a  spot  purchaser  which 
establishes  that  it  was  unable  to  recover 
the  product  prices  it  paid  to  Winston 
and  the  extent  to  which  it  was  injured 
by  the  spot  purchase(s).  See  Office  of 
Special  Counsel.  10  DOE  \  85.048  at 
88,200  (1982). 

In  the  Proposed  Decision,  we 
indicated  our  intention  to  establish  a 
presumption  of  injury  with  respect  to 
small  claims  made  by  resellers.  Under 
thast  presumption,  resellers  whose 
refund  claims  were  at,  or  below  a 
threshold  amount  of  $5,000  would  be 
presumed  to  have  absorbed  the  alleged 
overcharges  and  would  not  be  required 
to  provide  further  evidence  of  injury  in 
order  to  be  eligible  for  a  refund.  This 
presumption  is  based  on  our  belief  that 
with  small  claims  the  cost  to  the  firm  of 
gathering  evidence  of  injury  could 
exceed  the  expected  refimd  and  that 
consequently,  without  simplified 
procedures,  some  injured  parties  would 
be  effectively  denied  opportunity  to 
obtain  a  refund.  Since  we  have  received 
no  adverse  comments  regarding  this 
presumption,  we  shall  adopt  it  for  this 
proceeding.  This  presumption  will  also 
apply  to  those  firms  whose  potential 
claim  may  exceed  the  $5,000  threshold 
but  who  elect  to  forego  that  portion  of 
their  claim  in  excess  of  $5,000.  However, 
in  view  of  our  presumption  that  spot 
purchasers  were  not  injured  by  the 
alleged  Winston  overcharges,  no 
threshold  will  apply  to  applications  filed 
by  spot  purchasers,  since,  regardless  of 
the  magnitude  of  their  refund  claims,  all 
spot  purchases  must  demonstrate  that 
they  absorbed  Winston's  alleged 
overcharges. 

As  we  indicated  in  the  Proposed 
Decision,  we  will  establish  a  minimum 
amount  of  $15  for  refund  claims.  We 
have  found  through  our  experience  in 
prior  refund  cases  that  the  cost  of 
processing  claims  in  which  refunds  are 
sought  for  amounts  less  than  $15 
outweighs  the  benefits  of  restitution  in 
these  situations.  See,  e.g.,  Uban  Oil  Co., 

9  DOE  1182.541  at  85.225  (1982).  See  also 

10  CFR  205.286(b) 


B.  Calculation  of  Refund  Amounts 

In  the  Proposed  Decision,  we 
indicated  our  intention  to  use  a 
volumetric  method  to  divide  the  consent 
order  fund  among  applicants  who 
demonstrate  that  they  are  eligible  to 
receive  refunds.  This  method  presumes 
that  the  alleged  Winston  overcharges 
were  spread  equally  over  all  of  the 
gallons  of  covered  products  sold  by 
Winston  during  the  consent  order 
period.  We  shall  adopt  this  method 
since  we  did  not  receive  any  adverse 
comments  regarding  this  subject.  The 
per  gallon  volumetric  factor  is  equal  to 
the  consent  order  fund  divided  by  the 
total  volume  of  covered  products  which 
Winston  sold  during  the  consent  order 
period.'  In  this  case,  the  volumetric 
factor  equals  $0.00013  ($100,000  divided 
by  769,031,896  gallons).  Reftmds  *vill  be 
calculated  by  multiplying  the  volumetric 
factor  by  the  total  volume  of  the  covered 
products  purchased  by  the  applicant 
during  the  consent  order  period  deemed 
eligible  for  refunds.  The  interest  that  has 
accrued  on  the  money  in  the  escrow 
account  will  be  added  to  the  refund  of 
each  successful  claimant  in  proportion 
to  the  size  of  its  refund. 

C.  Application  for  Refund  Procedures 

We  have  concluded  that  appUcations 
for  refunds  should  now  be  accepted 
fix)m  parties  who  purchased  covered 
products  during  the  consent  order  period 
and  beheved  they  have  been  injured  by 
Winston's  pricing  practices. 
Applications  must  be  filed  within  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register.  See 
10  CFR  205.288.  An  application  must  be 
in  writing,  signed  by  the  applicant,  and 
specify  that  it  pertains  to  the  Winston 
Refining  Company  Consent  Order  Fund. 
Case  No.  HEF-0589. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 


•  The  vohnetric  method,  which  attributes  injury 
on  a  uniform  basis  to  each  gallon  of  covered 
product  sold,  recognizes  that  the  computation  of 
specific  overcharges  in  individual  transactions  is 
extremely  difficult.  In  any  event  the  consent  order 
was  intended  to  resolve  the  doe  allegations  by 
means  of  a  negotiated  settlement.  A  continuation  of 
the  attempt  to  establish  specific  overcharge 
amounts  would  therefore  be  contrary  to  the 
purposes  of  the  consent  order.  Since  the  volumetric 
method  places  all  refund  claimants  on  an  equal 
footing  and  is  relatively  easy  to  administer, 
previous  special  refund  Decisions  have  concluded 
that  it  is  equitable,  efficient,  and  the  best  general 
method  of  distributing  refund  monies.  Office  of 
Special  Counsel.  10  DOE  f  85.048  at  88.198-99  (1962). 
However,  we  recognize  that  the  impact  on  any 
Individual  purchaser  could  have  been  greater  than 
that  estimated  using  the  volumetric  factor  and  ny 
purchaser  may  file  a  refund  application  based  on  a 
claim  that  it  suffered  a  disproportionate  share  of  the 
alleged  overcharges.  See.  Amtel.  Inc.  12  DOE 
1 85.073  at  88.233-34  (1984]. 
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application  will  be  available  for  public 
inspection  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals. 
Room  lE-234. 1000  Independence 
Avenue,  SW..  Washington.  DC  Any 
applicant  who  believes  that  its 
application  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additonal  copies  of  its  application  from 
which  the  information  which  the 
applicant  claims  is  confidential  has  been 
deleted,  together  witn  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential  Each 
application  must  indicate  whether  the 
appiicfint  or  any  person  acting  on  its 
instructions  has  filed  or  intends  to  file 
any  other  application  or  claim  of 
whatever  nature  regarding  the  matters 
at  issue  in  the  underiying  Winston 
enforcement  proceeding.  Each 
application  must  also  include  the 
following  statement'  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  behef."  See  10  CFR 
205.2a3(c):  18  U.S.C  Section  1001.  In 
addition,  the  appticant  should  furnish  us 
with  the  name.  bile,  and  telephone 
number  of  a  person  who  may  be 
contacted  by  the  OHA  for  additional 
information  concerning  the  application. 
All  applications  should  be  sent  to: 
Winston  Refining  Company  Consent 
Order  Refimd  Proceeding.  Office  of 
Hearings  and  Appeals.  Dep«irtment  of 
Energy.  Washington.  D.C  20585.  All 
applications  for  refund  received  within 
the  time  limit  specified  will  be 
processed  pursuant  to  10  CFR  205.284 
and  the  procedures  set  forth  in  this 
Decision  and  Order. 

In  order  to  assist  applicants  in 
establishing  eligibility  for  a  portion  of 
the  consent  order  funds,  the  following 
subjects  should  be  covered  in  each 
application: 

A.  Each  applicant  should  certify  that 
it  purchased  covered  product(s)  from 
Winston  during  the  consent  order  period 
and  list  its  purchase  volumes  by  product 
for  each  month  of  the  consent  order 
period  for  which  a  refund  is  claimed. 

B.  Each  applicant  should  specify  how 
it  used  the  Winston  covered  product(s) 
which  form  the  basis  for  its  refund 
claim — i.e..  whether  it  was  a  reseller  or 
ultimate  consumer. 

C.  If  the  applicant  is  a  reseller  who 
wishes  to  claim  a  refund  in  excess  of 
$5,000,  it  should  also 

(i)  Slate  whether  it  maintained  banks 
of  unrecouped  product  coat  increases 
from  November  1, 1973  throng  the 
termination  of  the  applicable  banking 
regulations,  and  furnish  OHA  with 
quarterly  bank  calcalsrtioaa. 


(ii)  State  whether  it  or  any  of  its 
affiliates  have  filed  any  other 
applications  for  refund  in  which  they 
have  referred  to  their  banks  to 
demonstrate  injury. 

(iii)  Submit  evidence  to  establish  that 
it  did  not  pass  on  the  alleged  injury  to 
its  customers.  For  example,  a  firm  may 
submit  market  surveys  to  show  that 
price  increases  to  recover  alleged 
overcharges  were  infeasible. 

D.  The  applicant  should  report 
whether  it  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  section  210 
enforcement  actions.  If  these  actions 
have  terminated,  the  apphcant  should 
furnish  a  copy  of  any  final  order  issued 
in  the  matter.  If  the  action  is  ongoing, 
the  apphcant  should  briefly  describe  the 
action  and  its  current  status.  Of  course, 
the  apphcant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  while  its 
application  for  refund  is  pending.  See  10 
CFR  205.9(d). 

It  is  Therefore  Ordered  That 

(1)  Applications  for  refund  bom  the 
funds  remitted  to  the  Department  of 
Energy  by  Winston  Refining  Company 
pursuant  to  the  Consent  Order  executed 
on  December  30. 1983  may  now  be  filed. 

(2)  AH  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  December  17. 1986. 
George  B.  Breznay, 
Director.  Office  of  Hearingt  and  Appeak. 

Appouuix 

Alvarando  Oil  Company 
Advance  Petroleum  Dist.  co. 
Alkek  Oil  Corporation 
Astro  Cas  i  Oil.  Inc. 
D.W.  Ball  Oil  Company 
B«B  Petroleum  Products 
Bob-O-Link  Oil  Company 
Bolivar  Oil  Company 
J.H.  Briscoe  Oil  Company 
lames  Browder  Oil  Company 
Marvin  Browder  Oil  Company 
R.E.  Buckley  Oil  Co..  Inc. 
Carroll  ft  Perkins  Oil  Co. 
Christopher  Oil  Company 
Caruthers  Oil  Co. 
Cleburne  Oil  Co. 
County  Line  Service  Station 
Dee  and  I>ee  Oil  Co. 
East  Texas  PetroleuM.  Inc. 
Dixie  Petroleum  Company 
Endert>y  Gat  Company 
Erwin  Oil  Company 
Enterprise  Products  Inc. 
Felts  Distnbtttmg  Company 
Foremost  Petroleum  Co.  Inc. 
Fort  Worth  Butene  Cm  Co. 
General  Fuel  Oil  Ca 
W.L  Gipson 
Guthrie  Oil  Company 
Gas  house  Company 
Stratoflex  Inc. 
Hampton  Molasses  Company 


Hampton  Oil  Co. 
H-M-M  Distributing  Corp. 
Bob  Hams  Oil  Compwny 
Coastal  Transport  Co..  Inc. 
Home  Petroleum  Corporation 
Hi-Low  Corporation 
Tauber  Oil  Company 
Barney  Holland  Oil  Co. 
Hollis  Distributing  Company 
Independent  Oil  Company 
Industrial  Fuels,  Inc. 
]-Mc  Oil  Company 
Krum  Oil  Company 
Kemp  Oil  Company 
Lone  Star  Gas  Company 
Paul  Little  Distributing 
M&A  Petroleum  Company 
lack  Long 

Magic  City  Petroleum  Co..  Inc. 
Marco  Distributors 
Michener  Oil  Co. 
MAM  Oil  Co. 
MU-Way  Oil  Company 
Oils  Unlimited 
Petroleum  Industries,  Inc. 
Petroleom  Products  Dist    ) 
Pioneer  Oil  Company 
Powell  Grain  &  Gin  Co. 
Quality  Oil  Company 
Ed  Prather 

Red  Hat  oil  Company 
C.B.  Rogers,  Jr. 
Paul  Rogers 

Snager  Oil  Company 

Sello  Petroleum  Ca 

Southwest  Oil  &  Gas  Co. 

Solvent  Specialty  Co. 

Spindor  Bros.  Tire  Co. 

Supreme  Oil  DisL  Co. 

Teague  Oil  Company 

Thomas  Oil  Distributing  Company 

Thrift  Oil  Company 

Thrift  Mart.  Inc. 

Thunderbird  Petroleum  Company 

United  Petroleum  Company 

Union  Texas  Petroleum 

Western  Commercial  Transport 

Astro,  Inc. 

Permian  Corporation 

V.A.  Hospital  (Dallas) 

General  Fuel  Oil  Company 

Southern  Asphalt  Company 

Texas  Creosote  Company 

Dallas  Power  &  Light  Co. 

Texas  Electric  Service  Company 

Wright  Asphalt  Company 

Trumbull  Asphalt  Co. 

Hi.  Gage 

LP.G.,  Inc. 

Pride  Refining.  Inc. 

Longview  Refining  Company 

Crystal  Oil  Ca 

Wood  County  Refining  Co. 

Tenneco  Oil  Co. 

Trinagle  Reefineries,  Inc. 

Vickars  IVtiotew  Catapaoy 

Sun  Oil  Company 

Hnmt>(e  Oil  and  Refining  Co. 

Mobil  Oil  Corporation 

M.K.T.  Raikoad 

C.RJ.&P.  Railroaa 

A.T.&S.F.  RailioMi 

Fort  Worth  PttroU—s  Piod.  Cotp. 

Carswell  A.F.B. 

Exxon  Corpomtton 


\ 
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General  Dynamics 

Naval  Air  Station  (Grand  Prairie) 

Continental  Oil  Company 

Grand  Forks  A.F.B. 

Southwest  Airmotive 

Bell  Oil  a  Gas  Co. 

Barksdale  A.F.B. 

H.T.  Dodson 

Fort  Hood 

Fort  Walters 

Sheppard  A.F.B. 

Biggs  Field 

VAnce  A.F.B.Bob  Harris  Oil  Co. 

Appenojx.— Calciaation  Of  Ratios  for  Dis- 
tribution TO  States  and  TERRrroRiES— 
M.D.L378 
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Cofisura|illon 


Cormaclicut.. 


Maina.. 


N«w  Jaraey. 

Now  Mntfio  • 


N«w  Vorti 

No  Marana 

•(lands 

Noflh  Carotna... 
N(v«i  Dakota..... 

Ohio 

Okltfioma 


Oregon 
Pennsylvania .... 

Puerto  Rico 

Rhode  Wand... 
Sou»  Carolina. 
Sou»  Dakota.... 

Tennessee _., 

Tana 

Utah 


Vlrgm  Wands.- 

Vir^nia „ , 

Washington 

Wesi  Vrgna.- 

Wlsconsm 

Wyoming „ 

Totals . 


62e,803.S20 
1SS.047,BeO 
7,275.000 
418,904.930 
519.811,670 

3.73B.318J00 

439.201  jeo 

803.688,220 

193.932.730 

97.574.860 

1. 887,260.600 

909.619J80 

60.196,000 

280.665.260 

167,643.790 

1376,159,080 

1,006,156,560 
632,229.530 
4S7.80S.3IO 
523.601.010 
971,591,210 
300,279,730 
731.363.020 

1.398.309.100 

1.381.772.090 
708.814J80 
667.786,510 
806.514.320 
184.882.510 
301^17,700 
165.464,200 
190J75,330 

1,507.862.710 
267.574.460 

3.162.964.520 

3.763.000 
916,800,700 
149,717,390 

1.534.904.170 
S04.488.400 
404,804.790 

1.901.863.900 
389.132.000 
181.953,570 
486.978,850 
146,063,670 
660.920,860 

3.013,545,120 

240,978.330 

97.762.880 

188,963.000 

1,048.324,650 
623,786,920 
244,121.480 
718.686.070 
166.569,650 


Ratio 


40.647,070.480 


0.01534612450 
.00386826023 
X)0017810331 
.01025764719 
.01272579770 
.09154432453 
.01076233249 
.01686269040 
.00474777468 
00238877835 
.04620307312 
.02226890861 
.00147368165 
.00667067703 
.00410418067 
.04683129065 
.02463227660 
.01302980621 
.01121023378 
.01281856663 
02378606310 
.00735131456 
.01790490359 

034323278036 
.03407274419 
.01736288297 
.01365548081 
.01974472423 
.00462621123 
.00737427762 
.00405057600 
.00466088401 
.03601482302 
.00666063871 

.07743502253 

.00009212409 
.02244470625 
.00366530709 
.03757684000 
.01235066023 
00891245384 
04656058461 
X)0e62655624 
00396487514 
01192199923 
.00357562087 
.01618036977 
.07377626891 
00589962410 
.00239338678 
00462686316 
.02666416199 
01527127344 
.00597647330 
.01769464593 
00407788395 


1.00000000000 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-64007:  FRL-3130-71 

Intent  To  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  cancel. 


summary:  EPA  is  issuing  a  notice  of 
intent  to  cancel  certain  pesticide 
registrations  under  section  6(b)  of  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA).  The 
registrations  which  the  Agency  intends 
to  cancel  are  held  by  registrants  whom 
the  Agency,  after  a  good  faith  effort,  has 
been  unable  to  contact.  Persons 
adversely  affected  by  this  notice  may 
request  a  hearing  in  accordance  with  the 
provisions  of  40  CFR  Part  164. 
DATES:  All  registrations  will  be 
cancelled  at  tfie  end  of  30  days  from  the 
date  of  publication  or  receipt  of  this 
notice  by  registrants,  imless  a  hearing 
has  been  requested  by  a  person 
adversely  affected  by  this  notice,  or  the 
Agency  is  provided  with  a  correct  and 
current  address  of  an  affected  registranL 

A  request  for  a  hearing  by  an  affected 
regisbrant  or  the  registrant's  correct  and 
current  address  must  be  received  by  the 
Agency  on  or  before  January  23, 1987,  or 
30  days  after  receipt  by  mail  by  the 
affected  registrant  of  this  notice, 
whichever  is  the  later  date. 

A  request  for  a  hearing  submitted  by 
any  other  adversely  affected  person 
must  be  received  on  or  before  January 
23, 1987. 

ADDRESS:  Hearing  requests  must  be 
submitted  to:  Hearing  Clerk  (A-llO), 
Environmental  Protection  Agency.  401  M 
St.  SW..  Washington,  DC  20480. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Stanley  J.  Austin,  Registration 
Support  and  Emergency  Response 
Branch,  Registi-ation  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  716C,  Crystal  Mall  Building  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703-557-4360). 
SUPPLEMENTARY  INFORMATION:  Over  the 

years,  EPA  has  been  unable  to  contact 
certain  pesticide  registrants  at  the 
addresses  on  file  at  the  Agency  or 
appearing  on  current  pesticide  product 
labels,  EPA's  inability  to  communicate 
with  these  registrants  impairs  the 
Agency's  ability  to  discharge  its 
statutory  mandate  to  regulate  pesticide 
products  and  their  impact  on  the 
environment.  Furthermore,  it  creates  an 


undesirable  situation  in  that  some 
registrants  may  unknowingly  be  in 
violation  of  the  Act  and  escape  burdens 
assumed  by  other  registrants  in 
compliance  with  the  Act. 

Section  6(b)  of  FIFRA  allows  the 
Administrator  to  issue  a  notice  of  intent 
to  cancel  a  pesticide's  registration  if  that 
".  .  .  pesticide  or  its  labeling  or  other 
material  required  to  be  submitted  does 
not  comply  with  the  provisions  of  this 
Act. .  .  ." 

Section  3(c)(1)(A)  of  FIFRA  and  40 
CFR  162.10(a)(l)(ii)  make  it  a  condition 
of  registration  that  a  registrant's  address 
be  filed  with  the  Agency  and  appear  on 
the  label  of  the  registrant's  pesticide 
product.  In  addition,  section  12(a)(1)(E) 
of  FIFRA  makes  it  unlawful  to 
distribute,  sell,  offer  for  sale,  hold  for 
sale,  ship,  deliver  or  offer  for  delivery  to 
any  person  a  misbranded  pesticide. 
Under  FIFRA  section  2(q)(2)(C)[i), 
failure  to  have  the  registrant's  correct 
address  on  the  label  of  its  pesticide 
product  constitutes  misbranding. 
Therefore,  failure  of  a  registrant  to 
submit  a  correct  and  current  address 
and  include  such  address  as  part  of  the 
label  of  its  pesticide  products  is  in 
violation  of  the  Act's  provisions  and  Is 
grounds  for  cancellation  of  that 
registrant's  registrations. 

EPA  issued  a  policy  statement, 
published  in  the  Federal  Register  of 
March  5, 1986  (51  FR  7634),  indicating 
that  the  Agency  may  decide  to  initiate 
cancellation  proceedings  for 
registrations  held  by  registrants  whom 
the  Agency  has,  after  good  faith  efforts, 
been  unable  to  contact  by  mail.  This 
notice  implements  that  policy. 

This  notice  will  be  sent  to  all  affected 
registrants  by  certified  mail  to  the  most 
current  addresses  the  Agency  has  in  its 
files.  For  the  purposes  of  this  notice,  the 
Agency  will  consider  validated  non- 
delivery as  receipt  and  the  date  of 
validated  non-delivery  as  the  date  of 
receipt  in  those  instances  where  actual 
receipt  is  not  accomplished. 

The  impact  of  these  cancellations  on 
the  agricultural  economy  is  difficult  to 
determine.  It  is  believed  that  some  or  all 
of  the  pesticide  products  subject  to  this 
cancellation  action  are  no  longer  on  the 
market.  Some  of  the  pesticide  products 
have  no  agricultural  uses.  At  worst,  the 
impact  on  the  agricultural  economy  is 
expected  to  be  slight. 

Pursuant  to  section  6(b),  the  Secretary 
of  Agriculture  has  reviewed  this  notice 
and  has  no  comments.  The  Science 
Advisory  Panel  has  waived  its  right 
(under  section  Z5(d))  to  review  this 
notice. 
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RegistratHHU  Subject  To  Canceilatioa 

The  following  registrations  are  subject 
to  cancellation  under  this  notice. 


HogiBtrMnl 


AOCO  Oamte^  •  Sl^piy  Oo^  2X1 

\W.  BD«d  S»Ml  Cofcwbui.  OH 

43204. 
Aloor  nodHdi,  1M  N.  \ftnhwH  Oly 

o«  InduMry.  CA  91744. 
MMkt  Utaoratohaa.  Inc.   3030  S. 

Onsn  Awl,  Boh  569,  Ffsafxjit. 

NY  11520. 
Ainancan  Martananca  Equp..    178 

SouOt   KttKmm    SOaal,    Dsmar. 

CO  80223, 
Amsco    Sotoens   A    Oamcal   Ca, 

4619   na»*ng    Road,    Oncinnat, 

OH  45229. 
Anco  Ratning  Compamr.  681  Main 

Straal  BBlavfla,  NJ  07109. 
Andy^   mdapandsm   Paal   Conkoi. 

PC    Bos   32S14401,   &L   35-   8 

Counny  Mat,  Tampto.  TX  76501. 
Amialar,  Pa  Bni  378%  Oak  Pa*. 

1*48237. 
Aqua  Manna  Poots,  Inc.,  740  Cra- 

alm  Or.,  Bo  88332,  Lakaland.  R. 

33805. 
A  10  Z  Product!,  PC.  Box  8,  Dun- 

adn,R.  33528. 
Aquanua  POd  Rapak  A  Sflrdca  Co, 

987  sola  Road.  434  W*»vOtada 

Shoppiig    Ptaza.    Loivood,    f\. 

32750 
Aquatiaoa    Inc.    2233    Waa«    2nd 

Skoal.  Santa  Ana,  CA  92703. 
Artnna    SuM<w    Convany.    5340 

Weat    Batiany    Road,    Boa    863, 

Glandtfa.  KZ.  85311. 


33278-01 


Company,     217 

WMetiM  St.  AHanta.  GA. 
A.T.S      Laboratonet.     938     Ladgo 

Road.  Medbia,  OH  442S8 
Avanoa    OiemKal    Co..    Inc,    416 

Atdo  A««..  Boa  283,  Sanla  Ckra. 

CA960Sa 
Axon  Corporation.  PO.  Boa  171222, 

MeinpHa.TW38117 
BAM    mtarnalionat,   Mc   Pa    Boa 

1116^  TNbodMI,  LA  70301. 


34856-04.  34858-05, 
34858-08,  9«eS»- 

07 
17912-01.  17912-02, 
17912-03 

34894-01,34894-03 


20867-01,  20867-02, 

10957-06 
45987-01 


48028-01 

3233fr-01 
46327-«t 


12488-01,  12468-03. 

12468-04 
35377-01.  36r377- 

02,35377-5863 

35377-5664, 

36377-7184 
M1«7-«e94,  14t«7- 

8313 
36370-01 

34746-01 


34771-02,  34771-08. 

34771-07 


Barton  Pool  and  Palo  S«4v6ea, 
1400  W.  Broadoay.  Bartort.  FL 
33830. 

Baaco  Product!  Company.  PO.  Boa 

142,  Hlgfiaray  48.  S..  Ckrfodato, 

MS  38614. 
Bayaida  Poola,  Inc.,  1991  N.E  147»t 

Tarraoa.  N  Mmk.  Fl.  33181 
BIgosf*    A    «aanrialai.    Pa    Boa 

281S.  Cokjmtxia,  OH  43204. 
Biodal,  kic.  Box  A,  SciiawiAurg,  11. 

80180. 


Products,  901    Ullca.   938. 

Coipua  Oviaa.  TX  78418. 
Brand  OaoalopnaanI  Carpi,  P.a  feoa 

483,  Na«  Vodi.  NY  10021. 
Cwn    Cham    Inc.    Pa    Box    295. 

21636    Road    151    Tularai    CA 

93274. 
Can  AM  Industriaa.  13635  Alomka 

Blvd..  Santa  Fa  Sprtnga.  CA  90807 


07.38880-08. 

JVWV   UW,  JOWRP' 

10.  38899-11, 

39880-12,36880- 

13.36990-14. 

1»  38080-17. 
39900-18.  36000- 
33,36880-34, 
39890-36«, 


18960-02.  18902-03 


47913-01 
32484-01 

40054-01.40054-02, 
40054-00.40064- 
04.40054-05, 
40054-06.  40054- 
07.40054-08. 
40064-Oa  40064- 
10,40054-11, 
40054-12 

S2a6»-01 

33001-01 

10969-8835  1096O- 
8836.  10869-8837 

34319-6801.34319- 
8802.34318-8886. 
34319-6804 


Capaula  Products,  Inc.  Box  20431. 

2645  Parlh  St.  Dates,  TX  7522a 
C«Ti8o  A  Company,  6th  Ava..  Pedro 

0  Conea.  Rn  Pwdraa.  PR  00923 
Castle   Oiemcal   Corp.   630   Grand 

Blvd..  Dear  Pvk,  NY  1 1729. 


Cato  Clianacal  Company,  1728  Maiy 
Street.  HonoUu.  HI  96819. 

Cae«n  ChenScals,  8501  ArlngKin  Ex- 

praaa»ay,  Btdg.  A,  Suae  108^  Ar- 

Ikigton     CIr.,     JacksonvMe,     FL 

33211. 
CsnM  Artianaaa  InduaMal  Sarvtoe, 

Inc..  P.a  Box  223,  Conai^,  AR 

7203i 
Ctiem-Tech  Inleraaaonal  Mc,  2007 

tMaat   14th    lWanu»  Derwet,  CO 

80204. 
Climaoo  Corpora8or>,  Two  No*8J  nar 

araxje  Plaia.  CMcaga  H  80606. 
anpad  Corporatxxi.  7b  Camp  Ava., 

Stanford,  CT  06907 
Ckib    Oiamcal    Corporadon,    1542 

FayetiB,  B  Caion,  CA  82029. 
ComKwi  Inc..  30  Mam  StreeL  Box 

336.  Wwrenton.  VA  22186. 
Conaumer  Cttemcat  CorporaSoo.  9 

Bridta    Lana,    Poughkeapsie,    NY 

12603. 
Conaumer  Economics.   120  St  Aa- 

(kaws  Blvd..  Charleston,  SC  29407. 
Onllar  CKameo.  mc,  10806  E.  Slat 

Ave.,  Denver,  CO  802381. 
Croud)  Chemicala.  6755  S.MI.  129th 

St,  Miami.  FL  3318S 
Cryaltf  Clear  Co.  6043  Jackson  Hd, 

Ann  Aitior,  Ml  48103. 
DaKa  Chemicals.  Champec  OMaioa 

Luoon  Or..  Deer  Parti.  NY  11720. 


Daeett  Fly  Conkol  of  Aitnna.  Inc. 

5303  E.   Falr«ia«r,   Chandar,  A2 

85224. 
Da   Oxx   mc    1032  W    Robinaon 

S»aal,  Ottando,  FL  32806. 
Da  Tram  Entarpnsas,  63  Eaatman 

Raod,  MempNs,  TN  38109 
DHon  Citemicd  Co.,  Dliiialon  et  VA 

Snel  A  Comapny,  1622  &  San 

Marcoa,  Svi  Antorxo.  TX  78207. 
Drversay  Hataai  Ltd.  960115  Kana- 
lea.  HI  96701. 


3-0  Peaoteum  Products,  mc,  SAO 
Hudson  StreeL  Hadianaaclt.  NJ 
07801. 


42784-01 
22521-01 

29910-01.29010-02, 
29910-03,29810- 
04.  29010-05, 
29910-06,29910- 
07 

35031-6307.  36031- 
10287,  35031- 
10088 

34132-01.  34132-02 
34t32-06 


38406-01.36406-02 

4602S-03 

4287S-01 
31979-01 
40470-01 
47873-01 
19214-01 

33562-01 

36868-01.  35058-02 
17814-9644 
42307-01 

23611-01.23611-02, 
23811-00,23611- 
04,23811-06. 
23611-06, 

45066-01.  45066-Oe 


34179-01  34170- 

9647 
4S07O-01 

17873-3043 


35094-8809.35034- 

8810.  3S0S4-6811. 
36034-6612. 
36094-8013 
45080-01.45090-02, 
45090-03.  45090- 
04.  4S09O-06, 
45090-08 


Dated:  December  \2. 198& 
Edwin  F,  Tlimvorth. 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  88-28995  Filed  12-23-88;  8:45  amj 

BIUJNOCODC  8880-8O-4I 

[OPTS-S16S4;  FRL  3133-5] 

Certain  Chemicals  Premanufacture 
Notices 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMANV:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 


to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722),  This  notice  announces  receipt 
of  nineteen  such  PMNs  and  provides  a 
sunmiary  of  each. 
DATES:  Close  of  Review  Period: 
P  87-306  and  87-307— March  4. 1987 
P  87-308— March  7, 1987 
P  87-309,  87-310,  87-311,  87-312,  87-313, 
87-314.  87-315.  87-316  and  87-317— 
March  8. 1987 
P  87-318.  87-319.  87-320.  87-321  and  87- 

322— March  9, 1987 
P  87-323  and  87-324— March  11. 1987. 

Written  comments  by: 
P  87-306  and  87-307— February  2. 1987 
P  87-308— February  5. 1987 
P  87-309.  87-310,  87-311,  87-312.  87-313. 
87-314.  87-315.  87-316  and  87-317— 
February  6. 1987 
P  87-318.  87-319.  87-320.  87-321  and  87- 

322— February  7. 1987 
P  87-323  and  87-324— February  8. 1987. 
ADORCSS:  Written  comments.  identiAed 
by  the  document  control  number 
"(OPTS-516541"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-790).  Confidential 
Data  Branch.  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-201. 401  M  Street  SW.,  Washington. 
DC  204ea  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT. 
Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611.  401  M  Street  SW..  Washington, 
DC  20460,  (202)  382-3725. 
SUPM^MENTARV  INKMMATION:  Effective 
with  this  notice,  a  non-substance  change 
in  format  is  being  initiated  for 
information  published  under  sections 
5(d)(2)  and  5(h)(6)  of  the  Toxic 
Substances  Control  Act.  Toxicity  data 
will  only  appear  in  the  notice  when 
submitted  with  the  PMN.  Exposure  and 
environmental  release/disposal 
information  will  no  longer  be  published 
in  the  notice.  The  following  notice 
contains  information  extracted  from  the 
non-confidential  version  of  the 
submission  provided  by  the 
manufacturer  on  the  PMNs  received  by 
EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  N£-Ga04  at  the  above 
address  between  8:00  a jd.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 
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P  87-306 

Manufacturer.  Confidential. 
Chemical.  (S)  Horaic  acids,  calcium 
salts. 

Use /Production.  (G)  Open,  non- 
dispersive.  Prod,  range:  ConfidentiaL 

P  87-307 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  [G]  Silicone  glycol 
copolymer. 

Use/Production.  (S)  Surfactant.  Prod, 
range:  ConfidentiaL 

Toxicity  Data.  Acute  oral:  4.1  g/kg; 
Acute  dermal:  >  2.0  g/kg;  Irritation: 
Skin — Slight-irritaDt,  Eye— Moderate 
conjunctival  iritis. 

P  87-308 

Manufacturer.  Confidential. 

Chemical.  [G]  Aliphatic  linear 
segmented  polyurethane  prepolymer. 

Use /Production.  (S)  Site-limited 
precursor  for  preparation  of  water  based 
coating.  Prod,  range:  Confidential. 

P  87-300 

Importer.  CIBA-GEIGY  Corporation. 

Chemical. 
Benzophenonetetracarboxylic 
anhydride — aromatic  amine  polyimide. 

Use/Importer.  (S)  Industrial  coatings 
for  semiconductor  devices,  hquid  crystal 
displays  and  hybrid  circuit 
manufacturing.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000 
mg/kg;  Irritation:  Skin— Non-irritant, 
Eye — Non-irritant.  Skin  senaitizatioa: 
Non-sensitizer. 

P  87-310 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Polyamide/styrene— 

maleic  copolymer. 
Use/Production.  (G)  Lacquer  resin. 

Prod,  range:  Confidential. 

P  87-311 

Manufacturer  American  Hoechst 
Corporation. 

Chemical,  (g)  Substituted  azu 
naphthalene  sulfonic  acid. 

Use /Production.  (S)  Industrial  fiber 
reactive  dye.  Prod,  range.  ConfidentiaL 

Toxicity  Data.  Acute  oral:  >  g/kg; 
Irritation:  Skin — Non-irritant.  Eye — 
Mild. 

P  87-312 

Manufacturer.  American  Hoechst 
Corporation. 

Chemical  (G)  Substituted  azo 
napthalene  sulfonic  acid. 

Use/Production.  (S)  Fiber  reactive  dye 
for  cellulosic  and  nylon  fibers.  Prod, 
range:  Confidential. 


Toxicity  Data.  Acute  oral:  >  5  g/kg: 
Irritation:  Skin — Non>inritant,  Eye- 
Mild. 

P  87-313 

Manufacturer.  American  Hoechst 
Corpora  tron. 

Use/Production.  (S)  Industrial  fiber 
reactive  dye.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral:  >  g/kg; 
Irritati<Mi:  Skin— Miki  Eye-^^ld. 

P87-314 

Moaufacturer.  biterchem. 
Incorporated. 

Chemical.  (G)  Dicyanate  ester 
oligomer. 

Use/Production.  (S)  Industrial 
therraoaet  resin  for  use  in  hha 
reinfOTced  strvctorai  and  electrical 
composites;  encapsulation  of  electronic 
components;  and  heat  curable 
adhesives.  Prod,  range:  Confidential. 

Toxicity  Data.  Skin  Sensitizatioii; 
Sensitizer. 

P  87-315 

Manufacturer,  biterchen^ 
Incorporated. 

Chemical.  (G)  Dicyanate  ester 
oligomer. 

Use/Production.  (S)  Industrial 
thermoset  resin  for  use  in  fiber 
reinforced  structural  and  electrical 
composites;  encapsulation  of  electronic 
components;  and  heat  curable 
adhesives.  Prod,  range:  ConfidentiaL 

Toxicity  Data  Skin  SensitizatioB; 
Sensitizer. 

P  87-316 

Manufacturer.  Interchem, 
lacorporated. 

Chemical  (G)  Dicyanate  ester 
oligomer. 

Use/Production.  (S)  Industrial 
thermoset  resin  for  use  in  fiber 
reinforced  structural  and  electriceJ 
composites;  encapsulation  of  electronic 
components;  and  heat  curable 
adhesives.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Skin  Sensitization;,. 
Sensitizer. 

P  87-317 

Importer.  Confidential. 

Chemical  (G)  Isoindoline  yellow. 

Use/Importer.  (G)  Colorant  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  5.000  mg/ 
kg;  Irritation:  Skin— Non-irritant.  Eye- 
Slight,  Ames  test — Non-mutagenic 

P 87-318 

Importer.  Parexel  International 
Corporation. 

Chemical  (S)  Benzene.  1,1'- 
[ethanediylbi8(oxy)lbi8[3-methyl-. 

Use/Import.  (S)  Site-limited  and 
industrial  sensitizer  in  coating  agent  for 


thermal  papers.  Import  range:  25.000  to 
40,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  54)00 
mg/kg:  Acute  dermak  >  2,000  mg/kg; 
Irritation:  Skin — Non-irritant,  Eye — 
Irritant,  Inhalation:  2.98  g/m»  air. 

P 87-319 

Manufacturer.  Confidential. 

Chemical  (G)  Methacrylate  capped 
polyurethane-polyester/polyether 
oligomer. 

Use/Import  (S)  Graphic-arts  printmg 
plate.  Prod,  range:  Confidential. 

P  87-320 

Manufacturer.  ConfidentiaL 
Chemical  fG)  Modified  (alkyl) 

carboxyUc  acid. 

Use/Import  (S)  Industrial  extreme 

pressure  additive  (component)  for  metal 

working  fiuids.  Import  range; 

Confidential. 

P  87-321 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  (G)  MDI  Polyurethane 
prepolymer. 

Use/Production.  (S)  Indtntrial 
manufacture  of  polyurethane 
elastomers.  Prod,  range:  Confidential. 

P  87.^322 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical  (G)  Modified  ABS. 

Use/Production.  (S)  Industrial 
extrusion  and  injection  molding  of 
plastic  articles.  Prod,  range: 
Confidential. 

P 87-323 

Manufacturer  Confidential. 

Chemical  (G)  Poly(oxy-1.2- 
ethanediyll.-substituted-hydroxy-.  C 16- 
20  atkyl  ethers. 

Use/Production.  (G)  Industrial 
surfactant.  Prod,  range:  Confidential. 

P  87-324 

Importer.  Fallek  Chemical  Company. 

Chemical.  (S)  2  Hexyl  decanol  (2-hexa 
decanol). 

Use/Import  (S)  Industrial  base  for 
ethoxylation;  solvent  for  perfumes 
others  emollients;  emollient  for 
cosmetics;  and  lubricant  machinery,  etc. 
Import  range:  40,000  to  500,000  kg/yr. 

Toxicity  Data.  Acute  oral:  <  33/kg. 

Dated:  December  16, 1986. 

Denise  Devoe, 

Acting  Division  Director,  Information 
Management  Division. 

[FR  Doc.  86-28898  Filed  12-23-86;  8:45  am) 
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(OPTS-42092;  FRL-3134-9] 

Testing  Consent  Agreement 
Development  for  Alkyl  Ptitfwiates; 
Solicitation  for  interested  Parties 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA's  procedures  for 
requiring  the  testing  of  chemical 
substances  and  mixtures  under  section  4 
of  the  Toxic  Substances  Control  Act 
(TSCA)  include  the  adoption  of 
enforceable  consent  agreements  (EGAs) 
and  the  promulgation  of  test  rules.  EGAs 
may  be  adopted  where  consensus  on  an 
industry  test  program  is  reached  in  a 
timely  manner  by  EPA,  affected 
manufacturers  and/or  processors,  and 
other  interested  parties.  If  timely 
consensus  cannot  be  reached  or  appears 
unlikely,  and  the  Agency  makes  certain 
statutory  findings  under  TSCA,  EPA 
issues  test  rules.  In  this  notice,  EPA 
announces  its  tentative  evaluation  of 
environmental  ejects  and  chemical  fate 
testing  needs  for  the  alkyl  phthalates 
chemical  category,  announces  a  public 
meeting  to  discuss  such  testing,  and 
requests  all  persons  desiring  to  have  the 
status  of  "interested  parties"  in  any 
negotiations  of  an  ECA  for  the  alkyl 
phthalates  to  notify  EPA  of  that  interest. 
DATES:  Submit  written  notice  of  interest 
to  be  designated  an  interested  party  on 
or  before  January  21. 1987.  A  public 
meeting  will  be  held  on  January  7, 1987. 
ADDRESS:  Submit  written  request  to  be 
an  "interested  party"  in  triplicate, 
identified  by  the  document  control 
number  (OTPS-42-92)  to: 

TSCA  Public  Information  Office  (TS- 
793),  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  NE-G004.  401  M  St..  SW., 
Washington.  DC  20480. 
FOR  FURTHER  INFORMATION  CONTACT. 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799),  Office  or 
Toxic  Substances,  Rm.  E-543,  401  M  St. 
SW..  Washington,  DC  20460.  (202)  554- 
1404. 

Persons  interested  in  attending  the 
public  meeting  should  notify  EPA  by 
telephone  on  or  before  January  6. 1987. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  amendments  to  the  procedural 
regulation  in  40  CFR  Part  790  (51  FR 
23706:  June  30, 1986),  which  govern  the 
development  and  implementation  of 
testing  requirements  under  section  4  of 
TSCA.  These  amendments  establish 
procedures  for  using  ECAs  to  develop 
testing  requirements  under  section  4  of 
the  Act.  This  notice  ser\es  three 
purposes  under  those  procedures.  First, 
it  requests  "interested  parties"  who 


wish  to  participate  in  testing 
negotiations  for  the  alkyl  phthalates  to 
identify  themselves  to  EPA.  Second,  it 
announces  a  public  meeting  to  initiate 
testing  negotiations  for  this  chemical. 
Third,  it  proposes  a  target  schedule  for 
implementation  of  the  consent 
agreement  process. 

I.  Identification  of  Interested  Parties 

Under  40  CFR  790.22,  the  testing 
negotiation  procedures  are  initiated  by 
the  publication  of  a  Federal  Register 
notice  which  invites  persons  interested 
in  participating  in  or  monitoring 
negotiations  for  the  development  of  an 
ECA  to  notify  the  Agency  in  writing. 
Those  individuals  and  groups  who 
respond  to  EPA's  notice  by  the  deadline 
established  in  the  notice  will  have  the 
status  of  "interested  parties"  and  will  be 
afforded  opportunities  to  participate  in 
the  negotiations  process.  These 
"interested  parties"  will  not  incur  any 
obligations  by  being  designated 
"interested  parties."  The  procedures  for 
these  negotiations  are  described  in  40 
CFR  790.22.  Individuals  and  groups 
desiring  to  have  the  status  of  "interested 
parties"  in  the  development  of  the  ECA 
for  the  alkyl  phthalates  should  submit  a 
written  request  to  the  Agency  at  the 
address  given  above  on  or  before 
January  7. 1987. 

n.  Public  Meeting 

A  public  meeting  will  be  held  on 
January  7, 1987,  in  Rm.  103.  Notheast 
Mall.  EPA  Headquarters.  401  M  St.,  SW.. 
Washington.  DC  20460,  to  announce 
EPA's  preliminary  testing  determination 
for  environmental  effects  and  chemical 
fate  testing  of  the  alkyl  phthalates  and 
to  initiate  testing  negotiations.  Persons 
interested  in  attending  this  meeting 
should  notify  the  EPA  TSCA  Assistance 
Office  by  telephone  at  the  number  hsted 
above  on  or  before  January  6, 1987. 

III.  Timetable  for  Negotiating  Test 
Agreement 

In  accordance  with  the  procedures  for 
the  development  of  ECAs  established  in 
40  CFR  790.22.  and  the  Agency's  plans  to 
propose  a  test  rule  for  the  alky 
phthalates  by  late  1987  (if  an  ECA 
cannot  be  developed  in  that  time),  the 
following  target  schedule  is  established 
for  the  alkyl  phthalates: 

January  7, 1987 — Public  meeting  to 
initiate  testing  negotiations.  Also, 
deadline  for  notice  of  interested  party 
designations. 

April  9, 1987— Decision  by  EPA  on 
whether  to  use  consent  order  or  test 
rule. 

May  14, 1987 — Draft  consent  order 
sent  to  interested  parties  (if  EPA  decides 
to  use  consent  order). 


September  14. 1967  Issuance  of 
consent  order. 

Authority:  15  U.S.C  2803. 
Dated:  December  19. 1986. 
JoMph ).  Merenda. 

Director.  Existing  Chemical  Assessments 

Division. 

[FR  Doc.  B6-29012  Filed  12-23-86;  6:45  amj 

MIXINO  COOE  (SaO-SO-M 


(FRL-3131-2] 

Science  Advisory  Board;  Closed 
Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  a  meeting  of  an  ad-hoc 
Subcommittee  of  the  Science  Advisory 
Board  will  be  held  in  Washington,  DC 
on  January  12-13, 1987  to  determine  the 
recipients  of  the  Agency's  1986  Scientific 
and  Technological  Achievement  Cash 
Awards.  These  awards  are  estabhshed 
to  give  honor  and  recognition  to  EPA 
employees  who  have  made  outstanding 
contributions  in  the  advancement  of 
science  and  technology  through  their 
research  and  development  activities, 
and  who  have  published  their  results  in 
peer-reviewed  journals. 

Pursuant  to  the  appropriate  provision 
of  the  Federal  Advisory  Committee  Act 
section  10(d]  of  5  U.S.C.  Appendix  1.  and 
the  appropriate  provision  of  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b(d)(6),  I  have  determined  that 
this  meeting  may  be  closed  to  the  public. 
In  determining  the  actual  cash  amount 
of  each  award,  the  Agency  requires  full 
and  frank  advice  from  the  Science 
Advisory  Board.  This  advice  will 
involve  professional  judgments  on  those 
employees  whose  published  research 
results  are  deserving  of  a  cash  award  as 
well  as  those  that  are  not.  In  addition, 
the  Board  will  advise  on  the  amount  of 
money  to  be  allocated  for  each  award. 
Discussions  of  such  a  personal  nature, 
where  disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy,  may  be  closed  to  the  public 
under  section  10(d)  of  5  U.S.C.  Appendix 
1.  In  accordance  with  the  provision  of 
the  Federal  Advisory  Committee  Act, 
minutes  of  the  meeting  will  be  kept  for 
Agency  and  Congressional  review. 

The  Science  Advisory  Board  shall  be 
responsible  for  maintaining  records  of 
the  meeting  and  for  providing  an  annual 
report  setting  forth  a  summary  of  the 
meeting  consistent  with  the  policy  of  5 
U.S.C.  Appendix  1  section  10(d). 

For  further  information  contact:  Terry 
Yosie  at  (202)  382-4126. 
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Dated:  December  18. 1986. 
Lee  M.  TbomBs, 
A  dminiatrator. 

[FR  Doc.  85-28747  Filed  12-23-85;  8:45  amJ 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Statement  of  Policy  Regarding 
Disclosure  by  the  FDIC  of  Statutory 
Enforcement  Actions 

AQEMCV:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Change  in  effective  date. 

summary:  The  Federal  Deposit 
Insurance  Corporation  (the  "FDIC)  is 
postponing  until  July  1. 1987. 
implementation  of  its  May  6. 1985 
statement  of  policy  which  provides  for 
the  FDIC  to  publicly  disclose  the  final 
orders  it  issues  in  conjunction  with 
formal  enforcement  actions.  This  delay 
will  provide  the  FTHC  with  additional 
time  to  develop  a  uniform  disclosure 
approach  with  the  other  Federal  banking 
agencies  that  may  make  the  policy 
statement  unnecessary. 
EFFECTIVE  DATE:  December  24, 1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  F.  Storch.  Planning  and  Program 
Development  Speciafist.  Division  of 
Bank  Supervision.  Federal  Deposit 
Insurance  Corporation.  Washington,  DC 
20429,  telephone  (202)  806-6605. 
SUPPLEMENTARY  INFOMMATION:  On  May 
6, 1985,  the  Board  of  Directors  of  the 
FDIC  adopted  a  statement  of  policy, 
originally  scheduled  to  become  effective 
on  January  1, 1986,  which  provides  for 
the  FDIC  to  publish  and  make  available 
to  the  pnt>lic  in  press  releases  the  names 
of  all  banks  and  persons  to  whom  the 
FDIC  has  issued  final  orders  in 
conjunction  with  formal  enforcement 
actions.  In  addition,  brief  descriptions  of 
the  nature  of  the  enforcement  actions 
taken  and  summaries  of  the  orders  are 
to  be  incorporated  into  the  press 
releases  for  each  action  disclosed.  This 
policy  applies  to  insurance  termioation 
orders,  cease-and-desist  orders,  removal 
orders,  suspension  orders,  civil  money 
penalty  orders,  and  capital  directives. 

The  statement  of  policy  was  originally 
scheduled  to  becoiae  effective  on 
January  1, 1986.  However,  the  effective 
date  was  postponed  first  to  July  1. 1988, 
and  then  to  January  1. 1987,  to  provide 
an  opportunity  for  the  FDIC  to  work 
with  the  other  federal  banking  agencfes 
to  develop  an  approach  for  disclosures 
by  banks  that  would  make  the  policy 
statement  unnecessary.  The  FDIC  finds 
that  additional  time  is  needed  to  pursue 


tiiat  alternative  and  is,  therefore, 
delaying  the  effective  dale  of  its  existing 
policy  statement  on  disclosure  of 
enforcement  actions  for  an  additional 
six  months. 

Accordingly,  the  Statement  of  Policy 
Regarding  Disclosures  by  the  FDIC  of 
Statutory  Enforcement  Actions  that  was 
adopted  by  the  FDIC  Board  of  Directors 
on  May  6. 1985  (50  FR  20619)  and 
amended  by  the  Board  of  Directors  on 
December  la  1985  (50  FR  52557)  and 
June  23. 1986  (51  FR  22886)  is  further 
amended  by  removing  the  date  "January 
1, 1987"  from  the  seventh  paragraph  and 
insertii^  in  its  place  the  date  "July  1, 
1987." 

By  order  of  the  Board  of  Directors.  Dated  at 
Washington,  DC,  this  fifth  day  of  December, 
1988. 

Federal  Deposit  Insurance  Corporatmi. 
HDylBL.RobiiMMi. 

Executive  Secretary. 

[FR  Doc  86-28907  Filed  12-23-88(  ft:45  am} 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  fiKng  of  the 
following  agreements  pursuant  to 
section  5  of  the  Shipping  Act  of  19Mw 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  eacii 
agreement  to  the  Secretary.  Federal 
Maritime  Ccnnmission.  Wadiington  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  the  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.603  of  Hae 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicabng  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-003939-002 

Title:  Long  Beacb  Terminal 
Agreement 

Parties: 

City  of  Long  Beach 

Metropolitan  Stevedorii^  Company 

Synopsis:  The  proposed  amoidnent 
would  delete  a  portion  of  the 
preferentially  assigned  premises  and 
adjust  the  compensation  to  be  paid 
pursuant  to  the  a^eement.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No-  224-004070-003. 

Title:  San  Francisco  Tennioal 
Agreement 


Parties: 

San  Francisco  Port  Commission  (Port) 
Stevedoring  Services  of  America 
(SSA). 

Synopsis:  The  proposed  amendment 
would  permit  SSA  to  provide  terminal 
and  stevedoring  services,  on  a  case-by- 
case  basis  at  Port  marine  terminal 
facilities  which  are  otherwise 
unassigned. 

Agreement  No.:  202-009648A-035. 
Title:  Inter-American  Freight 
Conference. 
Parties: 

A.  Bottacchi  S.A.  De  Navegacion  G.F.I. 

e.I. 
A/S  Ivarans  Rederi 
Brazil-America  Container  Line 
Companhia  Maritime  Nacional 
Companhia  De  Navegacao  Lloyd 

Brasileiro 
Companhia  He  Navegacao  Maritime 

Netumar 
Empresa  Lineas  Maritimas  Argentines 

Siociedad  Anonima  (ELMA  S/A) 
Empresa  De  Navegacao  Alliance  S.A. 
Flota  Mercante  Del  Estado 
Frota  Amazonica  S~A. 
Georgia-Aztec  Line 
Van  Nievelt  Goudriaan  &  Co.  B.V. 
Kimberly  Navigation  Company 
Reefer  Express  Lines  Pty.  Ltd. 
R.M.C.  Lines.  Inc. 
Transportacion  Maritime  Mexicana 

S.A. 
United  States  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  offer 
intermodal  service  under  single-factor, 
through  rates  in  the  agreement  trade. 

Agreement  No.:  224-010736-001. 

Title:  Long  Beach  Terminal 
Agreement. 

Parties: 

City  of  Long  Beach  (Port) 

Long  Beach  Container  Terminal,  Inc. 

Synopsir  The  proposed  amendment 
would  revise  the  agreement's 
compensation  formula  to  account  for 
additional  construction  costs  of  the 
Port's  marine  terminal  at  berths  6  to  10 
inclusive.  Pier  A.  The  parties  have 
requested  a  sbortoted  review  period. 

Agreement  No.:  224-010902-001. 

Title:  San  Francisco  Terminal 
Agreement. 

Parties: 

San  Francisco  Port  Commission 

Zim  American  Israeli  Shipping  Co., 
Inc. 

Synopsis:  The  proposed  amendment 
would  establish  a  per  container 
wharfage  rate  for  "By-Pass  Containers." 

Agreement  Noj  224-011044. 

Title:  Tampa  Terminal  Agreement 


BEST  COPY  AVAILABLE 
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Parties: 

Tampa  Port  Authority 

Bermuda  Star  Line.  Inc.  (BSL) 

Synopsis:  The  proposed  amendment 
would  grant  BSL  non-exclusive, 
preferential  use  of  a  passenger  terminal 
facility  in  Tampa,  Florida. 

Agreement  No.:  212-011045. 

Title:  Trans-Atlantic  Revenue 
Apportionment  Agreement. 

Parties: 

Atlantic  Container  Une  (G.I.E.) 

Gulf  Container  Line  (GCL).  B.V. 

Compagnie  Generale  Maritime  (CGM) 

Dart-ML  Limited 

Hapag-Uoyd  AG 

Trans  Freight  LJnes 

Sea-Land  Service,  Inc. 

Nedlloyd  Lijnen.  B.V. 

Synopsis:  The  proposed  amendment 
would  provide  for  the  averaging  and 
apportionment  of  net  revenue  among  the 
parties  in  respect  to  the  transport  of 
specified  commodities  in  the  trade 
between  U.S.  Atlantic  ports  and  inland 
and  coastal  points  via  such  ports,  and 
ports  and  points  in  the  United  Kingdom 
and  Republic  of  Ireland,  Denmark. 
Scandinavia.  Poland,  U.S.S.R.  Baltic 
Ports,  East  and  West  Germany,  Belgium, 
France  (Bayonne/Dunkirk  range]  and 
the  Netherlands. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  19,  1988. 
loseph  C  Polking, 
Secretary. 
jFR  Doc.  86-28926  Filed  12-23-86;  8:45  am) 
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(Docfcat  No.  86-31] 

New  Orleans  Steamship  Association  v. 
Plaquemines  Port,  Hartx>r  and 
Terminal  District;  Filing  of  Complaint 
and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  the  New  Orleans  Steamship 
Association  against  the  Plaquemines 
Port.  Harbor  and  Terminal  District  was 
served  December  19, 1986.  Complainant 
alleges,  among  other  matters,  that 
respondent  has  violated  sections 
10(b)(ll),  10{b)(12)  and  10(d)(1)  of  the 
Shipping  Act  of  1984  through  the 
application  of  its  current  terminal  tariff 
which,  in  turn,  was  amended  to  comply 
with  the  Commission's  decision  in 
Docket  No.  83-2 — New  Orleans 
Steamship  Association  v.  Plaquemines 
Port.  Harbor  and  Terminal  District. 
(Order  Adopting  Initial  Decision  served 
September  16. 1986). 

This  proceeding  has  been  assigned  to 
Administrative  Law  fudge  Norman  D. 
Kline  Hearing  in  this  matter,  if  any  is 


held,  shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
The  hearing  shall  include  oral  testimony 
and  cross-examination  in  the  discretion 
of  the  presiding  o^icer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statement,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  December  21, 1987,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  April  21. 1988. 
loseph  C.  Polking, 
Secretary. 
[PR  Doc.  86-28930  Filed  12-23-W;  8:45  am) 
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Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  App.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  510. 

License  Number  2628 
Name:  Spatzer  International.  Inc. 
Address:  11  John  Street.  New  York.  NY 

10038 
Date  Revoked:  November  1, 1986 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  2780 
Name:  Muller  Air  Freight,  Inc.  (also  dba 

MuUer  Air  Freight,  Inc.  Ocean 

Division) 
Address:  5341  W.  104th  St.,  Los  Angeles. 

CA  90045 
Date  Revoked:  November  10. 1986 
Reason:  Requested  revocation 

voluntarily 

License  Number  1729 

Name:  Bostrum-Warren.  Inc.  (A 

Washington  Corporation) 
Address:  c/o  3200  4th  Ave..  South. 

Seattle.  WA  98124 
Date  Revoked:  November  22. 1986 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number:  2309 
Name:  American  Shipping  Company 
Address:  9410  W.  Flager  St..  Unit  #110. 

Miami.  FL  33174 
Date  Revoked:  November  22, 1986 
Reason:  Failed  to  maintain  a  valid 

surety  bond 


License  Number:  2013 

Name:  Personal  Forwarding,  Inc. 

Address:  51  East  42nd  Street,  New  York, 

NY  10017 
Date  Revoked:  November  25, 1986 
Reason:  Surrendered  license  voluntarily 

License  Number  1263 

Name:  Donald  W.  Reichow  dba  Expires 

International  Forwarding 
Address:  17350  E.  Temple  Ave.  «436,  La 

Puente,  CA  91744 
Date  Revoked:  November  26, 1986 
Reason:  Surrendered  license  voluntarily 

License  Number  1021 

Name:  Melvin  Export  Shipping  Services. 

Inc. 
Address:  40  Rector  St.,  #1525.  New 

York.  NY  10006 
Date  Revoked:  November  26, 1986 
Reason:  Surrendered  license  voluntarily 

License  Number  2916 

Name:  American  Freight  Exchange,  Inc. 

Address:  149-10 183rd  Street,  #228. 

Jamacia.  NY  11413 
Date  Revoked:  November  5. 1986 
Reason:  Surrendered  license  voluntarily 
License  Number  1946 
Name:  Jose  A.  Fernandez,  dba  Ultramar 

Forwarding 
Address:  854  N.W.  87th  Ave..  #509. 

Miami,  FL  33172 
Date  Revoked:  December  4, 1986 
Reason:  Surrendered  license  voluntarily 
License  Number  900 
Name:  AFI/PASHA  Worldwide 

Forwarders,  Inc. 
Address:  5725  Paradise  Drive,  Corte 

,  Madera.  CA  94925 
Date  Revoked:  December  5, 1988 
Reason:  Surrendered  license  voluntarily 

License  Number  2131 

Name:  The  A.  W.  Fenton  Company,  Inc.. 

a  New  York  corporation 
Address:  19  Rector  Street.  New  York. 

NY  10006 
Date  Revoked:  December  5, 1986 
Reason:  Surrendered  license  voluntarily 
License  Number  3003 
Name:  General  Gumina  dba 

International 
Address:  10.700  Northwest  Freeway, 

Houston,  TX  77092 
Date  Revoked:  December  6. 1986 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
Robert  G.  Drew. 
Director,  Bureau  of  Tariffs. 
[FR  Doc.  88-28927  Piled  12-23-86:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doci(«t  No.  86H-0251  ] 

Bloequh^alenc*  of  SoM  Oral  Dosage 
Forms;  Notice  of  AvaltabNIty  of 
Transcript  and  Extension  of  Comment 
Period 

aqency:  Food  and  Drag  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annonncfng  the 
availability  of  the  written  traoscript  of 
the  public  hearing  recently  held  on  the 
bioequivalence  of  solid  oral  dosage 
forms.  The  hearing  was  held  on 
September  29  through  October  1. 1986,  in 
Washington.  DC  FDA  is  also 
announcing  that  written  comments  to 
the  public  docket  on  this  matter  may  not 
be  submitted. 

DATE  Written  comments  by  February 
23. 1987. 

ADDRESS:  Written  requests  for  a  copy  of 
the  transcript  or  comments  concerning 
the  transcript  to  the  Dockets 
Management  Branch  (HFA-306).  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20657.  (Send  two  aelf-addressed 
adhesive  labels  to  assist  the  Branch  m 
processing  your  reqaests.) 
FOR  RIRTNER  MRMOMTION  CONTACT: 
Donald  R  Hare  or  Edwin  V.  Dutra.  Jr., 
Center  for  Drugs  and  Biologies  (FffN- 
203).  Food  and  Dmg  Administration, 
5600  Fishers  Lane,  RockviUe.  MD  20657, 
301-443-2784. 

SUPPl£MENTAIIV  MFONMATKNC 

Background 

On  September  29  through  October  1, 
1966.  FDA  held  a  Bioequivalence 
Hearing  in  Washington,  DC  The 
primary  purpose  of  the  hearing  was  to 
provide  an  opportunity  for  all  interested 
persons  to  express  their  vietvs  on  the 
scientific  principles  and  procedures  FDA 
uses  to  n^ake  a  finding  of  bioequivalence 
between  immediate  release  solid  oral 
dosage  forms.  Over  50  formal 
presentations  were  made  at  the  hearing 
by  representatives  from,  among  others, 
various  segments  of  the  phanmacentical 
industry,  professional  societies, 
governmental  agencies,  and  academia. 

Transcript 

A  transcript  of  the  hearing  was  made 
from  an  audio  recording.  The  transcript 
which  is  approximately  800  pages  in 
length,  is  on  public  display  in  die 
Dodcets  Management  Branch  (address 
above)  under  docket  cumber  86N-0251. 


Photocopies  of  the  transcript  made  by 
FDA  will  cost  10  cents  per  page  plus 
postage.  Printed,  bound  copies  of  the 
transcript  are  available  from  a  private 
source  at  a  cost  of  $50  per  copy 
postpaid.  The  address  for  the  private 
source  is  "Proceedings,"  PDA 
Bioequivalence  Hearing,  P.O.  Box  100» 
Maple  Glen,  PA  19002.  A  check  in  U.S. 
funds  made  out  to  "Proceedings"  must 
be  enclosed  with  orders  for  copies  from 
the  private  soiffce. 

Comment  Period 

The  public  docket  for  the  hearing  will 
be  kept  open  until  February  23. 1987.  On 
or  before  that  date,  any  interested 
person  may  submit  written  comments 
concerning  the  issoes  discussed  at  the 
Bioequivalence  Hearing.  P^'^ons  who 
made  presentations  at  the  hearing  may 
also  submit  comments  to  supplement 
their  presentations  or  make  additional 
points.  Comments  should  identify  the 
docket  number  8eN-a251.  Handling  of 
comments  will  be  expedited  if  the 
docket  number  is  also  printed  in  the 
lower  left-hand  comer  of  the  mailing 
envelope. 

Task  Group 

The  agency  has  formed  a  task  ptNip 
to  evaluate  the  presentations, 
comments,  questions,  and  suggestions 
made  at  the  3-day  hearing.  This  group 
will  also  review  aU  ctnaments  submitted 
to  the  public  docket.  After  this  gronp 
evaluates  and  reviews  these  materials  it 
will  submit  a  report  to  the  Office  of  the 
Commissioner.  This  report  tvill  incladf  a 
recommendation  for  what,  if  any. 
actions  it  considers  appropriate  for  the 
agency  to  take  concerning  the 
bioequivalence  program. 

Dated:  December  18. 186a 
Jdm  M.  Taylot, 

AsaocioUCoauaiaaioiierforRe^tlotoiy 
Affairs. 

|FR  Doc  88-28911  FUed  12-18-86;  3:14  pm] 


[Docket  Na  79P-0060  et  aLl 

Approved  Vartancss  for  Laser  Light 
Shows;  AvaKalMity 

AOENCV:  Food  and  Dreg  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 

Administraiton  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  laser  products  have  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for  13 
organizations  that  manufacture  and 
produce  laser  light  shows,  light  show 


projectors,  or  both.  The  projectors 
provide  a  laser  light  display  to  |>roduce 
a  variety  of  special  lighting  effects.  The 
principal  use  of  these  products  is  to 
provide  entertainment  to  general 
audiences. 

DATES:  The  effective  dates  and 
termination  dates  of  the  variances  are 
hsted  in  the  table  below  under 
"SUPPLEMENTARY  INFORMATION." 

ADDRESS:  The  applications  and  all 
correspondence  on  the  applications 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  I3rug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Friedman,  Center  for  Devices  and 
Radiological  Health  (HFZ-B4).  Food  and 
Drug  Adminisfration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4874. 

SUPPI^MENTARY  INFORMATION:  Under 
9  10ia4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C  263f), 
FDA  has  granted  each  of  Uie  13 
organizations  listed  in  the  table  below  a 
variance  from  the  requirements  of 
S  1040.11(c)  (21  CFR  1040.11(c))  of  die 
performance  standard  for  laser 
productions. 

Each  variance  permits  the  listed 
manufacturer  to  introduce  into 
commerce  a  demonstration  laser 
product  assembled  and  produced  by  the 
raannfacturer,  which  is  its  particular 
variety  of  laser  light  show,  laser  Kght 
show  projector,  or  both.  Each  laser 
product  involves  levels  of  accessible 
laser  radiation  in  excess  of  Class  II 
levels  but  not  exceeding  those  required 
to  perform  the  intended  function  of  the 
product. 

CDRH  has  determined  that  suitable 
means  of  radiation  safety  and  protection 
are  provided  by  constraints  on  the 
physical  and  optical  design  and  by 
warnings  in  the  user  manual  and  on  the 
products.  Therefore,  on  the  effective 
dates  specified  in  the  table  below,  FDA 
approved  the  requested  variances  by  a 
letter  to  each  manufacturer  from  the 
Deputy  Director  of  CDRR 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  of  the  product,  each 
product  shall  bear  on  the  certification 
label  required  by  S  1010.2(a)  (21  CFR 
1010.2(a))  a  variance  number,  which  i 
the  FDA  docket  number,  and  the 
effective  date  of  the  variance  as 
specified  in  the  table  below. 
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OockalNo. 

Damonalralton  laaar  product 

Etiactlve  data/ 

79P-0060  (renewiA     _           _.    - 

79P-0192  (renaanO 

90P-0174  (renawaq ^ 

aoP-0448  (rwawH) - 

aOP-071'  (pupnirtj 

Lasar  Presentaliona.  Inc.  1UU9C  McKMay  Avanu*. 
Co4uiT*us.  OH  43222 

JadiaorMlto  Musaum  ol  Arts  and  Soanoa*.  Mm- 
««ltar  Brest  Planetanum.  102S  Gulf  Lite  Oma. 

Umt  ArtMy.  Inc..  402  EM  Oak  Svaat  PO  Box 

220.0*kCraik.  WI531S4 
imm  PrmnlMloni.  mc.  1UU9C  McKjotay  Avanua. 

OokMbiM.  OH  43222. 
Laaar  Praainlalloni.  mc.  lOUUC  McKMay  Avanua. 

Cokimbua.  OH  4322£ 

Laaar  An  Praducttont.  909  East  TraWcway  Siraat 
SpnngfiaW.  MO  e-NK)?. 

Fiika  Ptanataraim.  Urivarvly  o4  Cotorado.  Box  408. 

BoiiMnr.  CO  80309. 
J.Cl.L  Laaar  SysMma.  8669  Gatatiouaa  Lana.  Las 

Vagas.  NV  89106 

Skaal  CMaa.  TX  75207 
Laaartaintnent  S51   NE    49tti  Avanua.  Cotumtia 

Haqhts.  MN  S5421 
Vituiux.  2665  Sou«<  Otva.  Santa  Clafa.  CA  9S0S1  ... 

Baach.  CA  90001. 

Omm  Vanttvas.  440  Nonh  Omni  miarnlionat.  At- 
lanta. GA  30335. 

Lasar  Praianlallons  Ca«  no  or  CtMS  IV  LP  Iklodsl  Sadat  lasar  proiaclort  and 
»«  lasar  h^  show*  known  ss  Laaar  1  or  Lasar  Spaca  Thaatre  aasanii>lad 
and  producad  by  Lasar  Praaantalions.  Inc..  contamng  (he  Modal  LP-4  or 
LP-4K<l(pro|OCtors. 

Jactiaonwito  Muaaum  o«  Arts  and  Saancat.  Alaiandar  Brest  Planatanum  laaar 
IgM  show  ncorporasng  «w  Rrm's  Oats  IV  argon/krypMn  and  haliuin-naon 
■aaar  proiaction  lystam. 

nftuch  are  producad  ty  Lasar  A/nstry.  Inc 
Room  Lasar  Snows  producml  by  Laaar  Preaantations.  Inc.  utHamg  profadors 

Horn  rt>m  LP  sanas. 
Laser  .Spaca  Thaaire  Sky  Beacon  Diaplay  menufadursd.  asaombled.  and 

producad  by  Lasar  PresanUSons.  mc.  contanmg  an  argon  ion  laaar  wilti  a 

maximuni  output  power  of  2  watts  (at  Inas). 
Laaar  Art  Productiona  laaar.  igM  show  mcorporatng  the  tinn't  Model  Sanes 

LAP  aas  Inar  protackm  Mkig  taytoa  aigon.  hekum-naoo.  and/or  hehjm- 

cadmium  laaers  wW>  a  maiilnwn  power  o«  up  to  8  walta. 
Tiake  Planelatlum  lasar  light  show  wNch  »<corpora>ea  Claas  IV  argon  and 

HeNa  laser  pro^ectxyi  tysiame. 
J  CI  L   Laser  Systems  laser  lignt  show  whK:h  ncorporalas  the  Laaar  Made 

Model  LMS  laser  protection  systsni. 
SidskKks  Lasar  Show  and  the  ncorporatad  Ctaas  IV  argon  laser  protection 

ayalam. 
1  aaailM l  laser  hght  show  usmg  the  Lasar  Fantaay  Oaaa  Nib  Modal 

Vlauaa  Model  LASER  1000  Large  Screen  Colot  Display  Proiactor  and  dtaplays 
aaaanOlad  and  produced  by  Visukjx  with  this  lasar  proiactor  The  protector 
oonlaina  Qasa  IV  argon  and  dye  lasers 

HVrattiar  Port  Prapartiee.  Limited  laser  Hght  show  tor  the  Queen  Maty  ExhUI 
incorporating  the  Oase  IV  Laser  Media  LMS  laaer  protector  system  with 
Class  IV  argon  and  krypton  ion  lasers  and  Class  Ul  helunvneon  lasers. 

Omni  Vanturaa'  laaar  kght  show.  "Cans  Maior  1."  incorporating  the  Dnn's 
Cama  Maior  mar  protection  system  contaiomg  a  Coherent  Radiatton  Model 
Cn-12  argon  laaar 

Oct  20,  19e8-Sapt. 
19.  1988 

Oct  20,  1986-Juna 

28.1988. 

Nov  4.  1986-Oct.  30. 

1968 
Oct  20.  1966-Oac 

15.  1988. 
Oct  7.  1986-Oct  7. 

S1P-0044  (ranMM* ...... 

82P.0141  (refwraO 

64V-O290  (rwiOMl) _. 

B*V-03S7  (nntmtn 

1968 

Oct  29.  19e6-Apr  9, 
1968 

Oct  7,  1968-June  8. 

1987 
Oct  29.  1986-Nov 

29.  1988 
Oct  20.  1966-Oct 

29,  1988 
Oct  18,  19e6-Oct 

18,  1968 
Aug.  19.  198e-Aug. 

86V-0370 ..J 

86V.0394 

19,  1968 

Oct  7,  1966-Oct  7. 
1988 

Nov  4.  19e6-Nov.  4. 
1988 

In  accordance  with  S  1010.4,  the 
apphcations  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  numbers  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  358,  82  Stat.  1177-1179 
(42  U.S.C.  263f)  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.86). 

Dated:  December  15. 1986. 
lohn  C  ViUforth, 

Director.  Center  for  Devices  and  Radiological 
Health. 

|FR  Doc.  86-28860  Filed  12-23-86:  8:45  am] 
MU.INQ  cooe  4iao-oi-M 


[Dt>cket  No.  86M-0481] 

Sams  lnc./3M;  Premarket  Approval  of 
the  Therapore™  Therapeutic 
Apheresis  System 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Sams 
Ina/3M.  Ann  Arbor.  MI,  for  premarket 
approval,  under  the  Medical  Device 


Amendments  of  1976.  of  the  Therapore™ 
Therapeutic  Apheresis  System.  After 
reviewing  the  recommendation  of  the 
Gastroenterology-Urology  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notifled  the 
apphcant  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  January  23, 1987. 
AOORESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  foV  administrative 
review  to  the  Dockets  Management 
Branch  (FHA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Susanne  R.  Rohrer,  Center  for  Devices 
and  Radiological  Health  (HFZ-420). 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7750. 

8UPPt£MENTARY  INFORMATION:  On 
December  18. 1985,  Sams  Inc./3M.  Ann 
Arbor,  MI  48106,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Therapore™  Therapeutic  Apheresis 
System.  The  device  is  a  cross-flow 
plasma  nitration  system  for  therapeutic 
plasma  exchange.  The  Therapore"* 
Therapeutic  Apheresis  System, 
consisting  of  a  pump  console,  control 
panel,  and  tubeset,  is  indicated  for  use 
in  performing  therapeutic  plasma 
separation  from  whole  blood  in  a 
clinical  setting  to  remove  circulating 
plasma  components  or  protein  bound 
toxins. 


Chi  luly  29, 1986.  the 
Gastroenterology-Urology  Devices 
Panel,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
the  application.  On  November  18. 1986. 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation. 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Docket  Management  Branch  (address 
above)  and  is  available  from  that  ofHce 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Susanne  R.  Rohrer 
(HFZ-420).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act]  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
3e0e(g]).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
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in  the  form  of  a  petition  for 
reconsideration  under  {  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  23. 1987.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information. 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimient.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h).  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  December  12, 1986. 

lohn  C  VUlforth. 

Director.  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc  86-28861  Filed  12-23-86;  8:45  am] 

MLUNQ  CODE  4WO-01-M 


(Docket  Na  76P-4M18] 

Approved  Variance  for  the  Model  LS-4 
Mammographic  X-Ray  System; 
Availability;  Elscint,  inc 

AQENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  an  amendment  to  a  variance  from 
the  performance  standard  for 
radiographic  equipment  has  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for  the 
Model  LiS-4  Mammographic  X-Ray 
System  manufactured  by  Elscint,  Inc. 
The  radiographic  system  incorporates 
microfocus  X-ray  tubes  and  is  used  in 
magnification  radiography  of  the  breast. 


DATES:  The  amendment  to  the  variance 
became  effective  August  19, 1986,  and 
terminates  March  27, 1989. 
ADDRESS:  The  application  and  all 
correspondence  on  the  application  have 
been  placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
FUR  FURTHER  INFORMATION  CONTACT: 
Tracy  Donovan.  Center  for  Devices  and 
Radiological  Health  (HFZ-84).  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4874. 
SUPPtfMENTARY  INFORMATION:  Under 
S  1010.4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C.  263f]. 
CDRH  has  granted  Elscint.  Inc.,  751 
Expressway  Dr.,  Itasca,  IL  60143,  an 
amendment  to  ita  variance  from  a 
provision  of  the  performance  standard 
for  radiographic  equipment  (21  CFR 
1020.31)  for  the  Model  LS-4 
Mammographic  X-Ray  System.  This 
system  is  similar  to  the  product  that  was 
covered  under  Elscint's  original 
variance,  the  MAM  III  Mammographic 
X-Ray  System. 

The  specific  provision  of  the  standard 
fit)m  which  a  variance  has  been  granted 
pertains  to  the  provision  of 
i  lQ20.31(h)(2]  that  mobile  or  portable  x- 
ray  systems  (other  than  dental)  be 
provided  with  a  means  to  hmit  the 
source-to-skin  distance  to  not  less  than 
30  centimeters.  All  other  provisions  of 
the  performance  standard  remain 
applicable  to  the  product. 

CDRH  has  determined  that  the  X-ray 
system  (1)  provides  suitable  means  of 
radiation  safety  and  protection;  and  (2) 
is  intended  for  the  special  purpose  of 
direct  radiographic  magnification,  which 
caimot  be  accompUshed  with  equipment 
meeting  all  requirements  of  the 
standard.  Therefore,  on  August  19, 1986, 
CDRH  approved  the  requested  variance 
by  a  letter  to  the  manufacturer  &om  the 
Deputy  Director  of  CDRH. 

So  that  the  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer,  the  product  shall  bear 
on  the  certification  label  required  by 
S  1010.2(a)  (21  CFR  1010.2(a))  a  variance 
number,  which  is  the  FDA  docket 
number  appearing  in  the  heading  of  this 
notice,  and  the  effective  date  of  the 
variance. 

In  accordance  with  S  1010.4,  the 
application  and  aU  correspondence  on 
the  application  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 


9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  358,  82  Stat.  1177-1179 
(42  U.S.C.  263f))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.86). 

Dated:  December  15, 1966. 

lohn  C  VUlforth, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc  86-28862  Filed  12-23-86;  8:45  am] 

BIUJNG  COOC  4160-01-11 


Nationai  Institutes  of  Health 
National  Cancer  Institute;  Meetings 

Pursuant  to  Pub.  Law  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
Board  of  Scientifc  Counselors  and  its 
Subcommittees  of  the  Division  of  Cancer 
Prevention  and  Control,  National 
Cancer  Institute,  National  Institutes  of 
Health. 

Hiese  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Mrs.  Winifi«d  Limisden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  lOA-06,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892-3100 
(301/496-5708)  will  provide  summaries 
of  meetings  and  rosters  of  members 
upon  request.  Other  information 
pertaining  to  the  meetings  can  be 
obtained  from  the  Executive  Secretary, 
Linda  Bremerman,  National  Cancer 
Institute,  Building  31,  Room  4A-32, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892-3100  (301/49&-9569). 

Meeting  on  January  8, 1987,  is  being 
published  less  than  15  days  before  the 
meeting  due  to  the  confiicting  schedules 
of  the  members. 

Name  of  Committee;  Center  and 
Community  Oncology  Subcommittee. 

Date  of  Meeting:  January  8, 1987,  8:30 
a.m.-4  p.m. 

Place  of  Meeting;  Building  31, 
Conference  Room  7,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892-3100. 

Agenda:  Discuss  current  and  future 
programs  of  the  Centers  and  Community 
Oncology  Program. 

Name  of  Committee:  Cancer  Control 
Science  Subcommittee. 

Date  of  Meeting:  January  9, 1987, 10 
a.m.-4  p.m. 
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Place  of  Meeting:  Baildiog  31,  Room 
5A-16,  9000  Rockville  Pike.  Bethesda. 
Maryland  20892-3100. 

Agenda:  Discuss  current  and  future 
programs  of  the  Cancer  Coctroi  Science 
Program. 

Name  of  Committee:  Prevention 
Subcommittee. 

Date  of  Meeting:  Jannary  21. 1987. 
2-5  p.m. 

Place  of  Meeting:  Building  31,  Room 
llA-10,  9000  Rockviile  Pike.  Bethesda. 
Maryland  20892-3100. 

Agenda:  Discuss  current  and/uture 
programs  of  the  Prevention  Program. 

Name  of  Committee:  Budget  and 
Evaluation  Subcommittee. 

Date  of  Meeting:  January  21. 1987. 
7:30-9:30  p.m. 

Place  of  Meeting:  Building  31A, 
Conference  Room  2,  9000  Rockville  Pike. 
Bethesda.  Maryland  20692-3100. 

Agenda:  Review  of  budgetary  and 
fiscal  items. 

Name  of  Committee:  Board  of 
Scientific  Counselors,  Division  of 
Cancer  Prevention  and  Control. 

Date  of  Meeting:  January  22-23. 1967. 
8:30  a.m. — adjournment. 

Place  of  Meeting:  Building  31.  Room 
10,  9000  Rockville  Pike.  Bethesda. 
Maryland  28692-3100. 

Agenda:  Review  progress  of  programs 
within  the  Division  and  review  of 
concepts  being  considered  for  funding. 

Dated:  December  IB.  1968. 
Betty  I.  B«vaiid8«. 

Committee  Management  Officer.  NIH. 
[FR  Doc  88-28960  Filed  12-23-86;  8:4S  am] 

BILUNO  COOC  4«40-ei-M 


National  Cancer  Insltutute;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  advisory  Board 
Subcommittee  on  Cancer  Inforamtion, 
National  Cancer  Institute.  January  5, 
1987,  at  the  Embassy  Suites  Hotel.  555 
N.W.  62nd  Street,  Fort  Lauderdale. 
Florida,  33309,  Conference  Room. 
Second  Floor. 

The  entire  meeting  will  be  open  to  the 
public  from  8  a.m.  to  3  pjn.  to  develop  a 
proposal  for  Board  sponsored  PubUc 
Participation  Hearings.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

Mrs.  Winifred  Lumaden.  the 
Committee  Management  Officer. 
National  Cancer  histrtute.  Buildup  31, 
Room  10A06,  National  institrrtes  of 
Health.  Bethesda.  Maryland  20692  {301/ 
496-5708]  will  provide  suiamaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 


Mr.  J.  Paul  Van  Nevel.  Executive 
Secretary.  Subcommittee  on  Cancer 
Information,  National  Cancer  Advisory 
Board,  National  Cancer  Institute, 
Natioaal  Institutes  of  Health.  Building 
31,  Room  10A29.  Betheda.  Maryland 
20892  [301/496-6631]  will  furnish 
substantive  program  information. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting 
because  of  the  difficulty  of  coordinating 
the  attendance  of  the  members  as  they 
had  conflicting  commitments. 

Dated:  December  18. 19a& 
Betty ).  Bcvedda*, 
Committee  Management  Officer.  NIH. 

|FR  Doc  86-28961  Piled  12-23-88;  8:45  amj 

BlUJNa  COOC  4140-01-M 


Public  HeaWi  Serrtca 

Health  Resource*  and  Services 
AdminietrsthNi;  Statement  of 
Organization,  Fonctione  artd 
Delegations  of  Auttwrtty 

Part  H.  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38409-24.  August  31. 
1982.  as  amended  most  recently  at  51  FR 
44300-61,  December  9, 1986]  is  amended 
to  change  the  name  of  the  California. 
Bemidji.  and  Nashville  Program  Offices 
to  California,  Bemidii,  and  Nashville 
Area  Offices  in  the  Indian  Health 
Service. 

Uder  Section  HB-10,  Organization 
and  Functions,  amend  the  statement  for 
the  Indian  Health  Service  [HBN]  by 
deleting  the  functional  statement  for  the 
Indian  Health  Service  Area  Offices, 
HBNFL-HBHFW.  and  substitute  the 
following:  Aberdeen  Area  Office 
(HBNFL];  Albuquerque  Area  Office 
(HBIMFM):  Billings  Area  Office  (HBNFP); 
Navajo  Area  Office  (HBNFN):  Cahfomia 
Area  Office  (HBNFQ);  Oklahoma  City 
Area  Office  (HBNFR);  Phoenix  Area 
Office  (HBNFS):  Alaska  Native  Health 
Area  Office  (HBNFT):  Nashville  Area 
Office  (HBNFU):  Bemidji  Area  Office 
(HBNFV);  Portland  Area  Office 
(HBNFW]. 

The  mission  of  IMS  is  accomplished  in 
the  field  throu^  line  elements  called 
Area  Offices.  Within  tbese  caa  be 
Subarea  Offices.  Service  Units,  Special 
Programs,  Hospitals,  Medical  Centers, 
Health  Centers,  Health  Stations,  and 
other  elements.  Each  Area  Office  is 
headed  by  a  Director  who  mporia  to  the 
Director  of  IHS.  For  the  population 
serviced  by  their  respective  health 
delivery  systems,  each  Area  C^ice  is 


responsible  for:  [1]  Participating  in  and 
establishing  goals  and  objectives,  and 
interpreting  and  determining  policies 
and  priorities  within  the  framewoi^  of 
IHS  policy  in  pursuit  of  the  IHS  missioB: 
(2]  delivering  and  assuring  the  delivery 
of  high  quality  comprehensive  health 
services;  (3]  providing  coordination  or 
assuring  the  coordination  of  IHS 
activities  and  resources  internally  and 
externally  with  those  of  other 
governmental  and  nongovernmental 
program,  and  promoting  optimum 
utilization  of  all  available  health 
resources:  (4]  participating  in  the 
development  and  demonstration  of 
alternative  means  and  techniques  of 
health  services  management  and 
delivery  to  provide  Indian  tribes  and 
other  Indian  community  groups  with 
optimal  ways  of  participating  in  the 
Indian  Health  programs;  and  (5J 
assuring  the  development  of  individual 
and  tribal  capacities  to  participate  in  the 
operation  of  IHS  commensurate  with  the 
means  and  modalities  which  Indian 
tribal  groups  deem  appropriate  to  their 
needs  and  circumstances. 

Dated:  December  16. 19e& 
Robert  E.  WndoB. 
Assistant  Secretary  for  Health. 
[FR  Doc.  86-28890  Filed  12-23-88:  8:45  am] 

BIUJNQ  COOC  41«0-1S-a 


Social  Sacwity  Administration 

Disability  Advisory  Councfl;  ysetinge 

agency:  Social  Security  Administi'ation. 
HHS. 


ACTION:  Notice  of  meetings. 


summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463],  this  notice  annoimces  tfie 
schedule  and  proposed  agenda  of 
forthcoming  meetings  of  the  Disability 
Advisory  Council  (the  Council),  The 
Council  is  scheduling  regular  meetings 
in  Washington.  DC  at  which  medical 
and  vocational  experts  will  be  invited  to 
speak.  In  addition,  the  Council  is 
scheduling  field  hearings  at  which 
public  officials,  representatives  of  civic 
and  public  interest  organizatioixs,  and 
concerned  citizens  may  speak.  This 
notice  also  describes  the  purpose, 
structure,  and  termination  date  of  the 
Council. 

dates:  See  StfTMdCNieNTART 

iNPonaiATiow. 


ADDRESSES:  See  SUPPLEMENTARY 
INFORMAHON. 

FOR  RJRTHCa  INRMMATtON  CONTACT 

Douglas  Badgar,  Execi^ve  Director. 
Disability  Advisory  CoBBcil.  PX3.  Boa 
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17064.  Baltimore.  Maryland  21203.  (301) 
594-8177. 

SUPPIXMENTARY  INFORMATION: 

A.  Regular  Council  meetings  are 
scheduled  as  follows: 

Place:  Department  of  Health  and 
Human  Services.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue, 
SW..  Washington,  DC  20201. 

Dates:  January  15. 1987, 10.00  a.m.  to 
5:00  p.m.;  January  16, 1987,  9:00  a.m.  to 
4KX)  p.m. 

Agenda:  Vocational  Rehabilitation. 

Dates:  February  19. 1987. 10:00  a.m.  to 
5«)  p.m.;  February  20, 1987,  9:00  a.m.  to 
4:00  p.m. 

Agenda:  Vocational  Rehabilitation. 

Dates:  March  19. 1987.  lOXX)  a.m.  to 
5:00  p.m.;  March  20. 1987,  9:00  a.m.  to 
4.-00  p.m. 

Agenda:  Use  of  Medical  Specialists  in 
Disability  Determinations. 

Dates:  April  23. 1987.  lOKX)  a.m.  to  5:00 
p.m.;  April  24, 1987.  9:00  a.m.  to  4:00  p.m. 

Agenda:  Work  Evaluation. 

Dates:  May  21, 1987. 10:00  a.m.  to  5:00 
p.m.;  May  22, 1987.  9KX)  a.m.  to  4:00  p.m. 

Agenda:  Work  Incentives  and 
Disincentives. 

Dates:  June  18, 1987. 10:00  a.m.  to  5:00 
p.m.;  June  19. 1987,  9«)  a.m.  to  4:00  p.m. 

Agenda:  Work  Incentives  and 
Disincentives. 

Dates:  July  16, 1987, 10:00  a.m.  to  5:00 
p.m.;  July  17. 1987,  9:00  a.m.  to  4«)  p.m. 

Agenda:  Work  Incentives  and 
Disincentives. 

Dates:  August  20, 1987, 10:00  a.m.  to 
5:00  p.m.;  August  21. 1987,  9:00  a.m.  to 
4:00  p.m. 

Agenda:  Work  Incentives  and 
Disincentives. 

Dates:  September  16. 1987. 10:00  a.m. 
to  5:00  p.m.;  September  17. 1987. 9«) 
a.m.  to  5:00  p.m.;  September  18. 1987, 
9:00  a.m.  to  4:00  p.m. 

Agenda:  Prepare  and  Review  Report. 

Dates:  October  15. 1987. 10:00  a.m.  to 
5:00  p.m.;  October  16. 1987,  9M)  a.m.  to 
4:00  p.m. 

Agenda:  Review  and  Review  Report. 
B.  Field  hearing  scheduled  as  follows: 

Place,  Date,  and  Agenda 

Place:  Federal  Building,  Room  8544, 
(8th  Floor).  300  N.  Los  Angeles  Street. 
Los  Angeles.  CA  90012. 

Date:  January  7. 1987,  9:00  a.m.  to  5«) 
p.m. 

Agenda:  Vocational  Rehabilitation. 

Additional  field  hearings  will  be 
scheduled  in  other  major  cities  across 
the  nation.  These  additional  field 
hearings  will  be  announced  by  a  notice 
in  the  Federal  Register. 

The  Council  is  established  and 
governed  by  the  provisions  of  section 
12102  of  Pub.  L  99-272. 


The  purposes  of  the  Council  are  to 
study  and  make  recommendations  on 
the  medical  and  vocational  aspects  of 
disability  under  the  Social  Security  and 
Supplemental  Security  Income  (SSI) 
programs.  The  Council  may  engage 
technical  assistance  in  order  to  carry 
out  its  purposes.  Studies  must  include: 
(1)  The  effectiveness  of  vocational 
rehabilitation  programs  for  Social 
Security  and  SSI  beneficiaries;  (2)  the 
question  of  using  specialists  to  complete 
medical  and  vocational  evaluations  at 
the  State  agency  disability 
decisionmaking  level,  including  the 
question  of  requiring  medical  specialists 
to  complete  the  medical  portion  of  each 
case  review  and  any  assessment  of 
residual  functional  capacity  in  other 
than  mental  impairment  cases;  (3) 
alternative  approaches  to  work 
evaluation,  the  feasibility  of  providing 
work  evaluation  stipends,  and  screening 
criteria  for  work  evaluation  referrals; 
and  (4)  possible  criteria  for  assessing 
the  probability  that  an  applicant  or 
recipient  of  benefits  based  on  disability 
will  benefit  from  rehabilitation  services. 

The  Council  is  to  submit  a  report, 
specified  in  Pub.  L  99-272,  consisting  of 
the  findings  and  any  recommendations 
to  the  Secretary  of  Health  and  Human 
Services  (the  Secretary).  The  Secretary, 
in  turn,  is  to  submit  the  report  to  the 
Congress  and  to  the  Board  of  Trustees  of 
the  Federal  Disability  Insurance  Trust 
Fund. 

The  statute  provides  that  the  Council 
terminate  after  the  specified  report  is 
submitted  to  the  Congress. 

The  Secretary  has  appointed  the 
members  of  the  Council  in  accordance 
with  the  provisions  of  the  statute.  The 
Council  is  chaired  by  Dr.  John  E.  Affeldt. 

The  Council  meetings  announced  in 
this  notice  and  all  field  hearings  are 
open  to  the  public  to  the  extent  that 
space  is  available.  Transcripts  of  the 
Council  meetings  and  of  the  field 
hearings  are  available  to  the  public  on 
an  at-cost-of  duplication  basis.  The 
transcripts  can  be  ordered  from  the 
Executive  Director  of  the  Council.  The 
transcripts  and  all  written  submissions 
will  become  part  of  the  record  for  these 
proceedings. 

Regular  Council  Meetings 

The  regular  Council  meetings  are  to 
conduct  the  business  of  the  Council  and 
to  hear  testimony  of  medical  and 
vocational  experts  who  are  invited  to 
speak.  However,  anyone  wishing  to 
submit  his  or  her  views  and/or 
questions  for  consideration  by  the 
Council  should  send  them  to  die 
Executive  Director  of  the  Council  at  the 
address  shown  above. 


Field  Hearings 

The  Council  will  conduct  these  field 
hearings  as  an  informal  forum.  After  an 
opening  statement  by  the  chairperson, 
the  public  comment  portion  of  the 
hearing  will  begin.  TTie  Council  will 
accept  requests  to  speak  from  public 
officials,  representatives  of  civic  and 
pubUc  interest  organizations,  and 
concerned  citizens.  As  many  speakers 
will  be  scheduled  at  each  meeting  site 
as  time  permits.  Because  the  meeting 
hours  will  be  limited.  Individuals  are 
encouraged  to  speak  about  the  issues  on 
which  they  feel  most  strongly  and  to 
submit  further  written  comments  on 
other  issues.  Persons  unable  to  speak  at 
the  meetings  may  submit  written 
comments.  In  order  to  assure  that 
everyone  wishing  to  speak  will  be  given 
the  opportimity.  the  chairperson  may 
limit  the  time  allotted  to  each  speaker. 

Any  public  official,  representative  of 
an  organization,  or  individual  desiring  to 
participate  at  a  field  hearing  should 
write  or  telephone  the  Executive 
Director  of  the  Council  for  the  specific 
meeting  information  and  provide  the 
following:  (l)  Name;  (2)  business 
address;  (3)  telephone  number  during 
normal  working  hours;  (4]  capacity  in 
which  presentation  will  be  made,  i.e., 
public  official,  organization 
presentation,  or  citizen;  and  (5)  time 
desired.  Late  requests  and  requests  to 
speak  received  on  the  day  of  the 
meeting  will  be  honored  as  time  permits. 

Dated:  December  19, 1986. 

W.  Douglas  Badger, 

Executive  Director.  Disability  Advisory 
Council. 

[FR  Doc  86-28891  Filed  12-23-86;  8:45  am) 

BILLINQ  COOC  4t»»-11-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Dodcet  No.  30948] 

Central  of  Georgia  Railroad  Company, 
et  aL,  Joint  Project  for  Relocation  of  a 
Line  of  Railroad;  Exemption 

On  November  26. 1988,  Central  of 
Georgia  Railroad  Company  (CO),  CSX 
Transportation,  Inc.  (CSX),  and 
Southern  Railway  Company  (Southern) 
filed  a  notice  of  exemption  under  49  CFR 
1180.2(d)(5)  for  a  joint  project  to  relocate 
a  line  of  railroad. 

CO  operates  over  approximately 
3.886.7  feet  of  track,  known  as  the 
"Spring  Track,"  extending  from  Survey 
Station  0+94.5  to  Survey  Station 
39+81.2  in  Atlanta,  GA.  CSX  has 
operated  over  the  "Spring  Track"  imder 
a  trackage  rights  agreement  with  CG 
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approved  in  Finance  Docket  No.  26311 
(not  printed]  served  November  9, 1970. 
The  line  is  used  by  CSX  to  move  only 
overhead  or  bridge  traffic.  No  CSX 
served  shippers  are  located  on  the  line. 
The  Stale  of  Georgia  (Georgia]  has 
exercised  an  option  to  purchase  a 
portion  of  the  "Spring  Track"  right-of- 
way  in  ttie  vicinity  of  the  Georgia  World 
Congress  Center. '  This  necessitates 
relocation  of  CSX's  operations  to 
Southern  and  CG  lines  which  parallel 
CG's  "Spring  Track."  To  facilitate  this 
relocation,  Southern  has  constructed  an 
800-foot  long  track  segment  off  its  main 
line  to  connect  with  CSX  at  )on«8 
Avenue  and  states  that  this  is  spur  track 
exempt  from  Commission  jurisdiction 
under  49  U.S.C.  10907. «  This  connection 
will  require  CSX  to  install  a  standard 
crossover  between  its  track  in  the  area 
of  {ones  Avenue  and  to  construct  about 
200  feet  of  new  track.*  To  complete  the 
relocation,  CSX  proposes  to  acquire 
overhead  trackage  rights  over  the 
following  line  segments  of  Southern  and 
CG: 

Segment  7^-S«rvey  Station  381  -(-  90  to 
Survey  Station  401 -(-S3  on  Southern's 
No.  1  main,  a  distance  of  2,023  feet 

Survey  Station  396-(-50  to  Survey 
Station  418-(-50  on  Southern's  track  No. 
153-68.  a  distance  of  2,200  feet; 

Survey  Station  403 -♦-37  to  Survey 
Station  408 -t- 46  on  Southern's  track  No. 
153-72.  a  distance  of  500  feet  and 

Survey  Station  401  -(-53  to  Survey 
Station  4t9-(-40  on  Southeni't  track  No. 
153-73,  a  distance  of  1787  feet 

Segment  Il—Survey  Station  373 -(-69  to 
Survey  Station  381  -(-30  on  Southern's 
new  connecting  track,  a  distance  of  701 
feet 

Segment  /??— Survey  Station 
15513-(-15  to  Survey  Station  15518-(-98 
on  CG's  Spring  Track,  a  cbstMice  of  500 
feet. 

Segment  IV — Survey  Station 
15518-(-95  to  Survey  Station  15530-(-6e 
on  CG's  Spring  Track,  a  distance  of 
1,173  feet  and 

Survey  Station  15530-(-68  to  Survey 
Station  15535-1-65  on  CG's  Circle  Track, 
a  distance  of  497  feet 


■  This  win  retull  in  CC't  atundo—wnt  of  this 
portion  of  the  line.  Although  ttiia  ainndaanant 
could  possibly  be  exempted  here  as  an  incident  of 
the  relocation  proposal  [see  Finance  Dociiet  No. 
30630.  Louisiana  &  Ark.  Ry  Co— Track.  Righta 
Exempt — lllinou  CG.  R.R.  Co.  and  New  Orleans 
Term.  Ca  (not  printed).  Mrved  April  17. 1985|.  CG 
intends  to  seek  separate  abandonment  authority. 

*  This  notice  should  in  no  way  be  interpreted  aa 
determinative  of  the  issue  of  wliethm  this  track  is 
an  exempt  spur  track. 

*  Construction  of  and  operation  over  connecting 
(racks  to  not  fall  under  an  existmg  class  exemption. 
That  part  of  the  transaction  requires  approval  under 
49  use  lOStn  or  exemption  under  M  U  B.C.  10S05. 
A  separate  decision  will  iollow  cooceming  tka 
construction  phase  of  the  IransaclioD. 


Under  these  trackage  rights.  CSX  will 
continiie  to  transport  only  overhead  or 
bridge  traffic  and  will  serve  no  shippers 
located  on  Southern  or  CG's  lines. 

The  joint  project  involves  the 
relocation  of  a  line  of  railroad  that  does 
not  disrupt  service  to  shippers. 
Accordingly,  it  falls  within  the  class  of 
transactions  identiHed  at  49  CFR 
1180.2(d)(5).  The  Commission 
categoricaUy  exempted  these 
transactions  under  49  U.S.C.  10505  in 
Raiiroad  Consotidation  Procedures,  366 
I.C.C.  75  (1982).  The  Commission 
deternmied  that  line  relocations 
embrace  trackage  rights  transactions 
such  as  the  one  proposed  here.  See  D.  T. 
&  I.R.— Trackage  flights,  363  I.C.C.  878 
(1981). 

Use  of  this  exemption  will  be 
conditioned  on  appropriate  labor 
protection.  Any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  txinditions  in  Norfolk 
and  Western  Ry.  Co. — Trackage 
Rights— BN.  354  I.C.C.  805  (1978).  as 
modified  by  Mendocino  Coast  Ry., 
Inc.— Lease  and  Operate.  360  I.C.C.  653 
(1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  Tlie  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 

Decided:  December  IS.  1988. 

By  the  CoiBiniaBioa,  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
NoraU  R.  McGaa, 
Secretary. 

[FR  Doc.  86-28734  Piled  12-23-«8;  R-45  am) 
BiLUNO  oooc  ms-at-M 


[Flnanoa  Oodrat  No.  30t381 

Delaware  Otsago  Coiporatton,  at  al; 
exempttofi  from  Prior  Approval 
Requiremanta 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  grants  an  exemption  under 
49  U.S.C.  10505  from  the  prior  af^roval 
requirements  of  49  U.S.C.  11343:  (1)  For 
Staten  Island  Railway  Corporation 
(SIRY)  to  purchase  substantially  all  of 
the  common  stock  of  Rahway  Valley 
Railroad  Company  (RVRR)  and  Rahway 
Valley  Railroad  Company  (RVC)  and 
thereby  acquire  control  of  RVRR  and 
RVC;  and  (2)  for  The  New  York. 
Susquehanna  and  Western  Railway 
Corporation,  and  the  Delaware  Otsego 
CorporatioB  to  obtain  indirect  oootrol  of 
RVRR  and  RVC  through  the  purchase. 


DATES:  This  decision  will  be  effective  on 
December  26, 1987.  Petitions  to  reopen 
must  be  filed  by  January  13. 1987. 

ADDRESSES:  Send  pleaxiiogs  referring  to 
Finance  Docket  No.  30936  to:. 

(1)  Office  fo  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 


(2)  Petitioner's  representative:  Wilfiam 
P.  Quinn,  1800  Penn  Mutual  Tower, 
510  Walnut  Street.  Philadelphia,  PA 
19106 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar  (202)  275-7245. 

SUPFLEM^TTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  or  call  289-4357 
(D.C.  Metropolitan  area)  or  call  toll  free 
(800)  424-5403. 
Decided:  December  15. 1988. 

By  the  Commission.  Chairman 
Gradison.  Vice  Chairman  Simmons. 
Commissioners  Sterrett  Andre,  and 
Lamboley.  Commissioner  Lamboley 
concurred  in  the  result 
Nofeta  R.  McGm, 
Secretary 
(FR  Doc.  86-28813  Filed  12-23-86:  8:45  amj 

BiUJNQ  COOC  703S-01-4I 


[Finance  Docket  No.  309461 

Robet  D.  Krebs;  Exemption  From  49 
U.S.C.  11322 

AGENCY:  Interstate  Commerce 
Commission. 

ACTMN:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  Robert  D.  Krebs 
from  the  prior  approval  requirements  of 
49  U.S.G  11322  to  permit  him  to  hold 
both  a  position  on  the  Board  of  Directors 
of  Phelps  Dodge  Corporation  and  his 
current  position  as  President  and  Chief 
Operating  Officer  and  a  director  of 
Santa  Fe  Southern  Pacific  Corporation. 

DATES:  TIbs  exenii^on  is  effective  an 
January  23. 1987.  Petitions  to  stay  must 
be  Eitd  by  January  5. 1987.  and  petitions 
for  recBBsideration  must  be  filed  by 
Jannary  13. 1987. 

ADDRESSES:  Send  pleadings  referring  to 

Finance  Doocet  No.  30946  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Braach.  InterstAte  Commerce 
Commission.  Waifaii^ton.  DC  20423 
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(2)  Milton  E.  Nelson.  Jr..  Robert  R. 
Cowell.  224  South  Michigan  Avenue. 
Chicago,  IL  60604 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  or  call  289-4357 
(DC  Metropolian  area)  or  toll  free  (800) 
424-5403. 

Decided:  December  16, 1986. 

By  the  Coaunissioa  Chairman  Gradison. 
Vice  Chairman  Simmons,  CommiBsioners 
Sterrett,  Andre,  and  Lamboley. 
Noreta  R.  McGea, 
Secretary. 
[FR  Doc.  86-28875  Filed  12-23-aS:  6:45  am] 

aiUMQ  OOBE  TOM-W-M 


[Docket  No.  AB-12  (Siib4«o.  110X)] 

Southern  Pacific  Transportation  Co.; 
Exemption;  Abandonment  In  Fort  Bend 
County,  TX 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 

Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C.  10903 
et  seq.,  the  abandonment  by  Southern 
Pacific  Transportation  Company  of 
approximately  15.77  miles  of  track  in 
Fort  Bend  County,  TX,  subject  to 
standard  labor  protection  conditions. 

DATES:  TTiis  exemption  will  be  effective 
on  December  27, 1988.  Petitions  to 
reopen  must  be  filed  by  January  13. 1987. 

ADDRESSES:  Send  pleadings  referred  to 
Docket  No.  AB-12  (Sub-No.  IIOX)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  representative:  Gary  A. 
Laasko,  One  Market  Plaza,  San 
Francisco.  CA  94105 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  pnrchase 
a  copy  of  the  full  decision  write  to:  T.S. 
InfoSystems.  Inc^  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (600) 
424-5403. 
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By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons.  Commissionera 
Sterrett  Andre,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  86-28876  Filed  lZ-2»-e6;  8:45  am) 

BILLING  CODE  TOSS-OI-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  Act  of  1984; 
Cooperative  Researcti  and 
Development  Agreemenl:  Balicecli 
and  Wilcox 

Notice  is  hereby  given  that  ptirsuant 
to  Section  e(a)  of  the  National 
Cooperative  Research  Act  of  1984.  Pub. 
L.  98-482  ("the  Act").  The  Babcock  & 
Wilcox  Company  and  Seitz-Filter- 
Werice,  Theo  &  Geo  Seitz  GMBH  und 
Co.  have  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Conmiission  disclosing  (1)  the  identities 
of  the  parties  to  a  cooperative  research 
and  development  agreement  that 
became  effective  August  22, 1988  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act  the  identities  of 
the  parties  to  the  venture  and  its  general 
activities  are  given  below. 

The  parties  to  the  cooperative 
research  and  development  agreement 
are: 

The  Babcock  &  Wilcox  Company,  3315 
Old  Forest  Road.  L}mchburg  Road, 
Lynchburg,  VA  24506-0935 

Seitz-Filter-Werke.  Theo  &  Geo  Seitz 
GMBH  imd  Co..  Planiger  Strasse  137, 
Postfach  2383,  D-6550  Bad  Keuznach. 
Federal  Republic  of  Germany 

Under  the  agreement  the  parties  will 
engage  in  cooperative  research  and 
development  activities  relating  to  the 
design  and  development  of  filtration 
processes,  methods  and  devices  for  use 
in  applications  such  as  power  plants 
and  the  licensing  of  tecfaiology 
developed  by  such  cooperative  researdi. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  S6-28S42  Filed  12-23-86;  8:45  am] 

BILUNa  OOeC  441»«1<« 


Drug  Enforcement  Administration 
[Docket  No.  86-03] 

Irving  M.  Greenfarb,  D.O.;  Revocafion 
of  Registration 

On  December  5. 1985,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Irving  M.  Greenfarh. 
D.O.  (Respondent),  180  Littleton  Road, 
Morris  Plains,  New  Jersey  079S0 
proposing  to  revoke  his  DEA  Certificate 
of  Registration  AG4091714  and  deny  any 
pending  applications  for  renewal  of  that 
registration.  The  statutory  predicate  for 
the  Order  to  Show  Cause  was  that 
Respondent's  continued  registration 
with  the  I>ug  Enforcement 
Administration  would  be  inconsistent 
with  the  pubUc  interest  as  defined  in  21 
U.S.C  823(f).  The  basis  for  this 
allegation  was  Respondent's  prescribing 
of  excessive  quantities  of  the  controlled 
substance  methaqnalone  outside  the 
scope  of  his  professional  practice  and 
for  no  legitimate  medical  purpose,  and 
the  fact  that  on  August  7, 1985.  after  a 
jury  thai  in  the  United  States  District 
Court  for  the  Southern  District  of  New 
York  Respondent  was  foimd  guilty  of 
conspiracy  to  illegally  distribute 
controlled  substances,  and  illegal 
distribution  of  controlled  substances. 

In  a  letter  dated  December  31, 1985, 
Respondent  through  counsel  requested 
a  hearing  on  the  issues  raised  in  the 
Order  to  Show  Cause.  The  matter  was 
placed  on  the  docket  of  Administrative 
Law  Judge  Francis  L  Young.  The  hearing 
in  this  matter  was  originally  set  for  Jime 
17-20. 1986  in  New  York  City.  Due  to 
Respondent's  ill  health,  the  hearing  was 
cancelled  and  rescheduled  for 
November  25, 1986  in  Washington,  DC 
Respondent's  counsel  requested  a  stay 
of  the  administrative  pr(x:eeding  due  to 
the  pending  appeal  of  Respondent's 
criminal  conviction  in  the  United  States 
Court  of  Appeals  for  the  Second  Circuit 
The  request  for  a  stay  was  denied  by  the 
Administrative  Law  Judge.  In  a  letter 
dated  November  24. 1986,  Respondent's 
counsel  advised  the  Administrative  Law 
Judge  that  Respondent's  criminal 
conviction  had  been  affirmed  by  the 
United  States  Court  of  Appeals  for  the 
Second  Cinniit  and  that  Respondent  did 
not  intend  to  participate  in  the  hearing. 
The  Administrative  Law  Judge  foimd 
that  the  Respondent  had  waived  his 
right  to  a  hearing  and  terminated  the 
proceedings  on  November  25, 1968. 

The  Administrator  finds  that 
Respondent  has  waived  his  right  to  a 
hearing  in  this  matter  and  now  enters 
his  final  order  is  this  matter  without  a 


46728 Federal  Regjster  /  Vol.  51.  No.  247  /  Wednesday.  December  24.  1986  /  Notices 


hearing  and  based  upon  the 
investigatetive  file  and  the  record  as  it 
appears.  21  CFR  1301.57. 

The  Administrator  Hnds  that 
Respondent  worked  at  )orum 
Associates,  Inc.,  first  in  Staten  Island 
and  then  at  a  clinic  located  at  201  E. 
34th  Street  in  New  York  City  from 
March  1, 1981  until  February,  1982.  From 
February.  1982  through  June  15, 1982, 
Respondent  worked  at  a  related  clinic  at 
290  5th  Avenue  in  New  York  City. 
Respondent  worked  one  or  two  days  a 
week  at  the  clinics  for  a  total  of  74  days 
firom  March,  1981  through  ]une,  1982. 
The  clinics  at  which  Respondent  worked 
represented  that  they  treated 
individuals  with  insomnia. 

On  May  12, 1982.  a  DEA  Special 
Agent,  acting  in  an  undercover  capacity, 
went  to  the  clinic  where  Respondent 
worked  at  290  5th  Avenue  in  New  York 
City.  Upon  entering  the  clinic  the  Agent 
was  asked  to  complete  a  questionnaire. 
After  completing  the  questionnaire,  the 
Agent  received  a  physical  examination 
by  a  physician's  assistant.  He  then  went 
into  Respondent's  office  with  the 
physician's  assistant  and  told  the 
Respondent  he  was  unemployed  and 
had  trouble  sleeping.  Respondent  told 
the  Agent  not  to  drink  fluids  with 
caffeine  and  listen  to  the  radio  before 
sleeping.  He  also  wrote  the  Agent  a 
prescription  for  50  Quaalude  tablets. 
The  Agent  left  Respondent's  office  after 
6  minutes  and  paid  the  receptionist  $200. 
The  Agent  was  told  not  to  return  for  30 
days.  On  May  19, 1982,  the  Special 
Agent,  acting  in  an  undercover  capacity, 
returned  to  the  clinic  at  290  5th  Avenue 
and  provided  another  name  to  the 
receptionist  He  received  a  physical 
examination  by  the  physician's 
assistant,  and  went  into  Respondent's 
office  with  the  physician's  assistant.  The 
Agent  told  Respondent  that  he  was 
unemployed  and  had  trouble  sleeping. 
The  Respondent  again  told  the  Agent 
not  to  drink  fluids  with  caffeine  before 
sleeping.  As  he  was  talking  to  the  Agent, 
Respondent  began  to  write  a 
prescription  for  52  tablets  of  Quaalude. 
The  Agent  paid  the  receptionist  upon 
leaving  the  office  the  fee  of  $200. 

On  May  24, 1982,  a  search  warrant 
was  executed  at  the  clinic  at  290  5th 
Avenue.  New  York  City.  Respondent 
was  present.  Patient  files  and  various 
other  records  were  seized.  An  analysis 
of  Respondent's  patient  Rles,  and  the 
prescriptions  that  he  wrote  for  Quaalude 
during  the  period  March,  1981  through 
]une,  1982  showed  that  he  wrote 
approximately  3,489  prescriptions  for 
Quaalude  totalling  190.160  tablets  during 
the  74  days  that  he  worked  at  the 
clinics.  The  Respondent  wrote  as  many 


as  140  prescriptions  for  Quaalude  in  one 
day.  Respondent  prescribed  Quaalude 
for  over  96%  of  the  individuals  who  he 
saw  at  the  clinic. 

On  December  13. 1984,  Respondent 
was  indicted  along  with  three  other 
physicians  and  four  individuals  in  the 
United  States  District  Court  for  the 
Southern  District  of  New  York  for 
conspiracy  to  illegally  distribute 
Quaalude,  and  two  counts  of  illegal 
distribution  of  Quaalude.  On  August  7, 
1985,  following  a  five  week  jury  trial. 
Respondent  was  found  guilty  on  all 
three  counts.  On  July  22, 1986,  during  the 
pendency  of  these  proceedings. 
Respondent  was  sentenced  in  the  United 
States  District  Court  for  the  Southern 
District  of  New  York.  Respondent  was 
sentenced  to  2Vi  years  of  imprisonment, 
2  years  special  parole,  and  a  $15,000 
fine. 

Several  physicians  testified  at  the  trial 
and  also  provided  letters  to  the 
Government  which  stated  that  upon 
review  of  selected  patient  files  and  the 
procedures  at  the  clinics  where 
Respondent  worked  that  it  was  their 
professional  opinion  that  the  clinic  was 
merely  acting  as  a  front  for  the 
distribution  of  Quaalude  outside  of 
medical  practice.  They  further  stated 
that  the  clinic  was  a  sham  operation,  not 
intended  to  seriously  treat  patients. 

The  Administrator  concludes  that  the 
continued  registration  of  Respondent  to 
prescribe,  administer,  dispense  or 
otherwise  handle  controlled  substances 
would  be  inconsistent  with  the  public 
interest.  This  is  exhibited  by 
Respondent's  controlled  substance- 
related  felony  convictions  in  United 
States  District  Court  for  the  Southern 
District  of  New  York.  These  convictions 
alone  provide  the  requisite  statutory 
grounds  for  revocation  of  Respondent's 
DEA  Certificate  of  Registration  pursuant 
to  21  U.S.C.  824(a)(2). 

Respondent's  activities  caused  the 
diversion  of  thousands  of  Quaalude 
tablets,  a  much  abused  controlled 
substance  which  is  now  in  Schedule  I  of 
the  Controlled  Substances  Act 
Respondent  was  clearly  acting  outside 
the  scope  of  professional  practice  by 
participating  in  an  operation  devoted 
solely  to  the  illegal  distribution  of 
Quaalude.  Respondent  has  failed  in  his 
duty  as  a  physician  and  a  DEA 
registrant. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  AG4091714 
previously  issued  to  Irving  Greenfarb, 
D.O.,  be  and  hereby  is  revoked  effective 


January  23, 1987.  Any  outstanding 
applications  for  renewal  of  this 
registration  are  hereby  denied. 

Dated:  December  18, 1986. 
lohnCLawn, 
Administrator. 
(FR  [)oc.  86-28912  Filed  12-23-86:  8:45  am] 

■tUMQCOOC  4410-W-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Review  Panel  for 
Engineering  Research  Centers; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Review  Panel  for 
Engineering  Research  Centers. 

Date  and  time:  January  22,  23.  and  24. 1987, 
8:30  to  5KX)  each  day. 

Place:  Green  Park  Room,  Park  Hyatt  Hotel. 
24th  at  M  Street  NW..  Washington.  DC. 

Type  of  meeting:  Closed. 

Contract  person:  Lewis  G.  Mayfield, 
Division  Director,  Cross-Disciplinary 
Research,  Directorate  for  Engineering, 
National  Science  Foundation.  1800  G  Street 
NW.,  Washington,  DC  20550,  202-357-9707. 

Purpose  of  meeting:  To  provide  advice 
and  recommendations  concerning 
Engineering  Research  Center  proposals. 

Agenda:  To  review  and  evaluate 
Engineering  Research  Center  proposals 
requesting  NSF  support  to  establish  a 
center  to  develop  fundamental 
knowledge  in  engineering  fields  that  will 
enhance  the  international 
competitiveness  of  U.S.  industry  and 
prepare  engineers  to  contribute  through 
better  engineering  practice. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  the  Government 
in  the  Sunshine  Act 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
December  18, 1986. 

[FR  Doc.  88-28840  Filed  12-23-86;  8:45  am] 
•ttJJNO  COOC  7$6S.«1-M 


Advisory  Panel  for  Systematic  Biology; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Systematic 
Biology. 

Date  and  time:  Janaury  12  ft  13, 1987 — 8:30 
a.m.  to  5  pjn.  each  day. 
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nace:  Room  1243.  National  Science 
Foundation,  1800  G  Street  NW..  Washington. 
DC  20550. 

Type  of  meeting:  Closed. 

Contract  person:  Dr.  James  E.  Rodman. 
Acting  Program  Director,  Systematic  Biology, 
(202)  357-0588.  Room  215.  National  Science 
Foundation.  Washington.  DC  20550. 

Summary  minutes;  May  be  obtained  from 
•be  Contact  Person  at  the  above  address. 

Purpose  of  meeting:  To  provide  advice 
and  recommendations  concerning 
support  for  research  in  systematic 
biology. 

Agenda:  Review  and  evaluation  of 
research  prarposals  and  projects  as  part 
of  the  selection  process  of  awards. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (8)  of  5  USXL 
552b(c),  GovetmneDt  in  the  Simshine 
Act. 

M.  Rebecca  Winklw, 

Comm  It  tee  S4anagement  C^aer. 

December  18. 1986. 

[FR  Doc.  86-28843  Filed  12-2>-86:  8:45  am] 

BIUJNO  CODE  rSSS-OI-M 


COMMITTEE  ON  EQUAL 
OPPORTUNmES  IN  SCIENCE  AND 
ENGINEERING;  MEETING 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Committee  on  Equal  Qpportunitiea 
in  Science  and  Engineering. 

Dates:  Wednesday.  Thursday,  and  Friday. 
January  21,  22,  and  23, 1987. 

Time:  Wednesday:  1:00  p.m.-Si)0  pjn.; 
Thursday:  9«)  a.m.-5.-00  p.m.;  Friday:  9:00 
a.m.-12:00  p.m. 

Place:  Room  540. 

Type  of  meeting:  Open. 

Ccmtact  person:  Dr.  Elvira  Doman, 
Executive  Secrrtary,  National  Science 
Foundation.  Room  321G0  1800  G  Street  NW., 
Washington,  DC  20550  Telephone:  202/357- 
7975. 

Purpose  of  committee:  Responsible  for 
all  Coanmittee  matters  relating  to  the 
participation  in  and  opportunities  for 
education,  training,  and  research  for 
minorities,  women  and  disabled  persons 
in  science  and  engineering,  and  the 
impact  of  science  and  engineering  on 
them. 

Minutes:  May  be  obtanied  from  the 
contact  person  listed  above. 

Agenda:  The  Committee  will  consider 
meckanism  to  increase  participatioD  of 
minorities,  women  and  disabled  persons 
in  Fooodation  prograou,  research 
projects,  and  all  NSF  advisory 


committees.  It  %vill  also  advise  the 
Director  on  how  to  modify  Nff  policies 
and  procedures  relating  to  minority, 
women,  and  disabled  persons  as  well  bm 
internal  distribution  of  funds  to 
implement  this  progran. 

December  18, 1986. 
M.  Rebecca  t^iaklar. 

Committee  Management  Officer. 

[FR  Doc.  88-28841  Filed  12-23-86;  8:45  am] 

BIUJNO  COOe  7S5C-01-M 


Meleiisls  Reseerch  Advisory 
Committee;  Meeting 

The  National  Science  Foundation 
aimounces  the  foUowHig  meeting: 

Name:  Materials  Research  Advisory 
Committee. 

Date  and  Time:  Thursday  &  Friday,  Jamtaiy 
8  &  9. 1987,  8:30  a.m.  to  5iOO  p.m. 

Place:  Room  540,  National  Science 
Foundation,  180C  'G"  Street  NW., 
Washington.  DC  20550. 

Type  of  Meeting:  Part  Open-OPEN:  January 
8,  8:30  a.m.  to  noon:  CLOSED:  January  8, 
Noon  to  5  p.m.;  January  9.  8:30  a.m.  to  5  p.m. 

Contact  person:  Dr.  Lewis  H.  Nosanow, 
Director,  Division  of  Materials  Research. 
Room  408,  National  Science  Foundation. 
WashingtoD,  DC  20550.  Telephone:  (202)  357- 
9794. 

Minutes:  May  be  obtained  from  the  (Contact 
Person.  Dr.  Lewis  H.  Nosanow,  at  the  above 
staled  address. 

Purpose  of  meeting:  To  carry  out 
oversight  review  of  the  Materials 
Research  Laboratories  F¥ogram, 
Materials  Research  Groups  Program. 
Instnmientation  for  Materials  Research 
Program,  National  Facilities  Program 
and  the  Special  Programs  in  Materials 
Research  Section. 

Agenda  Open:  Thursday,  fanaary  8, 
1987—6:30  a.m.  to  Noon: 
8:30  a jn. — Coffee  and  donuts 
9:00  a  j&. — Introduction  and  explanation 

of  woric  plan  for  meeting. 
9:30  ajn. — Staff  Briefing  on  Programs 

•  Overview.  Special  Programs  in 
Materials  Research  Section 

•  Materials  Research  Laboratories 
Proyam 

•  Materials  Research  Groi^is  Program 

•  Instrumentation  for  Materials 
Research  Program 

•  National  Facilities  Program 
12:00  noon — Working  Lunch; 

Organization  of  Subcooimittee  work 
Closed:  January  8.  1987.  noon  to  5 
p.m.; /anuary  9,  1987,  8:30  ajn.  to  5.O0 
p.m. 

Oversight  review  of  the  above 
programs.  Review  and  coaipariaon  of 
declined  prtjposals  (and  supporting 
documentation)  with  successful  awards, 
iixiading  how  aierit  review  is  appbed  to 
actic 


Reason  for  closing:  The  meeting  will 
consist  of  a  review  of  grant  and 
declination  jackets  that  contain  the 
names  of  applicant  institutions  and 
principal  investigators  and  privileged 
information  contained  in  declined 
proposals.  The  meeting  will  also  indud« 
a  review  of  the  merit  review 
documentation  pertaining  to  the 
applicants.  These  matters  are  witkin 
exemptionB  4  uid  6  of  die  Govmuneat 
in  the  Sunshine  Act 

M.  Rebecca  Winkler. 

Committee  ManagemeiU  Officer, 

December  la  1986. 
[FR  Doc.  86-28642  Filed  12-29-66: 6:45  aa^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  S0-2SS] 

Consumers  Power  Co;  Consideration 
of  Issuance  of  Afflondment  to  Fadi^ 
Operating  Ucense  and  Proposed  No 
Significant  Hazards  Consideration 
DeterminiMon  and  OpporUinity  lor 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
2IX  issued  to  Cpnaumers  Power 
Company  (the  licensee),  for  operation  of 
the  Palisades  Plant  located  in  Coveit 
Township  in  Van  Buren  County, 
Michigtm. 

llie  amendment  request  proposes  the 
addition  of  operability  requirements  for 
the  two  diesel  fire  pumps  to  augment  the 
service  water  under  certain  service 
water  pomp  foiiare  conditions.  It  also 
proposes  a  maximum  service  water  inlet 
tempera  tare  as  a  limiting  condition  for 
operation  with  respect  to  post  design 
basis  accident  cooling  for  various  rooms 
and  necessary  components.  The 
attendant  surveillance  requirement  for 
monitoring  service  water  iidet 
temperature  is  also  proposed  to  be 
added.  This  amendment  request  also 
includes  by  reference  a  previous  request 
dated  November  24, 1980  regarding  a 
mininram  water  level  to  be  maintained 
in  the  containment  spray  piping  and 
maximum  containment  pressure  during 
reactor  operation.  However,  insufficient 
information  was  provided  to  support 
these  latter  changes  and  the  hoensee 
provided  no  evaluation  with  regard  to  a 
no  significant  hazards  finding  for  these 
proposals.  Tbetebnt.  the  proposed 
changes  associated  with  the  November 
24. 1980  submittal  are  not  being 
ccmskiered  by  tiae  ^aff  at  this  time  as 
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part  of  this  action  but  will  be  processed 
as  part  of  a  future  proposed  action  when 
the  licensee  provides  the  required 
evaluations. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Hndings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  or 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

That  part  of  the  application  being 
considered  at  this  time,  i.e.,  the 
operability  requirements  for  fire  pumps, 
the  limit  on  maximum  service  water 
inlet  temperature,  and  the  addition  of 
surveillance  requirements  for 
temperature,  were  evaluated  by  the 
licensee  with  regard  to  a  finding  of  no 
significant  hazards  consideration  as 
follows: 

This  change  to  the  Technical  Specifications 
imposes  additional  requirements  for 
containment  cooling  by  limiting  service  water 
inlet  temperatures  and  requiring  operable 
diesel  fire  pumps. 

This  change  does  not  result  in  an  increase 
in  the  probability  or  consequences  of  an 
accident  or  malfunction.  The  additional 
restrictions  provided  for  service  water 
temperature  and  diesel  fire  pumps  will  ensure 
that  the  probability  or  consequences  will 
remain  as  previously  analyzed. 

These  changes  do  not  create  the  possibility 
of  an  accident  or  malfunction  of  a  different 
type.  The  additional  restrictions  have  been 
provided  to  ensure  that  the  Service  Water 
System  heat  removal  will  attain  the  minimum 
values  needed  for  previously  evaluated 
accidents. 

The  margin  of  safety  provided  by  the 
Technical  Specifications  will  not  l>e  reduced 
by  these  changes.  The  additional  restrictions 
for  service  water  inlet  temperature  and  diesel 
fire  pumps  results  in  an  enhancement  to 
safety. 

The  staff  concurs  in  these  findings, 
noting  that  the  use  of  the  fire  water 
pumps  to  backup  service  water  has 
always  been  a  design  feature  of  the 
plant  and  was  previously  approved  in 
the  Systematic  Evaluation  Pitigram  for 
Palisades  in  1983  for  the  case  of 
inoperability  of  two  service  water 
pumps.  The  proposed  service  water  inlet 
temperature  limit,  while  maintaining  the 


margin  of  safety  on  the  limiting  cooler, 
provides  additional  margin  of  safety 
with  the  increased  cooling  capability  on 
other  heat  loads. 

In  addition,  the  Commission  has 
provided  guidance  of  examples  that  are 
considered  not  likely  to  involve 
significant  hazards  considerations  (51 
FR  7751,  March  6, 1986).  This 
amendment  request  matches  example 
(ii)  in  that  it  involves  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications. 
Therefore,  the  staff  proposes  a 
preliminary  determination  that  no 
significant  hazards  are  involved  in  this 
amendment  request. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  fmal  determination 
imless  it  receives  a  request  for  a 
hearing.  Written  comments  may  be 
submitted  by  mail  to  the  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road, 
Bethesda,  Maryland  from  8:15  am  to  5:00 
pm.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  January  23, 1987,  the  licensee  may 
nie  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shoiild  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conmiission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Conmiission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
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held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Conrunission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  pubhsh  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Ashok  C.  Thadani: 
petitioner's  name  and  telephone 
number:  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  Judd  L  Bacon.  Esq., 
Consumers  Power  Company,  212  West 
Michigan  Avenue,  Jackson,  Michigan 
49201,  attorney  for  the  hcensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 


the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(1)  (i) 
through  (v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  2, 1986. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW.,  Washington. 
DC,  and  at  the  Van  Zoeren  Library, 
Hope  College,  Holland.  Michigan. 

Dated  at  Bethesda.  Maryland,  this  16th  day 
of  December  1968. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani. 

Director,  PWR  Project  Directorate  #ft 
Division  of  PWR  Licensing-B. 
(FR  Doc.  86-28923  Filed  12-2^-86;  8:45  am] 
BIUJNO  CODE  7SMM)1-M 


[Docket  Nos.  50-329/330] 

Consumers  Power  Co.,  Midland  Plant, 
Units  1  and  2;  Order  Revoking 
Construction  Permits 

I 

Construction  Permit  Nos.  CPPR-81 
and  CPPR-82  authorized  construction  of 
the  Midland  Plant,  Units  1  and  2,  located 
just  south  of  the  City  of  Midland  in 
Midland  County,  Michigan.  The 
Construction  Permits  are  held  by 
Consumers  Power  Company  (CPC).  Both 
Construction  Permits  were  issued  on 
December  15, 1972.  The  latest 
construction  completion  dates  in  the 
Permits,  as  amended,  were  December  1, 
1984  and  July  1, 1984.  respectively.  CPC 
filed  timely  requests  on  May  24, 1984 
and  September  11, 1984,  to  extend  the 
latest  completion  dates  to  December  1. 
1989  and  July  1, 1989,  respectively. 

n 

On  July  1, 1986,  CPC  informed  the 
Commission  that  it  planned  to  convert 
Unit  1  at  Midland  to  a  gas-fired  unit  and 
to  abandon  Unit  2  in-place.  It  also  stated 
that  it  is  withdrawing  its  request  to 
extend  the  Construction  Permits'  latest 
completion  dates.  By  motion  dated  July 
11. 1986,  CPC  requested  the  Atomic 
Safety  and  Licensing  Board  (ASLfi)  to 
authorize  withdrawal  of  its  applications 
for  licenses  to  operate  Units  1  and  2  at 
Midland.  The  ASLB,  in  a  Memorandum 
and  Order  dated  September  26, 1986. 
ordered  that  the  action  on  CPC's  motion 
seeking  authorization  to  withdraw  the 
operating  license  applications  be 
deferred  pending  preparation  by  the 
staff  and  consideration  by  the  ASLB  of 
an  environmental  assessment.  The  staff 
conducted  an  inspection  of  the  Midland 
site  on  October  15  and  16. 1986,  to 


determine,  among  other  things,  whether 
CPC's  site  stabilization  plan,  outlined  in 
the  October  2, 1986,  CPC  letter,  had  been 
completed  satisfactorily  and  to 
determine  whether  the  site  stabilization 
plan  considered  all  critical  site  areas. 
The  NRC  staff  verified  that  CPC  had 
satisfactorily  restored  the  site  to  an 
environmentally  stable  condition  and 
that  Units  1  and  2  are  not  capable  of 
being  operated  as  utilization  facilities. 
An  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  was 
published  in  the  Federal  Register  on 
November  20, 1986  (51  FR  42024). 

On  December  17. 1986,  the  ASLB 
issued  a  Memorandum  and  Order 
granting  the  July  11, 1986.  CPC  motion. 
Pursuant  to  10  CFR  51.32  the 
Commission  has  determined  that  the 
revocation  of  these  Construction  Permits 
will  have  no  significant  impact  on  the 
enviroimient. 

m 

A  notice  of  withdrawal  of  the  Midland 
Plant,  Units  1  and  2,  operating  license 
applications  is  also  being  published  in 
the  Federal  Register. 

For  the  reasons  set  forth  above,  it  is 
hereby  ordered  that  Construction  Permit 
Nos.  CPPR-81  and  CPra-82  are  revoked. 

This  Order  is  effective  upon  its  date  of 
issuance. 

Dated  at  Bethesda.  Maryland,  this  lath  day 
of  December  1986. 

For  the  Nuclear  Regulatory  Commission. 
Frank ).  Mitagjia, 

Director.  Division  of  PWR  Licensing-B.  Office 

of  Nuclear  Reactor  Regulation. 

[FR  Doc.  86-28918  Filed  12-23-86;  &45  am] 

BILUNa  COOC  TSSO-OI-M 


[Docket  Nos.  50-329,  5&-330] 

Consumers  Power  Co.,  Midland  Plant, 
Units  1  and  2;  Wltt>drawal  of 
Application  for  Operating  License  and 
Termination  of  Proceeding 

On  July  11, 1986,  Consumers  Power 
Company  (CPC)  filed  a  motion  which 
requested  authorization  for  withdrawal 
of  its  application  for  licenses  to  operate 
Units  1  and  2  at  Midland  and  for 
dismissal  of  the  operating  license 
proceeding  before  the  NRC  Atomic 
Safety  and  Licensing  Board  (ASLB).  On 
December  17, 1986,  the  ASLB  issued  a 
Memorandum  and  Order  granting  the 
motion  and  authorizing  the  staff  to 
permit  withdrawal  of  the  operating 
license  application  subject  to  such 
conditions  as  the  NRC  staff  finds  to  be 
warranted.  The  ASLB  premised  its 
authorization  on  certain  commitments 
made  by  CPC. 
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The  NRC  staff  finds  that  no  conditions 
are  warranted.  However,  it  notes  CPCs 
commitinent  to  take  the  appropriate 
steps  to  assure  that  the  structures, 
facilities  and  surrounding  areas  will  be 
stable  and  suitable  for  their  intended 
use  in  the  contemplated  plant  in  the 
event  the  site  is  used  for  a  gas-Bred 
cogeneration  facility,  the  NRC  staff  also 
notes  CPC's  commitment  to  modify  the 
Emergency  Cooling  Water  Reservoir 
(ECWR]  by  backfiUing  and  then 
trenching  to  the  #003  outfall  structure 
on  the  east  side  of  the  cooling  pond,  so 
that  the  entire  ECWR  can  be  gravity- 
drained  in  the  event  the  site  is 
completely  abandoned.  CPC  has  also 
committed  to  notify  the  NRC  staff  when 
conversion  to  a  gas-fired  facihty  begins 
or.  alternatively,  when  the  site  is 
abandoned. 

The  site  of  the  Midland  Plant,  Units  1 
and  2,  is  located  just  south  of  the  City  of 
Midland  in  Midland  County,  Michigan. 
The  Construction  Permits,  CPPR-81  and 
CPPT-82,  were  issued  on  December  15, 
1972.  On  May  24, 1984  and  September 
11. 1984,  CPC  filed  timely  requests  to 
extend  the  completion  dates  to 
December  1, 1988  and  July  1, 1989, 
respectively.  On  July  1, 1986,  CPC 
withdrew  its  request  to  extend  the  latest 
completion  dates  in  its  Construction 
Permits.  An  environmental  Assessment 
and  Finding  of  No  Significant  Impact 
was  published  in  the  Federal  Registe'  on 
November  20. 1988  (51  FR  42024). 

Correspondence  concerning  this 
application  will  continue  to  be 
maintained  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC  20S55  and  at  the  Grace 
A.  Dow  Memorial  Library,  1710  West  St. 
Andrews  Road,  Midland.  Michigan 
48640  for  at  least  one  year. 

Dated  at  Bethesda.  Maryland,  this  18th  day 
of  Deceinl>er  1986. 

For  the  Nuclear  Regulatory  Commissioa. 
Hariwrt  N.  Brnkow, 
Director,  Standantizatjon  and  Special 
Projects  Directorate.  Division  ofPWR 
Licensing-B,  Off  ice  of  Nudear  Reactor 
Regulations. 
[FR  Doc.  86-28917  Filed  12-23-86;  8:45  am) 

MLLMQ  CODE  TSM-OI-M 


[Oocfcat  No.  5a-27«.  UceoM  No.  DPR-56, 
EA  86-59] 

PtiibKMphia  Electric  Ca  (Peach 
Bottom  Atomic  Power  Station,  Unit  3); 
Order  imposing  Chril  Monetary 
Penaltiee 


Philadelphia  Electric  Company, 
Philadelphia,  Pennsylvania  19101 
(licensee),  is  the  holder  of  License  No. 


DPR-56  issued  by  the  Nuclear 
Regulatory  Commission  (Commission/ 
NRC).  This  license  authorizes  the 
licensee  to  operate  the  Peach  Bottom 
Atomic  Power  Station.  Unit  3,  Delta, 
Pennsylvania  in  accordance  with  the 
conditions  specified  therein. 

n 

During  March  18-21. 1986,  an  NRC 
inspection  was  conducted  at  Peach 
Bottom  to  review  the  circumstances 
associated  with  an  event  that  occurred 
at  Unit  3  involving  the  withdrawal  of  a 
control  rod  during  reactor  startup  in  a 
sequence  different  from  that  specified  in 
the  control  rod  program.  As  a  result  of 
the  inspection,  it  was  found  that  the 
licensee  has  not  conducted  its  activities 
in  full  compUance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  was  served  upon  the 
licensee  by  letter  dated  June  9, 1986.  The 
Notice  states  the  nature  of  the 
violations,  the  provisions  of  the 
Commission's  requirements  that  the 
licensee  has  violated,  and  the  amount  of 
civil  penalties  proposed  for  the 
violations. 

An  answer  dated  July  23, 1986  to  the 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  was 
received  from  the  licensee. 

m 

After  consideration  of  the  statements 
of  fact  explanation,  and  argument  for 
mitigation  of  the  proposed  civil  penalties 
contained  in  your  response  and  as  set 
forth  in  the  Appendix  to  this  Order,  the 
Director,  Office  of  Inspection  and 
Enforcement  has  determined  that  the 
penalties  proposed  for  the  violations 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalties  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atonuc  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282, 
Pub.  L,  96-295),  and  10  CFR  2.205,  it  is 
hereby  ordered  that:  The  licensee  pay 
civil  penalties  in  the  amount  of  Two 
Hundred  Thousand  Dollars  ($200,000) 
within  thirty  days  of  the  date  of  this 
Order,  by  check,  draft,  or  money  order, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director.  Office 
of  Inspection  and  Enforcement  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20655. 


The  licensee  may,  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 


Inspection  and  Enforcement  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  A  copy  of  the 
hearing  request  also  shall  be  sent  to  the 
Assistant  General  Counsel  for 
Enforcement.  Office  of  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  If  a  hearing  is 
requested,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  thirty  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings  and,  if  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  violated  NRC 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalties  and 

(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

Dated  at  Bethesda,  Maryland,  this  12h  day 
of  December  1986. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Director,  Office  of  Inspection  and 
Enforcement. 

Appawfix — Evaluation  and  CondusioB 

In  Philadelphia  Electric  Company's  July  23, 
1966  response  to  the  Notice  of  Violation  and 
Proposed  linposition  of  Civil  Penalties 
(Notice)  dated  )une  9. 1966,  the  licensee 
acknowledges  the  occurrence  of  the 
violations  stated  in  the  Notice  but  requests 
mitigation  of  the  civil  penalty  amount  from 
S20a000  to  SlOaOOO.  Provided  below  are  (1)  a 
restatement  of  the  violations,  (2)  a  summary 
of  the  licensee's  response  including  their 
reasons  for  requesting  mitigation,  and  (3]  the 
NRC  evaluation  of  the  licensee's  response. 

Restatement  of  Violations 

I.A.  Technical  Specification  6.8.1  requires 
that  written  procedures  shall  be  established, 
implemented,  and  maintained  covering  the 
activities  of  Appendix  A  of  Regulatory  Guide 
1.33.  Novemt>cr  1972.  Appendix  A  of 
Regulatory  Guide  U3  states  in  part  that  the 
activity  of  "Hot  Standby  to  Minimum  Load 
(nuclear  startup)"  requires  procedures. 

Technical  Specifications  6.8.1  is 
implemented  by  the  Peach  Bottom  General 
Procedure  GP-2,  Appendix  1.  Revision  3, 
"Startup  Rod  Withdrawal  Sequence 
Instructions."  Step  13  of  CP-2  requires  the 
reactor  operator  to  withdraw  control  rod  0^ 
23. 

Contrary  to  the  above,  at  1:28  a.m.  on 
March  18, 1966,  while  at  step  13  of  GP-2. 
Appendix  1,  the  reactor  operator  withdrew 
control  rod  10-23  rather  than  rod  02-03  and 
incorrectly  documented  that  rod  02-23  bad 
been  withdrawn. 


B.  Technical  Specification  Limiting 
Condition  for  Operation  3.3.B.3.b  requires 
that  whenever  the  reactor  is  in  the  startup  or 
run  mode  below  25%  rated  power,  the  Rod 
Worth  Minimizer  shall  be  operable  or  a 
second  licensed  operator  shall  verify  that  the 
operator  at  the  reactor  console  is  following 
the  control  rod  program. 

Contrary  to  the  above,  at  1:28  a.m.  on 
March  18. 1986,  while  the  reactor  was  in  the 
stariup  mode  below  25%  power  and  the  Rod 
Worth  Minimizer  was  inoperable,  the  second 
licensed  operator  did  not  verify  adherence  to 
the  control  rod  program  and  identify  that  a 
wrong  control  rod  (10-23)  was  withdrawn. 
The  second  licensed  operator  also  incorrectly 
documented  that  rod  02-23  had  been 
withdrawn. 

This  is  a  Severity  Level  III  Problem 
(Supplement  I).  (Civil  Penalty— $100,000 
assessed  equally  among  the  violations.) 

U.A.  Technical  Specification  Limiting 
Condition  for  Operation  3.3.B.3.a  and 
3.3.A.2.d.  require  that  whenever  the  reactor  is 
in  the  startup  or  run  mode  below  21%  rated 
power,  the  Rod  Sequence  Control  System 
(RSCS)  shall  be  operable,  and  no  position 
switches  shall  be  bypassed  unless  the  control 
rods  are  moved  in  sequence  to  their  correct 
position  and  the  actual  rod  position  is  known. 

Contrary  to  the  above,  between  2:30  and 
2;55  a.m.  on  March  la  1986.  when  a  Croup  3 
rod  withdrawal  was  attempted  while  the 
reactor  was  in  the  startup  mode  below  21% 
rated  power,  a  rod  block  occurred.  The  RSCS 
position  switch  for  rod  02-03  was  bypassed 
to  the  full-out  position  by  the  Shift  Supervisor 
and  Shift  Superintendent  when  in  fact  the  rod 
was  full-in. 

B.  Technical  Specification  Surveillance 
Requirement  4.3.A.2.d  requires  that  a  second 
licensed  operator  verify  a  control  rod  is  in  its 
correct  position  before  the  RSCS  function  is 
bypassed. 

Contrary  to  the  above,  on  March  18, 1986 
when  the  RSCS  function  was  bypassed  for 
control  rod  02-23,  the  second  licensed 
operator  failed  to  verify  that  control  rod  02- 
23  was  in  the  correct  position. 

This  is  a  Severity  Level  III  Problem 
(Supplement  I).  (Civil  Penalty— $100,000 
assessed  equally  among  the  violations.) 

Summary  of  Licensee's  Response 

The  licensee  acknowledges  the  occurrence 
of  the  violations  as  stated  in  the  Notice  of 
Violation  and  Proposed  ImposiHon  of  Civil 
Penalties,  but  requests  that  the  proposed 
penalties  in  the  cumulative  amount  of 
S200.000  be  reduced  to  the  base  civil  penalty 
amount  of  $100,000.  The  licensee  states  that 
the  increase  of  the  base  civil  penalty  amount 
in  this  case  is  excessive,  unwarranted,  and 
does  not  properly  consider  the  mitigation  and 
escalation  factors  set  forth  in  the  "General 
Statement  of  Policy  and  Procedures  for  NRC 
Enforcement  Actions."  \0  CFR  Part  2. 
Appendix  C. 

The  licensee  contends  that  the  NRC  basis 
for  escalating  the  amotmt  of  the  proposed 
civil  penalties,  namely,  the  licensee's  history 
of  personnel  errors  involving  failures  to 
adhere  to  procedures  and  not  paying 
attention  to  detail,  is  insufficient.  Also,  the 
licensee  argues  that  two  of  the  civil  penalties 
issued  to  Peach  Bottom  in  the  past  three 


years  were  mitigated  based  on  the  licensee's 
corrective  actions.  Further,  the  licensee 
maintains  that  the  NRC,  in  considering  its 
request  for  mitigation,  should  consider  the 
prompt  managerial  actions  in  identifying  and 
reporting  the  event,  as  well  as  the 
comprehensive  corrective  actions  taken 
subsequent  to  the  event. 

NRC  Evaluation 

The  NRC  staff  carefully  reconsidered  the 
mitigation  and  escalation  factors  identified  in 
the  Enforcement  Policy.  In  evaluating  the 
licensee's  request  for  mitigation  of  the  civil 
penalties  based  on  prompt  identification  and 
reporting,  the  NRC  staff  considered,  among 
other  things,  the  length  of  time  the  violations 
existed  prior  to  discovery,  the  opportunity 
available  to  discover  the  violations,  and  the 
promptness  and  completeness  of  any 
required  reports.  In  this  case,  numerous 
opportunities  had  existed  for  four  hcensed 
operators  to  identify  and  correct  the  problem 
had  they  been  more  attentive  to  the  details  of 
their  duties,  including  adherence  to  safety 
procedures.  Since  these  errors  were  not 
promptly  identified  by  personnel  who  have  a 
significant  role  in  the  safe  operation  of  the 
plant  mitigation  of  the  civil  penalties  based 
on  this  factor  is  not  appropriate. 

The  NRC  staff  also  recognizes  the 
corrective  actions  taken  by  the  licensee 
subsequent  to  the  event  including 
disciplinary  actions,  restructuring  and 
reassigning  certain  nuclear  station 
management  and  reviewing  the  incident  with 
station  operations  personnel.  While  the  NRC 
staff  acknowledges  the  need  for  these 
actions,  the  NRC  staff  does  not  view  them  as 
sufficiently  extensive  to  warrant  mitigation, 
since  the  licensee  focused  narrowly  on  the 
failure  of  certain  individuals  through  minor 
disciplinary  actions  of  an  administrative 
nature  rather  than  on  the  broad  management 
responsibility  in  overseeing  personnel 
performance.  The  licensee  has  taken  the 
position  that  no  additional  emphasis  is 
needed  to  improve  management  oversight 
and  contends  that  a  pattern  of  inattention  to 
detail  or  failure  to  adhere  to  procedural 
requirements  does  not  exist  at  Peach  Bottom. 
The  NRC  staff  disagress  with  the  licensee's 
assessment  particularly  in  light  of  the 
licensee's  enforcement  history.  Improved 
management  involvement  and  oversight  is 
needed  at  the  Peach  Bottom  facility  to 
preclude  the  recurrence  of  significant 
personnel  errors  in  the  future.  Since  the 
licensee  failed  to  undertake  vigorous  and 
extensive  corrective  actions  in  this  regard, 
mitigation  is  inappropriate. 

The  licensee  contends  that  its  past 
performance  did  not  warrant  escalation  of 
the  civil  penalty.  To  the  contrary,  the 
enforcement  history  in  the  area  of  personnel 
performance  has  been  poor.  Therefore, 
escalation  of  the  civil  penalties  by  100 
percent  is  appropriate  and  warranted  in  this 
case.  As  described  in  the  NRC  letter  dated 
)une  29, 1986  transmitting  the  Notice  of 
Violation  and  Proposed  Imposition  of  Civil 
Penalties,  three  previous  civil  penalties 
issued  for  violations  of  technical 
specifications  involved  violations  that 
resulted  from  personnel  errors.  Although  the 
licensee  is  correct  in  stating  that  one  of  these 


previous  civil  penalties,  as  well  as  a  civil 
penalty  issued  on  May  30. 1985  for  violation 
of  radiation  protection  requirements,  were 
partially  mitigated  based  on  the  Ucensee's 
corrective  actions,  the  NRC  staff  considers  it 
appropriate  to  escalate  the  current  civi! 
penalty  because  those  previous  corrective 
actions  were  not  fully  effective  in  precluding 
recurrence  of  such  p>ersonnel  errors.  In 
additioa  the  NRC  staff  evaluated  the 
licensee's  claim  that  the  enforcement 
conference  conducted  on  )une  29, 1986 
involved  an  issue  of  "fitness  for  duty"  rather 
than  the  inattentiveness  of  a  licensed 
operator.  The  NRC  staff  believes  this 
example  also  demonstrates  an  attitude  of 
inattention  to  duties  in  the  control  room  for 
which  corrective  actions  were  not  effective 
and  further  reinforces  the  necessity  for 
effective  management  involvement  in  the 
area  of  personnel  performance  of  their  duties. 

NRC  Conclusion 

The  violations  occurred  as  originally 
stated.  The  NRC  staff  concludes  that  the 
licensee's  corrective  actions  were  not 
sufficiently  extensive  nor  was  the 
identification  of  the  problem  sufficiently 
prompt  to  warrant  mitigation  of  the  proposed 
penalties.  Rather,  the  staff  concludes  that  it  is 
appropriate  to  escalate  the  base  civil 
penalties  based  on  the  Ucensee's  prior  poor 
performance  in  the  area  of  adherence  to 
procedures.  Given  the  number  of  licensed 
operators,  including  two  supervisors 
Involved,  a  significant  civil  penalty  is 
warranted.  Accordingly,  the  civil  penalties  in 
the  amount  of  Two  Hundred  Thousand 
Dollars  ($200,000)  should  be  imposed. 

[FR  Doc.  86-28921  Filed  12-23-88;  8:45  am) 
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[Docket  No.  30-09664,  LicenM  Na  35- 
15727-01,  EA  «»-134] 

Star-Jet  Services,  Inc;  Order  imposing 
CIvii  iMonetary  Penalties 


Star-Jet  Services,  Inc.  (licensee).  9208 
West  Reno,  Olkahoma  City,  Oklahoma, 
is  the  holder  of  License  No.  35-15727-01 
issued  by  the  Nuclear  Reglatory 
Commission  (NRC).  License  No.  35- 
15727-01  authorizes  use  of  byproduct 
material  for  oil  and  gas  well  logging  and 
tracer  studies  in  oil  and  gas  wells  and  is 
due  to  expire  January  31. 1990. 

U 

In  inspection  of  the  licensee's 
activities  imder  its  license  was 
conducted  on  April  21, 1986.  The  results 
of  this  inspection  indicated  that  the 
licensee  had  not  conducted  its  activities 
in  full  compliance  with  NRC 
requirements.  These  results  were 
discussed  with  licensee  representatives 
during  an  enforcement  coiiference  on 
July  la  1986. 
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A  written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
was  served  upon  the  licensee  by  letter 
dated  September  4. 1986.  This  Notice 
stated  the  nature  of  the  violations,  the 
license  conditions  that  were  violated, 
and  amount  of  civil  penalties  proposed. 
An  answer  dated  September  30, 1966  to 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  was 
received  from  the  licensee. 

m 

After  consideration  of  the  answer 
received,  and  the  statements  of  fact, 
explanations,  and  arguments  for 
remission  of  the  proposed  civil  penalties 
contained  therein,  the  Director,  Office  of 
Inspection  and  Enforcement,  has 
determined,  as  set  forth  in  the  Appendix 
to  this  Order,  that  the  penalties 
proposed  for  the  violation  designated  in 
the  Notice  of  Violation  and  Proposed 
Imposidon  of  Civil  Penalties  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended.  42  U.S.C.  2282.  PX. 
96-295,  and  10  CFR  2.206.  it  is  hereby 
ordered  that*  The  licensee  pay  civil 
penalties  in  the  total  amount  of  Five 
Hundred  Dollars  ($500)  within  30  days 
of  the  date  of  this  Order,  by  check,  draft, 
or  money  order,  payable  to  the 
Treasurer  of  the  United  States  and 
mailed  to  the  Director,  Office  of 
Inspection  and  Enforcement.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

The  licensee  may,  within  30  days  of 
the  date  of  this  Order,  request  a  hearing. 
A  request  for  hearing  shall  be  addressed 
to  the  Director.  Office  of  Inspection  and 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  A 
copy  of  the  hearing  request  shall  be  sent 
to  the  Assistant  General  Counsel  for 
Enforcement,  Office  of  the  General 
Counsel,  at  the  same  address.  If  a 
hearing  is  requested,  the  Conunission 
will  issue  an  Order  designating  the  time 
and  place  of  hearing.  If  the  licensee  fails 
to  request  a  hearing  within  30  days  of 
the  date  of  this  Order,  the  provisions  of 
this  Order  shall  be  effective  without 
further  proceedings  and,  if  payment  has 
not  been  made  by  that  time,  the  matter 
may  be  referred  to  the  Attorney  General 
for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Ucensee  violated  NRC 
requirements  set  forth  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties,  and 


(b]  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Bethesda,  Maryland,  the  12th  day 
of  December  1986. 

James  M.  Taylor. 

Director,  Office  of  Inspection  and 

Enforcement 

Appendix — Evaluation  and  Conclurion 

The  violations  and  associated  civil 
penalties  were  identified  in  the  Notice  of 
Violation  and  Proposed  Imposition  of  Civil 
Penalties  dated  September  4. 1968.  The 
licensee  responded  by  letter  dated  September 
30, 1986.  In  its  response,  the  Ucensee 
admitted  the  violations;  however,  it  requested 
remission  of  the  civil  penalties.  Provided 
below  is  (1)  a  restatement  of  each  violation, 
(2)  a  summary  of  the  Ucenaee's  request  for 
remission,  and  (3)  the  NRC's  evaluation  of  the 
licensee's  response. 

Restatement  of  Violations 

1. 10  CFR  2ai05(b]  requires  that  radiation 
levels  is  unrestricted  areas,  be  limited  so 
that,  if  an  individual  was  continuously 
present  in  the  areas,  the  individual  could  not 
receive  a  dose  in  excess  of  two  millirems  in 
any  one  hour  or  a  dose  in  excess  of  100 
millirems  in  any  seven  consecutive  days. 

Contrary  to  this  requirement,  on  April  21. 
1986,  the  NRC  inspector  measured  radiation 
levels  of  17  mR/hr  at  the  point  of  contact 
with  the  licensee's  building  (an  unrestricted 
area)  and  4.5  mR/hr  at  three  feet  from  outside 
of  the  building. 

2. 10  CFR  20.201(b)  requires  that  each 
licensee  shall  make  or  cause  to  be  made 
surveys  as  may  be  necessary  for  it  to  comply 
with  10  CFR  Part  20. 10  CFR  20.105  specifies 
the  radiation  levels  permissible  in  an 
unrestricted  area. 

Contrary  to  these  requirements,  as  of  April 
21. 1986,  the  NRC  inspector  found  through 
interviews  that  the  licensee  had  made  no 
surveys  of  the  area  where  radioactive 
sources  were  stored  in  order  to  determine  if 
radiation  levels  exceeded  allowable  limits  for 
unrestricted  areas. 

3.  License  Condition  18  requires  that 
licensed  activities  shall  be  conducted  in 
accordance  with  statements,  representations, 
and  procedures  contained  in  the  radioactive 
material  license  application  dated  January  31. 
1964.  and  the  hcensee's  letter  dated 
November  29, 1964. 

Figure  4(a)  of  the  operating  procedures 
included  with  the  license  application  requires 
that  hcensed  materials  be  stored  in  a 
designated  radioactive  materials  and  waste 
area  located  outside  and  behind  the  shop 
area. 

Contrary  to  this  requirement  on  April  28, 
1966.  the  NRC  inspector  found  radioactive 
sources  stored  in  the  shop  area  instead  of  the 
designated  radioactive  materials  and  waste 
area. 

4. 10  CFR  20.307(a)  requires  that  licensed 
materials  stored  in  an  unrestricted  area  be 
secured  against  unauthorized  removal  from 
the  place  of  storage. 

Contrary  to  this  requirement,  the  NRC 
inspector  found  on  April  21. 1985.  that 


radioactive  sources  were  stored  in  the  shop 
area  (an  unrestricted  area)  in  ulocked 
containers  and  cabinets. 

5.  License  Condition  9i}  authorizes  the  use 
by  the  licensee  of  iridium-192  for  tracer 
studies  in  oil  and  gas  wells  only. 

Contrary  to  this  condition,  on  April  21. 
1986.  the  NRC  inspector  found  that  iridium 
was  used  and  stored  in  a  device  for 
"scattered  gamma  ray  logging." 

Summary  of  Licensee's  Request  for 
Remission 

The  hcensee's  September  30. 1986  response 
addresses  what  the  licensee  has  done  to 
ensure  that  the  violations  do  not  recur.  The 
licensee  states,  however,  that  it  should  not 
have  a  pay  a  fine  in  any  amont.  The  licensee 
notes  the  severe  economic  downturn  in  the 
idustry  and  the  considerable  expense  it  has 
incurred  by  hiring  a  consultant  to  support  the 
radiation  safety  program.  The  licensee  argues 
that  modiflcatioru  to  its  radiation  safety 
program  will  enhance  licensee  performance 
more  than  a  fine. 

NRC'S  Response 

The  licensee's  request  for  remission  is 
based  on  the  efl'ectiveness  of  its  corrective 
actions.  The  Enforcement  Pohcy  allows  for 
corrective  actions  to  be  considered  in 
assessing  a  civil  penalty.  Where  corrective 
actions  are  deemed  unusually  prompt  and 
extesive,  a  civil  penalty  may  be  reduced  by 
as  much  as  50  percent.  However,  in  this  case 
the  NRC  has  concluded  that  the  licensee's 
corrective  actions  were  neigher  unusually 
prompt  nor  unusually  extensive  and, 
therefore  do  not  warrant  reduction  of  the 
proposed  dvil  penalties. 

Conclusions 

The  licensee  did  not  deny  the  violations. 
Thus,  based  on  this  and  its  own  findings,  the 
NRC  concludes  that  the  violations  occiured 
as  stated  in  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties  and 
that  no  mitigation  of  the  proposed  civil 
penalties  is  warranted.  Therefore,  civil 
penalties  in  the  amount  of  $500  should  be 
imposed. 

[FR  Doc  86-28915  Filed  12-23-66:  8:45  am] 
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[Dociwt  Nos.  50-445  and  50-446.  Pannit 
No*.  CPf>R-12e  and  CPPR-127,  EA  86-091 

Texas  UtUities  Etectrtc  Co.  (Comanche 
Park  Steam  Electric  Statton  UnH  1); 
Order  ImpoeHtg  CMI  Monetary 
Penalties 

I 

Texas  Utilities  Electric  Company  (the 
licensee)  is  the  holder  of  Construction 
Permit  Nos.  CPPR-128  and  127 
(Construction  Permits)  issued  by  tghe 
Nuclear  Regulatory  Commission  (the 
NRC  or  the  Commission).  The 
Construction  Permits  authorize 
contruction  of  the  Comanche  Peak 
Steam  Electric  Station.  Units  1  and  2. 
The  Construction  Permits  will  expire  on 
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August  1. 1988  and  August  1. 1987. 
respectively. 

II 

Safety  inspections  of  the  licensee's 
activities  were  conducted  during  various 
times  from  July,  19B4-December,  1985.  A 
separate  inspection  to  evaluate  the 
CPSES  Unit  1  as-built  cable  tray 
inspection  program  was  conducted 
during  the  period  November  18- 
December  18. 1985.  The  results  of  this 
inspection  were  discussed  with  licensee 
representatives  during  an  enforcement 
conference  on  December  18, 1985. 

A  written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
(Notice)  was  subsequently  served  upon 
the  licensee  by  letter  dated  May  2, 1986. 
This  Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the  NRC 
regulations  that  were  violated,  and 
proposed  civil  penalties  in  the  amount  of 
$50,000  for  the  violations  set  out  in  the 
Notice  in  Appendix  B  to  the  May  2, 1986 
letter. 

The  licensee  responded  to  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalties  in  a  letter  dated  August 
4. 1986  and  requested  mitigation  of  the 
civil  penalty  associated  with  the 
deficiencies  identified  in  cable  tray  as- 
built  inspection  program  described  in 
Violation  I.A. 

Ill 

Upon  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argimients  for 
mitigation  of  the  proposed  civil  penalty 
contained  therein,  as  set  forth  in  the 
Appendix  to  this  Order,  the  Director, 
Office  of  Inspection  and  Enforcement, 
has  determined  that  the  violation 
occurred  as  stated  and  the  penalty 
proposed  for  the  violation  designated  in 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282.  P.L 
96-295).  and  10  CFR  2.205.  it  is  hereby 
ordered  that:  The  licensee  pay  the  civil 
penalty  in  the  amount  of  Fifty  Thousand 
Dollars  ($50,000)  %vithin  thirty  days  of 
the  date  of  this  Order,  by  check,  draft,  or 
money  order  payable  to  the  Treasurer  of 
the  United  States  and  mailed  to  the 
Director,  Office  of  Inspection  and 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 


The  licensee  may.  within  30  days  of 
the  date  of  this  Order,  request  a  hearing. 
A  request  for  hearing  shall  be  addressed 


to  the  Director,  Office  of  Inspection  and 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  A 
copy  of  the  hearing  request  also  shall  be 
sent  to  the  Assistant  General  Counsel 
for  Enforcement  at  the  same  address.  If 
a  hearing  is  requested,  the  Commission 
will  issue  an  Order  designating  the  time 
and  place  of  hearing.  Upon  failure  of  the 
licensee  to  request  a  hearing  within 
thirty  days  of  the  date  of  this  Order,  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licenses  violated  NRC 
requirements  set  forth  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  referred  to  herein,  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

For  the  Nuclear  Regulatory  Commission. 
Dated  at  Bethesda.  Maryland,  the  15th  day 
of  December.  1986. 

James  M.  Taylor. 

Director.  Office  of  Inspection  and 
Enforcement. 

Appendix 

On  May  2, 1986,  a  Notice  of  Violation  and 
Proposed  Impositions  of  Civil  Penalties 
(Notice)  was  issued  for  violations  identified 
during  inspections  conducted  at  various  times 
from  July,  1984 — December.  1965  proposing 
civil  penalties  in  the  amount  of  $50,000.  Texas 
Utilities  Electric  Company  (TUEC)  did  not 
pay  the  proposed  $50,000  civil  penalties  for 
the  Violations  in  Appendix  B.  TUEC  admitted 
Violation  I.A  of  Appendix  B,  but  requested 
mitigation  of  the  civil  penalty  amount 
associated  with  Violation  I.A.  Since  TUEC 
did  not  request  mitiation  for  Violation  I.B. 
only  Violation  I.A  is  discussed  below.  The 
proposed  $50,000  civil  penalties  were 
assessed  equally  between  the  two  violations. 

Restatement  of  Violation  I.B 

10  CFR  Part  50.  Appendbc  B.  Criterion  X 
requires,  in  part,  that  a  program  for 
inspection  of  activities  affecting  quality  be 
established  and  executed  by  or  for  the 
organization  performing  the  activity  to  verity 
conformance  with  the  documented 
instructions,  procedures,  and  drawings  for 
accomplishing  the  activity.  In  addition. 
Criterion  XVIII  requires,  in  part  that  a 
comprehensive  system  of  planned  and 
periodic  audits  be  carried  out  to  verify 
compliance  with  all  aspects  of  the  quality 
assurance  program  and  to  determine  the 
effectiveness  of  the  program. 

The  Comanche  Peak  Steam  Electric  Station 
(CPSES)  Final  Safety  Analysis  Report 
(FSAR).  section  17.1.ia  states,  in  part  ".  .  . 
inspection  planning  is  utilized  to  assure 
conformance  to  procedures,  drawings 
specifications,  codes,  standards,  and  other 


documented  instructions."  The  CPSES  FSAR, 
section  17.1.18  states,  in  part  «vith  respect  to 
audits.  "TUGCO  requires  that  planned  and 
periodic  audits  be  performed  to  verify 
compliance  with  all  aspects  of  the  quality 
assurance  program  to  determine  effectiveness 
of  the  program. .  .  ." 

Section  3.0  of  Texas  UUUties  Generating 
Company  (TUGCO)  Engineering  Procedure 
TNE-AB-CS-1.  Revision  1,  dated  September 
30, 1985,  •'As-Built  Procedure.  Cable  Tray 
Hanger  Design  Adequacy  Verification," 
states,  in  part  ".  .  .  The  'as-designed' 
drawing  will  be  marked  up  by  the  'as-built' 
walkdown  team  in  red  ...  to  denote  actual 
dimenesion/configuration  of  the  CTH 
attributes  that  are  to  be  'as-built'  The  QC 
Inspector  will  verity  all  dimeiuion/ 
configuration  on  the  redlined  drawing. .  .  ." 

Contrary  to  the  above,  as  of  the  inspection 
from  November  18 — December  18, 1985. 
attributes  of  a  number  of  cable  tray  hangers 
located  in  the  Reactor  Building  and  Fuel 
Building  related  to  tray  size,  tray  span,  tray 
clamps,  member  size,  weld  qualitative 
measurements,  dimenional  measurements, 
bolt  size,  and  member  orientation  were  not 
either  correctly  determined  by  walkdown 
engineers  or  correctiy  verified  by  quality 
control  inspectors  for  15  of  32  cable  trays  that 
had  been  walked  down  prior  to  the  NRC 
inspection.  In  addition,  the  Ucensee  failed  to 
perform  audits  of  these  activities. 

Summary  of  Licensee's  Response 

TUEC  admits  the  violation  occurred  as 
stated.  Although  TUEC  does  not  agree  with 
some  of  the  examples  doctmiented  in 
Inspection  Report  50-445/85-19,  the  number 
of  examples  with  which  it  does  agree 
indicated  that  the  Unit  1  Cable  Tray  Hanger 
(CTH)  as-built  program  was  not  properly 
implemented. 

"The  licensee  believes  the  primary  reasons 
for  the  violation  and  its  failure  to  identify 
that  the  Unit  1  CTH  As-Built  Program  was  not 
being  property  Implemented  were:  (1) 
Directives  given  by  the  Unit  1  CTH 
Walkdown  Manager  were  contrary  to 
procedures  (2)  production  quotas  were  set  by 
the  Unit  1  CTH  Walkdown  Manager  which 
tended  to  encourage  walkdown  engineers  to 
violate  the  engineering  procedure,  and  (3) 
surveillance  by  Quality  (QC)  supervision  was 
inadequate. 

The  licensee  reqeusts  mitigation  of  the  civil 
penalty  associated  with  this  violation  becaus 
of  its  extensive  corrective  actions.  TUEC 
initiated  a  Corrective  Action  Request  to 
address  the  problem,  suspended  the  program 
in  November,  1985  when  the  problem  was 
identified,  and  did  not  resume  the  program 
until  late  January.  1986.  The  licensee 
contends  that  its  reviews  and  investigation  in 
response  to  the  Unit  1  CTH  as-built  program 
resulted  in  a  multitude  of  corrective  actions 
by  engineering  and  QC  regarding  the  conduct 
of  the  program  and  the  assocaited  inspection 
activities,  and  lists  fifteen  of  these  significant 
actions  in  its  response. 

NRC  Evaluation  of  Licensee's  Response 

After  a  thorough  review  of  the  licensee's 
response  and  its  request  for  mitigation  of  the 
civil  penalty,  the  NRC  staff  has  concluded 
that  the  violation  occurred  as  set  forth  in  the 
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Notice  and  that  no  additional  information 
was  provided  by  the  licensee  which  was  not 
known  to  the  staff  at  the  time  the  Notice  was 
issued.  The  staff  has  evaluated  the  licensee's 
request  for  mitigatioa.  and  after  considering 
the  factors  allowed  by  the  Enforcement 
Policy,  determining  that  mitigation  of  Civil 
penalties  would  not  be  appropriate. 

The  NRC  staff,  when  assessing  civil 
penalties  associated  with  this  violation, 
recognized  the  licensee's  extensive  corrective 
actions  taken  after  this  violation  was 
identified.  The  staff  acknowledged  in  the 
May  2. 1988  letter  that  TUEC  "took  extensive 
actions  to  address  the  problems."  However, 
when  a  breakdown  in  the  quality  verirication 
program  occurrsk.  as  was  the  case  here, 
extensive  corrective  actions  are  necessary  to 
reestablish  confidence  in  the  affected 
structures,  systems,  and  components. 

While  the  NRC  staff  acknowledges  that 
TUEC  has  taken  these  extensive  actions. 
these  actions  were  necessary  considering  the 
lengthy  duration  of  the  violation  and  its 
pervasiveness.  In  fact  the  NRC  staff  believed 
that  escalation  of  the  dvil  penalties  could 
have  been  appropriate  because  of  the 
duration  of  the  violation,  the  many  examples 
involved  and  the  number  of  opportunities  the 
licensee  had  to  identify  and  to  correct  the 
problem.  In  view  of  the  extent  and 
signincance  of  the  problem,  the  corrective 
actions  taken  were  not  extra-ordinary  and 
were  required  to  verify  the  quality  of  the 
installation  of  the  CTHs  after  construction 
was  essentially  completed.  Therefore,  on 
balance,  the  NRC  staff  was  not  believe 
mitigation  of  the  civil  penalty  associated  with 
Violation  LA.  is  warranted  and  is  imposing 
the  full  amount  of  civil  penalties  associated 
with  the  violations  in  Appendix  B  to 
emphasize  to  the  licensee  the  importance  of 
promptly  identifying  and  correcting 
significant  problems  while  activities  are  in 
progress. 

Conclusion 

Mitigation  of  the  proposed  civil  penalties  is 
not  warranted.  Accordingly,  civil  penalties  in 
the  amount  of  Fifty  Thousand  Dollars 
($50,000)  are  imposed. 

[FR  Doc.  86-28916  Filed  12-23-86;  8:45  am] 
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(Docket  No*.  50-325  and  50-324] 

Carokma  Power  and  Ugfit  C04 
Environmental  Assessment  and 
Rnding  of  fto  Siviniflcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  from 
the  requirements  of  Appendix  R  to  10 
CFR  50  to  Carolina  Power  &  Light 
Company  (the  licensee),  for  the 
Brunswick  Steam  Electric  Plant,  Units  1 


and  2,  located  in  Brunswick  County, 
North  Carohna. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemptions  would  modify 
Appendix  R  requirements  as  follows: 

1.  Approve  alternate  fire  protection 
features  in  the  Reactor  Buildings  for 
Units  1  and  2  for  safe  shutdown  system 
separation  (Fire  Areas  RBl-1  and  RB2- 
2,  licensee  items  7.2.1  and  7.2.3.) 

2.  Approve  alternate  fire  protection 
features  in  the  ECCS  room  for  Units  1 
and  2  for  safe  shutdown  separation 
features  and  for  unrated  penetrations 
(Fire  Areas  RBl-6  and  RB2-6,  licensee 
items  7.2.2  and  7.2.4). 

3.  Approve  alternate  fire  protection 
features  for  safe  shutdown  system 
separation  in  the  Diesel  Generator 
Building  Basement  (Fire  Area  DB-1, 
licensee  item  7.2.5). 

4.  Approve  alternate  fire  protection 
features  for  safe  shutdown  system 
separation  for  the  Service  Water 
Building  (Fire  Area  SW-1,  licensee  item 
7.2.6). 

5.  Approve  alternate  fire  protection 
features  for  full  area  supressions  for  the 
Diesel  Generator  Building  (Fire  Area 
DG-8,  licensee  item  7.2.7). 

6.  Approve  alternate  fire  protection 
features  for  suppression  in  any  "area, 
room  or  zone"  where  alternate 
shutdown  capability  is  provided  for 
rooms  in  the  control  and  diesel 
generator  buildings  (licensee  items  7.2.8 
and  7.2.9). 

7.  Approve  alternate  fire  protection 
features  for  fire  suppression  and 
detection,  and  emergency  lighting  for  the 
east  yard  (licensee  items  7.2.10  and 
7.2.11). 

The  Need  for  the  Proposed  Action 

The  proposed  exemptions  are  needed 
because  the  features  described  in  the 
hcensee's  request  regarding  the  existing 
fire  protection  at  its  plant  for  these  items 
are  the  most  practical  method  for 
meeting  the  intent  of  Appendix  R  and 
literal  compliance  would  not 
significantly  enhance  the  fire  protection 
capabihty. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemptions  will  provide 
a  degree  of  fire  protection  that  is 
equivalent  to  that  required  by  Appendix 
R  for  other  areas  of  the  plant  such  that 
there  is  no  increase  in  the  risk  of  fires  at 
these  facilities.  Consequently,  the 
probability  of  fires  has  not  been 
increased  and  the  post-fire  radiological 


releases  will  not  be  greater  than 
previously  determined  nor  do  the 
proposed  exemptions  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
these  proposed  exemptions. 

With  regard  to  potential 
noiu^diological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  The 
exemptions  do  not  affect 
nonradiological  plant  effiuents  and  have 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

Alternate  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Pinal  Environmental  Statement 
(operating  license)  for  the  Brunswick 
Steam  Electric  Plant,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  no  Significant  Impact 

The  Conunission  has  determined  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the 
exemptions  dated  April  24, 1984.  as 
supplemental  December  21, 1984  and 
October  28, 1985,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington.  DC,  and  at  the 
Southport-Brunswick  County  Library, 
108  W.  Moore  St..  Southport  North 
Carolina  20461. 

Dated  at  Bethesda,  Maryland,  this  18th  day 
of  [)ecember,  1986. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  MuQar, 

Director,  BWR  Project  Directorate  *Z 
Division  ofB  WE  Licensing. 
(FR  Doc.  86-28919  Filed  12-23-86;  8:45  am] 
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(Docket  Nos.  50-338  and  50-339] 

Virginia  Eloctrfc  and  Power  Co.  and 
Old  Dominion  Electric  Cooperative, 
North  Anna  Power  Station,  Units  No.  1 
and  2;  Issuance  of  Environmental 
Assessment  and  Rnding  no  Significant 
Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  Licenses  No.  NPF- 
4  and  No.  NPF-7  issued  to  Virginia 
Electric  and  Power  Company  and  Old 
Dominion  Electric  Cooperative  (the 
licensees),  for  the  operation  of  North 
Anna  Power  Station,  Units  No.  1  and  2. 
located  in  Louisa  County,  Virginia. 

Identification  of  Proposed  Action 

The  amendment  would  consist  of 
changes  to  the  operating  license 
authorizing  an  extension  in  the 
expiration  date  for  the  Unit  1  Facility 
Operating  License  NPF-4  from  February 
18.  2011  to  April  1,  2018  and  for  the  Unit 
2  Facility  Operating  License  NPF-^  from 
February  19,  2011  to  August  21,  2020. 

The  amendment  to  the  licenses  is 
responsive  to  the  licensee's  application 
dated  August  22, 1986,  as  supplemented 
by  letters  dated  December  5,  and 
December  10. 1988.  The  NRC  staff  has 
prepared  an  Environmental  Assessment 
of  the  Proposed  Action,  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Change  in  Expiration  Dates  of  Facility 
Operating  License  Nos.  NPF-4  and  NPF- 
7.  Virginia  Electric  Power  Company  at 
al..  North  Anna  Power  Station.  Units  No. 
1  and  No.  2,"  dated  December  18, 1986. 

Summary  of  Environmental  Assessment 

The  NRC  staff  has  reviewed  the 
potential  environmental  impacts  of  the 
proposed  change  in  the  expiration  dates 
of  the  Operating  Licenses  for  North 
Anna  Power  Station,  Unit  Nos.  1  and  2. 
This  evaluation  considered  the  previous 
environmental  studies,  including  the 
"Final  Environmental  Statement  Related 
to  Operation  of  North  Anna  Power 
Station,  Units  1,  2,  3  and  4",  dated  April 
1973,  and  more  recent  NRC  policy. 

Radiological  Impacts 

Although  the  population  in  the  vicinity 
of  North  Anna,  Units  1  and  2  has 
increased  slightly,  the  site  requirements 
of  10  CFR  Part  100  are  still  met  with 
regard  to  Exclusion  Area  Boundary,  Low 
Population  Zone,  and  nearest  population 
center  distances.  In  addition,  the 
proposed  additional  years  of  reactor 
operation  do  not  increase  the  annual 
public  risk  from  reactor  operation. 

With  regard  to  normal  plant 
operation,  the  licensee  complies  with 
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NRC  guidance  and  requirements  for 
keeping  radiation  exposures  "as  low  as 
is  reasonably  achievable"  (ALARA)  for 
occupational  exposures  and  for 
radioactivity  in  effluents.  The  licensee 
would  continue  to  comply  with  these 
requirements  during  any  additional 
years  of  facility  operation  and  also 
apply  advanced  technology  where 
available  and  appropriate. 

Non-Radiological  Impacts 

The  NRC  review  identified  no 
additional  degradation  of  the  habitat 
surrounding  North  Anna  %vith  regard  to 
indigenous  plant  and  animal  species  for 
the  additional  years  of  facility 
operation.  In  addition,  the  National 
Pollutant  Discharge  Elimination  System 
permit  provides  additional 
environmental  protection. 

Finding  of  no  Significant  Impact 

The  staff  has  reviewed  the  proposed 
change  to  the  expiration  dates  of  the 
North  Anna  Power  Station.  Units  1  and  2 
Facility  Operating  Licenses  relative  to 
the  requirements  set  forth  in  10  CFR  Part 
51.  Based  upon  the  environmental 
assessment  the  staff  concluded  that 
there  are  no  significant  radiological  or 
nonradiological  impacts  associated  with 
the  proposed  action  and  that  the 
proposed  license  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  Therefore, 
the  Commission  has  determined, 
pursuant  to  10  CFR  51.31,  not  to  prepare 
an  environmental  impact  statement  for 
the  proposed  amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  request  for 
amendments  dated  August  22. 1986  as 
supplemented  by  letters  dated 
December  5.  and  December  10, 1986,  (2) 
the  Final  Environmental  Statement 
Related  to  the  Operation  of  North  Anna 
Power  Station,  Units  1,  2.  3  and  4.  dated 
April  1973,  and  (3)  the  Environmental 
Assessment  dated  December  la  1986. 
These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street 
NW.,  Washington,  DC.  and  at  the  Board 
of  Supervisors  Office,  Louisa  County 
Courthouse,  Louisa.  Virginia  23093.  and 
the  Alderman  Library,  Manuscripts 
Department  University  of  Virginia. 
Charlottesville.  Virginia  22901. 

Dated  at  Bethesda,  Maryland,  diis  18th  day 
of  December  1986. 

For  the  Nuclear  Regulation  Commission. 

Daniel  G.  McDonald, 

Acting  Director,  PWR  Project  Directorate  No. 
2,  Division  of  PWR  Licensing-A,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  88-28922  Filed  12-23-86;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-0170] 

issuer  Delisting;  Appication  To 
Withdraw  From  Listing  md 
Registration;  Amoco  Corporation 
(Guarantees  of  Cyprus  Mines 
Corporation's  8V^%  SinUng  Rmd 
Debentures  due  April  15, 2001  in  the 
Originai  Principal  Annount  of 
$100,000,000) 

December  IS.  1986. 

Amoco  Corporation  ("Company")  hat 

filed  an  application  with  the  Securities 
and  Exchange  Commission  pursuant  to 
Section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  listing  and 
registration  on  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  includes  the 
following: 

Cyprus  Mines  Corporation  ("Cyprus 
Mines")  is  a  Delaware  corporation  and 
wholly-owned  subsidiary  of  Cyprus 
Minerals  Company  ("Cyprus  Minerals"), 
also  a  Delaware  corporatioiL  Cyprus 
Mines  has  outstanding  $82  million  in 
principal  amount  of  its  eV^%  Sinking 
Fund  Debentures  (excluding  $14  million 
in  principal  amount  beneficially  owned 
by  Cyprus  Minerals),  which  are  listed  on 
the  NYSE,  and  are  unconditionally 
guaranteed  by  the  Company.  Prior  to 
July  1. 1985.  the  Cyprus  entities  were 
indirect  wholly-owned  subsidiaries  of 
the  Company.  On  July  1. 1985.  the  stock 
of  Cyprus  Minerals  was  distributed  to 
Amoco  shareholders  in  a  tax-free  "spin- 
off". 

On  November  7, 1986.  Cyprus  Mine* 
applied  to  the  Commission  for 
permission  to  withdraw  the  8V^% 
Sinking  Fund  Debentiu^s  from  listing 
and  registration  on  the  NYSE. '  In  light 
of  Cyprus  Mines  application,  the 
Company  sees  no  purpose  in  continuing 
the  listing  of  the  Guarantees  since  they 
relate  only  to  the  underlying  Debentures 
as  guaranteed  and  are  not  a  separate 
seciuity. 

Any  interested  person  may.  on  or 
before  January  7. 1987,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  Washington,  DC 
20549.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 


'  The  Commlwioo  published  notice  of  the  CypnM 
Mines  delisting  applicabon  in  Securitie*  Excfaaafs 
Act  Release  Na  2381B,  Novemtwr  17, 1986.  51  FS 
42154. 
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Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
JoMthan  G.  Katz, 
Secretary. 
(FR  Doc.  86-28884  Filed  12-23-W;  8:45  am] 

HUJNQCOOE  t01«-01-ll 

(R«lMM  No.  IC-154a5:  FN*  Na  812-6505] 

Franklin  AGE  High  income  Fund,  Inc^ 
•t  aL;  Application 

December  17. 1986. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  imder  the 
Investment  Company  Act  of  1940  ("1940 
Act"). 

Applicants:  AGE  High  Income  Fund, 
Inc.;  Birr,  Wilson  Money  Fund;  FrankHn 
California  Tax-Free  Income  Fund,  Inc.; 
Franklin  New  York  Tax-Free  Income 
Fund,  Inc.;  Franklin  California  Tax-Free 
Trust:  Franklin  Tax-Free  Trust;  Franklin 
Corporate  Cash  Management  Fund; 
Franklin  Custodian  Funds,  Inc.;  Franklin 
Equity  Fimd;  Franklin  Federal  Money 
Fund;  Franklin  Federal  Tax-Free  Income 
Fund;  Franklin  Gold  Fund;  Franklin 
Money  Fund;  Franklin  Option  Fund; 
Franklin  Tax-Exempt  Money  Fund; 
Franklin  New  York  Tax-Exempt  Money 
Fund;  Franklin  Pennsylvania  Investors 
Fund;  and  Industrial  Fiduciary  Trust 
("Funds")  and  Franklin  Advisers,  Inc. 

Relevant  1940  Act  Section  and  Rule: 
Exemption  requested  under  section  17(d) 
and  Rule  17d-l. 

Summary  of  Application:  Applicants 
seek  an  order  permitting  the  Funds  and 
all  future  investment  companies  for 
which  subsidiaries  or  affiliates  of 
Franklin  Resources,  Inc.  serve  as 
investment  managers  to  deposit 
uninvested  cash  balances  into  a  single 
joint  account  to  be  used  to  enter  into 
one  or  more  large  repurchase 
agreements. 

Filing  Date:  October  17, 1986.  An 
amendment  to  the  application  was  filed 
on  November  24, 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 


be  received  by  the  SEC  by  5:30  p.m.  on 
January  12, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Apphcants,  c/o  Murray  L  Simpson, 
Esq..  Gaston  Snow  ft  Ely  Barilett,  101 
California  Street,  Suite  3000,  San 
Francisco,  CA  94111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  J.  Niehoff,  Esq.,  (202)  272-2048,  or 
H.R.  Hallock,  Jr.,  Esq.,  (202)  272-3030 
(Division  of  Investment  Management). 
SUPPtEMENTARY  INFORMATKMC  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  253-4300). 

Applicants '  Representations: 

1.  The  Funds  all  registered  under  the 
1940  Act  as  open-end,  diversified 
management  investment  companies. 
With  the  exception  of  Birr,  Wilson 
Money  Fund,  which  has  entered  into  an 
investment  management  contract  with 
BWC  Management  Company,  each  of 
the  Funds  has  entered  into  a 
management  contract  with  either 
Franklin  Distributors,  Inc.  or  Franklin 
Advisers,  Inc.,  subsidiaries  of  Franklin 
Resources,  Inc. 

2.  Each  of  the  Funds  (except  for  the 
U.S.  Government  Series  of  Franklin 
Custodian  Funds,  Inc.)  is  presently 
authorized  to  invest  in  repurchase 
agreements.  Each  of  the  Funds  that 
currently  possesses  the  authority  to 
engage  in  repurchase  agreements  has 
established  uniform  systems  and 
standards  that  comply  with  the 
requirements  regarding  repurchase 
agreements  set  forth  by  the  SEC  in  its 
published  releases,  guidelines  and 
interpretations. 

3.  In  the  normal  case,  at  the  end  of 
each  trading  day  each  of  the  Funds  has 
uninvested  cash  balances  in  its 
custodial  bank.  The  uninvested  cash  of 
each  Fund  is  normally  invested  in 
federal  securities,  overnight  repurchase 
agreements  with  a  bank  or  major 
brokerage  house,  or  other  short-term 
investments  authorized  by  its 
investment  policies  in  order  to  earn 
additional  income  for  that  Fund. 
Presently  each  Fund  separately  pursues, 


secures,  and  implements  such 
investments,  resulting  in  certain 
inefficiencies  and  increased  costs,  and 
limiting  the  return  which  some  or  all  of 
the  Funds  could  otherwise  achieve.  In 
addition,  there  can  remain,  in  the 
respective  account  of  each  Fund,  some 
amount  which  is  received  too  late  or  is 
too  small  to  be  effectively  invested  in  a 
separate  transaction  and/or  at  a  rate 
reflecting  the  cost  and  investment  risk  of 
the  transaction. 

4.  The  Funds  propose  to  establish  a 
joint  account  for  the  purpose  of  engaging 
in  repurchase  agreements.  At  the 
conclusion  of  its  daily  trading  activity, 
each  Fund  would  automatically  transfer 
its  remaining  uninvested  cash  into  the 
joint  account.  The  joint  account  would 
not  be  distinguishable  from  any  other 
account  maintained  by  a  Fund  with  its 
custodian  bank  except  that  monies  from 
each  Fund  could  be  deposited  in  the 
custodian  bank  on  a  commingled  basis. 
The  account  would  not  have  any 
separate  existence  which  would  have 
indicia  of  a  separate  legal  entity.  The 
sole  function  of  this  account  would  be  to 
provide  a  convenient  way  of  aggregating 
what  otherwise  would  be  the  one  or 
more  individual  daily  transactions  for 
each  Fund  necessary  to  manage  their 
respective  daily  uninvested  cash 
balances. 

5.  The  joint  account  would  operate  as 
follows:  (a)  A  separate  cash  account 
would  be  established  at  the  custodian 
bank  into  which  each  Fund  would 
deposit  its  daily  uninvested  net  cash 
balances;  (b)  cash  in  the  joint  account 
would  be  invested  in  repurchase 
agreements  collateralized  by  suitable 
U.S.  Government  obligations;  (c)  all 
investments  held  by  the  joint  account 
would  be  valued  on  an  amortized  cost 
basis,  (d)  each  Fund  valuing  its  assets 
on  the  basis  of  amortized  cost  would  use 
the  average  maturity  of  the  joint  account 
for  the  purpose  of  computing  the  Fund's 
average  portfolio  maturity  with  respect 
to  the  portion  of  its  assets  held  in  such 
account  on  that  day;  (e)  in  order  to 
assure  that  there  would  be  no 
opportunity  for  one  Fund  to  use  any  part 
of  a  balance  of  the  joint  account 
credited  to  another  Fund,  no  Fund 
would  be  allowed  intentionally  to  create 
a  negative  balance  in  the  joint  account 
for  any  reason,  although  it  would  be 
permitted  to  draw  dov^  its  entire 
balance  at  any  time;  (f)  each  Fund 
would  participate  in  the  income  earned 
or  accrued  in  the  joint  account  and  all 
instruments  (i.e.,  cash  and  U.S. 
Government  securities)  held  in  the  joint 
account  on  the  basis  of  the  percentage 
of  the  total  amoun^  in  the  account  on 
any  day  represented  by  its  share  of  the 
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account;  (g)  Franklin  Advisers,  Inc. 
would  administer  the  investment  of  the 
cash  balances  in  and  operation  of  the 
joint  account  and  will  not  collect  any 
separate  fees  for  the  management  of  the 
joint  account;  and  (h)  the  administration 
of  the  joint  account  would  be  within  the 
fidelity  bond  coverage  required  by 
section  17(g)  of  the  1940  Act  and  Rule 
17g-l  thereunder. 

6.  Each  of  the  Funds  would  participate 
in  the  proposed  joint  account  on  the 
same  basis  as  every  other  Fimd  in 
conformity  with  its  respective 
fundamental  investment  objectives, 
policies  and  restriction*.  Franklin 
Advisers.  Inc.  would  have  no  monetary 
participation  in  the  joint  account,  but 
would  be  responsible  for  investing 
monies  in  the  account,  establishing 
accounting  and  control  procedures, 
ensuring  the  equal  treatment  of  each 
Fund,  and  ensuring  that  the  assets  of  the 
Funds  would  continue  to  be  held  onder 
proper  bank  custodial  procedures. 

7.  The  joint  account  would  save  the 
Funds  substantial  amounts  in  yearly 
transaction  fees,  allow  the  Funds  to 
negotiate  higher  rate  of  return,  reduce 
the  possibility  of  errors  by  reducing  the 
number  of  trade  tickets  and  allow  the 
Funds  greater  flexibihty  to  cover  excess 
cash  near  the  end  of  each  trading  day. 
Applicants  estimate  that  the  Funds 
would  have  had  an  aggregate  savings  of 
approximately  $426,400  in  transaction 
fees  alone  for  the  12  months  ended 
August  1986.  if  the  joint  account  had 
been  in  place. 

8.  Any  future  Funds  that  particip>ate  in 
the  joint  account  would  be  required  to 
do  so  on  the  same  terms  and  conditions 
as  the  existing  Funds. 

For  the  CommiMioa  by  the  Division  of 
investment  Management,  under  delegated 
authority. 

Joiuithan  G.  Kati. 

Secretary. 

(FR  Doc  86-28881  Filed  12^23-Sa:  8:45  am] 
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[RstMss  No.  35-24271] 

FMngs  Umtor  ttM  PubNc  UtMty  Holding 
Company  Act  of  1935  r'AcT");  The 
Narraoanaett  Bactrlc  Ca  and 
Arfcanaaa  Powrar  A  Light  Co. 

December  18, 1986. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application{s)  and/or  dedaration(8)  for 
complete  statements  of  the  proposed 
tran8action(s)  summarized  below.  The 


application(8)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
January  12. 1987.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/ or 
permitted  to  become  effective. 

The  Narragansett  Electric  Corapany  (70- 
7207) 

The  Narragansett  Electric  Coo^any 
("Narragansett").  280  Mebose  Street 
Providence,  Rhode  Island  02901,  a 
wholly  owned,  electric  utility  subsidiary 
of  New  England  Electric  System,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  the 
applicant-declaration  in  this  matter 
pursuant  to  sections  6(b),  9(a),  la  and 
12(b)  of  the  Act  and  Rules  42  and  50 
promulgated  thereimder. 

By  order  in  this  matter  dated  May  29, 
1986  (HCAR  No.  24113),  Narragansett 
was  authorized  to  acquire  through 
December  31, 1987,  any  or  all  of  its 
outstanding  First  Mortgage  Bonds, 
Series  J,  N,  O,  and  P,  aggregating  $73.7 
million.  Narragansett  was  also 
authorized  to  issue  and  sell  up  to  $75 
million  of  new  first  mortgage  bonds  to 
finemce  the  acquisitions.  Narrtingansett 
had  indicated  that  the  Series  P  Bonds 
would  be  acquired  through  one  or  more 
tender  offers  to  bondholders  at  a  price 
not  exceeding  116.25%  of  their  principal 
amount  plus  accrued  interest  and  that 
the  new  bonds  isssued  to  cover  the 
acquisition  of  its  Series  P  Bonds  would 
have  an  interest  rate  not  exceeding 
8V4%. 

Narragansett  now  states  that  the  $40 
miUion  of  Series  P  Bonds  outstanding 
are  proposed  to  be  acquired  through  one 
or  more  tender  offers  and/or  purchases 
on  the  open  market  at  a  price  up  to  but 
not  exceeding  120%  of  their  principal 
amount  plus  accrued  interest,  and  that 
the  new  bonds  issued  to  cover  the 
acquisition  of  its  Series  P  Bonds  will 


have  an  interest  rate  op  to  but  not  in 
excess  of  9  ¥4%.  In  all  other  respects  the 
proposed  transactions  remain 
unchanged. 

Arkansas  Power  ft  Li^t  Company  (70- 
7S15) 

Arkansas  Power  &  Light  Company 
("AP&L"),  Capital  Towers,  P.O.  Box  551, 
Little  Rock,  Arkansas  72203,  an  electric 
utility  subsidiary  of  Middle  South 
Utilities.  Inc.,  a  registered  holding 
company,  has  filed  a  dcM::laration 
pursuant  to  section  12(b)  of  the  Act  and 
Ride  45  thereimder. 

AP&L's  wholly  OHmed  subsidiary, 
Associated  Natural  Gas  Company 
("Associated  "),  is  self-insured  up  to 
$125,000  per  accident  against  any  and  all 
liabilities  it  may  incur  under  the 
Workers'  Compensation  Law  of 
Missouri.  Missouri  law  requires  the 
parent  company  of  such  a  self-insured 
subsidiary  to  guarantee  the  payment  of 
all  such  liabilities  of  the  subsidiary. 
AP&L  proposes  to  issue  such  a  guaranty 
up  to  a  maximum  of  $125,000  per 
accident  AP&L  also  requests 
authorization  to  enter  into  such  further 
guarantees  of  Associated's  workers' 
compensation  liabilities  as  may  be 
necessary  and  beneficial  through 
December  31, 1990.  During  the  past  five 
years,  the  amount  of  Missouri  workers' 
compensation  claims  actually  paid  by 
Associated  was  $2,077.04  in  1981, 
$5,954.75  in  1962,  $688.86  in  1983, 
$3,529.98  in  1984  and  $6,624.28  in  1985. 

For  the  Commission,  by  the  Division  ol 
Investment  Management  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  86-28883  FUed  12-23-66:  a«  am] 
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Nuveen  Municipal  Bond  Fund,  Inc,  et 
al,;  Application,  Deceml>er  17,  1986 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


Applicants:  Nuveen  Municipal  Bond 
Fund.  Inc.;  Nuveen  Tax-Exempt  Money 
Market  Fund,  Inc4  Nuveen  Tax-Free 
Reserves,  Ino;  Tax-Free  Accounts,  Inc.; 
Nuveen  California  Tax-Free  Fund.  Ina: 
Nuveen  Tax-Free  Bond  Fund.  Inc.; 
Nuveen  Insured  Tax-Free  Fund,  Inc.; 
and  Nuveen  Tax-Free  Money  Market 
Fund,  Inc. 

Relevant  1940  Act  Sections  and  Rule: 
Exemption  requested  under  sections  6(c) 
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and  17(d)  and  Rule  17d-l  from  sections 
13(a)(2).  17(d),  18(f)(1)  and  22  (f)  and  (g) 
and  the  rules  thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  them  to 
establish  a  deferred  compensation  plan 
for  the  non-interested  directors  of  each 
of  the  above-mentioned  funds  and  future 
funds  advised  by  the  same  investment 
adviser  as  those  funds. 

Filing  Date:  The  application  was  filed 
on  October  27. 1986  and  amended  on 
November  12, 1986, 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  P.M.  on 
January  12, 1986.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 

Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affldavit.  or.  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  the  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

address:  Secretary,  SEC.  450  Fifth 
Street  NW.  Washington,  DC  20549. 
Apphcants,  c/o  |ane  E.  Edstrom.  Esq., 
John  Nuveen  &  Co..  Incorporated.  333 
West  Wacker  Drive,  Chicago,  IL  60606. 

FOR  FURTHER  INF0RMAT10M  CONTACT: 

Philip  J.  Niehoff.  Esq.,  (202)  272-2048,  or 
H.R.  Hallock,  Jr.,  Esq.,  (202)  272-3030 
(Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicants '  Representations:  1.  The 
Applicants  are  diversified,  open-end 
management  investment  companies 
each  having  as  one  of  its  objectives  the 
provision  of  tax-exempt  income  to  its 
investors.  Each  fund  is  advised  by 
Nuveen  Advisory  Corp..  a  wholly- 
owned  subsidiary  of  John  Nuveen  &  Co. 
Incorporated,  the  principal  underwriter 
of  the  Applicants. 

2.  Each  of  the  Applicants'  Board  of 
Directors  consists  of  eight  persons.  Hve 
of  whom  are  not  "interested  persons"  as 
deHned  in  section  (2)(a)(19)  of  the  1940 
Act.  The  membership  of  each  Board  of 
Directors  is  identical.  Each  director  who 
is  not  an  "interested  person"  of  John 
Nuveen  &  Co.  Incorporated  or  any  of  its 


a^iliates  receives  a  fee  from  each 
Applicant  for  serving  as  a  director  and 
is  reimbursed  for  travel  expenses 
incurred  in  attending  Board  of  Directors 
meetings.  The  directors  do  not  receive 
any  other  remuneration  from  the 
Applicants.  The  amounts  received  from 
the  Applicants  are.  and  are  expected  to 
continue  to  be,  insignificant  in 
comparison  to  the  total  assets  of  each 
Applicant. 

3.  Each  Applicant  proposes  to  adopt  a 
deferred  compensation  plan  ("Plan")  to 
permit  each  non-interested  director  to 
elect  to  defer  receipt  of  fees  which 
would  otherwise  be  payable  to  him  for 
services  performed  after  the  date  of  the 
election.  The  election  will  continue  in 
effect  for  each  subsequent  calendar  year 
unless  changed  by  the  participating 
director  prior  to  January  1  of  the  year  in 
which  the  fee  is  accrued.  The  Plan  will 
be  administered  by  the  Chairman  of  the 
Board,  President  and  Executive  Vice 
President  of  the  Applicants  and  such 
other  persons  as  the  Board  of  Directors 
of  the  Applicants  designate  (collectively 
"Administrators").  A  participating 
director  may  not  serve  as  an 
Administrator. 

4.  Amounts  deferred  under  the  Plan 
will  be  credited  to  a  book  account  at  the 
time  that  they  would  otherwise  have 
been  paid  to  the  electing  director.  No 
shares  in  the  Applicant  will  be 
purchased  for  the  account  with  any 
amounts  deferred  under  the  Plan.  All 
amounts  in  the  accounts  will  be  credited 
with  earnings  at  a  rate  equal  to  the 
average  net  earnings  rate  on  shares  of 
the  Applicant  at  the  end  of  each 
calendar  quarter.  The  Administrators 
will  be  empowered  to  change  the 
earnings  rate  to  the  prevailing  90-day 
U.S.  Treasury  Bill  rate  at  the  beginning 
of  each  calendar  quarter. 

5.  Amounts  deferred  under  the  Plan 
will  become  payable  in  cash  at  the  time 
(end  of  a  speciHed  calendar  year  or 
termination  of  the  directors  service)  and 
in  the  manner  (lump  sum  or  five  annual 
installments)  the  director  specifies. 

Deferred  amounts  will  continue  to 
accrue  earnings  until  paid.  At  the 
Administrators'  discretion,  a  director 
may  also  receive  deferred  amounts  plus 
accrued  interest  if  the  director  becomes 
totally  and  permanently  disabled  or 
demonstrates  severe  financial  hardship. 
The  Administrators  will  also  be 
empowered  to  accelerate  payments 
under  the  Plan  in  the  event  of  an 
Applicant's  liquidation,  dissolution,  or 
the  distribution  of  all  or  substantially  all 
of  an  Applicant's  assets  and  property  to 
its  shareholders  or  a  change  in  the  law 
that  would  have  the  e^ect  of  working  a 
financial  hardship  on  the  participating 


directors  if  the  accleration  did  not  occur. 
In  the  event  of  the  director's  death, 
amoimts  payable  to  him  will  be  payable 
to  his  designated  beneficiary  or  his 
estate.  In  all  other  events  the  directors 
right  to  receive  payments  will  be  non- 
transferable. 

6.  Deferral  of  directors  fees  in 
accordance  with  the  Plan  will  have  a 
negligible  effect  on  an  Applicant's 
assets,  liabilities,  and  net  income  per 
share.  Title  to,  and  beneficial  ownership 
of,  any  assets  that  the  Applicants  may 
earmark  to  pay  the  amount  deferred, 
will  at  all  times  remain  in  the 
Applicants  and  neither  the  participating 
directors  nor  any  beneflciary  of  a 
director  will  have  any  property  interest 
in  any  specific  assets  of  the  Apphcants. 
Amounts  credited  to  the  deferred 
compensation  accounts  will  not  be 
construed  to  be  held  in  trust  or  escrow 
or  in  any  form  of  asset  segregation.  The 
participating  directors  only  interest  will 
be  a  contractual  right  to  receive  the 
payments  credited  to  his  deferred 
liability  director's  accounts.  No 
participating  director  will  have  greater 
rights  than  the  rights  of  an  unsecured 
general  creditor  of  the  Applicants. 
Furthermore,  the  Plan  will  not  obligate 
the  Applicants  to  retain  a  director  in 
such  capacity. 

7.  The  Plan  possesses  none  of  the 
characteristics  of  senior  securities  that 
lead  to  the  adoption  of  restrictions 
pertaining  to  such  securities,  the 
restrictions  on  transferability  or 
negotiability  of  the  deferred  fees  will 
have  no  adverse  affects  on  the 
Apphcants'  shareholders,  and  the 
deferral  of  fees  under  the  Plan  should  be 
viewed  as  not  being  issued  for  services, 
but  in  return  for  the  Applicants  not 
being  issued  for  services,  but  in  return 
for  the  Applicants  not  being  required  to 
pay  such  fees  on  a  current  basis. 
Similarly,  the  Plan  does  not  involve  joint 
transactions  between  an  Applicant  and 
the  participating  directors  within  the 
meaning  of  section  17(d)  of  the  1940  Act 
and  Rule  17d-l  thereunder.  The 
agreement  does  not  possess  the  profit- 
sharing  characteristics  required  for  a 
joint  transaction  as  contemplated  by  the 
1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonathan  G.  Katx. 

Secretary. 

|FR  Doc  86-28882  Filed  12-23-86:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

T.F.  Green  State  Aliport.  Warwick,  Rl; 
Approval  of  Noise  Compatibility 
Program 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Rhode  Island 
Department  of  Transportation  (RI  DOT) 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  (ASNA)  of  1979  (Pub.  L  96-193)  and 
14  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description  of 
Federal  and  non-federal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
March  3. 1986,  the  FAA  determined  that 
the  noise  exposure  maps,  submitted  by 
the  RI  DOT  under  Part  150,  were  in 
compliance  with  applicable 
requirements.  On  August  26, 1986,  the 
Administrator  approved  the  T.F.  Green 
State  Airport  noise  compatibility 
program.  All  of  the  recommendations  of 
the  program  were  approved. 

effective  date:  The  effective  date  of 
the  FAA's  approval  of  the  T.F.  Green 
Slate  Airport  noise  compatibility 
program  is  August  28, 1988. 
FOR  further  information  CONTACT: 
M.  Ashraf  jan,  Federal  Aviation 
Administration,  New  England  Region, 
Airports  Division,  ANE-610, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803.  Documents 
reflecting  this  FAA  action  may  be 
obtained  from  the  same  individual 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  T.F.  Green 
State  Airport,  effective  August  26, 1986. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979,  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA  a 
noise  compatibility  program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
FAR  Part  150  is  a  local  program,  not  a 


Federal  program.  The  FAA  does  not 
substitute  its  judgement  for  that  of  the 
airport  proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979,  and  is 
limited  to  the  following  determinations: 
The  noise  compatibility  program  was 
developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150;  program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses:  program 
measures  would  not  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  or  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and  program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  Navigable 
Airspace  and  Air  Traffic  Control 
Systems,  or  adversely  affecting  other 
powers  and  responsibilities  of  the 
Administrator  as  prescribed  by  law. 
Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150.  section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal. 
State,  or  local  law.  Approval  does  not 
by  itself  constitute  an  FAA 
implementing  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  noise  compatibiHty  measures 
may  be  required,  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where 
Federal  funding  is  sought  requests  for 
project  grants  must  be  submitted  to  the 
FAA  Regional  Office  in  Burlington. 
Massachusetts. 

The  RI  DOT  submitted  to  the  FAA.  on 
December  6, 1985,  the  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  September  1981  through 


September  1984.  The  T.F.  Green  State 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on  March 
3, 1986.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
March  12. 1986. 

The  T.F.  Green  State  Airport  study 
contains  a  proposed  noise  compatibility 
program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to 
beyond  the  year  1990.  It  was  requested 
that  the  FAA  evaluate  and  approve  this 
material  as  a  noise  compatibility 
program  as  described  in  section  104(b) 
of  the  Act.  The  FAA  began  its  review  of 
the  program  on  March  3. 1986.  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180  day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  20 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  August  26, 1966. 
Outright  approval  was  granted  for  19 
speciHc  program  elements.  The  20th 
program  element- Voluntary  Nighttime 
Restrictions  for  Scheduled  Air  Carrier 
Operations  (Noise  Abatement  Measure 
#7.  Record  of  Approval) — was 
approved.  But  the  approval  is  limited  to 
the  voluntary  agreement  itself  The 
legality  or  effect  of  the  aircraft  noise 
reduction  legislation  enacted  and 
approved  by  the  Sate  of  Rhode  Island  in 
1985  or  any  implementing  state  policies 
has  not  been  assessed  and  is  not 
addressed  in  the  FAA's  Record  of 
Approval.  To  the  extent  that  any  future 
state  DOT  policy  formalizing  the 
voluntary  agreement  was  intended  to  be 
included  within  the  Part  150  submittal, 
that  item  is  disapproved  pending 
submission  of  information  needed  to 
permit  a  full  evaluation  of  its  impacts. 
This  disapproval  is  solely  to  prevent 
automatic  approval  of  an  unstudied 
proposal  under  section  104(b)  of  the 
ASNA  Act  and  does  not  reflect  an  FAA 
judgement  with  respect  to  the  merits  of 
such  policy. 

The  overall  program  has  two 
components:  a.  Noise  Abatement 
Measures,  including  airport  physical 
changes,  airport  management  changes, 
and  airport  and  airspace  procedural 
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changes,  and  b.  Land  Use  Planning 
Meamres.  incivding  corrective  pobcies. 
preventive  policies,  and  compensatory 
policies.  Noise  Abatement  Measures 
inchide:  Conatmction  of  RHet  at 
Runways  5R-23L  and  10-28  intersection 
for  an  easier  exit  requiring  less  thrust 
replacing  the  diagonal  taxiway  with  a 
parallel  taxiway  serving  Runway  5R: 
construction  of  a  noise  barrier  parallel 
to  Runway  5R  extension;  incorporating 
noise  barrier  considerations  in  the 
design  of  proposed  air  cargo  buildings: 
displacing  landing  threshold  on  Runway 
5L;  physical  iaotation  of  maintenance 
nmups;  voluntary  nighttime  restrictions 
for  scheduled  air  carrier  operations: 
auxiliary  power  unit  restrictions; 
restrictions  on  aircraft  repositioning 
under  power,  pre-takeoff  runup 
restrictioas;  informational  program  on 
reverse  thrust;  rotational  ranway  use 
program:  helicopter  operating 
procedurer  and  restrictions  on  180 
degree  turns  on  runway.  The  Land  Use 
Planning  Measures  inchide:  voluntary 
land  acquisition  within  Ldn  75  contours; 
sound  proofing  Pilgrim  High  School; 
sound  proofing  of  residential  structures 
wtftin  Ldn  65  contours:  rezoning 
selected  residential  properties  between 
Ldn  70-75  contoora:  amending 
subdivision  regulation;  and  amending 
the  building  code  for  soond  proofing  in 
the  noise  impact  area. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  oo  August  28, 1986. 
The  Record  oi  Approval,  ••  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  administrative 
ofBcet  of  the  RI  DOT. 

Issued  in  Burlington.  Massachusetts,  on 
November  20, 1986. 
WilHam  WilUams.  Ir., 
Acting  Director.  New  EngJand  Region. 
[FR  Doc  86-28856  Filed  12-22-86;  8:45  am] 

BIUJNQ  CODE  4«10-1>-il 


Trt-Cttles  Ahport,  Pasco,  WA;  Approval 
of  Noise  Compatibility  Program 

AOENCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  The  Federal  Aviation 
Administration  (FAA]  announced  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Port  of  Pasco 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  (ASNA)  of  1979  (Pub.  L  96-193)  and 
14  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description  of 
Federal  and  non-Federal  responsibilities 
in  Senate  Report  No.  96-52  (1960).  On 


May  16, 1986,  the  FAA  determined  that 
the  noise  exposure  maps  submitted  by 
the  Port  of  Pasco  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  October  18, 1986.  the 
Administrator  approved  the  Tri-Cities 
Airport  noise  compatibility  program. 

EFFECnve  date:  The  effective  date  of 
the  FAA's  approval  of  the  Tri-Cities 
Airport  noise  compatibility  program  is 
October  16, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 
Dennis  G.  Ossenkop:  Federal  Aviation 
Administration:  Northwest  Mountain 
Region:  Airports  Division,  ANM-611; 
17900  Pacific  Highway  South;  C-68966; 
Seattle.  Washington  98168.  Docrmicnts 
reflecting  this  FAA  action  may  be 
obtained  from  the  same  individual. 
SUPPLEMENTARY  INFORMATION:  ThlB 

notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Tri-Cities 
Airport,  effective  October  16. 1986. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979,  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA  a 
noise  compatibility  program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operators  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  a  pro^^m  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  the  state,  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatability 
program  developed  in  accordance  with 
FAR  Part  150  is  a  local  program,  not  a 
Federal  program.  The  FAA  does  not 
substitute  its  judgement  for  that  of  the 
airport  proprietor  with  respect  to  which 
measuers  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979.  and  is 
limited  to  the  following  determinationr 

The  noise  compatibility  program  was 
developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses: 

Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 


commerce,  anjastly  disLthninate  against 
types  of  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government 

Program  measures  relating  to  the  use 
of  flight  procedures  can  be  implemented 
within  the  period  covered  by  the 
program  without  derogating  safety, 
adversely  affecting  the  efficient  use  and 
management  of  the  Navigable  Airspace 
and  Air  Traffic  Control  Systems,  or 
adversely  affecting  other  powers  and 
responsibihties  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptabihty  of  land  uses  under  Federal, 
State,  or  local  law.  Approval  does  not 
by  itself  constitute  an  FAA 
implementing  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  noise  compatibility  measures 
may  be  required,  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment^f  the 
proposed  action.  Approval  does  nor 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  not  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where 
Federal  funding  is  sought,  requests  for 
project  grants  must  be  submitted  to  the 
FAA  Airports  District  Office  in  Seattle. 
Washington. 

The  Port  of  Pasco  submitted  to  the 
FAA  on  February  27. 1986,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  at  Tri-Cities  Airport.  The  Tri- 
Cities  Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  appHcable  requirements  on  May  16. 
1988.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
May  30, 1986. 

The  Tri-Cifies  Airport  noise 
compatibihty  study  contains  a  proposed 
noise  compatibility  program  of  actions 
designed  for  phased  implementation  bv 
airport  management  and  adjacent 
jurisdictions.  It  was  requested  that  the 
FAA  evaluate  and  approve  this  material 
as  a  noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act 
The  FAA  began  its  review  of  the 
program  on  May  16, 1988.  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  controH. 
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Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  7 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport  and  for  review  and 
monitoring  of  the  program.  The  FAA 
completed  its  review  and  determined 
that  the  procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  October  16, 
1986. 

Approval  was  granted  for  all  7 
program  elements.  On-airport  actions 
include  installation  of  a  noise 
monitoring  system  and  preferential 
runway  use.  Off-airport  elements 
include  zoning,  avigation  easements, 
and  preventive  land  use  planning  and 
policies. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  October  16. 
1986.  The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  administrative 
offices  of  the  Tri-Cities  Airport. 

Issued  in  Seattle.  Washington  on 
November  19, 1986. 
Frederick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  88-28857  Filed  12-23-86:  8:45  am) 

BILUNG  CODE  4*ia-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement  City 
of  Richmond,  VA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  City  of  Richmond,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Welton.  District  Engineer. 
Federal  Highway  Administration.  P.O. 
Box  10045,  Richmond,  Virginia  23240- 
0045,  telephone  (804)  771-2882. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Virginia 
Department  of  Highways  and 
Transportation  (VDH&T).  will  prepare 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  provide  a  fourlane 
facility  on  Warwick  Road  from  Route  60 
(Midlothian  Turnpike)  to  Bells  Road. 

The  proposed  highway  project 
involves  three  alternative  roadway 


alignments.  One  alternative  involves 
upgrading  the  existing  two-lane  facility, 
while  the  other  two  alternatives  would 
be  on  new  location. 

The  proposed  project  will  provide 
improved  traffic  flow  from  Route  60  to 
Bells  Road. 

There  are  also  three  alternatives  to 
the  proposed  project  under 
consideration: 

(1)  Null  or  No-Build  Condition— which 
includes  all  elements  of  the  Regional 
Transportation  Plan  with  the 
exception  of  the  proposed  project. 

(2)  Mass  Transit— evaluate  the  ability  of 
mass  transit  to  accommodate  the 
transportation  demands  in  the  study 
area. 

(3)  Traffic  System  Maintenace — to 
evaluate  the  ability  of  non-major 
construction  actiyifies  on  the  existing 
roadway  network  to  accommodate  the 
transportation  demands  in  the  study 
area. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal  State,  and  local 
agencies  and  to  private  organizafions 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  No 
formal  scoping  meeting  is  planned  at 
this  time.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment.  Following  publication  of  the 
DEIS,  a  public  hearing  will  be  held. 
Pubhc  notice  will  be  given  of  the  time 
and  place  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  DEIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Catalog  of  Federal  Domestic 
Assistance  Program  number  20.205, 
Highway  Research,  Planning  and 
Construction.  The  provisions  of  OMB 
Circular  No.  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal 
and  Federally  assisted  programs  and 
projects  apply  to  this  program. 

Issued  on:  December  16. 1986. 
Robert  B.  Welton. 

District  Engineer.  Richmond.  Virginia. 
(FR  Doc.  85-28859  Filed  12-2^-85:  8:45  am] 

BtUJNO  CODE  M10-2»4I 


Environmental  Impact  Statement 
Vernon  County,  Wi 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway 
improvement  project  in  Vernon  County. 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  M.  Moravec.  Environmental 
Coordinator.  Federal  Highway 
Administration,  4502  Vernon  Boulevard. 
Madison,  Wisconsin  53705-4905; 
telephone  (608)  264-5947. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  is  currently  preparing  an 
Environmental  Impact  Statement  for 
relocation  of  State  Tnmk  Highways  33 
(5  miles)  and  131  (2.5  miles)  between 
Rockton  and  Ontario  in  Vernon  County, 
Wisconsin.  Both  highway  segments 
were  constructed  in  1927  with  20-  to  22- 
foot-wide  driving  surfaces,  1-  to  2-foot 
shoulders,  and  vertical  and  horizontal 
alignments  that  are  considerably  below 
current  design  standards.  The  subject 
highway  segments  include  several 
substandard  bridges,  two  of  which  are 
posted  for  one-way  traffic,  one  of  which 
has  a  clear  roadway  width  of  13  feet. 
Portions  of  the  roads  lie  within  the 
Kickapoo  River  floodplain,  resulting  in 
their  being  closed  to  traffic  several  times 
per  year. 

Planning,  environmental,  and 
engineering  studies  are  underway  to 
develop  transportation  improvement 
alternatives.  'The  EIS  will  assess  the 
need,  location,  and  environmental 
impacts  of  alternatives  including:  (1) 
The  No-Build  Alternative — Assumes  the 
continued  use  of  the  existing  facilities 
with  the  maintenance  necessary  to 
insure  their  use;  (2)  Existing 
Alignment — Rebuild  to  current 
standards;  (3)  Previously  Approved  New 
Alignment — Would  relocate  the  roads 
out  of  the  Kickapoo  River  floodplain;  (4) 
A  Modification  of  the  Previously 
Approved  New  Alignment  to  A  void  4(f)/ 
6(f)  Lands  in  Wildcat  Mountain  State 
Park;  and  (5)  A  Modification  of  the 
Previously  Approved  New  Alignment  to 
Reduce  its  Visibility  from  Wildcat 
Mountain  State  Park. 

Coordination  and  scoping  process: 
Coordination  activities  will  begin  soon 
and  will  involve  agencies  that  are 
identified  as  having  an  interest  in  or 
jurisdiction  by  law  regarding  the 
proposed  action.  A  January  15, 1987  date 
has  been  established  for  the  formal 
scoping  meeting.  Agencies  will  be 
notified  by  mail  of  this  date.  In  addition, 
coordination  will  continue  with  local 
units  of  government,  private  interest 
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groups,  and  local  citizens,  including 
public  meetings. 

Comments  and  suggestions  are  invited 
from  all  interested  parties  to  insure  that 
the  full  range  of  issues  related  to  the 
proposed  action  are  addressed  and  all 
significant  ismes  identified.  Comments 
or  questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
FHWA  at  the  address  provided. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  THe  regoJationfl 
implementing  Executive  Order  12372 
regarding  intergovernmental  consuttatioa  on 
Federal  programs  and  activitiea  apply  to  this 
program.) 

Issued  on:  December  18, 1966. 

Frank  M.  Mayer, 

Division  Administrator,  Madison,  Wisconsin, 
[FR  Doc.  86-28838  Filed  12-23-86:  8:45  aaij 

BILUNO  COOC  «1«-I>-M 

DEPARTMENT  OF  THE  TREASURY 
[DEPT.  Ore.  570. 1988  Rev.,  Stipp.  No.  7] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Statewide  Insurance 
Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  foUtxwing  company 
under  sections  9304  to  9906,  Title  31,  of 
the  United  Slates  Code.  Federal  bond 
approving  officers  should  annotate  dieir 
reference  copies  of  the  Treasury 
Circular  570, 1986  Revision,  on  page 
23951  to  reflect  this  addition: 

Statewide  Insurance  Company. 
Business  Address:  P.O.  Box  799, 
Waukegan,  Illinois  60079. 

Undewriting  Limitation:''  $189,000. 
Surety  Licenses:*  IL,  AZ.  Incorporated 
in:  Illinois. 

Federal  Process  Agents.* 


Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revc^ced  prior 
to  that  date.  The  certificates  are  subject 
to  subsequent  annual  renewal  so  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Department  Circular  570,  with  details  as 
to  Underwriting  Limitations,  areas  in 
which  licensed  to  transact  surety 
business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Finance  Division,  Surety  Bond 
Branch,  Washington,  DC  20226. 
telephone  (202)  634-2119. 

Dated:  December  9, 1966. 

Mitchell  A.  Lavina, 

Assistant  Commissioner,  ComptroHer, 

Financial  Management  Service. 

[FR  Doc  86-28810  Filed  12-23-66:  8:45  am] 

BnXMQCOOC  M10-3S-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  7-6  January  1987. 

Tines  of  meeting:  0830-1700  hours. 

Place:  Pentagon,  Washington.  DC 

Agenda:  The  Army  Science  Board's 
Ad  Hoc  Subgroup  for  the  Army 
Biological  Defense  Program  will  meet  to 
review  the  TOR  and  to  set  up  guidelines 
for  conducting  the  study.  This  meeting 
will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title 
5,  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  1, 


subsection  10(d).  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Adininistrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695-3039 
or  695-7046. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board 
[FR  Doc  86-29133  FUed  12-23-86;  12:17  pm] 
■LUNQ  COOC  trn-ot-m 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  8-9  January  1987. 

Times  Of  meeting:  1200-1700  hours,  8 
January,  0800-1700  hours,  9  January. 

Place:  Pentagon,  Washington.  DC 

Agenda:  The  Army  Science  Board's 
Ad  Hoc  Subgroup  for  the  Army 
Information  Management  Area  Concepts 
and  Architecture  will  meet  to  hear 
brieBngs  on  evolution  of  the  Army's 
Information  Mission  Area  and  current 
Information  Management  architectural 
initiatives.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  section 
552(c)  of  Titie  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5, 
U.S.C,  Appendix  1,  subsection  10(d). 
The  classified  and  nonclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
any  portion  of  the  meeting.  The  ASB 
Administrative  Officer.  Sally  Warner, 
may  be  contacted  for  further 
information  at  (202)  695-3039  or  695- 
7046. 

SaUy  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc  86-29134  Filed  12-23-86;  12:17  pm) 

WLLMO  CODE  >71»-««-« 


^46745 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>list)ed 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552tXe)(3). 


INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  DATE:  Tuesday.  January  6, 
1987  at  10«)  a.m. 

PLACE:  Room  117,  701  E  Street.  NW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratirications 

4.  Petitions  and  Complaints: 

5.  Inv.  701-TA-267  and  288  (F)  and  731-TA- 

304  and  305  (F)  (Top-of-the-stove 
stainless  steel  cooking  ware  from  Korea 
and  Taiwan) — briefing  and  vote. 


6.  Inv.  731-TA-321/325  (F)  (Certain 

unfinished  mirrors  from  the  Federal 
Republic  of  Germany,  Italy,  Japan, 
Portugal,  and  the  United  Kingdom) — 
briefing  and  vote. 

7.  Inv.  731-TA-367/370  (P)  (Color  picture 

tubes  from  Canada,  Japan,  Republic  of 
Korea,  and  Singapore) — briefing  and 
vote. 

8.  Any  items  left  over  from  previous  agenda: 

none. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary.  (202)  523-0161. 
Kewietfa  R.  Mason. 

Secretary. 
December  18, 1986. 

[FR  Doc  86-28976  Filed  12-22-86;  10:40  am) 

BILUNO  COOE  7020-OI-M 

LEGAL  SERVICES  CORPORATION 
TIME  AND  DATE:  The  meeting  will 
commence  at  9:00  p.m.,  Friday,  January 
2, 1987  and  will  reconvene  at  10:00  a.m. 
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on  Saturuda^    January  3, 1987,  and 
continue  until  all  official  business  is 
completed. 

PLACE:  Capitol  Holiday  Inn.  Mars  Room. 
550  C  Street.  SW..  Washington.  DC 
20024. 

STATUS  OF  MEETING:  Closed.  The 
meeting  is  to  be  closed  to  discuss 
personnel  and  personal  matters  under 
The  Government  in  the  Sunshine  Act  [5 
U.SC  552b  (c)  (2),  (6).  and  (9)(B)]  and  45 
CFR  1622.5  (a),  (e),  and  (g). 
MATTERS  TO  BE  COd  7IDERED: 
1.  Personal  and  Personnel  Matters 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Timothy  H.  Baker. 
Executive  Office,  (202)  863-1839. 

Date  issued:  December  19. 1966 
Timontfay  H.  Baker, 

Secretary. 

[FR  Doc.  86-28943  Filed  12-22-86:  9:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  prsviously 
published  Ruie,  Proposed  Ruie,  and 
Notice  documents   and  volumes  of  ttte 
Code  of  Federal  Regulations.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  AgerKy  prepared 
correctiof^  are  issued  as  signed 
documents  and  appear  m  the  appropriate 
document  c^egones  elsevuhere  In  the 
issue. 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servic* 

7  CFR  Part  1106 

[Docket  No*.  Ae-231-A54  at  at] 

Milk  in  the  Texas  and  Certain  Other 
Marketing  Areas;  Order  Amending 
Orders 

Correction 

In  the  issue  of  Friday,  December  19, 
1986,  on  page  45575  in  the  first  column  a 
correction  to  FR  Doc.  86-27870 


appeared.  In  the  third  item,  the 
reference  to  the  section  being  corrected 
should  have  read  "i  1106.52  (aK8)(i)". 


BOUHQ  CODE  1S0S41-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[OR-943-07-422&-10;  032;  OR-37548] 

Oregon;  Proposed  Withdrawal  and 
Opportunity  for  Put>lic  Meeting 

Correction 

In  notice  docimient  86-27106 
appearing  on  page  43675  in  the  issue  of 
Wednesday.  December  3, 1986,  make  the 
following  corrections  in  the  land 
description  for  T.  20  S.,  R.  5  W..": 

1.  On  page  43675.  in  "Sec.  9".  the  fifth 
and  sixth  Knes  should  read^EV^SEV^ 

NW  y*sw  y4Swy4EV4sw  Visw  v«sw  %. 

NEy4NEy4SEy4.  WM8NEy4SEVi. 
W%SEy4NEV4SEyi.". 


2.  On  the  same  page,  in"Sec.  21",  the 
first  line  should  read  "Sec.  21.  WViEMiN 
Ey4NEV^.  WV4NEy4NEV4.". 

HUMOCOOC  tCOS-01-O 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  ei7 

Trade  Adjustment  Assistance  for 
Workers 

Correction 

In  rule  document  86-28397  beginning 
on  page  45867  in  the  issue  of  Monday, 
December  22, 1986,  make  the  following 
correction: 

On  page  45868,  in  the  first  column,  the 
EFFECnvE  DATE  should  have  read 
"January  22, 1987". 

MLUNOCOOC  1S0S-O3-M 


Wednesday 
December  24,  1986 
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Department  of 
Energy ^^ 

Federal  Energy  Regulatory  Commission 

18  CFR  Parte  270  and  284 
Celling  Prices;  Old  Gas  Pricing  Structure; 
Order  Granting  Rehearing  In  Part, 
Denying  Rehearing  In  Part,  and  Clarffytng 
Hnal  Rule 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  270  and  284 

Ceiling  Prices;  Old  Gas  Pricing 
Structure 

(Docket  Nos.  RM86-3-003  Tlwougti  -OMI 

Issued  December  15. 1986. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

action:  Order  granting  rehearing  in 
part,  denying  rehearing  in  part,  and 
clarifying  Hnal  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  granting  in 
part  and  denying  in  part  rehearing  of. 
and  clarifying,  its  Hnal  rule  establishing 
new  ceiling  prices  under  sections 
104(b)(2)  and  106(c)  of  the  Natural  Gas 
Policy  Act  of  1978.  The  final  rule  also 
established  a  "good  faith  negotiation 
rule"  with  which  producers  must  comply 
before  collecting  a  higher  price  under  an 
existing  contract,  absent  voluntary 
renegotiation  of  the  contract,  in 
addition,  the  final  rule  provided  blanket 
transportation  certificates  to  interstate 
pipelines  which  formerly  purchased  gas 
released  under  the  good  faith 
negotiation  rule  in  order  to  facilitate 
marketing  of  that  gas  to  a  new 
purchaser.  On  rehearing,  the 
Commission  modifies  the  regulations 
governing  the  rates  charged  by  releasing 
pipelines  for  transportation  of  the  gas  in 
order  to  assure  that  those  rates  are  the 
same  as  those  for  comparable 
transportation  under  Order  No.  436.  The 
Commission  also  authorizes  upstream 
interstate  pipelines  that  provided 
transportation  of  gas  immediately  before 
its  release  to  continue  transporting  that 
gas  on  behalf  of  any  shipper.  Finally  the 
Commission  on  rehearing  clarifies  the 
operation  of  the  good  faith  negotiation 
rule  in  various  respects  and  makes 
several  minor  modifications  in  the 
regulations  implementing  that  rule. 

KFFCCnVE  date:  January  23. 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Christopher ).  Warner,  (202)  357-8473 
Howard  B.  Schneider,  (202)  357-8511 
Richard  Howe,  jr.,  (202)  357-8308 
Peter  ].  Roidakis,  (202)  357-8224 
Darrell  Blakeway,  (202)  357-8213 
Office  of  the  General  Counsel.  Federal 

Energy  Regulatory  Commission.  825 

North  Capitol  Street.  NE.. 

Washington.  DC  20426 


SUPPLEMENTARY  INFORMATION: 

[Docket  Nos.  RM8&-3-003  through  -068: 
Order  No.  451-A| 

Celling  Prices;  OM  Gas  Pricing  Structure; 
Order  Granting  Rehearing  in  Part.  Denying 
Rehearing  in  Part,  and  Clarifying  Final  Rule 

Issued:  December  15. 1986. 
Table  of  Contents 

I.  Introduction 

II.  Background 

III.  Requests  for  rehearing 

IV.  Discussion  of  rehearing  issues 

A.  Commission  authority 

B.  Old  gas  price  structure 

C.  Ceiling  price 

D.  Supply  response 

E.  Price  response 

F.  Good  faith  negotiation  rule 

1.  Legality  of  the  good  faith  negotiation 
rule 

a.  Abandonment  under  the  good  faith 
negotiation  rule  does  not  violate  NGA 
section  7(b) 

b.  The  good  faith  negotiation  rule  does 
not  violate  the  Mobile-Sierra  doctrine 

c.  The  Commission  does  have 
authority  to  permit  purchasers  to  seek 
lower  prices  for  non-jurisdictional  gas 
under  the  good  faith  negotiation  nile 

d.  The  good  faith  negotiation  rule  is  not 
unfairly  weighted  in  favor  of  producers 

2.  Responses  to  other  suggested 
clarifications  and  modifications  of  the 
good  faith  negotiation  rule 

a.  General  issues  concerning  the  three- 
step  nomination  procedures 

b.  The  producer's  rights  in  step  1 

c.  The  purchaser's  rights  in  step  2 

d.  The  producer's  rights  in  step  3 

e.  The  rule  that  no  contract  may  l>e 
renegotiated  more  than  once  under  the 
good  faith  negotiation  rule 

f  Abandonment  under  the  good  faith 
negotiation  rule 

g.  Operation  of  the  good  faith 
negotiation  rule  with  respect  to  multiple 
working  interest  owners,  natural  gas 
processing  plants,  and  advance  payment 
contracts 
G.  Right  of  first  refusal 
H.  Blanket  sales  certificates 
I.  Transportation  authority 
|.  Transportation  rates 
V.  Other  issues 

A.  Gas  subject  to  rule 

1.  Pipeline  and  affiliate  production 

2.  Minimum  rate  and  fixed-price  gas 

3.  Optional  procedure  certificates 

4.  Existing  contracts  with  area  rate 
clauses 

B.  Block  Billing 

C.  Response  to  administrative  law  and 
procedural  claims 

1.  Transporiation  and  right  of  first  refusal 
provisions 

2.  Environmental  impacts 

D.  Filing  fees 

E.  Requests  for  stay 

F.  Effective  date  and  Paperwork  Reduction 
Act  statement 

Regulatory  text 

Appendices 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Anthony  G.  Sousa.  Charles  G. 
Stalon,  Charies  A.  Trabandt  and  C.  M. 
Neeve. 


I.  Introduction 

On  June  6, 1986,  the  Commission 
issued  Order  No.  451  modifying  the  price 
structure  of  old  natural  gas  pursuant  to 
its  authority  under  sections  104(b)(2) 
and  106(c)  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA).  15  U.S.C.  3301-3432 
(1982).  and  adopting  regulations 
governing  implementation  of  the  revised 
price  structure.  51  PR  22168  (June  18. 
1986).  The  order  became  effective  on 
July  18. 1986.'  Numerous  requests  for 
rehearing  have  been  filed  challenging 
virtually  all  aspects  of  Order  No.  451. 
This  Order  No.  451-A  denies  rehearing 
of  Order  No.  451  for  the  most  part. 
However,  certain  modifications  to  the 
implementing  procedures  are  adopted 
and  various  provisions  of  the  rule  are 
clarified. 

II.  Background 

In  November  1985,  the  Secretary  of 
Energy,  acting  pursuant  to  section  403  of 
the  Department  of  Energy  Organization 
Act,*  issued  and  transmitted  to  this 
Commission  for  its  consideration  and 
action  a  proposed  rule  to  reform  the 
pricing  structure  for  certain  categories  of 
natural  gas  subject  to  ceiling  prices 
under  sections  104  and  106  of  the  NGPA. 
According  to  the  Department  of  Energy 
(DOE),  the  separately  vintaged  pricing 
system  for  old  natural  gas  established 
by  the  NGPA  distorted  price  signals  in 
the  natural  gas  market,  raised  consumer 
prices  above  market-clearing  levels, 
inhibited  efficient  production  of  least- 
cost  supplies,  and  would,  unless 
modified,  result  in  the  loss  of  some  11 
trillion  cubic  feet  of  old  gas  reserves. 
DOE  argued  that  overall  prices  for  gas 
had  not  fallen  to  market-clearing  levels, 
despite  the  current  surplus  of  available 
supplies,  due  to  the  cushion  provided  by 
old  gas  ceiling  prices  and  that  as  a  result 
consumers  had  not  realized  the  full 
benefit  of  market  competition.  DOE  also 
argued  that  the  NGPAs  old  gas  pricing 
system  failed  to  assign  a  reasonable 
share  of  the  replacement  cost  of  new  gas 
supplies  to  purchasers  of  old  gas  and 
concluded  that  the  old  gas  ceiling  prices 
should  be  corrected  to  take  into  account 
current  competition  in  natural  gas 
markets.  DOE  therefore  proposed  that 


<  On  July  18.  ises.  the  CommiMlon  tiayed  th« 
effecliveneti  of  Order  No.  451  until  July  3a  1986.  at 
(he  requeat  of  the  United  Stalea  Court  of  Appeala 
for  the  Eighth  Circuit  35  FTRC 1  61.067  The  atay 
waa  granted  in  order  to  allow  additional  time  for 
the  court  to  conaider  a  petition  filed  on  |uly  1. 1966, 
by  KN  Energy.  Inc.  requeating  isau«nce  of  a  writ  of 
prohibitioo  or.  alternatively,  a  writ  of  mandamua 
directing  the  Commiaaion  to  vacate  Order  No.  451. 
On  August  19.  1966,  the  Court  denied  KN'a  petition. 
In  re  KN  Energy.  Inc..  No.  86-1806  (8th  CIr.  Aug.  19, 
1966). 

»  42  U.S.C  7173  (1962). 
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the  Commission  exercise  its  authority 
under  sections  104(b)(2)  and  106(c)  of 
the  NGPA  to  eliminate  vintage-based 
pricing  of  old  gas  by  establishing  a 
uniform  ceiling  price  equal  to  the  highest 
current  ceiling  price  for  old  gas,  that 
being  the  po8t-1974  vintage,  with  a  price 
of  $2.57  per  MMBtu  as  of  June  1986.' 

DOE  also  proposed  a  "good  faith 
negotiation  rule"  under  which  "first 
sellers"  ♦  would  be  given  a  one-time 
right  to  request  their  purchasers  to 
nominate  a  price  the  purchaser  was 
willing  to  pay.  up  to  the  new  ceiling.  If 
the  purchaser  nominated  the  ceiling 
price,  the  sale  would  continue  at  the 
new  ceiling  price.  If  the  purchaser 
nominated  a  lower  price,  the  seller  could 
accept  the  price  and  continue  sales  at 
that  price.  Alternatively,  the  seller  could 
reject  the  nominated  price,  in  which 
case  sales  would  continue  at  the 
existing  price,  but  the  seller  would  have 
the  right  at  any  tiipe  to  sell  the  gas  to 
another  purchaser  at  a  higher  price 
provided  the  sale  was  for  a  term  of  at 
least  two  years.  In  that  event,  the  seller 
would  be  released  from  any  further 
obligation  in  law  or  contract  to  the 
existing  purchaser  upon  30-day8  notice. 
DOE  also  proposed  that  the  Commission 
exercise  its  authority  under  NGPA 
section  107(b)  by  establishing  higher 
incentive  prices  for  production 
enhancement  gas  and  creating  certain 
new  categories  of  gas  eligible  for  the 
higher  Incentive  prices. 

Notice  of  the  proposed  rule  was 
issued  in  the  Federal  Register  on 
November  25. 1985  (50  FR  48540).  On 
December  20. 1985.  the  Commission 
issued  a  notice  estabUshing  a  schedule 
for  public  comments  on  the  proposed 
rule.*  The  Commission  requested 
comments  by  interested  parties 
concerning  die  scope  of  Commission 
authority  to  implement  the  proposal, 
including  the  elements  of  the  just  and 
reasonable  rate  standard  applicable  to 
old  gas  prices,  the  operation  of 
indefinite  price  escalation  clauses  in  old 
gas  contracts,  the  relationship  of  the 
proposed  rule  to  the  Commission's  block 
billing  proposal  in  Docket  No,  RM85-1- 
000  and  the  likely  response  of  the 
market  in  developing  old  gas  supplies. 
On  February  28, 1986,  the  Commission 


»  Under  DOFa  proposal  the  new  ceiling  price 
would  continue  to  k>e  adfuated  for  inflation  each 
month.  First  seller*  would  be  entitled  to  claim  the 
new  ceil  .ig  price  only  if  authorized  by  contract. 
However,  since  approximately  90  percent  of  old  gas 
la  sold  under  contracts  containing  sufficient 
authorization  in  the  form  of  indefinite  price 
escalation  clauses,  moat  old  gas  producers  would  be 
entitled  to  daim  the  new  ceiling  pnoe. 

*  See  NGPA  section  2(21).  16  U.&C  3S02t») 
(1962). 

•  50  PR  52935  (Dec.  27, 1965). 


issued  a  notice  providing  for  the  filing  of 
reply  comments  and  scheduling  a  two- 
day  public  conference  for  discussion  of 
issues  involved  in  the  proposed  rule.* 
Initial  comments  were  filed  by  February 
25. 1986,  and  reply  comments  were  filed 
by  March  27, 1986.  Over  160  initial 
comments  and  over  40  reply  comments 
were  received  from  numerous 
producers,  pipelines,  and  gas 
distribution  companies,  as  well  as  DOE, 
the  United  States  Department  of  Justice, 
consumer  representatives,  members  of 
Congress,  States,  State  regulatory 
agencies.  Cities,  trade  and  business 
associations,  and  individuals. 

In  Order  No.  451,  the  Commission 
adopted  DOE's  old  gas  price  proposal, 
establishing  a  new,  alternative  ceiling 
price  of  $2.57  per  MMBtu  for  old  gas 
subject  to  Commission  jurisdiction 
under  NBPA  sections  104  and  106.  The 
Commission  jurisdiction  under  NGPA 
104  and  106.  The  Commission  also 
adopted  a  modified  version  of  the  good 
faith  negotiation  rule.  The  good  faith 
negotiation  rule  proposed  by  DOE  was 
modified  by  allowing  purchasers,  in 
response  to  price  renegotiation  requests 
of  a  first  seller,  to  request  price 
renegotiation  of  any  gas  sold  under  the 
contract  placed  on  the  bargaining  table 
by  the  producer  as  well  as  all  gas  sold 
under  other  contracts  with  the  same  first 
seller  which  include  any  old  gas.  Each 
party  is  allowed  60  days  to  respond  to 
price  nomination  requests  of  the  other 
party,  and  each  party  is  given  30  days  to 
respond  to  the  other  party's  price 
nomination.  If  no  agreement  on  repricing 
is  reached,  the  producer  may  abandon 
sales  to  the  purchaser  and  the  purchaser 
may  terminate  its  purchases.  "The 
effectiveness  of  the  good  faith 
negotiation  rule  was  deferred  until 
November  1, 1986.  in  order  to  enable 
both  purchasers  and  first  sellers  to 
become  familiar  with  its  terms  and  to 
encourage  contracting  parties  to  enter 
into  voluntary  contract  renegotiations  in 
lieu  of  mandatory  renegotiation  under 
the  good  faith  negotiation  procedures.'' 
Adandoning  producers  were  granted 
blanket  certificates  of  public 
convenience  and  necessity  authorizing 
the  sale  of  gas  abandoned  or  released 
under  the  rule,  and  rate  filing 
requirements  were  waived  for  such 
sales.  DOE's  proposals  to  require  that 
any  sale  of  abandoned  gas  be  for  a  term 
of  at  least  two  years  and  at  a  price 


higher  than  that  offered  by  the  existing 
purchaser  were  not  adopted.  The 
Commission  instead  provided  firm  sales 
customers  of  interstate  pipelines  with  a 
right  of  first  refusal  enabling  them  to 
purchase  abandoned  or  released  gas  by 
agreeing  to  meet  the  terms  offered  by 
any  potential  third-party  purchaser. 
Interstate  pipehnes  which  are  not  open- 
access  transporters  under  Order  No. 
436  *  were  granted  blanket 
transportation  authorization  and  are 
deemed  to  have  agreed  to  transport 
abandoned  or  released  gas  to  their 
existing  customers  or  to  interconnected 
pipehnes.  Action  on  DOE's  incentive 
price  proposal  was  deferred  pending 
further  Commission  review. 

IIL  Requests  for  Rehearing 

The  Commission  received  62  requests 
for  rehearing  challenging  virtually  every 
aspect  of  Order  No.  451.  (See  Appendix 
A.)  Applicants  seeking  rehearing  argue 
variously  that  in  adopting  the  rule  the 
Commission  exceeded  the  scope  of  its 
authority,  that  even  assuming  sufficient 
authority,  the  rationales  for  the  rule  are 
inadequate  or  invalid,  that  various 
provisions  of  the  rule  are  unlawful,  that 
the  rule  is  unbalanced  in  favor  of 
particular  categories  of  affected  parties, 
and  that  various  terms  and  provisions  of 
the  rule  require  clarification.  The 
Commission  has  reviewed  the 
arguments  set  forth  in  the  rehearing 
requests  and  concludes  they  do  not 
justify  making  any  significant  changes  in 
the  basic  terms  of  the  rule.  However,  the 
Commission  agrees  that  certain 
modifications  should  be  made,  mostly 
involving  the  procedures  of  the  good 
faith  negotiation  rule  and  transportation 
rates.  The  Commission  also  grants 
numerous  requests  for  clarification  of 
various  terms  and  provisions  of  the  rule. 

IV.  Discussion  of  Rehearing  Issues 

A.  Commission  Authority 

In  Order  No.  451  the  Commission 
acted  to  reform  the  price  structure  of  old 
gas  under  the  authority  of  sections 
104(b)(2)  and  106(c)  of  the  NGPA  and 
rejected  arguments  of  various 
commenters  that  Congress' 
incorporation  in  the  NGPA  of  the  prices 
and  price  structure  for  old  gas  in  effect 


•  50  FR  7583  (Mar.  5, 1986). 

'  On  July  17, 1986,  the  Commission  Issued  an 
Interim  Order  on  Rehearing  to  confirm  that  contract 
amendments  may  l>e  made  outside  the  good  faith 
negotiation  procedures.  36  FERC  f  B1.0S8.  The 
Contmiasion  has  also  delayed  the  date  on  which 
good  faith  negotiation  nay  kw  initiated  until 
Deceml)er  IB,  1986.  37  FERC  1 61.077. 


•  Regulation  of  Natural  Gas  Ptpellnes  After 
Partial  Wellhead  Decontrol.  Docket  No.  RM85-1- 
000.  Order  No.  436,  50  FR  42408,  42,372  (Oct.  18, 
1985),  corrected  at  50  FR  45907  (Nov.  5, 1985):  Order 
No.  436-A.  50  FR  52.217  (Dec.  23. 1985);  Order  No. 
436-B.  51  FR  8398  (Feb.  24, 1986);  Order  No.  436-C, 
51  FR.  11506  (April  4, 1968);  Order  No.  436-D,  51  FR 
11569  (April  4. 1986);  Order  No.  436-E.  51  FR  11566 
(April  4. 1986);  appeals  docketed  sub  nom. 
Associated  Gas  Distributors  el  ol.  v.  FERC  Nos.  85- 
1811  et  al.  (DC.  Cir). 
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prior  to  enactment  of  the  NGPA 
deprived  the  Commission  of  authority  to 
alter  that  structure  under  the  authority 
of  the  Natural  Gas  Act  (NO A).  The 
Commission  concluded  that  the  terms  of 
sections  104(b)(2)  and  106(c)  are 
unambiguous  and  specifically  authorize 
the  Commission  to  modify  the  prices 
and  price  structure  of  old  gas,  subject 
only  to  the  just  and  reasonable  standard 
of  the  NGA. 

Requests  for  rehearing.  Numerous 
rehearing  applicants  reiterate  the 
arguments  made  in  their  comments  that 
sections  104(b)(2)  and  106(c)  do  not 
provide  authority  for  the  Commission's 
promulgation  of  a  single  maximum 
lawful  price  for  all  old  gas,  and  the 
consequent  elimination  of  the  system  of 
tiered  prices  based  on  the  date  the  wells 
were  drilled."  Applicants  argue  that 
Congress  intended  to  leave  old  gas 
under  the  largely  original-cost-based 
price  ceilings  in  effect  at  the  time  of 
enactment  of  the  NGPA  in  order  to 
protect  consumers  from  the  effects  of 
deregulation  of  new  gas  prices  and 
prevent  a  financial  windfall  to 
producers  of  old  gas,  while  at  the  same 
time  stimulating  addition  of  new 
reserves,  and  that  the  Commission's 
action  in  Order  No.  451  is  thus  at  odds 
with  the  basic  purpose  and  design  of  the 
NGPA. 

Applicants  argue  that  the 
Commission's  authority  to  increase  old 
gas  prices  under  sections  104(b)(2)  and 
106(c)  is  limited  to  applying  the  rate- 
making  principles  embodied  in  the  last 
producer  rate  orders  issued  by  the 
Federal  Power  Commission  before 
enactment  of  the  NGPA,  Opinion  Nos. 
770  and  770-A."'  These  orders  modified 
a  decision  in  the  previous  national  rate 
order.  Opinion  No.  699-H. '  •  to  gradually 
eliminate  vintaging,  and  re-estabhshed  a 
vintaged-based  price  structure  for  old 
gas.  Applicants  argue,  therefore,  that  the 
Commission  now  lacks  authority  to 
eliminate  the  system  of  vintage  pricing 
adopted  in  Opinion  No.  770  or  to  base 
old  gas  ceiling  prices  on  cost  methods 
different  from  those  from  which  the  old 
gas  prices  adopted  in  that  proceeding 
were  derived.  UDC  argues  that  the 


•  United  Distribution  Companies  [UDC)  at  15-37; 
American  Public  Gas  Association  (APGA)  at  12-20: 
Maryland  Peoples  Counsel /National  Association  of 
Slate  Utility  Consumer  Advocates  (MPC  NASUCA) 
at  »-13;  KN  Energy.  Inc.  |KN)  at  lJ-17:  Northern 
Natural  Gas  Company  (Nonhem  Natural)  at  &-10: 
Florida  Cities  at  5-6:  Public  Service  Commission  of 
New  York  (N.Y  PSC)  at  2-8:  Public  Service 
Commission  of  the  District  of  Columbia  (D.C.  PSC) 
at  8-13:  Interstate  Natural  Gas  Association  of 
America  (INGAA)  at  8-7:  Michigan  and  the 
Michigan  Public  Service  Commission  (Michigan)  at 
2-5:  Laclede  Gas  Company  (Laclede)  at  2-8. 

■0  56  i-TC  508  (1976)  and  56  FPC  2898  (1976). 

"  56  FPC  804  (197*). 


Commission  had  never  adopted  a  purely 
replacement-cost-based  rate  for  old 
flowing  gas  prior  to  enactment  of  the 
NGPA  and  that  Congress,  therefore, 
could  not  have  intended  to  allow  the  use 
of  this  methodology  to  raise  ceiling 
prices  for  old  gas  under  the  authority  of 
section  104(b)(2)  of  the  NGPA.>« 

Several  applicants  argue  that  the 
United  States  Supreme  Court's 
discussion  of  the  NGPA  in  Public 
Service  Commission  of  New  York  v. 
Mid-Louisiana  Gas  Co.^^  supports  the 
conclusion  that  the  Commission  is 
precluded  from  eliminating  vintaging, 
and  that  the  Commission  may  increase 
old  gas  prices  under  the  authority  of 
sections  104(b)(2)  and  106(c)  only  when 
traditional  NGA  principles  would 
dictate  a  higher  price,  such  as  when 
costs  have  increased  at  a  rate  in  excess 
of  the  statutory  inflation  adjustment.^* 
UDC  cites  Mid-Louisiana  for  the 
proposition  that  the  vintaged  price 
structure  for  old  gas  became  unalterable 
upon  passage  of  the  NGPA: 

The  statute  evinces  cai^ful  thought  about 
the  extent  to  which  producers  of  'old  gas" — 
the  gas  already  dedicated  to  interstate 
commerce  before  passage  of  the  NGPA — 
would  be  able  to  enjoy  incentive  pricing. 
Section  104  of  the  statute  directly 
incorporates  part  of  the  'vintaging'  pattern 
that  previously  existed  under  the  NGA.'* 

Several  applicants  argue  that  the 
Commission's  authority  under  sections 
104(b)(2)  and  106(c)  is  limited  to  granting 
"special  relier'  on  a  case-by-case  basis, 
where  the  otherwise  applicable  ceiling 
prices  are  insufficient  to  allow 
producers  to  recover  their  production 
costs."  These  applicants  cite  a 
Commission  order  terminating  a 
proposed  rulemaking  on  special  relief 
regulations  where  sections  104(b)(2)  and 
106(c)  were  described  as  providing 
authority  under  the  NGPA  to  continue 
granting  special  relief  in  accordance 
with  procedures  and  standards 
developed  under  the  NGA."^  The  PUC 
of  California  also  cites  Interstate 
Natural  Gas  Association  of  America  v. 
FERC  ••  for  the  proposition  that 
Congress  did  not  intend  to  permit  the 
Commission  to  raise  old  gas  prices 


"inx:  at  17-20. 

•*  463  U.S.  319.  333-35  (1983). 

'♦  UDC  at  31-33:  MPC  NASUCA  at  11-12. 

■>  483  US.  at  334. 

'•  DC.  PSC  at  8-9:  California  Public  Utilities 
Commission  (Cat.  PUC)  at  15-17:  Southern 
California  Gas  Company  (SoCal)  at  10-12. 

■^  FERC  Statutes  and  Regulations.  Regulations 
Preambles  (1982-1985),  1  3a58S  at  3a928. 

'•  716  F.2d  1  (DC.  Cir.  1983).  cert,  denied.  Exxon 
Corp.  v.  Interstate  Natural  Gas  Assoc.  465  U.S.  1106 
(1964). 


across  the  board,  but  only  on  a  case-by- 
case  basis." 

Other  applicants  argue  that  because 
the  new  ceiling  price  is  well  above 
current  market  prices  for  natural  gas. 
Order  No.  451  constitutes  de  facto 
deregulation  of  old  gas,  in  contravention 
of  Congress'  intent  under  the  NGPA  to 
leave  old  gas  "forever  regulated."  •" 
These  applicants  note  that  the 
Commission  repeatedly  asserted  its  goal 
of  providing  for  "market-responsive 
prices"  for  old  gas  by  means  of  the 
regulations  promulgated  in  Order  No. 
451.  They  argue,  however,  that  the 
Supreme  Court  has  construed  the  NGA 
as  prohibiting  the  Commission's  reliance 
on  prevailing  prices  in  the  marketplace 
to  determine  just  and  reasonable  rates, 
citing  FPC  v.  Texaco.  Inc.*^ 

Commission  Response.  The 
Commission  recognizes  that  section 
104(b)(1)  of  the  NGPA  was  intended  to 
directly  incorporate  the  just  and 
reasonable  rates,  and  thus  the  cost- 
based  prices  according  to  vintage,  in 
effect  at  the  time  of  the  NGPA's 
enactment.  Further,  the  Commission 
agrees  that  Congress  considered  this 
provision  for  old  gas  prices  to  be  a 
significant  feature  of  the  NGPA's  design, 
intended  to  mitigate  the  effects  on 
consumers  of  allowing  higher  prices  for 
new  gas.  The  Commission  expressed  the 
same  rationale  for  its  decision  to  retain 
vintage-based  rates  in  Opinion  No.  770. 
However,  the  applicants  have  not  cited, 
nor  has  the  Commission  found,  any 
legislative  history  whatsoever  on 
section  104(b)(2),**  or  the  virtually 
identical  sections  106(c)  and  109(b)(2), 
that  raises  any  doubt  about  its  plain 
meaning.  If  Congress  had  intended  old 
gas  prices  to  be  forever  subject  to  the 
ceilings  in  effect  when  the  NGPA  was 
enacted,  subject  only  to  the  statutory 
inflation  adjustment,  sections  104(b)(2) 
and  106(c)  would  not  have  been 
included  in  the  NGPA.  The  authority 
granted  to  the  Commission  under  these 
provisions  to  increase  old  gas  prices 
above  the  otherwise  applicable 
maximum  lawful  prices  is  too  clear  to 
admit  any  doubt.  By  inclusion  of  these 
provisions.  Congress  authorized  the 
Commission  to  review  and  revise  old 
gas  prices  in  light  of  current  conditions. 
The  only  limitations  imposed  by  section 
104(b)(2)  on  the  Commission's  authority 
to  restructure  old  gas  prices  is  that  such 


■•PUC  of  California  at  1& 

"  Northern  Natural  at  11-13:  Minnesota 
Department  of  Public  Safely  (Minnesota  DPS)  at  2- 
3:  INGAA  at  6-9:  APGA  at  16-17:  Kansas  Power  k 
Ught  Company  (KP»L)  at  14-18:  N.Y.  PSC  at  13-15. 

•■  417  U.S.  380  at  397-00  (1978). 

"  15  U.S.C  3314(b)(2)  (1982). 
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prices  must  be  just  and  reasonable 
within  the  meaning  of  the  Natural  Gas 
Act  and  may  not  be  lower  than  the 
ceiling  prices  established  under  section 
104(b)(1). 

Nothing  in  section  104(b)(2)  or  the 
NGPA's  legislative  history  supports  the 
applicants'  argument  that  Congress 
intended  to  limit  the  scope  of  the 
Commission's  discretion  under  the  NGA 
to  utilize  whatever  methodology  it 
chooses  to  establish  rates  for  old  gas,  so 
long  as  the  end  result  is  just  and 
reasonable.  The  record  of  the  debates 
on  the  NGPA  demonstrates  that 
Congress  was  clearly  aware  of  the 
broad  scope  of  that  discretion.  Senator 
Abourezk,  for  example,  stated  during 
the  Senate's  debate  on  the  NGPA  on 
September  19. 1978: 

In  addition,  it  is  critical  to  point  out  that  the 
law  (NGA)  does  not  require  that  the  price  set 
by  the  FERC  be  cost-based,  except  that,  in 
the  absence  of  full  cost  justification,  the 
FERC  must  show  the  tangible  benefits  to 
consumers.  This  is  the  "end  result  test" 
established  in  FPC  against  Hope  Natural  Gas 
Co.  .  .  . 

Nothing  prevents  FERC  setting  the  rate  at 
whatever  Ifevel  is  necessary  actually  to  elicit 
new  supply.  .  .  .*' 

Senator  Kennedy  also  stated,  later  the 
same  day: 

I  want  to  remind  Senators  that  the  means  of 
increasing  production  is  already  available  in 
the  form  of  the  Federal  Energy  Regulatory 
Commission  Authority.  Sufficient  authority 
already  exists  to  establish  prices  which  will 
bring  forth  gas  at  a  "just  and  reasonable" 
price  and  to  vary  that  price  according  to 
conditions.** 

However,  except  for  the  proscription  against 
reducing  old  gas  prices  from  the  ceilings 
otherwise  applicable  under  sections  104(b)(1) 
and  106(b),  Congress  did  not  limit  the 
Commission's  authority  to  establish  old  gas 
prices  under  the  just  and  reasonable  standard 
of  the  NGA.»» 


»» 124  Cong.  Rec.  satHS  (September  19, 1979). 

»♦  124  Cong  Rec.  30.023  (September  19, 1979). 

**  While  the  Commission  has  asserted  that 
sections  104(b)(2),  108(c).  and  109(b)(2)  provide 
authority  to  grant  special  relief  in  the  form  of  higher 
prices  for  old  gas  from  certain  wells  or  leases,  it  has 
never  suggested  that  the  authority  granted  by  these 
provisions  is  limited  to  granting  relief  on  a  case-by- 
case  basis.  FERC  Statutes  and  Regulations. 
Regulations  Preambles  (1982-1985)  1  30.585.  Nor  is 
this  authority  so  limited  by  the  decision  of  the 
United  Slates  Court  of  Appeals  for  the  DC.  Circuit 
in  Interstate  Natural  Gas  Association  of  America  v. 
FERC.  supra,  that  the  Commission  lacked  authority 
under  the  NGPA  to  allow  higher  prices  for  natural 
gas  by  altering  the  standard  for  measuring  its  Btu 
content.  Section  104(b)(2)  specines  circumstances 
where  the  Commission  is  authorized  to  increase  gas 
prices,  without  limiting  the  exercise  of  that 
authority  to  Individual  cases. 


The  Statements  by  the  Supreme  Court 
in  Public  Service  Commission  of  New 
York  V.  Mid-Louisiana  Gas  Co..  supra, 
do  not  support  the  applicants'  assertions 
that  the  Commission  lacks  authority 
under  section  104(b)(2)  to  eliminate 
vintage  pricing  for  old  gas.  In  Mid- 
Louisiana  the  Court  held  that  interstate 
pipelines  that  owned  gas  wells  were 
entitled  to  have  their  intracorporate 
transfers  of  gas  treated  as  "first  sales" 
and  thus  be  subject  to  the  pricing 
provisions  of  the  NGPA.  The  statement 
from  Mid-Louisiana,  quoted  above,  is 
part  of  a  general  description  of  the 
NGPA's  pricing  provisions  and  not  a 
holding  on  the  scope  of  the 
Commission's  authority.  The  Court 
accurately  described  section  104(b)(1)  as 
directly  incorporating  the  existing 
pattern  of  vintaged  prices.  However,  the 
Court  also  referred  to  section  104(b)(2): 
"[Tjhe  statute  recognizes  that  the  ceiling 
[under  section  104(b)(1)]  may  be  too  low 
and  authorizes  the  Commission  to  raise 
it  whenever  traditional  NGA  principles 
would  dictate  a  higher  price."  *•  As 
discussed  more  fully  in  succeeding 
sections,  the  Commission  in  this 
proceeding  has  revised  the  old  gas  price 
structure  on  the  basis  of  reasonable  and 
previously  approved  principles  of 
regulation  fully  consistent  with  the  just 
and  reasonable  standard  of  the  NGA 
and  the  Court's  comments  in  Mid- 
Louisiana. 

While  the  Commission  recognizes  the 
benefits  of  market-responsive  prices  in  a 
competitive  environment,  it  does  not  in 
this  proceeding  rely  exclusively  on 
market  forces  to  establish  just  and 
reasonable  prices.  Thus,  the  price  of  old 
gas  has  not  been  deregulated  de  facto  or 
otherwise.  Order  No.  451  allows  for 
sales  of  old  gas  to  be  negotiated  in  light 
of  current  market  conditions,  but  with  a 
protective  ceiling  price  based  on  long- 
term  replacement  costs.  Because  current 
market  prices  for  natural  gas  are 
generally  below  the  alternative  ceiling 
price  established  for  old  gas  by  Order 
No.  451,  the  good  faith  negotiation 
procedures  are  expected  to  result  in 
prices  for  old  gas  that  are  market- 
responsive.  However,  old  gas  prices  can 
respond  to  market  forces  only  within  the 
just  and  reasonable  ceiling  price,  and 
thus  remain  regulated. 

The  Supreme  Coiul's  decisions  in  the 
Mobile  and  Sierra  cases  *^  established 
the  doctrine,  preserved  in  this 
proceeding,  that  the  agreement  of  the 
parties  sets  the  lawful  rate  for  a  utility 
service  under  the  NGA.  so  long  as  the 


contract  rate  does  not  exceed  the  rate 
found  just  and  reasonable  by  the 
Commission.  Thus,  market  forces  will 
operate  within  the  regulated  ceiling 
price  for  old  ga*-under  Order  No.  451  as 
under  any  other  rate  ceiling  established 
by  the  Commission  under  the  NGA,  or 
under  NGPA  ceiling  prices  for  other 
categories  of  gas. 

B.  Old  Gas  Price  Structure 

In  the  final  rule  the  Commission 
determined  that  the  record  in  this 
proceeding  demonstrated  that  the  old 
gas  price  structure  was  a  principal 
source  of  market  distortion,  that  it 
caused  producers  to  abandon 
prematurely  easily  accessible  supplies, 
and  caused  consumers  to  react  to 
misleading  market  signals.  The 
Commission  concluded  that  the  old  gas 
price  structure  was  a  central  factor 
contributing  to  current  maricet 
anomalies,  characterized  by  falling 
wellhead  prices,  unresponsive  citygale 
prices,  fuel  swritching,  loss  of  loads,  and 
excess  production  and  transmission 
capacity.  The  Commission  therefore 
determined  that  the  old  gas  price 
structure  was  unjust  and  unreasonable 
and  should  be  abolished. 

In  adopting  the  final  rule,  the 
Commission  confirmed  the  view  that  the 
then-existing  old  gas  price  structure  was 
outmoded,  and  characterized  by 
distortions,  inequities,  inefficiencies  and 
disincentives,  that  demanded  reform.** 
Prior  to  issuance  of  Order  No.  451.  it  had 
been  nine  years  since  the  last  national 
ratemaking  was  completed.  Thus,  the 
economic  data  and  information 
concerning  replacement  costs, 
commodity  values,  and  other  factors 
which  were  considered  by  the 
Commission  in  formulating  the  old  gas 
prices  had  been  overtaken  by  events, 
which  include  the  current  market 
realities  of  excess  deliverability  aiid 
declining  investment  in  exploration  and 
development  and  the  imperative  need 
for  national  ener^  self-sufficiency.  The 
former  system  of  vintaged  rates  for  old 
gas  failed  to  accurately  reflect  the  cost 
and  market  value  of  certain  categories 
of  old  gas;  thus,  it  discouraged 
production  of  old  gas  reserves,  reflected 
an  unwarranted  disparity  between  old 
and  new  gas  prices,  was  unnecessarily 


■*  319  U.S.  at  333  (emphasis  in  original). 

"  United  Gas  Pipe  Line  Co.  v.  Mobile  Gas  Corp.. 
350  U.S.  332  (1956):  FPC  v.  Sierra  Pacific  Power  Co.. 
350  US.  346  (1956). 


••  The  former  price  structure  for  old  gas  consisted 
of  15  separate  categories  based  for  the  most  part  on 
the  vintage-based  price  categories  and  related 
prices  established  by  the  Commission  in  national 
rate  proceedings  in  Opinion  Nos.  749  (pre-1973  gas) 
(54  FPC  3000  (1975))  and  770-A  (posl-1972  gas)  (56 
FPC  2898  (1976)1  and  which  were  in  effect  as  of 
April  1977.  These  rates  were  incorporated  in  the 
NGPA.  subiect  to  increase  by  the  Commission  to  a 
new  maximum  lawful  price,  if  just  and  reasonable 
within  the  Natural  Gas  Act. 
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complex,  and  caused  distortion  in  the 
market  because  of  the  unequal  access  of 
pipelines  and  distributors  to  various 
categories  of  old  gas  supplies. 

The  Commission  found  most 
persuasive  studies  showing  that  if 
current  old  gas  prices  were  held  at  their 
present  levels,  approximately  11  Tcf  of 
old  gas  reserves  would  not  be  produced. 
The  11  Tcf  of  old  gas  reserves  not 
produced  as  a  result  of  vintaging  would 
have  been  replaced  by  higher-priced 
energy  supplies.  In  part  these 
incremental  supply  requirements  would 
be  met  by  foreign  imports  of  both  oil  and 
gas  and  the  nation's  energy  security 
would  thereby  be  compromised  and  its 
trade  balance  weakened.  Regardless  of 
the  source  of  the  incremental  supplies, 
however,  the  nation's  energy  users 
would  be  required  to  pay  more  for  these 
incremental  supplies  than  would  be 
necessary. 

The  Commission  utilized  as  one  basis 
for  judging  the  justness  and 
reasonableness  of  the  NGPA  old  gas 
prices,  the  four  criteria  employed  by  the 
Commission  in  its  notice  requesting 
supplemental  comments  in  Docket  No. 
RM85-1-000  (Part  D).  issued  on  October 
9, 1985.**  Under  these  standards,  a  just 
and  reasonable  rate  must  (1)  permit 
efficiency  in  the  production  and 
consumption  of  natural  gas,  (2}  permit 
fair  competition,  (3)  prevent  wasteful 
depletion,  and  (4)  respond  to  changing 
conditions  in  the  industry.  The  former 
vintaged  old  gas  prices  failed  to  meet 
these  standards  and  were  therefore 
found  no  longer  just  and  reasonable. 

Requests  for  rehearing.  A  number  of 
rehearing  applicants  challenge  the 
Commission's  findings  concerning  the 
price  structure  of  old  gas.'°  A  large 
nimfiber  of  these  parties  continue  to 
argue  that  the  major  cause  of  distortion 
in  the  natural  gas  market  is  the  rigidity 
of  existing  contract  relationships,  not 
vintaging.  They  also  argue  that  the 
Commission  appears  at  one  time  to  have 
shared  this  view — notably  in  Order  No. 
436 — and  that  the  Commission's 
"change"  of  position  is  inconsistent"  In 
this  vein.  Northwest  Central  asserts  that 
the  Commission  acted  arbitrarily  "in 
failing  to  resolve  issues  involving  new 
gas  with  above-market  prices  and  high 


••  50  FR  42372  (Oct.  li  1985). 

*'  Associated  Csi  Distributors  (ACD)  at  B:  The 
Kansas  Power  and  Light  Company.  Kansas  Put>(ic 
Service  Company,  and  Miaaouii  Public  Service 
Company  (KPftL:  ei  al.)  at  2ft-Z7;  (MPC  NASUCA  at 
24-26:  Northern  Natural  at  ft  DC-  PSC  at  4: 
Northern  Illinois  Gas  Company  (Nl-Cas)  at  9; 
Interstate  Power  Company  at  4:  KN  at  15-17: 
Northwest  Central  Pipeline  Corporation  (Northwest 
Contra!)  at  23-24.  Midwest  Bnergy  Inc.  (Midwest)  at 

>•  AGO  at  S:  KPftL  el  aJ.  al  2B-Z7. 


take-or-pay  contracts."  '*  Putting  it 
another  way.  KP&L  asserts  that  the 
Commission's  finding  that  the  vintaging 
pricing  structure  is  responsible  for 
current  market  disorders  was 
arbitrary."  NI-Gas  appears  to 
acknowledge  as  beneficial  the  fact  that 
Order  No.  451  addresses  the  causes  of 
distortion  (vintage  rates),  but  argues  that 
the  rule  provides  "no  symptomatic 
relier*  '*  from  contracts. 

MPC/NASUCA  renew  assertions  that 
the  competitive  advantages  associated 
with  disproportionate  access  to  the  old 
gas  vintages  no  longer  exist.  MPC/ 
NASUCA  confirm  that  what  they  refer 
to  are  the  bidding  wars  of  the  1978-1981 
period  of  relative  supply  scarcity.  During 
that  period,  pipelines  with  relatively 
larger  cushions  of  old  gas  vintages  were 
able  to  outbid  their  competitors,  not  on 
the  basis  of  efficiency  of  operation  and 
management,  but  solely  based  on  the 
amount  of  "old"  gas  they  could  roll-in 
without  adversely  affecting  their 
weighted  average  cost  of  gas  (WACOG) 
vis-a-vis  other  pipelines.'*  Since  all 
WACOG's  are  now  above  market- 
clearing  levels.  MPC/NASUCA  insist 
that  the  distorting  effects  of  what  they 
admit  are  "artificially  low  prices"  •• 
have  been  expended. 

KN  asserts  that  because  Congress 
incorporated  "part  of  the  vintaging 
pattern"  into  the  NGPA.  the  Commission 
no  longer  has  the  discretion  to  eliminate 
vintaging,  even  if  it  did  have  that 
discretion  under  the  NGA.  KN  claims 
that  the  Commission's  staff 
"acknowledged  the  fact  that  the 
Commission  has  no  clear  legal  authority 
to  eliminate  vintaging."  "in  the  staff 
analysis  attached  to  the  1982  Notice  of 
Inquiry  in  Docket  No.  RM82-26-O00. 

Finally,  a  number  of  applicants  take 
issue  with  the  Commission's  perception 
that  the  old  gas  "cushions"  enjoyed  by 
some  pipelines  are  the  result  of 
historical  accident  Northern  Natural,  for 
example,  asserts  that  the  cushions  "in 
mo^t  cases"  reflect  years  of  prudent  and 
effective  management." 

Commission  response.  Applicants 
have  generally  raised  arguments 
previously  made  in  comments  and  reply 
comments  to  the  final  rule.  The 


**  Northwest  Central  at  2S. 

"  KPkL  el  al  al  27. 

■*  rn-Cas  at  9. 

*•  See  Order  No.  4S1.  n  FR  at  22181  and  n.lia 

"  MPC/NASUCA  at  25. 

"  KN  at  13-17  citing  Staff  Analysis.  Impact  of  th« 
NGPA  on  Currant  and  Fronted  Natural  Gas 
Markets  (Notice  of  Inquiry).  IV  FERC  Stats,  ft  Regs. 
1  35.512  at  35.573-74  (1982).  KN'i  assertions  related 
to  the  Commission'i  authority  to  eliminate  vintaging 
has  already  been  addressed  in  Part  IV  A.,  tapra. 

*•  Northern  Natural  at  a  Siee  also  Intarstata 
Power  Company  at  4:  Midwest  at  4-S. 


Commission  has  already  considered  and 
disposed  of  these  arguments.  The 
Commission  finds  nothing  new  that 
would  impel  it  to  change  its 
determination  that  the  old  gas  vintage 
price  structure  had  become  unjust  and 
unreasonable  ;«nd  should  therefore  be 
replaced. 

The  Commission  reaffirms  that  the 
former  ceiling  price  structure  for  old  gas 
is  the  primary  cause  of  continuing  price 
distortions  to  consumers  in  natural  gas 
markets.  This  is  not  to  say  it  is  the  only 
cause. 

The  former  old  gas  prices  distorted 
consuming  patterns  in  two  ways.  First 
consumers  supplied  by  pipelines  with 
access  to  large  quantities  of  the  below 
market-priced  vintages  are  misled  into 
the  false  belief  that  they  can  continue  to 
buy  incremental  units  of  gas  for  less 
than  the  true  market  price.  These 
pipehnes  are  then  required  to  meet  their 
customers'  demands  by  bidding  up  the 
price  of  new  gas.  Second,  consumers 
supplied  by  pipelines  with  limited 
access  to  low-priced  categories  of  gas 
are  required  to  pay  higher  than 
necessary  prices  because  these 
pipelines  have  to  purchase  incremental 
supplies  whose  price  has  been  distorted 
by  pipelines  who  had  large  quantities  of 
below  market-priced  gas  and  who  have 
bid  up  the  price  of  new  gas  to  meet  their 
own  customers'  demands.  Consequently, 
customers  of  high  cost  pipelines  have 
attempted  to  switch  to  either  less 
expensive  gas  supplies  or  alternative 
fuels  when  able,  thus  causing  their 
original  pipeline  supplier  to  lose  load 
and  attempt  to  shift  costs  to  those 
customers  without  the  ability  to  switch 
supplies  or  fuels.  Likewise,  customers 
supplied  by  pipelines  with  access  to 
large  quantities  of  the  below  market- 
priced  vintages  will  not  consider  the  use 
of  alternative  supplies  even  though 
those  supplies  may  be  cheaper  when  the 
incremental  supplies'  marginal  cost  is 
compared  with  the  marginal  cost  being 
paid  by  their  pipeline  supplier. 

These  same  price  signal  distortions 
also  distort  producers'  exploration, 
development  and  production  decisions. 
Specifically,  producers  selling  new 
supplies  find  that  pipelines  endowed 
with  a  below-market  cushion  of  old  gas 
are  willing  to  pay  otherwise  above- 
market  prices  in  order  to  secure  new 
supplies  to  meet  their  growing  demand. 
This  in  turn  encourages  the  development 
of  more  new  high-cost  marginal  supplies 
at  costs  which  exceed  that  which  an 
undistorted  market  would  be  willing  to 
pay,  while  producers  of  below-market- 
priced  old  gas  vintages  are  discouraged 
from  making  investments  needed  to 
maximize  production  of  easily  available 


production  from  existing  fields. 
Correcting  these  distortions  which  arise 
primarily  from  the  old  gas  price 
structure  was  the  central  purpose  of  the 
notice  of  inquiry  in  Docket  No.  RM82- 
26-000,"  was  integral  to  the  proposal  in 
Docket  No.  RM85-1-O00,«o  and  was 
finally  accomplished  in  Order  No.  451.*" 
Notwithstanding  the  assertions  of 
certain  applicants  to  the  contrary,  the 
Commission  has  neither  changed 
positions  nor  been  inconsistent.  The 
elimination  of  vintaging,  coupled  with 
the  good  faith  negotiation  process,  will 
help  bring  economic  rationality  and 
more  competition  to  the  natural  gas 
markets  and  will  provide  a  framework 
for  overhauling  rigid  contract  structures. 
In  the  more  economically  rational 
market-responsive  environment  created 
by  Order  No.  451.  lower  cost  gas  will  be 
produced  first  and  higher  cost  gas 
produced  only  later,  as  needed. 

Applicant  NI-Gas  is  correct  in  at  least 
acknowledging  that  Order  No.  451 
addresses  the  root  causes  of  market 
distortion  by  collapsing  the  vintage 
rates,  than  are  those  applicants  such  as 
AGD  who  insist  that  the  contractual 
"symptoms"  of  vintaging  are  the  root 
problem.  Treating  the  cause  of  an 
ailment  will  provide  relief  from  the 
symptoms  in  due  course.  The 
Commission  cannot  concur  that  Order 
No.  451,  by  treating  vintaging  as  a  root 
cause,  provides  no  symptomatic  relief 
whatsoever  for  these  contract  problems. 
Under  the  good  faith  negotiation  process 
established  by  the  rule.*^  pipelines  as 
well  as  producers  may  effect  the 
renegotiation  of  many  "problem" 
contracts  entered  into  in  the  context  of 
the  old  vintage  structure.  Moreover. 
Order  No.  451  provides  room  for  and 
encourages  negotiations  outside  of  the 
good  faith  negotiation  process.*'  Thus 


"  See  Order  No.  451. 51  FR  at  22181  n.105  (lune 
1&  1966). 

"  Id.  at  22182  ("I  V|inlaging  is  the  major  cause  of 
the  market  distortions  identitiad  by  the  Commission 
ln.Dooket  No.  RM85.-1.-QD0.  .  ,  ."), 

«' AGD  argues  that  in  Order  No.  436.  the 
Commission  attributed  market  disorders  to  rigid 
contracts,  but  in  Order  No.  451  attributed  them  to 
the  vintage  pricing  system.  Since  Order  No.  43e'8. 
"principal  mission"  was  market  analysis,  the  Order 
No.  436  approach  should  have  been  adopted 
according  to  AGD.  Yet  the  approach  of  Part  D  of 
Order  No.  436  dealt  by  indirection  with  the  problem 
the  Commission  addressed  directly  in  Order  No. 
451.  Thus  there  was  no  divergence  from  the 
"mission"  of  Order  No.  436  as  alleged  by  petitioner 
AGD.  See  AGD  at  8.  Both  orders  have  a  role  to  play 
in  developing  a  more  market-responsive  industry 
framework.  See  oho  Part  V.  B..  infra. 

"  Order  No.  451.  51  FR  22204-09  (June  1&  1986). 

♦•  See  also  Interim  Order  On  Rehearing,  issued 
July  17. 1986.  Docket  No.  RM86-3-0O2.  36  FERC 
161.058.  designed  to  encourage  voluntary 
renegotiation  by  clearly  permitting  contract 
amendments,  if  the  parties  desire,  without  loss  of 
rights  under  the  good  faith  negotiation  rule. 


Order  No.  451  addresses  both  the 
primary  cause  and  the  symptoms  of  the 
existing  market  distortions.  AGD,  KP&L. 
and  Northwest  Central's  assertions  of 
inconsistency  with,  or  departure  from. 
Order  No.  436  and  the  Notice  of  Inquiry 
are  therefore  without  merit. 

The  Commission  must  similarly  reject 
again  the  contentions  of  those 
petitioners  such  as  MPC/NASUCA.  who 
assert  that  the  distortions  engendered 
by  the  vintage  structure  no  longer  exist. 
MPC/NASUCA  admit  the  old  vintages 
were  "artificially  low"  and  had  a 
distorting  effect  in  the  past.**  MPC/ 
NASUCA  confirm  the  Commission's 
assumption  in  Order  No.  451  that  the 
distortion  they  refer  to  is  a  narrower 
concept  than  the  Commission's,  because 
it  is  limited  to  the  immediate  effects  of 
the  bidding  wars  of  the  1978-1981  period 
of  relative  supply  scarcity.  During  that 
period,  pipehnes  were  able  to  bid-up 
new  supplies  to  distorted,  above-market 
levels  by  "rolling-in"  the  old  gas  with 
the  new.  In  response  to  applicant  MPC/ 
NASUCA's  insistence  that  the  distorting 
effect  of  the  "artificially  low"  vintages 
has  dissipated,  the  record  in  this 
proceeding  demonstrates  the  continuing 
correlation  between  various  pipelines' 
access  to  cushion  gas  and  the  pipelines' 
WACOGs.  Unless  the  vintage  structure 
is  corrected  now,  during  a  transient 
period  of  opporttmity  when  bidding-up 
of  new  gas  and  ability  to  roll-in  high 
price  new  supplies  with  old  gas  has 
temporarily  subsided,  the  cycle  could 
repeat  itself.  Pipelines  with  low 
WACOGs  have  an  inherenUy  distorting 
impact  on  the  market,  because  they 
need  not  contract  for  new  gas  supplies 
based  on  any  fair  measure  of 
competitive  equality.  Far  from  being 
dissipated,  the  distortions  inherent  in 
having  the  old  vintages  priced 
"artificially  low"  thus  persist  today,  and 
would  be  renewed  to  full  vigor  as  the 
gas  bubble  dissipates  and  supplies 
tighten  in  the  years  ahead.  The  current 
decline  in  rig  counts  **  testifies  to  the 
danger  of  the  full-blown  reappearance  - 
of  these  now  quiescent  distortions. 

Current  market  realities  make  it  plain 
that  there  will  not  likely  be  extensive 
new  investment  in  order  to  add 
additional  high  cost  supplies  at  this 
time.  The  most  efficient  way  of  adding 
incremental  supplies  is  to  f  timulate 
production  of  low-cost  gas.  which 
represents  an  assured  and  reliable 
supply  available  at  the  lowest 
reasonable  cost.  Therefore  the 
Commission  took  action  to  provide  the 


incentive  to  produce  these  reliable  low 
cost  supplies  by  establishing  the  new 
just  and  reasonable  rate  for  such  gas  in 
the  final  rule. 

In  addition,  gas  from  wells  with  low 
price  ceilings  may  be  prematurely 
abandoned  and  resources  lost  absent 
the  elimination  of  below-market  price 
ceilings.  The  sooner  these  distortions 
are  eliminated,  and  a  more  market- 
responsive  environment  allowed  to 
develop  under  the  negotiation  initiatives 
encouraged  by  Order  No.  451,  the  better. 
Otherwise,  some  resources  will  remain 
underproduced,  or  even  permanentiy 
lost,  while  other,  marginal  resources  are 
developed  at  higher  cost  and  before  they 
are  needed.  Consumers  on  deep  cushion 
pipelines  will  continue  to  be  misled  as 
to  the  true  cost  of  replacing  the  gas  they 
consume,  while  consumers  on  pipelines 
less  well-endowed  will  continue  to  pay 
higher  prices  for  their  supplies. 

KN's  assertion  that  the  staff  analysis 
attached  to  the  1982  Notice  of  Inquiry  in 
Docket  No.  RM  82-26-000 
"acknowledged  the  fact  that  the 
Commission  has  no  clear  legal  authority 
to  eliminate  vintaging"  is  puzzling,  when 
actually  the  staff  concluded  that  "the 
Commission  probably  has  the  legal 
authority  to  eliminate  vintaging,  if  such 
elimination  is  found  to  be  just  and 
reasonable,  by  setting  a  single  just  and 
reasonable  rate  for  ail  gas  currently 
vintaged."  *•  The  analysis  goes  on  to 
note  the  alternative  adoption  and 
elimination  of  vintaging  in  the  past,  the 
courts'  approval  of  the  Commission's 
discretion  in  this  regard,  and  the  policy 
imperatives  that  would  support 
elimination  of  the  NGPA  vintages  as 
follows:  *'' 

The  Commisgion  alternatively  embraced 
and  backed  away  from  vintaging  throughout 
the  lOeO's  and  1970'8.  The  elimination  of 
vintaging  has,  therefore,  been  considered  by 
the  Commission  and  reviewed  by  the  courts 
on  several  occassions. 

•  •         •         *         * 

On  judicial  review  of  Opinion  No.  69&-H, 
the  Court  recognized  that  the  Commission 
was  not  bound  by  its  previous  vintaging 
policies,  but  that  the  Commission  should  "be  -  - 
permitted  latitude  to  evaluate  old 
experiments  and  modify  or  abandon  them 
wlien  [its]  best  judgment  require|8J  such 
course  of  action."  [SheJJ  Oil  Co.  v.  FPC,  520 
F.2d  1061. 1077-78  (5th  Cir.  1975).  cert  denied. 
426  U.S.  941  (1976).] 

•  •         »         •         « 

(T]he  principal  difference  between 
eliminating  vintaging  and  not  eliminating 
vintaging  would  not  be  the  average  price  paid 


**  MPC/NASUCA  at  25. 

*»  Hughes  Rig  Count  as  of  Nov.  11, 1965  was 
1.895:  as  of  Nov.  10, 1988  it  declined  to  874.  See  Oil 
»  Gas  Journal,  week  of  Nov.  17, 1988,  at  76. 


*•  Appendix  A.— Staff  Analysis.  Impact  of  the 
NGPA  on  Current  and  Projected  Natural  Gas 
Markets  (Notice  of  Inquiry).  IV  FERC  Stats,  ft  Regs. 
1  35,512  at  35.573  (1982). 

*'  Id.  at  35.573-74. 
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by  consumers,  but  the  distribution  of  wealth 
among  producers  and  the  ability  of  interstate 
and  intrastate  pipelines  to  compete  with  and 
among  one  another  for  new  supph'es. 
(footnote  omitted.) 
*  •         •         *         • 

Finally,  vintaging  may  discriminate 
unreasonably  against  customers  of  pipelines 
that  have  a  much  smaller  price  cushion.  If 
pipelines  with  low  weighted  average  costs 
are  in  a  better  position  to  obtain  new 
supplies,  their  customers  are  more  certain  of 
delivery  of  their  supplies  and  lower  prices. 
This  advantage  is  the  result  of  a  pipeline's 
historical,  fortuitous  opportunities  to  contract 
for  large  volumes  of  low-priced  vintaged  gas 
and  bears  no  rational  relationship  to  its 
customers'  demands  or  priority  uses. 

If  anything,  this  analysis  suppoiis  the 
final  rule  as  issued  and  the  rationales 
therein.  Far  from  l)eing  an  abrupt 
departure  in  policy.  Order  No.  451 
should  be  understood  as  the  culmination 
of  a  long  study  of  the  market-ordeiing 
problem,  begun  in  the  1982  Notice  of 
Inquiry. 

Finally,  the  Commission  disagees  with 
the  assertions  of  Northein  Natural  and 
others  that  the  disparity  among 
pipelines'  old  gas  cushions  in  most  cases 
reflects  more  prudent  and  effective 
management  by  those  pipelines 
endowed  with  the  larger  cushions.** 
While  some  pipeline  managements  may 
have  geen  more  effective  in  negotiating 
for  lower  price  supplies  than  others,  a 
far  more  important  factor  was  the 
fortuitous  geographic  location  of  certain 
pipelines  near  plentiful  low-cost 
supplies  subject  to  lower  vintage  prices. 
Moreover,  the  Commission  anticipates 
that  after  Order  No.  451  is  fully 
implemented,  and  "the  dust  has  settled" 
somewhat,  those  pipelines  will  continue 
to  benefit  from  proximity  to  such  fields 
and  this  advantage  will  be  reflected  in 
relatively  lower  WACOG's  for  such 
pipeline  systems  vis-a-vis  competing 
pipelines.  While  the  final  rule  will  not 
result  in  absolutely  level  WACOGs,  it 
should  reduce  the  current  spread  in  gas 
prices  that  comprise  these  WACOGs,  by 
providing  a  framework  for  moderate 
increases  in  some  old  gcrS  prices  and 
commensurate  reductions  in  some  new 
gas  prices.  The  fmal  rule,  by 
contributing  to  a  more  economically 
efficient  market  will  benefit  those 
managements  that  are  most  genuinely 
competitive  and  skillful  by  increasing 
their  access  to  gas  that  may  now  be 


"  Midwest  Energy  Inc.  (Midwest)  is  wrong  in 
assuming  that  the  Commission  intended  to  suggest 
that  KN  and  other  pipelines  with  low  WACOGs 
"secured  their  present  low  cost  status  by  sharp  or 
improper  practices. "  Midwest  at  4.  Rather,  the 
Commission  views  artirically  low  WACOGs  on 
some  systems  as  primarily  adventitious,  with 
management  decisions  having  some  effect  on  what 
is  essentially  a  fortuitous  phenomenon. 


shut-in.  and  will  enable  them  to  bring 
that  gas  to  market. 

C.  Ceiling  Price 

In  Order  No.  451  the  Commission 
adopted  DOE's  proposal  to  establish  the 
old  gas  ceiling  price  at  a  level  equal  to 
the  existing  ceiling  price  for  post-1974 
gas.  That  price  was  $2.57  per  MMBtu  as 
of  June  1986,  and  is  currently  $2.61 
MMBtu.  In  selecting  the  post-1974, 
vintage  rate  as  the  ceiling  price  for  old 
gas.  the  Commission  relied  on  the  theory 
of  replacement  cost  pricing.  The 
Commission  found  that  prices  based  on 
replacement/cost  were  necessary  to 
assure  an  adequate  long-term  supply  of 
natural  gas,  to  eliminate  distortion  and 
excessive  disparity  in  prices  as  between 
new  and  old  gas  prices,  and  to  make  the 
price  structure  of  natural  gas  more 
economically  efTicient.  (51  FR  at  22186- 
87).  The  Commission  relied  on  the  fact 
that  the  FPC  had  approved  eventual 
pricing  of  all  natural  gas,  including  old 
flowing  gas.  at  replacement  cost  levels, 
and  the  resulting  elimination  of 
vintaging,  in  the  first  national  producer 
rate  proceeding.  Opinion  Na  699-H.  *• 
was  affirmed  by  the  courts.*" 

In  determining  whether  DOE's 
proposed  ceiling  price  was 
representative  of  current  replacement 
costs,  the  Commission  reviewed  the 
discounted  cash  flow  (DCF) 
methodology  used  by  the  FPC  in 
Opinion  No.  770  to  establish  the  post- 
1974  vintage  rate.  The  Commission  also 
considered  an  updated  Opinion  No.  770 
DCF  cost  study  submitted  by  Indicated 
Producers.  The  Commission  concluded 
that  the  long-term  replacement  cost  of 
gas  was  within  a  range  between  the 
post-1974  vintage  rate  of  $2.57  per 
MMBtu  (as  of  June  1986)  and  the 
Indicated  Producers'  updated 
replacement  cost  estimate  of  $2.77  per 
MMBtu.  The  Commission  selected  the 
po8t-1974  vintage  ceiling  price  as  the 
ceiling  price  for  old  gas.  'The 
Commission  stated  that  while  the  $2.57 
per  MMBtu  rate  might  not  reflect  post- 
1976  DCF  inputs  as  accurately  as  the 
Producers'  study,  the  lower  estimate 
was  more  reasonable  under  the 
circumstances  because  it  recognizes  that 
any  prediction  or  replacement  cost  is 
subject  to  constant  change  in  input 
variables  and  that  adopting  the  lower 
estimate  would  protect  consumers. 

The  Commission  emphasized  that  the 
post-1974  rate  adopted  would  operate 
only  as  a  ceiling  price,  and  that  prices 
actually  paid  for  old  gas  in  the  market 


pursuant  to  the  good  faith  negotiation 
rule  are  likely  to  be  substantially  below 
the  ceiling  price  as  long  as  the  current 
deliverability  surplus  continues.  At  such 
time  as  the  market  clears  and  supply 
and  demand  come  into  balance,  the 
market  price  for  old  gas  will  increase. 
When  this  happens,  the  ceiling  price  will 
prevent  market  forces  from  driving  the 
price  of  old  gas  above  the  level  of 
replacement  costs  and  will  thus  assure 
that  old  gas  prices  remain  just  and 
reasonable. 

Requests  for  rehearing.  Numerous 
parties  seek  rehearing  of  the 
Commission's  decision  in  Order  No.  451 
to  adopt  a  ceiling  price  for  flowing  gas 
based  on  replacement  costs."  These 
parties  argue  that  old  gas  prices  must  be 
based,  either  wholly  or  at  least  inpart, 
on  historical  or  original  costs.  Many 
rehearing  applicants  cite  City  of  Detroit 
V.  FPC.  230  F.2d  819  (D.C  Cir.  1956),  and 
Farmers  Union  Centra/  Exchange,  Inc.  v. 
FERC.  734  F.2d  1486  (DC.  Cir.  1984),  in 
support  of  the  claimed  need  to  rely  on 
historical  costs.  They  further  argue  that 
the  Commission  in  Order  No.  451 
erroneously  relied  on  certain  FPC  and 
judicial  decisions,  notably  FPC  Opinion 
Nos.  699-H  and  749  and  their  respective 
affirming  court  decisions,  SheJJ  OH  Co. 
V.  FPC.  520  F.2d  1061  (5th  Cir.  1975),  and 
Tenneco  Oil  Co.  v.  FERC.  571  F.2d  834 
(5th  Cir.  1978),  as  supporting  reliance  on 
replacement  costs  in  establishing  old 
gas  ceiling  prices. 

Rehearing  applicants  also  argue  that 
even  if  replacement  cost  pricing  of 'bid 
gas  could  be  justified  in  theory,  the 
record  in  this  case  does  not  support  such 
a  policy.  They  argue  that  the  FPC's 
decision  in  Opinion  No.  e99-H  to  grant 
higher  prices  for  old  gas  and  phase  out 
vintaging  were  based  on  a  finding  made 
by  the  Commission  and  accepted  by  the 
reviewing  court  that  in  light  of  the 
natural  gas  shortage  which  then  existed, 
a  massive  infusion  of  funds  was 
required  to  help  finance  the  search  for 
new  supplies.  These  parties  argue  that 
since  gas  deliverability  now  exceeds 
demand,  there  is  no  reason  to  believe 
that  producers  need  additional  revenues 
from  sales  of  old  gas  to  finance 
increased  levels  of  exploration.  It  is 
alleged  that  under  these  circumstances, 
raising  the  ceiling  price  for  old  gas 


*•  52  FPC  1604  (1974).  See  also  Opinion  No.  639. 
48  FPC  1299  (1972). 

"  Shell  Oil  Co.  v.  FPC.  520  F.2d  1061  (Stb  Cir. 
1985).  cert  denied  *2»  U.S.  941  (1976). 


•■  American  C«s  AasocUtion  (AGA)  at  5-7: 
INCAA  at  4-7:  UDC  at  15-31:  AGO  at  2-3:  Northern 
Distributor  Group  (NDG)  at  3-6;  Cal  PUC  at  17-20; 
N.Y.  PSC  at  2-10;  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  at  Z5-31:  Florida  Cities 
at  e-18;  Southern  Natural  Gas  Company  (Southern 
Natural)  at  6-11;  Southern  California  Gas  Company 
(SoCal)  at  12-15:  KPSL  el  al.  at »-».  l.aclede  at  6-13: 
People*  Gas  Light  and  Coke  and  North  Shore  Gas 
Company  (Peoples  Gas  *<  aJ.)  al  4-ia 
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results  in  windfall  profits  for  producers 
of  old  gas.'* 

A  number  of  rehearing  applicants  also 
argue  that  the  ceiling  price  adopted  by 
the  Commission  has  not  been  shown  to 
accurately  represent  current 
replacement  costs  and  that  the 
Commission's  finding  in  Order  No.  451 
that  the  po8t-1974  rate  is  representative 
of  current  replacement  costs  is  not 
supported  by  substantial  evidence.*^ 
They  argue,  for  example,  that  the 
Commission  failed  to  consider  evidence 
that  gas  production  costs,  inflation  rates 
and  fuel  prices  have  changed 
significantly  since  the  Opinion  No.  770 
replacement  cost  fonnula  was  adopted 
and  that,  in  particular,  the  cost  of 
drilling  for  gas  had  declined  in  real 
terms  since  Opinion  No.  770  was  issued 
in  1976.»*  They  argue  that  rather  than 
relying  on  the  Opinion  No.  770  cost 
analysis  adjusted  for  inflation  or  the 
updated  study  submitted  b^  Indicated 
Producers,  the  Commission  should  have 
prepared  an  independent  calculation  of 
current  replacement  costs.**  Several 
parties  also  allege  procedural  errors  in 
the  Commission's  consideration  and 
determination  of  the  ceiling  price  issue. 

Commission  response.  In  Uie 
Commission's  judgement,  the  arguments 
presented  on  the  replacement  cost  issue 
are  without  merit  and  do  not  justify 
modifying  the  old  gas  ceiling  price 
adopted  in  Order  No.  451.  The 
Commission  has  previously  considered 
and  rejected  assertions  by  the  rehearing 
applicants  that  the  Commission's 
authority  to  approve  rates  as  just  and 
reasonable  under  the  NGA  has  been 
circumscribed  as  the  result  of  enactment 
of  the  NGPA  and  that  as  a  consequence 
the  Commission  may  not  adopt  rate 
methodologies  different  from  those  used 
to  determine  the  rates  in  effect  at  the 
time  the  NGPA  was  enacted.  The 
Commission  has  likewise  rejected 
contentions  that  adopting  the  post-1974 
rate  for  flowing  gas  amounts  to  de  facto 
deregulation  of  old  gas.  The 
Commission's  reasoning  on  these  issues 
is  set  forth  in  the  discussion  in  section 
IV.  A.  supra  and  need  not  be  repeated 
here.  The  principal  issues  raised  by  the 
rehearing  applicants  with  respect  to  the 
level  of  the  new  ceiling  price  for  old  gas 
are  (1)  whether  the  Commission  may 


"  UDC  at  31;  Cat  PUC  al  14;  Florida  Cities  at  11; 
Southern  Natural  at  11:  SoCal  al  14:  Peoples  Gas  et 
o/.  all9;  KPhL  etal.  al  16. 

"AGA  al  8-10;  AGD  al  3-4:  Minnesota  DPS  al  4- 
S;  SoCal  at  15-16;  Peoples  Gas  el  ol.  ■<  21-22. 

"  AGA  al  8:  INGAA  al  8;  KPfcL  et  al.  al  24:  SoCal 
atl6L 

*•  Natural  Gas  Pipeline  Company  of  America  and 
United  Gas  Pipe  Line  Company  (Natural  and 
United)  at  79;  Peoples  Gas  el  ol.  at  23:  Southern 
Natural  at  •;  Minnesota  DPS  al  5. 


properly  base  its  determination  of  the 
just  and  reasonable  rate  for  old  gas  on 
replacement  cost.  (2)  whether  the 
Commission's  decision  to  do  so  is 
supported  by  the  record,  and  (3)  whether 
the  post-1974  rate  is  representative  of 
current  replacement  costs. 

In  Order  No.  451,  the  Commission 
reviewed  applicable  Commission  orders 
and  court  decisions  pertinent  to  the 
establishment  of  just  and  reasonable 
producer  rates  under  the  NGA.  (51  FR 
22185-86).  The  Commission  noted  that  a 
vintaged  rate  structure  was  adopted 
with  approval  of  the  Supreme  Court  in 
the  original  Permian  Basin  Area  Rate 
Proceeding.  Opinion  No.  46a  S4  FPC  159 
(1965),  that  the  Commission  moved 
toward  the  establishment  of  unifonn 
producer  rates  based  on  replacement 
costs  in  the  first  nationwide  rate 
proceeding.  Opinion  No.  699-H,  also 
with  judicial  approval.  Shell  Oil.  supra. 
and  that  the  Commission  subsequenUy 
reinstated  vintaging  with  court  approval 
in  the  second  national  rate  proceieding. 
Opinion  No.  770,  56  FPC  509  (1976).  The 
Commission  concluded  that  the  issues  of 
replacement  costs  versus  historical 
costs  as  well  as  vintage-based  rates 
versus  uniform  rates  are  matters  within 
the  Commission's  reasonably  exercised 
discretion.  51  FR  22  The  Commission 
has  carefully  considered  the  arguments 
presented  by  the  rehearing  applicants 
and  concludes  that  they  do  not  provide 
any  basis  for  modifying  the  conclusions 
reached  by  the  Commission  in  Order 
No.  451  concerning  the  Commission's 
authority  to  eliminate  vintaging  through 
the  establishment  of  a  uniform  ceiling 
price  for  old  gas  based  on  replacement 
costs. 

The  reliance  by  numerous  parties  on 
the  City  of  Detroit  case  in  support  of  the 
proposition  that  gas  producer  rates  must 
be  based  either  in  whole  or  in  part  on 
historical  or  original  costs  is  misplaced. 
City  of  Detroit  involved  a  pipeline  rate 
proceeding  in  which  the  FPC  authorized 
the  pipeline  to  charge  the  so-called 
"field  price"  or  "commodity  value"  for 
its  own  gas  production.  In  setting  aside 
this  part  of  the  FPCs  order,  the  Court 
stated  as  follows  (230  F.2d  at  818-19) 
(emphasis  added): 

When  we  refer  to  an  'increase'  we  mean  an 
increase  in  the  rales  above  those  which 
would  result  from  use  of  the  conventional 
rate  base  method.  For.  though  we  hold  that 
method  not  to  be  the  only  one  available 
under  the  statute,  II  is  euential  in  mich  a  case 
as  this  that  it  t>e  used  as  a  basis  of 
comparison.  It  has  b«en  repeatedly  used  by 
the  Commission  and  repeatedly  approved  by 
the  courts,  as  a  means  of  arriving  at  lawful 
just  and  reasonable  rates  under  the  Act 
Unless  it  is  continued  to  be  used  at  least  as  a 
point  of  departure,  the  whole  experience 


under  the  Act  is  discarded  and  no  anchor,  a^ 
it  were,  is  available  by  which  to  hold  the 
terms  'just  and  reasonable'  to  some 
recognized  meaning. 

It  has  long  been  recognized  that  the 
rate  standards  set  forth  in  the  City  of 
Detroit  are  not  directly  or  specifically 
applicable  to  the  establishment  of  gas 
producer  rates.  In  reviewing  the  FPC's 
Opinion  No.  586  establishing  the 
producer  rates  for  the  Hugoton- 
Anadarko  area,  the  United  States  Court 
of  Appeals  for  the  NinUi  Circuit  stated. 
wiUi  reference  to  City  of  Detroit,  that 
"that  case  involved  a  single  pipeline 
company  cost-of-service  problem.  The 
application  of  that  decision  to  a  review, 
as  in  the  case  before  us.  of  a  producer- 
area  rate  opinion  and  order  is 
questionable  to  say  the  least."  *•  The 
Commission  likewise  rejects  the 
assertions  of  the  rehearing  applicants 
that  the  old  gas  ceiling  price  adopted  in 
Order  No.  451  violates  standards  for  )ust 
and  reasonable  rates  set  forth  in 
Farmers  Union.  In  Opinion  No.  154  (the 
Williams  proceeding),  which  was  the 
subject  of  the  Farmers  Union  decision, 
the  Commission  proposed  to  adopt 
certain  unconventional  ratemaking 
methods  for  the  purpose  of  determining 
rates  for  oil  pipelines.  These  methods 
were  adopted  for  a  number  of  reasons 
including  the  Commission's 
interpretation  of  the  legislative  history 
of  the  Lodge  Amendment  to  the  Hepburn 
Act  adopted  by  Congress  in  1906.»'  The 
Commission  acknowledged  that  the 
methods  adopted  in  Opinion  No.  154 
^  result  in  rates  substantially  in  excess 
not  only  of  those  derived  through 
apphcation  of  traditional  cost-of-service 
methodologies  but  also  of  those 
estimated  by  the  Commission  to  be 
normally  obtainable  through  the 
operation  of  market  forces.  The  court  in 
Farmers  Union  rejected  the  cost 
methodologies  proposed  by  the 
Commission,  finding  that  the 
Commission's  rejection  of  original  cost 
ratemaking  lacked  both  evidentiary 
support  and  "economic  common  sense," 
734  F.2d  at  1515.  The  court  held  that  oil 
pipeline  rates  must  be  set  within  the 
zone  of  reasonableness  and  that 
"presumed  market  forces  may  not 


»•  In  re  Hogolon-Anadarlco  Area  Rate  Case.  466 
F.2d  974.  989  (9th  Cir.  1972).  The  court  went  on  to 
cite  the  Supreme  Court's  decision  in  Wisconsin  v. 
FPC  373  U.&  294  (1963),  coocaming  the  view 
expressed  in  City  of  Detroit  that  cost  of  service 
mual  be  used  "at  least  as  a  point  of  departure."  The 
St^treme  Court  there  stated  that  "whatever  the 
court  may  have  meant  in  that  context  it  is  clear  thai 
it  did  not  have  before  it  any  question  relating  to  the 
area  rate  method."  373  U.S.  at  3ia  n.16. 

•'  See  Williams  Pipe  Une  Company,  21  FERC  | 
61.260  al  81,582.  n.78  and  n.l24  (1962). 
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comprise  the  principal  regulatory 
constraint."  id.  at  1530. 

We  believe  that  due  to  the  substantial 
differences  in  regulatory  context. 
Farmers  Union  is  no  more  applicable  to 
gas  producer  regulation  than  City  of 
Detroit.  More  importantly,  there  is  no 
parallel  between  the  methods  adopted 
in  Williams  and  those  adopted  in  Order 
No.  451.  The  rate  adopted  in  Order  No. 
451  is  in  no  way  designed  merely  to 
restrain  "gross  overreaching"  or  solely 
as  a  protection  against  "egregious 
exploitation  and  gross  abuse,"  id.  at 
1502.  Order  No.  451  establishes  a  cost- 
based  rate  within  the  zone  of 
reasonableness  established  by  reference 
to  prior  FPC  and  court-approved 
ratemaking  principles  and  is  supported 
by  sound  economic  and  regulatory 
policy. 

The  Commission  also  rejects  the 
arguments  of  the  rehearing  applicants 
that  Order  No.  451  violates  City  of 
Detroit  and  Farmers  Union  not  only  for 
failure  to  adopt  an  original-cost 
ratemaking  methodology  but  also  for  its 
alleged  reliance  on  market  forces  to 
establish  the  rates  actually  charged.  The 
establishment  of  a  ceiling  price  based  on 
replacement  costs  which,  under  existing 
market  conditions,  is  in  excess  of 
prevailing  market  prices  does  not 
constitute  an  abdication  of  the 
Commission's  regulatory  responsibility 
in  favor  of  market  pricing.  Any  such 
argument  ignores  the  very  real  limitation 
represented  by  the  ceiling  price.  The 
rate  actually  charged,  while  possibly 
below  replacement  cost,  cannot  exceed 
that  level.  Contracting  parties  have 
always  been  and  continue  to  be  free  to 
negotiate  prices  up  to  but  not  in  excess 
of  applicable  ceiling  prices.  Under  the 
Mobile-Sierra  doctrine,  negotiated, 
below-ceiling  prices  are  the  lawful  just 
and  reasonable  rates.  There  is  no  reason 
to  assume  that  sales  should  uniformly 
be  made  at  the  ceiling  price.  The  fact 
that  particular  sales  can  and 
undoubtedly  will  be  made  at  prices 
lower  than  the  ceiling  price  in  no  way 
supports  the  suggestion  that  the  ceiling 
price  is  without  regulatory  force  or 
effect. 

In  Order  No.  451,  the  Commission 
relied  on  the  FPC's  first  national  rate 
proceeding.  Opinion  No.  699-H,  as 
support  for  the  pricing  of  old  gas  based 
on  replacement  cost.  The  Commission 
also  relied  on  FPC  Opinion  No.  749  as 
supporting  the  Commission's  discretion 
to  consider  replacement  costs  in  setting 
just  and  reasonable  rates  for  old  flowing 
gas.  Several  applicants  argue  that  these 
interpretations  are  erroneous,  that  the 
FPC  never  totally  eliminated  vintaging 
or  established  a  single  price  for  all  NGA 


regulated  gas,  and  that  there  is  thus  no 
valid  precedent  for  the  Commission's 
adoption  of  the  po8t-1974  rate  for  all 
flowing  gas.** 

It  will  be  helpful  in  considering  the 
arguments  of  the  rehearing  applicants 
briefly  to  review  the  FPC's  decisions  in 
the  national  producer  rate  proceedings 
conducted  prior  to  enactment  of  the 
NGPA.  In  Opinion  No.  699-H,  the  FPC 
established  a  just  and  reasonable  rate  of 
50  cents  per  Mcf  for  1973-74  biennium 
gas,  with  annual  escalations  of  one  cent 
per  Mcf.  The  Commission  also  ruled  that 
the  1973-74  biennium  gas  would  be 
entitled  to  be  priced  at  the  rate 
established  for  each  succeeding  period. 
52  FPC  at  1638.  The  FPC  in  Opinion  No. 
699-H  also  extended  its  policy  originally 
adopted  in  Opinion  No.  639  of 
eliminating  vintaging  through  the  vehicle 
of  allowing  replacement  contracts 
(contracts  which  replace  expired  or 
expiring  contracts)  to  receive  the  new 
gas  price.  52  FPC  at  1631-32.  The 
agreement  of  the  purchaser  to  pay  the 
higher  rate  was  required,  id.  The  FPC 
acknowledged  that  its  decisions  in 
Opinion  No.  699-H  would  lead  over  an 
extended  period  of  time  to  a  uniform 
rate  for  all  gas  sold  in  interstate 
commerce.  In  support  of  its  policy,  the 
FPC  stated  as  follows  (52  FPC  at  1837): 

This  uniform  price  will  constitute  a 
recognition  of  the  fact  that  gas  i>  a 
consumable,  irreplaceable  commodity  and 
not  a  service  which  can  be  rr.-iewed  by  man. 
Thus,  there  is  no  rational  basis  for  setting 
differing  price  levels  based  upon  date  of 
discovery,  lease  acquisition,  contract,  or  well 
commencement  or  completion  over  an 
extended  period  of  time. 

In  opinion  No.  749,  the  FPC 
established  the  national  rate  for  gas 
flowing  in  interstate  commerce  prior  to 
January  1, 1973.  The  FPC  adopted  a 
uniform  old  gas  rate  of  29.5  cents  per 
Mcf  based  on  a  1972  test  year,  thereby 
eliminating  the  vintage  categories  of  old 
gas  adopted  in  various  prior  area  rate 
proceedings.*'  In  the  second  national 
rate  proceeding  for  new  gas,  the  FPC 
adopted  a  full  DCF  cost  methodology 
resulting  in  a  1975-76  biennium  rate  of 
$1.42  per  Mcf.  In  light  of  the  magnitude 
of  this  increase  over  the  pre-existing 
new  gas  rate  of  50  cents  per  Mcf,  the 
FPC  reimposed  vintaging.  It  did  provide, 
however,  that  upon  contract  expiration, 
old  gas  would  still  be  entitled  to  the 


"  INCAA  at  «-7:  UDC  al  23-27;  Florida  Citiet  at 
13-16:  I^clede  at  »-12. 

'*  Producer*  were  permitted  to  continue  to  collect 
certain  special  rate*  and  area  rate*  which  were 
higher  than  the  Opinion  No.  740  ceiling  price.  M  FPC 
at  3083. 


1973-74  biennium  rate  of  50  cents 
adopted  in  Opinion  No.  699-H. 

Rehearing  applicants  argue  that 
Commission  reliance  on  Opinion  No. 
699-H  is  misplaced  because  (1)  it  did  not 
eliminate  vintaging  immediately  but 
rather  over  time  as  old  gas  contracts 
expired;  (2)  it  was  based  on  a  shortage 
situation  and  the  need  for  infusion  of 
capital  to  producers;  and  (3)  the 
devintaging  policy  was  reversed  in 
Opinion  No.  770.  The  Commission 
recognizes  the  difference  between 
Opinion  No.  699-H  and  Order  No.  451  in 
the  manner  in  which  devintaging  would 
be  accomplished:  the  Commission  also 
recognizes  that  the  FPC's  devintaging 
plan  was  discontinued  in  Opinion  No. 
770.  These  facts,  however,  do  not 
invalidate  Opinion  No.  699-H  as  a 
precedcent  for  the  elimination  of 
vintaging  through  establishment  of  a 
replacement-cost-based  ceiling  price. 
First.  Order  No.  451,  like  Order  No. 
699-H,  does  not  authorize  producers  to 
immediately  or  automatically  collect  the 
po8t-1974  rate.  Whereas  Opinion  No. 
699-H  required  producers  to  execute 
replacement  contracts  and  thus  obtain 
their  purchasers'  approval  in  order  to 
obtain  the  new  gas  ceiling  price.  Order 
No.  451  requires  producers  to  negotiate 
their  old  gas  contracts  with  their 
purchasers  pursuant  to  the  good  faith 
negotiation  rule  and  does  not  require 
any  purchaser  to  pay  the  new  ceiling 
price  without  its  consent.  Producers  may 
abandon  sales  of  old  gas  if  no  price 
agreement  is  reached,  but  purchasers 
may  also  release  higher-priced  gas 
subject  to  renegotiation  if  no  price 
agreement  is  reached.  Thus,  while  there 
are  differences  between  Opinion  No. 
699-H  and  Order  No.  451,  there  are  also 
fundamental  similarities.  In  the 
Commission's  judgment,  the  ratemaking 
policy  incorporated  in  Order  No.  451  is 
significantly  similar,  even  analogous  to 
that  in  Opinion  No.  699-H,  and  the 
Commission  therefore  believes  that 
Opinion  No.  699-H  may  properly  and 
reasonably  be  relied  upon  as  precedent 
supporting  the  flndings  and  conclusions 
adopted  in  Order  No.  451. 

The  Commission  also  believes  that  the 
efficacy  of  Opinion  No.  699-H  as  a 
precedent  is  not  diminished  by  the  later 
issuance  by  the  FPC  of  Opinion  No.  770. 
A  review  of  the  pertinent  cases  decided 
by  the  FPC  prior  to  enactment  of  the 
NGPA  reveals  cleariy  that  the  FPC  was 
given  reasonable  discretion  to  determine 
whether  to  require  or  discontinue 
vintaging  and  whether  to  rely  on 
historical  or  replacement  costs,  so  long 
as  its  decisions  were  within  the  zone  of 
reasonableness  and  supported  by  the 
record.  The  fact  that  the  Commission 
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initially  instituted  vintaging.  later  moved 
to  abandon  it,  and  subsequently 
reinstated  it,  all  with  judicial  approval, 
supports  this  view. 

The  Commission  also  rejects 
arguments  that  Order  No.  451 
misinterprets  or  misapplies  the  decision 
in  Tenneco.  supra.  In  Order  No.  451,  the 
Commission  relied  on  Tenneco  for  the 
proposition  that  the  Commission  has 
discretion  to  select  between  historical  or 
replacement  cost  in  establishing  just  and 
reasonable  rates  for  old  gas.  The 
Commission  relied  on  the  court's 
statement  that  "Insofar  as  theories  of 
regulation  are  concerned,  the  choice 
between  actual  and  replacen»ent  cost  is 
for  the  Commission  to  make,  subject  to 
the  sole  requirement  that  the  end  result 
be  within  the  'zone  of  reasonableness.'" 
571  F.2d  at  840.  Parties  objecting  to  the 
Commission's  reliance  on  Tenneco  point 
out  that  the  court  also  noted  in  its 
opinion  that  under  the  Constitution  as 
well  as  the  NGA.  producers  are  only 
entitled  to  a  fair  return  on  their  "actual 
costs  "  •<»  and  that  the  FPC's  Opinion  No. 
749,  which  was  the  subject  of  the 
Tenneco  decision,  did  not  actually  adopt 
replacement  cost  pricing  for  old  gas. 

The  Commission  believes  that 
Tenneco,  in  affirming  the  FPC's  old  gas 
pricing  policy  adopted  in  Order  No.  749, 
is  relevant  to  the  issue  of  replacement 
cost  pricing.  Although  the  FPC  did  not  in 
Opinion  No.  749  adopt  a  flowing  gas 
ceiling  price  based  solely  on 
replacement  costs,  it  did  eliminate 
vintaging  of  old  gas  through  the 
adoption  of  a  uniform  ceiling  price 
based  on  then-current  (1972)  exploration 
and  development  costs  rather  than 
purely  historical  costs.  54  FPC  at  3105. 
As  the  court  in  Tenneco  observed  (571 
F.2d  at  837-38): 

In  calculating  costs,  the  Commission  made 
a  number  of  judgments  challenged  here.  It 
chose  to  measure  exploration  and 
development  costs  by  using  a  1972  test  year, 
even  though  many  of  the  wells  from  which 
the  gas  comes  were  developed  at  a  lower  coat 
years  earlier 

The  Commission  does  not  concede 
that  its  findings  in  Order  No.  451  are  in 
any  way  based  on  a  misinterpretation  or 
distortion  of  the  holding  va  Tenneco. 
Although  Opinion  No.  749  and  the 


•"The  pertinent  portion  of  the  Court's  decision 
read*  as  follows  (571  F.2d  at  840): 

The  'zone  of  reasonableness"  is  wide.  The 
producer*,  under  the  Constitution  as  well  as  the 
jNGAj.  are  at  bottom,  only  entitled  to  a  fair  return 
on  their  actual  costs,  i  e .  a  rate  which,  if  anticipated 
at  the  time  their  wells  were  dug  would  be  sufficient 
to  "mdinlain  rinancial  integrity,  attract  necessary 
capital,  and  fairly  compensate  investors  for  the 
risks  they  assumml '  Permian.  390  U.S.  at  792.  Sfl 
S.Ct.  at  1373.  Subsequent  increases  in  operating 
coals  would  be  taken  into  consideration,  btit 
replacement  value  would  not. 


related  decision  in  Tenneco  are  not  as 
directly  relevant  to  the  replacement  cost 
issue  as  Opinion  No.  699-H,  we  believe 
they  support  the  Commission's 
discretion  to  eliminate  vintaging  of  old 
gas  and  to  choose  between  replacement 
and  historical  cost  in  setting  just  and 
reasonable  rates  for  old  gas.  Clearly 
Tenneco  does  not  support  the  claim  by 
rehearing  applicants  that  old  gas  ceiling 
prices  must  remain  vintaged  as  weU  as 
based  on  historical  costs.  For  the 
reasons  discussed  above,  the 
Commission  reaffirms  its  datenntttation 
in  Order  No.  451  that  it  is  permissable 
for  the  Commission  to  estabhsh  a 
uniform  ceiling  price  for  old  gas  based 
on  replacement  costs. 

The  next  principal  issue  to  be 
considered  is  whether  the  record  in  this 
proceeding  supports  the  Commission's 
decision  in  Order  No.  451  to  base  the 
ceiling  price  for  old  gas  on  replacement 
costs.  A  number  of  parties  argue  that  the 
FPC's  decision  in  (pinion  Ne.  699-H 
was  justified  on  the  basis  of  the  then- 
existing  natural  gas  shortage  in  the 
interstate  market  and  the  need  for 
"vastly  expanded  exploration  and 
development  programs  to  meet  future 
demand.  .  .  ."52FPCat  iei3.««  his 
argued  that  the  NGPA,  which  eliminated 
the  interstate-intrastate  regulatory 
dichotomy  and  incorporated  incentive 
prices  for  new  gas  and  special  rates  to 
support  continuing  or  incremental 
production  from  old  weUs,  has  resulted 
in  a  gas  surplus  and  that  there  is 
therefore  no  emergency  need  to  increase 
old  gas  prices  as  a  means  of  financing 
exploration  for  increased  suppHes.  New 
York  Public  Service  Commission,  for 
example,  argues  that  the  use  of 
replacement  cost  as  a  basis  for  old  gas 
ceiling  prices  would  be  lawful  only  if  the 
Commission  could  find  that  the  resulting 
additional  producer  revenues  are 
necessary  to  provide  investment  funds 
needed  for  adequate  exploration  and 
development  of  new  supplies  and  that 
such  additional  revenues  will  actually 
be  used  for  that  purpose.  According  to 
New  York,  "the  Commission  has  not 
made  any  such  finding  and  none  would 
be  possible  on  the  basis  of  the  record 
before  it."  «* 

The  Commission  agrees  that  the  FPC's 
decision  in  Opinion  No.  699-H  was 
based  on  the  gas  shortage  which  then 
existed  and  the  need  to  finance  a  greatly 
increased  program  of  exploration  and 


• '  The  FPC  in  Opinion  No.  99»-H  staled  that  "Ihe 
magnitude  of  the  drilling  effort  that  will  be  required 
to  elicit  the  supply  of  gas  necessary  to  fulfiH 
reasonable  future  demands  calls  for  massive  capital 
commitment*.  52  FPC  at  163S  (footnote  omitted). 
This  finding  was  accepted  by  the  reviewing  court  in 
Shell  Oil  Co.  v.  FPC  520  F.2d  at  1077  (5th  Cir.  1978). 

"N.Y.PSCatS. 


development  of  additional  supplies;  the 
Commission  likewise  agrees  that  the 
present  market  is  characterized  by 
oversupply  in  relation  to  demand.  It 
follows  that  the  rationale  relied  upon  by 
the  Commission  in  Opinion  No.  699-H  is 
not  applicable  in  light  of  present 
industry  conditions.  However,  the 
Commission  disagrees  with  the 
suggestion  that  replacement  cost  pricing 
of  old  gas  can  be  justified  solely  and 
exclusively  on  the  grounds  specified  in 
Opinion  No.  699-H.  We  believe  that 
replacement  cost  pricing  is  supported  by 
the  record  in  this  proceeding,  albeit  for 
reasons  different  from  those  set  forth  in 
Opinion  No.  89&-H. 

In  Order  No.  451.  the  Commission 
reviewed  the  record  and  concluded  that 
the  pre-existing  old  gas  price  structure 
was  unjust  and  unreasonable  (51  FR 
22179-83).  The  Commission  determined 
that  the  old  gas  price  shTjcture  was  the 
principal  cause  of  distortion  in  the 
natural  gas  market  prevented  fair 
competition,  failed  to  accurately  reflect 
the  cost  and  market  value  of  the  many 
categories  of  old  gas.  and  resulted  in 
inefficient  production  and  the  potential 
loss  of  trillions  of  cubic  feet  of  old  gas 
reserves.  The  Commission  also  noted 
that  the  elimination  of  vintaging  had 
been  contemplated  since  the  inception 
of  formal  producer  price  regulation 
commencing  with  the  FPC's  original 
Statement  of  General  Policy  No.  61-1  In 
1960  (51  FR  22182).  The  Commission 
ftirther  noted  (51  FR  22182-83)  that  the 
courts  reviewing  its  orders  had  observed 
that  the  vintage-based  pricing  system 
was  anomalous,  Placid  Oil  Co.  v.  FPC, 
483  F.2d  880  (5th  Cir.  1973),  and  resulted 
in  a  "gargantuan  inequity."  Tenneco, 
supra.  (51  FR  at  22185).  The  Commission 
further  found  that  under  the  partially 
decontrolled  pricing  system  adopted  by 
the  NGPA,  it  was  inevitable  that  where 
old  gas  prices  were  fivzen  at  levels 
equal  to  only  a  fraction  of  replacement 
cost,  prices  of  unregulated  supplies 
would  become  disproportionately  high 
to  enable  producers  to  realize  overall 
prices  over  the  long  term  at  least  equal 
to  replacement  cost  (51  FR  22186).  The 
Commission  found  that  this  is  what 
occurred  follovwng  enactment  of  the 
NGPA,  that  the  resulting  price 
distortions  between  new  and  old  gas  are 
a  prime  cause  of  dysfunction  in  today's 
natural  gas  market,  and  that  further 
exacerbation  of  the  distortion  in  natural 
gas  prices  is  likely  to  occur  at  such  time 
as  the  current  surplus  is  eliminated  and 
supply  and  demand  come  into  balance. 
(51  FR  22187). 

The  Commission  has  reviewed  the 
arguments  of  the  rehearing  applicants 
and  finds  they  provide  no  basis  for 
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modifying  the  conclusions  reached  in 
Order  No.  451.  The  Commission  has 
reviewed  and  reafTirms  its  findings  in 
Order  No.  451  that  the  existing  old  gas 
price  structure  is  unjust  and 
unreasonable  and  should  be  replaced  by 
a  uniform  old  gas  ceiling  price  based  on 
replacement  cost.  The  Commission 
believes  the  issues  related  to  both  the 
old  and  new  price  structure  for  old  gas 
were  fully  considered  in  Order  No.  451 
and  that  the  determinations  made  were 
fully  justifled  for  the  reasons  stated. 

The  Commission  is  convinced  that  it 
is  essential  in  selecting  a  proper  cost 
basis  for  old  gas  ceiling  prices  to 
recognize  the  fundamental  differences 
between  the  exploration  for,  and 
production  and  sale  of  natural  gas  and 
the  providing  of  traditional  utility 
services.  As  the  Commission  has 
previously  observed,  natural  gas  is  a 
"consumable,  irreplaceable  commodity 
and  not  a  service  which  can  be  renewed 
by  man."  Opinion  No.  899-H.  52  FPC  at 
1637.  An  electric  generating  plant  can  be 
constructed  which  may  last  for  decades 
and  produce  electricity  virtually  on 
demand  and  in  the  amounts  desired. 
Similarly,  a  pipeline  can  be  constructed 
for  use  over  an  extended  period  through 
which  gas  can  be  transported  on 
demand  and  in  the  quantities  desired. 
The  same  is  true  for  other  utility 
services  such  as  transportation  or 
telephone  service.  By  contrast  natural 
gas  is  a  non-renewable  energy  resource. 
The  total  supply  of  gas,  while  not 
precisely  known,  is  Hnite.  and  the 
ultimate  stock  provided  by  nature 
cannot  be  replenished.  The  compelling 
need  to  replace  nattu-al  gas  consumed  is 
the  driving  force  behind  the  entire 
natural  gas  industry.  It  is  reasonable 
that  consumers  of  gas  should  pay  prices 
up  to  but  not  in  excess  of  the  cost  of 
replacing  the  volumes  which  they 
consume.  Gas  prices  that  are  equal  to 
only  a  fraction  of  replacement  cost 
encourage  the  rapid,  inefficient 
consumption  of  this  non-renewable 
resource. 

The  Commission  firmly  believes  that 
it  is  inconsistent  with  logic,  common 
sense  and  economic  reality  to  have 
multiple,  binding  ceiling  prices  for  a 
fungible  commodity,  whether  it  be 
bushels  of  wheat,  bars  of  gold,  bales  of 
cotton,  barrels  of  oil  or  Btus  of  natural 
gas.  Placid  Oil,  supra.  Of  course, 
uniform  pricing  of  natural  gas  is  not 
possible  absent  total  deregulation. 
However,  the  adoption  of  a  uniform 
ceiling  price  reflecting  replacement  costs 
constitutes  a  significant  step  in  the  right 
direction  and  the  most  the  Commission 
can  do  within  the  limits  of  its  statutory 
authority.  In  Opinion  No.  770,  the  FPC 


held  that  reimposition  of  vintaging  was 
necessary  to  "preclude  the  exaction  of 
excessive  and  unjustifiable  economic 
rent  from  flowing  gas."  56  FPC  at  521 
(1976).  The  Commission  rejects  this 
finding  in  Opinion  No.  770  to  the  extent 
it  implies  that  in  workably  competitive 
wellhead  markets  any  economic  rent 
realized  by  producers  for  the  sale  of 
flowing  gas  could  be  judged  to  be 
"excessive  and  unjustifiable."  The 
Commission  is  finding  in  this  rulemaking 
that  pricing  old  gas  at  its  replacement 
cost  over  the  long-term  will  assure  that 
economic  rents  exacted  by  all  producers 
for  all  gas  will  be  most  responsive  to 
competitive  conditions  in  wellhead 
markets  as  mandated  by  the  NGPA.  If 
competitive  conditions  in  energy 
markets  permit  producers  a  higher 
return  in  exploration  and  development 
than  in  other  endeavors,  then  such 
investments  wilt  be  made.  If  energy 
markets  do  not  permit  the  producer  a 
higher  return  on  exploration  and 
development  than  on  other  investments, 
then  the  economic  rents  may  not  be 
reinvested  in  additional  drilling.  In  both 
cases,  the  economic  rents  are  allocated 
in  a  market-responsive  manner 
consistent  with  the  competitive 
conditions  mandated  by  the  NGPA.  For 
this  reason,  the  Commission  finds  that 
this  rule  will  not  result  in  the  "exaction 
of  excessive  and  unjustifiable  economic 
rent  from  flowing  gas."  Furthermore,  in 
Order  No.  451  the  Commission 
determined  that  some  old  gas  prices 
would  increase  while  other  old  gas 
prices  would  decrease  under  the  good 
faith  negotiation  provisions.  The 
Conunission  also  found  that  the 
increased  ceiling  price  for  pre-1974  gas 
would  allow  some  old  gas  wells  to 
operate  to  a  lower  pressure  and  level  of 
production,  thereby  permitting  the  wells 
to  produce  a  greater  percentage  of 
resources-in-place.  Without  this  price 
incentive  the  Commission  estimated  that 
a  significant  amount  of  old  gas  would 
not  be  produced.  For  these  reasons,  the 
Commission  concludes  that  the  record 
as  well  as  economic  common  sense  and 
sound  regulatory  policy  dictate  that  the 
ceiling  price  of  old  gas  be  based  on 
replacement  rather  than  historical  costs. 
In  considering  the  means  by  which  to 
implement  replacement  cost  pricing,  the 
Commission  reaffirms  its  support  for  the 
analysis  submitted  by  DO).  DO|  argues 
persuasively  that  in  a  competitive 
industry,  market  forces  drive  prices 
toward  the  producer's  marginal  cost.  51 
FR  at  22186.  In  the  terminology  of 
producer  regulation,  this  means 
replacement  cost.  Thus,  in  a  competitive 
industry,  market  prices  will  reflect 


replacement  cost  and  regulation  is 
theoretically  unnecessary. 

There  can  be  no  reasonable  doubt 
that  the  natural  gas  producing  industry 
is  workably  competitive.  The 
Commission  so  found  in  Order  No.  451, 
citing  Congress'  implicit  finding  of 
competitiveness  in  enacting  the  NGPA, 
judicial  acknowledgments  of  such 
congressional  intent,  and  the  declining 
trend  in  gas  prices  since  1964  resulting 
from  conditions  of  oversupply.  (51  FR  at 
22195-96.)  Other  available  evidence 
supports  the  finding  of  a  competitive 
natural  gas  market  among  sellers.  EIA, 
for  example,  prepared  a  comprehensive 
study  of  the  concentration  of  interstate 
sellers  in  some  nine  regional  producing 
areas  and  26  production  sub-areas."' 
The  results  of  this  study  indicate  a  low 
level  of  seller  concentration  in  every 
market  except  Alaska  and  similarly  low 
levels  of  seller  concentration  in  23  of  26 
producing  areas.**  These  findings  are 
consistent  with  and  support  conclusions 
reached  in  earlier  studies."* 

Despite  the  Commission's  finding  of 
competition  among  sellers  of  natural  gas 
and  the  resulting  absence  of  any  real " 
need  for  wellhead  price  controls,  the 
Commission  nevertheless,  out  of 
necessity  as  well  as  an  abundance  of 
caution,  adopts  the  po8t-1974  ceiling 
price  recommended  by  DOE.  The  basis 
for  Commission  approval  of  this  ceiling 
price  is  replacement  cost.  The 
Commission  recognizes  that  there  is  no 
perfect  formula  for  calculating 
replacement  cost.  Because  of  the 
characteristics  of  the  natural  gas 
producing  industry,  including  high  risk, 
price  variability,  joint  products,  and 
fluctuating  costs,  there  can  be  no  one 
price  which  is  precisely  representative 
of  replacement  cost.  The  Commission 
believes,  however,  that  the  DCF  model 
adopted  by  the  FPC  in  Opinion  No.  770 
is  the  most  reasonable  method  available 
for  purposes  of  estimating  current 
replacement  costs. 

As  outlined  in  detail  in  Order  No.  451 
(51  FR  22185-68)  the  po8t-1974  rate  had 


•*  Richard  P  O'Neill.  |ames  B  Tobin.  and  Henry 
Clariut.  "Pipeline  Merger*  and  Their  Potential 
Impact  on  Natural  Gas  Markets."  Natural  Gas 
Monthly.  Energy  Information  Administration, 
February  1986 

•<  Ibid  at  Tables  F3  and  F4  Data  for  the 
remaining  3  areas  was  inadequate  or  incomplete. 
Most  sale*  in  these  areas  were  in  intrastate 
commerce  or  in  certain  instances  only  a  few  sales 
occurred.  These  areas  together  accounted  for  less 
than  1  percent  of  total  interstate  sales  in  1964. 

"  loseph  P.  Mulholland.  The  Economic  Structure 
and  Behavior  in  the  Natural  Cos  Production 
Industry.  Federal  Trade  Commission.  February  1979. 
Ronald  R.  Braeuligam.  The  Deregulation  of  Natural 
Gas."  in  Case  Studies  in  Regulation:  Revolution  and 
Reform,  ed.  by  Leonard  W.  Weiss  and  Michael  W. 
Klaas.  Linle.  Brown  and  Co.  (Beaton:  1961). 
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its  origin  in  Opinion  No.  770,  in  which 
the  FPC  adopted  a  rate  for  post-1974  gas 
of  $1.42  per  Mcf.  The  rate  was  increased 
by  one  cent  per  quarter  until  enactment 
of  the  NGPA  and  thereafter  adjusted 
according  to  the  NGPA's  monthly 
inflation  adjustment.  The  Commission 
concluded  that  the  DCF  cost 
methodology  adopted  in  Order  No.  770 
remained  a  reasonable  method  of 
calculating  the  replacement  cost  of  gas. 
The  Commission  also  held  that  in  light 
of  the  adjustment-for-inflation  feature  of 
the  NGPA,  it  was  reasonable  to  assume 
the  current  post-1974  ceiling  price 
remained  representative  of  replacement 
costs  absent  a  showing  that  the  inflation 
adjustment  had  either  overstated  or 
understated  changes  in  the  cost  of 
finding  and  producing  gas  since 
enactment  of  the  NGPA.  The 
Commission  also  considered  and  found 
reasonable  the  replacement  cost  study 
submitted  by  Indicated  Producers 
demonstrating  a  1985  replacement  cost 
of  $2.77  per  MMBtu.  The  Producers' 
study  represent  an  updated  application 
of  the  Opinion  No.  770  methodology 
incorporating  recent  data  concerning 
productivity,  reserve  additions,  income 
tax  liability,  drilling  costs,  and  industry 
capital  structure."" 

Certain  rehearing  applicants  argue 
that  the  Commission  has  failed 
adequately  to  demonstrate  that  the  post-  - 
1974  rate  is  representative  of  current 
replacement  costs.  Several  applicants 
argue  that  the  Commission's 
assumption,  based  on  the  NGPA 
monthly  adjustment  factor,  that  the  post- 
1974  rate  remains  representative  is 
without  adequate  support,  and  that  such 
an  assumption  is  belied  by  the  fact  that 
drilling  costs  have  actually  declined. 
Several  applicants  also  question  the 
Commission's  reliance  on  the  Indicated 
Producers'  replacement  cost  study. 
The  Commission  agrees  that  the 
NGPA's  inflation  adjustment  factor,  in 
and  of  itself,  does  not  assure  that  the 
original  Opinion  No.  770  rate  will  remain 
representative  of  replacement  cost.  The 
Commission  agrees  therefore  that  it 
would  be  improper  to  rely  solely  on  the 
inflation  factor  to  justify  the 
reasonableness  of  the  current  post-1974 
rate.  However,  the  Commission  has  not 
relied  solely  on  the  NGPA's  adjustment 
factor,  the  Commission  also  carefully 
reviewed  the  updated  Opinion  No.  770 
study  submitted  by  Indicated  Producers 


and  found  that  it  to  be  reasonable  and 
to  confirm  the  reasonableness  of  the 
post-1974  rate  proposed  by  DOE. 
Rehearing  apphcants'  objections  to  the 
Commission's  reliance  on  the  Producers' 
study  are  without  merit.  The  Producers' 
study  was  submitted  as  part  of  the 
initial  comments  of  Indicated  Producers. 
All  parties  had  an  opportunity  to 
respond  to  all  of  the  issues  raised  in  the 
initial  comments  including  the 
Producers'  replacement  cost  study.  No 
party  has  presented  any  facts,  evidence, 
or  information  whatsoever,  either  in 
their  reply  comments  or  on  rehearing, 
challenging  the  validity  of  the  Producers' 
study  as  representing  a  valid  estimate  of 
current  replacement  costs  based  on  the 
Opinion  No.  770  DCF  model. 

The  Commission  has  again  reviewed 
the  study  and  finds  that  it  represents  an 
accurate  and  reasonable  application  of 
the  Opinion  No.  770  methodology.  TTie 
Commission  therefore  properly  adopts 
this  study  ks  representing  a  reasonable 
measure  of  the  current  replacement  cost 
of  natural  gas,  and  finds  its  underlying 
assumptions  to  be  reasonable.  The 
Commission  specifically  approves  as 
reasonable  the  Producers'  productivity 
factor  of  145  Mcf  per  successful  gas  well 
1^  foot  drilled.  The  Commission  likewise 
'adopts  as  reasonable  the  Producers' 
drilling  costs  of  $70.10  per  foot  for 
successful  wells  and  $59.67  per  foot  for 
dry  holes.  In  estimating  1985  drilling 
costs.  Producers'  trended  actual  1984 
costs  downward  based  on  data  reported 
by  EIA  and  API."'  Successful  well  costs 
were  adjusted  downward  21  percent 
from  $88.73  per  foot  (actual)  in  1984  to 
$70.10  (estimated)  in  1985;  dry  hole  costs 
were  adjusted  downward  10  percent 
from  $66.52  (actual)  in  1984  to  $59.67 
(estimated)  in  1985.  ««  However,  if  the 
index-based  adjustment  procedure 
actually  utilized  by  the  FPC  in  Opinion 
No.  770  (56  FPC  at  543)  were  applied  to 
actual  1984  drilling  costs  the  result 
would  be  estimated  1985  drilling  costs  of 
$83.94  per  foot  for  successful  wells  and 
$62.93  per  foot  for  dry  holes."" 


••  The  Commission  also  notes  a  recent  study  of 
oil  and  gas  replacement  costs  presented  to  the  Cost 
Study  Committee  of  the  Independent  Petroleum 
Association  of  America,  finding  a  current 
replacement  cost  of  $4.00  per  Mcf  for  gas.  See 
Analyst  Suggests  True  Oil  Replacement  Costs 
Cause  Heavy  Financial  Pressure."  The  Oil  Doily 
(November  20.  1986).  p.  2. 


*'  Indicated  I>roducer«'  initial  comments, 
Appendix  A.  Exhibit  B.  Schedule  3.  Actual  1985 
drilling  costs  have  not  yet  been  reported  by  the  Joint 
Association  Survey. 

"Ibid 

••  The  current  value  for  the  adjustment  index 
used  in  Opinion  No.  770  is  obtained  from  IPAA 
Report  of  the  Cost  Study  Committee,  Midyear 
Meeting.  Nashville.  Tennessee.  May  1. 1886.  Table  1. 
That  index  is  94.6.  representing  a  decline  of  S.4 
percent  from  1984.  Applying  this  adjustment  factor 
to  actual  1964  drilling  costs  results  in  S83.94  per  foot 
for  successful  wells  and  $62.93  per  foot  for  dry 
holes. 


Producers'  1985  drilling  cost  estimates 
may  thus  fairly  be  characterized  as 
conservative. 

Several  applicants  allege  procedural 
flaws  in  the  Commission's  consideration 
of  replacement  costs.'"  They  argue  that 
there  was  insufficient  notice  of  the 
Commission's  intent  to  rely  on  the 
Opinion  No.  770  DCF  cost  analysis  in 
establishing  the  ceiling  price  for  old  gas 
and  that  the  Commission  should  reopen 
the  record  and  prepare  its  own  cost 
study  which  would  then  be  subject  to 
further  comment  by  all  interested 
persons." 

The  issue  of  replacement  cost  pricing 
has  been  raised  throughout  these 
proceedings.  DOE's  proposal  was  based 
in  part  on  the  fact  that  the  old  gas  price 
structure  failed  to  assign  a  reasonable 
share  of  replacement  costs  to  purchasers 
of  old  gas.  50  FR  at  48541  (November  29. 
1985).  DOE  and  Indicated  Producers 
among  others,  specifically  relied  in  their 
initial  comments  on  the  concept  of 
replacement  cost  to  support  DOE's  old 
gas  pricing  proposal,'*  and  the  issue 
was  fully  discussed  in  the  parties'  reply 
comments.  In  fact,  the  Commission 
requested  reply  comments  for  the  very 
purpose  of  providing  an  opportunity  to 
respond  to  each  issue.  It  is  noteworthy 
that  the  ceiling  price  proposed  by  E>OE 
and  adopted  in  Order  No.  451  is  a 
replacement  cost  price;  the  source  of  the 
po8t-1974  rate  in  Opinion  No.  770  is  a 
matter  of  common  knowledge.  The 
argument  that  interested  persons  did  not 
have  full  opportunity  in  this  proceeding 
to  submit  their  views  on  the  issue  of 
replacement  cost  pricing  is  thus  simply 
not  credible. 

The  Commission  also  rejects  the 
suggestion  that  the  record  in  this 
proceeding  is  incomplete  or  inadequate 
without  a  separate  1985  replacement 
cost  study  prepared  by  the  Commission 
or  its  staff  It  is  true  that  the 
Commission  staff  developed  proposed 
cost  models  in  the  prior  national  rate 
proceedings.  However,  those 
proceedings  involved  issues  concerning 
cost  methodology  as  well  as  cost  level 
and  various  parties  submitted  cost 
studies  incorporating  a  variety  of 
suggested  methodologies."  Here, 
however,  no  question  of  methodology  is 
involved.  The  Commission  has  found  the 
Opinion  No.  770  DCF  method  to  be 
reasonable,  and  the  only  thing 
necessary  to  do  is  apply  the  Opinion  No. 
770  methodology.  Indicated  Producers 


'»  NDG  at  13:  APGA  at  78-80. 
' '  NDG  at  13:  APGA  at  78-80. 
'»  DOE  It  19-22.  36-37;  Indicated  Producers  at 
31-34.  41-46,  Appendices  A  and  C. 
"  See.  e.^..  Opinion  No.  77a  56  FPC  at  819. 
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did  this  in  the  DCF  study  included  in 
their  initial  comments.  The  Commission 
has  critically  reviewed  the  study  and 
reaffirms  its  prior  conclusion  that  the 
Indicated  Producers'  study  is  reasonable 
and  properly  reflects  application  of  the 
Opinion  No.  770  principles.  The 
Commission  notes  that  the  Tax  Reform 
Act  of  1986  was  enacted  subsequent  to 
the  issuance  of  Order  No.  451.  The  Tax 
Reform  Act  modified  certain  of  the 
assiunptions  used  in  the  Producers'  DCF 
study,  notably  the  federal  corporate 
income  tax  rate  and  allowance  for 
investment  tax  credits  (ITC).  The  Tax 
Reform  Act  provides  for  a  corporate  tax 
rate  of  34  percent  (effective  July  1, 1987) 
are  compared  to  the  46  percent  used  by 
Producers  and  for  elimination  of  ITC  in 
contrast  to  the  eight  percent  rate  used 
by  Producers.  Substituting  these  changes 
in  tax  provisions  in  place  of  those 
utilized  by  Producers'  results  in  a  slight 
overall  reduction  in  the  1985 
replacement  cost  estimate  from  $2.77  to 
$2.71  per  MMBtu. 

As  a  further  check  on  the 
reasonableness  of  the  1985  estimated 
replacement  cost,  the  Commission  has 
calculated  replacement  costs  for  each 
year  1979  through  1984  using  the 
Opinion  No.  770  DCF  methodology  and 
the  Producers'  appHcation  of  that 
methodology.  Actual  drilling  costs  and 
actual  productivity  values  for  each  year 
were  utilized.  The  resulting  replacement 
costs,  which  vary  from  $3.05  per  MMBtu 
in  1979  to  over  $6.00  per  MMBtu  in  1982 
are  shown  in  the  following  table.  The 
average  replacement  cost  for  the  entire 
1979-1984  period  is  $3.98  per  MMBtu. 
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145.98 
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108.37 

77  75 

155 
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1994 

8873 

88.52 

143 

3.44 

'*  B«aad  on  aclual  costs  and  looiaoe  puMshad  in  ttw 
JoNit  Assooahon  Swvvr  1879-1984 

1*  For  1970.  Hs— rves  cH  Cnid*  Oil.  Nahirai  Gas  Ijquids. 
mt  MMMt  Gas  in  Ida  US.  and  Canada  and  US  Productive 
C^adly.  My^-AP%-CPK  Rv  1980-1984.  U.&  Crude  01. 
Natural  Gas.  and  NaM«  Qaa  Liquids  Rasane*.  Annual 
Reports.  OOE-EM. 

These  results  demonstrate  the 
variability  of  replacement  cost  estimates 
from  year  to  year.  It  may  be  seen, 
however,  that  the  Producers'  estimate  of 
$2.77  ($2.71  adjusted  for  tax  changes)  is 
conservative  when  measured  in  relation 
to  the  total  range  of  annual  replacement 
cost  values  resulting  from  application  of 
the  Opinion  No.  770  model.  For  the 
foregoing  reasons,  the  Commission 
denies  the  requests  for  rehearing  on  the 
ceiling  price  issue  and  reaffirms  its 
conclusion  that  the  old  gas  ceiling  price 


adopted  in  Order  No.  451  is  just  and 
reasonable  within  the  meaning  of  the 
NGA. 

D.  Supply  Response 

In  Order  No.  451.  the  Commission 
found  that  eliminating  vintaging  will 
substantially  increase  recoverable  old 
gas  reserves  through  delayed 
abandonment  of  wells.  The  Commission 
reasoned  that  the  increased  ceiling 
prices  for  pre-1974  gas  will  allow  wells 
to  operate  to  a  lower  pressure  and  level 
of  production  before  the  net  present 
value  of  future  costs  outstrip  the  net 
present  value  of  future  revenues, 
thereby  permitting  the  wells  to  produce 
a  greater  percentage  of  reserves.  The 
Conunission  reached  this  conclusion 
after  a  careful  review  of  various  studies 
in  the  record,  including  those  by  DOE, 
Indicated  Producers  and  AGA, 
concerning  the  effect  of  eliminating 
vintaging  on  recoverable  reserves. 

Those  studies  generally  followed  a 
methodology  first  developed  in  an  April 
1983  study  by  the  Shell  Oil  Company 
estimating  the  increased  production 
from  total  decontrol  of  natural  gas 
prices.  Under  that  methodology,  the 
increase  in  recoverable  reserves  in  the 
fourteen  largest  gas  fields  in  the  United 
States  is  first  estimated.  This  is  done  by 
estimating  (1)  the  pressure  at  which 
each  field  would  be  abandoned  under 
currertt  prices,  (2)  the  lower 
abandonment  pressure  of  the  fields 
under  the  new  ceiling  prices,  and  (3), 
based  on  these  estimates  and  reserve 
data  for  the  fields,  the  resulting  increase 
in  recoverable  reserves.  The  fourteen 
field  data  is  then  extrapolated  to  a 
nationwide  basis  to  estimate  the  total 
increase  in  production.  This  is  done  in 
such  a  way  as  to  account  for  the  fact 
that  some  old  gas  may  qualify  for  NGPA 
incentive  or  deregulated  prices  in  any 
event  and  other  old  gas,  including  that 
subject  to  fixed  rate  clauses,  may  not 
receive  an  increased  rate.  (The  fourteen 
field  data  does  not  take  those  factors 
into  account.)  The  Indicated  Producers' 
study  predicted  an  increase  in 
recoverable  reserves  from  eliminating 
vintaging  of  16  Tcf.  DOE  estimated  an 
increase  of  9  to  12  Tcf.  with  its  best 
estimate  11  Tcf.  AGA  predicted  an 
increase  of  approximately  a  third  that 
predicted  by  DOE.  The  Commission 
found  the  DOE  estimate  to  be  the  most 
reliable  of  the  three.  The  Commission's 
analysis  of  the  AGA  study  revealed  a 
number  of  errors  not  made  by  DOE, 
which  caused  AGA  to  underestimate  the 
probable  supply  response.  Similarly,  the 
Shell  study  contained  errors  causing  an 
overestimate  of  the  probable  supply 


response.^"  The  Commission,  however, 
emphasized  the  uncertainty  of  any 
prediction  of  the  exact  amount  of  the 
increase,  since  many  of  the  relevant 
variables,  including  future  market 
prices,  are  uncertain. 

Rehearing  requests.  On  rehearing,  a 
number  of  applicants  attack  the 
Commission's  finding  of  a  substantial 
increase  in  recoverable  reserves  through 
delayed  abandonment.  Only  AGA, 
however,  makes  a  detailed  critique  of 
the  Commission's  reliance  on  the  DOE 
study.  ^''  AGA  contends  that,  in 
estimating  the  supply  response  from  the 
fourteen  fields,  the  DOE  study 
improperly  assumed  pries  would  rise  to 
the  new  ceiling  price, ^*  used  outdated 
data  from  different  time  periods  for 
reserves  and  abandonment  pressures, 
and  failed  to  account  for  the  fact  that 
under  current  law  producers  may  in 
many  cases  collect  compression  costs  in 
addition  to  the  ceiling  price.  AGA  also 
contends  that  the  DOE  study  made 
errors  in  extrapolating  the  fourteen  field 
data  to  a  national  level.  Allegedly,  the 
DOE  study  improperly  included  some 
intrastate  gas  in  its  predicted  increase.  It 
also  failed  to  account  for  the  fact  that 
most  of  the  predicted  increase  would 
occur  in  any  event  under  the  NGPA 
section  108  incentive  prices  for  stripper 
wells.'*  Finally,  it  used  1981  national 
reserve  figures  in  making  the 
extrapolation,  thus  failing  to  account  for 
the  fact  that  the  reserves  produced  since 
1981  are  no  longer  available  for 
increased  production. 

Other  applicants  for  rehearing,  while 
not  addressing  the  specifics  of  the  DOE 
and  other  studies,  question  the  general 
conclusion  that  eliminating  vintaging 
will  substantially  increase  recoverable 
reserves.  Several  applicants  state  that 
the  increased  production  caimot  occur 
during  a  time,  such  as  now,  when  there 
is  a  natural  gas  surplus.  Others  contend 
that,  even  assuming  increased 
production  of  old  gas  and  a  concomitant 
lowering  of  overall  prices  as  predicted 
by  the  Commission,  the  result  will  be  a 
sharp  decrease  in  new  drilling  and 
stripper  well  activity,  causing  a 
decrease  in  new  production.  This 
allegedly  will  offset  the  increased 
production  of  old  gas.  causing  a  gas 
shortage  and  higher  prices.  Furthermore, 
some  applicants  contend,  the 
incremental  cost  of  the  increased 


''*  Tin  eiTors  in  the  ACA  and  Shell  studies  are 
fully  diacusaad  in  Part  IV.  0  of  Order  No.  451.  51  FK 
at  22191-22183. 

"  AGA  al  10-17. 

'*  See  alto  Northeni  Natural  at  29. 

'*  APCA  al  34  contends  that  the  increased  supply 
response  could  also  occur  pursuant  to  special  relief. 
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production  of  the  old  gas  (the  increased 
cost  of  all  old  gas  divided  by  the 
increase  in  recoverable  reserves)  will  be 
exorbitant 

Commission  response.  The 
Commission  continues  to  believe  that 
eliminating  vintage  will  cause  a 
substantial  increase  in  recoverable 
reserves  of  old  gas.  Furthermore, 
nothing  raised  on  rehearing  causes  the 
Commission  to  modify  its  belief  that 
DOE'S  study  predicting  an  approximate 
11  Tcf  increase  is  the  most  convincing 
analysis  in  the  record  of  that  increase. 
In  its  rehearing  request,  AGA  again 
contends  that  DOE  made  a  number  of 
errors  in  estimating  the  increase  in 
recoverable  reserves  in  the  fourteen 
field  study.  Several  of  AGA's  allegations 
of  error  are  incorrect,  and  AGA  has  not 
shown  that  the  other  allleged  errors 
affect  the  validity  of  DOE's  prediction  of 
a  substantial  increase  in  reserves  in  the 
fourteen  fields.  First,  AGA  contends  that 
DOE  incorrectly  assumed  that  old  gas 
prices  would  rise  to  the  new  alternative 
ceiling  price  (now  $2.61)  rather  than  to 
the  current  market  price  alleged  to  be 
approximately  $1.90.«o  AGA  alleges  that 
if  DOE  had  used  $1.90.  its  prediction  of 
increased  production  would  have  been 
cut  by  one-third.  The  Commission 
rejects  this  contention. 

For  purposes  of  predicting  the 
increase  in  recoverable  old  gas  reserves, 
estimated  average  prices  over  the  next 
twenty  to  forty  years  should  be  used, 
since  old  gas  is  not  expected  to  be 
exhausted  before  then.  While  future  gas 
prices  cannot  be  projected  with 
certainty,  it  is  unlikely  that  current 
depressed  prices  will  continue 
indefinitely.  The  current  low  price  of  gas 
has  resulted  in  a  dramatic  drop  in 
drilling  activity.*"  Therefore,  it  appears 
inevitable  that  the  current  surplus 
deliverabilily  will  disappear  and  that  as 
a  result  prices  will  increase  in  order  to 
maintain  an  equilibrium  between  supply 
and  demand.  For  these  reasons,  the 
Commission  believes  that  DOE's 
projection  that  gas  prices  will  reach  the 
new  ceiling  price  by  1990  is  reasonable. 
This  price  thus  seems  a  reasonable 
basis  for  projecting  the  supply  response 
from  eliminating  vintaging,  since  the 
majority  of  abandonment  decisions  will 
be  made  after  1990.  In  addition,  even 
pre-1990  abandonment  decisions  will 
take  into  account  expected  higher  future 
prices  since  producers  abandon  wells 
only  when  the  net  present  value  of  total 
predicted  future  costs  exceed  the  net 


present  value  of  total  predicted  future 
revenues.** 

Second,  AGA  contends  that  much  of 
the  increased  production  claimed  from 
the  fourteen  fields  as  a  result  of  Order 
No.  451  would  occur  in  any  event 
because  of  the  availabiity  of  the 
compression  allowance  under  NGPA 
section  110.*^  Section  271.1l04{d)(iv)  of 
the  Commission's  regulations  allows  a 
producer  to  collect  such  allowances  •* 
in  addition  to  the  maximum  lawful  price, 
if  the  producer's  contract  expressly 
authorizes  collection  of  compression 
costs  and  if  the  compression  facihty  was 
installed  after  enactment  of  the 
NGPA.*»  AGA  argues,  in  effect,  that 
when  DOE  determined  the  pressure  at 
which  each  of  the  fourteen  fields  would 
be  abandoned  at  current  prices,  it 
assumed  that  current  prices  equal  the 
existing  ceiling  prices,  failing  to  take 
into  account  producers'  ability  to  collect 
more  than  the  current  ceiling  prices 
through  a  compression  allowance.  In 
view  of  the  authorization  for  producers 
to  collect  those  allowances,  this 
assumption  allegedly  was  improper  and 
may  have  resulted  in  a  substantial 
overestimate  of  the  overall  supply 
response.  AGA  contends  that  EIA's  May 
1986  Analysis  of  DOE's  Notice  of 
Proposed  Rulemaking,  Ceiling  Prices: 
Old  Gas  Pricing  Structure  (EIA  Study) 
(at  22-25)  demonstrates  that  where 
pipelines  pay  compression  costs, 
producers  are  able  to  produce  46  percent 
of  the  gas  which  DOE  claims  will  be 
produced  as  a  result  of  the  new  ceiling 
price. 

It  is  unclear  whether  the  DOE  study 
accurately  accounts  for  compression 
allowances  in  calculating  current 
abandonment  pressures  for  the 
fourteeen  fields.  However,  even  if  it 
does  not,  the  Commission  does  not 
believe  that  such  an  omission  would 
significantly  affect  the  reliablity  of  the 
DOE  Study.  The  Commission's 


•"  See  also  Northern  Natural  at  2fl  and  Florida 
Cities  at  21. 

•'  Northern  Natural  at  2»-30. 


"  If.  despite  the  facts  stated  above,  prices  fail  to 
rise  to  the  new  ceiling  price  (perhaps  because  of 
competition  from  alternative  fuels)  then  it  is  likely 
that  recoverable  reserves  will  not  increase  as  much 
as  projected  by  DOE.  However,  any  market  force 
sufficiently  strong  to  keep  old  gas  prices 
significantly  below  the  new  ceiling  price  Indefinitely 
into  the  future  in  the  face  of  the  current  collapse  in 
drilling  activity  is  likely  to  be  strong  enough  to  keep 
overall  prices  from  rising.  In  addition,  the  increased 
production  of  old  gas  (although  less  than  proiected 
by  DOE)  would  be  all  the  more  important  since  at 
such  low  prices  very  lltte  new  gas  could  be 
expected  to  be  found  and  produced. 

»'  See  oho  KP4L  el  ol.  at  25-28 

•*  The  allowance  is  1«  per  stage  of  compression 
not  to  exceed  IS*,  plus  compensation  for  the  cost  of 
fuel  or  power  to  drive  the  compressor. 

**  But  see  Texas  Eastern  Transmission  Corp.  v. 
FERC.  769  F.2d  1053  (5th  Clr.  1985.  cert,  denied.  106 
S.  Ct.  1967  (1986)  (Permits  recovery  of  fuel  and 
power  costs  to  operate  compressors  constructed 
prior  to  the  NGPA). 


regulations  authorize  producers  to 
collect  compression  costs  only  when 
expressly  authorized  to  do  so  by 
contract.  The  EIA  study  relied  on  by 
AGA  indicates  that  producers  actually 
collect  compression  costs  with  respect 
to  only  28  percent  of  sections  104  and 
106  gas  subject  to  compression.  Thus, 
even  assuming  that  pipelines'  payment 
of  compression  costs  does  bring  about 
46  percent  of  the  production  increase 
claimed  by  DOE.  that  46  percent 
increase  would  occur  in  ony  28  percent 
of  the  cases  under  present  contractual 
arrangements.  The  alleged  error  in  the 
DOE  study,  therefore,  could  at  most 
cause  an  overestimate  of  increased 
production  by  12.4  percent  (28  percent  of 
46  percent  equals  12.4  percent)  assuming 
pipelines  do  not  agree  to  bear  a 
significantly  greater  percentage  of 
compression  costs  than  they  now  do. 

Furthermore,  the  Commission  does 
not  believe  that,  even  in  those  cases 
where  pipelines  assume  compression 
costs,  the  supply  response  horn  the  rule 
would  be  reduced  by  46  percent.  While 
the  producer  could  charge  the 
compression  allowance  in  addition  to 
the  existing  ceiling  price,  it  could  also 
charge  the  compression  allowance  in 
addition  to  the  new  ceiling  price.** 
Thus,  to  the  extent  DOE  ignored 
compression  allowances,  it  not  only 
failed  to  take  into  account  any 
additional  production  that  the 
allowance  permits  under  existing  law,  it 
also  failed  to  take  into  account  the 
additional  production  that  the 
allowance  would  permit  under  the  new 
price  ceiling.  The  two  factors  would 
largely  offset  one  another.*' 

Finally,  the  Commission  observes  that 
while  the  EIA  study  predicts  a  supply 
response  of  8.4  Tcf  assuming  all 
compression  costs  are  borne  by 
pipelines  but  15.9  Tcf  if  they  are  borne 
by  producers.  EIA's  overall  predicted 
production  increase  is  11.7  Tcf.  based  on 
the  fact  pipelines  assume  compression 
costs  only  28  percent  of  the  time.  That 
figure  agrees  very  well  with  the  DOE 
study's  predicted  11  Tcf  increase. 

The  third  error  alleged  by  AGA  in 
DOE's  calculation  of  increased 
production  from  the  fourteen  fields  is 
DOE's  use  of  unreliable  reserve  and 


•*  Based  on  the  discussion  in  IV.  D..  Commission 
response,  above,  the  Commission  tielieves  that  the 
market  will  generally  permit  such  collection  over 
the  20  to  40  year  period  of  the  predicted  supply 
response. 

'''  It  should  also  be  noted  that  the  compression 
allowance  is  relatively  small  compared  with  price 
increases  permitted  by  this  rule.  The  allowance  is 
only  6(  per  compression  stage  up  to  a  maximum  of 
18<  plus  fuel  costs.  This  compares  to  an  increase  in 
the  ceiling  price  for  pre-1973  gas,  for  example,  from 
52t  to  S2.57. 
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pressure  data.  AGA  asserts  that  DOE 
improperly  used  reserve  data  for  each  of 
the  fields  published  in  1970;  that  data 
allegedly  is  so  outdated,  having  been 
collected  for  example  at  a  time  when  the 
average  wellhead  price  was  only  17i.  as 
no  longer  to  be  reliable.  AGA  also 
reiterates  its  earlier  criticism  of  DOE  for 
estimating  pressures  in  each  of  the 
fourteen  fields  based  on  field  depth  and 
other  factors  rather  than  relying  on 
actual  measurements  of  field  pressure. 
AGA's  assertion  that  DOE  used  1970 
reserve  figures  is  inaccurate.  It  is 
apparent  from  DOE's  reply  comments 
that,  unlike  the  1983  Shell  study  and  the 
Indicated  Producers'  study,  DOE  used 
figures  for  reserves  from  a  1980  AGA 
study  presented  to  Congress'  Office  of 
Technology  Assessment  (OTA)  for  its 
consideration  in  preparing  a  February 
1984  report  entitled  Effects  of  Decontrol 
on  Old  Gas  Recovery.^* 

More  importantly,  AGA  has  not 
shown  that  any  inaccuracies  in  DOE's 
reserve  and  pressure  data  are  significant 
enough  to  affect  the  essential  conclusion 
that  the  increased  production  from  the 
fourteen  fields  will  be  substantial.  In  its 
coniments.  AGA  submitted  a  study 
using  updated  reserve  data,  actual  field 
pressures,  and  an  assumed  $1.90  market 
price  for  old  gas  to  estimate  the 
increased  production  from  the  fourteen 
fields.  That  study  shows  increased 
production  of  2.3  Tcf,  nearly  half  DOE's 
prediction  of  5.7  Tcf.  Such  an  increase, 
as  the  Commission  observed  in  Order 
No.  451,  would  still  be  significant. 
Furthermore,  the  AGA  study  contains 
errors  leading  it  to  underestimate  the 
probable  increased  production  in  the 
fourteen  fields.  As  already  discussed 
above,  the  AGA  study  improperly 
assumed  a  market  price  for  old  gas  of 
$1.90  rather  than  the  new  ceiling  price. 
In  addition,  as  fully  discussed  in  Order 
No.  451,  the  AGA  study  used  reserve 
and  pressure  data  from  different  years 
causing  a  further  underestimate  of 
increased  production  in  the  fourteen 
fields.""  In  its  rehearing  request,  AGA 
does  not  contest  Order  No.  451'8 
criticism  of  its  study  on  this  basis. 

The  Commission  has  now  considered 
all  contentions  raised  on  rehearing 
concerning  increased  production  from 
the  fourteen  fields.  None  alter  the 
Commission's  belief  that  elimination  of 
vintaging  will  cause  a  substantial 
increase  in  recoverable  reserves  in  the 
fourteen  fields. 

Once  increased  production  in  the 
fourteen  fields  has  been  estimated  there 
remains  the  task  of  extrapolating  the 


fourteen  field  results  to  a  national  level 
and  accounting  for  production  that 
would  occur  in  any  event  under  existing 
incentives.  DOE  accomplished  this  task 
by  a  three  step  procedure.  First,  it 
extrapolated  the  fourteen  field  results  to 
a  national  level  by  multiplying  those 
results  by  the  ratio  of  ultimate  national 
reserves  to  ultimate  reserves  in  the 
fourteen  fields.""  Next,  DOE  reduced  its 
estimate  of  national  increased 
production  by  four  percent,  in  order  to 
account  for  production  which  would 
have  occurred  in  any  event  under 
existing  section  108  incentive  prices  for 
stripper  wells.  Finally,  in  order  to  adjust 
for  the  1983  Shell  study's  failure  to 
account  for  other  gas  that  would  receive 
adequate  prices  to  stimulate  full 
economic  production  under  current 
regulations,  DOE  scaled  down  its 
estimate  of  increased  production  by  the 
ratio  of  DOE's  estimate  of  the  total 
reserves  responsive  to  eliminating 
vintaging  (66  Tcf)  to  Shell's  (115  Tcf)  or 
about  57  percent.  Neither  AGA  nor  other 
rehearing  applicants  attack  the 
adjustment  made  in  the  first  step  of 
DOE's  extrapolation  procedure. 
However,  they  do  attack  the 
adjustments  made  in  the  second  and 
third  steps. 

First,  AGA  claims  that  the  stripper 
well  adjustment  is  too  small.  It  notes 
that  40  percent  of  all  producing  wells  are 
stripper  wells  and  that  to  date  over 
100.000  wells  have  qualified  as  stripper 
wells.  AGA  contends  that  these  facts 
suggest  that  most  section  104  and  106 
wells  will  eventually  qualify  as  stripper 
wells,  thus  providing  the  production 
response  anticipated  under  Order  No. 
451  without  collapsing  old  gas  vintages. 

AGA's  contentions  on  this  point  are 
not  persuasive.  While  the  Commission 
can  confirm  that  as  of  March  1986.  over 
100.000  wells  have  qualified  for  stripper 
well  pricing  under  NGPA  section  108 
nationwide,  over  50  percent  of  all  such 
wells  are  located  in  a  limited  geographic 
area,  in  the  Appalachian  region  of  the 
country."'  Moreover,  the  average  daily 
production  from  these  wells  is  extremely 
low,  conservatively  estimated  in  most 
cases  at  fifteen  Mcf  per  day  or  less."' 


Thus,  stripper  wells  are  not  for  the 
most  part  located  in  areas  where 
substantial  reserves  of  old  gas  are 
located.  The  OTA  study  confirms  that 
an  unknown  percentage  of  stripper 
applications  are  new.  low  production 
wells,  and  are  not  examples  of  how  the 
stripper  incentive  has  prolonged  well 
lives."'  In  West  Virginia,  which 
accounts  for  almost  one-quarter  of  all 
stripper  wells,  for  example,  producer 
filings  since  1984  are  generally  made  for 
NGPA  section  103,  with  a  later  filing  for 
a  section  108  determination  for  the  same 
well  approximately  three  months 
later."*  Thus,  these  wells  are  not  old  gas 
wells  whose  life  has  been  prolonged  by 
obtaining  stripper  well  status,  but 
instead  are  new,  low-production  wells. 
Even  though  we  do  not  know  precisely 
how  many  stripper  wells  are  new  wells 
nationwide,  under  current  market 
conditions  this  is  more  likely  to  be  the 
case  than  not. 

AGA's  contention  might  have  had 
more  relevance  prior  to  1984  when 
market  prices  were  not  as  depressed  as 
they  are  currently.  In  the  past,  a 
producer  might  actually  obtain  the 
stripper  well  ceiling  price  of 
approximately  $4.00  per  MMBtu."*  Thus 
it  would  be  worth  the  administrative 
effort  and  expense  to  qualify  an  old  well 
as  a  stripper  well  in  order  to  obtain  that 
price.  Under  current  conditions, 
however,  the  purchaser  is  not  likely  to 
pay  the  full  stripper  well  ceiling  price, 
even  if  the  old  well  obtains  a  stripper 
well  determination."*  In  the  past,  when 


■•  DOE  reply  commeots  at  4. 
••  See  51  FR  at  22192. 


*o  See  51  FR  at  22193  for  a  diacuaaion  of  why  uaa 
of  the  ratio  of  ultimate  aatlonal  reaervet  to  ultimate 
reaervea  in  the  fourteen  fielda  i«  approprvate  for  thia 
purpoae. 

■  ■  Data  on  the  number  and  location  of  NCPA 
section  106  stripper  wells  is  derived  from  Forms  121 
filed  with  the  Commission.  Of  the  over  100.000 
stripper  wells  nationwide,  about  11.000  are  located 
in  Ohio.  1.700  in  New  York.  28,000  in  West  Virginia. 
13.000  in  Pennsylvania,  and  3.500  in  Kentucky,  for  a 
total  of  56.000  in  the  Appalachian  region,  or  over  SO 
percent  of  all  stripper  wells. 

**  In  1963.  the  average  daily  per  well  production 
from  a  gas  well  in  the  Sutes  of  Ohio.  New  York. 
West  Virginia,  Pennsylvania,  and  Kentucky  was  15 


Mcf.  19  Mcf.  14  Mcf.  13  Mcf.  and  15  Mcf. 
respectively  Since  stripper  wells  comprise 
approximately  62  percent  of  the  total  number  of 
producing  gas  wells  in  these  stales,  and  the  average 
per  day  per  well  production  figures  include  other 
wells,  the  per  day  production  from  stripper  wells  is 
probably  even  lower.  See  Interstate  Oil  Compact 
Commission.  The  Oil  and  Gas  Compact  Bulletin. 
Vol.  XUII.  No.  2  (Dec.  1964)  at  S-2  (United  Stales 
1983  Production  of  Oil  and  Gas  by  States). 

"  Office  of  Technology  Assessment  Staff 
Memorandum  on  the  Effects  of  Decontrol  on  Old 
Cas  Recovery,  prepared  by  the  Energy  and 
Materials  Program  (Feb.  1964)  at  50. 

»♦  Prior  to  1964,  before  gas  prices  became 
extremely  depressed,  producers  would  more 
commonly  file  for  NGPA  sections  102  and  107 
determinations,  as  well  as  section  103.  and  then 
later  file  for  a  section  106  determination  for  the 
same  well  after  completing  a  SO-day  production 
penod  in  order  to  prove  Ihat  the  well  did  not  exceed 
an  average  of  80  Mcf  per  production  day.  so  as  to 
meet  the  derinilion  of  stripper  well  natural  gas 
under  NGPA  section  10e(b).  See  Interstate  Oil 
Compact  Commissioa  The  Oil  and  Caa  Compact 
Bulletin.  Vol.  XUV,  No  1  (June.  1965)  at  51 

*•  S4.018  per  MMBtu  in  August  1964. 

••  The  stripper  well  ceiling  prices  aa  of  |uly,  1968 
was  S4.S15  per  MMBtu.  Under  current  conditions  it 
is  unlikely  a  producer  will  receive  anywhere  near 
that  price,  however. 
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the  cost  of  operating  an  old  gas  well 
exceeded  the  revenues  generated  at  the 
old  vintage  price  the  operator  may  have 
continued  production  until  the  well 
could  qualify  as  a  stripper  well  because 
the  operator  knew  it  could  obtain  the 
section  108  ceiling  price  once  the  well 
qualified.  In  today's  market  this  is  not  a 
certainty  and  the  well  will  more  likely 
be  abandoned  and  production  is  lost. 
CHie  diagram  at  the  margin  graphically 
illustrates  this  syndrome.)  Plainly,  the 
maiicet,  including  consumers,  producers, 
pipelines,  distribution  companies,  and 
industrial  end-users  are  better  off  with 
less  new  gas  and  more  old  gas  that  is 
now  being  abandoned  if  this  additional 


old  gas  can  be  acquired  at  a  price  below 
that  of  new  gas.  This  is  what  the  final 
rule  will  accomplish,  which  the  mere 
availability  of  the  section  108  price  does 
not. 

In  this  diagram,  the  section  108  price 
provides  an  adequate  incentive  for  Well 
1.  may  provide  less  than  adequate 
incentive  for  Well  2  (the  production 
costs  exceed  the  NGPA  section  104  price 
for  an  extended  period  before  the 
section  108  price  is  obtained,  and  the 
producer  may  rightfully  question 
whether  the  stripper  price  will  clear  the 
market),  and  provides  a  definitely 
inadequate  incentive  for  Well  3. 


Section  108  ceiling 


»brket  clearing  -  Order  No.   451 


Fbnaer  section  104 


X  Mcf/d^ 


DBCLIME  TH  OUnVT 
CVER  TDC 


60  tfcf/d 


(Diagram  represents  locus  of  supply 
costs  for  three  old  gas  wells  over  time 
and  several  price/output  relations;  these 
are  but  three  of  the  multitude  of  possible 
cost/output  relationships.  As  pressure 
drops  and  production  decreases  over 
time,  a  higher  price  is  needed  to  prevent 
abandonment.  The  NGPA  section  108 
price  may  not  be  the  best  economic 
incentive,  since  to  qualify  for  this 
stripper  well  price,  output  must  be  no 
more  than  60  Mcf/day  (unless  special 
ruling  is  obtained).) 

"x"  indicates  \)ToAwci\on  greater  than 
60  Mcf  per  day,  declining,  as  time 
passes,  until  it  reaches  60.  The  curved 
lines  indicate  the  increase  in  per  unit 
costs. 

AGA  also  claims  that  DOE 
overestimated  total  national  responsive 
reserves  when  it  scaled  down  the 
predicted  increase  in  nationwide 


recoverable  reserves  by  the  ratio  of  its 
estimate  of  responsive  reserves  to 
Shell's.  Allegedly,  this  meant  DOE  failed 
to  account  sufficiently  for  Shell's 
overestimate  of  responsive  reserves.  As 
explained  in  Order  No.  451,  DOE 
calculated  its  66  Tcf  estimate  of 
responsive  reserves  by  (1)  determining 
the  percentage  of  each  category  of  gas 
likely  to  respond  to  higher  prices 
allowed  by  eliminating  vintaging,  (2) 
multiplying  the  amounts  of  gas  in  each 
category  on  December  31, 1980.  by  those 
percentages,  and  (3)  totalling  the  results. 
In  doing  this.  DOE  relied  on  data  in  a 
study  prepared  for  AGA."'  AGA  alleges 
DOE  made  two  errors  in  performing  this 
calculation. 

First.  AGA  contends  that  DOE  erred 
in  including  10  percent  of  section  105 


intrastate  gas.  or  3.9  Tcf.  in  responsive 
reserves.  AGA  argues  that  intrastate  gas 
will  generally  be  unaffected  by  Order 
No.  451  because  most  is  deregulated  and 
the  remainder  is  either  section  105  gas 
(intrastate  gas  sold  under  contracts 
existing  on  the  date  of  enactment  of  the 
NGPA)  not  subject  to  Order  No.  451  or  is 
eligible  for  the  higher  NGPA  section  102 
price."  The  Commission  believes  that 
some  intrastate  gas  is  properly  included 
in  the  estimate  of  gas  affected  by  Order 
No.  451,  and  that  DOE's  estimate  of  that 
amount  is  reasonable  for  the  following 
reasons.  Although  Order  No.  451  does 
not  permit  higher  prices  for  section  105 
gas.  Order  No.  451  does  permit  section 
106(b)  gas  (intrastate  gas  sold  under 
rollover  contracts)  to  qualify  for  higher 
prices.  All  section  105  and  106(b)  gas 
sold  imder  contracts  which  provided  for 
prices  of  $1.00  or  less  on  December  31, 
1984,  remains  subject  to  ceiling  prices 
well  below  the  alternative  ceiling  price 
provided  by  Order  No.  451.""  Thus,  all 
gas  presently  subject  to  section  106(b) 
which  was  sold  under  such  low-priced 
contracts  is  properly  included  in 
responsive  reserves.  So  also  is  section 
105  gas  sold  imder  such  contracts  if 
those  contracts  will  expire  in  time  to 
permit  the  gas  to  qualify  for  the 
alternative  ceiling  price  before 
abandonment. 

DOE's  estimate  of  responsive 
intrastate  gas  does  not  include  any 
present  section  106(b)  gas  and  to  that 
extent  may  actually  underestimate 
responsive  intrastate  gas.  DOE  does 
include  section  105  gas  sold  under  low- 
priced  contracts  which  will  expire  by 
1995  permitting  the  gas  to  qualify  for  the 
section  106(b)  ceiling  price.  DOE 
appears  to  have  reasonably  estimated 
the  amount  of  that  gas.  Based  on  EIA 
data,  which  AGA  does  not  contest,  DOE 
states  that  about  35  percent  of  intrastate 
old  gas  is  sold  under  contracts  which 
provided  for  prices  of  $1.00  or  less  on 
December  31. 1984.  About  28  percent  of 
these  contracts  will  expire  by  1995. 
Since  28  percent  of  35  percent  is  about 
10  percent.  DOE  concluded  that  10 
percent  of  intrastate  gas  (or  3.9  Tcf)  May 
reasonably  be  considered  responsive  to 
the  higher  prices  provided  by  Order  No. 
451. 'oo  The  Commission  finds  the  DOE 
calculation  reasonable  and  rejects 
AGA's  contention  that  intrastate  gas 
should  be  excluded  altogether  from  *he 
responsive  reserve  base,  bi  any  event, 
the  Commission  observes  that  intrastate 
gas  accounts  for  only  5.9  percent  of  the 


•^  See  DOE  reply  comments  at  14. 


••  AGA  at  18. 

••  SE  NCPA  SecUon  IZlfaHS).  IS  U.S,C.  3331(a)(3) 
(1982). 
><■<■  See  DOE  reply  comment  at  IS. 
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total  66  Tcf  responsive  reserve  base 
found  by  DOE.  Thus,  even  if  DOE  has 
overestimated  the  intrastate  gas 
responsive  to  elimination  of  vintaging, 
the  resulting  error  in  the  overall  11  Tcf 
estimate  of  increased  production  under 
Order  No.  451  would  be  minimal. 

AGA's  second  criticism  of  DOE's 
calculation  of  responsive  reserves  is 
that  DOE  failed  to  exclude  all  gas 
produced  through  1985.  Instead.  DOE's 
calculation  was  based  on  December  31, 
1980  reserves.  AGA  contends  that  gas 
produced  or  abandoned  since  1980 
should  have  been  excluded  since  such 
gas  is  no  longer  available  to  be 
produced  as  a  result  of  the  elimination 
of  vintaging.  The  Commission  finds  this 
criticism  of  DOE's  calculation  of 
responsive  reserves  without  merit.  In  the 
first  place,  the  increased  production  as  a 
result  of  eliminating  vintaging  is,  by 
definition,  production  which,  because 
uneconomic,  cannot  occur  under  present 
ceiling  prices.  Thus,  production  of  gas 
which  is  economic  under  present  ceiling 
prices  should  not  affect  the  increased 
production  to  be  obtained  through 
eliminating  vintaging  unless  as  a  result 
the  gas  field  is  entirely  abandoned.  It 
follows  that  AGA  is  incorrect  in 
suggesting  that  production  since  1981 
under  existing  ceiling  prices  reduced  the 
increase  in  production  from  eliminating 
vintaging.  Secondly,  as  explained  in 
more  detail  in  Order  No.  451.'°'  DOE 
properly  used  December  31, 1980 
reserves  in  order  to  use  consistent  data 
in  adjusting  for  the  Shell  study's 
overestimate  of  responsive  reserves. 
The  original  Shell  study  had 
extrapolated  the  fourteen  field  results  to 
a  national  level  by  multiplying  those 
results  by  the  ratio  of  January  1981 
national  reserves  responsive  to 
decontrol  to  January  1981  reserves  in  the 
fourteen  fields.  Shell  had  estimated 
January  1981  responsive  reserves  to  be 
115  Tcf.  Since  DOE  scaled  down  its 
prediction  of  increased  production  by 
the  ratio  of  its  estimate  of  responsive 
reserves  to  Shell's  115  Tcf  estimate  and 
Shell's  estimate  was  for  January  1, 1981, 
consistency  required  that  DOE  use  an 
estimate  for  the  same  period.  If,  as  AGA 
suggests,  DOE's  estimate  of  responsive 
reserves  should  be  reduced  to  account 
for  production  since  1980,  then  the  Shell 
estimate  should  also  be  similarly 
adjusted  so  that  consistent  figures  may 
be  used  in  determining  the  ratio.  If  this 
were  done,  the  adjustment  to  the  two 
figures  would  probably  approximately 
cancel  one  another  out,  leaving  the  ratio 
usedjQ  account  for  Shell's  overestimate 


of  responsive  reserves  approximately 
the  same. 

The  Commission  has  now  considered 
all  contentions  raised  on  rehearing 
alleging  specific  errors  in  the  DOE 
study.  While  the  Commission  has 
rejected  these  contentions  and  continues 
to  believe  that  the  DOE  study  is  the 
most  reliable  olf  the  studies  concerning 
supply  response  in  the  present  record, 
the  Commission  wishes  to  emphasize 
that  no  estimate  of  the  increasae  in 
recoverable  reserves  from  this  rule  can 
be  exact.  As  the  Commission  stated  in 
Order  No.  451,  "Overall  the  only 
certainty  about  future  natural  gas 
supplies  is  their  extreme 
uncertainty."  '"^  Any  estimate  of 
increased  production  under  this  rule 
must  be  based  on  predictions 
concerning  future  market  prices  and 
future  behavior  of  producers  and 
purchasers  over  the  next  twenty  and 
more  years  which  cannot  be  made  with 
any  certainty.  For  example,  the  DOE 
study  is  based  on  a  prediction  that 
market  prices  will  rise  to  the  new  ceiling 
price.  If  they  do  not,  the  supply  response 
will  not  be  as  great  as  predicted.  In 
addition,  the  DOE  study  assumes  that 
purchasers  will  not  agree  in  the  future  to 
pay  a  higher  percentage  of  compression 
costs  than  they  now  do.  If,  however, 
purchasers  did  agree  to  pay  a  higher 
percentage  of  compression  costs,  some 
of  the  supply  response  predicted  by 
DOE  from  this  rule  would  occur  even  if 
this  rule  were  not  adopted.  On  the  other 
hand,  DOE's  11  Tcf  estimate  of 
increased  reserves  does  not  include  any 
increase  in  production  from  water-drive 
reservoirs  as  a  result  of  this  rule. 
However,  some  increased  production 
from  partial  water  drive  reservoirs  may 
occur.  Some  of  those  reservoirs  may  be 
susceptible  to  permanent  loss  of 
recoverable  reserves  when  subjected  to 
sharply  curtailed  takes  of  gas.  It  may 
well  be  that  more  favorable  take 
provisions  will  be  negotiated  as  a  result 
of  this  rule  that  will  permit  an  increase 
in  the  amount  of  in-place  gas  resources 
that  will  ultimately  be  recovered.  Such 
higher  rates  of  take  and  greater  recovery 
of  in-place  reserves  could  moderate 
producer  demands  for  a  higher  contract 
price  because  of  the  enhanced  cash  flow 
resulting  from  such  increased  takes. 

Nevertheless,  regardless  of  the 
uncertainties  of  predicting  the  precise 
amount  by  which  recoverable  resources 
will  be  increased  by  this  rule,  the 
Commission  believes  it  clear  that  there 
will  be  a  significant  increase.  There  is  a 
direct  relationship  between  price  levels 
and  the  length  of  time  operation  of  a 


well  remains  economic.  Since  pre-1975 
gas  will  receive  a  substantial  price 
increase  as  a  result  of  this  rule, 
recoverable  resources  must  also 
increase.  This  finding  is  supported  by 
the  fact  that  all  the  studies,  including 
AGA's  agree  that  there  will  be  a 
significant  increase  in  recoverable 
resources. 

Some  rehearing  applicants  question 
the  general  conclusion  that  eliminating 
vintaging  will  substantially  increase 
recoverable  reserves.  First,  several 
petitioners  ""  observe  that  there  is 
currently  a  surplus  of  deliverable  gas 
estimated  as  high  as  2.49  Tcf  for  1988. 
The  petitioners  claim  that  it  makes  little 
sense  to  expect  additional  production  to 
occur  during  a  time  of  surplus.  The 
Commission  disagrees  with  this 
contention.  The  increased  production  of 
old  gas  expected  to  occur  as  a  result  of 
this  rule  is  from  wells  which  are 
currently  subject  to  ceiling  prices 
ranging  from  52^  to  $1.66  for  large 
producers  and  62e  to  $2.18  for  small 
producers.  Thus,  Order  No..  451  will 
permit  much  of  this  gas  to  receive 
substantial  price  increases,  thereby 
making  its  production  economic,  and  yet 
still  permit  it  to  undersell  much  gas  that 
is  already  in  the  market.  There  is  no 
reason  not  to  expect  such  gas  to  find  a 
market,  even  during  a  time  of  surplus.  In 
any  event,  as  discussed  above,  the 
surplus  will  not  last  indefinitely, 
particularly  in  light  of  the  current 
collapse  in  drilling  activity  and  the 
Commission's  action  to  create  more 
competition.'"*  DOE,  for  example, 
predicts  that  the  surplus  will  be 
dissipated  by  1988  under  current 
regulation  and  1987  if  vintaging  is 
eUminated.""  Most  of  the  increased 
production  from  eliminating  vintaging 
will  thus  occur  after  dissipation  of  the 
surplus. 

Some  petitioners  for  rehearing 
contend  that,  even  if  the  increased 
production  of  old  gas  occurs  and  causes 
overall  prices  to  decline,  this  will 
discourage  new  drilling  and  result  in  the 


'  51  FR  al  22193. 


'"  51  n*  at  22194. 


""  Ohio  Contumers  Couniel  at  7:  Florida  Cities 
at  20;  Northwetl  Central  at  41. 

"*  The  Commiuion  notes  that  after  the 
Commission  issued  Order  No.  451.  the  Energy 
Information  Administration  (EIA)  released  the 
advance  summary  of  its  year-end  report  on  the  U.S 
natural  gas  reserves.  EIA's  data  indicates  overall, 
natural  gas  reserve  additions  in  the  lower-48  states 
declined  to  77  9^  of  production  in  1985.  and  U.S. 
proved  gas  reserves  declined  for  the  fourth  year  in  a 
row.  See  U.S.  Department  of  Energy.  Energy 
Information  Administration.  Advance  Summary  of 
U.S.  Crude  Oil.  Natural  Gas.  and  Natural  Gas 
Liquids  Reserves.  19S5  Annual  Report  (Washington 
DC.  September  1966). 

"*  The  overall  lower  prices  brought  about  by  the 
rule  will  cause  the  surplus  to  dissipate  faster  than  11 
otherwiae  would. 
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abandonment  of  many  existing  stripper 
wells. '"•  They  argue  that  over  the 
longer  term,  the  loss  of  stripper  and 
some  new  gas  production  will  offset, 
and  thereby  cancel  out  the  benefits  of, 
the  increased  old  gas  production.  The 
Commission  understands  that  under 
Order  No.  451  some  high-cost  gas  may 
not  be  produced  immediately  in  the 
same  time  frame  as  under  current 
regulations  because  of  lower  prices  in 
the  near  term  for  such  gas  although  the 
Commission  would  expect  that 
renegotiation  to  lower  prices  will  cause 
some  portion  of  higher  priced  gas  to  be 
produced  and  sold  at  lower  prices  as 
has  occurred  in  the  current  market. 
Exploration  for  and  development  of 
other  higher-cost  new  gas  will  be 
delayed.  However,  these  are  precisely 
the  intended  effects  of  Order  No.  451 
which  will  cause  overall  prices  to  be 
less  than  they  otherwise  would  be.  The 
increased  supply  of  lower-cost  old  gas 
will  replace  some  higher  cost  gas 
immediately  and  delays  the  need  to 
engage  in  expensive  exploration  and 
development  of  high-cost  new  gas. 
Finally,  some  rehearing  requests 
reiterate  the  contention  that,  even 
assuming  increased  production  of  old 
gas  occurs,  it  will  be  beneficial  since  its 
incremental  cost  will  be  exorbitant.'"' 
In  response,  the  Commission  reiterates 
its  rationale  for  rejecting  this  contention 
in  Order  No.  451.  "The  high  incremental 
cost  estimates  are  obtained  by 
determining  the  purchasers'  increased 
cost  of  purchasing  all  old  gas  as  a  result 
of  Order  No.  451  and  dividing  the  result 
by  DOE's  estimate  of  increases  in 
recoverable  reserves.  This  calculation 
fails  to  take  into  account  the  reduction 
in  price  of  high-cost  gas  which  will 
occur  as  a  result  of  this  rule.  The 
petitioners'  contentions  that  higher  cost 
gas  will  not  come  down  in  price  as 
predicted  by  the  Commission  are 
considered  in  the  next  section.'"* 


'••  Elizabcthlown  Gas  Company  (Elizabethtown) 
at  S:  KPU.  et  al.  at  25:  Florida  Cities  al  31:  AGA  at 
13:  and  APGA  at  44. 

■o^  Peoples  CMBtaLaX  13:  Cal.  PUC  at  S;  Nl-Gas 
at  13:  Florida  Cities  al  25:  AGD  at  4:  UDC  at  42:  and 
Northwest  Central  at  25.  40. 

»••  The  Cilizen/I^bor  Energy  Coalition  (C/LEC) 
at  4-6  contends  that  Order  No.  451  improperly  relied 
on  the  May  1986  EIA  Study  in  its  findings 
concerning  the  supply  response.  This  applicant 
states  that  the  EIA  Study's  supply  response  estimate 
relied  heavily  on  full  implementation  of  Order  No. 
438i  Wittwut  the  transportation  rights  provided  by 
full  implementation,  the  supply  response  allegedly 
would  decline  significantly.  It  is.  of  course,  true  that 
producers  omst  be  able  to  obtain  transportation  of 
their  gas  in  order  to  obtain  the  full  benefit  of  the 
market-responsive  pricing  permitted  by  this  rule. 
However.  e»en  if  Order  No.  436  is  not  adopted  by 
every  pipeline,  the  transportation  provisions  of 
Order  No.  451  should  enable  producers  to  qblain  the 
necessary  tranayortatioa.  Second,  the  applicant 


E.  Price  Response 

In  Order  No.  451.  the  Commission 
considered  the  comments  and  data  in 
the  record  regarding  the  likely  impact  of 
the  EKDE  proposal  on  consumer  gas 
prices  and  pipelines'  weighted  average 
costs  of  gas  (WACOGs).  The 
Commission  concluded  that  the  most 
likely  impact  would  be  further 
downward  pressure  on  consumer  prices 
and  WACOGs.  It  found  that  the  higher 
ceiling  price  for  old  gas  would  eliminate 
the  price  distortions  of  the  gas  cushion. 
It  also  found  that  the  higher  ceiling  price 
would  lead  to  a  reduction  in  wellhead 
prices  for  high-cost  gas  to  market- 
clearing  levels  responsive  to  competition 
mandated  by  the  NGPA.'"" 

The  Commission  also  concluded  that, 
over  the  long-run,  pricing  old  gas  at  its 
replacement  cost  would  call  forth 
additional  supplies  of  gas  not  likely  to 
be  available  under  vintage  pricing,  and 
that  these  additional  supplies  would  put 
downward  pressiu-e  on  futiure  wellhead 
prices.""  In  analyzing  the  numerous 
studies  and  statistics  in  the  record  and 
in  the  public  domain  ' ' '  concerning  the 
likely  price  impact  of  the  DOE  proposal, 
the  Commission  stated  that  the  real 
issue  was  not  whether  overall  gas  prices 
would  come  down  in  response  to  higher 
old  gas  prices,  it  was  how  fast  such 
prices  would  come  down.  Based  on  the 
record  as  well  as  on  the  behavior  of 
pipeline  purchased  gas  costs  [PGAs] 
before  and  after  the  partial  deregulation 
of  wellhead  prices  on  January  1, 1985, 
the  Commission  concluded  that  any 
renegotiation  of  old  gas  prices  to 
replacement  cost  levels  under  the  DOE 
proposal  would  be  more  than  offset  by 
reductions  in  high-cost  gas  prices.'" 


states  that  the  Commission's  failure  to  adopt  DOE's 
proposal  for  incentive  prices  would  reduce  the 
■apply  response  proiected  by  ELA.  However,  that 
failure  can  have  no  effect  on  the  ELA  Study's 
predictioB  of  an  11.7  Tcf  supply  response  through 
delayed  abandoomcnt  Finally,  the  Comoiission 
notes  that  in  any  event  it  does  not  rely  on  the  EIA 
Study  in  its  holdings  concerning  the  supply  response 
except  to  the  extent  applicants  themselves  have 
relied  on  the  EIA  Study  to  challenge  the 
Commission's  holdings. 

'••  See.  generally.  Order  No.  451,  51  FR  22195-204 
dune  1&  1986). 

""/</.  at  22197-98.    . 

'"See  Foster  and  Reddtek.  "Analysis  of  High 
Cost  Ges  Purchases  by  Contract  Termination  Date." 
Gas  Energy  Review  (Vol.  13.  No.  12,  American  Gas 
Association.  December  1985):  AGA  Initial 
Comments.  '1986  Base  Case.  U.S.  Energy 
Information  Administration.  Analysis  of  Natural 
Gas  Contracts.  Volume  I:  Old  Interstate  Gas." 
Service  Report.  Table  3  (February  1986)  (RNGD-86- 
01). 

■ "  Order  Na  451. 51  FR  22198-203  ()une  18. 1986). 


However,  the  Commission  also  foimd 
that,  despite  the  likely  reduction  in 
overall  gas  prices,  it  was  impossible  to 
predict  with  certainty  whether  some 
consumers  or  some  pipeline  systems 
would  face  short  term  transitional 
increases  in  their  gas  costs  before  the 
lower  overall  pric:es  and  enhanced 
supplies  are  made  available  to  all 
pipelines  under  the  rule.  For  this  reason, 
the  Commission  modified  the  good  faith 
negotiation  procedure  in  the  final  rule  in 
order  to  give  the  purchaser  the  right  to 
renegotiate  the  prices  of  all  gas, 
including  new  gas,  in  contracts  which 
contain  some  old  gas  where  the 
producer  requests  any  old  gas  price 
renegotiation.  Under  this  modification, 
the  American  Gas  Association  (AGA) 
estimated  that  at  least  one-third  of  all 
new  gas  potentially  would  be  subject  to 
price  renegotiation  by  purchasers, 
because  it  is  contained  in  "multi- 
vintage"  contracts  which  cover  some  old 
gas  eligible  for  renegotiation  to  the  new 
ceiling  price  established  by  the  final 
rule.  '"To  the  extent  large  quantities  of 
this  new  gas,  as  well  as  high-cost 
categories  of  old  gas,  are  already  priced 
above  spot  market  prices  or  individual 
pipeline  WACOGs,  Order  No.  451 
concluded  that  the  modifications  to  the 
good  faith  negotiation  procedure  would 
give  pipeline  purchasers  substantial 
added  leverage  to  bargain  both  old  and 
new  gas  prices  to  market-responsive 
levels. 

Finally,  the  Commission  included  two 
additional  protections  in  Order  No.  451. 

First,  the  Commission  provided  to  firm 
sales  customers  of  a  pipeline  a  right  of 
first  refusal  to  any  old  gas  released  by 
the  pipeline  to  the  open  market  as  a 
result  of  unsuccessful  price 
renegotiation.  This  right  of  first  refusal 
would  assure  that  those  customers  with 
least  access  to  alternative  gas 
supplies — especially  sole-supphed,  full- 
requirements  customers  of  pipelines  that 
have  not  chosen  to  provide  open  access 
transportation  under  Order  No.  436 — 
would  have  the  ability  to  keep 
inexpensive  old  gas  suppHes  on-system 
by  matching  any  bids  for  the  gas 
released  to  the  open  market."*  In 
addition,  the  final  rule  provides  such 
customers  (and  others)  with 
transportation  authority  in  order  to 
receive  the  gas. 

Second,  the  Commission  stated  its 
intention  to  assure  that  the  PGAs  reflect 
prudent  renegotiating  practices  by 
pipelines  under  the  rule,  instead  of 
projecting  purchased  gas  costs  based  on 
the  worst  possible  outcome  of  such 


">  AGA  at  4. 

"«  Order  No.  451,  51  FR  22207  (June  18, 1980). 
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renegotiation."*  This  scrutiny  would 
assure  that  pipelines  cannot  choose  to 
pass  through  to  their  customers  any 
higher  old  gas  prices  requested  by 
producers  without  exercising  their 
bargaining  rights  under  the  good  faith 
negotiation  procedure."* 

For  these  reasons,  the  Commission 
concluded  that  Order  No.  451  would  not 
unreasonably  increase  consumer  gas 
prices  over  the  short-term,  and  over  the 
long-term  would  reduce  city-gate  gas 
prices  in  response  to  more  competitive 
wellhead  markets  and  enhanced 
supplies."^ 

Requests  for  rehearing.  On  rehearing, 
a  number  of  pipelines,  distribution 
companies,  and  their  trade  associations 
argue  that  the  Commission  lacked 
substantial  evidence  in  the  record  to 
determine  the  impact  of  the  final  rule  on 
pipeline  WACOGs  and  consumer 
prices."*  These  applicants  state  that 
the  final  rule  is  based  on  economic 
theory,  not  credible  evidence,  and  that 
there  will  be  substantial  pressure  on 
pipelines  to  bid  the  highest  price  for  old 
gas  under  the  rule,  because  wellhead 
markets  are  not  workably 
competitive."" 

INGAA,  AGA,  and  most  pipelines 
acknowledge  that,  by  including  multi- 
vintage  contracts  in  the  renegotiation 
process.  Order  No.  451  gives  partial 
recognition  to  the  problem  of  high-cost 
new  gas  contracts.  However,  they 
criticize  the  final  rule  as  being 
inadequate  to  remedy  the  whole 
problem,  because  it  does  not  give 
purchasers  the  right  to  bring  all  gas 
contracts  to  the  bargaining  table.  •*"' 


"*  In  a  recent  PGA  filing  by  Colorado  Inlerslale 
Gas  Company,  for  example,  the  Commission 
rejected  CIG's  estimate  of  the  net  effect  of 
impending  negotiations  under  Order  No.  451  and 
disallowed  recovery  of  projected  gas  cost  increases 
for  lack  of  adequate  supporting  data.  36  FERC 
\  61.406  (1966).  The  Commission  took  similar  action 
with  respect  to  a  PGA  filing  by  KN  Energy.  Inc. 
which  also  included  an  estimate  of  the  net  effect  of 
Order  No  451  37  FERC  \  61.198  (1986). 

"•/rf  at  22.203. 

'"W.  at  22.204. 

"•Set.  e.^..  INGAA  at  9-11;  UDC at  37: 
Panhandle  Eastern  Pipe  Line  Company.  Trunkline 
Gas  Company,  and  Trunkline  LNG  Company 
(Panhandle  and  Trunkline)  at  4-5;  Florida  Cities  at 
23-24;  Northern  Natural  at  28-32;  Southern  Natural 
at  5. 

"•See.  e.g..  Northwest  Central  at  2-4;  AGO  at  10: 
APGA  at  35-45:  Northern  Natural  at  32. 

'"  See.  eg..  INGAA  at  10-11;  AGA  at  28-29: 
Northwest  Pipeline  Corporation  at  4;  ANR  Pipeline 
Company  and  Colorado  Interstate  Gas  Company 
(ANR  and  CIG)  at  0:  Natural  and  United  at  2,  7: 
Transwestem  Pipeline  Company  (Transwestem)  al 
4:  Arkla  Inc.  (Arkla)  at  10-11;  Northern  Natural  at 
37;  Transcontinental  Gas  Pipe  Line  Corporation 
(Transco)  at  4-6:  Florida  Gas  Transmission 
Company  (Florida  Gas)  at  4.  18-19:  Texas  Gas 
Transmission  Corporation  (Texas  Gas)  at  5;  Texas 
Eastern  at  4-5. 


Texas  Eastern,  Transco,  and  others 
argue  the  final  rule  will  increase  old  gas 
prices  without  forcing  high-cost  gas 
prices  down,  unless  purchasers  are 
given  the  right  to  initiate  renegotiation 
of  high-cost  gas  contracts  which  do  not 
cover  some  old  gas.'" 

Several  applicants  argue  that  the  final 
rule  will  not  only  force  pipelines  to 
reduce  takes  of  high-cost  gas,  thus 
increasing  the  take-or-pay  costs 
associated  with  such  contracts.  The 
problem,  these  applicants  say,  is  not  low 
old  gas  prices,  it  is  take-or-pay  costs."* 
Other  applicants  allege  that  the  recent 
decreases  in  pipeline  WACOGs  cited  in 
the  final  rule  are  largely  due  to  pipelines 
exercising  market-outs  and  maximizing 
old  gas  takes,  and  that  the  only  high- 
cost  gas  contracts  remaining  are  those 
with  rigid,  non-market-responsive  terms 
not  susceptible  to  market  pressures  if 
old  gas  prices  increase.'*' 

A  number  of  applicants  argue  that  the 
inclusion  of  multi-vintage  contracts  in 
the  good  faith  negotiation  procedure  will 
not  help  "deep  cushion"  pipelines — 
those  pipelines  with  large  quantities  of 
cheap  old  gas  and  very  little  high-cost 
gas  under  the  same  or  other  contracts. 
Nothwithstanding  any  overall  reduction 
in  gas  prices  nationwide,  applican|s  say, 
these  Pipelines  face  inevitable  price 
increases  under  Order  No.  451,  because 
they  lack  enough  high-cost  gas  to  offset 
against  old  gas  price  increases  sought 
by  their  suppliers.'** 

Some  applicants  argue  that  producers 
will  never  initiate  price  renegotiation  of 
their  old  gas  unless  they  believe  that 
higher  prices  are  available  in  the 
marketplace  for  all  their  gas  subject  to 
renegotiation,  regardless  of  whether  or 
not  their  pipeline  purchaser  exercises  its 
renegotiation  rights.  Thus,  these 
applicants  say,  the  final  rule  guarantees 
higher  prices  unless  purchasers  are 
permitted  to  initiate  price  renegotiation 
on  their  own.'**  Similarly,  some 
applicants  argue  the  Commission  cannot 
have  it  both  ways:  increased  gas 
supplies  cannot  result  without  higher 
prices  to  consumers,  and  lower 


'*•  See.  e.g..  Transco  at  6-7;  Texas  Eastern  at  17- 
19. 

'«»  See.  e.g..  AGO  at  8-9:  Peoples  Gas  et  al.  at  8- 
9;  UDC  at  52;  INGAA  at  12-15;  APGA  at  37-10. 

'"  See.  e.g.  INGAA  at  11.  AGD  at  8-9.  MPC 
NASUCA  at  28-30:  NI-Gas  at  8-12;  N.Y.  PSC  at  15- 
16:  Tennessee  Gas  Pipeline  Company  (Tennessee) 
at  10-13. 

'»*  See.  e.g..  Northern  Natural  at  34-36;  Interstate 
Power  Company  at  4;  Midwest  at  1-3;  Northwest 
Central  at  45;  KPftL  el  al.  at  20:  Kentucky  Public 
Service  Commission  (Kentucky  PSC)  at  Z 

'»'  See,  e.g.  INGAA  at  11;  Transco  al  4:  Pacific 
Gas  and  Electric  Company  (PG&E)  al  2.  4:  Arkla  al 
S.8-ia 


consumer  prices  cannot  occur  without 
reducing  supplies.'*' 

On  the  other  hand,  some  pipelines, 
distribution  companies,  trade 
associations,  and  state  commissions 
agree  with  the  Commission's  conclusion 
that  wellhead  markets  are  workably 
competitive,  or  otherwise  laud  the 
Commission's  goal  of  raising  the  ceiling 
price  for  old  gas  to  market-clearing 
levels.'*' 

Producer  applicants  generally  agree 
that  under  current  competitive 
conditions  in  wellhead  markets,  the 
higher  old  gas  ceiling  price  will  bring  gas 
prices  down  to  market-clearing 
levels.'*'  But  producers  argue  that  the 
inclusion  of  multi-vintage  contracts  is 
unnecessary  to  achieve  this  goal.  In 
support  of  these  conclusions,  these 
applicants  cite  the  experience  of 
wellhead  markets  under  partial 
deregulation  and  argue  that  market 
forces  are  forcing  renegotiation  of  high- 
cost,  take-or-pay  contracts  without  the 
need  for  regulatory  intervention  in  such 
contracts  through  the  good  faith 
negotiation  procedure.  Producers  also 
point  out  that  including  new  gas  in  the 
good  faith  negotiation  procediue  is 
unwarranted  because  issues  relating  to 
take-or-pay  and  new  gas  prices  would 
be  brought  to  the  bargaining  table 
voluntarily  anyway.'**  Finally, 
producers  generally  agree  that  Order 
No.  451  will  go  far  in  removing  a  primary 
source  of  current  price  disorders  in 
natural  gas  markets — the  "price 
cushion"  created  by  existing  old  gas 
vintage  price  ceilings.'*" 

Maryland  People's  Counsel  and  the 
National  Association  of  State  Utility 
Consumer  Advocates  (MPC/NASUCA) 
allege  that  Order  No.  451  will  not  reduce 
gas  prices  because  the  natural  gas 
industry — including  the  pipeline 
segment — is  not  workably  competitive 
in  the  absence  of  meaningful  access  to 
transportation.  The  fact  that  the 
wellhead  market  may  be  competitive 
does  not  mean  that  the  entire  industry  is 
competitive,  MPC/NASUCA  say. 
Therefore,  without  transportation 
access,  local  distribution  companies  and 
consumers  will  have  no  alternative  to 
increased  old  gas  costs  passed  along  by 


'»•  See  e.g..  Florida  Cities  al  23-24;  Ohio 
Consumers  Counsel  al  6-6. 

'»'  See.  e.g..  Transco  at  4;  Cal.  PUC  at  23-27:  El 
Paso  Natural  Gas  Company  (El  Paso)  at  1-2: 
Baltimore  Gas  and  Electric  Company  (BGAE)  al  1; 
Process  Gas  Consumers  Group.  American  Iron  and 
Steel  Institute,  and  Georgia  Industrial  Group  (PCC) 
at  2. 

■ "  See.  e.g..  Indicated  Producers  al  2. 

"*  See.  e.g..  Indicated  Producers  al  4-6. 

""  See.  e.g..  Independent  Petroleum  Association 
of  America  (iPAA)  at  1:  Indicated  Producers  al  Z-' 
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pipelines  under  Order  No,  451.  MPC/ 
NASUCA  also  allege,  as  discussed 
supra  in  IV,  B.,  that  the  previous  price 
distortions  of  the  old  gas  "cushion"  have 
been  largely  eliminated,  and  that  the 
current  WACOGs  of  pipelines  that 
enjoyed  a  cushion  are  no  longer  below 
market-clearing  levels  and  that  such 
pipelines  no  longer  retain  artificial 
advantages  over  other  pipelines  in 
bidding  for  new  gas,'" 

A  group  of  industrial  end-users 
commends  the  Commission  for 
expanding  the  scope  of  the  rule  to  cover 
multi-vintage  contracts,  but  argues  that 
any  old  gas  price  increases  should  be 
tied  to  reductions  in  high-priced  new  gas 
over  the  same  period  of  time,  in  order  to 
avoid  any  short-term  increases  in  the 
price  of  gas  on  certain  pipeline 
systems,'** 

Florida  Cities  argue  that  if  the 
Commission  is  correct  in  its  finding  that 
wellhead  gas  markets  are  competitive, 
then  any  increase  in  old  gas  prices 
under  Order  No.  451  will  be  matched  by 
a  decrease  in  new  gas  prices,  and  the 
consumer  will  get  no  price  benefits 
under  the  rule,'**  In  support  of  this 
view,  Florida  Cities  cite  the  Commission 
staffs  findings  in  the  1982  Notice  of 
Inquiry  on  wellhead  price  issues,  as  well 
as  a  study  commissioned  by  the  Natural 
Gas  Supply  Association  (NGSA),'»« 
Similarly,  AGD  argues  that  contract 
rigidities,  not  low  old-gas  prices,  are  the 
real  source  of  gas  market  distortions, 
citing  the  Commission's  own 
conclusions  in  Order  No.  436.'"  Finally, 
INGAA  and  others  allege  that  Order  No. 
451  will  increase  cash  flow  to  producers, 
and  therefore  reduce,  not  increase,  their 
incentive  to  renegotiate  high-cost 
problem  contracts.'" 

Commission  response.  Many  of  the 
applications  for  rehearing  on  the  price 
response  issue  appear  to  misunderstand 
the  Commission's  fundamental  purpose 
in  promulgating  the  final  rule.  As  the 
Commission  stated: 

It  Is  clear  that  consumers  have  suffered 
shortages  and  higher  prices  under  the  current 
price  system  for  old  gas.  and  these  distortions 
can  only  cause  more  damage  to  consumers  in 
the  future,  if  existing  reserves  continue  to  be 
sold  on  a  basis  less  than  replacement  cost. 
Keeping  old  gas  rates  lielow  replacement  cost 
can  only  revive  shortages  and  high  prices  for 
future  generations  of  consumers. 

The  final  rule  is  not  intended  to  balance 
the  interests  of  present  consumers  and 
present  producers,  it  is  intended  to  balance 


is. 


'»'  MPC/NASUCA  al  17-26. 

'»»  See.  eg..  PCC  al  12-14. 

■**  Florida  Cities  al  2-3. 

"♦  Id.  al  23-24. 

•"  AGD  at  8. 

'»•  INGAA  al  10;  Kentucky  PSC  al  2;  N.Y.  PSC  at 


the  needs  of  future  consumers  for  long-term 
reliable  gas  service,  with  the  protection  of 
present  consumers  from  exploitation  by 
producers,'*' 

For  this  reason.  Order  No  451  does  not 
guarantee  a  particular  wellhead  price 
for  old  gas  to  either  producers  or 
pipelines.  Instead,  it  leaves  to  both 
parties  the  opportunity  to  renegotiate 
old  gas  prices  subject  to  the  full 
competitive  conditions  in  wellhead 
markets  mandated  by  the  NGPA  and  to 
the  protection  of  a  just  and  reasonable 
price  ceiling.  In  this  way,  in  times  of 
surplus,  such  as  now,  old  gas  prices  are 
likely  to  fluctuate  below  the  price  ceiling 
and  possibly  below  long-term 
replacement  costs.  In  times  of 
adjustment  as  supply  and  demand  move 
into  equilibrium,  old  gas  prices  may 
move  higher,  but  never  in  excess  of  the 
new  ceiling  price.  Under  the  rule's 
renegotiation  requirement,  the 
Commission  has  assured  that  short-term 
price  impacts,  if  any,  are  subject  to  the 
consent  of  individual  pipeline  systems, 
rather  than  be  incurred  suddenly  by 
virtue  of  the  automatic  operation  of 
indefinite  price  escalators  in  existing 
contracts. 

To  the  extent  old  gas  prices  will  be 
gradually  renegotiated  under  Order  No. 
451  to  market-responsive  levels,  the 
Commission  and  most  apphcants  agree 
the  prices  will  more  closely  approximate 
the  replacement  cost  of  all  gas. 
However,  to  the  extent  the  previous  old 
gas  vintage  pricing  system  has  permitted 
a  small  minority  of  interstate  pipeline 
systems  to  artificially  maintain  their 
overall  gas  prices  below  even  today's 
depressed  spot  market  prices,  Order  No, 
451  is  in  no  way  intended  to  exempt 
such  pipelines — or  their  customers — 
from  the  pressures  in  the  marketplace  to 
renegotiate  their  prices  upward  to 
competitive  levels. 

On  the  contrary,  Order  No.  451  is 
expressly  intended  to  remoVe  the 
artificial  price  advantages  these 
pipelines  and  their  producer  suppHers 
have  enjoyed  in  the  past  and  to  instead 
require  them  to  gradually  renegotiate 
their  prices  under  open  market 
conditions,  even  if  those  market 
conditions  may  place  upward  pressure 
on  their  WACOGs.  The  Commission 
recognized  in  Order  No.  451  that  a  small 
number  of  these  pipelines  could  face  gas 
price  increases  during  a  transition 
period,  but  that  these  price  increases 
would  not  be  unreasonable  in  light  of 
the  overall  benefits  of  the  rule.  For  this 
reason,  the  Commission  rejects  those 
applications  which  request  the  rule  be 
modified  to  guarantee  somehow  that  no 


pipeline  will  face  any  increased 
wellhead  gas  prices  under  Order  No. 
451.  To  guarantee  no  wellhead  price 
increases  whatsoever  would  undermine 
the  fundamental  purpose  of  the  rule, 
which  is  to  assure  that  old  gas  prices 
will  more  accurately  reflect  market 
clearing  prices  and  thus  reduce  the 
previously  distorting  effect  of  the  old 
gas  vintaging  system. 

The  crux  of  the  price  response  issue 
on  rehearing,  then,  is  not  whether  any 
pipelines  and  their  customers  will  face 
higher  gas  costs,  but  whether  or  not  any 
such  increases  will  be  unreasonable. 

Applicants  generally  concede  that  the 
inclusion  of  multi-vintage  contracts  in 
the  "good  faith  negotiation"  procedure 
will  limit  substantially  the  number  of 
pipelines  who  will  be  exposed  to 
increased  old  gas  prices  without  any 
corresponding  "right"  to  reduce  other 
gas  prices.  However,  applicants 
variously  argue  that  (1)  some  pipelines 
do  not  possess  enough  high-cost  gas 
under  multi-vintage  contracts  to  ofl^set 
old  gas  price  increases;  (2)  some  "deep 
cushion"  pipelines  do  not  possess 
enough  high-cost  gas  to  offset  against 
old  gas  price  increases,  regardless  of 
multi-vintage  contracts;  or  (3)  even  if 
pipelines  possess  enough  high-cost  gas. 
their  producers  will  not  initiate  old-gas 
price  renegotiation  unless  they  are  sure 
they  can  obtain  higher  prices  for  all  their 
gas,  including  take-or-pay  payments  for 
high-cost  gas  which  the  pipeline  can  . 
terminate  purchasing  under  the  rule. 
Therefore,  applicants  conclude, 
pipelines  and  customers  inevitably  will 
face  unreasonable  price  increases  or 
lost  supplies  or  both. 

In  response  to  these  alleged  problems, 
the  Commission  has  reviewed  the 
American  Gas  Association's  (AGA) 
rehearing  application,  which  included  as 
Appendix  A  a  study  entitled  "Economic 
Impacts  of  Order  No.  451."'*'  Appendix 


'•  Order  No.  451.  51  FR  22203  (June  18, 1968). 


'••  Rehearing  Petition  of  American  Gas 
Association.  Appendix  A.  attaching  "Economic 
Impacts  of  Order  No  451"  Docket  No.  RM8e-3-000 
duly  3. 1988).  (Issue  Brief  1986-24);  also  see  "AGA 
Forecasts  Lower  Gas  Prices  for  this  Winter." 
Washington  Letter  (American  Gas  Associalioa 
October  31. 1986)  ('The  nationwide  average  price  of 
natural  gas  to  residential  customers  this  winter  is 
forecast  to  be  6  percent  lower  than  the  price  last 
winter.  $5.28  per  MMBtu  versus  $5.60  per  MMBtu. 
according  to  an  AGA  analysis  .  .  .  The  projection  is 
based  on  an  analysis  of  PGA  filings  made  with 
FERC  by  25  interstate  pipeline  companies 
representing  about  95  percent  of  interstate  gas 
purchases.  According  to  AGA.  the  PGAs  show  that, 
on  a  nationwide  average  basis,  the  price  pipelines 
will  pay  to  buy  gas  this  winter  will  be  32  cents  per 
MMBtu  lower  than  last  winter.  Analysis  of  pipeline 
tariff  data  indicates  that  this  saving  will  be  passed 
on  to  the  distribution  companies.  The  average  field 
purchase  price  projected  by  the  pipelines  for  this 
winter  is  $2.14  per  MMBtu.  compared  with  S2.46  per 

Continued 
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A  analyzed  data  available  to  the  public 
on  gas  contracts  between  major 
pipelines  and  major  producers  compiled 
by  the  Energy  Information 
Administration  from  FERC  Purchased 
Gas  Adjustment  Filings  covering  the 
first  half  of  1966.  The  data  indicate  for 
each  pipeline  the  total  amount  and 
average  contract  price  of  old  gas  from 
each  producer  and  the  total  amount  and 
average  contract  price  of  any  new  gas 
covered  by  the  same  old  gas  contract. 
EIA  also  reports  the  total  volumes  and 
average  price  for  both  old  and  new  gas 
covered  by  these  contracts  as  well  as 
the  total  volumes  and  average  price  for 
all  contracts  with  each  producer. 

Appendix  A  then  assumed  a  market 
price  of  $1.80  per  MMBtu,  which  AGA 
said  is  in  line  with  a  benchmark  refiner 
acquisition  cost  of  crude  oil  of  $17.50  per 
barrel  and  with  trends  in  the  spot  gas 
market  where  prices  are  generally 
below  $1.50/MMBtu — in  some  cases 
below  $1.25/MMBtu.  The  assumed  price 
was  also  in  line  with  recent  market-out 
prices  by  interstate  pipelines,  according 
to  AGA. 

For  Order  No.  451  as  formulated. 
Appendix  A  also  assumed  that 
producers  would  nominate  contracts  to 
only  those  pipelines  where  the  price  of 
gas  flowing  under  all  old  gas  and  multi- 
vintage  contracts  is  less  than  the 
assumed  $1.80/MMBtu  market  price. 
Given  that  the  producer  can  nominate  at 
any  time.  AGA  said,  it  is  unreasonable 
to  assume  that  a  producer  would 
nominate  to  any  pipeline  where,  in  the 
aggregate,  its  average  price  for  all 
contracts  with  old  gas  is  above  current 
market  prices. 

Appendix  A  also  apparently  assumed 
that  once  a  producer  nominated  its 
contracts  to  a  pipeline,  the  pipeline 
would  agree  to  pay  a  price  for  the  gas 
equivalent  to  the  assumed  market  price, 
regardless  of  whether  the  gas  is  surplus 
to  the  pipeline's  system  supply  needs. 
Another  apparent  assumption  is  that  the 
price  of  new  gas  not  covered  by  multi- 
vintage  contracts  nominated  by  a 
producer  will  not  come  down  in 
response  to  the  upward  pressure  on  old 
gas  prices.  However,  AGA  does  note 
recent  trends  in  pipeline  purchases 
indicating  that  anticipated  WACOGs 
have  been  reduced  from  a  $2.52/MMBtu 
average  in  early  1986  to  $2.30/MMBtu  at 
mid-year,  due  to  reductions  in  takes  of 
new,  high-cost  gas.  In  addition,  AGA 
notes  that  if  the  market  price  of  gas  is  in 
fact  lower  than  the  assumed  $1.80/ 
MMBtu.  the  impacts  of  Order  No.  451 


would  be  less  than  those  calculated  in 
Appendix  A  because  fewer  volumes  of 
gas  would  be  nominated  for 
renegotiation  by  producers. 

Based  on  all  these  assumptions. 
Appendix  A  concludes  that  average 
pipeline  gas  costs  would  be  at  least 
$0.08/MMBtu  (3%)  higher  in  1986  than 
they  would  otherwise  be — a  WACOG  of 
$2.60/MMBtu  compared  to  $2.52/ 
MMBtu.  According  to  AGA.  this 
increase  would  vary  significanUy  among 
pipeline  systems,  depending  primarily 
on  the  amount  and  price  of  old  gas 
under  contract  to  each  system.  Some 
pipeplines  would  be  minimally  affected, 
because  their  contracts  with  producers 
have  average  prices  higher  than  the 
current  market  level.  Other  pipelines 
with  proportionally  more  low-cost  old 
gas  under  contract,  could  expect  their 
WACOGs  to  rise  as  much  as  $0.53/ 
MMBtu  (over  30%),  according  to  AGA. 

The  Commission  has  also  reviewed 
the  PGA  data  for  the  first  half  of  1986 
which  underlies  AGA's  Appendix  A. 
These  data,  excerpts  of  which  are 
attached  as  Appendix  B  "*•  to  this 
order,  indicate  that  16  of  20  major 
interstate  pipelines  have  weighted 
average  costs  of  Order  No.  451-eligible, 
unaffiliated  old  gas  and  multi-vintage 
gas  above  $1.80/MMBtu.  Of  the 
remaining  4  pipelines  with  WACOCs  of 
unaffiliated  old  and  multi-vintage  gas 
below  $1.80/MMBtu.  two  (Northern 
Natural  at  $1.63/MMBtu  and 
Transwestem  at  $1.72/MM6tu)  serve 
end-use  markets  which  are  subject  to 
either  intense  interfuel  competition 
(Transwestem)  •"  or  surplus  system 


MMBtu  lail  winter,  according  to  the  analytis.  While 
average  co«H  wary  from  one  pipeline  to  another, 
most  iyflems  expect  price  deciinei  Ihi*  winter.  lays 
AGA"). 


'"*  Appendix  B  may  be  obtained  from  tb« 
Commission. 

"•  The  Conunission  rejects  the  contention  of  the 
California  PUC  that  Order  No.  451  will  cause 
substantial  increases  in  the  WACOCs  of 
Transwestem  and  El  Paso,  the  two  interstate 
pipelines  serving  California.  El  Paso's  WACOG  is 
even  less  likely  taincrease  significantly  than 
Transwestem's  since  the  average  price  of  its 
unaffiliated  old  gas  is  S2.12.  sututantially  above 
AGA  s  assumed  market  price  of  $1.80.  T)ie  seven 
California  PUC  estimates  of  potential  increased 
annual  costs  to  California  consumers  under  Order 
No.  451.  which  range  from  79  to  501  million  dollars 
based  on  varying  assumptions  concerning  |be  prices 
of  old  and  multi-vintage  gas.  all  underestunale  the 
ability  of  purchasers  to  reduce  the  pnce  of  net, 
multi-vintage  gas  under  Order  No.  451.  The 
estimates  assume  that  the  price  of  new  gas  hi  multi- 
vintage  contracts  will  either  (1)  not  be  renegotiated 
at  all.  (2)  be  renegotiated  oaly  down  to  $3.oa  or  (3) 
be  renegotiated  down  to  S2.58.  the  new  ceiling  pries, 
while  all  old  gas  is  renegotiated  up  to  that  ceiling 
price.  However,  the  purchaser  has  the  right,  once 
the  producer  seeks  a  higher  price  for  any  old  gas,  to 
request  that  the  producer  nominate  a  new  pnce  for 
new  gas  in  multi-vintage  contracts  or  above-market 
old  gas.  The  purchaser  may  abandon  purchases  of 
such  gas  if  dissatisfied  with  the  price  nominated. 
Given  these  rights.  It  seems  totally  unrealistic  to 
assume  that  pipelines  will  continue  to  pay  prices 
substantially  above  the  current  market  price  of 
approximately  Si  80  for  new  gas  in  multi-vintage 


supplies  (Northern).  Both  pipelines  have 
settlements  pending  before  the 
Commission  under  which  their 
customers  and  shippers  would  be 
provided  open  access  to  alternative 
suppliers  consistent  with  Order  No.  436. 

One  pipeline  (KN  Energy  at  a 
WACOG  of  $1.11 /MMBtu  for  eligible  old 
and  multi-vintage  gas)  has  as  its  largest 
old  gas  supplier  a  former  affiliate  which 
was  spun  off  recently  to  KN's  common 
shareholders  (Plains  Petroleum 
Corporation).  On  October  1. 1966.  KN 
filed  its  regularly  scheduled  annual  PGA 
which  proposed  an  increase  of  only 
11.83</MMBtu  in  its  average  purchased 
gas  cost  over  the  next  twelve  months 
relating  to  the  new  effects  of  Order  No. 
451,  market-outs,  and  a  decrease  in 
purchases  associated  with  Cities 
Service.  Because  KN  did  not  provide 
adequate  support  for  the  projection,  the 
Commission  accepted  and  suspended 
the  PGA  increase  contingent  on  KN 
eliminating  the  Order  No.  451 
adjustment  without  prejudice  to  KN 
filing  an  out-of-cycle  PGA  with  detailed 
support.  37  FERC  \  61.198  (1986). 

The  final  pipeline  (Northwest  Central 
with  an  old  and  multi-vintage  gas 
WACOG  of  $1.19/MMBtu)  could  offset 
over  two-thirds  of  any  old  gas  price 
increase  to  $1.80/MMBtu.  by  reducing 
its  new  gas  WACOG  from  a  current 
$3.63/MMBtu  to  $1.68/MMBtu,  its 
current  all-gas  WACOG.  This  is  also  a 
large  percentage  reduction,  but  the 
Commission  considers  it  unlikely  that 
Northwest  Central's  old  gas  suppliers 
will  be  able  to  sustain  price  increases  in 
excess  of  their  pipeline  purchaser's  all- 
gas  WACOG  of  $1.68/MMBtu.  In 
addition.  Northwest  Central  and  Its 
customers  apparently  recognize  the 
substantial  bargaining  leverage 
contained  in  a  right  of  first  refusal  such 
as  that  given  a  non-Order  No.  436 
pipeline's  customers  under  Order  No. 
451.>*«> 

Tlie  Commission  considers  it 
reasonable  to  conclude  that  a  pipeline 
experiencing  a  substantial  contraction 
of  its  sales  demand,  as  most  have  since 
1982.  will  have  additional  bargaining 
leverage  with  its  old  gas  producers, 
especially  where  its  firm  sales 
customers  rely  on  the  pipeline's  system 
supply,  and  interconnecting  pipelines 


contracts  (or  old  gas)  nniMn  the  producer  seeks  • 
higher  price  for  below-market  old  gas. 

'♦"  See  Northwest  Centrals  Order  No.  436 
settlement  proposal.  Docket  Nos.  RP8e-32-0aa 
RP8e-68-000.  where  Northwest  sought  to  reserve  tke 
right  to  defer  implementation  of  the  se'tlement  if 
Order  No.  451  is  not  modified  to  give  a  right  of  first 
refusal  to  Order  No.  438  pipelines. 
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have  experienced  a  similar  reduction  in 
their  sales  demand.'*' 

The  Commission  therefore  rejects  the 
assertion  of  the  rehearing  applicants 
that  pipelines  and  their  customers  do 
not  possess  enough  high-cost  gas  on 
their  system,  whether  under  multi- 
vintage  contracts  or  not.  to  offset  old  gas 
price  increases.  The  Commission 
believes  that  producers  will  nominate 
their  old  gas  contracts  cautiously  and 
gradually,  consistent  with  the  risks  they 
face  in  exposing  their  current  old  and 
multi-vintage  contracts  to  the 
uncertainty  of  spot  wellhead  markets  in 
the  midst  of  surplus  deliverability  and 
post-NGPA  gas-on-gas  competition  in 
end-use  and  city-gate  markets.  Because 
of  these  competitive  market  conditions, 
the  Commission  also  concludes  that  it  is 
likely  that  old  gas  price  renegotiation  on 
individual  pipeline  systems  will  follow 
the  pace  of  changes  in  the  pipeline's 
overall  WACOG,  neither  faster  nor 
slower. 

The  Commission  also  rejects  the 
allegation  by  applicants  that  producers 
will  not  initiate  old  gas  price 
renegotiation  unless  they  are  sure  they 
can  obtain  higher  prices  for  all  their  gas. 
This  is  a  circular  argument  that  old  gas 
prices  will  not  be  market-responsive 
because  producers  will  not  seek  higher 
prices  unless  they  perceive  that  the 
market  is  willing  to  pay  those  prices.  In 
any  case,  this  argimient  does  not  alter 
the  requirements  of  Order  No.  451  that 
old  gas  prices  be  the  price  negotiated  in 
light  of  market  conditions  or  the  ceiling 
price,  whichever  is  lower. 

The  objection  that  Order  No.  451*8 
price  response  consideration  is  based  on 
economic  theory,  not  substantial 
evidence,  must  likewise  be  dismissed. 
Applicants'  own  numerous  references  to 
PGA  data  themselves  confirm  the 
downward  flexibility  of  WACOGs  since 
January  1, 1985,  and  belie  the  assertion 
that  WACOGs  will  not  be  similariy 
flexible  under  Order  No.  451.  The 
Commission  also  notes  that  this 
WACOG  flexibility  will  only  increase  as 
most  pipelines  elect  to  offer  open  access 
transportation  under  Order  No.  436.  The 
transitional  transportation  provisions  in 
Order  No.  451  assure  the  availibility  of 
this  increased  flexibility  to  all  pipeline 


'*'  In  order  to  assist  pipelines  in  renegotiating 
their  contracts  in  such  situations,  the  Commission 
has  at  certain  pipelines'  request,  authorized  blanket 
limited-term  abandonment  by  the  pipeline's 
suppliers.  See  Southern  Natural  Gas  Co.,  36  FERC  1 
61,401  (1986),  and  Transcontinental  Gas  Pipe  Une 
Corp.,  36 ITRC 1  61,403  (1986).  Such  authority 
provides  pipelines  additional  flexibility  to 
voluntarily  renegotiate  high-cost  as  well  as  low-cost 
iurisdiclional  gas  as  an  alternative  to  renegotiation 
under  the  good  faith  negotiation  rule. 


customers,  regardless  of  their  status 
under  Order  No.  436. 

However,  the  Commission  reiterates 
that  it  intends  to  strictly  scrutinize 
pipeline  PGAs  filed  to  reflect  Order  No. 
451  price  negotiations,  in  order  to 
monitor  closely  pipelines  who  bid  the 
highest  price  for  old  gas  without 
exercising  their  renegotiation  rights 
under  the  rule.  The  Commission  retains 
the  ability,  on  a  case-by-case  basis,  to 
determine  the  prudence  of  pipelines' 
purchasing  practices  under  the  rule. 

MPC/NASUCAs  assertion  that  Order 
No.  451  will  increase  gas  prices  uidess 
transportation  access  is  available,  must 
be  dismissed.'**  Order  No.  451  contains 
a  transitional  transportation  provision 
and  a  right  of  first  refusal  which 
together  provide  access  to 
transportation  even  where  a  pipeline  is 
not  an  Order  No.  436  transporter.'**  In 
addition.  Order  No.  451  expressly  finds 
that  any  unduly  discriminatory  refusal 
by  a  pipeline  to  provide  transportation 
for  old  gas  released  under  the  rule 
would  constitute  a  violation  of  section 
5(a)  of  the  Natural  Gas  Act.'** 

In  response  to  Florida  Cities' 
allegation  that  Order  No.  451  will  only 
transfer  income  &om  one  group  of 
producers  to  another  without  increasing 
supplies,  the  Commission  reiterates  its 
finding  that,  over  the  long-term,  the 
higher  ceiling  price  for  old  gas  will  call 
forth  additional  old  gas  supplies  as 
supply  and  demand  move  into 
equilibrium  in  gas  markets.  But  for  the 
new  ceiling  price,  natural  gas  markets 
could  face  more  cycles  of  boom  and  bust 
in  the  drilling  industry  such  as  those 
that  have  led  to  low  reserve 
replacement  ratios  and  shortages  to 
consumers  in  the  past. 

In  response  to  INGAA,  AGD,  and 
others  alleging  that  by  failing  to  deal 
with  take-or-pay.  Order  No.  451 
addresses  the  wrong  problem,  and 
contradicts  the  Commission  findings  in 
Order  No.  436,  the  Commission  refers 
applicants  to  numerous  notices  of 
inquiry,  proposed  and  final  rules  and 
other  orders.  Substantial  evidence  has 
been  presented  in  all  these  other 
dockets  as  well  as  in  this  rulemaking 
regarding  the  continuing  market 
distortions  caused  by  below-market 
vintage  price  ceilings  for  old  gas.  '*' 


The  Commission  therefore  must  reject 
the  argument  that  Order  No.  451  does 
not  address  a  real  problem  in  gas 
markets.  Furthermore,  the  Conunission 
believes  that,  as  a  general  matter, 
purchasers  can.  and  are.  successfully 
renegotiating  high-cost  gas  contracts 
with  inflexible  take-or-pay  clauses. 
Adoption  of  Order  No.  451  should 
accelerate  that  process.  As  the 
Commission  observed  in  Order  No.  451. 
an  NCSA  survey  of  producers  shows 
that  they  have  settled  over  two-thirds  of 
their  outstanding  take-or-pay  Uabilities 
and  that  most  of  the  remaining  liability 
is  of  recent  origin.  Also  an  NCSA  survey 
of  interstate  pipeline  financial 
statements  filed  with  the  Securities  and 
Exchange  Commission  shows  pipelines 
repeatedly  stating  that  they  expect  to 
renegotiate  take-or-pay  contracts. 
Furthermore,  an  AGA  study,  submitted 
with  its  initial  comments  and  later 
updated,  projects  that  natural  gas 
markets  will  force  high-cost  "market 
unresponsive"  gas  prices  down  11%  a 
year  between  1984  and  1988.  •*• 

The  elimination  of  vintaging  can  only 
accelerate  this  process.  Pipelines  will  be 
able  for  the  first  time  to  offer  higher 
prices  for  old  gas  in  return  for  voluntary 
renegotiation  of  take-or-pay  contracts. 
Furthermore,  since  the  old  gas  cushion 
currently  protecting  high-priced 
contracts  through  rolled-in  pricing  will 
be  eliminated,  both  pipelines  and 
producers  will  find  it  mutually 
advantageous  to  renegotiate  such 
contracts  in  order  to  retain  a  market  for 
their  supplies  in  the  face  of  competition 
from  cheaper  gas  and  alternate  fuels. 
Prestunably,  a  producer  would  rather 
sell  gas  than  have  its  wells  shut  in, 
because  the  pipeline  cannot  market  the 
gas  under  the  terms  of  their  original 
contract,  or  go  through  the  difficulty  of  a 
lawsuit  to  enforce  an  uneconomic 
contract.  '*^  It  appears,  therefore,  that 
purchasers  have  sufficient  bargaining 
power  to  bring  down  the  price  of  high- 
cost  gas  sold  under  take-or-pay 
contracts.  Order  No.  451  further 
reinforces  that  power  with  respect  to 
such  gas  sold  imder  multi-vintage 
contracts  containing  old  gas  by 
permitting  the  purchaser  to  request  that 


'♦«  MPC/NASUCA  at  17-26. 

'♦•  Order  No.  451.  51  FR  2211-13  (June  1&  1986). 

'**  Id.  at  22112-13, 

'♦*  See.  e.q..  Order  No.  451.  51  FR  at  22175  nn.  60. 
61,  and  63.  See  also  [X)E  Proposal,  50  FR  48540 
(Nov.  25. 1985),  Interstate  Transportation  of  Gas  for 
Others.  50  FR  114  (Jan.  2, 1985]  Notice  of  Inquiry 
(NOI):  Natural  Gas  Pipeline  Ratemaking,  Risk,  and 
Financial  Implications  After  Partial  Wellhead 
Decontrol,  SO  FR  3801  (Jan.  28, 1985)  (NOI.  Phase  II): 


Regulation  of  Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol,  SO  FR  24130  (June  7, 1985). 

'♦•  51  FR  at  22197  and  22202. 

"'  There  are  often  considerable  pressures  on  the 
producer  to  produce  and  sell  its  gas.  In  addition  to 
the  obvious  needs  to  cover  costs,  debts,  and  royalty 
payments,  there  is  often  the  risk  that  a  failure  to 
produce  will  cause  the  producer  to  lose  the  ability 
to  recover  the  gas  or  make  future  recovery  more 
expensive.  Water  can  seep  into  nonproducing  wells. 
and  if  the  well  is  In  a  (ointly-owned  field  an 
individual  producer's  show  can  "drain  away" 
toward  other  producing  wells. 
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the  pnxlucer  nominate  a  new  price  for 
any  gas  in  such  contracts  and  perroitting 
the  purchaser  to  discontinue  purchases 
if  dissatisfied  with  the  purchasers' 
nominated  price.  Furthermore,  it  is 
conceivable  that  successful  price 
renegotiation  pursuant  to  w  as  a  result 
of  Order  No.  451  of  the  higher  price  gas 
will  make  the  prices  more  competitive 
for  resale,  thus  increasing  the  volume 
sold  and  reducing  the  pipeline 
purchaser's  exposure  to  potential  take- 
or-pay  liability  under  such  contracts.  At 
the  same  time,  however,  the 
Commission  does  recognize  that  Order 
No.  451's  substanba)  downward 
pressure  on  high-cost  gas  prices  may 
expose  certain  pipelines  to  some 
additional  liability  for  take-or-pay 
prepayments  for  gas  not  taken  under 
certain  specific  contracts.  The 
Conunission  also  expressly  reaffirms  its 
policy  to  expeditiously  review  take-<»^ 
pay  "buyouts,"  including  such  "buyouts" 
under  contracts  subiect  to  Order  No. 
451,  in  order  that  the  parties  may  adjust 
to  these  new  competitive  pressures  as 
smoothly  as  possible. 

In  Order  No.  436,  we  reaffirmed  our 
earlier  policy  statement  on  "Regulatory 
Treatment  of  Payments  Made  in  Lieu  of 
Take-or-Pay  Obligations,"  and  indicated 
that  pipelines  may  seek  to  recover  take- 
or-pay  buyouts  in  rate  filings  under 
section  4  of  the  NGA  on  a  case-by-case 
basis.  '*■'• 

For  all  these  reasons,  the  Commission 
denies  rehearing  on  the  price  response 
issue,  and  reaffirms  its  conclusion  that 
Order  No.  451  is  unlikely  to  cause  any 
unreasonable  increase  in  gas  prices  to 
consumers  or  pipelines. 

F.  Good  faith  negotiation  rule.  In 
Order  No.  451,  the  Commission  adopted 
a  "good  faith  negotiation  rule"  primarily 
in  order  to  assure  that  old  gas  is  priced 
at  the  lower  of  the  new  ceiling  price  or 
the  market  price.  While  producers  must 
have  contractual  authority  to  collect  the 
ceiling  price,  existing  contracts  may 
provide  that  authority,  for  example  by 
an  indefinite  price  escalation  clause.  In 
order  to  prevent  indefmite  price 
escalation  clauses  from  automatically 
raising  prices  to  the  new  ceiling  price 
regardless  of  the  market  price,  the 
Commission  required  that  parties  to 
existing  contracts,  who  do  not 


<<^-  FERC  Stats,  ft  Res*,  f  30066  at  71.504.  See 
olio.  FERC  Stats,  ft  Rcfli.  \  30437  (ISSS).  See  abo. 
orders  setting  Tenneuce  Cm  Pipeline  Co.  iRPSS- 
119-003)  36  FERC  t  61.032  (1986).  TruMwestcm 
Pipeline  Co.  (RP86-12S-a)0>  36  FERC  1  BliMS  (1986). 
Mountain  Fuel  Resourcas.  Inc.  (RPe6-87-000)  36 
FERC  1  ei.lSO  (1SS6).  and  ANR  Pipeline  Co  (RPSS- 
lee-OOO)  37  FERC  1  61.060  iigset.  ior  beanng.  wbef* 
the  Commission  has  set  for  hearing  rate  proposals 
addressing  costs  related  to  paymenU  for  past  end 
future  take-or-pay  buyouts. 


voluntarily  negotiate  a  new  or  amended 
contract  price,  comply  with  the  good 
faith  negotiation  rule  before  collecting 
higher  prices.  That  rule  gives  both 
parties  an  opportunity  (o  assess  the 
value  of  the  gas  in  li^t  of  competition 
and  other  market  forces.  A  second 
purpose  of  the  good  faith  negotiation 
rule  is  to  assure  fairness  in  the 
renegotiation  of  multi-vintage  contracts 
and  give  purchasers  an  opportunity  to 
reduce  substantially  their  cost  of  new 
gas  contained  in  multi-vintage  contracts. 
The  rule  does  this  by  providing  for  the 
renegotiation  of  new  gas  in  multi- 
vintage  contracts  containing  soote  old 
gas.  Finally,  the  Commission  sought  to 
encourage  voluntary  renegotiation  as  an 
alternative  to  the  formal  procedures  of 
the  good  faith  negotiation  rule. 

The  good  faith  negotiation  rule 
operates  generally  as  follows.  The  rule 
establishes  a  three  step  procedure  by 
which  contracts  are  placed  on  the 
bargaining  table.  In  step  1,  the  producer 
may  request  the  purchaser  to  nominate 
a  new  price  for  any  old  gas  sold  under 
contracts  w  service  obligations  in  effect 
on  July  18, 1986,  aiul  which  authorize  a 
higher  price.  In  step  2,  the  purchaser 
may,  within  30  days  of  the  producer's 
request  in  step  1,  request  that  the 
producer  nominate  a  new  price  for  any 
old  or  other  gas  sold  under  the  contracts 
covered  by  the  producer's  request.  In 
addition,  the  purchaser  may  request  the 
producer  to  nominate  a  new  price  for 
any  gas  sold  under  any  other  contract 
between  the  parties  which  contaiiu 
some  old  gas.  In  step  3,  the  producer 
may,  within  30  days  of  the  purchaser's 
request  in  step  2,  request  the  purchaser 
to  nominate  a  new  price  for  any  old  gas 
in  the  contracts  brought  to  the 
negotiating  table  by  the  purchaser  in 
step  2. 

Once  a  nomination  request  is  made  by 
either  party,  the  other  party  has  60  days 
in  which  to  nominate  a  price.  The  party 
requesting  the  nomination  then  has  30 
days  in  which  to  decide  whether  to 
accept  the  nominated  price.  However,  if 
the  purchaser  nommates  the  highest 
price  permitted  by  the  contract  the 
producer  must  accept  the  nomination.  If 
a  nominated  price  is  accepted,  sales 
continue  under  the  existing  contract  at 
the  nominated  price.  If  a  party  rejects  a 
nominated  price,  it  may,  upon  30-days 
notice,  cease  sales  or  purchases  firom 
the  wells  subject  to  the  nomination 
request,  and  abandonment  is  deemed 
granted.  However,  a  producer  may  not 
give  the  ao^iays  notice  until  it  has 
entered  into  a  contract  to  sell  the  gas  to 
a  new  purchaser.  In  the  interim  between 
rejection  of  a  nominated  price  and 
abandonment,  sales  continue  at  the 


existing  price.  Whenever  any  gas 
previously  sold  to  a  non-Order  No.  436 
pipeline  is  eligible  for  release  under  the 
good  faith  negotiation  rule,  the  producer 
must  give  the  pipeline's  firm  sales 
customers  a  right  of  first  refusal  befne 
selling  released  jurisdictional  gas  to  a 
third  party.'** 

No  contract  may  be  renegotiated  more 
than  once  under  the  good  faith 
negotiation  rule.  Parties  may  renegoti'ate 
a  contract  at  any  time  without  using  the 
good  faith  negotiation  rule.  However, 
voluntary  renegotiation  after  July  18, 
1S66,  prevents  any  subsequent 
renegotiation  of  the  contract  under  the 
good  faith  negotiation  rule,  unless  the 
parties  mutually  agree  in  writing  to 
retain  their  rights  under  the  rule.'**  in 
order  to  give  the  parties  time  to 
famiharize  themselves  with  the 
operation  of  the  rule  and  to  volimtarily 
renegotiate  their  contracts,  the 
Commission  provided  that  producers 
may  not  proceed  under  the  good  faith 
negotiation  rule  before  November  1, 
1986.^"°  The  Commission  has  since 
postponed  the  start  of  good  faith 
negotiation  to  December  18, 1966. 

Rehearing  requests.  Pipelines, 
distributors,  and  state  utility 
commissions  contend  that  the  good  faith 
negotiation  rule  is  illegal  and  unfairly 
weighted  in  favor  of  producers.  They 
contend  that  the  provision  of  the  rule 
permittinig  producers  who  have  rejected 
the  purchaser's  price  nomination  to 
abandon  sales  upon  thirty-days  notice 
grants  blanket  abandoimient  in  violation 
of  section  7(b)  of  the  NGA.'»»  That 
section  provides  that  producers  may  not 
terminate  sales  until  the  Commission 
has  found,  after  a  hearing,  that  the 
present  or  future  pubh'c  convenience  or 
necessity  warrants  the  abandonment. 
These  parties  contend  that  the 
Commission  improperly  held  that  It 
could  provide  the  required  hearing  and 
make  the  necessary  findings  on  a 
generic  basis  in  the  present  rulemaking 
proceeding.  The  applicants  contend  that, 
in  deciding  whether  abandonment  is  in 


■  «•  Issues  raised  on  ratManog  coDceming  the 
right  of  first  refusal  shail  tie  considered  in  the 
succeeding  section  of  this  order. 

'**  The  parlies'  right  to  nratoaDy  agree  to  retain 
their  rights  under  the  good  iaith  nagotiatiaa  rule 
was  not  in  the  rule  as  onginally  adopted  by  Order 
No.  451  but  was  added  by  the  Interim  Oder  on 
Rehearti^  issued  |aly  IS.  isas 

'  **  A  chart  illustrating  the  operation  of  the  good 
faHh  negotiation  nile.  as  aMMlified  on  rehearing.  Is 
attached  to  this  order  aa  Appendix  C 

>"  Pacific  Cas  ft  Electric  Co.  fPCftE)  at  17:  Cat 
PUC  at  31:  Ehzabethtown  at  7:  Missoari  F>SC  al  5: 
Northern  Natural  at  13:  KN  at  28;  KPftL  et  al  •(  16; 
ANR  and  CIC  at  4:  Sonthem  Natural  at  ISt  Union 
Gaa  System.  Inc.  (Union)  at  S:  ACD  at  A  11;  UDC  at 
12.  45.  48t  Northwest  Central  at  S.  10. 14:  APCA  at 
46-51;  Peoples  Gas  et  al.  at  la 
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the  public  interest,  the  Commission  must 
consider  a  number  of  factors  which 
require  analysis  of  facts  concerning 
specific  persons  and  transactions  such 
as  the  relative  needs  for  the  gas  of  the 
existing  and  prospective  purchasers  and 
the  markets  they  serve.  Allegedly,  the 
Commission  can  consider  such  factors 
only  on  a  case-by-case  basis.  The 
applicants  also  observe  that  the 
Supreme  Court  has  held  that  putting  the 
abandonment  decision  solely  in  the 
hands  of  the  producer  would  violate 
section  7(b). '»*  The  appHcants  contend 
the  good  faith  negotiation  rule  does 
exactly  that 

Pipelines,  distributors,  and  consumer 
representatives  also  contend  that  the 
Commission  erroneously  held  that  the 
good  faith  negotiation  rule  does  not 
violate  the  Mobile-Sierra  doctrine.'"  In 
United  Gas  Pipe  Line  Co.  v.  Mobile  Gas 
Corp.  350  U.S.  332  (1956),  the  Supreme 
Court  held  that  a  natural  gas  company 
may  not  unilaterally  change  its  contract, 
but  that  the  Commission  may  modify 
contracts  when  necessary  in  the  public 
interest.  These  petitioners  contend  that 
since  the  producer  initiates 
renegotiation  and  decides  whether  to 
accept  the  nominated  price  or  reject  it 
and  abandon  sales,  the  rule  allows  the 
producer  to  abrogate  the  contract 
unilaterally.  The  petitioners  also 
contend  that  the  Commission  neither 
made,  nor  could  make,  a  finding  that 
permitting  contract  abrogation  is  in  the 
public  interest  They  assert  that 
permitting  such  abrogation  under  the 
good  faith  negotiation  rule  undermines 
the  stable  supply  arrangements  which 
the  Supreme  Court  found  in  Mobile  were 
essential  to  the  health  of  the  natural  gas 
industry. 

Pipelines,  distributors,  and  consumer 
representatives  also  contend  that  the 
good  faith  negotiation  rule  is  unfairly 
weighted  in  favor  of  producers,  thereby 
prevent^  the  achievement  of  the 
Commission's  goal  of  creating  more 
market-responsive  pricing  and  the 
benefits  that  flow  therefrom.  The 
primary  objections  are  (1)  that  only 
producers  can  initiate  the  process,'** 
and  (2)  that  purchasers  cannot  obtain 
the  renegotiation  of  contracts  containing 


'"United  Cas  Pipe  Une  Co.  v.  McCombs  442  U.S. 
529.  539  (1979). 

'»*  Missouri  PSC  at  3;  Northern  Natural  at  22: 
ANR  and  CIC  at  5:  UtX:  at  50;  Northwest  Central  at 
31:  APGA  al  52. 

■M  PGftE  at  4;  NV-Cm  at  17;  Panhandle  and 
Trunkline  at  16-  Transwestem  at  9;  INCAA  at  14: 
Texas  Cas  at  7;  Natural  and  United  at  9;  Texas 
Eastern  at  17;  Transco  at  7:  ANR  and  QG  at  11: 
Arkla  at  8;  Florida  Gas  at  15:  Tennessee  at  16;  AGO 
al  15:  and  AGA  at  19. 


only  new  gas.'**  These  features 
allegedly  permit  a  producer  to  limit 
renegotiation  to  situations  where  its 
increased  revenues  from  old  gas  are 
likely  to  outweigh  its  increased  revenues 
from  new  gas,  and  give  the  purchaser  no 
recourse.  In  addition,  new  gas  sold 
separately  from  old  gas  is  not  subject  to     Au\e. 
the  good  faith  negotiation  procedures.    ^      Pr 
As  a  result  petitioners  claim,  a  large 
proportion  of  new  gas  subject  to  non- 
market-responsive  contracts  will  never 
come  down  in  price.  In  addition,  some 
old  gas  sold  under  multi-vintage 
contracts  will  not  rise  in  price  and 
therefore  will  be  prematurely 
abandoned,  contrary  to  the 
Commission's  goal  of  maximizing 
production  of  old  gas. 

Beyond  the  alleged  discrimination 
against  pipelines  generally,  petitioners 
claim  that  the  good  faith  negotiation  rule 
also  discriminates  among  pipelines  in 
that  pipelines  purchasing  both  old  and 
new  gas  under  separate  contracts  will 
experience  greater  increases  in  their  gas 
purchase  costs  than  those  who  generally 
purchase  gas  under  multi-vintage 
contracts.  These  petitioners  seek 
modification  of  the  rule  to  eliminate  the 
alleged  discriminatory  features;  they 
also  seek  numerous  other  changes, 
including,  for  example,  clarification  of 
the  effect  of  abandonment  on  a 
purchaser's  take-or-pay  obligations. 

Most  producers  do  not  question  the 
legality  of  the  good  faith  negotiation 
rule.  However,  some  contend  that 
permitting  purchasers  to  seek 
renegotiation  of  non-jurisdictional  gas  in 
multi-vintage  contracts  containing  some 
old  gas  is  beyond  the  Commission's 
authority. •*•  These  petitioners  contend 
that  section  601  of  the  NGPA  expressly 
prohibits  the  Commission  from 
regulating  the  sale  of  gas  removed  from 
its  NGA  jurisdiction.  Therefore,  the 
Commission  allegedly  erred  in  holding 
that  it  could  subject  non-jurisdictional 
gas  to  renegotiation  as  a  condition  of  a 
producer's  eligibility  for  a  higher  ceiling 
price  for  jurisdictional  old  gas.  Other 
producers,  while  not  contesting  the 
Commission's  authority  to  include  non- 
jurisdictional  gas  in  the  good  faith 
negotiation  rule,  contend  that  such 
inclusion  is  unvtnse  as  a  matter  of 


>»•  AGA  at  28:  AGO  at  9;  Tennessee  at  18:  MPC/ 
NASUCA  at  33:  PGftE  at  &  Peoples  Gas  et  al.  at  25; 
Cal.  PUC  at  27:  Kentucky  PSC  at  3:  t^-Gas  at  15: 
SoCal  at  5:  Williston  Basin  Interstate  Pipeline 
Company  (Williston)  at  12:  El  Paso  at  4:  Northwest 
Pipeline  Corporation  at  9;  Transwestem  at  13: 
INGAA  al  14:  Texas  Gas  at  7:  Missouri  PSC  at  7: 
BG&E  at  1:  Texas  Eastern  at  8:  Transco  at  6:  ANR 
and  CiG  at  S.  Flonda  Gas  at  IB:  Arkla  at  10:  D.C. 
PSC  at  4:  Northwest  Central  at  51. 

'"Atlantic  Richfield  el  al.  at  3. 7. 


policy.'*^  They  argue  that  Order  No.  451 
amply  demonstrates  that  competition 
will  bring  down  the  price  of  new  gas  in 
any  event,  and  that  the  inclusion  of  new 
gas  serves  only  to  render  the  good  faith 
negotiation  rule  overly  complex  and 
thus  discourages  negotiations  under  the 
'  le. 

Producers  contend  that  the  good  faith 
negotiation  rule  is  unfairly  weighted 
against  them  in  a  number  of  other 
respects  which  will  be  addressed  in  the 
succeeding  discussion.  Producers,  like 
pipelines,  distributors,  and  consumer 
representatives,  request  numerous 
clarifications  and  minor  alterations  in 
the  rule. 

Commission  response.  The 
Commission  will  first  consider  the 
rehearing  applicants'  major  challenges 
to  the  legality  of  the  good  faith 
negotiation  rule.  It  will  then  address  the 
applicants'  various  other  requests  for 
clarification  or  modification  of  the  rule. 

1.  Legality  of  the  Good  Faith  Negotiation 
Rule 


a.  Abandonment  under  the  good  faith 
negotiation  rule  does  not  violate  NGA 
section  7(b).  The  Commission  firmly 
believes  that  Order  No.  451's  grant  of 
abandonment  if  the  purchaser  fails  to 
nominate  an  acceptable  price  comports 
with  the  requirements  of  NGA  section 
7(b).  The  Commission  properly  found  in 
Order  No.  451,  after  due  hearing,  that 
the  present  and  future  public 
convenience  or  necessity  permit 
abandonment  when  the  conditions  set 
forth  in  the  good  faith  negotiation  rule 
are  met  The  ultimate  criterion  in 
determining  whether  abandonment 
should  be  granted  under  section  7(b)  is 
the  public  interest'**  As  the 
Commission  stated  in  Order  No.  451. 
abandonment  under  the  good  faith 
negotiation  rule  is  in  the  pubUc  interest 
since  it  is  necessary  te  ensure  that  the 
goals  of  Order  No.  451  of  increased 
production  of  old  gas  and  overall  lower 
prices  described  in  sections  IV.  D.  and 
E.  supra  are  achieved.  Those  goals 
cannot  be  achieved  unless  producers 
can  obtain  the  market-responsive  prices 
p>ermitted  by  the  rule.  Without  the 
possibility  of  abandonment  purchasers 
under  existing  contracts  could  prevent 
producers  from  obtaining  those  prices 
by  insisting  on  continuation  of  the 
present  price.  In  addition,  requiring 
individual  producers  to  file 
abandonment  applications  and 
considering  those  applications  on  a 


■*''  Indicated  Producers  at  4. 

'••Transcontinental  Gas  Fhpe  Une  Corp.  v.  FPC 
[Transco).  488  F.2d  1325. 1328  [DC.  Cir.  1973).  cert. 
denied.  417  U.S.  921  (1974). 
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case-by-case  basis  is  an  inadequate 
solution.  That  would  cause  lengthy 
delays  before  abandonments  could  be 
granted,  given  the  vast  number  of 
producers  in  the  nation  and  the 
Commission's  limited  resources. 
Achievement  of  the  goals  of  increased 
production  and  lower  overall  prices 
would  thereby  be  substantially  delayed. 
Thus,  granting  abandonment  in  the 
present  proceeding,  if  the  conditions  set 
forth  in  the  good  faith  negotiation  rule 
are  met.  is  in  the  interest  of  the  natural 
gas  market  as  a  whole  and  is  necessary 
to  bring  about  market-responsive  prices 
for  old  gas  and  overall  lower  prices. 

It  is  true,  as  a  number  of  petitioners 
note,  that  before  granting  abandonment 
the  Commission  must  consider  all 
factors  relevant  to  the  public  interest 
and  that  historically,  under  standards 
developed  in  cases  such  as  Michigan 
Consolidated  Gas  Co.  v.  FPC^^^  and 
Transco,  supra,  these  factors  have 
included  (1)  a  comparison  of  the  needs 
of  the  existing  purchaser  and  the 
prospective  purchaser  of  the  gas  and  of 
the  markets  which  each  serve.  (2)  a 
presumption  in  favor  of  continued 
service  and  the  relative  diligence  of  the 
respective  pipelines  in  providing  for 
adequate  supphes,  (3)  the  contractual 
arrangements  between  the  parties,  and 
(4)  the  environmental  impact  of  the 
abandonment  decision.  However,  in  the 
recent  case  of  Felmont  Oil  Corporation 
and  Essex  Offshore.  Inc.,^*"  the 
Commission  rejected  the  notion  that  the 
public  interest  cannot  evolve  as 
conditions  change  or  that  the 
Commission  cannot  revisit  and  revise 
the  abandonment  policy  of  the  Transco 
and  Michigan  Consolidated  cases  in 
light  of  changed  industry  conditions, 
regulatory  context  and  valid  policy 
objectives.  The  Commission  stated  that 
enactment  of  the  NGPA  has  virtually 
eliminated  the  concerns  which  formed 
the  basis  of  the  Commission's 
traditional  abandonment  policy.  Instead, 
experience  under  the  NGPA 
demonstrates  that  reliance  on  market 
forces  to  allocate  supplies  of  gas  works 
to  the  benefit  of  the  public  by  preventing 
shortages.  Thus,  in  Felmont,  the 
Commission  held  that  these  facts  permit 
the  Commission,  when  considering 
abandonment  applications,  to  shift  its 
focus,  from  the  interests  of  specific 
customers  and  their  access  to  particular 
sources  of  supply,  to  the  interests  of  the 
market  as  a  whole.  Pursuant  to  this  shift 


in  the  identification  of  the  public 
interest,  the  Commission  in  Felmont 
permitted  abandonment  of  certain  low- 
cost  old  gas  supplies  which  the  pipeline 
had  shut  in  in  order  to  take  higher-cost 
new  gas  subject  to  take-or-pay 
obligations.  The  Commission  stated  that 
such  abandormient  served  the  interest  of 
the  market  as  a  whole  since  it  would 
permit  the  low-cost  gas  to  enter  the 
marketplace,  displace  higher-cost  gas. 
and  help  to  reduce  the  overall  cost  of 
gas.  So  also,  by  the  abandonment 
granted  here  through  the  good  faith 
negotiation  rule,  the  Commission  seeks 
to  permit  old  gas  to  enter  the 
marketplace,  placing  downward 
pressure  on  overall  prices. 

Of  course,  as  petitioners  for  rehearing 
point  out,  the  Commission  in  Felmont 
stated  that  it  would  continue  to  weigh 
the  factors  which  it  previously 
considered,  including  the  parties' 
comparative  needs,  their  contract 
arrangements,  and  the  environmental 
and  economic  consequences  of  the 
abandonment.  And  the  petitioners 
observe  that  the  Commission  did 
carefully  consider  those  factors  in 
Felmont,  considering  evidence 
concerning  the  specific  parties  there 
involved.  The  petitioners  contend  that 
the  Commission  has  not,  and  cannot, 
consider  those  factors  in  the  present 
rulemaking  proceeding,  since  such 
consideration  requires  case-by-case 
analysis. 

In  this  proceeding,  the  Commission 
could  and  did  consider  all  relevant 
factors  involved  in  determining  the 
overall  public  interest.  The  Commission 
believes  that  generally  a  purchaser's 
loss  of  gas  under  abandonment 
provisions  of  the  good  faith  negotiation 
rule  should  not  cause  it,  or  the  market  it 
serves,  to  experience  a  shortage  of 
supply.  The  move  to  market-responsive 
prices  for  new  gas  over  the  last  eight 
years  uader  the  NGPA  has  already 
eliminated  shortages  of  gas.  Allowing 
old  gas  prices  also  to  rise  to  market- 
responsive  levels  up  to  replacement  cost 
will  ensure  that  present  adequate 
supplies  of  gas  continue  into  the 
forseeable  future.'^'  Therefore,  there  is 
no  reason  to  believe  that  purchasers 
losing  supplies  under  this  rule  should 
have  difficulty  replacing  those  supplies. 
In  addition,  the  lower  overall  prices 
brought  about  by  this  rule  should  allow 
the  purchaser  to  replace  lost  supplies  at 
reasonable  prices. '••  Furthermore,  this 


rule  protects  the  interests  of  the  firm 
sales  customers  of  non-Order  No.  436 
pipelines  by  granting  them  a  right  of  first 
refusal.  Of  course,  initially  at  least, 
some  persons,  particularly  those  who 
benefited  from  the  distortions  inherent 
in  the  old  vintage-based  ceiling  price 
structure,  may  experience  price 
increases.  However,  such  isolated 
instances  are  outweighed  by  the 
benefits  to  the  market  as  a  whole 
described  above.  Since  abandonment 
occurs  under  the  good  faith  negotiation 
rule  only  if  the  purchaser  has  chosen  not 
to  pay  the  price  provided  for  under  the 
contract,  in  effect  terminating  the 
contract,  there  is  nothing  in  the  parties' 
contractual  arrangements  militating 
against  abandonment.  The  presumption 
in  favor  of  continued  service  under 
these  circumstances  is  outweighed  by 
the  need  to  obtain  the  overall  benefits 
for  the  public  described  above.'"  As 
the  Commission  discusses  in  section  V. 
C.  of  this  order,  the  Commission  does 
not  believe  that  this  rule  will  have  any 
signiRcant  adverse  environmental 
consequences.  The  Commission 
concludes  that  it  properly  found  in 
Order  No.  451  that  granting 
abandonments  under  the  good  faith 
negotiation  rule  is  required  by  the  public 
interest.  Since  the  public  interest  is  "the 
ultimate  criterion  under  section 
7(b),"  '•*  the  standards  for  granting 


"•  283  F^  204  (1960).  cert,  denied.  364  U.S.  913 
(1960). 

'•"Opinion  No.  245,  Docket  No.  CI84-10-000.  33 
FERC 1 61.333  (1965):  appeal  docketed  tub  nom. 
Consohdated  Edison  of  N.Y.  v.  FERC  (D.C.  No.  86- 
1168). 


'"See  the  discuuion  in  Part  IV.  D.  above. 

"*  In  ihort.  tlie  Commission  relies  on  market 
forces  to  assure  that  purchasers  have  adequate 
supplies  at  reasonable  cost.  Such  reliance  on  market 
forces  in  the  context  of  NCA  section  7(b)  is 
supported  by  the  Supreme  Court's  decision  in  FXX 


V.  WNCN  Listeners  Guild.  450  U.&  582  (1981).  That 
case  involved  a  similar  requirement  that  the  FCC 
determine  whether  the  "public  interest, 
convenience,  and  necessity"  permit  radio  station 
license  renewals  or  transfers.  Among  the  factors  to 
be  considered  in  making  the  necessary 
determination  is  whether  granting  the  renewal  or 
transfer  will  promote  diversity  in  entertainment 
programming.  The  FCC  issued  a  policy  statement 
that  it  would  not  consider  this  factor  in  individual 
cases  since  it  could  rely  on  market  forces  to 
promote  diversity.  The  Supreme  Court  upheld  the 
poticy  statement,  holding  that  the  FCC  had  provided 
a  rational  explanation  of  its  reliance  on  the  market. 
In  the  present  order  and  in  Order  No.  451.  the 
Commission  has  provided  a  detailed  explanation 
why  under  this  rule  market  forces  should  assure 
adequate  supplies  at  reasonable  costs.  See  Order 
No.  451,  51  FR  at  22194-22204.  See  sections  IV.  D. 
and  E.  of  this  order. 

'**The  relative  diligence  of  purchasers  in 
providing  for  adequate  natural  gas  supplies  has  less 
relevance  in  determining  the  public  interest  in  • 
time  of  surplus  rather  than  shortage.  That  factor  ia 
primarily  of  use  in  determining  relative  equities 
when  allocating  shortages  among  two  pipelines  that 
both  lack  adequate  supplies.  When  all  purchasers 
have  adequate  supplies,  it  is  difTicult  to  find  thai 
any  have  lacked  diligence  in  obtaining  such 
supplies.  The  effect  of  this  rule  is  to  provide  an 
adequate  economic  incentive  to  ensure  producton  of 
available  lower-cost  reserves  that  otherwise 
probably  would  not  t>e  available  to  those 
purchasers. 

'•«  Transco.  488  F.2d  at  1328. 


...  •  1        .    ■         1 
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abandonment  under  section  7(b)  have 
been  met'"' 

The  Commission  also  rejects 
rehearing  applicants'  contention  that 
granting  abandonment  under  the  good 
faith  negotiation  rule  is  contrary  to 
United  Gas  Pipe  Line  Co.  v.  McCombs. 
442  U.S.  529  (1979).  In  that  case,  the 
Supreme  Court  reversed  a  lower  court 
holding  that,  upon  depletion  of  reserves, 
a  producer  may  abandon  sales  without 
obtaining  any  prior  Commission 
approval.  The  Court  reasoned  that 
permitting  abandonment  without  prior 
commission  approval  would  leave  the 
abandonment  determination  "as  a 
practical  matter,  in  the  producer's 
control,  a  result  clearly  at  odds  with 
Congress'  purpose  to  regulate  the  supply 
and  price  of  natural  gas."  '''The 
present  case  is  distinguishable  from 
McCombs  since  no  abandonment 
without  prior  Commission  approval  is 
here  involved.  The  Commission  has  in 
Order  No.  451  granted  prior  approval  of 
abandonments  under  the  good  faith 
negotiation  rule  as  being  in  the  public 
interest. 

One  applicant  '  "^  asserts  that  section 
1(a)  of  the  Interstate  Commerce  Act 
(ICA)  has  been  interpreted  as  requiring 
the  Interstate  Commerce  Commission 
(ICC)  to  consider  requests  for 
abandonment  of  service  by  railroads  on 
a  case-by-case  basis.  The  applicant 
notes  that  section  1(a)  of  the  ICA  is 
virtually  identical  to  section  7(b)  of  the 
NGA,  requiring  a  finding  that  the 
"present  or  future  public  convenience 
and  necessity"  permits  abandonment  of 
service.  Accordingly,  the  applicant 
argues  that  section  7(b)  should  also  be 
interpreted  as  requiring  case-by-case 
consideration  of  abandonment  requests. 


'••Some  applicants  also  rely  on  varioos 
statements  in  Order  No.  436-A  (SO  PR  at  52259) 
concerning  the  expedited  abandonment  policy 
established  in  Order  No.  436  (see  18  CFR  2.77)  to 
contend  t^at  the  Commission  must  consider       '•. 
abandoni^ents  on  a  case-by-case  basis.  It  is  true 
that  in  Order  No.  43e-A  the  Commission 
emphasized  that  abandonment  applications  based 
on  the  Commission's  policy  statement  at  {  2.77 
would  l>e  granted  only  on  a  case-by-case  basis. 
However,  nothing  in  that  order  was  intended  as  a 
statement  that  the  Commission  could  not  in 
appropriate  circumslances  grant  abandotnnent  in  a 
rulemaking  proceeding  such  as  the  present.  For  the 
reasons  stated  above,  the  Commission  believes  that 
it  is  appropriate  to  grant  abamlonment  in  the  final 
rtiU  when  the  condttiona  set  forth  in  the  good  faith 
negotiation  rule  are  meL  Furthermore,  the 
Commission  observes  that,  at  the  request  of  certain 
pipelines,  it  has  granted  hmited-term  abandonment 
aathority  to  numeroua  suppliers  of  the  pipeline 
rather  tlian  as  in  Feimoat  considering  only  the 
abandonment  of  a  speciTic  contract  between  fne 
producer  and  the  pipeline.  See.  e.g..  Southern 
Natural  Gas  Co..  36  FERC  1 01 .401  (1966)  and 
Transcontinental  Gas  Pipe  Line  Corp.,  36  FERC 
161,403(1986). 

'••  442  U.S.  at  539. 

■*^  Northwest  Central  at  13-14. 


The  Commission's  review  of 
precedent  concerning  the  ICC's 
authority  under  section  1(a)  and  other 
relevant  provisions  of  the  ICA  indicates 
that,  far  from  supporting  the  proposition 
that  section  7(b)  of  the  NGA  requires 
case-by-case  determinations,  that 
precedent  supports  the  Commission's 
grant  of  abandonment  in  Order  No.  451. 
Both  sections  14  and  210  »•«  of  the  ICA. 
requiring  that  the  ICC  fmd  that  grants  of 
a  license  to  engage  in  particular 
activities  are  in  the  "public  interest," 
have  been  interpreted  as  permitting  the 
ICC  to  make  generic  fmdings  applicable 
to  all  license  applications  £at  the  pubhc 
interest  standaird  ia  met  '**  This  is  so 
even  though  the  ICC  previously  granted 
such  licenses  on  a  case-by-case  basis. 
Since  the  ultimate  criterion  under 
section  7(b)  of  the  NGA  is  also  in  the 
public  interest  these  cases  support  the 
Commission's  action  here.  Of  the  two 
cases  cited  by  the  applicant  one  '^o 
merely  states  generally  that  the  ICC 
must  balance  the  interests  of  presently 
served  customers  with  those  of  the 
carrier  and  the  transportation  system.  It 
does  not  state  that  the  balancing  must 
be  done  on  a  case-by-case  basis.  The 
other  ''"  does  contain  dicta  that  certain 
legislative  history  relied  on  by  the 
appellant  for  one  point  does  not  address 
that  point  but  indicates  "that  'public 
convenience  and  necessity'  must  1}e 
determined  in  each  case  on  the  basis  of 
the  factors  that  are  presented  in  that 
instance.  See  H.R.  Rep.  No.  456.  66th 
Cong.  Ist  Bess.  146-^2  (1919)."  The 
Commission's  review  of  the  document 
cited  reveals  no  indication  that  fmdings 
of  public  convenience  and  necessity 
must  be  made  on  a  case-by-case  basis. 
Rather,  the  essential  issue  raised  in  the 
course  of  legislative  consideration  of  the 
section  appears  to  have  been  whether 
the  states  or  the  Federal  government 
should  have  jurisdiction  to  maW  the 
determinations. 

Finally,  the  Commission  has  provided 
the  hearing  required  by  section  7(b)  in 
the  present  proceeding.  The  Commission 
has  provided  all  segments  of  the  natural 
gas  industry  an  opportunity  to  file  initial 
and  reply  comments.  Two  days  of  public 
hearings  were  hekL  All  interested 
persons  have  had  the  opportunity  to 
present  further  arguments  on  rehearing. 


'••  49  use.  10924  and  10930.  (Former  sections  14 
aiiu  210  have  recently  been  revised  and  recodified 
as  10B24  and  10930). 

"*  American  Trucking  Associations,  Inc.  v. 
United  Sutes.  a02  F.2d  444  (D.C  Or.  1979).  National 
Tour  Brokers  Ass'n  v.  ICC  B71  FJd  528  (DXl  Qr. 
1982). 

>'o  Chicago  and  North  Western  Transportation 
Co.  v.  Kalo  Brick  k  Tile  Co.  450  U.S.  311.  321  (1981). 

"'  Farmland  Industries  Inc  v.  U.S..  642  F.2d  208. 
Zlln.  5  (7th  Cir.  1961). 


The  only  argument  as  to  why  this 
opportunity  for  hearing  is  inadequate  is 
that  the  Commission  allegedly  cannot 
consider  all  relevant  factors,  including 
the  effects  of  individual  abandonments 
on  affected  parties,  other  than  on  a 
case-by-case  basis.  That  argument  has 
been  answered  above.  •'• 

b.  The  good  faith  negotiation  rule 
does  not  violate  the  Mobile-Sierra 
doctrine.  The  Commission  also  rejects 
contentions  by  vari^ous  rehearing 
petitioners  from  all  segments  of  the 
natural  gas  industry  that  the  good  faith 
negotiation  rule  violates  the  Mobile- 
Sierra  doctrine.  Pennzoil  Company  and 
Pennzoil  Producing  Company  contend 
that  the  good  faith  negotiation  rule 
unlawfuUy  abrogates  indefinite  price 
escalation  clauses  in  existing  contracts. 
Those  clauses  allegedly  authorize 
collection  of  the  just  and  reasonable 
rate  established  by  this  rule.  Yet  the 
good  faith  negotiation  rule  does  not 
permit  a  producer  to  collect  that  price 
until  it  has  given  the  purchaser  an 
opportunity  to  renegotiate  the  contract 
in  question  and  certain  other  contracts. 
Pennzoil  argues  that  since  the 
Commission  has  found  the  new  ceiling 
price  to  be  just  and  reasonable,  the 
Commission  cannot  make  the  requisite 
finding  that  abrogation  of  the  indefinite 
price  escalation  clause  is  in  the  public 
interest 

The  Commission  first  observes  that  it 
has  not  found  that  automatic  collection 
of  the  new  ceiling  price  is  necessarily 
appropriate,  even  though  the  new  ceiling 
price  is  within  the  zone  of 
reasonableness  for  replacement  costs, 
and  therefore  just  and  reasonable.  The 
Commission  recognizes  that  the  new 
ceiling  price  may  be  above  prevailing 
maricet  prices.  Accordingly,  the 
Commission  adoptedHhe  good  faith 


''"  Some  applicants  claim  that  in  Order  No.  451 
the  Commission  improperly  relied  on  Phillips 
Petroleum  Co.  v.  FPC  475  F.2d  842.  849-52  (10th  Cir. 
1973)  and  American  Public  Gas  Ass'n  v  FPC.  567  F. 
2d  1016. 1064-67  (D.C  Cir.  1977).  in  holding  that  the 
hearing  provided  in  the  present  proceedmg  satisries 
the  section  7(b)  hearing  requirement.  The 
Commission  disagrees.  While  those  cases  involved 
the  issue  whether  the  Commission  may  establish 
area  and  natioaal  rates  in  rulemaking  proceedings 
without  violating  the  hearing  requirements  of  NGA 
sections  4  and  5,  those  sections  require  similar 
findings  concerning  the  public  interest  as  does 
section  7(b).  Applicants  also  attack  the 
Commission's  reliance  on  Texaco  v.  FPC,  377  U.S. 
33,  44  (1964).  and  FPC  v  Moas,  424  U.S.  494.  500-Ot 
(1976).  The  Commission  recognizes  that  those  cases 
are  not  precisely  on  point.  NevertiieJess.  Texaco 
supports  the  proposition  that  the  Commission  has 
discretion  to  esta)>lish  expeditious  administrative 
methods  in  order  to  achieve  its  regulatory  purposes 
and  Moss  supports  the  proposition  that  the 
Commission  may  pre-grant  abandonment  even 
though  year*  may  elapee  before  the  a(>andoninenl 
actually  oocar*. 
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negotiation  rule,  as  an  integral  part  of 
obtaining  the  new  ceiling  price,  in  order 
to  assure  that  producers  do  not  collect 
above-market  prices  for  gas  under 
existing  contracts  with  indefinite  price 
escalation  clauses.  Without  that  rule  the 
price  of  the  90  percent  of  old  gas  sold 
under  such  contracts  would 
automatically  escalate  to  the  ceiling 
price  regardless  of  the  market  price. 
This  would  not  be  a  just  and  reasonable 
result  in  the  sense  of  providing  for  the 
lowest  reasonable  rate  under  NGA 
section  5(a).  Thus,  the  requirement  that 
producers  comply  with  the  good  faith 
negotiation  rule  clearly  is  in  the  public 
interest,  and  provides  for  a  transitional 
graduation  toward  the  ultimate  just  and 
reasonable  ceiling  available  under  the 
rule. 

Furthermore,  the  Commission  believes 
that  that  rule  does  not  abrogage 
indefinite  price  escalation  clauses  for 
the  same  reasons  the  court  in  Pennzoil 
Co.  V.  FERC (Pennzoil  11)  ^"i^  held  that 
the  Commission's  requirement  of 
specific  contractual  authority  for 
collection  of  the  section  107(c)(5)  ceiling 
price  also  does  not  abrogate  indefinite 
price  escalation  clauses  in  violation  of 
the  Mobile-Sienn  doctrine.  As  the 
Commission  made  clear  in  Order  No. 
451,  indeflnite  price  escalation  clauses 
may  provide  the  necessary  contractual 
authority  to  collect  the  alternative 
ceiling  price:  however,  in  order  to  assure 
that  the  rate  actually  collected  is  just 
and  reasonable,  the  Commission 
requires  compliance  with  the  good  faith 
negotiation  rule  unless  the  parties 
voluntarily  renegotiate.  In  other  words, 
while  the  indefinite  price  escalation 
clause  continues  to  provide  contractual 
authority  to  collect  the  highest  just  and 
reasonable  price  allowed  by  law,  the 
alternative  ceiling  price  is  allowed  by 
law  only  if  parties  specifically  agree  to  it 
under  the  good  faith  negotiation  rule  or 
otherwise.  Since  the  ceiling  price 
adopted  under  section  104  and  106  is 
just  and  reasonable  and  since  the 
purpose  of  the  good  faith  negotiation 
rule  is  to  assume  that  the  price  collected 
thereunder  is  the  lowest  just  and 
reasonable  price  within  that  ceiling,  the 
rule  clearly  furthers  the  Commission's 
legitimate  regulatory  policies."* 


'"  671  Fid  lia  124-25  and  nn.13  and  14  (5th  Cir. 
1982). 

'^*  This  discussion  should  alleviate  the  concern 
of  one  applicant  (El  Paso  at  lS-18)  that.  t>ecause  the 
Commission  allegedly  has  found  the  new  ceiling 
price  to  be  just  and  reasonable,  an  indefinite  price 
escalation  clause  might  be  interpreted  as  agreement 
to  pay  the  new  ceiling  price.  Under  this 
interpretation,  a  purchaser's  failure  to  nominate  the 
new  ceiling  price  would  constitute  a  breach  of  the 
indefinite  price  escalation  clause.  As  stated  above, 
the  Commission  has  not  found  automatic  collection 
of  the  new  ceiling  price  necessarily  just  and 


Pipelines,  distributors,  and  consumer 
representatives  also  claim  that  the  good 
faith  negotiation  rule  violates  the 
Mobile-Sierra  doctrine,  although  for 
different  reasons.  They  claim  the  rule 
permits  producers  to  terminate  contracts 
unilaterally  and  that  the  Commission 
cannot  make  the  necessary  finding  that 
such  termination  is  in  the  public  interest 
since  it  adversely  affects  pre-existing 
supply  arrangements.  The  Commission 
fully  discussed  this  issue  in  Order  No. 
451.  While  permitting  producers  and 
purchasers  to  terminate  their  contracts, 
the  good  faith  negotiation  rule  requires 
that  as  a  condition  for  seeking  the 
alternative  ceiling  price  otherwise 
provided  for  by  the  contract's  indefinite 
price  escalation  clause,  producers  must 
give  the  purchaser  an  opportunity  to 
seek  a  lower  price  imder  that  contract 
and  certain  other  contracts.  Any 
termination  of  the  contract  results  from 
the  purchaser's  decision  to  offer  a  price 
lower  than  that  provided  by  the 
contract.  Since  any  contract  termination 
occurs  only  through  the  parties'  mutual 
exercise  of  their  rights  under  the  good 
faith  negotiation  rule,  there  is  no 
unilateral  contract  termination  in 
violation  of  the  Mobile-Sierra  doctrine. 
Nor  is  there  any  need  for  the 
Commission  to  make  a  finding  that 
permitting  unilateral  abrogation  of  the 
contracts  is  in  the  public  interest,  since 
none  is  permitted.  In  any  event,  in  the 
discussion  above  finding  that 
abandonment  under  the  good  faith 
negotiation  rule  is  permitted  by  the 
public  convenience  or  necessity,  the 
Commission  has  shown  that  any  mututal 
contract  termination  and  abandonment 
which  occurs  under  the  good  faith 
negotiation  rule  is  in  the  public  interest 
in  spite  of  its  effect  on  the  parties'  past 
supply  arrangements. 

c.  The  Commission  has  authority  to 
permit  purchasers  to  seek  lower  prices 
for  non-jurisdictional  gas  under  the  good 
faith  negotiation  rule.  Several  producers 
'^'  contend  that  the  Commission 
exceeded  its  authority  by  permitting 
purchasers,  in  step  2,  to  seek  a  lower 
price  for  any  new  gas,  including  non- 
jurisdictional  gas,  in  any  contract 
between  the  parties  which  includes  old 
gas.  These  applicants  point  out  that 
NGPA  section  601  removes  certain  new 
gas  from  the  Commission's  NGA 


reasonable.  It  is  only  just  and  reasonable  to  the 
extent  agreed  to  under  the  good  faith  negotiation 
rule  or  as  a  result  of  voluntary  renegotiation.  Thus, 
no  purchaser  is  in  any  way  obligated  to  pay  the  new 
just  and  reasonable  ceiling  price.  Rather,  the 
producer,  as  a  condition  of  eligibility  for  making  a 
transition  toward  the  higher  rate,  is  required  to  give 
the  purchaser  an  opportunity  to  negotiate  for  a 
lower  price. 
"•  AtUntic  Richrield  tt  aL 


jurisdiction.  They  assert  that 
conditioning  a  producer's  right  to  obtain 
the  new  just  and  reasonable  rate  for  old 
gas  on  renegotiating  non-jurisdictional 
gas  amounts  to  backdoor  regulation  of 
that  gas  in  violation  of  NGPA  section 
601.  They  find  support  for  this  view  in 
Pennzoil  Co.  v.  FERC  [Pennzoil  /)  645  F. 
2d  360  (5th  Cir.  1981),  holding  that  the 
Commission  lacks  authority  to  regulate 
non-jurisdictional  gas  sales  in  the  guise 
of  contract  interpretation. 

The  Commission  has  not  exceeded  its 
authority.  It  does  not  seek  to  reregulate 
sales  on  non-jurisdictional  gas  through 
the  good  faith  negotiation  rule.  Rather, 
as  described  above,  it  seeks  to  establish 
a  condition  of  eligibility  to  ensure  that 
the  price  collected  for  old  jurisdictional 
gas  is  just  and  reasonable.  As  described 
in  Order  No.  451,  purchasers  may  have 
agreed  to  a  higher  price  for  new  gas, 
including  non-jurisdictional  gas,  in  a 
multi-vintage  contract  in  reliance  on  the 
fact  that  the  lower  cost  of  the  old  gas 
reduced  the  average  price  under  the 
contract.  The  Commisison  believes  that 
in  such  circumstances  it  would  be  unjust 
and  unreasonable  for  the  producer  to 
collect,  pursuant  to  the  new  price 
ceiling,  a  higher  price  for  the  old  gas, 
whether  from  the  existing  purchaser  or 
from  a  new  purchaser  after 
abandonment,  without  giving  the 
existing  purchaser  under  the  contract  an 
opportunity  to  renegotiate  the  price  of 
the  new  gas.  The  Commission  also 
believes  it  would  be  unjust  and 
unreasonable  to  permit  a  producer  to 
renegotiate  only  those  multi-vintage 
contracts  where  it  will  gain  a  net 
increase  in  price  because  the  contracts 
contain  primarily  old  gas.  The  provision 
of  the  good  faith  negotiation  rule 
permitting  purchasers  to  seek  a  lower 
price  in  step  2  for  any  gas  in  contracts 
containing  some  old  gas  follows  from 
this  reasoning.  Accordingly,  the 
Commission  believes  that,  pursuant  to 
its  authority  recognized  in  Pennzoil  II  to 
define  criteria  for  eligibility  for  a  ceiling 
price  in  order  to  further  its  legitimate 
regulatory  policies,  it  may  include  this 
provision  in  the  good  faith  negotiation 
rule.  '^« 

The  producers  seek  to  distinguish 
Pennzoil  II  primarily  on  two  grounds. 
First,  they  contend  that  the  rationale  of 
that  case  applies  only  to  "special  rates," 
such  as  the  NGPA  section  107(c)(5) 
ceiling  price,  which  Congress  authorized 
the  Commission  to  establish  "to  the 
extent  necessary"  to  achieve  a  stated 
goal.  Eligibility  criteria  allegedly  are 
permissible  as  a  means  of  limiting  the 


"•  See  alao  Texas  Baitem  Tranamistion  Corp.  v. 
FERC,  Tee  F.2d  1063  (5lh  Cir.  1066). 
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special  rate  to  that  gas  which  requires 
the  special  rate  to  achieve  the  stated 
goal.  Producers  claim  that  rates 
established  under  sections  104  and  106 
are  not  such  special  rates.  However,  the 
Commission  sees  no  significant 
distinction  between  the  rate  involved  in 
Pennzoil  II  and  that  involved  here.  The 
Commission  may  establish  higher  ceiling 
prices  under  sections  104  and  106  only 
to  the  extent  such  prices  are  just  and 
reasonable  under  the  NGA.  As 
described  above,  that  is  the  purpose  of 
this  condition  in  the  good  faith 
negotiation  rule. 

Second,  producers  contend  that  the 
Commission  cannot  find,  as  required  by 
Pennzoil  II,  that  the  condition  here 
involved  is  reasonably  calculated  to 
further  its  legitimate  regulatory  policies. 

The  producers  claim  that  the 
regulatory  policy  here  involved  is  the 
prevention  of  premature  abandonment 
of  low-cost  old  gas,  that  requiring 
producers  to  submit  non-jurisdictional 
gas  to  renegotiation  does  not  serve  this 
purpose,  and  that  to  do  so  is  contrary  to 
the  stated  goal,  since  some  producers 
may  thereby  be  discouraged  from 
seeking  the  price  increases  for  old  gas 
necessary  to  keep  that  gas  in 
production.  Producers  also  state  that, 
since  the  Commission  expects  new  gas 
prices  to  be  renegotiated  downward  in 
any  event,  there  is  no  need  to^require 
producers  to  submit  new  gas  sold  uilder 
multi-vintage  contracts  to  renegotiation 
in  step  2. 

The  Commission  believes  that  the 
condition  here  involved  is  reasonably 
calculated  to  further  its  regulatory 
policies.  When  the  Commission 
establishes  a  just  and  reasonable  rate,  it 
must  balance  a  number  of  factors,  some 
of  which  conflict  with  one  another.  In 
the  present  case,  the  Commission  must 
balance  the  need  for  higher  prices  for 
old  gas  to  avoid  premature 
abandonment  with  fairness  to 
purchasers.  The  Commission  recognizes 
that  conditioning  higher  prices  for  old 
gas  on  renegotiation  of  the  price  of  any 
other  gas  may  discourage  some 
producers  from  seeking  higher  prices 
and  thus  reduce  to  some  extent  the 
increased  production  sought  in  this  rule. 
On  the  other  hand,  purchasers  may  have 
relied  on  low  prices  for  old  gas  in 
agreeing  to  pay  higher  prices  for  new 
gas,  whether  that  new  gas  is  in  multi- 
vintage  contracts  or  not.  Thus,  failure  to 
condition  higher  prices  for  old  gas  on 
renegotiation  of  other  gas  prices  may 
involve  unfairness  to  purchasers.  The 
Commission  has  balanced  these  two 
concerns  by  conditioning  higher  prices 
for  old  gas  on  renegotiation  only  of  the 
price  of  new  gas  sold  under  multi- 


vintage  contracts  between  the  producer 
and  purchaser  including  some  old  gas. 
Requiring  the  renegotiation  of  all  new 
gas  prices,  including  that  sold  under 
separate  contracts,  could  make  the  rule 
so  costly  to  producers  that  few  would 
seek  higher  old  gas  prices,  thereby 
preventing  achievement  of  the  rule's 
goal  of  increased  old  gas  production. 
Also,  the  relationship  between  old  and 
new  gas  prices  is  less  clear  when  the 
two  are  sold  under  separate  contracts. 
However,  as  discussed  above,  where  the 
two  are  sold  under  the  same  contract, 
the  contractual  relationship  is  so 
intertwined  that  it  would  be  unfair  to 
allow  renegotiation  of  one  of  the  strands 
of  consideration  to  permit  higher  old  gas 
prices  %vith  no  provisions  for 
renegotiation  of  other  threads  of  the 
contractual  balance  related  to  new  gas 
prices. 

It  is  true  that  the  Commission  expects 
new  gas  prices  to  be  renegotiated 
downward  as  a  result  of  the  market 
forces  released  under  this  rule. 
However,  there  could,  over  the  short 
term,  be  a  lag  between  a  producer 
obtaining  a  higher  price  for  old  gas 
under  the  good  faith  negotiation  rule 
and  market  forces  having  their  full  effect 
on  the  new  gas  price.  The  purchaser's 
rights  in  step  2  assure  that  that  lag  does 
not  occur  with  respect  to  new  gas  sold 
in  multi-vintage  contracts.  The  fact  that 
ntiark^  forces  will  bring  down  new  gas 
prices  does,  however,  reduce  the 
Commission's  concern  about  the 
fairness  of  excluding  from  step  2  of  the 
good  faith  negotiation  rule  new  gas  sold 
separately.  Finally,  since  about  two 
thirds  of  new  gas  is  sold  under  separate 
contracts, '^^  limiting  the  new  gas  the 
producers  must  submit  to  renegotiation 
to  new  gas  sold  with  old  gas  means  that 
the  costs  of  seeking  higher  prices  for  old 
gas  should  not  be  so  high  as  to 
discourage  producers  from  seeking 
higher  prices  for  a  sufficient  amount  of 
old  gas  to  permit  significant  increased 
production.  The  Commission  concludes 
that  permitting  purchasers  to  seek 
renegotiation  of  the  price  of  all  new  gas, 
including  non-jurisdictional  gas  sold  in 
contracts  with  old  gas,  furthers  the 
Commission's  legitimate  regulatory 
policies  and  is  permitted  by  the 
authority  to  establish  eligibility 
requirements  for  NGPA  prices 
confirmed  in  Pennzoil  II.  The 
Commission  has  not  reregulated  new 
gas.  Rather,  it  has  simply  sought  to 
assure  that  the  price  obtained  for 
jurisdictional  sections  104  and  106  gas  is 
just  and  reasonable. 


d.  The  good  faith  negotiation  rule  is 
not  unfairly  weighted  in  favor  of 
producers.  The  Commission  now  turns 
to  contentions  of  many  pipelines, 
distributors,  and  consumer 
representatives  that  the  good  faith 
negotiation  rule  is  imfairly  weighted  in 
favor  of  producers,  since  only  producers 
can  initiate  the  process  and  purchasers 
cannot  obtain  renegotiation  of  new  gas 
not  sold  in  multi-vintage  contracts  with 
old  gas.  These  provisions  of  the  rule 
allegedly  have  three  major 
discriminatory  effects  preventing 
achievement  of  the  Commission's  goal 
of  market-responsive  pricing  for  all  gas. 
First,  they  allow  most  high-cost,  non- 
market-responsive  new  gas  to  escape 
downward  renegotiation  under  the  good 
faith  negotiation  rule.  As  previously 
noted,  approximately  two  thirds  of  new 
gas  is  sold  in  separate  contracts 
containing  no  old  gas  which  cannot  be 
renegotiated  under  the  good  faith 
negotiation  rule.*'*  Also,  not  all  of  the 
remaining  high-cost  gas  will  be 
renegotiated  under  the  good  faith 
negotiation  rule.  The  fact  that  only 
producers  can  initiate  good  faith 
negotiation  allows  producers  to  limit 
renegotiation  under  the  rule  to  situations 
where  the  potential  for  increased 
revenues  from  higher  old-gas  prices 
outweighs  the  risk  of  decreased 
revenues  from  lower  prices  for  new  gas 
sold  with  old  gas.  The  failure  of  the  good 
faith  negotiation  rule  to  reach  non- 
market-responsive,  new-gas  contracts 
allegedly  means  that  overall  gas  prices 
will  increase  as  a  result  of  iiigher  old- 
gas  prices,  since  applicants  believe  that 
the  Commission's  contention  that 
competition  will  lower  the  price  of  high- 
cost  gas  apart  from  the  good  faith 
negotiation  rule  is  unsupported  by 
substantial  evidence. 

The  second  discriminatory  effect 
alleged  by  applicants  is  that  some 
purchasers  will  be  more  adversely 
affected  than  others.  Some  purchasers 
buy  a  higher  percentage  of  their  new  gas 
under  multi-vintage  contracts  than  do 
others.  Those  purchasing  more  of  their 


'"AGA«I4. 


"*  A  number  of  applicants  claim  that  the 
exclusion  of  new  gas  sold  under  separate  contracts 
from  the  good  faith  negotiation  process  is 
particularly  arbitrary  in  light  of  two  additional 
factors.  First  the  rationale  for  inclusion  of  new  gas 
in  multi-vintage  contracts  allegedly  applies  equally 
when  old  and  new  gas  is  sold  to  a  purchaser  under 
separate  contracts.  In  both  cases,  the  purchaser 
relied  on  its  ability  to  roll  in  the  low-cost  old  gas 
with  high-cost  new  gas  in  agreeing  to  pay  higher 
prices  for  the  old  gas.  Second,  the  decision  whether 
to  include  old  and  new  gas  in  one  contract  or 
separate  contracts  was  largely  an  arbitrary  drafting 
decision.  Indeed,  the  Commission  allegedly 
encouraged  separate  contracts  under  {  272.102(c)  of 
its  regulations  as  in  effect  before  1980  (AGA  at  30- 
Sl). 
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new  gas  under  separate  contracts  will 
have  less  ability  to  renegotiate 
downward  the  price  of  that  gas  than 
those  purchasing  more  of  their  new  gas 
under  contracts  containing  old  gas. 
Similarly,  producers  selling  most  of  their 
new  and  old  gas  under  separate 
contracts  will  obtain  a  higher  net  price 
increase  than  those  selling  more  gas  in 
multi-vintage  contracts. 

Finally,  applicants  contend  that,  to  the 
extent  producers  refrain  from  seeking 
higher  prices  for  their  old  gas  under  the 
good  faith  negotiation  rule  in  order  to 
avoid  renegotiation  of  the  price  of  new 
gas  sold  under  multi-vintage  contracts, 
the  beneficial  effects  claimed  by  the 
Commission  from  higher  old-gas  prices 
will  not  occur.  Tite  old  gas  will  be 
prematurely  abandoned.  This  will 
impede  achievement  of  the 
Commission's  goal  of  lowering  overall 
prices. 

Applicants  contend  that  for  these 
reasons  the  good  faith  negotiation  rule  is 
arbitrary  and  capricious,  grants  undue 
preferences  to  particular  producers  and 
pipelines  and  provides  for  unjust  and 
unreasonable  rates  in  violation  of  NGA 
section  5.  Applicants  propose  two  main 
changes  in  the  rule  to  avoid  these 
problems  and  provide  market- 
responsive  pricing  for  all  gas.  First,  they 
propose  that  purchasers  be  permitted  to 
initiate  good  faith  negotiations,  at  least 
with  respect  to  any  contract  containing 
any  old  gas.  Applicants  contend  that, 
having  found  the  present  vintage-based 
pricing  system  unjust  and  iinreasonable. 
the  Commission  has  the  legal  authority 
unde'fNGA  section  5  to  allow 
purchasers  to  initiate  good  faith 
negotiations  as  the  necessary  remedy  to 
eliminate  the  present  unjust  and 
unreasonable  rates.  Second,  they 
propose  that,  once  the  producer  seeks  a 
higher  price  for  any  old  gas.  the 
purchaser  should  be  able  to  seek  lower 
prices  for  new  gas  covered  by  any 
contract  between  the  parties,  regardless 
of  whether  that  contract  contains  old 
gas.  The  applicants  argue  that,  if  the 
Commission  has  legal  authority  to 
condition  eligibility  for  higher  old  gas 
prices  on  renegotiating  all  gas  in  multi- 
vintage  contracts,  that  same  authority 
permits  it  to  condition  higher  old-gas 
prices  on  renegotiation  of  gas  in  all 
contracts  with  the  purchaser.  Another 
proposal  is  to  allow  any  purchaser  from 
a  particular  producer  to  exercise  its 
rights  under  step  2  of  the  good  faith 
negotiation  rule  once  that  producer  has 
requested  one  of  its  purchasers  to 
nominate  a  price  in  step  1.'^* 


Tennessee  '**•  proposes  a  more 
radical  solution  of  replacing  the  entire 
good  faith  negotiation  rule  with  a 
requirement  that  bilateral  market-out 
clauses  be  included  in  all  contracts. 
Process  Gas  Consumers  Croup 
(PGC)  ••'  proposes  that  the  Commission 
require  that  a  producer  be  required  to 
file  an  a^idavit  agreeing  to  renegotiate 
fully  all  its  contracts  with  any  interstate 
pipeline  that  accepts  Order  No.  436 
before  seeking  a  higher  price  under  any 
contract.  PGC  contends  this  would  give 
pipelines  a  greater  incentive  to  accept 
Order  No.  436  and  also  make  a  producer 
more  willing  to  risk  potential 
renegotiation  of  all  its  higher-priced 
supplies  since  the  pipeline's  acceptance 
of  Order  No.  436  would  give  the 
producer  needed  non-discriminatory 
access  to  wider  markets  for  all  its  gas, 
not  just  released  supplies. 

The  Commission  does  not  believe  that 
the  good  faith  negotiation  rule  as 
adopted  is  discriminatory  or  that  it  must 
be  altered  to  permit  purchasers  to 
initiate  the  process  and  to  renegotiate 
all  new  gas  prices.  Applicants' 
contentions  proceed  from  a  false 
predicate;  they  assume  that  non-mari(et- 
responsive,  high-cost  new  gas  prices  will 
not  come  down  unless  purchasers  are 
given  a  means  to  bring  them  down  under 
the  good  faith  negotiation  rule.  This  is 
not  true.  As  explained  in  detail  in 
Section  IV.  E,  of  Ordef  No.  451, >•«  the 
Conunission  believes  that  competitive 
forces  in  the  natural  gas  market, 
including  competition  from  alternative 
fuels,  increased  production  of  old  gas. 
and  more  accurate  price  signals,  will 
force  down  the  price  of  non-market- 
responsive  gas.  wholly  apart  from  the 
good  faith  negotiation  rule.  Therefore,  It 
is  unnecessary  to  modify  the  nde  in  any 
of  the  ways  suggested  in  order  for  the 
increased  production  of  old  gas 
encouraged  by  this  rule  to  bring  overall 
prices  down.  The  two-thirds  of  new  gas 
which  cannot  be  renegotiated  under  the 
good  faith  negotiation  rule  will 
nevertheless  respond  to  competitive 
forces  in  the  natural  gas  market  which 
will  be  strengthened  by  increased 
production  resulting  from  this  rule.  The 
record  amply  demonstates  that  higher 
gas  prices  have,  in  fact,  fallen  as  a  result 
of  competitive  forces.*"  Also, 


"•  ACA  al  27:  PC»E  at  5;  Nl-Caa  al  17:  Williaton 
at  12. 


"•AI4-9. 

'•'At  12-14. 

'•«  51  FR  at  22194-22. 197. 

'•»  See  alao  Tirit  to  Pay.  Last  to  Gain."  a  report 
by  the  Citizen/L.abor  Ener^  Coalition  itaued 
October  1986,  showing  thai  from  the  first  half  of 
1984  to  the  first  half  of  1966  the  wellhead  price  of 
gas  dropped  05  cents  per  Mcf  or  24  percent. 


producers  not  immediately  initiating 
good  faith  negotiation,  because  they 
believe  any  increased  revenues  from  old 
gas  will  be  more  than  o^set  by  lost 
revenues  from  new  gas  sold  with  old 
gas,  will  find  the  price  of  their  high-cost 
gas  nevertheless  coming  under  heavy 
competitive  pressure  as  other  producers 
take  advantage  of  the  rule.  Purchasers 
may  reduce  takes  of  the  high-cost  gas. 
Thus,  it  may  well  become  worthwhile 
for  them  to  seek  the  higher  prices 
permitted  by  the  market  for  their  old  gas 
in  order  to  offset  the  inevitable  decline 
in  the  price  of  their  high-price  gas. 

The  fact  that  high-cost  gas  will 
respond  to  competitive  market  forces 
even  though  not  subject  to  renegotiation 
under  the  good  faith  negotiation  rule 
should  also  prevent  the  various  other 
discriminatory  effects  alleged  by 
applicants.  Because  prices  of  all  new 
gas  will  come  down,  purchasers  buying 
their  new  and  old  gas  under  separate 
contracts  should  not  experience  higher 
gas  costs  over  the  long  term  any  more 
than  those  purchasing  such  gas  under 
multi-vintage  contracts.  Producers 
selling  most  new  and  old  gas  under 
separate  contracts  should  not  obtain 
higher  prices  than  those  selling  primarily 
under  multi-vintage  contracts.  Also, 
since  most  producers  are  likely  to  seek 
eventually  over  an  extendfed^  period  of 
time  higher  prices  for  old  gas.  little  old 
gas  will  remain  at  present  low  regulated 
prices  and  thus  be  prematurely 
abandoned,  contrary  to  some  applicants' 
contentions. 

For  these  reasons  alone  there  is  no 
need  to  amend  the  good  faith 
negotiation  rule  to  avoid  discrimination. 
In  addition,  there  are  other  grounds  for 
rejecting  the  proposed  amendments  to 
the  good  faith  negotiation  rule.  First,  the 
Commission  doubts  its  authority  to 
permit  purchasers  to  initiate  the  process, 
since  that  might  result  in  purchasers' 
unilaterally  terminating  high-cost 
contracts  in  violation  of  the  Mobile- 
Sierra  doctrine  as  embodied  in  NGPA 
section  101(b)(9). '•♦  Under  the  good 
faith  negotiation  rule  as  adopted,  if  the 
producer  does  not  want  to  risk  the 
pipeline  terminating  purchases  of  high- 
cost  gas.  it  need  not  invoke  the  good 
faith  negotiation  procedures.  The 
purchaser  too  has  an  opportunity  to 
prevent  the  contract  from  terminating, 
by  paying  the  contract  price  or 
voluntarily  renegotiating.  Thus, 
termination  of  purchases  results  only 
from  mutual  decisions  by  the  producer 
and  purchaser.  The  situation  would  be 
very  different  if  the  purchaser  could 


■•«  See  PeniaoilCo.  v.  FBRC  671  FJd  11&  UB 

(5th  Cir.  1962). 
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invoke  the  good  faith  negotiation 
procedures;  then  the  purchaser's  right  to 
terminate  would  arise  not  because  the 
producer  chose  to  grant  the  purchaser 
such  a  right  as  a  condition  of  obtaining 
the  bene^t  it  sought.  Rather,  the 
purchaser's  right  to  terminate  would 
arise  from  its  unilateral  action  in 
initiating  good  faith  negotiation. 

Nor  is  the  Commission  convinced  by 
the  applicants'  contention  that  it  has 
authority  to  grant  purchasers  the  right  to 
initiate  good  faith  negotiation  under 
section  5  of  the  NGA.  Applicants 
contend  that  that  authority  arises 
because  the  Conunission  has  found  in 
Order  No.  451  that  the  present  pricing 
structure  is  unjust  and  unreasonable. 
However,  the  Commission  only  found 
that  the  present  rigid,  vintage-based  old 
gas  price  structure  is  unjust  and 
unreasonable.  The  Commission  has  not 
found  that  gas  prices  for  new  gas  are 
unjust  and  unreasonable.  In  fact,  the 
current  much  lower  prices  for  large 
amounts  of  new  gas  renegotiated  or 
subject  to  market  outs  could  not  be 
found  unjust  or  unreasonable.  In  any 
event,  the  Commission  lacks  authority  to 
find  new  gas  prices  unjust  and 
unreasonable.  Some  new  gas  prices  are 
set  pursuant  to  NGPA  price  ceilings  and 
the  remainder  are  set  in  the  open  market 
pursuant  to  deregulation.  All  such  rates 
are  deemed  to  be  just  and  reasonable 
under  section  601  (b)  of  the  NGPA. 
However,  based  on  the  Commission's 
finding  that  the  old  gas  prices  have 
become  unjust  and  unreasonable,  the 
Commission  reformed  the  old  gas 
pricing  structure  to  set  new  just  and 
reasonable  ceiling  prices  pursuant  to 
NGPA  sections  104  and  106. 
Accordingly,  it  provided  for 
renegotiation  of  new  gas  prices  only 
where  the  old  and  new  gas  volumes 
were  so  inextricably  intertwined, 
because  covered  by  the  same  contract, 
that  siich  renegotiation  may  be 
conceived  of  as  part  of  the  adjustment  of 
the  old  gas  price  under  the  contract.  All 
terms  of  such  a  multi-vintage  contract 
are  so  interrelated  that  it  would  not  be 
equitable  to  adjust  the  old  gas  prices 
under  the  contract  without  allowing  the 
new  gas  price  aspects  of  the  contract  to 
be  open  to  adjustment  in  turn. 

While  rehearing  applicants  have 
argued  for  the  Commission's  authority  to 
permit  purchasers  to  seek  renegotiation 
of  all  new  gas  prices,  including  that  not 
sold  with  old  gas,  after  producers  have 
initiated  the  process,  the  Commission 
believes  there  are  strong  policy  reasons 
not  to  do  so,  apart  from  the  fact   . 
competition  will  force  down  new-gas 
prices  in  any  event.  If  a  producer's 
request  for  the  purchaser  to  nominate  a 


new  price  for  old  gas  in  step  1  instantly 
gave  the  purchaser  the  right  to 
renegotiate  all  other  contracts  with  the 
producer  including  those  not  containing 
old  gas,  the  potential  cost  to  a  producer 
of  initiating  good  faith  negotiation 
would  in  many  instances  undoubtedly 
be  greater,  perhaps  far  greater,  than 
under  the  current  procedure  so  that 
fewer  producers  would  initiate  the 
process.  This  would  seriously  impede 
achievement  of  the  Commission's  goal 
of  market  responsive  prices  for  old  gas 
so  as  to  avoid  premature  abandonment 
of  that  gas.  Without  higher  prices  for  old 
gas  and  the  resulting  increased 
production  of  old  gas,  the  competitive 
pressures  forcing  down  high-cost  prices 
would  be  lessened. 

The  Conunission  rejects  the 
contention  that  it  arbitrarily 
distinguished  new  gas  sold  in  multi- 
vintage  contracts  containing  some  old 
gas  from  new  gas  sold  separately.  It  is, 
of  course,  true  that  purchasers  may  have 
relied  on  their  ability  to  roll  in  high-cost 
new  gas  with  low-cost  old  gas  in 
agreeing  to  pay  a  higher  price  for  the 
new  gas,  regardless  of  whether  the  new 
gas  was  purchased  in  a  multi-vintage 
contract  with  old  gas  or  separately.  In 
striking  the  balance  previously 
described  between  the  need  for  higher 
prices  for  old  gas  and  fairness  to 
purchasers,  the  Conunission  determined 
that  fairness  to  purchasers  required 
giving  them  a  right  to  renegotiate  under 
the  good  faith  negotiation  rule  all  new 
gas  sold  under  the  same  contract  with 
old  gas.  This  assures  that  there  is  no 
significant  lag  between  the  producer's 
obtaining  a  higher  price  for  old  gas  sold 
under  such  contracts  and  the 
purchaser's  obtaining  a  lower  price  for 
the  new  gas.  Again,  all  terms  of  multi- 
vintage  contract  relations  are 
interrelated  and  it  would  not  be  fair  to 
disrupt  the  mutuality  of  consideration 
between  the  parties.  Accordingly,  the 
rule  applies  to  such  contracts.  However, 
in  order  not  to  render  negotiations  under 
the  good  faith  negotiation  rule  so  costly 
to  producers  so  that  in  the  short  run  few 
would  initiate  such  negotiations,  the 
Commission  believes  it  appropriate  to 
exclude  new  gas  sold  under  separate 
contracts  from  negotiations  under  the 
good  faith  negotiation  rule.  While  this 
may  result  in  some  lag  between  the 
producer's  obtaining  a  higher  price  for 
the  old  gas  and  the  purchaser's 
obtaining  a  lower  price  for  the  new  gas, 
the  market  forces  released  by  this  rule, 
including  more  accurate  price  signals 
and  increased  production  of  old  gas, 
should  bring  dov\rn  the  price  of  the  new 
gas  sold  under  separate  contracts. 
Therefore,  the  Commission  concludes 


that  exclusion  of  that  gas  from  the  good 
faith  negotiation  process  is  not  unfair  to 
purchasers. 

The  Commission  also  rejects  the 
separate  proposals  of  Tennessee  and 
PGC.  The  Commission  believes  these 
proposals  to  be  unnecessary  since,  as 
stated  above,  new-gas  prices  are 
expected  to  come  down  in  any  event.  In 
addition,  since  as  explained  above,  the 
Commission  has  not  found  new-gas 
prices  to  be  unjust  and  unreasonable, 
the  Commission  doubts  its  authority  to 
require  market-out  clauses  to  be 
included  in  all  contracts.  In  any  event 
while  the  Commission  recognizes  the 
value  of  market-out  clauses  in 
encouraging  market-responsive  pricing, 
such  clauses  should  be  adopted  through 
negotiation  between  the  parties,  not 
Commission  fiat.  The  Commission  is 
handicapped  in  analyzing  PGC's 
proposal  by  the  fact  that  the  details  of 
that  proposal  are  unclear.  For  example, 
PGC  does  not  state  what  rights  Order 
No.  436  pipelines  would  have  if  they 
failed  to  reach  agreement  with  the 
producer  on  a  lower  price  for  new  gas.  If 
the  existing  confract  price  would 
continue  in  effect  the  proposal  appears 
to  grant  pipelines  no  additional  rights 
over  what  they  now  have.  Presumably, 
however.  PGC  intends  the  pipeline  to 
have  rights  similar  to  those  granted 
under  the  good  faith  negotiation  rule. 
Granting  Order  No.  436  pipelines  greater 
bargaining  rights  than  non-Order  No. 
436  pipelines  and  other  purchasers  who 
are  not  pipelines  at  all  appears  unfair 
and  possibly  in  violation  of  the 
prohibition  against  undue  preference. 
Furthermore,  allotving  all  Order  No.  436 
pipelines  the  right  to  demand  lower 
prices  for  new  gas  or  terminate 
purchases  if  the  producer  seeks  a  higher 
price  for  any  old  gas  with  any  purchaser 
appears  to  suffer  from  the  infirmity  that 
it  would  discourage  producers  from 
seeking  higher  prices  for  old  gas,  thus 
impeding  achievement  of  the  goals  of 
this  rulemaking. 

For  all  of  the  above  reasons,  the 
Commission  rejects  the  contention  that 
the  good  faith  negotiation  rule  is  unfairly 
weighted  in  favor  of  producers  because 
it  does  not  permit  purchasers  to  intiate 
the  process  and  does  not  provide  for 
renegotiation  of  new  gas  sold  under 
separate  confracts.  The  Commission 
accordingly  declines  to  adopt  any  of  the 
various  suggestions  to  alter  these 
features  of  the  rule. 

2.  Response  to  Other  Suggested 
Clarifications  and  Modifications  of  the 
Good  Faith  Negotiation  Rule 

The  Commission  has  now  considered 
all  of  the  major  challenges  to  tne  legality 
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of  the  good  faith  negotiation  rule  made 
by  rehearing  applicants.  Applicants 
from  all  segments  of  the  natural  gas 
industry  have,  however,  also  requested 
numerous  clarincations  and  alterations 
of  specific  aspects  of  the  good  faith 
negotiation  rule.  Most  applicants  seek  to 
increase  the  bargaining  rights  of  their 
segment  of  the  industry.  Since  the 
Commission  believes  that  bargaining 
rights  under  the  rule  as  adopted  are 
balanced,  it  generally  rejects  the 
suggested  modifications.  However,  the 
Commission  does  make  several  minor 
changes  in  the  rule. 

The  Commission  will  first  consider  (a) 
issues  involving  generally  the  three-step 
nomination  procedure  by  which 
contracts  are  placed  on  the  bargaining 
table  for  negotiation  under  the  good 
faith  negotiation  rule.  It  will  then 
discuss,  in  order,  (b)  issues  specifically 
concerning  the  producer's  right  in  step  1 
to  request  that  the  purchaser  nominate  a 
new  price  for  old  gas.  (c)  issues 
concerning  the  purchaser's  right  in  step 
2  to  request  that  the  producer  nominate 
a  new  price  for  any  gas  in  the  contract 
placed  on  the  bargaining  table  in  step  1 
or  any  other  contract  including  old  gas. 
(d)  issues  concerning  the  producer's 
right  to  request  that  the  purchaser 
nominate  a  new  price  for  old  gas  in 
contracts  brought  to  the  bargaining  table 
in  step  2,  (e)  issues  concerning  the  rule 
that  no  contract  may  be  renegotiated 
more  than  once  under  the  good  faith 
negotiation  rule,  (f)  issues  concerning 
the  parties'  rights  to  abandon  sales  or 
terminate  purchasers  of  gas,  and  (g) 
issues  concerning  the  operation  of  the 
good  faith  negotiation  tvle  in  certain 
speciHc  situations. 

a.  General  issues  concerning  the 
three-step  nomination  procedure.  First, 
several  applicants  '*^  request  that  the 
Commission  postpone  the  start  of 
negotiations  under  the  good  faith 
negotiation  rule  from  November  1, 1986 
to  at  least  January  1, 1987.  These 
applicants  contend  that  otherwise  old 
gas  price  increases  and  abandonment 
may  occtu-  during  the  winter  heating 
season.  Also,  one  contends  that  a  delay 
will  provide  more  time  for  resolution  of 
Order  No.  436  settlements,  thus  enabling 
both  pipelines  and  their  customers  to 
make  their  pricing  decisions  based  on 
more  accurate  knowledge  of  the  market 
structure  under  which  they  will  be 
operating.  Finally,  they  express  concern 
that  good  faith  negotiation  might  start 
before  the  Commission  acts  on  their 
rehearing  requests. 

The  Commission  has  previously 
postponed  the  date  on  which  a  producer 


is  permitted  to  make  a  nomination 
request  until  December  18. 1066  in  order 
to  assure  that  no  party  is  required  to 
renegotiate  a  contract  under  the  good 
faith  negotiation  rule  until  the 
Commission  has  resolved  the  issues 
raised  on  rehearing.'**  In  this  order,  the 
Commission  further  postpones  the 
initiation  of  good  faith  negotiation  until 
January  23, 1987.  The  amendments  to  the 
good  faith  negotiation  rule  adopted  in 
this  order  do  not  become  effective  until 
that  date.  This  further  postponement  of 
the  initiation  of  good  faith  negotiation 
will  therefore  avoid  any  confusion 
which  might  otherwise  arise  if  the  rule 
were  changed  after  negotiation  had 
already  begun  under  it.  The 
postponement  of  the  initiation  of  good 
faith  negotiation  ensures  that  no 
abandonments  or  price  increases  not 
agreed  to  by  the  purchaser  will  occur 
during  the  winter  beating  season.  The 
purchaser  may  prevent  any 
abandonment  from  occurring  until  at 
least  90  days  after  the  January  23. 1987, 
start  of  good  faith  negotiation,  or  April 
23, 1967,  and  probably  longer.  A 
purchaser  has  up  to  60  days  to  respond 
to  a  producer's  nomination  requests.  If 
the  producer  reiects  the  price 
nomination,  it  must  negotiate  a  contract 
with  a  new  purchaser,  and  then  give  the 
purchaser  30-day  notice  before 
abandoning  the  sales  to  the  purchaser. 
Furthermore,  if  the  pipeline  is  a  non- 
Order  No.  438  pipeline  and  the  new 
purchaser  is  not  a  firm  sales  customer  of 
that  pipeline,  the  producer  must  also 
give  the  firm  sales  customers  a  right  of 
Hrst  refusal,  a  process  taking  an 
additional  30  days,  before  giving  the  30- 
days  notice  of  abandonment.  The  only 
price  increases  occurring  under  the  good 
faith  negotiation  procedures 
significantly  before  April  23. 1967,  would 
be  those  resulting  from  a  producer's 
acceptance  of  the  purchaser's  price 
nomination.'*'  Since  such  price 
increases  are  voluntarily  agreed  to  by 
the  purchaser,  the  Conunission  sees  no 
reason  to  postpone  their  effect  through 
further  delaying  initiation  of  the  good 
faith  negotiation  rule.  The  Commission 
also  does  not  believe  that  any  further 
delay  in  the  effectiveness  of  the  good 
faith  negotiation  rule  would  significantly 
affect  the  number  of  pipelines  whose 
Order  No.  436  status  has  been  clarified. 

A  large  number  of  applicants, 
primarily  pipelines  and  distributors,  ••• 


■**  See  MinitMota  DPS  at  8  and  Nl-Caa  al  22-23. 


'••  37  FERC  t  njorr  (ises). 

'"  TltM«  could  occur  by  about  60  day*  after 
initiation  of  good  failh  negotiation*,  or  hUrdl  24. 
1967. 

■  ••  Tenneaaee  a(  24:  PCSE  al  S:  People*  Cm*  etal 
at  24:  Cal  PUC  al  28:  SoCal  al  2:  Panhandle  and 
Trunkline  al  IS:  El  Paso  al  IS:  Northwetl  Central  at 


request  that  the  Commission  require  that 
all  producer  requests  for  price 
nominations  under  the  good  faith 
negotiation  rule  be  made  within  a 
specified  period  after  the  date  when 
producers  may  initiate  good  faith 
negotiation.  Many  suggest  one  year  as 
an  appropriate  period.  The  applicants 
contend  that  without  this  requirement 
producers  might  postpone  exercising 
their  rights  under  the  good  faith 
negotiation  rule  indefinitely,  waiting  for 
market  conditions  to  improve  so  that 
they  can  obtain  a  greater  increase  in  old 
gas  prices  while  incurring  a  smaller 
decrease  in  new  gas  prices.  This 
allegedly  would  permit  the  indefinite 
continuation  of  the  present  vintage- 
based  rates  found  unjust  and 
unreasonable  in  Order  No.  451  in 
violation  of  NGA  section  5,  and 
postpone  achievement  of  the 
Commission's  goals  of  increased 
production  of  old  gas  and  resulting 
lower  overall  prices.  Also,  purchasers' 
uncertainty  over  their  supply 
arrangements  allegedly  would  be 
indefhiitely  prolonged.  Finally,  when 
price  increases  did  occur,  they  could  be 
unreasonably  large  because  obtained 
during  a  time  of  shortage. 

The  Conunission  has  determined  not 
to  place  a  time  limit  on  initiation  of  good 
faith  negotiation.  The  purpose  of  this 
rulemaking  is  to  create  market- 
responsive  pricing  for  old  gas  up  to 
replacement  costs.  A  limitation  on  when 
the  producer  can  invoke  good  faith 
negotiation  would  be  contrary  to  this 
goal.  It  is  difficult  to  see  any  significant 
harm  to  an  individual  purchaser  from  a 
producer's  delay  in  seeking 
renegotiation,  since  the  purchaser  is 
entitled  to  continue  to  buy  the  gas  at  the 
existing  low  price  until  renegotiation  is 
sought.  If  the  purchaser  is  concerned 
about  security  of  supply,  it  can  seek  to 
enter  long-term  contracts  with  other 
sellers  or  offer  voluntary  renegotiation 
to  the  existing  seller.  Furthermore,  the 
Commission  anticipates  that  the  effect 
of  good  faith  negotiation  nationwide  will 
probably  be  a  gradual  phase-in  of  the 
higher  old  gas  prices  in  an  evolutionary 
fashion  reflecting  individual  producer 
decisions  on  initiation  and  continued 
voluntary  negotiation.  An  arbitrary  time 
limit  could  force  either  premature 
initiation  with  a  rush  of  good  faith 
negotiation  nationwide  or  in  the 
alternative  the  loss  of  good  faith 
negotiation  rights  by  many  producers 
unwilling  to  initiate  the  process  before 


S4:  Tranawetlem  at  16:  AGA  at  25:  INGAA  al  16; 
Texat  Eatlani  al  19;  Tranaco  at  &  ANR  and  CIG  at 
23:  D.C  PSC  at  5:  Arkla  at  14:  Florida  CiUes  al  S; 
Arkla  al  14:  and  Florida  Cat  at  22. 
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the  deadline.  The  Commission  wants  to 
ensure  that  it  provides  fully  for  the 
evolutionary  phase-in  of  higher  old  gas 
prices  over  time  to  maximiae  the  price 
and  supply  responses.  Finally,  the 
Commission  rejects  the  contention  that 
NGA  section  5  requires  limiting  the  time 
in  which  the  producers  can  initiate  good 
faith  negotiation  in  order  to  force 
elimination  of  current  unreasonable 
rates.  The  Commission  has  found  that 
the  existing  rigid  vintage-based  old  gas 
pricing  stinicture  is  unjust  and 
unreasonable.  By  establishing  the 
alternative  ceiling  price  and  permitting 
producers  to  seek  higher  prices  under 
the  good  faith  negotiation  rule,  the 
Commission  has  eliminated  the  existing 
rigid  old  gas  pricing  structure  by 
permitting  market-responsive  pricing  up 
to  replacement  cost.  Having  done  that 
the  Commission  should  now  let  the 
market  work  and  not  interfere  in  it  by 
specifying  the  time  in  which  producers 
must  exercise  their  rights. 

Third,  several  applicants  •••  request 
that  the  Commission  clarify  that  a  party 
requested  to  nominate  a  new  price  may 
also  seek  changes  in  the  non-price  terms 
of  the  contract.  The  Commission  agrees 
that  when  a  party  is  requested  to 
nominate  a  new  price,  in  may  include  tn 
its  nomination  changes  in  any  term  of 
the  contract.  It  would  be  inconsistent 
with  the  Commission's  goal  of 
encouraging  market-responsive  pricing 
to  limit  the  contract  terms  subfed  to 
renegotiation.  Terms  other  than  price 
can  have  a  significant  effect  on  the 
economic  value  of  a  bargain  to  either 
party,  "o  Parties  should  not  be  restricted 
in  the  types  of  conti-act  changes  they 
can  make  in  order  to  reach  agreement 
on  a  new  contractual  relationship 
satisfactory  to  both.  Accordingly 
paragraph  (a  1(7)  has  been  included  in 
S  270.201,  as  revised. 

However,  the  requirement  that  the 
producer  accept  the  purchaser's 
nomination  of  the  highest  price 
permitted  under  the  conti-act  will  not 
apply  if  the  purchaser  nominates  the 
highest  price  permitted  by  the  contract 
but  includes  in  its  nominaticm  a  change 
in  another  contract  term.  The  reasons 
for  requiring  the  producer  to  accept  a 
nomination  of  the  highest  permitted 
price  is  that  the  purchaser  has  agreed  to 
abide  by  the  existing  contract.  %vhicb 


'••  AGA  at  35  n.44:  INGAA  at  17:  Panhandle  and 
Trunkline  al  17:  and  ANK  and  CIG  at  21. 

••«  Till*  doea  not  however,  make  noo-price  lem* 
part  of  the  price  paid  under  the  contract.  See 
Oeclaralory  Order  Transporatlon  of  Liquid  and 
Uquefiable  Hydrocarbon*  by  Natural  Ca*  Pipeline*. 
22  l-TRC  I  60.013  |1963).  reh  g  denitd.  24  FERC  | 
61.004  11983).  offd.  Texa*  Eailem  TranMnitaioo 
Corporation  v.  FERC.  768  F.2d  1053  (5lh  Cir.  1885), 
cert,  denied  106  S.  Cl.  1967  (1986). 


provides  for  payment  of  that  price.  If  the 
purchaser  seeks  to  change  terms  in  the 
contract,  then  it  has  not  agreed  to  abide 
by  the  existing  contract.  Furtiiermore.  it 
would  be  improper  to  allow  a  purchaser 
to  impose  on  the  producer  a  change  in 
any  contract  term  by  the  simple 
expedient  of  including  such  change  in  a 
nomination  of  the  simple  expedient  of 
including  such  change  in  a  nomination 
of  the  highest  permitted  price.  No 
change  in  the  contract  should  occtu- 
other  than  through  the  mutual  agreement 
of  the  parties.'"  Section  270.201(d)  and 
(e)  have  been  amended  accordingly. 

One  apphcant  »•«  request  that  the 
Commission  clarify  the  mechanics  of 
requesting  and  making  price 
nominations  under  the  good  faith 
negotiation  rule.  First,  it  suggests  that 
both  parties  be  required  to  send  their 
requests  for  price  nominations  by  U.S. 
mail,  return  receipt  requested.  Since  the 
60  days  for  responding  to  the 
nomination  request  run  from  the  day  of 
receipt,  this  requirement  would  enable 
the  person  making  the  request  to  know 
when  the  60-day  period  begins  to  run. 
The  Commission  adopts  this  suggestion. 
Not  only  will  this  provision  enable  the 
sender  to  know  the  date  of  receipt,  but 
also  it  is  consistent  with  the 
requirements  in  {  270.201(g)  (2)  and  (3) 
that  the  tender  of  the  right  of  first 
refusal  and  its  acceptance  be  made  by 
U.S.  mail,  return  receipt  requested.  For 
the  same  reasons,  the  Commission 
similarly  requires  that  responses  to 
nomination  requests  and  acceptance  or 
rejection  thereof,  as  well  as  notices  of 
abandonment  or  termination  of 
purchases,  be  made  by  U.S.  mail,  return 
receipt  requested.'** 

Second,  the  applicant  seeks 
clarification  of  when  nominations 
should  be  considered  as  having  been 
made.  Consistent  with  the  usual  rule 
that  service  of  a  document  is 
accomplished  on  the  date  it  is  deposited 


■*'  Tenneaaee  contend*  (at  20-22)  Ihal  the 
producer  ahould  at  leaal  be  re<}uired  to  aooapt  the 
purchaser*  nomination  where  it  nominate*  the 
highest  permitted  price  but  seeks  insertion  of  a 
market-out  clause.  Tennessee  argues  that  this  would 
provide  for  more  market-responsive  pricing  of  gas  in 
the  future.  For  the  reasons  stated  above,  the 
Commission  rejects  this  proposal.  While  tii« 
Commission  recognizes  the  value  of  market-out 
clauses  in  encouraging  markel-responsive  pricing, 
the  Commission  believes  that  insertion  of  such 
claoaes  into  contract*  *hould  not  occur  through 
Commission  Hat  or  the  unilateral  action  of  one 
party,  but  through  mutual  agreement  of  both  partis* 
in  light  of  current  market  condition*.  A  party 
desiring  a  long-term  agreement  without  a  aiarkat- 
out  clause  should  have  the  ability  to  negotiate  for 
such  agreement  through  offering  appropriate 
inducements  to  the  other  party. 

'•• Tennessee  at  33-34. 

'»'  Accordingly,  paragraph  (aHS)  has  been 
included  in  |  270.201.  as  revised. 


in  the  mail,'**  a  party's  price 
nomination  will  be  considered  made  on 
that  date.  Finally,  the  applicant  asks  to 
whom  nomination  requests  and  price 
nominations  should  be  addressed  and 
whether  the  contract's  notice  provision 
governs.  The  notice  provision  does 
govern.  In  the  absence  of  such  a 
provision,  the  parties  should  work  out 
this  matter  among  themselves.'** 

One  applicant  •••  states  that  the 
purchaser's  price  nomination  in 
response  to  the  producer's  step  1 
nomination  request  should  be  due  on  the 
same  day  as  the  producer's  price 
nomination  in  response  to  the 
purchaser's  step  2  nomination  request. 
The  rule,  as  adopted,  provides  for  the 
purchaser's  price  nomination  to  be  made 
30  days  before  the  producer's.  The 
applicant  argues  that  this  is  unfair  since 
it  allows  the  producer  to  see  the 
purchaser's  nominated  price  before  it 
nominates  a  price  for  the  gas  covered  by 
purchaser's  nomination  request.  The 
Commission  rejects  this  proposal.  While 
the  producer  can  see  the  price 
nominated  by  the  purchaser  before 
nominating  a  price  in  response  to  the 
purchaser's  step  2  nomination  request, 
the  purchaser  can  see  the  producer's 
nominated  price  before  responding  to 
the  producer's  step  3  nomination 
request.  These  sequential  price 
nominations  are  inherent  in  the 
structtire  of  the  good  faith  negotiation 
rule,  and  the  Commission  does  not 
believe  that  any  imbalance  in  the 
parties'  negotiating  rights  results. 

b.  The  producer's  rights  in  step  1.  A 
producer  cannot  request  the  purchaser 
to  nominate  a  higher  price  under  the 
good  faith  negotiation  rule  unless  its 
contract  provides  authority  for 
collection  of  the  higher  price.  "^  In 
Order  No.  451  the  Commission  stated 
that  if  a  contract  contained  an  indefinite 
price  escalation  clause  but  the  parties 
had  executed  an  amendment  providing 
for  a  fixed  price  lower  than  the 
applicable  maximum  lawful  price  for  a 
set  period  less  than  the  term  of  the 
contract,  the  producer  could  make  a 
nomination  request  at  any  time  but  any 
new  price  agreed  to  would  not  take 
effect  until  expiration  of  the  fixed  price. 
An  applicant  '**  states  that  such 


'•■•  See  18  CFR  385.2010(g)(1)  (1986). 

"*  As  the  Commis*ion  staled  in  Order  Na  451. 
parties  may  extend  any  deadline*  for  action  under 
the  good  failh  negotiation  rule  by  mutual  agreement. 
In  response  to  an  applicant'*  request  (Indicated 
Producar*  at  22),  the  Commission  has  codified  this 
right  in  {  270.201(81(6)  of  its  regulations. 

'••  Northwest  Central  al  57. 

'"  Section  270.201  (a)  (2)  (ii)  (A). 

■•'  ANR  and  QC  at  29. 
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amendments  may  be  for  indeHnite 
periods,  for  example  until  further  notice 
or  until  some  benchmark  price  is 
reached.  It  requests  that  the  Commission 
clarify  the  producer's  rights  under  the 
good  faith  negotiation  rule  in  such 
circumstances.  The  Commission 
believes  that  the  same  rule  should  apply 
regardless  of  whether  the  amendment  is 
for  a  defmite  or  indefinite  period,  but  it 
has  determined  to  modify  the  rule  stated 
in  Order  No.  451  so  that  the  producer 
may  not  request  that  the  purchaser 
nominate  a  price  until  the  fixed  price 
amendment  has  expired  pursuant  to  its 
terms.  Thus,  in  the  situation 
hypothesized  by  the  applicant,  no 
nomination  request  may  be  made  until 
the  necessary  notice  is  given  or  the 
benchmark  price  is  reached.  "•  This 
rule  is  necessary  to  prevent  the  producer 
from  obtaining  a  right  to  abandon  sales 
through  rejection  of  the  purchaser's 
nomination  price  before  it  has 
contractual  authority  to  increase  prices. 
It  is  also  consistent  with  the  general 
principle  that  producers  must  have 
contractual  authority  for  higher  prices  in 
order  to  initiate  good  faith  negotiation. 

200 

A  contract  must  have  been  in  effect 
on  )uly  18, 1988.  in  order  to  be 
renegotiated  under  the  good  faith 
negotiation  rule.  One  producer 
applicant,  *"'  however,  contends  that 
where  a  producer  signed  a  rollover 
contract  before  issuance  of  Order  No. 
451  but  the  contract  had  not  been  signed 
by  the  purchaser  by  July  18, 1986, 
signature  by  the  purchaser  after  July  18, 
1986.  should  not  preclude  the  contract 
from  renegotiation  under  the  good  faith 
negotiation  procedures  even  though  the 
contract  was  not  in  effect  on  July  18. 
Without  this  change,  the  applicant 
claims,  the  purchaser  could  deny  the 
producer  its  right  to  renegotiation  under 
the  good  faith  negotiation  rule  by 
purposefully  delaying  signing  the 
rollover  contract.  The  Commission  sees 
no  reason  to  change  the  rule  as 
suggested  by  this  applicant.  Once  the 
Commission  had  issued  Order  No.  451 


*"  Of  course,  if  (he  contract  also  covered  some 
gas  with  a  price  ceiling  lower  than  the  price  set  In 
the  rued  price  amendment,  the  producer  could, 
before  the  amendment  expired,  request  that  the 
purchaser  nominate  a  higher  price  for  that  gas  up  to 
the  price  set  by  the  amendment.  However  such 
request  would  prevent  the  producer  from  making 
any  subsequent  nomination  request  under  the  good 
faith  negotiation  rule  after  the  fixed-price 
amendment  expired.  See  i  Z7a2m  (a)  (4)  (ii). 

"""  This  rule  would  not  apply  where  the 
purchaser  had  imposed  a  unilateral  price  increase 
moratorium.  In  that  case,  since  the  producer  had  not 
agreed  to  the  moratorium,  the  producer  would  retain 
contractual  authority  to  collect  a  higher  price  and 
could  initiate  good  faith  negotiation  any  time  after 
January  23. 1987. 

•*'  Amoco  Production  Company  (Amoco)  at  8, 


on  June  6,  the  producer  should  have 
been  as  aware  of  its  rights  under  Order 
No.  451  as  the  purchaser.  If  the  producer 
wanted  to  reconsider  its  offer  to  the 
purchaser  in  light  of  Order  No.  451  it 
should  have  withdrawn  that  offer.  If  it 
failed  to  do  so,  the  purchaser  would  be 
entirely  within  its  rights  to  sign  the 
contract  and  a  binding  agreement  would 
result  not  subject  to  renegotiation  under 
the  good  faith  negotiation  rule. 

One  producer  applicant  **"  requests 
that  the  Commission  modify  the 
provision  that  the  producer  must  accept 
the  purchaser's  nomination  of  the 
highest  price  permitted  by  the  contract 
to  make  that  provision  inapplicable 
where  that  contract  contains  a  market- 
out  clause.  The  applicant  contends  that 
otherwise  the  provision  would  permit  a 
purchaser  to  deprive  the  producer  of  its 
right  to  abandon  sales  or  obtain 
transportation  to  an  alternative 
purchaser  by  nominating  the  highest 
price  and  then,  a  month  later,  exercising 
the  market-out  clause  to  reduce  the 
price  of  the  gas.  The  Conunission  will 
not  modify  the  good  faith  negotiation 
rule  as  suggested.  The  producer,  having 
originally  agreed  to  the  market-out 
clause,  should  abide  by  the 
consequences  of  its  agreement.  Since 
market-out  clauses  encourage  market- 
responsive  pricing,  the  Commission  sees 
no  reason  why  it  should  interfere  with 
their  operation  in  a  rulemaking  designed 
to  encourage  market-responsive  pricing. 
In  any  event,  if  the  situation  postulated 
by  the  applicant  were  to  occur,  the 
applicant  would  not  be  entirely  without 
remedy.  It  could  apply  to  the 
Commission  for  an  individual 
abandonment  pursuant  to  NGA  section 
7(b). 

Finally,  another  producer 
applicant  •"*  requests  that  the 
Commission  permit  a  producer,  when  it 
makes  a  nomination  request  in  step  1.  to 
stipulate  that  neither  it  nor  the 
purchaser  can  make  any  nomination 
requests  with  respect  to  casinghead  gas 
sold  under  contracts  otherwise  subject 
to  the  negotiations.  Casinghead  gas  is  a 
by-product  of  oil  production.  The 
applicant's  primary  reason  for  desiring 
the  right  to  exclude  casinghead  gas  is 
apparently  that  a  purchaser's 
termination  of  purchases  of  such  gas 
under  the  good  faith  negotiation  rule 
might  adversely  affect  the  producer's  oil 
production.  Conceivably,  if  the  producer 
could  not  find  an  alternative  purchaser 
for  the  casinghead  gas,  the  producer 
could  be  required  to  shut  in  the  oil 
production. 


The  Commission  refuses  to  adopt  the 
applicant's  suggested  modification  of  the 
good  faith  negotiation  rule.  It  would  be 
contrary  to  the  Commission's  goal  of 
market-responsive  pricing  to  allow  the 
producer  to  insulate  certain  gas  from 
renegotiation.  The  producer  should  take 
into  account  any  concern  about  the 
effect  of  abandonment  on  its  oil 
production  in  deciding  whether  to 
initiate  good  faith  negotiations  and 
whether  to  accept  the  purchaser's 
nominated  price.  In  addition,  as  will  be 
described  later,  the  Commission  is 
lengthening  the  notice  the  purchaser 
must  give  the  producer  before 
terminating  purchases.  This  should  give 
the  producer  a  greater  opportunity  to 
find  another  purchaser  for  the 
casinghead  gas  and  avoid  any  loss  of  oil 
production.  The  Commission  concludes 
that  the  suggested  modification  would 
add  imnecessary  complexity  to  the  good 
faith  negotiation  rule. 

c.  The  purchaser's  rights  in  step  2.  A 
number  of  applicants  request 
clarifications  concerning  precisely  what 
contracts  containing  some  old  gas  the 
purchaser  may  bring  to  the  bargaining 
table  in  step  2.  First,  clarification  is 
sought  concerning  precisely  what  gas  is 
considered  old  gas  for  purposes  of 
permitting  the  purchaser  to  put  a 
contract  on  the  bargaining  table.  For 
example,  if  a  contract  contains  gas 
committed  or  dedicated  to  interstate 
commerce  on  the  date  of  enactment  of 
the  NGPA  which  now  receives  the 
section  108  stripper  price,  could  the 
purchaser  bring  that  contract  to  the 
bargaining  table  in  step  2?  •"*  The  old 
gas  must  be  actually  priced  under  NGPA 
sections  104  and  106.  Thus,  a  contract 
containing  all  new  gas  on  July  18  except 
for  some  old  gas  priced  under  section 
108  could  not  be  brought  to  the 
bargaining  table  by  the  purchaser.  The 
Commission's  rationale  for  including 
contracts  containing  some  old  gas  in 
step  2  would  not  apply  in  such 
circumstances  since  the  purchaser  could 
not  be  relying  on  low-priced  section  104 
or  106  gas  to  bring  down  the  average 
price  paid  under  the  contract  to 
reasonable  levels.*"* 

Second,  one  applicant  *"•  ask  when 
the  contract  must  contain  old  gas.  It 
observes  that  a  contract  may  have 
originally  covered  old  gas  but  later  all 
the  old  gas  wells  may  either  have 
qualified  for  NGPA  incentive  prices  or 
been  abandoned.  It  sugguests  that  the 


«""  Plains  Petroleum  Company  (Plains)  at  2-4. 
"»  Indicated  Producers  at  16. 


><>«  See  ANR  and  CIC  at  26  and  IPAA  at  3. 

*°*  Paragraph  1an2)(i)  has  been  included  in 
i  270.201.  as  revised,  to  clarify  the  dePmition  of  "old 
gas." 

"•  IPAA  at  2. 
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Commission  require  that  the  contract 
cover  old  gas  on  the  date  the  first  seUer 
makes  his  nomination  request  in  step  1. 
The  Commission  agrees  that  to  avoid 
ambiguity  there  must  be  a  reference 
date  for  purposes  of  determining 
whether  a  contract  covers  old  gas. 
However,  the  Commission  believes  that 
that  date  should  be  the  effective  date  of 
this  rule.  July  18, 1986,  This  date  will 
enable  all  parties  to  determine  with 
certainty  what  contracts  are  potentially 
subject  to  good  faith  negotiation.  It  will 
also  prevent  a  producer  from  Insulating 
a  contract  from  renegotiation  by 
delaying  initiation  of  the  good  faith 
negotiation  procedures  until  all  that 
contract's  old  gas  wells  are  abandoned 
or  qualify  for  NGPA  incentive  prices.  A 
contract  will  be  considered  to  cover  old 
gas  if  on  July  18, 1986  it  covered  any 
wells  subject  to  the  section  104  or  106 
price  ceilings  for  which  the  Commission 
has  not  authorized  permanent 
abandonment.  Thus,  the  mere  fact  no 
old  gas  was  sold  on  that  date  does  not 
necessarily  mean  that  the  contract  does 
not  cover  old  ga8.*°^  The  requirement 
that  abandonment  have  been  granted 
should  avoid  disputes  whether  a  well 
was  only  temporarily  shut  in  or 
depleted.*"* 

Third,  one  applicant  *"•  requests 
clarification  whether,  when  a  purchaser 
has  contracts  naming  different  divisions 
of  a  single  corporation  as  the  seller,  and 
the  producer  makes  a  nomination 
request  with  respect  to  one  division's 
contract,  the  purchaser  may  bring  to  the 
bargaining  table  the  other  division's 
contract  in  step  2.  Another  applicant  *•<> 
requests  clarification  that,  where  a 
producer  has  contracts  with  two 
affiliated  corporations  and  requests  one 
to  nominate  a  price,  the  other  may  not 
seek  renegotiation  in  step  2.  of  its 
contracts.  The  Commission  believes 
that,  for  purposes  of  determining 
whether  a  "purchaser"  has  contracts 
with  a  "seller"  containing  some  old  gas 
subject  to  renegotiation  in  step  2. 


»<"  Paragraph  (aM2)(ii)(B)  is  included  in  {  27a201. 
as  revised,  to  resolve  this  ambiguity. 

•••  For  the  same  reasons,  the  expired  contracts 
subiect  to  renegotiation  under  the  good  faith 
negotiation  rule  will  be  considered  to  include  all 
expired  contracts  as  to  which  the  Commission  has 
not  authorized  abandonment  as  of  July  18. 1966.  Gas 
sold  under  the  expired  contract  need  not  have 
actually  been  flowing  on  July  18. 1986.  This  rale 
provides  certainty  as  to  which  expired  contracts  are 
subject  to  the  good  faith  negotiation  rule.  The 
Commission  recognizes  that  in  some  instances 
abandonment  may  not  have  been  granted  even 
though  all  gas  wells  subject  to  the  expired  contract 
are  depleted.  However,  in  many  such 
circumstances,  neither  party  is  likely  to  have  an 
interest  in  renegotiating  the  contract  in  any  event, 
and  (he  rule  should  cause  no  hardship. 

"»•  H  Paso  at  20. 

• ' "  Samson  Resources  Company  (Samson)  at  3-4. 


individual  corporations  should  be 
considered  single,  but  separate,  sellers 
and  purchasers.  Thus,  two  divisions  of 
one  corporation  are  nevertheless  the 
same  seller,  and  the  purchaser  may 
bring  to  the  bargaining  table  all 
contracts  with  both  divisions.  However. 
affiliated  corporations  with  separate 
corporate  identities  are  separate 
purchasers  (or  sellers),  and  contracts 
with  one  affiliate  cannot  be  brought  to 
the  bargaining  table  in  step  2  if  only  a 
contract  with  the  other  was  brought  to 
the  bargaining  table  in  step  1. 

Fourth,  one  applicant  *> »  requests 
clarification  whether  an  umbrella 
settlement  covering  many  separate 
contracts,  some  containing  old  gas  and 
some  only  new  gas.  is  an  existing 
contract  subject  to  renegotiation  in  step 
2.  If  such  an  umbrella  settlement  is  an 
existing  contract,  the  purchaser  could 
seek  to  renegotiate  the  new  gas 
contracts  solely  because  the  producer 
previously  agreed  to  provide  price  or 
take-or-pay  relief  in  the  umbrella 
settlement.  The  Commission  agrees  that 
a  producer  should  not  be  penalized  for 
entering  into  such  umbrella  settlements. 
It  intends  that  the  phrase  "existing 
contract .  .  .  that  includes  the  sale  of 
any  old  gas"  *»*  should  refer  to  base 
contracts,  not  umbrella  settlements. 

Fifth,  two  applicants  request 
clarification  whether  a  producer's 
request,  after  expiration  of  an  existing 
contract  to  collect  the  new  ceiling  price 
under  a  rollover  or  replacement  contract 
trigger  the  purchaser's  right  under  step  2 
of  the  good  faith  negotiation  rule. 
Amoco  *'*  states  that  a  producer's 
request  for  a  rollover  contract  at  the 
new  ceiling  price  should  not  constitute  a 
nomination  request  under  the  good  faith 
negotiation  procedures  permitting  the 
purchaser  to  obtain  renegotiation  of 
other  contracts  containing  old  gas  in 
step  2.  ANR  and  CIG.*»*  however,  take 
the  opposite  position,  stating  that  the 
occurrence  of  a  contractual  rollover 
should  constitute  a  request  for  a  price 
nomination  under  the  good  faith 
negotiation  rule  to  the  extent  the 
underlying  contract  contains  an 
indefinite  price  escalation  clause. 

The  Commission  generally  agrees 
with  Amoco,  not  ANR  and  CIG.  The 
good  faith  negotiation  rule  applies  only 
to  contracts  (or  the  underlying  service 
obligation)  in  effect  on  July  18, 1986. 
When  a  producer  seeks  to  negotiate  a 
rollover  contract  after  July  18, 1988  to 
replace  an  expired  contract,  it  is 


negotiating  a  contract  not  in  effect  on 
July  18.  and  the  good  faith  negotiation 
rule  is  inapplicable.  Negotiation  of  the 
rollover  contract  is  entirely  voluntary, 
and  neither  party  thereafter  has  any 
rights  under  the  good  faith  negotiation 
rule.  If  a  producer  and  pipeline 
voluntarily  enter  a  rollover  conti^ct,  the 
execution  of  the  rollover  terminates  any 
further  rights  under  the  good  faith 
negotiation  rule. 

Of  course,  old  gas  sales  may  be 
continuing  under  the  expired  contract 
pursuant  to  the  service  obligation  of  a 
certificate  of  public  convenience  or 
necessity.  If  the  service  obligation  was 
in  effect  on  July  18, 1988.*'*  the 
producer  may  pursuant  to  the  good  faith 
negotiation  procedures  seek  a  higher 
price  for  old  gas  sold  under  an  expired 
contract  pursuant  to  the  service 
obligation.  However,  if  the  producer 
does  so,  the  purchaser  may  in  step  2 
seek  renegotiation  of  £ill  other  contracts 
with  the  producer  containing  old  gas.  In 
the  absence  of  the  purchaser's 
agreement  to  a  higher  price  either 
voluntarily  or  under  the  good  faith 
negotiation  procedures,  the  producer 
may  not  collect  from  that  purchaser  the 
new  ceiling  price  for  gas  sold  pursuant 
to  a  service  obligation.  If  the  producer 
could  collect  up  to  the  new  ceiling  price 
without  the  purchaser's  agreement,  there 
would  be  no  assurance  that  the 
producer  was  obtaining  mutually 
agreeable  prices.  This  would  violate  the 
Commission's  objective  of  permitting 
collection  only  of  mutually  agreed-upon 
prices  or  the  ceiling  price,  whichever  is 
lower. 

Sixth,  two  applicants  *'•  express 
concern  that  some  producers  may  seek 
to  avoid  renegotiation  of  their  new  gas 
in  step  2  by  transferring  or  assigning 
either  their  old  gas  or  their  new  gas  to 
an  affihated  entity  so  that  all  new  and 
old  gas  is  in  separate  contracts.  The 
Commission  does  not  believe  that  this  is 
a  significant  danger  under  the  rule  as 
adopted.  Mere  assignment  to  another 
corporate  entity  of  old  or  new  gas 
covered  by  a  multivintage  contract 
without  amendment  of  the  sales  contract 
itself  could  not  insulate  the  new  gas 
from  renegotiation  in  step  2,  This  is 
because  the  original  owner  of  the  gas 
would  still  appear  on  the  contract  with 
the  purchaser  as  the  seller  of  that  gas. 
The  purchaser  is  entiUed  to  obtain 
renegotiation  in  step  2  of  all  gas  sold 
under  the  contract  as  it  was  on  July  18, 


• ' '  Indicated  Producers  at  29 
»'«  Section  270.201(b)(2). 
«"ata 
»4  at  26-29. 


•'*  Even  if  the  contract  expired  after  July  18, 1986. 
the  service  obligation  is  considered  to  have  been  in 
effect  on  that  date  so  long  as  the  contract  was  in 
effect  on  that  date, 

«'•  ANR  and  CIG  at  22  and  Arkia  12. 
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1966,  by  the  seller  regardless  of  whether 
the  seller  claims  someone  else  owns  the 
gas.  Furthermore,  if  the  contract  were 
amended  after  July  18. 1986,  to  reflect 
the  assignment,  the  amendment  would 
deprive  the  producer  of  any  rights  under 
the  good  faith  negotiation  rule  in  any 
event,  unless  both  the  producer  and  the 
purchaser  mutually  agreed  in  writing  to 
preserve  their  rights  under  the  good  faith 
negotiation  rule.*'^ 

Finally,  the  provision  for  purchasers 
to  make  a  nomination  request  in  step  2 
with  respect  to  the  same  gas  subject  to 
the  seller's  step  1  nomination 
request  *'^  has  caused  confusion  among 
some  rehearing  applicants.  Some 
applicants  appear  to  believe  that  a 
purchaser's  request  that  a  producer 
nominate  a  price  for  old  gas  covered  by 
the  producer's  nomination  request 
relieves  the  purchaser  of  its  obligation 
to  nominate  a  price  in  response  to  the 
producer's  nomination  request,  thus 
depriving  the  producer  of  the 
opportunity  to  accept  or  reject  a  price 
nomination  by  the  purchaser.*"  One 
applicant  requests  that  the  Commission 
amend  the  rule  to  eliminate  any  right  by 
the  purchaser  in  step  2  to  request  the 
producer  to  nominate  a  price  for  gas 
covered  by  the  producer's  step  1 
request. 

The  Commission  permitted  purchasers 
to  make  nomination  requests  with 
respect  to  gas  covered  by  the  producer's 
request  so  that  purchasers  and 
producers  would  have  identical 
bargaining  rights  with  respect  to  old  gas. 
Without  this  provision,  the  producer 
could  foreclose  the  purchaser  from 
obtaining  a  lower  price  for,  or 
terminating  purchases  of,  any  old  gas  by 
including  all  such  gas  in  its  nomination 
request  in  step  1.  Even  if  the  purchaser 
nominated  a  price  lower  than  the 
existing  contract  price  in  response  to  the 
producer's  nomination  request,  the 
producer  could  simply  reject  the 
purchaser's  nomination  and  continue 
sales  at  the  existing  contract  price. 
Accordingly,  the  Commission  believes 
that  this  provision  should  be  retained. 
However,  the  Commission  does  clarify 
that  a  purchaser's  request  in  step  2  that 
the  producer  nominate  a  price  for  old 


•"  TTie  Commission  disagrees  with  Arkla's 
concern  about  possible  circumvention  between  the 
]une  6.  1986  issuance  of  Order  No.  451  and  |uly  IB. 
1966.  since,  as  noted  above,  purchasers  had  the 
ability  to  protect  themselves  durmg  that  period  by 
refusing  to  agree  to  contract  amendments. 
Purchasers  should  have  been  as  aware  of  their  step 
2  rights  during  that  period  as  sellers.  In  addition, 
there  is  no  evidence  that  sellers  sought  to  separate  a 
significant  amount  of  new  gas  from  old  gas  during 
that  period. 

"*  51  FR  at  22206.  note  261. 

*■*  See  Indicated  Producers  at  31-32  and  Amoco 
at  8-9. 


gas  covered  by  the  producer's  request  in 
step  1  does  not  relieve  the  purchaser  of 
its  obligation  to  nominate  a  price  in 
response  to  the  producer's  request. 
Rather,  in  such  circumstances 
negotiations  must  continue  under  the 
good  faith  negotiation  rule  until  either 
(1)  one  party  has  accepted  the  other's 
price  nomination  resulting  in  a  binding 
contract  at  the  accepted  price  or  (2)  both 
parties  have  rejected  the  other's  price 
nomination  resulting  in  each  having  the 
right  to  terminate  sales  or  purchases. 

d.  The  producer's  rights  in  step  3.  One 
applicant  •*"  requests  that  the 
Commission  permit  a  producer  in  step  3 
to  request  that  the  purchaser  nominate  a 
price  for  any  gas,  including  new  gas, 
which  the  purchaser  introduced  in  step 
2.  Under  the  rule  as  adopted,  the 
producer  may  only  request  that  the 
purchaser  nominate  a  price  for  any  old 
gas  covered  by  the  contracts  the 
purchaser  brought  to  the  bargaining 
table  while  the  purchaser  can  make 
nomination  requests  with  respect  to 
both  old  and  new  gas.  The  applicant 
alleges  that  the  suggested  change  would 
make  the  parties'  bargaining  rights  more 
balanced,  since  the  fact  that  only  the 
purchaser  can  renegotiate  both  old  and 
new  gas  means  only  it  can  threaten  to 
terminate  the  contract  with  respect  to 
both  old  and  new  gas  if  dissatisfied  with 
the  producer's  nominated  price.  The 
Commission  does  not  adopt  the 
suggested  modification.  Since  new  gas  is 
mostly  high  priced,  it  would  appear  that 
the  producer  would  gain  little  additional 
bargaining  power  by  threatening  to 
discontinue  sales  of  that  gas.  Any 
benefits  to  be  gained  by  giving  the 
producer  this  right  would  be  outweighed 
by  the  increased  cumbersomeness  of  the 
rule.  In  any  event,  the  Commission 
believes  that  the  bargaining  rights  of  the 
parties  under  the  good  faith  negotiation 
rule,  as  adopted,  are  appropriately 
balanced. 

e.  The  rule  that  no  contract  may  be 
renegotiated  more  than  once  under  the 
good  faith  negotiation  rule.  Numerous 
applicants  request  various  clarifications 
and  modifications  to  the  provision  of  the 
good  faith  negotiation  rule  as  adopted 
by  Order  No.  451  that  an  existing 
contract  may  not  be  renegotiated  under 
the  good  faith  negotiation  rule  if  the 
parties  "have  renegotiated  the  price  or 
any  other  terms  for  the  sale  of  any  old 
gas  under  the  contract  after  July  18, 
1986,  with  or  without  using  the  good 
faith  negotiation  procedures  of  this 
section."  **'  First  a  number  of 


applicants  **'  state  that  the  blanket 
nature  of  this  provision  could  cause  the 
unnecessary  deferral  of  routine  contract 
amendments  necessary  for  operational 
reasons,  such  as  changes  in  delivery 
points,  quahty  specifications,  and  billing 
procedures.  It  could  also  discourage 
other  beneficial  amendments  such  as 
take-or-pay  settlements.  This  is  because 
a  producer  would  be  reluctant  to  enter 
into  any  contract  modifications,  no 
matter  how  minor,  until  it  had  reviewed 
its  contracts  with  the  purchaser  to 
determine  the  consequences  of  the  loss 
of  its  rights  under  the  good  faith 
negotiation  rule. 

In  response  to  Indicated  Producer's 
emergency  motion  to  clarify 
9  270.201(a)(3)(i)  in  order  to  resolve  this 
problem,  the  Commission  issued  an 
interim  order  on  rehearing  on  July  17. 
1986.  In  that  order,  the  Commission 
amended  S  270.201{a)(3)(i),  subject  to 
further  consideration  in  the  rehearing 
order,  to  permit  parties  amending  their 
contracts  after  July  18, 1986,  mutually  to 
consent  to  preserve  their  rights  under 
the  good  faith  negotiation  rule.  The 
Commission  continues  to  believe  that 
this  is  the  correct  solution  to  the 
problem  raised  by  the  applicants  and 
reaffirms  the  amendment  made  in  the 
interim  order  on  rehearing.  **' 

The  purpose  of  S  270.201(a)(3)(i)  as 
adopted  in  Order  No.  451  was  to 
encourage  voluntary  renegotiation  of 
contracts  in  light  of  the  new  ceiling  price 
as  a  substitute  for  negotiation  under  the 
good  faith  negotiation  rule.  Without 
some  such  provision,  purchasers  who 
voluntarily  renegotiated  contracts  with 
their  producers  would  be  subject  to 
requests  for  further  renegotiation  imder 
the  good  faith  negotiation  rule.  In  such 
circumstances,  purchasers  might  well  be 
reluctant  to  renegotiate  their  contracts 
voluntarily.  The  amendment  adopted  in 
the  interim  rehearing  order  avoids 
deterring  such  voluntary  negotiation, 
since  the  producer  would  retain  its 
rights  under  the  good  faith  negotiation 
rule  only  if  the  purchaser  so  agreed.  At 
the  same  time,  it  accomplishes  the  goal 
of  permitting  parties,  if  they  desire,  to 
make  routine  or,  for  that  matter, 
substantial  amendments  without  loss  of 
their  rights  under  the  good  faith 
negotiation  rule.  "* 


"0  Indicated  Producer*  al  lS-10. 
">  I  270.201(a)(3)(i).  as  adopted  by  Order  No. 
451. 


*"  Indicated  Producer*  at  24:  Panhandle  and 
Trunkline  at  17:  Transwestetn  at  22:  INCAA  at  17; 
Florida  Ga*  at  28:  and  ACA  al  34. 

*"  This  provision  now  appear*  in  paragraph 
(a)(4)(i)  of  I  270.201.  a*  revised. 

•»*  One  party  (IPAA).  in  a  motion  for 
reconsideration  Tiled  August  13.  IMA.  request*  that 
the  Commi**ion  modify  the  amendment  adopted  in 
the  interim  rehearing  order  to  provide  that  partie* 
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The  other  solutions  to  the  problem 
suggested  by  applicants  ar^  not  adopted 
since  each  would  either  deter  voluntary 
renegotiation  or  fail  to  solve  the 
problem.  These  suggestions  are  as  .. 
follows: 

1.  Delete  S  270.201(a)(3){i).  thereby 
allowing  producers  to  invoke  their  rights 
under  the  good  faith  negotiation 
procedures,  regardless  of  whether  they 
have  previously  renegotiated  existing 
contracts  for  the  sale  of  old  gas 
infonnally.  This  suggestion  would  deter 
voluntary  negotiations  because  it  would 
enable  producers  potentially  to  secure 
economic  concessions  for  the  sale  of  old 
gas  one  time  throiigh  informal,  voluntary 
negotiations  and  a  second  time  under 
the  formalities  of  the  good  faith 
negotiation  rule. 

2.  Delete  the  phrase  "or  any  other 
terms"  from  the  clause  in  question,  so 
that  only  informal  renegotiations  of  the 
price  of  old  gas  after  July  18. 1986.  would 
bar  subsequent  resort  to  the  good  faith 
negotiation  procedures.  This  suggestion 
deters  voluntary  renegotiation  because 

it  would  permit  producers  to  exact 
economic  concessions  under  existing 
contracts  without  technically  increasing 
the  price  of  old  gas.  and  later  seek  price 
increases  under  the  good  faith 
negotiation  procedures. 

3.  Establish  the  date  when  producers 
may  initiate  good  faith  negotiations.**^ 
rather  than  July  18.  as  the  date  after 
which  informal  amendments  to  existing 
contracts  would  preclude  subsequent 
resort  to  the  good  faith  negotiation 
procedures.  This  proposal,  however, 


voluntarily  amending  a  contract  retain  their  right* 
under  the  good  faith  negotiation  rule  unless  they 
mutually  agree  hi  writing  to  warve  those  rights. 
IPAA  claims  that  the  amendment  as  adopted  may 
permit  a  purchaser  to  trick  an  unsophisticated 
producer  into  loss  of  it*  rights  under  the  good  faith 
negotiation  rule  by  proposing  a  minor  contract 
amendment  and  not  informing  the  producer  of  the 
necessity  to  expressly  preserve  or  lo»e  its  rights 
under  the  good  faith  negotiation  rule.  IPAA  also 
notes  that  some  contract  amendments  are  so  minor 
that  parties  may  not  recognize  them  as 
renegotiations  involving  potential  lo«s  of  right* 
under  the  good  faith  negotiation  rule.  The 
Commission  declines  to  adopt  IPAAs  proposed 
change  in  the  amendment  adopted  in  the  interim 
order  on  rehearing.  The  Commission  believes  that 
participants  in  a  regulated  Industry  such  a*  the 
natural  gas  industry  will  become  sufficiently 
familiar  with  the  relevant  regulation*,  and  will  be 
able  to  protect  their  interests.  All  persons  have 
constructive,  if  not  actual,  notice  of  all  duly 
published  regulations,  and  as  business  participants 
in  the  natural  gas  arena,  should  be  aware  of 
po**ible  loa*  of  their  rights  under  the  good  faith 
negotiation  rule  if  they  amend  their  contracts.  Thu*. 
producer*  can  protect  Iheir  own  intere*ls.  However, 
the  Commission  i*  concerned  about  poasible  sharp 
practices  by  pipelines  with  respect  to  small 
producer*  hypolhe*i2ed  by  IPAA.  If  *uch  a  case 
presents  itself,  the  Commisiion  may  address  the 
matter  in  the  context  of  that  concrete  circumstance. 

•••  Formerty  November  1. 1988.  now  January  23, 
1967. 


would  continue  to  stifle  minor  contract 
changes  after  January  22, 1987.  since  no 
change  could  be  made  after  that  date 
without  loss  of  rights  under  the  good 
faith  negotiation  rule. 

Two  applicants  **«  request 
clarification  that  S  270.201(a)(4){i)*«' 
does  not  operate  to  deprive  producers  of 
their  rights  under  the  good  faith 
negotiation  rule  when  there  is  a  price 
change  as  a  result  of  a  preexisting 
contract  cause.  Examples  of  such 
contract  clauses  are  price 
redetermination  clauses  which  call  for 
establishment  of  a  new  price  at  periodic 
intervals,  either  by  some  previously 
stipulated  formula  or  by  negotiation, 
and  inflation  adjustment  clauses 
providing  for  monthly  or  quarterly 
automatic  price  escalations.  The 
Commission  believes  that  when  a 
contract  provides  for  an  automatic  price 
change  pursuant  to  a  stipulated  formula 
so  that  no  additional  negotiations 
between  the  parties  are  required  to 
determine  the  price,  then 
§  270.201(a)(4){i)  does  not  operate  to 
deprive  the  producer  of  its  rights  under 
the  good  faith  negotiation  rule.  No 
voluntary  renegotiation  has  occurred. 
However,  if  the  contract  clause  requires 
negotiations  to  establish  a  new  price, 
when  voluntary  renegotiation  has 
occurred  and  S  270.201(a)(4)(i)  does 
apply.  The  parties  could,  of  course, 
mutually  agree  in  writing  to  preserve 
their  rights  under  the  good  faith 
negotiation  rule. 

Finally,  one  applicant  *«•  contends 
that  S  270.201(a)(3)(i).  while  prohibiting 
producers  from  making  nomination 
requests  under  the  good  faith 
negotiation  rule  with  respect  to  a 
contract  voluntarily  amended  after  July 
18. 1986.  unfairly  permits  purchasers  to 
make  nomination  requests  with  respect 
to  such  contracts.  Although  the  rule  as 
adopted  technically  permits  the 
applicant's  interpretation,  the 
Commission  did  not  intend  to  permit 
purchasers  to  make  nomination  requests 
in  such  circumstances.  Accordingly,  the 
Commission  further  amends 
S  270.201  (a )(3)(i),  now  paragraph 
(a)(4)(i),  in  order  to  clarify  its  intent  in 
this  regard. 

f.  Abandonment  under  the  good  faith 
negotiation  rule.  Numerous  applicants 
seek  clarification  and  modification  of 
the  provisions  of  the  good  faith 
negotiation  rule  concerning 
abandonment.  The  most  significant 
issue  concerning  abandonment  is  the 


effect  of  abandonment  on  a  purchaser's 
take-or-pay  obligations  under  the 
existing  contract.  In  particular, 
numerous  pipelines,  distributor,  and 
consumer  representative  applicants  ••• 
observe  that  a  pruchaser  at  the  time  of 
abandonment  may,  pursuant  to  its  take- 
or-pay  obligation,  have  paid  for  gas  but 
not  taken  it.  However,  the  contract  may 
provide  the  purchaser  a  chance  to  make 
up  that  gas  over  a  particular  period 
which  has  not  yet  expired.  Most 
applicants  request  that  the  Commission 
require  that  in  such  circumstances  the 
producer  repay  the  take-or-pay  payment 
if  abandonment  occurs  under  the  good 
faith  negotiation  rule.  Barring  that 
requirement,  the  applicants  desire  that 
the  Commission  at  least  require  that  the 
purchaser's  make-up  rights  under  the 
contract  survive  the  abandonment.  The 
applicants  also  state  that  at  the  time  of 
abandonment  the  purchaser  may  be 
subject  to  an  accrued  obligation  to  make 
a  take-or-pay  payment,  but  it  may  not 
yet  have  made  the  payment.  Most 
applicants  request  that  the  Commission 
state  that  the  purchaser  is  relieved  of 
any  accrued  obligations  to  make  take- 
or-pay  payments  upon  abandonment. 
Applicants  contend  that  the  requested 
clarifications  would  avoid  any  inequity 
resulting  from  allowing  producers  to  be 
paid  twice  for  the  same  gas,  first  when 
they  collect  take-or-pay  payments  and 
second  when  they  sell  the  gas  to  a  new 
purchaser  after  release. 

The  Commission  does  not  believe  it 
appropriate  to  establish  procedures  as 
to  how  the  parties'  take-or-pay 
obligations  are  affected  when  a  contract 
is  terminated  under  the  good  faith 
negotation  rule.  The  Commission 
believes  that  resolution  of  such 
obligations  is  part  of  the  renegotiation 
process  and  disputes  should  be  settled 
in  accordance  with  the  respective  state 
laws  governing  the  administration  of 
contracts. 

Pipeline,  distributor,  and  consumer 
representative  applicants  suggest  a 
number  of  other  changes  to  the 
abandonment  provisions  of  the  good 
faith  negotiation  rule  to  prevent 
unfairness  to  them.  Several 
applicants  *'°  request  that  the 
Commission  limit  the  time  within  which 
either  party  may  exercise  its  right  to 
abandon  sales  or  terminate  purchases. 
For  example,  some  apphcants  propose 
that  a  party  be  required  to  exercise  its 


"•  Indicated  Producer*  at  27:  IPAA  al  4, 
"'  Thi*  proviiion  wa*  in  paragraph  (a)|3Ki)  of 
f  270.201  in  Order  No.  451,  but  now  appears  in 
paragraph  (a)|4)(ij  in  {  270.201,  a*  revised. 
"•  Indicated  Producer*  at  26-29. 


"'  PG&E  at  7:  NI-Ga*  at  19;  SoCal  at  8;  El  Paso  at 
14. 18;  Panhandle  and  Trunkline  at  14;  Transwestem 
at  21;  INCAA  al  16:  Natural  and  United  at  12;  Texas 
Eastern  at  24:  Transco  at  8:  ANR  and  CIC  at  24: 
Florida  Gas  at  24;  Tennessee  at  18:  UIX:  at  49: 
Northwest  Central  at  55:  and  AGA  at  32. 

"»  See  El  Pa*o  at  15-16.  and  Arkla  at  14-16. 
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right  of  abandonmenl  within  one  year  of 
the  accrual  of  that  right  through  its 
rejection  of  the  other  party's  price 
nomination.  Essentially,  the  applicants 
argue  that  allowing  a  party  to  reserve  its 
abandonment  right  indefinitely  would 
create  unneceasar>  uncertainty  for  the 
other  party  and  make  future  planning  by 
that  party  difficult.  The  Commission 
believes  that  such  a  limitation  on  the 
parties'  abandonment  rights  would  be 
an  unnecessary  interference  in  the 
marketplace  and  refuses  to  adopt  it.  The 
primary  concern  of  the  applicants  is 
with  a  pipeline  waiting  for  its  producer 
to  abandon  sales  to  the  pipeline.  While 
a  producer's  failure  to  exercise  its 
abandonment  rights  for  an  indefinite 
time  might  cause  the  pipeline  some 
uncertainty,  it  would  also  benefit  the 
pipeline  since  sales  would  continue  at 
the  existing  low  price  until 
abandonment  occurred.  Futhermore, 
given  this  fact,  the  Commission  believes 
most  producers  have  a  strong  incentive 
to  exercise  their  abandonment  rights 
expeditiously.  Therefore,  in  most  cases 
the  problem  of  the  pipeline  being  placed 
in  indeHnite  uncertainty  should  be 
avoided. 

Order  No.  451  requires  that,  before  the 
producer  can  abandon  sales,  it  must 
enter  into  a  contract  to  sell  to  a  third 
party.  In  the  notice  of  proposed 
rulemaking,  DOE  proposed  that  the 
Commission  require  that  the  new 
contract  be  for  a  higher  price  than  that 
nominated  by  the  existing  purchaser  and 
be  for  a  term  of  at  least  two  years.  The 
Commission  did  not  adopt  these 
requirements.  Several  applicants  *" 
contend  that  the  Commission  should 
reinstitute  these  requirements.  They 
contend  that  the  Commission  erred  in 
finding  these  provisions  unnecessary 
since  producers  are  unlikely  to  sell  to 
another  purchaser  unless  they  can 
obtain  a  better  bargain.  They  argue  that 
a  producer  may  sell  gas  to  a  third  party 
in  a  short-term  agreement  at  a  price  less 
than  that  nominated  by  the  existing 
purchaser  solely  for  the  purpose  of 
freeing  itself  from  its  existing  service 
obligation.  Then,  when  market  prices 
rise,  it  would  be  in  a  position  to  collect 
the  higher  prices.  In  the  interim  between 
expiration  of  the  short-term  agreement 
and  higher  market  prices  it  might  even 
shut  in  the  gas.  Two  applicants  *'' 
observe  that  a  sale  at  a  lower  price 
might  be  more  valuable  to  the  producer 
in  any  event  if  the  new  purchaser  agreed 
to  take  more  volumes  and  that  the  new 
purchaser  might  well  be  able  to  take 


"'  Northern  Distributor  Croup  (NDG)  at  14; 
Northern  Natural  a\  34^  ANR  and  CIC  at  1& 
Northwest  Central  at  S3. 

'"  ANR  and  UC  at  17. 


more  than  the  existing  pipeline 
purchaser. 

The  Coounission  continues  to  believe 
that  the  two-year  and  higher  price 
requirements  are  unnecessary  and 
unwise.  As  stated  in  Order  No.  451, 
those  requirements  are  inconsistent  with 
the  Commission's  objective  of 
encouraging  market-responsive  natural 
gas  contracts.  The  two-year  requirement 
would  effectively  prohibit  market-out 
clauses  for  that  period.  Such  clauses 
have  been  instrumental  in  permitting 
pipehnes  to  reduce  their  purchased  gas 
costs  in  recent  years.  Furthermore,  if  the 
Commission  required  that  new  contracts 
be  for  a  higher  price,  it  would  also  have 
to  prohibit  the  existing  purchaser  from 
nominating  any  change  in  the  contract 
other  than  price.  Otherwise,  it  would  be 
difficult  to  determine  whether  the  new 
purchaser's  offer  was,  in  fact,  worth 
more  to  the  existing  producer,  since  non- 
price  terms  may  have  a  significant  effect 
on  the  economic  value  of  a  bargain. 
Numerous  applicants  have  stressed  the 
importance  of  permitting  existing 
piu-chasers  to  nominate  changes  in 
contract  terms  other  than  price  as 
enabling  them  to  renegotiate 
unfavorable  non-price  terms  in  existing 
contracts. 

Even  if  there  is  danger  that  some 
producers  may  enter  short-term 
contracts  at  lower  prices  to  eliminate 
their  service  obligations,  the 
Commission  believes  that  that  danger  is 
outweighed  by  the  interest  in  permitting 
parties  to  negotiate  new  contracts 
freely,  without  restriction  as  to  the  terms 
they  can  negotiate.  In  any  event,  the 
Commission  continues  to  believe  that 
producers  are  unlikely  to  sell  to  a  third 
party  at  terms  less  favorable  than  those 
offered  by  the  existing  purchaser. 
Furthermore,  the  Commission  notes  that 
the  increased  bargaining  power  Order 
No.  451  grants  purchasers  with  respect 
to  higher-priced  new  gas  should  enable 
purchasers  to  negotiate  more  effectively 
to  keep  the  lower-priced  old  gas.  Finally, 
the  producer  cannot  sell  to  non-firm 
sales  customers  of  a  non-Order  No.  436 
pipeline  without  giving  the  firm  sales 
customers  a  right  of  first  refusal.  If  a 
producer  were  to  arrange  a  sale  to  a 
third  party  at  an  artificially  low  price 
solely  to  eliminate  its  service  obligation, 
the  firm  sales  customers  could  beneflt 
from  the  lower  price  through  exercise  of 
the  right  of  Hrst  refusal. 

Two  pipeline  applicants  •"  request 
that  the  Commission  limit  the  term  of 
any  abandonment  authorized  under  the 
good  faith  negotiation  rule  to  two  years, 
but  provide  that  the  abandonment  will 


become  permanent  al  the  end  of  that 
period  if  the  parties  do  not  then  reach 
agreement  for  continued  sales.  The 
applicants  state  that  this  would  give 
producers  an  opportunity  to  sell  to 
another  purchaser  in  the  spot  market 
over  the  next  several  years,  during 
which  the  natural  gas  surplus 
deliverabitity  is  expected  to  continue, 
but  will  give  pipelines  an  opportunity  to 
protect  their  historic  access  to  these 
valuable  supplies  at  the  end  of  that 
period  when  the  surplus  is  likely  to  be 
largely  dissipated.  The  Commission 
refuses  to  adopt  this  proposaL  The  good 
faith  negotiation  rule,  as  adopted,  gives 
the  piu'chaser  ample  opportunity  to 
negotiate  to  keep  the  gas  when 
responding  to  the  producer's  nomination 
request.  Giving  the  pipeline  an 
automatic  right  under  the  good  faith 
negotiation  rule  to  regain  the  gas  two 
years  after  abandonment  would  create 
unnecessary  uncertainty.*'*  It  would 
also  prevent  the  producer  from 
negotiating  a  long-term  contract  with 
another  purchaser  in  violation  of  the 
Commission's  goal  of  maximizing  the 
parties'  rights  to  freely  negotiate 
concerning  old  gas. 

Finally,  the  same  two  pipeline 
applicants  *"  request  that  the 
Commission  state  that  a  pipeline  will 
not  be  deemed  negligent  for  the  loss  of 
gas  pursuant  to  the  abandonment 
provisions  of  the  good  faith  negotiation 
rule,  even  though  the  pipeline  later  has 
to  curtail  sales  because  of  a  shortage  of 
supplies.  The  applicants  state  that, 
because  of  current  market  conditions, 
pipelines  may  not  be  able  to  nominate  a 
high  enough  price  to  keep  all  their  old 
gas.  However,  in  the  future,  market 
conditions  may  change  and  shortages 
occur.  It  would  be  unfair  in  such 
circumstances,  the  applicants  claim,  to 
hold  the  pipeline  negligent  for  any 
resulting  curtailments.  The  Commission 
can  make  no  blanket  statement 
concerning  a  pipeline's  liability  for 
future  claims  of  negligence  based  on 
events  which  have  not  yet  occurred.  The 
Commission  assumes  that  parties  will 
negotiate  in  good  faith  based  on  current 
and  forseeable  market  and  supply 
conditions.  To  the  extent  a  pipeline  acts 
prudently  and  in  good  faith  to  do  what  is 
in  the  best  interests  of  its  customers,  the 
Commission  would  not  intervene  at  a 
later  date  to  hold  that  pipeline  negligent 
for  unforseeable  events.  The 


'"  ANR  and  QC  al  lS-2a 


*'*  Of  course,  the  ptpehne  could  seek  a  limited- 
lerm  abandonmenl  of  (he  type  granted  in  Southern 
Natural  Cos  Co..  38  FERC  \  61.401  and 
Tranacontritentol  Cos  Pipe  Line  Corp..  30  FERC 
\  B1.403  if  il*  prvdocers  voluntarily  agree. 

•"A.MRandClGal20. 


Commission  cannot,  of  course,  speculate 
on  how  a  court  would  decide  any 
negligence  suit  brought  to  it.*'« 

Producer  applicants  also  claim  that 
various  provisions  of  the  good  faith 
negotiation  rule  must  be  modified  to 
prevent  unfairness  to  them.  One 
producer  applicant "'  contends  that  the 
30-days  notice  purchasers  must  give 
producers  before  terminating  purchases 
is  too  short.  The  applicant  states  that 
because  of  various  factors,  including  the 
difficulty  of  finding  purchasers  for  the 
relatively  small  packages  of  gas  which 
may  be  released  and  of  arranging 
transportation  to  the  new  purchaser, 
thirty  days  is  generally  too  short  a  time 
in  which  to  arrange  new  sales.  As  a 
result,  the  gas  is  likely  to  be  shut  in 
before  a  new  purchaser  is  found.  Such 
shut-ins  allegedly  cause  serious 
operational  difficulties  for  producers. 
Neighboring  wells  belonging  to  other 
producers  may  drain  the  shut-in  well. 
The  well  might  not  produce  when 
reopened.  The  leases  may  be  terminated 
for  cessation  of  commercial  production. 
The  applicant  notes  that  these  problems 
do  not  arise  when  the  producer 
abandons  sales  to  the  purchaser,  since 
the  producer  cannot  abandon  sales  until 
it  has  arranged  for  a  new  sale.  The 
applicant  requests  that  the  Commission 
require  that  the  purchaser  give  the 
producer  at  least  120  days  before 
terminating  purchases. 

The  30-day8  notice  that  Order  No.  451 
requires  purchasers  to  give  producers 
before  terminating  purchases  is  the 
same  notice  that  the  producer  must  give 
the  purchaser  before  abandoning  sales. 
Thus,  the  purchaser  has  the  same  time 
in  which  to  arrange  to  purchase 
replacement  supphes  as  the  producer 
has  to  arrange  to  sell  to  an  alternative 
purchaser.  The  purchaser,  too,  may  have 
difficulties  in  arranging  to  purchase  from 
another  producer.  Thus,  the  Commission 
is  reluctant  to  lengthen  the  notice  the 
purchaser  must  give  the  producer  before 
terminating  purchases.  However,  the 
Commission  does  recognize  that  the 
producer  has  one  difficulty  that  the 
purchaser  does  not  face.  The  producer 
must  give  a  pipeline's  firm  sales 
customers  a  right  of  first  refusal  before 
selling  to  any  other  purchaser.  This 
process  takes  up  to  thirty  days  itself 
after  an  agreement  has  been  entered 
into  with  the  alternative  purchaser. 
Therefore,  if  the  producer  seeks  to  sell 
to  a  purchaser  other  than  a  firm  sales 
customer  of  the  pipeline,  it  would  be 
virtually  impossible  for  it  to  arrange  the 
sale  within  the  SO-days  notice  given  by 


"•  Se<?  Opinion  No.  248,  35  FERC  1 81.043.  reh'g 
denied.  35  FERC  1 61.340  (1988). 
"'  Indicated  Producers  al  9-15. 


the  original  purchaser  of  the  termination 
of  purchases.  A  pipeline  receiving  notice 
of  abandonment  of  sales  by  the 
producer  does  not  face  this  problem  in 
arranging  to  purchase  gas  from  another 
producer.  There  is  generally  no  right  of 
first  refusal  with  which  it  must  comply. 
In  light  of  these  facts,  the  Commission 
has  determined  to  lengthen  the  notice 
the  purchaser  must  give  the  producer 
before  terminating  purchases  to  80  days 
to  give  more  time  for  the  producer  to 
arrange  another  sale.  Sections  270.201 
(c)(2)  and  (f)(3)  are  amended 
accordingly.  The  notice  the  producer 
must  give  the  purchaser  will  remain  at 
30  days. 

The  same  applicant  *'*  also  requests 
that  the  Commission  ehminate  the 
requirement  that  the  producer  enter  into 
a  contract  to  sell  the  gas  to  a  third  party 
before  abandoning  sales  to  the  original 
purchaser.  The  applicant  states  that  this 
requirement  is  unfair  since  there  is  no 
comparable  requirement  applicable  to 
purchasers  when  they  terminate 
purchases.  In  addition,  the  applicant 
suggests  that  the  producer's  ability  to 
abandon  sales  without  having  arranged 
for  a  new  purchaser  would  give  it 
additional  bargaining  power  to  obtain 
agreement  from  the  purchaser  that 
neither  will  terminate  sales  or  purchases 
until  both  have  made  alternate 
arrangements.  The  Commission  rejects 
this  proposal.  The  purpose  of  the 
requirement  that  the  producer  contract 
to  sell  the  gas  to  another  party  is  to 
assure  that  the  old  gas  with  its  relatively 
lower  price  continues  to  flow  to  the 
market-place.  There  is  no  similar  policy 
reason  for  imposing  a  comparable 
requirement  on  purchasers  that  they 
arrange  to  purchase  gas  from  another 
producer  before  terminating  purchases 
from  the  first  producer. 

Finally,  a  number  of  applicants  from 
all  segments  of  the  natural  gas  industry 
request  that  the  Commission  expend  the 
abandonment  permitted  under  the  good 
faith  negotiation  rule  in  various  ways. 
First,  two  pipeline  applicants  *'» 
request  that  the  Commission  provide  for 
abandonment,  at  the  request  of  the 
purchaser,  of  gas  under  any  contract 
which  has  expired  and  cannot  be 
renegotiated.  The  applicants  state  that 
there  are  many  expired  jurisdictional 
contracts  with  terms  favorable  to  the 
producer  for  which  purchasers  have 
been  seeking  to  renegotiate  rollover 
contracts.  However,  the  producers  have 
no  incentive  to  renegotiate  such  rollover 
contracts  since  in  the  absence  of 
abandoment  the  purchaser  allegedly 


must  continue  purchasing  gas  under  the 
unfavorable  terms  of  the  expired 
contract.  The  Commission  sees  no  need 
to  modify  the  good  faith  negotiation  rule 
to  deal  with  this  situation.  If  the 
producer  requests  that  the  purchaser 
nominate  a  price  with  respect  to  any 
contract  with  a  purchaser,  the  purchaser 
could  seek  renegotiation  of  the  expired 
contract  in  question.**"  If  dissatisfied 
with  the  producer's  nomination,  it  could 
terminate  purchases  under  the  contract. 
If  the  producer  does  not  make  a 
nomination  request  with  respect  to  any 
contract,  the  only  way  to  deal  with  the 
problem  raised  by  the  applicants 
through  the  good  faith  negotiation  rule 
would  be  to  permit  the  purchaser  to 
initiate  negotiations  under  the  rule.  The 
Commission  refuses  to  do  that  for  the 
reasons  discussed  in  IV,  F,  I,  d  above. 

Second,  four  pipeline  and  distributor 
applicants  *«»  request  that  the 
Commission  provide  for  abandonment 
when  the  parties  voluntarily  agree  to  it 
as  part  of  a  voluntary  renegotiation 
outside  the  scope  of  the  good  faith 
negotiation  rule.***  These  applicants 
contend  that  such  abandonment  would 
be  consistent  with  the  Commission's 
desire  to  encourage  renegotiation. 
Without  providing  for  such 
abandonment,  if  the  parties  entered  info 
a  voluntary  agreement  involving 
abandonment,  parties  would  either  have 
to  file  an  individual  application  or 
proceed  through  the  good  faith 
negotiation  procedures.  The  Commission 
refuses  to  provide  the  additional 
abandonment  authority  to  cover  this 
situation.  Such  abandonment  would 
provide  a  means  for  the  parties  to  avoid 
granting  the  pipeline's  firm  sales 
customers  a  right  of  first  refusal,  unless 
the  Commission  also  required  that  the 
producer  grant  the  firm  sales  customers 
a  right  of  first  refusal  in  such 
circumstances.  In  any  event,  there  is  no 
significant  hardship  in  requiring  the 
parties  either  to  apply  for  an  individual 
abandonment  or  a  blanket  limited  term 
abandonment  of  the  type  granted  in 
Southern  Natural  Gas  Co..  36  FERC 
\  61.401,  or  go  through  the  good  faith 
negotiation  procedures.  The 
abandonments  would  likely  be  granted 
since  unopposed  and  no  fee  would  be 
required. 

"Third,  one  producer  applicant  **' 
proposes  that  the  Commission  provide 


*»•  Indicated  Producers  at  14. 

"•  El  Paso  al  15-16  and  Florida  Gas  at  20-22. 


"•  Since  the  contract  is  subject  to  the 
Commission's  NGA  jurisdiction  it  likely  contains 
some  gas  priced  under  section  104  or  106(a). 

"•  El  Paso  at  19:  Natural  at  11;  Arkla  at  8;  AGA 
al40. 

•*»  AGA  would  limit  such  abandonment  to  gas 
previously  priced  higher  than  the  pipeline's 
WACOG. 

"'  Amoco  al  7. 


46800 


1  I 

Federal  Register  /  Vol.  51.  No.  247  /  Wednesday.  December  24.  1986  /  Rules  and  Regulations 


pre-granted  abandonment  and 
transportation  rights  similar  to  those 
pixivided  under  the  good  faith 
negotiation  rule  where  the  parties  agree 
under  the  good  faith  negotiation 
procedures  to  include  a  bilateral  market- 
out  clause  in  their  contract  and  one  of 
the  parties  later  terminates  purchases 
pursuant  to  such  a  clause.  The  applicant 
contends  that,  without  such  rights, 
producers  might  be  reluctant  to  accept  a 
purchaser's  price  nomination  with  a 
market-out  clause,  since  the  purchaser 
could  later  exercise  that  right,  and  the 
producer  would  have  lost  its  rights 
under  the  good  faith  negotiation  r\ile  to 
abandon  sales  and  market  the  gas 
elsewhere.  The  Commission  rejects  this 
proposal  as  unwise  in  policy  and  adding 
unnecessary  complexity  to  the  good 
faith  negotiation  rule.  The  Commission 
believes  that  the  parties  themselves 
should  negotiate  any  changes  in  their 
contractual  relationship.  These  changes 
include  insertion  of  market-out  clauses 
and  the  conditions  which  must  t>e  met 
for  such  clauses  to  be  exercised. 
Therefore,  the  Commission  will  not 
require,  for  example,  that  pipelines 
exercising  a  market-out  clause  must 
transport  the  released  gas.  A  producer 
with  the  concerns  outlined  above  should 
seek  the  pipeline's  agreement  not  to 
oppose  abandonment  and  to  transport 
the  released  gas  if  the  pipeline  exercises 
the  market-out  clause.  Absent  such 
agreement,  the  producer  could  refuse  the 
pipeline's  price  nomination  if  it  includes 
a  market-out  clause.  In  addition,  the 
Commission  observes  that  if  the 
purchaser  terminates  purchases 
pursuant  to  a  market-out  clause  agreed 
to  under  good  faith  negotiation 
procedures,  the  producer  can  seek 
abandonment  from  the  Commission. 

Fourth,  one  applicant  •**  requests  that 
the  Commission  permit  the  purchaser  to 
terminate  its  contract  with  the  producer 
within  180  days  after  the  producer's 
rejection  of  the  purchaser's  nomination. 
The  applicant  expresses  concern  that,  if 
the  purchaser  does  not  have  this  right,  a 
producer  could  reject  the  purchaser's 
nomination  and  continue  sales 
indefinitely  at  the  existing  price  while 
waiting  for  gas  prices  to  firm  up.  The 
purchaser  would  be  unable  to  purchase 
alternative  supplies  becauses  of  its 
contractual  obligation  to  the  producer, 
but  nevertheless  could  lose  the  gas  sold 
it  by  the  producer  at  any  time.  There  is 
no  need  to  amend  Order  No.  451  as 
suggested  by  the  applicant,  since 
purchasers  already  have  the  ability  to 
prevent  occurrence  of  the  situation 
described  by  the  applicant.  If  a 


purchaser  did  not  desire  to  continue  its 
existing  contractual  relationship  with 
the  producer  in  the  event  the  producer 
rejects  its  price  nomination,  it  may  in 
step  2  request  that  the  producer 
nominate  a  price  for  the  gas  covered  by 
the  producer's  step  1  request.***  It  can 
then  either  accept  the  producer's 
nomination  or  reject  the  nomination  and 
terminate  purchases. 

Finally,  another  applicant  *** 
expresses  concern  that  the  good  faith 
negotiation  rule  may  permit  a  purchaser, 
after  rejecting  the  producer's  price 
nomination  requested  in  step  2,  to 
terminate  purchases  of  all  relatively 
high-cost  post-1974  and  new  gas, 
without  foregoing  its  contractual  right  to 
purchase  that  gas.  while  simultaneously 
continuing  to  purchase  the  cheaper  pre- 
1975  old  gas.  "The  applicant  suggests  that 
the  Commission  prevent  such  a  situation 
from  arising  by  providing  that  the 
contract  is  automatically  terminated 
whenever  the  purchaser  discontinues 
any  purchases.  The  Commission 
believes  that  the  applicant's  concern  is 
unjustified.  If  the  purchaser  terminates 
purchases  of  any  gas.  the  terms  of  the 
existing  contract  no  longer  apply  to  that 
gas  and  the  producer  may  sell  that  gas 
to  another  party.'*^  It  is  true  that  the 
purchaser's  termination  of  purchases  of 
some  gas  does  not  affect  the  producer's 
obligation  to  sell  to  the  purchaser  all 
other  gas  covered  by  the  contract. 
However,  the  producer  has  the  right 
under  the  good  faith  negotiation  rule  to 
request  the  purchaser  to  nominate  a 
price  with  respect  to  any  old  gas.  If 
dissatisHed  with  the  price  nominated,  it 
may  abandon  sales  of  that  gas. 
Accordingly,  there  is  no  reason  to 
believe  that  a  pipeline  would  be  able  to 
selectively  terminate  purchases  of  high- 
cost  gas  bat  require  the  producer  to 
continue  sales  of  cheap  old  gas. 

g.  Operation  of  the  good  faith 
negotiation  rule  with  respect  to  multiple 
working  interest  owners,  natural  gas 
processing  plants,  and  advance  payment 
contracts.  Four  applicants  request  that 
the  Commission  clarify  the  operation  of 
the  good  faith  negotiation  rule  when  a 
number  of  persons  own  undivided 
interests  in  a  lease,  yet  all  the  gas  is 
sold  under  single  a  contract  to  the 
purchaser.  Before  discussing  this  issue, 
the  Commission  observes  that  multiple 
working  interest  owners  generally  enter 
into  an  operating  agreement  governing 
the  operation  of  their  lease.  The 
operating  agreement  names  one  of  their 
number  or  a  third  party  as  the  operator 


of  the  lease.  In  the  operating  agreement, 
some  working  interest  owners  may 
authorize  the  operator  to  enter  into  sales 
contracts  on  their  behalf.  These  owners 
thus  do  not  sign  the  sales  contract  **• 
and  are  referred  to  as  non-signatory  co- 
owners  of  the  lease.  Other  working 
interest  owners,  however,  do  not 
authorize  the  operator  to  contract  on 
their  behalf,  but  join  in  and  sign  the 
same  contract  signed  by  the  operator. 
These  owners  are  referred  to  as 
signatory  co-owners  of  the  lease. 

One  producer  applicant  **•  requests 
that  the  Commission  clarify  that  the 
operator's  nomination  request  in  step  1 
affects  only  its  working  interest  and  not 
those  of  the  non-signatory  i>arties 
represented  by  it  This  applicant  is 
concerned  that  an  operator's  step  1 
nomination  request  might  permit  the 
purchaser  in  step  2  to  bring  to  the 
bargaining  table  all  its  contracts  with  a 
non-signatory  co-owner,  even  though 
that  owner  did  not  desire  to  initiate 
good  faith  negotiation  with  respect  to 
the  first  contract  or  any  other  contract. 
Another  producer  applicant  •"  requests 
that  the  Commission  clarify  that  each 
signatory  co-owner  may  proceed 
separately  under  the  good  faith 
negotiation  rule.  In  addition,  it  states 
that,  where  only  one  signatory  co-owner 
initiates  good  faith  negotiation  the 
purchaser  should  not  be  able  in  step  2  to 
bring  to  the  bargaining  table  the  gas  of 
any  other  co-owner  even  though  that  gas 
is  sold  under  the  same  contract  as  the 
first  co-owner's.  Two  pipeline 
applicants,  however,**'  ask  that  the 
Commission  state  that  where  there  are 
multiple  working  interest  owners,  ail 
must  initiate  good  faith  negotiation 
together  or  not  at  all.  Otherwise,  they 
claim,  pipelines  will  be  faced  with 
difficult  operational  problems  if  one  co- 
owner  obtains  abandonment  under  the 
good  faith  negotiation  rule  and  sells  to  a 
third  party  but  other  co-owners  continue 
to  sell  to  the  pipeline.  Another  pipeline 
applicant  "*  simply  requests 
clarification  of  how  the  good  faith 
negotiation  rule  works  when  there  are 
multiple  working  interest  owners 
without  taking  a  position  as  to  how  it 
should  work. 

The  Commission  reco^zes  that  the 
good  faith  negotiation  rule,  as  adopted 
in  Order  No.  451,  is  ambiguous 
concerning  the  rights  of  multiple 
working  interest  owners.  Accordingly  it 


«"  Nl-Cat  at  18. 


'»  See  discussion  supra  in  the  last  two 
paragraphs  of  IV.  F.  2.  c  al>ove. 
"•  Amoco  at  S 
«♦'  See  il  zraanm  {*]  and  (5). 


***  The  sales  contract  may  indicate  that  the 
operator  is  acting  on  their  l>ehalf  and  name  them. 
»♦•  Indicated  Producers  at  27. 
*•"  Satnaon  at  S-0. 
"■  Panhandle  and  Trunkline  at  la 
••*  Tennessee  at  M. 
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has  amended  the  rule  to  clarify  these 
rights  as  explained  below.  **3  Generally 
any  co-owner  of  a  lease  with  a  direct 
contractual  relationship  with  the 
purchaser  and  may  initiate  good  faith 
negotiations  separately  without 
implicating  the  gas  of  other  co-owners. 
A  co-owner  who  has  authorized  another 
to  contract  on  his  behalf  has  no  direct 
contractual  relationship  with  the 
purchaser  and  may  not  Initiate  the  good 
faith  negotiation  procedures.  Its  gas 
becomes  subject  to  good  faith 
negotiation  only  through  the  good  faith 
negotiations  of  the  person  contracting 
on  its  behalf.  In  other  words,  its  gas  is 
treated  as  if  owned  by  that  person. 

Therefore,  since  each  signatory  co- 
owner  has  a  direct  contractual 
relationship  with  the  purchaser,  each 
may  initiate  good  faith  negotiations 
separately.  If  one  signatory  co-owner 
does  so.  then  in  step  2  the  purchaser 
may  bring  to  the  bargaining  table  only 
that  co-owner's  gas,  sold  under  the 
contract  covered  by  the  initial  request  or 
under  other  coDtracts  containing  old  gas 
to  which  that  co-ovtmer  is  also  signatory. 
Following  completion  of  the  three-step 
nomination  procedure,  neither  the  co- 
owner  nor  the  purchaser  may  make 
further  nomination  requests  under  the 
good  faith  negotiation  rule  with  respect 
to  that  co-owner's  gas  sold  under  any 
contract  which  either  brought  to  the 
bargaining  table.  However,  the  other 
signatory  co-owners  may  at  any  time 
make  nomination  requests  with  respect 
to  their  gas,  and  the  purchaser  will  have 
the  same  rights  with  respect  to  their  gas 
as  it  did  with  respect  to  the  first  co- 
owner's. 

Non-signatory  owners  are  treated 
differently  since  they  do  not  have  a 
direct  contractual  relationship  with  the 
purchaser.  Because  they  have 
authorized  the  operations  to  contract  on 
their  behalf,  they  cannot  make 
nomination  requests  under  the  good 
faith  negotiation  rule.  However,  any 
nomination  by  the  operator  must  cover 
the  gas  of  the  non-signatory  co-owners 
represented  by  it  as  well  as  its  own  gas. 
When  the  operator  makes  a  nomination 
request,  the  purchaser  may  in  step  2 
request  that  the  operator  nominate  a 
new  price  both  for  its  gas  and  that  of 
any  non-signatory  co-owners  sold  under 
the  contract  brought  to  the  bargaining 
table  by  the  operator.  The  purchaser 
also  may  request  that  the  operator 
nominate  a  price  both  for  its  gas  and 
that  of  non-signatory  co-owners  sold 
under  any  other  contract  with  the 
operator  containing  old  gas.  This 


includes  the  gas  of  non-signatory  co- 
owners  not  included  in  the  firet  contract. 
However,  the  purchaser  cannot  request 
that  the  operator  nominate  a  new  price 
for  any  other  gas  of  the  non-signatory 
co-owners  not  covered  by  a  contract 
with  the  operator. 

Following  completion  of  the  three-step 
nomination  procedure,  neither  the 
operator  nor  the  purchaser  may  make 
subsequent  nomination  requests  under 
the  good  faith  negotiation  rule  with 
respect  to  the  gas  of  the  operator  and 
non-signatory  co-owners  sold  under 
contracts  which  either  the  operator  or 
purchaser  brought  to  the  bargaining 
table.  However,  other  signatory  co- 
owners  may  at  any  time  make 
nomination  requests  with  respect  to 
their  gas  and  the  purchaser  will  then 
have  the  same  rights  with  respect  to 
their  gas  which  it  previously  had  with 
respect  to  that  of  the  operator  and  the 
non-si^atory  co-owners.  In  short,  the 
operator  is  treated  like  any  other 
signatory  co-owner  except  that  the  gas 
of  the  non-signatory  co-owners  on 
whose  behalf  it  contracted  is  treated  as 
if  owned  by  the  operator. 

The  operation  of  these  procedures 
may  be  illustrated  by  the  following 
example.  Both  old  and  new  gas  from 
three  leases  is  sold  to  a  single  purchaser 
under  three  separate  contracts.  The 
operators  and  other  working  interest 
owners  of  the  leases  are  as  shown  on 
the  diagram  in  the  margin.*^  Either  A, 
B,  or  C  may  initiate  good  faith 
negotiation  with  respect  to  Lease  1.  D 
and  E,  however,  as  non-signatory  co- 
owners,  may  not  make  nomination 
requests  with  respect  to  that  lease.***  If 
B.  as  a  signatory  co-owner  of  Lease  1, 
requests  that  the  purchaser  nominate  a 
new  price  for  its  old  gas  sold  under  the 
Lease  1  contract,  the  purchaser  may 
request  that  B  nominate  a  new  price  for 
any  of  B's  gas  sold  under  the  Lease  1 
and  3  contracts.  It  may  not  make  a 
nomination  request  with  respect  to  any 
other  gas  sold  under  these  contracts. 
Nor  may  it  make  a  nomination  request 
with  respect  to  B's  gas  sold  under  the 
Lease  2  contract,  since  B  is  only  a  non- 
signatory  co-owner  of  that  lease. 

Any  price  agreed  upon  between  the 
purchaser  and  B  will  apply  only  to  B's 
gas.  The  existing  price  will  continue  to 
apply  with  respect  to  the  other  woridng 


interest  owners'  gas.  Similarly,  if  B  and 
the  purchaser  fail  to  reach  agreement 
and  one  abandons  sales  or  purchases, 
the  abandonment  will  apply  only  to  B's 
gas.***  Neither  B  nor  the  purchaser  may 
subsequently  renegotiate  the  price  of  B's 
gas  in  Leases  1  and  3  under  the  good 
faith  negotiation  rule.  However,  all  other 
gas  remains  subject  to  renegotiation 
under  the  good  faith  negotiation  rule, 
including  B's  gas  in  Lease  Z 

If  A,  as  the  operator  of  Lease  1,  makes 
a  nomination  request  with  respect  to  old 
gas  sold  from  that  lease,  it  must  make 
the  request  both  with  respect  to  its  gas 
and  to  that  of  the  non-signatory  co- 
owners  D  and  E.  The  purchaser  may 
then  request  A  to  nominate  a  new  price 
for  A,  D,  and  E's  gas  sold  under  the 
Lease  1  contract.  It  also  may  request  A 
to  nominate  a  new  price  for  A.  B,  D.  and 
Fs  gas  sold  under  the  Lease  2  contract 
since  A  is  the  operator  of  that  lease.  The 
purchaser  may  not  make  nomination 
requests  with  respect  to  any  other  gas 
sold  under  the  Lease  1  and  2  contracts, 
since  the  remaining  gas  is  owned  by 
signatory  co-owners  not  covered  by  A's 
original  nomination  request.  =**'  Finally, 
even  though  A  and  E  are  non-signatory 
co-owners  of  Lease  3,  the  purchaser  may 
not  request  that  A  nominate  a  new  price 
for  any  gas  sold  under  the  Lease  3 
contract  since  A  is  neither  the  operator 
nor  a  signatory  co-owner  of  that 
lease.***  Likewise,  the  purchaser  may 
not  request  that  D  nominate  a  new  price 
for  any  gas  sold  under  the  Lease  3 
contract  since  D  was  a  non-signatory 
party  to  the  Lease  1  contract  nominated 
by  A. 

One  applicant  **»  requests  that  the 
Commission  describe  the  operation  of 
the  good  faith  negotiation  rule  with 
respect  to  natural  gas  processing  plants. 
It  states  that  typically  a  number  of 
producers  sell  gas  to  a  processor  under 
percentage  of  proceeds  contracts  and 
the  processor  then  sells  the  gas  to  a 
pipeline  under  a  separate  contract.  The 


«"  Paragraph  (a)(2)(iii)  has  been  included  in 
1 270.201.  as  revised,  and  the  language  now 
appearing  in  paragraph  (a)(4)  has  been  revised. 


"*  The  diagram  is  not  printed  in  the  Fednal 
Ragistar.  A  copy  may  be  obtained  from  the 
Commission. 

"•  Of  course,  E  as  a  signatory  coK)wner  of  Lease 
2  could  request  the  purchaser  to  nominate  a  price 
for  its  gas  sold  under  the  Lease  2  contract  If  it  did 
that,  the  purchaser  could  not  make  a  nomination 
request  with  respect  to  its  gas  sold  under  the  Lease 
1  and  3  contracts,  since  E  is  a  non-signatory  co- 
owner  of  those  leases. 


"•  While  abandonment  with  respect  to  one 
working  interest  owner's  gas  may  cause  some 
operational  difBculties.  the  CominissKxi  does  not 
believe  these  difficulties  to  be  insuperable.  Split- 
stream  sales  are  common.  Thus,  it  should  be 
possible  for  a  working  interest  owner  to  sell  its  gas 
to  a  different  purchaser  than  the  other  working 
interest  owners  sell  to.  In  addition,  producers  can 
adjust  production  from  wells.  Therefore,  if  a 
working  interest  owner  fails  to  fmd  a  new  purchaser 
for  gas  released  under  the  good  faith  negotiation 
rule,  it  should  be  possible  to  make  the  necessary 
adjustments  in  production  to  account  for  this. 

»•'  This  is  true  even  though  the  signatory  co- 
owner  of  Lease  2  is  E.  one  of  non-signatory  co- 
owners  in  Lease  1. 

"•  If  A  were  a  signatory  co-owner  of  Lease  3.  the 
purchaser  could  request  that  A  nominate  a  price  for 
its  gas  covered  by  the  Lease  3  contract. 

■••  Samson  at  8-7. 
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applicant  asks  speciflcally  (1)  whether 
the  processor  is  a  first  seller  that  can 
initiate  good  faith  negotiation  and  (2) 
whether  the  processor's  nomination 
request  would  trigger  a  right  by  the 
pipeline  in  step  2  to  bring  to  the 
bargaining  table  all  its  contracts  with 
the  behind-the-plant  producers  which 
contain  some  old  gas. 

A  natural  gas  processor  selling  gas 
under  the  circumstances  described  is  a 
first  seller  of  natural  gas.*"** 
Accordingly,  it  is  entitled  to  request 
under  the  good  faith  negotiation  rule 
that  the  pipeline  nominate  a  new  price 
for  any  old  gas  sold  under  its  contract 
with  the  pipeline.  The  purchaser  may  in 
step  2  request  that  the  processor 
nominate  a  new  price  for  any  gas  sold 
under  the  contract  covered  by  the 
processor's  request  and  any  other 
contract  with  the  processor  containing 
old  gas.  This  includes  new  gas  which  the 
processor  may  buy  from  a  behind-the- 
plant  producer  in  a  percentage  of 
proceeds  contract  covering  only  new 
gas.  so  long  as  there  is  old  gas  in  the 
processor's  contract  with  the  pipeline. 
However,  the  pipeline  may  not  make  a 
nomination  request  with  respect  to  any 
gas  sold  by  the  behind-the-plant 
producers  directly  to  the  pipeline  under 
separate  contracts.  The  pipeline  may 
only  reach  gas  sold  under  contracts  with 
the  person  who  makes  the  step  1 
request. 

The  behind-the-plant  producers 
selling  to  the  processor  under 
percentage  of  proceeds  contracts  are  in 
a  position  somewhat  analogous  to  that 
of  non-signatory  working  interest 
owners.  They  may  not  make  a 
nomination  request  directly  to  the 
pipeline  since  they  have  no  contract 
with  the  pipeline.  In  addition,  they 
cannot  initiate  good  faith  negotiations 
with  the  processor,  since  they  lack 
contractual  authority  to  obtain  a  higher 
price  from  the  processor.  Their  contracts 
permit  them  to  collect  only  a  particular 
percentage  of  what  the  processor 
collects  from  the  pipeline.  Thus,  only  the 
processor  can  initiate  good  faith 
negotiation  with  respect  to  the  behind- 
the-plant  producers'  gas  sold  to  the 
processor  in  a  percentage  of  proceeds 
contract.  The  behind-the-plant 
producers  will  receive  from  the 
processor  the  agreed-upon  percentage  of 
whatever  price  the  processor  obtains 
from  the  pipeline  for  the  relevant  gas 
under  the  good  faith  negotiation  rule  or 
through  voluntary  negotiations. 

A  producer  who  sells  directly  to  the 
pipeline  but  nevertheless  has  its  gas 


processed  in  the  natural  gas  processing 
plant  would,  of  course,  be  in  an  entirely 
different  position.  Its  rights  would  be 
more  analogous  to  those  of  a  signatory 
working  interest  owner.  It  could  initiate 
good  faith  negotiations  with  the 
pipeline,  and  its  rights  would  be 
unaffected  by  any  good  faith  negotiation 
conducted  by  the  processor  with  respect 
to  its  contract  with  the  pipeline. 

Finally,  two  applicants  '*'  ask  that 
the  Commission  clarify  the  operation  of 
the  good  faith  negotiation  rule  with 
respect  to  advance  prepayment 
contracts.  Pursuant  to  the  advance 
payment  program,  which  was 
terminated  in  1975,  *•*  the  Commission 
permitted  pipelines  to  enter  into 
advance  payment  agreements  with 
producers.  Under  such  agreements  the 
pipeline  would  make  an  advance 
payment  to  the  producer  for  use  in 
exploring  for  gas  on  specified  acreage. 
The  agreement  generally  dedicated  to 
the  pipeline  all  gas  produced  from  the 
acreage  and  provided  for  repayment  of 
the  advance  payment.  Once  gas  was 
discovered,  separate  sales  contracts 
were  entered  into  between  the  producer 
and  purchaser.  The  applicants  request 
that  the  Commission  clarify  that  where 
there  are  outstanding  advance  payments 
when  gas  is  released  under  the  good 
faith  negotiation  rule,  the  producer  must 
repay  those  amounts.  The  applicant  also 
states  that  some  gas  dedicated  to  a 
purchaser  under  an  advance  payments 
contract  may  have  subsequently 
qualified  for  NGPA  incentive  prices  and 
thereby  become  "new"  gas.  The 
applicant  requests  that  the  Commission 
nevertheless  treat  that  gas  as  old  gas  for 
purposes  of  the  good  faith  negotiation 
rule,  apparently  to  ensure  that 
purchasers  may  seek  the  renegotiation 
of  that  gas  if  the  producer  initiates  good 
faith  negotiation  with  the  purchaser. 

The  Commission  first  observes  that 
virtually  all  advance  payments  have 
already  been  repaid  due  to  the 
deadlines  for  repayment  the 
Commission  established  when  it 
prohibited  parties  from  entering  into 
further  advance  payment  agreements 
after  December  31, 1975.  This  fact  is 
reflected  in  current  rate  filings  which 
show  little  or  no  advance  payments  in 
rate  base.  In  any  event,  nothing  in  Order 
No.  451  negates  or  supersedes  the 
requirements  in  the  Commission's 
various  orders  concerning  the  advance 
payment  program  that  these  payments 
be  repaid.**'  Such  requirements  remain 


•••>  NGPA  iection  2(21).  15  U.S.C  3301(21)  (1962). 
See  also  18  CFR  270.202(h)  (1968). 


••'  ANR  and  CIG  at  10-11. 

»••  54  FPC  3046  (1975). 

»•'  FPC  Order  No*.  410.  499,  and  Order 
Terminating  Advance  Payment  Program.  54  FPC 
3046  (1975). 


applicable  regardless  of  whether  gas  is 
released  under  the  good  faith 
negotiation  rule. 

Finally,  the  Commission  sees  no 
reason  to  treat  gas  dedicated  to  a 
purchaser  under  an  advance  payment 
agreement  differently  from  any  other 
gas.  To  the  extent  such  gas  has  qualified 
for  NGPA  incentive  or  deregulated 
prices,  it  is  subject  to  renegotiation 
under  the  good  faith  negotiation  rule  to 
the  same  extent  as  any  other  similar  gas. 

G.  Right  of  first  refusal.  In  Order  No. 
451,  the  Commission  provided  that, 
whenever  any  gas  previously  sold  to  a 
pipeline  which  has  not  accepted  Order 
No.  436  is  abandoned  under  this  rule,  the 
producer  must  give  that  pipeline's  firm 
sales  customers  a  right  of  first  refusal 
before  selling  released  jurisdictional  gas 
to  anyone  else.  If  the  producer  packages 
the  jurisdictional  gas  with  other  gas,  the 
producer  must  give  the  firm  sales 
customers  a  right  of  first  refusal  with 
respect  to  the  entire  package.  The 
procedures  established  by  Order  No.  451 
governing  the  right  of  first  refusal 
generally  track  those  governing  the  right 
of  first  refusal  which  NGPA  section 
315(b)  requires  sellers  to  give  to  existing 
purchasers  of  certain  gas  removed  from 
the  Commission's  NGA  jurisdiction. 

In  granting  a  non-Order  No.  436 
pipeline's  firm  sales  customers  a  right  of 
first  refusal,  the  Commission  observed 
that  those  customers  may  have  relied  on 
the  pipeline's  continued  access  to  low- 
cost  old  gas  pursuant  to  the  producer's 
NGA  service  obligation.  The 
Commission  stated  that  the  right  of  first 
refusal  should  enable  the  firm  sales 
customers  to  purchase  gas  released 
under  Order  No.  451  at  a  price 
approximately  equal  to  or  less  than  the 
pipeline's  WACOG.  Thus,  the  firm  sales 
customers'  access  to  an  adequate  supply 
of  gas  at  reasonable  cost  is  protected. 
Rehearing  requests.  Producers  and 
some  large  end-users  request  that  the 
Commission  eliminate  the  right  of  first 
refusal  given  firm  sales  customers  of 
non-Order  No.  436  pipelines.  The 
producer  applicants'  *•*  primary 
contention  is  that  the  right  makes 
difficult  the  marketing  of  their  gas.  since 
third  parties  are  reluctant  to  bid  for  gas 
when  the  firm  sales  customers  can  take 
away  any  favorable  deal  they  obtain. 
Producers  and  large  end-users  *"  also 
claim  that  the  right  unfairly 
discriminates  against  new  customers 
and  interruptible  customers  of  the 
pipeline  by  giving  the  firm  sales 
customers  a  preferential  right  to  the  gas. 


••♦  Indicated  Producer*  at  17. 
»••  PGC  at  4. 
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Pipelines,  distributors  and  consumer 
representatives  generally  seek 
expansion  of  the  right  of  first  refusal. 
Pipelines  and  some  public  service 
commissions  from  consuming  States  *** 
request  that  the  Commission  grant 
pipelines  a  right  of  first  refusal  superior 
to  their  customers'.  These  applicants 
state  that  such  a  right  would  recognize 
the  existing  contractoal  commitment  of 
the  gas  to  the  pipeline  and  the  pipeline's 
reliance  on  that  commitment  to  provide 
it  adequate  supplies  to  serve  its 
customers.  At  the  same  time,  however, 
producers  could  still  obtain  a  market 
price  for  the  gas.  A  right  of  first  refusal 
for  pipelines  would  also  better  protect 
the  rights  of  all  their  customers,  since  all 
of  them  benefit  from  the  pipeline's 
exercise  of  its  right,  whereas  only 
particular  firm  sales  customers  benefit 
from  the  exercise  of  the  right  of  fiiit 
refusal  as  provided  by  Order  No.  451. 
Also,  a  pipeline's  right  of  first  refusal 
allegedly  would  discourage  producers 
from  rejecting  the  pipeline's  price 
nomination,  and  then  arranging  a  short- 
term  sale  of  the  gas  to  a  third  party  at  a 
price  lower  than  that  offered  by  the 
pipeline,  solely  for  the  purpose  of 
permitting  it  to  abandon  its  service 
obligation  to  the  pipeline.  Some 
applicants,  believing  that  the  existing 
purchaser  can  only  nominate  a  price 
change  and  not  a  change  in  other  terms 
of  the  contract,  state  that  a  right  of  first 
refusal  for  pipelines  would  also  give 
them  an  opportunity  to  obtain  gas  under 
the  more  favorable  non-price  terms 
generally  offered  today  than  when  the 
pipelines  originally  purchased  the  gas. 
These  include  market-out  rights. 

Pipelines,  distributors,  and  consumer 
representatives  also  request  that  the 
Commission  extend  the  right  of  first 
refusal  to  the  firm  sales  customers  of 
Order  No.  438,  as  well  as  non-Order  No. 
436,  pipelines.**'  They  state  that  the 
Commission's  rationale  for  according 
that  right  to  the  customers  of  non-Order 
No.  436  pipelines  applies  equally  to  the 
customers  of  Order  No.  436  pipelines. 
Both  sets  of  customers  relied  on  their 
pipeline's  continued  access  to  the  old 
gas  dedicated  to  it  as  assuring  access  to 
an  adequate  supply  of  gas  at  reasonable 
prices.  The  applicants  disagree  with  the 
Commission's  contention  that  the 
customers  of  an  Order  No.  436  pipeline 


"•  ANR  and  CIG  at  14;  Arkla  at  16:  Florida  Gaa 
at  23;  Tenneawe  at  22;  Northwest  Central  at  47; 
California  PUC  at  2ft  NY.  PSC  at  16:  Kentucky  PSC 
at  3. 

"'  Mistouri  PSC  at  9:  PG*E  at  6;  Minnesota  DPS 
at  S;  NDG  at  15;  Cal.  PUC  at  29;  Nl-Gaa  at  21:  SoCal 
at  7;  El  Paio  at  11;  INGAA  at  17;  Missouri  PSC  at  8; 
KP*L  el  al.  at  2ft  ANR  and  CIG  at  1ft  Arkla  at  17; 
AGO  at  16;  Northwest  Central  at  52:  AGA  at  38; 
APCA  at  61. 


have  less  need  for  the  right  of  first 
refusal  since  they  "could  purchase  gas 
from  any  producer  connected  to  that 
pipeline  and  have  the  gas  transported  to 
them."  *«*  The  applicants  state  that 
unlike  the  Order  No.  451  right  of  first 
refusal  Order  No.  436  does  not  give  firm 
sales  customers  any  right  to  purchase 
gas  from  producers  connected  to  the 
pipeline,  but  only  transportation 
authority  for  the  pipeline.  In  fact,  one 
applicant  contends  that  the  customers  of 
the  Order  No.  436  pipeline  may  have  a 
greater  need  for  the  right  of  first  refusal 
since  the  pipeline  may  have  less  abiUty 
to  nominate  a  high  enough  price  because 
its  system  supply  sales  will  be  under 
such  intense  competitive  pressure  from 
off-system  spot  gas.  Finally,  the 
applicants  state  that  a  right  of  first 
refusal  is  a  valuable  right,  since  it 
allows  the  customer  to  avoid  the  time 
and  expense  of  finding  a  seller  and 
negotiating  from  scratch  an  agreement 
with  it.  Rather,  the  purchaser  can 
exercise  the  right  of  first  refusal  and  be 
relatively  confident  that  it  is  purchasing 
the  gas  at  the  best  available  market 
price.  Applicants  state  that  it  is  unfair  to 
grant  such  a  valuable  commercial  right 
to  some  firm  sales  customers  and  not 
others  solely  on  the  basis  of  whether 
their  pipeline  has  accepted  Order  No. 
436, 

Order  No.  451  provides  that  if  several 
firm  sales  customers  accept  a  third  party 
offer,  the  producer  has  discretion  to 
determine  to  which  it  will  sell.  Some 
pipelines,  distributors,  and  consumer 
representatives  *«»  contend  that  this 
right  improperly  allows  the  producer  to 
discriminate  among  the  customers.  They 
state  a  producer  will  likely  choose  to 
sell  to  large  firm  customers  instead  of 
smaller  customers.  The  larger  customers 
with  greater  need  for  gas  are  a  more 
desirable  market.  In  addition,  if  the 
producer  is  a  pipeline  affiliate,  it  may 
sell  to  fuel-switchable  customers,  radier 
than  the  pipelines'  firm  sales  customers 
who  must  buy  the  affiliated  pipeline's 
system  supply  in  any  event.  One 
applicant  "^  proposes  that  the 
Commission  provide  that  full 
requirements  firm  sales  customers  shall 
have  priority  over  all  other  firm  sales 
customers  in  the  exercise  of  the  right  of 
first  refusal. 

Commission  response.  The 
Commission  rejects  proposals  by 
producers  and  large  end-users  to 
eliminate  the  right  of  first  refusal.  The 
Commission  continues  to  believe  that 
giving  firm  sales  customers  of  non-Oder 


No.  436  pipelines  that  right  is  desirable 
in  order  to  protect  their  continued 
access  to  adequate  supphes  at 
reasonable  costs  since  they  relied  on  the 
pipeline's  continued  access  to  such  gas 
under  its  service  obligation.  Thus,  the 
right  of  first  refusal  sopports  the 
Commission's  decision  to  grant 
abandonment  to  producers  under 
section  7(b)  of  the  NGA,  if  the  producer 
and  pipeline  fail  to  reach  agreement 
under  the  good  faith  negotiation 
procedures. 

The  Commission  does  not  believe  that 
the  obligation  to  give  firm  sales 
customers  this  right  unduly  burdens 
producers.  NGPA  section  315(b)  already 
requires  that  producers  grant  a  similar 
right  to  the  existing  purchaser  for 
certain  gas  removed  from  the 
Commission's  NGA  jurisdiction.  The 
producer's  obligations  under  section 
315(b)  have  not  had  a  significant 
adverse  effect  on  producers'  ability  to 
market  their  gas  by  discouraging  third 
parties  from  bidding  for  the  gas.  There 
appears  no  reason  why  the  right  of  first 
refiisal  obligation  imposed  by  Order  No. 
451  should  have  a  more  significant 
adverse  effect.  It  is  of  course  true,  as 
pointed  out  by  Indicated  Producers,*" 
that  many  pipelines  have  large  numbers 
of  firm  sales  customers  and  therefore  a 
producer  may,  after  arranging  a  sale  to  a 
third  party,  have  to  give  the  right  of  first 
refusal  to  many  persons.  The 
Commission  recognizes  that  this  may 
place  some  administrative  burdens  on 
the  producer.  However,  the  Commission 
believes  that  these  burdens  are 
mitigated  by  the  requirement  that 
pipelines  provide  producers  with  the 
names  and  addresses  of  their  firm  sales 
customers.  The  Commission  believes 
that  any  burdens  on  producers  from 
granting  the  right  of  first  refusal  are 
outweighed  by  the  need  to  provide  firm 
sales  customers  the  protection  afforded 
by  that  right.*'*  Finally,  the  Commission 
rejects  the  contention  that  granting  the 
right  to  firm  sales  customers  unfairly 
discriminates  against  new  and 
interruptible  customers.  As  explained 


"••  51  FR  at  22207. 

"•  APGA  at  61-62;  AGD  at  11-12;  Missouri  PSC 
at  ft  MPC/NASUCA  at  23;  Arkla  at  19-21. 
■">  Arkla  al  20. 


«"Atl8. 

"*  Indicated  Producers  (at  18)  also  contends  Ittat 
the  right  of  first  refusal  granted  by  Order  No.  451 
may  act  as  a  disincentive  for  pipelines  to  accept 
Order  No.  436.  It  stales  that  the  present  good  faith 
negotiation  procedures  may  "allow  non-Order  No. 
436  transporters  and  their  customers  to  lock-up  old 
gas  while  selectively  discontinuing  the  purchase  of 
high^cost  supplies."  The  Commission  rejects  this 
argument.  Obviously,  there  are  a  vast  number  of 
factors  a  pipeline  must  consider  in  determining 
whether  it  is  advantageous  for  it  to  become  an 
Order  No.  436  pipeline.  This  one-sentence  assertion, 
unsupported  by  any  analysis,  does  not  convince  the 
Commission  that  the  right  of  first  refusal  under 
Order  No.  451  provides  an  advantage  to  pipelines 
rendering  them  less  likely  to  accept  Order  No.  436. 
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above,  the  finn  sales  customers  may 
have  relied  on  the  pipeline's  continued 
access  to  old  gas  pursuant  to  the 
producer's  NGA  service  obligation  as 
insuring  their  access  to  an  adequate 
supply  of  gas  at  reasonable  prices.  An 
intemiptible  customer  could  not 
similarly  rely  on  access  to  the  pipeline's 
old  gas  since,  as  an  intemiptible 
customer,  it  was  subject  to  loss  of  that 
gas  in  any  event.  A  new  customer 
obviously  never  relied  on  the  pipeline's 
access  to  the  old  gas.*" 

The  Commission  now  turns  to  the 
contentions  of  various  applicants  that 
the  right  of  first  refusal  should  be 
modified.  First,  the  Commission  rejects 
the  proposal  that  pipelines  be  granted  a 
right  of  first  refusal.  Pipelines  already 
have  an  adequate  opportunity  to 
negotiate  for  continued  purchases  of  the 
old  gas  under  the  good  faith  negotiation 
rule,  a  right  that  their  firm  sales 
customers  lack.  Furthermore,  granting  a 
pipeline  a  right  of  first  refusal  would 
remove  any  incentive  it  has  to  negotiate 
in  good  faith  under  the  good  faith 
negotiation  rule.  Since  that  rule  requires 
that  in  the  absence  of  agreement 
producers  continue  sales  to  the  existing 
purchaser  at  the  existing  price  until  the 
producer  finds  another  purchaser,  a 
pipeline  with  a  right  of  first  refusal 
would  have  every  incentive  to  nominate 
an  unreasonably  low  price,  comfortable 
in  the  fact  that  if  the  price  was  rejected 
and  the  producer  found  another 
purchaser  willing  to  pay  a  higher  market 
price  the  pipeline  could  then  exercise  its 
right  of  first  refusal.  Thus,  as  a  practical 
matter,  granting  pipelines  a  right  of  first 
refusal  could  largely  sabotage  the 
proper  operation  of  the  good  faith 
negotiation  rule.  Furthermore,  it  is  not 
necessary,  as  argued  by  some 
applicants,  to  grant  this  right  to 
pipelines  in  order  to  give  them  an 
opportunity  to  obtain  relief  from 
unfavorable  non-price  terms  in  the 
existing  contracts.  As  stated  in  the 
previous  section,  the  pipeline  may  in  its 
price  nomination  propose  changes  in 
any  other  term  of  the  contract. 

The  Commission  also  rejects  the 
proposal  that  the  right  of  first  refusal  be 
extended  to  the  firm  sales  customers  of 
an  Order  No.  436  pipeline.  Those 


'"  The  Commission  also  rejects  PGC's 
alternative  proposal  for  protecting  firm  sales 
customers'  access  to  low-cost  old  gas  without  giving 
them  a  right  of  first  refusal  (at  4-7).  That  proposal  is 
to  give  the  firm  sales  customers  exclusive  rights  to 
purchase  the  gas  for  thirty  days  after  its  release. 
However,  thereafter  the  producer  would  l>e  free  to 
sell  to  anyone  else  unencumbered  by  any  right  of 
flrst  refusal.  The  Commission  does  not  believe  this 
proposal  gives  adequate  protection  to  the  firm  sales 
customers.  A  producer  could  simply  refuse  to 
negotiate  with  them  and  then  sell  to  another 
purchaser  after  30  days. 


customers  do  not  have  the  same  need 
for  the  right  as  the  customers  of  a  non- 
Order  No.  436  pipeline.  Order  No.  451 
provides  the  customers  of  a  non-Order 
No.  436  pipeline  only  limited 
transportation  rights  over  that  pipeline. 
They  can  obtain  transportation  only  of 
gas  formerly  sold  to  the  pipeline  and 
released  under  the  good  faith 
negotiation  rule.  The  customers  of  an 
Order  No.  436  pipeline,  by  contrast, 
have  much  broader  transportation 
rights.  They  can  obtain  transportation  of 
any  gas  whether  or  not  formerly  sold  to 
the  pipeline  or  released  under  the  good 
faith  negotiation  rule.  Thus,  there  is  less 
need  to  protect  their  access  to  the 
released  old  gas  formerly  sold  to  the 
pipeline. 

Even  assuming  applicants  are  correct 
that  the  cost  of  an  Order  No.  436 
pipeline's  system  supply  may  be  more 
likely  to  increase  than  that  of  a  non- 
Order  No.  436  pipeline,  the  customers  of 
the  Order  No.  436  pipeline  are 
adequately  protected  by  their  ability  to 
purchase  non-system  supply  gas  and 
obtain  transportation.  Finally,  while,  as 
some  applicants  point  out.  the  right  of 
first  refusal  may  be  a  valuable 
commercial  right,  the  Commission 
believes  it  should  grant  that  right  only  to 
those  with  a  need  for  it.  As  already 
discussed,  the  firm  sales  customers  of 
an  Order  No.  436  pipeline  do  not  need 
that  right. 

The  Conmiission  also  refuses  to  alter 
the  provision  that,  when  more  than  one 
firm  sales  customer  exercises  its  right  of 
first  refusal,  the  producer  may  in  its 
discretion  determine  to  which  it  will 
sell.  The  Commission  is  not  convinced 
that  the  discrimination  alleged  by 
various  applicants  will  occur.  Any 
attempt  to  establish  a  priority  system 
governing  the  producer's  selection  of  the 
firm  sales  customers  to  which  it  will  sell 
would  complicate  the  rule  and  place 
additional  administrative  burdens  on 
the  parties.  Therefore,  the  Commission 
is  reluctant  to  establish  such  a  system. 

One  applicant  '''*  requests  that  the 
Commission  clarify  that  gas  not  released 
under  the  good  faith  negotiation  rule, 
and  thus  not  subject  to  the  right  of  first 
refusal,  may  not  be  included  in  the 
agreement  with  a  third  party  offered  to 
the  firm  sales  customers  for  their  right  of 
first  refusal.  The  applicant  is  concerned 
that  otherwise  a  producer  and  third 
party  might  include  a  large  amount  of 
unreleased  gas  in  the  third  party 
agreement  in  order  to  preclude 
acceptance  by  most  firm  sales 
customers  who  have  no  need  for  so 
much  gas.  The  Commission  agrees  that 


the  offer  to  the  third  party  must  include 
only  gas  released  under  the  good  faith 
negotiation  rule  in  order  to  avoid 
circumvention  in  the  manner  suggested 
by  the  applicant.  In  Order  No.  451,  the 
Commission  did  provide  that  where  the 
o^er  to  the  third  party  encompasses 
"non-jurisdictional.  as  well  as 
jurisdictional  gas,  the  right  of  first 
refusal  will  apply  to  the  entire  offer." 
The  non-jurisdictional  gas  referred  to 
was  intended  to  include  only  non- 
jurisdictional  gas  released  under  the 
good  faith  negotiation  rule. 

The  same  applicant  also  requests  that 
the  Commission  clarify  that  where  a 
pipeline  and  a  local  distribution 
company  are  divisions  of  the  same 
corporation  and  no  sales  contract  exists 
between  the  two,  the  local  distribution 
company  should  nevertheless  be 
considered  a  firm  sales  customer  of  the 
pipeline  division  for  purposes  of  the 
right  of  first  refusal.  "The  Commission 
agrees.  If  the  two  were  separate  but 
affiliated  corporations,  the  local 
distribution  company  would  fall  within 
the  definition  of  firm  sales  customer. 
There  appears  no  reason  to  distinguish 
between  the  two  situations. 

Another  appUcant  *''*  requests  that 
the  Commission  clarify  whether  a  firm 
transportation  customer  of  the  pipeline 
has  a  right  of  first  refusal.  It  does  not. 
That  ri^t  is  limited  to  firm  sdes 
customers,  those  being  the  customers 
who  relied  on  the  pipeline's  access  to 
old  gas  as  ensuring  their  access  to 
adequate  supplies  at  reasonable  cost. 

One  other  applicant  *""  requests  that 
the  Commission  lengthen  the  20-day 
deadline  for  firm  sales  customers  to 
accept  or  reject  the  third  party  offer.  The 
applicant  contends  that  the  20-day 
period  provides  no  opportunity  to 
bargain  with  the  producer.  There  is  no 
need  to  provide  such  opportunity  since 
under  the  regulations  governing  the  right 
of  first  refusal  the  customer  must  either 
accept  or  reject  the  offer.  Any 
counteroffer  constitutes  a  rejection.  The 
20-day  response  period  is  the  same 
period  provided  under  the  regulations 
governing  the  section  315(b)  right  of  first 
refusal.  The  Commission  is  not  aware 
that  20  days  has  proven  too  short  under 
section  315(b). 

Finally,  the  Commission  addresses  the 
relationship  between  the  existing 
purchaser's  section  315(b)  bona  fide 
offer  and  right  of  first  refusal  rights  and 
their  customers'  Order  No.  451  right  of 
first  refusal.  Section  315(b)  requires  that 
when  a  contract  for  the  sale  of  NGPA 
section  102(c).  103(c).  or  107(c)(l)-(4)  gas 


«"  Arkia  at  22-23. 


"*  ANR  and  CIG  at  2& 
»'•  APCA  at  63. 
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which  was  subject  to  the  Commission's 
NGA  jurisdiction  on  the  day  t>efore 
enactment  of  the  NGPA  expires  or  is 
terminated,  the  seller  must  give  the 
existing  purchaser  a  bona  fide  offer  and 
right  of  first  refusal  before  selling  to  a 
third  party.  One  applicant  »"  claims 
that  the  Commission  has  not  made  any 
provision  in  the  good  faith  negotiation 
rule  for  the  original  purchaser's  section 
315(b)  rights. 

It  is  true  that  on  occasion  the  existing 
purchaser  may  have  rights  under  section 
315(b)  after  release  of  gas  under  the 
good  faith  negotiation  rule.  Such  rights 
would,  of  course,  arise  only  with  respect 
to  non-jurisdictionaLsections  102(c), 
103(c),  and  107(c)(1^4)  gas  released  by 
the  pipeline  since  that  is  the  only  gas  to 
which  section  315(b)  applies.*"  Where 
such  rights  do  arise  in  the  context  of  the 
good  faith  negotiation  rule,  the 
Commission  believes  that  the  producer's 
nomination  of  a  price  for  the  relevant 
gas  in  response  to  the  purchaser's  step  2 
request  constitutes  the  bona  fide  offer 
required  by  section  315(b),  and  no 
additional  bona  fide  offer  need  be  given. 
However,  the  producer  must  still  give 
the  existing  purchaser  its  right  of  first 
refusal  with  respect  to  released  sections 
102(c).  103(c),  and  107(c)(lH4)  gas 
dedicated  to  interstate  commerce  on  the 
day  before  enactment  of  the  NGPA 
pursuant  to  the  procedures  set  forth  at 
S  277.206  of  the  Commission's 
regulations.  There  is.  however,  no 
overlap  between  the  section  315(b)  and 
Order  No.  451  rights  of  first  refusal. 
According  to  the  usual  practice,  the 
producer  must  offer  only  the  gas 
covered  by  section  315(b)  to  a  third 
party  and  present  any  offer 
substantially  accepted  in  principle  to  the 
original  purchaser.  In  order  to  comply 
with  S  277.206  the  producer  must  either 
(1)  sell  the  gas  to  the  third  party  under 
the  terms  of  an  offer  rejected  by  the 
original  purchaser  or  (2)  sell  the  gas  to 
the  original  purchaser.*"  Thus,  the  gas 
covered  by  section  315(b)  will  never  be 
available  for  packaging  with  released 
jurisdictional  gas  in  a  third  party  offer 
covered  by  the  Order  No.  451  right  of 
first  refusal. 

H.  Blanket  Sales  Certificates 

In  Order  No.  451.  the  Commission 
promulgated  a  new  regulation,  18  CFR 
157.301.  granting  producers  blanket 
authorization  to  sell  gas  abandoned 
under  the  good  faith  negotiation  rule  for 


resale  in  interstate  commerce.  Section 
157.301  also  provides  pre-granted 
abandonment  authorization  to 
discontinue  sales  of  gas  upon 
termination  of  a  contract  of  sale, 
requires  annual  reports  of  sales  initiated 
under  the  blanket  certificate  during  the 
preceeding  calendar  year,  and  waives 
rate  filing  requirements  for  sales  under 
the  blanket  certificate. 

In  their  request  for  rehearing  ANR 
Pipeline  Company  (ANR)  and  Colorado 
Interstate  Gas  Company  (CIG)  state  that 
the  order  appears  to  require  that  the 
abandoned  gas  must  be  sold  for  resale 
in  interstate  commerce.*""  ANR  and 
CIG  assert  that  such  a  limitation  on  the 
sale  of  abandoned  gas  is  desirable  to 
assure  continued  gas  supply  to  the 
interstate  market,  and  request  a 
clarification  from  the  Commission  that 
the  sales  of  the  abandoned  gas  are  so 
limited.  Florida  Gas  Transmission 
Company  and  Transwestem  Pipeline 
Company,  on  the  other  hand,  argue  that 
the  Commission  lacks  jurisdiction  over 
sales  of  abandoned  gas.  except  for 
certain  gas  from  the  Outer  Continental 
Shelf  (OCS),  and  seek  a  Commission 
declaration  that  the  blanket  sales 
authority  granted  under  the  new 
S  157.301  is  only  required  for  such  sales, 
and  that  abandoned  gas  can  otherwise 
be  sold  free  from  Commission 
regulation.*** 

None  of  these  applicants  correctly 
stated  the  effect  of  abandonment  under 
the  good  faith  negotiation  rule.  When  a 
producer  abandons  sales  of  gas  under 
the  rule,  the  producer  is  free  to  sell  the 
abandoned  gas  to  whomever  it 
chooses — whether  to  an  end-user,  an 
interstate  pipeline,  an  intrastate 
pipeline,  or  a  marketer.  A  limitation  on 
the  sale  of  abandoned  gas  to  the 
interstate  market,  as  requested  by  ANR 
and  CIG,  would  not  be  good  policy.  The 
Commission  sees  no  need  to  erect  a 
regulatory  barrier  to  movement  of  the 
abandoned  gas  in  response  to  market 
forces,  or  to  perpetuate  the  dichotomy 
between  the  interstate  and  intrastate 
gas  markets  that  Congress  sought  to 
ehminate  in  passing  the  NGPA. 

Under  section  7(c)  of  the  Natural  Gas 
Act,  sales  of  natural  gas  for  resale  in 
interstate  commerce  require  certificate 
authority  from  the  Commission. 
Although  section  601(a)  of  the  NGPA 
removed  certain  gas  from  the 
Commission's  NGA  jurisdiction,  some  of 


•"  APGA  at  58. 

•'•  The  fact  the  purchaser  terminated  the  contract 
would  not  deprive  it  of  its  section  315(b)  rights.  See 
Order  No  B5-A.  FERC  Stats,  and  Regs.  |  saeso 
(1966)  at  30.164-66. 

"•  Section  277.a04(b^ 


•••  ANR  and  CIG  at  27. 

••'  Florida  Gas  at  12-15;  Transwestem  at  6-10. 
Florida  Gas  and  Transwestem's  position  on  this 
issue  is  not  entirely  clear.  They  may  be  arguing  that 
the  sale  of  abandoned  gas  requires  certificate 
authority  only  if  the  sale  is  for  resale  in  interstate 
commerce.  I.e.,  a  Juriidictionat  sale  under  the  NGA. 


which  may  be  released  under  the  good 
faith  negotiation  rule,  the  only  released 
gas  which  needs  and  therefore  receives 
abandonment  authority  under  the  rule  is 
the  gas  which  has  not  been  removed 
from  the  Commission's  NGA 
jurisdiction.  Therefore,  since  the  gas 
which  is  abandoned  under  the  good 
faith  negotiation  rule  has  not  been 
removed  from  the  Commission's  NGA 
jurisdiction,  the  sale  of  such  gas  for 
resale  in  interstate  commerce  requires 
NGA  certificate  authority.  The  new 
§  157.301  grants  that  authority.  No 
certificate  authority  is  needed  for  any 
other  sales  of  the  abandoned  gas  or  for 
sales  of  gas  released  under  the  rule 
which  has  been  removed  from  the 
Commission's  NGA  jurisdiction. 

Tennessee  Gas  Pipeline  Company 
asks  if  the  blanket  certificate  authority 
granted  by  §  157.301  is  hmited  to  the 
first  sale  of  the  abandoned  gas,  or  if  is  it 
applicable  to  all  subsequent  sales  of 
such  gas.***  The  blanket  certificate 
authority  under  §  157.301  applies  to  any 
sale  of  the  abandoned  gas  by  the  party 
who  received  abandonment  authority 
under  the  good  faith  negotiation  rule. 
Thus,  if  abandoned  gas  has  been  sold 
under  the  authority  of  \  157.301  and 
such  sales  have  then  been  abandoned 
under  \  157.301(b)  (pre-granted 
abandonment),  subsequent  sales  from 
the  same  wells  or  leases  may  also  be 
made  under  §  157.301.  However,  the 
sales  authority  of  §  157.301  is  available 
only  to  the  first  seller  (or  its  successor) 
who  has  abandoned  sales  of  the  gas 
under  the  good  faith  negotiation  rule.  A 
reseller  who  purchases  such  gas  must 
have  its  own  certificate  authority  to  sell 
the  gas  for  resale  in  interstate 
commerce. 

Indicated  Producers  request  the 
Commission  to  extend  the  due  date  for 
reports  of  sales  made  under  the 
authority  of  the  blanket  certificate  from 
March  1  to  June  1,  asserting  that  data 
relating  to  sales  during  the  latter  months 
of  the  preceding  calendar  year  will 
frequently  not  be  available  from  wells 
operated  by  other  parties  and  from  gas 
processing  plants  until  several  months 
after  the  end  of  the  year.***  The 
Commission  will  extend  the  due  date  of 
such  reports  until  April  1  because  it 
appears  that  some  additional  time  is 
warranted.  If  relevant  data  is  not 
available  to  a  producer  until  after  April 
1,  an  amended  report  should  be  filed. 

Kansas  Power  and  Light  Company  et 
al.  (KP&L  et  al.)  argue  that  the 
Commission  erred  by  failing  to  provide  a 
hearing  before  granting  blanket  sales 


•"  Tennessee  at  34. 

»•"  Indicated  Producers  at  32. 
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authorization  under  i  157.301  because 
Section  7(c)  of  the  NGA  requires  that  a 
hearing  be  held  before  issuance  of  a 
certificate  of  public  convenience  and 
necessity.*'*  The  Commission  believes 
that  the  opportunities  afforded  in  this 
proceeding  for  comments,  reply 
comnents,  public  hearing,  and  requests 
for  rehearing  satisfy  the  hearing 
requirement  of  section  7(c).'**  The 
Commission  has  already  found  that  sale 
of  the  abandoned  gas  for  resale  in 
interstate  commerce  by  a  producer 
already  authorized  to  sell  the  gas  to  an 
existing  interstate  purchaser  is  in  the 
public  interest.  A  requirement  of 
additional  hearings  on  individual 
applications  for  authority  to  sell  such 
abandoned  gas  would  be  unnecessary 
and  impose  a  detrimental  regulatory 
barrier  to  the  continued  movement  of 
the  gas  in  the  interstate  market, 
especially  since  producers  have  the 
option  to  sell  the  abandoned  gas 
elsewhere  without  a  certificate. 

/.  Transportation  Authority 

In  the  fmal  rule  the  Commission  noted 
the  concern  of  many  commenters  that 
pipelines  may  release  gas  under  the 
good  faith  negotiation  rule  but  then 
refuse  to  provide  transportation  to 
another  purchaser.  Since  a  pipeline 
which  can  refuse  to  transport  the 
released  gas  to  an  alternative  market  is 
in  a  position  to  extract  unreasonable 
concessions  from  the  producer  to  the 
detriment  of  the  market  generally,  or 
even  to  refuse  to  negotiate  at  all,  the 
Commission  acted  pursuant  to  its  NGA 
section  5(a)  and  other  statutory 
authority  to  prevent  such  forms  of  undue 
discrimination.  Accordingly,  the 
Commission  provided  for  the 
availability  of  transportation  services  by 
pipelines  not  subject  to  the  open-access 
provisions  of  Order  No.  438.  The 
transportation  service  was  authorized  to 
any  of  the  releasing  pipeline's  existing 
customers  (whether  firm  or  intemiptible, 
sales  or  transportation  customers)  and 
to  any  interconnecting  pipeline.  This 
transportation  requirement  was  a 
condition  on  the  right  of  the  existing 
pipeline  purchaser  to  terminate 
purchases  of  gas  from  a  first  seller  under 
the  rule,  and  on  the  pipeline's  right  to 
nominate  contracts  or  volumes  of  gas 
other  than  those  nominated  by  the 
producer.*"*  The  limited  transportation 


'»KPftLe1al.  atia 

"*  See  Area  Rale*  for  the  Appalachian  and 
Illinois  Basin  Areas.  44  FPC  1112  at  1117-1120  and 
1132  (1970). 

«••  See  18  CFR.  27aan(h). 


requirement  assures  that  the  pipeline's 
existing  customers,  especially  firm  sales 
customers,  have  continuing  access  to 
their  original  gas  supply,  and  that 
released  gas  will  fmd  a  ready  market. 
The  Commission  noted  that  the 
transportation  authorization  would 
ensure  that  the  released  gas  under  the 
new  ceiling  price  would  be  brought  to 
market,  would  serve  the  public 
convenience  and  necessity  under  NGA 
section  7.  prevent  undue  discrimination 
in  violation  of  NGA  section  5(a),  and 
would  thereby  lower  prices  for  all 
consumers  and  ensure  the  just  and 
reasonable  operation  of  the  new  ceiling 
price.**^ 

In  order  to  avoid  regulatory  cost  to  the 
pipeline,  or  unnecessary  delay  in 
achieving  market-responsive  benefits  to 
consumers,  the  Commission  provided  a 
blanket  transportation  certificate  under 
section  7(c)  of  the  NGA  to  jurisdictional 
pipelines  not  already  transporting  under 
Order  Na  436.***  The  Commission 
stated  that  refusals  to  transport  would 
be  scrutinized  carefully  under  the 
Natural  Gas  Act  and  other  applicable 
law. 

Requests  for  rehearing.  Several 
pipelines  and  others  have  challenged  the 
grant  of  transportation  authority  and  the 
transportation  requirement  in  the  rule, 
alleging  that  these  provisions  are 
outside  the  scope  of  the  Commission's 
authority  under  the  Natural  Gas  Act  and 
NGPA.*»*  Such  applicants  characterize 
the  transportation  provisions  in  the  rule 
as  an  unlawful  imposition  of  common 
carrier  status  on  unwilling  pipelines. 
Tennessee  and  KN  Energy  both  devote 
several  pages  of  their  rehearing 
applications  to  a  discussion  of  the 
legislative  history  of  the  Natural  Gas 


••'  The  Commission  found  that  "failure  to 
condition  [avoidance  of]  the  new  ceiling  price  with 
a  transportatioo  provision  would  cause  the  new 
ceiling  price  to  be  unjust  and  unreasonable  under 
section  S<a)  of  the  NGA."  insofar  as  the  gas  would 
not  be  brought  to  market.  51  FR  22213  (June  18. 
1986).  This  has  been  apparently  misconstrued  by 
some  petitioners  as  an  indication  that  the  new 
ceiling  pnce  is  somehow  not  withm  the  xone  of 
reasonableness  absent  the  transportation 
requirement.  This  issue  i*  discussed  infra. 

»••  See  Order  Na  451.  Appet>dix  B.  for  pipeline* 
already  indicating  intent  to  provide  non- 
discriminatory transportation  at  the  date  of 
issuance.  SI  FR  22222-23  [|une  18. 1986).  Pipelines 
transporting  Gas  under  the  blanket  certificate 
would  not  become  sabiecl  to  the  open-access 
requiremenla  of  Order  No.  436  (18  CFR  284.8(b)  and 
284.9(b)|  solely  by  reason  of  such  transportatioo. 
Moreover,  when  requested  by  the  Tirst  seller  to 
provide  transportation,  intermediary  pipelines  not 
subject  to  Order  No.  436  open-access  requirements, 
and  upstream  from  the  pipeline  releasing  gas  under 
the  rule,  may  use  the  separate  transportation 
certificate  under  section  7tc)  of  the  NGA  provided 
by  new  i  284.228. 

"•  See.  »*.  APCA  at  63-66;  AGO  at  12;  and  ANR 
and  CIG  at  5-6:  Florida  Gas  at  6-12;  Texas  Eastern 
at  21-22;  MPC/NASUCA  at  33-34. 


Act  and  the  specific  language  of  section 
602(b)(2)  of  the  NGPA,  to  support  the 
proposition  that  Congress  provided  that 
"[njo  person  shall  be  subject  to 
regulation  as  a  common  carrier  ...  by 
reason  of  any  transportation  . . . 
authorized  by  the  Commission  under 
section  311(a)  of  this  Act"  15  U.S.C. 
3371(a)  (IQBZ).***  The  Commission 
reiects  the  argument  that  Order  No.  451 
subjects  transporters  to  common  carrier 
regulation.  Rather,  the  transportation 
requirement  is  a  case-specific- 
requirement  arising  out  of  the  particular 
circumstances  of  individual  pipelines, 
their  certificate  obligations,  and  their 
duty  not  to  discriminate  unduly.  Some  of 
the  applicants  also  argue  that  the 
transportation  authority  and  new  ceiling 
price  are  so  "of  one  piece"  that  if  the 
transportation  provisions  are  held  to  be 
legally  flawed  or  to  require 
modification,  the  new  ceiling  price 
would  become  unjust  and 
unreasonable.** 'k 

Producers  and  large  industrial 
consumers  of  natural  gas  consider  the 
transportation  requirements  fully 
supportable  under  applicable  statutes 
and  Commission  precedents,  but  believe 
the  transportation  authorization  is  too 
narrow  in  scope."*  These  applicants 
urge  that  the  transportation  authority  be 
broadened  to  include  intermediate 
upstream  or  downstream  pipelines  if  the 
rule  is  to  have  the  optimum  desired 
effect  of  increasing  market 
responsiveness  in  the  natural  gas 
industry.*'*  Others  suggest  that 
intrastate  pipeline  transportation  should 
be  included,***  or  that  the  authorized 
transportation  should  cover  Order  No. 
436  (open  access)  pipelines  to  ensure 
that  transportation  of  released  gas  to 
new  purchasers  will  be  adequate.*" 

Commission  response.  We  disagree 
with  the  applicants  alleging  that  the 
transportation  authority  promulgated  in 
Order  No.  451  is  beyond  the 
Commission's  statutory  authority.  The 
transportation  obligation  placed  on  a 
pipeline  in  certain  circumstances  is 
supported  by  statute  and  case  law,  as 
discussed  infra. 

The  statutory  provisions  relevant  to 
the  Order  No.  451  transportation 
requirement  include  NGPA  sections  104, 
106,  and  501,**«  and  Natural  Gas  Act 


*•<>  Tennessee  at  25-2&  KN  at  20-25. 

'*■  See  e.g.,  KPSL  et  al.  at  »-I0:  Southern  Natural 
at  12. 

»•«  Indicated  Producers.  PGC. 

'•*  See.  eg.,  Indicated  Producers  at  18-24.  PGC  at 
7-9. 

***  H>AA  at  5. 

"*  Amoco  al  3. 

'•*  IS  U.S.C  3314.  3316.  and  3411  (1962). 
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sections  5,  7,  and  16.**'  In  particular, 
section  5(a)  and  its  interaction  with 
these  other  provisions  is  the  cenbvl 
focus  of  our  statutory  authority  here. 
Section  5(a)  provides  that  when  the 
Commission  finds  that 
any  rule,  regulation,  practice,  or  contract 
affecting  such  rate,  charge,  or  classification  is 
unjust,  unreasonable,  unduly  discriminatory, 
or  preferential,  the  Commission  shall 
determine  the  just  and  reasonable  rate, 
charge,  classification,  rule,  regulation, 
practice,  or  contract  to  be  thereafter  observed 
and  in  force,  and  shall  fix  the  same  by 
order  .... 

15  U.S.C.  717d(a)  (1982).  Certain 
applicants  simply  ignore  these  relevant 
statutory  provisions  and  instead  focus 
on  NGPA  section  311.«»«  No  "common 
carrier"  status  has  been  mandated  that 
would  contravene  NGPA  section 
602(b)(2).  Rather,  the  statutory  authority 
for  the  essential  transportation 
requirement  is  found  in  sections  5(a)  and 
7  of  the  Natural  Gas  Act  (NGA).  and  the 
general  grants  of  authority  in  the  NGA 
and  NGPA.  namely.  NGA  section  16  and 
NGPA  section  501(a).***  in  conjunction 
with  NGPA  sections  104(b)(2)  and 
106(c). 

Some  applicants  challenge  the 
Commission's  power  to  condition  rates 
under  NGPA  sections  104(b)(2)  and 
106(c)  and  NGA  sections  5(a)  and  7.»«>» 
As  previously  emphasized,  the 
Commission's  authority  here  derives 
from  a  harmonious  interrelationship  of 
NGA  section  5  with  sections  7  and  16, 
not  from  any  of  them  in  isolation. 

Other  applicants  acknowledge  that 
the  Commission  has  such  authority  that 


"'  15  \JS.C.  717d.  Tirf,  and  717o  (1962). 

•••  They  slate  that  while  section  311(aMl)  of  the 
NGPA  permits  the  Commission  to  authorize 
interstate  pipelines  to  provide  interstate 
transportation  for  local  distribution  companies  arid 
intrastate  pipelines,  section  e02(b)(2)  of  the  NGPA 
provides  that  no  person  shall  be  subfect  to 
regulation  as  a  common  carrier  by  reason  of  any 
section  311(a)  transporiation.  However,  the 
transportation  policy  of  Order  No.  451  Is  not 
predicated  on  NGPA  section  3n(a). 

•»•  Section  16  of  the  NGA  provides  that  'Itjhe 
Commission  shall  have  power  to  perform  any  and 
all  acts,  and  to  prescribe,  issue,  make,  amend,  and 
rescind  such  orders,  rules,  and  regulations  as  it  may 
find  necessary  or  appropriate  to  carry  out  the 
provisions  of  this  act."  15  U.S.C.  717o  (1982).  Section 
501(a)  of  the  NGPA  provides  that  "Itjhe  Commisaion 
...  is  authorized  to  perform  any  and  all  acts 
(including  any  appropriate  enforcement  activity), 
and  to  prescribe,  issue,  amend,  and  rescind  such 
rules  and  orders  as  it  may  find  necessary  or 
appropriate  to  carry  out  its  functions  under  this 
Act."  IS  use.  3411(a)  (1962). 

'"  See,  e.g..  APCA  at  64  nZ  ("section  S(a) 
contains  no  express  authority  to  order 
transportation")  quoting  Order  No.  436.  PERC  Stats. 
A  Regs.  1  30.865.  p.  31.500  (1085)  (emphasis  in  the 
original):  and  APCA  at  87  ("the  Commission  cites 
its  conditioning  power  under  NGPA  sections  104(b) 
and  10e(c)  as  statutory  authority  authorizing  it  to 
impose  a  mandatory  transporiation  obligation  . . . 
(boll  cites  no  legislative  history  or  case  law  to 
•upi  ort  this  assertion ") 


may  be  used  to  effect  access  to  gas.  but 
argue  that  the  Commission  overreached 
its  authority  in  this  instance,*"'  These 
applicants  contend  that  it  constitutes  an 
abuse  of  the  Commission's  discretion  to 
preserve  the  pipeline  purchaser's 
transportation  obligation  as  part  of  the 
good  faith  negotiation  procedures.  This 
is  simply  a  plea  to  substitute  these 
applicants'  judgment  of  what 
requirements  are  in  the  public  interest 
for  the  Commission's.  This  suggestion  is 
rejected  because  the  Commission  finds 
the  public  interest  will  be  served  by  the 
transportation  obligation — by  the 
protection  of  the  existing  firm  customers 
and  the  continuance  of  the  flow  of  gas  to 
the  market— and  this  is  integral  to  the 
functioning  of  the  rule.'°*  The 
Commission  therefore  confirms  that  the 
rule,  as  promulgated,  benefits  all 
participants  in  the  process — consumers, 
transmission  and  distribution 
companies,  and  producers — and 
declines  to  remove  the  important 
transportation  obligation  from  releasing 
pipelines. 

KN  and  others  appear  to 
misapprehend  the  interrelationship 
between  the  Commission's  authority  to 
establish  just  and  reasonable  rates  for 
the  transportation  and  sale  of  natural 
gas  under  NGA  section  5.  the  new  just 
and  reasonable  ceiling  price,  and  the 
transportation  requirement.  Certain 
language  in  the  order  may  be  the  source 
of  the  misapprehension.  Accordingly, 
the  Commission  would  note  that  its 
statement  that  the  "failure  to  condition 
the  new  ceiling  price  with  a 
transportation  provision  would  cause 
the  new  ceiling  price  to  be  unjust  and 
unreasonable  under  section  5(a)  of  the 
NGA."  '•>•  merely  reflects  its  conclusion 


•0'  See  e.g..  Norihem  Natural  at  26  (To  the 
extent  conditions  may  be  attached  to  an  exercise  of 
this  authority  at  all,  these  conditions  may  extend 
only  to  the  regulated  entities  that  are  changing  the 
rates"  (emphasis  in  original)).  Yet.  the  pipehne 
ceasing  purchase  of  high-cost  gas  (or  any  gas  for 
that  matter)  under  Order  No.  451  is  effectively 
changing  its  rates  as  well.  INCAA  at  13-14  takes  a 
slightly  different  tack.  While  acknowledging  the 
Commission's  conditioning  power,  INGAA  ob|ect8 
to  the  transporiation  provision.  ("While  INGAA 
disagrees  with  the  asseriion  by  the  Commission  of 
an  authority  to  require  pipelines  to  transport  gas. 
we  do  not  doubt  generally  that  the  Commission's 
conditioning  authority  can  lawfully  affect  the  access 
of  deregulated  gas  into  interstate  commerce,"  citing 
FPC  V.  Transcontinental  Gas  Corp.  365  U.S.  1  (1961). 
See  also  Tennessee  at  26-30.  Tennessee 
acknowledges  that  where  "the  purchaser  will  have 
t)een  granted  a  valuable  right ...  the  condition  may 
be  lawfully  attached."  Tennessee  at  30. 

•><  Because  transporiation  is  being  required 
pursuant  to  NGA  sections  5,  7.  and  16  the  rule  is 
changed  by  deleting  the  phrase  "deemed  to  agree" 
and  conforming  changes  are  made  at  SS  270.201(h) 
and  284.225(a)  of  the  regulations. 

sot  51  FR  22213  (June  18. 1986). 


that  failure  to  condition  avoidance  of 
the  new  just  and  reasonable  ceiling 
price  on  the  availability  of 
transportation  would  cause  the  new 
ceiling  price  to  become  unjust  and 
unreasonable  under  section  5(a)  of  the 
NGA,  insofar  as  the  gas  would  not  be 
brought  to  market,  the  market- 
responsive  benefits  of  the  rule  would 
not  be  achieved,  and  the  rights  of  first 
refusal  granted  to  firm  sales  customers 
would  be  frustrated  in  operation.  Thus, 
the  focus  of  the  transportation  provision 
is  not  on  price  qua  price,  but  on  the 
essential  need  to  get  the  gas  to  market. 

There  was,  in  short,  no  intention  to 
imply  that  the  new  just  and  reasonable 
ceihnc  price  is  outside  the  "zone  of 
reasonableness"  absent  transportation. 
Rather,  the  price  bid  for  the  section  104 
or  106  gas,  whether  up  to  the  new  ceiling 
or  below  it  will  elicit  neither  the  supply 
nor  price  response  which  is  the 
underlying  purpose  of  the  rule,  if  the  gas 
cannot  be  brought  to  market.  In  that 
case,  the  new  'just  and  reasoqable" 
ceiling  price  would  be  the  product  of  a 
meaningless  exercise,  since  lacking  the 
ancillary  but  integral  transportation  the 
gas  would  have  much  greater  difficulty 
reaching  the  market,  and  the  benefits  of 
the  rule  would  be  commensurately 
delayed  or  curtailed.  Furthermore,  the 
significant  role  of  the  right  of  first 
refusal  in  protecting  firm  sales 
customers  and  consumers  would  be 
frustrated  directly  and  completely 
without  the  availability  of 
transportation.  In  the  absence  of 
assured  transportation,  the  right  of  first 
refusal  would  be  a  hollow  gesture, 
because  it  could  not  operate  without  a 
separate,  contestable  transportation 
authorization.  Consequently,  the 
Commission  would  be  seriously 
constrained  in  its  analysis  of  the  just 
and  reasonable  result  without  the 
availability  of  transportation.*"* 

As  one  court  has  stated,  "  'just  and 
reasonable'  is  merely  a  term  of  art  for 
the  public  interest.  .  .  ."  '"*  No  one 


"*  This  distinguishes  Order  No.  451  from  Opinion 
No.  245  cited  by  some  petitioners  in  support  of 
recission  of  the  transportation  authorization. 
FelmonI  Oil  Corporation  and  Essex  Offshore.  Inc.. 
33  FERC  \  61.333  (1985).  rehg  denied.  34  FERC 
1  61.296  (1986).  petition  for  review  pendinq  sub  nam. 
Consolidated  Edison  Company  of  New  York,  et  al. 
V.  FERC,  DC.  Cir.  Nos.  86-1166  et  al.  In  Opinion  No. 
245  the  Commission  was  concerned  solely  with 
crafting  a  proper  limited  term  abandonment  so  as  to 
protect  the  rights  of  all  of  the  several  parties  in  a 
single  abandonment  proceeding.  Under  Order  No. 
451,  however,  omission  of  transportation  access 
would,  as  discussed  in  the  text,  undermine  the  just 
and  reasonable  result. 

""  Pennzoil  Co.  v.  FERC,  645  F.2d  360  at  392  n.27 
(Sth  Cir.  1981). 
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should  misapprehend  any  language  in 
Order  No.  451  as  a  statement  that  the 
new  alternative  ceiling  price  under 
NGPA  sections  104  and  106  is  not 
prescribed  in  the  public  interest  and 
just  and  reasonable  as  within  the 
reasonable  range  of  replacement  costs. 
However,  newly  priced  gas  must  be 
keyed  to  the  availability  of 
transportation,  or  the  market-responsive 
benefit  of  the  rule  would  be  lost,  and  the 
public  interest  benefits  of  the  new 
ceiling  price  also  lost.  It  is  in  this  sense 
that  the  new  ceiling  is  only  just  and 
reasonable  in  conjunction  with  the 
accompanying  transportation  provision. 

The  facilitation  of  market-responsive 
pricing  undertaken  in  Order  No.  451  by 
continuation  of  the  transportation 
requirement  for  released  gas  under  the 
Order  No.  451  procedures  fully  comports 
with  NGA  and  NGPA  goals  of  adequate 
supply  at  a  reasonable  cost.  By  requiring 
a  pipeline  to  continue  to  provide 
transportation  for  released  volumes,  the 
pipeline  is  prevented  from  unduly 
discriminatinq  against  the  existing  seller 
and  harming  competition  by  denying  a 
producer  transportation  and  thereby 
blocking  the  benefits  of  the  final  rule.'*** 
The  Commission's  authority  serves  as  a 
"first  line  of  defense"  against 
anticompetitive  practices.*"^ 

Nor  must  the  Conunission  make 
specific  findings  for  each  pipeline;  it  can 
exercise  its  authority  under  NGA 
sections  5(a),  7,  and  16  generically  as  it 
did  here.'"*  While  the  seller's  side  of 
the  wellhead  market  is  workably 
competitive,  considerable  evidence 
suggests  that  pipeline  buyers  in  the 
wellhead  market  have  significant 
market  power.  Recent  studies  by 
EIA  '°"  and  Broadman.*'"  for  example, 
reach  this  conclusion. 

In  the  final  rule,  the  Commission  is 
using  its  section  5(a)  authority  to  require 
that  the  blanket  transportation 
authorization  established  by  the  rule  be 
utilized  by  the  former  pipeline 
purchaser.  This  is,  in  effect,  a 
continuation  of  the  pipeline's  existing 


">*  Cf.  Richmond  Power  h  Ught  v.  FERC  574  ?2A 
010.  623  (DC.  Cir.  1978)  (Even  though  the 
Commission  has  no  authority  to  compel 
transmission  service,  a  dtfTerent  case  is  presented 
when  the  agency  acts  to  prevent  undue 
discnmination  or  anticompetitive  activities). 

""  See  Gulf  States  Utilities  Co.  v.  FPC.  411  U.S. 
747,  7(»  (1973). 

»»•  See  Wisconsin  Gas  Co.  v  FERC  770  F.2d  1144 
(DC.  Cir.  1985). 

'"*  Richard  P.  O'Neill,  lame*  B.  Tobin.  and  Henry 
Clarius.  "Pipeline  Mergers  and  Their  Potential 
Impact  on  Natural  Gas  Markets."  Natural  Cos 
Monthly.  Energy  Information  Administration. 
February  1986.  p.  XXVUl. 

'">  Harry  G.  Broadman.  "ElenenU  of  Market 
Power  in  the  Natural  Gas  Pipeline  Industry".  The 
Energy  journal.  Vol  7.  No.  1  (1986).  p.  136. 


service  obligation  to  move  the  gas  to 
market" '  If  a  pipeline  refuses,  without 
Commission  authorization,  to  continue 
to  transport  the  volumes  of  gas  its 
facilities  were  dedicated  to  transport, 
under  the  circumstances  of  this  rule,  that 
will  be  considered  an  unauthorized 
abandonment  separate  and  apart  from 
the  seller's  abandonment  of  the 
"sale".***  The  pipeline's  abandonment 
must  be  considered  in  light  of  its 
"obligation,  deeply  imbedded  in  the  law. 
to  continue  service."  '"  This  is 
particularly  apposite  in  the  context  of 
the  good  faith  negotiation  procedures, 
should  the  pipeline's  existing  firm  sales 
customers — those  for  whose  benefit  the 
facilities  were  certificated  and  whose 
rates  supported  those  facilities — 
exercise  their  right  of  first  refusal  and 
purchase  the  released  gas.  It  is  also 
important  so  that  producers  will  have 
market  access  for  these  certificated  gas 
supplies. 

This  Order  No.  451  transportation 
requirement  then  is  not  "common 
carriage"  as  argued  by  some 
commenters.  Rather,  it  is  a  requirement 
that  in  particular  circumstances  the 
former  pipeline  purchaser  must  utilize 
the  blanket  transportation  authorization 
granted  under  the  rule,  because  it  is  not 
being  relieved  of  its  existing  obligation 
to  move  the  gas,  in  order  to  further  the 
Commission's  goals  under  NGA  section 
5(a)  of  protecting  existing  customers, 
moving  gas  to  market  and  achieving  the 
just  and  reasonable  benefits  of  the  rule. 

A  number  of  petitioners  note  the 
Commission's  authority  to  direct 
extension  or  improvement  of 
transportation  facilities  under  NGA 
section  7(a)."*  Yet  Order  No.  451  is  not 
grounded  on  the  exercise  of  NGA 
section  7(a)  authority  and  thus 
allegations  of  exceeding  that  authority 
are  misplaced.  No  extension, 
improvement  or  establishment  of 
facilities  occurs  imder  Order  No.  451. 
Rather,  existing  faciHties  are  hkely  to  be 
used  as  they  were  before,  only  the 
business  relationships  of  the  parties  will 
have  been  changed.  Accordingly, 
citations  to  section  7(a)  cases  in  support 
of  the  proposition  that  the  Commission 
cannot  impose  transportation 


»"  United  Gas  Pipe  Une  Co.  v.  FPC  3«5  U.S.  S3 
(1966);  Panhandle  Eastern  Pipe  Une  Co.  v.  FERC 
803  FJd  728  (D.C  Cir.  1986). 

'  ■  *  See.  e.g..  United  Gas  Pipe  Une  Co.  v. 
McCombs.  442  US.  529  (1979):  California  v. 
Southland  Royalty  Co..  436  U.S.  519  (1978);  Sunny 
Mid-ContinenI  Oil  Co.  v.  FPC.  364  U.S.  137  (1980). 

<  ■  *  See  Michigan  Consolidated  Gas  Co.  v.  FPC 
283  F.2d  204.  214  (DC.  Cir.  I960),  cert,  denied.  364 
U.S.  913  (1980). 

»'«  15  U.S.C  717f(a)  (1982).  See  e.g..  Southern 
Natural  at  20-21  citing  Rural  Energy  Systems.  Inc. 
34  FERC  1 61.389  (1986). 


obligations  are  not  on  point"'  since 
under  Order  No.  451.  the  Commission  is 
exercising  its  section  5(8)  authority  (in 
conjunction  with  the  other  statutory 
bases  discussed  herein). 

Nor  is  there  any  violation  of  the  "able 
and  willing"  requirement  of  NGA 
section  7(e),"*  as  argued  by  some 
commenters.*"  If  a  pipeline  elects  to 
bid  a  lower  price  than  the  price  which  it 
is  obligated  to  pay  under  the  existing 
contract  and  to  accept  the  right  to 
countemominate  higher  priced  old  gas 
(above  market  levels)  in  old  gas 
contracts  and  high-cost  gas  in  multi- 
vintage  contracts  for  possible  reduction, 
the  purchaser  signals  that  it  will  seek  to 
abandon  purchases  of  that  gas  if  its 
price  terms  are  not  met  If  a  purchaser  is 
willing  and  able  to  purchase  and 
transport  gas  sold  under  the  producer's 
certificate,  (a  finding  which  was  made 
by  the  Commission  in  granting  the 
certificate  in  the  first  place,)  the 
Commission  finds  as  a  matter  of  law 
that  the  purchaser  remains  "able  and 
willing"  to  continue  transporting  gas 
released  under  Order  No.  451.  The 
pipeUne  cannot  simply  refuse  to 
transport  the  gas  and  by  that  act  thwart 
the  Commission's  exercise  of  its 
remedial  authority  under  sections  5(a) 
and  16.  Nor  can  the  pipeline,  by  that  act, 
relieve  itself  of  its  existing  service 
obligation  to  transport  the  gat. 

Both  the  NGA  and  the  NGPA  confer 
general  grants  of  authority  to  the 
Commission  which  have  been 
interpreted  broadly  by  the  courts  and 
which  support  the  transportation 
obligation  in  the  final  rule.  Under  the 
broad  authority  granted  pursuant  to 
section  501  of  the  NGPA  and  section  16 
of  the  Natural  Gas  Act,  the  Commission 
may  act  to  prevent  and/or  eliminate 
distortions  in  the  natural  gas  markets  in 
conjunction  with  its  specific  authority 


*'•  See.  e.g..  Southern  Natural  at  20-21  citing 
Panhandle  Eastern  Pipe  Line  Co.  v  FPC,  204  F  2d 
675,  679-81  (Jfd  Cir.  1953):  Panhandle  Eastern  Pipe 
line  Co.,  15  FPC  46,  56-59  (1956).  afTd  sub  nam. 
Cmitral  West  UtiHty  Co.  v  FPC.  247  F.2d  306.  311 
(1957);  Consolidated  Gas  Supply  Corp.,  28  FERC 
161.350(1964). 

»'•  15  use.  717f(e)  (1982)  ( "(AI  certificate  shall 
be  issued   ...   if  it  is  found  that  the  applicant  is 
able  and  willing  properly  to  do  the  acts  and  to 
perform  the  service  proposed  .  .  .  .'T 

"^  See.  e.g..  KN  at  31  and  at  34  citing  Atlantic 
Refining  Co.  v.  Public  Service  Commission  of  New 
York,  380  U.S.  378  (1959).  FPC  v.  Texaco.  417  U.S. 
380,  394  (1974):  Hunt  v.  FPC  308  F.2d  334,  341  (5lh 
Cir.  1962)  rev  don  other  grounds.  378  U.S.  515  (1964); 
Northern  California  Power  Agency  v.  FPC  514  ?2A 
184.  ISO  (D.C.  Cir.  1975).  Not  only  are  these  cases 
inapposite  from  the  perspective  of  the  purchaser's 
abandonment  of  its  purchases,  the  facilities  to  be 
used  for  the  required  transportation  will  be 
adequate  for  the  service  proposed,  since  they  are 
already  being  utilized  for  that  purpose.  See 
Northern  Natural  Gas  Co..  25  FPC  54a  544  (1961). 
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under  NGPA  sections  104(b)(2)  and 
106(c},  and  NGA  sections  5(a)  and  7. 
Such  general  grants  of  authority,  of 
which  NGA  section  16  and  NGPA 
section  501  are  examples,  are  "not 
restricted  to  procedural  minutiae, 
and  .  .  .  authorize  means  of  regulation 
not  spelled  out  in  detail,  provided  the 
agency's  action  conforms  with  the 
purposes  and  policies  of  Congress  and 
does  not  contravene  any  terms  of  the 
Act"  *'•  More  recently,  in  Northern 
Natural  Cos  Co.  v.  FERC,  785  F.2d  338, 
343  (D.C.  Ch-.  1986),  the  court  held  that 
Congress  has  granted  broad  remedial 
authority  in  section  16  of  the  Natural 
Gas  Act  to  carry  out  the  difficult  task  of 
regulating  the  natural  gas  industry 
"under  appropriate  equitable 
circumstances"  and  found  it  appropriate 
for  the  Commission  to  construe  its 
authority  broadly.* •• 

The  statutes  discussed  herein  (NGA 
sections  5,  7, 16  and  NGPA  sections  104, 
108  and  501)  sujjport  the  Commission's 
authority,  and  those  applicants  that 
assert  there  is  no  statutory  basis  for  an 
obligation  to  continue  service  to  bring 
the  gas  to  market  are  in  error. 

Adjustment  to  transportation 
authorization.  After  careful 
consideration  of  various  commenters' 
requests.****  the  Conunission  has 
determined  to  expand  the  transportation 
authorization  in  the  rule  to  cover 
upstream,  third-party  pipelines  which 
may  transport  the  released  gas  for 
redelivery  into  the  system  of  the  former 
pipeline  purchaser.  The  Commission 
finds  that  providing  a  voluntarily 
assumable  blanket  transportation 
authorization  for  upstream  "feeder" 
pipelines  will  serve  the  twin  public 
interest  goals  of  protecting  existing  firm 
customers  and  continuing  the  flow  of 
gas  to  the  market 

The  Commission  believes  upstream 
pipelines  with  available  capacity  will 
thus  be  able  to  utilize  the  blanket 
authorization  provided  without  any 
regulatory  delay  or  impediment  in  order 
to  provide  essential  transportation 
services  to  the  same  extent  they  had 
previously. 

The  Commission  does  not  believe  any 
blanket  transportation  authorization  is 
required  for  int^connecting  pipelines 


"•  K4esa  Petroleum  Co.  v.  FPC  441  FJd  182. 187 
(5th  Cir.  1971),  citing  Niagara  Mohawk  Power  Corp. 
V.  FPC,  S79  F.ad  1501 

"*5Sseo/K>  Consolidated  Gas  Transmission 
Corp.  V.  FERC  771  ¥2d  1536, 1550-51  piC  Cir. 
1965):  Public  Service  Comm'n  of  the  Stale  of  N.Y.  v. 
FPC  327  F  2d  893.  897  (DC.  Dr  1964).  (Section  18  of 
the  Natural  Gas  Act  held  to  provide  a  basis  for  the 
Commission  to  cope  with  unforeseen  problems,  and 
is  Bot  confined  to  procedural  regulations,  bat  is  a 
broad  grant  of  authority.) 

""  See.  e.g..  bidicaled  Producers  at  22-24:  PGC  at 
7-9. 


downstream  of  the  former  pipeline 
purcbaser.  Under  the  final  rule,  the 
former  pipeline  purchaser  is  already 
required  to  deliver  the  released  gas  to 
any  interconnecting  pipeline,  which  may 
continue  to  transport  the  gas  under  such 
transportation  authorization  as  already 
exists,  or  which  it  may  obtain  in  the 
future.  Interconnecting  downstream 
pipelines  thus  have  the  right  to  purchase 
released  gas  and  have  it  delivered  by 
the  releasing  pipeline  to  the  point  of 
interconnection.  Transportation  beyond 
that  point  requires  separate 
authorization. 

In  any  situation  where  a  producer  or 
end-user  believes  it  is  being  unduly 
discriminated  against  by  any  third-party 
upstream  or  downstream  pipeline  with 
respect  to  transportation  services,  it 
may  request  the  Commission  to 
intercede  and  remedy  the  situation 
through  the  filing  of  a  complaint 
pursuant  to  18  CFR  385.206.  The 
Commission  intends  the  transportation 
authorization  under  Order  No.  451  to  be 
self-implementing,  however,  and 
anticipates  that  such  complaints  will  be 
rare. 

The  Commission  also  denies  requests 
for  expansion  of  the  transportation 
authority  to  intrastate  pipelines, 
Canadian  producers,  domestic 
producers  on  a  non-releasing  pipeline 
system,  or  to  producers  without  any  old 
gas.**'  This  will  in  no  way  be  unduly 
discriminatory  or  harm  such  entities. 
Intrastate  producers  are  in  large  part 
beyond  this  Commission's  jurisdiction. 
In  any  event  consistent  with  the  goal  of 
eliminating  disparities  between  the 
interstate  and  intrastate  markets,  the 
rule  already  provides  that  gas  subject  to 
section  106{b)  is  eligible  for  the 
alternative  ceiling  price  if  the  seller  and 
purchaser  so  agree.  As  for  Canadian 
producers,  the  Order  No.  451  program 
arises  out  of  the  old  gas  ceiling 
adjustment  provided  for  in  NGPA 
sections  104  and  106  and  does  not 
involve  Canadian  gas,  which  is  free 
from  any  constraints  as  to  price  under 
Title  I  of  the  NGPA.***  In  the  more 
market-responsive  arena  provided  by 
the  final  rule.  Canadian  producers  as 
well  as  domestic  producers,  whether  on 
non-releasing  pipelines  or  not  will  find 
less  discrimination  and  preference  as 
gas  sales  and  purchases  become  more 
market-driven.  Competitive  sellers  will 
more  easily  find  an  available  market, 
and  may  obtain  transportation  under 
existing  procedures. 


"■See  btdependenl  Petroleam  Ass'n  of  Canada; 
Westcoast  Traasaucsioa  Co..  Ltd.  and  Westcoast 
Resource*.  Ism:.;  IPAA. 

"•  15  VS.C.  3»ll(bM4KA)  (1962). 


Indicated  Producers  request  the 
Commission  to  clarify  that  the  first 
seller  may  be  a  shipper  under  the 
blanket  transportation  certificate. 
Indicated  Producers  state  that  there  is 
language  in  the  text  of  the  rule 
indicating  that  if  a  first  seller  requests 
transix>rtation  service,  a  separate 
transportation  certificate  under  section 
7(c)  is  necessary,***  and  request  a 
clarification  that  the  first  seller,  as  well 
as  any  other  shipper,  is  entitled  to 
receive  transportation  under  the  blanket 
certificate.'**  TTie  Commission  grants 
the  requested  clarification  that  the 
transportation  certificate  applies  to 
transportation  on  behalf  of  the  first 
seller  taking  part  in  the  good  faith 
negotiation  procedures  and  to  any 
shipper.  This  clarification  is  intended  to 
be  consistent  with  the  discussion  supra 
regarding  upstream  and  downstream 
third-party  pipelines,  however.  Thus, 
although  the  final  rule  authorizes  and 
requires  transportation  by  the  releasing 
pipeline  on  behalf  of  any  shipper- 
purchaser,  the  blanket  transportation 
authorization  extended  to  upstream, 
third-party  pipelines  is  available  for 
their  voluntary  utilization,  but  their 
decision  to  utilize  or  not  utilize  the 
authorization  will  be  subject  to  review. 
Simiiariy.  downstream  interconnecting 
pipelines  may  not  unduly  discriminate  in 
the  use  of  their  existing  transportation 
authorizations,  or  authorizations  they 
may  obtain  in  the  future.  In  the  vast 
majority  of  circumstances  then,  the 
Commission  anticipates  that  pipelines 
both  upstream  and  downstream  of  the 
former  pipeline  purchaser  will  continue 
to  provide  transportation  services  as 
before,  while  billing  the  actual 
purchaser  or  contractor  of  the 
transportation  service  instead  of  the 
former  pipeline  purcbaser.  Only  the 
former  pipeline  purchaser  is  obligated  to 
provide  transportation  to  any  customer 
or  interconnecting  pipeline  under  the 
transportation  authorization  estabhshed 
in  the  final  rule.  Refusals  to  transport  by 
upstream  or  downstream  pipelines  may 
be  unduly  discriminatory  or  otherwise 
unlawful,  however,  and  will  be  given 
close  and  prompt  scrutiny  in  the 
unlikely  event  they  occur.  Unlike  former 
pipeline  purchasers,  upstream  pipelines 
have  no  incentive  not  to  continue 
transporting  as  before.  Accordingly,  the 
Commission  finds  no  current  need  to 
make  use  of  the  transportation 
certificate  mandatory  for  upstream 
pipelines. 


'"  Indicated  Ptoducert  «t  Zl. 
'"  Id. 
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/.  Transportation  Rates 

In  the  final  rule  the  Commission 
determined  that  the  transportation 
thereunder  would  be  provided  as  far  as 
practicable  in  accordance  with  the 
terms  and  conditions  requested  by  the 
Rrst  seller  and  its  purchaser  and  at  rates 
promulgated  as  part  of  the  rule.  The 
rates  were  based  on  the  §  284.7  concepts 
established  in  Order  No.  436  and 
codified  in  18  CFR  284.7.  In  order  to 
expedite  access  of  existing  Hrm  sales 
customers  to  released  gas.  such 
customers  were  given  a  right  of  first 
refusal. 

Where  an  existing  firm  sales  customer 
requested  transportation  of  released  gas 
within  its  existing  firm  sales  contract 
demand,  its  cost  for  such  transportation 
was  not  to  exceed  that  which  if  would 
have  incurred  in  purchasing  the  gas  from 
the  releasing  pipeline.  To  achieve  this 
result,  the  rate  was  based  on  the 
appropriate  components  of  the 
commodity  charge  in  the  customer's 
applicable  sales  rate  schedule,  with  a 
credit  for  volumes  of  gas  transported 
against  any  minimum  commodity  bill 
obligation.  This  rate  was  essentially  the 
commodity  sales  rate  of  the  pipeline  less 
purchased  gas  costs.  No  demand  charge 
or  reservation  fee  was  assessed  since 
that  would  be  recovered  from  the 
customer  as  part  of  its  sales  demand 
rate. 

Where  an  existing  firm  sales  customer 
requested  transportation  of  released  gas 
in  excess  of  its  existing  contract 
demand,  or  the  gas  was  transported  to 
any  pipeline  or  customer  other  than  an 
existing  customer  on  a  firm  basis,  the 
rate  was  to  be  based  on  a  transportation 
rate  schedule  on  File  with  the 
Commission  that  conformed  to  18  CFR 
284.7  and  either  §  284.8(d)  for  firm 
service  or  §  284.9(d)  for  interruptible 
service.  (Thus,  the  firm  rate  could 
include  an  appropriate  reservation  fee 
since  the  costs  associated  with  use  of 
capacity  for  transportation  in  excess  of 
contract  demand  are  not  otherwise 
recovered  from  such  customers  as  part 
of  any  sales  demand  rate.)  Until  such 
rates  become  effective,  the  pipeline  must 
use  the  rate  in  one  of  the  pipeline's  rate 
schedules  on  file  with  the  Commission 
which  the  pipeline  determines  covers 
service  comparable  to  the  transportation 
service  authorized. 

Requests  for  rehearing.  A  number  of 
applicants  have  raised  questions 
regarding  the  practical  application  of  the 
transportation  rates  established  in  the 
final  rule.  They  raise  questions  about 
the  priority  of  access  to  the 
transportation  authorized  under  Order 
No.  451.  and  the  relationship  of 
transportation  priorities  under  Order 


No.  436.  Pipeline  applicants  are 
concerned  that  they  may  underrecover 
some  of  their  costs  and  ask  that  their 
sales  obligations  be  reduced 
commensurate  with  volumes  released. 
Consumers  and  producers  are 
concerned  that  the  transportation 
authorization  be  truly  effective  in 
bringing  gas  to  market,  and  that  the 
transportation  rates  be  non- 
discriminatory so  as  to  achieve  this  goal. 
Distribution  companies  raise  technical 
questions  about  the  determination  of 
transportation  rates  under  Order  No. 
451.  the  impact  of  existing  pipeline 
tariffs,  and  the  interplay  with  Order  No. 
436. 

Commission  response.  The 
Commission  will  not  grant  the  requests 
of  several  applicants."*  that  a 
pipeline's  sales  obligations  associated 
with  contract  demand  for  a  firm  sales 
customer  exercising  its  right  of  first 
refusal  under  the  rule  be 
commensurately  reduced,  and  converted 
into  a  firm  transportation  obligation. 
Nothing  in  the  rule  is  intended  to 
unilaterally  affect  the  existing 
obligations  of  the  pipeline.  However, 
there  is  likewise  nothing  in  the  rule  that 
prevents  the  pipeline  and  the  firm  sales 
customer  from  mutually  agreeing  to 
changes  in  existing  obligations,  or  that 
prevents  the  pipeline  from  filing  an 
amendment  to  its  certificate.  The 
Commission  recognizes,  however,  that  a 
firm  sales  customer  who  elects  to 
exercise  the  right  of  first  refusal  and 
have  gas  transported  in  lieu  of 
purchasing  gas  from  the  pipeline, 
without  a  corresponding  reduction  in  the 
pipeline's  sales  obligation,  should 
compensate  the  pipeline  for  any  costs 
associated  with  standing  by  to  resume 
sales  service  should  the  firm  sales 
customer  subsequently  elect  to  purchase 
gas  from  the  pipeline  rather  than 
transportion  service.  Accordingly,  the 
Commission  shall  grant  the  applicants' 
request  that  pipelines  be  allowed  to 
assess  a  standby  charge  where 
appropriate.'**  The  Commission 
believes  that  this  charge  in  conjunction 
with  the  rate  revisions  discussed  below 
will  ensure  that  a  pipeline  receives 
neither  more  nor  less  for  providing 
transportation  than  it  would  for 
providing  sales  service.  A  firm  customer 
purchasing  transportation  service  in 
excess  of  contract  demand  under 
§  284.225(d)(2)  of  the  regulations  may 
already  be  paying  a  reservation  fee 


conforming  to  $  284.8(d).'*''  A  firm 
customer  purchasing  transportation 
service  within  contract  demand  under 
revised  §  284.225(d)(l]  should  be  subject 
to  the  same  obligation,  unless  it  is 
already  paying  a  demand  charge  related 
to  its  sales  service. 

Under  S  284.225(d)(1)  the  Commission 
intended  the  pipeline  to  collect  all 
appropriate  transmission,  storage,  and 
gathering  components  in  the  commodity 
rate,  less  purchased  gas  costs,  properly 
associated  with  the  provision  of 
transportation  service.  Thus,  applicants' 
assertions  of  underrecovery,  though 
understandable,  are  misplaced. 
Tennessee  Gas  Pipeline  Company 
expressed  the  concern,  for  example,  that 
the  credit  to  the  pipeline's  minimum 
commodity  bill  by  volume  of  gas 
transported  may  result  in 
undercollection  by  the  pipeline  of  the 
"production  cost  component"  of  its  sales 
commodity  rate.'**  This  is  resolved  by 
the  Commission  clarifying  that  pipelines 
may  revise  their  sales  rate  schedule  to 
recover  the  costs  associated  with 
standing  by  to  serve  a  firm  sales 
customer  who  does  not  reduce  contract 
demand.  The  standby  charge  may 
include  production  costs  if  the  costs  are 
incurred  in  providing  standby  service. 
Thus,  no  undercollection  would  occur. 
The  production  cost  component  should 
not  be  included  in  the  transportation 
rate  whether  or  not  transportation  is 
within  or  in  excess  of  contract  demand. 
If  transportation  is  within  contract 
demand,  then  a  standby  charge 
(associated  with  sales  service)  may 
include  production  costs.  If 
transportation  is  in  excess  of  contract 
demand,  then  production  costs  are 
recovered  through  the  currently  effective 
sales  rates.  Accordingly,  the  volumetric 
credit  to  the  minimum  commodity  bill  in 
9  284.255(d)(1)  is  appropriate.  The 
Commission  will  amend  the  regulatory 
text  at  S  285.225(d)(1)  to  more  clearly 
follow  the  §  284.7  concept  and  include 
all  appropriate  transportation  cost 
components,  and  will  allow  a  pipeline  to 
revise  its  sales  rate  schedules  to  provide 
a  standby  service.  Thus,  the  rate  for 
equivalent  services  paid  by  distributors, 
end-users,  and  others  will  essentially  be 
the  same. 

This  will  address  the  concerns  of 
Process  Gas  Consumers  Group  and 
others  that  distributors  should  not  be 
entitled  to  any  more  favorable 
transportation  rate  than  any  other 


»»*  See.  e.g..  Transwestem  at  18-20:  Natural  and 
United  at  14. 

"*  The  Commiision  doe*  not  intend  to  peimil 
juch  standby  charges  to  be  "loaded"  with 
inappropnate  costs  so  as  to  make  the  rate  so 
exorbitant  that  it  prevents  operation  of  the  rule. 


"' Where  a  customer  purchases  rirm  service 
under  |  204.8(d).  that  section  permits  the  pipeline  to 
Impose  a  reservation  fee  or  charge  on  the  shipper  as 
a  condition  for  providing  such  service. 

"•  Tennessee  at  32-33. 
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shipper."'  This  is  con&istent  with  Order 
No.  436  which  established  that  market- 
responsiveness  is  best  served  by 
transportation  rates  that  are  unbundled 
and  cost-based,  whether  they  apply  to 
existing  firm  sales  distribution 
customers  or  to  other  shippers,  and 
whether  within,  or  in  excess  of.  contract 
demand. 

Under  revised  |  284.22S{dKl),  a 
pipeline  shall  file  for  a  rate  schedule 
applicable  to  firm  sales  cnstomers  which 
meets  the  requirements  of  S9  284.7  and 
284.8(d).  To  the  extent  the  firm  sales 
customer  is  currently  paying  a  demand 
charge  related  to  sales  service,  the 
pipeline  must  waive  any  §  284.8(d) 
reservation  fee  that  would  otherwise  be 
charged.  In  addition,  the  pipeline,  as 
already  indicated,  may  include  an 
appropriate  revision  to  its  sales  rate 
schedules  to  recover  costs  associated 
with  the  pipeline's  standing  by  to  serve 
a  firm  rate  schedule  customer  who  does 
not  reduce  its  contract  demand."" 
Volnmea  of  gas  transported  will 
continue  to  be  credited  against  any 
minimum  bill  obligation  pursuant  to 
i  284.225{d)(l)(iii).  Of  course,  a  firm 
sales  customer  and  a  pipeline  that 
mutually  agree  to  reduce  the  pipeline's 
sales  obligation,  will  have  to  the  same 
extent  agreed  to  reduce  any  credit 
required  under  §  284.225(dMl)(iii).  Thus, 
all  customers  who  request  firm 
transportation  will  be  served  under  the 
pipeline's  firm  transportation  rate 
schedule  designed  in  accordance  with 
9  284.7.  Existing  firm  sales  customers 
will  be  protected  from  paying  twice  for 
the  same  capacity  by  the  requirement  in 
revised  5  284.225(d)(l)(ii)  that  pipelines 
must  waive  the  transportation 
reservation  fee  to  the  extent 
transportation  and  sales  do  not  exceed 
their  current  contract  levels."' 


"»  See.  e.g..  PGC  •!  10-12. 

"°  At  it  DOW  the  case  writh  the  rates  in 
I  284.225(d)(2)  and  (3^.  until  the  rate  in  revised 
J  2»4.225{dMl)  becomes  effective,  the  pipeline  must 
use  tke  rale  in  one  of  the  pipeline*  transportation 
rate  schedules  on  file  with  the  Commission  which 
the  pipeline  determines  covers  service  comparable 
to  the  transportation  service  authonzed  under 
{  284.225(d)(1).  The  Commitston  emphasizes  that 
the  transportation  aulhorization  is  self-executing 
and  further  that  the  interim  rate  requirements  for 
the  authorized  transportation  services  do  not 
require  any  separale  regulatory  approval  by  the 
Commission  and  do  not  provide  the  pipeline  with 
any  discretion  to  avoid  or  delay  providing  the 
transportation  services  under  the  interim  rate 
provision.  Rather,  the  pipeline  must  provide  the 
senrices  using  a  rale  schedule  already  on  file. 

*"  'The  pipeline  must  waive  the  transportation 
reservation  fee  to  the  extent  that  a  customer  peys 
for  facilities  associated  with  such  transportation 
service  through  demand  charges  under  it*  firm  sales 
rate  schedule." 


AGD  poses  two  questions  with 
respect  to  the  9  284.225(d)(2) 
transportatim  rates  for  service  "in 
excess  of  contract  demand"  to  existing 
firm  sales  customers.  AGD  first  asks 
how  this  excess  is  determined  and 
whettier  daily,  monthly,  or  annual 
contract  demand  is  used.  Second.  AGD 
states  that  since  the  rate  can  only  be 
determined  after  the  fact  [i.e..  until  the 
contract  demand  is  determined, 
however  it  is  measured,  one  cannot 
determine  if  it  has  been  exceeded),  a 
rate  so  defmed  "offends  the  'filed  rate 
doctrine'  and  lends  itself  to  retroactive 
ratemaking."  *•* 

in  response  to  AGD's  first  question, 
contract  demand  should  be  determined 
pursuant  to  the  contractual  arrangement 
of  the  parties.  Although  under  many  of 
the  more  recently  executed  gas  purchase 
contracts,  contract  demand  may  be 
measured  daily,  whatever  time  frame 
the  applicable  contract  provides  for 
determining  contract  demand  shall 
govern.  As  to  AGD's  second  question, 
the  determination  of  whether  the 
purchaser  is  within  or  in  excess  of 
contract  demand  is  inherendy  different 
from  retroactive  ratemaking.  which 
involves  a  change  in  an  established  rate, 
not  a  determination  of  which  rate  to 
apply.  The  filed  rate  doctrine  simply 
requires  that  providers  have  a  rate  on 
file  for  different  components  of  service, 
and  that  no  rate  is  legal  other  than  the 
filed  rate.***  The  situation  under 
9  284.225(d)(2)  is  no  different  fit>m  that 
under  current  tariffs  that  require  a 
charge  for  overruns.  The  rate  is  on  file 
for  overruns,  but  the  rate  cannot  be 
charged  until  overruns  occur,  just  as  the 
reservation  fee  in  9  284.225(d)(2)  cannot 
be  charged  unless  the  firm  volumes 
transported  are  in  excess  of  the  sales 
contract  demand,  however  measured. 
Thus  the  filed  rate  doctrine  is  in  no  way 
offended  by  9284.225(d)(2). 

Several  applicants  raise  questions 
related  to  the  adjustment  of  existing 
tariff  restrictions  to  comport  with  the 
requirements  of  Order  No.  451.  The 
General  Service  Customer  Group  note 
that  its  members  are  generally  not 
allowed  to  purchase  natural  gas  from 
any  natural  gas  company  other  than 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  pursuant  to  Section  1.9  of 
the  GeneralTerms  and  Conditions  of 
Panhandle's  Tariff.***  Panhandle  also 


se^s  guidance  on  this  situation,  and 
notes  that  full  requirements  caatamers 
purchasing  gas  under  a  rate  schedule 
requiring  that  aQ  of  their  gas  be 
purchased  from  the  pipdine.  but  which 
then  purchase  gas  released  under  the 
good  faith  negotiation  procednres.  will 
be  in  violation  of  that  rate  schedule. 

The  Commission  intends  that  foH 
requirements  tariff  provisions  are 
waived  to  the  extent  necessary  to  meet 
the  objectives  of  Order  No.  451. 
Otherwise  the  right  of  first  refusal 
granted  to  existing  firm  sales  customers 
in  Order  No.  451  would  be  a  nnlhty.  For 
a  pipeline  with  a  fiill  requirements  or 
sole  supplier  clause,  the  pipeline's 
election  to  bid  less  than  the  highest 
price  permitted  under  its  existing 
contract  necessarily  includes  an 
agreement  to  waive  any  existing 
contract  and  tariff  provisions  that  would 
prevent  an  existing  firm  sales  customer 
from  exercising  its  right  of  first  refusal. 
No  further  authorization  will  be 
necessary  as  common  sense  requires 
this  for  the  final  rule  to  operate  as 
intended.  Accordingly,  such  full 
requirements  or  sole  supjplier  tariff 
restrictions  should  be  deemed  waived 
with  respect  to  firm  sales  customers 
who  purchase  gas  released  under  the 
final  rule.  Since  the  Commission  finds 
no  cost  shifting  involved  in  these  full 
requirements  customers  exercising  their 
right  of  first  refusal  and  requesting 
transportation,  the  Commission  finds  no 
basis  to  justify  any  rate  schedule 
reclassification  because  of  Order  No 
451. 

Several  applicants  ask  whether 
transportation  on  Order  No.  436 
pipelines  should  be  made  pursuant  to 
Order  No.  451.  Amoco  Production 
Company  suggests  that  where  a  pipeline 
exercises  its  right  under  the  good  faith 
negotiation  procedure  to  discontinue 
purchases,  it  should  be  permitted  to 
fransport  that  gas  for  the  producer 
unrestricted  by  the  first-come,  first- 
served  provisions  of  Order  No.  436.'" 
AGD  asks  for  what  time  period  the 
fransportation  service  is  authorized,  and 
also  asks  how  the  service  relates  to  the 
principle  of  first  come,  first-served."* 
AGA  requests  a  similar  clarification  and 
asks,  in  addition,  where  transportation 
is  provided  to  an  existing  customer 
under  Order  No.  451  and  the  pipeline 
subsequently  elects  to  operate  under 
Order  No.  436.  is  the  existing  customer 


"»  AGD  at  14. 

"*  Arkansas  Louisiana  Cat  Co.  v.  Hall.  453  U.& 
571.  578  (1981);  Montana-Dakota  Utilities  Ca  v. 
Nocthweslem  Public  Service  Commitsioa  341  U.S. 
246,  2S1-54  (1961). 

"•  General  Service  Customer  Group  at  4.  Seventy 
percent  of  the  gas  sales  in  1S8B  on  (^rihandje's 
system  were  to  General  Sen  ice  Buyers  and  Small 


General  Service  Buyers  under  Panhandle'  fall 
requirements  tariff  provisioa 

'"  Amoco  at  5-6. 

'»  AGD  at  13-14.  AGD  also  asks  ho*,  the  Oder 
Na  451  service  is  to  be  integrated  with  existing 
tariffs  and  service,  which  question  is  addressed 
supra. 
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given  a  higher  priority  than  any  of  the 
pipeline's  other  existing  customers? 
AGA  asks  further  whether  the  existing 
customer  could  change  its  receipt  or 
delivery  points  after  the  pipeline  opted 
for  Order  No.  436.  or  whether  it  makes 
any  difference  whether  the  existing 
customer  was  receiving  the  Order  No. 
451  gas  within  or  in  excess  of  contract 
demand.'*' 

To  answer  the  central  question,  if  an 
Order  No.  451  pipeline  subsequently 
becomes  an  Order  No.  436  pipeline,  any 
shippers  under  Order  No.  451  have 
priority  over  new  shippers;  among  the 
pre-existing  shippers,  they  will  likely 
stand  in  the  same  priority  vis-a-vis 
themselves  after  the  open-access 
election  under  Order  No.  436  as  they  did 
before  it,  but  this  will  depend  on  how 
their  pre-Order  No.  436  relationships  are 
constructed.  Transportation  of  gas 
released  by  pipelines  already 
participating  under  Order  No.  436  will 
be  made  pursuant  to  Order  No.  436 
inasmuch  as  the  Order  No.  451 
transportation  authorization  is  only 
available  to  non-open-access  pipelines. 
In  some  cases,  transportation  of  the 
released  gas  through  the  releasing 
pipeline  on  behalf  of  any  purchaser 
requesting  such  transportation  will 
continue  until  the  supply  is  exhausted, 
in  other  cases,  upon  the  expiration  of  a 
contract.***  The  priorities  that  would 
pertain  under  Order  No.  436  if  receipt  or 
delivery  points  were  changed,  or  if 
deliveries  were  made  within  or  in 
excess  of  contract  demand  would 
continue  to  apply. 

ACA  indicates  that  situations  exist 
where  gas  that  may  be  released  under 
Order  No.  451  is  currently  being 
transported  through  some  gathering  or 
short-haul  pipeline  upstream  of  the 
releasing  pipeline.  AGA  suggests  that  if 
the  releasing  pipeline  continues  to 
transport  the  gas  through  this  short-haul 
pipeline  it  should  be  made  whole  in  the 
event  it  pays  the  short-haul  pipeline  for 
this  transportation  service."*  To 
respond,  since  the  releasing  pipeline  will 
no  longer  be  obliged  to  purchase  the 
released  volumes,  it  is  no  longer 
responsible  for  the  transportation  of  the 
released  volumes  with  upstream 
gatherers  or  short-haul  pipelines.  Since 
it  is  the  existing  firm  sales  customer 
that,  having  exercised  its  right  of  first 
refusal,  will  be  purchasing  directly  from 
the  producer,  the  firm  sales  customer  (or 


producer-seller)  will  have  to  make  its 
own  arranqement  with  the  upstream 
gatherer  for  transportation  into  the 
releasing  pipeline.'*" 

Two  remaining  questions  also  appear 
to  warrant  clarification.  ANR  Pipeline 
Company  and  Colorado  Interstate  Gas 
Company  (ANR  and  CIG)  ask  whether 
an  existing  firm  transportation  customer 
of  a  releasing  pipeline  has  any  rights  of 
purchase  or  transportation  with  respect 
to  released  gas,  and  if  transportation  for 
such  a  non-sales  customer  is  to  be  firm 
or  interruptible.'*'*'  The  brief  answer  is 
that  only  existing  firm  sales  customers 
have  a  vested  interest  in  the  gas 
released  under  the  final  rule,  and  only 
they  will  have  a  right  of  transportation 
and  of  first  refusal  thereunder.  If  they  do 
not  exercise  their  right  of  first  refusal, 
however,  transportation  is  available  to 
all  sales  and  transportation  customers 
pursuant  to  i  284.225(c),  depending  on 
whom  the  producer  seller  executes  an 
agreement  with. 

Florida  Gas  Transmission  Company 
(Florida  Gas)  states  that  the 
Commission  has  not  expressly  limited 
its  rule  to  take  into  account  factors  such 
as  full  requirements  customers  and 
"transportation  rales  under  existing 
tariffs  which  either  do  not  exist  or  are 
diH^erent  from  those  required  under  the 
Commission's  rule."  '*•>"  The 
Commission  has  already  indicated, 
supra,  that  gas  transportation  under 
Order  No.  451  operates  pro  tanto  to 
supersede  full  requirements  or  sole 
supplier  tariff  obligations.  Florida  Gas' 
statement  regarding  transportation  tariff 
rates  that  do  not  exist  is  puz2ling.  The 
reference  is  apparently  to  the  language 
in  §S  284.225(d)  (1),  (2)  and  (3)  that 
requires  the  pipeline  to  use  as  an  interim 
rate  "the  rate  in  one  of  the  pipeline's 
transportation  rate  schedules  on  file 
with  the  Commission  which  the  pipeline 
determines  covers  service  comparable 
to  transportation  service  authorized 


"'  AGA  al  36-37, 

"•  51  F  R.  22213  (|une  IS  1986).  (Authorizallon 
for  "Iraniporlation  will  continue  until  the  supply  it 
axhaulied.  or  .  .  .  |until|  trantportation  of  such  gas 
ceases  upon  the  expiralion  of  a  contract  where  a 
pipeline  subsequently  becomes  sub)ect  to  Order  No. 
436.")  Id. 

"*  ACA  at  37.  s 


**"  This  situation  appears  related  to  the  issue  of 
whether  the  blanket  transportation  should  be 
expanded  to  cover  all  iurisdictional  transportation 
arrangements  applicable  to  the  gas  released, 
whether  upstream  or  downstream.  As  discussed  In 
part  IV.  I.,  supra,  the  blanket  transportation 
authorizallon  applies  to  the  pipeline  releasing  gas 
under  Order  No.  451  and  to  any  upstream  pipeline, 
and  is  required  to  be  utilized  as  a  mandatory 
obligation  for  the  former  purchasing  pipeline  and  as 
a  voluntarily  assumable  blanket  authonzation  for 
upstream  "feeder"  pipelines.  Transportation  through 
pipelines  downstream  of  the  releasing  pipeline  will 
be  pursuant  to  section  7(c)  certificates  or  pursuant 
to  Order  No.  436.  Thus,  transportation  from  the 
seller  to  the  former  pipeline  purchaser  or  to  any 
Interconnecting  line  may  proceed  without  further 
regulatory  approval,  with  billing  of  applicable  rate* 
now  to  be  made  to  the  parties  actually  purchasing 
the  transportation  services. 

"-  ANR  and  QG  at  28. 

»*"•  Florida  Gas  at  11. 


under  this  section."  '*"*  The 
Commission  does  not  understand 
Florida  Gfls'  objection  and  believes  that 
Florida  Gas  and  other  pipelines  will 
have  sufficiently  comparable  rates  on 
file  until  the  new  i  284.7  rate  is 
established.  In  particular  circumstances, 
if  a  pipeline  company  requires  further 
guidance  on  this  issue,  it  may  request  it 
on  a  case-by-case  basis. 

V.  Other  Issues 

A.  Gas  Subject  to  Rule 

1.  Pipeline  and  A^iliate  Production 

In  Order  No.  451  the  Commission 
determined  that  old  gas  produced  by  an 
interstate  pipeline  or  an  affiliate  of  an 
interstate  pipeline  for  the  pipeline's 
system  supply  would  be  eligible  for  the 
new  alternative  ceiling  price,  subject  to 
the  requirements  of  the  affiliated  entities 
test  set  forth  in  section  601(b)(1)(E)  of 
the  NGPA.»*"  The  Commission  noted 
that  such  eligibility  would  be  consistent 
with  existing  Commission  policy  under 
Order  Nos.  391  and  391-A.'**  Those 
orders  implemented  the  Supreme  Court 
decision  in  Public  Service  Commission 
of  New  York  v.  Mid-Louisiana  Gas  Co. 
'*'  that  interstate  pipelines  are  entitled 
to  have  intracorporate  transfers  of  gas 
from  their  own  wells  treated  as  "first 
sales"  and  thus  be  subject  to  the  pricing 
provisions  of  the  NGPA.  After  the 
issuance  of  Order  No.  451,  the  United 
States  Court  of  Appeals  for  the  D.C. 
Circuit  remanded  Order  Nos.  391  and 
391-A  to  the  Commission  for 
reconsideration  of  whether  pipelines  are 
entitled  to  the  same  prices  for  their  own 
natural  gas  production  under  section  104 
of  the  NGPA  as  are  independent 
producers.'** 

APGA  requests  the  Commission  to 
grant  rehearing  on  the  applicability  of 
the  alternative  ceiling  price  of  Order  No. 
451  to  pipeline  production  and  to 
postpone  a  final  ruling  thereon  pending 
its  action  on  the  remand  of  Order  Nos. 
391  and  391-A.'*»  APGA  also  argues 


>«<x  See  18  CFR  284.225(d)  (2)  and  (3)  and  revised 
284.225(d)(4)  (51  FR  22221). 

'«■  Section  6(n(b)(l)(E)  provide*  that  a  first  sale 
of  natural  gas  between  an  interstate  pipeline  and  its 
afniiate  within  the  NCPA's  maximum  lawful  price 
shall  be  deemed  to  t>e  just  and  reasonable  if  the 
amount  paid  does  not  exceed  the  amount  paid  in 
comparable  Tirst  sale*  between  person*  not 
affiliated  with  the  interstate  pipeline. 

>«'  49  FR.  33849  (Aug.  27. 1984):  SO  FR  14374  (Apr. 
12. 1965):  18  CFR  270.203  (1986). 

***  463  U.S.  319  (1963). 

»**  Phillips  Petroleum  Co.  v.  FERC  792  P.2d  1165 
PC.  Cir.  1986). 

•"  APGA  al  8»-71. 
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that  the  potential  for  abuse  of  the  good 
faith  negotiation  procedures  between  an 
interstate  pipeline  and  its  production 
division  or  affiliate  supplier  is  very  high, 
and  that  it  will  be  difficult  for  the 
Commission  to  "police"  such  abuses 
under  the  affiliated  entities  test. 
Therefore,  APGA  urges  the  Commission 
not  to  apply  the  alternative  ceiling  price 
for  old  gas  to  affiliate  or  pipeline 
production.  In  the  alternative,  APGA 
urges  the  Commission  to  impose  special 
safeguards  on  renegotiations  of  the  price 
of  affiliate  or  pipeline  production,  such 
as  mandatory  arbitration  or  mediation 
by  an  impartial  third  party,  auditing  of 
renegotiations  by  the  Commission  staff, 
or  spot  auditing  of  renegotiated  prices, 
to  assure  compliance  with  the  affiliated 
entities  test.'*' 

In  Phillips  Petroleum  Co.  v.  FERC, 
supra,  the  Court  noted  that  prior  to  the 
enactment  of  the  NGPA,  pipeline 
production  from  wells  drilled  on  or 
before  January  1, 1973,  (old  wells)  on 
leases  acquired  on  or  before  October  7, 
1969,  (old  leases)  was  priced  on  the 
basis  of  the  actual  cost  while 
independent  producer  rates  were  based 
on  average  costs  of  production  within  an 
area,  or  nationwide,  as  was  pipeline 
production  from  new  leases  and  new 
wells  on  old  leases.  Although  the 
Commission  attempted  to  perpetuate 
this  pricing  system  after  enactment  of 
the  NGPA  by  defining  "first  sale"  to 
exclude  intracorporate  transfers  of 
pipeline  production  from  old  wells  on 
old  leases,'*'  the  Commission  was 
reversed  by  the  Supreme  Court  in  Mid- 
Louisiana,  supra.  The  Commission  then 
issued  regulations  in  Order  Nos.  391  and 
391-A  which  applied  the  same  ceiling 
prices  under  section  104  to  pipeline 
production  as  to  gas  purchased  from 
independent  producers,  asserting  that, 
"the  Mid-Louisiana  decision  requires 
parity  treatment  for  producer  and 
pipeline  production."  '*•  However,  the 
Court  of  Appeals  in  the  Phillips  case 
concluded  that  the  Commission 
misinterpreted  Mid-Louisiana  as 
requiring  absolute  parity  of  pricing. 
According  to  the  Court  in  Phillips, 
section  104  of  the  NGPA  could  be 
interpreted  to  permit  parity  of  pricing  for 
independent  producer  and  pipeline 
production,  but  the  Commission  would 
have  to  offer  a  reasoned  rationale  for 
that  interpretation  and  not  base  such  a 
conclusion  on  its  erroneous  belief  that 
Mid-Louisi&na  mandated  such  a  result. 


»♦•  APGA  at  71-73. 

»*'  Order  No.  58.  44  PR  86577  (Nov.  20. 1979): 
Order  No.  98.  45  FR  53091  (Aug.  11. 1960):  18  CFR 
270.203  (1983). 

•♦•  Order  No.  391-A.  SO  FR  at  14378.  31  FERC 
1  eiX>36  (Apr.  la  1985). 


The  Commission  must  determine  on 
remand  of  the  Phillips  case  whether 
section  104(bKl)  of  the  NGPA 
incorporated  the  cost-of-service  rate  for 
each  particular  pipeline's  production 
from  its  old  wells  on  old  leases  or 
applied  the  just  and  reasonable  rates 
established  by  the  Commission  for 
independently  produced  gas  to  such 
pipeline  production.  However,  in  Order 
No.  451  the  Commission  established  an 
alternative  ceiling  price  under  the 
authority  of  section  104(b)(2)  and  the 
just  and  reasonable  standard  of  the 
NGA,  and  determined  that  pipeline 
production  would  be  eligible  for  that 
alternative  ceiling  price,  along  with  all 
other  old  gas,  regardless  of  what  the 
otherwise  applicable  ceiling  price  might 
be  under  section  104(b)(1).  Therefore, 
the  resolution  of  the  issue  remanded  to 
the  Commission  in  Phillips,  a  question 
of  interpreting  section  104(b)(1),  does 
not  affect  the  Commission's  decision  in 
this  proceeding  that  the  alternative 
ceiling  price  for  old  gas  is  available  for 
pipeline  production. 

The  Commission  believes  that 
interstate  pipelines  and  their  affiliate 
suppliers  should  be  eligible  to  receive 
the  alternative  ceiling  price  for  old  gas 
established  in  Order  No.  451  for  the 
same  reasons  and  under  the  same 
conditions  as  independent  producers. 
The  reasons  adduced  in  Order  No.  451 
for  permitting  an  increase  in  old  gas 
prices  apply  to  gas  owned  by  pipelines 
as  well  as  gas  owned  by  independent 
producers. 

The  Commission  intends  to  give 
special  scrutiny  to  a  pipeline's  recovery 
of  its  costs  of  purchasing  repriced  old 
gas  from  its  own  production  division  or 
an  affiliate  and  believes  that  the 
affiliated  entities  test  will  effectively 
serve  to  limit  a  pipeline's  recovery  of 
such  costs  to  levels  no  higher  than  the 
costs  of  comparable  purchases  from 
other  non-affiliated  suppliers.  While 
there  are  unresolved  issues  concerning 
the  mechanics  of  applying  the  affiliated 
entities  test,'**  there  should  be  no  more 
difficulty  in  applying  that  test,  when 
those  issues  are  resolved,  to  prices  paid 
by  a  pipeline  to  its  affiliated  suppliers  or 
its  own  production  division  for  repriced 
old  gas  than  for  other  categories  of  gas. 
It  is  thus  unnecessary  to  impose  any 
"special  safeguards"  on  these 
transactions  beyond  the  requirements  of 
the  affiliated  entities  test.  Accordingly, 
the  Commission  will  deny  APGA's 
application  to  grant  rehearing  on  this 
issue. 


***  See.  e.g..  Tennessee  Gas  Pipeliite  Company.  30 
FERC  1 63.027  (1965).  currently  pending  before  the 
Commission  on  exceptions  to  t)>e  initial  decision. 


2.  Minimum  Rate  and  Fixed-Price  Gas 

The  Commission  noted  in  Order  No. 
451  that  contracts  for  the  sale  of  old  gas 
at  the  minimum  rate  or  at  a  fixed  rate 
less  than  the  applicable  maximum 
lawful  price  would  not  be  eligible  for 
renegotiation  imder  the  good  faith 
negotiation  procedures  because  such 
contracts  lack  the  contractual  authority 
to  increase  prices  necessary  to  invoke 
those  procedures.  Nevertheless,  the 
Commission  said  that  old  gas  sold  under 
such  contracts  could  be  repriced  up  to 
the  alternative  ceiling  price  if,  and  only 
if,  the  purchaser  agreed  to  pay  a  higher 
price  after  the  effective  date  of  Order 
No.  451. 

APGA  argues  that  the  alternative 
ceiling  price  for  old  gas  should  not  apply 
to  gas  sold  under  minimum  rate  or  fixed 
price  contracts,  even  if  the  purchaser 
agrees  to  pay  a  higher  price,  because  the 
producers  "hold  the  trump  cards  under 
the  .  .  .   good  faith  renegotiation 
procedure  .  .  .  [and]  will  have  the 
ability  to  extract  major  concessions 
from  pipelines."  APGA  also  argues  that 
the  Commission  should  not  give 
producers  the  right  to  collect  increased 
rates  imder  their  lowest-cost  minimum 
rate  and  fixed-price  contracts  without 
giving  pipelines  a  corresponding  right  to 
renegotiate  price  decreases  under  their 
high-cost  "problem"  contracts."" 

Since  the  possibility  of  abandonment 
under  the  good  faith  negotiation 
procedures  is  not  available  for  sales 
under  minimum  rate  or  fixed-price 
contracts,  the  Commission  fails  to  see 
how  a  producer  can  secure  a  purchaser's 
agreement  to  pay  a  higher  price  for  old 
gas  subject  to  such  contracts  without 
making  some  concession  of  comparable 
value  to  the  purchaser.  In  fact, 
purchasers  have  the  same  right  to  seek 
voluntary  renegotiations  of  price  under 
their  high-cost  problem  contracts  as 
producers  with  minimum  rate  or  fixed- 
priced  contracts.  Accordingly,  the 
Commission  sees  no  reason  for 
disqualifying  old  gas  sold  under 
minimum  rate  or  fixed-price  contracts 
from  eligibility  for  the  alternative  ceiling 
price,  provided  the  purchaser  agrees  to  a 
higher  price. 

3.  Optional  Procedure  Certificates 

Tenneco  Oil  Company  and  Felmont 
Oil  Corporation  seek  clarification  or 
rehearing  on  the  applicability  of  the 
alternative  ceiling  price  of  Order  No.  451 
to  old  gas  sold  under  an  "optional 
procedure  certificate"  issued  under  the 
authority  of  §  2.75  of  the  Commission's 
regulations.  Nothing  in  Order  No.  451 


"»  APGA  at  73-74. 
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addresses  optional  procedure 
certificates. 

In  1972  (he  Federal  Power 
Commission  established  a  special 
procedure  for  certification  of  new  gas 
sales  in  interstate  commerce  at  rates  in 
excess  of  the  otherwise  applicable 
maximum  lawful  rate  if  the  producer 
waived  its  right  to  seek  future  rate 
increases.  Both  Tenneco  and  Felmont 
hold  certificates  issued  under  those 
procedures  under  which  old  gas  is 
currently  being  sold  at  contract  rates 
well  below  current  market  prices — 57 
cents  per  Mcf  under  a  Tenneco  contract 
and  45  cents  per  Mcf  under  a  Felmont 
contract.  Tenneco  and  Felmont  ask  the 
Commission  to  clarify  or  to  amend,  if 
necessary,  the  regulations  promulgated 
in  Order  No.  451  so  they  will  have  an 
opportunity  under  the  good  faith 
negotiation  procedures  to  renegotiate 
higher  prices  for  old  gas  sold  under  their 
optional  procedure  certificates. 

in  Order  Nos.  64  and  64-A.=««>  the 
Commission  determined  that  producers 
operating  under  optional  procedure 
certificates  could  not  collect  NGPA 
prices  for  gas  not  removed  by  section 
601  of  the  NGPA  from  the  Commission's 
NGA  jurisdiction.  The  United  States 
Court  of  Appeals  for  the  Fifth  Circuit 
upheld  those  orders.'**  Even  if  a 
contract  underlying  an  optional 
procedure  certificate  provides 
contractual  authority  for  escalation  to 
higher  rates  found  just  and  reasonable 
by  the  Commission,  rate  increases 
would  be  barred  by  the  producer's 
agreement  to  waive  the  effect  of 
indefinite  price  escalator  clauses  in 
order  to  receive  an  optional  procedure 
certificate.'*'  Producers  are  also  barred 
from  increasing  their  rates  except  in 
accordance  with  the  originally 
certificated  contract  by  the  requirement 
of  5  2.75(m)  of  the  Commission's 
regulations  that  they  waive  their  rights 
to  make  rate  filings  under  section  4  of 
the  NGA.  Holders  of  optional  procedure 
certificates  will  therefore  be  ineligible  to 
initiate  renegotiations  of  their 
underlying  contracts  under  the  good 
faith  negotiation  rule  because  such 
contracts  will  lack  indefinite  price 
escalator  clauses,  or  their  rights  under 
such  clauses  will  have  been  waived  in 
order  to  qualify  for  the  certificate. 
However,  purchasers  may  voluntarily 
negotiate  with  their  producers  to  reprice 
old  gas  within  the  new  alternative 
ceiling  price  of  Order  No.  451.  If  a 
purchaser  agrees  to  pay  increased  prices 


for  such  gas,  a  producer  may  file  a 
petition  for  a  waiver  of  the  regulation's 
prohibition  against  rate  filings  under 
section  4  of  the  NGA."* 

4.  Existing  contracts  with  area  rate 
clauses 

The  Independent  Petroleum 
Association  of  America  (IPAA)  notes 
that  the  applicability  of  the  good  faith 
negotiation  procedures  is  limited  to 
contracts  that  provide  authority  for  the 
first  seller  to  collect  a  higher  price  upon 
establishment  by  the  Commission  of  a 
higher  maximum  lawful  price.  IPAA 
argues  that  this  test  "leaves  open"  all  of 
the  interpretive  issues  addressed  by  the 
Commission  in  the  Order  No.  23 
series  '**  regarding  whether  area  rate 
clauses  in  existing  contracts  permit  the 
collection  of  NGPA  ceiling  prices.  IPAA 
suggests  that  the  Commission  declare 
that  a  contract  with  any  form  of  area 
rate  clause  is  eligible  for  renegotiation 
under  the  good  faith  negotiation 
procedures. 

The  Commission  decUnes  to  adopt 
this  suggestion,  but  believes  that  past 
proceedings  under  Order  No.  23-B  have 
already  resolved  most  issues  of  contract 
interpretation  that  might  arise  under  the 
good  faith  negotiation  rule.  Order  No. 
23-B  established  certain  procedures  to 
determine  whether  particular  price 
escalation  clauses  authorize  increases  to 
NGPA  maximum  lawful  prices.  The 
most  commonly  discussed  price 
escalation  clause,  called  an  "area  rate" 
clause,  escalates  the  price  to  whatever 
lawful  rate  the  Commission  allows  in  an 
area  rate  proceeding.  Thousands  of  area 
rate  clauses  have  been  filed  by  pipelines 
as  part  of  their  "evidentiary 
submission"  "•  and  reviewed  under  the 
Order  No.  23-B  procedures.  To  the 
extent  area  rate  clauses  have  been 
found  under  those  procedures  to 
authorize  escalation  to  NGPA  prices, 
such  clauses  provide  authority  for 
escalation  to  the  alternative  ceiling  price 
established  by  the  Commission  in  Order 
No.  451.  Nevertheless,  the  Commission 
cannot  say  that  an  existing  contract 
with  "any  form"  of  area  rate  clause  will 
be  eligible  for  renegotiation  under  the 
good  faith  negotiation  rule.  Whether  a 
contract  provides  authority  to  collect  a 
higher  price  upon  establishment  by  the 
Commission  of  a  higher  maximum 
lawful  price  depends  on  the  language  of 
the  contract  and  the  intent  of  the  parties. 
Unresolved  disputes  concerning  such 


contractual  authority  may  be  resolved 
under  the  procedures  established  by 
Order  No.  23-B.  However,  the  argument 
frequently  made  in  Order  No.  23-B 
proceedings,  that  area  rate  clauses 
authorize  escalation  to  higher  rates  set 
by  the  Commission  but  not  to  the  NGPA 
rales  set  by  Congress,  will  not  likely  be 
available  to  protest  the  authority  of  area 
rate  clauses  to  increase  rates  to  the 
Commission-set  rates  of  Order  No.  451. 

B.  Block  Billing 

In  the  final  rule  the  Commission 
concurred  with  the  view  of  most 
commenters  that  the  block  billing  *•' 
proposal  in  Docket  No.  RM8&-1-000 
(Part  D)  and  the  Department  of  Energy 
proposal  that  was  adopted  in  modified 
form  by  the  final  rule  were  to  a  large 
extent  mutually  exclusive.  The 
Commission  indicated  that  any  action 
on  block  billing  would  be  deferred  to  the 
Docket  No.  RM85-1-000  proceedings. 

Rehearing  requests.  Certain 
applicants  question  the  Commission's 
decision  to  defer  action  on  block 
billing.'*'  Panhandle,  for  example, 
asserts  that,  "[r]ather  then  taking  steps 
which  would  require  producers  to  sell 
gas  at  market  prices,  the  Commission  [in 
Order  No.  451]  is  attempting  to  provide 
higher  price  levels  to  producers  while 
otherwise  maintaining  the  contractual 
status  quo  ...    ."  •*•  KPAL  argues  that 
the  Commission  erred  "by  failing  to 
consider  now  its  block  billing 
proposal."  '•"  and  that  Order  No.  451 
does  not  explain  why  the  block  billing 
proposal  does  not  present  an  alternative 
superior  to  the  rule  adopted.  APGA,  for 
its  part,  also  argues  that  block  billing 
was  a  superior  alternative  for  resolving 
the  disparity  between  old  and  new  gas 
prices.  APGA  asserts  further  that  Order 
No.  451  exceeds  the  Commission's 
statutory  authority,  but  block  billing 
would  correct  the  pricing  distortions  the 
Commission  found  to  be  unjust  and 
unreasonable  in  the  final  rule  without 
exceeding  the  breadth  of  its  statutory 
authority.  APGA  states  that  the 


»■  45  FR  S6BS  (|an.  24. 1980):  46  FR  16171  (Mar. 
13. 1980). 

»*»  Columbia  Cos  Development  Corp.  v.  FERC. 
651  F.2d  1146  (SIh  Cir.  1981). 

"'  Id.  at  1153: 18  CFR  2.75(f)  (1886). 


"♦  Id  at  lieo. 

"»  Order  No  23.  44  FR  18895  (Mar  20. 1979); 
Oder  No.  23-a  44  FR  38834  (|uly  3.  1979);  Ordar  on 
Reheating  of  Order  Na  23-B.  44  FR  48174  (Ai«  17. 
1979). 

■"  See  18  CFR  154M(i)  (1964). 


'"  Block  billins  would  require  pipelines  to  bilt 
their  customer*  separately  for  old  gas  (Block  1)  and 
new  gas  (Block  2).  Block  1  old  ges  is  gas  which  was 
committed  to  interstate  commerce  when  the  NGPA 
was  enacted.  This  gas  is  subiect  to  the  relatively 
low  price  ceilings  established  by  NCPA  sections 
104. 106(a)  and  109.  Block  Z  new  gas  is  gas  whose 
price  has  been  decontrolled  or  is  subiecl  to  the 
relatively  high  incentive  prices  established  by  other 
sections  of  the  NCPA.  Under  the  block  billing 
proposal,  a  pipeline's  customers  could  purchase  a 
specified  percentage  of  the  pipeline's  Block  1  gas 
based  on  their  level  of  purchases  during  the  period 
1979-1964. 

*"  See.  e.g..  APGA  at  74-78c  KPSL  el  ol.  at  Z2-24: 
and  Panhandle  and  Trunkline  at  10-11. 

»•  Panhandle  and  Ttunkliae  at  11. 

»"  KP»L  et  oi  at  22. 
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Commission  has  sounded  the  "death 
knell"  for  the  block  billing  proposal.'*' 

Commission  response.  The 
Commission  believes  it  is  premature  for 
applicants  to  characterize  Order  No.  451 
as  sounding  the  final  tocsin  for  the  block 
billing  proposal.  The  Commission  does 
intend  to  review  that  proposal  at  a  date 
after  Order  No.  451  has  an  opportunity 
to  operate  so  that  its  effects  can  be 
gauged.  Based  on  the  comments 
received,  the  Commission  determined 
that  the  benefits  of  Order  No.  451  might 
have  been  undercut,  or  made  more 
difficult  to  measure,  had  the  proposal 
been  put  into  effect  simultaneously  with 
Order  No.  451.  Moreover,  there  was 
evidence  that  the  block  billing  proposal 
would  merely  have  shifted  inefficiencies 
to  different  parts  of  an  already  distorted 
market.'"  It  was  argued,  for  example, 
that  the  anticipated  consumer  savings 
from  block  billing  would  not  reach 
consumers  because  a  distributor  entitled 
to  a  large  block  of  old  gas  (Block  1]  may, 
by  roUing-in  Block  2  costs,  obscure  the 
true  value  of  the  overall  supply  to  its 
customers,  but  at  a  lower  level  in  the 
distribution  chain.'"'  After  analysis  of 
the  evidence  compiled  in  this 
proceeding,  the  Commission  determined 
that  the  most  direct  means  of  avoiding 
market  distortion  is  by  eliminating  the 
artificially  low  gas  cushion. 

Contrary  to  the  assertions  of 
Panhandle  and  others,  the  rule  adopted 
does  not  maintain  the  "contractual 
status  quo"  but  rather  offers  more  of  an 
opportunity  for  mutuality  in 
negotiations."*  Under  block  billing,  the 
pipeline  would  not  be  free  to  offer  price 
changes  for  old  gas,  but  under  Order  No. 
451  it  is  free  to  establish  any  negotiating 
posture  it  wishes,  and  may  also  seek 
renegotiation  of  other  contracts.  The 
Commission  intends  to  make  a  final 
disposition  of  the  block  billing  proposal 
in  due  course,  but  will  do  so  in  Docket 
No.  RM85-1-000  (Part  D). 

In  essence,  those  applicants  objecting 
to  the  Commission's  deferral  of  action 
on  block  billing  would  have  had  the 
Commission  exercise  its  judgment 
differently.  As  with  so  many  issues  in 
this  final  rule,  the  Commission  could 
have  drawn  a  line  elsewhere — perhaps 
to  adopt  block  billing  concurrently;  or 


"'APGA  at  75. 

*"  See  Supplemental  Comments  of  Texaco  Inc., 
filed  Feb.  25. 1966.  Docket  No.  RM8e-3-000.  at  9-10. 

•••  See  \.  Kalt  "Old  Gas  Decontrol.  FERCs  Block 
Billing  for  Pipelines,  and  the  Winners  and  \jo*en  in 
Natural  Gas  Policy"  (Study  sponsored  by  Natural 
Gas  Supply  Association)  (1985)  at  15.  ("In  so  far  as 
distribution  companies  are  likely  to  engage  ...  in 
rolled-in  pricing  of  their  own.  Block  Billing  would 
serve  primarily  to  push  the  problems  of  gas  pricing 
one  step  further  down  the  distribution  chain.") 

***  See  Panhandle  and  Trunkline  at  11. 


perhaps  to  reject  it  on  the  merits  now. 
That  the  Commission  instead  wished  the 
processes  in  Order  No.  451  to  operate 
for  a  time  without  concurrent 
implementation  of  block  billing  (which 
many  commenters  doubted  even  could 
be  administered  concurrently),"*  does 
not  make  the  Commission's  decision 
unreasonable  or  outside  its  authority."* 

C  Response  to  Administrative  Law  and 
Procedural  Claims 

1.  Transportation  and  Right  of  First 
Refusal  Provisions 

Requests  for  rehearing.  Several 
applicants  argue  that  the  Commission 
failed  to  provide  commenters  with 
adequate  notice  and  an  opportunity  to 
comment  on  the  transportation 
provisions  and  the  right  of  first  refusal 
provisions  adopted  in  Order  No.  451."^ 
Applicants  point  out  that  DOE's  initial 
proposal  for  Order  No.  451  contained  no 
mention  of  transportation  for  gas 
released  under  the  good  faith 
negotiation  procedures  or  a  right  of  first 
refusal.  Therefore,  they  argue  that  by 
adopting  these  provisions,  the 
Commission  violates  the  requirements  of 
the  Administrative  Procedure  Act  (APA) 
that  agencies  provide  notice,  a  concise 
statement  of  the  basis  and  purpose  of 
the  proposed  rule,  and  an  opportunity  to 
comment.'*'  According  to  these 
applicants,  the  Commission  did  not  have 
an  opportimity  to  adequately  examine 
the  impact  of  the  transportation 
requirements  or  the  right  of  first  refusal 
on  the  wide  range  of  interests  that  will 
be  affected  by  the  adoption  of  these 
provisions.  Additionally,  applicants 
argue  that  persons  adversely  affected  by 
the  blanket  transportation  and  right  of 
first  refusal  provisions  were  not 
afforded  an  opportunity  to  file 
comments  and  otherwise  participate  in 
this  rulemaking  proceeding.  Applicants, 
therefore,  request  the  Commission  to 
either  vacate  Order  No.  451  because  of 
this  legal  deficiency,  or  invite  additional 
comment. 

Commission  response.  The  final  rule 
in  this  proceeding  did  not  violate  the 
requirements  of  the  APA.  Although 
DOE's  proposal  and  the  Commission's 


»•»  51  FR  22210  n.271  (June  1&  1988). 

"*  See  Capital  Cities  Communication.  Inc.  v. 
FCC.  554  F.2d  at  1139  (1976).  Also,  where  the 
Commission  exercises  its  remedial  authority,  its 
discretion  is  "if  anything,  at  zenith."  Niagara 
Mohawk  Power  Corp.  v.  FPC  379  F.2d  153, 1S0  (D.C. 
Cir.  1967). 

*•'  See  e.g.,  ANR  Pipeline  Company  and 
Colorado  Interstate  Weslcoast  Transmission 
Company.  Ltd.  and  Westcoast  Resources.  Inc.;  KN 
Energy.  Inc.:  Northern  Distributor  Group:  American 
Public  Gas  Association:  and  Northwest  Central 
Pipeline  Corporation. 

"•  5  U.S.C.  553(b)  (1962). 


notice  of  procedural  schedule  preceding 
Order  No.  451  did  not  specifically 
provide  provisions  for  transportation 
and  the  right  of  first  refusal  in 
connection  with  the  good  faith 
negotiation  rule,  the  Commission  was 
not  required  to  renotics  the  new 
provisions  and  provide  for  additional 
comments. 

Federal  agencies  have  considerable 
flexibility  under  the  APA  to  make 
changes— even  substantial  changes — in 
final  rules  based  on  comments 
submitted  during  the  comment  period 
without  renoticing  the  new 
provisions.'**  Rulemaking  proceedings 
would  never  be  terminated  if  the  APA 
were  interpreted  to  require  starting  the 
proceeding  over  again  each  time  the 
Federal  agency  modifies  a  proposed  rule 
in  response  to  comments  submitted 
during  the  proceeding."*  As  long  as  the 
changes  represent  a  logical  outgrowth  of 
the  initial  notice,  or  develop  the  rule 
originally  proposed,  neither  the  APA  nor 
the  courts  require  Federal  agencies  to 
provide  interested  persons  with  a  new 
opportunity  to  comment.'^' 

The  Commission  concludes  that  the 
notice  for  Order  No.  451  fairly  apprised 
interested  persons  of  the  issues  before 
the  Commission.  The  Commission 
believes  that  the  public  could  determine 
that  gas  released  under  the  good  faith 
negotiation  procedures  involved  the 
issues  of  transportation  and  protecting 
the  public  interest.  In  fact  a  number  of 
commenters  raised  the  transportation 
issue  in  their  initial  comments.  Several 
commenters  expressed  concern  that 
pipelines  might  release  gas  under  the 
good  faith  negotiation  rule,  and  then 
refuse  to  provide  transportation  for  the 
released  gas  to  other  purchasers.'^* 
These  commenters  proposed  several 
alternative  solutions  to  the 
transportation  problem.  The 
Commission  notes  that  since  these 
issues  were  raised  in  initial  comments, 
an  opportunity  was  provided  for 
response  to  these  comments  not  only  in 


'••  See  Mid-Tex  Elextric  Cooperative,  Inc.  v. 
FERC,  773  F.2d  327,  339 (DC.  Cir.  1985):  Pennzoil  Co. 
v.  FERC,  645  F.2d  360,  371  (5th  Cir.  1961):  American 
Iron  &  Steel  Institute  v.  Q>A,  568  F.2d  284,  293  (3rd 
Cir.  1977):  International  Harvester  Co.  v. 
Ruckelshaus,  478  F.2d  615. 632 n.51  (DC.  Cir.  1973). 

»"  International  Harvester  Co.  v.  Ruckelshaus, 
478  F.2d  615,  632  n.51  (DC.  Cir.  1973):  Kennecott  v. 
United  States  EPA,  780  F.2d  445, 459  (4th  Cir.  1985). 

»"  Connecticut  Light  and  Power  Co.  v.  NRC,  673 
F.2d  525,  533  (DC.  Cir),  cert,  denied.  459  U.S.  835 
(1962):  see  also,  Chocolate  Manufacturers  Ass'n  of 
United  Slates  v.  Black,  755  F.2d  1098. 1102  (4th  Cir. 
1985). 

"*  See  e.g..  Texaco.  Inc.  (Texaco):  Natural  Gas 
Supply  Association  (NCSA):  Indicated  Producers: 
andPGC. 
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reply  comments."*  bat  also  during  the 
public  hearing.*^* 

The  initial  comments,  the  alternatives 
proposed  in  the  initial  comments,  the 
reply  comments,  and  the  testunony 
presented  at  the  pubbc  hearing,  made  it 
clear  to  the  Commission  that  without 
some  provision  for  transportation  added 
to  the  Hnal  rule,  producers  could  not 
effectively  market  the  released  gas  to 
other  customers.  Therefore,  the 
Commission  concluded  from  comments 
submitted  that  there  was  no  assurance 
that  Hrst  sellers  could  market  released 
gas  unless  their  existing  purchasers  are 
operating  under  the  open  access 
transportation  provision  of  Order  No. 
436.*'*  In  addition,  the  Commission 
concluded  that  in  order  for  the  benefits 
of  Order  No.  451  to  be  realized  in  terms 
of  both  supply  and  price  response, 
released  gas  must  be  marketed  in  an 
efficient  and  effective  maimer,  and 
therefore  promulgated  the 
transi>ortation  provisions. 

Specifically,  the  Commission  provided 
limited  bleinket  authority  for  an  existing 
pipeline  purchaser  to  transport  gas 
released  under  the  good  faith 
negotiation  provisions  of  Order  No.  451. 
In  particular,  pipelines  that  release  gas 
must  transport  any  gas  released  to 
existing  customers  or  to  any 
interconnecting  pipeline,  as  a  condition 
of  the  ability  of  the  existing  pipeline 
purchaser  to  terminate  purchases  of  gas 
from  a  first  seller  under  the  Order  No. 
451.  This  condition  would  ensure  that 
the  price  for  released  gas  will  continue 
to  be  competitive.  Without  this 
condition  the  Commission  concluded 
that  both  consumers  and  pipelines 
would  be  restricted  in  their  access  to 
gas  supplies  released  under  the  rule. 

The  Conunission  granted  the  right  of 
first  refusal  to  provide  pipeline's  firm 
sales  customers,  primarily  local 
distribution  companies,  the  abihty  to 
protect  their  access  to  adequate  gas 
supplies  at  reasonable  costs,  since  they 
relied  on  the  pipelines  continued  access 
to  such  gas  under  its  service  obligations. 
The  right  of  first  refusal  was  a  logical 
outgrowth  of  the  abandonment 
provisions  of  the  good  faith  negotiation 
rule.  In  particular,  no  natural  gas 
company  may  abandon  jurisdictional 


'"  See  eg..  PGC;  Indicated  Producers;  MPC/ 
NASUCA:  and  Exxon  Company. 

»"  See  e.g..  Nicholas  |.  Bush.  NCSA;  Charles 
lordan.  Chevron  U.S.A.:  Ralph  Pearson,  Texaco: 
Ken  Notary.  Chemical  Manufacturing  Assn.: 
William  Bennett.  Amoco:  and  Edward  Grenier.  PGC 

"'As  explained  more  fully  in  Order  No.  451  and 
elsewhere  in  this  order  on  rehearing,  the 
Commission  found  it  necessary  to  include 
transportation  provisions  which  would  ensure 
availability  of  transportation  service  if  a  pipeline 
were  not  operating  under  the  tramportation 
authority  of  Order  So.  436. 


facilities,  or  service  rendered  by 
jurisdictional  facihties  absent  a  finding 
that  gas  supplies  are  depleted,  service  is 
unwarranted,  or  "that  the  present  or 
future  public  convenience  or  necessity 
permit  such  an  abandonment."  •'•  The 
right  of  first  refusal  supports  the 
Commission's  finding  that  the 
abandonments  permitted  under  the  good 
faith  negotiation  rule  are  in  the  presoit 
or  future  public  convenience  or 
necessity. 

The  Commission  also  recognized  that 
the  right  of  first  refusal  could  not  be 
exercised  unless  transportation  services 
are  available  to  the  customer.  Hence. 
under  the  final  rule,  if  a  pipeline 
purchaser  chooses  to  terminate 
purchases  of  gas,  the  right  of  first  refusal 
and  the  limited  transportation  authority 
ensure  that  the  pipeline's  existing 
customers,  especially  firm  sales 
customers,  have  a  means  of  keeping  the 
released  gas  on-system  and  of  getting 
the  gas  transported  for  their  use. 

The  Commission  emphasizes  that  an 
ongoing  dialog,  which  began  with  initial 
comments  filed  in  this  proceeding, 
continues  as  the  Commission  reviews 
and  responds  to  the  petitions  for 
rehearing.  The  Commission  concludes 
therefore  that  the  adoption  of  the 
transportation  provision  and  the  right  of 
first  refusal  were  logical  outgrowths 
from  the  original  DOE  proposal  and  the 
comments  thereon  filed  with  the 
Commission.  In  addition,  the 
Commission  bebeves  that  the  proposal 
and  comments  adequately  framed  the 
issues  so  that  conunenters  were  aware 
of  the  need  to  include  transportation 
authority  and  the  right  of  first  refusal  in 
the  final  rule  and  had  an  adequate 
opportunity  to  present  their  views  in 
reply  comments,  the  public  hearing,  and 
on  rehearing. 

2.  Environmental  impacts 

NEPA  requires  Federal  agencies  to 
prepare  an  environmental  impact 
statement  (EIS)  any  time  their  actions 
will  or  may  have  a  significant  effect  on 
the  quality  of  the  human  environment 

Rehearing  petitions.  Northwest 
Central  and  KN  Energy  argue  that  Order 
No.  451  violates  section  102{2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA).*"  In  particular,  these  , 

applicants  argue  that  the  Commission,  in 
violation  of  NEPA's  procedural 
requirements,  failed  to  consider  the 
environmental  impact  of  raising  the 
price  of  old  gas,  which  may  cause  some 
industrial  customers  to  switch  from 
natural  gas  to  No.  6  fuel  oU. 


Commission  response.  The 
Commission  does  not  believe  that  it 
needs  to  perform  a  NEPA  review  of 
Order  No.  451.  An  environmental 
analysis  of  any  major  Federal  action  is 
premised  on  the  existence  of  a 
foreseeable  direct  connection  between 
the  Federal  action  and  an  environmental 
effect.  This  rulemaking  has  no  such 
foreseeable  direct  connection,  both 
because  of  the  nature  of  the  rulemaking 
and  because  of  the  rulemaking's 
relationship  to  the  natural  gas 
marketplace. 

With  respect  to  the  nature  of  the 
rulemaking,  Order  No.  451  does  no  more 
than  allow  producers  to  collect  a  higher 
price  for  old  gas  or  to  seek  alternative 
markets  for  their  gas  pursuant  to  the 
Commission's  statutory  authority.  Order 
No.  451  does  not  impose  any  obligation 
on  any  person  to  purchase  or  sell  old 
gas.  It  does  not  require  or  authorize  any 
person  to  construct  facibties  for  these 
purchases  or  sales.  The  order  by  itself 
does  not  directly  cause  any  activities 
having  environmental  effects. 

With  respect  to  the  rulemaking's 
relationship  to  the  natural  gas 
marketplace,  the  rulemaking  is 
coincident  to  a  variety  of  economic 
conditions  and  activities  which 
themselves  may  independently  have 
environmental  and  economic  impacts. 
These  intervening  economic  conditions 
and  activities  include  the  terms  of 
existing  and  future  natural  gas 
contracts,  patterns  of  industrial, 
commercial  and  residential  gas 
consumption,  the  level  of  industrial 
activity,  general  economic  conditions, 
the  price  of  alternative  fuels,  the 
maricetability  of  gas.  fuel-switching  in 
relation  to  conversion  costs,  and  gas 
conservation  efforts.  In  this  instance,  the 
rulemaking  cannot  be  said  to  have  any 
direct  environmental  effect  whatsoever 
in  light  of  these  intervening 
considerations.  In  this  connection, 
Northwest  Central's  "•  argument,  that 
this  rulemaking  will  affect  the 
environment  adversely  due  to  fuel- 
switching  that  results  from  higher  gas 
prices,  is  inaccurate.  It  fails  to  account 
for  the  marketability  of  the  gas,  the  price 
of  alternative  fuels,  and  other 
intervening  conditions  that  will  restrain 
purchasers  from  agreeing  to 
unnecessarily  high  prices  for  old  gas  and 
prevent  producers  from  seeking  higher 
prices  or  the  ibandonment  of  service 
obligations  if  the  producer  and  pipeline 
fail  to  reach  agreement  under  the  good 
faith  negotiation  rule. 

It  is  unnecessary  for  the  Commission 
to  undertake  a  NEPA  review  in  this 


•'•  15  U.S.C.  717f(b)  (1982). 
»"  42  U.S.C.  4332(2)(c)  (MB2). 


•'•  Northwest  Central  at  37. 
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proceeding  because  of  the  diverse 
considerations  that  are  involved.  In  fact, 
the  Commission  has  determined  that 
environmental  review  under  NEPA  is 
not  necessary  if  the  variables  involved 
render  any  environmental  consequences 
unforeseeable.*'"  The  Commission 
believes  in  the  continued  validity  of  this 
approach.  NEPA  does  not  require 
agencies  to  engage  in  environmental 
impact  statements,  when  the  causal 
relationship  between  a  Federal  action 
and  certain  environmental  effects  is 
remote  and  conjectural.'*"  The 
Commission  believes  that  this  principle 
applies  here.  There  is  no  direct 
connection  between  Order  No.  451  and 
any  changed  patterns  of  consumption  or 
other  market  effects,  much  less  the 
environmental  effects  of  any  such 
actions,  that  would  warrant 
examination  of  the  issue  beyond  the 
economic  considerations  that  the 
Commission  has  already  taken  into 
account.'** 

D.  Filing  Fees 

In  Order  No.  451  the  Commission  said 
there  will  be  no  change  in  applicable 
rate  filing  requirements  but  that  filing 
requirements  would  be  waived  for  sales 


»'»  See  Opinion  Na  770.  "National  Rates  for 
lurisdictional  Sales  of  Natural  Gas."  RM7S-14. 
issued  July  27. 1976.  56  FPC  509.  reh.  denied. 
Opinion  No.  770-A.  56  FPC  2696  (1978).  afTd. 
American  Public  Gas  Aasn  v.  FPC  567  F.2d  1016 
(DC  Cir.  1977).  cert  derred.  435  U.S.  907  (1978); 
Order  No.  94-C.  "Regniaticms  Implementing  Section 
no  of  the  Natural  Gas  Policy  Act  of  1978  and 
Establishing  Policy  Under  the  Natural  Gas  Act," 
RM8O-47-002.  et  aL  isaned  May  24. 1983,  FERC 
Slats.  A  Regs..  Regulation  Preambles  (1982-1985), 
1  30,454. 

"*  See  e.g..  Citizen  Advocates  for  Responsible 
Expansion  v.  Dole.  770  F.2d  423  (5lh  Cir.  1985):  Save 
the  Bay.  Inc.  v.  United  Slates  Corps  of  Engineer*. 
610  F.2d  322,  326  (5th  Cir.  1980);  Sierra  Qub  v. 
HodeL  544  F  2d  1036. 1039  (9th  Cir.  1976);  Citizens 
Committee  Aitairtst  Interstate  Route  875  v.  Lewis, 
542  F.  Supp.  496.  531  (S.D.  Ohio  1982).  In  addition, 
the  regolations  of  Ihe  Council  on  Environmental 
Quality,  the  agency  responsible  for  administering 
NEPA.  also  recognize  that  there  are  some  Federal 
actions  which,  by  their  nature,  do  not  raise  the  kind 
of  environmental  concerns  against  which  NEPA  is 
intended  to  guard.  These  are  described  as  actions 
which  do  not  individually  or  cumulatively  have  a 
significant  effect  on  the  human  environment. 
Neither  an  environmental  assessment  nor  an 
environmental  impact  statement  is  required  for  such 
actions.  See  40  CFR  1508.4  (1985). 

»•'  Of  particular  note  are  Section  IV.  D.,  Supply 
Response;  Section  IV.  E.,  Price  Response,  and 
Section  IV.  F..  Good  Faith  Negotiation  Rule. 
Applicants'  allegations  (hat  the  Conunission  has 
violated  its  own  regulations  by  not  performing 
NEPA  review  are  incorrect.  The  Commission's  own 
regulations  require  the  preparation  of  an 
enviromnental  impact  statement  when  the 
Commission  determines  that  Ihe  contemplated 
activity  is  a  'major  federal  action  significantly 
affecting  the  quality  of  the  human  environmental." 
The  regulations  do  nol  address  the  situation  at  issue 
in  this  order  where  Ihe  Conunission  believes  that  no 
NEPA  revie-v  is  required.  See  18  CFR  2.80-2.62 
(1966). 


of  gas  abandoned  under  the  good  faith 
negotiation  rule  and  resold  under  a 
blanket  certificate.***  bidicated 
Producers  request  the  Commission  also 
to  waive  fees  apphcable  to  filings  made 
by  producers  to  collect  a  price  for  old 
gas  renegotiated  under  the  rule.'** 
Absent  such  a  waiver,  there  will 
allegedly  be  a  disincentive  to  voluntary 
renegotiation  of  old  gas  prices  *vith 
existing  purchasers  and  an  incentive  to 
seek  abandonment  under  the  good  faith 
negotiation  procedures  and  resell  the 
abandoned  gas  under  a  blanket 
certificate.  IPAA  asserts  that 
renegotiations  under  the  rule  will  trigger 
an  "avalanche"  of  producer  rate  filings, 
which  the  Commission  may  wish  to 
avoid  by  amending  the  regulations  to 
waive  rate  filings  engendered  by 
negotiations  onder  the  rule.'** 

Small  producers,  i.e..  producers  not 
affiliated  with  a  major  pipeline  company 
and  with  jurisdictional  sales  of  less  than 
10.000.000  Mcf  of  natural  gas  per  year, 
are  exempt  from  all  rate  filing 
requirements  under  existing  regulations 
to  the  extent  these  rates  are  authorized 
by  contract.***  The  Commission  does 
not  believe  that  rate  change  filings  by 
large  producers  resulting  from  Order  No. 
451  will  impose  an  unmanageable 
administrative  burden  on  the 
Commission's  staff  or  be  unduly 
burdensome  to  the  producers.  The  filing 
fee  for  producer  rate  changes  is  $400,  an 
amount  that  recovers  the  costs  of 
processing  such  filings.***  The 
Commission  does  not  believe  that  the 
filing  fee  will  substantially  affect  a  large 
producer's  decision  to  renegotiate  the 
price  with  an  existing  purchaser  or  seek 
abandonment  under  the  good  faith 
negotiation  procedures.  Accordingly,  the 
Commission  will  not  waive  the  filing 
requirement  or  the  filing  fees  for 
producer  rate  change  filings  resulting 
from  renegotiated  old  gas  prices  under 
Order  No.  451. 

E.  Requests  for  Stay 

A  relatively  small  number  of  the 
applications  for  rehearing  included 
requests  for  stay  of  the  effectiveness  of 
Order  No.  451.  On  July  28, 1986.  the 
Commission  denied  the  requests  of  KN 
Energy.  Inc.  and  certain  Florida  Cities 
for  an  immediate  stay  of  the 
effectiveness  of  the  final  rule.'*'  At  that 


time  the  Commission  noted  that  several 
other  applicants  had  requested  a  stay 
pending  judicial  review,  in  the  event 
their  applications  for  rehearing  were 
denied.  These  applicants  included  the 
American  Public  Gas  Association 
(APGA).  the  Interstate  Power  Company, 
the  Northern  Distributor  Group,  and 
Laclede  Gas  Company.  On  December  5. 
1986.  AGA.  APGA,  AGO  and  UDC  also 
filed  a  joint  petition  for  a  stay  of  the 
effective  date  of  the  good  faith 
negotiation  procedures.  The  Commission 
has  evaluated  the  arguments  made  by 
these  applicants  and  has  in  the  main 
denied  the  requests  for  rehearing. 

In  reviewing  requests  for  stay,  the 
Commission  applies  the  standard  set 
forth  in  the  Administrative  Procedure 
Act.  5  U.S.C  §  705  (1982).  i.e.,  if  the 
Commission  finds  that  "justice  so 
requires."  »**  For  essentially  the 
reasons  set  forth  in  its  order  of  July  28. 
1986,***  the  Commission  finds  that 
justice  does  not  require  postponing  the 
effective  date  of  Order  No.  451.  and  the 
requests  for  stay  not  heretofore 
disposed  of  are  therefore  denied. 

F.  Effective  Date  and  Paperwork 
Reduction  Act  Statement 

The  amendments  to  the  Commission's 
regulations  adopted  in  this  order  on 
rehearing  will  become  effective  on 
January  23, 1987.  The  effectiveness  of 
the  date  on  which  a  producer  is 


"•  51  FR  2220S-M  (June  18. 198^ 
*"  Indicated  Producers  at  30-31. 
"*  IPAA  at  4-S. 
•••  18  CFR  157.40  (1986). 
"*  18  CFR  381.203  (1966). 
"'  51  FR  27529  (Aug.  1. 1986).  36  FERC  |  61.102 
(1988). 


'"  See,  e.g.,  Arkansas  Louisiana  Gas  Co..  23 
FERC  1 61.324  (1983).  The  applicants  have  framed 
their  arguments  under  the  four  factors  listed  in 
Virginia  Petroleum  fobbers  Ass  'n.  v.  FPC.  259  F.2d 
921  [D.C.  Cir.  1958],  and  Metropolitan  Area  Transit 
Comm.  V.  Holiday  Tours,  Inc.,  559  F.2d  841  (DC.  Cir. 
1977).  Even  using  those  factors,  the  Commission 
believes  the  requests  for  stay  should  be  denied.  As 
discussed  more  fully  in  the  text  of  this  order,  the 
Commission  has  exercised  its  broad  jurisdiction 
over  the  parties  and  contracts  affected  by  Order  No. 
451  in  a  balanced  way  that  cannot  fairly  be 
characterized  as  ultra  vires.  Asseriions  of 
irreparable  harm  are  also  unfounded.  Even  if  the 
courts  modify  Order  No.  451  on  review,  only  money 
adjustments  need  be  made  to  make  parties  whole. 
Economic  damages,  even  if  they  do  derive  from 
agency  action,  are  insufficient  to  constitute 
"irreparable  harm."  See.  e.g.,  Wisconsin  Cos  Co.  v. 
FERC,  758  F.2d  669  at  674  (DC.  Cir.  1965).  cHing 
Virginia  Petroleum  jobbers  Assn.,  259  F.2d  at  925. 
Moreover.  Order  No.  451.  by  providing  a 
significantly  greater  degree  of  market- 
responsiveness  in  the  gas  markets  will  t>enefit  a 
broad  spectrum  of  the  public.  A  delay  in 
implementation  will  harm  this  broad  spectrum  of 
parties  which  includes  consumers,  end-users,  local 
distribution  companies,  producers,  marketers  and 
pipelines  generally.  On  balance,  the  long-term 
public  interest  benefits  of  the  rule  to  consumers  and 
to  the  industry  as  a  whole  outweighs  any  initial 
detriment  to  those  few  entities  that  benefited  from  a 
distorted  market.  This  militates  against  any  stay  of 
the  rule  and  instead  underscores  the  need  for  its 
prompt  implementation. 

"•  Order  Denying  Petitions  for  Stay  of  Order  No. 
451.  Docket  Nos.  RM86-3-006.  RM86-3-062.  36  FERC 
1  61.102,  51  FR  27529  (Aug.  1, 1986). 
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permitted  to  make  a  nomination  request 
under  the  good  faith  negotiation  rule  in 
Order  No.  451  (18  CFR  270.201)  is  further 
postponed  until  {anuary  23, 1987. 

The  information  collection  provisions 
in  this  rule  are  being  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  approval  under  the 
Paperwork  Reduction  Act  '*°  and 
OMB's  implementing  regulations." • 
Interested  persons  can  obtain 
information  on  these  information 
collection  provisions  by  contacting  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NK.. 
Washington,  DC  20426  (Attention:  Ellen 
Brown  (202)  357-8272).  Conunents  on  die 
information  collection  provisions  can  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB.  New 
Executive  Office  Building,  Washington. 
DC  20503  (Attention:  Desk  Officer  of  Uie 
Federal  Energy  Regulatory  Conunission). 

List  of  Subjects 

18  CFR  Part  270 

Natural  gas,  Price  controls.  Reporting 
and  recordkeeping  requirements. 

18  CFR  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  is  amending  Parts  270,  and 
284.  Title  18.  Code  of  Federal 
Regulations  as  set  forth  below. 

By  the  Conunission. 
Kenneth  F.  Plumb, 
Secretary. 

PART  27(>-{  AMENDED] 

1.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act,  15  U.S.C  717- 
7l7w  (1982):  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982); 
E.0. 12.009.  3  CFR  142  (1978);  Natural  Gas 
Policy  Act  of  1978, 15  U.S.C.  3301-3432  (1982). 

2.  Section  270.201  is  amended  by 
revising  paragraphs  (a),  (b){l)(i),  (b)(3), 
(c)(2).  (d).  (e)(l},  and  (f)(3]  to  read  as 
follows: 

9  270201    Good  fatth  rwgotiation 
procedures. 

(a)  Applicability,  defini/ions,  and 
general  rules.  (1)  This  sect'on  applies  to 
requests  for  renegotiation  of  the  price  of 
old  gas  sold  under  an  existing  contract. 
(2)  For  purposes  of  this  section: 
(i)  "Old  gas"  means  natural  gas 


»••  44  U.S.C  3501-3520  (1982). 
"'5CFRl320119ee). 


which,  if  sold,  would  be  subject  to  a 
maximum  lawful  ceiling  price  under 
section  104  or  106(a)  of  the  NGPA. 

(ii](A)  "Existing  contract"  means  a 
contract  in  effect  on  July  18, 1988,  or  an 
expired  contract  pursuant  to  which  sales 
of  natural  gas  are  continuing  on  that 
date  under  the  service  obligation  of  a 
certificate  of  public  convenience  and 
necessity,  that  includes  the  sale  of  any 
old  gas  and  provides  authority  for  the 
first  seller  to  collect  a  higher  price  upon 
establishment  by  the  Commission  of  a 
higher  maximum  lawful  price. 

(B)  An  existing  contract  includes  the 
sale  of  old  gas  if,  on  )uly  18, 1986,  the 
contract  encompasses  the  sale  of  any 
gas  that  has  not  been  abandoned  under 
section  7(b)  of  the  Natural  Gas  Act  and 
which,  if  sold,  would  be  priced  as  old 
gas,  whether  or  not  any  old  gas  is  sold 
on  that  date. 

(iii)  The  terms  "first  seller"  and  "party 
to  a  contract"  include: 

(A)  An  owner  of  a  working  interest  in 
an  oil  or  gas  lease  that  has  a  direct 
contractual  relationship  with  a 
purchaser  for  a  "first  sale"  of  gas,  as 
defined  in  section  2(21]  of  the  NGPA; 
and 

(B)  An  operator  of  an  oil  or  gas  lease 
that  has  a  direct  contractual  relationship 
with  a  purchaser  for  a  "first  sale"  on 
behalf  of  any  owner  of  a  working 
interest  in  the  lease  that  does  not  have 
such  a  relationship. 

(3)(i]  Any  existing  contract  under 
which  old  gas  is  sold  may  be 
renegotiated  or  amended  at  any  time  to 
provide  for  a  price  up  to  the  alternative 
maximum  lawful  price  under 
S  271.402(c)(7)(i)  of  this  chapter  without 
using  the  good  faith  negotiation 
procedures. 

(ii)  A  price  for  old  gas  that  exceeds 
the  otherwise  applicable  maximum 
lawful  price  under  S  271.402  of  this 
chapter  may  be  collected  under  an 
existing  contract  only  if  die  first  seller 
and  purchaser  agree  upon  a  price  up  to 
the  alternative  maximum  lawful  price 
under  S  271.402(c)(7)(ii)  in  accordance 
with  this  section. 

(4)  A  party  to  an  existing  contract 
may  not  request  a  nomination  of  a  price 
under  the  provisions  of  this  section  for 
any  gas  sold  under  the  contract,  if  that 
party: 

(i)  And  the  purchaser  or  first  seller 
have  renegotiated  the  price  or  any  other 
term  for  the  sale  of  any  old  gas  under 
the  contract  after  July  18, 1986,  without 
using  the  good  faith  negotiation 
procedures  of  this  section,  and  have  not 
agreed  in  writing  to  preserve  their  rights 
under  this  section: 

(ii)  Has  previously  requested 
nomination  of  a  price  under  paragraph 


(b)(1)  of  this  section  for  any  gas  sold 
under  the  contract;  or 

(iii)  Has  been  requested  under  this 
section  to  nominate  a  price  for  any  gas 
sold  under  the  contract,  and  the  last 
date  has  passed  under  paragraphs  (b)(2) 
or  (b)(3]  of  this  section  to  request  the 
other  party  to  nominate  a  price  for  gas 
sold  under  the  contract. 

(5]  Any  request  for  nomination  of  a 
price  under  this  section,  any  nomination 
of  a  price  in  response  to  such  a  request, 
and  any  notice  of  abandonment  of  sales 
or  termination  of  purchases  under  this 
section  must  be  sent  by  U.S.  mail,  return 
receipt  requested. 

(6)  Any  deadline  under  this  section  for 
requesting  a  nomination  of  a  price,  or  for 
nominating  a  price  in  response  to  such  a 
request,  may  be  extended  by  mutual 
agreement  of  the  parties  in  writing. 

(7)  A  party  nominating  a  price  may 
propose  a  change  in  any  other  term  of 
the  existing  contract,  and  for  purposes 
of  this  section,  the  terms  "nominated 
price"  and  "nomination"  may  include 
such  a  proposed  change. 

(b)  Requests  for  negotiation  and 
nomination  of  price. 

(l)(i)  At  any  time  after  January  23, 
1987,  a  first  seller  may  request  the 
purchaser  to  nominate  a  price  at  which 
the  purchaser  is  willing  to  continue 
buying  old  gas  under  any  existing 
contract  by  submitting  a  written  request 
to  the  purchaser,  and  may  specify  the 
wells  or  category  of  wells  under  each 
contract  for  which  the  first  seller 
requests  a  renegotiated  price. 

*  «        *        *        * 

(3)  Within  30  days  after  receiving  a 
request  from  a  purchaser  for  nomination 
of  a  price  for  any  gas  under  a  contract 
that  is  not  named  in  the  first  seller's 
request  and  that  includes  the  sale  of  any 
old  gas,  the  first  seller  may  request  the 
purchaser  to  nominate  a  price  at  which 
the  purchaser  is  willing  to  continue 
buying  any  old  gas  under  that  contract, 
including  old  gas  for  which  the 
purchaser  has  requested  a  nomination  of 
price  by  the  first  seller,  by  submitting  a 
written  request  to  the  purchaser. 

*  *        *        •        • 

(c)  No  response  to  request  for 
nomination. 

*  •••*. 

(2)  If  the  first  seller  does  not  nominate 
a  price  in  writing  within  60  days  after 
receiving  the  purchaser's  request  for 
nomination  of  a  price,  the  purchaser 
may  terminate  its  purchases  of  all  or 
part  of  the  gas  named  in  its  request  for 
nomination  at  any  time  upon  60-days 
written  notice  to  the  first  seller. 

(d)  Purchaser's  nomination  of  highest 
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price.  If  the  purchaser  nominates  in 
writing  the  highest  price  to  which  an 
existing  contract  price  could  escalate 
with  the  purchaser's  agreement  under 
§  27l.402(c)(7)(ii)  of  this  chapter,  and  the 
purchaser  does  not  propose  a  change  in 
any  term  of  the  contract,  sales  must 
continue  at  the  nominated  price  under 
the  terms  of  the  existing  contract. 

(e)  Purchaser's  nomination  of  lower 
price;  first  seller's  options.  (1)  If  Uie 
purchaser  nominates  in  writing  a  price 
less  than  the  highest  price  to  which  the 
existing  contract  price  could  escalate  or 
proposes  a  change  in  any  other  term  of 
the  contract,  the  first  seller  must  accept 
or  reject  the  nominated  price  in  writing 
within  30  days  after  receiving  the 
nomination.  If  the  first  seller  does  not 
accept  the  purchaser's  nominated  price 
in  writing  within  30  days,  the  nominated 
price  is  deemed  rejected. 

*  *        *        *        * 

(f)  First  seller's  nomination  of  price; 
purchaser's  options. 

*  *        *        *        * 

(3)  If  the  purchaser  rejects  the 
nominated  price,  the  purchaser  may  at 
any  time  terminate  its  purchases  of  all 
or  part  of  the  gas  named  in  its  request 
for  nomination  upon  60-days  written 
notice  to  the  first  seller. 


§270.201    [Amended] 

3.  In  S  270.201.  the  first  sentence  of 
paragraph  (h)  is  amended  by  removing 
the  phrase  "is  deemed  to  have  agreed 
to"  and  inserting  in  lieu  thereof  the  word 
"must". 

PART  284--{ AMENDED] 

4.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act,  15  U.S.C.  717- 
717w  (1982):  Natural  Gas  Policy  Act  of  1978, 
15  U.S.C.  3301-3432  (1982);  Department  of 
Energy  Organization  Act,  42  U.S.C.  7107-7352 
(1982):  E.0. 12.009,  3  CFR  142  (1978). 

§284.225    [Amended] 

5.  In  S  284.225,  paragraph  (a)  is 
amended  by  removing  the  phrase  "is 
deemed  to  have  agreed  to"  and  inserting 
in  lieu  thereof  the  word  "must". 

6.  The  table  of  contents  for  Part  284  is 
amended  by  adding  a  new  section  to 
Subpart  G  to  read  as  follows: 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
OF  1978  AND  RELATED  AUTHORITIES 


Subpart  G—Btankel  Certificates 
Auttioriztng  Certain  Transportation  by 
Interstate  Pipelines  on  BehaH  of  Ottiers  and 
Service  by  Local  Distribution  Companies 


•  *  *  «  « 

284.226    Transportation  by  interstate 

pipelines  upstream  of  pipelines  releasing 
gas  under  the  good  faith  negotiation 
procedures. 

•  *         «         •         « 

7.  Section  284.225  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§284.225    Transportation  by  interstate 
pipelines  of  gas  released  under  ttie  good 
faith  negotiation  procedures. 

•  *        •        *        • 

(d)  Transportation  rates — (1) 
Transportation  service  within  contract 
demand.  If  a  pipeline  provides 
transportation  of  gas  to  an  existing 
customer  under  this  section  and,  as  a 
result,  the  total  volumes  of  gas  sold  and 
transported  to  that  customer  on  a  firm 
basis  do  not  exceed  existing  firm 
contract  demand  by  that  customer,  the 
pipeline: 

(i)  Must  base  its  transportation  rate 
for  such  gas  on  the  rate  in  a 
transportation  rate  schedule  on  file  with 
the  Commission  that  conforms  to  S  284.7 
and  S  284.8(d); 

(ii)  Must  waive  any  transportation 
reservation  fee  to  the  extent  that  a 
customer  pays  for  facilities  associated 
with  such  transportation  service  through 
demand  charges  under  its  firm  sales  rate 
schedule; 

(iii)  Must  credit  the  volumes  of  gas 
transported  against  any  minimum 
commodity  bill  obligation;  and 

(iv)  May  recover  costs,  on  an  Mcf  or 
MMBtu  basis,  associated  with  standing 
by  to  serve  a  firm  sales  rate  schedule 
customer  that  does  not  reduce  its 
contract  demand,  if  the  pipeline  revises 
its  sales  rate  schedules  on  file  with  the 
Commission. 

(2)  Transportation  service  in  excess  of 
contract  demand.  If  a  pipeline  provides 
transportation  of  gas  to  an  existing 
customer  under  this  section  and,  as  a 
result,  the  total  volumes  of  gas  sold  and 
transported  to  that  customer  exceed 
existing  firm  contract  demand  to  that 
customer,  the  transportation  rate  for 
such  gas  must  be  the  rate  in  a 
transportation  rate  schedule  on  file  with 
the  Commission  that  conforms  to  §  284.7 
and  either  §  284.8(d)  for  firm  service  or 

§  284.9(d)  for  interruptible  service. 

(3)  Transportation  service  for  other 
customers.  If  a  pipeline  provides 
transportation  of  gas  under  this  section 
to  any  pipeline  or  customer  other  than 
an  existing  customer  on  a  firm  basis,  the 
transportation  rate  for  such  gas  must  be 


the  rate  in  a  transportation  rate 
schedule  on  file  with  the  Commission 
that  conforms  to  i  284.7  and  either 
S  284.8(d)  for  firm  service  or  9  284.9(d) 
for  interruptible  service. 

(4)  Interim  rates.  If  a  pipeline  does  not 
have  a  transportation  rate  schedule  on 
file  with  the  Commission  that  conforms 
to  §  284.7  and  either  S  284.8(d)  for  firm 
service  of  S  284.9(d)  for  interruptible 
service,  the  pipeline  must  file  such  a  rate 
schedule  within  60  days  after  first 
providing  transportation  service  imder 
this  section.  Until  such  a  rate  schedule 
becomes  effective,  the  pipeline  must 
provide  the  transportation  service  using 
the  rate  in  one  of  the  pipeline's 
transportation  rate  schedules  on  file 
with  the  Commission  which  the  pipeline 
determines  covers  service  comparable 
to  transportation  service  authorized 
under  this  section. 

*  o  *  •  • 

8.  Part  284  is  amended  by  adding  a 
new  §  284.226  to  read  as  follows: 

§284.226    Transportation  by  Interstate 
pipelines  upstream  of  pipeHnes  releastng 
gas  under  ttie  good  faWi  negotiation 
procedures. 

(a)  Applicability.  This  section  applies 
to  any  upstream  interstate  pipeline  that 
is  not  subject  to  the  non-discriminatory 
access  provisions  of  §  284.8(b)  or 
§  284.9(b)  of  diis  chapter  and  that 
provided  transportation  of  gas 
immediately  prior  to  its  release  by  any 
interstate  pipeline  due  to  termination  or 
abandonment  under  the  good  faith 
negotiation  procedures  in  §  270.201  of 
this  chapter.  Such  upstream  pipelines 
were  those  authorized  under  a 
certificate  of  public  convenience  and 
necessity  to  transport  natural  gas,  prior 
to  the  release  of  that  gas  due  to 
termination  or  abandonment  under 
§  270.201  (c),  (e).  or  (f)  of  this  chapter, 
along  any  line  between  the  wellhead 
and  a  pipeline  that  must  transport  the 
gas  under  {  270.201(h)  of  this  chapter. 

(b)  Blanket  Certificate.  Such  upstream 
interstate  pipelines  are  granted  a 
blanket  certificate  of  public  convenience 
and  necessity  that  authorizes 
transportation  of  natural  gas  released 
due  to  termination  or  abandonment 
under  $  270.201  (c),  (e)  or  (f]  of  diis 
chapter  on  behalf  of  any  shipper  to  any 
interstate  pipeline  releasinq  gas  under 

§  270.201  of  this  chapter,  under  the  same 
terms  and  conditions  as  previously 
provided  to  the  releasing  pipeline. 

(c)  Transportation  rates.  The  rates 
charged  by  such  third-party,  upstream 
pipelines  for  transportation  under  this 
section  shall  be  identical  to  the  rates 
charged  under  any  pre-existing 
transportation  authorization  for  the 
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same  service  previously  provided  to  the 
releasing  pipeline. 

(d)  Reporting  requirements.  An 
interstate  pipeline  that  transports  gas 
under  the  certificate  granted  by  this 
section  is  subject  to  the  reporting 
requirements  of  S  284.223(f)- 

Editorial  Note:  These  appendixes  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appenor  a.— REOuesTS  for  Rehearing  by 

APf>UCANT  AND  SUBOCCKET  NUMBERS 


APPE^M>IX  /V.~RE0UESTS  for   REHEARrNQ  BY 

Appucaht    ano    SueoocKET   Numbers— 
Continaed 


Appendix  A.— Requests  for  Rehearing  by 
Applicant  and  Subdocket  Numbers— 
Continued 


*«*»« 

SuMockal 

Ainwlcan  Gm  AnocaHon  (AGA) 

003,  OSS 

AnMman  P^xr  ImMui*  (API) _.. 

088 

AiTwotan  PuMc  Cm  AMOOMon  (APGA) 

004.068 

ANO   Pip«ftiia  Cofnpwiy   and  Colofwio  Inlw- 

047 

staa  Gm  CompMiy  (ANR  and  CXS). 

Amoco  Productton  Company  (Amoco) .      - 

084 

Aaaocalad  Gm  OMrtMiora  (AGO) 

02S.  068 

AiKta.  mc  (Aiiua) ..„ 

049 

A«ankc   RKMaM   Company.   Owwon   USA 

oeo 

kic^  Qliaa  Sarvica  CM  and  Gaa  Corporalion. 

Enon  Cotporaaon.  HunI  CM  Company.  MoM 

Oil  Corporation.  «  J<  Sun  Exploraaon  and 

Production  Company,   al  aL   and  Unnn  OH 

Company  o«  Caa«om«  (AUanac  Rict<«ia«d  at 
al.). 
BaWraora  Gaa  and  Eleckic  Company  (BGAE) 

032 

CMsan/Labor  Enargy  Coataon  (C/LEQ 

005 

CaMoma    Pijblic    UtiMm    Commtaaten    (CA 

015 

PUC) 

Distnct  0*  CokjmtM  Pubic  Swvica  Commiaaion 

048 

(DC  PSC). 

EkzabMhlown  Gas  Company  (Ekz^Mthtotm) 

022 

El  Paao  Natural  Gas  Company  (El  Paao) 

023 

Falmont  OH  Corporation  (Falmont) _ 

024 

Florida  Gaa  Tranamwawn  Company   (Florida 

063 

Gaa) 

Flortda  Citiaa._ „     ..„  .... 

082 

Ganaral  Sarvica  CuaWnar  Omp ^ 

065 

012 

Indicated  Prodocara. _ 

mdapendant  Pavotaum  Aaaccillen  ol  Amailea 
(IPAA).       ^^ 

(IP  AC). 
Maralaia  Natural  Gas  AaaociaBon  o«  Amarlca 

(INGAA) 

KN  Enargy.  Inc  (KN) 

Kanaaa  Powar  and  OgM  Company.  Kanaaa 

Pubkc  Sarvica  Ckimpany.  and  Miaaouri  Public 

Sarvica  CompanY  (K^P&L  1 1) 
Kantucky    PuPHc    Sarvica    Comnaagion   (Karv 

tuckyPSC) 

Ladada  Gaa  Convany  (ladada) 

Lona  Star  Gaa  Company _ 

Mmnaaota  Oapartmant  ol  PiMc  Sarvioa  (MIn- 

naaoiaOPS) 
Miaaouri  Pubic  Sarvica  Comnwann  (Miaaoun 

P8Q. 
Mictagan   and   tha   Mfct«gan   Public    Samca 

Comm— on  (MtcNgan) 
Maryland  Paopla'a  Counaal  and  Natnnal  Aaao- 

dalion  at  SMM  UMly  Conaumar  Admcatat 

(MPC/NASUCA) 

I  mc  (Mldxaat) 

I  Gaa  Company  (M^Gaa) 

NotViatn  OiaMMtar  Groto  (NOG) _ 

Northern  Natural  Qaa  Company  (Northam  Nai^ 

urao 
Nortt^iwaat  Plpalma  Corporation  (Norttiwaat) 
Norttuwaat  Cantral  Pipalma  Corporation  (Nontv 

waat  Cantm). 
New  York  Public  Sanica  Commiaaion  (NY. 

PSC) 
Natural  Gas  PIpetna  Company  ot  Amanca  and 

Unlad  Gas  Pipa  Una  Company  (Natural  and 

Unaad) 

Obio  Conaumar's  Coonaal _ 

ONo  PutJiic  IMitias  Commiaaion  (ONo  PUC) 

Paoplas  Gaa  Ijgm  and  Coke  Company  «id 

Norm  Sticra  Gaa  Company  (Paoplas  Gas  M 

at). 


Sufttfmim 


01S 
031.087 


033 
038 


006 

042 


068 

006 

034 
Oil 

030 

036 


060 
016 
013 
027 

036 
065 

067 

040 


007 
014 
010 


Appicant 

Subdodtat 

017 

Procaas  Qaa  Conaumar*  Group.  American  Iren 

020 

and  Steel  Institute,  and  Georgia  Induatrial 

Group  (PGO 

028 

Company  (PenraoH) 

Panhandia  Eastern  Pipe  Line  Compeny,  Trunfc- 

037 

Ine  Gas  Company,  and  Tmnklina  LNG  Com- 

Pacific  Gaa  and  EMcMc  Corapany  (PG«E) 

006 

Southern  CaWemla  3at  CaapOTy  (SeCaQ 

019 

Samson  riaamsraa  Comnanv  (Samaon) 

041 

Soulheni  Natural  Gas  Company  (Southern  Nat- 

054 

ural) 

043 

(Tesaa  Eastern) 

044 

(Tranaco) 

Tarwiaco  Oil  Company  (Tanneco)    - 

045 

Tanneaaea  Gaa  Pipaine  Company  (Tannas 

081 

sea) 

Teiaa  Gaa  Transmisann  Corporslon  (Teiaa 

083 

Gaa). 

Tranaowstem    P»)ellne    Company    (Tranawsa 

038 

lem) 

059 

Unled  OatTtxition  Conwwuea  (UOC)  -  

025,  088 

Wastcoast   Transmaann  Company  Lidi,  and 

026 

Waatcoast  Reaources.  mc  (Westcoast) 

WHIMon   Beam    Interstate   Pipeline   Company 

021 

(WHalon  Beam). 

Appendix  B 

{Appendix  B  may  be  obtained  from  the 

Commission.) 
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APPENDIX  C 
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any  time 

(11 


Productjr  requests 
nani nation  of 
price  for  A3  gas. 

[2]     30  days 


30  days 


(insert  date  30 
days  after 
publication  of 
this  orfler  in  the 
Federal  Register) 


"nr 

FVirchaser  requests 
nomination  for  Al  and 
A2  gas  and  Bl  and  B2  gas. 


Purchaser  responds  to 
producer  nani nation 
request  node  at  12]. 
Producer  requests 
nomination  of  83  qas 

[41   30  days 


Purchaser  responds  to 
prodix:er  ncmi nation 
request  made  at  (41 . 
Purchaser  accepts  or 
rejects  price  naninated 
by  foxxlucer  at  (5]. 


30  days 


(6) 


Contracts  involved 


Contract  A 


1.  R3St-1974  gas 

2.  New  gas 

3.  flawing  gas 


Contract  B 


1.  Bcist-1974  qas 

2.  New  gas 

?.     flowing  gas 


Producer  responds 
to  purchaser 
nomination  request 
made  at   (3]. 
Producer  accepts  or 
rejects  price  nominated 
by  purcheiser  at  (41 . 


30  days 


(71 

Producer  accepts 
or  rejects  price 
naninated  by 
purchaser  at  (6] . 


Notes 


1.  Process  ends  as  to  particular  gas  categories  when  agreement 
is  reached. 

2.  Eadh   contract  nay  be  negotiated  only  once  under  good  faith 
rule. 

3.  Either  producer  or  purchaser  nay  cibandon  or  discontinue 
sales  or  purchases  (some  or  all)  at  any  tine  after  its 
rejection  of  nominated  price.  Producer  nust  have  contract 
with  new  purchaser.  Producer  nust  give  30  days  notice. 
Purchaser  raust  give  60  days  notice. 

4.  Firm  sales  custcners  of  non-Order  436  pipelines  gt?t  ri^jht 
of  first  refusal  as  to  all  abandoned  gas.  Non-Order  436 
pipelines  must  transport. 

|FR  Doc.  8ft-28473  Filed  12-23-86;  8:45ain] 
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Wednesday 
December  24,  1986 


Part  III 


Environmental 
Protection  Agency 

40  CFR  Parts  260,  264,  265,  and  271 
Hazardous  Waste  Management  System; 
Standards  for  Owners  and  Operators  of 
Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Facilities;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260, 264. 265,  and  271 
(FRL-3075-9] 

Hazardous  Waste  Management 
System;  Standards  for  Owners  and 
Operators  of  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  Under  authority  of  the 
Hazardous  and  Sohd  Waste 
Amendments  (HSWA)  of  1984  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  is  proposing  rules  to 
minimize  the  presence  of  free  liquids  in 
containers  holding  hazardous  waste  that 
are  disposed  in  hazardous  waste 
landfills.  The  Agency  is  proposing  to 
prohibit  the  disposal  of  containers 
holding  liquid  hazardous  wastes  and 
free  liquids  while  continuing  to  exempt 
certain  containers  that  are  specifically 
designed  to  hold  small  quantities  of 
liquid  hazardous  wastes.  Today's 
proposed  rule  would  require  that  if 
hazardous  liquids  or  free  liquids  in 
containers  are  solidified  by  the  use  of  an 
absorbent,  the  absorbent  material  must 
not  be  biodegradable  and  the 
absorbent/waste  mixture  must  not 
release  liquids  when  compressed  under 
pressures  experienced  in  landfills.  EPA 
is  also  proposing  a  test  protocol  in  order 
to  determine  whether  a  waste 
containing  hazardous  liquids  or  free 
liquids  when  solidified  by  the  use  of  a 
non-biodegradable  absorbent,  would 
release  the  free  liquids  under  pressures 
experienced  in  landfills.  These  rules  do 
not  apply  to  owners  and  operators  of 
landfills  in  which  only  polychlorinated 
biphenyl  (PCB)  chemical  waste 
regulated  under  40  CFR  Part  761  are 
disposed.  However,  PCBs  mixed  with  a 
RCRA  hazardous  waste  must  comply 
with  all  requirements  under  both  RCRA 
and  the  Toxic  Substances  Control  Act 
(TSCA)  (40  CFR  Part  761).  In  cases 
where  applicable  requirements  of  the 
two  statutes  differ,  the  most  stringent 
requirements  apply. 
DATES:  Comment  date:  Comments  on 
these  proposed  amendments  will  be 
accepted  until  February  23. 1987. 
ADDRESS:  The  public  must  send  an 
original  and  two  copies  of  its  comments 
to:  EPA  RCRA  Docket  (S-212)  (WH- 
562).  401  M  Street  SW.,  Washington.  DC 
20460.2 

Place  the  docket  #F-86-CLIP  FFFFF 
on  your  comments.  For  additional 


details  about  the  OSW  docket  see  the 
"OSW  Docket"  section  in 
"SUPm.eMENTARV  INFORMATHMt." 

FOR  FURTHER  INFORMATION  CONTACT. 
For  general  information  and  for  a  copy 
of  today's  proposed  text,  contact  the 
RCRA  Hazardous  Waste  Hotline,  Office 
of  Solid  Waste  (WH-563),  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  204ea 
telephone  800/424-9346  (382-3000  in 
Washington,  DC).  For  specific 
information  on  this  amendment,  contact 
Paul  Cassidy.  Office  of  Solid  Waste 
(WH-565),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  20460,  (202)  382-4654. 
SUPPtEMENTARY  INFORMATION: 

OSW  Docket 

The  OSW  Docket  is  located  at:  EPA 
RCRA  Docket  (Sub-basement).  401  M 
Street  SW..  Washington.  DC  20460. 

The  docket  is  open  from  9:30  to  3:30 
Monday  through  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials.  Call  Mia  Zmud  at  475-9327  or 
Kate  Blow  at  382-4675  for  appointments. 
The  public  may  copy  a  maximum  of  50 
pages  of  material  h'om  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20/page. 

Copies  of  the  following  documents  are 
available  for  viewing  only  in  the  OSW 
docket  room: 

1.  "Sorbent  Pressure  Test 
Development".  Report  prepared  by 
Research  Triangle  Institute. 

2.  "Liquid  Release  Test  for  Liquid 
Loaded  Sorbents — Single  Laboratory 
Evaluation  of  Test  Equipment". 
Research  Triangle  Institute,  April  1986. 

3.  "Structurally  Stable  Absorbents", 
Mason  and  Hanger-Silas  Mason,  Co., 
August  1988. 

4.  "Development  of  Criteria  to 
Distinguish  Acceptable  Absorbents  for 
Containerized  Hazardous  Liquids",  K.W. 
Brown,  March  1986. 

5.  "List  of  Commonly  Available 
Absorbents",  GCA  Corporation,  May 
1985. 

6.  Letter  and  Report  to  Paul  Cassidy 
from  Chemical  Waste  Management, 
February  1986. 

7.  "A  Review  of  Biodegradability 
Testing  of  Absorbents",  SCS  Engineers, 
January  1986. 

8.  Letter  to  Paul  Cassidy  from  Janic  P. 
Artiola,  K.W.  Brown  &  Associates, 
November  12, 1985. 
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Containerized  Liquid  Hazardous 
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3.  Minimizing  the  Presence  of  Free 
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4.  Biodegradable  Absorbents 

5.  Structurally  Stable  Absorbents 
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2.  Effect  on  State  Authorizations 
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VI.  References 
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L  Background 

1.  Previous  Regulations 

On  May  19, 1980,  EPA  promulgated 
regulations  that  established  most  of  the 
basic  elements  of  the  hazardous  waste 
management  program  required  by 
Subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  of  1978,  as  amended, 
42  U.S.C.  6921  et  seq.  See  45  FR  33066  et 
seq.  (May  19. 1980).  Part  265  of  those 
regulations  sets  forth  interim  status 
standards  that  apply  to  owners  and 
operators  of  existing  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  pending  their  receipt  of  a 
permit  that  establishes  more  detailed 
requirements  under  the  standards  of 
Part  264.  With  certain  limited 
exceptions,  §  265.314(b),  as  originally 
promulgated,  would  have  forbidden  the 
placement  in  a  landfill  of  a  container 
holding  liquid  hazardous  wastes  or  free 
liquids  after  November  19. 1981. 

On  February  25. 1982,  EPA  proposed 
(1)  alternative  methods  of  restricting 
containerized  liquid  wastes  in  landHlls, 
and  (2)  a  paint  filter  test  that  was 
intended  to  be  used  to  determine  the 
presence  of  free  liquids  in  containers. 
See  47  FR  8307  et  seq.  (February  25, 
1962).  One  method  of  restricting  wastes, 
the  so-called  25  percent  by  volume 
method,  would  have  restricted  the 
allowable  volumetric  fraction  of  the 
total  volume  of  the  landfill  that  could 
have  been  used  for  disposal  of 
containers  holding  free  liquids  In  the 
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other  method,  EPA  proposed  that  each 
container  be  limited  to  a  prescribed 
maximum  percentage  of  liquid 
hazardous  waste.  The  Agency  also 
extended  the  date  by  90  days  for 
compliance  with  §  265.314(b)  to  allow 
time  for  consideration  of  this  new 
approach. 

On  March  11, 1982,  in  response  to  two 
petitions  for  reconsideration  of  this 
extension,  EPA  held  a  public  hearing  to 
consider  whether  some  interim  control 
might  be  advisable  pending  full 
resolution  of  the  issues  concerning 
containerized  liquids.  On  March  22. 
1982,  EPA  imposed  interim  restrictions 
on  the  disposal  of  containerized  liquid 
wastes  in  landfills  pending  full 
rulemaking  on  the  issue.  See  47  FR  12316 
et  seq.  (March  22. 1982).  Under  these 
interim  rules  (§  265.314(b))  (redesi^ated 
as  S  265.314(c)  in  the  current 
regulations),  no  container  holding  free- 
standing liquids  could  b«>  placed  in  a 
landfill. 

On  July  28, 1982,  EPA  issued  Part  284 
standards  for  use  in  issuing  final  permits 
for  facilities  that  treat,  store,  or  dispose 
of  hazardous  wastes.  See  47  FR  32274  et 
seq.  (July  28. 1982).  These  standards  are 
applicable  to  owners  and  operators  of 
new  and  existing  hazardous  waste  land 
treatment,  storage,  and  disposal 
facilities.  EPA  also  amended 
S  2B4.314(b)  (redesignated  as 
S  264.314(d)  in  the  current  regulations) 
by  restricting  the  disposal  of 
containerized  liquids  in  a  manner 
identical  to  the  interim  status  standards 
promulgated  on  March  22, 1982. 

On  April  30, 1985,  EPA  issued  a  final 
rule  requiring  that  the  Paint  Filter 
Liquids  Test  be  used  to  determine  the 
presence  of  free  liquids  in  eiUier  a  bulk 
or  a  containerized  waste.  The 
requirement  was  added  in  Si  284J14{c) 
and  285J14{d).  See  50  FR  18370  (April 
30, 1965). 

On  November  8, 1984,  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
to  RCRA  were  signed  into  law.  Section 
3004(c)(2)  of  the  HSWA  requires  the 
Agency  to  "promulgate  final  regulabons 
which  minimize  the  disposal  of 
containerized  liquid  hazardous  waste  in 
landfills,  and  minimize  the  presence  of 
free  Hquids  in  containerized  hazardous 
waste  to  be  disposed  of  in  landfills." 
The  statute  also  directs  EPA  to  ensure 
that  these  regulations  specifically 
prohibit  the  disposal  in  landfills  of 
liquids  that  have  been  absorbed  in 
materials  that  biodegrade  or  ttiat  release 
liquids  when  compressed  as  might  occur 
during  routine  landfill  operations. 


2.  Minimizing  The  Disposal  Of 
Containerized  Liquid  Hazardous  Waste 
In  Landfills 

The  recent  Amendments  to  RCRA 
(HSWA)  require  that  the  Administrator 
of  ^A  promulgate  final  regulations  that 
minimize  the  disposal  of  containerized 
liquid  hazardous  wastes  in  landfills.  The 
legislative  history  to  section  3004(c)(2) 
shows  that  when  Congress  developed 
this  amendment,  they  gave  serious 
consideration  to  prohibiting  outright  the 
disposal  of  all  containers  of  liquid 
hazardous  wastes  into  any  landfill. 
However,  the  legislative  history  suggests 
that  Congress  intended  to  allow  EPA  to 
provide  an  exemption  from  the  ban  for 
the  disposal  of  very  small  quantities  of 
liquid  wastes,  particularly  for  the 
disposal  of  lab  packs  specifically 
desinged  for  very  small  quantities  of 
laboratory  wastes.  The  use  of  the  term 
"minimize"  in  section  3004(c)(2)(A) 
reflects  this  intent.  See,  e.g..  S.  Rep.  No, 
284,  98th  Congress,  Ist  Session  22  (1983); 
129  Cong.  Rec.  H8141  (daily  ed.  OcL  6. 
1983)  (statement  of  Rep.  Breaux). 

The  Agency  construes  the  provision  to 
mean  that  free  liquids  will  be  prohibited 
from  beiiig  placed  in  a  landfdl,  except  if 
the  free  liquids  meet  certain  exemptions 
or  are  properly  treated  (solidified).  It  is 
evident  that  the  amendment  language 
allows  hazardous  Uquids  to  be  absorbed 
under  specific  conditions  in  a  container 
and  then  placed  in  a  landfill.  The 
language  states  that  the  disposal  of 
containerized  liquid  hazardous  waste  in 
landfills  is  to  be  minimized.  One  way  to 
minimize  the  disposal  of  ccmtainers 
holding  hazardous  liquids  or  free  liquids 
is  to  effectively  treat  the  hazardous 
liquids  (i.e.,  convert  them  to  soiids). 
Once  converted  to  solids,  the 
amendment  does  not  permit  the  disposal 
of  the  noniiquid  waste  in  a  landfill. 

CurrenUy  Sfi  264.314(d)  and 
S  265.314(c)  prohibit  the  placement  of 
containers  holding  free  liquids  in  a 
landfill  unless  certain  exemptions  are 
met.  The  current  regulations  allow 
exemptions  to  the  above  liquids 
requirements  as  follows:  (l)  All  free- 
standing liquid  has  been  removed  by 
decanting  or  other  methods,  has  been 
mixed  with  an  absorbent  or  solidified  so 
that  free-standing  tiquid  is  no  longer 
observed,  or  has  been  otherwise 
eliminated;  (2)  the  container  i»  very 
small,  such  as  an  ampule:  (3)  the 
container  is  designed  to  hold  free  liquids 
for  use  other  than  storage,  such  as  a 
battery  or  capacitor  or  (4)  the  container 
is  a  lab  pack  and  is  disposed  of 
accordingly. 

"Free  liquids"  are  liquids  that  readily 
separate  from  the  solid  portion  of  a 
waste  under  ambient  temperature  and 


pressure.  See  40  CFR  280.ia  "Free- 
standing liquids"  are  those  that  form  a 
distinct  layer  above  the  solid  layer  in 
the  container,  usually  during 
transportation.  Free-standing  liquids  are 
a  subset  of  free  liquids. 

In  today's  rule,  the  Agency  is 
proposing  to  eliminate  the  exemption 
regarding  free-standing  liquids  in 
i§  264.314(d)(1)  and  §  265.314(c)(1)  in 
order  to  minimize  the  disposal  of 
containerized  liquid  hazardous  waste. 
(See  Section  3  of  this  preamble  for 
further  details.)  Thus,  today's  proposal 
will  prohibit  the  landfilling  of  certain 
free  liquids  that  have  been  disposed  in 
landfills  in  the  past.  The  Agency  will 
allow  containerized  liquids  to  be  treated 
(i.e.,  converted  to  a  solid)  by  the  use  of 
non-biodegradable  absorbents  under 
specific  conditions.  The  Agency  will 
regulate  the  disposal  of  liquids  to  ensure 
that  they  are  treated  in  such  a  manner 
as  to  prevent  the  future  release  of  the 
liquids  due  to  landfill  pressures. 

In  today's  proposal,  the  Agency  will 
continue  to  allow  exemptions  for  only 
the  containers  discussed  below:  Lab 
packs,  ampules,  batteries,  and 
capacitors.  These  exemptions  are 
currently  codified  in  §  264.314(d)(2),  (3), 
and  (4),  and  i  285.314(c)(2),  (3),  and  (4). 
In  restricting  the  exemptions  to  only 
these  containers,  the  Agency  is  indeed 
minimizing  the  disposal  of  containerized 
liquid  hazardous  wastes  in  landfills 
since  most  hazardous  liquids  are 
disposed  of  in  55-gailon  drums  rather 
than  in  these  containers. 

Congress  mandated  that  the  Agency 
minimize  rather  than  eliminate  disposal 
of  containerized  liquids;  therefore,  the 
Agency  is  not  prohibiting  all  liquids 
from  being  placed  in  a  landfill. 
Containers  that  are  specifically 
designed  to  hold  small  quantities  of 
hquid  hazardous  waste  (i.e.,  lab  packs, 
ampules,  batteries,  and  capacitors)  will 
continue  to  be  allowed  as  the  only 
exemptions  to  the  prohibition  of  landfill 
disposal  of  containers  holding  hquid 
hazardous  wastes.  The  intent  behind 
these  exemptions  is  not  only  to  uphold 
the  general  restriction  on  the  disposal  in 
landfills  of  containers  holding  liquid 
hazardous  wastes,  but  also  to  allow  the 
disposal  of  specific  containers,  such  as 
lab  packs  that  are  carefully  designed 
and  prepared  for  relatively  safe 
management  of  such  liquids,  and 
ampules,  batteries,  and  capacitors  that 
contain  a  small  quantity  of  free  hquids. 
These  types  of  containers,  owing  to  their 
size  and  their  packaging  requirements, 
will  not  contain  large  amounts  of  liquids 
and  thus  can  be  landfilled  without 
needing  to  eliminate  the  liquids. 
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Ldb  packs  (discussed  in  §§  264.316 
and  265.316)  are  most  commonly  used 
by  laboratories  that  produce  small 
amounts  of  many  different  wastes. 
These  wastes  are  commonly  collected  in 
small  containers  that  range  in  size  from 
an  ampule  to  5-gallon  pails.  The  small 
containers  must  be  a  design  and 
constructed  of  a  material  that  will  not 
react  dangerously  with,  be  decomposed 
by.  or  be  ignited  by  the  waste  contained 
therein.  (See  §§  264.316(a)  and 
265.316(a).)  The  small  containers  are 
usually  placed  within  a  55-gallon  drum 
(the  regulations  require  the  outer 
container  to  be  no  more  than  llO-gallon 
capacity)  and  surrounded  by  a  sufficient 
amount  of  compatible  absorbent 
material  before  the  drum  is  placed  in  a 
landHll.  Containers  holding 
incompatible  wastes  are  prohibited  from 
placement  in  the  same  drum  (lab  pack) 
in  case  of  possible  ruptures. 
Furthermore,  reactive  wastes  other  than 
cyanide-  or  sulfide-bearing  wastes  are 
prohibited  from  disposal  in  lab  packs 
unless  the  waste  is  rendered  non- 
reactive  prior  to  packaging.  See 
§§  264.316  and  265.316.  The  American 
Chemical  Society  reported  that  the 
average  lab  pack  contains  3  gallons  of 
hazardous  liquid  with  a  maximum  of  15 
gallons.  Approximately  100,000  lab 
packs  are  used  each  year  in  the  U.S. 
with  a  cost  to  the  user  of  $200  to  $350 
per  pack  to  dispose. 

The  disposal  of  lab  packs  in  landfills 
will  therefore  continue  to  be  allowed 
because  the  Agency  believes  that  such 
disposal  is  safe  because  of  the  small 
quantities  of  waste  involved.  However, 
the  final  Land  Disposal  Restrictions  rule 
published  on  November  7, 1986,  does  not 
exclude  from  the  land  disposal 
restrictions  lab  packs  if  they  contain 
solvents  designated  as  F001-F005  or 
other  restricted  wastes.  See  51  PR  40584 
(November  7, 1986). 

The  concept  of  lab  packs  was 
developed  for  the  disposal  of  small 
containers  of  laboratory  wastes.  The 
disposal  of  a  lab  pack  is  a  costly 
alternative  for  a  generator  that  has  a 
large  quantity  of  liquid  wastes  to  be 
disposed.  Since  the  cost  of  lab  pack 
disposal  is  high,  it  is  not  economical  for 
large  volumes  of  liquid  wastes  to  be  lab 
packed.  Lab  packs  are  generally  used 
for  small  amounts  of  wastes  generated 
by  chemistry  or  hospital  laboratories  or 
other  small  quantity  generators,  who 
wish  to  employ  environmentally  safe 
disposal  methods.  Incineration  costs  for 
bulk  liquids  range  from  S0.30  to  $4.20  per 
gallon  whereas  the  average  cost  of  lab 
pack  disposal  ranges  from  $67  to  $117 
per  gallon. 


The  prohibition  on  landfilling 
containerized  liquid  hazardous  waste 
applies  to  55-gallon  drums  and  other 
similar  containers,  but  does  not  apply  to 
devices  that  function  as  containers  for 
hazardous  materials  during  their  useful 
lives,  such  as  batteries  or  capacitors,  or 
to  very  small  containers,  such  as 
ampules.  These  types  of  containers  are 
not  likely  to  contribute  substantial 
volumes  of  liquid  to  most  landfills,  and 
the  difflculty  of  opening  and  emptying 
them  appears  to  outweigh  the  small 
benefit  gained  by  such  action. 

For  the  reasons  discussed  above,  the 
Agency  believes  that  the  continued 
exemption  for  lab  packs,  ampules, 
batteries,  and  capacitors  results  in  a 
minimization  of  the  disposal  of 
containerized  liquid  hazardous  wastes 
in  landfills.  Based  on  this  relief,  the 
Agency  is  continuing  to  allow  an 
exemption  for  these  types  of  containers. 

The  Agency  is  requesting  comments 
on  two  issues  concerning  the  disposal  of 
batteries  and  lab  packs.  The  Agency  is 
aware  that  lead  acid  batteries  can  be 
disposed  of  in  hazardous  waste 
landfills;  however,  a  large  percentage  of 
lead  acid  batteries  are  being  reclaimed. 
The  Agency  is  concerned  that  disposal 
of  lead  acid  batteries,  without  proper 
drainage,  could  cause  problems  in  the 
landfill  environment,  namely,  the 
release  of  the  lead  into  the  environment. 
The  Agency  has  not  in  today's  proposal 
required  that  batteries  be  drained  prior 
to  landfill  disposal  because  we  feel  that 
batteries  only  contain  small  quantities 
of  hazardous  wastes.  The  Agency. 
however,  specifically  seeks  comments 
on  whether  the  current  regulations 
should  require  the  proper  drainage  of 
batteries  prior  to  landfill  disposal  or 
remain  unchanged  (i.e.,  not  require 
drainage.). 

The  second  issue  concerns  the 
disposal  of  lab  packs.  The  Agency  has 
not  proposed  any  rule  changes  to  the  lab 
pack  requirements  today.  However, 
today's  proposal  prohibits  use  of 
biodegradable  absorbents  for  all  other 
non-exempt  containers.  The  Agency  is 
requesting  comments  on  whether  or  not 
the  elimination  of  biodegradable 
absorbents  should  apply  to  lab  packs 
also,  or  whether  biodegradable 
absorbents  should  still  be  allowed  to  be 
used  in  lab  packs,  since  lab  packs 
contain  an  average  of  only  three  gallons 
of  hazardous  liquids. 

3.  Minimizing  The  Presence  Of  Free 
Liquids  In  Containers  Holding 
Hazardous  Waste 

Section  3004(c)(2)(B)  requires  that  the 
Agency  minimize  the  presence  of  free 
liquids  in  containerized  hazardous 
wastes  to  be  disposed  of  in  landfllls. 


The  intent  of  Congress  in  requiring  the 
Agency  to  minimize  the  presence  of  free 
liquids  in  containers  is  to  reduce  the  risk 
of  cover  subsidence  and  groundwater 
contamination  due  to  the  collapse  of 
metal  drums  from  decay  and  subsequent 
release  of  liquids.  If  the  drums  collapse 
or  leak  after  the  post-closure  period, 
significant  uncontrolled  releases  and 
subsidence  of  the  cover  could  occur  at  a 
time  when  the  leachate  collection  and 
removal  system  (if  present)  is  no  longer 
operated,  the  ground  water  may  no 
longer  be  routinely  monitored,  and  the 
final  cover  is  no  longer  maintained.  The 
presence  of  liquids  can  dramatically 
affect  the  integrity  of  the  landfill  as  well 
as  increae  the  mobility  of  wastes 
leaving  the  landfill.  Furthermore, 
hazardous  liquids  can  cause  liner  failure 
by  contributing  hydraulic  pressure  on 
the  hner  as  well  as  weakening  the  liner 
through  chemical  interactions.  After  a 
liner  is  breached,  the  liquid  hazardous 
wastes  can  present  a  serious  threat  to 
groundwater  resources  below  the 
landfill  because  they  react  with  other 
wastes  in  the  landfill  and  enhance  the 
mobility  of  hazardous  wastes  leaving 
the  landfill.  Congress  was  very  clear 
both  in  its  desire  to  minimize  the 
presence  of  free  liquids  in  containerized 
wastes  and  in  its  rationale  for  its 
concern  regarding  such  disposal. 

The  current  regulations  (SS  264.314(d) 
and  265.314(c)),  promulgated  prior  to  the 
HSWA  and  in  effect  until  today's 
proposal  becomes  final,  allow 
containers  holding  free  liquid  to  be 
placed  in  a  landfill  if  all  "free-standing 
liquid"  is  removed,  mixed  with  an 
absorbent,  or  solidified  so  that  free- 
standing liquid  is  no  longer  observed  or 
is  otherwise  eliminated. 

Prior  to  the  HSWA,  the  Agency  was 
aware  of  an  inconsistency  between  the 
disposal  requirements  for  containerized 
liquids  and  for  bulk  liquids.  The  March 
22, 1982,  interim  control  measure  for 
container  created  an  inconsistency  in 
the  Agency's  regulations  that  carried 
over  into  the  July  26, 1982,  regulations. 
The  inconsistency  was  that  for  bulk  (or 
non-containerized)  liquids,  the  disposal 
of  "free  liquids"  in  a  landfUl  was 
prohibited  (with  certain  exemptions), 
whereas  for  containerized  liquids,  the 
disposal  of  "free-standing  liquids"  was 
prohibited.  This  inconsistency  allowed 
owners  or  operators  who  landfilled 
containers  to  treat  the  liquids  in  the 
containers  to  an  endpoint  (i.e..  removing 
"free-standing  liquids"  rather  than  free 
liquids)  that  was  less  stringent  than  that 
for  bulk  liquids. 

Because  of  Congress'  concern  over 
free  liquids  in  landfills,  the  Agency  is 
proposing  new  requirements  that  would 
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regulate  the  disposal  of  "free  liquids"  as 
opposed  to  "free-standing  liquids." 
Toddy's  proposal  will  require  that  (with 
the  exception  of  ampules,  batteries, 
capacitors,  and  lab  packs)  all 
containerized  free  liquids  b«  solidified 
by  a  non-biod«gradabie  absorbent  prior 
to  being  placed  in  a  landfill.  The  waste/ 
absorbent  mixture  must  not  release 
liquids  as  determined  by  the  Liquids 
Release  Test  (LRT)  (Method  9006).  The 
Agency  believes  that  the  proposed 
change  regulating  free  liquids  will 
accommodate  Congress'  concern  about 
the  disposal  of  free  liquids. 

Today's  proposal  does  not  impose  any 
requirements  on  the  number  of 
containers  that  must  be  opened  and 
tested  for  (he  presence  of  free  liquids. 
Curenlly.  containers  are  being  inspected 
for  the  presence  of  "free-standing 
liquids"  in  accordance  with  a  facility's 
written  waste  analysis  plan  (see 
S  9264.13(b)  and  265.13(b)),  Those 
contsiners  that  were  previously 
inspected  for  free-standing  liquids  will 
now  be  tested  for  the  presence  of  free 
liquids.  The  number  of  containers  that 
must  be  opened  and  Inspected  for  the 
presence  pf  free  liquids  will  depend 
upon  the  specific  language  in  the 
facility's  general  waste  analysis  plan. 

In  order  to  check  for  the  presence  or 
absence  of  free  liquids  (in  cases  that  do 
not  require  the  use  of  LRT),  the  Paint 
Filter  Liquids  Test  (Method  9085),  as 
promulgated  on  April  30, 1985,  must  be 
used  (see  Section  10).  The  Paint  Filter 
Liquids  Test  is  the  appropriate  test  to 
use  in  meeting  the  Congressional  intent 
to  minimize  the  presence  of  free  liquids 
because  that  test  was  specifically 
promulgated  in  order  to  determine  the 
presence  or  absence  of  free  liquids  in 
either  a  containerized  or  a  bulk 
hazardous  liquid  waste. 

4.  Biodegradable  Absorbents 

Section  3004(c)(2)  of  RCRA  provides 
that  the  final  regulations  concerning 
containerized  hazardous  liquids  shall 
prohibit  the  disposal  in  landfills  of 
liquids  that  have  been  absorbed  in 
materials  that  biodegrade. 

Congress  has  prohibited  the  disposal 
of  liquids  that  have  been  absorbed  In 
materials  that  biodegrade  because  when 
they  biodegrade,  they  collapse  and 
release  free  liquids,  creating  the  very 
situation  that  Congress  is  attempting  to 
avoid.  Congress  mandated  that  the 
Agency  promulgate  regulations 
minimizing  the  presence  of  liquids  in 
landfills  in  order  to  reduce  the  potential 
migration  and  leaching  of  hazardous 
constituents  and  the  potential  for 
subsidence.  The  use  of  biodegradable 
absorbents  In  the  attempt  to  minimize  or 
eliminate  liquids  before  landfilling  is 


counterproductive  because  the  effects  of 
gravity  or  of  flushing  actions  within  the 
landfill  would  eventually  transport 
constituents  that  have  been  released  by 
the  biodegr^ded  sbsorbent.  See,  e.g.,  130 
Cong.  Rec.  S91 77  (July  26. 1984)  (section- 
by-section  analysis  of  Chafee 
amendment). 

The  current  regulations  for  the 
disposal  of  containerized  liquids  do  not 
prohibit  the  use  of  biodegradable 
absorbents.  Agency  policy,  however, 
has  been  to  promote  the  use  of  non- 
biodegradable absorbents  as  a  good 
management  practice  for  the  reasons 
stated  above. 

The  Ajency  is  today  proposing  to 
allow  containerized  liauids  to  be 
solidified  by  only  non-oiodegradable 
absorbents.  Under  today's  proposal,  a 
material  is  defined  as  biodegradable  if 
its  total  organic  carbon  content  is 
greater  than  one  (1)  percent,  A  material 
that  has  a  total  organic  carbon  content 
greater  than  one  percent  will  be 
prohibited  from  being  used  as  a 
solidification  material  for  containerized 
hazardous  liquids. 

At  present  the  Agency  is  proposing 
the  use  of  total  organic  carbon  as  a 
criteria  to  distinguish  between 
biodegradable  versus  non- 
biodegradable materials.  Carbon  is  an 
element  that  forms  organic  compounds 
in  combination  with  hydrogen  and 
oxygen.  If  an  absorbent  material  has 
carbon  present  in  its  elemental 
composition,  it  will  then  be  susceptible 
to  breakdown  or  biodegradation.  The 
Agency  proposes  using  a  limit  of  one 
percent  (1%)  or  more  total  organic 
carbon  content  as  the  criteria  to 
determine  whether  a  material  is 
biodegradable.  If  die  total  organic 
carbon  content  is  less  than  one  percent, 
the  Agency  considers  the  absorbent  to 
be  inorganic  and  thus  non< 
biodegradable. 

The  threshold  of  one  percent  total 
organic  carbon  was  based  upon  the  best 
scientific  judgment  of  several  experts  in 
the  field  of  soil  chemistry.  Obviously,  a 
material  containing  no  organic  carbon 
would  be  considered  inorganic  and 
therefore  nonbiodegradable.  The 
allowance  for  up  to  one  percent  of  total 
organic  carbon  allows  for  the  realities  of 
commercial  production  of  absorbents.  It 
is  likely  that  small  amounts  of  organic 
contamination  may  occur  in  the 
production  of  absorbents.  Likewise, 
some  manufacturers  may  purposely  add 
very  small  quantities  of  organic 
materials  as  additives  in  order  that  their 
products  may  be  packed  or  otherwise 
handled  more  easily.  These  additives 
are  not  related  to  the  materials' 
absorbent  properties. 


Any  biobgically  synthesized  carbon- 
based  (organic)  sorbenls  such  as  wood 
fiber,  com  cobs,  and  cellulose  are 
considered  biodegradable.  Man-made 
organic  sorbents  are  considered 
biodegradable  given  sufficient  time.  On 
the  other  hand,  sorbents  derived  from 
secondary  minerals,  such  clays  and 
zeolites,  of  which  most  common 
aggregate  sorbents  are  composed,  have 
silicon-aluminum  structures  with  no 
carbon  present,  and  would  therefore  be 
considered  inorganic  and  thus  non- 
biodegradable. 

In  order  to  calculate  the  organic 
carbon  present  in  an  absorbent,  the 
Agency  recommends  that  the  regulated 
community  use  the  modified  Mebius 
procedure  (Page,  A,L.  ed„  1962. 
Methods  of  Soil  Analysis.  Part  2. 
Chemical  and  Microbial  Properties, 
Second  edition.  Number  6  (Part  2). 
American  Society  of  Agronomy.  Inc.. 
Madison).  This  procedure  is  a  standard 
soil  test  using  an  acid  diobromate 
digestion  of  tne  sorbent  material 
followed  by  a  titration  to  determine  the 
amount  of  organic  carbon  oxidized. 
Owners/operators  should  obtain  the 
absorbent  they  plan  to  use  from  the 
manufacturer  and  perform  the  test  to  see 
if  the  particular  absorbent  is  non- 
biodegradable, i.e.,  contains  less  than 
one  percent  total  organic  carbon.  In  lieu 
of  performing  this  test,  the  owner/ 
operator  can  obtain  the  necessary 
testing  data  directly  from  the 
manufacturer.  Testing  for  organic 
carbon  need  be  done  only  once.  A  new 
test  will  be  required  only  if  there  is  a 
change  in  the  manufacturing  process 
that  will  affect  carbon  content.  EPA 
specifically  requests  comments  on  the 
total  organic  carbon  approach,  and  on 
the  appropriate  test  for  total  organic 
carbon.  EPA  also  requests  comments  on 
the  procedure  for  obtaining  proof  that 
the  absorbent  is  non-biodegradable  (i.e.. 
whether  the  owner/operator  or 
manufacturer  provides  the  testing  data) 
and  whether  it  matters  who  supplies  the 
testing  data. 

The  Agency  is  also  requesting 
comments  on  how  organic  polymers  and 
pozzolanic  materials  should  be  treated 
in  regard  to  the  criteria  for 
biodegradation.  The  Agency's  proposed 
criteria  for  biodegradation  would 
eliminate  from  use  as  absorbents  any 
organic  polymers  or  pozzolanic  material 
that  are  now  used  or  are  under 
consideration  for  use  if  their  TOC  is 
greater  than  one  percent.  Polymers 
would  be  eliminated  due  to  their  high 
total  organic  carbon  content.  However, 
some  polymers  may  not  release  the 
absorbed  liquid  waste  even  under 
pressure.  Pozzolanic  materials  such  as 
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fly  ash  may  have  a  TOC  greater  than 
one  percent.  The  amount  of  carbon 
remaining  in  the  ash  is  hkely  a  function 
of  the  efficiency  of  the  combustion 
process.  Therefore,  the  Agency  is  wilting 
to  accept  comments  on  how  organic 
polymers  and  pozzolanic  materials 
should  be  included  in  the  Agency's 
approach  (i.e..  using  TOC  as  an 
indicator  of  biodegradation).  If 
commenters  beHeve  that  organic 
polymers  and  pozzolanic  materials 
should  be  allowed  to  be  used,  even  if  the 
TOC  is  greater  than  one  percent,  can  the 
Agency  be  certain  that  these  materials 
will  not  release  liquids  under  pressure? 
Should  today's  proposed  Liquids 
Release  Test  be  used?  Should  the 
Agency  allow  materials  (organic 
polymers  and  pozzolanic  materials]  with 
a  TOC  greater  than  one  percent  to  be 
used  without  evaluating  the  material's 
resistance  to  biodegradation?  If  the 
Agency  were  to  evaluate  a  materials 
resistance  to  biodegradation.  what  test 
method  and  what  period  of  time  (years) 
should  be  used? 

Another  issue  that  the  Agency  is 
requesting  comments  on  is  the  use  of 
absorbent  pillows.  The  Agency  is 
interested  in  gaining  knowledge 
concerning  when  and  how  often 
absorbent  pillows  are  used.  The  Agency 
also  specifically  requests  comments  on 
how  absorbent  pillows  can  be  tested 
using  the  Liquid  Release  Test.  Can  a 
representative  sample  be  obtained  from 
an  absorbent  pillow,  or  does  another 
pressure  test  need  to  be  specified  in 
order  to  test  absorbent  pillows?  Would 
absorbent  pillows  (i.e..  their  contents) 
be  considered  biodegradable  by  today's 
proposal?  Are  absorbent  pillows  used 
only  to  clean  up  spills  that  must  be 
absorbed  quickly? 

A  biodegradable  material  is  a 
material  that  is  capable  of  being 
decomposed  by  microorganisms  (i.e.. 
natural  biological  processes).  The  rate  of 
biodegradation  (i.e.,  over  what  time 
should  a  material  be  evaluated  in  order 
to  determine  whether  it  is  non- 
biodegradable or  biodegradable)  is  not 
taken  into  account  for  the  reasons 
discussed  below. 

Virtually  all  organic  materials  will  be 
degraded  sooner  or  later  by  the  action  of 
the  biological  environment,  since  (1) 
organic  materials  contain  one  or  more 
components  that  can  be  utilized  as  a 
food  source  by  organisms.  (2)  organic 
materials  will  be  affected  by  the 
chemical  actions  of  organisms,  and  (3) 
most  earth  environments  are  mild 
enough  to  support  some  biological 
activity. 

The  statutory  language  requires  that 
EPA  prohibit  the  disposal  of  liquids  that 
have  been  absorbed  in  materials  that 


biodegrade.  EPA  construes  this  language 
to  mean  that  Congress  was  concerned 
with  materials  that  biodegrade  in  a 
hazardous  waste  landfill  environment. 
Unfortunately,  the  concept  of 
biodegradability  is  complex  when 
related  to  the  disposal  of  containerized 
liquids  that  have  been  solidified  by  the 
use  of  an  absorbent  material.  No 
standard  test  exists  for  determining 
whether  an  absorbent  material  is 
biodegradable.  The  number  of  absorbent 
materials  that  are  used,  and  those  that 
are  being  developed,  to  solidify  liquid 
wastes  is  large,  and  determining  rates  of 
biodegradation  for  these  absorbents 
would  be  extremely  complex  since  there 
is  no  standard  test.  Another  issue 
affecting  biodegradation  rates  is  the 
environment  in  which  an  absorbent 
material  is  tested.  The  rate  of 
biodegradation  under  anaerobic 
conditions  may  be  different  from  the 
rate  under  aerobic  conditions. 
Therefore,  the  Agency  believes  that  a 
uniform  rate  of  biodegradation  would  be 
difficult  to  set.  The  Agency,  however, 
specifically  solicits  comments  on 
whether  the  Agency  should  use  a 
biodegradation  rate  as  a  method  of 
determining  when  an  absorbent  should 
be  considered  biodegradable. 

5.  Structurally  Stable  Absorbents 

Section  3004(c)(2)  further  states  that 
the  fmal  regulations  shall  prohibit  the 
disposal  in  landfills  of  liquids  that  have 
been  absorbed  in  materials  that  release 
liquids  when  compressed  as  might  occur 
during  routine  landfill  operations. 

In  order  to  implement  this  provision. 
EPA  is  today  proposing  that  the  waste 
absorbent  mixture  must  not  release 
liquids  as  determined  by  the  Liquid 
Release  Test.  The  Agency  had 
considered  another  option  when 
implementing  the  section  3004(c)(2) 
mandate.  That  option  was  to  develop  a 
test  to  determine  whether  certain 
absorbents  alone  (i.e..  as  a  pure  product) 
were  to  be  considered  "structurally 
stable."  For  the  liquids  in  landfills  issue, 
a  structurally  stable  material  is  one  that 
does  not  release  liquids  when 
compressed.  Since  most  materials 
(absorbents)  are  in  a  dry  state  before 
they  are  used,  testing  a  dry  material 
before  it  has  been  used  in  the  field  does 
not  necessarily  provide  information 
about  whether  these  materials  will 
release  liquids  in  a  hazardous  waste 
landfill  when  compressed. 

EPA  therefore  developed  a  test 
procedure  that  could  be  used  in 
determining  if  liquids  could  be  released 
from  liquid/ sorbent  mixtures  when 
subjected  to  compressive  forces  as 
experienced  in  landfills.  Thi»  effort  has 
resulted  in  the  development  of  a  test. 


known  as  the  Liquids  Release  Test 
(LRT).  which  EPA  is  proposing  for  use  In 
the  evaluation  of  liquid/sorbent 
mixtures  for  potential  liquid  release. 
This  test  is  set  forth  in  Appendix  A  to 
this  regulation.  EPA  is  also  proposing 
incorporation  of  this  test  into  its  Solid 
Waste  Testing  Manual  (SW-64e)  as 
Method  9096.  The  text  of  the  test  is 
available  from  EPA  through  the  RCRA 
Hotline  at  800/424-9346,  (382-3000  In 
Washington.  DC). 

The  LRT  has  been  evaluated  in  a 
single  laboratory  evaluation  of 
ruggedness  and  precision,  and  is 
currently  being  evaluated  in  a  multi- 
laboratory  collaborative  study.  A 
discussion  regarding  the  LRTs 
development  and  evaluation  appears 
below. 

ft  Development  of  Liquids  Release  Test 
(LRT) 

EPA  began  its  development  of  the  LRT 
with  a  number  of  general  objectives.  It 
was  determined  that  the  test  should  be 
qualitative  (pass  or  fail),  sensitive  to 
liquid  release,  easily  adapted  to 
indicating  release  of  liquids  over  a  range 
of  pressures,  reproducible,  easily 
conducted  in  the  field,  and  relatively 
quick  and  easy  to  run. 

In  order  to  meet  these  objectives,  EPA 
began  investigating  two  different  types 
of  tests  that  could  be  used  to  detect 
liquid  release  under  pressure  (Ref.  1). 
These  were  a  centrifugation  test  and  a 
confined  compression  test.  The 
centrifugation  test  uses  centrifugal 
action  to  apply  compressive  forces  on 
samples  of  the  liquid/sorbent  mixture. 
Specially  designed  centrifugation  tubes 
were  used  to  physically  separate  the 
sample  from  any  liquids  that  may  be 
forced  out  of  the  sample  due  to  the 
applied  compressive  forces.  This  was 
necessary,  as  using  common 
centrifugation  tubes  would  allow  re- 
absorption  of  any  released  liquid  phase 
back  into  the  sorbent  (Ref.  1). 

Centrifugation  was  initially 
investigated  as  a  quick  prescreen  to 
perhaps  a  more  elaborate  test.  Such  a 
test  could  be  conducted  in  minutes,  was 
fairly  simple,  could  accommodate  a 
wide  range  in  pressures,  and  had 
several  other  distinct  advantages.  For 
example,  almost  all  facilities  that  have 
laboratories  also  have  a  centrifuge. 
However,  centrifugation  also  suffers 
from  a  number  of  overwhelming 
disadvantages. 

For  example,  centrifugation  is 
severely  limited  by  the  relatively  small 
sample  size  that  can  be  accommodated 
in  most  readily  available  (and 
reasonably  affordable]  centrifuges.  This 
can  contribute  to  variability,  primarily 
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because  of  the  difTiculty  in  obtaining 
represeptaUve  samples.  Variability  can 
also  be  cfuised  by  the  great  variety  in 
centrifuges  that  are  commercially 
available.  In  addition,  centrifugation 
suffers  other  problems.  For  example, 
when  evaluating  dark  liquids  such  as 
oils,  it  may  not  always  be  possible  to 
see  a  distinct  liquid  phase  in  the 
centrifuge  tube.  Finally,  field  application 
of  centrifugation  would  be  difficult. 

These  factors  led  EPA  to  reject 
centrifugation  and  to  develop  a  confined 
compression  type  test.  After  a  review  of 
available  equipment  and  test 
methodologies  for  potential  application, 
it  was  determined  that  fabrication  of 
test  equipment  would  be  required  (Ref. 
!)•  •  ^ 

Laboratory  testing.  includin]g  botti 
development  and  subsequent  evaluation 
of  the  test,  focused  on  two  typical 
sorbent  materials.  Fuller's  Earth  and 
Floor  Dry,  and  two  hquids,  0.01  N 
aqueous  calcium  sulfate  and  a  5  percent 
acetone/water  solution.  The  sorbent 
materials  were  selected  to  provide  a 
range  in  sorbent  characteristics  used 
commercially.  The  calcium  sulfate 
solution  was  selected  because  It  is 
widely  relied  on  by  researchers  and 
practitioners  as  a  standard  liquid  for 
investigation  of  landfill  liner 
permeability.  When  mixed  with  sorbent 
materials,  this  solution  can  serve  as  a 
benchmark  against  which  other  liquids 
can  be  compared.  The  acetone  solution 
was  selected  as  a  representative  solvent 
solution  found  at  hazardous  waste 
landfills  (Ref.  1).  Additional  sorbents 
and  liquids  (including  oils)  were  also 
investigated  (Ref.  2). ...  EXT.  023  (PART 
2.  PROPOSED  RULES)...A24DE2 
62840  Meaiey  12-22-86  J.  94- 
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Testing  of  these  sorbent/liquid 
combinations  centered  around  the  liquid 
loading  (weight/weight  percent  liquid), 
at  which  a  liquid-loaded  sorbent  might 


be  expected  to  just  begin  to  release 
liquid.  Tliis  was  necessary  as  it  is  likely 
that  most  of  the  testing  conducted  in 
response  to  today's  proposed  regulation 
would  be  at  or  near  this  critical  point. 
Generators  and  owner/operators  of  TSD 
faoiHties.  for  obvious  economic  reasons, 
would  wish  to  load  sorbent  materials 
with  the  maximum  amount  of  liquid,  and 
the  majority  of  their  testing  would  likely 
be  focused  on  determining  the  maximum 
allowable  loading. 

The  majority  of  the  initial  testing  was 
conducted  at  a  pressure  of  15  to  45  psi 
(Ref.  1).  Because  of  resource  constraints, 
evaluation  of  the  test  (i.e..  single 
laboratory  precision  and  ruggedness) 
was  conducted  at  a  pressure  of  45  psi 
(Ref  2).  The  value  of  45  psi  was  chosen 
because  EPA  believes  it  to  be  typical  of 
most  landfill  pressures.  The  pressure  to 
which  landfilled  sorbent  materials  may 
be  subjected  depends  on  a  number  of 
factors,  including  the  depth  of  the 
facility,  the  nature  and  depth  of  the 
cover  material,  and  the  type  of 
equipment  used  during  landfilling 
operations.  The  Liquid  Release  Test  was 
designed  to  be  applied  over  a  range  of 
pressures.  In  other  words,  the  test  was 
developed  independent  from  the  manner 
in  which  the  standard  test  pressiuv  was 
determined,  and  would  be  appropriate 
for  any  reasonable  pressure  diosen  for 
the  test. 

The  concept  of  a  confmed 
compression  test  involves  subjecting 
materials  in  a  confined  (rigid  wall) 
apparatus,  to  a  compressive  force  and 
examining  various  effects  on  the 
material.  Several  types  of  equipment, 
involving  the  same  general  design,  but 
different  means  of  pressure  application 
were  examined.  The  first  device 
examined,  known  as  a  consolidometer. 
was  designed  and  used  at  Duke 
University  for  measuring  the 
permeability  of  soils  under  various 
degrees  of  consolidation.  This  device 


was  modified  slightly  for  use  in  the  LRT 
and  appears  in  Figure  1. 

The  top  and  bottom  of  the  unit  were 
constructed  of  polyvinyl  chloride  (PVC) 
while  the  cylinder  and  piston  were 
made  of  transparent  cast  acrylic  A 
ceramic  filter  stone  was  used  to 
distribute  pressure  evenly  over  the 
surface  of  the  sample.  While  EPA 
recognized  that  the  final  equipment  used 
for  the  LRT  must  be  chemically 
resistant,  this  device  served  as  an 
inexpensive  means  of  investigating  and 
consolidometer-type  apparatus. 

The  apparatus  employs  two 
perforated  TEFLON*  disks  to  physically 
separate  the  sample  from  absorptive    • 
filter  papers,  which  are  used  to  detect 
liquid  release.  The  TEFLON*  disks  serve 
to  prevent  the  filter  paper  from 
collecting  liquid  by  capillary  suction. 
Pressure  is  applied  to  the  sample  from  a 
vertical  load  piston,  which  is  driven  by  a 
hydraulic  press. 

Consolidation  of  the  sample  is 
measured  at  15-second  intervals  for  the 
first  minute  of  the  test,  and  at  one 
minute  intervals  thereafter.  The  pressure 
is  continued  until  equilibrium  conditions 
are  achieved.  Equilibrium  was  defined 
as  a  consolidation  rate  of  less  than  0.001 
cm  per  minute.  This  equilibrium  was 
achieved  for  all  samples  within  10 
minutes  from  initial  application  of  the 
pressure.  Selected  long-term  (i.e..  >  10 
minutes)  tests  were  also  run  to  confirm 
that  consolidation  had  reached  a  steady 
value  within  ten  minutes.  Following 
termination  of  the  pressure,  the  test 
units  are  dismantled  and  the  filter 
papers  are  examined  for  the  presence  of 
hquid  (Ref  1). 

Typical  results,  in  terms  of  the  liquid 
loading  (weight  to  weight  percent) 
which  produces  liquid  on  the  filter  paper 
at  two  pressures  are  indicated  in  Table 
1  (Ref  1). 
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Figure  1:     Modified  Consol idonieter 
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Table  1— Liquid  Release  Uskwj  Modified 
(wek3ht/weight 


Consoudometer  At  Various  Pressures 
percent  uouid) 
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The  consolidometer  (see  Figure  1)  was 
then  modified  in  an  attempt  to  extend  its 
capabilities.  Provision  was  made  to 
permit  the  hquid  to  drain  into  a 
collection  vessel,  which  would  permit 
the  test  to  be  applied  in  a  quantitative 
sense  (i.e.,  measuring  the  amount  of 
liquid  released).  In  addition, 
modifications  were  also  made  to  permit 
the  use  of  standard  weights,  in  lieu  of  a 
hydraulic  system  for  application  of 
pressure.  It  was  determined  that  while 
the  hydraulic  system  worked  well,  its 
potential  field  application  was  limited. 
In  addition,  most  hydraulic  systems 
would  be  unable  to  maintain  a  steady 
pressure  on  the  sample  without  constant 
adjustment  (Ref.  1). 

While  limited  testing  with  the  device 
modified  as  described  above  compared 
well  to  testing  done  with  the  previous 
design,  there  is  a  real  drawback  to  the 
use  of  weights  that  caused  EPA  to 
examine  yet  another  approach. 
Specifically,  due  to  the  need  to  address 
pressures  like  45  psi.  and  the  limitations 
in  the  size  of  the  lest  cell  (i.e.,  it  must  be 
large  enough  to  acconunodate  a 
reasonable  sample  size — 100  grams),  the 
weights  required  are  excessive  (in  the 
neighborhood  of  250  to  500  lbs)  (Ref.  1 
and  2). 

The  third  (and  final)  approach  to 
pressure  application  examined  was  the 
use  of  pneumatic  or  gas  pressure.  This 
design  would  easily  accommodate  a 
reasonable  sample  size  (i.e..  100  grams), 
and  allow  use  of  the  same  general  type 
of  devices,  with  the  perforated 
TEFLON*  disks  and  absorptive  filter 
papers,  as  shown  in  Figure  1.  The  only 
real  difference  is  in  the  mode  of  pressure 
application,  which  entails  use  of  a 
piston  driven  by  compressed  gases  (e.g., 
air  or  nitrogen). 

It  was  about  this  time  that  EPA  was  in 
the  development  stages  of  a  device, 
known  as  the  Zero-Headspace  Extractor 
(ZHE),  which  was  intended  for  use  in 
evaluating  the  leaching  characteristics 
of  volatile  compounds  from  wastes 
under  conditions  of  zero  headspace. 
This  device  was  being  developed  in 
conjunction  with  the  new  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP),  which  was  proposed  on  January 
14, 1986  (51  FR  1602)  for  use  in  the  Land 


Disposal  Restrictions  Rule  and  on  June 
13. 1986  (51  FR  21648)  for  use  in 
expanding  the  Extraction  Procedure  (EP) 
Toxicity  Characteristic  (40  CFR  281.24). 

The  ZHE  uses  gas  pressure  to  force  a 
piston  against  a  sample  to.  in  effect, 
squeeze  any  releasable  liquid  from  the 
material,  and  lends  itself  to  application 
in  the  Liquid  Release  Test.  In  addition, 
the  perforated  TEFLON*  disk  and 
absorptive  filter  paper  set  up  can  be 
easily  accommodated  within  the  ZHE, 
as  depicted  in  Appendix  A— Figure  1. 
Note  that  although  the  TCLP  and  the 
LRT  use  the  same  device,  the  two  tests 
are  unrelated. 

EPA  is  proposing  use  of  the  ZHE  for 
the  LRT.  Although  the  device  is  fairly 


expensive  (i.e.,  $1200  to  $1500),  many 
laboratories  already  have  the  device  for 
use  in  conducting  the  TCLP.  In  addition, 
since  the  device  is  powered  by  gas 
pressure,  the  only  additional  equipment 
needed  to  run  the  test  in  the  field  would 
be  a  pressure  regulator,  a  balance, 
tedlar  bags  or  syringes,  and  a  gas 
cylinder,  hand  pump,  or  compressor.  The 
LRT  is  presented  in  Appendix  A,  and 
the  parameters  of  concern  in  running  the 
test  are  discussed  in  Section  8  of  this 
preamble. 

Note  that  EPA  also  considered 
application  of  air  pressure  directly  to  the 
sample  (i.e.,  no  piston).  This  approach, 
however,  was  not  pursued  because  air 
would  tend  to  channel  through  and 
around  the  spaces  in  the  material,  and 
would  not  result  in  application  of  the 
required  pressure  to  the  sample. 

In  addition,  to  increase  the  data  base 
for  the  method,  four  additional  sorbent 
materials,  in  combination  with  three 
liquids,  have  been  evaluated  to 
determine  the  range  in  which  the 
various  sorbents/hquid  combinations 
can  release  liquid.  The  results  are 
provided  in  Table  2  (Ref.  2): 


Table  2:  Sorbent  Loading  at  Which  Liquid  Was  Released  Using  Zero-Headspace 
Extractor  at  45  psi  (weight/weight  %  liquid) 
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TTie  Liquid  Release  Test  protocol 
requires  that  samples  of  absorbent/ 
liquid  mixtures  be  tested  only  once  for 
the  detection  of  liquids  being  released 
under  pressure.  As  discussed  in  section 
8  of  the  preamble,  the  Agency  is 
concerned  that  a  test  duratimi  beyond 
30  minutes  might  result  in  a  significant 
disruption  of  offsite  commercial  landfill 
operations.  This  disruption  might  have 
the  counter-productive  effect  of 
encouraging  operators  to  sample  fewer 
barrels  of  waste  for  the  presence  of  free 
liquids,  in  order  to  maintain  a  certain 
rate  of  waste  processing  activities.  The 
Agency  is  concerned  that  requiring 
additional  quality  assurance  procedures 
(i.e.,  testing  waste/absorbent  mixtures  a 
second  or  third  time)  to  confirm  an 
initial  no-release  finding  would  increase 
this  disruption.  Such  additional  testing 
might  result  in  a  total  analytical 
processing  time  for  an  individual  sample 
of  60  to  90  minutes,  depending  upon  the 
number  of  times  that  the  test  needed  to 
be  repeated.  The  Agency  is  interested  in 
comments  concerning  quality  assurance 
procedures.  What  other  procedures  can 


the  Agency  use  to  increase  the 
probability  of  detecting  liquids  in 
samples  that  may  initially  pass  the 
Liquids  Release  Test  (i.e..  show  no 
evidence  of  liquids)  without  imposing 
additional  time  delays  for  testing? 

7.  Additional  Test  Results  Obtained 
During  the  Development  of  the  Liquids 
Release  Test  (LRT) 

The  Agency  conducted  two  additional 
laboratory  testing  programs  of  liquid- 
absorbent  mixtures  that  also  helped  in 
the  development  of  the  Liquids  Release 
Test.  The  first  involved  a  cylindrical 
chamber  with  a  plunger  that  had 
weights  mounted  on  it.  A  glass  capillary 
tube  was  fitted  to  the  conical  bottom  of 
the  chamber  in  an  attempt  to  measure 
the  volume  of  liquid  compressed  out  of 
the  sorbent.  A  description  of  this  testing 
program  is  discussed  in  reference  3. 
Disadvantages  of  the  first  testing 
program  included  the  manner  in  which 
the  initial  and  final  liquid 
concentrations  were  obtained  (i.e.,  the 
modified  ASTM  ash  test).  Small  sample 
sizes  were  used  in  the  ash  test  which 
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leads  to  unreproducible  results.  The 
glass  capillary,  although  capable  of 
determining  whether  liquids  have  been 
compressed  out  of  the  sorbent  did  not 
function  in  its  intended  manner.  The 
surface  tension  of  organic  liquids  tested 
was  not  adequate  to  have  a  strong 
meniscus  form.  Finally,  the  use  of 
weights  was  a  problem  as  discussed 
above. 

The  second  laboratory  testing 
program  that  contributed  to  the 
development  of  the  LRT  is  discussed  in 
reference  4.  The  use  of  different  designs 
and  additional  liquid/ sorbent 
combinations  was  accomplished  diuing 
this  work.  The  sorbents  that  were  used 
in  this  testing  program  and  throughout 
the  other  laboratory  testing  are 
characterized  as  to  their  mineralogical 
content  in  this  report 

8.  Evaluation  of  Liquid  Release  Test 

The  proposed  LRT  was  evaluated  in  a 
single  laboratory  for  ruggedness  and 
precision,  and  is  presently  undergoing 
evaluation  in  a  multilaboratory 
collaborative  study.  The  design  and 
results  of  the  collaborative  study  will  be 
announced  in  the  Federal  Register  when 
completed.  The  design  and  results  of  the 
single  laboratory  evaluation  are 
summarized  below  (Ref.  2). 

Ruggedness  testing  was  done 
principally  to  determine  the  procedure's 
sensitivity  to  minor  variations  in  the 
different  test  conditions.  This  testing  is 
necessary  to  determine  which 
parameters  in  the  test  are  subject  to 
significant  variations  and  thus  need  to 
be  controlled  or  defined  more  carefully. 
Single  laboratory  precision  is  also 
determined  from  the  ruggedness  data. 
Table  3  provides  the  parameters  in  the 
test  that  were  evaluated  for  ruggedness. 
A  discussion  of  these  parameters  and 
the  results  follow.  All  testing  was  done 
on  the  floor  dry  sorbent  and  with  the  5% 
acetone  solution. 

Table  3;  IflT  Parameters  Evaluated  for 
Ruggedness 
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These  parameters  are  all  discussed 
below. 


The  proposed  procedure  (LRT)  has 
been  applied  to  the  evaluation  of  Liquid- 
loaded  sorbents  and  has  been 
determined  to  provide  results  similar  to 
those  obtained  with  the  previous 
devices  (i.e.,  those  involving  weights) 
investigated,  llie  test  duration  of  30 
minutes  for  the  LRT  was  selected  to 
overcome  the  frictional  forces  of  the 
piston  O-rings  against  the  side-wails  of 
the  container  (Ref.  2).  Also,  since  the 
ZHE  apparatus  has  been  selected  as  the 
device  in  which  liquid/absorbent 
mixtiires  are  to  be  tested.  30  minutes  is 
needed  to  provide  results  similar  to 
those  obtained  with  the  previous 
devices  investigated  (i.e..  those 
involving  weights],  due  to  the  time  that 
appears  to  be  needed  to  overcome  the 
friction  between  the  internal  teflon  disks 
and  the  walls  of  the  cylinder 

Although  the  Agency  has  selected  30 
minutes  as  the  proposed  length  of  the 
test,  the  Agency  is  concerned  with  the 
lengdi  of  the  test  The  results  of  the 
ruggedness  evaluation  (Ref.  2}  indicated 
that  none  of  the  parameters  investigated 
showed  a  significant  difference  at  the  5 
percent  level.  The  test  method  may 
therefore  be  considered  to  be  rugged 
with  respect  to  the  test  conditions 
investigated.  Note,  however,  that  the 
effect  of  test  duration  was  significant  at 
the  10  percent  level  and  very  nearly  so 
at  the  5  percent  level.  The  significance 
of  this  observation  is  that  while  the  test 
is  considered  to  be  adequately  rugged 
with  respect  to  test  duration,  a  longer 
test  duration  may  provide  different 
results  in  a  small  percentage  of  test 
runs. 

However,  a  30-minute  time  bmit  may 
prove  disruptive  to  offsite  commercial 
landfills  which  process  large  numbers  of 
containers.  A  long  time  period  will  have 
some  impact  on  the  sampling  of 
containers  (i.e..  the  number  of 
containers  inspected  and  processed  will 
be  reduced,  as  compared  to  a  shorter 
test  duration).  The  Agency  does  not 
want  a  time  limit  that  may  cause 
problems,  such  as  backlogs  of 
containers  or  inadequate  sampling  to 
eliminate  these  backlogs.  Tlierefore,  the 
Agency  is  willing  to  accept  comments 
on  the  test  duration  of  the  LRT.  If  upon 
evaluating  these  comments,  the  Agency 
finds  a  significant  impediment  to  using  a 
30-minute  test  duration,  the  Agency  may 
instead  choose  a  ten-minute  duration  in 
order  to  assure  that  the  thoroughness  of 
drum  sampling  is  not  compromised. 

In  summary,  the  value  of  45  psi  that 
was  used  in  the  evaluation  of  the  LRT 
was  selected  because  it  is 
representative  of  pressures  found  in 
landfills.  The  test  pressure  parameter  is 
discussed  at  length  in  Section  9  of 


today's  preamble.  As  stated  previously, 
the  LRT  was  developed  independent 
from  the  manner  in  which  the 
appropriate  standard  test  pressure  was 
developed.  The  LRT  would  be 
appropriate  for  any  reasonable  pressure 
chosen  for  the  test. 

The  sample  size  used  in  the 
evaluation  was  selected  because  it  is  a 
commonly  used  representative  sample 
size  among  the  regulated  community. 

The  effect  of  sample  storage 
(Parameter  2)  was  evaluated  in  this 
effort  in  order  to  determine  the  effects,  if 
any,  of  long  sample  storage  times.  This 
was  necessary  since  samples  were 
stored  for  as  long  as  15  days  before 
testing  during  the  test's  development 
phase,  and  because  samples  may  likely 
be  stored  for  periods  of  time  during  the 
conduction  of  the  ongoing  collaborative 
evaluation.  As  a  result  of  this 
evaluation,  the  Agency  found  that 
sample  storage  time  did  not  alter  the 
results  of  the  test;  however,  sample 
testing  should  be  done  within  48  hours. 

As  indicated  previously,  most  of  the 
LRT  testing  was  done  on  sorbent /liquid 
samples  that  were  loaded  such  that  they 
would  be  right  around  the  critical  range 
where  liquid  release  might  be  expected 
to  be  observed  on  the  filter  paper.  This 
was  necessary  as,  for  economic  reasons, 
the  majority  of  testing  would  be 
designed  to  provide  the  maximum  liquid 
loading  for  liquid/sorbent  combinations. 
The  third  parameter,  liquid  loading,  was 
designed  to  provide  results  within  the 
range  for  which  one  to  two  positive  tests 
would  be  expected  for  every  three  tests 
run.  This  was  necessary  to  make  the 
data  analyzable  and  the  results 
interpretable,  in  terms  of  being  able  to 
describe  quantitatively  the  ruggedness 
and  precision  of  the  test. 

Note  that  the  range  of  liquid  loading 
investigated  (i.e.,  95.5  to  96.5  weight/ 
weight  %)  for  the  Floor  Dry/5%  Acetone, 
is  different  for  the  range  of  liquid 
release  determined  initially  for  the  same 
material  as  shown  in  Table  1.  This  was 
due  to  the  fact  that  a  different  lot  of  the 
sorbent  material  was  used  in  preparing 
the  samples  for  the  ruggedness  testing 
than  was  used  in  the  earlier 
development  work.  It  is  apparent  that 
different  lots  of  the  same  material  can 
have  different  sorptive  properties. 

The  fifth  parameter,  rate  of  pressure 
application,  was  examined  because 
work  on  the  ZHE  with  the  TCLP  had 
indicated  that  instantaneous  application 
of  high  pressures  could  cause  the  filter 
to  rupture.  Hence,  the  LRT  was 
examined  under  conditions  of  fast  and 
slow  pressure  build-up. 
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The  sixth  parameter  examined,  device 
orientation,  was  examined  in  an  attempt 
to  determine  if  it  made  a  difference  as  to 
which  direction  the  piston  travelled  (i.e.. 
upwards  or  downwards).  Although  the 
ruggedness  test  showed  no  significant 
effects  with  device  orientation,  both 
devices  tested  are  oriented  so  that  the 
piston  travels  up  for  the  LRT.  This 
orientation  was  selected  to  avoid  the 
necessity  of  flipping  the  device  over 
after  loading,  which  was  shown  to 
disturb  the  sample. 

The  ruggedness  lest  was  designed 
based  on  the  need  to  have  a  high 
probability  (i.e.,  0.9)  of  finding  a 
difference  as  great  as  0.33  (i.e..  at  least 
one  positive  in  three  tests)  in  a  one  tail 
statistical  evaluation  test  at  the  5 
percent  significance  level.  In  order  to 
give  statistically  significant  answers,  the 
ruggedness  test  was  conducted  at  ■ 
Uquid  loading  for  which  the  expected 
proportion  of  releases  was 
approximately  0.5.  Accordingly,  if  one  of 
the  parameters  (Table  4)  were  to  change 
the  test  results  by  0.33  or  greater,  this 
would  indicate  that  controlling  the 
parameter  may  be  critical  to  obtaining 
reproducible  results. 

As  far  as  precision  is  concerned,  the 
observed  standard  deviation  of  a  single 
test  series  (i.e..  3  test  runs)  indicated  the 
test  to  be  of  adequate  precision  (Ref.  2). 
Based  on  the  average  for  the  entire  set 
of  data  generated  during  the  ruggedness 
tests,  the  standard  deviation  for  a  set  of 
three  tests  is  approximately  0.29. 

The  Agency  is  proposing  use  of  the 
LRT  in  response  to  the  HSWA 
requirement  to  prohibit  the  disposal  in 
landfills  of  hquids  that  have  been 
absorbed  in  materials  that  release 
liquids  when  compressed,  as  might 
occur  during  routine  landfill  operations. 

ft  Selection  of  Appropriate  Pressure  for 
the  Liquids  Release  Test 

In  regard  to  the  appropriate  pressure 
for  today's  proposed  test,  the  Agency  is 
proposing  that  the  owner/operator  use  a 
value  of  50  psi  or  a  value  equivalent  to 
the  pressure  at  the  landfill  in  question. 
The  LRT  evaluation  was  conducted  at  45 
psi;  however,  it  is  important  to 
remember  that  the  LRT  was  developed 
Independent  from  the  manner  in  which 
the  standard  test  pressure  (50  psi)  was 
selected.  The  value  of  50  psi  was 
selected  assuming  a  bulk  density  of  70 
lbs/ft  »  and  a  depth  of  100  ft. 

A  quick  survey  of  landfill  depths 
Conducted  prior  to  the  development  of 
the  release  test  indicated  that  most 
landfill  depths  were  below  80  feet.  The 
maximum  depth  was  100  feet  Pressure 
is  a  function  of  depth  and  bulk  density. 
Soil  bulk  densities  of  110  to  120  lbs/ft  » 
are  not  unusual  for  soil;  however,  liquid 


loaded  sorbents  are  not  expected  to  be 
in  this  range.  The  Agency  assumes  that 
liquid  loaded  sorbents  will  have  a  bulk 
density  of  approximately  60-70  lbs/ft  »; 
therefore  at  the  maximum  depth  of  100 
feet  this  would  correspond  to  a  pressure 
of  approximately  50  psi.  This  option 
would  result  in  a  safety  factor  being 
incorporated  into  the  test  for  shallower 
landfills  (i.e.,  less  than  100  ft). 

Another  option  would  be  to  provide 
flexibility  in  the  selection  of  the 
appropriate  pressure  value.  In  this 
option,  the  Agency  could  allow  the 
landfill  owner/operator  and  the  permit 
writer  to  determine  on  a  case-by-case 
basis  the  appropriate  pressure  value 
based  on  the  conditions  at  the  landfill  in 
question.  The  Agency  believes  that,  in 
either  option,  the  pressure  should  be 
calculated  at  the  deepest  point  in  the 
landfill.  "Hie  Agency  solicits  comments 
on  the  two  alternative  approaches.  The 
Agency  specifically  requests  comments 
on  whether  a  maximum  value  should  be 
used  in  all  cases  (i.e..  50  psi)  or  whether 
flexibility  should  be  allowed  in 
determining  the  correct  value  of 
pressure  for  which  the  test  should  be 
conducted.  Is  50  psi  the  correct  value  for 
a  maximum  pressure?  Is  the  Agency's 
assumption  concerning  the  bulk  density 
range  (60-70  lbs/ft")  of  liquid  loaded 
sorbents  correct? 

10.  Relationship  Of  The  Paint  Filter 
Liquids  Test  To  Todays  Proposed 
Lquids  Release  Test 

There  is  an  interrelationship  between 
the  Paint  Filter  Liquids  Test  and  the 
LRT.  In  some  situations,  a  facility  may 
be  required  to  conduct  both  tests.  For 
example,  containerized  wastes  without 
any  absorbents  must  be  tested  for  the 
presence  or  absence  of  free  liquids  using 
the  Paint  Filter  Liquids  Test  See 
SS  264.314(c)  and  265.314(d).  If  a 
containerized  waste  material  fails  the 
Paint  Filter  Liquids  Test  (i.e.,  contains 
free  liquids),  and  is  treated  (solidified) 
by  the  addition  of  a  non-biodegradable 
absorbent,  then  today's  proposed  liquid 
release  test  must  also  be  used  to 
determine  whether  the  waste/absorbent 
mixture  will  release  further  hquids 
under  pressure.  If  liquids  are  detected  in 
the  form  of  wetness  on  the  filter  paper, 
then  additional  non-biodflgradabl» 
absorbent  materia)  must  be  added  in 
order  to  pass  the  liquid  release  test. 
Once  the  waste/absorbent  mixture 
passes  the  liquids  release  test,  it  does 
not  need  to  be  retested  to  pass  the  Paint 
Filter  Liquids  Test. 

If,  on  the  other  hand,  the 
containerized  waste  without  any 
absorbents  passes  the  Paint  Filter 
Liquids  Test  (i.e.,  is  a  solid),  then  this 
containerizea  waste  is  allowed  to  be 


disposed  in  a  landfill  without  further 
testing.  If  the  waste  passes  the  Paint 
Filter  Liquids  Test,  it  is  considered  a 
solid  and  is  therefore  not  prohibited 
from  being  placed  in  a  landfill  under 
secUon  3004(c)(2). 

Under  proposed  §5  264.13(c)(3)  and 
265.13(c)(3),  the  owner  or  operator  will 
be  required  to  determine  if  the  generator 
has  added  an  absorbent  to  a 
containerized  liquid  hazardous  waste 
(see  Section  11  of  today's  preamble).  As 
noted  above,  today's  proposal  requires 
the  use  of  the  proposed  liquids  release 
test  when  a  non-biodegradable 
absorbent  has  been  added  to  solidify  the 
containerized  liquids.  Owners  or 
operators  who  know  that  a  non- 
biodegradable absorbent  has  been 
added  to  solidity  the  containerized 
liquids  and  who  employ  the  Paint  Filtei 
Liquids  Test  rather  than  the  liquids 
release  test  will  not  be  in  compliance 
with  today's  proposal.  If  the  owner  or 
operator  adds  a  non-biodegradable 
absorbent  to  the  waste  or  if  they 
determine  that  the  generator  added  a 
non-biodegradable  absorbent  then  the 
liquids  release  test  is  required  initially. 
Re-testing  to  pass  the  Paint  Filter 
Liquids  Test  is  unnecessary  because  the 
Agency  beUeves  that  the  liquid  release 
test  is  more  stringent  than  the  Paint 
Filter  Liquids  Test  The  Agency  believes 
that  a  liquid/absorbent  mixture  tested 
under  pressure  for  30  minutes,  during 
which  time  no  wetness  on  the  filter 
paper  ap]>ears,  would  indeed  pass  the  5 
minutes,  no  pressure.  Paint  Filter  Liquids 
Test. 

A  facility's  waste  analysis  plan 
requires  that  either  all  containers  or 
some  percentage  of  containers  be  tested, 
depending  on  site-specific 
circumstances,  so  that  a  detailed 
chemical  and  physical  analysis  of  the 
waste  is  obtained.  The  Agency  does  not 
expect  that  waste  analysis  plans  will 
change  a  great  deal  based  on  today's 
proposal;  therefore,  the  frequency  of 
testing  using  the  LRT  for  conttainenzed 
wastes  will  be  determined  based  on  the 
facility's  current  waste  analysis  plan. 

The  previous  discussion  centered  on 
when  to  use  the  Paint  Filter  Liquids  Test 
or  the  Li^ds  Release  Test.  The  Agency 
will  accept  comments  on  whether  or  not 
the  LRT  should  be  used  for  only 
continerized  wastes,  or  whether  it 
should  also  be  used  for  all  wastes  that 
are  to  be  disposed  in  landfills,  which 
would  include  bulk  wastes.  Very  limited 
data  developed  during  the  refinery 
listing  program  indicate  that  some 
wastes  may  pass  the  Paint  Filter  Liquids 
Test  but  not  the  filter  step  in  the  TCLP 
which  is  similar  to  the  LRT.  Subjecting 
all  wastes  (whether  liquids,  solids. 
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containerized,  or  bulk)  that  are  to  be 
disposed  in  a  landfill  to  a  pressure  test 
would  remove  additional  liquids  frois  - 
the  landnil.  Using  one  test  for 
containeri2ed  wastes  would  eliminate 
room  for  error  (i.e.,  the  question  of 
whether  an  absorbent  had  been  added 
,  to  a  container).  All  containers  must  bear 
up  to  the  same  stresses;  therefore,  all 
wastes  should  meet  the  same  standards 
prior  to  disposal  regardless  of  whether 
absorbents  have  been  added  or  not.  In 
light  of  HSWA  and  the  concerns  on  the 
placement  of  liquids  in  landfills,  the 
Agency  is  specifically  requesting 
comments  on  whether  the  LRT  should 
replace  the  Paint  Filter  Liquids  Test  as 
the  test  for  determining  if  a  waste 
contains  free  liquids. 

11.  Conforming  Changes 

As  a  result  of  adding  the  requirement 
for  the  hquid  release  to  SS  264.314  and 
265.314,  several  minor  conforming 
changes  are  being  proposed.  These 
conforming  changes  will  add  references 
to  existing  reference  list  in  Subparts  B 
and  E  of  Part  264  and  in  Subparts  B,  E, 
and  N  of  Part  265.  Specifically,  technical 
conforming  changes  are  being  made  to 
SS  264.13  (General  Waste  Analysis). 
264.73  (Operating  Record).  285.13 
(General  Waste  Analysis),  265.73 
(Operating  Record).  265.302  (General 
Operating  Requirements). 

In  order  to  comply  with  the 
requirements  of  today's  proposal 
relating  to  containerized  hazardous 
wastes,  the  owner/operator  of  an  off- 
site  landfill  receiving  containerized 
wastes  must  determine  whether  an 
absorbent  material  has  been  added  to 
the  containerized  waste.  Thus,  in 
addition  to  amending  SS  264.13(b)(6)  and 
265.13(b)(6)  to  require  the  owner/ 
operator  to  specify  in  the  waste  analysis 
plan  the  method  to  be  used  to  (1) 
determine  if  the  absorbent/waste 
mixture  will  release  further  liquids 
under  pressure,  and  (2)  determine  the 
total  organic  carbon  content,  today's 
proposal  would  also  require  the  owner/ 
operator  of  a  off-site  landfill  to  specify 
the  procedures  to  be  used  to  determine 
-whetb?''  tlie  generator  has  added 
absorbents  lo  the  contakierized  waste. 

The  generator  may  s«pply  the 
information  in  writing  to  the  owner/ 
operator  that  identifies  any  absorbent 
added  to  the  waste.  The  information 
must  be  sufficiently  detailed  to  allow 
the  owner/operator  to  determine 
whether  the  absorbent  is  less  than  or 
equal  to  one  percent  (1%)  total  organic 
carbon.  If  the  owner/operator  does  not 
receive  this  information  in  writing  from 
the  generator,  the  owner/operator  must 
perform  an  analysis  to  find  out  whether 
absorbents  were  added  and  whether 


they  are  less  than  or  equal  to  one 
percent  total  organic  carbon.  The 
owner/ opera  tor  must  put  the  results  of 
any  analysis  or  the  information  received 
from  the  generator  in  the  operating 
records  under  SS  264.73(b)(3)  or 
265.73(b)(3)  along  with  the  results  of  the 
LRT.  If  the  owner/operator  determines 
that  absorbents  were  added,  the 
containerized  waste  may  be  landHUed 
only  if  it  meets  the  requirements 
proposed  in  SS  264.314(d)(2)  or 
265.314(d)(2). 

The  Agency  considered  other  options 
in  developing  the  above  approach.  One 
option  was  to  change  the  instructions  of 
the  uniform  manifest  (Subpart  B  of  Part 
262)  to  require  the  generator  to  identify 
any  absorbent  material  added  to  the 
containerized  waste.  EPA  rejected  this 
option  because  allowing  the  owner/ 
operator  to  determine  the  procedures  to 
be  used  to  obtain  the  information  gives 
the  owner/operator  the  flexibility  to 
make  appropriate  arrangements  with  the 
generator  while  avoiding  unnecessary 
paperwork. 

Another  approach  was  to  create  a 
presumption  that  absorbent  materials 
were  added  to  the  containerized  waste. 
This  approach  would  require  an  owner/ 
operator  who  was  subject  to  an 
enforcement  action  for  violations  of 
SS  264.314(d)(2)  or  265.314(d)(2)  to  bear 
the  burden  of  proof  in  demonstrating 
that  absorbents  were  not  added.  EPA 
decided  that  a  presumption  was  not 
warranted  since  it  would  be 
burdensome  to  require  the  owner/ 
operator  to  perform  the  tests  or  refute 
the  presumption  for  all  shipments  of 
containerized  wastes.  The  presumption 
would  be  reasonable  in  cases  where  a 
substantial  part  of  the  containerized 
wastes  would  be  expected  to  have 
absorbents  added  to  them;  however,  the 
Agency  did  not  have  information 
indicating  that  this  was  the  case. 

By  adopting  the  approach  proposed  in 
the  rule,  EPA  believes  that  it  is  codifying 
existing  industry  practice.  EPA  believes 
that  the  off-site  landfills  already  require 
extensive  waste  analysis  information 
from  the  generator  before  they  accept 
the  generator's  waste  for  disposal.  By 
requiring  that  this  information  be  placed 
in  the  operating  record.  EPA  is  enabling 
the  Own6r/opftrator4o  demonstrate 
compliance  with  85  264.314(d)(2)  or  - 
265.314(d)(2).  "         ^ 

II.  State  Authority 

/.  ApplicabiHty  of  Rules  in  Authorized 
Stales 

Under  Section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 


Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
300S,  7003,  and  3013  of  RCRA.  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  State  that  the  State  was 
authorized  to  permit.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obliged  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  effect 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  State  law. 

In  contrast,  under  newly  enacted 
section  3006(g)  of  RCRA.  42  U.S.C. 
6926(g),  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in 
nonauthorized  States.  EPA  is  directed  to 
carry  out  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization.  HSWA 
applies  in  authoirzed  States  in  the 
interim. 

Today's  rule  will  be  promulgated 
pursuant  to  section  3004(c)(2)  of  RCRA. 
a  provision  added  by  HSWA.  Therefore, 
it  would  be  added  to  Table  1  in  S  271.1(j) 
which  identifies  the  Federal  program 
requirements  that  are  promulgated 
pursuant  to  HSWA  and  take  effect  in  all 
States,  regardless  of  their  authorization 
status.  States  may  apply  for  either 
interim  or  final  authorization  for  the 
HSWA  provisions  identified  in  Table  1 
as  discussed  in  the  following  section  of 
this  preamble. 

2.  Effect  on  State  Authorizations 

As  noted  above,  EPA  will  implement 
the  standards  in  today's  rule  (when 
finalized)  in  authorized  States  until  they 
modify  their  pfdgrajns  to  adopt  these 
rules  and  the  modification  li  approved 
by  EPA.  Because  the  rule  will  be  ■ 
promulgated  pursuant  to  HSWA.  a  State 
submitting  a  program  modification  may 
apply  to  receive  either  interim  or  final 
authorization  under  section  3006(g)(2)  or 
3006(b),  respectively,  on  the  basis  of 
requirements  that  are  substantively 
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equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
program  modifications  under  section 
3006(b)  are  described  in  40  CFR  271.21. 
The  same  procedures  should  be 
followed  for  section  3006(g)(2). 

40  CFR  271.21(e)(2)  requires  that 
States  that  hjve  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes,  and  must 
subsequently  submit  the  modifications 
to  EPA  for  approval.  The  deadlines  for 
the  State  to  modify  its  program  for  this 
proposed  regulation  will  be  determined 
by  the  date  of  promulgation  of  the  final 
rule  in  accordance  with  S  271.21(e). 
These  deadline  can  be  extended  ia 
exceptional  cases  (40  CFR  271.21(eM3)). 
Once  EPA  approves  the  modification, 
the  State  requirements  become  Subtide 
C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
proposed  rule.  These  State  regulations 
have  not  been  assessed  against  Federal 
regulations  being  proposed  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  carry  out  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modification  is  approved. 
Of  course,  States  with  existing 
standards  may  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law.  In  implementing  the 
Federal  program.  EPA  will  work  with 
States  under  cooperative  agreements  to 
minimize  duplication  of  efforts.  In  many 
cases.  EPA  will  be  able  to  defer  to  the 
States  in  their  efforts  to  implement  their 
programs,  rather  than  take  separate 
actions  under  Federal  authority. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  promulgation  of  EPA's 
regulations  may  be  approved  without 
inlcuding  standards  equivalent  to  those 
promulgated.  However,  once  authorized, 
a  State  must  modify  its  program  to 
include  standards  substantially 
equivalent  or  equivalent  to  EPA's  within 
the  time  periods  discussed  above. 

III.  Compliance  with  Executive  Order 
12291 

Executive  Order  12291  (Section  3(b)) 
requires  that  all  regulatory  agencies 
prepare  a  Regulatory  Impact  Analysis 
for  all  "major"  rules.  Section  1(b) 
defmes  "major"  rules  as  those  that  are 
likely  toTesult  in: 

1.  An  annual  effect  on  the  economy  of 
$100  million  or  more. 

2.  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries. 
or 

3.  Significant  adverse  effects  on 
competition,  employment,  investmeot. 


productivity,  innovation,  or 
international  trade. 
EPA's  analysis  indicates  that  the  rule 
prohibiting  disposal  of  containers 
holding  liquids  and  free  liquids  does  not 
constitute  a  "major"  rule. 

IV.  Regaiatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq)  requires  a  Federal 
Agency  to  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  for  all 
regulations  that  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,"  where; 

•  "Substantial  number"  means  more 
than  20  percent  of  the  affected  small 
entities; 

•  "Small"  is  determined  by  the  MA 
loan  eligibility  criteria,  unless  an 
alternative  defmition  is  proposed  and 
justified;  and 

•  "Significant  economic  impact" 
occurs  if: 

•  Annual  compliance  costs 
(annualized  capital,  operating,  reporting, 
etc.)  increase  total  production  costs  for 
relevant  products  or  processes  by  more 
than  5  percent,  or 

•  Compliance  costs  as  a  percent  of 
sales  for  small  entities  is  10  percent  or 
more  as  a  percent  of  sales  than  for  large 
entities,  or 

•  Capital  costs  for  compliance  are  a 
significant  portion  of  capital  available 
(considering  internal  cash  flow  and 
external  financing  opportunities),  or 

•  Closures  of  small  entities  are  likely 
to  result. 

EPA  certifies  that  this  proposed 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  therefore,  no 
Regulatory  Flexibility  Analysis  is 
needed.  ^ 

V.  Paperworic  Reduction  Act 

The  information  collection 
requirements  in  Uiis  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3502.  The  public  should  submit 
comments  on  these  requirements  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  730  Jackson  Place,  NW., 
Washington,  DC,  marke±  "Attention: 
Desk  Officer  for  EPA."  The  final  rule 
will  respond  to  any  OMB,  or  public 
comments  on  the  information  collection 
requirements. 

VI.  References 

1.  "Sorbent  Pressure  Test  DevelopmeQt" 
Report  prepared  by  Reseaicb  Triangle 
Institute. 

2.  *liqttki  Release  Test  for  Liquid  Loaded 
Sobents— Single  Laboratory  Evaluation  <rf 


Test  Equipment."  Report  prepared  by 
Research  Triangle  Institute,  April  IMS. 

3.  "Structurally  Stable  Absorbents."  Report 
prepared  by  Mason  and  Hanger-Silat  Mason, 
Co.,  August  1M5. 

4.  "Development  of  Criteria  to  Distinguish 
Acceptable  Sorbents  for  Containerized 
Hazardous  Liquids,"  Report  prepared  by 
K.W.  Brown,  March  1986. 

List  of  Subjects 

40  CJFn  Part  260 

Administrative  practice  and 
procedure.  Hazardous  materials.  Waste 
treatment  and  disposal. 

40  CFR  Part  264 

Hazardous  materials.  Packaging  and 
containers,  Reporting  requirements. 
Security  measures.  Surety  bonds.  Waste 
treatment  and  disposal. 

40  CFR  Part  265 

Hazardous  materials.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Security  measures,  Surety 
bonds.  Waste  Treatment  and  disposal 
Water  supply. 

40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation,  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 

Dated  December  8, 1986. 
LeeM.1%omas, 

Administrator. 

For  the  reasons  set  forth  In  the 
preamble,  40  CFR  Parts  260,  264,  265  and 
271  are  proposed  to  be  amended  as  set 
forth  below. 

PART  260-HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  3001  through 
3007.  30ia  and  7004  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the  Resource     ;" 
Conservation  and  Recovery  Act  of  1976  aa 
amended,  [42  U.S'.C.  8905,  6912(a).  6921 
through  8927,  6030  and  6074). 

2.  Section  260.11  is  amended  by 
revising  the  fourth  reference  in 
paragraph  (a)  to  read  as  follows: 

S26ai1    RafarwKes 

(a)  *  *  * 

'Test  Methods  for  Evaluating  Solid 
Waste.  Physical/Chemical  Methods." 
EPA  Publication  SW-648  [Second 
Edition,  1882  as  amended  by  Update  I 
(April,  1984).  Update  VL  (April.  1985).  and 
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Update  III  [Insert  month  and  year  of 
final  publication  in  FR]].  The  second 
edition  of  SW-846  and  updates  I,  IL  are 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20401.  (202)  783- 
3228,  on  a  subscription  basis. 
***** 

Part  264— Standards  For  Owners  and 
Operators  of  Hazardous  Waste 
Treatment  Storage,  And  Disposal 
Facilities 

3.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  Sections  1006.  2002(a).  3004.  3005 
of  the  Solid  Waste  Disposal  Act  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1978  as  amended  (42  U.S.C.  6905. 
e912(a).  6824.  and  6825). 

4.  Section  264.13  is  amended  by 
revising  paragraph  (b)(6)  and  by  adding 
paragraph  (c)(3]  to  read  as  follows: 

S  264.13    Qeneral  Waste  Analysis 

•  *        •        •        * 

(b)  •  *  • 

(6)  Where  applicable,  the  methods 
that  will  be  used  to  meet  the  additional 
waste  analysis  requirements  for  specific 
waste  management  methods  as 
specified  in  §5  264.17.  284.314  (c)  and 
(d).  and  264.341. 
***** 

(c)  *  •  • 

(3)  The  procedures  that  the  owner  or 
operator  of  an  off-site  landfill  receiving 
containerized  hazardous  waste  will  use 
to  determine  whether  a  hazardous  waste 
generator  has  added  a  biodegradable 
absorbent  material  to  the  waste  in  the 
container. 

5.  Section  264.73  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

$264.73    Opsratiny  Record. 

•  •         *         *         • 

(b)  •  *  * 

(3)  Records  and  results  of  waste 
analysis  peformed  as  specified  in 
§§  264.13.  264.17.  264.314  (c)  and  (d),  and 
264.341. 

6.  Section  264.314  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

9  264.314    Special  Requtrements  for  balk 
and  containerized  UquMs. 

(d)(1)  Containers  holding  free  liquids 
must  not  be  placed  in  a  landfill  unless: 

(I)  The  container  is  very  small,  such  as 
an  ampule;  or 

(ii)  The  container  is  designed  to  hold 
free  liquids  for  use  other  than  storage, 
such  as  a  battery  or  capacitor,  or 

(iii)  The  container  is  a  lab  pack  as 
defined  in  I  264.316  and  is  disposed  of 


in  accordance  with  (  264.316;  or 

(2)  The  containerized  liquids  or  free 
liquids  have  been  solidified  by  the  use 
of  an  absorbent  material  and.  if 
solidified,  (i)  the  total  organic  carbon 
content  of  the  absorbent  material  is  less 
than  or  equal  to  1.0  percent,  and  (ii)  the 
waste/absorbent  mixture  does  not 
release  liquids  as  determined  by  Method 
9096  (Liquids  Release  Test)  as  described 
in  'Test  Methods  for  Evaluating  Solid 
Wastes,  Physical/Chemical  Methods." 

[EPA  Publication  No.  SW-846]. 

PART  26S— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

7.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  Sections  1006.  2002(a).  3004. 
3005.  and  3015.  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  as  amended  (42  U.S.C.  6905, 
6912(a),  6924.  6925.  and  6935). 

8.  Section  265.13  is  amended  by 
revising  paragraph  (b)(6)  and  by  adding 
paragraph  (c)(3)  to  read  as  follows: 

$265.13    General  waste  analysis. 


(6)  Where  applicable,  the  methods 
that  will  be  used  to  meet  the  additional 
waste  analysis  requirements  for  specific 
waste  mtmagement  methods  as 
specified  in  SS  265.193,  265.225,  265.252. 
265.273,  265.314  (c)  and  (d).  265.345, 
265.375.  and  265.402. 
•        •        •        *        • 

(c)  *  *  • 

(3)  The  procedures  that  the  owner  or 
operator  of  an  off-shore  landfill 
receiving  containerized  hazardous 
waste  will  use  to  determine  whether  a 
hazardous  waste  generator  has  added  a 
biodegradable  absorbent  material  to  the 
waste  in  the  container. 

9.  Section  265.73  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

9265.73    Operating  record. 

(b)  *  *  * 

(3)  Records  and  results  of  waste 
analyses  and  trial  tests  performed  as 
specified  in  $S  265.13.  265.193.  285.225. 
265.252. 265.273.  285.314  (c)  and  (d). 
265.341.  265.375,  and  265.402. 

***** 

10.  Section  265.302  is  amended  by 
revising  the  comment  at  the  end  of  the 
section  to  read  as  follows: 

$265,302    General  operating  requirements. 


[Comment:  As  required  by  |  285.13.  the  waste 
analysis  plan  must  include  analyses  needed 
to  comply  with  if  265.312.  285.313.  and 
285.314  (c)  and  (d).  As  required  by  1  285.73. 
the  owner  or  operator  must  place  the  results 
of  these  analyses  in  the  operating  record  of 
the  facihty.) 

11.  Section  265.314  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


$265,314    Spedai  requirements  for 
and  containerized  liquids. 


(c)(1)  Containers  holding  free  liquids 
must  not  be  placed  in  a  landfill  unless: 

(i)  The  container  is  very  small,  such  as 
an  ampule;  or 

(ii)  The  container  is  designed  to  hold 
free  liquids  for  use  other  than  storage, 
such  as  a  battery  or  capacitor  or 

(iii)  The  container  is  a  lab  pack  as 
defined  in  {  285.316  and  is  disposed  of 
in  accordance  with  $  265.316;  or 

(2)  The  containerized  liquids  or  free 
liquids  have  been  solidified  by  the  use 
of  an  absorbent  material  and.  if 
solidified,  (i)  the  total  organic  carbon 
content  of  the  absorbent  material  is  less 
than  or  equal  to  1.0  percent  and  (ii)  the 
waste/absorbent  mixture  does  not 
release  liquids  as  determined  by  Method 
9096  (Liquids  Release  Test)  as  described 
in  'Test  Methods  for  Evaluating  Solid 
Wastes.  Physical/Chemical  Methods." 

[EPA  Publication  No.  SW-6461. 
***** 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

12.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Sections  1006.  2002(a).  and  3006 
of  the  Solid  Waste  Disposal  Act  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (42  U.S.C  6605, 
6912(a)  and  6926). 

13.  Section  271.1(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication: 

$271.1    Purpose  end  seope. 

***** 

Table  1.— Regutations  Imptementing  the 
Hazardous  and  SoNd  Waste  Amendments 
of  1964 

Oal*  TiM  o(  r*9uMlon 


ConWrwrizwl  Hwdous  thywi 


puMcatonm  Ftn. 


(FR  Doc.  86-28381  Filed  12-23-86;  8:45  am] 
amJNQ  cooe  sMo-fo-M 


^^■^,x 


if^.i 


*!>-ri.*  ^  ■ 
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Wednesday  :■:■'''  :-*}^'^'T^f-x^^'^'^^-i^>' 
December  24,  1*86    y^;.4^^: 


•fii;.-" 


•9a- J::j., 


.i.3.--i:*.. 


Part  IV 


r  --   7 


Department  Of  the 
Interior 


Office  of  Surface  Mining  Reclamation  and 
Enforcement 

30  CFR  Parts  723,  724,  845  and  846 
Surface  Coal  Mining  and  Reclamation 
Operations;  Initial  Regulatory  Program 
and  Permanent  Regulatory  Program; 
Individual  Civil  Penalties;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  723, 724, 845  and  846 

Surface  Coal  Mining  and  Reclamation 
Operations;  Initial  Regulatory  Program 
and  Permanent  Regulatory  Program; 
Individuai  CivU  Penalties 

AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  U.S.  Department  of  the  Interior 
(DOl)  proposes  to  amend  its  Initial  and 
Permanent  Regulatory  Program 
procedures  to  provide  for  the 
assessment  of  individual  civil  penalties 
against  officers,  directors  and  agents  of 
corporate  permittees  in  accordance  with 
section  518(f)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 
DATES:  Written  Comments:  OSMRE  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m.  Eastern  time 
on  March  4, 1987. 

Public  Hearings:  Upon  request, 
OSMRE  will  hold  public  hearings  on  the 
proposed  rule  in  Washington.  DC: 
Denver,  Colorado;  and  Lexington, 
Kentucky  at  9:30  a.m.  local  time  on 
February  25, 1987.  Upon  request, 
OSMRE  wUI  also  hold  public  hearings  in 
the  States  of  Georgia.  Idaho, 
Massachusetts.  Michigan.  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee  and  Washington, 
where  Federal  regulatory  programs  are 
in  effect,  at  times  and  on  dates  to  be 
announced  prior  to  the  hearings. 
OSMRE  will  accept  requests  for  public 
hearings  until  5:iX)  p.m.  Eastern  time  on 
January  23. 1987  Individuals  wishing  to 
attend  but  not  testify  at  any  hearing 
should  contact  the  person  identified 
under  "For  Further  Information  Contact" 
beforehand  to  verify  that  the  hearing 
will  be  held. 

AOONESSES:  Written  Comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining, 
Administrative  Record,  Room  5315, 1100 
L  Street,  NW.,  Washington.  DC:  or  mail 
to  the  Office  of  Surface  Mining. 
Administrative  Record,  Room  5315L, 
1951  Constitution  Avenue,  Washington. 
DC  20240. 

Public  Hearings:  Department  of  the 
Interior  Auditorium.  18th  and  C  Streets. 
NW.,  Washington.  DC:  Brooks  Towers, 
2nd  Floor  Conference  Room,  1020  15th 
Street,  Denver,  Colorado:  and  Suite  28 
Conference  Room,  340  Legion  Drive, 
Lexington,  Kentucky.  The  addresses  for 
any  hearings  scheduled  in  the  States  of 


Georgia,  Idaho.  Massachusetts, 
Michigan,  North  Carolina,  Oregon. 
Rhode  Island,  South  Dakota,  Tennessee 
and  Washington  will  be  announced 
prior  to  the  hearings. 

Request  for  public  hearings:  Submit 
orally  or  in  writing  to  the  person  and 
address  specified  under  "FOW  FUWTMHI 
INFOflMATION  CONTACT." 
FOn  FURTHER  INFORMATION  CONTACT: 
Andrew  F.  DeVito.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue.  NW.,  Washington. 
DC  20240;  Telephone:  202/343-5241 
(Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  the  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedores 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific,  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practical,  commenters  should 
submit  three  copies  of  their  comments 
(see  -ADDWaaaW).  Comments  received 
after  the  close  of  the  comment  period 
(see  "DATES")  may  not  be  considered  or 
included  in  the  Administrative  Record 
for  the  final  rule. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  by  request  only.  The 
times,  dates  and  addresses  scheduled 
for  hearings  at  three  locations  ate 
specified  previously  in  this  notice  (see 
"DATES"  and  "ADDRESSES")  The  times, 
dates  and  addresses  for  the  hearings  at 
the  remaining  locations  have  not  yet 
been  scheduled,  but  will  be  announced 
in  the  Federal  Register  at  least  7  days 
prior  to  any  hearings  which  are  held  at 
these  locations. 

Any  person  interested  in  participating 
at  a  hearing  at  a  particular  locatioii 
should  inform  Mr.  DeVito  (see  "KM 
FURTHER  INFORMATION  CONTACT^  either 
orally  or  in  writing  of  the  desired 
hearing  location  by  5:00  p.m.  Eastern 
time  on  January  23. 1987.  If  no  one  has 
contacted  Mr.  DeVito  to  express  m 
interest  in  participating  in  a  hearing  at  a 
given  location  by  that  date,  the  hearing 
will  not  be  held.  If  only  one  persea 
expresses  an  interest,  a  public  oieeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transeriher 


and  ensure  an  accurate  record,  OSMRE 
requests  that  persons  who  testify  at  a 
hearing  give  the  transcriber  a  written 
copy  of  their  testimony.  To  assist 
OSMRE  in  preparing  appropriate 
questions,  OSMRE  also  requests  that 
persons  who  plan  to  testify  submit  to 
OSMRE  at  the  address  previously 
specified  for  the  submission  of  written 
comments  (see  "ADDRESSES")  an 
advance  copy  of  their  testimony. 

II.  Background 

Section  518  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(the  Act),  30  U.S.C.  1201  et  seq., 
authorizes  the  Secretary  of  the  Interior 
to  assess  civil  and  criminal  penalties  for 
violations  of  the  Act.  Under  section 
51B(a)  any  person  who  violates  any 
permit  condition  or  any  other  provision 
of  Title  V  of  the  Act  may  be  assessed  a 
civil  penalty,  not  to  exceed  $5,000  per 
violalion  for  each  day  the  violation 
continues.  Section  518(a)  requires  the 
Secretary  to  consider  the  following 
criteria  in  determining  the  amount  of  the 
penalty:  (i)  The  permittee's  history  of 
previous  violations  at  the  particular 
surface  coal  mining  operation:  (ii)  the 
seriousness  of  the  violation,  including 
any  irreparable  harm  to  the  environment 
and  any  hazard  to  the  health  or  safety  of 
the  public;  (iii)  whether  the  permittee 
was  negligent:  and  (iv)  the  demonstrated 
good  faith  of  the  permittee  charged  in 
attempting  to  achieve  rapid  compliance 
after  notification  of  the  violation. 

Under  section  518(h)  if  a  violation  is 
not  abated  within  the  period  set  in  a 
notice  of  violation  or  order  the 
assessment  of  a  minimum  penalty  of 
$750  for  each  day  during  which  the 
violation  remains  unabated  is 
mandatory.  Under  section  518(f)  if  a 
violation  is  committed  by  a  corporate 
permittee  or  a  failure  or  refusal  to 
comply  with  certain  specified  orders 
occurs,  then  any  director,  officer  or 
agent  of  the  corporate  permittee  who 
wUlfuUy  and  knowingly  authorized, 
ofderd  or  carried  out  such  violation, 
failure  or  refusal  is  subject  to  the  same 
civil  penalties  as  may  be  imposed  upon 
the  corporate  permittee  tmder  section 
518(a),  and  to  the  same  criminal 
sanctions  under  section  518(e). 

Section  518{f]  of  the  Act  reads  in  part 
as  follows: 

Whenever  a  corporate  permittee  violates  a 
oondition  of  a  permit  ...  or  fails  or  refuses 
to  comply  with  any  order  issued  under 
section  521  of  this  Act  or  any  order 
incorporated  in  a  final  decision  issued  by  the 
Secretary  under  this  Act  .  .  .  any  director, 
officer,  or  agent  of  such  corporation  who 
wiHfMljr  and  knowingly  authorized,  ordered 
or  carried  out  such  violation,  failure,  or 
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refusal  shall  be  subject  to  the  same  civil 
penalties,  fines,  and  imprisonment  that  may 
be  imposed  upon  a  person  under  subsections 
(a)  and  (e)  of  this  section. 

In  order  to  distinguish  between  a 
penalty  assessed  against  a  corporate 
permittee  under  section  518(a)  and  a 
penalty  assessed  against  a  corporate 
officer,  director  or  agent  under  section 
518(f).  OSMRE  refers  to  the  former 
penalty  as  a  "civil  penalty."  and  the 
latter  penalty  as  an  "individual  civil 
penalty." 

On  December  13. 1977.  OSMRE 
promulgated  in  30  CFR  Part  723  initial 
program  regulations  for  the  assessment 
of  civil  penalties  under  the  provisions  of 
section  518  of  the  Act.  42  FR  62702.  On 
March  13. 1979,  OSMRE  promulgated  its 
permanent  program  regulations  in  Part 
845  for  the  assessment  of  civil  penalties 
under  section  518  of  the  Act.  44  FR 
15461.  On  September  4. 1980,  OSMRE 
revised  the  regulations  in  Parts  723  and 
845  and  incorporated  provisions 
authorizing  enforcement  action  against 
corporate  officers,  directors  and  agents 
under  section  518(f)  of  the  Act.  30  CFR 
723.15  and  845.15;  45  FR  58780, 

The  current  regulations  in  Parts  723 
and  845  prescribe  a  point  system  by 
which  OSMRE  calculates  the  amount  of 
the  penalty  to  be  assessed  under  section 
518(a).  30  CFR  723.13  and  723.14;  845.13 
and  845.14.  The  assessment  system  is 
based  on  the  four  criteria  set  forth  in 
section  518(a),  and  provides  for  a  waiver 
of  the  formula  upon  a  determination  by 
the  Director  that  there  are  exceptional 
factors  which  render  the  penalty 
demonstrably  unjust.  30  CFR  723.16  and 
845.16.  The  regulations  permit  OSMRE 
to  assess  separately  a  civil  penalty  for 
each  day  of  a  continuing  violation,  from 
the  date  of  issuance  of  die  notice  of 
violation  or  cessation  order  to  the  date 
set  for  abatement.  30  CFR  723.15(a)  and 
845.15(a).  Whenever  a  violation  resulting 
in  a  notice  of  violation  or  cessation 
order  has  not  been  abated  within  the 
prescribed  abatement  period.  OSMRE 
assesses  an  additional  penalty  of  $750 
for  each  day  the  violation  remains 
unabated.  30  CFR  723.15(b)  and 
845.15(b).  The  $750  penalty  is  assessed 
pursuant  to  section  518(h)  and  is  in    , 
addition  to  the  daily  civil  penalty 
assessed  under  the  point  system 
pursuant  to  section  518(a).  Under  30  CFR 
723.15(b)  and  845.15(b).  penalties 
assessed  under  section  518(h)  of  the  Act 
may  not  be  assessed  for  more  than  30 
days  or  exceed  $22,500. 

Sections  723.15(b)  and  845.15(b} 
further  provide  that  if  a  violation  is  not 
abated  within  30  days.  OSMRE  must 
take  appropriate  action  pursuant  to 
sections  518(e)  (criminal  penalties), 
5ie(f)  (individual  civil  penalties), 


521(a)(4)  (permit  suspension  or 
revocation  for  a  pattern  of  violadons).  or 
512(c)  (requests  for  temporary  or 
permanent  injunctions). 

On  January  31, 1985,  Judge  Harrington 
D.  Parker  of  the  United  States  District 
Court  for  die  District  of  Columbia  issued 
an  order  (Revised  Paricer  Order)  in  die 
case  of  Save  Our  Cumberland 
Mountains,  Inc.,  et  al.  v.  Clark,  et  al.. 
No.  81-2134  (D.D.C.  1985).  The  Revised 
Parker  Order  resulted  from  a  setUement 
agreement  entered  into  by  the  Secretary. 
Among  other  matters,  the  Revised 
Parker  Order  addresses  the 
circumstances  under  which  the 
Secretary  would  use  his  authority  under 
section  518(f)  of  the  Act  to  impose 
individual  civil  penalties  on  officers, 
directors  and  agents  of  corporate 
permittees.  The  Revised  Parker  Order 
also  requires  OSMRE  to  consider  the 
use  of  authority  under  section  518(a)  to 
a9sess  individual  civil  penalties  for  each 
day  of  a  continuing  violation,  and  to 
propose  a  reguJation  governing  the  use 
of  such  authority.  This  notice  is  being 
published  in  accordance  with  the 
Revised  Parker  Order. 

As  a  result  of  the  Revised  Parker 
Order.  OSMRE  has  examined  its 
existing  rules  and  policies  related  to  die 
assessment  of  civil  penalties.  Most  civil 
penalties  are  assessed  based  upon  the 
point  system  set  forth  in  30  CFR  723.13- 
723.14  and  30  CFR  845.13-845.14.  The  use 
of  this  pofnt  system  does  not  appear 
practical  for,  nor  strictly  applicable  to. 
the  assessment  of  individual  civil 
penalties.  The  point  system  does  not 
give  the  Secretary  sufficient  flexibility  to 
assess  a  penalty  which  fairly  considers 
the  particular  actions  or  inactions  of  an 
Individual.  For  example.  Si  723.13(b)(1) 
and  845.13(b)(1)  consider  die  history  of 
the  permittee's  previous  violations 
without  respect  to  the  individual's 
involvement  witii  them.  Although 
SS  723.18  and  845.16  provide  diat  the 
point  system  can  be  waived  in 
appropriate  cases,  in  the  absence  of  a 
rule  setting  forth  procedures  for 
imposing  individual  civil  penalties  the 
simple  exercise  of  the  waiver  provision 
would  leave  OSMRE  and  the  State 
regulatory  authorities  without  sufficient 
guidance  on  how  to  weigh  the  actions  of 
an  individual  and  how  to  calculate  an 
appropriate  civil  penalty. 

This  proposed  rule  would  establish  a 
regulatory  scheme  for  imposing 
individuai  civil  penalties  under  section 
518(f)  of  the  Act.  It  is  modeled  in  part  on 
die  regulations  of  die  Mine  Safety  and 
Health  Administi-ation  (MSHA).  U.S. 
Department  of  Labor.  The  legislative 
history  of  the  Act  indicates  diat  the 
enforcement  provisions  in  the  Act. 
including  those  in  section  518(f),  were 


modeled  after  similar  provisions  in  the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  (Pub.  L.  91-173).  See  S.  Rep. 
No.  128.  95di  Cong.,  Ist  Sess.  58  (1977). 
Section  109(c)  of  Federal  Coal  Mine 
Healdi  and  Safety  Act  of  1969  is  the 
predecessor  of  section  110(c)  of  the 
Federal  Mine  Safety  and  Healdi  Act  of 
1977  (Pub.  L  95-164),  which  is 
administered  by  MSHA. 

Both  sections  109(c)  and  110(c) 
provide  for  the  imposition  of  an 
individual  civil  penalty  in  language 
nearly  identical  to  that  found  in  section 
518(f)  of  die  Act.  Consequendy.  OSMRE 
has  reviewed  the  regulations  of  MSHA 
at  30  CFR  Part  100  for  guidance  in 
developing  proposed  Parts  724  and  846. 
which  set  forth  the  manner  in  which 
OSMRE  would  assess  individual  civil 
penalties  under  section  518(f)  of  the  Act. 

Once  a  final  rule  governing  the 
imposition  of  individual  civil  penalties  is 
promulgated,  the  States  which  have 
achieved  primacy  will  need  to  amend 
their  regulatory  programs  in  order  to 
contain  penalties  which  are  no  less 
stringent  than  those  set  forth  in  sections 
518(a)  and  518(f)  of  die  Act.  and  to 
provide  State  procedures  which  are  the 
same  as  or  similar  to  the  procedures 
contained  in  sections  518  and  521  of  the 
Act  and  consistent  with  those  in  the 
final  Federal  rules.  See  30  U.S.C.  1288(i) 
and  30  CFR  840.13  (a)  and  (c). 

This  edition  of  the  Federal  Register 
also  contains  rules  being  govern  the 
filing  of  a  petition  for  review  of  a  notice 
of  individual  civil  penalty  assessment. 
They  fhould  be  read  in  conjunction  with 
this  proposed  rule  in  order  to  better 
understand  the  regulatory  scheme  being 
proposed  by  the  Department. 

III.  Discussion  of  the  Proposed  Rule 

Extension  of  time  to  request  a 
conference— §§  723.1  and  723.18; 
S§  845.1  and  845.18 

In  addition  to  conforming  changes  to 
§§  723.1  and  845.1.  the  proposed  rule 
would  amend  §§  723.18  and  645.18  to 
extend  the  time  within  which  a  person 
may  request  a  conference  to  review  a 
proposed  assessment  or  reassessment  of 
a  civil  penalty  under  section  518(a).  The 
time  would  be  extended  from  the 
present  15  days  from  mailing  to  30  days 
following  the  receipt  of  a  notice  or  order 
of  proposed  assessment  or 
reassessment 

Scope— §  724.1:  §  846.1 

Under  the  proposed  rule,  Parts  724 
and  846  would  govern  the  assessment  of 
individual  civil  penalties  against 
officers,  directors  and  agents  of 
corporate  permittees  in  accordance  with 
section  518(f)  of  die  Act.  Under  section 
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518(f),  an  officer,  director  or  agent  may 
be  assessed  an  individual  civil  penalty 
who  willfully  and  knowingly  authorized, 
ordered,  or  carried  out  a  violation  of  a 
condition  of  a  permit  issued  pursuant  to 
a  Federal  Pro^-am.  a  Federal  lands 
program.  Federal  enforcement  pursuant 
to  section  502  of  the  Act.  or  Federal 
enforcement  of  a  State  program 
pursuant  to  section  521  of  the  Act,  or 
failed  or  rehiaed  to  comply  with  any 
order  issued  under  section  521  of  the 
Act,  or  any  order  incorporated  in  a  Bnal 
decision  issued  by  the  Secretary  under 
the  Act  except  an  order  incorporated  in 
a  decision  issued  under  sections  51S(b) 
or  703  of  the  Act. 

DefiniUon»—§  724 A  §  84&5 

While  a  civil  penalty  against  a 
corporate  permittee  under  section  518(a] 
is  assessed  on  a  strict  Uability  standard, 
an  individual  civil  penalty  under  section 
518(f)  would  require  knowing  and  willful 
conduct  on  the  part  of  the  individual. 
Neither  the  Act  nor  the  legislative 
history  defines  the  terms  "knowingly" 
and  ■willfully."  In  order  to  provide 
guidance  to  the  individuals  who  may  be 
subject  to  penalty  assessments  as  well 
as  to  those  who  would  assess  individual 
civil  penalties.  OSMRE  proposes  to 
define  these  terms.  The  proposed  rule 
also  contains  a  definition  for  the  phrase 
"violation,  failure  or  refusal". 

Knowingly:  Under  the  proposed 
definition,  and  individual  acts 
"knowingly"  if  he/she  knew  or  had 
reason  to  know  that  he  or  she 
authorized,  ordered  or  carried  out  some 
act  or  omission  of  the  corporate 
permittee  which  consitituted  a  violation, 
failure  or  refusal  specified  in  section 
518(f).  A  person  would  have  "reason  to 
know"  when  he/she  had  such 
information  as  would  lead  a  person 
exercising  reasonable  care  to  acquire 
knowledge  of  the  facts  in  question  or  to 
infer  their  existence. 

This  definition  is  based  in  part  upon 
the  assumption  that  persons  holding  a 
position  of  officer,  director  or  agent  are 
responsible  for  the  actions  which  they 
have  authority  to  control  by  virtue  of  the 
position  they  hold.  This  definibon  is 
consistent  with  the  prevailing 
interpretation  of  the  term  "knowingly" 
as  used  in  the  individual  civil  penalty 
provision  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977.  30  U.S.C.  820(c). 
See  Secretary  of  Labor  v.  Kenny 
Richardson.  2  MSHC  1114, 1120  (1981). 
affd,  Richardson  v.  Secretary  of  Labor. 
689  F.2d  632  (6th  Cir.  1982). 

Violation,  failure,  or  refusal:  This 
term  is  defined  because  it  is  used  in  a 
number  of  places  in  the  proposed  rule. 
Under  the  proposed  definition,  violation 
would  mean  a  violation  of  a  condition  of 


a  permit  issued  pursuant  to  a  Federal 
Program,  a  Federal  lands  program. 
Federal  enforcement  pursuant  to  section 
502  of  the  Act,  or  Federal  enforcement  of 
a  State  program  pursuant  to  section  521 
of  the  Act  Failure  or  refusal  would 
mean  a  failure  or  refusal  to  comply  with 
any  order  issued  under  section  521  of 
the  Act.  or  any  order  incorporated  in  a 
final  decision  issued  by  the  Secretary 
under  the  Act.  except  an  order 
incorporated  in  a  decision  issued  under 
sections  5ia(b)  or  703  of  the  Act  The 
exception  for  secticms  518(b)  and  703  are 
required  by  section  518(f). 

Section  518(f)  of  the  Act  specifically 
prohibits  the  Secretary  from  assessing 
penalties  for  failure  to  comply  with  an 
order  incorporated  in  a  civil  penalty 
decision  rendered  under  section  518(b), 
presumably  because  it  would  be 
counter-productive  to  assess  an 
individual  civil  penalty  for  the 
nonpayment  of  the  original  civil  penalty 
assessed  against  the  corporate 
permittee.  In  addition,  pursuant  to 
section  518(f),  the  Secretary  may  not 
assess  an  individual  civil  penalty  for 
failure  to  obey  a  decision  of  the 
Secretary  issued  pursuant  to  section  703 
of  the  Act  for  discrimination  against  any 
employee  who  has  filed  or  caused  to  be 
filed  any  proceeding  under  the  Act  or 
against  anyone  who  has  or  will  testify  in 
any  such  proceeding. 

Willfully:  In  dvil  statutes  the  term 
"willfully"  generally  refers  to  an  act  or 
omission  which  is  intentional,  knowing, 
voluntary  and  conscious,  as 
distinguished  from  an  act  which  is 
merely  accidental  or  negligent  See  e.g.. 
Messina  Construction  Corp.  v.  OSHA, 
506  F.  2nd  701  (Ist  Cir.  1974).  Also,  the 
courts  have  consistently  construed 
"willfully"  in  civil  statutes  to  encompass 
conduct  which  is  plainly  indifferent  to 
statutory  or  regulatory  requirements. 
See  e.g.,  Alabama  Power  Co.  v.  FERC, 
584  F.  2d  75a  752  (5th  Cir.  1978). 

Accordingly,  under  the  proposed 
definition  an  individual  acts  willfully  if 
he/she  does  so  either  "intentionally, 
voluntarily,  consciously,  or  with 
careless  disregard  or  plain  indifference 
to  legal  requirements."  This  proposed 
definition  is  broader  than  the  definition 
of  "willful  violation"  currently  found  in 
30  CFR  701.5  and  843.5.  OSMRE  believes 
that  this  broader  definition  will  provide 
OSMRE  maximum  flexibihty  in 
enforcing  the  individual  civil  penalty 
provision  of  the  Act  while  keeping  well 
within  the  bounds  of  sound  statutory 
construction. 

When  a  Civil  Penalty  May  Be 
Assessed— §  724. 12;  §  846. 12 

Under  IS  724.12(a)  and  846.12(a)  of 
the  proposed  rule,  the  Secretary  may 


assess  an  individual  civil  penalty 
whenever  an  individual  knowingly  and 
willfully  authorired.  ordered  or  carried 
out  (i)  a  violation  by  a  corporate 
permittee  of  any  permit  condition  or  any 
requirement  of  the  Act  or  implementing 
regulation,  or  (ii)  the  failure  or  refusal  of 
the  corporate  permittee  to  comply  with 
any  order  under  section  521  of  the  Act  or 
other  order  incorporated  in  a  final 
decision  of  the  Secretary.  This  penatly 
would  be  assessed  against  an  individual 
only  after  a  cessation  order  had  been 
issued  to  the  corporate  permittee  and 
remained  unabated  for  30  days.  Such  a 
procedure  would  be  consistent  with  the 
requirements  of  paragraphs  9  and  12  of 
the  Revised  Parker  Order  and  also  with 
OSMRE's  policy  of  using  the  assessment 
of  an  individual  dvil  penalty  as  an 
alternative  enforcement  mechanism.  See 
30  CFR  723.15(b)(2)  and  845.15(b)(2). 

Amount  of  Individual  Civil  Penalty— 
§724.14;  §846.14 

Section  518(f)  subjects  a  corporate 
officer,  director  or  agent  to  the  same 
civil  penalty  that  may  be  imposed  upon 
a  person  or  corporation  under  section 
518(a)  of  the  Act.  OSMRE  interprets  this 
to  mean  that  the  relevant  criteria  of 
section  518(a)  are  to  be  applied,  and  that 
the  daily  ceiling  in  section  518(a)  on  the 
amount  to  the  penalty  must  be  observed 
when  assessing  a  civil  penalty  against 
an  individual.  OSMRE  does  not  interpret 
section  518(a)  as  requiring  the  amount  of 
the  penalty  assessed  against  the 
individual  to  be  the  same  as  that 
assessed  against  the  corporation.  This 
interpretation  is  reasonable  since  all  of 
the  criteria  used  in  assessing  a  section 
518(a]  penalty  against  a  corporation 
might  not  apply  to  a  corporate  offidal 
charged  under  section  518(f). 

This  interpretation  of  the  phrase 
"subject  to  the  same  dvil  penalties"  is 
consistent  with  how  the  Department  of 
the  Interior  interpreted  the  same  phrase 
in  section  10g(c)  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1960 
when  it  administered  that  law  from  1969 
to  1977.  Section  109(c)  of  the  Federal 
Coal  Mine  Health  particular  surface  coal 
mining  operation  which  would  be 
considered  when  assessing  a  penalty. 
OSMRE  believes  that  a  reasonable 
reading  of  sections  518(a)  and  518(f) 
together  supports  this  result 

A  central  goal  of  the  Ad  and  its 
implementing  regulations  is  the 
protection  of  the  enviroaraeBt  frtnn  the 
adverse  effects  of  surface  coal  mining 
operations  (see  section  102(a)  of  the 
Act).  In  many  instances,  a  chief 
consequence  of  a  corporate  permittee's 
violation  of  tba  Act  noA  subsequent 
failure  or  refusal  to  abate  such  violatioii 
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is  environmental  damage.  Section  518(a) 
directs  OSMRE  to  consider  the 
seriousness  of  the  underlying  violation 
when  assessing  an  individual  civil 
penalty. 

OSMRE  believes  that  if  a  violation 
leads  to  environmental  damage,  the 
extent  of  the  damage  is  to  be 
considered.  One  accurate  indicator  of  its 
gravity  is  the  amount  of  money  it  would 
cost  to  abate  the  violation  and/or 
redaira  die  affected  area.  Accordingly. 
in  measuring  the  harm  to  the 
environment  pursuant  to  the  criteria  in 
SS  724.14(a)(2)  and  M6.14(a)(2)  OSMRE 
could  base  its  assessment  as  a  whole  or 
in  part  upon  the  estimated  cost  to  repair 
the  damage  caused  by  a  failure  to  abate 
the  violation. 

OSMRE  recognizes  that  in  many  cases 
the  harm  caused  by  the  permittee's 
violation,  failure  or  refusal  cannot  be 
repaired.  Accordingly,  when  assessing 
individual  dvil  penalties.  Si  724.14(a)(2) 
and  846.14(a)(2)  would  allow  OSMRE  to 
consider  that  an  individual  has  taken  an 
action  which  has  caused  "irreparable 
damage  to  the  environment",  as  defined 
at  30  CFR  701.5. 

Section  518(a)  also  directs  that  the 
health  and  safety  of  the  public  be 
considered  in  the  civil  penalty 
assessment  process.  Accordingly,  this 
criterion  also  is  incorporated  into  the 
proposed  rule  in  S§  724.14(a)(2)  and 
846.14(a)(2). 

In  the  case  of  a  civil  penalty 
assessment  against  a  permittee,  section 
518(a)  requires  the  Secretary  to  consider 
whether  the  permittee  was  negligent. 
OSMRE  believes  that  this  criterion  is 
not  directly  applicable  to  the 
assessment  of  individual  civil  penalties 
because  section  518(f)  of  the  Act 
requires  knowing  and  willful  conduct 
which  goes  beyond  merely  negligent 
behavior. 

Finally,  section  518(a)  requires  the 
Secretary  to  consider  the  demonstrated 
good  faith  of  a  permittee  in  attempting 
to  achieve  rapid  compliance  after 
notification  of  a  violation,  failure  or 
refusal.  Sections  724.14(a)(3)  and 
846.14(a)(3)  list  this  criterion,  which 
along  with  the  other  criteria  would  be 
used  by  OSMRE  in  deciding  whether  to 
assess  a  separate  individual  civil 
penalty  for  each  day  of  a  continuing 
violation,  failure  or  refusal  pursuant  to 
SS  724.14(b)  and  846.14(b). 

Sections  724.14(b)  and  846.14(b)  gives 
OSMRE  broad  discretion  to  assess  a 
separate  individual  dvil  penalty  for  any 
or  all  days  of  a  continuing  violation, 
failure  or  refusal  from  the  date  of 
service  of  the  notice  of  violation, 
cessation  order  or  other  order  until  the 
abatement  of  the  violation  or 
compliance  with  any  final  order  or 


decision.  The  authority  for  this 
requirement  derives  from  section  518(a), 
which  allows  OSMRE  to  consider  each 
day  of  a  continuing  violation  a  separate 
violation,  in  determining  whether  to 
assess  separate  penalties  for  continuing 
violations,  failures  and  refusals,  the 
proposed  rule  requires  OSMRE  to 
consider  the  factors  in  SS  724.14(a)  and 
846.14(a). 

While  the  proposed  rule  allows  the 
assessment  of  a  separate  individual  dvil 
penalty  for  any  or  all  days  of  a 
continuing  violation,  failure  or  refusal, 
from  the  date  of  service  of  the  notice  of 
violation,  cessation  order  or  other  order, 
in  some  instances  a  willful  and  knowing 
refusal  to  comply  may  not  be  provable 
until  the  period  set  for  abatement  has 
expired. 

Procedures  for  Assessment  of  Individual 
Civil  Penalty— §  724.17;  §  846.17 

Under  SS  724.17(a)  and  846.17(a)  of 
the  proposed  rule,  OSMRE  shall  serve  a 
notice  of  individual  civil  penalty 
assessment  on  the  individual  who  is 
being  assessed  a  penalty.  The  notice  of 
proposed  assessment  would  include  a 
narrative  setting  forth  the  reasons  for 
the  dvil  penalty  and  the  amount 
assessed. 

Under  SS  724.17(b)  and  846.17(b),  the 
assessment  would  become  a  final  order 
of  the  Secretary  and  payable  30  days 
after  service  of  the  notice  of 
assessement  unless  within  the  30-day 
period  the  individual  files  a  petition  for 
review  or  agrees  to  a  schedule  or  plan 
for  the  abatement  or  correction  of  the 
violation.  Unlike  SS  723.19(a)  and 
845.19(a),  which  cover  other  dvil 
penalty  assessonents.  the  proposed  rule 
does  not  require  an  individual  to  prepay 
the  penalty  before  he  or  she  appeals. 
The  Act  does  not  mandate  prepayment 
of  the  individual  dvil  penalties.  Because 
no  prepayment  is  required,  the  proposed 
rule  does  not  contain  a  provision  for 
assessment  conferences.  A  notice  of 
individual  dvil  penalty  assessment 
could  be  appealed  to  an  administrative 
law  judge,  and,  under  the  proposed 
OHA  rules,  then  to  the  Interior  Board  of 
Land  Appeals  at  its  discretion. 

Under  proposed  SS  724.17(c)  and 
846.17(c).  OSMRE  would  establish  that 
for  purposes  a  serving  notices  of 
individual  dvil  penalty  assessments  and 
final  orders,  service  would  be  sufficient 
if  it  would  satisfy  the  Federal  Rules  of 
Civil  Procedure.  This  would  ensure  that 
future  issues  concerning  service  would 
be  minimized  and  resolved  in  a  uniform 
manner. 

Payment  of  Penalty— §  724. 18;  §  846. 18 

Under  Si  724.18(a)  and  846.18(a),  if 
pursuant  to  proposed  SS  724.17(b)  and 


846.17(b)  no  petition  for  review  is  filed 
or  no  agreement  is  entered  into,  the 
penalty  would  become  due  to  OSMRE 
upon  service  of  a  final  order  on  the 
individual. 

Under  SS  724.18(b)  and  846.18(b).  if 
the  individual  assessed  a  penalty  filed  a 
petition  for  administrative  review  as 
provided  in  SS  724.17(b)  and  846.17(b), 
and  if  the  final  administrative  review 
results  in  a  final  order  affirming, 
increasing,  or  decreasing  the  proposed 
penalty,  proposed  SS  724.18(b)  and 
846.18(b)  provide  that  the  penalty  shall 
be  due  30  days  from  the  issuance  of  the 
order. 

Under  Si  724.18(c)  and  846.18(c),  if  the 
OSMRE  and  the  corporate  permittee  or 
individual  have  agreed  in  writing  on  a 
plan  for  the  abatement  of  or  compliance 
with  the  unabated  order,  the  individual 
named  in  the  notice  of  individual  dvil 
penalty  assessment  may  postpone 
payment  until  receiving  either  a  final 
order  from  OSMRE  that  the  penalty  is 
due  30  days  from  the  date  of  such  final 
order  or  written  notice  that  abatement 
or  compliance  is  satisfactory  and  the 
penalty  has  been  withdrawn. 

rV.  Procedural  Mattacs 

Federal  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  the  proposed  rule  which 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507. 

Executive  Order  12991 

The  Department  of  the  Interior  has 
examined  the  proposed  rule  according  to 
the  criteria  of  Executive  Order  12991 
(February  17, 1961)  and  has  determined 
that  it  is  not  major  and  does  not  require 
a  regulatory  impact  analysis. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
also  determined,  pursuant  to  the 
Regulatory  Flexibihty  Act  5  U.S.C.  601 
et  seq.,  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  governs  the  assessment  of  civil 
penalties  personally  upon  individual 
corporate  officers,  directors  or  agents 
for  violations  of  certain  provisions  of  the 
Act  rather  than  upon  the  corporate 
entities  engaged  in  coal  mining.  No 
burden  would  be  imposed  upon  entities 
operating  in  compliance  with  the  Act 

National  Environmental  Policy  Act 

OSMRE  has  prepared  a  draft 
environmental  assessment  and  has 
made  an  interim  finding  that  the 
proposed  rule  would  not  significandy 
affect  the  quality  of  the  human 


t 
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environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  42  U.S.C.  4332(2)(C).  The 
draft  environmental  assessment  is  on 
file  in  the  OSMRE  Administrative 
Record  at  the  address  previously 
specified  (see  "aooresses").  A  final 
environmental  assessment  will  be 
completed  and  a  final  finding  made  on 
the  significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 

List  of  Subjects 

30  CFR  Part  723 

Administrative  practice  and 
procedure.  Penalties,  Surface  mining. 
Surface  Mining  Reclamation  and 
Enforcement  Office,  Underground 
mining. 

30  CFR  Part  724 

Administrative  practice  and 
procedure.  Law  enforcement.  Penalties, 
Surface  mining,  Surface  Mining 
Reclamation  and  Enforcement  Office. 
Underground  mining. 

30  CFR  Part  845 

Administrative  practice  and 
procedure.  Law  enforcement,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Surface  mining.  Surface 
Mining  Reclamation  and  Enforcement 
Office,  Underground  mining. 

30  CFR  Part  846 

Administrative  practice  and 
procedure.  Law  enforcement.  Penalties. 
Surface  mining.  Surface  Mining 
Reclamation  and  Enforcement  Office, 
Underground  mining. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  Parts  723  and  845.  and  to  add  30 
CFR  Parts  724  and  846  as  follows: 

Dated:  November  6, 1988. 
I.  Steven  Griles, 

Assislanl  Secretary  for  Land  and  Minerals 
Management 

SUBCHAPTER  B— INITUL  PROGRAM 
REGULATIONS 

PART  723-CIVIL  PENALTIES 

1.  The  authority  citation  for  Part  723 
continues  to  read  as  follows: 

Authority:  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  sees.  2D1,  501.  518 
(30  U.S.C.  1211, 1251, 1268).  unless  otherwise 
noted. 

2.  Section  723.1  is  revised  to  read  as 
follows: 

$723.1    Scop*. 

This  part  covers  the  assessment  of 
civil  penalties  under  section  518  of  the 
Act  for  violations  of  a  permit  condition, 
any  provision  of  Title  V  of  the  Act.  or 
any  implementing  regulations,  except  for 


the  assessment  of  individual  civil 
penalties  under  section  518(f).  which  is 
covered  by  Part  724.  This  part  governs 
when  a  civil  penalty  is  assessed  and 
how  the  amount  is  determined,  and  sets 
forth  applicable  procedures.  This  part 
applies  to  cessation  orders  and  notices 
of  violation  issued  under  Part  722  of  this 
chapter  during  a  Federal  inspection. 

3.  Section  723.18(a)  is  revised  to  read 
as  follows: 

9  723.18    Procedures  for  assessment 
conferonce. 

(aj  The  Office  shall  arrange  for  a 
conference  to  review  the  proposed 
assessment  or  reassessment,  upon 
written  request  of  the  person  to  whom 
the  notice  or  order  was  issued,  if  the 
request  is  received  within  30  days  from 
the  date  the  proposed  assessment  or 
reassessment  is  received. 
•        •        *        *        • 

4.  In  Subchapter  B,  Part  724  is  added 
to  read  as  follows: 

PART  724— INDIVIDUAL  CIVIL 
PENALTIES 

Sec  I 

724.1     Scope. 

724.5    Dermitions. 

724.12    When  an  individual  civil  penalty 

may  l>e  assessed. 
724.14    Amount  of  individual  civil  penalty. 

724.17  Procedure  for  assessment  of 
individual  civil  penalty. 

724.18  Final  assessment  and  payment  of 
penalty. 

Authority:  Pub.  L  95-87.  91  Slat.  445  (30 
U.S.C.  1201e/sei7.) 

$724.1     Scop*. 

This  part  covers  the  assessment  of 
individual  civil  penalties  under  section 
518(0  of  the  Act. 

$724.5    D*flnitlons. 

For  purposes  of  this  part: 

Knowingly  means  that  an  individual 
knew  or  had  reason  to  know  in 
authorizing,  ordering  or  carrying  out  an 
act  or  omission  on  the  part  of  a 
corporate  permittee  that  such  act  or 
omission  constituted  a  violation,  failure 
or  refusal. 

Violation,  failure  or  refusal  means — 

(a)  A  violation  of  a  condition  of  a 
permit  issued  pursuant  to  a  Federal 
Program,  a  Federal  lands  program. 
Federal  enforcement  pursuant  to  section 
502  of  the  Act,  or  Federal  enforcement  of 
a  State  program  pursuant  to  section  521 
of  the  Act;  or 

(b)  A  failure  or  refusal  to  comply  with 
any  order  issued  under  section  521  of 
the  Act,  or  any  order  incorporated  in  a 
final  decision  issued  by  the  Secretary 
under  the  Act,  except  an  order 
incorporated  in  a  decision  issued  imder 
sections  518(b)  or  703  of  the  Act. 


Willfully  means  that  an  individual 
acted  either  intentionally,  voluntarily  or 
consciously,  or  with  intentional 
disregard  or  plain  indifference  to  legal 
requirements  in  authorizing,  ordering  or 
carrying  out  a  corporate  permittee's 
action  or  omission  that  constituted  a 
violation,  failure  or  refusal. 

$  724. 1 2    WtiM)  an  Individual  dvfl  prntalty 
may  t>*  assessed. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Office  may  assess 
an  individual  civil  penalty  against  any 
corporate  director,  officer  or  agent  of  a 
corporate  permittee  who  knowingly  and 
willfully  authorized,  ordered  or  carried 
out — (1)  The  violation  by  the 
corporation  of  any  condition  of  the 
permit  or  of  any  requirement  of  the  Act 
or  implementing  regulation;  or  (2)  the 
failure  or  refusal  by  the  corporate 
permittee  to  comply  with  any  order 
issued  under  section  521  of  the  Act  or 
other  order  incorporated  in  a  final 
decision  issued  by  the  Secretary  under 
the  Act. 

(b)  The  Office  shall  not  assess  an 
individual  civil  penalty — (1)  Until  a 
cessation  order  has  been  issued  to  the 
corporate  permittee  and  the  cessation 
order  remains  unabated  for  30  days;  or 
(2)  for  an  order  incorporated  in  a  final 
decision  of  the  Secretary  issued 
pursuant  to  sections  518(b)  or  703  of  the 
Act  and  the  implementing  regulations. 

$  724.14    Amount  of  Individual  dvM  penalty. 

(a)  In  determining  the  amount  of  an 
individual  civil  penalty  assesed  under 
$  724.12,  the  Office  shall  consider  the 
criteria  specified  in  section  518  of  the 
Act.  including: 

(1)  The  individual's  history  of 
authorizing,  ordering  or  carrying  out 
previous  violations,  failures  or  refusals 
at  the  particular  surface  coal  mining 
operation; 

(2)  The  seriousness  of  the  violation, 
failure  or  refusal  (as  indicated  by  the 
extent  of  damage  and/or  the  cost  of 
reclamation),  including  any  irreparable 
harm  to  the  environment  and  any 
hazard  to  the  health  or  safety  of  the 
public;  and 

(3)  The  demonstrated  good  faith  of  the 
individual  charged  in  attempting  to 
achieve  rapid  compliance  after  notice  of 
the  violation,  failure  or  refusal. 

(b)  The  Office  may  assess  a  separate 
individual  civil  penalty  for  each  day  the 
violation,  failure  or  refusal  continues, 
from  the  date  of  service  of  the 
underlying  notice  of  violation,  cessation 
order  or  other  order  incorporated  in  a 
final  decision  issued  by  the  Secretary 
until  abatement  or  compliance  is 
achieved. 
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$724.17    ProcMlur*  for  MMMiiwnt  of 
im«vMuai  civi  penalty. 

(a)  Notice.  The  Office  shall  serve  each 
individual  assessed  an  individual  civil 
penalty  a  notice  of  individual  civil 
penalty  assessment,  indnding  a 
narrative  explanation  of  the  reason  for 
the  penalty  and  the  amount  assessed. 

(b)  Final  order  and  opportunity  for 
review.  The  notice  of  individual  civil 
penalty  assessment  shall  become  a  final 
order  of  the  Secretary  and  payable  30 
days  after  service  upon  the  individual 
unless — 

(1)  llie  individual  files  within  30  days 
of  sc^ce  of  the  notice  of  individual 
civil  penalty  assessment  a  petition  for 
review  in  accordance  with  43  CFR 
4.1300  et  seq.;  or 

(2)  The  Office  and  the  individual  or 
responsible  corporate  permittee  agree  to 
a  schedule  or  plan  for  the  abatement  or 
correction  of  the  violation,  failure  or 
refusal  within  30  days  of  service  of  the 
notice  of  the  individual  civil  penalty 
assessment. 

(c)  Service.  For  purposes  of  this 
section  and  S  724.18,  service  is  sufficient 
if  it  would  satisfy  the  Federal  Rules  of 
Civil  Procedure  (1985  Edition). 

$724.1t    Final  assassment  and  payment  of 
ponalty. 

(a)  No  abatement  or  appeal  If  a 
notice  of  individual  civil  penalty 
assessment  become  a  final  order  in  the 
absence  of  a  petition  for  review  or 
abatement  agreement,  the  penalty  shall 
be  due  upon  service  of  a  final  order  on 
the  individual. 

(b)  Appeal  If  an  individual  assessed  a 
civil  penalty  files  a  petition  for  review  in 
accordance  with  43  CFR  4.1300  et  seq., 
the  penalty  shall  be  due  30  days  from 
the  date  of  issuance  of  a  final 
administrative  order  affirming, 
increasing  or  decreasing  the  proposed 
penalty. 

(c)  Abatement  agreement.  Where  the 
Office  and  the  corporate  permittee  or 
individual  have  agree  in  writing  on  a 
plan  for  the  abatement  of  or  compliance 
with  the  unabated  order,  an  individual 
named  in  a  notice  of  individual  civil 
penalty  assessment  may  postpone 
payment  until  receiving  either  a  final 
order  trom  the  Office  that  the  penalty  is 
due  30  days  from  the  date  of  such  final 
order  or  written  notice  that  abatement 
or  compliance  is  satisfactory  and  the 
penalty  has  been  withdrawn. 

SUBCHAPTER  L-PERMANENT  PROGRAM 
ENFORCEMENT  AND  INSPECTION  AND 
ENFORCEMENT  PfK)CEOURES 

PART  845— CIVIL  PENALTIES 

5.  The  authority  citation  for  Part  845 
reads  as  follows: 


Autfaoiily:  Sections  102. 201. 501(b).  617. 
518.  521.  523,  and  525  of  Pub.  L  95-87.  91  Stat. 
448, 449,  486,  498,  499.  504.  510  and  511  (30 
U.S.C.  1202. 1211, 1251. 1267, 1268, 1271. 1273, 
and  1275). 

&  Section  845.1  is  revised  to  read  as 
follows: 

$•45.1    Scop*. 

This  part  covers  the  assessment  of 
civil  penalties  under  section  518  of  the 
Act  with  respect  to  cessation  orders  and 
notices  of  violation  issued  under  Part 
843  (Federal  Enforcement),  except  for 
the  assessment  of  individual  civil 
penalties  under  section  5189(f),  which  is 
covered  in  Part  84a 

7.  Section  845.18,  paragraph  (a)  is 
revised  to  read  as  follows: 

$845.18    Proc*dur*s  for  assessment 
conf*r*nc*. 

(a)  Hie  Office  shall  arrange  for  a 
conference  to  review  the  proposed 
assessment  or  reassessment,  upon 
written  request  of  the  person  to  whom 
the  notice  or  order  was  issued,  if  the 
request  is  received  within  30  days  &T)m 
the  date  the  proposed  assessment  or 
reassessment  is  received. 
*        »        •        ♦        • 

8.  In  Subchapter  L,  Part  846  is  added 
to  read  as  follows: 

PART  846— INDIVIDUAL  CIVIL 
PENALTIES 

Sec 

846.1    Scope. 

846.5    Definitions. 

846.12    When  an  individual  dvil  penalty 

may  be  assessed. 
846.14    Amount  of  individual  civil  penalty. 

846.17  Procedure  for  assessment  of 
individual  civil  penalty. 

846.18  Final  assessment  and  payment  of 
penalty. 

Authority:  Pub.  L  95-87.  91  Stat.  445  (30 
U.S.C.1201et8eg.) 

$846.1    Scop*. 

This  part  covers  the  assessment  of 
individual  civil  penalties  under  section 
518(f)  of  the  Act 

S  846.S    Definitions. 

For  purposes  of  this  part: 

Knowingly  means  that  an  individual 
knew  or  had  reason  to  know  in 
authorizing,  ordering  or  carrying  out  an 
act  or  omission  on  the  part  of  a 
corporate  permittee  that  such  act  or 
omission  constituted  a  violation,  failure 
or  refusal. 

Violation,  failure  or  refusal  means — 

(a)  A  violation  of  a  condition  of  a 
permit  issued  pursuant  to  a  Federal 
Program,  a  Federal  lands  program, 
Federal  enforcement  pursuant  to  section 
502  of  the  Act.  or  Federal  enforcement  of 


a  State  program  pursoaat  to  1 821  of  tiie 

Act  or 

(b)  A  £ailiiK  or  refusal  to  comply  with 
any  order  issued  under  section  521  of 
the  Act  or  any  order  incorporated  in  a 
final  decision  issued  by  the  Secretary 
under  the  Act  except  an  order 
incorporated  in  a  decision  issued  under 
section  518(b)  or  703  of  the  Act 

Willfully  means  that  an  Individual 
acted  either  intentionally,  voluntarily  or 
consciously,  or  with  intentional 
disregard  or  plain  indifiierence  to  legal 
requirements  in  authoriziag,  ordering  or 
carrying  out  a  corporate  permittee's 
action  or  omission  that  constituted  a 
violation,  failure  or  refusal 


$846.12 
mayb*! 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Office  may  assess 
an  individual  civil  penalty  against  any 
corporate  director,  officer  or  agent  of  a 
corporate  permittee  who  knowingly  and 
willfully  authorized,  ordered  or  carried 
out — 

(1)  The  violation  by  the  corporation  of 
any  condition  of  the  permit  or  of  any 
requirement  of  the  Act  or  implementing 
regulation;  or 

(2)  The  failure  or  refusal  by  the 
corporate  permittee  to  comply  with  any 
order  issued  under  section  521  of  the  Act 
or  other  order  incorporated  in  a  final 
decision  issued  by  the  Secretary  under 
the  Act. 

(b)  llie  Office  shall  not  assess  an 
individual  civil  penalty — 

(1)  Until  a  cessation  order  had  been 
issued  to  the  corporate  permittee  and 
the  cessation  order  remains  unabated 
for  30  days:  or 

(2)  For  an  order  incorporated  in  a  final 
decision  of  the  Secretary  issued 
pursuant  to  sections  518(b)  or  703  of  the 
Act  and  the  implementing  regulations. 

§846.14    Amount  of  individual  civil  penalty. 

(a)  In  determining  the  amount  of  an 
individual  civil  penalty  assessed  under 
S  846.12.  the  Office  shall  consider  the 
criteria  specified  in  section  518(a)  of  the 
Act  including: 

(1)  The  individual's  history  or 
authorizing,  ordering  or  carrying  out 
previous  violations,  failures  or  refusals 
at  the  particular  surface  coal  mining 
operation; 

(2)  The  seriousness  of  the  violation, 
failure  or  refusal  (as  indicated  by  iie 
extent  of  damage  and/or  the  cost  of 
reclamation),  including  any  irreparable 
harm  to  the  environment  and  any 
hazard  to  the  health  or  safety  of  the 
public;  and 

(3)  The  demonstrated  good  faith  of  the 
individual  charged  in  attempting  to 
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achieve  rapid  compliance  after  notive  of 
the  violation,  failure  or  refusal. 

(b]  The  Office  may  assess  a  separate 
individnal  civil  penalty  for  each  day  the 
violation,  failure  or  refusal  continues, 
from  the  date  of  service  of  the 
underlying  notice  of  violation,  cessation 
order  or  other  order  incorporated  in  a 
final  decision  issued  by  the  Secretary 
until  abatement  or  compliance  is 
achieved. 

846. 17    Procedur*  for  As«essin«nt  of 
IndivMuai  cIvO  penalty. 

(a)  Notice.  The  Office  shall  serve  on 
each  individual  assessed  an  individual 
civil  penalty  a  notice  of  individual  civil 
penalty  assessment,  including  a 
narrative  explanation  of  the  reason  for 
the  penalty  and  the  amount  assessed. 

(b  J  Final  order  and  opportunity  for 
review.  The  notice  of  individual  civil 
penalty  assessment  shall  become  a  final 
order  of  the  Secretary  and  payable  30 
days  after  service  upon  the  individual 
unless — 


(1)  The  individual  files  writhin  30  days 
of  service  of  the  notice  of  individual 
civil  penalty  assessment  a  petition  for 
review  in  accordance  with  43  CFR 
A.\20Q  et  seq.;  OT 

(2)  The  Office  and  the  individual  or 
responsible  corporate  permittee  agree  to 
a  schedule  or  plan  for  the  abatement  or 
correction  of  the  violation,  failure  or 
refusal  within  30  days  ol  service  of  the 
notice  of  the  individual  civil  penalty 
assessment. 

(c)  Service.  For  purposes  of  this 
section  and  S  846.18,  service  is  sufficient 
if  it  would  satisfy  the  Federal  Rules  of 
Civil  Procedure  (1985  Edition). 

§S46.18    Final  assessiiMfrt  and  payment  of 
penalty. 

(a)  No  abatement  or  appeal.  If  a 
notice  of  individual  civil  penalty 
assessment  becomes  a  ftnal  order  in  the 
absence  of  a  petition  for  review  or 
abatement  agreement  the  penalty  shall 
be  due  upon  service  of  a  final  order  on 
the  individual. 


(b)  Appeal.  If  an  individual  assessed  a 
civil  penalty  files  a  petition  for  review  in 
accordance  with  43  CFR  4.1300  et  seq.,  ■ 
the  penalty  shall  be  due  30  days  from 
the  date  of  issuance  of  a  final 
administrative  order  affirming, 
increasing  or  decreasing  the  proposed 
penalty. 

(c)  Abatement  agreement  Where  the 
Office  and  the  corporate  permittee  or 
individual  have  agreed  in  writing  on  a 
plan  for  the  abatement  of  or  compliance 
with  the  unabated  order,  and  individual 
named  in  •  notice  of  individual  dvil 
penalty  assessment  may  postpone 
payment  until  receiving  either  a  final 
order  fi-om  the  Office  that  the  penalty  is 
due  30  days  from  the  date  of  such  final 
order  or  written  nodce  that  abatement 
or  compliance  is  satisfactory  and  the 
penalty  has  been  withdrawn. 

(FR  Doc.  86-28885  Filed  12-23-86;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Hearings  and  Appeals 

43  CFR  Part  4 

Special  Rules  Applicable  to  Surface 
Coal  Mining  Hearings  and  Appeals; 
Individual  Civil  Penalties 

agency:  Office  of  Hearings  and 

Appeals.  Interior. 

ACTION:  Proposed  regulations. 

SUMMARY:  These  proposed  rules  provide 
procedures  for  administrative  review  of 
the  proposed  assessment  of  an 
individual  civil  penalty  against  a 
director,  officer,  or  agent  of  a 
corporation  under  section  518(f)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977,  30  U.S.C.  1268(f)  (1982). 
OATE  Comments  on  the  proposed  rules 
are  due  February  23, 1987. 
ADDRESS:  Comments  may  be  hand 
delivered  or  addressed  to:  Director. 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Will  A.  Irwin.  Board  of  Land  Appeals, 
U.S.  Department  of  the  Interior,  4015 
Wilson  Boulevard.  Arlington,  Virginia 
22203.  Phone:  703-235-3750. 
SUPPLEMENTARY  INFORMATION:  These 
rules  set  forth  the  procedures  for 
administrative  review  of  the  proposed 
assessment  of  individual  civil  penalties 
under  section  518(f)  of  the  Act.  30  U.S.C. 
1268(f).  (Companion  proposed  rules 
under  section  518(f)  prepared  by  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  are  also  published  in 
this  section  of  the  Federal  Register.) 
That  section  provides: 

(f)  Whenever  a  corporate  permittee 
violates  a  condition  of  a  pennit  issued 
pursuant  to  a  Federal  program,  a  Federal 
lands  program  or  Federal  enforcement 
pursuant  to  section  502  or  Federal 
enforcement  of  a  State  program  pursuant  to 
section  521  of  this  Act  or  fails  or  refuses  to 
comply  with  any  order  issued  under  section 
521  of  this  Act,  or  any  order  incorporated  in  a 
flnal  decision  issued  by  the  Secretary  under 
this  Act  except  an  order  incorporated  in  a 
decision  issued  under  subsection  (b)  of  this 
section  or  section  703  of  this  Act.  any 
director,  officer,  or  agent  of  such  corporation 
who  willfully  and  knowingly  authorized, 
ordered,  or  carried  out  such  violation,  failure, 
or  refusal  shall  t>e  subject  to  the  same  civil 
penalties,  fines,  and  imprisonment  that  may 
be  imposed  upon  a  person  under  subsections 
(a)  and  (e)  of  this  section. 
Subsection  (a),  in  turn,  provides: 
Sec.  518.  (a)  In  the  enforcement  of  a 
Federal  program  or  Federal  lands  program,  or 
during  Federal  enforcement  pursuant  to 
section  502  or  during  Federal  enforcement  of 
a  State  program  pursuant  to  section  521  of 


this  Act,  any  permittee  who  violates  any 
pennit  condition  or  who  violates  any  other 
provision  of  this  title,  may  be  assessed  a  civil 
penalty  by  the  Secretary,  except  that  if  soch 
violation  leads  to  the  issuance  of  a  cesaatlon 
order  under  section  521,  the  civil  penalty 
shall  be  assessed.  Such  penalty  shaH  not 
exceed  $5,000  for  each  violation.  Each  day  of 
continuing  violation  may  l>e  deemed  a 
separate  violation  for  purposes  of  penalty 
assessments.  In  determining  the  amount  of 
the  penalty,  consideration  shall  be  given  to 
the  permittee's  history  of  previous  violations 
at  the  particular  surface  coal  mining 
operation:  the  seriousness  of  the  violation, 
including  any  irreparable  harm  to  the 
environment  and  any  hazard  to  the  health  or 
safely  of  the  public:  whether  the  permittee 
was  negligent:  and  the  demonstrated  good 
faith  of  the  permittee  charged  in  attempting 
to  achieve  rapid  compliance  after  notification 
of  the  violation. 

Rules  for  the  assessment  of  civil 
penalties  under  section  518(a)  are  set 
forth  in  30  CFR  Parts  723  and  845. 

Section  518(f)  was  modeled  after 
section  109(c)  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  (Mine 
Safety  Act),  30  U.S.C.  820(c).  See  S.  Rep. 
No.  28,  94th  Cong.,  1st  Sess.  184  (1975). 
(For  legislative  history  of  section  109(c). 
see  H.R.  Rep.  No.  563.  91st  Cong.,  1st 
Sess.  11-12,  reprinted  in  1969  U.S.  Code 
Cong,  ft  Ad.  News  2513-14).  Therefore, 
where  appropriate,  cases  decided  under 
the  Mine  Safety  Act  have  been  used  as 
guidance  in  formulating  certain 
provisions  of  these  proposed  rules. 

Section  4.1300  states  that  these  rules 
govern  review  of  the  proposed 
assessment  of  an  individual  civil 
penalty  against  a         -:tor.  officer,  or 
agent  of  a  corporation.  Rules  for  review 
of  proposed  assessments  against  other 
persons  are  set  forth  in  43  CFR  4.1150  et 
seq. 

The  individual  served  with  a  notice  of 
proposed  assessment  of  a  civil  penalty 
under  section  518(f)  may  file  a  petition 
for  review  with  the  Hearing  Division  of 
the  Office  of  Hearings  and  Appeals. 
4.1302  provides  that  the  petition  must  be 
filed  within  30  days  of  service  of  notice 
of  the  proposed  assessment.  43  CFR 
4.1107(f)  governs  the  effective  filing  date. 
Failure  to  timely  file  a  petition  shall 
result  in  an  admission  of  liability  for  the 
proposed  penalty  and  cause  any  tardy 
petition  to  be  dismissed. 

Section  4.1303(a)  provides  that  a 
petition  shall  contain  a  concise 
statement  of  the  facts  that  entitle  the 
individual  to  administrative  relief  from 
the  imposition  of  the  proposed  penalty. 
The  petition  must  be  accompanied  by  a 
copy  of  the  notice  of  proposed 

assessment  and  a  copy  of  the  permit, 

order,  or  final  decisioa.that  the 
corporate  permittee  is'charged  with 
violating  or  failing  or  refusing  to  comply 


with.  The  petition  should  also  contain  a 
statement  whether  the  individual  wishes 
an  evidentiary  hearing  or  not.  Unlike  an 
operator  or  permittee  assessed  under 
section  516(a],  an  individual  is  not 
required  to  forward  the  proposed 
amount  of  the  penalty  with  the  petition 
for  placement  in  an  escrow  account  in 
accordance  with  section  518(c).  See  S. 
Rep.  No.  128,  95th  Cong.,  1st  Sess.  58-59 
(1977). 

A  petition  initiates  a  proceeding  in  the 
Office  of  Hearings  and  Appeals.  Section 
4.1303(b)  therefore  provides  that  copies 
of  a  petition  must  be  served  on  the 
appropriate  Field  or  Regional  Solicitor 
of  the  Department  of  the  Interior  in 
accordance  with  43  CFR  4.1109.  The 
current  addresses  of  Field  and  Regional 
Solicitors  and  the  states  for  which  they 
are  responsible  for  Surface  Mining  Act 
cases  are: 

For  cases  arising  in  Arizona, 
Arkansas,  California.  Colorado.  Iowa. 
Kansas.  Louisiana.  Missouri,  Nebraska. 
Nevada,  New  Mexico,  Oklahoma. 
Texas,  Utah:  Office  of  the  Regional 
Solicitor.  U.S.  Department  of  the 
Interior.  P.O.  Box  3156.  Tulsa.  Oklahoma 
74101.  Phone  918-581-7502. 

For  cases  arising  in  Connecticut, 
Delaware,  Illinois.  Indiana.  Maine. 
Maryland,  Massachusetts,  Michigan, 
New  Hampshire.  New  Jersey.  New  York, 
Ohio.  Pennsylvania.  Rhode  Island. 
Vermont,  and  West  Virginia:  Office  of 
the  Field  Solicitor.  U.S.  Department  of 
the  Interior,  Suite  502),  U.S.  Post  Office 
and  Courthouse.  Pittsburgh, 
Pennsylvania  15219.  Phone  412-644- 
4455. 

For  cases  arising  in  Alabama.  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina.  Tennessee, 
and  Virginia:  Office  of  the  Field 
Solicitor.  U.S.  Department  of  the 
Interior.  P.O.  Box  15006.  Knoxville. 
Tennessee  37901.  Phone  615-673-4233. 

For  cases  arising  in  Alaska.  Hawaii. 
Idaho,  Oregon,  Montana,  Minnesota, 
North  Dakota.  South  Dakota, 
Washington.  Wisconsin,  and  Wyoming: 
Office  of  the  Regional  Solicitor.  U.S. 
Department  of  the  Interior.  Denver 
Federal  Center.  P.O.  Box  25007,  Denver. 
Colorado  80225.  Phone  303-236-8444. 
'     Any  party  or  other  person  shall  serve 
any  other  documents  being  filed 
subsequently  with  OHA  on  all  other 
parties  and  all  other  persons 
participating  in  the  proceeding. 

Under  §  4.1304,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(GSM)  shall  have  up  to  30  diys  to  file  an 
answer. or  motion  responding  to  the 
petition.  If  OSM  elects  not  to  file  an 
answer  or  motion  it  shall  file  a 
statement  to  that  effect  within  the  same 


time  limit.  An  individual  may  amend  a 
petition  as  a  matter  of  right  before 
receipt  of  OSM's  answer,  motion,  or 
statement  and  may  file  a  motion  for 
leave  to  amend  the  petition  thereafter 
under  §  4.1305,,  Section  4.1306  provides 
for  notice  of  the  hearing,  which  shall  be 
of  record  and  governed  by  5  U.S.C.  554. 

Section  4.1307  sets  forth  the  elements 
to  be  proved,  the  burdens  of  proof,  and 
the  standard  of  proof  for  individual  civil 
penalty  proceedings.  Since  OSM  is  the 
proponent  of  the  imposition  of  the 
penalty,  under  S  4.1307(a)  it  bears  the 
initial  burden  of  proof,  i.e.,  the  burden  of 
going  forward  with  the  evidence  of  a 
prima  facie  case.  5  U.S.C.  556(d): 
Environmental  Defense  Fund  v.  EPA, 
548  F.2d  998, 1012-15  (D.C.  Cir.  1976). 
The  ultimate  burden  of  persuasion  of  a 
preponderance  of  the  evidence  rests 
with  the  individual.  Old  Ben  Coal  Corp. 
V.  Interior  Board  of  Mine  Operations 
Appeals,  523  F.2d  25.  34-41  (7th  Cir. 
1975).  The  existence  of  a  corporate 
violation  of  failure  or  refusal  to  comply 
with  an  order  may  be  considered  in  the 
individual  civil  penalty  proceeding. 
Kenny  Richardson,  2  MSHC  1114. 1116- 
17  (1981).  affd.  Richardson  v.  Secretary 
of  Labor,  689  F.2d  632  (6th  Cir.  1982): 
Everett  L.  Pritt.  8  IBMA  216.  84  ID.  960 
(1977).  Individual  civil  penalty 
proceedings  may  be  consolidated  with 
proceedings  initiated  under  43  CFR 
4.1150.  4.1160.  or  4.1180.  30  U.S.C. 
1268(b);  43  CFR  4.1113.  If  a  corporate 
permittee's  violation  or  failure  or  refusal 
to  comply  with  an  order  has  been 
upheld  in  a  final  decision  on 
administrative  review,  under  S  4.1307(b) 
it  will  be  considered  established  for 
purposes  of  a  proceeding  under  section 
518(f).  Under  §  4.1307(c).  the  individual 
bears  the  ultimate  burden  of  persuasion 
by  a  preponderance  of  the  evidence. 

The  administrative  law  judge's 
decision,  under  §  4.1308.  shall  contain 
findings  of  fact  and  conclusions  of  law 
on  each  of  the  elements  of  the  case  set 
forth  in  S  4.1307.  43  CFR  4.1127.  See 
Dean  Trucking  Co.,  1 IBSMA  105.  86  I.D. 
201  (1979).  If  he  concludes  that  the 
individual  is  liable  for  the  assessed 
penalty,  he  shall  include  in  his  decision 
an  order  that  the  penalty  be  paid  to 
OSM  no  later  than  30  days  after  the  date 
of  issuance  of  the  decision,  absent  the 
filing  of  a  petition  for  discretionary 
review  in  accordance  with  §  4.1309. 

Any  party  to  an  individual  civil 
pefiafty  proceeding  may  file  a  petiton  for 
discretionary  review  of  afl         - 
administrative  law  judge's  decision  with 
the  Board  of  Land  Appeals  in 
accordance  with  43  CFR  4.1309. 


Determination  of  Effects 

Because  these  proposed  rules  merely 
provide  the  details  of  administrative 
review  procedures,  the  Department  has 
determined  that  the  proposed  rules  are 
not  major,  as  defined  by  Exec.  Order 
No.  12291.  and  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (6 
U.S.C.  601  et  seq.). 

National  Environmental  Policy  Act 

The  Department  has  determined  that 
this  proposed  rule  will  not  significantly 
affect  the  quality  of  the  human 
environment  on  the  basis  of  the 
categorical  exclusion  of  regulations  of  a 
procedural  nature  set  forth  in  516  DM  2. 
Appendix  1.  Section  1.10. 

Paperwork  Reduction  Act 

The  proposed  rules  contain  no 
information  collection  requirements 
requiring  Office  of  Management  and 
Budget  approval  under  44  U.S.C.  3507. 

The  author  of  these  regulations  is  Will 
A.  Irwin.  Administrative  ludge.  Board  of 
Land  Appeals.  Office  of  Hearings  and 
Appeals. 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure,  penalties,  surface  mining. 

For  the  reasons  stated  in  the  preamble 
and  under  the  authority  of  30  U.S.C.  1201 
et  seq.,  §§  4.1300  through  4.1309  of 
Subpart  L  of  Part  4  of  Title  43  of  the 
Code  of  Federal  Regulations  are 
proposed  to  be  added  as  set  forth  below: 

Dated:  December  16. 1988. 
Paul  T.  Baird, 
Director. 

PART  4— [AMENDED] 

1.  The  authority  for  43  CFR  Part  4. 
Subpart  L  continues  to  read  as  follows: 

Authority:  30  U.S.C.  1256. 1280, 1261, 1268, 
1271, 1272. 1275. 1293:  5  U.S.C.  301. 

2.  The  authority  for  Part  4.  Subpart  M. 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 

3.  43  CFR  Part  4.  Subpart  M.  is 
amended  by  redesignating  existing 

§§  4.1300-4.1310  as  §§  4.1600-4.1610.  All 
references  to  §8  4.130O-4.1310  are 
changed  to  references  to  §  §  4.1600- 
4.1610. 

4.  43  CFR  Part  4.  Subpart  L.  is 
Stftftnd»d  by  siding  a  new  center 
heading  and  i  $  4.1300-4.1399  to  read: 


Petitions  for  Review  of  Individual  Civil 
Penalty  Assessments  Under  Section  518<f)  (39 
U.S.C  1268(0) 

Sec. 

4.1300  Scope. 

4.1301  Who  may  file. 

4.1302  Time  for  filing. 

4.1303  Contents  and  service  of  petition.' 

4.1304  Answer,  motion,  or  statement  of 
OSM. 

4.1305  Amendment  of  petition. 

4.1306  Notice  of  hearing. 

4.1307  Elements:  burdens  of  proof. 
4.1306    Decision  by  administrative  law 

judge. 
4.1309    Petition  for  discretionary  review. 

Petitions  for  Review  of  Individual  Civil 
Penalty  Assessments  Under  Section 
518(f)  (30  U.S.C  1288(f) 

S  4.1300    Scope. 

These  regulations  govern  petitions  for 
review  of  a  proposed  assessment  of  an 
individual  civil  penalty  under  section 
518(f)  of  the  Act  against  a  director, 
officer,  or  agent  of  a  corporation. 

§  4.1301    Who  may  fie. 

Any  individual  served  a  notice  of 
proposed  assessment  of  an  individual 
civil  penalty  may  file  a  petition  for 
review  with  the  Hearings  Division, 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior.  4015  Wilson 
Boulevard,  Arlington.  VA  22203.  Phone: 
703-235-3800. 

94-1302    Tim*  for  filing. 

(a)  A  petition  for  review  of  the 
proposed  assessment  of  an  individual 
civil  penalty  must  be  filed  within  30 
days  of  service  of  the  notice  of  proposed 
assessment. 

(b)  No  extension  of  time  will  be 
granted  for  filing  a  petition  for  review  of 
the  proposed  assessment  of  a  civil 
penalty  as  required  by  paragraph  (a)  of 
this  section.  Failure  to  file  a  petition  for 
review  within  the  time  period  provided 
in  paragraph  (a)  shall  be  deemed  an 
admission  of  liability  by  the  individual, 
whereupon  the  notice  of  proposed 
assessment  of  the  civil  penalty  assessed 
shall  become  a  final  order  of  the 
Secretary  and  any  tardy  petition  shall 
be  dismissed. 

§4.1303    Contents  and  service  of  petition. 

(a)  An  individual  filing  a  petition  for 
review  of  a  proposed  assessment  of  an 
individual  civil  penalty  shall  provide — 

(1)  A  concise  statement  of  facts 
entitling  the  individual  to  relief; 

(2)  A  copy  of  the  notice  of  proposed 
assessment; 

(3)  A  copy  of  the  permit(s).  order{s)  or 
final  decision(s)  that  the  corporate 
permittee  is  charged  with  violating  or 
failing  or  refusing  to  comply  with;  and 
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(4)  A  statement  whether  the 
individual  requests  or  waives  the 
opportunity  for  an  evidentiary  hearing. 

(b)  Copies  of  the  petition  shall  be 
served  in  accordance  with  43  CFR  4.1108 
(a)  and  (b). 


§4.1304 
OSM. 


Answer,  motion,  or  ststOfii#nt  of 


OSM  shall  have  30  days  from  receipt 
of  a  copy  of  a  petition  to  file  with  the 
Hearings  Division  an  answer  or  a 
motion  or  a  statement  that  it  will  not  file 
an  answer  or  motion  in  response  to  the 
petition. 

§4.1305    AmcndtiMnt  of  petition. 

(a)  An  individual  filing  a  petition  may 
amend  it  once  as  a  matter  of  right  before 
receipt  of  an  answer,  motion,  or 
statement  of  OSM  made  in  accordance 
with  §4.1304.  Thereafter,  a  motion  for 
leave  to  amend  the  petition  shall  be  Hied 
with  the  administrative  law  judge. 

(b)  OSM  shall  have  30  days  from 
receipt  of  a  petition  amended  as  a 
matter  of  right  to  Ble  an  answer,  motion, 
or  statement  in  accordance  with 

§  4.1304.  If  the  administrative  law  judge 
grants  a  motion  to  amend  a  petition,  the 
time  for  OSM  to  file  an  answer,  motion, 
or  statement  shall  be  set  forth  in  the 
order  granting  it. 

§4.1306    Notice  of  tMaring. 

The  administrative  law  judge  shall 
give  notice  of  the  time  and  place  of  the 
hearing  to  all  interested  parties.  The 
hearing  shall  be  of  record  and  governed 
by  5  U.S.C.  554. 


§4.1307    Elomonta;  iMintona  of  proof. 

(a)  OSM  shall  have  the  burden  of 
going  forward  with  evidence  to  establish 
a  prima  facie  case  that 

(1)  A  corporate  permittee  violated  a 
condition  of  a  permit  or  of  any 
requirement  of  the  Act  or  implementing 
regulations  or  failed  or  refused  to 
comply  with  an  order  issued  under 
section  521  of  the  Act  or  an  order 
incorporated  in  a  final  decision  by  the 
Secretary  under  the  Act  (except  an 
order  incorporated  in  a  decision  issued 
under  section  518(b)  or  703  of  the  Act  or 
implementing  regulations): 

(2)  The  individual  is  a  director,  officer, 
or  agent  of  the  corporation;  and 

(3)  The  individual  willfully  and 
knowingly  authorized,  ordered,  or 
carried  out  the  corporate  permittee's 
violation  or  failure  or  refusal  to  comply. 

(b)  The  existence  of  a  corporate 
permittee's  violation  of  a  condition  of  a 
permit  or  of  any  requirement  of  the  Act 
or  implementing  regulations  or  of  a 
corporate  permittee's  failure  or  refusal 
to  comply  with  an  order  issued  under 
section  521  of  the  Act  or  an  order 
incorporated  in  a  final  decision  by  the 
Secretary  under  the  Act  (except  an 
order  incorporated  in  a  decision  issued 
under  section  518(b)  or  703  of  the  Act  or 
implementing  regulations)  is 
conclusively  established  if  the  violation 
or  order  has  been  upheld  in  a  final 
decision  in  a  proceeding  under  43  CFR 
4.1150-4.1158,  4.1180-4.1171.  or  4.1180- 
4.1187.  and  4.1270  or  4.1271. 

(c)  The  individual  shall  have  the 
ultimate  burden  of  persuasion  by  a 
preponderance  of  the  evidence. 


§4.130«    DMision  by  administrattv*  IMV 
iMdg*. 

(a)  The  administrative  law  judge  shall 
issue  a  written  decision  containing 
findings  of  fact  and  conclusions  of  law 
on  each  of  the  three  elements  set  forth  in 
S  4.1307. 

(b)  If  the  administrative  law  judge 
concludes  that  the  individual  is  liable 
for  a  civil  penalty,  he  shall  order  that  it 
be  paid  to  OSM  no  later  than  30  days 
from  the  date  of  issuance  of  the  decision 
absent  the  filing  of  a  petition  for 
discretionary  review  in  accordance  with 
§  4.1309. 

§4.1309    Petition  for  dlscrettonary  review. 

(a)  Any  party  may  petition  the  Board 
to  review  an  order  or  decision  by  an 
administrative  law  judge  disposing  of  a 
civil  penalty  proceeding  under  §  4.1308. 

(b)  A  petition  under  this  section  shall 
be  filed  on  or  before  30  days  from  the 
date  of  receipt  of  the  order  or  decision 
sought  to  be  reviewed  and  the  time  for 
filing  may  not  be  extended. 

(c)  A  petitioner  under  this  section 
shall  list  the  alleged  errors  of  the 
administrative  law  judge  and  shall 
attach  a  copy  of  the  order  or  decision 
sought  to  be  reviewed. 

(d)  Any  party  may  file  with  the  Board 
a  response  to  the  petition  for  review 
within  10  days  of  receipt  of  a  copy  of 
such  petition. 

(e)  Not  later  than  30  days  from  the 
filing  of  a  petition  under  this  section,  the 
Board  shall  grant  or  deny  the  petition  in 
whole  or  in  part. 

(f)  If  the  petition  is  granted  the  rules  is 
S§  4.1273-4.1276  are  applicable. 

(FR  Doc.  86-2B886  Filed  12-23-fl8;  8:45  am] 
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LIST  OF  PUBLIC  LAWS 

NotK  The  listing  of  pubic 
laws  enacted  during  the 
second  session  ot  the  99tti 
Congress  has  been 
completed. 

Last  Bating:  Novembw  20. 
19" 


v,  <;f  !, 


■  1, 


The  Isting  wM  be  resumed 
when  bins  are  enacted  into 
put>lic  law  dunr>g  the  first 
session  of  ttie  100th  Congress 
which  convenes  on  January  6. 
1967. 
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Order  Now! 

The  United  States 
Government  Manual 
1 986/87 

As  the  official  handbook  of  the  FMeral 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and 
executive  branches.  It  also  includes  information 
on  quasi-official  agencies  and  international 
organizations  in  which  the  United  States 
participates. 

l^rticularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films, 
and  many  other  areas  of  citizen  interest.  The 
Manual  also  includes  comprehensive  name  and 
subjectyagency  indexes. 

Of  significant  historical  interest  is  Appendix  A, 
which  describes  the  agencies  and  functions  of 
the  FMeral  Government  abolished,  transferred, 
or  changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$19.00  per  copy 

Publication  Order 

Order  processing  code:    *  6159 

I 1     X  £l^J«   please  send  me  the  following  indicated  publications 


D 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL.  1986/87  at  $19.00 
per  copy.    S/N  022-003-01132-3. 


1.  The  total  cost  of  my  order  is  $_ 


International  customers  please  add  an  additional  25%.  All  prices 


include  regular  domestic  postage  and  handling  and  are  good  through  1-31-87.   After  this  date,  please  call  Order 
and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Type  or  Print 

3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account      I    I    I    I    I    I    I    l~r~l 


(Company  or  personal  name) 
(Additional  address/attention  line) 


D  VISA.  CHOICE  or  MasteiCard  Account 


(Street  address) 


ED 


(City,  State,  ZIP  Code) 
] L 


(Credit  card  expiration  date) 


Thtuik  you  for  your  orderl 


(Signature) 


(Daytime  phone  including  area  code) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C,  20402-9325 


Piev.  »«6| 
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Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
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published  by  act  of  Congress  and  other  Federal  agency 
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20402. 

There  are  no  restrictions  on  the  republication  of  material 
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FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  wlio  use*  the  Federal  Registef  and  Code  of 
Federal  Regulsttoos. 


WHO.        The  OfRce  of  the  Federal  Regisiar. 

WHAT:      Free  public  brieflngt  (approximately  2  1/2  houra)  to 
prasent 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Regiater  system  and  the  public's  rolt  in  the 
davslopmant  of  regulations. 

2.  The  ralationship  l>etwre«n  tite  Federal  Register  and  Code 
of  Federal  Regulabons. 

9.  The  important  element*  of  typical  Federal  Register 

documents. 
C  An  introduction  to  the  finding  aids  of  the  FR/CFR 

system. 


WHY: 


To  provide  the  public  with  access  to  infonnation 
Dscessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

January  29;  at  9  am. 

Office  of  the  Federal  Register, 


WHEN: 

WHERE: 

First  Floor  Conference  Room. 

1100  L  Street  NW..  Washington.  DC 

RESERVATIONS:  Mildred  Isler  202-523-3517 


WHEN: 
WHERE: 


PORTLAND,  OR 

February  17;  at  9  am. 

Bonneville  Power  Administration 

Auditoriimi, 

1002  N.E.  HoUaday  Street, 

Portland.  OR. 

RESERVATIONS:  Call  the  Portland  Federal  Information 
Center  on  the  following  local  numbers: 
Portland    503-221-2222 
Seattle    206-442-0570 
Tacoma    206-383-5230 


LOS  ANGELES,  CA 

WHEN:  February  18:  at  1:30  pm. 

WHERE:  Room  8544,  Federal  Building. 

300  N.  Los  Angeles  Street 
Los  Angeles,  CA. 

RESERVATIONS:  Call  the  Los  Angeles  Federal  Information 
Center,  213-894-3800 


SAN  DIEGO.  CA 

WHEN:  February  20;  at  9  am. 

WHERE:  Room  2S31,  Federal  Building. 

880  Front  Street  San  Diego.  CA. 

RESERVATIONS:  Call  the  San  Diego  Federal  Information 
Canter,  61»-293-e090 
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Agricultural  Marketing  Service 

See  also  Packers  and  Stockyards  Administraticm 
RULES 

Oranges  (navel)  grown  in  Arizona  and  CaMfomia,  46851 

Agriculture  Department 

See  Agricultural  Mariceting  Service;  Animal  and  Want 
HealUi  Inspection  Seivice;  Packers  and  Stockyards 
Administration;  Soil  Conservation  Service 

AirForce  Department 

NOTICES 

Patent  licenses,  exclusive: 
TACAN  Aerospace  Corp.,  46009 

Alcottol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Commerce  in  explosives: 
Explosive  materials  list.  46979 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  miLES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Equine  infectious  anemia,  46867 
Plant  regulations: 
Aircraft  and  watercraft;  mandatoty  notification  of  atrivaL 
46864 

Army  Department 

See  also  Engineers  Corps 
NOTICES 

Military  traffic  management 
International  program — 
Commercial  air  unaccompanied  baggage,  46010 

Arts  and  Humanlfies,  National  Foundation 

See  National  Foundation  on  die  Arts  and  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  from 

See  Committee  for  Purchase  bom  the  Blind  and  Other 
Severely  Handicapped 

Coast  Guard 

PROPOSED  RtM^S 
Dangerous  cargoes: 

Hazardous  liquids  pollution  rules,  46862 
Ports  and  waterways  safety: 

Port  access  routes — 
Tampa  Bay.  PL,  46880 
NOTICES 
Load  lines: 

Vessel  Load  Line  Amendmente  of  1986;  implementation 
policy,  46972 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration 


Federal  Register 
VoL  51.  No.  248 
Monday.  December  2a  1966 


Committee  for  Purchase  from  the  BOnd  and  Other 
Severely  Handteapped 

NOTICES 

Procurement  Ust  1987: 
Additions  and  deletions,  46908 
(2  doctmients) 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  46981,  46982 
(11  documents) 

Conservation  and  Renewable  Energy  Office 

NOTICES 

Meetings: 
National  Energy  Extension  Service  Advisory  Board.  48012 


See  also  Air  Force  Department;  Army  Department; 
Engineers  Corps 

NOTICES 

Meetings:         .. 
Science  Board  task  forces.  46900 

(2  documents] 

Economic  Regulatory  Administration 

NOTICES 

National  Energy  Conservation  Policy  Act  and  Public  Utility 
Regulatory  Policies  Act 

Gas  and  electric  utilities  covered  in  1987;  list  46014 
Natural  gas  exportation  and  importaticm: 

ANR  Pipeline  Co.,  46913 
Powerplant  and  industrial  fuel  use;  prohibition  orders, 
exemption  requests,  etc: 

Georgia^>acific  Corp.,  46925 
Remedial  orders: 

McWhirter  Distributing  Co.,  Inc.,  46926 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

46911 
Meetings: 
Adult  Education  National  Advisory  Council,  46910 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
General  Electric  et  al.,  469S6 
Genex  Corp.  et  al.,  46953 

Employment  Standards  Administration 

NOTICES 

Minimtmi  wages  for  Federal  and  federally-assisted 

construction;  general  wage  detennination  decisions, 

46057 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Office; 
Economic  Regulatory  Administration;  Eneigy 
Information  Administration;  Federal  Energy  Regulatory 
Commission 
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PROPOSEOmM.ES 
Acquisition  regulations: 

Contractor  employee  travel  discounts.  46884 
Nonccs 
Organization,  functions,  and  authority  delegations.  46911 

Energy  Information  Administration 

NOTICES 

Forms;  availability,  et&: 
Residential  energy  consumption  survey  and  residential 
transportation  energy  consumption  survey.  46827 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 

Rossville.  KS,  46909 

Sault  Ste.  Marie.  MI;  lock  facilities,  46909 

Environmental  Protection  Agency 

RULES 

Air  programs;  State  authority  delegations: 

Tennessee,  Mississippi,  and  Kentucky,  46856 
Pesticide  chemicals  in  or  on  raw  agricultural  commodities; 
tolerances  and  exemptions,  etc.: 
0,  0-Diethyl  0-(2-i8opropyl-6-methyl-4-pyrimidinyl) 

phosphorothioate,  46858 
Definition  and  interpretation,  etc. — 
Regional  registration  tolerance,  46857 
PROPOSED  RULES 
Hazardous  waste: 
Delisting  petitions;  availability  of  justifications,  etc. 
Correction.  46984 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availabiUty.  46930 
Weekly  receipts,  46930 
Meetings: 
Major  and  Minor  Modifications  of  RCRA  Permits 

Negotiated  Regulations  Advisory  Committee,  46932 
Science  Advisory  Board,  46932 
Pesticide  programs: 
Confidential  information  and  data  transfer  t(H- 
Contractors;  correction.  46084 

Executive  Office  of  ttw  President 

See  Presidential  Dociunents 

Federal  Aviation  Administration 

NOTICES 

Exemption  petitions;  summary  and  disposition.  46973 


I  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Texas,  46862 
PROPOSED  RtJLES 
Communications  equipment: 

Radio  frequency  devices;  control  and  security  alarm 
devices,  46882 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings:  Sunshine  Act,  46982 
(2  docimientsj 


Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Maine  et  al.  46858 

Michigan  et  al.,  46860 

Missouri;  correction.  46862 
NOTICES 

Disaster  and  emergency  areas: 

Washington.  46932 
Meetings: 

Emergency  Management  Institute  Board  of  Visitors,  46032 

Federal  Energy  Regulatory  Commlaslon 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Illinois  Power  Co.  et  al,  46028 
Natural  Gas  Policy  Act: 

Pipeline  decontrol;  waivers,  rehearings,  clarifications,  etc., 
46928 
Preliminary  permits  surrender 

Burlington  Energy  Development  Associates.  46929 
Small  power  production  and  cogeneration  facilities; 
qualifying  status: 

Monarch  Cogeneration  1986-1,  46929 
Applications,  hearings,  determinations,  etc: 

Williston  Basin  Interstate  Pipeline  Co..  46929 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
New  York.  46975 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  46933 


Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act  46082 

Applications,  hearings,  determinations,  etc.: 
Compagnie  Financiere  De  Suez.  46933 
First  Essex  Bancorp.  Inc.,  et  al.;  corrections.  46934 
First  Tennessee  National  Corp.  et  al.,  46934 
Rittenhouse  Financial  Services,  Inc.,  et  al..  46935 
Stark.  Richard  C.  Jr..  et  al..  46935 
U3.  Bancshares.  Inc..  et  al..  46036 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

RULES 

Treasury  tax  and  loan  depositories: 
Securities;  zero-coupon  security  STRIPS,  46853 

Fish  and  Wildlife  Service 

NOTICES 

Marine  mammals: 
Annual  report  availability.  46040 

Food  and  Drug  Administration 

RULES 

Color  additives: 

[Phthalocyaninato  (2-)]  copper — 
Migration  firom  nonabsorbable  sutures.  46852 
NOTICES 
Animal  drugs,  feeds,  and  related  products: 

Veterinary  export  invermectin  for  dogs,  46037 


rederal  RegistBt  V  V»l.  51.  ^fo.  24g  /  Monday  Pecembfer  29.  1986  /  Contents    y 


Foreign  Assets  Control  Office 

RULES 

South  African  transactions: 
Comprehensive  Anti-Apartheid  Act;  implementation- 
Deposit  accounts  and  investments,  46853 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc: 
Ohio 
Cooper  Tire  Plant  46888 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administi^tion;  Social  Security 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
48936  ' 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Jackpile-Paguate  uranium  mine  reclamation  project  NM. 
4o938 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Minerals  Management  Service 

Intemational  Trade  Administration 

RULES 

Export  licensing: 

Qualified  general  license;  abolishment  46851 
NOTICES  ^^ 

Antidumping: 
Carbon  steel  butt-weld  pipe  fittings  from— 

Japan,  46892 
Choline  chloride  from  Canada,  46888 
Color  television  receivers,  except  for  video  monitors,  fsom 

Taiwan,  46895 
Stainless  steel  cooking  ware  fit)m— 

Korea,  46889 
Tubeless  steel  disc  wheels  fit)m  Brazil,  46904 
Countervailing  duties: 
Fresh  cut  flowers  ftxmi — 
Peru,  46906 
Export  privileges,  actions  affecting: 

La  Physique  Appliquee  Indusbie  et  al.,  46889 
Short  supply  determinations: 

Hot  rolled  steel  sheets,  46891 
Applications,  hearings,  determinations,  etc.: 
Carnegie-Mellon  University;  correction,  46984 
Energy  Department  46891 
Lehigh  University,  46891 
Masters,  Mates  &  Pilots  MATES  Program;  correction 

46892 
Mississippi  State  University,  46892 

Intemational  Trade  Commiasion 

NOTICES 

Import  investigations: 
Acetylsalicylic  acid  (aspirin)  from  Turkey,  46042 
Canadian  live  cattle  and  beef  in  U.S.  markets,  4iB942 
Electiicatly  resistive  monocomponent  toner,  46943 
Erasable  programmable  read  only  memories  (EPROM's) 

from  Japan,  46943 
Feathered  fur  coats  and  pelts,  46944 
Garment  hangers,  46945 


Luggage  products,  46945 

Portahid  hydraulic  cement  and  cement  clinker  from 

Colombia  et  al.,  46945 
Sahnon  gill  fish  netting  of  manmade  fibers  bom  I^an. 

46947  'r 

Stainless  steel  pipes  and  tubes  from  Sweden.  46046 
U.S.  global  competiveness — 
Oilseed  and  products  industry,  46047 

interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 

Cost  recovery  procedures;  adjustment  factor,  46048 
Railroad  services  abandonment 

Baltimore  &  Ohio  Railroad  Co.  et  al.,  46052 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
Atlantic  Sugar  Association,  46952 
Intemational  Paper  Co.,  46952 

LalxM- Department 

See  Employment  and  Training  Adminisfa-ation;  Employment 
Standards  Adminisb^tion;  Labor  Statistics  Bureau: 
Mine  Safety  and  Health  Administration 

Labor  Statistics  Bureau 

NOTICES 

Local  area  unemployment  statistics  procedures;  proposed 
changes.  46058 

i-and  Management  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB  review 

46938 
Environmental  statements;  availability,  etc.: 
Jackpile-Paguate  uranium  mine  reclamation  project  NM. 
46938 
Oil  and  gas  leases: 
Alabama,  46939 
Realty  actions;  sales,  leases,  etc.:  < 

Arizona.  46938,  46039,  46940 

(3  documents) 
New  Mexico,  46939 
Wyoming;  correction,  46984 
(2  documents) 
Withdrawal  and  reservation  of  lands: 
Idaho,  46939 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
South  Ridge  Coal  Co.,  46958 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review 

46941 
Outer  Continental  Shelf;  development  operations 
coordination: 
ARCO  Oil  &  Gas  Co.,  46941 
ODECO  Oil  &  Gas  Co.,  46940 
Teimeco  Oil  Exploration  ft  Production  Co.,  46941 
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National  Aaronautica  and  Space  Adinlniatratlon 
Nonccs 
Meetings: 
Space  Systems  and  Technology  Advisory  Committee. 

National  CradR  Union  AdmMatratlon 

mOPOSEO  RULES 
Federal  credit  unions: 
Insurance;  requirements  and  voluntary  termination.  46869 

National  Foundation  on  the  Arta  and  HumanMaa 

NOTICES 

Agency  information  coUectioa  activities  undar  OMB  review. 

Meetings: 
Humanities  Panel  46959 

National  Labor  Ralationa  Board 

Monces 

Meetings;  Sunshine  Act  46983 

National  Ocaanic  and  Atmoaphartc  AdniMatratlon 

RULES 

Fishery  conservation  and  management: 
Western  Pacific  spiny  lobster.  46663 

MO^OSCO  RULES 

Fishery  conservation  and  management: 
Western  Pacific  bottomfish  and  seamount  groundfish. 
46686 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Evaluation  findings  availability,  46907 
Intent  to  evaluate  performance.  46907 

Nudaar  Regulatory  Commiaaion 

NOTICES 

Environmental  statements;  availability,  etc.: 

Wisconsin  Electric  Power  Co.,  46961 
MeetingK 
Reactor  Safeguards  Advisory  Committee.  46960 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Mississippi  Power  &  Light  Co.  et  al..  46962.  46963 
(2  documents) 

Packers  and  Stocfcyarda  Aftaninistration 

NOTICES 

Central  filing  system;  State  certifications: 
Arkansas.  46887 

Postal  Rate  Commiaaion 

NOTICES 

Complaints  filed: 
National  Manufactured  Housing  Federation,  46063 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  46963 

PrasidawWal  Documanta 

AOMNaSnUTIVE  ORDERS 

Libya;  continuation  of  emergency  (Notice  of  December  23. 
1986).  46849 

PubNc  Haaltti  Sarvica 

See  Food  and  Drug  Administration 


Railroad  Ratiramant  Board 

NOTICES 

Supplemental  annuity  program;  determination  of  quarterly 
rate  of  excise  tax.  46904 

Research  and  Special  Programa  Adminlatration 

NOTICES 

Pipeline  safety  user  fees.  46975 
Sacurltiea  and  Exchange  Commiaaion 

PROPOSED  RULES 
Securities: 

Prospectus  delivery  during  quiet  period.  46874 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 

46964 
Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange  Clearing  Corp.,  46964 
Chicago  Board  Options  Exchange,  Inc..  46965 
National  Association  of  Securities  Dealers.  Inc..  46966 
Pacific  Clearing  Corp.,  46966 
Pacific  Securities  Depository  Trust  Co.,  46967 
(2  documents) 


Small  Bualneas  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
46968 


Sodal  Security  Administration 

NOTICES 

Social  security;  foreign  insurance  or  pension  systems: 
Guatemala,  46937 


Sou  Conservation  Sarvica 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bayou  Penchant-Lake  Penchant  Watershed.  LA.  46888 
Duck  Creek  Watershed.  AR.  46887 
Dunn  Creek  Watershed.  AR.  46887 

State  Department 

NOTICES 

Military  assistance  determinations: 

El  Salvador.  46968 

Guatemala,  46971  i 

Tranaportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Highway  Administration;  Research  and  Special 

Programs  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 

46971 
Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  46072 


Traaaury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau;  Fiscal  Service: 
Foreign  Assets  Control  Office 

Veterana  Admlniatration 

NOTICES 
Meetings: 
Cemeteries  and  Memorials  Advisory  Committee,  46960 
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Title  3— 

The  President 


46849 


Presidential  Documents 


Notice  of  December  23,  1986 
Continuation  of  Libyan  Emergency 


(FR  Doc  80-29169 
Filed  12-23-W:  3M  pm) 
Billing  code  3igS-01-M 


On  January  7  1986.  by  Executive  Order  No.  12543.  I  declared  a  national 
emergency  to  deal  with  the  unusual  and  extraordinary  threat  to  the  national 
security  and  foreign  policy  of  the  United  States  constituted  by  the  actions  and 
M  ,'oL.  ?®  Government  of  Ubya.  On  January  8. 1986.  by  Executive  Order 
No.  12544.  I  took  additional  measures  to  block  Ubyan  assets  in  the  United 
States.  Because  the  Government  of  Ubya  has  continued  its  actions  and 
policies  m  support  of  international  terrorism,  the  national  emereency  declared 
^oDr""^'  r*  ^^^'  ^"'^  *®  measures  adopted  on  January  7  and  January  8. 
JSoS'  nS-  ,  ^^  ^^^  emergency,  must  continue  in  effect  beyond  January  7. 
1987.  Therefore,  in  accordance  with  Section  202(d)  of  the  National  Emersen- 
cies  Act  (50  U.S.C.  1622(d)).  I  am  continuing  the  national  emergency  with 
respect  to  Libya.  This  notice  shall  be  published  in  the  Federal  Register  and 
transmitted  to  the  Congress. 


THE  WHITE  HOUSE, 
December  23,  1986. 
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This  section  of  the  FEDERAL  REGISTER 
contains  reguJatofy  documents  having 
general  applicability  and  legal  effect,  moat 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wrfiich  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  ttie  Superintendent  of  Documertts. 
Prices  of  new  books  are  isted  in  the 
first  FEDERAL  REGISTER   issue  of  each 

W©©f(. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart907 

[Navel  Orans*  RaguMiOfi  640) 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Umitation  of  Handling 

AOENCV:  AgricultBral  Marketiiut  Service. 
USDA. 

ACTIO*!:  Final  rule. 


summary:  R^ulation  MO  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  December  26, 1986, 
through  January  1, 1987.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
navel  oranges  with  the  demand  for  such 
period,  due  to  the  mariieting  situation 
confronting  the  orange  industry. 
date:  Regulation  640  (§  907.940)  is 
effective  for  the  period  December  2a, 
1986,  through  January  1. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V.  AMS,  USDA,  Washington.  DC 
2025a  telephone:  202-475-3814. 
SUPPtEMEMTARV  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regniation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  tignificant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  stibject  to  such  actions  bi  order 
that  small  businesses  will  not  b«  undvly 


or  disproportionately  burdened. 
Marketing  orders  issued  porsuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  abmit  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  rule  is  issued  under  Order  No. 
907,  as  amended  [7  CFR  Part  907J, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  order  is  effective  onder 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  US.C  601- 
674).  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  found 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1986-87  adopted  by 
the  Navel  Orange  Administrative 
Committee.  The  committee  met  publicly 
on  December  22, 1986,  in  Los  Angeles. 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  by  a  vote  of 
8  to  6,  a  qitantity  of  navel  oranges 
deemed  advisable  to  be  bandied  during 
the  specified  week.  The  committee 
reports  that  the  maricet  for  navel 
oranges  has  improved. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  pubHc 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  To  effectuate 
the  declared  purposes  of  the  act,  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  ai  such 
provision  and  the  effective  time. 

List  of  Subjects  in  7  CFR  Part  807 

Agricultural  Marketing  Service, 
Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (navel). 

PART  907— (AMENDED) 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read: 


Autliority:  Sees.  1-19, 48  Stat.  31,  n 
amended;  7  U.S.C.  601-674. 

2.  Section  907.940  Navel  Orange 
Regulation  040  is  added  to  read  as 
follows: 

f  907.940    Neval  Orangt  Raguialion  640. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  December  26, 
1986,  through  January  1, 1987.  are 
established  as  follows: 

(a)  District  1:  553,000  cartons; 

(b)  District  2:  97,000  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons; 
Dated:  December  23. 1986. 

ThaoHs  R.  datk. 

Acting  Director,  Fruit  and  Vegetable  DMsion, 

Agriailtural  Marketing  Service. 

[PR  Doc.  66-29202  RIed  \2r-2*-m  6:45  am) 

MtUNO  CODE  34W-0Mi 


DEPARTMENT  OF  COMMERCE 

International  Trade  Admlnlstraflon 

15  CFR  Parts  370, 372, 373, 375,  and 
386 

[Docket  No.  60966-6166) 

Qualified  General  Lkwnse; 
Abolishment 

agency:  Export  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Final  rule. 

SUMMARr.  Sections  4(a)(2)  and  (5)(e)  of 
the  Export  Administration  Act  of  1978, 
as  amended,  no  longer  contain 
provisions  regarding  the  autborizatioa 
and  use  of  the  Qualified  General  License 
(OGL).  A  QGL  authorizes  multiple 
exports  of  certain  commodities  for 
certain  end  uses  to  approved  consignees 
who  are  located  in  Country  Grovps  Q, 
W,  and  Y.  Since  its  establishment  in 
1980,  only  seven  applications  for  a  QGL 
have  been  received,  only  four  licenses 
issued,  and  only  one  license  used.  The 
QGL  has  not  been  used  since  1984. 
Therefore,  due  to  the  removal  of  the 
statutory  provisions  endorsing  the  QGL 
and  its  nonutilization.  Export 
Administration  has  decided  to  aboHsh 
the  Qualified  General  License. 
Accordingly,  provisions  regarding  the 
license  are  being  removed  from  the 
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Export  Administration  Regulations  (IS 
CFR  Parts  368-399). 
EFFECnvc  OATE  December  29. 1986. 
TOR  FURTHER  INTORMATIOM  CONTACT. 
John  Black  or  Patricia  Muldonian. 
Regulations  Branch,  Export 
Administration,  Department  of 
Commerce.  Washington.  DC  20230 
(Telephone:  (202)  377-2440). 
SUPPLEMENTARY  information: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  %«nthin  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  App.  2412(a)),  exempte  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  Rnal 
form.  However,  as  with  other 
Department  of  Commerece  rules, 
comments  from  the  pubhc  are  always 
welcome.  Written  comments  (six  copies) 
should  be  submitted  to:  )oan  Maguire. 
Regulations  Branch.  Export 
Administration.  U.S.  Depcu^ment  of 
Commerce,  P.O.  Box  273.  Washington. 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportimity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  or  by  any  other  law,  imder  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.). 

List  of  Subjects 

15  CFR  Part  370 

Administrative  practice  and 
procedure.  Exports. 


15  CFR  Parts  372.  373,  375,  and  386 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly.  Parts  370,  372.  373,  375. 
and  366  of  the  Export  Administrative 
Regulations  are  amended  as  follows: 

1.  The  authority  citations  for  15  CFR 
Parts  370.  372,  and  375  continue  to  read 
as  follows: 

Authority:  Pub.  L  96-72.  93  Stat.  503,  SO 
U.S.C  App.  2401  et  seq.,  as  amended  by  Pub. 
L  97-145  of  December  29. 1981,  and  by  Pub.  L 
99-64  of  July  IZ  1965:  E.0. 12525  of  July  12. 
1985  (SO  FR  28757.  ]uly  16, 1985). 

2.  The  authority  citations  for  15  CFR 
Parts  373  and  386  continue  to  read  as 
follows: 

Authority.  Pub.  L  9fr-72.  93  Stat.  503.  SO 
U.S.C  App.  2401  et  seq.,  as  amended  by  Pub. 
L  97-145  of  December  29. 1981.  and  by  Pub.  L 
99-64  of  July  12, 1965:  E.0. 12525  of  )uly  12. 
1985  (50  FR  28757.  July  16. 1965);  Pub.  L  95- 
223.  50  U.S.C.  1701  et  seq.;  E.0. 12532  of 
September  9, 1985  (SO  FR  36881.  September 
10. 1965),  as  affected  by  notice  of  Septemtier 
4, 1966  (51  FR  3192S,  September  8. 1986). 

9370^    [AiiMndMll 

3.  In  S  370.2,  the  definition  for 
"Qualified  General  License"  is  removed. 

4.  In  §  372.2.  paragraph  (b)(4)  is 
removed  and  reserved. 


$372.11    [AmwMled] 

5.  In  9  372.11,  in  paragraph  (e)(2)(ii), 
the  words  "Project  License,  Distribution 
License,  or  Qualified  General  License; 
or"  are  revised  to  read  "Project  License 
or  Distribution  License:  or";  and  the 
references  in  paragraph  (e)(7)  to  "a 
Qualified  General  License  (see 

9  373.4(g));"  and  in  paragraph  (g)(3)(iii} 
to  "QuaUfied  General  License,"  are 
removed. 

9373.4    [Amended] 

6.  Section  373.4  is  removed. 

937S.3    [Amended] 

7.  In  9  375.3,  in  paragraph  (d)(7),  the 
reference  to  "Qualified  General  License 
(9  373.4)."  is  removed. 

938«.2    [Amended] 

8.  In  9  386.2,  in  footnote  3  to 
paragraph  (d)  heading,  the  reference  to 
"a  Qualified  General  License  (9  373.4)." 
is  removed. 

Dated  December  22. 1966. 
Vinoaot  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 

Administration 

(FR  Doc  86-29021  Filed  12-24-46;  8:45  am] 

MUMQ  OOOC  Wie-OT-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  74 

[Doacet  Na  86N-0292] 

Confirmation  of  Effective  Data  for 
[Ptittialocyanlnato<2-)]  Coppor; 
Migration  From  Nonabaort>al>l« 
Suturas 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule:  confirmation  of 
effective  date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  con^rming  the 
effective  date  of  September  15. 1986.  for 
the  final  rule  that  amended  the  color 
additive  regulations  by  removing  the 
provision  that  prohibits  the  migration  of 
[phthalocyaninato(2-)]  copper  bom 
nonabsorbable  sutures  to  the 
surrounding  tissues. 

ETFEcnvE  DATE  Effective  date 
confirmed:  September  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Marvin  D.  Mack.  Center  for  Food  Safety 
and  Applied  Nubition  (HFF-335).  Food 
and  Drug  Administi-ation.  200  C  St.  SW., 
Washington.  DC  20204,  202-472-5600. 

SUPPlfMENTARY  INFORMATION:  In  the 

Federal  Register  of  August  13, 1986  (51 
FR  28929),  FDA  amended  21  CFR  Part  74 
of  the  color  additive  regulations  in  21 
CFR  74.3045  by  removing  paragraph 
(c)(l)(iii),  which  contained  the  provision 
that  prohibited  migration  of 
[phthalocyaninato(2-)]  copper  from 
nonabsorbable  sutures  to  the 
surrounding  tissues. 

FDA  gave  interested  persons  until 
September  12. 1986,  to  file  objections  or 
requests  for  a  hearing.  The  agency 
recevied  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore,  FDA 
had  concluded  that  the  final  rule 
published  in  the  Federal  Register  of 
August  13, 1986,  should  be  confirmed. 

List  of  Subjects  in  21  CFR  Part  74 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food 
Drug,  and  Cosmetic  Act  (sees.  701,  706, 
52  Stat.  1055-1056  as  amended,  74  Stat. 
39»-407  as  amended  (21  U.S.C.  371,  376)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10).  notice  is  given  that  no 
objections  or  requests  for  a  hearing 
were  filed  in  response  to  the  August  13, 
1986,  final  rule.  Accordingly,  the 
amendments  promulgated  thereby 
became  effective  September  15  1966. 
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Dated:  December  18, 1986. 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FR  Doc.  86-28966  Filed  12-24-86;  8:45  am] 

BiLUNG  COOe  41M>-01-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  203 

Treasury  Tax  and  Loan  Depositaries 

AGENCY:  Financial  Management  Service, 
Treasury. 

AcnON:  Final  rule. 


summary:  This  rule  establishes  an 
additional  class  of  secrurities  eligible  as 
collateral  for  use  by  Treasury  Tax  and 
Loan  depositaries.  The  action  is 
necessitated  by  the  introduction  of  the 
Treasury  issued  zero-coupon  security 
STRIPS.  This  will  allow  depositaries  to 
pledge  STRIPS  at  a  predetermined 
value,  which  will  differ  from  face  value. 
EFFECTIVE  DATE:  March  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Faith  McCray,  (202)  634-5506. 
SUPPI^MENTARY  INFORMATION: 

List  of  Subjects  in  31  CFR  Part  203 

Administi-ation  of  Treasury  tax  and 
loan  arrangements.  Collateral  security. 
Compensation,  Obligations,  Options, 
Termination. 

For  the  reasons  set  forth  in  the 
preamble.  Title  31,  Part  203,  Subpart  D 
of  the  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  203— TREASURY  TAX  AND 
LOAN  DEPOSITARIES 

1.  The  authority  citation  for  Part  203 
continues  to  read  as  follows: 

Authority:  Sec.  a  Act  of  Sept.  24, 1917, 
Chapter  56,  40  Slat.  291,  as  amended  (31 
U.S.C.  771):  Sec.  6302(c),  Internal  Revenue 
Code  of  1954:  and  Sees.  1.  2.  and  3,  Pub.  D 
95-147.  91  Stat.  1227  (31  U.S.C.  1038). 

2.  Section  203.15  is  amended  by 
adding  paragraph  (d)(10)  to  read  as 
follows: 

§203.15    CoHaterai  eecurtty  requirements. 

(d)  *  *  • 

(10)  Zero-coupon  obligations  of  the 
U.S.  Government  marketed  as  'Treasury 
STRIPS":  At  value  assigned  by  the 
Secretary  of  the  Treasury,  and  adjusted 
as  required. 


Dated:  December  18. 1986. 
Russell  D.  Morris, 

Assistant  Commissioner.  Federal  Finance. 
[FR  Doc.  86-28909  Filed  12-24-66;  8:45  am] 

BIUJNG  COOC  4«1»-36-« 


Office  of  Foreign  Assets  Control 
31  CFR  Part  545 

South  African  Transactions 
Regulatlona 

agency:  Department  of  the  Treasury. 
ACTION:  Pinal  rule. 


SUMIARY:  This  rule  amends  the  South 
African  Transactions  Regulations.  31 
CFR  Part  545  (the  "Regulations"),  to 
implement  sections  308  and  310  of  the 
Comprehensive  Anti-Apartheid  Act  of 
1986.  Pub.  L.  99-440. 100  Stat.  1086.  as 
amended  by  H.j.  Res.  756,  Pub.  L  99-631, 
100  Stat.  3515  ("the  Act").  Section  308 
proliibits  United  States  depository 
institutions  from  accepting,  receiving,  or 
holding  deposit  accounts  from  the  Soutii 
African  Government  or  its  controlled 
entities,  except  for  diplomatic  or 
consular  accounts  authorized  by  the 
President  (Regulations,  9  545.209). 
Section  310  prohibits  U.S.  nationals  ft-om 
making  any  new  investment  in  South 
Africa  (Regulations,  9  545.210).  These 
sections  became  effective  on  November 
16, 1986.  The  Treasury  Department  is 
also  amending  the  Regulations  to  reflect 
approval  by  die  Office  of  Management 
and  Budget  of  the  information  collection 
provision  contained  in  9  545.807  of  the 
Regulations. 

EFFECTIVE  DATE:  All  sections  except 
9  545.423  are  effective  at  12:01  a.m. 
Eastern  Standard  Time,  November  16, 
1988.  Section  545.423  is  effective  at  12:01 
a.m..  Eastern  Daylight  Time,  October  2, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  L  Muench,  Chief  Counsel, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  1331  G 
SU-eet,  NW.,  Washington,  DC  20220 
(telephone:  202/376-0408). 

SUPPlfMENTARY  INFORMATION:  The 

initial  set  of  amendments  to  the 
Regulations,  implementing  the 
immediately  effective  provisions  of  the 
Act,  was  published  on  November  19, 
1986  (51  FR  41906).  The  amendments 
pubhshed  today  implement  99  308  and 
310  of  the  Act,  effective  November  16, 
1986.  Section  309  of  the  Act,  banning 
importation  of  South  African  uranium 
ore,  uranium  oxide,  coal,  and  textiles 
into  the  United  States,  will  become 
effective  on  December  31, 1986. 


Regulations  implementing  this  provision 
will  be  issued  at  a  later  date. 

Section  545.209  prohibits  depository 
institutions  located  in  the  United  States 
from  accepting,  receiving,  or  holding 
deposit  accounts  of  the  South  African 
Government  or  its  controlled  entities, 
with  the  exception  of  diplomatic  and 
consular  accounts  authorized  by  the 
Office  of  Foreign  Assets  Contit)!  by 
specific  license. 

Section  545.210  prohibits  U.S. 
nationals  from  making  new  investments 
in  South  Africa,  unless  the  new 
investment  is  in  a  firm  owned  by  South 
African  victims  of  apartheid.  Section 
545.319  defines  "new  investment"  to 
include  a  commitment  or  contribution  of 
funds  or  other  assets,  and  a  loan  or 
other  extension  of  credit.  Exceptions  are 
made  for  reinvestment  of  profits  earned 
by  a  U.S.-contix)l]ed  South  African  entity 
in  that  or  another  South  A&ican  entity; 
contiibutions  required  to  enable  a  U.S.- 
controlled  South  African  entity  to 
operate  in  an  economically  sound 
manner,  without  expanding  its 
operations;  and  for  the  ownership  or 
contit)l  of  an  interest  in  a  South  African 
entity,  or  of  securities  of  the  South 
African  Government  or  a  South  Afiican 
entity  issued  prior  to  October  2, 1986, 
and  the  transfer  or  acquisition  of  such  a 
pre-October  2  interest  or  security,  where 
no  payment,  contribution  of  funds  or 
assets,  or  credit  to  the  entity  or  issuer 
results.  Trading  in  South  African 
securities  issued  on  or  after  October  2, 
1986  is  prohibited,  whether  by  direct 
purchase,  purchase  of  American 
Depository  Receipts  evidencing  such 
securities,  mutual  fund  investment  or 
reinvestment,  or  otherwise  (§9  545.415). 

New  investment  does  not  include 
expenses  to  comply  with  the  Code  of 
Conduct  (Sullivan  principles)  in  9  208  of 
the  Act  (9  545.417);  market-rate  sales  of 
goods,  services  or  technology 
(9  545.418);  purchase  of  a  residence  for 
personal  use  by  the  purchasing  U.S. 
national  (9  545.419);  opening  and  holding 
personal  bank  accounts  in  South  Africa 
by  U.S.  nationals  permanently  resident 
in  that  country,  or  corporate  bank 
accounts  for  U.S.  businesses  doing 
business  through  permanent 
establishments  in  South  Africa 
(9  545.420);  opening  and  holding  bank 
accounts  in  South  Africa  used  stricUy  to 
pay  for  and  clear  transactions 
(9  545.420);  or  charitable  contributions 
(9  545.421). 

Since  these  regulations  involve  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
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date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  role,  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq.,  does 
not  apply.  Because  these  regulations  are 
issued  with  respect  to  a  foreign  affairs 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  12291  of 
February  17, 1981,  dealing  with  Federal 
regulations.  The  information  collection 
requests  contained  in  this  document  are 
being  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reductions  Act  of  1980, 
44  U.S.C  3501  et  seq.  Notice  of  OMB 
action  on  this  request  will  be  published 
in  the  Federal  Register. 

List  of  Subjects  in  31  CFR  Part  545 

Banks.  Investments,  Loans.  Namibia, 
Reporting  and  recordkeeping 
requirements,  and  South  Africa. 

PART  545— SOUTH  AFRICAN 
TRANSACTIONS  REGULATIONS 

31  CFR  Chapter  V.  Part  545,  is 
amended  as  set  forth  below: 

1.  The  "Authority"  citation  for  Part 
545  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  1701  et  seq.;  E.O. 
12532.  SO  FR  36861.  Sept.  la  1985:  E.0. 12535. 
50  FR  40325,  Oct.  3, 1985:  Pub.  L  Na  99-440, 
100  SUt.  1066:  H.|.  Res.  756,  Pub.  L.  99-631. 
100  Stat.  3515;  E.0. 12571,  51  FR  39505.  Oct. 
29.1988. 

2.  Section  545.203  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

$545,203    Effective  dates. 


(e)  The  effective  date  of  the 
prohibitions  in  S  S  545.209  and  545.210  is 
12:01  ajn.  Eastern  Standard  Time, 
November  16, 1988. 

3.  Section  545.209  is  added  to  read  as 
follows: 


§  S45.209    PiuMbWofi  on  South  African 
Oovemnient  bank  accounts. 

A  United  States  depository  institution 
may  not  accept,  receive,  or  hold  a 
deposit  account  from  the  Government  of 
South  Africa  or  from  any  agency  or 
entity  owned  or  controlled  by  the 
Government  of  South  Africa,  except  for 
such  accounts  which  may  be  authorized 
pursuant  to  specific  license  for 
diplomatic  or  consular  purposes. 

4.  Section  545.210  is  added  to  read  as 
follows: 

§  S45.210    ProliMtton  on  new  Investment 
In  South  Africa. 

(a)  No  national  of  the  United  States 
may.  directly  or  throu^  another  person, 
make  any  new  investment  in  South 
Africa. 


(b)  The  prohibition  contained  in  this 
section  shall  not  apply  to  a  Rrm  owned 
by  black  South  Africans,  provided  that 
prior  registration  of  new  investment  in 
such  a  firm  is  filed  pursuant  to  S  545.603. 

5.  Section  545.304  is  revised  to  read  as 
follows: 

SS45.304    Loan. 

(a)  The  term  "loan"  means  any 
transfer  or  extension  of  funds  or  credit 
on  the  basis  of  an  obligation  to  repay,  or 
any  assumption  or  guarantee  of  the 
obligation  of  another  to  repay  an 
extension  of  funds  or  credit,  including, 
but  not  limited  to,  overdrafts:  currency 
swaps;  the  purchase  by  a  financial 
institution  in  the  United  States  of  debt 
securities  issued  by  the  Government  of 
South  Africa  after  November  11, 1985: 
the  purchase  of  debt  or  equity  securities 
issued  by  the  Government  of  South 
Africa  or  a  South  African  entity  on  or 
after  October  2, 1986;  the  purchase  of  a 
loan  made  by  another  person;  the  sale  of 
financial  assets,  including  precious 
metals,  subject  to  an  agreement  to 
repurchase;  a  renewal  or  refinancing 
whereby  new  funds  or  credits  are 
transferred  or  extended  to  a  prohibited 
borrower  or  recipient;  or  the  issuance  of 
a  standby  letter  of  credit. 

(b)  The  term  "loan"  does  not  include 
normal  short-term  trade  financing  for 
goods  or  services  having  a  maturity  not 
exceeding  one  year,  as  by  commercial 
letters  of  credit,  bankers'  acceptances 
eligible  for  discount  by  a  Federal 
Reserve  Bank  pursuant  to  para.  7  of 
section  13  of  the  Federal  Reserve  Act  (12 
U.S.C.  372),  or  similar  trade  credits; 
sales  on  open  account  in  cases  where 
such  sales  are  normal  business  practice; 
or  the  rescheduling  of  existing  loans,  if 
no  new  funds  or  credits  are  thereby 
transferred  or  extended  to  a  prohibited 
borrower  or  recipient 

9  545.306    Government  of  South  Africa; 
South  African  Government 

6.  Section  545.306  is  revised  to  delete 
therefrom  the  final  phrase:  ",  as  defined 
in  9  545.307." 

9545.307    [Renoved] 

7.  Section  545.307  is  removed. 

8.  Section  545.311  is  revised  to  read  as 
follows: 

9  545.311    ProMMted  liorrower. 

The  term  "prohibited  borrower" 
means  a  person,  including  the 
Government  of  South  Africa,  to  whom 
the  making  of  a  loan  or  other  extension 
of  credit  is  prohibited  by  the  terms  of 
S  545.202(a)  or  54S.210(a). 

9.  Paragraph  (c)  of  J  545.313  is  revised 
to  read  as  follows: 


9  545.313    National  of  the  United  States; 

U.S.  national. 

•        *        *        *        • 

(c)  For  purposes  of  S§  545.206,  545.208, 
and  545.210  of  this  part,  the  terms 
"national  of  the  United  States"  and 
"U.S.  national"  also  mean  a  person 
located  in  the  United  States. 

10.  Section  545.317  is  added  to  read  as 
follows: 

9545.317    Code  Of  Conduct 

The  term  "Code  of  Conduct"  means 
the  Code  of  Conduct  set  forth  in  S  208(a) 
of  the  Act  as  well  as  the  additional 
actions  stated  in,  or  adopted  pursuant 
to,  that  section  which  are  intended  to 
promote  the  end  of  the  apartheid 
system. 

11.  Section  545.318  is  added  to  read  as 
follows: 

$S4S.31«    Controlled  South  African  entity. 

The  term  "controlled  South  African 
entity"  means — 

(a)  A  corporation,  partnership,  or 
other  business  association  or  entity 
organized  in  South  Africa  and  owned  or 
controlled,  directly  or  indirectly,  by  a 
national  of  the  United  States;  or 

(b)  A  branch,  office,  agency,  or  sole 
proprietorship  in  South  Africa  of  a 
national  of  the  United  States. 

12.  Section  545.319  is  added  to  read  as 
follows: 

9S4SJ1*    New  investment 

For  purposes  of  S  545.210,  the  term 
"new  investment"  means — 

(a)  A  commitment  or  contribution  of 
funds  or  other  assets;  and 

(b)  A  loan  or  other  extension  of  credit 
as  defined  in  {  545.304:  but 

(c)  Does  not  include — 

(1)  The  reinvestment  of  profits 
generated  by  a  controlled  South  African 
entity  into  that  same  controlled  South 
African  entity  or  the  investment  of  such 
profits  in  a  South  African  entity; 

(2)  Contributions  of  money  or  other 
assets  where  such  contributions  are 
necessary  to  enable  a  controlled  South 
African  entity  to  operate  in  an 
economically  sound  maimer,  without 
expanding  its  operations;  or 

(3){i)  The  ownership  or  control  of  a 
share  or  interest  in  a  South  African 
entity,  or  a  controlled  South  African 
entity,  or  a  debt  or  equity  secmity 
issued  by  the  Government  of  South 
Africa  or  a  South  African  entity  before 
October  2, 1986,  or 

(it)  The  transfer  or  acquisition  of  such 
a  share,  interest,  or  debt  or  equity 
security,  if  any  such  transfer  or 
acquisition  does  not  result  in  a  payment 
contribution  of  funds  or  assets,  or  credit 
to  a  South  African  entity,  a  conti>olled 
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South  African  entity,  or  the  Government 
of  South  Africa. 

13.  Section  545.320  is  added  to  read  as 
follows: 

9545.320    Prohibited  recipient 

The  term  "prohibited  recipient"  means 
a  person  in  whom  the  making  of  a  new 
investment  is  prohibited  pursuant  to 
9  545.210. 

14.  Section  545.321  is  added  to  read  as 
follows: 

§  545.321    United  States  depository 
Institution. 

(a)  For  purposes  of  9  545.209.  the  term 
"United  States  depository  institution" 
means  a  depository  institution  located 
in  the  United  States,  but  does  not 
include  the  foreign  branches  of  a 
depository  institution  organized  in  the 
United  States,  or  the  parents, 
subsidiaries,  branches  or  offices  located 
outside  the  United  States  of  a  depository 
institution  organized  under  foreign  law. 

(b)  For  purposes  of  this  section,  the 
term  "depository  institution"  means  a 
depository  institution  as  defined  in 
section  19(b)(1)  of  the  Federal  Reserve 
Act  12  U.S.C.  461(b)(1). 

15.  Section  545.404  is  revised  to  read 
as  follows: 

9545.404    Rescheduttng  existing  loans. 

Provided  that  no  new  funds  or  credits 
are  thereby  transferred  or  extended  to  a 
prohibited  borrower  or  a  prohibited 
recipient,  99  545.202  and  545.210  do  not 
prohibit  a  national  of  the  United  States 
or  a  financial  institution  in  the  United 
States  from  rescheduling  loans  or 
otherwise  extending  the  maturities  of 
existing  loans,  or  from  charging  fees,  or 
interest  at  commercially  reasonable 
rates,  in  connection  therewith. 

16.  Section  545.406  is  revised  to  read 
as  follows: 

§545.406    Loans  through  intermediaries. 

Sections  545.202  and  545.210  prohibit  a 
national  of  the  United  States  or  a 
financial  institution  in  the  United  States 
from  making  a  loan  to  any  person  in  the 
United  States  or  a  foreign  country, 
where  the  U.S.  national  or  financial 
institution  has  reason  to  believe  that  the 
loan  is  being  obtained  for,  or  on  behalf 
of.  a  prohibited  borrower  or  recipient 
and  that  the  relevant  funds  or  credit  will 
be  made  available  to  a  prohibited 
borrower  or  recipient 

17.  Section  545.408  is  revised  to  read 
as  follows: 

9  545.408    Approval  of  loans  by  foreign 
affiliates. 

Sections  545.202  and  545.210  prohibit 
nationals  of  the  United  States  or 
financial  institutions  in  the  United 


States  from  approving  loans  by  their  . 
foreign  affiliates  to  prohibited  borrowers 
or  recipients. 

18.  Section  545.409  is  revised  to  read 
as  follows: 

$545,409    Loan  participations. 

Sections  545.202  and  545.210  pn^ibit  a 
national  of  the  United  States  or  a 
financial  institution  in  the  United  States 
from  purchasing,  or  otherwise  acquiring 
a  participation  in,  all  or  part  of  any  loan 
made  by  any  other  person  or  persons  to 
a  prohibited  borrower  or  recipient 
regardless  of  the  date  of  the  original 
loan.  However,  the  prohibition  of 
9  545.202  does  not  apply  if,  in  the  case  of 
a  financial  institution,  it  is  obligated  to 
make  the  purchase  under  an  agreement 
entered  into  before  September  9, 1985. 
or,  in  the  case  of  a  national  of  the 
United  States  that  is  not  a  financial 
institution  in  the  United  States,  it  is 
obligated  to  make  the  purchase  under  an 
agreement  entered  into  before  October 
2, 1986.  The  prohibitions  of  99  545.202 
and  545.210  do  not  apply  to  the 
acquisition  of  all  or  part  of  a  loan  made 
by  any  other  person  or  persons  to  a 
prohibited  borrower  or  recipient  if  such 
acquisition  is  incidental  to  the  purchase 
or  acquisition  of  an  entity  or  all  or 
substantially  all  of  the  assets  of  an 
entity  that  has  previously  made,  or 
acquired  a  participation  in.  such  a  loan. 

19.  Section  545.410  is  revised  to  read 
as  follows: 

9545.410    South  African  law. 

If,  under  applicable  laws  of  South 
Africa,  a  national  of  the  United  States  or 
a  financial  institution  in  the  United 
States  cannot  obtain  enough  information 
from  a  person  in  South  Africa  to  enable 
it  reasonably  to  conclude  that  a  loan  is 
not  being  obtained  for,  or  on  behalf  of.  a 
prohibited  borrower  or  recipient  or  that 
a  new  mvestment  is  not  being  made  in. 
or  with  respect  to,  a  prohibited  recipient 
99  545.202  or  545.210  prohibits  the  loan 
or  new  investment. 

20.  Section  545.415  is  added  to  read  as 
follows: 

$545,415    TracRng  In  South  African 
securities:  American  DepoeKary  Receipts; 
recapitailzationa. 

(a)  For  purposes  of  the  prohibition  on 
new  investment  in  9  545.210,  the 
ownership,  control,  transfer  or 
acquisition  of  (1)  a  debt  or  equity 
security  issued  by  the  Government  of 
South  Africa  or  a  South  A^can  entity, 
or  (2)  an  American  Depositary  Receipt 
(ADR)  evidencing  an  interest  in  such  a 
security,  is  authorized  provided  that  no 
interest  represented  by  the  security  or 
ADR  was  issued  on  or  after  October  2. 
1986. 


(b)  Shares  issued  by  a  South  African 

entity  on  or  after  October  2, 1986  in  a 
stock  split  or  similar  recapitalization 
transaction,  in  a  merger  or  other 
reorganization,  or  as  a  stock  dividend, 
with  respect  to  its  shares  issued  on  or 
prior  to  that  date,  will  be  deemed  issued 
on  the  date  of  issuance  of  the  underlying 
shares  for  the  purposes  of  9  545.210. 
provided  that  except  as  permitted  in 
9  545.319(c)(1).  such  split 
recapitalization,  reorganization,  or 
dividend  does  not  result  in  a  paymoit 
contribution  of  funds  or  assets,  or  credit 
to,  or  for  the  benefit  of.  the  South 
African  issuer  from,  or  on  behalf  of.  the 
seciirity  holder.  This  treatment  is  not 
available  for  shares  acquired  on  or  after 
October  2, 1986  through  the  exercise  of 
warrants  or  preemptive  rights.  Rights  or 
warrants  received  on  or  after  October  2. 
1986  with  respect  to  shares  issued  prior 
to  that  date  may.  however,  be  sold  by 
the  security  holder,  or  on  an  ADR 
holder's  behalf  by  the  depositary. 

21.  Section  545.416  is  added  to  read  as 
follows: 

9545.416  Tradktg  In  conwnodMes. 
Trading  in  commodities  futures  or 

options  thereon  with  respect  to  South 
African  commodities  will  be  treated  as 
the  purchase  or  sale  of  the  underlying 
goods.  However,  no  such  commodities 
subject  to  import  prohibitions  may  be 
imported  into  the  United  States  on  or 
after  the  effective  date  of  a  relevant 
import  prohibition. 

22.  Section  545.417  is  added  to  read  as 
follows: 

9545.417  Expenees  to  comply  with  Code 
of  Conduct 

Expenses  incurred  by  U.S.  nationals 
to  comply  with  the  Code  of  Conduct  will 
not  be  treated  as  prohibited  new 
investment  in  South  Africa. 

23.  Section  545.418  is  added  to  read  as 
follows: 

$545,418    Sales  Of  goods,  servioea,  and 

tecfmoiogy. 

Purchases  and  sales  of  goods, 
services,  and  technology  in  arms'  length 
transactions  on  normal  commercial 
terms  will  generally  not  be  treated  as 
new  investment  in  South  Africa  for 
purposes  of  the  prohibition  in  9  545.210. 

24.  Section  545.419  is  added  to  read  as 
follows: 

9545.419    Real  estate  acqulsltioa 

The  purchase  of  real  estate  in  South 
Africa  for  use  as  a  residence  by  the 
purchasing  individual  U.S.  national  »vill 
not  be  treated  as  new  investment  in 
South  Africa  for  purposes  of  9  545.210, 
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provided  diat  no  commercial  or  rental 
use  is  made  of  such  real  estate. 

25.  Section  545.420  is  added  to  read  as 
follows: 


9S4Sl4M    Bank  ■eoovnts  In  South  AMca. 

(a)  The  opening  and  holding  of 
personal  bank  accounts  in  South  Africa 
by  an  individual  resident  in  South 
Abicm,  or  of  corporate  or  similar 
accounts  by  an  entity  that  is  a  U.S. 
national  doing  business  through  a 
permanent  establishment  in  South 
Africa,  will  not  be  treated  as  a  "loan"  or 
"new  investment"  for  purposes  of 

I  545.202  or  545.2ia 

(b)  The  opening  and  holding  of  non- 
interest-beahng  demand  deposit  or  call 
aocoimts  in  South  Africa  by  a  U.S. 
national  located  outside  South  Africa 
will  not  be  treated  as  a  "loan"  or  "new 
investment"  for  purposes  of  |  545.202  or 
54S.210,  where  such  accounts  are  used 
exchisively  to  pay  for  and  clear 
transactioos  widi  South  African  entities. 

26.  Section  545.421  is  added  to  read  as 
foUowK 

i  545.421    Chai  liable  contributions. 

Contributions  to  charitable 
organizations  engaged  in  social  welfare, 
public  health,  religious,  educational,  and 
emergency  relief  activities  in  South 
Africa  will  not  be  treated  as  "new 
investments"  for  purposes  of  S  545.210. 

27.  Section  545.422  is  added  to  read  as 
follows: 


9S45.422 

A  foreign  exchange  transaction 
executed  at  ctnrent  market  prices,  for 
immediate  or  future  delivery  but  without 
an  extension  of  credit,  will  not  be 
deemed  a  "loan"  as  defined  in  i  545.304. 

2&  Section  545.423  is  added  to  read  as 
follows: 

SS4S.423    Conllnnatlon  Of  sbort-term 
uaue  creons. 

The  confirmation  of  short-term  trade 
financing  instruments,  such  as 
commercial  letters  of  credit,  is 
authorized,  provided  that  the  instrument 
being  confirmed  is  not  within  the 
definition  of  "loan"  in  i  545.304. 

29.  Section  545.424  is  added  to  read  as 
follows: 


SS48.424    Hrm 

Africans. 


owned  by  Macii  SouHi 


For  purposes  of  S  545.210.  the  term 
"firm  owned  by  black  South  Africans" 
means  an  entity  owned  by  South 
African  victims  of  apartheid. 

30.  Section  545.003  is  added  to  read  as 
follows: 

}  S4S.0O3    ReQistrsuon  of  new  bweetnient 
in  laiua  owneo  oy  weia  ooum  Mmcane. 

Every  person  making  a  new 
investment  in  a  finn  owned  by  black 


South  Africans  porsnant  to  the 
exception  to  the  prohibition  on  new 
investment  in  S  545.210(b)  shall,  prior  to 
making  such  new  investment  file  with 
the  Office  of  Foreign  Assets  Control  a 
report  with  respect  to  such  investment, 
including:  (a)  llie  name  and  address  of 
the  U.S.  national  making  the  investment; 

(b)  the  name  of  the  black-owned  firms, 

(c)  full  information  on  the  black-owned 
firm's  ownership,  sufficient  to 
demonstrate  its  eligibility  under 

S  545.210(b):  and  (d)  the  amount  and 
nature  of  the  U.S.  national's  new 
investment 

31.  Section  545.004  is  added  to  read  as 
follows: 

}  548j604    neQletiallon  of  contributtone 
neoeesery  to  enable  a  oontroeeo  souttt 
Aiiicen  enviy  io  opereie  ei  an  econofmcflny 

Every  person  making  a  contribution 
necessary  to  enable  a  controlled  South 
African  entity  to  operate  in  an 
economically  sound  manner,  pursuant  to 
the  exception  to  the  prohibition  on  new 
investment  in  i  545.317(c)(2).  shall,  prior 
to  making  such  contribution,  file  with 
the  Office  of  Foreign  Assets  Control  a 
report  with  respect  to  such  contribution, 
including:  (a)  the  name  and  address  of 
the  U.S.  national  making  the 
contribution:  (b)  the  name  and  address 
of  the  controlled  South  African  entity; 
(c)  full  information  on  the  circumstances 
requiring  the  contribution,  sufficient  to 
demonstrate  its  eligibility  under 
S  545.319(c)(2):  and  (d)  the  amount  and 
nature  of  the  U.S.  national's 
contribution. 

32.  Section  545.901  is  revised  to  read 
as  follows:  i 

9  545.901    Paperwofic  Reduction  Act 


The  information  collection 
requirements  in  {  i  545.503,  545.504, 
545.601.  and  545.602  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  and  have  been  assigned 
control  number  1505-0091.  The 
information  collection  requirements  of 
i  545.807  have  been  approved  by  OMB 
and  have  been  assigned  cootrol  mmiber 
1505-0097. 

Dated:  December  12, 1966. 
Dmu^  M.  O'Couril. 
Director,  Offkx  of  Foreign  Assets  Coittroi. 

Approved.  December  19, 1966. 
Franda  A.  Kaating  II. 
Assistant  Secretary  (Eaforcemeat). 
[FR  Doc  86-29172  Piled  12-2^-66:  4:42  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  80  and  61 

[Docket  No.  A-4-fTC.-3134-3] 

Stafidards  of  Parformanca  for  Now 
Stationary  Soureaa;  National  Emiaaion 
Standarda  for  Hazardous  Air 
PoNiftanIs;  Stata  Authority 
Dalagatlona;  Tannessea;  Mississippi; 
and  Kantudcy: 

aqency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  delegation. 

SUMMARV:  On  April  11. 1986.  Knox 
County,  Tennessee  requested  that  EPA 
delegate  authority  for  implementation 
and  enforcement  of  certain  standards  in 
40  CFR  Part  60  (Standards  of 
Performance  for  Stationary  Sources)  and 
40  CFR  Part  61  (National  Emissions 
Standards  for  Hazardous  Air  PoUutsints) 
(listed  under  "au^MJEMEMTAllv 

INFOfONATIOir). 

On  July  30, 1988,  the  State  of 
Mississippi  requested  delegation  of 
authority  for  the  implementation  and 
enforcement  of  all  NSPS  and  NESHAP 
that  had  been  promulgated  since  June 
25. 198&  The  Commonwealth  of 
Kentucky  requested  delegation  for  five 
NSPS  categories  on  September  19, 1986. 

EPA's  review  of  pertinent  state  and 
local  laws,  rules  and  regulations  showed 
them  to  be  adequate  for  the 
implementation  and  enforcement  of 
these  federal  standards.  For  the  reasons 
described  below,  however,  EPA  did  not 
delegate  any  of  the  NESHAP 
regulations.  The  NSPS  regulations  were 
delegated  as  requested. 

DATES:  The  effective  dates  of  the 
delegations  are:  Knox  County. 
Tennessee,  July  1, 1986;  Mississippi, 
September  22, 1986;  and  Kentucky, 
November  10, 1986. 

ADOnsssca:  Copies  of  the  requests  for 
delegation  of  authority  and  EPA's  letters 
of  delegation  of  authority  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Environmental  Protection  Agency, 
Region  IV — Air  Pro-ams  Branch,  345 
Courtland  Street  N.E.,  Adanta, 
Georgia  30365 
Knox  Cotmty  Department  of  Air 
Pollution.  City/County  Buildhig,  Suite 
1,222.  400  Main  Street  Knoxville. 
Tennessee  37902 
Bureau  of  Pollution  Control  Mississippi 
Department  of  Natural  Resources, 
P.O.  Box  1038S.  lackson.  Mississippi 
39209 
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Kentucky  Division  of  Air  Pollution 
Control.  Fort  Boone  Plaza.  18  Reilly 
Road,  Building  #2,  Frankfort, 
Kentucky  40601 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalyn  D.  Hughes  of  the  EPA  Region  IV 
Air  Programs  Branch,  at  the  above 
address  and  telephone  number  (404) 
347-2864  or  FTS  257-2864. 
SUPPLEMENTARY  INFORMATION:  Sections 
101, 111(c)(1)  and  112(d)(1)  of  the  Clean 
Air  Act  authorize  EPA  to  delegate 
authority  to  implement  and  enforce  the 
standards  set  out  in  40  CFR  Part  60, 
Standards  of  Performance  for  New 
Stationary  Sources  (NSPS)  and  CFR  Part 
61.  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP). 

On  April  11, 1988.  Knox  County, 
Tennessee  requested  delegation  of 
authority  of  NSPS  for  Subparts  Na 
(Secondary  Emissions  from  Basic 
Oxygen  Process  Steelmaking  Facilities) 
and  AAa  (Steel  Plants:  Electiic  Arc 
Furnaces  and  Argon-Oxygen 
Decarburization  Vessels  Constructed 
after  Auguest  17. 1986).  and  NESHAP  for 
Subpart  B  (Radon-222  Emissions  from 
Underground  Uranium  Mines). 

After  a  thorough  review  of  the 
request,  the  Regional  Administrator 
determined  that  such  a  delegation  was 
appropriate  for  some  of  these  source 
categories  with  all  the  conditions  set 
forth  in  the  delegation  letter  of 
December  13, 1985.  Knox  County 
sources  subject  to  the  requirements  of 
Subparts  Na  and  AAa  of  40  CFR  Part  60 
will  now  be  under  the  jurisdiction  of 
Knox  County,  Tennessee.  Subpart  B  of 
40  CFR  Part  61  was  not  delegated  to 
Knox  County  because  the  proper 
technical  guidance  had  not  yet 
developed  by  EPA.  Alsa  since  there  are 
no  existing  or  anticipated  uranium 
mines  in  Knox  County,  EPA  preferred 
not  to  delegate  authority  for  this 
NESHAP. 

On  July  30, 1986.  die  State  of 
Mississippi  requested  delegation  of 
audiority  of  NSPS  for  Subparts  Na 
(Secondary  Emissions  from  Basic 
Oxygen  (¥ocess  Steelmaking  Facilities). 
LLL  (Onshore  Natural  Gas  Processing: 
SOi  Emissions),  and  OOO  (Nonmetallic 
Mineral  Processing  Plants)  and  NESHAP 
for  Subparts  B  (Radon-222  Emissions 
from  Underground  Uranium  Mines).  H 
(Radionuclide  Emissions  from 
Department  of  Energy  Facilities),  I 
(Radionuclide  Emissions  from  Facilites 
Licensed  by  the  Nuclear  Regulatory 
Commission  and  Federal  Facilities  not 
Covered  by  Subpart  H),  and  K 
(Radionuclide  Emission  from  Elemental 
Phosphorous  Plants). 

After  a  thorough  review  of  the 
request  the  Regional  Administrator 


determined  that  such  a  delegation  was 
appropriate  for  some  of  these  source 
categories  with  all  the  conditions  set 
forth  in  the  delegation  letter  of 
November  20. 1981. 

Mississippi  sources  subject  to  the 
requirements  of  Subparts  Na,  LLL  and 
OOO  of  40  CFR  Part  60  ivill  now  be 
under  the  jurisdiction  of  Mississippi. 
Subparts  a  H.  I  and  K  of  40  CFR  Part  61 
were  not  delegated  to  Mississippi 
because  EPA  has  not  developed  the 
proper  technical  guidance.  However, 
once  the  guidance  is  developed,  EPA 
will  review  each  request  on  a  case-by- 
case  basis. 

The  Commonwealth  of  Kentucky 
requested  delegation  of  authority  for 
NSPS  Subparts  B8  (Kraft  Pulp  Mills).  EE 
(Surface  Coating  of  Metal  Furniture), 
FFF  (FlexU>le  Vinyl  and  Urethane 
Coating  and  Printing),  JJ)  (Petroletmi  Dry 
Cleaners),  and  PPP  (Wool  Fiberglass 
Insulation  and  Manufacturing  Plants)  on 
September  19. 198& 

After  a  thorou^  review  of  the  request 
the  Regional  Administratm'  determined 
that  stu:h  a  delegation  was  appropriate 
for  these  source  categories  with  all  the 
conditions  set  forth  in  the  delegation 
letter  of  March  18, 1977.  Kentiidcy 
sources  subject  to  the  requirements  of 
Subparts  BB,  EE.  FF.  )]J  and  HPP  of  40 
CFR  Part  60  will  now  be  under  the 
jurisdiction  of  Kenhicky. 

I  certify,  pursuant  to  5  U.S.C  section 
e06(b).  diat  diis  delegation  wUl  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  Section  111  of  the  Clean  Air  Act 
(42  U.S.C.  7411). 

Dated:  December  16, 1986. 
Laa  A.  IMfifans,  m. 

Deputy  Regional  Administrator. 

(FR  Doc  86-29015  Plied  12-24-86;  8:45  am] 


40  CFR  Part  160 
(OPf>-3001$4A;  FRL  91$S-2) 

Raw  Agricultural  Comtnoditiaa; 
Daflnltlona  and  Intarpratationa 

agency:  Environmental  ftotecUon 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  amends  40  CFR 
laai  by  adding  a  definition  for  the  term 
"tolerance  with  regional  registration." 
This  Agency-initiated  regulation  applies 
only  to  tolerances  supported  by  residue 


data  from  specific  growing  regions  on 
specific  raw  agricultural  commodities. 

EFFECTIVE  OATC  Effective  on  December 
29,1988. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (OPP- 
300154A].  may  be  submitted  to  die: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  Rm.  3708, 401  M  St, 
SW.,  Washington,  DC  20480. 

FOR  FURTHER  INFORMATION  COMTACR 

By  mail:  Donald  R.  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C}.  Registration  Division. 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington.  DC  2048a 

Office  location  and  telephone  number 
Rm.  716a  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703- 
557-1806). 

SUPPLEMENTARY  MmMIMATNNi:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  November  12, 1986 
(51  FR  40988),  which  proposed  adding  a 
definition  in  40  CFR  isai  for  "tolerance 
with  regional  registration". 

Since  regional  registrations  are 
geographically  restricted,  as  determined 
by  the  residue  data  submitted  in  support 
of  the  pesticide  tolerance,  the  Agency 
concludes  that  it  will  be  useful  to 
distinguish  a  tolerance  for  regional 
registration  in  a  separate  subsection  of 
the  appropriate  tolerance  regnlatkms 
under  40  CFR  lOaiOl  dirough  18a999. 

There  were  not  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Cleric,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  groimds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sou^t 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 
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Dated:  Decemberl?,  1966. 
Dougki  D.  Campt, 
Director,  Office  of  Pesticide  Programs. 

PART  180— {AMENDED] 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Autbority:  21  U.S.C.  346a. 

2.  Section  180.1  is  amended  by  adding 
paragraph  (n)  to  read  as  follows: 

9  ISai    Definitions  and  lnt«rpr«tation« 
*        *        *        •        • 

(n)  The  term  "tolerance  with  regional 
registration"  means  any  tolerance  which 
is  established  for  pesticide  residues 
resulting  from  the  use  of  the  pesticide 
pursuant  to  a  regional  registration.  Such 
a  tolerance  is  supported  by  residue  data 
from  specific  growing  regions  for  a  raw 
agricultiiral  commodity.  Individual 
tolerances  with  regional  registration  are 
designated  in  separate  subsections  in  40 
CFR  189.101  through  180.999,  as 
appropriate.  Additional  residue  data 
which  are  representative  of  the 
proposed  use  area  are  required  to 
expand  the  geographical  area  of  usage 
of  a  pesticide  on  a  raw  agriculatural 
commodity  having  an  established 
"tolerance  with  regional  registration." 
Persons  seeking  geographically  broader 
registration  of  a  crop  having  a 
"tolerance  with  regional  registration" 
should  contact  the  appropriate  EPA 
product  manager  concerning  additional 
residue  data  required  to  expand  the  use 
area. 

[FR  Doc.  86-29018  Filed  12-24-86;  8:46  am] 
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40  CFR  Part  180 

IPP  6£3347/R858;  FRL-3135-1] 

Pesticide  Tolerance  for  0.0-Oiettiyl  O- 

(2-lsopropy1-6-Methyl-4-Pyr1inidlnyt) 

Ptiosphorothioate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnow;  Final  rule 

SUMMARY:  This  rule  establishes  a 
tolerance  for  residues  of  the  insecticide 
QO-Diethyl  0-(2-i8opropyl-6-methyl-4- 
pyrimidinyl)  phosphorothioate 
(hereafter  referred  to  as  "diazinon")  in 
or  on  the  raw  agricultural  commodity 
ginseng.  The  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  diazinon  in  or  on  ginseng  was 
requested  in  a  petition  submitted  by  the 


Interregional  Research  Project  No.  4  (IR- 
4). 

CFFECTtVE  DATC:  Effective  on  December 
29, 1987. 

AOMESS:  Written  objections,  identifled 
by  the  document  control  number  (PP 
6E3347/R8581,  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  Rm.  3708, 401  M  St., 
SW..  Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail: 

Donald  R.  Stubbs,  Emergency  Response 
and  Minor  Use  Section  (TS-787C), 
Registration  Division,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20480. 

Office  location  and  telephone  number 
Rm.  716B.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202  (703- 
557-1806). 

SUPPI^MENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  November  12, 1986 
(51  FR  40987),  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University.  New  Brunswick.  NJ  08903, 
submitted  pesticide  petition  6E3347  to 
EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment 
Stations  of  Kentucky  and  Wisconsin 
proposing  the  establishment  of  a 
tolerance  for  residues  of  the  insecticide 
diazinon  in  or  on  the  raw  agricultural 
conmiodity  ginseng  at  0.75  part  per 
million  (ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  and  other  relevant 
information  have  been  evaluated  and 
discussed  in  the  proposed  rulemaking. 
Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore  the  tolerance  is 
estabhshed  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  in  the  Federal  Rei^ster,  flie 
written  objections  with  the  Hearing 
Clerk,  at  the  address  given  above.  Such 
objections  should  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing  and  the 
grounds  for  the  objections.  A  hearing 
will  be  granted  if  the  objections  are 
supported  by  grounds  legally  sufficient 
to  justify  the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  17. 1986. 
Douglas  O.  Cempt. 
Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

AutlMxity:  21  U.S.C  346a. 

2.  Section  180.153  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  ginseng  to 
read  as  follows: 

9180.1S3  0,0-Otettiyl  (H2-toopro|>yM- 
inett)yl-4-pyrimicHnyl)phosphorott)(oate; 
tolefsnces  for  reelclues. 


Oinamg . 


-f. 


ATS 


[FR  Doc  86-29019  Filed  12-24-86;  &-45  am) 

SaUNQ  COOC  M«0-«MI 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Flood  Insurance 
Administration 

44  CFR  Part  84 

(Docket  No.  FEMA  6742] 

Suspension  of  Conmunlty  EJIglbUlty 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACnON:  Final  rule. 

summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
hsted  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
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management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 

FOR  FURTHER  INFORMATION  CONTACR 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street.  Southwest,  Room  416, 
Washington.  DC  20472. 

SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  docimientation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
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prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  comunities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  Uie  NFIP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  6- 
month,  90-day.  and  30-day  notification 


addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availabiUty  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  SubjecU  in  44  CFR  Part  64 

Flood  insurance — floodplains 

PART  64— [Amended] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorgaoization  Plan  No.  3  of  197&  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
an  alphabetical  sequence  new  entries  to 
the  table. 


tocalton 


Community 
Na. 


Eltactiva  dates  o<  aulfnnzation/caoceMation  o<  i 
Mood  nsuranc*  n  convnurety 


SpacW  Sood  hazvd  arau 


OaM< 


Nmv  YoiIc. 


BdQwto,  town  of,   Kwinabwc 

County. 
Burttigluii.  dly  o(.  CMIandan 

CetaMy. 


Dtl—i.    town    of,    6u»i»tn 
County 


Buchansn   County,    uninoofpo- 


Uvn  uflls,  lowfft  ot,  ANvghftny 

County.. 
LfltMnon.     town    of,.     RusMll 

County.. 


LiiayM*  County,  unmcocporat- 

•d  tnta 
Brantord.  town  01,   Suwannaa 

County. 


20323» 

seocnzc 


3808t8E 


5100248 
510220 

120131B 
120301B 


Ok.   10.  tOTS.  Enwig   Jan    te.  1967.  Rag.  Jwi    16. 

1967,  Suap. 
Apr  5.  1973.  Emarg.  Nov.  15.  1978,  Rag.  Jan   16,  1967, 

8«p. 


^  4.  1975.  Emarg  Nov  16.  1963.  Rag  Jan  16.  1087, 
Su^t. 


Nov  8.  1974,  Emarg  Jan  16,  1987.  Rag  Jan  16,  1967 

9mp. 
May  19.  1975,  Ematg.  Jan  16.  1967.  Rag  Jan  16.  1967 

Suv 
Jan.  24,   1975,  Emarg.  Jwi    16,   1967.  Reg    Jan    16, 

1967.  Suip. 


Sapl  17,  1975,  Emarg  Jan  16.  1967.  Rag  Jan  16. 

1967,  Suap 
Sapl  12,  1975,  Emarg.  Jan.  16,  1967.  Rag  Jan  16, 

1967,  Suap. 


Jw  31  1975,  May  14,  1976  S 

Jan  16k  87. 
July  19,  1964,  Nov  IS.  1976  « 

Jw<  16.  1967. 


June  26.  1974.  Jvi  3.  1975, 
June  25.  1976,  Jan.  21. 
1977,  Nov.  16.  1983  A  J«i. 
16.  1967. 


July  17.  1978  S  Jan.  16.  1987.. 

Aug  30.  1974,  tiar.  19.  1976  • 

Jwi.  16,  1967 
May  10.  1974.  June  25.  1976  A 

Jan.  16,  1967. 


May  27,  1977  t  Jan  16,  1967 

Jan  9,  74.  Nov  7,  1975  S  Jan. 
16.  1967 


Jan  16.  1967 
Do. 


Do 
Od 
Do. 


t30 


Do 
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Slalt 


Commumy 
No 


Etteckve  dates  ol  auttunulion/ cancellation  ol  late  o< 
Hood  insurance  *\  commumy 


Spaoal  Hood  hazard  I 


Kankjcfcy... 


SMMon.  dly  o«..  Powal  County 
PulnU.  dly  ol.  Gilaa  County 


Do.. 


Mnneaota.. 


Waynaalioro.   oly   d..   Wayne 
County 


Winona  County  unmcopotaled 


VI 


Mnmal  convermns 
Na^loit  VN 
Peonsytvana  

Ragton  VM 


Utah 


CMwv    cily    ot..    W    Buran 
County 


Burrel.  to«msn<>  ot.  Amatrong 
County. 


Junclnn.  town  ot..  PuMe  County 


2101968 
47(X)67C 

47020t 
2705J5C 

0S0211C 

4213036 
4900968 


July  7.  1975.  Emerg.  Jan.  16.  1967.  Rag.  Jan   16.  1967.     May  24.  1974.  Uw   S.  1976  • 
Su«>  Jan  16.  1967 


Apt    14.   197S.  Emerg.  Jan.   16.   1967.  Rag.  Jan    16. 
1967.  Suap 

Fab    13.   1976.  Emerg.  Jan    16.   1967,  Rag.  Jan.   16. 
1967.  Suap 


May   16.   1974.  Emerg.  Jan    18.    1964.  Reg^  Jan    16. 
1967.  Suap 


Aug.  IS.  1975.  Emarg  Jm  16.  1967.  Rag.  Jan    16. 
1967.  Suap 


Oct  25.  1977.  Ematg.  Nov  1.  1966,  Rag.  Jan  16.  1967, 
Soap 


Jan  7.  1975.  Emerg.  Jan  16.  1967.  Rag.  J«i.  16,  1967. 
Suap 


May  24.  1974.  Jwi.  30.  1976, 
Aug.  29.  1960  •  Jan  16. 
1967 

June  14.  1974.  Dec.  24.  1976 
a  Jen  16.  1967 


Oct  26.  1976.  Apr  21.  1976. 
Oct  16.  1974  A  J«i  16. 
1964 


June  21.  1974.  June  4.  1976. 
July  17.  1979  •  Jan  16, 
1967. 


Sept  20.  1974.  June  11.  1976 
«  Nov  1.  1966 


Aug  6.  1975  a  J«t.  16,  1687.. 


Do 
Do. 

Do 
Da 


Do. 


1.  19 


Jan.  16.  1967 


■  Dale  cartavi  Federal  assatance  no  longer  available  m  ^ 
Code  lor  readmg  lourttt  column:  Emerg— Emergency.  Rag. 


Harold  T.  Duryee, 

Administrator.  Federal  Insurance 

Administration. 

|FR  Doc.  86-29024  Filed  12-24-88:  8:45  am| 

BtLUNG  CODE  •716-aMi 

44  CFR  Part  64 
(Docket  No.  FEMA  6741] 

List  Of  Communities  Eligible  for  ttte 
Sale  of  Flood  Insurance 

agency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
fifth  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  457.  Lanham. 
Maryland  20706.  Phone:  (800)  63a-7418. 


flood  hazard  i 
Regular:  Suap  — Suapervtoa 


FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza.  500  C 
Street  SW..  Room  416.  Washington,  DC 
20472. 

SUPPLEMENTARY  INFORMATION: 

The  National  Flood  Insurance 
Program  (NFIP),  enables  property 
owners  to  purchase  flood  insurance  at 
rates  made  reasonable  through  a 
Federal  subsidy.  In  return,  communities 
agree  to  adopt  and  administer  local 
floodplain  management  measures  aimed 
at  protecting  lives  and  new  construction 
from  future  flooding.  Since  the 
communities  on  the  attached  list  have 
recently  entered  the  NFIP,  subsidized 
flood  insurance  is  now  available  for 
property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  may,  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 


The  Director  flnds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b]  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 
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S64.6    List  of  ENgttile  ConNnunlttM. 


Stale  and  County 


Grand  Travaria.. 

St  Joaepti „ 

Shaawasaaa 

Ovppewa 

Maiienjpi  Jackaon.. 

Montana  H* 

Ohio  W*amt _, 

Tenneeaae  LMon 

kMoa  CtKkaaaw... 


Location 


Slav,  tonmahip  of _. 

Fabiua,  townahip  ol 

New  Haven,  totmahip  of... 

Soo.  to«msh«)  ol 

Gaulwr.  city  o( 


OhtoAaiana.. 


McNgart: 

Clxppaw 

Uvmgalon 

Grand  Traverse „... 

Cheboygan  Emmal  Countat... 

Chaipewa 

Wa^ffie „ 

Soulh  OetoU:  Davaan 

Vermont  Addnon 


Maaaachuaen*  Oukaa.. 
Maaoun:  Moniteau  ' 


Hmgham.  town  ol _ 

Edganon.  villaga  ct. 

tulkal,  cily  of 

city  of ; 


Community  Nq. 


JackaonvNa,  vMaga  of  • 


Bruce,  townehip  of 

Hatlland.  lownatipol 

Long  Lake,  lownship  of.... 
Maclunaw  City,  villaga  of.. 

Stcwrior.  lownship  ol 

Taylor,  cily  of 

Ethan,  dty  of „_ 

Bnalol.  town  of 


Qoanold,  toam  of ............ 

IMncorporatad  vaaa 

Kanai  Paninaula  borough  ■ 


260780-New 

260761 -New 

260621 

280378 

2e0332-Naw 

300095 

390e26A 

470209 

190067B 


390019B 


280375 

280784— New 

280782-Naw 

280675 

280380 

280728 

480111 

S00001B 


2S0071A 

280237 

020012 


Eflaclive  dates  of  aulhonzalion/c»icallalion  of 
aaleoHlood  insurance  in  comrnumty 


Nov.  13.  1986,  emergency.. 

do 

A) 

J*}.... 

do 


..do.... 
..do.... 
..do 


July  25.  1975.  amargancy;  Aug.  1.  1986.  ragulw; 
Aug.  1.  1966.  suspended:  Nov.  3.  1986  Ren- 
slatad. 

March  21.  1077.  emergency;  June  3.  1966.  Reg- 
ular June  3.  1966.  Suspended:  Nov  13.  1986. 
reinstated 


Nov.  25,  1986.  emergency.. 

do __.__..: 

do 

..-.Jo — 

.._A). _ 


special  flood  hazard  areas  identiliad 


July  25.  1975 
Nov  28,  1976 


..do.. 
..do.. 


May  30,  1975,  emergency;  Aug.  5,  1986.  Regu- 
lar Aug.  5.  1966.  suspended:  Nov  14.  1986, 
reinstated. 

Sept  29,  1977.  emergency;  June  4.  1960.  regu- 
larJune  4,  1960.  suspended:  Nov  18.  1966. 
ranstattad. 

June  20.  1963.  emergency;  Oct  17.  1966.  regu- 
lar Oct.  17,  1966.  suspended:  Nov  20,  1966. 


June   19.   1970.  emergency;  March   18.    1080, 
suspended:  Nov  20.  1986.  remstated. 
ReoionIII 


July  11,  1975 
Sept  29.  1978 
Sept  3.  1976 

June  28.  1974.  Jan.  2.  1976  and.  Aug.  1. 
1986 

July  17.  1974.  Apr.  16.  1976  and.  June  3. 
1986 


Aug  9.  1974.  Sept  24.  1976  and.  Aug.  5. 
1966 

Dec  20.  1974 

Sept  30.  1983  and  Oct  17.  1966 

Julys.  1983 


Perwtaylvana:  Foraal 


Wi 


I.  dly  of.. 


EEI 


42164SA              Nov.  5.  1986.  suspension  withitawn.. 
420e81A  do 

Reokmiv 


July  18.  1975  and.  Nov.  5.  1968 
Nov.  1&  1976  md.  No.  5.  1986 


Kentucky:  .lass  amine 

Soi«i  Carolina  Chwiaeton.. 


WttHMe.  dly  of ....« 
Cherteston.  dty  of.. 


210311 
4564120 


..Jdo.. 

...do.. 


Region  V 


July  25.  1975  «id.  Nov  5.  1986 
Apr.  9.  1971.  May  25.  1973.  July  1.  1974. 
Sapt  3.  1976  and.  Nov  5.  1966 


Highland,  cMy  of.. 


1704458  ..._A>.. 

Region  VII 


March  8.  1974.  May  21.  1978  and.  Nov.  5, 
I      1986 


I  NorVi  Ubarty.  dly  of.. 


190630A 


Region  i 


I  Apr.  23.  1976  and.  Nov.  5.  1966 


MaaaachuislH:.. 
Mmw 


Bramlrae.  town  of  Norfolk ...... 

LitchBeM,  ttjwn  of  Kennebec .. 


2S0233C 
2302386 


Nov.  19, 1986.  suspension  withdrawn.. 
do 


Region  IN 


Aug.  2.  1974.  June  1,  1978.  Nov.  19.  1986 
Feb.  7,  1975.  Oct  8.  1976  and.  Nov.  19. 
1988 


Ponnaylvaisa;  Somerset  County 


Pair*,  borou^  of »»»... 

SoiMiwest  Greensbuig,  borough  of.. 


4208008 

4aO801C 


..do.. 
..do.. 


Region  IV 


July  ».  1974,  Dec  26.  1975  and.  Nov  19. 

1986 
Feb.   1.   1074.  Sept  26.   1975,  June  30, 

1976  and,  Nov.  19,  1986 


Kankicky:  Hancock „ Lawiaporl.  dly  ol 


2100938 


..do.. 


Region  v 


Feb   1.  1974,  Oct  17,  1975  and.  Nov   19. 
1986 


Wiaconsin:  Dunn 


BoycavMa.  vMaga  of.. 
Mwwn,  city  of *. 


5S01188 
550007B 


..do.. 
..do.. 


Region  VH 


June  14.  1974.  Aug.  6.  1976  and.  Nov.  19, 

1966 
Dec.  17.  1973,  May  14,  1976  and.  Nov.  19. 

1986 


Kanaai. 

Sedgwick:. 


Miaaourr: 

St  ChMles:. 
Pike: 


Pack  CNy.  dly  of.. 
Paabody.  dtyol... 


Fimihik.  villaga  of 

Annada.  villaga  of 


2009e3A 
200208 


290683B 

290287A 


...do 

...do 


..do.. 

..do.. 


Region  x 


Nov.  19.  1986 

June  28.  1974.  Nov.  21.  1975  and,  Nov. 
19.  1986 

Dec.  9.  1980  end.  Nov.  19,  1966 
Feb.  7,  1975  and.  Nov.  19,  1986 


CalHoma:  Mwin.. 


'  Uninoorporated  areas I  080173  I do _ I  Feb.  25,  1977  and.  March  1.  1982 

MaaMAL  Conversion 


Wiaoonairt  Rusk.. 


Bruce,  villaga  of.. 


550370 


..4to 


May  24,  1974.  May  28,  1976  and.  Sept  1, 
1986 


BEST  COPY  AVAILABLE 
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SMatndCounly 


OonwvwMy  No. 


Eftacttv*  dMM  ol  uJtnnunort/cancaMton  oi 
t»ta  of  Rood  iraurano*  n  csommunNy 


CMon.. 
CMOR- 


Ool. 


Do.. 


Gabon:. 
FuaoR- 


CtartoiK  bopou^  of. 


Pony.  lowniNp  ol- 


0»-_ 


SooQ, 


TooiiMtna.  toMiwNp  ol.- 


Taytar.  IWMMpel. 


421301B 
4213038 


421S0OA 

421507B 


4212306 


4222SSA 

4213108 


4217968 
4213138 


421314A 
4217988 


42MttA 
421«nC 


.  1.  It 


..do.. 


jOO. 


..do.. 


..do- 
..do- 


_do- 


>W0  39.  1974.  A^.  9.  1979  ond.  Now.  t. 

1986 
S«^  20.  1974.  Jon*  t1,  t976  tni.  Nov.  1. 


No*.  29.  1974  wd.  No*.  1.  1999 

NO*  29,  1974.  F«b.  4,  1977  (Md,  No*,  t, 

1906 
aapt  13,  1074.  Doc  31.  1979  tm4.  No*,  t, 

1996 
Jm.  24,  197S  WId.  Nov.  1. 1999 
Apr.  S.  1974.  Juno  19.  1976  and.  Nov.  1. 


Jan.  10.  197S.  Jon.  16.  1090  and,  No*,  t. 

1966 
S«pl  6.  1874.  JuM  18.  1876  wd.  Nov.  1, 

1866 
Fob.  21.  187S  Wd.  Nov.  1,  1896 
JWL  31.  1875.  Aug.  22.  1860  tod.  Nov.  1. 

1866 
Apr.  14.  1978  and.  Nov.  1.  1966 
Ooc  29.  1874  ind.  Nov  1.  1866 
Ooc.  20.  1874.  Aug.  8.  1980  and.  SaffL  1, 


vwoonaot  urani„ 


.  dirof.. 


5901(06 


May  31.  1874  and.  Aug.  5. 1866 


'  Mnnwl  c<xw#rsions. 

'Oadared  dmaster  araat. 

Kunt$  Pmntula  bofxxi^'s  ippicjiion  IncfludM  ttM  toMowring  cMIm:  Qly  ol  SsUoiHb;  Ct^  of  KActansfc;  CNy  ol  Swwd. 

K«nai  PanivwUiA  berough't  ^pic«twn  d»«t  not  inoliid»  ttw  leaowinQ  gMsk  CNr  of  HooHr.  «id  CNy  of  SoMolna. 

Cods  tof  fWKing  5lh  oolunwi:  Cffwro.    QoMMflCi,  Rmj   ftoguhf.  Suipk-^<Suip8Mion»  Rmi. — RainttilMnsnt. 


HaroM  T.  Duryse, 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  85-29023  Filed  12-24-60: 8:45  am] 

BRJJNQ  COOC  (719-03-11 


44CFRPart«4 

[Dock«t  No.  FEMA  6740] 

List  of  Communitie*  Eligible  for  the 
Sale  of  Flood  Insurance 

AQENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule,  correction. 

SUMMARY:  This  rale  corrects  the  final 
rule  amending  S  84.6  published  in  the 
Fsderal  Register  on  Monday,  December 
1, 1986.  51  FR  43199.  On  that  page  in  the 
last  line  of  the  Brst  table  the  State  for 
the  Town  of  Rhineland  is  erroneously 
listed  as  Tennessee.  The  correct  State  is 
Missouri.  Please  amend  records 
accordingly. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  OfBce  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717.  Federal  Center  Plaza,  500  C 
Street,  Southwest,  Room  416, 
Washington.  DC  20472. 

PART  64— {AMENDED] 

The  authority  citation  for  Part  64 
continues  to  read  as  follows: 


AntbofMr  42  U.S.C.  4001  et.  seq.. 
Reorganization  Pian  No.  3  of  197a  E.0. 12127. 

Issued:  December  17, 1986. 

Harold  T.  Dnryee. 

Administrator,  Federal  Insurance 
A  dministration. 

[FR  Doc  86-28999  Filed  12-24-86:  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  DociMt  No.  66-194;  RM-63a6,  5St»} 

Radio  Broadcasting  Services; 
Lampasas  and  Sunset  Valley,  TX 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


:  This  document  substitutes 
Channel  256C1  for  Channel  257A  at 
Lampasas,  Texas,  and  modiHes  the 
license  of  Station  KLTD(FM)  to  specify 
operation  on  the  new  frequency,  at  the 
request  of  Ronald  K.  Witcher. 
Concurrence  by  the  Mexican 
government  has  been  obtained  for  the 
Lampasas  substitution.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  January  22, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings  (204)  634-6530. 
SUPPUEMENTARY  INFORMATION:  This  iS  8 

summary  of  the  CommiseioB's  Report 


and  Order,  MM  Docket  No.  86-194, 
adopted  October  30. 1986  and  released 
December  8, 1986.  The  full  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
,  from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

S  73.202    [AmeiKled] 

2.  Section  73.202,  paragraph  (b),  the 
Table  of  FM  Allotments  is  amended, 
under  Texas,  by  revising  Channel  2&7A 
to  256C1  for  Lampasas. 

MaikN.Lipp, 

Chief.  Allocations  Branch,  Policy  amd  Rules 

Division.  Mass  Media  Bureau. 

jl  [FR  Doc  66-28119  Filed  12-24-86:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  . 

50  CFR  Part  681 

( Docket  No.  60982-6182] 

Western  Pacific  Spiny  Lobster 
Fisheries;  Extension  of  Effective  Date 
of  Emergency  Interim  Rule 

AOCNCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Emergency  interim  rule; 
extension  of  effective  date. 

summary:  The  Secretary  of  Commerce 
(Secretary)  extends  an  emergency  rule 
now  in  e^ect  to  resolve  an  enforcement 
problem  for  spiny  lobsters  in  the 
western  Pacific.  It  closes  all  lobster 
Tishing  within  20  nautical  miles  of 
Laysan  Island,  and  within  the  exclusive 
economic  zone  (EEZ)  landward  of  the 
10-fathom  curve  in  the  Northwestern 
Hawaiian  Islands  (NWHI).  The  intended 
effect  is  to  ensure  the  effectiveness  of 
these  designated  areas  as  refuge  areas 
for  spiny  lobster. 

EFFECTIVE  DATES:  In  §  681.7.  paragraph 
(b)(1)  and  in  §  681.23,  paragraphs  (a)  and 
(b)  are  suspended  from  December  27, 
1986  through  March  26, 1987.  In  S  681.7. 
new  paragraph  (b)(7)  and  in  i  681.23, 
new  paragraphs  (c)  and  (d)  are  added,  to 
be  effective  from  December  27, 1986 
through  March  26, 1987. 

ADDRESS:  Send  comments  to  E.  Charles 
Fullerton.  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island, 
California  90731.  A  copy  of  the 
environmental  assessment  prepared  for 
this  rule  may  be  obtained  from  the 
Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT 

Doyle  E.  Gates.  Administrator,  Western 
Pacific  Program  Office,  2570  Dole  Street, 


Room  106.  Honolulu.  Hawaii  06822-2396, 
806-955-8831. 

SUPPLEMENTARY  INFORMATION:  Under 

section  305(e)(1)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  the  Secretary  of 
Commerce  (Secretary),  following  a 
recommendation  of  the  Western  Pacific 
Fishery  Management  Council  (Council), 
determined  that  an  emergency  existed  in 
the  spiny  lobster  fishery  and  closed  all 
lobster  fishing  within  20  nautical  miles 
of  Laysan  Island  and  within  the  EEZ 
landward  of  the  10-fathom  curve  in  the 
NWm  from  September  26, 1986,  through 
December  26, 1986,  (51  FR  3499,  October 
1, 1986).  The  Secretary  has  extended  the 
emergency  rules  through  March  26, 1987. 

The  areas  described  above  were 
intended  to  be  refuge  areas,  but  the 
Fishery  Management  Plan  for  the  Spiny 
Lobster  Fisheries  for  the  Western  Pacific 
Region  (FMP)  only  mentions  a 
prohibition  against  spiny  lobster  fishing 
in  refuge  areas  because  spony  lobster 
was  the  only  resource  harvested  at  the 
time  of  plan  implementation.  Slipper 
lobster  now  are  harvested  in  large 
numbers;  therefore,  to  prevent  adverse 
effects  on  the  spiny  lobster  resource 
through  the  harvesting  of  slipper  lobster 
in  refuge  areas,  the  refuge  areas  will 
remain  closed  to  all  lobster  fishing 
through  March  26, 1987.  An  amendment 
to  the  FMP  to  permanently  adopt  the 
emergency  rule  is  under  review. 

Emergency  rules  are  exempt  from  the 
normal  review  procedures  of  Executive 
Order  12291  as  provided  for  in  section 
8(a)(1)  of  that  order.  This  rule  is  being 
reported  to  the  Office  of  Management 
and  Budget,  with  an  explanation  as  to 
why  it  is  not  possible  to  follow  the 
procedures  of  that  order. 

(16U.S.C.  1801e<se<7.) 
Lists  of  Subjects  in  50  CFR  Fart  681 
Fisheries,  Reporting  requirements. 


Dated:  December  22. 196& 
)oeeph  W.  Angelovic, 

Deputy  Assistant  Administrator  for  Science 
and  Technology,  National  Marine  Fisheries 
Service. 

For  the  reasons  stated  in  the 
preamble.  50  CFR  Part  681  is  amended 
as  follows: 

PART  681— WESTERN  PACIFIC  SPINY 
LOBSTER  FISHERIES 

1.  The  authority  citation  for  Part  681 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  5  681.7,  paragraph  (b)(1)  is 
suspended  from  December  27, 1986 
through  March  26, 1987.  A  new 
paragraph,  (b)(7)  is  added,  effective 
from  December  27, 1986,  through  March 
26, 1986.  to  read  as  follows: 

$681.7    ProMMtkMW. 

***** 

(b)  *  *  * 

(7)  Fish  for,  take,  or  retain  lobsters; 

(i)  By  methods  other  than  lobsters 
traps  or  by  hand  for  spiny  lobster,  as 
specified  in  S  681.24,  or 

(ii)  From  closed  areas  for  lobsters,  as 
specified  in  S  681.23. 

3.  In  S  681.23,  paragraphs  (a)  and  (b) 
are  suspended  from  December  27, 1986, 
through  March  26, 1987.  New  paragraphs 
(c)  and  (d)  are  added,  effective  from 
December  27, 1986,  through  March  26, 
1987,  to  read  as  follows: 

§681.23    Ckwed  areas  (refugla). 

(c)  All  lobster  fishing  is  prohibited 
within  20  nautical  miles  of  Laysan 
Island. 

(d)  All  lobster  fishing  is  prohibited 
writhin  the  FCZ  landward  of  the  10 
fathom  curve  as  depicted  on  National 
Ocean  Survey  Charts,  Numbers  19022. 
19019.  and  19016. 

[FR  Doc.  86-29061  Filed  12-2^-86: 10:23  am] 
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TNe  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mles  and 
reguiatione.  The  purpose  of  these  notices 
Is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mte 
maidng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

7  CFR  Part  330 
[Docket  No.  85-396] 

Mandatory  Notification  of  Arrival 

AOENCv:  Animal  and  Plant  Health 
Inspection  Service,  USOA. 
ACTION:  Proposed  rale. 

SUMMARY*.  This  document  proposes  to 
amend  the  regulations  to  require  that 
certain  aircraft  and  watercraft  directly 
notify  USOA  personnel  in  advance  of 
their  arrival  at  United  States  ports.  This 
action  appears  to  be  necessary  to  help 
ensure  that  USD  A  personnel  are 
prepared  to  perform  required 
inspections  and  other  activities 
immediately  upon  arrival  of  the  aircraft 
or  watercraft,  thereby  helping  to  ensure 
that  plant  diseases  and  pesta,  and 
animal  and  poultry  diseases  are  not 
introduced  or  disseminated  into  the 
United  States. 

DATE:  Comments  must  be  received  on  or 
before  February  27. 1987. 
AOORESS:  Send  written  comments  to 
Steven  R.  Poore,  Acting  Assistant 
Director.  Regulatory  Coordination. 
APHIS,  USDA.  Room  728.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  are  in  response  to 
Docket  No.  85-396.  Written  comments 
received  may  be  inspected  at  Room  728 
of  the  Federal  Building  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  R.  Thompson  or  Charles  A.  Havens, 
Field  Operations  Support  Staff.  PPQ, 
APHIS,  USDA,  Room  663,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782  (301)  436-8295. 
SUPPLEMENTARY  INFORMATION: 

Badiground 

Pursuant  to  the  terms  of  sections  1,  5, 
7,  and  9  of  the  Plant  Quarantine  Act  (7 
U.S.C.  154. 159, 160,  and  162).  the 


Department  may  restrict  or  prohibit  the 
importation  of  articles  into  the  United 
States  in  order  to  prevent  entry  of  tree, 
plant,  or  fruit  disease,  or  injurious 
iruects,  new  to  or  not  theretofore  widely 
prevalent  or  distributed  within  and 
throughout  the  United  States.  Further, 
section  106  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  ISOee)  authorizes  the 
Department  to  restrict  or  prohibit  the 
importation  of  articles  into  the  United 
States  in  order  to  prevent  entry  of  other 
plant  pests  such  as  nematodes  and 
mites.  In  addition,  pursuant  to  the  terms 
of  sections  105  and  111  of  the  Animal 
Quarantine  Acts  (9  US.C.  105.  Ill),  the 
Department  may  inspect  all  imported 
animals  and  other  items  related  to  such 
animals,  and  may  take  such  measures  as 
deemed  proper,  including  seizinig, 
disposing  of,  and  quarantining  any  hay, 
straw,  forage,  or  similar  materials,  or 
any  meats,  hides,  or  other  animal 
products,  in  order  to  prevent  the 
introduction  of  the  contagion  of  any 
contagious,  infectious,  or  communicable 
disease  of  animals  and/or  poultry  into 
the  United  States.  Finally,  pursuant  to 
the  terms  of  section  306  of  the  Tariff  Act 
of  June  17. 1930  (19  U.S.C.  1306).  the 
importation  of  cattle,  sheep,  or  other 
nmiinants.  or  swine,  or  of  fresh,  chilled, 
or  frozen  meat  of  such  animals  from  any 
country  in  which  rinderpest  or  foot-and- 
mouth  disease  exists  is  either  prohibited 
or  restricted,  and  such  animals  and 
products  may  be  seized  and  disposed  of 
in  order  to  prevent  the  dissemination  of 
foot-and-mouth  disease  and  rinderpest, 
into  or  within  the  United  States. 

Plant  Protection  and  Quarantine 
inspectors  and  Veterinary  Service 
inspectors,  both  of  the  U.S.  Department 
of  Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  carry  out  these 
authorities  by  inspecting  certain  carriers 
and  travelers  arriving  at  U.S.  ports.  Such 
carriers  and  travelers  could  knowingly 
or  unknowingly  transport  injurious  plant 
diseases  or  pests,  or  the  contagion  of 
contagious,  infectious,  or  communicable 
diseases  of  animals  and/or  poultry,  into 
the  United  States. 

From  an  operational  standpoint, 
effective  inspections  can  only  be 
performed  if  APHIS  inspectors  are 
prepared  to  perform  inspections 
immediately  upon  arrival  of  the  carrier 
at  the  port.  This  is  because  any 
significant  time  lag  between  arrival  of 
the  carrier  and  performance  of  required 
inspections  or  other  activities  could 
result  in  the  removal,  knowingly  or 


unknowingly,  of  articles  which  could 
carry  or  transmit  injurious  plant 
diseases  or  fwsts  or  the  contagion  of 
contagious,  infectious,  or  communicable 
diseases  of  animals  and/or  poultry. 

However,  due  to  staffmg  levels, 
distances  which  must  be  traveled,  and 
other  administrative  considerations 
concerning  operations  at  airports  and 
harbors,  APHIS  personnel  cannot  meet 
the  arriving  aircraft  or  watercraft  which 
require  inspections  if  they  are  not 
informed,  in  advance,  of  the  date,  time, 
and  location  each  carrier  will  arrive.' 
Therefore,  in  order  to  help  ensure  that 
this  necessary  information  is  available 
to  APHIS  in  a  timely  fashion,  it  is 
proposed  to  amend  the  regulations  to 
add  a  new  9  330.111  to  read  as  follows: 

Section  330.111  Advance  notification  of 
arrival  of  aircraft,  ships,  and  other 
watercraft. 

The  pilot  of  any  aircraft,  master  of 
any  watercraft.  or  other  representative 
of  any  aircraft  or  watercraft  arriving  in 
the  United  States  from  any  place  outside 
thereof,  or  arriving  in  the  continental 
United  States  from  Hawaii  or  any 
territory  or  possession  of  the  United 
States,  shall  notify  the  Animal  and  Plant 
Health  Inspection  Service,  Plant 
Protection  and  Quarantine  (PPQ)  office 
which  serves  the  intended  port  of 
arrival,  and  shall  notify  all  subsequent 
ports  in  the  United  States  at  which  such 
aircraft,  or  watercraft  arrives,  of  such 
arrivals  as  follows: 

(a)  Notification  must  be  received  by 
the  appropriate  PPQ  office  not  less  than 
12  hours  in  advance  of  the  anticipated 
arrival  of  the  aircraft  or  watercraft  at 
the  port; 

(b)  Notification  may  be  made  by 
radio,  wire,  telephone,  or  any  other 
means;  and 

(c)  Notification  must  include  the 
following  information: 

(1)  The  name  or  other  identification  of 
the  individual  aircraft  or  watercraft: 

(2)  The  date  and  estimated  time  of 
arrival  at  the  port; 

*  It  should  be  noted  that  other  earners  arriving  in 
the  United  State*,  tuch  at  trains,  buses,  cars.  etc. 
mutt  enter  the  United  Statet  at  speciric  restricted 
entry  pointi  other  than  airporli  and  harbors.  These 
entry  points  are  tIafTed  and  operated  so  that  all 
inspections  and  other  required  functions  can  be 
performed  in  a  timely  fashion,  without  advance 
nolification  of  the  arrival  of  individual  carriers.  For 
these  reasons,  advance  notincalion  of  the  arrival  of 
these  carriers  does  not  appear  to  be  necessary. 


Federal  Regiater  /  Vol.  51.  No.  246  /  Monday.  December  29,  1988  /  Proposed  Roles 


46865 


(3)  The  specific  location  of  airival 
(dock,  pier,  wharf,  berth,  mole, 
anchorage,  gate,  facility,  etc.)  and; 

(4)  The  names  of  all  ports  outside  the 
continental  United  States  at  which  the 
carrier  has  embarked  crew  of 
passengers  or  loaded  cargo  destined  for 
the  United  States  since  its  most  recent 
call  at  a  port  in  the  continental  United 
States. 

(d)  If  the  estimated  time  of  arrival  of 
the  aircraft  or  watercraft  changes  by 
more  than  one  hour,  or  if  the  planned 
date  of  arrival  or  specific  location  of 
arrival  (dock,  pier,  whart  berth,  mole, 
anchorage,  gate,  facility,  etc.)  changes, 
the  PPQ  office  which  serves  the  port  of 
arrival  shall  be  notified  of  such  (±ange 
immediately. 

(e)  If  the  port  of  arrival  of  the  aircraft 
or  watercraft  changes  after  the  PPQ 
office  which  serves  the  originally- 
intended  port  of  arrival  has  been 
notified  of  the  anticipated  arrival  of  the 
carrier,  both  that  PPQ  office  and  the 
PPQ  office  which  serves  the  new  port  of 
arrival  shall  be  notified  of  such  change 
immediately. 

(f)  If  the  location  of  arrival  of  the 
watercraft  is  an  anchorage,  the  PPQ 
office  which  serves  the  port  of  arrival 
shaU  be  notified,  as  soon  as  possible 
after  the  watercraft  arrives  at  such 
anchorage,  of  the  dock,  pier,  wharf, 
bertti.  mole,  facility,  etc.,  to  which  the 
watercraft  will  move  thereafter,  and  the 
date  and  estimated  time  of  arrival  at 
such  dod(,  pier,  wharf,  berth,  mole, 
faciUty.  etc. 

(g)  /^withstanding  any  other 
provisions  of  this  section,  Ae  PPQ  office 
which  serves  the  port  of  arrival  need  not 
be  notified  in  advance  of  any  aircraft  or 
watercraft  which  meets  one  of  the 
following  conditions: 

(1)  The  aircraft  or  watercraft  is  not 
regnlaily  engaged  in  the  business  of 
carrying  passengers  or  cargo  few  a  fee; 

(2)  The  aircraft  has  been  granted 
continuing  landing  rights  by  the  U.S. 
Customs  Service; 

(3)  The  aircraft  has  been  inspected  in 
Hawaii  or  a  territory  or  poasession  of 
the  United  States  by  an  inspector  and 
precleared  based  on  a  determination  by 
such  inspector  that  the  aircraft 
contained  only  articles  tiiat  are  not 
prohibited  or  restricted  importation  into 
the  United  States  under  the  provisions 
of  7  CFR  Chapter  III  and  9  CFR  Chapter 
I; 

(4)  The  aircraft  has  been  iiupected  in 
a  forei^  port  by  an  inspector  and 
precleared  based  od  a  determination  by 
such  inspector  that  the  aircraft 
contained  only  articles  that  are  not 
prohibited  or  restricted  importation  into 
the  United  States  under  the  provisions 
of  7  CFR  Chapter  III  and  9  Chapter  I;  or 


(5)  The  aircraft  has  beea  inspected  by 
personnel  of  the  United  States  armed 
forces,  including  the  U.S.  Coast  Guard, 
in  Hawaii  or  a  territory  or  possession  of 
the  United  States,  or  in  a  foreign  port, 
and  precleared  based  on  a 
determination  by  such  personnel  that 
the  aircraft  contained  only  articles  that 
are  not  prolabited  or  restricted 
importation  into  the  United  States  under 
the  provisions  of  7  CFR  Chapter  III  and  9 
CFR  Chapter  L 

(6)  The  pilot  of  the  aircraft,  master  of 
the  watercraft,  or  other  representative  of 
the  aircraft  or  watercraft  has  been 
informed,  in  writing,  by  a  PPQ  inspector 
that  such  trotifkation  is  not  reqirired. 

The  proposed  regulations  would 
require  only  aircraft  and  watercraft 
which  require  inspection  services  to 
notify  United  States  ports  in  advance  of 
their  arrival. 

All  required  information  would  have 
to  be  provided  to  the  PPQ  office  which 
serves  the  port  of  airival.  Many  required 
inspections  and  other  activities 
performed  in  connection  with  the  arrival 
of  aircraft  and  watercraft  are  performed 
under  Veterinary  Services  authority, 
and  many  ports  have  Veterinary 
Services  offices.  However,  PPQ 
inspectors  at  the  ports  perform  all  initial 
inspections.  Also,  the  PPQ  offices  at  all 
ports  of  entry  are  prepared  and 
equipped  to  receive  notification  of  the 
arrival  of  aircraft  and  watercraft. 
Therefore,  the  proposed  regulation 
would  require  that  arriving  carriers 
noUfy  the  PPQ  office  at  the  port  of 
arrival. 

It  appears  that  the  PPQ  office  which 
serves  the  port  of  arrival  needs  a 
minimum  (d  12  hours  advance  notice  of 
the  arrival  of  an  aircraft  or  watercraft. 
This  time  is  necessary  in  order  to 
arrange  schedules  and  transportation  for 
personnel  to  meet  the  carrier  when  it 
arrives. 

The  itame  or  oth«'  identification  of  the 
aircraft  or  watercraft,  estimated  time 
and  date  of  arrival,  and  specific  location 
of  arrival,  are  all  needed  to  help  ensure 
than  an  inspector  can  meet  the  carrier  at 
the  time  and  place  it  arrives  at  the  port 
and  can  provide  immediate  inspection 
services.  The  information  concerning 
prior  ports  of  call  is  required  to  help 
PPQ  personnel  determine  the  exact 
inspection  services  which  may  be 
required. 

Under  the  proposed  regulations, 
certain  aircraft  and  watercraft  would  be 
exempted  from  the  requirement  that 
they  provide  advance  notification  of 
their  arrival  at  United  States  ports. 
These  exceptions  fall  into  four 
categories:  (1)  Aircraft  and  watercraft 
which  are  not  regularly  engaged  in  the 
business  of  canying  passengers  or  cargo 


for  a  fee:  (2)  aircri^  which  have  twen 
granted  continuing  landing  rights  ijy  the 
U.S.  Customs  Service;  (3)  aircraft  which 
have  been  inspected  under  specified 
conditions  by  specified  peraoimel  and 
which  have  been  precleared  based  on  a 
determination  that  they  contain  only 
articles  that  allow  imrestricted 
importation  into  the  United  States  under 
the  provisions  of  7  CFR  Chapter  III  and  9 
CFR  Chapter  I;  and  (4)  aircraft  and 
watercraft  of  which  the  pilot  master,  or 
other  representative,  as  appropriate,  has 
been  informed  in  writing  by  a  PPQ 
inspector  diat  sutii  notificatioB  is  not 
required  at  subsequent  consecutive 
ports  in  the  United  States. 

Advance  notice  of  arrival  ol 
precleared  aircraft  and  watercraft  does 
not  appear  to  be  necessary  because 
these  carriers  have  been  individually 
determined  in  advance  not  to  require 
inspection  at  their  U.S.  ports  of  arrival. 
Therefore,  an  inspector  does  not  need  to 
meet  and  inspect  these  carriers  when 
they  arrive,  and  no  personnel  or  travel 
arrangements  need  to  be  made. 
Likewise,  advance  notice  of  arrival  of 
airts-aft  which  have  been  granted 
continuing  landing  rights  by  U.S. 
Customs  Service  does  not  appear  to  be 
necessary.  The  arrival  schedules  of 
these  aircraft  are  published,  and  PPQ 
offices  at  the  various  ports  receive 
copies  in  advance,  llierefore,  individual 
notification  of  the  arrival  of  these 
carriers  is  not  necessary. 

With  regard  to  aircraft  and  watercraft 
which  are  not  regularly  engaged  In  the 
business  of  carrying  passengers  or  cargo 
for  a  fee,  most  of  these  carriers  are 
private  carriers  traveling  between 
Canada  and  the  United  States  or 
between  Mexico  and  the  United  States. 
Statistics  compiled  by  the  Animal  and 
Plant  Health  Inspection  Service  over  the 
last  10  years  show  that  no  significant 
disease  or  pest  risk  is  posed  by  these 
carriers.  In  addition,  due  to  the  large 
nimibers  of  these  carriers,  it  is  not 
practical  to  inspect  each  of  these 
carriers  arriving  in  the  United  States. 
Finally,  a  PPQ  inspector  may,  under 
certain  circumstances,  inform  the 
representative  of  a  carrier  in  writing 
that  the  carrier  is  not  required  to  notify 
subsequent  consecutive  ports  in  the 
United  States  in  advance  of  its  arrival. 
Such  circumstances  would  include,  but 
not  be  limited  to,  cases  where  a  carrier 
was  inspected  at  one  port  in  the  United 
States  and  found  to  contain  only  articles 
that  are  allowed  imrestricted 
importation  into  the  United  States  imder 
the  provisions  of  7  CFR  Chapter  HI  and  9 
CFR  Chapter  L  In  these  cases,  further 
inspections  would  not  be  necessary  at 
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subsequent  consecutive  ports  in  the 

United  States. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department  it  has  been 
determined  that  this  proposed  rule 
would  have  an  e^ect  on  the  economy  of 
less  than  $100  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  action  would,  with 
certain  exceptions,  affect  all  aircraft  and 
watercraft  arriving  at  United  States 
ports  from  specified  points  outside  the 
United  States  and  from  specified  points 
within  the  United  States.  However,  this 
proposed  action  would  require  that  such 
aircraft  and  watercraft  merely  inform 
PPQ  in  advance  of  their  arrival  at 
United  States  ports.  Existing 
requirements  for  inspection,  seahng,  and 
quarantine  would  not  be  affected  by 
adoption  of  this  proposal. 

Under  the  circiunstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Paperwork  Reduction  Act. 

in  accordance  with  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  the  information 
collection  provisions  that  are  included 
in  this  proposed  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (0MB). 
Written  comments  concerning  any 
information  collection  provisions  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Attention:  Desk  Officer  for 
APHIS,  Washington,  DC  20503.  A 
duplicate  copy  of  such  comments  should 
be  submitted  to  Steven  R.  Poore,  Acting 
Assistant  Director.  Regulatory 
Coordination.  APHIS.  USDA.  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 


consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 

List  of  Subjects  in  7  CFR  Part  330 

Customs  duties  and  inspection. 
Garbage,  Imports,  Plant  diseases.  Plant 
pests,  Plants  (Agriculture).  Quarantine, 
Soil,  Stone  and  quarry  products. 
Transportation. 

PART  330— FEDERAL  PLANT  PEST 
REGULATIONS:  GENERAL;  PLANT 
PESTS:  SOIL,  STONE,  AND  QUARRY 
PRODUCTS;  GARBAGE 

Under  the  circumstances  described 
above,  it  is  proposed  to  amend  the 
regulations  in  Part  330.  7  CFR  Chapter 
III.  as  follows: 

1.  The  authority  citation  for  Part  330 
would  be  revised  to  read  as  follows  and 
the  authority  citations  following  the 
sections  in  Part  330  are  removed:- 

Authority:  7  U.S.C.  147a,  ISObb,  ISOdd- 
\50fi.  161. 162.  l&4a.  450,  2260: 19  U.S.C.  1306: 
21  U.S.C.  Ill,  114a:  31  U.S.C.  9701;  42  U.S.C. 
4331,  4332:  44  U.S.C.  3807;  7  CFR  2.17.  2.51. 
and  371.2(c). 

§330.100    (Afiwnded) 

2.  In  S  330.100.  the  paragraph 
designations  would  be  removed,  the 
defintions  would  be  rearranged  in 
alphabetical  order,  and  the  following 
defintion  would  be  added  in 
alphabetical  order: 

Arrival  (arrive).  The  estimated  time  of 
docking  or  landing. 

3.  In  Part  330.  a  new  S  330.111  would 
be  added  to  read  as  follows: 

§330.111    Advance  nottftcation  of  arrival 
of  aircraft,  ships,  and  ottwr  watercraft 

The  pilot  of  any  aircraft,  master  of 
any  watercraft,  or  other  representative 
of  any  aircraft  or  watercraft  arriving  in 
the  United  States  from  any  place  outside 
thereof,  or  arriving  in  the  continented 
United  States  from  Hawaii  or  any 
territory  or  possession  of  the  United 
States,  shall  notify  the  Animal  and  Plant 
Health  Inspection  Service.  Plant 
Protection  and  Quarantine  (PPQ)  office 
which  serves  the  intended  port  of 
arrival,  and  shall  notify  all  subsequent 
ports  in  the  United  States  at  which  such 
aircraft  or  watercraft  arrives,  of  such 
arrivals  as  follows: 

(a)  Notification  must  be  received  by 
the  appropriate  PPQ  office  not  less  than 
12  hours  in  advance  of  the  anticipated 
arrival  of  the  aircraft  or  watercraft  at 
the  port; 

(b)  Notification  may  be  made  by 
radio,  wire,  telephone,  or  any  other 
means;  and 

(c)  Notification  must  include  the 
foUowing  information: 


(1)  The  name  or  other  identification  of 
the  individual  aircraft  or  watercraft; 

(2)  The  date  and  estimated  time  of 
arrival  at  the  port; 

(3)  The  specific  location  of  arrival 
(dock,  pier,  wharf,  berth,  mole, 
anchorage,  gate,  facility,  etc.),  and; 

(4)  The  names  of  all  ports  outside  the 
continental  United  States  at  which  the 
carrier  has  embarked  crew  or 
passenagers  or  loaded  cargo  destined 
for  the  United  States  since  its  most 
recent  call  at  a  port  in  the  continental 
United  States. 

(d)  If  the  estimated  time  of  arrival  of 
the  aircraft  or  watercraft  changes  by 
more  than  one  hour,  or  if  the  planned 
date  of  arrival  or  specific  location  of 
arrival  (dock,  pier,  wharf,  berth,  mole, 
anchorage,  gate,  facility,  etc)  changes, 
the  PPQ  office  which  serves  the  port  of 
arrival  shall  be  notified  of  such  changes 
immediately. 

(e)  If  the  port  of  arrival  of  the  aircraft 
or  watercraft  changes  after  the  PPQ 
office  which  serves  the  originally- 
intended  port  of  arrival  has  been 
notified  of  the  anticipated  arrival  of  the 
carrier,  both  that  PPQ  office  and  the 
PPQ  office  which  serves  the  new  port  of 
arrival  shall  be  notified  of  such  change 
immediately. 

(f)  If  the  location  of  arrival  of  the 
watercraft  is  an  anchorage,  the  PPQ 
office  which  serves  the  port  of  arrival 
shall  be  notified,  as  soon  as  possible 
after  the  watercraft  arrives  as  such 
anchorage,  of  the  dock,  pier,  wharf, 
berth,  mole,  facility,  etc..  to  which  the 
watercraft  will  move  thereafter,  and  the 
date  and  estimated  time  of  arrival  at 
such  dock,  pier,  wharf,  berth,  mole, 
facility,  etc. 

(g)  Notwithstanding  any  other 
provision  of  this  section,  the  PPQ  office 
which  serves  the  port  of  arrival  need  not 
be  notified  in  advance  of  any  aircraft  or 
watercraft  which  meets  one  of  the 
following  conditions: 

(1)  The  aircraft  or  watercraft  is  not 
regularly  engaged  in  the  business  of 
carrying  passengers  or  cargo  for  a  fee; 

(2)  The  aircraft  has  been  granted 
continuing  landing  rights  by  the  U.S. 
Customs  Service; 

(3)  The  aircraft  has  been  inspected  in 
Hawaii  or  a  territory  or  possession  of 
the  United  States  by  an  inspector  and 
precleared  based  on  a  determination  by 
such  inspector  that  the  aircraft 
contained  only  articles  that  are  not 
prohibited  or  restricted  importation  into 
the  United  States  under  the  provisions 
of  7  CFR  Chapter  III  and  9  CFR  Chapter 
I: 

(4)  The  aircraft  has  been  inspected  in 
a  foreign  port  by  an  inspector  and 
precleared  based  on  a  determination  by 
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such  inspector  that  the  aircraft 
contained  only  articles  that  are  not 
prohibited  or  restricted  importation  ioto 
the  United  States  under  the  provisions 
of  7  CFR  Chapter  lU  and  9  Chapter  I;  or 

(5)  The  aircraft  has  been  inspected  by 
personnel  of  the  United  States  armed 
forces,  including  the  U.S.  Coast  Guard, 
in  Hawaii  or  a  territory  or  possession  of 
the  United  States,  or  in  a  foreign  port, 
and  precleared  based  on  a 
determination  by  such  personnel  that 
the  aircraft  contained  only  articles  that 
are  not  prohibited  or  restricted 
importatioa  into  the  United  States  under 
the  provisiona  of  7  CFR  Chapter  III  and  9 
CFR  Chapter  I. 

(6)  The  pilot  of  the  aircraft,  master  of 
the  watercraft,  or  other  representative  of 
the  aircraft  or  watera-aft  has  tieen 
infonned.  ia  writing,  by  a  PPQ  inspector 
that  such  notification  is  not  required  at 
subsequent  consecutive  ports  in  the 
United  States. 

Done  at  Washington,  DC,  this  3Snd  day  of 
December  1986. 

W.Helm*, 

Deputy  AdminiatratOT,  Ptant  Protection  and 
Quaraatiae.  Animal  aad  Plant  Health 
Inspection  Service. 

|FR  Doc  fl6-29005  FUed  12^24-86;  8:45  am] 
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(Docket  No.  8S-0231 

Equine  Infectious  Anemia 

AQENCV:  Antmal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Proposed  rule. 

SUMHARY:  This  document  proposes  to 
amend  the  regulations  in  9  CFR  Part  75 
to  allow,  under  certain  cooditions,  the 
interstate  sfaipsoent  of  horses  and  other 
equines  wtiidi  have  been  tested  and 
found  positive  for  equine  infections 
anemia  to  an  approved  stockyard  for 
sale  for  immediate  slaughter.  This  action 
appears  to  be  necessary  to  encourage 
the  slaughter  of  animals  affected  with 
equine  infectious  anemia. 

DATE:  Written  comments  must  be 
received  on  or  before  February  27, 1987. 
AOORESS:  Written  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Steven  R.  Poore.  Acting  Assistant 
Director.  Regulatory  Coordination, 
APHIS,  USDA,  Room  728,  Federal 
BuiMtng,  6605  Belcrest  Road. 
Hsrattsville.  MD  20782.  Comments 
should  state  that  they  are  in  reference  to 
Docket  Number  85-023.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 


between  8  ajn.  and  4:30  p.m..  Monday 
through  Friday,  except  holidays. 
FOR  WTIM  WWWIMATIOIl  OOHTACT: 
Dr.  C.  A.  Gipsoa,  Program  Planning 
Staff.  VS.  APHIS,  USDA,  Room  84S. 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  301-438-8321. 
SUPPI^MENTARY  INFORMATION:  . 

flw  SgUHlPO 

The  regulations  in  9  CFR  Part  75 
(referred  to  below  as  the  regulations) 
contain,  among  other  things,  provisions 
concerning  the  interstate  movement  of 
horses,  asses,  ponies,  mules,  and  zebras 
which  have  been  tested  and  found 
postive  for  equine  infectious  anemia 
(referred  to  below  as  ElA).  also  known 
as  swamp  fever. 

The  regulations  are  designed  to  help 
stop  the  spread  of  EIA.  The  regulations 
in  i  75.4(b)  provide  that  reactor  animals 
may  be  moved  interstate,  under  certain 
conditions,  only:  (1)  For  inunediate 
slaughter;  (2)  to  a  diagnostic  or  research 
facility;  or  (3)  to  the  animal's  home  farm. 

Euthanasia  and  slau^ter  of  EIA 
reactor  animals  are  the  niost  effective 
means  of  eradicating  BIA.  This  is 
because  euthanasia  and  slaughter 
eliminate  diseased  animals  as  sources  of 
infection. 

Although  euthanasia  and  slaughter 
are  most  effective,  several  factors 
discourage  owners  of  EIA  reactor 
animals  frooi  disposing  of  their  animals 
by  these  methods.  First,  owners  are 
discouraged  from  euthanizing  their 
animals  because  they  receive  no  money 
for  salvage  of  the  animal  and  thereby 
incurs  total  financial  loss.  Second,  even 
if  owners  send  their  affected  animals  to 
slaughter  and  they  do  receive  money  for 
salvage,  they  are  discoorged  from 
slaughtering  their  antmals  beceose  of 
the  difficulty  and  oest  of  shilling  die 
animal  to  slaughter. 

Only  13  slsttghtering  establishments 
in  the  contig«ous  48  States  slau^ter 
EIA  reactor  equines.  Because  of  the 
geographical  distribution  of  these 
establishments,  equine  owners  in  many 
states  must  ship  their  reactor  animals 
long  distances  to  be  slaughtered, 
sometimes  hundreds  of  laiies.  Because 
animal  owners  almost  always  have  only 
one  EIA  reactor  to  dispose  of  st  a  time, 
the  cost  of  shipment  can  be  extremely 
high.  The  high  cost  discourages  many 
owners.  Owner  who  do  decide  to  pay 
the  shipping  costs  often  have  difficulty 
locating  a  willing  shipper.  Shippers 
make  a  greater  profit  hauhng  a  full  load 
of  ammals.  llMy  are  therefore  reluctant 
to  haul  a  single  animal  and  some 
shippers  sticky  refuse  to  do  so.  The 
result  of  this  situation  is  that  animals 
which  would  otherwise  be  slaughtered 


are  instead  kept  by  their  owners.  Rather 
than  being  ehaiiwated  as  possible 
sources  ai  iofedioa  these  anianis 

remain  as  potential  sources  of  disease. 

It  appears  that  aUowrtng  the  interstate 
movement  of  EIA  reactor  animals  to  an 
approved  stockyard  for  sale  and 
immediate  shipssent  to  slaughter  would 
encourage  owners  of  EIA  reactor 
animals  to  dispose  of  them,  thus 
removing  such  animals  as  sources  of 
infection.  It  appears  that  ender  such  a 
system  it  would  be  less  expensive  and 
easier  for  owners  of  reactor  animals  to 
dispose  of  them.  It  also  appears  that  the 
effectiveness  of  the  current  program  to 
help  stop  the  spread  of  EIA  would  be 
enhanced.  Therefore,  this  document 
proposes  to  amend  the  regolations  to 
allow,  under  certain  conditions,  the 
movement  of  EIA  reactor  animals 
interstate  to  an  approved  stockyard  for 
sale  and  immediate  ^ipment  to 
slaughter.  This  doocment  also  proposes 
to  add  a  definition  of  "approved 
stockyard"  to  the  regulations. 

Specifically,  ttie  proposed 
amendments  would  provide  that 
animals  affected  with  EIA  could  be 
shipped  interstate  to  no  more  than  one 
approved  stockyard  for  sale  and 
immediate  shipment  to  slaughter.  In 
addition,  such  animals  would  be 
rquired.  within  30  days  of  their  arrival  at 
the  approved  stockyard  to  be  shipped 
from  the  market  direcdy  to  slaughter. 

It  appears  to  be  necessary  to  require 
such  EIA  reactor  animals  to  be  shipped 
interstate  only  to  approved  stockyards. 
This  appears  to  be  necessary  to  help 
ensure  that  such  animals  do  not  spread 
EIA  while  in  marketing  chaimels. 
Stockyards  would  be  approved  to 
handle  EIA  reactor  animals  only  if  they 
enter  into  an  ageemeot  wiach  sets  forth 
the  standards  aecessaty  to  obtain  and 
maintain  approval.  Since  those  legally 
responsible  for  operation  of  the 
stockyard  can  ensure  that  the  standards 
necessary  for  approval  are  met.  it 
appears  to  be  appropriate  to  have  the 
operator  of  the  stockyard  enter  into  such 
an  agreement  This  proposal  sets  forth 
the  specific  agreement  in  §  75.4(c). 

Specifically,  this  proposal  provides  for 
shipment  of  certain  horses  and  other 
equiaes  injerstate  through  specifically 
approved  stockyards,  thereby 
faciiitatiog  interstate  atovement  while 
reducing  the  cost  of  movement  to 
owners  of  such  animals.  The  standards 
contained  in  the  agreemeoi  set  fortii  in 
proposed  i  75.4(c)  are  necessary  to 
ensure  that  horses  and  other  equines  are 
received,  handled,  and  released  by  the 
stockyards  in  accordance  with  the 
regulations  and  in  a  manner  which 
would  help  ensure  the  prevention  of  the 
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spread  of  EIA.  It  also  appears  that 
records  would  be  maintained  which 
would  allow  tracing  of  such  animals  if 
needed  to  locate  the  source  of  an  EIA 
infection  and  stop  spread  of  the  disease. 

In  addition,  it  appears  to  be  necessary 
to  require  that  EIA  reactor  animals  pass 
through  no  more  than  one  stockyard 
before  shipment  to  slaughter,  and  to 
limit  the  length  of  time  to  30  days  that 
EIA  reactor  animals  would  be  allowed 
to  remain  at  the  stockyard  prior  to 
shipment  to  slaughter.  These  restrictions 
appear  to  be  necessary  to  minimize  any 
disease  risk  posed  by  such  animals  by 
helping  to  ensure  that  such  animals  do 
not  reenter  commercial  channels  after 
they  are  sold  for  slaughter,  and  by 
helping  to  ensure  that  such  animals  are 
slaughtered  expeditiously. 

Finally,  it  appears  that  adoption  of  the 
proposed  regulations  would  pose  no 
significant  additional  disease  risk.  EIA 
reactor  animals  already  move  intrastate 
through  stockyards  to  slaughter,  and  it  is 
anticipated  that  fewer  than  500  EIA 
reactor  animals  a  year  would  move 
interstate  through  stockyards  to 
slaughter  under  the  proposed 
regulations. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  proposed  rule  is  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  proposed  rule  would  not  have  a 
significant  annual  effect  on  the  economy 
and  would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  would  not  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  anticipated  that  the  number  of 
EIA  reactor  horses  and  other  equines 
which  would  be  moved  interstate  under 
the  amended  provisions  of  Part  75  would 
be  insignificant  compared  with  the  total 
number  of  horses  and  other  equines 
moved  interstate. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  document  have  been 


approved  by  the  O^ice  of  Management 
and  Budget  (OVfB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  control  number  0579- 
0051. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  3015,  Subpart  V). 

List  of  Subjects  in  9  CFR  Part  75 

Animal  diseases.  Contagious  equine 
metritis,  Dourine,  Equine,  Equine 
infectious  anemia,  Horses,  Quarantine, 
Transportation. 

PART  75— COMMUNICABLE  DISEASE 
IN  HORSE.  ASSES,  PONIES.  MULES, 
AND  ZEBRAS 

Accordingly,  it  is  proposed  to  amend  9 
CFR  Part  75  as  follows: 

1.  The  authority  citation  for  Part  75 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  111-113. 115, 117, 120, 
121. 123-128, 134-134(h):  7  CFR  2.17,  2.51.  and 
371.2(d). 

2.  In  §  75.4.  the  heading  would  be 
revised  to  read  as  follows: 

§  75.4,    Interstate  movement  of  equine 
Infectious  anemia  reactors  and  approval  of 
iat>oratortes,  diagnostic  facilities,  reseerch 
fsciiitiee,  and  stockyards. 

3.  In  9  75.4,  paragraph  (a)  would  be 
amended  to  add,  in  alphabetical  order, 
the  following  definition: 

•  •        •        •        • 

Approved  stockyard.  A  stockyard, 
livestock  market,  or  other  premises, 
under  state  or  federal  veterinary 
supervision  where  horses  or  other 
equines  are  assembled  for  sale  or  sale 
purposes,  and  which  has  been  approved 
by  the  Deputy  Administrator  under  this 
Part. 

*  •        •        •        * 

4.  In  5  75.4,  paragraph  (b)  would  be 
amended  to  change  "(b)(1),  (b)(2),  or 
(b)(3)"  in  the  first  sentence  to  read 
"(b)(1),  (b)(2),  (b)(3),  or  (b)(4)".  to  change 
the  period  at  the  end  of  paragraph  (b)(3] 
to  ";  and",  and  to  add  a  new  paragraph 
(b)(4)  to  read  as  follows: 

(b)  *  •  * 

(4)  The  reactor  is  moved  interstate 
through  no  more  than  one  approved 
stockyard  for  sale  for  immediate 
slaughter,  and  is  moved  within  30  days 
of  its  arrival  at  the  approved  stockyard 
direct  to  slaughter  at  a  Federally 
inspected  slaughtering  establishment 
operating  under  the  provisions  of  the 


Federal  Meat  Inspection  Act  (21  U.S.C. 
601  et  seq]  or  to  a  State-inspected 
slaughtering  establishment  that  has 
inspection  by  a  State  representative  at 
the  time  of  slaughter. 
*****  .     . 

5.  In  §  75.4,  the  heading  to  paragraph 
(c)  would  be  revised  to  read  "Approval 
of  Laboratories,  Diagnostic  or  Research 
Facilities,  and  Stockyards. "  and  a  new 
paragraph  (c)(3)  would  be  added  to  read 
as  follows: 

S  7S.4    Interstate  movement  of  equine 
Infectious  anemia  reactors  and  approval  of 
laboratories,  diagnostic  facilities,  reaearcti 
facilities,  and  stociiyard. 

***** 

(c)  *  •  • 

(3)  The  Deputy  Administrator  will 
approve  stockyards  to  handle  reactors 
moved  interstate  under  paragraph  (b)(4) 
of  this  section  when  the  operator  ♦  of  the 
stockyard  executes  the  following 
agreements: 

Agreement  for  Specifically  Approved 
Stockyard  for  Handling  Known  Equine 
Infectious  Anemia  Reactor  Horses  and  Other 
Equines  Pursuant  to  Title  9  of  the  Code  of 
Federal  Regulations 

(Name  of  Stockyard) 


(Address  of  Stockyard) 

I,  (name  of  operator),  operator  of  (name  of 
stockyard),  hereby  agree  to  maintain  and 
operate  this  stockyard  at  (premises  location) 
in  accordance  with  each  of  the  provisions  set 
forth  herein. 

Cooperation 

(1)  An  accredited  veterinarian.  State 
representative,  or  Veterinary  Services 
representative  shall  be  on  the  stockyard 
premises  on  sale  days  to  perform  duties  in 
accordance  with  State  and  Federal 
Regulations. 

(2)  The  Stale  animal  health  official  and  the 
Veterinarian  in  charge  shall  tie  furnished 
with  a  current  schedule  of  sale  days  which 
apply  to  the  stockyard  and  any  revision  to 
the  schedule  of  sale  days  prior  to 
implementation  of  such  revision. 

(3)  State  representatives  and  Veterinary 
Services  representatives  shall  be  granted, 
during  normal  business  hours,  access  to 
stockyard  premises  and  facilities  to 
determine  compliance  with  the  requirementf 
of  Title  9.  Code  of  Federal  Regulations  and 
the  Standards  of  this  agreement. 

Handling  of  Horses  and  Other  Equines 

(4)  Horses  and  other  equines  shall  be 
received,  handled,  and  released  by  the 
stockyard  only  in  accordance  with  Title  9  of 
the  Code  of  Federal  Regulations. 

(5)  Any  horses  and  other  equines  classified 
as  equine  infectious  anemia  reactors  and 
accepted  by  the  stockyard  for  sale  shall  be: 
(a)  Placed  in  quarantined  pens  and  (b) 


*  The  operator  shall  be  the  individual  legally 
responsible  for  the  day-to-day  operations  of  the 
specirically  approved  stockyard. 
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consigned  from  the  stockyard  only  to  a 
slaughtering  establishment  in  accordance 
with  Title  9.  Code  of  Federal  Regulations, 
Part  75. 

(6)  Horses  and  other  equines  which  are  not 
classified  as  equine  infectious  anemia 
reactors  shall  not  be  placed  in  quarantined 
pens  without  prior  cleaning  and  disinfection 
of  such  pens  in  accordance  with  paragraph  9 
of  this  agreement. 

Facilities 

(7)  Quarantined  pens  for  the  confinement 
of  horses  end  other  equines  classified  as 
equine  infectious  anemia  reactors  shall  be  (a) 
clearly  placarded  "Quarantined,"  "Equine 
Infectious  Anemia,"  or  "Swamp  Fever"  and 
(b)  cleaned  and  disinfected  in  accordance 
with  Title  9,  Code  of  Federal  Regulations, 

S  71.4  before  being  used  to  pen  horses  and 
other  equines  which  are  not  equine  infectious 
anemia  reactors. 

(8)  Serviceable  equipment  for  cleaning  and 
disinfecting  shall  be  furnished  and 
maintained  with  adequate  disinfectant  on 
hand. 

Cleaning  and  Disinfection 

(9)  The  stockyard  shall  be  cleaned  and 
disinfected  in  accordance  with  Title  9,  Code 
of  Federal  Regulations,  S  71.4. 

Fly  Control  Program 

(10)  The  stockyard  shall  have  in  effect  a  fly 
control  program  utilizing  at  least  one  of  the 
following:  baits,  fly  strips,  electric  bug  killers 
("Fly  Zappers ",  "Fly  Snappers",  or  similar 
equipment),  periodic  pesticide  spraying. 
Records 

(11)  Any  document  relating  to  animals 
which  are  or  have  been  in  the  stockyard  shall 
be  maintained  by  the  stockyard  for  a  period 
of  1  year. 

(12)  State  representatives  and  Veterinary 
Services  representatives  shall  be  granted, 
during  normal  business  hours,  access  to  all 
documents  required  to  be  maintained 
pursuant  to  paragraph  11  of  this  agreement 
and  authority  to  reproduce  such  documents 
upon  request. 

'■ .  hereby  acknowledge  receipt  of  a 

copy  of  Title  9.  Code  of  Federal  Regulations. 
Parts  71  and  75  and  hereby  acknowledge  that 
I  have  been  informed  and  understand  that 
failure  to  abide  by  the  provisions  of  this 
agreement  constitutes  a  basis  for  the 
withdrawal  of  approval  from  this  stockyard. 
Request  Approval 

•Operator  of  the  Stockyard  

Date — 

Recommended  Approval 

State  and  AnimalHealth  Official    

Date 


•The  operator  shall  be  the  individual 
legally  responsible  for  the  day-to-day 
operations  of  the  specifically  approved 
stockyard. 

Recommended  Approval 

Veterinarian  in  Charge  

Date — 


and  Withdrawal  of  Approval  of 
Laboratories,  Diagnostic  or  Research 
Facilities,  and  Stockyards." 

7.  In  §  75.4,  paragraph  (d)  introductory 
text,  would  be  amended  to  insert  "or  of 
any  stockyard  to  handle  reactors  under 
this  Part,"  after  "or  of  any  diagnostic  or 
research  facility  to  receive  reactors 
moved  interstate,"  and  to  insert  "or 
stockyard"  after  "the  laboratory  or 
diagnostic  or  research  facility". 

8.  In  §  75.4,  the  introductory  sentence 
of  paragraph  (d)  would  be  further 
amended  to  change  the  period  to  a 
comma  and  to  add  "or.  in  the  case  of  a 
stockyard,  upon  a  determination  that  the 
stockyard  is  not  maintained  and 
operated  in  accordance  with  the 
standards  specified  in  the  agreement 
entered  into  by  the  operator  of  such 
stockyard." 

9.  In  §  75.4,  paragraph  (d)(1)  would  be 
amended  to  add  "or  stockyard  after 
"laboratory  or  facility". 

10.  In  S  75.4,  paragraph  (d)(2)  would 
be  amended  to  add  "or  stockyard  after 
"laboratory  or  facility"  wherever  it 
appears  in  the  paragraph. 

11.  In  S  75.4,  a  new  paragraph  (d)(5) 
would  be  added  to  read  as  follows: 

§  75.4    Interstate  movement  of  equine 
Infectious  anemia  reactors  and  approval  of 
laboratories,  diagnostic  facilities,  researctt 
facilities,  a.-)d  stockyards. 
***** 

(d)  *  *  * 

(5)  Approval  for  a  stockyard  to  handle 
reactors  under  this  Part  will  be 
automatically  withdrawn  by  the  Deputy 
Administrator  when  the  operator  of  the 
approved  stockyard  notifies  the  Deputy 
Administrator,  in  writing,  that  the 
stockyard  no  longer  handles  reactors 
moved  interstate  under  this  Part 

Done  at  Washington,  DC,  this  22nd  day  of 
December  1986. 

I.K.  AtweU. 

Deputy  Administrator,  Veterinary  Services. 
(FR  Doc.  86-29004  Filed  12-24-86;  8:45  am) 

BILUNG  CODE  3410-34.41 


Approval  Granted 

Deputy  Administrator.  Veterinary  Services 

Date . 


6.  In  S  75.4,  the  heading  to  paragraph 
(d)  would  be  revised  to  read  "Denial 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  701  and  741 

Organization  and  Operations  of 
Federal  Credit  Unions;  and 
Requirements  for  Insurance  and 
Voluntary  Termination  of  Insurance 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  June  19. 1986.  the  NCUA 
Board  issued  a  proposed  rule.  Part  706  of 
the  NCUA  Rules  and  Regulations — 


Member  Business  Loans  by  Federally- 
Insured  Credit  Unions  [see  51  FR  23234. 
June  26. 1986).  The  comment  period 
closed  on  September  30, 1986.  This 
proposed  rule  is  a  revision  of  the  June  19 
proposal  and  reflects  changes  and 
amendments  resulting  from  the 
comments  received.  Based  upon  the 
suggestions  of  some  of  the  commenters, 
the  revised  proposed  rule  has  been 
integrated  with  the  existing  lending 
rules  for  Federal  credit  unions  (FCU's) 
and  rules  on  requirements  for  insiu'ance 
for  all  federally-insured  credit  unions. 
The  rule  is  again  being  issued  as  a 
proposal  to  give  all  interested  parties  an 
opportunity  to  comment  on  those 
amendments  that  were  not  part  of  the 
original  proposal  and  also  to  allow  for 
further  comment  on  all  aspect  of  the 
rule. 

DATE:  Comments  must  be  received  on  or 
before  January  30, 1987. 

address:  Send  comments  to  Rosemary 
Brady,  Secretary,  National  Credit  Union 
Administration  Board,  1776  G  Street. 
NW..  Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Leonard  Skiles.  Regional  Director, 
Region  V  (Austin).  611  East  6th  Street. 
Suite  407.  Austin.  TX  78701;  or  D. 
Michael  Riley,  Director,  Office  of 
Examination  and  Insurance,  or  Steven  R. 
Bisker,  Assistant  General  Coimsel,  1776 
G.  St..  NW.,  Washington,  DC  20456,  or 
telephone:  (512)  482-5131  (Mr.  Skiles)  or 
(202)  357-1065  (Mr.  Riley)  or  (202)  357- 
1030  (Mr.  Bisker). 
SUPPt.EMENTARY  INFORMATION: 
Approximately  350  comment  letters 
were  received  concerning  Proposed  Part 
706— Member  Business  Loans  by 
Federally-Insured  Credit  Unions. 
Approximately  half  of  the  commenters 
supported  a  regulation,  although  cdmost 
all  of  these  commenters  recommended 
changes  to  the  proposed  rule.  Almost 
half  of  the  comments  were  frogi  FCU's 
and  about  one-third  from  federally 
insured  state  chartered  credit  unions 
(FISCU's).  Comments  were  also  received 
from  the  national  credit  union  trade 
associations,  state  credit  union  leagues, 
state  credit  union  supervisors,  and 
members  of  the  U.S.  Congress.  Of  the 
FCU's  and  FISCU's  commenting,  there 
was  about  an  even  split  between  those 
in  favor  of  a  rule  and  those  opposed. 
The  sections  of  the  proposal  eliciting  the 
most  comments  were  §  706.1(a] — 
Definition  of  "member  business  loan"; 
5  706.2 — Limitations  on  member 
business  loans  (10%  of  reserves  for  one 
individual  and  300%  of  reserves  for  all 
loans  in  the  aggregate);  5  706.3— Written 
loan  policies:  §  706.8(a)— Prohibition  on 
loans  to  directors:  and  S  706.6(d] — 
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Limitation  on  loans  to  nonnatural 
persons. 

The  NCUA  Board  remains  firmly 
convinced  that  regulation  of  business 
lending  acitivity  by  federally-insured 
credit  unions  is  warranted  and 
necessary.  Recent  call  report  data 
indicates  that,  system-wide, 
approximately  $1  billion  in  business 
loans  are  held  by  federally-insured 
credit  unions.  Through  NCUA's 
examination  process,  it  is  known  that  in 
excess  of  $300  million  of  these  loans  are 
classified  as  problem  (delinquent, 
substandard,  nonperforming)  loans.  This 
is  a  problem  loan  ratio  of  at  least  30%, 
as  compared  to  an  average  2%  ratio  of 
delinquent  loans  in  credit  unions' 
consumer  loan  portfolios.  Further,  as 
discussed  in  the  preamble  to  the 
previous  proposal,  a  limited  number  of 
liquidations  and  serious  problem  cases 
involving  business  loan  losses  by  credit 
unions  with  nonexistent  or  totally 
inadequate  policies  and  procedures 
have  resulted  in  millions  of  dollars  in 
losses  to  the  National  Credit  Union 
Share  Insurance  Fund  in  recent  years. 
These  are  losses  that  are  indirectly 
borne,  dollar  for  dollar,  by  all  federally- 
insured  credit  unions. 

The  Board  believes  that  reasonable 
regulation  will  assist  in  addressing  these 
problems  without  placing  a  burden  on 
credit  unions  that  operate  sound 
business  loan  programs.  These  revised 
proposed  rules  incorporate  substantial 
changes  designed  to  address  legitimate 
concerns  of  the  commenters  while 
accomplishing  the  goal  of  safe  and 
sound  operation  of  business  loan 
programs  by  those  credit  unions  that 
choose  to  offer  such  loans  in  order  to 
meet  the  needs  of  their  membership. 

Further,  it  is  recognized  that 
regulation  alone  cannot  ensure  safe  and 
sound  operation  of  business  loan 
programs.  Concentrated  education  and 
training  efforts  are  being  undertaken  by 
NCUA.  the  state  regulators,  credit  union 
trade  associations  and  other  credit 
union  organizations,  and  such  efforts 
will  continue  in  the  coming  months. 

Major  Changes  From  Prior  Proposed 
Rule 

Structural  Change 

This  proposed  rule  is  inte^ated  into 
the  existing  rule,  S  701.21  (12  CFR 
701.21),  Loans  to  Members  and  Lines  of 
Credit  to  Members,  and  the  existing 
rule.  Part  741  (12  CFR  Part  741). 
Requirements  for  Insurance  and 
Voluntary  Termination  of  Insurance, 
rather  than  adding  a  new  Part  706.  as 
previously  proposed.  The  NCUA  Board 
is  now  proposing  to  add  a  new 
subsection  (h).  Member  Business  Loans, 


to  §  701.21  and  to  amend  subsections  (a), 
(c)(5),  (c)(8).  and  (d)(5)  of  9  701.21;  and 
add  a  new  S  741.3,  Minimum  Loan  Policy 
Requirements,  to  Part  741. 

Substantive  Changes 

Definition  of  "Member  Business  Loan  " 

Many  commenters  suggested  that 
business  loans  which  are  fully  secured 
by  either  a  1  to  4  family  residential 
dwelling  or  the  member's  shares  in  the 
credit  union,  or  that  are  fully  guaranteed 
as  to  principal  and  interest  by  a 
government  agency  (Federal  or  state),  be 
excluded  from  the  defmition  of  member 
business  loan.  The  Board  agrees  and  has 
amended  the  definition  accordingly.  The 
1  to  4  family  dwelling  provision  does  not 
exclude  loans  to  fund  real  estate 
development  projects  from  the  defmition 
of  member  business  loan.  The  exclusion 
is  intended  for  members  who  use  their 
homes  (primary  or  secondary  residence) 
as  collateral  on  a  loan.  Additionally,  the 
definition  has  been  revised  to  clarify 
what  types  of  loans  NCUA  intends  to  be 
covered  by  the  rule.  The  $25,000  trigger 
amount  remains  in  the  proposal.  The 
definition  of  "member  business  loan" 
now  appears  as  proposed 
§  701.21(h)(l)(i). 

300%  Aggregate  Business  Loan  Limit 

NCUA  has  learned,  through  comments 
received  and  the  latest  call  report  data, 
that  a  number  of  credit  unions  presently 
have  financially  soimd  business  loan 
portfolios  in  excess  of  the  300%  limit. 
Rather  than  mandating  a  speciHc 
aggregate  limit  in  a  rule,  it  is  proposed 
that  the  responsibility  for  establishing 
appropriate  limits  be  placed  with  each 
credit  union's  board  of  directors.  The 
proposed  300%  limit  has  been  eliminated 
and  instead  it  is  proposed  that  each 
credit  union's  board  be  required  to 
establish,  in  their  written  loan  policies 
(see  proposed  9  701.21(h)(2)(i)(c)),  the 
maximum  amoimt  of  credit  union  assets, 
in  relation  to  reserves,  that  will  be 
invested  in  member  business  loans. 

Loans-  To-One-Borrower  Limit 

The  initial  proposal  established  a  10% 
of  reserves  limit.  Many  of  the 
commenters  stated  that  the  limit  was 
too  low  and  that  it  would  severely 
restrict  legitimate  and  sound  business 
lending  activity.  Some  commenters 
argued  that  the  establishment  of  such  a 
limit  was  contrary  to  the  FCU  Act  since 
the  Act  provides  a  higher  limit  (10%  of 
unimpaired  capital  and  surplus)  than  the 
proposed  rule.  The  Board  does  not 
agree.  The  FCU  Act  establishes  an 
absolute  limit  rather  than  the  authority 
for  any  one  member  to  borrow  up  to  that 
amount.  The  Board  believes  that  a  limit 


on  individual  business  loan  borrowing  is 
necessary  for  safety  and  soundness 
reasons,  and,  pursuant  to  its  general 
rulemaking  authority,  has  proposed  a 
limit  that  is  separate  and  distinct  from 
the  ceiling  provided  in  the  Act. 

The  new  proposed  9  701.21(h)(2)(iO 
raises  the  loan-to-one-borrower  limit  to 
20%  of  reserves.  The  Board  notes  that 
the  limit  established  here  compares  with 
similar  limits  set  by  other  Federal 
financial  institution  regulators.  Further, 
the  rule  provides  that  a  greater  amount 
may  be  approved  for  FCU's  by  the 
NCUA  Board  or,  with  respect  to  FISCU's 
subject  to  the  rule,  by  the  NCUA  Board 
in  coordination  with  the  state  credit 
union  supervisory  authority  [see 
proposed  9  741.3). 

Written  Loan  Policy 

This  aspect  of  the  proposed  rule  was 
generally  supported  by  the  commenters. 
The  provisions  concerning  written 
business  loan  policies  are  now  found  in 
proposed  9  701.21(h)(2)(i).  This  part  of 
the  proposal  now  includes  certain  items 
that  were  previously  separate  provisions 
of  the  nde — qualified  loan  officer 
(former  9  706.4)  and  recordkeeping  and 
reporting  requirements  (former  9  706.7). 
Section  701.21(h)(2)(i)(F)  now  provides 
that  a  credit  union's  board  of  directors, 
as  part  of  their  business  loan  policy, 
shall  address  the  qualifications  and 
experience  of  personnel  involved  in 
making  and  administering  business 
loans.  The  Board  notes,  in  this  regard, 
that  while  training  is  important,  it  alone 
is  not  a  substitute  for  actual  business 
lending  experience.  Proposed 
9  701.21(h)(2)(i)(L)  calls  for  the  periodic 
disclosure  to  members  of  the  total 
number  and  dollar  amount  of  business 
loans  (governed  by  the  rule)  and  the 
total  number  and  dollar  amount  of 
permitted  business  loans  to  officials  and 
employees.  This  provision  replaces 
proposed  9  706.7.  Also,  the  NCUA  call 
report  (5300)  will  be  modified  so  that 
reporting  of  business  loans  to  the 
supervisory  authorities  is  consistent 
with  the  requirements  of  subsection  (L). 

Several  commenters  pointed  out  that 
the  requirement  that  a  borrower's 
Hnancial  reports  be  updated  quarterly 
was  excessive  and  costly,  and  in  many 
instances,  particularly  with  agricultural 
loans,  impractical.  Proposed 
9  701.21(h](2)(i)(H)  addresses  this  matter 
and  now  provides  that,  among  other 
things,  tax  returns  and  financial 
statements  be  maintained  and  updated 
on  an  annual  or  more  frequent  basis  as 
determined  by  the  board  of  directors. 

An  important  part  of  the  lending 
policy  is  loan  diversification.  The  issue 
of  diversification  is  addressed  in 
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subsections  (C).  (D).  and  (E).  It  is 
essential  that  credit  unions  address  (1) 
the  maximum  amount  of  their  assets,  in 
relation  to  reserves,  that  will  be 
invested  in  business  loans  and  in  a 
given  category  or  type  of  such  loans, 
and  (2)  the  maximum  amount  of  their 
assets,  in  relation  to  reserves,  that  will 
be  loaned  to  any  one  member  or  group 
of  associated  members.  Proper 
diversification  and  asset-liability 
management  goes  a  long  way  to 
minimize  unforeseen  changes  in 
circumstance  that  result  in  loan  failures. 
Diversification  helps  to  ensure  that  a 
downward  cycle  in  one  area  will  not 
unduly  impact  on  the  credit  union's 
solvency. 

Prohibition  on  Loans  to  Insiders 

The  proposed  9  706.6(a)  prohibited  the 
granting  of  member  business  loans  to 
any  director,  official,  committee 
member,  employee,  or  to  any  associated 
member  of  such  individual,  or  to  an 
immediate  family  member  of  such 
individual.  The  initial  proposal 
generated  a  substantial  number  of 
comments  in  strong  opposition  to  the 
prohibition  on  loans  to  directors.  It  was 
argued  that  volunteer  directors  are 
unfairly  discriminated  against  by  the 
prohibition. 

The  Board  has  reconsidered  this  issue 
and.  as  reflected  in  the  new  proposed 
rule,  agrees  that  volunteer  officials 
(directors  and  committee  members) 
should  be  allowed  to  obtain  business 
loans  on  the  same  terms  and  conditions 
as  other  qualifying  members.  It  is  the 
Board's  view,  however,  that 
compensated  senior  management 
employees  of  a  credit  union  should  not 
be  placed  in  a  situation  where  their 
responsibility  to  the  credit  union  is 
pitted  against  their  personal  financial 
interest. 

A  review  of  recent  liquidations  and 
supervisory  cases  involving  combined 
problems  of  business  lending  and 
insider  abuses  reveals  that  salaried  (as 
opposed  to  volunteer)  management 
officials  have  been  at  the  heart  of  the 
problem  in  virtually  every  case.  Further, 
these  individuals  receive  direct 
compensation  for  their  job  performance 
and  it  is  not  necessary  to  be  able  to 
offer  business  loans  in  order  to  retain 
their  services.  Salaried  management 
officials  who  have  legitimate  outside 
business  interests  can  and  should  obtain 
financing  elsewhere  for  these 
endeavors.  Accordingly,  the  Board 
proposes  to  prohibit  these  individuals 
from  obtaining  business  loans  from  their 
credit  union.  Nonpreferential  loans  for 
other  purposes  would  be  permitted 
(assuming  the  individual  is  a  member  of 
the  credit  union). 


Thus,  the  new  proposed  9  701.21(h)(3) 
revises  the  prior  proposal  by  prohibiting 
the  granting  of  member  business  loans 
only  to  certain  specified  nonvolunteer 
senior  management  employees — any 
director  who  is  compensated  as  such, 
the  credit  union's  chief  executive  officer 
(this  individual  typically  has  the  title  of 
President  or  Treasurer/Manager),  all 
assistant  chief  executive  officers,  and 
the  chief  financial  officer  (usually  has 
title  of  Comptroller).  To  prevent 
circumvention  of  the  prohibition,  it  also 
applies  to  any  associated  member  or 
immediate  family  member  of  such 
employees.  Finally,  to  ensure  that  each 
credit  union  has  addressed  this  issue 
and  expressly  identified  those  specific 
management  positions  within  the  credit 
union  that  are  subject  to  the  prohibition, 
9  701.21(h)(2)(i)(M)  would  require  that 
the  affected  employee  be  identified,  by 
position,  in  the  credit  union's  written 
loan  pohcies. 

Nonpreferential  Treatment 

The  proposed  Part  706  did  not 
specifically  address  nonpreferential 
business  loan  treatment  for  officials. 
This  limitation  already  exists  in 
9  701.21(d)(5)  with  respect  to  all  other 
loans.  The  Board  believes  that  it  should 
equally  apply  to  business  loans  and  has 
amended  9  701.21(d)(5)  accordingly. 

Proposed  9  741.3  requires  FISCU's  to 
follow  the  limitations  in  9  701.21(d)(5). 
FISCU's  must  adhere  to  these  limitations 
with  respect  to  all  loans  and  not  simply 
member  business  loans.  This  is  more 
inclusive  than  the  previously  proposed 
rule. 

The  granting  of  loans  with  preferential 
rates,  terms,  and  conditions  has  been 
used  as  a  way  to  otherwise  compensate 
officials  who  could  not  legally  be 
compensated.  The  proposed  prohibition 
effectively  limits  such  circumvention. 
The  Board  believes  that  the  limitation  is 
necessary  because  loans  underwritten 
to  officials  with  rates,  terms,  and 
conditions  that  are  out  of  line  with  the 
credit  union's  normal  lending  policies 
often  result  in  losses  to  the  credit  union. 
The  Board  considers  this  type  of  lending 
to  be  unsafe  and  unsound  and  has, 
therefore,  proposed  to  prohibit  it  for  all 
federally-insured  credit  unions.  It  is 
noted  that,  pursuant  to  proposed  9  741.3, 
states  that  adopt  equivalent  rules  will 
obtain  an  exemption  for  federally- 
insured  state-chartered  credit  unions 
from  NCUA's  rule.  Based  on  discussions 
between  representatives  of  NCUA  and 
various  state  regulators,  it  is  understood 
that  a  number  of  states  already  have 
established  comparable  rules  and  that 
this  action  will  cause  other  states  to 
consider  doing  so. 


Prohibited  Fees 

Formeriy  proposed  9  706.6(b)  is  now 
incorporated  into  an  amended 
9  701.21(c)(8).  The  proposed  amendment 
to  9  701.21(c)(8)  broadens  the  scope  of 
the  prohibition  to  include  any 
commission,  fee,  or  other  compensation 
received  in  connection  with  loan 
servicing  and  collection  activities.  At 
present,  the  rule  does  not  include 
servicing  and  collection  activities.  It 
should  be  emphasized  that  this 
provision  would  not  preclude  an 
individual  who  is  a  noncommissioned 
salaried  employee  fit>m  receiving  his/ 
her  salary  for  performing  one  or  more  of 
the  activities  listed  in  this  section. 

This  is  another  area  where  individual 
motives  for  pecuniary  gain  come  into 
conflict  with  decisions  and  actions  that 
should  be  made  solely  to  benefit  the 
credit  union.  Section  701.21(c)(8)  has 
been  in  effect  for  some  time  with  respect 
to  Federal  credit  unions  and  has  proven 
useful  in  preventing  insider  abuses. 

As  with  the  limitation  on  preferential 
loan  treatment  the  limitation  of  fees  is 
proposed,  by  9  741.3,  to  be  applicable  to 
all  FISCU's.  A  clear  and  more 
comprehensive  prohibition  against 
insider  dealing  will  assist  in  avoiding 
problems  that  have  occurred  in  credit 
unions  in  a  limited  number  of  cases  and 
in  other  segments  of  the  financial 
industry  on  a  more  widespread  basis. 
The  rule  is  consistent  with  and 
enhances  credit  unions'  distinct  identity 
as  member-owned  and  member-oriented 
financial  cooperatives.  Here  again, 
pursuant  to  9  741.3,  individual  states 
would  have  the  option  of  obtaining  an 
exemption  from  NCUA's  rule  by 
adopting  equivalent  rules  for  federally- 
insured  state  credit  unions. 

Loans  to  Nonnatural  Persons 

The  limitation  proposed  in  9  706.6(d) 
that  a  federally-insured  credit  union 
shall  not  make  a  member  business  loan 
to  a  nonnatural  person  in  excess  of  its 
shares  at  the  credit  union  has  been 
eliminated  from  the  new  proposed  rule. 
It  is  believed  that  the  effect  of  such  a 
limitation  would  be  to  keep  the 
corporation,  business,  etc.,  from  being 
directly  involved  in  the  loan  transaction 
and  otherwise  sign  the  loan  and/or 
security  agreement  and  note.  If  the 
nonnatural  person  is  to  benefit  bom  the 
loan,  it  should  be  a  direct  party  to  the 
transaction  and  be  liable  on  the  loan. 

A  provision  similar  to  that  previously 
proposed  is  currentiy  contained  in 
Article  XII,  Section  1  of  the  FCU  Bylaws. 
The  Board  intends  to  amend  this  bylaw 
provision  at  the  same  time  it  finalizes 
these  proposed  provisions  on  member 
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business  loans.  The  amended  bylaw  will 
provide  an  exception  for  loans  for  a 
business  or  conunercial  purpose  that  are 
made  jointly  to  one  or  more  natural 
person  members  and  a  business 
organization  in  which  they  have  a 
majority  ownership  interest.  It  would 
permit  the  loan  to  exceed  shares  of  the 
nonnatural  person  in  the  credit  union  if 
all  the  borrowers  are  jointly  and 
severally  liable  on  the  fiill  loan  amount. 

Exemption  From  Rule  ForFISCU's 

Recognizing  the  importance  of  the 
dual  chartering  system,  and  in  light  of 
several  comments  received  on  the  ]une 
proposal,  the  Board  has  proposed  in 
i  741.3  to  exempt  FISCU's  from 
coverage  under  these  proposed  rules  if 
the  state  regulatory  authority  adopts 
equivalent  regulations  as  determined  by 
the  NCUA  Board.  The  Board  is 
committed  to  processing  such  exemption 
requests  quickly,  and  will  consider  and 
act  on  any  internal  delegations  of 
authority  necessary  to  accomplish  that 
goal.  States  may  wish  to  adopt 
equivalent  rules  and  obtain  an 
exemption  for  one  or  more  of  three 
general  subjects  addressed  by  these 
rules:  business  loans,  prohibited  fees  (to 
o^icials  and  employees),  and 
nonpreferential  treatment  (of  officials). 
If  a  state  does  not  adopt  such 
regulations,  its  FISCUs  will  be  subject 
to  these  rules  and  all  required  NCUA 
reviews  and  approvals  will  be  handled 
in  coordination  with  the  state  credit 
union  supervisory  authority. 

The  Board  expects  that  these 
proposed  rules  will  be  final  and 
effective  on  or  about  July  1. 1987.  Those 
stales  desiring  to  exempt  their  federally- 
insured  credit  unions  from  the  rules  may 
wish  to  have  state-issued  rules  in  place 
on  or  before  that  time.  If  NCUA's  rules 
become  effective  before  a  state  has 
enacted  its  own  rules,  federally-insured 
state-chartered  credit  unions  in  that 
state  will  be  subject  to  NCUA's  rules 
until  such  time  as  the  state  provides 
rules  that  are  determined  to  be 
equivalent. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  the  proposed  amendments, 
if  adopted,  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  (primarily 
those  under  $1  million  dollars  in  assets). 
According  to  information  available  to 
the  NCUA,  business  loans  are  not  made 
by  a  significant  number  of  small  credit 
unions.  Accordingly,  the  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 


Paperwork  Reduction  Act 

The  Board  previously  submitted  its 
information  collection  requirements  to 
the  O^ice  of  Management  and  Budget 
and  received  conditional  approval. 
Since  the  requirements  have  been 
modified  to  some  extent  in  proposed 
S  701.21(h)(2)(i)  and  a  new  collection 
requirement  provided  by 
S  701.21(h)(4)(ii),  they  have  again  been 
submitted  to  OMB  for  approval. 

Written  comments  and 
recommendations  regarding  the 
collection  requirements  should  be  ^ 
forwarded  directly  to  the  OMB  desk 
ofTicer  at  the  following  address: 
OMB  Reports  Management  Branch,  New 

Executive  Office  Building.  Room  3208, 

Washington,  DC  20503 
Att:  Robert  Neil 

List  of  Subjects  in  12  CFR  Parts  701  and 

741 

Credit  Unions,  Business  loans. 

By  the  National  Credit  Union 
Administration  Board  on  Decenil>er  17, 198S. 
Rotamafy  Brady, 

Secretary  of  the  Beard 

Accordingly,  NCUA  proposes  to 
amend  12  CFR  Part  701  of  its  regulations 
as  follows: 

PART  701— [  AMENDED] 

1.  The  authority  for  Part  701  continues 
to  read  as  follows: 

Autliocity:  12  U.S.C.  1757, 1766(a)  and 
178e(a)(ll}. 

2.  Section  701.21(a)  is  revised  to  read: 

§701.21    LxMns  to  m«fnb«rs  and  Nnes  of 
crvdN  to  memtMr*. 

(a)  Statement  of  Scope  and  Purpose. 
Section  701.21  complements  the 
provisions  of  section  107(5)  of  the 
Federal  Credit  Union  Act  (12  U.S.C 
S  1757(5))  authorizing  Federal  credit 
unions  to  make  loans  to  members  and 
issue  lines  of  credit  (including  credit 
cards)  to  members.  Section  107(5)  of  the 
Act  contains  limitations  on  matters  such 
as  loan  maturity,  rate  of  interest, 
security,  and  prepayment  penalties. 
Section  701.21  interprets  and 
implements  those  provisions.  In 
addition,  i  701.21  states  the  NCUA 
Board's  intent  concerning  preemption  of 
state  laws,  and  expands  the  authority  of 
Federal  credit  unions  to  enforce  due-on- 
sale  clauses  in  real  property  loans.  Also, 
while  S  701.21  generally  applies  to 
Federal  credit  unions  only,  its  provisions 
may  be  used  by  state-chartered  credit 
unions  with  respect  to  alternative 
mortgage  transactions  in  accordance 
with  Title  VIII  of  Pub.  L  97-320,  and 
certain  provisions  apply  to  loans  made 
by  federally-insured  state-chartered 


credit  unions  as  specified  in  9  741.3. 
Finally,  it  is  noted  that  {  701.21  does  not 
apply  to  loans  by  Federal  credit  unions 
to  other  credit  unions  (although  certain 
statutory  limitations  in  section  107  of  the 
Act  apply),  nor  to  loans  to  credit  union 
organizations  (which  are  governed  by 
section  107(5)(D)  of  the  Act  and  S  701.27 
of  this  Part). 

3.  Section  701.21(c)(5)  is  revised  to 
read: 

(5)  Ten  percent  limit.  No  loan  or  line 
of  credit  advance  may  be  made  to  any 
member  if  such  loan  or  advance  would 
cause  that  member  to  be  indebted  to  the 
Federal  credit  union  upon  loans  and 
advances  made  to  the  member  in  an 
aggregate  amount  exceeding  10%  of  the 
credit  union's  total  unimpaired  shares 
and  surplus.  In  the  case  of  member 
business  loans  as  defmed  in 
S  701.21(h)(l)(i),  additional  limitations 
apply  as  set  forth  in  Section 
701.21(h)(2)(ii). 

4.  Section  701.21(c)(8]  is  revised  to 
read: 

(8)  Prohibited  fees.  A  Federal  credit 
union  shall  not  make  any  loan  or  extend 
any  Hne  of  credit  if,  either  directly  or 
indirectly,  any  commission,  fee  or  other 
compensation  is  to  be  received  by  the 
credit  union's  directors,  officials, 
committee  members,  or  employees,  or 
any  immediate  family  members  of  such 
individuals,  in  connection  with 
underwriting,  insuring,  servicing,  or 
collecting  the  loan  or  line  of  credit. 
However,  salary  (except  commissions) 
for  employees  is  not  prohibited  by  this 
section.  For  purposes  of  this  section, 
"immediate  family  member"  means  a 
spouse,  or  a  child,  parent,  grandchild, 
grandparent,  brother  or  sister,  or  the 
spouse  of  any  such  individual. 

5.  Section  701.21(d)(5)  is  revised  to 
read: 

(5)  Nonpreferential  treatment  The 
rates,  terms  and  conditions  on  any  loan 
or  line  of  credit  either  made  to.  or 
endorsed  or  guaranteed  by 

(i)  An  official, 

(ii)  An  immediate  family  member  of 
an  official,  or 

(iii)  Any  individual  having  a  common 
ownership,  investment  or  other 
pecuniary  interest  in  a  business 
enterprise  with  an  official  or  with  an 
Immediate  family  member  of  an  official 

shall  not  be  more  favorable  than  the 
rates,  terms  and  conditions  for 
comparable  loans  or  lines  of  credit  to 
other  credit  union  members.  "Immediate 
family  member"  means  the  spouse  of  an 
official,  or  a  child,  parent,  grandchild, 
grandparent,  brother  or  sister  of  an 
official,  or  the  spouse  of  any  such 
individual. 


6.  A  new  SecUon  701.21(h)  is  added  to 
read: 

(h)  Member  business  loans — (1) 
Definitions,  (i)  "Member  business  loan" 
means  any  loan,  line  of  credit,  or  letter 
of  credit,  the  proceeds  of  which  will  be 
used  for  a  commercial,  corporate, 
business,  or  agricultural  purpose,  except 
that  the  following  shall  not  be 
considered  a  "member  business  loan" 
regardless  of  purpose: 

(A)  A  loan  that  is  fully  secured  by  a 
lien  on  a  1  to  4  family  residential 
dwelling  that  is  the  member's  primary  or 
secondary  residence. 

(B)  A  loan  that  is  fully  secured  by 
shares  in  the  credit  union. 

(C)  A  loan,  the  proceeds  of  which  are 
used  for  a  commercial,  corporate, 
business,  or  agricultural  purpose,  made 
to  a  borrower  or  an  associated  member 
(as  defined  in  (iii)),  which,  when  added 
to  other  such  loans  to  the  borrower  or 
associated  member,  is  less  than  $25,000. 

(D)  A  loan,  the  repayment  of  which  is 
fully  insured  or  fully  guaranteed  by,  or 
where  there  is  an  advance  commitment 
to  purchase  in  full  by,  any  agency  of  the 
Federal  government  or  of  a  state  or  any 
of  its  political  subdivisions. 

(ii)  "Reserves"  means  all  reserves, 
including  the  Allowance  for  Loan  Losses 
account,  and  undivided  earnings  or 
surplus. 

(iii)  "Associated  Member"  means  any 
member  with  a  common  ownership, 
investment  or  other  pecuniary  interest  in 
a  business  or  commercial  endeavor. 

(iv)  "Immediate  Family  Member" 
means  a  spouse,  or  a  child,  parent, 
grandchild,  grandparent,  brother  or 
sister,  or  the  spouse  of  any  such 
individual. 

(2)  Requirements.  A  Federal  credit 
union  may  make  member  business  loans 
only  in  accordance  with  the  applicable 
provisions  of  {  701.21  (a)  through  (g) 
above  and  the  following  additional 
requirements: 

(i)  Written  loan  policies.  The  board  of 
directors  must  adopt  specific  business 
loan  policies  and  review  them  at  least 
annually.  The  policies  shall,  at  a 
minimum,  address  the  follovving: 

(A)  Types  of  business  loans  that  will 
be  made. 
>         (B)  The  credit  union's  trade  area  for 
business  loans. 

(C)  Maximum  amount  of  credit  union 
assets,  in  relation  to  reserves,  that  will 
be  invested  in  business  loans. 

(D)  Maximum  amount  of  credit  union 
assets,  in  relation  to  reserves,  that  will 
be  invested  in  a  given  category  or  type 
of  business  loan. 

(E)  Maximum  amount  of  credit  union 
assets,  in  relation  to  reserves,  that  will 
be  loaned  to  any  one  member  or  group 
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of  associated  members,  subject  to 
9  701.21(h)(2)(ii)  below. 

(F)  Qualifications  and  experience  of 
personnel  involved  in  making  and 
administering  business  loans. 

(G)  Analysis  of  the  ability  of  the 
borrower  to  repay  the  loan,  inchiding 
length  of  time  the  business  has  been  in 
operation;  balance  sheet,  trend  and 
structure  analysis;  ratio  analysis  of  cash 
flow,  income  and  expenses,  and  tax 
data;  leveraging;  and  comparison  with 
industry  averages. 

(H)  Financial  statements  will  be 
obtained,  and  other  documentation 
required  to  be  maintained  and  updated, 
including  tax  returns,  will  be  updated  on 
an  annual  or  more  frequent  basis. 

(I)  Collateral  requirements,  including 
loan-to-value  ratios;  appraisal,  title 
search  and  insurance  requirements; 
steps  to  be  taken  to  secure  various  types 
of  collateral;  and  how  often  the  value 
and  marketability  of  collateral  is 
reevaluated. 

(J)  Appropriate  interest  rates  aiul 
maturities  of  business  loans. 

(K)  Loan  monitoring,  servicing  and 
follow-up  procedures,  including 
collection  procedures. 

(L)  Provision  for  periodic  disclosure  to 
the  credit  union's  members  of  the 
number  and  aggregate  dollar  amount  of 
member  business  loans,  and  the  number 
and  aggregate  dollar  amount  of  such 
loans  made  to  officials  and  employees 
of  the  credit  union  that  are  subject  to 
this  section. 

(M)  Identification,  by  position,  of 
those  senior  management  employees 
prohibited  by  subsection  (h)(3)  from 
receiving  member  business  loans. 

(ii)  Loans  to  one  borrower.  Unless  a 
greater  amount  is  approved  by  the 
NCUA  Board,  the  aggregate  amount  of 
outstanding  member  business  loans  to 
any  one  member  or  group  of  associated 
members  shall  not  exceed  20%  of  the 
credit  union's  reserves.  If  any  portion  of 
a  member  business  loan  is  sectn«d  by 
shares  in  the  credit  union,  or  insured  or 
guaranteed  by.  or  subject  to  an  advance 
commitment  to  purchase  by,  any  agency 
of  the  Federal  government  or  of  a  state 
or  any  of  its  political  subdivisions,  such 
portion  shall  not  be  calculated  in 
determining  the  20%  limit, 
(iii)  Allowance  for  loan  losses 
(A)  The  determination  whether  a 
member  business  loan  will  be  classified 
as  substandard,  doubtful,  or  loss,  for 
purposes  of  the  valuation  allowance  for 
loan  losses,  will  rely  on  factors  not 
limited  to  the  delinquency  of  the  loan. 
Nondelinquent  loans  may  be  classified, 
depending  on  an  evaluation  of  factors, 
including,  but  not  limited  to.  the 
adequacy  of  analysis  and 
documentation. 


(B)  Loans  classified  shall  be  resoved 
as  follows: 

[1]  Loss  loans  at  100%  of  ouUtanding 
amount; 

[2]  Doubtful  loans  at  50%  of 
outstanding  amount;  and 

(5)  Substandard  loans  at  10%  of 
outstanding  amount  unless  other  factors 
(e.g.,  history  of  such  loans  at  the  credit 
union)  indicate  a  greater  or  lesser 
amount  is  appropriate. 

(3)  Prohibitions,  (i)  Senior 
management  employees.  A  Federal 
credit  union  may  not  make  member 
business  loans  to  the  following 
nonvolunteer,  senior  management 
employees,  or  to  any  associated  member 
or  immediate  family  member  of  such 
employees: 

(A)  Any  member  of  the  Board  of 
Directors  who  is  compensated  as  such. 

(B)  The  credit  union's  chief  executive 
officer  (typically  this  individual  holds 
the  title  of  President  or  Treasurer/ 
Manager). 

(C)  Any  assistant  chief  executive 
officers  (e.g..  Assistant  President,  Vice 
President,  or  Assistant  Treasurer/ 
Manager). 

(D)  The  chief  financial  officer 
(Comptroller). 

(u)  "Equity  kickers."  A  Federal  credit 
union  shall  not  grant  a  member  business 
loan  where  a  portion  of  the  amount  of 
income  to  be  received  by  the  credit 
union  in  conjunction  with  such  loan  is 
tied  to  the  profit  of  the  business  or 
commercial  endeavor  for  which  the  loan 
is  made. 

(4)  Effective  date,  (i)  Section  701.21(h) 
is  effective  [effective  date  of  final  ralej. 
On  and  after  that  date,  a  Federal  credit 
union  may  make  member  business  loans 
only  after  adopting  and  implementing 
written  loan  policies  as  required  by 
9  701.21(h)(2)(i).  All  member  business 
loans  made  on  or  after  that  date  must  be 
in  full  compliance  with  9  701.21(h). 

(ii)  On  or  before  [effective  date  of 
final  rule],  a  Federal  credit  union  must 
notify  the  NCUA  Regional  Director,  in 
writing,  of  any  outstanding  member 
business  loans  made  prior  to  that  date 
that  do  not  satisfy  the  requirements  of 
9  701.21(h). 

7.  An  Appendix  is  added  to  Section 
9  701.21(h)  to  read: 

Appandix  to  9  701.21(h>— CSaMificatiiMM 

Substandard — Loan  is  inadequately 
protected  by  the  cnrrenf  sound  worth  and 
paying  capacity  of  the  obligor  or  of  the 
collateraJ  pledged,  if  any.  Loam  classified 
must  have  a  well-defined  weakness  or 
weaknesses  that  jeopardize  the  liquidation  of 
the  debt.  They  are  characterized  by  the 
distinct  possibility  that  the  credit  union  will 


46874 Federal  Register  /  Vol.  51.  No.  248  /  Monday.  December  29.  1986  /  Propoged  Rules 


sustain  some  loss  if  the  deficiencies  are  not 
corrected.  Loss  potential  while  existing  in 
the  aggregate  amount  of  substandard  loans, 
does  not  have  to  exist  in  individual  loans 
classified  substandard. 

Doubtful — A  loan  classified  doubtful  has 
all  the  weaknesses  inherent  in  one  classified 
substandard,  with  the  added  characteristic 
that  the  weaknesses  make  collection  or 
bquidation  in  full,  on  the  basis  of  currently 
existing  facts,  conditions,  and  values,  highly 
questionable  and  improbable.  The  possibility 
of  loss  is  extremely  high,  but  because  of 
certain  important  and  reasonably  specific 
pending  factors  which  may  work  to  the 
advantage  and  strengthening  of  the  loan,  its 
classification  as  an  estimated  loss  is  deferred 
until  its  more  exact  status  may  be 
determined.  Pending  factors  include: 
proposed  merger,  acquisition,  or  liquidation 
actions,  capital  injection,  perfecting  Uens  on 
additional  collateral,  and  refmancing  plans. 

Loss — Loans  classified  loss  are  considered 
uncollectible  and  of  such  Uttle  value  that 
their  continuance  as  loans  is  not  warranted. 
This  classification  does  not  necessarily  mean 
that  the  loan  has  absolutely  no  recovery  or 
salvage  value,  but  rather  is  not  practical  or 
desirable  to  defer  writing  off  this  basically 
worthless  asset  even  though  partial  recovery 
may  occur  in  the  future. 

PART  741-{  AMENDED] 

§741 J  through  741.9  [Redesignated  as 
§§741.4  through  741.10] 

9.  Sections  741.3  through  741.9  are 
redesignated  as  §§741.4  through  741.10 
respectively 

The  authority  for  Part  741  continues  to 
read  as  follows: 

Authority:  12  U.S.C.  1766, 12  U.S.C  1781. 12 
U.S.C  1789. 

10.  A  new  §  741.3  is  added  to  read: 

§  74 1 .3    Minimum  Loan  Policy 
Requirements. 

Any  credit  union  which  is  insured 
pursuant  to  Title  II  of  the  Act  must 
adhere  to  the  requirements  stated  in 
§  701.21(h)  concerning  member  business 
loans,  §  701.21(c)(8)  concerning 
prohibited  fees,  and  §  701.21(d)(5) 
concerning  nonpreferential  loans.  State- 
chartered.  NCUSIF-insured  credit  unions 
in  a  given  state  are  exempt  from  these 
requirements  if  the  state  regulatory 
authority  for  that  state  adopts 
equivalent  regulations  as  determined  by 
the  NCUA  Board.  In  nonexempt  states, 
all  required  NCUA  reviews  and 
approvals  will  be  handled  in 
coordination  with  the  state  credit  union 
supervisory  authority. 

(FR  Doc.  86-28877  Filed  12-24-86:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  230 


[Reteaae  No.  33-6682;  Fiie  No.  S7-31-861 

Prospectus  Dstlvsry  During  QuM 
Psdod 


agency:  Securities  and  Exchange 
Commission. 

ACTION.  Proposed  Rule. 

SUMMARY.  The  Commission  today  is 
publishing  for  comment  two  alternative 
rule  proposals  to  amend  Rule  174, 
adopted  under  section  4(3)  of  the 
Securities  Act  of  1933  ("Act"),  by 
reducing  or  eliminating  the  40  or  90  day 
dealer  prospectus  dehvery  period  for 
registered  securities  offerings  of  issuers 
that  were  not  reporting  companies  prior 
to  filing  their  registration  statements. 
The  first  proposal  would  reduce  the 
dehvery  period  to  25  days  after  an 
offering  of  securities  included  in  the 
Consolidated  Tape  Association 
transaction  reporting  system  or 
NASDAQ  securities  that  have  been 
designated  for  trading  in  the  National 
Market  System  ("reported  securities"). 
The  first  proposal  also  would  eliminate 
the  prospectus  delivery  period  for 
transactions  in  reported  securities  of 
registrants  meeting  specified  size,  public 
float  and  operating  history  criteria.  The 
alternative  proposal  would  shorten  the 
applicable  delivery  period  to  25  days 
following  the  offering  of  securities  that 
are  listed  and  registered  on  a  national 
securities  exchange  or  for  which 
quotation  information  is  disseminated  in 
the  NASDAQ  electronic  inter-dealer 
quotation  system.  Neither  proposal 
would  change  the  specified  prospectus 
delivery  period  for  transactions  in  other 
publicly  offered  securities. 

DATE  Comments  must  be  received  on  or 
before  March  1. 1987. 

ADDRESS:  Comment  letters  should  refer 
to  File  No.  S7-31-86  and  be  submitted  in 
triplicate  to  Jonathan  G.  Katz,  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Comments  will 
be  available  for  public  inspection  and 
copying  in  its  Public  Reference  Room. 
450  Fifth  Street.  NW..  Washington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larisa  Dobriansky  (202)  272-2580,  Office 
of  Disclosure  Policy.  Division  of 
Corporation  Finance.  Securities  and 
Exchange  Commission.  Washington.  DC 
20549. 


SUPPtEMENTARY  INFORMATION: 
I.  Executive  Summary 

Pursuant  to  its  authority  under 
sections  4(3)  and  19(a)  >  of  the  Act."  the 
Commission  is  proposing  to  reduce  or  in 
some  cases  eliminate  the  period  during 
which  dealers  must  deliver  a  prospectus 
in  connection  with  secondary  market        ^ 
transactions  in  securities  that  are  the         ^ 
subject  of  a  registration  statement  filed 
under  that  Act.  Under  section  4(3)  of  the 
Act.  dealers  must  deliver  a  statutory 
prospectus  *  for  a  period  of  40  or  90 
days,  depending  upon  the  status  of  the 
registrant,  after  the  later  of  (1)  the 
effective  date  of  the  registration 
statement  or  (2)  the  first  date  on  which 
the  seciuities  were  bona  fide  offered  to 
the  public  unless  the  Commission 
specifies  a  shorter  period.*  Currently, 
dealers  have  such  a  delivery  obligation 
only  with  respect  to  the  securities  of 
previously  non-reporting  companies.* 

The  Commission  believes  that 
changes  are  warranted  in  the  prospectus 
delivery  requirements  for  newly 
registered  securities  *  that  are  traded  in 
specified  markets.  Significant 
developments  have  occurred  in  the 
operation  and  surveillance  of  the  trading 
markets  in  recent  years.  Market 
information  is  disseminated  more 
efficiently  now  because  there  have  been 
considerable  improvements  in  quotation 
and  trade  reporting.  Market  surveillance 
capabilities  also  have  been  enhanced. 
Furthermore,  where  quotation  and  last 
sale  reporting  exist,  there  is  more 
orderly  trading  of  publicly  offered 
securities  in  an  aftermarket,  as  well  as  a 


'  15  U.S  C  77d(3)  and  77«(a). 

•  15  U.S.C.  77a-77aa  (1982). 
» 15  U.S.C  77i(a). 

*  15  U.S.C.  77d(3)(B).  If  the  securities  of  the  issuer 
have  not  t>een  sold  previously  pursuant  to  an  earlier 
effective  registration  statement  ("initial  public 
offering"  or  "IPO"),  the  applicable  period  specified 
in  section  4(3)  is  90  days  otherwise,  the  designated 
period  is  40  days. 

•  A  non-reporting  company,  for  purposes  of  this 
Release,  refers  to  a  company  that  prior  to  the  time 
of  filing  a  registration  statement  under  the  Act  is  not 
required  to  file  reports  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange  Act")  (15 
U.S.C.  78a-78lili  et  seq.  (1982)).  Rule  174  (17  CFR 
230.174),  adopted  under  section  4(3).  provides,  with 
respect  to  either  the  40  or  90  day  period,  that  a 
prospectus  does  not  have  to  be  delivered  in 
transactions  In  the  securities  of  an  issuer  that  prior 
to  filing  a  Securities  Act  registration  statement  is  a 
reporiing  company  under  the  Exchange  Act.  If  a 
company  previously  has  offered  registered 
securities  to  the  public  the  40  day  delivery  period 
would  apply  to  transactions  in  the  newly  registered 
securities  of  that  company  if  Its  obligation  to  flle 
reports  under  section  lS(d)  of  the  Exchange  Act  (IS 
US C.  78o(d))  has  lapsed. 

*  For  purposes  of  simplicity  in  discussing  the 
alternative  proposals  in  this  Release,  (rath  IPO  and 
non-IPO  securities  currently  subject  to  the  delivery 
obligation  under  section  4(3)  and  Rule  174  shall  be 
referred  to  herein  as  "newly  registered  or  newly 
issued  securities"  or  "new  issues." 
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greater  ability  to  detect  unusual  price 
movements  and  abusive  trading 
practices. 

Accordingly,  the  Commission  today  is 
proposing  for  comment  two  alternative 
amendments  to  Rule  174.  The  first 
proposal  ("Proposal  I")  would  reduce 
the  applicable  prospectus  delivery 
period  to  25  days  following  a  public 
offering  for  transactions  in  equity 
securities  that  qualify  as  "reported 
securities"— /.e,  exchange-listed 
securities  »  or  NASDAQ  securities  • 
designated  for  trading  in  the  national 
market  system.'  for  which  real-time  last 
sale  information  is  required  to  be 
reported  pursuant  to  an  effective 
transaction  reporting  plan."'  Proposal  I 

'  The  term  "exchange-luted  security"  means  any 
equity  security  which  is  registered  under  Section 
12(b)  of  the  Exchange  Act  (15  U.S.C  781(b))  and  is 
listed  and  registered  on  a  naKona!  secnrities 
exchange. 

•  The  term  "NASDAQ  security"  means  any  equity 
•«ainty  registered  under  Section  12(g)  of  the 
Exchange  Act  (15  U.S.C.  781(g))  and  for  which 
quoution  information  is  disseminated  in  the 
National  AssociaUon  of  Securities  Dealers 
Automated  Quotation  System  ("NASDAQ"). 

•  Rule  11Aa2-1  under  the  Exchange  Act  ("NMS 
Securities  Rule")  sets  forth  the  criteria  a,-»d 
procedures  by  which  certain  NASDAQ  securities 
are  designated  as  naUonal  market  system  securities 
("NASDAQ/NMS  security").  17  CFR  24ailAa2-l.  A 
primary  effect  of  designation  as  an  NMS  security  is 
that  the  security  is  subject  to  real-time  last  sale 
reporting  requirements  similar  to  those  applicable  to 
most  exchange-listed  securities.  The  Commission 
has  proposed  an  amendment  to  Rule  llAaZ-1  that 
would  result  in  the  designation  as  NMS  securibes  of 
•II  over-the-counter  ("OTC")  or  exchange-listed 
securities  for  which  transactions  are  reported 
pursuant  to  an  effective  transaction  reporting  plan 
approved  by  the  Commission  under  Rule  llAa3-l 
(17  CFR  240.11A8»-1)  under  the  Exchange  Act.  See 
Release  No.  34-23817  (November  17,  ISOe)  ISl  FR 
42856). 

""  Rule  11Aa3-l  ("transaction  reporting  rule") 
defines  an  "effective  transaction  reporting  plan"  as 
a  plan  for  collecUng,  processing  and  disseminating 
IransacUon  reports  in  reported  securities  which  has 
been  approved  by  the  Commission.  Transaction 
reports  for  eligible  exchange-listed  securities  from 
all  markets  are  ooUected  and  disseminated  in  the 
"consolidated  transaction  reporting  system" 
pursuant  to  such  a  plan  administered  by  the 
Consolidated  Tape  Association  ( "CTA").  Currently, 
eligible  securities  include  those  listed  on  the  New 
York  Slock  Exchange  ("NYSE")  and  the  American 
Stock  Exchange  ("AMEX")  and  regional  exchange 
hstings  that  substantially  meet  the  AMEX  or  NYSE 
listing  criteria.  The  CTA  members  are  the  New 
York.  American.  Boston,  Cincinnati,  Midwest. 
Pacific  and  Philadelphia  Stock  Exchanges,  and  the 
lyational  Association  of  Securities  Dealers 
("NASD").  Transaction  reports  for  transactions  in 
NASDAQ/NMS  securities  are  collected  and 
disseminated  through  the  NASDAQ  system 
pursuant  to  an  effective  transaction  plan 
administered  by  the  NASD.  NASDAQ  securities 
and  exchange-listed  securities  included  in  a 
consolidated  transaction  reporting  system  are 
"reported  securities."  See  17  CFR  240.11Aa3-l(a)(4). 


also  would  eliminate  the  delivery 
requirement  for  aftermarket  transactions 
in  reported  common  stock  of  those 
registrants  satisfying  criteria  relating  to 
the  company's  size  public  float  and 
operating  history. 

The  alternative  proposal  ("Proposal 
11")  is  based  on  the  recommendations 
contained  in  a  rulemaking  petition  filed 
by  the  Securities  Industry  Association 
("SIA").'  >  Proposal  U  would  amend 
Rule  174  to  reduce  the  designated 
prospectus  delivery  period  to  25  days  for 
dealers  trading  in  newly  issued 
securities  that  are  listed  on  a  national 
securities  exchange  or  quoted  in  the 
NASDAQ  system. 

Both  proposals  would  retain  any 
prospectus  delivery  period  for 
secondary  market  transactions  in  aU 
other  securities  registered  in  a  public 
offering  and  preserve  the  prospectus 
delivery  requirement  for  a  dealer  acting 
as  an  underwriter  or  effecting 
transactions  in  an  unsold  allotment  or 
subscription  of  securities.'* 


11.  Background. 

In  its  rulemaking  petition  to  the 
Commission,  the  SLA  asserted  that  the 
existing  prospectus  delivery  requirement 
under  SecUon  4(3)  of  the  Act  and  Rule 
174  thereunder  hinders  the  ability  of 
dealers  >»  to  issue  research  reports  and 
written  recommendations  during  the 
designated  delivery  period  after  the 
commencement  of  a  public  offering.'* 
During  that  period  of  time,  all  dealers,  »• 
whether  or  not  they  participate  in  the 
distribution  of  registered  securities, 
must  comply  with  the  prospectus 
delivery  requirements  of  Section  5  of  the 
Act  ••  when  offering  or  selling  securities 
in  the  aftermarket.  The  SLA  stated  that 
as  a  consequence  of  the  Section  5 
restrictions,  which  apply  during  the 


' '  The  SecuriUes  Industry  Association  petition 
("SI A  Petition")  was  submitted  on  April  1, 1985 
pursuant  to  Rule  4(a)  of  the  Commission's  Rules  of 
Practice.  17  CFR  2(n.4(a).  A  copy  of  this  petition  is 
available  for  public  inspection  in  File  No.  57-31-88. 
The  SlA's  proposed  amendments  have  been 
modified  to  conform  with  the  style  of  Proposal  I  and 
to  extend  them  to  transactions  in  non-IPO  securities 
subject  to  the  40  day  delivery  period. 

"  15  U.S.C.  77d(3).  The  provisions  of  Rule  15c2-8 
under  the  Exchange  Act  (17  CFR  240.15c2-8) 
requiring  prospectus  delivery  would  not  be  affected 
by  the  proposals  contained  in  tliis  Release. 

' '  Under  secUon  2(12)  of  the  Act  (15  U.S.C. 
77b(12)),  and  as  used  throughout  this  Release,  the 
term  "dealer"  includes  a  "broker". 

'♦  SIA  Petition  at  3. 

'•  The  brokers'  transactions  exemption  in  section 
4(4)  of  the  Act  (15  U.S.C.  77d(4))  applies  to  brokers- 
transactions  executed  upon  customers'  orders  on 
any  exchange  or  in  the  over-the-counter  market  but 
not  to  the  solicitation  of  such  orders. 

"  15  U.S.C.  77e. 


prospectus  delivery  period.'^  that 
period  is  "quiet."  •• 

The  Act  originally  prescribed  a  period 
of  one  year  for  delivering  a  prospectus 
after  the  commencement  of  any 
registered  public  offering.'*  That 
statutory  period  was  reduced  to  40  days 
in  1954.  *o 

In  1963,  the  Commission  submitted  to 
Congress  its  Special  Study  of  the 
Securities  Markets  ("Special  Study").*' 
which,  among  other  things,  examined  in 
depth  the  new  issues  upsurge  of  1959- 
1962.  The  Special  Study  determined  that 
certain  underwriting,  distribution  and 
trading  practices  employed  by  particular 
underwriters  and  dealers  exacerbate  the 
demand  for  IPO  issues,**  thus  causing 
immediate  and  substantial  premiums 
over  the  initial  offering  prices  and 
distorting  the  picture  of  supply  and 
demand  in  the  trading  markets  for  such 
new  issues.*'  The  Study  also  found  that 


The  restrictions  placed  on  the  distribution  of 
Information  by  dealers  apply  at  least  from  the  time 
an  issuer  reaches  an  understanding  with  the  firm 
that  is  to  act  as  managing  underwriter  until  the 
completion  of  the  offering  and  the  period  of  40  or  90 
days  during  which  dealers  must  deliver  a 
prospectus.  Release  No.  33-5010  (October  7. 19091  at 
.    2  (34  FR  18130J. 

'•  SIA  Petition  at  3.  The  SIA  states  that  during  the 
delivery  period  following  a  public  offering  dealers 
refrain  from  issuing  research  reports  and  other 
communications  lest  such  communications  be 
deemed  prospectuses  that  do  not-meet  the 
requiremenU  of  Section  10  of  the  Act  (15  U.S.C.  77j) 
Id.  Sections  5(b)(1)  (15  U.S.C.  77e(b)(l))  and  2(10)  (15 
U.S.C.  77b(10))  of  the  Act.  taken  together,  require 
that  any  communication  that  would  be  deemed  to 
be  such  a  prospectus  must  be  preceded  or 
accompanied  by  a  prospectus  that  meets  the 
requirements  of  Section  10(a)  of  the  Act  (15  U  S  C 
77j(a)). 

'•  The  legislative  history  of  the  Act  indicates  that 
"|tlhe  period  of  a  year  [was]  arbitrarily  taken 
because,  generally  speaking,  the  average  public 
ofTering  has  been  distributed  within  a  year,  and  the 
imposition  of  requirements  upon  the  dealer  so  far  as 
that  year  is  concerned  is  not  burdensome."  HJl. 
Rep.  No.  85,  73d  Cong..  1st  Sess.  16  (1933). 

*"  Congress  recognized  that  tlie  one-year 
provision  was  an  unrealistic  one  because  offerings 
ordinarily  are  completed  within  a  relatively  short 
period  of  time  after  the  registration  statement 
becomes  effective.  H.R.  Rep.  No.  1542,  83d  Cong    2d 
Sess.  14  (1954);  S.  Rep.  No.  1036,  83d  Cong.,  2d  Sess. 
6-7  (1954). 

»'  Report  of  the  Special  Study  of  the  Securities 
Markets  of  the  Securities  and  Exchange 
Commission,  H.R.  Doc.  No  95.  88th  Cong.,  Ist  Sess 

(1963). 

"  A  hot  new  issue  is  an  IPO  security  whose  price 
in  the  aftermarket  rises  to  a  substantial  premium 
over  the  initial  offering  price,  because  the  demand 
exceeds  the  size  of  the  offering.  Report  of  Securities 
and  Exchange  Commission  Concerning  the  Hot 
Issues  J^arkets  (1984)  at  1  ("Hot  Issues  Report"). 

"  Special  Study  at  553-556.  The  following  are 
examples  of  abusive  market-related  practices  and 
problems  identified  by  the  Special  Study:  (1)  "Tie- 
in"  arrangements  by  which  underwriters  require 
customers,  as  a  condition  of  participation  In  a  hot 
issue  offering,  either  to  purchase  additional  shares 
of  the  same  issue  at  a  later  time  and  at  an  increased 
price,  or  to  participate  in  another  hot  issue  offering; 

Continued 
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demand  for  IPO  securities  was 
stimulated  further  in  some  cases  by 
promotional  market  letters,  advisory 
recommendations,  articles  in  the 
flnancial  press  and  other  planned 
publicity.**  The  Special  Study, 
therefore,  recommended  the  extension 
of  the  prospectus  delivery  period  to  90 
days  for  IPO  securities  to  ensure  that 
prospectuses  would  reach  aftermarket 
purchasers  "who  frequently  purchased 
at  premium  prices  (and)  probably 
needed  the  benefits  of  the  information 
contained  in  the  prospectus  more  than 
the  original  distributees."  ** 

In  contrast,  the  Study  recommended 
that  the  40  day  requirement  be 
eliminated  in  connection  with  securities 
offerings  of  issuers  subject  to  the 
periodic  reporting  requirements  of  the 
Exchange  Act.**  The  Study  concluded 
that  those  continuous  reporting 
requirements  operate  to  provide  a 
"reservoir  of  reliable,  reasonably 
current,  publicly  available  data  about  an 
issuer."  *' 

Prompted  by  the  Commission's 
findings  and  recommendations  in  the 
Special  Study,  the  Act  was  amended  in 
1964  to  extend  from  40  to  90  days  the 
prospectus  delivery  period  for 
aftermarket  transactions  by  dealers  in 
IPO  securities.  The  amendments  also 
authorized  the  Commission  to  shorten 
the  40  and  90  day  delivery  periods  by 
rule,  regulation  or  order.*' 

In  1964,  pursuant  to  its  newly  granted 
authority,  the  Commission  adopted  Rule 
174  to  shorten  or  eliminate  the 
prospectus  delivery  periods  specified  in 
section  4(3)  of  the  Act  for  certain  types 
of  offerings.*'  The  rule  established  a 
maximum  delivery  period  of  40  days  for 
aftermarket  transactions  in  the 
securities  of  any  issuer  which  prior  to 
the  filing  of  its  initial  registration 
statement  under  the  Act  had  a  class  of 


(2)  "parking  arrangements"  under  which 
underwriters  temporanly  deposit  shares  in  bogus 
accounts  for  the  beneOt  of  the  promoters  or 
underwriters:  (3|  the  use  of  escrowed  investor  funds 
by  underwriters  or  promoters  before  an  offering  is 
completed:  (4)  delays  in  the  delivery  of  stock 
certiricates  and  in  executing  orders:  (5)  use  of 
"wooden  tickets"  whereby  investors  receive 
confirmations  of  purchases  that  they  never  ordered; 
(6)  excessive  compensation  for  underwriters:  (7) 
"%vithholding"  substantial  blocks  of  new  slock  in 
order  to  restrict  supply:  and  (8)  "free-riding"  by 
placing  stocks  in  the  accounts  of  affiliates  or 
insiders  of  a  dealer. 
»♦  Id.  at  55«. 

»•  Id.  at  557. 

"  Id  at  593. 

"Securities  Acts  Amendments  of  19M.  Pub.  L. 
No.  8ft-467.  78  Stat.  565  (August  20. 1964).  Sec.  12. 

«•  Release  No.  33-4749  (Dec  23. 1964)  (29  FR 
19099). 


outstanding  securities  listed  on  a 
national  securities  exchange.'" 

In  1970.  the  Commission  amended 
Rule  174  to  eliminate  the  statutory 
period  for  transactions  in  the  securities 
of  an  issuer  which  is  subject  to  the 
periodic  reporting  requirements  of  the 
Exchange  Act  prior  to  the  registered 
public  offering,  whether  or  not  it  is  an 
IPO."  The  information  supplied  by  the 
reports  filed  under  that  Act  and  made 
available  to  the  marketplace  was 
deemed  to  be  an  adequate  substitute  for 
prospectus  delivery  by  dealers  in 
aftermarket  transactions.'* 

In  1984,  the  Commission  again 
examined  the  hot  issues  phenomenon.  In 
the  Hot  Issues  Report  it  submitted  to 
Congress,  the  Commission  concluded 
that  problem  hot  issues,  characterized 
by  fraudulent  or  manipulative  practices, 
constitute  a  small  portion  of  all  initial 
public  offerings."  In  addition  to  the 
Commission's  vigorous  enforcement 
response  to  hot  issues  abuses,  the 
Report  noted  that  regulatory  responses 
by  the  Commission  and  the  NASD  have 
been  successful  in  curbing  hot  issues 
excesses.'* 

Furthermore,  the  Hot  Issues  Report 
concluded  that  the  disclosure  system 
has  been  working  well.'*  The  Report 
noted  that,  "the  Commission  has 
developed  detailed  disclosure  rules  that 
are  intended  to  assure  that  information 
is  properly  transmitted  to  persons 
making  investment  decisions."  '•  In 
particular,  the  Report  pointed  out  that 
the  Commission  has  expanded  the 
requirements  for  the  distribution  of 
preliminary  prospectuses  relating  to  IPO 
securities.'^  These  changes  have 


">  Id.  The  prospectus  delivery  requirement*  also 
were  eliminated  for  certain  offerings  made  to 
employees,  and  certain  offerings  of  American 
Depositary  Receipts,  non-convertible  fixed  interest 
debt  securities  and  voting  trust  certificates.  The 
amendments  also  provided  that  in  the  case  of  shelf 
registrations  the  offering  of  subsequent  tranches 
would  not  trigger  a  new  delivery  period. 

"  Release  No.  33-5101  (November  19. 1970)  (35 
FR  18457|.  This  amendment  was  based  on  the 
Commission's  recommendations  set  forth  in  the 
Special  Study  and  reiterated  in  its  1909  report 
entitled.  Disclosure  to  Investors — A  Reappraisal  of 
Federal  Administrative  Policies  Under  the  '33  and 
'34  Acts  ("Wheat  Report")  (1969).  Chapter  IV,  14-16. 

*'  Release  No.  33-5010  (October  7, 1969)134  FR 
18130). 

"  Hot  Issues  Report  at  2.  77.  The  Hot  Issues 
Report  analyzed  735  IPOs  that  commenced  between 
January  1, 1980  and  August  31, 1983  and  involved 
securities  that  subsequently  were  traded  in  the 
NASDAQ  system.  | 

"  Id  at  76. 

"  Id.  at  41.  61.  I 

"  Id  at  45. 

"  Id  See  Release  No.  33-4968  (April  24, 1969)  (34 
FR  7235):  Rule  15c2-8  under  the  Exchange  Act  (17 
CFR  240.15C2-6):  Rule*  460  and  461  under  the  Act 
(17  CFR  230.460.  461). 


resulted  in  earlier  dissemination  of  more 
specific  corporate  information  into  the 
marketplace. 

III.  Discussion 

The  section  4(3)  prospectus  delivery 
requirement  is  a  prophylactic  measure 
which  reduces  the  vulnerability  of  the 
offering  process  to  hot  issues  abuses. 
The  Commission  is  seeking  to  refine  that 
obligation  for  securities  offerings  of 
companies  that  prior  to  the  time  of  filing 
their  registration  statements  under  the 
Act  were  not  required  to  file  reports 
under  the  Exchange  Act  ("non-reporting 
company").  The  Commission  seeks  to 
amend  Rule  174  in  a  manner  that 
maintains  the  availability  of  information 
concerning  such  securities  and  retains 
the  statutory  obligation  for  those 
o^erings  that  are  most  susceptible  to 
manipulative  and  deceptive  practices. 
The  proposed  amendments  would  in  no 
way  diminish  responsibility  and 
potential  liabihty  to  investors  for  such 
practices  under  the  antifraud  provisions 
of  the  securities  laws.'* 

The  alternative  proposals  to  amend 
Rule  174  attempt  to  define  those  classes 
of  securities  offerings  that  are  not  as 
vulnerable  to  manipulation  and  other 
hot  issues-type  abuses  because  of  listing 
standards,  NASD  and  Exchange 
surveillance  and  the  required  market 
information.  Qualification,  filing  and 
disclosure  requirements  have  been 
established  for  trading  in  certain 
markets  to  assure  that  timely  and 
continuous  corporate  and  market 
information  concerning  new  issues  is 
available.  The  listing  standards  assure 
that  the  issuers  of  securities  traded  in 
such  markets  have  satisfied  certain 
financial  thresholds.  Finally, 
improvements  in  quotation  and  trade 
reporting  have  resulted  in  more  efficient 
dissemination  of  information  in  certain 
markets,  and  increased  surveillance 
capabilities  have  led  to  more  orderly 
trading.  Accordingly,  it  appears 
appropriate  to  reduce  reliance  on 
prospectus  delivery  requirements  and  to 
rely  instead  on  listing  standards,  filing 
and  disclosure  requirements  of  trading 
entities,  and  market  information  to 
minimize  the  potential  for  abuse  for 
certain  new  issues. 

The  two  alternative  amendments  to 
Rule  174  proposed  today  differ  with 
respect  to  the  class  of  securities 
offerings  for  which  the  delivery  period 
would  be  reduced,  or  eliminated  in 


»•  See  Section  12(2)  of  the  Act  (15  U  S.C  771(2)); 
Section  17(a)  of  the  Act  (15  U.S.C.  77q(a))  Section 
10(b)  of  the  Exchange  Act  (15  U  S.C.  78i(b))  and 
Rules  10t>-5 10b-6  thereunder  (17  CFR  240.10b-5, 
10b-«). 
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certain  cases.  Proposal  I  would  be 
limited  to  reported  securities.  Proposal  n 
would  extend  to  all  exchange-listed  and 
NASDAQ-traded  securities.  In  addiUon. 
Proposal  I  would  define  a  class  of  new 
issues  that,  because  of  the  issuer's  size, 
operating  history  and  public  float,  would 
be  treated  like  issues  of  reporting 
companies  and,  thus,  would  be  exempt 
under  Rule  174  fixjm  a  section  4(3) 
prospectus  delivery  requirement.  TTie 
proposals  also  differ  %vith  respect  to  the 
date  from  which  the  reduced  delivery 
period  would  run. 

A.  Proposal  I 

1.  25-day  period 

Under  Proposal  I.  the  applicable 
prospectus  delivery  period  would  be 
shortened  to  25  calendar  days  for  newly 
registered  equity  securities  6iat  qualify 
for  transaction  reporting  under  an 


effective  transaction  reporting  plan  »•  as 
of  the  date  that  the  registration 
statement  is  declared  effective.  The  25 
day  delivery  period  would  run  from 
either  the  effective  date  of  the 
registration  statement  or  the  date  of  the 
first  bona  fide  offering  to  the  public, 
whichever  is  later.  Real-time  last  sale 
information  must  be  made  available  for 
this  class  of  securities,  which  consists  of 
exchange-listed  securities  that  qualify 
for  transaction  reporting  pursuant  to  the 
Consolidated  Tape  Association  ("CTA") 
Plan  and  NASDAQ/NMS  securities.*" 
In  addition,  quotations  for  reported 
securities  must  be  firm  as  to  the  quoted 
price  and  size  in  accordance  with  the 
Commission's  firm  quotation  rule.**  The 
Commission  adopted  these  requirements 
to  increase  market  efficiency  and 
enhance  opportunities  for  public 
investors  to  obtain  best  execution  of 
their  orders.** 


The  current  qualification  criteria  for 
NASDAQ/NMS  designation  and  CTA 
reporting,  which  are  summarized  in  the 
chart  at  the  end  of  this  section,  set 
minimum  standards  relating  to  the 
issuer,  the  distribution  of  the  security, 
and  market  activity  of  the  security.** 
NASDAQ/NMS  and  CTA  reported 
securities  must  be  registered  pursuant  to 
Section  12  of  the  Exchange  Act.**  CTA 
reported  seciuities  must  be  listed  on  the 
AMEX  or  the  NYSE  or  be  listed  on' a 
regional  exchange  and  substantially 
meet  the  AMEX  or  NYSE  listing 
requirements.**  Currently,  designation 
as  an  NASDAQ/NMS  security  is 
automatic  if  the  issuer  meets  specified 
mandatory  criteria.  If  an  issuer  satisfies 
the  voluntary  criteria  outlined  below,  it 
may  become  an  NMS  issuer  upon 
application  to  the  NASD.** 


Standard 


Total  assets „. 

Net  tangible  assets  ..*„. 
Capital  and  surplus........ 

Net  irxxKTte 


Operabng  history 

Public  float  (shares) ... 
Marltet  value  of  ftoat.. 
Minimum  bid 


I.  NASDAQ/NMS  CRITERIA 


Tierl— 

MandaUxy 

•ndusion 


Trading  volume , 


$2mtl!ion. 
$1  million. 


Tier  2— Vokjntary  NASDAQ/ 
NMS  inclusion 


Altemative  1 


Sharehotders  of  record. 


500.000 

SSmiUion 

$10  for  5 
txjsiness 
days. 

Average 
600,000 
shares/ 
month  for 
6  months. 

300 


$2  million 

$1  million 

$300,000  In 

Latest  or  2 

or3  Last 

fiscal 

years. 

3SQJOO0.......... 

$2  million 

$3 


II.  CTA  issues 


Alternative  2 


$2  million. 
$8  million. 


4  years 

800,000.... 
$8  million. 


1.  NYSE  standards* 


300. 


300. 


$18  million 

$2.5  M.  latest  fiscal  year  and  $2 
M.  Previous  2  fiscal  years  or 
$6.5  M.  aggregate  past  3 
years  and  $4.5  M.  latest  fiscal 
year. 

3  years 

1.1  miUion 

$18  million 


2.  AMEX  standards*/*  • 


Alt.  1 


$4  million. 
$4(>D,00b." 


AH  2 


$12  million 


500.000... 
$3  million. 
$5 


2,000. 


"T^/Iup?^.®^,^^"^  ''"II"®?  f^'scre^o"  to  "st  securities  that  do  not  precisely  satisN  these  criteria. 
The  AMEX  listing  standards  are  being  revised  currently.  See  SE-AM^-e5-M 


1.000. 


5  years 
1  million 
$10  million 


3.000 


"  17  CFR  240.11Aa3-1. 

*•  Included  in  this  class  currently  are  certain 
securiUes  listed  on  regional  exchanges  that  are  not 
eligible  for  CTA  reporting  but  are  designated  a* 
NMS  *ecurities.  The  exchange  tranaaction*  in  such 
securities  are  exempt  temporarily  from  last  sale 
reporting  requirements,  pending  the  development  of 
a  facility  to  consolidate  the  reporting  of  OTC  and 
exchange  transactions  and  quotations  for  such 
securities.  However,  OTC  transactions  in  such 
securities  are  subiect  to  real-time  last  sale  reporting 
through  NASDAQ  facilities.  See  Release  No.  34- 
22412  (September  16, 1985)  (50  FR  38640J. 

«'17CFR240.11Ac1-l. 

*»  See  Release  No.  34-17549  (February  17. 1961) 
(46  FR  at  13996J. 

*•  The  Commission  has  proposed  amendments  to 
its  Exchange  Act  riijes  governing  the  designation  of 
securities  qualified  for  trading  in  a  national  market 
system  (Rule  11Aa2-1.  the  NMS  Securities  Rule)  and 


transacUon  reporting  (Rule  11Aa3-1).  See  Release 
No.  3423817  (November  17  1986)  (51  FR  42856J. 
These  amendments  would  result  in  (i)  the 
designation  as  NMS  securities  of  all  reported 
securities;  and  (ii)  the  amendment  of  the  transaction 
reporting  rule  to  require  the  NASD  to  designate 
which  NASDAQ  securities  are  subject  to 
transaction  reporting.  In  conjunction  with  these 
proposed  amendments  to  the  Commission's  rules, 
the  NASD  has  filed  with  the  Commission  a 
proposed  rule  change  and  reporting  plan 
amendment  (SR-NASD-86-27  and  Release  Nos.  34- 

23818  (November  17, 1986)  (51  FR  42960)  and  .34- 

23819  (November  17. 1986)  |51  FR  42963) 
respectively)  that  would  incorporate  into  the 
NASD's  rules  and  reporting  plan  designation 
standards  based  on  the  Tier  2  NMS  criteria  [see 
chart  for  NASDAQ/  NMS  criteria  infra]  currently 
contained  in  the  NMS  Securities  Rule,  and  include 
certain  corporate  governance  criteria  previoosly 


proposed  by  the  NASD  (see  Release  No.  34-22505 
(October  4. 1985),  (SO  FR  41697J).  The  NASD's 
proposal  does  not  incorporate  the  current  Tier  1 
NMS  mandatory  designation  criteria  (see  chart  for 
NASDAQ/NMS  criteria  infra).  The  NASD's 
proposed  eligibility  standards  for  its  transaction 
reporting  plan  would  recognize  the  need  to  be 
flexible  in  applying  its  speciuc  criterie. 

"  15  U.S.C.  781. 

"  See  Release  No  34-15250  (October  20. 1978)  at 
33  (43  FR  at  50611,  n.63]. 

♦•  The  NASD's  proposed  rule  change  referred  to 
supra,  footnote  43,  would  codify  the  existing  NASD 
interpretation  that  IPOs  substantially  meeting  the 
designated  criteria  are  eligible  for  last  sale 
reporting,  as  of  the  effective  date  of  the  registration 
statement,  upon  prior  application  and  with  the 
written  consent  of  the  managing  underwriter  that 
immediate  inclusion  in  the  NMS  is  desired. 
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2.  EUoiinatioD  of  the  prospectus  delivery 
period 

Proposal  1  also  would  eliminate  the 
prospectus  delivery  period  for 
aftermarket  transactions  in  the  reported 
security  of  a  registrant  that  satisfies 
certain  criteria.*^  In  effect,  the  proposed 
exemptioQ  would  treat  qualifying 
registrants  in  the  same  manner  as  Rule 
174  currently  treats  companies  that  are 
reporting  under  the  Exchange  Act  prior 
to  filing  their  registration  statements.  To 
quali^  for  this  exemption,  a  registered 
offering  of  common  stock  must  qualify 
for  the  25  day  delivery  period  and  the 
issaer  must  meet  the  criteria  set  forth 
below: 

(1)  The  issuer  of  the  common  stock 
had  annual  revenues  of  at  least 
$100,000,000  in  each  of  its  last  three 
most  recently  c(Hnpleted  fiscal  years; 

(2)  The  issuer  had  total  assets  of  at 
least  $100,000,000  at  the  close  of  each  of 
its  last  two  most  recently  conipleted 
fiscal  years; 

(3)  At  least  2.000,000  of  the  shares  of 
the  security  outstanding  after  the 
registered  offering  will  be  held  by 
persons  other  than  directors,  officers,  or 
persons  owning  beneficially  10  percent 
or  more  of  the  outstanding  shares  of  the 
security;  and 

(4)  In  connection  with  the  registered 
offering,  the  issuer  has  a  firm 
commitment  from  underwriters  or  others 
(subject  only  to  customary  conditions 
precedent,  including  "market  outs")  for 
the  purchase  of  all  the  securities  being 
offered.** 

The  proposed  criteria  are  intended  to 
define  a  class  of  issuers  whose  size  and 
operating  history,  as  well  as  the 
substantial  liquidity  of  the  market  for 
their  securities,  render  them  less  like 
new  issues  susceptible  to  hot  issues 
abuses  and  more  like  offerings  currently 
exempt  from  section  4(3)  requirements. 

To  arrive  at  these  criteria,  a 
preliminary  review  was  undertaken  of 
approximately  660  common  stock  IPO 
registrations  that  were  declared 
effective  in  the  period  March  1985 
through  February  1986.  This  review  was 
intended  to  determine  the  common 
characteristics  of  those  offerings  for 
which  an  exemption  comparable  to  that 


*'  Ai  noted  above,  this  proposal  would  not 
eliminate  the  prospectui  delivery  requirement  under 
section  4(3)  and  Rule  174  for  a  dealer  acting  as  an 
undtrwriier.  iocladiag  dealer  sale*  of  any  securities 
taken  down  as  part  of  an  overallotment  option,  or 
for  any  dealer  effecting  transactions  in  an  unsold 
allolmeot  or  subscription  of  secuhtie*. 

**  The  term  "finB  commtmenl"  shall  be 
construed  in  the  same  manner  as  that  term  has  t>een 
interpreted  under  Rules  106-9  and  lSc2-4  (17  CFR 
240.I0b-9. 15c2-4).  See  Letter  to  Sullivan  and 
Cromwell  dated  August  2. 1985.  regarding  the  First 
Boston  Corporation  (File  No.  TP85-415). 


used  for  offerings  of  reporting 
companies  would  be  appropriate.  Based 
on  the  issuer's  size  and  year  of 
incorporation,  as  well  as  the  size  of  the 
distribution,  approximately  145  of  those 
660  offerings  were  selected  for  review  to 
determine,  among  others  thing*,  the 
operating  history  of  the  company  and 
the  public  float  of  the  securities. 
Approximately  10  of  those  145  offerings 
would  have  met  the  proposed  criteria. 
Of  these,  6  involved  securities  that  were 
CTA  reported  or  NMS  designated  on  the 
effective  date  of  the  registration 
statement  The  other  four  involved 
securities  that  were  NMS  eligible  on  the 
date  of  effectiveness  and  became  NMS 
designated  within  40  days  of  that  date. 

The  qualifying  offerings  spanned  a 
broad  spectrum  of  industries  and  the 
asset  and  revenue  tests  did  not  appear 
to  disadvantage  unduly  any  particular 
industry.  Specific  comment  is  requested, 
however,  on  whether  the  asset  and 
revenue  tests  should  be  in  the 
dispmctive  to  assure  that  particular 
industries  are  not  ejected  adversely  by 
this  proposal.  If  the  criteria  were  in  the 
disjunctive,  about  7  more  of  the  145 
offerings  that  were  reviewed  would 
have  qualified  for  the  exemption. 

While  the  respective  time  periods 
proposed  under  the  revenue  and  asset 
tests  parallel  audited  financial 
statement  requirements  for  registration 
statements.**  comment  is  solicited  on 
whether  five  years  of  such  financial 
information  should  be  required  in  order 
to  parallel  Regulation  S-K  selected 
financial  data  requirements.*"  Comment 
also  is  requested  on  whether  the  asset 
and/or  revenue  thresholds  should  be  set 
at  lower  levels  if  five  years  of  such 
information  is  required. 

The  requirement  that  at  least  a  certain 
number  of  the  shares  outstanding  after  a 
registered  offering  be  held  by  non- 
affiliates  of  the  issuer  is  intended  to  be 
an  objective  standard  for  broad 
dissemination  of  the  shares  to  the 
public.  The  firm  commitment 
requirement  is  designed  to  assure  that 
the  registrant  meets  that  public  float 
criterion.  Specific  comment  is  requested 
on  the  appropriateness  of  these 
standards  and  whether  other  criteria 
would  be  preferable  to  achieve  the  same 
purposes. 

The  Commission  recognizes  that  the 
criteria  proposed  are  substantial  and 
that  other  offerings  could  be  viewed  as 
appropriate  for  exemption  from  the 
Section  4(3]  and  Rule  174  prospectus 
delivery  requirements.  However,  the 
Commission  believes  it  appropriate  to 


gain  experience  first  with  a  timitsd  clas* 
of  secvrities  offerings  b^re 
detemming  the  appropriateness  of 
extending  the  exemption  to  a  larger 
class.  Specific  comment  is  requested  on 
the  appropriateness  of  the  proposed 
criteria  and  whether  other  criteria  are 
more  suitable  to  achieve  the  purposes  of 
the  exemption. 

B.  Proposal  n 

Proposal  II  is  based  on  the  petition 
submitted  by  die  SIA.  Under  this 
proposal,  the  40  or  90  day  prospecttw 
delivery  period  would  be  reduced  to  25 
calendar  days  after  the  commencement 
of  a  registered  public  offering  if.  as  of 
the  date  of  effectiveness,  the  securities 
are  listed  and  registered  on  a  national 
securities  exchange  or  authorized  for 
quotation  in  an  electronic  interdealer 
quotation  system  sponsored  and 
governed  by  the  rules  of  a  registered 
securities  association,  such  as 
NASDAQ,  die  quotation  system 
sponsored  and  governed  by  the 
NASD.*'  The  25  day  delivery  period 
would  run  from  the  effective  date  of  the 
registration  statement. 

Proposal  II  would  extend  to  a  broader 
range  of  securities  than  Proposal  I. 
Proposal  II  would  cover  those  securities, 
whether  Hsted  on  a  regional  exchange  or 
traded  solely  in  the  OTC  market,  for 
which  real-time  last  sale  reporting  is  not 
provided  pursuant  to  a  transaction 
reporting  plan.  These  would  include 
regional  exchange-listed  securities  that 
do  not  substantially  meet  AMEX  listing 
standards  or  are  not  NMS  designated. 

The  listing  standards  of  the  regional 
exchanges  vary.  The  requirements  of 
several  of  the  exchanges  range  from  at 
least  $1  to  $2  million  in  assets  (total  or 
net  tangible  assets)  and  from  at  least  750 
to  1.000  shareholders  of  record  in  the 
case  of  common  stock  and  specify  a 
public  float  of  at  least  250,000  shares.** 
For  listing  in  the  NASDAQ  system,  an 
issuer  must  have  at  least  $2  million  in 
total  assets,  $1  million  in  total  capital 
and  surplus,  300  shareholders  and  a 
pubHc  float  of  100,000  shares.** 

In  its  rulemaking  petition,  the  SIA 
relies  on  the  requirements  imposed  by 
section  12(b)  **  of  the  Exchange  Act  for 


•*  See  17  CFE  210J-01. 3-01 
'0  See  lUn  301(a)  of  Ragulabon  S-K.  17  CFR 
229.301(a). 


•>  This  rate  proposal  would  not  apply  to  OTC 
securities  for  which  tranaaction  quotation*  ar* 
solely  listed  by  the  Nabooal  Quotation  Bureau  in 
the   pink  sheeU  "  See  Releue  No.  34-21470 
(Noveimber  &  1984)  (49  FR  at  45119). 

"  See  e.g..  Plnladetphia  Stock  Bxchange  Rule 
803(a)  (CCH)  y  2803  Pacific  Slock  Exchange  Rule  I. 
Section  3(b)  (CCH)  1  302&  Midwest  Stock  Exchuage 
Article  XXVIll,  Rule  7  (CCH)  \  1897:  Boston  Slock 
Exchange  Rules.  Oiaptw  XXVll.  Section  1  (CCH) 
l2aBa 

"  NASD  MawMl  (CCH)  1 1754  at  1567. 

»♦  15  UAC  TSflb). 
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registration  of  securities  on  an 
exchange,  as  well  as  the  filing  and 
disclosure  requirements  for  listing  in  the 
NASDAQ  system  to  assure  the 
dissemination  of  timely  and  material 
information  to  public  investors.  The  SIA 
also  contends  that  it  is  appropriate  to 
extend  relief  under  Rule  174  to  all 
NASDAQ  securities  because  the  NASD 
requires  that  real-time  quotations  be 
disseminated  for  securities  authorized 
for  quotation  on  NASDAQ  »*  and  Uiat 
such  securities  be  subject  to  regular  and 
continuous  two-way  price  quotations  by 
at  least  two  market  makers. 

In  this  regard,  the  Commission  seeks 
comment  on  whether  Proposal  I  or  II  is 
the  more  appropriate  approach  in  light 
of  the  transaction  reporting 
requirements  for  CTA  reported  and 
NMS  designated  securities. 

IV.  General  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the  rule 
amendments  which  are  the  subject  of 
this  release  to  suggest  additional 
changes,  or  to  submit  comments  on 
other  matters  that  might  have  an  impact 
on  the  proposals  contained  herein,  are 
requested  to  do  so. 

In  addressing  the  alternative 
proposals,  commentators  are 
specifically  requested  to  direct  their 
attention  to  certain  areas.  The 
Commission  seeks  specific  comment  on 
the  appropriate  number  of  days  by 
which  the  relevant  statutory  period 
should  be  shortened  and.  in  this  regard, 
requests  commentators  to  supply 
empirical  data  underlying  their  views  or 
suggestions.  The  Commission    ' 
specifically  requests  comment  on 
whether  a  40  day  period,  as  used  in  the 
statute,  or  a  shorter  time  period,  such  as 
10  days,  would  be  a  more  appropriate 
time  period  than  the  25  day  period 
included  in  both  Proposals  I  and  II.  In 
this  regard,  the  Commission  requests 
price  and  volume  data  for  IPO  securities 
for  the  first  10.  the  first  25.  the  first  40 
and  the  first  90  frading  days  respectively 
after  the  effective  date  of  the 
registration  statement.  Commentators 
also  should  address  whether  the 
applicable  time  period  should  run  from 
the  registration  date  or  instead  from  die 
date  the  securities  were  offered  if  that 
date  is  later. 

The  Commission  also  is  considering  a 
specific  exclusion  from  any  of  the 
proposals  in  this  Release  for  "blank 
check"  offerings.  These  offerings  are 
especially  susceptible  to  manipulative 
and  deceptive  frading  practices, 
particulariy  in  the  case  of  smaller 


"  NASO  Manual.  Schedule  D  to  the  By-Laws 
(CCH)  1 1754  at  1561. 1567. 


offerings.  In  general,  "blank  check" 
registered  offerings  concern  securities 
regisfrations  that  do  not  specify  at  the 
time  of  effectiveness  investment  or 
business  plans.  Specific  comment  is 
sought  as  to  the  necessity, 
appropriateness  and  scope  of  such  an 
exclusion.  The  Commission  also  solicits 
comment  as  to  any  other  exclusions 
from  relief  that  may  be  necessary  for 
investor  protection. 

Commentators  are  requested  to  focus 
on  the  various  standards  set  forth  in 
Proposals  I  and  II  for  selecting  those 
newly  issued  securities  as  to  which  Uie 
statutory  period  may  be  eUminated  or 
shortened,  consistent  with  investor 
protection,  and  are  asked  to  suggest  any 
other,  more  appropriate  standards  or 
criteria  and  to  provide  their  reasons  and 
bases  for  such  suggestions.  Comment  is 
specifically  requested  on  whether  it 
would  be  advisable  to  combine  certain 
elements  of  each  of  the  proposals. 

V.  Cost-Benefit  Analysis 

The  Commission  believes  that  the 
proposed  amendments  to  Rule  174 
would  lessen  the  regulatory  burdens 
imposed  by  that  rule  upon  dealers  and 
issuers  without  compromising  investor 
protection  from  manipulative  and 
deceptive  trading  practices.  The 
alternative  proposals  seek  only  to 
reduce  the  dealer  prospectus  delivery 
period  where  market  processes  assure 
the  availabihty  and  dissemination  of 
timely  and  continuous  corporate  and 
market  information.  The  Commission 
believes  that  by  relaxing  the  prospectus 
delivery  obligation  through  a  reduction 
of  the  time  period  these  proposals  would 
facilitate  research  and  communication 
by  dealers  and  reduce  considerably 
costs  associated  with  prospectus 
dehvery  under  Rule  174. 

To  evaluate  fully  the  benefits  and 
costs  associated  with  the  proposed 
amendments  to  Ride  174.  die 
Commission  requests  commentators  to 
provide  views  and  data  as  to  the  costs 
and  benefits  of  each  of  the  proposals. 
Specific  comment  is  requested  on  the 
benefits  that  would  result  from  the 
respective  proposals  and  the  various 
parts  of  each  proposal.  In  terms  of 
potential  sources  of  cost  with  respect  to 
each  proposal,  commentators  are 
requested  to  provide  quantified 
information  and  to  address  the 
adequacy  of  investor  protection  as  well 
as  compliance  costs  associated  with 
prospectus  delivery.  The  Commission 
seeks  specific  comment  as  to  whether 
any,  and  if  so  which,  of  the  criteria 
reflected  in  the  proposals  are  sufficient 
to  protect  against  market  manipulation 
and  other  hot  issues  abuses  and  to 
ensure  adequate  information 


dissemination  for  these  new  issues.  The 
Commission  also  seeks  comment  and 
data  as  to  the  costs  imposed  by  the 
existing  system  and  as  to  the  cost 
savings  that  would  be  expected  to  result 
from  implementation  of  each  proposal. 

VI.  Summary  of  the  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  pursuant  to  the  Regulatory 
FlexibiUty  Act  ("RFA")»«  regarding  the 
proposed  amendments  to  Rule  174.  The 
IRFA  states  that  die  proposed 
alternative  amendments  would  reduce, 
or  in  certain  cases  eliminate,  the  40  or  90 
day  dealer  prospectus  delivery  period 
for  securities  offerings  of  issuers  that 
were  not  reporting  companies  prior  to 
filing  their  regisfration  statements.  The 
IRFA  states  that  boUi  alternatives  seek 
to  reduce  the  prospectus  delivery  period 
where  market  processes  assure  the 
availabihty  and  dissemination  of  timely 
and  continuous  corporate  and  market 
hiformation.  The  IRFA  notes  diat  bodi 
proposals  would  retain  the  existing 
prospectus  delivery  period  for 
fransactions  in  pubHcly  offered 
securities  that  are  not  covered  by  the 
respective  proposals  and  preserve  the 
prospectus  delivery  requirement  for  a 
dealer  acting  as  an  underwriter  or 
effecting  transactions  in  an  unsold 
allotment  or  subscription  of  securities. 
The  IRFA  indicates  that  neither  of  the   ' 
alternative  proposals  would  impose 
additional  reporting  or  recordkeeping 
requirements  on  nor  increase  regulatory 
compliance  costs  for  small  entities, 
including  small  brokers  and  dealers.  The 
IRFA  points  out  that  by  relaxing  the 
delivery  obligation  through  a  reduction 
of  the  time  period  either  proposal  would 
facilitate  research  and  communication 
by  dealers  and  reduce  considerably 
costs  associated  with  prospectus 
delivery  under  Rule  174. 

The  IRFA  indicates  that  Proposal  I 
would  affect  those  small  issuers  that 
meet  Tier  2  criteria  *''  of  NMS  securities, 
and  have  total  assets  of  $5,000,000  or 
less.  Likewise,  the  IRFA  points  out  that 
Proposal  II  would  affect  the  offerings  of 
issuers  widi  total  assets  of  $5,000,000  or 
less  to  the  extent  their  securities  are 
authorized  for  quotation  in  NASDAQ. 
With  respect  to  either  proposal,  the 
IRFA  notes  that  according  to 
Commission  estimates  fewer  than  50 
small  entities  are  listed  on  national 
securities  exchanges. 

The  IRFA  also  slates  that  Proposal  I 
would  affect  those  small  brokers  and 


••  5  U.S.C.  804. 

•' 17  CFR  240.11Aa-2. 
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dealers  which  trade  NMS  Securities; 
while  Proposal  II  would  affect  those 
small  brokers  and  dealers  which  trade 
NASDAQ  securities.  As  noted  in  the 
[RFA.  the  Commission  believes  that  by 
reducing  the  period  for  prospectus 
delivery,  the  proposed  rules  would 
lower  the  costs  of  compliance  for  those 
small  issuers  and  small 
brokers  and  dealers  covered  by  each  of 
the  proposals. 

The  IRFA  solicits  comments  on  any 
possible  costs  that  either  of  the 
proposals  might  have  on  small  entities 
and  on  possible  alternatives  to  the 
proposed  amendments  that  would 
reduce  costs  further. 

A  copy  of  the  IRFA  may  be  obtained 
by  contacting  Larisa  E.  Dobriansky  (202) 
272-2589.  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW 
Washington.  DC  20549. 

VII.  Statutory  Basis  and  Text  of 
Proposed  Amendments  Authority 

The  amendments  to  the  Commission's 
rules  are  being  proposed  by  the 
Commission  pursuant  to  sections  4  and 
19  of  the  Securities  Act  of  1933. 

List  of  SubjecU  in  17  CFR  Fart  230 

Reporting  and  recordkeeping 
requirements,  securities. 

Text  of  Proposals 

In  accordance  with  the  foregoing.  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read  in  part,  as  follows: 

Authority:  Sections  230.100  to  230.174 
issued  under  section  19,  48  Stat.  85  as 
amended  15  U.S.C.  77s 

2.  Section  230.174  is  amended  by 
redesignating  paragraphs  (d)  and  (e)  as 
(e]  and  [f]  respectively  and  adding  new 
paragraph  (d)  to  read  in  one  of  the 
following  ways. 

Proposal  I 


4<3)ol 


the  registered  security  will  be  required 
to  be  reported  pursuant  to  an  effective 
transaction  reporting  plan,  in 
accordance  with  Rule  llAa3-l  under 
that  Act. 

(1)  No  prospectus  need  be  delivered  if 
each  of  the  following  criteria  is  met: 

(i)  The  registration  statement  relates 
to  an  offering  of  common  stock  as  to 
which  the  registrant  has  a  firm 
commitment  from  underwriters  or  others 
(subject  only  to  customary  conditions 
precedent  including  "market  outs")  for 
the  purchase  of  all  the  securities  being 
offered: 

(ii)  The  issuer  had  annual  revenues  of 
at  least  $100,000,000  in  each  of  the  last 
three  moat  recently  completed  fiscal 
years: 

.  (iii)  The  issuer  had  total  assets  of  at 
least  $100000.000  in  each  of  the  last  two 
most  recently  completed  fiscal  years; 
and 

(iv)  At  least  2,00a000  of  the 
outstanding  number  of  shares  of  the 
stock  after  the  registered  public  offering 
will  be  held  by  persons  other  than 
directors,  officers,  or  persons  owning 
beneficially  10  percent  or  more  of  the 
outstanding  shares  of  the  security. 

(2)  If  one  or  more  of  the  criteria 
specified  in  paragraphs  (d)(1)  (i)  through 
(iv)  is  not  met,  no  prospectus  need  be 
delivered  after  the  expiration  of  twenty- 
five  calendar  days  from  the  effective 
date  of  the  registration  statement  or  the 
first  date  upon  which  the  security  was 
bona  fide  offered  to  the  public 
whichever  is  later. 


Proposal  II 

§  230.174    Delivery  of  prospectus  by 
dealers;  exemptions  under  Section  4(3)  of 
the  Act 


$230.t74    Delivery  of 
dealera;  eKamptiona  under 
the  Act 


(d)  Where  the  registration  statement 
relates  to  the  security  of  an  issuer  that  is 
not  subject  immediately  prior  to  the  time 
of  filing  the  registration  statement,  to  the 
reporting  requirements  of  section  13  or 
15(d)  of  the  Securities  Exchange  Act  of 
1934  and,  as  of  the  effective  date  of  the 
registration  statement,  transactions  in 


(d)  Where  the  registration  statement 
relates  to  the  security  of  an  issuer  that  is 
not  subject  immediately  prior  to  the 
time  of  filing  the  registration  statement 
to  the  reporting  requirements  of  section 
13  or  15(d)  of  the  Securities  Exchange 
Act  of  1934  and,  as  of  the  effective  date 
of  the  registration  statement,  the 
security  is  Hsted  and  registered  on  a 
national  securities  exchange  or 
authorized  for  quotation  in  an  electronic 
inter-dealer  quotation  system  sponsored 
and  governed  by  the  rules  of  a 
registered  securities  association,  no 
prospectus  need  be  delivered  after  the 
expiration  of  twenty-five  calendar  days 
after  the  effective  date  of  the 
registration  statement. 


By  the  Coounissioa 
lonathaa  C.  Kais. 
Secretory 
Decemlier  IB,  1980^ 

(FR  Doc.  88-29042  Filed  12-24-86:  8:45  am] 

BUJJNQ  COOC  MlO-OI-a 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  166 
[CGD  85-0971     ] 

Port  Access  Routes;  Approach  to 
Tampe  Bay,  FL;  Study  Results 

agency:  Coast  Guard.  DOT. 
ACTKMC  Notice  of  study  results. 

summary:  This  notice  publishes  the 
results  of  the  Port  Access  Route  Study 
opened  by  announcement  in  the  Federal 
Register  on  December  IZ  1965  (50  FR 
50808  corrected  at  51  FR  1257).  The 
study  considered  the  fairway  anchorage 
sites  and  areas  adjacent  to  the  shipping 
safety  fairway  in  the  approach  to  Tampa 
Bay.  Florida.  As  a  result  of  this  study, 
the  Coast  Guard  recommends:  The 
southern  Tampa  Fairway  Anchorage 
Area  be  eliminated:  a  new  fairway 
anchorage  area  be  established  to  the 
west  of  die  existing  northern  Tampa 
Fairway  Anchorage  Area;  the  new 
fairway  anchorage  area  and  the 
northern  Tampa  Fairway  Anchorage 
Area  be  designated  the  Western  Tampa 
Fairway  Anchorage  and  the  Eastern 
Tampa  Fairway  Anchorage. 
ran  FURTMEK  INFOWMATKHi  COffTACT: 
LTJG  D.  Reese,  Project  Manager,  Office  • 
of  Navigation  (G-NSS-2),  Room  1806. 
U.S.  Coast  Guard  Headquarters,  2100 
Second  St.  SW..  Washington  DC  20593. 
telephone  (202)  287-0384.  between  6:00 
a.m.  and  3:30  p.m..  Monday  through 
Friday.  Information  is  also  available 
from  LTJG  Harry  D.  Craig.  Seventh 
Coast  Guard  District  (mps).  Miami.  FL 
33130.  (305)  350-5651. 
SUPPI^MENTAJIY  INFORMATION: 

Background 

The  Ports  and  Waterways  Safety  Act 
(PWSA)  (33  U.S.C.  1223)  authorizes  the 
Coat  Guard  to  designate  necesary 
shipping  safety  fairways  and  fairway 
anchorages  to  allow  vessels  an 
unobstructed,  safe  access  to  United 
States  ports. 

A  shipping  safety  fairway  is  an  area 
in  which  no  fixed  structures  are 
permitted,  and  therefore  may  inhibit 
exploration  and  exploitation  of  mineral 
resources  in  the  ares  no  designated.  A 


shipping  safety  fairway  may  be  viewed 
as  a  necessary  compromise  between 
convenient  mineral  exploitation  and 
concern  for  navigation  safety. 

A  fairway  anchorage  is  an  anchorage 
area  contiguous  to  and  associated  with 
a  fairway,  in  which  fixed  structures  may 
be  permitted  with  a  two  mile  spacing 
limitation  (33  CFR  ie6.200(c)(l)). 

To  ensure  that  the  interests  of  all 
affected  parties  are  considered,  the 
PWSA  mandates  that  a  port  access 
route  study  be  conducted  before  new 
shipping  safety  fairways  or  fairway 
anchorages  are  designated.  PublicaUon 
of  a  study  notice  advises  all  bidders  in 
future  lease  sales  within  Uie  study  area 
that  occupancy  rights  may  be  restricted 
by  a  routing  ssytem  developed  as  a 
result  of  the  study  (33  U.S.C.  1223(c)(4)). 
Once  a  designation  is  made  under  the 
authority  of  the  PWSA.  the  paramount 
right  of  navigation  is  recognized  within 
the  designated  area. 

In  the  interest  of  promoting  a  multiple 
use  approach  to  offshore  waters,  the 
Coast  Guard,  as  far  as  practicable,  will 
try  to  minimize  impacts  on  leases  which 
were  granted  before  a  study  is 
announced. 

When  the  study  results  indicate  no 
new  routing  measures  are  necessary  in 
an  area,  notice  of  this  conclusion  is 
published  in  the  Federal  Register. 
Although  study  results  may  have 
concluded  no  new  routing  measures 
were  necessary,  areas  for  which  results 
have  been  published  may  be  studied 
again  as  changes  in  conditions  warrant 
evaluation. 

The  port  access  routing  needs  in  the 
area  were  previously  studied  in  1980 
and  the  study  results  were  published  in 
the  Federal  Register  on  October  1. 1981 
(46  FR  48376).  The  Department  of  the 
Interior  (DOI)  had  only  a  small  number 
of  tracts  in  the  area  open  for  bid  in  1981, 
none  of  which  overlapped  the  Tampa 
Bay  Shipping  Safety  Fairway.  Also,  no 
navigational  problems  were  anticipated 
at  that  time,  and  no  additional  routing 
measures  were  recommended  during  the 
study. 

In  February  1985.  the  Tampa  Port 
Authority,  on  behalf  of  the  Tampa  Bay 
maritime  community,  expressed  concern 
about  the  present  fairway  anchorages  in 
relation  to  a  Tampa  Harbor  deepening 
project.  The  Tampa  Harbor  deepening 
project  was  conducted  by  the  Corps  of 
Engineers  (COE)  and  is  expected  to 
result  in  an  increase  in  deep  draft  vessel 
traffic.  The  project  has  required  the  use 
of  designated  spoil  areas  within  the 
Tampa  Bay  Shipping  Safety  Fairway 
adjacent  to  Uie  southern  Tampa  Fairway 
Anchorage  Area  (32  CFR 
166.200(d)(49)(i)).  The  resulting  depth  of 
water  (operational  draft  of  33  feet  6 


inches)  has  reduced  the  safety  and 
convenience  of  access  to  and  from  the 
southern  anchorage  area  to  the  fairway. 
The  Tampa  Port  Authority  requested 
consideration  be  given  to  redescribing 
and  establishing  new  fairway 
anchorages.  The  Coast  Guard 
determined  that  a  study  of  the  situation 
was  warranted  and  invited  the  public  to 
submit  information  and  comments. 

Medmd 

The  Port  Access  Route  Study  for  the 
approach  to  Tampa  Bay  was  conducted 
by  the  Seventh  Coast  Guard  District. 
The  study  encompassed  the  following 
geographical  positions: 


Latitude 

(1)  2r45W'  N. 

(2)  2r45W  N. 

(3)  zrzroo"  n. 

(4)  zrzrao"  n. 

(5)  27'45'00"  N. 


LongHtide 
83*3O0O'  W. 

srwoo"  w. 

82'SO'OO''  W. 
83*5O00"  W. 
83"3000"  W. 


During  the  study  die  Coast  Guard 
consulted  with  Federal  and  state 
agencies  and  considered  the  views  of 
representatives  of  the  maritime 
community,  port  and  harbor  authorities 
and  other  parties  who  may  be  affected 
by  the  study  results. 

The  Coast  Guard  solicited  comments 
on  a  specific  alternative  presented  by 
the  Tampa  Port  Authority  and  on 
particular  issues  to  be  examined  during 
the  study. 

Summary  of  Comments 

A  total  of  12  comments  were  received 
on  the  need  for  a  fairway  anchorage  in 
the  approach  to  Tampa  Bay.  Seven  of 
the  comments  acknowledged 
notificatiMi  of  the  study  and  expressed 
an  interest  in  the  study  results.  The  five 
remaining  substantive  comments  were 
from  an  oil  company  and  government 
agencies.  The  Fish  and  Wildhfe  Service 
of  the  Department  of  Interior  (DOI) 
indicated  they  had  no  identifiable  use 
conflicts  with  the  proposed  anchorage 
sites.  The  Bureau  of  Land  Management 
of  the  DOI  indicated  the  Federal  Mineral 
Ownership  would  not  be  adversely 
impacted  by  the  proposal.  The  Minerals 
Management  Service  (MMS)  of  the  DOI 
anticipated  no  conflicts  between  the 
their  oil  and  gas  activities  and  the 
fairway  anchorage  proposal  MMS  also 
stated  that  "indications  are  that  any 
impact  on  oil  and  gas  resources  would 
be  low."  The  Army  COE  indicated  die 
proposal  to  establish  a  new  deeper  draft 
fairway  anchorage  and  eliminate  the  old 
southern  fairway  anchorage  would  be 
satisfactory.  They  also  informed  the 
Seventh  Coast  Guard  Distinct  "there  are 
no  dredging  disposal  areas  proposed  in 
or  adjacent  to  the  proposed  fairway 
anchorage  or  the  existing  northern 
fairway  anchorage  area."  The  comment 


by  the  oil  company  stated  die  proposed 
fairway  anchorage  did  not  conflict  with 
current  or  planned  activities  of  the 
company. 

Facts  and  Fmdings 

A.  A  Tampa  Port  Authority  census  of 
vessels  indicated  an  average  of  five 
vessels  would  call  on  the  port  of  Tampa 
on  any  given  day.  Many  of  diese  vessels 
must  remain  in  a  fairway  anchorage 
until  a  berth  is  available.  The  Tampa 
Port  Audiority  also  estimated  720 
vessels  a  year  use  the  fairway 
anchorages  adjacent  to  the  Tampa  Bay 
Fairway. 

B.  Dry  bulk  carriers  lighUy  loaded  are 
die  major  users  (50%)  of  the  shipping 
safety  fairway  and  fairway  anchorage 
areas.  Their  average  draft  is  less  than  or 
equal  to  30  feet  Odier  vessels  using  die 
fairway  and  fairway  anchorage  have  an 
average  draft  of  23-24  feet  and  use  die 
fairway  anchorage  to  load  and  reload. 
Recreational  boaters  stay  out  of  the  area 
and  fishing  in  the  study  area  is  primarily 
limited  to  sports  fishing. 

C.  The  Tampa  Port  Authority  projects 
a  6-10%  increase  over  the  next  3  years 
in  the  number  of  vessels  using  the 
fairway  anchorage. 

D.  The  Tampa  Harbor  Deepening 
project  is  complete  with  the  exception  of 
dredging  being  done  alongside  docks. 
The  now  deepened  channel  (operational 
draft  of  43  feet)  will  permit  an  increased 
number  of  deeper  draft  vessels  to  use 
the  Tampa  Harbor. 

E.  The  Naitonal  Ocean  Service  is 
conducting  a  wire  drag  test  of  the 
proposed  fairway  anchorage  areas. 
Preliminary  results  are  expected  in 
December  1986. 

F.  The  study  area  is  subject  to  average 
winds  of  10-15  knots  and  average  seas 
of  1-10  feet  with  seasonal  gusting  and 
gale  winds,  thunderstorms,  fog,  and 
hurricane  activity. 

G.  The  proposed  fairway  anchorage 
will  provide  better  holding  grounds, 
deeper  water,  better  landmarks,  and  a 
natural  lee  for  boaring  pilots  in  rough 
weather. 

H.  Vessel  use  of  fairways  and  fairway 
anchorages  are  not  mandatory,  nor  is 
the  direction  of  traffic  in  a  fairway. 
However,  vessel  traffic  traditionally 
stays  to  the  right  to  create  an  inbound 
and  outbound  flow  of  ti-affic.  Under  die 
existing  northern  and  southern  fairway 
anchorages,  vessels  inbound  would  use 
the  southern  anchorage  and  vessels 
outbound  would  use  the  northern 
anchorage.  Establishing  the  proposed 
anchorage  would  place  both  anchorages 
on  the  same  side  of  the  fairway.  Present 
statistics  indicate  an  average  of  two 
vessels  per  day  use  the  anchorages.  The 
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cross  traffic  generated  by  this  change 
will  have  a  negligible  impact  upon  safe 
navigation  in  this  area. 

Conclusions 

Based  on  the  above  facts  and  findings, 
the  Seventh  Coast  Guard  District  has 
reached  the  following  conclusions: 

1.  A  new  fairway  anchorage  is 
necessary  to  provide  a  deeper,  safer, 
and  more  navigable  fairway  anchorage 
in  the  approach  to  Tampa  Bay. 

2.  Establishing  a  new  fairway 
anchorage  to  the  west  of  the  present 
northern  fairway  anchorage  site  (33  CFR 
166.200  (d)(49)(i))  and  eliminating  the 
southern  fairway  anchorage  site  (33  CFR 
166.200(d](49)(ii]}  would  best  meet  the 
expected  needs  of  the  vessel  traffic  in 
the  area. 

3.  The  existing  northern  anchorage 
area  has  a  draft  from  27-36  fet  and 
should  be  recommended  for  shallower 
draft  vessels.  The  existing  northern 
anchorage  area  should  also  be  renamed 
the  Eastern  Tampa  Fairway  Anchorage 
Area. 

4.  The  proposed  new  fairway 
anchorage  area  has  a  draft  from  42-66 
feet  and  should  be  recommended  for 
deeper  draft  vessels.  The  new 
anchorage  area  would  be  designated  the 
Western  Tampa  Fairway  Anchorage 
Area  and  would  be  described  as 
follows: 

The  area  within  rhumb  lines  [North 
American  Datum  of  1927  (NAD-27)) 
joining  points  at: 


Latitude 

Longitude 

27*3900"  N. 

83-m  OO"  W. 

zraate"  N. 

BS'Ol  00"  W. 

27*36«"  N. 

83*05  06  •  W. 

2r39'00"  N. 

83'0506"  W. 

Dated:  December  16. 1986. 
Martin  H.  DanieU, 

Rear  Admiral.  U.S.  Cost  Guard.  Chief.  Office 

of  Navigation. 

(FR  Doc.  86-29053  Filed  12-24-86;  8:45  am) 
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46  CFR  Part  150 
[CGD  84-025] 

Incinerator  Vessels;  Safety  Rules 

action:  Notice  of  availability  of  the 
FONSI. 

summary:  In  FR  Doc.  86-18660. 
beginning  on  page  30241  in  the  Federal 
Register  issue  of  Monday.  August  25, 
1986.  the  Coast  Guard  published  a 
comprehensive  set  of  proposed  safety 
rules  (NPRM)  for  incinerator  vessels 
carrying  bulk  hazardous  wastes  for  the 
purpose  of  incineration  at  sea.  A  Draft 
Evaluation  of  economic  and 
environmental  impact  associated  with 


the  NPRM  was  prepared  along  with  a 
statement  announcing  a  fmding  of  no 
significant  environmental  impact 
(FONSI).  These  documents  were  placed 
in  the  rulemaking  docket  and  made 
available  for  public  comment  during  the 
60  day  comment  period  provided  for  the 
NPRM.  However,  a  specific  statement 
giving  public  notice  of  the  availability  of 
the  FONSI  in  the  docket  was  not 
included  in  the  preamble  to  the  NPRM. 
To  ensure  full  public  participation  with 
respect  to  the  environmental 
considerations  involved  in  this 
rulemaking,  the  Coast  Guard  is  giving 
specific  notice  of  the  FONSI's 
availability  for  public  comment  for  an 
additional  45  day  comment  period. 
Interested  persons  are  invited  to 
comment  on  the  FONSI  and  the 
environmental  assessment  in  the  Draft 
Evaluation  by  submitting  written  views, 
data,  or  arguments. 

DATE  Comments  must  be  received  on  or 
before  February  12, 1987. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Commandant  (G-CMC/21) 
(CGD  84-025),  U.S.  Coast  Guard,  2100 
Second  Street,  SW.,  Washington,  DC 
20593.  Comments  may  be  delivered  to 
and  will  be  available  for  inspection  and 
copying  at  the  Marine  Safety  Council 
(G-CMC/21),  Room  2110,  U.S.  Coast 
Guard,  2100  Second  Street.  SW.. 
Washington.  DC  between  the  hours  of 
8:00  a.m.  and  4:00  p.m..  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT 
LCDR  David  B.  Crawford.  Office  of 
Marine  Safety.  Security  and 
Environmental  Protection.  (202)  267- 
1217. 

SUPPtEMENTARY  INFORMATION:  The 

Draft  Evaluation  and  FONSI  may  be 
inspected  and  copied  at  the  Marine 
Safety  Council  (G-CMC/21)  at  the 
address  listed  above  under  addresses. 
Copies  may  also  be  obtained  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

As  stated  above,  interested  persons 
are  invited  to  comment  on  the  FONSI 
and  environmental  assessment  by 
submitting  written  views,  data,  or 
arguments.  Comments  should  include 
the  names  and  addresses  of  persons 
making  them,  identify  the  NPRM  (CGD 
84-025)  and  this  notice,  and  give  reasons 
for  each  comment. 

The  FONSI  will  be  further  evaluated 
in  light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 


considered  before  final  action  is  taken 

on  this  rulemaking. 

December  22, 1966. 

].  W.  Kima, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

[FR  Doc.  86-29052  Filed  li-24-86:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[Docket  No.  86-422;  RM-4637.  RM-4813; 
FCC  86-463] 

Radio  Frequency  Devices;  Control  and 
Security  Alarm  Devices 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
increase  the  permitted  level  of  spurious 
radio  frequency  emissions  occurring  in 
the  restricted  frequency  bands  above 
1000  MHz,  as  detailed  in  S  15.205(a)  of 
the  regulations,  and  to  revise  the  method 
used  to  average  emissions.  This  action 
was  initiated  by  petitions  for  rule 
making  filed  by  the  Door  Operator  and 
Remote  Controls  Manufacturers 
Association,  the  Security  Equipment 
Industry  Association,  and  Transcience 
Industries. 

DATES:  Comments  must  be  received  on 
or  before  March  12, 1987,  and  Reply 
Comments  must  be  received  on  or 
before  April  13, 1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

John  A.  Reed.  Technical  Standards 
Branch,  Office  of  Engineering  and 
Technology,  (202)  653-7313. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  adopted  October 
22. 1988,  and  released  December  12, 
1986. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  DockeU  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  (202)  857-3800,  2100  M  Street  NW.. 
Suite  140,  Washington.  DC  20037. 
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Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  Commission  has  before  it  four 
petitions  to  amend  the  regulations  and 
the  text  procedures  used  by  the 
Commission  for  Part  15  control  and 
security  alarm  devices.  These  are:  (1)  a 
petition  for  rule  making.  RM-4637,  filed 
on  October  5. 1983.  by  the  Door 
Operator  and  Remote  Controls 
Manufacturers  Association  (DORCMA); 

(2)  a  petition  for  rule  making.  RM-4813. 
filed  on  June  12. 1984.  by  the  Security 
Equipment  Industry  Association  (SEIA); 

(3)  requests  for  waiver  and  stay  filed  on 
October  12, 1984.  by  Transcience 
Industries;  and.  (4)  a  petition  for  partial 
stay  filed  on  November  21, 1984.  bv 
SEIA.  ' 

2.  The  petitions  requested  a  number  of 
changes  in  both  the  measurement 
procedures  used  by  the  Commission  and 
the  technical  standards  applicable  to  the 
equipment.  After  full  consideration  of 
the  petitions  and  comments,  the 
Commission  feels  that  the  emission 
levels  in  the  restricted  ft^quency  bands 
above  1000  MHz  should  be  changed  and 
a  small  adjustment  in  the  measurement 
procedure  should  be  given  further 
consideration.  Specific  details 
concerning  these  proposed  changes  are 
shown  at  the  end  of  this  Notice. 
Although  the  petitions  requested  other 
changes  to  the  regulations,  there  is  no 
new  evidence  or  compelling  reasons 
beyond  those  already  addressed  in  the 
proceedings  that  established  the 
regulations  for  control  and  security 
alarm  devices  to  persuade  us  to 
consider  any  other  changes  to  those 
earlier  decisions. 

3.  Because  of  the  wide  variation  in 
alternative  emission  levels  proposed  for 
the  restricted  frequency  bands  above 
1000  MHz,  a  public  meeting  was  held  on 
May  23. 1986.  in  an  effort  to  more  fully 
understand  the  problem  being 
considered  by  industry  in  meeting  the 
technical  standards.  Comments  filed  in 
response  to  this  meeting  pointed  out  that 
there  is  no  technical  justification  to  the 
existing  limit  of  125  uV/m  at  3  meters. 
Further,  there  have  been  no  cases  of 
interference  reported  to  the  Commission 
from  the  millions  of  operating  devices 
which  currently  exceed  this  limit.  Thus, 
the  majority  of  comments  stated  that 
they  believed  that  a  limit  of  500  uV/m  at 
3  meters  is  a  more  reasonable  level. 

4.  The  Commission  is  not  fully 
convinced  that  the  present  level  of  125 
uV/m  is  necessary  to  protect  services  in 
the  restricted  bands  or  that  Uiis  limit 
does  not  impose  an  unnecessary 
economic  burden  on  the  industry. 
Therefore,  the  Commission  is  proposing 
to  amend  the  regulations  to  permit  a 


spurious  emission  level  fi^jm  control  and 
security  alarm  devices  of  up  to  500  uV/ 
m  at  3  meters  in  the  restricted  bands 
above  100  MHz. 

5.  The  regulation  that  details  the 
procedure  to  average  a  pulsed  emission 
was  based  on  the  use  of  a  field  strength 
meter.  Thus,  the  regulation  specified  an 
averaging  period  of  100  milliseconds,  in 
accordance  with  ANSI  specification 
C63.2-1980.  However,  a  number  of 
manufacturers  and  the  Commission's 
Laboratory  staff  employ  spectrum 
analyzers.  In  order  to  obtain  a  more 
accurate  measurement  of  the  field 
strength  of  the  radiated  signal  when 
using  a  spectrum  analyzer,  the 
measurement  should  be  made  by 
averaging  a  pulsed  emission  over  one 
complete  pulse  train,  including  blanking 
intervals,  or  over  10  miUiseconds, 
whichever  is  the  shorter  time  interval. 

6.  Following  adoption  of  a  final  order 
in  this  proceeding,  it  is  proposed  that, 
within  two  years,  all  equipment 
submitted  to  the  Commission's 
Laboratory  for  authorization  must 
demonstrate  compliance  with  the 
regulations.  Further,  within  30  months, 
all  equipment  manufactured  must 
comply  writh  the  regulations.  No  cut-off 
date  on  the  marketing  of  equipment 
produced  under  the  previously  issued 
stay  or  waivers  is  being  proposed.  This 
will  allow  manufacturers  to  provide 
replacement  components. 

7.  Comments  to  this  proposal  are  due 
on  or  before  (90  days  from  release),  and 
reply  conunents  are  due  on  or  before 
(120  days  from  release).  Comments  and 
reply  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Dockets  Reference  Room  at  its 
Washington,  DC  location. 

1.  The  authority  citation  for  Part  15,  is 
revised  to  read  as  follows  and  the 
citations  following  the  sections  are 
removed. 

AutiMHity:  Sees.  4.  302.  303.  307.  48.  Stat.,  as 
amended.  1066. 1082. 1083;  47.  U.S.C.  154.  302. 
303,307. 

Ust  of  Subjects  in  47  CFR  Part  15 

Communications  equipment.  Radio, 
Reporting  requirements,  Security 
measures. 

Part  15  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  15— RADIO  FREQUENCY 
DEVICES 

2.  Section  15.122  is  amended  by 
revising  the  note  under  paragraph  (a)  to 
read  as  follows: 


§15.122    Periodk;  operation  In  tite  bMtds 
40.66-4a70  MHz  and  above  70  MHe. 
•        •        •        •        . 

(a)  *  *  * 

Note.— For  pulsed  operation,  the  measured 
field  strength  shall  be  determined  by 
averaging  over  one  complete  pulse  train, 
including  blanking  intervals,  as  long  as  tl>e 
pulse  train  does  not  exceed  0.1  seconds.  As 
an  alternative  or  in  those  cases  where  the 
pulse  train  exceeds  0.1  seconds,  the 
measured  field  sU«ngth  shall  be  determined 
from  the  average  absolute  voltage  during  a 
0.1  second  interval  when  the  field  strength  is 
at  iu  maximum  value.  The  exact  method  of 
calculating  the  average  field  strengtii  shall  be 
submitted  with  any  application  for  equipment 
authorization. 
•         *         *         •         • 

2.  Section  15.205  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  removing  the  note  under 
paragraph  (a),  adding  new  paragraphs 
(a)(1)  and  (a)(2),  and  by  revising 
paragraph  (b)  and  its  note  to  read  as 
follows. 

§  15.205    Technical  standards. 

(a)  The  fundamental  frequency, 
modulation  components  and  out-of-band 
emissions  from  the  transmitter  as  well 
as  the  associated  receiver  shall  not  fall 
within  any  of  the  bands  listed  below: 
*        •        •        «        « 

(1)  Emissions  in  these  bands  from  the 
transmitter  or  an  associated  receiver 
shall  not  exceed  15  uV/m  at  3  meters  on 
frequencies  equal  to  or  below  1000  MHz. 

(2)  On  frequencies  above  100  MHz, 
emissions  in  these  bands  from  the 
transmitter  or  an  associated  receiver 
shall  not  exceed  500  uV/m  at  3  meters, 
or  the  spurious  emission  limits  specified 
in  paragraph  (b)  of  this  section, 
whichever  is  the  lower  value.  A  power 
density  level  may  be  measured  to  show 
the  equivalent  of  uV/m  limit. 

(b)  In  addition  to  compliance  with  the 
provisions  of  paragraph  (a)  of  this 
section,  the  transmitter  is  limited  to 
operation  on  the  frequencies  specified 
below.  Emission  of  radio  frequency 
energy  on  the  fundamental  frequency 
and  the  spurious  and  out-of-band 
emissions  from  the  transmitter  shall  not 
exceed  the  levels  in  the  following  table: 


FundaiiwnttI 
frequency  (MHz) 


40.88  to  4a70 

70  to  73. 

75.4  to  108 

118  to  121.4 

121.6  to  130 

130  to  156.7 „ 

156.9  to  174 _.. 

174  to  240 

285  to  328.6 

335*  to  404 

406.2  to  470 


FiaU  ttreneth  ol 
(untfamentBl 
(uV/m  W  3m) 


2^50 

1.250 

1^50 __ 

1250 

1,2S0.._ _ 

1.250  to  2,770  (1). 
2.780  to  3.750  (1). 

3,750.- 

4,800  to  6.610(1). 
6.890  to  9.750  (1) 
a.840  to  12.500 
(1). 


Field  strength  o1 

o<it.o)4Mnd  and 

spunous  (uV/m  at 

3m) 


225 

125 

125 

12S 

125 

125  to  380(1) 

280  to  375(1) 

375 

500  to  660(1) 

690  to  975  (1) 

965  to  1.250(1) 
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traquency  (MHz) 


470  and  above.. 


FieW  strength  o< 
fundamental 
(uV/m  at  am) 


12.500. 


Field  strength  o4 

out-o(-band  and 

sptfKM*  (uV/m  al 

am) 


1,250 


(1)  Linear  interpolation 

Note. — For  pulsed  operation,  the  measured 
field  strength  shall  be  determined  by 
averaging  over  one  complete  pulse  train, 
including  blanking  intervals,  as  long  as  the 
pulse  train  does  not  exceed  0.1  seconds.  As 
an  alternative  or  in  those  cases  where  the 
pulse  train  exceeds  0.1  seconds,  the 
measured  fleld  strrength  shall  be  determined 
from  the  average  absolute  voltage  during  a 
0.1  second  interval  when  the  Field  strength  is 
at  its  maximum  value.  The  exact  method  of 
calculating  the  average  field  strength  shall  be 
submitted  with  any  application  for  equipment 
authorization. 


William  |.  Tricarico. 

Secretary. 

|FR  Doc.  88-28764  Filed  12-24-86:  8:45  am) 

BIUJNO  COOC  S712-01-M 

DEPARTMENT  OF  ENERGY 

Office  of  the  Secretary 

48  CFR  Parte  951, 952  and  970 

Acquisition  Regulations  Concerning 
Travel 

agency:  Department  of  energy. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  Energy 
(DOE)  proposes  to  amend  the  DOE 
Acquisition  Regulation  (DEAR)  to 
implement  General  Services 
Administration  (GSA)  Bulletin  Federal 
Property  Management  Regulations 
(FPMR)  A-90,  Availability  of 
Government  Travel  Discounts  to 
Government  Contractors,  dated  August 
15. 1986.  The  GSA  bulletin  requests 
agencies  to  make  information  available 
to  contracting  officers  and.  where 
appropriate,  to  cost-reimbursable 
contractors,  regarding  the  use  of 
discount  airfares  through  specified 
airlines,  reduced  hotel/motel  rates  and 
reduced  car  rental  rates.  The  proposed 
rulemaking  affects  three  parts  of  the 
DEAR:  an  addition  to  48  CFR  Part  951. 
Use  of  Government  Sources  by 
Contractors,  which  outlines  the  travel 
discount  airfares  program  being  made 
available  to  employees  of  cost- 
reimbursable  contractors.  48  CFR  952. 
Solicitation  Provisions  and  Contract 
Clauses,  which  sets  forth  the  provision 
to  be  included  in  solicitations  and  the 
clause  to  be  included  in  eligible 
contracts  and  contract  modifications  to 
effect  the  travel  discounts,  and  48  CFR 
Part  970,  DOE  Management  and 


Operating  (M&O)  Contracts  which 
references  the  two  preceding  regulations 
as  they  apply  to  M&O  contracts. 
date:  Written  comments  must  be 
received  by  January  28. 1987. 
ADDRESS:  Comments  should  be 
addressed  to:  William  T.  Stevenson, 
Business  and  Financial  Policy.  Branch 
(MA-421.2).  U.S.  Department  of  Energy. 
1000  Independence  Avenue.  SW.. 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT 
William  T.  Stevenson,  Business  and 

Financial  Policy,  Branch  (MA-421.2), 

Procurement  and  Assistance 

Management  Directorate. 

Washington.  DC  20585.  (202)  252-8193. 
Prentice  Cook.  Office  of  the  General 

Counsel  for  Procurement  and  Finacne 

(GC-34).  Washington,  DC  20585.  (202) 

252-1526. 
'supplementary  information: 

I.  Background 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Paperwork  Reduction  Act 

D.  National  Environmental  Policy  Act 

E.  Public  Hearing 

III.  Public  Comments 

I.  Background 

Under  Section  644  of  the  DOE 
Organization  Act,  Pub.  L.  95-91  (42 
U.S.C.  7254).  the  Secretary  of  Energy  is 
authorized  to  prescribe  such  procedural 
rules  and  regulations  as  may  be  deemed 
necessary  or  appropriate  to  accomplish 
the  functions  vested  in  that  position. 
Accordingly,  the  DEAR  was 
promulgated  with  an  effective  date  of 
April  1. 1984  (49  FR 11992.  March  28. 
1984),  48  CFR  Chapter  9. 

The  purpose  of  this  rulemaking  is  to 
revise  the  DEAR,  as  necessary,  to 
implement  GSA  Bulletin  FPMR  A-90, 
Availability  of  Government  Travel 
Discounts  to  Government  Contractors, 
dated  August  15. 1986.  The  bulletin 
announced  the  conditions  of  availability 
of  the  GSA  contract  airline  discount 
fares,  reduced  hotel/motel  rates  and  car 
rental  rates  to  cost-reimbursable 
contractors.  Regulations  governing  the 
use  of  contract  airlines  are  contained  in 
FPMR  Temporary  Regulation  A-30. 
dated  October  1, 1986,  which  provides 
that  cost-reimbursable  contractors 
working  for  the  Government  may  use 
the  same  discounted  contract  airfares 
available  to  Federal  employees  while 
traveling  on  Government  business, 
provided  the  contract  airline  agrees  to 
the  arrangement  and  the  destination(s) 
are  included  in  the  city-pairs  contracts 
negotiated  by  GSA  with  the  airline(s). 
The  regulation  also  provides  that 


eligible  cost-reimbursable  contractor 
employees,  with  a  proper  identification 
letter  from  the  authorizing  agencies,  may 
use  a  Government  Transportation 
Request  (GTR).  Standard  Form  1169. 
cash  or  a  personal  credit  card, 
depending  upon  the  requirements  of  the 
airline  to  obtain  discoimt  airfares. 

IdentiHcation  of  the  participating 
contract  airlines  and  airline  city-pairs 
schedules  are  contained  in  the  Federal 
Travel  Directory  (FTD)  (ISSN:  0278- 
0941).  published  monthly  by  GSA.  The 
FTD  also  contains  the  names  of 
participating  car  rental  agencies. 
Participating  hotels/motels  are  listed  in 
the  Federal  Hotel/Motel  Discount 
Directory,  published  annually  by  GSA. 
Both  publications  are  available  through 
the  Government  Printing  Office. 
Superintendent  of  Documents. 
Washington.  DC  20402. 

DEAR  Part  951.  Use  of  Government 
Sources  by  Contractors,  is  proposed  to 
be  amended  by  the  addition  of  DEAR 
951.70  entitled.  "Contractor  Employee 
Travel  Discounts."  which  describes  the 
scope,  policy,  and  responsibilities  for 
administering  the  travel  discount 
program. 

DEAR  Part  952.  Solicitation  Provisions 
and  Contract  Clauses,  is  proposed  to  be 
amended  by  the  addition  of  DEAR 
952.251-70  entitled.  "Contractor 
Employee  Travel  Discounts."  which 
provides  the  authorizing  solicitation 
provision  and  contract  and  contract 
modification  clause  for  cost- 
reimbursable  contracts. 

DEAR  Part  970.  DOE  Management  and 
Operating  Contracts,  is  proposed  to  be 
amended  by  the  addition  of  DEAR 
970.5204-53.  Contractor  Employee 
Travel  Discounts,  which  provides  that 
the  solicitation  provisions  and  contract 
clauses  at  DEAR  952.251.70.  are  to  be 
incorporated  in  DOE  M&O  contracts. 

n.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

This  Exeutive  order  entitled,  "Federal 
Regulations,"  requires  that  certain 
regulations  be  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  prior  to 
their  promulgation.  OMB  Bulletin  85-7 
exempts  all  but  certain  types  of 
procurement  regulations  from  such 
review.  This  proposed  rule  does  not 
involve  any  of  the  topics  requiring  prior 
review  under  the  bulletin  and  is, 
accordingly,  exempt  from  such  review. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L  96-354,  which  requires 
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preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on  interest 
rates,  tax  policies  or  liabilities,  the  costs 
of  goods  or  services  or  other  direct 
economic  factors.  It  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and. 
therefore,  no  regulatory  flexibihty 
analysis  has  been  prepared. 

C.  Paperwork  Reduction  Act 
FPMR  101-41.2,  Passenger 
Transportation  Services  Furnished  for 
the  Account  of  the  United  States, 
requires  agencies  or  agents  using  the 
GTR,  Standard  Form  1160.  to 
periodically  hst  all  tickets  issued  for 
each  GTR  and  to  forward  the  list  along 
with  copies  of  all  paid  Uckets  to  the 
GSA  office  of  Transportation  Audits. 
Since  the  information  collected  moves 
directly  from  the  agencies  or  agents  to 
GSA.  responsibility  for  recordkeeping 
and  paperwork  burden  rests  with  GSA. 
For  this  reason,  the  Department  has 
requested  an  OMB  control  number  from 
GSA.  Contractors  will  not  be  required  to 
perform  any  additional  paperwork 
beyond  that  which  contractors  would 
have  prepared  prior  to  the  issuance  of 
GSA  Bulletin  A-90  to  obtain  airiine 
tickets,  hotel/motel  reservations  or  car 
rental  reservations. 

D.  National  Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  a  significant 
impact  on  the  human  envirorunent  under 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  432,  et  seq., 
1976),  or  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Part  1020), 
and  therefore  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

E.  Public  Hearing 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have  a 
substantial  impaction  the  nation's 
economy  or  large  numbers  of  individuals 
or  businesses.  Therefore,  pursuant  to 
Pub.  L  95-91,  the  DOE  Organization 
Act,  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

m.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 


notice.  All  written  comments  received 
will  be  carefully  assessed  and  fully 
considered  prior  to  publication  of  the 
proposed  amendments  as  a  final  rule. 

List  of  Subjects  in  4S  CFR  Parts  951, 952, 
and  970. 

Government  procurement. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

Issued  in  Washington,  DC  on  December  8, 
1986. 

Barton  J.  Roth, 

Director,  Procurement  and  Assistance 
Management  Directorate. 

1.  The  authority  citation  for  Parts  951, 
952  is  revised  to  read  as  follows  and 
Part  970  continues  to  read: 

Authority:  Sec.  161  of  the  Atomic  Enerey 
Act  of  1954  (42  U.S.C  2201),  and  Sec.  644  of 
the  Department  of  Energy  Organization  Act, 
Pub.  L  95-91  (42  U.S.C.  7254). 

PART  951-USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

2.  Subpart  951.70  Contractor  employee 
travel  discounts  is  proposed  to  be  added 
as  follows: 

Subpart  951.70— Contractor  Employee 
Travel  Discounts 

Sec. 

951.7000  Scope  of  subpart. 

951.7001  General  policy. 

951.7002  Responsibilities. 

Subpart  951.70— Contractor  Employee 
Travel  Discounts 

951.7000    Scope  of  sut>part 

The  General  Services  Administration 
(GSA),  and  in  some  cases  the 
Department  of  Defense  (DOD)  Mihtary 
Traffic  Management  Command, 
negotiate  agreements  with  commercial 
oi^ganizations  to  provide  certain 
discounts  to  contractors  performing 
travel  under  Government  cost- 
reimbursable  contracts  (CRCs).  In  the 
case  of  discount  airfares  and  hotel/ 
motel  room  rates,  the  GSA  has 
established  agreements  with  several 
airlines  and  thousands  of  hotels/motels 
to  extend  discounts  which  were 
previously  only  available  to  Federal 
employees  on  official  travel  status.  DOD 
has  negotiated  agreements  with  car 
rental  companies  for  special  rates  with 
unlimited  mileage  which  were  also  to  be 
used  by  only  Federal  employees  on 
official  Government  business.  GSA 
Bulletin  Federal  Property  Management 
Regulations  (FPMR)  A-90,  dated  August 
15, 1988,  makes  these  three  fravel 
discounts  available  to  Government  cost- 


reimbursable  contractors  at  the  option 
of  the  vendor. 

951.7001    General  policy. 

Confracting  officers  will  encourage 
Department  of  Energy  CRCs  to  use 
Government  travel  discounts  to  the 
maximum  extent  practicable  in 
accordance  with  contractual  terms  and 
conditions.  However,  vendors  providing 
the  service  may  require  that  the 
Government  contractor  employees 
furnish  a  letter  of  identification  signed 
by  the  authorizing  contracting  officer. 
Contracting  officers  shall  provide  cost- 
type  contractors  with  a  "Standard  Letter 
of  Identification"  when  appropriate  to 
do  so.  An  example  of  a  "Standard  Letter 
of  Identification"  is  included  as  an 
attachment  to  GSA  Bulletin  A-90  and  at 
952.251-70(e). 

(a)  FPMR  Temporary  Regulation  A-30 
governs  the  use  of  confract  airlines  and 
provides  that  CRCs  working  for  the 
Government  are  authorized,  but  not 
required,  to  obtain  the  same  contract 
fares  offered  to  Federal  employees, 
subject  to  the  discretion  of  participating 
contract  airlines.  FPMR  Temporary 
Regulation  A-30  further  provides  that 
CRCs  may  obtain  contract  fares  by  use 
of  a  Government  Transportation 
Request,  Standard  Form  1169,  cash  or 
personal  credit  card.  The  Federal  Travel 
Directory  (FTD)  (ISSN:  0278-0441). 
published  monthly  by  GSA,  identifies 
air  carriers  that  have  agreed  to  permit 
CRCs  to  purchase  contract  fares  when 
traveling  on  official  Government 
business. 

(b)  The  Federal  Hotel/Motel  Discount 
Directory  (no  form  number),  published 
yearly  by  GSA.  lists  all  participating 
lodging  locations  with  which  GSA  has 
negotiated  rates  for  use  by  Federal 
fravelers.  The  directory  lists  rates  and 
facilities,  and  identifies  those  which  also 
offer  their  Federal  discount  rates  to 
Government  contractors.  Hotels/motels 
participating  in  travel  discounts  may.  at 
their  option,  extend  the  reduced  rates  to 
not  only  CRCs  but  to  employees  of  firms 
working  under  any  type  of  Government 
contract.  Hotels/motels  usually  require 
identification  signed  by  the  contracting 
officer  (see  above). 

(c)  Participating  car  rental  firms 
offering  discounted  rates  to  Federal 
travelers,  including  those  offering 
discount  rates  to  Government  contractor 
employees,  are  published  in  the  "Rental 
Car  Information"  section  of  the  FTD  and 
should  be  used  as  the  first  source  of 
supply  for  contractor  car  rental  needs. 
GSA  Bulletin  FPMR  G-166  provides 
guidelines  and  overall  procedures  to  be 
used  in  obtaining  discount  car  rental 
rates.  Reduced  car  rental  rates  are 
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offered,  at  the  vendor's  option,  to 
Government  contractor  employees,  with 
appropriate  identification  signed  by  the 
contracting  officer  (see  above). 
Accepted  methods  of  payment  include 
cash  and  personal  credit  cards. 

951.7002    ResponsibUitiM. 

Contracting  officers  will  include  in  all 
cost-reimbursable  solicitations  and 
resulting  contracts,  or  contract 
modifications,  the  provision  or  clause, 
as  applicable,  at  952.251-70  when 
significant  costs  involving  travel  by  air 
carrier,  ground  transportation  by  rental 
car  and  lodging  at  a  hotel  or  motel  will 
be  required  in  connection  with  the 
performance  of  the  contract  Contracting 
officers  may  furnish  Government 
contracto^  with  the  identification  letter 
for  presentation  to  contract  airline, 
hotel/motel  or  car  rental  firm  (see 
951.7001  above],  depending  upon  the 
requirements  of  the  vendor. 

PART  952— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Subsection  952.251-70.  Contractor 
employee  travel  discoimts,  is  proposed 
to  be  added  as  follows: 

952.25 1  -70    Contractor  empioyM  travel 
discounts. 

Contractor  Employee  Travel  Discounts 

To  the  maximum  extent  practicable, 
consistent  with  contract-authorized  travel 
requirements,  contractor  employees  shall 
make  use  of  the  travel  discounts  offered  to 
Federal  travelers,  through  use  of  contracted 
airlines  discount  airfares,  hotels  and  motels 
lodging  rates  and  car  rental  companies, 
which  are  available  to  contractor  employees 
performing  official  Government  contract 
business.  Vendors  providing  these  services 
may  require  that  the  contractor  employee 
traveling  on  Government  business  t>e 
furnished  with  a  letter  of  identification  signed 
by  the  authorized  contracting  officer. 

(a)  Contracted  airhnes.  Airlines 
participating  in  travel  discounts  are  hsted  in 
the  Federal  Travel  Directory  (FTD),  published 
monthly  by  the  General  Services 
Administration  (GSA).  Regulations  governing 
the  use  of  contracted  airlines  are  contained  in 
the  Federal  Property  Management 
Regulations,  Temporary  Regulation  A-30. 
Temporary  Regulation  A-30  stipulates  that 
cost  reimbursable  contractor  employees  may 
obtain  discount  airfares  by  use  of  a 
Government  Transportation  Request  (GTR), 
Standard  Form  1169.  cash  or  personal  credit 
cards.  When  the  GTR  is  used,  contracting 
officers  may  issue  a  blanket  GTR  for  a  period 
of  not  less  than  two  weeks  nor  more  than  one 
month.  In  unusual  circumstances,  such  as 
prolonged  or  international  travel,  the 
contracting  officer  may  extend  the  period  for 
which  a  blanket  GTR  is  effective  to  a 
maximum  of  three  months.  Contractors  will 
ensure  that  their  employees  traveling  under 
GTRs  provide  the  GTR  number  to  the 
contracted  airlines  for  entry  on  individual 


tickets  and  on  month-end  billings  to  the 
contractor. 

(b)  Hotels/motels.  Participating  hotels  and 
motels  which  extend  discounts  are  listed  in 
the  Federal  Hotel/Motel  Discount  Directory. 
The  directory  is  published  annually  by  GSA 
and  shows  rates,  facilities,  and  identifies  by 
code,  those  which  offer  reduced  rates,  to 
cost-reimbursable  contractor  employees 
while  traveling  on  official  contract  business. 

(c)  Car  rentals:  The  Military  Traffic 
Management  Command.  Department  of 
Defense,  negotiates  rate  agreements  with  car 
rental  companies  for  special  flat  rates  and 
unlimited  mileage.  These  terms  are  available 
to  cost-reimbursable  contractor  employees 
while  traveling  on  official  contract  business. 
Participating  car  rental  companies  are  listed 
in  the  FTD,  published  monthly  by  the  GSA. 

(d)  Procedures  for  obtaining  service.  (1)  In 
the  case  of  Federal  contracted  airlines,  when 
travel  discount  airfares  are  ordered  through 
the  issuance  of  a  GTR  either  directly  to  the 
contractor,  or  to  a  Scheduled  Airline  Travel 
Office  (SATO)  or  Federal  Travel 
Management  Center  (FTMC).  the  contractor 
shall  be  provided  a  letter  of  identification 
signed  by  the  cognizant  contracting  officer 
and  it  shall  accompany  the  order.  In 
appropriate  instances,  such  as  geographical 
proximity,  contractors  may  obtain  discount 
airfares  through  a  Department  of  Energy 
travel  office  or  a  cooperating  local  travel 
agency  when  neither  a  SATO  or  FTMC  is 
available.  Whatever  the  ticketing  source,  the 
contractor  employee  is  obligated  to  obtain 
the  lowest  available  airfare,  including 
discount  airfares,  offered  by  a  commercial 
airline. 

(2)  In  the  case  of  hotel  and  motel 
accommodations,  reservations  may  be  made 
by  the  contractor  employee  directly  with  the 
hotel  or  motel  but  the  employee  must  display, 
on  arrival,  the  letter  of  identification  and  any 
other  identification  required  by  the  hotel  or 
motel  proprietorship. 

(3)  For  car  rentals,  generally  the  same 
procedures  as  in  (ii)  above  will  he  followed  in 
arranging  reservations  and  obtaining 
discounts. 

(e)  Standard  letter  of  identification. 
Contractors  shall  prepare  for  the  authorizing 
contracting  officer  a  letter  of  identification 
based  on  the  following  format: 

Format  for  Government  Contractors  to 
Qualify  for  Travel  Discounts 

(To  be  typed  on  agency  official  letterhead) 

To:  [Source  of  ticketing,  accommodations  or 

rental) 
Subject:  Official  Travel  of  Government 

Contractor 
[Full  name  of  traveler],  bearer  of  this  letter, 
is  an  employee  of  [company  name]  which  is 
under  contract  to  this  agency  under  the 
(Government  contract  [contract  number]. 
During  the  period  of  the  contract  [give  dates], 
the  employee  is  eligible  and  authorized  to  use 
available  discount  rates  in  accordance  with 
your  contract  and/or  agreement  with  the 
Federal  (Government 

(Signature,  title  and  telephone  number  of  the 
contracting  officer] 


PART  97&-MANAGEMEHT  AND 
OPERATINQ  CONTRACTS 

4.  Subsection  97a5204-n53  is  proposed 
to  be  added  as  follows: 

970.5204-53    Contractor  smptoys*  travsl 
discounts. 

Insert  the  contract  clause  at  952.251- 
70  when  the  circumstances  described  in 
951.7002  apply. 

[FR  Doc.  86-28906  Filed  1Z-24-8B:  8:45  am) 

BajJMQ  CODE  M8S-01-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 

Administration 

50  CFR  Part  684 

Bottomfish  and  Seamount  Groundfish 
Fishariea;  PuMic  Hearlnga 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  public  hearings  and 
request  for  comments. 

summary:  The  Western  Pacific  Fishery 
Management  Council  will  hold  public 
hearings  on  a  limited  entry  proposal  for 
the  Bottomfish  and  Seamount 
Groundfish  Fishery  Management  Plan 
for  the  Northwestern  Hawaiian  Islands 
(NWHI).  A  proposal  to  control  entry  into 
the  NWHI  bottomfish  and  seamount 
groundfish  fisheries  will  be  presented, 
together  with  rationales  for  the 
proposal.  The  public  will  be  invited  to 
present  views  on  the  proposal  and  the 
floor  will  be  opened  for  questions  and 
discussion.  Written  comments  are 
welcome  on  the  proposal. 
DATES:  The  first  hearing  will  be  held 
Monday,  January  5, 1987,  and  the  second 
hearing  will  be  held  Tuesday,  January  6. 
1987.  Both  hearings  will  begin  at  7KX) 
p.m.  Written  comments  on  the  proposal 
should  be  received  by  February  2. 1987, 
ADDRESSES:  The  first  hearing  will  be 
held  at  the  Kauai  Regional  Library,  4344 
Hardy,  Lihue,  Kauai;  and  the  second 
hearing  will  be  held  at  the  McCoy 
Pavilion,  Ala  Moana  Beach  Park, 
Honolulu,  Hawaii.  Written  comments 
should  be  sent  to  the  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  Street,  Room  1405,  Honolulu. 
Hawaii  96813. 

FOR  FURTHER  INF0RMAT10M  CONTACT. 
Kitty  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council.  808-523-1368.  or  FTS  808-541- 
1974. 

Dated:  December  22. 1966. 
Richard  B  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[FR  Doc.  86-29082  Filed  12-24-86:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  ttian  rules  or 
proposed  mies  that  are  applicable  to  the 
public.   fSlotices  of  t>earings  and 
investigations,   committee  meetings,  agency 
decisions  and  mlings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  ttiis  section. 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

Certification  of  Central  FUlng  System; 
Arkansas 

The  Statewide  central  filing  system  of 
Arkansas  is  hereby  certified,  pursuant  to 
section  1324  of  the  Food  Security  Act  of 
1985,  on  the  basis  of  information 
submitted  by  W.  J.  "Bill"  McCuen, 
Secretary  of  State,  for  all  farm  products 
produced  in  that  State. 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec.  1324(c)(2),  Pub.  L.  99-198,  99 
Stat.  1535,  7  U.S.C.  1631(c)(2);  7  CFR 
2.17(e)(3),  2.56(a)(3),  51  FR  22795. 

Dated:  December  22, 1986. 
B.H.  (BUI)  lones. 

Administrator,  Packers  and  Stockyards 
Administration. 

[FR  Doc.  86-29055  Filed  12-24-86;  8:45  amj 

BtLUNQ  COOC  3410-KIHi 


Soil  Conservation  Service 

Duck  Creek  Watershed.  AR 

agency:  Soil  Conservation  Service, 
USDA. 

ACnoN:  Notice  of  a  finding  of  no 
significant  impact. 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service; 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Duck  Creek  Watershed.  Lonoke  and 
Prairie  Counties,  Arkansas. 
ron  FURTHER  information  contact: 
Gere  Sullivan,  State  Conservationist, 


Soil  Conservation  Service,  5423  Federal 
Office  Building,  700  West  Capitol 
Avenue.  Little  Rock.  Arkansas  72201. 
telephone  (501)  37»-.5445. 
SUPPIf  MENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Gene  Sullivan.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection  which  provides 
accelerated  technical  and  financial 
assistance  for  installing  land  treatment 
measures  to  control  erosion.  Land 
treatment  measures  include  the  no- 
tillage  method  of  crop  production, 
terraces  with  underground  outlets, 
diversions,  waterways,  land  smoothing, 
and  contour  farming. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Gene  Sullivan. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  unUl  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protectiwi  and  Flood 
Prevention — and  is  subject  to  the  provision  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Gene  Sullivan. 

State  Conservationist. 

Dated:  December  17, 1986. 
[FR  Doc.  86-29057  Filed  12-24-88;  8:45  am] 

BILUfM  COOE  3410-1S-II 


Dunn  Creek  Watershed,  AR 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 


Federal  Regjator 

Vol.  51.  No.  248 

Monday,  December  29,  1966 


StiMMARV:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service; 
U.S.  Department  of  Agricultural,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Dunn  Creek  Watershed.  Lonoke  and 
Prairie  Countries.  Arkansas. 

FOR  FimrHER  INFORMATION  CONTACT: 
Gene  Sullivan  State  Conservationist 
Soil  Conservation  Service.  5423  Federal 
Office  Building,  700  West  Capital 
Avenue,  Little  Rock,  Arkansas  72201, 
telephone  (501)  378-5445. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Gene  Sullivan.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection  which  provides 
accelerated  technical  and  financial 
assistance  for  installing  land  treatment 
measures  to  control  erosion.  Land 
treatment  measures  include  the  no- 
tillage  method  of  crop  production, 
terraces  with  underground  outlets, 
diversions,  waterways,  land  smoothing, 
and  contour  farming. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Gene  Sullivan. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
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intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  December  17. 1988. 
G«iM  Sullivan, 
State  Conservationist 
[FR  Doc  86-29058  Filed  11-24-86:  8:45  am) 

MUJNO  COOC  14I0-1«-M 


Bayou  Penchant-Lake  Penchant 
Watershed,  LA  Environmental 
Statement 

AOCNCV:  Soil  Conservation  Service, 

USDA. 

ACnOM:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Bayou  Penchant-Lake  Penchant 
Watershed,  Terrebonne  Parish, 
Louisiana. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Horace  ).  Austin,  State  Conservationist. 
Soil  Conservation  Service.  3737 
Government  Street  Alexandria, 
Louisiana  71302,  telephone  (318)  473- 
7751. 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  Assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Horace  ).  Austin,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  watershed 
protection.  The  planned  works  of 
improvement  include  the  development 
and  implementation  of  marsh 
conservation  management  plans.  The 
cumulative  total  of  work  installed  via 
utilization  of  these  plans  will  include: 
Thirty-four  acres  of  critical  area 
plantings:  forty-three  miles  of  shoreline 
erosion  protection  plantings;  forty-seven 
structures  for  water  control  (weirs); 
fifty-three  earthen  channel  dams;  and 
seventy-four  miles  of  low  level  dikes. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 


address.  Basic  data  developed  during 
the  Environmental  Assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Horace  Austin. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Domestic  Assistance  under  No.  10.904 — 
Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  ofRcials.) 

Dated:  December  15, 1986. 
Horace ).  Austin, 
State  Conservationist 
[FR  Doc.  88-28872  FUed  12-24-86:  8:45  am] 

MLLMa  COM  S410-1«-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  Na  31-M] 

Proposed  Foreign-Trade  Zone  With 
Subzone  for  Cooper  Tire  Plant 
Rndlay,  OH;  Extension  of  Comment 
Period 

The  period  for  comments  on  the  above 
case,  involving  a  general-purpose  zone 
in  Findlay,  Ohio,  and  a  subzone  for  the 
tire  manufacturing  plant  of  Cooper  Tire 
and  Rubber  Company  in  Findlay  (51  FR 
37617. 10/23/86)  is  extended  to  {anuary 
23, 1987,  to  allow  interested  parties 
additional  time  in  which  to  comment  on 
the  proposal 

Comments  in  writing  are  invited 
during  this  period.  Submissions  shall 
include  5  copies.  Material  submitted  will 
be  available  at:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
1529, 14th  and  Pennsylvania  Ave.  NW., 
Washington.  DC  20230. 

Dated:  December  17, 1986. 

|ohn  J.  OaPonte,  |r.. 

Executive  Secretary. 

[FR  Doc.  88-28988  Filed  12-24-86:  8:45  am] 

MLUNQ  COOC  3S10-0«-«l 


international  Trade  Administration 
(A-122-0161 

Choline  Chloride  From  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

aoency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 


action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  November  6, 1986  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
choline  chloride  from  Canada.  The 
review  covers  Chinook  Chemicals  Co., 
Ltd.  and  the  period  April  30. 1984 
through  October  31, 1985. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results. 

EFFECTIVE  DATE:  December  29, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Haley  or  Robert ).  Marenick, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5289/5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  6, 1986  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
40346)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  choline 
chloride  from  Canada  (49  FR  45469, 
November  16. 1984).  The  Department 
has  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  choline  chloride,  currently 
classifiable  under  item  439.5055  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  Choline  chloride  is  marketed 
in  several  forms  including,  but  not 
limited  to,  a  solution  of  70  percent 
choline  chloride  in  water  (aqueous 
choline  chloride)  or  in  potencies  of  50  to 
60  percent  dried  on  a  cereal  carrier. 

The  review  covers  Chinook  Chemicals 
Co.,  Ltd.  and  the  period  April  30, 1984 
through  October  31, 1985. 

Final  Results  of  the  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  Based  on  our 
analysis,  the  final  results  of  review  are 
unchanged  from  those  presented  in  the 
preliminary  results.  We  determine  that  a 
de  minimis  weighted-average  margin  of 
0.17  percent  exists  for  Chinook 
Chemicals  Co.,  Ltd.  for  the  period  April 
30, 1984  throu^  October  31, 1985. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
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duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  since  the  margin  for  Chinook 
is  de  minimus,  the  Department  waives 
the  estimated  antidumping  duty  cash 
deposit  required  under  section  751(a)(1) 
of  the  Tariff  Act  for  that  firm.  For  any 
shipments  of  this  merchandise  from  an 
exporter  whose  first  shipments  occurred 
after  October  31, 1985  and  who  is 
unrelated  to  Chinook  Chemicals  Co., 
Ltd.,  the  Department  also  waives  the 
cash  deposit  requirement.  These 
waivers  are  effective  for  all  shipments 
of  choline  chloride  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  [19  U.S.C.  1675(a)(1)) 
and  §  35X53a  of  the  Commerce 
Regulations  (19  CFR  3S3.53a). 

Dated:  December  la  1986. 
Gilbert  B.  iCapUn. 

Deputy  Assistant  Secretary.  Import 
Administration. 

[?9.  Doc  86-28989  Filed  12-24-86:  8:45  am] 

blLUNO  CODE  »l»4»-« 

IA-580-601] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Stainless 
Steel  Cooldng  Ware  From  Korea 

agency:  international  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  Because  of  clerical  errors,  we 
are  amending  our  final  determination  in 
this  investigation  and  directing  the  U.S. 
Customs  Service  to  adjust  the  cash 
deposit  or  bonding  rates  as  follows: 


Manulaaurec/producac/enxxWr 


Kyung  Oono- 


AIOVmts... 


The  cash  deposit  or  bonding  rates  for 

Bum  Koo,  Dae  Sung,  and  Hai  Dong  are 

unchanged. 

EFFECmfE  date:  December  29, 1986. 

FOR  further  MRMHIATION  CONTACT 

Alain  Letort  or  Gary  Taverman,  Office 


of  Investigations.  lDH>ort  Administration, 
Intemati(xial  Trade  Administration, 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230:  telephone:  202/ 
377-0186  (Letort)  or  202/377-0161 
(Taverman). 

SUPPLEMBfTARY  INFORMATION:  On 

November  26. 1986,  we  pubhshed  a  final 
determination  of  sales  at  less  than  fair 
value  on  certain  stainless  steel  cooking 
ware  from  the  Republic  of  Korea  (51  FR 
42873). 

Subequent  to  the  publication  of  the 
final  determination,  we  discovered 
certain  clerical  errors  in  our 
calculations.  We  have  corrected  these 
errors  and  are  consequently  amending 
our  final  determination  by  changing  the 
weighted-average  margins. 

Accordingly,  the  cash  deposit  or 
bonding  rates  listed  in  the  "Suspension 
of  Liquidation"  section  of  the  final 
determination  are  amended  to  read  as 
follows: 


Manufaclarar/pradacar/aivart* 

Pflfceni 

FfOfn 

To 

Kyung  Dong „„ 

28.26 

1.3S 

12.40 

8.36 
07S 

Al  OIlMn. .      _. 

The  cash  deposit  or  bonding  rates  for 
Bum  Koo,  Dae  Sung,  and  Hai  Dong  are 
unchanged. 

GilbeH  B.  Kaptaa. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

December  17, 1986. 

[FR  Doc.  86-28990  Filed  12-24-86:  8:45  am] 

BIUJMQCOOE  SSW-Oe-M 


(Caae  Na  OEE-t-a«] 

Order  Renewing  Temporary  Denial  of 
Export  PrtvHeges 

In  the  Matter  of  La  Physique  Appliquee 
Industrie.  5  Rue  de  Pacalaire,  38170 
Seyssinet-Pariset.  France,  and  Les 
Accessoires  Scientifiques,  Varignejr,  70800 
Conilans-Sur-Lanteme.  France,  Respondents. 

On  November  28, 1966,  the  Office  of 
Export  Enforcement,  International  Trade 
Administration,  United  States 
Department  of  Commerce  (Department), 
pursuant  to  the  provisions  of  i  388.19  of 
the  Export  Administration  Regulations, 
15  CFR  Parts  368  through  399  (1986)  (the 
Regulations),  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  50 
U.S.C.  app.  Sections  2401-2420  (1982),  as 
amended  l>y  the  Export  Administration 
Amendments  Act  of  1985,  Pub.  L.  99-64, 
99  Stat.  120  duly  12. 1985)  (the  Act), 
asked  the  Deputy  Assistant  Secretary 
for  Export  Enforcement  to  renew  an 


order  temporarily  denying  all  United 
States  export  privileges  to  La  Physique 
Appliquee  Industrie  (LPAI)  of  Seyssinet- 
Pariset.  France,  and  Les  Accessoires 
Scientifiques  (LAS)  of  Confians-Sur- 
Lanteme,  France  (hereinafter 
collectively  refeued  to  as  respondents). 
The  initial  order  was  issued  on  April  23, 
1966  (51  FR  15955.  April  29, 1966)  and 
renewed  on  June  20. 1986  (51  FR  23256, 
June  26, 1986),  August  21, 1988  (51  FR 
30688,  August  28, 1966)  and  October  20. 
1986  (51  FR  37778,  October  24, 1986). 

Section  388.19(dK2)  of  the  Regulations 
provides  that  LPAI  or  LAS  may  oppose 
renewal  of  the  temporary  denial  order 
by  filing  written  submissions  with  the 
Deputy  Assistant  Secretary  not  later 
than  seven  dajs  before  the  expiration  of 
the  Order.  Sudi  opposition  was  received 
by  the  Deputy  Assistant  Secretary  on 
December  12, 1988. 

As  a  result  of  my  review  of  the  record 
before  me,  I  find  that  the  Department 
has  established  that  a  violation  is 
imminent.  In  this  regard,  it  is  important 
to  note  that  the  matter  is  still  tmder 
investigation  by  the  Department. 
Moreover,  the  Department  advises  that 
French  authorities,  also,  are  continuing 
their  investigation  into  the  transactions 
in  question. 

The  material  facts  out  of  which  this 
proceeding  arise  are  not.  in  my  view, 
seriously  disputed  by  the  parties.  What 
is  disputed  between  the  parties  is  the 
conclusions  to  be  drawm  from  those 
facts.  Based  on  the  record  before  me,  I 
find  that  the  Department's  investigation 
is  focusing  on  serious  violations  wiiich 
may  have  been  committed  by  the 
respondents.  The  Department's 
investigation  to  date  has  given  it 
sufficient  reason  to  believe  that 
respondents  herein  may  have 
participated  in  a  scheme  to  divert  highly 
sensitive  U.S.-origin  goods  and 
technology  to  the  Union  of  Soviet 
Socialist  Republics  (U.S.S.R.)  and  other 
Eastern  bloc  countries.  Further,  there  is 
sufficient  reason  to  believe  that 
respondents  may  continue  to  seek  to 
obtain  U.S.-origin  goods  and  technology 
which  they  may  divert  to  the  U.S.S.R.  or 
other  Eastern  bloc  countries. 

The  evidence  presented  to  me 
established  a  very  strong  basis  for  the 
Department's  belief  that:  (1)  On  at  least 
two  occasions,  LPAI,  acting  in  response 
to  an  order  from  LAS,  purchased  U.S.- 
origin  goods;  (2)  TTie  ultimate 
destination  of  those  U.S.-origin  goods 
was  intended  to  be  the  U.S.S.R.;  (3)  If  an 
export  license  or  reexport  authorization 
request  had  been  requested  by  either 
respondent  identifying  the  U.S.S.R.  as 
the  country  of  ultimate  destination, 
which  it  was  not,  the  Department  would 
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not  have  authorized  that  export  or 
reexport;  (4)  Further.  LAS  currently  has 
a  contract  wittvdie  U.S.S.R.  which  calls 
for  LAS  to  supply  equipment  of  a  similar 
type  and  nature  to  equipment  in  the  two 
transactions  which  are  the  principal 
focus  of  the  Department's  investigation; 
(5)  Again,  export  or  reexport  of  this 
equipment  to  the  U.S.S.R.  would  not  be 
authorized  by  the  Department;  (6)  That 
the  respondents  have  had  substantial 
business  experience  in  import  and 
export  transactions  involving  scientiflc 
and  technical  products;  (7)  Respondent 
I^S  was  a  consignee  of  licenable  U.S. 
technology  and  commodities  under  a 
distribution  license  in  1978  and.  as  such, 
the  respondent  would  have  had 
considerable  experience  handling  U.S.- 
controUed  commodities  and  reason  to 
know  the  requirements  of  the 
Regulations;  (8)  In  1977.  respondent 
LAS.  in  a  statement  made  by  its 
President  in  connection  with  a 
distribution  license  application, 
expressly  stated  that  LAS  would 
"comply  with  the  U.S.  Export 
Administration  Regulations",  including 
the  provision  pertaining  to  the  general 
distribution  license  procedure;  (9)  The 
respondents  knew  or  had  reason  to 
know  the  requirements  of  the 
Regulations  at  the  time  of  the 
occurrence  of  the  alleged  illegal 
rexportation  here  in  question;  (10)  An 
investigation  by  the  Department  into 
these  alleged  violations  is  ongoing;  (11) 
French  authorities  are  also  investigating 
into  the  matters  which  gave  rise  to  the 
Department's  request  for  this  order  and. 
(12)  A  violation  may  be  likely  to  occur  in 
the  future  unless  action  is  taken  to 
prevent  respondents  from  gaining  access 
to  U.S. -origin  goods  and  technical  data. 

In  its  renewal  request,  the  Department 
contends,  and  the  above  facts  support 
the  contention,  that  the  activities  of  the 
respondents  in  connection  with  the 
export  and  reexport  of  U.S.-origin  goods 
demonstrate  that  they  may  have 
engaged  in  deliberate  and  covert 
violations  of  the  Act  and  Regulations, 
and  demonstrate  the  likelihood  of  future 
violations  by  them  unless  action  is  taken 
to  preclude  such  attempts. 

While  the  respondents  state  in  their 
opposition  to  renewal  that  some  of  the 
above  points,  upon  which  previous 
renewals  of  this  order  were  also  based, 
lack  of  relevance  or  supporting 
evidence,  the  Department  has.  in  my 
view,  provided  adequate  evidence  to 
support  each  point  in  this  and  previous 
submissions.  I  find  that  all  of  these 
points  are  relevant  to  the  legal  issues 
involved  in  the  decision  to  renew  the 
TDO.  although  taken  alone  any  one 
point  might  be  insufficient  to  make  the 


Department's  case.  However,  taken 
together  these  points  provide  reason  to 
believe  a  violation  of  the  Act  is 
imminent. 

Therefore,  based  on  the  record  before 
me,  I  Hnd  that  renewal  of  the  order 
temporarily  denying  export  privileges  to 
respondents  is  necessary  in  order  to 
prevent  an  imminent  violation  and  to 
give  notice  to  companies  in  the  United 
States  and  abroad  to  cease  dealing  with 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations  in 
order  to  reduce  the  substantial 
likelihood  that  respondents  will 
continue  to  engage  in  activities  which 
are  in  violation  of  the  Act  and  the 
Regulations. 

Accordingly,  it  is  hereby  ordered: 


All  outstanding  validated  export 
licenses  in  which  any  respondent 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 

// 

The  respondents,  their  successors  or 
assignees,  officers,  partners, 
representatives,  agents,  and  employees 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  in 
whole  or  in  part,  or  that  are  otherwise 
subject  to  the  Regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (a)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department,  (b)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c)  i;i  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document,  (d)  in 
carrying  on  negotiations  with  respect  to. 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using  or  disposing  of. 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 


/// 

After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  any  respondent  is  now  or 
hereafter  may  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services. 

IV 

No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  respondent  or  any 
related  party,  or  whereby  any 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for. 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by, 
to.  or  for  any  respondent  or  any  related 
party  denied  export  privileges;  or  (b) 
order,  buy,  receive,  use.  sell,  deliver, 
store,  dispose  of.  forward,  transport 
finance,  or  otherwise  service  or 
participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  export  or 
to  be  exported  from  the  United  States. 


In  accordance  with  the  provisions  of 
§  388.19(e)  of  the  Regulations,  any 
respondent  may,  at  any  time,  appeal  this 
temporary  denial  order  by  filing  with  the 
Office  of  Administrative  Law  Judges. 
U.S.  Department  of  Commerce,  Room  H- 
6716. 14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230.  a 
full  written  statement  in  support  of  the 
appeal. 

VI 

This  order  shall  become  effective  on 
December  19, 1986  and  shall  remain  in 
effect  for  60  days. 

VIII 

In  accordance  with  the  provisions  of 
§  388.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
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temporaiy  denial  order  by  filing  a 
written  request  not  Later  than  20  days 
before  the  expiraticHi  date.  Any 
respondent  may  oppose  any  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Deputy  Assistant  Secretary  for  Export 
Enforcement,  which  nuist  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order. 

A  copy  of  this  order  renewing  the 
temporary  denial  of  export  privileges 
shall  be  served  upon  the  respondents 
and  published  in  the  Federal  Register. 

Dated-  December  19, 1986. 
Theodore  W.  Wu. 

Deputy  Assistant  Secretary  for  Export 
Enforcement 

[PR  Doc.  86-28891  Filed  12-24-66;  6:45  am] 

BiUJHQ  CODE  lS1»-2>-M 


Short  Supply  Review  on  Certain  Hot 
Rolled  Steal  Stwets:  Request  for 
Comments 

AQENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
determination  under  Paragraph  8  of  the 
U.S.-Korea  Arrangement  Concerning 
Trade  in  Certain  Steel  Products,  and 
Article  8  of  the  U.S.-EC  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products  with  respect  to  certain  hot 
rolled  carbon  steel  sheets. 
date:  Comments 'must  be  submitted  no 
later  than  ten  days  from  publication  of 
this  notice. 

ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico.  Acting  Director, 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230.  Room  3099. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  O.  Weible.  Office  of 
Agreements  Compliance.  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 
Room  3099.  (202)  377-0159. 
SUPPLEMENTARY  INFORMATION: 
Paragraph  8  of  the  U.S.-Korea 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products  and  Article  8  of 
the  U.S.-EC  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  provide 
that  if  the  U.S.  "determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  U.S.  steel  industry  will  be  unable  to 


meet  deaiand  in  the  USA  for  a  particular 
product  (indnding  snbstantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product  .  .  ." 

We  have  received  a  short  supply 
request  for  the  following  sizes  of  hot 
rolled  carbon  steel  sheets  meeting 
ASTM  specification  A-568: 

(a)  In  widdis  ranging  between  24  and 
53  inches,  thicknesses  ranging  between 
0.09  and  0.17  inch,  and  coil  weights 
ranging  between  8,500  and  27,000 
pounds,  to  be  used  in  the  manufacture  of 
galvanized  and  cold  rolled  sheet 

(b)  In  widths  ranging  between  26  and 
38  inches,  thicknesses  ranging  between 
0.074  and  0.080  inch,  and  coil  weights 
ranging  between  8,500  to  20.000  pounds, 
to  be  used  in  the  manufacture  of  tin 
plate. 

Any  party  mterested  in  conmienting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  ten  days  from  publication  of 
this  notice.  Comments  shoidd  focus  on 
the  economic  factors  involved  in 
granting  or  denying  this  request 

Commerce  will  maintain  this  request 
and  all  comments'  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  that 
portion  of  their  submission  and  also 
provide  a  non-proprietary  submission 
which  can  be  placed  in  the  public  file. 
The  public  file  will  be  maintained  in  the 
Central  Records  Unit.  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  B-090  at  the  above 
address. 

December  la  198A. 
Gilbert  B.  Kaptan, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  86-28992  Filed  12-24-86;  8:45  am] 

BILUNQ  CODE  SSIO-OS-M 


Department  of  Energy;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat  897: 15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC. 

Docket  No.  88-311. 

Applicant:  U.S.  Department  of  Energy, 
Argonne,  IL  60439. 

Instrument  Mass  Spectrometer 
System,  Model  SIMSLAB  MKU. 


Manufactmvr  VG  Instruments  Inc^ 
United  Kingdom. 
Intended  ose:  See  notice  at  51  FR 

34238. 

Comments:  None  received. 

Decision:  Approved.  No  instmment  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  forei^  instnunent 
provides  a  guaranteed  spatial  resolatkHi 
of  500  A(50  nm)  liquid  metal  ion  gon. 
This  capability  is  pertinent  to  the 
applicant's  intended  purpose.  We  know 
of  no  domestic  instrament  or  aiqiaratus 
of  equivalent  scientific  value  to  the 
foreign  instrument  for  the  applicant's 
intended  use. 
Frank  W.  Crael. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-28993  Filed  12-24-66;  8:45  am] 
nujNG  cooe  Mw-t»-m 


Leliigii  Universtty;  Decision  on 
Application  for  Duty-Fraa  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
ajn.  and  5:00  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  No.  86-332. 

Applicant  Lehigh  University. 
Bethlehem.  PA  10815. 

Instrument:  Polarization  Analyzer 
with  Accessories, 

Manufactuj-er:  University  of  Windsor, 
Canada. 

Intended  use:  See  notice  at  51  FR 
37623. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  article  provides 
analysis  capability  of  vacuum 
ultraviolet  radiation  of  wavelengths 
below  120  nm.  This  capability  is 
pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instnunent 
for  the  applicant's  intended  use. 
Frank  W.  CnaL 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  66-28864  Filed  12-24-66;  8:45  am] 

BILUNQ  COOE  3S10-OS-M 
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Master*.  Mates  and  Pilots  MATES 
Program;  Decision  for  Duty-Frse  Entry 
of  Scientific  Instrument;  Correction 

In  FR  Doc.  86-22228  at  page  35019  in 
the  Federal  Register  of  October  1, 1986, 
DOCKET  NUMBER  82-00194  ia  hereby 
amended  to  delete  the  word  "not"  from 
column  2,  line  28.  The  sentence  should 
read: 

The  foreign  article  does  meet  the 
applicant's  original  specification  dated 
September  17, 1978  for  a  31*  field  of 
view,  as  confirmed  in  the 
communication  dated  April  28, 1981  by 
the  foreign  manufacturer. 
Fnok  W.  Ciwl, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-28995  Filed  12-24-86;  8:45  am] 

BtLLMQCOOC  1S10-OS-M 


Mississippi  state  University;  Decision 
on  Application  for  Duty>Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (F>ub.  L.  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  SKW  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC 

Docket  No.  86-218. 

Applicant:  Mississippi  State 
University.  Mississippi  State.  MS  39762. 

Instrument:  Gas  Chromatograph/Mass 
Spectrometer/Data  System,  Model  MS 
80  with  Accessories. 

Manufacturer  Kratos  Analytical 
Instruments.  United  Kingdom. 

Intended  use:  See  notice  at  51  FR 
22843. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  an  accuracy  of  mass 
measurement  of  5  ppm  on  peaks  down 
to  5%  of  the  base  peak  and  is  capable  of 
multiple  ion  monitoring  (e.g.,  chlorinated 
dibenzo-p-dioxin  analysis)  and 
integrating  peak  areas  of  each  ion 
during  data  acquisition  providing  a 
quantitative  report.  This  capability  is 
pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 


scientiflc  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 
Frank  W.  CraeL 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  85-28996  Filed  12-24-86;  8:45  am] 

aiUJNQCOOC  SSIO-OS-M 


[A-5M-602] 

Certain  Cart>on  Steel  Butt-Weld  Pipe 
Fittings  From  Japan:  Rnal 
Determination  of  Sales  at  Less  Than 
Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  We  have  determined  that 
certain  carbon  steel  butt-weld  pipe 
fittings  (butt-weld  pipe  fittings)  from 
Japan  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  and  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  We  have  also 
directed  the  U.S.  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  butt-weld  pipe  fittings  from 
Japan  that  are  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice,  and  to  require  a  cash  deposit  or 
bond  for  each  entry  in  an  amount  equal 
to  the  estimated  dumping  margins  as 
described  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 

EFFECnVE  date:  December  29, 1986. 
FOR  FURTHER  INFORMATION  CONTACr. 
Mary  S.  Clapp  or  Karen  S.  DiBenedetto, 
(202)  377-1769  and  (202)  377-1778, 
respectively.  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.. 
SUPPLEMENTARY  INFORMATION: 

Final  Determinadon 

We  have  determined  that  butt-weld 
pipe  fittings  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1673d)  (the  Act). 
The  margins  range  from  0.13  percent  to 
270.20  percent,  and  the  weighted- 
average  margins  are  shown  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

On  February  24. 1988,  we  received  a 
petition  in  proper  form  filed  by  the  U.S. 
Butt-Weld  Fittings  Committee  on  behalf 


of  the  U.S.  industry  producing  butt-weld 
pipe  fittings,  in  compliance  with  the 
fihng  requirements  of  {  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
The  petition  alleged  that  imports  of  the 
subject  merchandise  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
initiated  the  investigatin  on  March  17, 
1986  (51  FR  10070,  March  24, 1986),  and 
notified  the  ITC  of  our  action. 

On  April  2, 1986,  the  ITC  found  that 
there  is  a  reasonable  indication  that 
imports  of  butt-weld  pipe  fittings  from 
Japan  are  materially  injuring  a  U.S. 
industry  (U.S.  ITC  Pub.  No.  1834,  April 
1986). 

On  April  28, 1986,  we  presented 
questionnaires  to  Awaji  Sangyo  K.K. 
(Awaji)  and  Nippon  Benkan  Kogyo  Co. 
Ltd.  (Nippon  Benkan)  which  account  for 
approximately  80  percent  of  the  exports 
to  the  United  States  during  the  period  of 
investigation.  An  extension  of  time  in 
which  to  respond  was  granted  to  both 
companies. 

On  June  11, 1988,  we  received  the 
narrative  versions  of  the  questionnaire 
responses.  On  June  20. 1986.  we  received 
the  computer  tape  version  of  the 
responses  from  both  companies.  Both  of 
the  questionnaire  responses  were 
insufficient.  They  did  not  include  full 
product  descriptions.  Thus,  we  were 
unable  to  make  such  or  similar 
merchandise  comparisons.  In  one 
response,  we  could  not  determine 
whether  certain  sales  were  to  home 
market  or  third  country  customers.  The 
responses  also  contained  contradictory 
information.  In  addition,  the  computer 
data  bases  did  not  fully  reflect  the 
information  in  the  response  or  printed 
data  bases.  We  requested  corrected 
responses.  Also,  respondents  did  not 
submit  proper  nonproprietary 
summaries  on  a  timely  basis.  On  August 
4, 1986,  we  issued  an  affirmative 
preliminary  determination  (51  FR  28734, 
August  11, 1986). 

On  August  6  and  12, 1986,  we  received 
requests  for  postponement  of  the  final 
determination  from  the  respondents.  We 
granted  the  request  and  postponed  our 
final  determination  until  December  19. 
1986  on  September  3, 1986  (51  FR  32117. 
September  9, 1986).  On  September  12, 
1986,  Awaji  Sangyo  K.K.  submitted  a 
revised  response.  On  September  12  and 
15, 1986,  Nippon  Benkan  Kogyo 
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Company  Ltd.  submitted  a  revised 
response. 

On  October  27  through  31, 1986,  we 
verified  the  information  provided  by  the 
respondents  at  their  facilities  in  Japan. 
On  November  7, 1986,  we  held  a  hearing 
to  provide  all  parties  with  an 
opportunity  to  comment  on  relevant 
issues. 

Standing  Issue 

One  U.S.  producer.  Tube  Turns,  Inc., 
opposes  this  investigation  and  maintains 
that  the  petition  was  not  filed  "on  behalf 
of  a  U.S.  industry,  as  required  by 
section  732(b)(1)  of  the  Act. 

As  we  have  previously  stated,  neither 
the  Act  nor  the  Commerce  Regulations 
requires  a  petitioner  to  establish 
affirmatively  that  it  has  the  support  of  a 
majority  of  a  particular  industry.  See. 
e.g.,  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Fresh 
Atlantic  Groundfish  from  Canada,  (51 
FR  10041, 10043,  March  24, 1986).  The 
Department  relies  on  petitioner's 
representation  that  it  has,  in  fact,  filed 
on  behalf  of  the  domestic  industry,  until 
it  is  affirmatively  shown  that  this  is  not 
the  case.  Where  domestic  industry 
members  opposing  an  investigation 
provide  a  clear  indication  that  there  are 
grounds  to  doubt  a  petitioner's  standing, 
the  Department  will  review  whether  the 
opposing  parties,  do,  in  fact,  represent  a 
major  proportion  of  the  industry.  We 
determined  that  Tube  Turns,  the  only 
member  of  the  domestic  industry  to 
oppose  the  investigation,  does  not 
represent  a  major  proportion  of  that 
industry. 

Scope  of  investigation 

The  products  covered  by  this 
investigation  are  certain  carbon  steel 
butt-weld  type  pipe  fittings,  other  than 
couplings,  under  14  inches  in  inside 
diameter,  whether  finished  or 
unfinished,  that  have  been  formed  in  the 
shape  of  elbows,  tees,  reducers,  caps, 
etc.,  and,  if  forged,  have  been  advanced 
after  forging.  These  advancements  may 
include  any  one  or  more  of  the 
following:  coining,  heat  treatment,  shot 
blasting,  grinding,  die  stamping  or 
painting.  These  fittings  are  currently 
provided  for  under  item  610.8800  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  Induction  pipe 
bends  classifiable  under  item  610.8800 
which  have  at  one  or  both  ends  tangents 
that  equal  or  exceed  12  inches  in  length 
are  excluded  fixim  the  scope  of  this 
investigation. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value. 


we  compared  the  United  States  price  to 
the  foreign  market  value.  The  period  of 
investigation  is  September  1, 1985 
through  February  28, 1986. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  for  sales  by  Awaji  and  Nippon 
Benkan,  we  based  the  United  States 
price  on  purchase  price  because  their 
butt-weld  pipe  fittings  were  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation.  We  made 
deductions  from  CIF  prices  for  ocean 
freight,  marine  insurance,  brokerage, 
and  foreign  inland  fi-eight,  as 
appropriate. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act,  we  based  foreign 
market  value  for  both  Awaji  Sangyo  and 
Nippon  Benkan  on  sales  in  the  home 
market.  We  compared  sales  of  such  or 
similar  merchandise  to  U.S.  sales.  We 
established  comparison  groups  on  the 
basis  of  type  of  fitting,  diameter,  wall 
thickness,  and  the  type  of  pipe  used  in 
the  manufacture  of  the  fitting.  We  made 
deductions  from  ex-warehouse  and  FOB 
prices  for  inland  freight,  discounts  and 
rebates,  as  appropriate.  We  made  an 
adjustment  for  differences  in  credit 
terms  between  the  respective  markets, 
in  accordance  with  §  353.15(a)  of  our 
regulations.  We  made  adjustments  to 
Awaji's  prices  for  differences  in 
technical  services,  post-sale 
warehousing  and  advertising  expenses 
which  were  shown  to  be  directly  related 
to  the  sales  under  consideration,  in 
accordance  with  S  353.15(a)  of  our 
regulations.  We  rejected  claims  for 
similar  adjustments  for  Nippon  Benkan 
since  the  expenses  were  not  shown  to 
be  directly  related  to  the  sales  under 
consideration.  Where  commissions  were 
paid  to  unrelated  agents  in  one  market, 
we  offset  them  with  indirect  selling 
expenses  in  the  other  market,  in 
accordance  with  S  353.15(c)  of  our 
regulations.  Where  appropriate,  we 
made  adjustments  for  differences  in 
physical  characteristics,  in  accordance 
with  S  353.16  of  our  regulations.  We  also 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

In  calculating  foreign  market  value, 
we  made  currency  conversions  from 
Japanese  yen  to  IJ.S.  dollars  using 
certified  exchange  rates  in  accordance 
with  S  353.56(a)(1)  of  our  regulations. 

Petitioner's  Comments 

Petitioner's  Comment  1:  Petitioner 
claims  that  Nippon  Benkan's  sales  of 
standard  pipe  fittings  in  the  United 
States  should  be  compared  with  its  sales 
of  standard  pipe  fittings  in  Japan 


because  both  products  are  manufactured 
from  seamless  pipe.  Petitioner  further 
argues  that  comparisons  should  not 
include  fittings  made  from  welded  pipe 
because  these  fittings  vary  widely  in 
price  fit)m  seamless  fittings  and.  are 
therefore,  less  similar  than  seamless 
fittings. 

DOC  Response:  We  agree.  We 
determined  that  seamless  fittings  sold  in 
the  home  market  meet  the  requirements 
for  such  or  similar  merchandise  under 
section  771(16)(B)  of  the  Act  since  they 
are  like  the  fittings  sold  to  the  United 
States  in  component  materials,  in 
purposes  for  which  used,  and  they  are 
approximately  equal  in  commercial 
value.  The  fittings  made  from  welded 
pipe  fall  under  section  771(16)(C)  of  the 
Act  since  they  are  different  in 
component  materials  and  commercial 
value.  Since  the  statutory  preference  is 
for  comparisons  to  merchandise  falling 
under  771(16)(B),  we  limited  our 
comparisons  to  seamless  fittings. 

Petitioner's  Comment  2:  Petitioner 
claims  that  the  "special  rule"  on 
exchange  rates  does  not  apply  in  this 
proceeding  since  fluctuations  of 
exchange  rates  were  not  temporary  and 
the  respondents  have  not  adjusted  their 
prices  to  refiect  sustained  fluctuations  in 
a  reasonable  period  of  time. 

DOC  Response:  We  agree.  During  the 
period  of  investigation,  the  value  of  the 
dollar  declined  steadily  against  the  yen. 
During  that  period,  the  respondents  did 
not  demonstrate  that  they  had  revised 
their  prices  to  the  United  States  in 
response  to  the  changes  in  the 
relationship  of  the  dollar  and  the  yen. 
Therefore,  we  have  determined  that 
respondents  have  not  "acted  within  a 
reasonable  period  of  time  to  take  into 
account  price  differences  resulting  in 
sustained  changes  in  prevailing 
exchange  rates"  as  required  by 
S  353.56(b)  of  our  regulations. 

Petitioner's  Comment  3:  Petitioner 
argues  that  the  Department  should 
calculate  a  single  margin  for  finished 
and  unfinished  fittings. 

DOC  Response:  We  agree.  See  our 
response  to  Respondents'  Comment  4. 

Petitioner's  Comment  4:  Petitioner 
argues  that  respondents'  inland  freight 
and  packing  costs  should  be 
recalculated  since  they  were  based  on 
average  costs  over  a  six  month  period. 

DOC  Response:  We  used  actual 
verified  costs  incured  in  the  period  of 
investigation.  These  costs  were 
recalculated  on  a  month  by  month  basis. 

Petitioner's  Comment  5:  Petitioner 
argues  that  Nippon  Benkan's  claim  for 
rebates  should  be  denied  because  they 
are  not  directly  related  to  sales  of 
carbon  steel  butt-weld  pipe  fittings  and. 
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therefore,  are  not  directly  related  to  the 
sales  under  consideration. 

DOC  Response:  We  disagree.  We 
verified  that  the  rebates  are  directly 
related  to  sales  of  butt-weld  pipe  flttin^ 
during  the  period  of  investigation  and 
deducted  the  rebates. 

Petitioner's  Comment  6:  Petitioner 
argues  that  Nippon  Benkan's  claim  for 
credit  adjustment  should  be  denied 
because  it  did  not  provide  the  ITA  with 
actual  credit  expenses  on  individual 
sales  made  during  the  period  of 
investigation. 

DOC  Response:  We  disagree.  Nippon 
Benkan  calculated  its  credit  costs  based 
on  average  interest  rates  and  number  of 
days  between  shipment  and  payment 
This  is  in  accordance  with  established 
Department  practice. 

Petitioner's  Comment  7:  Petitioner 
argues  that  Nippon  Benkan's  claim  for 
an  adjustment  based  on  earnings 
attributable  to  hedges  on  exchange  rate 
fluctuation  should  be  denied  because 
the  earnings  are  not  directly  related  to 
sales  of  pipe  fittings  during  the  period  of 
investigation  and  it  is  not  the 
Department's  policy  to  consider 
currency  fluctuations  in  calculating 
credit  expenses. 

DOC  Response:  We  agree.  Nippon 
Benkan's  practice  of  borrowing  dollars 
in  order  to  earn  additional  yen  during  a 
period  of  currency  adjustment  is  not 
directly  related  to  sales  of  butt-weld 
pipe  fittings  during  the  period  of 
investigation.  In  addition,  it  is 
Department  policy  not  to  consider  the 
effect  of  currency  fluctuation  in 
calculating  credit  expenses,  even  when 
the  earnings  derived  from  the  changes  in 
currency  value  are  directly  related  to 
payment  terms. 

Petitioner's  Comment  8:  Petitioner 
argues  that  Nippon  Benkan's  claim  for 
an  adjustment  for  technical  services 
should  be  denied  since  these  services 
are  not  part  of  the  terms  of  sale. 

DOC  Response:  We  agree.  We 
verified  that  the  nature  of  the  services 
claimed  is  that  of  general  sales 
promotion  as  opposed  to  technical 
services  and  cannot  be  tied  to  the  sales 
under  investigation. 

Petitioner's  Comment  9:  Petitioner 
argues  that  Nippon  Benkan's  claim  for 
warehousing  expenses  should  be  denied 
because  it  is  not  considered  a  condition 
of  sale. 

DOC  Response:  We  agree.  Nippon 
Benkan  has  not  demonstrated  that  the 
warehousing  costs  were  incurred 
pursuant  to  contractual  requirements. 
Therefore,  we  determined  that  the  costs 
are  not  directly  related  to  butt-weld  pipe 
flttings. 

Petitioner's  Comment  10:  Petitioner 
argues  that  Nippon  Benkan's  claim  for 


selling  expenses  should  be  denied 
because  the  expenses  are  not  directly 
related  to  sales  of  carbon  steel  butt- 
weld  pipe  flttings. 

DOC  Response:  We  agree.  The  claim 
is  based  on  indirect  selling  expenses 
such  as  salaries  and  travel  expenses 
incurred  by  salesmen.  As  such,  the 
expenses  are  not  directly  related  to  the 
sales  under  consideration. 

Petitioner's  Comment  11:  Petitioner 
argues  that  Nippon  Benkan  has  not 
provided  sufflcient  detail  concerning  its 
allegation  of  ocean  freight  charges  and 
insurance  charges. 

DOC  Response:  We  verifled  that  the 
charges  tied  to  the  shipments  to  the 
United  States  and  that  the  costs  were 
calculated  on  that  basis. 

Petitioner's  Comment  12:  Petitioner 
claims  that  Nippon  Benkan  should  be 
required  to  provide  actual  customs 
brokerage  fees  instead  of  the  averaged 
flgures  that  were  provided  in  the 
response. 

DOC  Response:  The  brokerage  fees 
were  verified  and  the  allocation  to 
individual  pipe  fittings  based  on  average 
costs  incurred  during  the  period  was 
used.  We  determined  that  this  allocation 
was  reasonable.  Any  revision  of 
methodology  would  result  in  an 
insignificant  change  to  individual 
calculations. 

Petitioner's  Comment  13:  Petitioner 
argues  that  Awaji's  claim  for  a  loading 
charge  should  be  denied  because  it  is  an 
element  of  warehousing  expenses  which 
are  not  a  condition  of  sale. 

DOC  Response:  We  disagree.  We 
verified  that  the  warehousing  costs  were 
incurred  pursuant  to  a  specific  contract 
requirement.  We  therefore,  made  an 
adjustment  for  the  cobts  of  warehousing 
and  related  loading  activities  to  reflect 
the  differences  in  circumstances  of  sale. 

Petitioner's  Comment  14:  Petitioner 
argues  that  Awaji's  claim  for 
adjustments  to  account  for  physical 
differences  in  the  merchandise  is  based 
on  slight  differences  and  that  the  claim 
should  be  examined  critically. 

DOC  Response:  We  verified  the 
claimed  adjustments  and  found  that 
they  were  calculated  on  the  basis  of 
differences  in  the  direct  costs  of 
manufacture  of  the  products  being 
compared.  Therefore,  we  have  allowed 
Awaji's  claim. 

Petitioner's  Comment  IS:  Petitioner 
argues  that  Awaji's  claim  for  technical 
services  should  be  denied  if  it  is  not 
directly  related  to  individual  sales  of 
butt-weld  fittings  and  that  any 
adjustment  should  be  made  to 
individual  sales,  rather  than  to  all  sales. 

DOC  Response:  Although  we  could 
not  tie  these  services  to  individual  sales, 
we  verified  that  they  were  directly 


related  to  the  sales  under  consideration 
and  that  the  expenses  were  properly 
allocated  to  sales  to  specific  customers 
receiving  the  services. 

Petitioner's  Comment  16:  Petitioner 
argues  that  Awaji's  claim  for  an 
advertising  adjustment  should  be  denied 
because  it  is  plainly  institutional 
advertising  rather  that  specific 
advertising  on  butt-weld  pipe  fittings. 

DOC  Response:  We  verified  that  a 
portion  of  the  advertising  claimed  is 
directly  related  to  butt-weld  pipe  fittings 
and  is  directed  at  ultimate  purchasers  of 
the  fittings.  Other  portions  relate 
directly  to  other  products.  TTierefore.  we 
allowed  that  portion  of  the  claim  which 
is  related  to  butt-weld  pipe  fittings. 

Petitioner's  Comment  17:  Petitioner 
argues  that  Awaji  should  not  include 
expenses  for  other  products,  not 
included  in  this  investigation,  in  the 
commission  offset  adjustment. 

DOC  Response:  We  verified  that  the 
expenses  included  in  the  offset  claim 
were  general  selling  expenses  and  that 
these  expenses  had  been  allocated 
reasonably. 

Petitioner's  Comment  18:  Petitioner 
argues  that  in  determining  whether 
Awaji  is  engaging  in  "trading  company 
dumping"  the  Department  should  make 
product-by-product  comparisons  of 
acquisition  costs  to  prices  of  the 
products  Awaji  purchases  for  resale 
from  an  unrelated  supplier. 

DOC  Response:  Since  we  did  not 
know  whether  Awaji's  supplier  was 
aware  that  the  merchandise  was 
destined  to  the  United  States  and  these 
products  constituted  a  small  portion  of 
Awaji's  sales  to  the  United  States,  we 
did  not  include  these  sales  in  our 
comparisons. 

Respondents'  Comments 

Respondents '  Comment  1:  Awaji  and 
Nippon  Benkan  argue  that  the 
Department  must  employ  its  ninety  day 
"lag"  rule  and  apply  the  exchange  rate 
in  effect  during  the  fourth  quarter  of 
1985  for  calculations  on  sales  during  the 
first  quarter  of  1966. 

DOC  Response:  We  disagree.  See  our 
response  to  Petitioner's  Comment  2. 

Respondents '  Comment  Z-  Nippon 
Benkan  argues  that  the  Department 
should  use  third  country  sales  in  its 
price  comparisons. 

DOC  Response:  We  disagree.  We 
determined  that  there  were  sufficient 
home  market  sales  of  such  or  similar 
merchandise  to  form  an  adequate  basis 
of  determining  foreign  market  value. 

Respondents '  Comment  3:  Nippon 
Benkan  argues  that  the  E>epartment 
should  take  into  account  the  effect  of 
exchange  rate  fluctuations  on  its  credit 
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expenses  associated  with  U.S.  sales 
when  doing  the  LTFV  calculations. 

DOC  Response:  We  disagree.  See  our 
response  to  Petitioner's  Comment  7. 

Respondents'  Comment  4:  Nippon 
Benkan  argues  that  the  Department 
should  calculate  separate  margins  for 
finished  and  unfinished  fittings. 

DOC  Response:  We  disagree.  We 
consider  finished  and  unfinished  fittings 
to  be  one  class  or  kind  of  merchandise. 
In  addition,  we  compared  unfinished 
fittings  sold  to  the  United  States  to 
finished  fittings  sold  in  the  home  market 
since  the  finishing  of  the  fitting  was  a 
very  minor  operation  and  did  not  negate 
their  consideration  as  similar 
merchandise.  We  normally  issue  one 
rate  for  all  products  within  the  class  or 
kind  of  merchandise. 

Respondents '  Comment  5:  Nippon 
Benkan  argues  that  the  Department 
should  include  all  flttings  sold  in  its 
home  market  regardless  of  the  type  of 
pipe  used  in  the  manufacturing  process 
in  making  fair  value  comparisons. 

DOC  Response:  We  disagree.  See  our 
response  to  Petitioner's  Comment  1. 

Respondents'  Comment  6:  Nippon 
Benkan  argues  that  the  Department 
should  adjust  home  market  prices  by  the 
amount  of  rebates  paid  to  its  customers. 

DOC  Response:  We  agree.  See  our 
response  to  Petitioner's  Comment  5. 

Respondents'  Comment  7:  Nippon 
Benkan  claims  that  its  allocation  of 
average  packing,  inland  freight,  customs 
brokerage,  and  warehousing  costs  is 
appropriate. 

DOC  Response:  See  our  response  to 
Petitioner's  Comments  4.  9.  and  12. 

Respondents'  Comment  8:  Nippon 
Benkan  argues  that  the  Department 
should  take  into  account  its  actual  cost 
of  credit  as  provided  in  their  response. 

DOC  Response:  We  agree.  See  our 
response  to  Petitioner's  Comment  6. 

Respondents '  Comment  9:  Nippon 
Benkan  argues  that  the  Department 
should  take  into  account  their  technical 
service  expense  when  making  its  price 
comparisons. 

DOC  Response:  We  disagree.  See  our 
response  to  Petitioner's  Comment  8. 

Interested  Parties'  Comments 

Interested  Parties '  Comment  1:  TSI 
Industries  and  Silbo  Steel  claim  that  the 
Department  lacks  jurisdiction  to  conduct 
these  investigations  since  petitioner 
lacks  standing. 

DOC  Response:  We  disagree.  See  the 
"Standing  Issue"  section  of  this  notice. 

Interested  Parties '  Comment  2:  TSI 
Industries  and  Silbo  Steel  claim  that  the 
Department's  acceptance  of  the  refiled 
petitions  was  improper. 

DOC  Response:  We  disagree.  See  the 
"Standing  Issue"  of  this  notice. 


Interested  Parties '  Comment  3:  TSI 
Industries  and  Silbo  Steel  argue  that 
induction  pipe  bends  belong  to  the  same 
class  or  kind  of  merchandise  as  butt- 
weld  pipe  fittings  and  that  their 
exclusion  would  facilitate  circumvention 
of  any  antidumping  order. 

DOC  Response:  We  disagree. 
Petitioner  has  agreed  to  exclude  certain 
induction  pipe  bends  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice.  We  generally  base  the  scope  of 
an  investigation  on  the  petitioner's 
wishes.  TSI  Industries  and  Silbo  Steel 
have  not  provided  any  convincing 
rationale  as  to  why  induction  pipe 
bends  should  be  included  in  the  scope  of 
investigation. 

Interested  Parties '  Comment  4: 
Sumitomo  Corporation  of  America 
(SCOA)  argues  that  the  Department 
should  exclude  induction  pipe  bends 
imported  by  SCOA  because  they  are  not 
of  the  same  class  or  kind  of  merchandise 
as  that  covered  by  the  antidumping 
petition. 

DOC  Response:  We  agree.  Induction 
pipe  bends  described  in  the  "Scope  of 
Investigation"  section  of  this  notice 
have  been  excluded  from  the  scope.  The 
petitioner  has  agreed  with  this 
exclusion. 

Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  verified  all  information  used  in 
this  determination  by  using  standard 
verification  procedures,  including 
examination  of  all  relevant  sales  and 
accounting  records. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  United 
States  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  butt- 
weld  pipe  fittings  from  Japan  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register, 

"The  United  States  Customs  Service 
shall  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  estimated 
weighted-average  amount  by  which  the 
foreign  market  value  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
United  States  price  as  shown  in  the 
table  below.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manulackirar/pioduow/aqiortv 


Al  othars... 


62.79 


Manufacturw/producer/exporter 

Waighted- 
■varaga 

margwi 
percentage 

Awaji  Sangyo.  K  K                             

30  63 

Nippon  Benkan  Kogyo  Umitad  Co 

65.61 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  adc^tion.  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  are  materially  injuring,  or  are 
threatening  material  injury  to.  a  U.S. 
industry  within  45  days  of  the 
publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist  this 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled.  However,  if  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  an  antidumping  duty 
order  directing  Customs  officers  to 
assess  an  antidumping  dufy  on  butt- 
weld  pipe  flttings  from  Japan  entered,  or 
withdrawn  bnm  warehouse,  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  foreign  market  value  exceeds  the 
United  States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 
Paul  Freedenber^ 

Assistant  Secretary  for  Trade  Administration. 
(FR  Doc.  8&-29037  Filed  12-24-86:  a-45  am] 
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Color  Television  Receivers,  Except  for 
Video  Monitors,  From  Tahwan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AQENCY:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

action:  Notice  of  flnal  results  of 

antidumping  duty  administrative  review. 

summary:  On  October  21, 1986  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
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review  of  the  antidumping  duty  order  on 
color  television  receivers,  except  for 
video  monitors,  from  Taiwan.  The 
review  covers  nine  manufacturers  and/ 
or  exporters  of  this  merchandise  to  the 
United  States  and  generally  the  period 
October  19, 1983  through  March  31. 1985. 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  Based  on  the 
comments  we  received  we  have  changed 
the  final  results  from  those  presented  in 
our  preliminary  results  of  review  for 
AOC,  Capetronic,  Fulet.  RCA.  Sampo. 
Shin-Shirasima,  and  Tatung. 

EFFECTIVE  DATE:  December  2a  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  P.  Klages  or  Oavid  P.  Mueller. 
OfHce  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-1130/2923. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  21. 1986,  the  Department 
of  Commerce  ("the  Department"] 
published  in  the  Federal  Register  (51  FR 
37317)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers,  except  for  video 
monitors,  from  Taiwan  (49  FR  18337. 
April  30, 1984).  We  began  this  review 
under  our  old  regulations.  After  the 
promulgation  of  our  new  regulations,  the 
petitioners,  respondents,  and  an 
importer,  requested  in  accordance  with 
S  353.53(a)  of  the  Commerce  Regulations 
that  we  complete  the  administrative 
review.  The  Department  has  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  color  television  receivers, 
except  for  video  monitors,  complete  or 
incomplete,  from  Taiwan.  The  order 
covers  all  color  television  receivers 
regardless  of  tariff  classification. 

The  merchandise  is  currently 
classifiable  under  item  numbers 
684.9246.  684.9248,  684.9250,  684.9252. 
684.9253,  684.9255,  684.9256,  684.9258, 
684.9262,  884.9263,  684.9270.  684.9275, 
684.9655.  684.9656.  684.9658,  684.9660, 
684.9663.  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  The  review 
covers  nine  manufacturers  and/or 
exporters  of  Taiwanese  color  television 
receivers,  except  for  video  monitors,  to 
the  United  States,  and  generally  the 
period  October  19, 1963  through  March 
31. 1985. 


Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  provided  by 
S  353.53a(c)  of  the  Commerce 
Regulations.  We  received  comments 
from  the  petitioners  (International 
Brotherhood  of  Electrical  Workers. 
International  Union  of  Electronic 
Electrical,  Technical,  Salaried  and 
Machine  Workers,  AFL-CIO-CLC, 
Independent  Radionic  Workers  of 
America.  Industrial  Union  Department, 
AFL-CIO),  Zenith  Electronics 
Corporation,  and  the  respondents.  AOC 
International,  Fulet.  Sampo,  RCA.  Shin- 
Shirasuna,  and  Tatimg.  We  received 
additional  comments  from  the 
respondents  concerning  mathematical  or 
clerical  errors.  We  have  corrected  such 
errors  but  have  not  addressed  them 
specifically  in  this  notice. 

Comment  1:  The  petitioners  argue  that 
the  Department  should  conduct 
complete  reviews  of  Hitachi  and  Sampo 
based  on  their  October  15. 1985  timely 
request  for  review.  The  Department  is 
obliged  to  conduct  a  review  when 
properly  requested  to  do  so. 

Department's  Position:  We  disagree, 
and  have  denied  petitioners'  request  for 
administrative  review  in  its  entirety. 
Section  353.53a  of  the  Commerce 
Regulations  allows  domestic  interested 
parties  to  request  review  of  specified 
individual  producers  or  exporters  "if  the 
requesting  person  states  why  the  person 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters."  The 
purpose  of  this  requirement,  as 
explained  in  the  preamble  to  this 
regulation,  is  to  "help  the  Department 
focus  on  the  potential  respondents 
which  the  requester  believes  to  be  most 
important  to  the  requester."  (No  such 
requirement  is  placed  on  requests  by 
producers  and  exporters,  since  their 
requests  can  only  cover  one  firm — their 
own.)  The  requirement  of  a  statement  of 
reasons  from  domestic  requesters,  while 
not  intended  to  be  a  difficult  hurdle  to 
overcome,  is  necessary  in  view  of  the 
Department's  limited  resources.  50  FR 
32556.  32557  (Aug.  13. 1985). 

Petitioners'  request  listed  eight 
specific  firms  and  added  a  request  to 
review  any  other  company  that  may 
have  exported  the  merchandise  during 
the  review  period.  This  last  portion  of 
the  request  was  denied  because  it  is  not 
a  request  to  review  specified  individual 
firms,  as  required  by  the  regulations. 

As  to  the  eight  firms  listed  in  the 
petitioners'  request,  for  five  of  those 
firms  (not  including  Hitachi  and  Sampo) 
the  sole  reason  given  for  the  request 
was  that  these  firms  had  already 
requested  administrative  reviews.  This 


amounts  to  no  reason  at  alL  and  in  any 
case,  does  not  fulfill  the  purpose  of  the 
requirement  of  a  statement  of  reasons: 
to  inform  the  Department  as  to  which 
firms  the  petitioners  believe  to  be  the 
most  important  for  review  purposes.  For 
the  remaining  firms,  including  Hitachi 
and  Sampo,  the  reason  offered  was  that 
these  firms  had  been  included  in  the  fair 
value  investigation  and  petitioners  had 
no  reason  to  believe  their  pricing 
behavior  had  changed  in  the  meantime. 
This  is  not  a  sufficient  reason  for 
initiating  a  review,  since  under  the  new 
regulations,  the  Department  no  longer 
reviews  foreign  producers  and  exporters 
merely  because  they  were  included  in 
an  antidumping  or  countervailing  duty 
order. 

For  these  reasons,  we  rejected 
petitioner'  request  for  administrative 
review,  and  have  only  reviewed  those 
firms  who  filed  individual  requests. 
Since  Hitachi  did  not  request  a  review, 
no  review  was  conducted.  For  Sampo. 
whose  request  covered  only  part  of  the 
review  period,  we  reviewed  only  those 
entries  covered  by  the  request. 

Comment  2:  Zenith  and  the  petitioners 
argue  that  the  Department  should  have 
implemented  the  Court  of  International 
Trade's  ("the  CITs")  ruling  in  Zenith  v. 
United  States  (April  24.  1986)  and 
adjusted  United  States  price  for  the 
rebate  or  forgiveness  of  internal  taxes 
upon  the  exportation  of  the 
merchandise.  This  would  require  the 
Department  to  add  to  United  States 
price  an  amount  equal  to  the  tax  that 
would  have  been  imposed  by  the 
Taiwanese  government  upon  the 
exported  merchandise  were  it  not 
exported. 

AOC.  Fulet.  Sampo,  and  Tatung  state 
that  the  Department  has  properly 
decided  to  allow  a  full  adjustment  for 
the  ROC  commodity  tax.  an  indirect  tax 
not  collected  on  exports.  They  argue 
that  the  Department  has  incorrectly 
concluded  that  pending  resolution  of  the 
passthrough  issue,  it  must  readopt  its 
discredited  position  of  deducting  the 
amount  of  the  uncollected  tax  from 
home  market  price.  This  approach, 
which  the  Department  characterizes  as 
"the  best  information  available," 
disregards  the  express,  final  ruling  of  the 
Zenith  case  that  the  adjustment  be  made 
to  United  States  price,  and  misuses  the 
statutory  provisions  for  "best 
information  available." 

Department's  Position:  As  directed  by 
the  err  in  Zenith,  we  are  now 
attempting  to  formulate  a  methodology 
for  calculating  the  amount  of  indirect 
taxes  passed  through  in  the  home 
market,  which  should  then  be  added  to 
United  States  price.  Because  the  remand 
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in  the  Japanese  case  and  the  current 
court  case  concerning  the  first 
adminstrative  review  of  the  Korean 
color  television  order  are  still  before  the 
CIT.  we  have  assumed  full  passthrough 
of  indirect  taxes  in  this  review,  for  the 
reasons  stated  in  our  final  determination 
of  sales  at  less  than  fair  value  on  Grand 
and  Upright  Pianos  from  Korea.  (50  FR 
37561  (1985)).  and  have  subtracted  the 
full  amount  of  these  taxes  from  foreign 
market  value. 

Comment  3:  Zenith  and  petitioners 
contend  that  the  preliminary  margins  for 
Shirasuna  and  Capetronic  should  be 
deemed  significant  and  that  cash 
deposits  should  be  collected  if  the 
preliminary  margins  are  the  final 
margins.  The  Department  must  explain, 
on  a  case-by-case  basis,  why  a 
particular  margin  is  deemed  to  be  de 
minimis  in  the  circumstances  presented. 

Department's  Position:  In  Carlisle 
Tire  and  Rubber  Co.  v.  United 

States, C.I.T. .  Slip  Op.  86-45 

(April  29, 1986),  the  Court  of 
International  Trade  held  that  the 
Department  must  either  promulgate  a 
rule  in  accordance  with  the 
Administrative  Procedure  Act 
establishing  0.5  percent  as  the  de 
minimis  standard  for  its  determinations, 
or  must  explain  the  basis  for  each 
individual  determination  in  which  it 
decides  that  a  weighted-average 
dumping  margin  below  0.5  percent  is  de 
minimis.  The  Department  has  elected 
the  first  of  the  two  options  given  it  by 
the  Court,  and  has  promulgated  a 
proposed  rule  establishing  0.5  percent  as 
the  de  minimis  standard  for  all 
antidumping  and  countervailing  duty 
determinations.  51  FR  35495-35531 
(October  6, 1988).  In  accordance  with 
this  proposed  rule,  we  have  not  required 
a  cash  deposit  for  Capetronic. 

After  correction  of  an  error,  as  noted 
by  petitioners  in  Comment  34.  we  have 
revised  Shirasuna's  cash  deposit  rate 
because  it  is  no  longer  de  minimis. 

Comment  4:  The  petitioners  urge  that 
foreign  market  value  for  Shirasuna 
should  be  constructed  value  and  not 
third  country  sales  prices.  Shirasuna's 
sales  to  Canada  are  not  adequately 
voluminous  to  serve  as  the  source  of  a 
fair  foreign  market  value  for  this 
administrative  review.  Petitioners  also 
-  urge  that  Shirasuna  deliberately  sought 
to  create  a  fictitious  market  in  Canada 
within  the  meaning  of  the  antidumping 
statute. 

Zenith  urges  the  Department  to 
evaluate  the  adequacy  of  Shin- 
Shirasuna  and  Capetronic's  sales  to 
third-countries  and  to  recalculate  the 
weighted-average  margins  relying  upon 
constructed  value  as  the  basis  for 
foreign  market  value.  The  same  market 


viability  guideline  of  5.0  percent  applied 
to  home  market  sales  expressed  as  a 
percentage  of  world-wide  sales,  should 
also  be  applied  to  the  third  country  sales 
expressed  as  a  percentage  of  world- 
wide sales.  Although  a  preference  for 
price-based  FMV,  calculated  on  the 
basis  of  third  country  sales  when 
necessary,  is  evident  in  the  law, 
constructed  value  may  be  used 
notwithstanding  the  existence  of  sales 
to  third  countries. 

Department's  Position:  We  disagree. 
In  the  case  of  Shirasuna,  we  evaluated 
the  Canadian  sales  and  found  them  not 
to  be  at  less  than  the  cost  of  producing 
the  merchandise.  We  found  that 
Shirasuna's  sales  to  Canada  and 
Capetronic's  sales  to  Brazil  were 
adequate  for  comparison  purposes.  The 
sales  of  such  or  similar  merchandise  to 
both  markets  would  have  been  large 
enough  for  use  in  a  home  market 
comparison  situation,  according  to  the 
test  set  out  in  S  353.4  of  our  regulations. 
Therefore,  we  can  reasonably  conclude 
that  these  third-country  sales  are  viable 
for  use  in  our  analysis,  because  of  the 
statute's  preference  for  foreign  market 
value  based  on  sales  to  a  third  country 
rather  than  constructed  value.  In  the 
case  of  Shirasuna,  we  believe  that  our 
determination  that  the  Canadian  market 
is  viable  refutes  petitioners'  claim  that 
this  market  is  fictitious. 

Comment  5:  The  petitioners  argue  that 
the  Department  erred  in  not  adjusting 
downward  the  average  home  market 
accounts  receivable  to  account  for  the 
time  lag  between  the  respondent's 
receipt  of  payment  from  customers  and 
payment  of  taxes  to  the  Taiwanese 
government. 

Department's  Position:  We  disagree. 
Because  Taiwanese  manufacturers 
generally  pay  taxes  to  the  government 
within  several  days  of  withdrawal  of  the 
merchandise  from  the  warehouse,  we 
have  determined  that  no  adjustment  is 
necessary.  We  verified  this  payment 
procedure  for  both  Tatung  and  AOC 
International. 

Comment  &  The  petitioners  urge  the 
Department  to  offset  the  average 
duration  of  accounts  receivable  by  the 
average  duration  of  accounts  payable  to 
ascertain  the  true  working  capital  needs 
in  calculating  home  market  imputed 
credit  adjustments. 

Department's  Position:  We  disagree. 
Section  773(a)(4)(B)  of  the  Tariff  Act 
permits  only  adjustments  to  account  for 
differences  in  the  circumstances 
surrounding  the  sale  of  the  merchandise. 
The  petitioners'  argument  would  require 
us  to  adjust  for  factors  relating  to  cost  of 
production,  which  are  unrelated  to  the 
sales  at  issue.  We  are  satisfied  that  the 
imputed  method  based  on  the  average 


balance  of  accounts  receivable 
accurately  reflects  the  credit  coats 
respondents  incurred  on  sales  of  the 
merchandise. 

Comment  7:  The  petitioners  fear  that 
the  Department  may  have  incorrectly 
included  in  its  duty  drawback 
adjustments  import  duties  attributable 
to  materials  not  physically  remaining  in 
the  color  television  receivers  exported 
to  the  United  States,  but  rather 
malfunctioned,  broken,  wasted,  or 
otherwise  consumed  in  the  production  of 
that  merchandise.  Since  materials 
consimied  in  the  production  process  are 
not  exported,  any  rebates  attributable  to 
those  consumed  materials  are  not  by 
reason  of  exportation,  and  thus  are  not 
allowable  under  section  772(d)(1)(B)  of 
the  Act. 

Department's  Position:  When  a 
Taiwanese  manufacturer  maintains  a 
government-regulated  duty-bonded 
factory,  it  can  apply  for  an  exemption  of 
customs  duties  only  on  imported  parts 
which  are  in  fact  incorporated  in 
exported  merchandise.  Since  materials 
that  are  consumed  in  the  factory  are 
never  exported,  no  duty  drawback  is 
ever  received  for  them.  Both  AOC  and 
Tatung  had  duty-bonded  factories.  Our 
verification  of  AOC  International  and 
Tatung  demonstrated  this 
correspondence  between  the 
applications  for  exemption  of  duties  for 
imported  parts  and  the  subsequent 
exploration  of  the  finished  product.  We 
do  not  apply  the  countervailing  duty 
stanjiard  of  "physical  incorporation"  in 
analyzing  duty  drawback  in 
antidumping  proceedings.  (See  Stainless 
Steel  Cooking  Ware  from  Taiwan  and 
Korea). 

Comment  8:  The  petitioners  argue  that 
the  Department  incorrectly  allowed 
AOC's  home  market  advertising  claims 
as  indirect  and  direct  for  the  periods 
January  1985  through  March  1985,  and 
December  1983  through  December  1984, 
respectively.  AOC  should  not  be 
permitted  to  allocate  its  claimed  home 
market  advertising  expenses  over  net 
rather  than  gross,  sales.  The  Department 
also  incorrectly  allowed  all  of  AOC's 
United  States  advertising  as  indirect 
expenses.  AOC's  classification  of  its 
United  States  advertising  expenses  as 
directed  at  the  trade  rather  than  at  end- 
users  was  defective,  since  it  was  based 
on  advertisements  in  trade  magazines 
that  are  read  by  the  general  public. 
Further,  AOC  failed  to  report  any 
advertising  expenses  for  the  period 
January  1985  through  March  1985. 

Department's  Position:  The  home 
market  advertising  expenses  chosen  for 
verification  met  our  criteria  for  a  direct 
circumstance  of  sale  adjustment  for  the 
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period  December  1983  through 
December  1964,  because  all  of  the 
television  advertisements  during  this 
period  were  generic  {i.e.,  non-model- 
specific]  and.  therefore,  were  directly 
related  to  sales  of  color  televisions.  In 
our  preliminary  determination,  we 
disallowed  as  a  direct  expense  AOC's 
advertising  expenses  for  the  period 
January  1985  through  March  1985 
because  they  were  inappropriately 
allocated.  AOC  has  reallocated  these 
expenses,  and  we  are  satisfied  that  this 
adjustment  accurately  reflects  the 
amounts  we  verified.  This  reallocation 
was  necessary  because  advertising 
expenses  should  be  absorbed  by  the 
value  of  sets  actually  sold  which  is  best 
represented  by  net  sales. 

With  regard  to  AOCs  United  States 
advertising  expenses,  incidental 
readership  of  trade  publications  by 
members  of  the  general  public  does  not 
change  the  characterization  of  the 
expense.  Because  information  for  the 
period  January  1985  through  March  1985 
was  not  available  at  the  time  of 
preparation  of  the  response,  we  used  the 
previous  year's  expenses  as  the  best 
information  available  to  estimate  AOC's 
advertising  experience  for  this  period. 

Comment  9:  The  petitioners  assert 
that  the  Department  should  have 
calculated  a  weighted-average  short- 
term  interest  rate  for  AOC's  home 
market  credit  expense  based  on  the 
period  of  review.  The  Department 
should  not  have  included  notes 
receivable  in  AOC's  calculation  of 
turnover  rate.  In  addition,  AOC's 
accounts  receivable  and  notes 
receivable  during  the  period  January 
1985  through  March  1985  should  be 
excluded  from  the  Department's  home 
market  credit  calculation.  The 
petitioners  also  urge  the  Department  to 
impute  a  credit  expense  for  the  period 
between  the  time  of  export  and  the  time 
of  invoice  and  add  this  expense  to  the 
United  States  credit  expense  claimed  by 
AOC  for  its  purchase  price  sales. 

Department's  Position:  Because  of  the 
18  month  review  period,  we  believe  that 
respective  fiscal  year  interest  rates  more 
accurately  refiect  a  company's  credit 
expense  experience  than  use  of  a 
weighted-average  over  the  entire  review 
period.  For  the  period  January  1985 
through  March  1985.  we  have  changed 
our  calculation  and  used  AOC's  short- 
term  interest  rate  as  the  best 
information  available.  During  our 
verification  of  AOC.  we  encountered  no 
evidence  that  notes  receivable  should 
not  be  included  in  AOC's  credit 
calculation  for  the  period  December 
1983  through  December  1984.  However, 
we  agree  wth  the  petitioners  that 


AOC's  accounts  receivable  and  notes 
receivable  should  be  excluded  from  the 
home  market  credit  calculation  for  the 
period  January  1985  through  March  1985 
because  AOC's  selling  agent  was  solely 
responsible  for  sales  of  color  televisions 
during  this  period.  During  this  period, 
only  AOC's  selling  agent's  credit  costs 
should  be  reflected  in  the  calculation. 
We  also  agree  with  the  petitioners' 
statement  that  the  Department  should 
impute  a  credit  expense  for  AOCs 
purchase  price  sales  for  the  period 
between  the  export  of  the  merchandise 
from  Taiwan  and  subsequent  invoicing 
by  AOC  U.S.A. 

Comment  10:  The  petitioners  assert 
that  AOC  incorrectly  included  in  its 
home  market  indirect  selling  expense 
claim  all  of  the  indirect  selling  expenses 
of  its  CTV  Export  Division  and  all  of  its 
headquarter's  expenses.  Further,  the 
Department  should  deny  AOC's  indirect 
selling  expense  claim  in  the  home 
market  for  the  period  January  1985 
through  March  1985  because  AOC's 
selling  agent  failed  to  report  these 
expenses  for  this  period,  and  because 
only  expenses  incurred  by  the  selling 
agent  are  legitimate  selling  expenses 
warranting  an  adjustment.  In  addition, 
all  of  AOC's  indirect  selling  expenses 
incurred  prior  to  December  1983  should 
be  allocated  to  exports,  since  AOC  only 
began  selling  television  receivers  in  the 
home  market  in  December  1983.  Finally, 
the  Department  should  use  best 
information  available  to  adjust  for 
AOC's  United  States  indirect  selling 
expenses  for  the  period  January  1985 
through  March  1985  because  AOC  failed 
to  report  these  expenses. 

Department's  Position:  At  verification, 
we  established  that  export  division 
expenses  for  sales  to  the  United  States 
were  correctly  included  in  AOC's  U.S. 
indirect  selling  expense  claim. 
Petitioners  are  mistaken  in  their 
interpretation  of  the  response.  AOC's 
indirect  selling  expenses,  prior  to 
December  1983,  when  it  began  sales  in 
the  home  market,  should  be  allocated  to 
all  exported  color  televisions  and  not 
only  to  sales  to  the  United  States.  As  the 
best  information  available,  we  used 
AOC's  United  States  indirect  selling 
expenses  for  1984  for  the  period  January 
1985  through  March  1985.  We  used 
AOC's  home  market  indirect  selling 
expenses  experience  as  the  best 
information  available  to  estimate  its 
selling  agents'  experience  for  the  period 
January  1985  through  March  1985. 

Comment  11:  The  petitioners  point  out 
that  the  Department  should  continue  to 
follow  its  policy  and  reject  AOC's  home 
market  warranty  expense  claim  for 
servicemen's  salaries  and  benefits  as  a 


direct  expense.  Commerce  has  held  in 
many  cases  that  these  expenses  should 
be  treated  as  indirect  selling  expenses, 
since  these  salaries  would  have  been 
paid  regardless  of  the  sales  under 
consideration.  See  e.g..  Study  of 
Antidumping  Adjustment  Methology  45- 
48  (1986).  The  Department  should  also 
deny  AOC's  home  market  warranty 
claim  for  the  period  January  1985 
through  March  1985  because  AOC's 
selling  agent  failed  to  submit  its  own 
warranty  expense  data  for  this  period. 
The  petitioners,  therefore,  urge  the 
Department  to  assume  that  AOC's 
United  States  warranty  expenses  were 
equal  to  home  market  expenses  and  use 
this  data  as  the  best  information 
available.  Finally,  the  Department  failed 
to  make  an  adjustment  for  warranty 
expenses  associated  with  purchase  price 
sales  transactions  during  the  period 
January  1985  through  March  1985. 

Department's  Position:  We  agree  with 
the  petitioners  and  have  treated  AOC's 
home  market  warranty  expense  claim 
for  salaries  and  benefits  as  an  indirect 
expense.  However,  the  petitioners  are 
mistaken  in  their  interpretation  of 
AOC's  warranty  claim  for  the  period 
January  1985  through  March  1985. 
Beginning  in  June  1964,  AOC  began  to 
use  outside  service  shops  as  repair 
shops  as  well  as  their  own  technicians. 
During  the  period  January  1985  through 
March  1985.  AOC's  selling  agent 
continued  this  practice.  We  verified 
actual  repair  information  for  this  period. 
We  have  also  excluded  AOC's  selling 
agent's  salaries  and  benefits  from  our 
direct  warranty  adjustment. 

We  believe  that  monthly  warranty 
expense  data  best  reflect  a  company's 
experience  and  have  accepted  AOC's 
United  States  warranty  claim  for  the 
period  of  review. 

We  agree  with  petitioners  concerning 
a  warranty  expense  adjustment  for 
purchase  price  sales  during  the  period 
January  1985  through  March  1985  and 
have  corrected  the  error. 

Comment  12:  The  petitioners  and 
Zenith  request  that  the  Department 
correct  a  mathematical  error  in  its 
calculation  of  AOC's  royalty  expenses 
associated  with  United  States  exporter's 
sales  price  transactions. 

Department's  Position:  We  agree  and 
have  corrected  the  error. 

Comment  13:  The  petitioners  urge  the 
Department  to  calculate  AOC's  foreign 
market  value  on  the  basis  of  all  home 
market  sales,  including  those  to 
employees,  related  affiliates,  hotels,  and 
institutions.  Petitioners  argue  that  the 
sales  appear  to  have  been  made  at  arm's 
length,  and  AOC  has  not  substantiated 
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its  claim  that  these  sales  were  made 
outside  the  ordinary  course  of  trade. 

Department's  Position:  We  disagree. 
Because  sales  to  employees,  related 
affiliates,  hotels,  and  institutions  are  not 
at  the  same  commercial  level  of  trade  as 
dealer  sales,  we  did  not  consider  these 
sales  in  our  analysis  of  foreign  market 
value.  (See  §  353.19  of  the  Commerce 
Department  regulations.)  Therefore,  it 
was  unnecessary  to  consider  whether  it 
would  have  been  appropriate  to 
disregard  these  related  party 
transactions  under  S  353.22  of  our 
regulations,  or  to  determine  whether 
they  were  made  in  the  ordinary  course 
of  trade. 

Comment  14:  The  petitioners  urge  the 
Department  to  allocate  all  of  AOC's  cost 
variances  to  the  color  television  division 
as  best  information  available  in  its 
contracted  value  calculations.  AOC 
allocated  its  variances  across  all 
products  based  on  standard  costs. 
Petitioners  believe  this  methodology 
fails  to  include  all  costs  actually 
incurred  in  the  production  of  color 
television  receivers.  The  Department 
also  erred  by  not  allocating  a  portion  of 
AOC's  shut-down  and  special  bonus 
labor  costs  incurred  in  December  1985  to 
labor  costs  during  the  period  January 
1985  through  March  1985.  In  addition, 
the  Department  should  consider  only  the 
general  expenses  and  profit  on  sales  of 
the  class  or  kind  of  merchandise 
incurred  during  the  administrative 
review  period  October  19. 1983  through 
March  31, 1985  in  its  constructed  value 
calculations. 

Department's  Position:  Since  AOC 
does  not  maintain  variances  on  a 
product  line  basis,  we  cannot  determine 
if  they  change  according  to  division.  We 
have,  therefore,  accepted  AOC's 
allocation  across  all  products  as  the 
best  information  available.  We  agree 
with  the  petitioners  concerning  shut- 
down and  special  bonus  labor  costs  and 
have  used  AOC's  experience  in  1984  as 
the  best  information  available.  We  have 
allocated  the  percentage  of  these  costs 
from  1984  to  labor  costs  during  the 
period  January  1985  through  March  1985. 
At  verification,  AOC  demonstrated  its 
general  expense  calculation  for 
constructed  value  purposes.  We  are 
satisfied  that  AOC  attributed  its  general 
expenses  to  the  class  of  kind  of 
merchandise  subject  to  review.  Because 
general  expenses  and  profit  were  below 
10  and  8  percent,  respectively,  we  used 
the  statutory  minimums  in  our 
constracted  value  calculations. 

Comment  15:  The  petitioners  state 
that  the  Department  correctiy  compared 
rotary  models  sold  by  AOC  in  the 
United  States  with  rotary  models  sold 
by  AOC  in  the  home  maiicet.  They  urge 


the  Deapartment  to  continue  these 
comparisons  in  its  final  analysis.  In 
addition,  however,  the  petitioners 
request  the  Department  to  calculate  a 
single  weighted-average  foreign  market 
value  for  the  13-inch  and  19-inch  home 
rotary  models,  respectively,  being  used 
for  comparison  purposes,  since  AOC 
sold  a  very  small  quantity  of  rotary 
models  in  the  home  market  during  the 
review  period. 

Department's  Position:  We  have 
continued  to  use  the  rotary-to-rotary 
comparisons  in  our  final  analysis 
because  we  found  the  home  maricet  to 
be  viable.  We  see  no  reason  to  use  a 
weighted-average  foreign  market  value 
in  this  situation. 

Comment  10:  The  petitioners  argue 
that  the  Department  should  not  accept 
Sampo's  calculation  of  one  weighted- 
average  price  over  the  entire  review 
period  for  home  market  model  K- 
1422ST. 

Department's  Position:  We  agree.  We 
have  used  monthly  prices  in  our 
analysis.  To  the  extent  that  sales  of 
home  market  model  K-1442  were 
contemporaneous  with  United  States 
sales,  we  showed  a  preference  for  this 
model  over  the  K-1422ST. 

Comment  17:  The  petitioners  urge  the 
Department  to  reject  the  data  submitted 
by  Sampo  on  November  13, 1988 
regarding  adjustments  to  the  home 
market  price  of  model  K-1422ST  as 
being  untimely. 

Department's  Position:  We  disagree. 
Because  there  was  a  lack  of  data  for  this 
model,  we  requested  this  information. 
Therefore,  we  do  not  consider  it 
untimely  and  have  used  the  data  in  our 
analysis. 

Comment  18:  The  petitioners  believe 
that  Sampo's  physical  difference  in 
merchandise  claims  are  suspect  and 
should  be  carefully  reviewed  by  the 
Department. 

Department's  Position:  We  have 
reviewed  Sampo's  claims  and  consider 
them  to  be  reasonable. 

After  further  consideration  of  the 
distortive  effects  of  excluding  duty  from 
part's  prices  in  an  adjustment  to  foreign 
market  value  for  physical  differences  in 
merchandise,  we  conclude  that  duty- 
paid  parts  prices  do  reflect  the  actual 
purchase  price  paid  by  the 
manufacturer.  We  have,  therefore, 
followed  the  methodology  in  Bicycle 
Tubes  and  Tires  from  Taiwan,  and 
whenever  possible,  using  the 
information  respondents  have  provided 
in  their  responses  or  at  verification,  we 
have  added  duties  back  into  the 
physical  difference  claims. 

Comment  19:  The  petitioners  urge  the 
Department  to  continue  to  reject 
Sampo's  claimed  circumstance-of-sale 


adjustment  for  bad  debt  losses  incurred 
in  its  home  maricet  Sampo's  November 
13, 1986  revised  submission  was 
imtimely. 

Sampo  argues  that  its  original  bad 
debt  adjustment  should  be  used  in  the 
final  determination  as  a  drcumstance- 
of-sale.  adjustment.  Bad  debt  losses 
calculated  by  Samp  constitute  expenses 
that  accurately  reflect  its  historical 
experience  with  bad  debt  and  bear  a 
direct  relationship  to  die  sales  under 
consideration. 

Department's  Position:  Bad  dedt  is  by 
its  nature  an  indirect  selling  expense 
since,  under  generally  accepted 
accounting  principles,  bad  debt  is 
recovered  over  time  by  future  price 
increases.  We  have  treated  this  claim  as 
an  indirect  selling  expense.  See  our 
recent  final  determination  of  sales  at 
less  than  fair  value  concerning  Mirrors 
in  Stock  and  Lehr  End  Sizes  from  the 
United  Kingdom. 

Comment  20:  The  petitioners  argue 
that  the  Department  incorrectiy  allowed 
Sampo's  home  market  after-sale 
warehousing  claim. 

Department's  Position:  We  disagree. 
We  have  accepted  Sampo's  average 
monthly  after-sale  warehousing  costs  on 
a  model-specific  basis  as  the  most 
accurate  estimate  of  actual  costs  during 
the  review  period. 

Comment  21:  The  petitioners  state 
that  the  Department  errred  in  allowing 
Sampo's  claim  for  a  "red  package" 
discount  on  home  market  sales,  llie 
Department  should  follow  its  precedent 
set  forth  in  the  fair  value  investigation 
and  deny  this  claim. 

Department's  Position:  We  disagree. 
In  the  fair  value  investigation,  we 
disallowed  this  claim  because  Sampo 
could  only  substantiate  it  based  on  sales 
of  all  products  rather  than  solely  on 
color  televisions.  Sampo's  calculations 
in  the  current  review  are  based  on 
actual  payments  for  sales  of  color 
television  to  dealers  who  met  the 
eligibility  requirements  for  the  program. 

Comment  22:  The  petitioners  argue 
that  the  Department  erred  in  allowing 
Sampo's  home  market  warranty 
expenses  because  they  include 
salesmens'  or  technicians'  salaries. 
These  salaries  are  indirect  selling 
expenses. 

Department's  Position:  We  agree  and 
have  disallowed  the  servicing  labor  cost 
portion  of  Sampo's  warranty  expense 
claim  as  a  direct  expense,  since  salaries 
are  an  indirect  expense  which  cannot  be 
attributed  to  specific  sales. 

Comment  23:  The  petitioners  contend 
that  unless  Fulet's  home  market  basket 
category  of  "accommodation  sales"  can 
be  broken  dowm  into  distinct  categories 
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similar  to  the  categories  established  for 
Fulet's  United  States  "accommodation 
sales,"  the  Department  should  reject  use 
of  Fulet's  home  market  "accommodation 
sales"  in  its  Rnal  analysis  and  base 
foreign  market  value  solely  on  sales  to 
home  market  retailers.  The  so-called 
"accommodation  sales"  include  sales  to 
employees,  sample  sales,  promotional 
sales,  and  gifts. 

Deportment's  Position:  Although 
Fulet's  "accommodation  sales"  category 
does  include  sales  to  various  categories 
of  customers,  we  believe  that  use  of 
these  sales  resulted  in  the  closest 
possible  concordance  between  levels  of 
trade  in  both  markets. 

Comment  24:  The  petitioners  and 
Zenith  note  that  the  Department 
apparently  inadvertently  excluded  30 
United  States  transactions  from  its 
analysis. 

Department's  Position:  We  agree  and 
have  corrected  the  error. 

Comment  25:  The  petitioners  argue 
that  the  Department  erred  by  allowing 
Fulet's  full  home  market  warranty 
expense  claim.  Fulet's  claim  consisted 
primarily  of  company-employed 
technicians'  salaries  and  benefits,  which 
the  Department  has  traditionally 
disallowed  as  warranty  expenses. 
Further,  parts  and  other  warranty 
expenses  claimed  were  not  model- 
speciHc  but  allocated  by  service  job 
percentages.  Since  the  Department  only 
allows  model-specific  warranty  claims 
and  generally  disallows  allocations. 
Fulet's  warranty  expense  claim  should 
be  disallowed. 

Department's  Position:  We  agree,  as 
stated  above  at  Comment  11,  that 
technicians'  salaries  and  benefits  are 
indirect  expenses.  We  have  reduced 
Fulets's  warranty  claim  by  these 
amounts.  Parts  costs  were  provided  by 
model  by  month  and  we  have  accepted 
this  portion  of  the  claim. 

Comment  26:  The  petitioners  argue 
that  the  Department  erred  in  allowing 
Fulet's  overstated  direct  credit 
adjustment  to  foreign  market  value. 

Department's  Position:  We  disagree. 
Based  on  our  methodology  noted  at 
Comment  9  above,  we  have  included 
both  notes  receivables  and  accounts 
receivables  in  Fulet's  credit  calculation. 
Because  Fulet  was  unable  to  provide  a 
specific  turnover  ratio  for  color 
televisions,  we  have  used  its  calculation 
based  on  all  home  market  sales  as  the 
best  measurement  of  its  experience. 

Comment  27:  The  petitioners  argue 
that  the  Department  should  deny  Fulet's 
direct  home  market  advertising  claim 
because  it  is  severely  overstated,  is  not 
presented  in  an  actual  model-specific 
manner  as  required  and  is  not  allocated 


according  to  the  Department's  accepted 
methodologies. 

Department 's  Position:  We  disagree. 
The  petitioners  have  misinterpreted 
Fulet's  response.  Based  on  information 
submitted  during  the  course  of  this 
review,  we  are  satisfied  that  Fulet's 
advertising  expense  claim  was  allocated 
according  to  the  Department's  accepted 
methodology  and  actual,  model-specific 
information. 

Comment  2&  The  petitioners  argue 
that  the  Department  incorrectly 
compared  Nettek's  United  States  sales 
with  sales  to  Panama,  which  they  allege 
were  below  the  cost  of  production.  The 
Department  should  use  constructed 
value  as  its  comparison. 

Department's  Position:  The 
petitioners'  allegation  that  Nettek  was 
selling  to  Panama  at  less  than  cost  was 
received  10  days  prior  to  the  due  date  of 
these  final  results.  Because  of  the  short 
time  period  between  the  submission  of 
comments  and  the  completion  of  this 
review  within  our  administrative  time 
limit,  we  were  unable  to  analyze 
whether  Nettek  had  sales  below  cost 
during  the  review  period.  The  petitioners 
had  sufHcient  information  prior  to  the 
preliminary  determination  concerning 
Nettek's  sales  to  allow  the  filing  of  a 
timely  allegation  of  sales  at  less  than  the 
cost  of  production. 

Comment  29:  The  petitioners  state 
that  the  Department  correctly  denied 
Tatung's  home  market  warranty 
expense  claim  on  the  ground  that  Tatung 
has  failed  to  calculate  warranty 
expenses  on  a  model-by-model  basis. 
The  Department  should  continue  to  deny 
this  claim  despite  the  revised 
submission  received  after  publication  of 
the  preliminary  results. 

Department's  Position:  We  disagree. 
We  requested  the  model-specific  data 
and  its  satisfies  our  criteria.  Therefore, 
we  have  accepted  Tatung's  revised 
warranty  expense  claim.  Tatung 
demonstrated  at  verification  that  the 
commissions  portion  of  its  claim  was 
directly  related  to  sales. 

Comment  30:  The  petitioners  contend 
that  if  the  Department  considers 
allowing  any  of  Tatung's  home  market 
warranty  expenses  as  direct  expenses, 
fairness  and  equity  demand  that  the 
Department  also  consider  Tatung's 
warranty  expenses  in  the  United  States 
as  direct  expenses.  A  respondent  should 
not  be  permitted  to  submit  partial, 
selective  information  which,  if  accepted 
by  the  Department,  would  tend  to  mask 
dumping  margins. 

Department 's  Position:  We  disagree. 
Because  Tatung  could  not  break  out  its 
U.S.  warranty  claim  on  a  model-specific 
basis,  we  have  continued  to  treat  these 
expenses  as  indirect  selling  expenses. 


Comment  31:  The  petitioners  argue 
that  the  Department  erroneously 
reduced  foreign  market  value  by  the 
amounts  claimed  by  Tatung  for 
discounts  and  rebates  paid  on  trade-ins 
of  merchandise.  As  the  Department 
decided  in  the  final  results  of  review  on 
drycleaning  machinery  from  West 
Germany,  (50  FR  32154  August  8, 1985), 
such  reductions  simply  represent  the 
value  of  the  traded-in  merchandise  to 
the  company. 

Department's  Position:  We  agree  and 
have  reduced  the  claim  to  exclude  this 
portion  for  trade-ins  of  merchandise. 

Comment  32:  The  petitioners  argue 
that  the  Department  should  deny 
Tatung's  home  market  post-sale 
warehousing  claim.  The  warehousing 
was  not  apparently  undertaken  as  a 
contractual  obligation,  but  merely  to 
position  the  merchandise  for  immediate 
delivery  into  the  home  market. 

Department's  Position:  We  disagree. 
At  verification,  we  reviewed  documents 
pertaining  to  actual  color  television 
after-sale  warehousing  costs.  We  are 
satisfied  that  these  after-sale  costs  are 
directly  related  to  sales  during  the 
review  period. 

Comment  33:  The  petitioners  argue 
that  the  Department  should  reject 
Tatung's  home  market  inland  freight 
claim,  which  is  purportedly  based  on  the 
transportation  of  color  television  from 
the  head  office  warehouse  to  regional 
warehouses.  The  verification  report 
does  not  substantiate  Tatung's  claim 
that  these  expenses  are  tied  to  actual 
purchases  of  the  merchandise  under 
review. 

Department's  Position:  The  petitioners 
have  misunderstood  our  treatment  of 
Tatung's  inland  freight  claim.  We 
consider  transportation  of  merchandise 
from  the  head  office  warehouse  to 
regional  warehouses  to  be  a  general 
expense,  since  the  regional  warehouses 
are  used  for  general  storage  as  well  as 
distribution.  For  this  reason,  expenses 
incurred  in  moving  television  receivers 
to  the  regional  warehouses  cannot  be 
either  directly  or  indirectly  related  to 
sales  of  the  merchandise.  We  did  not 
include  this  portion  of  inland  freight  in 
our  preliminary  analysis  and  have 
continued  this  methodology  in  our  final 
determination. 

Comment  34:  The  petitioners  argue 
that  the  Department  erroneously  used 
Shirasuna-Japan's  purchase  price  and 
not  Shirasuna-Taiwan's  actual  expense 
in  calculating  material  costs.  The 
Department  incorrectly  averaged 
production  costs  in  performing  its  cost 
of  production  and  constructed  value 
analysis.  In  addition,  petitioners  believe 
that  Shirasuna  grossly  understated  its 
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Taiwanese  and  Japanese  GS&A 
expenses  by  allocating  corporate  GS&A 
expenses  to  color  televisions  on  the 
basis  of  shipment  value  and  by  not 
including  a  reasonable  allocation  of 
freight,  export,  and  interest  expenses, 
respectively.  Information  available  to 
petitioners  indicates  that  the 
Department  may  have  failed  to  take  into 
account  significant  start-up  production 
costs  incurred  by  Shirsuna  in  Taiwan. 

Department's  Position:  We  agree  with 
petitioners  that  we  incorrectly  used 
Shirasuna-Iapan's  purchase  price  for 
certain  parts  costs.  We  have  increased 
the  cost  of  these  parts  by  the 
appropriate  percentage  mark-up.  We 
disagree  that  we  incorrectly  averaged 
production  costs,  however.  We  beheve 
that  the  correct  way  to  compare 
material  costs  to  selling  price  is  by 
averaging  these  costs  over  the  period  of 
review.  Taiwanese  GS&A  should  be 
allocated  on  the  basis  of  cost  of  goods 
sold  rather  than  shipment  value. 
However,  because  actual  GS&A, 
including  this  adjustment,  is  below  10 
percent,  we  used  the  statutory  minimum. 
We  are  satisfied  through  our  verification 
that  the  Japanese  GS&A  portion  does 
include  a  reasonable  allocation  of  the 
cited  expenses.  We  also  found  no 
evidence  of  costs  not  included  in  the 
response. 

Comment  35:  The  petitioners  assert 
that  the  Department  erred  in  accepting 
Shirasuna's  credit  expense  claim  on 
sales  to  Canada.  The  Department  should 
reject  Shirasuna's  actual  claim  in  favor 
of  imputed  credit  adjustments. 

Department's  Position:  We  disagree. 
We  prefer  actual  expenses  to  an 
imputed  calculation  and  have  continued 
to  use  Shirasuna's  credit  claim  on  sales 
to  Canada. 

Comment  36:  The  petitioners  contend 
that  the  Department  inadvertently 
allocated  Shirasuna's  per-unit  bank 
charge  amount  to  two  specific  sales 
based  on  the  number  of  units  involved 
in  each  transaction.  Each  sale  was 
subject  to  the  bank  charge.  In  addition, 
the  Department's  calculation  of  a 
weighted-average  foreign  market  value 
was  incorrect. 

Department's  Position:  We  agree  and 
have  corrected  both  calculation  errors. 

Comment  37:  Zenith  argues  that  the 
Department  has  made  duty  drawback 
adjustments  for  AOC,  Fulet  and  Sampo 
for  the  amount  of  import  duties  included 
in  home  market  model  costs,  not  for  the 
amount  of  duties  forgiven  on  export 
models. 

Department's  Position:  For  Fulet.  we 
applied  the  amount  of  duties  paid  on  the 
home  market  models  to  the  United 
States  merchandise  because  the 
comparison  models  were  virtually 


identical.  AOC  calculated  the  import 
duties  actually  paid  on  home  market 
sets  and  applied  these  amounts  to  the 
export  models.  Although  we  agree  with 
Zenith's  argument  we  do  not  possess 
the  data  to  recalculate  these 
adjustments.  We  believe  that  these 
amounts  provide  the  best  estimate  of 
duties  forgiven  on  export  models  and 
have  used  them  in  our  analyses  as  the 
best  information  available.  For  the 
second  administrative  review,  we  will 
solicit  the  appropriate  information  for 
use  in  our  analysis. 

Sampo  properly  calculated  a  customs 
duty  rate  for  the  U.S.  models  and 
applied  this  rate  to  materials  used  to 
determine  the  amount  of  duty  forgiven 
upon  export  of  the  merchandise. 

Comment  38:  Zenith  argues  that  the 
Department  is  not  within  its  authority  to 
■make  circumstance-of-sale  adjustments 
to  constructed  value.  The  Department 
should  delete  all  adjustments  from  its 
constructed  value  calculations.  Zenith 
also  points  to  the  use  of  constructed 
value  for  one  comparison  for  Sampo  and 
states  that  the  Department's 
circumstance-of-sale  adjustment 
removes  an  amount  in  excess  of  such 
expenses  that  were  included  in  the 
constructed  value. 

Department's  Position:  We  disagree. 
Section  773(a)(4)(B)  of  the  Act  provides 
that  where  it  is  established  that  the 
amount  of  any  difference  between 
United  States  price  and  foreign  market 
value  is  due  to  differences  in 
circumstances  of  sale,  "due  allowance 
shall  be  made."  Section  773(a)  of  the  Act 
does  not  distinguish  constructed  value 
from  any  other  method  of  determining 
foreign  market  value.  Thus, 
circumstance-of-sale  adjustments  are 
required  where  constructed  value  is 
used  as  the  basis  for  foreign  market 
value,  just  as  they  are  required  where 
home  market  or  third-country  prices  are 
used.  See  the  final  results  of  review  on 
certain  electric  motors  from  Japan.  (48 
FR  14719.  April  5. 1983).  (49  FR  32627. 
August  15. 1984). 

Circumstance-of-sale  adjustments  are 
necessary  in  constructed  value  cases 
because  while  general  and 
administrative  expense  allocations  will 
be  the  same  in  any  market,  selling 
expense  allocations  will  differ  by 
market.  These  circumstance-of-sale 
adjustments  became  necessary  when 
the  Department  began  using  home 
market  selling  expenses  instead  of  U.S. 
selling  expenses  in  its  constructed  value 
calculations.  See  the  final  determination 
of  sales  at  less  than  fair  value  on 
cellular  mobile  telephones  and 
subassemblies  from  Japan.  50  FR  45447. 
October  31, 1985). 


Accordingly,  because  the  offset 
provision  applies  to  foreign  market 
value,  and  since  cosntructed  value  is  a 
form  of  foreign  market  value,  we  have 
allowed  the  claimed  adjustment  up  to 
the  amount  of  the  indirect  selling 
expenses  applicable  to  sales  in  the 
United  States.  We  have  corrected  our 
inadvertent  error,  however,  and  have 
adjusted  downward  the  amount  of 
indirect  selling  expenses  removed  from 
Sampo's  constructed  value  calculation. 

Comment  39:  Zenith  argues  that 
antidumping-related  legal  expenses  are 
selling  expenses.  The  Department 
should  correct  its  exporter's  sales  price 
calculations  by  deducting  the  amount  of 
these  expenses  which  respondents  paid 
during  the  period  of  review. 

Department's  Position:  We  disagree.  It 
is  our  practice  as  stated  in  our  Study  of 
Antidumping  Adjustments  Methodology 
and  Recommendations  for  Statutory 
Change  not  to  consider  legal  fees  paid  in 
connection  with  litigation  resulting  from 
an  earlier  antidumping  investigation  to 
be  an  expense  related  to  sales  made  in 
the  period  of  review.  We  view  legal  fees 
incurred  at  the  administrative  stage  of 
an  antidumping  proceeding  as  meriting 
similar  treatment  since  they  are  incurred 
in  defending  against  an  allegation  of 
dumping.  As  such,  they  are  not  expenses 
incurred  in  selling  merchandise  in  the 
United  States.  Further,  to  deduct 
antidumping  legal  fees  as  selling 
expenses  would  effectively  discriminate 
against  those  respondents  who  seek 
legal  counsel  in  proceedings  before  the 
Import  Administration. 

Comment  40:  Zenith  argues  that  the 
Department  should  reduce  the  ESP 
offset  for  AOC  and  Tatung  by  the 
amount  of  expenses  associated  with 
obtaining  credit  and  selling  on  credit, 
and  increase  the  ESP  deduction  by  the 
same  amount.  For  Fulet  and  Sampo.  the 
Department  should  quantify  and  remove 
from  ESP  these  general  and 
administrative  credit  expenses  and  all 
other  expenses  incurred  in  Taiwan  on 
ESP  sales.  Additionally,  the  Department 
should  ensure  that  for  all  four 
companies  none  of  the  expenses 
deducted  from  ESP  were  also  included 
in  the  offset  to  foreign  market  value. 
Zenith  urges  the  Department  to  ensure 
that  all  expenses  incurred  in  Taiwan  on 
ESP  sales  are  removed  from  RCA's  ESP 
sales. 

Department's  Position:  The  record  is 
not  clear  as  to  whether  the  above 
expenses  are  included  in  United  States 
indirect  selling  expenses  or  home 
market  indirect  selling  expenses.  Zenith 
did  not  raise  this  issue  in  time  for  the 
Department  to  collect  the  necessary 
information  in  order  to  determine  the 
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appropriate  adjustments.  Since  we  do 
not  have  the  information  to  estabhsh 
what  these  expenses  might  be,  we 
cannot  make  the  recommended 
adjustments. 

Comment  41:  Zenith  notes  an  input 
error  in  Tatung's  revised  comptuer 
printout  for  the  preliminary 
determination. 

Department's  Position:  We  agree  and 
have  corrected  the  error. 

Comment  42:  Zenith  urges  the 
Department  to  recalculate  certain  of 
Fulet's  ESP  sales  to  account  for  missing 
movement  expenses. 

Department's  Position:  Since  no 
suspension  of  liquidation  occurred  on 
these  entries,  we  have  disregarded  these 
ESP  sales  in  our  analysis  of  Fulet. 

Comment  43:  Zenith  points  out  a 
calculation  error  related  to  certain  of 
Capetronic's  production  costs  and  urges 
the  Department  to  incorporate  this 
correction  in  its  final  results. 

Department's  Position:  We  agree  and 
have  made  the  correction. 

Comment  44:  Zenith  argues  that  the 
Department  should  not  consider  RCA's 
submission  of  November  14, 1986  in  its 
Hnal  results.  RCA's  submission  is 
untimely  and  in  no  way  cures  the  earlier 
failure  to  submit  data  on  the  sales  under 
review. 

Department's  Position:  We  agree.  The 
information  submitted  by  RCA  is  not 
germane  to  the  review  period,  is  based 
on  estimates  and  was  submitted  too  late 
to  be  considered  in  this  review.  RCA 
originally  failed  to  respond  to  the 
Department's  questionnaire  regarding 
sales  to  related  customers.  We  have 
continued  to  use  the  best  information 
available,  the  highest  rate  of  responding 
firms,  in  our  final  results. 

Comment  45:  Capetronic  notes  an 
error  in  the  calculation  of  material  and 
fabrication  costs  for  model  EClOR. 

Department's  Position:  We  agree  and 
have  corrected  the  error. 

Comment  46:  Capetronic  requests  that 
the  credit  cost  adjustment  for  certain 
sales  of  model  PCS  be  corrected.  During 
the  verification,  Capetronic  believed 
that  the  Department  had  requested 
credit  cost  information  with  respect  to 
only  one  U.S.  sale  of  model  PCS. 

Department's  Position:  We  agree. 
Capetronic  has  submitted  the  correct 
credit  cost  adjustments  for  the 
additional  U.S.  sales  of  model  PCS. 
based  on  the  methodology  we  reviewed 
at  verification.  We  have  accepted  these 
data  and  have  made  the  appropriate 
corrections  to  the  calculations. 

Comment  47:  RCA  submits  that  the 
Department  should  deduct  from  the 
constructed  value  for  each  such  or 
similar  category  of  merchandise  an 
amount  equal  to  the  indirect  selling 


expenses  reported  by  RCA  for  sales  of 
the  same  merchandise  during  the  period. 
The  indirect  selling  expenses  should  be 
deducted  from  the  constructed  value,  up 
to  the  amount  of  indirect  selling 
expenses  incurred  on  U.S.  sales  or  an 
industry  average. 

Department 's  Position:  We  disagree. 
For  RCA,  we  used  the  statutory 
minimum  of  general  expenses  according 
to  section  773{e){B)(l)  of  the  Act 
because  there  were  no  sales  in  the  home 
market.  If  there  was  selling  experience 
in  the  home  market,  we  would  build 
indirect  selling  expenses  into  the 
constructed  value  and  then  adjust  for 
them  according  to  {  353.15  of  the 
regulations.  However,  because  RCA 
made  no  sales  in  the  home  market,  we 
did  not  build  indirect  expenses  into  this 
amount  and  therefore  cannot  make  the 
requested  adjustment. 

Comment  48:  RCA  submits  that  the 
foreign  market  value  should  be  adjusted 
for  differences  in  circumstances  of  sale 
between  the  U.S.  and  home  market,  by 
deducting  from  foreign  market  value  the 
direct  selling  expenses  reported  on  U.S. 
sales  or  the  Taiwan  industry  average 
direct  selling  expenses  incurred  on  sales 
of  such  or  similar  merchandise  in  the 
home  market. 

Department's  Position:  We  disagree. 
See  our  response  to  Comment  47.  Direct 
expenses  were  not  built  into  the 
constructed  value  calculation.  We  used 
the  statutory  minimum  of  10  percent  for 
general  expenses. 

Comment  49:  Shin-Shirasuna  requests 
the  Department  to  rule  that  its 
combination  unit  is  excluded  from  the 
scope  of  the  proceeding  and  to 
recalculate  Shirasuna's  weighted- 
average  margin  based  upon  sales  other 
than  those  of  model  FKR  if  the 
Department  does  not  exclude  Model 
EEE  from  the  scope  of  this  proceeding, 
Shirasuna  requests  that  the  Department 
calculate  and  state  a  separate  rate  for 
the  combination  unit. 

Department's  Position:  On  November 
7, 1985,  the  Department  received  a  scope 
exclusion  request  from  Shirasuna  for 
model  EEE,  a  six  inch  portable  color 
television  with  radio.  To  determine 
whether  this  model  was  within  the 
scope  of  the  antidumping  order,  we 
reviewed  the  descriptions  of  the 
merchandise  in  the  petition,  the  ITC 
determination,  and  the  antidumping 
duty  order.  Combination  units  such  as 
this  were  neither  specifically  included  in 
nor  excluded  from  these  prior  scope 
descriptions.  Because  these  prior  scope 
descriptions  are  ambiguous  as  to 
whether  a  unit  consisting  of  several 
items,  including  a  television,  is  covered 
by  the  order,  we  used  the  four  criteria 
set  forth  in  Diversified  Products  Corp.  v. 


United  States.  6  C.I.T.  155  (1983)  in 
making  our  determination.  These  are  the 
physical  characteristics  of  the 
merchandise,  the  uses  for  which  the 
merchandise  is  imported,  the 
expectations  of  the  ultimate  purchasers, 
and  the  channels  of  trade  in  which  the 
merchandise  moves. 

The  physical  characteristics  of  this 
model  point  to  the  prominence  of  the 
television  function.  The  cost  of  the 
television  portion  represents  at  least  75 
percent  of  the  total  cost  of  the  unit  We 
consider  that  the  consumer  purchases 
the  unit  primarily  for  the  television 
function,  since  the  majority  of  the  cost 
of  the  unit  is  attributable  to  the 
production  of  the  television  receiver. 
Other  features  are  incidental  and  used 
secondarily  to  the  television  receiver. 
This  unit  moves  through  the  same 
channels  of  trade  as  conventional  color 
televisions,  and  is  imported  for  use  as  a 
color  television,  for  receiving  a 
broadcast  signal  and  reproducing  it  in 
video  and  audio  form.  "The  fact  that  this 
unit  is  in  combination  with  another 
feature  does  not  alter  this  primary 
function. 

We  have  determined  that,  based  on 
the  above  considerations,  this  unit  is 
covered  by  this  antidumping  duty  order 
on  color  television  receivers. 
Accordingly,  models  AVC13.  TC7,  and 
PCS,  imported  by  Emerson  Radio 
Corporation  are  also  included  in  the 
scope  of  this  order. 

With  regard  to  Shirasuna's  request 
that  we  state  a  separate  rate  for  the  unit 
the  Department  does  not  generally 
calculate  separate  rates  for 
subcategories  of  the  class  or  kind  of 
merchandise  covered  by  an  order. 

Comment  50:  Shin-Shirasuna  asserts 
that  regardless  of  whether  the 
Department  calculates  a  separate  rate 
for  Shirasuna's  combination  unit,  model 
CCC  is  such  or  similar  to  model  EEE, 
assuming  the  Department  fails  to 
exclude  model  EEE  from  the  scope  of  the 
proceeding. 

Department's  Position:  We  agree  and 
have  continued  to  use  this  comparison 
in  our  final  determination. 

Comment  51:  Shin-Shirasuna  argues 
that  the  Department  should  calculate  the 
foreign  market  value  of  the  January  12. 
1984  sale  of  model  EEE  based  upon  the 
price  of  Model  CCC  sold  to  Canada  on 
April  18. 1984.  Application  of  a 
reasonably  expanded  version  of  the  90- 
45  day  rule  would  permit  a  price-to-price 
comparison,  a  preferable  result  under 
the  legislative  history  of  the  statute. 

Department's  Position:  We  disagree. 
Section  773(a)(1)  of  the  Act  provides 
that  foreign  market  value  is  the  price  at 
the  "time  such  merchandise  is  first  sold 
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within  the  United  States."  When  there 
are  no  home  market  sales  made  in  the 
same  month  as  the  U.S.  sale,  we  try  to 
find  home  market  sales  made  as  close  in 
time  to  the  U.S.  sales  as  possible.  A 
contemporaneity  rule  has  arisen  from 
this  endeavor  in  which  we  use  a  home 
market  sale  up  to  90  days  prior  and  60 
days  after  the  date  of  the  U.S.  sale, 
when  there  are  instances  in  which  no 
home  market  sales  of  the  comparison 
model  are  made  in  the  same  month  as 
the  U.S.  sale,  we  then  use  this 
contemporaneity  rule  to  choose  a 
weighted-average  foreign  market  value 
to  compare  with  that  U.S.  sale.  We 
believe  this  approach  is  reasonable  and 
applicable  to  use  in  this  third-country 
analysis.  In  this  case,  we  have  applied 
the  90-60  day  rule  and  the  referenced 
sale  falls  outside  this  time  period. 

Comment  52:  AOC.  Fulet,  Sampo,  and 
Tatung  argue  that  the  Department  may 
not  legally  impute  an  interest  "cost"  in 
ESP  transactions  for  the  time 
merchandise  remains  in  the  importer's 
warehouse.  The  opportunity  cost  of 
holding  inventory  is  not  reported  in 
either  the  importers'  or  the  parent 
companies'  books,  is  not  required  by 
accounting  principles  of  Taiwan  or  the 
United  States  warehouse,  and  is  a  cost 
of  manufacture  rather  than  a  "selling 
expense." 

Department's  Position:  We  disagree. 
We  have  determined  that  we  should 
impute  an  interest  expense  for  the 
period  between  date  of  shipment  from 
Taiwan  and  date  of  sale  in  the  United 
States  because  the  opportunity  cost  of 
holding  inventory  is  a  "real"  expense 
which  the  companies  cannot  isolate 
from  their  pool  of  interest  expenses. 

Comment  53:  AOC,  Fulet,  Sampo,  and 
Tatung  argue  that  the  Department  may 
not  legally  assess  antidumping  duties  at 
a  rate  higher  than  that  set  forth  in  its 
preliminary  determination  in  the  original 
fair  value  investigation,  for  any  entry 
made  before  the  date  of  publication  of 
the  International  Trade  Commission's 
(ITC's)  final  injury  determination.  In  the 
case  of  Sampo,  the  maximum  applicable 
to  entries  before  the  publication  of  the 
International  Trade  Commission's  final 
determination  is  0.64  percent.  The 
Department  never  published  the 
amended  preliminary  bonding  rate  of 
11.34  percent  in  the  Federal  Register  and 
therefore  the  change  is  without  legal 
effect. 

Department's  Position:  We  disagree. 
While  the  Department  has  authority  to 
assess  duties  on  entries  made  between 
the  Department's  final  determination 
and  the  date  of  publication  of  the  ITC's 
final  determination  at  a  rate  equal  to  the 
rate  established  in  the  final 
determination  which  may  be  a  rate 


higher  than  the  rate  established  in  the 
preliminary  less-than-fair-value 
determination,  the  Department  does  not 
have  authority  to  assess  duties  in  excess 
of  the  Department,  preliminary 
determination  for  entries  baetween  the 
date  of  the  Department's  preliminary 
and  final  affirmative  determinations. 
This  practice  is  based  on  a  reasonable 
interpretation  of  section  737(a)  of  the 
Act  in  light  of  the  statutory  scheme  for  a 
final  antidumping  determination  which 
quantifies  the  degree  of  a  respondent's 
price  discrimination  more  accurately 
than  the  preliminary  determination.  See 
also  S  353.23  of  the  proposed 
antidumping  regulations,  (51  FR  29046, 
29065  August  13, 1986}. 

Section  737(a)  was  enacted  to 
implement  Article  11(1)  of  the  GATT 
Antidumping  Code,  which  prohibits 
collection  of  the  difference  between  any 
security  posted  during  the  investigation 
and  the  antidumping  duty  finally 
assessed  if  the  latter  exceeds  the  former. 

See  Report  of  the  Committee  on 
Finance,  United  States  Senate,  on  H.R. 
4537.  S.  Rep.  No.  96-249.  96th  Cong..  Ist 
Sess.  77  (1979),  Report  of  the  Conmiittee 
on  Ways  and  Means,  House  of 
Representatives,  to  Accompany  H.R 
4537,  H.R.  Rep.  No.  96-317,  96th  Cong., 
1st  Sess.  70  (1979).  In  investigations  such 
as  the  one  at  hand  ,  where  an  order  is 
issued  after  affirmative  preliminary  and 
final  determinations  by  both  the 
Department  and  the  FTC,  estimated 
duties  are  collected  under  section 
733(d)(2]  of  the  act  at  rates  established 
at  two  different  stages  in  the 
investigation.  Initially,  liquidation  is 
suspended  and  estimated  duties 
collected  or  bonds  posted  at  the  rate 
established  in  the  Department's 
preliminary  determination.  However, 
because  the  dumping  margin  established 
in  the  final  determination  is  based  on 
verified  information  afte  all  the  parties 
have  had  an  opportunity  to  comment,  it 
is  a  better  estimate  of  the  degree  of  price 
discrimination  than  the  preliminary 
deposit  rate,  which  was  based  only  on 
the  best  information  available  to  the 
Department  at  that  time.  Accordingly, 
once  the  final  determination  is 
published,  estimated  duties  are 
collected  or  bonds  are  posted  until  the 
order  ip  issued  at  the  final,  rather  than 
preliminary  rate. 

Thus,  for  purposes  of  determining  the 
cap  rates — i.e.,  the  maximum  rate  at 
which  duties  can  be  assessed  on  entries 
entered  up  to  the  date  of  the  ITC's  final 
determination — we  are  governed  by 
section  737(a),  which  precludes  the 
ultimate  assessment  of  duties  on  those 
entries  at  rates  higher  than  "a  cash 
deposit  collected  as  security  for  an 
estimated  antidumping  duty  under 


Section  733(d)(2)."  Nothing  in  this 
provision  limits  its  application  to  the 
deposit  rate  established  in  the 
preliminary  determination,  as 
respondents  argue.  Rather,  where  read 
in  light  of  its  legislative  history  and  the 
statutory  scheme  for  preliminary  and 
final  determinations,  section  737(a) 
clearly  allows  for  two  cap  rates  in  cases 
where  the  department's  preliminary  and 
final  determinations  were  affirmative. 

Accordingly,  we  will  issue 
instructions  to  Customs  to  assess  duties 
on  entries  entered  prior  to  the  date  of 
the  ITC's  final  determination  consistent 
with  the  above-described  practice. 

Comment  54:  AOC  urges  the 
Department  to  classify  its 
adverstisements  as  direct  advertising 
applicable  to  all  home  market  color 
televisons.  It  is  unreasonable  to  rule  that 
certain  advertisements  are  product- 
specific,  when  the  overwhelming  thrust 
of  the  ad  applies  to  all  AOC  televisions. 

Department's  Position:  We  disagree. 
Model-specific  advertising  which 
identifies  a  comparison  model  must  be 
applied  as  a  direct  expense  solely  to 
sales  of  that  model. 

Comment  55:  Sampo  argues  that  the 
Department  should  use  weighted- 
average  prices  of  the  K-1422ST  for  the 
whole  review  period  because  monthly 
prices  were  not  representative  of  foreign 
market  value. 

Department's  Position:  We  disagree. 
See  our  response  to  Comment  16. 

Comment  56:  Sampo  argues  that  the 
Department  should  use  the  adjustments 
for  the  1422ST  that  are  being  reported, 
rather  than  best  information  available. 

Department's  Position:  We  agree.  See 
our  response  to  Comment  17. 

Comment  57:  Sampo  notes  that  the 
Department  incorrectly  calculated  the 
difference-in-merchandise  adjustments. 

Department's  Position:  We  agree  and 
have  corrected  the  computational  errors. 
See  our  response  to  Comment  18  for  the 
Department's  revised  treatment  of 
differences  in  the  physical 
characteristics  of  the  merchandise. 

Comment  58:  AOC  urges  the 
Department  to  use  the  revised  inland 
freight  figures  it  has  provided. 

Department's  Position:  We  disagree. 
In  our  preliminary  determination,  we 
calculated  AOC's  inland  freight  claim 
according  to  the  allocation  methodology 
used  by  AOC  in  its  questionnaire 
response.  We  consider  these  figures  to 
be  calculated  more  accurately  than 
those  revised  by  respondent. 

Comment  59:  AOC  claims  that  the 
Department  incorrectly  calculated 
constructed  value  for  those  of  its  models 
that  had  no  comparable  home  market 
sales.  The  Department's  calculation 
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improperly  double-counts  a  portion  of 
home  market  indirect  selling  expenses. 
The  department  failed  to  deduct  the 
appropriate  percentage  of  indirect 
selling  expenses  from  constructed  value 
for  the  1984-1965  period. 

Department's  Position:  We  deducted 
corporate  indirect  selling  expenses  from 
general  expenses  and  included  color 
televisions-specific  indirect  selling 
expenses.  Because  the  color  television 
indirect  expenses  were  based  on  sales 
value,  we  adjusted  them  by  the  ratio  of 
cost  of  manufacture  to  sales  revenue  for 
the  entire  corporation. 

Comment  60:  Tatung  argues  that  the 
Department  should  revise  the 
calculation  of  general  expenses  for 
constructed  value.  The  percentage  for 
general  expenses  used  in  the 
preliminary  determination  included 
expenses  for  sales  of  products  other 
than  color  televisions  and  for  sales  other 
than  those  in  the  usual  wholesale 
quantities.  General  expenses  should 
reflect  expenses  borne  by  home  market 
dealer  sales  of  color  televisions,  because 
these  are  the  sales  of  the  class  or  kind  of 
merchandise  under  review,  in  the  usual 
wholesale  quantities. 

The  Department  should  include 
Tatung's  claim  for  home  market 
warranty  expenses  in  the  drcumstance- 
of-sale  adjustments  to  constructed 
value. 

Department's  Position:  We  agree  with 
Tatiuig's  argument  for  including  general 
expenses  related  to  dealer  sales  of  color 
televisions  in  our  constructed  value 
calculations.  However,  Tatung's 
methodology  of  allocating  total  home 
market  selling  expenses  by  the  ratio  ot 
color  television  dealer  sales  to  total 
home  market  sales  is  flawed.  The 
resulting  figure  is  not  an  accurate 
representation  of  Tatimg's  selling 
expenses  for  the  color  television 
division.  Therefore,  we  have  continued 
to  use  the  methodology  we  adopted  in 
our  preliminary  determination.  Because 
we  have  allowed  Tatung's  warranty 
expense  as  a  direct  expense  (see 
Comment  29),  we  have  included  it  in  our 
constructed  value  calculations. 

Final  Results  of  the  Review 

As  a  result  of  the  comments  received, 
we  have  revised  our  preliminary  results 
for  AOC.  Capetronic  Fulet  RCA, 
Sampo,  Shin-Shirasuna,  and  Tatimg,  and 
we  determined  that  the  following 
weighted-average  margins  exist: 
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The  Department  wiU  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  Further,  as  provided  for  in 
section  751(a)  of  the  Tariff  Act  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  these  firms.  Since  the 
margin  for  Capetronic  is  less  than  0.5 
percent  and  therefore  de  minimis  for 
cash  deposit  purposes,  the  Department 
shall  not  require  a  cash  deposit  of 
estimated  antidumping  duties  for  these 
firms.  For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  March  31, 1985  and  who  is 
unrelated  to  any  reviewed  firm,  a  cash 
deposit  of  10.14  percent  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Taiwanese  color  television  receivers, 
except  for  video  monitors,  complete  or 
incomplete,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  %vith  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)} 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  Deceml>er  iai986. 
GUbmt  B.  Kaplan. 
Deputy  Assistant  Secretary,  Import 
Administration. 

[FR  Doc.  86-29038  Filed  12-24-88;  8:45  am) 
mmma  code  wio-os-m 


[A-351-606] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Tubeless  Steel 
Disc  Wheels  From  Brazil 

AQCNCV:  Import  Administration. 
International  Trade  Administration, 
commerce. 
action:  Notice. 

•UMMARv:  We  preliminarily  determine 
that  certain  tubeless  steel  disc  wheels 
from  Brazil  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  lesa  than  fair 
value.  We  have  notified  the  U.S. 


International  Trade  Commission  (TIC) 
of  our  determination.  We  have  directed 
the  U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  certain 
tubeless  steel  disc  wheels  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  for  each  entry  in 
an  amount  equal  to  the  estimated 
dumping  margin  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  March  4, 1987. 
EFFECTIVE  DATE:  December  29. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Kane  or  Charles  E.  Wilson. 
Office  of  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)377-1766  or  (202)377- 
5288. 

Preliminary  Determination 

We  have  preliminarily  determined 
that  tubeless  steel  disc  wheels  from 
Brazil  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1673b(b)).  We  made  fair 
value  comparisons  on  sales  of  the  class 
or  kind  of  merchandise  to  the  United 
States  during  the  period  of  investigation, 
December  1, 1985,  through  May  31, 1988. 
Comparisons  were  based  on  United 
States  price  and  foreign  market  value, 
based  on  the  constructed  value  of  the 
merchandise  provided  by  the 
respondents.  The  weighted-average 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

On  May  23, 1986,  we  received  a 
petition  filed  in  proper  form  from  the 
Budd  Company,  on  behalf  of  the 
domestic  manufacturers  of  tubeless  steel 
disc  wheels.  In  compliance  with  the 
filing  requirements  of  \  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of 
certain  tubeless  steel  disc  wheels  from 
Brazil  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  these  imports  are 
materially  injuring,  or  threaten  material 
Injury  to.  a  United  States  industry.  After 
reviewing  the  petition,  we  determined 
that  it  contained  sufficient  grounds  upon 
which  to  initiate  an  antidumping  duty 
investigation.  We  notified  the  ITC  of  our 
action  and  initiated  such  an 
investigation  on  June  12, 1986  (51  FR 
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21952.  June  17, 1986).  On  July  7. 198Bw  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  impwts  of 
tubeless  steel  disc  wheels  from  Brazil 
are  materially  injuring  a  U.S.  industry 
(51  FR  25752,  July  16. 1986). 

On  July  9, 1986,  we  presented 
antidumping  duty  questionnaires  to 
Borlem  S.A.-Impreediinentos  Industries 
(Borlem).  and  FNV-Veiculos  E 
Equipamentos  S.A.  (FNV).  RespondenU 
were  requested  to  answer  the 
questionnaire  in  30  days.  On  August  11. 
1986.  we  received  a  response  bom  FNV. 
Borlem  requsted  and  received  a  two- 
week  extension  in  which  to  respond.  On 
August  18. 1986,  we  requested  additional 
information  from  FNV.  On  August  25. 
1986,  a  response  was  received  frtjm 
Borlem.  On  September  la  1986.  we 
requested  additional  information  from 
Borlem.  On  September  16, 1986.  the 
petitioner  alleged  tiiat  Borlem  was 
selling  in  their  home  market  at  less  than 
the  cost  of  producing  the  merchandise. 
On  September  18, 1986,  we  requested 
cost  information  from  Boriem.  We 
received  additional  information  from 
FNV  on  August  22,  September  15  and  23. 
October  6,  and  December  5, 1986.  We 
received  additional  information  from 
Boriem  on  September  19.  October  8  and 
14.  and  December  5.  9  and  11, 1986.  On 
October  9, 1986,  at  the  request  of  the 
petitioner,  we  extended  the  date  of  our 
preliminary  determination  to  December 
19, 1986  (51  FR  37050,  October  17, 1988). 

Scope  of  Investigation 

The  products  covered  by  tiiis 
investigation  are  tubeless  steel  disc 
wheels,  designed  to  be  mounted  with 
pneumatic  tires,  with  a  rim  width 
diameter  of  22.5  inches  or  greater, 
suitable  for  use  on  class  6.  7  and  8 
trucks,  including  buses,  tractors  and 
semi-trailers,  as  currently  provided  for 
under  number  692.3230  of  the  Tariff 
Scliedules  of  the  United  States 
Annotated  (TSUSA). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States 
purchase  price  to  the  foreign  maritet 
value  for  the  companies  under 
investigation  using  data  provided  in  the 
responses.  We  investigated  sales  of 
tubeless  steel  disc  wheels  sold  during 
the  period  December  1, 1985,  through 
May  31, 1986. 


United  States  Price 

As  provided  in  section  772(b)  of  die 
Act,  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  United 
States  price,  since  the  merchandise  was 


•oid  to  tmrelated  US.  purchasers  prior 
to  importation.  We  calculated  purchase 
price  based  on  the  packed.  CIF  or  C&F 
prices  to  unrelated  purchasers  in  the 
United  States.  Where  necessary,  we 
corrected  Borlem's  reported  prices  to 
reflect  actual  prices  paid.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  foreign  port 
charges,  ocean  freight  and  ocean 
insurance. 

Foreign  Market  Vahie 

In  accordance  with  section  773(a)(2) 
of  the  Act.  we  used  the  constructed 
value  of  the  exported  merchandise  to 
determine  foreign  market  value  for  FNV. 
because  there  were  no  sales  of  such  or 
similar  merchandise  in  the  home  market 
or  to  third  countries.  In  accordance  with 
section  773(b)  of  the  Act,  we  used  the 
constructed  value  of  the  exported 
•    merchandise  to  determine  foreign 
market  value  for  Borlem,  because  sales 
in  the  home  market  were  found  to  be 
made  at  prices  below  the  cost  of 
producing  the  merchandise  for  an 
extended  period  of  time,  in  substantial 
quantities  which  would  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  coarse  of 
ti-ade.  We  made  adjustments,  where 
appropriate,  for  differences  in  credit 
costs  and  for  selling  expenses  as  an 
offset  to  U.S.  sales  commissions. 

Pursuant  to  S  353.56  of  the  Commerce 
regulations,  we  made  currency 
conversions  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Coostrncted  Value/Cost  of  Productioa 

For  Borlem's  cost  of  production  and 
for  constivcted  vahie  the  Department 
relied  upon  the  respondent's 
submissions  and  made  adjustments 
when  costs  were  not  included  or  not 
appropriately  valued  in  accordance  with 
the  Department's  methodology.  The 
following  adjustments  were  made: 

(1)  For  constructed  value  purposes,  we 
used  costs  associated  with  the  month 
closest  to  the  month  of  export  of  the 
merchandise,  because  the  merchandise 
is  produced  according  to  shipment 
schedules.  Direct  home  market  selhng 
expenses  were  included  in  constructed 
value  for  the  months  of  December  1985- 
May  1986.  Because  the  submissions  did 
not  include  home  market  selling 
expenses  for  Uje  monUi  of  June,  U.S. 
direct  selling  expenses  were  used  as  a 
surrogate.  Therefore,  for  constructed 
value  purposes,  "circumstance  of  sale" 
adjustments  were  made  for  all  months 
except  June  because  U.S.  direct  selling 
expenses  were  utilized. 

(2)  Short-term  financicd  expenses 
were  included.  This  amount  was  an 
estimate  derived  frtim  the  interest 


expense  reflected  on  the  respondent's 
financial  statements  which  was  then 
adjusted  to  account  for  the  bng-term 
interest  expenses  and  credit  expenses. 

(3)  The  "monetary  correction,"  made 
by  the  company  at  the  end  of  February 
1986  to  its  financial  results  to  account 
for  the  full  effects  of  inflation  for  the 
period,  was  not  included.  Since 
replacement  costs  were  used  for  the  cost 
of  production  and  detailed  data  needed 
to  adjust  the  monetary  correction  to 
account  for  the  effects  of  the  use  of 
replacement  costs  was  not  available,  the 
Department  did  not  include  the 
monetary  correction. 

For  FNV,  the  Department  calculated 
the  constructed  value  based  on  the 
respondent's  submission  and  made 
adjustments  when  the  costs  did  not 
appear  to  include  or  value  appropriately 
such  costs  in  accordance  with  the 
Department's  methodology. 

Therefore,  the  Department  made  the 
following  adjustments: 

(1)  The  long-term  interest  expenses, 
indirect  selling  expense  and 
administrative  expenses  were 
calculated  in  the  response  as  a 
percentage  of  sales  revenue.  This 
percentage  was  then  applied  to  the  costs 
of  manufacturing.  The  Department 
recalculated  the  expenses  as  a 
percentage  of  costs  of  sales,  so  that  the 
percentage  was  derived  from  the  base  to 
which  it  was  appUed. 

(2)  %ort-term  financial  expenses 
were  included.  This  amount  was  based 
on  an  estimate  derived  from  the 
respondent's  interest  expense  from  the 
financial  statements  and  was  adjusted 
to  accoimt  for  long  term  interest 
expenses  and  credit  expenses. 

(3)  Direct  home  market  selling 
expenses  were  included  in  the 
constructed  value. 

(4)  The  "monetary  correction"  made 
by  the  company  at  the  end  of  February 
1986  to  these  financial  results  to  account 
for  the  full  effects  of  inflation,  was  not 
included  in  the  constructed  value.  Since 
replacement  costs  were  used  for  the  cost 
of  production  and  detailed  data  needed 
to  adjust  the  monetary  correction  to 
account  for  the  effects  of  the  use  of 
replacement  costs  was  not  available,  the 
Department  did  not  include  the 
monetary  correction. 

Verification 

We  will  verify  all  information  used  ia 
making  our  final  determination  in 
accordance  with  section  776(a)  of  the 
Act.  We  will  use  standard  verification 
procedures,  including  examination  of 
relevant  sales  and  financial  records  of 
the  companies  under  investigation. 
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Suspension  of  Liquidation 

In  accordance  with  section  773(d)  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  tubeless  steel  disc 
wheels  from  Brazil  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  weighted- 
average  amounts  by  which  the  foreign 
market  value  of  the  merchandise  subject 
to  this  investigation  exceeds  the  United 
States  price  as  shown  in  the  table 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Mwutacturar/producar/mporter 

M>vr. 
parcartage 

Boftom .... 

24.85 

FMV 

5.75 

AH  oVMIff 

11.28 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  aU  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  consent  of 
the  Deputy  Assistant  Secretary  for 
Import  Administration.  The  ITC  will 
determine  whether  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry, 
before  the  later  of  120  days  after  our 
preliminary  affirmative  determination 
on  45  days  after  our  final  determination. 

Public  Comment 

In  accordance  with  i  353.47  of  our 
regulations  (19  CFR  353.47).  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  l.-OO  p.m.,  on  February 
16, 1987,  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary,  Import  Administration.  Room 
B-099,  at  the  above  address  within  10 
days  of  this  notice's  publication. 

Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number,  (2)  the  number  of  participants: 


(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  prehearing  briefs  in  at  least  10 
copies  must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  February  9. 1987. 
Oral  presentation  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  within  30  days  of 
publication  of  this  notice,  at  the  above 
address  in  at  least  10  copies. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673(f)). 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
December  19. 1988. 
(FR  Doc.  85-29039  Filed  12-24-85;  8:45  am] 
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[C-333-601.  A-333-602] 

Postponement  of  Rnal  Countervailing 
and  Antidumping  Duty  Determinations; 
Certain  Fresh  Cut  Flowers  From  Peai 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 
AcnON:  Notice. 

summary:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  respondent  in  these  investigations 
that  the  final  antidumping  duty 
determination  be  postponed  for  105  days 
from  publication  of  our  antidumping 
duty  preliminary  determination,  as 
provided  for  in  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1873d(a)(2)(A)):  and  that 
we  have  postponed  our  final 
determinations  as  to  whether  sales  of 
certain  fresh  cut  flowers  from  Peru  are 
subject  to  countervailing  duties  and 
have  occurred  at  less  than  fair  value 
until  not  later  that  February  16, 1987.  In 
addition,  we  are  rescheduling  the  public 
hearing  in  the  antidumping  duty 
investigation. 

EFFECTIVE  DATE:  December  29, 1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
Terri  Feldman  (Antidumping  Duty)  or 
Karen  Busier  (Countervailing  Duty). 
Office  of  Investigation,  Import 
Administration,  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230:  telephone  (202) 
377-0160  (Feldman)  or  377-4198  (Busier). 

Case  History 

On  May  21. 1986,  we  received 
antidumping  and  countervailing  duty 
petitions  filed  by  the  Floral  Trade 
Council  of  Davis,  California  on  certain 


fresh  cut  flowers  from  Peru.  In 
compliance  with  the  filing  requirements 
of  S  353.36  of  our  regulations  (19  CFR 
353.36),  the  antidumping  petition  alleged 
that  imports  of  certain  fresh  cut  flowers 
from  Peru  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act)  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
an  antidimnping  duty  investigation,  and 
on  June  10, 1986,  we  initiated  such  an 
investigation  (51  FR  21947,  June  17, 
1986).  The  preliminary  affirmative 
determination  in  this  antidumping 
investigation  was  made  on  October  28, 
1986. 

In  compliance  with  the  filing 
requirements  of  S  355.26  of  our 
regulations  (19  CFR  355.26).  the 
countervailing  duty  petition  alleged  that 
manufacturers,  producers,  or  exporters 
in  Peru  of  certain  fresh  cut  flowers 
directly  or  indirectly  receive  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Act  and  that  these  imports  materially 
injure,  or  threaten  material  injury  to.  a 
U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  June  10, 1986,  we  initiated  such  an 
investigation  (51  FR  21959.  June  17, 
1986).  On  July  7. 1986,  the  ITC 
preliminary  determined  that  there  is  a 
reasonable  indication  that  imports  of 
certain  fresh  cut  flowers  cause  material 
injury  to  a  U.S.  industry  (USITC  Pub. 
No.  1887).  On  October  20, 1986  we 
issued  a  preliminary  affirmative 
determination  in  the  countervailing  duty 
investigation  (51  FR  37948,  October  27. 
1986). 

On  November  4. 1986,  petitioners  filed 
a  request  for  extension  of  the  deadline 
date  for  the  final  determination  in  the 
countervailing  duty  investigation  to 
correspond  with  the  date  of  the  final 
determination  in  the  antidumping  duty 
investigation. 

Section  705(a)(1)  of  the  Traffic  Act  of 
1930,  as  amended  by  section  606  of  the 
Trade  and  Tariff  Act  of  1984,  provides 
that  when  a  countervailing  duty 
investigation  is  "initiated 
simultaneously  with  an  [antidumping] 
investigation  *  *  *  which  involves 
imports  of  the  same  class  or  kind  of 
merchandise  from  the  same  or  other 
countries,  the  administering  authority,  if 
requested  by  the  petitioner,  shall  extend 
the  date  of  the  final  determination  (in 
the  countervailing  duty 


investigation]  ...  to  the  date  of  the 
final  determination"  in  the  antidumping 
investigation  (19  U.S.C.  1671d(aKl)). 
Pursuant  to  this  provision,  we  granted 
an  extension  of  the  deadline  date  for  the 
final  determination  in  the  countervailing 
duty  investigation  of  certain  fresh  cut 
flowers  from  Peru  to  January  12, 1988, 
the  deadline  for  the  final  determination 
in  the  antidumping  duty  investigation. 
To  comply  with  the  requirements  of 
Article  5,  paragraph  3  of  the  Subsidies 
Code,  the  Department  will  direct  the 
U.S.  Customs  Service  to  terminate  the 
suspension  of  liquidation  in  the 
countervailing  duty  investigation  on 
February  24, 1986,  which  is  120  days 
from  the  date  of  publication  of  the 
preliminary  determination  in  this  case. 
No  cash  deposits  or  bonds  for  potential 
countervailing  duties  will  be  required 
for  merchandise  which  enters  after 
February  24, 1986.  The  suspension  of 
liquidation  will  not  be  resumed  unless 
and  until  the  ITC  issues  a  final  injury 
determination  and  the  Department 
publishes  a  final  countervailing  duty 
order  in  this  case.  We  *vill  also  direct 
the  U.S.  Customs  Service  to  hold  any 
entries  suspended  prior  to  February  24, 
1986,  until  tiie  conclusion  of  this 
investigation. 

On  November  12. 1966  counsel  for 
respondent  requested  that  the 
Department  extend  the  period  for  the 
final  determinations  in  the 
countervailing  and  antidumping  duty 
investigations  to  105  days  from 
publication  of  our  preliminary 
affirmative  antidumping  determination 
in  accordance  with  section  735(a)(2)(A) 
of  the  Act. 

Section  735(a)(2)(A)  of  the  Act 
provides  that  the  Departinent  may 
postpone  its  final  determination 
concerning  sales  at  less  than  fair  value 
until  not  later  than  135  days  after  the 
date  on  which  it  published  a  notice  of  an 
affirmative  preliminary  determination,  if 
exporters  who  account  for  a  significant 
portion  of  the  merchandise  which  is  the 
subject  of  the  investigation  request  a 
postponement. 

The  respondent  is  qualified  to  make 
such  a  request  since  it  accounts  for  all 
exports  of  the  merchandise  under 
investigation.  If  a  qualified  exporter 
properly  requests  tui  extension  after  an 
affirmative  preliminary  determination, 
the  Department  is  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request.  Accordingly,  the 
Department  will  issue  final 
determinations  in  these  cases  not  later 
than  February  16, 1987. 

The  public  hearing  in  the  antidumping 
duty  investigation  is  also  being 
postponed  until  10:00  a.m.  on  January  9, 
1987,  at  the  U.S.  Department  of 
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Commerce.  Room  3708, 14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230.  Accordingly,  prehearing  briefs 
must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  January  2, 1987. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  Posthearing 
briefs  are  due  no  later  than  7  days  after 
transcripts  of  the  hearing  are  made 
available.  All  written  views  should  be 
filed  in  accordance  with  19  CFR  353.46. 
no  later  than  30  days  before  the  final 
determination  is  due  at  the  above 
address  in  at  least  10  copies. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

December  19, 1998. 

(FR  Doc.  86-29040  Filed  12-24-86;  8:45  am] 

BIUJNQ  COOC  36tg-0S^ 


National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State/Terrltoriai  Coastal 
Management  Programs,  Coastal 
Energy  Impact  Programs  and  National 
Estuarlne  Research  Reserves 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management 

action:  Notice  of  availability  of 
evaluation  findings. 


summary:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  Hawaii's  Waimanu  National 
Estuarine  Research  Reserve.  Section 
315(f)  of  the  Coastal  2^ne  Management 
Act  of  1972.  as  amended,  (CZMA) 
requires  a  periodic  review  of  the 
performance  of  each  Reserve  with 
respect  to  its  operation  and 
management.  A  copy  of  the  assessment 
and  detailed  findings  for  this  program 
may  be  obtained  on  request  from:  John 
H.  McLeod,  Evaluation  Officer,  PoHcy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
National  Ocean  Service,  NOAA,  1825 
Connecticut  Avenue.  N.W..  Washington. 
DC  20235  (telephone:  202/673-5104). 
(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  December  15, 1986. 
Peter  L.  Tweedt, 

Director.  Office  of  Ocean  and  Coastal 
Resource  Management 
(FR  Doc.  86-29062  Filed  12-24-ea:  8:45  am] 
MLUNa  CODE  s$io-oe-M 


Intent  to  Evaluate  Performance 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  National 
Ocean  Service  Office  of  Ocean  and 
Coastal  Resource  Management 

action:  Notice  of  intent  to  evaluate. 


summary:  The  National  Oceanic  and 
Atinospheric  Adminisb-ation,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
announces  its  intent  to  evaluate  the 
performance  of  the  Hawaii  Coastal 
Management  Program  (CMP);  American 
Samoa  CMP;  Oregon  CMP;  Alabama 
CMP;  Virgin  Island  CMP;  Maine's 
National  Estuarine  Research  Reserve 
(NERR);  Maryland's  NERR;  and  North 
Carolina's  NERR  through  March  31. 
1987.  The  reviews  of  coastal 
management  programs  will  be 
conducted  pursuant  to  section  312  of  the 
Coastal  Zone  Management  Act  of  1972. 
as  amended.  (CZMA)  which  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management  including  detailed  findings 
concerning  the  extent  to  which  the  state 
has  implemented  and  enforced  the 
program  approved  by  the  Secretary  of 
Commerce,  addressed  the  coastal 
management  needs  identified  in  section 
303(2KA)  through  (I)  of  the  CZMA.  and 
adhered  to  the  terms  of  any  grant  loan 
or  cooperative  agreement  funded  under 
CZMA.  The  reviews  of  National 
Estuarine  Research  Reserves  are 
conducted  pursuant  to  section  315(f)  of 
the  CZMA,  as  amended  by  Pub.  L  9^ 
272,  which  requires  the  Secretary  of 
Commerce  to  evaluate  periodically  the 
operation  and  management  of  each 
reserve,  including  education  and 
interpretive  activities,  and  the  research 
being  conducted  within  the  reserve.  The 
reviews  involve  consideration  of  written 
submissions,  a  site  visit  to  the  state,  and 
consultations  with  interested  Federal, 
state  and  local  agencies  and  members  of 
the  public.  Public  meetings  will  be  held 
as  part  of  the  site  visits.  The  state  will 
issue  notice  of  these  meetings.  Copies  of 
each  state's  most  recent  performance 
report,  as  well  as  the  OCRM's 
notification  letter  and  supplemental 
information  request  letter  to  the  state 
are  available  upon  request  from  the 
OCRM.  Written  comments  &x)m  all 
interested  parties  on  each  of  those 
programs  to  the  contact  listed  below  are 
encouraged  at  this  time.  OCRM  will 
place  subsequent  notice  in  the  Federal 
Register  announcing  the  availability  of 
the  Final  Findings  based  on  each 
evaluation  once  these  are  completed. 
FOR  FURTHER  INFORMA-nON 
CONTACT:  John  H.  McLeod,  Evaluation 
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Officer.  Policy  Coordination  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
NOAA  1825  Connecticut  Avenue  NW., 
Washington,  DC  20235  (telephone:  202/ 
673-5104). 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  December  15. 1986. 
Pster  L.  Tweedt, 

Director,  Office  of  Ocean  and  Coastal 
Resource  Management 
[FR  Doc  86-29063  Filed  12-24-68;  8:45  am] 

HUJNQCOOE  »10-0»-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1987;  Additions  and 
Deletion 

agency:  Conunittee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  and  deletion  from 

Procurement  List. 


:  This  action  adds  to  and 
deletes  from  Procurement  List  1987 
commodities  to  be  produced  by  and 
service  to  be  provided  by  workshops  for 
the  blind  or  other  severely  handicapped. 

EFFECTIVE  DATE:  December  29. 1986. 

ADDRESS:  Conunittee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  )efferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.W.  Fletcher.  (703)  557-1145. 

SUPPtEMENTARY  INFORMATION:  On  June 
6, 1986,  July  3. 1986,  July  la  1986,  and 
September  12. 1986,  the  Committee  for 
Purchase  &om  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (51  FR  20688,  24429,  28033,  39702, 
and  32516)  of  additions  to  and  deletion 
from  Procurement  List  1987,  November 
3, 1986  (51  FR  39945). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Conunittee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Govenunent 
under  41  U.S.C.  46-47c  85  Stat.  77  and 
41  CFR  51-2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 


additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  service  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the 
commodities  procured  by  and  service 
provided  by  the  Government. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  Procurement  List  1987: 

Commoditim 

Bag,  Urine  Collection,  653(Mn-074-«600 

Coat.  Women's  Pajama,  6531-02-01-222-6565. 

6532-01-222-31166 
Trousers,  Women's  Pajama.  6532-01-226- 

2961.  6532-01-226-2962 
Robe,  Dressing.  Women's,  6532-01-215-7965 
Skirt  Woman's,  8410-01-187-1415,  8410-01- 
187-1416,  8410-01-187-1417,  8410-01-187- 
1418,  8410-01-187-1419,  8410-01-187-1420, 
8410-01-187-1421.  8410-01-187-1422.  8410- 
01-187-1423.  8410-01-187-1424,  8410-01- 
187-1425,  8410-01-187-1426,  8410-01-187- 
1427,  8410-01-187-1428.  8410-01-187-1429, 
8410-01-187-1430,  8410-01-187-1431,  8410- 
01-187-1432,  8410-01-187-1433,  8410-01- 
187-1434,  8410-01-187-1435,  8410-01-187- 
1436,  8410-01-187-1437,  8410-01-187-1438, 
8410-01-187-1439,  8410-01-187-1440,  and 
8410-01-187-1441. 

Service 

Reproduction  Services 

Army  Materiel  Command  Headquarters 

Alexandria,  Vit^ginia 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
are  no  longer  suitable  for  procurement 
by  the  Federal  Government  under  41 
U.S.C.  46-48C.  85  Stat.  77  and  41  CFR  51- 
2.6. 

Accordingly,  the  following  service  is 
hereby  deleted  from  the  Procurement 
Ust  1987: 

Service 

lanitorial/Custodial,  U.S.  Courthouse, 
120  North  Henry  Street.  Madison. 
Wisconsin. 
CW.  Fletcher. 
Executive  Director. 
(FR  Doc.  86-29028  Filed  12-24-86:  8:45  am) 
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Procurement  Ust  1987;  Proposed 
Additions  and  Deletion 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 


proposals  to  add  to  and  delete  from 
Procurement  List  1987  commodities  to  be 
produced  by  and  services  to  be  provided 
by  workshops  for  the  blind  or  other 
severely  handicapped. 
date:  Comments  must  be  received  on  or 
before  January  29. 1987. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 

Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT! 
C.W.  Fletcher,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  pubUshed  pursuant  to  41  U.S.C. 
47(a)  (2),  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportiuiity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions  and  deletion,  all 
entities  of  the  Federal  Government  will 
be  required  to  procure  the  conmiodities 
and  services  listed  below  from 
wordshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1987.  November  3. 1986 
(51  FR  39945). 

Commoditiea 

Skid.  Wooden.  39gO-0O-NSH-0056  23'.  3990- 
OO-NSH-0057  30'  (Requirements  for 
Defense  Depot,  Ogden,  Utah  only) 

Cabinet,  Storage.  7125-00-559-6223 

Mattress,  Innerspring.  7210-O0-NIB-0003  (38 
X  80'),  721O-0O-NIB-00O4  (53  X  80') 
(Requirements  for  nonappropriated  Fund 
Activities  of  the  Armed  Forces] 

Box  Spring.  7210-OO-NIB-0005  (38  X  80'). 
7210-00-NIB-006  (38  X  80')  (Requirements 
for  nonappropriated  Fund  activities  of  the 
Armed  Forces) 

Pad.  Desk.  Blotter,  7520-00-224-7238) 

Services 

Commissary  Shelf  Stocking,  Branch 

Commissary  Store.  Mayport  Florida 
Commissary  Warehouse  Service.  Sheppard 

Air  Force  Base.  Texas 
Machining  Parts  (Requirements  of  the  Naval 

Supply  Center,  Charleston,  South  Carolina 

only] 
janitorial/Custodial  Buildings  46,  228,  and 

963.  Robins  Air  Force  Base,  Georgia 

Deletion 

It  is  proposed  to  delete  the  following 
conunodities  from  Prociuement  List 
1987,  November  3. 1986  (51  FR  39945): 
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Commoditiee 

Valve.  Ball,  4820-00-052-4651.  4820- 
00-052-4653 
CW.  Fletcher. 
Executive  Director. 

(FR  Doc.  85-29029  Filed  1^-24-85;  8:45  am] 
mum  coot  t$i»-»^ 


DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary  of  DefenM 

Defense  SdMice  Board  Task  Force  on 
B-1B  Defensive  Avionics;  Meeting 
Cancellation 

ACnOM:  Cancellation  of  meeting. 


•WttlABv:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Fwce  on  B- 
IB  Defensive  Avionics  for  December  15, 
1986  as  published  in  the  Federal  Regialer 
(Vol.  51.  No.  230.  Monday.  December  1. 
1986.  FR  Doc.  86-26879]  has  been 
cancelled. 

Linda  Lawaoo, 

Alternate  OSD  Federal  Register  Liamm 
Officer.  Department  of  Defense, 

December  19, 1980. 
[FR  Doc  86-29000  Hied  12-24-66:  8:45  u^ 
BUMQ  COOK  »1»41-H 


Defense  Science  Board  Taak  Forca  on 
B-1B  Oefwwiva  Avtonics;  Maating 
i.renceiiBiiuii 

ACnow:  Cancellation  of  meetiBg. 

•UIWURY:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on  &- 
IB  Defensive  Avionics  for  December  17 
and  29, 1986  as  published  in  the  Federal 
Register  (Vol.  51,  No.  230,  Monday. 
December  1, 1986,  FR  Doc  86-28880)  has 
been  cancelled. 

Dated:  December  19. 1966. 
Linda  L^wson, 

Alternate  OSD  Federal  Register  Uaiaom 
Officer,  Department  of  Defense. 

Dated:  December  19, 1988. 
[FR  Doc  86-29010  Filed  12-24-84  8:46  am] 

BILLMQ  COOC  SSIO-OI-M 


Department  of  ttie  Air  Force 

TACAN  Aaroapaca  Corp^  Intent  To 
Grant  Partially  Exclualva  Patant 
Ucanaa 

Pursuant  to  the  provisions  of  9  841.14 
of  TiUe  32,  Code  of  Federal  Regulation 
(32  CFR  841.  July  1. 1985).  the 
Department  of  the  Air  Force  aimounces 
its  intention  to  grant  to  TACAN 
Aerospace  Corporation  of  Carlsbad. 
California,  a  corporation  of  the  State  of 
California,  a  royalty  bearing  partially 


exchisive  license  under  United  States 
Patent  Application.  Serial  No.  497,443 
entitied  "Distortion  Free  Fiber  Optic 
System."  filed  May  23. 1983  by  Michad 
M.  Salour  and  Gustav  W.  Fehrenback. 

Any  objection  thereto,  together  with  a 
request  for  an  opportimity  to  be  heard,  if 
desired,  should  be  directed  in  writing  to 
the  addressee  set  forth  below  within  60 
days  from  the  pubhcation  of  this  notice. 

All  communications  concerning  this 
notice  should  be  sent  to:  Mr.  Donald  J. 
Singer.  Chief.  Patents  Division,  Office  of 
The  Judge  Advocate  General,  HQ 
USAF/JACP.  1900  Half  Street  SW.. 
Washington.  DC  20324-1000.  Telephone 
No.  202-475-1386. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  86-29036  FUed  12-24-86;  8:45  an.] 
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Department  of  the  Army,  Corpa  of 
Enginaars 

gwcaWatlon  of  Notice  of  Intent  To 
Prapara  a  Draft  Envlronmantal  Impact 
Statement 

Cancellation  of  Notice  of  Intent  To 
Prepare  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  City  of 
Rossville,  Kansas,  flood  protection 
study. 

Agency:  U.S.  Army  Corps  of 
Engineer*,  Kansas  City  EHstiict  DOD. 

Action:  Cancellation  of  Notice  of 
Intent  To  Prepare  a  Draft  Environmental 
Impact  Statement 

Summary:  A  Notice  of  Intent  To 
Prepare  a  Draft  Environmental  Impact 
Statement  {UEIS)  for  tiie  City  of 
Rossville,  Kansas,  flood  (m}tecti(m  study 
was  published  in  the  March  28, 1985 
Federal  Register.  In  a  letter  dated  March 
21. 1986.  the  City  rejected  the  tentatively 
recommended  flood  protection  plan 
because  of  the  financial  responsibility 
required  of  the  City  as  local  sponsor. 
The  study  and  EIS  process  are  therefore 
terminated. 

Address:  Questions  concerning  this 
notice  should  be  directed  to  Mr.  Mike 
Bronoski,  Environmental  Resources 
Branch,  Kansas  City  District  Corps  of 
Engineers.  700  Federal  Building,  601 E. 
12th  Sti«et,  Kansas  City.  Missouri 
64106-2896.  Telephone  (816)  374-2648  or 
FTS758-284a 

Dated:  December  17, 1980. 
Robert  R.Ruf, 

Cliief  Eirrironmental  Resources  Branch. 
[FR  Doc  86-29064  Filed  12-24-86;  8:45  am] 
enjjNG  COOC  *7io-iaMi 


ISupptoment  ill 

Raviaad  Intent  to  Prapara  Draft;  Final 
Environmental  impact  Statement 
Oparationa,  Mabitananca,  and  lllnor 
Improvamanta  of  the  Fadarai  FadWaa 
at  Sault  Ste.  Maria,  Mi  (July  1977); 
Operation  of  ttia  Lock  Fadiitiaa  to  31 
January  ±  2  Waaks 

AaCNCv:  U.S.  Army  Corps  of  Engineers, 
Dod. 

action:  Revised  notice  of  intent  to 
prepare  a  draft  environmental  impact 
statement  (DEIS). 


SUMMARV: 

Proposed  Action 

A  proposal  for  a  limited  extension  of 
lock  operations  at  Sault  Ste.  Marie, 
Michigan  to  permit  vessel  transits  to  31 
January  ±  2  weeks  is  being  reviewed. 
The  FHS  for  Operations.  Maintenance, 
and  Minor  Improvements  of  tiie  Federal 
Facilities  at  Sault  Ste.  Marie.  Michigan 
was  filed  with  CEQ  in  November  1977, 
A  Si^plement  to  the  Operation  and 
Maintenance  EIS  for  the  Federal 
Facihties  at  Sault  Ste.  Marie.  Michigan 
addressing  Limited  Season  Extension  of 
Operation  to  8  January  ±  1  week  was 
filed  witii  EPA  in  October  1979.  The 
original  Notice  of  Intent  for  this 
proposal  was  published  in  the  Federal 
Regiater  in  Volume  45,  Number  47,  on 
March  7, 1980. 

Alternatives 

The  considered  alternatives  are: 

a.  No  action — ^maintaining  the  current 
Sault  Lock  operation  limit  at  8  January 
±  1  week. 

b.  Extending  operation  of  the  lode 
complex  to  31  January  ±  2  weeks. 

Scoping  Process 

a.  Public  Involvement 

The  Council  on  Enviroimiental  Quality 
Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Pohcy  Act  do  not  require 
scoping  for  supplemental  EISs. 
However,  since  the  issuance  of  the  first 
(1979)  Supplement  the  Corps  of 
Engineers  has  had  continuing 
coordination  with  various  state  and 
Federal  agencies  including: 

U.S.  Department  of  the  Interior,  Fish  and 
Wildlife  Service  (including  t>otli  the  Regional 
Office  and  the  East  Lansii^  Field  Office): 
U.S.  Coast  Guard: 
U.S.  Department  of  Commerce,  National 

Oceanic  and  Atmospheric  Administration 

(NOAA); 
Michigan  Department  of  Natural  Resources: 

and  Michigan  Department  of 

Transportation. 
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b.  Significant  Issues 

The  extension  of  lock  operation  would 
benefit  industry  and  commercial 
navigation  by  allowing  for  reduced 
transportation  rates  and  reduction  of 
stockpiling  costs.  Specific  biological 
concerns  that  will  be  addressed  include 
impacts  on  benthos,  wetlands, 
waterfowl,  and  mammals.  The  EIS  will 
also  address  potential  impacts  from 
spills  of  oil  and  hazardous  materials,  the 
suspension  of  bottom  sediments  by 
vessel  induced  currents,  and  winter 
damage  to  shore  structures. 

Environmental  Review  and  Consultation 
Requirements 

The  following  laws  will  be  addressed 
in  the  draft  Supplemental  EIS: 

Archeological  and  Historic 
Preservation  Act.  as  amended.  18  U.S.C. 
469,  et  seq.:  Clean  Air  Act,  as  amended 
42  U.S.C.  1857h-7.  et  seq.:  Clean  Water 
Act,  as  amended,  (Federal  Water 
Pollution  Control  Act)  33  U.S.C.  1251,  et 
seq.:  Coastal  Zone  Management  Act.  as 
amended,  16  U.S.C.  1451,  et  seq.: 
Endangered  Species  Act,  as  amended,  16 
U.S.C.  1531.  et  seq.:  Estuary  Protection 
Act,  16  U.SC.  1221,  et  seq.;  Federal 
Water  Project  Recreation  Act,  as 
amended.  16  U.S.C.  460-1(12).  et  seq.: 
Fish  and  Wildlife  Coordination  Act,  as 
amended,  16  U.S.C.  661,  et  seq.:  Land 
and  Water  Conservation  Fund  Act,  as 
amended,  16  U.S.C.  4601-4601-11.  et 
seq.:  Marine  Protection.  Research  and 
Sanctuaries  Act.  33  U.S.C.  1401,  et  seq.: 
National  Historic  Preservation  Act,  as 
amended,  16  U.S.C.  470€u  et  seq.: 
National  Environmental  Policy  Act.  as 
amended.  42  U.S.C.  4321,  et  seq.:  Rivers 
and  Harbors  Act,  33  U.S.C.  401  et  seq.: 
Watershed  Protection  and  Flood 
I>revention  Act.  16  U.S.C.  1001,  et  seq.: 
and  Wild  and  Scenic  Rivers  Act,  as 
amended.  16  U.S.C.  1271,  et  seq.  The 
following  Executive  Orders  and 
Memoranda  will  be  addressed:  Flood 
Plain  Management  (E.0. 11988) 
Protection  of  Wetlands  (E.0. 11990): 
Environmental  Effects  Abroad  of  Major 
Federal  Actions  (E.0. 12114):  Analysis 
of  Impacts  on  Prime  and  Unique 
Farmlands  (CEQ  Memorandum.  11  Aug 
80);  and  Intergovernmental  Review  of 
Federal  Programs  (E.0. 12372). 

Estimated  Date  of  FEIS— Draft 
Supplement  Release 

It  is  anticipated  that  the  draft 
supplement  will  be  available  to  the 
public  in  January  1987. 

Address 

If  you  would  like  further  information 
on  this  proposed  action  and  draft 
supplement  EIS,  please  notify:  Mr.  Les  E. 


Weigum,  U.S.  Army  Engineer  District. 
Detroit,  Chief,  Environmental  Analysis 
Branch,  P.O.  Box  1027,  Detroit,  Michigan 
48231,  Commercial  Telephone  Number 
313-226-6752,  FTS  Telephone  Number 
226-6752. 

Dated:  Deceml>er  15. 1986. 
C  Aiyroff , 

Chief.  Planning  Division. 
|FR  Doc.  86-28973  Filed  12-24-86:  8:45  am] 
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Military  Traffic  Management 
Command;  Directorate  of  Personal 
Property;  International  Program; 
Solicitation 

AGENCY:  Military  Traffic  Management 
Command  (MTMC). 

action:  Notice  of  the  continued 
solicitation  for  movement  of 
international  commercial  air 
unaccompanied  baggage  (UB)  and 
household  goods  (HHG)  under  the  Direct 
Procurement  Method  (DPM).  The  DPM 
commercial  air  solicitation  was  first 
announced  in  Volume  49  Federal 
Register  dated  October  3. 1984,  page 
390095. 

SUIMMARy:  The  fourth  six-month  cycle 
for  the  worldwide  movement  of  DPM  UB 
and  HHG  via  commercial  air  will  be 
effective  April  1, 1987.  The  solicitation 
package  for  the  April  rate  cycle  will  be 
distributed  in  December  1986.  Those 
carriers  not  already  participating,  but 
who  wish  to  do  so,  must  notify  MTMC 
by  January  1, 1987,  to  receive  copies  of 
the  solicitation.  The  system  has  been 
automated  and  rates  must  be  submitted 
via  magnetic  tape. 

The  air  freight  forwarders/carriers 
submitting  the  most  favorable  offer  will 
be  awarded  all  traffic  moving  via  DPM 
commercial  air,  between  the  origin/ 
destination  points.  Estimated  tonnages 
will  be  provided.  However,  there  is  no 
guarantee  that  any  tonnage  will  move 
under  this  solicitation.  The  Government 
reserves  the  right  to  use  any  method  of 
shipment. 

For  further  information  contact:  Ms. 
Eunice  Anderson  or  Mrs.  Naomi  King. 
HQ,  Military  Traffic  Management 
Command.  ATTN:  MT-PPC  (Room  408), 
Falls  Church.  Virginia  22041-5050,  (202) 
756-2385. 

loMph  R.  MatotU. 

Colonel.  CS.  Director  of  Personal  Properly. 
(FR  Doc  86-28974  Filed  12-24-86:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Adult 
Education 

AOCNCV:  National  Advisory  Council  on 
Adult  Education. 
action:  Public  hearings  on 
reauthorization  of  the  Adult  Education 
Act. 

summary:  This  notice  sets  forth  the 
schedule  of  forthcoming  public  hearings 
on  the  reauthorization  of  the  Adult 
Education  Act.  In  order  to  accommodate 
those  wishing  to  participate  in  the 
hearings,  please  contact  the  Council 
offices  for  further  information.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  activity  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES  AND  ADDRESSES:  Public  Hearings. 
January  13, 1988,  Nashville  State 

Technical  Institute,  120  White  Bridge 

Road.  Nashville.  Tennessee 
January  14, 1986,  Newark  Public  Library. 

Main  Branch,  4th  floor  auditorium,  5 

Washington  Street,  Newark,  New 

Jersey 
January  21, 1986,  Denver  Indian  Center, 

4407  Morrison  Road,  Denver, 

Colorado 
January  22, 1986,  North  Seattle 

Community  College,  Green  Room, 

College  Center  Building,  9600  College 

Way  Boulevard.  Seattle,  Washington 
April  1, 1986,  E.  Manfred  Evans 

Community  Adult  School,  717  North 

Figueroa  Street,  Los  Angeles, 

California. 

All  hearings  will  be  held  from  10:00 
a.m.  to  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Shepard  Saunders, 
Administrative  Officer,  National 
Advisory  Council  on  Adult  Education, 
2000  L  Street  N.W.,  Suite  57a 
Washington,  DC  20036  (202/634-6300). 
SUPPtEMENTARV  INFORMATION:  The 
National  Advisory  Council  on  Adult 
Education  is  established  under  section 
313  of  the  Adult  Education  Act  (20 
U.S.C.  1209).  The  Council  is  established 
to: 

Advise  the  Secretary  in  the  preparation  of 
general  regulations  and  with  respect  to  policy 
matters  arising  in  the  administration  of  this 
title,  including  policies  and  procedures 
governing  the  approval  of  State  plans  under 
section  306  and  policies  to  eliminate 
duplication,  and  to  effectuate  the 
coordination  of  programs  under  this  title  and 
other  programs  offering  adult  education 
activities  and  services. 

The  Council  shall  review  (he 
administration  and  effectiveness  of  programs 
under  this  title,  make  recommendations  with 
respect  thereta  and  make  annual  reports  to 


the  President  of  its  findings  and 
recommendations  (including 
recommendations  for  changes  in  this  title  and 
other  Federal  laws  relating  to  adult  education 
activities  and  services).  The  President  shall 
transmit  each  such  report  to  the  Congress 
together  with  his  comments  and 
recommendations. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
-  public  inspection  at  the  office  of  the 
National  Advisory  Council  on  Adult 
Education,  2000  L  Street  NW..  Suite  570, 
Washington,  DC  20036,  from  the  hours  of 
8:30  a.m.  to  5:30  pjn. 

Signed  at  Washington,  DC  on  December  19, 

1986. 

Lynn  Rom  Wood. 

Executive  Director.  National  Advigory 

Council  on  Adult  Education. 

|FR  Doc.  86-29065  Filed  12-24-86;  8:45  am] 
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Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 


summary:  The  Director,  biformation 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
date:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
28, 1987. 

addresses:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer.  Department  of 
Education.  Office  of  Management  and 
Budget.  726  Jackson  Place.  NW..  Room 
3208,  New  Executive  Building, 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  information-' 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
Room  4074.  Switzer  Building.  ' 
Washington,  DC  20202.'         » 

FOR  further  information  contact: 

Margaret  B.  Webster,  (202)  428-7304. 
supplementary  information:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 


with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  December  22, 1986. 
Carlos  U.  Rice, 

Abting  Director,  Information  Technology 
Services. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 
Title:  Guaranteed  Student  Loan  (GSL) 
Tape  Chimp  Procedures  and  PLUS 

Loan  Tape  Dump  Procedures 
Agency  Form  Number  E40-15P 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments;  non-profit  institutions 
Reporting  Burden: 

Responses:  69 

Burden  Hours:  2273 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  The  collection  of  this 
information  is  needed  to  describe  the 
characteristics  of  borrower  under  the 
Guaranteed  Student  Loan  (GSL), 
Supplemental  Loans  for  Students  (SLS) 
and  PLUS  programs;  to  assess  the 
impact  of  various  legislative,  regulatory, 
and  budgetary  proposals  in  terms  of 
program  costs  and  students  served;  and 
to  monitor  borrowere  fraud  and  abuse  in 
the  programs. 
Type  of  Review:  Revision 
Title:  Lender's  Request  for  Interest  and 

Special  Allowance  for  Loans  Made 

from  Tax-Exempt  Fimds 
Agency  Form  Number  ED  799A 
Frequency:  Quarterly 
Affected  Public  Businesses  or  other  for 

profit 
Reporting  Burden: 

Responses:  300 

Burden  Hours:  351.90 
Recordkeeping  Burden: 

Recordkeepers:  75 

Burden  Hours:  112.50 

Abstract:  This  form  is  used  by  tax 
exempt  lenders  participating  in  the 
Guaranteed  Student  Loan  Program 


(GSLP)  to  request  payments  for  loans 
issued  under  this  program.  Changes 
made  to  the  special  allowance  portion  of 
the  lender's  request  are  a  result  of  the 
Higher  Education  Amendments  of  1986. 
Type  of  Review:  Revision 
Tide:  Lender's  Request  for  Interest  and 

Special  Allowance 
Agency  Form  Number  ED  799 
Frequency:  Quarterly 
Affected  Public:  Businesses  or  other  for 

proflt 
Reporting  Burden: 

Responses:  48,000 

Burden  Hours:  79,200 
Recordkeeping  Burden: 

Recordkeepers:  12,000 

Burden  Hours:  18,000 

Abstract  This  form  is  used  by  lenders 
participating  in  the  Guaranteed  Student 
Loan  Program  (GSLP)  to  request 
payment  for  loans  issued  under  this 
program.  Changes  made  to  the  special 
allowance  portion  of  the  lender's 
request  are  a  result  of  the  Higher 
Education  Amendments  of  1988. 

(FR  Doc  86-29078  Rled  12-24-86:  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Department  of  Energy  Organization 

Pursuant  to  5  U.S.C.  552(a)(1)  the 
following  description  of  the  Department 
of  Energy  central  and  Geld  organization 
is  provided. 

Legislative  Background:  The 
Department  of  Energy  (DOE)  was 
established  by  the  Department  of  Energy 
Organization  Act  (Act)  Pub.  L  95-01. 
The  Department  was  activated  on 
October  1. 1977,  by  the  Executive  Order 
12009.  dated  September  13, 1977. 
published  on  September  15, 1977,  at  42 
FR  46267.  The  Act  consohdated  major 
Federal  energy  functions  into  one 
department,  transferring  to  DOE  all  the 
responsibilities  of  the  former  Energy 
Research  and  Development 
Administration;  the  Federal  Energy 
Administration;  the  Federal  Power 
Commission;  and  the  Alaska, 
Bonneville,  Southeastern,  and 
Southwestern  Power  Administrations, 
formerly  components  of  the  Department 
of  the  Interior,  as  well  as  the  power 
marketing  functions  of  the  Department 
of  the  Interior's  Bureau  of  Reclamation. 
Also  transferred  to  DOE  were  certain 
energy  related  functions  of  the  Interstate 
Commerce  Commission  and  the 
Departments  of  Commerce,  Housing  and 
Urban  Development,  Navy,  and  Interior. 
Departmental  Officers:  The  Secretary, 
Deputy  Secretary  and  Under  Secretary 
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are  the  principal  officers  of  the 
Department  established  by  section 
202(a]  of  the  Act.  The  Secretary  directs 
and  supervises  the  administration  of  the 
Department,  decides  major  energy 
policy  and  planning  issues,  and  acts  as 
the  principal  energy  advisor  to  the 
President.  The  Deputy  Secretary  assists 
the  Secretary  in  deciding  major  energy 
policy  and  planning  issues  and  acts  for 
and  exercises  the  functions  of  the 
Secretary  during  the  absence  or 
disability  of  the  Secretary  or  in  the 
event  the  Office  of  the  Secretary  is 
vacant.  The  Under  Secretary  has  been 
designated  by  the  Secretary  as  Chief 
Operating  Officer  of  the  Department 
responsible  for  overseeing  Departmental 
program  management  in  addition  to 
having  primary  responsibility  for  energy 
conservation  as  mandated  by  Pub.  L  95- 
91. 

Organization  Structure:  Although  the 
Department  of  Energy  Organization  Act 
established  certain  principal  positions 
and  components  of  the  Department  and 
prescribed  some  Headquarters  and  field 
organization  features,  it  did  not  mandate 
key  organization  and  management 
principles  such  as  a  detailed 
organization  structure  and  management 
and  operating  philosophy.  The  Secretary 
of  Energy,  under  section  843  of  the  Act. 
is  authorized  to  establish,  alter, 
consolidate,  or  discontinue 
organizational  components  within  DOE. 
except  for  the  abolition  of  statutorily 
mandated  components  or  functions 
transferred  to  DOE  by  the  Act  that  are 
vested  in  any  component. 

The  Departmental  organization 
structure  and  operating  philosophy  is 
based  on  the  concept  of  centralized 
policy  development  and  program 
planning  at  the  Headquarters  with 
decentralized  program  implementation 
and  project  management  at  various  field 
organizational  elements. 

The  DOE  Headquarters  concentrates 
on  providing  management  direction  and 
broad  policy  overview,  planning  and 
budgeting,  allocating  resources,  and 
maintaining  relations  with  the  Congress 
and  other  Federal  agencies.  Within  this 
operating  structure,  there  are  no  bureaus 
or  equivalent  independent  components 
except  the  Federal  Energy  Regulatory 
Commission,  an  independent  regulatory 
commission. 

DOE  has  centralized  program  and 
administrative  management 
organizations  at  Headquarters  to 
provide  policy  and  guidance  for 
effective  and  efficient  operations. 
Execution  of  programs  is  accomplished 
principally  through  various 
decentralized  multi-program  field 
components  that  report  directly  to  the 
Office  of  the  Secretary.  In  addition  to 


contract  administration  and  oversight, 
these  field  organizations  also  have 
administrative  management 
responsibilities. 

The  DOE  philosophy  is  that  project 
management  should  be  placed  close  to 
the  site  of  operations  whenever  possible 
and  that  management  of  energy  research 
and  development,  weapons  programs, 
and  other  program  execution  activities 
should  be  assigned  to  field 
organizations.  Wtih  the  exception  of 
power  marketing  functions  and  selected 
special  purpose  programs,  the 
Department  has  placed  responsibility 
for  program  execution  with  eight  DOE 
Operations  Offices.  The  resulting  field 
structure  permits  maximum  utilization  of 
the  eight  Operations  Offices  which  must 
be  maintained  at  specific  field  locations 
for  management  of  very  large 
Government-Owned,  Contractor- 
Operated  (COCO)  facilities. 

Additional  Information:  Additional 
information  on  the  overall  DOE 
organization  and  management  structure 
may  be  obtained  from  the  current 
edition  of  the  United  States  Government 
Manual  on  sale  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402;  or 
through  writing  to  the  Chief  of  Freedom 
of  Information  and  Privacy  Acts,  MA- 
232.1,  U.S.  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 

For  detailed  information  on  the 
organization  and  functions  of 
Departmental  field  components  contact 
the  respective  information  offices  at  the 
following  locations. 

Special  Purpose  Offices 

Manager,  Pittsburgh  Naval  Reactors 

Office.  P.O.  Box  109.  West  Mifflin.  PA 

15122  (412)  476-7200 
Manager,  Schenectady  Naval  Reactors 

Office,  P.O.  Box  1069,  Schenectady. 

NY  12301  (518)  563-4690 
Director.  Naval  Petroleum  Reserves  in 

CA.  P.O.  Box  11,  Tupman,  CA  93276 

(805)  763-2121 
Director,  Naval  Petroleum  and  Oil  Shale 

Reserves  in  Colorado,  Utah  and 

Wyoming,  800  Werner  Court,  Suite 

342,  Casper.  WY  82601  (307)  281-5161 
Manager,  Office  of  Scientific  and 

Technical  Information.  P.O.  Box  62. 

Oak  Ridge.  TN  37830  (615)  578-1193 
Director.  Morgantown  Energy 

Technology  Center.  P.O.  Box  880. 

Morgantown.  WV  26505  (304)  291- 

4672 
Director.  Pittsburgh  Energy  Technology 

Center.  P.O.  Box  10940,  Pittsburgh.  PA 

15236  (412)  675-5914 


Operations  Offices 

Manager.  Albuquerque  Operations 

Office,  P.O.  Box  5400,  Albuquerque. 

NM  87115  (505)  846-3301 
Manager,  Chicago  Operations  Office. 

9800  South  Cass  Avenue.  Argonne,  IL 

60439  (312)  972-2041 
Manager,  Idaho  Operations  Office,  785 

DOE  Place.  Idaho  Falls.  ID  83402  (208) 

526-0271 
Manager.  Nevada  Operations  Office, 

P.O.  Box  14100,  Las  Vegas.  NV  89114 

(702)  295-3521 
Manager,  Oak  Ridge  Operations  Office. 

P.O.  Box  E.  Room  1012.  Oak  Ridge.  TN 

37831  (615)  576-0885 
Manager,  Richland  Operations  Office, 

825  Jadwin  Avenue,  P.O.  Box  550, 

Richland.  WA  99352  (509)  376-8274 
Manager.  San  Francisco  Operations 

Office.  1333  Broadway.  Wells  Fargo 

Building,  Oakland,  CA  94612  (415) 

273-4358 
Manager,  Savannah  River  Operations 

Office.  P.O.  Box  A,  Aiken,  SC  29801 

(803)  725-2889 

Power  Administrations 

Administrator,  Alaska  Power 

Administration,  P.O.  Box  50,  Juneau. 

AK  99802  (907)  588-7405 
Administrator,  Bonneville  Power 

Administration,  P.O.  Box  3621-A. 

Portland.  OR  97208  (503)  230-4087 
Administrator,  Southeastern  Power 

Administration.  Samuel  Elbert 

Building.  Elberton.  GA  30635  (404) 

283-3281 
Administrator,  Southwestern  Power 

Administration,  P.O.  Box  1619,  Tulsa. 

OK  74101  (918)  581-7426 
Administrator.  Western  Area  Power 

Administration.  P.O.  Box  3402. 

Golden.  CO  80401  (303)  231-1574 

Issued  at  Washington,  DC  on  December  19. 
1986. 

Hairy  L  Peebles. 
Director  of  Administration. 
[FR  Doc.  86-29089  Filed  12-24-86:  8:45  am] 
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Conservation  and  Renewable 
Energy  Office 

National  Energy  Extension  Service 
Advisory  Board;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  Pub.  L 
92-463.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  National  Energy  Extension  Service 

Advisory  Board  Subcommittee. 
Date  and  Time:  Thursday.  January  22. 1987. 

8:00  a.m. — 5:00  p.m.;  Friday.  |anuary  23. 

1987,  &-00  a.in.— 12.-00  noon. 
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Place:  The  Omni  Shoreham  Hotel.  2500 
Calvert  Street,  NW..  Washington  DC  20008. 

Contact:  Susan  D.  Heard,  Department  of 
Energy,  Forrestal  Building— 6A081, 1000 
Independence  Avenue,  SW.,  Washington, 
DC  20585,  Telephone:  202-586-8290. 

Purpose  of  the  Boaid 

The  Board  was  established  to  carry  on 
a  continuing  review  of  the  National 
Energy  Extension  Service  and  the  plans 
and  activities  of  each  State  in 
implementing  Energy  Extension  Service 
programs.  Additionally,  the  Board  is 
responsible  for  reporting  on  an  annual 
basis  to  the  Congress,  the  Secretary  of 
Energy,  and  the  Director  of  the  Enei^ 
Extension  Service. 

Tentative  Agenda 

Thursday,  January  22, 1987 

•  Preparation  of  a  draft  of  the  Board's 
Eighth  Annual  Report 

•  Public  conunent  (10  minute  rule) 

A  Friday  January  23, 1987 

•  Preparation  of  a  draft  of  the  Board's 
Eighth  Annual  Report 

•  Public  comment  (10  minute  rule} 
Public  Participation 

The  meeting  it  open  to  the  public.  The 
Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderiy  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Committee  will  be  permitted  to  do  so 
either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Susan  D. 
Heard  at  202-686-8290.  Requests  must 
be  received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcripts 

Available  for  public  review  and 
copying  at  the  Public  Reading  Room.  lE- 
190,  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC.  between  9:00  a.m.  and 
4:00  p.m..  Monday  thru  Friday,  except 
Federal  hoUdays. 

Issued  at  Washington.  DC  on  December  19. 
1986. 

I.  Robert  Frmklin. 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  86-29092  Filed  12-24-M;  8:45am] 
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Economic  Regutatory  Administration 
[ERA  Docket  Na  86-63-NQ] 

ANR  PipeNne  Co^  Application  To 
Amend  Import  AuthoriraHon 

AOCNCV:  Economic  Regulatory 

Administration.  DOE. 

action:  Notice  of  application  to  amend 

authorization  to  import  natiiral  gas  from 

Canada. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  November  19. 1986.  of  an  application 
ft-om  ANR  Pipeline  Company  (ANR)  to 
amend  its  existing  import  authorization. 
based  on  November  14, 1986,  amending 
agreement  between  ANR  and  its 
supplier  ProGas  Limited  (ProGas)  of 
Calgary.  Alberta,  Canada.  The 
amending  agreement  (1)  extends  the 
term  of  the  arrangement  for  a  seven- 
year  period  from  November  1. 1987,  to 
October  31. 1994;  (2)  reduces  take-or-pay 
obligations;  (3)  provides  for  a  two-part 
demand/commodity  pricing  structure 
that  would  result  in  a  price  paid  to 
ProGas  of  $1.56  (U.S.)  per  MMBtu  at  a 
100  percent  load  factor;  (4)  provides  for 

periodic  price  reviews;  and  (5)  allows 

ANR  to  assign  its  rights  and  obligations 

to  the  gas  to  others. 
The  application  is  filed  with  the  ERA 

pursuant  to  Section  3  of  the  Natural  Gas 

Act  and  DOE  Delegation  Order  No. 

0204-111.  Protests,  motions  to  intervene. 

notices  of  intervention  and  written 

comments  are  invited. 

date:  Protests,  motions  to  intervene,  or 

notices  of  intervention,  as  applicable. 

and  written  comments  are  to  be  filed  no 

later  than  January  28, 1987. 

FOR  FURTHER  INFORMATION: 

Chuck  Boehl.  Natural  Gas  Division, 
Economic  Regulatory  Administration. 
Forrestal  Building.  Room  GA-078. 
1000  Independence  Avenue,  SW.. 
Washington.  DC  20585  (202)  252-6050; 
Diane  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing.  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6&-042, 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585  (202)  252-6667. 
SWPI.EMENTARY  INFORMATION:  On  April 
24. 1981,  in  DOE/ERA  Opinion  and 
Order  No.  32  (1  ERA  |  70.530;  Order  No. 
32),  ANR  was  authorized  to  import 
Canadian  gas  from  ProGas  for  the 
period  from  November  1, 1982,  to 
October  31, 1987,  under  a  gas  sales 
contract  dated  May  17, 1979.  The 
agreement  provided  for  the  sale  of  a 
maximum  quantity  of  75.000  Mcf  of 
natural  gas  per  day.  The  contract  set  the 
price  at  the  rate  prescribed  by  the 


Canadian  government  for  gas  exported 
to  the  U.S.  Order  No.  32  authorized  an 
Import  price  not  to  exceed  $4.94  (U.S.) 
per  MMBtu,  the  border  price  at  that 
time.  The  volumes  purchased  by  ANR 
currently  enter  the  U.S.  at  Emerson. 
Manitoba,  through  pipeline  facilities  of 
Great  Lakes  Transmission  Company 
(Great  Lakes).  Great  Lakes  delivers  the 
gas  to  ANR  at  an  existing  delivery  point 
near  Farwell.  Michigan. 

On  November  14. 1986.  ANR  and 
ProGas  agreed  to  contract  changes 
which  would  (1)  extend  the  term  of  the 
import  from  October  31, 1987,  through 
October  31. 1994;  (2)  reduce  ANR's  take- 
or-pay  obligation  to  2.75  percent  of 
ANR's  sales  which,  based  on  sales  in 
the  year  ending  October  31. 1988.  would 
be  approximately  10  Bcf  compared  to 
about  21  Bcf  under  the  present 
agreement;  (3)  effective  November  1, 
1986,  reduce  the  price  and  provide  for  a 
demand  diarge  of  $12.17  per  Mcf  and  a 
commodity  price  of  $1.16  per  MMBtu  or 
a  100  percent  load  factor  price  of  $1.56 
per  MMBtu;  (4)  allow  a  one-year  grace 
period  to  make  up  deficiencies  before 
any  take-or-pay  payments  are  due;  (5) 
provide  for  periodic  price  reviews;  and 
(6)  allow  ANR  to  use  its  authorization  to 
import  gas  for  others.  This  purchase  for 
others  would  be  gas  ProGas  agrees  to 
make  available  at  a  "special  commodity 
charge"  and  provides  a  vehicle  for  spot 
purchases  by  ANR  for  itself  or  on  behalf 
of  third  parties.  Gas  purchased  under 
this  agreement  would  count  toward 
ANR's  take-or-pay  requirements.  ANR 
asserts  that  the  proposed  amendment  is 
consistent  with  the  public  interest  and 
that  its  request  for  authority  to  import 
for  others  is  consistent  with  previously 
issued  orders  for  authorization  for  the 
import  of  spot  gas. 

The  decision  on  this  application  will 
be  made  consistent  with  the  Secretary 
of  Energy's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684.  February  22. 1984). 
The  objective  of  this  policy,  with  its 
strong  emphasis  on  competitive 
arrangements  and  contract  flexibility,  is 
to  free  commercial  parties  bom  undue 
government  interference  and  allow  them 
to  negotiate  contract  terms  which  are 
market-responsive  over  the  term  of  the 
agreement.  Parties  who  may  oppose  this 
application  should  comment  in  their 
responses  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  has 
asserted  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
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arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the 
proceedings,  although  protests  and 
comments  received  from  persons  who 
are  not  parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  I>rograms,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585 
(202)  252-9478.  They  must  be  filed  no 
leter  than  4:30  p.m..  January  28, 1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 


o^icial  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  ANR's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  Deceml>er  18, 
1986. 

RotMTt  L.  Davies, 

Director.  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 
(FR  Doc.  86-290S3  Filed  12-24-88:  8:45  am] 

aiLLMQ  COOC  MW-01-M 

(Docket  Na  ERA-R-79-438] 

Electric  and  Gas  Utilitiea  Covered  In 
1987  by  Titles  I  and  III  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
and  Titles  II  and  VII  of  ttie  National 
Energy  Conservation  Policy  Act  of 
1978  and  Requirements  for  State 
Regulatory  Authorities  To  Notify  tlie 
Department  of  Energy 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice. 

summary:  Sections  102(c)  and  301(d)  of 
the  Public  Utility  Regulatory  Policies  Act 
of  1978  (PURPA)  and  section  211(b)  of 
the  National  Energy  Conservation  Policy 
Act  (NECPA)  require  the  Secretary  of 
Energy  to  publish  a  hst  before  the 
beginning  of  each  calendar  year, 
identifying  each  electric  utility  and  gas 
utility  to  which  Titles  I  and  and  III  of 
PURPA  and  Titles  U  and  VU  of  NECPA 
apply  during  such  calendar  year.  The 
1987  list  is  published  here  as  two 
separate  tabulations.  Appendix  A  lists 
the  covered  utilities  by  State,  and 
Appendix  B  lists  them  alphabetically. 

Each  State  regulatory  authority  is 
required,  pursuant  to  sections  102(c)  and 
301(d)  of  PURPA  and  section  211(b)  of 
NECPA.  to  notify  the  Secretary  of 
Energy  of  each  electric  utility  and  gas 
utility  on  the  list  for  which  such  State 
regulatory  authority  has  ratemaking 
authority.  In  addition,  written  comments 
are  requested  on  the  accuracy  of  the  list 
of  electric  utilities  and  gas  utilities. 
DATE  Notifications  by  State  regulatory 
authorities  and  written  comments  must 
be  received  by  no  later  than  4:30  p.m.  on 
February  14, 1987. 
ADDRESS:  Notifications  and  written 
comments  should  be  forwarded  to: 
Department  of  Energy,  Coal  and 
Electricity  Division.  1000  Independence 
Avenue.  SW..  (Room  GA-076.  Docket 


No.  ERA-R-79-43B.  Washington,  DC 
20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Mintz,  Coal  and  Electricity 
Division.  Economic  Regulatory 
Administration.  Department  of  Energy. 
1000  Independence  Avenue.  SW.,  Room 
GA-076.  Washington.  DC  20585,  202/ 
252-9506. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Pursuant  to  sections  102(c)  and  301(d) 
of  the  Public  Utility  Regulatory  Policies 
Act  of  1978  (PURPA),  Pub.  L.  95-617,92 
Stat.  3117  at  seq.  (16  U.S.C.  2801)  et 
seq.].  and  section  211(b)  of  the  National 
Energy  Conservation  Policy  Act 
(NECPA),  Pub.  L  95-619,92  Stat.  3206  et 
seq..  (42  U.S.C.  8211  etseq.),  hereinafter 
referred  to  as  the  "Acts,"  the 
Department  of  Energy  (DOE)  is  required 
to  publish  a  list  of  utilities  to  which 
Titles  I  and  lU  of  PURPA  and  Titles  II 
and  VII  of  NECPA  apply  in  1987.  State 
regulatory  authorities  are  required  by 
the  above  cited  Acts  to  notify  the 
Secretary  of  Energy  as  to  their 
ratemaking  authority  over  the  listed 
utilities.  The  inclusion  or  exclusion  of 
any  utility  on  or  from  the  list  does  not 
affect  the  legal  obligations  of  such  utility 
or  the  responsible  authority  under  the 
Acts. 

The  term  "State  regulatory  authority" 
means  any  state,  including  the  District 
of  Columbia  and  Puerto  Rico,  or  a 
political  subdivision  thereof,  and  any 
agency  or  instrumentality,  either  of 
which  has  authority  to  fix,  modify, 
approve,  or  disapprove  rates  with 
respect  to  the  sale  of  electric  energy  or 
natural  gas  by  any  utility  (other  than 
such  State  agency)  and  in  the  case  of  a 
utility  for  which  the  Tennessee  Valley 
Authority  (TVA)  has  ratemaking 
authority,  the  term  "State  regulatory 
authority"  means  the  TVA. 

Tide  I  of  PURPA  sets  forth  ratemaking 
and  regulatory  policy  standards  with 
respect  to  electric  utilities.  Section 
102(c)  requires  the  Secretary  of  Energy 
to  publish  a  list,  before  the  beginning  of 
each  calendar  year,  identifying  each 
electric  utility  to  which  Tide  I  applies 
during  such  calendar  year.  An  electric  is 
defined  as  any  person.  State  agency  or 
Federal  agency,  which  sells  electric 
energy.  An  electric  utility  is  covered  by 
Title  I  for  any  calendar  year  if  it  had 
total  sales  of  electric  energy  for 
purposes  other  than  resale  in  excess  of 
500  million  kilowatt-hours  during  any 
calendar  year  beginning  after  December 
31, 1975,  and  before  the  immediately 
preceding  calendar  year.  An  electric 
utility  is  covered  in  1967  if  it  exceeded 
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the  threshold  in  any  year  from  1976- 
1985. 

Title  III  of  PURPA  addresses 
ratemaking  and  other  regulatory  policy 
standards  with  respect  to  aatvral  gas 
utilities.  Section  301(d)  of  Title  lU 
requires  the  Secretary  of  Energy  to 
publish  a  list,  before  the  begiuiing  of 
each  calendar  year,  identifying  each  gas 
utihty  to  which  Tide  III  applies  durii^ 
such  calendar  year.  A  gas  utility  is 
defined  as  any  person.  State  agency  or 
Federal  agency,  engaged  In  the  local 
distribution  of  natural  gas  and  the  sale 
of  natural  gas  to  any  ultimate  consumer 
the  natural  gas.  A  gas  utility  is  covered 
by  Tide  III  if  it  had  total  sales  of  natural 
gas  for  purposes  other  Uian  resale  in 
excess  of  10  billion  cubic  feet  during  any 
calendar  year  beginning  after  December 
31, 1975,  and  before  the  inunediately 
preceding  calendar  year.  A  gas  utility  is 
covered  in  1987  if  it  exceeded  the 
threshold  in  any  year  from  1976—1985. 
Tide  n.  Part  1.  of  NECPA,  addresses 
residential  conservation  programs,  and 
Title  VII  of  NECPA.  enacted  as  part  of 
the  Energy  Security  Act,  Pub.  L  96-294. 
94  Stat.  611  et  seq.  (42  U.SC.  8701  et 
seq.),  addresses  commercial  bidlding 
and  multi-family  dwelling  conservation 
programs.  Section  211(b)  of  contains  a 
requirement,  similar  to  that  of  PURPA. 
that  Uie  Secretary  of  Enei^gy  publish  a 
list  of  electiic  and  gas  utihties  to  which 
Titles  II  and  VII  apply.  The  ISffiCPA 
requirements  for  coverage  of  electric 
utilities  and  gas  utihties  differ  fttnn  the 
PURPA  requirements  in  only  tteee 
respects: 

(1)  The  threshold  for  electric  utilities 
is  750  million  kilowatt-hours  for 
purposes  other  than  resale; 

(2)  A  utility  is  covered  for  any 
calendar  year  if  it  exceeded  the 
threshold  during  the  second  preceding 
calendar  year.  A  utility  is  covered  in 
1987  if  it  exceeded  Uie  threshold  in  1985; 
and 

(3)  Only  utilities  which  have 
residential  sales  are  covered  by  Tide  II 
and  only  utilities  which  have  sales  to 
commerical  buildings  or  multi-family 
dwellings  are  covered  by  Title  VII. 

In  compiling  the  list  published  today, 
DOE  revised  the  1986  list  (50  FR  53244, 
December  30, 1985).  upon  the 
assumption  that  all  entities  included  on 
the  1986  list  are  properly  included  on  the 
1987  list  unless  DOE  has  information  to 
the  conti-ary.  In  doing  Ums,  DOE  took 
into  account  information  which  was 
received  from  the  Rural  Electrification 
Agency,  or  included  in  public 
documents,  regarding  entities  which 
exceeded  the  PURPA  and  NECTA 
thresholds  for  the  first  time  in  1985.  DOE 
believes  that  it  will  become  aware  of 
any  errors  or  omissions  in  the  list 


published  today  by  means  of  the 
comment  process  called  for  by  this 
notice.  DOE  will,  after  consideration  of 
any  ccnnment  and  other  information 
available  to  DOE,  provide  written  notice 
of  any  further  additions  or  deletions  to 
the  list. 

n-Notificatiaii  and  Comment  Precedoiws 

Not  later  Uian  4:30  p.m.  on  February 
14. 1987.  each  State  regulatory  authority 
must  notify  the  Department  of  Energy  in 
writing  of  each  utility  on  Uie  list  over 
which  it  has  ratemaking  authority.  Five 
copies  of  such  notification  should  be 
submitted  to  the  address  indicated  in 
die  "ADDRESS"  section  of  diis  Notice 
and  should  be  identified  on  the  outside 
of  the  envelope  and  on  the  document 
with  die  designation  "Docket  No.  ERA- 
R-79-43B."  Such  notification  diouid 
include: 

1.  A  complete  list  of  electiic  utilities 
and  gas  utilities  over  which  the  State 
regulatory  authority  has  ratemaking 
authority; 

2.  Legal  citations  pertaining  to  the 
ratemaking  authority  of  the  State 
regulatory  autfaohty;  and 

3.  For  any  listed  utility  knewm  to  be 
subject  to  other  ratemaking  authorities 
within  the  State  for  portions  of  it  service 
area,  a  precise  description  of  the  porticHi 
to  which  such  notificaticMi  applies. 

All  interested  persons,  including  State 
regulatory  authorities,  are  invited  to 
comment  in  writing,  no  later  than  4:30 
p  jn.  on  February  14, 1987,  on  any  errors 
or  omissions  with  respect  to  the  list 
Five  copies  of  such  comments  should  be 
sent  to  the  address  indicated  in  Uie 
"ADDRESS"  section  of  diis  Notice  and 
should  be  identified  on  the  outside  of 
the  envelope  and  on  the  document  with 
the  designation  "Docket  No.  ERA-R-79- 
43B."  Written  comments  shoidd  include 
the  commenter's  name,  address  and 
telephone  number. 

Ail  notifications  and  comments 
received  by  DOE  will  be  available  for 
public  inspection  in  the  Freedom  of 
Information  Reading  Room.  Room  lE- 
19a  1000  Independence  Avenue.  SW.. 
Washington.  DC  20585  between  die 
hours  of  9:00  a.m.  and  4:00  p.m.  Monday 
through  Friday. 

m.  List  of  Electric  Utilities  and  Gas 
Utilities 

DOE  is  publishing  in  Appendix  A  and 
Appendix  B.  two  different  tabulations  of 

the  list  of  utilities  which  meet  both 
PURPA  and  NECPA  coverage 
requirements.  In  both  appendices,  the 
listed  utilities  not  covered  by  NECPA 
are  noted.  As  stated  above,  the  inclusion 
or  exclusion  of  any  utility  on  or  itom  the 
lists  does  not  affect  its  legal  obligations 
or  those  of  the  responsible  State 


regulatny  audiority  under  PURPA  and 
NECPA. 

Appendbc  A  is  a  tabulation  of  utilities 
which  separately  identifies,  by  State, 
and  each  State  regulatory  authority,  the 
covered  utilities  it  regulates,  and  other 
covered  utilities  in  the  State  which  are 
not  regulated  by  die  State  regulatory 
authority.  This  tabulation,  including 
explanatory  notes,  is  based  on 
information  provided  to  DOE  by  State 
regulatory  authorities  in  response  to  the 
December  30. 1985  Federal  Register 
Notice  (50  FR  53244)  requiring  each 
State  regulatory  audiority  to  notify  DOE 
of  each  utility  on  the  list  over  which  it 
has  ratemaking  authorify,  comments 
received  widi  respect  to  diat  notice,  and 
information  subsequendy  available  to 
DOE. 

The  utilities  classified  in  Appendix  A 
as  not  regulated  by  the  State  regulatory 
authorify  may  in  fact  be  regulated  by 
local  municipal  authorities.  These 
municipal  authorities  would  be  State 
agencies  as  defined  by  PURPA.  and  thus 
have  responsibilities  under  PURPA 
identical  to  Uiose  of  the  State  regulatory 
authorify.  Therefore,  each  such 
municipalify  is  to  notify  DOE  of  each 
utility  on  the  list  over  which  it  has 
ratemaking  authorify. 

In  Appendix  B,  the  utilities  are  listed 
alphabetically,  subdivided  into  electric 
utilities  and  gas  utilities,  and  further 
subdivided  by  type  of  ownership: 
investor-owned  utilities,  publidy-owned 
utilities,  and  rural  cooperatives. 

The  changes  to  the  1986  list  of  electric 
and  gas  utilities  are  as  follows: 

Additiona 

•Alcorn  County  Electric  Power  Association 

(MS) 
*Coast  Electric  Power  Association  (MS) 
*  Duncan  Valley  Electric  Cooperative.  Inc. 

(AZ) 
•Palmetto  Electric  Cooperative,  Inc.  (SC) 
•Sevier  County  Electiic  System  (TT^ 
•Tombigbee  Electric  Power  Association  (MS) 
Trans  Louisiana  Gas  Company  (LA) 

Mcdificatioiis 

Change— Columbia  Gas  of  West  Virginia 

(WV)  to — Mountaineer  Gas  Company 

(WV) 
Change — Consolidated  Gas  Supply 

Corporation  (WV)  to— Hope  Gas. 

Incorporated  fWV) 
Change — Washington  Gat  Light  Company 

(VA)  to — Northern  Virginia  Natural  Gas 

(VA) 

Asterisk  (*)  Removed 
Nantahala  Power  and  Light  Company  (NC) 
EtToneously  Listed  in  1964  List 
Arkansas-Louisiana  Gas  Company  (TX) 
(Public  Utility  Regulatory  Policies  Act  of 
197a  Pub.  L  97-617,  92  Stat.  3117  et  seq.  (16 
U.S.C.  2601  et  seq.]:  National  Energy 
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Conservation  Policy  Act  Pub.  L  9S-619, 92 
Stat  3206  et  aeq..  (42  U.S.C.  8211  el  aeq.]] 

Itsued  in  Washington.  DC.  on  December  16. 
19eft. 

Robert  L  Davias, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

Appendix  A 

All  gas  utilities  listed  below  had  natural 
gas  sales,  for  purposes  other  than  resale,  in 
excess  of  10  billion  cubic  feet  in  1978. 1977, 
1978. 1979. 1960. 1981. 1982.  1963. 1984  or  1985. 
All  except  tliose  marked  (*)  are  covered  by 
PURPA  Title  Ui  and  HECPA  Titles  II  and  VII 
Utilities  marked  (*)  are  not  covered  by 
NECPA  Titles  U  and  VII  because  they  either 
did  not  exceed  the  NECPA  threshold  of  10 
billion  cubic  feet  in  1985  for  purposes  other 
than  resale,  or  do  not  have  residential  or 
commercial  sales. 

All  electric  utilities  listed  below  had 
electric  energy  sales,  for  purposes  other  than 
resale,  in  excess  of  500  million  kilowatt-hours 
in  1978. 1977.  1978.  1979.  1980.  1981.  1983,  1984 
or  1985.  AIL  except  those  marked  (')  are 
covered  by  PURPA  Title  I  and  NECPA  Tides 
II  and  VIJ.  Utilities  marked  (*)  are  not 
covered  by  NECPA  Titles  H  and  VII  because 
they  either  did  not  exceed  the  NECPA 
threshold  of  750  million  Kilowatt-hours  in 
1985  for  purposes  other  than  resale,  or  do  not 
have  residential  or  conunerical  sales. 

State:  Alabama 

Regulatory  Authority:  Alabama  Public 
Service  Commission. 

Gas  Utilities 
Investor-Owned: 
Alabama  Gas  Corporation 

*  Alabama-Tennessee  Natural  Gas 
Company 

Mobile  Gas  Service  Corporation 
Northwest  Alabama  Gas  Dist 

Electric  Utilities 
Investor-Owned: 

Alabama  Power  Company 

The  following  covered  utilities  within  the 
State  of  Alabama  are  not  regulated  by  the 
Alabama  Public  Service  Commission: 

Electric  Utilities 
Publicly-Owned: 
Decatur  Electric  Department 

*  Dothan  Electric  Department 
Florence  Electric  Department 
Huntsville  Utilities 

Rural  Electric  Cooperatives: 
Rural  Electric  System 

State:  Alaska 

Regulatory  Authority:  Alaska  Public 
Utilities  Commission. 

Cos  Utilities 
Investor-Owned: 
Enstar  Natural  Gas  Company 

Electric  Utilities 

Rural  Electric  Cooperatives: 

Chugach  Electric  Association 
Publicly-Owned: 


*  Anchorage  Municipal  Light  &  Power 
Department 

Stale:  Aiizooa 

Regulatory  Authority:  Arixona  Corporation 
Commission. 

Gas  Utilitiet 
Investor-Owned: 

Southern  Union  Gas  Company 

Southwest  Gas  Corporation 

Electric  Utilities 

Investor-Owned: 
Arizona  Public  Service  Company 
Tucson  Electric  Power  Company 

PublicJy-Owned: 

*  Trico  Electric  Cooperative.  Inc. 

The  following  covered  utilities  within  the 
State  of  Arizona  are  not  regulated  by  the 
Arizona  Corporation  Commission: 

Electric  Utilities 
Publicly-Owned: 

Salt  River  Project  Agricultural 
Improvement  and  Power  District 
Rural  Electric  Cooperative: 

'Duncan  Valley  Electric  Cooperative,  Inc 

State:  Aikuisas 

Regulatory  Authority:  Arkansas  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Arkansas-Louisiana  Gas  Company 
Arkansas-Okahoma  Gas  Corporation 
Arkansas  Western  Gas  Company 
Associated  Natiu-al  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Arkansas  Power  and  Light  Company 
Empire  District  Electric  Company 
Oklahoma  Gas  and  Electric  Company 
Southwesteni  Electric  Power  Company 

Rural  Electric  Cooperatives: 

*  First  Electric  Cooperative  Corporation 
The  following  covered  utility  within  the 

State  of  Arkansas  is  not  regulated  by  the 
Arkansas  Public  Service  Commission: 
Publicly-Owned: 

*  North  Little  Rock  Electric  Department 

State:  Califomia 

Regulatory  Authority:  California  Public 
Utihtles  Conunission. 

Gas  Utilities 

Investor-Owned: 
Pacific  Gas  and  Electric  Company 
San  Diego  Gas  and  Electric  Company 
Southern  California  Gas  Company 
Southwest  Gas  Corporation 

Electric  Utilities 

Investor-Owned: 
PaciFic  Gas  and  Electric  Company 
Pacific  Power  and  Light  Company 
San  Diego  Gas  and  Electric  Company 
Sierra  Pacific  Power  Company 
Southern  California  Edison  Company 


The  following  covered  utilities  within  the 
State  of  California  are  not  regulated  by  the 
California  Public  Utilities  Commission: 

Electric  Utilities 
Publicly-Owned: 

Anaheim  Public  Utilities  Department 

Burbank  Public  Service  Department 

'Clendaie  Public  Service  Department 

Imperial  IrrigatioD  District 

Los  Angeles  Department  of  Water  and 
Power 

Modesto  Irrigation  District 

Palo  Alto  Electric  Utility 

Pasadena  Water  and  Power  Department 

Riverside  Public  Utilities 

Sacramento  Municipal  Utility  District 

Santa  Clara  Electric  Department 

Turlock  Irrigation  District 

Vernon  Municipal  Light  Department 

Gas  Utilities 
Pnbhcly-Owned: 
Long  Beach  Gas  Department 

State:  Colotado 

Regulatory  Authority:  Colorado  Public 
Utilities  Conunission. 

Gas  Utilities 

Investor-Owned: 

Greeley  Gas  Company 
Iowa  Electric  Light  and  Power  Company 
Kansas-Nebraska  Natural  Gas  Company 
Peoples  Natural  Gas  Company.  Division  of 

Intemorth.  Ina 
Public  Service  Company  of  Colorado 
Publicly-Owned: 
Colorado  Springs  Department  of  Utilities 

(]urisdiction  only  sales  to  another  gas 

utility) 

Electric  Utilities 
Investor-Owned: 
Public  Service  Company  of  Colorado 
Southern  Colorado  Power  Division  of 
Centel 
The  following  covered  utilities  within  the 
Slate  of  Colorado  are  not  regulated  by  the 
Colorado  Public  Utilities  Commission: 

Gas  Utilities 
Publicly-Owned: 
Colorado  Springs  Department  of  Utilities 
(except  sales  to  another  gas  utility) 

Electric  Utilities 
Publicly-Owned: 

Colorado  Springs  Department  of  Ulilitiu 
Rural  Electric  Cooperatives: 

'Intermountain  Rural  Association 
Moon  Lake  Electric  Association 

Stat*  CooiMGticul 

Regulatory  Authority:  Connecticut 
Department  of  Public  Utility  Control 

Gas  Utilities 

Investor-Owned: 
Connecticut  Light  and  Power  Company 
Connecticut  Natural  Gas  Corporation 
Southern  Connecticut  Gas  Company 


Electric  Utilities 
Investor-Owned: 

Connecticut  Light  and  Power  Company 

United  Illuminating  Company 
Publicly-Owned: 

•Groton  Public  Utilities 

State:  DeUwaie 

Regulatory  Authority:  Delaware  Pnblic 
Service  Commission. 

Gas  Utilities 
Investor-Owned: 

Delmarva  Power  and  Light  Company 
Electric  Utilities 
Investor-Owned: 

Delmarva  Power  and  Light  Company 
Slate:  District  of  Columbia 

Regulatory  Authority:  Public  Service 
Commission  of  the  District  of  Columbia 

Gas  Utilities 
Investor-Owned: 
Washington  Gas  Light  Company 

Electric  Utilities 

Inveslor-Owned: 

Potomac  Electric  Power  Company 

State:  Florida 

Regulatory  Authority:  Florida  Public 
Service  Commission. 

Gas  Utilities 
InveslorOwned- 

*City  Gas  Company  of  Florida 

Peoples  Gas  System 

Electric  Utilities 
Investor-Owned; 

Florida  Power  Corporation 

Florida  Power  and  Light  Company 

Gulf  Power  Company 

Tampa  Electric  Company 

Publicly-Owned:  The  Florida  Public  Service 
Commission  has  rate  structure 
jurisdiction  over  the  following  utilities- 
Gainesville  Regional  Utilities . 
lacksonville  Electric  Authority 
Lakeland  Department  of  Electricity  and 

Water 
*Ocala  Utilities 
Orlando  Utilities  Commission 
Tallahassee.  City  of 
RuNi  Electric  Cooperative:  The  Florida 
Public  Service  Commission  has  rale 
structure  jurisdiction  ovw  the  following 
utilities—  -   ■-.  : 

Clay  Electric  Cooperative 
Lee  County  Electric  Cooperative 
'Sumter  Electric  Cooperative.  Inc. 
Withiacoochee  River  Electric  Cooperative 

State:  Georgia 

Regulatory  Authority:  Georgia  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Atlanta  Gas  Light  Company 
Gas  Light  Company  of  Columbus 


Electric  Utilities 

Investor-Owned: 
Georgia  Power  Company 
Savannah  Electric  and  Power  Company 
The  following  utilities  within  the  State  of 

Georgia  are  not  regulated  by  the  Georgia 

Public  Service  Commission. 

Electric  Utilities 

Publicly-Owned: 
'Albany  Water.  Gas  &  Light  Commission 
'Dalton  Water.  Light  &  Sink 

Rural  Electric  Cooperatives: 
'Douglas  County  Electric  Membership 

Corporation 
Cobb  Electric  Membership  Corporation 
'Flint  Electric  Membership  Corporation 
Jackson  Electric  Membership  Corporation 
North  Georgia  Electric  Membership 

Corporation 
'Walton  Electric  Membership  Corporation 

State:  Hawaii 

Regulatory  Authority:  Hawaii  Public 
Utilities  Commission. 

Gas  Utilities 
None. 

Electric  Utilities 

Investor-Owned: 

Hawaiian  Electric  Compai^.  ^"'B-J^^^^^. 

StatK  Idaho 

Regulatory  Authority:  Idaho  Public  Utilities 
Commission. 

Gas  Uti titles 

Investor-Owned: 
Intermountain  Gas  Company 
Washington  Water  Power  Company 

Electric  Utilities 

investor-Owned: 
Idaho  Power  Company 
Pacific  Power  and  Light  Company 
Utah  Power  and  Light  Company 
Washington  Water  Power  Light  Company 

State:  UUnoU 

Regulatory  Authority:  Illinois  Coaanetce 
Commission. 

Gas  Utilities 

Investor-Owned: 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
Illinois  Power  Company 
Iowa-Illinois  Gas  and  Electric  Company 
North  Shore  Gas  Company 
Northern  Illinois  Gas  Company 
Panhandle  Eastern  Pipeline  Company 
Peoples  Gas.  Light  and  Coke  Company 

Electric  Utilities 

Investor-Owned: 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
Commonwealth  Edison  Company 
Illinois  Power  Company 
Interstate  Power  Company     „  ." 
Iowa-Illinois  Gas  and  Electric  Coin'pany 
Union  Electric  Company 


The  following  covered  utility  within  the 
State  of  Illinois  is  not  regulated  by  the  Illinois 
Commerce  Commission: 

Electric  Utilities 

Publicly-Owned: 

Springfield  Water.  Light  and  Power 
Department 

State:  Indiana 

Regulatory  Authority:  Indiana  Public 
Service  Commission. 

Gas  Utilities 
Investor-Owned: 

Indiana  Gas  Company 

Northern  Indiana  Public  Service  Company 

Southern  Indiana  Gas  and  Electric 
Company 

Terre  Haute  Gas  Corporation 
Publicly-Owned: 

Citizens  Gas  and  Coke  Utility 

Electric  Utilities 

Investor-Owrned: 
Indiana  and  Michigan  Electric  Company 
Indianapolis  Power  and  Light  Company 
Northern  Indiana  PubUc  Service  Company 
Public  Service  Company  of  Indiana 
Southern  Indiana  Gas  and  Electric 
Company 

Publicly-Owned: 

'Richmond  Power  and  U^t 

StatK  Iowa 

Regulatory  Authority:  Iowa  Commerce 
Commission. 

Gas  Utilities 

Investor-O%vned: 
Interstate  Power  Company 
Iowa  Electric  Light  and  Power  Company 
Iowa-Illinois  Gas  and  Electric  Company 
Iowa  Power  and  Light  Company 
Iowa  Public  Service  Company 
Iowa  Southern  Utilities  Company 
Peoples  Natural  Gas  Company.  Division  of 
Intemorth.  Inc 

Electric  Utilities 
Investor-Owned: 

Interstate  Power  Company 

lowB  Electric  Light  and  Power  Company 

Iowa-Illinois  Gas  and  Electric  Company 

Iowa  Power  and  Light  Company 

Iowa  Public  Service  Company 

Iowa  Southern  Utilities  Company 

Union  Electric  Company 
Publicly-Owned:  The  Iowa  Commerce 
Commission  has  service  and  safety 
regulation  over  the  following  utilities — 

'Muscatine  Power  and  Water 

Omaha  Public  Power  District 

State:  Kansas 

Regulatory  Authority:  Kansas  Stale 
Corporation  Commission. 

Gas  Utilities 

Investor-Owned: 
Anadarko  Production  Company 
Arkansas-Louisiana  Gas  Company 
Gas  Service  Company 
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GneJey  Caa  CompaAy 
Kansas- Nebraska  Natucal  G«m  Owapany 
Kansas  Power  and  light  Campany 
Panhandle  Eastern  Pipeline  Company 
Peoples  Natural  Gas  Company.  DiviiioB  of 

Intemorth,  Inc. 
Union  Cat  Systsoi  btc 

Electric  UUUtiea 

Investor-Owned: 
Empire  District  Electric  Cooipany 
Kansas  City  Power  and  Light  Company 
Kansas  Gas  and  Electric  Company 
Kansas  Power  and  Light  Compny 
Southwestern  Public  Service  Conpany 
Western  Power  Division  of  Centel 

Rural  Electric  Cooperatrires: 
Midwest  Energy  Incoqxiratcd 
The  following  covered  utility  — ilhin  the 

State  of  Kansas  is  not  regulateid  by  the 

Kansas  State  Corporation  r-wretnisaiffB' 

Electric  Utilitim 

Public -Owned: 

Kansas  City  Board  of  Public  Utiiltiea 

Stala:  Kantucky 

Re^atory  Aothority:  Keatudcy  Energy 
Regulatory  Coowuaaton. 

Gob  Utilities 

Investor-Owned: 
Columbia  Gas  of  Kentucky,  fate 
Louisville  Gas  and  Electric  Company 
Union  Light.  Heat  aad  IV) wm  Company 
Western  Kentucky  Gas  Company 

Electric  Utilities 
Investor-Owned: 

Kentucky  Power  Company 

Kentucky  Utilities  Company 

Louisville  Gas  and  Electric  Company 

Union  Light,  Heat  and  Power  Coa^Muiy 
Rural  Electric  Cooperativee: 

Green  River  Eiectrtc  Corporation 

Henderson-Union  Rural  Electric 
Cooperative  Corporation 

The  following  covered  utilities  within  the 
State  of  Kentucky  are  not  regolated  by  the 
Kentucky  Energy  Regulatory  ComraissioiL 

Bowling  Green  Municipal  Utihtiee 

Owensboro  Municipal  Utilitias 

Pennyrile  Rural  Electric  Cooperative 
Corporation 

Warren  Rural  Electric  Cooperative 
Corporation 

West  Kentucky  Rural  Electric  Cooperative 
Corporation 

State:  Louisiana 

Regulatory  Authority:  Louiaiana  Public 
Service  Commission. 

Cos  Utilities 

Investor-Owned: 

Arkansas-Louisiana  Gas  Company 

Entex.  Inc. 

Gulf  States  Utilities  Company 

Louisiana  Gas  Service  Conpany 

New  Orleans  Public  Service.  Inc.  (East  and 

West  Bank) 
Trans  Louisiana  Gas  Company 

Electric  Utilities 
Investor-Owned: 


Arkansas  Power  and  Light 

Central  Louisiana  Electric  Company 

Gulf  States  Utilities  Company 

Louisiana  Power  and  Light  Company  (West 

Bank) 
New  Oriaans  Public  Sarwica.  kK.  (East 

Southwestern  Electric  Power  Company 
Rural  Electric  Cooperatives: 
Dixie  Electric  Membership  Corporation 
The  following  covered  utilities  withia  the 
State  of  Louisiana  are  not  regulated  by  the 
Louisiana  Public  Service  Commission: 

Electric  Utilities 
Publicly-Owned: 

Lafayette  Utilities  System 
Rural  Electric  Cooperatives: 

Soathwaat  Louisiana  Electric  Membership 
Corporation 

Bute:  Maine 

Regulatory  Authority:  Maine  Public 
Utilities  Commission. 

Cos  Utilities 
None. 

Electric  Utilities 
Investor-Owned: 

Bangor  Hydro-Electric  Company 

Central-Maine  Power  Company 

State:  Maryland 

Regulatory  Authority:  Maryland  PubKc 
Service  CommiMion. 

Gas  Utilities 

Inveator-Owned: 
Baltimore  Gas  and  Electric  Company 
Washington  Gas  Ught  Company 

Electric  Utilities 

investor-Owned: 
Baltimore  Gas  and  Electric  Conpany 
'Conowingo  Power  Company 
Delmarva  Powrer  and  Light  Company  of 

Maryland 
Potomac  Edison  Company 
Potomac  Electric  Power  Company 

Rural  Electric  Cooperatives: 
Southern  Maryland  Electric  Cooperative, 
Inc. 

State:  Massachusetts 

Regulatory  Authority:  Massachusetts 
Department  of  Public  Utilitias 

Gas  Utilities 
InveatorOwned 

Bay  State  Gas  Company 

Boston  Gas  Company 

Colonial  Gas  Energy  System 

Commoawealth  Gaa  Coo^jaiiy 

Lowell  Gag  Company 

Electric  Utilities 

Investor-Owned: 
Boston  Edison  Company 
Cambridge  Electric  Ught  Company 
Commonwealth  Electric  Company 
Eastern  Edison  Company 
Maaaachuaetts  Electric  Company 
Western  Massachusetts  Electric  Company 


State;  Michigan 

Regulatory  Authority:  Mii 
Service  Commisaian. 


Public 


Gaa  Utilities 

Investor-Owned: 
Consumers  Power  Company 
Michigan  Consolidated  Gas  Company 
Michigan  Gas  Utilities  Company 
Michigan  Power  Company 
Southeastern  Michigan  Gas  Company 
Wisconsin  Public  Service  Corporation 

Electric  Utilities 

Investor-Owned: 
Consumers  Power  Company 
Detroit  Edison  Company 
Indiana  and  Michigan  Electric  Company 
'Lake  Superior  District  Power  Company 
'Michigan  Power  Company 
Upper  Peninsula  Power  Company 
Wisconsin  Electnc  Power  Company 
Wisconsin  Public  Service  Corporation 
The  following  covered  utilities  within  the 

State  of  Michigan  are  not  regulated  by  the 

Michigan  Public  Service  Coamaaion: 

Gas  UtiliUes 
Investor-Owned: 
Battle  Creek  Gas  Company 

Electric  Utilities 
Publicly-Owned: 
Lansing  Board  of  Water  and  Ught 

State:  Minnesota 

Regulatory  Authority:  Minneaota  fhibiic 
Utility  Commiaaioa. 

Gas  Utilities 
Investor-Owned 

Inter-City  Gas  Company 

Interstate  Power  Company 

Iowa  Electric  Light  and  Power  Company 

Minnegasco,  Inc. 

Northern  States  Power  Caaipaay 

Peoples  Natural  Gas  Company-Oivisioa  of 
InterNorth,  lac. 

Electric  Utilities 

Investor-Owned: 
Interstate  Power  Company 
Minnesota  Power  and  Light  Company 
Northern  States  Power  Company 
Otter  Tail  Power  Company 

Rural  Electric  Cooperative: 
'Dakota  Electric  Association 

The  following  covered  utility  «irithin  the 
State  of  Minnesota  is  not  regulated  by  the 
Minnesota  Public  Service  Commission: 

Electric  Utilities 
Publicly-Owned; 

'Rochester  Department  of  Public  Utilitias 
Rural  Electric  Cooperatives: 

'Anoka  Electric  Cooperative 

SUte:  Mississippi 

Regulatory  Authority:  Mississippi  Public 
Service  Commission. 

Gas  Utilities 
Investor-Owned: 
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Entex.  Inc. 

Mississippi  Valley  Gas  Company 

Electric  Utilities 
Investor-Owned: 

Mississippi  Power  and  Light  Company 

Mississippi  Power  Company 

The  following  covered  utilities  within  the 
State  of  Mississippi  are  not  regulated  by  the 
Mississippi  Public  Service  Commission. 

Electric  Utilities 

Rural  Electric  Coo(>era lives: 
'Alcom  County  Electric  Power  Association 
'Coast  Electric  Power  Association 
'4-County  Electric  Power  Association 
'Singing  River  Electiic  Power  Association 
'Southern  Pine  Electric  Power  Association 
Tombigbee  Electric  Power  Association 

State:  Missouri 

Regulatory  Authority:  Missouri  Public 
Service  Commission 

Gas  Utilities 

Investor-Owned: 
Associated  Natural  Gas  Company 
Gas  Service  Company 
Laclede  Gas  Company  Consolidated 
Missouri  Public  Service  Company 
Peoples  Natural  Gas  Company  Division  of 
InterNorth,  Inc. 

Electric  Utilities 

Investor-Owned: 
Empire  District  Electric  Company 
Kansas  City  Power  and  Light  Company 
Missouri  Public  Service  Company 
St.  Joseph  Light  and  Power  Company 
Union  Electric  Company 
The  following  covered  utilities  within  the 

State  of  Missouri  are  not  regulated  by 

Missouri  Public  Service  Commission. 

Gas  Utilities 
Investor-Owned: 

Cities  Service  Gas  Company 
Publicly-Owned: 

Springfield  City  Utilities 

Electric  Utilities 

Publicly-Owned: 

'Independence  Power  and  Light 

Department 
Springfield  City  Utilities 

State:  Montana 

Regulatory  Authority:  Montana  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Montana-Dakota  Utilities  Company 
Montana  Power  Company 

Electric  Utilities 

Investor-Owned: 
Black  Hills  Power  and  Light  Company 
Montana-Dakota  UtiliUes  Company 
Montana  Power  Company 
Pacific  Power  and  Light  Company 
Washington  Water  Power  Company 


4lB^9 


SUte:  Nebraska 

Regulatory  Authority-Nebraska  Public 
Service  Commission. 

The  Commission  does  not  regulate  the 
rates  and  service  of  the  gas  and  electric 
utilities  of  the  State  of  Nebraska. 

The  following  covered  utilities  «vithin  the 
State  of  Nebraska  are  not  regulated  by  the 
Nebraska  Public  Service  Commission. 

Electric  Utilities 

Publicly-Owned: 
Lincoln  Electric  System 
Nebraska  Public  Power  District 
Omaha  Public  Power  District 

Gas  Utilities 
Investor-Owned: 

Gas  Service  Company 

Iowa  Electric  Light  and  Power  Company 

Iowa  Public  Service  Company 

KN  Energy,  Inc. 

Minnegasco,  Inc. 

Northwestern  Public  Service  Company 

Peoples  Natural  Gas  Company  Division  of 
Intemorih.  Inc. 

The  governing  body  of  each  Nebraska 
municipality  exercises  ratemaking 
jurisdiction  over  gas  utility  rates,  operations 
and  services  provided  by  a  gas  utility  within 
its  city  or  town  limits.  These  municipal 
authorities  would  be  State  agencies  as 
defined  by  PURPA,  and  thus  have 
responsibilities  under  PURPA  identical  to 
those  of  the  State  regulatory  authority. 
Publicly-Owned: 

Metropolitan  Utilities  District  of  Omaha 

State:  Nevada 

Regulatory  Authority:  Nevada  Public 
Service  Commission. 

Gas  Utilities 
Investor-Owned: 
Southwest  Gas  Corporation 

Electric  Utilities 
Investor-Owned: 

Idaho  Power  Company 

Nevadd  Power  Company 

Sierre  Pacific  Power  Company 

State:  New  Hampshire 

Regulatory  Authority:  New  Hampshire 
Public  Utilities  Commission. 

Electric  Utilities 
Investor-Owned: 
Public  Service  Company  of  New 
Hampshire 

State:  New  fersay 

Regulatory  Authority:  New  Jersey 
Department  of  Energy  Board  of  Public 
Utilities. 

Gas  Utilities 

Investor-Owned: 
Elizabethtown  Gas  Company 
New  Jersey  Natural  Gas  Company 
Public  Service  Electric  and  Gas  Company 
South  Jersey  Gas  Company 

Electric  Utilities 
Investor-Owned: 


Atlantic  City  Electric  Company 
Jersey  Central  Power  and  Light  Company 
Public  Service  Electric  and  Gas  Company 
Rockland  Electric  Company 

State:  New  Mexico 

Regulatory  Authority:  New  Mexico  Public 
Service  Commission. 

Gas  Utilities 
Gas  Company  of  New  Mexico 

Electric  Utilities 

Investor-Owned: 
El  Paso  Electric  Company 
Public  Service  Company  of  New  Mexico 
Southwestern  Public  Service  Company 
Texas-New  Mexico  Power  Company 

Rural  Electric  Cooperative: 
•Lea  County  Electric  Cooperative.  Ina 

State:  New  York 

Regulatory  Authority:  New  York  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Brooklyn  Union  Gas  Company 
Columbia  Gas  of  New  York,  Inc. 
Consolidated  Edison  Company  of  New 

York,  Inc. 
Long  Island  Lighting  Company 
National  Fuel  Gas  Distribution  Corporation 
New  York  State  Electric  and  Gas 

Corporation 
Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Electric  Corporation 

Electric  Utilities 
Investor-Owned: 
Central  Hudson  Gas  and  Electric 

Corporation 
Consolidated  Edison  Company  of  New 

York 
Long  Island  Lighting  Company 
New  York  States  Electric  and  Gas 

Corporation 
Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Electric  Corporation 
The  following  covered  utility  within  the 
State  of  New  York  is  not  regulated  by  the 
New  York  Public  Service  Commission: 

Electric  Utilities 
Publicly-Onvned: 
Power  Authority  of  New  York 

State;  North  Carolina 

Regulatory  Authority:  North  Carolina 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
North  Carolina  Natural  Gas  Corporation 
Piedmont  Natural  Gas  Company 
Public  Service  Company,  Ina  of  North 
Carolina 

Electric  Utilities 
Investor-Owned: 

Carolina  Power  and  Light  Company 

Duke  Power  Company 

Nantahala  Power  &  Light  Company 


\, 
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Virgbiia  Bectiic  and  l\>wer  Company 
HMfcluNing  corered  utilities  within  the 
State  of  North  Carolina  are  not  regulated  by 
the  North  Carolina  UtHities  Connnission: 

Electric  Utilitiea 
ftibJiely-Owned: 

Fayetteville  Public  Works  Cominission 

'Greenville  Utilities  Commisskn 

'High  Point  Electric  Utikty  DepartMent 

•Rocky  Mount  Public  Utilities 

'Wilson  Utilities  Department 
Rural  Electric  Cooperatives: 

'Blue  Ridge  Electric  Membership  Corp. 

'Ralherford  Electric  Membership 
Corporation 

Slate:  North  DakoU 

Regulatory  Authority:  North  Dakota  Public 
Service  Conunission. 

Gas  Utilities 

Investor-Owned: 

Montana  Dakota  Utilities  Company 
Northern  States  Power  Company 

Electric  Utilities 

Investor-Owned: 

Montana  Dakota  Utilities  rtwipany 
Northern  States  Power  Company 
Otter  Tail  Power  Company 

State:  Ohio 

Regulatory  Authority:  Ohio  Public  Utihties 
Commission. 

Gas  Utilities 
Investor-Owned: 

Cincinnati  Gas  and  Electric  Company 

Columbia  Gas  of  Ohio,  Inc. 

Dayton  Power  and  Light  Company 

East  Ohio  Gas  Company 

National  Gas  and  Oil  Company 

West  Ohio  Gas  Company 

Electric  Utilities 
Investor-Owned: 

Cincinnati  Gas  and  Eiectnc  Company 

Cleveland  Electric  Illuminating  Company 

Columbus  and  Southern  Ohio  Electric 
Company 

Dajrton  Power  and  Light  Company 

Monongahela  Power  Compaay 

Ohio  Edison  Company 

Ohio  Power  Company 

Toledo  Edison  Company 

The  following  covered  utilities  within  the 
Stale  of  Ohio  are  not  regulated  by  the  Ohio 
Public  Utilities  Commissioa: 

Electric  Utilities 

Publicly-Owned: 

'Cleveland  Division  of  Light  and  Power 

Rural  Electric  Cooperatives: 

South  Central  Power  Company 

SUta:  Oklabonui 

Regulatory  Authority:  Oklahoma 
Corporation  Commission 

Gas  Utilities 

Investor-Owned: 

Arkansas-Louisiana  Gu  Company 
Arkansaa-Ok  lahoaia  Gas  Corporation 


Gas  Service  Company 
lam  Star  Gas  Company 
Oklahoma  Natural  Gas  Company 
Soothera  Union  Gas  Company 
Union  Gas  Sjrstcm  Inc. 

Electric  Utilitiea 

Investor-Owned: 
Empire  District  Electric  Company 
Oklahoma  Gas  and  Electric  Company 
Public  Service  Company  of  Oklahoma 
Southwestern  Public  Service  Company 

Rural  Electric  Cooperative: 
'Cotton  Electric  Cooperative 

Gas  Utilities 

Investor-Owned: 
Cities  Service  Gas  Company 

State:  OregoD 

Regulatory  Authority:  Public  Utility 
Commissioner  of  Oregon. 

Gas  UlUkiea 

Investor-Owned: 
Cascade  Natural  Gas  Corporation 
Northwest  Natural  Gas  Company 

Ekctric  Utilitiea 

Investor-Owned: 
*CP  National  Corporation 
Idaho  Power  Company 
Pacific  Power  and  Light  Company 
Portland  General  Electric  Company 
The  following  covered  utilities  within  the 

State  of  Oregon  are  not  regulated  by  the 

Public  Utility  Commissioner  of  Oregon: 

Electric  Utilities 

Publicly-Owned: 
Central  Lincoln  People's  Utility  District 
'Clatskanie  People's  Utility  District 
Eugene  Water  and  Electric  Board 
'Springfleld  UUlities  Board 

Rural  Electric  Cooperatives: 

'Umatilla  Electric  Cooperative  Association 

State:  Pennsylvania 

Regulatory  Authority:  Pennsytvania  Public 
Utility  Commissioa. 

Gas  UUlitiea 
Investor-Oiwned: 

Carnegie  Natural  Gas  Company 

Columbia  Gas  of  Pennsylvania,  Ine. 

Equitable  Gas  Company 

National  Fuel  Gas  Distribution  Corporation 

North  Perm  Gas  Company 

Pennsylvania  Gas  and  Water  Company 

Peoples  Natural  Gas  Company 

Philadelphia  Ellectric  Company 

T.W.  Phillips  Gas  and  Oil  Company 

UGI  Corporation 

Electric  Utilitiea 
Investor-Owned: 

Duquesne  Light  Company 

Metropolitan  Edison  Company 

Pennsylvania  Electric  Company 

Pennsylvania  Power  Company 

Pennsylvania  Power  and  Light  Company 

Philadelphia  Electric  Company 

'UGI — Luzerne  Electric  Company 

West  Penn  Power  Company 


The  following  covered  utility  within  the 
State  of  Pennsylvania  is  not  regulated  by  the 
Pennsylvania  Public  Utility  Commissioa: 

Gas  Utilities 
Investor-Owned: 
Phildelphia  Gas  Works 

State:  Puerto  Rico 

Regulatory  Authority:  Puerto  Rico  Public 
Service  Commission. 

Gas  Utilities 
None. 

Electric  UUlitiea 

None 

The  following  covered  utihty  within  Puerto 
Rico  is  not  regulated  by  the  Puerto  Rioo 
Public  Service  Commission: 

Electric  Utilities 
Publicly-Owned: 
Puerto  Rico  Electric  Power  Authority 

State:  Rhode  Island 

Regulatory  Authority:  Rhode  Island  Public 
Utilities  Commission. 

Gas  Utilitiea 
Investor-Owned: 
Providence  Gas  Company 

Electric  Utilitiea 
Investor-Owned: 

Blackstone  Valley  Electric  Company 

Narragansett  Electric  Company 

State:  South  CatoUna 

Regulatory  Authority:  South  Carolina 
Public  Service  Commission. 

Gas  Utilitiea 

Investor-Owned: 
Carolina  Pipeline  Company 
Piedmont  Natural  Gas  Company 
South  Carolina  Electric  and  Gas  Company 

Electric  Utilitiea 
Investor-Owned: 

Carolina  Power  and  Light  Company 

Duke  Power  Company 

South  Carolina  Electric  and  Gas  Company 

The  following  covered  utilities  «vithin  the 
State  of  South  Carolina  are  not  regulated  by 
the  South  Carolina  Public  Service 
Commission: 

Electric  Utilities 
Publidy-Owned: 

South  Carolina  Public  Service  Authority 
Rural  Electric  Cooperatives: 

'Berkeley  Electric  Cooperatives,  inc. 

'Palmetto  Electric  Cooperative,  Inc. 

State:  South  Dakota 

Regulatory  Authority:  South  Dakota  l>nb(ic 
UtiUties  Conunission. 

Gas  Utilitiea 
Investor-Owned: 

Iowa  Public  Service  Company 

Minnegasco,  Inc. 

Montana-Dakota  Utilities  Company 
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Northwestern  Public  Service  Company 

Electric  Utilities 

Investor-Owned: 
Black  Hills  Power  and  Light  Company 
Iowa  Public  Service  Company 
Montana-Dakota  Utilities  Company 
Northern  States  Power  Company 
Northwestern  Public  Service  Company 
Otter  Tail  Power  Company 

The  following  covered  utility  within  the 
State  of  South  Dakota  is  not  regulated  by  the 
South  Dakota  Public  Service  Commission: 

Electric  Utilities 
Publicly-Owned: 
Nebraska  Public  Power  District 

State:  Tennessee 

Regulatory  Authority:  Tennessee  Public 
Service  Commission. 

Gas  Utilities 
Investor-Owned: 

Chattanooga  Gas  Company 

Nashville  Gas  Company 

Electric  Utilities 
Investor-Owned: 

Kingsport  Power  Company 

The  following  covered  utilities  within  the 
State  of  Tennessee  are  not  regulated  by  the 
Tennessee  Public  Service  Commission: 

Electric  Utilities 
Publicly-Owned: 
'Bristol  Tennessee  Electric  System 
Chattanooga  Electric  i'ower  Board 
'Clarksville  Department  of  Electricity 
•Cleveland  Utilities 
'Greensville  Light  and  Power  System 
Jackson  Utility  Division — ^Electric 

Department 
Johnson  City  Power  Board 
iCnoxville  Utilities  Board 
'Lenoir  City  Utilities  Board 
Memphis  Light  Gas  and  Water  Division 
'Murfreesboro  Electric  Department 
Nashville  Electric  Services 
'Sevier  County  Electric  System 
Rural  Electric  Cooperatives: 
'Appalachian  Electric  Cooperative 
Cumberland  Electric  Membership 

Corporation 
'Duck  River  Electric  Membership 

Corporation 
'Gibson  County  Electric  Membership 

Corporation 
'Meriwether  Lewis  Electric  Cooperative 
Middle  Tennessee  Electric  Membership 

Corporation 
'Southwest  Tennessee  Electric 

Membership  Corporation 
'Tri-County  Electric  Membership 

Corporation 
'Upper  Cumberland  Electric  Membership 

Corporation 
Volunteer  Electric  Cooperative 

Gas  Utilities 
Publicly-Owned: 
Memphis  Light.  Gas  and  Water  Division 


State:  Tennessee 

Regulatory  Authority:  Tennessee  Valley 
Authority. 

Gas  Utilitiea 
None. 

Electric  Utilities! 
Publicly-Owned: 
'Bowling  Green  Municipal  Utilities 
'Bristol  Tennessee  Electric  System 
Chattanooga  Electric  Power  Board 
'Clarksville  Department  of  Electricity 
'Cleveland  Utilities 
Decatur  Electric  Department 
Florence  Electric  Department 
'Greeneville  Light  and  Power  System 
Huntsville  Utilities 
Jackson  Utility  Division — ^Electric 

Department 
Johnson  City  Power  Board 
Knoxville  Utiliiies  Board 
'Lenoir  City  Utilities  Board 
Memphis  Light,  Gas  and  Water  Division 
'Murfreesboro  Electric  Department 
Nashville  Electric  Service 
'Sevier  County  Electric  System 
Rural  Electric  Cooperatives: 
'Appalachian  Electric  Cooperative 
Cumberland  Electric  Membership 

Corporation 
'Duck  River  Electric  Membership 

Corporation 
'Four-County  Electric  Power  Association 
'Gibson  County  Electric  Membership 

Corporation 
'Meriwether  Lewis  Electric  Cooperative 
Middle  Tennessee  Electric  Membership 

Corporation 
North  Georgia  Electric  Membership 

Corporation 
Pennyrile  Rural  Electric  Cooperative 

Corporation 
'Southwest  Tennessee  Electric 

Membership  Corporation 
'Tombigbee  Electric  Power  Association 
'Tri-County  Electric  Membership 

Corporation 
'Upper  Cumberland  Electric  Membership 

Corporation 
Volunteer  EUectric  Cooperative 
Warren  Rural  Electric  Cooperative 

Corporation 
'West  Kentucky  Rural  Electric  Cooperative 

Corporation 

State:  Texas 

Regulatory  Authority:  Texas  Public  Utility 
Commission. 

Gas  Utilities 
Investor-Owned: 
None. 

Electric  Utilities 

Investor-Owned: 
Central  Power  and  Light  Company 
El  Paso  Electric  Company 
Gulf  States  Utilities 
Houston  Lighting  and  Power  Company 
Southwestern  Electric  Power  Company 
'Southwestern  Electric  Service  Company 
Southwestern  Public  Service  Company 
Texas-New  Mexico  Power  Company 
Texas  Utilities  Electric  Company 


West  Texas  Utilities  Company 
Publicly-Owned: 

'Lower  Colorado  River  Authority 
Rural  Electric  Cooperatives: 
'Bluebonnet  Electric  Cooperative.  Inc. 
'Guadalupe  Valley  Electric  Cooperative 
Pedemales  Electric  Cooperative 
'Sam  Houston  Electric  Cooperative 
The  governing  body  of  each  Texas 
municipality  exercises  exclusive  original 
jurisdiction  over  electric  utility  rates, 
operations  and  services  provided  by  an 
electric  utility  (whether  privately  owned  or 
publicly  owned),  within  its  city  or  town 
limits,  unless  the  municipality  has 
surrendered  this  jurisdiction  to  the  Texas 
Public  Utility  Commission.  The  Commission 
hears  de  novo  appeals  from  the  decisions  of 
such  municipalities.  These  municipal 
authorities  would  be  State  agencies  as 
defined  by  PURPA.  and  thus  have 
responsibilities  under  PURPA  identical  to 
those  of  a  State  regulatory  authority. 

The  municipally-owned  electric  utilities 
listed  below  are  not  under  the  commission's 
original  ratemaking  jurisdiction. 

Electric  Utilities 
Pubhcly-Owned; 

Austin  Electric  Department 

Garland  Electric  Department 

'Lubbock  Power  and  light 

San  Antonio  City  Pubhc  Service  Board 

State:  Texas 

Regulatory  Authority:  Railroad 
Commission  of  Texas. 

Gas  Utilities 
Investor-Owned: 

Energas  Company 

Entex,  Ina 

Lone  Star  Gas  Company,  a  division  of 
ENSERCH  Corp. 

Southern  Union  Company 

The  governing  body  of  each  Texas 
mimicipality  exercises  exclusive  original 
ratemaking  jurisdiction  over  gas  utility  rates, 
operations,  and  services  provided  by  a  gas 
utility  within  its  city  or  town  limits,  subject  to 
appellate  review  by  the  Railroad  Commission 
of  Texas.  These  municipal  authorities  would 
be  State  agencies  as  defined  by  PURPA  and 
thus  have  responsibilities  under  PURPA 
identical  to  those  of  a  State  regulatory 
authority. 

The  following  covered  utilities  within  the 
State  of  Texas  are  not  regulated  by  the 
Railroad  Cominission  of  Texas.  (The  Railroad 
Commission's  appellate  authority  does  not 
extend  to  municipally  owned  gas  utilities.) 

Gas  Utilitiea 
Public-Owned: 
City  Public  Service  Board  (San  Antonio) 

State:  Utah 

Regulatory  Authority;  Utah  Public  Service 
Commission. 

Gas  Utilities 
Investor-Owned: 
Mountain  Fuel  Supply  Company 
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Electric  Utilities 
Investor-Owned: 

Utah  Power  and  Light  Compai^ 
Rural  Electric  Cooperatives: 

Moon  Lake  Electric  Association 

State:  VeimoDl 

Regulatory  Airthority:  Vermont  PviAic 
Service  Board. 

Gas  Utilities 

None. 
Electric  UtilHiea 
Investor-Owned: 
Central  Vermont  Public  Service 

Corporation 
Green  Mountain  Power  Corporation 
Public  Service  Company  of  New 
Hampshire 

State:  Vti^nta 

Regulatory  Authority:  Virginia  State 
Corporation  Commission. 

Gas  Utilities 
Investor-Owned: 

Columbia  Gas  of  Virginia,  Inc. 

Commonwealth  Gas  Services,  Inc. 

Northern  Virginia  Natural  Gas 

Virginia  Natural  Gas 

Electric  Utilities 

Investor-Owned: 
Appalachian  Power  Company 
Delmarva  Power  and  Light  Company 
'Old  Dominion  Power  Company 
Potomac  Edison  Company 
Potomac  Electric  Power  Company 
Virginia  Electric  and  Power  Company 

Rural  Electric  Cooperatives 

Northern  Virginia  Electric  Cooperative 
Rappahannock  Electric  Cooperative 
The  following  covered  utility  within  the 
State  of  Virginia  is  not  regulated  by  the 
Virginia  Slate  Corporation  Commission. 

Gas  Utilities 

Publicly-Owned: 

City  of  Richmond,  Virginia,  Department  of 
Public  Utilities 

Electric  Utilities 

Publicly-Owned: 

'Danville  Water.  Gas  &  Electric 

State:  Washington 

Regulatory  Authority:  Washington  Utilities 
and  Transportation  Commissioo. 

Gas  Utilities 

Investor-Owned: 
Cascade  Natural  Gas  Corporation 
Northwest  Natural  Gas  Company 
Washington  Natural  Gas  Company 
Washington  Water  Power  Company 

Electric  Utilities 

Investor-Owned: 
Pacific  Power  and  Light  Company 
Puget  Sound  Power  and  Light  Company 
Washington  Water  Power  Company 
The  following  covered  utilities  within  the 

State  of  Washington  are  not  regulated  by  the 


Washington  Utilities  and  Transportation 
Commission. 

Electric  Utilities 

Publicly-Owned: 

'Port  Angeles  Light  and  Water  Departaient 
Public  Utility  District  No.  1  of  Benton 

County 
Public  Utility  District  No.  1  of  Chelan 

County 
Public  Utihty  District  No.  1  of  Clark  County 
Public  Utility  District  No.  1  of  Cowlitz 

County 
'Public  Utihty  District  No.  1  of  Douglas 

Coimty 
•Public  Utility  District  No.  1  of  Franklin 

County 
Public  Utility  District  No.  1  of  Grant  County 
Public  Utility  District  No.  1  of  Grays 

Harbor  County 
•Public  Utility  District  No.  1  of  Lewis 

County 
Public  Utility  District  No.  1  of  Snohomish 

County 
•Richland  Energy  Service  Department 

Seattle  City  Light  Department 
Tacoma  Public  Utility — Light  Division 

State:  West  Virginta 

Regulatory  Autlrority:  West  Virginia  Public 
Service  Commissioa. 

Gas  Utilities 
Investor-Owned: 

Equitable  Gas  Company 

Hope  Gas,  Incorporated 

Mountaineer  Gas  Compaiqr 

Electric  Utilities 

Investor-Owned: 

Appalachian  Power  Company 
Monongahela  Power  Company 
Potomac  Edison  Company 
Virginia  Electric  and  Power  Company 
Wheeling  Electric  Company 

State:  Wisconsin 

Regulatory  Authority:  Wisconsin  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Madison  Gas  and  Electric  Company 
Northern  States  Power  Company 
Wisconsin  Fuel  and  Light  Company 
Wisconsin  Gas  Company 
Wisconsin  Natural  Gas  Company 
Wisconsin  Power  and  Light  Company 
Wisconsin  Public  Service  Coiporatioa 

Electric  Utilities 

Investor-Owned: 
'Lake  Superior  District  Power  Company 
Madison  Gas  and  Electric  Company 
Northern  States  Power  Company 
Wisconsin  Electric  Power  Company 
Wisconsin  Power  and  Light  Company 
Wisconsin  Public  Service  Corporation 

State:  Wyoming 

Regulatory  Authority:  Wyoming  Public 
Service  Commission. 

Gas  Utilities 
Investor-Owned: 
Cheyenne  Light  Fuel  and  Power  Company 


Kansas-Nebraska  Natural  Gas  Company 
Moniana-Oakota  Utilities  Company 
Mountain  Fuel  Supply  Company 

Electric  Utilities 

Investor-Owned: 
Black  Hills  Power  and  Light  Company 
Montana-Dakota  Utilities  Company 
Pacific  Power  and  Light  Company 
Utah  Power  and  Light  Company 

Rural  Electric  Cooperative: 
Tri-Country  Electric  Association.  Inc. 

ApiMadixB 

Electric  Utilities 

All  utilities  listed  below  had  electric  energy 
sales,  for  purposes  other  than  resale,  in 
excess  of  500  million  kilowatt  hours  in  1976. 
1977, 1978, 1979,  1980,  1981, 1982,  1983, 1984  or 
1985.  All  except  those  marked  (*)  are  covered 
by  PURPA  Title  I  and  NECPA  Titles  U  and 
VII.  Utilities  marked  (*)  either  did  not  exceed 
the  NECPA  threshold  of  750  million  kilowatt- 
hour  in  1985  for  purposes  otker  than  resale,  or 
do  not  have  residential  or  commerical  sales 
and  therefore,  are  not  covered  by  NECTA 
Titles  U  and  VII.  The  utilities  listed  more  than 
once  have  sales  in  more  than  one  State,  and 
those  States  are  indicated  by  abbreviations 
in  parentheses. 

Investor-Owned: 
Alabama  Power  Company 
Appalachian  Power  Company  (VA| 
Appalachian  Power  Company  JWVJ 
Arizona  Public  Service  Company 
Arkansas  Power  &  Light  Company  (AR| 
Arkansas  Power  &  Light  Company  [LAj 
Atlantic  City  Electric  CoD4>any 
Baltimore  Gas  &  Electric  Company 
Bangor  Hydro-Electric  Company 
Black  Hills  Power  &  Light  Company  [MT] 
Black  Hills  Power  &  Light  Company  |SD] 
Black  Hills  Power  ft  Light  Company  [WY] 
Blackstone  Valley  Electric  Company 
Boston  Edison  Company 
Cambridge  Electric  Light  Company 
Carolina  Power  ft  Light  Company  (NC] 
Carolina  Power  ft  Light  Company  [SC] 
Central  Hudson  Gas  ft  Electric  Corporation 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
Central  Louisiana  Electric  Company 
Central  Maine  Power  Company 
Central  Power  ft  Light  Company 
Central  Vermont  Public  Service 

Corporation 
Cinciimati  Gas  ft  Electric  Company 
Cleveland  Electric  Illuminating  Company 
Columbus  and  Southern  Ohio  Electric 

Company 
Commonwealth  Edison  Company 
Commonwealth  Electric  Company 
Connecticut  Light  ft  Power  Company 
'Conowingo  Power  Company 
Consolidated  Edison  Company  of  New 

York 
Consumer  Power  Company 
'CP  National  Corporation 
Dayton  Power  A  Light  Company 
Delmarva  Power  A  Light  Company  (DE] 
Delmarva  Power  ft  Light  Company  (VA] 
Delmarva  Power  ft  Light  Company  of 

Maryland 
Detroit  Edison  Company 
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Duke  Power  Company  (NCJ 

Duke  Power  Company  (SC) 

Duquesne  Light  Company 

Eastern  Edison  Company 

El  Paso  Electric  Company  |NM] 

El  Paso  Electric  Company  [TXJ 

Empire  District  Electric  Company  |AR| 

Empire  District  Electric  Company  |KS| 

Empire  District  Electric  Company  (MO| 

Empire  District  Electric  Company  (OK] 

Florida  Power  Corporation 

Florida  Power  ft  Light  Company 

Georgia  Power  Company 

Green  Mountain  Power  Corporation 

Gulf  Power  Company 

Gulf  States  Utilities  Company  (IJVj 

Gulf  States  Company  (TX) 

Hawaiian  Electric  Company  Inc. 

Houston  Lighting  ft  Power  Company 

Idaho  Power  Company  (ID) 

Idaho  Power  Company  (NVj 

Idaho  Power  Company  (OR) 

Illinois  Power  Company 

Indiana  ft  Michigan  Electric  Company  (IN) 

Indiana  ft  Michigan  Electric  Company  (MI) 

Indianapolis  Power  ft  Light  Company 

Interstate  Power  Company  (lA) 

Interstate  Power  Company  (IL) 

Interstate  Power  Company  (MN) 

Iowa  Electric  Light  ft  Power  Company 

Iowa-Illinois  Gas  ft  Electric  Company  (lA) 

Iowa-Illinois  Gas  ft  Electric  Company  (IL) 

Iowa  Power  ft  Light  Company 

Iowa  Public  Service  Company  (LA) 

Iowa  Public  Service  Company  (SD) 

Iowa  Southern  Utilities  Company 

(ersey  Central  Power  ft  Light  Company 

Kansas  City  Power  ft  Light  Company  (KS) 

Kansas  City  Power  ft  Light  Company  (MO) 

Kansas  Gas  ft  Electric  Company 

Kansas  Power  ft  Light  Company 

Kentucky  Power  Company 

Kentucky  Utilities  Company 

Kingsport  Power  Company 

•I.ake  Superior  District  Power  Company 

(MI) 
'Lake  Superior  District  Power  Company 

(WI) 
Long  Island  Lighting  Company 
Louisiana  Power  ft  Light  Company 
Louisville  Gas  ft  Electric  Company 
Madison  Gas  ft  Electric  Company 
Massachusetts  Electric  Company 
Metropolitan  Edison  Company 
'Michigan  Power  Company 
Minnesota  Power  ft  Light  Company 
Mississippi  Power  Company 
Mississippi  Power  ft  Light  Company 
Missouri  Public  Service  Company 
Monongahela  Power  Company  (OH|    • 
Monongahela  Power  Company  [WV) 
Montana-Dakota  Utilities  Company  (MT) 
Montana-Dakota  Utilities  Company  (ND) 
Montana-Dakota  Utilities  Company  (SD) 
Montana-Dakota  Utilities  Company  (WY) 
Montana-Dakota  Power  Company 
Nantahala  Power  ft  Light  Company 
Narraganselt  Electric  Company 
Nevada  Power  Company 
New  Orleans  Public  Service  Inc. 
New  York  State  Electric  ft  Gas  Corporation 
Niagara  Mohawk  Power  Company 
Northern  Indiana  Public  Service  Company 
Norihem  States  Power  Company  (MN) 
Northern  States  Power  Company  (ND) 
Northern  Slates  Power  Company  (SD) 


Northern  States  Power  Company  (WI) 
Northwestern  Public  Service  Company 
Ohio  Edison  Company 
Ohio  Power  Company 
Oklahoma  Gas  ft  Electric  Company  (ARJ 
Oklahoma  Gas  ft  Electric  Company  (OK| 
Old  Dominion  Power  Company 
Orange  ft  Rockland  Utilities 
Otter  Tail  Power  Company  (MN) 
Otter  Tail  Power  Company  (ND) 
Otter  Tail  Power  Company  (SD) 
Pacific  Gas  ft  Electric  Company 
Pacific  Power  Light  Company  (CA) 
Pacific  Power  Light  Company  (ID) 
Pacific  Power  Light  Company  (MT) 
Pacific  Power  Light  Company  (OR) 
Pacific  Power  Light  Company  (WA) 
Pacific  Power  Light  Company  (WY) 
Pennsylvania  Electric  Company 
Pennsylvania  Power  ft  Light  Company 
Pennsylvania  Power  Company 
Philadelphia  Electric  Company 
Portland  General  Electric  Company 
Portland  General  Electric  Company 
Potomac  Edison  Company  (MD) 
Potomac  Edison  Company  (VA) 
Potomac  Edison  Company  (WV) 
Potomac  Edison  Power  Company  (DC) 
Potomac  Edison  Power  Company  (MD) 
Potomac  Edison  Power  Company  (VA) 
Public  Service  Company  of  Colorado 
Public  Service  Company  of  Indiana 
Public  Service  Company  of  New 

Hampshire  (NH) 
Public  Service  Company  of  New 

Hampshire  (VT) 
Public  Service  Company  of  New  Mexico 
Public  Service  Company  of  Oklahoma 
Public  Service  Electric  and  Gas  Company 
Puget  Sound  Power  ft  Light  Company 
Rochester  Gas  ft  Electric  Corporation 
Rockland  Electric  Company 
St.  Joseph  Light  ft  Power  Company 
San  Diego  Gas  ft  Electric  Company 
Savannah  Electric  ft  Power  Company 
Sierra  Pacific  Power  Company  (CA) 
Sierra  Pacific  Power  Company  (NV) 
South  Carolina  Electric  ft  Gas  Company 
Southern  California  Edison  Company 
Southern  Colorado  Power  Division  of 

Centel(CO) 
Southern  Indiana  Gas  ft  Electric  Company 
Southwestern  Electric  Power  Company 

(AR) 
Southwestern  Electric  Power  Company 

(LA) 
Southwestern  Electric  Power  Company 

(TX) 
Southwestern  Electric  Service  Company 
Southwestern  Public  Service  Company  (KS) 
Southwestern  Public  Service  Company 

(NM) 
Southwestern  Public  Service  Company 

(OK) 
Southwestern  Public  Service  Company 

(TX) 
Tampa  Electric  Company 
Texas-New  Mexico  Power  Company 
Texas  Utilities  Electric  Company 
Toledo  Edison  Company 
Tucson  Electric  Power  Company 
'UGI-Luzeme  Electric  Division 
Union  Electric  Company  (LA) 
Union  Electric  Company  (IL) 
Union  Electric  Company  (MO) 
Union  Light,  Heat  ft  Power  Company 


United  Illuminating  Company 
'Upper  Peninsula  Power  Company 
Utah  Power  ft  Light  Company  (ID) 
Utah  Power  ft  Light  Company  (UT) 
Utah  Power  ft  Light  Company  (WY) 
Viiginia  Electric  ft  Power  Company  (NC) 
Virginia  Electric  ft  Power  Company  (VA) 
Virginia  Electric  ft  Power  Company  (WV) 
Washington  Water  Power  Company  (ID) 
Washington  Water  Power  Company  (MT) 
Washington  Water  Power  Company  (WA) 
West  Penn  Power  Company 
West  Texas  Utilities  Company 
Western  Massachusetts  Electric  Company 
Western  Power  Division  of  Centel  (KS) 
Wheeling  Electric  Company 
Wisconsin  Electric  Power  Company  (MI) 
Wisconsin  Electric  Power  Company  (WI) 
Wisconsin  Power  ft  Light  Company 
Wisconsin  Public  Service  Corporation  (MI) 
Wisconsin  Public  Service  Corporation  (WI) 
Publicly-Owned; 

'Albany  Water,  Gas  ft  Light  Commission 

(GA) 
Anaheim  Public  Utilities  Department  (CA) 
'Anchorage  Municipal  Light  ft  Power 

Department  (AK) 
Austin  Electric  Department  (TX) 
'Bowling  Green  Municipal  Utilities  (KY) 
'Bristol  Tennessee  Electric  System  (TN) 
'Brownsville  Pubhc  Utility  Board  (TX) 
Burbank  Public  Service  Department  (CA) 
Central  Lincoln  People's  Utility  District 

(OR) 
Chattanooga  Electric  Power  Board  (TN) 
'Clarksville  Department  of  Electricity  (TN) 
'Clatskanie  People's  Utility  District  (OR) 
'Cleveland  Division  of  Light  ft  Power  (OH) 
'Cleveland  Utilities  (TN) 
Colorado  Springs  Department  of  Utilidet 

(CO) 
•Dalton  Water,  Light  ft  Sink  (GA) 
•Danville  Water,  Gas  ft  Electric  (VA) 
Decatur  Electric  Department  (AL) 
'Dothan  Electric  Department  (AL) 
Eugene  Water  ft  Electric  Board  (OR) 
Fayetteville  Public  Works  Commission 

(NC) 
Florence  Electric  Department  (AUTN) 
Gainesville  Regional  Utilities  (FL) 
Garland  Electric  Department  (TX) 
Glendale  Public  Service  Department  (CA) 
'Greeneville  Light  ft  Power  System  (TN) 
'Greenville  Utilities  Commission  (NC) 
•Groton  Public  Utilities  (CT) 
'High  Point  Electric  Utility  Dept.  (NC) 
Huntsville  UUlities  (AL) 
Imperial  Irrigation  District  (CA) 
'Independence  Power  ft  Light  Department 

(MO) 
Jackson  Utility  Division— ^ectric 

Department  (TN) 
Jacksonville  Electric  Authority  (TN) 
Johnson  City  Power  Board  (TN) 
Kansas  City  Board  of  Public  Utilities  (KS) 
Knoxville  Utilities  Board  (TN) 
Lafayette  Utilities  System  (LA) 
Lakeland  Department  of  Electricity  and 

Water  (FL) 
Lansing  Board  of  Water  ft  Light  (MI) 
'Lenoir  City  Utilities  Board  (TN) 
Lincoln  Electric  System  (NE) 
Los  Angeles  Department  of  Water  and 

Power  (CA) 
'Lower  Colorado  River  Authority  (TX) 
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'Lubbock  Power  A  Li^t  (TXt 
Mempktt  Ught  Gm  «  Water  Dfvnton  (TN) 
Modeato  imgatioa  Distnct  (CA) 
'tiMrfri  I  gboro  Eiectnc  Oept.  ITN) 
*Muacatin«  Power  k  Water  (IA| 
Nashville  Eiectnc  Senrice  (TN) 
Nebraaka  Public  Power  DiaOict  (NE) 
Nebraaka  PublK  Power  Dtstnct  (SO) 
'North  UuJe  Rock  Eiectnc  Depajrtmenl 

(AR) 
'Ocala  Utilitiea  {FL) 
Omaha  Public  Power  District  (IA| 
Onaha  Public  Power  District  (NE) 
OclMMb  Utilities  Comiaisaioa  (FL) 
'Owensboro  Muaicipai  Utilities  {KY) 
Palo  Ailo  Eleclnc  Utility  (CA) 
Pasadena  Water  i  Power  Department  (CA) 
•Power  Autl»ority  of  New  York  (NYJ 
'Port  Angeles  Light  &  Water  Department 

(WA) 
Public  UtiLty  District  No.  1  of  Bentoa 

County  (WA) 
Public  Utibty  District  No.  1  of  Chelan 

CoMnty(WA) 
Public  UtiUty  District  No.  1  of  Claric  County 

(WA) 
PuUic  UtiKty  Distinct  No.  1  ofCowUtz 

County  (WA) 
'Public  Utility  District  No.  1  of  Dovgias 

County  (WA) 
'Public  Utitity  Distnct  Na  1  of  FraidJiii 

County  (WA) 
Pubfic  Utitity  District  No.  1  of  GrMit  Covnty 

(WA) 
Public  Utility  District  Na  1  of  Grays 

Harbor  County  fWA) 
'PnfaUc  Utility  District  Na  1  of  Le%r{s 

County  (WA) 
PbUic  Uteiity  District  No.  1  of  SiMfiomish 

County  (WA) 
Aierto  Rico  Elactiic  Power  Aathority 
'Richland  Energy  Services  Departawot 

(WA) 
•RiduBood  Power  «  U^bt  {04] 
Riverside  PuUic  Utilities  (CA) 
'Rochester  DefMrHaent  of  PabHc  Utilities 

(MNl 
'Rocky  Mount  PnUic  Utilities  (NQ 
Sacramento  Municipal  Utihty  District  (CA) 
Salt  River  Peoiect  A^ricaitaral 

Improvement  and  Powmt  Distaict  (AZ) 
San  Antonjo  City  Aiblic  Service  Beard 

(TX) 
Santa  Clara  Electric  Department  (CA) 
Seattle  City  Ught  Department  (WA) 
•Sevier  County  Electric  System  (TN) 
South  Carolina  Public  Senrice  Autftority 
'Springfield  City  Utibties  (MO) 
•Springfield  Utilities  Board  (OR) 
Springfield  Water.  Light  A  Power 

Department  (IL) 
Tacoma  Public  Utilities— Light  Divison 

(WA) 
'Trico  Electric  Cooperative,  inc.  (AZ) 
Tallahassee,  aty  of  (FL) 
Turlock  Irrigation  District  (CA) 
Vernon  Municipial  Light  Department  (CA) 
'Wilson  Utilities  OepartMeot  (NC) 

Rural  Electric  Cooperatives 

*  Alcora  Coanty  Electric  IVnver  Association 

(MS) 
'Anoka  Electric  Cooperative  (hm) 
•Afyalachian  Electric  Cooperative  (TN) 
'Berkeley  Electric  Cooperative  (SC) 
'Blaebonaet  Electric  Cooperative,  hic.  (TX) 


'Blae  Ridge  Electric  Membership 

Corporation  (NC) 
Chugach  Electric  Association  (AK) 
Clay  Electric  Cooperative  (FL) 
'Coast  Electric  Power  Association  (MS) 
Cobb  Electric  Membership  Corporation 

(GA) 
'Cotton  Electric  CooperaHve  (OK) 
Cumberland  Electric  Membership 

Corporation  (TN) 
'Dakota  Electric  AssociaHon  (MN) 
'Douglas  County  Electric  Membership 

Corporation  (CA) 
Dixie  Electric  Membership  Corporation   '>- 

(LA) 
Duck  River  Electric  Membership 

Corporation  (TN) 
'Duncan  Valley  Electric  Cooperative.  Inc. 

(AZ) 
'First  Electric  Cooperative  Corporation 

(AR) 
'Flint  Electric  Membership  Corporation 

(GA) 
'Four  County  Electric  Power  Association 

(MS) 
'Gibson  County  Electric  Membership 

Corporation  (TN) 
Green  River  Electric  Corporation  (KY) 
'Guadalupe  Valley  Electric  Cooperativa 

(TX) 
Henderson-Union  Rural  Electric 
Cooperstive  Corporation  (KY) 
'Intermountain  Rural  Electric  (CO) 
Jackson  Electric  Membership  Corpiar^on 

(GA) 
'Lea  County  Electric  Cooperative,  Inc. 

(NM) 
Lee  County  Electric  Cooperative  (FL) 
*Meri weather  Lewis  Electric  Cooperative 

(TN) 
Middle  Tennessee  Electric  Membership 

Corporation  (TN) 
'Midwest  Energy  Incorporated  (KS) 
Moon  Lake  Electric  Association  (CO) 
'Northern  Virginia  Electric  Cooperative 

(VA) 
North  Georgia  Electric  Membership 

Corporation  (TX) 
•Palmetto  Electric  Cooperative.  Inc.  (SC) 
Pedemales  Electric  Cooperative 

Corporation  (TX) 
Pennyrile  Rural  Electric  Cooperative 

Corporation  (KY.  TN) 
Rappahannock  Electric  Cooperative  (VA) 
Rural  Electric  System  (AL) 
•Rutherford  Electric  Membership 

Corporation  (NC) 
•Sam  Houston  Electric  Cooperative  (TX) 
•Singing  River  Electric  Power  Association 

(MS) 
South  Central  Power  Company  (OH) 
Southern  Maryland  Electric  Cooperative, 

Inc.  (MD) 
•Southern  Pine  Electric  Power  Association 

(MS) 
Southwest  Louisiana  Electric  Membership 

Corporation  (LA) 
•Southwest  Tennessee  Electric 

Membership  Corporation  (TN) 
'Sumter  Electric  Cooperative  (FL) 
'Tombigbee  Electric  Power  Association 

(MS) 
Tri-County  Electric  Association.  Inc.  (WY) 
'Tri-County  Electric  Membership 

Corporation  (TN) 
'Umatilla  Electric  Cooperative  Association 
(OR) 


'Upper  Cumberland  Bectnc  Membership 

Corporation  (TN) 
Volunteer  Electric  Cooperative  (TN) 
•Walton  Electric  Membership  Corporation 

(GA) 
Warren  Rural  Electric  Cooperative 

Corporation  (KY) 
•West  Kentucky  Rural  Electric  Cooperative 

Corporation  (KY) 
Withlacoochee  River  Electdc  Cooperative 

(FL) 

Federal  Agencies 

•Bonneville  Power  Adminiatratioa  (OR) 
•Tennessee  Valley  Authority  (TN) 
•Western  Area  Power  Administratisa  (CO) 

Gas  Utilitiee 

All  gas  utilities  listed  below  had  natural 
gas  sales,  for  purposes  other  than  resale,  jn 
excess  of  10  biUioa  cubic  feel  in  107A.  1(177. 
1978. 1979.  1980,  1981. 1982.  1983. 1984  or  1985. 
All  except  those  marked  (•)  are  covered  fay 
PURPA  Title  UI  and  NECPA  Titles  II  and  VII. 
Utilities  marked  (•)  are  not  covered  by 
NECPA  Titles  II  and  Vll  because  they  either 
did  not  exceed  the  NECPA  threshold  of  10 
billion  cubic  feet  in  1985  for  purposes  other 
than  resale,  or  do  not  have  residential  or 
commercial  sales.  The  utilities  listed  more 
than  once  have  sales  in  more  than  one  State 
and  those  States  are  indicated  by 
abbreviations  in  parentheses. 
Investor-Owned 
Alabama  Gas  Corporation 
Alabama  -Tennessee  Natural  Gas  Company 
Anadarko  Production  Company 
Ailcansas-Louisiana  Gas  Company  (AR^ 
Arkansas-Louisiana  Gas  Company  (KS) 
Arkansas-Louisiana  Gas  Company  (LA) 
Arkansas-Louisiana  Gas  Company  (OK) 
Arkansas-Oklahoma  Gas  Corporation  (AR) 
Arkansas-OklahonM  Gas  Corporation  (OK) 
Arkansas  Western  Gas  Company 
Associated  Natural  Gas  Company  (Al) 
Associated  Natural  Gas  Company  (MO) 
Atlanta  Gas  Light  Company 
Baltimore  Gas  h  Electric  Company 
Battle  Creek  Gas  Company 
Bay  State  Gas  Company 
Boston  Gas  Company 
Brooklyn  Union  Gas  Company 
Carnegie  Natural  Gas  Company 
Carolina  Pipeline  Company 
Cascade  Natural  Gas  Corporation  (OR) 
Cascade  Natural  Gas  Corporation  (WA) 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
Chattanooga  Gas  Company  (TN) 
Cheyenne  Light.  Fuel  and  Power  Company 
Cincinnati  Gas  and  Electric  Company 
Cities  Services  Gas  Company  (covered  by 

NECPA  only) 
'City  Gas  Company  of  Florida 
Colonial  Gas  Energy  System 
Columbia  Gas  of  Kentucky,  Inc. 
Columbia  Gas  of  New  York.  Inc 
Columbia  Gas  of  Ohio.  Inc. 
Columbia  Gas  of  Pennsylvania.  Inc 
Columbia  Gas  of  Virginia,  Inc. 
Commonwealth  Gas  Company 
Commonwealth  Gas  Service  Incorporated 
Commonwealth  Gas  Services.  Incorporated 
Connecticut  Light  &  Power  Company 
Connecticut  Natural  Gas  Corporation 
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Consolidated  Edison  Company  of  New 

York.  Inc. 
Consumers  Power  Company 
Dayton  Power  &  Light  Company 
Delmarva  Power  &  Light  Company  (DE) 
East  Ohio  Gas  Company 
Elizabethtown  Gas  Company 
Energas  Company 
Enstar  Natural  Gas  Company 
Entex  Inc.  (LA) 
Entex  inc.  (MS) 
Entex  Inc.  (TX) 
Equitable  Gas  Company  (PA) 
Equitable  Gas  Company  (WV) 
Gas  Company  of  New  Mexico 
Gas  Light  Company  of  Columbus 
Gas  Service  Company  (KS) 
Gas  Service  Company  (MO) 
Gas  Service  Company  (NE) 
Gas  Service  Company  (OK) 
Greeley  Gas  Company  (CO) 
Greeley  Gas  Company  (KS) 
Gulf  States  Utilities  Company 
Hope  Gas.  Incorporated 
Illinois  Power  Company 
Indiana  Gas  Company 
inter  City  Gas  Company 
intermountain  Gas  Company 
interstate  Power  Company  (lA) 
Interstate  Power  Company  (MN) 
Iowa  Electric  Light  &  Power  Company  (CO) 
Iowa  Electric  Light  &  Power  Company  (lA) 
Iowa  Electric  Light  &  Power  Company 

(MN) 
Iowa  Electric  Light  &  Power  Company  (NE) 
Iowa-Illinois  Gas  &  Electric  Company  (lA) 
Iowa-Illinois  Gas  &  Electric  Company  (IL) 
Iowa  Power  ft  Light  Company 
Iowa  Public  Service  Company  (lA) 
Iowa  Public  Service  Company  (NE) 
Iowa  I>ublic  Service  Company  (SD) 
Iowa  Southern  Utilities  Company 
Kansas-Nebraska  Natural  Gas  Company 

(CO) 
Kansas-Nebraska  Natural  Gas  Company 

(KS) 
Kansas-Nebraska  Natural  Gas  Company 

(WY) 
Kansas  Power  ft  Light  Company 
KN  Energy,  Inc. 

Laclede  Gas  Company  Consolidated 
Lone  Star  Gas  Company  (OK) 
Lone  Star  Gas  Company,  a  division  of 

ENSERCH  Copr.  (TX) 
i>ong  Island  Ughting  Company 
Louisiana  Gas  Service  Company 
L,ouisville  Gas  ft  Electric  Company 
L«well  Gas  Company 
Madison  Gas  &  Electric  Company 
Michigan  Consolidated  Gas  Company 
Michigan  Gas  Utilities  Company 
Michigan  Power  Company 
Minnegasco.  Inc.  (MN) 
Minnegasco,  Inc.  (NE) 
Minnegasco,  Inc.  (SD) 
Mississippi  Valley  Gas  Company 
Missouri  F>ublic  Service  Company 
Mobile  Gas  Service  Corporation 
Montana-Dakota  Utilities  Company  (MN) 
Montana-Dakota  Utilities  Company  (MT) 
Montana-Dakota  Utilities  Company  (ND) 
Montana-Dakota  Utilities  Company  (SD) 
Montana-Dakota  Utilities  Company  (WY) 
Montana  Power  Company 
Mountaineer  Gas  Company 
Mountain  Fuel  Supply  Company  (UT) 


Mountain  Fuel  Supply  Company  (WY) 

Nashville  Gas  Company 

National  Fuel  Gas  Distribution  Corporation 

(NY) 
National  Fuel  Gas  Distribution  Corporation 

(PA) 
National  Gas  and  Oil  Company 
New  Jersey  Natural  Gas  Company 
New  Orleans  Public  Service,  Inc. 
New  York  State  Electric  ft  Gas  Corporation 
Niagara  Mohawk  Power  Company 
North  Carolina  Natural  Gas  Corporation 
North  Shore  Gas  Company 
Nothem  Illinois  Gas  Company 
Northern  Indiana  Public  Service  Company 
Northern  Natural  Gas  Company  (KS) 
Northern  Natural  Gas  Company  (NE) 
Nothem  States  Power  Company  (MN) 
Nothem  States  Power  Company  (ND) 
Nothem  States  Power  Company  (WI) 
North  Penn  Gas  Company 
Northwest  Alabama  Gas  District 
Northwest  Natural  Company  (OR) 
Northwest  Natural  Gas  Company  (WA) 
Northwestern  Public  Service  Company 

(NE) 
Northwestem  Public  Service  Company 

(SD) 
Oklahoma  Natuiral  Gas  Company 
Orange  ft  Rockland  Utilities 
Pacific  Gas  ft  Electric  Company 
Panhandle  Eastern  Pipeline  Company  (IL) 
Panhandle  Eastem  Pipeline  Company  (KS) 
Pennsylvania  Gas  ft  Water  Company 
Peoples  Gas,  Light  and  Coke  Company 
Peoples  Gas  System 
Peoples  Natural  Gas  Company 
I^oples  Natural  Gas  Company,  Division  of 

intemorth.  Inc.  (lA) 
Peoples  Natural  Gas  Company,  Division  of 

Intemorth,  Inc.  (lA) 
Peoples  Natural  Gas  Company,  Division  of 

Intemorth.  Inc.  (KS) 
Peoples  Natural  Gas  Company.  Division  of 

intemorth.  Inc.  (MN) 
Peoples  Natural  Gas  Company,  Division  of 

Intemorth,  Inc.  (MO) 
Peoples  Natural  Gas  Company,  Division  of 

intemorth,  inc.  (NE) 
{Philadelphia  Electric  Company 
I>iedmont  Natural  Gas  Company  (NC) 
Piedmont  Natural  Gas  Company  (SC) 
Providence  Gas  Company 
Public  Service  Company  of  Colorado 
Public  Service  Company,  Inc.  of  North 

Carolina 
Public  Service  Electric  and  Gas  Company 
Rochester  Gas  ft  Electric  Corporation 
San  Diego  Gas  ft  Electric  Company 
South  Carolina  Gas  ft  Electric  Company 
South  Jersey  Gas  Company 
Southeastern  Michigan  Gas  Company 
Southern  CaUfomia  Gas  Company 
Southem  Coimecticut  Gas  Company 
Southem  Indiana  Gas  ft  Electric  Company 
Southem  Union  Company  (TX) 
Southem  Union  Gas  Company  (AZ) 
Southem  Union  Gas  Company  (OK) 
Southwest  Gas  Corporation  (AZ) 
Southwest  Gas  Corporation  (CA) 
Southwest  Gas  Corporation  (NV) 
Terre  Haute  Gas  Corporation 
Trans  Louisiana  Gas  Company 
T.W.  Phillips  Gas  and  Oil  Company 
UGI  Corporation 
Union  Gas  System,  inc.  (KS) 


Union  Gas  System,  Inc.  (OK) 
Union  Light,  Heat  ft  Power  Company  (KY) 
Virginia  Natural  Gas 
Washington  Gas  Light  Company  (IX:) 
Washington  Gas  Light  Company  (MD) 
Washington  Gas  Light  Company  (VA) 
Washington  Natural  Gas  Company 
Washington  Water  Power  Company  (ID) 
Washington  Water  Power  Company  (WA) 
West  Ohio  Gas  Company 
Western  Kentucky  Gas  Company 
Wisconsin  Fuel  ft  Light  Company 
Wisconsin  Gas  Company 
Wisconsin  Natural  Gas  Company 
Wisconsin  Power  ft  Light  Company 
Wisconsin  Public  Service  Corporation  (MI) 
Wisconsin  Public  Service  Corporation  (WI) 

Public-Owned 

Citizens  Gas  ft  Coke  Utility  (IN) 

City  of  Richmond,  Virginia,  Department  of 

Public  Utilities  (VA) 
City  Public  Services  Board  (San  Antonio) 

(TX) 
Colorado  Springs,  Department  of  Utilities 

(CO) 
Long  Beach  Gas  Department  (CA) 
Memphis  Light,  Gas  ft  Water  Division  (TN) 
Metropolitan  Utilities  District  of  Omaha 

(NE) 
Philadelphia  Gas  Works  (PA) 
Springfield  City  Utilities  (MO) 

[FR  Doc.  86-28963  Filed  12-24-88;  8:45  amj 
nUMQ  COOC  (460-01-11 


(DDCktt  Ne.ERA-FC-«7-0S;OFPCaMNa 
S5121-9333-03-12] 

Acceptance  of  Petttton  for  Exemption 
and  Availability  Certification  by 
Georgia-Pacific  Corp. 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  acceptance. 

summary:  On  November  20. 1986. 
Georgia-Pacific  Corporation  (Georgia- 
PaciHc)  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent 
exemption  due  to  a  lack  of  alternate  fuel 
supply  at  a  cost  which  does  not 
substantially  exceed  the  cost  of  using 
imported  jietroleum.  for  a  proposed 
MFBI  No.  3  power  boiler  located  at  the 
Georgia-Pacific  Corporation  in  Franklin, 
Ohio,  from  the  prohibitions  of  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (42  U.S.C.  8301  et  seq.) 
{"FUA"  or  "the  Act").  Tide  n  of  FUA 
prohibits  the  use  of  petroleimi  and 
natural  gas  as  a  primary  energy  source 
in  any  new  major  fuel-burning 
installation  (MFBI)  consisting  of  a 
boiler.  Final  rules  setting  forth  criteria 
and  procedures  for  petitioning  for 
exemptions  from  the  prohibitions  of 
Tide  II  of  FUA  are  found  in  10  CFR  Parts 
500,  501,  and  503.  Final  rules  governing 
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the  exemption  based  on  lack  of 
alternate  fuel  supply  at  a  cost  which 
does  not  substantially  exceed  the  cost  of 
using  imported  petroleum  are  found  at 
10  CFR  50X32. 

The  pn^xtsed  MFBI  for  which  the 
position  is  being  filed  is  a  boiler  to  be 
installed  in  a  roofing  felt  mill.  Steam 
generated  by  the  boiler  is  to  be  used 
primarily  in  drying  felt  sheets  in  the 
mill's  felt  machine  and  for  building 
heating. 

The  existing  natural  gas  and  No.  6  fuel 
oil  fired  boiler  has  deteriorated  with  age 
and  repair  is  impractical. 

The  proposed  N4FBI  will  be  a  package 
water  tube  design  boiler  rated  for 
100,000  lbs  per  hour  of  steam  generation. 
The  steam  conditions  at  the  outlet  of  the 
boiler  non-return  valve  will  be  170  Psig. 
375  degrees  F  (saturated).  The  boiler  will 
be  housed  in  a  new  prefabricated 
structure.  It  is  planned  to  use  natural  gas 
as  the  primary  fuel  and  No.  6  fuel  oil  as 
the  secondary  or  backup  fuel  with  price 
a  consideration  in  selecting  the  primary 
fuel. 

ERA  has  determined  that  the  petition 
includes  sufKcient  evidence  to  support 
an  ERA  determination  on  the  exemption 
request  and  it  is  therefore  accepted 
pursuant  to  10  CFR  501.3. 

As  provided  for  in  sections  701(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  are 
available  upon  request  at:  Department 
of  Energy.  Freedom  of  Information 
Reading  Room.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  9:00  a.m.  to  4flO 
p.m.,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATES:  Written  comments  are  due  on  or 
before  February  12, 1987.  A  request  for 
public  hearing  must  also  be  made  within 
this  45-day  public  comment  period. 
AOORESSCS:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-083,  Forrestal  Building.  1000 


Independence  Avenue,  SW.. 

Washington.  DC  20585. 
Docket  No.  ERA-FC-87-05  should  be 

printed  on  the  outside  of  the  envelope 

and  the  document  contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT: 

Xavier  Puslowski,  Coal  &  Electricity 
Fivision,  Office  of  Fuels  Prognuns, 
Department  of  Energy,  F(MTestal  Bldg., 
Rm.  Ga-og3, 1000  Independence 
Avenue  SW..  Washington,  DC  20585, 
Telephone  (202)  252-4708 

Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building.  Room  SA- 
113, 1000  Independence  Avenue  SW., 
Washington.  DC  20585.  Telephone 
(202)  252-8947. 

SUPPLEMENTARY  INFORMATION:  Section 
212(a)(l)(A)(ii)  of  the  Act  and  10  CFR 
503.32  provide  for  a  permanent 
exemption  due  to  a  lack  of  alternate  fuel 
supply  at  a  cost  which  does  not 
substantially  exceed  the  cost  of  using 
imported  petroleum.  In  accordance  with 
the  requirements  of  S  503.32(b].  Georgia- 
Pacific's  petition  includes  the  following 
evidence  in  order  to  make  the 
demonstrations  required  by  this  section: 

(1)  Duly  executed  certiGcations 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
certifications  required  under  paragraph 
(a)  of  this  section; 

(3)  Environmental  impact  analysis,  as 
required  under  i  503.13; 

(4)  Fuels  search,  as  required  under 
S  503.14;  and 

(5)  All  data  required  by  S  503.8  (cost 
calculation). 

In  processing  this  exemption.  ERA 
will  comply  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  1500  et  seq.;  and 
DOE'S  guidelines  implementing  those 
regulations,  published  at  45  FR  20694. 
March  28, 1980.  NEPA  compliance  may 
involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  [ElSf, 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment.  If  an  EIS  is 
determined  to  be  required.  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

Pursuant  to  10  CFR  501.3,  ERA  hereby 
accepts  Georgia-Pacific's  petition  for  a 
permanent  exemption  for  lack  of 


alternate  fuel  supply.  ERA  retains  the 
rights,  however,  to  request  additional 
relevant  information  at  any  time  during 
the  pendency  of  these  proceedings. 

As  provided  in  10  CFR  501,3{b}t4).„,., 
acceptance  of  this  petition  for 
exemption  by  ERA  does  not  constitute  a 
determination  that  the  petitioner  is 
entitled  to  the  exemption  requested. 
That  determination  will  be  based  on  Ae 
entire  record  of  these  proceedings, 
including  any  comments  received  during 
the  public  comment  period  provided  for 
in  this  notice. 

Issued  in  Washington,  DC  on  December  19. 
1986. 

Robert  L  Davia*. 

Director,  Office  of  Fuels  Prognuim,  Economic 

Regulatory  Adnuniatration. 

[FR  Doc.  86-29086  Filed  12-24-66;  &45  am] 

MLLINQ  COOC  MSO-OI-M 


Proposed  Remedial  Order  to 
McWhirter  Dtstrfbutlng  Co.,  Inc. 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  proposed  remedial 
order  to  McWhirter  Distributing  Co..  Inc. 

summary:  Pursuant  to  10  CFR  205.192(c), 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
McWhirter  Distributing  Co.,  Inc.  This 
Proposed  Remedial  Order  alleges 
violations  in  the  amount  of  $191 .072  plus 
interest  resulting  from  McWhirter's 
wholesale  sales  of  motor  gasoline  during 
the  time  period  April  1979  through 
September  1979  at  prices  in  excess  of 
the  company's  lawful  selling  prices.  The 
alleged  violations  primarily  affect 
California  wholesale  purchasers  and 
ultimate  consumers. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from:  Office  of 
Freedom  of  Information  Reading  Room, 
United  States  Department  of  Energy, 
Forrestal  Building.  Room  lE-190, 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 

Within  fifteen  (15)  days  of  publication 
of  this  Notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals.  United  States 
Department  of  Energy,  Forrestal 
Building,  Room  eF-078, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  in  accordance 
with  10  CFR  205.193.  The  Notice  shall  be 
filed  in  duplicate,  shall  briefly  describe 
how  the  person  would  be  aggreived  by 
issuance  of  the  Proposed  Remedial 
Order  as  a  final  order  and  sbaU  state  the 
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person's  intention  to  file  a  Statement  of 
Objections. 

Pursuant  to  10  CFR  205.193(c),  a 
person  who  files  a  Notice  of  Objection 
shall  on  the  same  day  serve  a  copy  of 
the  Notice  upon: 

Sandra  K.  Webb,  Director,  Economic 
Regulatory  Administration,  U.S. 
Department  of  Energy,  One  Allen 
Center,  Suite  610,  500  Dallas  Street 
Houston,  Texas  77002 
and  upon: 

Marshall  Staunton,  Acting  Solicitor  and 
Administrator,  Economic  Regulatory 
Administration,  U.S.  Department  of 
Energy,  Room  3H-017,  RG-4a  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585 

Issued  in  Washington.  DC,  on  the  16th  day 
of  December  1986. 

Marshall  Slauntoa, 

Acting  Solicitor  and  Administrator,  Economic 
Regulatory  Administration. 
(FR  Doa  86-29091  Filed  12-24-86;  8:45  am) 
MJJNQ  COOC  S4i»-01-« 

Energy  Information  Administration 

Residential  Energy  Consumption 
Survey  (RECS)  Forms  EIA-457A 
Through  H;  and  RssMential 
Transportodon  Energy  Consumption 
Survey  (RTECS)  Forms  EIA-141, 
"National  Survey  of  Fuel  Purchases  for 
Vehicles— Purchase  Log  and 
Supplementary  Qusstionnatre,"  and 
EIA-429.  "National  Survey  of  Fuel 
Purchases  for  Vehicles— Background 
Questionnaire." 
AGENCY:  Energy  Information 
Administration.  DOE. 
action:  Notice  of  request  for  Comments. 

summary:  The  Energy  Information 
Administration  (EIA)  solicits  comments 
on  the  proposed  survey  forms  for  the 

1987  RECS  (Forms  E1A-457A-H)  and  the 

1988  RTECS,  Forms  EIA-141  and  EIA- 
429. 

date:  Written  comments  must  be 
submitted  within  30  days  of  the 
publication  of  this  notice. 
ADORESSES:  Address  comments  to: 
Wendel  Thompson,  EI-651,  U.S. 
Department  of  Energy,  Mail  Stop  IH- 
053, 1000  Independence  Avenue  SW.. 
Washington.  DC  20585.  Telephone  (202) 
252-1119. 

FOR  FURTHER  INFORMATION:  To 

obtain  additional  information  or  copies 
of  the  proposed  forms,  contact  Wendel 
Thompson  at  the  address  listed  above. 
SUPPt^MENTARY  INFORMATION:  . 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
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under  Section  52  of  the  Federal  Energy 
Administration  Act  of  1974,  Pub.  L  93- 
275,  the  EIA  is  required  to  publish  and 
otherwise  make  available  to  the  public 
high  quality  statistical  data  that 
contains  "such  information  as  is 
required  to  provide  a  description  of  and 
facilitate  analysis  of  energy  supply  and 
consumption  within  and  affecting  the 
United  States  on  the  basis  of  such 
geographic  areas  and  economic  sectors 
as  may  be  appropriate  .  .  ." 

To  meet  this  responsibility,  as  well  as 
internal  DOE  requirements  that  are 
dependent  on  accurate  data,  the  EIA  has 
developed  an  ongoing  program  of 
national  sample  surveys  on  energy 
consumption  in  the  manufacturing, 
nonresidential,  residential  and 
residential  transportation  sectors. 

The  RECS  has  been  designed  by  EIA 
to  collect  data  on  energy  consumption  in 
the  residential  sector.  Information  about 
the  housing  unit  is  collected  through 
voluntary  personal  interviews  with  a 
representative  national  sample  of 
approximately  5,600  households.  These 
personal  interviews  collect  data  on 
energy  use  within  the  home  including 
the  use  of  heating  fuels,  appliance  usage 
and  conservation  practices.  Data  on 
actual  energy  consumption  and 
expenditures  are  obtained  from  fuel 
records  maintained  by  the  households' 
fuel  suppliers.  The  RECS  has  been 
conducted  in  1980, 1981, 1982.  and  1984. 
Beginning  with  the  1987  survey,  the 
RECS  will  be  conducted  on  a  triennial 
basis. 

The  RTECS  provides  information  on 
how  energy  is  used  by  .households  for 
personal  transportation.  The  RTECS 
sample,  which  consists  of  approximately 
4,000  households,  is  drav\m  from  the 
larger  sample  selected  for  participation 
in  the  RECS.  Data  are  collected  through 
a  combination  of  mail  and  telephone 
interviews  over  a  12-month  period.  The 
survey  provides  data  on  the  number  and 
types  of  vehicles  used  regularly  by 
household  members  for  personal 
transportation.  For  each  vehicle,  data 
are  collected  on  annual  miles  traveled, 
gallons  of  fuel  purchased,  type  of  fuel 
used,  price  paid  for  fuel,  and  certain 
vehicte  characteristics  such  as  the  type 
of  transmission  and  the  presence  of  air- 
conditioning. 

The  RTECS  has  been  conducted  in 
1983  and  1985.  Beginning  in  1988,  the 
RTECS  will  be  conducted  on  a  triennial 
basis. 

II.  Current  Actions 

For  the  1987  RECS,  the  EIA  proposes 
to  make  no  major  substantive  changes 
to  the  household  (EIA-457A-D]  and  fuel 
supplier  (EIA-457E-H]  forms  used  on 
the  1984  survey.  The  forms  will  be 


updated  to  collect  information  for 
calendar  year  1987  and  the  residential 
energy  tax  credit  questions  will  be 
dropped  from  the  household  survey. 

For  the  1988  RTECS.  EIA  proposes  to 
eliminate  Form  EIA-141  by  dropping 
some  questions  outright  and  by 
transferring  others  to  the  Form  EIA-429. 
The  questions  to  be  eliminated  are  the 
"fuel  purchase  log"  quesitons  which 
consist  of  (1)  odometer  readings  for  the 
beginning  and  end  of  the  month  and 
concurrent  fuel  gauge  readings;  and  (2) 
for  each  purchase  of  fuel,  the  purchase 
date,  odometer  reading  on  that  date, 
number  of  gallons  purchased,  total  cost 
of  fuel,  price  per  gallon,  whether  the 
tank  was  filled,  and  a  fuel  tank  reading. 

The  questions  that  will  be  transferred 
from  the  Form  EIA-141  to  the  Form  EIA- 
429  are  the  supplementary  questions 
which  collect  beginning  and  end^f-year 
odometer  readings,  type  of  fuel  used, 
and  family  income  for  the  survey  year. 
The  odometer  reading  information  is 
obtained  at  the  beginning  and  end  of  the 
year  by  means  of  a  mail  survey;  the 
other  information  on  Form  EIA-429  is 
obtained  by  a  telephone  interview  at  the 
beginning  of  the  year. 

Form  EIA-429  will  be  updated  to 
collect  information  for  calendar  year 
1988  and  the  questions  on  odometer 
readings,  fuel  type,  and  income  added 
from  the  EIA-141.  As  a  consequence  of 
dropping  the  fuel  purchase  log 
questions,  five  new  questions  have  been 
added  to  the  Form  EIA-429.  These 
questions  are  required  to  permit  the 
estimation  of  miles  per  gallon  (MPG) 
from  Environmental  Protection  Agency 
certification  MPG  files  for  each  vehicle, 
and  the  subsequent  estimation  of  annual 
consumption  and  expenditures  for  fuel. 
These  questions  are  (1)  the  type  of  fuel 
system  (carbuereted.  fuel-injected  or 
diesel);  (2)  the  drive  train  (front,  rear,  or 
four-wheel  drive);  (3)  the  vehicle 
identification  number  (4)  full  or  self- 
service  fuel  purchase  and;  (5)  method  of 
payment  (cash  or  credit  card). 

in.  Request  for  Conunents 

Prospective  respondents,  data  users 
and  other  interested  parties  should 
comment  on  the  proposed  extensions 
within  30  days  of  the  publication  of  this 
notice.  The  following  general  guidelines 
are  provided  to  assist  in  the  preparation 
of  responses.  When  providing 
comments,  please  indicate  to  which 
form(s)  each  comment  applies. 

As  a  potential  respondent: 

A.  Are  the  instructions  and  definitions 
clear  and  su^icient?  If  not,  what 
instructions  require  clarification? 
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B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instnictions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

D.  How  many  hours,  including  time 
for  preparation  and  administrative 
review,  would  you  require  to  complete 
and  submit  the  required  formis)? 

E.  What  is  the  estimated  cost  of 
conapieting  this  form(s),  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  cost  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

F.  How  can  the  form(s)  be  improved? 

G.  Do  you  know  other  Federal.  State, 
or  local  agencies  that  collect  similar 
data?  If  you  do,  specify  the  agency,  the 
data  elements,  and  the  means  of 
collection. 

As  a  potential  data  user 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  fomfs]? 

B.  For  what  purposes  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form(s)  be  improved 
to  better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  collection  of 
the  information  contained  in  the 
residential  and  residential 
transportation  enerrgy  consumption 
surveys. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  requests  for  OMB 
approval  of  these  data  surveys;  they 
also  will  become  a  matter  of  public 
record. 

Authority:  Sections  13(b).  5(b).  5(a).  and  52 
of  Public  Law  93-275.  Federal  Energy 
Administration  Act  of  1974.  as  amended  (15 
U.S.C.  772(b).  764(b).  764(a)  and  790(a)). 

Issued  in  Washington.  DC  on  Decemljer  19, 
1986. 
Yvonne  Bishop, 

Director.  Statistical  Standards,  Energy 
Information  Administration. 
(PR  Doc.  86-29090  Field  12-24-88:  a-45  ami 
nujNQcaoc  mso-oi-m 

Federal  Energy  Regulatory 

ComntlMlon 

[Docket  No.  RM85-1-1601 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Wellhead  Decontrol- 
Bishop  Pipeline  Corp.;  Order  Granting 
Rehearing  for  Further  Consideration 

nefore  ConuniuMoerg:  Martha  O.  Hesse, 


Chairman:  Anthony  G.  Sousa,  Charles  G. 
Stakm.  Charles  A.  Trabandt  and  CM.  Naeve. 
Issued  December  18. 1986. 

Bishop  Pipeline  Corporation  has  filed 
a  request  for  rehearing  in  the  above- 
captioned  docket.  Rehearing  of  the  order 
denying  clarification  issued  on  October 
20, 1988  in  the  above-captioned  matter  is 
granted  solely  for  the  purpose  of 
affording  the  Commission  additional 
time  to  consider  the  request  for 
rehearing.  Pursuant  to  Rule  713(b)  of  the 
Commission's  Procedural  Rules,  no 
answer  to  this  order,  or  to  the  request 
for  rehearing,  will  be  entertained. 

By  the  Commission. 
Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  86-28875  Filed  12-24-M:  8:45  amj 
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[Docket  No*.  ER87-167-000,  «t  aL] 

Illinois  Power  Co.,  et  al;  Electric  rate 
and  corporate  regulation  filings 

December  19, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  niinoia  Power  Company 

(Docket  No.  ER87-167-000J 

Take  notice  that  Illinois  Power 
Company  ("the  Company")  on 
December  15. 1986  tendered  for  filing 
proposed  changes  in  the  following  rate 
schedules: 

Rate  Schedule  FERC  No.  100,  Partial 
Requirements  Wholesale  Service 
Agreement  applicable  to  the  City  of 
Highland:  Rate  Schedule  FERC  No.  107, 
Short  Term  Energy  Transmission 
Agreement  applicable  to  the  City  of 
Highland;  FERC  Electric  Tariff  Original 
Volume  2,  Wholesale  Electric 
Transportation  Service  Schedule, 
Service  Agreement  applicable  to  the 
City  of  Highland. 

The  Company  states  that  with  the 
present  rates  it  would  earn  an 
inadequate  rate  of  return  on  electric 
sales  to  the  City  of  Highland  during  the 
twelve  months  ended  December  31, 
1985.  The  Company  states  that  the 
electric  rate  changes  made  by  this  filing 
are  necessary  to  more  fully  provide 
compensation  for  increases  in  costs.  The 
Company  proposes  the  increased  rates 
become  effective  on  September  1, 1986 
as  agreed  to  by  the  Company  and  the 
City  of  Highland,  and  the  Company 
requests  that  the  Commission  grant  a 
waiver  of  its  notice  requirement 


pursuant  to  S  35.11  of  the  Commission's 
Regulations. 

Copies  of  this  filing  were  served  upon 
the  City  of  Highland  and  the  Illinois 
Commerce  Commission,  Springfield. 
Illinois. 

Comment  date:  December  31, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  Montana  Power  Company 

(Docket  No.  ER87-166-0001 

Take  notice  that  on  December  15, 
1988,  The  Montana  Power  Company 
(MPC)  tendered  for  filing  ptirsuant  to 
section  205  of  the  Federal  Power  Act  an 
agreement  dated  October  6, 1986  for  the 
sale  of  firm  energy  to  Portland  General 
Electric  during  the  year  ending  February 
1987. 

MPC  has  requested  waiver  of  the 
notice  provisions  of  §  35.3  of  the 
Commission's  regulations  in  order  to 
make  that  agreement  effective  as  of 
March  2, 1988,  in  accordance  with  its 
terms. 

Comment  date:  December  31, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Columbus  &  Southern  Ohio  Electric 
Company 

(Docket  No.  ER87-162-0(») 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
December  15, 1986  tendered  for  filing  on 
behalf  of  its  affiliate  Columbus  & 
Southern  Ohio  Electric  Company 
(CSOE).  Supplement  No.  2  dated 
November  1, 1966  to  the  Agreement 
dated  June  1, 1983,  between  SCOE  and 
the  City  of  Columbus.  Ohio  (Columbus). 
The  Commission  has  previously 
designated  the  1983  Agreement  as 
CSOE's  Rate  Schedule  FERC  No.  33. 

Supplement  No.  2  establishes  a  new 
interconnection  point  between  the 
parties  at  Columbus'  O'Shaughnessy 
Hydroelectric  Project  and  provides  for  a 
new  service,  entitled  Transfer  Service, 
which  will  allow  the  transfer  of  power 
and  energy  from  the  O'Shaughnessy 
Interconnection  Point  to  other  points  of 
interconnection  between  the  parties. 
The  demand  rate  for  Transfer  Service 
will  be  $2.00  per  kilowatt  per  month 
reserved  by  City. 

Copies  of  this  filing  were  served  upon 
Columbus  and  the  Public  Utilities 
Commission  of  Ohio. 

It  is  requested  that  the  Commission 
permit  this  Supplement  to  become 
effective  January  1, 1986. 
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C»mnt«at  dote:  Decmber  3>1. 1986^  ia 
accordaece  wttfi  Standard  ParagcapK  E 
at  the  end  of  this  notice. 

4.  Plaada  Pewac  ft  Li#<  Cbamany 
(Docket  No.  ER87-iet-000)' 

Take  notice  that  Florida  Power  fc  Light 
Company  iFPi4  an  Dejeentbcr  15.  l»8t». 
tendered  for  iiUng:  lljt  A  Confracl  kw 
Interchange  Service  Between  Florida 
Power  &  Light  CaapaBy  and  the  Utility 
Board  ef  ibe  City  of  Key  West.  Florida 
("Coatraet");  and  ^  Cas4  Sopport 
Schedules  C,  F.  and  G  (together  witii 
Cost  Sapport  Schedule  F  Sopphmmts) 
which  support  »be  daily  capacity 
cbaiges  for  sales  and«r  Service 
Schedule  B  (Short-Tisrm  Fvm 
Interchange  Service)!  of  the  Ceiitnict. 
The  Contract  has  been  executed  by  both 
parties. 

FPL  respect  htMy  requests  that  the 
proposed  Contract  and  Cost  Support 
Schedules  C,  F.  and  G  (together  with 
Cost  Support  Schedule  F  Supplements) 
be  made  effective  April  1, 1987. 
According  to  FPL,  a  copy  of  this  filing 
was  9Krv^  upon  the  UtiFity  Board  of  the 
City  of  Key  West.  Florid*  and  the 
Florida  PubMc  Service  Cenimission. 

Comment  date:  December  31, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  FiBtver  ft  Light  Cbmpeny 

(Docket  No.  BR87-16a-aX)i 

Take  notice  that  Florida  PoMer  ft  Light 
Company  (FPL),  on  December  15, 1986, 
tendered  for  filing  as  an  initial  rate 
schedule  ■  Short  Term  Agreemeat  to 
Provide  Power  ami  Energy  by  Florida 
Power  ft  Li^ht  Company  to  UHility  Board 
of  the  City  of  Key  West,  Florida  and 
Cost  Support  Schedules  C,  D,  E,  F,  and  G 
(together  with  Cost  Support  Schedule  F 
Supplements)  which  8»>pport  the  rates 
for  safes  umK^  the  Short  Term 
Agreement. 

The  new  rate  schedule  provides  fbr 
the  sale  of  power  and  energy  fi"om  FPL 
to  the  Utility  Board  of  the  City  of  Key 
West,  Florida  for  a  specified  term 
commencing  on  or  about  Aprfl  1, 1907, 
which  is  the  estimated  in-service  date  of 
the  196  k V  transmission  Kae  connecting 
Key  West  to  mainliad  Florida,  and 
ending  December  31,  198a  FPL 
respectfully  requests  that  the  proposed 
Short  Term  Agreement  and  Cost  Support 
Schedules  C,  D,  E,  and  G  rtogether  with 
Cost  Support  Schedule  F  Supplements) 
be  made  effective  on  or  about  Apirl  1, 
1 1987.  According  to  FPL,  a  copy  of  this 
filing  was  served  upon  the  Utifity  Board 
of  the  City  of  Kay  West.  Florida  and  the 
Florida  Public  Sarvice  Coafuaiasioa, 


Comment  d^te:  Deceaiber  31, 1096,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 
^andard  Patagraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motioa 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  CoouniasLon.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
end  214  of  the  Commission's  Rules  of 
Practice  and  {^aeadare  (IB  CFR  38&211 
and  385.214).  All  such  motions  ar 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  wilt  be 
considered  by  the  Commisaioo  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
proteshmts  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  ntotion  to  intervene  Copies 
ef  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
KMMtkr.Plmb. 
Secretary. 
|FR  Doc.  86-29031  FUad  12-24-48;  8:46  am) 
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(Project  Na  9606-002] 

Burlington  Energy  Developntent 
AssMMfts;  SMfrander  of 
Permtt 

December  18, 1986 

Take  notice  that  the  Burlington  Energy 
Development  Associates,  permittee  for 
the  Quequechan  River  Project  Na  9606 
has  requested  that  the  Preliminary 
permit  be  terminated.  "Hie  preliminary 
permit  for  Project  No.  9606  was  issued 
on  May  30, 198Q,  and  would  have 
expired  on  April  30. 1989.  The  project 
would  have  been  located  on  the 
Quequechan  River,  in  Bristol  County, 
Massachusetts. 

The  permittee  filed  the  request  on 
Novestber  13. 198&  and  the  preliminary 
permit  for  Project  Na  9606  shall  resnain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  miless  that  day  is 
a  Saturday,  Sunday,  or  holiday  as 
described  in  16  CFR  386.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  appJications  involving 
this  project  site,  to  the  extent  pirovided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Phimb. 
Secretary. 

(FR  Dec.  a»-29032  Filed  \7r-3A-m  8:46  aioi 
mUJNG  CODE  trw-ot-M 


(Oeeket  No.  QF«r-1 


1 

Monarch  Cogenerafion  19M-1; 
Ap«>llcation  for  CommfMlon 
Cwttflcation  of  QuaWyIng  Status  of  • 
Cogeneratlon  Facfllty 

December  1ft  IMS. 

On  December  8. 1986.  Monarch 
Cogeneration  1986-1  (Applicant),  of  P.Ot 
Box  85376,  San  Diego.  California  92138- 
5376,  submitted  for  fiHng  an  application 
for  certification  of  a  faciHty  as  a 
qualifying  cogeneration  faciKty  pursuant 
to  I  292.207  of  the  Coaimission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  finng. 

The  topping-cycle  cogeneration 
facility  wiB  be  located  in  an  area  known 
as  Little  Signal  Hills  in  Kern  Cemtty. 
CaMbmia.  "Pie  faciHty  will  consist  of 
two  oombttstion  ttrrbine  generators  and 
two  heat  recovery  steam  generators.  The 
primary  energy  source  will  be  natural 
gas.  The  net  electric  power  production 
capacity  of  the  facility  «vil)  be  16.4  MW. 
Thermal  energy  recovered  from  fte 
facility  will  be  used  in  er^ianced  oil 
recovery  operation.  Installation  of  the 
facility  began  on  June  1, 1989. 

Any  peraon  desiring  to  be  heard  or 
objectkig  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  ComnHssion.  82S  North 
Capitol  Street  NE..  Waahia^ton.  DC 
20426,  in  accordartce  with  ndes  211  and 
214  of  the  Commission's  Roles  of 
Practice  and  Procedure.  All  such 
petitioas  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  oe  the 
applicant.  Protests  will  be  considered  by 
the  ComraissMm  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copaes  of  this  fd^  are  on  file 
with  the  Coounission  and  are  available 
for  public  inspection. 
Kraneth  F.  Plumb. 
Secretory. 

[FR  Doc.  86-29033  Fikd  12-24-86:  8c45  am) 
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(Docket  Na  CP87-122-O00] 

Williston  Basin  Interstate  P^Hne  C04 
Notice  of  AppNeation 

December  19, 198& 

Take  notice  that  tm  December  11. 
1986,  Williston  Basin  biterstate  Pipeline 
Company  (Williston),  Suite  200.  304  East 
Rosaer  Avenue.  Bismarck.  North  Dakota 
56501,  filed  in  Docket  No.  CPe7-122-000 


46830 
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an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  authorization 
to  establish  Rate  Schedule  T-6  and  to 
transport  gas  under  such  rate  schedule 
on  behalf  of  end-use  customers  of 
Montana-Dakota  Utilities  Co.  (MDU),  on 
a  limited-term  basis,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Speciflcally.  Williston  seeks  to 
establish  Rate  Schedule  T-6  under 
which  Williston  would  provide 
interruptible  transportation  service  on 
behalf  of  retail  end-use  customers  of  its 
wholesale  customers.  Williston  states 
that  the  rate  applicable  to  Rate  Schedule 
T-6  service  is  a  fully-allocated  rate 
developed  from  the  cost-of-service 
underlying  Williston's  currently 
effective  rates.  Williston  also  proposes 
to  transport  gas  on  behalf  of  twenty 
existing  end-use  customers  of  MDU. 
Williston  states  that  such  transportation 
service  would  be  for  a  two  year  term 
commencing  January  1. 1987.  and  further 
requests  pre-granted  abandonment 
authorization  to  discontinue  the 
transportation  service  at  the  end  of  the 
aforementioned  term. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
2. 1987.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  {18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
field  with  the  Conunission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
before  the  Commission  or  its  designee 
on  this  application  if  no  motion  to 
intervene  is  filed  within  the  time 
required  herein,  if  the  Commission  on  its 
own  review  of  the  matter  finds  that  a 
grant  of  the  certificate  is  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing,  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessry  for  Williston  to  appear  or  be 
represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

I  PR  Doc.  86-29034  Piled  12-24-86;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-3134-«1 

Environm«ntal  Impact  Statements; 
AvallatMlity 

Note. — The  notice  of  availability  which 
would  have  nonnaily  been  scheduled  for 
Friday,  December  26, 1966,  is  being  published 
in  the  Monday,  December  29, 1986.  Federal 
Ragtoter  due  to  the  closing  of  Government 
offices  on  December  26, 1966.  For  ail 
environmental  impact  statements  filed  during 
the  week  of  December  15  through  December 
19, 1986,  the  minimum  45  and  30  day 
comment  periods  will  be  calculated  from 
Friday,  December  28, 1986. 

Responsible  Agency 

Office  of  Federal  Activities,  General 
Information  (202)  382-5073  or  (202)  382- 
5075, 

Availability  of  Environmental  Impact 
SUtements  Filed  December  IS.  1966 
Through  December  19. 1966  PursMaat  to 
46  CFR  1566.9. 

EIS  No.  860511.  Final.  FHW,  LA, 
Greenhill  Road  Construction.  lA-57 
Dike  Road  in  Cedar  Falls  to  Hackett 
Road  Bypass  in  Waterloo,  Black 
Hawk  County,  Due:  January  26. 1967, 
Contact:  H.A.  Willard  (515)  233-1664. 

EIS  No.  86(«12.  Draft.  COE.  PR.  Rio  La 
Plata  River  Basin  Multipurpose  Flood 
Control  Plan,  Due:  February  9. 1987, 
Contact:  Jose  Martinez  (809)  753-4193. 

EIS  No.  860513.  Final.  AFS,  SEV. 
Intermountain  Region  National  Forest 
System  Lands.  Noxious  Weeds  and 
Poisonous  Plants  Control  Program, 
Continuation.  Due:  January  26, 1987, 
Contact:  Jeffery  Foss  (801)  625-5561. 

EIS  No.  860514.  Final,  AFS,  PRO,  1985- 
2030  Resources  Planning  Act  Program, 
Amendment  to  the  Forest  and 
Rangeland  Renewable  Resource 
Planning  Act.  Due:  January  26, 1987. 
Contact-  Thomas  Hamilton  (202)  362- 
8235. 

EIS  No.  860515.  Draft.  VAD.  NC. 
Northern  California  VA  National 
Cemetery.  Development,  Alameda 
and  Merced  Counties,  Due:  February 
9. 1987,  Contact:  Susan  Livingstone 
(202)  233-2922. 


EIS  No.  860518.  Draft.  FHW,  NC,  Silas 
Creek  Parkway  Completion,  Silas 
Creek  Parkway  to  North  Point 
Boulevard,  Winston-Salem.  Forsyth 
County.  Due:  February  9. 1987, 
Contact:  Kenneth  Bellamy  (919)  856- 
4346, 

EIS  No.  860517.  Draft,  FHW.  NC.  US  311 
Bypass/High  Point  East  Belt.  US  311 
North  of  High  Point  to  US  311  South  of 
Archdale,  Guilford  and  Randolph 
Counties,  Due:  February  9. 1987. 
Contact:  Kenneth  Bellamy  (919)  856- 
4346. 

EIS  No.  860518.  Final.  FHW,  TN-27 
Improvement.  Corridor  V.  Alabama 
State  Line  to  TN-156.  Marion  County. 
Due:  January  26. 1987.  Contact 
Charles  Ptak  (615)  251-5394. 

EIS  No.  860519.  Report.  COE.  NC. 
Atlantic  Intracoastal  Waterway 
Maintenance,  Cape  Fear  River  to 
South  Carolina  State  Line,  Brunswick 
County,  Contact:  Chris  Correale  (919) 
343-4745. 

EIS  No.  860520.  Final  CDB.  MI. 
Jefferson/Conner  Industrial 
Revitalization  Project.  Relocation. 
Demolition  and  Acquisition,  Grants. 
Wayne  County,  Due:  January  26. 1987. 
Contact:  Thomas  Andrews  (313)  224- 
6380. 

EIS  No.  860521.  rinal.  FHW.  PA.  1-95/ 
LR-1000  Completion.  Benjamin 
Franklin  Bridge  to  Walt  Whitman 
Bridge.  Philadelphia  County,  Due: 
January  26. 1987,  Contact:  Manuel 
Marks  (717)  782-2222. 

Amended  Notices 

EIS  No.  860441.  Draft.  BPA.  SEV.  Pacific 
Northwest-Pacific  Southwest  Intertie. 
Capacity  Increase  and  Long-Term 
Intertie  Access  Policy  Development. 
Due:  January  16. 1967.  Published  FR 
10-31-86— Review  period  extended. 

EIS  No.  860428.  DSuppl.  COE.  GA.  Uke 
Alma  Project,  Reservior  Construction 
and  Development,  Outdoor  Recreation 
Opportunities,  404  Permit,  Bacon 
County,  Due:  January  16, 1967, 
Published  FR  10-24-86— Review 
period  extended. 

Dated:  December  22. 1986. 
David  G.  Davis, 

Acting  Director.  Office  of  Federal  Activitieu. 
(FR  Doc  86-29079  Filed  12-24-86;  8:45  amj 

WUJNQCOOC( 


(ER-FRL-3134-71 

Environmental  Impact  Statements  and 
Regulations;  Ava»at>ittty  of  EPA 
Comments 

Availability  of  EPA  comraents 
prepared  December  &  1966  through 
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Deceiaber  12. 1966  pwsMMK  to  the 
Eaviroaaaeotal  Keview  Pneess  (ERP^ 
under  aediaD  300  ef  tbe  Clean  Air  Act 
(CAA)  and  section  iea(2)(«)  ef  the 
National  Environiveotal  Policy  Act 
(NEPA)  as  amended.  Requests  for  copies 
of  EPA  conuneats  can  be  directed  to  the 
Office  of  Federal  Activities  at  (202)  382- 
5076/73.  AoexplMwilion  of  the  raliiigs 

I  assigned  to  draft  enviromenlai  impact 
statements  [EISsJ  was  published  ia.  FR 

\  dated  February  7. 1986  (51  FR  4804). 

'  DrallEKa 

ERP-No.  I>-CDB-F89a27-MI,  Rating 
E02,  Jefferson /Conner  Industrial 
Revitalization  Project,  Rek>cation, 
Demolition  and  Acquisilioo,  CEWG/ 
I  UDAG/Sect.  lOaLaaa,  Mi.  Summmw. 
EPA's  review  resulted  in  objections  to 
the  release  ol  Federal  fuanh  fcir  this 
project.  EPA  expressed  concaros 
regarding  identification  and  disposal  of 
hazardous  materials,  noise  impacts,  and 
i  air  quality  impacts. 

ERP  No.  D-COE-H32009-00.  Ra  ting  3, 
I  Mississippi  R  Locks  and  Dan  26 
'  Replacement  CoastnictiQa.  Second 
Lock,  Upper  Mississippi  and  Illinois 
>  Rivers,  IL  and  MCI  mmmumf.  EPA 
believes  the  information  presented  in 
the  draft  EIS  is  insufficient  to  detemuBa 
the  adverse  impacts,  either  direct, 
I  indirect  or  cumulative,  resulting  &om  the 
second  lock  coastnictiea.  EPA's  aaajor 
concerns  are:  (1)  Lack  of  evaluation  ef 
impacts  of  aavigatiiie  Iribwtaries,  (2) 
lack  of  evaluation  ei  cumulative  impacts 
from  rehabiliation  of  navigation  system 
locks  and  dams,  (3)  lack  of  data  on 
increased  fre^aency  of  spitts  of  toxic 
and  hazardous  aMtcrials.  and  (4)  lack  of 
information  aad  induced  develepaeBt 
impacts.  In  addUioD.  measafes  to  a'void 
I  or  raiaiBHee  impacts  were  act  evaluated. 
I  and  ao  mitigatioa  is  proposed  for 
junavoidaUe  impects.  EPA  believes  that 
j  the  deficiencies  are  of  such  a  ma^ttude 
I  that  additiooal  evaluetioaa  s^iioukt 
received  pubbc  review  at  the  draft 
stage.  EPA,  therefore,  recoBMBends  that 
:a  supplemental  or  revised  draft  EiS  be 
I  prepared.  Unless  the  issues  addressed 
can  be  resolved  prior  to  the  filing  of  the 
final  EIS,  this  EIS  is  a  candidate  for  a 
referral  to  the  Couocil  on  Eaviroomental 
i  Quality. 

ERP  No.  D-COE-L36100~OR,  Rating 
IE02.  Malheur  Lake  Flood  Diajnage 
Reduction  Plan.  OR.  WimiSlIT  EPA 
believes  there  is  ample  environmental 
and  economic  justification  to  implement 
a  nonstructural  ahemative.  The  primary 
reason  for  rating  the  stnictanil 
alternative  EO  is  that  unavoidable 
adverse  impacts  to  the  fishery  and 
habitat  of  the  MaUieur  River  would  be 
extensive.  H  ia  very  lika^  that  Oregon 
Water  Qaality  Simiank  wet^  be 


exQMded  ior  tesipetakae  amd 

suspended  aoMs.  Additfamoi  evalaatioo 
of  benefits  «d  costs  ef  seek  d  the 
alternatives  shooki  fhem  even  greater 
eeonomie  advantages  ta  Ibe 
nonstractand  alieniative  iben  indicated 
in  the  ckraft  EK. 

ERP  No.  D-FHU-Li0154-OR.  Rating 
BC2. 1-n5/PacificF«gkway 
Improvements,  HayesviUelnterchaage 
to  Battle  Creek  laterckange.  404  Peivut, 
Right-of-Way  Aatoisitian.  OR. 
SUMMtABV:  EPA's  review  finds  the  draft 
EISdtscuBses  mitigation  nwesures  for 
minuniziag  adverse  Mtatet  quality  effects 
from  constructioB  and  operation  ol  the 
proposed  bdgbway  iiaprovenaents.  but 
does  not  conaidac  the  growtli-mdaced 
nonpoint  source  water  pollution  from 
the  increases  is  impenioas  surfaces. 
EPA  suggests  that  the  water  quality 
impacts  section  be  expwided  io  the  final 
EIS  to  include  growth-ioduccd  impacts. 
Futber.  it  is  unclear  whether  the 
wetlands  proposed  for  creation  will 
equal  the  functional  value  of  the 
wetlands  Lost. 

FmalEISs 

ERP  No.  F-AFS^-C6S04O-NM.  Carson 
Nat'l  Forest,  Land  and  Resource  K^gmt. 
Plan,  NM.  SUMMARY:  EPA  has  no 
objactioBS  to  the  propoeed  action  as 
described. 

ERP  No.  F-AFS-G65044-NM.  Lincoln 
NatX  Forest,  Land  and  Resource  Mgmt, 
Plan,  NM.  SUMMARY:  EPA  has  no 
objections  to  the  propoeed  action  as 
described. 

ERP  No.  F-BLM-fTOOOB-WY.  Under 
Resource  Area.  Resource  Mgost.  Piao, 
WY.  SUMMURV:  EPA  identified  several 
unresolved  issues,  particultriy  cow^ems 
for  protection  and  monitoring  of  water 
quality  standards,  such  as  tm 
designated  and  existing  beneficial  uses. 
EPA  requested  more  complete  responses 
regar(fing<  water  qnaHty  standards 
(WQS)  compliance  (iadading  £m 
mining);  darity  in  comparing  water 
quality,  watershed  protection,  and  air 
quality  ^ects  by  alternative;  WQS 
monitoring  gnidance;  sulfur  dioxide 
emission  quantification  and  reporting 
for  oil  and  gas  operations;  and 
interagency  coordination  plans.  EPA 
questions  Uie  inference  ia  the  final  EK 
that  the  State  has  the  re^Kwsibility  for 
monitoring  compliance  with  WQS  on 
BLMlasid. 

ERP  No.  FA-FHW-B40a»~RI, 
Woonsocket  faiduetna)  Highway /RI-99 
Construction.  1-295  Interchange  to  RI- 
146/IU-MeA  With  Comectioa  to  RI- 
122/Mendoa  Rd..  4M  permit  RL 
summary:  EPA  heheves  thai  the  final 
sapplnmBwtal  EIS  fails  to  provide  a 
balanced,  objsetive  discussion  of  the 
differinf  values  required  by  the 


osiAcideot.  but  competing,  jarisi  dictions 
of  section  404  of  the  Clean  Water  Act 
and  4(f)  of  the  DepvtBian;t  of 
Transportation  Act.  EPA  waits  for  the 
Corps  of  Engineers  to  confront  this 
question  in  a  forthright  manner  in  their 
404(b)(1)  Evaluation  and  public  interest 
review.  EPA  believes  all  three 
altematives  offer  advantages  and 
disadvantages  from  an  esvinxMnenlal 
point  of  view  and  may  be  permitted 
under  the  EPA  404{b)(l )  GwdHtnes.  On 
this  basis,  EPA  would  not  be  opposed  to 
any  of  the  three.  Finally.  EPA  supports 
the  conceptual  siitigation  wetland  plan, 
but  there  are  several  issues  which  must 
be  resolved  prior  to  the  issuance  of  any 
Section  404  permit. 

ERP  No.  F-FHW-E40235-TN.  1-40/75 
and  Interchange  iraprovemeots.  East  of 
Pellissippi  Parkway  to  East  of  Papennill 
Road.  404  Permit  TN.  SUMMARY:  EPA  is 
concerned  about  noise  impects  and  the 
presence  of  karst  geologic  feetures.  EPA 
recommended  methods  to  accommodate 
karst  areas.  EPA  also  requested  to  be 
kept  informed  regarding  the  status  of 
probable  noise  barrier  implementation. 

ERP  No.  F-MMSr-A02218-0Q.  1967 
Centra)  and  Western  Gulf  of  Mexico 
OCS  Oil  and  Gas  Sales  Nos.  110  and 
112.  lease  Ctffering,  Off  the  Coasts  oiAL. 
Ma  LA.  and  TX  SUMMARY:  EPA  noted 
the  inchiston  of  stipulations  for 
prateetioa  of  biologically  sensitive 
offshore  habitats  in  the  proposed  Notice 
of  Sale  for  Sale  »lia  and  urged 
inch»sion  of  such  stipulations  in  Sale 
#112.  EPA  also  recommended  that 
applicabihty  of  the  hve  bottom 
stipulation  to  lease  blocks  remain 
ceneistent  with  the  apphcation  in 
previous  sales. 

ERP  No.  F-UAF-K11029-NV.  Groom 
Mtn.  Range  Addition,  Ndlis  AFB, 
Bombing  and  Gunnery  Range,  Renewed 
Withdrawal  from  PuWic  Lands,  NV. 
summary:  The  final  EIS  adequately 
addressed  the  concerns  EPA  had  raised 
on  the  draft  EIS. 

Regulations 

ERP  No.  R-CGD~A20(S3-0a  33  CFR 
Parts  151  and  156.  Control  of  Residues 
and  Mixtures  Containing  Oil  or  Noxious 
Liquid  Substances:  and  46  CFR  Parts  98, 
151, 153,  and  172,  Pollution  Rules  for 
Ships  Carrying  Hazardous  Liquids  (51 
FR  34332).  SUMMARY:  EPA  did  not 
identify  any  significant  issues  which 
would  require  substantive  changes,  but 
discussed  the  implications  of  RCRA  and 
CERCLA  on  the  MARPOL  requirements. 
EPA  also  pointed  out  to  the  Coast  Guard 
that  some  states  may  regulate  tank 
ventilation,  or  emissions  rcsuhing 
therefrom,  under  authorities  granted  in 
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the  CAA  and  suggested  that  language  to 
this  effect  be  included  in  the  regulations. 

Dated:  December  22. 1966. 
David  G.  Davit. 

Acting  Director.  Office  of  Federal  Activities. 
|FR  Doc.  86-29080  Piled  12-24-86:  8:45  am) 

MJJNO  COOC  IMO-SO-ai 


ISAB-FRL-3134-*) 

Science  Advisory  Board;  Executive 
Committee;  Open  Meeting 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  of  the  Science  Advisory 
Board  on  January  15-16. 1987.  The 
nveeting  will  be  held  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.  On  {anuary  15,  the  meeting 
will  be  held  in  Room  #2.  South 
Conference  Center.  On  January  16.  the 
meeting  will  be  held  in  the 
Administrator's  Conference  Room  1101 
West  Tower.  The  meeting  will  begin  on 
January  15  at  9:00  a.m.  and  will  adjourn 
at  approximately  12:00  noon  on  January 
16. 

The  major  purpose  of  the  meeting  is  to 
establish  the  Board's  scientific  review 
agenda  for  the  first  half  of  1987;  to 
discuss  the  current  activities  of  EPA's 
Risk  Assessment  Forum;  to  discuss  the 
preliminary  evaluation  of  the  Office  of 
Research  and  Development's  proposed 
budget  for  Fiscal  Year  1988  (if  the 
budget  has  not  yet  been  made  public, 
this  discussion  will  occur  in  Executive 
Session);  reports  of  SAB  committees  and 
subcommittees;  and  other  issues  of 
member  interest. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend, 
obtain  information,  or  submit  written 
comments  should  contact  Dr.  Terry  F. 
Yosie,  Director.  Science  Advisory  Board 
or  Mrs.  Joanna  Foelimer  located  at  401 
M  Street  SW,  Washington,  DC  20460  or 
call  (202)  382-4126  by  close  of  business 
January  7. 1987. 

Dated:  December  19, 1986. 
Terry  F.  YoaJe. 

Director.  Science  Advisory  Board. 
jFR  Doc.  86-29020  Filed  12-24-86;  8:45  am) 
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IOPPC-fRU-31S5-31 

Two  Open  Meetings  of  ttie  Advisory 
Committee  Negotiating  Regulations 
Governing  Major  and  Minor 
Modifications  of  Resource 
Conservation  and  Recovery  Act 
(RCRA)  Permits 

As  required  by  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92-463),  we  are  giving  notice  of  two 
open  meetings  of  the  Advisory 
Committee  negotiating  regulations 
governing  major  and  minor 
modifications  of  Resource  Conservation 
and  Recovery  Act  (RCRA)  permits. 

The  first  will  be  held  on  Tuesday  and 
Wednesday.  January  13  and  14. 1987,  at 
The  Conservation  Foundation.  1255  23rd 
Street.  NW..  First  Floor  Library. 
Washington.  IK).  On  Tuesday,  the 
meeting  will  start  at  10:00  a.m.  and  will 
run  until  5:00  p.m.  On  Wednesday,  the 
meeting  will  start  at  9:15  a.m.  and  will 
run  until  approximately  4:00  p.m.  The 
purpose  of  the  meeting  is  to  reach 
consensus  on  the  substantive  issues 
which  the  Committee  has  identified  for 
resolution.  The  second  has  been 
scheduled  for  Monday.  January  26, 1987, 
at  the  Conservation  Foundation  from 
10:00  a.m.  until  4.-00  p.m.  The  purpose  of 
this  meeting  is  to  ratify  language 
reflecting  the  Committee's  agreed  upon 
consensus. 

If  interested  in  receiving  more 
information,  please  contact  Kathy 
Tyson,  at  (202)  382-5352. 

Dated:  December  19. 1966. 
Milton  RusmU. 

Assistant  Administrator. 

[FR  Doc.  86-29155  Filed  12-24-86:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Training  and  Fire  Programs 
Directorate;  Board  of  Visitors  for  the 
Emergency  Management  Institute; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  (BOV)  for  the 

Emergency  Management  Institute  (EMI) 

Dates  of  Meeting:  February  2-3. 1987 

Place:  Federal  Emergency  Management 
Agency.  National  Emergency  Training 
Center.  Emergency  Management  Institute 
Conference  Room,  Building  N, 
Emmitsburg,  MD  21727 

Time: 
February  2 — 8J0  a.m.  to  5«)  p.m. 
February  3 — 8:30  a.m.  to  Agenda 
Completion 

Proposed  Agenda:  New  Business;  Oath  of 
Office  for  New  Members:  Program 
Orientation:  Review  of  Course 
Curriculum 

The  meeting  will  be  open  to  the  public 
with  approximately  10  seats  available 
on  a  first-come,  first-serve  basis. 
Members  of  the  general  public  who  plan 
to  attend  the  meeting  should  contact  the 
Office  of  the  Superintendent.  Emergency 


Management  Institute.  Training  and  Fire 
Programs  Directorate.  16825  South  Seton 
Avenue,  Emmitsburg,  Maryland,  21727 
(telephone  number,  301-447-1251)  on  or 
before  January  20, 1987. 

Minutes  of  the  meeting  will  be 
prepared  by  the  Board  and  will  be 
available  for  public  viewing  in  the 
Associate  Director's  Office.  Training 
and  Fire  Programs  Directorate,  Federal 
Emergency  Management  Agency, 
Building  N,  National  Emergency 
Training  Center.  Emmitsburg.  MD  21727. 
Copies  of  the  minutes  will  be  available 
upon  request  30  days  after  the  meeting. 

Dated:  December  18. 1968. 
)amM  P.  McN«ilL 

AMsociate  Director.  Training  and  Fire 
Programs. 
[FR  Doc  86-29028  Filed  12-24-86;  8:45  amj 
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[FEMA-784-DRI 

Major  Disaster  and  Related 
Determinations;  Washington 

agency:  Federal  Emergency 
Management  Agency, 

ACTKMl:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Washington 
(FEMA-784-DR).  dated  December  15. 
1986.  and  related  determinations. 

DATED:  December  15, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202)  646-3616. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  of  December  15. 1986,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Disaster 
Relief  Act  of  1974,  as  amended  (42 
U.S.C.  5121  et  seq..  Pub.  L  93-288).  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Washington 
resulting  from  severe  storms  and  Hooding 
during  the  period  November  22  to  29. 1986.  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major-disaster  declaration  under 
Pub.  L  93-288. 1  therefore  declare  that  such  a 
major  disaster  exists  in  the  State  of 
Washington. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  ftxim  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental  any  Federal 
funds  provided  under  Pub.  L  93-288  for 
Public  Assistance  will  be  limited  to  75 


Federal  RegUter  /  Vol.  51.  No.  248  /  Monday.  December  29,  1986  /  Notices 46933 


percent  of  total  eligible  costs  h)  the 
designated  area. 

Pursuant  to  section  408(b}  of  Pub.  L  93-288, 
you  are  authorized  to  advance  to  the  State  its 
25  percent  share  of  the  Individual  and  Family 
Grant  program,  to  be  repaid  to  the  United 
States  as  indicated  in  the  Governor's  request. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Ms.  Joan  Hodgins  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Washington  to  have 
been  affected  adversely  by  this  declared 
major  disaster  and  are  designated 
eligible  as  follows: 

Lewis  County  for  Individual  Assistance 

and  Public  Assistance. 
King,  Pierce,  and  Snohomish  Counties 

for  Individual  Assistance. 
Cowlitz  and  Wahkiakum  Counties  and 

the  Town  of  Snoqualmie  in  King 

County  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.518,  Disaster  Assistance) 

Julhis  W.  BactOB,  Jr., 

Director. 

(FR  Doc.  86-29000  Filed  12-24-86;  8:45  amJ 
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FEDERAL  MARITIME  COMMISSION 
Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreements  pursuant  to 
section  5  of  the  dipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC, 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  reqiiirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  CQOununicaliDg  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-002813-005. 


Title:  San  Francisco  Terminal' ' 

Agreement. 
Parties:  "  ?.;* ' 

San  Francisco  Port  Commission  (Port) 
California  Stevedore  &  Ballast 
Company  (CSBS) 

Synopsis:  The  proposed  amendment 
would  permit  CSBS  to  provide 
terminal  and  stevedoring  services,  on 
a  case-by-case  basis  at  Port  marine 
terminal  facilities  which  are  otherwise 
unassigned. 

Agreement  No.:  224-003753-006 

Title:  Baltimore  Terminal  Agreement 

Parties: 

Maryland  Port  Administration  (Port) 
ITO  Corporation  of  Baltimore  (ITO) 

Synopsis:  The  proposed  amendment 
would  extend  ITO's  current  lease  at 
the  Port's  South  Locust  Point  Marine 
Terminal  until  April  30, 1987. 

Agreement  No.:  207-00949&'.O07 

Title:  Atlantic  Container  Line 
Agreement  (ACL) 

Parties: 
The  Cunard  Steam-Ship  Company,  pic 
Intercontinental  Transport  (ICT)  B.V. 
Compagnie  Generate  Maritime 
Rederiaktiebolaget  Soya 
Aktiebolaget  Svenska  Amerika  Linien 
Rederiaktiebolaget  Transatlantic 

Ssmopsis:  The  proposed  amendment 
would  modify  the  geographic  scope  of 
the  agreement  so  that,  in  the  limited 
context  of  positioning  and 
repositioning  voyages  of  ACL  G3 
vessels  to  and  from  Asia  for 
lengthening,  cargo  can  be  carried 
between  U.S.  ports,  and  points  via 
such  ports,  on  the  one  hand,  and 
Asian  ports,  and  points  via  such  ports 
on  the  other.  This  extension  of  the 
trade  wUl  apply  only  to  one 
positioning  and  repositioning  voyage 
for  each  G3  vessel. 

Agreement  No.:  224-O11046 

Title:  Long  Beach  Terminal  Agreement 

Parties: 

City  of  Long  Beach  (Port) 
SSM  Carbon  (SSM) 
Synopsis:  The  proposed  agreement 
would  permit  SSM  to  construct  a 
petroleum  coke  storage  shed  on  the 
Port's  Pier  G  for  proprietary  and/or 
contract  dry  bulk  storage  and  shipping 
of  petroleum  coke  and/or  other  dry 
bulk  commodities.  -^  ;s .:»  v 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  22,.  1986 
Joseph  C  Polking, 

Secretary.  .; ;.- r^jlt  i:.- 

(FR  Doc.  86-29035  Filed  i^r-JA-Oi:  8:45  amJ 
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FEDERAL  RESERVE  SYSTEM 

Compagnie  Financiere  de  Suez; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  oi^anization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  16, 
1987. 

A.  Federal  Reserve  Bank  of  New  York 

(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Compagnie  Financiere  de  Suez  and 
Banque  Indosuez,  Paris,  France;  to 
acquire  51  percent  of  the  common  stock 
of  Macro  Holdings,  Inc.  currently  and  to 
acquire  the  remaining  49  percent  of  the 
common  stock  of  Macro  Holdings  within 
five  years.  Compagnie  Financiere  de 
Suez  and  Banque  Indosuez  propose  to 
engage  in  the  following  activities 
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through  CNP  Conunoditie*.  Inc  a 
subsidietry  of  Macro  Holdings:  (f)  Acting 
as  a  fuUirea  comouMioQ  inorciiaiit  in  the 
exacutioG  aiid  de^riuice  oi  (a)  futures 
contracts  and  options  oa  such  futures 
contracts  as  are  permissible  under 
i  Z2&J2Sib}(ia)  of  the  Board's  Regulation 
Y.  Old  (b)  futures  contracts  and  options 
contracts  on  stock  indexes  and 
municipal  bond  indexes,  which  have 
been  approved  by  Board  orders:  and  (ii) 
providing  advice  to  financial  institutions 
and  other  financially  sophisticated 
customers  of  CNP  Commodities,  as  is 
permissible  under  f  22&2S(bHlO)  of 
Regulation  Y,  with  regard  to  the  futures 
contracts  and  options  on  such  futures 
contracts  (other  than  stock  index 
contracts}  that  CNP  Commodities 
brokers.  Compa^iie  Financiers  de  Suez 
and  Banque  indosuez  also  have  applied 
to  provide  securities  brokerage  services 
pursuant  to  i  225.25(bH15)  of  Regulation 
Y.  through  GNP  Securities.  Inc..  a 
subsidiary  oi  Macro  Holdings. 

Board  of  Governors  of  tiie  Fedeial  Reserve 
System.  Deoember  19, 198a 
lamas  McAiM. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  86-28066  Filed  12-24-66;  6:45  am| 
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First  Ess«x  Bancorp,  Inc.  et  aL; 
Correction* 

This  notice  corrects  two  previous 
Federal  Register  documents. 

1.  (FR  Doc.  86-28002).  published  at 
page  44946  of  the  issue  for  Monday, 
December  IS,  1986. 

Under  the  Federal  Reserve  Bank  of 
Boston,  the  entry  for  First  Essex 
Bancorp,  Inc.  is  corrected  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  First  Essex  Bancorp,  Inc. 
Lawrence.  Massachusetts:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Essex  Savings  Bank.  Lawrence. 
Massachusetts.  First  Essex  Savings 
Bank  engages  in  the  sale  and 
underwriting  of  life  insurance  and 
annuities  pursuant  to  Massachusetts 
law. 

Comments  on  this  application  must  be 
received  by  fanuary  la  1967. 

2.  (FR  Doc.  86-24522),  published  at 
page  39713  of  the  issue  for  Thursday, 
October  3a  1986. 

Under  the  Federal  Reaerre  Bank  of 


Cleveland,  the  entry  for  PNC  Finaociai 
Corp.  is  corrected  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Cleveland 
(lohn  }.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street  Cleveland.  Otiio  44101: 

1.  PNC  Financial  Corp..  Pittsburgh, 
Pennsylvania;  to  acquire  100  percent  of 
the  voting  shares  of  the  swcoessor  by 
merge  of  Blue  Crass  Acquisition 
Corporation.  Lexington.  Kentucky,  and 
Citizens  Fidelity  Corporation.  Louisville, 
Kentucky,  and  thereby  indirectly 
acquire  Citizens  FideUty  Bank  and  Trust 
Company.  Louisville.  Kentucky;  Citizens 
Fidelity  Bank  and  Trust  Company. 
Lexington.  Lexington.  Kentucky; 
Citizens  Fidelity  Bank  and  Trust 
Company  Hardin  County, 
Elizabethtown,  Kentucky;  Citizens 
Fidelity  Bank  Winchester,  Winchester, 
Kentucky;  Citizens  Fidelity  (Ohio),  N.A.. 
Cincinnati.  Ohio;  Indiana;  Indiana 
Southern  Bank.  Sellenbufg.  Indiana:  the 
successor  by  merger  with  United  Bank 
of  Indiana,  N.A.  Clarksville.  Indiana. 
and  First  Midwest  Bank  and  Trust 
Company.  Nevf  Albany.  Indiana: 
Madison  National  Bank  of  Richmond. 
Richmond.  Kentucky,  and  Mercer 
County  Bank  of  Harrodsburg. 
Harrodsburg,  Kentucky.  Comments  on 
this  application  must  be  received  by 
January  9, 1967. 

Board  of  Governors  of  the  Federal 
Reserve  System.  December  19, 1986. 
lama*  McAfae, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  66-26967  FOed  12-24-66:  6:46  am) 
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First  Tanneaaee  MaWonal  Ct>rp.,  «t  al.; 
Applications  to  Engage  de  novo  in 
Permisaible  NonbanMng  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23{aKl))  for  die  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8}]  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  |  22S.2S  of 
Regulation  Y  as  doaely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  Cor 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Ooce  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 

express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  lor  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentatioa  would 
not  suffice  in  lieu  of  a  beaiii^ 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  suoimarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  fanuary  12, 1987. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Samner.  Vice  President)  411 
Locust  Street  St.  Louis.  Missouri  63186: 

1.  First  Tennessee  National 
Corporation.  Memphis,  Tennessee;  to 
engage  de  novo  through  its  subsidiary, 
FTB  Futures  Corporation,  Memphis. 
Tennessee,  as  an  introducing  broker, 
under  the  Commodity  Exchange  Act 
and  to  engage  in  soliciting  and  accepting 
orders  for  the  purchase  and  sale  of 
commodities  for  future  delivery, 
specirically  financial  futures,  on  or 
subject  to  the  rules  of  any  contract 
market  pursuant  to  f  22S.2S(b)(16)  of  the 
Board's  Regulation  Y.  Orders  will  be 
executed  by  an  unrelated  third  party 
futures  commission  oierdianL 

a  Federal  Rasarve  Bok  of  Kaasas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  84196: 

1.  Skiatook  Bancshares.  Inc.. 
Skiatook,  Oklahoma;  to  engage  de  novo 
through  its  subsidiary,  First  Exchange 
Mortgage,  Inc.  Skiatook.  Oklahoma,  in 
making,  acquiriiig,  and  servicing  loans 
and  other  extensions  of  credit  as  would 
be  made  by  a  mortgage  company 
pursuant  to  i  225.25{bUl]  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal 
Reserve  System.  December  19,  IBBO. 
laaMsMcAlsa. 

Associate  Secretary  of  the  Board. 
|FR  Doa  66-26g«B  Filed  12-24-66: 6:4S  am] 

BlUJMa  COOC  C310-01-U 


Federal  Regisler  /  Vol.  51.  No.  248  /  Monday.  December  29.  1986  /  Notices 


RIttenhouse  Financial  Services,  Inc.,  et 
al.;  Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  $  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  {  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  225.21(a)  of  Regulation  Y 
(12  CFR  225.21(a))  to  acquire  or  control 
voting  securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 
listed  in  9  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies, 
or  to  engage  in  such  an  activity.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  from 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
cotnpetition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  12, 
1987. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street 
Miiladelphia,  Pennsylvania  19105: 


46935 


1.  Rittenhouse  Financial  Services, 
Inc.,  Philadelphia,  Pennsylvania;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Rittenhouse  Trust 
Company,  Philadelphia,  Pennsylvania. 

In  connection  with  this  application, 
Applicant  has  applied  to  engage  directly 
in  investment  advisory  and  securities 
brokerage  services  pursuant  to 
S  225.25(b)(4)  and  (b)(15)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Chouteau  County  Bancshares,  inc.. 
Fort  Benton,  Montana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank  of  Fort  Benton,  Fort  Benton, 
Montana. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Fort  Benton  Insurance  Agency,  Inc.,  Fort 
Benton,  Montana,  a  general  insurance 
agency  located  in  a  community  with  a 
population  not  exceeding  5,000  pursuant 
to  S  225.25(b)(8)  (iii)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  area  within  a  35  mile 
radius  of  Fort  Benton.  Montana. 

C.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  Security  Pacific  Corporation,  Los 
Angeles,  California,  and  SPC/OFS 
Acquisition,  Inc.,  Los  Angeles, 
California;  to  acquire  100  percent  of  the 
voting  shares  of  Orbanco  Financial 
Services  Corporation,  Portland,  Oregon, 
and  thereby  indirectly  acquire  The 
Oregon  Bank,  Portland,  Oregon.  SPC/ 
OFS  Acquistion,  Inc.,  Los  Angeles, 
California,  has  also  applied  to  become  a 
bank  holding  company. 

In  connection  with  this  application. 
Applicants  have  also  applied  to  acquire 
Orbanco  Real  Estate  Services  Co., 
Portland,  Oregon,  and  thereby  engage  in 
mortgage  banking  pursuant  to 
S  225.25(b)(1)  of  the  Board's  Regulation 
Y;  American  Data  Services,  Inc., 
Portland,  Oregon,  and  thereby  engage  in 
data  processing  activities  to  the  extent 
authorized  by  S  225.25(b)(7)  of  the 
Board's  Regulation  Y;  and  Orbanco 
Securities  Corporation,  Portland, 
Oregon,  and.  thereby  engaged  in  the 
business  of  providing  brokerage  services 
with  respect  to  money  market 
instruments  to  the  extent  authorized  by 
S  225.25(b)(15)  of  the  Board's  Regulation 
Y. 


Board  of  Governors  of  the  Federal 
Reserve  System,  December  19, 1986. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-28969  Filed  A^TA-OO^  8:45  amj 
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Richard  C.  Stark,  Jr.  et  al.;  Acquisitions 
of  Banks  or  Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  8, 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  C.  Richard  Stark.  Jr..  Woolstock, 
Iowa;  to  acquire  25.36  percent  of  the 
voting  shares  of  First  American  Bank 
Group,  Ltd.,  Fort  Dodge,  Iowa,  and 
thereby  indirectly  acquire  First 
American  State  Bank,  Fort  Dodge.  Iowa. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Matthew  L  Blevins.  Houston, 
Texas;  to  acquire  68  percent  of  the 
voting  shares  of  First  Charter  Bank. 
Denver,  Colorado. 

2.  FirstBank  Holding  Company 
Employee  Stock  Ownership  Plan, 
Lakewood,  Colorado;  to  acquire  2 
percent  of  the  voting  shares  of  FirstBank 
Holding  Company  of  Colorado,  Inc., 
Lakewood,  Colorado,  and  thereby 
indirectly  acquire  Vail  FirstBank 
Industrial  Bank,  Vail,  Colorado; 
FirstBank  of  West  Arvada,  N.A., 
Arvada,  Colorado;  FirstBank  of  Aurora, 
N.A.,  Aurora,  Colorado;  FirstBank  of 
Avon,  Avon,  Colorado;  FirstBank  of 
Boulder,  N.A.,  Boulder,  Colorado; 
FirstBank  at  Breckenridge,  Breckenridge, 
Colorado;  FirstBank  of  Castle  Rock, 
N.A..  Castle  Rock,  Colorado;  FirstBank 
of  Denver,  N.A.,  Denver,  Colorado; 
FirstBank  of  Cherry  Creek,  N.A..  Denver. 
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Colorado;  FiretBank  at  Arapahoe/ 
Yosemite,  Englewood,  Colorado; 
FiratBank  of  Erie,  Erie,  Colorado; 
FiratBank  of  Tech  Center.  N.A.. 
Englewood,  Colorado;  FirstBank  of 
Colorado,  N.A.,  Jefferson  County, 
Colorado:  FirstBank  of  Lakewood,  N.A., 
Lakewood,  Colorado;  FirstBank  of 
Westland.  N.A..  Lakewood,  Colorado; 
FirstBank  of  Academy  Park.  Lakewood. 
Colorado;  FirstBank  of  Villa  Italia.  N.A.. 
Lakewood.  Colorado:  FirstBank  of 
Littletoa  N.A..  Littleton,  Colorado: 
FirstBank  of  Wadsworth/Coal  Mine. 
N.A^  Littleton.  Colorado;  FirstBank  of 
Arapahoe,  County.  N.A..  Littleton. 
Colorado:  FirstBank  of  North  Longmont 
N.A..  Longmont  Colorado;  FirstBank  of 
Sooth  Longmont.  N.A..  Longmont. 
Colorado:  FirstBank  of  Mintum. 
Mintum.  Colorado:  FirstBank  of 
Silverthome.  N.A..  Silverthome. 
Colorado:  FirstBank  of  Vail  Vail. 
Colorado;  FirstBank  at  88th/ 
WadswortK  N.A..  Westminster, 
Colorado:  FirstBank  of  Wheat  Ridge, 
NJi.,  Wheat  Ridge.  Colorado. 

3.  Forrest  L  Clay.  Worland.  Wyoming. 
Charles  B.  Metz.  Sheridan.  Wyoming, 
and  Newell  B.  Sargent  Worland. 
Wyoming:  to  acquire  61.08  percent  of  the 
voting  shares  of  Centennial 
Bancorporation.  Thermopolis,  Wyoming. 
and  thereby  indirectly  acquire  First 
National  Bank  at  Thermopolis. 
Thermopolis.  Wyoming,  and  56.2  percent 
of  the  voting  shares  of  First  State  Bank 
of  Shoshoni.  Shoshoni.  Wyoming. 

4.  Stephen  f.  /atras.  Robert  W.  Allen, 
Mrs.  CC.  Bledsoe,  and  Cam  Coors,  Inc.. 
all  of  Tulsa.  Oklahoma.  CCI 
Corporation.  The  Fourth  National  Bank 
of  Tulsa.  Trustee  of  Gable  Profit  Sharing 
Plan  and  Trust.  Century  Healthcare. 
David  H.  Burton.  Engineering  Design 
Croup,  March  Development  Co.,  John  D. 
Williams,  fames  W.  Snuth.  KCUB.  Inc.. 
William  E.  Manley.  N.L  Sevinson.  Billy 
G.  Hill.  Lewis  Companies.  Gilbert  D. 
Waldman  and  World  Industries.  Inc.  all 
of  Tulsa.  Oklahoma.  Vienson  Oil  and 
Gas.  Edna  Mae  Pine,  and  Pellie  Pine 
Harlan,  all  of  Okmulgee.  Oklahoma,  and 
Chariea  P.  Eslcike.  Horeshoe  Bay,  Texas; 
to  acquire  Fourth  National  Corporation, 
Tulsa.  Oklahoma,  and  thereby  indirectly 
acquire  Fourth  National  Bank  of  Tulsa. 
Tulsa,  Oklahoma,  and  United 
Bancshares,  Inc.  Tulsa.  Oklahoma,  and 
thereby  indirectly  acquire  United  Bank, 
TuIm.  Oklahoma. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  19, 1986. 
faowa  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc  86-28970  Filed  12-24-86;  8:45  amj 


U.B.  BancaharM,  Inc,  at  aL; 
Formatioiw  of;  Aoquialtkma  by;  and 
Mergers  of  Bank  Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
13. 1987. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street  Cleveland.  Ohio  44101: 

1.  U.B.  BancahareM,  Inc..  Bucyrus. 
Ohio:  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  United  Bank,  N.A.. 
Bucyrus.  Ohio. 

B.  Federal  Reserve  Bank  of  AtlanU 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

1.  The  Colonial  BancGroup,  Uic^ 
Montgomery.  Alabama;  to  merge  with 
F&M  Holding  Company,  Inc.  Foley, 
Alabama,  and  thereby  indirectly  acquire 
Fanners  and  Merchants  Bank,  Foley, 
Alabama. 

2.  Pontchartrain  Bancshares.  Inc., 
Metairie,  Louisiana:  to  become  a  bank, 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Pontchartrain  State  Bank,  Metairie, 
Louisiana. 

C.  Federal  Reserve  Bank  of  CUcago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinou 
60690: 

1.  First  Apple  River  Corporation. 
Apple  River,  Illinois;  to  b«:oine  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Apple 
River  State  Bank.  Apple  River.  Illinois. 


2.  Traer  Shares,  Ina,  Traer.  Iowa:  to 
acquire  100  percent  of  the  voting  shares 
of  Kupka's  Inc.  Traer,  Iowa.  First 
Conununity  Bank  and  Trust,  Traer, 
Iowa,  and  First  National  Bank  of  Tama 
County,  Dysart  Iowa. 

D.  Federal  Reaerva  Bank  of  Kansas 
City  (Thomas  M.  Hoening,  Vice 
President)  825  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Central  Kansas  Bancshares.  Inc.. 
Kansas  City,  Missouri:  to  acquire 
Jayhawk  Bancshares.  Inc.  Lanvrence, 
Kansas,  and  thereby  indirectly  acquire 
Lawrence  National  Bank  ft  Trust 
Company,  Lawrence,  Kansas,  and 
Kansas  Bancshares,  Inc.,  Wichita. 
Kansas,  and  thereby  indirectly  acquire 
City  Bank  &  Trust  Company,  Wichita. 
Kansas. 

Z  Prague  Bancorp,  lac  Prague. 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Prague  National  Bank, 
Prague.  Oklahoma. 

Board  of  GovenxNV  of  the  Federal 
Reserve  System.  December  19, 1086. 
James  McAia*. 

Associate  Secretary  of  the  Board. 
(FR  Doc  B6-28071  Filed  12-Z4-«ac  8.-4S  aflnl 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  SulMnltted  to  ttia  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  subniitted  to  OMB  since  the 
last  list  was  published  on  December  19. 
1968. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  packages.) 

Food  and  Drug  Administration 

Subject:  Medical  Device  Notification 
and  Safety  Alert  Guideline— NEW 

Respondents:  Businesses  or  other  for- 
profit:  Small  businesses  or 
organizations 
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National  Instittrtee  ofHoaith 

Subject:  National  Library  Medicine 
Online  Services  Application  Packet- 
Extension — (0925-0223) 

Respondents:  individuals  or  households; 
State  or  tocal  governments; 
Businesses  or  other  for-profit;  Federal 
agencies  or  employees:  Nan-<proflt 
institutions:  Small  businesses  or 
organizations 

OMB  Desk  Officer:  Bruce  Arthn 

Health  Care  Fmandng  Adminlstratioa 

(Call  Reports  Clearaooe  Officer  on 
301-594-8650  ibr  copies  of  package.) 
Subject:  Infomatiati  Ccdkctian 
Requirements  in  6PO-41P  Adjustment 
of  Federal  Share  for  Uncaahed  or 
Cancelled  Checks  45  CFR  Sections 
201.5(a)(3).  201.67(c)(2)  and 
201.67(d)(2)— NEW— HCFA-R-67 
Respondents:  State  or  local  governments 
OMB  Desk  Officer  Fay  S.  ludicello 

Office  of  Human  Development  Services 

(Call  "Reports  Qearance  OfDcer  on 
202-472-4415  Tor  copies  of  package.) 
Subject  Stele  Long  Dens  Care 

Ombudsman  R^ort — 

Reinstatement — (0980-0121) 
Respondents:  State  or  teail  governments 
OMB  Desk  Officer  Jody  Sgsn 

Family  Support  Administration 

(Call  Reports  Clearance  Officer  on 
202-245-1704  for  oo()ies  of  package.) 
Subject:  WIN  Certification  Report  (117- 

A);  SAU  Certification  Record  (SAU- 

4)— Extension— (0980-1057) 
Respondents:  State  or  local  govemments 
Subject:  WIN  Grant  Change  Report 

(117-B)  WIN  Grant  Change  Record 

(IM-9)— Extension— (0986-0157) 
Respondents:  State  or  local  ^vemments 
Subject:  Referral  For  WIN  Registration 

(Individual)  (IM-3) — Extension— 

(0980-0111) 
Respondents:  Individuals  or  households: 

State  or  local  governments 
Subject-  WIN  Financial  Status  Report — 

Extension— (0980-0110) 
Respondents:  State  or  local  governments 
OMB  Desk  OfRcer:  Judy  £^an 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  Reports 
Clearaace  Officer  on  the  number  shown 
above. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
OfHcer  designated  «beve  at  the 
folloiving  address:  0\ffi  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3208,  Washington, 
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DC  20508.  Attn:  (name  of  OMB  Desk 

Officer) 

Dated:  December S,  1986. 
Barbara  S.  Wainal«. 

A  cting  Deputy  Assistant  Secretary  for 

MonBgement  Analysis  and  Systems. 

[FR.  See.  8»-aM0e  fOei  1^-24-86:  «4S  mi] 


Food  and  firugArimMstosBon 

(Docket  No.  ««IMt505] 

Veterinary  Cxpoft  OniBS;  Ivennectin 
tor  Dogs 

tkOBHCri  Food  and  Drug  Adnunistration. 
ACnoK  Netioe. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Merck  &  Co.,  Inc.,  has  filed  an 
application  requesting  approval  for  the 
eTcport  of  the  drug  "ivermectin  iardoga" 
to  Japan  and  Canada. 
address:  Relevant  information  on  this 
application  awy  .be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  RockviUe,  MD 
20857,  and  to  the  contact  pecson 
identified  below. 

FOR  niRTHER  INKMMATION  CONTACR 
Beverly  £.  Bartolomeo,  Oeater  £or 
Veterinary  Medicine  (WV-102).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
4500. 

SUPPI^MENTARY  INFORMA-HON:  The  Drug 
Amendments  of  1988  (Pub.  L.  99-660) 
(section  802  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  382)) 
provide  that  FDA  may  approve 
appHcations  for  the  export  of  drugs  that 
are  not  currently  approved  in  the  United 
States,  The  approval  process  is 
governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(bJ(3)(C)  of  the  act  requires  that  the 
agency  review  (he  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3KB) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  md  jsquires  that  the  agency 
provide  a  notioe  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  e^^ort  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Merck  It  Co.,  kic.,  Rahway,  N|  07065,  has 
nied  an  application  requesting  approval 
for  the  export  of  the  drug  "ivermectin  for 
dogs"  to  Japan  and  Canada.  Although 


the  application  was  received  in  the 
Office  of  the  Secretary  on  December  8. 
1986,  it  was  not  received  and  ^d  in  the 
Center  for  Veterinary  Medicine  :mitil 
Deoember  12,  ISBB,  winch  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  sppiicalTon 
to  the  Dockets  Management  Branch 
taddress  above)  in  two  cofses  (except 
that  individuals  may  scbmtt  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  ^  heading 
of  this  document  These  submissions 
may  be  seen  in  (he  Dockets 
Management  Branch  between  9  a.ia.  and 
4  p.m..  Monday  ihrou^  Friday. 

The  agency  enconrages  any  person 
whosubnats  relevant  information  on  the 
application  to  do  so  by  Januuy  8. 1987, 
and  to  provide  an  additional  coi^  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  informalion  during 
the  30-day  review  period. 

Dated:  Decembcs'  22. 1986. 
John  M.  Taylor, 

Associate  Commissioner  for  Regahttory 
Affairs. 

(FR  Doc  86-28117  Filed  12-23-86: 10:57  am] 

BSXMW  COeE  44SMIt-« 


Social  Sectwity  Admlniatration 

Finding  Regarding  Foreign  Social 
Insurance  or  Pension  System; 
Guatemala 

AQENCV:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  fmding  regarding 
foreign  social  insurance  or  pension 
system — Guatemala. 

Finding:  Section  202(t)(l)  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(1)) 
prohibits  payment  of  monthly  benefits  to 
any  individual  who  is  not  a  United 
States  citizen  or  national  for  any  month 
after  he  or  she  has  been  outside  the 
United  States  for  6  consecutive  months. 
This  prohibition  does  not  aji^ly  to  such 
an  individual  where  one  of  the 
exceptions  described  in  sections 
202(t)(2)  through  202(t)(5)  of  the  Social 
Security  Act  (42  U.S.C.  402  (f)(2)  through 
(t)(5))  affects  his  or  her  case. 

Section  202(t)(2)  of  the  Social  Security 
Act  provides  that,  subject  to  certain 
residency  requirements  of  section 
202(t)(ll),  the  prohibition  against 
payment  shall  not  apply  to  any 
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individual  who  is  a  citizen  of  a  country 
which  the  Secretary  of  Health  and 
Human  Services  finds  has  in  effect  a 
social  insurance  or  pension  system 
which  is  of  general  application  in  such 
country  and  which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old  age.  retirement,  or  death;  and 

(b)  Permits  individuals  who  are 
United  Stales  citizens  but  not  citizens  of 
that  country  and  who  qualify  for  such 
benefits  to  receive  those  benefits,  or  the 
actuarial  equivalent  thereof,  while 
outside  the  foreign  country  regardless  of 
the  duration  of  the  absence. 

The  Secretary  of  Health  and  Human 
Services  has  delegated  the  authority  to 
make  such  a  fmding  to  the 
Commissioner  of  Social  Security.  The 
Commissioner  has  redelegated  that 
authority  to  the  Director  of  the 
International  Policy  Staff.  Under  that 
authority  the  Director  of  the 
Intemxtionai  Policy  Staff  has  approved 
a  finding  that  Guatemala,  beginning 
October  13. 1978.  has  a  social  insurance 
system  of  general  application  which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old  age.  retirement,  or  death;  and 

(b)  Permits  United  States  citizens  who 
are  not  citizens  of  Guatemala  to  receive 
such  beneHts.  or  their  actuarial     ••■"    =  * 
equivalent,  at  the  full  rate  without 
qualification  or  restriction  while  outside 
Guatemala. 

Accordingly,  it  is  hereby  determined 
and  found  that  Guatemala  has  in  effect, 
beginning  October  13, 1978,  a  social 
insurance  system  which  meets  the 
requirements  of  section  202(t)(2)  of  the 
Social  Security  Act  (42  U.S.C.  402(t)(2)). 

This  revises  our  previous  finding 
(publishing  September  3. 1960  at  25  FR 
8582)  that  Guatemala  does  not  have  in 
effect  a  social  security  insurance  or 
pension  system  which  meets  the 
requirements  of  section  202(t)(2)  of  the 
Social  Security  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  |. 

Joseph  Rausch,  Room  1104,  West  High 
Rise  Building.  6401  Security  Boulevard, 
Baltimore.  Maryland  21235.  (301)  594- 
6123. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.802  Social  Security- 
Disability  Insurance:  13.803  Social  Security- 
Retirement  Insurance:  13.805  Social 
Security — Survivors  Insurance) 
Elizabeth  K.  Siogleton, 
Director.  International  Policy  Staff. 
(FR  Doc.  86-28998  Filed  12-24-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Bureau  of  Indian  Affairs 

Record  of  Decision  on  tfie  Jackpile- 
Paguate  Uranium  Mine  Reclamation 

AGENCY:  Bureau  of  Land  Management 
and  Bureau  of  Indian  Affairs.  Interior, 
ACTION:  Notice  of  record  of  decision. 

summary:  The  Bureau  of  Land 
Management  (BLM)  and  Bureau  of 
Indian  Affairs  (BLA),  U.S.  Department  of 
the  Interior,  have  released  a  Record  of 
Decision  (ROD)  on  the  Jackpile-Paguate 
Uranium  Mine  Reclamation  Project.  The 
decision  was  based  on  the  reclamation 
objectives  listed  in  the  Final 
Environmental  Impact  Statement  (FEIS). 
the  analysis  contained  in  the  FEIS,  and 
public  comments.  Copies  of  the  ROD  are 
available  for  public  review  at  the  BLM 
and  BIA  Offices  in  Albuquerque,  New 
Mexico. 

for  further  INFORMATION  CONTACT: 
Michael  ].  Pool.  EIS  Team  Leader.  Rio 

Puerco  Resource  Area.  BLM, 

Albuquerque  District  Office,  435 

Montano  NE..  Albuquerque.  NM 

87107.  (505)  761-4577 
William  C.  Allan.  Area  Environmental 

Specialist  Albuquerque  Area  Office. 

BIA.  P.O.  Box  26567,  Albuquerque. 

NM  87125-6567,  (505)  766-3374. 

Dated:  December  5, 1966. 
Monte  G.  |ordan. 

Acting  State  Director,  Bureau  of  Land 

Management 

Sidney  L  Mills. 

Area  Director.  Bureau  of  Indian  Affairs. 

[FR  Doc.  86-29068  Filed  12-24-88:  8:45  am) 
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Bureau  of  Land  Management 
IAA220-06-4322-12) 

Bureau  Forms  SulMnitted  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Offlce  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.SX:.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  Bureau's  Clearance  Officer  and  to 
the  Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer. 


Washington,  DC  20503,  Telephone  (202) 
395-7340. 

Title:  Grazing  Preference  Statement. 
43  CFR  4130.1. 

Abstract:  This  form  is  used  as  a 
grazing  permit  application  which  states 
the  recognized  grazing  preference  (use) 
as  a  reminder  and  allows  the  applicant 
to  show  requested  changes  for  the 
coming  grazing  season. 

Bureau  Form  Number  4130-3. 

Frequency:  Annually. 

Description  of  Respondents:  Livestock 
grazing  permittees  on  the  public  land. 

Annual  Responses:  7.665. 

Annual  Burden  Hours:  1.794. 

Bureau  Clearance  Officer  (alternate): 
Rebecca  Daugherty  (202)  653-8853. 

Dated:  October  24. 1986. 
Henry  R.  Sniitli, 

Assistant  Director.  Land  and  Renewable 
Resources. 
|FR  Doc.  86-29067  Filed  12-24-86:  8:45  am] 

BIUJNGCOOE  4S1»-M-M 

IAZ-020-07-4212-13:  A-22S02] 

Realty  Action;  Excfwnge  of  Pul>llc 
Lands,  Pima  County,  AZ 

The  following  described  Federal  lands 
are  being  considered  for  disposal  by 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1716: 

Gila  and  Salt  River  Meridiao.  Arizona 

T  17  S   R  15  £.. 
Section  5.  Lot*  1-3.  SV^NEy4.  SEV4NWy4. 

Section  7,  f«%NE%: 

Section  8.  N^NEV4NEW.  SWV4NEV4NE%, 

WM,SEy4NEV4NEW.  NWV4NEy4. 

S^NEWi,  WH,  SEy4. 
Comprising  1184.73  Acres. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  publication  of  this 
Notice  will  segregate  the  affected  public 
lands  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws  or 
from  exchange  pursuant  to  Federal  Land 
Policy  and  Management  Act  of  1976. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation:  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager.  Phoenix  District 
Office.  2015  West  Deer  Valley  Road. 
Phoenix,  Arizona  85027, 


Dated:  December  16, 1988. 
Paul).  Buff, 

A  cting  Dial  net  Maaqger. 
(FR  Ooc.  66-29086  Filed  12-W-fle:  ft:«5  «■) 
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Exlansion0f  I 

on  Rr^msMl  MInarai  Exchange  In  San 
Juan  and  MdOwley  Ccunttas,  Maw 
Mexico;  ANwquwque  District.  MM 

AQENCY:  Bureau  of  Land  Management. 
Interior. 

ACnOM:  Extension  of  public  comment 
period  on  mineral  exdiange. 


SUNHMMV:  On  November  IZ  M86. « 
Federal  Resister  Ncrtice  of  Reality 
Action.  (Vol.  51,  No.  Zia  pg.  41025  thru 
41026),  announced  the  proposed 
McKiniey  County  Coal  Exchange  (NM- 
57602).  The  proiect  involved  the 
exchange  erf  4.890.26  acres  of  Federal 
coal  estate  for  6,263.45  acres  of  coal 
owned  by  the  Cerritlos  Land  Company. 
In  addition.  Cerriilos  i,and  Company 
included  ia  the  exchange  4,na«9  acres 
of  mineral  estate  in  the  Cbaco  Cuituiai 
National  Historic  i^ut  and  Outlier 
Protection  Sites. 

The  notice  identified  a  45  day 
comment  period  which  is  due  to  end  on 
December  29,  1966.  Due  to  a  request  for 
extensioa  of  the  comment  penoid,  an 
extension  of  15  days  is  being  granted. 

The  public  comment  period  for  the 
Notice  of  Realty  Action  is  now  extended 
through  close  of  business  on  January  13. 
1987.  All  other  information  in  the 
December  12. 1986,  Federal  Ulster 
Notice  remains  Hnrhanged 
FOR  FURTHER  INFORMATION  CONTACT 
Bob  Muller.  Bureau  of  Land 
Management.  Albuquerque  District 
Office,  commercial  phone  (505)  781- 
4553.  FTS  474-4653. 

Dated:  December  19, 1988. 
Michael  F.&eitz, 

Associate  District  Manager. 

(FR  Doc  86-;?9068  Filed  12-84-88: 8:45  amj 

■tLUNQ  COOC  4310-f»4i 

IID-943-07-4220-11:  M)527»] 

Proposed  Continuation  of  Withdrawaf; 
Idaho 

AQENCY:  Bureau  of  Land  Maaagement. 
ACTION.  Notice. 

SUMMARY:  The  Forest  Service, 
Departmwit  of  Apiculture  proposes  a 
39.24  acre  withdrawal  for  ibe  Blackstone 
Administrative  Site,  continue  for  an 
additional  £5  years,  and  a  S80  acK 
withdrawal  for  the  Minnetonka 


Recreation  Area,  continue  for  en 
additional  99  years  based  upon  the 
anticipated  remaintog  life  of  both 
proiects.  The  bnds  will  remain  closed  to 
surface  entry  and  mining,  but  iiave  been 
and  will  remain  open  to  mineral  leasing. 
DATE:  Comments  should  be  received  on 
or  before  March  30, 1987. 
ADDRESS:  Comments  shouM  be  sent  to: 
Idaho  State  Director,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  ID  83706. 
FOR  FURTHER  INFORMATION  CONTACT: 

Larry  R.  Lievsay.  Idaho  Stae  Office.  208- 
334-1735. 

The  Forest  Service  proposes  that  the 
existing  land  withdrawal  made  by 
Public  Land  Order  1479  of  September  5, 
1957,  for  the  Blackstone  Administrative 
Site,  be  continued  for  a  period  of  25 
years  and  the  Minnetonka  Recreation 
Area,  be  continued  for  a  period  of  99 
years,  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751;  43  U.S.C.  1714. 
The  land  is  described  as  follows: 

Boise  Mwidian.  hiaho 

Blackstone  Adnanistrative  She 

T.  15  S.,  R.  43  E. 
Sec.  17.  tet  1. 

Minnetonka  Recreation  Area 
T.  15  &,  R.  42  E. 

Sec.  28,  WV4E14,  WV4: 

Sec.  27.  E%NEV4. 

The  land  described  above  aggregates 
599.24  acres  in  Bear  Lake  County. 

The  withdrawal  is  essential  for 
protection  of  substantial  capital 
improvements  on  the  Administrative 
Site  and  the  Recreation  Area.  The 
withdrawal  closed  the  land  to  surface 
entry  and  mining  but  not  mineral 
leasing.  No  change  in  the  segregate 
effect  or  use  of  the  land  is  proposed  by 
this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  die  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
detennine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
so,  for  how  long.  The  final  determination 
of  the  withdrawals  will  be  published  in 
the  Fadaeal  Register.  The  existing 
withdrawals  wiil  continue  until  such 
final  determination  is  made. 


Dated:  December  12. 1986. 
William  E.  Ireland. 
Chief.  Realty  Operations  Section 
|FR  Doc.  86-29070  Filed  12-24-8B:  B.'45  am) 

BNXINGCOOE  4310-<Ma-M 


IES-970-07-4910-10-2410;  ES  33248 
Alatwma) 

Alabama;  Proposed  Reinstatnment  of 
Federal  Oil  and  Gas  Leas*  ES  33248. 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  ft-oposed  reinstatonent  of  a 
terminated  oil  and  gas  lease. 


SUMMARY:  Federal  oil  and  gas  lease  ES 
33248  terminated  automatically  by 
operation  of  law  on  August  1. 1986  (30 
U.S.C.  186). 

FOR  RiRTMER  mFORMATKM  CONTACT 
Mr.  Charles  Johnson  at  (703)  274-0160. 
SUPPLEMENTARY  INFORMATION:  X.  A 
petition  for  reiastetement  of  ES  30248 
was  filed  by  Bay  City  Minerals  b»c 
(Lessee)  under  section  31D  of  tktt 
Mineral  Leasing  Act  of  1920.  as 
amended  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (96 
Stat.  2447). 

2.  The  lessee  has  met  all  the  following 
requirements  of  reinstatement: 

(a)  $500 — ^Reimbursement  of  Department 

Administrative  Cost 

(b)  $605— Back  Rental  Payment 

(c)  $126— Estimated  Publication  Cost 

3.  The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to 
$5.00  per  acre  per  year,  and  royalty 
increased  to  16%  percent  beginning 
August  1, 1986. 

G.  Curtis  foiMs.  |r.. 

State  Director. 

|FR  Doc.  8&-2aBI77  Filed  12-34-88;  &45  am] 

BILUNG  COOC  4310-OJ-« 


I  AZ  020-07-4212-12;  A  22446] 

Arizona;  Exdiange  of  Public  Lands: 
Amendment 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Realty  Action:  Amendment  to 
Notice  of  Realty  Action,  exchange  of 
public  lands  Arizona. 

This  amends  Notice  of  Realty  Action 
A  22448,  published  November  18, 1986 
and  amended  December  11. 1966  by 
identifying  the  following  additional  1760 
acres  of  state  land  to  be  conveyed  to  the 
United  States. 


46940 
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Gila  and  Salt  River  Meridian,  Arizona 

T.  21  S.,  R.  18  F... 

Sec.  IS.  SWV* 

Sec.  18.  All 

Sec.  ZaEM 

Sec.  21.  All 

Dated:  December  17. 1966. 
Paul  |.  Buif. 

Acting  District  Manager. 
|FR  Doc.  66-28978  Filed  12-24-66;  8:45  ami 
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IAZ-020-07-4212-13;  A-191621 

Arizona;  Exchange  of  Public  and 
Private  Land  In  Pima  County 

The  following  described  federal  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  Section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1716: 

Gila  and  Sail  River  Meridian.  Arizona 

T.  12  S..  R.  11  E. 
Section  33.  Lots  2.  6.  7. 11,  S'/^  of  Lot  3.  Lot 
5  less  10  acres.  EV4SWy«NEV4.  E'/iB"^ 
WMiSWy«N'£y4.  EV^WMiE'-iVVVi 
SWV4NEV4. 
Comprising  237.41  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  John  J.  Woodin: 

Gila  and  Salt  River  Meridian,  Arizona 

T  11  S    R  8  E 

Section  36.  N'^N'^NEV4,  SWV4NWWiNEV«, 
NM!SEV4NEV4NEy4,  SWy4NE'/4. 
WHSEy4NEV4.  SEy4SEV4NEV4. 

wy»NEy4SEy4NEy4,  Nwy4. 

Comprising  290  acres. 

The  purpose  of  this  exchange  is  to 
acquire  the  non-federal  lands  which 
contain  important  desert  bighorn  sheep 
habitat,  as  well  as  providing  habitat  for 
numerous  other  wildlife  species.  The 
exchange  is  consistent  with  the  Bureau's 
planning  system.  The  public  interest  will 
be  well  served  by  completing  the 
exchange. 

The  value  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
by  payment  to  the  United  States  by  Mr. 
Woodin. 

L,ands  to  be  transferred  from  the 
United  States  in  this  exchange  will  be 
subject  to  the  following  reservations, 
terms  and  conditions: 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  pursuant  to  the  Act  of 
August  30, 1890  (26  Stat.  391:  43  U.S.C. 
945). 

Private  lands  to  be  acquired  by  the 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 


1.  All  minerals  in  the  subject  land  are 
reserved  to  the  State  of  Arizona. 

2.  The  right  of  Trico  Electric  Company 
to  continue  existing  use  of  the  land  for 
electrical  transmission  and  distribution 
lines. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the 
described  federal  lands  from 
appropriation  under  the  public  Idnd 
laws,  including  the  mining  laws,  but  not 
^m  the  mineral  leasing  laws  or  from 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1978.  This  segregation  shall 
terminate  upon  issuance  of  a  document 
conveying  title  to  such  lands  or  upon 
publication  in  the  Federal  Regisler  of  a 
notice  of  termination  of  the  segregation, 
or  the  expiration  of  two  years  from  the 
date  of  publication,  whichever  occurs 
first. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange, 
including  the  environmental  analysis 
and  the  record  of  public  discussions,  is 
available  for  review  at  the  Phoenix 
Resource  Area  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027. 

For  a  period  of  45  days  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office.  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  the 
Arizona  State  Director,  who  may 
sustain,  vacate,  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  objection,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  December  IS.  1968. 
Henri  R.  Bisson, 

Acting  District  Manager. 

[FR  Doc.  66-28979  Filed  12-24-66:  8:45  am) 

BILUMO  COOC  431«»-3I-M 


Fish  and  WikflHe  Service 

Marine  Mammal  Annual  Report 
Availability,  Calender  Year  1985 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  of 

calendar  year  1985  Marine  Mammal 

Annual  Report 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  issued  the  1985 
annual  report  on  administration  of  the 
marine  mammals  under  its  jurisdiction, 
as  required  by  section  103(f)  of  the 
Marine  Mammal  Protection  Act  of  1972. 
The  report  covers  the  period  January  1. 
1985,  to  December  31. 1985,  and  was 
submitted  to  the  Congress  on  November 


6, 1986.  By  this  notice,  the  public  is 
informed  that  the  report  is  available  and 
that  any  interested  individual  may 
secure  a  copy  by  written  request  to  the 
Service. 

ADDRESS:  Written  requests  for  copies 
should  be  addressed  to;  Publications 
Unit,  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  18th  and  C 
Streets  NW.,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  LeRoy  W.  Sowl.  Chief,  Division  of 
Fish  and  Wildlife  Management 
Assistance.  U.S.  Fish  and  Wildlife 
Service.  Department  of  the  Interior. 
Washington.  DC  20240.  202-632-2202. 
SUPPLEMENTARY  INFORMATION:  The 
Service  is  responsible  for  eight  species 
of  marine  mammals  under  the 
jurisdiction  of  the  Department  of  the 
Interior,  as  assigned  by  the  Marine 
Mammal  Protection  Act  of  1972 
(MMPA).  These  species  are  polar  bear, 
sea  and  marine  otters,  walrus,  manatees 
(three  species)  and  dugong.  The  report 
reviews  the  Service's  marine  mammal- 
related  activities  during  the  report 
period.  Administrative  actions 
discussed  include  MMPA 
appropriations,  marine  mammals  in 
Alaska,  endangered  and  threatened 
marine  mammal  species  (specifically  the 
West  Indian  manatee  and  the  sea  otter 
in  California),  law  enforcement 
activities,  scientific  research  and  public 
display  permits,  certificates  of 
registration,  research.  Outer  Continental 
Shelf  environmental  studies  and 
international  activities. 

This  notice  was  prepared  by  Jeffrey  L 
Horwath.  Wildlife  Biologist.  Division  of  Fish 
and  Wildlife  Management  Assistance.  202- 
632-2202. 

Ddted:  December  17, 1986. 
Frank  Dunkle, 
Director. 
(FR  Doc.  86-29027  Filed  12-24-86;  8:45  am) 
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Minerals  Management  Service 

Development  Operations 
Coordination;  ODECO  Oil  and  Gas  Co. 

AOENCY:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document  (DOCD). 

summary:  Notice  is  hereby  given  that 
ODECO  Oil  &  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS  072  and  073.  Blocks  12  and 
19,  respectively.  South  Pelto  Area, 
offshore  Louisiana.  Proposed  plans  for 


w>v-«r  .«■  wi».f. 


the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  onshore  bases 
located  at  Dulac  and  Houma.  Louisiana. 
DATE  The  subject  DOCD  was  deemed 
submitted  on  December  15. 1986, 
ADORESSCi:  A'  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Wholesalers 
Pkwy..  Room  114.  New  Orleans. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  fgr  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  These  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  December  17, 1986. 

).  Rogers  Pearcy. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  86-28980  Filed  12-24-86;  8:45  am] 
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Development  Operations  Coordination 
Document;  Tenneco  Oil  Exploration 
and  Production  Co. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
Company  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  4536.  Block  A- 
22,  Mustang  Island  Area,  offshore 
Texas.  Proposed  plaiis  for  tiie  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 


an  offshore  base  located  at  Aransas 
Pass.  Texas. 

OATf  The  subject  DOCD  was  deemed 
submitted  on  December  15. 198a 
addresses:  a  copy  of  the  subject 
DOCD  is  available  fw  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Wholesalers 
Pkwy.,  Room  114,  New  Orieans. 
Louisiana  (Office  Hours:  9  a-m.  to  3:30 
p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Angie  D.  Gobert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  pubHc  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DO(Z)s  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  December  17..  1968. 

).  Rogers  Peaicy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  86-28981  Filed  12-24-86:  8:45  am) 

BNJJNQ  COOE  WKHMMt 


Information  Collection  Submitted  for 
Review 

The  justification  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
information  collection  requirement  and 
related  explanatory  materia!  may  be 
obtained  by  contacting  Jeane  Kalas  on 
303-231-3046.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
number  listed  below  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer  Washington, 
DC  20502.  telephone  202-395-7313. 

Title:  Application  for  Reward  for 
Original  Information^ 

Abstract:  The  Secretary  of  the  Interior 
is  authorized  to  pay  a  reward  for 


information  resulting  in  the  recovery  of 
royalty  or  other  payments  owed  the 
United  States  from  any  oil  or  gas  leases 
on  Federal  lands  or  the  Outer 
Continental  Shelf  To  claim  a  reward, 
individuals  must  voluntarily,  and  on 
their  own  initiative,  submit  an 
Application  for  Reward  for  Original 
Information.  The  information  requested 
on  the  application  enables  the  Minerals 
Management  Service  to  determine 
amount  and  pay  the  reward. 

Bureau  Form  Number:  MMS-4280. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals. 

Annual  Responses:  12. 

Annual  Burden  Hours:  6. 

Bureau  Clearance  Officer  Dorothy 
Christopher  703-435-6213. 

Dated:  September  5, 1988 
lerry  0.  Hill, 

Associate  Director  for  Royalty  Managenteat 
[FR  Doc.  86-29071  Filed  12-24-86;  8i45  am] 

BIUMO  CODE  4S10-«m-M 


Development  Operations  Coordination 
Document 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  the 
ARCO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  1608  and  2137.  Block  60, 
Lease  OCS-G  2938,  Block  17.  and  Lease 
OCS-G  2943,  Block  59,  South  Pass  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  December  17, 1986. 

addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Wholesalers 
Pkwy.,  Room  114,  New  Orleans, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday.) 

FOR  FURTHER  INFORMATION  fCONTACT: 

Mr.  Michael  J.  Tolbert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2867. 
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SUPrLEMEMTAilV  tMFOMAATIOM:  The 

purpose  of  this  Notice  is  to  a^orm  the 
public,  pursuant  to  sec.  25  ol  the  OCS 
Lands  Act  Aowndhnents  of  1978.  that  the 
Minerals  Ma^iagemcnt  Service  is 
considering  approvaj  ot  the  DOCO  and 
that  it  is  available  for  public  review. 

Revised  rules  govenuog  practices  and 
procedures  uader  nvhich  the  Minerals 
Management  Service  makes  information 
contained  in  OOCDs  available  to 
affected  States,  executives  of  affected 
local  govemonents.  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53885).  Those  practices  and 
procedures  are  set  out  in  revised  $250.34 
of  Title  30  of  the  CFR. 

Dated:  December  19. 1986. 
|.  Rogers  P»arcy, 

Regtonal  Director.  Gulf  of  Mexico  OCS 
Region. 
(FR  Doc.  86-29072  Plied  12-2^-88;  8:45  am{ 

MUJMG  COOC  43tO-MR-M 


INTERNATIONAL  TRADE 
COMMISSION 

(InvMtigMiom  Nos.  701-TA-283  and  731- 
TA-3M  (Pivlliiiliiaryl 

AcctyUaUcyiic  Acid  (A^irin)  From 
Turkey 

DeteriBButiaBS 

On  the  bams  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,  '  pursuant  to 
section  T03(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  l«71b(a)).  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materiaUy  injured 
by  reason  of  imports  from  Turkey  of 
bulk  acetylsalicyfic  acid.  '  provided  for 
in  item  410.72  of  the  Tariff  Schedules  of 
the  United  States,  which  are  alleged  to 
be  subsidisad  by  the  Government  of 
Turkey.  The  Commission  also 
determines,  *  pursuant  to  section  733(a) 
of  the  Act  (19  U.S.C.  1873b(a)).  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  it 


'  The  record  »  defined  in  |  2BT.2{\]  of  Ibe 
Co(nim*SHMi'<  Rate*  al  t^«ct»ce  and  Procednre  (19 
CTR  207.2(i)(. 

*  Chainnan  tjebeter  dineatinf  CotnmUnoaer 

*  The  product  oovered  by  these  investigHliuiu  ia 
RCelytsalicync  acid  faspiria]  contaiaing  no  additivei 
other  Itiafl  inwettve  suuiTances  fsticii  as  starcrf. 
lactose,  celliitoae.  or  coiariag  aalerial)  aodfot 
active  subslances  \n  concentrations  less  than  that 
specified  for  particalar  non-prescription  drug 
combinalioiis  of  aayma  apd  active  sutntances  as 
puUished  m  the  Hamdbomk  of  Noo-PnacnpOon 
Drujis,  atk  eduioa  Ajoencaa  Pfaamtacauticai 
Association,  and  is  not  in  tabieL  capsule,  or  aimiloi- 
forms  for  direct  htnron  coimniption. 


materially  injured  by  reasoi  of  hnports 
from  Turkey  of  bulk  acetylsalicylic  acid 
which  are  alleged  to  be  sold  in  the 
United  Slates  at  less  that  fatr  value 

(LTFV). 

Background 

On  October  31. 198&  petitions  were 
filed  with  the  Commission  and  the 
Department  of  Conunerce  by  Monsanto 
Co.,  St.  Louis.  MO,  alleging  that  an 
industry  in  the  United  Stales  is 
materially  injured  and  threatened  with 
materials  injury  by  reason  of  imports  of 
bulk  acetylsaHc3rlic  acid  from  Turkey 
which  are  subsidized  by  the 
Government  of  Turkey  and  sold  in  the 
United  States  at  LTFV.  Accordingly, 
effective  October  31. 1986.  the 
Commission  instituted  preliminary 
countervailing  duty  hrvestlgatten  No. 
701-TA-283  (Prelimhiary)  and 
preliminary  antidumping  investigation 
No.  731-TA-364  fPrelnmnary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notk*  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Feiieral  Relator  of  November  7. 1966  (51 
FR  4(^24).  The  conference  was  held  m 
Washington,  IX:.  on  October  20. 1966, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counseL 

The  Commission  transmitted  its 
determinatioQS  in  these  investigations  to 
the  Secretary  of  Commerce  on 
December  15. 1986.  The  views  of  the 
Commission  are  coniaiiied  in  USITC 
Publication  1926  (December  1986). 
entitled  "Certain  Acetylsalicylic  Acid 
from  Turkey:  Determinatians  irf  the 
Commission  in  Investigations  Nos.  701- 
TA-283  and  731-TA-364  (Preliminary) 
Under  the  Tariff  Act  of  1930.  Together 
With  the  Information  Obtained  in  the 
Investigations." 

By  order  of  tiie  ^""""'tf'"" 
Issued:  December  IS.  18S& 
K«uethR.Ma 


Secretary. 

|FR  Doc  a6-2a»«S  Piied  U-M-Oft  fttf  aa^ 

BtLUNG  CODE 


(332-241] 

Compottttvo  PosWon  of  Csnsflian  Dm 
Cattle  and  Bmf  in  U.S.  Marlcats 

agency:  United  States  Interna lioaai 

Trade  CommiMion. 

action:  Institution  of  tnvestigatkm. 


EFFECTtvc  DATE  Deoeoiber  IS.  1906. 
SUMMAUr:  At  the  request  of  the  United 
States  Senate  Committee  on  Finance, 
the  Commission  has  instituted 
investigation  No.  33^-241  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g)).  for  the  purpose  of  gathering  aod 
presenting  information  on  the 
competitive  position  of  Canadian  live 
cattle  and  beef  in  U.S.  markets. 

FOR  FUnTHER  IN  FORMATION  CONTACT: 
David  E.  Ludwick  or  Thomas  Westcot, 
Agriculture,  Fisheries,  and  Forest 
Products  Division.  U.S.  International 
Trade  Commission,  Washington,  D.C 
20436.  teiephooe  (202)  724-1763  and  724- 
0095,  respectively. 

Background  and  Scops  of  lavaa ligation 

As  requested  by  the  Committee  on 
Finance,  the  Commission  in  its  report 
will  seek  to: 

(A)  Describe  the  United  States  and 
Canadian  industries,  including  elements 
such  as  number  of  producers,  industry 
concentration,  and  geographic 
distribution. 

(6)  Describe  the  United  States  and 
Canadian  markets  in  terms  of 
consumption  levels  and  trends, 
production  cycles,  and  both  imp«1  and 
export  levels  and  trends. 

(C)  Describe  in  detail  the  trade  in 
cattle  between  the  United  States  and 
Canada,  including  a  discussion  of  how 
variations  in  the  leveb  of  exports 
correlate  with  changes  in  exchange 
rates.  To  the  extent  possible,  the 
Commission  should  assess  the  regional 
impact  of  imports  by  determining  their 
geographic  concentration. 

(D)  Describe  the  effect  on  trade  in  hve 
cattle  of:  Tariffs,  quotas,  voluntary 
restraint  agreements,  coantenraiiing  and 
antidumping  duties,  and  health  and 
sanitary  regulations,  including 
regulations  with  respect  to  Bluetongue 
disease 

(E)  Identify  Federal,  State,  and 
Provincial  government  assistance 
programs  that  are  available  to  the  cattle 
growing  and  processing  industries.  Such 
government  assistance  programs  may 
include  assistance  that  reduces  fixed 
costs,  that  reduces  variable  costs,  or 
that  enhances  revenues. 

(F)  Discuss  all  other  factors  with  a 
significant  bearing  on  competitive 
conditions,  including  product  prices  and 
transportation  costs. 

The  Committee  re4)uested  that  the 
Commission  report  the  results  of  its 
investigation  no  later  than  9  months 
after  receipt  of  the  reqvest  or  by  July  17, 
1987. 
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Public  Hearing: 

The  Commission  will  hold  a  hearing  in 
connection  with  the  investigation  at  a 
time  and  place  to  be  announced. 

Written  submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  investigation.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirement  of  $  201.6 
of  the  Commission's  Rules  of  Practice 
ind  Procedure  (19  CFR  201.6).  All 
/written  submissions,  except  for 
i  confidential  business  information,  will 
H  be  made  available  for  inspection  by 
interested  persons.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  should  be  received  at 
the  earliest  practicable  date,  but  not 
later  than  March  1. 1987.  All 
submissions  should  be  addressed  to  the 
Secretary  at  the  Commission's  office  in 
Washington.  DC. 

Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

Issued:  December  17. 1S86. 

By  order  of  the  Commission. 
Kenneth  R.  Masco, 
Secretary. 
(FR  Doc  88-28946  Filed  12-24-68;  8:45  am) 

MLUNQ  COOC  7020-(»-« 


[Invaattgation  No.  337-TA-2S31 

Electrically  Resistive  Mortocomponent 
Tonen  Commission  Decision  Not  To 
Review  Initial  Determination 
Designating  the  Investigation  More 
Complicated 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Noiuvview  of  an  initial 

determination  (ID)  declaring  the 

investigation  more  comphcated  and 

extending  the  deadline  for  completion  of 

the  investigation  by  3  months. 

SUMMARY:  The  Commission  has 
determined  not  to  review  an  ID  (Order 
No.  7)  declaring  the  above-captioned 
investigation  more  complicated,  and 
extending  the  deadline  for  completion  of 
the  investigation  by  3  months.  Le.,  until 
November  20, 1987. 

FOR  FURTHER  INFORMATWN  CONTACT! 

Edwin ).  Madaj.  Jr..  Esq.,  Office  of  the 
General  Cotmsel,  U.S.  International 
S-094999        0O57(O4X24-DEC-86-IO:5&57) 


Trade  Commission,  telephone  202-523- 
0148. 

SUPPLEMENTARY  INFORMATION:  The 

authority  for  the  Commission's 
disposition  of  this  matter  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  in  $  210.53  of  the 
Commission's  Rules  of  Practice  and 
Procedure  {19  CFR  210.53). 

On  November  19. 1986.  the  presiding 
administrative  law  judge  (ALJ)  issued 
both  an  order  (Order  No.  6)  granting 
respondents  Canon,  Inc.,  and  Canon, 
U.S.A.,  Inc.  leave  to  amend  their  answer 
to  the  complaint  to  add  an  additional 
affirmative  defense  and  an  ID  (Order 
No.  7)  designating  the  investigation 
more  complicated  within  the  meaning  of 
8  210.59  of  the  Commission's  rules  (19 
CFR  210.59).  All  procedural  deadlines 
were  extended  for  3  months. 
Complainant  Aunyx  Corp.  had  indicated 
that  it  reserved  the  right  to  move  to  for  a 
more  complicated  designation  if  the 
motion  to  amend  the  answer  was 
granted,  while  the  Commission 
investigative  attorney  had  argued  that 
the  investigation  should  be  declared 
more  complicated  if  leave  to  amend  the 
answer  was  granted.  The  ID  indicated 
that  the  basis  for  the  more  complicated 
desgination  was  that  the  already 
complex  antitrust  issues  of  the 
investigation  had  been  made  even  more 
involved  by  the  new  affirmative  defense 
of  respondents'  rights  under  certain  U.S. 
patents.  The  ID  also  found  that  unless 
the  investigation  was  declared  more 
complicated,  there  would  be  insufficient 
time  for  adequate  discovery  and  proper 
development  of  the  record. 

The  Commission  received  no  petitions 
for  review  of  the  ID  nor  any  comments 
from  other  Government  agencies. 

Copies  of  the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701 E 
Street  NW.,  Washington.  DC  20436. 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  concerning  this 
investigation  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

By  order  of  the  Commission. 

Issued-  December  12. 1986. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  86-28947  Hied  12-24-86;  a-45  am] 

atUJNQ  COOC  702»4MI 


[Investigation  Na  731-TA-288  (FlnaQ] 

Erasable  Programmable  Read  Only 
Memories  (EPROM'S)  From  Japan 
Determination 

On  the  basis  of  the  record  •  developed 
in  the  subject  investigation,  the 
Commission  determines,*  pusuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  )apan  of 
erasable  programmable  read  only 
memories  (EPROM's),  provided  for  in 
item  687.74  of  the  Tariff  Schedules  of  the 
United  States,  which  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  March  17, 1986, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  EPROM's  from  )apan  were 
being  sold  at  LTFV  within  the  meaning 
of  section  731  of  the  Act  (19  U.S.C.  1673). 
Notice  of  the  institution  of  the 
Commission  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington.  DC,  and  by  publishing  the 
notice  in  the  Federal  RegLtter  of  April  2. 
1986  (51  FR  11358).  Subsequently,  the 
Department  of  Commerce  extended  the 
date  of  its  final  determination  and, 
accordingly,  the  Conunission  revised  its 
schedule  with  a  notice  published  in  the 
Federal  Register  of  May  7, 1986  (51  FR 
16005). 

On  July  3a  1986,  Commerce  entered 
into  an  agreement  with  Japan  that 
suspended  the  investigation  pursuant  to 
section  734  of  the  Act  (19  U.S.C.  1673c) 
(51  FR  28253,  August  6,  1986).»  on 
August  26, 1986,  however,  petitioners 
filed  a  request  to  continue  the 
investigation  pursuant  to  section 
734(g)(2)  of  the  Act  (19  U.S.C. 
1673c(g)(2))  and,  on  October  30, 1986, 
Conunerce  published  a  final  affirmative 
determination  of  sales  at  LTFV  (51  FR 
39680). 

Notice  of  the  continuation  of  the 
Commission's  final  investigation  and  of 
a  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary 
to  the  Commission  and  by  publishing  the 

'The  record  is  defined  in  S  207 J(i)  of  the 
Commisaion't  Rules  of  Practice  and  Procedure  (18 
CFIt  a07.2(i). 

*C3iainn«n  Liel>eler  dissenting. 

*T1ie  Commission  published  its  suspension  notice 
In  the  Fadwd  Registae  of  August  20,  1966  161  FR 
29706). 
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notice  in  the  Federal  Register  of 

November  12, 1986  (51  FR  41028).  The 
hearing  was  held  m  Wa^ngton.  DC  on 
November  19. 1988.  and  aH  persons  who 
requested  the  opportunity  were 
pemitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
dfterralnatton  in  this  investijiiition  to  the 
Secretary  of  Commefce  of  December  IS, 
198S.  TTie  views  of  the  CooMnission  are 
contained  in  USITC  Publication  1927 
(December  1986}.  entitled  "Erasable 
Programmable  Read  Only  Memories 
(EPRONf  s]  From  Japan:  Determioation 
of  the  Commission  in  Investigation  No. 
731-TA-28a  (Fiiwli  Under  the  Tariff  Ad 
of  193Q.  Together  Wkh  tbe  iDfomiation 
Obtained  in  the  InvestigatioR." 

By  order  of  the  Commission. 
Issued  Decamt)er  16. 1986. 

Kennels.  MMMk 

SecretB/y. 

|rK  Doc.  0^W^46  Fiwo  12— 8^-flft  S:^  8m| 
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ttn*miSPao«  Na  337-TA-2MI 

Feathered  Fur  Coata  and  Pelts,  and 
Process  tor  the  llanufacture  Thereof; 
Investigatioo 


:  U.S.  IntemationBl  Trade 
Conimiaaioii. 

ACTKM:  Institutioa  of  investigation 
pursuant  to  19  U.S.C  1337  and  19  U3.C 
1337a. 

SUMMaav:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
inCematfonal  Trade  Commission  on 
November  10.  1966.  under  section  337  of 
the  Tariff  Act  of  1930. 19  U.S.C.  1337, 
and  under  19  U.S.C  1337a.  on  behalf  of 
David  Leinoff.  71  Paik  Avenue.  New 
York.  New  York  1(]01&  ani  David 
Leinoff.  2M  West  29  Street  New  York. 
New  York  10001   Aa  amended  complaint 
was  filed  on  November  24.  igaa  The 
complaint,  as  amended.  alle^Tes  unfair 
methods  of  competition  and  unfair  acta 
in  the  importation  into  tbe  United  States 
of  certain  feathered  for  coats  and  pelts. 
and  ii*  their  sale,  by  reason  of  alleged 
infringement  of  at  least  claim  1  erf  U.S. 
Letters  Patent  3,760.424  and  further 
alleged  manufacture  abroad  by  a 
process  which,  if  pracliced  ia  the  United 
States,  urauld  infringe  at  least  claim  5  of 
the  US.  Letters  Patent  3,76a424.  The 
complaint  further  alleges  that  the  effect 
or  tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
Of  substantially  iai«e  sa  rndaatry, 
effidentfy  and  economically  operated, 
in  the  United  Slates. 


The  complainant  requests  that  the 
Commission  institute  an  investigatitjn 
and.  after  a  full  investigation,  issue  a 
permanent  exchision  order  and 
permanent  cease  and  desist  orders. 
FOR  FWrmEn  mfOMtATIOH  COWTJICTt 
Deborah  S.  Strauss.  E«q„  or  Elhel  L. 
Morgan,  Esq..  Office  of  Unfair  import 
Investigations.  U.S.  Intemational  Trade 
Commission,  telephone  202-523-1233 
and  202-523-0113,  respectively. 

Autborily 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  ol  1930  and  m  {  210.12 
of  the  Conunission's  Rules  of  Practice 
and  Pitx:edure  (19  CFK  2iai2K 

Scope  of  Investigation 

Havtog  considered  tbe  complaint,  the 
U.S.  IntemalionaJ  Trade  ComaaissiaB,  on 
December  a  1986.  ordered  thai — 

(1 )  Pursuant  to  subsectioa  (b)  of 
section  337  of  the  Tariff  Act  of  193a  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violatioa  of 
subsection  (a)  of  section  337  in  tbe 
unlawful  importation  into  the  United 
States  of  certain  feathered  fm*  coats  and 
pelts,  or  in  their  sale,  by  reason  of 
alleged  infringement  of  claim  1  of  U.S. 
Letters  Patent  3,780.424,  and  further 
alleged  manufactnre  abroad  by  a 
process  which,  if  practiced  in  the  United 
States,  wouW  infringe  claim  5  of  U.S. 
Letters  Patent  3,780,434,  the  effect  or 
tendency  of  which  is  to  destroy  or 
substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  tbe  United  States: 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainants  are — 
David  Leinoff.  71  Park  Avenue.  New 

York,  New  York  lOtWB 
David  Leinoff,  Inc..  20fi  West  29  Street, 
New  York,  New  York  10001 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  servicd: 
Jindo  Fur  Salon.  C.P.O.  Box  242.  Yu 

Yeong  Shopping  ArcatWyl  Taewon 

Main  Streel  Sewul.  Korem, 
Jindo  Fur  Salon.  tStJO  Kapiolspi 

Boulevard,  Honolulu,  HawaU  96814 
Asia  Fur  Company,  6/F  Winne* 

Building.  36,  Man  Yae  Street.  Idnng 

Hom,  Kowloon.  Hong  Kong     ^ 
Hong  Kong  Tientsin  Fur  Co.  Ltd.,  8/P 

Blocks  D4E,  Winner  Bnihhng.  38  Man 

Yue  Street.  Kowloon.  Heag  Kong 
Peking  Fur  Store  Ud.,  Unit  E.  Freder 


Center,  4/F.  3  Mok  Cheong  Street. 
Hsag  Ham.  Kowloon.  Hong  Xong 

Excelsior  Fur  Co..  Lld^  Flat  a  7fF. 
Speedy  Industrial  Butiding.  114  How 
Ming  Street,  Kung  Toag,  Kowloon. 
Hong  Kong 

Papadopouli  Kevrekidis  &  Co.,  36  S. 
Athanasion  Street  Kastoria.  Greece 

Papadopouli  Kevrekidis  &  Co..  231  West 
29  Street.  New  York.  New  York  10001 

China  National  Produce  and  Aniaial  By- 
products Import  and  Export 
Corporation,  82.  Dong  An  Men  Street 
Beijing.  Peoples  Republic  of  China 

Sunry  Import  Export  Corp.,  Suite  125 
Paramus  Plaza.  120  Route  17N. 
Paramus,  New  Jersey  07652 

E.  Vassou  Brothers.  Inc  20561  N. 
Zouzouli,  Kastoria.  Greece 
(c)  Deborah  S.  Strauss.  Esq..  and  Ethel 

L.  Morgan.  Esq..  Office  of  Unfair  Import 

Investigations,  U.Sk  IntematkMial  Trade 

Commission.  TtJl  E  Street  NW.  Room  126 

and  Room  12Z  respectively. 

Washington.  DC  20436.  shall  be  the 

Commission  investigative  attorneys. 

party  to  this  iovestigatioa;  and 

(3)  The  following  entity  is  not  named 
as  a  respondent  in  this  investigation  but 
shall  be  served  with  a  copy  of  the  notice 
of  investigation,  the  complaint  and 

S  210.26  of  the  rules:  Taonimpex. 
Vorosmarty  UTCA  35.  H-139S.  P.a  Box 
406,  Budapest,  Hungary. 

(4)  For  the  investigation  so  Instttnted. 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge,  U.S.  Intemalianel  Tk-ade 
Commission,  shall  designate  the 
presiding  admmistratfve  lew  (ndjie. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
S  210.21  of  the  Commission's  Rules  of 
Practice  and  Procednre  (19  CFR  21021). 
Pursuant  to  5  5  201.16(d)  and  210.21(a)  of 
the  rules  f19  CFR  sn.ltjfd)  Bjut 
2ia21(a)l.  sach  responses  will  be 
considered  by  the  Ornimission  if 
received  not  later  than  20  days  after  the 
date  of  a  service  of  the  complaint. 
Extensions  of  time  for  subnutting 
responses  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  |ndge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  that  fact*  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initia! 
determination  and  a  final  deteinitnation 
containing  such  Codings. 
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The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  bitemational  Trade 
Commission.  701  E  Street  NW.,  Room 
156,  Washington.  DC  20438,  telephone 
202-523-0471.  Hearing-im|ntred 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

By  order  of  the  Commission. 
Issued:  December  15, 198& 

Kenneth  R.  Mason, 

Secretory. 

[Fit  Doc.  89-28949  Filed  12-34-88: 8:4$  am} 

mum  coot  7no-9t-m 


(Inv.  No.  337-TA-2SS] 

Garment  Hangers;  Change  of  the 
Commiaalon  InvestigBliv*  Attorney 

Before  Paul  J.  Luckem.  Adainisttative  Law 
Judga. 

Notice  is  hereby  given  diat  as  of  this 
date.  Ethel  Lenardson  Mmgux.  Esq.,  of 
the  Office  of  Unfair  import 
Investigations  will  be  die  Commission 
investigative  attorney  in  the  above-cited 
investigatoin  instead  of  Juan  Cockbum. 
Esq.  and  Gary  Rinkerman.  Esq. 

"The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Ofgirtw 

Dated-  December  18, 1M& 

Respectfully  submitted, 

Arthur  Winebsil, 

Director.  Off  ice  of  Unfair  Import 
Investigations,  U.S.  latemotionaJ  Trade 
Commisaion. 

(FR  Doc  86-28950  Filed  12-24-8a  8:45  amj 


(Investigation  No.  337-TA-343] 

Luggage  Products;  Commission 
P«clslonWot  to  Review  Initial 
DeterinhiaUon  Terminating  One 
Respondent 

AOENCV:  U.S.  Intemational  Trade 

Commission. 

ACTION:  Nonreview  of  initial 

determination  terminating  the 

investigation  as  to  one  respondeat 


MMMARV.  Notice  is  hereby  given  that 
the  US.  Inlemabonal  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
granting  a  )oint  motion  to  terminate  the 
investigation  at  to  respondent  Ptangkook 
Industrial  Co..  Ltd.  (Pungkook)  on  the 
basis  of  a  settlement  agreement 


FOB  RMTMCR  INTOWMAIWIW  (MNTACT: 

Randi  S.  Field,  Esq.,  Office  of  the 
General  Counsel,  U.S.  bitemational 
TradeCommission,  telephone  202-523- 
0261. 

SUPmJEMENTARY  IMFOMIATION:  On 

February  12, 1986,  Lenox,  Incorporated 
(Lenox),  through  its  Division  Hartmann 
Luggage  Company  (Hartmann).  filed  a 
section  337  complaint  with  the 
Commission  alleging  unfair  methods  of 
competition  and  unfair  acts  in  tbe 
importation  and  sale  of  certain  luggage 
products.  The  Commission's  notice  of 
investigation  divided  Lenox's 
allegations  into  the  following  alleged 
unfair  acts;  (1)  Violation  of  section  43(a) 
of  the  Lanham  Act;  (2)  common-law 
trademark  infringemeBt  (3)  bvdemark 
dilution:  (4)  trade  dress 
misappropriation:  (5)  passing  olT;  and  (6) 
unfair  competition.  51  FR  10580  (March 
27, 1986).  TTie  notice  of  investigation 
listed  twelve  respondents  which  were 
alleged  to  be  in  violation  of  section  337. 

On  November  3, 1988.  eoraplainant 
Lenox,  through  Hartauaa,  and 
respondent  Pungkook  filed  a  )oint 
motion  to  temiinate  the  investigation  as 
to  Pungkook  on  the  basts  of  a  settlement 
agreement 

On  November  19, 1988.  the  presiding 
administrative  law  judge  (ALJ)  issaed  an 
ID  (Order  Na  62)  panting  the  joint 
motion  to  terminate  the  investigation  as 
to  Pungkook  on  the  basis  of  a  settlement 
agreement  No  petitions  for  review  were 
filed  nor  were  any  govenuaent  agency 
or  public  comments  received  with 
regard  to  the  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
rule  2ia53  (19  CFR  210.53). 

Copies  of  the  ID  and  aH  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  hnpection  during  official 
business  honrs  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
Intemational  Trade  Commission,  701  E 
Street  NW.,  Washington.  DC  20436. 
telephone  202-523-1626.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002, 

By  order  of  the  Commission. 
Issued:  Deoember  15,  II 


(Im>ssti9stlews  Nos.  73f-TA-3S8  through 
363  (ProHminary)] 


KenaadtE.! 

Secretary. 

[PR  Doc.  86-28951  Filed  U-M-aat  ft<S  amf 

BMLUNQ  COM  7SaO-n-M 


Portland  Hydraulic  Cement  and 
Cement  CUnker  From  Cotombie, 
France.  Greece,  Japan.  Mexico,  the 
Republic  of  Korea,  Spain,  and 
Venezuela 

DeterminatioiM 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  ^e 
Commission  determines,*  '  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
1673b{a)),  that  there  is  no  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  that 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Colombia, 
France,  Greece,  Japan.  Mexico,  the 
Republic  of  Korea.  Spain,  and 
Venezuela  of  portland  hydraulic  cement 
and  cement  clinker,  provided  for  in  item 
511.14  ♦  of  the  Tariff  Schedules  of  the 
United  States,  which  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  October  30, 1988.  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  counsel  on 
behalf  of  the  American  Cem«it  Trade 
Alliance  alleging  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  portland 
hydraulic  cement  and  cement  clinker 
from  Colombia,  France.  Greece,  Japan. 
Mexico,  the  Republic  of  Korea,  Spain, 
and  Venezuela.  Accordingly,  effective 
October  3a  1986.  the  Commission 
instituted  preliminary  antidumpting 
investigations  Nos.  731-TA-357  through 
363  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  tbe  Secretary.  U.S.  International 
Trade  Commission.  Washington.  IX^ 
and  by  publishing  the  notice  in  the 

■  The  record  is  defined  in  {  207.2(i)  of  lite 
Commiukui's  Rule*  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 

*  CbminiMioner  Eckei  determines  tliat  there-is  a 
reasonable  indication  that  an  indastr;  In  the  United 
State*  is  matenaUy  injuied  or  threatened  with 
malenal  injury  by  reason  of  imports  of  portland 
hydraulic  cement  and  cemeiu  diiiker  (ran 
Colombia.  France.  Greece,  [apan.  Mexico,  the 
Republic  of  Korea.  Spain,  and  Veneniela.  which 
were  allegedly  sold  in  tbe  United  Slates  at  leM  than 
fair  value  fLTFV). 

*  Commiananef  Slefo  did  not  participate  in  IheM 
determinations. 

*  These  investigations  do  not  include  wU(«. 
nonstaining  portland  hydraulic  cement,  provided  ftjr 
in  TSUS  item  511.11.  or  oil  well  cement,  provided  for 
in  TSUS  item  511.14. 
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Federal  Register  of  November  21. 1986, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
December  15, 1986.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  1925  (December  1986). 
entitled  "Portland  Hydraulic  Cement 
and  Cement  Clinker  from  Colombia. 
France.  Greece.  Japan.  Mexico,  the 
Republic  of  Korea.  Spain,  and 
Venezuela:  Determinations  of  the 
Commission  in  Investigations  Nos.  731- 
TA-356  through  363  (Preliminary)  Under 
the  Tariff  Act  of  1930.  Together  With  the 
Information  Obtained  in  the 
Investigations." 

By  order  of  the  Commission. 

Issued:  December  16. 1986. 
Kenneth  R.  Mason, 
Secretary: 
|FR  Doc.  86-28953  Filed  12-24-86:  8:45  am) 

BILLING  COOC  7030-03-« 


investigation  No.  701-TA-281  (FinaO 

Stainless  Steel  Pipes  and  Tubes  From 
Sweden 

agency:  United  States  International 
Trade  Commission. 
ACTKMi:  Institution  of  a  final 
countervailing  duty  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

summary:  The  Commission  hereby  gives 
notices  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-281  (Final)  under  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671d{b))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Sweden  of  stainless  steel 
pipes,  tubes,  hollow  bars,  and  blanks 
therefor,  all  of  the  foregoing  of  circular 
cross  section,  whether  welded  or 
seamless,  provided  for  in  items  610-37, 
610.51.  and  610.52  of  the  Tariff 
Schedules  of  the  United  Slates,  which 
have  been  found  by  the  Department  of 
Commerce,  in  a  preliminary 
determination,  to  be  subsidized  by  the 
Government  of  Sweden.  Commerce  will 
make  its  final  subsidy  determination  in 
this  investigation  on  or  before  February 
17. 1987,  and  the  Commission  will  make 
its  final  injury  determination  by  April  3, 
1987  (see  sections  705(a)  and  705(b)  of 
the  act  (19  U.S.C.  1671d(a)  and 
1671d(b))). 


For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure.  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  December  6. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Daniel  Leahy  (202-523-1376).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  701  E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 
SUPPLEMENTARY  INFORMATIOM: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  certain  beneHts  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  act  (19  U.S.C.  1671) 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Sweden  of 
stainless  steel  pipes,  tubes,  hollow  bars, 
and  blanks  therefor.  The  investigation 
was  requested  in  a  petition  Hied  on 
September  5, 1986  by  the  Specialty 
Tubing  Group.'  In  response  to  that 
petition  the  Commission  conducted  a 
preliminary  countervailing  duty 
investigation  and.  on  the  basis  of 
information  developed  durfng  the  course 
of  that  investigation,  determined  that 
there  was  a  reasonable  indication  that 
industries  in  the  United  States  were 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise. 

Partidpation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  S  201.11(d)  of  the 
Commissions  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 

'  The  Specialty  Tubing  Croup  consists  of  the 
following  firms:  Al  Tech  Specially  Steel  Corp.. 
Allegheny  Ludlum  Steel  Corp  .  ARMCO-Specialty 
Steel  Division.  Carpenter  Technology  Corp.. 
Damascus  Tubular  Products,  and  Trent  Tube 
Division.  Crucible  Malenals  Corp. 


containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  SS  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  Hied  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Staff  Report 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on  February 
13. 1987,  pursuant  to  S  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  February  26, 
1987,  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW., 
Washington.  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  February  13. 1987.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  February  19. 1987.  in  room  117  of 
the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  February  23, 
1987. 

Testimony  at  the  public  hearing  is 
governed  by  9  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
mle  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  S  201.e(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2)]). 

Written  Submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  shoud  be  included 
in  prehearing  briefs  in  accordance  with 
S  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  S  207.24 
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(laCFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
March  5. 1987.  In  addition,  any  person 

■    who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
vmtten  statement  of  information 
pertment  to  the  subject  of  the 

:  investigation  on  or  before  March  5, 1987. 

!      A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 

I  accordance  with  §  2m  .8  of  ^ 
Commission's  rules  (19  CFR  201.8).  AH 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 

I  regular  business  hours  (8:45  a.m.  to  5^15 

1  p.m.)  in  the  Office  of  the  Secretary  to  the 
Commtsaion. 

Any  business  information  for  which 

I  confidential  treatment  is  desired  must 

;  be  submitted  separately.  The  envelope 
and  an  pages  of  such  submissions  most 

;  be  clearly  labeled  "'Confidential 
Business  Information."  Confidential 

'  submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  $201.6  of  the 

■  Commission'a  rules  (19  CFR  201.0). 

I     Authority:  This  investigation  is  being 
'  conducted  under  the  authority  of  the  Tariff 

Act  of  1930.  title  Vn.  This  notice  is  published 

pursuant  to  f  287.20  of  the  Commission's 
I  rulM  (19  Cnt  aS7.20). 

By  order  of  the  Commissioa 
Issued:  December  17, 1986. 
,  Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  afr-28aS5  FUed  12-24-86:  &4S  ami 
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[332-240) 

US.  Global  ComiMtMvwiMs;  OiSMd 
|and  Products  Industry 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  an  investigation 
and  scheduling  of  public  bearing. 

EFFECTIVE  DATE:  December  10, 1986. 
FOR  FUNTHER  INFOIUSATION  CONTACT: 

John  Reeder,  Agriculture.  Fisheries,  and 
Forest  Products  Division.  Office  of 
Industries.  U.S.  International  Trade 
Commission.  Washington.  DC  20436, 
telephone:  202-724-1754. 

Background  and  Scope  of  Investigadoa 

The  Commission,  instituted  the 
investigation.  No.  332-240.  on  December 
10. 1988,  under  section  332(g]  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)). 
following  receipt  on  October  30, 1986,  of 
a  letter  requesting  the  investigation  firom 
the  Committee  on  Finance  of  the  U.S. 
Senate. 


As  requested  by  the  Committee,  the 
Commission  will  investigate  and  report 
on  the  international  competitiveness  of 
the  U.S.  oilseed  and  products  industry. 
More  specifically,  the  Conunisaton 
intends  to  investigate  and  report  on  the 
U.S.  oilseed  and  products  industry  and 
its  major  foreign  competitors  in  order 
that  it  might  determine  the  impact  of 
global  competition  on  the  industry  and 
assess  how  the  industry  is  responding  to 
such  forces.  The  Commission  expects  to 
report  the  results  of  its  investigation  to 
the  Committee  not  later  than  August  28. 
1987. 

The  investigation  is  one  of  a  series  of 
six  investigations  involving  die  global 
competitiveness  of  U.S.  industries 
requested  by  the  Committee.  As 
requested  by  the  Committee  and  as  in 
the  case  of  those  other  studies  (which 
involve  the  textile  mill,  petrochemicals, 
steel  sheet  and  strip,  automotive  parts, 
and  optical  fibers  industries, 
investigation  Nos.  332-229  through  332- 
233),  the  Commission  will  analyze  and 
address  in  this  report  (1)  measures  of 
the  current  competitiveness  of  the  ILS. 
industry  in  domestic  and  foreign 
markets;  (2)  competitive  strengths  of 
U.S.  and  major  foreign  competitms  in 
these  markets;  (3)  the  nature  of  the  main 
competitive  problems  bcti^  the  U.S. 
industry;  (4)  sources  of  the  main 
competitive  problems  and  extent  to 
which  they  involve  special  transitory  or 
reversible  situations,  as  opposed  to 
fundamental  or  structural  problems;  and 
(5)  the  importance  of  forei^  and  U.S. 
markets  to  future  competitiveness  in 
terms  of  economies  of  scale,  growth 
rates,  and  preempting  of  market 
advantages. 

Public  Hearing 

The  Commission  will  hold  a  public 
hearing  on  this  investigation  as  well  as 
the  five  others  in  this  series 
(investigation  Nos.  332-229  through  332- 
233)  at  the  United  States  International 
Trade  Commission  Building,  701  E  Street 
NW.,  Washington,  DC.  beginning  at 
10:00  a.m.  on  February  24, 1987.  All 
persons  shall  have  the  right  to  appear  in 
person  or  be  represented  by  counsel,  to 
present  information  and  to  be  heard. 
Persons  wishing  to  appear  at  the  public 
hearing  should  file  requests  to  appear 
and  prehearing  briefs  (original  anid  14 
copies)  with  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW„  Washington,  DC  20438,  not 
later  than  noon,  February  2. 1987. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  investigation.  Written  statements 
should  be  received  by  the  dose  of 


business  on  April  27, 1987.  Commercial 
or  financial  information  which  a 
submitter  desires  the  Confunission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  AH  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  J  2ia6 
of  the  Commission's  Ruies  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  parties.  All  submissions 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade 
Commission,  701  E  Street  NW.. 
Washington.  DC  20436. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

By  order  of  the  Commission. 

Issued:  December  16. 1988. 
Kennatb  R.  Mason. 
Secretary. 
[FR  Doc.  86-28952  Filed  12-.24-a6:  8:45  am| 
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[Imwattgatton  No.  7S1-TA-11) 

Salmon  GUI  FMi  Netting  of  Mamnada 
FB>ar8  From  Japan 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  751(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(b)),  that  an  industry  In 
the  United  States  would  not  be 
materially  injured  or  threatened  with 
material  injury  nor  would  the 
establishment  of  an  industry  in  the 
United  States  be  materially  retarded  by 
reason  of  imports  of  salmon  gill  fish 
netting  of  manmade  fibers  *  from  Japan 
covered  by  antidumping  order  T.D.  72- 
158  if  that  portion  of  the  order 
concerning  salmon  gill  fish  netting  were 
to  be  revoked. 


'  Tbe  record  is  defined  in  {  207.2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (18 
CFR  207.2(i)). 

•  Rsh  netting  of  continuous  polyamide  fibers 
(including  nylon),  consisting  of  nranoTilainent  yams 
measuring  not  more  than  0.806  millimeter  in 
maximum  cross-sectional  dimension  or 
multifilament  yams  or  cordage  measuring  not  more 
than  210  denier,  or  a  combination  of  the  foregoing 
yams  or  cordage,  of  double  or  triple -knot 
construction,  dyed  or  otherwise  colored  (except 
white),  having  a  stretch  mesh  size  of  not  less  than 
4Vk  inches  and  not  more  than  B'^  inches.  Such 
netting  is  provided  for  in  item  3S8.4S  of  Uie  Tariff 
Schedules  of  the  United  States. 


46948 


Federal  Regiater  /  Vol.  51.  No.  248  /  Monday.  December  29.  1966  /  Notices 


Background 

On  April  18, 1972,  the  Commission 
determined  that  an  industry  in  the 
United  States  was  being  injured  within 
the  meaning  of  the  Antidumping  Act, 
1921.  by  reason  of  imports  from  Japan  of 
fish  netting  of  manmade  fibers 
determined  by  the  Secretary  of  Treasury 
to  be  sold  or  likely  to  be  sold  at  less 
than  fair  value  {Fish  Nets  and  Netting  of 
Manmade  Fibers  from  Japan  .  .  .  . 
investigation  No.  AA1921-85,  TC 
Publication  477  (1972)). 

On  June  1, 1972.  the  Department  of  the 
Treasury  issued  a  finding  of  dumping 
(T.D.  72-158),  and  published  notice  of 
the  finding  in  the  Federal  Register  (37  FR 
11560.  June  9. 1972). 

On  June  20, 1986.  the  Commission 
received  a  request  to  institute  a  third 
review  investigation  and  modify  its 
affirmative  determination  in 
investigation  No.  AAig21-85.^  The 
request  was  filed  under  section  751(b]  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1675(b)), 
by  George  R.  Tuttle,  P.C.  on  behalf  of 
Seattle,  Washington/Portland  Oregon, 
importers  of  salmon  gill  fish  netting  of 
manmade  fibers. 

On  July  3, 1986.  the  Commission 
requested  written  comments  { s  to 
whether  the  changed  circumstances 
alleged  by  the  petitioners  were  sufficient 
to  warrant  a  third  review  investigation 
(51  FR  24451).  Written  comments  were 
received  from  the  law  firm  of  Arnold  4 
Porter  on  behalf  of  the  Fishing  Nets  and 
Twine  Division  of  the  Japan  Textile 
Products  Exporters'  Association,  Osaka, 
Japan;  Jovanovich  Supply  Co.,  Seattle, 
WA,  an  importer  of  the  subject 
merchandise;  and  the  petitioner,  all 
supporting  the  request  for  instituting  the 
investigation.  Written  comments  were 
also  received  from  the  law  firm  of  Taft, 
Stettinius  &  Hollister  on  behalf  of  the 
American  Cordage  and  Twine 
Manufacturers  (ACTM)  opposing  the 
request  to  institute  a  review 
investigation. 

On  the  basis  of  the  comments  filed, 
the  Commission  instituted  investigation 
No.  751-TA-ll,  effective  August  20, 
1986.  Notice  of  the  institution  of  the 
Commission's  investigation  and  of  the 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 


*  The  two  prior  review  invetligations  were 
Salmon  Cill  Fish  Netting  of  Manmade  Fibers  From 
fopan:  Determination  of  the  Commission  in 

Investigation  No.  751-TA-S. USITC 

Publication  1234.  March  1982:  and  Salmon  Cill  Fish 
Netting  of  Manmade  Fibers  from  fopan: 
Determination  of  the  Commission  in  Investigation 

No.  751-TA-7. USITC  Publication  1387.  June 

1963. 


notice  in  the  Federal  Register  (51  FR 

29708).  The  hearing  was  held  in 
Washington.  DC.  on  October  30, 1986, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  December  12, 
1986.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  1921 
(December  1986).  entitled,  "Salmon  Gill 
Fish  Netting  on  Manmade  Fibers  From 
From  Japan:  Determination  of  the 
Commission  in  Investigation  No.  751- 
TA-ll  Under  the  Tariff  Act  of  1930, 
Together  With  the  Information  Obtained 
in  the  Investigation." 

By  order  of  the  Commission. 

Issued:  December  15, 1966. 
KeniMtb  R.  Mason, 
Secretary. 

[FR  Doc.  66-28954  Filed  12-24-86;  8:45  am) 
BtUJNO  cooc  7Cn(M»-ll    . 


INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Pvte  No.  290  (Sub-No.  2)1 
Railroad  Cost  Recovery  Procedures 

AQCNCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  approval  of  rail  coat 
adjustment  factor  and  decision. 

SUMMARY:  The  Commission  has  decided 
to  approve  a  restated  version  of  the  cost 
index  and  RCAF  filed  by  the 
Association  of  American  Railroads 
(AAR)  under  the  procedures  of  Ex  Parte 
No.  290  (Sub-No.  2),  Railroad  Cost 
Recovery  Procedures.  Application  of  the 
index,  as  adjusted,  for  third  quarter  1986 
forecast  error,  provides  for  a  first 
quarter  1987  RCAF  of  1.062.  Since  there 
is  a  bank  of  credits  su^icient  to  offset 
any  increase  in  maximum  RCAF  rate 
levels  maximum  adjusted  base  rates 
may  not  exceed  the  current  ceiling  of 
1.057.  No  rate  actions  are  ordered. 
dates:  Effective  January  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Hasek  (202)  275-0938  or 
William  T.  Bono  (202)  275-7354. 
SUPPLEMENTARY  INFORMATION!  By 
decision  served  January  2, 1985  (50  FR 
87.  January  2, 1985)  we  outlined  the 
procedures  for  the  calculation  of  the  all 
inclusive  index  of  railroad  input  costs 
and  the  methodology  for  the 
computation  of  the  RCAF.  These 
procedures  replaced  an  interim 
methodology  which  was  formerly  used. 
AAR  is  required  to  calculate  the 
forecasted  index  on  a  quarterly  basis 


and  submit  it  on  the  fifth  day  of  the  last 
month  of  each  calendar  quarter. 

We  have  reviewed  AAR's 
calculations  of  the  index  for  the  first 
quarter  of  1987  and  find  that,  with  the 
exception  of  the  lease  rental  portion  of 
the  equipment  rents  component,  these 
calculations  comply  with  the  rules 
contained  in  our  decision  served 
January  2, 1985.  AAR's  handling  of  lease 
rentals  is  acceptable  on  an  interim 
basis. 

The  indexing  rules  call  for  the  lease 
rental  portion  of  the  equipment  rents 
component  of  the  index  to  be  calculated 
using  actual  data.  On  November  15, 
1985,  AAR  filed  a  petition  to  reopen  this 
proceeding  for  the  purpose  of  modifying 
our  rule  concerning  this  component. 
AAR's  petition  is  currently  under 
consideration.  At  this  time  we  will 
continue  to  accept  use  of  the  Producer 
Price  Index  for  Industrial  Commodities, 
less  Fuel.  Power  and  Related  Products 
as  a  surrogate  for  the  lease  rental 
portion  of  the  equipment  rents 
component  of  the  index.  We  have 
previously  observed  that  the  lease  rental 
portion  of  the  index  is  only  2.3  percent 
of  the  total  and  is  not  likely  to  have  a 
major  effect  on  the  RCAF. 

In  our  decision  served  December  27/ 
1985,  we  restated  a  lump  sum  payment 
to  certain  members  of  the  United 
Transportation  Union  by  amortizing  it 
over  the  life  of  the  present  union 
contract  with  interest  calculated  using 
the  three-month  Treasury  Bill  rate.  We 
instructed  AAR  to  continue  this 
calculation  by  amortizing  the  principal 
balance  over  the  remaining  quarters 
using  a  three-month  Treasury  Bill 
interest  rate  available  seven  days  prior 
to  the  submission  date  of  the  quarterly 
index.  New  labor  contracts  with  the 
Brotherhood  of  Railroad  Signalmen,  the 
Brotherhood  of  Maintenance  of  Way 
Employees,  the  Brotherhood  of  Railway 
Carmen  and  the  International 
Brotherhood  of  Firemen  and  Oilers  have 
become  effective  during  the  fourth 
qiiarter  of  1986.  These  contracts  also 
contain  lump  sum  provisions.  We  have 
verified  the  calculations  for  these  and 
other  lump  sum  payments  and  find  that 
they  comply  with  our  instructions. 

Our  decision  served  September  19, 
1986  requested  AAR  to  quantify  the 
effect  of  new  labor  contract  conditions 
on  the  wage  rates  used  in  the  labor 
portion  of  the  index.  Since  that  time 
AAR  has  established  a  special 
committee  to  quantify  the  effect  of  work 
rule  savings  on  the  hourly  wage  rate 
which  is  the  major  component  of  the 
labor  index.  The  committee  has 
conducted  a  survey  of  AAR  member 
railroads  and  quantified  several 
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additional  work  rule  savings.  The  results 
of  that  survey  are  reflected  in  a  first 
quarter  1987  reduction  of  22.1  cents  in 
the  hourly  wage  rate. 

In  a  decision  served  October  17, 1986, 
we  made  substantial  modifications  to 
the  rules  in  this  proceeding.  Maximum 
RCAF  rate  levels  were  reduced  from 
1.069  to  1.057  effective  November  17. 
1986.  Additionally,  a  bank  of  credits  was 
established  to  hold  down  maximum 
RCAF  rate  levels  in  order  to  offset 
differences  between  the  maximum 
RCAF  rate  level  and  the  level  of  the 
quarterly  RCAF  for  the  period  beginning 
January  1. 1986.  A  forecast  error 
adjustment  was  also  approved  on  a  six- 
month  lag  basis  in  order  to  compensate 
for  overstatements  and  understatements 
in  the  level  of  the  forecasted  RCAF.  All 
of  the  actual  data  needed  for  the 
calculation  of  an  RCAF  is  available 
after  six  months.  Finally,  we  decided 
that  maximum  RCAF  rate  levels  will  rise 
■  and  fall  with  the  quarterly  RCAF  after 
the  bank  of  credits  is  exhausted. 

This  is  the  first  quarterly  decision 
issued  under  the  modified  rules.  It 
includes  an  adjustment  to  the  first 
quarter  1987  RCAF  to  compensate  for 
forecast  error  occurring  in  the  third 
quarter  of  1986.  Application  of  the 
forecast  error  adjustment  reduced 
AAR's  first  quarter  1986  preliminary 
RCAF  calculation  by  .009  resulting  in-a- 
published  first  quarter  of  1.062.  We  will 
include  an  adjustment  for  fourth  quarter 
1986  forecast  error  to  our  next  quarterly 
decision  and  continue  to  make  an 
adjustment  each  quarter  thereafter. 
Calculation  of  the  adjustment  and  its 
application  to  the  preliminary  first 
quarter  1987  RCAF  are  shown  in  Table 
A  of  the  appendix. 

This  is  also  the  first  quarterly  decision 
in  this  proceeding  to  employ  a  bank  of 
credits  as  an  offsetting  factor  to  hold 
down  maximum  RCAF  rate  levels.  The 


decision  served  October  17, 1986 
established  a  bank  of  credits  which  is  to 
be  used  to  offset  increases  in  the  level  of 
the  quarterly  RCAF.  It  also  added  an 
opportunity  cost  adjustment  to  be 
applied  to  the  credits  in  the  bank  on  a 
quarterly  basis,  (see  decision  served 
October  17, 1988  p.  13)  Although  AAR 
did  submit  its  calculation  of  the  bank  of 
credits  for  each  quarter  beginning 
January  1. 1986  it  did  not  employ  an 
opportunity  cost  adjustment  for  any  of 
the  credits  which  acomiulated  during 
1986.  We  have  restated  AAR's 
calculations  to  include  an  opportunity 
cost  adjustment  That  adjustment  was 
applied  to  the  total  accumulation  of 
credits  using  the  three-month  Treasury 
Bill  interest  rate  available  seven  days 
prior  to  the  filing  date  of  the  AAR 
proposals  filed  during  1986.  Our 
calculations  are  shown  in  Table  C  of  the 
appendix  to  this  decision. 

Oiu-  decision  served  October  17, 1986 
stated  that  we  would  treat  the  ordered 
rollback  as  if  it  had  occurred  at  the 
beginning  of  the  quarter  for  the  purposes 
of  establishing  the  bank.  We  made  this 
determination  to  simplify  the  process 
because  it  was  uncertain  when  rates 
would  actually  be  reduced.  The  actual 
rollback  occurred  on  November  17, 1986 
almost  exactly  halfway  through  the 
quarter.  Accordingly,  we  have 
reconsidered  this  matter  and  have 
decided  that  the  amount  to  be  banked, 
will  be  based  on  the  fact  that  maximum 
RCAF  rate  levels  were  at  the  1.069  level 
for  half  the  quarter  and  at  the  1.057  level 
for  half  the  quarter. 

Finally,  we  observe  that  since  the 
published  first  quarter  1987  RCAF  of 
1.062  is  higher  than  the  current 
maximum  RCAF  rate  level  of  1.057  the 
bank  of  credits  will  be  reduced  slightly. 
If  the  published  quarterly  RCAF  level 
remains  above  1.057  in  future  quarters 
further  reductions  in  the  bank  will  occur. 


We  will  continue  to  calcualte  the  size  of 
the  bank  of  credits  and  include  that 
information  in  each  quarterly  decision 
as  long  as  there  are  any  remaining 
credits. 

We  find  the  RCAF  for  the  first  quarter 
of  1987  to  be  1.062.  This  figure  was 
calculated  by  adjusting  the  preliminary 
first  quarter  1967  RCAF  for  the  third 
quarter  1986  forecast  error.  Since  there 
is  a  bank  of  credits  sufficient  to  offset 
any  increase  in  maximum  RCAF  rate 
levels,  adjusted  base  rates  may  not 
exceed  the  current  ceiling  of  1.057.  No 
rate  actions  are  ordered. 

The  indices  and  RCAF  derived  from 
AAR's  first  quarter  1987  calculations  are 
shown  in  Table  A  of  the  Appendix  to 
this  decision.  The  adjustment  for  third 
quarter  1986  forecast  error  is  also  shown 
in  Table  A.  Table  B  shows  the  third 
quarter  1986  index  and  RCAF  calculated 
on  both  an  actual  basis  and  a  forecasted 
basis  for  comparative  purposes.  Table  C 
shows  our  calculation  of  the  bank  of 
credits  (including  the  application  of  an 
opportunity  cost  adjustment)  used  to 
offset  increases  in  the  RCAF. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  This  proceeding  will 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities 
because  these  procedures  simplify  a 
formerly  complex  and  burdensome  rate 
increase  procedure. 

Authority:  49  U.S.C.  10321. 10707a.  5  U.S.C 
553. 

Decided:  December  19, 1986. 

By  the  Commission,  Chairman  Cradison. 
Vice  Chairman  Simmons.  Commissioners 
Sterrett,  Andre,  and  Lamboley.  Commissioner 
Andre  commented  wi  th  a  separate 
expression. 

Noteta  R.  McGee, 

Secretary. 
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Appendix 


Lira 
No. 


1. 


7. 


10. 


11. 


Table  A.— Ex  Parte  No.  290  (Sue  Na  2) 
[AH  inciu9iv«  index  of  raHroad  input  costs] 


Index  component 


Fuel.. 


Matsfiais  and  suppfes . 


Equipment  Rents ... — 


Depractation. 


Other  itefns< 


Weighted  average.. 


Linked  index  * ^. 


Preliminary  Ra«  Cost  Adjustment  Factor  »  (10/1/82=.=  100)  120.9. 


Adjustment  for  ttiird  quarter  1 986  forecast  error  * . 


First  quarter  1987  RC/kF.„ 


1985 
weights 
(percent) 


4S.e 


9.7 


7.6 


9.0 


8.7 


16.4 


IOOjO 


Fourth 

quarter  1986 
forecast 


196.2 


49.2 


104.2 


145.6 


117.2 


120.9 


131.7 


126.2 


1.044 


XXX 


XXX 


Fvst 
quarter 

1967 
forecast 


169.3 


49.2 


102.9 


146.1 


117.0 


121.3 


136.1 


1294 


1.071 


(.009) 


1.062 


>  Other  items  are  a  combination  of  Purchased  Services,  Casualties  and  Insurance,  General  arxJ  Administrative,  Ottier  Taxes  and  Loss  and 
Damage,  all  of  which  are  measured  by  ttie  Producer  Price  Index  for  Industrial  Commodities,  less  Fuel,   Power  and  Related  Products. 

*  Linking  is  necessrtated  by  a  change  to  1 985  weights  beginning  with  the  fourth  quarter  1 966.  The  following  formula  was  used  for  tt>e  third 
quarter  1 986  index: 

1st  Quarter  1987  Index  (1985  Weights)  divided  by  4th  Quarter  1986  Index  (1985  Weights)  multiplied  by  4th  Quarter  1986  Index  equals  Linked 
Index  (Linked  Index)  (1980  Weights  to  1984  Weights) 
or 
135.1  divkted  by  131.7  multiplied  by  126.2  equals  129.5 
*The  denominator  was  retMsed  to  an  October  1,  1982  level  in  accordance  with  the  requirements  to  the  Staggers  Rail  Act  of  1980. 

*  Third  quarter  1 986  forecast  error  adjustment  is  cakxilated  as  follows: 

1.  Third  quarter  1986  RCAF  cateulated  using  forecasted  data— 1.040 

2.  Third  quarter  1986  RCAF  catoulated  using  actual  data— 1.031 

3.  Difference  (line  1  minus  line  2).  Since  the  actual  third  quarter  1986  RCAF  was  k>wer  than  tf>e  forecast  the  differerx»  wiN  be  subtracted 
from  the  first  quarter  1986  preliminary  RCAF— .009 
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Table  B.— Ex  Parte  No.  290  (Sub-No.  2) 
(Comparison  of  Third  Quarter  1986  Index  Calculated  on  Both  a  Forecasted  and  an  Actual  Basis! 


Line 
No. 


IrKJex  component 


1984 
weights 
(percent) 


Third  quarter 

1986 

forecast 


Labor. 


Fuei.. 


3.    Materials  and  Supplies.. 


7. 


Equipmertt  Rents . 


DepredatKm . 


Other  Items.. 


Weighted  Average . 


Linked  Index. 


Rail  Cost  Adjustment  Factor . 


50.5 


10.« 


7.8 


9.4 


7.4 


14.1 


100.0 


153.5 


Third 

quarter 

1986 

actual 


153.5 


51.7 

41.1 

105.9 

105.9 

151.9 

152.6 

116.8 

117.0 

120.4 

120.6 

131.3 

130.2 

125.7 

124.7 

1.040 

'  1.031 

quarter 


'  Po^^f^Parative  purposes  only,  an  RCAF  for  the  third  quarter  1986  has  been  calculated  using  actual  data.  The  published  RCAF  for  the  third 
ter  1986  was  computed  usmg  forecasted  data.  r~ 


'      Table  C— Ex  Parte  No.  290  (Sub-No.  2> 
[Cateulatwn  of  RCAF  Credits  and  Applicatkm  of  Opportunity  Cost  Adjustment] 


1 

RCAF 

Maximum 

RCAF  rate 

level 

(4) 

Quarterly 

interest 

rate' 

(percent) 

(5) 

Credits 

.Quarter  1986 
(1) 

Forecast 
data 

(2) 

Actual  data 
(3) 

Quarterly  * 

Total  before 
opportunity 

cost 
adjustment ' 

(7) 

Total  after 
opportunity 

cost 
adjustment  * 

(8) 

1 

2 .......... .. 

1.069 
1.023 
1.040 
1.044 

1.062 

1.027 

1.031 

(•) 

1.069 

1.069 

1.069 

(') 

1.74 
1.5375 
1.33 
1.3375 

0.007 
.042 
.029 
.019 

0.007 
.049 
.079 
.099 

0.007 
.050 
.080 
.100 

4 !.!""!!"!!"!!!"""!"' 

'  Quarterly  interest  rate  is  the  three-month  Treasury  bill  interest  rate  available  for  ttie  sales  of  February  24.  1986;  May  27.  1986  AuausI  25 
1986,  and  November  24,  1986,  divkled  by  four.  7      .  .     uyuo   *;j. 


» Quarters  1  and  2,  Cd.  (4)  -  Col.  (3),  Quarter  3,  Col.  (4)  -  Col.  (2),  Quarter  4,  see  ♦. 
'  Col.  (6)  -t-  Col.  (6)  for  Pnor  Quarter  (except  1st  quarter  1986). 


469S2 


Fedwal  Register  /  Vol.  51.  No.  248  /  Monday.  December  29.  1966  /  Notica* 


♦  Col.  (7)  X  1.  +  Col.  (5)  Interest  Rate. 

*  Actual  data  not  available  at  this  time. 

■  Fourth  quarter  19M  ovedN  calculations  ahowm  below: 


Maximum  RCAF 
rate  level  • 

(1) 

RCAF  lor  4th 
quarter 

(2» 

Credit^ 
P) 

Time  (actor 

Weighted 
amount' 

(5) 

1 - 

2 ;: - 

3.           Total „.: - 

1.069 

1.057 

xxxx 

1.044 
:      1.044 

.025 
.013 

0.5 

.5 

xxxx 

0.0125 
.0065 
.0190 

•  The  maximum  RCAF  rate  levels  in  effect  during  the  fourth  quarter  1986  <were  1.069  October  1  through  November  16  and  1.057  November 
17  through  December  31. 
»Cel.  (1)  -  Col.  (2) 
'  Col.  (3)  X  Col.  (4) 


[FR  Doc.  86-2Se07  Filed  12-24-W:  8:46  am] 

BILLIMO  COOC  703S-O1-II 

[Docket  Ne.  A8-1ft  Sub-No.  123X] 

The  Baltimore  and  Ohio  Railroad  Co. 
and  the  Home  Avenue  Railroad  Co.; 
Abandonment  and  Discontinuance  of 
Service  Exemption;  Montgomery 
County,  OH 

AQCMCy:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  prior  approval  under  49  U.S.C. 
10903.  et  seq.,  the  discontinuance  of 
service  by  The  Baltimore  axid  Ohio 
Railroad  Company  and  abandonment  by 
the  Home  Avenue  Railroad  Company  of 
two  portions  of  traclc  subject  to  standard 
labor  protection. 

DATES:  This  exemption  is  effective  on 
January  28, 1987.  Petitions  to  stay  must 
be  filed  by  January  13, 1987.  and 
petitions  for  reconsideration  must  be 
filed  by  January  23. 1987. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-19  (Sub-No.  123X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423 

(2)  Petitioners'  representatives: 
Lawrence  H.  Richmond.  100  No. 
Charles  Street.  Baltimore.  MD  21201. 

and 
Charles  M.  Rosenberger,  500  Water 

Street.  lacksonviile.  FL  32202 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  Dettmar.  (202)  275-7245. 
SU^KEMENTARY  INFORMATtOM: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  fiill  decision,  write  to  T.S. 
InfoSystems,  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC.  20423.  or  call  289-4357 
(DC  Metropolitan  area),  or  toll-free  (800) 
424-5403. 

Decided:  December  19.  1986. 


By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Simmons.  Commissioners 
Sterretf.  Andre,  and  Lamboley.  Vice 
Chairman  Simmons  dissented  with  a  separate 
expression. 
NoreU  R.  McGee, 
Secretary. 
(FR  Doc.  86-29083  Filed  12-24-86:  8:49  am] 

BILUNQ  COOC  TUS-OI-M 


DEPARTMEIfr  OF  JUSTICE 

Lodging  of  Consent  Decree  in  Clean 
Air  Act  Enforcement  Action;  Atlantic 
Sugar  Association 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  38  FR  19029.  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Atlantic  Sugar 
Association  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Florida  on  December  5. 1986. 
The  consent  decree  requires  Atlantic 
Sugar  to  comply  with  applicable  Clean 
Air  Act  requirements  governing 
emissions  of  particulate  matter, 
implement  certain  operation  and 
maintenance  procedures  for  three  years, 
and  pay  a  civil  penalty  of  $85,000. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  publication 
date  of  this  notice,  written  comments 
relating  to  the  decree.  Comments  should 
be  addiressed  to  the  Assistant  Attorney 
General.  Land  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530.  and  refer  to 
United  States  v.  Atlantic  Sugar 
Associatior,  90-5-2-1-876. 

The  consent  decree  can  be  examined 
at  the  office  of  the  United  States 
Attorney.  155  S.  Miami  Avenue,  Room 
600.  Miami.  Florida  33130.  the  Region  IV 
Office  of  the  Environmental  Protection 
Agency.  345  Courtland  Street  NE.. 
Atlanta.  Georgia,  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
U.S.  Department  of  Justice.  (Room  1515). 
Ninth  and  Pennsylvania  Avenue  NW.. 
Washington.  DC  20530.  Copies  of  the 


consent  decree  can  be  obtained  in 

person  or  by  mail  from  the 

Environmental  Enforcement  Section  at 

the  above  address. 

F.  H«nry  HabichI  II. 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

(FR  Doc.  8S-286e2  Filed  12-24-86;  8:46  am] 

■tUJMO  COOC  4410-«t-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  International 
Paper  Co. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  December  16. 1986  a 
proposed  Consent  Decree  in  United 
States  V.  International  Paper  Company, 
Civil  Action  No.  CV85-3440.  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Louisiana 
(Shreveport  Division).  The  complaint  in 
this  enforcement  action  was  tiled  on 
December  3. 1985  against  International 
Paper  Company  ( "IPC")  under  sections 
111  and  113  of  the  Clean  Air  Act  ( "the 
Act").  42  U.S.C  7411  and  7413,  seeking 
civil  penalties  and  injunctive  relief  to 
abate  excessive  total  reduced  sulfur 
emissions  by  IPC's  two  recovery 
furnaces  at  its  kraft  pulp  mill  located 
near  Mansfield.  Louisiana.  The 
complaint  alleged  violations  of  New 
Source  Performance  Standards  ("NSPS") 
applicable  to  recover  furnaces  at  kraft 
pulp  mills.  40  CFR  60.283.  The  proposed 
Consent  Decree  ("Decree"")  requires  IPC 
to  undertake  a  comprehensive  program, 
in  accordance  with  a  compliance 
schedule,  to  attain  and  thereafter 
maintain  compliance  with  the  NSPS  for 
total  reduced  sulfur  emissions  ( TRS'") 
from  kraft  pulp  mills.  The  Decree 
requires  IPC  to  continue  a  program, 
already  undertaken,  to  improve  the 
permanent  diffusion  washer  filtrate 
system  in  the  mill's  wet  bottom 
precipitators.  The  Decree  requires 
demonstration  of  completion  of  the 
entire  compliance  program  on  or  before 


Padawt  g^gifr  /  Vol  51.  Nol  34fl  /  hkmdaf,  December  aa.  MW  /  Woto 


March  15. 1987.  la  aHAtirtn  the  Decree 
requires  the  moai  taring  of  compiiance 
mth  NSPS  for  TRS  whfle  il  is  in  fiirce  as 
well  as  stipulated  penalties  for  failure  to 
comply  with  the  Decree.  Finally,  the 
Decree  provides  for  payment  of  a 
$70,000  civil  penalty  for  past  violations 
of  tfie  Act. 

The  Departtnpnt  of  ^uetioe  wiB 
receive,  far  a  peiwd  at  thirty  pO)  days 
from  fke  date  of  itas  pafatication. 
coBUBeata  neiating  to  Ae  pto^o§ed 
Coosent  Decree.  Coaaaeat*  shm^  be 
addressed  to  the  Assistanl  Attaa^f 
General.  Land  and  Natural  Resources 
Divisioa  U.S.  Departmeni  of  JustHje. 
Washington.  DC  20&3a  and  ajbould  refer 
to  United  States  v.  International  Pester 
Cempxmy.  D.J.  Ref.  No.  ■90-5-2-1 -«J8. 

The  prtTposed  Consent  Decree  may  be 
exanttned  at  the  office  of  fhe  United 
States  Attorney.  Room  31B12.  Federal 
Arfldiag.  Shreveport.  Lou'wiaiw  and  at 
the  United  States  Environmental 
PpeteciicB  Ageacy.  Kcspon  VL  l«n  Elm 
Stnst  OaUam.  Texas  7S2M.  Cofi^  of 
the  ptofsm&A  Coneat  Dacme  any  he 
obtained  in  person  or  by  mail  from  the 
EnwrfMMnwtfal  rnfnrrnMniK  Sectioo. 
Land  and  Natural  Resouraes  iSivision. 
Room  1521.  U.S.  Department  of  Justice. 
9th  and  I^onsylvania  Avenue  NW^ 
Washii^tm,  DC  a0S3a  la  rpi|in.«tii^  g 
copy,  please  enclose  a  check  in  the 
amount  of  i7.6t7  payable  to  the 
Treasurer  of  rhe  United  Stales. 
F.  Henry  Habicht  II. 
Asfistant  Attorney  General  Land  aad 
Natant  itesources  Drviskm. 
(FR  Doc.  86-2B983  Pfled  12-24-«l;  8:45  am] 

aiUJNO  COOC  4410-01-M 


Enylsipi— I  and  Tralaiag 
Administration 

Dctei  iiiiiialluiis  ftaQartling  EBglbdKy 
To  Apply  for  Worfcar  AcQustmant 


la  acooKiaBce  Mrilli  nnrtiraa  223  al  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  tlw 
Department  of  Labar  heieia  pteeeats 
summaries  of  delemuoatioBS  regarding 
eligibility  to  apply  for  adjustments 
assistance  issued  during  the  period 
December  1.  l^flO-December  5. 1988  and 
December  8.  tgsO-December  12, 1986. 

In  order  for  an  affirmative 
deteiwiiiiatioii  to  be  R»a<ie  and  a 
certiHcation  ofetigibffity  to  apply  for 
adioatBeat  aaaiataaoe  to  km  iaaoed,  each 
of  At  group  ekgifaility  reqnimaeaits  of 
sedaoD  222  of  Itie  Act  oBst  be  met. 

(1)  That  a  significant  number  or 
proportioa  «f  ibs  worifcrs  ia  (be 
woilcers'  firm,  or  anapprmwirte 


aubdiviaiaa tkeeeU. bare bmsw  (ol^ly 
or  partially  sepaf  ated. 

(2)  That  sales  or  pradaoiMML  or  both, 
of  the  fkm  or  subdivisiDB  have 
decreased  absoiiitely.  and 

(3]  That  increases  of  imjMuls  of 
articles  like  or  directly  con^ietitive  with 
articles  produced  by  the  fins  or 
appropriate  subdivision  have 
contribirted  importantly  lo  du 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  orproducticn. 

Negative  OataaBfautiaias 

In  each  of  the  following  cases  fhe 
investigatioa  newealed  that  criterion  (3) 
has  ao*  been  met.  A  sOT«tey 'of  cufiftomers 
indicated  4Mt  uRveased  impoAt  did  not 
contribute  importantly  to  worker 
separations  at  tbe  Rim. 

TA-W-17.7S3:  Gemex  Corp..  Podacah. 
KY 

TA~  W-UM*  nociamee  htentational 
Corp.,  now  Cofttrei  Dfv..  Barberton, 
OH 

TA-W-l/seJiCotnaUdatedMetoo,  Inc. 
Sidney.  OH 

TA-W-i&a^  CtsmenlBefimctoriee  Co.. 

SprouLPA 
TA-W-taM3&  SWAB.  £ac^  Sidney.  hIT 
TA-W-17.733:  Armstrong  Rubber  Co., 

OesMameg.JA 
TA-W~17.^ee;  Pear  Gat  Pmoeaoois. 

Ulc^  Odessa.  TX 
TA-Hy-JSaOA  AkHex.  lac,  Ccestnew. 

FL 
TA-W-17.9^;  Keystone  Carbon  Co.  St 

M<uya.PA 
TA-W-17.896:  idiner-Pksku^  Catp.. 

Johnstown.  PA 
TA-W-IZSTEL-  Lg-S  Beariag  Ca. 

Oklahoma  City.  OK 
TA-W-17,995;  Belfast  Manufacturii^ 

Belfast.  ME 
TA-W-l€.m:  Guilford  Industries.  Jna. 

East  Douglas,  MA 
TA-W-ia.289;  Dunam  OH.  fnc,  Denver. 

CO 
TA-W-mt97;  Emeratd  Mines  Corp, 

Waynesburg,  PA 
TA-  W-T7,4t«:  Cron  Cmtntry  Clothes, 

Northampton,  PA 
TA-W-tJjua:  Hmrmmi  fnda^ties.  inc.. 

Anchor  Svmm  OMakm.  Oocynm. 

OH 
TA-W-17.721:  EsteHmeAi^m 

JoMtntmenl  Carp,  SpeoAmty.  IN 
TA-W-UiJSS;Simmdtaiaaig  TooiM, 

lilewcmmenioafm.  QU 
TA-W-17.M**;  Bettet  Uaid  Pncks. 

^  Elizabeth.  NJ 
Tf-W-17.aai:  Alien  Gauge £■  Tool  Co.. 

lac  Caqge  Oept,  Pitisbu/jib.  PA 

in  thefuMwuii^caaestte 
investigation  revealed  that  criterion  {3} 
bas  not  beea  aM    ' 
specified. 


TA-W-17S^  Cotemaa  OatJtas  Co, 
Hialeah,  FL 

SeiKuatiaan  tA  tbe  8«bfect  firm  awere 
due  to  a  doBKStic  tcaaeferof  operatioBs. 
TA-40f-t7.9eZ;  BetMeiten  Steei  Corp.. 
Burns  Horter  Ptatrt.  Cheaterton.  IN 

Aggregate  U.S.  imports  of  sted  jlant, 
sheet  and  strip  did  not  increase  as 
required  icr  cert  iftcatiaa. 
TA-W-17,971:  Magnetic  Peripherals, 
lac,  (Caatmi  Data  Corp.f. 
Mtaaetoaka,  MN 

Tbe  woAeis'  fiiin  does  not  produce 
an  article  as  required  for  certification 

under  section  2ZZ  ef  tbe  Trade  Act  of 
1974. 

TA-W-18.048:  f^rf  Steel  Stsppty  Co.. 
Odessa.  TX 

Aggregate  U.S.  imports  of  oil  storage 
tanks  are  negligible. 

TA-  W-W.  708:  Exeter  DnWng  Co.. 
Denver,  CO 

TTie  worfcers*  firm  does  not  p^roduce 
an  article  as  required  for  certificalion 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,692:  Ranger  Fuel  Corp,  Bolt 
Preparation  Plant  Wyoming 
County,  WV 

Aggregate  U.S.  imports  of  coal  are 
negligible. 

TA-W-18.43B;  BTA  Oil  Producers. 
Midland.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  Of  flie  Trade  Aft  of 
1974. 

TA-W-18702:  Haiiiburton  Services. 
Hays.  KB 

The  woricers'  firm  does  not  produce 
an  article  as  reqtjired  for  certificatioa 
under  section  222  of  the  Trade  Ad  of 
1974. 

TA-W-18,0Z5:  Pennzoil  Co.. 

Headquartered  in  Houston.  TX 
Aggregate  U.S.  imports  of  gasoiuoe 
distillate  fuel  oil.  lubricant^  and  natucal 
gas  did  not  increase  as  required  for 
certification. 

TA-W-18.049:  Falcon  Refinery. 
Ingleside,  TX 

Aggregate  MS.  imports  of  gasoliae 
distillate  fuel  oil  did  not  increase  as 
required  for  certification. 

TA-W-l7.a9&  Coaeolidated  Cigar  Co, 
Berwick,  PA 

Aggregate  U.S.  iaiports  af  cigars  did 
Bot  inrjfuHW  as  fpqjiiffd  iot  certification. 

TA-W-lAOSa  Caaneitan  lathtetries. 

Peylona.  WV 

Aggregate  iiJSu  anpants  of  oaai  arc 
negligible. 
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TA-W- 17.983:  Weyerhauser,  Plywood 
Plant  Springfield.  OR 
Aggregate  U.S.  imports  of  softwood 
plywood  and  veneer  are  negligible. 

TA-W-18.43a;  Pennsylvania  Mines 
Corp..  Bamesboro.  PA 

Aggregate  U.S.  imports  of  coal  are 
negligible. 

T.A-W-18.263:  Coastal  Tank  Lines. 
Marysville.  MI 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-  W- 18.401:  Del  Penn  Steel  Sales 
Corp..  Philadelphia,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certiflcation 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-18.282:  Hydrill  Co.,  Houston.  TX 

Aggregate  U.S.  imports  of  pipe  and 
tubing  did  not  increase  as  required  for 
certification. 

TA-W-18.578:  Ryan-Beth  Coal  Co.. 
Man.  WV 
Aggregate  U.S.  imports  of  coal  are 
negligible. 

TA-W-1/.518-  General  Motors  Corp., 
Linden.  NJ 
U.S.  imports  did  not  contribute 
importantly  to  employment  and 
production  declines  at  the  subject  plant. 
TA-W-17.975:  Twilight  Industries.  Belle 
Vernon.  PA 

Aggregate  U.S.  imports  of  coal  are 
negligible. 

TA-W-18.239:  Wheeling.  Pittsburgh 
Steel  Corp..  A  lien  port.  PA 

Aggregate  U.S.  imports  of  cold  Rolled 
sheet  and  carbon  steel  pipe  and  tubing 
did  not  increase  as  required  for 
certification. 

TA-W-18.223:  Elkay  Mining  Co..  Rita. 
WV 

Aggregate  U.S.  imports  of  coal  are 
negligible. 

TA-W-18.206:  Westmoreland  Coal  Co.. 
Clothier.  WV 

Aggregate  U.S.  imports  of  coal  are 
negligible. 

T.^-W-18.605:  Dresser  Industries, 
Magcobar  Group.  Olney,  IL 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.391  and  TA-W-18.595; 

Wdterland  Enterprises.  Odessa.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 


TA-W-17.617:  Rockwell  International 

Corp..  Municipal  and  Utility  Div., 

Uniontown.  PA 
Aggregate  U.S.  imports  of  liquid  and 
gas  meters  are  negligible. 
TA-W-18.630:  Teledyne  Exploration, 

Houston.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-18.632: M.H.  Brackeen Jr. 

Oilfiled  Sales  &  Service,  Inc., 

Corpus  Christi,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-18.634:  The  Permian 

Corpoiation.  Hays.  KS 
The  workers'  firm  does  not  produce 
'an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-  W-18.669:  Sam 's  Well  Service, 

Guymon.  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-18.681:  Don  L  Burris.  Petroleum. 

Consultant.  Midland.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W- 18.682:  Great  Bend  Well  Service. 

Inc..  Great  Bend.  KS 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
T.A-W-18.631:  Petro-Lewis  Corp.. 

Catarina.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
T.^-W-18.635:  Equipment  Renewal  Co., 

Carrizo  Spring.  TX 
Aggregate  U.S.  imports  of  oilfield 
equipment  are  negligible. 
TA- W-18. 186:  Allen  Testproducts, 

Kalamazoo,  MI 
Worker  separations  at  the  subject 
plant  are  attributable  to  a  transfer  of 
production  to  another  domestic  plant. 
TA-W-18.809:  Stanley  Well  Service. 

Inc..  Bryan.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-18.615:  Wilson  Drilling,  Ltd.  East 

Albion,  IL 


The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.617:  BC  Service  Company. 
Wickett.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification. 
TA-W-18.618:  Frontier  Petroleum 
Services.  Inc.,  Levelland.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.619;  Precision  Geophysical, 
Inc..  Houston.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18.620:  Target  Geophysical,  Inc., 

Denver.  CO 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W- 18.440:  Perfection  Services.  Inc.. 

Laredo.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-18.442:  Halliburton  Services, 

Flora,  IL 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-18.443:  Welex-A  Halliburton 

Company,  Houston,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-  W-ia,447:  Air  Equipment  Rental, 

Inc.,  Victoria,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-18,453:  Mundy  Maintenance 
Circle,  Inc.,  Houston.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,454:  Daniel  International 
Corp.,  Greenville,  SC 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-18,456  Modem  Machine  Shop. 
Inc..  Laredo,  TX 


The  workers'  firm  does  not  produce 
an  articie  as  required  for  certification 
under  section  222  of  die  Trade  Act  of 
1174. 

TA-W-18,458:  Alpha  Consulting.  Inc., 
PimtgxPBtnimmCorpombaa, 
Boider.CO 

1W  waricenf'  finii  does  no*  {Rtxhice 
as  wtiote  M  j«qifufled  lor  ceitificatfoB 
under  section  222  of  the  Teade  Act  of 
1974. 

TA-W-ia.4BQ:  Estate  of  WUHam  CL 
Hells,  A  Partnership,  Deaver.  CO 
The  workers'  firm  does  oat  praduoe 
an  arfide  as  required  for  certificatton 
under  section  222  of  flie  Trade  Act  of 
1«74. 

TA-W-m^tB:  Dresser  Atlas.  McAllen. 
TX 

The  workersT  firm  doe«  not  produce 
an  artide  as  cequired  for  certiBcatian 
under  section  222  ol  ihe  Trade  Act  of 

rsnt. 

TA-W-JA4aSi:  Pride  Oil  Well  Service. 
Alice,  TX 

He  MMMDlaera' fim  iioea  Aot  prariwoe 
an  article  a«  nquined  for  eerti&saliaa 
under  MctioR  222  of  4he  Ikttde  Act  of 
tBffA. 

TA-W-1B,471;  TBJ Coipomtion. 
Abilene.  TX 

The  WQckers'  firm  does  nol  produce 
an  article  as  required  for  certificaitiaa 
under  aectioa  222  of  tfae  Tcade  Act  of 
1974. 

TA-W-18,472:  American  Drilling  » 
Exploration  Co.,  Inc..  Corpus 
Christi,  TK 

ne  wailceB^  fim  doe*  aot  yntdvce 
an  artidc  aa  trntfiksA  fnrceittficatSen 

under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-13,r7B:  LoDce  Drilling 
Cotporalion.  Uiredo.  TX 
Tixa  iMOcken'  £rm  <ioes  not  produce 
an  article  aa  required  for  eertificatian 
under  sectkui  222  of  the  Aade  Act  «f 
1974. 

TA-W-ltA77  Ka^bavmOHOpemtioea. 
Russell,  KS 

The  workers'  fiaa  does  ast  prodace 
an  artide  a«  reqMired  for  certificatioai 
under  «ect>oB  222  of  ^>e  l^de  Act  of 

1974. 

TA-W-tBA80;  DrilBitg  Chemoak,  kte., 
Carthage.TX 

iTic  ^wrtcers  flmi  does  not  produce 
an  article  trs  reqoired  for  certilitJitioM 
under  section  222  of  Ae  Trade  Act  of 
1974. 

TA-W-l«,«1rLhydScf}oenfieit  Truck 
and  Tractor  Service,  fnc  Grayvine, 
IL 
The  woricers*  Ifam  does  not  produce 

an  artide  as  reqiured  £or  caitiCcatloa 


Fedwd  B^tar  /  Vol  51.  Na  248  /  Alaadaf.  December  2a  1«M  /  HatfitJ 


under  8ectiaa222af  Aha  Iksde  Act  al 
lfl74. 

Affirmative  Detenniiiatioia 

TA-'W-17.592;  Punxa^tawjuy 

Sportswear.  Punxsutawaey.  PA 

A  certificatioo  HMuiaauadooMH^all 
workers  of  ihe  fina  aqMUBBled  oa  or  after 
June  11, 1985. 

TA-W-18.244:  GTESylvmda. 
Winchester.  KY 

A  certiSoaliioD  wttc  iaaaed  coveriBg  all 
•voEkecB  of  the  &■>  BCffataled  OB  or  alter 
September  18, 1985. 

TA-W-17.S3L  Neavtom  Catment  Co.. 

Newton,  NJ 

A  oettift  rtjaa  iwas  isaaid  <aimiiig  all 
worken  of  tte  fioB  aapnated  oi  ar  after 
May  27. 1985  and  befaa  )^  1,  UM. 

TA-W-trjntHiJiafsfkisiaaBS, 

Sheppton,  PA 

A  certification  Maeinwd  covering  all 
workern  of  du  fioa  eeparaled  OH  or  after 
Ansoat  2t,  ISK. 

TA-W-17,200;  Printronix/Data  Printer 
Divisiom,  HOaliai,  MA 

A  certification  was  issued  covering  all 
worieers  of  fte  finn  engaged  tn 
erapkaymeiit  related  to  Ae  osennMy  of 
printed  circuit  boards  and  those  engaged 
in  employawnt  rfAaitm^  to  Ae 
subassembly  of  hamanr  aotaatocs  and 
the  electra  mecbmmaal  aMteaaanUy 
separated  oa  or  aAer  Septeaher  12. 
1985. 


TA-W-17.37a;iiCA        

Electronics  Ferrites  Divjsmm. 
JadioacKicdis,  JN 
A  certsfioaJaea  Mas  aaKsd  coveriag  ttti 
workers  of  the  firm  nipwalml  oo  or  aiter 
October  ZiaaS. 

TA-W-17.773:  ElPasoAmeabSee,  Inc.. 
Avio  Aaeembikm.  laa.  EiPttmn,  TX 
A  certifioitfiaa  mma  iaaued  ooweriag  afl 
workers  of  the  firm  seqpacatod  on  w  ctfler 
June  17^  IfiiS. 

TA-W-17,239;  Wheeiittg^tt^bai^ 
Steel  Corp..  Mo/tessem,  PA 

A  certiflca^OR  ^vae  tseaed  eoveriqg  all 
workers  of  d»  fim  separated  on  or  after 
September  12. 1985. 

TA-W-17.3S9;  Nam  Basfi  Shoe  Co.. 
Edgerton,  W1 

A  certification  -was  tsaned  covering  all 
worfcers  of  die  ftrai  separated  on  or  after 
September  28. 1985. 

TA-W-ia,20t:  Jafinsoa  Stsei»Wire  Co.. 
Inc..  Worcester,  MA 

A  certification  was  issued  covaing  all 
workers  of  the  firm  separated  on  or  after 
September  2. 198S. 

TA-W-lS.34a:AjTow  Womeaswear, 
Brantley.  AL 


A  certificntiaa  MM  haaadarvBiii^  all 
workeM«flhefiMacyara>cd  an  crofter 
September  JattBS. 

TA-W-t7M20:  aa  Camn.  Ud,  AMene. 
TX 


A  eertificatian  was  iasasd  oaverfag  all 
nrorken  of  tbe  firai  aepaisated  on  or  after 

TA~W'17,ffU;  Stratojac  Corp.. 
Hammond.  IN 

A  certfficadoB  yn*  issned  coverbig  all 
wrkers  of  the  fiijii  separated  on  or  after 
August  13. 1988. 

TA-W-18,S33:  lebhmd  Makino  Maduae 
TooICo..Cfnc7rmati,CH 
A  certification  was  issued  coverii^  all 
workers  of  the  firm  separated  on  or  afier 
September  24, 1985. 

TA-W-18,452:  Carter-Day  Co,  Fridley 
Plant,  Minneapolis.  MN 
A  certification  nras  issued  eovadqg  all 
workers  of  the  Rrrp  separated  ob  or  a&er 
September  30, 1985. 

TA-W-17,e0i;  Scottdale  MatJtioe 
Foundry  and  Constrmctiom  Co, 
Scottdale.  PA 

A  certificatioa  was  issued  co««(^^  til 
woricers  of  the  firm  separated  «□  or  after 
June  20, 1985. 

TA-W-lS,OOffi  Tma-Speotni.  imc, 
Greenfield  TN 

A  oertificatien  inas  saaund  eovac^  ril 
workers  of  the  firm  separated  «b  or  after 
August  4. 1885. 

TA-W-17.436;  Energy  Mam^jatming^ 
Co..  SL  Paul.  I4N 

A  certification  was  isaued  oowrtng  ail 
workers  of  the  firm  separated  on  or  after 
Jday  1. 1980  and  bekre  Ab«usI  t.  tM6. 
TA-W-18,284;  Teteflex.  Inc..  Marine 
Divitioa.  Limerick.  PA 

A  certification  was  tsstied  covering  all 
workers  of  the  firm  separated  on  or  aftw 
September  23.  IMS. 

TA-W-18.120;  Bassin  Drilling  Cogi.. 
Odessa.  TX 

A  certification  was  issued  covering  all 
Tvoricers  of  the  firm  separated  oo  or  after 
September  4, 1985. 

TA-W-17.92&  American  Valve 

Manufacturing  Corp.,  Coxsackie, 
NY 

A  certification  was  isaued  covering  all 
workers  of  the  firm  sepacated  oa  or  a&er 
August  26, 1S85. 

rv4-IV-J7.fiea-5er.iai  Inc.  VersaiUes, 
IN 

A  certificatioB  was  isKued  coveaa%  all 
workers  of  the  firm  se^un-aled  on  or  after 
June  17, 1985. 

TA-W-17jd40:  Wesiiaghotae  Electric 
Corp.,  Attica.  N¥ 
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A  certification  was  issued  covering  all 
workers  of  the  Attica,  New  York  plant 
separated  on  or  after  )une  26. 1985. 
TA-W-17.609:  Westinghouse  Electric 

Corp.,  Cheektowago,  NY 
A  certincation  was  issued  covering  all 
workers  of  the  Cheektowaga,  New  York 
plant  separated  on  or  after  |une  2. 198S. 
TA-W-18.055:  Pel-Tex  Oil  Co..  Inc. 

Houston,  TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  30. 1985. 
TA-W-1 7.826;  Aluminum  Co.  of 

America  Logan 's  Ferry  Works,  New 
Kensington.  PA 
A  certification  was  issued  covering  all 
workers  of  the  rirm  separated  on  or  after 
July  1.1985. 

TA-W-17.710;  Century  Electn't^  Inc.. 
McMinnviJIe,  TN 
A  certification  was  issued  covering  all 
workers  of  the  Hnn  separated  on  or  after 
June  23. 1985. 

TA-W-17.621:  American  Shallow  Den, 
Inc.  Waskom.  TX 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  17. 1985. 

TA-W-17.616:  Wood  Industrial  Products 
Co..  Conshohocken,  PA 
A  certiHcation  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  24, 1985. 

TA-W-1 7.698;  Peerless  Footwear,  Inc.. 
Telford,  PA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  16. 1985. 

TA-W-1 7.8J5;  Cooper  Industries.  Arrow 
Hart  Div..  Hartford.  CT 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  29. 1985.    ' 

TA- W-1 7.682;  Happ  Manufacturing  Co.. 
Division  of  Oxford  Industries. 
Macon.  GA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  9, 1985  and  before  December  14. 
1986. 
TA-W-1 7,713;  Mountain  City 

Manufacturing  Vandling,  PA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  3. 1985  and  before  August  31, 1986. 
TA-W-1 7,985;  Murata  Erie  North 

America.  Inc..  Ceramic  Disc 

Capacitor  Div..  Rockmart,  CA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  19, 1985. 
TA-W-18.279;  Hanna  Nickel  Smelting 

Co..  Riddle,  OR 


A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  23. 1985. 
TA-W-17.590;  Good  Luck  Ghve  Co., 
Georgiana.  AL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  12. 1985  and  before  July  27. 1988. 
TA-W-17.718;  Good  Luck  Glove  Co.. 
Hugo.  OK 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1. 1985  and  before  November  3, 
1986. 

TA-W-18.357;  Dorr-Oliver.  Inc.. 
Fogelsville.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  26. 1985. 
TA-W-17.8S1;  Cullman  Lingerie  Corp.. 
Cullman.  AL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1. 1985  and  before  December  31. 
1986. 

TA-W-17,412;  Active  Generation.  Inc.. 
Trenton.  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  15. 1985. 

TA-W-17.553;  Ronco  Manufacturing 

Co..  Ronco.  PA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  7. 1985  and  before  April  10. 1986. 
TA-W-18.288;  W.A.  Mancrief  &  Sons, 

Kamay.  TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  4, 1985. 
TA-  W-18.308;  B-J  Oil  Company. 
Plainsville.  KS 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  16, 1985. 

TA-W-17,747;  Ramsey  Piston  Division, 
TR  W  Automotive  Products, 
Manchester.  MO 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or  after 

July  15, 1985. 

TA-W-18.485;  Southern  Union 
Exploration  Co.,  Dallas.  TX 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or  after 

September  29, 1985. 

TA-W-1 7.829  and  TA-W-1 7.875;  Clark 
Material  Systems  Technology  Co.. 
Battle  Creek  MI  and  Georgetown, 
KY 

A  certification  was  issued  covering  all 
workers  of  the  Battle  Creek  MI  plant  of 
the  firm  separated  on  or  after  October 
14, 1985  and  covering  all  workers  of  the 


Georgetown,  KY  plant  of  the  firm 
separated  on  or  after  July  31. 1985. 

TA-W-17.686;  Rovan  Dress,  Jersey  City, 
NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  8, 1985  and  before  May  28, 1986. 

TA-W-17,613;  Muench-Kreuzer  Candle. 
Syracuse,  NY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  24, 1985. 

TA-W-1 7.71 2;  Tennessee  Fan  Co., 
Fayetteville.  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  17, 1985. 

I  hereby  certify  that  the 
aforementioned  determination  were 
issued  during  the  period  December  1. 
1986-December  5, 1986  and  December  8, 
1986-December  12, 1986.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor  601  D  Street,  NW., 
Washington,  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  December  16, 1986. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  86-29085  Filed  12-24-86;  8:45  am  J 
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Investigations  Regarding 
Certifications  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  IL 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  otiier  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
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Assistance,  at  the  address  shown  below, 
not  later  than  January  7, 1987. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 


Assistance,  at  the  address  shown  below, 
not  later  than  January  7, 1987. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 


Labor,  601  D  Street,  NW..  Washington. 
DC  20213. 

Signed  at  Wasliington.  DC,  this  16th  day  of 
December  1988. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 


APPENOtX 


Ufnon/wcKliers/firni 


Oeoeiai  Electnc  (WE) _ 

Rocnesiw  Film  Onteon  o(  Poutinc.  Inc.  (OAW). .!....„...■....,-. 

Cabol  Corporation  (Worlisrs) __„ ^...... 

BrougMon  Lumber  Co  (Conipany) ::...:_ I:...:.......: 

Broughton  Lumbar  Co  (Comcany)  ...........;i..:„.„™.;...,.'..:....-. 

Geophjrsicai  Service.  Inc  (Wortief»)......^.„_„:_.„..j ,...; 

Medical  Products  Corp  (Workara) :.;. .'...:.  t......:...:..... 

Conoco.  Incorporated  (Wor1(«r»»^. .;_....._..;._..";;.«...r._. 

AHianca  Drop  Forge  (Wonier*) ; ^.^.,..^...., 

Tec^n■ca^e  A  Dwson  of  Jo»«aon  and  Jotmaon  (Woriiefs) 

SatMoe  Corporation  (Workers) 

Western  Tank  Company  (Wortiare) _ 

Waivenfie  WorW  Wide.  Inc  (Workers) 

Alias  Crankshaft  Corp  (UAW) 

Do-Bay  Lamp  Company  (Company) „ _. 

Conveyor  Betl  Service  Inc  (Workers) „ 

Weyertiaeuaer  Company  (IWWA) _ 

Rio  Grand*  OrWmg  (Workers) ™ 

Camera  Pelrolaum.  inc  (Workers) 

General  Portland.  Inc  (Workers) 

J  W  McCulcl>en  OnNmg  (Wodiars) _ 

Switches,  mc  (USAW) 

American  Pipe  i  Steel  (Workers) „ 

Mannesmann  Oemeg  Waan  (WorkSft) .'....„ 

Amerada  Hess  (Workers) 

French  Tool  and  Mfg  (Workeia).. „ „......;.. 

Geoptiysical  Services  (Workers) _ 

Marathon  Oil  Co  (Workersi  

Injection  Foottmar  (Workers) 

Blake  Onlling  Inc  (Wodiers) 

Sedco  Forei  Schhjmberger  (Woikare) .-......:......: 

Jones  a  Lamson  Machine  Co  .  Inc.  (UE( 

Camel  Outdoor  Products  (UTWA). _ 

LTV  Steal  Corp  (Workers) 

MP  Industnas  (Workers)  


Locakon 


Pittsliekl.  MA 

Rdchesier,  NY.. 

Pampa.  TX 

Cooks.  WA 


Undenwood.  WA 

Denver.  CO 

■Racine,  Wl 

.f  Great  Bend.  «(A 

Alkanee.  OH _„. 

Solon.  OH 

Midland.  TX 

CWessa.  TX 

Hannibal.  MO _, 

Fostona.  OH 

Cokxado  City.  CO ... 

Virginia.  MN 

North  Bend.  OR 

Port  O'Connor.  TX.. 

Denver.  CO 

Forth  Worth.  TX 

Wichita  Fans.  TX  ... 

Logansport.  IN 

Houston.  TX 

Youngstown.  OH 

Midlan.  AK 

Midland.  TX.._.- 

Midland.  TX 

Midland.  TX 

Miain.  FL 

Midland.  TX... „_. 

Ventyra.  CA 

Spnngfield.  VT 

KnoKvMe,  TN 

Houston.  TX 

Tytar.  TX..; 


Dale 


Date 
petition 


12/4/86 

t2/S/S6 

12/8/86 

I2/S/8P 

12/5/86 

12/8/86 

12/8/86 

12/6/86 

12/8/86 

12/8/86 

12/5/86 

12/10/86 

12/10/86 

12/10/86 

12/10/86 

12/11/86 

12/9/86 

12/5/86 

12/11/86 

12/11/86 

12/11/86 

12/11/86 

12/11/86 

12/11/86 

12/12/66 

12/12/86 

12/12/86 

12/12/86 

12/12/86 

12/12/86 

12/2/86 

t2/1S/86 

12/15/86 

12/15/86 

12/15/86 


VT 

yn    ) 


Petition  No. 


Articles  produced 


12/1/86 

12/1/86 

12/1/86 

11/14/88 

11/14/86 

11/25/86 

11/25/86 

12/!l/8« 

12/2/86 

11/25/86 

11/24/86 

11/26/86 

12/1/86 

11/29/86 

11/25/86 

12/3/86 

12/2/86 

11/24/86 

11/3/86 

11/18/86 

12/1/86 

12/1/86 

11/20/86 

12/3/86 

12/5/86 

12/1/86 

12/4/86 

12/3/86 

12/4/86 

12/2/86 

11/25/86 

11/19/86 

12/1/86 

12/1/86 

11/24/86 


T/UW- 

TA-W- 

TA-W- 

TA-W- 

TA-W. 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W 

TA-W- 


•16.  747 
■16.  748 
■18.  749 
■18.  750 
18.  751 
18.  752 
18.  753 
18.  754 
•18.  755 
18.756 
18.  757 
18.  756 
■18.  759 
18.760 
IB.  761 
18.  762 
18.  763 
16.  764 
18.  765 
16.  766 
18.  767 
18.  768 
18.769 
18.770 
18.  771 
18.772 
18.  773 
18.  774 
18.  775 
18.776 
18.  777 
18.  778 
18.779 
IB.  780 
18,  781 


Large  power  transtormars. 

McroMm 

Natural  gas 

Softwood  kjmber  and  kiggng  oparabons. 

Sottivood  lumber. 

Seismic  data  servicer 

Silicon  rubber  catheters. 

Crudeoil 

Conveyor  Chans,  mdustnai  hardwara. 

Medical  diagnostic  machnas. 

Crude  oil  and  natural  gas 

WeWed  steel  storage  tank 

Men  s  shoes  and  boats 

Crankshatis  gears  and  valves 

Automotive  salety  lighting  arx)  accessories. 

Repair  and  spkce  conveyor  betts 

Sottimood  togs 

Offshore  oil  drilling 

Oude  oil  and  natural  gas 

Oil  well  cement  and  Portland  cement 

Oil  drilling. 

Solenoids,  voltage  regulations 

Service-thread  and  coupla  steel  tubrng. 

Heavypresses.  tube  mils 

Expkxaton  ol  oil  and  gas 

BlerxJers.  acid  pumpers  skjrry  moars. 

Seismc  expolorabon  tor  on. 

Oil  and  gas  producton. 

Shoes 

Ohils  oil  wells 

Offsfwre  oil  dnHng 

Lathes 

Tents  and  campmg  gear 

dOnS    StOOl 

MoWed  rubtier  oH  field  eguipmanl 


(FR  Doc.  86-29067  Filed  12-29-86:  8:45  am) 

MIXING  COM  4S10-10-M 


Employn>ent  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 


The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursiiant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494.  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 


utihzing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
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geographie  araa  indicaladaa  raquuvdibjr 
an  applicable  Federal  prevailing  %Hag« 
law  and  29CFRPail  5.The  %Ha^taie« 
and  5inge  benefits,  notice  of  which  ia 
published  herein,  and  which  are- 
contained  in  the  Covemmenl  Printing 
Office  (GPO]  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by. 
contractors  and  subcontractors  to 
laborars-  and  nwchanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  nate  and 
fringe  benefit  information  for 
consideration  by  the  Department- 
Further  information  and  self- 
explanatory  forms  for  the  puipose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division,  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW.,  Room  S-3604, 
Washington,  DC  20210. 

Modifications  Ut^GamataLWa^ 
Determination  Dedsiom 

The  number*  of  the  decisions  Ksted  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davia- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s].  Dates  of  publication  in  the 
Federal  Regieter  are  in  parentheses 
following  the  decisions  being  modified. 

VoIumoT 


New  Jersey: 

Nf8ft-2(Jan;3,  we«) 

NJ  8»-3  (Ian.  3,  l«e). 

Peansylvania: 

PA  a&-24.(Jan.  3,  18W) - 

Volume  //' 

Arkansas:    AR86-7    (Jan.    3. 
1986). 


pp.  S8Z.  969. 
ppi  601,  Stlk 

p.  9S4 


pp.  21-2Z. 


Volume  HI 
None 

General  Wage  Determihatioa 

Publication 

General;  wage  detarminatians  issuad 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted abova,  may  be 
found  iathe  Government  Printing  Office 
(GPO]  document  entitled  "General 
Wage  Detenninaliaos  laeued  Under  The 
Davis-Bacon  and  Related  Actfi".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 


eo<reminent  Depoeitory  lUbrariea  across 
the  Country.  Subscriptions  may  be 
purchased  fmoii  Supehntendentof! 
Documents,  U.S.  Government: PsiDtitts 
Office,  W;a8hiogton.  OiC  20402.  (202)  763- 
323*. 

WRen  ordbrittg'SubeGrifrtftnifft)',  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  orall  of  the  three  separate  volumes, 
arranged  by  State:  Subsoriptions  include 
an  annual  edition  (issued  on  or  about 
January  t]  which  iiicludes  all  currant 
general  wage  determinations  for  the' 
States  covered  by.  each  volume. 
Throughout  the  oemainder  of  the  year, 
regular  weekly  updates  will  be 
distnbuted  to  subscribers. 

Signed  at  Waahtngton..DC  this  19th 
day  of  December  1jM&. 
James  L.  VhUft 
Aasiatant  Administratof. 
[FR  Doc.  8&-2aB30  Filed  12-24-86;  S;46  amj 


Btireau  of  Labor  StatiktJcs 

Raspons*  to  Comnwnta  on  Changm  itt 
Local  Area  UnempioynMnt  Slatisties 
(LA4I6)  ProMdura* 

AOEMac  Bureau  of  Labor  Statistics, 
Labor. 

ACTWH:  Changes. in  local  area 
onemployiiient  statistics  methodology. 

SUMMARY:  As  a- result  of  the  commenta 
received  during. the  Fedaial.Registec 
comment  period,  the  Bureau  of  Labor 
Statistics  has  aonfirmed  its  iotentioo  to 
introduce  the  methodological 
improvements  cited  ia  ita-Faderal 
Ragistsi  Notice,  dated  October  24, 19M 
and  republished  onNovember  7, 1988  at 
51  FR  40527.  The  improvements  include 
the  mandatory  introduction  of  new 
procedlime  for  mulb-coonty  employment 
disaggregation  and  the  estimation  of 
unemployed  exhaustees.  Optional 
methodological  revisions  will' be 
introduced  in  the  estimation  of 
agricuitural  employment  and' the 
estimation  oTFederel  and'Rtiilroad 
unemployment  Theoptional  changes 
may  be  made  mandatory  in  1988, 

FOR  FURTHER  INFORMAnOMCOMTikCT;: 

Sharon  Brown  202-523- tB07. 

Dated  at  Washingtoni  DC.,  thik^19th  day  of 
December  t9M. 
Jan«t  L.  Norwood, 
Commissioner. 
(FR  Doc.  06-29094  Filed  12-24-196:  8:46  amj 
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MifM  SaTMy  and  NftaKh  Mmlnistratlon 
(Docket  Mo.  aih««^416-C]: 

Soiidi  RMv  G«itf  Coi;  Retitton-far 
Medificattoa  of  Applieaflon  a# 
Mandatory  Safety  Standard 

South  Ridge  Coal  Company,  P.O.  Box 
2,  Sacramento,  Pennsylvania  17968  has 
filed  a  petition  to  modify  the. application 
of  30  CFR  75.1400  (hoisting,  exjmpment; 
general)  to  its  Little  Diamond  SLope  (|J). 
No.  36-07780)  located  in  SGhuylkilh 
County,  Pennsylvania-.  The  petition  is 
filed  undier  Sectioa  101(c)  of  the  Eadarali 
Minfr  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitiansr'fr 
statements  follows: 

1.  The  petition  conaematha 
requirement  thatcages,  platfbrma  or 
other  devices  which  are  used  to 
transport  persons  in  shafts- and  slbpes 
be  equipped  with  safety  catchea. or  othac 
approved  deviceathatact  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  saffety 
catch  or  device  is  availablis  for  the 
steeply  pitching' amf  undulating  slopes 
with  numerous  curves  and  knucides 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that' if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated:  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a.  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitionee 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safely 
connections  securely  fastened  around 
the  gunboat  and  ta  the  hniating  mpp, 
above  the  main  coonefiting  davice^  Tha 
hoisting  ropes  would  have  a  factor,  af 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American-  National'  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed' 
allemate  method: will  provide  the  same 
degree  of  safety  for  the  miners  aifectad' 
as  that  afforded  by  tha  standard. 

Request  fbrCommentr 

Persons  interested  in  this  petition  may 
furnish  written  commaota.  These 
commenta  must  be  filed' with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevand.  Anlingtoni  Virginia  222Uai.AU: 
conunenis  muBt  he  poatmarked  qb 
received  in  that  office  on  or  before 
January  28. 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Federal  Regbter  /  Vol  51.  No.  246  /  Monday,  December  29.  1986  /  Notices 


46959 


Dated:  December  18, 1986. 

Patrida  W.  SUvay, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  86-29096  Filed  12-24-86;  8:45  am) 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notlc«86-M] 

NASA  Adviaory  Council,  Space 
Systema  and  Technology  Adviaory 
Committea  (8STAC);  Meeting 

agency:  National  Aeronautics  and   ; 
Space  Administration.  ] 

action:  Notice  of  meeting.  k  :  - 

BUMMAilv:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Committee. 
Reliability,  Diagnostics  and  Quality 
Assurance  Ad  Hoc  Task  Team. 
DATE  AND  TIMC:  January  13, 1987,  8:30 
a.m.  to  4:30  p.m.;  January  14, 1987,  8:30 
a.m.  to  12:30  p.m. 

ADDRESS:  Building  1219,  Room  225, 
Langley  Research  Center,  Hampton,  VA 
23665.  ^^      . 

FURTHER  INKNIMATKM  CONTACT:  Mri    , 
John  Smith.  Office  of  Aeronautics  and 
Space  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/453-2834. 
suppuniENTARY  information:  The   '    - 
NAC  Space  Systems  and  Technology 
Advisory  Committee  was  established  to 
provide  overall  guidance  and  direction 
to  the  space  systems  research  and 
technology  activities  in  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST).  The  purpose  of  the  team  is  to 
ensure  that  the  technology  program  has 
the  necessary  design  base  to  support 
development  of  the  predictive 
techniques,  design  tools,  and  test 
methods  required  for  future  spaceflight 
missions.  The  meeting  will  be  open  to 
the  pubhc  up  to  the  seating  capacity  of 
the  room  (approximately  30  persons 
including  the  task  team  members  and 
other  participants). 
Type  of  Meeting:  Open. 

Agenda 

January  13, 1987. 
8:30  a.m. — Review  and  assess  the 
OAST  technology  program  which 
contributes  to  the  development  of 
predictive  techniques,  design  tools, 
and  test  methods  for  support  of 
future  spaceflight  missions. 


4:30  p.m. — Adjourn. 
January  14, 1987. 

8:30  a.m. — Discussion  and  preparation 
of  interim  report. 

12:30  p.m. — Adjourn. 
Richard  L.  Daniels. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 
December  18, 1966. 

[FR  Doc.  86-29006  Piled  ^24-86;  8:45  am) 
BtlXINO  CODE  7Sf»-«1-N 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Infoimation  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 

Arts. 

ACTION:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reudction  Act  (44  U.S.C. 
Chapter  35). 

dates:  Comment  on  this  information 
must  be  submitted  by  January  19, 1987. 
ADDRESSES:  Send  comments  to  Mrs. 
Judy  Egan.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place,  N.W.,  Room  3208, 
Washington.  DC  20503:  (202-395-6880). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Ms.  Marianne  Dunn, 
National  Endowment  for  the  Arts, 
'Administrative  Services  Division,  Room 
203, 1100  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506;  (202-682-5464). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Marianna  Dunn,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  (202-682-5464); 
from  whom  copies  of  the  docimients  are 
available. 

SUPPt.EMENTARY  INFORMATION:  The 
Endowment  requests  approval  for  the 
revision  of  a  currently  approved 
collection.  The  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information:  (1)  The  title  of  the  form;  (2) 
how  often  the  required  information  must 
be  reported  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  (6)  an  estimate  of 
the  total  number  of  hours  needed  to 
prepare  the  form.  This  entry  is  not 
subject  to  44  U.S.C.  3504(h). 
Title:  Challenge  III  Grants  Application 
Guidelines  FY  1988/89. 


OMB  Number  3135-0046 
Frequency  of  Collection:  One-time. 
Respondents:  Non-profit  institutions 
Use:  Guideline  instructions  and 

applications  elicit  relevant 

information  from  nonprofit 

organizations  that  apply  for  funding 

under  specific  Program  categories. 

This  information  is  necessary  for  the 

accurate,  fair  and  thorough 

consideration  of  competing  proposals 

in  the  peer  review  process. 
Estimated  Number  of  Respondents:  250. 
Estimated  Hours  for  Respondents  to 

Provide  Information  25,000. 
Murray  R.  Welsh, 

Director,  Administrative  Services  Division, 

National  Endowment  for  the  Arts, 

(FR  Doc.  86-29084  Filed  12-24-86;  8:45  am) 

■HXING  CODE  7$37-ei-M 


Humanities  Panel;  Meetings 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington.  DC  20506; 
telephone  202/786-0322. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency 
action,  pursuant  to  authority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
meetings,  dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
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subsections  (c)(4).  (B)  and  {9\m  ot 
section  SfiZb  •TTit^e  5,  Uoilsd  Stataa 
Coda. 

1.  Date:  )aiwary  U.  raST 
Time:  8:00  s^m.  tO'SjOa  p.m. 
Room:  413 

^raflrsn:  This  meeting  wili  revieiw 
apphostions  submittad  For  MtiMums 
aiui  Mlstohoai  Organization*, 
submitted  to  C&neral  Program*,  for 
proiects  beginning  after  ^ily  1, 1S87. 

2.  Date:  January  15- m.  19«7 
Tline:  8:08  a.m;  to  5:00  p.m. 
Room:  4Id 

Program:  Tbw  meeting  will  reuiewc 
applications  submitted  for  Muaetuns 
aiixl  Hi&toricai  Organizations, 
submittfid-tQ  G«nar»i]  Programs,  for 
project*  basuinmg.afier  jjiiy  1, 1987. 

3.  Date:  January  22-23. 1987 
Time:  8:00  a.m.  to  5:00  p.m. 
Room:  415 

Program:  This  meeting  will  review 
applications  submitted  for  Museums 
and  Historical  Organizations, 
submitted  to  General  Programs,  for 
projects  beginning  after  July  V,  1987. 

4.  Date:  January  29-30, 1987 
Time:  8:00  aim.  to  5:00  p.m. 
Room:  415 

Program:  This, meeting  will  review, 
applications  submitted  for  Museums 
and. Historical  Ol^anizations 
submitted  to  General  Programs,  for 
proiects  beginning  after  July  1, 1987. 

Stephen  |.  McCltory, 

Advisory  Comwiltee  Management  Officer. 

|FR  Doc.  86-29011  Filed  12-Z4-a6;  8:46  am] 
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NUCLEAR  REGULATORY 
C0MM1SS10M 

Advisory  Cotnfnittee  on  Reactor 
Safeguards.  Subcommittee  on  General 
Electric  Reactors  (ABWR)^/Safety 
Philosoptiy.  Technology,  andCrtteria; 
Revised 

The  Fedaral  Registar  published  on 
Friday.  December  19. 1986  (31  FR  45871) 
contained  notice  of  a  joint  meeting  of 
the  ACRS  Subcommittees  on  General 
Electric  Reactors  (ABWR)/Safety 
philosophy.  Technology,  and  Criteria  to 
be  held  on  Wednesday,  January  7  1987, 
9:00  a,m..  Room  1046. 1717  H  Street. 
NW.,  Washington,  DC.  To  the  extent 
practical  the  meeting  will  be  open  to 
public  attendance.  However,  portions  of 
the  meeting  may  be  closed  to  discuss 
information  provided  the  agency  from  a 
foreign  source  (FOIA  Exemption  (b)l 
and  safeguards  information  (FOIA 
Exemption  (b)4).  All  other  items 
regrading  this  meeting  remain  the  same 
as  previously  announced. 


Further  information  regardtng  topics 
to  be  discussed,  whether  the  meeting 
has  been  canoefle<i  ei>  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opporiunity  to  prcsciH  oral" statements 
and  the  time  allotted  tharefopoati  be 
obtained  l^  a  prepaid  lelophone  csU  to 
the  cognizant  AGR8  staff  member,  Mr. 
Richard  Major  (telephone:  202/834-14^4) 
between  8:15  a.m.  and  5iS9pm.  Persons 
planain§.U)  altMid  this  meetiiig:are 
urged  to  contact  the  abcute  mamad 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changtsin.schadulei  etc  which. nsay 
have  occuired. 

Dated:  December  19, 1966. 
Thorns*  C.  McOeiasa. 

Assistant  Exective  Director  for  Technical 

Activitiaa. 

[FR  Doc.  86-29074  Filed  12-24-86:  8:45  ain| 
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Advisory  Cammittee  on  Reaetoa 
Safeguards,  Nuctaar  Ragulalnry 
Commisaion;  MaattngAQanda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Alomic 
Energy  Act  (42  U.S.C.  2039.  2232bJ,  the 
Advisory  Committee  on  Reaction 
Safeguards  will  hold  a  meeting  on 
January  8-10;  1987.  in  Room  104©.  1717  K 
Street,  NW.,  Washington,  DC.  Notice  of 
this  meeting  was  published  in  the 
Federal  Register  on  November  20. 1966. 

Thuisday,  Jaauary  ^  19S7 

8:30  a.m.-8-40  a.m.:  Report  of  ACRS 
Chairman  (Openf-The  ACRS  Chairman 
will  report  briefly  regarding  items  of 
current  interest  to  the  Committee. 

8:^ a.m.-KMSa.m.:  General  Electric 
Advanced  BWft  (Open/Cloaed)— 
Discuss  scope  ofrevieiM^  applicable 
criteria,  etc.,  regardingthe  prellcensing 
agreement  for  consideration  of  this 
project. 

Portions  of  this  session  will  be  closed 
as  necesary  to  discuss  Proprietary 
Information  applicable  to  this  project. 

ll:Oe  a.m.-tZ-OO  Noon:  Meeting  with 
NRC  Director.  Office  of  Nuclear  Reactor 
Regulation  (Open) — Discuss  items  of 
mutual  interest  regarding  the  NKC 
regulatory  process  and  safiety-related 
matters. 

1:00  p.m.~2:30 p.m.:  Implementation  of 
NRC  Safety  Goal  Policy  (Open)— 
Subconunittee  report  and  briafing 
regarding  the  status  of  NRC  activities 
regarding  implementation  of  the  NRC 
Safety  Goal  Policy. 

2:30 p.m.-2:50 p.m.:  Future  Activitiee 
(Open) — Discuss  anticipated  ACRS 
subcommittee  activities  and  topics 
proposed  for  consideration  by  the  full 


Committee.  Discuss  topics  for  l^iture 
meeting  with  NRC  Commissioners. 

2:50  p.m.~3:l6  p.m.:  A€1t8 
Subcommittee  Activity  (Open>— Hear 
and  diaeuss  A€RS^  subcommittee  repoit 
regarding  seismic  reewalnalMm-af  tW- 
Dieble  Ganyoft  Nttdear  Piaats 

3:30 p.m. -6:30 p.m.:  Improved  Ught 
Water  Reactors  (Open)--Discu8S 
proposed  ACRS  report  teethe  NRC 
regarding  the  characteristicsiaf 
improved  light  water  reactors. 

Friday,  JantMry  V,  IMT 

8:30  a.m.r4le3Qa.mjMaptinSiWithNB€ 
Executive  Director  for  Operations 
(Open/CfosedJ — Discuss  proposed  NRC 
Staff  Reorganization  and  assigiunentoi 
personnel  and  its  impact  on. ACRS' 
activities. 

Portions.of  this  session  will  be  clbsed. 
as  necessary  to  discuss  internal  NBC 
personnel. rules  and  practices  as  welfaa. 
information  the  release  of  which  would' 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

9:30  a.m.-lQ:30  a.m.:  Systems 
Interactions  (Open}— Briefing  and 
discussion  orNKC  Staff  resollition  of 
ACRS  comments  in  its  report' of  Mby  13, 
1986  on  Proposed  Resolution  of  USI A^ 
17,  Systems  Interactions  in  Ntadear 
Power  Plants. 

10:46  a.m.~ll:TS  a.m.:  Suppreeaion 
Pool  Bypass  (Open) — Discuss  proposed 
priority  for  resolution  of  Csoaric  Issue 
61,  SRV  Discharge  Line  Break  in  the 
Airspace  of  Mk  1/Mk  11  Contauunents. 

tL-13  a.m.-lZ-OONoon:  Appointment  of 
New- ACRS  Mbmber  (Closed)— Discuss 
the  qualifications  of  candidates 
propoaad  for  appointment  to  the  ACRS. 

liiia  sasuon  will  be  closed  as 
necessary  to  discusa  internal  agiincy 
personel  policies  and  praoticas  as  well 
as  information  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

1:00  p.m.-6:30 p.m.:  Improved  Light 
Water  Reactor*  (Open)— Discuss 
proposed  NOAS  report  to  the  NRC 
regarding  the  characteristioa  of 
improved  light  water  reactors. 

Saliuday,  January  10, 1987 

8:30  a.m.-l230  p.m.:  ACRS  Reports  to 
NRC  (Open/Closed) — Discuss  proposed 
ACRS  reporis  to  the  NRC  cegsjrding 
items  considered  during  this  meeting. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  the  matters 
being  discussed. 

1:30 p.m.-2:30 pjn.:  ACRS 
Subcommittee  Activities  (Open/' 
Closed)*— Hear  and  discuss  reports  of 
designated  ACRSsubcommittBee 
regarding  safety-rslated  activities 
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including  aclivilics  of  NRC  regional 
offices,  performance  of  sdtd  state 
devices  under  adverse  enviroBinentai 
conditions.  TVA  laaaagemenf  probtems 
and  the  proposed  NRC  Safety  Research 
Program.  Allocation  of  ACRS  resources 
will  also  be  discussed. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
InformalioB  applicable  to  the  matter 
being  discussed  and  to  discuss 
information  the  release  of  which  would 
be  likely  to  significantly  frustrate  tbe 
NRC  in  the  perfonnance  of  iis  statutory 
function. 

Procedures  for  the  condoct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2a  198B  (51  FR  37241).  In 
accordance  with  these  procedures,  oral 
or  written  sUrteatents  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Comouttee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  nwde  to  allow  the 
necessary  time  daring  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  canoeras  during 
this  meetings  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairroan,  Information  regarding 
the  time  to  be  set  aside  for  tlMs  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director.  R, 
F.  Fraley.  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 
ACRS  meeting  may  be  adjusted  by  the 
Chainaaa  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  cbsck  with  the 
ACRS  Executive  Director  if  such 
rescheduling  would  result  in  m»yot 
inconvenisnce. 

I  have  determined  in  accerdaoce  with 
subsection  10(d)  Pob.  L.  92-4S3  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  disfvisi 
infonaation  that  iavolves  the  internal 
personnel  rules  and  practices  of  the 
NRC  [5  U.S.C  552b{cK2)l.  information 
that  involves  Proprietary  Information  [5 
U.S.C  S&2b(c)(4)]  applicable  to  the 
facility  being  discussed,  information  tbc 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  (5  U.S.C.  552b(c)(6)J. 
and  information  the  premature  release 
of  which  would  be  likely  to  significantly 
frustrate  the  NRC  in  the  pcrfonaancc  of 
its  statutory  function  per  5  U.SC. 
5S2b(cH9^ 


Farther  infonnatian  regarding  topiics 
to  be  discussed,  whether  the  meeting 
has  been  canoeUed  or  rescheduled,  the 
Chahman's  ruling  on  requests  for  the 
opportunity  to  prevent  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3285), 
between  frlS  ajn.  and  5:00  p.m. 

Dated:  December  19, 1986. 
)ohn  C.  Hoyle. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  86-29075  Filed  12-24-86;  6:46  amj 
BILUMOCOM  7tM-»1-« 


(Docket  Nos.  50-266  and  50-301 1 

Wisconsin  Electric  Power  Co.;  Point 
Beach  Nuclear  Plant;  Environmental 
Asaassment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  technical  requirements  of 
Appendix  R  to  10  CPR  Part  50  to 
Wisconsin  Electric  Power  Company  (the 
licensee),  for  the  Point  Beach  Ntrdear 
Plant.  Units  1  and  2,  located  in 
Manitowoc  County,  Wisconsin. 

En  vironmeBtal  Assessment 

Identification  of  Proposed  Action 

The  Exemption  would  allow 
alternatives  to  the  following 
requirements  of  10  CFR  Part  50 
Appendix  R,  Section  III.G: 

1.  Service  Water  Pump  R€x>m. 
Elevation  7  feet  0  inch,  to  the  extent  that 
20  feet  separation  free  of  intervening 
combustibles  is  not  provided  in  this 
zone  pursuant  to  lU.C.2.b. 

2.  Residual  Heat  Removal  Pump  Fire 
Zone,  Elevation  19  feet  3  inches,  to  the 
extent  that  an  automatic  fire 
suppression  system  is  not  installed 
within  this  zone  pursuant  to  Ili.G.Zb. 

3.  Auxiliary  Boilding  Fire  Area, 
Elelvations  -19  feet  3  inches;  -5  feet  3 
inches;  8  fieet;  26  feet;  and  46  feet,  to  the 
extent  that  an  automatic  fire 
suppression  system  is  not  installed 
throughout  the  tTea  pursuant  to  Ill.G.2.b. 

4.  Attxihary  Building,  Elevation  46 
feet,  to  the  extent  that  a  3-ba«r  fire  rated 
floor  barrier  is  not  provided  in  the 
central  part  of  the  zone  pursuant  to 
IlI.G.Za. 

The  Need  for  the  Ptopased  Action 

The  proposed  Exeraptioe  is  needed 
because  the  featives  descrtiied  in  the 
licensee's  request  regarding  the  existing 
level  of  fire  protection  and  proposed 
mocbficatioBs  at  the  plant  are  the  most 


practical  method  of  meeting  the  intent  ef 
Appendix  R  and  Kteral  compliance 
would  not  significantly  enhance  the  fire 
protection  capability. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  Exemption  would 
provided  a  degree  of  fire  protection 
eqnrvalent  to  that  required  by  Appendix 
R  such  that  there  would  be  no  increase 
in  the  risk  of  fires  at  tfris  facility. 
Consequently,  the  probability  of  fires 
would  not  be  increased  and  the  post-fire 
radiological  releases  would  not  be 
greater  than  previously  determined. 
Neither  would  the  proposed  Exemption 
otherwise  affect  radiological  plant 
efiluents.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed 
Exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
Exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  si^ficant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
Exemption. 

Alternatives  to  the  Proposed  Action 

Since  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  negligible,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  Exemption.  This 
would  not  reduce  the  environmental 
impacts  or  significantly  enhance  the  fire 
protection  capability  in  meeting  the 
intent  of  Appendix  R. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  ia 
the  Final  Environmental  Statement 
related  to  the  operation  of  the  Point 
Beach  Nuclealr  Plant  Units  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies.  The  staff  did  retain  Franklin 
Research  Center  as  a  consultant  during 
the  review  of  the  proposed  Exemption. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
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human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  Exemption. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
Exemption  dated  April  28. 1983.  and  the 
supplements  dated  October  26. 1983, 
December  11. 1985.  May  9. 1986  and 
October  10, 1986  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street. 
NW..  Washington.  DC.  and  at  the  Joseph 
P.  Mann  Library.  1516  Sixteenth  Street, 
Two  Rivers.  Wisconsin. 

Dated  at  Bethesda.  Maryland,  this  19th  day 
of  December,  196& 

For  the  Nuclear  Regulatory  Commission. 
Richard  F.  Dudley, 

Acliti);  Director.  Project  Directorate  No.  1. 
O/i  /»a'n  ofPWR  Licensing- A 
(FR  Doc.  86-29073  Filed  12-24-86;  8:45  am] 
■NXMO  coot  7M0-01-M 


(Docket  No*.  50-416  and  50-4171 

Mississippi  Power  and  Ught  Co., 
Middle  South  Energy  and  South 
Mississippi  Electric  Power  Association 
(Grand  Gulf  Nuclear  Station,  Units  1 
and  2),  Exemption  Providing  for 
Control  of  all  Activities  Within  the  Stte 
Exclusion  Area 

I 

Mississippi  Power  and  Light  Company 
(MP&L).  Middle  South  Energy  (MSE. 
recently  renamed  System  Energy 
Resources.  Inc..  SERI)  and  South 
Mississippi  Electric  Power  Association 
(SMEPA),  (joint  licensess)  are  the 
holders  of  Facility  Operating  License 
No.  NPF-29  and  Construction  Permit  No. 
CPPR-119,  which  authorize  the 
operation  and  the  construction  of  the 
Grand  Gulf  Nuclear  Station  Units  1  and 
2.  respectively,  (the  facility).  The  facility 
consists  of  boiling  water  reactors 
located  in  Claiborne  County. 
Mississippi. 

II 

The  Commission's  regulations  in  10 
CFR  lOail  require  that  the  site 
exclusion  area  should  be  determined  of 
such  size  that  an  individual  located  on 
its  boundary  during  a  postulated 
accident  would  not  receive  radiation 
doses  greater  than  those  specified.  The 
Commission's  regulations  in  10  CFR 
100.3  define  the  exclusion  area,  in  this 
regard,  to  be  an  area  within  ".  .  .  which 
the  reactor  licensee  has  the  authority  to 
determine  all  activities  including 
exclusion  or  removal  of  personnel  and 
property  from  the  area  .  .  .,"  and  also 


"Activities  unrelated  to  Operation  of  the 
reactor  may  be  permitted  in  an 
exclusion  area  under  appropriate 
limitations,  provided  that  no  significant 
hazard  to  the  public  health  and  safety 
will  result." 

The  NRC  staff  had  based  its  previous 
findings,  as  set  forth  in  the  Safety 
Evaluation  Report.  NUREG-0831. 
September  1981,  that  the  licensees  met 
the  requirements  of  10  CFR  Part  100  in 
this  regard  on  the  basis,  provided  in  the 
FSAR.  that  the  licensees  owned  all  of 
the  mineral  rights  within  the  exclusion 
area.  By  letter  dated  December  2. 1986 
the  licensees  advised  that  there  were 
inaccuracies  in  the  FSAR  regarding 
ownership  of  mineral  rights.  That  letter 
indicated  that  SERI  and  SMEPA  own 
substantial,  but  not  all  of  the  mineral 
rights  in  the  exclusion  area. 

Ill 

By  letter  dated  December  10. 1986  the 
licensees  requested  an  exemption  up 
until  April  30. 1987  from  the 
requirements  for  exclusion  area  control 
of  10  CFR  Part  100  and  specifically  from 
the  10  CFR  100.3  definition  of  exclusion 
area.  Inasmuch  as  the  definition  of 
exclusion  area  pertains  to  its 
incorporation  by  reference  in  the 
requiremente  of  10  CFR  100.11(a)(1).  the 
staff  has  treated  this  submittal  as  a 
request  for  partial  exemption  from  10 
CFR  100.11(a)(1)  insofar  as  it 
incorporates  by  reference  the  definition 
of  "exclusion  area  "  in  10  CFR  100.3(a). 
The  request  for  exemption  relies  on  an 
interim  basis  for  the  licensees'  control  of 
activities  while  the  licensees  prepare 
further  information  to  demonstrate  long 
term  control  of  activities  and  full 
compliance  with  10  CFR  Part  100. 

For  the  interim  period  the  licensees 
state  that  the  licensee  to  be  responsible 
for  licensed  activities.  System  Energy 
Resources.  Inc..  has  and  will  continue  to 
have  complete  control  of  the  surface 
rights  within  the  exclusion  area  and  thus 
complete  control  of  ingress  to  and  egress 
from  the  exclusion  area.  The  present 
ownership  of  the  GCNS  facilities,  the 
exclusion  area  surface  rights  and  the 
mineral  rights  will  be  unchanged  by  the 
transfer  of  control  of  licensed  activities 
from  MP&L  to  SERI.  There  are  no  known 
current  attempts  to  exploit  the  mineral 
rights  within  the  exclusion  area.  The 
licensee  states  further  that  pursuers  of 
mineral  rights  could  be  denied  access  to 
the  GGNS  site  unit  such  time  as  legal 
action  had  been  taken  to  settle  any 
issues  in  this  regard. 

The  licensee  describes  the  process, 
under  the  laws  of  the  State  of 
Mississippi,  that  a  mineral  rights  owner 
is  required  to  follow  and  concludes  that 
this  process  would  provide  ample  prior 


notification  and  adequate  time  to  either 
resolve  the  matter  with  pursuers  of 
mineral  rights  or  to  take  action  to  ensure 
protection  of  the  public  health  and 
safety. 

The  licensee  states  that  under  the  law 
of  the  State  of  Mississippi  mineral 
owners  and  lessees  have  no  legal  right 
to  use  physical  force  or  to  create  a 
public  disturbance  to  gain  access  to 
property  in  order  to  explore  for  or 
extract  minerals. 

The  licensee  states  that  the  potential 
for  exploitation  of  mineral  rights  on  the 
GGNS  site  appears  remote  due  to  past 
unsuccessful  exploratory  activities  in 
the  vicinity  of  the  site. 

The  licensee  has  also  provided  a 
commitment  to  expeditiously  notify  the 
NRC  in  the  event  any  party  requests 
permission  from  SERI  to  conduct  seismic 
operations,  file  an  application  for  a 
permit  to  drill  a  well,  or  take  any  other 
action  indicating  an  intent  to  explore  for 
minerals  on  the  GGNS  site. 

The  NRC  staff  concludes  that  on  the 
basis  of  there  being  no  current  attempts 
to  exploit  mineral  rights,  the  licensee's 
control  of  the  surface  rights,  and  the 
substantial  amount  of  time  and  effort 
required  for  a  mineral  rights  owner  to 
gain  the  necessary  approvals  and 
prepare  for  any  actual  activities 
affecting  the  exclusion  area,  that  there  is 
a  vanishingiy  small  probability  that  any 
such  activities  would  occur  during  an 
interim  period  proposed  by  the  licensee 
for  the  finalization  of  this  issue. 
Accordingly,  the  NRC  staff  concludes 
that  SERI  does  have  sufficient  authority 
during  this  interim  period  to  control 
activities  within  the  exclusion  area 
consistent  with  the  underlying  purpose 
of  10  CFR  Part  100.  For  these  reasons  the 
staff  finds  that  the  requested  exemption 
is  acceptable. 

The  staff  will  continue  its  review  of 
the  licensee's  basis,  to  be  provided  in 
early  January  1987.  for  establishing  long 
term  control  of  activities  within  the 
exclusion  area  related  to  the  ownership 
of  mineral  rights.  The  NRC  staff  will 
require,  as  the  resolution  to  this  matter, 
that  the  licensee  demonstrate,  consistent 
with  the  requirement  of  10  CFR  Part  100, 
that  it  has  the  authority  on  a  permanent 
basis  to  determine  all  activities  within 
the  exclusion  area  including  the 
exclusion  and  removal  of  personnel  and 
property  from  the  area  and  the  control 
of  other  activities  so  as  not  to  interfere 
with  the  normal  operations  of  the 
facility. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
S0.12(a)(l)  this  exemption  is  authorized 
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by  law,  wiM  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances. 
as  provided  in  10  CFR  50.12(a)(2)(ii)  are 
present  Justffying  this  partial  temporary 
exemption,  namely  that  application  of 
the  regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  The  purpose  of  the  rule  is  to  require 
that  the  licensees  be  able  to  control  all 
activities  within  the  exclusion  area 
including  the  exclusion  or  removal  of 
personnel  and  property  and  those 
activities  unrelated  to  reactor  operation 
which  could  pose  a  significant  hazard  to 
the  public  health  and  safety.  The  interim 
measures  cited  by  the  licensee  are 
sufficient  to  achieve  this  underlying 
purpose  up  until  AprfT  30, 1987,  pending 
receipt  and  review  of  the  licensees' 
proposed  long  term  solution  to  the 
matter  in  early  January  1987. 

Accordingly,  the  Commission  hereby 
grants  a  partial  exemption  ^  described 
in  Section  III  above  from  10  (ZFR 
100.11(a)(l]  insofar  as  it  incorporates  the 
10  CFR  100.3  definilion  of  exclusion 
area,  until  April  30, 1987. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(December  18. 1966.  51  FR  45072). 

This  Exemption  is  effective  up«i 
issuance. 

Dated  at  Bethesda.  Maryland  this  20lh  day 
of  December  1986. 

For  tlie  Nuclear  Regulatory  Commisaion. 
Robert  M.  Bemero, 
Director,  Division  ofB  WR  Licensing. 
(FR  Doc.  88-29076  piled  12-24-86;  8:45  am] 
MUMS  COM  imb-*iM 


[OodMt  No.  60-417) 

Mississippi  Power  A  Ught  bo.;  System 
Energy  Resources,  Inc.;  South 
Mississippi  Electric  Power 
Association;  Issuance  of  Amendment 
to  Constniction  Permit 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  ^o.  8  to 
ConstructioB  Permit  ^fo.  CPra-119  for 
the  Grand  Gulf  Nuclear  Station,  Unit  2 
(GGNS)  to  reflect  transfer  of  control  and 
performance  of  licensed  activities  from 
Mississippi  Power  and  Light  Company 
(MP&L)  to  System  Energy  Resources, 
Inc.  (formerly  named  Middle  South 
Enei^.  Inc.). 


By  letters  dated  September  2. 1966,  as 
amended  by  tetters  dated  October  4, 13 
and  24.  and  as  supplemented  on 
November  2a  21  and  December  2  and  3. 
1986.  Nfff>AL,  System  Energy  Resources. 
Inc.  (SERI)  and  the  South  Mississippi 
Electric  Power  Association  (SMEPA). 
the  Joint  licensees,  requested  that  the 
Construction  Peimit  CPPR-119  be 
amended  to  substitute  SERI  for  MP»L  as 
the  licensee  authorized  to  construct 
GGNS  Unit  Z. 

The  issuance  of  this  amendment  to 
Construction  Permit  No.  CPPR-119 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commissions'  regulations  in  10  CFR 
Chapter  I,  which  is  set  forth  in 
Amendment  No.  8.  Prior  public  notice  of 
Amendment  No.  8  was  nof  required, 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 
Notice  of  the  proposed  transfer  of 
control  was  published  in  the  Federal 
Register  on  December  3, 1986  (51  FR 
43695),  and  the  Cdtnmission  has, 
pursuant  to  10  CFR  50.80,  duly 
authorized  transfer  of  control  over 
activities  licensed  under  CPPR-119  by 
letter  dated  December  20, 1988. 

For  further  details  with  respect  to  this 
action  see:  (1)  The  application  for 
amendment,  dated  September  2. 1986 
and  October  4, 13,  24,  November  2a  21, 
December  2  and  3, 1986.  (2)  Amendment 
No.  8  to  Construction  Permit  No.  CPPR- 
199,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington.  DC, 
20555,  and  at  the  Local  Public  Document 
Room  at  the  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

In  addition,  a  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC,  20555,  Attention:  Director,  Division 
of  BWR  Licensing.  Office  of  Nuclear 
Reactor  Regulation. . 

Dated  at  Bethesda.  Maryland,  this  20th  day 
of  December,  1986. 

For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Buder, 

Director.  BWR  Project  Direetoratg No.  4. 
Division  of  BWR  Licensing. 
(FR  Doc.  86-29077  Filed  12-.24-«8:  8:45  am] 
SIUJN6  COOC  7ifQ-ft1-M 


POSTAL  RATE  COIffMISSION 
[Docket  No.  C87-1:  Order  No.  732] 

CompMnt  of  NMonal  Manufactured 
Housing  Federtfion;  Order  on  FUtoig  of 
Compiainf  of  Nation^  Manufactured 
Housing  FMeration 

Issued:  December  19. 1986. 

Before  Commissioners:  Janet  D. 
Steiger,  Chairman;  Bonnie  Guiton.  Vice  ' 
Chairman;  John  W.  Crufcher,  Henry  R. 
Folsom;  Patti  Birge  Tyson. 

On  December  11. 1966.  National 
Manufactured  Housing  Federation 
(NMHF)  filed  a  complaint  with  the 
Commission  under  39  U.S.C.  366Z 
NMHF  asserts  that  the  Postal  Service's 
policy  to  provide  delivery  equipment  at 
the  Service's  expense  to  developments 
of  detached  single-family  homes  while 
refusing  to  provide  this  service  to 
developments  containing  predominantly  ! 
single-section  manufactured  homes  (i.e., 
"mobile  or  trailer  homes  ")  violates  the 
policy  in  the  Postal  Reorganization  Act 
prohibiting  unreasonable  discrimination 
among  mail  users  in  the  provision  of 
postal  services.  39  U.S.C.  403(c).  NMHF 
requests  that  the  Commission  "work         ! 
with  NMHF  and  the  Postal  Service"  to 
change  the  policy  so  that  "mobile  or 
trailer  home  developments"  receive  the 
same  treatment  with  respect  to  the 
Postal  Service's  provision  of  delivery 
equipment  received  by  other 
developments  of  detached,  single-family 
homes. 

NMHF  states  that  it  represents  the 
interests  of  the  manufactured  housing 
industry  which  includes  developers  and 
owners  of  manufactured  housing 
developments  and  wholesalers, 
retailers,  and  producers  of  manufactured 
homes.  NMHF  states  that  it  is  also  an 
advocate  for  residents  that  live  in 
manufactured  home  developments. 
NMHF  alleges  that  the  interest  of  those 
it  represents  is  adversely  affected  by 
Postal  Service's  policies  concerning  the 
provision  of  delivery  equipment  [i.e., 
parcel  lockers  and  Neighborhood 
Delivery  Collection  Box  Units 
(NDCBUs)]  at  the  Service's  expense  to 
residential  developments  that  exercise 
the  option  to  receive  mail  By  centralized 
delivery.  NMHF  cites  a  Postal  Service 
directive  which  states  that  in  residential 
delivery  areas  where  a  builder  or  owner 
chooses  to  receive  mail  by  centralized 
delivery,  "the  Postal  Service  will .  .  . 
purchase,  install  and  maintain  pedestal 
mounted  neighborhood  delivery  and 
collection  boxes  and  parcel  lockers." 
(Message  No.  8080  from  Eugene  C. 
Hagbuig,  Assistant  Postmaster  General, 
Delivery  Services.  October  2, 1984).  That 
same  directive  also  states  that  the 
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Postal  Service  will  not  provide  delivery 
equipment  to  trailer  parks.  When  NMHF 
sought  clarification  of  this  policy,  in  a 
letter  dated  August  18, 1986,  addressed 
to  NMHF  President  H.E.  Biogram  from 
Assistant  Postmaster  General  Andrew 
S.  Walker.  USPS  explained  that  its 
policy  not  to  provide  delivery  equipment 
to  mobile  or  trailer  home  developments 
did  not  apply  to  modular  or 
manufactured  housing  assembled  on 
site.  NMHF  complains  that  under  this 
policy,  postal  patrons  in  developments 
of  detached,  single-family  homes  are 
spared  the  expense  of  purchasing  and 
installing  centralized  delivery 
equipment  while  patrons  in 
developments  of  predominantly  single- 
section  manufactured  homes  must  bear 
the  expense. 

NMHF  estimates  that  there  are 
approximately  12  million  residents  of 
manufactured  homes  and  about  half  of 
this  figure  live  in  single-section 
manufactured  homes.  Thus,  NMHF 
argues  that  the  Postal  Service's  policy 
refusing  to  provide  delivery  equipment 
to  residents  of  single-section 
manufactured  home  developments  has  a 
substantial  nationwide  impact. 

NMHF  complains  that  the  Postal 
Service's  treatment  of  single-section 
manufactured  housing  communities  is 
unduly  discriminatory  and  arbitrary. 
NMHF  argues  that  the  Postal  Service 
has  no  rational  basis  relevant  to  postal 
service  purposes  for  making  a 
distinction  between  manufactured 
single-section  housing  developments 
and  other  kinds  of  detached  single 
family  housing  developments  in  the 
provision  of  delivery  equipment.  NMHF 
charges  that  the  Postal  Service's  refusal 
to  provide  centralized  delivery 
equipment  to  single-unit  manufactured 
home  developments  violates  section 
403(c)  of  the  P&ctal  Reorganization  Act 
that  prohibits  tk«  Postal  Service  from 
making  ".  .  .  undue  or  unreasonable 
discrimination  among  users  of  the 
mails  .  .  .."  or      inting  ".  .  .  any  undue 
or  unreasonable  preference  to  any  such 
user  .  .  ."  in  the  provision  of  postal 
services.  (39 US C.  403(c)). 

Under  the  Commission's  rules  of 
practice  (39  CFR  3001.84)  the  Postal 
Service  has  30  days  to  file  an  answer  to 
a  complaint.  As  explained  below,  we 
are  invoking  rule  85  (39  CFR  3001.85) 
with  respect  to  informal  methods  of 
resolution.  We  will  thus  postpone  the 
formal  answer  until  the  outcome  of 
informal  approaches  is  clear.  The  Postal 
Service  and  the  parties  will  be  notiHed 
of  the  date  for  Tiling  an  answer  to  the 
complaint  of  NMHF. 

It  is  Commission  policy  and  practice 
"to  encourage  the  resolution  and 
settlement  of  complaints  by  informal 


procedures  .  .  ."  (39  CFR  3001.85). 
Taking  this  into  consideration  and 
noting  that  NMHF  has  not  specifically 
requested  a  hearing  in  its  complaint 
filing  but  has  merely  requested  the 
Commission's  assistance  in  bringing 
about  the  proposed  change,  we  believe 
that  informal  procedures  would  be  the 
best  route  to  take  at  this  time.  Therefore, 
pursuant  to  rule  85,  the  Chairman  will 
appoint  a  coordinator  of  informal 
resolution  efforts.  The  scheduling  of  any 
formal  procedures  such  as  hearing  dates 
and  due  date  for  petitions  of 
intervention  will  be  postponed,  until  it  is 
clear  that  such  procedures  are  needed. 

Although  the  issue  of  whether  formal 
hearings  will  be  needed  is  undecided,  at 
this  time  we  are  appointing  Stephen  A. 
Gold,  Director  of  the  Office  of  the 
Consumer  Advocate,  to  represent  the 
public  in  this  proceeding. 

It  is  ordered: 

(1)  The  Commission  will  employ 
informal  procedures,  pursuant  to  section 
85  of  the  rules  of  practice,  in  this  case. 

(2)  Stephen  A.  Gold,  Director  of  the 
Office  of  the  Consumer  Advocate,  is 
appointed  to  represent  the  interests  of 
the  general  public  in  this  proceeding. 

By  the  Commission. 
Charies  L  Clapp, 
Secretary. 
[PR  Doc.  86-28958  Filed  12-24-86;  8:45  am] 

BILLINQ  CODE  771»-ei-M 


RAILROAD  RETIREMENT  BOARD 

Termination  of  the  Milwaukee  Railroad 
Restructuring  Administration  Account 
and  the  Payment  of  Supplemental 
Unemployment  Insurance  Benefits  and 
Administrathre  Costs 

Pursuant  to  31  U.S.C.  1555,  the 
Railroad  Retirement  Board  has 
determined  that  the  purposes  for  which 
these  appropriations  were  made  have 
been  fulfilled,  that  on  further  obligations 
will  be  incurred  against  these 
appropriations  and  the  unobligated 
balances  of  $186,280,62  in  the 
Milwaukee  Railroad  Restructuring 
Administration  Account  and  $545,416.37 
available  for  the  payment  of 
supplemental  unemployment  insurance 
benefits  and  administrative  costs  will  be 
withdrawn  and  redeposited  in  the 
general  fund  of  the  Treasury. 

By  Authority  of  the  Board. 

Dated  Deceml>er  17. 1986. 
Sea  trice  Ezarski, 
Secretary  to  the  Board. 
[PR  Doc.  86-28984  Filed  12-24-66:  8:45  am] 

BILLMQ  COOC  431«-««-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

Agency  Clearance  Officer:  Kenneth 
Fogash  (202)  272-2142. 

Upon  written  request,  copy  available 
from;  Securities  and  Exchange 
Commission.  Office  of  Consumer  Affairs 
and  Information  Services.  Washington, 
DC  20549. 

Revision;  Regulation  S-K,  Form  20-F; 
SEC  File  No.  270-3. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  approval  a  proposed 
amendment  regarding  the  elimination  of 
the  requirement  for  registrants  to 
disclose  quantified  information  on  the 
effects  of  inflation  and  changes  in 
prices. 

The  potential  respondents  include  all 
entities  that  file  registration  statements 
or  reports  pursuant  to  the  Securities  Act 
of  1933.  the  Securities  Exchange  Act  of 
1934,  the  Public  Utility  Holding 
Company  Act  of  1935.  or  the  Investment 
Company  Act  of  1940. 

Submit  comments  to  OMB  Desk 
Officer  Robert  Neal  (202)  395-3785, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235.  NEOB,  Washington, 
DC  20503. 
Jonathan  G.  Katz. 
Secretary. 
December  18, 1986. 
|FR  Doc.  86-29043  Filed  12-24-86:  8:45  am] 

B4U.ING  COOC  MIO-01-M 


(R«L  No.  34-23902;  File  No.  SR-BSECC-<6- 
021 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange  Clearing  Corp.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78(b)(1),  notice  is 
hereby  given  that  on  November  3, 1986, 
the  Boston  Stock  Exchange  Clearing 
Corporation  ( "BSECC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  described  below.  The 
Commission  is  publishing  notice  to 
solicit  comment  on  the  rule  change. 

The  proposed  rule  change  revises 
BSECC's  Institutional  Services  Fee 
Schedule.  The  revised  fees  allow  BSECC 
to  recover  increased  costs  resulting  from 
fee  increases  of  the  Depository  Trust 
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Company.  The  proposal  also  has  been 
revised  to  reflect  different  costs 
associated  with  different  transaction 
volumes  and,  when  possible,  to  identify 
and  price  services  more  discreetly. 

BSECC  believes  that  the  proposal  is 
consistent  with  Section  17A  of  the  Act, 
because  it  will  provide  for  the  equitable 
allocation  of  fees  and  other  charges 
among  BSECC  members.  BSECC  stated 
in  its  filing  that  the  proposal  also  is 
consistent  with  BSECS's  policy  that 
service  fees  fairly  cover  associated 
costs. 

The  rule  change  has  become  effective, 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4.  The  Commission 
may  summarily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  fiu-therance 
of  the  purposes  of  the  Act 

You  may  submit  written  comment 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  of  your  comment  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW..  Washington,  DC  20549. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  imder  5 
U.S.C.  552,  will  be  available  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW..  Washington.  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  BSECC.  All 
submissions  should  refer  to  File  No.  SR- 
BSECC-86-02  and  should  be  submitted 
by  January  20, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  December  16. 1986. 
Jonathan  G.  Katz, 

Secretary. 

Boston  Stock  Exchange  Clearing 
Corporation  iNSTmrrioNAL  Service  Fee 
Schedule 

[Additions  italicaed  and  deletions 
[bracketed]] 
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[Settlement  items] „.. 

Transaction  charges: 
Trade  settlement 

First  1  to  200  trades 

From  201  to  400  trades .... 
From  401  to  600  trades 
From  eoitodOO  trades 
Over  800  trades 


Fees 


[$10.50] 


S  12.50 

10.00 

7.50 

5.00 

3.50 


Boston  Stock  Exchange  Clearing 
Corporation  iNSTnvfioNAL  Service  Fee 
Schedule— Continued     •  •   •  ' 

[Additons  italicized  and  deletions 
[t)racketed]] 


Securities  movements  for  no 
money. 

First  1  to  400  Hems... 

From  401to600  items.:... 

601  items  and  over 

Accounts  will  be  bHled  a  minimum 
of  $750  per  month  for  transac- 
tions: 

[Withdrawals]..... ^..., 

Other  activity  charges: 

Urgent  withdrawal  (nominee) . 

Withdrawal  by  transfer 

Regular  deposit.. j.^ „ 

Legal  deposit ...i .JZ. 

Reorganization.. 

[Maintenance     (per     issue     per 

montfi)] „ 

Monthly  maintenance: 

DTC  eligible  issues ..„„ 

DTC  ineligible  rtom»....„..,; „. 

Miscellaneous  ctiarges  (e.g.  post- 
age, communications,  etc.)  io- 
curred  by  the  corporation  on 
behalf  of  member „ „. 


Fees 


4.00 
2.00 
1.00 


It  10.501 

15.00 

7.50 

3.50 

10.00 

35.00 


[50] 
(') 


(•) 


^  At  DTC  Rate. 

*  At  DTC  Rate  for  Eligible  Issues. 

'  Direct  Bill-back. 

[FR  Doc.  86-29044  Fded  12-24-66;  8:45  am] 
MUmO  CODE  SOIOHn-M 


[ReL  No.  34-23905;  FHed  No.  SR-CBOE-66- 

35] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc^ 
Relating  to  Liability  of  Exchange  for 
Actions  of  Order  Book  Officials 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  28, 1986,  the  Chicago 
Board  Options  Exchange,  Incorporated 
("CBOE"  or  the  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  for  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
the  liability  provisions  relating  to  order 
book  disputes.  Currently,  members  may 
bring  claims  in  arbitration  against  the 
Exchange  for  losses  relating  to  the 
Exchange's  operation  of  the  order  book. 


but  the  Exchange  does  not  have  a 
reciprocal  right  to  bring  actions  against 
members.  The  rule  change  would  confer 
such  a  right  upon  the  Exchange.  The 
proposed  rule  change  would  also  waive 
the  specific  dollar  limit  on  Exchange 
liabihty.  The  rule  as  amended  would 
limit  a  party's  liability  to  the  lesser  of  (1) 
the  loss  which  would  have  been 
incurred  by  the  claimant  if  an 
uncompared  trade  had  been  closed  out 
at  the  opening  of  trading  on  the  day 
provided  under  exchange  rules;  or  (2) 
the  actual  loss  realized  by  the  claimant. 
Next,  the  rule  proposal  would  extend 
from  one  day  to  ten  days  the  period 
within  which  any  party,  absent 
reasonable  justification  or  excuse,  must 
submit  to  the  opposing  party  a  writing  of 
the  claim.  This  requirement  is  not 
jurisdictional  and  does  not  abrogate  the 
time  limits  set  forth  in  Chapter  XVIII. 
relating  to  jirbitration  in  general. 

Included  as  well  is  a  specific 
incorporation  by  reference  of  the 
Exchange's  arbitration  rules.  Finally, 
there  is  a  new  section  which  would 
preclude  Exchange  liability  for  claims 
arising  from  use  of  certain  technological 
facilities  provided  by  the  Exchange, 
including  electronic  order  routing,  file, 
trade  match,  trade  processing,  price 
reporting,  quotation  and  execution 
systems. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A],  (B),  and 
(C)  below. 

(AJ  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

There  are  two  substantive  piuposes  to 
the  proposed  rule  change.  First,  while 
members  may  now  bring  claims  in 
arbitration  against  the  Exchange  for 
losses  relating  to  the  Exchange's 
operation  of  the  order  book,  the 
Exchange  does  not  have  a  reciprocal 
right  to  bring  actions  against  members. 
The  proposed  rule  change  would  confer 
such  a  right  upon  the  Exchange.  Second, 
in  the  past  when  the  Exchange  has 
received  requests  from  members' for 
arbitration  against  the  Exchange  it  has. 
as  a  matter  of  policy,  routinely  waived 
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the  rule's  one  day  time  lisutation  on 
submissioQ  of  a  writing.  It  appears 
reasonable  to  extend  the  time  period 
from  one  day  to  ten  days,  and  to  apply 
this  time  period  to  all  parties,  absent 
reasonable  itistification  or  excuse.  Tliis 
requirement  is  intended  to  ensure  that 
notice  is  given  after  a  party  becomes 
aware  of  a  complaint,  and  to  avoid 
undue  delays.  This  requirement  is  not 
jurisdictional  and  does  not  abrogate  the 
time  limits  set  forth  in  Chapter  XVIIL 

The  new  Section  (b){4)  of  the  Rule 
states  the  existing  practice  of  applying 
the  regular  arbitration  rules  of  Chapter 
XVni  to  arbitrations  involving  the 
Exchange. 

Section  (c),  relating  to  limits  on 
exchange  liability,  has  been 
substantially  revised.  Sections  (c)tlHc). 
which  spell  out  specific  limits  on 
Exchange  liability,  are  deleted  for  two 
reasons.  First,  because  the  Exchange 
will  now  have  the  ability  to  arbitrate 
against  mentbers,  it  is  not  equitable  to 
limit  the  Exchange's  liability  to  a  greater 
extent  than  a  member's  liability  in 
member-Exchange  disputes.  Second, 
trading  conditions  have  changed 
dramatically  since  the  Exchange's 
liability  limits  were  set.  For  example, 
average  order  sixe  and  overall  volume 
have  increased  substantially.  Thus,  the 
exposure  in  order  handling  has 
increased.  It  seems  appropriate, 
therefoce.  to  experiment  with  m  waiver 
of  these  liability  liraits.  Section  (c)  has 
been  modified  to  conform  auth  the 
revisions  permitting  a  member  or  the 
Exchange  to  be  a  claimant. 

N«w  Section  (f)  reaffirms  that  the 
Exchange  is  not  liable  to  a  member  for 
systems-rslated  claims,  per  Rule  0.7. 

The  proposed  rule  change  is 
con8is»ent  with  the  Securities  Exchange 
Act  of  1934.  and  in  particular  Section 
6(b)t5)  thereof  because  it  will  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organizatioa  't 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

(Q  Self-Regulatory  Organization 's 
Slatainent  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 

received. 

ni.  Date  of  Effectiveness  of  The 
Proposed  Rule  Change  and  Timing  for 
Coonnission  Action 

Witbto  35  days  ef  the  dale«f 
publication  of  this  notice  ia  the  Piisisl 
Ropaler  iw  within  swch  longer  period:  (ij 
As  tks  Cammisston  may  designate  up  ts 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  iovited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  stibmissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Filth  Street  NW.. 
Washington.  DC  20549.  Copies  oi  the 
submission  all  subsequent  amendments, 
all  written  statements  with  respect  to 
'the  proposed  n»l«  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  ^  ^  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pwtiiic  in 
accordance  with  the  provisions  of  S 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington,  DC. 
Copies  of  such  filmg  will  also  be 
available  for  inspectioa  and  caf>ying  at 
the  principal  office  of  the  above- 
menhoned  setf-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  captioa  above  and  sbouid 
be  submitted  by  January  2a  1M7. 

Fur  the  Coiinnmion  by  the  Divwion  of 
Mariiet  Refiuiatioa.  pursuant  to  dalegated 
authority. 

Dated:  December  17, 1986. 
loosthan  G.  Ksts.  i 

Secretary. 
|FR  Doc  aS-29IMS  Filed  \i-2*-M;  &-4S  ami 

BKJLaia  COBC  MM-OMH 

[ReL  No.  34-23*03;  9fMIASD-«»-321 

Salf  nagulatory  OrjawtMltofw; 
NsttofMl  AaMCtaaOft  of  SscunwM 
Dealers,  Inc.;  Order  Apfirovtng 
Proposed  Mule  Change 

The  Nahooal  Assaciation  of  Securities 
Dealers.  Inc.  ( "NASD"J.  on  October  29. 
1986.  submitted  copies  of  a  proposed 
rule  change  pursuant  to  section  19(bjn) 
of  the  Securities  Exchange  Act  of  1934 
("Act"l  and  Rule  l9b-4  thefeuoder.  to 
amend  Schedule  C  of  the  NA SO  By- 
Laws  to  sequne  transactians  im  hated 
securities  exacoted  off  an  exehaage  in 
the  United  States  butiiwjn  tsOO  and  4:39 
pjn.  Eastern  Tims  tote  lapwlKd  to  the 


Consolidated  Tape  Associetioii  ("CTA ') 
through  the  NASDAQ  system. 

Notice  of  the  proposed  rule  change 
was  given  in  Se«inli«s  Exchange  Act 
Release  No.  2378a  published  in  the 
Federal  Register  (51  FR  41SSS;  November 
17. 1986).  A  complete  descriptiea  of  the 
amendments  is  contained  in  that 
release.  No  comments  were  leoeived 
with  respect  to  the  proposed  nile 
change. 

The  Commission  Hnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASO,  and  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulatioas 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19{b)(2j  of  the  Act.  that  the 
above-mentioaed  proposed  rule  change 
be,  and  hereby  u.  approved. 

For  the  CommissieR.  by  the  Divwion  of 
Market  Regulation,  purstwnt  to  d«iet|slsd 
authority.  17  an  200.iO~3inUlii. 

Delad:  Decsmbar  17.  IIM, 
loostban  G.  Kab. 
SecTBtary. 
|FR  Doc.  65-20OM  Piled  IZ-M-tt:  B:4S  am) 


Na.  S4-23M7;  ns  Wo.  SR-^OC- 


I 
M-07] 


SeN-Regulelery  < 

of  FMnf  and  inwiedMe  Ef 

of  Propoeed  fWie  Cliaiige  by  PaoMte 

Clearing  Cerpi  Amendiiig  Ma  CNNoer's 

Certificate,  and  Cerdficato  e4 

Incumbency 

Pursuant  to  section  lB(bl(l)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  IS  use.  788(h)ri).  notice  is 
hereby  given  that  on  November  18, 1*86, 
the  Pacific  Clearing  Corporation  (~POC~) 
filed  with  the  Coimaiasien  Ibe  proposed 
rule  change  described  below.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change. 

PCC's  proposed  rule  ^lange  Kvtsee 
the  wordings  of  its  current  Participant 
Certificates  to  provide  clearer  language. 

PCC  states  the  proposed  rate  change 
is  consistent  with  section  17A9b)(3)(F) 
of  the  Act  in  that  the  proposal  promotes 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19fb}{3)  of 
the  Act  and  suhparagsaph  (e)  of  the 
Securities  Exchange  Act  Hula  lflb-4.  At 
any  time  within  %0  dagw  af  the  fUing  of 
the  proposed  raie  change,  the 
CoBmissioo  may  saamarily  abrogate 
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the  change  if  it  appears  to  the 
Commission  that  it  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposal. 
Persons  making  written  submissions 
should  file  six  copies  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  St.,  NW..  Washington.  DC 
20549.  Copies  of  the  filing,  ail 
subsequent  amendments,  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  St.,  NW.,  Washington.  DC 
20549.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCC.  All 
submissions  should  refer  to  File  No.  SR- 
PCC-86-07  and  should  be  submitted  by 
January  20. 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  18. 1986. 
)oaathan  G.  Katx, 

Secretary. 

[FR  Doc.  86-29047  Piled  12-24-86;  8:45  amj 
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Self-Regulatory  Organizations;  RHng 
and  Immediate  Effecthfeness  of 
Proposed  Rule  Change  by  Pacific 
Securttiee  Depository  Trust  Co. 
Amending  Its  Pietlgeholder  Agreement 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  October  31, 1986, 
the  Pacific  Securities  Depository  Trust 
Company  ("PSDTC")  filed  with  the 
Commission  the  proposed  rule  change 
described  below.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 

PSDTC's  proposed  rule  change 
amends  its  current  Pledge-holder 
Agreement.  PSDTC  states  that  its 
current  Pledgeholder  Agreement  has 
been  in  use  since  1975  and  has  never 
been  updated  to  reflect  changes  made  to 
its  By-laws,  Rules,  and  Procedures. 

Furthermore,  PSDTC  states  that  the 
proposed  rule  change  is  consistent  with 
section  17A{b)(3)(F)  of  the  Act  in  that 
the  proposal  assures  the  safeguarding  of 


securities  and  funds  which  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible  and  fosters 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  the 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  change  if  it  appears  to  the 
Commission  that  it  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

hiterested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposal. 
Persons  making  written  submissions 
should  file  six  copies  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  St..  NW.,  Washington,  DC 
20549.  Copies  of  the  filing,  all 
subsequent  amendments,  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  St.,  NW.,  Washington.  DC 
20549.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PSDTC.  All 
submissions  should  refer  to  File  No.  SR- 
PSDTC-86-11  and  should  be  submitted 
by  January  20, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  IS.  1986. 
Jonathan  G.  Kstz, 
Secretary. 
(FR  Doc.  86-29048  Filed  12-24-86;  8:45  am) 
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Pacific  Securities  Depository  Trust 
Co.;  Self  Regulatory  Organizations 

In  the  matter  of  Self-Regulatory 
Organizations;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  by  Pacific  Securities 
Depository  Trust  Company  Amending 
Its  Certificate  As  To  Beneficial 
Ownership  and  Indemnity  Agreement, 
Certificate  As  To  Beneficial  Ownership 
of  Foreign  Securities,  Officer's 
Certificate,  And  Certificate  of 
Incumbency. 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  18, 1986, 
the  Pacific  Securities  Depository  Trust 
Company  CPSDTC")  filed  with  the 
Commission  the  proposed  rule  change 
described  below.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 
PSDTC's  proposed  rule  change  revises 
the  wordings  of  its  current  Participant 
Certificates  to  provide  clearer  language. 

PSDTC  states  the  proposed  rule 
change  is  consistent  with  section 
17A(b)(3)(F)  of  the  Act  in  that  the 
proposal  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Act  and  subpaftgraph  (e)  of  the 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  change  if  it  appears  to  the 
Commission  that  it  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposal. 
Persons  making  written  submissions 
should  file  six  copies  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  St.,  NW.,  Washington,  DC 
20549.  Copies  of  the  filing,  all 
subsequent  amendments,  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  St..  NW.,  Washington  DC 
20549.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PSDTC.  All 
submissions  should  refer  to  File  No.  SR- 
PSDTC-86-12  and  should  be  submitted 
by  January  20, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  16, 1986. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  86-29049  Filed  12-24-86;  8:45  am) 

BILUNO  COOE  SOIO-OI-M 


f  oOBnii  Ragiater  j  \J<A.  51.  Na.  ^W  /  MoiKJay.  December  29.  1986  /  Notiow 


SMALL  BUStNESe  AOMIMISTIUTIOM 

Reporting  Bn4  Rccoi'dkeaping 
Rv^iiircnwfnS  UnQCT  OVITO  Rvi^aw 

ACTIOM:  Notice  of  reporting 
requirementi  submitted  for  review. 

summary:  Under  the  proviMons  of  the 
Pap«r««o(4c  Reductiofl  Act  (44  U.S.C. 
Clupter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  m«de 
such  a  submission. 

DATE:  Comments  should  be  submitted 
within  21  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Office  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83).  supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 


FOR  FURTMEII  MPORMATIOM  CONTACT: 

Agency  Clearance  Officer  Elizabeth  M. 

Zaic,  Small  Business  Adminislralion. 

1441  L  Street,  NW..  Room  20a 

Waehingtoo.  DC  2041&  Telephone: 

(202)  653-6823 
OMB  Reviewer:  Robert  Neal.  Office  of 

information  and  Re^latory  Affairs. 

Office  of  Management  and  Budget. 

New  Executive  Office  Building. 

Washington.  DC  20503.  Telephone: 

(202)  395-7340 
Title:  Request  for  Fixed  Program 

Participation  Term  (FPPT)  Extension 
Frequency"  On  occasion 
Description  of  Respondents:  B(a)  firms 

wishing  an  extension  of  its  FPPT  must 

provide  a  narrative  summary  detailing 

the  firms  progress. 
Annual  Responses:  300 
Annual  Burden  Hours:  2.400 
Type  of  Request  Reinstatement 

Dated:  Decemt>er  19. 1986. 
EUzsbetli  M.  Zaic 

Deputy  Director,  Office  of  Administrative 
Services.  Small  Business  Administration. 

[FR  Doc.  86-29001  Filed  1KS4-4S;  9AS  em) 
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DERARTMENT  OF  STAfE 

tPubRc  Notice  M9] 

Certincaftion  toy  the  Svcrvtary  of  State 
To  make  Avaflabto  Assistancs  to  ttis 
PubHc  Security  Forces  of  El  Salvador 

Pursuant  to  section  Ma(d)  of  the 
Foreign  Assistance  Act  of  19S1,  as 
amended.  I  hereliy  certify,  under  the 
authority  delegated  by  Presidential 
Determination  as-2,  that  the 
Government  of  El  Salvador  has  made 
significant  progress  dunng  the  six-month 
period  preceding  this  determination  in 
eliminating  any  human  rights  violations, 
including  torture,  incommunicado 
detention,  detention  of  persons  solely 
for  the  non-vioient  expression  of  their 
political  views,  or  prolonged  detention 
without  trial. 

This  certification  shall  be  reported  to 
the  Congress  immediately,  together  with 
a  full  description  of  the  assistance  to  be 
provided  and  of  the  purposes  to  which  it 
is  to  be  directed.  None  of  the  assistance 
so  provided  shall  be  furnished  until  30 
days  after  this  notificatian  is  made  to 
the  Congreaa.  as  required  by  law. 

This  certification  shall  be  published  in 
the  Federal  Register. 

Dated:  November  2Z.  19S6. 
George  P.  Shulls.  ** 

Secretary  of  State. 

fustificatioD  far  Detanmaattoa  To 
Provide  Assiataaca  to  PuUic  Security 
Forces  of  El  Salvador 

Section  660(d)  of  the  Foreign 
Assistance  Act  of  1961  authorizes  the 
President  to  provide  assistance  lo  public 
security  forces  of  El  Salvador,  upon 
determination  that  there  has  been 
significant  progress  during  the  preceding 
six  months  in  eliminating  any  human 
rights  violations,  including  torture, 
incommunicado  detention,  detention  of 
persons  solely  for  the  nonviolent 
expression  oi  their  potitioel  views,  or 
prolonged  detention  without  thaL  The 
authority  to  make  this  determination  has 
been  delegated  to  the  Secretary  of  State 
by  the  President. 

Human  Rights  Overview 

During  the  past  six  months,  the 
Salvadnran  Government  has  continued 
its  program  to  eliminate  human  rights 
abuses  by  extremists  of  both  the  far  left 
and  the  far  right.  This  is  strongly 
demonstrated  by  the  oontinuad 
reduction  in  the  level  of  political 
violence.  Between  (anuary  and  |uly 
1986,  according  to  preas  reports 
monitored  by  our  embassy,  there  were 
151  civilian  deaths  doe  to  poasible 
political  vioieooe  by  the  left.  Uw  siffat. 
abusers  of  authority,  unidentified 


assailants,  and  civitfanB  caaght  in 
crossfire  in  OMlitary  actions.  This 
compares  with  206  deaths  due  to 
political  violence  dunng  the  same  period 
of  19B5.  A  large  proportion  of  the 
apparently  politically  motivated 
murders  were  apparently  committed  by 
the  guerrillas,  it  is  po««it>le,  given  the 
circumstances  of  the  incidents,  that 
some  of  the  deaths  were  criminally 
rather  than  politically  motivated.  Similar 
progress  is  expected  in  the  ]uly  16  to 
November  18  period:  the  reports  are  still 
being  analyzed. 

The  government  of  President  Jose 
Napoleon  Duarte  is  committed  to 
protecting  the  civilian  population  as 
much  as  possible  from  the  violence  of 
the  internal  conflict.  In  September  1964, 
President  Duarte  issued  stringent  rules 
of  engagement  for  the  use  of  aerial 
firepower,  intended  to  reduce  as  much 
as  possible  the  loss  of  CTVilian  lives. 
These  guidelines  have  been  effiactive. 
Although  guerrilla  souraes  have  alleged 
that  "indiscriminate  bombing"  has  taken 
place  near  civilian  populations,  we  are 
unaware  of  any  claim,  even  by  the 
rebels'  clandestine  radio  stations,  of 
civilians  killed  by  aerial  bombs  during 
1986.  even  though  mafor  mihtary 
operations  with  heavy  air  support  have 
occurred  during  this  period. 

The  FMLN,  however,  continue  and  are 
increasing  their  practice  of 
indiscriminate  placing  of  guerrilla 
fabricated,  pressure-detonated  or  wire- 
tripped  land  mines  and  booby  traps  in 
roads,  trails,  and  fields.  In  addition  to 
killing  and  injuring  military  personnel, 
the  explosions  kill  or  maim  innocent 
civilians.  From  January  through  July,  the 
press  reported  53  civiliaas  killed  and  172 
wounded  by  these  devices.  Many  of  the 
victims  were  diildren.  and  many  lost  a 
limb.  Although  El  Salvador's  respected 
Archbishop  Monsignor  Arturo  Rivera  y 
Damas  has  repeatedly  called  upon  (he 
guerrillas  to  cease  this  practice. 
indiscriminate  land  mine  warfare  is  now 
the  major  source  of  civilian  death  and 
injuries  in  El  Salvador. 

The  guerrilla  organiaations  have 
continued  their  periodic  "traffic  baos" 
during  which  the  insurgents  set  up 
roadblocks,  bum  vehicles  wbich  try  to 
transit  the  roads,  meohioegua  private 
vehicles  and  passenger  buses  which  do 
not  heed  their  signal  to  halt,  and  rob  and 
sometimes  murder  civilians  who  do 
stop.  The  latest  traffic  stoppage  was 
initiated  August  24, 19S8. 

Torture,  Incommuaicado  Detention. 
Prolonged  Deteatioa  Without  Trial 

Very  few  allegations  of  physical 
abuae  have  been  broogkt  against  the 
public  security  forces  during  -the  past  six 
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months.  Most  allegations  involve  sleep 
or  food  deprivation,  standing  for  long 
periods  of  Mme,  forced  exercise,  threats, 
and  "psychological  pressure,"  rather 
than  the  gross  physical  abuse  previously 
alleged.  Salvadoran  law  calls  for 
immediate  notification  of  family 
members,  the  governmental  Human 
Rights  Commission  (CDH)  and  the 
International  Committee  of  the  Red 
Cross  (ICRC)  whenever  a  detention 
occurs.  All  parties  agree  that 
compliance  by  the  security  forces  is 
excellent.  The  committee  of  political 
prisoners,  an  FMLN  support 
organization  in  Salvadoran  prisons,  has 
made  a  number  of  allegations  of  torture 
while  in  police  custody.  Examinations 
and  interviews  by  neutral  human  rights 
monitoring  organizations  have  not 
revealed  credible  evidence  to  support 
the  allegations.  There  have  been  no 
verifiable  allegations  of  physical  torture 
in  police  custody  during  the  six-month 
period  covered  by  this  report. 

Incommunicado  detention  under 
Legislative  Decree  50,  which  covers 
"State  of  Emei^gency"  crimes  against 
national  security,  may  last  no  more  than 
eight  days,  at  which  time  the  ICRC.  the 
CDH,  and  the  Archbishopric's  Office  of 
Legal  Aid  and  Human  Rights  (Tutela 
Legal]  have  access  to  the  detainee  in 
private  interviews.  In  a  substantial 
number  of  cases  these  orsanizations  are 
permitted  access  before  the  eighth  day. 
Prompt  notification  to  these 
organizations  of  detentions  has  greatly 
reduced  claims  of  parsons 
"disappearing"  after  arrest.  Though  the 
security  forces  try  to  contact  the 
families  of  arrestees,  sometimes  the 
telegram  carriers  cannot  locate  the 
address  given  by  the  arrestee.  In  these 
cases,  the  organizations  which  receive 
notification  can  pass  on  the  notification 
when  contacted  by  the  family,  or 
sometimes  locate  the  family  themselves. 

Inadequate  investigative  skills  and 
facilities  have  led  in  the  past  to 
prolonged  detention  before  trial  and.  In 
some  cases,  to  abuse  of  prisoners  to 
obtain  confessions.  Because  of  a 
shortage  of  trial  judges,  antiquated 
procedures,  and  statutory  anachronisms, 
prolonged  detention  is  still  a  problem  for 
many  prisoners.  The  Salvadoran 
government's  Revisory  Conuniesion  is 
addreeslag  the  problems  of  procedures 
and  statutes  in  its  ongoing  work.  There 
are  DOW  tkree  Decree  50  judges,  instead 
of  just  one,  who  are  working  to  reduce 
the  backlog  of  state  of  nnergency  cases. 
Arehbiehop  Rivare  y  Damas  noted  in 
a  September  29,  1986.  interview  on 
Salva<k>raB  tekviaion  that  human  rights 
were  now  "truly  reelected"  although  he 
added  that  under  wartime  oanditions 
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individual  violations  still  do  occur. 
Although  isolated  abuses  of  authority  by 
individual  military,  security  or  rural 
defense  force  personnel  remain  an  area 
of  concern,  arrests  and  prosecutions  in 
such  cases  now  occur.  In  February  1986, 
for  example,  four  members  of  a  civil 
defense  unit  in  San  Ramon,  a  suburb  of 
San  Salvador,  were  arrested  for  the 
murders  of  there  brothera  which  they 
allegedly  committed  in  late  January,  bi 
May,  a  soldier  was  arrested  and  turned 
over  to  the  courts  for  the  rape  of  a  young 
girl  near  Nejapa.  San  Salvador 
Department.  In  July,  two  municipal 
policemen  btun  Mexicanos.  San 
Salvador  Department,  were  convicted  of 
two  1983  murdere. 

Under  the  Duarte  Administration, 
investigation  and  prosecution  of  past 
abuses  has  continued.  Witnesses  were 
presented  in  the  Romero  case  in  1986. 
though  the  court  did  not  consider  their 
evidence  conclusive;  the  Las  Hojas  case 
was  kept  open  past  its  July  deadline  by 
the  presentation  of  new  evidence:  the 
triggermen  in  the  Sheraton  case  were 
convicted  last  February  and  new 
evidence  was  presented  by  the 
government  on  November  10  In  a  move 
to  reopen  the  case  against  the  alleged 
intellectual  author  of  the  crime.  The 
Special  Investigative  Unit's  most 
publicized  operation  was  the  May  1986 
excavation  of  the  well  In  Armenia, 
where  local  civil  defensemen  are  alleged 
to  have  thrown  the  bodies  of  a  number 
of  their  victims  between  1980-1982.  With 
local  residents  and  TV  cameras 
recording  the  events,  SIU  personnel 
ware  lowered  some  150  feet  into  the  dry 
well  and  excavated  several  metere  of 
earth  and  debris,  locating  four  human 
skulls  and  other  bones,  some  of  which 
were  identified  on  the  scene  by  dental 
fillings  and  other  physical  evidence. 
This  evidence,  together  with  new 
testimony  provided  by  local  residents 
impressed  with  the  professionalism  of 
the  SIU,  has  enabled  the  reinstatement 
of  charges  against  the  defendants. 
The  most  politically  significant 
prosecution  undertaken  by  the  Duarte 
Administration  in  1986  is  the 
kidnapping-for-ransom  case  in  which 
several  well-known  Salvadorans, 
including  active-duty  army  officers  and 
a  former  officer  against  whom  charges 
had  been  dismissed  in  the  Sheraton 
case,  have  been  detained  or  are  the 
subjects  of  arrest  warrants.  The  case 
has  reached  the  firet  instance  (trial) 
level  of  the  Decree  50  court  system. 

Detention  of  Persons  for  Non-violmit 
Expression  of  Views 

As  noted  in  the  previous  report, 
interviews  with  Mgh  officials  of  the 
Revolutionary  Democratic  Front  (PDR), 


political  arm  of  the  guerrillas,  are 
frequently  broadcast  in  Salvadoran 
radio  stations  and  paid  advertisements 
by  the  FDR  and  other  groups  opposed  to 
the  government.  Peaceful  strikes  and 
anti-government  demonstrations 
proceed  without  interference  from  the 
authorities.  Restrictions  on  freedom  of 
press,  which  were  not  being  enforced  in 
any  case,  were  removed  from  the  state- 
of-emergency  legislation  in  May.  Many 
publications.  Inchiding  those  of  the 
nation's  univereities,  frequently  publish 
polemical  attacks  against  the 
government.  San  Salvador's  University 
of  Central  America  (UCA)  magazine, 
EGA,  recently  published  a  long  article 
by  Joaquin  Villalobos,  leader  of  the 
guerrilla  Peoples  Revohitionary  Armv 
(ERP).  ' 

Ten  members  of  ostensible  human 
rights  groups  were  arrested  between 
May  20-29,  partly  on  the  basis  of 
information  collected  by  the  police,  and 
partly  on  the  basis  of  statements  by  the 
first  arrestee,  identified  herself  as  a 
member  of  the  National  Resistance 
(political  arm  of  one  of  the  guerrilla 
groups  fighting  the  govemiBfiot),  and 
detailed  in  public  and  in  private  the 
.organizations'  ties  to  the  guerrillas.  The 
detainees  were  arrested  as  members  of 
guerrilla  groups,  not  for  membership  in 
these  "human  rights"  organizations, 
which  three  of  the  ten  arrestees  asserted 
were  infiltrated  and  manipulated  by  the 
insurgency.  Allegations  that  the 
detainees  were  tortured  or 
"brainwashed"  info  making  the 
confessions  are  without  foundation. 
Though  under  police  protective  custody. 
they  have  complete  freedom  of 
movement.  Two  of  the  three,  without 
security  force  escorts  of  presence,  in 
October  1966  attended  an  informal 
Embassy-sponsored  discussion  by  an 
American  journalist,  Salvadoran  labor 
leaders.  U.S.  Embassy  officera,  and  the 
director  of  the  Tutela  Legal.  It  was  clear 
from  their  convereabons  that  they  were 
speaking  of  their  o*vn  free  will. 

Description  of  Assistance 

Counterterrorism  operations  in  El 
Salvador  combine  police  and  military 
techniques.  The  close  relationship 
between  counterterrorism  and  the  fight 
against  guerrilla  insurgents  is 
demonstrated  by  the  armed  left's  clear 
capacity  to  usa^ateriel  and  training  in 
their  urban  campaign,  their  ability  to 
mass  forces,  their  ability  to  plan 
strategically  and  tactically,  and  the 
priority  placed  on  the  terror  campaign  in 
a  national  strategy  to  destabilize  the 
government 

In  response  to  the  terrorist  threat, 
which  combines  elements  of  guerrilla 
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warfare  with  open  criminality  in  urban 
and  rural  areas,  training  was  provided 
during  FY  1986  to  more  than  2,000 
members  of  the  Salvadoran  public 
security  forces.  This  training,  primarily 
by  Salvadoran  cadre  under  the 
supervision  of  U.S.  military  trainers, 
focused  on  paramilitary  skills  in  an 
effort  to  upgrade  the  capability  of  the 
security  force  personnel  to  meet  safely 
and  effectively  the  terrorist  threat. 
Training  included  instruction  on  human 
rights  presented  by  Salvadoran 
chaplains,  lawyers  and  psychologists. 
The  training  has  begun  to  prepare  the 
security  forces  to  face  the  existing 
terrorist  threat.  Significant  progress  to 
date  has  been  noted  in  professionalism, 
notably  in  awareness  of  the  rights  of 
innocent  citizens  and  the  international 
norms  for  human  rights. 

In  addition  to  the  training.  85  crew 
cab  tnicka  and  25  heavy  duty  police  cars 
with  associated  spare  parts  support  and 
radio  equipment  were  provided. 
Additional  hand-held  radios  with 
repeaters  were  also  supphed.  To  support 
the  vehicles,  a  military  trainer  was 
provided  to  upgrade  the  vehicle 
maintenanca  capability  of  the  security 
force  shops. 

Approximately  $3.1  million  was  used  ~ 
for  the  counterterrorism  support 
provided  in  FY  1988.  The  majority  of 
this,  approximately  S2.5  million,  was 
from  previously  unobligated  FYs  1984 
and  1985  Foreign  Military  Sales  credits. 
The  remainder,  mainly  trainer  costs, 
came  from  FY  1986  MAP  funds. 

Assistance  Program  in  FY  1987 

The  program  for  FY  1987  is  intended 
to  parallel  and  complement  the 
assistance  provided  in  FY  1986.  Training 
will  continue  to  focus  heavily  on 
paramilitary  skills  to  provide  the  public 
security  forces  the  basic  capability  to 
serve  as  an  effective  deterrent  to 
terrorist  activity  and  guerrilla  insurgent 
action.  These  forces  will  have  the 
capability  to  counter  successfully  the 
threat  in  a  manner  consistent  with 
accepted  human  nghts  practices. 
protection  of  citizens  and  internal 
discipline.  All  three  factors  will  continue 
to  be  emphasized  as  an  integral  part  of 
all  instruction  programs. 

Salvadoran  cadre  will  again  provide 
most  of  the  instruction  under  the 
supervision  of  U.S.  military  trainers.  U.S. 
participation  is  pnaiarily  monitoring  and 
ensuring  that  pro  >,  -m  goals  are  met. 
The  security  fort,     are  developing  self- 
sufficiency  in  ire  ;.ng  and  will  be  able 
to  continue  in  tti'  'nture  with 
professional  pol:  -^  training  modeled  on 
U.S.  standard  <^     "    rung  will  involve 
both  active  s«  :..i      force  personnel  and 
training  for  rt^ur^ius.  Additionally. 


refresher  training  emphasizing  critical 
skills  will  be  conducted  for  some 
personnel  previously  trained  during  FY 
1986. 

The  Training  Curriculum 

Basic  Skills 

— Public  Relations /Human  Rishts 

— Physical  Fitness 

— Personal  Hygiene 

— Weapons  Mai^manship 

— Weapons  Maintenance 

— First  Aid 

— Individual  Movement  Techniques 

— Use  and  Maintenance  Of  Radios 

— Reporting  Procedures 

— Prisoner  Handling 

— Challenge  And  Password 

— Map  Reading/Land  Navigation 

— ^Vehicle  Maintenance 

Advanced  Techniques 

— Target  discrimination,  to  ensure 
maximum  safety  to  civilians  and 
fellow  public  security  forces  in 
congested  areas  and  in  rural 
operations  *vith  heavy  coven 
— Counterambush  techniques,  to  permit 
greater  security  while  patrolling  in 
both  urban  and  rural  environments; 
—^Roadblock  security  and  conduct,  to 
permit  safer  and  more  effective 
control  of  streets  and  highways,  a 
prime  terrorist  target; 
— Safe  entry  of  buildings,  to  improve 
techniques  in  raids  on  safehouses. 
headquarters  and  other  terrorist 
strongholds; 
— Urban  search  techniques  using  cordon 
procedures,  to  permit  rapid  response 
and  seizure  of  persons  fleeing  or  in 
hiding;  and 
— Rappelling  techniques  for  egress  from 
a  helicopter,  to  permit  insertion  of 
forces  at  key  points  in  a  coordinated 
operation,  to  ensure  that  discovery  of 
unexpected  guerrilla  strength  can  be 
met  with  a  rapid  response. 
As  a  means  to  link  the  distinct  areas 
of  the  counterterrorism  training  and  the 
related  security  force  training 
accomplished  through  the  Department  of 
State's  Anti-Terrorism  Assistance 
Program,  continued  training  programs 
oriented  toward  basic  patrolman  skills 
are  considered  essential.  Two  or  three 
civilian  personnel,  with  extensive 
knowledge  of  day-to-day  precinct 
operations,  may  be  used  to  conduct  this 
area  of  training. 

Equipment 

In  coordination  with  this  training,  the 
following  equipment  will  be  provided 
imder  the  FY  1987  Military  Assistance 
Program: 


Transportation  Equipment 

— Two-ton  dual  cab  pickup  trucks 

— Heavy  duty  patrol  vehicles,  outfitted 

to  standard  police  specifications 
— Vehicle  spares  and  test  equipment 

Communications  Equipment 

— Repeaters,  fixed 

— Repeaters,  mobile 

— ^Vehicle  radios 

— ^Hand-held  radios  and  associated 

equipment 
— Communications  test  equipment 

Weapons 

— 12  gauge  shotguns  for  use  in  patrol 

vehicles 
— 9mm  pistols  for  use  as  a  sidearms 

Equipment  is  helping  to  meet  the 
transportation  (patrol)  requirements  for 
the  three  largest  cities.  San  Salvador. 
Santa  Ana  and  San  Miguel,  where  the 
greatest  urban  threat  exists. 
Communications,  so  vital  to  an  effective 
counterterrorist  program,  are  being 
provided  at  a  minimum,  effective  level 
to  permit  the  security  forces  to  conduct 
patrol  and  defensive  operations  and  to 
better  provide  security  for  the 
Salvadoran  populace. 

Moreover.  Salvadoran  public  security 
force  ofRcials  are  constant  targets  for 
both  terrorists  and  common  criminals. 
Since  the  Zona  Rosa  murders,  33  public 
security  personnel  have  been  killed  and 
60  wounded  in  terrorist  incidents.  The 
guerrillas  possess  advanced  weapons 
such  as  the  M-16  assault  rifle.  The 
public  security  forces  defend  themselves 
and  the  public  using  the  G-3  rifle  and 
the  outdated  Argentine  9mm 
submachine  gun.  both  ill-suited  for  in- 
city  use.  Acquisition  of  standard  12 
gauge  shotguns  and  pistols  would  vastly 
improve  the  ability  of  the  public  security 
forces  to  defend  themselves  while 
minimizing  the  risk  to  bystanders. 
Suitable  weapons  training  should  also 
be  provided. 

Funding 

Not  more  than  $8.8  million  of  MAP 
funds  will  be  devoted  to  training  and 
equipment  costs  of  which  not  more  than 
$5.6  million  will  be  devoted  to 
equipment,  divided  almost  equally 
between  transportation  and 
communications  items  and  including  a 
limited  number  of  defense  weapons. 
Approximately  $0.5  million  is  marked 
for  U.S.  trainers  in-country.  The 
remaining  funds  will  be  used  as 
necessary  to  support  the  police  academy 
and  scientific  lab<M«tory. 

Assistance  provided  to  the  security 
forces  in  FY  1988  and  that  projected  for 
FY  1967  will  only  meet  the  most  pressing 


needs.  Actual  needs  would  require 

funding  at  levels  more  than  three  times 

the  amounts  we  have  been  able  to 

provide  out  of  scarce  seciuity  assistance 

resources. 

(FR  Doc.  86-28985  Filed  12-24-88;  8:45  am] 
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[Public  Nottoe  No.  »M} 

Certification  To  Authorize  Militvy 
Assistance  and  Sales  for  Gwrtemala 

Subject 

Certification  to  Authorize  Military 
Assistance  and  Sales  for  Guatemala. 

Pursuant  to  section  703(a)  of  the 
International  Security  and  Development 
Cooperation  Act  of  1966  (Pub.  L  99-83). 
and  the  authority  vested  in  me  by 
Executive  Order  12163,  as  amended.  I 
hereby  certify  that: 

(1)  An  elected  civilian  government  is 
in  power  in  Guatemala  and  has 
submitted  a  formal  written  request  to 
the  United  States  for  the  assistance, 
sales,  or  financing  to  be  provided. 

(2)  The  Government  of  Guatemala 
made  demonstrated  progress  during  the 
preceding  year — 

(A)  in  achieving  control  over  its 
military  and  security  forces, 

(B)  toward  eliminating  kidnappings 
and  disappearances,  forced  recruitment 
into  the  civil  defense  patrols,  and  other 
abuses  by  such  forces  of  internationally 
recognized  human  rights,  and 

(C)  in  respecting  the  internationally 
recognized  human  rights  of  its 
indigenous  Indian  population. 

This  certification  shall  be  reported  to 
the  Congress  immediately  and  shall  be 
published  in  the  Pedwal  Register. 

December  8, 1986. 
George  P.  Sbultz. 
Secretary  of  State. 
(FR  Doc.  86-28988  FUed  12-24-86;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements;  Submitttals  to  OIMB  on 
Decemt>er  17, 1986 

AGENCV:  Offiee  of  the  Secretary.  DOT. 
Acnom:  Notice. 

*- !- ^T. -         I'l--"'     I 

summary:  This  notioe  lists  tltose  farms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  I>^;>artment  of 
Transportation  oo  DecMober  17, 1980.  to 
the  Office  ef  Management  and  Budget 
(OMB)  for  its  appsoval  in  aeeerdenoe 


with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C  Chapter 

35). 

FOB  RIRTMWI  IIIWIIMATieW  COffTACT! 
)ohn  Chandler,  Annette  Wils<m,  or 
Cordelia  Shepiierd,  Infcmnation 
Requirements  Division,  M-34,  Office  of 
the  Secretary  of  Transportation.  400 
Seventh  Street  SW..  Washington.  DC 
20590,  telephone  (202)  366-4735.  or  Gary 
Waxman  or  Sam  Fairchild,  Office  of 
Management  and  Budget  New 
Executive  Office  Building  Room  3228, 
Washington.  DC  20603.  (202)  395-7340. 

SUPPLEMENTARY  INFORMATION: . 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980. 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register. 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Information  Availabibty  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  atwve. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  yon 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  fix)m  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OM9 

The  following  inf<Hination  collection 
requests  were  submiMed  to  OMB  on 
December  17. 198fiL,,  . ;  -r^ts  i,  • . 
DOT  No:  2834  -.?,::        - 

OMB  No:  2120-0507  c 

By:  Federal  Aviation  Administration 
Title:  SFAR-36  Development  of  Major 

Repair  Data  ..  .., 

Form(8):None  ,   ; .  i.vi  Vi-vt^  i.:  =: 
Freqeaocj:  Oa  eoeasion 


Respondents:  Repair  stations,  air 
carriers,  air  taxis,  and  commercial 
operators 

Need/Use:  SFAR-^  relieves 
quaUfying  applicants  (repair  stations,  air 
carriers,  air  taxis,  and  commercial 
operators)  of  the  burden  of  obtaining 
FAA  approval  of  data  developed  by 
them  for  major  repairs  on  a  case-by-case 
basis  and  provides  for  one  time 
approvals. 

DOT  No:  2^5 

OKffl  No:  2125-0065 

By:  Federal  Highway  Administration 

Title:  Driver  Quahfication  Files 
(Regularly  Employed  Drivers  and 
Intermittent,  Casual,  or  Occasional 
Drivers) 

Form(s):  None 

Frequency:  Other  While  employed  or  3 
years 

Respondents:  Motor  carriers  operating 
in  the  interstate  or  foreign  commerce 

Need/Use:  To  meet  FHWA 
requirements  that  motor  carriers 
maintain  a  qualification  file  tar 
regular  drivers  and  nonregular  drivers 
to  assure  that  a  driver  is  qualified  and 
continues  to  be  quahfied  at  all  times 
to  drive  a  commercial  vehicle  in  the 
interstate  or  foreign  commerce. 

DOT  No.:  2836 
OMB  No.:  2125-0037 
By:  Federal  Highway  Administration 
Title:  Inspection,  Repair  and 
Maintenance,  and  Driver  Vehicle 
Inspection  Report 
Form(s):  None 
Frequency:  On  occasion 
Respondents:  Drivers  and  Motor 

Carriers 
Need/Use:  Used  to  identify  defects 

likely  to  affect  safety  of  operation  and 

to  record  inspection. 
DOT  Noj  2837 
OMB  No.:  2120-0065 
By:  Federal  Aviation  Administration 
Title:  Airport  Development  Aid 

Program /Planning  Grant  Program 

(ADAP/PGP) 
Form(s):  FAA  Forms  5100-100/60/61/62/ 

63 
Frequency:  On  occasion,  quarterly  and 

annually 
Respondents:  Airport  sponsors  and 

planning  agencies 
Need/Use:  The  FAA  collects 

information  from  airport  sponsors  and 

planning  agencies  in  order  to 

administer  the  Airports  Grants 

programs.  Data  is  used  to  determine 

eligibility,  assure  proper  use  of 

Federal  funds  and  assure  project 

accomplishmenL 
DOTNa:2838 
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OMB  No.:  New 

By:  National  Highway  Traffic  Safety 
Administration 

Title:  49  CFR  Part  544,  Insurer  Reporting 
Requirements — Motor  Vehicle  Theft 
Law  Enforcement  Act  of  1984 

Fonn(8):  None 

Frequency:  Annually 

Respondents:  Businesses/small 
businesses 

Need/Use:  Insurance  companies  and 
rental/leasing  companies  are  required 
to  provide  information  to  NHTSA  on 
comprehensive  insurance  premiums 
charged  by  insurers  of  motor  vehicles 
due  to  vehicle  thefts  and  distribution 
of  stolen  vehicle  parts. 

DOT  No.:  2839 

OMB  No.:  2125-0528 

By:  Federal  Highway  Administration 

Title:  Marketing  of^ehicles— HM 
Private  Carriers 

Form(8}:  None 

Frequency:  Recordkeeping/one  time 
requirement 

Respondents:  Motor  Carriers 

Need/Use:  To  meet  FHWA  requirement 
that  a  motor  vehicle  operated  by  a 
private  carrier  tranSpiorting  hazardous 
materials  must  be  mar\^ed  or  place- 
carded  on  both  sides  i^th  the  carrier's 
name  and  address. 

DOT  No.:  2840 

OMB  No.:  2120-0508 

By:  Federal  Aviation  Adminishetion 

Title:  SFAR  27-5.  Fuel  Venting  and 
Exhaust  Emission  Requirements  for 
Turbine  Engine  Powered  Airplanes 

Form(s):  None 

Frequency:  On  occasion  (Labeling 
Requirement) 

Respondents:  Manufacturers  of  Turbine 
Engine  Powered  Airplanes 

Need/Use:  Date  of  manufacture  and 
compliance  status  stamped  on 
nameplate  of  each  turbojet  engine 
permit  rapid  determination  by  FAA 
inspectors,  o%vner8,  and  operators 
whether  an  engine  can  legally  be 
installed  and  operated  on  an  aircraft 
in  the  USA. 

DOT  No.:  2841 

OMB  No.:  2115-0096 

By:  United  States  Coast  Guard 

Title:  Oil  Pollution  Prevention  Records, 
Alternatives  and  Exemptions 

Form(s):  N/A 

Frequency:  On  occasion 

Respondents:  Bulk  oil  facilities  and 
vessel  operators 

Need/Use:  This  information  collection 
requirement  consolidates  two 
previously  submitted  collections — (1) 
Oil  Pollution  Prevention  Records  and 
(2)  Oil  Pollution  Prevention 
Alternatives.  The  collection  is  needed 
to  allow  vessel  or  terminal  operators 


flexibility  in  complying  with  the 
Pollution  Prevention  Regulations.  The 
recordkeeping  requirement  is  needed 
and  used  by  Coast  Guard  inspectors 
to  determine  whether  the  vessel  or 
facility  operator  is  complying  with  the 
regulatory  requirements  for  testing, 
inspections,  designations  and  other 
requirements. 
DOT  No:  2842 
OMB  No:  2115-0089 
By:  United  States  Coast  Guard 
Title:  Recordkeeping/Reporting 
Requirements  in  Rules  for  Ships 
Carrying  Hazardous  Liquids 
Form(s):  CG-4602B 
Frequency:  On  occasion 
Respondents:  Chemical  Tanker 
Operators 

Need/Use:  This  information  collection 
requirement  is  needed  to  aid  in 
controlling  safety  and  pollution  hazards 
arising  from  bulk  liquid  cargo  shipments. 
The  information  is  used  by  the  Coast 
Guard  for  the  following  purposes:  (1)  To 
assist  technical  officers  in  evaluating 
vessel  designs;  and  (2)  to  assist  port 
safety  and  marine  inspection  personnel 
responsible  for  enforcing  the 
regulations.  It  is  also  used  by  (1) 
crewmembers  to  maintain  safety  of 
operations  related  to  the  cargoes  and  (2) 
other  people  boarding  the  vessels  to 
avoid  danger  from  cargo  operations. 
DOT  No:  2843 
OMB  No:  2115-0064 
By:  United  States  Coast  Guard 
Title:  Certificate  of  Registration 
Form(s):  CG-4510 
Frequency:  On  occasion 
Respondents:  U.S.  Registered  Pilots  of 
the  Great  Lakes 

Need/Use:  This  is  a  recordkeeping 
requirement  used  by  registered  pilots  for 
identification  purposes.  The  pilots  are 
required  to  carry  tiiis  document  at  all 
times  when  in  the  service  of  a  vessel. 
DOT  No:  2844 
OMB  No:  New 
By:  Urban  Mass  Transportation 

Administration 
Title:  Telephone  Survey  of  Private 

Sector  Organizations 
Form(9):  None 
Frequency:  One-time  only 
Respondents:  Businesses  or  other  for- 
profit  or  non-profit  institutions 
Need/Use:  The  survey  is  needed  to 
study  the  experience  of  private 
organizations  in  providing 
transportation  services  to  the  elderly 
and  handicapped.  Special  attention  is  to 
be  given  to  funding  sources  and  the 
relationships  existent  between  private 
sector  organizations,  particularly  the 
management  and  organization  of 
transportation  services  for  the  elderly 


and  handicapped  whose  programs  have 
been  successful. 
DOT  No:  2845 
OMB  No:  New 
By:  Maritime  Administration 
Title:  Determination  of  Fair  and 
Reasonable  Rates  for  the  Carriage  of 
Dry  Bulk  Preference  Cargoes  in  less 
than  full  shiploads  on  U.S.-Flag 
Commercial  Liner  Vessels  (46  CFR 
Part  383) 
Form(8):  N/A 

Frequency:  Annually/quarterly 
Respondents:  Ship  owners/ship 
operators 

Need/Use:  Data  needed  to  calculate 
rates  for  U.S.-Flag  vessels  carrying 
preference  cargoes.  Data  will  verify 
accuracy  and  completeness  of  rates  and 
make  it  possible  to  determine  the  lowest 
cost  of  Government  cargoes. 

Issued  in  Washington.  OC  on  December  17. 
1986. 

John  E.  Turner, 

Director  of  Information  Resource 
Management 
[FR  Doc.  86-28056  Filed  12-24-86:  8:45  am] 

MLUNQCOOE  4S10-S2-II 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending 
December  12,  1986 

The  following  agreements  were  Bled 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C.  408. 
409,  412,  and  414.  Answers  may  be  Hied 
within  21  days  of  date  of  filing. 

Docket  No.  44549 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  December  8, 1986. 

Subject:  Bank  Settlement  Plan — 
Jamaica. 

Proposed  Effective  Date:  January  1. 
1987. 

Docket  No.  44553 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  December  9. 1986. 

Subject:  TC3  Specific  Commodity 
Rates  Board. 

Proposed  Effective  Date:  January  1, 
1987. 

Phyllis  T.  Kaytor. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  86-28957  Piled  12-24-.86:  8:45  am] 

MLUNQCOOC  «t10-«3-M 

Coast  Guard 

[CGD-M-073) 

Policy  for  Implementing  the  Veeael 
Load  Una  Amandmants  of  1966 

action:  Notice. 


S 


summary:  The  laws  related  to  the 
assignment  of  load  lines  for  vessels 
have  been  revised  and  renumbered, 
ultimately  requiring  a  revision  of  Coast 
Guard  regulations.  Until  promulgation  of 
new  regulations,  the  present  regulations 
continue  in  effect  under  the 
corresponding  provision  of  this 
legislation.  This  notice  sets  forth  Coast 
Guard  policy  applicable  during  the 
transition  period  and  information  on 
future  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACR 
Mr.  W.A.  Cleary.  Jr..  Room  1308.  U.S. 
Coast  Guard  Headquarters,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH-3),  2100  Second  St. 
SW.,  Washington,  DC  20593-0001,  202/ 
267-2988. 

SUPPLEMENTARY  INFORMATION:  On 

October  21, 1986,  the  President  signed 
into  law  the  Omnibus  Reconciliation  Act 
of  1986  {Pub.  L  99-509],  which  included 
provisions  to  revise  and  consoUdate 
laws  related  to  load  lines  and 
measurement  of  vessels  as  parts  C  and  J 
of  Subtitle  U  of  Title  46,  United  States 
Code.  Though  the  primary  purpose  of 
this  legislation  was  to  codify  existing 
law,  certain  substantive  changes  were 
incorporated  in  Part  C — Load  Lines  of 
Vessels.  Because  of  these  changes  and 
the  complete  renumbering  and 
consolitation  of  provisions,  ultimately 
the  Coast  Guard  will  have  to  amend  the 
existing  load  line  regulations  to  conform 
to  Part  C.  However,  until  new 
regulations  are  promulgated,  the  existing 
regulations  will  continue  to  apply  under 
authority  of  the  corresponding 
provisions  of  the  new  Act 

Major  Changes  to  the  Law  as  Codified  in 
Title  46,  United  States  Code 

(a)  The  definition  of  "domestic 
voyage"  section  (5101  (1)]  has  been 
expanded  to  include,  in  general,  all 
places  subject  to  the  jurisdiction  of  the 
United  States. 

(b)  The  $50.00  per  inch  overloading 
penalty  has  been  changed  to  a  new 
flexible  penalty  based  on  the  "economic 
benefit  from  overloading"  (section 
5116(b)). 

(c)  llie  application  of  load  line  law  is 
now  based  on  vessel  length  rather  than 
tonnage  and  includes  all  vessels  of  79  ft. 
or  more  in  length  in  the  navigable 
waters  of  the  United  States  or,  if  U.S. 
owned  or  registered,  anywhere  in  the 
world  (section  5102).  Exceptions  from 
applicability  include  those  previously 
authorized,  such  as  inland  vessels  not 
operating  beyond  the  boundary  Unes  of 
the  U.S.  (except  those  in  the  Great 
Lakes),  and  the  three  following  new 
exceptions:  public  vessels  of  the  U.S.  on 
a  domestic  voyage,  small  passenger 
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vessels  on  a  domestic  voyage,  and 
vessels  of  the  working  fleet  of  the 
Panama  Canal  Commission  not  on  a 
foreign  voyage. 

(d)  Sections  5104  (b)  and  (e)  and  5108 
authorize  the  Secretary  of 
Transportation  to  consider  certain 
extenuating  factors  and  to  grant  special 
exemptions.  These  exemptions  apply  to 
vessels  whether  on  domestic  or 
international  voyages,  although  vessels 
on  international  voyages  remain  limited 
to  the  exemptions  permitted  under 
Article  8  of  the  International  Convention 
of  Loadlines.  1966. 

(e)  Section  5105  sets  forth  the 
standard  functional  safety  areas  which 
have  been  used  in  load  line  surveying 
since  the  International  Load  Line 
Convention.  1930.  This  section  provides 
the  rationale  for.  and  the  responsibility 
to  carry  out.  load  line  surveys. 

(f)  Section  5110  provides  a  basis  in 
law  for  special  regulations  for 
submersible  vessels. 

(g)  Section  5116  increases  the 
monetary  penalties  for  violating  the  law 
or  regulations,  for  submerging  the  load 
line,  for  failing  to  record  a  change  in 
loading  or  stability  conditions,  for 
violating  a  detention  order,  and  for 
altering,  concealing,  or  removing  a  mark. 
This  is  the  first  monetary  civil  penalty 
increase  since  these  penalties  were 
inti^uced  in  1929  and  1935. 

Coast  Guard  Policy 

Until  superseded  by  new  regulations, 
the  Coast  Guard  will  apply  existing 
regulations  and  the  following  policies: 

(a)  Under  the  expanded  exemption 
authority  in  section  5108.  the  Coast 
Guard  will  continue  to  honor  the 
exemption  for  river  barges  on  fair 
weather  voyages  in  southern  Lake 
Michigan  specifically  authorized  by 
Congress  in  1984.  This  exemption  will  be 
retained  in  future  Coast  Guard 
regulations. 

(b)  The  increased  penalties  in  section 
5116  will  be  applied  to  violations  of  the 
appropriate  existing  regulations. 

(c)  New  vessels  on  domestic  voyages 
which  are  under  150  gross  tons  but  79 
feet  or  more  in  length  may  be  assigned  a 
load  line  but  are  not  required  to  have 
one  until  the  implementing  regulations 
are  promulgated.  However,  when  the 
new  regulations  have  been  promulgated 
and  are  in  effect,  all  such  vessels  built 
after  January  1, 1986,  will  have  to 
comply  with  the  load  line  regulations 
applicable  to  vessels  engaging  on 
international  voyages.  AH  vessels  of  79 
feet  or  more  in  length  on  international 
voyages  have  been  required  to  have  a 
load  line  since  1968. 

(d)  Whether  on  international  or 
domestic  voyages,  surveys  of  vessels 


under  79  feet  in  length  will  not  be 
conducted,  because  existing  standards 
are  not  considered  appropriated  for 
vessels  of  that  size.  Since  vessels  under 
79  feet  in  length  are  not  required  to  have 
load  lines  the  Coast  Guard  is  not 
planning  to  develop  standards  for  these 
vessels. 

(e)  The  existing  load  line  certificate 
forms  will  continue  to  be  used  until 
revised  by  regulation.  Citations  in  the 
existing  forms  are  deemed  to  refer  to  the 
corresponding  provisions  in  the  new 
Act. 

Future  Regulations 

Because  the  new  law  provides  for  the 
continued  appUcability  of  existing 
regulations,  an  immediate  regulatory 
revision  is  not  critical  to  the  operation  of 
the  load  line  program.  However,  as 
rulemaking  project  (CGD86-013)  has 
been  initiated  to  eventually  conform 
Coast  Guard  regulations  to  the 
requirements  and  section  designations 
of  the  new  law.  Certain  portions  of  the 
regulations  which  require  htUe  or  no 
change,  such  as  those  relating  to 
international  voyages  under 
International  Convention  on  Load  Lines. 
1966,  may  be  handled  separately  for 
earlier  promulgation.  Further  notice  of 
these  rulemakings  and  an  opportunity  to 
comment  on  all  proposals  will  be 
provided. 
J.W.  Kime. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

December  22. 1986 

(FR  Doc.  86-29054  FUed  12-24-66;  8:45  am] 

BHJJNa  CODE  4t1»-14-M 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-S6-22] 

Petitions  for  Exemption;  Summary  and 
Dispositions 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  rehef  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
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participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  Rotice  nor  the  indiisioa  or 
omtsaioa  oi  informatioa  in  the  sununary 
ia  iateoded  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
OATC  Comments  on  petitions  received 
must  identify  the  petition  docket  miniber 
involved  and  nrast  be  received  on  or 
before:  iaiHiary  19. 1997. 
AOOfKSS.  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 


Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204). 

Petition  Docket  No. ,  800 

Independence  Avenue.  SW^ 
Washington.  DC  20S91. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petition,  any  comments  received, 
and  a  copy  of  any  nnal  dispositioa  are 
Tiled  in  the  assigned  regulatory  docket 
and  are  available  for  examioaLion  in  the 
Rules  Docket  (ACC-204}.  Room  915C. 
FAA  Headquarters  Buiidiag  (FOB  lOAJ. 


800  Independence  Aveniie.  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  9  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Wasliia«ton.  OC  oa  December  18. 
1986. 

|ohn  H.  Caaswiy. 

Assistant  Chief  Counsel.  RegtihikHW  and 
Enforcement  Divisioa. 


PEXmONS  FOR  EXEMFHON 


T 


OodwINa 


25129. 




25122  

242B3 

25183   , 

25137 

23290 


Anancaa  Byari,  Inc 


2S«1t. 


O 


25108.. 


2**zr.. 


25119.. 


Oasac  Aiccrafl  Corporabon 

tMtad  9Mn  UftMgm  FounWun  . 
Chicago  Aatna^  Inc — — .. 


20616  and  20817 


23908 

23717... 


Gasaa  ItntaaEflgaaCD- 


22473.. 


013NM. 


2sass„ 


25124- 


2S0U 


MDrwwn  Fame  i  rwiipon.  vie  ■. 


THMllk- 


AaChaiMf.  tae- 


14  CFR  I4«  SM.. 


14  cm  135  18im(3) 


14  CFR  139181- 
14  CFR  14166... 


to  oparala  ill  law  Maaag  (diaal  a>  OaialwA  OMBi  as  « li% 

ground  tchuol  MHttiout  mavang  Via  faQiwnanI  tfm  8 
Oaoparaladaa  •  proMtional  •chool  kx  iwe  y—n. 
To  mom  paoaon*  to  ooaraM  «(  SnaaangM  SA  aVTC  anrt  SA  2f7«C  i 

OVht   niat  or   vwi^   Oigai   nM»   a«wr  rn  >op  MHig  Ow 
t  approvad  pcfimi'wainje  data 
To  alDM  aaMKytar  lo  uMta  dnA  Oamt  ORxadMiaa  ti  Bn  ar  niiaifcig  tM 


14  CFR  121  371|a)  and  t2U78. 


14  CFR  81  42. 


14  CFR  121  311(1)  wa  121 J81M 


01  Eiampaon  No   4207  lo  allow  paWui'iai  to  hold  •■amning  auVwrHy 

tar  Mgru  natrucKm  and  •rtbia  Wipen  a4o(  aMHa  Maia 
To  Mow  pawmiiai   to  uaa  on  its   Bnaan   ^waipaoa.   ra>a»  F-77.  aad  SNoM 

8ia8iarx  Ud .  arcrali  c«rta<n  •n^nea  componama.  and  apara  pans  Vial  >>a»a 

aaan  maidactoad    raparad    taslad   or  «ia»a<Jlad  by  pariuwa  ouOMa  ol  •« 

UMad  Slaun  wtw  do  not  HcM  U  S  i 
Ta  alaw  aw  paanonar  to  rani  tna  JANUS  CM.  i 

eariacala.  aKlui*r«<y  lor  nittuca 
Edanann  ol  Exampbon  Na  4298  to  aHao  carta**  rt  faMtanafa  i 

and  as<er  jiinlaiiy  Mualad  cartAcala  naMwri 

8(87   araafi   to   hs««   a    laai   hir   takaoif   and   lanAng   In   Iha  paaaangar 

aorapamnaM  ral  maels  tm  aaal  ramwaaainn  ol  |  M  7*6  o<  Ma  f  AR  an«  la 


14  CFR  81  39(aM*). 


14  CFR  45.21  and4S.29.. 


14  CFM  108  IMk  W.  MH  IM  MHI. 
14  OFR  121  SriM  am  121  »• 


14  CFR  91  IS  («%   HB«l(lMI|. 

9147 


14  CFR  121  371M  mt  mJW. 

H  arm  i87  tiw 


14  CFR  93.123.. 


M  CFR  2S.S71«a)M- 
14  CFR  91  31M 


14  CFR  121  310  and  2Sai2M~ 

14  CFR  121  310  wid  ZSai2M  - 
14  CFR  13S.317  aa8  UStW    . 


ania 

To  aSoar  paaaanar  (o  atland  Itia  24.^oiir  iHiMaaon  to  ba  M^tMa  tor  a  Rf^a  taSI 
un«l  ha  raluma  to  iha  Unaad  SMMa  a   ai  iiiia  awiwail  to  M8a  aa  a^  taal 
OMiaiaa  ol  WW  Umad  Swtas. 
To  aSBw  pawnjuai  to  ii«lal  2«ich  M^  N^miaaii  on  Us  Waco  TMF-e  opan 
aackpd  k«laM   raHiar  Viaa  Oia    12-«i(ft  ki^  W  aaidii   M^arig  ky  aia 
ragutaaons. 
Camiauii  ol  Eiampaon  Na  4274  to  48o«r  BMOcinar  to  oparala  a  >i>a  placa 
PBiiiarirl  lia^i^l  «a«acla  ol  ml  aiara  ••■  3M  aawida  amply  aral^  lar  8ia 
piapaaa  ol  fltglu  «iaa»<c9oa. 
To  Mow  paaaonar  to  uaa  on  Ha  >«alfiailaiiJa  teaW  FoMiar  f-3f  and  SAB  340 

MHae. 
or  iiBpiiiaa  k*  panoaa  mmm  al  iia 
Unaad  Slata*  who  do  not  hold  US  aaman  carMcatoa 
CiaaaalMi  al  EaanxMor*  No  «301  to  allow  tamgn  naaooala  to  parac^ata  at 
paakBHar'a  alcydM^riQ  a^nnts  trtt^out  compl^anQ  nrt^  8ia  pava^n^a  aQuipiaanI 
and  packing  ragurwnants  and  lo  asow  paMtaa*  la  MaaapaM  48  parariMHi  ia 
9«a  toanwad  L  1 8  arcrafl  durmg  parachula  luaipaaauia. 
X9  ataw  paltaaaar  lo  purchase  ( 

aianUacnaara  m  support  ol  as  aoavig  737-388  i 
To  amand  Esampaon  No  422eA  lo  *t\am  iha  saiaip9Bi'i  aa  •  appUsa  to  tta 
TFE73S-6  m»9r»  senas  unN  Au«mI  •  1«8  Tha  pMaaM  aaaMplaa  aOaads 
fean  »»9m  a  1965  to  ^^igaai  t.  1987.  w«  awapta  ai  maaaa  tt  Wm  9mm 
Ti«Una  Ea^na  Companr  TFE?3i  sngnas  (rom  Via  Bmoka  alandai*  asl  tam 
*>  aoCFTWT  and  Ttoicmi  undar  SFAR  27  The  maamuni  smolia  nan«>ar  la 
fciStaa  to  My  (BO)  by  ma  aaaar^aon. 
Pal^Uiiai  faquasis  an  axlsnann  ol  cwrant  fiarwpana  N»  37528,  rMoh  «ana8i 
laro  addMsal  corrwrHilar  rsiaralnri  par  aov  al  Waalwi^ton  Naaon^  Aapoi^ 
ka  uaad  a«%  by  STOl  aaanll.  Cuaaiaaari  al  9ia 
arsiAl  perm  (urViar  aMtaaaan  at  RNAW  appraadwa  to  9«a  araaa 
A«pon 

Ta  alBw  lypa  oamficaaon  ol   the   Modal   BAE   ATP  wiOioul   showmf  tm  8» 
aavlana  •  c^xatxs  al  aMecaw>i9y  eanplaans  a   ~ 
aauckral  damage  occws  aa  a  raaiil  ol  fuiiMai  Wada  i 

or  amentfnwn  a4  csainpksn  14d.  4068  to  Htow  paMtonar  to 
«taB  DC-4A  aaaaA  8/R 
4486a  and  44675,  a(  a  5  pa>cai«  aoaa 
Vto  awpoaa  ol  hauang  Ian  ol  Via  amaan  MMag  mdwky.  laal,  and  pr«aw 
olpaaparTy  Pemonai  aaaaa  8M  aaaari  af  tta  faa^a^ac  RriMia  ol 
4«6  GRAMTsa  riiaf»«  K  tma. 

To  atow  paMonar  a  )  ^norah  aidanaan  from  Via  cam^taoBa  data  ol  Noaaatoar 
28  lar  aiaaang  amargewey  aM  lighlg  niadiaiiiaKa.  OCMKD.  OaoaaMr  f. 

um 

To  aSow  paaaonar  a  4-day  mmtrmon  Irom  Via  ( 

gancy  mm  kgnang  raryaaamana   Utfm.V. 

cadra  ol  pdota  »  9»a  Cia8iaai  128  4 


14  CFR  14U 


al    Suopan   H  al 
!•  0um  paaaonar  a  c*i 
■au  ol  Ma  FAA  diainci  oldoa'a  daayalad  piol 


Federal  Regiater  /  Vol.  51.  No.  248  /  Monday.  December  29.  1986  /  NoUces 


46975 
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PExmoNS  FOR  Exemption— Conttnoed 


RaguMons  aHactad 


14  CFR  61  63(d)(2)  an 
and  121  407(a)(i)C>). 


1  (3).  61  157(d)(1). 


14  CFR  135J61(b)(1)  wid  (c).. 


14CFR4S.29. 


14  CFR  61  49. 


14  CFR  121.371(a)  and  121.378. 


14  CFR  f  23.2.. 


Oesaipiion  ol  rakal  aoughc  diaposunn 


To  altow  peli«oner  to  oparala  a  DC-9.  FAA-«iproved  llighl  trarang  school  by 
utsiong  FAA  IkgM  smulalors  lor  a  porbon  ol  the  traneig  and  Iki^  check 
without  peMtoner  hoUng  a  Part  121   carmcala.  GRANTED.   Nornnber  X. 

To  allow  peMoner  to  condiKt  operabons  under  the  provisions  ol  {  135267 
relabng  to  pilol  llighl  time  limitations  and  rest  regmroments  in  scheduled 
opaiaaona.  «i  keu  ol  the  rnore  stringent  raquraments  ol  {  I35  26i(b|  and  (c) 
OemeD.  Novamtmr  24.  1966 

To  allow  peMioner  to  operate  a  Hughas  Modal  500C  rotonnfl  thai  doplays  6- 
inch  high  N->Kjmbers  m  place  ol  the  12-inch  high  N-numbers  on  the  tusetage  or 
tan  rolor  boom  OeniED.  November  12.  1966 

Extonston  ol  Eiemption  No  3474  to  allow  peMonar's  member  airlmes  and 
amaany  snualed  Pan  121  carnlicale  holders  to  a«ow  their  wman  employaes  to 
retake  a  wntlen  or  flight  test  withoul  waitng  »  days  provided  Vm  tha  Pwl  121 
ai«honzed  nstrudor  has  gwan  the  applicam  llighl  or  ground  nslrucbon.  as 
appropnato.  and  imds  that  appkcanl  compewnl  to  pass  the  lest.  GRANTBD. 
MaMember  r<  1966 

To  allow  peMonar  to  contract  with  original  equipment  manotacturars  and  loiaign 
repair  atalions  which  are  ceralicated  and  appropnately  rated  under  the  French, 
llaaan.  West  Gennan.  and  United  Kingdom  ovU  aviation  autnonties  lor  napec- 
tion,  repair  arxl  overhaul  ol  selecleO  arcratt  parts  lo  support  its  Airbua 
ln*j81ne  (Airbus)  A-300  B4  arcraft  program    GRANTED   Noverr^>er  5.    1966 

*  TTT**  '•™«"™^  enempbon  Irom  the  effective  dale  ol  Amendment  23-32 
»*itfi  states  that  all  aaplanes  manotactured  after  December  12,  1965  musi 
meal  raquraments  ol  Section  23  785(g)  relative  to  restrwit  systems  on  side- 
tadng  seats  DENIED.  December  9.  1966 


(FR  Doc.  86-29003  Filed  12-24-«8;  8.45  are] 
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Federal  Highway  Administration 

Environmental  ImfMCt  Statement; 
Geneeaee  County,  NY 

AOCNCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

SUNMAftv:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  proposed  a  highway  project 
in  Genessee  County.  New  York. 

FOR  FURTHER  INFORMATION  CONTACT 

Roger  H.  Edwards.  Director.  Facilities 
Design  Division.  New  York  State 
Department  of  Transportation.  State 
Campus,  1220  Washington  Avenue. 
Albany,  New  York  12232,  Telephone: 
(518)  457-6452. 

or 
Victor  E.  Taylor,  Division  Administrator. 
Federal  Highway  Administration, 
New  York  Division,  Leo  W.  O'Brien 
Federal  Building.  9th  Floor.  Clinton 
Avenue  and  North  Pearl  Street, 
Albany,  New  York  12207,  Telephone: 
(518)  472-3616. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Highway  Administration,  in 
cooperation  with  the  New  York  State 
Department  of  Transportation,  is 
preparing  an  Environmental  Impact 
Statement  on  a  proposal  to  replace  the 
existing  bridge  carrying  Walnut  Street 
over  the  Tonawanda  Creek  in  the  City 
of  Batavia.  Genessee  County. 

The  alternatives  being  considered 
include  replacement  of  the  bridge  on 
new  alignment,  replacement  of  the 


bridge  on  existing  alignment,  and  taking 
no  action. 

The  scoping  process  for  this  project 
has  begun  and  includes  coordination 
with  interested  public  and  private 
agencies,  organizations  anij  individuals 
to  identify  issues  to  be  addressed  during 
the  course  of  the  project.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment.  No  formal  scoping 
meeting  is  planned  at  this  time. 

Agencies  and  individuals  interested  in 
submitting  comments  or  questions 
should  contact  the  NYSDOT  or  FHWA 
at  the  addresses  provided  above. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
progam) 

Victor  E.  Taylor, 

Division  Administrator,  FederaJ Highway 
Administration,  Albany,  New  York. 
December  16. 1986. 

(FR  Doc.  86-28987  Filed  12-24-86;  a4S  am] 
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Research  and  Special  Programs 
Administration 

Pipeline  Safety  User  Fees 

This  notice  states  the  policies  and 
practices  that  the  Research  and  Special 
Programs  Administration  (RSPA)  has 
adopted  to  implement  the  pipeline 
safety  user  fee  provisions  of  the 
Consolidated  Omnibus  Reconciliation 
Act  of  1985  (Reconcihation  Act)  (Pub.  L 
99-272;  April  7, 1986).  The  policies  and 
practices  are  in  effect  for  fiscal  year 
1987,  which  began  October  1, 1988.  They 


will  also  apply  to  ensuing  fiscal  years 
unless  changed  by  further  notice. 

Background 

Section  7005(a)(1)  of  the 
Reconciliation  Act  requires  the 
Secretary  of  Transportation  (whose 
responsibility  in  the  matter  is  executed 
by  RSPA)  to  establish  "a  schedule  of 
fees  based  on  the  usage,  in  reasonable 
relationship  to  volume-miles,  miles, 
revenues,  or  an  appropriate  combination 
thereof,  of  natural  gas  and  hazardous 
liquid  pipelines."  "Hie  Secretary  is  to 
"take  into  consideration  the  allocation 
of  departmental  resources"  in 
establishing  such  schedule.  Procedures 
for  the  collection  of  fees  must  be 
established  under  section  7005(a)(2). 

According  to  section  7005(a)(3)  of  the 
Reconciliation  Act,  the  fees  are  to  be 
assessed  to  persons  operating: 

(A)  All  pipeline  facilities  subject  to 
the  Hazardous  Liquid  Pipeline  Safety 
Act  of  1979  [HLPSA]  (49  U.S.C.  app.  2001 
et  seq.);  and 

(B)  All  pipeline  transmission  facilities 
and  all  liquefied  natural  gas  [LNG] 
facilities  subject  to  the  jurisdiction  of 
the  Natural  Gas  Pipeline  Safety  Act  of 
1968  [NGPSA]  (49  U.S.C.  app.  1671  et 
seq.). 

However,  under  section  7005(c)  the 
use  of  the  fees  collected  is  restricted  to 
"activities"  authorized  by  these  two 
safety  statutes.  Thus,  the  fee 
assessments  are  limited  to  persons  who 
operate  pipeline  facilities  that  are 
subject  to  RSPAS's  pipeline  safety 
regulations.  In  category  (A)  above,  these 
facilities  include  those  interstate  and 
intrastate  pipelines  carrying  petroleum, 
petroleum  products,  or  anhydrous 
ammonia  covered  by  49  CFR  Part  195. 
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Category  B  includes  interstate  and 
intrastate  natural  gas  transmtsston  lines 
subfed  to  49  CFR  Parts  191  and  1S2.  and 
liqufiOed  lutui-al  gas  facilities  to  which 
49  CFR  Part  183  applies.  Because  the 
jurisdiction  of  the  HLPSA  is  broader 
Hiaa  the  canvnt  scope  of  Part  196.  if 
RSPA  were  to  issue  regulations  under 
the  HLPSA  for  liquid  pipeline  facilities 
not  now  covered  by  P^rt  195,  the 
operators  of  these  facilities  woald  then 
become  liable  for  user  fees.  Such 
facilities  OHght  include  pipelines 
carrying  liquids  not  now  classified  as 
hazardous  under  Part  195:  pipelines 
carrying  petroleuni,  petroleum  products, 
or  aohydiXMis  anunoaia  by  gravity  or  at 
a  stress  level  of  20  percent  or  less  of  the 
specified  miaimuin  yield  strength  of  the 
pipe;  and  terminal  storage  facilities 
associated  with  hazardous  liquid 
pipelines. 

On  July  16. 1986.  RSPA  published  a 
notice  in  the  Federal  Register  (51  FR 
25782)  announcing  its  user  fee  policies 
and  collection  procedures  for  Bscal  year 
1986.  Adopting  an  alternative  peirnitted 
by  the  Reconciliation  Act,  RSPA 
established  the  fee  schedule  for 
pipelines  as  a  pro  rata  share  of  total 
program  costs  based  on  the  number  ol 
miles  of  pipeline  (gas  transmission  or 
hazardous  liquid)  each  operator  had  in 
service  at  the  beginning  of  fiscal  year 
1986.  The  mileage  of  gas  transmission 
lines  was  determined  from  calendar 
year  1984  annual  reports  filed  in 
accordance  with  Part  191.  Adjustments 
were  permitted  for  any  overcharge  due 
to  mileage  discrepancies  between 
calendar  year  1984  and  fiscal  year  1986. 
The  oirrent  mileage  of  hazardous  liquid 
pipelines  was  determined  by  operator 
inquiry. 

The  Reconciliation  Act  sets  a  limit  on 
fee  assessments  of  105  percent  of  Gscal 
year  appropriations.  However,  for  fiscal 
year  1986.  user  fees  were  based  on  105 
percent  of  projected  total  program  costs, 
since  these  costs  could  be  accurately 
determined  at  the  time  of  assessment, 
which  was  late  in  the  fiscal  year.  In 
accordance  with  the  directive  to 
consider  the  allocation  of  departmental 
resources,  total  program  costs  were 
divided  80  percent  for  gas  and  20 
percent  for  liquid,  less  the  costs  of  State 
grants-in-aid,  in  accordance  with  fiscal 
year  1966  budget  estimates. 

Thus  allowing  for  the  95  percent/5 
percent  authorized  split  of  appropriated 
grant-4n-aid  funds  between  gas  and 
liquid  Slate  programs  and  the  S  percent 
of  gas  program  costs  allocable  to  LNG 
activities,  the  fiscal  year  1986  fee 
schedule  for  p4peSne«  was  as  foUowr. 


User  fee  per  mile  sqwala  Cas  (Vqmrf)  pipeUne 

iMer  fees  divided  by  TouJ  ga» 

transmission  (liquid)  miles 
Gas  pipeline  aser  fees  equals  (1.0S)(ga8 

program  costs)  minus  Total  LNG  user 

fees 
Liquid  pipeline  user  fees  equals  (1.05)(liquid 

program  costs) 
Cas  progrwn  costs  equals  (.8)rTotal  program 

cost  minus  total  grants)  plus  (.95)( total 

grants) 
Liquid  program  costs  eqaais  (.2)(totsl 

program  costs  niaus  toUl  grants)  plus 

(.05)( total  grants) 

To  save  disproportionate  collection 
costs,  operators  with  less  than  10  miles 
of  gas  transmission  lines  or  30  miles  of 
hazardous  liquid  pipelines  were 
exempted  from  any  fee  assessment. 

The  user  fee  scltedule  for  lJ>iG 
facilities  was  established  on  the  basis  of 
storage  capacity  and  number  of  LNG 
plants. 
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This  schedule  resulted  in  a  reasonable 
distribution  of  total  fees,  which  were 
determined  approximately  as  follows: 

Total  LNG  user  fees  equals  (1.05]  (.05)  (Cas 
program  costs) 

Public  Partidpaliaii 

The  relatively  short  time  between 
enactment  of  the  Reconciliation  Act 
(Apil  17. 1986)  and  the  deadlme  for 
collection  of  fees  (September  30, 1986) 
made  it  impracticable  for  RSPA  to 
provide  a  suitable  period  for  public 
comment  before  the  policies  and 
practices  for  fiscal  year  1986  fee 
assessments  were  formulated  and 
adopted  as  final  la  its  ootioa  of  fiscal 
year  1986  policies,  RSPA  did,  however, 
invite  interested  persons  to  comment  on 
them  to  help  determine  whether  they 
should  be  continued,  modified,  or 
replaced  for  use  in  fiscal  year  1987. 

RSPA  received  written  comments 
from  33  persons  on  its  policies  and 
practices  for  assessing  user  fees.  Most  of 
the  comments  came  from  pipeline 
companies  in  the  form  of  a  protest  letter 
accompanying  payment  of  the  fee  and 
objecting  to  any  assessment  of  a  user 
fee.  The  others,  from  pipeline 
companies,  trade  associations,  and  State 
agencies,  were  in  response  to  the 
invitation  to  comment  Included  in  ^\e 
notice. 


Assessing  Local  Distribution  Companies 

About  40  percent  of  the  oomntenters 
objected  to  assessment  of  fees  against 
intrastate  pipelines  that  are  under  the 
safety  regulatory  jurisdiction  of  a  State 
agency.  Of  this  group,  some  contended 
that  Congress  did  not  intend  to  impose 
pipeline  user  fees  on  local  gas 
distribution  companies.  They  based 
their  arguments  on  the  legislative 
history.  In  particular,  an  excerpt  from 
House  Report  99-300  was  dted,  wherein 
at  page  497  the  Energy  and  Commerce 
Committee  (the  Committee)  states  the 
following  with  reference  to  a  Committee 
print  which  formed  the  basis  for  the 
pipeline  user  fees  provision  of  the 
Reconciliation  Act: 

In  addition,  under  paragraph  (a)(2),  the 
Secretary  may  establisli  such  procedures  as 
are  necessary  for  ease  of  administration  and 
to  prevent  inefficient,  dtiplieetive,  or  oouHter- 
.  productive  collection  costs.  The  Committee 
expects  that  DOT  will  not  ordinarily  impose 
user  fees  on  local  distribution  companies. 
Some  of  these  companies  are  so  smalt  that 
the  cost  of  cotlecling  the  fee  may  equal  or 
even  exceed  the  company's  fair  share  of  total 
program  costs.  Moreover,  to  the  extent  that 
transmission  pipvlioe*  serving  tlkea  lawfully 
pass  on  user  fees  to  them  in  their  rates,  local 
gas  distribution  companies  are  in  reality 
contributing  to  DOTs  salety  program  ooets. 

These  commenters  focused  attention 
on  the  Committee's  expection  that  "DOT 
will  not  ordmarily  impose  user  fees  on 
local  distribution  conspaniea."  Of 
course,  even  when  viewed  out  of 
context  "not  ordinarily"  does  not  mean 
never,  leaving  room  for  assessment  in 
some  cases.  When  viewed  in  its  proper 
context  though,  it's  clear  that  the 
Committee  had  something  in  mind  other 
than  wholesale  exemption  of  local 
distribution  companies.  The  Committee 
was  concerned  that  the  Secretary's 
collection  procedures  be  designed  to 
minimize  the  costs  of  collecting  fees. 
This  RSPA  did  by  exempting  from 
assessment  operators  with  less  than  10 
miles  of  transmission  tines.  Had  the 
Committee  intended  that  all  local 
distribution  companies  be  exempt  from 
paying  fees,  it  certainly  could  have 
included  in  the  bill  specific  language 
that  would  have  exempted  them,  but  it 
did  not 

Furthermore,  the  Reconciliation  Act, 
as  reported  out  by  conference  and 
enacted,  eliminated  much  of  the 
discretion  the  Committee  originally 
provided  the  Department  in  its  bill  In 
regard  to  imposition  of  fees,  in  the  Act 
the  scope  of  assessment  was  narrowed 
to  operators  of  transmission  facilities 
and  LNG  facilities.  Based  on  • 
reasonable  reading  of  section  700S(a)(3) 
of  the  Reconciliation  Act,  which  deniiy 


imposes  iee  liability  on  persons  that 
operate  all  pipeline  transmission 
facilities,  RSPA  does  not  agree  that 
Congress  intended  to  exclude  local 
distribution  companies  from  user  fee 
assessments.  Section  7e05(a)(3^  fm^her 
supports  this  condusion  by  extending 
liability  fw  lees  to  operators  of  LNG 
facilities.  Mo«l of  Anse  fat^i^es  are 
opevated  by  4«oal  Jisilributioa 
conpaataa. 

Aaodier  arpunent  oftao  raised  by 
local  Afftirijwrtifin  ooaapaaies 

they  would  have  t»  pay  twice: . 

directly,  and  then  indirectly  when  their 
gas  suppners.  the  liitei  state 
transmission  companies,  'pasn  their 
assesssaenis  U>  them  io  ^  toaa  of 
increased  rates.  AJthoqgb  it  is  not  m 
foregone  caaclusioa  thai  all  assessments 
to  intersta^  trsnsmiaaion  companies 
will  sia^ily  be  passed  to  lacal 
distribution  companies  and  industrial 
customers,  KSPA  believes  that  this  is  a 
likely  result  However,  it  is  equally 
likely  #iat  any  costs  passed  tfiro^gh  to 
the  rocal  (OsliRJuliuii  corapaines  yti^  in 
turn  be  paoned  to  S»etr  citstomets.  the 
consumers  trf  gas.  This  ability  of  local 
diotifcution  operators  to  pass  fee  costs 
to  conswiers  oiffiific«p(riy  teasens  the 
alleged  inequity  of  having  to  pay  twice. 

In  coondniag  tiiis  fadmesa  isms. 
RSPA  iMrtes  thai  Ckmgmm  kft  liie 
Department  little  discretion  in  maldBg 
assessBaeoU.  bydeckh^  wJucfa 
facilities  are  auLieci  to  user  ieea. 
Furthecmore,  Congress  was  aware  of  ^ 
fairness  issue.  As  reported  on  p^ge  494 
of  House  R«^ri  9&-30a  the  Conumttee 
recognized  RSPA's  concern  about 
"whefher  It  would  be  fair  to  assess  fees 
against  Just  the  largest  users."  In 
addition,  the  Committee  recognized  the 
General  Accomiting  ■Office  view:  **We 
believe  that  it  is  equitable  for  tnterstate 
pipeline  tsperatera  and  their  customers 
to  nnance  DOrs  safely  inspections, 
because  the  risks  tftat  these  inspections 
reduoe  are  entirely  created  by  the 
pipettne  operations."  {It  4s  impmtaiU  to 
understand  Aat  the  castoners  of 
interstate  pipofoie  operators  ftat  GAO 
thought  It  «quHa''Ue  Io  ossess  are  to  a 
very  large  extent  local  dMribution 
companies).  Tke  CwraititBe  ivsoh^d  the 
equity  canoem  by  ooMobding  tkat 
"iimsosttion  of  SMch  fees  wiaiidd  be  an 
extremely  smati  fiaaacial  burden  on 
pipetine  operators,  and  cuslMaeis." 

Pipeline  Transmission  Faciiities 

n  few  locsn  tfistn button  companies 
also  argued  that  the  "transmission  lines" 
in  their  systems  are  not  the  type  of 
"pipeline  traaMiteBioa  iaotlitics"  tbst 
ConfMos  JntMiiaH  to  aabject  to  tasar 
fees.  They  said  that  their  p^pelinas  only 


meet  the  sinictuoal  deSkutkBo  of 
"transmission  line"  for  reportiqg 
purposes  under  Part  101  (Le.,  operates  at 
a  hoop  stress  of  20  parcent  or  more  of 
specified  minimum  yield  strongth). 
Accordingly,  Aey  do  not  meet  the 
functional  aspects  of  the  deTmition  (Lc. 
transmit  gas  from  production  to  storage 
or  between  storage  Qelds,orfor  makiag 
wholesale  sales].  {The  deGniticn  of 
"transmission  line"  is  contained  in  the 
instructions  for  coiivletii\g  Ihe  Aiuiual 
Report  for  transmission  and  Gadierinj 
Systems,  Form  RSPA  7100.2-1.  whidi 
under  49  CFR  191.13  must  be  filed  wth 
RSPA  by  operators  of  intrastate 
distribution  systems  that  contain 
transmission  lines.  The  same  definition 
appears  in  49  CFR  Part  1B2.J  These 
commenters,  however,  did  not  ex^ain 
how  the  structural  versus  fainctional 
distinction  is  significant  uader  the 
Reconciliation  Act  and  KSPA  can 
discern  no  significanee. 

In  Ae  absence  of  a  ddfadtion  of 
"pipeline  transmissiBn  faclttties"  in  the 
Reconciliation  Act  or  any  discnssion  of 
the  meaning  of  the  tens  im  i^  legislative 
history.  RSPA  applied  the  established 
rsgulDTOi  y  oennnion  ev    iiansnussion 
line."  Applying  tbe  term  m  this  way 
constitutes  a  reaaonaMe  tnterpretation 
of  its  menmng.  It  aloo  fatdlitales  the 
administration  off  useis  fees  by  enabling 
RSPA  to  -use  avsfleUe  nJleage  data  fbr 
transmission  fines.  Considering  that  fees 
collected  h<on  operators  of  "^pipeline 
transmission  facaities'"  are  to  fand 
RSPA^s  activities  under  the  NGRA.  it  is 
fair  to  assanie  CongKos  meant  tfie  tern 
to  be  applied  oonsisttit  «4di  the 
terminology  of  regalatkms  isaoed  onder 
theNGPSA. 

Jurisdictioa  Over  lairastate  Pipelines 

Some  caBmenters  who  operaie 
intrastate  pipalines  ksl  are  oader  Ike 
safety  piriachtAioD  of  a  eertifiBd  State 
agency  argued  41b  t  theae  pipelines  are 
not  legaUy  aid^ect  to  pipaMne  uaer  fees 
because  diey  are  aot  si^ject  to  the 
NGPSA  or  the  fU^SA.  TIk  TOtion  that 
these  pipelines  are  not  under  the 
jurisdiction  of  the  NGPSA  or  the  HLPSA 
comes  from  a  proviaioa  sa  each  statute 
which  excludes  tbem  fixua  OOTs 
authority  "to  prescribe  safety  standards 
and  enforce  rmapluinrf  math  such 
standards. "  {48  USC  app.  1«74  and  2004). 

The  purpose  of  this  proviaioa. 
however,  is  to  allow  ratified  State 
agencies,  rather  than  DOT.  to  enforce 
the  Federal  safety  staadanis  against 
intrastate  pipeiiaes  understate 
jurisdiction,  it  by  no  meaas  removes 
these  intrastate  p'p^linpr  from  OOTs 
general  regulatory  aulbocify  ttoder  each 
statute.  This  genaral  n^ulatory 
authority  iochides  the  pcwnc  to  issue 


saXety  standards  applicable  io  iatnstata 
pipelines  that  are  laiw  adapied  aad 
enforced  by  certified  State  ^^Baoies.  tbe 
power  to  issue  and  enforce  hazardous 
facility  orders  against  iotraatale 
pipelines,  the  autbonty  to  ooiiect 
itrfomation  or  require  accident  reports 
from  operatons  of  intrastate  pipehnea. 
and  tbe  authority  to  inspect  inlrastate 
pipelines  to  monitor  tbe  perfonnaace  of 
certified  State  agencies  ta  antovii^ 
compliance  %vitb  tbe  Federai  staadanis. 
Inasmuch  as  intcastate  pipelines  oader 
the  enforcement  authority  of  a  certified 
State  agency  still  come  tinder  the 
NGPSA  or  HLPSA  for  these  general 
regulatory  purposes,  and  OOt  condnels 
activities  to  carry  oot  tbese  purposes, 
the  user  fee  assessments  against  tbese 
intrastate  pipeimes  are  le^timate  under 
the  ReooBcibatioa  Act 

Relating  Fees  to  Grants-in-aid 

Some  intrastate  operators  and  State 
agencies  contended  that  DOT  aser  iees 
for  intrastate  pipelines  were  unfair 
because  they  were  not  assessed  in 
proportion  to  tXTTs  share  of  State 
enforcement  costs  as  represented  by  Ae 
grant-in-aid  payments  te  the  State. 
These  commenters  were  concerned  Aat 
in  States  that  pay  more  of  tbeh- 
enforcement  costs  than  oAer  States, 
because  they  receive  less  grant-in-aid 
funds  than  other  States,  ^  fees  DOT 
collects  in  excess  of  its  grant-in-aid 
expenditures  go  to  subs^fize  tf»e 
enforcement  programs  of  other  States. 

This  alleged  inequity  arose  because  in 
fiscal  year  1986  each  pipeline  operator 
was  assessed  a  pro  rata  share,  based  on 
mileage,  of  DOTs  total  gas  or  liquid 
program  costs,  indudiqg  total  State 
grant-in-aid  costs.  Thus.  In  South 
Carolina,  for  example,  which  decls  not 
to  receive  grant-in-aid  funds,  intrastate 
gas  operators  may  have  paid  for  some 
small  portion  of  DOTs  total  gas 
pro-am  costs  that  were  not  actually 
incurred  in  South  Carolina.  This 
situation  would  have  been  minimized,  of 
course,  had  South  Carolina  accepted  the 
grant-in-aid  funds  that  were  available  to 
it 

RSPA  believes,  however,  that  the 
Reconciliation  Act  does  not  allow  the 
fee  schedule  to  be  established  in 
relation  to  State-by-State  grant-in-aid 
expenditures.  The  Act  tightly  controls 
RSPA's  discretion  in  setting  fees.  Fees 
must  be  based  on  miles,  volume-miles, 
or  revenue,  and  in  "consideration  of  the 
allocation  of  departmental  resources." 
This  last  control  on  RSPA's  discretioa 
allows  higher  fees  for  facilities  that 
demand  a  disproportiosuite  share  of 
DOT  resouroes  and  allocalion  according 
to  whether  costs  are  due  Ut  gas  or  li<pud 
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lines.  However,  it  would  greatly  expand 
the  intent  of  this  provision  to  establish 
fees  on  the  basis  of  grants  to  State 
agencies. 

No  doubt  more  grant  money  is 
allocated  to  some  States  than  others,  but 
State  sharing  of  Federal  program  costs  is 
inherent  in  the  Federal  system  of 
government.  Any  attempt  to  introduce 
State  based  expenditures  into  the  fee 
schedules  would  require  complex 
formulations  that  would  only  serve 
parochial  not  Federal  interests. 
Moreover,  it  would  require  mileage  or 
other  data  on  a  State  basis,  which  is  not 
available  except  through  further 
industry  inquiries.  In  enacting  user  fees. 
Congress  did  not  intend  any  formulation 
that  would  be  unduly  burdensome  to 
administer.  In  view  of  these 
considerations  and  the  controls  on 
discretion,  RSPA  has  not  changed  its 
assessment  policy  to  allocate  fees 
according  to  State  grant-in-aid 
allocations. 

Mileage  as  Fee  Basis 

About  30  percent  of  the  commenters 
objected  to  pipeline  mileage  as  the  basis 
for  assessing  fees.  There  were  two  main 
arguments  raised  against  using  mileage 
as  the  fee  basis:  (1)  Volume-miles  is  a 
more  accurate  indicator  of  the  pipeline 
"usage"  for  which  fees  are  assessed.  (2) 
Mileage  alone  does  not  reflect  DOTs 
enforcement  expenditures  which  are 
focused  more  on  pipelines  of  large 
capacity  in  populated  areas,  than  on 
long,  low  pressure,  small  diameter  lines 
in  slightly  populated  areas. 

RSPA  recognizes  there  are  good 
arguments  in  favor  of  using  volume- 
miles  rather  than  mileage  as  an 
assessment  basis.  However,  in 
determining  an  appropriate  assessment 
basis,  RSPA  favors  pipeline  mileage 
because  it  is  simple  to  administer  and 
serves  as  an  indication  of  the  allocation 
of  resources.  In  RSPA's  experience,  long 
pipelines  of  small  diameter  require  just 
as  much  if  not  more  enforcement  effort 
than  shorter  pipelines  of  large  diameter. 
Furthermore,  mileage  was  supported  by 
the  trade  associations  representing  the 
industry  that  commented  on  the  notice. 
Therefore.  RSPA  continues  to  believe 
that  mileage  is  the  best  method  for 
assessments,  and  will  use  mileage  for 
the  fiscal  year  1987  fee  assessments. 

Administrative  Procedure 

A  few  commenters  argued  that  the 
administrative  procedure  by  which  the 
user  fee  schedule  was  adopted  was 
improper.  These  commenters  objected  to 
the  lack  of  a  comment  period  in  advance 
of  establishment  of  the  fee  schedule. 
RSPA  regrets  that  because  of  the 
relatively  short  time  between  enactment 


of  the  Reconciliation  Act  (April  7. 1986) 
and  the  statutory  deadline  by  which 
RSPA  had  to  collect  pipeline  mileage 
data  and  assess  and  collect  fees 
(September  30, 1986).  it  was 
impracticable  to  permit  public 
participation  in  the  development  of  the 
fee  assessment  and  collection  policies 
for  fiscal  year  1986.  It  was  decided, 
however,  to  announce  tlie  fee 
assessment  and  collection  policies  in  the 
Federal  Register  before  formal 
assessment  notices  were  mailed,  and  to 
request  comments  that  would  be 
considered  for  future  fiscal  year 
assessments.  A  comment  period  in 
advance  of  assessment  was  not  required 
by  the  Reconciliation  Act.  and  RSPA 
believes  that  publication  of  the  July  16 
Federal  Register  notice  satisried  all  legal 
obligations  under  the  Administrative 
Procedure  Act  for  publication  of 
statements  of  agency  policy  and 
interpretation  developed  to  implement 
the  pipeline  user  fee  provisions  of  the 
reconciliation  Act. 

Jointly  Owned  Pipelines 

One  of  the  commenters  requested  that 
jointly  owned  (or  leased),  or  partnership 
pipelines,  with  undivided  interests,  be 
assessed  only  once.  After  payment  of 
the  fee.  its  cost  would  then  be  shared  by 
agreement  among  the  individual  owners. 
RSPA  did  not  deliberately  assess  a 
single  pipeline  more  than  once.  But,  this 
result  could  have  occurred  if  the  same 
pipeline  was  reported  by  each  of  the 
joint  owners  in  annual  reports  submitted 
under  Part  191  or  in  response  to  the 
mileage  inquiries  RSPA  made  last 
summer.  Joint  operators  in  this  situation 
who  believe  they  were  overcharged  for 
fiscal  year  1986  may  request  an 
adjustment.  To  prevent  any  similar 
overcharges  for  fiscal  year  1987.  RSPA 
suggests  that  the  operators  involved 
notify  RSPA  as  soon  as  possible  which 
of  them  is  to  pay  the  fee.  RSPA  will  then 
delete  the  overlapping  mileage  from  its 
calculation  of  assessment  per  mile. 

Method  of  payment 

One  commenter  remarked  that  RSPA's 
policy  of  requiring  certified  checks  or 
money  orders  within  30  days  of 
assessment  was  too  burdensome.  The 
30-day  period  was  needed  in  1986  to 
meet  the  Congressional  intent  that 
collections  be  made  in  the  same  fiscal 
year  as  costs  incurred.  Since  this  should 
not  cause  a  problem  in  1987,  RSPA  will 
allow  operators  at  least  60  days  after 
assessment  before  payment  is  due  and 
interest  charges  begin  to  run.  Also,  upon 
further  consideration,  RSPA  believes 
that  payment  by  personal  or  corporate 
check  is  acceptable,  and  will  be  allowed 


in  1987  as  an  alternative  to  certified 
checks  or  money  orders. 

Hearing 

Several  operators  requested  an 
opportunity  to  meet  with  RSPA  to 
discuss  the  arguments  they  made 
against  the  user  fee  policies.  These 
requests  have  not  been  granted  because 
the  issues  raised  were  not  unusual,  and 
adequate  non-conflicting  information 
germane  to  the  issues  was  available 
from  other  sources  without  holding  an 
individual  or  public  hearing. 

Fiscal  year  1987  Assessments  and 
Collection  Procedures 

In  consideration  of  the  foregoing. 
RSPA  has  adopted  the  1986  fee  schedule 
for  use  in  fiscal  year  1987  and  later 
years,  with  the  exception  that  the 
amounts  actually  assessed  will  be  based 
on  fiscal  year  appropriations  instead  of 
projected  total  program  costs. 

Mileage  data  for  gas  transmission 
lines  will  continue  to  be  taken  from  the 
calendar  year  annual  reports.  For  liquid 
pipelines,  however,  the  mileage 
collected  in  the  summer  of  1986  will  be 
used  until  updated  mileage  information 
becomes  available  through 
establishment  of  an  annual  report 
requirement,  which  will  be  proposed 
next  year. 

The  LNG  assessments  will  be  the 
same,  but  may  vary  proportionately  in 
future  years  as  expenditures  changes. 

The  procedures  for  collecting  fees  will 
not  change  in  1987  except  with  regard  to 
the  payment  method,  as  noted  above, 
and  in  making  necessary  adjustments. 
Adjustments  for  mileage  discrepancies 
will  be  made  by  subtracting  the  amount 
of  recognized  overcharge  from  the 
amount  due  or  by  remitting  any  over- 
payment, instead  of  making  a  deduction 
from  the  subsequent  fiscal  year 
assessment.  However,  if  at  the  end  of  a 
fiscal  year  the  actual  program  costs  are 
less  than  the  fiscal  year  assessments 
based  on  appropriations,  the  difference 
will  be  applied  as  a  credit  to  reduce  the 
next  year's  assessments. 

The  assessments  for  fiscal  year  1987 
shoud  be  mailed  in  February  1987. 
Mailings  in  future  years  will  depend  on 
the  timing  of  fiscal  year  appropriations, 
but  should  not  t>e  sooner  than  February 
of  the  fiscal  year  concerned. 

Issued  in  Washington.  DC  on  December  22. 
1986. 

Robert  L  PauUin, 
Director.  Office  of  Pipeline  Safety. 
[PR  Doc.  86-29002  Filed  12-24-86;  8:4S  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

(Notice  No.  614] 

Comroarca  Jn  Exploalvea;  IJat  Of 
Explosiva  Materials 

PuwuAt  to  tbe  prffiTgJitns  ^rf  "^T*M?fi 
841(d)  of  Title  18.  United  States  Code, 
and  27  CF1tU.2S.  tbe  Diicolor.  Bimau  of 
Alcohol,  Tobacco,  and  Firearms,  must 
publlflli  and  reprise  at  least  tmnualiy  in 
the  Federal  Regktor  a  Hst  o(exp)otiivefl 
determined  to  be  iwithia  the  covecage  of 
18  U.S.C.  Chapter  40.  bnportatioa 
Manuiactune.  Oistritnilkin  and  Storage 
of  Explosive  Materials.  Hub  Qiapter 
covers  not  only  explosives,  but  also 
blasting  agents  and  detonalon.  all  of 
which  are  defined  as  explx}8ive 
materials  In  section  841(c}  of  Title  18, 
United  States  Code. 

AccordlAgly.  the  following  is  the  1987 
List  oTExploaive  Materials  subject  to 
regulation  under  18  U.S.C.  Chapter  40, 
which  includes  both  the  list  of 
explosives  (including  detonators) 
required  to  be  published  in  the  Fadecal 
Register  and  bla8tii\g  agents.  The  list  Is 
intended  to  also  include  any  and  all 
mixtures  containing  any  of  the  inaterials 
in  the  list.  Materials  constituting 
blasting  agents  are  marked  by  an 
astenik.  While  the  Rst  is 
compffchensive.  it  is  not  aH  induaive. 
The  fact  that  an  explosive  material  may 
not  be  OB  the  list  does  not  mean  diat  it  is 
not  within  the  coverageof  thelawif  it 
otherwise  meets  the  statutory 
definitioira  In  section  841  of  TWe  18, 
United  States  Code.  Explosive  materials 
are  listed  alphabeticaBy  by  their 
common  names  followed  by  chemical 
names  and  synonyms  in  brackets.  Tliis 
revised  list  supersedes  die  last  of 
Explosive  Materiab  dated  December  It). 
1965  (90  nt  90S78)  and  wiB  be  effecttve 
as  of  January  1, 1987). 

UstafExpbdva 


Acetylidea  of  heavy  metals. 

Attuninum  containing  poiymetic  propellant. 

AluiuiiiooD  o|riu>rite  explosive, 

AnntejL 

AawMl. 

Ammonal. 

AfflmonJum  nitraXs  explosive  mixtufea  {cap 
sensitive). 

Anunouiuiii  iifliale  cxploflfve  uiAtwes 
(non  cap  sensitive). 

Aromatic  nUn-ooetpMnd  ovlMive 
mixtuet. 

AmmoniuiB  percidorate  having  particle  size 
less  than  15  microns. 

Ammonium  perchlorate  composite 
propellant 


Ammonium  picrate  [picrate  of  ammonia. 
Explosive  D). 

Ammonium  salt  lattice  with  isewBipliuusly 
substituted  iaergmk  «rit8. 

*A^fFO  [ammonium  nitrate-lue!  ofi]. 
B 

Baratol. 

BaronoL 

BEAF  (1, 2-bl8  (2. 2-dffl»iori>* 
nitroacetoxyethane]]. 

Black  powder. 

Black  powder  based  explosive  mixturet. 

'Blastijij;  agents,  nitro-caibo-oitratsa, 
including  non  cap  sensiBve  sluny  and  water- 
gel  explosives. 

Blasting  caps. 

Blasting  gelatin. 

Blasting  powder. 

Blasting  [bis  /trinitn>el^U  caibanate}. 

BTNEN  [liis  (triaUroetlyFl}  nUnmioe]. 

BTTN  (1.2.4  butanetriol  trinitrate). 

Butyl  tetryl. 

C 
Calcium  nitrate  explosive  aanawe. 
Cellulose  hexanitrate  explosive  mixture. 
Chlorate  explosive  mixtures. 
GompositioB  A  Mid  yariaBwus. 
Composition  B  and  variatiofM. 
Compositkxi  C  wtd  variatieBs. 
Copper  ecHyl4()e. 
Cyanuric  triazhte. 

r]  rlnti  iiiii  Itij  li  III  liliiWiiMiiiii  i[ItDX1. 
Cyclotetramethylene  teti  iilh  matee  JlftlX]. 

D 

DATB  [diaminotrinitrobenzeiie]. 
DDNP  [HUTf»^iinitr»pk».ojj 

DECDN  [diethylea^^jcal  diaitrai^. 

Detaaaiing  cand. 

Detonatacs. 

Dioetkyid  dinietl^  ■"-^-rr  dituteate 
composition. 

Dinitroethyleneurea. 

DinitraglycariBe  JglfoaBd  lUaitrst^ 

Dinitrophenol. 

"intlrTTphnnitlntas 

Dinitrophenyl  hydrazine. 

Dinitroresorcinol. 

Dinitrotoluene-sodium  nitratiT  «m>lMti>w 
mixtures. 

DIPAM. 

Dipicryl  sulfone. 

Dipicrylamine. 

DNDP  [dinitropentano  niM^. 

DNPA  [2.  2-dinitropBaM4«eiytele}. 

Dynamite. 


.    EDDN  (ethylene  diamine  dinitrate] 

EDNA 

Ednatol. 

EDNP  [ethyl  4. 4-dinitropentanoateJ. 

Btythritol  te«iwia«fc  aMiilml w. 

JSstora  of  nilro-nRMdttilBS  MOMMift. 

EGDN  (ethylew  ^ycat^saHraH- 

Ethyi-tetiyl. 

Explosive  conitrates. 

Explortve  feUtiiM. 

Explosive  mixtures  containing  oxygea 
n*lAasif\g  'iirn'iBfr  salts  awl  fcydmcajhans 

Explosive  mixtures  coaAaiaiqg  oxxgea 
releasing  inoi^BBicaaUs  and  nilro  boAes. 

Explosive  mixtures  containing  oxygen 
releasing  inorganic  salts  and  water  insoluble 
fuels. 


Explosive  mixtures  nnntninti^  nirjfjgn 

releasing  inorganic  salts  and  rratrr  soiubie 
fuels. 

Explosive  mixtures  containing  sensitized 
nitronetiiaae. 

Explosive  mixtures  mntainJM 
tetranitrometiiane  (nitra  fciinj 

Explosive  nitro  mrnpeiiads  af  aratastic 
hydrocartxna. 

Explosive  "Tganif  nitrate  aititut^f, 

Explosive  liquids. 

Explosive  powders. 


Fulminate  of  menaiiy. 
Fulminate  of  silver. 
Fulminating  gold. 
Fulminating  mercury. 
Fulminating  platinum. 
Fulminating  silver. 

G 

Gelatinized  nitrocellulose. 
Gem-dinftro  aliphatie  expfesive  mixtures. 
Guanyl  nitrosamino  guanyt  tetrazeoe. 
Guanyl  nitrosamino  guanyiideae 
hydrazine. 
Guncotton. 

H 

Heavy  metal  azides. 
llexanite. 

Hexanitrodiphenylamine. 
HexanitiDstJlbeiie. 

Hexogene  or  octogene  and  a  nitrated  N- 
methylaniline. 
Hexolites. 

HMX  {cydo-l,3L&7-tetraiBe<Hyien»^4AB' 
tetranitramine;  Octogen]. 

Hydrazinium  nitrae^hydradntv,'alusmnuB 
explosive  system. 

Hydrazoic  add. 


Igniter  cord. 

Igniters. 

Initiating  tubs  systsias. 


KDNBF  [potassium  dinltrabenzo-hiroxaae]. 
L 

Lead  azide. 

Lead  mannite. 

Lead  mononitronesorcinate. 

Lead  picrate. 

Lead  salts,  explosive. 

Lead  styptmate  (styphnate  of  lead,  lead 
trinitroresorcinate). 

Liquid  nitrated  polyol  and 
trimethylolethane. 

Liquid  oxygen  explosives. 

M 

Magnesium  ophorite  explosives. 

Mannitol  hexanitrate. 

MD^fP  [methyl  4,4-dinltropentaiioete}. 

MEAN  [monoethanolamlns  aita'ste). 

Mercuric  fufaninatB. 

Mercury  oxalate. 

Mercury  tartrate. 

Metriol  trinitrate. 

Minol-2  [40%  TNT,  40%  ammo&ittm  nitrate, 
20%  aluminum). 

MMAN  [monomethylamine  nitrate]; 
methylamine  nitrate. 
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Mononitrotoluene-nitroglycerin  mixture. 
MonopropellanU. 

NIBTN  [nitroisobulametriol  trinitrate). 

Nitrate  sensitized  with  gelled  nitropafaffin. 

Nitrated  carbohydrate  explosive. 

Nitrated  glucoside  explosive. 

Nitrated  polyhydnc  alcohol  explosives. 

Nitrates  of  soda  explosive  mixtures. 

Nitric  acid  and  a  nitro  aromatic  compound 
explosive. 

Nitric  acid  and  carboxylic  fuel  explosive. 

Nitric  acid  explosive  mixtures. 

Nitro  aromatic  explosive  mixtures. 

Nitro  compounds  of  furane  explosive 
mixtures. 

Nitrocellulose  explosive. 

Nitroderivative  of  urea  explosive  mixture. 

Nitrogelatin  explosive. 

Nitrogen  trichloride. 

Nitrogen  tri-iodide. 

Nitroglycerine  |NG,  RNG,  nitro.  glyceryl 
trinitrate,  trinitroglycerine]. 

Nitroglycide. 

Nitroglycol  (ethylene  glycol  dinitrate, 
EGDN) 

Nitroguanidine  explosives. 

Nitroparaffins  Explosive  Grade  and 
ammonium  nitrate  mixtures. 

Nitronium  perchlorate  propellant  mixtures. 

Nitrostarch. 

Nitro-substituted  carboxylic  acids. 

Nitrourea. 


Ocfogen  (HMXJ. 

Octol  [75  percent  HMX,  25  percent  TNT]. 

Organic  amine  nitrates. 

Organic  nitramines. 


PBX  (RDX  and  plasticizer). 

Pellet  powder. 

Penthrinite  composition. 

Pentolite. 

PYX  (2.&-bis(picrylamino)-3<5- 
dinitropyridine 

Perchlorate  explosive  mixtures. 

Peroxide  based  explosive  mixtures. 

PETN  [nitropentaerythrite,  pentaerythrite 
tetranitrate.  pentaerythritol  tetranitratej. 

Picramic  acid  and  its  salts. 

Picramide. 

Picrate  of  potassium  explosive  mixtures. 

Picratol. 

Picric  acid  (explosive  grade). 

Picryl  chloride. 

Picryl  fluoride. 

PLX  (95%  nitromethane.  5% 
ethylenediamine). 

Polynitro  aliphatic  compounds. 

Polyolpolynitrate-nitrocellulose  explosive 
gels. 

Potassium  chlorate  and  lead  sulfocyanate 
explosive. 

Potassium  nitrate  explosive  mixtures. 

Potassium  nitroaminotetrazole. 

R 

RDX  [cyclonite.  hexogen.  T4.  cyclo-1.3.5.- 
trimethylene-2,4,6,-trinitramine;  hexahydro- 
1.3.S-trinitro-S-triazine]. 


Safety  fuse. 

Salts  of  organic  amino  sulfonic  acid 
explosive  mixture. 

Silver  acetylide. 

Silver  azide. 

Silver  fulminate. 

Silver  oxalate  explosive  mixtures. 

Silver  styphnate. 

Silver  tartrate  explosive  mixtures. 

Silver  tetrazene. 

Slurried  explosive  mixtures  of  water, 
inorganic  oxidizing  salt,  gelling  agent,  fuel 
and  sensitizer  (cap  sensitive). 

Smokeless  powder. 

Sodatol. 

Sodium  amatol. 

Sodium  azide. 

Sodium  dinitro-oriho-cresolale. 

Sodium  nitrate-potassium  nitrate  explosive 
mixture. 

Sodium  picramate. 

Squibs.  ".' 

Styphnic  acid.  ■        '   ' 


Tacot  [tetranitro-2,3.5.6-dibenzo-1.3a.4,6a- 
tetrazapentalene). 

TATB  (triaminotrinitrobenzenej. 

TECDN  (triethylene  glycol  dinitrate). 

Tetrazene  (tetracene,  tetrazine.  1(5- 
tetrazolyl)-4-guanyl  tetrazene  hydrate). 

Tetranitrocarbazole. 

Tetryl  (2,4.6  tetranitro-N-methylaniline). 

Tetryfol. 

Thickened  inorganic  oxidizer  salt  slurried 
explosive  mixture. 

TMETN  (trimethylolethane  trinitrate). 

TNEF  (trinitroethyl  formal). 

TNEOC  (frinitroethylorthocarbonate). 

TNEOF  [trinitroethyl  orthoformate). 

TNT  [trinitrotoluene,  trotyl,  trilite.  triton). 

Torpex. 

Tridite. 

Trimethylol  ethyl  methane  trinitrate 
composition. 

Trimethylolthane  trinitrate-nitrocellulose. 

Trimonite. 

Trinitroanisole. 

Trinitro  benzene. 

Trinitrobenzoic  acid. 

Trinitrocresol. 

Trinitro-meta-cresol. 

Trinitronaphlhalene. 

Trinitrophenetol. 

Trinitrophloroglucinol. 

Trinitro  resorcinol. 

Tritonal. 

U 

Urea  nitrate. 
W 

Water  bearing  explosives  having  salts  of 
oxidizing  acids  and  nitrogen  bases,  sulfates, 
or  sulfamates  (cap  sensitive). 

Water-in-oil  emulsion  explosive 
compositions. 

Xanthamonas  hydrophilic  colloid  explosive 
mixture. 

FOR  FURTHER  INFORMATION  CONTACT: 

Firearms  and  Explosives  Operations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 


Firearms,  1200  Pennsylvania  Avenue, 

NW,  Washington,  DC  20226  (202-566- 

7591). 

Stephen  E.  Higgins. 

Director. 

December  18. 1986. 

[FR  Doc.  86-29056  Piled  IZ-ZA-M:  8:45  am) 

BIU.IMQ  COOC  M10-3t-M 


VETERANS  ADMINISTRATION 

Advisory  Committee  on  Cemeteiies 
and  Memoiials;  Meeting 

The  Veterans  Administration  gives 
notice  that  a  meeting  of  the 
Administrator  of  Veterans  Affairs' 
Advisory  Committee  on  Cemeteries  and 
Memorials,  authorized  by  38  U.S.C.  1001, 
will  be  held  at  the  Centra!  Office  of  the 
Veterans  Administration,  810  Vermont 
Avenue.  NW..  Washington,  20420,  on 
February  13, 1987,  in  Room  1010. 

The  session  will  begin  at  9:00  a  jn.  to 
conduct  routine  business.  The  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  wliich  is  about  twenty 
persons.  Those  wishing  to  attend  should 
contact  Mrs.  Ann  Stone  in  the  Office  of 
the  Chief  Memorial  Affairs  Director 
(phone  202-223-2396]  not  later  than  12 
noon,  EST  January  23, 1987. 

Any  interested  person  may  attend, 
appear  before,  or  file  a  statement  with 
the  Committee.  Individuals  wishing  to 
appear  before  the  Committee  should 
indicate  this  in  a  letter  to  the  Chief 
Memorial  Affairs  Director  (40)  at  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  In  any  such  letters,  the  writers 
must  fully  identify  themselves  and  state 
the  organization  or  association  or 
person  they  represent.  Also,  to  the 
extent  practicable,  letters  should 
indicate  the  subject  matter  they  want  to 
discuss.  Oral  presentations  should  be 
limited  to  10  minutes  in  duration.  Those 
wishing  to  file  written  statements  to  be 
submitted  to  the  Committee  must  also 
mail,  or  otherwise  deliver,  them  to  the 
Chief  Memorial  Affairs  Director.  Letters 
and  written  statements  as  discussed 
above  must  be  mailed  or  delivered  in 
time  to  reach  the  Chief  Memorial  Affairs 
Director  by  12  noon  EST  January  23, 
1987.  Oral  statements  will  be  heard  only 
between  9  and  10  a.m. 

Dated:  December  9. 1986. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez. 
Committee  Management  Officer. 
[FR  Doc.  86-29030  Filed  12-24-86:  8:45  am) 
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This  section  of  the  FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Govemment  in  ttie  Sunshine 
Act"   (Pub.   L   94-409)  5   U.S.C.   552b(e)(3). 


COMMOOITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m..  January  2, 
1987. 

place:  2033  K  St.,  NW.,  Washington. 

DC.  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[HI  Doc.  86-29102  Filed  12-23-86: 11:06  am) 

BILUNQ  CODE  O$l-01-M 


COMMOOITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  January  6. 
1987. 

place:  2033  K  St.,  NW..  Washington. 
DC.  5th  Floor  Hearing  Room. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Applicdiion  of  the  Chicago  Mercantile 
Exchange  for  designation  as  a  contract 
market  in  Feeder  Cattle  Options 

Termination  of  the  pilot  status  for  agricultural 
options  and  options  on  physicals 

Addendum  to  the  second  Quarter  Goals— 
Cdttle  Survey 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  86-29103  Filed  12-23-86: 11:07  am) 

BILUNG  COOC  tSSI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:00  a.m..  January  13, 
1987. 

place:  2033  K  St.,  NW..  Washington. 
DC,  5th  Floor  Hearing  Room. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED:  Briefing  by 
the  National  Futures  Association. 

CONTACT  PERSON  TOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  86-29104  Filed  12-23-86;  11:08  am) 

BILLtMO  COOC  USI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:30  a.m..  January  13, 

1987. 

place:  2033  K  St..  NW..  Washington. 

DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
enforcement  review. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  86-29105  Filed  12-23-86;  11:09  am) 

BILLING  COOC  S3S1-01-M 


commodity  futures  trading 
commission 

time  and  date:  11:00  a.m.,  January  13, 

1987. 

place:  2033  K  St..  NW..  Washington. 

DC.  8th  Floor  Conference  Room. 

STATUS:  Closed. 

matters  to  be  considered: 

Enforcement  Matters. 
contact  person  for  more 
information:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb. 

Secretory  of  the  Commission. 

[FR  Doc.  86-29106  Filed  12-23-86: 11:10  am] 

BILUMG  CODC  USI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m..  January  16. 
1987. 

place:  2033  K  St..  NW..  Washington, 
DC,  8th  Floor  Conference  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  86-29107  Filed  12-23-86;  11:11  am] 
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COMMOOITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10.00  a.m.,  January  21. 
1987. 

place:  2033  K  Street.  NW..  Washington. 
DC.  5th  Floor  Hearing  Room. 
STATUS:  Open. 


Federal  Register 

Vol.  51.  No.  248 

Monday.  December  29.  1986 


MATTERS  TO  BE  CONSIDERED: 

Application  of  the  New  York  Futures 
Exchange  for  designation  as  a  futures 
contract  market  in  the  Russell  1000.  2000. 
3000  Indices 

Application  of  the  Chicago  Mercantile 
Elxchange  for  designation  as  a  contract 
market  in  Random  Length  Lumber  options 

Proposed  amendments  to  Part  9 — Rules 
relating  to  the  review  of  Exchange 
disciplinary  or  other  adverse  action 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb.  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  86-29108  Filed  12-23-86: 11:12  amj 

BILUftO  CODE  USI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  llflO  a.m..  January  21. 
1987. 

place:  2033  K  St..  NW..  Washington, 
DC.  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
enforcement  review. 
CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  86-29109  Filed  12-23-86;  11:13J 

BILLING  COOC  USI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:30  a.m..  January  21, 
1987. 

PLACE:  2033  K  St..  NW..  Washington. 
DC.  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 
CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  86-29110  Filed  12-23-86;  11:14  am] 

BILLING  COOC  S3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m..  January  23, 
1987. 

place:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Conference  Room. 
STATUS:  Closed. 

matters  to  be  considered:  Market 
Surveillance  Matters. 
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CONTACT  PCRSON  FOII  MOfIC 
INFOAMATION:  jean  A.  Webb.  2M-6S14. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  80-29111  Ptied  12-23-86: 11:15  am] 

HIXiNO  COM  us  1-01-41 

COMMOOrrv  PUTUHSS  TRAOtNa 
COMMtSSIOM 

TIME  AND  DATE:  11:00  ajn..  January  30. 
1987. 

PLACE  2033  K  St..  NW..  Washington. 
DC,  8th  Floor  Conference  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 

Surveillance  Matters. 
CONTACT  PCRSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc  86-29112  Filed  12-23-86:  8:45  am} 

BIUJMQ  COM  t3S1-01-M 

FEDERAL  OEPOSrr  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:40  p.m.  on  Thursday.  December  18, 
1986,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to: 

(A)  adopt  a  resolution:  (1)  Making  funds 
available  for  the  payment  of  insured  deposits 
made  in  First  Bank  A  Tmst  Co.,  Booker. 
Texas,  which  was  closed  by  the  Acting 
Banking  Commissioner  for  the  State  of  Texas 
on  Thursday.  December  18, 1986;  (2) 
accepting  the  bid  of  The  First  National  Bank 
of  Perryton.  Perryton,  Texas,  for  the  transfer 
of  the  insured  and  fullyt  secured  or  preferred 
deposits  of  the  closed  bank:  and  (3) 
designating  The  First  National  Bank  of 
Perryton.  Perryton.  Texas,  as  the  agent  for  the 
Corporation  for  the  payment  of  insured  and 
fully  secured  or  preferred  deposits  of  the 
closed  bank: 

(B)(1)  accept  the  highest  acceptable  bid 
which  may  be  submitted  in  accordance  with 
the  "Instructions  for  Bidding"  for  the  transfer 
of  the  insured  deposits  made  in  Lago  Vista 
National  Bank.  Lago  Vista.  Texas,  which  was 
closed  by  the  Deputy  Comptroller  of  the 
Currency.  Office  of  the  Comptroller  of  the 
Currency,  on  Thursday,  December  18. 1986.  or 
(2)  in  the  event  no  acceptable  bid  for  an 
insured  deposit  transfer  transaction  is 
submitted,  make  funds  available  for  the 
payment  of  the  insured  deposits  of  the  dosed 
bank:  and 

(CHI)  accept  the  highest  acceptable  bid 
which  may  be  submitted  in  accordance  with 
the  "Instructions  for  Bidding"  for  the 
purchase  of  assets  of  and  the  assumption  of 
the  hability  to  pay  deposits  made  in 
Landmark  National  Bank.  Denver.  Colorado, 


which  was  scheduled  to  be  closed  later  in  (he 
day  by  the  Deputy  Comptroller  of  the 
Currency.  Office  of  the  Comptroller  of  the 
Currency,  or  (2)  in  the  event  no  acceptable 
bid  for  a  purchase  and  assumption 
transaction  is  submitted,  accept  the  highest 
acceptable  bid  for  an  insured  deposit  transfer 
transaction  which  may  be  submitted,  or  (3]  in 
the  event  no  acceptable  bid  for  either  type  of 
tranaactioa  is  subnittad.  aake  funds 
available  for  the  payment  of  the  insured 
deposits  of  the  closed  bank. 

In  calling  the  nseeting.  the  Board 
determined,  on  motion  of  Director  CC. 
Hope.  Jr.  (Appointive],  seconded  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  requirt  conaideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(a),  (c)(S)(A)(H),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  S62b(c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  December  22. 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  RotMnsoo. 
Executive  Secretary. 

[FR  Doc.  86-29141  Filed  12^23-86: 12:04  pmj 
HLUNQ  COM  S71«-ei-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:07  a.m.  on  Friday,  December  19. 
1986,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to:  (1)  Accept  the 
highest  acceptable  bid  which  may  be 
submitted  in  accordance  with  the 
"Instructions  for  Bidding"  for  a  purchase 
an  assumption  transaction,  or  (2)  in  the 
event  no  acceptable  bid  for  a  purchase 
and  assumption  transaction  is- 
submitted,  accept  the  highest  acceptable 
bid  for  an  insured  deposit  translv 
transaction  which  may  be  submitted,  or 
(3)  in  the  event  no  acceptable  bid  for 
either  type  transaction  is  submitted, 
make  funds  available  for  the  payment  of 
the  insured  deposits  of  the  closed  bank, 
with  respect  to  each  of  the  following:  (a) 
Farmers  State  Bank,  Lueders,  Texas,  an 
insured  State  nonmemlMr  bank 
scheduled  for  closing  later  in  the  day  by 
the  Acting  Banking  Commissioner  for 
the  State  of  Texas,  and  (b)  Lakeland 
State  Bank.  Paquot  Lakes,  Minnesota,  an 
insured  State  nonmember  bank 


scheduled  for  closing  later  in  the  day  by 
the  Commissioner  of  Commerce  for  the 
State  of  Minnesota. 

At  that  same  meeting,  the  Board  of 
Directors  also  considered  a  personal 
matter. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  CC 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurreid  in  by 
Chairman  U  Wdliain  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  lea«  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  soeeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (cH2).  fcK*).  (c)(9)(A)(H), 
and  (c)(9KB)  of  the  "Government  hi  the 
Sunshine  Act"  (5  U.S.C.  552b(c)|a),  (c)(8), 
(c)(9)(A)(ii),  and  (c)i8)(B)). 

Dated:  December  22, 1966. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Sear9tory. 

(FR  Doc.  86-29142  Filed  12-23-86: 12iM  pm| 
WUJNO  cow  STMi^l-N 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  11:00  a.m.,  Monday, 

January  5, 1987. 

PLACE:  Marriner  S.  Eccles  Federal 
Resereve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets. 
NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  purchase  of  check-sorter 
equipment  within  the  Federal  Reserve 
System. 

2.  Personnel  actions  (appointmenta. 
promotions,  assignments,  reassignmants.  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  earned  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  4&2-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  pjn.,  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  23, 1986. 
lamas  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-29150  Filed  12-23-86;  12:3«>  pm) 

SNJJMQCOOC  S210-«V4i 


NATIONAL  LABOR  RELATIONS  BOARD 

Notice  of  Meeting 

TIME  AND  DATE:  11:30  a.m..  Thursday. 
December  18, 1986. 

PLACE:  Board  Conference  Room,  Sixth 
Floor  1717  Pennsylvania  Avenue,  NW. 
STATUS:  Part  of  this  meeting  will  be 
closed  to  the  public.  The  rest  of  the 
meeting  will  be  open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
Portion  Qosed  to  the  Public 
Selection  of  Officer-in-Charge  of  Subregion  36 
Portion  Open  to  Public 

Procedures  for  selection  of  Regional  Directors 
and  Officers-in-Charge 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  John  C  Tniesdale. 
Executive  Secretary,  Washington.  D.C 
20570.  Telephone:  (202)  254-0430. 

Dated.  Washington.  DC  18  December  1996. 

By  direction  of  the  Board. 
|ohn  C  Tniesdale, 
Executive  Secretary,  National  Labor 
Relations  Board. 

(FR  Doc  88-29171  Filed  12-23-86;  3:23  pmJ 
MLUNQ  COM  7S4S-01-M 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Notice  of  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 


Government  in  the  Sunshine  Act  (5 
U.S.C  section  552b],  hereby  gives  notice 
that  it  intends  to  hold  meetings  at  1:00 
p.m.  on  Monday.  January  5. 1987.  in 
Washington,  DC,  and  at  8:30  a.m.  on 
Tuesday,  January  6, 1987,  in  the 
Benjamin  Franklin  Room,  U.S.  Postal 
Service  Headquarters.  475  L'Enfant 
Plaza,  SW.,  Washington.  DC.  As 
indicated  in  the  following  paragraph,  the 
January  5  meeting  is  closed  to  public 
observation.  Tlie  January  6  meeting  is 
open  to  the  publia  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should  be 
addressed  to  the  Secretary  of  the  Board, 
David  F.  Harris,  at  (202)  268-4800. 

At  its  meeting  on  December  1, 1986, 
the  Board  voted  in  accordance  with  the 
provisions  of  the  Government  in  the 
Sunshine  Act  to  close  to  public 
observation  its  meeting  scheduled  for 
January  5, 1987,  to  consider  (1)  A  new 
Deputy  Postmaster  General  and  (2)  the 
Postal  Rate  Conunission's 
Recommended  Decision  on  Destination- 
BMC  Parcel  Post  (See  51  FR  44711. 
December  11. 1986.) 

Agenda 

Monday  Session 

January  S.  1887— l;00pA.  (Qosed) 


1.  Consideration  of  a  new  Deputy 
Postmaster  General. 

2.  Consideratin  of  Postal  Rate 
Commission's  Recommended  Decision  on 
Destination-BMC  Parcel  PosL 

Tuesday  Session 

January  6, 1987—8:30  ajn.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
December  1-2. 1986. 

2.  Remarics  of  the  Postmaster  General 

3.  Selection  of  Chairman  and  Vice 
Chairman. 

4.  Appointment  of  Audit  Committee 
Members  by  Chairman. 

5.  Annual  Report  on  Open  Meeting 
Compliance. 

6.  Briefing  on  Procurement  Study. 

7.  Annual  Report  of  the  Postmaster 
General 

8.  Capital  Investments: 

a.  Mid-Hudson,  New  York.  GMF. 

b.  Computerized  Forwarding  System  0. 

c.  Integrated  Logistics  Support  System. 

9.  Tentative  agenda  for  February  2-3, 1987. 
meeting  in  Washington.  DC 

David  F.  Hairis, 

Secretary. 

Paul ).  Kemp, 

Alternate  Liaison  Officer  for  the  US.  Postal 
Service^    i  ••:  ^ 

(FR  Doc.  8ft^29i31  RleJ  12-23-^  8:45  amj 
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Federal  RagiatBt 

VoL  51,  No.  246 

Monday,  Daoambar  29.  liM 


This   seclion   o<   the   FEDERAL   REGISTER 
contains  editorial  cotractiona  al  prw»<ouaty 
published  Rule,  Proposed  Rul*.  and 
Notca  documents  and  vokjines  of  the 
Code  o4  Federal  Regulationa.  These 
correctiona  are  prepared  by  the  Offlce  of 
the  Federal  Regnter    Agerxry  prepared 
ccrractiorw  are  issued  as  sigr>ed 
documents  and  appear  in  the  appropriate 
documerrt  categories  ol—whara  In  tw 
issue. 

DEPARTMENT  OF  COMMERCE 

International  Trada  Admlntstration 

Camagle  MaMon  Untvcalty,  Dadalon 
on  AppMcatfon  tor  Duty-Fraa  Entry  of 
SctanyWc  Inatruwent;  Camagta  MeMon 
Unlvaraity 

Correction 

In  notice  document  86-28415 
appearing  on  page  45368  in  the  issue  of 
Thursday.  December  18, 1986.  make  Um 
foUotviag  correction: 

In  the  second  column,  following  the 
first  paragraph,  the  docket  number 
should  read  "86-279". 

■UJNaCOOC  ISQS-OI-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[8W-FRL-3130-S1 

Hazardoua  Waata  Managanwnt 
Systam;  Idanttncatkm  and  Uating  of 
Hazardoua  Waata;  Extenaten  of 
Cominant  Parfod 

Correction 

In  proposed  rule  doomient  86-28493 
beginning  on  page  45465  in  the  issne  of 
Friday.  December  19. 1986,  make  the 
following  correction: 

On  page  45488,  in  the  second  colunm, 
in  the  last  paragraph,  in  the  tenth  Une, 
"not"  should  read  "now". 

■HXaMCOM  tSM-at-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPf>-100032:  FRL-3129-1] 

Arthur  D.  Uttla.  Inc^  Tranafar  of  Data 

Correction 

In  notice  document  86-28246 
beginning  on  page  45171  in  the  issue  of 
Wednesday,  December  17, 1986,  make 
the  following  correction: 

On  page  45172,  in  the  first  column,  in 
the  second  line,  "dicortophos"  should 
read  "dlcrotophos". 

MUJNOCOOC  1«W-01-O 


DEPARTMENT  OP  THE  INTERIOR 
Buraau  of  Land  Managaa^ant 

(WY-060-07-42ia-14] 

Raatty  Action;  DIract  Sala  Of  PubNc 
Landa  in  CamptoaM  County.  WV 

Correction 

In  notice  document  80-27802 
appearing  on  page  44690  in  the  issue  of 
Thursday,  December  11. 1986,  make  the 
following  correction: 

On  page  44690,  under  the  table 
"Parcels",  in  column  two,  the  fifth  line 
should  read  "Section  27:  Lot  l". 

MLUNQCOOC  IKM-OVO 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managamant 

[WV-<»(M>7-4212-141 

Raatty  Action;  Modifiad  Compatltiva 
Saia  of  Public  Landa  In  Johnaon, 
Campball,  and  Crook  Cotrntlaa,  WY 

Correction 

In  notice  doctiment  86-27801 
beginning  on  page  44690  in  the  issue  of 
Thursday,  December  11, 1986,  make  the 
following  correction: 

On  ^age  44690,  imder  the  table 
"Parcels",  in  the  second  column,  the 
sixth  line  should  read  "Section  1: 

NEy«swy4". 

MLUNQCOOC  isoc-avo 
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Subscriptions  (public) 

Problema  with  subscriptionB 
Subscriptions  (Federal  agencies) 
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Legal  sUff 

Machine  readable  doouments,  specifications 
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.45321 
.43361 

.43550 
.43660 


305- 


.43600 


.43860 


48  cm 

515 


150- 


180- 


.44182. 


202- 


382- 


.45783 
.44003 


880- 


572- 


.45136 
.  46094 


47  cm 

Oil 

0 

1 

2 


.43267,45012 


.44478 


2S-. 


31_ 
32-. 


.45888 
.45868 

.44478 
.43744 
.44088 


33. 


.43498.44479 
.43488 


43. 


43486 

73 43199.  43200. 44089, 

44478. 44968-44990. 45331 . 
45691,46862 

78 44606 

97 45891 


45912 

.43749.44003 
46882 


1.- 
^- 
15-, 
31.- 
32™ 


61- 


73-. 


80- 
90. 
94- 


-45915 
-.45915 
-.45012 
-.43749 
-.45912 
-.44004 
.-43749 
-.45025 
-44093 


48  cm 

Ch.2.-. 
Ch.17_ 
204__. 


215- 
222- 


230- 
232- 


2S2. 


253- 


301- 
302- 
303- 


.46052 

44208 

43200 

43200 

43354 

43200 

43209 

.43209.43354 

43200 

44292 


.44292 


304- 
305- 
306- 


.44292 


.44292 


.44202 


307-. 
313_ 
314_ 
315-. 
318-. 
319-. 
322.- 


.44292 


.44202 


.44202 


.44202 
.44202 


.44292 
.44292 


.44292 
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325.. 
330.. 


332.. 


.44292 
.44292 


353- 


.44292 


S01„ 
506L. 


5O0_ 


.44292 
.45682 

.44990 


613.. 
514w. 
S62-. 


S53_ 


45896 

...45892.  45895 
..45895.  45897 
...45892.  45897 


970_„ 
1801- 
1803- 


1804.. 


1805- 


1806- 


1807- 
1806- 


1812-. 
1815.- 
1622.- 


1627- 
1836- 


1637- 
1639- 


1642-. 
1645-. 


164&. 
1652- 


1653.. 


524a 

5252 

PHS  315... 
PHS352... 


45892.45895 
-43924 
-45769 
..45769 
..45769 
-45769 
..45769 
-45769 
-45769 
..45769 
-45769 
-45769 
-45769 
..45769 
..45769 
.45769 
.45769 
.45769 
.45769 
.45769 
.45769 


46670 

.- 46670 

.43355.45229 
.43355.45229 


13.- 
48... 

52 

203 

252 

951 

952 

970 

PHS35Z. 


44410 

43219 

.43219.44410 
-...^-...43801 

43601 

46864 

.— 46684 

... 46664 

-.-45141 


49CFR 

171 

172. 

173 

175 

1001. 

1002„_„ 

1003 

1006 


1011... 
1039.- 
1041.- 
1049.- 
1080.- 


.44790.  46672 

-.- 46672 

— 46674 

-, 44790 

44297 

44297 

44297 

44297 


.- 44297 

.45696,  46675 

44297 

44297 

44297 


1063 

44297 

1064 

44297 

1090 

„.     44297 

1105 

44297 

1132 

_ 44297 

1160 

43926.  44297 

1165..™ 

— - 43926 

1161 

44297 

1220 

44297 

1312 

44297.  45696 

1313 

45696 

1320 

44297 

1330- 

L 44297 

1331 

44297 

531 

.  44492 

571 

574 

-43801 

.44928 
-45916 

1002...-. 

-45348 

1064 

44318 

1160 

dXtXJ 

1165 

SOCFR 

17 

23     

43937 

...45904-45907 

AAAta 

26. 

-44791 

36. 

96. 

37Z 



-44791 

.45986 
.44791 
..43928 

604 

..46675 

652 -. 

44297 

653 

.46675 

663 

681 



.43357 
46663 

PropoM< 
17 

RutM: 

.44808 

.45923 

97 

44612 

98 

99 „- 

100. 



.44812 

.44612 

44812 

101 — 

44812 

102 

.44812 

103 

.44812 

104 

105 



.44812 
.44812 

106 

44612 

107 



.44812 
Aaaa7 

611 

646 

.43397.  44812.  45141. 

4.<>349 

Aaaai 

661 

663 

.44007 
.43219 

672 

675 

681 

684 

685..- 

.43397 

.43397 
43401 

44612 

45349 

.43940 

.46886 

45141 

UST  OF  PUBLIC  LAWS 

Not*:  Ttie  listing  of  public 
laws  enacted  during  t^e 
second  session  of  the  99tfi 
Congress  has  been 
completed. 

Laat  listing:  November  20, 
1988. 

The  listing  will  t>e  resumed 
when  bills  are  erected  into 
public  law  during  the  first 
session  of  the  100th  Congress 
which  convenes  on  January  6. 
1987. 


,.!■■'.■' 


CFR  CHECKUST 


This  checklist  prepared  by  the  Office  of  the  Federal  Register  is 
i  published  weekly  It  is  arranged  in  the  order  of  CFR  titles  prices  and 
revision  dates.  r-        .     ^ 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
w^and  which  is  now  available  for  sale  at  the  Government  Printing 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  F^ttand  Registar  as  they  become  available. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  tor  subscription  to  all  revised  volumes  is  $595  00 

domestk:.  $1 48.75  additional  for  foreign  mailing. 

Ordw  from  Superintendent  of  Documents,  Government  Printing  Office 

Washington.  DC  20402  Charge  orders  (VISA,  MasterCard,  or  GPO      " 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8.00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 

(except  hoHdays).  ' 

TNte 

1.2(2ReMrv«f) 

3  (198S  CompilaiiM  and  Ports  100  and  101) 

4 

SPartK 

1-1199 - 

II0a4iid. « (6  llMrvwi) .'."-.-.'.'.".■.....:;.     ilo 

7Parts: 

0-45 — _. 

4*-5 1 ... — - .. ;;;; "■ 

52 :.."  ■■ 

53-J09 . 

7 tO-J99 

300-399 

400-699..-. "■■ 

700-899 ""■■■  * 

900-999 „  "   "■■ 


71.. 


.43644 


1000-1059... 
1060-1119... 
1120-1199.... 
1200-1499... 
1500-1899... 
1900-1944..- 

1945-End 

8 

9PartK 

1-199 

200-Cnd 

lOPartK 

0-199 

200-399 

400-499 

SOO-fnd 

11 

12P«rtK 

1-199 

200-299 

300-499 

500-lnd 

13 

14  Parte 

1-59 - 

60-139 

140-199 

200-1199 

1200-W 

ISParte 

0-299 -. 

300-399 

400-End 


Prtc* 

$5.50 

Jan.  1.  1986 

14.00 

•Jan.  1.  1986 

11.00 

Jan.  1,  1986 

18.00 

Jan.  1,  1986 

«.S0 

Jan.  1.  1986 

24.00 

Jon.  1.  1986 

16.00 

Jan.  1. 1966 

18.00 

Jan.  1.  1986 

14.00 

Jan.  1.  1986 

21.00 

Jan.  1.  1986 

11.00 

Jan.  1.  1986 

19.00 

Jon.  1.  1986 

17.00 

Jan.  1.  1986 

20.00 

Jan.  1.  1986 

12.00 

Jan.  1,  1986 

9.50 

Jan.  1.  1986 

8.50 

Jan.  1,  1986 

13.00 

Jan.  1,  1986 

7.00 

Jon.  1,  1986 

23.00 

Jan.  1,  1986 

23.00 

Jan.  1.  1986 

7.00 

Jan.  1,  1986 

14.00 

Jan.  1.  1986 

14.00 

Jon.  1.  1986 

22.00 

Jan.  1,  1986 

13.00 

Jan.  1.  1986 

14.00 

Jan.  1.  1986 

23.00 

Jon.  1.  1966 

7.00 

Jan.  1,  1986 

8.S0 

Jon.  1.  1986 

22.00 

Jan.  1.  1986 

13.00 

Jan.  1.  1986 

26.00 

Jan.  1.  1966 

19.00 

Jan.  1,  1986 

20.00 
19.00 

7.50 
14.00 

8.00 

7.00 
20.00 
15.00 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 

Jan. 
Jan. 
Jan. 


1.1986 
1,  1986 
1,1986 
1,1986 
1.1986 

1,  1986 
1,1986 
1.  1986 


Titto 

16  Parts: 

*-'«» -™ 9.00 

150-999 - _  10  OQ 

'000-£nd „;oo 

17  Parte 

'-239 26.00 

2«0-W ,9.00 

ISParte 

1-149 

150-399 . 

400-M .„..— .-...V 

19  ■      i.-  ■:. 

20  Parte 

1-399 ....... 

400-499 - „.; . 

500-End ";.■-! 

21  Parte 

1-99 

100-169 

170-199 

200-299 

300-499 .. 


15.00 

25.00 

6.S0 

29.00 

10.00 
22.00 
23.00 


12.00 

14.00 

16.00 

., 6  00 

25.00 

5<»-5W -.- 21.00 

600-799 J  so 

«»-i299 :::;::::::::;  ,3:00 

1300-End 6  50 

**  28.00 

^  17.00 

24  Parte 

0-l»» -...-..-.... ...„..:. 15.00 

MO-W - - 24.00 

500-699 .„ 9  so 

700-1699 -....,.. __  17  00 

1700-6id .-.-.-...... ...  12.00 

25  24.00 
26Parte 

§S  1.0-1.169 29  00 

§  5  1 .  170-1 .300 16  00 

SS  1.301-1.400 13  00 

S§  1.401-1.500 - 20  00 

§!  1.501-1.640 . 15  00 

SS  1.641-1.850 „ 1600 

Si  1.851-1.1200 2900 

§§1.1201-&d 29.00 

'-» - 19.00 

30-39 _ 13  00 

«>-»9 25.00 

300-499 ,4.00 

500-599 a  00 

600-£nd.„: 475 

27  Parte 

'-1W 20.00 

MO-tnd „... ,4.00 

*•  21.00 

29  Parte 

0-W -.- 16.00 

100-499 - _ 7.00 

500-899 „ 24  00 

900-1899 -. 900 

1900-1910 2700 

1911-1919 „ 5^50 

1920-tBd ......"  29!oO 

30  Parte 

0-1W ,6.00 

200-699 sse 

'O0-£nd ,7;oo 

31 


0-w ,1.00 

WO-W 16.00 


Jon.  1,  1986 
Jan.  1,  1986 
Jon.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 

Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1.  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1.  1986 
'Apr.  1,1980 
Apr.  1.  1986 

Apr.  1,  1986 
Apr.  1,  1986 
July  1,  1986 

July  1,  1986 
July  1,  1986 
July  1.  1986 
July  1.  1986 
July  1,  1986 
*July  1,  1984 
July  1,  1986 

'July  1,1985 
July  1,  1986 
July  1,  1986 

July  1,  1986 
July  1,1986 


VI 
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32  Parts: 
l-3t,  VBl.  4_.. 
l-3f.  VBl.«-.. 
1-W.  VW. «... 

1-189 

190-399 _. 

400-629 _.. 

630-«99 

700-799 

aoe-M. 


331 

1-199 

Mfr-M 

34  Parts: 

l-»9._ 

3»499.... 


35 

36  Parts: 

1-199 

2004i4 

37 

3« 

0-17 

1 

30 

40  Parts: 

l-$l _... 

52 

53-«a 


61-«Q.. 


81-99..._ _.. 

100-149. „.. 

1S0-T89 _.. 

190-399 

400-424 

425-499 

700-iMi 

41  Ctiaplarc 
1,  l-ltol-lO 


1.  1-llloAHnMix.2t2l«»va«  , 

3-* „ 



7 

8 „.. 

9 

10-17 

18,  Vd.  1,  Port  1-5 

18.  Vol.  8,  P«n»  6-19 



18^  Vol.  ■,  Pom  20-52 _ 

IMOO 

1-100 

101 „ 

109-ato 

201-W , 

42  Parts: 

•1-60 

61-3«« 

41»-«99 

430-bid. 

43  Parts: 

1-999-.._ 

19M 
ItUM 
17.00 
23.00 
21.00 
13.00 
15.00 
H.00 

27.00 
18.00 

20.00 

11.00 

».00 

9.50 

n.oo 

19.00 

n.oo 

21.00 
15.00 
120)0 

21.00 
27.00 
23.00 
10.00 
25.00 
23.00 
21.00 
27.00 
22.00 
24.00 
94.00 

13.00 
13.00 
14.00 

6.00 

4.50 
13.00 

9.50 
13.00 
13.00 
13.00 
13.00 

9.30 
23.00 
12.00 

7.50 

15.00 
10.00 
16.00 
11.00 

M:00 


*Myi, 

iuty  1. 
My  1. 
July  1, 
My  I 
MyV 


1906 
1906 
1986 
1986 


My  1,1986 

My  1,1986 
My  1.  1986 

July  1.1986 
Jutyl.1986 
JUty  1,1986 
July  1,1986 

Jutyl.1986 
July  1.1986 
July  1.1986 


Jutyl. 
Jutyl.1986 
Jutyl,  H86 

July  1,  1986 
July  1. 
July  1, 
Ju«yi. 
July  1, 
July  1. 
Juty  I. 
Juty  1. 
Juiy  1. 
Juiy  1. 


1986 
1986 


1986 
1986 
1986 

1986 
1986 
1986 


July  1.1986 

•July  I.  1984 
■  July  1,  1984 

*  July  I.  1984 

*  July  I.  1984 

*  July  1.  1984 
•July  1, 
•Julyl, 
•Julyl, 
•Julyl. 
■Julyl,  1984 
•Julyl.  1984 

Julyl. 
Julyl. 
Julyl. 
Julyl. 


1984 

1984 

,1984 

1984 


1986 
1986 
1986 
1986 


Oct.  1,  1986 
Od.  1.  1986 
Od.  1. 198S 
Oct.  1. 198S 

Oef.  1,  1986 


TMto 

1000-3999. 
*4000-Ciid. 


45  Parts: 

1-199 

200-499 

•500-1199.. 
1200-M.... 

4<  Parts: 

1-40 

41-89 

70-89 


•90-139 

140-155 

154-165 

•166-199 

200-499 

iOO^mL 


18.00 
11.00 
JS.00 

10.00 
7.00 

18.00 
9M 

IOlOO 

M.oe 

7.00 

11.00 

8.50 

14.00 
13.00 

K.oe 

9.50 

13.00 
21.00 
13.00 
Mitt 


47 

0-19.. 
2»-6« 

70-79 

80-M 

48  Chapters: 

1  (Pom  1-51) 21.00 

1  (Pom  52-99) 12.00 

2 15.00 

3-8. 13.00 

7-14 17.00 

15-M MM 


y.«o 

W.flO 
19.08 
13.80 
16.00 
17.00 
17.00 


1-199 11.00 

208-liid. 19.00 


481 

1-99 

100-T77 _.. 

1»-199 

200-399 

400-999 

1000-1199 

1300-EiW 

50 


Crrn  IBMX  dM  fffldviQi  Aldk.- 

Compiflt*  1986  CHt  s«l 


Oef.  1,1985 
•O.  1. 1986 
«cl.  t.  N8S 

Od.  1,  I98S 

Act.  1,  VfOS 

Od.  i.ntk 

Od.  1. 108S 

Od.  1.  1985 
Od.  1. 1985 
Od.  I.  1986 
Od.  1,  1986 
Od.  1.1985 
Od.  1,  1986 
Od.  1,  1988 
Od.  I.  1985 
Od.  1, 


Od.  1, 1985 
Od.  1,  1985 
Od.  1. 1915 
Od.  I.  1985 

Od.  I.  1986 
Od.  1. 1985 
Od.  1.  1985 
Od.  1. 1985 
Od.  1.1985 
Od.  1,  19n 

Od.  1. 1985 
Nov.  1.1985 
Od.  1.  1988 
Od.  1.1985 
Od.  1,1985 
Od.  1,  1986 
Od.  1.  1986 

Od.  1.  1985 
Od.  1. 1985 


.  31M         Jw.  1, 1986 
.  595.00 


Microfidw  ere  UHion: 

CompiMo  M(  (an»-tim«  mailing) 155.00 

G)fnpl«(t  t«t  (ont-tWno  moling) 125.00 

CampMvwf  (onc-rinw  moiikig) 115.00 

Sufcicfiptiow  (moiod  m  itsufd) „... 185.00 

IntCvidwal  cofMS 3.75 

Nl  ww(nwii*nts  Hi  *tw  vohniic  ww  pronu^cMd  ourinQ  wit  psnoo  Apr.  i,  TroO  to  Mflrdi 
31.  14S6  TlwCR  rahmw  sMMd  a  o(  A^   I.  19W.  thoiiWbtrvtdntd 

^M  flmnflMnti  fo  tfiit  i^wntc  ww  ppwiwlffllw  wpnf  Mw  ptihto  M«y  * ,  it04  Id  Jtinv 
30,  Na6.  nwORMtumaitswriaidJuiv  I.  19S4.  shouM to  rMoiMd 

*  H*  ondidnMnts  lo  Itia  <ttktmt  war*  promulgaMd  during  (h*  ptriod  Juty  1,  1985  to  June 
30,  1986   Tht  OD  yolum*  muml  as  at  Juty  I.  198S  ihouU  b*  r«4an*d. 

«Th*  Juty  1,   198S  witnn  ot  32  OK  Porn  1-189  caMou  a  m««  only  for  Pals  1- 
Far  *■  tul  )«i«  •<  ttit  (MwM  liUMiiiliM  AifMldim  •  Pom  1-99. 
tOtt^kmm  awdaot  Juty  1.  1984.  tantoiMif  *H«fwl>. 
'Ha  July  I.  l98S«dMwat41  OH  Oiopm  1-100  coitam  a  notioi^  (or  Ch^itvi  ' 
49  i»ri»»<o.  For  Mm  Ui  MKt  ot  prtKuroRMnt  rogutofiom  n  Onpton  1  to  49,  consutl  Iho « 
Cnt  votumoi  iuuod  oi  ot  July  1,  1984  conWMng  itioM  ctopton. 

*aKaui*  FiMt  3  if  oa  orruoI  compiolwn.  itiit  lakum  and  il  frwntm  Mtkmm  ftmiM  I 
roloinnd  Oi  o  i 
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The  Weekly 
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Documents 

Administration  of 
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WerUy  Coaipilatmi  of 

Presidential 
Documents 
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This  unique  service  provides  up-to-date 
information  on  Presidential  policies  and 
announcements.  It  contains  the  full  text  of 
the  President's  public  speeches, 
statements,  messages  to  Congress,  news 
conferences,  personnel  appointments 
and  nominations,  and  ottier  Presidential 
materials  released  by  the  White  House. 


The  Weekly  Compilation  carries  a  Monday 
dateline  and  covers  materials  released 
during  the  preceding  week.  Each  issue 
contains  an  Index  of  Contents  and  a 
Cumulative  Index  to  Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include  lists  of 
acts  approved  by  the  President  and  of 


nominations  submitted  to  the  Senate,  a 
checklist  of  White  House  press  releases, 
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and  White  House  announcements. 
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Center  on  the  following  local  numbers: 
Portland    903-221-2222 
Seattle    200-442-0570 
Tacoma    206-383-5230 
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RESERVATIONS:  Call  the  Los  Angeles  Federal  Information 
Center.  213-604-3800 


SAN  DIEGO,  CA 

WHEN:  February  20.  at  9  am. 
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RESERVATIONS:  Call  the  San  Diego  Federal  Information 
Center.  619-293-6030 
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A04UNISTRATIVE  CONFERENCE  OF 
THE  UMTED  STATES 

1  CFR  Parts  302  and  306 

Recommendations  of  th« 
Administrative  Conference  Regarding 
Administrative  Practice  and  Procedure 

agency:  Administrative  Conference  of 

the  United  States. 

action:  Recommendaffons  and  Bylaw 
Amendment. 

SumMABV:  The  Administrative 
Conference  of  the  United  States,  at  its 
Thirty-third  Plenary  Session,  adopted 
five  recommendations. 

Recommendation  86-4,  The  Split- 
Enforcement  Model  for  Agency 
Adjudication,  calls  to  Congress' 
attention  certain  problems  which  have 
arisen  when  rulemaking  and 
adjudication  responsibilities  ace 
assigned  to  different  ageacies  under  the 
same  regulatory  statute,  and  suggests 
how  these  problems  may  be  avoided  in 
future  legislation.  Recommendation  86- 
5,  Medicare  Appeals,  proposes 
improvements  in  the  Medicare  appeals 
process.  Recommendation  86-6, 
Petitions  for  Rulemaking,  suggests  how 
agencies  may  improve  faandliBg  of 
petitions  for  the  issuance  of  rules. 
Recommendation  86-7,  Case 
Management  as  a  Tool  for  Improving 
Agency  Adjudication,  calls  on  the 
agencies  to  adopt  improved 
management  processes  for  the  prompt 
and  efficient  handling  of  adfudicative 
proceedings.  Recommendation  86-8k 
Acquiring  the  Services  of  "Neutrals"  for 
Alternative  Means  of  Ehspute 
Resolution,  seeks  to  help  the  agencies 
broaden  the  supply  of  qualified 
mediators  atid  other  neutrals  who 
provide  services  in  connection  with  the 
use  of  eiltemative  means  of  di^iute 
resolution. 


The  bylaw  amendment  provides  for 
staggered  terms  for  Conference 
members  appointed  pursuant  to  5  U.S.C. 
573(b)(6). 

Recommendations  of  the 
Administrative  Confierence  are 
published  in  full  text  in  the  Federal 
Register  upon  adoption.  Complete  lists 
of  recommendations  and  statements, 
together  with  the  texts  of  those  deemed 
to  be  of  continuing  general  interest,  are 
published  in  the  Code  of  Federal 
Regulations  (1  CFR  Parts  305  and  310). 
DATES:  These  recommendations  were 
adopted  December  4-5, 1986;  and  issued 
December  19, 1986. 
FOR  FURTHER  INFORMATION  CONTACT; 
Richard  K.  Berg,  General  Counsel  (202- 
254-7065). 

SUPPLEMENTARY  INFORMATION:  The 

Admimstrative  Conference  of  the  United 
States  was  established  by  the 
AdmJnistrative  Conference  Act.  5  U.S.C. 
571-676.  The  Conference  studies  the 
efficiency,  adequacy  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  canying  out 
administrative  programs,  and  makes 
recommendations  for  improvements  to 
the  agencies,  collecttvely  or 
individually,  and  to  the  President, 
Congress,  and  the  ludicial  Conference  of 
the  United  States  (5  U.S.C.  574(1)). 

At  its  Thirty-third  Plenary  Session, 
hefd  December  4-5, 1986.  the  Assembly 
of  the  Administrative  Conference  of  the 
United  States  adopted  five 
recommendations. 

Recommendation  86-4  is  addressed  to 
the  statutory  enforcement  model  in 
which  rulemaking  and  adjudication 
responsibilities  are  assigned  to  separate 
agencies.  A  Conference  study  revealed 
that  where  enforcement  responsibilities 
are  split  between  two  agencies,  conflicts 
are  likely  to  arise  unless  Congress 
speciHes  clearly  the  respective 
responsibilities  of  the  agencies.  The 
recommendation  warns  of  this  problem 
and  suggests  how  these  conflicts  may  be 
avoided.  In  particular  it  oiges  that 
Congress  indicate  to  which  agency  the 
courts  should  look  for  authoritative 
expressions  of  law  or  policy. 

Recommendation  86-5  suggests 
improvements  in  the  Mediceure  appeals 
process.  The  Conference  recommends, 
among  other  things,  publication  of 
standards  used  in  making  coverage  and 
payment  determinations,  and  allowing 
pubUc  comment  on  important 
interpretations  of  Medicare  beae^  and 


on  decisions  pertaining  to  the  coverage 
of  new  technologies.  Tire  Confereiue 
also  recommends  improved  notice  to 
beneficiaries,  and  more  timely  review  of 
hospital  appeals.  Finally,  the  Conference 
oiakes  a  number  of  specific  suggestions 
for  further  research  and  study  in  this 
area. 

Recommendation  86-6  advises 
agencies  on  how  to  improve  their 
handling  of  petitions  for  the  issuance, 
amendment,  or  repeal  of  rules.  More 
specifically,  agencies  are  advised  to 
adopt  procedural  rules  containing 
specified  basic  procedures  for  the 
processing  of  petitions  for  rulemaking. 
In  addition,  agencies  are  urged  to  take 
other  steps,  when  warranted  by  the 
circumstances,  to  facilitate  the  response 
to  petitions. 

Recommendation  86-7  sets  forth 
management  processes  to  move  cases 
along  quickly  within  the  bounds  of 
fairness.  It  calls  (»i  administrative  law 
judges,  presiding  officers,  and  all  others 
who  adjudicate  or  oversee  proceedings 
to  take  steps  to  define  key  issues  early, 
reduce  parties'  omKMiunity  for 
procedural  maneuvering,  and  decide 
cases  more  expeditiously.  Agencies  are 
encouraged,  aisong  other  things,  to  use 
casehamdling:  flexible,  step-by-step  time 
goals  to  move  cases  promptly, 
management  systems  that  pinpoint  and 
deal  with  proUem  cases,  and  a  variety 
of  other  methods  to  limit  issues  in 
contention  and  resolve  disputes 
promptly. 

Recommendation  86-8  seeks  to  help 
agencies  broaden  the  supply  of  qualified 
mediators  and  other  neutrals,  inside  and 
outside  the  government,  to  provide 
services  for  federal  agencies'  use  of 
alternative  means  of  dispute  resolution. 
Follovring  up  on  earlier  Conference 
recommendations  caUiag  for  agencies  to 
employ  these  "ADR"  methods  in  a  broad 
range  of  controversies,  the 
recommendation  advises  agencies  on 
specific  steps;  addresses  the 
qualifications  that  agencies  should  and 
should  not  require:  encourages  agencies 
to  take  advantage  of  opportunities  to 
train  and  employ  federal  personnel  as 
neutrals  in  resolving  disputes;  and 
recommends  establishment  of  rosters  of 
potential  neutrals  from  which  agencies 
could  draw.  It  also  addresses  issues 
involved  in  agencies'  procurement  of  the 
services  of  private  parties  to  serve  as 
neutrals  in  mediations,  negotiated 
rulemakings,  minitrials  and  arbitrations. 
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The  transcript  of  the  Plenary  Session 
will  be  available  for  public  inspection  at 
the  Conference's  offices  at  Suite  500, 
2120  L  Street.  N.W..  Washington.  D.C. 

List  of  Subjects 

1  CFR  Part  302 

Administrative  practice  and 
procedure. 

1  CFR  Part  305 

Adjudication.  Administrative  practice 
and  procedure.  Alternative  dispute 
resolution.  Medicare.  Rulemaking. 

PART  302— BYLAWS  OF  THE 
ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  571-576. 

2.  Paragraph  (b)  of  1  CFR  302.2  is 
revised  to  read  as  follows: 

9302.2    Membership. 

•         *         •         •         * 

(b)  Terms  of  Non-Government 
Members.  Non-Government  members 
are  appointed  by  the  Chairman  with  the 
approval  of  the  Council.  One-half  of  the 
non-Government  memberships  shall  be 
filled  by  appointments  made  on  or  after 
July  1  of  each  year,  and  each  term  will 
expire  on  June  30  of  the  second  year 
thereafter.  To  avoid  shortening  the  term 
of  any  non-Govemmenf  member  in 
service  as  of  the  effective  date  of  this 
paragraph  (b),  the  Chairman  shall,  by 
random  selection,  designate  one-half  of 
the  non-Government  members  to  serve 
terms  terminating  on  June  30, 1988,  and 
the  other  half  to  serve  terms  terminating 
on  June  30, 1989.  No  non-Government 
members,  other  than  senior  fellows, 
shall  at  any  time  be  in  continuous 
service  beyond  four  full  terms. 


PART  305— RECOMMENDATtONS  OF 
THE  ADMINISTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES 

2.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  571-576. 

3.  The  table  of  contents  to  Part  305  of 
Title  1  CFR  is  amended  to  add  the 
following  new  sections: 

305J6-4    The  Split-Enforcement  Model  for 

A^ncy  Adjudication  (Recommendation 

No.  86-4). 
305.86-5    Medicare  Appeals 

(Recommendation  No.  86-5). 
305.86-6    Petitions  for  Rulemaking 

(Recommendation  No.  86-6). 


305.86-7    Case  Management  as  a  Tool  for 
Improving  Agency  Adjudication 
(Recommendation  No.  86-7). 

305.86-8    Acquiring  the  Services  of 
"Neutrals"  for  Alternative  Means  of 
Dispute  Resolution  (Recommendation 
No.  86-8). 

4.  Section  305.86-4  is  added  to  Part 
305  as  follows: 


^aWJI  I    Tha  Spttt-EaforGMMiit  I 

for  Agancy  Adju<Ucatioa  (Kacoaunaixlatkia 

No.M-<). 

Separation  of  functions  in  administrative 
adjudication  has  usually  been  achieved 
through  internal  barriers  within  the  agency 
which  separate  and  insulate  those  employees 
who  judge  from  those  who  investigate  and 
prosecute.  The  chains  of  command,  however, 
come  together  at  the  top  in  the  person  of  the 
head  or  heads  of  the  agency,  who,  through 
subordinates,  are  responsible  for  all  three 
functions.  Internal  separation  of  functions  is 
sanctioned  and  contemplated  by  the 
Administrative  Procedure  Act.  When 
combined  with  the  protections  accorded  to 
administrative  law  judges  who  preside  over 
adjudicatory  hearings,  it  appears,  on  the 
whole,  to  have  worked  satisfactorily  in 
providing  fair  and  impartial  factfinding,  while 
permitting  the  agency  to  speak  with  a  single 
voice  on  matters  of  law  and  policy.  Yet  the 
experience  with  internal  separation  of 
functions  has  never  entirely  silenced  the 
critics  who  argue  that  it  is  impossible  to 
achieve  evenhanded  justice  when 
enforcement  and  adjudicative  functions  are 
lodged  in  the  same  agency. 

Congress  has.  therefore,  on  a  number  of 
occasions  sought  to  carry  separation  of 
functions  a  step  further.  In  the  Occupational 
Safety  and  Health  Act  of  1970,  an  agency  in 
the  Department  of  Labor,  the  Occupational 
Safety  and  Health  Administration  (OSHA). 
was  assigned  the  responsibility  for 
promulgating  industrial  health  and  safety 
standards  and  for  enforcing  these  standards 
through  inspections  and  the  Tiling  of 
complaints  against  employers.  The 
responsibility  for  adjudicating  such 
complaints,  however,  was  assigned  to  a 
wholly  independent  three-member  agency, 
the  Occupational  Safety  and  Health  Review 
Commission  (OSHRC),  which  employs 
administrative  law  judges  to  hear 
enforcement  cases  brought  by  OSHA  and  to 
issue  initial  decisions  subject  to  commission 
review.  A  similar  division  of  responsibilities 
was  created  in  the  area  of  mine  safety  and 
health  in  the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977.  This  statute 
assigned  rulemaking  and  enforcement  to  the 
Mine  Safety  and  Health  Administration  in  the 
Department  of  Labor  and  adjudication  to  the 
independent  Federal  Mine  Safety  and  Health 
Review  Commission  (FMSHRC).' 


'  The  lystein  for  enforcing  certain  provisions  of 
the  Federal  Aviation  Act  also  conforms  generally  lo 
Uiia  model  but  waa  not  part  of  the  study.  See  40. 
App.  US.C.  1 1903(aM9). 


An  Administrative  Conference  study  of  the 
experience  with  the  "split-enforcement 
model"  used  in  the  occupational  safety  and 
mine  safety  legislation  was  unable  to 
conclude  whether  this  model  achieves  greater 
fairness  in  adjudication  than  does  the 
traditional  structural  model.  Fairness  is  an 
important  but  an  unquantifiable  and 
subjective  value.  Therefore,  the  Conference 
takes  no  position  on  whether  the  split- 
enforcement  model  is  preferable  to  a 
structure  in  which  responsibilities  for 
rulemaking,  enforcement  and  adjudication 
are  combined  within  a  single  agency.  Our 
study  did  reveal,  however,  that  because 
Congress,  in  enacting  the  Occupational 
Safety  and  Health  Act,  did  not  specify  clearly 
the  respective  responsibilities  of  OSHA  and 
OSHRC  in  resolving  questions  of  law  and 
policy,  unnecessary  conflicts  have  arisen 
between  the  agencies  and  there  has  been 
confusion  expressed  by  reviewing  courts  over 
which  agency's  views  were  entitled  to  the 
greater  deference.  For  a  variety  of  reasons 
these  conflicts  and  confusion  have  been 
largely  avoided  in  the  later  enacted  mine 
safety  legislation. 

Reconunendadoa 

1.  Where  Congress  establishes  an 
enforcement  scheme  in  which 
rulemaking  and  prosecution  are 
assigned  to  one  agency  and  adjudication 
to  another  agency,  it  should  make  clear 
in  which  agency  it  intends  to  place 
programmatic  responsibility  and  direct 
the  courts  to  look  to  that  agency  for 
authoritative  expressions  of  law  or 
policy.  Congress  should  also  attempt  to 
foresee  other  areas  of  potential  conflict, 
such  as  control  over  litigation  and 
settlements,  and  should  so  far  as 
possible  specify  the  respective 
responsibilities  of  each  agency  and  the 
procedures  for  resolving  disagreements. 

2.  Generally  speaking.  Congress 
should  provide  that  in  adjudicatory 
challenges  to  standards  promulgated 
pursuant  to  agency  statutory  authority, 
the  adjudicatory  agency  must  accept  the 
rulemaking  agency's  interpretation  of 
the  standard  unless  it  can  be  shown  that 
the  rulemaking  agency's  interpretation  is 
arbitrary,  capricious,  or  otherwise  not  in 
accordance  with  the  law.  So  far  as  is 
practical,  the  rulemaking  agency  should 
provide  notice  to  the  affected  public 
concerning  the  administrative 
interpretation  of  its  rules  and 
regulations,  the  policies  that  they 
represent  and  their  intended 
implementation  in  enforcement. 

3.  Where  uncertainties  exist  with 
regard  to  the  responsibilities  of  agencies 
already  implementing  split-enforcement 
schemes.  Congress  shoiild  act  to  resolve 
those  uncertainties  consistent  with  the 
foregoing,  if  the  agencies  are  unable  to 
do  so. 

5.  Section  305.86^  is  added  to  Part 
305  as  follows: 
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The  Medicare  program,  since  MBS. 
provides  health  insurance  for  oearty  bB 
elderly  and  mo»f  disabled  AmericmM.  The 
program  reties  on  hoapHsls.  mnving  hoines 
and  other  heatfh  care  instittittena  hmder 
"Part  A"  of  the  program)  and  phyaiciana  and 
suppliers  (under  "Part  B~)  to  provide  ba«efits 
to  its  benaPiciane*. 

This  program,  serving  30  miUioa  peraaoa, 
has  been  administered  since  1977  bj  the 
Heahh  Care  Financiag  AdsBBistralian 
(HCFA).  withia  the  DepartaKnl  of  HaaWi  and 
Human  Servicea  (HHS).  Coogreaa 
purposefully  created  a  decentralised  syatem. 
with  impteatefllatian  by  lecaltaad  cafriera 
and  inten&ediaries,  prunarily  manranoe 
companies.  HCFA  ooalracts  Mrith  these 
organizations  to  adminialer  the  nilliiws  af 
claims  made  by  beneftciahes  eack  year  and 
the  resulting  pMymesia  to  providers.  For  Part 
A  these  orgaaizaUons  are  known  as  "fiscal 
intermediaries  '  and  for  Part  B  they  are 
referred  to  as  "carriers  "  Additionally, 
statutorily-roandated  peer  review 
organizations  (PROs),  made  up  of  pfayatcian 
controlled  ofganizations  ander  contract  with 
HCFA.  hove  been  given  new  rcapenaibility  to 
decide  many  disfMrtca  eaiaad  by  beaaficiaries 
and  hospitals  andar  Part  A.  Ta  faida  iu 
contractors,  HCFA  iaaaca  haalth  inamBGa 
manuals  critaining  detailed  iastnictioDa, 
though  they  nonaally  are  itet  puUisfaad 
through  ooUce-and-conunent  rulemaking. 

HCFA  also  issues  "oatioaal  coverage 
decisions"  on  whether  new  medical 
technologies  and  procedures  are  covered  by 
Medicare.  These  deciaioiia  are  f^rTii>timffs 
made  after  a  recommendation  is  aought  from 
the  HHS  Office  of  Health  Technology 
Assessment  (OHTA).  Only  when  OHTA 
advice  Is  sought  does  HCFA  publish  notice  in 
the  Federal  Ragiatar.  In  most  cases,  affected 
manufacturers,  providera.  and  beneficianes 
have  no  notice  or  opportunity  to  file 
comments  on  proposed  action,  and  neither 
HCFA  nor  OHTA  has  published  its 
decisionmaking  procedures  or  its  criteria  for 
making  these  decisions. 

Rapidly  rising  program  expenditures, 
especialFy  inflation  in  heaptial  saw  ceala,  led 
Congress  U»  take  a  Bfibai  of  slapn  ta  oontcoi 
costs,  fai  1SA2.  the  PRQayalKB  — aialnd 
and  waa  delegaled  important  rnnpansihiMt]) 
to  deny  Medicare  payment  for  inap|iro|iriate 
or  unnecessary  services  and  to  sanction 
providers  for  improper  practices.  In  the 
I  following  two  years  Congress  froze  physician 
I  charges  for  fifteen  months  and  uinipletely 
revamped  the  reimbui  senieiit  systCHi  far 
hospitals  by  creating  ttie  "praapeetive 
payment  system"  under  which  Medicare  pcya 
hosptials  a  predetermined  fixed  price  for 
each  patient  case  (according  to  a 
classification  system  of  some  470  Oia^oaia 
Related  Groupings  or  DRCsj,  regardless  of 
the  actual  costs  incurred  in  treating  the 
patient.  Tbe  pncea  are  subject  to  anmial 
updating  and  the  classification  system  ia  to 
be  reviewed  anmially.  Congress  created  the 
advisory  Prospective  Puyiiieiit  Assessment 
Commission  to  participate  in  this  process. 
Additionally,  to  mitigata  leata  that  the 
prospective  payment  ayatem  aagbt  lead  to 
unnecessary  brief  admissions  at  | 


releaae  of  pabaaMb  Caqgreas  charged  the 
PROs  with  the  reapenaibdiiy  (ar  monitorii^ 

hospital  admiasioos  and  discharge  practices. 
In  the  first  years  of  this  program,  hospital 
admissions  for  the  elderly  declined  for  the 
first  time  since  1965,  the  average  length  of 
stay  also  decKned  and  there  was  a  greater 
utilization  oToatpetient  services.  Moreover, 
nany  hospitals  have  made  recoed  profiU 
under  the  new  system  nrhiie  '^'■"■■■■b  the  rate 
of  inflation  in  hospiula  coats.  There  has  also 
been  a  marked  increase  in  physician  (Part  B) 
services,  as  patients  have  moved  out  of 
hospital  and  into  outpatient  care,  and  to 
greater  reliance  on  home  health  services. 

The  Medicare  appeals  system  is  a 
patchwork  with  di^ering  administrsthre  and 
judicial  review  reqairements  for  beneficiaries 
and  providera  and  dtficriag  rales  foe  Part  A 
and  Part  B  appeals. 

Under  Part  A.  most  cases  are  beneficiary 
appeals  primarily  involving  coverage 
determinations.  Initial  determinations  are  by 
PROs  if  bospiul  services  are  involved  and  by 
fiscal  intermediaries  for  other  Part  A 
services.  A  reconsideration  step  is  b«ih  in. 
After  this  "paper  review."  achnimstrative 
review  is  then  available  by  an  8<hninistrative 
law  judge  in  the  Social  Security  Office  of 
Hearings  and  Appeals  if  the  amount  in 
controversy  exceeds  $100  ($200  in  hospital 
cases).  Tbe  SSA  Appeals  Council  may  review 
and  reveree  the  ALJ's  decision  on  its  o%wi 
motion,  judicial  review  in  the  district  court  is 
available  for  the  beneficiary  if  the  amount  in 
conUt>veray  is  $1000  (SZOOO  m  hospital  cases). 

Providera  who  have  disputes  concermng 
reimbarsement  nnder  Part  A  (o«er  $iaon) 
may  bring  appeals  to  the  Provider 
Reimbursement  Review  Board  (PRRB),  a  five- 
member  board  within  HHS.  (Appeals 
involving  amounts  between  $1,000  and 
HGUXX)  are  heard  by  fiscal  intermediaries.) 
The  Secretary  may  review  PRRB  decisions  on 
his  own  motion  and  providera  have  a  right  to 
judicial  review.  The  PRRB's  efliectivenesa  aa 
an  independent  adjudicator  of  provider 
payments  diqntes  has  been  called  mto 
question  by  provider  ffvupa  who  have  raised 
concerns  aboat  its  independence,  jurisdiction, 
slowness  aad  its  pracedares  (or  handling 
groap  appeaia.  Moreover,  the  PRRB's  rale 
under  the  prospective  payment  system  has 
beta  changing.  The  Board  dnes  retain 
jurisdiction  over  appeals  remaining  under  the 
old  system  and  over  some  key  iasues 
concerning  allowable  costs,  and  availability 
of  paymeota  under  the  new  system.  But. 
HCFA  rulings  and  regulations  have 
constrained  the  nUlB's  jurisdiction  m 
prospective  payment  rate  cases  and  provided 
that  it  may  not  order  retrospective  correction 
of  crron  in  thoae  rates.  Moreover,  some  key 
pcovider  appeola  such  as  those  iovohring 
errare  in  DRC  aasignnmnt  h»*e  been 
transferred  to  PROs.  No  fartber  review  it 
available  in  sudtt  cases. 

Until  passage  of  the  Omnibus  Budget 
Recsndbation  Act  at  19K.  Pob.  L.  9»-50e. 
there  waa  no  admimstrative  and  jadicial 
review  of  I^rt  B  daima.  However,  under  dK 
new  law,  beneficiaries  with  disputed  claims 
of  over  S500  (and  physicians  who  have 
accepted  assignment  of  such  claims]  have  a 
right  to  a  baariag  before  an  admioistrative 
law  judge,  and  to  subsequent  judicial  review 


if  the  daim  tausfda  tVOBO.  Previoasly  there 
was  no  indkaal  review  and  t>ene/iciaries  with 
Part  B  daims  exceediag  $100  were  limited  lo 
a  "fair  hearing"  before  an  officer  selected  by 
the  carrier.  (This  procedure  will  continue  for 
claims  between  $100  and  $500  under  the  new 
legislation.) 

The  new  legislation  also  made  several 
other  important  changes  in  the  laws  affecting 
Medicare.  The  legisiation: 
— authorized  persons  affiliated  with 

providera  to  represent  beneficiaries  in  Part 

A  appeals  as  long  as  no  financial  Kabihty 

is  imposed  in  connection  with  the 

representation; 
— requires  that  HCFA  regulations  regarding 

the  Medicare  propwn  provide  tor  a  flO-day 

comment  period: 
— requires  expanded  notice  procedures  for 

medicare  patients  concerning  their  hospital 

discharge  rights; 
— mandates  various  new  requirements  on 

PROs  to  review  beneficiary  complaints  and 

to  review  the  quality  of  care  provided;  and 
— expands  appeal  rights  in  home  health  care 

cases  involving  so-called  "technical 

denials"  at  benefits. 

The  Conference  %vek:omes  these  changes. 
Indeed,  at  the  time  of  their  enactment,  the 
Conference  was  actively  considering 
recommendations  concerning  some  of  thenL 
Other  aspects  of  the  process,  however,  also 
deserve  modification  or,  at  least,  fiirther 
study.  We  therefore  call  upon  HCFA  to 
continue  its  efforts  to  improve  the 
implementation  of  this  important  program  by 
heeding  the  following  specific  suggestions. 

Ri»rQinmi»nHnli<yB 

/.  PuUicatma  ofPoJjcies 

A.  Tbe  Health  Care  Financing 
Administration  [HCFAJ  should  keep  up 
to  date  and  provide  reasonable  access 
to  all  standards,  guidelines  and 
procedures  used  in  making  coverage  and 
payment  determinations  under  Part  A 
and  Part  B  of  the  Medicare  program. 

B.  Ia  promulgating  interpretations  of 
Medicare  benefits  likely  to  have 
substantial  impact  on  the  public  HCFA 
should  adopt  procedures  that  aUow  for 
public  coairaent  (either  pre- 
profflulgation  or  post-adopticn).  See 
ACUS  Recommeiidation  76-^ 

C.  HCFA  by  regulatioo  (or  Congress 
by  legislation  if  necessary]  sbotdd 
require  fiscal  intermediates  and 
carriers  to  publish  and  provide 
reasonable  access  to  all  insurance 
industry  rules  or  other  screening  devices 
used  in  making  coverage  and  payment 
determinatioaa  under  Part  A  and  Part  B. 

D.  HHS  shtndd  iBtroduce  more 
openness  and  regularity  into  the 
procedure  for  issuirtg  "nabonal  coverage 
decisions"  pertaining  to  new  medical 
technologies  and  procedures,  throtigfa: 
(1)  Development  of  published  decisional 
criteria;  (2)  providing  for  notice  and 
inviting  comments  in  such  cases,  both,  in 
HCFA's  dedsiooiaaking  pmcess  and  in 
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the  process  by  which  the  HHS  Office  of 
Health  Technology  Assessment  supplies 
recommendations  to  HCFA;  and  (3) 
providing  for  internal  administrative 
review  or  reconsideration  of  such 
decisions. 

//.  Administrative  Appeal  Procedures 

A.  HCFA  should  continue  to  develop 
and  assess  the  adequacy  and  timing  of 
notice  to  beneficiaries  about  coverage 
and  payment  decisions  on  medical 
benefits  and  appeal  rights  regarding 
these  decisions. 

B.  Because  of  the  increased  caseload 
in  Medicare  appeals  adjudication 
anticipated  after  the  recent  enactment  of 
new  appeal  rights  in  Part  B  cases,  HHS 
should  consider  whether  modification  of 
the  existing  adjudicatory  system  is 
necessary,  including  whether  to 
establish  a  Medicare  appeals  division 
with  its  own  administrative  law  judges 
and  review  procedure. 

C.  When  resolving  hospital  rate 
appeals  under  the  prospective  payment 
system,  the  Provider  Reimbursement 
Review  Board  should  be  authorized,  by 
regulation  (or,  if  necessary,  by 
legislation]  to  assume  jurisdiction  of  an 
individual  hospital's  appeal  in  a  manner 
that  affords  timely  relief  to  successful 
appellants. 

///.  Suggestions  for  Further  Study 

HCFA  should  undertake  or  support 
additional  research  in  the  following 
areas: 

A.  An  empirical  study  of  the  role, 
performance  and  procedures  of: 

(1)  Fiscal  intermediaries  and  carriers 
in  making  coverage  and  payment 
determination  under  Part  A  and  Part  B; 

(2)  Peer  review  organizations  in 
adjudicating  Part  A  appeals  by 
beneficiaries  and  by  hospitals  under  the 
prospective  payment  system. 

B.  A  comprehensive  analysis  of  the 
current  administrative  arrangement  by 
which  hospital  payment  rates  are 
updated  under  the  prospective  payment 
system  (taking  into  account  the  need  for 
fair  ratemaking.  timely  resolution  of 
disputes  and  budgetary  controls), 
including  an  assessment  of  the 
Prospective  Payment  Assessment 
Commission  in  this  process. 

C.  An  examination  of  the  future  role 
and  responsibihties  of  the  Provider 
Reimbursement  Review  Board  under  the 
prospective  payment  system,  including 
its  jurisdiction,  need  for  expedited 
review  procedures  for  group  appeals, 
qualiflcations  for  membership,  adequacy 
of  budget  and  administrative  support, 
and  the  need  for  independence  from  the 
rest  of  the  Department. 

D.  An  examination  of  whether  or  not 
the  implementation  of  the  statutorily- 


mandated  peer  review  program  should 
be  done  to  a  greater  extent  through 
notice-and-comment  rulemaking,  rather 
than  through  reliance  upon  program 
instructions  and  contract  provisions. 

E.  A  study  of  HCFA's  use  of  statistical 
sampling  techniques  to  determine 
project  overpayments  to  a  provider  for  a 
given  year,  and  whether  the  use  of  these 
techniques  may  effectively  deny 
beneficaries  or  providers  the 
opportunity  to  challenge  payment 
determinations  based  on  actual  claims 
experience. 

F.  A  study  of  whether,  in  hospital  rate 
appeals,  HCFA  should  allow  retroactive 
correction  of  erroneous  calculations  of  a 
hospital's  payment  rate  for  affected 
prior  years  under  the  prospective 
payment  system,  and  payment  to 
hospital  accordingly. 

G.  A  study  of  the  process  by  which 
ALJ  reversals  of  claim  denials  are 
implemented  by  intermediaries  and 
providers,  including  the  need  for  tighter 
accounting  of  payments  to  beneficiaries 
and  reimbursements  to  providers. 

H.  An  examination  of  the  feasibihty 
and  utility  of  setting  internal  time 
guidelines  for  each  stage  of  the 
Medicare  appeals  process,  including 
reconsiderations;  AL)  hearings  and 
Appeals  Council  review. 

6.  Section  305.86-6  is  added  to  Part 
305  as  follows: 

§  30S.M-4    Petitioiia  for  Rulemaking 
(Reconunendatioii  Na  86-6). 

The  Administrative  Procedure  Act  (APA) 
requires  each  federal  agency  to  give 
interested  persons  the  right  to  petition  for  the 
issuance,  amendment,  or  repeal  of  a  rule,  5 
U.S.C.  S  553(e).  The  APA  also  requires  that 
agencies  conclude  matters  presented  to  them 
within  a  reasonable  time.  5  U.S.C.  S  555(b), 
and  give  prompt  notice  of  the  denial  of 
actions  requested  by  interested  persons,  5 
U.S.C.  I  555(e).  The  APA  does  not  specify  the 
procedures  agencies  must  follow  in  receiving, 
considering,  or  disposing  of  public  petitions 
for  rulemaking.'  However,  agencies  are 
expected  to  establish  and  publish  such 
procedures  in  accordance  with  the  public 
Information  section  of  the  APA.  See  Attorney 
General's  Manual  on  the  Administrative 
Procedure  Act  38  (1947).  An  Administrative 
Conference  study  of  agency  rulemaking 
petition  procedures  and  practices  found  that 
while  most  agencies  with  rulemaking  power 
have  established  some  procedures  governing 
petitions  for  rulemaJdng,  few  agencies  have 
established  sound  practices  in  dealing  with 
petitions  or  responded  promptly  to  such 
petitions. 

This  Recommendation  sets  forth  the  basic 
procedures  that  the  Conference  believes 
should  be  incorporated  into  agency 


procedural  rules  governing  petitions  for 
rulemaking.  In  addition,  the  Conference 
encourages  agencies  to  adopt  certain  other 
procedures  and  policies  where  appropriate 
and  feasible.  The  Conference  feels  that, 
beyond  this  basic  level,  uniform  specification 
of  agency  petition  procedures  would  be 
undesirable  l>ecause  there  are  significant 
differences  in  the  number  and  nature  of 
petitions  received  by  agencies  and  in  the 
degree  of  sophistication  of  each  agency's 
community  of  interested  persons. 

Agencies  should  review  their  rulemaking 
petition  procedures  and  practices  and,  in 
accordance  with  this  Recommendation,  adopt 
measures  that  will  ensure  that  the  right  to 
petition  is  a  meaningful  one.  The  existence  of 
the  right  to  petition  reflects  the  value 
Congress  has  placed  on  public  participation 
in  the  agency  rulemaking  process.  The 
Administrative  Conference  has  recognized,  in 
past  recommendations,  the  benefits  flowing 
from  public  participation  in  agency 
rulemaking  and  from  publicabon  of  the 
means  for  such  participation.'  The  absence 
of  published  petition  procedures,  excessive  or 
rigidly-enforced  format  requirements,  and  the 
failure  to  act  promptly  on  petitions  for 
rulemaking  may  undermine  the  public's  right 
to  file  petitions  for  rulemaking. 

Some  agencies  ciurently  have  petition-for- 
rulemaking  procedures  that  are  more 
elaborate  than  those  recommended  in  this 
Recommendation.  This  Recommendation  is 
not  intended  to  express  a  judgment  that  such 
procedures  are  inappropriate  or  that  the 
statutes  mandating  particular  procedures 
should  be  amended.  Nor  is  the 
Recommendation  intended  to  alter  the  prior 
position  of  the  Conference  recommending 
elimination  of  the  categorical  exemptions  of 
certain  types  of  rulemaking  from  the  APA's 
rulemaking  requirements.  See 
Recommendations  60-6  and  73-5.  To  the 
extent  Congress  or  agencies  adopt  those 
recommendations,  they  should  also  expressly 
apply  the  right  to  petition  to  those  types  of 
rulemaking. 

Recommendation 

1.  Agencies  should  establish  by  rule 
basic  procedures  for  the  receipt, 
consideration,  and  prompt  disposition  of 
petitions  for  rulemaking.  These  basic 
procedures  should  include:  (a) 
Specification  of  the  addres8(e8]  for  the 
filing  of  petitions  and  an  outline  of  the 
reconunended  contents  of  the  petition, 
such  as  the  name,  address,  and 
telephone  number  of  the  petitioner,  the 
statutory  authority  for  the  action 


■  But  other  ititulet  expresily  create  the  right  to 
petition  for  rulemaking,  and  aome  of  theae  atatutea 
specify  procedures  lo  t>e  followed  in  tlie  petitioning 
process. 


*  See  Recommendation  SB-S.  Elimination  of 
Certain  Exemptions  from  the  APA  Rulemaking 
Requirements.  1  C.F.R.  |  305.60-8:  Recommendation 
71-S,  Public  Participation  in  Administrative 
Hearings,  1  CFJl.  |  305.71 -ft  Recommendation  7i- 
S,  Elimination  of  the  "Military  or  Foreign  Affairs 
Function" Exen^tion  from  APA  Rulemaking 
Requirements.  1  CF.R.  |  305.7}-5;  Recommendation 
7B-5.  Interpretive  Rules  of  General  Applicability 
and  Statements  of  General  Policy.  1  C.F.R.  |  305.76- 
5:  and  Recommendation  S3-2.  77ie  'tiood  Cause" 
Exemption  from  APA  Rulemaking  Requirements,  1 
C.F.R.  f  305JS-2. 
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requested,  and  a  description  of  the  rule 
to  be  issued,  amended,  or  repealed;  (b) 
maintenance  of  a  publicly  available 
petition  file;  and  (c)  provision  for  prompt 
notification  to  the  petitioner  of  the 
action  taken  on  the  petition,  with  a 
summary  explanatory  statement. 

2.  In  addition,  agencies  should,  where 
appropriate  and  feasible: 

a.  make  their  petition  procedures 
expressly  applicable  to  ail  types  of  rules 
the  agency  has  authority  to  adopt; 

b.  provide  guidance  on  the  type  of 
data,  argumentation,  or  other 
information  the  agency  needs  to 
consider  petitions; 

c.  develop  effective  methods  for 
providing  notice  to  interested  persons 
that  a  petition  has  been  filed  and 
identify  the  agency  office  or  official  to 
whom  inquiries  and  comments  should 
be  made;  and, 

d.  establish  internal  management 
controls  to  assure  the  timely  processing 
of  petitions  for  rulemaking,  including 
deadlines  for  completing  interim  actions 
and  reaching  conclusions  on  petitions 
and  systems  to  monitor  compliance  with 
those  deadlines. 

7.  Section  305.86-7  is  added  to  Part 
305  as  follows: 

§30546-7    Caa«  MamagaiiMiit  as  a  Tool  for 
Improving  Agsncy  Adjudicatioo 
(RacominnKlatioD  Na  86-7). 

Reducing  the  delay,  expense  and 
unproductive  legal  maneuvering  found  in 
many  adjudications  is  recogni2ed  as  a  crucial 
factor  in  achieving  substantive  justice.  In 
recent  years,  the  negative  side  effects  of  civil 
litigation  and  agency  adjudication  procedures 
have  begun  to  receive  increased  attention, 
and  many  judges,  informed  scholars  and 
other  experienced  observers  now  cite  lawyer 
control  of  the  pace  and  scope  of  most  cases 
as  a  major  impediment.  In  the  federal  judicial 
sphere,  and  increasingly  in  the  state 
judiciary,  a  consensus  is  developing  that 
efficient  case  management  is  part  of  the 
judicial  fiuiction,  on  a  par  with  the  traditional 
duties  of  offering  a  fair  hearing  and  a  wise, 
impartial  decision.  Many  federal  district 
judges  have  begun  to  practice  and  advocate 
increased  intervention  to  shape  and  delimit 
the  pretrial  or  prehearing  process. 

Some  federal  agencies  have  begun  to  make 
regular  use  of  case  management  processes 
wherein  those  who  decide  cases  interject 
their  informed  judgment  and  experience  early 
in  the  pretrial  stage,  and  consistently 
thereafter,  to  move  cases  along  as  quickly  as 
possible  %vithin  the  bounds  of  procedural 
fairness.  One  such  agency  is  the  Department 
of  Health  and  Human  Services  ("HHS"), 
whose  Departmental  Grant  Appeals  Board 
("DGAB"  or  "Board")  makes  active,  planned 
use  of  special  managerial  procedures.  The 
Board,  which  decides  cases  brought  by  state 
and  local  governments  or  other  recipients  of 
HHS  grant  funds,  has  a  three-tiered  process 
that  relies  extensively  on  use  of  action- 
forcing  procedures  for  completing  each  stage 
of  a  case.  The  Board  adjudicates  almost  all 


its  cases — we(iover  two  hundred 
dispositions  and  one  hundred  %vritten 
decisions  annually  with  an  average  "amount 
in  controversy"  in  excess  of  one  million 
dollars — in  three  to  nine  months.  Most 
disputes  before  it  involve  financial  issues 
concerning  the  allowability  of  grantee 
expenditures,  but  the  Board's  jurisdiction 
extends  also  to  disputes  over  grant 
terminations  and  some  renewals.  A  recent 
study  "  indicates  that  the  Board's  process 
reduces  the  opportunity  for  maneuvering  by 
the  parties,  facilitates  an  expeditious, 
inexpensive  disposition  of  all  but  the  most 
complex  cases,  and  is  overwhelmingly 
approved  by  most  attorneys  who  practice 
before  it. 

The  Board's  success  should  not  be 
discounted  because  won  in  an  environment 
unusually  favorable  to  efficient  dispute 
resolution.*  The  fact  is  that  similar 
procedures  are  now  used  with  apparently 
equal  success  at  other  agencies.  "They  merit 
the  attention  of  appeals  boards, 
administrative  panels,  administrative  law 
judges  ("ALJs")  and  all  others  involved  In  the 
decisional  process.  Though  recognizing  that 
many  factors  affect  the  procedures  to  be 
followed  in  any  particular  dispute,  the 
Administrative  Conference  encourages  this 
trend  toward  reducing  the  transaction  costs 
of  agency  proceedings  and  believes  that  this 
is  a  key  responsibility  of  all  presiding  officers 
and  their  supervisors.  The  Conference  has,  in 
several  contexts,  already  called  on  federal 
agencies  to  make  greater  use  of  internal  time 
limits,*  alternative  means  of  dispute 
resolution,*  and  case  management  and  other 


'  This  recommendation  ii  based  largely  on  the 
report  "Model  for  Case  Management:  The  Grant 
Appeals  Board"  by  Richard  B.  Cappalli  (1866). 
which  explores  how  the  methods  described 
separately  below  interact  in  an  integrated  case 
management  system. 

•  E.g..  a  moderate  caseload  per  judge,  a  shared 
program  objective  among  all  parties  and  a  long-term 
relationship  t>etween  the  agency  and  the  claimant 

•  Recommendation  78-3  calls  on  all  agencies  lo 
use  particularized  deadlines  or  time  limits  for  the 
prompt  disposition  of  adjudicatory  and  rulemaking 
proceedings,  either  by  announcing  schedules  for 
particular  cases  or  adopting  rules  with  genera) 
timetables  for  their  various  categories  of 
proceedings.  Time  Limits  on  Agency  Actions,  1  CFR 
I  305.78-3.  The  Conference  has  also  called  on 
agencies  to  establish  productivity  norms  and 
otherwise  exercise  their  authority  to  prescribe 
procedures  and  techniques  for  accurate,  expeditious 
disposition  of  Social  Security  claims  and  disputes 
under  granU.  E.g..  Procedures  for  Determining 
Social  Security  Disability  Claims.  1  CFR  f  305.78-2: 
Resolving  Disputes  under  Federal  Grant  Programs, 

1  CFR  i  305.82-Z. 

•  Recommendation  86-3  calls  on  agencies  to  make 
greater  use  of  mediation,  negotiation,  minitrials,  and 
other  "AOR"  methods  to  reduce  the  delay  and 
contentiousness  accompanying  many  agency 
decisions.  Agency  Use  of  Alternative  Means  of 
Dispute  Resolution.  1  CFR  {  305.86-3.  The 
Conference  has  called  previously  for  using 
mediation,  negobation,  informal  conference*  and 
similar  iimovatioru  to  decide  certain  kinds  of 
disputes  more  effectively.  E.g.,  Procedures  for 
Negotiating  Proposed  Regulations.  1  CFR  {{  305.82- 
4,  .85-5:  Negotiated  Cleanup  of  Hazardous  Waste 
Sites  Under  CERCLA,  1  CFR  |  30S.64-4:  Resolving 
Disputes  under  Federal  Grant  Programs,  1  CFR 
I305J2-2. 


techniques  *  to  expedite  and  improve  their 
case  handling.  The  Conference  now  calls 
upon  all  personnel  who  conduct  or  oversee 
processing  of  adjudicative  proceedings  for 
the  federal  government  to  make  more 
determined  efforts  to  use  the  kinds  of  case 
management  methods  described  below  as 
may  be  appropriate. 

Recommendatioa 

The  Conference  encourages  the 
prompt,  efficient  and  inexpensive 
processing  of  adjudicative  proceedings. 
Federal  agencies  engaged  in  formal  and 
informal  adjudication  should  consider 
applying  the  following  case  management 
methods  to  their  proceedings,  among 
them  the  following: 

1.  Personnel  management  devices. 
Use  of  internal  agency  guidelines  for 
timely  case  processing  and 
measurements  of  the  quality  of  work 
products  can  maintain  high  levels  of 
productivity  and  responsibility.  If 
appropriately  fashioned,  they  can  do  so 
without  compromising  independence  of 
judgment.  Agencies  possess  and  should 
exercise  the  authority,  consistent  with 
the  ALJ's  or  other  presiding  officer's 
decisional  independence,  to  formulate 
written  criteria  for  measuring  case 
handling  efficiency,  prescribe 
procedures,  and  develop  techniques  for 
the  expeditious  and  accurate  disposition 
of  cases.  The  experiences  and  opinions 
of  presiding  officers  should  play  a  large 
part  in  shaping  these  criteria  and 
procedures.  The  criteria  should  take  into 
account  differences  in  categories  of 
cases  assigned  to  judges  and  in  types  of 
disposition  (e.g.,  dismissals,  dispositions 
with  and  without  hearing).  Where 
feasible,  regular,  computerized  case 
status  reports  and  supervision  by  higher 
level  personnel  should  be  used  in 
furthering  the  systematic  application  of 
the  criteria  once  they  have  been 
formulated. 

2.  Step-by-step  time  goafs.  Case 
management  by  presiding  officers  and 
their  supervisors  should  be  combined 
with  procedures  designed  to  move  cases 
promptly  through  each  step  in  the 
proceeding.  These  include  (a)  a  program 


•  Many  of  the  practice*  recommended  herein 
reflect  the  advice  contained  in  the  Manual  for 
Administrative  Law  fudges,  prepared  for  the 
Conference  by  Merntt  Ruhlen.  Recommendation  73- 
3  advises  on  using  case  management  in  adjudicating 
t>enefit  and  compensation  claims.  It  call*  for 
continuou*  evaluation  of  adjudicative  performance 
pursuant  to  itandards  for  measuring  the  accuracy, 
Umeliness  and  fairness  of  agency  procedure*. 
Quality  Assurance  Systems  in  the  Adjudication  of 
Claims  of  Entitlement  to  Benefits  or  Compensation. 
1  CFR  I  305.73-3.  In  addition.  Recommendation  80-6 
urge*  agencies  to  compile  and  use  statistical 
caseload  data  about  their  proceedings.  Compilation 
of  Statistics  on  Administrative  Proceedmgs  by 
Federal  Departments  and  Agencies.  1  CFR  I  305.6»- 
6. 
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of  itsp-by-atep  tima  goals  iat  the  i 
stagcft  ofa  prooadina  (b^  a  momtaiia^ 
gytaofcthati^wyainU  problam  cases. 
anrir(i^  •  BMnagenwnt  coBnnittedrtn 
expedyinn  proetasing,  Tiniv  gaideikiss 
sbeuWb*  ftxtd  in  aU  cas«f»  feraU 
ducisitiiMt'  Sc.M.i's  withpin  tltp  agcncjii 
largely  with  the  input  of  presiding' 
ofTicers  and  others  affected.  >A<liii»tks 
guidelines  should  be  flexible  enough  to 
acconimodtrte  exuepKoriHt  cases'  and 
shouUmafntaiir  thetrnon-obfigatDry 
natdrv,  tlwy  sFronfd  bersufficientfy  fixei) 
Ita^Huup  luutinprtcm  innving  and  ensure 
thai*  aitydelayy  are  justified.  A^injtCT 
smrhiI  CTicouTBjje  #  niariagement 
comntifie ill  by  iitcniding  specinc goals 
or  duties  of  timely  case  processing  in 
perNnenf  jekf  descriptions. 

3.  ^peiitt&tf  optitms.  Agencies  atiroalii 
develop,  and  in  sobi^  instance* reqa*re 
parttas  lo^use,  aptxiaf  e^edit«d^ 
procBdores.  DUfarent  rules  may  need  to 
be  devalopsd  for  fmndfing  snaeH  cases 
a»  wdk  am  for  larger  ones  thaf  d«  not 
rasK  vaiufimx  legal  or  facftMl^  iesueA 

4l  CoBefiiB  gystsm. 

^)  Agndes  should  dirvdop 
procednses  ta  enaee  early  compiiaHon 
of  ideivntdoGiBneBta  iaacasetliK. 
This  MiiU  help  the  priding  officer 
delineate  the  le^  and  factual  issu^ 
the  parties'  paBition»  and  die  basis  for 
the-  airtioa  ae  promptly  as  possible.  The 
psesidiag  officer  oray  dien  structosr  thr 
psocsse  suiiahjy  —A  iaeag  prriiiiiiniy 
managenui  it  duvLtira. 

^>  SUspute*  precetied  by  party 
interaetMBs-or  iBvestifations  which 
oeate^e'aMbstanlMtlacliaal  record,  asixt 
noct  contract  and  grant  diepuics,  are 
especiaUy  aoienaMeto  tlue  approach. 
Case*  iBvalviii§  stcans^ fact  conflict*  or 
ii^WFhich  data  are  pecu^iady  %vithin  the 
possesatoa  of  oac  party  who  ha» 
nitttwateon»-toOMpgsose  them  may  be 
less  suitable  foe  a  case  file  system. 

5.  Two  stage  resolution  approaehe*.  fat 
proceedings  where  the  caee  file  system 
is  )e»i  apprepriaic.  a*  where  factual 
conflicte  render  discovery  ioiportaRt, 
agencies  siuuiid  consider  imng  a  two- 
phase  precedure, 

(al  Phase  one  migtit  be  an  abbreviated 
discovery  phase  directed  by  a 
responsible  official,  with  the  product  of 
that  discovery  fbrming  the  "appeal  Die" 
for  the  next  phase.  Alkeraatively,  parties 
GDuU  be  rhannded.  into  a  pnvate 
dispute  resolution  modfr,  soch  as 
mediation,  negotiation  or  arbitration, 
which,  even  if  unsuccessful  can  serve  to 
define  maior  issues  aid  to  advance 
devetopment  of  the  record.  Beferc 
emptaytng  this  alternative,  agpnnies 
would  have  to  determine  whether  the 
sanfkkntialitf  rode  that  normally 
attaches  to  arbitraftleir,  medlcatioiraml 
negotiation  is  so  criticri  that  it  cannot 


be  abandoned  fa>  thesakeoiamoiie 
efficieaiaeeewl  atagev 

(bt  A  sesond  stage  if  necgssrary, 
should  iwumwf  ander  active  case 
ma  nagvneiilraviwuNiiii  ended*. 

81  S^ekpHg' party  cmtcensions  andt 
offering mpftiotivrt.  Plesidiiig  offlLers 
shoufd  promoffe'  party  agreement  and 
concessions  en  proced'aral  and 
substantive  issues,  as  well  as  an  matters 
involving  facts  and  documents,  to 
reduce  heariog-  time  and  sometiaie* 
avoid,  heertagr  altogether.  Ageociee 
should  al— CpI  etMtsuEage  deciaional 
officsM'tvreaelwseases  (orimrtk 
thereof)  informally,  (b)  provide  their 
officers  tiaintR^ ininedistiofi  amd other 
ABK  mettiods,  and  fcj  reatindy  offer 
partiev  tl^p^sei  vices  of  trained: 
mediators. 

7.  Qtrestaming  techniques.  [a\ 
Requests  for  clariffcation  or 
development  ofrecord.  If  a  party  makes- 
a  statement  in.  a  aotice^  of  appeal,  brief, 
oi  other  giibmiawion  which  a  presiding 
o^icer  do«»  not  uoderstaiKL.  doubts,  or 
wishe»clari€ted;.  the  officer  shoatd 
castai«iw  iB^utiimf  the  party  to  e^cpand 
upon  Tt»p— iMnii.  TKe  ambiguity  may 
relate-tofffeefoal  matter,  or  an 
iuteipietatiuii  of  a  legal  precedent  or  a 
document.  Similarty.  by  preliminary 
study  of  the  case  fHe.  the  presiding 
officer  could  identify  missing, 
iufonnatioa-aBdrsquiEe  the  party  with 
access  to  such  infomation  to  remedy  the 
deficiency.  The  officer  could  also  issue 
"invttatioia  to  brieP  diflieult  questions 
of  stulotuif  iaterpretation  or  the  like. 

(b)  WffHai*  queeliuiiy  fer  conference 
or  hearing.  The^  presiding  officer  sfiouid 
manag^  cases  so  as  to  limit  issues, 
prooC  and  ai;g]imeBt  to  core  matters. 
Haviqg.asc8itaiiied  the  factual  and  legal 
ambipiities in  each  side's  case  by 
caiefafslwfy  oT  lite  briefs  and 
decmnentation  subiiiitTed.  the  presiding 
officer  shoutd  structure  a  prehearing 
conference  ar  hearing  as  a  fbnun  for 
addressing  these  ambiguities  by  seeking 
responses  to  carefuffy  formulated 
questions  and  providiag  appropriata 
opportunity  for  rebuttal.  In  this  way,  and 
by  otherwise  seeking  to  identify  the 
specific  qitestions  in  dispute  early  on, 
the  presiding  ofCcer  would  focus  partiea' 
attention  on  key  issues  and  deflect 
unproductive  peocedural  maneavera^ 

t.  Timv  extrtmitm  practices.  Time 
extensions  shouW  be  granted  only  upon 
strong;  documented  justification.  While 
proceduud  faienees  mandates  that 
deadlinestaay  be  extended  for  good 
came,  preshnng  ofncers  shuuni  be 
aware  that  casual,  customary 
eNteneioBS  have  serioue  negative  effect* 
on  as  adjudicatory  tytttem,  ita 
partfcfpents,  and  those  wishing  access 
thereto.  Stem  warnings  accompanying 


juatifiad  extenaiaavhafwe  ha 

8DCcea«>  hfcflartaiUnfiawyersS  reipiests 

for  additional  Ihaa. 

9l  Joiat mmmJiratioa  <4 Kfoma  wkh 
commaa  isjiuea.  Whenever  ptscttcable^ 
and  fair,  casav  involving  coamMn 
questiooBof  toa*  orfactabaatd  be 
coaaalidatedaiidEheasd  jointly. 
Consolidation  ceaidinclttde  wnficatioii 
of  sckedMeK  bcie^yt  case  ffles  anrf 

10.  Usf^  of  teiepfkrm' conferences  and 
heafTttgsi  Presiding ofifcers  stronM  take 
full  advantageof  telepfione  conferences 
as  a  mesne  ttr  hear  motfonr,  to*  hold 
prehearing  conferences,  and  even  to 
hear  the  merits  of  atlmiiiistrative" 
proeeedfngs  where  arppropriate.  While 
telephone  conferences  may  be  either 
employed  regnlafriy  for  handling  selected 
matters  orlitnited'  to  e  case-by-case 
basis  at  the  suggestion  of  the  presiding 
officer  or  counset.  experience  suggests 
that  maximum  benefits  are  derived 
whan  teiephone  conferences  are  made 
piesuiuplive  for  certain  matters. 

TT.  Ihtra-agency  review.  Any 
subsequent  infra-agency  review  of  an 
initial  adjudicative  decision  should 
generally  be  conducted  promptly 
pursuant  to  flexible,  preestabfished  time 
gaddaUnet  an^  review  standards. 

12  Trainings.  Agenctes  shodd  ofTfer, 
and  presiding  offTcers  seek,  training  in 
case  management,  mediation, 
negotiation  end  similar  method^,  oinf 
sfionld  be  afert  to  take  advantage  of 
them.  The  training shouTd  be  carried  out 
with  the  advice  and  aid  of  othee  federal 
ageneieaafld  grotipc  witii  expertise; 

8.  Secttoii3e6iW-#i»  added  toPart 
3B5  a»  IbRows: 

§i3WW  i    Ad^Waf  the  Sfltvioes  of 
"Neutrals"  foe  AAetaaMwa  Mean*  eiBiipate 
Re»ok»tiBa(niiiwiisiilini  N<fc»-a^ 

The-  AdaiinMrstive-Cqafefgncr  hn'8- 
wpeeTBeiy  Aicev^e^eu  a^cwcies  to  tHice 
aaMrntag^of  iiffcJIatlurr.  rrp^cTftistioTT. 
minitrivfc;  biiralng  arbitration  ffnd  other 
altemetivp  iiieaiiB  of  cRspute  resolutinn 
("Ath«  j.'  Whitrnnne  agencies  have  tieguir 


'  la  RcroiBinndntinii  M-3.  tb*  CaiifeKnc*  rnlUJ 
on  agenofi.  where  not  inconiittanl  with  statutory 
authority,  taadopi  aJlerruitives  to  litigation  and 
tHai'-iype  hsari^gs  such  as  nwdtat'ion,  minitrlals, 
arbitra(toi»«nTtottl«T""ABR"  methods.  Agenaies' 
i*»  of  iSlttmmtivm  M^m  of  DHput^/hfaohithm.  I 
CFR  3BUa-S.  D>«ti«  ralMBBlnnrsptMnr. 
RaM^aaalatian^a-*  an^SB-S  hare  baea 
instrumeoni  in  paaawlineasRRT  en^iiiimmiUun 
witknagptiataAsiJapaihiBg  whick  inveWes: 
canveain^poloitially  inismatad  pactnu  lo  negottats 
the  details  of  a  proposeil  rufe.  Procedures  for 
Negotiating  nvposad  Kegulativns.  1  CTR  f  1  S^.82^ 
4  anrf SV8.  SreaJso.  ffggottaip&Clpomip  of 
Hmmmffm  l^tte-Sim  VmierCERCL/t,  1  CRT 

Progmmm  t  OWiniiSI  atsa^Cai  Wiwpiiaia* 
o»»1aorf^Anpwaasine>^fwsjf  .IniMMhamiit  tCCT 
30&SS-?. 
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to  employ  these  methods  to  reduce 
transaction  costs  and  reach  better  results, 
many  disputes  are  still  being  resolved  with 
unnecessary  formality,  contentiousness  and 
delay.  This  recommendation  is  aimed  at 
helping  agencies  begin  to  explore  specific 
avenues  to  expand  their  use  of  ADR  services. 

A  key  figure  in  the  effective  working  of 
various  modes  of  ADR,  including  negotiated 
rulemaking,  is  the  "neutral" — a  person, 
usually  serving  at  the  will  of  the  parties,  who 
generally  presides  and  seeks  to  help  the 
parties  reach  a  resolution  of  their  dispute. 
These  neutrals,  often  highly  skilled 
professionals  with  considerable  training  in 
techniques  of  dispute  resolution,  can  be 
crucial  to  using  ADR  methods  with  sticcess.* 
For  agencies  to  use  ADR  effectively,  they 
should  take  steps  to  develop  routines  for 
deciding  when  and  how  these  persons  can  be 
employed,  to  identify  qualified  neutrals,  and 
to  acquire  their  services. 

The  diversity  of  roles  played  by  neutrals 
and  the  uncertainty  as  to  certain  applicable 
legal  requirements  present  complications  for 
agencies  considering  uses  of  ADR.  Neutrals 
may  be  specially  trained  and  accredited,  or 
may  simply  hold  themselves  out  as  having 
certain  expertise,  experience  or  credibility. 
They  may  be  called  on  to  make  binding 
decisions,  consistent  with  applicable 
statutory  and  regulatory  requirements,  when 
opposing  positions  cannot  be  reconciled,  or 
they  may  simply  render  advice  to  the  parties. 
Time  may  be  of  the  essence  in  acquiring  their 
services,  as  in  many  arbitrations,  but  in  some 
instances  may  lie  a  minor  consideration. 
Costs  of  using  outside  neutrals  may  range 
from  a  few  thousand  dollars  (for  the  services 
ofa  minrtrial  advisor)  to  six  figures  (for 
convening  and  facilitating  a  large-scale 
negotiated  rulemaking).  These  differences 
render  specific  advice  difficult  to  give  in 
advance.  Agencies,  Congress,  courts,  and 
others  who  employ  ADR  methods  or  review 
their  use  should  nonetheless  observe  certain 
guidelines  intended  to  accomplish  the 
following  goals: 

■  Supply.  Broadening  the  base  of 
qualified,  acceptable  individuals  or 
organizations,  inside  and  outside  the 
government,  to  provide  ADR  services. 

■  Qualifications.  Insuring  that  neutrals 
have  adequate  skills,  technical  expertise, 
experience  or  other  competence  necessary  to 
promote  settlement,  while  avoiding  being  too 
exclusive  in  the  selection  process. 

■  Acquisition.  Identifying  existing 
methods,  or  developing  new  techniques,  for 
expeditiously  acquiring  the  services  of 
neutrals  at  a  reasonable  cost  and  in  a  manner 
which  (a)  insures  a  full  and  open  opportunity 
to  compete  and  (b)  enables  agencies  to  select 
the  most  qualified  person  to  serve  as  a 
neutral,  given  that  the  protracted  nature  of 
the  government  procurement  prtjcess  is  often 
inconsistent  with  the  goals  of  ADR  and  the 
need  to  avoid  delays.* 


'See  the  Cloasary  in  the  Appendix  for  brief 
deacriplionf  of  the  roles  of  neutrals  in  various 
proceedings. 

*  While  there  may  l>e  situationt  in  which  agencies 
can  obtain  the  services  of  a  qualified  outside 
neutral  without  following  formal  procurement 
procedures,  acquisitiona  of  ncutrali'  services  are 


■  Authority.  Minimizing  any  uncertainty 
under  the  "delegation"  doctrine  or  similar 
theories  that  may  adversely  affect  the 
authority  of  some  neutrals  to  render  a 
binding  decision.  This  consideration, 
however,  should  not  prove  troublesome 
where  neutrals  merely  aid  the  parties  in 
reaching  agreement  (as  in  nearly  all 
mediations,  minitrials  and  negotiated 
rulemakings). 

These  proposals  are  intended  to  help 
agencies  meet  the  challenge  of  reaching 
these  goals  in  a  time  of  reduced 
resources  and  in  a  milieu  in  which  many 
affected  interests  may  oppose  change. 

Reconunendadon 

A.  Availability  and  Qualifications  of 
Neutrals 

1.  Agencies  and  revieMring  bodies 
should  pursue  policies  that  will  lead  to 
an  expanded,  diverse  supply  of 
available  neutrals,  recognizing  that  the 
skills  required  to  perform  the  services  of 
a  dispute  resolution  neutral  will  vary 
greatly  depending  on  the  nature  and 
complexity  of  the  issues,  the  ADR 
method  employed,  and  the  importance 
of  the  dispute.  Agencies  should  avoid 
unduly  limiting  the  pool  of  acceptable 
individuals  though  the  use  of  overly 
restrictive  qualification  requirements, 
particularly  once  agencies  have  begun  to 
make  more  regular  use  of  ADR  methods. 
While  skill  or  experience  in  the  process 
of  resolving  disputes,  such  as  that 
possessed  by  mediators  and  arbitrators, 
is  usually  an  important  criterion  in  the 
selection  of  neutrals,  and  knowledge  of 
the  applicable  statutory  and  regulatory 
schemes  may  at  times  be  important, 
other  specific  qualifications  should  be 
required  only  when  necessary  for 
resolution  of  the  dispute.  For  example: 

(a)  Agencies  should  not  necessarily 
disqualify  persons  who  have  mediation, 
arbitration  or  judicial  experience  but  no 
specific  experience  in  the  particular 
ADR  process  being  pursued. 

(b)  While  agencies  should  be  careful 
not  to  select  neutrals  who  have  a 
personal  or  financial  interest  in  the 
outcome,  insisting  upon  "absolute 
neutrality"— e.^.,  no  prior  affiliation 
with  either  the  agency  or  the  private 
industry  involved — may  unduly  restrict 
the  pool  of  available  neutrals, 
particularly  where  the  neutral  neither 
renders  a  decision  nor  gives  formal 
advice  as  to  the  outcome. 

(c)  Agencies  should  insist  upon 
technical  expertise  in  the  substantive 

generally  governed  by  the  Competition  in 
Contracting  Act.  Pub.  L  No.  96-368,  Title  VII,  96 
Stat.  1175.  which  mandates  full  and  open 
competition  for  contracts  to  supply  goods  and 
services  to  the  federal  government,  and  the  Federal 
Acquisition  Regulations.  46  CFR  Chapter  1.  Parts  1- 
53,  which  aats  forth  detailed  procedures  for 
conducting  competitive  procurements. 


issues  underlying  the  dispute  or 
negotiated  rulemaking  only  when  the 
technical  issues  are  so  complex  that  the 
neutral  could  not  effectively  understand 
and  communicate  the  parties'  positions 
without  it. 

2.  Agencies  should  take  adavantage  of 
opportunities  to  make  use  of  government 
personnel  as  neutrals  in  resolving 
disputes.  These  persons  may  include 
agency  officials  not  otherwise  involved 
in  the  dispute  or  employees  from  other 
agencies  with  appropriate  skills, 
administrative  law  judges,  members  of 
boards  of  contract  appeals,  and  other 
responsible  officials.  The  Administrative 
Conference,  Federal  Mediation  and 
Conciliation  Service  ("FMCS"),  the 
Department  of  Justice  (particularly  the 
Community  Relations  Service  ("CRS")) 
and  other  interested  agencies  should 
work  to  encourage  imaginative  efforts  at 
sharing  the  services  of  federal 
"neutrals,"  to  remove  obstacles  to  such 
sharing,  and  to  increase  parties' 
confidence  in  the  selection  process. 

3.  Congress  should  consider  providing 
FMCS,  CRS  and  other  appropriate 
agencies  with  funding  to  train  their  own 
and  other  agencies'  personnel  in  the 
particular  skills  needed  to  serve  in 
minitrials,  negotiated  rulemakings,  and 
other  ADR  proceedings. 

4.  The  Adlministrative  Conference,  in 
consultation  with  FMCS,  should  assist 
other  agencies  in  identifying  neutrals 
and  acquiring  their  services  and  in 
establishing  rosters  of  neutral  advisors, 
arbitrators,  convenors,  facilitators, 
mediators  and  other  experts  on  which 
federal  agencies  could  draw  when  they 
wished.  The  rosters  should  be  based, 
insofar  as  possible,  on  full  disclosure  of 
relevant  criteria  (education,  experience, 
skills,  possible  bias,  and  the  like)  rather 
than  on  strict  requirements  of  actual 
ADR  experience  or  professional 
certification.  Agencies  should  also 
consider  using  rosters  of  private  groups 
[e.g.,  the  American  Arbitration 
Association).  The  Conference,  FMCS  or 
another  information  center  should 
routinely  compile  data  identifying 
disputes  or  rulemakings  in  which 
neutrals  have  participated  so  that 
agencies  and  parties  in  future 
proceedings  can  be  directed  to  sources 
of  information  pertinent  to  their 
selection  of  neutrals. 

5.  Agencies  should  take  advantage  of 
opportunities  to  expose  their  employees 
to  ADR  proceedings  for  training 
purposes,  and  otherwise  encourage  their 
employees  to  acquire  ADR  skills. 
Employees  trained  in  ADR  should  be 
listed  on  the  rosters  described  above, 
and  their  services  made  available  to 
other  agencies. 
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B.  Acquiring  Outside  Neuicah.' Services 

11  Iit-sft«B0enS'Wh«i«>H*^nr  i 
•r  dksiraNb  to  acquire  (ftayute 
■Motittion  service*  fronretrtflfirie  the 
goverameirt,  agmerev  slluuIJ  ncplorar  tfie 
following  methods: 

(^Whpn  autiiui'l/ucf  to  emploj 
coiwnfrarrts  or  experts  on  a  femporary 
basis  (e.g.,  5  U.S.C.  J  3109),  agencies 
shonfd  cDnsiderutlKzing  thal^ 
ODtfaorization  in  furtherance  of  their 
/tHR  or  negotiated  ruremaking 
endeavors. 

[h\  Agencies,  contemplating  ADR  or 
nogpliatrd  rulenM4(ing  iwoiects  iovolvmg 
private  neulrals.  sh<nxkL  as  pact  of  their 
acquiaitien  planning  pfoccsa  pf  lannl  to 
therFedaraJ  Acquiaitioo  Ragaiatioa 
("FAS")' Part  7*  periariieall]ifliA«raaiicc 
in  ttm-CunoKKa Baatnaa^Daii^  tm^^m 
ymtewiongl  pMfcBcatiiMi»a<  thai/  need* 
and  intentiofi»t^9D'aft(oaUo«ir 
iataaeated  organizatiofraaad  individoal 
ADR  neutrals  to  inforsk  tbe  agency  oi 
their  wtere  at  and  ^wriificmiMK. 

pB^  Wberv  speed  is  laipDetanBt  and  Ae 
amouBt  of  the  contract  iv  expect^  \o  be 
leas  than.  325,000.  a9encie»sbauhf  cmv 
the  atieamlined  snail  puechose 
procedUMn:  of  Subpsrf  1X1  of  the- 
Pidnat  AequinUon  RtgviMiDii  *{■ 
acquiring  the  serviKevof  outsrrfe 
neufrate^  partlcuisrri;*  mnntrlarnmtral 
adeienrs.  mediators' andiartntratora. 

(b^  AgeiRjej  thsrt  roi  esee  iKe  ifeect  to 
hire  prrvete  nerrtraly  fcrrnimreroHS 
proceedings  should  ctjnslderthe  use  of 
indefnirte  qauiitily  cunlructs  as  vehicfes 
foritfcrrtifying'  ajiihtumpetlHvrfy 
asqrriring  the  setvIcbs  of  interested  and 
quattffedneutrHts  who  can  then  be 
engaged  on  an  expedited  basis  as  the 
need  arises.  Agencies  should^  where 
posstbh.  seek  contracts  with- more  tha» 
one  supplier.  In  fashioning,  such 
indeTmite  quantity  contracts.  agenciAS 
should  take  care  to  comply  with  the 
fbifowrng: 

(l)- Agency  coRtradft^faeukl  specif  • 
minimum  qoantity.  wlriiki^aidd  ilea 
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Business  Daily  notice  for  all  nontcactaoliciIMM 
which  the  government's  share  Is  likely  laexceed 
tlMJUmt.  IffU  aC.  esr[vf.  «CFl»-».ZDTf«):  Pbr 
procuremeii««>lj»l«»s«s  WU,Ulie«nd  SZ&OOS  in  whicit 
the  agpncy  reasonably  expacts^tvrecaivrat  !■•■( 
two  offers,  no  such  nolica  is  requrad.  Pub.  I_  Nai 
g».WT.  CJctober  IB..  1986.  Title  IX.  Section  922. 
••«CnJSobpam3T  This  Subpart  allows 
agencies  la-maim  purctmavin  anraumv  le*»  than 

prescritied  la.  (Im  PAHfos  aedinaiy  inniiii— iH  IC 
th«  praoiremeal  is-iar  les»lliai]  SIO-IXX).  tha  aggncy 
Mctt^nomNtntlMir  iiradvmcv  in  the  Commercr 
fluaawrfhi»  mCfKSOnm  ^"tf  of  i 
piniiiain— 4wM>— ttfaKaawicyiitili 
obtaio  competition. 


ItdottaranaoanfrariMrtlen  a 
maiioHm  qaaaciiy  o<  senrtcss.  ^ 

(2)  MigalMieii  of  indMrfuai  orttenr 
undertfce-cemraet  rardesh-abte,  buf 
shoulc^gmertrffy-  adhere  to  the 
personnef,  statesnente  of  work..andcasl 
rates  or  ceiBngs  set  forth  in  tha  basic 
indefiaite  quantity  cfmtract.  s«  as  to 
minimize  "sole  source"  issues. 

(ej  Agencies  should  also  consider 
{V\  KiTerlng  into  joinf  pca{ect8  for 
acquiring  neutrals'  services  by  using 
other  agencies'  coofractual  vehictea. 

(2^  Csing  other  contracting  techniques, 
socir  ar  baste  ordering  agreements  and 
schedule  contracts.  wlae«:appBnqpstater 
to  meet  their  needs  for  neutcals>' 
services; 

(3)  Proposing  a  deviation  from  the 
FAA  ar  aaeiidtnv  rtaeip  PAR 
soppkancBlB,  wfasiv  ofipropristSL 

in  AgencitvdKiaki:  evaluate  contraef 
pvopoidsfaKMJA  netitrais'  service*  an 
the^^odiAeartlans  of  the:  offeror.  bu<  coat 
alo»ig  ilwhi  rot  he  dnr  contmUhig 
factbr.* 

2.  Tie  Civifiae  Agency  Asquisitioa 
CsMcHead  Defense  AectniiMon 
RestdetorrCaancii  should' be  recc^tliv«r 
to  MffUiicy  or  AdauaiHliativg  CaafetcsKS 
propeeale  for  desristtana  fronv.*^  or 
anmiiJeMiiti  tg>  the  FAA  to  adapt 
pnEBtenMBfiisDcadaseiftDthe  oniqar 

roiAOft  pK)ce93«'s. 
f9Mi  sCalutnry  mandatesv 

3.  In  the  ahsencE  of  ^propriate 
atmsiiJtua>tan»Heg}finitinya  difisnenl 
alieeatioRaf  costs.  iirminitci»l9  aeid 
JslMdatiov  tha  parties  custonurib^ 
sfaayii  sfaerr  equally  m  the  costs'  ai  the 
neutaihtf 


GIbssary 

Mediaimr.  A  nedieHiris  a  saaeral 
thitd  patty  who  attempts  to  asanf 
pasties  la  ammiatmg  the  substance! of  • 
silrteiiMiil  A  mediator  ha<;  na  authaathp 
to  meht  any  decisions:  diat  are  biodtag 
on  either  party 

CaH  WBiWi  /PndtitotoPi  Wegutieted 
nilemakingB  gsneaally  praoeed  m.  two 
phases;  one  esing  a  "eaowenar"  and  the 
other  s  "facilltBtac"  In  the  Szet 
(coneeeiB^  phase:,  a  oeutral  called  a 
conseoerstadles  the  cegulsloTy  issues. 
Hlisiinitii  ta  identify  the  psteettalYy 
affected  inttErests,  and  then-  advises*  tl^ 
agSBcy  eoaeesmiig  the  feasrbihty  of 
convsaiag  (epreseiuutives  of  rhvse 
interests  to  negeAstr  a  propssed  role'.  If 
the  agency  decides  te  g»  fenvai^  with 
negotiatiay  sessiene*  the-evevener 
assists  in  bringing  the  parties  fogether. 
In  the  8ecaiuf(DegotiatingJ  phase,  a 
neutral  called  a  facili«Btof  nMsaops  the 


meetingyand  coordliwte*  dlscessiuus 
aiiiwig  tfny  parties.  When  the  parttes" 
rtrqoest  a  fkciiitattn*  may  act  as  a 
mediator,  assistiagthe  negptlaieps-to 
reaefa  consensus  on  the  substance  ofsi 
pcoposed  nile.  The  roles  oi  convenor 
and  facilitator  aonelinesoveri^  and 
often  both  fuoctions:  ore  perfbrmsd'  by 
the  some  person  or  persons,  rfeitliei  ar- 
eonvwtor  nor  a  facilitator  has  atithority 
to  ma*e' decisions  that  are  binding  on 
the  agency  or  on  the  paiticipafing 
outside  parties. 

Niautpoi  Advisor.  A  nuaitriat>  ie  a 
stsuetttfed  settlement  pracese  iic  vshish 
each  pasty  te  a  dispute  presents' a  high^ 
abbiVMated  sumnrary  of  its  caselSefope 
Bt-iwor  officials  of  each  party  anthorized 
ttr  settle  the  case,  ht  this 
recommendation,  it  is  presumed  that  the 
gpwemment  is  one  party  to  the-dispute. 
In- some,  (but  not  all)  minitrials,  a  neutiial 
advisor  participates  by  hearing,  the 
pteseflttahona  of  the  parties  and, 
oprtitjnadly;  pro nding  further  aea stance 
in  any  sabseqaent  atlempt  fa  moh  a 
settlaiiwiK:  Typically,  a  nerrtraf  advistjr 
is  an  iircflviduaf  sefected  by  ther  parttes, 
Dtrttes  of  a  neutral  advisor  may  include 
presiding  at  the  presentation., 
questioaing.  witnesaas.  mediating 
settlameat  nagotiationst^  and  rendering, 
an  advisevy  ofMnran  to  the  parties:  lis  no 
evsntdoeais  iieuti'ai  advisor  renders 
deshneivlllat  iebiiaAngon  any  party  to 
a  minittiaf. 

Arbitrator.  An  arbitrator  is  a  neutral 
third  party  who  iasues  adexiision  on  tha 
issueain-dispute  afiar  receiving 
ewdance  aad-  hearm^  acgtunent  from  the 
pact*«s,Asb*tsattan  ia  a  less  formal 
altemaSise  taadfinhcatiini  or  litigation, 
and  an  arbitrator's  decision*  may  ormay 
not  be  binding.  ArbHtatton  mwy  be 
chosen  vdantarily  by  the  parties,  or  it 
may  be  required  by  contractor  statute 
as  the  exclusive  dispute  resoTtttion 
mecE 


BMedr  BkcsmbwIK  IMti 
wcbrij  K.  9bs^ 
General  Cauntell 
[FR  Dog,M  TM««  filed  la-aO-W:  ft4»am| 
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OEPABTUEHT  OF  AGRICULTURK 

AnffifiiHiiraJ  Uackalloa.  S^m^a. 

7  CFR  Part  52 

United  State*  Standards  forOradeaof 
FrozeiT  Leaiy  Greens 

aocncy:  Agricultural  MarketinsSecvice, 
trSDA^ 

AcnOMT  Fftief  rote. 
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SUMMABY;  The  purpose  of  this  fmal  rule 
is  toreviae  the  voluntary  Uaited  States 
Standards  for  Grades  of  Frozen  Leafy 
Greens.  The  cevisian  was  developed  by 
the  U.S.  Department  of  A^icuUsre  at 
the  rec|uest  of  the  frozen  vegetabfe 
industry.  This  final  rule  will  change  the 
allowance  for  blemishes  in  leaf  style 
spinach  by  aDowiag  a  larger  toieraace 
(area  measurement)  for  blemished 
leaves.  Its  effect  will  be  ta  improve  the 
staadards  and  encourage  uniformity  and 
consistency  in  canunercial  practices 
which  will  facilitate  the  traxh'ng  of 
frozen  leafy  greens. 
EFTECTtVI  date:  January  20. 1987. 
FOn  FIMTMEII  MiKNUMTION  COffTNCn 
Harold  A.  Machias^  Proccsaed  Piodwcts 
Branck  Ftait  aad  Vegetable  Division, 
Agncoitund  Marketmg  Setvice,  U.S. 
DepartBient  of  Agricuituie,  Wasluoglon. 
DC  2Q2Sa  (202)  4AS-%aA,7. 
SUPPUMCWIMIV  MPMMUCneiK  TUe 
a  ctkm  has  been  reviewed  oader  USD  A 
procedores  and  Bxecntive  Odes  12Zn 
and  has  been  designated  as  a 
"nonmajor"^  rale.  U  wriU  not  reaelt  as  an 
annual  effect  on  the  ecanoeiy  of  $100 
millioe  or  more.  There  wiU  be  ao  maior 
increase  is  cost  or  prices  for  rnnniiaMrs. 
individual  iadasthcs;  Federai.  State,  or 
local  government  ageacJea;  or 
geographic  regions.  It  wiU  aot  mwdt  in 
significant  adverse  effects  on 
compefftfon,  nnphryiiient,  iiivestiuefils, 
prodectivity.  ionovstiona.  or  tte  abiltfy 
of  United  Statee-based  enterpsises  (e 
compete  with  foreign-based  enterprises 
in  domestfc  or  export  markets. 

The  Administrator,  Agnculturaf 
Marketing  Service,  has  certified  ttiet 
action  will  not  have  a  significaiit 
economic  impact  on  a  sabstantiat 
number  of  small  entities,  as  defined  in 
the  RegMlatory  Flexifaflrty  Act,  FWr.  L 
96-354  (5  U.S.C.  001).  because  ft  reffects 
conent  amfcetiag  practices. 

The  current  volBataiy  grade  atandarde 
for  frozen  leafy  greens  have  been  in 
effect  since  October  12. 19B?.  The  grade 
standards  were  last  revised  to  include 
frozen  spinach  under  the  grade 
standards  (or  frozen  tea^  greens  since 
they  contained  similar  narrative  text 
Spinach  was  included  as  a  "type"  of 
leafy  greens. 

In  May  19M.  the  USDA  feccTved  a 
request  from  the  American  Frozen  Food 
Institute  (AFFl)  to  change  the  U.S.  grade 
standards  for  frozen  leafy  greens  on  ^e 
behalf  of  frozen  spinach  processors  from 
CalifomiaiThe  industry  stated  that 
applying  frozen  leafy  greens  aDowances 
for  blemished  leaves  to  frozen  spinach 
has  resulted  in  a  more  restrictive 
tolerance  than  was  applied  to  frozen 
spinach  in  the  previous  standards. 
Industry  studies  conducted  by  technical 


persofiael  indicated  that  incseasing  the 
tolerance  ior  leef  atjrie  spnadi  kam 
each  fo«e  sc{sare  ccnthnetets  to  each  six 
sqaare  centimetcts.  asing  the  sane 
acceptance  qnd^  level  criteria,  would 
be  neie  hi  yhe  with  the  presions  9cade 
standasda. 

Or  April  7.  IMS.  a  pvoposed  rule  was 
published  in  the  Federal  Register  (&l  FR 
1174«>.  The  Goamient  ffling  period  ended 
Bifay  7.  tM&  The  KTationat  Pood 
Processors  Association  fNFPA^  • 
scientificaity  and  technically  based 
trade  sscociatioR  that  represents  609 
food  processing  eompanies,  commented 
on  the  proposal.  NFPA's  cenmenf 
supported  Ae  proposal  to  rertse  the 
voluntary  U.S.  Sraadards  for  Grades  of 
Frozen  Leafy  Greene  to  redefine  the 
defhntlon  <rf  Memwhed  leaves  for  frosen 
leaf  style  spinach  so  thef  each  six 
sqsare  centimefers  of  Memfshed  £frea  is 
counted  as  one  defect.  WPA  imficated 
this  ehonge  mrft  bring  the  standards  fn 
line  with  carrent  itrdgstry  practices  and 
facilitate  the  tradmg  of  froeen  leafy 
greens.  No  other  comments  were 
received. 

After  review  of  fins  comment  and  fn 
order  to  improve  (he  standards  and 
eiicuurage  trnfformfty  and  consistency  in 
commercial  practices,  the  USDA  hereby 
revises  the  grade  standards  by  changing 
S  52.1374.  Definitions  of  terms,  (bj 
Blemished. 


List 


iB7C3«P)irta2 


Fhiits,  Vegetables.  Food  grades  and 
standards. 

^rtff     PART  52-FMIENDEO} 

AocDcdingly.  fhe  Sefapart— U^aitcd 
States  Standards  for  Grades  of  Fnsen 
Leafy  Greens  [7  CFR  Part  5Z1371— 
52.iaKl)  is  aaMaded  as  foQosn: 

1.  The  avtiwrity  citation  for  Part  S2  ie 
reviaed  to  reed  as  foKows: 

Authority:  A^'culfural  Markefing  Act  of 
1946,  Sees,  203.  a».  60  Stat.  1087.  as 
amended.  MMJt  as  aiiieiiJbd  f7  U.SC  VB2, 
1604^ 

2.  In  Post  52.  &  52.1374.  pacagtaph  (b) 
is  revised  te  read  as  follows: 

$52,1374    OeflnMons  of  leiiiis. 

Cb)  Blemished  vaeaaa  any  unit  flffirtpd 
by  dfscoioration  or  other  means  to  the 
extent  that  the  appearance  oc  eating 
quality  is  adversely  affected.  For  leafy 
greens  other  than  leaf  style  spinach. 
each  4  cm*  ialeaf  styleor  each2cm*  in 
chopped  and  pureed  styles  (aggr^ate 
area  measurement)  is  counted  as  one 
defect.  In  lea£  sfylc  spinach  only,  each  d 
cm'  is  conatcd  as  one  defect. 


Done  St 


T. 


DC( 


Deputy  A  dministratorr  Matketfmg  i 

(FR  Doc  aS-ZVH^P^lMi  12t-2»-aK  ft4$amf 

BHJJNG  cooe  »n»-as-n 

CommodNy  C»«dll  C«rp«»aSoi» 

7  CFR  Part  1409 

Referral  ot  Pitwquel  Deht 
Inf  onnatkNt  t»  CnKiit 
Agendee 


r  Conunodify  Credit  Corporation, 
Agriculture  Department. 

ACnoNLFhialnik. 

StiMMABY:  This  final  rule  provides  fiat 
the  referral  te  credit  reporting  agt^nriff. 
of  infonaatien  with  respect  to 
delinquent  debts  owed  to  Coeuiodity 
Credit  Corporation  [CCC].  This  action. 
which  is  usual  and  customary  n» 
commerce,  is  being  taken  as  aa 
inceative  for  delinquent  debtors  ta 
repay  debts  owed  to  CCC 

E  OXTK  December  301  iwa. 


FOW  PUN  I  HUN  MPOmMmOW  CONTiteT: 

Dale  R.  Philfips,  Cfatnrs  Specialist,  Pfeca! 
Drvtsion,  A9CS,  U.S.  Department  of 
Agriculture,  P.O.  Box  2*15,  Washington. 
DC  ZS013  tazl  447-4839. 

StIPPLEMEMTARY  INFORMATIOIC  Thia 

action  has  been  reviewed  in 
conformance  with  Executive  Order 
12231  and  Departmental  Regulation 
1512-1  and  baa  been  classi£«d  as  "net 
nujot."  It  has  been  determioed  that  the 
provisions  of  this  rule  will  not  result  in: 
(1)  Annual  efSect  on  the  euuunny  of  9K)0 
million  or  more;  (2)  maior  increases  in 
costs  or  prices  for  consumers,  individual 
industsieSk  federal.  State  oc  local 
government  agencies  or  geographic 
regions;  or  {i)  significant  adverse  e££ects 
on  competition,  eeiployment. 
investment,  productivity,  innovatian.  or 
in  the  abihty  of  U.&-based  enterprises 
to  compete  with  foreign-based 
enterprises  io  doaestiG  or  export 
markets. 

This  action  wiU  not  hiciease  the 
federal  paperwork  banien  for 
individuals,  small  businesses,  and  other 
persona. 

it  hae  been  determiBed  by  an 
environmental  evahntJon  that  tins 
actioa  will  have  no  significant  impact  on 
the  quality  of  the  ksaian  environment 
Therefore,  neither  an  enriromDental 
assessment  nor  an  environmentai 
impact  stateaoent  ia  needed. 

This  ecthrify  is  not  sob^ect  to  the 
provisions  ef  ExeeuHve  Order  t33e?l 
which  requires  intergovemnKBlal 
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consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  4«  FR 
29115  (June  24. 1983). 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  CCC  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

The  titles  and  numbers  of  the  Federal 
Domestic  Assistance  Programs  to  which 
this  proposed  rule  applies  are: 
Commodity  Loans  and  Purchases, 
10.051;  Cotton  Production  Stabilization, 
10.052:  Dairy  Indemnity  Program.  10.053: 
Feed  Grain  Production  Stabilization, 
10.055:  Storage  Facilities  and  Equipment 
Loans.  10.056;  Wheat  Production 
Stabilization,  10.058;  Rice  Production 
Stabilization,  10.065;  Grain  Reserve 
Program  10.067;  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance. 

Background 

CCC  makes  loans,  guarantees,  and 
payments  and  enters  into  contracts  in 
connection  with  its  activities  under 
which  various  individuals,  organizations 
and  entities  become  indebted  to  CCC. 
At  the  close  of  fiscal  year  1986  the 
amount  of  delinquent  debt  owed  to  CCC 
exceeded  $130,000,000. 

CCC  has  authority  under  section  4(k) 
of  the  Commodity  Credit  Corporation 
Charter  Act  (15  U.S.C.  714b(k))  to  make 
final  and  conclusive  settlement  and 
adjustment  of  any  claims  by  or  against 
the  Corporation.  As  an  aid  in  effective 
debt  management,  CCC  will  submit 
information  to  credit  reporting  agencies 
with  respect  to  delinquent  debts  owed 
to  CCC.  This  policy  is  consistent  with 
customary  business  practices  of  the 
private  sector,  the  Federal  Claims 
Collection  Standards  (FCCS),  (4  CFR 
Part  102),  and  Office  of  Management 
and  Budget  (OMB)  Circular  A-129. 

The  Debt  Collection  Act  of  1982  (Act) 
(Pub.  L  97-365)  amended  section  3  of 
the  Federal  Claims  Collection  Act 
(FCCA)  (31  U.S.C.  3711(f))  to  authorize 
the  head  of  an  agency,  in  attempts  to 
collect  delinquent  debts  owed  by  an 
individual,  to  disclose  information 
relating  to  such  debts  to  a  consumer 
reporting  agency.  The  Act  also  amended 
the  Privacy  Act  of  1974  (5  U.S.C.  552a(b)) 
to  permit  such  disclosure  of  information 
under  certain  conditions. 

This  Rnal  rule  establishes  procedures 
under  which  CCC  will  refer  information 
with  respect  to  delinquent  debts  to 
credit  reporting  agencies. 

In  disclosing  information  with  respect 
to  delinquent  debts,  CCC  will  follow  the 
requirements  of  the  FCCS.  Only  that 
information  directly  related  to  the 


identity  of  the  debtor  and  the  history  of 
the  claim  will  be  released.  Debtor 
information  will  consist  of:  the  debtor's 
name,  address,  taxpayer  identification 
number,  and  other  information 
necessary  to  establish  the  identity  of  the 
debtor  the  amount,  status,  and  history 
of  the  claim:  and  the  program  under 
which  the  claim  arose. 

On  March  25, 1986.  CCC  published  a 
proposed  rule  in  the  Federal  Register  (51 
FR  10222)  concerning  the  referral  of 
delinquent  debt  information  to  credit 
reporting  agencies.  The  supplementary 
information  contained  in  the  proposed 
rule  set  forth  the  basis  and  purpose  of 
the  proposed  rule.  A  30-day  period 
through  April  24, 1986,  was  provided  for 
written  comments  from  the  public  with 
respect  to  the  proposed  rule.  The  only 
comment  received  was  from  the  Office 
of  Finance  and  Management  (OFM),  an 
agency  within  the  Department  of 
Agriculture.  There  were  no  comments 
received  from  the  general  public  with 
respect  to  the  proposed  rule. 

After  considering  the  comment 
received,  as  well  as  modifications 
indicated  from  CCC's  internal  review  of 
the  proposed  rule.  CCC  is  adopting  the 
proposed  rule  as  a  final  rule  with  minor 
changes. 

OFM  suggested  changes  that,  if 
adopted,  would  provide  for  referral  of 
non-delinquent  accounts  of  CCC  to 
credit  reporting  agencies.  It  was  OFM's 
position  that  such  changes  should  be 
made  in  order  for  CCC's  regulations  to 
be  consistent  with  USOA's  interim  rule 
on  debt  collection  published  at  50  FR 
7721  (February  26, 1985)  and  OMB 
Circular  A-129,  which  provide  for  the 
referral  of  all  commercial  debts  to  credit 
reporting  agencies. 

Due  to  the  nature  of  CCC's  operation, 
the  reporting  of  only  delinquent  debts  is 
consistent  with  such  general  policy.  For 
example,  price  support  loans  made  by 
CCC  to  producers  are  secured  by 
collateral  which  may  be  forfeited  to 
CCC  in  payment  of  the  loans  at 
maturity,  with  no  liability  on  the  part  of 
the  producers  to  CCC  for  any  deficiency 
unless  the  deficiency  is  due  to  fraud, 
unauthorized  removal,  or  similar  cause. 
When  a  price  support  loan  is  made  it 
will  not  be  reported  as  a  debt  to  a  credit 
reporting  agency  because  there  may 
never  be  any  liability  on  the  part  of  the 
producer  to  pay  any  deficiency. 
However,  when  a  claim  arises  for  a  loan 
deficiency  for  which  the  producer  is 
liable,  the  amount  thereof  will  be 
reported  as  a  delinquent  debt  to  credit 
reporting  aqencies. 

The  Department  of  Agriculture  has 
signed  agreements  with  credit  reporting 
agencies  which  may  be  used  by  all 
USDA  agencies  and  staff  offices.  These 


agreements  provide  the  necessary 
assurances  to  USDA  agencies  that  the 
credit  reporting  agencies  are  in 
compliance  with  applicable  laws 
relating  to  providing  credit  information. 
Accordingly,  all  references  to  such 
agreements  and  assurances  have  been 
changed  to  refer  to  agreements  entered 
into  by  USDA,  instead  of  CCC,  with 
credit  reporting  agencies. 

In  7  CFR  1403.22(b)  the  reference  to  a 
$100  threshhold  has  been  deleted.  All 
delinquent  debts,  regardless  of  amount, 
will  be  subject  to  referral  to  credit 
reporting  agencies. 

Finally,  the  30-day  time  requirement 
for  CCC  to  notify  the  credit  reporting 
agencies  of  changes  which  have 
occurred  with  respect  to  a  claim  has 
been  deleted  in  S  1403.26(a).  The  30-day 
limit  was  too  restrictive  and  did  not 
allow  CCC  sufficient  time  to  obtain 
information  and  accomplish  record 
update.  A  statement  has  been  added  to 
9  1403.26(a)  to  indicate  that  changes  will 
be  made  at  each  tape  update 
submission,  which  is  presently 
scheduled  on  a  quarterly  basis. 

Except  for  minor,  nonsubstantive 
changes  in  wording  and  format,  the 
proposed  rule  published  at  51  FR  10222 
is  adopted  as  a  final  rule,  with  the 
changes  specified. 

List  of  Subjects  in  7  CFR  Part  1403 

Commodity  Credit  Corporation,  Credit 
reporting  procedures.  Delinquent  debts. 

Accordingly,  7  CFR  Part  1403  is 
amended  as  follows: 

Final  Rule 

1.  The  authority  citation  for  Part  1403 
is  revised  to  read  as  follows: 

Authority:  Sec.  4,  Pub.  L.  80-89.  62  Stat. 
1070.  aa  amended  (IS  U.S.C.  7l4b). 

2.  The  Part  heading  of  7  CFR  Part  1403 
is  revised  to  read  as  follows: 

PART  1403— DELINQUENT  DEBTS 

3.  The  Table  of  Contents  is  amended 
by  adding  a  new  subpart  heading  at  the 
beginning  and  by  adding  the  Table  of 
Contents  for  Subpart  B  at  the  end  as 
follows: 

Sui>part  A— lnt«r*st  on  Delinquent  D«bta 


Subpart  8 — Referral  of  Delinquent  OeM 
Infonnation  to  Credit  Reporting  Agendee 

Sec. 

1403.21  Purpose. 

1403.22  Definitions. 

1403.23  Determination  of  delinquency. 

1403.24  Demand  for  payment. 

1403.25  Notice  to  debtor. 
1403.28  Subsequent  disclosure  and 

verificatfon. 
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8m. 

1403^    Source  of  delinquent  debt 

information. 
1403.28    hifomiattun  (ftscfesnre  Rmftatlons. 
um.2»    AMempts  lo  (aeale  defcl^. 
MtKJO    Request  Car  ieviewe<  Ike 

iodebtedhieie^ 
1403l31    Disclosum  to  credit  tcporting 

agencies. 
1409.9?    Reqveat  regarding  nrfonnsttoo  trxstn 

e  9ynw0t  of  recorde. 

4.  Sections  1403.1  through  1403.6  are 
designated  as  Subpart  A,  and  a  new 
subpart  heacHng  is  added  before  7  CFR 
1403.1  to  read  as  fottows: 


Subpart 


OR  IMIaquMit 


5.  A  new  Subpart  B.  consisting  of 
f  8  1403.21  rtmnigh  1403.32,  is  added 
foRowmj  7  CFR  1403.8  to  read  as 
folic 


Subpart  B— Reterral  of  DeUnquant 
Debt  Informatton  to  Credit  Reporting 
Agendeo 


Jf493l?t 

This  subpart  spedfies  the  procedures 
that  wfl?  be  followed  and  the  rights  Aat 
will  be  afforded  fo  debtura  in  connection 
with  the  reportfng  by  Cunifiiutffty  Cndh 
Csrporation  (CCC)  to  cre«Kf  npcrtmg 
•geacin  of  intoriBation  witk  respect  to 
delinqpoent  4kebt»  ofved  to  CCC 

|t403.22    Definitions. 

(a)  "Credit  reporting  ag/eacy"  aaeans 

(1)  A  reporting  ageacy  asdefiaed  at  4 
CFR  102.5(a)  or 

(2J  Any  entity  wfricb  has  entered  into 
an  agreeniCTTt  wtth  tPie  Department  of 
Agiitultate  fUSDAJ  concemfny  the 
rererrar  of  credit  infonrraffon. 

(b)  Ttebfand  "claim"  are  tfcenieJ 
synonymoBv  and  are  used 
interchangeably  herem.  The  diebf  or 
claim  is  aa  anManf  of  money  veMck  }m* 
been  itslu mined  by  an  ammtpriate 
agency  official  to  be  owed  ta  COC  by 
any  iodliTiduaU  organizatiaa  or  entity, 
except  aBotbar  federal  agency.  State, 
local  or  foreign  gowetamenf  or  agencies 
tfaereol,  Indian  tribal  gpvemmcirts.  or 
other  public  inatitntrans.  The  debt  or 
claim  saay  have  acisen  fron  loans,  loaa 
guarantees,  overpayments,  Hiies. 
peaaities,  or  other  causes. 

I    [c]  Tfelinquent  debt" means: 
'    (1 )  Any  debt  owed  fo  CCC  that  has 
not  been  paid  by  the  date  specified  in 
the  appHcaUe  contract,  agreement  or 
initial  notification  of  indebtedness;  and 

(2)  Any  overdue  amount  owed  k>  CCC 
by  a  debtor  which  is  the  subject  of  an 
installment  payment  agreemerrf  ^iek 
the  debtor  bas  failed  to  satisfy  uiuler  the 
terms  of  such  a9*eement 

(dj  "System  of  records"  me  vu  a 
group  of  any  records  under  the  control 


of  CCC  or  AS€$  from  vHircb  information 
is  retrieved  by  the  name  of  rfte 
individuaL  oigantratkm  or  other  entity 
or  by  some  identifying  number,  symbol, 
or  other  idenfiftcation  assigaed  fo  tlie 
individaal,  organizatioit  or  otfrer  entiff. 

fUaaiZS   Oetaraiinatiaakoldolia^iMacy. 

Prior  to  disclosing  inforaiaticn  to  a 
credit  ft  pi  ting  agency  ia  acEordsBce 
with  tbie  subpart,  the  ctamtM  offUaal 
who  has  jurisdiction  over  the  claim  shall 
be  responsible  for  reviewing:  the  doin 
and  determining  that  it  is  vabd  sad 
overdue. 

S  1403.24    Demand  for  paymaoL 

The  claiata  oSicial  responsible  for 
carrying  out  the  provisions  of  this 
subpart  with  respect  to  the  debt  sbaU 
send  to  the  debtor  appropriatte  written 
denunds  for  paysMst  in  terais  which 
inform  the  d^>tor  oi  the  conseqaences  of 
failure  to  make  payawskt,  m  accordance 
with  guidelines  established  by  the 
Executive  Vice  President.  CCC,  and 
consistent  with  the  Federal  Claims 
Collection  Standards  at  4  CFR  I0Z.2. 

§1403.3»   Moticatodantor. 

(a)  in  accordance  erith  gaidcihies 
established  by  the  Executive  Vice 
President,  CCC.  the  claims  o^cial 
responsible  for  dmefesme  of  information 
with  respect  to  the  delinquent  debts  to  a 
crecnf  reporting  agency  snen  send 
written  notice  to  the  debtor  iirfoTBUBg 
such  debtor 

(1)  Of  the  basis  for  the  indebtedness; 

(2)  That  the  payment  of  the  debt  is 
ovesdue; 

(a)  That  CCC  intends  to  disclose  to  a 
credLit  leportiag  ageacy  dial  the  debtor  is 
reapoasible  for  the  debt  and  that  such 
disclosure  shall  be  awde  not  less  than 
60  days  sfter  noti£cati(n  to  such  debtor 

(4)  Of  the  specific  iafonnalkm 
intended  to  be  disclosed  to  the  credit 
reporting  agea4^; 

f5)  Of  the  riglOs  of  such  debtor  to  a 
foil  explanatioB  of  the  ciaim  and  to 
dispute  any  inforraation  in  the  records 
of  CCC  concerning  the  claira; 

(6)  Of  the  debtor's  right  to 
administrative  appeal  or  review  with 
respect  to  the  clahn  and  how  such 
review  sftalT  be  obtained;  and 

f7J  Of  the  date  on  which  or  after 
which  the  iiifuriiigtron  wilf  be  reported 
to  the  credit  reporting  agency. 

fbj  The  content  and  defivery 
standards  for  demand  letters  and 
notices  sent  onder  this  section  sha^  be 
consistent  with  the  Federal  Clafms 
Collection  Standards  at  4  CFR  102.2.  It  is 
contemptofed  tfwt  tfie  demand  nttder 
S  1403.24  and  the  notice  onder  1 1409.25 
will  usaatfy  be  ccfmbined  fate  one 
document. 


4R^v03 


(a)  CCC  shaff  notify  each  credit 
reportBFig  agency  to  which  the  original 
disckiawe  trfdeHnqoent  debt 
informs  tfon  was  made  of  any 
saosfantwt  change  in  the  condition  or 
amount  of  9te  efofm  Changes  n 
oeflVKpaein  oeflr  nifomffaf  ion  ^^tfCft  occur 
subsequent  to  submission  of  the  engmal 
inforiBattoa  wiM  he  reflected  on  the  tape 
fifes  sobatitttd  to  the  oedit  i^ortmg 
agneies  darh^g  the  next  schcdided 
update  period.  Asafaatasliei  chaaige  in 
oaaditri^  anay  inchxle,  baa  ia  not  Hnited 
to.  ootice  of  death,  ccsaation  of 
buBMess.  orrekKi^ion  of  the  debtor.  A 
substantial  chants  in  the  aaurant  awy 
include,  but  ie  noC  limited  to  payment* 
received,  additiowd  aanoui^ts  due.  or 
oBatt9  aiade  with  respect  to  the  debC 

(b)  CCC  shall  prompt^  verify  or 
correct.  a»  appropriate.  ioformatioA 
aboat  the  claim  on  requcat  ef  such  credit 
reporting  agency  for  venfication  o(  any 
or  aU  information  so  disclosed.  The 
records  of  the  debiot  aheU  reflect  any 
correction  fesuiting  from  such  request. 

§  140312^   Source  of  <Mlhquent  debt 
infc 


Information  provided  to  a  credit 
reporting  agency  on  delinquent  debts 
shall  be  derived  fatiias  ey stems  of  records 
maintained  by  CCC  or  ASCS. 

S 140K2S   Rnformatten 


CCC  shafl  limit  deffnquent  debt 
inftmnation  disclosed  to  crecfit  reporting 
agencies  tor 

(a)  the  name,  address,  taxpayer 
identification  mrniber,  and  other 
information  necessary  to  establish  the 
identity  of  the  debtor 

fb)  the  arnonnt,  statin,  and  Wstory  of 
the  clarnr  and 

(c)  the  CCC  program  tmder  which  the 
claim  arose. 


S1403.2» 

Before  disclosing  delinquent  debt 
iiifuiBurtion  to  a  credit  reporting  agency, 
CCC  shall  tahe  reasonable  action  to 
locate  a  debtor  lor  whom  CCC  does  not 
have  a  caarent  address  in  order  to  send 
the  na«Micaiion  provided  for  in  §  1403.25 
of  this  anbpart. 

§  1 403.30    Request  for  review  of  ttie 


li 

(aj  Before  disclosing  delinqueol  debt 
infonnation  to  a  credit  reporfing  agency, 
CCC  shaH,  upon  request  of  the  debtor, 
provide  for  a  review  of  the  claim, 
inchding  an  opportmnty  far 
reconsideration  of  the  initial  decision 
concermng  the  existence  or  awtosnt  of 
the  claim,  in  accordance  with  appHcaMe 
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administrative  appeal  procedures  set 
forth  in  7  CFR  Part  780.  This  review 
shall  only  consider  defenses  or 
arguments  which  were  not  available  or 
could  not  have  been  available  at  any 
previous  7  CFR  Part  780  appeal 
proceeding.  It  is  not  the  purpose  of  the 
hearing  provided  by  this  section  to 
reconsider  previous  decisions  which  are 
administratively  Hnal. 

(b)  Upon  receipt  of  a  request  for 
review,  within  30  days  from  the  date  of 
a  notice  to  the  debtor  of  intent  to  refer 
delinquent  debt  information  to  a  credit 
reporting  agency.  CCC  shall  suspend  its 
schedule  for  disclosure  of  delinquent 
debt  information  to  a  credit  reporting 
agency  until  such  time  as  a  Hnal 
decision  is  made  on  the  request. 

(c)  Upon  completion  of  the  review,  the 
reviewing  official  shall  transmit  to  the 
debtor  a  written  notification  of  the 
decision.  If  appropriate,  notification 
shall  inform  the  debtor  of  the  scheduled 
date  on  or  after  which  information 
concerning  the  debt  will  be  provided  to 
the  credit  reporting  agency.  The 
notification  shall,  if  appropriate,  also 
indicate  any  changes  in  the  information 
to  be  disclosed  to  the  extent  such 
information  differs  from  that  provided  in 
the  initial  notification. 

§1403.31    Dtociosura  to  crwm  reporting 
agencies. 

(a)  In  accordance  «vith  guidelines 
established  by  the  Executive  Vice 
President,  CCC,  the  responsible  claims 
ofHcial  shall  report  to  credit  reporting 
agencies  dehnquent  debt  information 
specified  in  S  1403.28. 

(b)  The  agreements  entered  into  by 
USDA  and  the  appropriate  credit 
reporting  agencies  provide  the 
necessary  assurances  to  CCC  that  the 
credit  reporting  agencies  to  which 
information  will  be  provided  are  in 
compliance  with  the  provisions  of  all  the 
laws  and  regulations  of  the  United 
States  relating  to  providing  credit 
information. 

(c)  Disclosure  of  information  to  credit 
reporting  agencies  shall  be  comprised  of 
the  information  set  forth  in  the  initial 
determination  or  any  modification 
thereof  after  notice  and  review  as 
provided  for  by  §S  1403.25(a)  and 
1403.30. 

(d)  This  section  shall  not  apply  to 
disclosure  of  delinquent  debts  when: 

(1)  The  debtor  has  agreed  to  repay  the 
debt,  and  such  agreement  is  still  valid; 
or 

(2)  The  debtor  has  Hied  for  review  of 
the  debt  and  the  reviewing  ofHcial  or 
employee  has  not  issued  a  decision  on 
the  review. 


9  1403.32    Request  regarding  infonwrtion 
from  ■  system  of  records. 

(a)  Upon  written  request  of  a  debtor, 
CCC  shall: 

(1)  Notify  a  debtor  if  a  system  of 
records  maintained  by  CCC  or  ASCS 
contains  any  record  pertaining  to  such 
debtor  and  permit  access  by  the  debtor 
to  such  records; 

(2)  Review  a  request  by  a  debtor  for 
correction  or  amendment  to  a  record; 
and 

(3)  Consider  an  appeal  by  a  debtor 
whose  request  for  correction  or 
amendment  has  been  denied  under 
paragraph  (2)  of  this  subsection. 

|b)  All  requests  or  appeals  under  this 
section  shall  be  made  in  accordance 
with  the  rules  set  forth  in  the  Secretary's 
regulations  at  7  CFR  1.110-1.123  and 
shall  be  submitted  to  the  Director, 
Kansas  City  Management  Office.  ASCS/ 
USDA,  8930  Ward  Parkway,  Kansas 
City,  Missouri  64114. 

Signed  at  Washington.  DC  on  December 
19. 198& 

Richard  E.  Lyng, 

Secretary. 

(PR  Doc.  86-29167  Filed  12-29-86;  6:45  am] 
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7  CFR  Parts  1421  and  1427 

Rice  and  Upland  Cotton  Programs 

aocncy:  Commodity  Credit  Corporation, 
USDA. 


ACnON:  Final  rule. 


summary:  An  interim  rule  published  in 
the  Federal  Register  on  September  11, 
1986  (51  FR  32297),  that  amended  the 
regulations  found  at  7  CFR  Parts  1421 
and  1427  to  implement  (1)  the  1986  rice 
marketing  certificate  program;  (2)  the 
upland  cotton  inventory  protection 
program;  and  (3)  the  upland  cotton  first 
handler  program  is  adopted  as  a  final 
rule.  These  programs  are  authorized  by 
section  603  of  the  Food  Security  Act  of 
1985  and  section  103A(a)(5)(D)  of  the 
Agricultural  Act  of  1949,  as  amended. 
EFFECTIVE  DATE:  December  30, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  V.  Cunningham,  Leader,  Fibers 
Group,  Commodity  Analysis  Division, 
USDA-ASCS.  Room  3741,  South 
Building,  P.O.  Box  2415.  Washington.  DC 
20013  or  call  (202)  447-7954.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  fmal  rule  is  available  on  request 
from  the  above-named  individual. 

8UPPI^MEI«TARY  INFORMATION:  This 

final  rule  has  been  reviewed  under'  - 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 


and  Departmental  Regulation  No.  1512-1 
and  has  been  designated  as  "major."  It 
has  been  determined  that  these 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs  to  which  this  final 
rule  applies  are:  Commodity  Loans  and 
Purchases — 10.051;  Rice  Production 
Stabilization — 10.065;  and  Cotton 
Production  Stabilization — 10.052  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  the  provisions  of  this  final 
rule  since  the  Commodity  Credit 
Corporation  ("CCC")  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  final  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

An  interim  rule  was  published  in  the 
Federal  Register  on  September  11, 1986 
(51  FR  32297),  amending  the  regulations 
found  at  7  CFR  Parts  1421  and  1427  to 
implement  the  1986  rice  marketing 
certificate  program  (authorized  by 
section  603  of  the  Food  Security  Act  of 
1985).  the  upland  cotton  inventory 
protection  program,  and  the  upland 
cotton  first  handler  program  (both 
authorized  by  section  103A(a)(5)(D)  of 
the  Agricultural  Act  of  1949,  as 
amended).  The  interim  rule  provided  for 
a  60-day  public  comment  period  which 
ended  November  10, 1986.  No  comments 
were  received  with  respect  to  the 
interim  rule. 

After  a  review  of  the  interim  rule,  it 
was  determined  that  no  changes  in  the 
interim  rule  were  necessary.  Therefore, 
the  interim  rule  will  be  adopted  as  a 
final  rule  without  change. 

List  of  Subjects 

7  CFR  Part  1421 

Grains,  Loan  programs — agriculture, 
Price  support  program.  Rice,  Surety 
bonds.  Warehouses. 
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7  CFR  Part  1427 

Cotton,  Loan  programs — agriculture. 
Packaging  and  containers.  Price  support 
programs.  Surety  bonds.  Warehouses. 

Final  Rule 

Accordingly,  the  interim  rule 
published  at  51  FR  32297,  which 
amended  7  CFR  Parts  1421  and  1427,  is 
hereby  adopted  as  a  fmal  rule  without 
change. 

Signed  at  Washington.  DC  on  December 
22.1966. 
Milton  J.  Hertx, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  86-29139  Filed  12-29-66:  8:45  am) 
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7  CFR  Part  1446 

Peanut  Warehouse  Storage  Loans  and 
Handler  Operations  for  the  1986 
Through  1990  Crops;  Corrections 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule;  corrections. 

SUMMARY:  This  document  makes 
corrections  by  deleting  extraneous  or 
erroneous  words  which  could  result  in 
incorrect  interpretations  in  a  Final  Rule 
relating  to  peanuts  which  was  published 
on  Friday.  December  12, 1986  (51  FR 
44758). 

FOR  FURTHER  INFORMATION  CONTACT 

David  Kincannon  (ASCS).  202-382-0152. 

SUPPlfMENTARY  INFORMATION:  The 
following  corrections  are  made  in  the 
Federal  Register  Document  86-27953 
appearing  on  the  following  three  pages. 

On  page  44760.  center  column,  third 
paragraph  down  beginning  with:  'The 
June  17, 1986,  interim  rule  .  .  .",  9th  line, 
omit  last  word:  "be",  and  on  the  10th 
line  omit  the  first  word:  "submitted". 

S  1446.71    [Convcted] 

On  page  44765,  center  column, 
S  1446.71  entitled  "Administration", 
paragraph  (b),  entitled  "Limitation  of 
authority,"  in  the  fifth  line  of  paragraph 
(b)  omit  the  first  word:  "not". 

S1446.12S    [Corrected] 

On  page  44778,  third  column, 
§  1446.125  entitled  "Loss  of  Peanuts," 
6th  line  down,  omit  the  second  word: 
"shall". 
Milton  |.  Hertz. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[PR  Doc  86-29136  Filed  12-29-66:  8:45  am) 
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Rural  Electrification  Administration 
7  CFR  Part  1784 

Discounted  Prepayments  on  REA 
Notes 

aoency:  Rural  Electrification 
Administration,  Agriculture  Department. 
ACTION:  Interim  Rule  With  Request  for 
Comments. 

summary:  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  Chapter  XVII  by  adding  Part  1784, 
Discounted  Prepayments  on  REA  Notes. 
The  new  part  establishes  policies  and 
procedures  to  implement  the  provisions 
of  section  306B  of  the  Rural 
Electrification  Act  of  1936  (7  U.S.C.  901 
et  seq.)  ("Act").  Section  306B  authorizes 
the  Administrator  of  REA 
("Administrator")  to  permit  REA 
borrowers  through  September  30, 1987, 
to  prepay  REA  Notes  at  the  lesser  of  the 
outstanding  balance  due  or  the  present 
value  discounted  from  the  face  value  at 
maturity  at  a  rate  set  by  the 
Administrator.  These  regulations 
provide  a  formula  for  computing  the 
amount  which  the  borrower  must  pay 
and  establish  certain  other  requirements 
which  borrowers  must  meet.  As  a  result 
of  the  interim  rule,  borrowers  will  be 
allowed,  for  a  specific  period,  to  prepay 
all  outstanding  REA  Notes  with  private 
financing. 

DATE:  Interim  Rule  effective  December 
30, 1986;  written  comments  must  be 
received  by  REA  January  29, 1987. 

ADDRESS:  Comments  should  be 
addressed  to:  Director,  Program 
Analysis  Staff,  U.S.  Department  of 
Agriculture.  Rural  Electrification 
Administration.  Room  0014-S,  14th  & 
Independence  Avenue,  SW., 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Scanlon,  Director,  Program 
Analysis  Staff,  U.S.  Department  of 
Agriculture,  Rural  Electrification 
Administration,  14th  &  Independence 
Avenue.  SW.,  Washington,  DC  20250, 
Telephone:  202-382-1946. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act,  REA  hereby  amends  7  CFR 
Chapter  XVII  by  adding  a  new  part 
concerning  discounted  prepayments  on 
REA  Notes.  This  action  has  been 
reviewed  in  accordance  with  Executive 
Order  12291,  Federal  Regulations.  This 
acting  does  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  result  in  a  major  increase  in 
costs  of  prices  for  consumers,  individual 
industries.  Federal  State  or  local     ^ ., 
government  agencies,  or  geographic' : : 
regions;  (3)  result  in  significant  adverse 


effects  on  competition,  employment, 
investment  or  productivity,  innovation, 
or  on  the  ability  of  the  United  States- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets  and  therefore  has  been 
determined  to  be  "not  major."  This 
action  does  not  fall  within  the  scope  of 
the  Regulatory  Flexibility  Act.  REA  has 
concluded  that  promulgation  of  this  rule 
does  not  represent  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.  (1976)),  and 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment.  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.850.  Rural  Electric  Loans  and 
Guarantees  and  No.  10.851,  Rural 
Telephone  Loans  and  Loan  Guarantees. 
For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice  to  7  CFR  Part  3015. 
Subpiart  V  (50  FR  47034,  November  14, 
1985),  this  program  is  excluded  from  the 
scope  of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Interim  Rule  With  Request  for  Public 
Comment 

Public  Law  99-509  requires  that 
implementing  regulations  be  issued 
within  60  days  after  the  date  of 
enactment,  which  was  October  21, 1986. 
In  order  to  meet  this  time  frame,  the 
Agency  shortened  the  normal  30  day 
comment  period  on  the  proposed  rule  to 
15  days.  "Hie  draft  comment  period 
ended  on  December  17, 1986.  Based  on 
the  comments  the  Agency  received,  a 
number  of  substantive  changes  have 
been  made.  In  order  to  meet  the 
statutory  deadline  for  issuing 
implementing  regulations  and  at  the 
same  time  provide  the  public  an 
additional  opportunity  to  comment  on 
the  changes,  REA  is  issuing  an  interim 
rule  with  request  for  pubhc  comment. 
Since  the  Act  requires  these  regulations 
to  be  published  and  effective  60  days 
from  October  21, 1986.  REA  finds  that 
good  cause  exists  to  make  the  interim 
rule  effective  upon  publication.  The 
interim  rule  is  effective  upon 
publication,  thereby  enabling  borrowers 
to  proceed  with  the  application 
procedure. 

Background 

REA  provides  long-term  loans  and 
loan  guarantees  to  eligible  borrowers  for 
the  purpose  of  furnishing  and  improving 
electric  and  telephone  service  in  rural 
areas.  The  REA  Notes  evidencing  the 
loans  made  pursuant  to  the  Act  bear 
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interest  at  either  two  or  five  percent 
The  R£A  Notes,  as  well  as  the  proceeds 
from  the  sale,  assignment  or  prepayment 
of  the  REA  Notes  are  assets  of  the  Rural 
Electri^cation  and  Telephone  Revolving 
Fund  ("Fund")  to  be  used  for  such 
purposes  as  are  permitted  by  the  Act 
including  honormg  loan  guarantees. 
Public  Law  99-509,  enacted  October  21. 
1986,  amended  the  Act  by  adding 
section  306B  which  provides  that  REA 
Notes  may  not  be  sold  nor  prepaid  at  a 
value  less  than  the  face  value  of  the 
outstanding  balance,  except  when  sold 
to  or  prepaid  by  the  borrower  at  the 
lesser  of  the  outstanding  balance  due  on 
the  REA  Notes  or  their  present  value 
discounted  from  the  face  value  at 
maturity  at  a  rate  set  by  the 
Administrator  ("Discounted  Present 
Value").  The  exception  is  effective  for 
the  period  ending  September  30. 1987. 

The  regulations  implement  section 
306B  by  providing  a  formula  for 
computing  the  Discounted  Present  Value 
of  REA  Notes  and  establishing  other 
terms  and  conditions  of  prepayment. 
The  formula  to  determine  the 
Discounted  Present  Value  of  the  REA 
Notes  uses,  as  the  discount  rate,  the 
average  yield  on  "'Aa"  rated  utilities 
published  in  Moody's  Public  UtiHty 
News  Reports. 

Among  the  terms  and  conditions  of 
prepayment  are  the  following: 

(a)  Borrowers  must  prepay  all  REA 
Notes; 

(b)  The  borrower  must  agree,  as  a 
condition  for  additional  loans  or  loan 
guarantees  pursuant  to  Titles  I,  II,  and 
III  of  the  Act,  that  it  will  reimburse  the 
Fund  for  losses  associated  with  the 
prepayment  of  REA  Notes;  and 

(c)  Borrowers  which  are  parties  to 
wholesale  power  contracts  with  an  REA 
financed  power  supplier  will  be  required 
to  provide  assurances  to  the 
Administrator  that  they  will  meet  their 
obligations  to  such  power  supplier. 

Comments 

In  the  Notice  of  Proposed  Rulemaking 
(NPR),  REA  invited  interested  parties  to 
file  comments  on  or  before  December  17, 
1986.  Although  some  comments  were 
received  after  that  date,  all  responses 
received  have  been  considered  in 
preparing  this  Interim  Rule  with  Request 
for  Additional  Comments. 

In  addition  to  Congressman  Ed  Jones, 
Chairman  of  the  Subcommittee  on 
Conservation,  Credit  and  Rural 
Development,  of  the  House  Committee 
on  Agriculture,  comments  were  received 
from  the  nine  different  organizations. 
They  are:  (1)  Vinson  and  Elkins, 
Attorneys  at  Law  (on  behalf  the 
Guadalupe  Valley  Electric  Cooperabve. 
Guadalupe.  Texas).  (2)  Missouri 


Telephone  Company,  Columbia, 

Missouri,  (3)  Basin  Electric  Power 
Cooperative,  Bismarck,  North  Dakota, 

(4)  Public  Utilities  No.  1  of  Douglas 
County,  East  Wenatchee,  Washington, 

(5)  National  Rural  Utilities  Cooperative 
Finance  Corporation,  Washington.  D.C 

(6)  Colorado-Ute  Electric  Association. 
Inc..  Montrose,  Colorado,  (7)  National 
Rural  Electric  Cooperative  Association, 
Washington,  D.C,  (8)  National  Rural 
Telecom  Association  and  the  United 
States  Telephone  Association. 
Washington,  D.C,  (joint  comments),  and 
(9)  the  National  Telephone  Cooperative 
Association. 

Most  of  the  comments  opposed  the 
provision  of  the  rule  that  stated  that 
borrowers  who  prepay  at  the 
Discounted  Present  Value  could  not 
seek  additional  financial  assistance 
under  the  Act. 

The  regulations  have  been  revised  to 
provide  that  borrowers  participating  in 
the  prepayment  program  are  not 
precluded  from  obtaining  additional 
financial  assistance  pursuant  to  the  Act. 
Borrowers  must  agree,  as  a  condition  for 
additional  loans  or  loan  guarantees 
pursuant  to  Titles  I,  II  and  ID  of  the  Act, 
that  they  will  reimburse  the  Fund  for  the 
losses  associated  with  the  prepayment 
of  REA  Notes.  Prepa3rment8  offer  an 
opportunity  to  implement  a  fundamental 
objective  of  the  Act,  that  is,  assisting 
borrowers  to  develop  their  ability  to 
achieve  the  financial  strength  needed  to 
enable  them  to  satisfy  their  credit  needs 
from  their  own  financial  organizations 
and  other  sources.  (See.  for  example,  the 
statement  of  Congressional  policy.  May 
11, 1973,  Public  Law  93-82,  87  Stat.  65;  7 
U.S.C  930). 

Those  borrowers  participating  in  the 
prepayment  program  will  through  the 
refinancing  of  debt  improve  their 
financial  strength.  This  improvement 
comes  at  some  cost  to  the  Revolving 
Fund  since  the  REA  Notes  will  be 
prepaid  at  a  discount  from  the 
Government's  present  value.  The 
borrowers  therefore  receive  a  benefit 
from  the  prepayment  while  the  Fund 
experiences  a  loss.  Loans  and  loan 
guarantees  are  obligafions  of  the  Fund 
and  therefore  could  deplete  the  Fund. 
The  Agency  believes  that  borrowers 
wishing  to  receive  the  benefits  of  the 
prepayments  should  agree  to  reimburse 
the  Fund  for  losses  associated  with  the 
prepayment  of  REA  Notes  as  a  condition 
to  receiving  additional  loans  and  loan 
guarantees.  Not  only  does  this  pohcy 
carry  out  the  intent  of  Congress  to  move 
borrowers  into  private  sector  financing, 
it  also  represents  prudent  management 
of  the  Fund  since  it  would  preserve  the 
remaining  assets  of  the  Fund,  making 
the  assets  available  for,  among  other 


purposes,  financial  assistance  to 
borrowers  who  either  were  unable  or 
unwilling  to  participate  in  the 
prepayment  and  hence  did  not  receive 
the  benefits  associated  with 
prepayment — the  improvement  in 
financial  strength. 

The  next  most  often  stated  comment 
was  the  borrowers  should  not  be 
required  to  prepay  loans  they  have 
received  from  the  Rural  Telephone  Bank 
(RTB),  or  from  a  non-REA  lender  under 
an  REA  guarantee.  The  comments 
argued  that  this  provision  would,  in 
many  cases,  discourage  prepayment 
and,  in  some  cases,  make  it 
uneconomical. 

After  consideration  of  all  of  the 
comments,  REA  has  revised  the 
regulations  to  require  only  prepayments 
of  direct  and  insured  REA  loans.  This 
does  not  prohibit  borrower  from 
prepaying  their  RTB  loans  or  REA 
guaranteed  loans.  However,  it  is  no 
longer  required. 

One  organization  stated  that  REA 
should  not  require  the  prepayment  of  all 
REA  direct  and  insured  loans. 

Although  Pub.  L  99-509  does  not 
specifically  require  the  prepayment  of 
all  REA  direct  and  insured  loans,  it  does 
not  prohibit  such  prepayment 
requirement.  REA  believes  that  this 
prepayment  requirement  is  consistent 
with  the  objective  of  enabHng  and 
encouraging  borrowers  to  obtain 
financing  from  private  sources.  In 
addition  by  allowing  borrowers  who 
participate  in  the  program  to  retain  even 
one  outstanding  loan  from  REA  will 
mean  that  the  REA  servicing  costs 
associated  with  that  borrower  will  not 
be  measurably  reduced. 

Another  comment  was  in  opposition 
to  the  requirement  that  borrowers  not  be 
permitted  additional  advances  under 
approved  loans.  Borrowers  will  be 
allowed  to  continue  to  receive  advances 
on  RTB  loans  and  guaranteed  loans 
notwithstanding  prepayment.  Borrowers 
will  be  permitted  to  receive  advances  on 
REA  loans  until  the  prepayment 
agreement  is  executed. 

Two  organizations  opposed  the 
requirement  that  borrowers  who 
participate  in  the  program  agree  not  to 
use  tax-exempt  financing  to  prepay  REA 
loans.  This  requirement  is  consistent 
with  the  provisions  of  the  Office  of 
Management  and  Budget  Circular  A-70, 
Policies  and  Procedures  for  Federal 
Credit  Programs,  dated  August  24, 1984. 
REA  believes  that  it  is  within  the 
discretion  of  the  Administrator  to 
impose  such  a  requirement  since  to 
allow  borrowers  to  use  tax-exempt 
financing  would  have  the  effect  of  giving 
a  third  benefit  to  the  borrower  at  the 


Federal  Register  /  Vol.  51.  No.  249  /  Tuesday.  December  30.  1986  /  Rules  and  Regulations 


expense  of  the  Government.  The  first  is 
the  initial  subsidy  associated  with  the 
loan,  the  second  is  the  discount  on  the 
prepayment  itself,  and  the  third  would 
be  the  loss  of  revenue  to  the  U.S. 
Treasury. 

Another  comment  centered  on 
whether  REA  financed  power  supply 
systems  who  have  had  one  or  more 
distribution  systems  prepay  their  REA 
loans,  would  still  be  eligible  for  the 
same  level  of  financial  assistance  as 
power  supply  systems  who  did  not  have 
any  distribution  members  participate  in 
the  program. 

It  is  not  REA's  intention  to  restrict 
financial  assistance  to  power  supply 
systems  based  on  their  members' 
participation  in  the  prepayment 
program.  REA  will  consider  providing 
financial  assistance  to  meet  the  power 
supply  needs  of  Act  beneficiaries  being 
served  by  those  distribution  borrowers 
participating  in  the  prepayment 
program. 

Another  comment  concerned  the 
magnitude  of  participating  in  the 
program  and  the  disposition  of  the 
proceeds.  It  is  REA's  intention  that  the 
proceeds  will  be  used  to  meet  the 
obligations  of  the  Rural  Electrification 
and  Telephone  Revolving  Fund, 
including  advances  on  approval  loans, 
interest  expense,  payments  under  the 
guarantee  provision,  and  any  other  legal 
obligations  of  the  Fund. 

At  this  time,  REA  does  not  know  what 
the  extent  of  participation  by  borrowers 
will  be.  However,  the  Administrator  has 
reserved  the  right  to  restrict  the 
appHcations  which  may  be  approved, 
taking  into  account  the  financial 
interests  and  administrative 
considerations  of  the  Government. 

List  of  Subjects  in  7  CFR  Part  1784 

Administrative  practice  and 
procedure.  Electric  utihties.  Telephone 
utilities. 

In  view  of  the  above  REA  amends  7 
CFR  XVn  by  adding  the  following  Part 
1784. 

PART  1784— DISCOUNTED 
PREPAYMENTS  ON  REA  NOTES 


Sect. 

1784.1 

Purpose. 

1784J 

Definitions. 

1784.3 

Prepayment. 

1784.4 

Discounted  present  value 

1784.5 

Eligibility  criteria 

1784.6 

Application  procedure. 

1784.7 

Approval  of  applications. 

1784.8 

Prepayment  agreement. 

1784.9 

Security. 

1784.10 

Loan  fund  audit 

1784.11 

Closing. 

1784.12 

Other  prepayments. 

Authority:  7  U.S.C.  901-eSOb:  Title  1, 
Subtitle  R  Pub.  L  99-509;  delegation  of 
authority  by  the  Secretary  of  Agriculture,  7 
CFR  2.23.  delegation  of  authority  by  the 
Under  Secretary  for  Small  Community  and 
Rural  Development  7  CFR  2.72. 

91794.1    Purpose. 

This  Part  sets  forth  the  policies  and 
procedures  of  REA  whereby  electric  and 
telephone  borrowers  may  prepay 
outstanding  REA  Notes  at  the 
Discounted  Present  Value  of  the  REA 
Notes  with  private  financing. 

§1784.2    Definitions. 
As  used  in  this  Part: 

(a)  "Act"  means  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7U.S.C.  901e/se9.). 

(b)  "Administrator"  means  the 
Administrator  of  REA. 

(c)  "Discounted  Present  Value"  shall 
have  the  meaning  specified  in  S  1784.4. 

(d)  "Fund"  means  the  Rural 
Electrification  and  Telephone  Revolving 
Fund  established  pursuant  to  the  Act. 

(e)  "REA"  means  the  Rural 
Electrification  Administration,  an 


agency  of  the  United  States  Department 
of  Agriculture. 

(f)  "REA  Loan  Agreement"  means  the 
agreement  between  the  borrower  and 
REA  providing  for  loans  pursuant  to  the 
Act. 

(g)  "REA  Notes"  means  those  notes, 
bonds  or  other  obligations  evidencing 
indebtedness  created  by  loans  made 
pursuant  to  Titles  L  II  or  III  of  the  Act  (7 
U.S.C  901-940). 

$1784.3    Prepayment 

Through  September  30, 1987,  the 
Administrator  may,  pursuant  to  this 
Part,  permit  eligible  electric  and 
telephone  borrowers  to  prepay  all 
outstanding  REA  Notes  issued  or 
assumed  by  such  borrowers  and  held  in 
the  Fund,  upon  paying  the  lesser  of  the 
outstanding  balance  or  the  Discounted 
Present  Value. 

§  1784.4    Discounted  Present  Value. 

The  Discounted  Present  Value  shall 
be  calculated  five  business  days  before 
prepayment  is  made  by  summing  the 
present  values  of  all  remaining 
payments  by  using  the  following 
formula: 


Present  Value 
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Where: 

Pk= Total  payment  including  interest,  due  on 

the  k"  payment  date  following  the 

prepayment  date. 
n=Total  number  of  remaining  payments 

dates. 
I=The  discount  rate,  in  decimals,  which  shall 

l>e  the  average  rate  on  utility  bonds 

bearing  a  rating  of  "Aa"  as  set  forth  in 

that  issue  of  Moody's  Public  Utility  News 

Reports  most  recently  published  prior  to 

the  date  on  which  Discouted  Present 

Value  is  calculated. 
Dli  =Numt)er  of  days  in  the  i""  payment 

period  that  are  in  a  non-leap  year  (365 

day  year). 
D2,= Number  of  days  in  the  i**  payment 

period  that  are  in  a  leap  year  (366  day 

year).  | 

91784.5    ENgiliinty  criteria. 

To  be  eligible  to  prepay  REA  Notes  at 
the  Discounted  Present  Value  a 
borrower  must  comply  with  the 
following  criteria: 

(a)  The  borrower  must  be  current  on 
all  payments  due  on  its  outstanding  REA 
Notes  and  all  other  payment  obligations 


owed  to  REA  and  the  Rural  Telephone 
Bank.  ^... 

(b)  The  borrower  must  agree  to 
prepay  all  of  its  outstanding  REA  Notes. 

(c)  "The  borrower  must  identify  the 
source  of  private  financing  that  will  be 
used  to  refinance  its  outstanding  REA 
Notes,  which  financing  may  not  include 
obligafions  the  income  of  which  is 
exempt  from  taxation  under  the  Internal 
Revenue  Code  of  1986. 

(d)  The  borrower  must  have  expended 
all  funds  advanced  on  account  of  the 
REA  Notes  for  the  purposes  for  which 
such  funds  were  advanced. 

(e)  The  borrower  must  agree  to  a 
rescission  of  the  imadvanced  balance  of 
the  REA  Notes. 

(f)  The  borrower  must  agree  that  the 
borrower,  its  successors  or  assigns,  shall 
pay  to  the  Government,  as  a  condition  of 
receiving  additional  loans  or  loan 
guarantees  pursuant  to  Titles  I.  II  and  III 
of  the  Act,  an  amount  equal  to  the 
aggregate  of  the  difference  with  respect 
to  each  of  the  REA  Notes  between  the 
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amount  outstanding  on  the  REA  Note 
and  the  Discounted  Present  Value  of  the 
REA  Note  upon  prepayment  with 
interest  accuring  quarteriy.  the  interest 
rates  shall  be  the  rates  provided  in  the 
respective  REA  Notes. 

(g)  If  the  borrower  is  a  party  to  a 
wholesale  power  contract  with  a  power 
supplier  financed  pursuant  to  the  Act. 
the  borrower  must  provide  the 
Administrator  with  such  assurances  as 
the  Administrator  may  request  that  it 
will  meet  its  obligations  to  the  power 
supplier. 

S  1784.6    AppNcatton  procedure. 

Any  borrower  seeking  to  prepay  its 
REA  Notes  under  this  Part  should  apply 
to  the  appropriate  REA  Area  Director  by 
submitting: 

(a)  A  board  resolution  that:  (1) 
Requests  approval  of  the  prepayment  of 
the  borrower's  outstanding  REA  Notes, 
and  (2)  states  the  intent  of  the  borrower 
to  comply  with  all  eligibility  criteria  set 
forth  in  Section  1784.5  of  this  Part. 

(b)  A  list  of  all  REA  Notes  together 
with  the  outstanding  amount  on  such 
notes. 

(c)  Such  additional  information  as  the 
Administrator  shall  request. 

S  1784.7    Approval  of  applications. 

The  applications  will  ordinarily  be 
reviewed  and,  if  satisfactory,  approved, 
and  closing  schedule  based  on  the  order 
in  which  executed  prepayment 
agreements  are  received.  The 
Administrator  may  limit  the  number  of 
applications  approved  and  closings 
scheduled  from  time  to  time  taking  into 
account,  among  other  matters,  the 
financial  interests  and  administrative 
considerations  of  the  Government. 

9 1784.8    Prepayment  agreement 

Upon  approving  an  application  for 
prepayment  under  this  Part,  the 
Administrator  shall  notify  the  borrower 
and  deUver  to  the  borrower  for  its 
execution  a  prepayment  agreement 
which  shall  set  forth  and  provide: 

(a)  The  REA  Notes  to  be  prepaid  and 
when  the  Discounted  Present  Value  wiil 
be  calculated. 

(b)  The  place  and  conditions  for 
closing. 

(c)  Agreement  that  the  unadvanced 
balance  of  REA  Notes  shall  be 
rescinded. 

(d)  Agreement  that  the  borrower,  or 
its  successors  or  assigns,  shall  pay  to 
the  Covenunent.  as  a  condition  of 
receiving  additional  loans  or  loan 
guarantees  pursuant  to  Tides  L  II  and  III 
of  the  Act  an  amount  equal  to  the 
aggregate  of  the  difference  with  respect 
to  each  of  the  REA  Notes  between  the 
amount  outstanding  on  the  REA  Note 


and  the  Discounted  Present  Value  of  the 
REA  Note  upon  prepayment  with 
interest  accruing  quarterly;  the  interest 
rates  shall  be  the  rates  provided  in  the 
respective  REA  Notes. 

(e)  Assurances  that  the  borrower  will 
meet  its  obligations  to  any  power 
supplier  Hnanced  pursuant  to  the  Act. 

(0  Such  other  terms  and  conditions  as 
the  Administrator  deems  appropriate. 

91784.9  SMurtty. 

If.  after  prepayment  of  REA  Notes,  the 
Government  should  continue  to  hold 
liens  on  the  borrower's  property  that 
secure  loans  made  or  guaranteed 
pursuant  to  the  Act.  the  Administrator 
of  REA  or  the  Governor  of  the  Rural 
Telephone  Bank,  as  the  case  may  be, 
will  consider  request  for  the 
accommodation  of  such  Uens  for  the 
purpose  of  providing  security  for  loans 
the  proceeds  of  which  were  used  to 
prepay  REA  Notes.  Such  lien 
accommodations  shall  be  limited  in 
amount  to  the  Discounted  Present  Value 
of  the  REA  Notes  plus  such  costs,  as  the 
Administrator  shall  determine  to  be 
reasonable,  incurred  by  the  borrower  in 
obtaining  such  loans. 

91784.10  Loan  fund  audit 

Within  6  months  of  closing  REA  shall 
have  the  right  to  audit  transactions 
involving  the  REA  construction  fund 
established  and  maintained  by  the 
borrower  pursuant  to  the  terms  of  the 
REA  Loan  Agreement  and  to  inspect  all 
books,  records,  accounts  and  other 
documents  and  papers  of  the  borrower. 
Should  REA  determine  that  the 
borrower  has  made  disbursements  of 
funds  advanced  pursuant  to  REA  Notes 
which  do  not  comply  with  the 
requirements  of  the  REA  Loan 
Agreement,  the  borrower  shall  be 
required  to  pay  to  the  Government  an 
amount  equal  to  the  difference  between 
the  amount  which  the  borrower  prepaid 
on  such  REA  Notes  evidencing  REA 
loan  funds  which  were  improperly 
disbursed  and  the  amount  which  the 
borrower  would  otherwise  have  been 
required  to  return  to  the  Government  as 
a  result  of  noncompliance  if  the 
borrower  had  not  prepaid  such  REA 
Notes.  (See  7  CFR  1711) 

91784.11  Cloeing. 

(a)  The  borrower  shall  be  responsible 
for  obtaining  all  approvals  necessary  to 
consummate  the  transaction  as  required 
by  the  prepayment  agreement  including 
such  approvals  as  may  be  required  by 
regulatory  bodies  and  other  lenders. 

(b)  The  REA  Notes  shall  be  prepaid  at 
a  closing  to  be  held  in  accordance  with 
the  prepayment  agreement;  provided, 
however,  that  no  closing  may  be 


scheduled  for  after  September  30. 1967. 
At  closing,  a  borrower  shall  prepay  the 
REA  Notes  by  paying  to  the  Government 
an  amount  equal  to  the  Discounted 
Present  Value  of  the  REA  Notes.  The 
closing  shall  otherwise  be  conducted  as 
prescribed  in  the  prepayment 
agreement. 

9  1784.12    Other  prepayments. 

REA  loan  documentation  generally 
permits  borrowers  to  prepay  REA  Notes 
by  paying  the  outstanding  balance  due 
thereon.  Nothing  in  this  Part  shall 
prohibit  any  borrower  from  prepaying 
its  outstanding  REA  Notes  in 
accordance  with  the  terms  thereof.  The 
provisions  of  this  Part  shall  not  be 
applicable  to  such  prepayment 

Dated:  Deceml>er  24. 198a 
Jack  Van  Mark. 
Acting  Administrator. 
[FR  Doc.  88-29291  Filed  12-29-88:  8:45  amj 
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Animal  and  Plant  Heaitti  Inspection 
Servica 

9  CFR  Part  78 

[Docket  Na  86-122] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  Correction 

agency:  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  USDA. 
ACnofC  Interim  rule;  correction. 

summary:  APHIS  is  correcting  the 
amendatory  language  of  an  interim  nde 
which  amended  the  regulations  by 
changing  the  brucellosis  classification 
status  of  certain  locations.  The  interim 
rule  published  on  December  1. 1986  (51 
FR  43170-43172)  amended  9  78.20  but 
should  have  amended  9  78.41. 
Accordingly,  APHIS  is  correcting  those 
regulations  as  set  forth  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ian  D.  Huber  at  (301)  436-5965. 

Correction 

The  following  corrections  are  made  to 
FR  Doc.  86-26936.  published  on 
December  1. 1986.  on  pages  43170-43172: 

9  78.41    [Correctly  amended] 

1.  On  page  43171,  third  column.  Part 
78,  amendatory  language  for  item  two  is 
corrected  to  read  as  follows: 

"2.  In  9  78.41,  paragraph  (c).  the  listing 
for  'Florida'  is  revised  to  read  as 
follows:" 

2.  The  heading  for  "9  78.20"  is 
corrected  to  read  "9  78.41." 

3.  On  page  43171,  third  column.  Part 
78,  amendatory  language  for  items  three 
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and  font  are  corrected  to  read  as 
follows: 

"3.  In  1 7&41.  paragraph  (c).  the  listing 
for  Texas'  is  revised  to  read  as 
follows:" 

"4.  in  9  78.41,  paragraph  (d),  the  listing 
for  'Florida'  is  amended  by  removing  the 
following  counties:  Citrus,  Flagler, 
Hernando,  Lake,  Levy.  Marion,  Orange, 
Pasco,  Pinellas,  Seminole,  Sumter,  and 
Volusia". 

4.  On  page  43172.  first  column.  Part  78, 
amendatory  language  for  item  five  is 
corrected  to  read  as  follows: 

"5.  In  9  78.41.  paragraph  (d).  the  listing 
for  Texas'  is  amended  by  removing  the 
following  counties:  Bastrop.  Caldwell, 
Denton.  Diimnit  Falls,  Frio,  Goniales. 
Grayson.  Guadalupe,  Lee.  MUam.  and 
Wilson". 

Done  ia  Washingtoo.  DC.  this  23id  day  et 
December.  1886. 
|.K.  Atwell. 

Deputy  Administrator.  Veterinary  Servicea, 
Animoi  and  Pkmt  Health  Inspection  Service. 
(FR  Doc.  m^TStiV  Filed  12-29-M;  8:49  am] 


FEDERAL  HOME  LOAM  BANK  BOARD 

12  CFR  Part  563 

[No.  88-1260) 

Ragolatloii  Of  Of  red  bwMtHMiit  by 
insured  Instltutiona 

Dated:  Decraiber  23. 1986. 

r.  Federal  Home  Loan  Batdt 


Board. 

actmm:  InteriK  rule. 


summary;  The  Federal  Home  Loon  Bank 
Board  ("Board"),  as  the  operating  head 
of  the  Federal  Sarings  and  Loan 
Insurance  Corporation  ("FSUC").  is 
adopting  an  interim  Bnal  amendment  to 
its  regulation  governing  investments  by 
institutions  the  accounts  of  which  are 
insured  by  the  FSUC  ("insared 
institutions")  in  equity  securities,  real 
estate,  service  corporations,  and 
operating  subsidiaries  ("direct 
investments").  Tins  amendment  will 
defer  the  expiration  of  the  rule  from 
January  1. 1987,  to  March  IS.  1987.  The 
Board  also  intends  shortly  to  reopen  the 
comment  period  through  February  6, 
1987  on  tbe  proposal  of  September  11, 
1986,  to  extend  the  direct  investment 
rule  for  two  years.  During  this  time,  the 
Board  will  hold  a  public  hearing  on 
January  29  and  January  30, 1987, 
concerning  extension  of  the  direct 
investment  mle  for  a  longer  period.  The 
Board  will  extend  the  comment  period 
regarding  the  proposal  and  announce 
the  time  aad  place  of  the  hearing  and 


the  procedures  that  wriil  govern  its 
conduct  of  the  hearing  in  a  sepcuvte 
notice  to  be  published  in  the  Fsdaad 
Register. 

EFPECmn  date:  January  1. 1987. 
FOR  further  INFORMATION  CONTACT 

Christina  M.  Gattuso,  Staff  Attorney. 
(202)  377-8648,  Regulations  and 
Legislation  Division,  Office  of  General 
Counsel;  or  Joseph  A.  McKenzie, 
Director,  Policy  Analysis  Division, 
Office  of  PoKcy  and  Economic  Research, 
(202)  377-6783;  Federal  Home  Loan  Bank 
Board,  17D0  G  Street,  NW..  Washington, 
DC  20552. 

SaFFLEMCNTARV  INFORMATION:  On 

January  31, 1985.  the  Board  adopted  a 
new  regulation  governing  direct 
investments  by  insured  institutions. 
Board  Res.  No.  85-79-A.  50  FR  6912 
(Feb.  19. 1985)  (codified  at  12  CFR  563.9- 
8).  The  regulation  created  a  process  of 
supervisory  review  and  approval  by  the 
Board's  Principal  Supervisory  Agents 
("PSAsT  of  certain  types  of  direct 
investment  and  of  aggregate  direct 
investment  above  certain  threshdd 
amounts.  The  regulation  includes 
qualitative  criteria  for  investment  by 
institutions  in  equity  securities,  as  well 
as  diversificatioo  requirements 
applicable  to  investment  in  any  one 
issuer  of  securities  or  in  any  one  real 
estate  project  The  direct  investment 
re^iiatioQ  was  desired  to  allow 
institutions  the  flexibility  to  exercise 
their  investment  powers,  as 
independendy  authorized  by  applicable 
law,  in  a  manner  that  would  expose 
neither  the  institutions  themselves  nor 
the  FSUC  insurance  fund  to  an. 
unacceptable  level  of  risk.  At  the  same 
time,  the  Board  sought  to  ensure  that 
these  institutions  continued  to  fulfill 
their  oUigatioas  to  provide  economical 
home  financing 

Because  of  the  otmpiexity  of  the 
problems  the  rule  sought  to  address,  the 
Board  believed  it  inqxirtant  to  assess, 
after  sufikient  experience  with  the  rule, 
whether  the  approach  taken  was 
effective  in  controlling  risk  and  v^iedier 
further  regulatory  action  was  required. 
50  FR  at  0027.  Therefore,  by  it*  own 
terms,  the  dmct  investment  rale  was  to 
expire  m  January  1. 1987. 

On  September  11, 1988,  the  Board 
proposed  to  aanend  the  direct 
investment  rule  to  defer  its  ex{»ration 
from  January  1, 1967  to  January  1, 1989. 
Board  Res.  Na  86-962.  51  FR  329i25 
(Sept  17. 1966).  Since  puUicatioo  of  the 
profxwal,  the  Board  has  received  written 
public  comments,  which  are  summarised 
below.  Ib  addition  to  comments  on 
many  of  tbe  sobstantive  aspects  of  the 
direct  mvestment  rale,  the  Board  has 
also  received  petitions  from  thirty-two 


members  of  the  Federal  Houie  Loan 
Bank  System  ("PHLBank  System") 
requesting  a  public  hearing  on  issue* 
raised  by  the  proposal.  Those 
petitioners  have  asserted  that  under  its 
own  regulations  the  Board  is  required  to 
provide  a  public  hearing.  For  the 
reasons  discussed  below,  the  Board  has 
concluded  that  it  is  not  bound  to  afford 
the  petitioners  a  hearing  with  respect  to 
this  rulemakmg.  Nonetheless,  the  Board 
has  concluded  that  such  a  hearing 
would  aid  informed  decisionmaking  and 
thereby  serve  the  pubKc  interest. 
Therefore,  on  Jarraary  29  and  30, 1987. 
the  Board  will  h<rfd  a  pubhc  hearing  on 
the  direct  investment  rule,  including  the 
issues  of  whether  the  rule  is  needed  and, 
if  so,  in  whet  form.  The  particulars  of 
the  hearing — its  time,  piece,  duration, 
and  the  procedures  that  will  govern  it — 
will  be  announced  shortly  in  the  Federal 
Register. 

In  the  meantime,  pending  completion 
and  review  of  the  hearing  proceedings, 
the  Board  finds  diat  the  public  interest  is. 
best  served  by  reopening  the  comment 
period  and  by  a  short  delay  in  the 
expiration  of  the  direct  investment  rule. 
Two  reasons  si4)port  this  delay. 

First  the  Board  lacked  a  quorum  at  a 
time  when  it  would  otherwise  have  been 
able  to  act  upon  the  proposal.  The  new 
Board  members,  in  particular,  need  more 
time  to  weigh  the  issues  prior  to 
deciding  them.  Extending  the  comment 
period  and  holding  a  hearing  will  be 
productive  of  this  end. 

Second,  the  Board  believes  that 
preservation  of  the  status  quo  with 
regard  to  insured  institutions'  direct 
investments  is  appropriate  to  ensure  the 
orderly  outcome  of  its  pubhc  hearii^. 
Having  determined  that  it  will  held  a 
hearing,  the  Board  believes  it  would  be 
unwise  to  alter  its  direct  investment 
regidatian,  or  to  allow  the  nde  to  expire, 
uitil  it  has  had  the  opportimity  to 
consider  carefally  the  results  of  the 
hearmg.  To  modify  the  regtdation  in  die 
meantime  would  undemdne  the  role  of 
the  hearing  in  the  Board's  deliberative 
process.  Moreover,  lapse  or  modification 
of  the  mle  now  would  satifect  insured 
institotians  to  uncertainty  stemming 
from  their  inabiUty  to  determine,  in 
advance  of  final  action  by  the  Board 
following  the  hearing,  what  rule  would 
govern  their  cfirect  investments. 
Accordingly,  the  Board  today  adopts  an 
interim  rule  that  delays  the  direct 
investment  regulati(m's  expiratitm  date 
until  March  IS.  1987. 

Summary  and  Discussion  of  Commests 

The  Board  received  83  public 
comaoents  in  response  to  the  prqposaL 
Hie  majority  of  comments  (45)  were 
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submitted  by  insured  institutions.  Of  the 
remainder.  7  were  submitted  by  industry 
trade  associations.  5  by  law  firms 
representing  insured  institutions.  3  by 
economic  consultants  representing 
insured  institutions,  and  23  by  Members 
of  Congress. 

Six  comments  expressed  support  for 
the  proposal.  Three  comments  supported 
the  proposal  with  certain  suggested 
modifications.  Nineteen  comments 
opposed  the  proposal.  Twenty-eight 
comments  requested  an  extension  of  the 
comment  period  and  thirty-two 
members  of  the  Federal  Home  Loan 
Bank  System  ("FHLBank  System") 
petitioned  for  a  hearing  on  the  proposed 
rule.  Although  the  comment  period 
ended  on  October  17. 1986,  the  Board 
has  considered  late-filed  letters  in  an 
effort  to  maximize  public  participation 
in  the  rulemaking.  After  carefully 
considering  the  issues  raised  by  the 
comments,  which  are  fully  discussed 
below,  the  Board  has  determined  to 
defer  expiration  of  the  direct  investment 
regulation  only  to  March  15, 1987. 
Additionally,  as  discussed  in  more 
detail  below,  the  Board  determined  to 
reopen  the  public  comment  period  until 
February  6, 1987  and  to  hold  a  public 
hearing  on  the  direct  investment  rule. 

Procedural  Issues 

The  Board  believes  that  its  decision  to 
hold  a  hearing  is.  in  itself,  adequate 
response  to  those  commenters  who 
raised  procedural  objections  to  its 
proposal.  Because  the  Board  disagrees 
with  the  rationale  set  forth  by  those 
commenters,  it  is  taking  this  opportunity 
to  summarize  and  respond  to  their  views 
so  that  the  record  will  contain  a  clear 
statement  of  reasons  for  the  Board's 
action. 

A.  Comment  Period  Extension 

Many  commenters  asserted  that  the 
comment  period  following  publication  of 
the  proposal  was  inadequate  and 
requested  various  extensions  of  the 
comment  period.  One  commenter  argued 
that  the  scope  of  the  requested 
comments  was  impermissibly  narrow. 
Two  commenters  contended  that  the 
duration  of  the  comment  period,  the 
Board's  lack  of  express  statutory 
authority  to  adopt  the  rule,  and  the 
Board's  failure  to  consider  regulatory 
alternatives  violated  the  Administrative 
Procedure  Act  ("APA")  (5  U.S.C.  551  et 
seq.).  Thirty-two  members  of  the 
FHLBank  System  petitioned  for  a  public 
hearing  on  the  proposal  pursuant  to  12 
CFR  507.10. 

The  comment  period  following 
publication  of  the  proposal  extended 
from  September  17, 1986  until  October 
17. 198&  The  APA  does  not  require  any 


specific  time  period  for  public  comment 
on  proposals.  However,  the  Board's 
policies  (Board  Res.  No.  80-564.  45  FR 
63135  (Sept.  23. 1980))  and  rules  (12  CFR 
508.13)  generally  provides  for  60-day 
comment  periods  in  the  absence  of 
circumstances  justifying  a  shorter 
period,  which  in  no  event  may  be  less 
than  15  days.  The  Board  has  received 
and  considered  83  public  comments.  As 
it  noted  in  the  proposal,  the  Board 
provided  for  a  30-day  rather  than  a  60- 
day  comment  period  because  the  direct 
investment  regulation  had  been 
previously  published  for  public  comment 
and  because  the  public  interest  required 
prompt  Board  action. 

B.  Public  Hearing 

As  discussed  above,  the  Board  has 
determined  to  hold  a  public  hearing  with 
respect  to  whether,  and  for  how  long, 
the  expiration  of  the  direct  investment 
rule  should  be  delayed  after  March  15, 
1987.  The  Board  wishes  to  emphasize 
that  its  decision  to  hold  a  public  hearing, 
as  discussed  above,  is  discretionary;  the 
Board  is  not  legally  bound  to  follow 
such  a  procedure.  The  Board  believes 
that  a  hearing  will  aid  its 
decisionmaking  process  for  several 
reasons.  First,  some  of  the  issues  raised 
in  the  comments  bear  further  study. 
Moreover,  since  publication  of  the  direct 
investment  proposal  in  September  1986, 
two  new  members  have  been  appointed 
to  the  Board.  A  public  hearing  and  the 
additional  time  for  study  and  review 
that  such  a  hearing  will  afford  the  new 
Board  an  opportunity  for  careful 
deliberation  before  undertaking  Hnal 
action  with  respect  to  direct  investment. 

However,  neither  the  APA  nor  the 
Board's  regulations  require  a  public 
evidentiary  hearing  in  connection  with 
the  type  of  informal  rulemaking  involved 
here.  See  generally  5  U.S.C.  553;  12  CFR 
Parts  507-09  (1986).  The  rule  is  one  of 
general  applicability:  it  is  not 
adjudicatory  in  nature.  Consequently,  a 
hearing  is  not  required  under  the  APA; 
however,  the  Board  may,  in  its 
discretion,  determine  to  hold  such  a 
hearing  under  the  APA.  With  regard  to 
the  interim  extension  of  the  rule  the 
Board  is  today  adopting,  the  Board 
believes  that  its  consideration  of  the 
written  data,  views,  and  arguments 
submitted  by  interested  member*  of  the 
public  with  respect  to  the  direct 
investment  proposal  enables  it  to 
discharge  its  administrative 
responsibilities  in  a  fully  satisfactory 
manner  without  the  delay  that  a  hearing 
would  entail. 

Two  commenters  asserted  that  the 
terms  of  S  507.10  are  nondiscretionary 
and  therefore  the  Board  is  required  to 
hold  a  public  hearing  on  the  proposal  if 


25  members  of  the  FHLBank  System 
petitioned  for  such  a  hearing  pursuant  to 
S  507.10.  Section  507.10  provides,  in 
pertinent  part,  that  "(a|fter  receipt  of 
written  requests  therefor  to  the 
Secretary  to  the  Board  .  .  .  of  at  least  25/ 
members  of  the  Federal  Home  Loan 
Bank  System  .  .  .  the  Board  will  fix  a 
time  and  place  for  a  hearing  on  a 
proposed  amendment  or  upon  an 
expiring  regulation  relating  to  Federal 
Home  Loan  Banks  to  which  petitioners 
object.  "  12  CFR  507.10  (1986)  (emphasis 
added).  As  noted  above,  the  Board  has 
received  petitions  for  a  hearing  from  32 
members  of  the  FHLBank  System. 

These  commenters  argued  that  the 
Board  is  required  to  hold  a  hearing  on 
the  proposal  because  the  direct 
investment  regulation  relates  to  the 
FHLBanks  for  the  following  reasons. 
First,  the  rule  is  directed  at  the  safety 
and  credit  eligibility  of  member 
institutions,  which,  in  turn,  a^ect  the 
activities  and  stability  of  a  primary 
creditor  of  those  institutions,  the 
FHLBanks.  Second,  the  Board  has  also 
linked  the  direct  investment  rule  to  the 
paramount  purpose  and  function  of  the 
FHLBanks — "maintenance  of  a  system 
of  sound  and  economic  home  financing." 
50  FR  6912  (Feb.  19. 1985).  Third,  the 
Board  has  directly  involved  the 
FHLBanks,  through  the  PSA  system,  in 
the  administration  and  operation  of  the 
direct  investment  rule. 

The  Board  finds  these  contentions 
unpersuasive.  A  review  of  the  history  of 
S  507.10  shows  that  this  provision  has 
been  included  in  the  FHLBank  System 
regulations  since  1940,  when  it  was 
added  to  provide  substantially  the  same 
procedures  relating  to  amendments  as 
were  set  forth  at  the  time  in  the 
regulations  governing  Federal 
associations  and  FSLIC-insured 
institutions.*  From  1940  to  1948,  the 
provision  required  the  Board  to  set  a 
hearing  "on  a  proposed  amendment  or 
upon  an  existing  regulation  to  which 
petitioners  object."  In  1948,  the  Board 
substantially  narrowed  the  right  to  a 
hearing  by  amending  the  section  to  read 
"on  a  proposed  amendment  or  upon  an 
existing  regulation  relating  to  Federal 
Home  Loan  Banks  to  which  petitioners 
object."  13  FR  8263.  8264  (1948) 
(emphasis  added). 

As  noted  above,  the  regulations  for 
the  Federal  Savings  and  Loan  System 


■  From  1938  ihrough  1949,  the  regulation* 
governing  Federal  atsociationi  and  FSUC-iniured 
institution!  provided  that  upon  written  requeal  from 
leven  FSLAC  members  or  SO  Federal  associations 
(or  SO  insured  institutions),  the  Board  will  Hx  a  lime 
and  place  for  a  hearing  "on  a  proposed  amendment 
or  upon  an  existing  regulation  to  which  petitioners 
object."  See  U  CFR  201.2.  301 J2  (1948). 
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and  the  FSLIC  contained  identical, 
parallel  provisions  from  1938  through 
1949.  See  24  CFR  201.2. 301.22  (1948).  In 
1949.  these  provisions  were 
substantially  revised  and  provided  that 
Federal  assodations  or  FSLIC-insured 
institutions  could  request  a  hearing  with 
respect  to  any  application  or  petition 
which  was  denied  or  disapproved  by  the 
Board.*  14  FR  3980.  3981  (1949);  15  FR 
680.  686  (1950).  In  1970.  these  sections 
were  revoked.  35  FR  2509. 2515  (1970J. 

Based  on  the  history  of  i  507.10  which 
•bows  liiat  its  applicability  b»8  become 
increasingly  natrow.  the  Board 
concludes  that  the  section  applies  only 
(o  profwsed  aoaendntents  and  existuag 
regulations  whose  primary  function  is  to 
regulate  the  activities  and  operations  of 
FHLBanks.  =>  Conaequendy,  the  Board 
does  not  believe  that  the  direct 
investntenl  regulation,  which  primarily 
acts  to  regulate  investment  activities  of 
insured  inshtatiom,  is  the  tjrpe  of 
regulation  contemplated  by  |  507.10. 
Therefore,  the  Board  finds  that  $  507.10 
does  not  mandate  s  hearing  on  the 
proposed  extension  of  Ibe  direct 
investment  regulation. 

Statutory  Authority 

Several  coBimeiilets  contended  that 
extension  of  the  direct  investment  nrie 
would  exceed  the  Board's  statutory 
authority.  Tliese  commenters  asserted 
that  the  Board  has  no  statutory  authority 
to  extend  a  regulation  that  preempts  the 
enactments  of  state  legislatores 
aatborndng  anKmited  or  less  restrictive 
direct  investment  by  insured 
institutions.  These  commenters  also 
argued  that  the  proposal  is  in  direct 


'  tn  T94S.  sectfoD  141.2  (rormerly  1 201.2]  was 
redesignated  as  section  T4Z.2  and  was  revned  to 
read,  ia  paftmcnl  part,  as  Ibflow:  "Ainr  peraon  who 
has  made  an  application  or  petition  Id  the  Boanl 
pursuant  to  any  pia^'Kuui  of  Parts  143 
llncorpoTBtion.  Orgaiuzalion  and  Conversionl.  144 
(Charter  and  Bylaws].  MS  (Operatiomrl.  or  148 
(Mergec  Dissoistion  and  RcorHaaizalioaj  may 
requemt  a  hearing  thrreom.  provided  sach 
application  or  petition  has  been  denied  or 
disapproved  by  the  Board."  14  FR  3980.  3981  (1949). 
In  1950.  I  TtJI.ZZ  (foiiiieity  }  3<TI.22J  was 
redesignated  aa  i  107.2  atid  the  text  of  ttle  sectiss 
was  reviaad  Is  cotrfom  !•  f  142.2  with  the  only 
major  difference  in  biaguage  being  "pursuant  to  any 
provision  of  Parts  162  (Application  for  Insurancel, 
163  lOperafionsf.  184  (Settlement  of  Irraurancej.  or 
MSfTemiiiiatioaoflnaurance)  .  .  ."  ISFReSS.  SSS 
(19S0|. 

*  The  Board  notes,  that  the  court*  have 
consistently  held  that  an  agency's  interpretation  of 
its  own  regulations  is  contretting  unless  plainly 
erroneoua  or  rnctmsistent.  See.  e.g..  Unrtetf  Slates  v. 
IjuMMcff.  <31  US  884  flSTT):  Beico  Peuoiewa  Catp. 
V.  Fideral  Hi-gulatorf  Commtasioa.  Sas  F.2d  6« 
(D.C.  Cir.  1978).  See  also  Udoll  v.  Tollman.  380  U3. 
1.  4  (1968)  ("(tjhe  Secretary's  interpretation  may  not 
t>e  the  only  on*  peauttad  hy  the  languag*  of  tha 
orders,  but  it  is  clearly  a  reasonable  interpretation; 
courts  must  therefore  respect  it."]. 


contraveniion  of  Congressional  purpose 
in  creating  the  dual  banking  system. 

The  same  issnes  were  raised  by 
coBunentecft  with  respect  to  the 
promulgation  of  the  direct  iovestinent 
rule  and  were  fully  addressed  by  the 
Board  in  the  preamble  to  the  reproposed 
rule  of  December  1964  ("December 
Reproposal")  aod  the  19a&  final  direct 
investment  regulation.*  See  Board  Res. 
Na  B+-715,  4S  FR  48743  (Dec  14. 1984). 
Board  Res.  No.  85-79-A.  50  FR  6812 
(Feb.  19. 1985). 

As  explained  at  length  in  the 
preamble  to  both  the  December 
Reproposal  and  the  fuial  rule,  the  Board 
believes  that  these  commenters  take  an 
unduly  restrictive  view  of  the  Board's 
authority  and  responsibility  to  carry  out 
the  purpose  of  title  IV  of  the  National 
Housing  Act  f'NHA")  (U  U^.C  1724- 
30)  and  the  Federal  Home  Loan  Bank 
Act  ("Bank  Act")  (12  U.S.C.  1421-29). 
Among  the  most  important  purposes  of 
these  two  acts  is  the  development  and 
maintenance  of  a  system  of  sound  and 
economit^f  home  financing.  An 
additional,  cfosefy  related  purpose  of 
the  NHA  is  the  protection  of  the  F^LIC 
fund  and  depositors  from  undue  risk. 
The  Board  continues  to  believe  that  the 
direct  investment  regnlalioa  enaUes  the 
Board  to  carry  out  both  of  these 
ot^ctnres  withont  intmding  opon  the 
regidatory  power  of  the  states.  For  a 
more  detailed  discussion  of  the  Board's 
stafotofy  aothority  to  adopt  this 
proposal,  see,  50  FR  at  6913-14  and  49 
FItat487«-4e. 
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Whale  (he  atgoments  and  evidence 
o^ered  by  comaientecs  raise  impartant 
issues  which  merit  further  review,  the 
Board  also  believes  that  a  limited 
extension  is  appropriate  for  the  reasons 
discussed  above.  Cortaequently,  as 
discussed  above,  the  Board  has 
determined  to  defer  the  expiration  date 
of  the  rule  to  March  15, 1987,  and.  in  a 
separate  notice  soon  to  be  published  in 
the  Federal  Register,  to  reopen  the 
comment  period  on  the  September  11. 
1988.  proposal  through  February  6, 1987. 
and  to  announce  a  pubKc  hearing  on 
January  29  and  30, 1987. 

Fuud  Rsgidatary  Flnxibaity  iSnalysis 

Pnrsnant  to  section  3  of  the  Regulatory 


*  The  Board  initially  proposed  tha  direct 
investment  rnle  for  comment  on  May  lOi  T984.  See 
Board  Ra*.  No.  84-227.  4S  FR  20719  (^4^T  IS.  MS4). 
On  the  hasia  of  coaownts  received  the  Board 
Baduficd  the  May  proposal  and  isaoed  a  repropoaad 
rule  on  direct  investinent.  See  Board  Res.  84-71S.  49 
FR  48743  (Dec  14. 1994).  On  January  31.  T985.  the 
Boar^  adopted  the  Knal  direct  investment  rale.  See 
Board  Res.  No.  8S-79-A,  SSFR  SBUtf'eb.  tft  19SH 


Flexibility  Act.  5  U.S.C:  (Sty  the  Board  is 

providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  for  and  objeetire*  of  the  mfe. 
These  elements  are  incorporated  above 
in  suppLENiEirrAiTT  mFDmnmoH. 

2  Issues  raised  by  Comments  and 
Agency  Assessment  and  Respons«. 

These  elements  are  iooorparsted 
above  in  SUPPLEMENTARY  mrOBMATIOW. 

3.  Significant  alternatives  minianziag 
smaff-eatify  impact  and  ag/eacy 
response. 

The  rei^uirenwnts  of  the  interim  fioai 
regulation  are  based  a^n  (he  Board's 
determinatioB  that  it  needs  hirther  time 
to  decide  ttpoo  the  siehts  of  the  issues 
presented  and  that  the  pabiic  interest 
requires  that  the  statos  qfto  be 
maintained  for  a  brief  period  pending 
Board  action. 

List  of  Subiacts  ia  12  OH  Part  9U 

Bank  deposit  insurance.  Investments, 
Reporting  and  recordkeeping 
requirements.  Saving  and  loan 
associations. 

Accordiogty,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Pan  563, 
Subchapter  D,  Chapter  V.  Tide  12,  Code 
of  Inderal  Regulations,  as  set  forth 
bdow. 

SUaCHAriEft  O-fEDEflAt  SAVINGS  ANO 
LOAN  INSURANCE  CORPOftATION 

PART  5«3— OPERATIONS 

1.  The  authority  citation  for  Part  563 
continues  to  read  as  follows: 

Authority:  Sec.  M  47  Stat.  725,  as  amended 
(12  U.&C  1421  ef  aeq.Y  sea  SA.  47  StaL  727. 
as  added  by  sec.  X.  0<  SlaL  25S^  as  aoKnded 
flZ  U.&C  t42Sa):  tec  4.  80  Slat  8Z4,  aec.  t7. 
47  Stat  73a  aa  aneiuied  (12  U3lC  1462);  sec 
5.  48  Stat.  132,  aa  amended  (12  U.S.C.  1484): 
sec.  202.  96  Stat.  14W.  as  amended  (12  US.C 
172a(f)):  sees.  461-487. 40  Stat.  1255-12ea  as 
amended  (12  U.S.C  \72^-\7^0Y.  sec.  408.  S2 
Stat.  5.  as  wneMled  (12  U.S.C  1730a):  Reorg. 
Plan  No.  3  of  1947. 12  FK  1981. 3  CFR,  1M3- 
194aCoinp.,  PlIOTI. 

S563.9-8    [Aroemfedl 

2.  Para^-aph  (h>  of  1 563^9-8  is 
amended  by  removing  the  date  "January 
1. 1967"  and  inserting  in  lieu  thereof  the 
date  "March  15. 1987." 

By  the  Federal  Home  Loan  Bank  Board. 
Natfine  Y.  Wasliiiigtoiv 
Acting  Secretary. 
(PR  Doc.  86-29286  Filed  1^29-88:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

15  CFR  Part  21 
(Oocfcct  No.  6046S-6205 1 

Debt  Collection  Act  of  1982; 
Administrative  Offset 

agency:  Department  of  Commerce. 
action:  Final  rule. 

summary:  The  Debt  Collection  Act  of 
1982  (Pub.  L  97-365)  authorizes  the 
Federal  Government  to  collect  debts 
owed  it  by  means  of  administrative 
offset  (31  U.S.C.  3718).  This  final  rule 
establishes  procedures  which  the 
Department  of  Commerce  (hereinafter 
referred  to  as  "the  Department")  will 
follow  in  making  administrative  offsets. 
EFFECTIVE  DATE:  These  regulations  shall 
take  effect  January  29. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  J.  Mallet,  Office  of  Finance  and 
Federal  Assistance,  Office  of  the 
Secretary,  Department  of  Commerce, 
Room  6827,  Herbert  C.  Hoover  Building, 
14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230.  telephone  (202) 
377-2324. 

SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982  (the  Act)  amends 
the  Federal  Claims  Collection  Act  of 
1966  by  enhancing  the  Government's 
ability  to  collect  money  owed  it  through 
the  establishment  of  new  debt  collection 
techniques  such  as  administrative  offset. 
This  rule  contains  the  Department's 
provisions  to  implement  administrative 
offsets  in  collecting  delinquent  accounts. 
The  provisions  are  consistent  with  the 
Federal  Claims  Collection  Standards 
issued  jointly  by  the  Department  of 
Justice  and  the  General  Accounting 
Office  (4  CFR  101.1  et  seq.). 

The  Act  states  that  administrative 
offset  is  the  withholding  of  money 
payable  by  the  United  States  to.  or  held 
by  the  United  States  on  behalf  of  a 
person,  to  satisfy  a  debt  owed  the 
United  States  by  that  person.  For 
example,  an  administrative  offset  could 
be  initiated  by  the  Department  against 
payments  to  be  made  by  another 
Federal  department  or  agency  to  a 
debtor  on  a  Federal  loan,  contract,  or  a 
grant.  For  administrative  offset,  the  Act 
requires  that  the  agency  observe  notice 
and  procedural  requirements  before  any 
offset  is  made.  Administrative  offsets 
may  be  made  to  satisfy  an  outstanding 
debt  up  to  ten  years  from  the  date  the 
Government's  right  to  collect  the  debt 
first  accrued.  In  defining  "person",  the 
Act  states  that  administrative  offset 
does  not  apply  to  an  agency  of  the 
United  States  Government,  or  of  a  State 
or  local  government. 


The  administrative  offset  procedures 
issued  by  the  Department  cover  such 
aspects  of  offset  as:  (1)  Coordinating 
collection  action  with  another  Federal 
agency  (for  example,  when  the 
Commerce  Department  needs  another 
Federal  agency  to  collect  the  money  by 
offset),  (2)  notifying  debtors  prior  to 
offsets  being  made,  (3)  providing  the 
debtor  with  the  opportunity  to  review 
the  Department's  records  related  to  the 
particular  debt,  (4)  providing  the  debtor 
with  the  opportunity  to  enter  into  a  debt 
repayment  agreement  with  the 
Department,  and  (5)  establishing  time 
periods  in  which  the  debtor  must  notify 
the  Department  of  his  or  her  election  of 
any  of  these  procedures.  Review  of  the 
record  includes  a  review  by  the  debtor 
of  the  written  record  pertaining  to  the 
debt,  and,  in  some  situations,  an  ^r»l— ^ 
hearing.  The  conditions  for  these  two 
procedures  are  outlined  in  this  rule. 

Specific  procedures,  based  on 
regulations  (5  CFR  Part  831,  Subpart  R) 
issued  by  the  Director,  Office  of 
Personnel  Management  (OPM),  for  offset 
against  amounts  payable  from  the  civil 
service  retirement  and  disability  fund 
are  covered  in  this  rule. 

Executive  Order  12291 

This  final  rule  has  been  reviewed  and 
has  been  determined  not  to  be  a  "major 
rule"  as  defined  in  Executive  Order 
12291  dated  February  17, 1981,  because 
it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  Government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  Department  believes  that  this  rule 
will  have  no  "significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act.  Pub.  L  96-354,  Stat.  1184  (5  U.S.C. 
605(b)).  The  General  Counsel  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  to  this  effect.  This 
conclusion  is  reached  because  the  rule 
does  not,  in  itself,  impose  any  additional 
requirements  upon  small  Entities, 
accordingly,  no  regulatory  flexibility 
analysis  is  required. 


Paperwork  Reduction  Act 

Under  section  3518  of  the  Paperwork 
Reduction  Act  of  1980  and  5  CFR 
1320.3(C),  the  information  contained  in 
this  regulation  is  not  subject  to  the 
Office  of  Management  and  Budget 
review  and  approval. 

Discussion  of  Final  Rule 

The  Department  published  a  proposed 
rule  on  administrative  offsets  in  the 
Federal  Register  (51  FR  18605)  on  May 
21, 1986.  The  proposed  rule  provided  for 
a  30-day  comment  period.  The  comment 
period  ended  June  20, 1986.  and  during 
that  time  no  comments  were  received 
from  the  public.  Therefore,  the  proposed 
rule  with  minor  changes  is  being 
published  as  the  Department's  final  rule 
pertaining  to  administrative  offset.  In 
developing  the  final  rule,  two  sections  of 
the  proposed  rule — s  21.9,  Stay  of  Offset, 
and  s  21.14,  Notice  of  Offset — were 
removed  from  the  text  and  the 
remaining  sections  renumbered 
accordingly. 

The  provisions  of  S  21.9  included 
rights  already  provided  to  a  debtor  by 
other  provisions  of  the  Department's 
Administrative  Offset  Regulations,  that 
is  (1)  the  right  to  request  a  review  of  the 
determination  of  indebtedness  or  the 
opportunity  to  enter  into  a  written 
repayment  agreement:  and  (2)  until 
these  processes  are  completed, 
administrative  offset  would  not 
ordinarily  be  taken  unless  such  action  is 
necessary  to  prevent  substantial 
prejudice  to  the  Government's  ability  to 
collect  the  debt.  Section  21.14,  Notice  of 
Offset,  provided  that  a  final  notice  be 
sent  to  a  debtor  before  the  actual  offset 
takes  place. 

During  final  review  of  the  regulations, 
the  Department  decided  that  both 
sections  should  be  removed  because 
they  did  not  advance  or  increase  a 
debtor's  rights  but  would  only  serve  to 
further  delay  pursuit  of  the  remedy  or 
create  the  possibility  that  the  offset 
collection  procedures  could  become 
substantially  more  complicated  than 
contemplated  under  the  Federal  Debt 
Collection  Act.  It  was  also  determined 
that  removal  of  these  sections  would  not 
affect  the  debtor's  right  to  due  process 
as  required  by  31  U.S.C.  3716  or  as 
already  provided  by  other  provisions  of 
these  regulations. 

Other  minor  changes  were  made  to 
clarify  wording  regarding  receipt  of 
documents  which  would  allow  the 
Department  to  control  the  established 
period  of  times  designated  for  specific 
actions. 

List  of  Subjects  in  15  CFR  Part  21 

Claims. 
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For  the  reasons  set  forth  above.  Part 
21  will  be  added  to  15  CFR  Subtitle  A  to 
read  as  follows: 

PART  21— ADMINISTRATIVE  OFFSET 

Sec. 

21.1  Derinitiona. 

21.2  Purpose  and  scope. 

21.3  Department  responsibilities. 

21.4  Notification  requirements  before  offset. 

21.5  Exceptions  to  notification 
requirements. 

21.6  Written  agreement  to  repay  debt. 

21.7  Review  of  Department  records  related 
to  the  debt. 

21.8  Review  within  the  Department  of  a 
determination  of  indebtedness. 

21.9  Types  of  reviews. 

21.10  Review  procedures. 

21.11  Determination  of  indebtedness. 

21.12  Coordinating  administrative  offset 
within  the  Department  and  with  other 
federal  agencies. 

21.13  Procedures  for  administrative  offset: 
single  debts. 

21.14  Procedures  for  adminisUvtive  offset: 
multiple  debts. 

21.15  Administrative  offset  against  amounts 
payable  from  Civil  Service  Retirement 
and  Disability  Fund. 

21.16  Collection  against  a  judgment. 

21.17  Liquidation  of  collateral. 

21.18  Collection  in  installments. 

21.19  Additional  administrative  collection 
action. 

Authority:  31  U.S.C  3716;  4  CFR  Part  102. 

§  21.1    Definitions. 

For  purposes  of  this  subparts 

(a)  "The  term  "administrative  offset" 
means  satisfying  a  debt  by  withholding 
of  money  payable  by  the  Department  to. 
or  held  by  the  Department  on  behalf  of  a 
person,  to  satisfy  a  debt  owed  the 
Federal  Government  by  that  person. 

(b)  The  term  "person"  includes 
individuals,  businesses,  organizations 
and  other  entities,  but  does  not  include 
any  agency  of  the  United  States,  or  any 
State  or  local  government. 

(c)  The  terms  "claim"  and  "debt"  are 
deemed  synonymous  and 
interchangeable.  They  refer  to  an 
amount  of  money  or  property  which  has 
been  determined  by  an  appropriate 
agency  official  to  be  owed  to  the  United 
States  from  any  person,  organization,  or 
entity,  except  another  Federal  agency,  a 
State  or  local  government,  or  Indian 
^Tribal  Government. 

!     (d)  Agency  means: 

(1)  An  Executive  department,  military 
department.  Government  corporation,  or 
independent  establishment  as  defined  in 
5  U.S.C.  101. 102. 103.  or  104, 
respectively. 

(2)  The  United  States  Postal  Service: 
or 

(3)  The  Postal  Rate  Commission, 
(e)  Debtor  means  the  same  as 

person." 


,  (f)  "Department"  means  the 
Department  of  Commerce. 

(g)  "Secretary"  means  the  Secretary  of 
the  Department  of  Commerce. 

(h)  "Assistant  Secretary  for 
Administration"  means  the  Assistant 
Secretary  for  Administration  of  the 
Department  of  Commerce. 

(i)  "United  States  "  includes  an 
"agency"  of  the  United  States. 

(j)  "Waiver"  means  the  cancellation, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  a  person  to 
the  United  States. 

(k)  "Departmental  Unit"  means  an 
individual  operating  or  administrative 
component  within  the  Department  of 
Commerce. 

(1)  "Departmental  Unit  Head"  means 
the  head  of  an  individual  operating  or 
administrative  component  within  the 
Department  of  Commerce  responsible 
for  debt  collection. 

(m)  "Notice  of  Intent"  means  a 
demand  notice  sent  by  the  Department 
to  the  debtor  indicating  not  only  the 
amount  due,  but  also  the  Department's 
intent  to  offset  all  or  some  of  the  amount 
due  from  other  source(s)  of  Federal 
payment(s)  that  may  be  due  the  debtor. 

(n)  "Workout  Group"  means 
Departmental  debt  collection 
specialist(8)  assigned  to  collection  of  a 
delinquent  debt  when  the  claim  is  30  or 
more  days  past  due. 

S  21  Jl    Purpoa*  and  scop*. 

(a)  The  regulations  in  this  subpart 
establish  procedures  to  implement 
section  10  of  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365).  31  U.S.C.  3716. 
Among  other  things,  this  statute 
authorizes  the  heads  of  each  agency  to 
collect  a  claim  arising  imder  an  agency 
program  by  means  of  administrative 
offset,  except  that  no  claim  may  be 
collected  by  such  means  if  outstanding 
for  more  than  10  years  after  the  agency's 
right  to  collect  the  debt  first  accrued, 
unless  facts  material  to  the 
Government's  right  to  collect  the  debt 
were  not  known  and  could  not 
reasonably  have  been  known  by  the 
official  or  officials  of  the  Government 
who  were  charged  with  the 
responsibility  to  discover  and  collect 
such  debts. 

(b)  Unless  otherwise  provided  for  by 
statute,  these  regulations  do  not  apply  to 
an  agency  of  the  United  States,  a  State 
government,  or  unit  of  general  local 
government  In  addition,  these 
procedures  do  not  apply  to  debts  arising 
tuider  the  Internal  Revenue  Code  (26 
U.S.C.  1-9602),  die  Social  Security  Act 
(42  U.S.C.  301-1397f).  die  tariff  laws  of 
the  United  States;  or  to  contracts 
covered  by  the  Contract  Dispute  Act  of 
1978  (41  U.S.C.  601-613). 


(c)  The  regulations  cover  debts  owed 
to  the  United  States  from  any  person, 
organization  or  entity,  including  debts 
owed  by  current  and  former  Department 
employee,  or  other  Federal  employees, 
while  employed  in  one  capacity  or 
another  by  \i\^  Department  of 
Commerce. 

(d)  Debts  or  payments  which  are  not 
subject  to  administrative  offset  under  31 
U.S.C.  3716,  unless  otherwise  provided 
for  by  contract  or  law.  may  be  collected 
by  administrative  offset  under  the 
common  law  or  other  applicable 
statutory  authority. 

(e)  Departmental  unit  head  (and 
designees)  will  use  administrative  offset 
to  collect  delinquent  claims  which  are 
certain  in  amount  in  every  instance  and 
which  collection  is  determined  to  l>e 
feasible  and  not  prohibited  by  law. 

S21.3    Dapartrnwrt  responslbHitiM. 

(a)  Each  Departmental  unit  which  has 
delinquent  debts  owed  under  its 
program  is  responsible  for  collecting  its 
claims  by  means  of  adminisfrative  offset 
when  appropriate  and  best  suited  to 
further  and  protect  all  the  Government's 
interests. 

(b)  The  Departmental  unit  head  (or 
designee)  will  determine  the  feasibility 
and  cost  effectiveness  of  collection  by 
adminisfrative  offset  on  a  case-by-case 
basis,  exercising  sound  discretion  in 
pursuing  such  offsets,  and  will  consider 
the  following: 

(1)  The  debtor's  financial  condition: 

(2)  Whedier  offset  would  substantially 
interfere  with  or  defeat  the  purposes  of 
the  Federal  program  authorizing  the 
payments  against  which  offset  is 
comtemplated;  and 

(3)  Whedier  offset  best  serves  to 
further  and  protect  all  of  the  interests  of 
the  United  States. 

(c)  Before  advising  the  debtor  diat  the 
delinquent  debt  will  be  subject  to 
administrative  offset  the  Departmental 
unit  workout  group  shall  review  the 
claim  and  determine  that  the  debt  is 
valid  and  overdue.  In  the  case  where  a 
debt  arises  under  the  programs  of  two  or 
more  Department  of  Commerce  imits.  or 
in  such  other  instances  as  the  Assistant 
Secretary  for  Administration  or  his/her 
designee  may  deem  appropriate,  the 
Assistant  Secretary,  or  his  or  her 
designee,  may  determine  which 
Departmental  unit  workout  group  or 
official(s)  shall  have  responsibility  for 
carrying  out  the  provisions  of  this 
subpart 

(d)  Adminisfrative  offset  shall  be 
considered  by  Department  imits  only 
after  attempting  to  collect  a  claim  under 
section  3(a)  of  the  Federal  Claims 
Collection  Act  of  1966.  as  amended; 
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except  that  no  claim  under  this  Act  that 
has  been  outstanding  for  more  than  10 
years  after  the  debt  first  accrued  may  be 
collected  by  means  of  administrative 
offset,  unless  facts,  oiatehal  to  the  right 
to  collect  the  debt,  were  not  known  and 
could  not  reasonably  have  been  known 
by  the  ofHcial  of  the  Department  who 
was  charged  with  the  responsibility  to 
discover  and  collect  such  debts.  When 
the  debt  First  accrued  should  be 
determined  according  to  existing  laws 
regarding  the  accrual  of  debts,  such  as 
under  28  U.S.C.  2415. 

§  21.4    Notification  reqiilrtnwntt  twfor* 
offset 

A  debt  is  considered  delinquent  by 
the  Department  if  it  is  not  paid  within  15 
days  of  the  due  date,  or  if  there  is  no 
due  date,  writhin  30  days  of  the  billing 
date. 

(a)  The  Departmental  unit  head  (and 
designees)  responsible  for  carrying  out 
the  provisions  of  this  subpart  with 
respect  to  the  debt  shall  ensure  that 
appropriate  written  demands  are  sent  to 
the  debtor  in  terms  which  inform  the 
debtor  of  the  consequences  of  failure  to 
cooperate  in  payment  of  the  debt.  The 
first  demand  letter  should  be  sent  within 
ten  (10)  days  after  the  date  the  debt 
becomes  delinquent.  A  total  of  three 
progressively  stronger  written  demand 
letters,  at  not  more  than  30  calendar  day 
intervals,  will  normally  be  made  unless 
(1)  a  response  to  the  first  or  second 
demand  indicates  that  a  further  demand 
would  be  futile:  (2)  the  debtor's  response 
does  not  require  any  or  immediate 
rebuttal:  and/or  (3)  the  bureau 
determines  to  pursue  offset  under  the 
procedures  specified  in  4  CFR  102.3. 
Collection  by  Administrative  Offset  In 
determining  the  timing  of  the  demand 
letters.  Departmental  unit  heads  should 
give  due  regard  to  the  need  to  act 
prompdy;  so  as  a  genCTal  rule,  if  it  is 
necessary  to  refer  the  debt  to  the 
Department  of  justice  for  action,  such 
referral  can  be  made  within  one  year  of 
the  Bnal  determination  of  the  facts  and 
the  amount  of  the  debt  When 
Departmental  unit  heads  (and 
designees]  deem  it  appropriate  to 
protect  the  Government's  interests  (for 
example,  to  prevent  the  statute  of 
limitations,  26  U.S.C.  2415.  from 
expiring),  written  demand  for  payment 
may  be  preceded  by  other  appropriate 
collection  actions  (also  see  S  21.10(c)). 

(b)  The  Department  official 
responsible  for  collection  of  the  debt 
(generally  an  accounting  or  finance 
officer)  shall  ensure  that  an  initial 
written  demand  notice  is  sent  to  the 
debtor,  informing  such  debtor  of: 

(1)  The  amoont  and  basis  for  the 
indebtedness  and  whatever  righta  the 


debtor  may  have  to  seek  review  within 
the  Department: 

(2)  The  applicable  standards  for 
assessing  interest,  penalties,  and 
administrative  costs  (4  CFR  102.13): 

(3)  That  the  debtor  has  a  right  to 
inspect  and  copy  Department  records 
related  to  the  debt  as  determined  by 
responsible  Departmental  afficial(s). 
and  that  such  request  to  inspect  and 
copy  must  be  postmarked  or  received  by 
the  Department  no  later  than  30  days 
after  the  date  of  the  (first)  demand 
letter: 

(4)  The  name,  mailing  address,  and 
telephone  number  of  the  Department 
workout  group  employee  who  can 
provide  a  full  explanation  of  the  claim 
and  answer  all  related  questions,  as 
well  as  explain  procedures  to  the  debtor 
for  inspecting  and  copying  records 
related  to  the  debt. 

(c)  The  responsible  Department 
officials  shall  exercise  due  care  to 
insure  that  demand  letters  are  mailed  or 
hand  delivered  on  the  same  day  that 
they  are  actually  dated.  If  evidence 
suggests  that  the  debtor  is  no  longer 
located  at  the  address  of  record, 
reasonable  action  shall  be  taken  by  the 
Departmental  unit  workout  group  to 
obtain  a  current  address,  including  skip- 
trace  assistance  from  the  Internal 
Revenue  Service  and/or  private  sector 
credit  reporting  bureaus. 

(d)  Where  appUcable,  the 
Departmental  unit  workout  group  must 
inform  the  debtor  in  a  second  demand 
letter,  (Notice  of  Intent)  of: 

(1)  The  nature  and  amount  of  the  debt 

(2)  That  the  Department  intends  to 
collect  the  debt  by  administrative  offset 
until  the  debt  and  all  accumulated 
interest  and  other  charges  are  paid  in 
full: 

(3)  That  the  debtor  has  a  right  to 
obtain  review  within  the  Department  of 
the  initial  determination  of 
indebtedness,  and  that  such  request  to 
have  a  review  of  the  basis  of 
indebtedness  must  be  postmarked  or 
received  by  the  Department  no  later 
than  30  days  after  the  date  of  the  second 
demand  letter  (Notice  of  Intent):  and 

(4)  That  the  debtor  may  enter  into  a 
written  agreement  with  the  responsible 
Department  official(s)  to  repay  the  debt 
if  such  a  request  is  made  and  received 
by  the  Department  no  later  than  30  days 
after  the  date  of  the  second  demand 
letter  (Notice  of  Intent). 

If  the  sum  of  the  proposed  offset  does 
not  fully  cover  the  amount  of  the  debt 
owed,  the  Departmental  unit  workout 
group  shall  also  include  in  this  second 
demand  letter  (Notice  of  intent)  the 
notice  provisions  to  debtors  required  by 
the  Debt  Collection  Act  of  1982.  and 


other  regulations  of  the  Department, 
pertaining  to  disclosure  of  the 
delinquent  debt  to  credit  reporting 
agencies,  referral  to  private  collection 
agencies,  salary  offset  possible  Internal 
Revenue  Service  offset  of  tax  refunds, 
and  referral  of  the  debt  to  the  Justice 
Department  for  action  to  the  extent 
inclusion  of  such  is  appropriate  and 
practical 

(5)  That  if  payment  or  a  request  for 
review  is  not  received  within  the  30-day 
period,  the  offset  process  will  be 
initiated. 

§21.5    Exceptions  to  notification 
requirements. 

(a)  In  cases  where  the  notice  specified 
in  S  21.4  has  previously  been  provided 
to  the  debtor  in  connection  with  the 
same  debt  under  some  other  proceeding, 
such  as  a  final  audit  resolution 
determination,  the  Department  is  not 
required  to  duplicate  those  requirements 
before  effecting  administrative  offset. 

(b)  If  the  time  before  payment  is  to  be 
made  to  the  debtor  does  not  reasonably 
permit  the  completion  of  the  procedures 
specified  in  $  21.4,  and  failure  to  take 
offset  would  substantially  prejudice  the 
Government's  ability  to  collect  the  debt, 
then  administrative  offset  action  will  be 
taken  without  notification.  The  offset 
will  be  promptly  followed  by  the 
con.pletion  of  the  procedures  specified 
in  9  21.4  (also  see  9  21.10(c)]. 

S  21.6    Written  agreement  to  repay  detit. 

(a)  A  debtor  will  be  provided  with  an 
opportunity  to  enter  into  a  written 
agreement  with  the  responsible 
Departmental  officiaUs)  to  repay  the 
debt  owed  if  the  following  conditions 
are  met  and  if  specific  conditions  exist 
that  hmit  his  or  her  ability  to 
immediately  repay  the  debt. 

(1)  Notification  by  debtor.  The  debtor 
may,  in  response  to  the  first  written 
demand  or  Notice  of  Intent  propose  a 
written  agreement  for  delayed  lump  sum 
or  installment  payments  to  repay  the 
debt  as  an  alternative  to  administrative 
offset.  Any  debtor  who  wishes  to  do  this 
must  submit  a  proposed  written 
agreement  signed  by  the  debtor  to  repay 
the  debt,  including  interest,  penalties, 
and  administrative  costs  determined  by 
the  Department  as  due.  This  proposed 
written  agreement  must  be  received  by 
the  workout  group  individual  specified 
in  9  21.4(b)(4)  within  60  calendar  days  of 
the  date  of  the  Department's  initial 
written  demand  letter,  or  if  in  response 
to  the  Notice  of  Intent,  within  30 
calendar  days  of  the  date  of  the 
Department's  Notice  of  Intent. 

(2)  Department  response,  in  response 
to  timely  notification  by  the  debtor  aa 
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described  in  paragraph  (a)(1)  of  this 
section,  the  Departmental  unit  head  (or 
designee)  will  notify  the  debtor  within 
30  calendar  days  whether  the  debtor's 
proposed  written  agreement  for 
repayment  is  acceptable.  It  is  within  the 
discretion  of  the  Departmental  unit  head 
(or  designee)  to  accept  a  repayment 
agreement  instead  of  proceeding  by 
offset.  However,  if  the  debt  is  delinquent 
and  the  debtor  has  not  disputed  its 
existence  or  amount,  the  Departmental 
unit  head  (or  designee)  should  accept  a 
repayment  agreement  instead  of  offset 
I  only  if  the  debtor  is  able  to  establish 
that  offset  would  result  in  undue 
financial  hardship  or  would  be  against 
equity  and  good  conscience.  Before 
accepting  a  repayment  agreement,  the 
Departmental  unit  head  (or  designee) 
will  also  consider  factors  such  as  the 
financial  statements  provided  by  the 
debtor,  the  amount  of  the  debt  the 
length  of  the  proposed  repayment  peripd 
(generally  not  to  exceed  3  years), 
whether  the  debtor  is  willing  to  sign  a 
confess-judgment  note  or  give  collateral, 
and  past  dealings  with  the  debtor.  In 
making  this  determination,  the 
Departmental  unit  head  (or  designee) 
will  balance  the  Department's  interest  in 
collecting  the  debt  against  the  flnancial 
hardship  to  the  debtor  (see  9  21.18).  A 
Departmental  unit  head  (or  designee) 
may  deem  a  repayment  plan  to  be 
abrogated  if  the  debtor  should,  after  the 
repayment  plan  is  signed,  fail  to  comply 
with  the  terms  of  the  plan. 

§21.7    Review  of  Department  records 
related  to  ttie  debt 

I     (a)  Notification  by  debtor.  A  debtor 
who  intends  to  inspect  or  copy 
Department  records  related  to  the  debt 
J  must  send  a  letter  to  the  Departmental 
!  imit  workout  group  employee  specified 
I  in  9  21.4(b)(4)  stating  his  or  her 
intentions.  The  letter  must  be 
postmarked  or  received  by  the 
Department  within  30  calendar  days  of 
the  date  of  the  Department's //rs/ 
I  demand  letter. 

(b)  Department  response.  In  response 
to  timely  notification  by  the  debtor  as 
described  in  paragraph  (a)  of  this 
section,  the  Departmental  unit  workout 
group  will  notify  the  debtor  within  10 
days  of  the  request  of  the  location  and 
time  when  the  debtor  may  inspect  or 
copy  agency  records  related  to  the  debt, 
as  well  as  provide  the  debtor  with  the 
name  and  telephone  number  of  the 
contact  person  who  may  provide 
assistance  to  the  debtor  for  ensuring 
that  copies  are  made  of  all  appropriate 
documents  related  to  the  debt.  The 
debtor  may  also  request  that  such 
records  be  copied  and  mailed.  The 
responsible  Department  officials]  will 


provide  access  to  records  within  15  days 
from  the  date  of  the  debtor's  request  for 
access,  or  mail  the  records  to  the  debtor 
within  such  time  period.  Mailing  of 
records  by  Departmental  official(s)  will 
be  by  certified  or  registered  mail.  "The 
debtor  will  have  25  days  from  the  date 
of  access  or  30  days  from  the  date  the 
records  were  mailed,  to  review  the 
records  and  pay  the  debt  or  to  petition 
the  Department  of  a  review  of  the 
determination  of  indebtedness. 

§21.8    Review  within  the  Department  of  a 
determination  of  Indebtedness. 

(a)  Notification  by  debtor.  A  debtor 
who  receives  an  initial  demand  for 
payment  under  the  procedures,  or  a 
Notice  of  Intent  (see  9  21.4(d]),  has  the 
right  to  request  Department  review  of 
the  determination  of  indebtedness.  To 
exercises  this  right,  the  debtor  must 
send  a  letter  requesting  review  to  the 
Departmental  unit  workout  group 
individual  identified  in  9  21.4(b)(4).  The 
letter  must  explain  why  the  debtor  seeks 
review  and  must  be  postmarked  within 
60  calendar  days  of  the  date  of  the  first 
demand  letter,  (or  30  days  from  the 
Notice  of  Intent),  or  if  a  request  has 
been  made  by  the  debtor  to  copy  or 
have  relevant  records  mailed,  within  the 
calendar-day  time  period  provided  in 

9  21.7(b),  above. 

(b)  Department  response.  In  response 
to  a  timely  request  for  review  of  the 
initial  determination  of  indebtedness, 
the  Departmental  unit  head  (or 
designee)  will  notify  the  debtor  whether 
review  will  be  by  (1)  oral  hearing,  or  (2) 
by  administrative  review  of  the  record. 
"The  notice  to  the  debtor  will  include  the 
procedures  (see  9  21.11)  used  by 
Departmental  officials  for 
administrative  review  of  the  record,  or 
will  include  information  on  the  date, 
location  and  procedures  to  be  used  if 
review  is  by  an  oral  hearing. 

9  21.9    Types  of  reviews. 

The  Department  will  provide  the 
debtor  with  an  opportunity  for  an  oral 
hearing,  or  an  administrative  review  of 
the  documentation  relating  to  the  debt 
under  the  following  conditions. 

(a)  Oral  hearing.  The  Departmental 
unit  head  (or  designee)  will  provide  the 
debtor  with  a  reasonable  opportunity  for 
hearing  if: 

(1)  An  applicable  statute  authorizes  or 
requires  the  Department  to  consider 
waiver  of  the  indebtedness,  the  debtor 
requests  waiver  of  the  indebtedness 
involved,  and  the  waiver  determination 
turns  on  credibility  or  veracity;  or 

(2)  The  debtor  requests 
reconsideration  of  the  debt  and  the 
Departmental  unit  head  (or  designee) 
determines  that  the  question  of  the 


indebtedness  cannot  be  resolved  by 
review  of  the  documentary  evidence. 

An  oral  hearing  need  not  be  a  formal 
(evidentiary  type)  hearing.  However, 
hearing  officials  should  carefully 
document  all  significant  matters 
discussed  at  the  hearing. 

(b)  Administrative  review  of  written 
record.  Unless  the  Departmental  unit 
head  (or  designee)  determines  that  an 
oral  hearing  is  required  (see  paragraph 
(a)  of  this  section),  the  unit  head  (or 
designee)  will  provide  for  a  review  of 
the  written  record(s)  (a  review  of  the 
documentary  evidence  related  to  the 
debt,  in  the  form  of  a  "paper  hearing"). 

9  21.10    Review  procedures. 

(a)  The  oral  hearing  will  be  conducted 
as  follows: 

(1)  The  hearing  official  will  take 
necessary  steps  to  ensure  that  the 
hearing  is  conducted  in  a  fair  and 
expeditious  manner.  If  necessary,  the 
hearing  officer  may  administer  oaths  of 
affirmation. 

(2)  The  hearing  official  need  not  use 
the  formal  rules  of  evidence  with  regard 
to  admissibility  of  evidence  or  the  use  of 
evidence  once  admitted.  However, 
parties  may  object  to  clearly  irrelevant 
material. 

(3)  The  hearing  official  will  record  all 
significant  matters  discussed  at  the 
hearing.  There  will  be  no  "official" 
record  or  transcript  provided  for  these 
hearings. 

(4)  A  debtor  may  represent  himself  or 
herself  or  may  be  represented  by  an 
attorney  or  other  person.  The 
Department  will  be  represented  by  the 
General  Counsel  or  his  designee. 

(5)  The  General  Counsel  (or  designee) 
will  proceed  first  by  presenting  evidence 
on  the  relevant  issues.  The  debtor  then 
presents  his  or  her  evidence  regarding 
these  issues.  The  General  Counsel  then 
may  offer  evidence  to  rebut  or  clarify 
the  evidence  introduced  by  the  debtor. 

(b)  Administrative  review  of  the 
record:  The  Departmental  unit  head  (or 
designee)  will  designate  an  official  of 
the  Department  as  hearing  official  who 
will  review  administrative 
determinations  of  indebtedness  which 
are  not  reviewable  under  criteria 
provided  in  9  21.9(a)  for  justifying  an 
oral  hearing.  The  hearing  official  will 
review  all  material  related  to  the  debt 
which  is  in  the  possession  of  the 
Department.  The  hearing  official  will 
make  a  determination  based  upon  a 
review  of  this  written  record,  which  may 
include  a  request  for  reconsideration  of 
the  determination  of  indebtedness,  or 
such  other  relevant  material  submitted 
by  the  debtor. 
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(c)  The  Department  may  effect  an 
administrative  offset  against  a  payment 
to  be  made  to  a  debtor  prior  to  the 
completion  of  any  of  the  due  process 
procedures  required  by  this  section,  if 
failure  to  take  the  offset  would 
substantially  prejudice  the  Department's 
ability  to  collect  the  debt.  For  example, 
if  the  time  before  the  payment  is  to  be 
made  to  the  debtor  by  another  Federal 
department  or  agency  would  not 
reasonably  permit  the  completion  of  due 
process  procedures,  the  offset  may  be 
accomplished  by  the  Department.  Such 
offset  prior  to  completion  of  due  process 
review  hearing  will  be  promptly 
followed  by  the  completion  of  review 
and  decision  by  the  hearing  official  on 
the  validity  of  the  debt.  Amounts 
recovered  by  offset  in  these  instances, 
but  later  found  not  owed  to  the  agency, 
will  be  promptly  refunded. 

§21.11    Datarmination  of  IndaMadnass. 

(a)  Following  the  hearing  or  the 
review  of  the  record,  the  hearing  official 
will  issue  a  written  decision  which 
includes  the  supporting  rationale  for  the 
decision.  The  decision  of  the  hearing 
official  is  the  Department  unit's  final 
action  %vith  regard  to  the  particular 
administrative  offset. 

(b)  Copies  of  the  hearing  official's 
decision  will  be  distributed  to  the 
General  Counsel  (or  designee)  for  the 
Department,  the  Director  of  the 
Department's  Office  of  Finance  and 
Federal  Assistance,  the  appropriate 
Departmental  unit  accounting/finance 
officer,  the  debtor  and  the  debtor's 
attorney  or  other  representative,  if 
applicable. 

(c)  If  appropriate,  this  decision  shall 
inform  the  debtor  of  the  scheduled  date 
on  or  after  which  administrative  offset 
will  begin.  The  decision  shall  also,  if 
appropriate,  indicate  any  changes  in  the 
information  to  the  extent  such 
information  differs  from  that  provided  in 
the  initial  notification  under  5  21.4. 

§  21.12    Coordinating  admintetrativa  offaat 
within  the  Department  and  with  other 
Federal  agencies. 

Departmental  units  will  cooperate 
with  other  Federal  departments  and 
agencies  in  effecting  collection  by 
administrative  offset  Whenever 
possible.  Departmental  units  should 
comply  with  requests  from  within  the 
Department  and  from  other  Federal 
agencies  to  initiate  administrative  offset 
procedures  to  collect  debts  owed  the 
United  States,  unless  the  requesting 
office  or  agency  has  not  complied  with 
the  Federal  Claims  Collections 
Standards,  or  the  agency's  implementing 
regulations,  or  the  request  would 


otherwise  be  contrary  to  law  or  the  best 
interests  of  the  United  Slates. 

(a)  When  the  Department  is  owed  the 
debt.  When  the  Department  is  owed  a 
debt,  but  another  Federal  agency  is 
responsible  for  making  the  payment  to 
the  debtor  against  which  administrative 
offset  is  sought,  the  other  agency  will 
not  initiate  the  requested  administrative 
offset  until  the  Department  provides 
responsible  officials  at  that  agency  with 
a  written  certification  that  the  debtor 
owes  the  Department  a  debt  (including 
the  amount  and  basis  for  the  debt  and 
the  due  date  of  the  payment)  and  that 
the  Department  has  complied  with  the 
applicable  provisions  of  Part  102, 
"Standards  for  the  Administrative 
Collection  of  Claims,"  of  the  Federal 
Claims  Collection  Standards,  as  well  as 
the  Department's  implementing 
regulations  on  administrative  offsets. 

(b)  When  another  agency  is  owed  the 
debt.  The  Department  may 
administratively  offset  money  it  owes  to 
a  person  who  is  indebted  to  another 
agency  if  requested  to  do  so  by  that 
agency.  Such  a  request  must  be 
accompanied  by  a  certification  by  the 
requesting  agency  that  the  person  owes 
the  debt  (including  the  amount  and  basis 
for  the  debt)  and  that  the  creditor 
agency  has  complied  with  the  applicable 
Federal  Claims  Collection  Standards,  as 
well  as  the  agency  implementing 
regulations  on  administrative  offsets. 
The  request  from  another  Federal 
agency  for  Department  cooperation  in 
the  offset  should  be  sent  to: 

Director,  Office  of  Finance  and  Federal 
Assistance.  Room  6827.  Herbert  C  Hoover 
Building.  Washington.  DC.  20230 

§21.13    Procedurea  f  or  adanintalrattve 
offaat  aingia  dabta. 

(a)  Administrative  offset  will 
commence  31  days  after  the  date  of  the 
Notice  of  Intent,  unless  the  debtor  has 
requested  a  hearing  (see  %  21.8)  or  has 
entered  into  a  repayment  agreement  (see 
S  21.8). 

(b)  When  there  is  review  of  the  debt 
within  the  Department,  administrative 
offset  will  begin  after  the  hearing 
officer's  determination  has  been  issued 
under  §  21.11  and  a  copy  of  the 
determination  is  received  by  the 
Departmental  unit's  accounting  or 
finance  office,  except  for  the  provision 
provided  in  5  21.10(c)  when  immediate 
action  is  determined  necessary  to 
ensure  the  Department's  position  in 
collection  of  the  delinquent  debt. 

§21.14    Procadures  f or  admMatrativa 
offset  multiple  debta. 

The  Departmental  units  will  follow 
the  procedures  identified  in  ({  21.13)  for 
the  administrative  offset  of  a  single 


debt.  However,  when  collecting  multiple 
debts  by  administrative  offset, 
responsible  Departmental  officials 
should  apply  the  recovered  amounts  to 
those  debts  in  accordance  with  the  best 
interests  of  the  United  States,  as 
determined  by  the  facts  and 
circumstances  of  the  particular  case, 
paying  special  attention  to  applicable 
statutes  of  limitations. 

§21.15    Administrattve  offset  agalnat 
amounts  payable  from  Civil  Service 
Retirement  and  Disability  Fund. 

(a)  Unless  otherwise  prohibited  by 
law.  the  Department  may  request  that 
monies  which  are  due  and  payable  to  a 
debtor  from  the  Civil  Service  Retiremefl 
and  Disability  Fund  be  administratively 
offset  in  reasonable  amounts  in  order  ta 
collect  debts  owed  to  the  United  States \ 

by  the  debtor.  Such  requests  shall  be      ^^^ 
made  by  the  Departmental  unit  workout 
officials  to  the  appropriate  officials  of 
the  Office  of  Personnel  Management 
(OPM)  in  accordance  with  their 
regulations  and  procedures. 

(b)  When  making  a  request  for 
administrative  offset  under  paragraph 
(a)  of  the  section,  the  responsible 
workout  group  debt  collection  official 
shall  include  a  written  certification  that: 

(1)  The  debtor  owes  the  United  States 
a  debt,  including  the  amount  and  basis 
for  the  debt; 

(2)  The  Department  has  complied  with 
all  applicable  statutes,  regulations,  and 
procedures  of  the  Office  of  Personnel 
Management:  and 

(3)  The  Department  has  complied  with 
the  requirements  of  the  applicable 
provisions  of  the  Federal  Claims 
Collection  Standards  and  these 
regulations,  including  any  required 
hearing  or  review. 

(c)  If  a  Departmental  unit  workout 
group  decides  to  request  administrative 
offset  under  paragraph  (a)  of  this 
section,  the  responsible  debt  collection 
official  should  make  the  request  as  soon 
as  practical  after  completion  of  the 
applicable  due  process  procedures  so 
the  Office  of  Personnel  Management 
may  identify  and  "flag"  the  debtor's 
account  in  anticipation  of  the  time  when 
the  debtor  becomes  eligible  and 
requests  to  receive  payments  from  the 
fund.  This  will  satisfy  any  requirement 
that  offset  be  initiated  prior  to 
expiration  of  the  applicable  statute  of 
limitations.  At  such  time  as  the  debtor  * 
makes  a  claim  for  payments  from  the 

fund,  and  if  at  least  a  year  has  elapsed 
since  the  administrative  offset  request 
was  originally  made,  the  debtor  should 
be  permitted  to  offer  a  satisfactory 
repayment  plan  in  lieu  of  offset  upon 
establishing  to  the  appropriate 


Departmental  unit  head  (or  designee) 
that  changed  financial  circumstances 
would  render  the  offset  unjust. 

(d)  If  the  Department  collects  part  or 
all  of  the  debt  by  other  means  before 
deductions  are  made  or  completed 
under  paragraph  (a)  of  this  section,  the 
Department  official  responsible  for 
collecting  the  debt  will  act  promptly  to 
modify  or  terminate  the  agency's  request 
for  administrative  offset  under 
paragraph  (a)  of  this  section. 

(e)  In  accordance  *vith  procedures 
established  by  the  Office  of  Personnel 
Management,  the  Department  may 
request  an  offset  from  the  Civil  Service 
Retirement  and  Disability  Fund  prior  to 
completion  of  due  process  procedures. 

S  2t.16    Collection  against  a  Judgment 

Collection  by  administrative  offset 
against  a  judgment  obtained  by  a  debtor 
against  the  United  States  shall  be 
accomplished  in  accordance  with  31 
U.S.C.  3728. 

§21.17    UquMatten  of  coHf  ral 

If  the  Department  holds  security  or 
collateral  which  may  be  liquidated 
through  the  exercise  of  a  power  of  sale 
in  the  security  instmment.  or  a 
nonjudicial  foreclosure,  liquidation 
should  be  accomplished  by  such 
procedures  if  the  debtor  fails  to  pay  the 
debt  within  a  reasonaUe  time  after 
demand  or  pursuant  to  the  contract  of 
the  parties,  unless  the  cost  of  disposing 
of  the  collateral  would  be 
disproportionate  to  its  value  or  special 
circumstances  require  judicial 
foreclosure.  The  Department  collection 
official  should  provide  the  debtor  with 
reasonable  notice  of  the  sale,  an 
accounting  of  any  surplus  proceeds,  and 
any  other  procedures  required  by 
contract  or  law.  Collection  from  other 
sources,  including  hqnidation  of  security 
or  collateral,  is  not  a  prerequisite  to 
requiring  payment  by  a  surety  or 
insurance  concern  unless  such  action  is 
expressly  required  by  statute  or 
contract. 

{21.18    Cottection  in  installments. 

(a)  Whenever  feasible,  and  unless 
otherwise  provided  by  law.  debts  owed 
to  the  United  States,  together  witl^ 
interest,  penalties,  and  administrative 
costs  should  be  collected  in  one  lump 
sum.  This  is  true  whether  the  debt  is 
being  collected  by  administrative  offset 
or  by  another  method,  including 
voluntary  payment.  However,  if  the 
debtor  is  financially  unable  to  pay  the 
indebtedness  in  one  lump  suna.  the 
responsible  Departmental  official(8)  may 
accept  repayment  in  regular  installments 
(See  S  21.6).  Prior  to  approving  such 
repayments,  financial  statements  shall 


be  required  from  the  debtor  who 
represents  that  he/she  is  unable  to  pay 
the  debt  in  one  lump  sum.  A  responsible 
Departmental  official  who  agrees  to 
accept  payment  in  regular  installments 
should  obtain  a  legally  enforceable 
written  agreement  from  the  debtor 
which  specifies  all  of  the  terms  of  the 
arrangement  and  which  contains  a 
provision  accelerating  the  debt  in  the 
event  the  debtor  defaults.  The  size  and 
frequency  of  installment  payments 
should  bear  a  reasonable  relationship  to 
the  size  of  the  debt  and  the  debtor's 
ability  to  pay.  If  possible,  the 
installment  payments  should  be 
sufficient  in  size  and  frequency  to 
liquidate  the  Government's  claim  in  not 
more  than  three  years.  Installment 
payments  of  less  than  $50  per  month 
should  be  accepted  only  if  justifiable  on 
the  grounds  of  financial  hardship  or  for 
some  other  reasonable  cause.  If  the  debt 
is  an  unsecured  claim  for  administrative 
collection,  attempts  should  be  made  to 
obtain  an  executed  confess-judgment 
note,  comparable  to  the  Department  of 
Justice  Form  USA-70a.  from  a  debtor 
when  the  total  amount  of  the  deferred 
installments  will  exceed  $750.  Such 
notes  may  be  sought  when  an  unsecured 
obligation  of  a  lesser  amount  is 
involved.  When  attempting  to  obtain 
confess-judgment  notes,  Departmental 
units  should  provide  their  debtors  with 
written  explanation  of  the  consequences 
of  signing  the  note,  and  should  maintain 
documentation  sufficient  to  demonstrate 
that  the  debtor  has  signed  the  note 
knowingly  and  voluntarily.  Security  for 
deferred  payments  other  than  a  confess- 
judgment  note  may  be  accepted  in 
appropriate  cases.  A  Departmental  units 
head  (or  designee)  may  accept 
installment  payments  notwithstanding 
the  refusal  of  a  debtor  to  execute  a 
confess-judgment  note  or  to  give  other 
security. 

(b)  If  the  debtor  owes  more  than  one 
debt  and  designates  how  a  volimtary 
installment  payment  is  to  be  applied  as 
among  those  debts,  that  designation 
must  be  followed.  If  the  debtor  does  not 
designate  the  application  of  the 
payment,  the  Department  debt  collecdon 
official  should  apply  payments  to  the 
various  debts  in  accordance  with  the 
best  interests  of  the  United  States,  as 
determined  by  the  facts  and 
circumstances  of  the  particular  case, 
paying  special  attention  to  applicable 
statutes  of  limitations. 

§21.10    Addttional  adnMstraUv* 
coOiBction  acUoa 

Nothing  contained  in  this  subpart  is 
intended  to  prednde  the  utilization  of 
any  other  administrative  remedy  which 
may  be  available. 


Dated-  December  22. 1966. 
Sonya  G.  Stewart, 

Director,  Office  of  Finance  and  Federal 
Assistance. 
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DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Food  and  Drug  AdminMratfon 

21  CFR  Part  175 

(Docket  No.  tSF-^MM] 

Indirect  Food  Additives:  AdhesivM 
and  Componenta  of  Coatings 

agency:  Food  and  Drug  Administration. 
action:  Final  rale. 

summary:  Hie  Food  and  Drug 

Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  synthetic  paraffin 
components  for  food-contact  use.  This 
action  responds  to  a  petition  filed  by 
Moore  and  Munger  Marketing,  Inc. 
DATES:  Effective  December  30, 1986. 
Objections  by  January  29. 1987. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington  DC  20204.  202-472-^690. 
SUPPLEMENTARY  MFORSIATIONe  In  a 
notice  published  in  the  Federal  Re^ster 
of  November  4. 1985  (50  FR  45874),  FDA 
announced  that  a  petition  (FAP  5B3891) 
had  been  filed  by  Moore  and  Munger 
Marketing,  Inc.,  140  Sherman  St., 
Fairfield.  CT  06430.  proposing  that 
S  175.250  Paraffin  (syntheUc)  (21  CFR 
175.250)  be  amended  to  provide  for  the 
safe  use  of  synthetic  paraffin 
components  for  food-contact  use. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  additive  is 
safe  for  the  proposed  use.  and  that  the 
food  additive  regulations  should  be 
amended  as  set  forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  Usted  above.  As 
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provided  in  21  CFR  171.1(h],  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  Hnding.  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  29, 1987.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  175  is  amended 
as  follows: 


PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
Part  175  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409.  72  Slat.  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348):  21 
CFR  5.10  and  5.61. 

2.  Section  175.250  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (a)  and  by  revising  paragraph 
(b)(1)  to  read  as  follows: 

§175.250    Paraffin  (synthetic). 

(a)  *  *  *  This  mixture  can  be 
fractionated  into  its  components  by  a 
solvent  separation  method,  using 
synthetic  isoparaffinic  petroleum 
hydrocarbons  complying  with  S  178.3530 
of  this  chapter. 

(b)  *  •  • 

(1)  Congealing  point  There  is  no 
specification  for  the  congealing  point  of 
synthetic  paraffin  components,  except 
those  components  that  have  a 
congealing  point  below  93*  C  when  used 
in  contact  with  food  Types  III,  IV A,  V, 
VIIA.  and  IX  identified  in  Table  1  of 
§  176.170(c)  of  this  chapter  and  under 
conditions  of  use  E.  F,  and  G  described 
in  Table  2  of  5  176.170(c)  of  this  chapter 
shall  be  limited  to  a  concentration  not 
exceeding  15  percent  by  weight  of  the 
finished  coating.  The  congealing  point 
shall  be  determined  by  ASTM  method 
D938-71  (Reapproved  1981),  "Standard 
Test  Method  for  Congealing  Point  of 
Petroleum  Waxes,  Including 
Petrolatum,"  which  is  incorporated  by 
reference.  Copies  may  be  obtained  from 
the  American  Society  for  Testing 
Materials.  1916  Race  St..  Philadelphia, 
PA  19103,  or  may  be  examined  at  the 
Office  of  the  Federal  Register,  1100  L  St. 
NW.,  Washington,  DC  20408. 
***** 

Dated:  December  18. 1986. 
Sanf  ord  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  88-29120  Filed  12-2»-86:  8:45  am) 
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21  CFR  Parts  176  and  178 

IDocket  No.  86F-0059] 

Indirect  Food  Additives;  Paper  and 
Papert>oard  Components;  Adjuvants, 
Production  Aids,  and  Sanitizers 

AQENCy:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMNMRV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 


the  safe  use  of  dipropylene  glycol 
dibenzoate  in  polyvinyl  acetate  coatings 
for  paper  and  paperboard  intended  to 
contract  aqueous  and  fatty  food  and  to 
correct  the  Chemical  Abstracts  Registry 
Number  currently  listed  for  the  additive 
in  the  food  additive  regulations.  This 
action  responds  to  a  petition  filed  by 
Velsicol  Chemical  Corp. 

DATCS:  Effective  December  30, 1986: 
objections  by  January  29. 1987. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HH-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  March  14, 1986  (51  FR  8898),  FDA 
announced  that  a  petition  (FAP  5B3893) 
had  been  filed  by  Velsicol  Chemical 
Corp.,  341  East  Ohio  St.,  Chicago.  IL 
60611  (now  5600  North  River  Rd., 
Rosemont,  IL  60018).  proposing  that 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be  amended 
to  provide  for  the  safe  use  of 
dipropylene  glycol  dibenzoate  in 
polyvinyl  acetate  coatings  intended  to 
contact  food.  The  petition  also 
requested  the  correction  of  the  Chemical 
Abstracts  Registry  Number  currently 
listed  for  dipropylene  glycol  dibenzoate 
in  S  176.180  Components  of  paper  and 
paperboard  in  contact  with  dry  food  (21 
CFR  176.180)  to  read  "CAS  Reg.  No. 
27138-31-4". 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  as  a  plasticizer  for 
polyvinyl  acetate  coatings  on  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  food  is  safe,  and  that  §  176.170 
should  be  amended  as  set  forth  below. 
FDA  is  also  correcting  the  Chemical 
Abstracts  Registry  Number  for 
dipropylene  glycol  dibenzoate  in 
9  176.180.  Finally,  the  agency  is  deleting 
the  entry  for  dipropylene  glycol 
dibenzoate  in  %  178.3740  PJasticizers  in 
polymeric  substances  (21  CFR 
i  178.3740)  because  the  listing  is 
redundant  with  the  listing  of  the 
additive  in  21  CFR  176.180  and  in  the 
new  entry  in  21  CFR  176.170. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the    . 
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petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  Notice  of  Filing  for 
FAP  5B3893  (March  14, 1986;  51  FR  8898). 
No  new  information  or  comments  have 
been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  29. 1987.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  speciHcally  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
isupport  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
^ponse  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  bi  21  CFR  Parts  176  and 
178 

'    Food  Additives;  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition.  Parts  170  and  178  are 
amended  as  follows: 


PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  Cm 
Part  176  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  400.  72  Stat.  1784- 
1788  as  amended  (21  U.&C.  321(8).  348);  21 
CFR  5.10.  5.61. 

2.  Section  176.170  is  amended  in 
paragraph  (b)(2)  by  alphabetically 
inserting  a  new  item  in  the  table  to  read 
as  follows: 

§176.170    Components  Of  paper  and 
paperboard  in  contact  wHIi  aqi^ous  and 
fatty  foods.  * 


(b)* 
(2)* 


Lot  o(  substances 


Umtalions 


npropylene  glycol  (Ibenzoate 
(CAS  Reg.  No.  27138-31- 


for  use  only  as  a  plastt- 
ccer  tm  potyvinyf  acetate 
coatings  at  a  level  not  to 
S  percent  by 
of  the  coaling 
idids  tfider  conditions  de- 
scnbed  m  paragrapli  (c)  ol 
this  section,  table  2.  condi- 
tion ol  use  E 
2.  For  use  only  as  a  pasti- 
cizer  lor  polyvinly  acetate 
coatings  at  a  level  not  to 
exceed  10  percent  by 
i»eigm  ol  tbe  coating 
soMs  urxler  corxjitiom  de- 
scribed m  paragraph  (c)  of 
this  section,  table  2.  condi- 
lions  of  use  F  and  G. 


§176.180    (Amended] 

3.  Section  176.180  Components  of 
paper  and  paperboard  in  contact  with 
dry  food  is  amended  in  the  table  in 
paragraph  (b)(2)  by  revising  the 
Chemical  Abstracts  Registry  Number 
under  the  item  "Dipropylene  glycol 
dibenzoate"  to  read  "CAS  Reg.  No. 
27138-31-4." 

PART  17»— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

4.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8),  348);  21 
CFR  5.10,  5.61. 

§17«J740    (Amended] 

5.  Section  178.3740  Plasticizers  in 
polymeric  substances  is  amended  in 
paragraph  (b)  in  the  table  by  removing 
the  item  'Thpropylene  glycol 
dibenzoate." 


Dated:  December  18. 1988. 
Sanfofd  A.  Miller, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  86-29119  Filed  12-29-66;  8:4S  am) 
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21  CFR  Psrt  178 

[Docket  No.  SSF-OieS] 

Indiract  Food  AddWves:  At^uvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
additional  uses  of  calcium 
bis[monoethyl(3,5-di-/ert-butyl-4- 
hydroxybenzyl)-phosphonateJ  as  a 
stabilizer  in  articles  or  components  of 
articles  intended  to  contact  food.  This 
action  is  in  response  to  a  petition  filed 
by  Ciba-Geigy  Corp. 

DATES:  Effective  December  30, 1986; 
objections  by  January  29, 1987. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT! 

Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  May  13, 1986  (51  FR  17537).  FDA 
announced  that  a  petition  (FAP  6B3920) 
had  been  filed  by  Ciba-Geigy.  Corp.. 
Three  Skyline  Dr.,  Hawthorne,  NY 
10532,  proposing  that  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  of  the  food 
additive  regulations  be  amended  to 
provide  for  additional  uses  of  calcium 
bis[monoethyl(3,5-di-/ert-bufyl-4- 
hydroxybenzylj-phosphonatej  as  a 
stabilizer  in  articles  or  components  of 
articles  intended  to  contact  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
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Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  29, 1987,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 


Safety  and  Applied  Nutrition,  Part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348):  21 
CFR  5.10  and  5.61. 

2.  In  S  17&2010(b]  by  adding  12  new 
entries  to  the  list  of  limitations  for 
"Calcium  bis(monoethyl(3,5-di-tert- 
butyl-4-hydroxybenzyl)  phosphonate]" 
to  read  as  follows: 

§  178.2010    Antioxidants  and/or  stabilizers 
for  polymers. 


UfnUMXW 


(b) 


SutatanoM 


For  UM  Only:  •  •  • 
Calouni  ba(monoe(hy«(3.S-dh     3.    m    adh—wM    comptymg 


••rMMtyM-liydrOKy- 
twnzyOpnoiphonalel   (CAS 
Rag.  ^4a  6SI40-91-2). 


mm     I17S.105     ot     On 


4.  At  lanoli  not  to  ««c— d 
0.5  paicani  by  mmghi  of 
preasure-tensxiva  adha- 
siv«t  compiymg  axtti 
f  17S  12S  o<  INt  cMapUr 

5.  At  la  I  III  not  to  a«caad 
0.5  parcont  tsy  waight  of 
rotna  and  roam  danva- 
twaa  complying  wfllh 
|l75  300(bK3Hv)  of  ttw 
chaptar 

6.  At  lavals  not  to  axcaad 
0.5  parcani  by  waight  ot 
can  and  camant  tomula- 
iona  cofnptymg  wMli 
|175.300<b)(3)(xioa)  ot  thia 


7.  At  lavala  not  to  aucoed 
0.5  pavcant  by  waight  ot 
aida  team  camant  tonnu- 
lationa  complying  wilt) 
|175.300<b)(3Knoai)         0« 


•.  At  li'iili  not  to  aKcaad 
0.5  parcant  by  waighl  ot 
patrolaum  aMcyckc  tiydro- 
aaina  complying 
i|l75  320(bK3)ol  Itaa 


9.  At  lavala  not  to  aiicaad 
0.5  pafcant  by  waight  ot 
roan  and  roam  danvabvaa 
complymg  with 

1 1 76  1 70<a)(5)  ot  Itm 
chapter  and  petroMum  at- 
cydK  hydrocarbon  raama. 
or  ttw  riytlrogenalad  prod- 
uct Itiareol.  complying  with 
1 176 170(b)(2)      ot      IhM 


10.  At  lavala  not  to  axcaad 
0.5  parcant  by  waight  ot 
raaina  and  potymara  uaad 
aa  componar^  ot  papar 
and  papattXMrd  m  contact 
with  diy  lotxJ  ffi  ooftipll- 
•nc*  with  f  176 180  ollha 


11.  At  lavala  not  to  axcaad 
0.5  pareanl  by  waight  ot 
doawaa  with  aaatng  gw- 
kata  complying  wWi 
1177  1210  01  » 


12.  At  lavala  not  to  axcaad 
0.5  parcant  by  waight  of 
•w  liraahad  rubbar  article 
complying  with  1 177  2600 
ot  Itut  chaptar 

^3  Al  lavala  not  to  axcaad 
OS  parcant  by  weight  of 
palrolaijm  hydrocarbon 
ream  and  roama  and  roam 
darivativaa  complying  with 
|17B3800(b| 

14.  At  lavan  not  to  axcaad 
0.5  parcant  by  waight  of 
lamlorcad  wax  complying 
with  1 178  3850 


Dated:  December  18, 1986. 
Sanford  A  Miller, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
(PR  Doc.  86-29122  Filed  12-29-66:  8:45  am] 
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21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
change  of  sponsor  of  a  new  animal  drug 
application  (NADA)  from  Western 
Research  Laboratories,  Inc.,  to 
Pharmaceutical  Basics,  Inc. 

EFFECTIVE  DATE:  December  30, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Gordon,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6243. 

SUPPLEMENTARY  INFORMATION: 

Pharmaceutical  Basics,  Inc.,  301  South 
Cherokee  St.,  Denver,  CO  60223,  has 
informed  FDA  of  a  change  of  sponsor  of 
NADA  102-824  for  phenylbutazone 
tablets  from  Western  Research 
Laboratories,  Inc.  Pharmaceutical 
Basics,  Inc.,  a  wholly  owned  subsidiary 
of  VPF,  Inc.,  has  confirmed  the  change 
of  ownership.  In  addition,  the  change  of 
sponsor  from  Western  Research 
Laboratories,  Inc.,  to  Pharmaceutical 
Basics,  Inc.,  has  been  confirmed.  This 
change  of  sponsor  does  not  involve  any 
changes  in  manufacturing  facilities, 
equipment,  procedures,  or  production 
personnel.  "The  regulations  in  21  CFR 
510.600(c)(1)  and  21  CFR  510.600(c)(2) 
are  amended  to  reflect  the  new  sponsor. 

As  a  result  of  this  action.  Western 
Research  Laboratories,  Inc.,  is  no  longer 
the  sponsor  of  any  approved  NADA's. 
Therefore,  21  CFR  510.600(c)  is  amended 
to  remove  the  firm. 
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List  of  Subjects  in  21  CFR  Pari  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sec.  512,  701(a).  52  Stat.  1055.  82 
Stat.  343-351  (21  U.S.C.  360b,  371(a)):  21  CFR 
5.10  and  5.83. 

2,  Section  510.600  is  amended  in 
paragraph  (c)(1)  by  removing  the  entry 
for  "Western  Research  Laboratories, 
Inc.,"  and  adding  a  new  sponsor  entry 
alphabetically,  and  in  paragraph  (c)(2) 
by  revising  the  entry  for  "000832,"  to 
read  as  follows: 

§510.600    Names,  addresses,  and  drug 

labeler  codes  of  sponsors  of  approved 

applications. 

*        •        •        •        • 

(c)*  •  • 
(1)  •  *  * 


ACTION:  Final  rule. 


Rrm  name  and  address 


Drug 
labalar 
ixxia 


Pharmacsutxad  Basics.  Inc..  301  SouOi  Chaieliea 
St..  Denver.  CO  80223 000632 


(2)  •  *  * 


Drug 
labalar 
coda 


Firm  name  and  addreaa 


000832      PharmaceutK:al  BaSKS.  Inc..  301  South  Chatohea 
St .  Denver,  CO  80223. 


Dated:  December  19. 1988. 

Marvin  A.  Norcross, 

Associate  Director  for  New  Animal  Drug 
Evaluation. 

|FR  Doc,  88-29118  Filed  12-29-86:  &45  am] 

BlUJMa  COOC  41«>-01-M 

DEPARTMENT  OF  STATE 

22  CFR  Parts  121,  123, 124, 125, 126, 
127, 128 

(Departmental  Regulations  108.855] 

South  Africa  and  ttM  International 
Trftffic  In  Arms  Regulations  (ITAR) 

agency:  Department  of  State. 


summary:  The  Comprehensive  Anti- 
Apartheid  Act  of  October  2, 1986,  (Pub. 
L  99-440),  as  amended,  contains  a 
prohibition  on  the  export  of  items  on  the 
U.S.  Munitions  List  to  South  Africa.  This 
final  rule  implements  the  requirements 
of  the  Act.  It  also  makes  several 
unrelated  amendments  to  the  ITAR  to 
correct  or  clarify  certain  provisions. 
EFFECTIVE  DATE:  December  30, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Smaldone,  Chief.  Arms  Licensing 
Division,  Office  of  Munitions  Control, 
(202)  235-9761,  or  Edward  Cummings, 
Office  of  the  Legal  Adviser,  Department 
of  State,  (202)  647-4110. 
SUPPLEMENTARY  INFORMATION:  Section 
317  of  the  Comprehensive  Anti- 
Apartheid  Act  of  1986,  (October  2, 1986, 
Pub.  L  99-440),  as  amended,  (the  Act) 
provides  that  no  item  on  the  United 
States  Munitions  List  (22  CFR  Part  121} 
may  be  exported  to  South  Africa. 
Exceptions  are  provided  under  certain 
limited  circumstances  for  items  that  are 
not  covered  by  the  United  Nations 
Security  Council  Embargo  against  South 
Africa.  Section  318  of  the  Act  provides 
that  licenses  may  not  be  issued  in  such 
exceptional  circumstances  unless 
Congress  is  notified  thirty  days  in 
advance. 

Section  317  of  the  Act  codifies 
existing  U.S.  policy  on  the  enforcement 
of  the  U.N.  arms  embargo.  The  embargo 
had  its  origin  in  1962,  when  President 
Kennedy  decided  not  to  permit  any 
further  sales  to  South  Africa  of  arms 
which  might  be  used  to  enforce  that 
country's  apartheid  policy.  On  August  7, 
1963,  the  U.N.  Security  Council  adopted 
Resolution  181,  which  called  upon  all 
states  voluntarily  to  ".  .  .  cease 
forthwith  the  sale  and  shipment  of  arms, 
ammunition  of  all  types,  and  military 
vehicles  to  South  Africa."  In  response  to 
this  request,  the  U.S.  arms  embargo  was 
extended  in  1963  to  cover  all  arms  sales. 
The  policy  was  outlined  in  a  United 
Nations  speech  in  August  of  that  year  by 
Ambassador  Adlai  Stevenson,  who  told 
the  Security  Council  that  the  United 
States  expected  to  bring  to  an  end  the 
sale  of  all  miUtary  equipment  to  the 
South  African  Government  by  the  end  of 
1963.  Ambassador  Stevenson  specified 
that  exceptions  would  be  permitted  for 
the  fulfillment  of  existing  contracts  and 
that  the  United  States  reserved  the  right 
to  interpret  this  policy  in  the  light  of 
requirements  for  ensuring  international 
peace  and  security.  He  added  that  the 
United  States  was  taking  this  step  to 
show  its  deep  concern  about  South 
Africa's  failure  to  abandon  apartheid. 

The  guidelines  for  executing  this 
policy  were  established  in  1964  and 


prohibited  the  sale  of  items  for  use  in 
combat  or  training  by  military, 
paramilitary,  or  police  forces.  The 
guidelines  prohibited  the  sale  of  all 
military  equipment  and  items  of 
significant  use  in  training  or  combat,  as 
well  as  equipment  and  materials  for  the 
production  and  maintenance  of  arms 
and  ammunition.  They  provided  for  the 
contractual  and  common  defense 
exceptions  to  which  Ambassador 
Stevenson  had  referred  and  also 
contained  a  provision  for  dealing  with 
so-called  gray  area  cases.  They 
specified  that  items  of  distinct 
nonmilitary  utility  (but  in  no  case  any 
arms,  ammunition,  or  items  of  a 
weapons  nature)  could  be  exported  to 
South  Africa  if  ordered  by  and  for 
civilian  nongovernmental  users. 

On  November  4. 1977,  the  Security 
Council  adopted  a  mandatory  resolution 
(No.  418)  under  Chapter  VII  of  the  U.N. 
Charter  Act.  The  Security  Council 
required  that  all  Slates  ".  .  .  cease 
forthwith  any  provision  to  South  Africa 
of  arms  and  related  materials  of  all 
types,  including  the  sale  or  transfer  of 
weapons  and  ammunition,  military 
vehicles  and  equipment,  paramilitary 
police  equipment,  and  spare  parts  for 
the  aforementioned,  anil  shall  cease  as 
well  the  provision  of  all  types  of 
equipment  and  supplies,  and  grant  of 
licensing  arrangements,  for  the 
manufacture  or  maintenance  of  the 
aforementioned."  On  November  28. 
1986,  the  Security  Council  adopted 
voluntary  Resolution  591,  which 
broadens  the  embargo. 

The  U.S.  has  strictly  enforced  the  U.N. 
arms  embargo.  No  exceptions  have  been 
made  to  the  prohibitions  contained  in 
Security  Council  Resolution  418  since  it 
entered  into  force. 

It  has  also  been  the  policy  of  the  U.S. 
to  prohibit  exports  to  South  Africa  of 
certain  articles  not  covered  by  the  U.N. 
embargo.  The  U.S.  embargo  continues  to 
be  broader  than  that  contained  in 
Security  Council  Resolutions  418  and 
591.  Both  the  State  and  Commerce 
Departments  have  promulgated  rules  to 
implement  the  U.S.  policy. 

For  example,  the  Department  of  State 
does  not  license  any  export  of  U.S. 
Munitions  List  items  to  the  South 
African  Government,  including  the 
military  or  police.  Section  126.1  of  the 
ITAR  provides  that  it  is  the  policy  of  the 
United  States  to  deny  licenses  and  other 
approvals  with  respect  to  defense 
articles  and  defense  services  destined 
for  or  originating  in  certain  countries, 
including  any  country  with  respect  to 
which  the  United  States  maintains  an 
arms  embargo.  South  Africa  is  such  a 
country.  The  U.S.  Munitions  List  does 
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contain  items  that  are  not  covered  by 
the  1977  U.N.  embargo,  and  exceptions 
have  been  considered  in  exceptional 
cases  for  exports  of  some  of  these  items 
to  non-governmental  entities  in  South 
Africa.  Exceptions  have  been  permitted 
since  the  entry  into  force  of  the  U.N. 
embargo  only  if  the  item  was  clearly  not 
covered  by  the  U.N.  embargo.  The 
licenses  granted  in  recent  years  have 
been  for  items  such  as  cryptographic 
devices  for  automatic  teller  machines  to 
be  used  by  commercial  banks. 

In  addition  to  these  rules,  the 
Commerce  Department  has  promulgated 
rules  to  prohibit  exports  of  items  (e.g., 
computers)  subject  to  its  export 
jurisdiction  which  might  be  used  by  the 
police  and  military  and  apartheid 
enforcing  agencies.  These  regulations 
also  implement  section  108(n]  of  the 
Export  Administration  Amendments  Act 
of  1985  Quly  12. 1985.  Pub.  L  99-64.  99 
Stat.  137.  50  U.S.C.  App.  2405  note). 
Items  under  the  export  jurisdiction  of 
Commerce  may  not  be  exported  to  the 
military  or  police  in  South  Africa.  The 
only  exceptions  relate  to  medical 
supplies  and  devices  to  be  used  to 
prevent  unlawful  interference  with 
international  civil  aviation. 

Finally,  the  U.S.  voted  in  favor  of  the 
voluntary  Security  Council  arms  import 
embargo  of  December  13. 1984 
(Resolution  558).  Section  l(d]  of  the 
President's  Executive  Order  on  South 
Africa  of  September  9, 1985  ordered  a 
strict  implementation  of  this  import 
embargo,  and  Treasury  has  published 
the  necessary  regulations  (see  50  FR 
42157  and  27  CFR  47.21  (category  XXII) 
and  S  47.52(c)).  The  U.S.  has  gone 
beyond  the  terms  of  the  voluntary 
embargo  (e.g..  by  prohibiting  the  import 
of  manufacturing  data  to  produce  South 
African  weapons  in  the  U.S.).  Section 
302  of  the  Act  codifies  this  import 
prohibition,  and  no  changes  to  State  or 
Treasury  regulations  are  necessary  to 
implement  this  prohibition. 

The  Comprehensive  Anti-Apartheid 
Act  inchides  a  specific  provision  on 
Munitions  List  exports  largely  I  icause 
of  some  uncertainty  regarding  existing 
U.S.  practice.  The  Department  of  State 
accordingly  believes  that  it  would  be 
advisable  to  amend  the  ITAR  to  make 
clear  the  requirements  of  the  U.N. 
embargo  and  the  Act. 

In  addition,  changes  are  made  to  other 
provisions  in  the  ITAR  to  correct 
technical  errors  or  omissions  in  the  final 
rule  of  December  6. 1964  revising  the 
ITAR  (49  FR  47682).  These  changes  also 
clarify  or  update  the  requirements  of  the 
ITAR  and  standarite  some  of  the 
clauses  and  information  required  with 
respect  to  commercial  agreements 
relating  to  defense  article*. 


For  example,  questions  have  arisen  as 
to  who  must  complete  the  required  end 
user  certificate  with  respect  to 
manufacturing  license  agreements. 
Section  124.10  is  amended  to  make  clear 
that  the  foreign  end  user  must  complete 
the  form.  Section  124.14  is  amended  by 
requiring  that  agreements  on  exports  to 
warehouses  outside  the  U.S.  contain  the 
standard  clause  (currently  in  S  124.9)  on 
the  duration  of  certain  obligations  after 
the  termination  of  the  agreements. 
Section  126.^  is  revised  to  make  clear 
when  prior  approval  is  required  to  make 
certain  proposals  with  respect  to  arms 
sales  and  agreements. 

The  following  amendments  deal  with 
a  foreign  affairs  function  of  the  United 
States  and  are  thus  excluded  from  the 
major  rule  procedures  of  Executive 
Order  12291  (46  FR  13193)  and  the 
procedures  of  5  U.S.C.  553  and  554.  The 
basic  regulations  that  are  amended  by 
this  final  rule  were  the  subject  of  public 
comment  because  of  the  desirability  of 
obtaining  the  public's  views.  However, 
the  amendments  deal  with  statutory 
requirements  that  have  entered  into 
force  and  consequently  the  regulations 
are  promulgated  as  a  final  rule. 

List  of  Subjects  in  22  CFR  Parts  121, 123, 
124, 125, 128, 127,  and  128 

Arms  and  Munitions  exports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble.  Title  22,  Chapter  I. 
Subchapter  M.  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  121— THE  UNITEO  STATES 
MUNiTKMS  UST 

1.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Atitlwrity:  Sec  38,  Arms  Export  Control 
Act.  90  Stat.  744  (22  U.S.C.  2778);  E.O.  11958. 
42  FR  4311;  22  U.S.C.  2658. 

2.  In  1 121.1.  Category  VIII. 
paragraphs  (g)  and  (j)  are  redesignated 
as  paragraphs  (j)  and  (g).  respectively, 
and  paragraphs  (h)  and  newly 
redesignated  (j)  are  revised  to  read  as 
follows: 

S  121.1    GmeraL  TIM  UnltMl  State* 
Munitions  Ust 


Category  VIIl — Aircraft,  Spacecraft,  and 
Associated  Equipment 

«        «        •        *        • 

(h)  Developmental  aircraft  and 
components  thereof  which  have  a 
significant  military  applicability, 
excluding  aircraft  components 
concerning  which  Federal  Aviation 
Agency  certification  has  been  granted. 


(j)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
(including  ground  support  equipment) 
specifically  designed  or  modified  for  the 
articles  in  paragraphs  (a)  through  (i)  of 
this  category,  excluding  aircraft  tires 
and  propellers  used  with  reciprocating 
engines. 

PART  123— UCENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

3.  The  authority  citation  for  Part  123 
continues  to  read  as  follows: 

Aathority:  Sec.  38.  Arms  Export  Control 
Act.  90  Stat.  744  (22  U.S.C.  2778);  E.0. 11958. 
42  FR  4311:  22  U.S.C  285a 

$123.10    (Amended] 

4.  In  §  123.10.  paragraph  (e)  is 
amended  by  changing  the  phrase 
"significant  military  equipment"  to 
"major  defense  equipment" 

PART  124— MANUFACTURING 
LICENSE  AGREEMENTS,  TECHNICAL 
ASSISTANCE  AGREEMENTS,  AND 
OTHER  DEFENSE  SERVICES 

5.  The  authority  citation  for  Part  124 
continues  to  read  as  follows: 

Authority:  Sec.  38.  Arms  Export  Control 
Act.  90  Slat.  744  (22  U.S.C.  2778);  EC.  11958, 
42  FR  4311:  22  U.S.C.  2658. 

6.  In  S  124.10.  paragraph  (a)(4)  is 
amended  by  revising  the  first  sentence 
and  paragraph  (b)  is  amended  by 
revising  paragraph  (1)  to  read  as 
follows: 

9  124.10    Addttionai  clauses  required  only 
In  manufacturing  license  agreements. 

(a)  *  •  * 

(4)  "If  the  U.S.  Government  has  made 
financial  or  other  contributions  to  the 
design  and  development  of  any  hcensed 
article,  any  charges  for  technical 
assistance  or  know-bow  relating  to  the 
item  in  connection  with  purchases  of 
such  articles  from  licensee  or 
sublicensees  with  funds  derived  through 
the  U.S.  Government  must  be 
proportionately  reduced  to  reflect  the 
U.S.  Government  contributions,  and 
subject  to  the  provisions  of  paragraphs 
(a)  (2)  and  (3)  of  this  section,  no  other 
royalties,  fees  or  other  charges  may  be 
assessed  against  U.S.  Government 
funded  purchases  of  such  articles.  *  *  * 

(b)  •  *  * 

(1)  "A  completed  nontransfer  and  use 
certificate  (DSP-83)  must  be  executed 
by  the  foreign  end-user  and  submitted  lo 
the  Department  of  State  of  the  United 
States  before  any  transfer  may  take 
place." 
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7.  In  i  124.12.  paragraph  (a)(7)  is 
added  to  read  as  follows: 

§  124.12    Required  information  in  letters  of 
transmittal. 

(a)  •  •  * 

(7)  A  statement  indicating  whether 
any  foreign  military  sales  credits  or  loan 
guarantees  are  or  will  be  involved  in 
financing  the  agreement. 
•        •        *        •        * 

8.  In  S  124.14.  paragraph  (c)  is 
amended  to  add  new  paragraph  (8)  lo 
read  as  follows: 

§  124.14    Exports  to  warehouses  or 
distribution  poinU  outside  the  United 
State*. 


(c)  *  *  * 

(8)  "All  provisions  in  this  agreement 
which  refer  to  the  United  States 
Government  and  the  Department  of 
State  will  remain  binding  on  the  parties 
after  the  termination  of  the  agreement." 


PART  125— LICENSES  FOR  THE 
EXPORT  OF  TECHNICAL  DATA  AND 
CLASSIFIED  DEFENSE  ARTICLES 

I       9.  The  authority  citation  for  Part  125 
continues  to  read  as  follows: 

Authority:  Sec.  38,  Arms  Export  Control 
Act,  90  Slat.  744  (22  U.S.C.  2778);  E.0. 11958. 
42  FR  4311;  22  U.S.C.  2858. 

10.  In  9  125.4.  paragraph  (a)  is 
amended  by  revising  the  second 
sentence  and  paragraph  (b)(5)  and  the 
first  sentence  of  paragraph  (b)(13)  are 
revised  to  read  as  follows: 

§  125.4    Exemptions  of  general 
appHcabiitty. 

(a)  *  *  *  These  exemptions,  except  for 
paragraph  (b)(13)  of  this  section,  do  not 
apply  to  exports  to  proscribed 
destinations  under  S  128.1.  •  •  • 

*        *        •        •        * 

(b)  *  *  * 

(5)  Technical  data  in  the  form  of  basic 
operations,  maintenance,  and  training 
information  relating  to  a  defense  article 
lawfully  exported  or  authorized  for 
export  to  the  same  recipient.  This 
exemption  applies  only  to  exports  by  the 
original  exporter.  Intermediate  or  depot- 
level  repair  and  maintenance 
information  may  be  exported  only  under 
a  license  or  agreement  approved 
specifically  for  that  purpose; 

(13)  Technical  data  approved  for 
public  release  (i.e..  unlimited 
distribution)  by  the  cognizant  U.S. 
Government  department  or  agency. 


PART  126— GENERAL  POLICIES  AND 
PROVISIONS 

11.  The  authority  citation  for  Part  126 
is  revised  to  read  as  follows: 

Authority:  Sec.  38.  Arms  Export  Control 
Act.  90  Slat.  744  (22  U.S.C.  2778):  E.0. 11958 
(42  FR  4311.  January  18. 1977);  E.0. 11322.  32 
FR  119;  22  U.S.C.  2858;  Sec.  317. 
Comprehensive  Anti-Apartheid  Act  of  1986 
(22  U.S.C.  5067);  E.0. 12571  (51  FR  39505. 
October  27. 1986). 

12.  In  9  126.1.  the  last  sentence  in 
paragraph  (a)  is  revised  and  paragraph 
(c)  is  added  to  read  as  follows: 

9  126.1    Prohibited  shipments  to  or  from 
certain  countries. 

(a)  General.  *  *  *  The  exemptions 
provided  in  the  regulations  in  this 
subchapter,  except  9  123.17  and 
9  125.4(b)(13)  of  this  subchapter,  do  not 
apply  with  respect  to  exports  to  or 
originating  in  any  of  such  proscribed 
countries  or  areas. 

(c)  South  Africa.  South  Africa  is 
subject  to  an  arms  embargo  and  thus  to 
the  policy  specified  in  paragraph  (a)  of 
this  section.  In  accordance  with  section 
317  of  the  Comprehensive  Anti- 
Apartheid  Act  of  1988  (Pub.  L  99-440), 
exceptions  may  be  made  to  this  policy 
only  if  the  Assistant  Secretary  for 
Politico-Military  Affairs  determines  that 
(1)  the  item  is  not  covered  by  United 
Nations  Security  Council  Resolution  418 
of  November  4. 1977  and  (2)  the  item  is 
to  be  exported  solely  for  commercial 
purposes  and  not  for  use  by  the  armed 
forces,  police,  or  other  security  forces  of 
South  Africa  or  for  any  other  similar 
purpose.  Such  exceptions  are  subject  to 
the  prior  congressional  notification 
requirements  specified  in  section  318  of 
that  Act. 

13.  Section  126.8  is  revised  to  read  as 
follows: 

9  126.8    Proposals  to  foreign  person* 
relating  to  eignificant  military  cqulpntent 

(a)  Genera/.  Certain  proposals  to 
foreign  persons  for  the  sale  or 
manufacture  abroad  of  significant 
military  equipment  require  either  the 
prior  approval  of,  or  prior  notification  to, 
the  Office  of  Munitions  Control. 

(1)  Sale  of  significant  military 
equipment:  prior  approval  requirement. 
The  approval  of  the  Office  of  Munitions 
Control  is  required  before  a  U.S.  person 
may  make  a  proposal  or  presentation 
designed  to  constitute  a  basis  for  a 
decision  on  the  part  of  any  foreign 
person  to  purchase  significant  military 
equipment  on  the  United  States 
Munitions  List  whenever  all  the 
following  conditions  are  met: 


(i)  The  value  of  the  significant  military 
equipment  to  be  sold  is  $14,000,000  or 
more;  and 

(ii)  The  equipment  is  intended  for  use 
by  the  armed  forces  of  any  foreign 
country  other  than  a  member  of  the 
North  Atlantic  Treaty  Or:ganization. 
Australia,  New  Zealand,  or  Japan:  and 

(iii)  The  sale  would  involve  the  export 
from  the  United  States  of  any  defense 
article  or  the  furnishing  abroad  of  any 
defense  service  including  technical  data; 
and 

(iv)  The  identical  significant  military 
equipment  has  not  been  previously 
licensed  for  permanent  export  or 
approved  for  sale  under  the  Foreign 
Military  Sales  Program  of  the 
Department  of  Defense,  to  any  foreign 
country. 

(2)  Sale  of  significant  military 
equipment:  prior  notification 
requirement.  The  Office  of  Munitions 
Control  must  be  notified  in  writing  at 
least  thirty  days  in  advance  of  any 
proposal  or  presentation  concerning  the 
sale  of  significant  military  equipment 
whenever  the  conditions  specified  in 
paragraphs  (a)(1)  (i)  through  (iii)  of  this 
section  are  met  and  the  identical 
equipment  has  been  previously  licensed 
for  permanent  export  or  approved  for 
sale  under  the  FMS  Program  to  any 
foreign  country. 

(3)  Manufacture  abroad  of  significant 
military  equipment.  The  approval  of  the 
Office  of  Munitions  Control  is  required 
before  a  U.S.  person  may  make  a 
proposal  or  presentation  designed  to 
constitute  a  basis  for  a  decision  on  the 
part  of  any  foreign  person  to  enter  into 
any  manufacturing  license  agreement  or 
technical  assistance  agreement  for  the 
production  or  assembly  of  significant 
military  equipment,  regardless  of  dollar 
value,  in  any  foreign  country,  whenever 
(i)  the  equipment  is  intended  for  use  by 
the  armed  forces  of  any  foreign  country; 
and  (ii)  the  agreement  would  involve  the 
export  from  the  United  States  of  any 
defense  article  or  the  furnishing  abroad 
of  any  defense  service  including 
technical  data. 

(b)  Definition  or  "Proposal  or 
Presentation  ".  The  terms  "proposal  or 
presentation  designed  to  constitute  a 
basis  for  a  decision  ...  to  purchase"  or 
to  "enter  into  any  .  .  .  agreement"  mean 
the  communication  of  information  in 
sufficient  detail  that  the  person 
communicating  that  information  knows 
or  should  know  that  it  would  permit  an 
intended  purchaser  to  decide  either  to 
acquire  the  particular  equipment  in 
question  or  to  enter  into  the 
manufacturing  license  agreement  or 
technical  assistance  agreement.  For 
example,  a  presentation  which  describes 
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the  equipment's  perfonnance 
characteristics,  price,  and  probable 

availability  for  delivery  would  require 
prior  notiflcation  or  approval,  as 
appropriate,  where  the  conditions 
specified  in  paragraph  (a)  of  this  sectioa 
are  met  By  contrast,  the  following 
would  not  require  prior  notilication  or 
approval:  advertising  or  other  reportiiig 
in  a  publication  of  general  circulation; 
preliininary  discussions  to  ascertain     ■ 
market  potential:  or  merely  calling 
attention  to  the  fact  that  a  company 
manufactures  a  particular  item  of 
signiricant  military  equipment. 

(c)  Satisfaction  of  Requirements.  (1) 
The  requirement  of  this  section  for  prior 
approval  is  met  by  any  of  the  following: 

(i)  A  written  statement  from  the  Oflice 
of  Munitions  Control  approving  the 
proposed  sale  or  agreement  or 
approving  the  making  of  a  proposal  or 
presentation. 

(ii)  A  license  issued  under  {  125.2  or 
S  125.3  for  the  export  of  technical  data 
relating  to  the  proposed  sale  or 
agreement  to  the  country  concerned. 

(iii)  A  temporary  export  license  issued 
under  9  123.27  relating  to  the  proposed 
sale  or  agreement  for  a  demonstration  to 
the  armed  forces  of  the  country  of 
export. 

(iv)  With  respect  to  manufacturing 
license  agreements  or  technical 
assistance  agreements,  the  apphcation 
for  export  licenses  pursuant  to  the  two 
preceding  subparagraphs  must  state  that 
they  are  related  to  possible  agreements 
of  this  kind. 

(2)  The  requirement  of  this  section  for 
prior  notification  is  met  by  mforming  the 
Office  of  Munitions  Control  by  letter  at 
least  30  days  before  making  the 
proposal  or  presentation.  The  letter  must 
comply  with  the  procedures  set  forth  in 
paragraph  (d)  of  this  section  and  must 
identify  the  relevant  license,  approval, 
or  FMS  case  by  which  the  identical 
equipment  had  previously  been 
authorized  for  permanent  export  or  sale. 
The  Office  of  Munitions  Control  will 
provide  tvritten  acknowedgement  of 
such  prior  notification  to  confirm 
compliance  with  this  requirement  and 
the  commencement  of  the  30-day 
notiflcation  period. 

(d)  Procedures.  Unless  a  license  has 
been  obtained  pursuant  to  f  126.8(c)(ii) 
or  (iii),  a  request  for  prior  approval  to 
make  a  proposal  or  presentation  with 
respect  to  significant  miUtary 
equipment,  or  a  30-day  prior  notification 
regarding  the  sale  of  such  equipment 
must  be  made  by  letter  to  the  Office  of 
Munitions  Control  The  letter  must 
outline  in  detail  the  intended 
transaction,  includiiig  usage  of  the 
equipssent  invoived  and  the  country  (or 
oounthesl  involved.  Seven  copies  of  the 


letter  should  be  provided  as  well  as 
seven  copies  of  suitable  desciiptive 
information  concerning  the  equipment. 

[»)  Statement  to  accompany  licensing 
requests.  (1)  Every  application  for  an 
export  license  or  other  approval  to 
implement  a  sale  or  agreement  which 
meets  the  criteria  specified  in  paragraph 
[a]  of  this  section  must  be  accompanied 
by  a  statement  from  the  applicant  which 
either 

(i)  Refers  to  a  specific  notification 
made  or  approval  previously  granted 
with  respect  to  the  transaction:  or 

(ii)  Certifies  that  no  proposal  or 
presentation  requiring  prior  notification 
or  approval  has  been  made. 

(2)  The  Department  of  State  may 
require  a  similar  statement  from  the 
Foreign  Military  Sales  contractor 
concerned  in  any  case  where  the  United 
States  Government  receives  a  request 
for  a  letter  of  offer  for  a  sale  which 
meets  the  criteria  specified  in  paragraph 
(a)  of  this  section. 

(f)  Penalties.  In  addition  to  other 
remedies  and  penalties  prescribed  by 
law  or  this  subchapter,  a  failure  to 
satisfy  the  prior  approval  or  prior 
notification  requirements  of  this  section 
may  be  considered  to  be  a  reason  for 
disapproval  of  a  license,  agreement  or 
sale  under  the  FMS  Program. 

(g)  License  for  technical  data.  Nothing 
in  this  section  constitutes  or  is  to  be 
construed  as  an  exemption  from  the 
licensing  requirement  for  the  export  of 
technical  data  that  is  embodied  in  any 
proposal  or  presentation  made  to  any 
foreign  persons. 

PART  127— VIOLATIONS  AND 
PENALTIES 

14.  The  authority  citation  for  Part  127 
continues  to  read  as  follows: 

Authority:  Sec.  38,  Arms  Export  Control 
Act  90  SUt  744  (22  U.S.C.  Z778):  E.a  11958, 
42  FR  4311.  22  U.S.C.  401;  22  U.S.C.  2658. 

H  127jt,  117.7. 127.a.  and  127.9 

15.  In  Part  127,  remove  the  words 
"Director,  Bureau  of  Politico-Military 
Affairs"  and  add  in  their  place,  the 
words  "Assistant  Secretary  for  Politico- 
Military  Affairs"  in  the  following  places. 

(a)  Section  127.6(a]  introductory  text 
and  (b). 

(b)  Section  1277(b). 

(c)  Section  127A 

(d)  Section  127.g(a). 

PART  128— ADMINISTRATIVE 
PROCEDURES 

1&  The  authority  citatioo  for  Part  128 
continues  to  read  as  followr 

Authority.  Sec.  38.  Aims  Export  Control 
Act  90  Stat  7)M  (22  U  &C  27711;  B.Q  1 


42  FR  4311:  22  U,S.C  2B58:  E.0. 12291,  46  FR 
1961. 

H  IMA  iat.a.  126.10. 126.1 1.  and  126.13 
[Amended] 

17.  In  Part  128,  remove  the  words 
"Director,  Bureau  of  Politico-Military 
Affairs"  and  add  in  their  place,  the 
words  "Assistant  Secretary  for  Politico- 
Military  Affairs"  in  the  following  places: 

(a)  Section  128.4(b). 

(b)  Section  \2A.9(h). 

(c)  Section  12&10. 

(d)  Section  128.11(a)  and  (b). 

(e)  Section  12ai3(c). 

(f)  SecUon  128.15(a). 

(g)  Section  128.15(b)(4). 
Dated:  December  19. 1986. 

John  C  Whitehead. 

Deputy  Secretary  of  State. 

(FR  Doc.  86-29100  Tiled  12-29-86;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

(T.0.6116] 

Disclosure  of  Return  InfornuUlon  to 
tt>e  Bureau  of  the  Census 

agency:  Internal  Revenue  Service, 
Treasury. 

ACnost:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  to  authorize  the  disclosure  of 
an  additional  item  of  return  information 
to  the  Bureau  of  the  Census  for  use  in 
statutory  statistical  programs,  delete  the 
authority  to  disclose  those  items  of 
return  information  which  the  Bureau  no 
longer  needs  for  such  programs,  and 
delete  the  authority  of  the  Federal  Trade 
Commission  to  obtain  return 
information  for  certain  statistical 
purposes  and  transfer  such  authority  to 
the  Bureau  of  the  Census.  The 
amendments  to  the  regulations  will 
provide  guidance  to  Internal  Revenue 
Service  personnel  responsible  for 
disclosure  of  this  information. 

DATES:  The  amendments  to  the 
regulations  are  effective  as  of  December 
30,1986. 

FOa  FURTHER  INFORMATION  CONTACT: 

David  E.  Dickinson  of  the  Office  of  the 
Chief  Counsel.  Internal  Revenue 
Service,  1111  Constitution  Ave.,  NW.. 
Washington,  DC  20224  (Attention: 
CC:LR:T)  (202-566-8655,  not  a  toil-free 
number). 
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SUPPLEMENTARY  MPOBMATKMi: 

Background 

On  March  28. 1968,  the  Federal 
Register  published  proposed 
amendments  to  the  Regulations  on 
Procedure  and  Adnwiristration  fmCFR 
Part  301)  unber  section  6103  af  the 
Internal  Revenue  Code  of  1654  (51  FR 
10636).  Under  section  6103{j)(l)  of  the 
Code,  upoB  vim  Hen  request  from  the 
Secretary  of  Commerce,  the  IntenTsf 
Revenue  Service  is  to  famish  the  Bureau 
of  the  Census  such  tax  return 
information  as  may  be  prescribed  by 
Treasury  regulations  for  statutorily 
authorized  statistical  activities.  An 
itemized  description  of  such  return 
information  is  cnrrentfy  provided  by 
S  301.6ie3lJMlM  of  theRegnlalions  on 
Procedure  and  Administration.  Similar 
disclosures  to  the  Federal  Trade 
CommissioD  for  a  limtted  statistical 
purpose  are  authorized  by  sectkm 
6103(j)(2)oftheCodeand 
§  301.6103(j)t2)-l  of  the  regulations. 
Further,  because  employment  tax 
returns  and  employment  tax  return 
informafion  are  filed  initially  with  the 
Social  Security  Administration  rather 
than  the  Internal  Revenue  Service  under 
the  combined  annual  wage  reporting 
system,  the  regulations  also  authorize 
the  Social  Security  Administration  to 
disclose  directly  to  the  Census  Bureau 
and  FTC  certain  employment  tax  return 
information,  subject  to  statutory 
restrictions  designed  to  protect  the 
confidentialiTy  of  such  information. 

Periodically,  the  disclosure 
regulations  are  amemf^  to  reflect  the 
changing  statistical  needs  of  the  Census 
Bureau  for  tax  information,  and  this 
rulemaking  updates  the  regulationa. 

The  Service  did  not  receive  any 
written  comments  ia  response  to  the 
notice  of  prepoaed  mleauking.  N« 
public  hearing  was  requested  or  held. 
Accordingly,  the  proposed  regulations 
are  adopted  as  proposed. 

Description  ef  AmentimeBta  to 
Regulations 

In  properly  conducting  economic 
censuses  as  part  of  iit  ecsaBmic 
statistics  programs,  the  Census  Bureau 
needs  Ae  employer  identification 
number  of  each  affiliated  corporation 
listed  on  Form  851. 

On  the  other  hand,  the  Census  Bureau 
no  longer  uses  certain  information  from 
employment  tax  returns. 

These  regulations  amend 
S  3O1.6103(jtUl)-l  to  add  the  above  item 
to  the  list  of  disclosahle  tax  retuca 
information  while  delating  those 
employment  tax  tetura  items  no  lonfec 
required. 

Also,  because  responsibility  fbi 
preparation  of  the  Quarterly  Rnancial 


Report  has  been  shifted  from  the  FTC  to 
the  Census  Bureau,  tkeat  aowndaienta 
reflect  this  shift  by  deleting  present 
regulatory  authority  to  diaciose  certain 
corporation  tax  retara  informatioB  to  the 
FTC  and  moving  it  to  the  Census 
Bureau. 

Non- Applicability  af  Executive  Oi^ex 
122n^ 

The  Commissioner  of  Interaei 
Revenue  has  detetmined  that  this,  ^^-nl 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  1229T  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required. 

Regulatory  Flexibility  Analysis 

Although  a  notice  of  proposed 
rulemaking  that  solicited  public 
coiameBt  was  issued,  the  Interaal 
Revenue  Service  concluded  when  the 
notice  was  issued  that  the  regulations 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  did  not  apply.  Accordingly, 
the  final  regulations  do  not  constdofe 
regulations  subject  to  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  Chapter  6). 

Drafting  fnfbnnatian 

The  principal  author  of  these 
regulations  is  David  E.  Dickinson  of  the 
Office  of  the  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  Ae  Internal 
Reveme  Service  and  Treaeary 
Department  participaSerf  in  devefeping 
these  regulations  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Bankruptcy.  Courts.  CHrae. 
Employment  taxes.  Estate  taxes.  Excise 
taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Law  enfercemeat 
Penalties,  Pensions.  Statislies.  Taxes. 
Disclosure  of  information.  Filing 
requirements. 

Amendments  to  the  Reguhtkms 

Accordingly,  26  CFR  Part  301  is 
amended  by  adopting,  without  change, 
the  regulations  proposed  as  a  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  March  28. 198B  (51 
FR  10635).  to  read  as  follows: 

PART  301— {AMENOCI)} 

Paragiaj^  1,  The  authority  for  Part  301 
is  amended  by  adding  the  following 
citation: 

Aulkirilr2SU.SX:.780&  *■  *■  *  Sectkm 
3O1.6103(j)(l>-l  alwisstM^  uidcrZe  U.S.C. 
61O30). 

Par.  X  Section  Sm.iMSO^M  » 
amended  by  revning  paragraph 


(bjf27(ni),  by  revisnig  paragraph  (b)(3) 
(xi)  amf  (xii)  and  adding  a  new 
paragraph  (b)(3)(xiii)  immediately 
thereafter,  and  by  revising  paragraph 
(b)(5)  and  adding  a  new  paragraph  (b)(6) 
immediately  thereafter.  The  introductory 
text  of  paragraph  (b)(2)  is  republished. 
The  revised  and  added  provisions  read 
as  foUanre: 

§  301.6103<i)(1>-1_  DIsclosufes  of  return 
infoiiiisUon  to  officers  and  eiiipluyeei  of 
the  Department  a*  Cemmerce  for  certain 
statistical  awpMas  antf  raletBd  setMOes. 

(b)  Disclosure  of  return  information  to 
officers  and  employees  af  the  Bareau  of 
the  Census.'  '  ' 

(2)  Officen  or  employees  of  the 
Service  will  disclose  to  officers  and 
employees  of  the  Bureau  of  the  Census 
for  purposes  of.  but  only  to  the  extent 
necessary  in,  conductieg.  as  authorized 
by  Chapter  5  of  Title  13,  United  States 
Code,  denu^aphic.  economic,  and 
agricultural  statistics  programs  and 
censuses  and  related  program 
evaluation — *  *  * 

(iii)  From  an  employment  tax  return — 

(A)  Taxpayer  identifying  number  (as 
described  in  section  6109)  of  the 
employer, 

(B)  Total  compensation  reported. 

(C)  Master  file  tax  account  number. 

(D)  Taxable  period  covered  by  such 
return, 

(E)  Employer  code. 

(F)  Document  locator  number, 

(G)  Record  code. 

(H)  Total  number  of  individuals 
employed  in  the  taxable  period  covered 
by  the  return, 

(I)  Total  taxable  wages  paid  for 
purposes  of  Chapter  21,  and 

(J)  Total  taxaUe  tip  incmne  reported 
for  purposes  of  chapter  21:  aad  *  *  * 

(3)  *  *  * 

(xi)  From  Form  1065.  including 
Schedule  F,  if  any,  total  sales  of 
livestock  and  produce  raised  and  other 
farm  income  and  gross  and  net  profits 
from  farming; 

(xii)  From  Form  1120S.  the  names  and 
taxpayer  identifying  numbers  of  and  the 
number  of  shares  of  stock  owned  by,  no 
more  than  10  shareholders  of  the 
corporation;  and 

(xiii)  From  Form  851,  the  employer 
identification  number  of  each 
corporation  named  on  such  return. 
*        »        *        •        ♦ 

(5)  Subject  to  the  requirements  of 
paragraph  (d)  of  this  section  and 
S  301.6103(p)(2KBH,  officers  or 
employees  of  the  Social  Security 
Administration  to  whom  the  folfowing 
return  information  has  been  disclosed  a.-i 
provided  by  section  6103(1)  (1)(A)  or  (5) 


BEST  COPY  AVAILABLE 


47018 


Federal  Register  /  Vol.  51,  No.  249  /  Tuesday.  December  30.  1986  /  Rules  and  Regulations 


may  disclose  such  return  information  to 
ofRcera  and  employees  of  the  Bureau  of 
the  Census  for  necessary  purposes 
described  in  paragraph  (b)  (2)  or  (3)  of 
this  section — 

(i)  From  Form  SS-4.  all  information 
reflected  on  such  return;  and 

(ii)  From  Form  1040.  Schedule  SE— 

(A)  Taxpayer  identifying  number  of 
self-employed  individual. 

(B)  Business  activities  subject  to  the 
tax  imposed  by  Chapter  21, 

(C)  Net  earnings  from  farming, 

(D)  Net  earnings  from  nonfarming 
activities, 

(E)  Total  net  earnings  from  self- 
employment,  and 

(F)  Taxable  self-employment  income 
for  purposes  of  chapter  2. 

(6)(i)  Officers  or  employees  of  the 
Service  will  disclose  the  following 
return  information  (but  not  including 
return  information  described  in  section 
6103(o){2))  reflected  on  the  return  of  a 
corporation  with  respect  to  the  tax 
imposed  by  Chapter  1  to  officers  and 
employees  of  the  Bureau  of  the  Census 
for  purposes  of.  but  only  to  the  extent 
necessary  in.  developing  and  preparing, 
as  authorized  by  law,  the  Quarterly 
Financial  Report — 

(A]  From  the  business  master  files  of 
the  Service — 

(7)  Taxpayer  identity  information  (as 
defined  in  section  6103(b](6]), 

[2]  Consolidated  return  and  final 
return  indicators, 

[3]  Principal  industrial  activity  code. 

[4]  Partial  year  indicator. 

(S)  Annual  accounting  period, 

[6]  Cross  receipts  less  returns  and 
allowances, 

[7]  Net  income  or  loss,  and 

[8]  Total  assets:  and 

(B)  From  Form  SS-4— 

[1)  Month  and  year  in  which  such 
return  was  executed. 

[2]  Taxpayer  identity  information, 

[3]  Principal  industrial  activity, 
geographic,  firm  size,  and  reason  for 
apphcation  codes. 

(ii)  Subject  to  the  requirements  of 
paragraph  (d)  of  this  section  and 
5  301.6103{p)(2)(B}-l.  officers  or 
employees  of  the  Social  Security 
Administration  to  whom  return 
information  described  in  paragraph 
(b)(6)(i)(B)  of  this  section  with  respect  to 
a  corporation  has  been  disclosed  as 
provided  by  section  6103(1)(1)(A)  may 
disclose  such  return  information  to 
o^icers  and  employees  of  the  Bureau  of 
the  Census  for  a  purpose  described  in 
this  paragraph  (b)(6). 


9  301.6103(|M2)-1    (Rwnovcdl 

Par.  3  Section  301.6103(j)(2>-l  it 
removed. 
Lawrence  B.  Gibb*, 

Commissioner  of  Internal  Revenue. 

Approved:  Decenxber  16. 1986. 
|.  Roger  Menlz. 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  88-29193  Filed  12-29-^6:  a-45  am] 
BiujMacooc  ose-oi-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
(CGO&-026I 

Tamporary  Daviation  From  DrawbrldQa 
Oparation  Ragulationa  for  Brkfga 
Across  Atlantic  Intracoastal  Waterway, 
at  Fairfield.  NC 

agency:  Coast  Guard.  DOT. 
action:  Drawbridge  operation; 
deviation  from  regulation. 

summary:  The  Coast  Guard  has  granted 
a  temporary  deviation  from  the 
regulations  for  the  drawbridge  across 
the  Atlantic  Intracoastal  Waterway  at 
mile  113.8  at  Fairfield.  North  Carolina. 
The  purpose  of  this  deviation  from  the 
regulations  is  to  allow  the  project 
contractor  for  the  U.S.  Army  Corps  of 
Engineers,  the  owner  of  the  bridge,  to 
renovate  and  repair  the  bridge  without 
interruptions  for  bridge  openings  during 
specified  hours  each  day.  The  repairs 
are  expected  to  be  completed  by 
February  15. 1987. 

DATES:  This  temporary  deviation  from 
the  regulations  becomes  effective  on 
December  15, 1986.  and  terminates  on 
February  15. 1987,  or  earlier  if  bridge 
repairs  are  completed  ahead  of 
schedule. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton,  Bridge  Administrator, 
Commander  (oan).  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004,  or 
telephone  number  (804)  398-6222. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  have  been 
impracticable  since  the  request  for  the 
regulation  was  not  received  until 
December  1, 1986,  and  there  was 
insu^icient  time  remaining  ta  publish  a 
proposal  in  advance  of  the  repairs 


without  delaying  needed  repairs  to  this 
bridge. 

Recent  emergency  repairs  to  this 
bridge  have  just  been  completed,  and 
the  contractor  for  the  current 
maintenance  project  is  on  site  and 
prepared  to  proceed  with  the  work. 
Also,  the  work  is  taking  place  during  a 
time  of  year  when  vessel  traffic  on  the 
Atlantic  Intracoastal  Waterway  is  at  a 
minimum,  thereby  reducing  the  adverse 
effects  of  the  temporary  deviation  on 
waterway  traffia 

Drafting  Information: 

The  drafters  of  this  notice  are  Ann  B. 
Deaton.  project  o^icer,  and  CDR  Robert 
).  Reining,  project  attorney. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Deviation  From  Drawbridge 
Regulations 

In  consideration  of  the  foregoing,  the 
regulations  in  9 117.5  of  Title  33,  Code  of 
Federal  Regulations,  do  not  apply  to  the 
bridge  across  the  Atlantic  Intracoastal 
Waterway,  mile  113.8,  at  Fairfield,  North 
Carolina. 

From  December  15, 1986,  until 
February  15, 1987,  of  earlier  if  bridge 
repairs  are  completed  ahead  of 
schedule,  the  bridge  may  remain  closed 
to  vessel  traffic  from  8  a.m.  to  5  p.m. 
daily,  except  that,  the  bridge  shall  open 
at  12  noon  for  all  accumulated  and 
approaching  vessels.  At  all  other  times, 
the  bridge  shall  open  on  signal. 

Authority:  33  U.S.C.  499:  49  CFR  1.46:  33 
CFR  1.05-l(g),  117.35(d). 

Dated:  December  12. 1986. 
B.F.  HoUingsworth, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
|FR  Doc.  86-29050  Filed  12-29-88:  8:45  am] 

MIXING  CODE  M10-14-M 


Federal  Railroad  Administration 

49  CFR  Part  225 

[Docket  No.  RAR-2,  Notic*  No.  8] 

Adjustment  of  Monetary  Threshold  for 
Reporting  Accidents/Incidents 

AGENCY:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
action:  Final  rule. 

SUMMARY:  This  rule  increases  the 
reporting  threshold  from  $4,900  to  $5,200 
for  railroad  accidents/incidents 
involving  property  damage  that  occurs 
during  calendar  year  1987.  This  action  is 
needed  to  ensure  that  the  FRA  reporting 
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requirements  reflect  cost  increases  that 
have  occurred  since  the  reporting 
threshold  was  last  computed  in  1984.  In 
addition,  FRA  is  amending  one  section 
in  49  CFR  Part  225  to  make  a  minor 
technical  improvement  in  the  regulation. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  January  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Principal  Program  Person:  Gloria  D. 
Swanson,  Office  of  Safety.  (RRS-21), 
FRA.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Phone  (202)  366- 
0538. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  225.19(c)  of  49  CFR  requires 
that  the  dollar  figure  that  constitutes  the 
reporting  threshold  for  railroad 
accidents/incidents  will  be  adjusted 
every  two  years,  in  accordance  with  the 
procedures  outlined  in  Appendix  A  to 
Part  225.  Based  on  increased  cost  for 
labor  and  material,  the  FRA  has 
determined  that  the  current  reporting 
threshold  of  $4,900  should  be  increased 
to  $5,200,  and  §§225.5  and  225.19  are 
being  amended  accordingly.  Appendix 
A  is  also  being  amended  to  reflect  the 
most  recent  calculations  and  procedures 
psed  to  determine  the  new  threshold. 
!   In  addition.  FRA  is  revising  §  225.7(a) 
to  change  the  mailing  address  for 
requesting  copies  of  reports. 

Regulatory  Impact 

!  This  proposal  has  been  evaulated  in 
Accordance  with  existing  regulatory 
policies.  It  will  not  have  an  adverse 
economic  impact  on  any  entity  because 
it  does  not  place  any  new  requirements 
or  burdens  on  the  public.  Accordingly,  it 
is  certified  that  the  proposal  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  etseg.).  It 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and. 
therefore,  an  Environmental  Impact 
Statement  is  not  required.  The  proposal 
does  not  constitute  a  major  rule  under 
the  terms  of  Executive  Order  12291  and 
does  not  constitute  a  significant  rule 
under  the  Department  of  Transportation 
regulatory  policies  and  procedures. 
Moreover,  the  economic  consequences 
of  the  proposal  are  so  minimal  that  it 
does  not  warrant  further  regulatory 
evaluation.  The  information  collection 
requirements  of  the  existing  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  and  will  remain 


unchaoged  through  adoption  ef  this 
proposal 

Notice  and  Public  Pieceduie 

SiBce  the  amendment  mcrdjt  adiasta 
the  reporting  threshold  fer  acddenta/ 
incidents  in  accordance  with  procolures 
specified  in  long  standing  regulation  (49 
CFR  225.19)  and  imposes  no  additional 
burden  on  any  person,  the  FRA 
concludes  that  notice  and  public 
procedure  are  not  necessary,  fai 
addition,  FRA  is  making  this  rule 
effective  in  less  than  thkty  days  so  that 
accident  data  will  be  compiled  a«ra 
uniform  basis  throughout  caleadar  year 
1987. 

Luf  <d  Subjects  in  49  CFR  Part  225 

Railroad  safety. 

For  reasons  set  out  in  the  preamble. 
Part  225  of  Chapter  U  of  Title  49  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  22s— (AMENDED) 

1.  The  authority  for  49  CFR  Part  225  is 
revised  to  read  as  fallows: 

Authority:  Sec*.  1  and  6,  Accident  Reports 
Act  (45  U.S.C.  aaand  42J;  Sec.  &(e)  and  (f). 
Department  of  Transportation  Act  (49  U.S.C 
1655  (e]  and  (T));  Sees.  202  and  208,  Federal 
Raifroad  Safety  Act  of  1970  (45  U.S.C.  §  5  431 
and  471);  Sec.  1.49  fg)  and  (m),  Regulations  of 
the  Offic«  of  the  Secretary  of  Transportation 
(49  CFR  1.49  (g)  and  (m)^. 

2.  By  revising  §  225.5(b)(2J.  to  read  as 
follows: 

S  225.5    DefMtiona. 

As  used  in  the  part — 

•  •        *        •        * 

(b)  "Accident/Incident^  means:  " 

•  *        •        *        • 

(2)  Any  collision,  derailment  fire, 
explosion,  act  of  God,  or  other  ev«it 
involving  operation  of  railroad  on-track 
equipment  (standing  or  moving)  that 
results  in  more  than  $5,200  in  damages 
to  railroad  on-track  equipment,  signals, 
tract,  track  structures,  and  roadbed: 

•  •        *        •        * 

3.  By  revising  §  225.7(a)  to  read  as 
follows: 

S  225.7    Public  examination  and  use  of 
reports. 

(a)  Accident/Incident  reports  made  by 
railroads  in  comnliance  with  these  rules 
shall  be  available  to  the  public  in  the 
maimer  prescribed  by  Part  7  of  this 
Title.  Accident/Incident  reports  may  be 
inspected  at  the  Office  of  Safety, 
Federal  Railroad  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Written  requests  for  a  copy  of  a 
report  should  be  addressed  to  the 
Executive  Director,  FRA,  400  Seventh 


Street  SW,  Washington,  DC  2060O,  and 
be  accompanied  by  the  appropriate  fiee 
prescribed  in  Part  7  of  this  Title.  To 
facilitate  expedited  handling,  each 
request  should  be  clearly  marked 
"Request  for  Accident/Incident  Report" 


§225.19    [Amanisd] 

4.  By  revising  the  second  sentence  m 
§  225.19fb)  and  by  revising  the  frrst, 
third  and  fifth  sentences  of  §  225.19(c)  to 
read  as  follows: 
*        *        *        *        t 

(b)  Group  I—Rail-hi^wof  grade 
crossing.  *  *  *  In  additicm.  wlienevera 
rail-higihray  grade  crossing  atxident/ 
incident  results  m  more  than  $5,200 
damages  to  raihtrad  on-track  equq)ment 
signals,  tracks,  track  structures,  or 
roadbed,  that  accident/incident  must  be 
reported  to  the  FRA  on  Form  FRA 
F6180.54.  *  •  • 

(c)  Groap  U—Rail  Equipment  Rail 
equipment  accidents/incidentB  are 
collisions,  derailments,  fires,  exptesibns, 
acts  of  God.  or  other  events  involving 
the  operation  of  railroad  on-track 
eqeipment  (standing  or  moving)  that 
results  in  more  than  $5,200  in  damages 
to  railroad  on-track  equipment  signals, 
track,  track  structures,  or  roadbed, 
including  labor  costs  and  aSL  other  costs 
for  r^air  or  replaceaieiU  in  kind,  *  *  * 
If  the  property  of  more  than  one  railroad 
is  involved  in  an  accident/incident  the 
$5,200  threshold  is  calculated  by 
inclnding  the  damages  suffered  by  all  of 
the  raihroads  involved.  *  •  *  The  $5,200 
reporting  threshold  will  be  reviewed 
periodically  and  will  be  adjusted  in 
increments  of  $100  every  2  years  in 
accordance  with  the  procedures  outlined 
in  Appendix  A  of  this  part. 

•        *        •        *        • 

5.  By  revising  Appendix  A  to  i«ad  as 
follows: 

Appendix  A — Procedun  for  Oetenniniiig 
Reporting  Tliresbold 

1.  Wage  figures  used  for  track  direct  labor 
rates  will  be  iMsed  or  the  "Average  straight 
time  rate"  shown  in  the  "Recapitulation  of 
Group  of  Employees,"  for  Group  300 
Maintenance  of  Way  Structures  Employees. 
This  information  appears  in  the  most  recent 
annual  edition  (Year  1985)  of  "Statement 
A300  of  the  Interstate  Commerce 
Commission.  Bureau  of  Accounts,  Wage 
Statistics  of  Class  I  Railroads  in  tlie  United 
States." 

2.  Wage  figures  used  for  mechanical  direct 
labor  rates  will  be  based  on  the  "Average 
straight  time  rate"  shown  in  the 
"Recapitulation  of  Group  of  Employees,"  for 
Group  400  Maintenance  of  Equipment  and 
Stores  Employees.  This  information  appears 
in  the  most  recent  annual  edition  (Year  1985) 
of  "Statement  A300  of  the  Interstate 
Commerce  Commission,  Bureau  of  Accoimts. 
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Wage  Statistics  of  Class  1  Railroads  in  the 
United  States." 

3.  Fringe  benefit  surcharges  will  be  added 
to  the  average  straight  time  rates  for 
mechanical  and  track  employees  based  on 
the  Railroad  Cost  Index  data  developed  for 
the  Interstate  Commerce  Commission  under 
the  provisions  of  49  CFR  Part  1102.  This 
information  was  published  in  summarized 
form  in  the  September  24. 1984  edition  of  the 
Fedani  Register  (49  FR  37481). 

4.  To  calculate  the  index  number  for 
mechanical  labor,  divide  the  present  (1986) 
mechanical  wage  rate  of  $20.48  by  the 
previous  (1964)  mechanical  wage  rate  of 
$19.16.  The  result  is  a  mechanical  labor  index 
number  of  1.07  for  1986. 

5.  The  track  labor  index  number  is 
calculated  by  dividing  the  present  (1966) 
track  wage  rate  of  S19.23  by  the  previous 
(1984)  track  wage  rate  of  $18.02.  The  result  is 
a  track  labor  index  number  of  1.07  for  1986. 

6.  Calculation  of  the  labor  index  number  is 
as  follows:  [(track  labor  index  number)  1.07 
X  .20)  +  [mechanical  labor  index  number) 
1.07  X  .80)  =  labor  index  number  of  1.07. 

7.  The  mechanical  material  index  number 
is  calculated  by  first  totaling  the  present 
(1986)  cost  of  the  following  mechanical 
materials: 
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The  mechanical  material  index  number 
is  determined  by  dividing  the  present 


(1986)  total  cost  for  these  mechanical 
materials  ($53,626)  by  the  previous 
(1984)  total  cost  for  mechanical 
materials  ($51,182).  The  result  is  1.05. 

8.  The  track  material  index  number  is 
calculated  by  first  totaling  the  present 
(1986)  cost  of  the  following  track 
materials: 
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Thr  track  material  index  number  is 
determined  by  dividing  the  present 
(1986)  total  cost  for  these  track  materials 
($329,108)  by  the  previous  (1984)  total 
cost  for  track  materials  ($303,908).  The 
result  is  1.08. 

9.  Calculation  of  the  material  index 
number  is  as  follows:  [(track  material 
index  number)  1.08  X  .20]  + 
((mechanical  material  index  number  1.05 
X  .80]  =  material  index  number  of  1.06. 

10.  Calculation  of  the  threshold  index 
number  is  as  follows:  [(labor  index 
number)  1.07  x  .40]  -f-  [(material  index 
number)  1.06  X  .60]  =  threshold  index 
number  of  1.06. 

11.  In  order  to  calculate  the  new 
reporting  threshold,  multiply  the  existing 
reporting  threshold  $4,900  by  the 
threshold  index  number  of  1.06.  The 
result  is  $5,194.  This  result,  when 
rounded  to  the  nearest  $100.00,  is  the 
new  accident/incident  reporting 
threshold  figure  of  $5,200. 

Issued  in  Washington,  DC  on  December  23. 
1S8& 

JohnKRiky. 

Administrator. 

[FR  Doc  86-29165  Filed  12-29-86:  8:45  am] 
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This  section  of  the  FEDBVU.  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ruies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  partkapate  in  the  mie 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  831 

Civil  Service  Retirement  System; 
Court-Ordered  Payments 

aqency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  nile. 


summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to 
expedite  the  processing  of  court-ordered 
payments  and  competing  claims  for 
benefits  from  the  Civil  Service 
Retirement  System  through  a  change  in 
administrative  procedures.  This 
proposed  rule  also  establishes  age  18  as 
the  age  for  direct  payment  of  survivor 
annuity  benefits  and  clarifies  certain 
terminology. 

DATE:  Conunent  must  be  received  on  or 
before  January  29, 1987. 

addresses:  Send  commento  to  Reginald 
M.  ]ones.  Jr.,  Assistant  Director  for 
Retirement  and  Insurance  Policy, 
Retirement  and  Insurance  Croup.  P.O. 
Box  57.  Washington,  DC  20044,  or 
deliver  to  OPM,  Room  4351. 1900  E 
Street.  NW.  Washington.  DC. 

Send  court  orders  affecting  retirement 
benefits  under  Subpart  Q  of  Part  831  to 
the  Office  of  Retirement  Programs. 
Office  of  Personnel  Management.  P.O. 
Box  17.  Washington.  DC  20044. 
ron  FURTHER  INFORMATKMI  CONTACT: 
Patricia  A.  Rochester,  (202)  632-4682. 
•UPM-EIIEMTARV  INFORMATKNC  The 

current  regulations  for  processing  cases 
involving  competing  claimants 
(fi  831.109(g)  of  Title  5,  Code  of  Federal 
Regulations)  and  court  orders  ejecting 
benefits  payable  from  the  Civil  Service 
Retirement  and  Disability  Fund  (Subpart 
Q  of  Part  831  of  Title  5,  Code  of  Federal 
Regulations)  require  a  time-consuming, 
three-step  process  involving  two 
reviews  *vithin  OF^  and  then  providing 
that  OPM's  "final"  decision,  if 
contested,  be  reviewed  by  the  Merit 
Systems  Protection  Board  (MSPB)  before 


payments  are  started.  This  proposed 
rule  would  eliminate  the  "initial 
decision"  step.  OPM  would  simply  issue 
a  "final"  decision  and  offer  an 
opportunity  to  appeal  directly  to  MSPB. 
This  would  give  full  weight  to  the 
statutory  requirement  relating  to  court 
orders  and  competing  claimants,  and 
would  streamline  the  processing  of  these 
cases  and  eliminate  the  "escrowing"  of 
funds,  allowing  payment  to  the  person(s) 
found  to  be  entitled  as  soon  as  our  final 
decision  is  issued.  Payment  would 
continue  pending  the  outcome  of  any 
appeal  to  the  MSPB. 

Section  831.111  proposes  to 
incorporate  existing  administrative 
practices  into  regulation.  Section  8334  of 
title  5,  United  States  Code,  limits  the 
right  to  make  deposits  and  redeposits  to 
"employees."  The  Civil  Service 
Commission  (CSC) — predecessor  to 
OPM — used  a  broad  definition  of 
"employee"  for  this  purpose.  In  addition 
to  "empbyee."  "former  employees"  are 
also  allowed  to  make  deposits  or 
redeposits  up  to  time  of  final 
adjudication  of  an  annuity  application, 
if:  (1)  They  are  entitled  to  an  annuity 
based  on  other  service  for  which 
contributions  have  been  made;  or  (2) 
they  had  begun  installment  payments  on 
a  redeposit  while  currently  employed 
but  did  not  complete  the  redeposit  prior 
to  separation.  We  are  proposing  to 
incorporate  this  CSC  definition,  which 
OPM  has  continued  to  use  into 
regulation  in  S  831.111(a). 

Proposed  S  831.111(b)  is  intended  to 
clarify  the  rule  for  determining  whether 
an  individual  died  as  an  emplopyee.  a 
separated  employee,  or  a  retiree.  The 
status  assigned  affects  the  entitlement 
of  survivors.  The  two  factors  to  be 
considered  are:  (1)  Whether  the  person 
separated  from  his  or  her  position  in  the 
Federal  service;  and  (2)  whether  the 
person  met  all  the  requirements  for 
retirement  including  filing  an 
application. 

Under  these  proposed  rules,  if  the 
person  was  not  separated  bom  the 
service  at  the  time  of  death,  he  or  she 
was  an  "employee."  If  the  person  was 
separated  firom  the  service  at  the  time  of 
death  and  met  all  the  requirements  for 
retirement  including  filing  an 
application,  he  or  she  was  a  "retiree."  If 
the  person  was  separated  fix>m  the 
service  at  the  time  of  death,  but  did  not 
quaUfy  for  retirement  or  did  not  apply, 
he  or  she  was  a  "separated  employee" 
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and,  except  as  provided  in  section 
8341(f)  of  title  5,  United  States  Code,  the 
person's  survivor(8)  would  be  qualified 
only  for  a  lump-sum  payment  of  unpaid 
retirement  deductions. 

Proposed  $  831.111(c)  would  state  that 
a  person  becomes  a  retiree  rather  than 
an  employee  for  survivor  election 
purposes  on  the  date  that  annuity  begins 
to  accrue.  This  definition  would  conform 
with  the  definition  of  "time  of 
retirement"  for  survivor  election 
purposes  in  §  831.603. 

Proposed  §  831.112  would  allow 
pajrment  of  survivor  annuity  benefits 
directly  to  children  who  have  attained 
age  la  regardless  of  the  age  of  majority 
in  the  jurisdiction  where  the  child 
resides.  This  is  a  rule  of  administrative 
convenience  and  is  consistent  with 
other  Federal  policies,  such  as  the  voting 
rights  and  responsibilities  granted  18- 
year-olds  under  the  28th  Amendment 

These  proposed  regidations  also  make 
a  number  of  changes  in  Subpart  Q, 
which  deals  with  court  orders  requiring 
payment  of  civil  service  retirement 
benefits  to  legally  separated  or  former 
spouses.  The  most  significant  of  these 
changes  is  the  definition  of  "qualifying 
court  order,"  under  S  831.1704. 
Previously,  an  order  that  divided 
benefits  but  specifically  directed  the 
employee  to  pay  the  former  spouse  was 
not  considered  a  qualifying  court  order 
if  the  employee  objected  to  direct 
payment  by  OPM.  We  are  proposing  to 
amend  S  831.1704  to  make  such  orders 
qualifying  unless  the  court  expressly 
instructs  us  not  to  pay  the  former  spouse 
directly.  In  other  words,  in  die  absence 
of  a  specific  prohibition  within  the  court 
order  itself.  OPM  now  will  apportion  an 
employee's  retirement  benefits  based  on 
an  order  that  directs  the  employee  to 
pay  the  former  spouse — as  long  as  the 
order  is  otherwise  qualifying. 

The  amendment  proposed  in 
S  831.1705  would  require  people 
requesting  that  we  honor  court  orders 
affecting  ftiture  benefits  of  employees 
who  have  not  yet  retired  to  provide  the 
affected  employee's  current  address  so 
we  can  give  notice  of  our  intent  to  honor 
the  order. 

OPM  routinely  receives  state  court 
orders  requiring  payment  of  a  portion  of 
a  retiree's  dvil  service  retirement 
annuity  to  a  legally  separated  or  fonner 
spouse  and  reaches  an  "initiar'  decision 
concerning  the  validity  and  applicability 
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of  these  court  orders.  However,  before 
implementing  this  decision  (i.e..  starting 
court-ordered  payments),  current 
regulations  provide  the  retiree  a  30-day 
period  following  the  notice  diuing  which 
he  or  she  may  contest  the  court  order.  If 
contested,  payments  are  further  delayed 
until  all  administrative  appeals — 
including  an  appeal  to  the  MSPB — have 
been  exhausted.  Tbe  court-ordered 
payments  are  in  effect  "escrowed** 
during  the  entire  period. 

In  order  to  begin  the  payments 
required  under  5  U.S.C.  8345(j)  more 
expeditkmsty.  proposed  f  831.1?07  sets 
■p  one-step  decisionmaking  procedures 
for  handling  court  orders  that  affiect 
employee  retirements  benefits.  Parallel 
procedures  for  handling  order  awarding 
former  spouse  survivor  annuities  are 
adopted  in  proposed  {  831.1706.  Both 
sectiaos  require  us  to  review  the  order 
as  soon  as  we  have  received  <dl  the 
documentation  required  under 
S  831.170S.  This  is  a  change  from  the 
prior  rule  that  we  would  not  determine 
whether  an  order  is  qualifying  until 
benefits  became  payable. 

Both  sections  require  that  we  notify 
all  known  parties  affected  by  our 
decision  on  whether  the  order  is 
qualifying.  Decisions  under  these 
sections  will  be  executed  immediately  if 
beneGts  are  payable.  The  previous 
period  of  30  days  to  contest  the  OPM 
decision  is  eliminated.  An  affected  party 
who  disagrees  with  our  decision  may 
appeal  to  the  MSPB. 

To  allow  a  reasonable  time  for 
processing,  court  orders  tvill  be  applied 
only  to  benefits  accruing  on  or  after  the 
first  day  of  the  second  month  after 
receipt  of  the  required  documentation 
(S  831.1711(aK3]). 

Proposed  S  831.1709(c)  would 
eliminate  the  current  "escrow" 
requirement  while  the  validity  of  an 
order  is  being  challenged  in  court  The 
proposed  practice  is  to  honor  without 
delay  any  ordv  that  we  determine  to  be 
valid,  unless  a  court  directs  otherwise. 

Because  of  the  change  proposed  in  the 
definition  of  qualifying  court  order  in 
S  831.1704.  Guideline  V  in  AppendU  A 
of  Subpart  Q  is  no  longer  correct  or 
necessary,  and  we  are  proposing  to 
eliminate  it 

E.a  12291,  Fedard  Regolatfam 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
ofRO.  12291.  Federal  Regulation. 

Regnlatoty  FlBzUiility  Act 

I  certify  diat  these  regulations  will  not 
have  a  significant  economic  inijvn^  qq  a 
sirintantial  number  of  small  entities 
because  the  regulations  will  only  affect 


retirement  payments  to  retired 
Government  employees  and  spouses. 

List  of  SubjecU  in  5  CFR  Part  831 

Administrative  practice  and 
pTTx:edure.  Claims.  Disability  benefits, 
Firefighters,  Government  employees. 
Income  tax.  Intergovernmental  relations, 
Law  enforcement  officers.  Pensions, 
Retirement 

U.&  Office  of  Psraonnel  Uana9«fBeiit 
Conataao*  UooHE. 

Dmctor.  | 

PART  831-AETIREVENT 

According^.  OF%l  proposes  to  amend 
5  CFR  Part  831  as  follows: 

SubfMMt  A    AdnihiMjitloii  wnA 
QwMWl  Provisions 

1.  The  authority  citation  for  Subpart  A 
of  Part  831  continues  to  read  as  follows: 

Audnritr  5  U  &C.  8347;  $831,102  also 
issued  oadar  5  U.S.C  83M:  f  831.106  also 
issued  aadsr  5  U.S.C  S52a;  f  631.108  siso 
issued  under  S  U^C  8336(dn21. 

2.  In  I  831.109,  paragraphs  (a)  and  (g) 
are  revised  and  a  new  paragraph  (b)(3] 
is  added  to  read  as  folkrws: 


9831.109 
fsconskSenrtlon. 

(a]  Who  mayfih.  Except  as  noted  in 

paragraphs  (b),  (c).  and  (g)  of  this 
section,  any  individual  or  agency  whose 
rights  or  interests  under  the  Qvil 
Service  Retirement  System  are  affected 
by  an  initial  decision  by  OPM  may 
request  OPM  to  review  its  initial 
decision. 

(b)»*« 

(3)  A  decision  on  court  orders 
affecting  civil  service  retirement 
benefits  will  be  made  in  accardaaoe 
with  Subpart  Q  of  this  part 
•        •        •         •        • 

(g)  Competing  claimant*.  (1) 
Competing  claimants  are  applicanta  for 
survivor  benefits  based  on  the  service  of 
an  employee  or  Member  when — 

(i)  A  benefit  is  payable  based  on  the 
service  of  the  employee  or  Member,  and 

(ii)  Two  or  note  claimants  have 
applied  for  benefits  based  on  the  service 
of  the  employee  or  Member  and 

(iiij  An  OPM  decision  in  favor  of  one 
claimant  will  adversely  affect  another 
clainunt(s). 

[2]  In  cases  involving  competing 
claimants,  the  Associate  Director  or  his 
or  her  designee  will  issue  a  final 
decision  that  will  be  in  writing,  will  fully 
set  forth  findings  and  conclusions,  and 
will  contain  notice  of  the  right  to  appeal 
provided  in  S  83iaia  Copies  of  the  final 
decision  will  be  sent  to  sU  competing 
claimants. 


(3)(i)  When  OPM  receives 
applications  from  competing  claimants 
before  any  payments  are  made  based  on 
the  service  of  the  employee  or  Member. 
OPM  will  begin  payments  to  the 
claimant(8)  found  entitled  in  the 
deciaion  issued  under  paragraph  (g)(2)  of 
this  section. 

(ii)  When  OPM  does  not  receive  an 
application  from  a  competing 
claimant(s]  until  alter  another  person 
has  begim  to  receive  payments  based  on 
the  service  of  the  employee  or  Member, 
the  payments  will  continue  until  a 
decision  is  issued  under  paragraph  (g)(2) 
of  this  section.  When  a  decision  is 
issued  under  paragraph  (g)(2)  of  tills 
section,  OPM  will — 

(A)  If  OPM  affirms  its  earlier  decision, 
continue  payments  to  the  claimant(s) 
who  vras  originally  determined  to  ba 
entitied:  and 

(B)  If  OPM  reverses  its  earlier 
decision,  suspend  payment  to  the 
claimant(8)  who  was  originally 
determined  to  be  entitled  and 
immediately  begin  pajrment  to  the 
claimant(8)  determineNl  to  be  entitled  in 
OPM's  decision  ondo'  paragraph  (g)(2) 
of  this  section.  OPM  will  not  take  action 
to  collect  the  overpayment  until  the  time 
limit  for  filing  an  appeal  has  expired  or 
MSPB  has  issued  a  final  decision  on  a 
timely  appeal,  whichever  comes  later. 

3.  New  tS  831.111  and  831.112  are 
added  to  Subpart  A  to  read  as  followr 

S  831.111    DellnWons  of  anyloy— . 
(a)  Determinations  involving  an 
employee's  ability  to  make  a  depositor 
redeposit  For  purposes  of  making  a 
deposit  or  redeposit  imder  section  8334 
of  tide  5.  United  States  Code, 
"employee"  means — 

(1)  A  person  currently  employed  In  a 
position  subject  to  the  civil  service 
retirement  law;  and 

(2)  A  former  employee  (whose  annuity 
has  not  been  finally  adjudicated]  who 
retains  civil  service  retirement  annuity 
rights  based  on  a  separation  from  a 
position  in  which  retirement  deductions 
were  properly  withheld  and  remain  (or 
have  been  redeposited  in  whole  or  in 
part)  in  the  Civil  Service  Retirement  and 
Disability  Fund. 

(d)  Determinations  involving  tvrvivor 
benefits  at  an  employee 's  or  former 
employee's  death. 

(1)  "Employee"  for  pnrposes  of 
determining  a  person's  status  at  ttie  time 
of  death  means  that  the  employee  had 
not  been  separated  &om  the  service 
prior  to  his  or  her  death,  even  if  the 
person  had  applied  for  retirement  and 
the  application  had  been  approved. 

(2)  *T^etiree*'  or  "amraitanf  ftjr 
purposes  of  dstermfaung  a  person*8 
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status  at  the  time  of  death  means  that 
the  person  had  been  separated  bom  the 
service  and  had  met  all  the  requiremenU 
to  receive  an  aimuity  including  having 
filed  an  application  for  the  annuity  prior 
to  his  or  her  death. 

(c)  Determinations  involving  an 
election  of  survivor  benefits.  Except  as 
provided  in  paragraph  (b)  of  this  section, 
for  purposes  of  survivor  benefit 
elections,  a  person  ceases  to  be  an 
"employee"  and  becomes  a  "retiree"  or 
"annuitant"  on  the  date  when  the 
person's  snnuity  begins  to  accrue,  even 
if  that  date  is  before  the  date  of 
separation  from  service. 

1831.112   PaymantstecNMraa 

For  purposes  of  section  8345(e)  of  title 
5.  United  States  Code,  people  who  have 
attained  age  18  are  considered  adults 
regardless  of  the  age  of  majority  in  the 
jurisdication  in  which  they  reside. 

SubpMiCh-Court  Ordws  Aftacting 
Ctvl  8«rvto«  RaUrMMnt  BMi«ms 

4.  The  Buthority  citation  for  Subpart  Q 
of  Part  831  continues  to  read  as  follows: 


Aulkaritr  S  U.S.C  6347. 
1831.1703   [Amsndsd] 

5.  In  §  831.1703.  the  definition  of 
"Associate  Director"  is  revised  to  read 
as  follows: 

"Associate  Director"  means  the 
Associate  Director  for  Retirement  and 
Insurance  in  the  OPM  or  an  OPM 
official  authorized  to  act  on  his  or  her 
behalf. 


6.  In  i  831.1704.  paragraph  (cKl)  Is 
revised  to  read  as  follows: 

§831.1704    OusWying  court  onlsriL 
•        •        •        •        • 

(c)(1)  For  purposes  of  payment  fitMn 
employee  retirement  benefits,  the  court 
order  must  either  state  the  former 
spouse's  enti  dement  to  a  portion  of 
employee  retirement  benefits,  or  direct 
an  employee.  Member,  or  retiree  to  pay 
a  portion  of  employee  retirement 
benefits  to  the  former  spouse.  OPM  will 
not  pay  a  former  spouse  directiy  if  the 
court  order  expressly  instructs  OPM  not 
to  do  so. 

7.  In  5  831.1705,  paragraph  (b)(4)  is 
revised  and  a  new  paragraph  (b)(5)  is 
added  to  read  as  follows: 

1831.1705    Applications  by  formarspousa. 
*        *        •        •        » 

(b)  •  •  • 

(4)  The  current  mailing  address  of  the 
former  spouse;  and 


(5)  U  the  employee  has  not  retired 
under  CSRS  or  died,  die  current  mailing 
address  of  the  employee. 
*        •        •        •        • 

a  Sections  831.1707. 831.1708.  and 
831.1709  are  revised  to  read  as  follows: 

1831.1707    Procassino  court  ofdsrs 
aWscHnqamploysrstliainairtbsnams. 

(a)  Upon  receipt  of  a  court  order 
affecting  employee  retirement  benefits 
without  an  item  of  documentation 
required  under  §  831.1705.  the  Associate 
Director  will  notify  the  person 
submitting  the  order  wldch  item(8]  is 
necessary  to  document  the  claim  and 
that  the  claim  cannot  be  processed 
without  die  missing  item(s). 

(b)  Upon  receipt  of  a  court  order 
affecting  employee  retirement  benefiu 
with  all  the  documentation  required 
under  f  831.1705.  Uie  Associate  Director 
will  review  tiie  court  order  to  determine 
whether  it  is  a  qualifying  court  order 
under  {  631.1704  and  whether  the 
employee  or  Member  affected  by  the 
order  is  receiving  or  entiUed  to  receive 
employee  retirement  benefits. 

(c)  If  the  Associate  Director 
determines  that  the  order  is  not  a 

,  qualifying  court  order,  the  Associate 
Director  will  send  a  notice  to  the 
employee  and  a  final  decision  to  the 
former  spouse. 

(1)  The  notice  to  the  employee  will 
state  diat  OPM  has  received  a  court 
order  fix)m  the  former  spouse  but  OPM 
has  determined  that  the  court  order  is 
not  a  qualifying  court  order. 

(2)  "The  final  decision  to  the  former 
spouse  will — 

(i)  Acknowledge  receipt  of  the  court 
order 

(ii)  State  that  the  court  order  is  not  a 
qualifying  court  order  and  identify  the 
paragraph(8)  of  S  831.1704  under  which 
the  court  order  failed  to  qualify;  and 

(iii)  State  Uie  right  to  appeal  the 
decision  to  the  Merit  Systems  Protection 
Board  and  the  procedure  cmd  time  limit 
for  submitting  an  appeal 

(d)  U  the  Associate  Director 
determines  that  the  court  order  is  a 
qualifying  court  order  and  the  employee 
is  immediately  eligible  to  receive 
employee  retirement  benefits,  the 
Associate  Director  will  send  a  final 
decision  to  both  the  employee  and  the 
former  spouse. 

(1)  The  final  decision  to  the  employee 
will  state— 

(i)  That  OPM  has  received  a  court 
order  affecting  employee  retirement 
benefits  and  die  date  tiiat  OPM  received 
the  documentation  required  by 
S  831.1705; 

(ii)  The  applicable  law  and 
regulations  under  which  OPM  is 
required  to  comply  with  the  court  order; 


(iii)  That  the  order  is  a  qualifying 
court  order  under  apphcable  law  and 
regulations; 

(iv)  The  effect  that  compliance  with 
the  court  order  will  have  on  employee 
retirement  benefits; 

(v)  How  the  former  spouse's  share  of 
retirement  benefits  was  computed; 

(vi)  In  cases  affecting  annuify 
payments,  that  the  retiree's  annuify  %vill 
be  reduced  effective  widi  benefiU 
accruing  on  die  first  day  of  die  second 
month  after  OPM's  receipt  of  the 
required  documentation; 

(vii)  That  die  order  must  be  honored 
unless  entidement  terminates  under 
S  831.1709:  and 

(viii)  That  the  employee  may  appeal 
the  decision  to  the  Merit  Systems 
Protection  Board  and  the  procedure  and 
time  limit  for  submitting  an  appeal. 

(2)  The  final  decision  to  the  former 
spouse  will  state — 

(i)  That  OPM  has  received  die  court 
order  affecting  employee  retirement 
benefits  and  die  date  diat  OPM  received 
the  documentation  required  by 
I  831.1705; 

(ii)  The  applicable  law  and 
regulations  under  which  OPM  is 
required  to  comply  with  the  court  order; 

(iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
regulations; 

(iv)  How  die  former  spouse's  share  of 
retirement  benefits  was  computed; 

(v)  That  If  the  former  spouse 
disagrees  with  the  computation,  he  or 
she  may  appeal  the  decision  to  the  Merit 
Systems  Protection  Board  and  die 
procedure  and  time  limit  for  submitting 
an  appeal; 

(vi)  In  cases  affecting  aimuify 
pajrments.  that  the  former  spouse's 
share  of  die  retiree's  armuify  will  begin 
to  accrue  effective  on  die  first  day  of  the 
second  mondi  after  OPM's  receipt  of  die 
required  documentation  and  will  be  paid 
on  the  first  day  of  the  month  after 
accrual;  and 

(vii)  The  order  will  continue  to  be 
honored  unless  entidement  terminates 
imder  {  831.1709. 

(e)  If  the  Associate  Director 
determines  that  the  court  order  is  a 
qualifying  court  order  and  the  employee 
is  not  immediately  eligible  to  receive 
employee  retirement  benefits,  the 
Associate  Director  will  send  a  final 
decision  to  both  the  employee  and  the 
former  spouse. 

(1)  The  final  decision  to  the  employee 
will  state — 

(i)  That  OPM  has  received  a  court 
order  affecting  employee  retirement 
benefiu  and  the  date  when  OPM 
received  the  documentation  required  by 
S  831.1705; 
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(ii)  The  applicable  law  and 
regulatioas  under  which  OPM  is 
required  to  comply  with  the  court  order 

(iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
regulations: 

(ivj  The  eftect  that  oompliance  with 
the  court  order  will  have,  under  current 
law  and  regulations,  on  future  employee 
retirement  benefits,  when  payable: 

(vj  How  the  former  spouse's  share  of 
retirement  benefits  would  be  computed 
under  current  law  and  regulations: 

(vi)  That  the  order  must  be  honored 
unless  entitlement  terminates  under 
S  831.1709:  and 

(vii]  That  the  employee  may  appeal 
the  decision  to  the  Merit  Systems 
Protection  Board  and  the  procedure  and 
time  limit  for  submitting  an  appeaL 

(2)  The  final  decision  to  the  former 
spouse  will  state — 

(i]  That  OPM  has  received  the  court 
order  affecting  employee  retirement 
benefits  and  the  date  when  OPM 
received  the  documentation  required  by 
S  831.1705: 

(ii)  The  applicable  law  and 
regulations  under  which  OPM  is 
required  to  comply  with  the  court  order. 

(iii]  That  the  order  is  a  qualifying 
cotal  order  under  applicable  law  and 
reg\ilations: 

(iv)  How  the  former  spouse's  share  of 
retirement  benefits  would  be  computed 
under  current  law  and  regulations: 

(v)  That,  if  the  former  spouse 
disagrees  writh  the  computation,  he  or 
she  may  appeal  the  decision  to  the  Merit 
Systems  Protection  Board  and  the 
procedure  and  time  limit  for  submitting 
an  appeal: 

(vi)  That,  in  accordance  with 
S  831.1706,  nothing  is  payable  before 
employee  retirement  benefits  are 
payable  to  the  employee:  and 

(vii)  That  the  order  will  be  honored 
when  employee  retirement  benefits 
become  payable  unless  entitlement 
terminates  under  §  831.1709. 

$831.1708    Processing  court  orders 
affecting  survivor  annuity  bsnsflts. 

(a)  Upon  receipt  of  a  court  order 
affecting  survivor  annuity  beneGts 
without  an  item  of  documentation 
required  under  $  831.170S.  the  Associate 
Director  will  notify  the  person 
submitting  the  order  which  item(s)  is 
necessary  to  document  the  claim  and 
that  the  claim  cannot  be  processed 
without  the  missing  item(s). 

(b]  Upon  receipt  of  a  court  order 
affecting  survivor  annuity  benefits  with 
all  the  documentation  required  under 

S  831.1705.  the  Associate  Director  wiH 
review  the  court  order  to  determine 
whether  it  is  a  qualifying  order  nader 


S  831.17tM  and  wrbether  the  employee  or 
Member  affected  by  ttie  order  is 
receiving  employee  retirement  benefits 
or  has  died. 

(c)  If  the  Associate  Director 
determines  that  the  order  is  not  a 
qualifying  court  order,  the  Associate 
Director  will  send  a  notice  to  the 
employee  or  survivor  and  a  final 
decision  to  the  former  spouse. 

(1)  The  notice  to  the  employee  or 
survivor  will  state  that  OPM  has 
received  a  court  order  from  the  former 
spouse  but  OPM  has  determined  that  the 
court  order  is  not  a  qualifying  court 
order. 

(2)  The  final  decision  to  the  former 
spouse  will — 

(i)  Adowjwledge  receipt  of  the  court 
order 

(ii)  State  that  the  ctrart  order  is  not  a 
qualifying  court  order  and  the  law  and 
regulations  under  which  the  court  order 
failed  to  qualify:  and 

(iii)  State  the  right  to  appeal  the 
decision  to  the  Merit  Systems  Protection 
Board  and  the  procedure  and  time  limit 
for  submitting  an  appeal. 

(d)  If  the  Associate  Director 
determines  that  the  court  order  is  a 
qualifying  court  order  and  the  employee 
has  died,  the  Associate  Director  will 
send  a  final  decision  to  the  former 
spouse  and  other  claimant  whose 
interest  is  adversely  affected  by  the 
court  order. 

(1)  The  fmal  decision  to  any  other 
claimant  whose  interest  is  adversely 
affected  by  the  court  order  will  state — 

(i)  That  OPM  has  received  a  court 
order  affecting  the  survivor  annuity 
benefits  and  the  date  that  OPM  received 
the  documentation  required  by 
9  831.1705: 

(ii)  The  applicable  law  and 
regulations  under  which  OPM  is 
required  to  comply  with  the  court  order 

(iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
regulations: 

(iv)  The  effect  that  compiliance  with 
the  court  order  will  have  on  the 
claimant's  entitlement  to  benefits: 

(v)  That  the  order  must  be  honored 
unless  entitlement  terminates  xmder 
S  831.1709;  and 

(vi)  That  the  claimant  may  appeal  the 
decision  to  the  Merit  Systems  Protection 
Board  and  the  procedure  and  time  limit 
for  submitting  an  appeal. 

(2)  The  final  decision  to  the  former 
spouse  will  state — 

(i)  That  OPM  has  received  the  court 
order  affecting  the  survivor  annuity 
benefits  and  the  date  that  OPM  received 
the  documentation  required  by 
i  831.1705; 

(ii)  The  applicable  law  and 


regulations  under  which  OPM  is 
required  to  comply  with  the  court  order, 

(iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
regulations; 

(iv)  How  the  former  spouse's  survivor 
annuity  was  computed; 

(v)  That  if  the  former  spouse 
disagrees  with  the  computation,  he  or 
she  may  appeal  to  the  Merit  Systems 
Protection  Board  and  the  procedure  and 
time  limit  for  submitting  and  appeal; 

(vi)  That  the  survivor  aimuity  will 
begin  to  accrue  effective  on  the  first  day 
of  the  second  month  after  OPM's  receipt 
of  the  required  documentation;  and 

(vii)  That  the  order  will  continue  to  be 
honored  unless  entiUement  terminates 
under  S  831.1709. 

(e)  If  the  Associate  Director 
determines  that  the  court  order  is  a 
qualifying  court  order  aiul  the  employee 
is  alive  and  receiving  a  retirement 
annuity,  the  Associate  Director  will 
send  a  final  decision  to  both  the  retiree 
and  the  former  spouse. 

(1)  The  final  decision  to  the  retiree 
will  state — 

(i)  That  OPM  has  received  a  court 
order  awarding  survivor  annuity 
benefits  and  the  date  that  OPM  received 
the  documentation  required  by 
S  831.1705: 

(ii)  The  applicable  law  and 
regulations  under  which  OPM  is 
required  to  comply  with  the  court  order 

(iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
regulations: 

(iv)  The  effect  that  compliance  with 
the  court  order  will  have  on  annuity 
benefits  and  survivor  election; 

(v)  How  the  amount  of  reduction  to 
provide  the  former  spouse  annuity 
benefit  was  computed; 

(vi)  That  the  reduction  will  be 
effective  on  the  first  day  of  the  second 
month  after  receipt  of  the 
documentation  required  by  (  831.1705; 

(vii)  That  the  order  must  be  honored 
unless  entitlement  terminates  under 
9  831.1709:  and 

(viii)  That  the  employee  may  appeal 
the  decision  to  the  Merit  Systems 
Protection  Board  and  the  procedures 
and  time  limit  for  submitting  an  appeal. 

(2)  The  final  decision  to  the  former 
spouse  will  state — 

(i)  That  OPM  has  received  the  court 
order  awarding  survivor  annuity 
benefits  and  the  date  that  OPM  received 
the  documentation  required  by 
9  831.1705; 

(ii)  The  applicable  law  and 
regulations  under  which  OPM  is 
required  to  comply  with  the  court  ord^i; 
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(iii)  That  the  order  is  a  qualifying 
comi  order  under  applicable  law  and 
rewuluriuiis; 

tlv)  How  the  former  spouse  annuity 
benefit  wffl  he  computed: 

(v)  That,  if  the  former  spouse 
disagraes  with  the  oonqrataSon,  he  er 
she  nay  appeal  to  &e  Merft  Systems 
PrDteotioa  Board  end  the  procedure  «nd 
time  limit  far  submitting  an  appeal; 

(vi)  Than  oodnng  is  payaMe  before  Ae 
death  of  Ite  nstirec;  aad 

(vii)  That  the  order  will  be  honored 
unless  tmtitiemetU  tenuaates  aa^r 
9  631.1700. 

(f)  If  the  Associate  Director 
determines  that  the  court  order  is  a 
qualifying  court  order  and  <he  enyloyee 
has  not  retired,  tbe  Associate  Daector 
will  send  a  final  decision  te  beA  the 
employee  and  the  femer  spouse. 

(1)  The  final  decisioa  to  the  eaqpfeyee 
will  stale — 

(ij  That  OPM  has  noeived  •  court 
order  awarding  sarwvor  amud^y 
benefits  and  the  date  that  OPM  received 
the  doouawatatioa  neqiured  by 
9  831.170&: 

(ii)  llie  ^]pliciri>le  law  aad 
regulatioos  under  which  OMd  n 
required  to  ooinply  with  tlie  court  ordec 

(iii|  That  the  order  ts  a  ^naiifyiaB 
oaurt  order  onder  «ppiiciAle  law  and 
regulations; 

(iv)  T^e  effect  that  oonplioBux  with 
the  court  arderwiliMve,  mideri 
law  and  regidationB  on  fiitare  i 
benefits,  when  payabie: 

(v}  How  the  redactisa  in  fiitute 
annaty  benefits  wo^  be  computed 
under  current  law  Bid  tegaktians; 

(vi)  lint  the  order  awwt  be  lionored 
ludess  eatttlement  tenmnetes  wider 
9  831.1709:  and 

^▼ii)  That  the  employee  may  appeal 
the  decision  to  the  Merit  Systems 
Prstectron  Board  and  the  procedure  and 
time  fanit  for  submrttrng  an  appeal. 

(2)  The  final  decision  to  the  former 
spouse  will  state — 

(i)  That  OPM  has  leoeiwed  the  court 
order  awaixiing  aurvivar  benefits  and 
the  date  that  OPM  received  the 
dodunentatioQ  required  by  9  63U70S: 

(ii)  The  <tfiplio«ble  law  and 
regulations  ander  lalach  OPM  is 
required  to  coolly  with  theooart  otdec 

lUii)  That  <fe  onkr  is  a  quali^wig 
court  orderimder  applicable  law  and 
regulations: 

{iv)  How  the  fomer  apoase's  8«rv*vor 
anindly  betiefilB  w«bM  be  con^pnted 
under  ciuieiit  taw  and  regulations; 

{v}  That,  if  the  former  spouse 
disagrees  atifli  tbe  caaxpatotton.  tear 
she  mav  aoMnl  «•  ike  < 


Protection  Board  and  the  procedure  aad 
time  limit  lor  submrtUag  an  appeal; 

(vi)  That  nothing  is  payable  befoie  the 
deikdi  of  the  employee:  and 
(vii)  That  the  order  wiU  be  honored 
when  tbe  employee  dies  mdeas 
entiUement  tefainates  under  9  tSl.i:7BB. 
9  831.17OT   ^^'*'*"^*iH(  nf  fiiiiiiiii  sptmss 


taJOPM  will  terminate,  a  recutnng 
payment  oT  ar  a  fiituie  interest  in, 
employee  retirement  benefits  to  a  former 
spouse  whenever — 

{I]  Ibe  retiree  dies: 

{£)  A  oontemputauuuas  or  siAneqaenA 
coart  order  sopoaedes  or  sets  aside  (he 
qual^fjag  oeort  order  or  Andtn  tiwt 
OPM  step  -tbe  paymci^;  or 

(3)  Teimumlion  is  reqmred  by  the 
terras  ef  the  conrt  order  awarniing 
benefits  to  the  fui  aiei  spouse. 

(b)  OPM  will  terminate,  a  recurring 
payment  of  or  a  Zutiure  interest  in. 
survivar  annuity  benefits  to  a  former 
spouse  whenever — 

(Ij  llieiorBier  spouse  dies: 

(2)  The  famai  i  spaase  lemaiiies 
bdboe  attaiaing  age  5&; 

(3)  A  coMtea^Hiraneoes  er  srtmeqmnt 
court  order  deteraunes  that  the 
qaaKfying  «ourt  Older  awarding  the 
smrvwer  amufty  benefits  is  invaW:  or 

Hi  Termmafion  is  required  by  the 
terms  of  tbe  ccurt  order  awardii\g 
benefits  to  Ihe  former  spouse. 

(c)  OPM  win  honor  a  qualtfyiog  court 
order  that  appears  valid  on  its  face 
despite  the  pendency  of  aa  appeal  or 
other  attack  oa  tbe  validity  of  the 
fuali^ing  coort  onder  unlen  die  original 
or  revieadog  court  has  issued  a  stay  of 
the  qualifying  court  order  or  has  ordered 
OPM  AOt  (e  honor  tbe  quaiifying  coiot 
order  pending  the  ^ppelkte  nrootiateral 
review.  Aatamalic  stays  ander  etate  law 
will  not  be  bomired  usdess  (be  originel 
or  reviewing  oaart  issues  a  document 
snapeiidiag  die  effect  of  the  qualifying 
court  order  ponding  die  review  of  the 
qualifying  ootat  evder. 

V.  in  f  BSl.lTn,  paragraj^  ta)l3J  >» 
revised  to  read  as  follows: 


9831.17n 

(al  •  •  • 

(3}  Benefits  payaUe  to  a  lonaer 
spouse  from  a  setiree's  eanuity  b^gia  to 
accrue  ao  earlier  tbaa  the  first  day  of 
the  second  month  after  OPM's  receipt  of 
the  required  docuaientation.  and 
temiinate  no  later  than  the  last  day  of 
the  month  before  the  death  of  the 
rc^tiree. 


AppendbcAlD 
Guideiinas 


Coart 


10.  In  Appenifix  A  to  Sufbpart  Q  of 
Part  631,  Gmdeline  V  is  removed. 

(FSX)oc.«-aun  Aled  18-2»-«:  S:4S  ai^ 


NUCtEMR  WEQULATORT 


lOCRRPvtSe 
[Dociwt8lo.PnM  SB  461 

State  of  Maine;  FIHih)  of  Petition  lor 
Rulemaldng 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Receipt  of  Petition  for 
Rulemakiqg. 

SUMMnrv:  Tbe  Coamiission  is 
pubhsfhing  for  public  comment  this 
notice  of  recwpt  of  ape  tiflon  for 
rulemaking  dated  October  14, 1986. 
which  was  filed  with  the  Commission  by 
the  State  of  Maine.  TTre  petition  was 
doijfceted  by  the  Commission  on  October 
17, 1986,  and  has  been  assigned  Docket 
No.  PRM-80-46.  Tbe  pehtioner  requests 
that  the  Conmnssion  amend  its 
regulations  in  three  areas  pertaining  to 
emergency  planning. 

DAVC:  Submit  oommenls  by  March  Z, 
1987.  Conunent  received  after 'tfris  date 
will  be  oonaidered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  coraatents 
received  on  or  before  this  date. 
addresses:  Submit  coranents  ta: 
Secretary.  U,S.  Mudear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  For  a  copy  of  the  petition  write: 
Division  of  Rules  and  Records,  Office  of 
Administration,  4008 bO^B,  U.S. 
Nuclear  Regulatory  Comiaissioa. 
Washington,  DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT 
Micbad  T.  Lasar.  Acting  Chief,  Rales 
and  Procedures  Branch,  Division  of 
Rules  and  Records,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  (301)  492-7086  or  ToH  Free 
(800J  368-5642. 


L  Graands  forihe  Pefifion 

In  siyipartaf  die  three  areas  tbatAe 
petitiaaer  sa^aasted  be  amfniind.  Ibe 

petibooer  nfiam  that  nader  9  aa^tcKZ}. 
the  ■<■■■  ea 
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planning  zone  is  generally  about  10 
miles  in  radius  and  the  emergency 
planning  zone  for  the  ingestion  pathway 
is  an  area  about  50  miles  in  radius.  The 
petitioner  states  that  as  a  result  of  the 
Chernobyl  nuclear  disaster,  Russia 
evacuated  roughly  135.000  people  within 
a  19-mile  radius  around  Chernobyl,  and 
that  the  fallout  from  the  accident 
reached  all  over  Europe,  contaminating 
crops,  milk,  and  animals. 

llie  petitioner  further  states  that, 
notwithstanding  Three  Mile  Island  and 
Chernobyl,  the  nuclear  industry  has 
argued,  in  recent  discussions  in  the 
Advisory  Committee  on  Reactor 
Safeguards,  that  a  2-miIe  emergency 
planning  zone  is  sufficient  for 
evacuation  purposes. 

n.  Proposed  Amendments  to  10  CFR 
Part  50 

The  petitioner  proposes  that  (  50.47  be 
amended  to— 

1.  Expand  both  the  emergency 
planning  zone  for  the  plume  exposure 
pathway  and  for  the  ingestion  pathway; 

2.  Require  that  emergency  planning  be 
done  before  any  construction  of  a 
nuclear  facility  is  permitted  and  that  the 
governor  or  governors  of  any  affected 
State  approve  the  emergency  plans  as  a 
precondition  to  construction;  and 

3.  Require  that  offsite  emergency 
preparedness  findings  be  made  before 
any  fuel  loading  and/or  low  power 
operations  are  permitted. 

Dated  at  Washington,  DC  this  22d  day  of 
December  1988. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc.  86-29190  Filed  12-29-86;  8:45  am) 

BIUJNQCOOC  7tM-01-M 


SECURmES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parte  229  and  249 


[ReiMM  No*.  33-4681. 34-23912;  FSe  No. 
87-30-06] 

Dtodoaura  of  th«  Eftacto  of  Inflation 
and  Changes  in  Pricas 

AGENCY*.  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

summary:  The  Commission  proposes  to 

amend  its  ndes  governing  the  disclosure 
of  the  effects  of  inflation  and  changes  in 
prices  to  conform  them  with  the 
provisions  of  a  statement  of  financial 
accoimting  standards  that  has  been 
approved  for  issuance  by  the  Financial 
Accounting  Standards  Board  ("FASB"). 


TTiese  proposed  rules  would  amend 
Items  302  and  303  of  Regulation  S-IQ 
Item  9  to  Part  1  of  the  test  of  Form  20-F; 
and  Sections  501.05,  504,  and  505  of  the 
Codification  of  Financial  Reporting 
Policies.  The  Commission  is  proposing 
rule  amendments  at  this  time  to 
facihtate  its  prompt  action  on  a  final 
FASB  standard.  The  FASB  has  issued  an 
exposure  draft  that  would  eliminate  the 
requirement  for  companies  to  disclose 
supplemental  information  of  the  effects 
of  inflation  and  changes  in  prices  and 
the  Board  approved  final  issuance  of 
this  standard  on  December  2, 1986.  Such 
disclosure  requirements  apply  currently 
to  publicly  traded  companies  that  meet 
certain  size  tests.  The  Commission's 
rules  embrace  these  supplemental 
disclosures  by  allowing  registrants  to 
combine  these  disclosures  with  other 
disclosures  required  by  the  Commission. 
These  proposed  rule  amendments  will 
delete  references  to  the  FASB 
requirements  while  continuing  to 
encourage  registrants  to  voluntarily 
present  quantified  supplemental 
disclosures  on  the  effects  of  inflation 
and  changes  in  prices.  However, 
Regulation  S-K  will  continue  to  require 
registrants  to  discuss,  where  material, 
the  impact  of  inflation  on  their  financial 
statements  in  Management's  Discussion 
and  Analysis  ("MD&A").  These  existing 
niles  provide  for  considerable  flexibility 
in  the  form  of  a  narrative  discussion  of 
management's  views.  No  specific 
numerical  financial  data  need  be 
presented.  This  release  also  clarifies 
that  registrants  are  not  required  to 
indicate  in  their  Management's 
Discussion  and  Analysis  that  inflation 
has  no  material  impact  on  their  financial 
statements  when  such  is  the  case. 
Item  329.302  of  Regulation  S-K 
currently  indicates  that  information  on 
the  effects  of  changing  prices  on 
business  enterprises  shall  be  presented 
by  registrants  subject  to  the  reporting 
provisions  of  applicable  statements  of 
Financial  Accounting  Standards  issued 
by  the  FASB.  The  purpose  of  this  rule 
was  to  require  the  presentation  as 
supplementary  financial  information  the 
disclosure  called  for  by  SFAS  33.  as 
amended  on  various  occasions.  The 
Commission  interprets  this  rule  to 
encompass  the  most  recent  amendment 
to  SFAS  33  which,  in  effect,  makes  the 
presentation  of  this  data  voluntary  for 
financial  reports  filed  with  the 
Commission  after  December  2, 1986. 
DATE:  Comments  should  be  received  by 
the  Commission  on  or  before  January  29, 
1987. 

Aooness:  Conunents  should  refer  to  File 
No.  S7-30-86  and  be  submitted  in 
triplicate  to  Jonathan  G.  Katz,  Secretary, 


Securities  and  Exchange  Commission, 
Washington.  DC  20549.  All  comments 
will  be  available  for  public  inspection  at 
the  Conunission's  Public  Reference 
Room. 

FOR  FURTHER  INFORMATKM  CONTACT 

James  R.  Bradow,  Office  of  the  Chief 
Accountant  (202-272-2130).  or  Howard 
P.  Hodges,  Jr.,  Division  of  Corporate 
Finance  (202-272-2553),  Securities  and 
Exchange  Commission.  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 

FASB's  exposure  draft,  "Financial 
Reporting  and  Changing  Prices"  (dated 
September  30, 1986),*  provides  a 
summary  of  Statement  of  Financial 
Accounting  Standards  No.  33  as  well  as 
the  Board's  and  others  activities  in 
reviewing  this  Statement  since  it  was 
introduced  in  1979.  Statement  of 
Financial  Accounting  Standards  No.  89. 
approved  by  the  FASB  on  December  2, 
1986,  adopts  the  provisions  of  this 
Exposure  Draft  with  no  substantive 
changes.*  This  Statement  is  effective  for 
financial  statements  issued  after 
December  2, 1986.  The  FASB  received 
substantial  input  in  response  to  its 
decision  to  commit  itself  to  a 
comprehensive  review  of  SFAS  33  five 
years  after  its  issuance  in  1979.  SFAS  89. 
which  is  the  result  of  this 
comprehensive  review,  eliminates  the 
requirement  to  present  supplementary 
information  on  the  effects  of  changing 
prices  while  continuing  to  encourage 
reporting  of  this,  or  similar,  information. 
This  Statement  includes  guidelines  on 
measurement  and  presentation  of 
supplementary  information  on  the 
effects  of  inflation  and  changing  prices 
for  those  enterprises  that  wish  to 
continue  making  the  disclosures.  These 
guidelines  are  principally  a  codification 
of  the  ciuTcnt  FASB  standards  dealing 
with  disclosure  of  inflation-adjusted 
information.  SFAS  89  indicates, 
however,  that  entities  are  not 
discouraged  from  experimenting  with 
other  forms  of  disclosure. 

The  Commission  has  issued  various 
releases  relative  to  the  presentation  of 
inflation-adjusted  information.  On 
March  23. 1976,  the  Commission  issued 
Accounting  Series  Release  No.  190  that 
mandated  disclosure  of  replacement 
cost  data  for  certain  registrants.  In  that 
release,  the  Conunission  encouraged 


■  Copies  of  Um  Expo«ure  Draft  are  available  from 
tlie  Financial  Accounting  Slandarda  Board.  High 
Ridge  Park.  P.O.  Box  3621.  Stamford.  Connacticut 

oeeos-0821. 

*  This  Anal  Statement  i«  expected  to  be  available 
from  the  FASB  around  December  2a  IflSS.  See  prior 
footnote  for  information  on  requesting  copiea  of 
FASB  documenu. 

/ 
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experimentation  with  xe|>laceimeDt  cost 
diaclosuies  and  permitted  cenaidtrable 
flexibility  in  the  way  flie  disclonirM 
could  be  displayed.  To  encourage 
development  of  these  disdusures  in 
good  f aiA,  the  Coomnssien  in 
Accoon^  Series  ndease  No.  2BS 
(December  9.  ttn)  prarided  a  "mSt 
harbor"  4e  Ihoee  regi«tnratB  Ihat 
ftisrlnsnd  ■iirh  iaforiiiatiiai  Tliwi  "■afu 
harbor"  nlaa  wcm  mtfaadtd  in 
AooauBttag  Series  Aalaaac  No.  287 
(Rsbniaiy  17. 1981J  aod  wiU  KBMia  te 
place  for  tkose  eagiatraiiu  that  pievide 
voluntary  diitnifftiiro  of  infUtian 
adjusted  iafermatioa  aa  diaowaed  m 
this  release. 

Accounting  Series  Release  No.  299 
(SeptenAier  28, 1981)  indicated  the  need 
for  all  re^stmuts  to  piovlde  a 
meanin^iiu  discnsshin  of  tiie  effects  of 
changing  prices  on  the  registrants 
business  as  part  of  their  Man^gemenf  s 
Discusnon  and  Analysis.  Tliat  release 
coirtains  Tariaus  iihnrtrafiom  of  the 
t>'pes  of  narrative  ffisdueures  made  by 
registrants  In  their  MD&A.  Hhose 
ilknftr^oRS  AmM  conVmn  to  be  usefd 
to  registrants  when  reepontfing  to  tlie 
requirements  of  Item  909(8)  of 
Regaletion  S-K  with  reyud  to  disLlusuie 
9t  tlie  Hnpact  ot  inflation,  nowerer,  item 
303(a)  lioies  not  reqsire  registrants  to 
discuss  Ihe  nipect  of  iidaden  when 
sw^  impact  dees  not  nateriaHy  aSect 

I%a  OMBmismoR  ooncna  wMi  the 
FASB  in  aacouragng  wcpwiaealathm 
witti  <disoleaui>eB  OB  iw  iB^NRst  ef 
inflation  «n  financial  atalemeirts.  whfle 
Teminriiag  lagiBtranlt  that  any  aach 
disduawas  aead  <q  pseserit  a  hnlawned 
pictnra  of  dw  ia:q»ctB  af  Mla6«R  and 
not  be  misieadiBg.  Iteat  30a(a)  of 
RegulatioB  &-<K  mnriaiirn  to  tMaw 
rofialB^Bts  tbat  efect  la  vafamtan^ 
disclose  quantified  aappiaauntal 
informaSioa  on  tke  elkcts  of  f!*M»<g«^ 
pnoes  So  ettner  oaariiiae  aadi 
presentation  wttk  Ikek  MDkA.  or 
inobtde  it  aUewfaere  ia  tkair  taonnd 
report  with  appuiyinaie  oosa- 
ttJKtf  nr  in  Id  ina  JiflMkA, 

Regidato^  ftexftiffity  Ad  Ca^SRcaHon 

Puiaaaat  to  saotioa  ^OifbJ  af  At 
R^idatocy  HexibiliJy  Act  ffi  U&C 
605^  dieCbairmaa^theGaaiMssicn 
has  certified  that  Ate  jimjoarri 
amendBKRts  %KiU  aot,  if  "'^irytird.  kava  a 
a^gnificaat  impart  oa  a  nuhalsatini 
•"•— ^°"  irf  small  nntitira  Thin 
certification,  jpAirfinfl  the  rraaons 
Ikrnfnrn  is  nttnttari  In  Ihis  wiiiMti 


The  Commission  invites  written 
comments  en  &e  psc^pased  amendaunts 
as  described  bereliLAusuaat  to  sactioa 


23(a)  of  the  Securities  giM*«Mnp  Act,  Ae 
Commission  has  considered  She  iaapaot 
of  these  proposals  on  competitioa  and  is 
not  aware  at  this  time  of  ai^  hiirfV;xi 
that  the  proposals,  if  adopted,  would 
inipQDeoBOOBipelfBoB.Tiatwnier,  4ie 
Comaasaioa  sponiftcaHy  iBvttes 
comflaeata  as  ta  swha&er  the  praposed 
amendamats  weald  have  an  advccse 
ntf^>t  "-  "TTyrlititMi  rttiaawntn  nn  thia 
inquiry  wtt  he  naasidaned  by  the 
^'•""''•"~-  i"  mtniiyMg  ydik  its 
responsibihtiaa  under  the  Act  {17  CFJL 
72t  ffg?fai  i 

List  of  Sul^atls  in  T7Cnt  ftrts  229  and 
249 


Reporting  aad  racei 
rtfuiiaaients,  Seointies. 

Text  'dt  Vrqpoaad  Kolas 


iaacoBBdamja  wish  Aafasagohig.  Title 
17,  Cfaafiasr  il.  of  ^  Code  cT  Adeial 
Regulations  is  proiMiaed  to  be  amended 
as  follows: 

PART  22»-STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933. 
SBCttRineSEXOHMIGE  ACTOF 1984 
AND  ENERGY  POUCV  AMD 
CONSERVATION  ACTOF  M7S- 
REGULATION  S-K 

1.  The  audiority  dtaion  far  Part  X2B 
continues  to  read,  in  part  as  follows: 

Authority:  Sees.  B,  7,  B,  10.  TS[ei],  48  Stat  78, 
79,  81.  85;  sees.  12. 13. 14.  l&(d).  2a(aj.  -M  StaL 
892,  894,  901;  sees.  205.  209.  48  Stat  906.  908; 
sec  203(a).  49  SUt  7(K  aecs.  X  3. «.  48  Stet 
1375, 1377, 1379;  see.  301,  54  Stat.  857;  sees.  8, 
202,  68  Stat  acaak  100.3,4,  S.  a,  TB  Stat 

5M  iafc««.y»^»»s;— ci.wsaa.Ma; 

sees.  1,  2. 3. 82  Stat  454,  45S;«ms.  t.1, 9-6, 
28(e)  84  Stat  1435. 1497;  Bee.  105(b)  88  SUt 

isoK  ncB. «.  a.  m  n,  OBSut  117. 138.  US, 

155;  15  U.S.C  77f.  77g.  77h,  77*.  77s(b),  JW. 

9fim  ZfiB    Tmr  J^    Slkm»Mi^l 


9229JB1 

K*  ^Jr  VSMRflBD^  xa^  IfinlUCU'OnS  TO 

redecigHa^  yarayaphs  t  ftrea^  B  as 
paiayaf^is  3  flvoa^.7. 


3.  By  amendag  {  228  J6Z  to  lemove 
paragPBfii  fb)  «i^  rodteignate 
paragrsfii  ^  as  ^ara^afAi  {b)  oF 

S  229.102. 

4.  By  amending  5  229.903  by  revising 
paragiajtiln  B  and  9  to  ■fee  timtmctians  to 
Paragraph  aaS(a)  to  read  as  foBows: 

S  229.303 

condtUon  and  raauKs  of 

(aj  lAnf jSmo/ jeooB. 


maytnceMaveReiAstn 
ai  ynoBS  M  wnM^ver 


circumatances.  All  that  ia  required  is*  Mef 
textual  presentation  of  management'!  views. 
No  specnc  mmericm  noaaciBl  data  need  be 
presented  except  as  Rule  3-4D(c)  of 
RegulatioaSnXff  2ll]L»-aQM  af  dite  c^qttar) 
otherwise  requires.  However,  registrants  may 
sftecl  to  ^iiMmlarilv  4isdsae  sianiiltiBifliilaJ 
information  on  the  effects  iifiiiiiii^iigjiliw 
as  provided  ibr  in  Statamant  of  Kaanotal 
Accountii^  Staadaids.No.  4B,  "Finnnrisi 
Reportiqg  and  rhat^nj  Vrit-^m"  "^^hn'^gh 
other  supplemaataldiaalaauisa.  Ihe 
Commiaaion  ennonrages  ej^Mcimentatiaa 
with  these  disdosures  on  order  to  provide  the 
most  ineaDin^id  presentation  sf  the  iwip»«-« 
Of  price  dhanges  on  The  rea^tianrs  Tinangfll 
statementm. 

a.  Ke^Btradts  that  detA  Id  disclose 
suppleunntHry  tuf uniiatioD  on'Ae  effects  of 
>iliwiigiiig  prices  may  comtiine  such 
explflUBuuiiB  wltli  oie  oisciissiuu  and 
aoalyts  seqcired  puisuaut  totius  hem  or 
may  vuppiy  sodi  infomafieD  separately  wttii 
ap^PSf^nBVe  CKia^iefweBcse. 


PART  249-FORIIS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

S.  Tie  au&ority  citation  for  Pari  249 
continues  to  read  as  Zollowa: 


U.SiC7aa,  at  sa«. 


otlieiMae 


S  249.220   lAmaodad] 

■l  By  anendfa*  Fan  29<F,  f  M9.22i[I) 
by  removiag  ysngtai^  9  tmder  Aem  9 
and  redesigRBting  paragraphs  9, 20. 11 
and  12  as  paragra]^  B.  9. 10  and  11. 

CocfificaaaaDpMi 

Hie  'CodlficBlion  of  FInandal  KeporQag 
PolideS"  announced  tn  Tlnancii^  Repofliqg 
Release  1 1  April  IS,  1882}  ^97  FR  21tJMj  is 

tXpuSteuTO! 

1.  Delete  d»  texit  of  eM  1  mA.a.  eniilied 
as  follows: 


laMeLa 

2.  Add  new  {  S01.06.a.  as  follows: 

SPlMS.a.    Cenend. 

The  Commission  believes  that  management 
for  all  re^stered  compames  Should  focus  on 
tiaaslaliqg  Iha  pnSitirily  rnirfiisii^  saualion 
eonceming  Inflation  into  a  meaningful 
discussion  of  the  effects  of  changing  prices  on 
the  legist!  aut^  business.  Consequently.  Item 
309  m^oires  tint  Tegtstrants  Indnde  at  least  a 
nan^^re  uSscussiou  oi  me  eliects  Of  tnliatluB 
and  ckeni^  prices.  Where  materislT%e 
Coaumsaieii  V  et^ective  is  to  eacH  useun 
maoiMPBe  ^oooennag  tte  ^oipact  ^m  nsarliuu 
wahort  jnying  aa  uaiiue  oenputotiuiial 
burian.  legist  iQiHs  may  <4ec«tepnwiWs 
sq^laaBatBl  litntaame  «B  Iha  effacas  «r 

in  SFAS  89,  'VbnwcMl  iiepof«k««id 
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Changing  Pricea,"  or  otherwlM.  Registranta 
that  elect  to  include  these  tupplemental 
disclosures  are  allowed  to  provide  a  croaa 
reference  to  the  location  of  such  information. 

3.  Delete  the  text  of  old  i  901.0&e..  entitled 
as  follows: 

501.05.0    Impact  of  Inflation  on  Plant  Assets 
and  Depreciation. 

4.  Add  new  |  S01XS.ft,  as  foUowK 

501.0S.e    Impact  of  Inflation  on  Plant  Assets 
and  Depreciation. 

Under  generally  accepted  accounting 
principles,  companies  record  plant  asaeta  at 
actual  cost  and  allocate  these  coats  to  income 
over  the  assets:  useful  Uves.  During 
inflationary  periods,  therefore,  depreciation 
charges  are  understated  and  net  income 
overstated  under  the  historical  cost  model  to 
the  extent  that  the  current  costs  of  plant 
assets  exceed  original  costs.  The  Commission 
encourages  narrative  discussion  of  the  extent 
of  the  difference  between  historical  cost  and 
current  cost  Information  on  relative  asset 
ages  can  also  assist  users  in  developing  their 
own  estimates  of  price-adjusted  amounta. 

5.  Delete  the  second  paragraph  of  section 
504,  entitled  as  follows: 

504  Selected  Financial  Data 

S.  Include  in  section  504  the  following  as 
the  new  second  paragraph: 

The  deletion  of  summary  of  operations  and 
the  substitution  of  selected  Financial  Data 
reflected  the  Commission's  concern  that 
operations  summaries  duplicated  information 
otherwise  available  in  income  statements 
and  may  have  unduly  emphasized  income 
over  other  enterprise  performance  measures. 
The  Commission  recognizes  that  a  detailed 
specification  of  the  contents  or  format  of  a 
summary  might  not  cure  the  preceived 
deficiencies.  Accordingly,  the  revisions  strike 
a  reasonable  balance  between  specified 
content  and  a  flexible  approach  which 
permits  registrants  to  select  the  data  which 
best  indicates  performance.  For  example, 
those  registrants  who  present  information 
relating  to  the  impact  of  inflation  and  current 
prices  on  their  business  are  encouraged  to 
combine  this  information  with  the 
information  required  by  the  rule. 

7.  Delete  the  text  of  old  section  506,  entitled 
as  follows: 

505  Information  on  the  Effects  of  Changing 
Prices 

8.  Add  new  section  505.  aa  follows: 

505    Information  on  the  Effects  of  Changing 
Prices 

The  Commission  provides  a  safe  harbor 
rule  for  information  on  the  effects  of  changing 
prices  disclosed  by  registrants  ptirsuant  to 
Item  303  Regulation  D-K  relating  to  the 
management's  discussion  and  analysis.  This 
safe  hartMT  was  provided  by  amendment  of 
the  previously  existing  safe  harbor  rule  for 
projections  (adopted  as  a  part  of  the  rules 
and  regulations  under  the  various  Securities 
Acts)  to  extend  its  coverage  to  information 
on  tha  effects  of  r.hang<ng  prices. 


By  The  Commission. 
lonatban  G.  Katx. 
Secrstoo'- 
December  18, 1988. 

Regulatory  Flexibility  Act  CertificatioQ 

I,  John  S.R.  Shad,  Chairman  of  the 

Securities  and  Exchange  Commission, 
hereby  certify,  pursuant  to  5  U.S.C. 
flOS(b)  that  the  proposed  amendments  to 
Regulation  S-K  and  Form  20-P  to 
eliminate  mandated  disclosure  regarding 
inflation  and  changes  in  prices, 
contained  in  Securities  Act  Release  No. 
6681  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  reason  for 
this  certification  is  that  the 
amendments,  if  adopted,  do  not  and  will 
not  affect  small  entities.  Registrants 
volimtahly  providing  such  information 
under  the  proposed  amendments  would 
be  permitted  to  discuss  the  effects  of 
inflation  and  changing  prices  in  any 
appropriate  maimer. 
John  SJl.  Shad, 
Chairman. 
December  18. 1988. 

[FR  Doc.  8fr-29ige  Filed  1^-29-86;  &45  am] 

MUJNQ  COOC  SOIO^VH 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310  and  314 
[Docket  Na  MN-0392] 

Revision  of  Rules  Governing 
Postmarfcetlng  Reporting  of  Adverse 
Drug  Reactions 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  the  regulations  governing  the 
postmarketing  reporting  of  adverse  drug 
reactions.  Specifically,  the  agency  is 
proposing  to  modify  the  regulation's  15- 
day  Alert  reports.  The  proposed  changes 
would  focus  FDA's  prompt  review  on 
those  reports  that  are  truly  significant  in 
order  to  provide  more  safety  to  people 
who  use  therapeutic  medicinals.  In 
addition,  the  agency  is  proposing  to 
clarify  the  reporting  obligations  of  a 
drug  Arm  conducting  a  clinical  or 
epidemiological  study  with  a  marketed 
drug.  The  changes  are  intended  to 
improve  the  effectiveness  of  the  adverse 
drug  reaction  reporting  process. 
DATK  Comments  by  March  2. 1987. 
ADOWHS.  Written  conunents  to  the 
Dockets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration, 
Room  4-62.  5600  Fishers  Lane,  Rockville. 
MD  20857. 

FOR  RiRTXCR  INFORMATION  CONTACR 

Steven  H.  Unger,  Center  for  Dnigs  and 
Biologies  (HFN-362),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-295-8049. 

SUPPLEMCNTARY  INFORMATION:  FDA  is 
proposing  several  changes  to  the  rules 
governing  the  reporting  of  adverse  drug 
experiences  associated  with  the  use  of 
marketed  new  drug  products  to  improve 
patient  safety  by  improving  the 
effectiveness  of  FDA's  postmarketing 
surveillance  of  these  products. 

The  Primary  purpose  of  FDA's 
adverse  drug  experience  reporting 
system  is  to  signal  potentially  serious 
safety  problems  with  marketed  drugs, 
focusing  especially  on  newly  marketed 
drugs.  Although  premarket  testing 
discloses  a  general  safety  profile  of  a 
new  drug's  comparatively  common 
adverse  effects,  the  larger  and  more 
diverse  patient  populations  exposed  to 
the  marketed  drug  provides,  for  the  flrst 
time,  the  opportunity  to  collect 
information  on  rare,  latent,  and  long- 
term  effects.  Signals  are  obtained  from  a 
variety  of  sources,  including  reports 
from  patients,  treating  physicians, 
foreign  regulatory  agencies,  and  clinical 
investigators.  Information  derived  from 
the  adverse  drug  experience  reporting 
system  contributes  directly  to  increased 
public  health  protection  because  such 
information  enables  FDA  to  make 
important  changes  to  the  product's 
labeling  (such  as  adding  a  new  warning) 
and.  when  necessary,  to  initiate  removal 
of  a  new  drug  from  the  market. 

The  current  regulations  (21  CFR 
314.80)  require  that  a  drug  manufacturer 
(and  any  other  person  whose  name 
appears  on  the  labeling  of  a  drug 
product)  make  a  15-day  "Alert  report" 
for  (1)  any  adverse  experience 
associated  with  use  of  its  product  that  is 
both  serious  and  unexpected;  and  (2) 
any  significant  increase  in  the  frequency 
of  any  adverse  drug  experience  that  is 
both  serious  and  expected.  Other 
adverse  experiences  are  required  to  be 
reported  at  quarterly  intervals  for  the 
first  3  years  following  approval,  and 
annually  thereafter.  The  regulations 
define  "serious,"  "unexpected."  and 
"increased  frequency"  in  order  to  clarify 
the  IS-day  reporting  requirement.  These 
regulations  were  published  in  the 
Federal  Rasbter  of  February  22. 1985  (50 
FR  7452),  and  become  effective  August 
22. 1985.  A  minor  change  to  the 
definition  of  "increased  frequency"  was 
published  in  the  Federal  Register  of  July 
3, 1986  (51  FR  24476). 
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An  important  distinction  between 
periodic  submissions  and  the  15-day 
Alert  report  is  that  the  15-day 
designation  separates  out  those  reports 
that,  because  of  their  potentially  serious 
implications  for  patient  safety,  are  to 
receive  intensive,  direct  evaluation  by  a 
health  care  professional  in  FDA.  In 
conti-ast.  periodic  reports  are  handled  in 
a  more  automated  way.  Here,  the 
summary  of  each  periodic  report  is 
reviewed  by  a  health  care  professional, 
and  the  reports  themselves  are  entered 
into  the  computer  file  where  they  can  be 
retrieved  when  there  is  a  suspicion  of  a 
problem  with  either  the  drug  or  the  type 
of  reaction  identified  in  the  report. 

Thus,  reports  of  already  labeled 
reactions  are  stored  for  future  reference. 
Such  storage  is  appropriate  because 
labeled  reactions  are  already  known 
and  described  in  the  product's  label,  and 
the  agency  routinely  reviews  the 
computer  file  for  each  drug  as  an  added 
precaution. 

Conversely,  the  reports  that  receive 
the  most  attention,  the  15-day  Alert 
reports,  are  intended  for  reports  of 
serious,  unlabeled  reactions.  When  a 
serious,  tmlabeled  reaction  is  reviewed 
by  FDA  staff,  the  computer  file  is 
checked  to  see  if  other  similar  reactions, 
described  in  15-day  or  periodic  reports, 
have  been  received.  Because  of  the  high 
significance  of  15-day  Alert  reports,  it  is 
crucial  that  they  not  be  mixed  with  less 
important,  more  routine  reports.  If 
significant  reports  are  diluted  with  a 
mass  of  relatively  routine  and 
nonsensitive  reports,  or  incomplete  and 
poorly  documented  reports,  true  signals 
that  may  justify  FDA  action  (such  as 
product  labeling  revisions)  may  be  lost, 
or  at  a  minimum  unduly  delayed, 
thereby  leading  to  less  patient 
protection. 

The  intent  of  the  proposed 
modifications  is  to  facilitate  the 
identification  of  truly  important  signals 
and,  thus,  make  the  drug  surveillance 
system  more  effective  in  helping  FDA 
take  prompt  and  appropriate  action  on 
marketed  drug  products  in  order  to 
improve  public  health  protection.  As 
described  below,  FDA's  experience  over 
the  past  year  has  been  that  large 
volmnes  of  either  duplicative  or 
nonserious  reports  have  been  reported 
as  15-day  Alert  reports.  Indeed,  during 
1986,  between  25  percent  and  40  percent 
of  the  approximately  40,000  reports 
submitted  by  manufacturers  were  15- 
day  reports.  This  influx  of  nonserious, 
duplicative,  or  incomplete  reports 
seriously  hinders  FDA's  ability  to  detect 
signals  of  serious  reactions  in  a 
systematic  and  effective  manner.  The 
proposed  changes  are  described  below. 


1.  Revision  of  the  Definition  of  "Serious" 
Advene  Experiences 

As  noted  above,  the  current 
regulations  require  the  marketer  of  a 
new  drug  product  to  report  to  FDA  any 
adverse  drug  experience  that  is  both 
serious  and  unexpected  no  later  than  15 
days  after  learning  of  the  experience.  A 
"serious"  adverse  experience  is  defined 
as  "an  adverse  drug  experience  that  is 
hfe-threatening.  is  permanentiy 
disabling,  requires  in-patient 
hospitalization,  or  requires  prescription 
drug  therapy."  In  addition,  an  adverse 
drug  experience  with  one  of  the 
following  outcomes  is  always 
considered  serious:  death,  congenital 
anomaly,  cancer,  or  overdose."  Thus,  an 
adverse  drug  experience  is  "serious"  if  it 
results  in  any  of  the  outcomes  listed  in 
the  definition. 

The  agency  is  proposing  to  delete 
"requires  prescription  drug  therapy" 
from  the  definition  of  "serious"  adverse 
drug  experience.  The  agency  has  found 
that  the  "requires  prescription  drug 
therapy"  element  of  the  definition  has 
resulted  in  the  submission  of  large 
numbers  of  15-day  reports  that  either 
are  too  preliminary  to  be  informative  or 
are  not  sufficientiy  severe  to  warrant 
consideration  as  a  15-day  report.  In 
addition,  because  almost  all  important 
and  severe  reactions  requiring 
prescription  drug  therapy  also  satisfy 
other  criteria  of  seriousness  (in  that,  for 
example,  they  result  in  hospitalization 
or  death),  the  most  significant  reactions 
will  continue  to  be  reported  to  FDA  as 
15-day  reports  even  in  the  absence  of 
the  prescription  drug  therapy  criterion. 
In  the  very  few  cases  where  this  is  not 
so.  instances  of  the  same  reaction  with 
other  patients  that  do  meet  other  criteria 
for  "serious"  (because,  for  example,  the 
other  patients  were  hospitalized)  can  be 
anticipated.  Moreover,  reactions  that  do 
not  satisfy  any  of  the  criteria  of 
"serious"  will  still  be  reported  to  FDA  in 
periodic  reports  (quarterly  during  the 
first  3  years  of  marketing  a  new  drug), 
and  become  part  of  the  agency's  more 
comprehensive  data  base.  The  only 
difference,  therefore,  is  the  reporting 
time  and  not  whether  the  adverse 
reaction  is  reported. 

For  purposes  of  postmarketing 
surveillance,  the  limited  informational 
value  of  "prescription  drug  therapy" 
reports  is  illustrated  by  the  fmdings  of 
an  agency-conducted  study  of  237 
consecutive  applicant-submitted  reports 
of  adverse  experiences  classified  as 
"serious"  solely  because  the 
experiences  resulted  in  prescription  drug 
therapy.  The  agency  found  that,  of  these 
237  reports,  only  2  conveyed  a  signal 
about  a  drug  product  that  was  arguably 


serious  and  diat  was  not  also  conveyed 
contemporaneously  either  by  other  15- 
day  Alert  reports  or  by  other  means 
(e.g.,  through  reports  in  the  medical 
literature).  Moreover,  because  both  of 
these  reports  were  for  products 
approved  within  the  previous  3  years, 
the  signals  would  have  been  received  by 
the  agency  relatively  soon  thereafter  in 
quarterly  reports.  Reports  under  the 
heading  of  requiring  treatment  with  a 
prescription  drug  submitted  as  "serious" 
15-day  Alert  reports  included  such 
reactions  as  hiccups  (treated  with  an 
antibiotic)  and  joint  pain  (treated  with 
an  antihypertensive). 

A  second  agency  study  disclosed 
similar  results.  In  the  second  study,  the 
agency  looked  at  141  consecutive    , 
applicant-submitted  reports  of  reactions 
classified  as  serious  only  by  the 
criterion  of  requiring  prescription  drug 
therapy.  Of  these  141  reports,  only  1 
represented  a  potentially  important 
signal  that  was  not  conveyed  by  other 
reports  based  on  criteria  other  than 
"requiring  prescription  drug  therapy." 
Once  again,  this  one  signal  would  still 
have  been  received  through  the  periodic 
report  if  a  15-day  report  had  not  been 
required.  Copies  of  these  two  FDA 
studies  have  been  placed  on  file  in  the 
docket  for  this  proposed  rule  in  the 
agency's  Dockets  Management  Branch. 

In  conclusion,  the  change  proposed  in 
the  defuiition  of  "serious"  is  designed  to 
make  the  adverse  drug  reaction  system 
more  likely  to  detect  important  signals 
rapidly.  In  this  way,  this  change  is 
designed  to  make  the  system  a  more 
effective  public  health  tool  because  the 
system  would  be  more  sensitive  to  early 
warning  signals.  With  this  revision,  the 
definition  of  "serious"  would  read  as 
follows:  "  'Serious'  means  an  adverse 
drug  experience  that  is  fatal  or  life- 
threatening,  is  permanently  disabling, 
requires  inpatient  hospitalization,  or  is  a 
congenital  anomaly,  cancer,  or 
overdose." 

n.  Obligations  of  a  Sponsor  Conducting 
a  Clinical  Study 

Currentiy,  the  holder  of  an  approved 
marketing  application  for  a  drug  product 
who  sponsors  a  postmarketing  clinical 
study  of  that  drug  under  an 
investigational  new  drug  application 
(IND)  is  subject  to  the  adverse  drug 
reaction  reporting  requirements  of  both 
the  IND  regulations  (Part  312)  and  the 
new  drug  regulations  (Part  314).  Under 
the  IND  requirements,  the  sponsor  must 
report  to  its  IND  file  "any  fmdings 
associated  with  use  of  a  drug  that  may 
suggest  significant  hazards, 
contraindications,  side-effects,  and 
precautions  pertinent  to  the  safety  of  the 
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drug";  "aianning"  findiiigs  must  be 
reported  innnediatsly.  (Se«  21  CFR 
312.1(aK6)-)  (Althou^  "associated  with 
use  of  a  dnig"  is  not  defined  under 
current  I^fD  regulations,  the  IND 
Rewrite  proposed  rule  stated  the 
agency's  understanding  of  tfa«  term, 
defining  it  to  mean  "there  is  a 
reasonable  possibility  that  the  event 
may  have  been  caused  by  the  drug.")  fai 
addition,  the  current  regulations  require 
periodic  reports  on  the  progress  of  the 
study.  (See  21  CFR  312.1(aK9).)  Progreos 
reports  summarize  what  the  sponsor  has 
learned  about  the  safety  and 
effectiveness  of  the  investigational  drug 
and  also  convey  much  data  about  the 
experiences  of  individual  subjects  with 
the  drug. 

The  holder  of  an  approved  application 
that  sponsors  a  clinical  study  of  its 
approved  drug  product  is  also  subject  to 
the  adverse  drug  experience  reporting 
requirements  of  Part  314.  Under  the 
current  new  drug  application  (NDA) 
requirements,  the  holder  of  the  approved 
application  must  report  to  FDA  any 
serious  and  unexpected  adverse 
experience  or  any  increased  frequency 
of  a  serious  and  expected  experience  no 
later  than  15  days  after  determining  that 
a  report  is  required.  The  applicant  most 
review  all  potential  sources  of 
information  about  adverse  drug 
experiences,  including  reptorts  from 
individual  medical  practitioners,  reports 
from  the  scientific  literatiu'e,  as  well  as 
reports  from  clinical  studies.  If  an 
applicant  receives  information  from  one 
of  these  sources  that  meets  the 
regulatory  definition  of  a  serious  and 
unexpected  adverse  drug  experience, 
the  applicant  must  notify  FDA  about  the 
experience  whether  or  not  the  applicant 
believes  there  is  a  reasonable 
possibility  that  the  drug  caused  the 
experience.  (Emphasis  added.)  This 
nondiscretionary  reporting  obligation  is 
sensible  with  respect  to  reports  by 
physicians  in  a  spontaneous  reporting 
context,  where  the  reporter  presumably 
exercises  discretion  in  deciding  whether 
to  report  withholding  reports  of  events 
that  seem  obviously  not  to  be  caused  by 
the  drug:  anything  that  meets  the 
reporter's  standard  for  a  plausible 
relationship  to  the  drug  ought  to  be 
transmitted  to  the  agency.  This 
approach  is  not  sensible,  however,  in  a 
clinical  trial  context.  Clinical  trials  are 
conducted  in  an  environment 
characterized  by  intense  monitoring  of 
individual  subjects  with  attention  to  all 
adverse  events,  whether  or  not  such 
events  seem  plausibly  drug-related.  In 
clinical  studies,  the  initial  reports  of 
adverse  events  do  not  necessarily 
reflect  any  judgment  about  causal 


rehitionsKips.  In  that  setting,  if  the 
sponsor,  in  its  capacity  as  holder  of  an 
approved  application,  is  not  allowed  to 
screen  out  those  reports  that  the  sponsor 
believes  should  not  be  attributed  to  the 
drug,  the  sponsor  (as  applicant)  must 
transmit  to  its  approved  application  file 
many  reports  of  little  value  to  FDA's 
postmarketing  surveillance 
responsibilities.  The  need  to  review  and 
process  such  reports  dilutes  FDA's 
everts  to  identify  the  more  si^iificant 
adverse  experiences  associated  with  use 
of  approved  products,  thereby 
decreasing  the  protection  afforded  to  the 
public. 

For  these  reasons,  FDA  now  proposes 
to  modify  reporting  requirements  for 
adverse  drug  experiences  arising  in 
clinical  trials  using  marketed  drugs. 
Specifically,  the  agency  proposes  to 
revise  the  adverse  drug  experience 
reporting  requirements  in  Part  314  to 
exempt  an  applicant  from  the  obligation 
to  report  an  adverse  drug  experience 
obtained  from  a  postmarketing  clinical 
study  of  the  drug  to  its  approved  NDA 
file  unless  the  experience  represents 
both  a  reportable  finding  within  the 
meaning  of  S  312.1(a)(6)  and  a  finding 
that  must  be  reported  under  \  314.a(X 
Thus,  under  this  proposal,  the  only  time 
an  adverse  experience  will  be  reported 
both  to  the  IND  file  and  to  the  NDA  file 
is  when  that  experience  is  both  a 
"serious"  and  "unexpected"  adverse 
experience  %vithin  the  meaning  of 
S  312.80  and  a  reportable  find  under  the 
provisions  of  9  312.1(a)(6]. 

in.  Other  Changes 

In  the  Federal  Register  of  July  3. 1986 
(51  FR  24476).  FDA  adopted  a  rule 
requiring  adverse  drug  experience 
reporting  for  marketed  prescription 
drugs  not  the  subject  of  approved 
applications  (21  CFR  310.305).  Those 
rules  were  patterned  after  the  adverse 
drug  experience  reporting  provisions 
adopted  previously.  To  ensure 
consistency  between  these  two  sets  of 
rules,  the  agency  is  proposing  to  revise 
S  310.305  to  adopt  changes  identical  to 
those  proposed  in  this  document  for 
S  314.80. 

Finally,  the  agency  is  proposing  to 
revise  5  314.80(c)(2)(iii),  (e)  to  eliminate 
periodic  reporting  requirements  for 
adverse  drug  experience  information 
obtained  from  postmarketing 
epidemiological/surveiUance  studies 
(except  for  information  regarding  15-day 
Alert  reports.)  Routine  information 
derived  from  such  studies  has  proven  to 
be  of  litUe  help  to  the  agency's 
jrostmarketing  surveiUance  program. 
This  proposed  revision  does  not  affect 
the  requirement  that  applicants  submit 
post-marketing  studies  pertinent  to 


safety,  including  epidemiological 
studies,  in  their  annual  reports  under  21 
CFR  314.81(b){2)(vi). 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  oa 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

FDA  has  carefully  analyzed  the 
regulatory  impact  of  the  proposed  nile  fat 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act  (Pub. 
L  96-354).  The  proposed  rule  would 
make  minor  modifications  to  the  rulea 
governing  the  reportir^  to  FDA  of 
adverse  drug  experiences  associated 
with  use  of  marketed  drug  products. 
Therefore,  the  agency  concludes  that  the 
proposed  rale  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Further,  FDA  certifies  that  the  proposed 
rule,  if  adopted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act 

Interested  persons  may,  on  or  before 
March  2. 1987.  submit  to  tlie  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  pjo, 
Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  310 

Adminisfrative  practice  and 
procedure.  Drugs,  Reporting  and 
recordkeeping  reqturements. 

21  CFR  Part  314 

Administrative  practice  and 
procedure,  Drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  it  is  proposed 
that  Parts  310  and  314  be  amended  as 
follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  310  is  revised  to  read  as  follows: 

Authority:  Sees.  SOt  502.  503.  SOS.  70t  706. 
52  Stat.  1049-1053  as  amended.  1055-1056  as 
amended.  07  Stat  477  as  amended  (21  U.S.C 
351.  352,  363,  355,  371,  374,  375)  (5  U.S.C  5S3): 
21  CFR  5.ia  5.11. 

2.  Section  310.306  is  amended  by 
revising  paragraph  (b)(4)  and 
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redesignating  existing  paragraph  (c)(1) 
as  paragraph  (c)(l](i)  and  adding  new 
paragraph  (c)(l)(ii)  to  read  as  follows: 

9310.MS    Reconts  and  reports  concerning 
adverae  drug  expertancas  on  marlceted 
preacrlptton  drugs  for  human  use  without 
approved  new  drug  appltcattons. 

(b)  •  *  ; 

(4)  "Serious"  means  an  adverse  drug 
experience  that  is  fatal  or  life- 
threatening,  is  permanently  disabling, 
requires  inpatient  hospitalization,  or  is  a 
congenital  ancmaly,  cancer,  or 
overdose. 


(c)  Reporting  requirements — 15-day 
"Alert reports." (\](\]  *  *  • 

(ii)  A  person  identified  in  paragraph 
(c)(l)(i)  of  this  section  is  not  required  to 
submit  a  15-day  "Alert  report"  for  an 
adverse  drug  experience  obtained  from 
a  postmarketing  clinical  study  (whether 
or  not  conducted  under  an 
investigational  new  drug  application) 
unless  the  applicant  concludes  that 
there  is  a  reasonable  possibility  that  the 
drug  caused  the  adverse  experience. 


PART  314— APPUCATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

3.  The  authority  citation  for  21  CFR 
Part  314  continues  to  read  ad  follows: 

Authority:  Sees.  501,  502,  503,  505.  506,  507. 
701,  52  Stat.  1049-1053  as  amended.  1055-1056 
as  amended,  56  Stat  S51.  59  Stat.  463  at 
amended  (21  U.S.C.  351,  352,  353,  355,  356, 
357.  371):  21  CFR  5.10,  5.11. 

4.  Section  314.80  is  amended  in 
paragraph  (a)  by  revising  the  definition 
of  "Serious."  in  the  introductory  text  of 
paragraph  (c)  by  revising  "20857"  to 
read  "20852,"  in  paragraphs  (c)(1), 
(c)(2)(ii)(6),  and  (f)(1)  by  revising  "(Drug 
Experience  Report)"  to  read  "(Adverse 
Reaction  Report),"  in  paragraphs  (d)(2), 
(f)(3)  and  (f)(4)  by  revising  "Drug  and 
Biological  Product  Experience"  to  read 
"Epidemiology  and  Surveillance,"  and 
by  revising  paragraphs  (c)(2)(iii)  and  (e) 
to  read  as  follows: 

9314J0    Poatmarketlftg  reporting  of 
adverse  drug  expertancea. 

(a)  *  *  ; 

"Serious"  means  an  adverse  drug 
experience  that  is  fatal  or  life- 
threatening,  is  permanently  disabling, 
requires  inpatient  hospitalization,  or  is  a 
congenital  anomaly,  cancer,  or 
overdose. 


(c)  •  •  • 
(2)  •  •  • 


(iii)  Periodic  reporting,  except  for 
information  regarding  15-day  Alert 
reports,  does  not  apply  to  adverse  drug 
experience  information  obtained  from 
posbnarketing  studies  (whether  or  not 
conducted  under  an  investigational  new 
drug  application),  from  reports  in  the 
scientific  literature,  and  from  foreign 
marketing  experience. 
•        *        *        *        • 

(e)  Postmarketing  studies.  (1)  An 
applicant  is  not  required  to  submit  a  15- 
day  Alert  report  under  paragraph  (c)  of 
this  section  for  an  adverse  drug 
experience  obtained  from  a 
postmarketing  clinical  study  (whether  or 
not  conducted  under  an  investigational 
new  drug  application)  unless  the 
experience  is  also  reportable  under 
S  312.1(a)(6)  of  this  chapter. 

(2)  The  apphcant  shall  separate  and 
clearly  mark  reports  of  adverse  drug 
experiences  that  occur  during  a 
postmarketing  study  as  being  distinct 
frt>m  those  experiences  that  are  being 
reported  spontaneously  to  the  applicant. 
»        •        •        •        • 

Dated:  December  10, 1988. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
(FR  Doc.  86-29161  Filed  12-29-86;  8:45  am) 

BOXmO  CODE  41S0-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  51 
(LR-34-S2] 

Definition  of  Property  for  Purposes  of 
the  Windfall  Proftt  Tax;  Public  Hearing 
on  Proposed  Regulations 

aqency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  windfall  profit 
tax  on  domestic  crude  oil  imposed  by 
Title  1  of  the  Crude  Oil  Windfall  Profit 
Tax  Act  of  1980.  The  proposed 
regulations  clarify  the  meaning  of  the 
term  "property"  for  purposes  of  the 
windfall  profit  tax. 

DATE*  The  public  hearing  will  be  held 
on  Wednesday,  February  25, 1987. 
beginning  at  10:00  a.m.  OuUines  of  oral 
comments  must  be  delivered  or  mailed 
by  Tuesday,  February  10, 1987. 
ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium.  Seventh 
Floor,  7400  Corridor.  Internal  Revenue 
Building,  1111  Constitution  Avenue, 


NW.,  Washington,  DC.  The  requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue, 
ATTN:  CC:LR:T  (LR-34-«2), 
Washington.  DC  20224. 

FOR  FURTHER  INFORMATKM  CONTACT: 

B.  Faye  Easley  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224,  telephone  202-56&-3g35  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  4996  of  the 
Internal  Revenue  Code  of  1954.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Thursday, 
September  25. 1986  (51  FR  34095).  The 
proposed  regulations  relating  to  the 
definition  of  "property"  for  purposes  of 
the  windfall  profit  tax  that  were 
published  in  the  Federal  Register  on 
November  10, 1982  (47  FR  50924)  were 
withdrawn. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (28 
CFR  Part  801)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Tuesday, 
February  10, 1987  and  outiine  of  oral 
comments  to  be  presented  at  the  hearing 
and  the  time  they  wish  to  devote  to  each 
subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
Government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  make  after  outiines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Donald  E  Osteen, 

Director,  Legislation  and  Regulations 
Division. 

[FR  Doc.  86-29194  Filed  12-29-^6;  8:45  an.) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-9-FRL-3135-4) 

Approval  and  Promulgation  of 
Imptementation  Ptam;  CaHtamia  Sta«e 
Ozone  Plan  Ravialon 

aqency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
disapprove  a  South  Coast  Air  Quality 
Management  District  (AQMD)  volatile 
organic  compound  (VOC)  control 
regulation  submitted  by  the  State  of 
California  for  inclusion  into  the  State 
Implementation  Plan  (SIP).  This  rule. 
Rule  1115.  was  submitted  by  the  State 
on  July  10. 1984  and  controls  emissions 
from  new  automobile  surface  coating 
operations.  This  rule  is  not  approvable 
because  it  is  a  relaxation  fh)m  existing 
SIP  requirements  and  the  relaxation  has 
not  been  justified  by  technical  data 
demonstrating  the  need  for  the 
relaxation;  further,  the  revised  rule 
allows  emissions  in  excess  of  those 
which  would  be  allowed  through  the  use 
of  reasonably  available  control 
technology  (RACT). 

DATES:  Comments  must  be  submitted 
before  January  29. 1987.  for 
consideration  by  EPA. 

ADDRESSCS:  Comments  should  be 
addressed  to:  Regional  Administrator. 
Attn:  Air  Management  Division,  State 
Implementation  Plan  Section  (A-3-3), 
Environmental  Protection  Agency. 
Region  9.  215  Fremont  Street,  San 
Francisco.  CA  94105. 

A  copy  of  the  submitted  regulation 
and  EPA's  evaluation  are  available  at 
the  above  address  for  public  inspection 
during  normal  business  hours.  A  copy  of 
the  submitted  regulation  is  also 
available  for  review  at  the  following 
locations: 

California  Air  Resources  Board,  1102 

"Q"  Street.  P.O.  Box  2815. 

Sacramento.  CA  95812 
South  Coast  Air  Quality  Management 

District.  9150  Flair  Drive,  El  Monte. 

CA  91731. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dennis  Beauregard,  State 
Implementation  Plan  Section  (A-2-3). 
Air  Management  Division. 
Environmental  Protection  Agency, 
Region  9.  215  Fremont  Street,  San 
Francisco.  CA  94105.  (415)  974-7839 
(FTS)  454-7639. 


SUPPLCMeNTARV  MFORMMTIOM: 

Backgiuuuu 

On  July  6, 1982,  EPA  approved  for 
inclusion  in  the  California  SEP  South 
Coast  A(^<fD  Rule  1115,  as  submitted  by 
the  State  on  January  28, 1981  (see  FR 
29231).  That  rule,  applicable  to  new 
automobile  coating  facihties  in  the 
South  Coast,  limits  the  transfer 
efficiency  and  VOC  content  for  each 
coating  line  in  use  in  a  facility.  The  Rule 
was  approved  as  at  least  satisfying 
minimum  Clean  Air  Act  (CAA) 
requirements  for  regulations  which 
reflect  reasonably  available  control 
technology  (RACT). 

On  July  10. 1964.  the  State  submitted 
an  amended  version  of  Rule  1115.  EPA 
has  reviewed  this  revised  regulation  for 
consistency  with  CAA  requirements,  the 
Code  of  Federal  Regulations  (CFR).  and 
EPA  policy.  EPA  has  found  the 
submitted  regulation  to  be  deficient  with 
respect  to  the  above  requirements  and  is 
proposing  to  disapprove  the  regulation 
in  this  notice.  The  revised  regulation 
and  EPA's  evaluation  are  described 
below. 

The  submitted  regulation.  Rule  1115. 
was  amended  to  revise  transfer 
efficiencies  and  VOC  content  limits, 
clarify  definitions  and  to  establish  VOC 
content  limits  for  the  new  basecoat/ 
clearcoat  (BC/CC)  topcoat  system. 

The  EPA-approved  version  of  Rule 
1115  correlates  specific  transfer 
efficiencies  with  a  corresponding  VOC 
content  for  a  given  coatinq.  The 
submitted  amendment  to  Rule  1115  no 
longer  makes  that  correlation  but  rather 
is  now  structuj^d  to  associate  an 
application  method  with  a  VOC  content 
limit  for  a  given  coating  for  the  purposes 
of  equivalency  calculations  only.  This 
has  the  effect  of  removing  any 
requirement  to  achieve  specific  transfer 
efficiencies  from  the  rule  entirely.  In 
addition,  for  each  method,  there  are  two 
possible  transfer  efficiencies,  depending 
upon  whether  the  user  purges  the  paint 
gim  with  or  without  collection  of  the 
purged  paint  (if  purged  material  is 
collected  in  closed  containers,  fewer 
VOC's  are  emitted  to  the  atmosphere). 
Collection  of  the  purged  material  for 
reuse  is  considered  by  the  amended  rule 
to  result  in  an  increase  in  transfer 
efficiency  of  9-13%.  Numerically, 
transfer  efficiencies  have  been  revised 
as  follows:  for  eiectrophoretic  applied 
primer,  no  change;  for  primer  sm^acer 
and  spray  primer,  revised  from  65%  T.E. 
to  30%  (without  collection  of  purged 
material)  or  39%  (with  collection)  T.E.; 
for  topcoat  (noQ  PC/CC).  no  change;  for 


final  repair  primer  and  final  reoair 
topcoat,  revise  from  85%  T£.  to  40%  or 
50%  T.E.  Existing  VOC  content  limits  are 
retained  with  the  exception  of  topcoat 
and  final  repair  (primer,  surfacer  and 
topcoat)  coatings.  For  topcoats,  the  VQC 
content  limit  was  relaxed  fit>m  275  g/1  to 
380  g/1  (3.2  Ibs./gal).  For  the  final  repair 
coat,  the  limit  was  relaxed  from  590  g/1 
to  780  g/1  (6.5  Ibs./gal.). 

New  limits  were  established  for  the 
BC/CC  topcoat  system.  Theae  were  set 
at  590  g/1  (4.9  Ibs./gal.)  for  the  basecoat 
and  405  g/1  (3.4  Ibs./gal.)  for  the 
clearcoat.  The  VOC  content  of  the  final 
repair  coat  for  the  BC/CC  is  limited  to 
4.9  lbs./gal. 

The  rule  also  includes  limits  for 
primer  surfacer.  spray  primer  and 
topcoat  for  use  with  the  BC/CC  system 
different  than  those  above.  In  this  case, 
the  primer  surfacer  and  spray  primer 
have  limits  of  3.8  Ibs./gal.  at  62%,  75%  or 
95%  transfer  efficiency  (depending  on 
voltage  and  purge  practices)  while  the 
topcoat  limit  is  4.9  lbs./gal.  at  62%  or 
75%  transfer  efficiency. 

EPA  Evaluation 

EPA  has  evaluated  this  rule  revision 
and  finds  that  it  is  not  consistent  with 
the  Qean  Air  Act.  40  CFR  Part  51  or 
EPA  policy.  Section  172  of  the  Qean  Air 
Act  requires  states  to  adopt  regulations 
for  nonattainment  areas  which  reflect 
reasonably  available  control  technology 
(RACT)  at  a  minimum  in  order  to  attain 
and  maintain  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  The 
revised  rule  allows  emissions  from 
automobile  surface  coating  operations  hi 
excess  of  those  which  would  result  from 
the  application  of  RACT.  EPA  is 
therefore  proposing  to  disapprove  the 
revision  because  it  fails  to  satisfy  the 
requirements  of  section  172  of  the  Clean 
Air  Act. 

The  revised  rule  also  fails  to  satisfy 
the  requirements  of  40  CFR  51.10.  which 
requires  that  SIPs  provide  for  attainment 
of  the  NAAQS  as  expeditiously  as 
practicable.  The  amended  rule  fails  to 
provide  for  expeditious  attainment 
because  it  allows  for  emissions  in 
excess  of  those  which  would  result  from 
the  application  of  RACT,  thus  failing  to 
obtain  emission  reductions  that  could 
contribute  to  the  attainment  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  oaone. 

EPA  has  developed  and  implemented 
a  policy  for  determining  whether 
emission  limits  and  schedules  contained 
in  SIP  revisions  are  appropriate  and 
expeditious.  The  poUcy  has  stated  that 
arbitrary  variations  from  the 
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recommended  limits  (relaxations)  are 
inappropriate,  except  under  a  case-by- 
case  review  with  certain  criteria  in 
mind.  Specifically,  a  demonstration  of 
the  inappropriateness  of  the  emission 
limit  must  be  made,  the  proposed  level 
of  control  must  be  the  maximum 
reasonably  attainable  by  the  affected 
sources(s),  reasonable  further  progress 
must  be  maintained,  and  the  revision 
must  not  jeopardize  attainment  (see 
policy  memorandum,  Richard  G. 
Rhoads,  Director,  CPPD  to  Regional 
Offices.  October  6. 1978).  No  such 
demonstration  has  been  made  in  this 
case.  EPA  therefore  could  not  consider 
approval  of  this  revision  which  relaxes 
existing  SIP  control  requirements 
particulariy  in  an  area  such  as  the  South 
Coast  which  cannot  attain  the  NAAQS 
by  December  31. 1987. 

None  of  the  above  statutory  or  policy 
requirements  have  been  met  in  this 
submittal  of  Rule  1115.  and  EPA  is 
therefore,  proposing  to  disapprove 
amended  Rule  1115. 

Copies  of  EPA's  detailed  evaluations 
including  the  policy  memoranda  are 
available  at  the  Region  9  address  above. 

EPA  Proposed  Action 

EPA  proposes  to  disapprove  South 
Coast  Rule  1115  since  it  is  inconsistent 
with  the  Clean  Air  Act.  40  CFR  Part  51 
and  EPA  policy. 

Regulatory  Process 

EPA  is  not  imposing  any  additional 
requirements  on  small  entities  through 
its  action  in  this  notice.  Consequently. 
EPA  believes  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  5  U.S.C.  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

Under  Executive  Order  12291.  today's 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subjects  in  40  CFIt^art  52 

Air  pollution  control.  Ozone. 
Hydrocarbons.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7642. 

Dated:  June  4. 1986. 
|ohn  WiM, 

Deputy  Regional  Administrator. 
IFR  Doc.  86-29156  Filed  12-2»-ee:  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Flah  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  WHdIif  e 
and  Plants;  Six  Montti  Extension; 
Reopening  of  Comment  Period  on 
Proposed  Endangered  Status  for 
Bnmeau  Hot  Spring  Snail  (Family 
Hydroblldae) 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule;  notice  of  six- 
month  extension  and  reopening  of 
comment  period. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  gives  notice  that  it  is  extending 
by  six  months  the  period  of 
consideration  and  is  reopening  the 
comment  period  on  the  proposal  to  add 
this  species  to  the  list  of  endangered 
wildhfe.  This  species  is  thought  to  occur 
only  in  two  small  hot  springs  and  their 
inunediate  outflows  in  Owyhee  County. 
Idaho.  The  major  threat  to  this  species  is 
the  drastic  and  continuing  reduction  in 
spring  flows.  New  information  that 
questions  the  range,  population  status, 
and  impact  of  present  threats  to  the 
species  has  been  received  since  the 
previous  comment  period;  primarily 
from  the  Idaho  Department  of  Water 
Resources.  There  is  substantial 
disagreement  regarding  the  sufficiency 
or  accuracy  of  the  available  data.  The 
Service  believes  that  to  ensure  the 
accuracy  of  any  final  decision 
concerning  the  appropriateness  of 
listing,  these  concerns  and  any  other 
new  information  must  be  considered.  In 
order  to  do  this,  we  extend  the  period  of 
consideration  by  six  months  and  reopen 
the  comment  period  on  this  proposed 
rule.  The  Service's  goal  is  to  base  its 
fmal  decision  on  the  most  sufficient  and 
accurate  scientific  information 
available. 

date:  The  comment  period  on  the 
proposal  is  reopened  until  February  6. 
1987. 

ADDRESSES:  Written  comments  and 
materials  should  be  sent  to  the  Regional 
Director.  U.S.  Fish  and  Wildlife  Service, 
Lloyd  500  Building.  500  NE  Multnomah 
Street.  Suite  1692,  Portland.  Oregon 
97232.  Comments  and  materials  received 
will  be  available  for  public  inspection 
during  normal  business  hours,  by 
appointment,  at  the  Regional 
Endangered  Species  Division  at  the 
above  Regional  Office  address. 

FOR  FURTHER  INFORMATKM  CONTACT 

Mr.  Jay  Gore.  U.S.  Fish  and  Wildlife 
Service.  4690  Overland  Road,  Room  576. 


Boise,  Idaho  83705  (5as/S94-1808  or  FTS 

554-1806). 

SUPPLEMENTARY  INFORMATION: 
Backgraund 

The  first  collections  of  fhts  speciet 
were  nade  « 19SZ  and  195S.  Dr.  Dwi^t 
W.  'niSpkr«rTlb«Fon,  Califorma.  has 
studied  dw  anatony  «f  •«  spectes  a«d 
determined  that  it  repveseots  a 
previously  vnknewD  feoos  and  species 
of  tke  eaail  lanily  Hydrobiidae.  The 
adaksof  tkisapeoes  reaoh  only  abooi  5 
millime4ers  in  lei^  of  tic  ilieU.  l%e 
species  is  thought  to  occur  ia  oaly  tare 
small  thermal  springs  or  seep  areas  and 
their  immediate  outflows.  The  snails 
have  been  toond  in  dieae  habitats  on 
rocks,  gravel,  orad,  and  algal  film.  The 
springs  and  proximal  outflows,  wtitch 
constitute  the  moat  inpocta*t  ^biteC 
are  on  land  administered  by  tfe  Bereaa 
of  Land  ManagemexU  {BLMJ. 
Downstream  habitat  is  on  private  laad. 

Section  4(b)(5)(E)  of  the  Endaiiigered 
Species  Act  of  1973,  as  amended, 
requires  that  a  public  hearing  be  held,  if 
requested  within  45  days  of  the 
publication  of  a  proposed  rule.  The 
Service  held  a  public  hearing  on 
December  10. 1985  in  Boise,  Idaho. 
Based  on  statements  given  that  not  all 
in^rested  parties  could  reach  this 
location,  another  hearing  was  held  on 
January  15. 1986  in  Bruneau.  Idaho. 

The  comment  period  on  the  proposal 
originally  closed  on  October  21. 1985.  In 
order  to  accommodate  the  initial 
hearing,  the  public  comment  period  was 
reopened  until  December  31, 1985.  To 
accommodate  the  second  hearing,  the 
Service  reopened  the  public  comment 
period  until  February  1. 1986.  At  the  time 
of  the  hearing  and  subsequently,  the 
Idaho  Department  of  Water  Resources 
and  others  questioned  the  Service's 
analysis  of  available  scientific 
information.  In  particular,  they  contend 
that  surveys  of  available  habitat  have 
been  incomplete  and  that  the  analysis  of 
human  induced  impacts  was  erroneous. 
There  is,  therefore,  substantial 
disagreement  regarding  the  sufficiency 
or  accuracy  of  the  available  data 
relevant  to  determining  whether  the 
species  should  be  listed  as  endangered. 
In  order  to  solicit  additional  data  and 
adequately  respond  to  the  concerns 
raised  and  any  others,  the  Service 
extends  by  six  months  the  period  of 
consideration,  pursuant  to  the 
Endangered  Species  Act  of  1973,  section 
4(b)(6)  (A)(i)(m)  and  (B)(i).  16  U.S.C. 
1533(b)(6)  (A)(i)(III)  and  (B)(i).  and 
reopens  die  comment  period.  Written 
comments  may  now  be  submitted  for 
this  proposal  until  February  6. 1987  to 
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the  Service  ofiice  in  the  Addresses 
section. 

Author 

The  primary  author  of  this  notice  is 
Mr.  Jim  A.  Bottorff.  U.S.  Fish  and 
Wildlife  Service.  500  NE  Multnomah 
Street  Suite  1692,  Portland,  Oregon 
97232  (503/231-«131  or  FTS  429-6131). 

Authority:  The  authority  for  this  action  it 
the  Endangered  Species  Act  of  1973  (16  IJ.S.C 
1531  e<  se<7.:  Pub.  L  03-205,  87  Stat.  884;  Pub. 
L  94-359.  90  Stat  911;  Pub.  L  96-632.  92  Stat 
3751:  Pub.  L  96-159,  93  Stat  122S;  Pub.  L  97- 
304.  96  Stat  1411). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  Wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Dated:  December  23, 1986. 
David  F.  Riley, 
Acting  Regional  Director. 
[FR  Doc.  86-29236  Filed  12-28-86;  10:53  am] 
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This  section  of  the  FEDERAL  REGISTER 
containe  dooumenis  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
putilia  Notices  of  hearings  and 
investigations,  comreittee  loeetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  fifing  of  petitions  and 
appScBtions  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appealing  in  this  aeclion. 


DEPARTMENT  OF  AGfUCULTURE 

CommodHy  Credit  Coipei'Jrtion 

Proposed  Oclannlnattons  Regarding 
Support  Prices  for  Pulled  Wool  and 
Mohair  for  ttte  1907  Mar1(et)ng  Year 

agency:  Commodity  Credit  CorporatiaD. 
USDA. 

ACTION:  Notice  of  proposed 
determinations. 

summary:  This  notice  sets  forth  certain 
proposed  determinations  concerning  the 
price  support  levels  for  pulled  wool  and 
mohair  for  the  1987  marketing  year. 
These  determinations  are  required  to  be 
made  pursuant  to  the  National  Wool  Act 
of  1954,  as  amended. 
EFFECTIVE  DATE:  Conunents  must  be 
received  on  or  before  January  29, 1987. 
in  order  to  be  assured  of  oonsideration. 
address:  Dr.  Howard  C  Williams, 
Director,  Commodity  Analysis  Division, 
USDA-ASCS,  Room  3741,  So>ath 
BoiidiDg.  P.O.  Box  2415,  Washington,  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACT 
Janise  A.  Zygmont,  Agricultural 
Economist,  Commodity  Analysis 
Division,  USDA-ASCS,  Room  3758. 
South  Building,  P.O.  Box  2415, 
Washington,  DC  20013  or  call  (202)  475- 
4645.  A  Preliminary  Regulatory  Impat^t 
Analysis  has  been  prepared  and  is 
available  on  request  finam  the  above- 
named  individuaL 
SUPPLEMENTANY  MPORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  impleroeoiing  Execnttve 
Order  12291  end  Departmental 
Regulation  No.  1512-1  aiKl  has  been 
designated  as  "not  ma}or."  It  has  been 
determined  that  these  proposed 
determinations  will  not  result  irr  (1)  An 
aoottsl  effect  on  the  eoonofny  of  $100 
million  or  more:  (Zj  raafor  increases  in 
costs  or  prices  for  oonsamers.  imiiTidaal 
industries.  Federal,  State  cr-  local 
government  agencies,  or  geoyaphic 


regions;  or  (3)  si^iificant  adverse  effects 
on  competition,  employment, 
investment,  prothtctivity,  iiuiovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  has  been  detenained  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  there  is 
no  requirement  that  the  Commodity 
Credit  Corporation  (CCC}  pubUsh  a 
notice  of  proposed  rulemaking  in 
accordance  with  5  U.S.C.  553  or  any 
other  provision  of  law  with  respect  to 
the  subject  matter  of  this  notice. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  huinan  environment 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  reqnires  intergovernmental 
consultation  with  State  and  local 
officials.  Seeihe  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  IJune  24. 1983). 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  notice 
applies  are:  National  Wool  Act 
Payments,  10.099,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

Section  703(a)  of  *e  National  Wool 
Act  of  1954,  as  amended  CWool  Act"), 
provides  that  the  Secretary  of 
Agriculture  shall  support  ^e  prices  of 
wool  and  mohair  to  producers  by  means 
of  loans,  purchases,  payments  or  other 
opera ticns.  It  has  been  determined  that 
the  prices  of  wool  and  mohair  will  be 
supported  for  tlie  ItXW  to  1990  maiketing 
years  by  means  of  pajrments  to 
prodiioers. 

Section  703(b)  of  the  Wool  Act 
provides  that  the  level  of  support  for 
shorn  wool  for  each  of  the  marketing 
yeais  1962  through  1990  shall  be  77jS 
percent  of  an  amount  which  is 
detennined  by  multiplying  62  cents  (the 
support  price  in  1965)  by  the  ratio  of:  (1) 
The  average  parity  index  (the  index  of 
prices  paid  by  farmers,  including 
ooounodities  and  services,  interest, 
taxes,  and  farm  wage  rstes)  for  the  three 
calendar  years  immediately  preceding 
the  calendar  year  in  which  such  support 
price  is  being  detenained  and 
annouDoed  to  (2)  the  average  parity 
index  for  the  three  calendar  years  19S8, 


1959,  and  1960,  rounding  the  result  to  the 
nearest  full  cent.  Based  on  current 
reported  parity  indices  the  calculation 
for  Ae  1987  shorn  wool  support  price 
(grease  basis)  is  as  follows: 

(1)  Average  parity  index,  calendai 

years  1983-1985 _  1118.7 

(2)  Average  parity  index,  calendar 

yean  19SB-19S0.— _.  287J 

P)  Ratio  of  llta.7  »a  297 J S.7829 

(4)  3.7629  X  62  cents  per  pound  (1965 
•upport  pnoe) $2.1330 

(5)  77.5*X«2J330 $1.8081 

(s)  SUOai  rounded  to  aearest  full 

cent $L8i 

Section  703(c)  of  the  Wool  Act 
provides  that  the  support  prices  for 
pulled  wool  and  for  mohair  shall  be 
established  at  such  levels,  in 
relationship  to  the  support  price  for 
Bhom  wool  as  the  Secretary  of 
Apiculture  determines  will  maintain 
normal  marketing  practices  for  puUed 
wool  and  as  the  Secretary  deternunes  is 
necessary  to  maintaia  approximately 
the  same  percentage  of  parity  for  mohair 
as  for  shorn  wool.  Section  7a3(c)  farther 
provides  that  the  support  price  for 
mohair  must  be  within  a  range  of  15  per 
centum  above  or  below  the  comparable 
percentage  of  parity  at  which  shoni 
wool  is  supported. 

The  Wool  Act  provides  that  the 
Secretary  shall  establish  and  announce, 
to  the  extent  practicable,  support  price 
levels  for  wool  and  mohair  sufficiently 
in  advance  of  each  marketing  year,  as 
win  permit  producers  to  plan  their 
production  for  such  marketing  year. 
Accordingly,  the  following  method  for 
calculating  the  support  piices  for  pulled 
wool  and  mohair  for  the  1967  marketing 
year  are  being  proposed. 

Proposed  Delenninations 

A.  Support  Price — Pulled  Wool 

The  support  prioe  for  pulled  wool  for 
the  1987  marketing  year  cannot  be 
determined  until  the  1987  average 
market  price  for  shorn  wool  is 
calculated,  which  should  oco«r  by  April 
1988.  It  is  proposed  that  the  method  for 
calculating  the  support  price  for  pulled 
wool  shall  be  as  follows.  Once  the 
average  market  price  for  shorn  wool  is 
known,  the  support  price  for  pulled  wool 
will  be  detemuoed  by  subtracting  the 
1987  average  market  price  for  shorn 
wool  from  the  1987  support  price  of 
shorn  wool  and  multiplying  that  number 
by  5  pounds  (the  amount  of  wool  puUed 
from  the  p^  of  an  average  100-pound 
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unshom  lamb).  The  result  is  then 
multiplied  by  80  percent  which  is  a 
quality  adjustment  factor  which 
recognizes  that  unshom  lamb  pelts 
contain  a  shorter  staple  and  a  lower 
quality  wool  than  wool  shorn  from  other 
sheep. 

B.  Support  Price — Mohair 

It  is  proposed  that  the  support  price 
for  mohair  for  the  1987  marketing  year 
shall  be  determined  based  on  the 
October  1986  parity  prices  for  mohair 
and  shorn  wool.  The  following 
percentages  are  being  considered  in  the 
fmal  computation  of  the  mohair  support 
price: 

(1)  85  percent  of  the  percent  of  parity 
at  which  shorn  wool  is  supported. 

(2)  A  percentage  equal  to  the  percent 
of  parity  at  which  shorn  wool  is 
supported 

(3)  115  percent  of  the  percent  of  parity 
at  which  shorn  wool  is  supported. 

Interested  persons  are  encouraged  to 
comment  on  the  proposed  method  of 
calculation  for  payments  on  pulled  wool 
and  the  proposed  levels  of  price  support 
for  mohair. 

Consideration  will  be  given  to  any 
data,  views  and  recommendations 
which  are  submitted  with  respect  to  the 
above  items. 

Authority:  Sees.  4  and  5,  62  Stat.  1070.  as 
amended  (15  U.S.C.  714  b  and  c):  sees.  702- 
708.  66  Stat.  910-912.  as  amended  (7  U.S.C. 
1781-1787). 

Signed  at  Washington.  DC  on  December  22, 
1988. 

Milton  I.  Hertz, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 
[FR  Doc.  86-29140  Filed  12-29-66:  6:45  am] 

BILUNQ  COOe  M10-0»-M 


Packets  and  Stockyards 

Administration 

Certification  of  Central  Filing  System 

The  Statewide  central  filing  system  of 
Louisiana  is  hereby  certified,  pursuant 
to  section  1324  of  the  Food  Security  Act 
of  1985,  on  the  basis  of  information 
submitted  by  Bob  Odom,  Commissioner 
of  Agriculture,  for  farm  products 
produced  in  that  State  as  follows: 


Soybeans 

Cattle 

Squash 

Chickens 

Strawberries 

Crawfish 

Sugarcane 

Coala 

Sunflower  Seed 

Hos* 

Sweet  Potatoes 

Honeyiieea 

Sweet  Sorghum 

Horses 

Tomatoes 

Mink 

Watermelons 

Oysters 

Wheal 

Quail 

Eggs 

Prawns 

ttoney 

Sheep 

Milo 

Shrimp 

Alligator* 

Turkeys 

Catfish 

Cabbage 

Milo 

Cantalopaa 

Mushrooms 

Cauliflower 

Oats 

Con 

Onions 

Cotton 

Oranges 

Cucumbera 

Peaches 

Cushaw 

Peanuts 

Flowers,  Shrubs  and 

Peas 

Ornamentals 

Pecans 

Garlic 

Pepper* 

Grapes 

Rice 

Grass 

Rye  Grass  Seed 

Hay 

Sorgfaum  Grain 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Autliority:  Sec.  1324(c)(2),  Pub.  L  9»-198,  99 
Slat.  1535.  7  U.S.C.  1631(c)(2):  7  CFR 
2.17(e)(3).  2.56(a)(3).  51  FR  22795. 

Dated:  December  23, 198& 
B.H.  (Bill)  looes. 

Administrator.  Packers  and  Stockyards 
Administration. 
|FR  Doc.  86-29187  Filed  12-29-88:  8:45  am) 

MUJNQ  COOC  341(M((MI 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

General  Advisory  Committee  on  Arms 
Control  and  Disarmament;  Closed 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  the  following 
meeting: 

Name:  General  Advisory  Committee 
on  Arms  Control  and  Disarmament. 

Date:  January  15. 1987. 

Time:  9:15  AM. 

Place:  State  Department  Building. 
Washington.  DC. 

Type  of  meeting:  Closed. 

Contact  person:  William  B.  Staples, 
Executive  Secretary,  U.S.  Arms  Control 
and  Disarmament  Agency,  Room  5933, 
Washington.  DC  20451.  (202)  647-8478. 

Purpose  of  Advisory  Committee:  To 
advise  the  Director  of  the  U.S.  Arms 
Control  and  Disarmament  Agency  on 
arms  control  and  disarmament  policy 
and  activities,  and  from  time  to  time  to 
advise  the  President  and  the  Secretary 
of  State  respecting  matters  affecting 
arms  control,  disarmament,  and  world 
peace. 

Agenda 

Will  present  the  following  discussions 
and  presentations: 

January  15 

Receive  briefings  on  and  discuss  arms 
control  related  issues  relative  to  U3./ 
Soviet  Space  defense  programs. 


Reason  for  closing:  The  GAC 
members  will  be  reviewing  and 
discussing  matters  speciHcally  required 
by  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  and 
foreign  policy. 

Authority  to  close  meeting:  The 
closing  of  this  meeting  is  in  accordance 
with  a  determination  by  the  Director  of 
the  U.S.  Arms  Control  and  Disarmament 
Agency  dated  December  22, 1986,  made 
pursuant  to  the  provisions  of  Section 
10(d)  of  the  Federal  Advisory  Committee 
Act  as  amended. 
WilUam  |.  Montgomery. 
Committee  Management  Officer. 
|FR  Doc.  86-29237  Filed  12-30-86:  8:45  am) 

8IU.ING  COOE  M30-32-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(A-5aS-019] 

Cyanuric  Acid  and  its  Chlorinated 
Derivathres  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 

Administration,  Import 

Administration, Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  requests  by  the 
respondents,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  orders  on  cyanuric 
acid  and  its  chlorinated  derivatives  from 
Japan.  The  review  covers  two 
manufacturers  of  this  merchandise 
exported  to  the  United  States  and  the 
period  April  1, 1984  through  March  31, 
1985.  The  review  indicates  the  existence 
of  no  dumping  margins  for  these  firms 
during  the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  30,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Kelleher  or  Linnea  Bucher, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923/5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  19. 1986  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
45485)  the  final  results  of  its  4ast 
administrative  review  of  the 


Federal  Register  /  Vol.  51,  No.  249  /  Tuesday.  December  30.  1986  /  Notices 


47037 


antidumping  duty  orders  on  cyanuric 
acid  and  its  chlorinated  derivatives  from 
Japan.  We  began  the  current  review  of 
the  orders  under  our  old  regulations. 
After  the  promulgation  of  our  new 
regulations,  the  respondents  requested 
in  accordance  with  section  §  353.53a(a) 
of  the  Commerce  Regulations  that  we 
complete  the  administrative  review.  We 
published  a  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  January  21, 1986  (51  FR  2747).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  cyanuric  acid  (also  known 
as  isocyanuric  acid)  and  its  chlorinated 
derivatives  (dichloro  isocyanurates,  i.e., 
sodium  dichloro  isocyanurate. 
potassium  dichloro  isocyanurate,  and 
sodium  dichloro  isocyanurate  dihydrate, 
and  trichloro  isocyanuric  acid)  used  in 
the  swimming  pool  trade.  We  categorize 
the  merchandise  as  cyanuric  acid, 
dichloro  isocyanurates  and  trichloro 
isocyanuric  acid,  which  we  determine 
are  separate  classes  or  kinds  of 
merchandise.  These  products  are  sold  in 
three  basic  consistencies:  Powder, 
granular,  and  tablet.  The  merchandise  is 
currently  classifiable  under  item  number 
425.1050  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  two  manufacturers 
of  Japanese  cyanuric  acid  and  its 
chlorinated  derivatives  exported  to  the 
United  States,  Nissan  Chemical 
Industries,  Ltd.  and  Shikoku  Chemicals 
Corporation,  and  the  period  April  1, 1984 
through  March  31, 1985. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act, 
because  sales  were  made  to  unrelated 
Japanese  trading  firms  for  export  to  the 
United  States  and  the  manufacturers 
knew  the  destination  of  the  merchandise 
at  the  time  of  the  sale.  Purchase  price 
was  based  on  the  packed,  f.o.b.  price  to 
the  unrelated  trading  firms  in  Japan.  We 
made  adjustments,  where  applicable,  for 
Japanese  inland  freight,  insurance,  and 
brokerage  and  handling.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act, 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 


based  on  the  packed,  delivered  price  to 
unrelated  purchasers  in  the  home 
market.  We  made  adjustments,  where 
applicable,  for  inland  freight,  insurance, 
rebates,  competitive  discounts,  credit 
expenses,  advertising  and  promotion, 
and  differences  in  packing.  We  denied  a 
claim  for  after-sale  price  revisions.  No 
other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
period  April  1, 1984  through  March  31, 
1985: 


Manutadurar 


Nissan  Chemical  IndusWes.  Ltd.: 

D«cNofO  i»ocv»nurate« 

Tncfikxo  Kocyanunc  add 

SMuAu  Crtetncals  Corporation: 

Cyanunc  acid 

DicMoro  iaocyanuralas 

Tnctilaro  isocyanuric  add 


Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  21  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  5 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  21 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  Hnal  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act  since  there 
were  no  margins  for  any  of  the  products 
reviewed  the  Department  shall  not 
require  a  cash  deposit  of  estimated 
antidumping  duties  for  Nissan  Chemical 
Industries,  Ltd.  or  Shikoku  Chemicals 
Corporation. 

For  any  future  shipments  from  a  new 
manufacturer/exporter  not  covered  in 
this  or  the  prior  administrative  review, 
whose  Hrst  shipments  occurred  after 
March  31, 1985  and  who  is  unrelated  to 
any  reviewed  Rrm.  no  cash  deposit  shall 
be  required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Japanese  cyanuric  acid  and  its 
chlorinated  derivatives  (except  cyanuric 
acid  produced  by  Nissan  Chemical 
Industries,  Ltd.)  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  ffnal 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 


of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  1 353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53(a)). 

Dated:  December  22. 1988. 
GUbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  8&-29184  Filed  12-29-86:  8:45  am] 
BILUNQ  CODE  3$ie-0S-« 


[A-351-607] 

Preliminary  DeteiTnination  of  Sales  at 
Less  Than  Fair  Value;  Disposable  Paint 
niters  and  Strainars  From  BrazN 

AGENCY:  International  Trade 
Administration,  Import  Administration. 
Commerce. 

action:  Notice. 

summary:  We  have  preliminarily 
determined  that  disposable  paint  filters 
and  strainers  (paint  filters  and  strainers) 
from  Brazil  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  have  also  preliminarily 
determined  that  critical  circumstances 
do  not  exist  in  this  investigation.  We 
have  notiHed  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination,  and  we  have  directed  the 
U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  paint  niters 
and  strainers  from  Brazil  that  are 
entered,  or  withdranvn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  for  each  entry  in 
an  amount  equal  to  the  estimated 
dumping  margin  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  March  9, 1987. 
EFFECTIVE  DATE:  December  30, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Steven  Lim  or  Charles  Wilson,  Office  of 
Investigations,  Import  Administration; 
International  Trade  Administration, 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230:  telephone:  (202) 
377-5332  or  377-528a 

Preliminary  Detennination 

We  have  preliminarily  determined 
that  paint  filters  and  strainers  from 
Brazil  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1673b(b)).  We  made  fair 
value  comparisons  on  virtually  all  of  the 
sales  of  paint  filters  and  strainers  to  the 
United  States  during  the  period  of 
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investigation,  February  1  tfaniugh  Jujy 
31. 1986.  Comparisons  were  based  on 
United  States  price  and  foreign  market 
value,  based  on  third  country  sales 
provided  by  respondent.  The  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  July  15, 198C,  we  received  a 
petition  tiled  in  proper  form  by  the  Louis 
M.  Gerson  Co.,  Inc.  on  behalf  of  the 
domestic  industry  producing  paint  filters 
and  strainers.  In  compliance  with  (he 
filing  requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of  paint 
filters  and  strainers  from  Brazil  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  these  imports  are 
materially  inuring,  or  threaten  material 
injury  to,  a  United  States  industry.  After 
reviewing  the  petition,  we  determined 
that  the  petition  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  ITC  of  our  action  and 
initiated  such  an  investigation  on 
August  4. 1986  (51  PR  28737,  August  11, 
1986).  On  August  29. 1988.  the  ITC 
determined  that  there  is  a  reasonable 
indication  that  imports  of  paint  filters 
and  strainers  from  Brazil  are  materially 
injuring  a  U.S.  industry  (51  PR  32257. 
September  10. 1986). 

On  August  28, 1988,  we  presented 
antidumping  duty  questionnaires  to  Cia 
Industrial  Celulose  e  Papel  Guiba 
(CELUPA).  Respondent  was  requested 
to  answer  the  questionnaire  in  30  days. 
On  September  16. 1986,  respondent 
requested  an  extension  of  the  due  date 
for  the  questionnaire  response.  On 
September  22, 1986.  we  granted  the 
respondent  a  two-week  extension.  We 
received  a  response  on  October  14. 1966. 
In  a  letter  dated  November  12, 1986.  the 
Department  requested  supplemental 
information.  Supplemental  responses 
were  submitted  by  the  respondent  on 
November  25  and  26, 1966. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  disposable  paint  filters 
and  strainers  of  paper,  containing  cotton 
gauze,  provided  for  in  item  256.9080  of 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA),  disposable  paint 
filters  and  strainers  of  cotton  gauze, 
containing  paper,  provided  for  in  item 
386.5300  of  the  TSUSA,  and  disposable 
paint  filters  and  strainers  of  man-made 
fibers,  provided  for  in  item  389.6270  of 
the  TSUSA. 


Fair  Value  Conparisoa 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  leas  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value  for  the 
company  under  invesli^tion  asing  data 
provided  in  the  response.  The  period  of 
investigation  is  from  February  1, 1966 
through  July  31. 1986. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  since  the 
merchandise  was  sold  to  unrelated  U.S. 
purchasers  prior  to  importation.  We 
calculated  the  purchase  price  based  on 
the  packed.  C&F  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions  for  port  charges, 
foreign  inland  freight  and  ocean  freight. 

Foreign  Market  Value 

In  accordance  with  section  773(a]  of 
the  Act,  we  have  preliminarily 
determined  that  CELUPA  had  no  sales 
of  paint  filter  and  strainers  in  Brazil 
during  the  period  of  investigation.  The 
petitioner  aiieged  that  sales  to  third 
countries  were  at  prices  below  tbe  cost 
of  producing  the  merchandise.  We 
examined  production  costs  which 
included  all  appropriate  costs  for 
materials,  fabrication  and  general 
expenses.  We  found  sufficient  sales  in 
Switzerland  above  the  cost  of 
production  to  allow  us  to  use  Swiss 
prices  in  accordance  with  section 
773(a)(1)(B)  for  foreign  market  value. 

We  calculated  third  country  price  on 
the  basis  of  the  packed.  C&F  prices  to 
unrelated  customers  in  Switzerland.  We 
made  deductions  for  port  charges, 
foreign  inland  freight  and  ocean  freight. 
We  made  a  circumstances-of-sale 
adjustment  for  differences  in  credit 
expenses  pursuant  to  §  353.15  of  the 
Commerce  Regulations.  Since  CELUPA 
did  not  receive  payment  on  some 
shipments,  we  used  the  offered  credit 
terms  to  calculate  these  credit  expenses. 
We  also  made  an  adjustment  for 
(tifferences  in  U.S.  and  Swiss 
commissions  in  accordance  with 
§  353.15  of  the  Commerce  Regulations. 
We  have  disallowed  an  adjustment  for 
differences  in  physical  characteristics  of 
the  merchandise  because  we  were 
unable  to  reconcile  various  data 
submitted  by  respondent. 

Pursuant  to  \  353.56  of  Commerce's 
Regulations,  we  made  currency 
conversions  at  the  rates  cotified  by  the 
Federal  Reserve  Bank. 


Preliminary  Negative  Determination  of 
Critical  Circumstances 

Petitioner  has  alleged  that  critical 
circumstances  exist  with  respect  to 
imports  of  paint  filters  and  strainers 
from  Brazil.  For  purposes  of  section 
733(e)(1)  of  the  Act,  critical 
circumstances  exist  if  we  find  that: 

( A)  (i)  there  it  a  htsiory  of  dumping  in  tt«« 
United  States  or  elsewhere  of  the  class  or 
kind  of  nierci>andi«e  whidi  is  the  s«b)ec1  of 
the  investigatioB;  or 

(11)  tbe  persoa  by  wbom.  or  for  whose 
account  tbe  mercbandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  tbe  investigation  at  less  than  its  fab  valtte; 
and 

(B)  there  have  been  massive  hnports  of  the 
class  or  kind  of  merchandise  which  is  (he 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B),  we 
generally  consider  the  following  data  in 
order  to  determine  whether  massive 
imports  have  taken  place:  (1)  The 
volume  and  value  of  the  imports;  (2) 
seasonal  trends:  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imports.  Based  on  our  analysis  of 
recent  import  statistics,  we  find  that 
there  is  no  reaaonable  basis  to  believe 
that  imports  of  the  subject  merchandise 
from  Brazil  have  been  massive  over  a 
relatively  short  period.  We  examined 
the  import  statistics  from  Brazil  for 
periods  of  four  months  prior  to  and  after 
the  filing  of  the  petition.  Accordingly, 
we  do  not  have  to  consider  whether 
section  733(e)(1)(A)  of  the  Act  applies  in 
this  case.  Therefore,  we  preliminarily 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of  paint 
filters  and  strainers  from  Brazil. 

Verification 

We  will  verify  all  information  used  in 
making  our  Hnal  determination  in 
accordance  with  section  776(a)  of  the 
Act.  We  will  use  standard  verification 
procedures,  including  examination  of 
relevant  sales  and  financial  records  of 
the  company  nnder  investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  paint  filters 
and  strainers  from  Brazil  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  on  all  entries  equal  to  the 
estimated  weighted-average  amounts  by 
which  the  foreign  market  value  of  the 
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merchandise  subject  to  this 
investigation  exceeded  the  United 
States  price  as  shown  in  the  table 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Manulaekirar/Maw/nporlws 

M>gln 
percwitage 

CCLUPA 

343 

AIMhM 

3  43 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  conHrms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry,  before  the  later  of  120 
days  after  our  preliminary  affirmative 
determination  or  45  days  after  our  Hnal 
determination. 

Public  Comment 

In  accordance  with  §  353.47  of  the 
Commerce  Regulations,  if  requested,  we 
will  hold  a  public  hearing  to  afford 
interested  parties  an  opportimity  to 
comment  on  this  preliminary 
determination  at  10:00  a.m.  on  February 
6, 1987.  at  the  U.S.  Department  of 
Commerce,  Room  1412, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC.  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  &^099,  at  the  above  address 
within  10  days  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants;  (3)  the  reason 
for  attending,  and  (4)  a  list  of  the  issues 
to  l$e  discussed.  In  addition,  prehearing 
briefs  in  at  least  10  copies  must  be 
submitted  to  the  Deputy  Assistant 
Secretary  by  January  23, 1987.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  All  %vritten  views 
should  be  filed  in  accordance  with  19 
CFR  353.46,  within  30  days  of 
publication  of  this  notice,  at  the  above 
address  in  at  least  10  copies. 


This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  (19 
U.S.C.  1673b(f). 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  ^r  Import 

A  dministration. 

December  22, 1986. 

(FR  Doc.  86-29185  Filed  12-29-86;  8:45  am] 

BIU.ING  CODE  3SM>-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

Receipt  of  Application  for  a  General 
Permit  to  Incidentally  Tatce  Marine 
Mammals 

Notice  is  hereby  given  that  the 
following  application  has  been  received 
to  take  marine  mammals  incidental  to 
the  pursuit  of  conunercial  fishing 
operations  within  the  U.S.  exclusive 
economic  zone  during  1987  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  the  regulations  thereunder. 

Northeast  Fisheries  Center,  National 
Marine  Fisheries  Service/GRYF,  People's 
Republic  of  Poland  have  applied  for  a 
Category  1:  'Towed  or  Dragged  Gear" 
general  permit  to  take  up  to  IS  small ' 
cetaceans  in  the  North  Atlantic  Ocean. 

The  Northeast  Fisheries  Center,  holds 
a  scientific  research  permit  to  retain  for 
biological  studies,  marine  mammals 
taken  by  nations  Hshing  in  U.S.  waters. 
The  Center  also  conducts  a  fisheries 
research  program  with  GRYF  of  Poland 
which  provides  for  the  commercial  use 
of  fish  taken  aboard  Polish  vessels. 

In  1986.  four  cetaceans  were  taken  in 
the  research  fishery. 

The  application  is  available  for 
review  in  the  Office  of  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  1825 
Connecticut  Avenue  NW.,  Room  805, 
Washington,  DC. 

Dated:  December  22. 1986. 
Ricliaiid  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
(FR  Doc.  86-29125  Filed  12-29-86;  8:45  am] 
BttXINO  COM  SS10-22-H 


Patent  and  Trademaric  Office 

Disposition  of  British  Abridgements 
1855-1972 

The  U.S.  Patent  and  Trademark  Office 
(PTO)  is  offering  to  any  interested  party 
one  set  of  classified  British 
Abridgements,  1855-1972.  These 
documents  are  stored  at  a  warehouse  in 
the  Springfield,  Viiginia  area.  There  are 
five  skids  of  documents  with 


approximately  20  boxes  per  skid.  The 
Manager  of  the  PTO  Scientific  Library 
must  be  contacted  within  two  weeks  of 
publication  of  this  notice.  This  set  is 
being  offered  on  a  fu^t  come,  first 
served  basis.  After  verification  by  the 
Manager  of  this  transaction,  the 
interested  party  must  arrange  for  the 
removal  of  these  documents  from 
storage  at  his/her  own  expense  within 
30  days.  Inquiries  should  be  directed  to: 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231, 
Attention:  Manager,  Scientific  Library 
[9703-557-2955]. 

Dated:  December  19. 1986. 
Donald ).  Quigg, 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
(FR  Doc.  86-29130  Filed  12-29-88;  8:45  am] 
MIXING  CODE  MIO-IS-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Solicitation  of  Put>Uc  Comment  on 
Bilateral  Negotiations  During  1987 

December  22, 1986. 

The  U.S.  Government  anticipates 
holding  negotiations  during  1987 
concerning  expiring  bilateral 
agreements  covering  certain  cotton, 
wool  and  man-made  fiber  textiles  and 
apparel  from  Bangladesh  (January  31, 
1988),  China  (December  31, 1987).  Costa 
Rica  (December  31, 1987),  Egypt 
(December  31, 1986).  Hungary 
(December  31, 1987)  Mexico  (December 
31. 1987).  Romania  (December  31, 1987) 
and  Uruguay  (June  30, 1987).  The  dates 
noted  in  parenthesis  are  the  expiration 
dates  of  the  agreements.) 

The  purpose  of  this  notice  is  to  invite 
any  party  wishing  to  comment  or 
provide  data  or  information  regarding 
these  agreements,  or  comment  on 
domestic  production  of  availability  of 
textiles  and  apparel  affected  by  these 
agreements,  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  William 
H.  Houston  III,  Chairman.  Committee  for 
the  Implementation  of  Textile 
Agreements,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Because  the  exact  timing  of  the 
negotiations  is  not  yet  established, 
conmients  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
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Watinngton.  DC  Furtlier  cammefit  nuiy 

be  invited  regarding  particsUr 
comroents  or  infonnation  received  from 
the  public  which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
contiden  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
William  H.  Houston  in. 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  86-29178  Fil«d  12-Z»-8e;  8:45  am] 

mUJNG  CODE  3S10-OR-II 


Establishment  of  Import  Limits  for 
Certain  Cotton  and  Wool  Textile 
Products  Produced  or  Manufactured  In 
the  People's  RepubNc  of  China 

December  22. 1986. 

The  Chairman  of  the  Committee  for 
'■'Sithe  Implementation  of  Textile 

Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Conunissiooer  of 
Customs  to  be  effective  on  December  29. 
1986.  For  information  on  the  quota 
status  of  titese  limits,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port  or  call  (202)  568-8701.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715.  For 
information  on  categories  on  which 
consultations  have  been  requested  call 
(202)  377-3740. 

Background 

On  October  22, 1988.  a  notice  was 
pubhshed  in  the  Federal  Register  (51  FR 
37470),  %vliidi  established  import 
restraint  limits  for  cotton  and  man-made 
in  Categories  330/630  and  435.  produced 
or  manufactured  in  China  and  exported 
to  the  United  States  during  the  ninety- 
day  period  which  began  on  September 
29, 1986  and  extends  through  December 
27, 1986.  The  notice  also  stated  that  the 
Government  of  the  People's  Republic  of 
China  is  obligated  under  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  19, 
1983.  as  amended,  if  no  mutaally 
satisfactory  solution  is  reached  on  levels 
for  these  categories  during 
consultations,  to  limit  its  imports  diaing 
the  twelve-mondi  period  iniediately 
following  the  lunety-day  coiwukation 


period  to  2.754.697  dozen  (Category  330/ 
630)  and  8.550  dozen  (Category  435). 

No  solution  has  been  reached  in 
consultations  on  mutually  satisfactory 
limits  for  these  categories.  The  United 
States  Government  has  decided, 
therefore,  to  control  imports  of  cotton, 
wool  and  man-made  fiber  textile 
products  in  Categories  330/630  and  435, 
exported  during  the  twelve-month 
period  beginning  on  December  28. 1986 
and  extending  tfaroogfa  December  27. 
1987.  at  the  levels  described  above.  The 
United  States  remains  committed  to 
Hnding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  People's  Republic  of 
China,  further  notice  will  be  published 
in  the  Federal  Register. 

In  the  event  the  limits  established  for 
the  ninety-day  [>eriod  have  been 
exceeded,  such  excess  amounts,  if 
allowed  to  enter,  will  be  chai^ged  to  the 
levels  established  for  the  designated 
twelve-month  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  28622).  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
William  H.  Houston  m. 
Chairman,  Committee  for  the  Impkaaetttation 
of  Textile  Agreements. 

Committea  for  the  Implementafioa  of  Taxtila 
Agre«ments 

December  22. 1966. 
Commissioner  of  Castoms. 
Department  of  the  Treasury. 
Washington.  DC  20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  hily  31,  ISaflC 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  August  18, 1963 
as  amended,  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China;  and  in  accordance  with  the  provuions 
of  Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prokibit 
effective  on  December  29. 19S6,  entry  iato  the 
United  States  for  consivnpticQ  and 
withdrawal  from  warehouse  for  mnsiimptoB 
of  cottoa  wool  and  man-made  fiber  textile 
products  in  Categories  330/S30  and  435. 
prodnced  or  manufatturwl  in  the  People'a 
Republic  of  Cbma  and  exparted  daring  tfie 


twelve-month  period  which  begins  on 
December  28. 1988  and  extends  throu^ 
December  27, 1M7.  ia  excess  oi  the  fallowing 
levels  of  restraint: 


\2-mo. 

restraint 
levels '  (doz) 

Category: 
330/630 

2.754.697 

435 

8,550 

>  Tt>e  levels  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Oecam- 
ber  27.  1986. 

Textile  prodacts  in  Categories  338/6S0  and 
435  which  are  in  excess  of  the  nioety-dajr 
levels  previously  estabhshed  sball  be  subject 
to  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.SA.  numbers  was  poblished  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  550709),  as  amended  on  April  17. 1983  (48 
FR  15175).  May  3. 1983  (48  FR  19924), 
December  14, 1983  (48  FR  55607).  December 
30, 1983  (48  FR  575a4),  April  4, 1984  (49  FR 
13397),  )«ne  28, 1984  (49  FR  26622),  )uly  16. 
1964  (49  FR  28754).  November  a  1064  (49  FR 
44782],  and  in  Stahstical  Headnote  5, 
Schedule  3  of  the  TARffT  Scheddes  of  tke 
United  States  Annotated  (1986). 

Ib  carrying  out  the  above  directioos,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consunption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Pserto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  pravisioos  of  5 
U.S.C.  553(«K1)- 
Sincerely, 

William  H.  Houston  IH, 

Chairman.  Committee  for  the  Impiementation 

of  Textile  Agreements. 

[FR  Doc.  86-29179  Filed  12-29-86: 8-45  am] 

MLIMQ  COOE  SS1*-0n-M 


Adjustment  of  Import  Restraint  Limits 
for  Certain  Itan-Made  Fiber  Textile 
Products  From  Singapors 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  23, 
1988.  For  further  information  contact 
Ross  Arnold,  International  Trade 
Specialist,  OfRce  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  Hnrits,  p>lease  refer 
to  the  Quota  Status  Reports  whicfa  ne 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  535-873n.  For 
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information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Background 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  May 
31  and  June  5. 1986.  between  the 
Governments  of  the  United  States  and 
Singapore  provides,  among  other  things, 
for  percentage  increases  in  certain 
categories  duri:tg  and  agreement  year 
for  swing,  provided  corresponding 
reductions  in  equivalent  square  yards 
are  made  in  other  specific  limits  or 
sublimits  during  the  same  year  to 
account  for  the  application  of  swing. 
Pursuant  to  the  terms  of  the  agreement, 
the  import  restraint  limit  established  for 
Category  804,  produced  or  manufactured 
in  Singapore  and  exported  during  the 
twelve-month  period  which  began  on 
January  1. 1966  and  extends  through 
December  31. 1986.  is  being  increased 
from  1.498.000  dozen  to  1,519,400  dozen. 
The  limit  for  Category  631  is  being 
reduced  from  300,000  dozen  pairs  to 
275,049  dozen  pairs  to  account  for  swing 
applied  to  Category  804. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4,  1964  (49  FR 
13397).  June  28, 1984  (49  VK  26622).  July 
16. 1984  (49  FR  28754).  November  a  1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
William  H.  Houston  III. 
Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements. 

Comniiltee  for  the  Impiementatioa  of  Textile 
Agreements 

December  22, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229 
Dear  Mr.  Commissioner:  On  June  12. 1986. 
the  Chairman,  Committee  for  tiie 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  for 
consumption,  or  withdrawal  from  warehouse 
for  consumption,  of  cotton,  wool  and  man- 
made  fiber  textile  products  in  certain 
specified  categories,  produced  or 
manufactured  in  Singapore  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1986  and  extending  through 
December  31. 1988,  in  excess  of  designated 
restraint  limits.  The  Chairman  further 
advised  you  that  the  restraint  limits  are 
subject  to  adjustment.' 
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Effective  on  December  23. 1986  the 
directive  of  June  12. 1986  is  hereby  amended 
to  include  adjusted  restraint  limits  for  the 
following  categories: 


Caiegwy 

Mtmaa  ^2■mon»\ 
(«kam(lnM> 

604 . 

631 „    _ 

1.619.400  pounds 
275.049  dozw  pair 

'  Tlw  hnMs  have  not  been  adiuated  to  account  tor  any 
xnparti  exported  attar  DeOBmtMr  31.  1985 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
William  H.  Houston  III. 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  86-29177  Filed  12-23-86;  3:59  pmj 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China:  Effective 
on  January  1, 1987 

December  23. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  elective  on  January  1, 
1987.  For  further  information  contact 
Diana  Solkoff.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Customs  port  or  call  (202)  566- 
6828.  For  information  on  embargoes  and 
quota  re-openings,  please  call  (202)  377- 
3715. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
August  19. 1983.  as  amended,  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China 
establishes  specific  limits  for  Categories 
313.  314.  315.  317.  320-P  (only  T.S.U.S. 
items  320.— through  322.— and  328.— 
through  328. — with  statistical  suitixes 
21.  22.  24.  31.  3a  49.  57.  74.  80  and  98). 
331.  333.  334,  335.  336.  337.  338.  339.  340. 
341.  342.  345.  347/348.  350.  351,  352.  359- 
C  (only  T.S.U.S.A.  numbers  381.0822, 


■  The  agreetnenl  of  May  31  and  |une  5.  1966 
concerning  ootton.  wooi  and  man-made  Tiber  textile 
products  from  Singapore  provides,  in  part  that 


specific  limits  may  be  increased  by  not  more  than 
seven  percent  during  an  agreement  year,  provided 
that  an  equal  quantity  in  square  yaids  equivalent  is 
deducted  from  anotlier  sped5c  limil. 


381.6510.  384.0928  and  384.5222).  359-V 
(only  T.S.U.S.A.  numbers  381.0258, 
381.0554.  381.3949.  381.5800,  381.5920. 
384.0451.  384.0648,  384.0650,  384.0651, 
384.3449,  384.3450,  384.4300,  384.4421  and 
384.4422),  361,  363,  Se»-L  (mily 
T.S.U.S.A.  numbers  706.3210,  708.3850. 
and  706.4111).  410.  434,  436,  438,  443,  444. 
445/446,  447.  448.  605-T  (only  T.S.U.Sj\. 
number  310.9500).  813-C&R.  631.  634. 

635.  638,  639.  640.  641,  645/646.  647.  648. 
649,  651,  652  and  669-P  (only  T.S.U.Sj\. 
number  385.5300);  and  the  bilateral 
agreement  of  September  8  and  9. 1986 
establishes  a  speciHc  limit  for  Category 
670-L,  produced  or  manufactured  in 
China  and  exported  during  the  twelve- 
month period  which  begins  on  January  1, 
1987  and  extends  through  December  31, 
1987.  Categories  339.  345.  347/348,  636 
and  839  have  been  adjusted  for 
carryforward  used  in  1988  and 
Categories  313,  314.  315,  339.  341.  342, 

636.  641.  645/646  and  648  are  subject  to 
phased  entry  procedures. 

The  agreement  also  provides  a 
consultation  mechanism  for  categories 
of  textile  products  which  are  not  subject 
to  specific  ceilings  and  for  which  levels 
may  be  established  during  the  year.  In 
the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs,  in 
accordance  with  the  terms  of  the 
bilateral  agreements,  to  prohibit  entry 
into  the  United  States  for  consumption, 
or  withdrawal  from  warehouse  for 
consumption,  of  textile  products  in  the 
designated  categories,  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
twelve-month  period  beginning  on 
January  1, 1987  and  extending  through 
December  31, 1987  in  excess  of  the 
indicated  restraint  limits. 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  F.R.  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1964  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
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Schedules  of  the  United  States 
Annotated  (1987). 
Willum  H.  Houston  01, 

Chairman.  CommiUee  for  the  Implementation 
of  Textile  Agreements. 

Commltee  for  tlie  Implementation  of  Textile 
Agreements 

December  23, 1986 
Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  DC  20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31, 1986: 
pursuant  to  the  Bilaterial  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
August  19. 1983,  as  amended,  between  the 
Covemmenis  of  the  United  States  and  the 
People's  Republic  of  China:  pursuant  to  the 
bilateral  agreement  of  September  8  and  9. 
1986:  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3. 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1987,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  Tiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1987  and  extending 
through  December  31, 1987,  in  excess  of  the 
following  restraint  limits: 


Category 

12-mo  restraint  limit 

313 

53,395,280  square  yards. 
16,862,632  square  yards. 

314 

315 

171,400,000  square  yards. 
16,872.960    square    yards    of 

317 

wtMch      not      more      ttian 

3,374,592      square      yards 

stwil  be  in  T.S.U.S.   items 

320.— through       331.— with 

Statistical    suffixes    50.    87 

and  93. 

320-P ' 

14,904,448  square  yards. 
3.952,323  dozen  pairs. 
63.206  dozen. 

331 

333 

334 

234,327  dozen 

335 

314,737  dozen. 

336 

125  664  dozen 

337 

1,008,141  dozen 

338 

881,263  dozen  of  which  not 

nxxe  than   631,138  dozen 

shall  be  in  T.S.U.S.A.  num- 

bers         3810240          and 

381.4130 

339 

978  035  dozen 

340 

677,090  dozen. 

341  

514  087  dozen 

342 

195.684  dozen. 

345   

87  290  dozen 

347/348 

1 .908  806  dozen 

350 

108.180  dozen. 

351 

352.497  dozen. 

352    

1.369  399  dozen 

359-C* 

781,397  pounds. 

359-V» 

1.446,154  pounds 

Category 

12-mo  restraint  limit 

361 

3,106,553  rHJmbers. 

363 

22.298.844  numbers. 

369-L* 

4.079,250  pounds. 
2,162,612    square    yards    of 
which      not      moie      than 

410 

1,734,170      square      yards 

Shalt   be   TSUSA    numbers 

335.5500,  336.1505,  .1540, 

.5000.   .6210,   .6270,   .6275, 

.6410.          .6470,          .6475, 

337.5030,      .5055,       .5090, 

.5500.   339.0500,   363.1500, 

363.7000  and  not  more  than 

1,734,170  square  shall  be  in 

TSUSA  numbers  336  1000, 

.1510,  .2000,  .2500,   .3000, 

.3500,   .4000,   .5500,   .6205, 

.6260.  .6265,  .6405.  .6460, 

.6465.  377.5080. 

434 

11,935  dozen. 

436 

1 3  1 59  dozen 

438 

22.442  dozen 

443 

10,146  dozen. 

444 

15  455  dozen 

445/446 

265.380  dozen. 

447 

72,025  dozen 

448 

19.251  dozen. 

605-T* 

468.000  pounds. 
25.679.084  square  yards. 

613-C4R* 

631 

806.140  dozen  pairs. 
447,383  dozen. 

634 

635 

465  318  dozen 

636 

354.864  dozen. 

639 

957  776  dozen 

640 

1 ,204  294  dozen 

641 

1,011  928  dozen 

645/646  

676  431  dozen 

647 

878  51 1  dozen 

648 

1,130,631  dozen 

649 

652,421  dozen. 

651 

543,400  dozen  of  which  not 

more    than    97,185    dozen 

shall  be  in  TSUSA.  num- 

bers 384  222  and  384  8632 

652 

1  872  000  dozen 

669-P' 

2,798,888  pounds. 
24,024,000  pounds. 

670-4.  • 

•  In  Categofy  320.  only  T.S.U.S.  items 
320—.  321.—,  322—,  326.—.  327—  and 
328—,  vxith  statistical  suffixes  21,  22,  24.  31. 
38.  49.  57.  74,  80  and  98. 

»  In  Category  359,  only  TSUSA.  numbers 
381  0822.  381  6510,  384  0928  and  384  5222. 

'  In  Category  359,  only  T.S.U.S.A.  numljers 
381.0258.  3810554,  3813949,  3815800, 
381.5920,  3840451,  384.0648,  384.0650. 
3810651.     384  3449,     384.3450,     384.4300, 

384  4421  and  384  4422 

•  In  Category  369.  only  TSUSA.  numbers 
706.3210.  706.3650.  and  706  4111. 

» In  Category  605.  only  T.S.U.S.A.  numt>ef 
310.9500. 

•  In  Category  613,  only  TSUSA.  numbers 
338  5039,  5042.  .5043,  .5047.  .5048,  .5053, 
5054.  .5058,  .5059,  5044,  .5050,  .5055,  5060, 
.5063.  .5064,  .5067.  .5068.  .5071.  .5078. 
.5074,  .5083,  .5086,  .5091,  5094,  .5097. 

'  In  Category  669,  only  T.S.U.S.A.  number 

385  5300 

•  In  Category  670-L,  only  T  S.U.S.A.  num- 
bers 706.3415,  706.4130  and  706.4135. 

In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories, 
with  the  exception  of  Category  410.  produced 


or  marvufaclured  in  China,  which  have  been 
exported  to  the  United  Slates  on  and  after 
January  1, 1986  and  extending  through 
December  31, 1986.  shall,  to  the  extent  of  any 
unfilled  balances,  be  charged  against  the 
levels  of  restraint  established  for  such  goods 
during  the  twelve-month  period  beginning  on 
January  1, 1986  and  extending  through 
December  31, 1986.  In  the  event  the  levels  of 
restraint  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  letter  with  the  exceptions  noted  below. 

Merchandise  exported  during  the  twelve- 
month period  which  began  on  January  1. 1986 
and  extends  through  December  31. 1986  in 
Categories  313.  314.  315.  339.  341.  342.  636. 
641.  645/646  and  648.  shall  be  permitted  entry 
into  the  United  States  for  consumption,  or 
withdrawal  from  warehouse  for  consumption, 
in  each  of  the  30-day  periods  in  the  following 
amounts  during  (he  indicated  periods  in  1987: 


CaMgory  and  panod 

Amount  10  ba  aniarad 

313 
Januaiy  2-31  

8.009.292  iquwe  yards 
8.009.292  square  yards 
8.009.292  squva  yards 
8.009.292  square  yards 

Fe«xu»ry  \-Um»\2 

March  3-Apnl  1 

April  2-May  1 

May  2-31  

8  009  292  square  yards 

314 
January  2-31 

February  1-Mwch  2 

MarcJi  3-Apr«  1 

3.376.526  square  yards 
3.376.526  square  yards 
3.376.526  square  yards. 
3.376.526  square  yards 

17.140.000  square  yards 
17,140.000  square  yards 
17.140.000  square  yards 

Apnl  2-May  1 

May  2-31 

315: 

January  2-31 _...„ 

February  I-Marcn2 

March  3-Apnl  1 

339 

January  2-31 

205  536  dozen 

February  1 -March  2 

205.536  dozen 

March  3-Apnl  1  ..„ 

205.536  dozen 

Apnl  2-May  1 

205  536  dozen 

May  2-31 

205  536  dozen 

341 

January  2-31 

102.817  dozen 

February  i-MardiS 

102.817  dozen. 

March  3-Apnl  1 

102  817  dozen 

Apnl  2-May  1 

102.817  dozen 

May  2-31 

102.817  dozwv 

342 

Januaiy  2-31 

39.137  dozen. 

February  1  March  2 

W.137  dozen. 

Man*3-Aprt1...._ 

39.137  dozen. 

Apnl  2-May  1 

38  137  dozerv 

May  2-31 

39  137  dozen. 

636 

January  2-31  ....„ 

74.486  dozen 

February  1 -March  2. — 

74,486  dozen 

March  3-Apnl  1 „. 

74.486  dozen. 

Apnl  2-May  1 

74.486  dozen 

May  2-31 . _„ 

74.486  dozen 

641 

Jwiuary  2-31  _ . 

202  386  dozen 

February  1-Mwch  2 

202.386  dozen 

UvchS-Aprt1 1 

202  386  dozen 

Apnl  2-May  1  . 

202  386  dozen 

May  2-31 _ 

202.386  dozen. 

645/646 

January  2-31 

135  286  dozen 

Fabniary  1 -March  2 

135,286  dozen 

March  3-Aphl  1 

135.286  dozen 

Apnl  2-May  1 _.. 

135.286  dozen 

May  2-31 _ _... 

135.286  dozen 

648 

January  2-31 _. 

226.126  dozen. 

Fabruanr  1  March  2  — 

226.126  duan 

Mvch  3-Ap>1l  1 

Apnl  2-May  1 

May  2-31 

226.126  dozen 
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Merchandise  entered  in  1987  in  the 
foregoing  categories,  expiorted  during  the 
twelve-month  period  which  began  on  January 
1. 1986  and  extends  through  December  31. 
1986,  plus  goods  exported  during  the  twelve- 
month period  which  begins  on  January  1. 1987 
and  extends  through  December  31. 1987.  shall 
not  together  exceed  the  1987  limits 
established  for  such  goods  in  this  directive. 

The  restraint  limits  set  forth  above  are 
subject  to  adjustment  in  the  future  according 
to  the  provisions  of  the  bilateral  agreement  of 
August  18, 1983,  between  the  Governments  of 
the  United  States  and  the  People's  Republic 
of  China,  which  provide,  in  part,  that:  (1) 
With  the  exception  of  Category  315,  certain 
specific  limits  may  be  exceeded  by  not  more 
than  S  or  7  percent  of  its  square  yard 
equivalent  total,  provided  that  the  amount  of 
the  increase  is  compensated  for  by  an 
equivalent  square  yard  decrease  in  one  or 
more  other  specific  limits  in  that  agreement 
year  (2)  subject  to  consultations,  specific 
limits  may  be  increased  for  carryover  and 
carryforward  up  to  10  percent  of  the 
applicable  category  limit  in  any  agreement 
year  according  to  the  terms  specified  In  the 
agreement:  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement.  Any 
appropriate  adjustments  under  the  provisions 
of  the  bilateral  agreement  will  be  made  to 
you  by  letter. 

A  description  of  the  cotton,  wool  and  man- 
made  Hber  textile  categories  in  terms  of 
T.S.U.S.A.  numbers  was  published  in  the 
Federal  Ragistor  on  December  13, 1982  (47  FR 
55709),  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3. 1983  (48  FR  19924),  December 
14. 1983  (48  FR  55607)  December  30. 1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397).  June  28. 
1964  (49  FR  26622).  July  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  S,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Ihierto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 

Sincerely. 
William  H.  Houston  III. 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  86-29208  Filed  12-29-86:  8:45  amj 
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Announc«m«nt  of  Import  Restraint 
Limits  for  Certain  Cotton  Textile 
Products  Produced  or  Manufactured  in 
the  Dominican  Republic 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 


published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  30, 
1986.  For  further  information  contact 
Janet  Heinzen.  Intemstionai  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
Quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  pn  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes,  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

On  May  28, 1986  a  notice  was 
published  in  the  Federal  Regiater  (51  FR 
19248)  which  establishes  specific  limits 
for  Categories  340  and  644,  among 
others,  produced  or  manufactured  in  the 
Dominican  Republic  and  exported 
during  the  period  which  began  on  June  1. 
1986  and  extends  through  May  31. 1987, 
The  current  agreement  of  December  30. 
1983  between  the  Governments  of  the 
United  States  and  the  Dominican 
Republic  will  remain  in  effect.  However, 
as  a  result  of  consultations  held  June  30 
and  July  1, 1986,  the  Governments  of  the 
United  States  and  the  Dominican 
Republic  agreed  on  a  new  bilateral 
agreement  concerning  trade  in  cotton 
and  man-made  Fiber  textile  products  in 
Categories  340  and  644,  produced  or 
manufactured  in  the  Dominican 
Republic  and  exported  during  the  period 
which  began  on  December  1. 1988  and 
extends  through  May  31. 1988. 

The  new  agreement  establishes  a 
designated  consultation  level  for  cotton 
textile  products  in  Category  340, 
produced  or  manufactured  in  the 
Dominican  Republic  and  exported 
during  the  six-month  period  which 
began  on  December  1. 1986  and  extends 
through  May  31. 1987  at  a  level  of  95.000 
dozen.  In  the  directive  that  follows  this 
notice,  the  CITA  Chairman  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  for  consumption,  or  withdrawal 
from  warehouse  for  consumption,  of 
cotton  textile  products  in  Category  340 
in  excess  of  the  designated  limit. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7, 1963  (48  FR  15175), 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  [49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44762).  and  in  StatisUcal 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Aiinot{|ted  (1986). 


This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
WUUana  H.  Houston  in. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  23. 1986. 
Commissioner  of  Customs. 
Department  of  the  Treasury, 
Washington,  DC  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  caitcel  the  directive 
issued  to  you  on  May  22, 1986  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  cotton  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic  and 
exported  during  the  period  which  began  on 
June  1. 1986  and  extends  through  May  31. 
1967. 

Effective  on  December  30. 1986,  the 
restraint  period  established  for  Category  340 
in  the  directive  of  May  22. 1986  is  hereby 
amended  to  be  for  a  six-month  period  which 
l>egan  on  June  1, 1986  and  extended  through 
November  30, 1986. 

!n  addition,  effective  on  Deceml>er  30. 1986. 
you  are  directed  to  prohibit  entry  into  the 
United  States  for  consumption  or  withdrawal 
from  warehouse  for  consumption,  of  cotton 
textile  products  in  Category  340,  produced  or 
manufactured  in  the  Dominican  Republic  and 
exported  during  the  six-month  period  which 
began  on  December  1. 1986  and  extends 
through  May  31. 1987.  in  excess  of  95.000 
dozen. 

In  carrying  out  this  directive,  entries  of 
cotton  textile  products  in  Category  340, 
produced  or  manufactured  in  the  Dominican 
Republic  which  have  been  exported  to  the 
United  States  on  and  after  June  1, 1986  and 
extending  through  November  3a  1966,  shall, 
to  the  extent  of  any  unfilled  balances,  be 
charged  against  the  level  of  restraint 
established  for  such  goods  during  the  period 
beginning  on  June  1, 1986  and  extending 
through  November  30.  1986.  In  the  event  the 
limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  level  set  forth  in  this 
letter  for  the  six-month  period  which  began 
on  December  1, 1986. 

A  description  of  the  cotton,  wool  and  man- 
made  nber  textile  categories  in  terms  of 
T.S.U.S.A.  numbers  was  published  in  the 
Federal  Register  on  December  13. 1982  (47  FR 
55709).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924).  December 
14. 1963  (48  FR  55607),  December  30, 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397).  June  28, 
1984  (49  FR  26622).  July  16. 1984  (49  FR  28754). 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  Slates 
Annotated  (1987). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
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to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 

Sincerely, 
William  H.  Houston  111. 
Chairman,  Committee  for  the  Implementation 
of  Tex  tile  Agree  men  ts. 
|FR  Doc.  86-29207  Filed  12-29-86;  8;45  am] 
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EstaMishment  of  Import  Restraint 
Umits  for  Certain  Cotton,  Wooi,  IMan- 
Mad*  Fiber ,  Silk  Blends  and  Ottter 
Vegetable  Fiber  Textile  ProducU  From 
ttie  Republic  of  Korea  Effective  on 
January  1, 1987 

December  23. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreement  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  as  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eve  Anderson,  International  Trade 
Specialist.  Office  of  Textile  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-8041.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Badcground 

The  Bilateral  Textile  Agreement  of 
November  21  and  December  4, 1986, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Korea 
establishes  restraint  limits  for 
Categories  300-320,  360-363,  369-0.  400- 
429.  464-469,  600-627  and  665-669  and 
670-0,  as  a  group  (Group  I),  and  within 
the  group  individual  categories  300/301. 
310/318.  313,  314.  315,  317,  319,  320,  410, 
604,  parts  of  605,  611,  612,  613,  614  and 
parts  of  669;  categories  330-354,  359, 
431-448,  459.  630-654  and  659.  as  a  group 
(Group  U),  and  within  the  group 
individual  categories  331.  333/334,  335, 
336.  337/637,  338/339.  340,  341.  342,  345, 
347/348,  350,  351,  352.  353/354/653/654, 
359-H,  363.  433/434/  435.  436.  438,  440, 
442,  443.  444,  445/448,  447.  448,  459-W. 
631,  632,  633/634/635.  636,  638/639.  parts 
of  640.  641.  642,  643,  644,  645/646,  647/ 
648.  649,  650,  and  parts  of  659; 
Categories  831-844  and  847-859,  as  a 
group,  (Group  III)  and  within  the  group 
individual  categories  835,  836  and  840; 


Categories  845  and  846  as  a  grout), 
(Group  IV);  and  Categories  369-L  and 
670-L/870,  as  a  group,  (Group  VI),  and 
within  the  group  individual  categories 
369-L  670-L/870,  produced  or 
manufactured  in  Korea  and  exported 
during  the  twelve-month  period  which 
begins  on  January  1, 1987  and  extends 
through  December  31, 1987.  Accordingly, 
the  letter  which  follows  this  notice  from 
the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption  of  cotton,  wool,  man-made 
fiber,  silk  blends  and  other  vegetable 
fiber  textile  products  in  the  foregoing 
categories  that  have  been  exported 
during  the  aforementioned  agreement 
period  in  excess  of  the  designated 
amounts. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  550709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 

This  letter  and  the  action  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
William  H.  Houston  lU. 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  bnplemenlatiofl  of  Textile 
Agreements 

December  23. 1986. 
Conunissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U  S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  July  31. 1986; 
pursuant  to  the  Bilateral  Textile  Agreement 
on  November  21  and  December  4. 1986, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Korea;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  or  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1. 1987,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blends  and  other 
vegetable  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  Republic  of  Korea  and 


exported  during  the  twelve-month  period 
beginning  on  January  1. 1967  and  extending 
through  December  31. 1987.  in  excess  of  the 
indicated  restraint  limits: 


Categofy 

12-mo  restraint  limit 

Group! 

300-320.  360-363. 

422,177,651  square 

369-0 ',400- 

yards  equivalent 

429.464-469, 

600-627.  665- 

669  and  670-0  ». 

Group  II 

330-354.  359.  431- 

681,462.398  square 

448,459  630- 

yards  equivalenL 

654  and  659. 

Group  lit 

831-844  and  847- 

21,543,022  square 

859 

yards  equivalent. 

Group  VI 

369-L  >  670-Ly 

62.621.550  square 

870-L  ♦. 

yards  equivalent. 

300/301 

5,273,987  pounds. 

310/318 

3.913,578  square  yards. 

313          

51,643,256  square 
yards. 

314 

2,759,532  square  yards. 
23.576  580  sauare 

315 

yards. 

317 

16,995,156  square 

yards. 

319 

8,272.201  square  yards. 
25,206,239  square 
yards. 

320 

331 ™. 

498.386  dozen  pairs. 

333/334 

69.834  dozen. 

335 

71.308  dozen. 

336 

44.153  dozen. 

337/637 

66.625  dozen  of  which 

not  more  than  43.306 

dozen  shall  be  in 

Category  337  and  not 

more  than  43,306 

dozen  shall  be  in 

Category  637. 

338/339 _ 

735.936  dozen. 

340 

249.127  dozen. 

341 

185,000  dozen. 

342 

74.594  dozen. 

345 

67.369  dozen. 

347/348 

322.942  dozen. 

350 

12.841  dozen. 

351 

112  896  dozen 

352 

137  284  dozen 

353/354/653/654 .... 

226.243  dozen. 

359-H  » 

4,360.094.  pounds. 

363 

1,699.741  numbers 

369-L 

512.500  pounds. 

410 

4,613,204  square  yards. 

433/434 

17  198  dozen  of  which 

not  more  than  13,130 

dozen  shall  be  in 

Category  433  and  not 

nxxe  than  6,734 

dozen  shall  be  in 

Category  434. 

435 

31,287  dozen. 

436 

13,244  dozen. 

438 

62.808  dozen. 

440 

212.318  dozen. 

442 

44.754  dozen. 

443 

26.838  dozen. 

444 

4,064  dozen. 
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Category 

12-fno  restraint  limit 

445/446 

51  944  dozen 

447 

83.036  dozen. 

448 „.     . 

31 ,486  dozen. 

459-W  • „.... 

187.790  dozen. 

604 

602,680  dozen. 

605-C» 

2.676,451  dozen. 

605-O* 

735,438  pounds. 

611 .. 

2,363.906  square  yards. 

612 

97.232.393  square 

yards. 

613 

23.474.946  square 
yards. 

614-0  • 

12,384.243  square 

yards. 

614-W»» 

9.214,919  square  yards. 

631 

231.801  dozen  pairs. 

632. 

1.759,797  dozen  pairs. 

633/634/635 

1.424  909  dozen  of 

which  not  nxxe  than 

179.988  dozen  shall 

be  in  Category  633, 

not  more  ttian 

829.137  dozen  shall 

be  Category  634  and 

not  nfKxe  than 

629,520  dozen  shall 

be  in  Category  635. 

636 „ 

220,762  dozen. 

638/639.... 

5,578,444  dozen. 

640-D  ' ' 

3,790.961  dozen. 

640-O'* 

2,548.970  dozen. 

641 

981,078  dozen. 

642 

80,242  dozen. 

643 

61,055  dozen. 

644 

88,305  dozen. 

645/646 

3.365,629  dozen. 

647/648 

1,176.425  dozen. 

649 

513,270  dozea 

650 

18,790  dozea 

659-C>« 

448,944  pounds. 

65&-H«« 

2,474.530  pounds. 

659-S'» 

304,681  pounds. 

669-C" 

2,007,338  pounds. 

669-F  «' 

697,605  pounds. 

669-P  »• 

3,863,346  pounds. 

669-T  '• 

5,324.616  pounds. 
32,160.000  pounds  of 
«»tiich  not  more  than 

670-L/870  •» 

26,650.000  pounds 

sttall  be  in  Category 

670-L  and  not  rrxxe 

than  6.030,000 

pounds  shall  be  in 

870-L 

835 

27.135  dozen 

S:::::::::::::::::: 

74,740  dozen. 

840 

115  575  dozen 

846 

2,310,433  dozen. 

846 

852.994  dozen. 

"  In  Category  369.  all  T.S.U.SA' 
those  listed  in  footnote  #3. 

Mn  Category  670.  all  T.S.U.S.A 
except  those  listed  in  footnote  #4. 

» In  Category  369.  only  T.S.U.S.A. 
706.3210.  706.3650.  and  106.4111. 

*  In  Category  670,  only  T.S.U.S.A. 
706.3415,  706.4130  and  706.4135. 

•  In  Category  359,  only  T.S.U.S.A. 
702.0600  and  702.1200. 

•  In  Category  459  only  T.S.U.S.A. 
702.7500  and  702.8000. 

*  In  Category  605,  only  T.S.U.SA 
316.5500  and  316.5800. 


s  except 
numt)ers 
numbers 
numt)ers 
numt)ers 
nunr)t)ers 
numbers 


•  In  Category  605,  only  T.S.U.SA  numbers 
except  316.5500  and  316.5800. 

•  In  Category  614.  only  T.S.U.S.A  numbers 
except  those  in  footrwte  10. 

•0  In  Category  614.  only  T.S.U.S.A.  numbers 
338.1000.  338.1505,  338.1508,  338.1511. 
338.1525,  338.1531.  338,1552,  338.1554. 
338.1556.  338.1558.  338.1562,  338.1564. 
338.1568  and  338.1572. 

' '  In  Category  640.  only  T.S.U.SA  numbers 
381.3132,  381.3134,  381.9535  381.9540. 
381.9968.  381.8666.  381.6972  and  381.3558. 

"  m  Category  640.  only  T.S.U.S./V.  rwmbers 
except  those  in  footnote  1 1 . 

'» In  Category  659.  only  T.S.U.S.A.  numbers 
381.3325,  381.9805,  384.2205.  384.2530, 
384.8606,  384  8607,  and  384.9310. 

'♦  In  Category  659,  only  T.S.U.S.A.  numbers 
703.0510,  703.0520,  703.0530,  703.0540, 
7030550.  703.0560.  703.1000.  703.1610, 
703,1620,  703.1630,  703,1640.  and  703.1650. 

'»  In  Category  659,  only  T.S.U.S.A.  numbers 
381.2340,  381.3170.  381.9100.  381.9570, 
384.1920,  384.2339.  384.8300.  384.8400,  and 
384.9353. 

'•  In  Category  669.  only  T.S.U.S.A.  numbers 
348.0065.  348.0075.  348.0565  and  348.0575. 

"  In  Category  669,  only  T.S.U.S.A.  num- 
bers 355.4520  and  355.4530. 

'•  In  Category  669,  only  T.S.U.S./V.  number 
385.5300. 

"•  In  Category  669.  only  T.S.U.S.A  numbers 
386.1105  and  389.6210. 

*"  See  footnote  4. 

In  carrying  out  this  directive,  entries  of 
textile  products  in  categories  300-320,  360- 
363.  369-0.  400-429.  464-469,  600-627,  665-669 
and  670-0.  as  a  group  (Group  I);  330-354,  359, 
431-448,  459.  630-654  and  659.  as  a  group 
(Group  11);  831-844  and  847-859.  as  a  group 
(Group  III);  except  September  1-December  31. 
1986  for  Categories  369-L,  670-L/870,  as  a 
group  (Group  VI)  and  individual  categories 
835.  836.  840.  845  and  846  and  all  other 
categories  which  have  been  exported  to  the 
United  States  on  and  after  January  1. 1986 
and  extending  through  December  31. 1986. 
shall,  to  the  extent  of  any  unfilled  balances 
be  charged  against  the  restraint  limits 
estabhshed  for  such  goods  during  that 
twelve-month  period.  In  the  event  the  levels 
established  for  these  categories  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in  this 
directive. 

The  1967  levels  are  subject  to  adjustment 
according  to  the  provisions  of  the  bilateral 
Textile  Agreement  of  November  21  and 
December  4, 1986.  as  amended,  which 
provide,  in  part,  that:  (1)  During  any 
agreement  year  percentages,  provided  a 
corresponding  reduction  in  square  yards 
equivalent  is  made  in  one  or  more  other 
specific  limits  and  (2)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement.  Any 
adjustment  under  the  foregoing  provisions 
will  be  made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1962  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  FR 
51575).  May  3. 1983  (48  FR  19924).  December 
14. 1984  (49  FR  13397).  June  28. 1984  (49  FR 
26622).  July  16. 1984  (49  FR  28754).  November 
9, 1984  (49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 


Schedules  of  the  United  States  Annotated 
(1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  Ihie 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  (a)  (1). 

Sincerely. 

William  H.  Houston, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  86-29206  Filed  12-29-86;  8:45  am) 
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Import  Restraint  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Macau;  Effective  on 
January  1, 1987 

December  23. 1986. 

The  Chairman  of  the  Committee  for 
Implementation  of  Textile  Agreements 
(CITA).  under  the  authority  contained  in 
E.0. 11651  of  March  3, 197Z  as 
amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1987.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  29. 1983  and  January  9, 1984 
between  the  Governments  of  the  United 
States  and  Macau  establishes  an 
aggregate  limit  and  within  the  aggregate, 
a  group  hmit  for  Categories  300-354, 
359-369,  and  600-654,  659-669  and  a 
group  limit  for  400-448,  and  459-469. 

Within  those  overall  limits  are 
individual  limits  for  Categories  331,  333/ 
334/335,  338,  338,  339,  340,  341,  342,  345, 
347/348,  350,  351.  359,  442,  445/446,  631. 
633/634/635,  636.  638/639,  640,  641,  645/ 
646,  647/648,  652  and  659,  for  the 
agreement  year  which  begins  on  January 
1. 1987  and  extends  through  December 
31. 1987. 

In  the  letter  published  below  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs,  in 
accordance  with  the  terms  of  the 
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bilateral  agreenaent.  to  prohibit  entry 
into  the  United  States  for  consumption 
of  cotton,  wool  and  man-macie  fiber 
lexbfe  products  in  the  foregoing 
categorieft.  produced  or  manofactBred  in 
Macan  and  exported  during  the  twelve- 
month period  which  begfns  on  /anuary  1, 
1987  and  extends  through  December  31. 
1987  in  excess  of  the  designated  limits. 

A  descrifiiion  aS  tlw  tndile  categories 
in  terms  of  T.S. U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13,  1982  (47  FR  56709J.  as 
amended  on  April  7. 1963  {48  FR  15175). 
May  3. 1983  (48  FR  19924).  Decesiber  14. 
1983.  (48  FR  55607).  December  30.  1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  fnne  28.  1964  (49  FR  26622).  July 
16. 1984  [49  FR  28754).  November  9,  T9IM 
(49  FR  44782).  )uky  14. 1906  (51  FR  25386) 
and  in  Statistical  Headnote  5.  Scbedole 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1986). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implenwnt  all  of  the  provisions  of  the 
bilateral  agreement  but  are  designed  to 
assist  only  in  the  impiementatioa  of 
certain  of  its  provisions. 
William  H.  ffousloa  in. 
Chairman.  Committer  for  the  IwpIementatioD 
of  Textile*  Agreemerrls. 

Committee  fur  the  Implementation  of  Textile 
Agreements 

December  23. 1986 
Commissioner  of  Custoou. 
Departmeat  of  the  Treasury. 
Washington.  DC  20229. 

Dear  Mr.  CommiasiiMter.  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  Intematronal  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  July  31. 1986;  as 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Aj^reement  of 
December  28. 1963  and  January  a  19B4, 
between  the  Coveminents  of  the  United 
States  and  Macau;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  )anuary  1. 1987,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  Hber  textile 
products  in  the  following  categories, 
prodcued  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
which  begins  on  January  1. 1987  and  extends 
through  December  31. 1967.  in  excess  of  the 
indicated  restraint  limits: 


Csisgwy 

12-iiKxmseaifrtlnHt 

300-354,  359-369; 

67.t93^784  s^mws 

600-654.659- 

yards  eqMMlent. 

669,  asagKMpL 

400-448.  458-469, 

1 ,609,26?  sqyore  yards 

ass  group. 

oquwratont. 

331 _ _ 

200,000  (tozen  pairs. 

333/334/335' 

134.755  dozeo  ot  wtuch 

not  more  than  66336 

dozen  atiottbein 

Category  333/33&  » 

336.      .-     .      _... 

17,500  doraa 

338. 

175,417  dozen. 

339 -. 

746.360  dozen. 

340  _ _..,. 

168.149  dozea 

341 -      _     .. 

108.453  dozea 

34J>       _ 

39,326  dozen. 

345     

190X22  dozea 

347/34t 

400.500  <tozen 

350 

15.000  doeen. 

351 

13.462  dozen 

3S« 

442 

5.556  dozen. 

445/446 

72.813  dozen. 

631.     ..    

200.000  dozen  pairs. 

633/634/635* 

284,312  dozen 

636 

15.453  dozen 

638/639  * 

14.410  988  souars 

yards  equwatent. 

640 

60  906  dozen 

641 

100.810  dozen. 

645/646 

151.666  dozen. 

647/648 „ 

305,958  dozen. 

652 

148.583  dozen 

659 

203.724  poimds. 

Category 


300-354,  359-369, 
600-664.659- 
669.400-488. 
459-469.  as  a 
group. 


12-mo.  resfeairt  kmit 


69,486.728  square 
yards  equvaient 


■  The  comrersion  factor  is  41.0  dozen. 

*  Tt«e  convefSKjn  factor  m  41.0  dozen. 

*  The  conversKX)  lacior  is  41.3  dozen. 
*Tti«    conversion    icictor    is    16  0    dozen 

square  yards. 

fn  carrying  out  this  directive  entries  of 
textile  products  in  the  foregoing  categories, 
except  Categories  638.  659  and  652,  produced 
or  manufactured  in  Macau,  which  have  been 
exported  to  the  United  States  on  and  after 
January  1. 1988  and  extending  through 
December  31, 1988.  shall,  to  the  extent  of  any 
unfilled  balances,  be  charged  against  the 
levels  of  restraint  established  for  such  goods 
during  that  period.  In  the  event  the  levels  of 
restraint  estat>lished  for  thai  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  bie  sublet  to  the  leveb  set  forth 
in  this  letter.  Textile  products  in  the  expected 
categories,  which  have  been  exported  before 
January  1. 1967.  shall  be  subject  to  this 
directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 
December  29. 1963  and  January  9. 19B4.  which 
provide,  in  part  that:  (1)  Within  (he  aggregate 
and  applicable  group  limits,  specific  limits 
may  be  exceeded  by  designated  percentages; 
(2)  these  same  limits  may  be  increased  for 
carryover  and  carryforward  and  (3) 
administrative  arrangements  or  adpistmenls 
may  be  made  to  resolve  minor  problems 
arising  in  the  implementation  of  the 
agreement,  referred  to  above,  will  be  made  to 
you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.SJV.  numbers  was  pubPished  in 


the  Federal  Register  on  December  13.  TSB?  (47 
FH  567IMf.  a«  amended  on  April  7. 1M3  (48  FR 
15175),  May  3,  1983  (48  FR  19924),  December 
14,  1983,  (48  FR  S5«»7^  December  30.  1983  (48 
FR  57584).  Apsil  4.  19M  (49  FR  13397).  June  28. 
1984  (49  FR  26622).  July  16.  1984  (49  FR  28754). 
November  9.  1984  (40  FR  44782).  July  K  1986 
(51  FR  25386)  and  is  Statistical  Headnote  & 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  Aoaotaled  (1986). 

In  carrying  oo(  the  above  directions,  the 
Commissioner  oi  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  fet  coosumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  Utt  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  533  (aHlJ- 
Sincerely. 
WiUiam  H.  Houston  III. 
Cha/rmon.  Committee  for  the  Implementation 
of  Textile  Agreements. 
jFR  Doc  86-29Z11  Rled  12-29-88.  8:45  am] 
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Araiouncefnent  of  Import  Levels  for 
Certaht  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Maniifactured  In  Thailand;  Effective 
January  1, 1M7 

December  23. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITAJ,  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1987.  For  further  information  contact 
Katby  Davis,  International  Trade 
Specialist.  OfRce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Citstoms  port  or  call  (202)  535-9480.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  July  27 
and  August  &  1983.  as  amended  and 
extended,  establishes,  among  other 
things,  restraint  limits  for  cotton,  and 
man-made  fiber  textile  products  in 
Categories  300-320,  600-627,  360-389, 
665-669. 400  and  464-469,  as  a  group 
(Croup  I).  btkI  within  the  group 
individvai  categories  300,  301pt.  (only 
TSUSA  numbers  300.6025,  300.6027,  and 
300.6028),  301pt.  fonly  TSUSA  numbers 
302.— 26  and  302.-26).  313,  314.  315,  317. 
319,  320,  604,  604-A  (only  TSUSA 
mrmber  310.5049).  605-T  (only  TSUSA 
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number  310.9500).  611.  613  and  669-4* 
(only  TSUSA  number  385.5300):  cotton 
and  man-made  fiber  apparel  categories 
330-359.  630-659.  as  a  group  (Group  II) 
and  within  the  group  individual 
categories  331.  334/335.  336,  337,  338/ 
339,  340.  341,  347/348,  631,  634/635,  638, 
639,  640.  641,  645/646.  647/648.  651;  wool 
fabric  and  apparel  categories  410-459, 
as  a  group  (Group  III),  and  within  the 
group  individual  categories  434.  438,  442, 
and  445/446  during  the  agreement  year 
beginning  on  January  1, 1987.  In  the 
letter  published  below  the  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  info  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  textile 
products  in  the  foregoing  categories, 
produced  or  manufactured  in  Thailand 
and  exported  during  the  twelve-month 
period  beginning  on  January  1, 1987.  in 
excess  of  the  designated  restraint  limits. 
The  January  1, 1987  through  December 
•31, 1987  limit  for  Categories  330-359.  and 
630-659.  as  a  group,  has  been  reduced 
by  9.050,000  square  yards  equivalent 
according  to  the  amendment  of 
November  25. 1985. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4.  1984  (49  FR 
13397).  June  28,  1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386) 
and  in  Statistical  Headnote  5,  Schedule 
3  of  the  TARIFF  SCHEDULES  OF  THE 
UNITED  STATES  ANNOTATED  (1987). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
William  H.  Houston  III. 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  23. 1986. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  further  extended  on  July  31. 1986: 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of  July 
27,  and  August  8, 1983,  as  amended  and 


extended  on  November  25  and  27, 1985, 
between  the  Governments  of  the  United 
States  and  Thailand;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3. 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1. 1987,  entry 
into  the  United  States  for  consumption  of 
cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Thailand  and 
exported  during  1987.  in  excess  of  the 
indicated  restraint  limits: 


Category 


Group  II 
330-359. 

630-659. 

331 

334/335 

336 

337 

338/339 

340 

341 

347/348 

631 

634/645 

638 

639 

640 

641 

645/646 

647/648 

651 

669-P  • 

300 

301 « 

301  »...„ 

313 

314... „... 

315....„ 

317 

319 

320 

604 


12-mo  restraint  Mmit 


square      yards 


605-T*. 

61 1 

613 


Group  III 

410-459 

434 

438 

442 

445/446 


84,357.994 
equivalent. 

553.903  dozen  pairs. 

72.544  dozen. 

64.200  dozen. 

69.550  dozen. 

795.783  dozen. 

138.580  dozen. 

146.311  dozen. 

247.530  dozen. 

229,982  dozen  pairs. 

506,613  dozen. 

164,712  dozen 

1,502,617  dozen 

294,250  dozen. 

218.783  dozen. 

99,738  dozen. 

564,898  dozen. 

33,704  dozen. 

2,332,000  pounds. 

5,300,000  pounds. 

5,300,000  pounds. 

1 ,060.000  pounds. 

14.644,733  square  yards. 

10,731,054  square  yards. 

21,462,108  square  yards. 

7,322,366  square  yards. 

7,574,862  square  yards. 

12.498,522  square  yards. 

883,734  pounds  of  wtilch  not 
more  than  513,202  pounds 
shall  in  T.S.U.S./V.  number 
310.0549. 

581,896  pounds. 

4,179,429  square  yards. 

17,359.058  square  yards. 

3,030,000  square  yards. 
11,500  dozen. 
15,150  dozen. 
13,635  dozen. 
15,603  dozen. 


'  In  Category  669,  onty  T.S.U.S./^.  nomtw 
385.5300. 

*ln  Category  301,  only  T.S.U.SA  numbers 
300.6026  and  300  6028. 

»ln  Category  301.  only  T.S.U.S.A.  numbers 
302.— 26  and  302—28. 

*ln  Categoiy  605,  only  T.S.U.SA  number 
310.9500. 


In  carrying  out  this  directive  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
foregoing  categories,  produced  or 
manufactured  in  Thailand  and  exported  to 
the  United  States  on  and  after  December  1, 


1985  and  extending  through  December  31, 
1988.  shall,  to  the  extent  of  any  unfilled 
balances,  be  charged  against  the  restraint 
limits  established  for  goods  during  thai 
thirteen-month  period. 

The  1987  levels  are  subject  to  adjustment 
according  to  the  terms  of  the  bilateral 
agreement  of  July  27.  and  August  8. 1983.  as 
amended  and  extended  between  the 
Governments  of  the  United  States  and 
Thailand,  which  provide,  in  part,  that;  (1) 
under  certain  specified  conditions  and  non- 
apparel  specific  limit  or  sublimit  may  be 
exceeded  by  not  more  than  7  percent, 
provided  that  the  amount  of  the  increase  is 
compensated  for  by  an  equal  square  yard 
equivalent  decrease  in  another  specific  limit 
in  the  same  group;  (2)  specific  levels  of 
restraint  may  be  increased  for  carryover  and 
carryforward  up  to  11  percent  of  the 
applicable  category  limit;  and  (3) 
administrative  arrangements  of  adjustments 
may  be  made  to  resolve  problems  arising  in 
the  implementation  of  the  agreement. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924),  December 
14, 1983  (4fl  FR  55607),  December  30. 1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397).  June  28, 
1984  (49  FR  26622).  July  16. 1984  (49  FR  28754). 
November  9. 1984  (49  FR  44782).  July  14, 1986 
(51  FR  25386)  and  in  Statistical  Headnote  5. 
Schedule  3  of  the  T/^IFF  SCHEDULES  OF 
THE  UNITED  STATES  /ANNOTATED  (1967). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  info  the  United  States  for  consumption 
to  include  entry  for  consumption  info  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 

William  H.  Houston  III 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  86-29205  Filed  12-29-86;  8:45  am] 

BIUJNQ  COOE  3S10-OR-4I 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Malaysia; 
Effective  on  January  1, 1987 

December  22. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1987.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
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(202)  377-4212.  For  information  on  the 
quota  stahM  of  these  limits,  pfease  refer 
to  the  Qtrota  Status  Reports  which  are 
posted  on  the  bunetin  boards  of  each 
Customs  port.  For  infonnation  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

The  BHateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  between 
the  Governments  of  the  United  States 
and  Malaysia,  effected  by  exchange  of 
noites  dated  }a\y  1  and  11. 1985.  as 
amended,  establishes  specirrc  Ihnrts  for 
cotton,  wool  end  man-made  fiber  textile 
products  in  Categories  331.  333/334/335, 
336.  337/637.  338/339.  340.  341.  342/642^ 
842.  345.  347/34*.  351 /6S1.  369-S  (only 
TSUSA  number  366.2840).  438  pt. 
(women's  kint  shirts  and  blouses  in 
TSUSA  numbers  384.1307.  384.1309. 
384.2711,  384.5434.  384.5^0.  384.6310. 
384.7724  and  384.9640),  445/446,  604. 
605-T  (only  TSUSA  number  310.9500). 
613.  631.  634. 635,  636,  638/638.  640.  641. 
64&/64&  647/&4&  produced  or 
maaufactared  in  Malaysia  and  exported 
daring  the  twelve-month  period 
beginnmg  on  }anuary  1. 1987  and 
extending  through  December  31, 1987. 
The  agreement  also  establishes  restraint 
limits  for  cotton  fabrics  in  Categories 
310  through  320.  as  »  gromp.  with 
sublimits  tor  Categories  310/318. 311. 
312.  «3.  314,  315,  316,  317.  319  and  320. 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
oTirecla  the  Commissioner  of  Castoms  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  cotton, 
wool  and  man-made  fiber  textile 
products  in  the  foregoing  categories  in 
excess  of  the  designated  twelve-month 
restraint  limits. 
^   A  description  of  textile  categories  in 
l^rms  of  T.S.U.SvA.  nombers  was 
pubbshed  in  the  Federal  Register  on  )aly 
29, 1986  (51  FR  27068)  and  on  December 
la.  1982  (47  FR  557Q&J.  as  avrended  oa 
April  7, 1983  (48  FR  15175).  May  3. 1983 
(48  FR  19924),  December  14. 1983  (48  FR 
55607).  December  30, 1983  (48  FR  57584), 
April  4. 1984  (49  FR  13397],  June  28. 1984 
(49  FR  2662Z).  July  16. 1984  (49  FR  28754). 
November  9. 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agfeemeni.  but  are  designed  to 


assist  only  in  the  implementation  of 

certain  of  its  provisions. 

WUliam  H.  H«Hat«i  lU. 

ChwmoH.  Committee  for  the  tmplemeototion 

of  Textiie  Agreements 

Conuniltee  for  the  Implementation  of  Textile 
Agreements 

December  22. 198& 
CommisiiMiiii  of  Customs, 
Department  of  the  Treasary,  Washington.  DC 
20229 
Dear  Mr.  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  195&,  s» 
amended  (7  U.S.C.  1S54).  and  tbe 
Arrangement  Regarding  lft(em*lioncrl  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  further  extended  on  )uly  3T.  1966: 
porsuant  to  Ibe  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreemeirt,  effected 
by  exchan^  of  note*  d*ted  |uly  1  and  11. 
1985,  as  amended,  between  (he  C«»vemntents 
of  the  United  States  and  IVikilaysia:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972.  as  amended, 
your  are  directed  to  prohibit,  effective  on 
January  1, 1987.  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  far  consumption  of  cott«n,  wool 
and  man-made  and  vegetable  fiber  textile 
products  in  the  foik>wing  categories, 
produced  or  maivkfactured  in  Mala.ysi^  and 
exported  during  the  twelve^month  period 
beginning  on  )a«aary  1. 19S7  and  extending 
through  December  31, 1987.  in  excess  of  the 
following  restraint  limits: 


Category 

t2-nno  restraint  limit 

310-320 _... 

47,700,000  square  yards. 

310-318 __ 

2.120.000  square  ya«te. 

311 

T9.080.000  square  ya»ds. 

312..         

19,080,000  square  yards. 

313..         

19,080,000  square  yafOs. 

314 _ 

19,080.000  square  yards. 

315 ._ 

19.080.000  square  yan^s. 

316 

ri9,060,000  square  yards. 

3t7-S» 

2,120.000  square  yafds 

317-0  ' 

19,060,000  square  yards. 

319 

19,080.000  square  yards. 

320 

1 9,080.000  square  yards. 

331 

596,744  dozen  patrs. 

333/334/335 .. 

112,617  dozen  ot  whi€t>  nof 

more   ttian    56,300   dozen 

stiall  be  in  Category  333, 

not     more     ttian     50,678 

dozen  stialt  t>e  in  Category 

334    and    not    more    than 

56,309   dozen   s^alI  be  in 

Category  335. 

336 

73,034  dozen. 

337/637 „.... 

201,400  dozen. 

338/339 

573,036  dozerr  of  which  not 

more  than  224.048  dozen 

st^l  be  in  Category  33». 

340 

391,195  dozen. 

341 

285,394  dozen. 

342/642/842- 

215,0(X>  dozen. 

345 

83,427  dozen. 

347/348 

234.664  dozen  of  which  not 

rrvxe  ttian   122,700  dozen 

Shan  be  irt  Category  348. 

351/661....- 

369-S* 

438  pt  « _.. 

11.221  dozen. 

Ctfagny 

IZ'-mo  restEMnt  knm 

445/446...- 

26,523  dozerr. 

604...- 

1,534,673  potmds 

60&-T  » 

295,000  dosen 

613 

18.020.000  square  yacds. 

631 

393,260  dozen  pairs. 

634     .        _.    . 

262.810  dozen. 

635 

168,540  dozen. 

636 

143.100  dozen. 

638/639 

249,735  dozea 

640 

292  1 36  dozen. 

641 

640  452  dozen. 

645/646 

191  012  dozen 

647/648 

898  680  doeer>  of  which  not 

mope  than  584,272  dosoM 

shai    be    hnK    m    TSUSA 

numbers   381.2350.    .2370. 

.2375.  .2850.  .6679.  .8531. 

.8730,  ,8815.  ,8835,  ,8840. 

.9234,      384  1926.      .1927, 

.1929.  .1950.  ,2010,  ,2015, 

.2017.  .2030.  ,2040.  ,2050. 

.2267.  .2722.  ,5482,  ,7756. 

.K41.  .8242.    8244,  .8245, 

,8247,  ,8256,    8258,  .8262. 

8263.  .8265.  .8682. 

>  tot  Category  31 7.  only  TSUSA  items  320.— 
through  331,— with  statistcal  suffixes  50,  87 
and  93, 

» In  Category  31 7,  only  TSUSA  items  320  — 
through  331  — witfi  statistical  sutlwes  51,  52, 
83,  85,  89.  91  and  96. 

» In  Category  369,  only  TSUSA  number 
366,2840, 

*  In  Category  438,  only  TSUSA  numbers 
384.1307,  384,1300,  384,2711.  364,5434, 
384,5910.  384.6310.  364,7724  and  364,9640. 

*ln  Category  606,  only  TSUSA  number 
310.9500, 

bi  carrying  out  this  directrve.  errtries  of 
textiie  products  in  tbe  fbrpgomg  categeries, 
produced  or  tmanafacturcd  m  N/blaysia, 
which  have  been  exported  Id  the  United 
Stales  en  or  alter  the  controi  periods 
begianing  on  (anuary  1, 1986,  May  1. 1986, 
September  1.  1986  and  October  1, 1986  and 
extending  through  December  3.1, 1986,  shaU  to 
the  extent  of  any  unTiHed  balances,  be 
charged  against  the  limits  estabhshed  for 
such  goods  during  those  control  periods.  In 
the  event  the  Imits  estabfished  for  those 
periods  have  been  exhausted  by  previous 
entries,  soch  goods  shall  be  subfect  to  the 
limits  set  forth  in  this  letter. 

The  limits  set  forth  atiovc  are  subject  to' 
adjustment  in  the  future  according  to  tbe 
provisions  of  the  bilateral  agreement  of  ]uly  1 
and  n,  1985,  as  amended,  between  the 
Governments  of  the  United  States  and 
Malaysia  wlHch  provide,  isi  part,  that  (1) 
Specific  limits  or  sublimits  may  be  exceeded 
by  not  more  than  5  percent,  provided  a 
corresponding  reduction  in  equivalent  square 
yards  is  made  in  one  or  more  other  specific 
limits  during  the  same  agreement  year:  (2) 
specific  limits  may  be  adjusted  for  carryover   - 
and  carryforward  np  to  11  percent  of  the 
applicable  category  limits,  and  (3) 
administrative  arrangements  or  adjustments 
may  be  made  to  resoh/e  proWemi  arising  in 
the  tTTrplCTnentation  of  the  agrPCTnent.  Any 
appropriate  adfusfments  under  the  provisions 
of  the  btlaterat  agreement  referred  to  above 
will  be  made  to  you  by  letter. 


fadecal  Jtaghler  J  Vt>l.  fl.  No.  249  /  Tuwday.  December  30.  1986  /  NotJces 


A  description  of  textile  categories  in  terms 
of  T.S.U.S.A.  numbers  was  published  in  the 
Federal  Register  on  )uly  29. 1986  (SI  FR  27068) 
and  on  December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  PR  15175),  May 
3. 1983  (48  FR  19924),  December  14, 1983  (48 
FR  55607),  December  3a  1983  (48  FR  67584), 
April  4, 1984  (49  FR  13397),  )une  28. 1984  (4S 
FR  26622),  )uly  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote 8,  Stihedule  9  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  ooitstnie 
entry  into  the  United  States  for  consiHnption 
to  tnchide  entry  for  consumption  into  the 
ComaKHMveahh  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actiortsialks  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  6 
U.S.C.  553  (a)(1). 
Sincerely, 
WiUiam  H.  Houston  01, 

Chairman,  Commfttee  forthe  tmplemeittation 
of  TKxtih  Agreeinenta. 

(FR  Doc.  86-29180  Filed  12-29-86:  8:4£  am] 

■ILUNB  COOK  SS10-0IMI 


Import  RMtrsintUmHs  for  Certain 
Cotton,  Wool  ami  MwHMIado  ntoor 
Textilo  Products  Produood  or 
Manufactured  In  ttie  Philippinaa; 
Effactiva  on  January  1, 1987 

December  22, 1988. 

The  Chahman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Cuttoou  to  be  effective  ooa  January  1, 
1987.  For  further  information  contact 
Eve  Anderaon,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Statue  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  535-6735.  For 
information  on  mnbai^goes  and  quota  re- 
openings,  please  call  (2(K)  377-3715. 

Baokground 

The  Governments  of  the  United  States 
and  the  Republic  of  the  Philippines  have 
agreed  to  extend  their  expiring  Bilateral 
Cotton,  Wool  and  Men-Made  Fiber 
Textile  Agreement  of  November  24. 
1987,  as  amended,  for  three  months, 
beginning  on  )anaary  1.  1987,  and 
extending  through  March  31, 1987.  T^ 
agreement,  as  amended  and  extended, 
includes  an  aggregate  limit  for 
Categories  300-354.359-369,  40Q-448, 
459-469,  600-654  and  659-668  «nd  within 
the -aggregate,  specific  limits  for  330,  331, 


47M9 


833/834.  335-NT,  33&-T.  336^WT.  336-T, 
337-NT,  887-T,  838/339,  340.  841-NT. 
341-T,  34Z-HT,  845,  847,  348-NT.  348-T. 
351, 8S2-^VT,  431,  433,  435,  443,  445/446, 
447. 45a  804, 631-W  (only  TSUSA 
numbers  704.3215,  704.8526  and 
704.9800).  631 -O  (aU  TSDSA  nunbei* 
except  704.3215.  704.8525  and  TM^OOO), 
633.  634,  636-NT.  fl35-T.  636-NT.  838/ 
639,  ■84a  641-NT,  641-T,  642-NT,  643. 
645/646-NT.  846-T,'647. 8S8-NT.  648-T, 
649,  650.  651,  662-NT,  659-J«-,  «6»-T  and 
666,  produced  or  manufectored  in  the 
Philippines  and  exported  during  the 
aforementioned  three-month  period. 
This  agreement  also  includes 
designation  consultation  levels  for 
categories  388,  369-8, 605.  605-T.and 
668,  among  others.  In  the  letter 
published  below,  the  CITA  Chairman 
directs  the  Ccnnmissioner  of  Customs  to 
prohibit  entry -iato  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  textile 
products  in  the  aggregate  and  individual 
limits  which  are  in  excess  of  those 
limits. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  TSUSA  numbers  was 
published  in  the  federal  Register  on 
December  13. 1982  (47  TO  35709),  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55807),  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  2S.  1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  tfie  United  States 
Annotated  (1988). 

This  letter  and  the  actions  taken 
pursuant  to  tt  are  not  designed  1o 
implement  aH  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions, 
William  H.  Houston  m. 

Chairman.  Committee  forthe  fmpJementation 
of  Textile  Agreement. 

Committee  for  tha  ImpleoMntadon  of  Textile 
Agreements 

December  22, 1066, 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricahnral  Act  of  1966,  as 
amended  (7  U.6.C.  1854),  and  the 
Arrangement  Kegardhig  bitemationl  Trade  in 
Textiles  done  at  Geneva  on  Oecemt>er  20, 
1973,  as  further  extended  on  jtily  31, 1986; 
pursuant  to  the  Bilateral  Cottoo,  Wool,  and 
Man-Made  Fiber  Textile  Agreement  of 
November  24. 1982.  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  the  PWHppmes;  and  in 
accotdance  with  the  pnwiaimis  of  £xacative 


Order  11661  of  March  3, 1972.  as  amended, 
you  are  directed  1o  prohibit,  effective  on 
January  1, 1987,  entry  into  the  United  Stales 
for  consumption  and  withdrawal  from 
warehouse  lor  consumption  of  cotton,  wool, 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  Philippines  and  exported 
during  the  period  foeynning  on  January  1, 
1987  and  extending  threi«h  March  31. 1987.  ia 
excess  of  Ihe  foUowiog  restraint  limits: 


Category 

le-mo  rastraint  Imil 

900-354,399-369, 

94;077,f81  square  yards 

400-448.459- 

equivalent 

469.600-654 

and  659-669.  as 

a  group. 

330 

3S3B7  dozen. 

331 

174.645  dozMip^s. 

333/33^ 

22.804  dcvan. 

335-NT_ __ 

10.885  dozea 

335-T_ 

10,963  doaen. 

336-NT. ... 

8.234  dozen. 

336-T          

112.055  dozea 

337-NT 

12  678  dosea 

337-T„ „ 

102.803  docaa 

338/388... 

228.964  dozea 

340 „ 

72,437  doraa 

341-flT 

27,Ol8  dooea 

341-T™ „ 

21,058  dozan. 

342-NT 

16,176  dozea 

3W 

8.165  dozea 

347 1  75398  dozen. 

346-NT 

65.935  dozea 

348-T      

61 ,300  dozea 

351 „.. 

19.993  dozML 

352-WT 

29,940  dozen. 

363 

940.837  numbers 

369 

37S.153  pounds  ot 

Which  not  Tnof€  thftn 

212.500  pounds  shall 

be  in  TSUSA  nunfiber 

386.2840. 

431 

37,875  dozen. 

433 

8S6  dozea. 

435 

448 

577  dozea 

445/446 

4  623  dozen 

447 „ 

1,713  dozwi. 

459 

30,821  pounds. 

604 

555.412  pounds. 

605 

263,057  pounds  of 

87.500  pounds  shafl 

be  in  TSUSA  number 

310.9500. 

631-W' 

106,090  dozen  pairs. 
506,261  dozen  pairs, 
5,556  dozen. 

631-0 • 

639 

634 

57,340  dozen. 

635-MT 

65  769  dozen 

635-T 

636-NT 

12.715  dozen 

638/639 

235,321  dozea 

640 

29  428  dozen 

641-NT 

52  143  dozen 

641-T 

21.654  dozen. 

642-NT 

16,512  dozea 

643 _. 

13,397  dozea 

645/646-fn- _.... 

26,646  dozen. 

646-T „ 

71,075  dozen. 

647 J 

27,167  dozen. 
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12-nx)  restraint  limrt 

648-NT™     

648-T -^    

649 _..-«c.^ 

650 .„.. 

651 

652-HT 

65&-^fr 

659-T 

666 

669 

16,988  dozen. 
52.160  dozen. 
1,065,341  dozea 
5,763  dozen. 
29,390  dozen. 
171.576  dozen. 
410.419  pounds. 
1.047.742  dozen. 
54.315  potmds. 
187.500  pounds. 

•  tn  Category  631,  only  TSUSA  nunn*ers 
704.3215,  704.8525,  and  704.9000. 

'In  Category  631.  all  TSUSA  numtwrs 
except  ttx>se  tfi  Footnote  1 . 

In  carrying  out  his  directive  entries  of 
textile  products  in  the  foregoing  categories, 
except  Category  351.  produced  or 
manufactured  in  the  Philippines,  which  have 
t>een  exported  to  the  United  States  on  and 
after  January  1. 1986  and  extending  through 
December  31, 1986.  shall,  to  the  extent  of  any 
unfilled  balances,  be  charged  against  the 
levels  of  restraint  established  for  such  goods 
during  that  twelve-month  period.  In  the  event 
the  levels  of  restraint  established  for  that 
period  have  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
levels  set  forth  in  this  letter. 

A  description  of  the  cotton,  wool,  and  man- 
made  Tiber  textile  categories  in  terms  of 
T.S.U.S.A.  numbers  was  published  in  the 
Federal  Register  on  December  13. 19S2  (47  FR 
557091,  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3. 1983  (48  FR  19924),  December 
14. 1983  (48  FR  55607).  December  30. 1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397),  June  28. 
1984  (49  FR  28622),  July  16. 1984  (49  FR  28754. 
November  9. 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedule  of  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  contstrue 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  533  (a)(1). 
Sincerely, 
William  H.  Houston  III. 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  86-29181  Filed  12-29-^6;  845  am] 
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Announcement  of  Impoii  Limits  for 
Cortaln  Cotton  Textile  Products  From 
the  Socialist  Republic  of  Romania 
Effective  on  January  1, 1987 

December  23. 1988. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA],  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 


published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1987.  For  further  information  contact 
Kathryn  Cabral,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Bacicground 

The  Bilateral  Cotton  Textile 
Agreement  of  January  28  and  March  31. 
1983  between  the  Governments  of  the 
United  States  and  the  Socialist  Republic 
of  Romania  establishes  a  group  limit  for 
cotton  textile  products  in  Categories 
330-333.  335-359  (Group  U).  individual 
limits  within  the  group  for  Categories 
335.  340  and  347/348  and  designated 
consultation  levels  for  cotton  textile 
products  in  Categories  313,  314,  315,  320. 
333,  334.  334pt.  (all  TSUSA  numbers 
except  381.0211.  381.3905])  338.  338  pt. 
(not  T-shirts  and  sweats).  339.  352.  359. 
361  and  369,  produced  or  manufactured 
in  Romania  and  exported  during  the 
twelve-month  period  which  begins  on 
January  1. 1967  and  extends  through 
December  31. 1987.  In  the  letter 
published  below,  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs,  in 
accordance  with  the  terms  of  the 
bilateral  agreement,  to  prohibit  entry 
into  the  United  States  for  consumption, 
or  withdrawal  from  warehouse  for 
consumption  of  textile  products  in  the 
foregoing  categories  exported  during  the 
twelve-month  period  which  begins  on 
January  1. 1987  and  extends  through 
December  31. 1987,  in  excess  of  the 
designated  limits. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30, 1983 
(48  FTi  57584),  April  4,  1984  (49  FTl 
13397).  June  28. 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754).  November  9. 1964 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 


assist  only  in  the  implementation  of 
certain  of  its  provisions. 
William  H.  Houston  III. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  23, 1986. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  furiher  extended  on  July  31. 1986: 
pursuant  to  the  Bilateral  Cotton  Textile 
Agreement  of  January  28  and  March  31. 1983, 
between  the  Governments  of  the  United 
States  and  the  Socialist  Republic  of  Romania: 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1987,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Romania  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1987 
and  extending  through  December  31. 1987,  in 
excess  of  the  following  restraint  limits: 


Category 

12-n)onth  restratint  limit 

330-333. 

30.404.937      square      yards 

335-359. 

equivalent. 

as  a  group. 

313 

2,000.000  square  yards  equiv- 
alent. 

314 

1.500.000  square  yards  equiv- 
alent. 

315 

1.500,000  square  yards  equiv- 
alent 

320 

2.000.000  square  yards  equiv- 
alent 

333 

66,298  dozen 

334 

257,153  dozen. 

334  pt' 

36,320  dozen. 

335 

73,536  dozen. 

338 

256,000  dozen  of  which  not 

more    than    97.222    dozen 

shall  be  in  T.S.U.S.A.  num- 

bers other  than  381.0230, 

381.0240,               381,3516, 

381.4120.                381.4130. 

381.4337.                381.6610. 

361.8506,     381.9924     and 

381  0425. 

339 

138,889  dozen 

340 

168,832  dozen. 

347/348 

301.279  dozen. 

352 

181,818  dozen. 

359 

652  1 74  dozen 

361 

483.871  dozen 

369 

652  1 74  dozen 

>  In  Category  334.  all  T.S.U.S.A.  numt>ers 
except  381.0211.  381.3905. 

In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories. 
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anS^'^ucpTr^'-  VPH^  ^  twelve-month  period  which  began  on 

and  369.  produced  or  manufactured  in  lamia™  1   laaa  ^^a  ^^*^^a   7u       ^u 

Romania,  which  have  been  exported  to  the  n        T     o  ^  extends  through 

United  States  on  and  after  Januaty  1. 1986  December  31. 1986. 
and  extending  through  December  31, 1986,  According  to  the  provisions  xil  the 

shall  to  the  extent  of  any  unfilled  balances.  Bilateral  Cotton.  Wool  and  Man-Made 

be  charged  against  the  levels  of  restraint  Fiber  TexUle  Agreement  of  May  31  and 

fn ?li  «^ l°*!l',      Ro^f*"  d"ring  that  period.  June  5, 1986  between  the  Governments 

;ortarS,2;lTet°e^n^rrtX'''^'^'  t  ''^  '''''''  T^'  and  the  RepubUc  of 

previous  entries,  such  goods  shall  be  subject  Smgapore,  and  as  a  result  of  discussions 

to  the  levels  set  forth  in  this  letter.  between  the  Governments  of  the  United 

The  levels  set  forth  above  are  subiect  to  States  and  Singapore.  CTTA  has 

adjustment  in  the  future  according  to  the  determined  that  the  disputed  amounts  of 

provisions  of  the  bilateral  agreement  of  possible  1985  overshipments  charged  to 

January  28  and  March  31. 1983  between  the  the  1986  limits  for  Categories  337.  340. 

Governments  of  the  United  States  and  341.  348.  604.  637  and  641  should  be 

Romania,  which  provide  m  part,  that:  (1)  dedurted 
Specific  limits  or  epeciric  sublimits  may  be  uoiea. 

exceeded  by  not  more  than  aeven  percent  for  Consequently,  effective  on  December 

swing  in  any  agreement  period:  (2)  these  10. 1986.  the  Chairman  of  the  Committee 

same  levels  may  be  adjusted  for  carryover  for  the  Implementation  of  Textile 

and  cairyforward  up  to  11  percent  of  the  Agreements  directed  the  Commissioner 

applicable  category  limit  or  sublimit:  and  (3)  of  Customs  to  deduct  the  Tonowing  1985 

the  implementation  of  Xh7nn>emenX.  /tay  Ca tegones  337.  340.  341.  348.  604.  637 

appropriate  adjustments  under  the  provisions  ^""  ^^-  "owevei,  the  oharges  for 

of  the  bilateral  agreement,  referred  to  above.  Categories  340.  348  and  641  will  be 

will  be  made  to  you  l^  letter.  deducted  pending  the  results  of  the  data 

A  description  of  the  coltoa  wool  and  man-  investigation  to  be  completed  in  1967. 
made  fiber  textile  categories  in  terms  of 

T.S.U.S.A.  numbers  was  published  in  the  

Federal  Regtsler  on  December  13,  J982  (47  FR        '•'"°°°^ 
55709),  as  amended  on  April  7, 1983  (48  FR 

15175),  May  8, 1983  (48  FR  19924).  December  ^ 

14.  1983  (48  FR  53607),  December  30,  1983  (48  341 IZ; 

FR  57564),  April  4,  1984  (49  FR  13397),  June  28,  "• 

1984  (49  FR  26622),  July  16,  1984  (49  PR  28754),  ^  " ~ 

November  9, 1984  (49  FR  44782),  and  in  ", 

Statistical  Headnote  5,  Schedule  3  of  the 

Tariff  Schedules  of  the  United  Stales 

Annotated  (1986).  A  description  of  the  textile  categories 

In  «.rry.ng  out  the  above  directions,  the  {„  terms  of  T.S.U.S.A.  numbers  waT 

Commissioner  of  Customs  should  construe  r,.,KlioKo^  ;„  »u«  t?  j      m     •  . 

entry  into  the  United  States  for  consumption  ^J^^^'^^f  ^,"^L™  l^f«"*?  °" 

to  include  entry  for  consumption  into  the  December  13. 1982  (47  FR  55709).  as 

Commonwealth  of  Puerto  Rico.  amended  on  April  7. 1983  (48  FR  15175), 

The  Committee  for  the  Implementation  of  May  3. 1983  (48  FR  19924).  December  14. 

Textile  Agreements  has  determined  that  1983,  (48  FR  55607),  December  30. 1983 

these  actions  fall  within  the  foreign  affairs  (48  FR  57584),  April  4. 1984  (49  FR 

exception  to  the  nalemaking  provisions  of  5  13397).  June  28,  1984  (49  FR  26622).  July 

Sincerelv  ^^'  ^^^  ^'^  ^  28754).  November  9. 1984 

wn       "  T;'^'       ,„  (49  FR  44782).  July  14. 1986  (51  FR  25386) 

William  H.  Houston  III.  «,„j  ;_  o»„»-  V     lu     j      .    ,-  o  l^^T 

_.    .  _        ■       \     ^    .     .  and  m  Statistical  Headnote  5,  Schedule 

Chwrman.Comm,tleeforthe  JmpJementaiion  3  of  the  Tariff  Schedules  of  the  United 

ofText,ie  Agreements.  gtates  Annotated  (1986). 

FR  Doc  86-29289  Filed  12-29-86;  8>I5  am]  c„- <;_.u      ■   r  .  .   _.  w, 

'  For  further  mformation  contact  Ross 

Arnold,  international  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  377- 
4212.  For  information  tm  the  quota 
status  of  these  limits,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port  or  call  (202)  535-6736.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (2(£]  377-^715. 
William  H.  HenstoD  DI, 


^tMO*lkamn. 
22,538  dozan. 
3,488  *nn. 

11.294  dozen 
7,42etlaNn. 
lOASdoawv 


MUMW  COOC  SSIO-OfMI 

Deduction  in  Ctiarges  for  Imports  of 
Cotton  and  Man-Made  Fiber  Textile 
Products  f>roduced  or  Manufactured  in 
Singapore 

December  22, 1986. 


On  June  16. 1966,  a  notice  was 
published  in  the  Fadsral  Register  (&1  FR 
21788)  which  established  individual  and 
group  limits  for  certain  cotton,  wool  and 
man-made  fiber  textile  products, 
including  Categories  337,  341.  346,  604. 
637  and  e»l,  produced  or  ■mannfectured 
in  Singapore  and  exported -drmng  the 


Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  86-29182  Filed  12-29-86;  8:45  am] 
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Import  Restraint  Limits  for  Certain 
Textiles  and  Textile  Products  of  SNk 
Blends  and  Vegetat>le  Fit>ers  (Other 
Than  Cotton)  Produced  or       * 
Manufactured  in  Tahwan 

December  23, 1986 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  i)elow  to  the  Connnissioner  tH 
Customs  to  he  effective  on  December  30. 
1986.  For  further  information  contact 
Kathy  Davis,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-8791.  For 
information  on  embargoes  and  quota 
reopenings.  please  call  (202)  377-3715. 

Background 

On  October  14  and  22, 1986,  the 
American  Institute  in  Taiwan  (ATT)  and 
the  Coordination  Council  for  North 
American  Affairs  (CCNAA)  exchanged 
letters  further  amending  and  extending 
the 'bilateral  agreement  of  November  18, 
1982,  as  previously  amended,  concerning 
textiles  and  textile  products  of  cotton, 
wool  and  man-made  fibers  to  include 
textiles  and  textile  products  of  silk 
blends  and  vegetable  fibers,  other  than 
cotton,  produced  or  manufactured  in 
Taiwan  and  exported  dming  the  period 
begnming  on  January  1, 1988  and 
extending  through  December  31, 1988. 

The  new  agreement  establishes, 
among  other  things,  a  prorated  group 
limit  for  apparel  of  silk  blends  and 
vegetable  fibers  (other  than  cotton)  in 
Categories  831,  832,  833,  834,  835.  836, 
838,  840,  642,  843,  844,  846,  647,  850,  851, 
852.  858  and  859,  and  prorated  individual 
limits  for  Categories  845  and  870, 
produced  or  manufactured  in  Taiwan 
and  exported  during  the  period  which 
began  on  August  1. 1986  and  extends 
through  December  31. 1986. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Re^ster  on  July 
29, 1986  (51  FR  27068). 

This  letter  and  the  action  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  tiie  provisions  of  the 
bilateral  agreement  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
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WUIiam  H.  Houston  III. 

Chairman.  Committee  for  the  Implementation 
of  Textiles  Agreements. 

ConunittM  for  Um  Implementation  of  Textile 
Agreement 

December  23. 1986. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  )uly  31. 1986; 
pursuant  to  the  bilateral  agreement  of 
November  18, 1982.  as  amended  and  further 
extended,  concerning  textiles  and  textile 
products  of  cotton,  wool,  man-made  Fibers, 
silk  blends  and  vegetable  Tibers  (other  than 
cotton),  produced  or  manufactured  in 
Taiwan:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3. 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  December  30, 1986. 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  textiles  and  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Taiwan  and  exported  during 
the  prorated  period  which  began  on  August  1, 
1986  and  estends  through  December  31, 1986: 


CMegory 

5-nK)nth  limit  1 

831.  832,  833.  834. 

3,688,935  square 

835.  836,  838.  840. 

yards  equivalent 

842.  843,  844.  846, 

847,  850,  851.  852. 

858  and  859  as  a 

group  (III). 

845    

353  196  dozen 

870 

2.140,825  pounds. 

'  The  hmrts  have  not  been  adjusted  to  ac- 
count (or  any  imports  exported  after  July  31. 
1986. 


In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories, 
produced  or  manufactured  in  Taiwan  and 
exported  before  August  1. 1986  shall  not  be 
subject  to  this  directive.  Missing  charges  for 
the  group  and  category  limits  will  be 
provided  by  separate  letter. 

Textile  products  in  the  foregoing  categories 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or 
1418(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  limits  are  subject  to  adjustment  in  the 
future  pursuant  to  the  provisions  of  the 
agreement  of  November  18, 1982,  as  amended 
and  extended,  which  provide,  in  part,  that:  (1) 
The  group  limit  may  be  exceeded  by 
designated  percentages  and  (2) 
administrative  arrangements  or  adjustments 
may  be  made  to  resolve  problems  arising  in 
the  implementation  of  the  agreement.  Any 
appropriate  adjustments  under  these 


provisions  of  the  bilateral  agreement  will  be 
made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  July  29, 1986  (51  FR 
27068. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonweatlh  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553. 

Sincerely. 
William  H.  Houston  III. 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  86-29210  Filed  12-2»-86:  8:45  am] 
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Announcement  of  Import  Restraint 
Umits  for  Certain  Cotton,  Wool  and 
Man-Made  Fit>er  Textile  Products 
Produced  or  Manufactured  in  the 
Socialist  Federal  Republic  of 
Yugoslavia  Effective  on  January  1, 
1987 

December  23, 1986. 

The  chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1. 
1987.  For  further  information  contact 
Kathryn  Cabral.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
October  26  and  27, 1978.  as  amended 
and  extended,  between  the 
Governments  of  the  United  States  and 
the  Socialist  Federal  Republic  of 
Yugoslavia  establishes,  among  other 
things,  specific  limits  for  man-made 
fiber  textile  products  in  Categories  604- 
A.  645/646  and  666.  produced  or 
manufactured  in  Yugoslavia  and 
exported  during  the  fourteen-month 
period  which  began  on  November  1. 
1986  and  extends  through  December  31. 
1987.  The  agreement  also  establishes 
specific  limits  for  cotton,  wool  and  man- 
made  fiber  textile  products  in  Categories 


340/640.  341/641,  433.  434.  435.  442,  443/ 
643,  444  and  447/448,  produced  or 
manufactured  in  Yugoslavia  and 
exported  during  the  twelve-month 
period  beginning  on  January  1, 1987  and 
extending  through  December  31, 1987, 
The  letter  from  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  published  below 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  for  consumption  and 
withdrawal  from  warehouse  for 
consumption  of  cotton,  wool  and  man- 
made  fiber  textile  products  in  the 
foregoing  categories  in  excess  of  the 
designated  limits. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 

This  letter  and  the  actions  :aken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
William  H.  Houston  III. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  23. 1986. 
Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  DC  20229. 

Dear  Mr.  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December 20, 
1973,  as  further  extended  on  July  31. 1986: 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
October  26  and  27, 1978  between  the 
Governments  of  the  United  States  and  the 
Socialist  Federal  Republic  of  Yugoslavia,  as 
amended  and  extended:  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1, 
1987,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Yugoslavia  and  exported 
during  the  periods  beginning  on  November  1, 
1986  and  January  1. 1987  and  extending 
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through  December  31. 1987,  in  excess  of  the 
following  limits: 
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Category 


12-month  restraint  limit. 

January  1,  1987-Oecember  31. 

1987 


340/640.. 
341/641.. 

433 

434 

43$..... 

442 

443/643.. 


444 

447/448.. 


360.400  dozen. 

235,000  dozen. 

7,821  dozen. 

8,671  dozen. 

38,254  dozen. 

10,750  dozen. 

22,629  dozen  of  which  not 
more  than  8.500  dozen  shall 
t>e  in  Category  443. 

7,521  dozen. 

47,945  dozen  of  which  not 
more  than  28,563  shall  be 
in  Category  447  and  not 
more  than  28,563  shall  be 
in  Category  448. 


Category 

14-month  restraint 

limit,  Novemt)er  1, 

1986-December 

31.  1987 

604-A ' 

645/646 

666 >*>•••»...«.•.*»....... 

700.000  pounds. 
128.333  dozen. 
2.216,667  pounds. 

'In  Category  604,  only  TSUSA  numbers 
310.5049  and  310.6042. 

In  carrying  out  this  directive  entries  of 
textile  products  in  the  foregoing  categories, 
except  Categories  341,  442,  604-A,  641,  645. 
646,  and  666,  produced  or  manufactured  in 
Yugoslavia,  which  have  been  exported  to  the 
United  Stales  during  the  twelve-month  period 
which  began  on  January  1, 1986  and  extended 
through  December  3, 1986,  shall,  to  the  extent 
of  any  unfilled  balances,  t>e  charged  against 
the  restraint  limits  established  for  such  goods 
during  that  twelve-month  period.  In  the  event 
the  restraint  limits  established  for  that  period 
have  been  exhausted  by  previous  entries, 
such  goods  shall  be  subject  to  the  limits  set 
forth  in  this  letter. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 
October  26  and  27, 1978,  as  amended  and 
extended,  between  the  Governments  of  the 
United  Stales  and  the  Socialist  Federal 
Republic  of  Yugoslavia  which  provide,  in 
part,  that:  (1)  Carryforward  and  carryover 
may  not  exceed  11  percent  and  swing  may 
not  exceed  6  percent  for  cotton  and  man- 
made  fiber  and  5  percent  for  wool;  (2)  special 
shift  up  to  10  percent  may  be  available  in 
Categories  340/640  and  341/641. 

A  description  of  the  cotton,  wool  and  man- 
made  fiber  textile  categories  in  terms  of 
T.S.U.S.A.  numbers  was  published  in  the 
Federal  Register  on  December  13. 1982  (47  FR 
55709),  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607),  December  30. 1983  (48 
FR  57584),  April  4, 1984  (FR  49  13397),  June  28. 
1984  (FR  49  26622).  July  16,  1984  (FR  49  28754). 
November  9. 1984  (FR  49  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 


Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 

Sincerely, 
William  H.  Houston  III. 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  86-29212  Filed  12-29-86;  8:45  am) 

BILUNG  CODE  3510-OR-4I 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange: 
Proposed  Amertdments  Relating  to  the 
Standard  and  Poor's  500,  the  SUndard 
and  Poor's  100  and  the  Standard 
Poor's  ore  Stock  Price  index  Futures 
Contracts 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  proposed  contract 
market  rule  changes. 

summary:  The  Chicago  Mercantile 
Exchange  ("CME"  or  "Exchange")  has 
submitted  a  proposal  which  would 
amend  the  terms  and  conditions  of  its 
Standard  and  Poor's  500,  Standard  and 
Poor's  100,  and  Standard  and  Poor's 
OTC  Slock  Price  Index  futures 
contracts.  Each  of  these  contracts  is 
settled  in  cash  on  the  basis  of  a  final 
settlemen!  price  that  is  defined  in  the 
contracts  in  terms  of  the  value  of  the 
appropriate  underlying  Standard  and 
Poor's  Stock  Price  Index.  The 
amendments  being  proposed  by  the 
CME  would  change  the  Hnal  settlement 
price  for  each  of  the  contracts  from  the 
closing  quotation  of  the  index 
underlying  each  contract  as  of  the  third 
Friday  of  the  delivery  month  to  a  special 
quotation  of  the  index  based  on  the 
opening  pirce  of  the  component  stocks 
in  the  index  as  of  the  third  Friday.  In 
addition,  the  amendments  would  change 
the  last  day  of  trading  for  each  of  the 
Standard  and  Poor's  Stock  Price  Index 
futures  contracts  from  the  third  Friday 
to  the  preceding  business  day.  The 
Exchange  has  proposed  to  implement 
the  amendments,  upon  Commission 
approval,  for  existing  as  well  as  newly 
listed  contracts.  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined  that  the  proposed 
amendments  and  manner  of 
implementation  are  of  major  economic 


significance  and  that,  accordingly, 
publication  of  the  proposed  amendments 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act.  J '  ^^  ,', 

date:  Comments  should  be  received  on 
or  before  January  29. 1987, 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A,  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW,.  Washington.  DC  20581. 
Reference  should  be  made  to  the  CME 
Standard  and  Poor's  Stock  Price  Index 
futures  contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Hobson.  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  DC  20581,  (202)  254-7303. 
SUPPLEMENTARY  INFORMATION:  The 
current  terms  and  conditions  of  the 
Standard  and  Poor's  500,  Standard  and 
Poor's  100  and  Standard  and  Poor's  OTC 
Stock  Price  Index  contracts  specify  that 
futures  trading  shall  terminate  on  the 
third  Friday  of  the  contract,  or  delivery, 
month  and  that  the  final  settlement  price 
shall  be  the  closing  quotation  of  the 
Standard  and  Poor's  500,  the  Standard 
and  Poor's  100  or  the  Standard  and 
Poor's  OTC  Stock  Price  Index, 
respectively,  on  the  last  day  of  trading. 

The  CME  proposes  to  settle  these 
stock  index  futures  contracts  on  a  value 
of  the  underlying  indices  that  is  based 
on  the  opening  rather  than  the  closing 
prices  of  their  component  stocks.  In 
particular,  the  final  settlement  value  of 
the  indices  would  be  calculated  using 
the  opening  prices  on  the  morning  of  the 
third  Friday  of  the  contract  month  rather 
than  the  closing  prices  for  that  day.  All 
trading  in  the  expiring  futures  would 
cease  at  the  normal  close  of  trading  on 
the  preceding  business  day.  Because 
trading  in  the  CME  option  on  the 
Standard  and  Poor's  500  futures  contract 
terminates  at  the  same  time  as  the 
underlying  futures,  that  option  contract 
also  would  be  affected  by  these 
amendments.  The  Exchange  is  basing  its 
proposed  amendments  primarily  on  the 
view  of  the  New  York  Stock  Exchange 
(NYSE)  that  its  capacity  to  provide 
liquid  markets  at  expirations  under 
current  procedures  is  strained  and  that 
this  strain  would  be  relieved  by  a  switch 
to  expirations  using  opening  prices.  In 
this  regard,  the  Exchange  noted  that 
opening  procedures  on  the  NYSE  enable 
NYSE  specialists  to  handle  large  order 
imbalances  better  and  that  the  proposed 
stock  index  futures  settlement 
procedures  therefore  will  likely  diminish 
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stock  price  volatility  at  the  time  of 
futures  expirations. 

Tbe  Exchange  has  proposed  that  these 
amendments  be  made  effective  upon 
Commission  approval  for  existing  as 
well  as  for  newly  listed  contracts.  In 
doing  so,  the  Exchange  has  noted  the 
potential  impact  of  this  plan  of 
unplenientation  on  existing  positions  in 
the  subject  futures  contracts,  existing 
positions  in  the  option  on  the  Standard 
and  Poor's  500  future,  and  existing 
intermarket  spread  positions  involving 
oth»  deiiative  products.  Tbe  Exchange 
has  judged  tbe  impact  on  existing 
positions  in  the  subject  futures  contracts 
and  existing  spread  positions  not  to  be 
significant.  With  respect  to  the  value  of 
existing  positions  in  the  option  on  the 
Standard  and  Poor's  500  future,  the 
Exchange  has  noted  that  it  believes  the 
implementation  plan  would  have  a 
negligible  effect  if  sufHciently  in 
advance  of  a  particular  expiration. 

In  accordance  with  section  Sa(12)  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
7a(12)  [1982),  the  Commission  has 
determined  that  the  proposal  submitted 
by  the  CME  concerning  the  final 
settlement  prices  and  last  trading  days 
for  its  Standard  and  Poor's  Stock  Price 
Index  contracts,  as  well  as  the  proposed 
plan  of  implementation,  are  of  major 
economic  significance  and  that  the 
receipt  of  public  comment  on  die 
proposal  will  assist  the  Commission  in 
its  review.  The  amendments  being 
proposed  by  the  CME  are  printed  below, 
using  bracketing  to  indicate  deletions 
and  italics  to  indicate  additions: 


Standard  and  Poor's  500 

4002.  Futures  Call 

C.  Termination  of  Trading 

[Futures  trading  shall  terminate  on  the 
third  Friday  of  the  contract  month.  If  the 
closing  quotation  for  the  Standard  and 
Poor's  500  Stock  Price  Index  is  not 
published  on  that  day.  or  that  day  is  not 
an  Exchange  business  day,  futures 
trading  shall  terminate  on  the  Hrst 
preceding  business  day  for  which  a 
closing  quotation  of  the  Index  is 
published]. 

Futures  trading  shall  terminate  on  the 
business  day  immediately  preceding  the 
day  of  determination  of  the  Final 
Settlement  Price. 

4003.  DELIVERY 

A.  Final  Settlement  Price 

[The  fmal  settlement  price  shall  be  the 
closing  quotation  of  the  Standard  and 
Poor's  500  Stock  Price  Index  on  the  last 
day  of  trading]. 

The  Final  Settlement  Price  shall  be 
determined  on  the  third  Friday  of  the 


contract  month  or,  if  the  Standard  and 
Poor's  500  Stock  Price  Index  is  not 
published  for  that  day,  oa  the  first 
preceding  day  for  which  the  Index  is 
published. 

The  Final  Settlement  Price  shall  be  a 
special  quotation  of  the  Standard  and 
Poor's  500  Stock  Price  Index  baaed  on 
tbe  opening  prices  of  the  component 
stocks  in  the  index. 

Standard  &  Poor's  100 

A2QZ  FUTURES  CALL 

G.  Termination  of  TVading 

[Futures  trading  shall  terminate  on  the 
third  Fh'day  of  the  contract  month.  If  the 
closing  quotation  for  the  Standard  and 
Poor's  100  Stock  Price  Index  is  not 
published  on  that  day.  or  that  day  is  not 
an  Exchange  business  day.  futures 
trading  shall  terminate  on  the  first 
preceding  business  day  for  which  a 
closing  quotation  of  the  Index  is 
published]. 

Futures  trading  shall  terminate  an  the 
business  day  immediately  preceding  the 
day  of  determination  of  the  Final 
Settlement  Price. 

4203.  DELIVERY 

A.  Final  Settlement  Price 

[The  fmal  settlement  price  shall  be  the 
closing  quotation  of  the  Standard  and 
Poor's  100  Stock  Price  Index  on  the  last 
day  of  trading]. 

The  Final  Settlement  Price  shall  be 
determined  on  the  third  Friday  of  the 
contract  month  or,  if  the  Standard  and 
Poor's  100  Stock  Price  Index  is  not 
published  for  that  day,  on  the  first 
preceding  day  for  which  the  Index  is 
published. 

The  Final  Settlement  Price  shall  be  a 
special  quotation  of  the  Standard  and 
Poor's  100  Stock  Price  Index  based  on 
the  opening  prices  of  the  component 
stocks  in  the  index. 


Standard  &  Poor's  OTC  250 
4302.  FUTURES  CALL 
G.  Termination  of  Trading 

[Futures  trading  shall  terminate  on  the 
third  Friday  of  tbe  contract  month.  If  the 
closing  quotation  for  the  Standard  and 
Poor's  OTC  Industrial  Price  Stock  is  not 
published  on  that  day,  or  that  day  is  not 
an  Exchange  business  day,  futures 
trading  shall  terminate  on  the  fu^t 
preceding  business  day  for  which  a 
closing  quotation  of  tbe  Index  is 
published). 

Futures  trading  shall  terminate  on  the 
business  day  immediately  preceding  the 
day  of  determination  of  the  Final 
Settlement  Price. 


4303.  FINAL  SETTLEMENT 
A.  Final  Settlement  Price 

[The  Rnel  Settlement  Price  shall  be 
the  ckwing  quotation  of  the  Standard 
and  Poor's  OTC  Industrial  Stock  Price 
Index  on  the  last  day  of  trading]. 

The  Final  Settlement  Price  shall  be 
determined  on  the  third  Friday  of  the 
contract  month  or.  if  the  Standard  and 
Poor's  OTC  Industrial  Stock  Price  Index 
is  not  published  for  that  day.  on  the  first 
precedmg  day  for  which  the  Index  is 
published. 

The  Final  Settlement  Price  shall  be  a 
special  quotation  of  the  Standard  and 
Poor's  OTC  Industrial  Stock  Price  Index 
based  on  the  opening  prices  of  the 
component  stocks  in  the  index. 

The  Commission  is  seeking  comment 
not  only  on  the  amendments  themselves 
but  also  on  the  CME's  plan  of 
implementation. 

In  this  regard  the  Commission  is 
requesting  comment  from  interested 
parties  concerning  the  impact  of 
implementation  on  existing  positions  in 
the  subject  futures  contracts,  the  option 
on  the  Standard  ft  Poor's  futures 
contract  and  spread  position  between 
the  subject  contracts  and  other 
derivative  markets.  Where  appropriate, 
the  Commission  requests  that 
commentors  differentiate  between  the 
impact  on  existing  contracts  which  have 
varying  lengths  of  time  until  expiration. 
The  Commission  notes  that  the 
Exchange  has  publicly  stated  that  it 
proposes  to  make  these  changes 
effective  for  the  March  expiration  and, 
therefore,  requests  commentors  to 
address  the  relative  effects  on  existing 
positions  if  the  changes  are  made  for 
either  the  March  or  June  expirations. 

The  materials  submitted  by  the 
Exchange  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C  552]  and  the 
Commission's  regulations  thereunder  (17 
CFT  Part  145  (1964)).  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission.  2033  K  Street.  N.W, 
Washington,  DC  20581,  by  January  29. 
1987. 
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Issued  in  Washington,  DC,  on  December  23, 
1986. 

Jean  A.  Webb. 

Secretary. 

|FR  Doc.  86-29234  Filed  12-29-86;  8:45  am] 

MLUNO  CODE  63S1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Proposed  Collection  of 
Infofmatlon;  Children's  Sleepwear 
Flammablllty  Standards 

aqency:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  Chapter  35).  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval  of  a 
proposed  collection  of  information  in  the 
form  of  an  enforcement  program  for  the 
children's  sleepwear  flammability 
standards,  with  a  requested  expiration 
date  of  September  30, 1987. 

The  purpose  of  this  program  is  to 
determine  the  level  of  compliance  within 
the  children's  sleepware  industry  with 
the  requirements  of  the  Standard  for  the 
Flammability  of  Children's  Sleepwear 
Sizes  0  through  6X  (16  CFR  Part  1615) 
and  the  Standard  for  the  Flammability 
of  Children's  Sleepwear  Sizes  7  through 
14  (16  CFR  Part  1616). 

The  standards  were  issued  to  reduce 
unreasonable  risks  of  bum  injuries  and 
deaths  from  fires  associated  with 
children's  sleepwear.  The  standards  are 
applicable  to  children's  pajamas, 
nightgowns,  robes,  and  other  items  of 
children's  apparel  intended  to  be  worn 
primarily  for  sleeping  or  activities 
related  to  sleeping,  and  the  fabrics  used 
or  intended  for  use  in  those  garments. 

Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information. 

Agency  Address:  Consumer  Product 
Safety  Commission,  Washington.  DC 
20207. 

Title  of  Information  Collection:  FY 
1987  Children's  Sleepware  Enforcement 
Program. 

Type  of  Request  Approval  of  new 
plan. 

Frequency  of  Collection:  One  time. 

General  Description  of  Respondents: 
Firms  which  manufacture  children's 
sleepwear  garments  in  sizes  0  through 
14. 

Estimated  Number  of  Respondents: 
50. 

Total  Estimated  Number  of  Hours  for 
All  Respondents:  400. 


Comments:  Comments  on  this  request 
for  approval  of  a  collection  of 
information  should  be  addressed  to 
Marina  Gatti,  Desk  Officer,  Officer  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503:  telephone  (202) 
395-7340.  Copies  of  the  request  for 
approval  of  a  collection  of  information 
are  available  from  Francine  Shacter, 
Office  of  Program  Management  and 
Budget,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  492-6529. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  December  22, 1986. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

(PR  Doc.  86-29099  Filed  12-29-86;  8:45  am] 

BtLUNG  CODE  SSSS-OI-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  Tues.  &  Wed.,  13-14 
January  1987. 

Times  of  meeting:  0730-1700  hours 
each  day. 

Place:  Armament  Research 
Development  &  Engineering  Center, 
Building  1,  Room  460.  Dover.  New  Jersey 
07801. 

Agenda 

The  Army  Science  Board  Ad  Hoc 
Subgroup  for  Effectiveness  Review  of 
ARDEC  will  meet  for  the  purpose  of 
reviewing  additional  ARDEC  programs, 
conducting  discussions  with  personnel, 
touring  Benet  Laboratories,  and 
conducting  discussions  with  tenant 
activities  (PM's  and  AMCCOM 
elements).  The  panel  will  meet  in 
executive  session  to  discuss  their 
observations  and  begin  preparations  for 
the  draft  report.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b(c)  of  Title  5,  U.S.C. 
specifically  subparagraph  (1)  thereof, 
and  Title  5.  U.S.C.  Appendix  1. 
subsection  10(d).  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer.  Sally  Warner,  may  be  contacted 


for  further  information  at  (202)  695-3039 
or  695-7046. 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
[PR  Doc.  86-29303  Filed  12-29-86;  8:45  am) 

BtLUNQ  CODE  3710-OS-M 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Date  of  meeting:  14  January  1987. 

Times  of  meeting:  0830-1700  hours. 

Place:  Pentagon,  Washington,  DC. 

Agenda 

The  Army  Science  Board's  Functional 
Subgroup  on  Research  and  New 
Initiatives  will  meet  to  discuss:  Army 
Long  Range  Planning  Guidance:  Army 
Technology  Demonstration  Plan;  and  the 
Technology  Forecasts  of  AMC.  MRDC. 
COE,  DCSPER.  USAF  and  DARPA.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b{c)  of  Title 
5.  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  1, 
subsection  10(d).  The  classified, 
proprietary  information,  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695-3039 
or  695-7046. 
SaUy  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  86-29302  Filed  \2-2»-m,  8:45  am] 

BHJJNa  CODE  3710-(N-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  14-15  January  1987. 

Times  of  meeting:  0900-1100  hours,  14 
January,  CL\;  1200-1700  hours.  14 
January,  Pentagon:  0830-1230  hours,  15 
January,  Pentagon. 

Place:  CIA  Headquarters  ft  Pentagon, 
Washington.  DC. 

Agenda 

The  Army  Science  Board's  Ad  Hoc 
Subgroup  for  the  Chemical/Biological 
Warfare  Intelligence  will  meet  to 
discuss  HUMINT  collection  procedures 
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and  discussion  that  touch  on  that 
subject.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section 
552b(c)  of  Title  5.  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Title  5, 
U.S.C.,  Appendix  1.  subsection  10(d). 
The  classified  and  nonclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
£Uiy  portion  of  the  meeting.  The  ASB 
Administrative  Officer.  Sally  Warner, 
may  be  contacted  for  further 
information  at  (202)  695-3039  or  605- 
7048. 

SaUy  A.  WarBer. 

Administrative  Officer.  Army  Science  Board. 
|FR  Doc  86-29301  Filed  12-29-afi:  8:45  am| 

BIUJMG  COOC  *71».«»-M 


Department  of  the  Navy 

Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting  of  Weapons  Effectiveness 
Task  Force 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Weapon  Effectiveness  Task  Force  will 
meet  January  20-21. 1987,  from  9  a-m.  to 
5  p.m.  each  day.  at  4401  Ford  Avenue. 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public 

The  purpose  of  this  meeting  is  to 
review  the  Navy's  ability  to  maximize 
weapon  effectiveness  through  both 
hardware  design  and  tactical 
employment,  and  related  intelligence. 
These  matters  constitute  classiflM- 
information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is,  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  require*  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  5S2b(c](l)  of  Title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lt.  Paul  G.  Butler, 
Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee. 
4401  Ford  Avenue,  Room  601. 
Alexandria,  Virginia  22302-0268.  Phone 
(703)  756-1205. 

Dated:  December  18, 1988^ 
Harold  L  Stellar. 

Commander.  JAGC,  U.S.  Naval  Reserve. 
Federal  Register  Uaison  Officer. 
(PR  [)oc  88-29123  Filed  12-29-88:  8:*5  am) 

BtLUNQ  COOC  M10-AC-4f 


Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting  of  Industrial  Base  and 
National  Security  Task  Force 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Industrial  Base  and  National  Security 
Task  Force  will  meet  fanuary  27-28, 
1987,  from  9  a.m.  to  5  p.m.  each  day,  at 
4401  Ford  Avenue,  Alexandria,  Virginia. 
All  sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  \o 
review  the  Navy's  policies  in  several 
broad  areas,  including  mobilization 
readiness,  production  surge  capacities, 
weapon  system  acquisition  strategies, 
potential  resource  vulnerabilities,  and 
related  intelli^nce.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is.  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  S52b(c)(l)  of 
Title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Paul  G. 
Butler,  Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee, 
4401  Ford  Avenue,  Room  601. 
Alexandria,  Virginia  22302-0268.  Phone 
(703)  756-1205. 

Dated:  December  23.  ig8& 
Harara  L.  StoBor, 

Commander.  fAGC,  U.S.  Naval ReseriT, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  88-29124  Filed  12-29-86:  8:45  am) 

BtLUNQ  COOC  M10-AE-M 


DEPARTMENT  OF  EDUCATION 

National  Graduate  FeUows  Program 
Board;  Meeting 

agency:  National  Graduate  Fellows 

Program  Board. 

ACTION:  Notice  of  meeting. 

suaMMARV:  This  notice  sets  forth  the 
schedule  of  a  forthcoming  meeting  of  the 
National  Graduate  Fellows  Program 
Board.  Notice  of  this  meeting  is  required 
under  section  931  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
section  10(a)(2)).  This  document  is  also 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES:  January  8,  9, 1987. 


AOOftESS:  Georgetown  Kfarbury  Hotel. 
3000  M  Street.  NW.,  Washington,  DC 
20007. 

FOR  FURTHER  INFORMATION  COPfTACT: 
Louise  R.  White.  Office  of  Higher 
Education  Programs,  Room  3082. 400 
Maryland  Avenue,  SW.,  Washington. 
DC  20202.  (202-245-9758). 

8UPm.EMENTAftV  MTOWIATIOtt  The 

National  Graduate  Fellows  Program  is 
established  under  HEA.  Title  IX,  Part  C, 
section  931  (20  U.S.C.  1134h-k)  and 
advises  the  Secretary  on  the  conduct  of 
the  program. 

This  meeting  of  the  National  Graduate 
Fellows  Program  Board  is  open  to  the 
public. 

The  agenda:  The  Board  will  examine 
the  competition  for  fellowships  for  the 
coming  year  and  discuss  priorities. 
Selection  of  reviewers  will  also  be 
discussed  along  with  the  changes  in  the 
reauthorized  Higher  Education  Act 
which,  among  other  things,  will  rename 
the  pro-am  the  Jacob  K.  Javits 
Graduate  Fellowship  Program. 

Records  are  kept  on  the  Board 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  Higlier 
Education  Programs,  from  8:00  a.m.  to 
4.-00  p.m..  ROB-3. 7th  &  D  Streets,  SW.. 
Room  3082.  Washington,  DC  20202. 

Dewey  L  Newman, 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

|FR  Doc.  86-29333  Filed  12-20-86:  8:45  am] 

BILUMO  COOC  40aO-«1-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Columbia  Gat  Transmission 
Corporation,  Complainant,  vs. 
Transcontinental  Gas  Pipeline 
Corporation,  Respondent;  Complaint 

December  22, 1988. 

Take  notice  that  on  November  26, 
1986,  Columbia  Gas  Transmission 
Corporation.  1700  MacCorkle  Ave.,  BE.. 
Charleston,  West  Va.  25314,  filed  "An 
Answer  in  Support  of  Petition  of 
Philadelphia  Electric  Corporation  and 
Petition.  Complaint  and  Request  for 
Declaratory  Order  of  Columbia  Gas 
Transmission  Corporation"  pursuant  to 
Rules  206,  207,  212,  and  217  of  the 
Commisison's  Rules  of  Practice  and 
Procedure.  Briefly.  Cohmibia  requests 
the  same  reHef  requested  by 
Philadelphia  Electric  Corporation 
(PECO)  in  Docket  No.  CP87-37-000  with 
respect  to  Columbia's  exercise  of  its 
own  right  to  u/iivert  firm  sales 
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entitlements  from  Transco  to  firn 
transportation.  Columbia  has  fur 
requested  that  its  petition,  which  was 
filed  in  the  same  docket  as  PECO's 
complaint,  be  consolidated  with  PECO's. 

Columbia  states  that  it  is  a  firm  sales 
customer  of  Transco  and  that  it  received 
a  letter  from  Transco  dated  July  20. 1966 
in  which  Transco  announced  that  it 
would  initiate  new  section  311 
transportation  services  absent  a 
Commission  waiver.  Columbia  states 
that  it  notified  Transco,  by  letter  dated 
August  22, 1986,  of  its  election  to  convert 
15  percent  of  its  firm  sales  entitlements 
to  transportation  under  three  service 
agreements  between  Transco  and 
Columbia.'  Columbia  further  states  that 
by  letter  dated  November  14, 1986, 
Transco  responded  by  refusing 
Columbia's  request.  By  letter  dated 
November  17, 1988,  Columbia  requested 
that  Transco  receive  its  volumes  of 
transportation  gas  at  certain  Transco- 
Columbia  interconnections  and 
redeliver  the  gas  at  specified  delivery 
points. 

Columbia  argues  that  Transco,  in 
commencing  new  section  311  service 
without  a  Commission  waiver,  opened 
itself  up  to  the  conditions  in  section 
284.10  including  contract  reduction/ 
conversion  requests.  Columbia  requests 
that  the  Commission: 

(1)  Find  that  the  conversion  option 
exercised  by  Columbia  in  its  August  22, 
1986  letter  was  in  conformity  with 

§  284.10  and  that  it  is  effective  as  of 
October  21, 1986.  or,  at  the  latest. 
January  1, 1987: 

(2)  Order  Transco  to  provide  the  firm 
transportation  that  Columbia  has 
requested  in  its  November  17, 1986  letter 
and  order  Transco  to  acknowledge  and 
implement  a  15  percent  conversion  in 
Columbia's  entitlements,  under  the 
service  agreements  effective  October  21, 
1986: 

(3)  Consolidate  Columbia's  petition 
with  PECO's  petition  in  this  docket;  and 

(4)  Order  such  other  relief  as  may  be 
appropriate. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
complaint  or  motion  to  consolidate 
should  on  or  before  December  30, 1966, 


file  with  the  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  Street,  NE., 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
Pursuant  to  Rule  213,  Transco  is  ordered 
to  submit  its  answer  no  later  than 
December  30. 1986.  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Conunission's 
Rules. 

Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  86-29126  Piled  12-28-86:  8:45  am| 

BHAJNG  COOC  ntT-9i-m 


'  SpectficaUy.  Coluinbia'i  Augtist  22. 1986  letter  to 
Transco  (Exhibit  A  to  Columbiu'i  complaint) 
requested  to  convert  15  percent  of  its  contract 
demand  under  three  service  agreements:  (1)The 
Service  Afreement  dated  October  30. 1957  between 
Tran«c»  and  Atiaatic  Seaboard  Corp_  (2)  the 
Service  A^reemcnl  dated  October  IS.  ISM  betweea 
Transco  and  Atiantic  Seaboard:  and  13)  the  Service 
Agreement  dated  Septemtier  17, 1062  t>etween 
Tranaoo  and  Mamifactvrer't  lighl  and  Heat 
Cooipaay. 


[Docket  No.  QFS7-173-000] 

Environmental  Recovery  of  America, 
Inc.;  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

December  22. 1988. 

On  December  22, 1986,  Environmental 
Recovery  of  America,  Inc.  (ApplitMnt)  of 
Suite  lOB,  157  East  72nd  Street.  New 
York,  New  York  10022,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  |  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  «vill  be  located  in  Reritan,  New 
Jersey.  The  facility  will  consist  of  two 
combustion  turbine  generators  and  two 
heat  recovery  steam  generators 
(HRSG's).  Steam  recovered  from  the 
HRSG's  will  be  used  for  pharmaceutical 
processes.  The  primary  enei^  source 
will  be  natural  gas  with  No.  2  diesel  fuel 
as  back-up.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  10  MW.  Installation  of  the  facility 
will  begin  in  January  1988. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  pfx>test8  must  be  filed  within 
30  days  after  the  date  of  pubiicathtm  of 


this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  tc  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  86-29U7  Filed  12-29-88:  8:45  aaj 
BSiJMO  COOC  srtr-st-M 


[t>oek«t  Nos.  ER87-169-000  et  sLl 

Electric  Rate  and  Corporate 
Regulation  FlUngs;  Uonianip  Electric 
Co.  etal. 

December  23. 1986. 

Take  notice  that  the  folfbwing  filings 
have  been  made  with  the  Commission: 

1.  Montaup  Electric  Co. 
[Docket  No.  ER87-168-000] 
Take  notice  that  on  December  15. 

1986,  Montaup  Electric  Company 
("Montaup")  filed  an  agreement 
between  itself  and  the  Massachusetts 
Municipal  Wholesale  Electric  Company 
("MMWFC")  for  the  sale  of  capacity  and 
energy  from  Canal  Unit  No.  2. 

This  agreement  is  for  a  nine-year 
period  beginning  November  1, 1986. 
MMWEC's  entitlement  percentage 
changes  every  6  months  as  follows: 

From  November  1, 1986  through  April 
30. 1967,  and  all  other  November  through 
April  winter  periods.  MMWECs  share 
will  be  8.562%  (30  MW). 

From  May  1, 1987  through  October  31, 

1987.  and  aU  other  May  through  October 
summer  periods,  MMWECs  share  will 
be  5.137%  (30  MW). 

The  capacity  charge  rate  will  be  $4.78 
per  kw/month.  Attachment  A  describes 
this  rate,  which  was  accepted  in  Docket 
Na  ER87-36-00a  Supplement  2,  Rate 
Schedule  FERC  No.  6a  Town  of 
Braintree. 

Montaup  requests  waiver  of  the  60- 
day  notice  requirement  in  order  to  place 
this  rate  schedule  in  effect  on  November 
1, 1988.  Negotiations  took  longer  than 
expected  due  to  uncertainty  concerning 
the  final  entitlement  percentages  and 
term  of  the  agreement.  This  agreement  is 
mutually  beneficial  to  both  Montaup 
and  MMWEC.  Failure  to  grant  waiver  of 
the  60-day  notice  requirement  would 
increase  MMWECs  energy  cost  and 
lower  Montaup's  demand  revenue.  If  the 
ivaiver  is  granted,  there  would  be  no 


BEST  COPY  AVAILABLE 


47058 


Federal  Register  /  Vol.  51.  No.  249  /  Tuesday.  December  30.  1986  /  Notices 


effect  upon  purchasers  under  other  rate 
schedules. 

Copies  of  the  filing  were  served  on 
MMWEC  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  dale:  January  2. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

2.  Central  Hudson  Gas  ft  Electric  Corp. 

IDocket  No.  ER87-165-000| 

Take  notice  that  Central  Hudson  Gas 
&  Electric  Corporation  (Central  Hudson), 
on  December  15. 1986.  tendered  for  filing 
as  a  rate  schedule  an  executed 
agreement  dated  August  28. 1986 
between  Central  Hudson  and  the  New 
York  Power  Authority.  The  proposed 
rate  schedule  provides  for  Electric 
Transmission  Service  and  Standby 
Electric  Service  for  generation 
associated  with  NYPA's  Ashokan  Hydro 
Electric  Generating  Plant. 

The  rate  schedule  provides  for  a 
monthly  transmission  charge  of  $1.48  per 
kilowatt  and  a  standby  charge  of  $7.61 
per  kilowatt  per  month  during  the 
summer  and  winter  peak  periods. 
Central  Hudson  states  that  a  copy  of  its 
filing  was  served  on  NYPA. 

Comment  date:  January  2, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Conaolidated  Edison  Co.  of  New  York. 
Inc. 

(Docket  No.  ER87-164-000] 

Take  Notice  that  on  December  15. 
1966  Consolidated  Edison  Company  of 
New  York.  Inc.  ("Con  Edison")  tendered 
for  filing  Supplement  No.  12  to  its 
Electric  Rate  Schedule  FERC  No.  42,  for 
transmission,  distribution  and  delivery 
service  to  the  Power  Authority  of  the 
State  of  New  York  ("PASNY").  PASNY 
uses  Con  Edison's  services  under 
Schedule  No.  42  to  deliver  electricity  to 
PASNY's  governmental  retail  customers 
in  Con  Edison's  service  area.  Con 
Edison's  charges  to  PASNY  are  based 
on  the  maximum  level  of  demand 
reached  by  the  governmental  customers 
each  month,  except  that  charges  to 
PASNY  customers  with  on-site 
generating  equipment  purchasing  back- 
up electricity  from  PASNY  are  based  on 
a  contracted-for  level  of  demand. 
Supplement  No.  12  will  allow  PASNY,  in 
cases  where  a  governmental  customer 
installs  on-site  generating  equipment 
qualifying  under  the  Commission's 
cogeneration  and  small  power 
production  rules  (18  CFR  Part  292),  to 
elect  to  be  billed  under  either  of  the 
above  rate  forms,  i.e.,  either  on  the  basis 
of  the  maximum  monthly  demand  or  on 
a  contracted-for  level  of  demand. 


The  New  York  Public  Service 
Commission  ("NYPSC")  approved  this 
tariff  revision  on  October  22. 1986.  and 
PASNY  has  agreed  to  these  revisions. 
Con  Edison  is  requesting  permission  to 
put  these  revisions  into  effect  on  the 
date  authorized  by  the  NYPSC.  i.e..  as  of 
October  27, 1986.  The  effect  of  these 
revisions,  if  any,  will  be  a  reduction  in 
the  revenues  that  Con  Edison  would 
otherwise  have  realized  under  the  rate 
schedule. 

Copies  of  the  filing  have  been  served 
upon  PASNY  and  the  NYPSC. 

Comment  date:  January  2. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Co.  of  Indiana.  Inc. 

(Docket  No.  ER87-169  000) 

Take  notice  that  Public  Service 
Company  of  Indiana,  Inc.  (PSl),  on 
December  16. 1986,  tendered  for  filing 
proposed  changes  in  its  FERC  Electric 
Tariff,  Original  Volume  No.  1  (7th 
Revision):  FERC  Electric  Tariff,  Original 
Volume  2  (5th  Revision)  and  Electric 
Rate  Schedules  FERC  No«.  234  and  236. 
Such  changes  in  rates  are  the  result  of 
an  uncontested  rate  increase  negotiated 
between  PSI  and  the  following  parties: 

(1)  Cities  and  Towns  (meaning  the 
municipal  utilities  who  are  direct 
customers  of  PSI). 

(2)  City  of  Logansport,  Indiana. 

(3)  Henry  and  Jackson  County  Rural 
Electric  Membership  Corporations. 

(4)  Indiana  Municipal  Power  Agency. 
The  proposed  changes  would  increase 

revenues  by  $5.9  million  based  upon  the 
twelve-month  period  ending  March. 
1984. 

As  part  of  the  negotiations  between 
the  parties,  PSI  has  requested  the 
following: 

(1)  Waiver  of  the  notice  requirements 
under  $  35.3  of  the  Commission's 
Regulations  under  the  Federal  Power 
Act  and  an  effective  date  of  February  1, 
1987.  without  suspension. 

(2)  Waiver  of  the  requirements  under 
S  35.13  of  the  Commission's  Regulations 
under  the  Federal  Power  Act  not 
specifically  addressed  or  complied  with 
in  the  filing. 

Certificates  of  Concurrence  were  filed 
on  behalf  of  the  parties. 

Copies  of  the  filing  were  served  upon 
the  Public  Service  Commission  of 
Indiana,  the  City  of  Logansport,  Indiana. 
Henry  and  Jackson  County  Rural 
Electric  Membership  Corporations,  the 
Indiana  Municipal  Power  Agency,  and 
the  Indiana  municipalities  of  Advance. 
Bainbridge,  Brooklyn,  Coatesville, 
Dublin,  Dunreith,  Edinburg,  Hagerstown. 
Knightstown.  Ladoga.  Lewisville, 
Montezuma.  New  Ross.  Pittsboro, 


Rockville,  South  Whitley,  Spiceland. 
Straughn.  Thomtown.  Veedersburg, 
Waynetown  and  Williamsport. 

Comment  date:  January  2, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragaph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kennelb  F.  Plumb. 
Secretary. 
[PR  Doc  86-29128  Filed  12-29-88:  8:45  am) 

MLUMO  COOC  •717-01-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FIFRA  Docket  No*.  562  et  al.;  FRL-3131-4] 

Pesticide  Products  Containing 
Diazinon 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  objections  and  request 
for  hearing. 

Notice  is  hereby  given,  pursuant  to 
Section  164.8  of  the  Rules  of  Practice,  40 
CFR  164.8,  promulgated  under  the 
Federal  Insecticide  Fungicide,  and 
Rodenticide  Act,  as  amended,  7  U.S.C. 
136  et  seq.  that  objections  and  requests 
for  a  hearing  were  filed  by  certain 
registrants  and  users  of  pesticide 
products  containing  Diazinon  in 
connection  with  the  Administrator's 
notice  of  intent  to  cancel  registrations 
and  deny  applications  of  pesticide 
products  containing  Diazinon.  The 
Administrator's  notice  of  intent  was 
published  on  October  1, 1986,  51  Fed. 
Reg.  35034.  An  amendment  to  the  notice 
of  intent  was  published  on  December  16. 
1986.  51  FR  45039.  These  proceedings 
have  been  consolidated  for  hearing  by 
order  of  the  Chief  Administrative  Law 
Judge  dated  November  17, 1986. 
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For  information  concerning  the  issues 
involved  and  other  details  of  these 
proceedings,  interested  persons  are 
referred  to  the  dockets  of  these 
proceedings  on  file  with  the  Hearing 
Clerk.  Environmental  Protection  Agency, 
(Mail  Code  A-110);  Room  3708. 
Waterside  Mall,  401  M  Street  SW., 
Washington,  DC  20480.  (202-382-4865). 

Frank  W.  Vante^dra. 

Admiaistratrve  Low  lud^. 

Dated:  Decemtter  18. 19a8  «(  Washingtoa 
DC 

(FR  Doc.  86-29158  Filed  12-29-86;  8:45  amj 

nUMO  coot  MM-M-M 

FEDEfUL  HOME  LOAN  BANK  BOARD 

FirstSotitti.  F.A.,  Pine  Bhiff ,  AR; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 

5(d)(6)(A]  of  the  Home  Owners  Loan  Act 
of  1933. 12  U.S.C.  1464(d)(6)(A)  (1982). 
the  Federal  Home  Loan  Bank  Board  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  FirstSoulh,  FA.,  Pine  Bluff.  Arkansas 
on  December  4  ,  1988. 

Dated:  December  22,  1986. 
N«£m  Y.  WaaMasitoH. 
Acting  Secretary. 
|FR  Doc.  86-29097  Filed  U-29-86: 8:45  am] 

BtUJNO  COOC  6720-01-41 

FEDERAL  RESERVE  SYSTEM 

Ray  M.  Bain  et  al.;  Acquisition  of  Banks 

or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  14. 1987. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  RayM.  Bain,  George  Sides.  Monty 
Boozer,  Stanley  Schaeffer,  Robert  Jones. 
Joe  Josselet  and  Jimmy  Ross,  all  of 
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Dimmitt.  Texas  &  L  Garrison,  Hereford, 
Texas;  Ray  Joe  Riley,  Hart.  Texas;  and 
James  A.  Clark,  Albuquerque,  New 
Mexico:  to  acquire  100  percent  of  the 
voting  shares  of  Plains  Bancorp.  Inc., 
Dimmitt.  Texas,  and  thereby  indirectly 
acquire  First  State  Bank,  Dimmitt. 
Texas. 

Board  of  Coveniors  of  the  Federal  Reserve 
System.  Deceaaber  22. 1988. 
Jame*  McAJiac. 

Associate  Secretary  of  the  Board. 
(FR  Doc  86-29113  Filed  12-29-88;  a45  am\ 
MLLMO  OOOE  tSW-etHI 


Madison  Agency,  Inc.;  Application  To 
Engage  de  Novo  in  PerniissK>te 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(aKl))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo  either  directly  or 
through  a  eubsidiary.  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of. 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throu^out  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  16, 1987. 


A.  Fadetal  Xasarve  Baak  of 
Minneapolis  (Jaioes  M.  Lyon.  Vice 
President)  2Sa  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Madison  Agency,  Inc..  Madison, 
Minnesota;  to  engage  de  novo  in  the 
activity  of  acting  as  investment  or 
financial  advisor  to  the  extent  of 
providing  portfolio  investment  advice  to 
any  other  person  pursuant  to 
S  225.25(b)(4)(iii)  of  the  Board's 
Regulation  Y. 

Board  of  Covenart  of  Dm  Federal  Reserve 
System.  December  22.  lasa 
James  McAfee. 

Assockrte  Secretary  of  the  Board 

(FR  Doa  86-29114  Filed  12-2»-8S:  &45  am] 

BtUJNO  CODE  mo-OI-M 


Mercantile  Bancshares,  Inc.; 
Acquisition  of  Company  Engaged  in 
Pei'iitlssitHe  Norrtjanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  $  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8}  of  the  Bank 
Holding  Company  Ad  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 
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Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  15, 
1987. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Mercantile  Bancshares,  Inc., 
Jonesboro,  Arkansas;  to  acquire 
Mercantile  Corporation.  Jonesboro. 
Arkansas,  and  thereby  engage  in  data 
processing  activities  pursuant  to 
S  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Oecember  22. 1986. 
JaiiMS  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-29tl5  Filed  12-29-86;  a-45  am) 

BILUNQ  COOC  UIO-OI-M 


Turner  Bancshares,  Inc.,  et  aU* 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
13, 1987. 

A.  Federal  Reserve  Bank  of  Kansas 
Qly  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  54198: 

1.  Turner  Bancshares,  Inc.,  Kansas 
City,  Kansas;  to  merge  with  Kaw  Valley 
Bancshares  Inc..  Kansas  City,  Kansas, 
and  thereby  indirectly  acquire  Kaw 


Valley  State  Bank  and  Trust.  Kansas 
City,  Kansas. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  Catahoula  Holding  Company, 
Kenner,  Louisiana:  to  acquire  80  percent 
of  the  voting  shares  of  Jena  Holding 
Company.  Jena,  Louisiana,  and  thereby 
indirectly  acquire  LaSalle  State  Bank, 
Jena,  Louisiana.  Comments  on  this 
application  must  be  received  by  January 
15. 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  22, 1986. 
James  McAfee 

Associate  Secretary  of  the  Board. 
|FR  Doc.  86-29116  Filed  12-29-86;  a-45  am) 

WLLMQ  COOe  UIO-OI-M 


Security  Pacific  Corp.;  Proposal  To 
Engage  In  Brokerage  and  Clearing 
Activities 

Security  Pacific  Corporation,  Los 
Angeles.  California  ("Security  Pacific"), 
has  applied,  pursuant  to  section  4(c)(8] 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  $  225.23(a)  of  the 
Boards  Regulation  Y  (12  CFR  225.23(a)). 
for  permission  to  engage  in  brokerage 
and  clearance  activities  through  two  de 
novo,  wholly  owned,  indirect 
subsidiaries.  Security  Pacific  Options 
Trading  Corp.  ("SPOT)  and  Security 
Pacific  Options  Services  Corp. 
C'SPOSC").  respectively.  SPOT  and 
SPOSC  will  provide  brokerage  and 
clearance  services,  respectively,  to 
participants  in  the  Security  Pacific  Over- 
the-Counter  Options  Trading  System 
(the  "OTC  System").  The  OTC  System  is 
designed  to  facilitate  the  trading  of  put 
and  call  options  on  Treasury  Securities 
("Options")  through  the  furnishing  of 
brokerage,  clearance  and  margin 
services.  The  above  activities  will  be 
provided  nationwide  through  offices 
located  in  New  York.  The  Options  will 
be  Issued  by  General  Electric  Credit 
Corporation's  wholly  owned  subsidiary. 
General  Electric  Credit  Corporation 
Option  Corporation,  and  will  be 
guaranteed  by  General  Electric  Credit 
Corporation.  Security  Pacific  contends 
that  these  activities  are  permissible 
under  S  225.25(b)  (3),  (15)  and  (16)  of 
Regulation  Y  (12  CFR  225.25(b)(3).  (15) 
and  (16))  and.  in  any  event,  are  so 
closely  related  to  banking  or  managing 
or  controlling  banks  as  to  be  a  proper 
incident  thereto  within  the  meaning  of 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  and  thus  permissible  for 
bank  holding  companies. 

Comments  are  requested  on  whether 
the  proposed  activities  are  "so  closely 
related  to  banking  or  managing  or 


controlling  banks."  and  whether  the 
proposal  as  a  whole  can  "reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confiicts  of  interests 
or  unsound  banking  practices." 

Any  request  for  a  hearing  on  these 
questions  should  comply  with  (  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  282.3(e)). 

The  notice  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  San  Francisco. 

Any  comments  or  request  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551.  not  later  than  January  15. 
1987. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  24, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  86-29335  Filed  12-29-86;  8:45  amj 

BILLIMQ  COOE  SSIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Advisory  Council  Meeting 

Summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
meeting  of  the  National  Advisory 
Council  on  Alcohol  Abuse  and 
Alcoholism.  This  committee  meeting  will 
be  open  for  discussion  of  administrative 
announcements  and  program 
developments.  The  committee  will  be 
performing  initial  review  of  applications 
for  Federal  assistance.  Therefore, 
portions  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552(b)(6)  and  5 
U.S.C.  app.  210(d).  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463. 

Date  and  Time:  January  29-30: 10:30 
a.m. 

Place:  National  Institutes  of  Health, 
Wilson  Hall.  Building  1.  9000  Rockville 
Pike,  Bethesda,  Maryland. 

Status  of  Meeting:  Open — January  29: 
10:30  a.m.-5:00;  Closed— Otherwise. 

Contact:  James  Vaughan,  Room  16C- 
20,  Parklawn  Building.  5600  Fishers 
Lane.  Rockville,  Maryland  20857.  (301) 
443-4375. 
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Purpose:  The  Council  advises  the 
Secretary.  Department  of  Health  and 
Human  Services,  regarding  policy 
direction  and  program  issues  of  national 
significance  in  the  area  of  alcohol  abuse 
and  alcoholism.  Reviews  all  grant 
applications  submitted,  evaluates  these 
applications  in  terms  of  scientific  merit 
and  adherence  to  Department  policies, 
and  makes  recommendations  to  the 
Secretary  with  respect  to  approval  and 
amount  of  award. 

Substantive  information  may  be 
obtained  from  the  contact  person  listed 
above.  Summaries  of  meetings  and 
rosters  of  committee  members  may  be 
obtained  from  Ms.  Diana  Widner, 
Committee  Management  Officer.  Room 
16C-20.  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  Maryland  20857,  (301) 
443-4375. 
Estelle  O.  Brown, 

Committee  Management  Assistant  Alcohol 

Drug  A  base,  and  Mental  Health 

Administration. 

|FR  Doc.  86-29132  Filed  12-29-86;  8:45  am) 

BILLING  COOC  41W-20-M 


Food  and  Drug  Administration 
[Docket  No.  e6F-0484] 

Ciba-Geigy  Corp.;  Filing  of  Food 
AdditWe  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  extend 
existing  uses  and  to  provide  for 
additional  uses  of  tetrakis  [methylene 
{3.5-di-/ert-butyl-4-hydroxy- 
hydrocinnamate)]  methane  as  an 
antioxidant  and/or  stabilizer  for 
polymers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Lipien,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  Street  SW., 
Washington,  DC  20204,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  6B3966)  has  been  filed  by 
Ciba-Geigy  Corp.,  Three  Skyline  Drive, 
Hawthorne,  NY  10532,  proposing  that 
i  178.2010  Antioxidant  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  extend  existing 
uses  and  to  provide  for  additional  uses 
of  tetrakis  [methylene  (3,5-di-/ert-butyl- 
4-hydroxyhydrocinnamate)|  methane  as 


an  antioxidant  and/or  stabilizer  for 
polymers. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  18. 1986. 

Sanfofd  A  Miller, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  86-29121  Filed  12-29-86;  8:45  am) 

BtLLUM  CODE  41S0-01-M 


Office  of  Human  Development 
Services 

Privacy  Act  of  1974;  Elimination  of 
Two  Systems  of  Records  and 
Revisions  In  Two  Systems  of  Records 

agency:  Office  of  Human  Development 
Service,  HHS. 

action:  Notification  of  Elimination  of 
two  systems  of  records  and  revisions  in 
two  systems  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act.  5  U.S.C. 
552a,  the  Office  of  Human  Development 
Services  (OHDS)  is  publishing  this 
notice  to  eliminate  two  systems  of 
records  because  they  no  longer  are 
needed.  Also,  the  notice  will  revise  the 
routine  use  section  in  the  two  remaining 
HDS  systems  of  records  and  the 
safeguards  section  in  one  of  the 
remaining  systems. 

The  first  elimination  is  a  system  of 
records  that  was  maintained  by  the 
Administration  on  Aging.  OHDS  entitled 
"Longitudinal  Evaluation  of  the  National 
Nutrition  Program  for  the  Elderly."  The 
second  elimination  is  a  system  of 
records  maintained  by  the 
Administration  on  Developmental 
Disabilities  (ADD).  OHDS,  entitled 
"Developmental  Disabilities  Complaints 
and  Correspondence  Files." 

The  paragraphs  in  the  routine  use 
sections  concerning  litigation  have  been 
revised,  in  accordance  with  OMB 
guidance,  in  the  two  remaining  OHDS 
systems  of  records  entitled.  "HDS 
Distribution  Publications  Mailing  List" 
and  "Records  Maintained  on  Individuals 
for  Program  Evaluation  Purposes  Under 
Contract."  Information  has  been  added 
to  the  section  on  safeguards  in  the 
system  of  records  for  the  "HDS 
Distribution  Mailing  List." 


DATES:  The  deletions  are  effective  on 
December  30, 198a 

OHDS  invites  interested  persons  to 
submit  comments  on  the  revisions  to  the 
routine  use  sections  on  or  before 
January  29. 1987. 

OHDS  will  adopt  the  revised  routine 
use  without  further  notice  60  days  after 
the  date  of  publication  unless  comments 
are  received  which  would  result  in  a 
contrary  determination. 

ADDRESS:  Please  address  comments  to 
the  HDS  Privacy  Act  Coordinator  at  the 
address  listed  below.  The  comments 
received  will  be  available  for  public 
inspection  from  9  a.m.  to  5  p.m..  Monday 
through  Friday,  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Etheridge.  OHDS  Privacy  Act 
Coordinator.  Room  334-F.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue  SW,  Washington,  D.C.  20201, 
Telephone:  (202)  245-2892. 

SUPPLEMENTARY  INFORMATION: 

Effective  with  this  publication,  we  are 
eliminating  two  systems  of  records.  The 
first  system  of  records  is  09-80-0022, 
Longitudinal  Evaluation  of  the  National 
Nutrition  Program  for  the  Elderly,  HHS/ 
OHDS/AoA.  which  was  published  last 
in  the  Federal  Register  on  October  13, 
1982  (47  FR  45404).  This  system 
contained  data  derived  from  program 
reviews  and  data  identifying  individual 
variable  characteristics.  The  program 
review  data  included  performance 
variables,  level  of  participation, 
structural  and  organizational  variables, 
operational  problems,  and  project  and 
site  history.  Data  on  individuals 
included  information  about  nutritional 
status,  health  status,  isolation,  life 
satisfication,  longevity  and 
institutionalization.  The  study  was 
completed  in  May  1983,  and  proper 
record  close-out  procedures  were 
followed. 

The  second  system  of  records  that  we 
are  eliminating  is  09-80-0002, 
Developmental  Disabilities  Complaints 
and  Correspondence  Files  HHS/OHDS/ 
ADD,  which  was  published  in  the 
Federal  Register  on  October  13, 1982  (47 
FR  45402).  The  Administration  on 
Developmental  Disabilities  (ADD) 
published  a  notice  of  this  system  in 
anticipation  of  keeping  records 
containing  the  names  and  addresses  of 
individuals  submitting  correspondence, 
responses  and  exchanges  of  materials 
associated  with  investigations  of 
complaints.  No  such  records  were  ever 
collected  using  personal  identifiers  and, 
upon  review.  ADD  has  decided  not  to 
maintain  or  use  such  a  system  that 
would  contain  personal  identifiers. 
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We  are  revisiAg  the  roadne  i 
section  in  the  remaining  (wo  OHDS 
systems  of  records:  09-80-0020,  HDS 
Publication  Distribution  Mailing  List, 
HHS/OHDS/OPA,  and  06-aO-OlOa 
Records  Maintained  on  Individuals  for 
Program  Evaluation  FHirposes  Under 
Contract,  HHS/OHDS,  which  were 
published  last  in  the  Federal  Register  oa 
May  31. 1983  (48  FR  24209]  and  March 
20, 1984  (49  FR  10369).  respectively.  The 
purpose  of  the  revision  is  two-fold,  first 
to  be  consistent  with  guidance  issued  on 
May  24, 1965,  by  the  Office  of 
Management  and  Budget  on  disclosure 
of  Privacy  Act  records  during  litigation 
and  second,  to  provide  more  information 
on  safeguarding  the  HDS  mailing  list 
records. 

The  litigation  rout-.ie  use  in  the  past 
has  been  limited  to  the  Department  of 
Justice  for  the  [uirpose  of  defending  the 
Federal  GovemHient  (where  HHS  is 
affected),  the  Department  and 
employees  of  the  Department  in 
htigation  action.  "Hie  revision  broadens 
the  routine  use  to  permit  disclosures  of 
records  to  a  court  or  other  tribunal  or  to 
another  party  before  such  tribunal  The 
purpose  of  the  htigation  routine  use 
remains  the  same,  and  the  Department 
still  must  determine  that  such 
disclosures  are  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

As  a  result  of  a  review  of  the  notices 
on  HDS  systems  of  records,  the 
following  technical  changes  have  been 
made:  (1)  More  descriptive  information 
has  been  added  to  the  paragraph  on 
"Safeguards"  in  the  routine  use  section 
of  the  notice  on  HDS'  maihng  Hst:  and 
(2)  the  name  of  the  office  in  which  the 
system  manager  is  located,  as  set  forth 
in  the  **System  Manager"  section  of  the 
notice  on  records  for  program  evaluation 
under  contract,  has  been  changed  to 
reflect  an  organizational  change  in 
OHDS. 

Dated:  December  16, 1986. 

lean  K.  Elder, 

Acting  Assistant  Secretary  far  Human 
Development  Services 

In  accordance  with  the  above: 
A.  The  routine  use  section  and 

safeguards  section  of  system  of  records 

09-80-0020,  HDS  Publications 

Distribution  Mailing  List.  HHS/OHDS/ 

OPA  is  revised  as  follows: 

09-WM)020 


tVSTUSNAMK: 

HDS  Publications  Distribution  Mailing 
yet,        HHS/OHDS/OPA. 

ROUTINf  USES  Of  RECORDS  MAIMTAJMED  IN 
THE  SYSTEM  INCLUDINO  CATEGORIES  OF  USERS 
AND  TORfOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  Congressional  ofTice 
made  at  the  written  request  of  that 
individual. 

2.  Disclosure  may  be  made  to  the 
Department  of  Justice,  to  a  court  or  other 
tribunal,  or  to  another  party  before  such 
tribunal,  when: 

(a)  HHS,  or  any  component  thereof:  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity:  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  detenniDcs  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components. 

Is  a  party  to  litigation  or  has  an  interest 
in  such  htigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
detemrines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


SAFEQUAROa: 

1.  Authorized  Users:  Only  authorized 
personnel  within  the  Department  may 
access  the  HDS  mailing  hst. 

2.  Physical  Safeguards:  Computer 
tapes  are  stored  in  locked  files  in 
secured  areas.  Computer  terminals  are 
in  secured  areas. 

3.  Procedural  Safeguards:  Employees 
who  maintain  the  tapes  in  this  system 
are  instructed  to  grant  regular  access 
only  to  authorized  users.  Data  stored  in 
computers  are  accessed  through  the  use 
of  passwords/keywords  known  only  to 
authorized  personnel.  These  passwords/ 
keywords  are  changed  frequently. 

4.  Implementation  Gvidelines:  Part  6, 
"Automated  Information  System 
Security"  of  the  HHS  Information 
Resources  Management  Manual. 

B.  The  system  of  records  notice  09-80- 
0100,  Records  Maintained  on  bidividtials 


for  Program  Evaluation  Purposes  Under 
Contract  HHS/OHDS,  is  amended  by 
revising  paragraphs  three  and  four  in  the 
routine  use  section  and  revising  the 
section  on  system  management  to  reflect 
an  organizational  change  as  follows: 

09-60-0100 

SVSTCM  NAME: 

Records  Maintained  on  Individuals  for 
Program  Evaluation  Purposes  Under 
Contract,  HHS/OHDS. 


ROUTINE  USES  OF  NECOADS  MAINTAINEB  tN 
THE  SYSTEM,  INCUMMNQ  CATEOORtES  OF 
USERS  AND  THE  PURPOSES  OF  SUCN  USES: 

DISCLOSUm  MAY  U  MADE  TO: 


3.  A  Congressional  office  from  the 
record  of  an  individual  in  response  to  a 
verified  inquiry  from  the  Congressional 
office  made  at  the  written  request  of 
that  individual. 

4.  The  Department  of  Justice,  to  a 
court  or  other  tribunal  or  to  another 
party  before  such  tribunal  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
o^icial  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determine 
that  the  use  of  such  records  by  the 
Department  c^  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  wo»rM 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

•  •        •        •        • 

SYSTEM  MANAOCR  ANO  AOORCVS: 

Director.  Office  of  Policy,  Planning 
and  Legislation.  OHDS,  Hubert  R 
Humphrey  Building.  Room  306-E.  200 
Independence  Avenue,  SW, 
Washington,  D.C  20201,  Telephone: 
(202)  245-7027. 

*  *         •         •         • 

(FR  Doc.  86-29174  Filed  12-29-66:  6:45  amj 
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DEPARTMENT  OF  HOUSING  ANO 
URBAN  DEVELOPMENT 

Offico  Of  Administration 

[Docfcet  No.  N-86-1663] 

Submission  of  Proposed  Information 
Collections  to  0MB 

AQENCV:  Office  of  Administration.  HUD. 
ACTKMi:  Notices. 


summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

action:  Interested  persons  are  invited  to 
submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman,  OMB  Desk  Officer, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW., 
Washington,  DC  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
8UPP1.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2]  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8]  the  names  the  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 


The  proposed  information  collection 
requirements  are  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

PROPOSAL  Notice  of  Termination. 
Suspension  or  Reinstatement  of 
Assistance  Payment  Contract. 

OFFICE:  Housing. 

FORM  NUMBER:  HUD-93114. 

FREQUENCY  OF  SUBMISSION:  On 
Occasion. 

AFFECTED  PUBUC:  Individuals  or 
Households,  Businesses  or  Other  For- 
Profit,  and  Federal  Agencies  or 
Employees. 

ESTIMATED  BURDEN  HOURS: 
19,240. 

STATUS:  Reinstatement. 

CONTACT:  Fred  W.  Pfaender.  HUD, 
(202)  755-6672.  Robert  Fishman.  OMB. 
(202)  395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  December  IS,  1986. 

PROPOSAL:  Supplemental 
Application  and  Processing  Form — 
Housing  for  the  Elderly  or  Handicapped. 

OFFICE:  Housing. 

FORM  NUMBER:  HUD  9201 3-E. 

FREQUENCY  OF  SUBMISSION:  On 
Occasion. 

AFFECTED  PUBLIC:  Businesses  or 
Other  For-Profit  and  Non-Profit 
Institutions. 

ESTIMATED  BURDEN  HOURS:  300. 

STATUS:  Extension. 

CONTACT:  Edward  M.  Winiarski, 
HUD,  (202)  755-5743.  Robert  Fishman, 
OMB  (202)  395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d]. 

Dated:  December  5  1986. 

PROPOSAL  Preliminary  Site  Report 
by  Indian  Housing  Authority. 

OFFICE:  Public  and  Indian  Housing. 

FORM  NUMBER:  HUD  3188. 

FREQUENCY  OF  SUBMISSION:  On 
Occasion. 

AFFECTED  PUBLIC:  State  or  Local 
Governments  and  Non-Profit 
Institutions, 

ESTIMATED  BURDEN  HOURS:  2,560. 

STATUS:  Extension. 

CONTACT:  Patricia  S.  Amaudo, 
HUD,  (202)  755-1015.  Robert  Fishman, 
OMB,  (202)  395-6880. 

Authority:  Sec.  3507  of  the  Paperworit 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  November  21, 1986. 


PROPOSAL  Emergency  Shelter 
Grants  Program. 

OFFICE:  Community  Planning  and 
Development. 

FORM  NUMBER:  SF-424  and 
Narrative. 

FREQUENCY  OF  SUBMISSION: 
Annually  and  On  Occasion. 

AFFECTED  PUBUC:  State  of  Local 
Governments  and  Non-Profit 
Institutions. 

ESTIMATED  BURDEN  HOURS:  6,480. 

STATUS:  New. 

CONTACT:  James  R.  Broughman, 
HUD,  (202)  755-5977;  Robert  Fishman. 
OMB,  (202)  395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  4^  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  December  15, 1966. 

PROPOSAL  Tenant  Data  Summary. 

OFFICE:  Public  and  Indian  Housing. 

FORM  NUMBER:  HUD-50058. 

FREQUENCY  OF  SUBMISSION:  On 
Occasion. 

AFFECTED  PUBUC:  State  of  Local 
Governments  and  Non-Profit 
Institutions. 

ESTIMATED  BURDEN  HOURS: 
2,421,000. 

STATUS:  Extension. 

CONTACT:  Joyce  Ann  Bassett,  HUD, 
(202)  426-0744;  Robert  Fishman,  OMB, 
(202)  395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  December  5, 1988. 

PROPOSAL  Request  for  Final 
Endorsement  of  Credit  Instrument. 

OFHCE:  Housing. 

FORM  NUMBER:  HUD-92023. 

FREQUENCY  OF  SUBMISSION:  On 
Occasion. 

AFFECTED  PUBUC;  Businesses  or 
Other  For-Profit  and  Non-Profit 
Institutions. 

ESTIMATED  BURDEN  HOURS:  465. 

STATUS:  Extension. 

CONTACT:  Kerry  J.  Mulholland, 
HUD,  (202)  426-0283:  Robert  Fishman, 
OMB.  (202)  395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d]. 

Dated:  December  IS,  1986. 

PROPOSAL  Comprehensive 
Improvement  Assistance  Program 
(CIAP)  Survey  Instrument:  Physical 
Needs  Assessment,  24  CFR  868.18. 

OFFICE:  Public  and  Indian  Housing. 

FORM  NUMBER:  HUD-52827. 
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FR£QUEr«CY  OF  SUBMISSOM:  On 

Occasion. 

AFFECTED  PUBUC:  State  of  Local 
Governments  and  Non-Profi< 
Institutio>». 

ESTIMATED  BURDEN  HOURS:  9.aoa 

STATUS:  Extenmsn. 

CONTACT:  Pris  P.  Buckler.  HUD, 
(202)  755-6640;  Robert  Fishnan.  OMB, 
(202)  395-6860. 

Authority:  Sec.  3507  of  the  Paporwork 
Reduction  Act.  44  VS.C.  3907:  Sac.  ?(4)  of  the 
Department  of  Housing  and  Urbaa 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  December  11.  ISSa 

John  T.  Murphy, 

Director,  lafontmtion  Poiicy  aitd  Maaagement 

Divitkm. 

[FR  Doc.  86-291S2  Filed  12-^2»-e6:  ■:<S  ami 
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Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Oocfcat  No.  N-a6-1653;  FR-2307] 

Section  8  Housing  Vouchers— Notice 
of  Funding  Availability  for  a  Limited 
Number  of  Section  •  Opt  OaU 

AQ^NCY:  Office  of  the  Assistant 
Seo-etary  for  Housing-Federal  Honsirtg 
Commissioner,  HUD. 
ACTION:  Notice  of  funding  availability. 

summary:  Thi«  Notice  announces 
availability  of  Hacal  year  19ft7  funding 
authority  under  the  Department's 
Houa&ig  Voucher  Program  for  two 
limited  purposes.  This  limited  notice  is 
required  because  of  specific  time 
coiistraints  facing  families  in  certain 
section  8  "opt  out "  projects.  For  these 
reasons,  the  Department  announces  that 
limited  fiscal  year  1987  housing  voucher 
funding  will  be  available  for  the 
following  purposes:  (1)  For  families  in 
section  8  New  Construction  or 
Substantial  Rehabilitation  projects 
where  the  owner  has  sole  discretion  to 
"opt-out"  of  an  additional  term  of 
assistance  under  tbe  section  0  Housing 
Assistance  Payments  Program  and  does 
so;  and  (2)  For  f8mili«  fn  section  8  Loan 
Management  Set-Aside  projects  (Part 
886,  Subpart  A  )  where  die  owner  and 
HUD  do  not  agree  to  renew  the  contract 
of  assistance  for  an  additional  term. 
EFFECTIVE  DATE:  December  29, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  ].  Benoit.  Director,  Housing 
Voucher  DiYision,  Office  of  Elderly  and 
Assisted  Housing.  Room  6122. 
Departn>ent  of  Housing  and  Urt)an 
Development  451  Seventh  Street,  SW.. 
Washington.  DC  20410  telephone  (202) 


75fr'M77.  (Tins  is  aol  a  toll-free 

number.) 

SUPPLCMENTARV  INFORMATI«N: 

Background 

In  1W3.  Congress  authorized  a 
Housing  Voucher  Program  under  section 
8(o)  of  the  United  States  Housing  Act  of 
1937  (the  1937  Act)  (see  section  207  of 
the  Housing  and  Urban-Rural  Recovery 
Act  of  ma.  Pub.  L  98-1B1  (the  1983 
Act)).  Since  this  authorization.  HUD  has 
published  four  Notion  of  Funcfing 
Availability  (NOFA).  (See  the  Federal 
Register  issues  of  July  12.  1964.  49  FR 
28458;  February  28. 1985.  50  FR  8196; 
May  a  MBS.  SO  FR  1M7S:  and  March  31. 
1988,  51  FR  10932.) 

The  Department  expects  to  publish  its 
generally  applicable  requirements  for  its 
fiscal  year  1987  housiqg  voucher  funding 
authority  within  the  next  two  months. 
However,  the  Department  is  aware  of 
specific  project  types  which  may  require 
housing  voucher  funding  before  we  are 
able  to  issue  this  fiscal  year's  NOFA. 
Accordingly,  we  announce  the 
availability  of  housing  voucher  funding 
for  the  specific  purposes  described 
below. 

This  Notice  of  Funding  AvaOabilUy 

Two  previously  authorized  uses  of 
housing  voucher  funding  include 
providing  assistance  to  families  living  in 
"opt-out"  projects  in  both  section  8  New 
Construction  or  Substantial 
Rehabilation  projects  where  the  owner 
has  sole  discretion  to  "opt-out"  of  an 
additional  term  of  assistance  under  the 
section  8  Housing  Assistance  Payments 
Program  and  does  so,  and  section  8  Loan 
Management  Set-Aside  projects  (Part 
886.  Subpart  A)  where  the  owner  and 
HUD  do  not  agree  to  renew  the  Section 
8  housing  assistance  payments  contract 
for  an  additional  term. 

A  limited  number  of  housing  voachers 
(less  than  500)  are  needed  to  provide 
continuing  assistance  to  families  living 
in  projects  in  which  the  owner's  housing 
assistance  contracts  are  not  being 
renewed  (for  either  reason  stated  in  the 
preceding  paragraph).  The  Department 
continues  to  support  this  use  of  housing 
voucher  funding  authority,  and  Congress 
provided  funding  for  a  limited  number  of 
"opt-out"  units  in  HlHTs  fiscal  year  1987 
appropriations.  (See  section  101(g).  Pub. 
L.  99-500  (approved  October  la  1986). 
making  appropriations  as  provided  for 
in  H.R.  5313,  99th  Cong..  2d  Sess.  (1986) 
(as  passed  by  the  House  of 
Representatives  and  by  the  Senate),  to 
the  extent  and  in  the  manner  provided 
for  m  H.R.  Rep.  No.  977.  g9th  Cong.,  2d 
Sess.  (1986).) 

The  Department  intends  to  make 
available  housing  voucher  funding  for 


approximately  SOO  housing  vouchers  for 
this  purpose  before  the  piiilication  of 
the  FY  1987  NOFA  for  all  components  of 
the  Housing  Voucher  iVogram. 

Housing  Voucher  Prugnm  Reqitivemeots 

A  Public  Housing  Agency 
administering  housing  vouchers, 
including  the  "opt-out"  housing  vonchers 
authorized  in  this  Notice,  must  use  the 
applicable  program  requirements 
published  in  the  Federal  Register  by 
HUD.  These  requirements  were  last 
published  on  March  31. 1986  (51  FR 
10936-10948).  Housiag  voucher  funding 
also  will  be  subject  to  any  revised 
program  requirements  in  the  FY  1987 
NOFA.  when  it  is  published. 

Other  MaKars 

An  environmental  finding  under  the 
National  Environmental  Pdicy  Act  {42 
U.S.C.  4321-4347)  is  unnecessary  since 
the  Housing  Voucher  Program  is  part  of 
the  section  8  Existing  Housing  Program, 
which  is  categorically  excltided  under 
HUD  regulations  at  24  CFR  50.20(d). 

Authority:  Section  8(o)  of  the  U.S.  Housing 
Act  of  1937  (42  U.S.C.  14370:  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Deveiofiinent  Act  (42  U.S.C  35SS(di)). 

Dated:  December  IS.  198S. 
Thonaa  T.  Demery, 

AMistarrt  Secretary  for  Housing-Federal 
Hooting  Commissioner. 
(PR  Doc.  16^291 51  Filed  IZ-ZS-aS:  8:45  «m| 
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DEPARTMENT  OF  THE  tNTERIOR 
Fish  and  WlidIHa  Service 

193470-12111 

Division  of  Law  Enforcement; 
Endangered  Species  ConvenOon; 
Foreign  Law  Notification,  Singapore 

agency:  Fish  and  Wildhfe  Service. 

Interior. 

ACTION:  Notice  of  Information  No.  12. 

Subject:  Singapore-Wildlife 
Importations. 

This  is  a  Schedule  III  notice. 

Source  of  foreign  law  information: 
United  States  through  the  Department  of 
State  and  the  Government  of  Singapore. 

Action  by  die  Fish  and  Wildtifie 
Service:  On  September  25. 1986,  die  U.S. 
Fish  and  Wildlife  Service  published 
Notice  of  Information  No.  9  advising  the 
public  that  it  would  refuse  to  clear  aU 
wildlife  and  wildlife  products  i^^>orted 
into  the  United  States  declaring 
Singapore  as  the  country  of  origin  or  ^  \*' 
which  were  exported  or  re-exported  | 

from  Singapore.  The  Fish  and  Wildlife 
Service  advised  the  Government  of         --^ 
Singapore  that  resumption  of  trade  itt 


Ni 


/ 


wildlife  would  be  dependent  upon 
certain  actions  on  the  part  of  the 
Singapore  Government.  First.  Singapore 
must  comply  with  the  provisions  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES);  although  accession  to 
CITES  by  Singapore  was  not  a  condition 
of  the  resumption  of  trade.  Secondly, 
Singapore  must  identify  the  country  of 
origin  of  wildlife  and  wildlife  products 
re-exported  to  the  United  States.  Finally. 
Singapore  must  provide  assistance  to 
the  Fish  and  Wildlife  Service  in 
investigations  involving  questions 
concemiog  the  legality  of  wildlife  or 
wildlife  products  exported  or  re- 
exported from  Singapore. 

In  response  to  Notice  of  Information 
No.  9,  the  Government  of  Singapore  has 
taken  a  number  of  positive  steps  to 
demonstrate  a  good  faith  effort  to  meet 
the  requirements  for  the  resumption  of 
trade  in  wildlife  and  wildlife  products. 
Singapore  has  enacted  legislation  to 
prohibit  the  trade  in  rhinoceros 
producU.  an  Appendix  I  CITES  species 
that  is  particularly  vulnerable  to  illegal 
trade.  Further,  Singapore  has  assured 
the  United  States  that  it  will  provide 
acceptable  documentation  for  all 
wildlife  and  wildlife  products  exported 
or  re-exported  from  the  country,  and 
will  assist  the  Fish  and  Wildlife  Service 
in  conducting  investigations  into  known 
or  suspected  illegal  wildlife  trade. 
Finally,  on  November  30, 1966. 
Singapore  notified  the  CFTES  Secretariat 
of  its  accession  to  the  Convention, 
which  will  become  effective  on  March  1. 
1987. 

Based  upon  these  positive  actions  on 
the  part  of  the  government  of  Singapore 
and  upon  the  behef  that  it  will  continue 
to  fulfill  its  responsibilities  as  a 
responsible  trading  country  in  wildlife 
and  wildlife  products,  the  Fish  and 
Wildlife  Service  rescinds  Notice  of 
Information  No.  9  effective  January  1. 
1987.  Subsequent  to  IZOl  a.m  local  U.S. 
time  on  that  date,  importations  of 
wildhfe  and  wildlife  products  that 
declare  Singapore  as  the  country  of 
origin  or  which  are  exported  or  re- 
exported from  Singapore  will  be  subject 
to  same  inspection  and  clearance 
procedures  required  for  other  such 
importations.  Such  wildlife  and  wildlife 
products  must  be  accompanied  by 
documentation  that  meets  aH 
requirements  of  both  CITES  and  more 
restrictive  U.S.  laws  and  regulations, 
where  applicable.  However,  the  public 
is  placed  on  notice  that  the  mere 
presentation  of  an  export  or  re-export 
document  issued  by  Singapore  will  not 
result  in  pro-forma  clearance  of  the 


accompanying  shipment.  Any  export  or 
re-export  document  accompanying  a 
wildlife  shipment  from  Singapore  must 
fully  comply  with  all  provisions  of 
CITES  and  more  restrictive  U.S.  laws 
and  regiilations.  including  indicating  the 
country  of  origin  of  the  wildlife.  In 
addition,  any  wildlife  or  wildlife  product 
that  has  been  exported  or  re-exported 
from  Singapore  must  have  been  lawfully 
taken,  possessed  and  exported  from  the 
country  of  origin.  Any  wildlife  or 
wildlife  product  that  fails  to  meet  all 
provisions  of  CTTES  or  more  restrictive 
U.S.  laws  and  reflations  may  be 
subject  to  refusal  of  clearance,  detention 
or  seizure,  as  appropriate  under  U.S.  law 
and  Fish  and  Wildlife  Service  policy. 
Further,  the  importer  may  be  subject  to 
applicable  civil  or  criminal  penalties 
and  such  wildlife  may  subsequently  be 
subject  to  forfeiture. 

Effective  date:  January  1, 1987. 

Expiration  date:  Not  Applicable. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Striegler,  Division  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  28006,  Washington.  DC 
20005.  Telephone:  202-343-9242. 

Dated:  December  18. 1986. 
Frank  Dunkle. 
Director. 
[FR  Doc  86-29180  Filed  12-29-86;  8:45  amj 

BILUNG  CODE  431ft-<S-« 


Arctic  Nadonai  WildUfa  Rofuge.  Alaska; 
Draft  Resource  Assessment  and 
Legisiadvs  Environmental  Impact 
Statement;  Public  Hearing 

agency:  Fwh  and  Wildlife  Service. 
ACTION:  Notice  of  Public  Hearing 
Revision. 

summary:  This  notice  announces  a 
change  in  the  time  of  the  public  hearing 
that  will  be  held  in  Washington,  DC,  on 
the  draft  Arctic  National  Wildlife  Refuge 
(NWR).  Alaska,  Coastal  Plain  Resource 
Assessment  and  Legislative 
Environmental  Impact  Statement  (LEIS) 
(16  U.S.C.  3142). 

DATE  )«nuery  9, 1967—10:00  a.m.  to  5«) 

p.m. 

address:  Washington,  DC— Main 
Interior  Building  Auditorium,  18th  and  C 
Sbwts.  NW. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Marx,  U.S.  Fish  and  Wildlife 
Service,  Division  of  Refuges,  18th  and  C 
Sheets,  NW..  Room  2343.  Washington, 
DC  20240.  (202)  343-3922. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  availability  of  the  draft  Arctic  NWR 
report/LEIS  was  published  in  the  '^ 


Fedetal  Register  on  November  24. 1986. 
The  December  15, 1986.  Federal  Register 
contained  a  notice  of  pubHc  hearings  to 
be  held  in  Anchorage  and  Kaktovik. 
Alaska,  and  Washingtoa  DC,  on  the 
draft  report/LEIS.  The  dates,  times  and 
locations  of  the  Alaska  hearings  remain 
unchanged. 

The  starting  time  of  the  January  9, 
1987,  Washington.  DC,  hearing  has  been 
changed  from  1:30  p.m.  to  10:00  a.m.  in 
order  to  accommodate  an  anticipated 
large  number  of  persons  wishing  to 
present  comments.  TTie  hearing  will  end 
promptly  at  5:00  p.m. 

Persons  wishing  to  present  oral 
comments  should  sign  up  at  the  desk 
located  at  the  auditorium  entrance 
begiiming  at  9J0O  ajs.  on  the  date  of  the 
hearing.  Time  allotted  to  each  speaker 
may  be  limited  to  allow  all  interested 
parties  the  opportunity  to  speak. 
Speakers  should  therefore  summarize 
their  oral  comments  and  provide  a  full 
written  copy  of  their  comments  for  the 
record. 

Dated:  December  23. 1986. 
Ronald  E  Lambertson. 
Acting  Director. 
[FR  Doc.  88-29213  FUed  12-29-68;  3:46  pa] 

BtLUNC  COM  431»-fiC-M 


Bureau  of  Land  llanagement 
[Nil-O10-07-4322-02] 

District  Grazing  Advisory  Board 
Meeting;  Albuquerque,  NM. 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  Albuquerque  District 
Grazing  Advisory  Board  Meeting. 
SUMMARY:  The  Bureau  of  Laiul 
Management's  Albuquerque  District 
Grazing  Advisory  Board  will  meet  on 
Friday,  January  23. 1987,  at  10:00  a.m..  in 
the  BLM  Albuquerque  District  Office 
Building  located  at  435  Montano  N.Em  in 
Albuquerque.  New  Mexico. 
The  Board's  agenda  will  include: 

1.  A  discussion  of  the  new  Board's 
objectives  and  scope. 

2.  A  description  of  the  Albuquerque 
District's  range  improvement  program 
and  allotment  management  plan  effort. 

3.  Development  of  the  Board's 
recommendations  for  1987  range 
improvement  projects. 

4.  Election  of  officers. 

Time  will  be  provided  for  public 
comments  during  the  appropriate 
agenda  items.  The  Albuquerque  District 
Grazing  Advisory  Board  was  chartered 
by  the  Secretary  of  the  Interior  on  May 
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14. 1986.  This  will  be  the  first  meeting  of 
the  Board.  Minutes  of  the  meeting  will 
be  available  for  public  inspection  within 
30  days  following  the  meeting  in  the 
Albuquerque  District  OfHce  located  at 
435  Montano  NE..  Albuquerque,  New 
Mexico  87107.  For  more  information 
contact  Alan  Hoffmeister.  Public  Affairs 
Officer,  (505)  761-4504. 
Michael  F.  Reitz. 
Associate  District  Manager. 
[FR  Doc.  86-29136  Filed  12-29-66;  8:45  am] 

MLUNO  COOC  431».fB-M 


(WY-940-07-4S20-12] 

Filing  of  Plats  of  Survey;  Wyoming 

AOENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Filing  of  Plats  of  Survey. 

summary:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming,  effective  10:00 
a.m..  December  16. 1986. 

Sixth  Principal  Meridian 

T.  55  N..  R.  93  W. 

The  plat  showing  a  subdivision  of 
original  lot  1,  Sec.  27.  T.  55  N..  R.  93  W.. 
Sixth  Principal  Meridian.  Wyoming,  was 
accepted  November  24, 1986. 

This  supplemental  plat  was  prepared 
to  meet  certain  administrative  needs  of 
this  Bureau. 

T.  53  N.,  R.  70  W. 

The  plat  representing  the  dependent 
resurvey  of  the  Thirteenth  Standard 
Parallel  North,  through  R.  70  W..  the 
north  boundry  and  the  subdivisional 
lines.  T.  53  N.,  R.  70  W..  Sixth  Principal 
Meridian.  Wyoming.  Group  No.  464.  was 
accepted  November  24, 1986. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

T.  42  N..  R.  n  W. 

The  plat  representing  the  dependent 
resurvey  of  the  west  boundary  and  the 
subdivisional  lines.  T.  42  N..  R.  71  W.. 
Sixth  Principal  Meridian.  Wyoming, 
Group  No.  433,  was  accepted  November 
24.1986. 

T.  43  N..  R  TlW. 

The  plat  representing  the  dependent 
resurvey  of  the  south,  west  and  north 
boundaries  and  the  subdivisional  lines. 
T.  43  N.,  R.  71  W.,  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  433,  was 
accepted  November  24, 1986. 

T.  32  N..  R.  118  W. 


The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Eighth 
Standard  Parallel  North,  through  R.  118 
W.,  portions  of  the  west  boundary  and 
subdivisional  lines,  and  the  subdivision 
of  certain  sections,  T.  32  N.,  R.  118  W., 
Sixth  Principal  Meridian,  Wyoming, 
Croup  No.  430,  was  accepted  November 
24, 1986. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

ADDRESS:  All  inquiries  concerning  these 
lands  should  be  sent  to  the  Wyoming 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  1828,  2515 
Warren  Avenue.  Cheyenne.  Wyoming 
82003. 

Dated:  December  18. 1986. 
Dennis  D.  BUnd, 

Acting  Chief  Cadastral  Surveyor  for 

Wyoming. 

|FR  Doc.  86-29135  Filed  12-2&-86;  8:45  am] 
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National  Park  Service 

Delta  Region  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
7:30  p.m..  CST.  on  February  16, 1987,  at 
the  Jefferson  Parish  East  Bank  Council 
Chamber,  3330  North  Causeway 
Boulevard,  Metairie.  Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  Pub.  L.  92-265,  section  907(a)  to 
advise  the  Secretary  of  the  Interior  in 
the  selection  of  sites  for  inclusion  in 
Jean  Lafitte  National  Historical  Park, 
and  in  the  implementation  and 
development  of  a  general  management 
plan  and  of  a  comprehensive 
interpretive  program  of  the  natural, 
historic,  and  cultural  resources  of  the 
Region. 

The  matter  to  be  discussed  at  this 
meeting  includes: 
— Projected  Development  Schedules  for 

the  Park 

The  meeting  will  be  open  to  the 
public.  However,  facihties  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Jean  Lafitte  National 
Historical  Park. 

Persons  wishing  further  information 


concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
James  Isenogle,  Superintendent,  Jean 
Lafitte  National  Historical  Park.  U.S. 
Customs  House.  423  Canal  Street,  Room 
206,  New  Orleans,  Louisiana  70130, 
telephone  504/589-3882.  Minutes  of  the 
meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  the  office  of  Jean  Lafitte  National 
Historical  Park. 

Dated:  December  16, 1986. 
Keith  E.  MiUer. 

Acting  Regional  Director,  Southwest  Region. 
[FR  Doc.  86-29203  Filed  12-2-88:  8:45  am] 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  20, 1986.  Pursuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register, 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
January  14, 1987. 
Carol  D.  ShuU, 
Chief  of  Registration,  National  Register. 

ALABAMA 

Dallas  County 

Plantersville,  Antique  Store  (PlantersvUle 

MRAJ,OnAL22 
Plantersville,  Christian  Church  and 

Parsonage  (Plantersville  MRA),  Off  AL  22 
Plantersville,  Doctor's  Office  (Plantersville 

MRA),  jet.  of  First  Ave.  N  of  Oak  St.  and 

First  Ave. 
Plantersville,  Driskell-Martin  House 

(Plantersville  MRA).  NW  jet.  of  Cherry  St. 

and  First  Ave. 
Plantersville,  Todd  House  (Plantersville 

MRAI.  S  side  of  Oak  St.  W  of  First  Ave. 

ARIZONA 
Cochise  County 

Council  Rocks  Archaeological  District 

CALIFORNIA 
Onage  County 

Huntington  Beach.  Helme-Worth  Store  and 
House.  513-519  Walnut  St.  and  128  Sixth 
St. 

Yolo  County 

Woodland.  Yolo  County  Courthouse.  725 
Court  St. 


TmAtnk  Bagbtor  /  Vol.  51.  No.  249  /  Ttiesday.  December  30.  1986  f  ftotices om7 


GEORGIA 
KafawCnBty 

USDA— Forest SenmxSHe  No.  GAOSS17 
UTAH 

WaherCoanty 

Ogien.  Dahonjoha  L.  and  Elizabeth.  House. 
HBZZ  MadisoD  Ave. 

(FR  Dec.  86-29306  FUed  12-29-86:  8:45  am] 


MLLMB  case  431«-7»« 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-55  (Sub-No.  1WX» 

CSX  Transportation.  Inc;  Exemption 
for  Abandonment  in  Chattanooga,  TN 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Exemption. 

summary:  The  Interstate  ComiBerce 
Commission  exempts  CSX 
Transportation,  Inc..  from  the 
requirements  of  49  U.S.C.  10903.  et  seq^ 
to  abandon  a  0.64-miie  line  of  railroad  in 
Chattanooga,  TN.  subject  to  standard 
employee  protective  conditions. 

DATES:  This  exemption  will  be  effective 
on  January  28, 1987.  Petitions  to  stay 
must  be  filed  by  January  a  1987,  and 
petitions  for  reconsideration  must  be 
filed  by  January  2a  1987. 

ADORESSCS:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  186X)  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423;  (2) 
Petitioner's  representative:  Charles  M. 
Rosenberger,  500  Walter  Street, 
Jacksonville,  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 

SUPPIEMCHTARV  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423,  or  call  289-^57 
(DC  Metropolitan  areaj,  or  toll-free  (800) 
424-5403. 

Decided:  December  18, 1986. 

By  the  Commisaion.  Chairman  Gradisoo. 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Ijimboley. 
Noreta  R.  McGee. 
Secretary. 
[PR  Doc.  88-29041  Filed  12-29-86:  8:45  amj 
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OEPARTMEMT  OF  JUSTICE 

Office  of  Juveniie  Justice  mnA 
Delinquency  Prevention 

National  Studies  of  the  Inddeoce  of 
Missing  Children 

AOENCY:  Office  of  Juvenile  Justice  and 
DeKnqiiency  Prevention  (OJJDP).  Justice. 
ACTION:  Notice  of  issuance  of 
solicitation  for  applications  from  public 
or  private  not-for-profit  research 
organizations  to  conduct  a  national 
study  of  the  incidence  of  missing 
children.  One  cooperative  agreement 
will  be  awarded  competitivdy  to 
conduct  this  study. 

summary:  Pursuant  to  the  Missing 
Children's  Assistance  Act,  Title  IV, 
section  404(b)(3)  of  the  Juvenile  Justice 
and  Delinquency  Prevention  Act  of  1974, 
as  amended.  The  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP).  is  sponsoring  a  comprehensive 
national  study  of  the  incidence  of 
missing  children  as  mandated  by  this 
section.  The  study  is  being  undertaken 
for  the  purpose  of  developing  valid, 
reliable  estimates  of  the  number  of 
children  missing— either  voluntarily  or 
involuntarily — in  a  given  year.  Results 
from  this  study  are  intended  to  improve 
our  understanding  of  both  the  extent 
and  nature  of  the  problem  and 
particularly  the  context  and 
consequences  of  missing. 

OJJDP  will  select  the  eligible  public 
agency  or  private  nonprofit  applicant 
which  presents  the  most  cost  effective 
and  reasoned  approach;  and  which  best 
demonstrates  the  organizational 
capability,  knowledge  of  and  experience 
in  the  field  of  survey  research  dealing 
with  rare  and  sensitive  issues.  The 
project  period  is  for  24  months,  during 
which  the  principal  study  will  be 
conducted  and  a  final  report  issued  and 
analyses  of  data  and  preparation  of 
additional  reports  will  be  completed.  In 
addition,  through  collaboration  and 
cooperation  with  other  OJJDP  research 
efforts  in  the  area  of  missing  children, 
this  effort  will  contribute  to  the 
development  of  a  strategy  for  meeting 
the  legislative  mandate  to  conduct 
periodic  studies  of  the  incidence  of 
missing  children. 

Up  to  Si  million  is  anticipated  to  be 
awarded  in  Fiscal  Year  1987  for  the 
initial  12-month  budget  period. 

DATE:  The  deadline  for  receipt  of 
applications  is  February  27, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barabara  Allen-Hagen,  Social  Science 
Analyst,  at  202/724-5929,  National 
Institute  for  Juvenile  Justice  and 


Delinquency  Prewniiou.  833  bidiafM 
Ave..  NW..  WasiuBgton.  DC  20531. 

SUPPLEMEWTARV  I 


^fatial>aiiIlddelIce  Stuifies  of  Miarins 
Chadren:  Owtfine  of  Solkatatioa 

I.  Introduction  and  Background 

II.  Study  Coals  and  Objectives 

III.  Research  Design  Issues 

A  Methodological  Pilot  Studies 
B.  Unresolved  issues 

IV.  Dollar  Amount  and  Duration 

V.  Eligibility  Requirements 

VL  Major  Responsibilities  ol  Seccessful 
Applicant 

VII.  Appbcation  Requirements 

VIII.  Procedures  and  Critena  for  Selectioa 
A  Oiganizatiooal  Capability 

B.  Understafldin^  of  the  Probleoi 

C  Response  to  Research  Design  Issues 

D.  Implementation  Plan 

E.  Budget 

IX.  Deadhne  for  Submtssion  of  AppKcatioits 

X.  Civil  Rights  Compliance 

National  Studies  of  the  Inddenee  of 

Missing  Childrpp 

/.  Introduction  and  Background 

The  problem  of  missing  children  has 
increasingly  become  a  focus  of  national 
concern.  While  no  one  is  certain  of  the 
exact  magnitude  of  the  problenv  even 
the  most  conservative  estimates  would 
place  the  number  of  children  missing 
each  year  from  their  homes — either 
voluntarily  or  involuntarily — in  the 
hundreds  of  thousands.  While  most  of 
the  children  eventually  return  home, 
many  may  become  victims  of  physical  or 
sexual  abuse  and,  in  some  cases,  even 
homicide.  Although  we  understand  some 
of  the  parameters  of  the  problem,  there 
is  much  that  tve  need  to  know  to 
formulate  Federal  a  state  and  local    . 
policy.  For  this  reason,  the  Congress  of 
the  United  States  mandated  the  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  to: 

Periodically  conduct  national 
incidence  studies  to  determine  for  a 
given  year  the  actual  number  of  children 
reported  missing  each  year,  the  number 
of  children  who  are  victims  of  abduction 
by  strangers,  the  number  of  children 
who  are  victims  of  parental  kidnappings 
and  the  number  of  children  who  are  r 

recovered  each  year.  (Section  404(b)(3)     I 
Missing  Children's  Assistance  Act.  Title 
IV  of  the  Juvenile  Justice  and 
Delinquency  Act  of  1974,  as  amended.) 

To  respond  to  this  mandate  and  the 
need  for  more  accurate  information  on 
both  the  extent  and  nature  of  the 
missing  children  phenomenon,  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  is  inviting 
applications  from  non-profit 
organizations  to  demonstrate  their 
capability  to  conduct  such  a  survey. 
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//.  Study  Coals  and  Objectives 

A  principal  goal  of  this  study  is  to 
develop  valid,  reliable  national 
estimates  of  the  numbers  and  types  of 
missing  children.  Our  current  knowledge 
about  the  extent  and  nature  of  the 
problem  of  missing  children,  which  is 
based  in  part  on  existing  statistics,  is 
inadequate.  Some  of  the  frequently  cited 
statistics  have  no  scientific  basis  and 
others  were  derived  from  studies  that 
differed  substantially  in  terms  of: 
definition  of  the  incident  and  the  study 
population;  the  study  design  and 
sampling  methods;  units  of  analysis, 
methods  for  producing  national 
estimates  from  the  sample'data,  etc.  The 
numbers  based  on  these  efforts  have 
contributed  more  to  a  debate  about  the 
absolute  numbers  and  added  little  to  our 
understanding  of  the  nature  of  the 
problem.  In  contrast,  this  study  is 
intended  to  provide  both  reliable 
national  estimates  as  well  as  useful 
information  on  the  characteristics  of 
these  events  to  guide  the  development  of 
effective  prevention  strategies  and  the 
development  of  effective  responses  by 
parents,  the  justice  system  and  policy 
makers  to  the  problem  of  missing 
children. 

In  order  to  effectively  target  national, 
state  and  local  resources  to  respond  to 
this  problem,  it  is  necessary  to  improve 
our  knowledge  of  the  context  and 
consequences  of  the  missing  child 
experience.  Therefore,  while  the  study 
must  be  designed  to  develop  reliable 
national  estimates  of  the  incidence  of 
missing  children  in  each  major  category, 
an  important  aspect  of  the  study  is  to 
establish  profiles  of  missing  children 
and  descriptions  of  significant  aspects 
of  the  incidents  themselves. 

The  results  of  the  national  incidence 
study  should  have  immediate  utility  in 
terms  of  responding  to  the  mandate  of 
the  Missing  Children's  Assistance  Act 
and  to  congressional  inquiries.  It  should 
also  provide  guidance  in  terms  of  future 
plans  for  fulfilling  the  Act's  requirement 
for  periodic  studies  of  the  incidence  of 
missing  children. 

///.  Research  Design  Issues 

Methodological  Pilot  Studies 

In  August  1985,  the  Office  convened  a 
panel  of  researchers  from  different  fields 
who  had  studied  other  issues  having 
similarly  complex  definitional  and 
methodological  problems.  The  purpose 
tof  this  meeting  was  to  gain  insights  from 
their  experience  that  would  benefit  the 
design  of  the  national  incidence  study  of 
missing  children.  Based  on  the  advice  of 
this  panel  the  Office  has  undertaken  a 
number  of  pilot  tests  to  answer  selected 
methodological  questions  regarding  the 


feasibility  of  various  approaches  to  the 
national  study. 

(1)  The  first  pilot  study  involved  using 
Random-Digit — 

Dialing  as  a  means  of  selecting  two 
samples  of  approximately  500 
households  containing  children.  To  test 
the  reliability  of  the  survey 
questionnaire  and  procedure,  each  of 
the  two  samples  contained  a  number  of 
seeded  telephone  numbers  of  actual 
cases  which  had  been  recorded  by 
ISEARCH.  the  State  of  Illinois  Missing 
Children's  Clearinghouse.  One  of  the 
principal  goals  of  this  study  was  to 
determine  the  level  of  cooperation  of 
respondents  and  whether  the 
instrument,  the  procedures  and  methods 
elicited  correct  responses  with  adequate 
detail  on  critical  aspects  of  the  incident. 
A  copy  of  the  refined  questionnaire  used 
in  the  second  RDD  sample  is  available 
upon  request. 

(2)  The  second  pilot  study  was 
designed  to  test  the  feasibility  of  using 
Network  or  Multiplicity  Sampling 
techniques  for  both  estimation  purposes 
as  well  as  for  locating  rare  or  difficult  to 
find  populations  for  study.  This  method 
has  been  used  in  epidemiology  studies 
of  the  prevalance  of  cancer,  diabetes 
and  heroin  addiction  and  has  also  been 
used  to  e^iciently  study  minority 
Vietnam  Veterans.  The  Network 
Sampling  technique  is  also  being  tested 
for  use  in  criminal  victimization  surveys. 
This  method  allows  respondents  to 
report  an  incident  which  may  have 
occured  to  someone  in  their  extended 
family,  neighborhood  or  their  workplace. 
One  of  the  purposes  of  this  test  is  to 
determine  which  "networks"  produce 
reasonably  productive  and  reliable 
responses  for  the  purposes  of  producing 
national  estimates.  As  in  the  RDD  pilot 
study,  questions  were  asked  regarding 
the  possibility  of  conducting  interviews 
with  children  who  had  been  missing  and 
returned.  Again,  for  purposes  of  testing 
the  validity  of  this  approach,  the  pilot 
included  a  seeded  sample  of  telephone 
numbers  of  households  that  had 
reported  a  missing  child. 

(3)  The  third  approach  being  explored 
is  referred  to  as  Capture-Recapture,  a 
technique  which  has  been  used  in 
studies  of  illegal  immigration,  drug 
abuse,  and  more  recently  in  estimating 
the  homeless  populations.  Its 
application  to  studying  missing  children 
is  in  developing  a  methodology  for 
estimating  the  number  of  runaway/ 
homeless  youth  hving  away  from  home 
whose  status  may  not  be  reported  by 
other  survey  methods.  In  exploring  the 
utility  of  this  approach,  the  researcher 
will  attempt  to  identify  those  places  and 
agencies  with  which  these  youth  are 
likely  to  make  contact,  such  as 


community-based  youth  services, 
shelters  for  runaways  and  other  welfare 
service  contact  points.  These  places 
would  serve  as  "capture"  points  for 
enumeration  which  would  be  sampled 
several  times  over  the  course  of  data 
collection.  In  addition  to  determining  the 
logistical  feasibility  of  collecting  data 
from  these  agencies,  another  critical 
aspect  of  this  pilot  effort  is  to  determine 
the  extent  to  which  the  assumptions 
about  characteristics  and  flow  of 
juveniles  into  and  out  of  a  missing  status 
can  be  incorporated  into  the 
mathematical  model  used  for  estimation 
purposes. 

Unresolved  Issues 

The  results  of  these  pilot  studies  will 
be  presented  to  a  review  panel  in  early 
1987,  at  which  time  issues  that  have 
been  resolved  will  be  incorporated  into 
the  overall  design  of  the  national  study. 
While  the  pilot  studies  will  answer 
questions  related  to  the  general 
reliability  of  telephone  surveys,  there 
are  a  number  of  issues  that  the  pilot 
studies  did  not  definitively  address.  In 
order  to  be  selected  to  conduct  the 
national  study,  the  successful  applicant 
must  demonstrate  a  sufficient 
understanding  of  the  nature  of  this 
research  problem  and  offer  creative, 
responsible  solutions  to  the  following 
issues  related  to  the  design  of  the 
national  study: 

Definitional  Issues.  Constructing 
operational  definitions  for  the  study  is 
one  of  the  most  critical  aspect  of  the 
study  as  they  significantly  affect  the 
validity  and  reliability  of  the  national 
estimates.  At  a  minimum  the  definitions 
of  the  categories  of  missing  children 
must  address  the  statutory  definition  of 
a  "missing  child"  (Section  403  (1))',  and 
be  responsive  the  requriements  of  the 
national  incidence  study  (Section 
404(b)(3)).  Applicants  must  discuss  their 
approach  to  constructing  meaningful 
definitions  for  purposes  of  this  study. 
Applicants  must  also  operationally 
define  the  term  "incidence"  in  the 
context  of  this  study,  keeping  in  mind 
the  statutory  requirements  to  provide 
estimates  for  a  given  year.* 


■  Statutory  Definition  of  "miising  child"  (Section 
403(  1 )):  Any  individual  let*  than  18  yeart  of  age 
whose  whereabout*  are  unknown  to  luch 
individuaPa  legal  custodian  if: 

(A)  the  circumstance*  surrounding  such 
individual's  disappearance  indicate  that  such 
individual  may  possibly  have  been  removed  by 
another  from  the  control  of  such  individual's  legal 
custodian  without  such  custodian's  consent:  or, 

(B)  the  circumstances  of  the  case  strongly  indicate 
that  such  individual  i*  likely  to  bt  abused  or 
sexually  exploited. 

*  Because  of  the  interest  in  obtaining  preliminary 
information  by  the  Summer  of  10B7,  OJJDP  will 

Continued 
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Sample  Selection.  Assume,  for 
purposes  of  developing  the  application, 
that  an  RDD  sample  will  be  chosen  as 
the  most  cost-effective  means  of 
obtaining  a  national  probabihty  sample 
to  obtain  national  estimates  on  the 
incidence  of  missing  children. 
Applicants  must  discuss  the  potential 
bias  this  method  presents  for  selected 
portions  of  the  population,  and  indicate 
what,  if  any.  measures  should  be  taken 
to  compensate  for  potential  bias  in  the 
national  estimates. 

Related  to  sample  selection  is  the 
choice  of  respondent  to  interview. 
Applicants  should  propose  principal 
target  population(s)  (e.g.,  general  public, 
parents/guardians,  children,  etc.) 
appropriate  for  meeting  specific  study 
objectives.  Applicants  should  present 
their  rationale  for  selecting  a  particular 
population  and  discuss  the  implications 
of  that  choice  on  developing  national 
estimates  and  for  addressing  specific 
study  objectives. 

Sample  Size  and  Required  Precision  of 
Estimates.  As  mentioned  above,  one  of 
the  major  goals  of  the  study  is  to 
develop  reliable  national  estimates  of 
the  number  and  types  of  missing 
children.  Beyond  knowing  that  children 
abducted  by  strangers  are  the  rarest  of 
missing  children  cases,  there  are  no 
reliable  estimates  of  the  true  incidence 
of  these  cases  for  any  time  period.  This 
gap  in  information  was  not  filled  by  the 
pilot  studies,  nor  was  it  an  intended 
outcome  of  those  studies.  Therefore,  in 
order  to  estimate  the  required  sample 
size  for  achieving  reliable  national 
estimates,  an  "educated  guess"  of  the 
true  incidence  of  these  cases  is  needed. 
Applicants  must  propose  sample  sizes 
necessary  to  achieve  various  levels  of 
confidence  for  different  margins  of  error 
(allowing  as  necessary  for  different 
assumptions  about  adjustments  needed 
for  design  effects).  This  will  require  the 
applicant  to  formulate  a  number  of 
options  based  on  hypothetical  rates  and 
recommend  a  defensible  approach(s) 
given  the  goals  of  the  study,  the  nature 
of  the  phenomenon  and  the  limited 
resources  available  to  carry  out  the 
study. 

Questionnaire  Content.  Applicants 
must  indicate  how  their  approach  to  the 
design  and  execution  of  the  study 
maximizes  the  opportunity  to  collect 
important  information  on  the  context 
and  consequences  of  the  incident. 
Applicants  must  outline  the  major 
research  questions  that  the  survey 
methods  and  instrument  will  attempt  to 
answer  and  indicate  specifically  how 


consider  using  annual  periods  other  than  the 
calendar  year. 


definitional  issues  will  be  addressed  in 
the  construction  of  the  survey 
instrument(s). 

In  summary,  applicants  must 
demonstrate  their  understanding  of  the 
potential  threats  to  the  validity  of  the 
national  estimates  and  specify  measures 
that  will  minimize  the  impact  of  these 
sources  of  error  on  the  study  results. 

IV.  Dollar  Amount  and  Duration 

One  cooperative  agreement  will  be 
awarded.  The  project  period  for  this 
effort  will  be  24  months.  Section  VI., 
below,  outlines  the  major  activities  and 
tasks  to  be  completed  during  the  project 
period  with  major  milestones  and 
completion  dates  specified.  Up  to  $1 
million  has  been  allocated  for  one 
project  award  this  fiscal  year. 
Applicants  must  propose  a  cost-effective 
budget  that  specifically  relates  the  costs 
to  the  tasks  to  be  undertaken  in  the  first 
(12-monlh)  phase  of  the  project.  In 
addition,  applicants  must  outiine 
projected  costs  for  proposed  activities 
for  the  subsequent  (12-month)  budget 
period.  Duration  and  funding  for  the 
second  phase  will  be  based  on  the 
satisfactory  performance  of  the  grantee 
and  the  best  interests  of  the  government 
in  pursuing  the  activities  outline  in 
section  VI. 

V.  Eligibility  Requirements 

Applications  are  invited  fi-om  public 
agencies  and  private  not-for-profit 
organizations  only.  For-profit 
organizations  are  not  eligible  for  funding 
under  Tide  IV  Missing  Children's 
Assistance  Act  (Section  406(a))  and 
therefore  will  not  be  considered  for 
receipt  of  the  cooperative  agreement  as 
an  applicant  or  as  a  co-applicant  with 
another  eligible  organization. 
Participation  by  profit-making 
organizations  is  permissible  only  as 
contractors  providing  goods  or  services 
required  by  eligible  applicants. 

Eligible  organizations  may  choose  to 
submit  joint  proposals  with  other 
eligible  organizations  as  long  as  one 
organization  is  designated  in  the 
application  as  the  applicant  and  any  co- 
applicants  are  designated  as  such. 
Together  co-applicants  must  meet  the 
eligibihty  requirements  specified  in  A. 
andB. 

The  applicant  must  have  experience 
in  the  following  areas  in  order  to  be 
eligible  for  consideration: 

A.  Prior  experience  in  the  design  and 
implementation  of  large  national 
surveys  requiring  direct  interviewing  of 
individuals  on  topics  of  potentially 
sensitive  nature. 

B.  Demonstrated  knowledge  of  the 
issues  associated  with  missing  children. 


runaways,  homeless  youth  and 
victimization  of  childiren  in  general. 

The  applicant  must  have  the 
management  and  financial  capability  to 
effectively  implement  a  project  of  this 
size  and  scope.  Applicants  who  fail  to 
demonstrate  that  they  have  the 
capability  to  manage  this  program  will 
be  ineligible  for  funding  consideration. 

VI.  Major  Responsibilities  of  the 
Successful  Applicant 

The  oi*ganization  selected  to  conduct 
this  research  project  will  be  responsible 
for  all  aspects  of  the  project,  whether 
carried  out  direcUy  or  contracted  to 
other  organisations  or  individuals,  and. 
for  the  development  of  all  products  on 
time. 

The  successful  applicant  will  have 
specific  responsibility  for  developing  a 
research  design,  appropriate 
methodology  and  instrumentation  that 
are  responsive  to  the  goals  and  "" 

objectives  of  the  study  as  oudined  in 
this  solicitation.  This  will  include 
making  the  necessary  provisions  to 
incorporate  the  findings  and 
recommendations  of  the  review  panel 
that  evaluates  the  results  of  the  pilot 
studies.  A  project  advisory  board  will  be 
appointed  with  the  concurrence  of 
OJJDP  and  will  meet  at  least  twice 
during  the  course  of  the  project  to 
review  plans,  instruments  and  products. 

In  addition  to  submitting  all  financial 
and  progress  reports  required  by  this 
agency,  the  grantee  will  be  responsible 
for  preparing  the  following  products; 

1.  A  comprehensive  research  design 
which  incorporates  the 
recommendations  of  the  design  panel 
within  45  days  of  award. 

2.  An  advance  report  on  the  findings 
of  the  national  survey  within  twelve 
months  of  award. 

3.  A  comprehensive  final  report  on  the 
entire  study  within  18  months  of  the 
award  date  which  is  suitable  for 
nationwide  dissemination. 

4.  In  addition  to  the  reports  specified 
in  1-3  above,  up  to  three  special  issues 
papers  on  topics  to  be  identified  in  the 
application  and  developed  subject  to  the 
approval  of  OJJDP.  At  least  two  of  these 
reports  shall  be  developed  in  the  first  18 
months  of  the  project.  One  of  these 
reports  should  focus  on  developing 
future  strategies  to  respond  to  the 
legislative  mandate  to  conduct  periodic 
studies  of  the  incidence  of  missing 
children. 

5.  Preparation  of  public  use  data  tapes 
with  all  potential  identifiers  stripped, 
and  with  complete  documentation  to  be 
submitted  to  the  National  Criminal 
Justice  Data  Archive  at  the  University  of 
Michigan  within  18  months  of  award. 
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Since  this  project  wiH  be  awarded  as 
a  cooperative  agreement,  rather  than  a 
grant  or  contract  OJJDP  will  work 
collaboratively  with  the  recipient  and 
will  collaborate  with  the  recipient  in 
making  major  decisions  throiighout  the 
course  of  the  project  including  the  final 
research  design  and  methodology, 
definitions  of  terminology,  advisory 
board  members,  subjects  of  topical 
reports,  etc.  Any  and  all  noncompetitive 
contracts  in  excess  of  $10,000  (with  the 
exception  of  clerical  support  services) 
proposed  by  the  sucessful  applicant  are 
subject  to  prior  agency  approval  based 
un  an  adequate  sole  source  justification. 
In  addition,  it  is  expected  that  the 
grantee  will  work  cooperatively  with 
other  research  grantees  in  areas  of 
mutual  interest. 

VII.  Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424, 
Application  for  Federal  Assistance  (SF 
424),  including  a  program  narrative,  a 
detailed  budget,  and  a  budget  narrative. 
All  applications  must  include  the 
following  information  outlined  in 
Section  Vli  of  the  solicitation  in  Part  IV, 
Program  Narrative  of  the  application. 

In  submitting  collaborative 
applications  between  two  or  more 
organizations,  the  relationships  among 
the  parties  must  be  set  forth  in  the 
application.  As  a  general  rule, 
organizations  which  describe  their 
working  relationship  in  the  development 
of  products  and  the  delivery  of  services 
as  primarily  cooperative  or 
collaborative  in  nature  will  be 
considered  as  co-applicants.  Those 
organizations  which  are  primanly 
procuring  services  or  products  from 
another  organization  would  not  be 
considered  as  co-applicants.  In  the 
event  of  a  co-applicant  submission,  one 
co-apphcant  must  be  designed  as  the 
payee  to  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicants. 
Under  this  arrangement  each 
organization  would  agree  to  be  jointly 
and  severally  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
several  responsibility  with  the  other  co- 
applicants. 

A.  Organizational  Capability 

Applicants  must  demonstrate  that 
they  are  eligible  to  compete  for  this 
cooperative  agreement  on  the  basis  of 
the  eligibility  criteria  established  in 
Section  V.  of  this  solicitation. 
Applicants  must  concisely  describe  how 
their  organizational  experience  and 


capabilities  will  enable  them  to  achieve 
the  goals  and  objectives  of  this  study. 

In  addition  to  the  assurances  provided 
in  Part  V.  Assurances  (SF-424). 
applicants  must  also  demonstrate  that 
their  organization  has  or  can  establish 
fiscal  controls  and  accounting 
procedures  which  assure  that  Federal 
funds  available  under  this  agreement 
are  disbursed  and  accounted  for 
properly. 

B.  Understanding  a  Study  Goals  and 
Objectives 

Applicants  must  discuss  their 
understanding  of  goals  and  objectives  of 
the  study  and  the  nature  of  the 
phenomenon  under  investigation.  The 
applicants  should  outline  the  specific 
study  objectives  that  will  be  addressed 
and  described  the  related  data  analysis 
plans.  Applicants  should  also  discuss 
the  projects  that  will  be  developed  and 
their  potential  contribution  to  our 
knowledge  about  the  extent  and  nature 
of  the  problem. 

C.  Reponse  to  Research  Design  Issues 

This  section  of  the  application  will  be 
the  principal  means  for  the  applicant  to 
demonstrate  their  understanding  of  the 
challenges  this  project  poses  and  their 
ability  to  design  a  study  that  meets 
acceptable  standards  or  research. 
Applicants  must  describe  how  they 
would  address  the  unresolved  issues 
raised  in  section  III.  Research  Design 
Issues. 

D.  Implementation  Plan 

Applicants  shall  describe  how  they 
will  allocate  the  available  resources  to 
implement  the  strategy  presented  in 
their  apphcation.  Apphcants  must 
develop  an  implementation  plan  which 
addresses  the  activities  and  functions 
described  in  section  VI.  Major 
Responsibilities  of  Successful  Applicant. 
At  a  minimum  the  plan  must  include: 

a.  An  organizational  chart  depicting 
the  roles  and  describing  the 
responsibiUties  of  key  organizational 
components; 

b.  A  list  of  key  personnel  responsible 
for  manag-ng  and  implementing  the 
study.  Applications  must  present 
position  descriptions  and  qualifications 
for  key  personnel. 

c.  A  concise  discussion  of  the 
coordination,  data  collection  and 
management  and  quality  control  issues 
related  to  the  program  design  and  how 
their  proposal  would  address  these 
issues. 

d.  A  detailed  time-task  plan  for  the  24- 
month  project  period,  clearly  identifying 
major  milestones.  This  must  include 
designation  of  organizational 
responsibility  and  a  schedule  for  the 


completion  of  the  products  identified  in 
Section  IV.fi.  The  application  must  also 
outline  the  anticipated  activities  and 
milestones  for  the  remaining  12-month 
budget  period. 

E.  Budget 

Applicants  shall  provide  a  detailed 
budget  for  the  first  12  months  of  the 
project  with  a  detailed  justification  for 
all  costs,  including  the  bases  for 
computation  of  these  costs  and  an 
estimated  budget  fcr  the  activities 
proposed  to  be  performed  during  the 
final  12-month  budget  period. 
Applications  submitted  by  co-applicants 
and/or  those  containing  contract(s]  must 
include  detailed  budgets  for  each 
organization's  expenses.  Applicants 
should  highlight  innovative,  cost- 
effective  measures  of  their  proposal.  In 
addition,  applicants  must  submit  a 
projected  budget  for  the  extended 
period. 

When  proposing  different  sample 
sizes,  it  is  important  to  differentiate 
fixed  and  variable  costs  for  different 
sample  sizes  given  different  lengths  of 
questionnaires. 

VIII.  Procedures  and  Criteria  for 
Selection 

All  applications  will  be  evaluated  and 
rated  based  on  the  extent  to  which  they 
meet  the  following  weighted  criteria. 
Applications  will  be  reviewed  in  terms 
of  their  responsiveness  to  the 
specifications  in  the  solicitation;  their 
organizational  capability  to  achieve  the 
goals  and  objectives  of  the  study;  their 
attention  to  substantive  issues  in  the 
design;  their  implementation  plan;  the 
cost-effectiveness  of  the  proposed 
budget. 

A.  Organizational  Capability  (20  Points) 

The  extent  and  quality  of 
organizational  and  staff  experience  in 
the  design  and  implementation  of 
national  surveys  of  comparable  content 
and  scope.  Special  consideration  will  be 
given  to  experience  in  research 
associated  with  the  study  of  missing 
children,  runaways,  homeless  youth  and 
child  victimization  in  general. 

The  presence  and  extent  of  adequate 
fiscal  controls  and  accounting 
procedures  to  ensure  that  the  applicant 
can  effectively  implement  a  project  of 
this  size  and  scope,  and  to  ensure  the 
proper  disbursal  and  accounting  of 
federal  funds. 

B.  Understanding  of  the  Problem  (10 
Points) 

Proposals  will  be  evaluated  in  terms 
of  their  understanding  of  both  the 
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substantive  issues  and  the  goals  and 
objectives  of  the  study. 

C.  Response  to  Research  Design  Issues 
(35  Points) 

Responsiveness  of  the  proposal  to 
issues  related  to  the  research  design. 
The  clarity,  comprehensiveness,  and 
appropriateness  of  their  preliminary 
research  design  and  sampling  plan  for 
accomplishing  the  objectives  of  this 
study.  Special  consideration  will  be 
given  for  an  applicant's  responsiveness 
to  the  unresolved  research  design  issues 
raised  in  section  III. 

D.  Implementation  Plan  (20  Points) 

Appropriateness  of  allocation  of 
resources  to  accomplish  the  goals  and 
objectives  of  the  study  within  the  initial 
12-month  project  period.  Particular 
attention  will  be  paid  to  the  clarity  and 
reasonableness  of  the  time-task  plan 
which  identifies  organizational,  and 
individuals'  roles  and  responsibilities 
for  the  completion  of  significant  tasks 
and  development  of  products. 

E.  Budget  (15  Points) 

Applicants  must  include  a  12-month 
budget  with  a  detailed  narrative 
justifying  the  costs  as  specified  in 
section  VII.E.  Applications  will  be  rated 
based  on  the  cost-competitiveness, 
completeness,  reasonableness  and 
appropriateness  of  the  budget  in  relation 
to  the  tasks  to  be  accomplished. 

Applications  will  be  evaluated  by  a 
peer  review  panel.  The  application 
which  receives  the  highest  total  score  on 
the  above  criteria  will  be 
recomnmended  for  funding  to  the 
Administrator.  OJJDP.  provided  that 
required  changes  in  the  application  can 
be  successfully  negotiated.  The  final 
decision  will  be  made  by  the  OJJDP 
Administrator. 

IX.  Deadline  for  Submission  of 
Applications 

Deadline  for  submission  is  February 
27. 1987.  One  signed  original  and  five 
copies  of  the  application  must  be  mailed 
or  delivered  to  the  Research  &  Program 
Development  Division,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP).  Room  782.633  Indiana  Avenue. 
NW.  Washington.  DC  20531,  by  5:30  p.m. 
on  that  day.  Those  applications  mailed 
to  the  above  address  must  be 
postmarked  before  February  27, 1987. 
The  necessary  forms  for  applications 
may  be  obtained  by  writing  to  OJJDP. 
Questions  regarding  the  solicitation  may 
be  directed  to  Barbara  AUen-Hagen, 
202/724-^5929,  or  at  the  above  address. 


X.  Civil  Rights  Compliance 

A.  All  recipients  of  OJJDP  assistance, 
including  any  contractors,  must  comply 
with  the  non-discrimination 
requirements  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974  as 
amended;  Title  VI  of  the  Civil  Rights  Act 
of  1964:  Section  504  of  the  Rehabilitation 
Act  of  1973  as  amended:  Title  IX  of  the 
Education  Amendments  of  1972;  the  Age 
Discrimination  Act  of  1975;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations  28  CFR  Part 
42.  Subparts  C,  D.  E.  and  G. 

B.  In  the  event  a  Federal  or  State  court 
or  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Civil  Rights  Compliance  (CRC) 
of  the  Office  of  Justice  Programs. 

C.  Applicants  shall  maintain  such 
record  and  submit  to  the  OJJDP  upon 
request  timely,  complete  and  accurate 
data  establishing  the  fact  that  no  person 
or  persons  will  be  or  have  been  denied 
or  prohibited  from  participation  in, 
benefits  of.  or  denied  or  prohibited  from 
obtaining  employment  in  connection 
with  any  program  activity  funded  in 
whole  or  in  part  with  funds  made 
available  under  this  program  because  of 
their  race,  national  origin,  sex,  religion, 
handicap  or  age.  In  the  case  of  any 
program  under  which  a  primary 
recipient  of  Federal  funds  extends 
financial  assistance  to  any  other 
recipient  or  contracts  with  any  other 
persons(a)  or  group(s).  such  other 
recipient,  person(s)  or  group(s)  shall  also 
submit  such  compliance  reports  to  the 
primary  recipient  as  may  be  necessary 
to  enable  the  primary  recipient  to  assure 
its  civil  rights  compliance  obligations 
under  any  grant  award. 

Approved: 

Verne  L  Spein, 

Acting  Administrator.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 

Dated:  December  22. 1986. 

John  |.  Wilson, 

Certifying  Off icail 

(PR  Doc.  86-29204  Filed  12-29-86;  8:45  am) 

BILLING  CODE  4410-1S-M 


Drug  Enforcement  Administration 

Quotas  for  Controiied  Substances  in 
Schedules  I  and  II 

agency:  Drug  Enforcement 
Administration,  Justice. 


action:  Notice  of  established  1987 
aggregate  production  quotas. 

summary:  This  notice  establishes  1987 
aggregate  production  quotas  for 
controlled  substances  in  Schedules  I  and 
II  of  the  Controlled  Substances  Act. 

date:  This  order  is  effective  upon 
publication. 

FOR  FURTHER  INFORMATION  CONTACT 

Howard  McClain.  Jr..  Chief.  Drug 
Control  Section.  Drug  Enforcement 
Administration.  1405 1  Street  NW.. 
Washington.  DC  20537.  Telephpne:  (202) 
633-1366. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.  Code  826)  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  all  controlled 
substances  listed  in  Schedules  I  and  II 
each  year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  (DEA) 
by  §  0.100  of  Title  28  of  the  Code  of 
Federal  Regulations. 

On  Wednesday.  September  24. 1986.  a 
notice  of  the  proposed  1987  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Federal  Register  (51  FR 
33936).  All  interestd  parties  were  invited 
to  comment  on  or  object  to  those 
proposed  aggregate  production  quotas 
on  or  before  October  24. 1986. 

As  to  methylphenidate.  Ciba-Geigy, 
through  counsel,  has  filed  objections 
and  comments  to  the  proposed 
aggregate  production  quota  for  1987.  MD 
Pharmaceutical,  through  counsel,  also 
filed  objections  and  comments  and 
requested  a  hearing  on  the  proposed 
aggregate  production  quota.  Issues 
relative  to  the  1986  aggregate  production 
quota  and  individual  manufacturing 
quotas  for  methylphenidate  are 
currently  in  litigation  before  an 
Administrative  Law  Judge.  In  the  Matter 
of  Methylphenidate  Quotas — 1986, 
Docket  No.  86-52.  It  would  be  premature 
for  DEA  to  grant  MD  Pharmaceutical's 
request  for  a  hearing  until  the 
conclusion  of  the  proceedings 
concerning  the  1986  methylphenidate 
quotas.  Similarly,  it  would  be  premature 
to  respond  to  the  objections  and 
comments  raised  by  Ciba-Geigy  until  the 
conclusion  of  the  1986  methylphenidate 
quota  proceedings.  In  order  to  ensure 
that  these  firms  manufacturing 
methylphenidate  may  remain  in 
production  during  the  pendency  of  the 
hearings  concerning  the  1986  quotas,  a 
final  initial  aggregate  production  quota 
will  be  established  for  this  interim 
period.  No  other  comments  were 
received. 
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Pursuant  to  cections  S(cK3)  afxi 
3(e)(2)(b)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  conaulted  with 
respect  to  these  proceedings. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  trpon  small  entities  within  the 
meaning  and  intent  of  the  Regnlatory 
Flexibihty  Act.  5  US.C  801  et  seq. The 
establishment  of  annual  aggregate 
producbon  quotas  for  Schedules  I  and  D 
controlled  substances  is  mandated  by 
law  Bad  by  intematisnal  ooaiinjtinents 
of  the  United  States.  Such  quotas  impact 
prodoaunaotJy  upoa  major 
maaufacturers  of  the  affected  controlled 
substances. 

Therefore,  under  the  aothority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of  1970 
(21  U^  Code  626)  and  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  by  {  0.100  of  Title  28  of 
the  Code  of  Federal  Regulations,  the 
Administrator  of  the  Drtig  Bnforcement 
Adninistration  hereby  or^en  that  the 
1987  aggregate  production  quotas  for 
Schedules  I  and  U  controlled 
substances,  expressed  as  grams  of 
anhydrous  acid  or  base,  be  established 
as  follows: 

BasJc  Class  and  Established  1967 
Quotas 


Schedule  1: 

Alfentanil 

2,5-Oiinethoxyamphetaiiuae  — 

Lysergic  Acid  Oiethylamids  — 

3-4- 
Methylenedioxyampheta- 
mine - ~ __.... 

3.4- 
Methytenedkjxymethani- 
phetamine _- 

Tetrahydrocannabinols 

Schedule  II: 

Amobarbital 

Amphetamine 

Cocaine 


10.000 
18 


5 

saooo 

887.000 
32S.0OO 
800.000 

56,001  jno 

4.064.000 
1.360.000 


Codeine  (for  sale) 

Codeine  (for  conversion] 

Desoxyephedrine...«..........— 

1.300JXX)  grams  for  the  production  of  levode- 
soxyephedrine  for  use  a  noncontrolled. 
nonfirescription  product  and  00.000  grams 
for  the  production  of  methamphetamine. 


Dextro  propoxyphene..™™™—. 

Dihydrocodeine ™. 

Dihydrocodetne  (for  conver- 
sion)..-  

Diphenoxylate..- 
Ec^ceine  (for  caavenian) . 

Fentanyl  — 

Hydrocodone 

HydroDorphone- 
Levorphanol™.«_. 

Meperidine 

Methadone — 


aS,S37.000 
823.000 

129.000 

584.000 

650.000 

S.800 

1399JXX) 

vobjooa 

22.500 

11.282.000 

1,510,000 


Methadone  Intermediate  (4- 

Cyano-2-difnethyl-aaiino- 

4.4-diphenylbutane) 

1,888.000 

Methamphetamine  (for  con- 

version)...-  

1.938.000 

Methylphentdafe ..— 

1.908.000 

Mixed  Alkaloids  of  Opium 

TO.S00 

Motphine  (for  sale) 

X,078.000 

Morphine  (for  conversion) 

S2,SS7.«00 

Opium    (tincture*,    extracts. 

LISP  powderad  opiumj.. 

1,506^000 

Oxycodone  (for  sale] 

2333UnO 

Oxycodone  (for  conversion].-. 

258.000 

Oxymorphone .- ™.,™..._.... 

2.500 

Pentobarbital 

i2.ooaooo 

PfaencydidiBC 

47 

Phenmetraziae ..._._...._...._. ™ 

100.000 

Phenylacetonc    (for   oonver- 

sioo) 

755,000 

Piperidinocyclohexanecar- 

bonitrile  (for  conversion]  — 

54 

Secobarbital 

1.963.000 

300 

TneDaine «,.».•«.»•.«■,*»■*—.•■■>.. 

6.964.000 

DEA  will  review  the  above 
established  quotas  early  in  1987  to  take 
into  consideration  actual  1986  sales  and 
actual  December  31. 1980  inventories  as 
well  as  other  information  which  might 
be  available  to  DEA.  At  that  time.  DEA 
will  again  consider  those  comments 
received  in  response  to  the  proposal  of 
September  24. 1986. 

Dated:  December  9, 1986. 
Joftn  O-  La^MW, 

Administrator.  Drag  Enforcement 

Administration. 

[PR  Doc  86-29098  Filed  12-29-86:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  CmiMiiltlM  <vi  Rssctor 
Sato^iards  SubcotmnlttM  on  MMrf 
Conipor>ents;  Meeting 

The  ACRS  Subcommittee  on  Metal 
Components  will  hold  a  meeting  on 
January  15  and  18. 1987,  Room  1046. 1717 
H  Street.  NW.  Washington,  DC 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Thursday,  January  15,  1967— S:W  A.M. 
until  the  conclusion  of  business 

Friday,  January  18,  1967— 6:30  A.M.  until 
the  conclusjon  of  business 

The  Subcommittee  will:  (1)  Hear  a 
status  report  of  the  Whipjet  program 
(apphcation  of  broad  scope  GDC-4 
criteria)  as  applied  to  lead  plant  Beaver 
Valley  Unit  2:  (2)  review  pvblic 
comments  on  NUREG-0313,  Revision  2 


(long  range  fix  for  BWR-IGSCC 
problems),  and  (3)  review  other  related 
matters  i^..  Sorry  feederater  pipe  failure 
and  its  licensing  implications. 

Oral  statement  may  be  presented  by 
members  of  the  puWic  with  concurrence 
of  the  Subcommfttee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  RecordingB 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
SubcoRunittee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS  staff 
members  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  coruultaats  who  may  be 
present  may  exchange  preliniinary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meetiag. 

The  Subcommittee  will  then  bear 
presentations  by  and  hold  discussion 
with  representatives  of  the  NRC  Staff, 
its  consuhsnts.  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statenaents 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  Igne  (telephone  202/634-1414] 
between  8:15  AM.  and  5:00  PAL  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  December  23. 1986. 
Morton  W.  libefUn. 

Assistant,  Executive  Director  for  Pm/ect 

Review. 

[FR  Doc.  86-29101  Filed  12-20-86: 8:46  am] 
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Bl-We«kly  Notice;  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  StgnMcant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (Pub.  L]  97- 
415,  the  Nuclear  Regulatory  Commission 
(the  Commission)  is  publishing  this 
regular  bi-weekly  notice.  Public  Law  97- 
415  revised  section  189  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
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Act),  to  require  the  Conunission  to 

publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under  a 
new  provision  of  section  189  of  the  Act. 
This  provision  grants  the  Commission 
the  authority  to  issue  and  make 
inunediately  effective  any  amendment 
to  an  operating  license  upon  a 
determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  persoa 

This  bi-weekly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  bi-weekly  notice  which  was 
published  on  December  17, 1986  (51  FR 
45191),  through  December  18, 1986. 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  LICENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOB  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  In  accordance  with  the  proposed 
amendments  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  en  acddent  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
conunents  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Conunission  will  not 
normally  make  a  final  determination 
unless  is  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555. 

By  January  30, 1987.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  artd 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 


intervene  shall  be  filed  in  accordance 
with  the  CoRunission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Conunission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  peti toner's 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possibke 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subiect  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene, 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  pnot  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fiteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with  reasonble 
specificity.  Contentions  shall  be  limited 
to  matters  within  the  scope  td  the 
amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisifies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  Ofq;>ortunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


If  a  hearing  is  requested,  the 

Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazard  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immmediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facili^,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  conunents  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Conunission  expects  that 
the  need  to  take  this  action  wiD  occur 
very  inft^quently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  peitioner  promptly  so 
inform  the  Conunission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  [Branch  Chief):  Petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  numb»  of 
this  notice  Fedetal  Repster.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.SJ^uclear 
Regulatory  Commission.  Washington, 
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DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
Z714(a](l){i)  through  (v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  1717  H  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Arizona  Public  Service  Co.  et  al..  Docket 
Nos.  STN  50-528  and  STN  50-529.  Palo 
Verde  Nuclear  Generating  Station 
(PVNGS).  Units  Nos.  1  and  2.  Maricopa 
County,  AZ 

Date  of  amendment  request:  July  14. 
1986.  as  supplemented  December  2. 1986. 

Description  of  amendment  request: 
The  proposed  amendment  would  modify 
the  Technical  Specifications  (Appendix 
A  to  Facility  Operating  Licenses  No. 
NPF-41  for  PVNGS  Unit  1  and  NPF-51 
for  PVNGS  Unit  2)  to  delete  Technical 
Specifications  %.3.3.3.7.  %.7.11,  %.7.12. 
B  y4.3.3.7.  B  %.  7.11  and  B  %.7.12.  These 
Technical  Specifications  deal  with  the 
fire  protection  program.  The  fire 
protection  program  is  covered  by 
operating  license  conditions  (NPF-41, 
Paragraph  2.C.7  and  NPF-51,  Paragraph 
2.C.6]  and  is  described  in  the  Final 
Safety  Analysis  Report.  The  license 
conditions  ensure  that  the  fire  protection 
program  will  be  maintained  as  it  is 
currently  constituted.  Approval  of  the 
amendment  request  would  enable  the 
licensees  to  make  minor  changes  to  the 
fire  protection  program  without 
requiring  a  formal  Technical 
Specifications  change. 

The  proposed  amendment  would  add 
Technical  Specification  6.9.3  on  each 
unit  to  require  reporting  in  accordance 
with  10  CFR  50.73  of  violations  of  the 
requirement  of  the  fire  protection 
program  described  in  the  Final  Safety 
Analysis  Report  which  would  have 
adversely  affected  the  ability  to  achieve 
and  maintain  safe  shutdown  in  the  event 
of  a  fire. 

The  proposed  amendments  would 
revise  Unit  1  operating  license  (NPF-41) 
condition  2.C.(7)  to  requir  the  licensees 
to  implement  and  maintain  in  effect  all 
provisions  of  the  approved  fire 
protection  program  as  described  in  the 
Final  Safety  Analysis  Report,  and  to 


allow  the  licensees  to  make  changes  to 
the  approved  fire  protection  program 
without  prior  approval  of  the  NRC  only 
if  those  changes  would  not  adversely 
affect  the  ability  to  achieve  and 
maintain  safe  shutdown  in  the  event  of  a 
fire. 

NRC  Generic  Letter  86-10.  dated  April 
24. 1986.  provided  guidance  to  licensees 
to  request  a  revised  fire  protection 
license  condition  and  to  request  removal 
of  the  Fire  Protection  Technical 
Specifications.  The  licensees'  proposed 
amendment  is  in  response  to  that 
Generic  Letter. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  because  no  changes  to  safety 
systems  or  setpoints  are  proposed.  The 
proposed  changes  relocate  the  fire 
protection  program  from  the  Technical 
Specifications  to  the  FSAR.  This  change 
will  not  affect  the  functioning  of  the  fire 
protection  program,  which  will  be 
maintained  pursuant  to  the  facilities' 
operating  licenses.  No  change  will  be 
made  to  the  program  that  conflicts  with 
the  requirements  of  the  licenses. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  because  these  changes  do  not 
affect  the  operation  or  function  of  any 
safety-related  equipment.  The  fire 
protection  program  requirements  will 
continue  to  be  maintained.  No  new 
modes  of  operation  are  being 
introduced.  The  fire  protection  program 
will  still  have  adequate  controls  under 
the  provisions  of  the  license  conditions. 
Eliminating  the  specific  fire  protection 
requirements  of  the  Technical 
Specifications  will  not  introduce  the 
possibility  for  a  new  or  different  kind  of 
type  of  accident. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety  because  the  program  is  to  remain 
unchanged.  For  any  future  changes  to 
the  program,  the  requirements  of  the 


license  conditions  and  the  FSAR  will  be 
upheld. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  proposed  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business,  Science  and  Technology 
Department.  12  East  McDowell  Road, 
Phoenix.  Arizona  85004. 

Attorney  for  licensees:  Mr.  Arthour  C. 
Gehr.  Snell  &  Wilmer.  3100  Valley 
Center,  Phoenix.  Arizona  85007. 

NRC  Project  Director  George  W. 
Knighton. 

Commonwealth  Edison  Co..  Docket  No. 
50-373.  La  Salle  County  SUtion,  Unit  1, 
La  Salle  County,  IL 

Date  of  amendment  request: 
December  15. 1986. 

Description  of  amendment  request: 
This  proposed  amendment,  if  approved, 
would  revise  the  La  Salle  Unit  1 
Operating  License  No.  NPF-11  by 
modifying,  for  only  1  Cycle  (Cycle  2], 
Technical  Specifications  3/4.1.3.2,  3/ 
4.1.3.3.  3/4.1.3.4.  and  3/4.1.3.6.  The 
licensee  is  requesting  the  approval  to 
allow  operation  with  the  Control  Rod 
Drive  (CRD)  10^7  withdrawn  for  the 
remainder  of  this  cycle. 

On  November  22. 1986,  while 
performing  the  surveillance  test  required 
of  CRDs  on  Unit  1.  CRD  10-47  became 
uncoupled  (loss  of  position  48  indication 
and  receipt  of  the  overtravel  alarm).  Rod 
10-47  was  inserted  to  position  44  to 
recouple.  Upon  withdrawal,  the  drive 
failed  to  reach  position  48  (full  out). 
Subsequent  trouble  shooting  revealed 
the  following: 

a.  The  blade  was  following  the  drive 
(verified  by  neutron  monitoring), 

b.  The  drive  could  not  be  moved  to 
position  48  or  overtravel,  but  only  to 
position  between  47  and  48  (the 
overtravel  alarm  was  never  received 
again  following  the  initial  uncoupling 
event,  position  46  position  lights  up.  but 
neither  position  48  or  the  rod  fully 
withdrawn  indicators  light  up),  and 

c.  Coupling  verification  cannot  be 
performed  by  the  normal  method  (with 
the  drive  at  position  48,  demanding  a 
single  notch  withdrawal  and  verifying 
that  the  drive  does  not  go  into  the 
overtravel  position).  CRD  10-47  has 
been  fully  inserted  (along  with  its  three 
symmetric  drives).  This  complies  with 
Technical  Specification  3.1.3.6. 

The  licensee  is  requesting 
modification  because  the  present 
neutronic  configuration  in  the  core  will 
be  affecting  its  refueling  process  in  the 
future  if  these  CRD  are  held  in  the  core 
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for  the  rest  of  this  cycle.  The  licensee 
has  looked  into  correcting  this  problem, 
but  the  only  solution  is  to  remove  the 
reactor  head  and  remove  the  CRD  from 
above,  which  is  a  very  time  consuming 
process.  In  addition,  the  licensee  is 
proposing  the  following  contingency 
actions  to  minimize  the  impact  of  this 
perturbation: 

(1)  CRD  10-47  will  be  fully  inserted 
and  disarmed  when  less  than  or  equal  to 
20  percent  power.  This  negates  any  rod 
drop  accident  concerns  which  have  a 
major  impact  at  low  power. 

(2)  During  the  withdrawal  of  CRD  10- 
47  to  its  present  core  assignment 
position  (46).  neutron  instrumentation 
(local  power  range  monitor  and 
traversing  incore  probe)  will  be 
monitored  to  verify  that  the  control 
blade  is  following  the  drive.  If  the 
neutron  instrumentation  response  does 
not  verify  that  the  rod  is  following  the 
drive.  CRD  10-47  will  be  inserted  info 
the  core. 

(3)  CRD  10-47  will  be  exercised 
weekly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
staff  agrees,  that  the  requested 
amendment  per  10  CFR  50.92  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  probability  or  consequence  of  a 
Control  Rod  Drop  Accident  is  not 
increased  since  CRD  10-47  will  be 
inserted  when  the  unit  is  at  less  than  or 
equal  to  20  percent  power,  which  is 
when  the  impact  of  a  Control  Rod  Drop 
Accident  is  most  severe;  and  neutron 
instrumentation  response  will  be 
verified  when  the  CRD  (10-47)  is 
withdraw  at  greater  than  20  percent 
power.  Should  instrumentation  response 
not  occur  during  the  withdrawal  of  CRD 
10-47.  the  rod  will  be  inserted. 
Degradation  of  scram  performance  is 
not  expected;  however,  scram  times  of 
CRD  10-47  will  be  monitored  and 
conservatively  measured  for 
surveillance  purposes. 


2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
all  possible  combinations  of  accidents 
involving  potentially  uncoupled  rods 
have  been  analyzed  and  the  analysis 
provided  the  basis  for  the  Control  Rod 
Drop  Accident.  That  event  is  discussed 
in  item  1  above. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the  Bank 
Position  Withdrawal  Sequence  rules 
allow  for  the  rod  to  be  inserted  to 
position  00  and  still  be  in  an  analyzed 
condition.  Verification  of 
instrumentation  response  ensures  rod 
following  when  the  drive  is  withdrawn. 
Degradation  of  scram  performance  is 
not  expected;  however,  scram  times  of 
CRD  10-47  will  be  monitored  and  will  be 
conservatively  measured  for 
surveillance  purposes. 

Accordingly,  the  Commission 
proposes  to  determine  that  the 
requested  change  to  the  La  Salle  Unit  1 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1. 
Ogelsby,  Illinois  61348. 

Attorney  for  the  Licensee:  Isham. 
Lincoln  and  Burke.  Suite  840, 1120 
Connecticut  Avenue,  NW.,  Washington. 
DC  20036. 

NRC  Project  Director:  Elinor 
Adensam. 

Commonwealth  Edison  Co.,  Docket  Nos. 
50-295  and  50-304.  Zion  Nuclear  Power 
Station,  Unit  Nos.  1  and  2,  Benton 
County,  IL 

Date  of  application  for  amendments: 
October  10. 1986. 

Description  of  amendments  request- 
These  amendments  would  correct  an 
error  in  the  existing  Technical 
Specifications  involving  the  calculated 
value  for  K(z)  at  the  twelve  foot  level 
shown  on  Figure  3.2-9. 

The  following  tracks  the  acceptance 
and  use  of  a  1.42  "Fq  x  P "  value  for  Zion 
fuel  at  the  12'  level  for  the  Small  Break 
Loss-of-Coolant  Accident  (SBLOCA) 
line  of  the  Hot  Channel  Factor 
Operating  envelope,  and  supports  the 
correction  of  the  recent  error  discovered 
in  Zion  Technical  Specification  K(zJ 
curve.  Figure  3.2-9. 

The  SBLOCA  was  reanalyzed  for  Zion 
Unit  1  Cycle  2  to  accommodate  an 
increase  in  the  LOCA  K(z)  envelope 
third  line  segment  fttjm  (12'.  0.44)  to  (12', 
0.63)  for  a  maximum  Fq  at  rated  power 
of  2.25  (Reference  (1)).  The  K(2)  values 
are  normalized  Fq(z)  values  for  the 
"Heat  Flux  Hot  Channel  Factor 
Normalized  Operating  Envelope".  In 
order  to  calculate  K(z)  at  the  12"  level. 


you  would  take  the  Fq(12')  and  divide 
by  the  maximum  Fq.  As  the  K(z)  value, 
not  the  actual  Fq  value,  was  reported  for 
the  12'  level  in  the  Zion  Unit  1  Cycle  2 
RSE.  as  12'  Fq  would  be  back  calculated 
as  such: 

(0)12': 
K(z)  =  Fq(z)/inaxFq 
0.63  =  Fq(12)/Z25 
Fq(12')  =  1.4175 

The  Reference  (1)  RSE  was  submitted 
to  the  NRC  and.  as  part  of  their  review, 
CECo  was  requested  to  provide 
additional  SBLOCA  information.  The 
additional  information  requested  by  the 
NRC  was  provided  in  Reference  (2). 
Reference  (3).  in  part,  provided  NRC 
approval  for  a  Zion  Unit  1  Cycle  2 
revised  K(z)  third  hne  segment.  In  none 
of  the  first  3  references  was  the  actual 
12'  level  Fq  value  of  1.42  reported,  only 
the  K(z)  value. 

Technical  Specifications  require 
normalized  Fq  values  for  the  K(z)  curve 
but  the  SBLOCA  analysis  is  performed 
using  the  un-normalized  Fq  value.  The 
1975  SBLOCA  analysis  has  an  actual  Fq 
of  1.42  (Reference  (4))  but  it  is  standard 
practice  to  report  a  K(z)  value  that  is 
normalized  to  the  max  Fq  and  then 
rounded  down  to  two  decimal  places. 
As  such,  the  value  for  the  12'  K(z)  is 
0.6311  +  but  was  reported  as  0.63.  It  was 
because  CECo  had  conservatively 
calculated  the  12'  Fq  as  1.4175  (see 
above)  that  Westinghouse  issued  the 
Reference  (4)  letter  (attached),  and  it 
was  that  reference  for  which  an  internal 
file  search  showed  that  the  SBLOCA  12' 
operating  envelope  endpoint  first 
appeared  as  a  1.42  Fq.  not  the  rounded 
0.63  K(z)  or  its  back  cafculated  Fq 
equivalent. 

Thus,  the  current,  correct  value  of  K(z) 
at  the  12'  level  is  simply  obtained  by: 


1.412 
2.32 


=a612 


References 

(1)  Reload  Safety  Evaluation  for  Zion 
Nuclear  Power  Plant  Unit  1,  Cycle  2  dated 
November  1975. 

(2)  CECo  Response  to  NRC  Request  for 
Additional  Information.  G.  L  Plim!  to  R.  A. 
Purple  dated  April  19, 1976. 

(3)  NRC/SER  dated  May  12, 1976 
Supporting  Amendment  Nos.  20/17  to  Facility 
Operating  Licenses  DPR-39  and  48. 

(4)  Westinghouse  Letter  82CW*-G-08a  J. 
M.  Corkle  lo  H.  E.  Bliss  dated  May  21, 1982; 
Subject— "KCz)  LOCA  Envelope  for  Zion". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TTie  Commission  has  provided 
standards  for  determining  whether  a 
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significant  hazards  consideration  exists 
|10  CFR  5a92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  or  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  signiHcant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  following 
discussion  regarding  the  above  three 
criteria: 

Criterion  1 

This  change  involves  correcting  an 
error  in  the  upper  core  line  segment  of 
the  Normalized  Hot  Channel  Factor 
(K|z))  curve.  This  conservative  reduction 
has  the  effect  of  restricting  the 
allowable  power  densities  in  the  upper 
1.2  feet  of  the  core  to  ensure  that  the 
core  is  operating  within  the  bounds  of 
Zion's  safety  analyses.  This  restriction 
ensures  that  all  postulated  Loss  of 
Coolant  Accidents  (LOCA)  will  produce 
results  that  are  bounded  by  the  current 
LOCA  analyses. 

In  addition,  the  correction  of  this  error 
has  no  effect  on  probability  of  a  primary 
system  pipe  rupture,  which  is  the 
accident  of  interest.  There  is  no 
relationship  between  the  allowable 
power  density  in  the  upper  1.2  feet  of 
Zion's  reactor  core  and  the  integrity  of 
the  reactor  coolant  system. 

Thus,  this  proposed  amendment  has 
no  effect  on  the  probability  or 
consequences  of  any  previously 
evaluated  accident. 

Criterion  2 

The  reduction  in  the  allowable  power 
densities  in  the  upper  1.2  feet  of  Zion's 
reactor  cores  have  no  effect  on  any  of 
Zion's  systems.  In  addition,  this  power 
produced  in  this  region  is  transmitted 
directly  to  the  surrounding  coolant. 
Thus,  a  slight  reduction  in  the  local  heat 
transfer  to  the  reactor  coolant  will  not 
produce  any  effects  or  perturbations 
that  might  induce  the  failure  or 
malfunction  of  another  component. 

The  integrity  of  the  upper  segment  of 
Zion's  core  is  postulated  to  be 
threatened  by  the  occurrence  of  DNB 
following  LOCAs  and  such  events  as 
uncontrolled  rod  withdrawal,  and 
excessive  load  increase.  The  pre- 
existing protective  features  for  this  class 
of  events  will  not  be  altered  by  this 
proposed  change.  Based  upon  the  lack  of 
system  and  component  interaction 
discussed  above  the  specific  accident 
sequences  contained  in  the  Zion  Safety 


Assessment  will  not  be  affected  by  the 
reduction  in  the  allowable  power 
densities  in  the  upper  1.2  feet  of  Zion's 
core. 

This  proposed  change  is  more 
conservative  than  the  current,  erroneous 
Technical  SpeciHcation.  Thus,  the 
exclusion  of  a  small  segment  of 
operating  flexibility  cannot  have  any 
effect  on  plant  operation. 

Based  upon  the  above  discussion,  this 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 

This  proposed  change  is  more 
conservative  than  the  current  Technical 
Specifications.  It  will  require  the 
maintenance  of  lower  power  densities  in 
the  upper  core  regions  than  is  currently 
allowed.  However,  this  change  will  also 
correct  an  error  in  the  Technical 
Specifications,  making  it  consistent  with 
the  assumptions  contained  in  Zion's 
safety  analyses. 

Thus,  the  margin  of  safety  will  be 
increased  to  a  level  consistent  with 
Zion's  LOCA  analyses  as  a  result  of  this 
change. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  This  proposed 
change  corrects  an  error  in  the  current 
Figure  3.2-9.  Thus,  example  (i)  is 
applicable  in  this  instance.  Example  (i) 
states: 

(i)  A  purely  administrative  change  to 
Technical  Specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specification 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Attorney  to  licensee:  P.  Steptoe,  Esq., 
Isham.  Lincoln  and  Beale.  Counselors  at 
Law,  Three  First  National  Plaza,  51st 
Floor,  Chicago,  Illinois  60602. 

NRC  Project  Director:  Steven  A. 
Varga. 

Connecticut  Yankee  Atomic  Power  Co., 
Docket  No.  50-213.  Haddam  Neck  Plant, 
Middlesex  County.  CT. 

Date  of  amendment  request 
November  24, 1986. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  expiration  date  for  the  Haddam 
Neck  Plant  Operating  License,  DPR-61. 


from  May  26,  2004  to  June  29.  2007,  forty 
years  from  its  June  30, 1967  issuance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  currently  licensed  term  for  the 
Haddam  Neck  Plant  is  40  years 
commencing  with  issuance  of  the 
construction  permit  (May  26, 1964). 
Accounting  for  the  time  that  was 
required  for  plant  construction,  this 
represents  an  effective  operating  license 
term  of  37  years  for  the  Haddam  Neck 
Plant.  The  Connecticut  Yankee  Atomic 
Power  Company  (the  licensee) 
application  requests  a  40-year  operating 
license  term  for  the  Haddam  Neck  Plant. 

The  licensee's  request  for  extension  of 
the  operating  license  is  based  primarily 
on  the  fact  that  a  40-year  service  life 
was  considered  during  the  design  and 
construction  of  the  plant.  Although  this 
does  not  mean  that  some  components 
will  not  wear  out  during  the  plant 
lifetime,  design  features  were 
incorporated  which  maximize  the 
inspectability  of  structures,  systems  and 
equipment.  Surveillance  and 
maintenance  practices,  which  are 
implemented  in  accordance  with  the 
ASME  code  and  the  facility  technical 
specifications,  provide  assurance  that 
any  unexpected  degradation  in  plant 
equipment  will  be  identified  and 
corrected. 

The  original  design  of  the  reactor 
pressure  vessel  (RPV)  and  associated 
internals  considered  the  effects  of  thirty 
(30)  years  of  operation  at  full  power 
with  a  plant  capacity  factor  of  90%  (27 
Effective  Full  Power  Years  (EFPY)). 
Analyses,  however,  have  demonstrated 
that  the  RPV  is  qualified  for  at  least 
forty  (40)  years  of  operation  at  full 
power  with  a  plant  capacity  factor  of 
80%  (32  EFPY).  First,  CYAPCO 
evaluated  expected  cumulative  neutron 
fluences  over  a  forty-year  service  life 
and  concluded  that  this  will  not  be  a 
limiting  consideration.  CYAPCO 
submitted  informatioin  to  the  NRC  to 
demonstrate  that  the  Haddam  Neck  RPV 
complies  with  the  final  rule  governing 
assessment  of  pressurized  thermal 
shock  for  at  least  a  40-year  period  of 
operation  and  confirms  that  the  RPV 
complies  with  10  CFR  Part  50,  Appendix 
G,  relative  to  the  shift  in  nil-ductility 
reference  temperature  for  32  EFPY.  In 
addition,  the  Haddam  Neck  RPV 
surveillance  progrram  set  forth  in 
Section  4.10  of  the  technical 
specifications  monitors  the  radiation- 
induced  changes  in  the  mechanical  and 
impact  properties  of  pressure  vessel 
materials  in  accordance  with  10  CFR 
Part  50,  Appendix  H.  This  program 
provides  a  means  of  monitoring  the 
cumulative  effects  of  power  operation. 
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The  licensee  has  performed  aging 
analyses  for  all  safety-related  electrical 
equipment  in  accordance  with  10  CFR 
50.49.  "Environmental  qualification  of 
electrical  equipment  important  to  safety 
for  nuclear  power  plants."  identifying 
qualified  lifetimes  for  this  equipment. 
These  lifetimes  will  be  incorporated  into 
plant  equipment  maintenance  and 
replacement  practices  to  ensure  that  all 
safety-related  electrical  equipment 
remains  qualified  and  available  to 
perform  its  safety  function  regardless  of 
the  overall  age  of  the  plant. 

Based  upon  the  above,  the  licensee 
concluded  that  extension  of  the 
operating  license  for  the  Haddam  Neck 
Plant  to  allow  a  40-yea.'-  service  life  is 
consistent  with  the  safety  analysis  in 
that  all  issues  associated  with  plant 
aging  have  already  been  addressed. 
Since  the  proposed  amendment  involves 
no  changes  in  the  technical 
specifications  or  safety  analyses,  the 
licensee  conclude  that  the  proposed 
amendment  would  not:  (i)  Involve  any 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (ii)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(iii)  involve  any  reduction  in  the  margin 
of  safety. 

The  staff  has  reviewed  the  licensee's 
determination  and  concur  with  its 
conclusions.  Therefore,  based  on  the 
above,  the  Commission  proposes  to 
determine  that  the  proposed 
amendment,  which  would  provide  a  40 
year  operating  life  for  the  Haddam  Neck 
Plant,  involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Russell  Library,  123,  Broad 
Street.  Middletown.  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire.  Day.  Berry,  and  Howard. 
Counselors  at  Law.  City  Place.  Hartford. 
Connecticut  01603-3499. 

NRC  Project  Director  Christopher  I. 
Grimes. 

Consumers  Power  Co..  Docket  No.  50- 
255,  Palisades  Plant,  Van  Buren  County, 
MI 

Date  of  amendment  request: 
December  19, 1985. 

Description  of  amendment  request: 
The  proposed  changes  to  the  Technical 
Specifications  would  delete  out  of  date 
footnotes  and  incorrect  references  to  a 
motor  control  center. 

Basis  for  proposed  no  significant 
hazards  determination:  The  staff  has 
evaluated  the  proposed  amendment  and 
determined  that  it  involves  no 
significant  hazards  consideration.  In 
accordance  with  the  criteria  set  forth  in 


10  CFR  50.92(c),  the  proposed 
amendment  does  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  amendment  merely  deletes 
out  of  date  footnotes  that  are  no  longer 
applicable  and  deletes  references  to  an 
incorrect  motor  control  center. 
Specifically  with  regard  to  the  latter,  the 
proposed  amendment  recognizes 
references  to  an  incorrect  motor  control 
center  (MCC-9),  and  further  recognizes 
that  the  inclusion  of  the  correct  motor 
control  center  (merely  a  location 
descriptor],  would  be  unnecessary.  The 
proposed  changes  have  no  impact  on 
plant  design  or  operations;  hence,  the 
probability  or  consequences  of 
previously  evaluated  accidents  are 
unrelated. 

(2)  Create  the  possibility  of  a  new 
different  kind  of  accident  previously 
evaluated  because  the  proposed 
amendment  does  not  introduce  any  new 
equipment  or  modes  of  operation  at  the 
Palisades  Plant  that  could  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  that  which  was  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety,  because  these 
changes  are  considered  to  be 
administrative.  There  are  no  changes 
being  made  to  hardware  or  in  the 
manner  that  plant  systems  are  being 
operated  as  a  result  of  this  license 
amendment.  Therefore,  the  margin  of 
safety  is  not  being  compromised  or 
changed. 

Furthermore,  the  proposed 
amendment  fits  example  (i)  of  the  types 
of  amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  published  in  the  Federal 
Register  on  March  6, 1986  (51  7751),  in 
that  it  is  considered  to  be  a  purely 
administrative  change  to  the  Technical 
Specifications,  i.e.,  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error,  or 
a  change  in  nomenclature. 

Based  on  the  preceding  assessment, 
the  staff  proposes  to  determine  that  this 
proposed  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland,  Michigan  49423. 

Attorney  for  licensee:  Judd  L  Bacon, 
Esquire,  Consumer  Power  Company,  212 
West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Project  Director  Ashok  C. 
Thadani. 


Consumers  Power  Co.,  Docket  No.  50- 
255,  Palisades  Plant,  Van  Buren  County. 
MI 

Date  of  amendment  request 
September  29, 1986. 

Description  of  amendment  request 
This  amendment  request  supersedes  in 
its  entirety  the  request  dated  January  11, 
1985  which  superseded  a  request  dated 
December  20, 1982.  The  December  20, 
1982  request  was  noticed  in  the  Federal 
Register  on  October  28, 1983  (48  FR 
49582).  Due  to  the  multiple  number  of 
superseding  submittals  and  the  length  of 
time  that  has  passed  since  the  initial 
notice,  the  staff  has  chosen  to  re-notice 
the  request.  The  proposed  changes 
involve  the  Technical  Specifications  for 
Administrative  Controls.  The  requested 
changes  would  clarify  existing 
requirements,  bring  closer  agreement  to 
the  terminology  of  the  NRC  Standard 
Technical  Specifications,  incorporate 
overtime  work  limitations  stated  in  NRC 
Generic  Letter  82-12,  change  the  titles  of 
some  of  the  staffing  positions,  and 
modify  the  minimum  shift  crew 
according  to  the  requirements  of  10  CFR 
50.54(m). 

Basis  for  proposed  no  significant 
hazards  determination:  The  staff  has 
evaluated  this  proposed  amendment  and 
determined  that  it  involves  no 
significant  hazards  consideration.  In 
accordance  with  the  criteria  set  forth  in 
10  CFR  50.92(c).  the  proposed 
amendment  does  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  amendment  merely 
involves  changes  in  nonemclature  and 
format  for  closer  consistency  with  the 
NRC  Standard  Technical  Specifications 
and  current  organizational  reporting 
relationships  and  titles  within  the  plant 
and  corporate  relationships.  The 
proposed  change  also  incorporate 
current  regulatory  requirements  related 
to  staff  working  hours  (NUREG-0737, 
Item  I.A.1.3.)  and  shift  manning  (10  CFR 
50.54(m)).  The  deletion  of  requirements 
related  to  Environmental  Qualification 
and  Primary  System  Surveillance 
Evaluation  and  Review  that  have 
become  obsolete  by  NRC  regulations  as 
well  as  other  redundant  specifications 
has  also  been  proposed.  "The  proposed 
changes  have  not  impact  on  plant  design 
or  operation;  hence,  the  probability  or 
consequences  of  previously  evaluated 
accidents  are  unaltered. 

(2)  Create  the  possibiHty  of  a  new  or 
different  kind  of  accident  previously 
evaluated  because  the  proposed 
amendment  does  not  introduce  any  new 
equipment  or  modes  of  operation  at  the 
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Palisades  Plant  that  could  create  the 
possibility  of  a  new  di^erent  kind  of 
accident  from  that  which  was  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety,  because  these 
changes  are  considered  to  be 
administrative.  There  are  no  changes 
being  made  to  hardware  or  in  the 
manner  that  plant  systems  are  being 
operated  as  a  result  of  this  license 
amendment.  Therefore,  the  margin  of 
safety  is  not  being  operated  as  a  result 
of  this  license  amendment.  Therefore, 
the  margin  of  safety  is  not  being 
compromised  or  changed. 

Furthermore,  the  proposed 
amendment  fits  example:  (i)  Of  the  types 
of  amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  published  in  the  Federal 
Register  on  March  8. 1986  (51  FR  7751). 
in  that  it  represents  a  purely 
administrative  change  to  technical 
specifications,  i.e..  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature. 

Based  on  the  preceding  discussion,  the 
staff  proposes  to  determine  that  this 
proposed  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room  location 
Van  Zoeren  Library,  Hope  College, 
Holland,  Michigan  49423. 

Attorney  for  licensee:  Judd  L  Bacon, 
Esquire,  Consumer  Power  Company,  212 
West  Michigan  Avenue,  lackson. 
Michigan  49201. 

NRC  Project  Director  Ashok  C. 
Thadani. 

Detroit  Edison  Co.,  Docket  No.  50-^1, 
Femu-2,  Monroe  County,  MJ 

Dates  of  amendment  request  February 
4, 1986.  and  June  7, 1986. 

Description  of  amendment  request 
This  proposed  amendment,  if  approved, 
would  revise  the  Fermi-2  Operating 
License  No.  NPF-43  Plant  Technical 
Specification  Table  3.6.3.-1  entitled, 
"Primary  Containment  Isolation 
Valves,"  to  delete  isolation  valve 
numbers  T50-406A  and  T5O-406B  from 
the  Primary  Containment  Monitoring 
Systems  (PCMS). 

The  PCMS  is  used  to  continuously 
monitor  hydrogen  and  oxygen 
concentration  in  the  containment 
drywell  during  a  LOCA  and  during  a 
post-LOCA  event.  Valves  Nos.  T50- 
406A  and  T50-406B  remote-manual 
isolation  valves  used  in  that  system.  At 
the  time  of  Fermi-2  licensing,  the  PCMS 
was  not  environmentally  qualified  to 
meet  the  requirements  of  IEEE  323-1974. 
IEEE  344-1975  and  NUREC-OSeS;  and 
the  operating  license  was  granted  to  the 
licensee  baaed  on  its  commitment  to 


environmentally  qualify  the  PCMS  post- 
licensing.  The  PCMS  has  been  upgraded 
accordingly,  but,  as  a  result  of  the 
modifications  made  to  meet 
environmental  qualification 
requirements,  the  valves  in  question  are 
no  longer  required  for  containment 
isolation.  At  present,  the  PCMS  sample 
line  in  which  these  two  valves  are 
installed  has  been  sealed  closed  by 
weld-capping.  The  Technical 
Specification  change  proposed  would 
enable  both  valves  to  be  removed  from 
the  PCMS  and  the  sample  line 
permanently  weld-capped. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  license  has  determined  that  the 
change  proposed  to  Technical 
Specification  Table  3.6U}-1:  (1)  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  because 
elimination  of  the  containment  isolation 
valves  would  not  increase  the 
probability  or  consequences  of  an 
accident  evaluated  in  the  FSAR.  Instead, 
elimination  of  these  valves  would  be 
expected  to  reduce  the  probability  of 
releases  of  radioactivity  due  to  the 
elimination  of  active  containment 
isolation  components  which  could  fail. 
Radioactive  release  through 
containment  leakage  would  also  be 
expected  to  decrease  due  to  the 
elimination  of  a  potential  leak  path:  (2) 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated  because  the 
containment  isolation  function  that  the 
two  valves  being  deleted  served  will  be 
provided  by  other  isolation  valves  in  the 
PCMS  upstream  of  the  deleted  valves; 
and  (3)  does  not  involve  a  significant 
reduction  in  safety  margin  for  the 
reasons  stated  in  (1)  and  (2),  in  that 
permanent  capping  of  the  line  will 
provide  an  equivalent  of  safety  to  that 
provided  by  the  isolation  valve  if  not  an 
increased  margin  of  safety. 

The  Commission  agrees  with  the 
licensee's  determinations  and  proposes 
to  determine  that  the  requested  change 


does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room  location 
Monroe  County  Library  System.  3700 
South  Custer  Road,  Monroe.  Michigan 
46161. 

Attorney  for  the  Licensee  John  Flynn. 
Esq.,  2000  Second  Avenue,  Detroit, 
Michigan  46226. 

NRC  Project  Director  Elinor 
Adensam. 

Florida  Power  and  Light  Co.,  Docket 
Nos.  50-250  and  50-251.  Turkey  Point 
Plant  Unit  3  and  4.  Dade  County,  FL 

Date  of  amendments  request  August 
25, 1986  and  supplemented  on  November 
14.1986. 

Description  of  amendments  request 
The  proposed  amendment  modifies  the 
technical  specification  Limiting 
Condition  for  Operation  (LCO)  for  the 
control  room  ventilation  system  to  allow 
implementation  of  modifications 
required  to  satisfy  NUREG-0737.  control 
room  habitability  concerns.  NUREG- 
0737  NRC  Task  Action  Plan  Item 
III.D.3.4.  Control  Room  Habitability, 
required  that  licenses  assure  that  control 
room  operators  will  be  adequately 
protected  against  the  effects  of 
accidental  releases  to  toxic  and 
radioactive  gases,  and  that  the  nudear 
power  plant  can  be  safety  operated  or 
shut  down  under  design  basis  accident 
conditions  (Criterion  19 — Control  Room, 
of  Appendix  A.  General  Design  Criteria 
for  Nuclear  Power  Plants,  to  10  CFR  Part 
50). 

Florida  Power  and  Light  (FPL),  in 
letters  dated  July  9. 1981,  June  9  and  July 
22, 1982.  August  8  and  November  3, 1983, 
and  April  17, 1985.  provided  responses 
to  the  NUREG-0737  control  room 
habitability  concerns,  and  proposed 
modifications  to  meet  the  criteria 
identified  in  NUREG-0737.  Item  III.D.3.4. 
The  NRC.  in  safety  evaluations  dated 
November  25, 1983,  and  May  8, 1985, 
concluded  that  the  control  room 
ventilation  system  modifications 
proposed  by  FPL  were  acceptable. 

Modification  of  the  control  room 
ventilation  system  to  implement  control 
room  habitability  requirements  will 
require  that  the  system  be  out  of  service 
for  period  of  up  to  45  days.  The  current 
technical  specifications  specify  that  the 
control  room  ventilation  system  can  be 
inoperable  (during  power  operation)  for 
a  period  of  3V^  days.  A  one  time 
additional  45  day  LCO  in  conjunction 
with  the  current  3V^  day  LCO  is 
necessary  to  permit  implementation  of 
the  required  modifications  without 
forcing  a  dual  unit  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination; 


The  proposed  changes  to  the  Turkey 
Point  Technical  Specifications  are: 
Pages  3.4-6.  3.4-7 

The  technical  specification  for  the 
control  room  ventilation  system  (T.S. 
3.4.7)  is  revised  to  permit  the  system  to 
be  inoperable  for  up  to  45  days  to 
implement  the  NUREG-0737,  Item 
III.D.3.4.,  Control  Room  Habitability 
modifications. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Operation  of  Turkey  Point  Units  3  and 
4  in  accordance  with  the  proposed 
amendment  would  not. 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequence  of  an 
accident  previously  evaluated.  During 
the  period  the  control  room  ventilation 
system  will  be  inoperable,  normal 
operation  of  the  system  (i.e. 
temperature/humidity  control  and 
maintenance  of  a  positive  pressure  in 
the  control  room)  will  be  minimally 
impacted  by  implementation  of  the 
modifications.  Portions  of  the  control 
room  ventilation  system  duct  work  will 
be  temporarily  sealed  while  the 
emergency  recirculation  portion  of  the 
system  is  being  modified.  Failure  of 
equipment  associated  with  normal 
operation  of  the  system  would  not  be 
more  likely  during  the  modification 
period. 

As  stated,  the  modifiction  will 
primarily  be  confined  to  the  emergency 
recirculation  portion  of  the  system, 
whose  function  is  to  ensure  that  the 
control  room  will  remain  habitable 
during  and  following  design  basis 
accident  conditions.  Under  the  current 
design,  post-accident  control  room 
habitability  is  ensured  by  automatic 
actuation  of  the  control  room  HVAC 
system  to  the  emergency  recirculation 
mode  of  operation  in  response  to  a 
containment  ventilation  isolation  signal. 
Approximately  250  cfm  of  outside  air 
makeup  is  obtained  to  provide  a  positive 
control  room  pressure,  thereby 
minimizing  the  amount  of  unfiltered  in- 
leakage  and  ensuring  an  acceptable 
control  room  environment.  A  temporary 
filtration  system  consisting  of  a  high 
efficiency  particulate  air  (HEPA)  and 


charcoal  filter,  unit,  together  with  an  air 
supply  fan  and  interconnecting  duct 
assembly,  will  be  installed  to  ensure  a 
commensurate  degree  of  protection 
during  the  45  days  period  required  to 
implement  the  modifications.  This 
temporary  system  provides  an  alternate 
means  of  maintaining  control  room 
habitability  under  accident  conditions. 
Therefore,  operation  of  the  facility  in 
accordance  with  proposed  change  does 
not  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  As  noted 
above,  the  modification  is  primarily 
confined  to  the  emergency  recirculation 
portion  of  the  system  whose  function  is 
to  ensure  that  the  control  room  will 
remain  habitable  during  and  following 
design  basis  accident  conditions.  The 
temporary  system  ensures  a 
commensurate  degree  of  protection  for 
the  time  required  to  implement  the 
modifications.  The  loss  of  the  temporary 
system  would  result  in  the  same 
consequences  as  considered  for  loss  of 
the  emergency  recirculation  portion  of 
the  original  system.  Therefore,  operation 
of  the  facility  in  accordance  with  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  accident 
from  any  accident  previously  evaluated. 
(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  Design  requirements 
for  the  temporary  filtration  system, 
including  system  sizing,  air  fiow 
requirements,  and  filter  unit  efficiency, 
will  be  sufficient  to  ensure  that 
radiation  exposure  to  control  room 
personnel  under  accident  conditions  will 
be  consistent  with  the  requirements  for 
the  existing  recirculation  system  and 
General  Design  Criterion  19  (GDC-19)  of 
Appendix  A  to  10  CFR  Part  50.  The 
temporary  system  will  operate 
continuously  during  the  modification 
period,  be  powered  from  existing  safety- 
related  busses,  require^io  manual 
operator  actions,  operators  will  be 
trained  and  temporary  procedures  will 
be  in  place. 

The  temporary  system  will  be 
periodically  tested  and  operability 
maintained  in  accordance  with  the 
current  Technical  Specification 
requirements.  Both  the  design  and 
operation  of  the  temporary  system  will 
ensure  a  commensurate  degree  of 
protection  for  the  required  time,  thus 
maintaining  the  margin  of  safety. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  changes 
does  not  involve  a  reduction  in  mai^gin 
of  safety. 

Based  on  the  above  discussion, 
operation  of  the  facility  in  accordance 


with  the  proposed  amendments  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  or  create 
the  possibihty  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  involve  a  significant 
reduction  in  a  margin  of  safety. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University.  Miami,  Florida  33199. 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzer,  P.C,  1615 
L  Street,  NW..  Washington,  DC  20036. 

NRC  Project  Director:  Lester  S.^ 
Rubenstein. 

GPU  Nuclear  Corp.,  et  al..  Docket  No. 
50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County,  PA 

Date  of  amendment  request 
November  3, 1986. 

Description  of  amendment  request. 
The  proposed  amendment  revises  the 
■'^^-l  Technical  Specifications  (TSs)  to 
support  the  core  reload  for  Cycle  6 
operation.  The  core  design  changes  for 
Cycle  6  include  an  increase  in  cycle 
lifetime  to  425  effective  full  power  days 
(EFPDs)  with  the  incorporation  of 
burnable  poison  rod  assemblies  (BPRAs) 
to  aid  in  reactivity  control  and  the  use  of 
gray  axial  power  shaping  rods  (APSRs). 
The  fresh  fuel  in  hydraulically  and 
geometrically  similar  to  the  irradiated 
fuel  remaining  from  previous  cycles.  The 
fresh  fuel  has  a  slightly  higher  initial 
fuel  enrichment  than  previous  fuel.  The 
proposed  TS  revisions  account  for 
changes  in  power  peaking  and  control 
rod  worths  for  Cycle  6.  A  Cycle  6 
specific  analysis  was  conducted  to 
generate  TS  Limiting  Conditions  for 
Operation.  Additionally,  revised  reactor 
protection  system  instrumentation  errors 
specific  to  TMl-1  instruments  and  based 
on  updated  Babcock  &  Wilcox  (B&W) 
error  combination  methods  were  used  to 
establish  Cycle  6  setpoint  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  it  meets  three 
standards  as  described  in  10  CFR  50.92. 
The  Commission's  staff  has  reviewed 
the  licensee's  analysis  concerning  no 
significant  hazards  considerations  and 
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Hnda  their  analysis  satisfactory.  Each 
standard  is  discussed  in  turn. 

Standard  1 

The  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
licensee  reviewed  the  TMI-1  Final 
Safety  Analysis  Report  (FSAR)  Chapter 
14  accidents  that  depend  upon  core 
reactivity  parameter  changes  to 
determine  the  effects  of  the  Cycle  8 
reload.  The  licensee  used  standard 
analytical  techniques  and  codes 
previously  approved  by  the  Commission 
for  their  analysis.  Except  for  accidents 
affected  by  core  isotopic  inventory,  the 
licensee's  analysis  concludes  that  reload 
dependent  events  are  bounded  by  the 
original  Chapter  14  FSAR  analyses. 
Accidents  ejected  by  core  isotopic 
inventory  changes  include  loss  of 
electric  power,  steam  generator  tube 
failure,  fuel  handling  accident, 
maximum  hypothetical  accident,  loss  of 
coolant  accident  (LOCA),  waste  gas 
tank  rupture,  and  control  rod  ejection. 
These  transients  and  accident  analyses 
are  still  bound  by  thermal  and  reactivity 
assumptions  in  the  original  safety 
analysis  but  show  increases  in 
radiological  considerations.  Specifically, 
the  projected  thyroid  dose  for  FSAR 
Chapter  14  accidents  affected  by 
isotopic  inventory  changes  increase  by  a 
maximum  of  17%  for  Cycle  6  compared 
to  the  original  licensing  basis.  This  17% 
increase  does  not  represent  a  change 
due  solely  to  the  Cycle  6  reload  but  is 
the  result  of  fuel  management  changes 
over  the  last  two  cycles.  The  increases 
were  predicted  to  occiu*  due  to  the  fuel 
management  changes  which  commenced 
for  Cycle  4.  The  limit  of  10  CFR  Part  100 
for  projected  thyroid  dose  in  a  maximum 
of  300  REM.  For  six  of  the  seven 
accidents  of  concern,  the  FSAR  Chapter 
14  analysis  predicts  a  thyroid  dose  of 
less  than  11  REM.  A  17%  increase  in 
these  cases  remains  well  within  the 
limits  of  10  CFR  Part  100  and  is  not 
significant.  For  the  remaining  accident  a 
LOCA.  the  analysis  results  are  not 
affected  by  reload  speciHc  changes 
since  a  generic  type  analysis  is 
conducted.  Therefore,  the  amendment 
would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of 
accidents  previously  evaluated. 

Standard  2 

The  proposed  amendment  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  Cycle  0  is 
designed  as  a  standaitl  B&W  in-out-in 
low  leakage  core.  The  controlling 
reactivity  dependent  parameters  are 


bounded  by  FSAR  Chapter  14  accident 
analyses.  Cycle  6  fresh  fuel  assemblies 
are  hydraulically  and  geometrically 
similar  to  previously  irradiated  fuel 
assemblies.  Therefore,  operation  in 
accordance  with  the  proposed 
amendment  for  Cycle  6  would  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated. 

Standard  3 

The  proposed  amendment  would  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Cycle  6  characteristics 
are  conservative  with  respect  to 
previous  accident  analyses.  As 
discussed  in  Standard  1.  there  is  a 
project  increase  in  thyroid  exposure  for 
accidents  affected  by  isotopic  inventory 
changes,  but  this  increase  in  thyroid 
exposure  is  not  significant  as  the  final 
result  is  still  well  within  10  CFR  Part  100 
limits.  Safety  criteria,  as  described  in 
the  TS  basis,  are  preserved  by  the 
revised  limits.  Therefore.  Cycle  6 
operation  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Accordingly,  based  on  the  above 
discussions,  the  Commission  proposes 
to  determine  that  the  proposed 
amendment  does  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location.  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Education  Building.  Commonwealth  and 
Walnut  Streets.  Harrisburg. 
Pennsylvania  17128. 

Attorney  for  licensee.  Ernest  L  Blake. 
]r.,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  John  F.  Stolz. 

Kansas  Gas  and  Electric  Co..  Kansas 
Qty  Power  and  Li^  Co.,  Kansas 
Electric  Power  Cooperative,  Inc.,  Docket 
No.  50-482,  Wolf  Creek  Generating 
Station.  Coffey  County.  KS 

Date  of  amendment  request 
November  7, 1988. 

Description  of  amendment  request 
The  purpose  of  the  license  amendment 
request  to  incorporate  technical 
specification  LCO  and  surveillance 
requirements  for  the  steam  generator 
Atmospheric  Relief  Valves  (ARVs)  into 
the  Wolf  Creek  Operating  license  is  to 
assure  the  availability  of  mitigating 
equipment  assumed  in  the  Steam 
Generator  Tube  Rupture  (SGTR) 
analysis.  The  technical  specification 
requirements  constitute  additional 
limitations  on  facility  operations  and 
satisfy,  in  part,  the  specific  requirements 
of  License  Condition  2.C  (11)  of  the 
-  operating  license.  No  requirements  on 


ARV  operability  have  been  included  in 
the  existing  Wolf  Creek  Technical 
Specifications  because  the  ARVs  have 
not  been  required  in  the  mitigation  of 
postulated  accidents  and  transients. 
Basis  for  proposed  no  significant 
hazards  consideration  determination.  In 
accordance  with  the  requirements  of  10 
CFR  50.92.  the  licensee  has  submitted 
the  following  no  significant  hazards 
determination: 

The  proposed  Technical  Specifications  for 
steam  generator  Atmospheric  Relief  Valves 
(ARVs)  incorporate  new  requirements  into 
the  Wolf  Creek  Operating  License.  These 
requirements  conititute  additional  limitations 
on  facility  operations  lo  assure  operability  of 
the  ARVs  and  to  impose  operat.iig 
restrictions  if  less  than  the  required  number 
of  ARVs  is  available. 

The  proposed  specifications  do  not  involve 
a  significant  hazards  consideration  because 
operation  of  Wolf  Creek  Generating  Station 
(WCGS)  in  accordance  with  the  proposed 
requirements  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
prsviously  evaluated.  Tlte  ARVs  are  not 
relied  upon  for  mitigation  of  accidents  or 
transients,  other  than  the  Steam  Generator 
Tube  Rupture  (SGTR)  event,  previously 
evaluated  in  the  WCGS  Final  Safely  Analysis 
Report  (FSAR).  The  Limiting  Conditions  for 
Operation  (LCO)  do  not  alter  the  manner  in 
which  ARV  operation  was  considered  In 
previous  accident  and  transient  analyses. 
Surveillance  testing  of  ARVs.  which  involves 
stroke  testing,  is  performed  (in  accordance 
with  existing  surveillance  lesl  program 
procedures)  with  the  block  valves  closed. 
Thus,  a  plant  transient  is  precluded.  To 
assure  that  the  ARVs  are  available  for 
mitigation  of  a  postulated  SGTR  event,  the 
proposed  speciRcations  establish 
surveillance  requirements  and  restrictions  on 
ARV  operability  consistent  with  the 
assumptions  used  in  the  SGTR  event  analysis 
submitted  lo  the  NRC  in  accordance  with 
WCGS  License  Condition  2.c(ll).  Therefore, 
the  proposed  Technical  Specification 
requirements  would  neither  increase  the 
probability  of  an  accident  nor  increase  the 
consequences  of  accidents  previously 
evaluated. 

2.  Create  the  possiblity  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  Establishing  new  LCO 
and  surveillance  requirements  for  the  existing 
WCGS  ARVs  does  not  result  in  the 
possibility  of  new  or  different  types  of 
accidents. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  Technical 
Specifications  assure  that  the  margin  of 
safety  established  in  the  ciurent  SGTR 
analysis  is  maintained.  As  discussed  in  items 
1  and  2  above,  the  proposed  LCO  and 
surveillance  requirements  do  not  alter  the 
margins  to  safety  established  in  previous 
accident  and  transient  analysis  or  in 
established  surveiiiance  test  programs. 

Based  on  the  above  analysis  the 
licensee  has  concluded  that  the 


proposed  revisions  to  the  Wolf  Creek 
Generating  Station  Technical 
Specifications  involve  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Additionally,  the  NRC  has  established 
guidance  concerning  the  determination 
of  whether  a  significant  hazards 
consideration  exists  by  providing 
certain  examples  (51  FR  7751)  of 
amendments  not  likely  to  involve  a 
significant  hazards  consideration.  The 
proposed  ARV  Technical  Specifications 
conform  to  NRC  example  (ii)  "A  change 
that  constitutes  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  technical  specifications, 
e.g.,  a  more  stringent  surveillance 
requirement." 

'The  staff  has,  therefore,  made  a 
proposed  determination  that  the 
licensee's  request  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Emporia  State  University. 
William  Allen  White  Library.  1200 
Commercial  Street  Emporia,  Kansas, 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka.  Kansas. 

Attorney  for  licensee.  JaySilberg. 
Esq.,  Shaw.  Pittman.  Potts  and 
Trowbridge,  1800  M  Street,  NW.. 
Washington.  DC  20036. 

IVRC  Project  Director  B.|. 
Youngblood. 

Maine  Yankee  Atomic  Power  Co., 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
ME 

Date  of  amendment  request  February 
3, 1986  and  December  8. 1986. 

Description  of  amendment  request 
The  proposed  amendment  would: 

1.  Add  administrative  controls  to  limit 
overtime  of  staff  personnel  so  that  the 
Commission's  policy  concerning  staff 
overtime  limits  at  nuclear  plants  is 
implemented. 

2.  Allow  for  the  use  of  the  dual  role  of 
Senior  Reactor  Operator  and  a  Shift 
Technical  Advisor  by  including 
provisions  that  would  allow  two  options 
of  the  Commission  Pohcy  Statement  on 
Engineering  Expertise  on  shift. 

Basis  forpropsed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c]).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  confonn  to:  (1) 
The  additional  requirements  on  limiting 
overtime  on  staff  and  (2)  the  option  of 
using  a  combined  Senior  Reactor 
Operator/Shift  Technical  Advisor  in  lieu 
of  a  Shift  Technical  Advisor  assigned  to 
an  operating  shift.  These  changes  are 
consistent  with  the  Commission's  policy 
statements  contained  in  USNRC  Policy 
Statement  on  Nuclear  Plant  Staff 
Working  Hours  [47  FR  7352:  February 
18, 1982)  and  in  USNRC  Policy 
Statement  on  Engineering  Expertise  on 
Shift  [50  FR  43621:  October  28. 1985). 

Thus  the  proposed  amendments  do 
not  involve  any  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  In 
addition,  these  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  and  they  do  not  involve  any 
reduction  in  a  margin  of  safety.  Based 
on  the  above,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
would  involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street  Wiscasset  Maine. 

Attorney  for  licensee:  J.A.  Ritscher, 
Esq..  Ropes  and  Gray,  225  Franklin 
Street,  Boston.  Massachusetts  02210. 

NRC  Protect  Director  Ashok  C. 
Thadani. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-909.  Maine  Yankee 
Atomic  Power  Station.  Lincoln  County, 
Maine 

Date  of  amendment  request 
November  25, 1986  and  December  8, 
1986. 

Description  of  amendment  request 
This  proposed  amendment  would 
change  the  maximum  nominal 
enrichment  of  the  fuel  allowed  to  be 
used  in  the  reactor  core  for  operating 
Cycle  10  and  beyond.  Maine  Yankee  is 
currently  in  Cycle  9  operation.  In  the 
proposed  amendment  the  fuel 
enrichment  specification  would  change 
from  a  maximimi  nominal  weight 
percent  of  3.30  U-235  to  3.50  weight 
percent  U-235. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazard  exists  as  stated  in  10 
CFR  50.92(2).  A  proposed  amendment  to 
an  operating  license  for  a  facility 
involves  no  significant  hazards 


consideration  if  operation  of  a  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
mai^gin  of  safety.  The  proposed  change 
in  enrichment  would  not  increase  the 
consequences  of  accidents  previously 
analyzed.  The  adequacy  of  a  given  core 
design  must  be  demonstrated  for  each 
core  prior  to  core  reloading.  The  fuel 
enrichment  is  only  one  factor  that  must 
be  considered  in  this  determination.  The 
fuel  enrichment  itself  does  not  directly 
impact  the  results  of  the  plant  safety 
analysis.  Factors  such  as  the  number 
and  placement  of  fresh  fuel  assemblies, 
the  exposure  distribution  and  placement 
of  the  fuel  assemblies  remaining  from 
previous  cycles,  the  number  and 
placement  of  burnable  poison  rods,  and 
the  core  operational  strategy  have  a 
more  significant  impact. 

The  facility's  fuel  and  storage  areas 
have  been  analyzed  for  enrichments  of 
3.5  weight  percent  U-235.  The  results  of 
these  analyses  indicate  that  handling 
and  storage  of  3.5  weight  percent 
enriched  fuel  does  not  involve  an 
unreviewed  safety  question.  The  result 
of  these  analyses  are  within  the 
acceptance  criterion  defined  in 
Technical  Specification  1.1.  'Tuel 
Storage"  of  K^  less  than  or  equal  to 
0.095. 

Maine  Yankee's  application  to 
increase  the  capacity  of  the  spent  fuel 
pool,  which  was  approved  in  1984  when 
the  NRC  issued  Amendment  75  to  Maine 
Yankee's  Operating  Licensing,  assumed 
several  conservative  assumptions  in  the 
criticality  calculations.  These  included: 

•  Fresh  fuel  of  3.5  weight  percent  U- 
235. 

•  No  soluble  boron  in  the  pool  water. 

•  No  axial  or  radial  neutron  leakage 
fiom  the  racks. 

•  88*F  water  in  the  poolithe  lowest 
anticipated  temperature  of  the  pool). 

•  A  value  of  boron  loading  in  the 
BORAL  plates  such  that  there  is  a  95% 
probability  that  the  boron  concentration 
will,  with  95%  confidence,  be  greater 
than  that  value. 

•  Worst  case  values  of  mechanical 
parameters  including  center-to-center 
spacing,  BORAL  plate  thickness,  etc 

The  effective  multiplication  factor 
(Kcff)  was  less  than  0.95  for  the 
redesigned  spent  fuel  storage  racks 
when  loaded  with  standard  fuel 
assemblies  having  a  fuel  enrichment  of 
3.5  weight  percent. 
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New  fuel  is  stored  dry  in  racks  that 
have  a  center-to-center  spacing  of  20 
inches  (FSAR.  Chapter  5).  This 
dimension  provides  a  considerable 
margin  of  subcriticality  even  if  the  new 
fuel  storage  area  were  filled  with 
demineralized  water. 

The  new  fuel  storage  area  was 
analyzed  for  a  fuel  enrichment  of  3.5 
weight  percent.  Conditions  of  varying 
moderator  density,  ranging  from  dry  to 
flooded  conditions,  were  considered. 
The  results  of  this  analysis  indicate  that 
the  acceptance  criteria  for  K«ff  as 
identified  in  the  Standard  Review  Plan 
(NUREG-oaoO.  Section  9.1.1)  are 
satisfied. 

An  evaluation  has  also  been 
performed  to  determine  the  effect  of 
higher  fuel  enrichment  on  the  fuel 
handling  accident.  The  evaluation  has 
resulted  in  the  determination  that  an 
increase  in  fuel  enrichment  will  not  by 
itself  affect  the  mixture  of  fission 
product  nuclides.  Although  a  higher 
enrichment  fuel  cycle  may  result  in  fuel 
bumup  consisting  of  a  slightly  different 
mixture  of  nuclides,  the  effect  is 
insignificant  because  the  isotopic 
mixture  of  an  irradiated  assembly  is 
relatively  insensitive  to  the  fuel 
assembly's  initial  enrichment  and  the 
doses  from  postulated  accidents  are  not 
significantly  affected  and  continue  to  be 
acceptable. 

Operation  of  Maine  Yankee  with  3.5 
weight  percent  enriched  fuel  will  not 
create  any  new  or  different  kinds  of 
accidents  from  those  previously 
evaluated. 

Fuel  handling  and  storage  of  fuel  with 
enrichment  of  3.5  weight  percent  U-235 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  evaluation  performed  for  each 
reload  core  assures  that  the  core  design 
meets  appropriate  safety  limits, 
including  a  consideration  of  a  signiHcant 
reduction  in  the  margin  of  safety.  The 
results  of  preliminary  evaluations 
performed  for  Cycle  10.  the  first  reload 
core  introducing  3.5  weight  percent  U- 
235  fuel,  show  that  all  applicable 
acceptance  criteria  will  be  met. 

The  margin  to  criticality  for  fuel 
assemblies  of  3.5  weight  percent  in  the 
Maine  Yankee  fuel  pool  storage  racks  is 
not  reduced  and  meets  the  NRC 
acceptance  criterion  of  0.95  for  K^  even 
with  the  many  conservative 
assumptions  used  in  the  calculation  of 
IC«<r  assuming  3.5  weight  percent  fresh 
fuel.  Similar  conclusions  have  been 
reached  for  the  new  fuel  storage  area. 

Based  on  the  above,  the  sta^  proposes 
to  determine  that  the  proposed 
amendment  would  involve  no  significant 
hazards  considerations. 


Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  Wiscasset,  Maine. 

Attorney  for  licensee:  J.  A.  Ritscher, 
Esq..  Ropes  and  Gray,  225  Franklin 
Street.  Boston,  Massachusetts  02210. 

NRC  Project  Director  Ashok  C. 
Thadani. 

Mississippi  Power  ft  Light  Co.,  Middle 
South  Energy,  Inc..  South  MS  Electric 
Power  Association.  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  MS 

Date  of  amendment  request:  October 
7. 1986  as  revised  December  5, 1986. 

Description  of  amendment  request: 
The  amendment  would  change  the 
Technical  Specifications  (TSs)  in  two 
areas:  (1)  Change  TS  3/4.1.4.2.  "Rod 
Pattern  Control  System,"  and  associated 
Bases  3/4.1.4  to  specify  conditions  for 
which  the  rod  pattern  controller  function 
of  the  rod  pattern  control  system  (RPCS) 
may  be  bypassed  for  the  purpose  of 
properly  positioning  out-of-sequence 
control  rods;  and.  (2)  change  TS  3/4.4.5. 
"Specific  Activity,"  associated  Bases  3/ 
4.4.5,  Table  4.11.2.1.2-1,  "Radioactive 
Gaseous  Waste  Sampling  and  Analysis 
Program,"  and  TS  6.9,  "Reporting 
Requirements,"  to  eliminate  an  action 
statement  which  requires  reactor 
shutdown  if  reactor  coolant  radioactive 
iodine  transients  (iodine  spikes]  occur 
over  a  cumulative  operating  time  greater 
than  800  hours  in  a  12-month  interval 
and  to  change  requirements  for  reporting 
specific  activities  that  exceed  the 
radioiodine  activity  limit  from  special 
reports  to  the  annual  report  required  by 
TS  6.9.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  significant  hazards  considerations  in 
its  October  7, 1986.  request  for  a  license 
amendment,  as  revised  December  5. 
1986.  The  licensee  has  concluded  with 
appropriate  bases,  that  the  proposed 
amendment  satisfies  the  three  standards 
in  10  CFR  50.92  and.  therefore,  involves 
no  significant  hazards  considerations. 


The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  submittal.  A 
summary  of  staffs  review  follows. 

Change  (1)  allows  bypassing  of  the 
rod  pattern  controller  function  in  the  rod 
pattern  control  system  (RPCS)  for 
operable  control  rods  as  well  as 
inoperable  control  rods.  The  purpose  of 
the  rod  pattern  controller  function  is  to 
control  the  rod  withdrawal  and  insertion 
sequences  so  that  any  control  rod  could 
not  be  worth  enough  to  result  in 
exceeding  the  fuel  damage  limit  in  the 
event  of  a  control  rod  drop  accident.  The 
Final  Safety  Analysis  Report  (FSAR) 
analysis  of  a  worst  case  control  rod 
drop  accident  in  which  eight  control 
rods  are  bypassed  resulted  in  a  peak 
fuel  enthalpy  less  than  the  fuel  damage 
limit.  The  previous  Technical 
Specifications  allowed  up  to  eight 
inoperable  control  rods  to  be  bypassed 
under  certain  conditions.  Change  (1) 
would  allow  up  to  eight  operable  control 
rods  to  be  bypassed  under  specified 
conditions.  The  change  does  not  involve 
a  significant  increase  in  the  probability 
of  an  accident  previously  evaluated 
because  if  does  not  involve  equipment 
or  systems  that  move  control  rods.  The 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  an 
accident  previously  evaluated  because 
the  conditions  under  which  operable 
control  rods  may  be  bypassed  will  keep 
control  rod  worths  within  the  bounds  of 
those  considered  in  the  worst  case 
control  rod  drop  accident  analyzed  in 
the  FSAR.  For  the  same  reasons  the 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  nor 
does  it  involve  a  significant  reduction  of 
a  margin  of  safety. 

Change  (2)  eliminates  an  action 
statement  which  requires  reactor 
shutdown  if  radioactive  iodine  in  the 
coolant  exceeds  specified  limits.  This 
change  was  suggested  by  the  NRC  staff 
in  Generic  Letter  No.  85-19.  "Reporting 
Requirements  on  Primary  Coolant  Iodine 
Spikes".  The  limits  on  specific  activity 
in  the  reactor  coolant  were  imposed  to 
assure  that  the  o^site  radiological  doses 
resulting  from  a  main  steam  line  break 
outside  containment  would  be  within 
the  guideline  values  of  10  CFR  Part  100. 
This  limits  of  radioactive  iodine  in  the 
reactor  coolant  for  steady  state 
operations  and  for  transients  (iodine 
spikes]  would  not  be  changed.  The 
elimination  of  the  action  statement 
which  restricted  cumulative  operation 
during  iodine  spiking  to  less  than  800 
hours  per  year  would  increase  the 
probability  that  a  steam  line  break 
accident  could  occur  during  an  iodine 
spike.  However,  as  reported  in  Generic 
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Letter  85-19.  quality  of  nuclear  fuel  and 
fuel  management  has  been  greatly 
improved  in  recent  years,  such  that 
coolant  iodine  activity  is  maintained 
well  below  the  specified  limits.  The 
increased  probability  of  a  steam  line 
break  accident  during  an  iodine  spike  is 
not  significant  because  of  the  decreased 
coolant  iodine  activity  for  present 
reactors  using  improved  fuels  and  fuel 
management.  Accordingly,  the  deletion 
of  the  action  statement  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated.  The  deletion  of 
the  action  statement  would  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  plant  equipment  or 
procedures  are  not  changed.  Because  the 
specific  activity  limits  in  the 
specification  are  not  changed,  deletion 
of  the  aciton  statement  would  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Change  (2)  also  changes  the 
requirements  for  reporting  iodine 
activities  that  exceed  the  limits  of  the 
Technical  Specifications.  Requirements 
for  reporting  to  the  NRC  the  results  of 
analyses  of  the  samples  of  reactor 
coolant  would  be  changed  from  the 
presently  required  special  reports  within 
30  days  and  92  days  to  the  annual  report 
required  by  TS  6.9.1.  The  information  to 
be  included  in  the  annual  report  is 
similar  to  that  previously  required  but 
has  been  changed  to  more  clearly 
designate  the  results  from  the  specific 
activity  analysis.  Prompt  reporting  of 
significant  coolant  iodine  activities  is 
required  under  10  CFR  50.72(B)(l](ii) 
which  specifies  that  serious  degradation 
of  principal  safety  barriers  including  fuel 
cladding,  be  reported  to  the  NRC  within 
one  hour.  Because  the  present 
Commission's  rules  require  prompt 
reporting  of  serious  degradation  of  the 
fuel  and  the  don  tent  of  reports  of 
specific  activities  exceeding  Technical 
Specification  limits  is  essentially  the 
same,  the  change  in  reporting 
requirements  in  change  (2)  would  not  (a) 
involve  a  significant  increase  in  the 
probability  or  conseqences  of  an 
accident  previously  evaluated;  or  (b) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (c) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Accordingly,  for  the  reasons  cited 
above,  the  Commission  proposed  to 
determine  that  these  two  changes  do  not 
involve  significant  hazards 
considerations. 


Local  Public  Document  Room 
location:  Hinds  junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Exquire,  Bishop,  Uberman, 
Cook.  Purcell  and  Reynolds,  1200  17th 
Street,  NW.,  Washington,  DC  20036. 

NRC  Project  Director:  Waller  R. 
Butler. 

Northeast  Nuclear  Energy  Co.,  et  al.. 
Docket  No.  50-336  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  CT 

Date  of  amendment  request:  October 
29,  1986. 

Description  of  amendment  request  By 
application  for  license  amendment 
dated  October  29, 1986,  Northeast 
Nuclear  Energy  Company,  et  al.  (the 
licensee),  requested  changes  to  the 
technical  Specifications  (TS)  for 
Millstone  Unit  2  related  to  primary 
system  iodine  spiking:  (1)  The 
requirement  in  TS  3.4.a,  "Specific 
Activity",  that  operation,  outside 
predetermined  primary  coolant  activity 
limits,  not  exceed  10  percent  of  the 
unit's  total  yearly  operating  time  would 
be  deleted;  and  (2)  the  current  "special 
report"  requirement  in  TS  6.9.2i 
associated  with  primary  coolant  activity 
would  be  replaced  by  an  annual  report 
requirement  in  TS  6.9.1.4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  September  27. 1985.  the  NRC  issued 
Generic  Letter  (GL)  85-19.  "Reporting 
Requirements  on  Primary  Coolant  Iodine 
Spikes."  The  purpose  of  GL  85-19  was  to 
propose  that  licensees  be  relieved  of 
certain  unnecessary  requirements 
associated  with  primary  system  activity, 
as  follows: 

As  part  of  our  continuing  program  (o  delete 
unnecessary  reporting  requirements,  we  have 
reviewed  the  reporting  requirements  related 
to  primary  coolant  specific  activity  levels, 
specifically  primary  coolant  iodine  spikes. 
We  have  determined  that  the  reporting 
requirements  for  iodine  spiking  can  be 
reduced  from  a  short-term  report  (Special 
Report  or  Licensee  Event  Report)  to  an  item 
which  is  to  be  included  in  the  Annual  Report. 
The  information  to  be  included  in  the  Annual 
Report  is  similar  to  that  previously  required 
in  the  Licensee  Event  Report  but  has  been 
changed  to  more  dearly  designate  the  results 
to  be  included  from  the  specific  activity 
analysis  and  to  delete  the  information 
regarding  fuel  bumup  by  core  region. 

In  our  effort  to  eliminate  unnecessary 
Technical  Specification  requirements,  we 
have  also  determined  that  the  existing 
requirements  to  shut  down  a  plant  if  coolant 
iodine  activity  limits  are  exceeded  for  800 
hours  in  a  12-montb  period  can  be  eliminated. 
The  quality  of  nuclear  fuel  has  been  greatly 
improved  over  the  past  decade  with  the  result 
that  normal  coolant  iodine  activity  (i.e.  in  the 


absence  of  iodine  spiking)  is  well  below  the 
limit.  Appropriate  actions  would  be  initialed 
long  before  accumulating  800  hours  above  the 
iodine  activity  limit.  In  addition,  10  CFR 
50.72(b)(l)(iii)  requires  the  NRC  to  be 
immediately  notified  of  fuel  cladding  failures 
that  exceed  expected  values  or  that  are 
caused  by  unexpected  factors.  Therefore,  this 
Technical  Specification  limit  is  no  longer 
considered  necessary  on  the  basis  that 
proper  fuel  management  by  liflkf  sees  and 
existing  reporting  requirements  Should 
preclude  ever  approaching  the  limit. 

Licensees  are  expected  to  continue  to 
monitor  iodine  activity  in  the  primary  coolant 
and  take  responsible  actions  to  maintain  it  at 
a  reasonably  low  level  (i.e.,  accumulated  time 
with  high  iodine  activity  should  not  approach 
800  hours). 

The  licensee's  application  dated 
October  29. 1986  was  submitted  in 
response  to  GL  85-19. 

The  proposed  changes  to  the  TS  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  As 
indicated  in  GL  85-19.  the  improved 
quality  of  fuel  and  the  existence  of 
adequate  reporting  requirements 
precludes  the  operation  of  the  facility 
with  primary  system  activity  that  is 
excessive.  Excessive  primary  system 
activity  would  be  of  concern  in  the 
event  of  an  accident  involving  release  of 
reactor  coolant.  Finally,  the  proposed 
changes  to  the  TS  do  not  involve  the 
creation  of  a  new  or  different  type  of 
accident  or  a  reduction  in  a  safety 
margin  since  no  changes  in  plant 
equipment,  operating  modes  or  safety 
analyses  are  involved.  Based  upon  the 
above,  the  Commission  proposes  to 
determine  that  the  proposed  changes  to 
TS  3.4.8,  6.9.2  and  6.9.1.4  involve  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Attorney  for  licensee.  Gerald  Garfield, 
Esq.,  Day,  Berry  and  Howard,  One 
Constitution  Plaza,  Hartford, 
Connecticut  06103. 

NRC  Project  Director  Ashok  C. 
Thadani. 

Northeast  Nuclear  Energy  Co.,  et  aL. 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  No.  1,  New  London 
County,  CT 

Date  of  amendment  request: 
November  20. 1986. 

Description  of  amendment  request 
The  proposed  amendment  adds  new 
requirements  to  the  technical 
specifications  for  a  Halon  1301  Fire 
Suppression  System  inside  the  cable 
vault  room.  It  necessitates  changes  to 
technical  specification  sections  3.12.C.3 


47084 


Federal  Register  /  Vol.  51,  No.  249  /  Tuesday,  December  30,  1986  /  Notices 


and  3.12.C.4  Table  3.12.2  to  add  the 
cable  vault  to  the  list  of  areas  having 
Halon  1301  fire  suppression  systems  and 
to  increase  the  total  number  of  cable 
vault  Are  detection  instruments 
available  from  15  to  28  and  the  minimum 
number  required  from  12  to  24. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  purpose  of  the  Halon  1301  Fire 
Suppression  System  is  to  limit  and 
control  fu-es  in  the  cable  vault  before 
damage  to  redundant  control  cables  can 
occur.  This  will  be  accomplished 
through  the  use  of  cross-zoned  early- 
warning  smoke  detection  instruments 
and  the  quick  release  of  the  Halon  1301 
fire  suppressant  agent  into  the  cable 
vault. 

NNECO  has  reviewed  the  proposed 
changes  to  the  technical  specifications 
pursuant  to  10  CFR  50.59  and  10  CFR 
50.92  and  has  determined  that  they  do 
not  constitute  an  unreviewed  safety 
question  and  do  not  involve  a  significant 
hazards  consideration.  The  proposed 
changes  to  the  technical  specifications 
reflect  the  installation  of  a  new  Halon 
1301  Fire  Suppression  System  that  will 
enhance  the  fire  suppression 
capabilities  in  the  cable  vault  while 
maintaining  the  limiting  conditions  for 
operation  and  surveillance  requirements 
already  existing  for  other  Halon  1301 
systems.  The  changes  involve  no 
significant  hazards  because  they  do  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  These 
proposed  changes  reflect  the  installation 
of  a  new  system  and  maintain  limiting 
conditions  for  operation  and 
surveillance  requirements  which  are 
already  proven  acceptable  for  operation 
of  similar  Halon  1301  systems. 

(2)  Create  the  possibility  of  a  new  or 
di^erent  kind  of  accident  from  any 
previously  analyzed.  The  proposed  new 
system  interfaces  only  with  non-vital 
power.  Installation  of  this  new  system 
enhances  the  fire  suppression 
capabilities  in  the  cable  vault. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes 
involve  the  limiting  conditions  for 
operation  and  surveillance  requirements 
for  a  new  suppression  system  similar  to 
those  already  existing  for  other  Halon 
1301  systems.  Hence,  the  margin  of 
safety  is  increased. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7750,  March  6. 
1986)  of  license  changes  involving  no 
signiHcant  hazards  consideration.  The 
staff  has  reviewed  the  proposed  change 
and  concludes  that  it  falls  within  the 
envelope  of  example  (ii)  in  that  the 


change  would  constitute  an  additional 
limitation,  restriction  or  control  not 
included  in  the  current  technical 
specifications.  As  described  above,  the 
addition  of  a  new  Halon  1301  Fire 
Suppression  System  in  an  area  where 
one  did  not  exist  before  constitutes  a 
control  not  presently  included  in  the 
technical  speciHcations. 

Based  on  the  information  provided  by 
the  licensee,  the  sta^  proposes  to 
determine  that  the  license  amendment 
request  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry,  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  Christopher  I. 
Grimes. 

Pennsylvania  Power  and  Light  Co., 
Docket  Nos.  50-^7  and  50-388, 
Susquehanna  Steam  Electric  Station, 
Unit  1  and  2,  Luzerne  County,  PA 

Date  of  amendment  request:  October 
17, 1986. 

Description  of  amendment  request- 
The  proposed  amendments  would  revise 
the  Susquehanna  Steam  Electric  Station 
(SSES)  Unit  1  and  Unit  2  License 
Condition  2.D  of  Licenses  NPF-14  and 
NPF-22  to  include  change  X  to  SSES 
Physical  Security  Plan.  Specifically  the 
following  two  changes  are  proposed: 

a.  Eight-year  updates  of  security 
clearances  would  be  discontinued. 

b.  The  Condensate  Transfer  and 
Storage  Systems  would  be  deleted  from 
the  list  of  vital  equipment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
request  and  made  the  following 
determination. 

1.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because: 


a.  Initial  security  clearance 
investigations  followed  by  continual 
behavior  observation  are  adequate  to 
determine  the  reliability  and 
trustworthiness  of  employees;  and 

b.  Changes  involving  the  vital 
equipment  hst  are  administrative  in 
nature  since  the  equipment  being 
removed  from  the  list  is  not  vital  and 
serves  no  safety-related  function.  There 
are  no  design  or  procedural  changes 
involved. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because: 

a.  The  Commission's  regulations  do 
not  require  that  security  clearances  be 
updated.  Removing  this  requirement 
from  the  PP&L  employees  places  them 
on  the  same  footing  as  the  contractor 
personnel.  There  is  no  reason  to  believe 
that  the  PP&L  employees  are  any  less 
reliable  or  trustworthy  than  the 
contractor  personnel;  and 

b.  There  are  no  design  or  procedural 
changes  involved  with  the  changes  to 
the  vital  equipment  list. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  margin 
of  safety  because:  a.  Continual  behavior 
observation  has  been  demonstrated  to 
be  far  more  effective  than  security 
clearance  updates  in  identifying 
significant  changes  in  employee 
circumstances  related  to  reliability  and 
trustworthiness:  and 

b.  The  Condensate  Transfer  and 
Storage  System  has  no  safety-related 
function.  Its  interface  with  safety- 
related  systems  is  not  expected  to 
adversely  affect  the  performance  of  the 
safety  functions  of  those  systems. 

Based  on  the  above  consideration,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  do  not  involve 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street  NW.. 
Washington,  DC  20036. 

NRC  Project  Director  Elinor  G. 
Adensam 

Public  Service  Co.  of  CO,  Docket  No. 
50-267,  Fort  St.  Vrain  Nuclear 
Generating  Station,  Plattevilie,  CO 

Date  of  amendment  request:  This 
proposed  amendment  to  the  Fort  St. 
Vrain  Technical  Specifications  (TS) 
implements  Phase  II  of  the  licensee's 
Inservice  Inspection  Program  (ISI). 
These  changes  are  based  on  an  earlier 
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submittal,  dated  November  27, 1985.  and 
comments  made  by  the  NRC  in  a  letter 
dated  May  30, 1986.  Many  of  the 
proposed  changes  involve  testing  of 
pumps  and  valves.  The  detailed 
surveillance  procedures  which 
implement  these  inspections  will  follow 
the  guidance  of  the  ADME  Code,  Section 
XL  Division  1  or  2,  as  appropriate. 

The  first  phase  of  the  ISI  Program  was 
implemented  by  Amendment  No.  33  to 
Facility  Operating  License  DPR-34. 
dated  March  8. 1983. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  to  the  Technical 
Specification  Surveillance  Requirements 
generally  expand  the  scope  of  inservice 
examination  and  testing  that  is  currently 
performed  at  the  Fort  St.  Vrain  Nuclear 
Generating  Station.  These  changes 
provide  greater  assurance  of  plant 
safety  and  reliabihty. 

Individual  surveillance  requirements 
have  been  evaluated  in  detail  by  the 
licensee.  The  results  of  these  reviews 
revealed  that  existing  surveillance 
requirements  generally  were  adequate 
in  light  of  plant  operating  experience, 
importance  to  safety,  unique  design 
features  and  limitations,  as  well  as 
ASME  Code  development  for  future 
reactor  designs.  Minor  modifications  to 
surveillance  intervals  were  made  to 
reflect  operating  experience,  and  to 
provide  operating  flexibility.  Additional 
tests  were  included  to  assure  the 
operability  and  accuracy  of 
instrumentation  which  can  be  used  for 
monitoring  the  structural  integrity  of 
major  plant  equipment.  Additional 
component  testing  was  recommended, 
as  a  result  of  detailed  reviews  of  plant 
systems,  either  when  components 
important  to  safe  plant  shutdown  and 
cooling  were  not  in  the  scope  of  the 
current  Technical  Specifications,  or 
when  the  testing  method  could  be 
improved  to  provide  additional 
assurance  of  component  reliability. 

The  proposed  changes  to  the 
Technical  Specifications  reflect 
additional  surveillances  as  required  by 
inservice  inspection  and  testing 
requirements. 

The  changes  follow  example  [ii]  of 
those  provided  by  the  Commission  in  51 
FR  7751  as  examples  of  amendments 
that  are  not  considered  likely  to  involve 
signiHcant  hazards  considerations. 
Therefore,  it  is  the  staffs  initial 
determination  that  the  proposed 
amendment  does  not  involve  any 
significant  hazards  considerations. 

Local  Public  Document  Room 
location.  Greeley  Public  Library.  City 
Complex  Building,  Greeley.  Colorado. 

Attorney  for  licensee:  Bryant 
O'Donnell.  Public  Service  Company  of 


Colorado,  P.O.  Box  840.  Denver, 
Colorado  80201-0840. 

NRC  Project  Director  Herbert  N. 
Berkow. 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License 

During  the  period  since  publication  of. 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments,  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  The  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Director.  Division  of  Licensing. 


Arizona  Public  Service  Co..  et  al.  Docket 
Nos.  STN  50-,528  and  STN  50-529,  Palo 
Verde  Nuclear  Generating  Station,  Units 
1  and  2,  Maricopa  County,  AZ 

Date  of  applications  for  amendments: 
October  16. 1986  (three  applications),  as 
supplemented  November  26  and 
December  5. 1986. 

Brief  description  of  amendments:  The 
amendiments  revised  the  licenses  to 
authorize  additional  time  to  complete 
sale  and  leaseback  transactions 
previously  authorized  by  the 
Commission  for  Arizona  Public  Service 
Company.  El  Paso  Electric  Company, 
and  Public  Service  Company  of  New 
Mexico. 

Date  of  issuance:  December  11. 1986. 

Effective  date:  December  11, 1986. 

Amendment  Nos:  11  and  6. 

Facility  Operating  License  Nos.:  NPF- 
41  and  NPF-61:  Amendments  revised 
the  licenses. 

Dated  of  initial  notice  in  the  Federal 
Register  November  5. 1986  (51  FR 
40275).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  11. 1986. 

No  significant  hazards  consideration 
comments  were  received:  No 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business,  Science  and  Technology 
Department,  12  East  McDowell  Road. 
Phoenix,  Arizona  85004. 

Arkansas  Power  &  Light  Co.,  Docket  No. 
50-^368,  Arkansas  Nuclear  One,  Unit  2, 
Pope  County,  AR 

Date  of  application  of  amendment: 
April  25. 1986. 

Brief  description  ofamendmenL  The 
amendment  revised  the  Technical 
Specifications  pertaining  to  the 
Refueling  Water  Tank  maximum 
solution  temperature,  the  periodic 
verification  of  moderator  temperature 
coefficient  and  the  minimum  shutdown 
margin  for  operating  Modes  1  through  4. 

Date  of  issuance:  December  11. 1986. 

Effective  date:  December  11. 1986. 

Amendment  No.:  81. 

Facility  operating  license  no.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  24. 1986  (51  FR 
33942  and  33943). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  11, 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Tomlinson  Library.  Arkansas 
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Tech  Umversity.  RusseDviUe.  Arkansas 
72801. 

Carolina  Power  ft  Light  Co..  Docket  No. 
50-324.  Brunswick  Steam  Electric  Plant, 
Unit  2,  Bnmswick  County.  NC 

Date  of  application  for  amendment: 
August  22. 1988. 

Brief  description  of  amendment  The 
amendment  revises  the  main  steam  line 
high  radiation  scram  and  isolation 
setpoints.  on  a  one  time,  short-term 
basis,  to  facilitate  test  injections  of 
hydrogen  into  the  reactor  coolant.  The 
test  is  scheduled  to  be  performed  in  late 
November  or  mid-December,  1988.  The 
test  is  expected  to  be  completed  within 
about  one  week  of  its  start. 

Date  of  issuance:  December  10, 1988. 

Effective  date:  December  10, 1988. 

Amendment  Na:  131. 

Facility  Operating  License  No.  DPR- 
62:  Amendment  revised  the  Tecluucal 
Specifications. 

Date  of  initial  ootice  in  Fadwal 
Register.  September  24. 1986  (51  FR 
33944)  The  Comiussion's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaiuatioo  dated 
December  10. 1986. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Umversity  of  North  Carolina  at 
Wibaiugton.  WilUaia  Madison  RandaU 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403-3297. 

ConuaooweaMi  Edisoo  Coopany. 
Docket  Nos.  STN  50-^54  and  STN  SO- 
455.  Byron  Station,  Units  1  and  2.  Ogle 
County,  IL 

Dote  of  application  for  amendments: 
August  13. 1986  and  August  27, 1988w 

Description  of  amendments:  Tbe 
amendment  approves  changes  to  the 
Technical  Specifications  that:  (1) 
Replaces  "86%  of  total  volume"  with 
"50%"  for  the  water  level  in  the  ultimate 
heat  sink  cooling  tower  basin:  (2) 
permits  a  crosslie  between  Units  1  and  2 
Class  I£  125-vdc  buses;  and  (3)  deletes 
two  pages  that  are  no  longer  effective. 

Date  of  issuance:  December  12. 1968w 

Effective  date:  December  12. 1986. 

Amendment  No.:  5. 

Facility  Operating  License  Nos.  DPR- 
37  and  DPRSO:  Amendments  revised 
the  Technical  Specifications. 

Dote  of  initial  notice  in  Fedond 
Register.  October  8. 1986  (50  FR  36084). 

The  Commtssion's  related  evahiation 
of  the  amendments  is  contained  in  a 
Safety  Evauatkm  dated  December  12. 
1986. 

No  significant  kazards  consideration 
conments  received:  No. 


Local  Public  Document  Room 
location:  Rockford  Public  Library,  215  N. 
Wyman  Street,  Rockford,  Illinois  61103. 

Commonwealth  Edison  Co.,  Docket  Nos. 
50-295  and  30-304.  Zion  Nuclear  Power 
Station.  Unit  Nee.  1  and  2.  Benton 
County,  IL 

Date  of  application  for  amendments: 
September  19. 1986. 

Brief  description  of  amendments: 
These  amendments  will  allow  one 
battery  charger  assigned  to  a  125  VJ3.C 
bus  of  a  unit  in  either  cold  shutdown  or 
refueling  to  be  used  to  fulfill  the  battery 
charger  operability  requirement  of  a 
D.C.  b«is  of  an  operating  unit.  These 
amendments  represent  granting  in  part 
and  denying  in  part  of  the  licensee's 
request.  Thki  one  time  change  will  be  in 
efftect  until  the  replacement  effort  is 
completed  or  until  January  31, 1987, 
whichever  comes  first.  The  Notice  of 
Denial  will  be  issued  later. 

Date  of  issuance:  December  8, 1988. 

Effective  data:  December  8, 1986. 

Aatemhaent  Nos.:  99  and  89. 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regiatar  October  22. 1986  (51  FR  37507]: 

Tbe  Coounisaioa's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  8, 
1986. 

No  significatnt  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  IHinois 
60085. 

Duke  Power  Co.,  Docket  Nos.  50-3C9 
and  50-370,  McGuira  Nuclear  Station. 
Units  1  and  2,  Mecklenburg  County,  NC 

Date  of  application  for  amendments: 
December  13. 1985. 

Brief  description  of  amendments:  The 
amendments:  (1)  Revise  the  reporting 
requirements  related  to  primary  coolant 
iodine  spikes,  (2)  delete  the  existing 
Technical  Specifications  fTS) 
requirements  to  shut  down  the  fodlity  if 
coolant  iodine  activity  limits  are 
exceeded  for  800  hours  in  a  12- month 
period,  and  (3)  clarify  the  sampling 
techniqae  to  allow  analysis  of  a  non- 
degassed  reactor  coolant  system  (RCS) 
sample  for  determination  oil  total 
8pe<^c  activity.  The  changes  in  items 
(1)  and  (2)  are  in  accordance  with  NRC 
Generic  Letter  No.  85-19  dated 
September  17. 1985. 

Date  of  issuance:  December  8. 1986. 

Effective  dote:  Decenber  8, 1986. 

Amendment  Noe.:  66  aiMi  47. 


Facility  Operating  License  Nos.  NPF- 
9  and NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  the  Federal 
Register  August  27. 1986  (51  FR  30571). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  8, 
1986. 

No  significant  hazards  consideration 
comments  received:  Na 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223. 

Duke  Power  Co.,  Dockets  Nos.  5IK-289, 
50-37*  and  50-387,  Oconee  Nuclear 
Stalkm,  Units  Noe.  1,  2  and  9,  Oconee 
County,  SC 

Date  of  application  for  amendments: 
August  27, 1988,  as  supplemented  on 
September  29, 198& 

Brief  description  of  amendments: 
These  amendments  revised  the  Station's 
common  Technical  Specifications  to  add 
operability  requirentents  of  monitors 
and  surveillance  itenu  required  by  the 
addition  of  the  radwasle  facility  at  the 
Oconee  Nuclear  Station.  The 
amendments  also  deleted  certain 
outdated  footnotes  with  tbe  gaseous 
process  and  efQueot  monitoring 
instrumentation. 

Dote  of  issuance:  December  17, 1986. 

Effective  date:  December  17,  l9e& 

Amendment  Nosj  152, 152  and  14a 

Facility  Operating  License  Nos.  DPR- 
38.  DFR-47  and  DPR-S5:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  w  the  Federal 
RegiilM:  October  8, 1988  (51  FR  38089) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  17, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  Co«mty  Library.  501 
West  Southbfoad  Street,  Walhaila, 
South  Carohna  29891. 

GPU  Nuclaar  Corp..  et  aL.  Docket  No. 
50-289,  Three  Mile  Island  Nudaar  ^ 

Station,  Unit  No.  1.  Oauphia  County.  PA  ' 

Dote  of  appficotion  for  amendment 
August  25, 1988,  as  revised  on  October  1. 
1988^ 

Brief  description  of  amendment  This 
amendment  added  Technical 
Specification  (TS)  requirements  for 
operation  and  testing  of  the  newly 
installed  Fuel  Handhng  Building  (FHB) 
Engineered  Safety  Featorea  (ESF)  Air 
Treatment  System.  Consequently, 
similar  requirements  previously  in  place 
for  the  Auxiliary  and  FHB  Air 
Treatment  System  were  changed  and/or 
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deleted  to  refiect  their  revised  accident 
mitigation  role.  The  FHB  ESF  Air 
Treatment  System  was  designed  and 
installed  to  protect  against  fuel  handling 
accidents.  As  such,  the  Auxiliary  and 
FHB  Air  Treatment  System  will  no 
longer  be  credited  for  mitigating  this 
type  of  accident.  TS  Design  Features 
were  changed  to  include  a  new  FHB 
release  point.  Additionally,  gaseous 
effluent  instrumentation,  sample,  and 
analysis  TS  requirements  were  added  to 
incorporate  the  FHB  ESF  Air  Treatment 
System.  Administrative  and  editorial 
changes  to  improve  clarity  and 
incorporate  newer  standards  were  also 
incorporated.  It  should  be  noted,  this 
amendment  only  partially  approved  the 
GPU  Nuclear  TS  change  request.  The 
request  to  delete  one  particular 
Auxiliary  and  FHB  Air  Treatment 
System  requirement  was  denied  and 
noticed  in  Federal  Register  accordingly. 

Date  of  issuance:  December  12, 1986. 

Effective  date:  December  12, 1986  and 
shall  be  implemented  within  60  days  or 
prior  to  fuel  movement. 

Amendment  No.:  122. 

Facility  Operating  License  No.  DPR- 
50:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  22, 1986  (51  FR  37511). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  12, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg. 
Pennsylvania  17126. 

GPU  Nuclear  Corp.,  et  al..  Docket  No. 
50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County,  PA 

Date  of  application  for  amendment 
February  1, 1985,  as  revised  September 
30, 1985. 

Brief  description  of  amendment  This 
amendment  provides  clarification  to 
existing  Technical  Specifications  to 
ensure  that  the  regulating  control  rod 
power  silicon  controlled  rectifier  (SCR) 
electronic  trips  are  trip  tested  monthly 
and  prior  to  startup.  Ilie  amendment 
also  provides  conditions  for  operability 
for  control  rod  drive  trip  breakers  and 
diverse  trip  devices,  and  the  regulating 
control  rod  power  SCR  electronic  trips. 

Date  of  issuance:  December  16, 1986. 

Effective  date:  December  16, 1986. 

Amendment  No.:  123. 

Facility  Operating  License  No.  DPR- 
SO: Amendment  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register  November  8, 1985  (50  FR 
46213).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  16, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Librarj'  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisbuig, 
Pennsylvania  17126. 

Indiana  and  Michigan  Electric  Co., 
Docket  Nos.  50-315  and  50-^18,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  MI 

Date  of  application  for  amendments: 
January  27, 1986. 

Brief  description  of  amendments:  The 
Technical  Specification  changes  add 
provisions  for  independent  testing  of  the 
undervoltage  and  shunt  trip  attachments 
and  make  one  editorial  change  to  delete 
statements  that  are  no  longer  used. 

Date  of  Issuance:  December  10, 1986. 

Effective  date:  December  10, 1986, 

Amendment  Nos.:  99  and  86. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Techical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12, 1986  (51  FR  8595) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  10, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Long  Island  Lighting  Co.,  Docket  No.  50- 
322,  Shoreham  Nuclear  Power  Station, 
Suffolk  County,  NY 

Date  of  application  for  amendment 
January  20, 1988. 

Brief  description  of  amendment  This 
amendment  eliminates  the  Technical 
Specification  requirement  for  performing 
a  monthly  sampling  and  an  analysis  for 
dissolved  and  entrained  gases  if  no 
waste  batch  of  liquid  effluents  is 
released  during  the  month.  It  also 
corrects  an  error  in  the  basis  for  the 
location  of  the  control  milk  sample  in 
the  radiological  environmental 
monitoring  program. 

Date  of  Issuance:  December  9, 1986. 

Effective  date:  December  9, 1986. 

Amendment  No.:  4. 

Facility  Operating  License  No.  NPR- 
36:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  26, 1986  (51  FR  10463) 


The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  9, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Shoreham-Wading  River  Public 
Library,  Route  25A,  Shoreham,  New 
York  23212. 

Maine  Yankee  Atomic  Power  Co., 
Docket  No.  50-309,  Mame  Yankee 
Atomic  Power  Station,  Lincoln  County, 
ME 

Date  of  application  for  amendment 
January  29, 1986,  as  supplemented  July 
29. 1986  and  August  28, 1986. 

Brief  description  of  amendment  The 
amendment  deleted  the  definition  of 
containment  intergrity  in  the  Definitions 
Section  of  the  TS  since  the  definition 
appears  in  the  actual  TS  concerning 
containment  integrity;  clarifies  sections 
of  the  TS  by  restating  TS  where 
appropriate:  corrects  typographical 
errors;  and  deletes  certain  requirements 
which  are  included  in  other  portions  of 
theTS. 

Date  of  Issuance:  December  11, 1986. 

Effective  date:  December  11, 1988. 

Amendment  No.:  91. 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  22, 1988  (51  FR  37502 
at  37516). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  11, 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
West,  Wiscasset,  Maine. 

Mississippi  Power  ft  Light  Co.,  Middle 
South  Energy,  Inc.,  South  Mississippi 
Electric  Power  Assoc.,  Docket  No.  50- 
416,  Grand  Gulf  Nuclear  Station,  Unit  1. 
Claiborne  County,  MS 

Date  of  application  for  amendment 
September  12, 1986  as  supplemented 
November  7, 1988. 

Brief  description  of  amendment 
Changes  License  Condition  2.C(25)(b)  by 
adding  maintenance  and  surveillance 
requirements  for  the  Transamerica 
Delaval,  Inc.  emergency  diesel 
generators. 

Date  of  Issuance:  December  9, 1986. 

Effective  dote:  December  9, 1996. 

Amendment  No.:  26. 

Facility  Operating  License  No  NPF- 
29:  This  amendment  revised  the 
Operating  License. 
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Date  of  initial  notice  in  Federal 
Register  October  8. 1988  (51  FR  36097) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  a  1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Nebraska  Public  Power  District.  Docket 
No.  50-298.  Cooper  Nuclear  Station, 

Nemaha  County,  NE 

Date  of  amendment  request: 
September  17, 1988. 

Brief  description  of  amendment:  The 
amendment  changes  the  technical 
Specifications  to  incorporate  the  Cycle 
11  reload  operating  limitations. 

Date  of  issuance:  December  9. 1986. 

Effective  date:  December  9, 1986. 

Amendment  Noj  108. 

Facility  Operating  License  No.  DPR- 
62:  Ameiidment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  a  1986  (51  FR  36099). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  9, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Public  Service  Co.  of  Colorado,  Docket 
No.  50-267.  Fort  St.  Vrain  Nuclear 
GeneratiDg  Station,  PlatteviUa.  CO 

Date  of  application  for  amendment 
May  22, 1986. 

Brief  description  of  amendment:  The 
proposed  change  to  the  Technical 
SpeciHcations  incorporates  a  new 
requirement  which  will  allow  the 
perfonnance  of  Xenon  Stability  testing. 
The  purpose  of  the  testing  ia  to  show 
that  power  perturbations  will  be 
dampened. 

Date  of  issuance:  December  15, 1986. 

Effective  date:  December  15. 1986. 

Amendment  No.:  49. 

Facility  Operating  License  No.  DPR- 
34:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  July  3, 1985  (50  FR  27508).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  15, 198is. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Greeley  PubHc  Library,  Qty 
Comlex  Building.  Greeley,  Colorado. 


Southern  Califomij  Edison  Co..  et  al.. 
Docket  Nos.  5&-361  and  50-362.  San 
Onofra  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County.  CA 

Date  of  application  for  amendment: 
June  13.  and  August  28. 1986,  as 
supplemented  by  letter  dated  November 
4,1986. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  concerning:  (1)  The  fuel 
handling  aree  vent  gaseous  airborne 
radiation  monitor  and  (2)  the  minimum 
capacity  of  the  refueling  machine  and 
the  corresponding  overload  cutoff  limit 

Date  of  issuance:  December  12. 1986. 

Effective  date:  December  12. 1988.  to 
be  implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  56  and  45. 

Facility  Operating  License  Nos.  NPF- 
tO  and  NPF-I5:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  8. 1986  (51  FR  36104 
and  51  FR  36105). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  IZ 
1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California  at  Irvine,  Irvine,  California 
92713. 

Washington  PubUc  Power  Supply 
System,  Docket  No.  50-397,  WNP-2, 
Richland,  WA 

Date  of  amendment  request  August 
18.1986. 

Brief  description  ofamendmenL  This 
amendment  revised  Section  3.4.3.8. 
(Turbine  Overspeed  Protection  System) 
of  the  WNP-2  Technical  Specifications 
by  changing  the  turbine  valve  test 
interval  from  weekly  to  monthly. 

Date  of  Issuance:  December  11, 1988. 

Effective  date:  December  11, 1986. 

Amendment  No.:  34. 

Facility  Operating  License  No.  NPF-- 
21:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  the  Federal 
Register  September  24. 1966  (51  FR 
33960). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  11. 
1986.  < 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland, 
Waahingtoa  99352. 


Washingtoa  Public  Power  Supply 
System.  Docket  No.  5»-M7,  WNP-2, 
Richland.  WA 

Date  of  amendment  request  January 
31.1968. 

Brief  description  of  amendment  This 
amendment  revises  Section  3.4.6.1 
(Pressure/Temperature  Limits)  of  the 
WNP-2  Technical  SpeciRcations  by 
shifting  the  relationships  in  the 
pressure/ temperature  curves.  Figures 
3.4.5.1-1  and  3.4.8.1-2.  30*P  higher  at  20% 
of  the  preservice  hydrostatic  test 
pressure.  This  change  is  in  compliance 
with  the  requirements  of  paragraph 
IV.A.2  of  Appendix  G  to  10  CFR  PaH  50. 

Date  of  issuance:  December  17, 1986. 

Effective  date:  December  17, 1986. 

Amendment  No.:  35. 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revises  the  license. 

Date  of  initial  notice  in  the  Federal 
Registar  August  27. 1986  (51  FR  30683). 

The  Commission's  related  evaluation 
of  the  amendn>ent  is  contained  in  a 
Safety  Evaluation  dated  December  17, 
1986. 

No  Significant  Hazards  Consideration 
coBsments  received:  Na 

Local  Public  Document  Room 
location:  Richland  Public  Library.  Swift 
and  Northgate  Streets^  Richland. 
Washington  90352. 

Dated  at  Belhesda,  Maryland  this 
Dec«fnt>er  22.  IMS. 

Fur  the  Nuclear  Regulatory  Commissioa 
RebeH  M.  BenMTO, 
Director.  Division  of  BWR  Licensing. 
|FR  Doc.  86-29168  Filed  l»-29-ae:  8:45  am] 

BILUNO  CQOe  7SMM)1-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Northwest  Conaarvation  and  Electric 
Power  Plan;  Model  Conservation 
Standarda;  Extandad  Commant  Parlod 
on  Naw  Construction  at  Fadaral 
Facilities  and  on  Surcharge 
Racommandatten  for  Space  Heat 
Convarskm  Standards 

AQENCv:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

action:  Notice  of  extended  opportimity 
to  comment  regarding  model 
conservation  standards  for  new 
construction  at  federal  agency  facihties 
and  regarding  a  surcharge 
recommendation  for  spece  heating 
conversion  standards. 

SUMMAlir.  On  April  27. 1083.  the  Pacific 
Northwest  Electric  Power  and 
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Conservation  Planning  Council  (Council) 
adopted  a  Northwest  Conservation  and 
Electric  Power  Plan  (Plan)  including 
model  conservation  standards  (MCS)  (48 
FR  24493,  June  1, 1983).  On  December  4. 
1985.  the  Council  adopted  amendments 
to  the  MCS  (51  FR  7364.  March  3. 1986) 
which  were  later  incorporated  in  the 
1988  plan  amendments  (51  FR  16239, 
May  1, 1986).  On  November  20. 1986,  the 
Council  published  proposed 
amendments  to  the  MCS  for  new 
residential  and  commercial  construction 
and  announced  a  heating,  comment  and 
consultation  schedule  (51  FR  42031).  The 
Council  is  now  extending  the  comment 
period  on  two  issues  involved  in  the 
current  MCS  amendment  process:  (1) 
MCS  for  new  construction  at  federal 
facilities  and  (2)  whether  there  should 
be  a  surcharge  recommendation  for 
space  heating  conversion  standards. 
DATES  AND  ADDRESSES:  Written 

comments  regarding  proposed 
amendments  involving  MCS  for  new 
construction  at  federal  agency  facilities 
and  whether  there  should  be  a  surcharge 
recommendation  for  space  heating 
conversion  standards  should  be 
received  in  the  Council's  central  office 
no  later  than  5:00  p.m.  Friday,  February 
13, 1987.  The  period  for  oral  public 
comment  and  consultation  sessions  will 
continue  through  5.00  p.m.  Friday, 
February  13, 1987. 

The  Council  will  also  accept  oral 
comment  at  its  February  11-12, 1987 
meeting.  The  Council  expects  to  take 
final  action  on  this  portion  of  the 
proposed  MCS-related  amendments  at 
its  March  11-12. 1987  meeting. 

Guidelines  for  Submitting  Written 
Comments 

1.  All  written  comments  must  be  sent 
to  the  Council's  central  office,  Attn: 
Dulcy  Mahar,  Director  of  Public 
Information  and  Involvement.  850  S.W. 
Broadway,  Suite  1100,  Portland.  Oregon 
97205  and  must  be  received  by  5:00 
Friday,  February  13, 1987.  Comments 
received  after  that  date  will  not  be 
considered. 

2.  Comments  should  be  clearly 
marked  "Comments  on  Model 
Conservation  Standards  for  Federal 
Agency  Customers"  and  "Comments  on 
Subcharge  Recommendation  for 
Conversion  Standards." 

3.  Written  comments  should  be 
specific  and  concise. 

4.  If  appropriate,  submit  a  "marked 
up"  copy  of  the  proposed  MCS  (or 
appropriate  sections)  indicating 
suggestions  and/or  revisions.  Suggested 
deletions  should  be  lined  out  and  placed 
in  parentheses.  Suggested  new  language 
should  be  imdeilined. 


5.  Please  type  (double-space) 
comments,  if  possible.  Use  only  one  side 
of  the  paper. 

6.  Provide  ten  (10)  copies  of  all 
comments  and  supporting  materials  if  at 
all  possible. 

Additional  Consultations 

Individuals  or  groups  wishing  to 
discuss  these  portions  of  the  proposed 
MCS  rule,  in  addition  to  commenting  at 
the  February  11-12. 1987  Council 
meeting  and  submitting  written 
comments,  may  contact  the  central  or 
state  offices  of  the  Council  listed  below. 
To  the  extent  that  schedules  allow, 
consultations  will  be  held  upon  request 
until  the  end  of  the  comment  period  at 
5:00  p.m.  Friday,  February  13. 1987. 

Central  Office.  Attn:  Ruth  Curtis,  850  S.W. 
Broadway.  Suite  TlOO,  F»orriand,  Oregon 
97206  (503)  222-5161,  1-800-222-3355 
(regional  U»ll-fre«),  1-800-452-2324  (Oregon 
toll-free) 

Idaho  Council  Ofrice.  Attn:  Betii  Heinrich. 
Statehous*  Mail:  Towers  Building.  450 
West  Stale.  Boise,  Idaho  83720  (208)  334- 
2856 

Montana  Council  Office,  Attn:  Tern  Wilner. 
Capitol  Station.  Helena,  Montana  59620 
(406)  444-3852 

Oregon  Council  Office.  Attn;  )udi  Hertz.  505C 
State  Office  Building.  1400  S.W.  Fifth 
Avenue,  Portland,  Oregon  97201  (503)  229- 
5171 

Western  Washington  Council  Office.  Attn: 
Tesa  Nosbush.  Olympic  Tower  Building. 
Suite  70a  217  Pine  Street,  Seattle. 
Washington.  98101  (206)  464-6519 

Eastern  Washington  Council  Office.  Attn: 
Carol  McAllister.  Eastern  Washington 
University,  Anderson  Hall  »34.  North  9th 
and  Elm  Street,  P.O.  Box  B,  Cheney, 
Washington  99004  (509)  359-7352. 

FOa  FIMTNER  INFORSIATION  CONTACT: 

Dulcy  Mahar.  Director  of  Public 
Information  and  Involvement,  at  the 
address  and  telephone  numbers  listed 
above  for  the  Council's  central  office  in 
Portland.  Oregon. 

SUPPLEMENTARY  INFORIMATION:  On 

November  13. 1986,  the  Council  decided 
to  initiate  an  amendment  process  to 
consider  amending  the  current  model 
conservation  standards  for  new 
residential  and  commercial  construction 
and  to  re-examine  the  surcharge 
recommendation.  On  November  14, 
1986,  interested  parties  were  notified  by 
letter  concerning  this  amendment 
process,  and  notice  of  this  process  was 
published  in  the  Federal  Register  (51  FR 
42031.  November  2a  1986).  Public 
hearings  on  the  proposed  amendments 
were  held  in  the  four  northwest  states. 
Written  comments  postmarked  by 
December  22. 1988  were  accepted,  and 
oral  public  comment  and  consultation 


sessions  will  continue  through  January 
9.1987. 

Independent  of  this  amendment 
process,  the  Council  received  three 
petitions  to  enter  rulemaking  to  add  to 
or  amend  the  MCS.  CASE  (Citizens  for 
an  Adequate  Supply  of  Energy)  filed  two 
petitions:  One  asking  for  model 
conservation  standards  for  Bonneville's 
direct  service  industry  (DSl)  customers, 
and  the  other  asking  for  model 
conservation  standards  for  Bonneville's 
federal  agency  customers.  The  Natural 
Resources  Defense  Council  (NRDC)  and 
Northwest  Conservetion  Act  CoaUtion 
(NCAC)  petitioned  the  Council  to  revise 
the  model  conservation  standards  for 
new  commercial  buildings,  to  adopt 
model  conservation  standards  for 
residential  weatherization  programs, 
and  to  restore  the  surcharge 
recommendation  for  space  heating 
conversation  standards. 

The  Council  took  action  on  these 
pefitionsat  its  December  11, 1986     ' 
meeting.  It  deferred  action  on  CASE'S 
petition  for  MCS  for  the  DSIs  and  on 
NRDC/NCACs  petiUon  for  MCS  for 
residential  weatherization.  It  granted 
the  request  of  NRDC/NCAC  to  update 
the  commercial  MCS  new  buildings, 
with  the  understanding  that  this  will  be 
a  single  integrated  process  on  a 
schedule  to  be  developed  later.  The 
Council  also  acknowledged  that  the 
current  MCS  amendment  process 
addresses  exemptions  from  the  lighting 
budgets  of  the  commercial  MSC. 

At  its  December  11. 1986  meeting,  the 
Council  also  clarified  that  the  current 
MCS  amendment  process  addresses  the 
issue  of  whether  conversion  standards 
should  include  a  surcharge 
recommendation.  However,  in  order  that 
this  issue,  also  raised  in  NRDC/NCACs 
petition,  could  receive  more  attention, 
the  Council  extended  the  deadline  for 
submitting  written  comments  and 
holding  consultations  on  the  issue  of 
surcharge  for  space  heating  conversion 
standards. 

Similarly,  the  Council  clarified  that 
the  current  MCS  amendment  process  on 
new  construction  encompasses  the  issue 
of  MCS  for  new  residential  and 
commercial  buildings  at  federal  agency 
facilities.  However,  in  order  to  assure  a 
full  airing  of  this  issue  raised  in  CASE'S 
petition,  the  Council  extended  the 
deadline  for  submitting  written 
comments  and  holding  consultations  on 
the  issue  of  MCS  for  federal  agency 
customers.  Further,  the  Council 
committed  to  assess  the  conservation 
potential  of  existing  buildings  and  other 
electricty  uses  at  federal  agency 
facilities  as  part  of  the  next  major  Power 
Plan  revision. 
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Although  the  issues  of  whether  there 
should  be  a  conversion  surcharge  and 
MCS  for  new  construction  at  federal 
agency  facilities  are  addressed  in  the 
current  MCS  amendment  process,  the 
Council  invites  additional  comment  on 
these  two  issues  so  that  they  receive  the 
airing  sought  by  the  petitioners.  The 
Council  emphasizes  that  this  extended 
comment  period  is  limited  to  these  two 
issues.  The  written  comment  period  for 
the  remaining  issues  in  the  current  MCS 
amendment  process  closed  with 
comments  postmarked  by  December  22. 
1986,  although  consultations  will 
continue  through  January  9. 1987. 

Proposed  Amendments  t' 

The  portion  of  the  proposed  rule  in  the 
current  MCS  amendment  process  which 
addresses  conversion  standards  is  as 
follows: 

The  Model  Conservation  Standard  for 
Buildings  Converting  to  Electric  Space 
Conditioning 

The  Council's  Model  Conservation 
Standard  for  residential  and  commercial 
buildings  converti.ig  to  electric  space 
conditioning  is  that  state  or  local 
governments  or  utilities  should  take  actions 
through  codes,  alternative  programs  or  a 
combination  thereof  to  achieve  electric 
power  savings  from  buildings  which  convert 
to  electric  space  conditioning.  These  savings 
should  be  comparable  to  those  savings  that 
would  be  achieved  if  each  building  coverting 
to  electric  space  conditioning  were  upgraded 
to  Include  all  regionally  cost-effective 
electricity  conservation  measures.  Although 
the  conversion  standard  is  highly 
recommended,  the  Council  is  not 
recommending,  at  this  time,  that  a  surcharge 
be  imposed  for  failure  to  act  accordingly. 

In  the  extended  comment  period  on 
MCS  for  federal  agency  facilities,  the 
Council  will  consider  the  addition  of  an 
action  plan  item  which  would  be  as 
follows: 

Proposed  Federal  Agencies  MCS 

Bonneville  should  work  with  federal 
agencies  within  the  region  toward  the  goal  of 
achieving  the  Council's  MCS  in  all  new 
buildings  built  by  federal  agencies  in  the 
region  and  in  all  buildings  being  converted  to 
electric  heat  by  federal  agencies  in  the 
region.  In  undertaking  this  task.  Bonneville 
should  recognize  existing  authorities  of 
federal  agencies  and  should  familiarize  itself 
with  the  recently  proposed  standard  for  new 
federal  residential  buidings  published  by  the 
U.S.  Department  of  Energy  (August  20, 1986     • 
Federal  Register)  and  with  the  proposed 
standard  for  federal  commercial  buildings 
which  USDOE  is  scheduled  to  publish  at  a 
later  dale. 
Edward  Sheets, 
Executive  Director. 
[FR  Doc.  86-29129  Filed  12-29-86;  8:45  am) 
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POSTAL  RATE  COMMISSION 
(Docket  No.  C84-1;  Docket  No.  C87-2I 

ANPA  Complaint  Relating  to  Detactied 
Address  Labels  Used  With  Certain 
Third-Class  MaU 

agency:  Postal  Rate  Commission. 
action:  Notice  and  order. 

summary:  Notice  is  hereby  given  that 
Commission  Order  No.  733  makes 
certain  determinations  with  respect  to  a 
complaint  filed  by  the  American 
Newspaper  Publishers  Association 
regarding  detached  address  labels  used 
in  connection  with  the  delivery  of 
certain  third-class  mail.  These 
determinations  have  the  effect  (1)  of 
creating  a  new,  separate  docket  (No. 
C87-2)  to  consider  matters  raised  in 
ANPA's  December  15. 1986  filing;  (2)  of 
superseding  and  terminating  Docket  No. 
Cd4-1;  and  (3)  of  setting  new  deadlines 
for  certain  filings  by  various  parties. 
DATES:  The  Postal  Service's  answer  to 
the  Docket  No.  C87-2  complaint  is  due 
January  14. 1987.  ANPA's  statement  of 
intention  to  provide  evidence  is  due 
January  28. 1987.  Statements  from  other 
parties  who  believe  issues  in  Docket  No. 
C87-2  require  an  evidentiary  hearing  are 
also  due  January  28, 1987. 
FOR  FURTHER  INFORMA'nON  CONTACT 
Stephen  L  Sharfman.  Assistant  General 
Counsel.  Postal  Rate  Commission.  1333 
H  Street  NW.,  Suite  300,  Washington, 
DC  20268-0001;  telephone  (202)  789- 
6820, 

SUPPLEMENTARY  INFORMATION:  Having 
considered  comments  filed  by  various 
parties  in  connection  with  recent  motion 
practice  related  to  the  detached  label 
complaint  of  the  American  Newspaper 
Publishers  Association  (*NPA),  the 
Commission  issues  OrderWo.  733  (Order 
Giving  Notice  of  Complaint  Superseding 
Docket.  No.  C84-1).  The  Order,  which 
appears  with  this  notice,  relates  a  brief 
procedural  history  of  Docket  No.  C84-1, 
Complaint  of  ANPA  Respecting  Use  of 
Detached  Address  Labels  with  Third- 
Class  Bulk  Regular  Rate  Flats,  notes 
ANPA's  recent  amendment  of  its 
complaint,  and  finds  that  the  amended 
complaint  supercedes  the  original 
detached  label  complaint.  It  also  finds 
that  certain  changed  circumstances 
warrant  evaluation  of  the  issues  now 
presented  by  ANPA  in  a  new.  separate 
docket.  Accordingly,  the  Order 
terminates  Docket  No.  C84-1,  creates 
new  Docket  No.  C87-2  and  sets 
deadlines  for  various  filings  by  ANPA, 
the  Postal  Service  and  other  parties.  As 
noted  in  the  Order,  the  general  subject 
matter  of  the  two  complaint  dockets  is 
the  same,  but  the  relief  sought  by  ANPA 


and  the  supporting  rationale  in 
superseding  Docket  No.  C87-2  differ 
from  Docket  No.  C84-1. 

This  notice  serves  to  direct  other 
persons  or  parties  whose  interests  might 
be  affected  by  the  Commission's 
determinations  to  Order  No.  733  and  to 
other  related  documents  on  file  at  the 
Commission. 

(Docket  Nos.  C84-1  and  Docket  No.  C87-2: 
Order  No.  733) 

ANPA  Complaint  (Use  of  Detached 
AddreM  Labels);  Order  Giving  Notice  of 
Complaint  Superseding  Docket  No.  C84- 
1 

Issued:  December  19. 1966. 

Before  Commissioners:  Janet  0.  Steiger. 
Chairman:  Bonnie  Guiton,  Vice  Chairman: 
John  W.  Crutcher  Henry  R.  Folsom:  Patti 
Birge  Tyson. 

Docket  No.  C84-1  was  initiated  when 
the  American  Newspaper  Publishers 
Association  (ANPA)  filed  a  Complaint 
Respecting  Use  of  Detached  Address 
Labels  With  Third-CIass  Bulk  Regular 
Rate  Flats  on  October  4. 1983.  Order  No. 
559.  issued  April  9. 1984.  suspended 
proceedings  on  this  complaint  to  allow 
parties  to  pursue  settlement 
negotiations.  The  case  has  been  largely 
dormant  since  that  time.  On  October  8. 
1986.  the  Postal  Service  filed  a  motion  to 
dismiss  Docket  C84-1  for  lack  of 
prosecution.  ANPA  filed  an  opposition 
to  the  Postal  Service  motion. 

On  December  15. 1986  ANPA  filed  a 
motion  to  amend  its  revised  complaint. 
ANPA  states  the  purpose  of  its  amended 
complaint  is  to  narrow  the  focus  of  the 
proceeding  thereby  conserving  the 
resources  of  the  Commission,  the  Postal 
Service  and  intervening  parties.  We  find 
that  the  complaint  filed  by  ANPA  on 
December  15.  supersedes  the  complaint 
filed  in  October  1983.  The  general 
subject  matter  of  the  two  complaints  is 
the  same,  the  use  of  detached  mailing 
labels  with  third-class  bulk  rate  regular 
flat  mail,  even  though  the  relief  sought  is 
different,  as  are  parts  of  the  legal 
rationale  mentioned  in  the 
accompanying  motion. 

When  Docket  No.  C84-1  was 
suspended,  several  motions  were 
pending  which  turn,  at  least  in  part,  on 
matters  which  would  be  changed  to 
some  extent  by  the  amendment  ANPA 
has  presented.  Additionally,  since  the 
initial  complaint  was  filed,  an  omnibus 
rate  case  has  been  decided  and  several 
changes  have  been  made  to  Postal 
Service  regulations  which  control 
detached  label  mailing  practices. 

To  address  the  issues  raised  by  ANPA 
in  the  context  of  the  existing  record  in 
Docket  C84-1  would  be  unnecessarily 
confusing.  We  find  that  clarity  and 
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understanding  would  be  aided  if  any 
evaluation  of  the  issues  now  presented 
by  ANPA  is  conducted  in  a  separate, 
new  docket  Therefore  we  will  establish 
a  new  complaint  docket  to  consider  the 
complaint  filed  by  ANPA  on  December 
15. 1986. 

ft  is  well  within  our  authority  to 
manage  our  docket  efficiently  to 
estabUsh  a  new  case  limited  to  the 
issues  ANPA  now  wishes  to  present 
City  of  San  Antonio  v.  C.A.B.  374  F.2d 
326  (1967).  Since  we  had  yet  to  exercise 
our  discretion  on  whether  C84-1 
warranted  hearings  pursuant  to  39 
U.S.C.  3662,  no  party  is  disadvantaged 
by  the  establishment  of  a  successor, 
more  focused,  docket. 

Postal  Service  should  provide  its 
answer  pursuant  to  rule  84  on  or  before 
January  14. 1987.  The  document  filed 
with  this  complaint,  titled  Motion  for 
Leave  to  Amend  Complaint,  wilf  be 
made  a  part  of  this  new  docket  and 
treated  as  a  further  statement  of  the 
reasons  for  filing  the  new  complaint  In 
providing  an  answer  to  the  December  15 
complaint  Postal  Service  need  not 
answer  statements  presented  in  this 
additional  explanatory  filing. 

ANPA  has  requested  the  Commission 
to  hold  proceedings  in  conformity  with 
39  U.S.C.  3624,  which  provides  that  the 
Commission  shall  not  issue  a 
recommended  decision  witfiout 
providing  the  opportunity  for  a  hearing 
on  the  record.  ANPA  has  not  indicated 
whether  it  wishes  to  make  an 
evidentiary  presentation  in  support  of  its 
complaint  or  whether  it  believes  that 
the  question  it  raises  can  be  resolved 
without  evidentiary  hearings.  The  scope 
of  matters  in  controversy  will  not  be 
fully  known  until  after  Postal  Service 
provides  its  answen  however.  ANPA  is 
directed  to  fde  a  statement  indicating 
whether  it  desires  an  evidentiary 
hearing,  the  nature  of  the  evidence  it 
would  present  at  such  a  hearing,  and  the 
date  when  such  evidence  can  be  filed 
with  the  Commission.  This  material  will 
be  due  January  28, 1987.  two  weeks  after 
Postal  Service  is  to  file  its  answer. 

Because  this  new  compJaint 
supersedes  an  existing  docket  all  those 
who  have  participated  in  Docket  Cd4-1 
will  have  intervenor  status  in  new 
Docket  C87-2.  Thus  no  aew  notices  of 
Intervention  are  required  &om  parties 
who  have  intervened  in  C84-1.  Any 
party  other  than  ANPA  which  believes 
that  resolution  requires  evidentiary 
hearings  should  fUe  a  statement  to  that 
effect  by  Jaauary  28. 1987,  describing  the 
factual  issues  which  require  evidentiary 
presentations. 

It  is  ordered: 

1.  The  American  Newspaper 
Publishers  Association  Ajnendcd 


Complaint  Respecting  Use  of  Detached 
Address  Cards  with  Third  Class  Bulk 
Regular  Rate  Flats  shall  be  docketed  as 
C87-2. 

2.  Docket  C87-2  shall  supersede 
Docket  C84-1. 

3.  Docket  C84-1  is  terminated. 
Pending  motions  in  that  docket  are 
denied  as  moot  without  prejudice  tp_ 
presenting  substantive  arguments 
contained  therein  in  other  dockets. 

4.  Postal  Service  answer  to  the 
complaint  ia  Docket  C87-2  is  due 
January  14, 1987. 

5.  ANPA  will  provide  a  statement  of 
its  intentton  to  provide  evidence  on 
January  28. 1967. 

8.  Parties  which  believe  that  factual 
issues  requiring  an  evidentiary  hearing 
are  present  in  this  case  shall  file  a 
statement  to  that  effect  by  January  28, 
1987. 

By  the  Commission. 
Cyril  |.  PIttack. 
Acting  Secretary. 
(FR  Doc.  86^23201  Filed  U-2»-86i  8:45  am] 

BlUJNa  COM  77U.«1Ht 


SECUPflTIES  AND  EXCtMNGE 

FofRM  Und«r  Review  by  CMfIc*  •! 
MansfMMnl  and  I 


Ageacy  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142 

Upon  Written  Request,  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs  and  lafbrmation  Services,  450 
Fifth  Street.  NW..  Washington,  DC 
20549 

Extension 

Rules  8b-l  Through  8l>-32fl7  CFR 
270Mk-l  Through  8b-32j 

File  No.  270-135 

Notice  ia  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1960 
(44  U.S.C.  3501  0t  $eq.].  the  SecuhUes 
and  Exchange  Commission  has 
suboutted  for  extension  of  OMB 
approval  Rules  8t>-l  through  tf>-32.  a 
family  of  rules  under  Section  8b  which 
provides  standard  instructions  for  filing 
registration  statements  under  the 
Investment  Company  Act  of  194a 

Comments  should  be  submitted  to 
OMB  Desk  Officer:  Robert  NeaL  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Room  3235  NEOB,  Washiogtoo,  DC 

zasoa. 


Dated:  December  17, 19M. 
JonathMi  G.  Kate. 

Secretary. 

(FR  Doc.  86-29197  Filed  12-29-86:  8:45  am{ 

■lUJNa  CODE  W1»«MS 

Self-R«oulBtory  OfianiMrtiaM; 

AppHcations  of  Boston  Stock 

Exctiange,  Inc.  for  UnUaladTftadtaio 
Privileges  and  of  Opportunity  lor 
Hearina 

December  19, 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Aristech  Chemical  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-0463) 
Affiliated  Publications,  hic. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-9464) 
Franklin  Resources,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-«465) 
Cateret  Savings  Bank 
Common  Stock,  $.01  Par  Value  (File 
No.  7-9466) 
Gelco  Corporation 

Depository  Receipts  (File  No.  7-8467) 
Intemiedics,  Inc. 
Common  Stock,  Par  Value  $0.10  (File 
No.  7-0487) 
MEI  Diversified.  Inc. 
Common  Stock.  Par  Value  $005  (File 
No.  7-9468) 
Reebok  International,  Ltd 
ConunoD  Stock.  $.01  Par  Value  (File 
No.  7-9479) 
Turner  Broadcasting  Systems 
Common  Stock.  112S  Par  Value  (File 
No.  7-0470) 
UNUM  Corporation 
Common  Stock,  llO  Par  Value  (File 
No.  7-0471) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
tfie  cohsoKdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  13, 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  ^ould  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applieations  if  it  finds. 
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based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  lo  delegated 
authority. 

lonathMi  G.  Katz, 

Secretary 

(FR  Doc.  66-29198  Filed  12-:»-86:  8:45  am) 

BIUJNG  COOC  MIO-OI-M 


Setf-Regulatory  Organizations; 
Applications  of  Philadelphia  Stock 
Exchange,  Inc.  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing 

December  19. 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchanqe  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Boston  Celtics  Limited  Partnership 

Units  of  Limited  Partnership  Interests 
(File  No.  7-9460) 
Medtronic  Inc. 

Common  Stock.  $0.10  Par  Value  (File 
No.  7-9461) 
NCNB  Corporation 

Common  Stock,  $.250  Par  Value  (File 
No.  7-9462) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  13, 1986, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  86-29199  Filed  12-29-86;  8:45  am] 

KUJNQ  CODE  M10-01-M 


[ReL  No.  IC-154«4;  812-6516) 

Rightime  Fund,  Inc.;  Application  For 
Exemption 

AOENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
date:  December  17, 1988. 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940"). 

appucant:  The  Rightime  Fund,  Inc. 

RELEVANT  1040  ACT  SECTIONS: 

Exemption  requested  under  section  6(c) 
from  section  19(b)  and  Rule  19b-l. 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  to  allow  monthly 
distributions  of  long-term  capital  gains 
realized  by  its  series.  The  Rightime 
Government  Securities  Fund  ("Series") 
from  options  on  Government  Securities 
(hereinafter  defmed)  and  Futures 
Contracts  (hereinafter  defmed). 
FILING  DATE:  The  application  was  filed 
on  October  28, 1988,  and  amended  on 
December  16, 1988. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  no  later  than 
5:30  p.m.,  on  January  12. 1987.  Request  a 
hearing  in  writing  giving  the  nature  of 
your  interest,  the  reasons  for  the 
request,  and  the  issues  contested.  Serve 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
Secretary,  SEC,  along  with  proof  or 
service  by  affidavit,  or,  for  lawyers,  by 
certificate.  Request  notiHcation  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary,  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington.  DC  20549; 
Applicant.  The  Benson  East  Office 
Plaza,  Jenkintown,  PA  19046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Staff  Attorney  Meryl  Dewey  (202)  272- 
3038  or  Special  Counsel  H.  R.  Hallock. 
Jr.  (202)  272-303  (Division  of  Investment 
Management). 

SUPPI^MENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  25&-4300). 

APPUCANT'S  REPRESENTATIONS: 

1.  Applicant  is  registered  as  a 
diversified,  open-end,  management 
investment  company  authorized  to  offer 
shares  in  series. 

2.  The  Series"  investment  objective  is 
to  provide  its  shareholders  with  a  high 


current  return  which  it  pursues  by  (i) 
investing  in  debt  obligations  issued  or 
guaranteed  by  the  U.S.  Government,  its 
agencies  or  instrumentalities  or 
instruments  secured  by  such  securities 
and  by  investing  in  and  earning 
premiums  from  transactions  involving 
related  options,  futures  and  options  on 
futures:  (ii)  writing  covered  call  options 
and  secured  put  options;  (iii)  purchasing 
put  options;  and  (iv)  entering  into 
closing  purchase  and  sale  transactions 
with  respect  to  certain  of  such  options 
(all  of  the  foregoing  collectively, 
"Government  Securities").  The  Scries 
may  enter  into  contracts  for  the 
purchase  or  sale  of  future  delivery  of 
fixed  income  securities  ("Futures 
Contracts").  The  Series  also  intends  to 
purchase  and  write  options  to  buy  or 
sell  Futures  Contracts.  Further,  the 
Series  is  authorized  to  lend  certain 
Government  Securities  and  enter  into 
repurchase  agreements  with  the  sellers 
of  such  securities. 

3.  The  Series  will  pay  dividends  from 
net  investment  income  monthly. 
Distributions  of  net  short-term  capital 
gains  from  options  transactions  and  net 
short-term  capital  gains  from  other 
sources  will  be  made  monthly. 
Distributions  of  any  net  long-term 
capital  gains  realized  on  sales  of 
investments  will  be  distributed 
annually. 

4.  Under  the  1984  amendments  to 
section  1256  of  the  Internal  Revenue 
Code,  60%  of  th&gain  or  loss  with 
respect  to  option  premiums  on 
Government  Securities  and  Futures 
Contracts  is  now  treated  as  long-term, 
rather  than  short-term,  capital  gain  or 
loss.  Section  1256  was  amended  to 
eliminate  certain  tax  abuses  relating  to 
the  realization  of  short-term  capital 
losses  from  options  transactions  and 
there  is  no  evidence  that  Congress 
intended  to  limit  the  frequency  with 
which  registered  investment  companies 
may  distribute  capital  gains  from 
options  transactions. 

5.  Under  the  Tax  Reform  Act  of  1986 
("Current  Tax  Law"),  while  long-term 
capital  gains  are  still  distinguished  from 
short-term  capital  gains,  all  such  gains 
will  eventually  be  taxed  at  the  rates 
applicable  to  regular  income.  However, 
long-term  capital  gains  may  still  be  used 
to  offset  long-term  capital  losses.  Thus, 
unless  the  requested  order  is  granted, 
investors  who  receive  gains  to  which 
section  1256  is  applicable  will  be  placed 
in  the  worst  possible  position — gains 
will  be  received  only  once  a  year,  but 
the  characterization  of  such  gains  as 
long-term  will  no  longer  yield  as  great  a 
benefit  to  them.  To  the  extent  that  the 
Current  Tax  Law  continues  to  make  any 
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distinction  between  short-  long-term 
capital  gains.  Applicant  wishes  to 
distribute  these  gains  monthly  to 
shareholders  since  investors  have  come 
to  expect  more  frequent  distributions  of 
such  gains. 

6.  Applicant  could  elect  out  of  section 
1256  with  respect  to  certain  options  but 
such  election  would  deprive 
shareholders  of  the  benefits  of  being 
taxed  at  the  lower  rates  applicable  to 
long-term  capital  gains  on  the  relevant 
portion  of  the  Series'  distributions. 
Specifically,  the  Current  Tax  Law 
provides  for  a  transition  period  in  1987 
during  which  the  maximum  tax  on  long- 
term  capital  gains  will  be  28%  instead  of 
the  38.5%  fop  rate  which  will  otherwise 
be  applicable  to  short-term  capital 
gains.  Additionally,  if  Applicant  made 
this  election,  the  Current  Tax  Law 
would  deprive  the  Series  of  the  benefit 
of  offsetting  long-term  capital  losses 
against  long-term  capital  gains.  Thus,  it 
is  not  in  the  best  interest  of  shareholders 
to  elect  out  of  section  1256. 

7.  None  of  the  purposes  of  section 
19(b)  and  Rule  19b-l  which,  with  certain 
exemptions,  prohibit  distributions  of 
long-term  capital  gains  more  than  once 
every  twelve  months,  will  be  served  by 

a  strict  application  of  these  provisions  to 
60%  of  the  capital  gains  generated  by 
certain  options  transactions  as:  (1) 
Characterizations  of  these  gains  as  long- 
term  capital  gains  would  not  make 
investors  likely  to  confuse  them  with 
dividends  out  of  net  interest  income 
since  investors  have  always  received 
quarterly  distributions  of  these  gains, 
which  were  considered  to  be  short-term 
capital  gains  until  section  1256  was 
amended;  and  (ii)  distributions  of  capital 
gains  from  distributions  out  of  net 
investment  income  will  be  clearly 
distinguished  in  the  notice  to 
shareholders  accompanying  the 
distribution. 

8.  Section  18(b)  and  Rule  19b-l  were 
also  intended  to  prevent  churning  of 
portfolios  in  contravention  of  a  stated 
goal  of  long-term  capital  appreciation. 
The  revised  treatment  of  60%  of  certain 
capital  gains  is  not  expected  to  affect 
the  investment  decisions  or  distribution 
practices  of  the  Series,  which  has  as  its 
investment  objective  high  current  return, 
not  long-term  capital  appreciation. 

9.  Monthly  distribution  of  long-term 
capital  gains  from  options  transactions 
will  not  increase  administrative 
expenses  because  Applicant  proposes  to 
make  monthly  distributions  of  short- 
term  capital  gains  on  behalf  of  the 
Series. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  86-29149  Filed  12-29-86:  8:45  am) 

MLLING  CODC  M10-01-M 


(File  No.  1-7098] 

Issuer  Delisting:  Application  of 
Saunders  Systems,  Inc.  (Now  Ryder 
Truck  Rental,  Inc.)  ($1J20  Convertible 
Exchangealtle  Preference  Stock),  To 
VlfWidraw  From  Listing  and 
Registration 

December  19. 1986 

Saunders  Systems.  Inc.  ("Company") 
(now  Ryder  Truck  Rental,  Inc.),  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
Section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex") 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Pursuant  to  an  Agreement  and  Plan  of 
Merger  dated  as  of  June  26, 1986  among 
Ryder  System,  Inc.  (the  parent  company 
of  Ryder  Truck  Rental.  Inc.  ("RTR")). 
RYDERCORP  (a  sister  subsidiary  of 
RTR)  and  Saunders  System.  Inc. 
("Saunders").  RYDERSCORP  was 
merged  on  September  30, 1986  into 
Saunders  and  each  share  of  the  two 
classes  of  the  common  stock  of 
Saunders,  par  value  $1.00  per  share,  was 
converted  into  the  right  to  receive  $12.50 
in  cash.  Accordingly.  Saunders  became 
a  wholly-owned  subsidiary  of  Ryder 
System,  Inc.  and  a  sister  subsidiary  of 
RTR.  The  Common  stock  of  Saunders 
ceased  to  be  traded  or  listed  on  the 
exchange  and  is  no  longer  registered 
under  Section  12  except  that  it  became 
convertible  only  into  $15.15  in  cash  per 
share  rather  than  being  convertible  into 
Saunders  common  stock,  as  it  had  been 
previously. 

On  October  31, 1986,  Saunders  was 
merged  into  RTR.  and  all  shares  of  the 
Preference  Stock  survived  the  merger, 
although  they  were  now  converted  by 
operation  of  law  into  equivalent  shares 
of  $1.20  Convertible  Exchangeable 
Preference  Stock,  $1.00  Par  Value,  of 
RTR.  At  such  time,  there  were  less  than 
204.000  shares  of  Preference  Stock 
outstanding  in  the  hands  of  less  than  125 
holders.  Many  of  the  shares  of 
Preference  Stock  had  been  converted 
into  Saunders  common  stock  prior  to  the 


first  merger  of  RYDERCORP  into 
Saunders,  and  more  had  been  converted 
into  $15.15  in  cash  prior  to  the  second 
merger  of  Saunders  into  RTR.  The 
transfer  agent  for  the  preference  Stock 
continues  to  receive  requests  from 
holders  of  the  Preference  Stock  to 
convert  their  shares  into  cash.  It  is 
reasonable  to  expect  that  requests  for 
conversion  will  continue.  The  Preference 
Stock  is  redeemable  on  March  31. 1987 
at  the  price  of  $10.96  per  share,  and  the 
holders  have  been  advised  that 
redemption  is  intended  to  take  place. 

Notwithstanding  the  change  in 
circumstances  described  above. 
Saunders  would  have  continued  to  be. 
and  RTR  now  is,  subject  to  the  reporting 
requirements  under  the  Act  by  virtue  of 
the  registration  of  the  Preference  Stock 
under  the  Act  and  its  listing  on  the 
Exchange.  The  financial  statements  of 
RTR  have  not  previously  been  made 
public,  and  it  would  be  a  great  burden  to 
management  to  have  to  make  them 
jpublic.  and  to  make  public  reports  on 
behalf  of  RTR.  because  management 
already  has  the  same  reporting  burdens 
for  Ryder  Systems.  Inc.  In  view  of  that 
consideration,  the  small  number  of 
holders  and  shares  of  Preference  Stock 
outstanding,  the  very  limited  trading 
market  for  the  Preference  Stock,  the 
effective  lack  of  appreciation  potential 
inherent  in  the  Preference  Stock  and  the 
reasonable  expectation  that  all  shares  of 
Preference  Stock  will  be  converted  into 
cash  prior  to  redemption  on  March  31, 
1987,  management  believes  that  the 
expense  of  preparing  and  filing  periodic 
reports  under  the  Exchange  Act  for  RTR. 
including  the  cost  of  preparing  audited 
financial  statements  of  RTR,  is 
disproportionate  to  any  benefit  to  the 
holders  of  the  Preference  Stock.  In 
addition,  management  believes  that 
preparation  of  periodic  reports  for  RTR 
exerts  burdens  and  demands  which  are 
unnecessary  under  the  circumstances. 

Any  interested  person  may,  on  or 
before  January  13. 1987.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  Washington.  DC 
20549.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


FArl(>ral    Dooiclor    /    \/nl      C1      K1^     OAn    I    T... 


^  ^...     I 
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For  (he  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
duthority. 

Jonathan  G.  Katz, 

Secretary: 

|FR  Doc.  86-29200  Filed  12-2fl-«6;  8:45  am) 

BILLING  COOC  MM-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceeding;  Agreemertts 
Filed  During  tt»e  Week  Ending 
December  19,  1966 

The  following  agreements  were  filed 
with  the  Department  of  Transportion 
under  the  provisions  of  49  U.S.C.  408, 
409,  412,  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 
Docket  No.  44562  R-1  &R-2 

Parties:  Members  of  international  Air 
Transport  Association. 

Dated  Filed:  December  16. 1986. 

Subject:  Special  Mtg:  Passenger 
Agency  Conference. 

Proposed  Effective  Date:  ]anaury  1, 
1987. 

Docket  No.  44563 

Parties:  Members  of  International  Air 
Transport  Association. 

Dated  Filed:  December  16, 1986. 

Subject:  Amend  Dalian-Tokyuo  GCRs 
and  SCRs. 

Proposed  Effective  Date:  April  1, 1987. 
Docket  No.  44564  R-1— R-1 6 

Parties:  Members  of  Intemationai  Air 
Transport  Association. 

Dated  Filed:  December  16, 1986. 

Subject:  1987-88  Worldwide 
Passenger  Fare  Resos. 

Proposed  Effective  Date:  April  1. 1987. 

PhyllU  T.  Kaylor. 

Chief.  Documentary  Services  Division. 

|FR  Doc.  86-29146  Filed  12-29-88:  8:45  am) 
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Applications  for  Certificates  of  Public 
Convenience  and  Necessity,  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  0  During  ttie  Week  Ended, 
December  19,  1986 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 


tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  44576 

Date  Filed:  December  19, 1986. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  16, 1987. 

Description:  Application  of  Anglo 
Airlines  Limited,  pursuant  to  section  402 
of  the  Act  and  Subpart  Q  of  the 
Regulations,  requests  a  foreign  air 
carrier  permit  to  engage  in  the  charter 
foreign  air  transportation  of  property 
between  points  in  the  United  States,  on 
the  one  hand,  and  points  in  the  United 
Kingdom  and  points  outside  the  United 
Kingdom  on  the  other. 

Docket  No.  44577  | 

Date  Filed:  December  19, 1986. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  January  16, 1987. 

Description:  Application  of  Soundair 
Corporation  pursuant  to  section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  requests  a  foreign  air 
carrier  permit  to  operate  a  class  9-2, 
Intemationai.  Regular  Specific  Point, 
commercial  air  service,  using  fixed  wing 
aircraft,  to  transport  persons,  goods  and 
mail,  between  Toronto,  Ontario, 
Canada,  and  Cleveland,  Ohio. 

Docket  No.  44578 

Date  Filed:  December  19, 1987, 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  January  16. 1987. 

Description:  Application  of  Soundair 
Corporation  pursuant  to  section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  requests  a  foreign  air 
carrier  permit  to  operate  a  class  9-2. 
Intemationai,  Regular  Specific  Point, 
commercial  air  service  to  transport 
persons,  goods  and  mail,  using  fixed 
wing  aircraft  between  Toronto,  Ontario, 
Canada,  and  Indianapolis,  Indiana. 
Phyllu  T.  K«ylor. 

Chief.  Documentary  Services  Division. 
|FR  Doc  86-29147  Filed  12-29-86:  8:45  am) 
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Office  of  the  Secretary 

Privacy  Act  of  1974;  Employee 
Counseling  Services  Program  Records 
DOT/ALL-5 

The  Department  of  Transportation 
herewith  publishes  a  notice  relating  to 
the  proposed  implementation  of  a 
system  of  records  to  cover  all  records 
maintained  by  the  Department 
pertaining  to  Employee  Counseling 
Services  Programs  for  civilian 


employees.  The  records  will  include 
case  files  of  current  and  former 
employees  who  have  been  counseled  or 
otherwise  treated  regarding  alcohol  or 
drug  abuse  or  for  personal  or  emotional 
health  problems. 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed  new 
system  to  the  Privacy  Act  Officer  (M- 
34),  Room  7109,  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Washington,  D.C  20590.  Comments  must 
be  received  within  30  days  to  be 
considered. 

If  no  comments  are  received,  the 
proposed  changes  will  become  effective 
60  days  from  the  date  of  issuance.  If 
comments  are  received,  the  comments 
will  be  considered  and  where  adopted, 
the  document  will  be  republished  with 
the  changes. 

Issued  in  Washington.  DC.  December  18. 
1986. 

|on  H.  Seymour. 

Assistant  Secretary  for  Administration. 

Narrative  Statement  for  the  Department 
of  Transportation.  Office  of  the 
Secretary,  Office  of  Personnel 
Establishment  of  Employee  Counseling 
Services  Program  Records  System 

The  Office  of  the  Secretary  proposes 
to  establish  the  Employee  Counseling 
Services  Program  Records  System. 
DOT/ALL-5  on  a  Department-wide 
basis  to  cover  all  records  maintained  by 
the  Department  of  Transportation's 
(DOT!  Operating  Administrations 
pertaining  to  Employee  Counseling 
Services  Programs  for  civilian 
employees. 

The  purpose  of  the  system  and  the 
authorities  under  which  it  is  maintained 
are  described  under  the  appropriate 
headings  in  the  attached  copy  of  the 
system  notice  prepared  for  publication 
in  the  Federal  Register. 

Access  to  these  records  is  subject  to 
strict  guidelines  governing  their 
disclosure  (42  U.S.C.  4541  et  seq,  21 
use.  1101  et  seq,  and  42  CFR  Part  2) 
and  participation  in  the  programs  is 
limited  to  employees  of  the  Department. 
As  a  result,  the  probable  or  potential 
effects  of  this  proposal  on  the  privacy  of 
the  general  public  is  minimal. 

A  description  of  the  steps  taken  by 
the  Department  to  safeguard  these 
records  is  given  under  the  appropriate 
heading  of  the  attached  Federal  Register 
system  of  records  notice. 

The  purpose  of  this  report  is  to  comply 
with  Office  of  Management  and  Budget 
Circular.  A-130,  Appendix  1,  50  FR 
52730  (1985). 
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DOT/ALL-5 

SVSTEM  NAME: 

Employee  Counseling  Services 
Program  Records. 

SYSTEM  location: 

Records  are  maintained  in  the  office 
of  the  Employee  Counseling  Service 
which  provides  counseling  to  the 
employee. 

Note. — In  order  to  meet  the  statutory 
requirement  that  agencies  provide 
appropriate  prevention,  treatment,  and 
rehabilitation  programs  and  services  for 
employees  with  alcohol  or  drug  problems, 
and  to  better  accommodate  establishment  of 
a  health  service  program  to  promote 
employees'  physical  and  mental  fitness,  it 
may  be  necessary  for  the  Department  of 
Transportation  (DOT)  to  negotiate  for  use  of 
the  counseling  staff  of  another  Federal.  State, 
or  local  government,  or  private  sector  agency 
or  institution.  This  system  also  covers 
records  on  DOT  employees  that  are 
maintained  by  another  Federal,  State,  or  local 
government,  or  private  sector  agency  or 
institution  under  such  a  negotiated 
agreement. 

SECURITY  CLASSIFICATION 

None. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SVSTEM: 

Current  and  former  DOT  employees 
who  have  been  counseled  or  otherwise 
treated  regarding  alcohol  or  drug  abuse 
or  for  personal  or  emotional  health 
problems. 

CATEOOMES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  include 
documentation  of  visits  to  employee 
counselors  (Federal,  State,  or  local 
government,  or  private)  and  the 
diagnosis,  recommended  treatment, 
results  of  treatment,  and  other  notes  or 
records  of  discussions  held  with  the 
employee  made  by  the  counselor. 
Additionally,  records  in  this  system  may 
include  documentation  of  treatment  by  a 
private  therapist  or  a  therapist  at  a 
Federal,  State,  local  government,  or 
private  institution. 

authormr  for  maintenance  of  the 
system: 

5  use.  3301  and  7901,  21  U.S.C.  1101. 
42  U.S.C.  4541  and  5461,  and  44  U.S.C. 
3101, 

purpose: 

These  records  are  used  to  document 
the  nature  of  the  individual's  problem 
and  progress  made  and  to  record  an 
individual's  participation  in  and  the 
results  of  community  or  private  sector 
treatment  or  rehabilitation  programs. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to  medical 
personnel  to  the  extent  necessary  to 
meet  a  genuine  medical  emergency. 

b.  To  disclose  information  if 
authorized  by  an  appropriate  court  order 
granted  after  application  showing  good 
cause. 

c.  To  disclose  information  to  the 
Department  of  Justice  or  other 
appropriate  Fedeal  agencies  in 
defending  claims  against  the  United 
States,  when  the  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  DOT  in 
connection  with  the  individual. 

d.  To  disclose  information  to  qualified 
personnel  for  the  purpose  of  conducting 
scientific  research,  management  audits, 
financial  audits,  or  program  evaluation, 
but  such  personnel  may  not  identify, 
directly  or  indirectly,  any  individual 
patient  in  any  report  or  otherwise 
disclose  patient  identities  in  any  manner 
(when  such  records  are  provided  to 
qualified  researchers  employed  by  DOT, 
all  patient  identifying  information  shall 
be  removed) 

Note.— DOTs  general  routine  uses  (49  FR 
15345)  do  not  apply  to  this  system  of  records. 
Disclosure  of  these  records  beyond  ofFicials 
of  DOT  having  a  bona  fide  need  for  them,  or 
to  the  person  to  whom  they  pertain,  is  rarely 
made  as  disclosures  of  information  pertaining 
to  an  individual  with  a  history  of  alcohol  or 
drug  abuse  must  be  limited  in  compliance 
with  the  restriction  of  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient  Records 
regulations,  42  CFR  Part  2.  Records  pertaining 
-to  the  physical  and  mental  fitness  of 
employees  are,  as  a  matter  of  DOT  policy, 
afforded  the  same  degree  of  confidentiality 
and  are  generally  not  disclosed. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

retreievabiltty: 

These  records  are  retrieved  by  the 
name  or  social  security  number  of  the 
individual  on  whom  they  are  maintained 
or  by  a  unique  case  file  identifier. 

SAFEGUARDS: 

These  records  are  maintained  in 
locked  file  cabinets  with  access  strictly 
limited  to  employees  directly  involved  in 
the  DOTs  Employee  Counseling 
Services  Program. 


retention  and  disposal: 

Records  are  maintained  for  three  to 
six  years  after  the  employee's  last 
contact  with  DOTs  Employee 
Counseling  Services  Program. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director  of  Personnel,  Office  of  the 
Secretary,  Department  of 
Transportation,  Room  9101,  400  7th   • 
Street,  SW..  Washington,  D.C.  20590. 

notification  procedure: 

DOT  employees  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  DOT  Employee  Counseling  Services 
Program  coordinator  who  arranged  for 
counseling  or  treatment.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  Birth. 

RECORD  ACCESS  PROCEDURES: 

DOT  employees  wishing  to  request 
access  to  records  pertaining  to  them 
should  contact  the  DOT  Employee 
Counseling  Services  Program 
coordinator  who  arranged  for  counseling 
or  treatment.  Individuals  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified:! 

a.  Name. 

b.  Date  of  Birth. 

An  individual  must  also  follow  DOTs 
regulations  regarding  maintenance  of 
and  access  to  records  pertaining  to 
individuals  (49  CFR  Part  10). 

contesting  RECORDS  PROCEDURES: 

DOT  employees  wishing  to  request 
amendment  to  these  records  should 
contact  the  DOT  Employee  Counseling 
Services  Program  coordinator  who 
arranged  for  counseling  or  treatment. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Date  of  Birth. 

An  individual  must  also  follow  DOTs 
regulations  regarding  maintenance  of 
and  access  to  records  pertaining  to 
individuals  (49  CFR  Part  10). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies,  the  supervisor  of  the  individual 
if  the  individual  was  referred  by  the 
supervisor,  the  Employee  Counseling 
Service  Program  staff  member  who 
records  the  counseling  session,  and 
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therapists  or  institutions  providing 
treatment. 

|FR  Doc.  86-29145  Filed  12-2»-86:  S:45  am) 
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Federal  Aviation  Adininlatratton 

Palm  Beach  International  Airport,  West 
Palm  Beach,  FL;  FAA  Approval  of 
Noise  Compatibility  Program 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTKMc  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  Palm  Beach 
County  under  the  provisions  of  Title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  (ASNA)  of  1979  (Pub.  L 
96-193)  and  14  CFR  Part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  federal  and  nonfederal 
responsibilities  in  Senate  Report  No.  96- 
52  (1980).  On  May  15, 1986,  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  Palm  Beach  County 
under  Part  150  were  in  compliance  with 
applicable  requirements.  On  November 
12, 1986,  the  Administrator  approved  the 
Palm  Beach  International  Airport  (PBl) 
noise  compatibility  program.  Twenty- 
four  of  the  26  actions  of  the  program 
were  approved. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  PBI  noise 
compatibility  program  is  November  12, 
1986. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Pablo  G.  Auffant,  Community  Planner, 
Orlando  Airports  District  Office,  4100 
Tradecenter  Street  Orlando.  Florida 
32812.  telephone  (305)  648-6583. 
Documents  reflecting  this  FAA  action 
may  be  obtained  from  the  same 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  PBI  effective 
November  12, 1986. 

Under  Section  104(a)  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979.  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA  a 
noise  compatibility  program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 


ejected  parties  including  local 
communities.  Government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
FAR  Part  150  is  a  local  program,  not  a 
Federal  program.  The  FAA  does  not 
substitute  its  judgment  for  that  of  the 
airport  proprietor  with  respect  to  which 
measure  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979.  and  is 
limited  to  the  following  determinations: 

The  noise  compatibility  program  was 
developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150: 

Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government. 

Program  measures  relating  to  the  use 
of  flight  procedures  can  be  implemented 
within  the  period  covered  by  the 
program  without  derogating  safety, 
adversely  affecting  the  efficient  use  and 
management  of  the  Navigable  Airspace 
and  Air  Traffic  Control  Systems,  or 
adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  not  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where 
Federal  funding  is  sought  requests  for 
project  grants  must  be  submitted  to  the 


FAA  Airports  District  Office  in  Orlando. 
Florida. 

Palm  Beach  County  submitted  to  the 
FAA  on  December  13. 1985.  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  1983  through  1985.  The 
PBI  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on  May  16, 
1986.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
June  9. 1986. 

The  PBI  study  contains  a  proposed 
noise  compatibility  program  comprised 
of  actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  (or  beyond)  the 
year  1990.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  Section  104(b)  of  the  Act 
The  FAA  began  its  review  of  the 
program  on  May  16. 1986.  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  26 
proposed  actions  for  noise  mitigation. 
The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
November  12. 1988. 

Approval  was  granted  for  24  of  the  26 
program  actions. 

These  determinations  are  set  forth  in 
detail  in  the  Record  of  Approval 
endorsed  by  the  Administrator  on 
November  12. 1986.  The  Record  of 
Approval,  as  well  as  other  evaluation 
materials  and  the  documents  comprising 
the  submittal,  are  available  for  review  at 
the  FAA  office  listed  above  and  at  the 
administrative  offices  of  Palm  Beach 
County. 

Issued  in  East  Point.  Georgia,  December  5, 
1986. 

Thomas  M.  Ackerman, 

Program  SpeckiJisL  Planning  and 
Development  Branch.  Airporta  Diviaion. 
Southern  Region. 
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■HJJNQCOOC  4»1»-1>-« 


Federal  Rejister  /  Vol  &1,  Na  24&  /  Tuwday.  December  3a  M»  f  Notees 


Federal  Highway  Administration 

Uniform  Relocation  and  Real  Property 
Acquisition  for  Federal  and  Federally* 
Assisted  Programs;  Fixed  Payment  for 
Moving  Expenses — Residential  Moves 

AQENCY:  Federal  Highway 
Adimnistratioo  P=HWAJ.  DOT. 
Acnoti:  Notice. 


summary:  The  purpose  of  this  Notice  is 
to  publish  changes  in  the  moving 
expense  schedule  for  displaced  persons 
in  the  States  of  Connecticut  and 
Delaware. 

EFFECTIVE  DATE:  January  1. 1987. 
FOR  FURTNBI  information  CONTACT: 

John  Wineberg,  Relocation  Division, 
Office  of  Rig#it-of-Way  (29^-366-2039); 
or  Reid  Alsop.  Office  of  the  Chief 
Counsel  (2Q2-36ft-13n).  Federal 


Hi^way  Administratioa  400  Seventh 

Street  SW.,  Washington  DC.  20590. 
Office  hoars.  Monday — Friday  are  from 
7:45  a.m.  to  4:15  p.m..  ET. 

suppLfMENTAirr  mfomnation:  Section 
20e(b)  of  tlw  LMfocra  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  Pub.  L 
ai-646,  84  Stat  1804.  provides  that  a 
displaced  individual  or  family  may  elect 
to  be  paid  for  moving  expenses  on  the 
basis  of  a  moving  expense  schedule.  To 
ensure  statewide  unifarnuly  among  aU 
agencies  operating  under  the  Act  the 
coaBmon  nrie,  governing  agency 
implementation  of  the  Act,  promelgated 
by  each  Federal  agency  on  Febmery  27. 
1986  at  51  FR  6999,  provides  that  moving 
expense  schedules  approved  by  die 
Federal  Eiigbway  AdministratioD 
(FHWA)  shall  b«  used. 

TABtE  I.— Personalty 

[Payment  for 


The  purpose  of  this  Notice  is  to  revise 
the  schedules  that  were  published  on 
January  14. 1986.  (51  FR  1591)  and  March 
14, 1988.  (51  FR  8937J,  to  reflect  changes 
in  the  moving  expense  schedules  that 
have  been  made  by  the  following  States: 

Table  I — Personafty— Connecticut  and 
Delaware. 

Table  II — ^Mobile  Homes — Delaware. 

(Catalog  of  Federal  Domestic  Assistance 
Progrsm  Number  20.205.  Highway  Researdt. 
Planning,  and  Construction.  The  regulations 
imptemcnting  Executive  Order  12372 
regarOHig  uiiefgovef  fiinenist  consiiHafton  on 
Federal  programs  end  activrties  apply  to  this 
pro-am.) 

(42  VS.C.  4622(b):  49  CFR  25  J02(a):  49  CFR 
1.48(ccJ). 

I8s«ied  on  December  19, 1988. 
Rabeil  E.  Fanis. 

Deputy  Federal  Highway  Admtmstrotor, 
Faieral  Highway  A  dministration. 


Occupant  provides  furniture 

Occupant  does  not 

State 

Numt>er  of  rooms  of  furniture— 

provide  furniture 

Hrst 
room 

1 

2 

3 

4 

5 

6 

7 

8 

• 

Fach 

additkxial 

room 

AlatMuna _ 

100 
200 
50 
100 
100 
120 
150 

too 
too 

TOO 
140 
48 
65 
60 
50 
60 
75 
60 
65 
100 
50 

too 

00 
66 
75 

too 

50 

too 

75 
150 

too 

120 

158 

120 

70 

75 

too 
too 

150 

150 
250 

too 

160 
200 
180 
200 
150 
t35 
150 
180 
85 
100 

too 
too 

120 
140 
120 
130 
140 

too 

ISO 
150 

tao 

150 
150 

too 

150 
150 
200 
200 
180 
235 
170 

tto 

125 
150 
150 
225 

200 
300 

tso 

200 
300 
240 
250 
200 
170 
200 

2ao 

120 
135 
140 
150 
180 
195 
180 
195 
180 
150 
200 
200 
180 
200 
200 
150 
200 
225 
250 
300 
240 
300 
215 
16© 
150 
200 
200 
300 

250 

300 

too 

25 
50 
50 
30 
15 
40 
35 
SO 
50 

to 

45 
20 
25 
35 
30 
30 
35 
40 
25 
20 
25 
50 
30 
SO 
25 
50 
25 
50 
25 
25 
{») 
50 
40 
30 
50 
40 
75 

(•) 
50 
15 

30 

Alaska _„    „ 

AriTOnfl 

200 
240 

250 
280 

300 
300 

Arliansas „.,.„ 

California 



50 

Colorado „„     „ 

300 
300 
250 
210 
250 
260 
168 
175 
180 
200 
240 
240 
240 
260 
220 
200 
250 
250 
240 
250 
250 
200 
250 
300 
300 

300 

Connecticut .„. 

*'**""•"•**" 

20 
15 

Delsware 

300 
250 
300 
300 
205 
215 
220 
250 
300 
275 
300 
300 
260 
250 
300 
300 
300 
300 
300 
250 
300 

District  of  Cntemh^i       

290 

300 

Floada__      _ 

'"**"""*" 

15 
50 
10 
10 

Geo»9ia 



Guam 

240 
255 
260 
300 

300 
295 
300 

HaiHW _ „ 

Idaho 

300 

30 
10 
15 
15 

IHinois ,       

•*■•>•*••<■••< 

Indiana ,     , 



>•••■.•.«..... 

InMM 

300 





Kansas 

12 

Kontiirky 

10 
25 
15 

Louistana 

300 
300 



Maino     





MarylflnH 

15 
10 
15 
10 
15 

IMassachusetts 



Michigan 

Minnesota    

<•■•■■••■■■». 

Mif.«i5.<uini    

300 

~ 

Mis80*iri 

25 

to 

25 

Montana _ 

— : — .           — : — 
i     !          !     ! 





Nebraska 



N^arla                   

25 

rvlmi  Hamp5hir# 

50 

New  .lnr«Ay    

New  Mexico ..         

15 
15 
(*) 
25 
30 

NewYorti 

260 
210 
200 
250 
250 

300 
260 
250 
300 
300 

North  CaroHna . 

300 
275 

I»tofth  Dakota 

Ohio 

300 



15 
25 

Oklahoma 

Oregon ...J 

15 
30 

BEST  COPY  AVAILABLE 
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Table  I.— Personalty— Continued 

(Payment  for  moving  and  related  exper^esl 


Occupant  provides  furniture 

Occupant  does  not 

Number  of  rooms  of  furniture— 

provide  fumrture 

State 

First 
room 

1            2 

3 

4 

5 

6 

7 

8 

9 

Each 

Additional 

room 

Pennsytvanta _ 

140 

75 

70 

150 

100 

75 

95 

75 

100 

60 

105 

100 

100 

80 

60 

220 
120 
140 
250 
150 
100 
140 
100 
150 
120 
150 
ISO 
150 
150 
120 

300 
165 
210 
300 
200 
150 
190 
130 
200 
180 
195 
200 
200 
210 
180 

50 
25 
25 
40 
50 
25 
50 
25 
25 
40 
35 
25 
40 
SO 
40 

SO 

Puerto  Rico ™. _.—   ._ ..... 

210 
250 

255 

275 

300 
300 

25 

Rhode  Island 

10 

Soutti  Carolina „_.... ....._.... ....... 

30 

Booth  Dakota 

250 
200 
245 
155 
250 
240 
240 
250 
250 
260 
240 

300 
250 
300 
180 
300 
300 
275 
300 
300 
300 
260 

15 

Tennessee „ 

300 



15 

Texas 

25 

Utah 

Vermont 

210 

240 

270 

300 

15 
15 

Virginia .„ 

10 

Virgin  Islands 

300 

35 

Washington 

25 

West  Virginia „ 

20 

Wiscor>sin 

30 

Wyoming 

300 

20 

'  Furnished  umts  irfciuding  sieepmg  rooms.  Occupant  does  not  provide  furniture. 


First  room 


2 

rooms 


3 
rooms 


4 
rooms 


5 
rooms 


6 

rooms 


S35 - $55 

»  Furnished  units  including  sleeping  rooms.  Occupant  does  not  provide  furniture. 


$80        S100        S125        $145 


Each 

additional 

room 

$20 


First  room 


2 

rooms 


$68. 


3 
rooms 


4 
rooms 


5 
rooms 


6 

rooms 


7 
rooms 


$129        $160        $193        $224        $256        $288 


8  rooms 
$300 


Table  II.— Mobile  Homes 


iiilott 

Area— Square  Feet 

Wldtt>— Feet 

state 

More  than 

But  not 
more  than 

More  than 

But  not 
more  than 

More  ttuin 

But  not 
more  than 

Allowance 
dollars 

Alabama 

0 
200 
400 
600 

200 
400 
600 

165 

225 

285 

— 



300 

Alaska 

300 

Arizona 

— 

0 
300 
400 
500 

300 
400 
500 



150 
200 





250 

300 

Arkarisas „._ 

0 
12.0 

10.0 

200 

300 

California 

(') 

(») 

100 

Colorado 

Conr>ecticut  • 

0 

8.5 
10.5 
12.5 

8.5 
10.5 
12.5 

150 

200 
250 

Delaware „ 

0 
301 
451 
551 

300 
450 
500 

150 

200 

250 

300 

Fkjrida 

300 
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Table  U.— Mobile  Homes— Continued 

Miles 

Area— Square  Feet 

Width— Feet 

-    Allowance 
dollars 

State 

Mors  Man 

But  not 
wore  tban 

Moreffwn 

But  not 
more  than 

More  than 

But  not 
more  than 

Georgia _ 



300 
130 
180 
210 

270 

Guam 

, „,,, ^ „ ^ 

0 
300 
400 
500 
600 
700 

0 
300 
400 
500 
600 
700 

0 
200 
400 
600 
800 

300 
400 
500 
600 
700 

- 

•• 

300 
130 
WO 
2t0 
240 
270 
300 
100 
150 
200 
250 
300 
100 
150 
200 
250 
150 
200 
250 
300 
175 
130 
150 

tao 

230 
140 
170 
200 
300 
•0 
160 

Hawaii _ „ 

300 

400 
500 
600 
700 



•  ••*UH»»  »■  ■>■•■...« 

„ 



Idaho 

••»*••>■■•••••••••••••»•>•■>•••••••>■■<•>•.>. ......Ml 

— — — 

200 
400 
600 
800 

::::::::::: — r — - 



.••■•■■•••............... 



Winois 

0 

24 

0 

8.5 

10.5 

12.5 

0 

8.5 

10.5 

12.5 

0 

0 

8.0 

10.0 

12.0 

0 

8.0 

10.0 

12.0 

8.5 
10.5 
12.5 

■ - 

'-•-• 

24 

50 

..J 

...... 

8.5 
10.5 
12.5 

■ - 

y 

Indiana „ _ _ „. 

0 

12.0 
&0 

10.0 
12.0 

towa _   _ 

25 

• - 

-- 

, 

50 



- 

8.0 
10.0 
12.0 

25 

Kansas _ 

r                  ■  "■ 

0 
200 
400 
600 

200 
400 
600 





"""'**•*** * 

240 
300 
285 
300 
200 
250 
300 
150 
200 
250 
300 
110 
140 
165 

Kentucky  «. 
Louisiana... 

I 

0 

8.0 

0 

10.0 

12.0 

0 

8.0 

10.0 

12.0 

8.0 

10.0 
12.0 
14.0 
8.0 
10.0 
12.0 



" 

Bteine [.._ 

Maryland _ _ 

0 

200 

400 

600 

800 

1,000 

1.200 

0 

200 

400 

600 

200 
400 
600 
800 
1,000 
1.200 

i 



195 
220 
250 
300 
80 

i 

Massachusetts 



200 
400 
600 

140 
200 
300 

f 

Michigan.... 

0 

8.0 

10.0 

12.0 

0 

8.0 
10.0 
12.0 

145 
230 
280 
300 
200 
200 
250 

Minnesota  * 
Mississippi. 

8.0 

0 
300 
400 

0 

300 
400 

1 

300 

too 

Missouri 

„ 1 

>.•■*•>•................ 

200 
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Table  II.— Mobile  Homes— Continued 

Miles 

Area— Square  Feet 

Width— Feet 

State 

More  than        J^ji'^^i^ 
more  than 

More  than 

But  not 
more  tfian 

More  than 

But  not 
more  than 

AHowance 
dollars 

200 
400 
600 
800 

400 
600 
800 

150 

200 







250 
300 

Montana  * „ 

0 
10.0 
12.0 
14.0 

10J) 
12.0 
14.0 

150 
200 
225 
275 





Nebraska ..... . 

300 
200 
300 

Nevada _ „... .: 

0 
8.0 

8.0 

New  Hampshire 

300 

New  Jersey , :. 

0 
200 
400 
600 
600 

200 
400 
600 
800 



100 
150 



200 



250 
300 

New  Mexico  *  '  » 

0 

20 

0 

8.5 

105 

12.5 

0 

8.5 

10.5 

8.5 
10.5 
12.5 

206 
279 
288 
300 

20 

50 

-• 

- 

8.5 
10.5 

243 
288 
300 

New  York 



0 
300 
500 

0 

200 
400 
600 
800 

300 
500 

— . „. 

200 
250 
300 

North  Carolina  *  •  • 

200 
400 
600 
800 

0 
12.0 

12.0 

200 
300 

North  Dakota 

125 

175 
2?5 

275 

300 

Ohio 

300 
250 
300 

Oklahoma..^ , 

0 
10.0 

10.0 

Oregon 

0 
200 
600 

200 
600 

150 
300 

-  " 

300 

Pennsylvania „ „ 

Rhode  Island 

" 





0 
8.0 
10.0 
12.0 
0 
10.0 
12.0 
14.0 

aro" 

10.0 
12.0 

300 
225 
250 
275 
300 

South  Carolina* 

10.0 
12.0 
14.0 

175 
200 
250 
300 



South  Dakota 

300 
100 
150 

Tennessee  * . 

.••.•.*»... 

- 

•  •••>•»•■•••■.•..■.■■»■ 

•••••""••• — 

0 

10.0 

0 

8.5 

10.5 

0 

8.0 

10.0 

12.0 

0 

8.0 

10.0 

12.0 

0 

8.0 

10.0 

12.0 

10.0 

Texas „ _ „ 

8.5 
10.5 

175 
235 
300 
140 
145 
165 
200 
145 
155 
175 
225 
150 
160 
190 
250 
300 

Utah* 

0 

10 

8.0 
10.0 
1^0 

•  - 



" 

10 

25 

8.0 
10.0 
12.0 

. 

25 

50 

8.0 
10.0 

1^o 

Vermont 

«.«,«««. 

*..—... ■..» 

*•  ■• 
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Table  II.— Mobile  Homes— Continued 

Miles 

Area— Square  Feet 

Width— Feet 

1           State 

More  than 

But  not 
more  than 

More  than 

But  not 
more  than 

More  than 

But  not 
more  than 

Allowance 
dollars 

Virginia 

0 

200 
400 
600 

200 

400 
600 
800 

150 
200 

Washington 

250 
300 
300 
150 

West  Virginia 

0 
300 
450 
550 

300 
450 
550 







200 

250 
300 

0 

8.0 

10.0 

12.0 

0 

8.5 

10.5 

12.5 

8.0 
10.0 
12.0 

150 

1                                      t 

200 

Wvnminn  ^ 

250 
300 

8.5 
10.5 
12.5 

135 

165 

1  U/L»4*k  4^  n' 

210 
300 

Length  40'  $200. 
Over  40'  $300 
Width  over  8'  $300. 

*  Under  8' X  40  — Unskirted  $150. 
Over  8'  x  40'  —$300 

'  Plus  $50  for  expandable  trailer. 

♦  $300  for  double  trailer. 

*  Escort  fee  included. 

•  Personalty  only.  Width:  Under  10  feet-$60,  10  feet-$70.  12  feet  and  over-$100,  Doubles-$175. 


|FR  Doc  29148  Filed  12-29-86;  8:45  am) 

BILLING  CODE  4»10-22-ll 


National  Highway  Traffic  Safety 
Administration 

National  Driver  Register  Advisory 
Committee;  Public  Meeting 

Pursuant  to  section  lQ{a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Driver  Register  Advisory 
Committee  to  be  held  on  January  20  and 
21. 1987,  in  Washington  DC.  The  meeting 
will  be  held  at  the  DOT  Headquarters 
Building  from  9:00  a.m.  to  4:30  p.m.  on 
January  20,  and  from  8:30  a.m.  to  10:00 
a.m.  on  January  21,  in  room  6200.  Issues 
to  be  discussed  are:  NDR  status.  State 
Pilot  Test  issues,  the  Commercial  Driver 
License  Information  System,  the 
accessibility  of  NDR  information  to 
trucking  companies  and  the 
coordination  and  use  of  the  NDR  by 
other  Federal  Agencies,  and  a  report  on 
American  Association  of  Motor  Vehicle 
Administrators  5-year  plan. 

The  meeting  is  open  to  the  interested 
public,  but  may  be  limited  in  attendance 
to  the  space  available.  Members  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time.  With  the 


approval  of  the  Chairperson,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Additional 
information  is  available  from  the 
NHTSA  Executive  Secretariat,  Room 
5221.  400  Seventh  Street.  SW.. 
Washington,  DC  20590,  telephone  202- 
366-2870. 

Issued  in  Washington,  DC  on  December  22, 
1986. 

Sharon  R.  Goldstein, 

Acting  Director,  Executive  Secretariat. 
[PR  Doc.  86-29144  Filed  12-29-86;  8:45  am] 

BILLING  CODE  491»-5»-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

I  Supplement  to  Department  Circular- 
Public  Debt  Senes— No.  39-86] 

Treasury  Notes  of  Series  AH- 1988; 
Interest  Rate 

Washington,  December  18, 1986. 

The  Secretary  announced  on 
December  17, 1986,  that  the  interest  rate 
on  the  notes  designated  Series  AH-1988, 
described  in  Department  Circular — 
Public  Debt  Series— No.  39-86  dated 
December  11, 1986.  will  be  &-V*  percent. 


Interest  on  the  notes  will  be  payable  at 
the  rate  of  6-V4  percent  per  annum. 

Gerald  Murphy. 

Fiscal  Assistant  Secretary. 

|FR  Doc.  86-29175  Filed  12-29-86:  8:45  am| 

BILLING  CODE  MIIMO-M 


I  Supplement  to  Department  Circular- 
Public  Debt  Series— No.  40-86] 

Treasury  Notes  of  Series  R-1990; 
Interest  Rate 

Washington.  December  19. 1986. 

The  Secretary  announced  on 
December  18, 1986,  that  the  interest  rate 
on  the  notes  designated  Series  R-1990. 
described  in  Department  Circular — 
Public  Debt  Series— No.  40-86  dated 
December  11. 1986,  will  be  6-%  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  B-Vs  percent  per  annum. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

|FR  Doc.  86-29176  Filed  12-29-66:  8:45  am) 
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tr  /  Vol  51.  No.  aw  /  Taegrfay.  December  30.  1986  /  Notices 


action:  Notice  of  routine  uses  for 
Treasury/Mint  00.003  Cash  Receivable 
Accounting  Information  System,  and 
Treasury/Mint  00.006  Employee  and 
Former-Employee  Travel  and  Tcaining 
Accounting  Information  System. 

SUMMARY:  I^irsuant  to  the  requirements 
of  the  Privacy  Act  of  1974.  the  Director 
of  the  United  States  Mint  gives  notice  of 
the  new  routine  uses  for  Treasury /Mint 
00.003  and  Treasury/Mint  00.006  record 
systems.  The  purpose  of  these  routine 
uses  is  (1)  to  take  advantage  of  certain 
debt  collection  procedures,  techniques, 
and  services  authorized  by  the  Debt 
Collection  Act  of  1982.  Pub.  L  97-365; 
and  (2)  to  allow  for  a  computer  match 
with  the  Department  of  Defense  to 
identify  current  DoD  active  and  reserve 
military,  civilian,  or  retired  military 
personnel  currently  receiving 
compensation  from  DoD  who  have 
defaulted  on  obligations  owed  to 
Treasury  and  who  do  not  have  a  current 
repayment  plan  in  effect;  and  to  seek  the 
attachment  of  salary  or  benefit 
payments  in  order  to  discharge  the  debt 
in  accordance  with  the  Debt  Collection 
Act  of  1982  upon  certification  by 
Treasury  that  due  process  requirements 
and  other  provisions  of  law  or 
administrative  regulations  have  been 
met  A  computer  match  will  also  be 
performed  with  the  Office  of  Personnel 
Management  and  the  U.S.  Postal 
Service,  with  the  Department  of  the 
Treasury  accomplishing  the  match,  for 
the  reasons  set  forth  above. 
DATES:  Comments  must  be  received  no 
later  than  30  days  after  the  publication 
of  this  notice. 

The  proposed  new  routine  uses  shall 
take  effect  without  further  notice 
January  29, 1987,  unless  comments 
received  on  or  before  that  date.  The 
notice  of  disclosure  under  5  U.S.C.  552a 
(b)  (12)  is  effective  December  30, 1986. 
AOORESS:  Comments  may  be  sent  to: 
Chief,  Administrative  Programs 
Division,  United  States  Mint.  633  Third 
Street.  N.W..  Room  639.  Washington, 
D.C.  20220,  (202)  376-0540. 
FOfI  FURTHER  INFORMATION  CONTACT: 
Myles  Schulberg.  Chief,  Administrative 
Programs  Division.  633  Third  Street, 
N.W..  Washington,  D.C.  20220.  (202)  376- 
0540. 

SUPPLEMENTARY  INFORMATION:  Part  1: 

Routine  Uses  for  Debt  Collection 
Purposes. 

The  first  use  is  the  routine  disclosure 
of  debtor  records  to  debt  collector 
operations.  31  U.S.C.  3718  authorizes  the 
head  of  an  agency  to  enter  into 
contracts  for  collection  services  to 
recover  indebtedness  owed  the  United 
States  Government.  Such  contracts  will 


necessitate  the  disclosure  of  data  in  a 
debtor's  file.  The  contractor  shell  be 
subject  to  the  Privacy  Act  of  1974  to  the 
extent  specified  in  5  U.S.C.  552a  (m). 
Debtor  informatioii  will  consist  of  the 
following:  The  individual's  name, 
address,  taxpayer  identification  number, 
and  other  information  necessary  to 
establish  the  identity  of  the  individual; 
the  amount,  status,  and  history  of  the 
claim:  and  the  agency  or  program  under 
which  the  claim  arose.  By  contract  the 
debt  collection  agency  selected  will  be 
responsible  for  complying  with  the 
Privacy  Act.  In  addition,  collection 
agencies  and  their  employees  mey  be 
subject  to  criminal  penalties  provided 
for  in  the  Privacy  Act  ^nd  are 
considered  for  this  purpose,  employees 
of  the  agency.  The  US.  Mint  intends  to 
avail  itself  cf  such  services  whenever 
necessary  to  collect  its  debts. 
Appropriate  protective  clauses  will  be 
incorporated  into  all  contracts. 

The  second  use  is  the  disclosure  of 
debtor  information  to  consumer 
reporting  agencies  for  commercial  credit 
reports.  These  reports  will  be  used 
internally  by  the  U.S.  Mint  in  assessing 
a  debtor's  ability  to  repay  a  debt  or  they 
may  be  released  to  a  debt  collection 
agency  or  to  the  Department  of  Justice. 
Claims  referred  to  the  Department  of 
Justice  for  litigation  must  be 
accompanied  by  current  credit  data.  (4 
CFR  105.2)  Such  reports  must  support  a 
reasonable  prospect  of  effecting 
enforced  collection.  In  most  cases,  a 
commercial  credit  report  is  the  only 
means  of  obtaining  the  needed 
information. 

The  Debt  Collection  Act  constitutes 
the  necessary  authority  to  meet  the 
Privacy  Act's  "compatibility" 
requirement  for  the  above-described 
routine  uses.  That  is.  it  provides  a 
statutory  basis  for  the  agency  to 
consider  such  disclosures  as  compatible 
with  the  purpose  for  which  the  data  was 
originally  collected. 

The  third  use  entails  the  disclosure  of 
certain  debtor  information  to  consumer 
reporting  agencies.  The  purpose  of  the 
disclosure  is  to  make  available 
delinquency  and  default  data  to  private 
sector  extenders  of  credit.  Congress  in 
31  U.S.C.  3711  (f)(1)  authorized  use  of 
this  service  as  a  tool  to  encourage 
repayment  of  an  overdue  debt  'To  guard 
against  indiscriminate  disclosures  in  this 
area.  Congress  placed  stringent 
limitations  on  the  procedures  to  be 
observed  when  releasing  debtor 
information.  Hence,  before  disclosing 
debtor  information,  the  U.S.  Mint  will 
comply  with  the  due  process 
requirements  established  in  31  U.S.C. 
3711  (f)(1)  and  only  that  information 
related  to  the  identity  of  the  debtor  and 


the  history  of  the  claim  will  be  released. 
Debtor  information  wiH  consist  of  the 
following:  The  individual's  name, 
address,  taxpayer  identification  number, 
and  other  information  necessary  to 
establish  the  identity  of  the  individual, 
the  amount  status,  and  history  of  the 
claim,  and  the  agency  or  program  under 
which  the  claim  arose. 

Although  disclosure  of  debtor 
information  to  consumer  reporting 
agencies  falls  under  the  (b)(12] 
exemption  of  the  Privacy  Act  (5  U.S.C. 
552a  (b)(12)).  and  not  the  (b)(3) 
exemption  fcr  routine  uses  (5  U.S.C. 
552a  (b)(3)),  the  intended  use  by  the  U.S. 
Mint  of  such  data  is  being  published  at 
the  end  of  the  routine  use  sections  for 
Treasury /Mint  00.003,  Treasury/Mint 
00.006.  This  is  being  done  in  accordance 
with  OMB's  Guidelines  on  the 
Relationship  of  the  Debt  Collection  Act 
of  1982  to  the  Privacy  Act  of  1974.  (48  FR 
15556,  April  11, 1983.)  The  primary 
concern  is  editorial  consisteacy. 

Part  II:  Routine  Use  to  Permit  Compater 
Matching. 

The  U.S.  Mint  wiU  participate  in  an 
offset  project  authorized  under  the 
Deficit  Reduction  Act  of  1984  which 
provides  that  IRS  would  offset  tax 
refunds  owed  to  a  taxpayer  against  any 
delinquent  debt  owed  by  the  taxpayer  to 
federal  departments  and  agencies. 
However,  before  this  tax  refund  offset 
program  is  implemented,  the 
Department  of  the  Treasury  must  first 
verify  that  the  delinquent  debtor  is  not  a 
current  or  former  federal  employee  with 
either  salary  or  retirement  benefits  that 
could  be  used  to  reduce  the  debt  In 
order  to  determine  whether  persons 
involved  are  current  or  former 
employees,  it  will  be  necessary  to  match 
this  file  with  that  of  the  Department  of 
Defense,  Office  of  Personnel 
Management,  and  the  U.S.  Postal 
Service.  The  Department  of  the  Treasury 
is  hereby  publishing  a  routine  use  to 
allow  for  disclosure  of  this  information 
to  these  agencies. 

The  Department  of  Defense  will 
publish  a  matching  notice  concerning 
this  effort  as  required  by  Office  of 
Management  and  Budget  (OMB) 
guidelines.  The  Treasury  Department 
will  publish  a  matching  notice  as 
required  by  OMB  guidelines  to  conduct 
the  computer  matching  with  OPM  and 
the  U.S.  Postal  Service.  Prior  to  making 
any  such  disclosures.  Departmental 
system  managers  wiH  assure  adherence 
to  the  requirements  contained  in  the 
OMB  guidelines  for  conducting 
computer  matching  programs. 


TREASURY/MINT  00.003 
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svsTEM  name: 

Cash  Receivable  Accounting 
Information  System— Treasury/Mint. 

SYSTEM  location: 

Washington.  D.C.  United  States  Mint 
Judiciary  Square  Building,  633  Third 
Street,  N.W.;  Philadelphia,  PA,  United 
States  Mint.  Independence  Mall.  Denver. 
CO.  United  States  Mint.  320  West 
Colfax  Avenue;  San  Francisco,  CA, 
United  States  Assay  Office,  155 
Hermann  Street;  West  Point,  N.Y.. 
United  States  Bullion  Depository;  Fort 
Knox.  KY.  United  States  Bullion 
Depository. 

cateoomes  of  moiviouals  covered  by  the 

system: 

Employees  and  former  employees  of 
the  United  States  Mint  and  members  of 
the  general  public  who  have:  (a)  Served 
on  jury  duty  when  employed  by  the 
United  States  Mint,  (b)  Paid  for  lost 
government  property  belonging  to  the 
Mint,  (c)  Purchased  numismatic  items 
from  Mint  sales  outlets. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Cash  received  from  Mint 
employees  who  have  served  on  jury 
duty  or  received  witness  fees.  (2)  Cash 
received  from  Mint  employees  and 
general  public  for  lost  government 
property,  assay  sample  work  and  cash 
sales  of  over-the-counter  numismatic 

items.         I 

1 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  5537  (Fees  for  jury  service);  31 
U.S.C.  5132  (Sale  of  numismatic  items). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  system,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may 
be  made  to  the  U.S.  Department  of 
Justice  in  connection  with  actual  or 
potential  criminal  or  civil  litigation,  and 
in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  during 
a  judicial  or  administrative  proceeding. 
Routine  disclosure  of  information  may 
be  made  to  furnish  another  federal 
agency  information  to  efi'ect  interagency 
salary  or  other  administrative  offset;  to 
furnish  a  consumer  reporting  agency 
information  to  obtain  commercial  credit 
reports;  to  furnish  a  debt  collection 
agency  information  for  debt  collection 
services;  to  furnish  a  consumer  reporting 
agency  with  delinquency  and  default 
data  which  will  be  made  available  to 
private  sector  extenders  of  credit 
Identifying  information  may  be 
disclosed  to  the  Department  of  Defense. 


the  Office  of  Personnel  Management, 
and  the  U.S.  Postal  Service  for  the 
purpose  of  conducting  a  computer  match 
to  identify  delinquent  debtors  who  are 
also  current  or  former  federal  employees 
with  salary  or  retirement  benefits  that 
could  be  used  to  reduce  the  debt. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C.  552a 
(b)(12):  Disclosures  may  be  made  from 
this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  a(f))  or  the 
Debt  Collection  Act  of  1982  (31  U.S.C. 
3701  (a)(3)(B)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  Documents. 

retrievabiuty: 
Name  or  number  substitute. 

SAFEGUARDS: 

Storage  in  locked  filing  cabinets  with 
access  by  authorized  accounting 
personnel. 

RETENTION  AND  DISPOSAU 

General  Records  Control  Schedule. 
GAO  rules  and  regulations.  United 
States  Mint  Records  Control  Schedule. 
Destroyed  in  accordance  with  General 
Services  Administration  regulations. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director  for  Budget  and 
Finance.  United  States  Mint  Judiciary 
Square  Building.  633  3rd  Street.  NW. 
Washington.  D.C.  20220;  Budget  and 
Accounting  Officer,  United  States  Mint 
Independence  Mall,  Philadelphia,  PA 
19106;  Budget  and  Accounting  Officer. 
United  States  Mint  320  West  Colfax 
Avenue,  Denver.  CO  80204;  Budget  and 
Accounting  Officer.  United  States  Assay 
Office.  San  Francisco,  CA  94102;  Officer 
in  Charge.  United  States  Bullion 
Depository.  Fort  Knox,  KY  40121;  Budget 
and  Accounting  Officer;  United  States 
Bullion  Depository,  West  Point,  NY 
10996. 

NOTIFICATION  PROCEDURE: 

Same  as  included  in  System  Manager. 
An  employee  or  former  employee  is 
required  to  show  an  identification  such 
as:  (A)  Employee  identification,  (B) 
Driver's  license,  (C)  Other  means  of 
identification  including  social  security 
number  and  date  of  birth. 

RECORD  ACCESS  PROCEDURES: 

For  information  on  procedures  for 
gaining  access  to  and  contesting 
records,  individuals  may  contact  the 


following  official:  Chief.  Administrative 
Programs  Division.  United  States  Mint. 
Room  639.  Judiciary  Square  Building. 
Washington.  D.C.  20220 

CONTESTING  RECORD  PROCEDURES: 

See  access  above. 

RECORD  SOURCE  CATEGORIES: 

Mint  employees  and  appropriate 
agency  officials. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
TREASURY/MINT  00.006 

SYSTEM  NAME: 

Employee  and  Former  Employee 
Travel  and  Training  Accounting 
Information  System — Treasury /Mint 

SYSTEM  location: 

Washington,  D.C.  United  States  Mint. 
Judiciary  Square  Building,  633  3rd  Street, 
NW;  Philadelphia,  PA,  United  States 
Mint  Independence  Mall;  Denver,  CO, 
United  States  Mint,  320  West  Colfax 
Avenue;  San  Francisco,  CA,  United 
States  Assay  Office.  155  Hermann 
Street;  West  Point  NY.  United  States 
Bullion  Depository;  Fort  Knox.  KY. 
United  States  Bullion  Depository. 

categories  of  individuals  COVERED  BY  THE 
SYSTEM: 

Employees  and  former  employees  of 
the  United  States  who  have  engaged  in 
travel  and  training. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  SF 1166  Voucher  and  Schedule  of 
Payments  with  supporting  documents 
such  as:  (A)  SF  1012  Travel  Voucher.  (B) 
SF  1038  Application  and  Account  for 
Advance  of  Funds.  (2)  Travel 
Authorities.  (3)  Government  Travel 
Request  SF  1169,  (4)  Request, 
Authorization,  Agreement  and 
Certification  of  Training. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  Chapter  41  (Training)  and 
Chapter  57  (Travel). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES. 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may 
be  made  to  the  U.S.  Department  of 
Justice  in  connection  with  actual  or 
potential  criminal  or  civil  litigation,  and 
in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  during 
a  judicial  or  administrative  proceeding. 
Routine  disclosure  of  information  may 
be  made  to  furnish  another  federal 
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agency  information  to  effect  interagency 
salary  or  other  adminstrative  offset;  to 
fumiafa.  a  conaamer  reporting  agency 
information  to  obtain  coinmefcial  credit 
reports:  to  furnish  a  debt  collection 
agency  information  for  debt  collection 
services:  to  furnish  a  consumer  reporting 
agency  with  delinquency  and  default 
data  which  will  be  made  available  to 
private  sector  extenders  of  credit. 
Identifying  information  may  be 
disclosed  to  the  Departnent  of  Defense, 
the  OfHce  of  Personnel  Management, 
and  the  U.S.  Postal  Service  for  the 
purpose  of  conducting  a  computer  match 
to  identify  delinquent  debtors  who  are 
also  current  or  former  federal  employees 
with  salary  or  retirement  benefits  that 
could  be  used  to  reduce  the  debt. 

POUCWS  AND  PRACTICES  POM  STORINQ, 
RETfllCVINO,  ACCeSSINO,  RgTAI— !«,  AMD 
DISPOSINO  OP  RKCOMMI  IN  TNC  SYSTSAK 

STORAGE: 

Paper  Documents. 

RETRIEVAiaJTV: 

Name  or  number  substitute. 


Storage  in  locked  filing  cabinets  with 
access  by  authorized  accounting 
personnel  only. 


General  Records  Control  Schedule. 
GAO  rules  and  regulations.  United 
States  Mint  Records  Control  Schedule. 
Destroyed  in  accordance  with  General 
Services  Administration  regulations. 

SYSTEM  MAMAOeafS)  AMD  AOONMS: 

Assistant  Director  for  Budget  and 
Finance,  United  States  Mint,  Judiciary 
Square  Building,  633  3rd  Street,  NW., 
Washington,  D.C.  20220;  Budget  and 
Accounting  Officer,  United  States  Mint. 
Independence  Mall.  Philadelphia,  PA 
19106:  Budget  and  Accotuiting  Officer. 
United  States  Assay  Office,  155 
Hermann  Street,  San  Francisco,  CA 
94102;  Budget  and  Accotmting  Officer, 
United  States  Bullion  Depository.  West 
Point,  NY  10996;  Officer  in  Charge, 
United  States  Bullion  Depository,  Fort 
Knox,  KY  40121. 


NOTmCATIONI 

Same  as  included  in  System  Manager. 
An  employee  or  former  employee  is 


required  to  show  an  identification  such 
as:  (A)  Employee  identification,  (B) 
Drivers  license.  (C]  Othsi  means  of 
identification  including,  social  security 
number  and  date  of  birth. 

RECORD  ACCESS  PROCEOURSS: 

For  information  on  procedures  fac 
gaining  access  to  and  contesting 
records,  individuals  may  contact  the 
following  official:  Chief.  Administrative 
Programs  Division.  United  States  Mint. 
Room  639,  Jiidiciary  Square  Building. 
Washington,  D.C.  2eZ2a 

CONTESTINQ  RSCORO  PftOCEOURES: 

See  access  above. 
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CA1 

Mint  employees  and  appropriate 
agency  officials. 


SYsraa  EXEsn>TB>  prom  cirtam. 

OF  THE  act: 

None. 

John  F.W.  Rogers, 

Assistant  Secretary  of  the  Tteasury 
(Management). 

(PR  Doc  8B-29196  Filed  \2r-2a-e%i  &4&  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>iished 
under  tfie  "Government  in  ttie  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


NUCt.EAR  REQULATQIIV  i 

date:  Weeks  of  December  29.  ISSa, 
January  5. 12  and  19, 1987. 

PtACE:  Commissioners'  Conference 
Room,  1717  H  Street,  NW„  Washin^n, 
DC. 

STATUS:  Open  and  Closed. 

MATTmS  TO  BE  CONSIDERED: 

Week  of  DacMilMr  2» 

No  Commission  Meetings 
Week  of  lanuary  S 
Tentative 

Thursday.  January  8 
104)0  a.in. 
Briefing  on  Status  of  Safety  Goal 
Implementation  (Public  Meeting] 
2.-00  p.m. 


Federal  Register 

VoL  SI,  No.  249 

Tuesday,  December  30.  1986 


Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Shearon  Harris 
(Public  Meeting) 

Friday,  January  8 
10:00  a.m. 
AfTirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  nt>posed  Order  on  Shearon  Karris 
(Tentative) 

Week  of  )aniiaiy  12 

Tentative 

Wednesday,  January  14 
lOM)  a.m. 
Briefing  on  States  of  Paltoades  (Pkibiic 
Meeting) 
lOKX)  a.m. 

Thursday,  January  15 
10:00  a.m. 
Discussion  ofManagenMBt-Orgaaisetion 

and  internal  Personnel  Matters  (Closed — 

Ex.  2  &  6) 
2:00  p.m. 
Discussion/Possible  Vote  of  Full  Power 

Operating  License  for  Byron-2  (Public 

Meeting) 
3:30  p.m. 


Affinnation/Discttssion  and  Vote  (Public 
Meeting]  (if  needed) 

Week  of  lanwy  M 

Tentative 

Thursttay,  January  22 
3:30  p.m. 
Affirmatfon/Diseosaton  and  Vote  (PubHc 
Meeting)  (if  needed) 

AOomoNAL  information:  Briefing  cm 
Status  of  Palisades  (Public  Meeting) 
moved  hova  January  15  to  January  14. 
Discussion/Possible  Vote  (k  Fall  Power 
Operating  License  for  Byron-2  added  to 
January  15. 

TO  VERtFT  TMK  STATUS  OF  MEETMO  CALL 
(RECORDING)— (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Andrew  Bates  (202)  634- 

1410. 

December  24, 1986. 

Andrew  L.  Bates, 

Office  of  the  Secretary.  ^ 

{FR  Doc  86-29376  Filed  12-24-86;  2:13  pm] 
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Corrections 


Feiieral   Register 

Vol.  51.  No.  249 

Tuesday.  December  30,  1966 


Tuesday 
December  30,  1986 


This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previo«iSly 
p«it)<ished  Rule,   Proposed  Rule,  and 
Notice  documents  arxj  volumes  of  the 
Code  of  Federal  Regulatkxis.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  tf>e  appropriate 
document  categories  elsewtiere  in  the 
issue. 

COMMITTEE  FOR  PURCHASE  FROM 
THE  BUNO  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1987,  Addition 

Correction 

In  notice  document  86-28619 
beginning  on  page  45506  in  the  issue  of 


Friday,  December  19, 1986,  make  the 
following  correction: 

On  page  45511,  in  the  second  column, 
under  Commodities,  "8455-00-261-4510" 
should  read  "8455-00-261-4501". 

wmwo  cooc  i«o«-oi-o 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

(Reg.  Z;  R-0S77) 

Trutti  in  Landing;  Proposed  Update  to 
Official  Staff  Commentary 

Correction 

In  proposed  rule  document  86-28316 
beginning  on  page  45342  in  the  issue  of 
Thursday,  December  18, 1986,  make  the 
following  correction: 


On  page  45343,  in  the  th(rd  column,  in 
the  16th  line,  "redefined"  sWtld  read 
"refunded". 


nujNQ  cooc  1S0»-«1-O 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

(Regulation  Z;  Docket  No.  R-0577] 

Trutti  in  Lending;  Right  of  Rescission 

Correction 

In  rule  document  86-28315  beginning 
on  page  45296  in  the  issue  of  Thursday, 
December  18. 1986,  make  the  following 
correction: 

On  page  45297,  in  the  first  column,  in 
the  EFFECTIVE  DATE,  "December  6" 
should  read  "December  16". 

BIU.INQ  cooc  1MM-01-O 
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Part  II 


Department  of 
Energy 

BonneviHe  Power  Administration 


Proposed  Transmission  and  Wholesale 
Power  Rate  Adjustment,  Public  Hearings, 
and  0|>portunities  for  Public  Review  and 
Comment 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Proposed  Wttolesale  Power  Rate 
Adjustment  Put>lic  Hearings,  and 
Opportunities  for  Public  Review  and 
Comment 

AOENCy:  Bonneville  Power 

Administration  (BPA).  DOE. 

ACTKHC  Notice  of  and  Opportunities  for 

Review  and  Comment.  BPA  File  No: 

WP-87- 

^: 

BPA  requests  that  all  comments  and 
documents  intended  to  become  part  of 
the  O^icial  Record  compiled  in  the 
process  of  adjusting  wholesale  power 
rates  contain  the  Hie  number 
designation  WP-87. 
SUMftMRV:  The  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Pacific  Northwest 
Power  Act)  indicates  that  BPA  must 
establish  and  periodically  revise  BPA's 

fes  so  that  they  are  adequate  to 
recover,  in  accordance  with  sound 
business  principles,  the  costs  associated 
with  the  acquisition,  conservation,  and 
transmission  of  electric  power,  and  to 
recover  the  Federal  investment  in  the 
Federal  Columbia  River  Power  System 
(FCRPS).  BPA  is  proposing  to  revise  its 
wholesale  power  rate  schedules, 
effective  October  1, 1987,  in  order  to 
produce  sufficient  revenue  to  fulfill  its 
statutory  requirements.  Section  7  of  the 
Pacific  Northwest  Power  Act  controls 
the  establishment  of  BPA's  rates. 

Through  a  separate  public  process, 
BPA  has  completed  an  initial  review  of 
program  cost  levels  for  the  fiscal  year 
(FY)  1988  and  1989  budgets.  This  public 
process  has  influenced  revenue 
requirement  data  for  BPA's  rate  case. 
The  Administrator  will  not  reexamine 
program  level  decisions  in  the  rate  case. 
However,  further  opportunity  for 
informal  public  comment  has  been 
estabhshed  outside  the  rate  case. 

Opportunities  will  be  available  for 
interested  persona  to  review  the 
proposed  rates  and  the  supporting 
studies,  to  participate  in  hearings,  and  to 
submit  written  comments.  During  the 
development  of  the  Hnal  rate  proposal. 
BPA  will  evaluate  all  written  and  oral 
comments  received  in  this  process. 
Consideration  of  comments  and  more 
current  data  may  result  in  the  fmal  rate 
proposal  differing  from  the  rates 
proposed  in  this  notice. 

Responsible  Official:  Ms.  Shirley  R. 
Melton,  Director,  Division  of  Rates,  is 
the  official  responsible  for  the 
development  of  BPA's  rates. 
DATES:  Persons  wishing  to  become  a 
formal  "party"  to  the  proceedings  must 


notify  BPA  in  writing  of  their  intention 
to  do  so.  The  petitions  to  intervene  must 
be  received  by  January  9, 1987,  and 
should  be  addressed  as  follows:  Hon. 
Dean  F.  Ratzman,  Hearing  Officer,  c/o 
Geoffrey  Kronick.  Bonneville  Power 
Administration,  P.O.  Box  12999. 
Portland,  Oregon  97212.  In  addition,  a 
copy  of  the  intervention  must  be  served 
on  BPA's  Office  of  General  Counsel/ 
APR.  P.O.  Box  3621,  Portland.  Oregon 
97208. 

A  prehearing  conference,  required  by 
the  rate  procedures,  will  be  held  before 
the  Hearing  Officer  at  9:00  a.m.  on 
January  16. 1987.  at  the  Auditorium. 
Building  DOBl,  5411  Hwy.  99. 
Vancouver,  Washington.  BPA  will 
prefile  the  testimony  of  its  witnesses  at 
the  prehearing  conference. 

Registration  for  the  prehearing 
conference  will  begin  at  8:30  a.m.  The 
Hearing  Officer  will  act  on  all 
intervention  petitions  and  oppositions  to 
intervention  petitions,  establish 
additional  procedures,  establish  a 
service  list,  estabhsh  a  procedural 
schedule,  and  consolidate  parties  with 
similar  interests  for  purposes  of  filing 
jointly  sponsored  testimony  and  briefs 
and  for  expediting  cross-examination.  A 
notice  of  the  dates  and  times  of  the 
hearings  will  be  mailed  to  all  parties  of 
record. 

BPA  proposes  the  following  schedule 
for  the  formal  hearings  required  by 
section  7(i)  of  the  Pacific  Northwest 
Power  Act.  A  final  schedule  will  be 
established  by  the  Hearing  Officer. 

December  30, 1986^InitiaI  studies  available 
at  BPA's  Office  of  Public  Involvement 
(Public  Reference  Room).  1002  NE. 
Holladay,  6lh  Floor.  Portland.  Oregon. 
January  16, 1987— Prehearing  Conference  and 

BPA  Direct  Case  Filed 
January  28-30. 1987— BPA  Witness 

Clarification 
February  18, 1987 — Parties'  Direct  Case  Filed 
March  la  1987— Rebuttal  Testimony  Filed 
April  6-24, 1987 — Cross-Examination 
June  15, 1987 — Draft  Record  of  Decision 
July  31, 1987- Final  Record  of  Decision 

Two  series  of  public  field  hearings 
regarding  BPA's  proposal  will  be  held  in 
various  regional  locations.  At  the  first 
series.  BPA  will  provide  information 
concerning  the  ratemaking  process  and 
the  issues  in  this  rate  case,  and  a 
synopsis  of  the  rate  proposal.  Both  the 
pubhc's  comments  contained  in  a 
verbatim  transcript  of  the  hearings  and 
all  written  comments  received  during 
the  entire  rate  process  will  be  made  a 
part  of  the  Official  Record.  The  hearing 
officer  may  allow  reasonable 
questioning  of  participants  by  BPA 
counsel.  Presentation  of  testimony  and 
evidence  from  formal  parties  will  not  be 
allowed  at  the  field  hearings. 


Registration  for  the  field  hearings  will 
be  at  7  p.m..  and  the  hearings  will  begin 
at  7:30  p.m.  The  dates  and  locations  are: 

February  3 — The  Cougar  Room.  Ridpath 

Hotel.  W.  515  Sprague.  Spokane. 

Washington. 
February  A — The  Guild  Hall.  The  Sherwood 

Inn.  8402  S.  Hosmer,  Tacoma,  Washington- 
February  5— The  Orcas  Room,  Everett  Pacific 

Hotel,  3105  Pine  St..  Everett.  Washington. 
February  6 — The  Carriage  Room.  748  W. 

Broadway.  Jackson,  Wyoming. 
February  9 — "The  Klamath  Room.  Red  Lion 

Inn — Columbia  River,  1401  N.  Hayden 

Island  Dr..  Portland.  Oregon. 
February  10 — Main  Harris  Hall,  Lane  County 

Building,  125  E.  8th.  Eugene,  Oregon. 
February  11 — Richland  Federal  Building.  825 

Jadwin  Avenue.  Richland.  Washington. 
'February  12 — Burley  Inn,  800  N.  Overland 

Avenue.  Burley,  Idaho. 

A  second  series  of  field  hearings  may 
be  scheduled  near  the  end  of  the  formal 
hearings.  These  field  hearings  will 
provide  the  public  an  additional 
opportunity  to  comment,  based  on  their 
review  of  the  evidence  presented  in  the 
formal  hearings.  BPA  will  consider  the 
public's  comments  in  the  Draft  Record  of 
Decision.  The  hearing  schedule  and 
locations  will  be  announced  in 
newspapers  in  the  region. 

Written  comments  may  be  submitted 
until  the  close  of  all  hearings.  The  last 
day  for  receipt  of  written  comments  will 
be  specified  in  a  later  Federal  Register 
notice  (currently  expected  to  be 
published  in  May  1987). 

ADDRESSES:  Written  comments  not 
submitted  at  the  hearings  should  be 
submitted  to  Ms.  Donna  L.  Geiger, 
Public  Involvement  Manager,  Bonneville 
Power  Administration,  P.O.  Box  12999. 
Portland,  Oregon  97212. 

FON  FURTHER  INFORMATION  CONTACT: 

Ms.  Kathleen  S.  Johnson,  Public 
Involvement  office,  at  the  address  listed 
above,  505-230-3478.  Oregon  callers 
may  use  800-452-8429:  callers  in 
California,  Idaho,  Montana,  Nevada. 
Utah.  Washington,  and  Wyoming  may 
use  800-547-6048.  Information  may  also 
be  obtained  from: 

Mr.  George  Cwinnutt.  Lower  Columbia 
Area  Manager,  Suite  288. 1500  Plaza  Building, 
1500  NE..  Irving  Street.  Portland.  Oregon 
97232,  503-230-4551. 

Mr.  Ladd  Sutton.  Eugene  District  Manager. 
Room  206,  211  East  Seventh  Avenue,  Eugene. 
Oregon  97401,  503-687-6952. 

Mr.  Wayne  Lee.  Upper  Columbia  Area 
Manager.  Room  561,  West  920  Riverside 
Avenue.  Spokane.  Washington  98201.  509- 
456-2518. 

Mr.  George  E.  Eskridge.  Montana  District 
Manager,  800  Kensington.  Missoula.  Montana 
59801.  406-329-3060. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager,  P.O.  Box  741,  Wenatchee, 
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Washington  98801.  509-682-4377.  extension 
379. 

Mr.  Terence  G.  EsveJt.  Pugel  Sound  Area 
Manager,  415  First  Avenue  North,  fioom  250, 
Seattle,  Washington  98109,  206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer.  Snake  River 
Area  Manager,  West  101  Poplar.  Walla 
Walla,  Washington  99362.  509-522-6228. 

Mr.  Robert  N.  Laffel,  Idaho  Falls  District 
Manager,  531  L.omax  SireeU  Idaho  Falls. 
Idaho  83401.  208-523-2706. 

Mr.  Frederic  D.  Rettenmund,  Boise  District 
Manager.  550  West  Fort  Street,  Room  376/ 
Box  035,  Boise,  Idaho  83724.  208-334-9137. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  Procedures  Governing  Rate  Adjustments 

and  Public  Participation 
IL  Elements  of  the  PactTic  Northwest  Po«ver 

Act  I 

A.  Services 

B.  CostSv      , 

C. Rales)    I  j 

III.  Wholesale  Power  Rate  Schedules  and 

General  Rate  Schedule  Provisions 

IV.  Major  Studies  and  Issues 

A.  Major  Studies 

B.  Wholesale  Power  Rale* 

On  November  7, 1988.  BPA  published 
in  the  Federal  Register  a  notice  of 
"Intent  to  Revise  Wholesale  Power 
Rates  to  Become  Effective  October  1. 
1987;  Request  for  Recommendations  and 
Suggestions."  51  FR  40484.  The  notice 
satisfled  certain  contractual  provisions 
between  BPA  and  its  customers  by 
indicating  that  the  revised  rates  are 
expected  to  become  effective  on 
October  1, 1987. 

In  order  to  assess  its  current  rates. 
BPA  determined  the  amount  of  revenue 
required  to  meet  its  financial 
obligations.  The  total  revenue 
requirement  for  FY  1988  is  $3.05  billion 
and  for  FY  1989  is  $3.11  billion.  BPA  has 
determined  that  these  revenue 
requirements  would  exceed  the 
revenues  BPA  would  expect  to  collect 
under  its  current  rates.  "These  FY  1988 
and  FY  1989  revenue  requirements 
translate  into  an  increase  of  13.1  percent 
in  the  average  Priority  Firm  Power  rate, 
a  0.9  percent  increase  in  the  Industrial 
Firm  Power  rate,  a  3.3  percent  increase 
in  the  Surplus  Firm  Power  rate,  a  0.9 
percent  increase  in  the  New  Resources 
Firm  Power  rate,  and  a  6.0  percent 
increase  in  the  average  cost  of  nonfirm 
energy  over  the  proposed  24-month  rate 
period. 

The  proposed  wholesale  power  rates 
have  been  prepared  in  accordance  with 
BPA's  statutory  authority  to  develop 
rates,  including  the  Bonneville  Project 
Act  of  1937.  as  amended.  16  U.S.C.  832  e 
and  f  (1976);  the  Flood  Control  Act  of 
1944. 16  U.S.C„  825  et  seq  (1976);  the 
Regional  Preference  Act,  16  U.S.C.  837 
et  seq  (1976);  the  Federal  Columbia 
River  Transmission  System  Act.  16 


U.S.C.  838  g  and  h  (1974);  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  of  1980, 
16  U.S.C.  839  et  seq  (Suw>.  V.  1981). 

BPA  proposes  that  its  wholesale 
power  rate  schedules  and  the  General 
Rate  Schedule  Provisions  (GRSPs) 
associated  with  these  schedules  become 
effective  upon  interim  approval  or  final 
confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
(FERC).  BPA  will  request  FERC  approval 
effective  October  1. 1987.  These  rates 
are  proposed  to  be  in  effect  for  differing 
periods  of  times.  Section  I.A.  of  the 
GRSPs  specifies  the  proposed  effective 
period  for  each  rate. 

The  1987  wholesale  power  rate 
schedules,  and  the  GRSPs  associated 
with  these  rate  schedules,  supersede 
BPA's  1985  rate  schedules  (which 
became  effective  July  1. 1985)  to  the 
extent  stated  in  the  Availability  section 
of  each  1987  rate  schedule.  These 
schedules  and  GRSPs  shall  be 
applicable  to  all  BPA  contracts, 
including  contracts  executed  both  prior 
to  and  subsequent  to  enactment  of  the 
Pacific  Northwest  Power  Act 

In  developing  the  proposed  wholesale 
power  rates.  BPA  considered  many 
factors,  including  revenue  requirements, 
costs  of  service,  marginal  costs, 
environmental  impacts,  ease  of        '  ' 
administration,  revenue  stability,  rate 
continuity,  ease  of  comprehension, 
economic  efSciency.  and  statutory 
obligations.  The  major  studies  that  have 
been  prepared  to  support  the  proposed 
wholesale  rates  will  be  available  for 
examination  on  December  30. 1988.  at 
BPA's  Public  Reference  Room.  BPA 
Headquarters  Building,  6lh  floor.  1002 
NE.,  Holladay,  Portland,  Oregon.  The 
studies  also  may  be  requested  by  phone 
or  in  writing  from  BPA's  Public 
Involvement  office  and  will  be  available 
at  the  Prehearing  Conference.  The 
wholesale  power  rate  studies  are: 

1.  Revenue  Requirement  Study 

2.  Segmentation  Study 

3.  Loads  and  Resources  Study 

4.  Marginal  Cost  Analysis 

5.  Section  7(b)(2)  Rate  Test  Stut^ 

6.  Wholesale  Power  Rate  Develspment  Study 

To  request  any  of  the  above  studies 
by  telephone,  call  BPA's  document 
request  line:  800-841-5867  for  Oregon. 
800-624-9495  for  Washington,  Idaho,^ 
Montana,  California,  Wyoming,  Utah, 
and  Nevada.  Other  callers  should  use 
503-230-3478.  Please  request  the  study 
by  its  above  title.  Also  state  whether 
you  require  the  accompanying  published 
technical  documentation;  otherwise  the 
study  alone  will  be  provided.  (For 
example,  ask  for  the  "Revenue 
Requirement  Study  and  Technical 
Documentation".) 


An  environmental  assessment 
documenting  the  environmental  impacts 
of  the  proposed  rates  and  alternatives 
will  be  available. 

I.  Procedures  Governing  Rate 
Adjustments  and  Public  Participation 

Section  7(i)  of  the  Pacific  Northwest 
Power  Act.  16  U.S.C..839efi).  requires 
that  rates  be  set  according  to  certain 
procedures.  These  procedures  include 
issuance  of  a  Federal  Register  notice 
announcing  the  proposed  rates:  one  or 
more  hearings;  the  opportunity  to  submit 
written  views,  supporting  information, 
questions,  and  arguments;  and  a 
decision  by  the  Administrator  based  on 
the  record  developed  during  the  hearing 
process.  This  proceeding  will  be 
governed  by  BPA's  "Procedures 
Governing  Bonneville  Power 
Administration  Rate  Hearings,'* 51  FR 
7611  (March  5, 1986),  which  implements, 
and  in  most  instances  expands,  these 
statutory  requirements.  The  proceedings 
for  BPA's  proposal  to  adjust 
transmission  rates  will  be  combined 
with  the  proceedings  for  BPA's  proposal 
to  adjust  wholesale  power  rates. 
BPA's  procedures  provide  for 
publication  of  a  notice  ef  the  proposed 
rates,  a  prehearing  conference,  » 
hearing,  receipt  of  written  comments, 
preparation  of  decisional  documents,  a 
decision,  and  the  transmittal  of  the 
decision  with  supporting  documentation 
to  the  Federal  Energy  Regulatory 
Commission.  The  procedures  require 
that  the  Administrator  specify  in  the 
Federal  Register  notice  whether 
expedited  rules  will  be  used.  In  order  to 
give  the  public  the  maximum 
opportunity  to  participate  and  have  its 
views  considered,  the  Administrator  has 
determined  and  hereby  gives  notice  that 
expedited  rules  of  procedure  will  not 
apply  to  this  proceeding.  The  hearing 
will  be  conducted  according  to  the  rule 
for  general  rate  proceedings,  §  1010.9  of 
BPA's  Procedures  Governing  Bonneville 
Power  Administration  Rate  Hearings. 

In  addition  to  its  formal  hearing 
process,  BPA  will  also  convene  a  series 
of  public  hearings  at  certain  locations 
throughout  the  region.  The  purpose  of 
these  hearings  is  to  present  to  interested 
members  of  the  public  a  synopsis  of 
BPA's  rate  proposal.  The  hearings  will 
be  held  at  the  times  and  locations 
previously  listed.  The  conduct  of  these 
hearings  will  be  substantially  the  same 
as  that  of  the  public  field  hearings  held 
for  BPA's  1981, 1982, 1983,  and  1985  rate 
proceedings.  BPA  staff  will  summarize 
the  proposed  rates  after  which  the 
public  will  have  an  opportunity  to 
present  its  comments,  views,  and 
opinions  about  the  proposed  rates. 
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BPA  distinguishes  between 
"participants  in"  and  "parties  to"  the 
hearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments, 
views,  opinions,  and  information  from 
"participants,"  who  are  deHned  in  the 
procedures  as  any  person  who  may 
express  his  views,  but  who  does  not 
intervene  as  a  party.  Participants' 
written  comments  will  be  .Tiade  part  of 
the  official  record  of  the  case.  The 
participant  category  gives  the  public  the 
opportunity  to  participate  and  have  its 
views  considered  without  assuming  the 
obligations  incumbent  upon  "parties." 
Participants  are  not  entitled  to 
participate  in  the  prehearing  conference, 
cross-examine  parties'  witnesses,  seek 
discovery,  serve  or  be  served  with 
documents,  and  are  not  subject  to  the 
same  procedural  requirements  as 
parties.  Participants,  however,  will  be 
provided  regular  letters  during  the  rate 
hearings  summarizing  the  proceedings 
and  are  provided  the  opportunity  to 
request  materials  presented  during  the 
hearings. 

The  second  category  of  interest  is  that 
of  a  "party"  as  defined  in  §§  1010.2  and 
1010.4  of  "The  Procedures  Governing 
Bonneville  Power  Administration  Rate 
Hearings. "  51  FR  7611  (March  5,  1986). 
Parties  may  participate  in  tXe  prehearing 
conference,  may  call  and  cross-examine 
witnesses,  and  are  entitled  to  service  of 
documents  from  all  other  parties.  Parties 
may  also  be  cross-examined  and 
required  to  serve  documents  on  the 
other  parties.  To  avoid  unnecessary 
delay,  cross-examination  by  parties  may 
be  limited  by  the  Hearing  Officer. 
Where  parties  have  substantially  similar 
positions,  the  Hearing  Officer  may 
appoint  lead  counsel  to  conduct  cross- 
examination.  If  a  party  demonstrates 
that  it  would  not  be  represented 
adequately  in  the  joint  presentation  of 
an  issue  or  issues,  the  Hearing  Officer 
may  permit  separate  examination  or 
argument  regarding  such  issue  or  issues. 

In  order  to  facilitate  discovery  and 
promote  the  efficient  use  of  cross- 
examination,  the  Hearing  Officer  may 
schedule  one  or  more  transcribed 
sessions  for  the  purpose  of  allowing 
parties  and  BPA  to  question  witnesses 
about  the  contents  of  their  prepared 
testimony.  Cross-examination  will  be 
scheduled  by  the  Hearing  Officer  as 
necessary  following  completion  of  the 
filing  of  all  parties  and  BPA's  direct 
cases,  rebuttal  testimony,  discovery,  and 
clarification.  Parties  will  have  the 
opportunity  to  file  initial  briefs  at  the 
close  of  cross-examination. 

Persons  wishing  to  become  a  formal 
"party"  to  BPA's  rate  proceeding  must 
so  notify  BPA  in  writing.  Petitions  to 


intervene  shall  state  the  name  and 
address  of  the  person  and  the  person's 
interests  in  the  outcome  of  the  hearing. 
Petitioners  may  designate  no  more  than 
two  representatives  upon  whom  service 
will  be  made.  BPA  customers  and 
customer  groups  whose  rates  are  subject 
to  revision  in  the  hearing  will  be  granted 
intervention,  based  on  a  petition  filed  in 
conformity  with  this  section.  Other 
petitioners  must  explain  their  interests 
in  sufficient  detail  to  permit  the  Hearing 
Officer  to  determine  whether  they  have 
a  relevant  interest  in  the  hearing.  Any 
opposition  to  a  petition  to  intervene 
must  be  filed  and  served  at  least  24 
hours  before  the  January  16  prehearing 
conference.  All  timely  applications  will 
be  ruled  on  by  the  Hearing  Officer.  Late 
interventions  are  strongly  disfavored. 
Opposition  to  an  untimely  petition  to 
intervene  shall  be  filed  and  served 
within  2  days  after  service  of  the 
petition.  Intervention  petitions  will  be 
available  for  inspection  in  the  Public 
Reference  Room  of  BPA's  Office  of 
Public  Involvement.  6th  Floor,  1002  NE. 
Holladay.  Portland.  Oregon. 
Interventions  are  subject  to  S  1010.4  of 
BPA's  Procedures  Governing  Bonneville 
Power  Administration  Rate  Hearings. 

After  the  close  of  the  hearings,  BPA 
will  file  a  Draft  Record  of  Decision.  The 
Hearing  Officer  will  extend  an 
opportunity  to  other  parties  to  evaluate 
the  record  and  analyze  the  law  through 
briefs.  The  Draft  Record  of  Decision  will 
provide  a  written  evaluation  of  the 
record  addressing  significant  technical 
issues.  The  Hearing  Officer  also  will 
extend  an  opportunity  to  all  parties  to 
file  reply  briefs. 

Persons  need  not  attend  the  hearings 
in  order  to  have  their  views  included  in 
the  record.  Written  comments  may  be 
included  in  the  record  if  they  are 
submitted  before  the  close  of  the 
hearings.  Written  views,  supporting 
information,  questions,  and  arguments 
should  be  submitted  to  BPA's  Public 
Involvement  Manager. 

The  record  will  include,  among  other 
things,  the  transcripts  of  the  hearings, 
written  material  submitted  by  the 
parties  and  participants,  documents 
developed  by  the  BPA  staff,  and  other 
material  accepted  into  the  record  by  the 
Hearing  Officer.  The  Hearing  Officer 
then  will  review  the  record,  will 
supplement  it  if  necessary,  and  will 
certify  the  record  to  the  Administrator 
for  decision. 

The  Administrator  will  develop  the 
final  proposed  rates  based  on  the  entire 
record,  including  the  record  certified  by 
the  Hearing  Officer,  comments  received 
from  participants  in  the  field  hearings, 
other  material  and  information 


submitted  to  or  developed  by  the 
Administrator,  and  any  other  comments 
received  during  the  rate  development 
process.  The  basis  for  the  final  proposed 
rates  will  be  expressed  in  the 
Administrator's  Record  of  Decision.  The 
Administrator  will  serve  copies  of  the 
Administrator's  Record  of  Decision  on 
all  parties  and  will  file  the  final 
proposed  rates  together  with  the  record 
with  the  Federal  Energy  Regulatory 
Commission  (FERC)  for  confirmation 
and  approval. 

II.  Elements  of  the  Pacific  Northwest 
Power  Act 

The  rate  schedules  contained  in  this 
publication  are  proposed  in  accordance 
with  the  Pacific  Northwest  Power  Act, 
which  was  signed  into  law  on  December 
5, 1980.  The  proposed  rate  schedules 
reflect  many  requirements  contained 
principally  in  the  Pacific  Northwest 
Power  Act's  rate  directives  (section  7). 
as  well  as  the  conditions  related  to 
classes  of  customers  and  services 
contained  in  the  Pacific  Northwest 
Power  Act's  power  sales  directives 
(section  5). 

A.  Services.  BPA's  public  body, 
cooperative,  and  Federal  agency 
customers  are  entitled  to  have  their 
current  and  future  power  requirements 
met  by  BPA.  In  addition,  the  residential 
and  small  farm  consumers  of  investor- 
owned  utilities  (lOUs)  share  in  the 
benefits  of  what  are  now  BPA's  lowest- 
cost  resources. 

The  lOUs'  net  firm  power 
requirements  in  the  region  (in  excess  of 
their  own  firm  resources  in  the  year 
prior  to  the  Pacific  Northwest  Power 
Act)  also  can  be  served  by  BPA.  These 
loads  would  be  served  at  a  different 
rate,  as  described  below,  but  would 
retain  the  benefits  of  Federal  system 
integration,  reserves,  risk  sharing,  and 
nonfirm  energy  supplies. 

BPA's  direct-service  industrial  (DSI) 
customers  have  received  20-year 
contracts  for  industrial  power.  These 
contracts  include  significant  BPA  rights 
to  restrict  service  to  the  DSIs.  These 
rights  provide  the  region  with  a  major 
portion  of  the  planning  and  operating 
services  that  help  to  keep  costs  lower  to 
all  of  the  region's  consumers. 

B.  Costs.  The  Act  identifies  three 
distinct  resource  pools,  commonly 
referred  to  as  the  Federal  base  system 
resources  (FBS).  the  exchange  resources 
under  section  5(c)  of  the  Pacific 
Northwest  Power  Act  (Exchange),  and 
new  resources. 

The  first  pool,  the  FBS,  is  defined  by 
section  3(10)  of  the  Pacific  Northwest 
Power  Act  as:  (1)  The  Federal  Columbia 
River  Power  System  hydroelectric 
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projects;  (2)  the  resources  acquired  by 
the  Administrator  under  long-term 
contracts  in  force  on  the  effective  date 
of  the  Pacific  Northwest  Power  Act;  and 
(3)  the  resources  acquired  by  the 
Administrator  in  an  amount  necessary 
to  replace  reductions  in  capability  of  the 
resources  in  (1)  and  {2\.  Fot  the  test 
years  FY  1S88  and  FY  1989,  the  FBS  used 
in  developing  rates  includes  the  existing 
hydroelectric  system,  30  percent  of  the 
output  of  the  Trojan  nuclear  plant.  72 
percent  of  the  output  from  Hanford 
Generating  Project,  and  the  net-billed 
portions  of  the  Washington  Public 
Power  Supply  System  plants  1.  2.  and  3. 
The  Exchange  resource  pool  consists 
of  the  power  that  BPA  purchases  firom 
utilities,  primarily  lOUs,  under  the 
provisions  of  section  5(c).  for  the  direct 
benefit  of  their  residential  and  small 
farm  consumers.  For  the  rate  period,  the 
power  eligible  for  exchange  purchase  is 
equal  to  100  percent  of  the  residential 
and  small  farm  loads  of  the  individual 
utilities  in  the  region.  BPA  is  directed  to 
acquire  the  power  at  the  offering  utility's 
average  system  cost.  The  average 
system  cost  is  determined  using  a 
methodology  developed  by  BPA, 
pursuant  to  section  5  of  the  Pacific 
Northwest  Power  Act.  in  consultation 
with  its  customers.  State  regulatory 
bodies  in  the  region,  and  the  Pacific 
Northwest  Electric  Power  Conservation 
Planning  Council  (Northwest  Power 
Planning  Council)  (see  49  FR  39,293 
(1984).  and  50  FR  4,970  (1985)).  BPA  must 
then  sell  an  equivalent  amount  of  power 
to  the  utility  under  the  rate  schedule  that 
is  in  eflect  for  sales  of  wholesale 
Priority  Firm  power  for  exchanging 
utilities.  The  benefits  of  this  exchange 
are  to  be  passed  through  to  the 
participating  utility's  residential  and 
small  farm  loads  within  that  region. 

While  the  exchange  provisions  of  the 
Pacific  Northwest  Power  Act  were 
presumed  to  benefit  primarily  investor- 
owned  utility  residential  ratepayers,  the 
average  system  cost  methoddogy  also 
permits  publicly  owned  utilities  to 
exchange.  Thns,  a  portion  of  the 
projected  exchange  resource,  exchange 
cost,  and  exchange  load  in  this  proposal 
is  attributable  to  this  public  agency 
exchange. 

The  third  resource  pool  is  the  "new 
resource"  pool.  It  includes  all  new 
resources  developed,  purchased,  or 
otherwise  acquired  by  BPA  other  than 
Exchange  resources  and  FBS 
replacements. 

C  Rotes.  The  costs  of  the  various 
resource  pools  described  above,  plus  the 
other  costs  incurred  by  the 
Administrator,  must  be  recovered  in  a 
manner  consistent  with  section  7  of  the 


Pacific  Northwest  Power  Act  and 
provisions  of  other  applicable  law. 

Section  7(b)  directs  the  Administrator 
to  establish  a  rate  or  rates  for  power 
sold  to  meet  the  general  requirements  of 
the  public  body,  cooperative,  and 
Federal  agency  customers  within  the 
region  as  well  as  power  sold  to  utilities 
participating  in  the  residential  power 
exchange  to  serve  their  residential  and 
small  farm  consumers.  The  7(b)  rate  is  to 
be  based  on  FBS  costs,  and  to  the  extent 
that  the  loads  exceed  the  capability  of 
the  FBS.  exchange  resource  costs.  For 
test  years  FY  1988  and  FY  1989,  7(b) 
loads  exceed  the  capability  of  the  ras. 
Consequently,  a  portion  of  BPA's 
exchange  resources  is  allocated  to  the 
7(b)  rate  class. 

In  addition,  section  7(b)(2)  of  the 
Pacific  Northwest  Power  Act  directs  the 
Administrator  to  ensure  that  amounts  to 
be  charged  for  firm  power  for  the 
general  requirements  of  the  public 
agency  customers  do  not  exceed  an 
amount  determined  by  certain 
assumptions  contained  in  section 
7(b)(2).  In  order  to  determine  whether 
the  public  agency  rate  exceeds  this 
level,  BPA  has  conducted  a  separate 
study  based  on  the  section  7(b)(2) 
methodology  and  interpretation 
developed  in  a  separate  7(i)  proceeding. 
The  results  of  this  study  indicate  that, 
without  adjustment  the  public  agency 
rate  would  exceed  this  level.  Hence, 
costs  above  this  level  have  been 
allocated  to  other  rates. 

For  test  years  FY  1988  and  FY  1989. 
the  DSIs  are  allocated  the  costs  of 
resources  remaining  after  serving  7(b) 
load,  the  majority  of  which  are  exchange 
resources.  However,  section  7(c)(2)  of 
the  Pacific  Northwest  Power  Act  directs 
that  the  rates  charged  the  DSI  customers 
beginning  July  1, 1985,  are  to  be  based 
on  the  wholesale  rates  charged  BPA's 
preference  customers  as  adjusted  for  the 
margin  typical  of  those  charged  by  the 
region's  public  utihties  for  electricity 
sold  to  retail  industrial  consumers,  and, 
pursuant  to  section  7(c)(3)  of  the  Pacific 
Northwest  Power  Act  for  the  value 
associated  with  BPA's  contractual  rights 
to  restrict  DSI  load  for  reserve  purposes. 
In  addition,  BPA  must  ensure  that  the 
rates  charged  DSI  customers  are  not 
lower  than  those  in  effect  in  the  year 
ending  June  30, 1985.  Consistent  with 
these  statutory  requirements,  BPA  has 
implemented  a  10-year  variable  rate  for 
its  aluminum  smelter  DSIs  that  ties  the 
price  of  power  for  these  purchasers  to 
the  market  price  of  aluminum.  These 
statutory  directives  and  the  Variable 
rate  may  cause  potential  reallocations  of 
costs  and  credits  amcmg  custoaier 
classes. 


III.  Wholesale  Power  Rate  Schedules 
and  General  Rate  Schedule  Provisions 

Schedule  PF~87— Priority  Firm  Power 
Rate 

Section  I.  Availability  |^ 

This  schedule  is  available  for  the 
contract  purchase  of  firm  power  or 
capacity  to  be  used  within  the  Pacific 
Northwest.  Priority  Firm  Power  may  be 
purchased  by  public  bodies, 
cooperatives,  and  Federal  agencies  for 
resale  to  ultimate  consumers,  for  direct 
consumption,  construction,  test  and 
start-up.  and  station  service. 

Utilities  participating  in  the  exchange 
under  section  5(c)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Pacific  Northwest 
Power  Act)  may  purchase  Priority  Firm 
Power  pursuant  to  their  Residential 
Purchase  and  Sale  Agreements. 

In  addition.  Bonneville  Power 
Administration  (BPA)  may  make  power 
available  to  those  parties  participating 
in  exchange  agreements  which  use  this 
rate  schedule  as  the  basis  for 
determining  the  amount  or  value  of 
power  to  be  exchanged. 

This  schedule  supersedes  Schedule 
PF-85  which  went  into  eflect  on  an 
interim  basis  on  July  1. 1985. 

Section  11.  Rate 

This  rate  schedule  includes  the 
Preference  rate  and  the  Exchange  rate. 
The  Preference  rate  is  available  for  the 
general  requirements  of  public  body, 
cooperative  ami  Federal  agency 
customers  and  includes  credit  attributed 
to  the  provision  of  section  7(b)(2)  of  the 
Pacific  Northwest  Power  Act.  The 
Exchange  rate  is  available  for  all  other 
sales  under  the  rate  schedule  including 
all  purchases  of  residential  and  small 
farm  exchange  power  pursuant  to  the 
Residential  Purchase  and  Sale 
Agreements  and  power  purchased  or 
valued  at  the  Priority  Firm  Power  rate 
for  other  than  general  requirements. 

A.  Preference  Rate.  1.  Demand 
Charge,  a.  $3.62  per  kilowatt  of  billing 
demand  occurring  during  all  Peak  Period 
hours. 

b.  No  demand  charge  during  OfTpeak 
Period  hours. 

2.  Energy  Charge,  a.  19.3  mills  per 
kilowatthour  of  billing  energy  for  the 
billing  months  September  tlu-ough 
March; 

b.  15.3  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  April 
through  August. 

B.  Exchange  Rate.  1.  Demand  Charge. 
a.  $3.71  per  kilowatt  of  billing  demand 
occurring  during  all  Peak  Period  hours. 
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b.  No  demand  charge  during  Offpeak 
Period  hours. 

2.  Energy  Charge,  a.  20.0  mills  per 
kilowatthour  of  bilhng  energy  for  the 
hilling  months  September  through 
March: 

b.  15.9  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  April 
through  August. 

Section  III.  Billing  Factors 

In  this  section,  billing  factors  are 
listed  for  each  of  the  following  types  of 
purchasers:  Computed  requirements 
purchasers  (section  III. A),  purchasers  of 
residential  exchange  power  pursuant  to 
the  Residential  Purchase  and  Sale 
Agreements  (section  III.B),  and  metered 
requirements  purchasers  and  those 
Priority  Firm  Power  purchasers  not 
covered  by  sections  111. A  and  III.B 
(section  III.C). 

A.  Computed  Requirements 
Purchasers.  Purchasers  designated  by 
BPA  as  computed  requirements 
purchasers  pursuant  to  power  sales 
contracts  shall  be  billed  in  accordance 
with  the  provisions  of  this  subsection. 

1.  Billing  Demand.  The  billing  demand 
for  actual,  planned,  and  contracted 
computed  requirements  purchasers  shall 
be  the  higher  of  the  billing  factors  "a" 
and  "b."  below: 

a.  the  lower  of: 

(1)  the  larger  of  the  Computed  Peak 
Requirement  or  the  Computed  Average 
Energy  Requirement:  or 

(2)  the  Measured  Demand,  before 
adjustment  for  power  factor. 

b.  the  lower  of: 

(1)  the  Computed  Peak  Requirement, 
or 

(2)  60  percent  of  the  highest  Computed 
Peak  Requirement  during  the  previous 
11  billing  months  (Ratchet  Demand). 

2.  Billing  Energy.  The  billing  energy 
for  actual,  planned,  and  contracted 
computed  requirements  purchasers  shall 
be: 

a.  for  the  months  September  through 
March,  the  sum  of: 

(1)  67  percent  of  the  Measured  Energy 
(excluding  unauthorized  increase),  and 

(2)  33  percent  of  the  Computed  Energy 
Maximum; 

b.  for  the  months  April  through 
August,  the  sum  of: 

(1)  77  percent  of  the  Measured  Energy 
(excluding  unauthorized  increase),  and 

(2)  23  percent  of  the  Computed  Energy 
Maximum. 

B.  Purchasers  of  Residential 
Exchange  Power.  Purchasers  buying 
Priority  Firm  Power  under  the  terms  of  a 
Residential  Purchase  and  Sale 
Agreement  shall  be  billed  as  follows: 

1.  Billing  Demand.  The  billing  demand 
shall  be  the  demand  calculated  by 
applying  the  load  factor,  determined  as 


specified  in  the  Residential  Purchase 
and  Sale  Agreement,  to  the  billing 
energy  for  each  billing  period. 

2.  Billing  Energy.  The  billing  energy 
shall  be  the  energy  associated  with  the 
utility's  residential  load  for  each  billing 
period.  Residential  load  shall  be 
computed  in  accordance  with  the 
provisions  of  the  purchaser's  Residential 
Purchase  and  Sale  Agreement. 

C.  Metered  Requirements  Purchasers. 
Other  Purchasers  Not  Covered  by 
Sections  lll.A  and  III.B,  Above. 
Purchasers  designated  as  metered 
requirements  customers  and  purchasers 
taking  or  exchanging  power  under  this 
rate  schedule  who  are  not  otherwise 
covered  by  sections  IIl.A  and  III.B  shall 
be  billed  as  follows: 

1.  Billing  Demand.  The  billing  demand 
shall  be  the  Measured  Demand  as 
adjusted  for  power  factor,  unless 
otherwise  specified  in  the  power  sales 
contract. 

2.  Billing  Energy.  The  billing  energy 
shall  be  the  Measured  Energy,  unless 
otherwise  specified  in  the  power  sales 
contract. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Power  Factor  Adjustment.  The 
adjustment  for  power  factor,  when 
specified  in  this  rate  schedule  or  in  the 
power  sales  contract,  shall  be  made  in 
accordance  with  the  provisions  of  both 
this  section  and  section  lil.C.l  of  the 
General  Rate  Schedule  Provisions 
(GRSPs).  The  adjustment  shall  be  made 
if  the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand 
by  1  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

B.  Low  Density  Discount  (LDD).  BPA 
shall  apply  a  discount  to  the  charges  for 
all  Priority  Firm  Power  sold  to 
purchasers  who  are  eligible  for  an  LDD. 
Eligibility  for  the  LDD  and  the  amount  of 
the  discount  (3,  5,  or  7  percent)  shall  be 
determined  pursuant  to  section  1II.C.3  of 
the  GRSPs. 

C.  Irrigation  Discount.  BPA  shall 
apply  an  irrigation  discount,  equal  to  4.9 
mills  per  kilowatthour,  to  the  charges  for 
qualifying  energy  purchased  under  this 
rate  schedule.  The  irrigation  discount 
shall  be  applied  after  calculation  of  the 
Low  Density  Discount.  The  discount 
shall  apply  only  to  energy  purchased 


during  the  billing  months  of  April 
through  October.  Eligibility  for  the 
irrigation  discount  and  reporting 
requirements  shall  be  determined 
pursuant  to  section  III.C.4  of  the  GRSPs. 

D.  Conservation  Surcharge.  The 
Northwest  Power  Planning  Council  has 
recommended  that  a  conservation 
surcharge  be  imposed  on  those 
customers  subject  to  such  surcharge  as 
determined  by  the  Administrator  in 
accordance  with  BPA's  Policy  to 
Implement  the  Council-Recommended 
Conservation  Surcharge.  The 
Conservation  Surcharge  shall  be  applied 
pursuant  to  section  III.C.7  of  the  GRSPs 
and  subsequent  to  any  other  rate 
adjustments. 

E.  Cost  Recovery  Adjustment  Clause. 
The  Cost  Recovery  Adjustment  Clause 
described  in  section  III.C.5  of  the  GRSPs 
shall  be  applied  to  all  purchases  and 
exchanges  under  this  rate  schedule.  The 
percentage  increase  or  decrease 
calculated  in  sections  III.C.5.a  and 
Il.C.S.b  of  the  GRSPs  shall  be  applied 
uniformly  to  the  demand  and  energy 
charges  contained  in  sections  II. A  and 
II. B  and  the  irrigation  discount 
contained  in  section  IV.C  of  this  rate 
schedule. 

F.  Outage  Credit.  Pursuant  to  section  7 
of  the  General  Contract  Provisions,  BPA 
shall  provide  an  outage  credit  to  any 
purchaser  for  those  hours  for  which  BPA 
is  unable  to  deliver  the  full  billing 
demand  during  that  billing  month  due  to 
an  outage  on  the  facilities  used  by  BPA 
to  deliver  Priority  Firm  Power.  Such 
credit  shall  not  be  provided  if  BPA  is 
able  to  serve  the  purchaser's  load 
through  the  use  of  alternative  facilities 
or  if  the  outage  is  for  less  than  30 
minutes.  The  amount  of  the  credit  shall 
be  calculated  according  to  the 
provisions  of  section  III.C.2  of  the 
GRSPs. 

G.  Unauthorized  Increase.  BPA  shall 
apply  the  charge  for  Unauthorized 
Increase  to  any  purchaser  of  Priority 
Firm  Power  taking  demand  and  energy 
in  excess  of  its  contractual  entitlement. 

1.  Rate  for  Unauthorized  Increase. 
62.7  mills  per  kilowatthour. 

2.  Calculation  of  the  Amount  of 
Unauthorized  Increase.  Each  60-minute 
clock-hour  integrated  or  scheduled 
demand  shall  be  considered  separately 
in  determining  the  amount  that  may  be 
considered  an  unauthorized  increase. 
BPA  first  shall  determine  the  amount  of 
unauthorized  increase  related  to 
demand  and  shall  treat  any  remaining 
unauthorized  increase  as  energy-related. 

a.  Unauthorized  Increase  in  Demand. 
That  portion  of  any  Measured  Demand 
during  Peak  Period  hours,  before 
adjustment  for  power  factor,  which 
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exceeds  the  demand  that  the  purchaser 
is  contractually  entitled  to  take  during 
the  billing  month  and  which  cannot  be 
assigned: 

(1)  to  a  class  of  power  that  BPA 
delivers  on  such  hour  pursuant  to 
contracts  between  BPA  and  the 
purchaser  or 

(2)  to  a  type  of  power  that  the 
purchaser  acquires  from  sources  other 
than  BPA  and  that  BPA  delivers  during 
such  hour,  shall  be  billed: 

(1)  in  accordance  with  the  provisions 
of  the  "Relief  from  Overrun"  exhibit  to 
the  power  sales  contract;  or 

(2)  if  such  exhibit  does  not  apply  or  is 
not  a  part  of  the  purchaser's  power  sales 
contract,  at  the  rate  for  Unauthorized 
Increase,  based  on  the  amount  of  energy 
associated  with  the  exceia  demand. 

b.  Unauthorized  Increase  in  Energy. 
The  amonnt  of  Measured  Ener;gy  during 
a  billing  month  which  exceeds  the 
amount  of  energy  which  the  purchaser  is 
contractually  entitled  to  take  dming  that 
month  and  which  cannot  be  assigned: 

(1)  to  a  class  of  power  which  BPA 
delivers  during  such  month  pursuant  to 
contracts  between  BPA  and  the 
purchaser  or 

(2}  to  a  type  of  power  which  the 
ptrrchaser  acquires  from  sources  other 
than  BPA  and  which  BPA  delfvers 
during  such  month,  shall  be  b»iledr 

(1)  in  accordance  with  the  provisions 
of  the  "Relief  from  Overrun"  exhibit  to 
the  power  sales  contract;  or 

(2)  as  unauthorized  increase  if  such 
exhibit  does  not  ajqjly  or  i«  not  a  part  of 
the  parcbaser's  pcwer  sales  contract. 

H.  Coincidental  Billing  Adjustment 
Purchasers  of  Priority  Firm  Power  who 
are  billed  on  a  coincidental  basis  and 
who  have  diversity  charges  or  divernty 
factors  specified  in  their  power  sales 
contracts  shall  have  their  charges  for 
billing  demand  adjtisted  according  to  the 
provisions  of  section  ID.Ce  of  the 
GRSPs.  Compoted  requirements 
purcbasers  are  not  subiect  to  the 
Coincidental  Billing  Adjustment  For 
scheduled  power. 

I.  Energy  Return  Surcharge.  Any 
purchaser  who  preschedules  in 
accordance  vrith  sections  2{aK4)  and 
2(c)(2)  of  Exhibit  E  of  the  power  sales 
contract  and  who  returns,  during  a 
single  offpeak  hour,  more  than  60 
percent  of  the  difference  between  that 
purchaser's  computed  peak  requirement 
and  computed  average  energy 
requirement  for  the  billing  month  shall 
be  subject  to  the  following  surcharge  for 
each  additional  kilowatthour  so 
returned: 

1.  3.64  mills  per  kilowatthour  for  the 
months  of  April  through  November; 

2. 1.54  mills  per  kilowatthour  for  the 
months  of  December  through  March. 


Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Pacific  Northwest  Power  Act.  BPA  has 
made  the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
PF-«7  rate  rs  79.7  percent  FBS  and  20.3 
percent  Exchange. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19X)  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  GRSPs  and  the 
following  acts,  as  amended:  the 
Bonneville  Project  Act,  the  Flood 
Control  Act  of  1944.  the  Regional 
Preference  Act  (Pub.  L  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Power  Act. 

Schedule  lP-87— Industrial  Firm  Power 
Rate 

Section  1.  Availability 

This  schedule  is  available  to  direct- 
service  industrial  (DSI)  customers  for 
both  the  contract  purchase  of  Industrial 
Firm  Power  and  the  purchase  of 
Auxiliary  Power  if  requested  by  the  DSI 
customer  and  made  available  by  BPA.  If 
a  DSI  customer  purchasing  power  under 
this  rate  schedule  requests  and  BPA 
makes  available  power  under  another 
applicable  wholesale  rate  schedule  the 
IP-87  rate  schedule  is  available  for  that 
portion  of  power  purchased  not  covered 
under  the  alternative  rate  schedule.  This 
rate  schedule  supersedes  Schedule  IP-65 
which  went  into  effect  on  an  interim 
basis  on  July  1, 1985. 

Section  U.  Rate 

The  followfng  rates  shall  be  applied 
when  first  quartile  service  is  provided 
under  this  rate  schedule  in  accordance 
with  the  terms  of  a  purchaser's  Power 
Sales  Contract  dated  August  25, 1981.  A 
separate  billing  adjustment  for  the 
reserves  provided  by  the  purchasers  of 
Industrial  Firm  Power  is  not  contained 
in  this  rate  schedule;  the  value  of 
reserves  credit  has  been  included  in  the 
determination  of  the  demand  and  energy 
charges. 

Any  contractual  reference  to  the  IP 
Premium  Rate  shall  be  deemed  to  refer 
to  the  demand  and  energy  charges  set 
forth  below.  Any  reference  to  the  IP 
Standard  Rate  shall  be  deemed  to  refer 
to  the  same  demand  and  energy  charges 
minus  the  Discount  for  Quality  of 
Service. 


A,  Demand  Charge.  1.  $4.21  per 
kilowatt  of  billing  demand  occurring 
during  all  Peak  Period  hours. 

2.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge.  1. 19.7  mills  per 
kilowatthour  of  billing  energy  for  the 
billing  months  September  through 
March; 

2. 15.7  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  April 
through  August. 

Section  III.  Billing  Factors 

A.  Billing  Demand.  The  billing 
demand  shall  be  the  BPA  Operating 
Level  during  the  Peak  Period  as  adjusted 
for  power  factor.  If  there  is  more  than 
one  BPA  Operating  Level  during  the 
Peak  Period  withm  a  billing  month,  the 
billing  demand  shall  be  a  weighted 
average  of  the  BPA  Operating  Levels 
during  the  Peak  Period  for  the  billing 
month.  The  BPA  Operating  Level  is 
defined  in  section  lU.A.lO  of  the  General 
Rate  Schedule  Provisions  (GRSPs).  If 
BPA  has  agreed  to  serve  a  portion  of  a 
DSI  load  under  an  alternative  rate 
schedule,  the  biHing  demand  under  the 
IP-87  rate  schedule  shall  be  specified  in 
the  contract  initiating  such  arrangement. 

However,  if  BPA  has  agreed,  pursuant 
to  section  4  of  the  direct-service 
industrial  power  sales  contract,  to  sell 
Industrial  Firm  Power  on  a  daily 
demand  basis  (transitional  service),  this 
section  of  the  rate  schedule  shall  not 
apply,  and  BPA  shall  bill  the  purchaser 
in  accordance  with  the  provisions  of 
section  V.C.3  of  the  GRSPs. 

B.  Billing  Energy.  The  billing  energy 
shall  be  the  Measured  Energy  for  the 
billing  month,  minus  any  kilowatthours 
on  which  BPA  assesses  the  charge  for 
unauthorized  increase. 

However,  if  BPA  has  agreed  to  serve 
only  a  portion  of  the  DSI's  load  under 
the  IP  rate  schedule,  the  billing  energy 
for  the  power  purchased  under  the  IP 
rate  shall  be  specified  in  the  contract 
initiating  such  arrangement. 

Section  FV.  Adjustments  and  Special 
Provisions 

A.  Discount  for  Quality  of  First 
Quartile  Service.  1.  Application  and 
Amount  of  First  Quartile  Discount.  If  a 
purchaser  requests  discounted  rate 
service,  a  discount  of  0.6  mills  per 
kilowatthour  of  billing  energy  shall  be 
granted.  This  billing  credit  shall  be 
applied  to  the  monthly  billing  energy 
under  section  III.B  for  alt  power 
purchased  under  this  rate  schedule.  No 
credit  shall  be  applied  to  those 
purchases  subject  to  unauthorized 
increase  charges  under  section  IV.D  of 
this  rate  schedule. 
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2.  Eligibility  Requirements  for  First 
Quartile  Discount.  To  qualify  for  the 
First  Quartile  Discount  the  purchaser 
must  request  discounted  rate  service  in 
writing  by  April  2  of  each  calendar  year. 
By  virtue  of  making  such  request,  the 
Purchaser  is  agreeing  to  accept  the  level 
and  quality  of  First  Quartile  service 
described  in  section  6  of  the  Variable 
Industrial  Rate  contract.  Such 
acceptance  includes  the  waiver  of 
contract  rights  provided  in  section 
6.a(2)(a)  of  said  contract. 

B.  Curtailments.  BPA  shall  charge  the 
DSI  for  curtailments  of  the  lower  three 
quartiles  in  accordance  with  the 
provisions  of  section  9  of  the  power 
sales  contract.  BPA  shall  apply  the 
demand  charge  in  effect  at  the  time  of 
the  curtailment  in  the  computation  of  the 
amount  of  the  curtailment  charge.  In  the 
event  that  a  purchaser  is  found  to  be 
eligible  to  have  a  portion  of  their  load 
served  under  an  alternative  rate 
schedule,  application  of  the  curtailment 
charge  shall  be  specified  in  the  contract 
instituting  such  arrangement. 

C.  Cost  Recovery  Adjustment  Clause. 
The  Cost  Recovery  Adjustment  Clause 
described  in  section  III.C.5  of  the  GRSPs 
and  shall  be  applied  to  all  power 
purchases  under  this  rate  schedule. 

Application  of  the  Cost  Recovery 
Adjustment  Clause  shall  result  in  a 
uniform  percentage  adjustment  applied 
to  the  demand  and  energy  charges, 
contained  in  section  11.  and  the  Hrst 
quartile  discount,  if  applicable, 
contained  in  section  IV.A.l. 

1.  Applicable  Percentage  if  Cost 
Recovery  Variance  is  Negative. 
(Actuals  Less  Than  Planned  Funds  from 
Operations.} 

The  percentage  adjustment  applied 
uniformly  to  the  rate  parameters 
specified  in  above  section  IV.C  shall  be 
determined  pursuant  to  section  III.C.S.c 
of  the  GRSP. 

2.  Applicable  Percentage  if  Cost 
Recovery  Variance  is  Positive.  (Actuals 
Greater  Than  Planned  Funds  from 
Operations.) 

The  percentage  adjustment  applied 
uniformly  to  the  rate  parameters 
specified  in  above  section  IV.C  shall  be 
the  lower  of: 

a.  the  percentage  determined  pursuant 
to  section  Ill.C.S.d.  of  the  GRSPs.  or 

b.  3.5  percent. 

D.  Unauthorized  Increase.  1.  Rate  for 
Unauthorized  Increase.  62.7  mills  per 
kilowatthour. 

2.  Application  of  the  Charge.  During 
any  billing  month.  BPA  may  assess  the 
unauthorized  increase  charge  on  the 
number  of  kilowatthours  associated 
with  the  DSI  Measured  Demand  in  any 
one  60-minute  clock-hour,  before 
adjustment  for  power  factor,  that  exceed 


the  BPA  Operating  Level  for  that  clock- 
hour,  regardless  of  whether  such 
Measured  Demand  occurs  during  the 
Peak  or  Offpeak  Period. 

E.  Power  Factor  Adjustment.  The 
adjustment  for  power  factor,  when 
specified  in  this  rate  schedule  or  in  the 
power  sales  contract,  shall  be  made  in 
accordance  with  the  provisions  of  both 
this  section  and  section  III.C.l  of  the 
GRSPs.  The  adjustment  shall  be  made  if 
the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment. 
BPA  shall  increase  the  billing  demand 
by  one  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater]  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part 

F.  Outage  Credit.  Pursuant  to  section  7 
of  the  General  Contract  Provisions.  BPA 
shall  provide  an  outage  credit  to  any 
DSI  for  those  hours  for  which  BPA  is 
unable  to  deliver  the  full  billing  demand 
during  that  billing  month  due  to  an 
outage  on  the  facilities  used  by  BPA  to 
deliver  Industrial  Firm  Power.  Such 
credit  shall  not  be  provided  if  BPA  is 
able  to  serve  the  DSI's  load  through  the 
use  of  alternative  facilities  or  if  the 
outage  is  for  less  than  30  minutes.  The 
amount  of  the  credit  shall  be  calculated 
according  to  the  provisions  of  section 
III.C.2  of  the  GRSPs. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Pacific  Northwest  Power  Act.  BPA  has 
made  the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the  IP- 
87  rate  is  99.4  percent  Exchange  and  0.6 
percent  New  Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.0  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  GRSPs  and  the 
following  acts,  as  amended:  the 
Bonneville  Project  Act.  the  Flood 
Control  Act  of  1944.  the  Regional 
Preference  Act  (Pub.  L  88-552).  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Power  Act. 


Schedule  VI-67— Variable  Industrial 
Power  Rate 

Section  I.  Availability 

This  schedule  is  available  to  direct 
service  industrial  (DSI)  customers  for 
purchases  under  the  Power  Sales 
Contract  implementing  the  Variable 
Industrial  Power  rate  schedule  (Variable 
Rate  Contract)  of:  (1)  Industrial  Firm 
Power,  and  (2)  Auxiliary  Power  if 
requested  by  the  DSI  customer  and 
made  available  by  BPA.  This  schedule  is 
available  only  for  that  portion  of  a  DSI's 
load  used  in  primary  aluminum 
reduction  including  associated 
administrative  facilities,  if  any.  By  virtue 
of  incorporation  of  this  rate  schedule 
and  associated  General  Rate  Schedule 
Provisions  (GRSPs)  in  the  Variable  Rate 
Contract.  DSIs  electing  to  purchase 
power  under  this  rate  schedule 
contractually  agree  to  the  terms  and 
conditions  of  this  rate  schedule.  A  DSI 
further  agrees  to  waive  for  that  portion 
of  their  load  designated  to  purchase 
power  at  the  VI  rate,  all  rights  they 
might  otherwise  have  to  purchase  power 
at  the  Industrial  Firm  Power  Rate 
Schedule  for  the  duration  of  the 
Variable  Rate  Contract.  The  VI-B6  Rate 
Schedule  was  granted  interim  approval 
by  the  FERC  on  July  31. 1986.  In 
accordance  with  provisions  contained  in 
schedule  VI-86,  section  III.A.  of 
schedule  VI-87  has  been  adjusted  and 
supersedes  section  III.A.  of  schedule  Vi- 
se. Section  VI.J.  supplements  schedule 
VI-66.  GRSPs  effective  July  1. 1985.  as 
revised  effective  August  1, 1986,  and  as 
revised  in  the  1987  rate  case  and  in 
subsequent  wholesale  rate  fihngs  are 
applicable  to  this  rate  schedule. 

Section  II.  Tenn  of  the  Rate 

This  rate  schedule  shall  take  effect  on 
August  1. 1986,  and  shall  terminate  at 
midnight  June  30. 1996,  unless  BPA 
elects  to  exercise  its  unilateral  option  to 
terminate  the  rate  at  midnight  June  30. 
1991.  This  termination  right  is  described 
in  section  VI.E.  of  this  rate  schedule. 
Actions  to  invoke  an  early  termination 
shall  comply  with  section  VI.E.  of  this 
rate  schedule  and  with  the  provisions 
and  stipulations  set  forth  in  the  Variable 
Rate  Contract. 

Section  III.  Rate 

A.  Revised  Rate  Charges  Subject  to 
Rate  Case  Adjustments.  The  following 
rates  shall  apply  to  Industrial  customers 
that  meet  the  eligibility  requirements 
and  elect  to  purchase  power  under  the 
Variable  Industrial  Power  Rate 
Schedule.  These  rates  shall  remain  in 
effect  until  the  next  Rate  Adjustment 
Date,  at  which  point  the  rates  shall  be 
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adjusted  following  the  procedures  set 
forth  in  section  VI.C.  of  this  rate 
schedule,  unless  the  Cost  Recovery 
Adjustment  Clause  triggers,  at  which 
point  the  rates  shall  be  adjusted 
following  the  procedures  set  forth  in 
section  VLG  of  this  rate  tcheduie.  In 
addition,  the  Lower  Rate  Unut  also  will 
be  subject  to  a  biennial  adjustment 
pursuant  to  section  VLB.  of  this  rate 
schedule.  The  formula  to  be  used  in  the 
calculation  of  the  monthly  power  bill  is 
contained  in  section  IV.  A  separate 
billing  adjustment  for  the  value  of  the 
reserves  provided  by  purchasers  of 
Industrial  Firm  Power  is  not  contained 
in  this  rate  schedule;  the  value  of 
reserves  credit  has  been  included  in  the 
determinatioD  of  the  Plateau  Energy 
Charge. 

l.Base  Variable  Industrial  Rate.  a. 
Demand  Charge.  $5.37  per  kilowatt  of 
billing  demand  occurring  during  the 
Peak  Period.  No  demand  charge  is 
applied  during  Offpeak  Period  hours. 

b.  Plateau  Energy  Charge.  16.3  millg 
per  kilowatthour  of  billing  energy. 

2.  First  Quartile  Service  Discount.  0.5 
mills  per  kilowatthour  of  billing  energy. 

3.  Lower  Rate  Limit.  8.5  mills  per 
kilowatthour  of  bilHng  energy. 

4.  Upper  Rate  Limit  22.1  mills  per 
kilowatthour  of  bilHng  energy. 

B.  Initial  Rate  Parameters  Subject  to 
Annual  Adjustments.  The  following  rate 
parameters  shall  be  used  in  determining 
the  power  bills  for  customers  electing  to 
purchase  power  under  the  Variable 
Industrial  Power  rate  schedule.  These 
parameters  will  be  adjusted  annually 
starting  on  July  1, 1987,  and  every  July  1 
thereafter,  in  accordance  with  the 
procedures  contained  in  section  VII.B.  of 
the  GRSPs. 

1.  Lower  Pivot  Aluminam  Price.  61 
cents  per  pound. 

2.  Upper  Pivot  Aluminum  Price.  72 
cents  per  pound. 

Section  IV.  Formula 

The  Variable  Industrial  Power  rate  is 
a  formula  rate  tied  to  the  U.S.  market 
price  of  aluminum.  Under  this  rate 
schedule,  the  monthly  energy  charge 
varies  in  response  to  changes  in  the 
average  price  of  ahuninum  in  U.S. 
markets. 

A.  Demand  Charge.  1.  The  Demand 
Charge,  as  stated  in  section  IlI.A.l.a.  of 
this  rate  schedule,  remains  constant 
over  all  aluminum  prices.  The  demand 
charge  is  applied  to  billing  demand 
occurring  during  all  Peak  Period  hours 
for  all  billing  months. 

2.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge.  1.  Plateau  Energy 
Charge.  Wlien  the  monthly  billing 
aluminum  price  (described  in  section 
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VILA,  of  the  GRSPs)  is  between  the 
Lower  Pivot  Ahiroinum  Price  and  the 
Upper  Pivot  Aluminum  Price  (as  stated 
in  sections  IILB.1.  and  III.B.Z  of  this  rate 
schedule),  the  monthly  energy  chai:ge 
shall  be  the  Plateau  Energy  Charge  as 
stated  in  section  III.A.1  Jj.  of  this  rate 
schedule. 

2.  Reductions  to  Plateau  Energy 
Charge.  When  the  monthly  billing 
aluminum  price  is  less  than  the  Lower 
Pivot  Aluminum  Price,  the  monthly 
energy  charge  shall  be  the  greater  of: 

a.  The  Plateau  Energy 
Charge -(LP- MAP] '(LS)  where: 

LP = the  Lower  Pivot  Aluminam  Price  as 

stated  in  section  III3.1.  of  this  rate 

schedule. 
MAP=fhe  monthly  bitting  aluminum 

price  in  cents  per  pound  determined 

pursuant  to  section  VII.A.  of  the 

GRSPs. 
LS= lower  slope=l  mill  per 

kilowatthour  divided  by  1  cent  per 

pound. 

on 

b.  the  Lower  Rate  Limit  as  stated  fai 
section  ni.A.3.  of  this  rate  schedule. 

3.  Increases  to  Plateau  Energy 
Charge.  When  the  monthly  billing 
aluminum  price  is  greater  than  die 
Upper  Pivot  Alumnium  Price,  the 
monthly  enei^gy  charge  shall  be  the 
lesser  of: 

a.  The  Plateau  Energy 
Charge  -f  (MAP  -  UP)  *  (US)  where: 
MAP=the  monthly  bilhng  ahnnimmi 

price  in  cents  per  pound,  as 

determined  according  to  section 

\HJi.  of  the  GRSPs. 
UP=the  Upper  Rvot  Ahiminnm  Price  as 

stated  in  section  III.B.2.  of  this  rate 

schedule. 
US = upper  slope =0.75  mills  per 

kilowatthour  divided  by  1  cent  per 

pound. 
or, 

b.  the  Upper  Rate  Limit,  as  stated  in 
section  III.A.4.  of  this  rate  schedule. 

Section  V.  Billing  Factors 

A.  Billing  Demand.  1.  Billing  Demand 
for  Customers  Whose  Entire  BPA  Load 
is  Served  at  the  Variable  Industrial 
Power  Rate.  The  bilhng  demand  for 
power  purchased  shall  be  the  BPA 
Operating  Level  during  the  Peak  Period 
as  adjusted  for  power  factor.  If  there  is 
more  than  one  BPA  Operating  Level 
during  the  Peak  Period  within  a  billing 
month,  the  billing  demand  shall  be  a 
weighted  average  of  the  BPA  Operating 
Levels  during  the  Peak  Period  for  the 
billing  month.  The  BPA  Operating  Level 
is  defined  in  section  III.A.10  of  tlw 
GRSPs. 

2.  Billing  Demand  for  Customers 
When  Only  a  Portion  of  Their  Total 


BPA  Load  is  Served  at  the  Variable 
Rate.  The  Billing  Demand  shall  be  the 
portion  of  the  BPA  Operating  Level 
attributable  to  the  VI  rate  as  determined 
by  the  method  specified  in  the  Variable 
Rate  Contract. 

3.  Billing  Demand  During  Periods  of 
Transitional  Service.  If  BPA  has  a^eed, 
pursuant  to  section  4  of  the  direct- 
service  industrial  power  sales  contract, 
to  sell  Industrial  Firm  Power  on  a  daily 
demand  basis  (transitional  service),  this 
section  of  the  rate  schedule  shall  not 
apply,  and  BPA  shall  bill  the  purchaser 
in  accordance  with  the  provisions  of 
section  VXZ  of  the  GRSPs. 

B.  Billing  Energy.  The  billing  energy 
for  power  purchased  shall  be  the 
Measured  Ener^gy  for  the  billing  month, 
minus  any  kilowatthours  on  which  BPA 
assesses  the  charge  for  unauthorized 
increase. 

Section  VI.  Other  Adjustments  and 
Special  Provisions 

A.  Lower  and  Upper  Pivot  Aluminum 
Prices.  EffecUve  July  1, 1987,  and  every 
July  1  thereafter,  the  Lower  and  Upper 
Pivot  Aluminum  Prices  set  forth  in 
section  III.B  of  the  rate  schedule  shall  be 
adjusted  following  the  procedures  set 
forth  in  section  VILB  of  the  GRSPs.  The 
adjusted  Lower  and  Upper  Pivot 
Aluminum  Prices  shall  supersede  the 
Lower  and  Upper  Pivot  Aluminum  Prices 
contained  in  section  IIIJ3  of  the  rate 
schedule.  The  revised  Lower  and  Upper 
Pivot  Aluminum  Prices  shall  be  used  for 
billing  purposes  and  subsequent 
adjustments  to  the  Lower  and  Upper 
Prvot  Aluminum  Prices. 

B.  Lower  Rote  Limit.  Beginning  with 
the  July  1, 1988  annual  adjustment  date 
and  every  second  July  1  thereafter,  the 
Lower  Rate  Limit  as  stated  in  section 
III.A.3.  shall  be  increased  by  1  mill  per 
kilowatthour.  The  revised  Lower  Rate 
Limit  shall  supersede  the  Lower  Rate 
Limit  as  stated  in  section  III.A.3.  of  the 
rate  schedule.  This  increase  is  in 
addition  to  rate  adjustment  increases  in 
the  Lower  Rate  Limit  described  in 
section  VI.C  of  this  rate  schedule.  In  the 
event  that  a  rate  adjustment  date  and 
the  annual  adjustment  date  occur 
simultaneously,  the  Lower  Rate  Limit 
shall  be  adjusted  first  for  changes  in  the 
Plateau  Energy  Charge  pursuant  to 
section  VI.C.  of  this  rate  schedule,  and 
then  increased  by  1  mill  per 
kilowatthour.  The  revised  Lower  Rate 
Limit  shall  be  used  for  billing  purposes 
and  subsequent  rate  adjustments. 

C  Rate  Adjustments.  The  overall  rate 
level  of  this  rate  shall  be  subject  to 
adjustment  in  BPA's  general  wholesale 
power  rate  case  following  the 
procedures  and  directives  of  the  Pacific 
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Northwest  Power  Act.  The  overall  rate 
level  consists  of  the  Demand  Charge. 
Plateau  Energy  Charge,  and  First 
Quartile  Service  Adjustment  contained 
in  sections  III.A.l  and  III.A.2:  these  shall 
be  adjusted  by  a  uniform  percentage 
based  on  the  percentage  change  in  the 
overall  rate  level.  The  Lower  and  Upper 
Rate  Limits  as  stated  in  sections  II1.A.3 
and  IILA.4  of  this  rate  schedule  shall  be 
adjusted  by  an  amount  equal  to  the 
change,  in  mills  per  kilowatthour.  in  the 
Plateau  Energy  Charge  The  Lower  and 
Upper  Pivot  Aluminum  Prices  shall  not 
be  adjusted  in  the  rate  case:  rather,  they 
shall  be  adjusted  pursuant  to  the 
procedures  described  in  section  VH.B  of 
the  GRSPs.  The  lower  and  upper  slopes 
shall  not  be  adjusted.  The  rate  for 
unauthorized  increase  shall  be 
separately  determined  in  each  rate  case. 

D.  Discount  for  Quality  of  First 
Quartile  Service.  If  a  purchaser  requests 
First  Quartile  service  with  other  than 
Surplus  FELCC.  a  discount  contained  in 
section  ni.A.2  of  this  rate  schedule 
shall  be  granted.  This  billing  credit  shall 
be  applied  to  the  monthly  billing  energy 
under  section  V.B.  for  all  power 
purchased  under  this  rate  schedule.  No 
credit  shall  be  applied  to  those 
purchases  subject  to  unauthorized 
increase  charges  under  section  VI.G.  of 
this  rate  schedule.  To  qualify  for  the 
First  Quartile  Discount  the  purchaser 
must  waive  any  rights  to  Surplus  FELCC 
to  insure  that  BPA  is  able  to  market  its 
Arm  surplus,  including,  but  not  limited 
to.  any  right  to  service  with  Surplus 
FELCC  ahead  of  borrowed  firm  energy 
and  the  storage  of  Surplus  FELCC  prior 
to  January  10  for  service  to  the  First 
Quartile  after  January.  However.  BPA 
will  not  restrict  First  Quartile  service 
except  when  necessary  to  protect 
service  to  firm  loads. 

E.  Termination  Provision.  The 
Administrator  may  terminate  the 
Variable  Industrial  Power  rate  effective 
midnight  June  30. 1991,  upon  a 
determination  that  significant  changes 
in  the  conditions  and  expectations  under 
which  this  rate  was  offered  render  the 
continuation  of  the  Variable  Industrial 
rate  inconsistent  with  BPA's  stated 
goals  and  objectives.  BPA  shall  provide 
notiHcation  of  such  a  determination 
pursuant  to  the  provisions  of  the 
Variable  Rate  Contract.  As  part  of  the 
notification  procedures.  BPA  shall 
provide  a  reasonable  opportunity  for 
interested  parties  to  comment  on  BPA's 
determination,  as  well  as  to  examine  the 
comments  submitted  by  other  parties, 
prior  to  BPA  taking  final  action  to  cancel 
the  rate.  If  BPA  determines  that  the 
Variable  Industrial  rate  will  remain  in 
place  until  midnight  June  30. 1996,  BPA 


shall  provide  notice  that  so  states  and 
no  additional  action  by  BPA  will  be 
required. 

F.  Curtailments.  BPA  shall  charge  the 
customer  for  curtailments  of  the  lower 
three  quartiles  in  accordance  with  the 
provisions  of  section  9  of  the  power 
sales  contract  and  the  provisions 
contained  in  the  Variable  Rate  Contract. 

G.  Unauthorized  Increase.  1.  Rate  for 
Unauthorized  Increase.  62.7  mills  per 
kilowatthour. 

2.  Application  of  the  Charge.  During 
any  billing  month.  BPA  may  assess  the 
unauthorized  increase  charge  on  the 
number  of  kilowatthours  associated 
with  the  DSI  Measured  Demand  in  any 
one  60-minute  clock-hour,  before 
adjustment  for  power  factor,  that  exceed 
the  BPA  Operating  Level  for  that  clock- 
hour,  regardless  of  whether  ftuch 
Measured  Demand  occurs  during  the 
Peak  or  Offpeak  Period. 

H.  Power  Factor  Adjustment.  The 
adjustment  for  power  factor,  when 
specified  in  this  rate  schedule  or  in  the 
power  sales  contract,  shall  be  made  in 
accordance  with  the  provisions  of  both 
this  section  and  section  IILC.l  of  the 
GRSPs.  The  adjustment  shall  be  made  if 
the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment. 
BPA  shall  increase  the  BPA  Operating 
Level  by  1  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

I.  Outage  Credit.  Pursuant  to  section  7 
of  the  General  Contract  Provisions.  BPA 
shall  provide  an  outage  credit  to  any 
DSI  to  whom  BPA  is  unable  to  deliver 
the  full  billing  demand  during  that 
billing  month  due  to  an  outage  on  the 
facilities  used  by  BPA  to  deliver 
Industrial  Firm  Power.  Such  credit  shall 
not  be  provided  if  BPA  is  able  to  serve 
the  DSI's  load  through  the  use  of 
alternative  facilities  or  if  the  outage  is 
for  less  than  30  minutes.  The  amount  of 
the  credit  shall  be  calculated  according 
to  the  provisions  of  section  III.C.2  of  the 
GRSPs. 

J.  Cost  Recovery  Adjustment  Clause. 
The  Cost  Recovery  Adjustment  Clause 
described  in  section  III.C.5  of  the  GRSPs 
shall  be  applied  to  all  power  purchases 
under  this  rate  schedule  consistent  with 
the  procedures  to  adjust  the  Variable 
Industrial  rate  and  the  provisions  of  the 
Variable  Rate  Contract. 


Application  of  the  Cost  Recovery 
Adjustment  Clause  shall  result  in  a 
percentage  adjustment  to  be  applied 
uniformly  to  the  demand  and  Plateau 
Energy  charges  contained  in  section 
III.A.l  of  this  rate  schedule  and  to  the 
First  Quartile  discount  specified  in 
section  III.A.2  of  this  rate  schedule.  The 
Lower  and  Upper  Rate  Limits  stated  in 
sections  III.A.3  and  III.A.4  of  this  rate 
schedule  shall  be  adjusted  by  an  amount 
equal  to  the  change,  in  mills  per 
kilowatthour.  to  the  Plateau  Energy 
charge  due  to  application  of  the  Cost 
Recovery  Adjustment  Clause.  The 
adjusted  rate  parameters  shall  be  used 
for  billing  purposes  and  supersede  the 
rate  charges  subject  to  the  adjustment 
contained  in  section  III. A  of  this  rate 
schedule.  The  adjusted  rate  parameters 
shall  also  be  used  in  subsequent  rate 
adjustments  pursuant  to  section  III.B  of 
this  rate  schedule  and  to  subsequent 
biennial  adjustments  to  the  lower  rate 
limit  pursuant  to  section  VLB  of  this  rate 
schedule. 

1.  Applicable  Percentage  if  Cost 
Recovery  Variance  is  Negative. 
(Actuals  Less  Than  Planned  Funds  from 
Operations.) 

The  percentage  adjustment  applied 
uniformly  to  the  rate  parameters 
specified  in  the  above  section  IV.G  shall 
be  determined  pursuant  to  section  S.c  of 
the  GRSPs. 

2.  Applicable  Percentage  if  Cost 
Recovery  Variance  is  Positive.  (Actuals 
Greater  Than  Planned  Funds  from 
Operations.) 

The  percentage  adjustment  applied 
uniformly  to  the  rate  parameters 
specified  in  the  above  section  IV.G  shall 
be  the  lower  of: 

a.  The  percentage  determined 
pursuant  to  5.d.  of  the  GRSPs.  or 

b.  1.7  percent. 

Section  VII.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Pacific  Northwest  Power  Act.  BPA  has 
madeihe  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
VI-87  rate  is  99.4  percent  Exchange  and 
0.6  percent  New  Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.0  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour. 

Section  VIII.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  GRSPs  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act.  the  Flood 
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Control  Act  of  1944.  the  Regional 
Preference  Act  (Pub.  L.  88-552).  the 
Federal  Columbia  River  Transmission 
System  Act.  and  the  Pacific  Northwest 
Power  Act. 

Schedule  S/S?— Special  Industrial 
Power  Rate 

Section  I.  Availability 

This  rate  schedule  is  available  to  any 
DSI  purchaser  using  raw  minerals 
indigenous  to  the  region  as  its  primary 
resource  and  qualifying  for  this  special 
power  pursuant  to  the  procedures 
established  in  section  7(d)(2)  of  the 
Pacific  Northwest  Power  Act.  This 
schedule  is  available  for  the  contract 
purchase  of  this  special  class  of 
industrial  power  and  also  for  the 
purchase  of  Auxiliary  Power  if 
requested  by  the  DSI  and  made 
available  by  BPA.  The  Special  Industrial 
Offpeak  rate  available  for  Hanna  Nickel 
Smelting  Company  pursuant  to  the 
Amendatory  Agreement  executed  July  1, 
1985,  remains  in  force  and  is  retained 
herein.  Except  for  the  Special  Industrial 
Offpeak  rate,  schedule  SI-67  supersedes 
schedule  SI-85  which  went  into  effect  on 
an  interim  basis  on  July  1, 1985. 

Section  IL  Rate 

This  rate  schedule  contains  the 
Standard  Special  Industrial  Power  Rate 
and  the  Special  Industrial  Offpeak  Rate. 
The  Standard  Special  Industrial  Power 
Rate  is  available  to  any  qualifying  DSI 
for  full  service  provided  during  all  hours 
of  the  day.  The  Special  Industrial 
Offpeak  Rate  is  a  lower  rate  available  to 
the  Hanna  Nickel  Smelting  Company 
(Hanna)  for  service  during  periods 
specified  by  BPA.  A  separate  billing 
adjustment  for  the  value  of  the  reserves 
provided  by  purchasers  of  this  special 
class  of  Industrial  Power  is  not 
contained  in  the  rate  schedule;  the 
adjustment  is  reflected  in  the  Standard 
Special  Industrial  Power  Rate. 

A.  Standard  Special  Industrial  Power 
Rate.  1.  Demand  Charge,  a.  $3.24  per 
kilowattmonth  of  billing  demand 
occurring  during  all  Peak  Period  hours. 

b.  No  demand  charge  during  Offpeak 
Period  hours. 

2.  Energy  Charge,  a.  17.8  mills  per 
kilowatthour  of  billing  energy  for  the 
billing  months  September  through 
March; 

b.  13.8  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  April 
through  August. 

B.  Special  Industrial  Offpeak  Rate.  1. 
Demand  Charge.  No  demand  charge  in 
any  hour  of  the  day. 

2.  Energy  Charge.  7.0  mills  per 
kilowatthour  of  billing  energy  during  all 
billing  months. 


Section  III.  Billing  Factors 

A.  Billing  Demand.  1.  Standard 
Special  Industrial  Power  Rate.  The 
billing  demand  for  power  purchased 
under  the  Standard  Special  Industrial 
Power  Rate  shall  be  the  BPA  Operating 
Level  during  the  Peak  Period  as  adjusted 
for  power  factor.  If  there  is  more  than 
one  BPA  Operating  Level  during  the 
Peak  Period  within  a  billing  month,  the 
billing  demand  shall  be  a  weighted 
average  of  the  Peak  Period  BPA 
Operating  Levels  for  the  billing  month. 
The  BPA  Operating  Level  is  defined  in 
section  III.A.IO  of  the  General  Rate 
Schedule  Provisions  (GRSPs). 

However,  if  BPA  has  agreed,  pursuant 
to  section  4  of  the  direct-service 
industrial  power  sales  contract,  to  sell 
Special  Industrial  Power  on  a  daily 
demand  basis  (transitional  service),  this 
section  of  the  rate  schedule  shall  not 
apply,  and  BPA  shall  bill  the  purchaser 
in  accordance  with  the  provisions  of 
section  V.C  of  the  GRSPs. 

2.  Special  Industrial  Offpeak  Rate. 
There  is  no  billing  demand  for  purchases 
under  the  Special  Industrial  Offpeak 
rate. 

B.  Billing  Energy.  The  billing  energy 
under  both  the  Standard  Special 
Industrial  and  Special  Industrial 
Offpeak  Rates  shall  be  the  Measured 
Energy  for  the  billing  month,  minus  any 
kilowatthours  on  which  BPA  assesses 
the  charge  for  unauthorized  increase. 

The  kilowatthours  of  billing  energy 
shall  be  prorated  among  the  respective 
billing  demands  for  the  billing  month. 

Section  IV.  Selection  of  the  SI-87  Rate 
for  the  Hanna  Nickel  Smelting  Company 

All  purchasers,  except  for  Hanna, 
shall  purchase  power  under  the 
Standard  Special  Industrial  Power  rate. 
Hanna  shall  have  the  option  to  select 
one  of  two  types  of  service,  standard 
service  or  offpeak  service.  In  this  case. 
BPA  will  provide  standard  service  under 
the  Standard  Special  Industrial  Power 
Rate  and  offpeak  service  under  the 
Special  Industrial  Offpeak  Rate.  Unless 
BPA  receives  a  formal  request  from 
Hanna  for  service  under  the  Special 
Industrial  Offpeak  Rate,  all  service  will 
be  standard  service  provided  under  the 
Standard  Special  Industrial  Power  Rate. 
To  change  the  type  of  service  provided 
and  the  associated  rate,  Hanna  shall 
submit  a  formal  request  for  service 
under  the  preferred  rate  option  in 
accordance  with  the  terms  of  the  power 
sales  contract  providing  for  purchases 
under  this  rate  schedule.  Once  Hanna 
has  elected  to  purchase  under  one  of  the 
two  options,  all  purchases  of  Special 
Industrial  Power  shall  be  subject  to  the 
terms  and  conditions  of  that  rate  option 


until  such  time  that  Hanna  requests  the 
other  type  of  service. 

Section  V.  Service  Under  the  Special 
Industrial  Offpeak  Rate 

BPA  shall  designate  the  hours  during 
which  offpeak  service  will  be  available, 
and  shall  provide  at  least  2  weeks  notice 
before  changing  those  designated  hours. 
BPA  shall  identify  at  least  10  and  up  to 
13  hours  on  each  day  Monday  through 
Friday,  15  hours  on  Saturday,  and  24 
hours  on  Sunday,  during  which  offpeak 
service  will  be  available  to  the 
purchaser. 

If  Hanna  has  elected  to  be  served 
under  the  Special  Industrial  Offpeak 
Rate,  the  Hanna  may  request,  during  the 
designated  offpeak  periods,  service  in 
an  amount  not  to  exceed  the  purchaser's 
Contract  Demand.  During  all  other  hours 
Hanna  shall  curtail  service  to  a  level  not 
to  exceed  15  percent  of  Contract 
Demand. 

Section  VI.  Adjustments  and  Special 
Provisions 

A.  Curtailments.  BPA  shall  charge  the 
DSI  for  curtailments  in  accordance  with 
the  provisions  of  the  DSI's  power  sales 
contract.  Any  curtailment  charge  levied 
shall  be  computed  using  the  Standard 
Special  Industrial  Power  Rate. 

B.  Unauthorized  Increase  Charge.  1. 
Rate  for  Unauthorized  Increase.  62.7 
mills  per  kilowatthour. 

2.  Application  of  the  Charge.  During 
any  billing  month.  BPA  may  assess  the 
unauthorized  increase  charge  on  the 
number  of  kilowatthours  associated 
with  the  DSI  Measured  Demand  in  any 
one  60-minule  clock-hour,  before 
adjustment  for  power  factor,  that  exceed 
the  BPA  Operating  Level  for  that  clock- 
hour,  regardless  of  whether  such 
Measured  Demand  occurs  during  the 
Peak  or  Offpeak  Period. 

If  BPA  is  providing  service  to  Hanna 
under  the  Special  Industrial  Offpeak 
Rate,  the  amount  by  which  Hanna's 
Measured  Demand  exceeds  15  percent 
of  its  Contract  Demand  during  any  hour 
other  than  the  specified  special  hours 
shall  be  considered  unauthorized 
increase. 

C.  Power  Factor  Adjustment.  The 
adjustment  for  power  factor,  when 
specified  in  this  rate  schedule  or  in  the 
power  sales  contract,  shall  be  made  in 
accordance  with  the  provisions  of  both 
this  section  and  section  IILC.l  of  the 
GRSPs.  The  adjustment  shall  be  made  if 
the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment 
for  service  under  the  Standard  Special 


BEST  COPY  AVAILABLE 


47118 


Fa^iral  Ua^ter  f  Vol.  51^  No.  249'  J  Tueiday.  Decemljer  3a  'I'W  /  Motices 


Industrial  Power  Rate,  BPA  ahall 
increase  the  billing  demand  by  one 
percentage  point  for  each  percentage 
point  or  major  fraction  thereof  (0.5  or 
greater]  by  which  the  average  leading 
power  factor  or  average  lagging  power 
factor  is  below  95  percent.  For  service 
under  the  Special  Industrial  Offpeak 
Rate.  BPA  shall  increase  the  billing 
energy  by  one  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  i»  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part 

O.  Outage  Credit.  Pursuant  to  section 
7  of  the  General  Contract  Provisions, 
BPA  shall  provide  an  outage  credit  to 
any  parchaser  for  those  hours  for  which 
BPA  is  unable  to  deliver  the  full  billing 
demand  during  that  billing  month  due  to 
an  outage  on  the  facilities  used  by  BPA 
to  deliver  Special  Industrial  Power.  Such 
credit  shall  not  be  provided  if  BPA  is 
able  to  serve  the  purchaser's  load 
through  the  use  of  alternative  facilities 
or  if  the  outage  is  for  less  than  30 
minutes.  In  addition,  no  credit  shall  be 
applied  to  purchases  under  the  Special 
Industrial  O^eak  Rate.  The  amount  of 
the  credit  shall  be  calculated  according 
to  the  provisions  of  section  III.C2  of  the 
GRSPs. 

E.  Extended  Service  Provision.  The 
terms  of  this  rate  schedule  may  be 
extended  for  a  period  not  to  exceed  June 
30. 1990,  in  accordance  with  the 
Amendatory  Agreement  effective  July  1, 
1985,  with  the  Hanna  Nickel  Smelting 
Company  (Hanna).  The  Amendatory 
Agreement  contains  Hanna's  a^vement 
to  make  certain  investments  in  a  wet 
screening  process  at  its  Riddle  facility. 

Section  VII.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Paci^  Northwest  Power  Act,  BPA  has 
made  the  following  determinations: 

A.  The  SI-67  rate  is  not  based  on  the 
cost  of  resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.0  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour. 

Section  VIII.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  GRSPs  and  the 
following  acts,  as  amended:  the 
Bonneville  Project  Act.  the  Flood 
Control  Act  of  1944,  the  Regional 
Preference  Act  (Pub.  L  88-552),  the 
Federal  Columbia  River  Transmission 


System  Act,  and  the  Pacific  Northwest 
Power  Act. 

Schedule  CF-€7—Firm  Capacity  Rate 

Section  1.  Availability 

This  schedule  is  available  for  the 
purchase  of  Firm  Capacity  without 
energy  on  a  Contract  Demand  basis. 
This  schedule  is  available  only  to  those 
purchasers  holding  Firm  Capacity 
contracts  executed  prior  to  July  1, 1985. 
It  supersedes  Schedule  CF-65  which 
went  into  effect  on  an  interim  basis  on 
July  1. 1985. 

Section  II.  Rate 

$44.28  per  kilowatt  per  year  of 
Contract  Demand,  billed  monthly  at  the 
rate  of  $3.69  per  kilowattmonth  of 
Contract  Demand. 

Section  III.  Billing  Factors 

The  billing  demand  shall  be  the 
Contract  Demand. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Conservation  Surcharge.  The 
Northwest  Power  Planning  Council  has 
recosamended  that  a  conservation 
surcharge  be  imposed  on  those 
custom«v  subject  to  such  surcharge  as 
determined  by  the  Administrator  in 
accordance  with  BPA's  Pohcy  to 
Implement  the  Council-Recommended 
Conservation  Surcharge.  The 
Conservation  Surcharge  shall  be  appHed 
in  accordance  with  section  II.C7  of  the 
General  Rate  Schedule  Provisions 
(GRSPs)  and  subsequent  to  any  other 
rate  adjustments. 

B.  Extended  Peaking  Surcharge.  The 
monthly  capacity  rate  specified  in 
section  II  above  shall  be  increased  by 
the  following  extended  peaking 
surcharge  to  compensate  BPA  for  each 
hour  that  the  purchaser's  monthly 
demand  duration  exceeds  8  hours: 

1.  $0.0946  per  kilowatt  per  hour  of 
extended  peaking  for  the  months  April 
through  October 

2.  $0.0533  per  kilowatt  per  hour  of 
extended  peaking  for  the  months 
November  through  March. 

The  charge  shall  be  adjusted  pro  rata 
for  each  portion  of  an  hour  of  extended 
peaking  supplied  to  the  purchaser. 

The  purchaser's  monthly  demand 
duration  shall  be  determined  by 
dividing: 

1.  the  kilowatthours  supplied  to  the 
purchaser  under  this  rate  schedule 
between  the  hours  of  7  a.m.  and  10  p.m. 
on  the  day  of  maximum  kilowatthour 
use  during  those  hoars,  provided  such 
day  is  not  a  Sunday,  by 

2.  The  purchaser's  Contract  Demand 
for  such  month. 


The  purchaser's  extended  peaking 
shall  be  the  amount  by  which  the 
purchaser's  monthly  demand  duration 
exceeds  8  hours.  The  extended  peaking 
surcharge  shall  not  be  applied  during 
periods  when  BPA  does  not  require  the 
delivery  of  peaking  replacement  energy 
by  the  purchaser. 

C.  Energy  Return  Surcharge.  The 
energy  associated  with  the  delivery  of 
Firm  Capacity  must  be  returned  to  BPA 
in  accordance  with  the  terms  of  the 
purchaser's  Firm  Capacity  Contract. 
Unless  waived  by  BPA,  any  purchaser 
whose  energy  returns  during  any  single 
hour  exceed  60  percent  of  the 
purchaser's  Contract  Demand  during 
any  single  hour  shall  be  subject  to  the 
following  surcharge  for  each  additional 
kilowatthour  so  returned: 

1.  3.64  mills  per  kilowatthour  for  the 
months  April  through  October,  and 

2. 1.54  mills  per  kilowatthour  for  the 
months  November  through  March. 

D.  Coat  Recovery  Adjustment  Clause. 
The  Cost  Recovery  Adjustment  Clause 
described  in  section  IILC.S  of  the  GRSPs 
shall  be  applied  to  all  purchases  under 
this  rate  schedule.  The  percentage 
increase  or  decrease  calculated  in 
sections  Ul.CS.a  and  III.C.5.b  of  the 
GRSPs  shall  be  applied  to  the  demand 
charges  contained  in  sections  U.A  and 
U.B  of  this  rate  schedule. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Pacific  Northwest  Power  Act  BPA  has 
made  the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
CF-87  rate  is  76.8  percent  FBS  and  23.2 
percent  Exchange  for  contract  year 
service. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  IQXi  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour. 

Section  VI.  General  Provisi(Mis 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  GRSPs  and  the 
following  acts,  as  amended:  The 
Bonneville  Project  Act,  the  Flood 
Control  Act  of  1944.  the  Regional 
Preference  Act  (Pub.  L  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act.  and  the  Pacific  Northwest 
Power  Act. 

Schedule  CE-87^Emergency  Capacity 
Rate 

Section  I.  Availability 

This  schedule  is  available  for  the 
purchase  of  capacity: 
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A.  When  an  emergency  exists  on  the 
purchaser's  system,  or 

B.  When  the  purchaser  wishes  to 
displace  higher-cost  firm  capacity 
resources  which  are  otherwise  available 
to  meet  the  purchaser's  load,  provided 
the  purchaser  requests  such  capacity 
and  BPA  has  capacity  available  for  such 
purpose. 

This  schedule  supersedes  Schedule 
CE-85  which  went  into  effect  on  an 
interim  basis  on  July  1, 1985. 

Section  II.  Rate 

A.  Demand  Charge.  $1.11  per  kilowatt 
of  demand  per  calendar  week  or  portion 
thereof. 

B.  Intertie  Charge.  The  demand  charge 
specified  above  shall  be  increased  by 
$0.15  per  kilowatt  per  week  for  capacity 
made  available  at  the  Oregon-Califomia 
or  Oregon-Nevada  border  for  delivery 
over  the  Pacific  Northwest-Pacific 
Southwest  (Southern)  Intertie. 

Section  III.  Billing  Factors 

The  billing  demand  shall  be  the 
maximum  amount  requested  by  the 
purchaser  and  made  available  by  BPA 
during  a  calendar  week.  If  BPA  is  unable 
to  meet  subsequent  requests  by  a 
purchaser  for  delivery  at  the  demand 
previously  established  during  such 
week,  the  billing  demand  for  that  week 
shall  be  the  lower  demand  which  BPA  is 
able  to  supply. 

Section  FV.  Billing  Period 

Bills  shall  be  rendered  monthly. 

Section  V.  Special  Provision 

Energy  delivered  with  such  capacity 
shall  be  returned  to  BPA  within  7  days 
of  the  date  of  delivery  and  shall  be 
returned  at  times  and  rates  of  delivery 
agreed  to  by  both  the  purchaser  and 
BPA  prior  to  delivery.  BPA  may  agree  to 
accept  the  return  energy  after  the 
normal  7  day  return  period  provided 
that  such  delay  has  been  mutually 
agreed  upon  prior  to  delivery. 

Section  VI.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Pacific  Northwest  Power  Act  BPA  has 
made  the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
CE-87  rate  is  76.8  percent  FBS  and  23.2 
percent  Exchange. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.0  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour. 


Section  VII.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  (GRSPs)  and  the 
following  acts,  as  amended:  The 
Bonneville  Project  Act,  the  Flood 
Control  Act  of  1944,  the  Regional 
Preference  Act  (Pub.  L  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Power  Act 

Schedule  NR-87—New  Resource  Finn 
Power  Rate 

Section  I.  Availability 

This  schedule  is  available  for  the 
contract  purchase  of  firm  power  or 
capacity  to  be  used  within  the  Pacific 
Northwest.  New  Resource  Firm  Power  is 
available  to  investor-owned  utilities 
(lOUs)  under  net  requirements  contracts 
for  resale  to  ultimate  consumers,  direct 
consumption,  or  use  in  construction,  test 
and  start  up,  and  station  service. 

New  Resource  Firm  Power  also  is 
available  to  any  public  body, 
cooperative,  or  Federal  agency  to  the 
extent  such  power  is  needed  to  serve 
any  increase  in  power  requirements  as 
defined  in  section  3.(13)  of  the  Pacific 
Northwest  Power  Act  as  interpreted  in 
Notice  of  Final  Action  (46  FR  44353. 
September  3, 1981). 

In  addition,  BPA  may  make  this  rate 
available  to  those  parties  participating 
in  exchange  agreements  that  use  this 
rate  schedule  as  the  basis  for 
determining  the  amount  or  value  of 
power  to  be  exchanged. 

This  schedule  supersedes  Schedule 
NR-85  which  went  into  effect  on  an 
interim  basis  on  July  1, 1985. 

Section  II.  Rate 

A.  Demand  Charge.  1.  $4.53  per 
kilowatt-month  of  billing  demand 
occurring  during  all  Peak  Period  hours. 

2.  No  demand  char^ge  during  Offpeak 
Period  hours. 

B.  Energy  Charge.  1.  25.5  mills  per 
kilowatthour  of  billing  energy  for  the 
billing  months  September  through 
March; 

2.  21.2  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  April 
through  August; 

Section  III.  Billing  Factors 

In  this  section  billing  factors  are  listed 
for  computed  requirements  purchasers 
(section  III.A),  metered  requirements 
purchasers,  and  those  New  Resource 
Firm  Power  purchasers  not  covered  by 
section  III.A.  (section  III.B.). 

A.  Computed  Requirements 
Purchasers.  Purchasers  designated  by 
BPA  as  computed  requirements 
purchasers  pursuant  to  power  sales 


contracts  shall  be  billed  in  accordance 
with  the  provisions  of  this  section. 

1.  Billing  Demand.  The  billing  demand 
for  actual,  planned,  and  contracted 
computed  requirements  purchasers  shall 
be  t^e  higher  of  the  billing  factors  "a" 
and  "b,"  below: 

a.  The  lower  of: 

(1)  The  larger  of  the  Computed  Peak 
Requirement  or  the  Computed  Average 
Energy  Requirement; 

(2)  The  Measured  Demand,  before 
adjustment  for  power  factor;  or 

b.  The  lower  of: 

(1)  The  Computed  Peak  Requirement: 
or 

(2)  60  percent  of  the  highest  Computed 
Peak  Requirement  during  the  previous 
11  billing  months  (Ratchet  Demand). 

2.  Billing  Energy.  The  billing  energy 
for  actual,  planned,  and  contracted 
computed  requirements  purchasers  shall 
be: 

a.  For  the  months  September  through 
March,  the  sum  of: 

(1)  50  percent  of  the  Measured  Energy, 
and 

(2)  50  percent  of  the  Computed  Energy 
Maximum; 

b.  for  the  months  April  through 
August,  the  sum  of: 

(1)  55  percent  of  the  Measured  Energy, 
and 

(2)  45  percent  of  the  Computed  Energy 
Maximum. 

B.  Metered  Requirements  Purchasers 
and  Other  Purchasers  Not  Covered  By 
Section  III.A,  Above.  Purchasers 
designated  as  metered  requirements 
customers  and  purchasers  taking  power 
under  this  rate  schedule  who  are  not 
otherwise  covered  by  section  III.A  shall 
be  billed  as  follows: 

1.  Billing  Demand.  The  billing  demand 
shall  be  the  Measured  Demand  as 
adjusted  for  power  factor,  unless 
otherwise  specified  in  the  power  sales 
contract  However,  purchasers  who 
previously  used  the  Firm  Energy  rate 
schedule,  FE-2,  either  in  the 
computation  of  their  power  bills  or  in 
the  determination  of  the  value  of  an 
exchange  account  shall  not  be  charged 
for  demand  under  this  rate  schedule.      *" 

2.  Billing  Energy.  The  billing  energy 
shall  be  the  Measured  Energy,  unless 
otherwise  specified  in  the  power  sales 
contract 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Power  Factor  Adjustment.  The 
adjustment  for  power  factor,  when 
specified  in  this  rate  schedule  or  in  the 
power  sales  contract,  shall  be  made  in 
accordance  with  the  provisions  of  both 
this  section  and  section  III.C.l  of  the 
General  Rate  Schedule  Provisions 
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(GRSPs].  The  adiustmenl  »hall  be  made 
if  the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment. 
BPA  shall  increase  the  billing  demand 
by  one  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater]  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  betow  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

B.  Cost  Recovery  Adfustwent  Clause. 
The  Cost  Recovery  Adjustment  Clause 
described  in  section  III.C.5  of  the  GRSPs 
shall  be  applied  to  ail  purchases  and 
exchanges  under  this  rate  schedule.  The 
percentage  increase  or  decrease 
calculated  in  section  II.C.5.a  and  III.C 
5.b  of  the  GRSPs  shall  be  applied 
uniformly  to  the  demand  and  energy 
charges  contained  in  sections  II.A  and 
II.B  of  this  rate  schedule,  and  the 
irrigation  discount  contained  in  section 
IV. C  of  this  rate  schedule. 

C  Irrigation  Discount.  BPA  shall 
apply  an  irrigation  discount,  equal  to  4.9 
mills  per  kilowatthonr.  to  the  chaises  for 
qualifying  energy  purchased  under  this 
rate  schedule.  The  irrigation  discount 
shall  be  applied  after  calculation  of  the 
Low  Density  Discount  The  discount 
shall  apply  only  to  energy  purchased 
during  the  billing  months  of  April 
through  October.  Eligibility  for  the 
irrigation  discount  and  reporting 
requirements  shall  be  determined 
pursuant  to  section  11I.C.4  of  the  GRSPs. 

D.  Conservation  Surcharge.  The 
Northwest  Power  Planning  Council  has 
recommended  that  a  conservation 
surcharge  be  imposed  on  those 
customers  subject  to  such  surcharge  as 
determined  by  the  Administrator  in 
accordance  with  BPA's  Policy  to 
Implement  the  Council-Recommended 
Conservation  Surcharge.  The 
Conservation  Surcharge  shall  be  applied 
in  accordance  with  section  UI.C.7  of  the 
GRSPs  and  subsequent  to  any  other  rate 
adjustments. 

E.  Unauthorized  Increase.  BPA  shall 
apply  the  charge  for  Unauthorized 
Increase  to  any  purchaser  of  New 
Resource  Firm  Power  taking  demand 
and/or  energy  in  excess  of  its 
contractual  entitlement. 

1.  Rate  for  Unauthorized  Increase. 
62.7  mills  per  kilowatthour. 

2.  Calculation  of  the  Unauthorized 
Increase.  Each  60-minute  clock-hour 
integrated  or  scheduled  demand  shall  be 
considered  separately  in  determiniivg 
the  amount  which  may  be  considered  an 
unauthorized  increase.  BPA  shall  Brst 
determine  the  amount  of  unauthorized 


increase  related  to  demand  and  shall 
then  treat  any  remaining  unauthorized 
increase  as  energy-related. 

a.  Unauthorized  Increase  in  Demand. 
That  portion  of  any  Measured  Demand 
during  Peak  Pleriod  hours,  before 
adjustment  for  power  factor,  that 
exceeds  the  demand  which  the 
purchaser  is  contractually  entitled  to 
take  during  the  bitting  month  and  that 
cannot  t>e  assigned: 

(1]  to  a  class  of  power  which  BPA 
delivers  on  such  tvDur  pursuant  to 
contracts  between  BPA  and  the 
purchaser  or 

(2)  to  a  type  of  power  which  the 
purchaser  acquires  from  sources  other 
than  BPA  and  which  BPA  delivers 
during  such  hour,  shall  be  bitted: 

(1)  in  accordance  with  the  provisions 
of  the  "Relief  from  Overrun"  exhibit  to 
the  power  sales  contract;  or 

(2]  if  such  exhibit  does  not  apply  or  is 
not  a  part  of  the  purchaser's  power  sales 
contract,  at  the  rate  for  Unauthorized 
Increase,  based  on  the  amount  of  energy 
associated  with  the  excess  demand. 

b.  Unauthorized  Increase  in  Energy. 
The  amount  of  Measured  Energy  during 
a  billing  month  that  exceeds  the  amount 
of  energy  which  the  purchaser  is 
contractually  entitled  to  take  during  that 
month  and  that  cannot  be  assigned: 

(1)  to  a  class  of  power  that  BPA 
delivers  during  such  month  pursuant  to 
contracts  between  BPA  and  the 
purchaser;  or 

(2)  to  a  type  of  power  that  the 
purchaser  acquires  from  sources  other 
than  BPA  and  that  BPA  delivers  during 
such  month,  shall  be  billed: 

(1)  in  accordance  with  the  provisions 
of  the  "Relief  from  Overrun"  exhibit  to 
the  power  sales  contract;  or 

(2)  as  unauthorized  increase  if  such 
exhibit  does  not  apply  or  is  not  a  part  of 
the  purchaser's  power  sales  contract. 

F.  Coincidental  Billing  Adjustment. 
Purchasers  of  New  Resource  Firm  Power 
who  are  billed  on  a  coincidental  basis 
and  who  have  diversity  charges  or 
diversity  factors  specified  in  their  power 
sates  contracts  shall  have  their  charges 
for  billing  demand  adjusted  according  to 
the  provisions  of  section  I1I.C6  of  the 
GRSPs.  Computed  requirements 
purchasers  are  not  subject  to  the 
Coincidental  Billing  Adjustment  for 
scheduled  power. 

G.  Outage  Credit  Pursuant  to  section 
7  of  the  General  Contract  Provisions. 
BPA  shall  provide  an  outage  credit  to 
any  purchaser  for  those  hours  for  which 
BPA  is  unable  to  deliver  the  full  billing 
demand  during  the  billing  month  due  to 
an  outage  on  the  facilities  used  by  BPA 
to  deliver  New  Resource  Firm  Power. 
Such  credit  shall  not  be  provided  if  BPA 
is  able  to  serve  the  purchaser's  load 


through  the  use  of  alternative  facilities 
or  if  the  outage  is  for  less  than  30 
minutes.  The  amount  of  the  credit  shall 
be  calculated  according  to  the 
provisions  of  section  I11.C.2  of  the 
GRSPs. 

H.  Energy  Return  Surcharge.  Any 
purchaser  who  preschedules  in 
accordance  with  sections  2(a)(4]  and 
2(c)(2)  of  Exhibit  E  of  the  Power  Sales 
contract  and  who  returns,  during  a 
single  offpeak  hour,  more  than  60 
percent  of  the  difference  between  that 
purchaser's  estimated  computed  peak 
requirement  and  estimated  computed 
average  energy  requirement  for  the 
billing  month  shall  be  subject  to  the 
following  surcharge  for  each  additional 
kilowatthour  so  returned: 

1.  3.64  mills  per  kilowatthour  for  the 
months  of  April  through  October,  and 

2. 1.54  milts  per  kilowatthour  for  the 
months  of  November  through  March. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  Section  7(j)  of  the 
Pacific  Northwest  Power  Act,  BPA  has 
made  the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
NR-87  rate  is  100.0  percent  Exchange. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.0  milts 
per  kilowatthour 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  GRSPs  and  the 
following  acts,  as  amended:  the 
Bonneville  Project  Act,  the  Flood 
Control  Act  of  1944.  the  Regional 
Preference  Act  (Pub.  L  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Power  Act 

Schedule  SP-87— Short-Term  Surplus 
Firm  PoWer  Rate 

Section  I.  Availability 

This  rate  schedule  is  available  for  the 
purchase  of  Surplus  Firm  Power  or 
capacity  for  the  period  ending 
September  30, 1992,  including  purchases 
under  the  Western  Systems  Power  Pool 
(WSPP)  agreements.  This  schedule  also 
is  available  for  use  in  tandem  with 
Schedule  SL-87  for  sales  of  Long-Term 
Surplus  Firm  Power,  with  SP-a7 
applicable  during  some  or  all  of  the 
same  period  ending  September  30, 1902. 
BPA  is  not  obligated  to  make  power  or 
energy  available  under  this  rate 
schedule  if  such  power  or  energy  would 
displace  sales  under  the  IP-d7,  VI-87, 
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PF-87,  and  NR-«7  rate  schedules. 
Schedule  SP-87  supersedes  schedule 
SP-85  and  associated  GRSPs.  except  in 
the  case  of  contracts  for  sales  under 
schedule  SP-85  which  become  effective 
on  or  before  September  30, 1987. 

Section  II.  Rate 

A.  Contract  Rate.  1.  Demand  Charge. 
a.  For  contracts  that  specify  12  months 
of  service  per  year.  $56.52  per  kilowatt 
per  year  of  Contract  Demand  billed 
monthly  at  the  rate  of  $4.71  per  kilowatt 
of  Contract  Demand  occurring  during  all 
Peak  Period  hours  in  each  bitting  month. 

b.  For  contracts  that  Specify  service 
for  fewer  than  12  months  per  year,  the 
monthly  demand  charge  shall  be 
assessed  only  for  the  specified  service 
months  at  the  rate  of  $4.71  per  kilowatt 
of  Billing  Demand  occurring  during  the 
Peak  Period  plus: 

$4.71*  (12 — specified  service  months)* 
.25  divided  by  specified  service 
months 

c  No  demand  charge  during  Offpeak 
Period  hours. 

2.  Energy  Charge.  24.4  milts  per 
kilowatthour  of  Billing  Energy. 

B.  Flexible  Rate.  30.9  mills  per 
kilowatthour  of  Billing  Energy.  The  rate 
may  t>e  specified  at  a  higher  or  lower 
charge,  as  mutually  agreed  by  BPA  and 
the  purchaser.  In  no  case  shall  the  rate 
exceed  100  percent  of  the  fixed  and 
variable  unit  costs  of  generation  and 
transmission  of  BPA's  highest  cost 
resource  including  exchange  resources. 
No  resource  cost  determination  is 
needed  for  sales  at  less  than  or  equal  to 
the  Contract  rate. 

C.  Intertie  Service.  Rates  shall  be 
increased  for  delivery  of  Short-Term 
Surplus  Firm  Power  over  the  Pacific 
Northwest-Pacific  Southwest  Intertie. 
The  adder  shall  be  either  of  the 
following: 

1. 1.6  mills  per  kilowatthour  or, 
2.  $0.63  per  kilowatt  per  month. 

Section  III.  Billing  Factors 

The  billing  factors  shall  be  the 
Measured  Demand  and  Measured 
Energy,  unless  otherwise  specified  in  the 
contract.  ";     '" 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Power  Factor  Adjustment.  The 
adjustment  for  power  factor  for  BPA 
customers  that  are  billed  for  Short-Term 
Surplus  Firm  Power  on  metered 
amounts,  when  specified  in  ttiis  rate 
schedule  or  in  the  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  III.Cl  of 
the  General  Rate  Schedule  Provisions 
(GRSPs).  The  adjustment  shall  be  made 
if  the  average  leading  power  factor  or 


average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment. 
BPA  shall  increase  the  billing  demand  or 
energy  by  one  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

B.  Extended  Peaking  Surcharge.  1.  For 
contract  purchases  of  capacity,  the 
monthly  capacity  rate  specified  in 
section  ILA  above  shall  be  increased  by 
the  following  extended  peaking 
surcharge  to  compensate  BPA  for  each 
hour  that  the  purchaser's  monthly 
demand  duration  exceeds  8  hours: 

a.  $0.0946  per  kilowatt  per  hour  of 
extended  peaking  for  the  months  April 
through  October 

b.  $0.0533  per  kilowatt  per  hour  of 
extended  peaking  for  the  months 
November  through  March. 

The  charge  shall  be  adjusted  pro  rata 
for  each  portion  of  an  hour  of  extended 
peaking  supplied  to  the  purchaser. 

2.  The  purchase!^  monthly  demand 
duration  shall  be  determined  by 
dividing: 

a.  The  kilowatthours  supplied  to  the 
purchaser  under  this  rate  schedule 
between  the  hours  of  7  a.m.  and  10  p.m. 
on  the  day  of  maximum  kilowattliour 
use  during  those  hours,  provided  such 
day  is  not  a  Sunday,  by 

b.  The  purchaser's  Contract  Demand 
for  such  month. 

3.  The  purchaser's  extended  peaking 
shall  be  the  amount  by  which  the 
purchaser's  monthly  demand  duration 
exceeds  8  hours.  Ttie  extended  peaking 
surcharge  shall  not  be  applied  during 
periods  when  BPA  does  not  require  the 
delivery  of  peaking  replacement  energy 
by  the  purchaser. 

C.  Energy  Return  Surcharge.  The 
energy  associated  with  the  delivery  of 
contract  capacity  purchases  must  be 
returned  to  BPA  in  accordance  with  the 
terms  of  the  contract  under  which 
purchases  are  made.  Unless  waived  by 
BPA.  any  purchaser  whose  energy 
returns  during  any  single  hour  exceed  60 
percent  of  the  purchaser's  Contract 
Demand  during  any  single  hour  shall  be 
subject  to  the  following  surcharge  for 
each  additional  kilowatthour  so 
returned: 

1.  3.64  mills  per  kilowatthour  for  the 
months  April  through  October 

2. 1.54  mills  per  kilowatthour  for  the 
months  November  through  March. 


Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Pacific  Northwest  Power  Act,  BPA  has 
made  the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
SP-87  rate  is  99.4  percent  Exchange  and 
0.6  percent  New  Resources. 

B.  The  forecasted  average  cost  of       \ 
resources  available  to  BPA  under 
average  water  conditions  is  19.0  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  GRSPs  and  the 
following  acts,  as  amended:  the 
Bonneville  Project  Act.  the  Flood 
Control  Act  of  1944.  the  Regional 
Preference  Act  (Pub.  L  88-552).  the 
Federal  Columbia  River  Transmission 
System  Act.  and  the  Pacific  Northwest 
Power  Act. 

Schedule  SL-87 — Long-Term  Surplus 
Firm  Power  Rate 

Section  I.  Availability 

This  rate  schedule  is  available  for  the 
long-term  purchase  of  Surplus  Firm 
Power  or  capacity  for  contracts  with 
BPA  having  a  term  of  up  to  20  years. 
This  schedule  also  may  be  used  in 
tandem  with  Schedule  SP-87  and 
applied  to  long-term  sales  of  Surplus 
Firm  Power  for  the  period  beginning  on 
or  before  October  1, 1992. 

Section  II.  Rate 

A.  Demand  Charge.  1.  $4.71  per 
kilowatt  of  billing  demand  occurring 
during  the  Peak  Period  in  each  billing 
month. 

2.  For  contracts  that  specify  service 
for  fewer  than  12  months  per  year,  the 
monthly  demand  charge  shall  be 
assessed  only  for  the  specific  service 
months  at  the  rate  of  4.71  per  kilowatt  of 
Billing  Demand  occurring  during  the 
Peak  Period  plus: 

$4.71*  (12 — specified  service  months)* 
.25  divided  by  specified  service 
months 

3.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge.  24.4  mills  per 
kilowatthour  of  billing  energy. 

C.  Intertie  Service.  Rates  shall  be 
increased  for  delivery  of  Long-Term 
Surplus  Firm  Power  over  the  Pacific 
Northwest-Pacific  Southwest  Intertie 
The  adder  shall  be  either  of  the 
following: 

1. 1.6  mills  per  kilowatthour  or. 
2.  $0.63  per  kilowatt  per  month. 
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Section  III.  Billing  Factors 

The  billing  factors  shall  be  the 
Contract  Demand  and  Measured  Energy, 
unless  otherwise  specified  in  the 
contract. 

Section  IV.  AdjiMtments  and  Special 
Provisions 

A.  Escalation  Factor.  1.  Calendar 
Year  Adjustment  Each  January  1,  each 
rate  component  of  the  Long-Term 
Surplus  Firm  Power  rate  shall  be 
increased  as  follows: 

SL„  =  SL,-i  M.02. 

where  SL„=The  demand  and  energy 
charges  of  the  Long-Term  Surplus 
Firm  Power  rate  in  effect  beginning 
each  January  1  of  the  relevant 
calendar  year. 
SL„-i  =The  Long-Term  Surplus  Firm 
Power  demand  and  energy  charges 
in  effect  on  December  31  of  the 
previous  calendar  year. 
2.  Adjustment  Resulting  From 
Adoption  of  New  Priority  Firm  Power 
Rate  Schedules.  On  the  effective  date  of 
any  future  Priority  Firm  Power  (PF)  rate 
adjustment,  the  rate  for  Long-Term 
Surplus  Firm  Power  (SLb)  as  determined 
in  section  IV.A.l  above,  shall  be 
adjusted  as  follows: 
SL„„  =  SL.  •  PF^  divided  by  PF,„ 
where  SL„„=The  effective  surplus  firm 
power  demand  and  energy  cheu^es 
as  adjusted  to  reflect  a  new  PF  rate. 
PFn«w  =  The  newly  adjusted  average  PF 
rate  or  successor  ratefs]  (in  mills 
per  kilowatthour).  Such  average 
rate  shall  be  calculated  at  the  load 
factor  of  the  proposed  sale,  and 
assume  a  uniform  demand  in  all 
months.  If  there  is  more  than  one  PF 
rate,  the  average  shall  be 
determined  by  a  weighting  based  on 
forecasted  sales  in  the  relevant  rate 
case. 
PFprw  =  The  average  PF  rate  or  successor 
rafe(s)  (in  mills  per  kilowatthour)  in 
effect  during  the  previous  rate 
period.  Such  average  rate  shall  be 
calculated  at  the  load  factor  of  the 
proposed  sale,  and  assuming  a 
uniform  demand  in  all  months.  If 
there  is  more  than  one  PF  rate,  the 
average  shall  be  determined  by  a 
weighting  based  on  forecasted  sales 
in  the  relevant  rate  case. 
B.  Power  Factor  Adjustment.  The 
adjustment  for  power  factor  for  BPA 
customers  that  are  billed  for  Long-Term 
Surplus  Firm  Power  on  metered 
amounts,  when  speciHed  in  this  rate 
schedule  or  in  the  contract  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  sectton  III.C.l  of 
the  General  Rate  Schedule^rovisions 
(GRSPs).  The  adjustment  shall  be  made 
if  the  average  leading  power  factor  or 


average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent 

To  make  the  power  factor  adjustment. 
BPA  shall  increase  the  billing  demand  or 
energy  by  one  percentage  point.for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

C.  Extended  Peaking  Surcharge.  1.  For 
contract  purchases  of  capacity,  the 
monthly  capacity  rate  specified  in 
section  I.A.  above  shall  be  increased  by 
the  following  extended  peaking 
surcharge  to  compensate  BPA  for  each 
hour  that  the  purchaser's  monthly 
demand  duration  exceeds  8  hours: 

a.  $0.0946  per  kilowatt  per  hour  of 
extended  peaking  for  the  months  April 
through  October,  and 

b.  $0.0533  per  kilowatt  per  hour  of 
extended  peaking  for  the  months 
November  through  March. 

The  charge  shall  be  adjusted  pro  rata 
for  each  portion  of  an  hour  of  extended 
peaking  supplied  to  the  purchaser. 

2.  The  purchaser's  monthly  demand 
duration  shall  be  determined  by 
dividing: 

a.  The  kilowatthours  supplied  to  the 
purchaser  under  this  rate  schedule 
between  the  hours  of  7  a.m.  and  10  p.m. 
on  the  day  of  maximum  kilowatthour 
use  during  those  hours,  provided  such 
day  is  not  a  Sunday,  by 

b.  The  purchaser's  Contract  Demand 
for  sw:h  month. 

3.  The  purchaser's  extended  peaking 
shall  be  the  amount  by  which  the 
purchaser's  monthly  demand  duration 
exceeds  8  hours.  The  extended  peaking 
surcharge  shall  not  be  applied  during 
periods  when  BPA  does  not  require  the 
delivery  of  peaking  replacement  energy 
by  the  purchaser. 

4.  The  extended  peaking  surcharge 
shall  be  subject  to  the  escalation  factor 
specified  in  section  IV.A.  above. 

D.  Energy  Return  Surcharge.  1.  The 
energy  associated  with  the  delivery  of 
contract  capacity  purchases  must  be 
returned  to  BPA  in  accordance  with  the 
contract  terms.  Unless  waived  by  BPA. 
any  purchaser  whose  energy  returns 
during  any  single  hour  exceed  60  percent 
of  the  purchaser's  Contract  Demand 
during  any  single  hour  shall  be  subject 
to  the  following  surcharge  for  each 
additional  kilowatthour  so  returned: 

a.  3.64  mills  per  kilowatthour  for  the 
months  April  through  October, 

b.  1.54  mills  per  kilowatthour  for  the 
months  November  through  March. 


2.  The  energy  return  surcharge  shall 
be  subject  to  the  escalation  factor 
specified  in  section  IV.A.  above. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Pacific  Northwest  Power  Act,  BPA  has 
made  the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
SL-87  rate  is  99.4  percent  Exchange  and 
0.6  percent  New  Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.0  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  GRSPs  and  the 
following  acts,  as  amended:  the 
Bonneville  Project  Act  the  Flood 
Control  Act  of  1944,  the  Regional 
Preference  Act  (Pub.  L.  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Power  Act. 

Schedule  FD-87— Short-  Term  Firm 
Displacement  Power  Rate 

Section  I.  Availability 

This  schedule  is  available  for  the 
short-term  contract  purchase  of  Firm 
Displacement  Power  or  capacity  by 
Pacific  Northwest  utihties  for  use  within 
the  Pacific  Northwest  for  the  period 
ending  September  30, 1992.  Generation 
from  resources  displaced  by  Firm 
Displacement  purchases  shall  be 
exported  from  the  Pacific  Northwest  on 
a  firm  basis  for  a  period  of  at  least  3 
years.  This  schedule  may  be  used  in 
tandem  with  schedule  FL-87  for  sales  of 
Long-Term  Firm  Displacement  Power, 
with  FD-67  applicable  during  some  or 
all  of  the  short-term  period  ending 
September  30, 1992. 

Section  II.  Rate 

A.  Contract  Rate.  1.  Demand  Charge. 
a.  For  contracts  that  specify  12  months 
of  service  per  year,  $54.36  per  kilowatt 
per  year  of  Contract  Demand  biUed 
monthly  at  the  rate  of  $4.53  per  kilowatt 
of  Contract  Demand  occurring  during 
the  Peak  Period  in  each  billing  month. 

b.  For  contracts  that  specify  service 
for  fewer  than  12  months  per  year,  the 
monthly  demand  charge  shall  be 
assessed  only  for  the  specified  service 
months  at  the  rate  of  $4.53  per  kilowatt 
of  Billing  Demand  occurring  during  the 
Peak  Period  plus: 


I 
Federal  Register  /  Vol.  51,  No.  249  /  Tuesday,  December  30,  1986  /  Notices 


47123 


$4.53*  (12 — specified  service  months)  * 
.25  divided  by  specified  service 
months 

c.  No  demand  charge  during  Offpeak 
Period  hours. 

2.  Energy  Charge.  23.7  mills  per 
kilowatthour  of  Billing  Energy. 

B.  Flexible  Rate.  Energy  and/or 
demand  charges  for  Short-Term  Firm 
Displacement  Power  may  be  specified  at 
rates  higher  or  lower  than  the  above 
charges,  as  mutually  agreed  upon  by 
BPA  and  the  purchaser.  The  rate  shall 
not  exceed  100  percent  of  the  fixed  and 
variable  costs  of  generating  and 
transmitting  BPA's  highest  cost  resource, 
including  exchange  resources. 

Section  III.  Billing  Factors 

The  billing  factors  shall  be  the 
Contract  Demand  and  Contract  Energy. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Extended  Peaking  Surcharge.  1.  For 
contract  purchases  of  capacity,  the 
monthly  capacity  rate  specified  in 
section  I.A  above  shall  be  increased  by 
the  following  extended  peaking 
surcharge  to  compensate  BPA  for  each 
hour  that  the  purchaser's  monthly 
demand  duration  exceeds  8  hours: 

a.  $0.0946  per  kilowatt  per  hour  of 
extended  peaking  for  the  months  April 
through  October 

b.  $0.0533  per  kilowatt  per  hour  of 
extended  peaking  for  the  months 
November  through  March. 

The  charge  shall  be  adjusted  pro  rata 
for  each  portion  of  an  hour  of  extended 
peaking  supplied  to  the  purchaser. 

2.  The  purchaser's  monthly  demand 
duration  shall  be  determined  by 
dividing: 

a  The  kilowatthours  supplied  to  the 
purchaser  under  this  rate  schedule 
between  the  hours  of  7  a.m.  and  10  p.m. 
on  the  day  of  maximum  kilowatthour 
use  during  those  hours,  provided  such 
day  is  not  a  Sunday,  by 

b.  The  purchaser's  Contract  Demand 
for  such  month. 

3.  The  purchaser's  extended  peaking 
shall  be  the  amount  by  which  the 
purchaser's  monthly  demand  duration 
exceeds  8  hours.  The  extended  peaking 
surcharge  shall  not  be  applied  during 
periods  when  BPA  does  not  require  the 
delivery  of  peaking  replacement  energy 
by  the  purchaser. 

B.  Energy  Return  Surcharge.  The 
energy  associated  with  the  delivery  of 
Firm  Displacement  capacity  must  be 
returned  to  BPA  in  accordance  with  the 
terms  of  the  purchaser's  Firm 
Displacement  contract.  Unless  waived 
by  BPA.  any  purchaser  whose  energy 
returns  during  any  single  hour  exceed  60 
percent  of  the  purchaser  s  Contract 


Demand  during  any  single  hour  shall  be 
subject  to  the  following  surcharge  for 
each  additional  kilowatthour  so 
returned: 

1.  3.64  mills  per  kilowatthour  for  the 
months  April  through  October 

2. 1.54  mills  per  kilowatthour  for  the 
months  November  through  March. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Pacific  Northwest  Power  Act,  BPA  has 
made  the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
FD-87  rate  is  100.0  percent  Exchange. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.0  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  The  Bonneville 
Project  Act  the  Flood  Control  Act  of 
1944,  the  Regional  Preference  Act  (Pub. 
L  88-552),  the  Federal  Columbia  River 
Transmission  System  Act  and  the 
Pacific  Northwest  Power  Act. 

Schedule  FL-87— Long-  Term  Firm 
Displacement  Power  Rate 

Section  I.  Availability 

This  schedule  is  available  for  the 
long-term  purchase  of  Firm 
Displacement  Power  or  capacity  by 
Pacific  Northwest  utilities  for  use  within 
the  Pacific  Northwest  for  contracts 
having  a  terra  from  5  to  20  years. 
Generation  from  resources  displaced  by 
Firm  Displacement  purchases  shall  be 
exported  from  the  Pacific  Northwest  on 
a  firm  basis  during  the  contract  period. 
This  schedule  may  be  used  in  tandem 
with  schedule  FI>-87  and  applied  to 
long-term  sales  of  Firm  Displacement 
power  for  the  period  beginning  on  or 
before  October  1. 1992.  Schedule  FL-87 
supersedes  schedule  FD-85  and 
associated  GRSPs,  except  in  the  case  of 
contracts  for  sales  under  schedule  FD- 
85,  which  become  effective  on  or  before 
September  30, 1987. 

Section  II.  Rate 

A.  Demand  Charge.  1.  For  contracts 
that  specify  12  months  of  service  per 
year,  $54.36  per  kilowatt  per  year  of 
Contract  Demand  billed  monthly  at  the 
rate  of  $4.53  per  kilowatt  of  Contract 
Demand  occurring  during  the  Peak 
Period  in  each  billing  month. 

2.  For  contracts  that  specify  service 
for  fewer  than  12  months  per  year,  the 


monthly  demand  charge  shall  be 
assessed  only  for  the  specified  service 
months  at  the  rate  of  $4.53  per  kilowatt 
of  Billing  Demand  occurring  during  the 
Peak  Period  plus: 

$4.53*  (12 — specified  service  months)  * 
.25  divided  by  specified  service 
months 

3.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge.  23.7  mills  per 
kilowatthour  of  Billing  Energy. 

Section  III.  Billing  Factors 

The  billing  factors  shall  be  the 
Contract  Demand  and  Contract  Energy. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Escalation  Factor  1.  Calendar 
Year  Adjustment.  Each  January  1,  each 
rate  component  of  the  Long-Term  Firm 
Displacement  Power  rate  shall  be 
increased  as  follows: 

FL„=FL„-1  multiplied  by  1.02 
where  FLB=The  demand  and  energy 
charges  of  the  Long-Term  Firm 
Displacement  Power  rate  in  effect 
beginning  each  January  1  of  the 
relevant  calendar  year. 
FL„-l=The  Long-Term  Firm 

Displacement  Power  demand  and 
energy  charges  in  effect  on 
December  31  of  the  previous 
calendar  year. 

2.  Adjustment  Resulting  From 
Adoption  of  New  Priority  Firm  Power 
Rate  Schedules.  On  the  effective  date  of 
any  future  Priority  Firm  Power  (PF)  rate 
adjustment,  the  rate  for  Long-Term  Firm 
Displacement  Power  (FL„)  as 
determined  in  section  IV.A.l.  above, 
shall  be  adjusted  as  follows: 
FL„w=FL„multiplied  by  F„,w  divided  by 

PFpr« 

where  FL„^  =  The  effective  Long  Term 
Firm  Displacement  Power  demand 
and  energy  charges  as  adjusted  to 
reflect  a  new  PF  rate. 

PFn„=The  newly  adjusted  average  PF 
rate  or  successor  rate(s)  (in  mills 
per  kilowatthour).  Such  average 
rate  shall  be  calculated  at  the  load 
factor  of  the  proposed  sale,  and 
assume  a  uniform  demand  in  all 
months.  If  there  is  more  than  one  PF 
rate,  the  average  shall  be 
determined  by  a  weighting  based  on 
forecasted  sales  in  the  relevant  rate 
case. 

PFpr«v=The  average  PF  rate  or  successor 
rate(s)  (in  mills  per  kilowatthour)  in 
effect  during  the  previous  rate 
period.  Such  average  rate  shall  oe 
calculated  at  the  load  factor  of  the 
proposed  sale,  and  assuming  a 
uniform  demand  in  all  months.  If 
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there  is  more  than  one  PF  ra(e.  the 
averuge  shall  be  deiemiined  by  a 
weighting  based  on  forecasted  sales 
in  the  relevant  rate  case. 

B.  Extended  Peaking  Surcharge.  1.  For 
contract  purchases  of  capacity,  the 
monthly  capacity  rate  specified  in 
section  I. A.  above  shall  be  increased  by 
the  following  extended  peaking 
surcharge  to  compensate  BPA  for  each 
hour  that  the  purchaser's  monthly 
demand  duration  exceeds  8  hours: 

a.  S0.0946  per  kilowatt  per  hour  of 
extended  peaking  for  the  months  April 
through  October,  and 

b.  $00533  per  kilowatt  per  hour  of 
extended  peaking  for  the  months 
November  through  March. 

The  charge  shall  be  adjusted  pro  rata 
for  each  portion  of  an  hour  of  extended 
peaking  supplied  to  the  purchaser. 

2.  The  purchaser's  monthly  demand 
duration  shall  be  determined  by 
dividing: 

a.  The  kilowatthours  supplied  to  the 
purchaser  under  this  rate  schedule 
between  the  hours  of  7  a.m.  and  10  p.m. 
on  the  day  of  maximum  kilowatthour 
use  during  those  hours,  provided  such 
day  is  not  a  Sunday,  by 

b.  The  pttrcbaser's  Contract  Demand 
for  such  month. 

3.  The  purchaser's  extended  peaiung 
shall  be  the  amount  by  which  the 
purchaser's  monthly  demand  duration 
exceeds  8  hours.  The  extended  peaking 
surcharge  shall  not  be  applied  during 
periods  when  BPA  does  not  require  the 
delivery  of  peaking  replacement  energy 
by  the  purchaser. 

4.  The  extended  peaking  surcharge 
shall  be  subject  to  the  escalation  factor 
specified  in  section  IV.A  above. 

C.  Energy  Return  Surcharge.  1.  The 
energy  associated  with  the  delivery  of 
Long  Term  Firm  Displacement  capacity 
must  be  returned  to  BPA  in  accordance 
with  the  terms  of  the  purchaser's  Firm 
Displacement  contract.  Unless  waived 
by  BPA,  any  purchaser  whoac  energy 
returns  during  any  single  hour  exceed  60 
percent  of  the  purchaser's  Contract 
Demand  during  any  single  hour  shall  be 
subject  to  the  following  surcharge  for 
each  additional  kilowatthour  so 
returned: 

a.  3.64  mills  per  kilowatthour  for  the 
months  April  through  October 

b.  1.54  mills  per  kilowatthour  for  the 
months  November  through  March. 

2.  The  energy  return  surcharge  shall 
be  subject  to  the  escalation  factor 
specified  in  section  IV A.  above. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Pacific  Northwest  Power  Act,  BPA  has 
made  the  following  determinations: 


A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
FL-87  rate  is  100.0  percent  Exchange. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.0  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29J0  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  the  Bonneville 
Project  Act,  the  Flood  Control  Act  of 
1944,  the  Regional  Preference  Act  (Pub. 
L.  88-552),  the  Federal  Columbia  River 
Transmission  System  Act,  and  the 
Pacific  Northwest  Power  Act. 

Schedule  NF-67 — Nonfirm  Energy  Rate 

Section  I.  Availability 

This  schedule  is  available  for  the 
purchase  of  nonfirm  energy  to  be  used 
both  inside  and  outside  the  United 
States  including  sales  under  the 
Western  Systems  Power  Pool  (WSPP) 
agreements  and  sales  to  consumers. 
This  schedule  also  applies  to  energy 
delivered  for  emergency  use  under  the 
conditions  set  forth  in  section  V.A  of  the 
General  Rate  Schedule  Provisions 
(GRSPs).  BPA  is  not  obligated  to  offer 
nonfirm  energy  to  any  purchaser  that 
results  in  displacement  of  firm  power 
purchases  under  BPA's  Power  Sales 
Contracts.  The  offer  of  nonfirm  energy 
under  this  schedule  shall  be  determined 
by  BPA.  Schedule  NF-87  supersedes 
Schedule  NF-85  which  went  into  effect 
on  an  interim  basis  on  ]uly  1, 1985.  and 
was  subsequently  revised  on  an 
emergency  basis  and  approved  on  an 
interim  basis  on  May  1, 1986. 

Section  U.  Rates 

The  average  cost  of  Nonfirm  Energy  is 
23.0  mills  per  kilowatthour.  The  NF-87 
rate  schedule  provides  for  upward  and 
downward  flexibility  from  this  average 
cost.  All  rates  in  this  rate  schedule  shall 
be  subject  to  the  NF  Rate  Cap  contained 
in  section  IV.C  of  the  GRSPs. 

A.  Standard  Rate.  The  Standard  rate 
is  any  offered  rate  not  to  exceed  the  NF 
Rate  Cap  specified  in  section  IV.C  of  the 
GRSPs. 

B.  Market  Expansion  Rate.  The 
Market  Expansion  rate  is  any  offered 
rate  below  the  Standard  rate  in  effect. 
M>A  may  have  one  or  more  Market 
Expansion  rates  in  effect 
simultaneously. 

C.  Incremental  Rate.  The  Incremental 
rate  is  the  Incremental  Cost  of  energy 
plus  2.0  mills  per  kilowatthour,  where 


the  Incremental  Cost  is  de^ed  as  all 
identifiable  costs  (expressed  in  mills  per 
kilowatthour)  that  BPA  would  have 
avoided  had  it  not  produced  or 
purchased  the  energy  being  sold  under 
this  rate 

D.  Contract  Rate.  The  Contract  rate  is 
14.9  mills  per  kilowatthour  of  billing 
energy. 

Section  III.  Adjustments  to  Rates 

A.  Guaranteed  Delivery  Surcharge.  A 
surcharge  of  2.0  mills  per  kilowatthour 
of  billing  energy  is  applied  to 
guaranteed  delivery  of  nonfirm  energy 
under  the  Standard  rate  and  Market 
Expansion  rate. 

B.  Intertie  Adder  All  rates  specified 
shall  be  increased  by  1.6  mills  per 
kilowatthour  for  nonfirm  energy 
scheduled  for  delivery  over  the  Pacific 
Northwest-Pacific  Southwest  Intertie. 

Section  IV.  Billing  Factors 

The  billing  energy  for  nonfirm  energy 
purchased  under  this  rate  schedule  shall 
be  the  Measured  Energy  unless 
otherwise  specified  by  contract. 

Section  V.  Application  and  EhgibiHty 

Any  time  that  BPA  has  nonfirm  energy 
for  sale,  the  Standard  rate,  the  Market 
Expansion  rate,  the  Incremental  rate,  the 
Contract  rate,  or  a  combination  of  these 
rates  may  be  in  effect. 

A.  Standard  Rate.  The  Standard  rate 
is: 

1.  available  for  all  purchases  of 
nonfirm  energy;  and 

2.  applies  to  nonfirm  energy 
purchased  pursuant  to  the  Relief  from 
Overrun  Exhibit  to  the  power  sales 
contract. 

B.  Market  Expansion  Rote. 

1.  Application  of  the  Market  Expansion 
Rate.  The  Market  Expansion  rate 
applies  when  BPA  determines  that  all 
markets  at  the  Standard  rate  have  been 
satisfied  and  BPA  offers  additional 
nonfirm  energy 

2.  Market  Expansion  Rate 
Qualification  Criteria.  In  order  to 
purchase  Nonfirm  Energy  at  the  Market 
Expansion  rate,  a  purchaser  must: 

a.  Have  a  displaceable  resource, 
displaceable  purchase  of  electricity,  or 

b.  Be  an  end-user  load  with  a 
displaceable  alternative  fuel  source. 

In  addition,  a  purchaser  must 
demonstrate  one  of  the  following: 

a.  Shutdown  or  reduction  of  the  output 
of  the  displaceable  resource  in  an 
amount  equal  to  the  amount  of  Mariiet 
Expansion  rate  energy  purchased;  or 

b.  Reduction  of  a  displaceable 
purchase  and  the  output  of  the  resource 
associated  with  that  purchase,  in  an 
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amount  equal  to  the  amount  of  Market 
Expansion  rate  energy  purchased;  or 

c.  Shutdown  or  reduction  of  the 
identified  output  of  the  resource(8) 
indirectly  in  an  amount  equal  to  the 
amount  of  Market  Expansion  rate 
energy  purchased.  For  example,  the 
purchase  may  be  used  to  run  a  pumped 
storage  unit;  or 

d.  That  an  end-user  alternate  fuel 
source  is  reduced  in  an  amount 
equivalent  to  the  amount  of  Market 
Expansion  rate  energy  purchased. 

3.  Eligibility  Criteria  for  Market 
Expansion  Rate.  a.  When  only  one 
Market  Expansion  rate  is  offered: 

Purchasers  qualifying  under  section 
V.B.2  who  purchased  Nonfirm  Energy 
directly  from  BPA  are  eligible  to 
purchase  power  under  the  Market 
Expansion  rate  offered  if  the 
decremental  cost  of  the  qualifying 
resource,  purchase,  or  qualifying 
alternative  fuel  source  is  lower  than  the 
Standard  rate  in  effect  plus  two  mills 
per  kilowatthour. 

Purchasers  qualifying  under  section 
V.B.2.b  who  purchase  Nonfirm  Energy 
through  a  third  party  are  eligible  to 
purchase  power  under  the  Market 
Expansion  rate  offered  if  the  cost  of  the 
qualifying  alternative  fuel  source  is 
lower  than  the  Standard  rate  in  effect 
plus  4  mills  per  kilowatthour. 

b.  When  more  than  one  Market 
Expansion  rates  are  offered: 

Purchasers  qualifying  under  section 
V.B.2  who  purchase  Nonfirm  Energy 
directly  from  BPA  are  eligible  to 
purchase  power  under  the  Market 
Expansion  rate  if  the  decremental  cost 
of  the  qualifying  resource,  purchase,  or 
qualifying  alternative  fuel  source  is 
lower  than  the  Standard  rate  in  effect 
plus  2  mills  per  kilowatthour.  The  rate 
applicable  to  a  purchaser  shall  be  the 
highest  Market  Expansion  rate  offered 
that  is  below  the  purchaser's  qualifying 
decremental  cost  minus  2  mills  per 
kilowatthour. 

Purchasers  qualifying  under  section 
V.B.2.b  who  purchase  Nonfirm  Energy 
through  a  third  party  are  eligible  to 
purchase  power  under  the  Market 
Expansion  rate  if  the  decremental  cost 
of  the  qualifying  alternative  fuel  source 
is  lower  than  the  Standard  rate  plus  4 
mills  per  kilowatthour.  The  rate 
applicable  to  a  purchaser  shall  be  the 
highest  Market  Expansion  rate  offered 
that  is  below  purchaser's  qualifying 
decremental  cost  minus  4  mills  per 
kilowatthour. 

C.  Incremental  Rate.  The  Incremental 
rate  applies  to  sales  of  energy: 

1.  that  is  produced  or  purchased  by 
BPA  concurrently  with  the  nonfirm 
energy  sale; 


2.  that  BPA  may  at  its  option  not 
produce  or  purchase;  and 

3.  that  has  an  Incremental  Cost 
greater  than  the  Standard  rate  (plus  the 
Intertie  Adder,  if  applicable)  less  2.0 
mills  per  kilowatthour. 

D.  Contract  Rate.  The  Contract  rate 
applies  to  contracts  (except  power  sales 
contracts  offered  pursuant  to  sections 
5(b),  5(c),  and  5(g)  of  the  Pacific 
Northwest  Power  Act)  that  refer  to  the 
Contract  rate: 

1.  for  the  sale  of  nonfirm  energy;  or 

2.  for  determining  the  value  of  energy. 

E.  Western  System  Power  Pool 
Transactions.  BPA  may  make  available 
Nonfirm  Energy  for  transactions  under 
the  Western  System  Power  Pool  (WSPP) 
agreement.  WSPP  sales  shall  be  subject 
to  the  terms  and  conditions  specified  in 
the  WSPP  agreement  and  shall  be 
consistent  with  regional  and  public 
preference.  The  rate  for  transactions 
under  the  WSPP  agreement  is  any  rate 
within  the  limits  specified  by  the 
Standard,  Market  Expansion,  and 
Incremental  rates  but  may  differ  from 
the  actual  rate  offered  for  non-WSPP 
transactions  in  any  hour.  The  rate  for 
WSPP  transactions  is  independent  of 
any  other  rate  offered  concurrently 
under  this  rate  schedule  outside  that 
agreement. 

F.  End-User  Rate.  BPA  may  agree  to  a 
Nonfirm  Energy  rate  or  rate  formula  for 
nonfirm  purchases  by  end-users.  Such 
rate  or  rate  formula  shall  be  within  the 
limits  specified  for  the  Standard  and 
Market  Expansion  rates  but  may  differ 
from  the  actual  rates  offered  during  any 
hour. 

Section  VI.  Delivery 

A.  Rate  of  Delivery.  BPA  shall 
determine  the  amount  of  nonfirm  energy 
to  be  made  available  for  each  hour. 
Such  determination  shall  be  made  for 
each  applicable  nonfirm  energy  rate. 

B.  Guaranteed  Delivery.  1. 
Availability.  BPA  will  determine  the 
amount  and  duration  of  Nonfirm  Energy 
to  be  offered  on  a  guaranteed  basis. 
Such  daily  or  hourly  amounts  may  be  as 
small  as  zero  or  as  much  as  all  the 
nonfirm  energy  that  BPA  plans  to  offer 
for  sale  on  such  days. 

2.  Conditions.  Scheduled  amounts  of 
guaranteed  nonfirm  energy  may  not  be 
changed  except: 

a.  When  BPA  and  the  purchaser 
mutually  agree  to  increase  or  decrease 
the  scheduled  amounts;  or 

b.  When  BPA  must  reduce  nonfirm 
energy  deliveries  in  order  to  serve  firm 
loads  because  of  unexpected  generation 
or  transmission  loss. 


Section  VII.  Resource  Cost  Contribution 

Pursuant  to  section  7(j)  of  the  Pacific 
Northwest  Power  Act,  BPA  has  made 
the  following  determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
average  cost  of  Nonfirm  Energy  is  54.2 
percent  FBS.  0.2  percent  New  Resources, 
and  45.6  percent  Exchange. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.0  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour. 

Section  VIII.  General  Provisions 

Sales  of  energy  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  Bonneville  Project 
Act,  the  Flood  Control  Act  of  1944,  the 
Regional  Preference  Act  (Pub.  L.  88-552). 
the  Federal  Columbia  River 
Transmission  System  Act.  and  the 
Pacific  Northwest  Power  Act. 

Schedule  SS-87—Share-the-Savings 
Rate 

Section  I.  Availability 

This  rate  schedule  is  available  for  the 
contract  purchase  of  Nonfirm  Energy  to 
be  used  both  inside  and  outside  the 
United  States  for  the  displacement  of  a 
qualifying  resource,  displaceable 
purchase  of  electricity,  or  end-user  load 
that  can  be  served  with  alternate  fuel 
sources.  Nonfirm  Energy  will  be  made 
available  under  this  rate  schedule  only 
to  purchasers  who  have  executed  a 
contract  with  BPA  specifying  use  of  the 
Share-the-Savings  Rate.  BPA  is  not 
obligated  to  offer  Nonfirm  Energy  to  any 
purchaser  that  results  in  displacement  of 
firm  power  purchases  under  BPA's 
Power  Sales  Contracts.  The  offer  of 
Nonfirm  Energy  under  this  rate  schedule 
shall  be  determined  by  BPA.  Schedule 
SS-87  supersedes  Schedule  SS-85  which 
went  into  effect  on  an  interim  basis  on 
July  1. 1985. 

Section  II.  Rate 

The  rate  shall  depend  on  the 
Decremental  Cost,  expressed  in  mills 
per  kilowatthour.  of  the  qualifying 
resource,  displaceable  purchase  of 
electricity,  or  end-user  load  that  can  be 
served  with  alternative  fuel  sources. 
Decremental  Cost,  as  used  in  this  rate 
schedule,  shall  be  defined  in  the 
applicable  contract. 

A.  Economy  Energy  Rate.  For 
Decremental  Cost  equal  to  or  greater 
than  23.0  mills  per  kilowatthour,  the  rate 
shall  be  50  percent  of  the  Decremental 


47126 


Federd  Regbter  /  Vol.  51,  No.  249  /  Tuesday.  December  30.  1986  /  Notices 


Cost  phis  6J>  naills  per  kilowatthour  of 
billing  energy. 

B.  Dispfocement  I  Rate.  For 
Decrementa!  Cost  less  than  23.0  mills 
per  kilowatthour  and  greater  than  or 
ec^ai  to  8.0  mills  per  kilowatthour,  the 
rate  shall  be  75  percent  of  the 
Decrementa  1  Cost. 

C.  Displacement  II  Rate.  For 
Decremental  Cost  less  than  8.0  mills  per 
kilowatthoOT,  the  rate  shall  be 
Decremental  Cost  minus  2.0  mills  per 
kilowatthour. 

Section  III.  Billing  Factors 

The  billing  energy  for  Nonfirm  Energy 
purchased  under  this  rate  schedule  shall 
be  the  Measured  Energy  unless 
otherwise  specified  in  the  Share-the- 
Savings  Rate  contract. 

Section  IV.  Application  and  EligibiKty 

At  any  time  that  BPA  makes  Nonfirm 

Energy  available  under  this  rate 
schedule,  one  or  more  of  the  rates 
identified  in  section  II  may  be  in  effect 
concurrently.  During  any  period  in 
which  NonRrm  Energy  is  offered  BPA 
may  impose  a  floor  price,  expressed  in 
mills  per  kilowatthour,  below  which 
Nonfirm  Energy  is  not  available  under 
this  rate  schedule.  The  floor  shall  be 
specified  by  BPA  at  tbe  time  Nonfirm 
Energy  is  offered,  tbe  duration  of  which 
shall  be  determined  by  BPA. 

A.  General  Requirements.  1.  In  order 
to  purchase  Nonfirm  Energy  under  the 
Share-the-Savings  Rate,  the  purchaser 
must  have  executed  a  contract 
specifying  application  of  the  Share-tbe- 
Savings  Rate  Schedule. 

2.  A  purchaser  must  have  a 
displaceable  resource,  displaceable 
purchase  of  electricity,  or  be  an  end-user 
load  with  a  displaceable  alternate  fuel 
source. 

3.  End-user  loads  with  alternate  fuel 
sources  may  not  use  the  Decremental 
Cost  of  a  displaceable  purchase  of 
electricity  to  quahfy  for  this  rate. 

4.  Identified  resources  may  be 
displaced  indirectly;  for  example,  by 
using  the  purchase  to  run  a  pumped 
storage  unit. 

B.  Displacement  Rate  Service. 
Purchasers  of  Displacement  rale  energy, 
under  either  Displacement  I  or  II  rate  or 
both,  must  demonstrate  one  of  the 
following: 

1.  Shutdown  or  reducti<Ri  of  the  output 
of  the  displaceable  resource  in  an 
amount  equal  to  the  amount  of 
Displacement  Rate  energy  purchased;  or 

2.  Reduction  of  a  displaceable 
purchase  and  the  output  of  tbe  resource 
associated  with  that  purchase,  in  an 
amount  equal  to  the  amount  of 
Displacement  Rate  energy  purchased;  or 


3.  Shutdo%vn  or  reduction  of  output  of 
the  identified  resource(s)  indirectly  in  an 
amount  equal  to  the  amount  of 
Displacement  Rate  energy  purchased. 
For  example,  the  ptirchase  may  be  used 
to  run  a  pumped  storage  unit;  or 

4.  That  an  end-user  alternate  fuel 
source  is  reduced  in  an  amount 
equivalent  to  the  amount  of 
Displacement  Rate  energy  purchased. 

C.  BPA  Service  Priority.  When 
Nonfirm  Energy  is  available  under  this 
rate  schedule.  BPA  shall  determine  the 
appHcable  rate  (or  rates]  based  on  the 
Decremental  Cost  of  the  displaceable 
resource,  displaceable  purchase  of 
electricity,  resource  to  be  displaced 
indirectly,  or  displaceable  end-user 
alternate  fuel  source.  BPA  will  sell 
Nonfirm  Energy  under  this  rate  schedule 
consistrat  with  regional  and  public 
preference. 

Section  V.  Resource  Cost  Contribution 

In  compliance  %vith  section  7(1)  of  the 
Pacific  Northwest  Power  Act.  BPA  has 
made  the  following  determinations: 

A.  The  SS-87  rate  is  not  based  on  the 
cost  of  BPA  resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.0  mills 
per  kilowatthour 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  and  the  following 
Acts,  as  amended:  The  Bonneville 
Project  Act,  the  Flood  Control  Act  of 
1944,  the  Regional  Preference  Act  (Pub. 
L  88-552).  the  Federal  Columbia  River 
Transmission  System  Act,  and  the 
Pacific  Northwest  Power  Act. 

Schedule  EB-87— Energy  Broker  Rate 

Section  I.  Availability 

This  rate  schedule  may  be  applied  to 
both  sales  and  purchases  of  Nonfirm 
Energy  among  those  participants  in  the 
Western  Systems  Coordinating  Council 
(WSCC)  Energy  Broker  System  between 
whom  agreements  for  energy 
transmission  have  been  transacted.  BPA 
shall  determine  the  availability  of 
energy  to  be  provided  under  this  rate 
schedule.  This  schedule  supersedes 
Schedule  EB-85,  which  went  into  effect 
on  an  interim  basis  on  July  1, 1985. 

Section  II.  Rate 

The  following  fcvmula  shall  be  used  in 
determining  the  rate  at  which  power  will 
be  sold  or  purchased  at  the  Energy 
Broker  rate: 


EB-«7= 


BP+SP 


where: 

EB-87  =  Energy  Broker  Rate. 
BP = Quoted  Buy  Price,  and 
SP=Quofed  Sell  Price. 

The  Energy  Broker  will  identify 
potential  transactions  when  the  Sell 
Price  is  at  least  4.0  mills  per 
kilowatthour  less  than  the  Buy  Price. 
The  final  transaction  rate  for  brokered 
Nonfirm  Energy  will  be  based  on 
splitting  the  difference  between  the 
quoted  Buy  and  Sell  Prices,  with  the 
settlement  for  wheeling  charges  and 
energy  losses  determined  in  accordance 
with  Exhibit  A  of  the  WSCC  Broker 
Transmission  Service  Agreement. 

When  a  transaction  involving  BPA 
takes  place  on  the  Energy  Broker 
System,  the  BPA  Buy  Price  and  BPA  Sell 
Price  shall  be  defined  as  follows: 

A.  The  BPA  Buy  Price  is  the  estimated 
decremental  or  equivalent  expense  per 
kilowatthour  that  otherwise  would  have 
been  incurred  by  BPA  in  generating  or 
purchasing  power  fivm  alternative 
sources  in  lieu  of  brokered  energy 
scheduled  for  delivery  to  BPA  during 
that  hour. 

B.  The  BPA  Sell  Price  is  the  estimated 
incremental  or  equivalent  expense  per 
kilowatthour  that  would  be  incurred  by 
BPA  in  supplying  broker-identified 
energy  scheduled  for  delivery  during 
such  hour  to  the  buyer  from  resources 
that  are  available  to  supply  power 
during  that  hoiu*  as  determined  by  BPA. 

Section  III  Billing  Factors 

The  billing  energy  for  power 
purchased  under  this  rate  schedule  shall 
be  the  Measured  Energy  unless 
otherwise  specified  in  the  power  sales 
contract. 

Section  IV.  Delivery 

BPA  shall  determine  the  amount  of 
delivery  for  Energy  Broker  energy  to  be 
made  available  to  each  purchaser  for 
each  hour  that  Energy  Broker  energy  is 
requested. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7())  of  the 
Pacific  Northwest  Power  Act.  BPA  has 
made  the  following  determinations: 

A.  Tbe  cost  contribution  of  different 
resource  categories  to  the  EB-87  rate  is 
based  upon  the  specific  resoujre(s) 
offered  during  the  scheduled  time  of 
sale. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
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average  water  conditions  is  19.0  mills 
per  kilowatthour. 

C  The  forecasted  cost  of  resources  to 
meet  load  growth  is  29.0  mills  per 
kilowatthour  after  displacement  by 
BPA's  available  secondary  energy. 

Section  Vl.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  General  Rate 
Schedule  Provisions  (GRSPs)  and  the 
following  acts,  as  amended:  The 
Bonneville  Project  Act,  the  Flood 
Control  Act  of  1944.  the  Regional 
Preference  Act  (Pub.  L  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act.  and  the  Pacific  Northwest 
Power  Act. 

Schedule  RP-87— Reserve  Power  Rate 

Section  I.  Availability 

This  schedule  is  available  for  the 
purchase  of  power: 

A.  In  cases  where  a  purchaser's  power 
sales  contract  states  that  the  rate  for 
Reserve  Power  shall  be  applied; 

B.  For  which  BPA  determines  no  other 
rate  schedule  is  applicable;  and 

C.  To  serve  a  purchaser's  firm  power 
load  in  circumstances  where  BPA  does 
not  have  a  power  sales  contract  in  force 
with  such  purchaser,  and  BPA 
determines  that  this  rate  should  be 
applied. 

This  rate  schedule  may  be  applied  to 
power  purchased  by  entities  outside  the 
United  States. 

This  rate  schedule  supersedes 
Schedule  RP-85  which  went  into  effect 
on  an  interim  basis  on  July  1, 1985. 

Section  II.  Rate 

A.  Demand  Charge.  1.  $3.55  per 
kilowatt  of  billing  demand  occurring 
during  all  Peak  Period  hours. 

2.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge.  1.  25.2  mills  per 
kilowatthour  of  billing  energy. 

Section  IB.  Billing  Factors 

The  factors  to  be  used  in  determining 
the  billing  for  power  purchased  under 
this  rate  schedule  are  as  follows: 

A.  Billing  Demand.  If  applicable,  the 
billing  demand  shall  be  the  Contract 
Demand  as  specified  in  the  power  sales 
contract.  Otherwise  the  billing  demand 
shall  be  the  Measured  Demand  as 
adjusted  for  power  factor. 

B.  Billing  Energy.  The  billing  energy 
shall  be  the  Contract  Demand  multipHed 
by  the  number  of  hours  in  the  billing 
month,  if  use  of  the  Contract  Demand 
for  determining  billing  energy  is 
specified  in  the  power  sales  contract. 
Otherwise  the  billing  energy  for  such 
purchasers  shall  be  the  Measured 
Energy. 


Section  IV.  Power  Factor  Adjustment 

The  adjustment  for  power  factor, 
when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  III.C.l  of 
the  General  Rate  Schedule  Provisions 
(GRSPs).  The  adjustment  shall  be  made 
if  the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand 
by  one  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whoW>r 
in  part. 

Section  V.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Pacific  Northwest  Power  Act,  BPA  has 
made  the  following  determinations: 

A.  The  RP-87  rate  is  not  based  on  the 
cost  of  resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  19.0  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  Is  29.0  mills  per 
kilowatthour. 

Section  VI.  General  Provisions 

Sales  of  power  under  this  schedule 
shall  be  subject  to  the  GRSPs  and  the 
following  acts,  as  amended:  The 
Bonneville  Project  Act.  the  Flood 
Control  Act  of  1944,  the  Regional 
Preference  Act  (Pub.  L.  88-552).  the 
Federal  Columbia  River  Transmission 
System  Act.  and  the  Pacific  Northwest 
Power  Act. 

General  Rate  Schedule  Provisions 

Section  I.  Adoption  of  Revised  Rate 
Schedules  and  General  Rate  Schedule 
Provisions 

A.  Approval  of  Rates.  These  1987  rate 
schedules  and  General  Rate  Schedule 
Provisions  (GRSPs)  shall  become 
effective  upon  interim  approval  or  final 
confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
(FERC).  BPA  will  request  FERC  approval 
effective  October  1, 1987.  BPA  proposes 
that  the  following  schedules,  and  the 
GRSPs  associated  with  these  schedules, 
be  effective  for  two  years:  PF-87,  IP-87, 
CE-87,  CF-87,  NR-87,  SS-87,  NF-87,  EB- 
87,  and  RP-87.  The  VI-87  rate  schedule 
reflects  adjustments  of  and  supplements 
to  the  rate  schedule  VI-86  and 
associated  GRSPs  (which  are  to  be  in 


effect  for  10  years).  Sections  III.A  and 
VI.J  of  the  VI-87  rate  schedule  are  to  be 
in  effect  for  two  years.  BPA  proposes 
that  rate  schedule  SI-87  be  effective  two 
years,  except  for  the  Special  Industrial 
Offpeak  rate  provision,  which  is  to 
remain  in  effect  through  June  30, 1990. 
pursuant  to  an  Amendatory  Agreement 
between  BPA  and  Hanna  Nickel 
Smelting  Company  executed  July  1, 1985. 

BPA  proposes  that  the  following 
schedules,  and  the  GRSPs  associated 
with  these  schedules,  be  effective  for 
five  years:  FD-87  and  SP-87.  BPA 
proposes  that  the  Nonfirm  Energy  Rate 
Cap  be  effective  for  12  years.  BPA 
proposes  that  the  following  schedules  be 
effective  for  20  years:  ¥L-67  and  SL-87. 

B.  General  Provisions.  These  1987  rate 
schedules,  and  the  GRSPs  associated 
with  these  rate  schedules,  supersede 
BPA's  1985  rate  schedules  (which 
became  effective  July  1. 1985)  to  the 
extent  stated  in  the  Availability  section 
of  each  1987  rate  schedule.  These 
schedules  and  GRSPs  shall  be 
applicable  to  all  BPA  contracts, 
including  contracts  executed  both  prior* 
to  and  subsequent  to  enactment  of  the 
Pacific  Northwest  Power  Act. 

Section  II.  Types  of  BPA  Service 

A.  Priority  Firm  Power  Priority  Firm 
Power  is  electric  power  (capacity, 
energy,  or  capacity  and  energy)  that 
BPA  will  make  continuously  available 
for  resale  to  ultimate  consumers,  or  for 
direct  consumption,  construction,  test 
and  start-up,  and  station  service  by 
public  bodies,  cooperatives,  and  Federal 
agencies.  (Construction,  test  and  start- 
up, and  station  service  are  defined  in 
section  V.B  of  these  GRSPs.) 

Utilities  participating  in  the  exchange 
under  section  5(c)  of  the  Pacific 
Northwest  Power  Act  may  purchase 
Priority  Firm  Power  pursuant  to  their 
Residential  Purchase  and  Sale 
Agreements. 

In  addition,  BPA  may  make  Priority 
Firm  Power  available  to  those  parties 
participating  in  exchange  agreements 
specifying  use  of  the  Priority  Firm  rate 
for  determining  the  amount  or  value  of 
power  to  be  exchanged. 

Power  purchased  under  the  power 
rate  schedule  is  to  be  used  to  meet  the 
purchaser's  actual  firm  load  within  the 
Pacific  Northwest.  Such  power  may  be 
restricted  in  accordance  with  the 
Restriction  of  Deliveries  section  of  these 
GRSPs  (section  V.E).  However,  BPA 
shall  not  restrict  Priority  Firm  Power 
until  Industrial  Firm  Power  has  been 
restricted  in  accordance  with  the 
provisions  of  section  II.C  of  these 
GRSPs. 
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Any  increase  in  energy  consumption 
of  a  load  as  defined  in: 

1.  Section  3(13)  of  the  PaciHc 
Northwest  Power  Act.  or 

2.  Section  8  of  any  BPA  utility  power 
sales  contract,  shall  be  considered  New 
Resource  Firm  Power  and  shall  be 
served  under  the  New  Resource  Firm 
Power  rate. 

B.  New  Resource  Firm  Power.  New 
Resource  Firm  Power  is  electric  power 
(capacity,  energy,  or  capacity  and 
energy)  that  BPA  will  make 
continuously  available: 

1.  For  any  new  large  single  load  as 
defmed  in  section  3(13)  of  the  Pacific 
Northwest  Power  Act  and  as  described 
in  section  8  of  any  BPA  utility  power 
sales  contract, 

2.  For  firm  power  purchased  by 
investor-owned  utilities  pursuant  to 
power  sales  contracts  with  BPA.  and 

3.  For  construction,  test  and  start-up, 
and  station  service  for  facilities  owned 
or  operated  by  investor-owned  utilities. 

New  Resource  Firm  Power  is  to  be 
used  to  meet  the  purchaser's  actual  firm 
load  within  the  Pacific  Northwest.  Such 
power  may  be  restricted  in  accordance 
with  the  Restriction  of  Deliveries  section 
of  these  GRSPs  (section  V.E).  However. 
BPA  shall  not  restrict  New  Resource 
Firm  Power  until  Industrial  Firm  Power 
has  been  restricted  in  accordance  with 
the  provisions  of  section  II.C  of  these 
GRSPs. 

C.  Industrial  Firm  Power.  Industrial 
Firm  Power  is  electric  power  that  BPA 
will  make  continuously  available  to  a 
direct-service  industrial  (DSI)  purchaser 
pursuant  to  the  DSI's  power  sales 
contract  and  subject  to: 

1.  The  restriction  applicable  to 
deliveries  of  all  firm  power  pursuant  to 
the  Uncontrollable  Forces  and 
Continuity  of  Service  provisions  of  the 
General  Contract  Provisions  of  the 
power  sales  contract,  and 

2.  The  restrictions  given  in  the 
Restriction  of  Deliveries  section  of  the 
power  sales  contract. 

D.  Special  Industrial  Power.  Special 
Industrial  Power  is  electric  power  which 
BPA  will  make  continuously  available  to 
any  DSI  that  qualifies  for  the  Special 
Industrial  Power  rate  pursuant  to 
section  7(d)(2)  of  the  Pacific  Northwest 
Power  Act.  This  power  is  similar  in 
nature  to  Industrial  Firm  Power,  but  is 
subject  to  greater  restriction  by  BPA. 
Special  Industrial  Power  is  made 
available  to  the  quahfying  DSI  upon 
adoption  of.  and  subject  to,  an 
amendment  modifying  its  power  sales 
contract. 

E.  Auxiliary  Power.  Auxiliary  Power 
is  that  power  which  a  DSI  requests  and 
which  BPA  agrees  to  make  available  to 
serve  that  portion  of  the  DSI's  load 


which  ta  in  excess  of  the  DSI's 
Operating  Demand  for  Industrial  Firm 
Power  or  Special  Industrial  Power. 

F.  Firm  Capacity.  Firm  Capacity  is 
capacity  that  BPA  assures  will  be 
available  in  the  amount(s)  and  during 
the  period(s}  specified  in  the  power 
sales  contract.  The  energy  associated 
with  this  capacity  must  be  returned  to 
BPA.  Firm  Capacity  may  be  restricted 
pursuant  to  the  Restriction  of  Deliveries 
section  of  these  GRSPs  (section  V£). 

G.  Surplus  Firm  Power.  Surplus  Firm 
Power  is  firm  power  (capacity,  energy, 
or  capacity  and  energy)  in  excess  of  the 
amount  required  to  meet  BPA's  existing 
contractual  obligations  to  provide  firm 
service.  Surplus  Firm  Power  may  be 
used  either  for  resale  or  direct 
consumption  by  purchasers  both  inside 
and  outside  the  United  States.  Such 
power  however,  may  be  restricted 
pursuant  to  the  Restriction  of  Deliveries 
section  of  these  GRSPs  (section  V.E). 

H.  Nonfirm  Energy.  Nonfirm  Energy  is 
supplied  or  made  available  by  BPA  to  a 
purchaser  under  an  arrangement  that 
does  not  have  the  guaranteed 
continuous  availability  feature  of  firm 
power.  Nonfirm  energy  is  mostly  sold 
under  the  Nonfirm  Energy  rate  schedule, 
NF-87.  Nonfirm  energy  also  may  be 
supplied  under  the  Share-the-Savings 
rate  schedule,  SS-87,  which  is  available 
as  an  experimental  rate  for  contract 
purchase.  Nonfirm  energy  sales  also 
may  be  made  under  the  Energy  Broker 
rate  schedule,  EB-87,  which  is  available 
to  Western  Systems  Coordinating 
Council  (WSCC)  members  participating 
in  the  Energy  Broker  System. 

In  addition,  BPA  also  can  make 
nonfirm  energy  available  under  the 
Nonfirm  Energy  rate  schedule  to  the 
Western  Systems  Power  Pool  (WSPP) 
subject  to  terms  and  conditions  agreed 
upon  by  the  members  participating  in 
the  WSPP  and  in  accordance  with  BPA 
policy  for  such  arrangements. 

However,  Nonfirm  Energy  that  has 
been  purchased  under  a  guarantee 
provision  in  the  Nonfirm  Energy  rate 
schedule  shall  be  provided  to  the 
purchaser  in  accordance  with  the 
provisions  of  that  schedule  and  the 
power  sales  contract  if  applicable.  BPA 
may  make  Nonfirm  Energy  available  to 
purchasers  both  inside  and  outside  the 
United  States. 

I.  Reserve  Power.  Reserve  Power  is 
firm  power  sold  to  a  purchaser 

1.  In  cases  where  the  purchaser's 
power  sales  contract  states  that  the  rate 
for  Reserve  Power  shall  be  applied: 

2.  to  provide  service  when  no  other 
type  of  power  is  deemed  applicable;  and 

3.  to  serve  the  purchaser's  firm  power 
loads  under  circumstances  where  BPA 


does  not  have  a  power  sales  contract  in 

force  with  the  purchaser. 

Sales  of  Reserve  Power  are  subject  to 
the  Restriction  of  Deliveries  section  of 
these  GRSPs  (section  V.E). 

J.  Firm  Displacement  Power  Firm 
Displacement  Power  is  firm  power 
(capacity,  energy,  or  capacity  and 
energy)  that  BPA  makes  available  to 
Pacific  Northwest  utilities  for  use  within 
the  Pacific  Northwest.  The  purchased 
power  will  replace  the  generation  from 
resources  that  is  exported  from  the 
Pacific  Northwest  on  a  firm  basis  for  a 
period  of  at  least  3  years.  Such  power 
may  be  restricted  pursuant  to  the 
Restriction  of  Deliveries  section  of  the 
GRSPs  (section  V.E). 

Section  III.  Billing  Factors  and  Billing 
Adjustments 

A.  Billing  Factors  for  Demand.  1. 
Measured  Demand.  The  purchaser's 
Measured  Demand  shall  be  determined 
in  the  manner  described  in  this  section. 
Measured  Demand  shall  be  that  portion 
of  the  metered  or  scheduled  demand 
that  is  purchased  from  BPA  under  the 
applicable  rate  schedule.  For  those 
contracts  to  which  BPA  is  a  party  and 
that  provide  for  delivery  of  more  than 
one  class  of  electric  power  to  the 
purchaser  at  any  point  of  delivery,  the 
portion  of  each  60-minute  clock-hour 
integrated  demand  assigned  to  any  class 
of  power  shall  be  determined  pursuant 
to  the  power  sales  contract.  The  portion 
of  the  total  Measured  Demand  so 
assigned  shall  constitute  the  Measured 
Demand  for  each  such  class  of  power. 

The  Measured  Demand  shall  be 
determined  from  the  metered  demand  or 
the  scheduled  demand,  as  hereinafter 
defined.  The  Measured  Demand  shall  be 
determined  on  either  a  coincidental  or  a 
noncoincidental  basis,  as  provided  in 
the  pnirchaser's  power  sales  contract 

a.  Metered  Demand.  The  metered 
demand  in  kilowatts  shall  be  the  largest 
of  the  60-minute  clock-hour  integrated 
demands,  adjusted  as  specified  in  the 
power  sales  contract,  at  which  electric 
energy  is  dehvered  to  a  purchaser 

(1)  At  each  point  of  delivery  for  which 
the  metered  demand  is  the  basis  for 
determination  of  the  Measured  Demand, 

(2)  During  each  time  period  specified 
in  the  applicable  rate  schedule,  and 

(3)  During  any  billing  period. 

Such  largest  integrated  demand  shall 
be  determined  from  measurements  made 
either  in  the  manner  specified  in  the 
power  sales  contract  or  as  provided  in 
section  VI.A.  herein.  In  determining  the 
metered  demand.  BPA  shall  exclude  any 
abnormal  integrated  demands  due  to  or 
resulting  from: 
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(1)  Emergencies  or  breakdowns  on,  or 
maintenance  of,  the  Federal  system 
facilities,  and 

(2)  Emergencies  on  the  purchaser's 
facilities,  provided  that  such  facilities 
have  been  adequately  maintained  and 
prudently  operated,  as  determined  by 
BPA. 

b.  Scheduled  Demand.  The  scheduled 
demand  in  kilowatts  shall  be  the  largest 
of  the  hourly  demands  at  which  electric 
energy  is  scheduled  for  delivery  to  a 
purchaser 

(1)  To  each  system  for  which 
scheduled  demand  is  the  basis  for 
determination  of  the  Measured  Demand, 

(2)  During  each  time  period  specified 
in  the  applicable  rate  schedule,  and 

(3)  During  any  billing  period. 
Scheduled  amounts  are  deemed 

delivered  for  the  purpose  of  determining 
billing  demand. 

2.  Ratchet  Demand.  The  Ratchet 
Demand  in  kilowatts  shall  be  the 
maximum  demand  established  during  a 
specified  period  of  time  either  during  or 
prior  to  the  current  billing  period.  The 
demand  on  which  the  ratchet  is  based  is 
specified  in  the  relevant  rate  schedule  or 
in  these  GRSPs.  For  utilities  purchasing 
under  the  PF  or  NR  rate  schedules,  the 
Ratchet  Demand  is  based  on  the  highest 
demand  during  prior  billing  months. 
When  the  Ratchet  Demand  is  used  as  a 
billing  factor,  BPA  shall  have  specified 
in  the  appropriate  schedules  or  GRSPs: 

a.  The  period  of  time  over  which  the 
ratchet  shall  be  calculated, 

b.  The  type  of  demand  to  be  used  in 
the  calculation,  and 

c.  The  percentage  (if  any)  of  that 
demand  which  will  be  used  to  calculate 
the  Ratchet  Demand. 

3.  Contract  Demand.  The  Contract 
Demand  shall  be  the  maximum  number 
of  kilowatts  that  the  purchaser  agrees  to 
purchase  and  BPA  agrees  to  make 
available,  subject  to  any  limitations 
included  in  the  power  sales  contract. 
BPA  may  agree  to  make  deliveries  at  a 
rate  in  excess  of  the  Contract  Demand 
at  the  request  of  the  purchaser,  but  shall 
not  be  obligated  to  continue  such  excess 
deliveries.  Any  contractual  or  other 
reference  to  Contract  Demand  as 
expressed  in  kilowatthours  shall  be 
deemed,  for  the  purpose  of  these  GRSPs, 
to  refer  to  the  term  "Contract  Energy." 

4.  Computed  Peak  Requirement.  For 
purchasers  designated  to  purchase  on 
the  basis  of  computed  requirements,  the 
Computed  Peak  Requirement  shall  be 
determined  as  specified  in  the 
purchaser's  power  sales  contract.  That 
specification  is  provided  in: 

a.  Sections  16, 17(c),  and  17(f).  as 
adjusted  by  other  sections  of  the 
contract,  for  actual  computed 
requirements  purchasers; 
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b.  Sections  16, 17(a),  and  17(f),  as 
adjusted  by  other  sections  of  the 
contract  for  planned  computed 
requirements  purchasers;  and 

c.  Sections  16  and  17(b),  as  adjusted 
by  other  sections  of  the  contract,  for 
contracted  computed  requirements 
purchasers. 

5.  Computed  Average  Energy 
Requirement.  For  computed 
requirements  purchasers,  the  Computed 
Average  Energy  Requirement  shall  be 
determined  as  specified  in  the 
purchaser's  power  sales  contract.  That 
specification  is  provided  in: 

a.  Sections  16. 17(c),  and  17(f).  as 
adjusted  by  other  sections  of  the 
contract,  for  actual  computed 
requirements  purchasers; 

b.  Sections  16, 17(a),  and  17(0.  as 
adjusted  by  other  sections  of  thie 
contract,  for  planned  computed 
requirements  purchasers;  and 

c.  Sections  16  and  17(b).  as  adjusted 
by  other  sections  of  the  contract,  for 
contracted  computed  requirements 
purchasers. 

6.  Operating  Demand.  The  Operating 
Demand  is  that  demand  which  is 
established  by  each  DSI  in  accordance 
with  section  5(b)  of  the  DSI's  power 
sales  contract.  Unless  the  DSI  has 
requested,  and  BPA  has  granted,  an 
Auxiliary  Demand,  the  Operating 
Demand  establishes  a  limit  with  respect 
to: 

a.  The  demand  which  the  purchaser 
may  impose  on  BPA;  and 

b.  The  total  amount  of  energy  during  a 
billing  month  which  the  DSI  is  entitled 
to  purchase  from  BPA. 

7.  Curtailed  Demand.  A  Curtailed 
Demand  is  the  number  of  kilowatts  of 
industrial  power  (Industrial  Firm  Power 
or  Special  Industrial  Power)  during  the 
billing  month  which  results  from  the 
DSI's  request  for  such  power  in  amounts 
less  than  the  Operating  Demand 
therefor.  Each  purchaser  of  industrial 
power  may  curtail  its  demand  according 
to  the  terms  of  its  power  sales  contract 
(which  permits  up  to  three  levels  of 
Curtailed  Demand  each  month). 

8.  Restricted  Demand.  Restricted 
Demand  is  the  number  of  kilowatts  of 
industrial  power  (either  Industrial  Firm 
Power  or  Special  Industrial  Power)  that 
results  when  BPA  has  restricted  delivery 
of  such  power  for  one  clock-hour  or 
more.  BPA  shall  make  such  restrictions 
according  to  the  terms  of  the  DSI's 
power  sales  contract.  In  a  given  billing 
month,  there  are  as  many  possible  levels 
of  Restricted  Demand  for  a  DSI  as  there 
are  number  of  restrictions. 

9.  Auxiliary  Demand.  Auxiliary 
Demand  is  the  number  of  kilowatts  of 
Auxiliary  Power  that  a  DSI  requests  and 
that  BPA  agrees  to  make  available  to 


serve  a  portion  of  the  DSI's  load  during 
the  period  specified  in  the  DSI's  request 
The  DSI  may  request  up  to  three  levels 
of  Auxiliary  Demand  during  a  billing 
month. 

If  BPA  agrees  to  a  request  for 
Auxiliary  Power  but  later  becomes 
unable  to  supply  such  demand,  the 
Restricted  Demand  for  Auxiliary  Power 
is  deemed  to  be  the  Auxiliary  Demand 
for  such  period  of  restriction.  Auxiliary 
Power  may  be  curtailed  by  the  DSI 
according  to  the  provisions  of  section 
9(a)  of  the  DSI's  power  sales  contract. 

EtPA  shall  make  Auxiliary  Power 
available  to  Industrial  Firm  Power 
purchasers  under  the  Industrial  Firm 
Power  Rate  Schedule  at  the  Standard 
Industrial  Rate.  Auxiliary  Power  sales  to 
DSIs  electing  to  purchase  under  the 
Variable  Industrial  Power  Rate  Schedule 
(VI-87)  shall  be  made  at  the  rate 
determined  pursuant  to  section  III  of  the 
VI-87  rate  schedule.  Auxiliary  Power 
sales  to  DSIs  purchasing  under  the 
Special  Industrial  Rate  will  be  made 
only  at  the  Standard  Special  Industrial 
Power  Rate. 

10.  BPA  Operating  Level.  The  BPA 
Operating  Level  is,  for  the  purpose  of 
these  rate  schedules  and  GRSPs,  an 
hourly  amount  of  industrial  power 
(Industrial  Firm  Power  or  Special 
Industrial  Power)  for  a  DSI  that  is  equal 
to  the  lowest  of  the  following  demands 
during  that  hour. 

a.  Operating  Demand  plus  Auxiliary 
Demand,  if  any; 

b.  Curtailed  Demand;  or 

c.  Restricted  Demand. 

The  weighted  average  BPA  Operating 
Level  for  each  DSI  can  be  determined  by 
summing  the  hourly  BPA  Operating 
Levels  and  dividing  by  the  number  of 
hours  in  the  billing  month. 

Each  DSI  must  request  service  from 
BPA  for  each  billing  month  in 
accordance  with  the  terms  of  the  power 
sales  contract.  The  requested  le^el  of 
service  will  be  the  BPA  Operating  Level, 
provided  BPA  does  not  need  to  restrict 
the  DSI  and  provided  BPA  agrees  to 
supply  any  requested  Auxiliary 
Demand.  Each  requested  level  of  service 
may  include  a  designation  for  both  the 
Peak  Period  and  the  OfTpeak  Period.  A 
DSI  may  request  and  BPA  may  agree  to 
a  level  of  service  for  the  Offpeak 
Periods  other  than  that  in  the  Peak 
Period.  If  a  DSI  does  not  separately 
designate  a  requested  level  of  service 
for  the  Peak  and  Offpeak  Periods,  the 
BPA  Operating  Level  is  the  basis  for 
determining  if  a  DSI  has  incurred  an 
unauthorized  increase. 

Any  DSI  whose  Measured  Demand, 
before  adjustment  for  power  factor, 
during  any  1  hour  exceeds  the  BPA 
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Operating  Level  for  that  hour  shall  be 
subject  to  unauthorized  increase  charges 
for  each  kilowatthour  of  unauthorized 
increase  associated  with  each  overrun. 

Only  the  BPA  Operating  Level 
applicable  during  the  Peak  Period  will 
be  used  in  determining  the  Billing 
Demand  for  power  purchased  under  the 
Industrial  Firm  Power  rate  schedule,  the 
Variable  Industrial  Power  rate  schedule, 
and  the  Standard  Rate  under  the  Special 
Industrial  rate  schedule.  During  the  Peak 
Period  the  BPA  Operating  Level  may  be 
no  greater  than  the  Operating  Demand 
for  the  billing  month  unless  the  customer 
has  requested,  and  BPA  has  agreed  to 
supply,  the  Auxiliary  Demand. 

B.  Billing  Factors  for  Energy.  1. 
Measured  Energy.  The  purchaser's 
Measured  Energy  shall  be  determined  in 
the  manner  described  in  this  section. 
Measured  Energy  shall  be  that  portion 
of  the  metered  or  scheduled  energy  that 
is  purchased  from  BPA  under  the 
applicable  rate  schedule.  For  those 
contracts  to  which  BPA  is  a  party  and 
that  provide  for  delivery  of  more  than 
one  class  of  electric  power  to  the 
purchaser  at  any  point  of  delivery,  the 
portion  of  each  60-minute  clock-hour 
integrated  demand  assigned  to  any  class 
of  power  shall  be  determined  pursuant 
to  the  power  sales  contract.  The  sum  of 
the  portions  of  the  demands  so  assigned 
shall  constitute  the  Measured  Energy  for 
each  such  class  of  power. 

The  Measured  Energy  shall  be 
determined  from  the  metered  energy  or 
the  scheduled  energy,  as  hereinafter 
deflned. 

a.  Metered  Energy.  The  metered 
energy  for  a  purchaser  shall  be  the 
number  of  kilowatthours  that  are 
recorded  on  the  appropriate  metering 
equipment,  adjusted  as  specified  in  the 
power  sales  contract,  and  delivered  to  a 
purchaser 

(1)  At  all  points  of  delivery  for  which 
metered  energy  is  the  basis  for 
determination  of  the  Measured  Energy, 
and 

(2)  During  any  billing  period. 
The  metered  energy  shall  be 

determined  from  measurements  made 
either  in  the  manner  specified  in  the 
power  sales  contract  or  as  provided  in 
section  VI.A  herein. 

b.  Scheduled  Energy.  The  scheduled 
energy  in  kilowatthours  shall  be  the  sum 
of  the  hourly  demands  at  which  electric 
energy  is  scheduled  for  delivery  to  a 
purchaser 


(1)  For  each  system  for  which 
scheduled  energy  is  the  basis  for 
determination  of  the  Measured  Energy, 
and 

(2)  During  any  billing  period. 
Scheduled  amounts  are  deemed 

delivered  for  the  purpose  of  determining 
billing  energy. 

2.  Computed  Energy  Maximum.  The 
Computed  Energy  Maximum  equals  the 
product  of  the  number  of  hours  in  the 


Average  power  factor= 


billing  month  and  the  Computed 
Average  Energy  Requirement. 

3.  Contract  Energy.  The  Contract 
Energy  shall  be  the  maximum  number  of 
kilowatthours  that  the  purchaser  agrees 
to  purchase  and  BPA  agrees  to  make 
available,  subject  to  any  limitations 
included  in  the  power  sales  contract. 

C.  Billing  Adjustments.  1.  Power 
Factor  Adjustment.  The  formula  for 
determining  average  power  factor  is  as 
follows: 


Kilowatthours 


V  (Kilowatthours)' +  (Reactive  kilovoltamperehours)* 


The  data  used  in  the  above  formula 
shall  be  obtained  from  meters  that  are 
ratcheted  to  prevent  reverse 
registration.  These  data  then  shall  be 
adjusted  for  losses,  if  applicable,  before 
determination  of  the  average  power 
factor. 

When  deliveries  to  a  purchaser  at  any 
point  of  delivery  either 

a.  Include  more  than  one  class  of 
power,  or 

b.  Are  provided  under  more  than  one 
rate  schedule  and  it  is  impracticable  to 
meter  the  kilowatthours  and  reactive 
kilovoltamperehours  for  each  class  or 
rate  schedule  separately,  the  average 
power  factor  of  the  total  deliveries  for 
the  month  will  be  used,  where 
applicable,  as  the  power  factor  for  all 
power  delivered  to  such  point  of 
delivery. 

To  maintain  acceptable  operating 
conditions  on  the  Federal  system.  BPA 
may,  unless  specifically  otherwise 
agreed,  restrict  deliveries  of  power  to  a 
purchaser  with  a  low  power  factor.  Such 
restriction  may  be  made  to  a  point  of 
delivery  or  to  a  purchaser's  system  at 
any  time  that  the  average  leading  power 
factor  or  average  lagging  power  factor 
for  all  classes  of  power  delivered  to 
such  point  or  to  such  system  is  below  75 
percent. 

2.  Outage  Credit  To  the  extent  that 
BPA  is  unable  to  provide  full  service  to 
a  purchaser  during  the  billing  month  as 
a  result  of  interruptions  in  service  due  to 
reasons  cited  in  the  General  Contract 
Provisions.  BPA  shall  adjust  the  charges 
for  those  hours  for  billing  demand  for 
such  purchaser  to  reflect  BPA's  inability 
to  provide  full  service,  provided  such 
adjustment  is  mandated  by  the 
purchaser's  power  sales  contract.  The 


adjustment  is  provided  on  a  point  of 
delivery  basis.  To  compute  the 
adjustment  for  noncoincidentally  billed 
systems,  BPA  shall  determine  the 
monthly  demand  charge(s)  for  the 
point(s)  of  delivery  where  the  outage(8) 
occurred,  multiply  by  the  number  of 
hours  of  outage,  and  divide  by  the  total 
number  of  hours  in  the  billing  month. 
For  coincidentally  billed  points  of 
delivery,  the  adjustment  shall  apply  only 
to  those  points  of  delivery  at  which  BPA 
was  unable  to  provide  full  service.  For 
partial  outages  (such  as  an  outage  on 
one  feeder  in  a  substation  with  several 
feeders),  BPA  shall  determine  an 
equivalent  interruption  in  order  to  arrive 
at  the  number  of  hours  to  be  used  in  the 
calculation  of  the  credit. 

3.  Low  Density  Discount  (LDD).  a. 
Basic  LDD  Principles.  A  predetermined 
discount  shall  be  applied  each  billing 
month  to  the  charges  for  all  power 
purchased  under  the  Priority  Firm  Power 
rate  schedule  by  eligible  purchasers  as 
defined  in  section  b,  below.  The 
discount  shall  be  calculated  on  an 
annual  basis  and  shall  become  effective 
with  the  first  billing  period  in  the 
calendar  year.  Retroactive  billing  for  the 
LDD  may  be  required  if  the  data  are  not 
available  by  the  January  billing  date. 
The  level  of  the  discount  shall  be 
determined  from  the  following  ratios: 

(1)  The  purchaser's  total  electric 
energy  requirements  during  the  previous 
calendar  year  (the  purchaser's  firm 
sales,  nonfirm  sales  to  firm  retail  loads, 
sales  for  resale,  and  associated  losses, 
but  excluding  nonfirm  sales  to  nonfirm 
retail  loads)  divided  by  the  value  of  the 
purchaser's  depreciated  electric  plant 
(excluding  generation  plant]  at  the  end 
of  such  year,  and 
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(2)  The  average  number  of  consumers 
(annual  and  seasonal  consumers  with 
residential  industrial,  commercial,  and 
irrigation  accounts,  but  excluding 
separately  billed  services  for  water 
faeating,electric  space  heating,  and 
security  lights)  during  the  previous 
calendar  year  divided  by  the  numtier  of 
pole  miles  of  distribution  line  at  the  end 
of  such  year.  Distribution  lines  are 
defined  as  those  that  deliver  electric 
energy  from  a  substation  or  metering 
point,  at  a  voltage  of  34.5  kV  or  less,  to 
the  point  of  attachment  to  the 
consumer's  wiring  and  include  primary, 
secondary,  and  service  facilities. 

These  calculations  shall  be  based  on 
data  provided  in  the  purchaser's  annual 
financial  and  operating  report.  In 
calculating  these  ratios,  BPA  shall  use 
data  pertaining  to  the  purchaser's  entire 
electric  utility  system  within  the  region. 
Results  of  the  calaulations  shall  not  be 
rounded. 

Customers  who  have  not  provided 
BPA  with  all  four  requisite  pieces  of 
annual  data  (see  a.{l)  and  a. (2)  above) 
by  June  30  of  each  year  shall  be 
declared  ineligible  for  the  LDD  effective 
with  the  June  billing  period  for  that  year, 
BPA  shall  extend  a  customer's  eligibility 
from  the  previous  year  through  the  June 
billing  period  of  the  following  year  and 
shall  make  any  necessary  retroactive 
adjustments  once  the  new  data  have 
been  processed.  If  no  data  have  been 
received  by  December  31  for  the 
previous  calendar  year.  BPA  shall 
assume  that  the  utility  did  not  qualify 
for  an  LDD  for  that  year.  Low  Density 
Discounts  issued  from  January  1  to  June 
30  shall  be  assumed  \o  have  been  in 
error,  and  the  utility  shall  be  billed  for 
any  such  discounts  issued. 

Revisions  to  the  data  used  to  calculate 
the  amount  of  the  LDD  may  be  made  by 
the  purchaser  for  a  period  of  up  to  2 
years  from  the  first  day  to  which  the 
data  apply.  However,  such  revisions 
shall  not  apply  to  periods  when  the 
customer  was  inehgible  for  a  discount 
due  to  late  data  submission. 

b.  Eligibility  Criteria.  To  qualify  for  a 
discount,  the  purchaser  must  meet  all 
five  of  the  following  eligibility  criteria: 

(1)  The  purchaser  must  serve  as  an 
electric  utility  offering  power  for  resale: 

(2)  The  purchaser  must  agree  to  pass 
the  benefits  of  the  discount  through  to 
the  purchaser's  consumers  within  the 
region  served  by  BPA; 

(3)  The  purchaser's  average  retail  rate 
for  the  reporting  year  must  exceed  the 
average  Priority  Firm  Power  rate  in 
effect  for  the  quahfying  period  plus  10 
percent.  For  CY  1987,  the  average 
Priority  Firm  Power  rate  shall  be  the 
average  of  the  PF-85  rate  for  9  months 
and  the  PF-87  Preference  rate  fof  3 


months.  For  CY  1988,  the  average 
Priority  Firm  Power  rate  shall  be  the  FF- 
87  Preference  rate. 

(4)  The  purchaser's  kilowattbour-to- 
investment  ratio  (Ratio  3.a.(l))  must  be 
less  than  100: 

(5)  The  purchaser's  consumers-per- 
mile  ratio  (Ratio  3.a.(2))  must  be  less 
than  12;  and 

(6)  The  purchaser  must  qualify  for  a 
discount  based  on  the  criteria  in  section 
c  below 

c.  Discounts.  The  purchaser  shall  be 
awarded  the  greatest  discount  for  which 
that  purchaser  qualifies.  The  discounts 
and  the  qualifying  criteria  for  those 
discounts  are  listed  below. 

(1)  Three  percent  for  any  purchaser 
for  whom: 

(a)  The  kilowatthour-to-investment 
ratio  is  equal  to  or  greater  than  25  but 
less  than  35;  or 

(b)  The  consumers-per-mile  ratio  is 
equal  to  or  greater  than  5  but  less  than  7. 

(2)  Five  percent,  for  any  purchaser  for 
whom: 

(a)  The  kilowatthour-to-investment 
ratio  is  equal  to  or  greater  than  15  but 
less  than  25;  or 

(b)  The  consumers-per-mile  ratio  is 
equal  to  or  greater  than  3  but  less  than  5. 

(3)  Seven  percent,  for  any  purchaser 
for  whom: 

(a)  The  kilowatthour-to-investment 
ratio  is  less  than  15;  or 

(b)  The  consumers-per-mile  ratio  is 
less  than  3. 

4.  Irrigation  Discount  a.  Basic 
Irrigation  Discount  Principles.  A 
discount  of  4.9  mills  per  kilowatthour 
shall  be  applied  to  the  charges  for 
qualifying  irrigation  energy  purchased 
under  the  Priorify  Firm  Power  and  New 
Resource  Firm  Power  rate  schedules, 
during  the  billing  months  of  April 
through  October.  This  discount  shall  be 
applied  subsequent  to  calculation  of  the 
Low  Density  Discount,  if  applicable. 
Any  energy  on  which  the  irrigation 
discount  is  claimed  shall  be  metered 
separately  by  the  purchaser,  and  used 
exclusively  for  irrigation  or  drainage 
pumping. 

b.  Qualifying  Energy  Purchaaes.  The 
quahfying  irrigation  energy  shall  be 
determined  as  follows: 

(1)  All  irrigation  energy  rnust  be  used 
exclusively  for  the  purpose  of  irrigation 
and  drainage  pumping  on  agricultural 
land  and  be  measured  at  the  end-use 
irrigation  customer's  meter.  The 
discount  shall  appfy  to  the  measured 
energy  sales  at  the  end-use. 

(2)  Energy  subject  to  the  discount 
must  be  fnirchased  during  the  billing 
months  of  April  throi^  October. 

(3)  Purchasers  of  exchange  energy 
umier  the  Residential  Purchase  and  Sale 
Agreement  (RPSA)  are  eligible  for  the 


irrigation  discount  for  the  portion  of 
their  irrigation  load  qualifying  for  the 
exchange  under  the  RPSA  contracts. 

(4)  General  requirements  customers 
with  their  own  resources  are  eligible  for 
an  irrigation  discount  for  a  portion  of 
their  irrigation  sales  equal  to  the  share 
of  their  total  load  served  by  BPA  (i.e.. 
total  irrigation  sales  multiplied  by  BPA 
billing  energy  divided  by  total  utility 
system  requirements  for  the  billing 
month). 

c.  Initial  Reporting  Requirements. 
Requests  for  the  Irrigation  Discount 
must  include  the  following  information: 

(1)  To  receive  an  irrigation  discount,  a 
purchaser  must  file  a  request  for  the 
discount  with  its  local  BPA  Area  or 
District  o^ce  by  April  1  each  year. 

(2)  In  the  request,  the  purchaser  must 
certify  that  the  irrigation  energy  is  sold 
exclusivefy  for  use  in  irrigation  and 
drainage  pumping  and  that  the  discount 
is  passed,  in  its  entirety,  to  the  irrigation 
consumer.  BPA  retains  the  right  to 
verify,  in  a  manner  satisfactory  to  the 
Administrator,  that  the  discounted 
enei^  is  used  for  the  sole  benefit  of  the 
purchaser's  irrigation  load.  The 
qualifying  energy  shall  be  measured  at 
the  end-use  meter. 

(3)  The  purchaser  shall  also  list  each 
irrigation  account  number  in  its  request 
If  the  purchaser  is  an  exchanging  utility, 
the  purchaser  shall  also  identify  the  size 
(in  horsepower)  of  the  connected  load 
for  each  account  That  account  list  shall 
be  updated  on  a  monthly  basis  if 
accounts  are  added,  deleted,  or  chained. 
In  addition,  the  utilify  shall  state  « 
whether  its  irrigation  consumers  are 
billed  monthly,  bimonthly,  or  seasonally. 

d.  Annual  Reporting  Requirements. 
Purchasers  shall  submit  an  irrigation 
report  to  their  local  BPA  Area  or  District 
office  in  order  to  receive  the  irrigation 
discount.  Purchasers  are  required  to 
report  information  related  to  irrigatioD 
energy  on  a  monthly  basis.  In  (Hder  to 
qualify  for  the  discount,  the  purchaser 
must  submit  all  data  to  BPA  by 
December  31  of  the  calendar  year  in 
which  the  load  occurred.  Irrigation 
reports  to  BPA  shall  include  the 
following  monthly  information  for  the 
reporting  period: 

(1)  Utility  name; 

(2)  Period  for  which  the  report  is  being 
made; 

(3)  Total  irrigation  sales  and  total 
qualifying  irrigation  energy  sales  by 
month; 

(4)  Total  irrigation  sales  by  month 
under  400  horsepower,  for  exchanging 
utilities;  and 

(5)  Total  utility  system  requirements 
by  month  (in  kilowatthours). 


47132 


Federal  Register  /  Vol.  51.  No.  249  /  Tuesday,  December  30.  1986  /  Notices 


The  credit  for  the  irrigation  discount  is 
contingent  on  submittal  of  actual 
monthly  irrigation  sales  data  based  on 
BPA  billing  months.  Utilities  shall 
provide  evidence  that  the  full  4.9  mills 
per  kilowatthour  discount  was  passed 
through  to  the  end-users'  electricity  bills. 

5.  Cost  Recovery  Adjustment  Clause. 
a.  Terms  and  Conditions.  The  Cost 
Recovery  Adjustment  Clause  applies  to 
the  Priority  Firm  Power,  Industrial  Firm 
Power.  Variable  Industrial  Power.  Firm 
Capacity,  and  New  Resource  Firm 
Power  rate  schedules,  directly,  and  the 
Long-Term  Surplus  Firm  and  Long-Term 
Firm  Displacement  Power  rate  schedules 
through  the  escalation  factors  based  on 
the  Priority  Firm  rate  schedule. 

After  the  first  12  months  of  the  rate 
period  or  September  30. 1988.  whichever 
occurs  first.  BPA  shall  evaluate  actual 
financial  performance,  by  comparing 
BPA's  actual  fiscal  year  1988  funds  from 
operations  (net  revenues  plus  charges 
not  requiring  funds),  to  the  fiscal  year 
1988  funds  from  operations  that  rates 
were  designed  to  achieve.  When  this 
evaluation  is  performed,  if  actuals  di^er 
fit)m  planned  funds  from  operations  for 
the  fiscal  year  (evaluation  period]  as 
specified  herein.  BPA  shall  adjust 
applicable  1987  wholesale  power  rate 
schedules  beginning  January  1. 1989.  and 
ending  September  30. 1989,  (adjustment 
period). 

Rate  schedules  subject  to  the  Cost 
Recovery  Adjustment  Clause  shall  be 
adjusted  only  if  BPA's  actual  fiscal  year 
funds  from  operations  are  either: 

(1)  $60  million  or  greater  above 
planned  funds  from  operations,  or 

(2)  S80  million  or  greater  below 
planned  funds  from  operations. 

Any  resulting  upward  rate  adjustment 
shall  not  be  greater  than  10  percent. 

In  the  event  that  BPA  determines  to 
extend  its  1987  wholesale  power  rates 
beyond  September  30. 1989.  BPA  shall 
apply  the  Cost  Recovery  Adjustment 
Clause  evaluation  each  fiscal  year 
following  FY  1988  and  apply  the 
resulting  adjustment,  if  warranted,  to  the 
January  1-September  30  period 
thereafter,  for  any  adjustment  period 
prior  to  a  BPA  general  rate  change. 
Future  evaluation  and  application  shall 
be  in  accordance  with  the  provisions 
stated  herein. 

b.  Cost  Recovery  Adjustment 
Formula.  BPA  shall  determine  the 
variance  between  actual  and  planned 
funds  from  operations  for  the  evaluation 
period  using  the  following  formula: 
CRV=AFFO-PFFO 
where: 

CRV= Evaluation  period  cost  recovery 
variance  (in  millions  of  dollars): 
total  underrecovery  (if  CRV  is 


negative)  or  overrecovery  (if  CRV  is 
positive)  of  planned  funds  from 
operations; 
AFFO=Actual  evaluation  period  funds 
from  operations  (in  millions  of 
dollars):  BPA's  reported  fiscal  year 
funds  from  operations  calculated  as 
the  sum  of  net  revenues, 
depreciation,  and  amortization  of 
conservation  and  fish  &  wildlife 
investment: 
PFFO= Planned  evaluation  period  funds 
from  operations  (in  millions  of 
dollars);  FY  1988  PFFO  =  $224,328: 
FY  1989  PFFO  =  $223,109;  FY  1990 
PFFO  =  $244,524:  FY  1991 
PFFO  =  $277,517.  PFFO  for 
evaluation  periods  subsequent  to 
FY  1988  will  be  adjusted  for  any 
changes  intended  from  the 
application  of  the  Cost  Recovery 
Adjustment  Clause.  The  additional 
amount  intended  to  be  collected 
(rebated)  during  the  previous 
application  period  due  to  triggering 
of  the  Cost  Recovery  Adjustment 
Clause  shall  be  added  to 
(subtracted  from)  PFFO  for 
evaluation  periods  subsequent  to 
FY  1988. 
The  Cost  Recovery  Adjustment 
Clause  shall  not  be  applied  if  the 
absolute  value  of  CRV  is  less  than  or 
equal  to  $60  million. 

c.  Application  if  CRV  is  Negative.  If 
the  absolute  value  of  CRV  is  greater 
than  $60  million,  and  if  CRV  is  negative, 
the  percentage  increase,  rounded  to  the 
nearest  tenth  of  a  percent,  shall  be  the 
lesser  of: 
(1)  10.0  percent;  or 
(2) 


CRU 
FR 


XlOO 


where: 

CRU = Cost  Recovery  Undemin  is  the 
absolute  value  of  CRV  minus  $20 
million; 

FR=the  sum  of  the  forecasted  revenues 
fit)m  the  classes  of  service  subject 
to  the  Cost  Recovery  Adjustment 
Clause  for  the  adjustment  period. 
For  the  period  January  1. 1989 
through  September  30. 1989, 
FR=$1,401.0  million.  FR  does  not 
include  forecasted  revenues  from 
pubhc  exchange  sales  and  sales 
from  utilities  where  average  system 
cost  is  deemed  equal  to  BPA's  PF 
rate.  These  two  types  of  sales  are 
subject  to  the  Cost  Recovery 
Adjustment  Clause,  but  significant 
additional  revenues  could  not  be 
collected  from  them  during  the  rate 
period  through  application  of  the 


Cost  Recovery  Adjustment  Clause. 
For  any  subsequent  adjustment 
periods.  FR  shall  be  calculated 
based  on  BPA's  revenue  projections 
made  to  demonstrate  the  adequacy 
of  BPA's  rates  for  that  fiscal  year  to 
the  Federal  Energy  Regulatory 
Commission. 

d.  Application  if  CRV  is  Positive.  If 
the  absolute  value  of  CRV  is  greater 
than  $60  million,  and  if  CRV  is  positive,'^ 
the  percentage  decrease  rounded  to  the 
nearest  tenth  of  a  percent,  unless 
otherwise  specified  in  a  rate  schedule, 
shall  be  equal  to: 


CRO 
FR 


XlOO 


where: 

CRO = Cost  Recovery  bverrun:  CRV 

minus  $20  million 
FR  =  the  sum  of  the  forecasted  revenues 
from  the  classes  of  service  subject 
to  the  Cost  Recovery  Adjustment 
Clause  for  the  adjustment  period. 
For  the  period  January  1, 1989 
through  September  30. 1989. 
FR =$1,401.0  miUion.  FR  does  not 
include  forecasted  revenues  from 
public  exchange  sales  and  sales 
from  utilities  where  average  system 
cost  is  deemed  equal  to  BPA's  PF 
rate.  These  two  types  of  sales  are 
subject  to  the  Cost  Recovery 
Adjustment  Clause,  but  significant 
additional  revenues  could  not  be 
collected  from  them  during  the  rate 
period  through  application  of  the 
Cost  Recovery  Adjustment  Clause. 
For  any  subsequent  adjustment 
periods,  FR  shall  be  calculated 
based  on  BPA's  revenue  projections 
made  to  demonstrate  the  adequacy 
of  BPA's  rates  to  the  Federal  Energy 
Regulatory  Commission, 
e.  Implementation  of  the  Cost 
Recovery  Adjustment.  BPA  shall  make 
an  initial  calculation  within  45  days  of 
the  end  of  the  evaluation  period  to 
identify  the  difference  between  AFFO 
and  PFFO. 

By  November  15. 1988,  BPA  shall 
notify  the  purchasers  under  each 
applicable  rate  schedule  of  BPA's  initial 
findings  concerning  the  difference 
between  AFFO  and  $224,328  million 
(PFFO)  for  the  FY  1988  evaluation 
period.  If  no  adjustment  is  required,  the 
notice  shall  so  state,  identifying  the 
basis  for  BPA's  position,  and  no  further 
action  will  be  initiated  by  BPA. 
However,  if  BPA  determines  that  an 
adjustment  to  the  rates  is  required.  BPA 
also  shall  provide  written  notice  to  all 
interested  parties,  by  November  15, 
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1988.  explaining  how  BPA  arrived  at  its 
initial  findings  and  how  the  proposed 
adjustment  was  calculated.  Notice  shall 
include  BPA's  data  and  assumptions; 
additional  documentation  shall  be 
available  upon  request.  In  addition  to 
written  notification.  BPA  may.  but  is  not 
obligated  to,  hold  a  public  comment 
forum  to  clarify  its  determinations  and 
solicit  comments.  Parties  wishing  to 
submit  written  comments  must  do  so  by 
close  of  business  on  December  15, 1988. 
Interested  parties  shall  be  afforded  a 
reasonable  opportunity  to  examine  all 
comments  received.  Consideration  of 
comments  and  more  current  information 
may  result  in  the  final  adjustment 
differing  from  the  proposed  adjustment. 
Before  implementing  the  adjustment. 
BPA  shall  notify  all  affected  parties  of 
the  amount  of  the  final  adjustment. 

In  the  event  that  no  general  change  in 
BPA's  rates  is  implemented  and  the  Cost 
Recovery  Adjustment  Clause  is  applied 
in  subsequent  periods,  comparable 
notice  and  comment  requirements  will 
apply. 

6.  Coincidental  Billing  Adjustment. 
Purchasers  of  Priority  Firm  Power  and 
New  Resource  Firm  Power  shall  be 
billed  on  a  noncoincidental  demand 
basis  for  power  purchased  at  each  point 
of  delivery  under  the  applicable  rate 
schedule(s)  unless  the  power  sales 
contract  specifically  provides  for 
coincidental  demand  billing  among 
particular  points  of  delivery.  For  the 
purpose  of  these  rate  schedules  and 
GRSPs.  the  purchaser's  noncoincidental 
demand  is  the  sum  of  the  highest  hourly 
peak  demands  during  the  billing  month 
for  each  of  the  purchaser's  points  of 
delivery.  The  purchaser's  coincidental 
demand  is  the  highest  demand  for  the 
billing  month  calculated  by  summing,  for 
each  hour  of  every  day.  the  purchaser's 
demands  for  power  purchased  under  the 
applicable  rate  schedule  at  all 
coincidentally  billed  points  of  delivery. 

7.  Conservation  Surcharge.  The 
Conservation  Surcharge  shall  be  applied 
monthly  and  shall  equal  10  percent  of 
the  customer's  total  monthly  charge  for 
all  power  purchased  under  each  rate 
schedule  subject  to  the  surcharge.  The 
PF.  CF.  and  NR  rate  schedules  are 
subject  to  the  Conservation  Surcharge.  If 
only  a  portion  of  the  customer's  service 
area  is  subject  to  the  surcharge,  then  the 
amount  of  the  surcharge  shall  equal  10 
percent  of  the  total  charge  for  all  power 
purchases  multiplied  by:  (a)  the  portion 
of  the  customer's  total  retail  load  that  is 
subject  to  the  surcharge,  divided  by  (b) 
the  customer's  total  retail  load. 

D.  Billing-Related  Definitions.  1.  Peak 
Period.  The  Peak  Period  includes  the 
hours  from  7  a.m.  through  10  p.m.  on  any 
day  Monday  through  Saturday  inclusive. 


There  are  no  exceptions  to  this 
definition:  that  is.  it  does  not  matter 
whether  the  day  is  a  normal  working 
day  or  a  holiday.  Any  charges  based  on 
Peak  Period  hours  shall  be  computed 
starting  with  the  8  a.m.  meter  reading 
since  this  reading  applies  to  the  7 
o'clock  hour  (7  a.m.  to  8  a.m.).  The  10 
p.m.  meter  reading  (for  the  9  p.m.  to  10 
p.m.  period)  is  the  last  meter  reading  of 
the  day  applicable  to  the  Peak  Period. 

2.  Offpeak  Period.  The  Offpeak  Period 
includes  all  hours  which  do  not  occur 
during  the  Peak  Period.  Thus,  the 
Offpeak  Period  consists  of  the  hours 
from  10  p.m.  to  7  a.m.,  Monday  through 
Saturday  and  all  hours  on  Sunday.  This 
definition  does  not  apply  to  the  Special 
Industrial  Offpeak  Rate. 

Section  IV.  Other  Definitions 

A.  Computed  Requirements 
Purchasers.  1.  Designation  as  a 
Computed  Requirements  Purchaser.  A 
purchaser  shall  be  designated  as  a 
computed  requirements  purchaser  if  it  is 
so  designated  pursuant  to  the  provisions 
of  its  power  sales  contract. 

When  a  purchaser  operates  two  or 
more  separate  systems,  only  those 
systems  designated  by  BPA  will  be 
covered  by  this  section. 

Z.  Purpose  of  the  Computed  ^ 
Requirements  Designation.  Use  of  the 
computed  requirements  designation  is 
intended  to  assure  that  each  purchaser 
who  purchases  power  from  BPA  to 
supplement  its  own  firm  resources  will 
purchase  amounts  of  firm  capacity  and 
firm  energy  substantially  equal  to  that 
which  the  purchaser  would  otherwise 
have  to  provide  on  the  basis  of  normal 
and  prudent  operations. 

The  amount  of  capacity  and  energy 
required  for  normal  and  prudent 
operations  shall  be  determined  pursuant 
to  the  purchaser's  power  sales  contract. 

B.  Definitions  Relating  to  Nonfirm 
Energy.  1.  Decremental  Cost.  Unless 
otherwise  specified  in  a  contractual 
arrangement,  decremental  cost  as 
applied  to  Nonfirm  Energy  transactions 
shall  be  defined  as: 

a.  All  identifiable  costs  (expressed  in 
mills  per  kilowatthour)  associated  with 
the  use  of  a  displaceable  thermal 
resource  or  end-user  load  with  alternate 
fuel  source  to  serve  a  purchaser's  load 
that  the  purchaser  is  able  to  avoid  by 
purchasing  power  from  BPA.  rather  than 
generating  the  power  itself  or  using  an 
alternate  fuel  source;  or 

b.  All  identifiable  costs  (expressed  in 
mills  per  kilowatthour)  to  serve  the  load 
of  a  displaceable  purchase  of  energy 
that  the  purchaser  is  able  to  avoid  by 
choosing  not  to  make  the  alternate 
energy  purchase. 


All  identifiable  costs  as  used  in  the 
above  definition  may  be  reduced  to 
reflect  costs  of  purchasing  BPA  energy 
such  as  transmission  costs,  losses,  or 
loopflow  constraints  that  are  agreed  to 
by  BPA  and  the  purchaser. 

C.  NFRate  Cap.  1.  Application  of  the 
NFRate  Cap  for  This  Effective  Rate 
Period.  The  NF  Rate  Cap  shall  dictate 
the  highest  rate  at  which  BPA  may  offer 
Nonfirm  Energy  under  the  NF-87  rate 
schedule  in  any  month.  The  NF  Rate 
Cap  shall  be  determined  monthly  and 
shall  be  equal  to  the  greater  of  the 
following: 

a.  BASC;  or 

b  BASC  +  .30(DEC  -  BASC) 

Where 

BASC  =  BPA's  average  system  cost, 
determined  by  dividing  BPA's  total 
system  costs  by  BPA's  total  system 
sales.  For  this  rate  period  BASC  has 
been  determined  to  be  25.0  mills  per 
kilowatthour. 

DEC = The  Average  Oil  Price  as 
determined  in  accordance  with 
section  IV.C.3  of  these  GRSPs. 

2.  Monthly  Notification  of  NFRate 
Cap.  BPA  shall  provide  monthly 
notification  to  all  of  its  customers  of  the 
NF  Rate  Cap  as  determined  pursuant  to 
section  IV.C  of  these  GRSPs.  As  part  of 
this  notification.  BPA  shall  include  its 
determination  of  the  Average  Oil  Price. 
The  announcement  will  be  made  at  least 
10  calendar  days  prior  to  the  first  day  of 
the  month  in  which  the  NF  Rate  Cap 
applies. 

3.  Determination  of  BASC.  For 
purposes  of  determining  BASC,  the 
following  definition  shall  apply: 

a.  BPA's  total  system  costs  shall  be 
the  sum  of  all  BPA's  costs  forecasted  in 
each  general  rate  case  for  the  applicable 
rate  period,  including  total  transmission 
costs.  Federal  base  system  costs,  new 
resource  costs,  exchange  resource  costs, 
and  other  costs  not  specifically 
allocated  to  a  rate  pool,  such  as  section 
7(g)  costs. 

b.  BPA's  total  annual  system  sales 
shall  be  the  sum  of  all  BPA's  system  firm 
and  nonfirm  sales  forecasted  each 
general  rate  case  for  the  applicable  test 
period. 

A.  Average  Oil  Price  Calculation.  The 
Average  Oil  Price  shall  be  determined 
monthly  by  BPA.  Actual  transaction 
prices  during  the  last  complete  calendar 
month  prior  to  the  month  in  which  the 
Rate  Cap  applies  shall  be  used  in  the 
calculation  of  the  Average  Oil  Price.  For 
purposes  of  this  rate  schedule,  the 
Average  Oil  Price  shall  be  based  on  the 
Singapore  Cargo  Price  of  LS  Waxy  Resid 
0.3%S  (Singapore  Price)  F.O.B.  published 
in  Piatt's  Oilgram  Price  Report.  The 
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Average  Oil  Price  for  the  month  shall  be 
rounded  to  the  nearest  cent  and 
determined  using  the  following  formula: 

(ASP  *  OTH)+TRAN 


aeiS  |kWh/bblM$/niiUs) 

Where; 

ASP=Average  Singapore  Price  which  is 
derived  from  the  sum  of  the  simple 
daily  iiverage  of  the  highest  and 
lowest  Singapore  price,  expressed 
in  dollars  per  barrel  and  rounded  to 
the  nearest  cent,  for  last  complete  1- 
month  period  divided  by  the 
number  of  days  in  that  1-month 
period. 
TRAN=Tran8portatioa  and  Shipping 
costs.  For  the  period  October  1, 1967 
through  September  3a  1988, 
transportation/  costs  shall  be  $1.65 
per  barrel.  For  the  period  October  1, 
1968  through  September  30. 1989. 
transportation  costs  shall  be  $1.70 
per  barrel.  For  periods  beyond 
September  30, 1969.  transportation/ 
cost  shall  be  determined  by 
multiplying  $1.70  per  barrel  times  a 
Genera!  Cost  Index  rounded  to  the 
nearest  whole  cent.  For  purposes  of 
the  NF  Rate  Cap.  the  General  Cost 
Index  shall  be  based  on  quarterly 
GNP  Implicit  Price  Deflators  for  a 
calendar  year  as  published  by  the 
U.S.  Department  of  Commerce. 
Bureau  of  Economic  Analysis.  The 
General  Cost  Index  for  a  month 
shall  be  determined  by  dividing  the 
most  recent  published  quarterly 
GNP  Implicit  Price  Deflator  by  the 
GNP  Implicit  Price  Deflator 
published  for  the  second  quarter  of 
calendar  year  1969. 
OTH=1.10 

The  factor  of  0.615  ^Wh/bbl}($/mills) 
assumes  6.15  million  Btu  per  barrel 
and  a  heat  rate  of  10.000  Btu  per 
kilowatthour.  The  factor  also 
restates  the  price  determined  by  the 
oil  formula  in  terms  of  mills  per 
kilowatthour. 
5.  Changes  in  the  Average  Oil  Price 
Indicators.  Throughout  the  rate  period. 
BPA  will  monitor  the  relationship 
between  the  Average  Singapore  Price 
and  fuel  prices  reported  by  utilities.  If, 
as  a  result  of  monitoring  this 
relationship.  BPA  determines  that  the 
Average  Singapore  Price  no  longer 
serves  as  an  approximation  of  utility 
fuel  prices,  BPA  may  develop  and 
substitute  an  alternative  indicator.  BPA 
shall  provide  a  3-month  notiHcation  to 
all  its  customers  of  its  intent  to 
substitute  another  indicator  for  the 
Average  Singapore  Price.  As  part  of  this 
notification,  BPA  shall  explain  the 


reason  for  changing  indicators  and 
propose  a  replacement  indicator. 
Interested  parties  will  have  until  close 
of  business  3  weeks  from  the  date  of 
notification  to  submit  written  comments 
on  BPA's  findings  and  proposal. 
Consideration  of  comments  and  more 
current  information  may  cause  the  final 
price  indicator  to  differ  from  what  was 
proposed.  BPA  shall  notify  all  of  its 
customers  of  the  final  determination  1 
month  prior  to  the  month  in  which  the 
price  indicator  will  be  used  in  the  NF 
Rate  Cap  formula. 

6.  Application  of  the  NF  Rate  Cap  for 
Future  Rate  Periods.  BPA  shall  apply 
the  NF  Rate  Cap  in  the  manner 
described  above  for  a  12-year  period 
beginning  on  the  date  the  rates 
contained  herein  are  made  effective  on 
an  interim  or  final  basis  by  the  Federal 
Energy  Regulatory  Commission  (FERC). 
For  a  12-year  period,  the  following 
provisions  shall  also  apply: 

a.  The  NF  Rate  Cap  shall  apply  to  all 
sales  of  nonfirm  energy  under  any 
applicable  rate  schedule. 

b.  BASC  shall  be  redetermined  in  each 
subsequent  general  rate  case  according 
to  the  above  formula  and  will  be  in 
effect  for  the  entire  rate  period  over 
which  the  rates  are  in  effect. 

Sectioo  V.  Application  of  Rates  Under 
Special  Circumstances 

A.  Energy  Supplied  for  Emergency 
Use.  A  purchaser  taking  Priority  Firm  or 
New  Resource  Firm  Power  shall  pay  in 
accordance  with  the  Nonfirm  Energy 
rate  schedule.  NF-87.  and  Emergency 
Capacity  rate  schedule.  CE-87,  for  any 
electric  energy  or  capacity  which  has 
been  supplied: 

1.  For  use  during  an  emergency  on  the 
purchaser's  system,  or 

2.  Following  an  emergency  to  replace 
energy  secured  from  sources  other  than 
BPA  during  such  emergency. 

Mutual  emergency  assistance  may. 
however,  be  provided  and  payment 
therefore  settled  under  exchange 
agreements. 

B.  Construction.  Test  and  Start-Up, 
and  Station  Service.  Power  for  the 
purpose  of  construction,  test  and  start- 
up, and  station  service  shall  be  made 
available  to  eligible  purchasers  under 
the  Priority  Firm  and  New  Resource 
Firm  Power  Rate  Schedules.  Such  power 
must  be  used  in  the  manner  specified 
below: 

1.  Power  sold  for  construction  is  to  be 
used  in  the  construction  of  the  project. 

2.  Power  sold  for  test  and  start-up 
may  be  used  prior  to  commercial 
operation  both  to  bring  the  project  on 
line  and  to  ensure  that  the  project  is 
working  properly. 


3.  Power  sold  for  station  service  may 
be  purchased  at  any  time  following 
commercial  operation  of  the  project. 
Station  service  power  may  be  used  for 
project  start-up.  project  shut-down, 
normal  plant  operations,  and  operations 
during  a  plant  shut-down  period. 

C.  Application  of  Rates  during  Initial 
Operation  Period^Transitional  Service. 
1.  Eligibility  for  Transitional  Service. 
For  an  initial  operating  period,  as 
specified  in  the  power  sales  contract, 
beginning  with  the  commencement  of 
operation  of  a  new  industrial  plant,  a 
major  addition  to  an  existing  plant,  or 
reactivation  of  an  existing  plant  or 
important  part  thereof,  BPA  may  agree 
to  bill  the  purchaser  in  accordance  with 
the  provisions  of  this  section.  This 
section  shall  apply  to  both: 

a.  DSIs  having  new,  additional  or 
reactivated  plant  facilities,  and 

b.  utility  purchasers  serving  industrial 
purchasers  with  power  purchased  from 
BPA.  BPA  will  provide  transitional 
service  to  utilities  for  only  those 
industrial  loads  for  which  the  demand 
can  be  separately  metered  by  the  utility 
and  recorded  on  a  daily  basis. 

2.  Calculation  of  the  Daily  Demand.  If 
BPA  agrees  to  provide  transitional 
service,  the  billing  demand  for  the 
industrial  load  for  the  billing  month 
shall  be  the  average  of  the  daily  billing 
demands,  as  adjusted  for  power  factor. 
The  Daily  Demand  for  each  day  shall  be 
the  higher  of  factors  a.  and  b.  below: 

a.  100  percent  of  the  Measured 
Demand  for  the  day  (regardless  of 
whether  such  Measured  Demand  occurs 
during  the  Peak  Period  or  the  Offpeak 
Period);  or 

b.  the  highest  daily  billing  demand 
that  has  occurred  during  the  period  of 
restoration  as  defined  in  section  4(e)  of 
the  power  sales  contract. 

3.  Billing  for  Transitional  Service. 
Utilities  receiving  transitional  service 
shall  provide  BPA  with  daily  demand 
information  for  the  industrial  consumer 
for  whom  transitional  service  is 
provided.  To  compute  the  power  bill  for 
the  point  of  delivery  which  includes  the 
load  being  served  with  transitional 
service,  BPA  shall,  at  its  discretion, 
either 

a.  determine  the  demand  for  the 
pertinent  point  of  delivery  without  the 
industrial  load  and  then  add  the  average 
daily  demand  for  such  industrial  load:  or 

b.  bill  the  entire  point  of  delivery  on  a 
daily  demand  basis. 

Daily  demand  billing  shall  not  affect 
the  level  of  any  curtailment  charge  or 
energy  charge  assessed  by  BPA. 

For  DSIs  purchasing  Industrial  Firm 
Power,  transitional  service  is  purchased 
at  the  effective  rate,  unless  otherwise 
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requested  by  the  DSI  and  approved  by 
BPA.  BPA  will  provide  transitional 
service  to  purchasers  of  Special 
Industrial  Power  only  under  the 
Standard  Special  Industrial  Power  Rate. 

D.  Changes  in  a  DSIs  BPA  Operating 
Level.  If  a  DSI  requests  a  waiver 
regarding  the  notice  requirements 
specified  in  the  DSI's  power  sales 
contract  for  a  voluntary  change  in  its 
BPA  Operating  Level,  and  if  BPA  does 
not  grant  the  waiver,  or  if  the  DSI  fails 
to  give  notice  of  such  a  change  and  does 
not  request  a  waiver,  the  DSI  shall  be 
billed  as  if  no  notice  has  been  provided 
until  such  time  as  the  number  of  days  in 
the  notice  period  have  passed.  If, 
however.  BPA  agrees  to  waive  the 
notice  requirement,  the  power  bill  shall 
reflect  the  requested  changes  as  of  the 
requested  effective  date  specified  in  the 
notice  or.  at  BPA's  discretion,  a  date  of 
BPA's  choosing  within  the  notice  period. 

E.  Restriction  of  Deliveries.  Deliveries 
of  capacity  or  energy  to  any  purchaser 
may  be  restricted  when  operation  of  the 
facilities  used  by  BPA  to  serve  such 
purchaser  is: 

1.  suspended. 

2.  interrupted, 

3.  interfered  with, 

4.  curtailed,  or 

5.  restricted  '■ 
by  the  occurrence  of  any  condition 
described  in  the  Uncontrollable  Forces 
or  Continuity  of  Service  sections  of  the 
General  Contract  Provisions  at  the 
power  sales  contract.  '^  -  •  ' 

Section  VI.  Billing  Information  ;.»  ,  ;ivs 

A.  Determination  of  Estimated  Billing 
Data.  If  the  amounts  of  capacity,  energy, 
or  the  60-minute  integrated  demands  for 
energy  purchased  from  BPA  must  be 
estimated  from  data  other  than  metered 
or  scheduled  quantities,  historical 
patterns,  and  pertinent  weather  data, 
BPA  and  the  purchaser  will  agree  on 
billing  data  to  be  used  in  preparing  the 
bill.  If  the  parties  cannot  agree  on 
estimated  billing  quantities,  derived  by 
any  method,  a  determination  binding  on 
both  parties  shall  be  made  in 
accordance  with  the  arbitration 
provisions  of  the  power  sales  contract. 

B.  Load  Shift  and  Outage  Reports. 
Load  shift  and  outage  reports  must  be 
submitted  to  BPA  within  4  days  of  the 
corresponding  load  shift  or  outage. 
Reports  may  be  made  by  telephone, 
mail,  or  other  electronic  processes 
where  available.  If  customer  reports  are 
not  received  in  a  timely  manner,  BPA 
has  the  option  to  withhold  load  shift  or 
outage  credit. 

C.  Billing  for  New  Large  Single  Loads. 
Any  BPA  customer  whose  total  load 
includes  one  or  more  New  Large  Single 
Loads  (NLSL)  as  defined  by  section  3(13) 


of  the  Pacific  Northwest  Power  Act  or  as 
determined  by  section  8  of  the 
purchaser's  power  sales  contract  shall 
be  billed  for  the  NLSMs)  at  the  New 
Resource  Firm  Power  Rate.  The  power 
requirements  associated  with  the  NLSL 
shall  be  established  in  a  manner 
consistent  with  the  provisions  of  this 
section. 

The  purchaser  shall  warrant  to  BPA 
that  NLSLs  are  separately  metered.  The 
metering  must  include  provisions  for 
determining: 

1.  the  NLSL  demand  during  BPA's 
diurnal  capacity  billing  periods, 

2.  the  NLSL  energy  during  BPA's 
energy  billing  periods,  and 

3.  the  NLSL  reactive  energy  for  the 
billing  month. 

The  design  for  the  metering  equipment 
for  the  NLSL  must  be  approved  by  BPA. 
Testing  and  inspections  of  such  metering 
installations  shall  be  as  provided  in  the 
General  Contract  Provisions. 

On  a  monthly  basis,  each  purchaser  of 
New  Resource  Firm  Power  shall  report 
to  BPA  the  quantity  of  power  used  by 
the  NLSL  during  the  purchaser's  billing 
period.  Data  provided  to  BPA  by  the 
purchaser  must  be  submitted  to  BPA 
within  2  normal  working  days  of  the 
date  the  purchaser  reads  the  meters. 
BPA  may  elect  to  adjust  the  f^LSL  data 
for  losses  from  the  point  of  metering  to 
the  closest  BPA  point  of  delivery  for  the 
purchaser. 

D.  Determination  of  Measured 
Demand.  1.  For  points  of  delivery  with 
fully  operational  metering  under  the 
Revenue  Metering  System  (RMS), 
demand  shall  be  measured  from  0000 
hours  on  the  first  day  of  the  billing 
period  through  2400  hours  on  the  last 
day  of  the  billing  period. 

2.  For  points  of  delivery  that  do  not 
have  RMS  metering,  demand  shall  be 
measured  from  0000  hours  on  the  first 
complete  (24  hour)  day  of  the  available 
metering  data  through  2400  hours  on  the 
last  complete  day  of  the  available 
metering  data.  Billing  demand  will  be 
determined  from  the  period  of  available 
metering  data  that  most  closely  matches 
the  official  billing  period  of  the 
customer. 

E.  Determination  of  Measured  Energy. 
1.  For  points  of  delivery  with  fully 
operational  metering  under  RMS,  energy 
shall  be  measured  from  0000  hours  on 
the  first  day  of  the  bilhng  period  through 
2400  hours  on  the  last  day  of  the  billing 
period. 

2.  For  points  of  delivery  that  do  not 
have  RMS  metering,  measured  energy 
shall  be  the  quantity  of  usage  recorded 
on  the  meter  between  meter  readings. 

F.  Billing  Month.  Meters  normally  will 
be  read  and  bills  computed  at  intervals 
of  1  month.  A  month  is  defined  as  the 


interval  between  meter-reading  dates 
which  normally  will  be  approximately 
30  days.  If  service  is  for  less  than  or 
more  than  the  normal  billing  month,  the 
monthly  charges  stated  in  the  applicable 
rate  schedule  shall  be  adjusted 
appropriately. 

The  calendar  month  in  which  the 
purchaser's  meter  is  scheduled  to  be 
read  determines  the  billing  month. 
(Thus,  a  bill  associated  %vith  a  meter 
scheduled  to  be  read  on  April  10  would 
be  an  April  bill.)  The  charges  for  the 
winter  and  summer  periods  identified  in 
the  rate  schedules  apply  to  the 
purchaser's  billing  months. 

G.  Payment  of  Bills.  Bills  for  power 
shall  be  rendered  monthly  by  BPA. 
Failure  to  receive  a  bill  shall  not  release 
the  purchaser  from  liability  for  payment. 
Bills  for  amounts  due  BPA  of  $50,000  or 
more  must  be  paid  by  direct  wire 
transfer  customers  who  expect  that 
their  average  monthly  bill  will  not 
exceed  $50,000  and  who  expect  special 
difficulties  in  meeting  this  requirement 
may  request,  and  BPA  may  approve,  an 
exemption  from  this  requirement.  Bills 
for  amounts  due  BPA  under  $50,000  may 
be  paid  by  direct  wire  transfer  or  mailed 
to  the  Bonneville  Power  Administration. 
P.O.  Box  6040.  Portland.  Oregon  97228- 
6040,  or  to  another  location  as  directed 
by  BPA.  The  procedures  to  be  followed 
in  making  direct  wire  transfers  will  be 
provided  by  the  Office  of  Financial 
Management  and  updated  as  necessary. 

1.  Computation  of  Bills.  Demand  and 
energy  billings  for  power  purchased 
under  each  rate  schedule  shall  be 
rounded  to  whole  dollar  amounts,  by 
eliminating  any  amount  which  is  less 
than  50  cents  and  increasing  any 
amount  fi-om  50  cents  through  99  cents 
to  the  next  higher  dollar. 

2.  Estimated  Bills.  At  its  option,  BPA 
may  elect  to  render  an  estimated  bill  for 
that  month  to  be  followed  at  a 
subsequent  billing  date  by  a  final  bill 
Such  estimated  bill  shall  have  the 
validity  of  and  be  subject  to  the  same 
payment  provisions  as  a  final  bill. 

3.  Due  Date.  Bills  shall  be  due  by 
close  of  business  on  the  20th  day  after 
the  date  of  the  bill  (due  date).  This 
requirement  holds  also  for  revised  bills 
(see  section  6  below).  Should  the  20th 
day  be  a  Saturday,  Sunday,  or  holiday 
(as  celebrated  by  the  purchaser),  the  due 
date  shall  be  the  next  following  business 
day. 

4.  Late  Payment.  Bills  not  paid  in  full 
on  or  before  close  of  business  on  the  due 
date  shall  be  subject  to  a  penalty  charge 
of  $25.  In  addition,  an  interest  charge  of 
one-twentieth  percent  (0.05  percent) 
shall  be  applied  each  day  to  the  sum  of 
the  unpaid  amount  and  the  penalty 
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charge.  This  interest  charge  shall  be 
assessed  on  a  daily  basts  until  such  time 
as  the  unpaid  amount  and  penalty 
charge  are  paid  in  full. 

Remittances  received  by  mail  will  be 
accepted  without  assessment  of  the 
charges  referred  to  in  the  preceding 
paragraph  provided  the  postmark 
indicates  the  payment  was  mailed  on  or 
before  the  due  date.  Whenever  a  power 
bill  or  a  portion  thereof  remains  unpaid 
subsequent  to  the  due  date  and  after 
giving  30  days'  advance  notice  in 
writing.  BPA  may  cancel  the  contract  for 
service  to  the  purchaser.  However,  such 
cancellation  shall  not  affect  the 
purchaser's  liability  for  any  charges 
accrued  prior  thereto  under  such 
contract. 

5.  Disputed  Billings.  In  the  event  of  a 
disputed  billing,  full  payment  shall  be 
rendered  to  BPA  and  the  disputed 
amount  noted.  EMsputed  amounts  are 
subject  to  the  late  payment  provisions 
specified  above.  BPA  shall  separately 
account  for  the  disputed  amount.  If  it  is 
determined  that  the  purchaser  is  entitled 
to  the  disputed  amount.  BPA  shall 
refund  the  disputed  amount  with 
interest,  as  determined  by  BPA's  Office 
of  Financial  Management. 

BPA  retains  the  right  to  verify,  in  a 
manner  satisfactory  to  the 
Administrator,  all  data  submitted  to 
BPA  for  use  in  the  calculation  of  BPA's 
rates  and  corresponding  rate 
adjustments.  BPA  also  retains  the  right 
to  deny  eligibility  for  any  BPA  rate  or 
corresponding  rate  adjustment  until  all 
submitted  data  have  been  accepted  by 
BPA  as  complete,  accurate,  and 
appropriate  for  the  rate  or  adjustment 
under  consideration. 

8.  Revised  Bills.  As  necessary,  BPA 
may  render  a  revised  bilL  A  revised  bill 
shall  replace  all  previous  bills  issued  by 
BPA  that  pertain  to  a  specified  customer 
for  a  specified  billing  period  if  the 
amount  of  the  revised  bill  is  less  than 
the  amount  of  the  original  bill.  If  the 
amount  of  the  revision  causes  an 
additional  amount  to  be  due  BPA 
beyond  the  original  bill,  a  revised  bill 
will  be  issued  for  the  difference. 

The  date  of  the  revised  bill  shall  be 
determined  as  follows: 

a.  If  the  amount  of  the  revised  bill  is 
equal  to  or  less  than  the  amount  of  the 
bill  which  it  is  replacing,  the  revised  bill 
shall  have  the  same  date  as  the  replaced 
bill. 

b.  If  the  amount  of  the  revised  bill  is 
greater  than  the  amount  of  the  bill  which 
it  is  replacing,  the  additional  amount 
will  be  billed  on  a  separate  bill,  and  the 
date  of  the  revised  bill  shall  be  its  date 
of  issue. 


Section  VII.  Variable  Industrial  Rate 
Parameters  and  Adjustments 

A.  Monthly  Average  Aluminum  Price 
Determination.  1.  Calculation  of  the 
Monthly  Billing  Aluminum  Price.  The 
monthly  billing  aluminum  price  shall  be 
determined  by  BPA  for,  each  billing 
month.  For  purposes  of  this  rate 
schedule,  the  monthly  billing  aluminum 
price  shall  be  based  on  the  average 
price  of  aluminum  in  U.S.  markets 
during  the  third  calendar  month  prior  to 
the  billing  month.  The  average  price  of 
aluminum  in  U.S.  markets  shall  be 
defmed  as  the  average  U.S.  Transaction 
Price  reported  for  the  month  by  Metals 
Week,  in  cents  per  pound,  rounded  to 
the  nearest  tenth  of  a  cent. 

2.  Notification  of  the  Monthly 

A  verage  Aluminum  Price.  BPA  shall 
provide.  45  days  prior  to  the  billing 
month,  written  notiHcation  to 
purchasers  under  this  rate  schedule  of 
the  monthly  billing  aluminum  price  to  be 
used  for  billing  purposes.  Upon  written 
request  supporting  dociunentation  shall 
be  provided. 

3.  Changes  in  Aluminum  Price 
Indicators.  In  the  event  that  BPA 
determines  that  factors  outside  its 
control  render  the  monthly  average  U.S. 
Transaction  Price  unusable  as  an 
approximation  of  U.S.  market  prices, 
BPA  may  develop  and  substitute 
another  indicator  for  prices  in  U.S. 
markets.  BPA  shall  notify  interested 
parties  of  its  intent  to  do  so  at  least  120 
days  prior  to  the  billing  month  in  which 
the  change  would  become  effective.  In 
this  notification.  BPA  shall  explain  the 
reason  for  the  substitution  and  specify 
the  replacement  indicator  it  intends  to 
use.  BPA  also  shall  describe  the 
methodology  to  determine  the  monthly 
billing  aluminum  price  to  be  used  for 
billing  purposes  under  this  rate  schedule 
and  shall  provide  the  necessary  data  to 
be  used  in  the  calculation.  Interested 
persons  will  have  until  close  of  business 
three  weeks  from  the  date  of  the 
notification  to  provide  comments. 
Consideration  of  comments  and  more 
current  information  may  cause  the  Hnal 
methodology  and  the  substitute 
aluminum  price  index  to  differ  from 
those  proposed.  BPA  shall  notify  all 
affected  parties,  and  those  parties  that 
submitted  comments,  of  its  fmal 
determination  90  days  prior  to  the  billing 
month  the  new  indicator  shall  be 
effective. 

B.  Annual  Adjustments  to  the  Lower 
and  Upper  Pivot  Aluminum  Prices.  On 
July  1. 1987.  and  every  July  1  thereafter, 
the  Lower  and  Upper  Pivot  Aluminum 
Prices,  as  stated  in  sections  III3.  of  the 
rate  schedule,  shall  be  subject  to  change 
for  billing  purposes  as  herein  described. 


The  term  annual  adjustment  date  shall 
refer  to  July  1  of  each  year. 

1.  Implementation  Procedures. 
Beginning  in  1987  and  every  year 
thereafter,  prior  to  April  1  of  that  year. 
BPA  shall  provide  the  purchasers  under 
this  rate  schedule  preliminary  written 
estimates  of  proposed  adjustments  to 
the  Lower  and  Upper  Pivot  Aluminum 
Prices.  By  the  last  working  day  of  the 
month  of  April.  BPA  shall  notify 
interested  parties  in  writing  of  BPA's 
revised  determinations  concerning 
changes  to  the  Lower  and  Upper  Pivot 
Aluminum  Prices.  BPA  shall  describe 
how  the  adjustments  were  determined 
and  provide  the  data  used  in  the 
calculations.  In  addition  to  written 
notification.  BPA  may.  but  is  not 
obligated  to.  hold  a  public  comment 
forum  to  clarify  its  determinations  and 
solicit  comments.  Interested  persons 
may  submit  comments  on  the 
determinations  to  BPA  and  other 
parties.  Comments  will  be  accepted  until 
close  of  business  on  the  last  working 
Friday  in  May.  Consideration  of 
comments  and  more  current  information 
may  result  in  the  final  adjustment 
differing  from  the  proposed  adjustment. 
By  June  30  of  each  year.  BPA  shall  notify 
all  VI  purchasers,  those  parties  that 
submitted  comments,  and  parties  that 
requested  notification,  of  the  fmal 
determination. 

2.  Annual  Adjustment  Procedures,  a. 
Annual  Adjustment  of  the  Lower  Pivot 
Aluminum  Price.  Beginning  with  the  July 
1. 1987.  annual  adjustment  date,  for  each 
year  that  the  Variable  Industrial  rate  is 
in  effect,  the  Lower  Pivot  Aluminum 
Price  as  stated  in  section  III.B.l  of  the 
rate  schedule  shall  be  adjusted  on  the 
July  1  annual  adjustment  date.  The 
Lower  Pivot  Aluminum  Price  shall  be 
revised  by  multiplying  59  cents  per 
pound  by  the  Cost  Escalation  Index 
described  in  section  VIl.B.S.b  of  these 
GRSPs  and  rounded  to  the  nearest  tenth 
of  a  cent  The  revised  Lower  Pivot 
Aluminum  Price  shall  replace  the  Lower 
Pivot  Aluminum  Price  as  stated  in 
section  III.B.l  of  the  rate  schedule  and 
shall  be  used  to  determine  the  enei^gy 
rate  in  the  subsequent  12  billing  months 

b.  Annual  Adjustment  of  the  Upper 
Pivot  Aluminum  Price.  For  each  year 
that  the  Variable  Industrial  rate  is  in 
effect,  the  Upper  Pivot  Aluminum  Price 
as  stated  m  section  I1I.B.2  of  the  rate 
schedule  shall  be  adjusted  on  the  July  1 
annual  adjustment  date. 

(1)  Annual  adjustment  for  the  period 
beginning  July  1.  1987,  and  ending  fune 
30,  1991.  The  Upper  Pivot  Aluminum 
Price  shall  be  revised  by  multiplying  72 
cents  per  pound  by  the  Cost  Escalation 
Index  described  in  section  VII.B.3.C  of 
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these  GRSPs  and  rounded  to  the  nearest 
tenth  of  a  cent.  The  revised  Upper  Pivot 
Aluminum  Price  shall  supersede  the 
Upper  Pivot  Aluminum  Price  as  stated  in 
section  in.B.2  of  the  rate  schedule  and 
shall  be  used  to  determine  the  energy 
rate  in  the  subsequent  12  billing  months. 
(2)  Annual  A  djustment  for  the  period 
beginning  July  1,  1991.  and  ending  fune 
30.  1996.  The  Upper  Pivot  Aluminum 
Price  will  be  adjusted  such  that  the 
Average  Historical  Aluminum  Price 
described  in  section  VII.B.4  of  these 
GRSPs  is  the  mid-point  between  the 
adjusted  Upper  Pivot  Aluminum  Price 
and  the  Average  Historical  Lower  Pivot 
Aluminum  Price  described  in  section 
VII.B.5  below,  except  as  limited  to  the 
greater  of  65  cents  per  pound  or  the 
adjusted  Lower  Pivot  Point  for  the  year. 
The  Upper  Pivot  Aluminum  Price  shall 
equal  the  greater  of: 

(aj  (2}x(AAP)-ALP: 
where: 
AAP=  the  Average  Historical  Aluminum 

Price  described  in  section  Vn.B.4  of 

these  GRSPs. 
ALP=the  Average  Historical  Lower 

Pivot  Aluminum  Price  described  In 

section  VII.B.5  of  these  GRSPs. 

(b)  65.0  cents  per  pound  escalated  to 
current  dollars  using  the  Cost  Escalator 
for  the  Upper  Pivot  Aluminum  Price 
described  in  section  VII.B.S.c  of  these 
GRSPs. 

or; 

(c)  The  adjtisted  Lower  Pivot 
Aluminum  Price  for  the  year. 

The  revised  Upper  Pivot  Aluminum 
Price'  shall  supersede  the  Upper  Pivot 
Aluminum  Price  as  stated  in  section 
III.B.2  of  the  rate  schedule  and  shall  be 
used  to  determine  the  energy  rate  in  the 
subsequent  12  months. 

3.  Cost  Escalators,  a.  The  cost  indices 
described  below  shall  be  used  in 
calculating  the  appropriate  cost 
escalators.  Each  index  shall  be  rounded 
to  the  nearest  one-tenth  of  a  percent,  or 
three  significant  places. 

(1)  Electricity  Cost  Index.  The  average 
VI-88  rate  in  mills  per  kilowatthour 
based  on  the  Plateau  Energy  Charge  and 
the  Discount  for  Quality  of  First  Quartile 
Service  in  effect  on  the  April  1  preceding 
the  annual  adjustment  date  and  a  load 
factor  of  98.5  percent;  divided  by  22.8 
mills  per  kilowatthour  (the  average  VI- 
88  rate  assuming  the  plateau  ener;gy 
charge  and  the  Discount  for  Quality  of 
First  Quartile  Service  in  1988). 

(2)  Labor  Cost  Index.  The  annual 
average  hourly  earnings  for  the  U.S. 
primary  aluminum  industry  (SIC  3334) 
over  the  previous  complete  calendar 
year,  from  the  Employment  and 
Earnings,  published  by  the  U.S. 
Department  of  Labor,  Bureau  of  Labor 


Statistics  (BLS),  divided  by  $14.20  per 
hour  (the  value  of  SIC  3334  earnings 
reported  for  1985). 

(3)  Alumina  Coat  Index.  The  annual 
average  of  the  monthly  billing  aluminum 
prices  described  in  section  VILA  of  the 
GRSPs  for  the  previous  1-year  period 
beginning  July  1  through  June  30  divided 
by  50.8  cents  per  pound  (the  average 
U.S.  Transaction  price  over  the  period 
April  1965  through  March  1966). 

(4)  Other  Costs  Index.  The  annual 
average  GNP  Implicit  Price  Deflator  for 
the  previous  complete  calendar  year,  as 
published  by  the  U.S.  Department  of 
Commerce,  Bureau  of  Economic 
Analysis,  divided  by  1.117  (the  value  of 
the  GNP  Implicit  Price  Deflator  for  1985 
with  1982=1.000). 

In  the  event  the  indices  delineated 
above  are  discontinued  or  revised  in  a 
manner  that  BPA  determines  rendere 
them  unusable  for  calculating  a 
consistent  cost  index,  BPA  will  adjust  or 
substitute  another  similar  price  index, 
following  advance  notification  and 
opportunity  for  public  comment  as 
described  in  section  VII.B.1.  of  these 
GRSPs. 

b.  The  Cost  Escalator  for  the  Lower 
Pivot  Aluminum  Price  shall  be  a 
weighted  average  of  the  four  indices 
contained  in  section  VII.B.3.a  above. 
The  following  weights  shall  be  assigned 
each  index: 


Electricity  Cost  Index  .„ 

Labor  Cost  Index  _ „., 

Alumina  Cost  Index 

Other  CosU  Index 


.20 
.20 
.30 


c.  The  Cost  Escalator  for  the  Upper 
Pivot  Aluminum  Price  shall  be  a 
weighted  average  of  the  Electricity  Cost 
and  Other  Cost  Escalators  as  stated  in 
sections  VII.B.3.a.(l)  and  VII.B.3.a.(4) 
above.  The  following  weights  shall  be 
assigned  each  index: 

Electricity  Cost  Index — .25 
Other  Costs  Index— .75 

4.  Average  Historical  Aluminum 
Price.  Prior  to  the  July  1, 1991,  annual 
adjustment  date  and  every  annual 
adjustment  date  thereafter,  an  average 
historical  aluminum  price  shall  be 
calculated  for  the  period  the  Variable 
rate  has  been  in  effect.  The  average 
historical  aluminum  price  shall  be 
determined  following  the  procedures  set 
forth  below: 

a.  Each  monthly  billing  aluminum 
price  determined  pursuant  to  section 
Vn.A.  of  these  GRSPs  for  the  period 
August  1. 1988,  through  June  30 
immediately  preceding  the  annual 
adjustment  date,  shall  be  escalated  to 
the  current  year  dollars  using  the  Price 


Deflator  procedures  described  in  section 
Vn.B.6.  below. 

b.  The  sum  of  the  escalated  monthly 
billing  aluminum  prices  shall  be  divided 
by  the  number  of  months  in  the  period 
and  rounded  to  the  nearest  tenth  of  a 
cent  to  obtain  the  Average  Historical 
Aluminum  Price. 

5.  A  verage  Historical  Lower  Pivot 
Aluminum  Price.  Prior  to  the  July  1, 1991, 
annual  adjustment  date  and  every 
annual  adjustment  date  thereafter,  the 
average  of  the  Lower  Pivot  Aluminum 
Prices  for  the  period  the  Variable 
Industrial  rate  has  been  in  effect  shall 
be  calculated  following  the  procedures 
set  forth  below: 

a.  The  Lower  Pivot  Aluminum  Price  in 
each  month  for  the  period  August  1, 
1986.  through  June  30  of  the  calendar 
year  preceding  the  annual  adjustment 
date,  shall  be  escalated  to  the  current 
year's  dollars  using  the  Price  Deflator 
procedures  described  in  section  \\\.BA. 
below. 

b.  The  sum  of  the  escalated  monthly 
Lower  Pivot  Aluminum  Prices  shall  be 
divided  by  the  number  of  months  in  the 
period,  and  rounded  to  the  nearest  tenth 
of  a  cent  to  obtain  an  Average  Historical 
Lower  Pivot  Aluminum  Price. 

6.  Price  Deflator  Procedures.  For 
purposes  of  converting  nominal  dollars 
to  real  dollars  in  the  calculation  of  the 
Average  Historical  Aluminum  Price  and 
the  Average  Historical  Lower  Pivot 
Aluminum  Price,  the  following  Price 
Deflator  procedures  shall  be  used: 

a.  Monthly  billing  aluminum  prices 
and  Lower  Pivot  Aluminum  Prices  for 
any  calendar  months  July  through 
December,  shall  be  inflated  by 
multiplying  the  price  by  the  ratio  of  the 
GNP  Implicit  Price  Deflator  for  the 
calendar  year  prior  to  the  annual 
adjustment  date  divided  by  the  Implicit 
Price  Deflator  for  the  calendar  year  in 
which  the  price  occurred. 

b.  Monthly  billing  aluminum  prices 
and  Lower  Pivot  Aluminum  Prices  for 
any  calendar  months  January  through 
June,  shall  be  inflated  by  multiplying  the 
price  by  the  ratio  of  the  Implicit  Price 
Deflator  for  the  calendar  year  prior  to 
the  annual  adjustment  date  divided  by 
the  Implicit  Price  Deflator  for  the 
calendar  year  prior  to  the  year  in  which 
the  price  occurred. 

Each  price  shall  be  rounded  to  the 
nearest  tenth  of  a  cent. 

rv.  Major  Studies  and  Issues 

A.  Major  Studies.  1.  Revenue 
Requirement  Study.  The  Bonneville 
Project  Act.  the  Flood  Control  Act  of 
1944.  the  Federal  Columbia  River 
Transmission  System  Act.  and  the 
Pacific  Northwest  Power  Act  require 
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BPA  to  design  rates  that  are  projected  to 
return  revenues  sufficient  to  recover  the 
cost  of  acquiring,  conserving,  and 
transmitting  the  electric  power  that  BPA 
markets,  including  the  amortization  of 
the  Federal  investment  in  the  FCRPS 
over  a  reasonable  period,  and  to  recover 
BPA's  other  costs  and  expenses.  This 
Study  includes  a  determination  of 
whether  current  rates  will  produce 
enough  revenue  to  satisfy  BPA's 
repayment  obligations. 

In  an  order  dated  January  27. 1984  (49 
PR  4130),  the  Federal  Energy  Regulatory 
Commission  (FERC)  set  forth  a  number 
of  requirements  that  would  enable  FERC 
to  fulfill  its  obligations  under  the  Paciflc 
Northwest  Power  Act.  which  requires 
that  transmission  rates  provide  an 
equitable  allocation  of  the  costs  of  the 
Federal  transmission  system  between 
Federal  and  non-Federal  power  using 
the  system.  The  January  27, 1984,  order 
requested  the  development  of  separate 
repayment  studies  for  the  generation 
and  transmission  portions  of  the  FCRPS. 
Pursuant  to  the  Commission's  order,  the 
1987  Initial  Revenue  Requirement  Study 
incorporates  separate  repayment  studies 
for  the  generation  and  transmission 
components  of  the  FCRPS  for  FY  1988 
and  FY  1989. 

The  Revenue  Requirement  Study  for 
the  1987  initial  rate  proposal  is  based  on 
revenue  and  cost  estimates  for  FY  1988 
and  FY  1989.  BPA's  Revenue 
Requirement  Study  reflects  actual 
amortization  and  interest  payments  paid 
through  September  30. 1985.  In  addition, 
it  reflects  all  FCRPS  obligations  incurred 
pursuant  to  the  Pacific  Northwest  Power 
Act.  including  exchange  costs. 

BPA's  total  revenue  requirement  is 
determined  within  the  Revenue 
Requirement  Study.  The  study  used  for 
this  proposal  demonstrates  that,  for  the 
two  test  years  FY  1988  and  FY  1989.  the 
revenue  requirements  are  projected  to 
be  $3.05  and  $3.11  billion,  respectively. 

All  expenses  and  obligations  to  be 
recovered  through  FCRPS  rates  must  be 
functionalized  between  generation  and 
transmission.  The  various  methods  for 
functionalization  include  the  use  of  the 
Direction  of  Effort  Study,  specific 
identification,  and  the  general 
application  of  constructive  associations. 
The  results  of  this  process  are  then  used 
to  construct  the  separate  generation  and 
transmission  revenue  requirements  used 
in  the  rate  proposals. 

The  Revenue  Requirement  Study  also 
includes  the  Repayment  Study  which 
demonstrates  the  adequacy  of  the 
proposed  revenues  to  recover  all  the 
cost  of  the  FCRPS  over  the  repayment 
period. 

2.  Segmentation  Study.  BPA  operates 
and  maintains  the  Federal  Columbia 


River  Transmission  System  (FCRTS)  in 
order  to  provide  various  transmission 
services  throughout  the  region.  Because 
most  services  do  not  require  the  use  of 
the  entire  system,  the  FCRTS  is  divided 
into  nine  segments,  each  providing  a 
distinct  type  of  service.  The  nine 
segments  are:  integrated  network. 
Pacific  Northwest-Southwest  (Southern) 
Intertie;  Northern  Intertie:  Eastern 
Intertie;  generation  integration:  fringe 
area:  and  delivery  segments  for  public 
agency,  direct-service  industrial,  and 
investor-owned  utility  customers. 

The  Segmentation  Study  categorizes 
the  facilities  of  the  FCRTS  according  to 
the  types  of  services  they  provide, 
thereby  identifying  the  associated  costs 
of  these  services.  This  provides  the 
basis  for  segmenting  the  projected 
transmission  expenses  used  in  BPA's 
rate  proposals.  'This  division  of  the 
FCRTS  according  to  specific  services  is 
essential  to  the  equitable  allocation  of 
transmission  costs  between  Federal  and 
non-Federal  customers  using  the  system. 

3.  Loads  and  Resources  Study.  The 
Loads  and  Resources  Study  presents  all 
the  load  and  resource  data  necessary  for 
developing  BPA's  wholesale  power 
rates.  It  is  one  of  the  first  steps  in 
preparing  rates.  This  study  incorporates 
results  from  load  forecasts,  resource 
analyses,  and  BPA's  Resource  Strategy. 

BPA  developed  econometric  forecasts 
of  nongenerating  public  utility  loads. 
These  forecasts  used  employment  data 
for  Washington,  Oregon,  and  Idaho  as 
an  input.  A  direct  service  industrial 
(DSI)  load  forecast  was  prepared  using 
econometric  models  and  economic 
analyses  for  nonaluminum  loads  and  a 
computer  simulation  model  for 
aluminum  loads.  The  simulation  model 
describes  the  operations  of  each 
aluminum  plant  in  the  Pacific  Northwest 
based  on  projections  of  operating  costs 
and  the  price  of  aluminum.  Forecasts  of 
investor-owned  utility  system  loads  and 
residential  exchange  loads  used  in  the 
study  are  submitted  to  BPA  by  the 
respective  utilities. 

BPA's  conservation  savings  estimates 
are  developed  using  a  variety  of 
assumptions.  This  process  is  designed  to 
reflect  expected  conditions  in  the  region 
regarding  loads,  resource  expenses, 
contracts,  and  concepts  of  flexibility. 
Estimating  begins  with  the  development 
of  conservation  supply  curves  that 
identify  conservation  availability  as  a 
function  of  cost,  timing,  current 
contracts,  and  technology.  These  curves 
are  used  in  BPA's  Least-Cost  Mix 
Model,  from  which  a  least-cost  schedule 
of  annual  conservation  targets  is 
determined  through  2002.  The  targets,  in 
combination  with  contractual 
considerations,  penetration  rates,  and 


decisions  about  initiation  and 
implementation  rates,  determine  final 
conservation  savings  estimates. 

Conservation  acquisitions  reflect  the 
capability  and  flexibility  concepts 
encouraged  by  the  Northwest  Power 
Planning  Council's  Power  Plan.  These 
concepts  allow  BPA  to  react  to  various 
circumstances  and  uncertainties. 

The  load/resource  balance 
determines  BPA's  obligation  during  the 
test  years  and  each  corresponding  42- 
month  critical  period.  It  determines  the 
magnitude  of  supply  of  surplus  firm 
power  in  the  region  and  on  the  Federal 
system  in  each  critical  period.  These 
results  stem  from  a  hydroregulation 
study  that  incorporates  system 
constraints  such  as  the  Water  Budget  for 
fish  migration,  the  operation  of  thermal 
plants,  and  projected  resource 
acquisitions.  For  this  rate  filing,  two  42- 
month  (critical  period)  hydro  studies 
and  two  40-year  hydro  studies  were 
completed.  The  first  set  of  studies  starts 
in  July  1987:  the  second  set  starts  in  July 
1988.  The  40-year  studies  determine 
nonfirm  energy  for  the  region. 

BPA's  customers  determine  those 
resources  dedicated  to  serve  their  firm 
load.  The  firm  surplus  is  used  to  serve 
firm  load  for  the  purposes  of  cost 
allocation,  rate  design,  and  revenue 
forecasting. 

Capacity  was  analyzed  using  1929-30 
water  conditions.  The  results  are 
incorporated  in  the  capacity  rate 
development. 

4.  Marginal  Cost  Analysis  (MCA).  The 
Marginal  Cost  Analysis  (MCA)  is 
conducted  by  BPA  to  identify  the 
marginal  costs  BPA  would  incur  for  new 
generation  and  transmission  loads  on 
seasonal,  daily,  and  hourly  bases.  The 
MCA  provides  a  basis  for  developing 
rates  that  promote  economic  efficiency. 
Questions  relating  to  the  measurement 
of  marginal  cost,  application  of  marginal 
costs  to  rates,  and  the  adjustment  of 
such  rates  to  the  revenue  requirement 
are  considered  in  developing  the  MCA. 

The  marginal  cost  of  generation  is 
based  on  results  from  BPA's  resource 
planning  models — the  Least  Cost  Mix 
Model  (LCMM)  and  the  System  Analysis 
Model  (SAM).  The  LCMM  provides 
information  concerning  the  types  of 
resources  and  the  annual  cost  of  those 
resources  acquired  to  meet  load  growth. 
The  SAM  provides  information  on  the 
cost  of  operating  those  resources 
acquired  to  meet  load  growth.  In 
addition,  the  SAM  provides  information 
on  the  cost  of  operating  those  resources 
in  conjunction  with  the  existing  system 
and  the  level  of  secondary  revenues 
experienced  under  expected  water 
conditions.  The  marginal  cost  of 
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generation  is  classified  between 
capacity  and  energy  using  the  cost  of  a 
generic  combustion  turbine  as  the  least- 
cost  source  of  capacity. 

Two  transmission  segments,  network 
and  generation-integration,  are 
considered  in  the  MCA.  The  marginal 
cost  of  transmission  network  is  based 
on  projected  transmission  investments 
for  fiscal  years  1988-1995.  It  is  classified 
to  capacity  and  energy  based  on  an 
analysis  of  the  reasons  causing 
transmission  network  investment. 
The  marginal  cost  of  generation- 
integration  is  based  on  the  cost  of 
integrating  a  generic  baseload  thermal 
plant  into  BPA's  transmission  system.  It 
is  classified  to  capacity  and  energy  in 
the  same  manner  as  the  marginal  cost  of 
generation. 

The  marginal  cost  of  generation 
energy  is  seasonally,  but  not  diumally. 
differentiated.  The  marginal  cost  of 
transmission  network  energy  is  neither 
seasonally  nor  diumaily  differentiated. 
Marginal  generation  capacity  cost 
variations  occur  hourly  and  diumally 
but  not  seasonally.  The  marginal  cost  of 
generation  capacity  does  not  vary 
substantially  between  months. 
Therefore,  generation  capacity  charges 
are  not  seasonally  differentiated. 

The  classification  results  for  the 
marginal  cost  of  generation  are  used  in 
the  Wholesale  Power  Rate  Development 
Study  to  uniformly  classify  generation 
costs.  The  results  for  seasonal  and 
diurnal  differentiation  of  the  marginal 
cost  of  capacity  are  used  to  time 
differentiate  capacity  rates.  Marginal 
cost  results  are  also  used  directly  in  the 
development  of  the  Reserve  Power  rate. 

5.  Section  7(b)(2)  Rate  Test  Study. 
Section  7(b)(2)  of  the  Pacific  Northwest 
Power  Act  directs  BPA  to  assure  that 
the  wholesale  power  rates  effective 
after  July  1. 1985.  to  be  charged  its 
public  body,  cooperative,  and  Federal 
agency  customers  (the  7(b)(2) 
customers)  for  their  general 
requirements  for  the  rate  test  period 
plus  the  ensuing  4  years  are  no  higher 
than  the  costs  of  power  to  those 
customers  for  the  same  time  period  if 
specified  assumptions  are  made.  The 
effect  of  the  rate  test  is  to  protect  the 
7(b)(2)  customers'  wholesale  firm  power 
rates  from  certain  costs  resulting  from 
provisions  of  the  Pacific  Northwest 
Power  Act.  The  rale  test  can  result  in  a 
reallocation  of  costs  from  the  7(b)(2) 
customers  to  other  rate  classes.  The 
Section  7(b)(2)  Rate  Test  Study 
describes  the  application  and  results  of 
the  section  7(b)(2)  rate  test 
implementation  methodology. 

'The  rate  projections  and  the  actual 
rate  test  itself  are  performed  by  BPA's 
Supply  Pricing  Model  (SPM).  The  SPM 
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simulates  BPA's  ratesetting  process, 
using  load,  resource,  and  cost  data 
consistent  with  that  used  in  this  rate 
proposal.  The  assumptions  and 
ratesetting  processes  such  as  load/ 
resource  balancing,  cost  allocation,  and 
rate  design  are  also  consistent  with  this 
rate  proposal.  The  SPM  calculates  two 
sets  of  wholesale  power  rates  for  BPA's 
preference  customers:  (1)  a  set  of  rates 
for  the  test  period  and  the  ensuing  4 
years,  assuming  that  section  7(b)(2)  is 
not  in  effect  (program  case  rates);  and 
(2)  a  set  for  the  same  period  considering 
the  five  assumptions  listed  in  section 
7(b)(2)  (7(b)(2)  case  rates).  Certain 
specified  section  7(g)  costs  are 
subtracted  from  the  program  case  rates. 
The  SPM  then  discounts  each  year's 
rates  to  the  test  year  of  the  relevant  rate 
case,  averages  each  set  of  discounted 
rales,  and  compares  the  two  resulting 
averages  rounded  to  the  nearest  tenth  of 
a  mill.  If  the  average  of  the  discounted 
program  case  rates  less  the  7(g)  costs  is 
larger  than  the  average  discounted 
7(b)(2)  case  rates,  the  rate  test  triggers. 
If  the  rate  test  triggers,  the  amount  of 
dollars  to  be  reallocated  in  the  test 
period  (7(b)(2)  amount]  is  calculated  by 
multiplying  the  difference  between  the 
discounted  program  case  and  7(b)(2) 
case  rates  by  the  general  requirements 
loads  of  the  preference  customers.  The 
7(b)(2)  amount  is  used  as  an  adjustment 
to  the  allocated  costs  in  the  rate  case 
test  period. 

The  section  7(b)(2)  rate  test  triggers  in 
this  proposal  causing  costs  to  be 
reallocated  in  the  test  period.  The 
Priority  Firm  rate  applied  to  the  general 
requirements  of  the  7(b)(2)  customers 
has  been  reduced  by  the  7(b)(2)  amount 
while  all  other  rates,  including  the 
Priority  Firm  rate  applied  to  customers 
purchasing  under  the  Residential  and 
Small  Farm  Power  Exchange  program, 
have  been  increased  by  an  allocation  of 
the  7(b)(2)  amount 

6.  Wholesale  Power  Rate 
Development  Study.  The  Wholesale 
Power  Rate  Development  Study 
combines  the  Cost  of  Service  Analysis 
and  the  Wholesale  Power  Rate  Design 
Study  used  in  previous  rate  cases.  This 
document  consists  of  two  sections.  The 
first  section  performs  all  the  steps  in  the 
rate  development  process  previously 
performed  in  the  Cost  of  Service 
Analysis.  The  second  section  performs 
all  the  steps  in  the  rate  development 
process  previously  performed  in  the 
Wholesale  Power  Rate  Design  Study, 
a.  Cost  of  Service  Analysis  Section. 
The  Cost  of  Service  Analysis  (COSA) 
section  of  the  Wholesale  Power  Rate 
Development  Study  apportions  BPA's 
test  year  revenue  requirement  to 
customer  classes  based  on  the  use  of 


specific  types  of  service  by  each 
customer  class.  BPA's  revenue 
requirement  is  functionalized  to 
transmission  and  generation  in  the 
Functionalization  Study.  Transmission 
costs  are  identified  with  segments  of  the 
transmission  system  in  BPA's 
Segmentation  Study.  The  results  of  these 
studies  are  used  in  the  Cost  of  Service 
Analysis  to  determine  the  costs  of 
providing  such  services  to  BPA's 
customers.  The  Cost  of  Service  Analysis 
further  identifies  costs  of  specific  types 
of  service  by  performing  the  following 
steps. 

Classification.  BPA  classifies  costs  to 
the  energy  and  capacity  components  of 
electric  power.  In  this  rate  case, 
generation  costs  are  uniformly  classified 
in  the  proportions  of  80  percent  of  the 
generation  costs  to  energy  and  20 
percent  to  capacity.  This  uniform 
classification  adopted  for  the  COSA  is 
based  on  the  results  of  BPA's  Marginal 
Cost  Analysis  and  reflects  the  relative 
costs  of  acquiring  additional  energy  and 
capacity  resources  in  both  the  long  and 
the  short  run.  Transmission  costs  are 
classified  entirely  to  capacity. 

Seasonal  Differentiation.  When  costs 
of  providing  electric  service  vary 
substantially,  whether  by  time  of  day  or 
season  of  the  year,  it  is  appropriate  to 
reflect  this  variation  when  allocating 
costs  among  customer  classes  and  in  the 
subsequent  design  of  rates.  Energy  costs 
are  seasonally  differentiated  on  the 
basis  of  the  cost  of  hydroelectric  storage 
and  the  characteristics  of  the  Federal 
generating  system.  Costs  of  generation 
capacity  and  transmission  do  not  vary 
substantially  between  seasons: 
therefore,  such  costs  are  not  seasonally 
differentiated. 

Allocation.  The  final  major  step  in  the 
COSA  is  to  allocate  the  functionalized. 
segmented,  classified,  and  seasonally 
differentiated  costs  to  customer  classes. 

Costs  are  allocated  to  classes  of 
service  on  the  basis  of  the  relative  use 
of  services.  Energy  costs  are  allocated  to 
customer  classes  on  the  basis  of  relative 
kilowatthour  use  by  each  class,  and  on 
the  proportion  of  total  load  placed  on 
each  resource  pool  by  that  class.  The 
measure  used  for  allocating  peaking 
capacity  costs  is  the  coincidental  peak 
megawatt.  Coincidental  peak  loads 
measure  the  contribution  of  each 
customer  class's  load  to  system  peak 
loads.  Because  the  power  system  is 
constructed  in  part  to  meet  coincidental 
peak  loads  (relative  to  the  system  peak), 
the  coincidental  peak  megawatt  (rather 
than  the  customer's  monthly  peak  load) 
is  used  as  a  basis  for  allocating  the  costs 
of  generation  and  transmission  capacity. 
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Costs  of  the  nine  Federal  transmission 
system  segments  and  exchange  costs 
functionalized  to  transmission  are 
allocated  on  the  basis  of  coincidental 
peak  megawatts  that  are  not  seasonally 
di^erentiated.  Costs  are  allocated  to 
customer  classes  on  the  basis  of  deemed 
use  of  the  transmission  system  by  power 
customers  and  on  the  basis  of  actual  use 
of  the  transmission  system  by  wheeling 
(non-Federal  transmission)  customers. 

Costs  not  associated  with  resource 
pools  are  allocated  to  customer  classes 
on  the  basis  of  total  use  of  services 
without  regard  to  the  resource  pools  that 
provided  that  service. 

B.   Wholesale  Power  Rate  Design 
Section.  The  COSA  determines  the  costs 
of  serving  BPA's  various  customer 
classes.  The  Wholesale  Power  Rate 
Design  section  uses  the  allocated  costs 
developed  in  the  COSA  as  a  starting 
point  for  designing  rates  which  will 
recover  BPA's  total  revenue  requirement 
during  the  test  period.  It  is  the  final  step 
in  the  development  of  BPA's  wholesale 
power  rates.  In  the  rate  design  section, 
the  COSA  results  are  modified:  (1)  To 
reflect  BPA's  rate  design  objectives;  (2) 
to  comport  with  contractual 
requirements:  (3)  to  reflect  the  results  of 
other  BPA  studies  and  commitments 
made  in  other  pubhc  involvement 
processes  under  section  7(i)  of  the 
Pacific  Northwest  Power  Act;  and  (4)  to 
comport  with  requirements  of  applicable 
legislation,  including  the  Bonneville 
Project  Act,  the  Flood  Control  Act  of 
1944.  The  Federal  Columbia  River 
Transmission  System  Act.  and  the 
Pacific  Northwest  Power  Act.  BPA's  rate 
design  objectives  include  recovery  of  the 
revenue  requirement,  rate  and  revenue 
stability,  practicality,  fairness,  and 
efficency. 

Development  of  the  1987  wholesale 
power  rates  incorporates  for  the  first 
time  a  number  of  provisions,  including 
implementation  of:  (1)  the  Variable 
Industrial  Power  rate;  (2)  the  IP-PF  rate 
link:  (3)  allocation  of  costs  and  revenues 
resulting  from  the  WNP-3  Settlement 
Exchange  Agreements;  (4)  the  triggering 
of  the  section  7(b)(2)  rate  test,  and  (5)  a 
Cost  Recovery  Adjustment  Clause. 

Adjustments  to  the  COSA  results 
include  the  following: 

Excess  Revenue  Credits.  In  the  COSA, 
BPA  allocates  its  entire  test  period 
revenue  requirement  to  firm  power 
loads  on  the  basis  of  resources  available 
under  critical  water  conditions.  Under 
normal  circumstances.  BPA  is  able  to 
generate  additional  (secondary)  energy 
which  can  be  sold  on  a  nonfirm  basis. 
Revenues  which  BPA  expects  to  receive 
from  sales  of  nonfirm  energy  are 
credited  to  BPA's  firm  power  and 
wheeUng  customers  through  rate  design 


adjustments.  BPA  also  includes  in  the 
revenues  it  credits  to  its  firm  power 
customers  those  revenues  (opportunity 
costs)  it  expects  to  receive  from  sales  to 
the  DSI  first  quartile. 

DSI  First  Quartile  Service.  The  DSIs 
are  not  allocated  costs  in  the  COSA  for 
service  to  their  first  quartile.  BPA  serves 
DSI  first  quartile  loads  with  nonfirm 
energy.  The  opportunity  costs,  or 
revenues  which  BPA  would  have 
received  for  this  power  in  other  markets, 
are  charged  to  the  DSIs.  thereby 
increasing  their  allocated  costs. 
Revenues  obtained  by  service  to  the 
first  quartile  from  surplus  firm  power 
sold  in  the  open  market  reduce  the 
Surplus  Firm  Power  revenue  deficiency. 
Revenues  received  from  service  to  the 
first  quartile  by  nonfirm  energy  are 
credited  to  firm  power  rates. 

Revenue  Deficiencies.  BPA  is  obliged 
to  sell  power  at  contractually  fixed  rates 
to  two  classes  of  customers,  the 
Columbia  Storage  Power  Exchange 
(CSPE)  customers  and  capacity/energy 
exchange  customers.  In  the  COSA.  BPA 
allocates  costs  to  these  customer 
classes.  These  COSA-allocated  costs, 
adjusted  for  the  excess  revenue  credit, 
are  compared  with  the  revenues  BPA 
expects  to  receive  under  the 
contractually  fixed  rates  for  these 
customers.  Any  revenue  deficiency  is 
allocated  through  an  adjustment 
affecting  all  other  rate  classes. 

Surplus  Power  Open  Market  Revenue 
Deficiency.  BPA  expects  to  sell  a 
portion  of  its  surplus  firm  power  at  fully 
allocated  cost.  BPA  assumes  that  the 
remainder  of  its  surplus  firm  power  will 
be  sold  in  the  open  market  at  prices 
lower  than  the  fully  allocated  cost, 
thereby  causing  a  revenue  deficiency. 
The  difference  between  expected 
surplus  power  open  market  revenues 
and  fully  allocated  cost  is  allocated  to 
all  other  customers  in  the  Surplus  Power 
Open  Market  Revenue  Deficiency 
Adjustment. 

Special  Industrial  Adjustment 
Legislation  requires  that  BPA  provide  a 
special  rate  to  direct-service  industrial 
customers  using  raw  minerals 
indigenous  to  the  region  as  their  primary 
resources.  BPA  has  one  such  industrial 
customer  to  which  it  grants  a  special 
rate.  The  difference  between  revenues 
at  that  special  rate  and  the  fully 
allocated  cost  of  service  is  a  revenue 
deficiency  which  is  allocated  to  all  other 
firm  power  customers  through  the 
Special  Industrial  Adjustment. 

Equalization  of  Demand  Adjustment 
BPA  has  historically  applied  the  same 
demand  charges  for  sales  to  firm 
capacity  customers  as  are  apphed  to  its 
Priority  Firm  power  customers.  In  order 


to  achieve  a  uniform  demand  charge,  a 
rate  design  adjustment  is  required. 

7(c)(2)  Adjustment  In  BPA's  post-1985 
rates,  the  rates  applicable  to  the  DSIs 
are  not  based  on  the  cost  of  serving  the 
DSIs.  Rather,  the  rates  are  a  function  of 
either  the  "floor"  rate  or  the  rates 
charged  BPA's  preference  customers. 
BPA  recently  established  a  formula  for 
this  latter  relationship.  This  formula  (the 
IP-PF  rate  link)  will  be  applied  for  the 
first  time  in  the  1987  rate  filing.  In 
addition,  the  rate  design  for  the  DSIs  in 
the  1987  rate  filing  continues  to 
implement  the  Variable  Industrial  Power 
(VI)  rate,  tying  the  rate  charged  to  BPA's 
aluminum  smelter  DSIs  to  the  price  of 
alumintmi. 

The  7(c)(2)  adjustment  is  made  to 
account  for  the  difference  between  the 
costs  allocated  to  the  DSIs  and  the 
revenues  resulting  from  the  applicable 
DSI  rate,  incorporating  any  revenue 
variance  from  VI  purchasers  due  to 
forecasted  aluminum  prices. 

BPA  determines  the  Priority  Firm 
Power  rate  demand  and  energy  charges 
and  applies  those  charges  to  the  DSI 
billing  determinants.  The  result  is  the 
"applicable  wholesale  rate,"  to  which  is 
added  the  "net  margin,"  yielding  the  DSI 
margin-based  rate.  The  DSI  revenues, 
based  on  assuming  the  margin-based 
rate,  serve  as  the  charge  for  power 
purchases  and  based  on  adjustments  for 
aluminum  smelters  according  to  the 
formula  contained  in  the  VI  rate 
schedule,  are  compared  with  the  costs 
allocated  to  the  DSIs.  Any  difference  is 
either  a  revenue  deficiency  or  surplus, 
and  is  allocated  to  all  adjustable  rates, 
including  the  Priority  Firm  Power  rate. 

This  process  is  repeated  until  an 
additional  repetition  causes  no  change 
in  the  Priority  Firm  Power  rate.  The 
surplus  or  deficiency  in  revenues  when 
comparing  DSI  revenues  with  DSI 
allocated  costs  is  termed  the  "7(c)(2) 
delta."  and  is  the  amount  of  the  7(c)(2) 
adjustment.  The  allocation  of  this  7(c)(2) 
delta  causes  the  relationship  between 
the  Priority  Firm  Power  rate  and  the 
Industrial  Firm  Power  rate  to  be 
maintained,  and  allows  BPA  to  set  all 
rates  such  that  BPA  can  recover  its  total 
revenue  requirement 

7(b)(2)  Adjustment  Section  7(b)(2)  of 
the  Pacific  Northwest  Power  Act 
provides  rate  protection  to  BPA's 
preference  customers  from  certain  costs 
resulting  from  the  provisions  of  the  Act. 
This  is  described  in  the  Section  7(b)(2) 
Rate  Test  Study.  The  7(b)(2)  adjustment 
credits  BPA's  preference  customers' 
rates  to  the  extent  necessary  as 
indicated  in  the  Section  7(b)(2)  Rate 
Test  Study,  and  assigns  the  cost  of  such 
credit  to  rates  applicable  to  other  BPA 
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customers.  Because  the  loads  of  both 
BPA's  preference  customers  and 
exchanging  utilities  are  combined  in  the 
7(b)  rate  pool,  if  is  necessary  to 
bifurcate  the  Priority  Firm  Power  rate  in 
order  to  grant  the  7(b)(2)  credit  only  to 
BPA's  preference  customers.  Preference 
customers  may  purchase  power  from 
BPA  at  the  Priority  Firm  Preference  rate. 
For  purposes  of  calculating  the  net 
benefit  of  the  exchange  to  exchanging 
utilities,  the  Priority  Firm  Exchange  rate 
is  used.  After  the  7(b)(2)  adjustment, 
BPA  adjusts  the  margin-based  rate 
applicable  to  the  DSIs  such  that  the 
applicable  wholesale  rate  is  based  on 
the  Priority  Firm  rate  for  public  agencies 
which  includes  the  7(b)(2)  credit.  Any 
revenue  deficiency  resulting  from  such 
an  adjustment  is  allocated  to  rates  other 
than  DSI  rates  and  the  Priority  Firm  rate 
for  preference  customers. 

DSI  Floor  Rate  Adjustment  BPA 
performs  a  test  to  determine  whether  the 
DSI  margin-based  rate  is  above  is  above 
or  below  a  floor  rate  specified  in  section 
7(c)(2)  of  the  Pacific  Northwest  Power 
Act.  If  the  DSI  rate  is  below  that  floor 
rate,  the  DSI  rate  is  raised  to  the  floor 
rate,  and  a  rate  design  adjustment  is 
necessary  to  credit  additional  revenues 
from  the  DSIs  to  other  firm  power 
customers. 

All  of  the  above  adjustments  are 
made  to  the  functionalized,  classified, 
segmented  and  seasonalized  costs 
allocated  in  the  COSA  as  a  starting 
point.  Therefore  the  adjustments 
themselves  are  functionalized. 
classified,  segmented,  and  seasonalized 
where  appropriate.  After  all  adjustments 
are  made,  the  final  rates  are  calculated. 

Final  rates  calculated  in  the 
Wholesale  Power  Rate  Development 
Study  are  included  in  BPA's  General 
Rate  Schedules.  These  rate  schedules 
are  applied  in  conjunction  with  BPA's 
General  Rate  Schedule  Provisions 
(GRSPs)  which  define  the  applicability 
of  the  rate  to  the  type  of  service 
provided. 

B.  Wholesale  Power  Rates.  Individual 
rate  schedules  are  discussed  in  section 
1.  below.  Issues  related  to  more  than 
one  schedule  are  presented  in  section  2. 

1.  Description  of  Individual  Rate 
Schedules,  a.  Priority  Firm  Power  Rate, 
PF-87.  BPA  sells  Priority  Firm  Power  to 
public  bodies,  cooperatives.  Federal 
agencies,  and  utilities  participating  in 
the  residential  exchange  under  section 
5(c)  of  the  Pacific  Northwest  Power  Act. 
This  rate  schedule  is  also  available  for 
the  purchase  of  capacity  which  will 
require  the  return  of  associated  energy. 
This  power  must  be  used  to  meet  firm 
loads  within  the  Pacific  Northwest.  Two 
power  rates  will  be  available  under  this 
rate  schedule.  One  will  be  available  for 
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the  general  requirements  of  public 
bodies,  cooperatives,  and  Federal 
agencies.  The  other  will  be  available  for 
all  other  purchasers  eligible  for  Priority 
Firm  Power,  including  utilities 
participating  in  the  residential  exchange. 

The  priority  firm  load  is  served  with 
FBS  and  exchange  resources.  The  PF-87 
rate  consists  of  a  demand  charge  that  is 
time-differentiated  on  hourly  basis  and 
an  energy  charge  that  is  seasonally 
differentiated.  A  low  density  discount 
and  an  irrigation  discount  are  available 
to  qualifying  utilities.  The  PF  rate  also 
includes  the  Cost  Recovery  Adjustment 
Clause,  a  new  feature:  and  the  Council- 
recommended  Conservation  Surcharge, 
a  power  factor  penalty,  and  a  charge  for 
unauthorized  increase.  The  billing 
factors  for  computed  requirements 
customers  taking  priority  firm  power 
continue  to  be  designed  to  enhance 
BPA's  revenue  stability. 

b.  Industrial  Firm  Power  Rate,  IP-87. 
The  IP-87  rate  schedule  applies  to  sales 
of  Federal  power  to  BPA's  DSI 
customers.  The  level  of  the  IP-87  rate  is 
a  function  of  two  elements,  the 
Administrator's  "applicable  wholesale 
rates"  to  public  agency  customers  and  a 
net  margin.  The  net  margin  has  been 
established  in  an  earlier  section  7(i) 
proceeding  establishing  the  IP-PF  rate 
link. 

The  demand  charge  in  the  IP-87  rate 
remains  constant  throughout  the  rate 
period,  but  is  time  differentiated  on  an 
hourly  basis.  There  is  no  demand  charge 
for  deliveries  during  of^eak  hours.  The 
energy  charge  is  seasonally 
differentiated.  The  IP-87  rate  also 
includes  the  Cost  Recovery  Adjustment 
Clause,  a  power  factor  adjustment,  and 
a  charge  for  unauthorized  increases 
which  may  apply  in  both  the  peak  and 
offpeak  hours. 

c.  Variable  Industrial  Power  Rate,  VI- 
87.  The  VI-87  rate  is  available  through  a 
contractual  agreement  with  aluminum 
smelter  DSIs.  All  of  BPA's  aluminum 
smelter  DSI  customers  have  signed 
contracts  to  purchase  power  under  the 
Variable  Industrial  Power  rate.  The  VI- 
87  rate  is  a  formula  rate  that  changes 
when  the  price  of  aluminum  decreases 
or  increases  outside  of  a  range  of 
aluminum  prices  specified  in  the  rate 
schedule.  Within  the  specified  range  of 
aluminum  prices,  the  rate  does  not  vary 
with  aluminum  prices.  The  level  of  the 
"plateau"  rate  is  adjusted  to  follow  the 
DSI  margin-based  rate. 

The  VI-87  rate  contains  a  demand 
charge  that  remains  constant  throughout 
the  rate  period,  but  is  di^erentiated  on 
an  hourly  basis.  The  demand  charge 
does  not  fluctuate  with  changes  in 
aluminum  prices.  There  is  no  demand 
charge  during  the  of^ak  period.  The 


energy  charge  is  not  seasonally 
differentiated  but  varies  with  the  price 
of  aluminum  according  to  a  specified 
formula.  A  discount  for  first  quartile 
service  is  also  available  for  those 
purchasers  that  request  first  quartile 
service  with  other  than  Surplus  FELCC. 
The  VI-87  rate  also  includes  the  Cost 
Recovery  Adjustment  Clause,  a  power 
factor  adjustment,  and  a  charge  for 
unauthorized  increases  which  may 
apply  in  both  the  peak  and  of^ak 
hours. 

d.  Special  Industrial  Power  Rate.  SI- 
87.  This  rate  schedule  is  available  to 
purchasers  qualifying  for  a  special  class 
of  industrial  power  as  provided  in 
section  7(d)(2)  of  the  Pacific  Northwest 
Power  Act.  Section  7(d)(2)  authorizes 
BPA  to  establish  a  special  rate  for  any 
DSI  using,  as  its  primary  resource,  raw 
minerals  indigenous  to  the  Pacific 
Northwest  region. 

The  only  customer  that  currently 
qualifies  for  this  Special  Industrial  rate 
is  the  Hanna  Nickel  Smelting  Company. 
The  SI-87  rate  schedule  contains  two 
rate  options,  a  Standard  rate  and  an 
Offpeak  rate.  The  Standard  rate 
incorporates  the  value  associated  with- 
BPA's  ability  to  restrict  Hanna's  load 
under  specific  circumstances  and  has 
been  increased  to  follow  the  increase  in 
the  PF-87  rate.  The  resulting  SI-87 
Standard  rate  is  slightly  below  the  PF- 
87  rate  to  approximate  the  rate  Hanna 
would  have  paid  absent  the  Pacific 
Northwest  Power  Act.  The  Sl-87 
Standard  rate  has  an  hourly 
differentiated  demand  charge  and 
seasonally  differentiated  energy 
charges.  The  rate  includes  adjustments 
for  power  factor  and  unauthorized 
increase. 

The  Offpeak  rate  of  7  mills  per 
kilowatthour  proposed  in  the  1985  rate 
case  has  been  extended.  This  extension 
is  in  accordance  with  the  Amendatory 
Agreement  effective  July  1, 1985,  with 
the  Hanna  Nickel  Smelting  Company. 
The  Offpeak  rate  is  an  energy  charge 
and  does  not  contain  a  demand  charge. 
Under  the  SI-87  Offpeak  rate,  Hanna 
must  curtail  power  purchases  during  a 
contractually  specified  period  within 
BPA's  peak  period  to  15  percent  of  its 
Contract  Demand. 

e.  Firm  Capacity  Rate,  CF-87.  The 
CF-87  rate  applies  to  utilities  purchasing 
firm  capacity  from  BPA  on  an  annual 
basis.  Energy  associated  with  this 
capacity  is  to  be  returned  to  BPA.  CF-B7 
loads  are  served  with  FBS  and  exchange 
resources.  The  rate  includes  the  Cost 
Recovery  Adjustment  Clause,  the 
Council-recommended  Conservation 
Surcharge,  an  extended  peaking 
surcharge  for  capacity  taken  in  excess 
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of  8  hours  per  day,  and  a  seasonally 
differentiated  surcharge  for  rates  of 
energy  return  in  excess  of  60  percent  of 
Contract  Demand.  This  rale  schedule 
will  be  available  only  to  purchasers  who 
have  executed  contracts  prior  to  July  1. 
1985. 

The  extended  peaking  surcharge  is 
based  on  the  reduction  in  hydro  peaking 
capability  due  to  sustaining  generation 
for  an  additional  10  hours  per  week.  The 
returned  energy  surcharge  is  based  on 
the  reduction  in  hydro  peaking 
capability  due  to  high  rates  of  energy 
being  returned  in  any  given  hour,  which 
causes  a  risk  of  spilled  firm  energy. 

f.  Emergency  Capacity  Rate.  CE-87. 
The  CE-87  rate  schedule  is  applied  to 
capacity  used  either  to  meet 
emergencies  on  the  purchaser's  system 
or  to  displace  non-BPA  resources.  BPA 
provides  such  capacity  to  utilities  on  a 
weekly  basis  if  it  is  requested  and  if 
excess  capacity  is  available.  The  energy 
associated  with  the  delivery  of  this 
capacity  must  be  returned  to  BPA. 

To  determine  the  CE-87  rate,  the  Finn 
Capacity  rate  for  a  contract  year  was 
divided  by  the  number  of  weeks  in  a 
year  and  then  increased  by  30  percent  to 
cover  additional  administrative  and 
general  costs.  Because  costs  associated 
with  deliveries  over  the  Pacific 
Northwest-Pacific  Southwest  (Southern) 
Intertie  have  not  been  allocated  to  this 
service  category  in  the  COSA,  such 
deliveries  are  subject  to  an  additional 
charge. 

g.  New  Resource  Rate.  NR-B?.  The 
NR-87  rate  is  available  for  the  purchase 
of  firm  power  by  investor-owned 
utilities  under  net  requirements 
contracts  for  resale,  direct  consumption, 
or  for  use  in  construction,  test  and  start- 
up, and  station  service.  It  is  also 
available  for  service  to  new  large  single 
loads  of  public  bodies,  cooperatives,  or 
Federal  agencies.  BPA  also  proposes 
that  this  rate  schedule  be  available  for 
the  purchase  of  capacity  which  will 
require  the  return  of  associated  energy. 

Exchange  energy  costs  are  allocated 
to  this  class  of  service  to  serve  the  small 
amount  of  energy  load  forecasted  during 
the  test  year.  However,  the  NR-87  rate 
is  set  to  approximate  a  rate  based  on 
both  capacity  and  energy  allocated 
exchange  costs  so  that  it  can  be  applied 
to  any  load  that  qualifies  for  NR-87 
service.  The  energy  charges  for  the  NR- 
87  rate  reflect  the  increased  cost  to  be 
collected  through  the  energy  charges  due 
to  setting  the  denwnd  charge  equal  to 
the  equalized  demand  charge.  The 
demand  charges  are  based  on  the 
Surplus  Firm  Power  rate  demand 
charges  adjusted  for  intertie  losses,  and 
are  diumally  time-differentiated.  The 


rate  also  includes  the  new  Cost 
Recovery  Adjustment  Clause. 

h.  Short-Term  Surplus  Firm  Power 
Rate.  SP-87.  The  SP-87  rate  is  available 
for  the  short-term  purchase  of  Surplus 
Firm  Power  or  capacity  for  the  period 
ending  September  30. 1992.  The  SP-87 
rate  consists  of  a  Contract  rate  and  a 
flexible  rate.  The  Contract  rate  has 
demand  and  energy  charges,  and  is 
based  on  the  fully  allocated  cost  of 
surplus  firm  power,  made  up  of: 
Exchange  resources  and  new  resources. 
Demand  charges  are  diumally 
differentiated.  The  flexible  rate  is  a 
market-based  rate  that  is  flexible 
upward  and  downward  as  mutually 
agreed  upon  by  the  contracting  parties. 
The  flexible  rate  may  have  a  demand 
and  energy  component  or  an  energy 
component  only.  Rates  may  not  exceed 
100  percent  of  the  fixed  and  operating 
costs  of  BPA's  highest  cost  resource.  The 
SP  rate  includes  an  intertie  service 
charge,  an  extended  peaking  surcharge 
for  capacity  sales,  and  an  energy  return 
surcharge. 

i.  Short  Term  Firm  Displacement 
Power  Rate.  FD-87.  The  FD-87  rate  is 
available  for  the  contract  purchase  of 
Short-Term  Firm  Displacement  Power  or 
capacity  by  utilities  in  the  Pacific 
Northwest  for  the  period  ending 
September  30, 1992.  These  purchases  are 
for  the  purpose  of  meeting  Pacific 
Northwest  loads  and  allowing  the 
export  of  the  power  displaced  by  FD 
purchases  outside  the  Pacific  Northwest. 

This  rate  schedule  is  intended  to  help 
BPA  to  market  its  surplus  firm  power. 
The  FI>-87  rate  is  composed  of  a 
contract  rate  and  a  flexible  rate.  The 
contract  rate  is  based  on  the  fully 
allocated  costs  of  surplus  firm  power 
and  has  demand  and  energy  charges. 
The  flexible  rate  is  a  market-based  rate, 
whose  rate  level  may  be  higher  or  lower 
than  the  contract  rate.  Short-term  rates 
may  have  demand  and  energy  charges 
or  an  energy  charge  only.  Rates  may  not 
exceed  100  percent  of  the  fixed  and 
operating  costs  of  BPA's  highest  cost 
resource. 

j.  Long-Term  Surplus  Power  Rate.  SL- 
87.  The  SL-87  rate  is  available  for  the 
long-term  purchase  of  Surplus  Firm 
Power  or  capacity  for  contracts  having  a 
term  up  to  20  years.  Like  the  SP-87  rates, 
the  SL-87  rate  consists  of  a  demand  and 
energy  charge  based  on  the  fully 
allocated  cost  of  surplus  resources: 
exchange  resources  and  new  resources. 
Demand  charges  are  diumally 
differentiated,  and  they  may  be  adjusted 
to  reflect  partial  year  service. 

Because  of  the  20-year  term  of  SL-87, 
an  escalation  factor  is  included  in  the 
rate  schedule.  Each  January  1.  the 
demand  and  energy  charges  shall  be 


increased  by  2  percent  of  the  previous 
rate:  in  addition,  the  SL-87  shall  be 
increased  by  the  same  percentage 
increase  as  the  PF  rate,  on  the  effective 
date  of  any  future  PF  rate  change. 

Other  adjustments  in  SL-S7  are  an 
intertie  service  charge,  an  extended 
peaking  surcharge  for  capacity  sales, 
and  an  energy  return  surcharge. 

k.  Long  Term  Firm  Displacement 
Rate.  FL-87.  The  FL-87  rate  is  available 
for  the  long-term  purchase  of  Firm 
Displacement  Power  for  contracts 
having  a  term  of  up  to  20  years.  The  FL- 
87  rate  consists  of  a  demand  and  energy 
charge  based  on  the  fully  allocated  cost 
of  surpluis  firm  power.  Demand  charges 
are  diumally  differentiated,  and  they 
may  be  adjusted  to  reflect  partial  year 
service. 

Because  of  the  20-year  term  of  FL-87. 
an  escalation  factor  is  included  in  the 
rate  schedule.  Each  January  1,  the 
demand  and  energy  charges  shall  be 
increased  by  2  percent  of  the  previous 
rate:  in  addition,  the  SL-67  shall  be 
increased  by  the  same  percentage 
increase  as  the  PF  rate,  on  the  effective 
date  of  any  future  PF  rate  change. 

Other  adjustments  in  SLr-87  are  an 
intertie  service  charge,  an  extended 
peaking  surcharge  for  capacity  sales, 
and  an  enei;gy  return  surcharge. 

1.  Nonfirm  Energy  Rate.  NF-87.  The 
NF-87  rate  is  available  for  the  purchase 
of  nonfirm  energy  both  inside  and 
outside  the  Pacific  Northwest  and 
outside  the  United  Slates.  The  proposed 
NF-87  rate  structure  contains  rates  that 
are  applicable  under  varying  operating 
and  marketing  conditions.  The  NF-87 
rate  schedule  contains  a  Contract  rate 
and  three  rates  that  can  be  applied 
depending  on  market  conditions:  the 
Standard  Rale,  the  Market  Expansion 
Rate,  and  the  Incremental  Rate.  All  rates 
within  the  NF  rate  schedule  are  subject 
to  an  NF  Rate  Cap.  The  NF  Rate  Cap  is 
defined  as  the  greater  of  BPA's  average 
system  cost  or  BPA's  average  system 
cost  plus  30  percent  of  the  difference 
between  gas/oil  prices  and  BPA's 
average  system  cost  BPA's  average 
system  cost  is  determined  for  the  rate 
period.  Gas/oil  prices  are  determined 
monthly  based  on  prices  published  in 
Piatt's  Oilgram  Report.  BPA  may  sell 
nonfirm  energy  at  one  or  more  of  the 
rates  at  the  same  time.  When  BPA 
determines  that  nonfirm  energy  can  be 
sold  on  a  guaranteed  basis.  BPA  will 
offer  guaranteed  energy  at  amounts  and 
for  periods  of  time  that  BPA  finds 
prudent.  Any  energy  scheduled  under 
the  guarantee  delivery  provision  shall  be 
delivered  except  when  BPA  and  the 
purchaser  mutually  agree  to  diange  the 
scheduled  amounts  or  when  BPA  must 
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reduce  NF-87  deliveries  to  serve  firm 
loads  because  of  unexpected  generation 
loss  in  the  Pacific  Northwest. 
Guaranteed  nonfirm  energy  may  be 
offered  under  any  of  the  rates  in  the  NF- 
87  schedule. 

The  Standard  rate  is  BPA's  rate  of 
general  applicability.  The  Standard  rate 
allows  flexibility  of  priceicharged  both 
above  and  below  BPA's  average  cost  of 
nonfirm  energy,  within  the  limits  of  the 
NF  Rate  Cap,  The  Standard  rate  will  be 
offered  at  only  one  level  at  any  time, 
and  the  level  of  that  offer  will  depend  on 
market  conditions  that  BPA  faces  at  a 
particular  time. 

Nonfirm  energy  sales  may  also  be 
made  at  the  Maritet  Expansion  rate 
when  BPA  is  unable  to  sell  all  available 
FCRPS  energy  at  the  Standard  rate.  To 
qualify  for  the  rate,  the  purchaser  must 
demonstrate  that  purchases  under  the 
Standard  rate  would  not  be  economic. 
The  Market  Expansion  rate  will  help 
ensure  that  BPA  displaces  the  greatest 
possible  amount  of  thermal  generation 
and  will  enhance  NF-87  revenues.  The 
rate  is  flexible  and  may  be  at  any  level 
that  BPA  offers  below  the  Standard  rate. 
BPA  may  offer  more  than  one  price  level 
under  the  Market  Expansion  rate 
simultaneously.  The  Market  Expansion 
rate  is  available  whenever  the 
decremental  cost  of  the  displaced 
resource  or  purchase  is  less  than  the 
applicable  Standard  rate  plus  2.0  mills 
per  kilowatthour.  The  Market  Expansion 
rate  is  available  for  alternative  fuel  end- 
users.  A  purchaser  must  purchase  at  the 
highest  market  expansion  price  for 
which  the  purchaser's  displaceable 
resource  or  purchase  qualifies. 

The  NF-e7  incremental  rate  shall  be 
applied  to  sales  of  energy  produced  or 
purchased  concurrently  with  the 
Nonfirm  Energy  sale  which  BPA  may,  at 
its  option,  not  produce  or  purchase,  and 
when  the  incremental  cost  is  greater 
than  the  Standard  rate  less  2.0  mills  per 
kilowatthour.  The  rate  shall  be  equal  to 
the  incremental  cost  of  the  power  plus 
2.0  mills  per  kilowatthour. 

m.  Share-the-Savings  Rate,  SS-87.  The 
proposed  SS-87  rate  schedule  is 
available  for  the  purchase  of  nonfirm 
enei^y  as  an  alternative  to  the  NF-87 
rate  schedule.  The  SS-87  rate  is 
available  for  purchasers  both  inside  and 
outside  the  Pacific  Northwest  and 
outside  the  United  States.  In  order  to 
purchase  nonfirm  energy  at  the  SS-87 
rate,  the  purchaser  must  execute  a 
contract  with  BPA  specifying  use  of  the 
SS-67  rate  schedule.  Purchasers 
contracting  for  use  of  the  SS-87 
schedule  may  not  purchase  under  the 
NF-87  rate  schedule  during  the  term  of 
the  contract. 
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The  SS-87  schedule  consists  of  three 
rates.  The  rate  for  a  particular  purchaser 
shall  depend  on  the  decremental  cost  of 
the  resource  or  purchase  that  will  be 
displaced  with  a  purchase  under  the  SS- 
87  schedule.  The  three  rates  are  the 
Economy  Energy  rate,  the  High  Cost 
Displacement  rate,  and  the  Low  Cost 
Displacement  rate.  Each  of  these  rates 
specifies  a  price  dependent  on  the 
decremental  cost  of  the  displaced 
resource  or  purchase,  but  each  specifies 
a  different  portion  of  that  cost  to  be 
recovered  by  the  rale  plus  a  different 
fixed  adder. 

n.  Energy  Broker  Rate,  EB-S7.  In 
October  1981.  BPA  entered  into  an 
agreement  with  the  Western  Systems 
Coordinating  Council  (WSCC)  to 
participate  in  WSCC's  Energy  Broker 
Program.  The  Broker  Program  offered  by 
WSCC  is  a  communication  and 
scheduling  procedure  for  matching 
potential  sellers  of  electric  energy  with 
potential  buyers.  The  proposed  EB-87 
rate  offered  by  BPA  is  available  for  both 
sale  and  purchase  of  nonfirm  energy 
among  participants  in  the  WSCC  Energy 
Broker  System,  between  whom 
agreements  for  energy  transmission 
have  been  transacted. 

o.  Reserve  Power  Rate,  RP-87.  The 
proposed  RP-67  rate  schedule  is 
available  for  the  purchase  of:  (1)  Firm 
power  to  meet  a  purchaser's 
unanticipated  load  growth  as  provided 
in  a  purchaser's  power  sales  contract; 
(2)  power  for  which  BPA  determines  no 
other  rate  schedule  is  applicable;  or  (3) 
power  to  serve  a  purchaser's  firm  power 
loads  in  circumstances  where  BPA  does 
not  have  a  power  sales  contract  in  force 
with  such  a  purchaser,  and  BPA 
determines  that  the  rate  should  be 
applicable.  BPA  expects  that  the  RP-87 
rate  schedule  will  be  used  primarily  to 
meet  emergency  power  shortages  on  a 
purchaser's  system  and  to  charge, 
pursuant  to  the  power  sales  contract,  for 
unauthorized  increases  in  the  case  of 
minimal  power  overruns. 

The  Reserve  Power  rate  is  based 
directly  on  the  results  of  the  Marginal 
Cost  Analysis.  The  proposed  RP-87  rate 
will  provide  BPA's  customers  with  price 
signals  that  reflect  the  cost  of  producing 
additional  kilowatts  and  kilowatthours, 
regardless  of  BPA's  revenue 
requirement.  An  adjustment  for  power 
factor  and  a  charge  for  unauthorized 
increase  are  also  included  in  the  RP-87 
rate  schedule. 

2.  Other  Rate  Issues,  a.  Risk 
Mitigation.  BPA  projected  revenues  are 
subject  to  significant  variations  due  to 
variations  in  aluminum  prices,  fuel 
prices,  economic  conditions,  and 
weather  conditions.  To  reflect  these 


risks,  BPA  performed  a  Risk  Assessment 
Analysis  for  this  filing.  The  Analysis 
indicated  that  the  potential  revenue 
underrecoveries  exceed  $300  million  per 
year.  To  offset  this  revenue  risk,  BPA 
has  included  mitigation  measures  in  this 
proposal.  These  measures  include  the 
cost  recovery  adjustment  clause,  excess 
revenue  determination,  and  investment 
service  coverage. 

b.  Cost  Recovery  Adjustment  Clause. 
BPA  has  studied  various  methods  of 
assuring  its  ability  to  repay  the  U.S. 
Treasury  during  the  rate  period.  One  of 
the  risk  management  measures  proposed 
is  a  Cost  Recovery  Adjustment  Clause. 

The  purpose  of  the  Cost  Recovery 
Adjustment  Clause  is  to  enhance  BPA's 
ability  to  make  its  scheduled  U.S. 
Treasury  payments  with  funds  provided 
from  current  operations.  The  Cost 
Recovery  Adjustment  Clause  is  included 
in  the  Priority  Firm,  Industrial  Firm, 
Variable  Industrial,  Firm  Capacity,  and 
New  Resource  Firm  Power  rate 
schedules. 

The  Cost  Recovery  Adjustment 
Clause  compares  actual  financial 
performance  with  the  financial  results 
that  rates  were  designed  to  achieve. 
When  this  comparison  is  performed, 
BPA  will  make  an  automatic  adjustment 
to  the  rates  charged  specified  customers 
if  actuals  are  significantly  different  from 
planned  financial  results.  This 
adjustment  would  increase  or  decrease 
rates,  depending  on  whether  actual 
financial  performance  was  worse  or 
better  than  forecast.  These  increases  or 
decreases  would  be  applied  to  all 
demand  and  energy  charges  of  the  rates 
to  which  they  apply. 

The  comparison  of  actual  performance 
to  forecasted  performance  will  be  made 
following  the  first  full  year  of  the  rale 
period,  after  Fiscal  Year  1988.  Any 
adjustment,  to  the  extent  one  is 
warranted,  would  be  calculated  during 
October.  November,  and  December  1988, 
and  the  adjustment  would  be  applied  to 
demand  and  energy  revenues  due  from 
customers  affected  by  the  Cost 
Recovery  Adjustment  Clause  during 
January  through  September  1989. 

The  proposed  Cost  Recovery 
Adjustment  Clause  would  be  applied 
only  if  BPA's  FY  1988  funds  from 
operations  fell  outside  the  predesignated 
range  of  either  $60  million  greater  than 
planned  or  $60  million  less  than 
planned.  Any  resulting  adjustment 
would  cause  an  upward  rate  adjustment 
of  no  greater  than  10  percent.  The  only 
limit  on  a  downward  rate  adjustment  is 
for  the  DSIs,  who  are  subject  to  a  floor 
rate. 

If  BPA's  forecasts  of  revenues  and 
costs  determine  that  no  change  from 


47144 


Federal  Register  /  Vol.  51.  No.  249  /  Tuesday.  December  30.  1986  /  Notices 


BPA's  1987  rates  is  warranted  in  1989  or 
in  any  subsequent  Hscal  year,  the  Cost 
Recovery  Adjustment  Clause  wiil  be 
available  for  calendar  years  following 
FY  1989.  or  for  any  period  prior  to  a  BPA 
general  rate  filing. 

c.  Excess  Revenue  DetennJnation.  The 
excess  revenues  from  nonHrm  energy 
and  surplus  firm  power  were  determined 
using  1939  water  conditions  instead  of 
the  average  of  the  40  water  years  1929  to 
1968,  as  had  been  assumed  in  rate  filings 
prior  to  1985. 

d.  Investment  Service  Coverage.  The 
Investment  Service  Coverage  is  used  in 
the  determination  of  FCRPS  revenue 
requirements  to  provide  an  acceptable 
level  of  interest  coverage  consistent 
with  BPA's  requirement  to  operate  in 
accordance  with  sound  business 
principles.  The  Investment  Service 
Coverage  increases  the  likelihood  that 
BPA  will  be  able  to  make  its  planned 
payments  to  the  U.S.  Treasury  at  the 
end  of  FYs  1988  and  198a  Further,  the 
Investment  Service  Coverage  is 
intended  to  improve  BPA's  financial 
condition  as  reflected  in  BPA's  financial 
statements,  and  demonstrates  the 
commitment  and  willingness  of  BPA  to 
fully  meet  its  obligations  to  the  U.S. 
Treasury  as  planned. 

e.  Application  of  NF  Rate  Cap  for 
Future  Rate  Periods.  BPA  is  proposing 
an  NF  Rate  Cap  for  a  12-year  period  to 
apply  to  all  nonfirm  energy  sales. 

Issued  in  Portland,  Oregon  on  December 
10. 198& 

RotMrt  E.  Ratdiff*. 
Acting  Administrator. 
|FR  Doc.  86-28962  Filed  12-29-00: 8:45  amj 

aiUJNOCOOE  64M-0t-M 

Proposed  Transmfssion  Rat* 
Adjustment,  Put>Hc  Hearings,  and 
Opportunities  for  PubHc  Review  and 
Comment 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice  and  Opportimities  for 
Review  and  Comment.  BPA  File  No:  TR- 
87. 

BPA  requests  that  all  comments  and 
documents  intended  to  become  part  of 
the  Official  Record  compiled  in  the 
process  of  adjusting  transmission  rates 
contain  the  file  number  designation  TR- 
87. 

summary:  The  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Pacific  Northwest 
Power  Act)  states  that  BPA  must 
establish  and  periodically  revise  BPA's 
rates  so  that  they  are  adequate  to 
recover,  in  accordance  with  sound 
business  principles,  the  costs  associated 


with  the  acquisition,  conservation,  and 
transmission  of  electric  power,  and  to 
recover  the  Federal  investment  in  the 
Federal  Columbia  River  Power  System 
(FCRPS).  BPA  is  proposing  to  revise  its 
transmission  rate  schedules,  effective 
October  1, 1987,  in  order  to  produce 
sufficient  revenue  to  fulfill  its  statutory 
requirements.  Section  7  of  the  Pacific 
Northwest  Power  Act  provides  for  the 
establishment  of  BPA's  rates. 

Through  a  separate  public  process 
BPA  has  completed  an  initial  review  of 
program  cost  levels  for  the  fiscal  year 
(FY)  1988  and  1989  budgets.  This  public 
process  has  influenced  revenue 
requirement  data  for  BPA's  rate  case. 
The  Administrator  will  not  re-examine 
program  level  decisions  in  the  rate  case. 
However,  further  opportunity  for 
informal  public  comment  has  been 
established  outside  the  rate  case. 

Opportunities  wiil  be  available  for 
interested  persons  to  review  the 
proposed  rates  and  the  supporting 
studies,  to  participate  in  hearings,  and  to 
submit  written  comments.  During  the 
development  of  the  final  rate  proposal, 
BPA  will  evaluate  all  written  and  oral 
comments  received  in  this  process. 
Consideration  of  comments  and  more 
current  data  may  result  in  the  final  rate 
proposal  differing  from  the  rates 
proposed  in  this  notice. 

Responsible  Official:  Ms.  Shirley  R. 
Melton.  Director,  Division  of  Rates,  is 
the  official  responsible  for  the 
development  of  BPA's  rates. 

DATES:  Persons  wishing  to  become  a 
formal  party  to  the  proceedings  must 
notify  BPA  in  wnting  of  their  intention 
to  do  so.  The  petitions  to  intervene  must 
be  received  by  )anuary  9, 1987,  and 
should  be  addressed  as  follows:  Hon. 
Dean  F.  Ratzman,  Hearing  Officer,  c/o 
Geoffrey  Kronick.  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland.  Oregon  97212.  In  addition,  a 
copy  of  the  intervention  petition  must  be 
served  on  BPA's  Office  of  General 
Counsel/APR,  P.O.  Box  3621,  Portland. 
Oregon  97208. 

A  prehearing  conference,  required  by 
BPA's  rate  procedures,  will  be  held 
before  the  Hearing  Officer  at  9  a.m.  on 
lanuary  16. 1967,  at  tiie  Auditorium, 
Building  DOBl,  5411  Hwy.  9a  Rosa 
Complex.  Vancouver.  Washington. 
Registration  for  the  Prehearing 
Conference  will  begin  at  SUM)  a.iiL  BPA 
will  preflle  the  testimony  of  its 
witnesses  at  the  prehearing  conference. 
The  Hearing  Officer  will  act  on  all 
intervention  petitions  and  oppositions  to 
intervention  petitions;  will  establish 
additional  procedures,  a  service  list,  and 
a  procedural  schedule:  and  will 
consolidate  parties  with  similar  interests 


for  purposes  of  ^ling  jointly  sponsored 
testimony  and  briefs  and  for  expediting 
cross  examination.  A  notice  of  the  dates 
and  times  of  the  hearings  will  be  mailed 
to  all  parties  of  record. 

BPA  proposes  the  following  schedule 
for  the  forma!  hearings  required  by 
section  7(i)  of  the  Pacific  Northwest 
Power  Act.  A  final  schedule  will  be 
established  by  the  Hearing  Officer. 

December  30, 1966 — Initial  studies 

available  at  BPA's  Office  of  Public 

Involvement  (Public  Reference  Room), 

1002  NE.  Holladay,  6th  Floor. 

Portland,  Oregon; 
January  16, 1987 — Prehearing 

Conference  and  BPA  Direct  Case 

Filed: 
January  26-30, 1987— BPA  Witness 

Clarification: 
February  18, 1987 — Parties*  Direct  Case 

Filed; 
March  16. 1987— Rebuttal  Testimony 

Filed: 
April  6-24, 1987 — Cross-Examination; 
June  15, 1987 — Draft  Record  of  Decision: 

and 
July  31, 1987 — Final  Record  of  Decision. 

Two  series  of  public  field  bearings 
regarding  BPA's  proposal  will  be  held  in 
various  regional  locations.  At  the  first 
series,  BPA  will  provide  information 
concerning  the  ratemaking  process,  the 
issues  in  this  rate  case,  and  a  synopsis 
of  the  rate  proposal.  PubUc  comments 
contained  in  a  verbatim  transcript  of  the 
hearings  and  all  written  comments 
received  will  be  made  a  part  of  the 
Official  Record.  The  hearing  officer  may 
allow  reasonable  questioning  of 
participants  by  BPA  counsel. 
Presentation  of  testimony  and  evidence 
from  formal  parties  will  not  be  allowed 
at  the  field  hearings.  Registration  for  the 
field  hearings  will  be  at  7  p.m.,  and  the 
hearings  will  begin  at  7:30  p.m.  The 
dates  and  locations  are: 
February  3— The  Cougar  Room,  Ridpath 

Hotel.  H.  515  Sprague,  Spokane. 

Washington: 
February  4— The  Guild  HalL  The 

Sherwood  Inn..  8402  S.  Hosmer. 

Tacoma,  Washington: 
February  5 — The  Orcas  Room.  Everett 

Pacific  Hotel.  3105  Pine  St,  Everett 

Washington: 
February  6— The  Virginian.  750  W. 

Broadway,  Jackson.  Wyoming: 
February  9 — The  Klamath  Room.  Red 

Lion  Inn — Columbia  River,  1401  N. 

Hayden  Island  Dr.,  Portland.  Oregon: 
February  10 — Main  Harris  Hall.  Lane 

County  Building.  125  E.  8th.  Eugene, 

Oregon: 
February  11 — Richland  Federal  Building. 

82S  Jadwin  Avenue,  Richland. 

Washington:  and 
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February  12 — Burley  Inn,  800  N. 

Overland  Avenue.  Burley.  Idaho. 

A  second  series  of  field  hearings  will 
be  scheduled  near  the  end  of  the  formal 
hearings.  These  field  hearings  will 
provide  the  public  an  additional 
opportunity  to  comment  based  on  its 
review  of  the  evidence  presented  in  the 
formal  hearings.  BPA  will  consider  the 
public  comments  in  the  Draft  Record  of 
Decision.  The  hearing  schedule  and 
locations  will  be  announced  in 
newspapers  in  the  region. 

Written  comments  may  be  submitted 
until  the  close  of  all  hearings.  The  last 
day  for  receipt  of  written  comments  will 
be  specified  in  a  later  Federal  Register 
notice  (currently  expected  to  be 
published  in  May  1987). 
ADDRESSES:  Written  comments  not 
submitted  at  the  hearings  should  be 
submitted  to  Ms.  Donna  L  Geiger, 
Public  Involvement  Manager,  Bonneville 
Power  Administration.  P.O.  Box  12999, 
Portland.  Oregon  97212. 
FOM  FUfrTHER  INFORMATION  CONTACT: 
Ms.  Kathleen  S.  Johnson,  Public 
Involvement  Office,  at  the  address  listed 
above,  503-230-3478.  Oregon  callers 
may  use  800-452  8429;  callers  in 
California,  Idaho,  Montana,  Nevada. 
Utah,  Washington,  and  Wyoming  may 
use  800-547-6048.  Information  may  also 
be  obtained  from: 

Mr.  George  Gwinautt.  Lower  Columbia  Area 
Manager.  Suite  288, 1500  Plaza  Building, 
1500  NE.  Irving  Street,  Portland,  Oregon 
97232.  5(»-230-«551; 

Mr.  Ladd  Sutton.  Eugene  District  Manager, 
Room  aoft.  211  East  Seventii  Avenue, 
Et«ene.  Oregon  97401.  503-687-6852; 

Mr.  Wayne  Lee.  Upper  ColumtMa  Area 
Manager,  Room  561.  West  920  Riverside 
Avenue,  Spokane,  Washington  90201.  509- 
456-2518: 

Mr.  George  E.  Eskridge.  Montana  District 
Manager,  8(X)  Kensington.  Missoula, 
Montana  59801.  406-329-3080: 

Mr.  Ronald  K.  Rodewald.  Wenalcbee  District 
Manager,  P.O.  Box  741,  Wenatchee, 
Washington  98801,  509-662-4377.  extension 
3TB: 

Mr.  Terence  G.  Esvelt.  I^^^  Sound  Area 
Manager.  415  First  Avenue  North.  Room 
250.  Seattle,  Washington  98109.  206-442- 
4130; 

Mr.  Thomas  V.  Wagenhoffer,  Snake  River 
Area  Manager,  West  101  Poplar,  Walla 
Walla.  Washington  99362,  509-522-6228: 

Mr.  Robert  N.  LafTei  Idaho  Palis  District 
Manager.  &31  Lomax  Street,  Idaho  Falls, 
Idaho  83401.  206-^23-2706:  and 

Mr.  Frederic  D.  Reltenmund.  Boise  District 
Manager.  550  West  Fort  Street.  Room  376/ 
Box  035.  Boise.  Idaho  83724.  206-334-9137. 

SUPPLEMENTANV  MFONMATION: 

Table  of  CoBlHiU 

I.  Background 

IL  Procedures  Governing  Rate  Adjustments 
and  PttbUc  Participation 


III.  Transmission  Rate  Schedules  and  General 

Transmission  Rate  Schedule  Provisions 

IV.  Major  Studies 

A  Revenue  Requirement  Study 

B.  Segmentation  Study 

C.  Wholesale  Power  Rale  Development 
Study 

D.  Transmission  Rate  Design  Study 

I.  Background 

On  November  7, 1986,  BPA  published 
in  the  Federal  Register  a  notice  of 
"Intent  to  Revise  Transmission  Rates  to 
Become  Effective  October  1. 1987; 
Request  for  Recommendations  and 
Suggestions  "  (51  FR  40483).  The  notice 
satisfied  certain  contractual  provisions 
between  BPA  and  its  customers  by 
indicating  that  revised  rates  are 
expected  to  become  effective  on 
October  1, 1987.  All  1987  transmission 
rates  are  proposed  to  be  in  effect  for  2 
years,  throu^  September  3a  1989,  with 
the  exception  of  the  FPT-87.3  schedule, 
which  would  be  effective  3  years, 
through  September  30. 1990. 

In  developing  the  proposed 
transmission  rates,  BPA  considered 
many  factors,  including  revenue 
requirements,  costs  of  service, 
environmental  impacts,  economic 
efficiencies,  rate  continuity,  and 
contractual  and  statutory  obligations. 
The  major  studies  that  have  been 
prepared  to  support  the  proposed 
transmission  rates  will  be  available  for 
examination  on  December  30. 1986.  at 
BPA's  Public  Reference  Room.  BPA 
Headquarters  Building.  6th  floor,  1002 
NE.  Holladay,  Portland.  Oregon.  The 
studies  also  may  be  requested  by  phone 
or  in  writing  from  BPA's  Public 
Involvement  office  and  will  be  available 
at  the  Prehearing  Conference.  The 
documents  pertinent  to  the  development 
of  BPA's  proposed  transmission  rates 
are  the  Revenue  Requirement  Study, 
Segmentation  Study,  WTholesale  Power 
Rate  Development  Study,  and 
Transmission  Rate  Design  Study, 

To  request  any  of  the  above  studies 
by  telephone,  call  BPA's  document  line: 
800-841-5887  for  Oregon.  800-624-9495 
for  Washington.  Idaho,  Montana. 
California,  Wyoming,  Utah,  and  Nevada. 
Other  callers  should  use  503-230-3478. 
Please  request  the  study  by  its  above 
title.  Also  state  whether  you  require  the 
accompanying  published  technical 
documentation,  otlwrwise  the  study 
alone  will  be  provided.  (For  example, 
ask  for  the  "Revenue  Requirement  Study 
and  Technical  Documentation."] 

Many  transmission  agreements  were 
negotiated  prior  to  the  1974  Federal 
Columbia  River  Transmission  Syst«n 
Act  (Transmission  Act)  and  reflect 
conditions  and  policies  preval«at  at  the 
time  of  negotiation.  Provisions  which 
differ  between  agreements  include  the 


types  of  facilities  available,  type  of 
service,  frequency  of  rate  adjustments, 
determination  of  losses,  and  calculation 
of  billing  determinants.  Some 
agreements,  for  example,  specify  that 
transmission  rates  can  be  changed 
annually,  while  other  agreements  limit 
rate  adjustments  to  once  every  3  years. 

Many  agreements  prescribe  the 
method  and  factors  to  be  used  in 
determining  the  cost  of  providing  service 
and  in  designing  rates.  Many  are 
"formula"  power  agreements  and  the 
factors  specified  in  these  agreements  are 
the  forerunners  of  the  current  Formula 
Power  Transmission  (PPT)  rate 
schedules.  Applicable  legislation 
requires  transmission  system  costs  to  be 
equitably  allocated  between  Federal 
and  non-Federal  power  utilizing  the 
system.  The  cost  of  service  portion  of 
BPA's  Wholesale  Power  Rate 
Development  Study  (WPRDS) 
determines  the  equitable  allocation  of 
costs  and  this  allocation  of  costs 
determines  the  overall  level  of  the 
transmission  rates.  In  cases  where  BPA 
is  required  by  contractual  provisions  to 
use  a  specific  rate  design  method,  such 
methods  are  used  in  this  rate  proposal. 
These  rate  design  methods  do  not 
interfere  with  BPA's  abilities  to  adjust 
the  overall  level  of  the  rates. 

Some  transmission  agreements  do  not 
permit  changes  in  rate  methodology.  In 
some  cases,  the  rates  proposed  in  this 
notice  will  not  be  applicable  to  such 
agreements.  BPA  intends  to  apply  its 
historical  rate  schedules  to  these 
agreements,  as  required. 

II.  Procedures  Governing  Rate 
Adjusimeols  aad  Public  PartiGipatioa 

Section  7(i)  of  the  Pacific  Northwest 
Power  Act,  16  U.S.C  8d9e(i),  requires 
that  rates  be  set  according  to  certain 
procedures.  These  procedures  include 
issuanceof  a  Fedend  Renter  notice 
announcing  the  proposed  rates;  one  or 
more  hearings;  the  opportxmity  to  submit 
written  views,  supporting  information, 
questions,  and  arguments:  and  a 
decision  by  the  Administrator  based  on 
the  record  developed  during  the  hearing 
process.  This  proceeding  will  be 
governed  by  BPA's  "IVocedures 
Governing  Bonneville  Power 
Administration  Rate  Hearings"  (51  FR 
7611.  March  5. 1986),  which  implements, 
and  in  most  instances  expatids,  these 
statutory  requirements.  The  proceedings 
for  BPA's  proposal  to  adjust 
transmission  rates  will  be  combined 
with  the  proceedings  for  BPA's  proposal 
to  adjust  wholesale  power  rates. 

BPA's  procedures  provide  for 
publication  of  a  notice  of  the  proposed 
rates,  a  prehearing  conference,  a 
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hearing,  receipt  of  written  comments, 
preparation  of  decisional  documents,  a 
decision,  and  the  transmittal  of  the 
decision  with  supporting  documentation 
to  the  Federal  Energy  Regulatory 
Commission.  The  procedures  require 
that  the  Administrator  specify  in  the 
Federal  Register  notice  whether 
expedited  rules  will  be  used.  In  order  to 
give  the  public  the  maximum 
opportunity  to  participate  and  have  its 
views  considered,  the  Administrator  has 
determined  and  hereby  gives  notice  that 
expedited  rules  of  procedure  will  not 
apply  to  this  proceeding.  The  hearing 
will  be  conducted  according  to  the  rule 
for  general  rate  proceedings,  {  1010.9  of 
BPA's  "Procedures  Governing 
Bonneville  Power  Administration  Rate 
Hearings." 

In  addition  to  its  formal  hearing 
process,  BPA  also  will  convene  a  series 
of  public  hearings  at  certain  locations 
throughout  the  region.  The  purpose  of 
these  hearings  is  to  present  to  interested 
members  of  the  public  a  synopsis  of 
BPA's  rate  proposal.  The  hearings  will 
be  held  at  the  times  and  locations 
previously  listed.  The  conduct  of  these 
hearings  will  be  substantially  the  same 
as  that  of  the  public  field  hearings  held 
for  BPA's  1981, 1982, 1983,  and  1985  rate 
proceedings.  BPA  staff  will  summarize 
the  proposed  rates,  after  which  the 
public  will  have  an  opportunity  to 
present  their  comments,  views,  and 
opinions  about  the  proposed  rates. 

BPA  distinguishes  between 
"participants  in"  and  "parties  to"  the 
hearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments, 
views,  opinions,  and  information  from 
participants,  who  are  defined  in  the 
procedures  as  any  person  who  may 
express  his  views,  but  who  does  not 
intervene  as  a  party.  Participants' 
written  comments  will  be  made  part  of 
the  official  record  of  the  case.  The 
participant  category  gives  the  public  the 
opportunity  to  participate  and  have  its 
views  considered  witliout  assuming  the 
obligations  incumbent  upon  parties. 
Participants  are  not  entitled  to 
participate  in  the  prehearing  conference, 
cross-examine  parties'  witnesses,  seek 
discovery,  or  serve  or  be  served  with 
documents,  and  are  not  subject  to  the 
same  procedural  requirements  as 
parties.  Participants  will  however,  be 
provided  regular  letters  during  the  rate 
hearings  summarizing  the  proceedings 
and  are  provided  the  opportunity  to 
request  materials  presented  during  the 
hearings. 

The  second  category  of  interest  is  that 
of  a  "party"  as  defmed  in  §{  1010.2  and 
1010.4  of  'The  Procedures  Governing 
Bonneville  Power  Administration  Rate 


Hearings."  Parties  may  participate  in 
prehearing  conferences,  may  call  and 
cross-examine  witnesses,  and  are 
entitled  to  service  of  documents  from  all 
other  parties.  Parties  also  may  be  cross- 
examined  and  required  to  serve 
documents  on  the  other  parties.  To 
avoid  unnecessary  delay,  cross- 
examination  by  parties  may  be  limited 
by  the  Hearing  Officer.  Where  parties 
have  substantially  similar  positions,  the 
Hearing  Officer  may  appoint  lead 
counsel  to  conduct  cross-examination.  If 
a  party  demonstrates  that  it  would  not 
be  represented  adequately  in  the  joint 
presentation  of  an  issue  or  issues,  the 
Hearing  Officer  may  permit  separate 
examination  or  argument  regarding  such 
issue  or  issues. 

In  order  to  facilitate  discovery  and 
promote  the  efficient  use  of  cross- 
examination,  the  Hearing  Officer  may 
schedule  one  or  more  transcribed 
sessions  for  the  purpose  of  allowing 
parties  and  BPA  to  question  witnesses 
about  the  contents  of  their  prepared 
testimony.  Cross-examination  will  be 
scheduled  by  the  Hearing  Officer  as 
necessary  following  completion  of  the 
filing  of  all  parties'  and  BPA's  direct 
cases,  rebuttal  testimony,  discovery,  and 
clarification.  Parties  will  have  the 
opportunity  to  file  initial  briefs  at  the 
close  of  cross-examination.  The  Hearing 
Officer  will  extend  an  opportunity  to  the 
parties  to  evaluate  the  record  and 
analyze  the  law  through  briefs. 

Persons  wishing  to  become  a  formal 
party  to  BPA's  rate  proceeding  must  so 
notify  BPA  in  writing.  Petitions  to 
intervene  shall  state  the  name  and 
address  of  the  person  and  the  person's 
interests  in  the  outcome  of  the  hearing. 
Petitioners  may  designate  no  more  than 
two  representatives  upon  whom  service 
of  documents  will  be  made.  BPA 
customers  and  customer  groups  whose 
rates  are  subject  to  revision  in  the 
hearing  will  be  granted  intervention, 
based  on  a  petition  filed  in  conformity 
with  this  section.  Other  petitioners  must 
explain  their  interests  in  sufficient  detail 
to  permit  the  Hearing  Officer  to 
determine  whether  they  have  a  relevant 
interest  in  the  hearing.  Any  opposition 
to  a  petition  to  intervene  must  be  filed 
and  served  at  least  24  hours  before  the 
January  16  prehearing  conference.  All 
timely  applications  will  be  ruled  on  by 
the  Hearing  Officer.  Late  interventions 
are  strongly  disfavored.  Opposition  to 
an  untimely  position  to  intervene  shall 
be  filed  and  served  within  2  days  after 
service  of  the  petition.  Intervention 
petitions  will  t>e  available  for  inspection 
in  the  Public  Reference  Room  of  BPA's 
Office  of  Public  Involvement.  6th  Floor. 
1002 IME  Holladay,  Portland.  Oregon. 


Interventions  are  subject  to  Rule  1010^4 
of  the  "Procedures  Governing  Bonneville 
Power  Administration  Rate  Hearings." 

After  the  close  of  the  hearings,  BPA 
will  file  a  Draft  Record  of  Decision.  The 
Draft  Record  of  Decision  will  provide  a 
%vritten  evaluation  of  the  official  record 
addressing  significant  technical  issues. 
The  Heanng  Officer  also  will  extend  an 
opportunity  to  all  parties  to  file  reply 
briefs. 

Persons  need  not  attend  the  hearings 
in  order  to  have  their  views  included  in 
the  record.  Written  comments  may  be 
included  in  the  record  if  they  are 
submitted  before  the  close  of  the 
hearings.  Written  views,  supporting 
information,  questions,  and  arguments 
should  be  submitted  to  BPA's  Public 
Involvement  Manager. 

The  record  will  include,  among  other 
things,  the  transcripts  of  the  hearings, 
written  material  submitted  by  the 
parties  and  participants,  documents 
developed  by  the  BPA  staff,  and  other 
material  accepted  into  the  record  by  the 
Hearing  Officer.  The  Hearing  Officer 
then  will  review  the  record,  will 
supplement  it  if  necessary,  and  will 
certify  the  record  to  the  Administrator 
for  decision. 

The  Administrator  will  develop  the 
final  proposed  rates  based  on  the  entire 
record,  including  the  record  certified  by 
the  Hearing  Officer,  comments  received 
from  participants  in  the  field  hearings, 
other  material  and  information 
submitted  to  or  developed  by  the 
Administrator,  and  any  other  comments 
properly  received  during  the  rate 
development  process.  The  basis  for  the 
final  proposed  rates  will  be  expressed  in 
the  Administrator's  Record  of  Decision. 
The  Administrator  will  serve  copies  of 
the  Administrator's  Record  of  Decision 
on  all  parties  and  will  file  the  final 
proposed  rates  together  with  the  record 
with  FERC  for  confirmation  and 
approval. 

III.  Transmission  Rate  Schedules  and 
General  Transmission  Rale  Schedule 
Provisions 

Schedule  FPT-87.1—Fonnula  Power 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  schedule 
FPT-85.1  for  all  firm  transmission 
agreements  which  provide  that  rates 
may  be  adjusted  not  more  frequently 
than  once  a  year.  It  is  available  for  firm 
transmission  of  electric  power  and 
energy  using  the  Main  Grid  and/or 
Secondary  System  of  the  FCRTS.  This 
schedule  is  for  full-year  and  pariial-year 
service  and  for  either  continuous  service 
or  intermittent  service  so  long  as  firm 
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availability  of  service  is  required.  For 
facilities  at  lower  voltages  than  the 
Secondary  System,  a  different  rate 
schedule  may  be  specified. 

Section  II.  Rate 

A.  Full-Year  Service.  The  monthly 
charge  per  kilowatt  of  billing  demand 
shall  be  one-twelfth  of  the  sum  of  the 
Main  Grid  Charge,  the  Secondary 
System  Charge,  and  Intertie  Charge,  as 
applicable  and  as  specified  in  the 
Agreement. 

1.  Main  Grid  Charge.  The  Main  Grid 
Charge  shall  be  the  sum  of  one  or  more 
of  the  following  component  factors  as 
specified  in  the  Agreement: 

a.  Main  Grid  Distance  Factor:  The 
amount  computed  by  multiplying  the 
Main  Grid  Distance  by  $0.0246  per  mile; 

b.  Main  Grid  Interconnection 
Terminal  Factor:  $0.22; 

c.  Main  Grid  Terminal  Factor:  $0.28: 

d.  Main  Grid  Miscellaneous  Facilities 
Factor:  $1.16; 

2.  Secondary  System  CSiarge.  The 
Secondary  System  Charge  shall  be  the 
sum  of  one  or  more  of  the  following 
component  factors  as  specified  in  the 
Agreement: 

a.  Secondary  System  Distance  Factor: 
The  amount  determined  by  multiplying 
the  Secondary  System  Distance  by 
$0.1379  per  mile; 

b.  Secondary  System  Transformation 
Factor:  $2.19; 

c.  Secondary  System  Intermediate 
Terminal  Factor  $0.83; 

d.  Secondary  System  Interconnection 
Terminal  Factor  $a41; 

3.  Intertie  Charge.  For  use  of  the 
Southern  (Pacific  Northwest-Pacific 
Southwest)  Intertie  facilities:  $5.93. 

B.  Partial-Year  Service.  The  monthly 
charge  per  kilowatt  of  billing  demand 
shall  be  as  specified  in  Section  11.A  for 
all  months  of  the  year.  For  agreements 
whose  term  is  5  years  or  less  and  which 
specify  service  for  fewer  than  12  months 
per  year,  the  monthly  charge  shall  be: 

1.  During  months  for  which  service  is 
specified,  the  monthly  charge  defined  in 
Section  II.A,  and 

2.  During  other  months,  the  monthly 
charge  defined  in  Section  II.A  multiplied 
by  0.2. 

Section  III.  Billing  Factors 

Unless  crtherwise  stated  in  the 
Agreement,  the  billing  demand  shall  be 
the  largest  of: 

A.  The  Transmission  Demand: 

B.  The  highest  hourly  Sdieduled 
Demand  for  the  month;  or 

C.  The  Ratchet  Demand. 

Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 


subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act.  the  Regional 
Preference  Act  (Pub.  L.  88-^552),  the 
Federal  Columbia  River  Transmission 
System  Act.  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act. 

The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  provisions 
which  are  attached  to  agreements  or  as 
in  any  of  the  above  acts. 

Schedule  FPT-873~Formula  Power 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  schedule 
FPT-83.3  for  all  firm  transmission 
agreements  which  provide  that  rates 
may  be  adjusted  not  more  frequently 
than  once  every  3  years.  It  is  available 
for  firm  transmission  of  electric  power 
and  energy  using  the  Main  Grid  and/or 
Secondary  System  of  the  FCRTS.  This 
schedule  is  for  full-year  and  partial-year 
service  and  for  either  continuous  service 
or  intermittent  service  so  long  as  firm 
availability  of  service  is  required.  For 
facilities  at  lower  voltages  than  the 
Secondary  System,  a  different  rate 
schedule  may  be  specified. 

Section  II.  Rate 

A.  Full-Year  Service.  The  monthly 
charge  per  kilowatt  of  billing  demand 
shall  be  one-twelfth  of  the  sum  of  the 
Main  Grid  Charge,  the  Secondary 
System  Charge,  and  Intertie  Chai^ge,  as 
applicable  and  as  specified  in  the 
Agreement. 

1.  Main  Grid  Charge.  The  Main  Grid 
Charge  shall  be  the  sum  of  one  or  more 
of  the  following  component  factors  as 
specified  in  the  Agreement: 

a.  Main  Grid  Distance  Factor  The 
amount  computed  by  multiplying  the 
Main  Grid  Distance  by  $0.0246  per  mile; 

b.  Main  Grid  Interconnection 
Terminal  Factor  $0.22; 

c.  Main  Grid  Terminal  Factor:  $0.28; 

d.  Main  Grid  Miscellaneous  Facilities 
Factor  $1.16; 

2.  Secondary  System  Charge.  The 
Secondary  System  Charge  shall  be  the 
sum  of  one  or  more  of  the  following 
component  factors  as  specified  in  the 
Agreement: 

a.  Secondary  System  Distance  Factor 
The  amount  determined  by  multiplying 
the  Secondary  System  Distance  by 
$0.1379  per  mile; 

b.  Secondary  System  Transformation 
Factor  $2.19; 

c  Secondary  System  intermediate 
Tmninai  Factor  $0.83; 

d.  Secondary  System  Interconnection 
Terminal  Factor:  $0.41; 


3.  Intertie  Charge.  For  use  of  the 
Southern  (Pacific  Northwest-Pacific 
Southwest)  intertie  facilities:  $5.93. 

B.  Partial-Year Sertrice.  The  monthly 
charge  per  kilowatt  of  billing  demand 
shall  be  as  specified  in  Section  II.A  for 
all  months  of  the  year.  For  agreements 
whose  term  is  5  years  or  less  and  which 
specify  service  for  fewer  than  12  months 
per  year,  the  charge  shall  be: 

1.  During  months  for  which  service  is 
specified,  the  monthly  charge  defined  in 
Section  II.A,  and 

2.  During  other  months,  the  monthly 
chaige  defined  in  Section  II.A  multiplied 
by  0.2. 

Section  IIL  Billing  Factors 

Unless  otherwise  stated  in  the 
Agreement,  the  billing  demand  shall  be 
the  largest  of: 

A.  The  Transmission  Demand: 

B.  The  highest  hourly  Scheduled 
Demand  for  the  month;  or 

C.  The  Ratchet  Demand. 

Section  IV.  General  {^visions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act,  the  Regional 
Preference  Act  (Pub.  L  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  AcL 

The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  provisions 
which  are  attached  to  agreements  or  as 
in  any  of  the  above  acts. 

Schedule  IR-87^lntergration  of 
Resources 

Section  I.  Availability 

This  schedule  supersedes  IR-^  and  is 
available  for  firm  transmission  service 
for  electric  power  and  energy  using  the 
Main  Grid  and/or  Secondary  System  of 
the  FCRTS.  The  definitions  of  Main  Grid 
and  Secondary  Systems  are  the  same  as 
for  the  FPT-87.1  and  FPT-87.3  rate 
schedules  and  are  contained  in  the 
General  Transmission  Rate  Schedule 
Provisions.  For  facilities  at  lower 
voltages  than  the  Secondary  System,  a 
different  rate  schedule  may  be  specified 

Section  IL  Rate 

The  monthly  chai^ge  shall  be  the  sum 
of  A  and  B  where: 
A.  The  Demand  Charge  Shall  Be: 

1.  $0.2880  per  kilowatt  of  billing 
demand:  or 

2.  For  Points  of  Integration  (PQI) 
specified  in  the  Agreement  as  being 
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short  distance  POI's.  for  which  Main 
Grid  and  Secondary  System  facilities 
are  used  for  a  distance  of  less  than  75 
circuit  miles,  the  following  formula 
applies: 

|0.2+ (0.8/75 X  transmission  distance)) 

($0.2680  per  kilowatt  of  billing  demand) 
Where: 

the  billing  demand  for  a  short  distance  POI  is 
the  demand  level  specified  in  the  Agreement 
for  such  POI.  and  (he  transmission  distance  is 
the  circuit  miles  between  the  POI  for  a 
generating  resource  of  the  customer  and  a 
designated  Point  of  Delivery  (POD)  serving 
load  of  the  customer.  Short  distance  POI's  are 
determined  by  BPA  after  considering  factors 
in  addition  to  transmission  distance. 

B.  The  Energy  Charge  Shall  Be:  0.91 
mills/kWh  of  billing  energy. 

Section  III.  Billing  Factors 

To  the  extent  that  the  Agreement 
provides  for  the  customer  to  be  billed 
for  transmission  in  excess  of  the 
Transmission  Demand  or  Total 
Transmission  Demand,  as  defined  in  the 
Agreement,  at  the  nonfirm  transmission 
rate  (currently  ET-87),  such 
transmission  service  shall  not  contribute 
to  either  the  Billing  Demand  or  the 
Billing  Energy  for  the  IR  rate  provided 
that  the  customer  requests  such 
treatmment  and  BPA  approves  in 
accordance  with  the  prescribed 
provisions  in  the  Agreement. 

A.  Billing  Demand.  The  billing 
demand  shall  be  the  largest  of: 

1.  The  Transmission  Demand,  except 
under  General  Transmission 
Agreements  where  a  Total  Transmission 
Demand  is  defined: 

2.  The  highest  hourly  Scheduled 
Demand  for  the  month;  or 

3.  The  Ratchet  Demand. 

B.  Billing  Energy.  The  billing  energy 
shall  be  the  monthly  sum  of  scheduled 
kilowatt  hours. 

Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act,  the  Regional 
Preference  Act  (Pub.  L  88-552).  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act. 

The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  provisions 
which  are  attached  to  agreements  or  as 
in  any  of  the  above  acts. 


Schedule  13-87— Southern  Intertie 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  IS-85  and  is 
available  for  all  transmission  on  the 
Southern  (Pacific  Northwest — Pacific 
Southwest)  Intertie. 

Section  II.  Rate 

A.  Nonfirm  Rate.  The  charge  for 
nonfirm  transmission  of  non-BPA  power 
shall  be  1.6  mills/kWh  of  billing  energy. 

B.  Firm  Service.  1.  Firm  Power 
Transmission  Rate.  The  charge  for  firm 
transmission  service  for  firm  power 
sales,  as  determined  by  BPA,  of  Pacific 
Northwest  Scheduling  Utilities  shall  be 
$.825  per  kW  per  month  of  billing 
demand. 

2.  Lost  Opportunity  Rate.  The  charge 
for  firm  transmission  service  for  firm 
transactions  other  than  firm  power  sales 
of  Pacific  Northwest  Scheduling  Utilities 
described  in  Section  II.B.l,  above,  shall 
be  determined  as  specified  below: 

a.  Applicability.  Firm  transmission 
will  only  be  made  available  to 
purchasers  under  this  rate  schedule  who 
have  executed  a  contract  with 
BPA'specifying  use  of  the  Lost 
Opportunity  Rate.  The  following  is  a 
nonexclusive  list  of  transactions  to 
which  the  Lost  Opportunity  Rate  may 
apply: 

(1)  Capacity/energy  and  seasonal 
exchanges; 

(2)  Capacity  sales;  and 

(3)  Transactions  involving 
extraregional  resources  other  than  those 
dedicated  to  Pacific  Northwest  load  (i.e., 
transactions  involving  resources  other 
than  Existing  Pacific  Northwest 
Resources). 

b.  Rate.  The  Lost  Opportunity 
Transmission  Rate  shall  not  be  less  than 
the  Firm  Power  Transmission  Rate 
(Section  ll.B.l,  above)  nor  exceed  BPA's 
Surplus  Power  Contract  Rate  (Schedule 
SP-87)  for  demand  and  energy.  The  rate 
shall  be  determined  and  adjusted  by 
quantifying  the  impact  of  the  transaction 
on  BPA's  net  revenues. 

c.  Implementation  Procedures — Upon 
request,  BPA  shall  provide  the  customer 
for  a  given  transaction  under  this  rate 
schedule  with  preliminary  written 
estimates  of  proposed  charges, 
adjustments  including  considerations  of 
value  to  BPA  of  the  proposed 
arrangement,  and  the  data  underlying 
the  quantification.  BPA  will  provide  for 
up  to  30  days  of  public  comment  on  the 
proposed  quantification  of  the  rate. 
Comments  will  be  accepted  until  close 
of  business  on  the  last  working  day  of 
the  specified  time  period.  Consideration 
of  comments  and  more  current 
information  may  result  in  the  final 


charges  differing  from  the  proposed 
charges.  BPA  shall  notify  all  parties 
requesting  notification  of  the  final 
determination  of  the  Lost  Opportunity 
Rate  applicable  to  the  transaction. 

Section  III.  Billing  Factors 

A.  For  services  under  Section  II.A,  the 
billing  energy  shall  be  the  monthly  sum 
of  the  scheduled  kilowatthours.  plus  the 
monthly  sum  of  kilowatthours  allocated 
but  not  scheduled.  The  amount  of 
allocated  but  not  scheduled  energy  that 
is  subject  to  billing  may  be  reduced 
prorata  by  BPA  due  to  forced  intertie 
outages,  and  other  uncontrollable  forces 
that  may  reduce  intertie  capacity. 

B.  The  billing  demand  shall  be  the 
Transmission  Demand  as  defined  in  the 
Agreement. 

Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act,  the  Regional 
Preference  Act  (Pub.  L.  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act. 

The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  provisions 
which  are  attached  to  agreements  or  as 
in  any  of  the  above  acts. 

Schedule  IN-S7— Northern  Intertie 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  IN-85  and  is 
available  for  all  transmission  on  the 
Northern  Intertie. 

Section  II.  Rate 

The  charge  for  transmission  of  non- 
BPA  power  on  the  Northern  Intertie 
shall  be  1.22  mills/kWh. 

Section  III.  Billing  Factors 

Billing  Energy.  The  billing  energy 
shall  be  the  monthly  sum  of  the 
scheduled  kilowatthours. 

Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act,  the  Regional 
Preference  Act  (Pub.  L  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act. 


ITa^f 
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The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  provisions 
which  are  attached  to  agreements  or  as 
in  any  of  the  above  acts. 

Schedule  IE-87— Eastern  Intertie 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  IE-85  and  is 
available  for  all  nonfirm  transmission  on 
the  Eastern  Intertie. 

Section  II.  Rate 

The  charge  for  transmission  of 
nonfirm  energy  on  the  Eastern  Intertie 
shall  be  2.08  mills/kWh. 

Section  III.  Billing  Factors 

Billing  Energy.  The  billing  energy 
shall  be  the  monthly  sum  of  the 
scheduled  kilowatthours. 

Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act,  the  Regional 
Preference  Act  (Pub.  L.  88-552).  the 
Federal  Columbia  River  Transmission 
System  Act.  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act. 

The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  provisions 
which  are  attached  to  agreements  or  as 
in  any  of  the  above  acts. 

Schedule  ET-87— Energy  Transmission 

Section  I.  Availability 

This  schedule  supersedes  Schedule 
ET-8S.  unless  otherwise  specified  in  the 
Agreement,  with  respect  to  delivery 
using  FCRTS  facilities  other  than  the 
Southern  Intertie,  Eastern  Intertie.  or  the 
Northern  Intertie,  and  is  available  for 
nonfirm  transmission  between  points 
within  the  Pacific  Northwest.  BPA  may 
interrupt  service  which  is  provided 
under  this  rate  schedule. 

Section  II.  Rate 

The  charge  for  such  nonfirm 
transmission  of  non-Federal  electric 
energy  shall  be  1.71  mills/kWh. 

Section  III.  Billing  Factors 

Billing  Energy.  The  billing  energy 
shall  be  the  monthly  sum  of  scheduled 
kilowatthours. 

Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 


Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act.  the  Regional 
Preference  Act  (Pub.  L  88-552),  the 
Federal  Columbia  River  Transmission 
System  Act,  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act. 

The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  provisions 
which  are  attached  to  agreements  or  as 
in  any  of  the  above  acts. 

Schedule  MT-87— Market  Transmission 

Section  I.  Availability 

This  schedule  is  available  for 
transmission  with  respect  to  Western 
Systems  Power  Pool  (WSPP) 
transactions  using  FCRTS  facilities  for 
Transmission  Services  provided  to 
participants  under  the  WSPP  agreement. 

Section  II.  Rate 

The  charge  shall  be  determined  in 
advance  by  BPA.  The  charge  shall  not 
exceed  33  percent  of  the  difference 
between  the  highest  Decremental  Cost 
of  generation  of  the  WSPP  and  the 
lowest  Decremental  Cost  of  generation 
of  the  WSPP  as  determined  by  the 
WSPP  Operating  Committee  during  the 
year  prior  to  the  effective  date  of  the 
WSPP  agreement.  The  Operating 
Committee  may  determine  that  a 
subsequent  redetermination  is 
necessary  based  upon  the  immediately 
preceding  year's  experience.  However, 
the  transmission  chaise  shall  not  be  less 
than  1  mill  per  kilowatthour. 

Section  III.  Billing  Factors 

The  billing  factors  shall  be  specified 
in  advance  by  BPA,  as  to  representing 
the  Transmission  Service  use  or 
reservation. 

Section  IV.  General  Provisions 

Service  provided  under  this 
transmission  rate  schedule  shall  be 
subject  to  the  General  Transmission 
Rate  Schedule  Provisions  and  the 
following  Acts,  as  amended:  the 
Bonneville  Project  Act,  the  Regional 
Preference  Act  (Pub.  L  88-552).  the 
Federal  Columbia  River  Transmission 
System  Act  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act. 

The  meaning  of  terms  used  in  the 
transmission  rate  schedules  shall  be  as 
defined  in  agreements  or  provisions 
which  are  attached  to  agreements  or  as 
in  any  of  the  above  acts. 


General  Transmission  Rate  Schedule 
Provisions 

Section  I.  Adoption  of  Revised 
Transmission  Rate  Schedules  and 
General  Transmission  Rate  Schedule 
Provisions 

A.  Approval  of  Rates.  These  rate 
schedules  and  General  Transmission 
Rate  Schedule  Provisions  (GTRSP)  shall 
become  effective  upon  interim  approval 
or  final  confirmation  and  approval  by 
the  Federal  Energy  Regulatory 
Commission.  BPA  will  request  FERC 
approval  effective  October  1, 1987.  BPA 
is  requesting  that  all  proposed 
Transmission  Rate  Schedules  be 
effective  for  a  period  of  2  years,  from 
October  1, 1987,  through  September  30, 
1989,  with  the  exception  of  the  FPT  87.3 
Schedule,  which  would  be  effective  for  a 
period  of  3  years,  through  September  30, 
1990. 

B.  General  Provisions.  These  1987 
Transmission  Rate  Schedules  and 
associated  GTRSP  supersede  in  their 
entirety  BPA's  1985  Transmission  Rate 
Schedules  and  GTRSP  (which  became 
effective  July  1, 1985)  but  do  not 
supersede  prior  rate  schedules  required 
by  agreement  to  remain  in  force. 

C.  Interpretation.  If  a  provision  in  the 
executed  Agreement  is  in  conflict  with  a 
provision  contained  herein,  the  former 
shall  prevail. 

Section  II.  Billing  Factor  Definitions  and 
Billing  Adjustments 

A.  Billing  Factors.  1.  Scheduled 
Demand.  The  largest  of  hourly  amounts 
wheeled  which  are  scheduled  by  the 
customer  during  the  time  period 
specified  in  the  rate  schedules. 

2.  Metered  Demand.  The  Metered 
Demand  in  kilowatts  shall  be  largest  of 
the  60-minute  clock-hour  integrated 
demands  measured  by  meters  installed 
at  each  POD  during  each  time  period 
specified  in  the  applicable  rate  schedule. 
Such  measurements  shall  be  made  as 
specified  in  the  Agreement.  BPA,  in 
determining  the  Metered  Demand,  will 
exclude  any  abnormal  readings  due  to 
or  resulting  from  (a)  emergencies  or 
breakdowns  on.  or  maintenance  of,  the 
FCRTS;  or  (b)  emergencies  on  the 
customer's  facilities,  provided  that  such 
facilities  have  been  adequately 
maintained  and  prudently  operated  as 
determined  by  BPA.  If  more  than  one 
class  of  power  is  delivered  to  any  POD, 
the  portion  of  the  metered  quantities 
assigned  to  any  class  of  power  shall  be 
as  agreed  to  by  the  parties.  The  amount 
so  assigned  shall  constitute  the  Metered 
Demand  for  such  class  of  power. 

3.  Transmission  Demand.  The  demand 
as  defined  in  the  Agreement. 
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4.  Total  Transmission  Demand.  The 
sum  of  the  transmission  demands  as 
defined  in  the  Agreement. 

5.  Ratchet  Demand  The  maximum 
demand  established  during  the  previous 
11  bilhng  months.  Exception:  If  a 
Transmission  Demand  or  Total 
Transmission  Demand  has  been 
decreased  pursuant  to  the  terms  of  the 
Agreement  during  the  previous  11  billing 
months,  such  decrease  will  be  reflected 
in  determining  the  Ratchet  Demand. 

B.  Billing  Adjustments.  Average 
Power  Factor.  The  adjustment  for 
average  power  factor,  when  specified  in 
a  transmission  rate  schedule  or  in  the 
Agreement,  shall  be  made  in  accordance 
with  the  average  power  factor  section  of 
the  General  Wheeling  Provisions. 

To  maintain  acceptable  operating 
conditions  on  the  Federal  system,  BPA 
may  restrict  deliveries  of  power  at  any 
time  that  the  average  leading  power 
factor  or  average  lagging  power  factor 
for  all  classes  of  power  delivered  to 
such  point  or  to  such  system  is  below  85 
percent. 

Section  III.  Other  Definitions 

Defmitions  of  the  terms  below  shall 
be  applied  to  these  provisions  and  the 
Transmission  Rate  Schedules,  unless 
otherwise  deHned  in  the  Agreement. 

A.  Agreement  An  agreement  between 
BPA  and  a  customer  to  which  these  rate 
schedules  and  provisions  may  be 
applied. 

B.  Decremental  Cost.  As  used  in  the 
MT  rate  schedule,  Decremental  Cost  is 
as  defined  in  the  WSPP  agreement. 

C.  Eastern  Intertie.  The  segment  of  the 
FCRTS  for  which  the  transmission 
facilities  consist  of  the  Townsend- 
Garrison  double-circuit  500  kV 
transmission  hne  segment  including 
related  terminals  at  Garrison. 

D.  Electric  Power.  Electric  peaking 
capacity  (kW)  and/or  electric  energy 
(kWh). 

E.  Entity.  An  owner  of  a  resource 
other  than  a  Scheduling  Utility. 

F.  Existing  Pacific  Northwest 
Resources.  As  used  in  the  IS  rate 
schedule,  existing  PNW  resources  are: 

a.  The  Pacific  Northwest  resources  of 
Scheduling  Utilities  that  were 
operational  on  September  7, 1984; 

b.  The  extraregional  resources  of 
Scheduling  Utilities  dedicated  to  Pacific 
Northwest  load  on  September  7, 1984. 
which  include  pro  rata  portions  of 
Montana  Power  Company's  and  Pacific 
Power  and  Light  Company's  shares  of 
Colstrip  4  based  on  the  ratio  of  their 
regional  loads  to  their  total  loads  and 
the  Idaho  Power  Company's  share  of 
Valmy  2;  and 

c.  TTie  Pacific  Northwest  resources  of 
Pacific  Northwest  Entities  that  were 


operational  on  September  7, 1984,  and 
for  which  a  continuing  relationship  had 
been  established  by  that  date  with  a 
Scheduling  Utility  or  BPA  to  serve 
Pacific  Northwest  load. 

Existing  Pacific  Northwest  Resources 
do  not  include  BPA  resources. 

G.  Firm  Transmission  Service. 
Transmission  service  which  BPA 
provides  for  any  non-BPA  power  except 
for  transmission  service  which  is 
scheduled  as  nonfirm.  If  the  firm  service 
is  provided  pursuant  to  an  Agreement, 
the  terms  of  the  Agreement  may  further 
define  the  service. 

H.  Integrated  Network.  The  segment 
of  the  FCRTS  for  which  the  transmission 
facilities  provide  the  bulk  of 
transmission  of  electric  power  within 
the  Pacific  Northwest,  excluding 
facilities  not  segmented  to  the  network 
in  the  Wholesale  Power  Rate 
Development  Study  used  in  BPA's  rate 
development. 

I.  Main  Grid.  As  used  in  the  FPT  and 
IR  rate  schedules,  that  portion  of  the 
Integrated  Network  with  facilities  rated 
230  kV  and  higher. 

J.  Main  Grid  Distance.  As  used  in  the 
FIT  rate  schedules,  the  distance  in 
airline  miles  on  the  Main  Grid  between 
the  POI  and  the  POD.  multiplied  by  1.15. 

K.  Main  Grid  Interconnection 
Terminal  As  used  in  the  FPT  rate 
schedules,  Main  Grid  terminal  facilities 
that  interconnect  the  FCRTS  with  non- 
BPA  facilities. 

L.  Main  Grid  Miscellaneous  Facilities. 
As  used  in  the  FPT  rate  schedules, 
switching,  transformation,  and  other 
facilities  of  the  Main  Grid  not  included 
in  other  components. 

M.  Main  Grid  Terminal.  As  used  in 
the  FPT  rate  schedules,  the  Main  Grid 
terminal  facilities  located  at  the  sending 
and/or  receiving  end  of  a  line  exclusive 
of  the  Interconnection  terminals. 

N.  Nonfirm  Transmission  Service. 
Interruptible  transmission  service  which 
BPA  may  provide  for  non-BPA  power. 

O.  Northern  Intertie.  The  segment  of 
the  FCRTS  for  which  the  transmission 
facilities  consist  of  two  500  kV  lines 
between  Custer  substation  and  the 
United  States-Canadian  border,  one  500 
kV  line  between  Custer  and  Monroe 
Substations,  and  two  230  kV  lines  from 
Boundary  substation  to  the  United 
States-Canadian  border,  and  the 
associated  substation  facilities. 

P.  Point  of  Integration  (POI). 
Connection  points  between  the  FCRTS 
and  non-BPA  facilities  where  non- 
Federal  power  is  made  available  to  BPA 
for  wheeling. 

Q.  Point  of  Delivery  (POD), 
Connection  points  between  the  FCRTS 
and  non-BPA  facilities  where  non- 


Federal  power  is  delivered  to  a 
customer  by  BPA. 

R.  Scheduling  Utility.  A  utility,  not 
including  BPA,  that  operates  a 
generation  control  area  within  the 
Pacific  Northwest,  and  any  utility  within 
BPA's  generation  control  area  that 
schedules  with  BPA  and  is  designated 
as  a  computed  requirements  customer. 

S.  Secondary  System.  As  used  in  the 
FPT  and  !R  rate  schedules,  that  portion 
of  the  Integrated  Network  facilities  with 
operating  voltage  of  115  kV  or  69  kV. 

T.  Secondary  System  Distance.  As 
used  in  the  FPT  rate  schedules,  the 
number  of  circuit  miles  of  Secondary 
System  transmission  lines  between  the 
secondary  POI  or  the  Main  Grid  and  the 
POD  or  the  lower  voltage  FCRTS 
facilities  which  may  be  used  on  a  use-of- 
facility  basis. 

U.  Secondary  System  Interconnection 
Terminal.  As  used  in  the  FPT  rate 
schedules,  the  terminal  facilities  on  the 
Secondary  System  that  interconnect  the 
FCRTS  with  non-BPA  facilities. 

V.  Secondary  System  Intermediate 
Terminal.  As  used  in  the  FPT  rate 
schedules,  the  first  and  final  terminal 
facilities  in  the  Secondary  System 
transmission  path  exclusive  of  the 
Secondary  System  Interconnection 
terminals. 

W.  Secondary  Transformation.  As 
used  in  the  FPT  rate  schedules, 
transformation  from  Main  Grid  to 
Secondary  System  facilities. 

X.  Southern  Intertie.  The  segment  of 
the  FCRTS  for  which  the  major 
transmission  facilities  consist  of  two  500 
kV  AC  lines  from  John  Day  Substation 
to  the  Oregon-California  border,  a 
portion  of  the  500  kV  AC  line  from 
Buckley  Substation  to  Summer  Lake 
Substation,  and  one  1,000  kV  DC  line 
between  the  Celilo  Substation  and  the 
Oregon-Nevada  border,  and  associated 
substation  facilities. 

Y.  Transmission  Service.  As  used  in 
the  MT  rate  schedule.  Transmission 
Service  is  as  defined  in  the  WSPP 
agreement. 

Section  IV.  Billing  Information 

A.  Payment  of  Bills.  Bills  for 
transmission  service  shall  be  rendered 
monthly  by  BPA.  Failure  to  receive  a  bill 
shall  not  release  the  customer  from 
liability  for  payment.  Bills  for  amounts 
due  of  $50,000  or  more  must  be  paid  by 
direct  wire  transfer  customers  who 
expect  that  their  average  monthly  bill 
will  not  exceed  $50,000  and  who  expect 
special  difficulties  in  meeting  this 
requirement  may  request,  and  BPA  may 
approve,  an  exemption  from  this 
requirement.  Bills  for  amounts  due  BPA 
under  $50,000  may  be  paid  by  direct 
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wire  transfer  or  mailed  to  the  Bonneville 
Power  Administration.  P.O.  Box  6040. 
Portland.  Oregon  97228-6040,  or  to 
another  location  as  directed  by  BPA. 
The  procedures  to  be  followed  in 
making  direct  wire  transfers  will  be 
provided  by  the  Office  of  Financial 
Management  and  updated  as  necessary. 

1.  Computation  of  Bills.  The 
transmission  billing  determinant  is  the 
electric  power  quantified  by  the  method 
specified  in  the  Agreement  or 
Transmission  Rate  Schedule.  Scheduled 
power  or  metered  power  will  be  used. 

The  transmission  customer  shall 
provide  necessary  information  to  BPA 
for  any  computation  required  to 
determine  the  proper  charges  for  use  of 
the  FCRTS,  and  shall  cooperate  with 
BPA  in  the  exchange  of  additional 
information  which  may  be  reasonably 
useful  for  respective  operations. 

Demand  and  energy  billings  for 
transmission  service  under  each 
applicable  rate  schedule  shall  be 
rounded  to  whole  dollar  amounts,  by 
eliminating  any  amount  which  is  less 
than  50  cents  and  increasing  any 
amounts  from  50  cents  through  99  cents 
to  the  next  higher  dollar. 

2.  Estimated  Bills.  At  its  option.  BPA 
may  elect  to  render  an  estimated  bill  to 
be  followed  at  a  subsequent  billing  date 
by  a  final  bill.  The  estimated  bill  shall 
have  the  validity  of  and  be  subject  to 
the  same  payment  provisions  as  a  final 
bill. 

3.  Due  Date.  Bills  shall  be  due  by  close 
of  business  on  the  20th  day  after  the 
date  of  the  bill  (due  date).  Should  the 
20th  day  be  a  Saturday,  Sunday,  or 
holiday  (as  celebrated  by  the  customer], 
the  due  date  shall  be  the  next  following 
business  day. 

4.  Late  Payment.  Bills  not  paid  in  full 
on  or  before  close  of  business  on  the  due 
date  shall  be  subject  to  a  penalty  charge 
of  $25.  In  addition,  an  interest  charge  of 
one-twentieth  percent  (0.05  percent) 
shall  be  applied  each  day  to  the  sum  of 
the  unpaid  amount  and  the  penalty 
charge.  This  interest  charge  shall  be 
assessed  on  a  daily  basis  until  such  time 
as  the  unpaid  amount  and  penalty 
charge  are  paid  in  full. 

Remittances  received  by  mail  will  be 
accepted  without  assessment  of  the 
charges  referred  to  in  the  preceding 
paragraph  provided  the  postmark 
indicates  the  payment  was  mailed  on  or 
before  the  due  date.  Whenever  a  power 
bill  or  a  portion  thereof  remains  unpaid 
subsequent  to  the  due  date  and  after 
giving  30  days  advance  notice  in  writing, 
BPA  may  cancel  the  contract  for  service 
to  the  customer.  However,  such 
cancellation  shall  not  affect  the 
customer's  liability  for  any  charges 


accrued  prior  thereto  under  such 
agreement. 

5.  Disputed  Billings.  In  the  event  of  a 
disputed  billing,  full  payment  shall  be 
rendered  to  BPA  and  the  disputed 
amount  noted.  Disputed  amounts  are 
subject  to  the  late  payment  provisions 
specified  above.  BPA  shall  separately 
account  for  the  disputed  amount.  If  it  is 
determined  that  the  customer  is  entitled 
to  the  disputed  amount,  BPA  shall 
refund  the  disputed  amount  with 
interest,  as  determined  by  BPA's  Ofi"ice 
of  Financial  Management. 

BPA  retains  the  right  to  verify,  in  a 
manner  satisfactory  to  the 
Administrator,  all  data  submitted  to 
BPA  for  use  in  the  calculation  of  BPA's 
rates  and  corresponding  rate 
adjustments.  BPA  also  retains  the  right 
to  deny  eligibility  for  any  BPA  rate  or 
corresponding  rate  adjustment  until  all 
submitted  data  have  been  accepted  by 
BPA  as  complete,  accurate,  and 
appropriate  for  the  rate  or  adjustment 
under  consideration. 

6.  Revised  Bills.  At  its  option,  BPA 
may  render  a  revised  bill.  A  revised  bill 
shall  replace  all  previous  bills  issued  by 
BPA  that  pertain  to  a  specified  customer 
for  a  specified  billing  period  if  the 
amount  of  the  revised  bill  is  less  than 
the  amount  of  the  original  bill.  If  the 
amount  of  the  revision  causes  an 
additional  amount  to  be  due  BPA 
beyond  the  original  bill,  a  revised  bill 
will  be  issued  for  the  difference. 

The  date  of  the  revised  bill  shall  be 
determined  as  follows: 

a.  If  the  amount  of  the  revised  bill  is 
equal  to  or  less  than  the  amount  of  the 
bill  which  it  is  replacing,  the  revised  bill 
shall  have  the  same  date  as  the  replaced 
bill. 

b.  If  the  amount  of  the  revised  bill  is 
greater  than  the  amount  of  the  bill  which 
it  is  replacing,  the  date  of  the  revised 
bill  shall  be  its  date  of  issue. 

IV.  Major  Studies 

BPA  has  prepared  several  analyses 
and  studies  in  the  process  of  developing 
the  transmission  rates  presented  in  this 
notice.  They  are  the  Loads  and 
Resources  Study,  Marginal  Cost 
Analysis,  Revenue  Requirement  Study. 
Segmentation  Study,  Wholesale  Power 
Rate  Development  Study,  and  the 
Transmission  Rate  Design  Study.  The 
Revenue  Requirement  Study,  the 
Segmentation  Study,  the  cost  of  service 
section  of  the  Wholesale  Power  Rate 
Development  Study,  and  the 
Transmission  Rate  Design  Study  have 
the  most  direct  bearing  on  the  rates  filed 
in  this  notice.  Their  relevance  to  ihe 
proposed  transmission  rates  is 
described  below. 


A.  Revenue  Requirement  Study.  The 
Bonneville  Project  Act.  the  Flood 
Control  Act,  the  Transmission  System 
Act,  and  the  Pacific  Northwest  Power 
Act  require  BPA  to  design  rates  that  are 
projected  to  return  revenues  sufficient  to 
recover  the  cost  of  producing,  acquiring, 
conserving,  and  transmitting  the  electric 
power  that  BPA  markets,  and  to  recover 
the  cost  of  transmission  and  generation 
facilities.  The  Revenue  Requirement 
Study  also  includes  a  determination  of 
whether  current  rates  will  produce 
enough  revenue  to  satisfy  BPA's 
repayment  obligation. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  set  forth  a 
number  of  requirements  that  would 
enable  the  FERC  to  fulfill  its  obligations 
under  the  Pacific  Northwest  Power  Act. 
49  FERC  4130.  BPA  is  required  to 
establish  transmission  rates  that  provide 
an  equitable  allocation  of  the  costs  of 
the  Federal  transmission  system 
between  Federal  and  non-Federal  power 
using  the  system.  In  addition,  BPA  is 
required  to  develop  separate  repayment 
studies  for  the  generation  and 
transmission  portions  of  the  FCRPS.  The 
1987  initial  Revenue  Requirement  Study 
incorporates  separate  repayment  studies 
for  the  generation  and  transmission 
components  of  the  FCRPS  for  FY  1988 
and  FY  1989.  The  Revenue  Requirement 
Study  for  the  1987  initial  rate  proposal  is 
based  on  revenue  and  cost  estimates  for 
FY  1988  and  FY  1989.  In  order  to  meet  its 
fiscal  responsibilities,  BPA's  Revenue 
Requirement  Study  reflects  actual 
amortization  and  interest  payments  paid 
through  September  30. 1985.  In  addition, 
it  reflects  all  FCRPS  obligalions 
pursuant  to  the  Pacific  P^thwest  Power 
Act,  including  exchange  costs. 

BPA's  total  revenue  requirement  is 
determined  within  the  Revenue 
Requirement  Study.  The  study  used  for 
this  proposal  demonstrates  that,  for  the 
two  test  years  FY  1988  and  FY  1989,  the 
revenue  requirements  are  projected  to 
be  $3.05  and  $3.11  billion  respectively. 

All  expenses  and  obligations  to  be 
recovered  through  FCRPS  rates  must  be 
functionalized  between  generation  and 
transmission.  The  various  methods  for 
functionalization  include  the  use  of  the 
Direction  of  Effort  Study,  specific 
identification,  and  the  general 
application  of  constructive  associations. 
The  results  of  this  process  are  then  used 
to  construct  the  separate  generation  and 
transmission  revenue  requirements  used 
in  the  rate  proposals. 

The  Revenue  Requirement  Study  also 
includes  the  Repayment  Study  which 
demonstrates  the  adequacy  of  the 
proposed  revenues  necessary  to  recover 
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all  the  cost  of  the  FCRPS  over  the 
repayment  period. 

B.  Segmentation  Study.  BPA  operates 
and  maintains  the  Federal  Columbia 
River  Transmission  System  (FCRTS)  in 
order  to  provide  various  transmission 
services  throughout  the  region.  Because 
most  services  do  not  require  the  use  of 
the  entire  system,  the  FCRTS  is  divided 
into  nine  segments,  each  providing  a 
distinct  type  of  service.  The  nine 
segments  are:  integrated  network; 
Pacific  Northwest-Southwest  (Southern) 
Intertie;  Northern  Intertie:  Eastern 
Intertie;  generation  integration:  fringe 
area:  and  delivery  segments  for  public 
agency,  direct-service  industrial,  and 
investor-owned  utility  customers. 

The  Segmentation  Study  categorizes 
the  facilities  of  the  FCRTS  according  to 
the  types  of  services  they  provide, 
thereby  identifying  the  associated  costs 
of  these  services.  This  provides  the 
basis  for  segmenting  the  projected 
transmission  expenses  used  in  BPA's 
rate  proposals.  The  results  of  the  study 
include  the  historical  and  projected 
investment  amount  and  the  average  of 
the  last  three  years'  operations  and 
maintenance  expenses.  In  addition,  the 
facilities  of  the  integrated  network  are 
similarly  divided  among  distinct 
services. 

This  division  of  the  FCRTS  according 
to  specific  services  is  essential  to  the 
equitable  allocation  of  transmission 
costs  between  Federal  and  non-Federal 
customers  using  the  system. 

C.  Wholesale  Power  Rate 
Development  Study.  The  Wholesale 
Power  Rate  Development  Study 
(WPRDS)  combines  the  Cost  of  Service 
Analysis  and  the  Wholesale  Power  Rate 
Design  Study  used  in  previous  rate 
filings.  The  first  section  of  the  WPRDS 
performs  all  the  steps  in  the  rate 
development  process  previously 
performed  in  the  Cost  of  Service 
Analysis.  The  second  section  performs 
all  the  steps  in  the  rate  development 
process  previously  performed  in  the 
Wholesale  Power  Rate  Design  Study. 
The  Wholesale  Power  Rate  Design 
Study  section  does  not  directly  relate  to 
the  development  of  transmission  rates. 

Cost  of  Service  Analysis.  The  cost  of 
service  section  of  the  Wholesale  Power 
Rate  Development  Study  apportions 
BPA's  test  year  revenue  requirement  to 
customer  classes  based  on  the  use  of 
specific  types  of  service  by  each 
customer  class.  The  results  of  the 
Revenue  Requirement  and  Segmentation 
Studies  are  used  in  the  cost  of  service 
study  to  determine  the  costs  of 
providing  such  services  to  BPA's 
customers.  The  cost  of  service  study 
further  identifies  transmission  costs  of 
specific  types  of  service  by 


classification  and  allocation  as 
described  below. 

Classification.  BPA  classifies  costs  to 
the  energy  and  capacity  components  of 
electric  power.  In  this  rate  filing, 
generation  costs  are  uniformly  classified 
with  80  percent  of  the  generation  costs 
to  energy  and  20  percent  to  capacity. 
This  uniform  classification  adopted  for 
the  cost  of  service  study  is  tiased  on  the 
results  of  BPA's  Marginal  Cost  Analysis 
and  reflects  the  relative  costs  of 
acquiring  additional  energy  and 
capacity  resources  in  both  the  long  and 
the  short  run.  Transmission  costs  are 
classified  entirely  to  capacity. 

Allocation.  The  final  major  step  in  the 
cost  of  service  study  is  to  allocate  the 
functionalized,  segmented,  and 
classified  costs  to  customer  classes. 

Costs  are  allocated  to  classes  of 
service  on  the  basis  of  the  relative  use 
of  services.  Energy  costs  are  allocated  to 
customer  classes  on  the  basis  of  relative 
kilowatthour  use  by  each  class  and  on 
the  proportion  of  total  load  placed  on 
each  resource  pool  by  that  class.  The 
measure  used  for  allocating  peaking 
capacity  costs  is  the  coincidental  peak 
megawatt.  Coincidental  peak  loads 
measure  the  contribution  of  each 
customer  class's  load  to  system  peak 
loads.  Because  the  power  system  is 
constructed  to  meet  coincidental  peak 
loads,  the  coincidental  peak  megawatt 
(rather  than  the  customer's  monthly 
:  peak  load)  is  used  as  a  basis  for 
allocating  the  costs  of  generation  and 
transmission  capacity. 

Costs  of  the  nine  Federal  transmission 
system  segments  and  exchange  costs 
functionalized  to  transmission  are 
allocated  on  the  basis  of  coincidental 
peak  megawatts  that  are  not  seasonally 
differentiated.  Costs  are  allocated  to 
customer  classes  on  the  basis  of  deemed 
use  of  the  transmission  system  by  power 
customers  and  on  the  basis  of  actual  use 
of  the  transmission  system  by  wheeling 
(non-Federal  transmission)  customers. 
The  cost  of  service  is  the  principal 
mechanism  used  to  equitably  allocate 
costs  between  Federal  and  non-Federal 
power  utilizing  the  FCRTS. 

D.  Transmission  Rate  Design  Study.  1. 
Transmission  System  Revenue 
Requirement  Adjustment.  Prior  to  the 
design  of  transmission  rates,  the 
WPRDS-derived  network  wheeling  (IR 
and  FPT)  revenue  requirement  must  be 
adjusted  to  account  for  revenue  in 
excess  of  allocated  costs.  Revenue 
received  from  the  ET-87  and  the 
Nonfirm  Energy  (NF-87)  rates  are 
credited  against  the  allocated  costs  of 
wheeling  service  derived  in  the  WPRDS. 
The  credit  from  the  NF-87  rate  is 
functionalized  between  generation  and 
transmission  by  considering  the 


transmission  portion  of  the  rate  as  the 
average  cost  per  kilowatthour  of 
transmitting  energy  for  wholesale  power 
services.  The  transmission  credit  is 
obtained  by  multiplying  this  average 
cost  by  the  estimated  nonfirm  energy 
sales.  It  is  then  divided  among  those 
segments  of  the  transmission  system 
which  carry  nonfirm  energy  sales, 
except  the  three  interties,  in  proportion 
to  their  allocated  costs.  The  anticipated 
revenue  associated  with  the  ET-87  rates 
is  credited  against  Network  costs. 

2.  Proposed  Wheeling  Rate  Schedules, 
a.  Formula  Power  Transmission  (FPT). 
The  FPT-87  rate  schedule  is  available 
for  the  firm  wheeling  of  power.  The  form 
of  this  rate  includes  a  distance  or 
mileage  component  for  transmission 
lines  and  various  transformation  and 
terminal  charges.  The  FPT  rate  form  is 
designed  to  reflect  a  wheeling  formula 
which  has  been  prescribed  historically 
by  contract  provisions. 

In  the  design  of  the  FPT-87  rate,  the 
first  step  is  to  quantify  costs  for  the 
specific  types  of  transmission  facilities 
treated  in  the  rate  components. 
Estimates  of  the  use  of  these  facilities 
are  determined  from  a  power  flow  of  the 
projected  peak  load  period  for  the  test 
year.  The  power  flow  study  assumes 
certain  resource  and  load  conditions 
that  BPA  believes  are  reasonable  for 
normal  hydro  conditions.  Unit  costs  for 
the  FPT  rate  components  are  derived  by 
dividing  facility  cost  by  power  flow 
facility  use. 

b.  Integration  of  Resources  (IR).  The 
IR-67  rale  is  a  flexible  transmission 
service  designed  to  reflect  BPA's 
postage-stamp  pricing  policy.  The  IR 
service  does  not  recognize  specific 
contract  paths,  but  rather  provides 
access  to  all  FCRTS  facilities  contained 
in  the  definitions  of  Main  Grid  and 
Secondary  System. 

The  IR-87  rate  is  calculated  by 
dividing  the  adjusted  revenue 
requirement  for  the  class  into  two  equal 
parts  to  reflect  a  50-50  classification  of 
costs  to  capacity  and  energy.  The 
quotient  of  these  costs  and  the 
appropriate  billing  determinant 
(contract  demand  for  capacity-related 
costs;  total  energy  usage  for  energy) 
yields  the  rates. 

As  in  the  IR-85  rate  a  short-distance 
discount  formula  is  retained  in  the 
proposed  IR-87  rate.  Utilities  have  a 
choice  of  either  the  FPT  rate  schedule  or 
the  IR-87  rate  schedule  as  the  only  rate 
to  apply  to  all  of  their  firm  wheeling 
needs  over  Main  Grid  and  Secondary 
System  facilities  of  the  FCRTS.  except 
as  otherwise  agreed  by  BPA.  Utilities 
may  choose  the  rate  schedule  which 
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yields  the  lower  total  charge  for 
transmission  service. 

c.  Incidental  Energy  Transmission 
(ET),  Intertie  (IN,  IE.  IS)  Transmission, 
and  Market  Transmission  (MT).  For  this 
rate  filing,  rate  schedules  are  again 
offered  on  the  Northern  and  Southern 
Interties  which  apply  to  all  wheeled 
power  on  these  segments  whatever  the 
characteristics  of  the  power.  The  IE  rate 
schedule  applies  only  to  nonfirm  energy 
wheeled  on  the  Eastern  Intertie.  The  ET 
rate  will  be  limited  to  intraregional 
FCRTS  facilities  excluding  the  interties. 

The  schedule  for  Energy  Transmission 
(ET-87)  class  of  service  is  not  allocated 
costs  in  the  WPRDS.  Accordingly  it  is 
necessary  to  determine  the  level  of  the 
rate  by  other  means.  The  ET-87  rate  is 
designed  to  approximate  the  rate  level 
of  firm  wheeling  charges  on  the  network 
by  dividing  the  WPRDS  revenue 
requirement  for  the  firm  wheeling  class 
by  expected  energy  usage  of  firm 
wheeling  on  the  system. 


For  the  1987  transmission  rate 
proposal.  BPA  is  proposing  to 
restructure  the  Southern  Intertie  rates. 
The  proposed  IS-87  rate  consists  of 
three  parts:  (1)  A  mills  per  kilowatthour 
rate  applicable  to  nonfirm  use  or  hourly 
reservation  of  intertie  capacity;  (2)  a  $ 
per  kW  average  cost-based  rate  for  firm 
use,  assured  delivery;  and  (3)  a  charge 
to  be  determined,  based  on  the  impact 
to  BPA  net  revenues  for  allowing 
wheeling  service.  This  latter  charge 
applies  to  a  variety  of  transactions 
including  firm  use  for  capacity/energy 
and  seasonal  exchanges,  and  for 
transactions  involving  extraregional 
resources. 

The  Northern  Intertie  (IN-e7)  rate 
schedule  is  calculated  by  dividing 
segment  costs  by  projected  wheeling 
energy. 

The  Eastern  Intertie  (IE-87)  rate  is 
developed  by  dividing  total  costs  by 
Colstrip  demands  assuming  a  70  percent 
plant  factor.  Any  revenues  from  this  rate 


are  credited  against  the  revenue 
requirement  from  firm  wheeling  over  the 
Eastern  Intertie  pursuant  to  the 
Townsend-Garrison  Transmission 
(TGT-1)  rate  schedule. 

BPA  is  proposing  a  new  rate  schedule 
in  the  1987  transmission  rate  proposal 
called  Market  Transmission  (MT-87). 
This  rate  schedule  was  developed  for 
use  among  Western  Systems  Power  Pool 
(WSPP)  participants  and  has  a  flexible 
service  charge  with  a  ceiling,  initially  of 
33  mills/kWh,  and  a  floor  of  1  mill  per 
kilowatthour. 

Other  Studies.  An  environmental 
assessment  documenting  the 
environmental  impacts  of  the  proposed 
rates  and  alternatives  will  be  available. 

Issued  in  Portland,  Oregon.  December  10. 
1986. 

Robert  E.  Ratdiffe, 

Acting  Administrator 

(FR  Doc.  86-28899  Filed  12-2»-88:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptteric 
Administration 

SO  CFR  Part  216 
(Docfccl  No.  5021»4214] 

Nortti  Pacific  Fur  Seal— Prtttilof  Island 
Population;  Designation  as  Depleted 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Proposed  rule;  notice  of 
meeting. 

summary:  The  NMFS  proposes  to 
designate  the  Pribilof  Island  population 
of  North  Pacific  fur  seals  as  depleted 
under  the  Marine  Mammal  Protection 
Act  (MMPA).  This  action  is  required  by 
the  MMPA  when  a  species  or  population 
stock  falls  below  its  optimum 
sustainable  population  (OSP).  Since  the 
current  Pribilof  Island  population  of 
North  Pacific  fur  seals  is  below  50 
percent  of  the  population  levels 
observed  in  the  1940s  and  early  19508, 
this  population  is  believed  to  be  below  a 
level  which  can  maintain  maximum  net 
productivity,  the  lower  bound  of  the 
OSP  range.  If  this  population  stock  is 
designated  as  depleted,  the  MMPA 
requires  that  certain  additional 
restrictions  on  taking  and  importation 
be  apphed. 

DATES:  Comments  must  be  submitted  on 
or  before  February  6, 1987;  public 
meeting,  January  21, 1987, 10  a.m.; 
requests  to  present  oral  comments  must 
be  received  on  or  before  January  13, 
1987. 

ADDRESSES:  Written  comments  and 
requests  to  present  oral  comments  may 
be  mailed  to  Mr.  Robert  B.  Brumsted, 
Acting  Director,  Office  of  Protected 
Species  and  Habitat  Conservation.  F/ 
M4,  NMFS,  Washington,  DC  20235;  the 
meeting  %vill  be  held  in  Room  C117, 
Federal  Building,  701  C  Street. 
Anchorage,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  202-673-5351.  or 
Michael  Gosliner,  202-673-520a 
SUPPLEMENTARY  INFORMATION: 
Background 

A  Status  Revie^f  the  North  Pacific 
Fur  Seal  [Callorhtnus  ursinus)  on  the 
Pribilof  Island^Alaska,  was  prepared  in 
response  to  a  petition  by  the  Humane 
Society  of  the  United  States  to  add  the 
North  Pacific  fur  seal  to  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife, 
according  to  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1543). 
A  notice  of  the  NMFS  determination  not 
to  hst  the  fur  seal  as  a  threatened 


species,  incorporating  the  complete  text 
of  the  Status  Review  for  the  Pribilof 
Island  population,  was  published  in  the 
Federal  Register  on  March  6, 1985  (50  FR 
9232).  The  denial  of  the  ESA  petition 
was  based  on  a  number  of  factors, 
including  the  size  of  the  species 
population.  However,  conclusions 
regarding  the  statiis  of  the  Pribilof 
Island  population  indicated  that  it  is 
probably  below  50  percent  of  its 
carrying  capacity  based  on  a 
comparison  of  current  population  levels 
and  those  observed  in  the  19408  and 
early  19508. 

Carrying  capacity  is  the  number  of 
animals  that  a  given  ecosystem  can 
support  in  terms  of  food  availability, 
space  requirements,  and  other  factors. 
Carrying  capacity  can  change  if  one  or 
more  of  the  environmental  factors  on 
which  the  population  depends  also 
changes.  In  the  case  of  the  Pribilof 
Island  population  of  North  Pacific  fur 
seals,  however,  the  Status  Review 
concludes  that  the  carrying  capacity  of 
the  Bering  Sea  and  North  Pacific  Ocean 
for  fur  seals  has  probably  not  changed 
significantly  since  peak  numbers  of 
animals  were  observed  during  the 
19408-19508. 

Carrying  capacity  is  the  upper  bound 
of  a  range  of  population  levels  known  as 
Optimum  Sustainable  Population  (OSP). 
When  consistent  with  its  objective  of 
maintaining  the  health  and  stability  of 
the  marine  environment,  the  goal  of  the 
Marine  Mammal  Protection  Act  of  1972 
(MMPA),  16  U.S.C.  1361-1407,  is  the 
maintenance  of  OSP  for  marine 
mammals.  OSP  as  defined  at  50  CFR 
216.3  is  a  range  of  population  levels  bom 
the  largest  supportable  within  the 
ecosystem  (carrying  capacity)  to  the 
population  level  that  results  in 
maximum  net  productivity  (MNP).  MNP 
is  the  greatest  net  annual  increment  in 
population  numbers  or  biomass  resulting 
fi^m  additions  to  the  population  due  to 
reproduction  and  growth,  less  losses  due 
to  natural  mortality  (See  41  FR  55536, 
December  21, 1976). 

The  Status  Review  found  that  the 
population  size  of  North  Pacific  fur  seals 
at  which  maximum  productivity  would 
occur  is  approximately  60  percent  of  the 
carrying  capacity.  Since  the  Pribilof 
Island  population  is  at  less  than  50 
percent  of  carrying  capacity,  it  falls 
below  the  lower  bound  of  OSP,  and  is, 
by  definition,  depleted.  The  MMPA 
defines  "depletion"  to  mean,  among 
other  things,  "any  case  in  which  the 
Secretary  (of  Commerce],  after 
consultation  with  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
established  under  .  .  .  this  Act. 
determines  that  a  species  or  population 


stock  is  below  its  optimum  sustainable 
population  .  .  .  ."  The  Marine  Mammal 
Commission  (MMC)  provided  a  formal 
recommendation  to  designate  the 
Pribilof  Island  population  of  North 
Pacific  fur  seals  as  depleted  under  the 
MMPA. 

Once  a  species  or  population  stock 
has  been  designated  as  depleted, 
takings  from  that  population  are 
permitted  only  by  Alaskan  Natives  for 
subsistence  and  handicraft  purposes,  for 
research  purposes,  and  small  incidental 
takes  may  be  authorized  under  certain 
circumstances.  In  addition,  the  following 
MMPA  restrictions  apply:  A  depleted 
species  or  population  stock  is  not 
eligible  for  a  waiver  of  the  moratorium 
on  taking  and  importation,  16  U.S.C. 
1371(a)(3)(A);  it  may  not  be  taken  or 
imported  for  public  display  purposes 
and  no  taking  may  be  permitted  in  the 
course  of  commercial  fishing  operations, 
16  U.S.C.  1371(a)(3)(B):  it  may  not  be 
taken  pursuant  to  the  small  take 
exemption  of  section  101(a)(4),  16  U.S.C. 
1371(a)(4);  however.  Pub.  L  99-659, 
signed  November  14, 1986,  extends  the 
coverage  of  section  101(a)(5),  16  U.S.C. 
1371(a)(5),  to  depleted  species  such  that 
small  incidental  takes  of  such  species  or 
population  stocks  can  be  authorized  for 
specified  activities  other  than 
commercial  fishing;  and  regulatory 
restrictions  under  the  MMPA  may  be 
imposed  on  the  taking  of  the  species  or 
stock  by  Alaskan  Natives,  16  U.S.C. 
1371(b).  In  the  case  of  the  Pribilof  Island 
population  of  fur  seals,  subsistence 
regulations  have  already  been  issued 
imder  the  authority  of  the  Fur  Seal  Act 
of  1966,  as  amended  (FSA)  (16  U.S.C.     - 
1151  et  seq.)  (See  51  FR  24828,  July  9, 
1986).  Thus,  the  NMFS  does  not 
contemplate  further  rulemaking 
regarding  native  taking  of  fur  seals  as  a 
consequence  of  a  possible  depletion 
designation. 

Data  collected  by  the  NMFS  this 
decade  suggest  that  the  number  of  fur 
seals  taken  in  fishing  operations  in  the 
North  Pacific  is  insignificant  (perhaps 
less  than  50  per  year  based  on  observer 
reports  including  those  taken  in  the 
Japanese  high  seas  mothership  salmon 
driftnet  fishery,  which  may  be  from  a 
different  population),  relative  to  the 
total  fur  seal  population  on  the  Pribilof 
Islands  (about  800,000).  Once  the 
Pribilof  Island  population  is  designated 
as  depleted,  however,  no  further  permits 
can  be  granted  to  allow  incidental  takes. 
Thus,  any  incidental  take  of  fur  seals 
from  the  Pribilof  Islands  during  the 
course  of  commercial  fishing  operation! 
will  result  in  a  violation  of  the  MMPA. 
Assuming  all  reasonable  efforts  are 
made  to  avoid  taking  a  depleted  species. 
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and  that  annual  takes  remain  at 
insignificant  levels,  no  serious  adverse 
impacts  are  expected  on  foreign  or 
domestic  fishing  fleets. 

Until  1985,  management  of  fur  seals 
fell  only  partially  within  the  purview  of 
the  MMPA  by  virtue  of  section  113. 
Section  113  provides  that  the  MMPA 
shall  not  be  considered  to  contravene 
the  provisions  of  any  existing 
international  treaty  or  convention  and 
its  implementing  legislation  which 
applies  to  the  taking  of  marine 
mammals.  The  exception  created  by 
section  113  of  the  MMPA  cleariy 
covered  the  Interim  Convention  on 
Conservation  of  North  Pacific  Fur  Seals 
of  1957  and  ensured  that  the 
Convention,  and  the  FSA  sections  that 
implement  the  Convention,  superseded 
,     application  of  the  MMPA.  These  views 
received  judicial  approval  in 
International  Fund  for  Animal  Welfare 
v.  Baldrige  (D.D.C.  Civ.  Action  No.  8+- 
1838  Order  of  the  Court  dated  June  28, 
1984).  Judge  Gesell  found  that  the  fur 
seal  population  was  below  its  OSP  level, 
but  that  the  commercial  harvest  was  not 
barred  by  the  MMPA's  moratorium  on 
taking  as  long  as  the  Convention 
remained  in  force. 

From  1957  through  1984,  a  commercial 
harvest  of  fur  seals  on  the  Pribilof 
Islands  was  conducted  under  the 
authority  of  the  Convention.  The 
Convention  came  into  force  on  October 
14, 1957,  and  was  extended  in  1963, 1969, 
1976,  and  1980.  Under  the  terms  of  the 
1980  extension,  the  Convention  expired 
on  October  14. 1984.  On  October  12, 

1984,  the  United  States,  Canada,  Japan, 
and  the  Soviet  Union  signed  a  Protocol 
that,  upon  acceptance  by  all  four 
nations,  would  have  extended  the 
Convention  until  October  13, 1988. 
Japan,  Canada,  and  the  Soviet  Union 
ratified  the  1984  Protocol.  On  March  20, 

1985,  the  President  transmitted  the 
Protocol  to  the  Senate,  requesting  its 
advice  and  consent.  Ohi  June  13, 1985,  a 
hearing  was  held  on  the  Protocol  before 
the  Senate  Committee  on  Foreign 
Relations,  but  no  final  action  has  yet 
been  taken. 

In  consultation  with  the  Departments 
of  State  and  Justice,  and  the  MMC. 
NOAA  determined  that  no  commercial 
harvest  could  be  conducted  under 
existing  domestic  law,  absent  Senate 
ratification  of  the  Protocol  extending  the 
Convention  or  provisional  application  of 
the  Protocol.  Accordingly,  on  July  8, 1985 
(50  FR  27914),  the  NMFS  issued  an 
emergency  interim  rule  to  govern 
subsistence  taking  of  North  Pacific  fur 
seals  for  the  1985  season  under  the 
authority  of  section  105(a)  of  the  FSA. 
The  purpose  of  the  interim  rule  was  to 


limit  the  take  of  seals  to  a  level 
providing  for  the  legitimate  subsistence 
needs  of  the  Pribilovians  and  to  restrict 
taking  by  sex,  age,  and  season  for  herd 
management  purposes.  A  permanent 
subsistence  rule  was  proposed  on  May 
15, 1986  (51  FR  17896),  and  a  final  rule 
was  published  on  July  9, 1988  (51  FR 
24828). 

During  consideration  of  the 
subsistence  harvest  regulations,  a 
number  of  issues  were  raised  concerning 
the  OSP  of  the  fur  seals.  In  the  preamble 
to  the  1985  rule,  the  NMFS  summarized 
the  findings  of  the  March  6, 1985  Status 
Review  concerning  OSP,  and  requested 
comments  on  and  any  additional  data 
relevant  to  the  issue  of  depletion  for  the 
North  Pacific  fur  seal.  At  that  time  the 
MMC  provided  its  formal 
recommendation  to  designate  the 
Pribilof  Island  population  of  North 
Pacific  fur  seals  as  depleted  under  the 
MMPA.  Four  other  commenters  on  the 
rule  also  requested  a  finding  of 
depletion.  Since  a  finding  of  depletion  is 
a  condition  precedent  to  regulation  of  a 
subsistence  harvest  under  the  MMPA 
but  not  under  the  FSA,  the  NMFS  chose 
not  to  make  such  a  finding  part  of  its 
1986  proposed  rulemaking,  under  section 
105(a)  of  the  FSA,  and  to  address  the 
issue  independendy.  As  noted  by  the 
MMC  in  comments  on  the  interim  rule, 
the  designation  of  depletion  carries  with 
it  certain  restrictions  which  may  affect 
the  interests  of  private  parties  and  other 
Federal  and  state  agencies.  Interested 
parties  should  therefore  be  provided  an 
opportunity  to  review  and  comment  on 
any  proposed  designation  as  an  issue 
separate  frx>m  any  proposed  subsistence 
rules. 

When  the  proposed  permanent  rule  on 
Subsistence  Taking  of  North  Pacific  Fur 
Seals  (51  FR  17888)  was  published  on 
May  15, 1986,  the  NMFS  indicated  that 
any  designation  of  depletion  for  fur 
seals  would  follow  separate  notice-and- 
comment  rulemaking  procedures.  The 
use  of  informal  rulemaking  to  designate 
a  species  as  depleted  is  consistent  with 
past  practice.  The  Hawaiian  monk  seal 
[Monachus  schauinslandi]  and  the 
bowhead  whale  [Balaena  myaticetus) 
were  declared  depleted  through  informal 
rulemaking  after  30-day  conunent 
periods  (see  41  FR  24393  and  41  FR 
30120  for  Hawaiian  monk  seals  and  42 
FR  29946  and  42  FR  60149  for  bowhead 
whales).  Support  for  using  informal 
rulemalung  can  be  found  in  Section  102 
of  the  MMPA.  For  example,  section 
102(d)  provides  that  section  102  (b)  and 
(c)  prohibitions  on  importation  shall  not 
apply  to  items  imported  into  the  United 
States  "before  the  date  on  which  the 
Secretary  publishes  notice  in  the  Federal 


Regbter  of  his  proposed  rulemaking 
with  respect  to  the  designation  of  the 
species  or  stock  concerned  as  depleted 
.  .  ."  16  UAC  1372(d).  The  use  of 
infonnal  rulemaking  to  make  a  depletion 
designation  is  supported  by 
recommendation  of  the  MMC. 

Following  publication  of  the  proposed 
permanent  rule  on  Subsistence  Taking 
of  North  Pacific  Fur  Seals,  the  MMC 
repeated  its  request  that  the  Pribilof 
Island  population  be  designated  as 
depleted.  The  U.S.  Fish  and  WUdlife 
Service  and  the  Center  for 
Environmental  Education  also 
recommended  a  finding  of  depletion. 
The  MMC  stated  its  position  that  the 
designation  of  fur  seals  in  this  instance 
is  mandatory  and  not  optional  since  the 
population  is  below  its  OSP.  TTie  State 
of  Alaska  also  addressed  the  depletion 
issue  in  its  comments  on  the  proposed 
rule.  The  Alaska  Governor's  Office 
urged  a  very  careful  and  thorough 
review  of  all  available  scientific  data 
before  any  proposal  is  made  on  this 
issue.  The  State  further  commented  that 
"miscalculations  about  fur  seals  will 
have  serious  ramifications  for 
management  of  other  resources  and  for 
the  Pribilof  Islanders."  The  State 
questioned  whether  or  not  population 
levels  attained  during  the  1940s  and 
early  1950s  reflect  the  actiial  long-term 
carrying  capacity  of  the  environment  for 
fur  seals,  and  whether  or  not  the  annual 
rate  of  decline  is  actually  as  high  as 
reported. 

In  the  preamble  to  the  final  permanent 
rule  (51  FR  24833)  the  NMFS  responded 
to  comments  on  depletion  by  stating  its 
intention  to  propose  a  separate  rule 
designating  the  Pribilof  Island 
popuJation  as  depleted.  The  preamble  to 
this  rule  would  contain  summaries  of  all 
pertinent  scientific  information  for 
thorough  public  review  and  discussion 
prior  to  a  final  decision  on  the  depletion 
designation. 

During  the  final  drafting  stage  of  the 
proposed  rule,  the  NMFS  received  two 
petitions,  requesting  rulemaking  to 
designate  the  Pribilof  Island  population 
of  North  Pacific  fur  seals  as  depleted 
under  the  MMPA.  from  the  following 
individuals: 

(1)  Donald  C.  Mitchell,  on  behalf  of 
the  Kokechik  and  Qaluyaat  Fishermen's 
Associations,  representing  Yup'ik 
Eskimo  conunercial  and  subsistence 
fishermen,  dated  October  24, 1986;  and 

(2)  Roger  E.  McManus,  on  behalf  of 
the  Center  for  Environmental  Education, 
dated  October  30, 1986. 

Copies  of  these  petitions  may  be 
obtained  by  writing  to  the  address  listed 
above. 


BEST  COPY  AVAILABLE 


47158  Fwtoral  lUgbter  /  Vol.  81.  No.  2«  /  Tuesday.  DeG«mber  30.  1986  /  Proposed  Rules 


Interest  has  been  expressed  by 
Alaskan  Nabve  groups  and  some 
Congressiooal  offices  in  a  public 
meeting  in  Alaska  on  the  proposed  rule. 
Accort^ngly,  the  h4K1FS  is  announcing  a 
meeting,  on  the  date  and  at  the  address 
listed  above,  to  accept  oral  coounents 
and  to  answer  any  questions  concerning 
the  proposed  rule. 

Populatioo  Status 

The  general  biology  of  the  North 
PaciHc  (or  northern)  fur  seal 
{Calhrhinus  ursinus)  is  described  in 
Fiscus  (1978),  Lander  (1979),  and  Fowler 
(in  press  (c)).  In  the  eastern  North 
Pacific  most  of  the  fur  seal  population 
breeds  on  the  Pribilof  Islands,  located  in 
the  eastern  Bering  Sea.  Irjformation  on 
the  distribution  of  fur  seals  may  be 
found  in  Kajimura  (1904),  Fiscus  (1978). 
and  Bigg  (1982). 

Each  spring,  fur  seals  return  to  their 
breeding  island  from  pelagic  winter 
foraging  grounds.  Adult  males  arrive 
first  and  establish  territories  on  the 
breeding  rookeries.  Pregnant  females 
begin  arriving  in  }une  and  most  pupping 
occurs  in  early  JuJy.  Pups  and  older 
animals  leave  the  islands  in  early 
November.  The  early  winter  migration 
takes  them  to  the  coasts  of  British 
Columbia,  Washington.  Oregon,  and 
California.  Older  males  appear  to 
remain  in  the  northern  part  of  the  range, 
while  young  males  snd  females  of  all 
ages  spend  the  winter  feeding  in  the 
southern  part.  The  northward  migration 
begins  in  March  to  bring  the  animals 
back  to  the  breeding  colonies  on  the 
Pribilof  Islands  where  the  annoal  cycle 
is  repeated. 

Females  generally  begin  giving  birth 
to  pups  at  about  5  to  6  years.  Peak 
reproductive  activity  occurs  between  7 
to  14  years.  The  pregnancy  rate  of  adult 
females  is  between  60  and  80  percent 
depending  on  age.  Males  reach  peak 
reproductive  activity  at  about  9  or  la 
Fur  seals  from  the  Pribilof  Islands  feed 
in  the  vicinity  of  the  islands  during  the 
breeding  season  and  throughout  their 
range  during  winter.  Pur  seals  feed  on  a 
wide  range  of  different  fish  and 
cephalopod  species  of  about  20  to  30  cm 
in  length.  They  are  opportunistic 
feeders,  and  the  composition  of  the  diet 
appears  to  depend  very  heavily  on  the 
composition  of  suitably-sized  forage 
species  available  (Kaiimura  1984). 

Research  conducted  on  the  Pribilof      *, 
Island  population  of  the  North  Pacific 
fur  seal  prior  to  the  mid-1960s  is 
reviewed  by  Scheffer,  Fiscus,  and  Todd 
(1964).  Research  and  management  since 
the  1960s  are  documented  in  Roppel 
(1984).  Additional  information  on  the 
history  of  research  and  management  of 
this  population  is  found  in  Roppel  and 


Davey  (1985).  Based  on  the  data 
resvlting  firom  the  research  described  in 
tlwae  publications,  periodic  descriptions 
of  the  status  of  the  Pribilof  Island 
population  have  been  produced  (e.g., 
Johnson  197S,  Lander  and  Kajimura 
1982,  Lander  1979,  and  Fowler  19858). 
Accotmts  of  stock  size,  abundance,  and 
trends  can  be  found  in  the  Workshop 
Reports  of  the  Standing  Scientific 
Committee  of  the  North  Pacific  Fta  Sea) 
Commission  (NPFSC)  (NPFSC  1984), 
Lander  (1979),  Scheffer  et  al.  (1984),  and 
Fowler  (1985a). 

A  scientific  workshop  was  held  in 
November  1983  to  attempt  to  cstabhsh 
the  status  of  the  Pribilof  Island 
population.  However,  the  attendees 
concluded  that  "Given  the  available 
data  and  analyses,  it  is  not  possible  to 
clearly  determine  whether  the  Pribilof 
fur  seal  population  is  curroitly  at. 
above,  or  below  carrying  capacity 
levels;  whether  carrying  capacity  has 
changed  significantly  in  the  last  two  or 
three  decades;  or  whether  the  observed 
population  decline  is  due  to  declinii^ 
carrying  capacity,  increased  mortality, 
or  some  combination  of  both."  (Page  17. 
"Report  of  Workshop  on  Status  of 
Northern  Fur  Seals,  Pribilof  Islands, 
November  14-16. 1983,  Northwest  and 
Alaska  Fisheries  Center,  NMFS.  Seattle, 
WA.) 

The  total  population  of  North  Pacific 
fur  seals  is  between  1.19  and  1.23  million 
(Fowler  1985a),  compared  to  the 
estimated  1.77  million  seals  in  the  late 
19708  (Lander  1979).  The  reduced 
population  level  follows  declines 
observed  on  Robben  Island  in  the 
western  Pacific,  and  especially  on  the 
Pribilof  Islands.  Approximately  72 
percent  of  the  total  fur  seal  population 
breeds  on  the  Pribilof  Islands.  The 
estimated  Pribilof  Island  stock  size  in 
the  late  19708  was  1.3  million  and  only 
871,000  in  1983  (NPFSC  1984).  a  decline 
of  one-third  in  less  than  a  decade.  The 
current  (1986)  population  is  about 
800,000. 

The  number  of  pups  bom  each  year  is 
one  index  of  total  population  size.  On  St. 
Paul  Island,  the  number  of  pups  bom 
increased  from  about  67,000  in  1912  to 
about  162,000  in  1924.  No  records  exist 
for  1925  to  1939.  There  is  some  doubt 
conceming  the  validity  of  the  1940-19S08 
pup  estimates,  and,  consequently,  the 
size  of  the  population  existing  at  that 
time.  For  example,  the  estimate  of  the 
1940  year  class  (469,000  pups  bom  on  St. 
Paul  Island  (York  1985a))  was  based  on 
a  sample  of  only  one  rookery,  with  no 
confidence  interval  attached  to  the 
estimate.  Thus,  this  estimate  may  have 
been  seriously  biased.  Estimates  of  the 
size  of  the  pup  population  in  the  early 
19Sas  (about  45a000)  are  also  open  to 


question.  These  estimates  were  based 
on  back  calculations  of  bull  counts  in 
the  late  19508  and  early  1960s  using  a 
sample  of  adult  males,  whose  age 
distribution  may  not  have  been 
representative  of  the  adult  male 
population.  The  female  harvest  (1956-68) 
is  an  additional  factor  that  may  have 
caused  a  bias  in  the  original  estimate  of 
pups  produced  in  the  1950s.  It  is  possible 
that  the  estimates  of  pup  numbers  in  the 
1940s  and  early  19508  are  too  high  and 
the  decline  in  pup  numbers  from  an 
estimated  450,000  in  the  mid  19508  to 
about  172,000  in  the  mid  19808  (or  a 
decline  of  about  62  percent)  may  not  be 
a  true  index  of  the  decline  in  the 
population  as  a  whole. 

In  view  of  the  lack  of  complete 
rehabihty  on  the  estimates  of  pups  in 
the  19408  and  early  19508,  other 
comparisons  can  be  made  to  provide 
insight  into  the  approximate  level  of 
decline  in  the  population.  For  example. 
the  mean  pup  estimate  on  St.  Paul  Island 
for  the  period  1962-1964  was  274,500. 
and  the  mean  of  the  estimate  for  1984- 
1986  was  174,600  or  about  36  percent 
less.  According  to  York  and  Hartley 
(1981)  there  would  have  been  60,000 
more  pups  bom  by  1963  had  there  been 
no  female  harvest.  This  results  in  an 
estimated  334,500  pups  bom  in  1956,  for 
a  decline  of  48  percent  to  the  1984-88 
estimate. 

At  the  1983  workshop  on  the  status  of 
fur  seals,  referenced  above,  the 
participants  recognized  that  there  were 
several  indicators,  in  addition  to  pup 
numbers,  that  might  suggest  the  current 
status  of  the  population  relative  to  the 
apparent  peak  in  abundance  in  the  1940s 
and  early  19508.  In  1983,  harem  bull 
estimates  (down  53  percent),  idle  male 
estimates  (down  56  percent),  and 
commercial  harvest  levels  (down  50 
percent),  had  all  declined 
significantly  since  the  19408  and  early 
1950s.  The  foregoing  information,  and 
preliminary  analyses  of  photographs  of 
rookery  space  utilization  since  about 
1915.  suggest  a  decHne  of  about  50 
percent  in  the  population. 

The  reduction  in  the  numbers  of  fur 
seals  on  the  Pribilof  Islands  since  1950  is 
the  result  of  at  least  two  phases  of 
decline  separated  by  a  period  of  limited 
increase.  The  first  decline  occurred 
between  the  mid  19508  and  the  late 
19608  when  the  commercial  harvest  of 
female  seals  was  allowed.  Between  the 
late  19608  and  mid  19708  the  number  of 
pups  bom  increased  slightly.  The  second 
decline  on  the  Pribilof  Islands  since  1950 
started  with  a  decrease  in  pup  numbers 
in  the  mid  to  late  19708  and  continues  to 
the  present.  This  trend  is  reflected  in 
both  the  number  of  pups  bom  and  in  the 
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numbers  of  adult  territorial  males 
counted  on  both  islands. 

The  rate  of  the  second  decline  can  be 
estimated  in  several  ways.  One  method 
is  to  apply  the  model 

N.^N.e-" 

to  the  number  of  pups  bom  on  St  Paul 
Island  from  1975  to  1985.  N,  is  number  of 
pups  bom  in  year  t  and  N,  is  pups  bom 
at  the  beginning  of  the  period.  The  linear 
regression  equation  is 
Y,  -  a-j-bt 
where 

Y,  ia  in  (pups  bom  in  year  t)  and  b  is  an 
estimate  of  r,  the  rate  of  decline. 

This  method  results  in  an  estimated 
decline  of  5.6  percent  per  year  {p<0.05). 
Using  population  data  &x)m  1975  to  1985, 
other  rate  estimates  may  be  derived  but 
all  fall  within  the  range  of  4  to  8  percent 
with  the  same  confidence  interval  as  the 
above  analysis  (Fowler  1965b). 

There  is  some  indication  that  pup 
numbers  on  St.  Paul  Island  may  have 
stabilized  during  the  period  1981-1988 
and  this  could  signal  an  end  to  the 
decline  fVork  and  Kozloff  1986).  A 
decline  in  pup  numbers,  similar  to  that 
observed  on  the  Pribilofs,  occurred  on 
Robbin  Island,  USSR,  but  has 
apparently  stabilized  in  recent  years 
according  to  Soviet  scientists.  Between 
1975  and  1981.  the  St.  Paul  herd  declined 
7.56  percent  per  year.  Since  1981,  there 
is  no  significant  difference  in  the  pup 
estimates  on  St.  Paul  Island,  which  have 
averaged  172.000  pups  per  year.  Using 
data  on  St.  Paul  from  1981  to  the  present 
results  in  an  estimated  rate  of  decline  of 
1.8  percent.  However,  pups  bom  on  St. 
George  Island  appear  to  be  declining  at 
about  5-7  percent  per  year.  In  addition, 
direct  counts  of  territorial  males  on  St. 
Paul  declined  from  5,490  in  1980  to  4,372 
in  1985,  or  by  about  20  percent.  Idle  bull 
counts  on  St.  Paul  Island  in  1986  were 
down  40  percent  from  1985  (breeding 
bull  counts  were  up  only  4  percent) 
suggesting  that  a  loss  of  cohorts  during 
the  previous  4-6  years  may  have  been 
greater  than  predicted  from  current  pup 
cotmts.  Counts  of  idle  males  can  be 
greatly  affected  by  weather  and 
interspecific  behavior  and  thus  we  can 
not  fully  interpret  this  apparently 
significant  one-year  change. 

Changes  in  the  amount  of  food 
available  for  fur  seals  has  been 
suggested  as  a  factor  in  the  decline  of 
the  Pribilof  Island  population.  This 
would  constitute  a  change  in  the 
carrying  capacity  of  the  environment.  If 
food  resources  were  limited,  however, 
one  would  expect  reduced  mean  body 
sizes,  reduced  growth  rates,  and  higher 
pup  mortality;  and  this  is  not  the  case. 
As  reviewed  in  Fowler  (1984a,  in  press 


(a)),  for  example,  the  average  body  size 
of  both  males  and  females  has 
increased,  a  response  more  consistent 
with  increased  rather  than  decreased 
levels  of  food  resources.  Body  length  (in 
several  age  classes  of  both  sexes)  and 
tooth  size  show  similar  responses 
(Fowler  1982.  in  press  (a)). 

Catastrophic  changes  in  food 
availability,  that  might  explain  a 
population  decline  of  one-third  in  less 
than  a  decade,  would  likely  result  in 
increases  in  the  length  of  the  feeding 
cycle  of  fur  seals  at  sea.  However, 
recent  work  appears  to  indicate  that 
feeding  trips  to  sea  have  declined  in 
duration  during  the  decline  in 
population  numbers  since  the  19508. 
This  may  be  in  response  to  increased 
food  availability,  and  is  consistent  with 
the  increase  in  pup  weights  observed  by 
Kozloff  and  Briggs  (1986). 

Although  food  resources  are  probably 
the  principal  determinant  of  the  carrying 
capacity  for  large  mammals,  other 
factors  could  also  be  important.  These 
include  diseases  and  toxic  substances. 
The  incidence  of  mortality  due  to 
disease  remains  to  be  evaluated. 
However,  diseases  usually  cause 
precipitous  change  in  population  levels 
followed  by  gradual  increases,  a  pattem 
very  different  from  that  observed  for  fur 
seals  on  the  Pribilof  Islands.  Toxic 
substances  in  the  form  of  heavy  metals 
or  organic  pesticides  might  contribute  to 
increased  mortahty.  A  number  of  recent 
studies  have  evaluated  these 
possibilities  (e.g.,  Goldblatt  and 
Anthony  (1983);  Calambokidis  and 
Peard  (1982)).  So  far.  all  of  the  resulU 
indicate  that  existing  levels  of 
contaminants  in  fur  seal  tissues  occur  at 
low  or  safe  levels. 

Factors  in  the  carrying  capacity  for  fur 
seals  also  include  the  abiotic 
environment.  Any  changes  in 
temperature  or  salinity,  which  correlate 
with  changes  in  the  population,  might  be 
thought  to  contribute  to  the  population 
decline.  For  example,  York  (1985b) 
found  a  correlation  between  sea  surface 
temperature  at  Pine  Island,  British 
Columbia,  and  juvenile  survival  for  the 
first  two  years  at  sea.  The  correlation 
involves  increased  mortahty  with 
decreased  temperatures  (after  a  lag 
time).  No  mechanism  has  yet  been 
identified  to  explain  this  correlation. 
The  Standing  Scientific  Committee  of 
the  NPFSC  examined  a  decline  in  the 
temperature  of  surface  waters  in  the 
eastem  Pacific  Ocean.  This  decline 
(about  0.75  *C)  occurred  &t>m  1945  to 
1970  when  the  seal  population  was 
declining  due  to  the  female  harvest 
Since  the  mid  1970s  the  temperatiu^s  of 
both  the  North  Pacific  Ocean  and  the 
Bering  Sea  have  returned  to  levels 


observed  in  the  1940s  and  1950s,  when 
the  popiilation  was  at  a  high  and 
relatively  stable  level  Changes 
observed  in  the  abiotic  environment  do 
not  appear  to  be  consistently  related  to 
changes  in  the  fur  seal  population  on  the 
Pribilof  Islands. 

Biomass  trends  for  red  king  crab  and 
several  species  of  groundfish  in  the 
eastem  Bering  Sea  indicate  that 
important  components  of  the  Bering  Sea 
ecosystem  have  undergone  dramatic 
change  during  the  1970s  and  early  19808. 
These  changes  have  been  attributed  to 
natural  environmental  variation  as 
opposed  to  fishery  related  causes.  While 
no  definitive  quantitative  statements 
can  be  made  about  carrying  capacity  of 
this  ecosystem,  this  information 
indicates  that  the  Bering  Sea  ecosystem 
is  dynamic.  This  characteristic  suggests 
that  the  carrying  capacity  may  not  have 
been  constant 

If  changes  have  occurred  in  the 
resources  or  measurable  abiotic 
components  of  the  fur  seal's  ecosystem 
which  would  be  detrimental  to  the 
Pribilof  Island  fur  seal  population,  these 
changes  have  gone  undetected  in  field 
studies.  Fur  seals,  as  indicators  of 
current  environmental  conditions,  show 
characteristics  such  as  increased  body 
size  and  increased  pup  survival  that 
show  that  the  ecosystem  can  still 
support  a  fur  seal  population  as  high  as 
that  observed  in  the  19408  and  1950s. 
The  most  apparent  reason  for  the 
decline  in  North  Pacific  fur  seeds  is  a 
recent  decline  in  survival  of  animals 
&t)m  the  time  they  leave  land  to  the  time 
they  return  for  reproduction.  This 
conclusion  was  reached  by  the  Standing 
Scientific  Committee  of  the  NPFSC 
(Fowler  1985a). 

An  important  cause  of  the  unexpected 
increase  in  at-sea  mortedity  appears  to 
be  entanglement  in  marine  debris, 
including  fishing  gear  and  plastic 
packing  bands  (Fowler  1985b).  Although 
untested,  entanglement  has  been 
implicated  by  correlation  with  several 
population  parameters  and  may  accoimt 
for  a  large  portion  of  the  herd  decline. 
At  this  time,  available  data  do  not 
support  altemative  causes  for  the  fur 
seal  decline  but  research  is  continiung 
on  this  question. 

While  there  exists  uncertainty 
regarding  some  of  the  underlying  data, 
estimates  indicate  that  the  North  Pacific 
fur  seal  population  on  the  Pribilof 
Islands  is  currently  below  50  percent  of 
its  canying  capacity,  based  on  current 
population  levels  (about  800,000) 
compared  to  those  of  the  19408  and  early 
19508  (about  1.8  million).  Since  the  late 
19708  the  Pribilof  Island  population  has 
declined  by  one-third.  Current  pup 
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mortality  on  land,  growth  rate*,  snd  (he 
variance  tn  mortality  rate*  on  land  and 
at  sea  are  all  characteristic  of  a 
population  suBttantiaUy  below  its 
carrying  capacity  (Fowler  in  press  (b)). 
Baaed  on  empirical  information  for  lor 
seals  (Smith  1973)  and  interspecific 
compaiisans  (Fowler  1984b).  the 
population  at  which  maximmn 
productivity  (maximinn  natural  growth 
of  the  total  popalation)  would  occnr  is 
about  eo  percent  of  the  carrying 
capacity.  Since  the  current  population  is 
below  50  percent  of  the  levels  observed 
in  the  19408  and  early  19S0s  (>fPFSC 
1983).  the  population  it  considered  to  be 
below  levels  which  can  maintain 
maximum  net  productivity,  the  lower 
botmd  of  the  OSP  range. 
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Classification 

The  NOAA  Administrator  determined 
that  this  proposed  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
This  rule  will  not  result  in  (a)  an  aimua) 
effect  on  the  economy  of  $100  million  or 
more:  (b)  a  major  increase  in  costs  at 
prices:  or  (c)  a  significant  adverse  efliect 
on  the  LI.S.  economy.  A  regulatory 
impact  review  conchides  that  this  rale 
will  have  ru)  economic  effects  save 
those  nondiscretionarily  mandated  by 
statute.  Consequently,  the  General 
CouDw)  of  the  Department  of  Commerce 
certified  to  the  Small  Business 
Administration  that  this  proposed  rule  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Additionally, 
this  rale  does  not  contain  a  collection  of 
information  reqtiirement  subject  to  the 
Paperwork  Reduction  Act 

A  designation  of  depletion  in  this 
instance,  which  is  similar  to  a  listing 
action  under  section  4(a)  of  the  ESA,  is 
categorically  excluded  bxmt  the 
requirement  to  prepare  an 
environmental  assessment  (EA)  or  an 
environmental  impact  statement  (EIS) 
(NOAA  Directives  Manual  02-10 
Environmental  Review  Procedores.  49 
FR  29647,  para.  5.c.(3)(h),  implementing 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)).  It  is  not  expected  that 
the  designation  action  will  have  a 
significant  efiect  on  the  hmnan 
environment  or  come  within  any 
exception  to  the  categorical  exdnsion. 
Any  regulations  or  major  actions 
resulting  from  the  depletion  designation, 
however,  would  be  subject  to  the 
requirement  to  prepare  and  EA  or  EIS.  A 
1985  EIS  was  prepared  on  the 
Convention  which  includes  a  complete 
review  of  the  environment  of  the  Pribilof 
Islands,  and  EAs  were  published  in  July 
1985  and  May  1986  to  assess  impacts  of 
the  subsistence  taking  of  fur  seals  on  the 
Pribilof  Islands.  Copies  of  these  NEPA 
documents  are  available  by  writing  to 
the  address  listed  above. 

List  ef  Sabjects  in  59CFR  Part  218 

Administrative  practices  and 
procedure.  Marine  mammals.  Penalties, 
Reporting  and  recordkeeping 
requirement. 
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Dated:  December  22, 1988. 
WUUan  E.  Evans. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

PAfrr  216— [AMENDED] 

Accordingly,  50  CFR  Part  216  Subpart 
A  is  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  218 
coctinues  to  read  as  follows: 


Authority:  18  U.S.C  1361  et  seq. 

2.  Section  216.15  is  revised  to  read  as 
follows: 

9218.15    OeplelMJ  spades. 

The  following  species  or  population 
stocks  have  been  designated  by  the 
Assistant  Administrator  as  depleted 
under  the  provisions  of  the  Act 


(a)  Hawaiian  monk  seal  {MonacbuM 
Bchauinslandi). 

(b)  Bowhead  whale  [Balaena 
mysticetus). 

(c)  North  Pacific  fiir  seal  [Callorhinus 
ursinus),  Pribilof  Island  population. 

[FR  Doc  86-29096  Piled  12-23-85;  9-.54  am] 
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COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

45  CFR  Part  2010 

Constitution  Bicentennial  Educational 
Grant  Program 

agency:  Commission  on  the 

Bicentennial  of  the  United  States 

Constitution. 

ACTION:  Interim  rule  and  request  for 

comments. 

summary:  These  regulations  establish 
the  basic  policies  and  procedures  that 
the  Commission  on  the  Bicentennial  of 
the  United  States  Constitution 
(Commission)  will  use  to  announce, 
solicit,  award  and  manage  the 
Constitution  Bicentennial  Educational 
Grant  Program  authorized  by  Title  V  of 
the  Arts.  Humanities,  and  Museums 
Amendments  of  1985  (Pub.  L.  99-194). 
This  interim  regulation  is  supplemented 
by  a  detailed  grant  program 
announcement  appearing  elsewhere  in 
this  issue  and  a  set  of  grant  procedures 
for  organizations  and  individuals 
receiving  grant  assistance  from  the 
Commission.  Copies  of  the 
Commission's  grant  procedures  for 
organizations  and  individuals  may  be 
obtained  from  the  Division  of 
Educational  Programs.  Public  comment 
is  requested. 

DATES:  Effective  Date:  December  31, 
1986.  Comments  must  be  received  by 
March  2, 1987. 

ADDRESS:  736  Jackson  Place  NW., 
Washington.  DC  20503.  Tel.  (202)  653- 
5110. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  Phelan,  Director  of  Educational 
Programs,  Commission  on  the 
Bicentennial  of  the  U.S.  Constitution,  736 
Jackson  Place  NW.,  Washington,  DC 
20503  (202)  653-5110. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission  on  the  Bicentennial 
of  the  United  States  Constitution  was 
established  by  Pub.  L  98-101.  97  Stat. 
719  and  signed  into  law  by  the  President 
on  September  29, 1983.  The  Commission 
is  comprised  of  23  members:  the 
Honorable  Warren  Burger,  retired  Chief 
Justice  of  the  United  States,  serves  as 
Chairman  of  the  Commission. 
Additional  information  on  the 
Commission  functions  can  be  found  in 
Title  45  of  the  Code  of  Federal 
Regulations,  Part  2000.  The  organization 
and  functions  rule  covering  Commission 
operations  was  published  in  the  Fadetal 
Register  as  a  final  rule  on  February  28, 


1986  (see  51  FR  7220).  Title  V  of  the  Arts, 
Humanities,  and  Museums  Amendments 
of  1985  (Pub.  L  99-194)  authorizes  the 
Commission  to  make  grants  for  the 
development  of  instructional  materials 
and  programs  on  the  Constitution  of  the 
United  States  and  the  Bill  of  Rights 
which  are  designed  for  use  by 
elementary  or  secondary  students.  In 
addition,  the  Commission  is  authorized 
under  Title  V  of  the  Act  to  implement  an 
annual  national  bicentennial 
Constitution  and  Bill  of  Rights 
competition  for  use  in  elementary  and 
secondary  schools.  To  implement  this 
authority,  the  Commission  established 
its  grant-making  authority  within  the 
Commission's  Division  of  Educational 
Programs.  The  Director  and  professional 
staff  of  the  Division  of  Educational 
Programs  will  administer  the 
Constitution  Bicentennial  Educational 
Grant  Program  with  guidance  from  the 
seven-member  Commission  Advisory 
Committee  on  Educational  Projects.  The 
provisions  in  this  rule  were  approved  by 
the  Commission  at  its  meeting  on 
November  21, 1986. 

Classification 

This  is  not  a  major  rule  under  EO. 
12291  since  it  has  no  significant  impact 
upon  the  economy,  nor  does  it  affect 
prices  or  economic  competition.  This 
interim  rule  has  no  signiflcant  impact  on 
the  environment  and  preparation  of  an 
environmental  impact  statement  is  not 
necessary. 

Compliance  With  Executive  Order  12372 

The  Commission  has  determined  that 
the  Bicentennial  Education  Grant 
Program  of  this  part  are  not  subject  to 
Executive  Order  12372  on 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Comment 

This  is  an  interim  rule  which  has  been 
put  into  effect  promptly  so  that  grant 
awards  can  be  made  in  time  to  celebrate 
the  200th  anniversary  of  the  signing  of 
the  U.S.  Constitution  in  the  fall  of  1987. 
Public  comments  are  requested  for  a 
period  of  60  days  beginning  on 
December  31, 1986  and  ending  on  March 
2, 1987.  All  comments  received  during 
the  comment  period  will  be  considered 
and,  if  changes  are  warranted,  this  rule 
will  be  amended  accordingly. 

Statutory  Authority 

This  regulation  is  issued  under  the 
general  powers  granted  to  the 
Commission  by  l*ub.  L  98-101  as 
amended,  and  Title  V  of  Pub.  L  99-194. 


List  of  Subjects  in  45  CFR  Part  2010 

Elementary  and  secondary  education. 
Grant  programs — education,  U.S. 
Constitution  Bicentennial. 

Issued  in  Washington.  DC.  on  December  29, 
1986. 

Mark  W.  Cannon. 

Staff  Director. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authorities  cited 
above,  a  new  Part  2010  is  added  to  Title 
45,  Code  of  Federal  Regulations,  to  read 
as  follows: 

CHAPTER  XX-COMMISSION  ON  THE 
BICENTENNIAL  OF  THE  UNITED  STATES 
CONSTITUTION 

PART  2010— CONSTITUTION 
BICENTENNIAL  EDUCATIONAL 
GRANT  PROGRAM 

Sut)part  A— General 

2010.1  Program  purpose. 

2010.2  Eligible  parties. 

2010.3  Types  of  awards. 

2010.4  Applicable  laws  and  regulations. 

2010.5  Program  dermitions. 

Subpart  Bt  Proiecta  Assisted  t>y  ttie 
ConwnisskMi 

2010.10  What  may  be  funded. 

2010.11  What  may  not  be  funded. 

2010.12  Funding  priority. 

Suiipart  C — How  to  apply  for  a  grant 

2010.20  Annual  program  announcement. 

2010.21  Grant  application  kit. 

2010.22  Administrative  rejection  of 
applications. 

Sut>part  0 — How  Awards  Are  Made 

2010.30    How  applications  are  evaluated 
Subpart  E— Grantee  ResponsibMHiea 

2010.40  The  grant  agreement. 

2010.41  Post-award  disputes  and  appeals. 
AullMMity:  20  U.S.C.  9S9:  Title  V  of  Pub.  L 

99-194:  99  Stat.  1340. 

Sul>part  A— General 

92010.1    Program  purpose. 

The  purpose  of  the  Commission's 
Constitution  Bicentennial  Educational 
Grant  Program  is  to  fund  the 
development  of  instructional  materials 
and  programs  on  the  Constitution  of  the 
United  States  and  the  Bill  of  Rights. 
Instructional  materials  and  programs 
developed  with  Commission  funding 
must  be  designed  for  use  by  elementary 
and  secondary  school  teachers  and 
students. 

S  2010.2    ENgiMe  parties. 

Local  educational  agencies,  private 
elementary  and  secondary  schools, 
private  organizations,  individuals,  and 
State  and  local  agencies  in  the  United 
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States  are  eligible  to  apply  for  grant 
funding  from  the  Commission.  Grants 
will  not  be  made  to  profit  making 
organizations. 

S2010.3    Types  Of  awards. 

(a)  The  Commission  will  make  two 
types  of  awards  with  its  authorized 
grant  funding.  The  awards  are  as 
follows: 

(1)  $2,700,000  of  the  grant  funding  is 
available  to  support  the  Center  for  Civic 
Education's  program  for  a  National 
Bicentennial  Competition  on  the 
Constitution  and  the  Bill  of  Ri^ts. 

(2)  $1,000,000  of  die  grant  funding  is 
available  to  fund  the  development  of 
instructional  materials  and  programs  on 
the  Constitution  and  Bill  of  Rights. 
Awards  in  this  category  of  funding  will 
be  competitive  and  discretionary  to 
eligible  applicants  as  specified  in 

S  2010.2  of  this  Part. 

(b)  A  portion  of  the  above  amounts 
may  be  used  for  necessary  Commission 
administrative  expenses,  including  staff, 
required  to  operate  this  grant  program. 

S  2010.4    Applicable  laws  and  regulatkMis. 

The  following  laws,  regulations,  and 
procedures  apply  to  applicants  for  and 
recipients  of  grants  under  this  part: 

(a)  The  Bicentennial  Commission  on 
the  U.S.  Constitution  Act  (Pub.  L  98- 
101). 

(b)  Tide  V  of  die  Arts,  Humanities, 
and  Museums  Amendments  of  1985 
(Pub.  L  99-194). 

(c)  The  regulations  in  this  Part  2010. 

(d)  The  applicable  Office  of 
Management  and  Budget  Circulars  (A- 
87.  A-21,  A-122,  A-102,  A-110,  and  A- 
128). 

(e)  The  Commission's  Statement  of 
General  Grant  Conditions  For 
Organizations. 

(f)  The  Commission's  Statement  of 
General  Grant  Conditions  For 
Individuals. 

(g)  The  Grant  Agreement 
accompanying  every  assistance  award. 

§2010.5    Program  definitiona. 

Program  definitions  applicable  to  the 
Commission's  grant  program  are 
contained  in  the  standard  grant 
conditions  for  organizations  and 
individuals. 

Subpart  B— Projects  Assisted  by  the 
Commission    ;         , 

§2010.10    Wliat  may  be  funded. 

(a)  The  Commission  is  authorized  to 
fund  the  development  of  instructional 
materials  and  programs  on  the 
Constitution  of  the  United  States  and 
the  Bill  of  Rights  for  use  in  elementary 
and  secondary  schools.  The  Commission 
will  accept  grant  proposals  from  any 


eligible  party  as  specified  in  S  2010.2  of 
diis  Part. 

(b)  The  Commission  is  also  authorized 
to  implement  the  National  Bicentennial 
Competition  on  the  Constitution  and  Bill 
of  Rights.  This  is  an  on-going 
educational  program  that  has  been 
developed  by  the  Center  for  Civic 
Education  with  prior  federal  assistance. 
Congress  has  directed  the  Commission 
to  award  a  grant  for  program 
implementation  to  the  Center. 
Consequendy,  no  other  grant  proposals 
from  any  other  party  will  be  accepted 
for  this  program. 

§  2010.1 1    Wtiat  may  not  be  funded. 

The  following  activities  may  not  be 
assisted  with  Commission  funding: 

(a)  Real  Property  acquisition. 

(b)  Construction. 

(c)  Study  and  research  in  pursuit  of  an 
academic  degree. 

(d)  Activities  of  a  partisan  or  political 
natiu«. 

(e)  Activities  that  would  involve  the 
Commission  in  the  policy-making 
processes  of  any  government  or 
government  agency. 

§2010.12    Funding  priority. 

(a)  The  Commission  will  give  priority 
to  proposals  that  focus  on  strengthening 
the  ability  of  elementary  and  secondary^ 
teachers  to  teach  successfully  the 
principles  of  the  Constitution  and  the 
Bill  of  Rights  to  students.  This  may  be 
through  the  development  of  instructional 
materials  or  throu^  conferences  and 
institutes.  Important  ideas  and  texts 
about  die  Constitution  and  Bill  of  Rights 
should  be  emphasized.  Projected  funded 
with  Commission  funds  must 
demonstrate  how  students  will  benefit. 

(b)  The  Commission  believes  that  the 
objectives  of  paragraph  (a)  of  this^ 
section  are  highly  appropriate  to 
conferences  and  institutes  for 
elementary  and  secondary  teachers  or 
to  the  development  of  instructional 
materials.  All  proposed  projects  should 
focus  on  one  or  more  of  the  following: 

(1)  The  Constitution's  provisions, 
antecedents,  history,  and  the  structure 
of  the  government  it  establishes. 

(2)  llie  relationship  of  the 
Constitution  of  American  politics, 
society,  and  thought. 

(3)  The  connection  between  self- 
government  as  oudined  by  the 
Constitution  and  the  purposes  of 
political  life  that  are  defined  in  the 
Declaration  of  Independence. 

Subpart  C— How  to  Apply  for  a  Grant 

§  2010.20    Annual  program  anrwuncement 

Once  each  year,  the  Commission 
makes  available  to  the  public  a 


comprehensive  grant  program 
announcement  explaining  how  to  apply 
to  the  Commission  for  project 
assistance.  Copies  are  avaUable  from 
the  Commission  upon  written  request. 
Although  these  regulations  are 
controlling  in  any  conflict  wiUi  the  grant 
program  announcement,  applicants  are 
lu^ed  to  study  the  program 
announcement  carefully  as  proposals 
are  developed. 

§2010.21    Grant  appiicatkm  Mt 

Each  year,  the  Commission  develops  a 
grant  application  kit  which  contains 
instructions  and  forms  necessary  to 
apply  to  the  Commission  for  a  grant  All 
applicants  must  use  the  forms  and 
instructions  provided  by  the 
Commission.  Copies  are  available  from 
the  Commission  upon  written  request. 

§2010.22    Administrative  rejection  of 
applications. 

An  application  may  be 
administratively  rejected  without  further 
consideration  if  any  of  the  following  are 
noted: 

(a)  The  applicant  is  not  an  "eligible 
party"  under  §  2010.2  of  diis  Part. 

(b)  The  applicant  is  a  suspended  or 
debarred  grantee  with  any  other  federal 
agency  pursuant  to  Executive  Order 
12549. 

(c)  The  application  does  not  have  an 
original  signature. 

(d)  The  application  does  not  contain  a 
budget  and  budget  narrative. 

(e)  The  application  does  not  contain 
the  required  one-page  proposal  abstract. 

(f)  The  application  lacks  any  other 
required  element 

Subpart  D— How  Awards  Are  Made 

§  2010.30    How  applications  are  evaluated. 

(a)  On  the  basis  of  the  selection 
criteria  contained  in  the  Grant  Program 
Announcement  the  Commission 
undertakes  an  administrative  review 
and  merit  review  of  every  application 
submitted  for  funding  consideration. 

(b)  An  administrative  review  is  a 
review  of  an  application  for 
completeness  and  submission  in 
conformity  with  the  appUcation 
requirements  in  the  Grant  Program 
Announcement.  .^^^-"^ 

(c)  A  merit  review  is  a  substantive 
review  of  the  applicant's  proposed 
activities  in  terms  of  appropriateness, 
feasibility,  conformity  with  the 
Commission's  priorities  and  the 
selection  criteria,  and  the  quality  of  the 
project  staffing. 
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Subpart  E— Grantee  ResponsMNtles 

f  2010.40    Ttw  grant  agracmant 

(aj  When  the  Commiaaiofl  awards  a 
grant,  tlie  Commission's  funding 
commitment  to  the  recipient  is 
formalized  through  a  written  bilateral 
grant  agreement  between  the 
Commission  and  the  grantee.  The  grant 
agreement  will  state  the  following: 

(1)  The  names  of  the  parties  entering 
into  the  grant  agreement. 

(2)  The  amount  of  funding  being 
provided  by  the  Commission. 

(3)  The  scope  of  activities  authorized 
to  be  conducted  by  the  grantee  with 
Commission  funding. 

(4)  The  method  of  funding,  the 
schedule  of  payments,  and  the  dates 
interim  financial  and  performance 
reports  are  due  during  the  term  of  the 
grant  agreement. 

(5)  Any  special  conditions  that  must 
be  followed  by  the  grantee  during  the 
term  of  the  grant  agreement. 


(b)  Grant  agreements  may  incorporate 
by  reference  the  grant  proposal,  grant 
budget,  and  the  Commission's  Statement 
of  General  Grant  Conditions  for 
Individuals  or  Organizations. 

(2010^1    Post-award  dIapirtM  and 


(a)  Should  any  post-award  dispute 
arise  between  the  Commission  and  a 
grantee,  every  attempt  will  be  made  to 
resolve  the  dispute  informally  between 
the  Commission  program  ofncer.  grantee 
and  the  Director  of  Educational 
Programs. 

(b)  If  a  dispute  between  the 
Commission  and  the  grantee  cannot  be 
resolved  informally,  the  grantee  may 
appeal  any  adverse  decision  in  writing 
to  the  General  Counsel  of  the 
Commission.  A  written  appeal  must 
contain  a  discussion  of  the  dispute, 
attempts  to  informally  resolve  any 
disagreements,  and  the  practical  and 
legal  relief  sought. 


(c)  The  General  Counsel  may  hold  a 
factfinding  conference  with  the 
disputing  parties  or  decide  the  dispute 
on  the  written  appeal  record  provided 
by  the  grantee  aiui  tlie  Commission 
staff.  The  General  Counsel  shall  issue  a 
written  decision  of  findings  and 
conclusions  within  30  days  after 
receiving  an  appeal. 

(d)  If  the  decision  of  the  General 
Counsel  is  adverse,  the  grantee  may 
make  a  final  appeal  to  the  Chairman  of 
the  Commission  within  five  days  after 
receiving  the  decision  of  the  General 
Counsel.  The  Staff  Director  of  the 
Commission  shall  function  as  the 
Chairman's  designee  for  receipt  and 
processing  of  final  administrative 
appeals  to  the  Chairman.  The  decision 
of  the  Chairman  is  fmal. 

|FR  Doc.  86-29153  Filed  12-29-86:  8:45  am] 
aiujNOcooe  «3«»-«i-« 
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COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

Constitution  Bicentennial  Educational 
Grant  Program;  Announcement  and 
Application  Instructions 

AGENCY:  Commission  on  the 

Bicentennial  of  the  United  States 

Constitution. 

ACTION:  Grant  program  announcement 

and  application  instructions. 


summary:  The  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution  announces  its  newly 
established  Constitution  Bicentennial 
Educational  Grant  Program.  The 
Commission  is  soliciting  grant 
applications  for  the  development  of 
instructional  materials  and  programs  on 
the  Constitution  and  Bill  of  Rights  which 
are  designed  for  use  by  elementary  or 
secondary  school  students.  This  grant 
program  announcement  and  application 
instructions  informs  all  interested 
individuals  and  organizations  about  the 
closing  dates  for  the  receipt  of 
applications  for  funding  and  how 
applications  must  be  prepared  for 
funding  consideration  by  the 
Commission.  The  application 
instructions  are  based  on  the  law  and 
regulation  which  contain  the  key 
requirements  for  all  applicants  to  follow 
in  seeking  funding  from  the  Commission. 
DATES:  Applications  will  be  accepted 
from  January  2. 1987  until  February  15. 
1987  at  5:30  pm. 

ADDRESS:  For  further  information 
contact:  Director  of  Educational 
Programs,  Commission  on  the 
Bicentennial  of  the  U.S.  Constitution.  736 
lackson  Place.  NW..  Washington,  D.C. 
20503,  (202)  653-5110. 
SUPPLEMENTARY  INFORMATION: 

Program  Announcement  for  the 
Constitution  Bicentennial  Educational 
Grant  Program 

/.  Introduction 

The  200th  Anniversaries  of  the  signing 
and  ratification  of  the  United  States 
Constitution  present  important 
opportunities  to  encourage  renewed 
scholarly  reflection  about,  and  public 
interest  in,  the  principles  and 
foundations  of  constitutional 
government.  In  1976,  we  celebrated  the 
Bicentennial  of  the  Declaration  of 
Independence  which  sets  forth  the 
principles  of  just  government.  In  1987, 
we  commemorate  a  Constitution  which 
was  designed  to  put  those  principles 
into  practice  and  which  has  provided  a 
stable  and  workable  plan  of  government 
for  200  years.     { 


Democratic,  constitutional 
government  depends  upon  an  informed 
citizenry;  yet  studies  have  demonstrated 
a  lack  of  citizen  knowledge  about  the 
Constitution  and  American  history.  This 
has  been  especially  true  of  students  in 
recent  years.  It  is  an  important  task  to 
encourage  renewed  vigor  in  the  teaching 
of  the  fundamentals  of  American 
government  and  the  Constitution  in  our 
elementary  and  secondary  schools. 
Teachers  of  history,  government,  and 
social  studies  need  encouragement  and 
resources  to  do  this  job  properly.  The 
grants  program  outlined  here  is  designed 
to  help  provide  those  resources  and  that 
encouragement. 

Duties  of  the  Commission 

The  Commission  on  the  Bicentennial 
of  the  United  States  Constitution  {the 
Commission]  was  established  by  Pub.  L 
98-101,  97  Stat.  719,  and  signed  by  the 
President  on  September  29, 1983. 
Appointment  of  the  Commission  and 
designation  of  the  Chairman  was 
announced  by  the  President  on  June  25. 
1985;  Commission  members  were  sworn 
into  office  on  July  30. 1985.  The 
Honorable  Warren  E.  Burger,  then  Chief 
Justice  of  the  United  States,  was 
designated  Chairman. 

The  Commission  was  created  to 
promote  and  coordinate  activities 
commemorating  the  200th  Anniversary 
of  the  United  States  Constitution. 
Section  6  of  Pub.  L  98-101  charges  the 
Commission  with  the  following  duties: 

1.  To  plan  and  develop  activities 
appropriate  to  commemorate  the 
bicentennial  of  the  Constitution, 
including  a  limited  number  of  projects  to 
be  undertaken  by  the  Federal 
Government  seeking  to  harmonize  and 
balance  the  important  goals  of  ceremony 
and  celebration  with  the  equally 
important  goals  of  scholarship  and 
education. 

2.  To  encourage  private  organizations, 
and  State  and  local  goverrunents  to 
organize  and  participate  in  bicentennial 
activities  commemorating  or  examining 
the  drafting,  ratification  and  history  of 
the  Constitution  and  the  specific 
features  of  the  document. 

3.  To  coordinate,  generally,  activities 
throughout  all  the  States. 

4.  To  serve  as  a  clearinghouse  for  the 
collection  and  dissemination  of 
information  about  bicentennial  events 
and  plans. 

Section  501(a)  of  Pub.  L  99-194 
expanded  the  Commission's  educational 
responsibilities  by  creating  a 
Constitution  Bicentennial  Educational 
Grants  Program  "for  the  development  of 
instructional  materials  and  programs  on 
the  Constitution  of  the  United  States 
and  the  Bill  of  Rights  ...  for  use  by 


elementary  or  secondary  school 
students."  The  Commission  is  also 
required  to  fund  an  existing  program  to 
implement  an  Annual  National 
Bicentennial  Constitution  and  Bill  of 
Rights  Competition  for  use  in 
elementary  and  secondary  schools. 

//.  The  Program  Mandate 

Title  V  of  die  Arts,  Humanities,  and 
Museums  Amendments  of  1985  (Pub.  L. 
99-194)  and  the  subsequent 
appropriations  act  authorizes  the 
Commission  to  make  grants  (1)  "to  local 
educational  agencies,  private 
elementary  and  secondary  schools, 
private  oi^ganizations.  individuals,  and 
State  and  local  public  agencies  in  the 
United  States  for  the  development  of  the 
instructional  materials  and  programs  on 
the  Constitution  of  the  United  States 
and  the  Bill  of  Rights  which  are 
designed  for  use  by  elementary  or 
secondary  school  students"  and  (2)  to 
fund  an  existing  program  to  implement 
an  Annual  National  Bicentennial 
Constitution  and  Bill  of  Rights 
Competition  for  use  by  elementary  and 
secondary  schools. 

To  implement  this  authority,  the 
Commission  established  its  Constitution 
Bicentennial  Educational  Grants 
Program  within  the  Commission's 
Division  of  Educational  Programs.  The 
Director  and  professional  staff  of  the 
Division  of  Educational  Programs  will 
administer  the  Constitution  Bicentennial 
Educational  Grants  Program  with 
guidance  fit)m  the  seven-member 
Commission  Advisory  Committee  on 
Educational  Projects. 

In  keeping  with  its  Congressional 
mandate,  the  Commission  invites 
proposals  for  programs  designed  to 
provide  elementary  and  secondary 
school  teachers  with  a  strengthened 
understanding  of  the  Constitution,  its 
antecedents,  provisions,  structure  and 
history.  Proposed  programs  should 
demonstrate  how  students  will  benefit 
and  should  result  in  instructional  ideas, 
materials,  and  methods  which  teachers 
can  share  with  others. 

///.  Who  May  Apply  and  What  Can  Be 
Funded 

The  Commission  is  authorized  to 
accept  applications  bom  and  award 
grants  to: 

(1)  Local  Educational  Agencies; 

(2)  Private  Elementary  and  Secondary 
Schools; 

(3)  Private  Organizations: 

(4)  Individuals;  and 

(5)  State  and  Local  Public  Agencies  in 
the  United  States. 

Grants  will  not  be  made  to  profit- 
making  organizations. 
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Note:  Colleges  and  universities  are 
eligible  to  apply  provided  they  fall  under 
categories  (1).  (3).  or  (5)  and  the 
proposed  project  is  designed  for  use  in 
elementary  and  secondary  schools. 

What  Activities  May  Be  Funded 

The  Commission  is  authorized  to  fund 
the  development  of  instructional 
materials  and  programs  on  the 
Constitution  of  the  United  States  and 
the  Bill  of  Rights  for  use  in  elementary 
and  secondary  schools. 

The  Commission  is  also  authorized  to 
implement  the  National  Bicentennial 
Competition  on  the  Constitution  and  Bill 
of  Rights.  This  in  an  on-going 
educational  program  that  has  been 
developed  by  the  Center  for  Civic 
Education  with  prior  federal  assistance. 
Congress  has  directed  the  Commission 
to  award  a  grant  for  program 
development  and  implementation  to  the 
Center.  Consequently,  no  other  grant 
proposals  from  any  other  party  will  be 
accepted  for  a  national  bicentennial 
competition. 

Priority  Subject  Areas  for  Grants 

The  Commission  will  give  priority  to 
proposals  that  focus  on  strengthening 
the  ability  of  elementary  and  secondary 
teachers  to  teach  successfully  the 
principles  and  the  history  of  the 
Constitution,  the  Bill  of  Rights,  and 
subsequent  amendments  to  students. 
This  may  be  through  the  development  of 
instructional  materials  or  through 
conferences  and  institutes.  Instructional 
materials  may  include  audio  and  video 
tapes  as  well  as  printed  curricular 
materials.  Important  ideas  and  texts 
about  the  Constitution  and  Bill  of  Rights 
should  be  emphasized.  Projects  funded 
with  Commission  funds  must 
demonstrate  how  students  will  benefit. 

The  Commission  anticipates  that 
conferences  will  usually  be  one  to  three 
days  in  duration  while  institutes  might 
last  one  to  four  weeks.  The  primary 
distinction  between  conferences  and 
institutes  is  the  depth  of  study  on  a 
particular  topic.  Yet  the  objectives  of 
conferences  and  institutes  are  the  same: 
to  improve  elementary  and  secondary 
school  teaching  and  to  produce 
instructional  materials  on  the 
Constitution's  origins,  provisions, 
development,  and  contemporary 
application.  Proposals  for  developing 
instructional  materials  independent  of 
conferences  or  institutes  are  also 
encouraged. 

Important  outcomes  of  any  proposal 
are  enhancing  the  skill  of  teachers  to 
teach  the  principles  and  the  history  of 
the  Constitution,  the  Bill  of  Rights,  and 
subsequent  amendments  to  young 
students  and  developing  improved 


instructional  materials.  The  Commission 
believes  that  conferences  and  institutes 
will  be  more  effective  if  teachers  are 
given  the  opportunity  to  read  materials 
and  prepare  lesson  plans  and  teaching 
ideas  prior  to  the  conference  or  institute. 
Proposals  for  conferences,  institutes,  or 
for  the  development  of  instructional 
materials  should  focus  on  one  or  more  of 
the  following: 

(1)  The  Constitution's  antecedents, 
provisions,  structure,  amendments,  and 
historical  development. 

(2)  The  relationship  of  the 
Constitution  to  American  politics, 
society,  and  thought. 

(3)  The  connection  between  self- 
government  as  outlined  by  the 
Constitution  and  the  purposes  of 
political  life  that  are  defined  in  the 
Declaration  of  Independence. 

The  examples  listed  below  are 
illustrations  of  conferences,  institutes,  or 
instructional  materials  which  might  be 
developed.  These  examples  are 
designed  to  serve  as  points  of  departure 
for  other  substantive  proposals.  Many  of 
these  suggestions  for  conferences  or 
institutes  can  also  be  adapted  to  the 
development  of  instructional  materials 
outside  the  format  of  a  conference  or  an 
institute. 

1.  An  institute  for  thirty  secondary 
school  social  science  teachers  from  area 
schools  in  which  two  constitutional 
scholars  give  a  series  of  lectures  and. 
with  master  teachers,  lead  workshops. 
The  Federalist,  Anti-Federalist 
documents,  and  other  writings  are  used 
to  gain  a  deeper  understanding  of  the 
Constitution  and  Founding  Era.  Relying 
upon  these  texts,  the  lectures  and 
workshops  treat  a  variety  of  topics 
including  the  following:  the  extended 
commercial  republic,  separation  of 
powers,  federalism,  legislative  power, 
executive  power,  judicial  power,  the  Bill 
of  Rights,  and  subsequent  amendments. 
Special  teaching  workshops  are 
interspersed  with  the  other  activities  in 
order  for  master  teachers  and 
participants  to  share  ideas  and 
formulate  plans  for  developing  and 
incorporating  these  materials  into  the 
classroom. 

2.  A  small  liberal  aris  college  hosts  a 
conference  for  fifty  secondary  school 
teachers  of  American  history  and 
government  from  a  five  state  area  in 
which  constitutional  scholars, 
curriculum  specialists,  and  master 
teachers  present  a  combined  lecture/ 
workshop  program  designed  to  improve 
basic  knowledge  about  the  creation  of 
the  Constitution  and  the  birth  of  the  Bill 
of  Rights,  and  to  provide  ideas  for  using 
these  materials  in  the  classroom. 
Introduction  to  successful  programs, 
suggestions  for  innovative  teaching 


techniques,  and  guidelines  for 
incorporating  new  materials  into 
existing  curricula  are  explored. 

3.  An  institute  for  elementary  school 
teachers,  modeled  after  the  secondary 
school  institute,  but  the  workshops  and 
lectures  are  directed  towards  adapting 
the  concepts  implicit  in  the  Constitution, 
the  Bill  of  Rights,  subsequent 
amendments,  and  our  constitutional 
democracy  into  terms  that  can  be 
understood  by  young  children.  An 
additional  area  of  concern  includes 
strengthening  teachers'  basic 
understanding  of  the  Constitution,  its 
antecedents,  and  its  implications  so  that 
they  can  better  interpret  concepts  for 
young  students.  The  lectures  and 
workshops  include  an  exploration  of 
ways  to  use  music,  art.  or  role-playing  to 
bring  the  Founding  period  to  life.  An 
additional  topic  deals  with  the  use  of 
biographies  as  the  basis  for  introducing 
young  students  to  the  Foimders  and 
constitutional  concepts. 

4.  A  conference  for  secondary  school 
teachers  which  addresses  the  theory 
and  practice  of  representation  at  the 
time  of  the  Founding.  The  format 
combines  scholarly  lectures  with 
discussions  of  primary  source  materials. 
The  examination  is  divided  into  four 
segments:  (1)  17th  and  18th  Century 
theory  of  representation:  (2)  pre- 
constitutional  American  theory  and 
practices:  (3)  the  theory  of  the  > 
Constitution:  and.  (4)  the  development  of 
the  American  constitutional  system. 
Readings  are  taken  from  Locke,  the 
debates  of  the  Constitutional 
Convention.  The  Federalist.  Tocqueville, 
pamphlet  literature,  and  modem  texts. 

5.  Development  of  curricular 
materials  consisting  of  lessons  and  a 
teacher's  guide  designed  to  improve 
teaching  about  the  fundamentals  of 
American  constitutionalism  in 
secondary  schools.  The  lessons  are 
designed  to  fit  into  existing  courses  and 
to  complement  standard  high  school 
textbooks  on  civics.  American  history, 
and  American  government.  The  lessons 
focus  on  The  Federalist  and  the  writing 
of  the  Anti-Federalists  about  the 
Constitution,  the  Bill  of  Rights,  and 
subsequent  amendments.  The  readings 
include  substantial  excerpts  from  the 
most  important  primary  sources  such  as 
public  documents,  speeches,  letters  and 
essays  which  illustrate  the  range  of 
opinions  about  the  principles  and  the 
provisions  of  the  Constitution  and  their 
historical  development. 

8.  Development  of  curricular 
materials  and  lesson  plans  for  students 
and  teachers  designed  to  enrich  teaching 
about  constitutional  history  in 
elementary  schools.  The  lesson  plans 


I. 


focus  on  the  contributions  of  significant 
individuals  to  the  success  of  the 
American  experiment  in 
constitutionalism  and  emphasize 
biographies.  The  lessons  Include  those 
figures  who  supported  the  move  for  a 
revision  of  the  Articles  of 
Confederation,  those  who  met  at 
Philadelphia  to  draft  a  new  Constitution, 
those  who  argued  for  and  against  the 
Constitution  in  the  slate  ratifying 
conventions,  and  those  who  supported 
the  move  for  the  adoption  of  the  Bill  of 
Rights.  Lessons  are  also  devoted  to 
those  statesmen  who  contributed  to  the 
establishment  and  successful  operation 
of  the  new  government.  Finally,  some 
lessons  might  focus  on  the  lives  of 
private  men  and  women  who  lived 
during  this  and  later  periods  of 
American  history. 

7.  A  summer  institute  for  elementary 
school  educators  designed  to  give 
elementary  school  leaching  teams, 
composed  of  social  studies  teachers  and 
media  specialists,  an  academically 
stimulating  background  on  the  roots, 
historical  development  and  significance 
of  the  United  Stales  Constitution.  Daily 
sessions  held  during  the  four-week 
resident  institute  examine  the  creation, 
ratiHcation,  and  significance  of  the 
Constitution  from  historical,  political 
and  philosophical  perspectives.  Major 
texts  from  the  humanities  are  used. 
Special  interest  groups  are  scheduled 
throughout  each  week  along  with 
workshops  on  educational  theory, 
classroom  methods  and  activities.  Two 
prominent  guest  lecturers  highlight  the 
second  and  third  weeks  of  the  institute. 
Two  follow-up  workshops  are  held,  one 
in  November  and  another  in  March  or 
April  During  the  school  year  following 
the  institute,  the  Project  Director  visits 
the  participants'  schools  and  conducts 
on-site  evaluations. 

8.  A  four-week  institute  for  secondary 
school  teachers  focuses  on  legal  and 
philosophical  dimensions  of  the  United 
States  Constitution.  Objectives  include: 
(1)  providing  a  solid  legal  and 
philosophic  understanding  of  the 
Constitution:  (2)  exploring  the  principles 
and  continued  vitaUty  of  the 
Constitution;  (3)  creating  an 
appreciation  of  the  relationship  between 
philosophy  and  law  in  the  Constitution: 
and.  (4)  developing  skills  for  analyzing 
contemporary  political  problems  in 
constitutional  terms.  The  first  two-week 
session  is  devoted  to  constitutional 
studies;  the  second  two-week  sessitm  to 
helping  participants  design  study  aids 
and  learning  tools  for  use  in  the 
classroom. 

The  Commission  emphasizes  that  the 
projects  discussed  above  are  only 


examples.  Those  given  here  should  not 
be  substitutes  for  exemplary  approaches 
that  address  the  purpose  of  the 
Commission's  Grant  Program. 

In  planning  projects  and  drafting 
proposals,  the  Commission  suggests  that 
apphcants  pay  particularly  close 
attention  to  the  discussion  of  the  review 
process  and  selection  criteria  contained 
in  Sections  V  and  VL 

What  Activities  May  Not  Be  Funded 

Real  property  acquisition, 
construction,  and  research  undertaken 
in  the  pursuit  of  an  academic  degree 
may  not  be  assisted  with  Commission 
funding.  The  Commission  will  not  fund 
grant  proposals  of  a  partisan  political 
nature,  proposals  to  intervene  in 
ongoing  disputes,  or  proposals  that 
would  tning  the  Commission  into  the 
policymaking  processes  of  any 
government  or  government  agency.  In 
addition,  the  Commission  will  not  use 
political  tests  or  political  qualifications 
in  selecting  or  monitoring  any  grantee. 

IV.  Budget  Information 

Allowable  costs:  The  allowable 
project  costs  include  salaries  and  wages 
for  key  personnel,  administrative 
assistants  and  secretaries,  fringe 
benefits,  consultant  fees,  travel 
expenses  (including  subsistence  costs 
when  traveling)  for  key  personnel  and 
participants,  stipends  for  participants, 
supphes  and  materials  used  in  the 
project,  services  such  a  cost  of 
duplication  and  printing,  long  distance 
telephone,  equipment  rental  or  purchase, 
postage,  and  other  services  not  included 
in  the  other  categories  or  in  the  indirect 
cost  pool  and  related  to  the  project 
objectives.  Stipends  should  be  the  same 
for  all  participants  in  a  particular 
institute  or  conference  but  the  stipend 
for  a  particular  institute  or  conference 
will  be  determined  by  the  length  of  the 
institute  or  conference.  Institutes  may 
provide  travel  expenses,  room  and 
board  (if  residency  is  required),  plus  a 
stipend  of  up  to  $200  per  week. 
Organizations  applying  to  conduct  an 
institute  or  conference  are  encouraged 
to  consider  seeking  matching  support  for 
part  of  their  project. 

Schools  and  school  systems  should  be 
asked  to  endorse  the  project  Schools 
from  which  the  participants  are  finaUy 
selected  are  expected  to  contribute  to 
the  cost  of  the  institute  or  conference 
(e.g.  for  one  institute,  schools  may  be 
expected  to  make  a  $200  cash 
contribution  to  the  sponsoring 
institution  for  each  participating 
teachers.)  The  Commission  encourages 
cost-sharing  from  applicants  it  believes 
are  capable  of  contributing  to  the 
support  of  an  authorized  project. 


Generally,  the  Commission's  share  of 
the  total  costs  of  an  institute  or 
conference  is  not  expected  to  exceed  80 
percent. 

All  cost  must  be  reasonable, 
necessary  to  accomplish  project 
objectives,  allowable  in  terms  of  the 
applicable  federal  cost  prindples, 
auditable,  and  incurred  during  the  grant 
period.  Charges  to  the  project  of  items 
such  as  salaries,  fringe  benefits,  travel, 
and  contractual  services  must  conform 
to  the  written  policies  and  established 
practices  of  the  applicant  oi^ganization. 

Non-allowable  Costs:  Grant  money 
may  not  be  used  as  honoraria  for 
individuals  who  simply  speak  at  the 
conferences  or  institutes.  The  restriction 
shall  not  prohibit  funds  from  being  used 
to  support  individuals  whose  broader 
participation  in  a  conference  or  institute 
includes  a  speech. 

Anticipated  Grant  Range:  Curricular 
materials— $5,000-50.000;  Institutes— 
$25,000-75.000:  Conferences— $5,000- 
25.000. 

V.  Review  Process 

Although  applicants  must  follow  the 
format  prescribed  under  "PROPOSAL 
CONTENT,"  the  proposal  should  not 
simply  mirror  the  examples  or  content  of 
this  announcement  We  anticipate  that 
this  discussion  will  help  the  applicant  to 
conceive  and  write  a  stronger  proposal 
by  alerting  the  applicant  to  the  ways  in 
which  it  will  be  read  and  judged. 

Applicants  will  submit  a  narrative  of 
their  proposal  which  is  limited  fifteen 
double-spaced  pages.  The  applicant  may 
submit  more  than  one  proposal;  the 
quality  of  each  will  be  assessed 
independently. 

The  examination  of  grant  applications 
begins  with  an  "Administrative  Review" 
for  completeness  and  conformity  with 
the  application  requirements  stated  in 
this  announcement.  After  this  review, 
the  application  will  be  given  a  "Merit 
Review,"  first  by  external  reviewers  and 
then  by  members  of  the  Commission 
staff.  The  readers  of  the  application  may 
be  faculty,  educational  administrators, 
government  administrators  or 
journalists.  These  readers  are  chosen  fw 
their  ability  to  assess  the  significance  of 
a  broad  range  of  important  issues  on  the 
Constitution,  the  Bill  of  Rights,  and 
subsequent  amendments  and  they  often 
have  practical  experience  in  educational 
programs.  But  they  almost  certainly  will 
know  little  about  a  particular  need, 
approach,  or  location.  The  application 
must  therefore  address  a  general 
audience  and  avoid  jargon  and  technical 
language.  Readers  are  asked  to  review  a 
large  number  of  apphcations  so  that 
they  can  gain  perspective  on  relative 
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signincance.  It  is,  therefore,  imperative 
that  the  apphcation  be  limited  to  fifteen 
double-spaced  pages. 

The  "Merit  Review"  will  focus  on  the 
relative  significance  and  importance  of 
applications.  Applicants  should  be  sure 
to  discuss  (1)  the  constitutional  issue  or 
educational  need  being  addressed;  (2) 
the  proposed  activities  in  some  detail; 
and  (3)  the  desired  results  or  outcomes 
of  the  project.  The  final  stage  of  review 
by  the  Commission  will  include 
consideration  of  the  feasibility  of 
proposals  as  well  as  the  full  range  of 
issues  raised  in  this  section.  The 
external  reviewers  may  include  both 
generaiists  and  specialists.  Proposals 
may  also  be  reviewed  by  other 
specialists  later  in  the  process  when 
technical  questions  arise. 

After  thorough  review  of  the 
applications.  Commission  staff  may 
telephone  applicants  in  order  to  verify 
or  clarify  information  about  the  project. 
The  Commission  may  also  contact 
others  who  are  in  a  position  to  know  the 
applicant's  work  and  plans,  or  who 
would  be  affected  by  the  project.  The 
Commission  has  set  April  30. 1987,  as  its 
target  date  for  award  decisions. 

Commissioners,  Commission  sta^, 
and  external  reviewers  will  remove 
themselves  from  consideration  of  any 
application  for  a  grant  which  might 
reasonably  present  the  appearance  of  a 
conflict  of  interest.  Individuals  who 
believe  they  may  have  a  potential 
conflict  of  interest  arising  from  present 
to  prior  association  with  the  applicant  or 
for  any  other  reason,  shall  bring  the 
situation  to  the  attention  of  the 
Commission's  General  Counsel  for 
guidance. 

Throughout  the  review  process, 
external  reviewers  and  Commission 
staff  will  make  judgments  about  the 
extent  to  which  a  project  will  contribute 
to  providing  elementary  and  secondary 
teachers  and  students  with  a 
strengthened  understanding  of  the 
Consftitution  and  Bill  of  Rights. 

VI.  Selection  Criteria 

The  Commission  has  developed  the 
following  criteria  as  general  guidelines 
for  judging  all  project  proposals: 

(1)  The  proposed  project  is  designed 
to  strengthen  elementary  and  secondary 
teachers'  capacity  to  appreciate  our 
constitutional  heritage,  including  the  Bill 
of  Rights,  and  to  produce  improved 
instructional  materials  which  will  help 
teach  young  students  about  the 
Constitution's  provisions,  antecedents, 
history,  and  the  structure  of  government 
which  it  creates. 

(2)  The  proposed  project  designed  to 
benefit  elementary  and  secondary 
students,  and  to  be  academically 


rigorous  in  a  way  that  is  appropriate  for 
the  age  group  toward  which  it  is 
directed. 

(3)  The  proposed  project  is  cost- 
effective  in  that  expenditures  are 
reasonable  and  appropriate  to  the 
objective  of  the  proposed  project.  Cost- 
effectiveness  is  especially  important 
since  the  funds  the  Commission  has 
discretion  to  grant  are  limited. 

Although  applicants  are  not  being 
required  to  match  or  share  costs  in  any 
of  the  activities  proposed  for 
Commission  funding,  the  Commission 
encourages  applications  that  include  in- 
kind  services  or  other  sources  of 
funding.  Preference  may  be  given  to 
applicants  who  propose  in-kind  ■ervices 
in  the  project  budget. 

(4)  Applicants  have  the  capacity  to 
carry  out  the  project  as  evidenced  by: 

(a)  Academic  and  administrative 
qualifications  of  the  project  personnel; 

(b)  Quality  of  project  design;  and 

(c)  Soundness  of  project  management 
plan. 

(5)  Potential  of  the  proposed  project 
for  wider  dissemination  and  use  by 
others.  Both  schools  represented  and 
organizations  hosting  an  institute  or 
conference  should  agree  to  implement 
the  plans  developed  by  the  teachers 
during  the  program. 

The  decision  to  award  grant  funding  is 
solely  within  the  discretion  of  the 
Commission  based  upon  its  judgment  of 
how  best  to  fufill  the  statutory  purposes 
of  the  grant  program 

VII.  Submission  Procedures  and  Closing 
Dates  for  Receipt  of  Proposals 

Every  application  for  a  grant  from  the 
Commission  must  be  made  on 
application  forms  prescribed  by  the 
Commission.  Photocopies  of  the  forms 
are  acceptable.  A  complete  application 
package  consists  of  the  following  item: 

(1)  Standard  Form  424  with 
attachments; 

(2)  Proposal  abstract  (one  page); 

(3)  Proposal  narrative  (5-15  double- 
spaced  typed  pages);  and 

(4)  Proposal  budget. 

The  closing  date  for  receipt  of  grant 
application  is  February  15, 1987.  Late 
applications  will  not  be  accepted. 

'The  announced  closing  date  and 
procedures  for  guaranteeing  timely 
submission  will  be  strictly  observed. 
The  Commission  reserves  the  option  to 
invite  additional  applications  after  the 
closing  date,  if  grant  funding  is  not 
exhausted.  If  new  application  are 
invited,  notification  will  be  placed  in  the 
Federal  Register. 

Applicants  should  also  note  that  the 
closing  date  applies  to  both  the  date  the 
application  is  mailed  and  the  hand 
delivery  date.  A  mailed  application 


meets  the  requirement  if  it  is  mailed  on 
or  before  the  pertinent  closing  date  and 
the  required  proof  of  mailing  is 
provided.  Proof  of  mailing  may  consist 
of  one  of  the  following;  (a)  a  legibly 
dated  U.S.  Postal  Service  postmark;  (b) 
a  legible  receipt  with  the  date  of  mailing 
stamped  by  the  U.S.  Postal  Service;  (c)  a 
dated  shipping  label,  invoice  or  receipt 
from  commercial  carrier  or,  (d)  any 
other  tangible  proof  of  mailing 
acceptable  to  the  Commission. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Commission  will 
not  accept  either  of  the  following  as 
proof  of  mailing;:  (1)  a  private  metered 
postmark;  or,  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 
Please  use  first  class  mail.  All 
applicants  will  receive  acknowledgment 
notices  upon  receipt  of  proposals. 

Mailing  Address  and  Telephone: 

Commission  on  the  Bicentennial  of  the 
United  States  Constitution  ,  736  ]ackson 
Place,  NW,  Washington,  DC  20503.  Attn: 
Direction  of  Education  Programs, 
Educational  Grant  Program.  Telephone 
(202)  653-5110 

Final  Proposals  Sent  by  Mail; 

February  15, 1987. 

Hand  Delivered  Final  Proposals: 

Hand  delivered  final  proposals  will  be 
accepted  daily  between  the  hours  of  8:00 
a.m.  and  5:30  p.m.,  Eastern  Standard 
Time  except  Saturdays,  Sundays  and 
Federal  Holidays.  Proposals  will  not  be 
accepted  after  5:30  p.m.  on  any  closing 
date. 

Number  of  copies  of  Final  Proposal 

All  applicants  must  submit  one  (1) 
signed  original  application  and  four  (4) 
copies.  Each  copy  must  be  covered  with 
a  signed  Standard  Form  424. 

Proposal  Content 

All  applicants  urged  to  develop 
proposals  that  are  concise  and  clearly 
written.  The  proposal  must  contain  the 
components  listed  below: 

Title  Page:  Use  Standard  Form  424  (SF 
424).  Additional  instructions  are  printed 
on  the  reverse  side  of  SF  424. 

Abstract:  Attach  a  one-page,  double- 
spaced  abstract  following  SF  424.  This  is 
a  key  element  in  all  applications,  and 
should  include:  (1)  a  brief  description  of 
the  project;  (2)  the  proposed  activities; 
and,  (3)  the  project's  intended  outcome. 

Budget:  Applicants  will  prepare  a 
complete  budget  including  details  of 
expenditures  for  salary,  travel,  etc. 
Indirect  costs  may  be  assessed  at  a  rate 
previously  approved  by  another  agency 
of  the  federal  government.  Applicants 
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who  need  to  establiah  an  indirect  cost 
rate  should  contact  the  Commission. 

Budget  Explanation:  Applicants  will 
include  a  budget  statement  explaining 
(1)  the  basis  used  to  estimate  major  cost 
(professional  personnel,  consultants, 
travel  and  indirect  costs)  and  any  other 
costs  that  may  appear  unusual;  and  (2) 
how  the  major  costs  relate  to  the 
proposed  budget  activities. 

Project  Narrative:  Applicants  must 
provide  a  narrative  statement  limited  to 
fifteen  double-spaced  typed  pages. 
Include  the  following  information: 

(I.)  Project  Description:  A  description 
of  the  project  activities  and  how  they 
relate  to  the  selection  criteria; 

(II.)  Outcome  and  Plans  for  Wider 
Impact:  A  description  of  the  project's 
outcome  and  prospects  that  the  project 
will  have  a  continuing  impact  and  will 
benefit  others  beyond  the  program 


participants  (provide  an  estimate  of 
number  of  teachers/students  who  will 
benefit); 

(III.)  Other  Aspects  of  the  Project-  A 
description  of  any  other  especially 
significant  aspects  of  the  proposed 
project;  and 

(IV.)  Personnel  and  Institutional 
Information:  For  key  project  staff,  please 
attach  descriptions  of  relevant 
education  and  experience.  (Applicants 
may  submit  as  an  appendix  to  the 
proposal  up  to  ten  pages  of  background 
information  on  their  institutions  or 
agencies  which  is  relevant  to  a  full 
understanding  of  the  significance  and 
feasibility  of  the  proposed  project.) 

Equal  Opportunity 

The  Commission  on  the  Bicentennial 
of  the  United  States  Constitution  is 
responsible  for  ensuring  compliance 


with  and  enforcement  of  public  laws 
prohibiting  discrimination  because  of 
race,  color,  national  origin,  sex. 
handicap,  and  age  in  programs  and 
activities  receiving  federal  assistance 
under  this  grant  program.  Any  person 
who  believes  he  or  she  has  been 
discriminated  against  in  any  program, 
activity,  or  facility  receiving  a 
Commission  grant  should  write 
immediately  to  Lane  V.  Sunderland, 
Director  of  Educational  Programs, 
Commission  on  the  Bicentennial  of  the 
United  States  Constitution,  736  Jackson 
Place.  NW..  Washington.  DC  20503. 

Authority  Citation 

(20  U.S.C.  959;  Title  V  of  Pub.  L  99-194;  45 
CFR  Part  201a) 
Lane  V.  Sundeiiand. 

Director.  Educational  Progivms. 

mxiNO  CODE  6340-01-11 
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EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON: 
DATE 

b   NO.  PROGRAM  IS  NOT  COVERED  BY  E  O   12372  IS 

OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW    D 


a  TYPED  NAME  AND  TITLE 


24.  APPUCA-  1 

TION 
RECEIVED    It 


27   ACTION  TAKEN 

Q  a  AWARDED 
a  b  REJECTED 
a  C    RETURNED  FOR 

AMENDMENT 
D  d  RETURNED  FOR 

E  O  12372  SUBMISSION 

BY  APPLICANT  TO 

STATE 
a  a  DEFERRED 
a  I    WTTHDRAWN 


b  SKjNATURE 


25.  FEDERAL  APPLCATKIN  OENTIFCATION  NUMBER 


2B. 


FUNDING 


a  FEDERAL 


b   APPLICANT 


C   STATE 


G  LOCAL 


a  OTHER 


TOTAL 


00 
~0O 


00 
00 
00 
.00 


26^  FEDERAL  GRANT  IDENTIFICATKM 


Ymr 


2t   ACnONOATE*' 


It 


31    CONTACT  FOR  ADDITIONAL  INFORMA- 
TK3N  (Nami  and  fkftaiu  mamtari 


30 

STARTING 

DATE 


It 


32. 

ENOINQ 
DATE 


Ymr  rnarntk 

It 


33.  REMARKS  A06EO 


Dy..     D 


NSN  7540-01-OOS-«I62 
PREVIOUS  EDITION 
IS  NOT  USABLE 


424-103 
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GENERAL  INSTRUCTIONS  FOR  THE  SF-424 

with  OMB  arrl?i2?Y^'^'"H"!^iS  ^^"^"  cif  ^  ^""^^  '^^^^'  '^^  preapplications  and  applications  submitted  in  accordance 
7J1ZSS  :    ^  "T"'  ^  "sed  by  Federal  agencies  to  obtain  applicant  certification  that  states  which  have  establisheda 

^X«  Sw^*^"'  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  i^luded  nli; 
process  have  been  given  an  opportunity  to  review  the  apphcanfs  submission.  K>"y  <»     •"  ««  inciuoeo  in  ineir 


APPLICANT  PROCEDURES  FOR  SECTION  I 

I.  -Ji5?Il^"'  ***  '=<*"**••  ■"  '•"^  •"  Section  I  with  me  exception  ol  Box  3.  'Stale  Applicaiion  Identifier  "  II  an  item  is  not  aooi^ihii.  ..rri.  "ma  'k  -..-*„  , 

it  needed,  losen  an  astensk  ■••,•  and  use  Section  IV  An  explanabon  follows  for  eachrtem  app(«able.  wrrte   NA    H  add«onal  spac* 


2a 

2b 
3«. 

3b. 


5. 
«a 


6b. 
7. 


8 
9. 
10. 
11. 


12. 


Mark  appfoprtaie  box  Preapplicaiion  and  application  are  described  in 
0MB  Ocular  A-102  and  Federal  agency  program  instructions.  Use  of 
this  form  as  a  Nobce  ol  mtent  w  ai  Stale  ophon  Federal  agencies  do 
noi  requKe  Notices  of  Intent 

Appbcanf's  own  control  nomber.  if  desired. 

Date  Section  I  is  prepared  (at  applicant's  option). 

Number  assigned  by  Stale 

Date  assigned  by  Stale 

Legal  name  of  appKcart.  name  of  pfimary  organizational  unit  wf>ich  will 
undertake  the  assistartce  activily  complete  address  of  applicant,  and 
name  and  lelepfione  number  of  tfie  person  who  can  provide  further 
informabon  about  this  request 

Emptoyer  Jdenkfication  Number  (EIN)  of  applicant  as  assigned  by  the 
Internal  Revenue  Service 

Use  Catalog  of  Federal  Domestic  Asststance  (CFDA)  number  assigned 
to  program  under  wh«h  assistance  is  requested  H  more  than  one 
program  (e.g.,  lom  funding),  check  multiple  and  explain  in  Section 
IV  N  unknown,  cite  Public  Law  or  U  S  Code 

Program  title  from  CFDA  Abbreviate  if  necessary 
Use  Section  rv  to  provide  a  summary  description  of  the  protect   If 
appropriate,  le .  if  protect  affects  particular  sues  as,  for  example 
construction  or  real  property  projects,  attach  a  map  showing  the 
protect  locatton 

"City"  inctodes  town,  township  or  other  municipalily 
List  only  largest  unit  or  units  allecled.  such  as  Stale,  county,  or  city 
Estimated  number  of  persons  directly  tjenefiting  from  project. 
Check  the  type(s)  of  assistance  requested. 
A   Basw  Grant— an  original  request  for  Federal  funds 
B    Supplemental  Grant— a  request  to  increase  a  baste  grant  in  certain 
cases  where  the  eligible  applicant  cannot  supply  the  required 
matching  share  of  the  basic  Federal  program  (eg,  grants  awarded 
by  the  Appalachian  Flegional  Commission  to  provide  the  applicant 
a  matcfiing  share) 

E.  Other  Explain  in  Section  IV. 

Amount  requested  or  to  be  contributed  during  the  first  funding/budget 
period  by  each  contnbulor  Vahie  of  m-kind  contributions  shoukJ  be 
included.  It  the  action  is  a  change  m  dollar  amount  of  an  existing  grant 


Item 


13b 


14 


15. 

16 

17. 
18. 

19 

20 
21 


(a  revision  or  augmentation  under  item  14).  indicate  only  the  amount  of 
the  change  For  decreases,  enclose  the  amount  in  parentheses  If  both 
baste  and  supplemental  amounts  are  included,  breakout  in  Section  IV 
For  multiple  program  funding,  use  totals  and  show  program  breakouts 
m  Section  IV.  12a— arrxjuni  requested  from  Federal  Government 
12b— amount  appkcant  will  contnbute  12c— amount  from  State  li 
apphcani  w  not  a  Stale  12d— amount  from  tocal  government,  if 
applicant  is  not  a  tocal  government  12e— amount  from  any  other 
sources,  explain  in  Sectton  IV 

The  dtstrici(s)  where  most  of  actkxi  wort*  wiH  be  accomplished.  If  cify- 
wkJe  or  Stale-wide,  covering  several  districts,  wrrte  "cily-wide"  or 
•Statewide" 

A   New  A  submittal  for  project  not  previously  funded. 

B  Renewal  An  extension  for  an  addit»nal  fundmg/budgel  period  lor  a 
project  having  no  projected  completion  date,  but  for  which  Federal 
support  must  be  renewed  each  year. 

C  Revision  A  modificalioo  to  project  nature  or  scope  wheh  may  result 
in  funding  change  (increase  or  decrease) 

D  Contmuabon  An  extension  lor  an  addibonal  fundmg/bodgel  period 

tor  a  project  with  a  projected  complebon  date. 
E.  Augmeniabon   A  requirement  lor  addittonal  funds  lor  a  pfojed 

previously  awarded  funds  m  the  same  fund«g/budget  period. 

Project  nature  and  scope  unchanged. 

Approximaie  dale  project  expected  to  begin  (usually  associated  with 
esbmaied  date  of  availabilily  of  funding) 

Eslimaled  number  of  months  to  complete  project  after  Federal  funds 
are  available 

Complele  only  for  revistons  (item  14c).  or  augmentations  (Hem  14e). 

Date  preappleaHon/applicatton  mutt  be  submrtted  to  Federal  agency 
*\  OI6W  to  be  eligible  lor  funding  consideration 

Name  and  address  of  the  Federal  agency  to  whtoh  this  request  Is 
addressed  Indicale  as  ctearty  as  possible  the  name  ol  the  offtoe  to 
which  the  application  «viii  be  delivered. 

Existing  Federal  grant  identiftoaHon  number  if  this  is  not  a  new  request 
and  directly  relalet  to  a  previous  Federal  actton   Olherwiae.  write 

Check  appropriate  box  as  to  whether  Section  IV  of  tonn  contains 
remarks  and/or  additional  remarks  are  attached. 


APPLICANT  PROCEDURES  FOR  SECTION  II 


Appltoants  wiH  always  complete  either  item  22a  w  22b  and  items  23a  and  23b. 

22a       Comptete  if  appltoabon  is  subject  to  Executive  Order  12372  (State  p?h 

review  and  comment)  ^ 


Check  if  appltoation  is  not  subject  to  E.O.  12372. 

Name  and  titte  of  authorized  representative  of  tegal  applicanl. 


FEDERAL  AGENCY  PROCEDURES  FOR  SECTION  III 


Applteant  oomptetes  only  Sectkjns  I  and  II  Section  HI  is  completed  by  Federal  agencies. 


26. 
27. 
28. 


Use  to  Identify  award  actkyis 

Use  Section  IV  to  amplify  where  appropriate. 

Amount  to  be  contributed  during  ihe  first  funding/budget  period  by 
each  contnbukjr  Value  of  in-kmd  contnbutions  will  be  included.  If  the 
action  IS  a  change  in  dollar  amount  of  an  existing  gram  (a  revision  or 
augmentation  under  item  14),  indicate  only  the  amount  of  change  For 
(lecreases,  erKitose  the  amount  m  parentheses  If  both  baste  and 
supplemental  amourrts  are  included,  breakout  in  Section  IV  For  multipte 
program  fundwig,  use  totals  and  show  program  breakouts  in  Section  IV 
26a— amount  awarded  by  Federal  Governmenl.  28b— amount  appkcam 


29 

30 

31. 

32 
33 


will  contribute  28c— amount  from  State.  H  applicanl  is  not  a  Stale 
28d— amount  from  tocal  goveoimenl.  if  applicant  is  not  a  tocal  govenv 
ment  2ee— amount  from  any  other  sources,  explain  m  Section  IV 
Date  action  was  taken  on  this  request. 
Date  funds  wiH  become  availabto. 

Name  and  telephone  number  of  agency  person  who  can  provide  more 
mtormation  regarding  this  assistance 

Date  after  which  funds  wiU  no  tonger  be  availabte  for  oWigatton. 

Check  appropriate  box  as  to  whether  Section  IV  of  fonn  contains 

Federal  remarks  and/or  altachmem  of  additkxial  remart«. 

■b  CPO  1    1964  O  -  421-526   (140) 
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Sr  ANOAKO  POMM  4M  PAU  S  I1UV.  4-M) 


! 

OiVIB  APPROVAL  NO.  3312-0015 
EXPIRES^  2/89 

APPLICATION  FOR  FEDERAL  ASSISTANCE  (Short  Form) 

PART  1  —  Budget  Data 

Obiect  Class  Categories 

Correol  Approved  Budget 
(a) 

Change  Requested 

New  or  Revoed  Budget 
(c) 

t     Personnel 

2    Fringe  Benefits 

3    Travel 

4.   Equipment 

5    Supplies 

6.  Contractual 

7    Stipend  Expenses 

8    Otfier 

9    Total  Direct  Charges 

...      -  ^ .  . 

10    Indirect  Charges 

i 

11.   TOTAL 

12    Federal  Share 

1    ; 

13.  Non-Federal  Share 

14.  Proiect  IrKome 

15.  Detail  on  Indirect  Costs: 

Type  of  Rate  (Mark  or>e  boxj                          □  Provisional                                  Q  Predetermined 

D  P'"al                                             □  Fixed 
Rate                              %         Bases                                          Total  Amount  S 

16     ATTACH  BUDGET  EXPLANATION  ON   MAJOR  COST  ITEMS   FOLLOWING   THIS   PAGE 

■ . . . 1 1 —                    =^=^^^^=a 

PART  II  —  Program  Narrative  Statement 

Protect  Narrative  APPLICANTS  MUST  PfiOVlOe  A  narrative  STATEMENT  UMITEO  TO  FIFTEEN  DOUBLE-SPACED 
TYPED  PAGES.  Include  the  following  information: 

I)  Project  DescilpUon    A  description  of  the  project  activities  and  how  they  relate  to  the  selection  criteria; 

II)  Outcome  and  Plans  for  Wider  Impact  A  description  of  the  projects  outcome  and  prospects  that  the 
project  will  have  a  continuing  impact  and  will  benefit  others  beyond  the  project  participants: 

III)  Other  Aspects  of  the  Project    A  description  of  any  other  especially  significant  aspects  of  the  proposed 
proiect;  and 

IV)  Personnel  and  Institutional  Information:  For  key  project  staff,  please  attach  descriptions  of  relevant 
education  and  experience   (Applicants  may  sut>mit  as  an  appendix  to  the  proposal  up  to  ten  additional 
pages  of  background  information  on  their  institutions  or  agencies  which  is  relevant  to  a  full  understanding  of 
the  significarKe  and  feasibility  of  the  proposed  project.) 
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INSTRUCTIONS 


PART  I 

Hems  1-11  -  Enter  on  IjnM  1-11  m  Column  (c)  Ihe  Utai 
»TOunts  needed  tor  the  protect  If  tw  is  an  aoolication  tor  n»w 
grants,  leave  Coiuoioe  (a)  and  (b)  btank.  II  ih«  a  an  apgfccalion  lor 
amendments,  changes  or  supptements,  show  the  cunent  approved 
budget  »i  Cdomn  (a);  enter  m  Cdomn  (b)  on  Ihe  appropriate 
kne<s)  the  •twunt  cH  Ihe  change,  amendment  or  supptement;  add 
each  hne  eriry  m  Column  (a)  to  the  kne  entries  n  Cotunm  {t»  and 
enter  the  total  »or  each  kne  «i  Column  (c).  The  amounts  shown  in 
Column  (c)  represent  the  amount  ol  the  new  or  revised  g^ant 
budget 

Item  1 2  —  Enter  Ihe  Federal  share  ol  the  amount  on  Line  1 1 . 
nam  13  —  Enter  the  non-Federal  share  ol  the  amount  on  Une  ii. 
Item  14  —  Enter  the  amount  of  eatmated  mcome.  rf  any,  to  be 
generated  by  the  protect  Do  not  add  or  subtract  this  amount  from 


the  total  protect  amount  The  estimated  amour*  of  protect  income 

may  be  considered  by  the  Federal  grantor  agency  «  determining 

the  total  amount  of  Vie  grant  award. 

Item   15  —  Enter  the  type  of  indirect  cost  rate  (provwonal. 

predetenTMned,  fin^  or  hxed),  the  rate  that  *»iil  be  m  effect  dunng 

the  lundwig  penod,  mxJ  Ihe  amount  of  the  base  to  which  the  rate  « 

applMd. 

PART  II 

The  Protect  Narative  statement  should  show  the  need,  obtecUves. 
approach,  the  geographical  location  of  the  protect  and  ihe  benefits 
expected  to  be  obtawied  from  the  asaatance.  Attach  any  data  that 
may  be  needed  to  establish  the  applicanrs  eligiMity  lor  receiving 
assistar>ce  under  tfw  Federal  program.  Refer  to  the  Annual 
Program  Announcemertt  lor  rrxxe  details. 


PART  III  —  ASSURANCES 

The  apphcanf  hereby  assures  and  certHiee  that  K  w*  comply  with  the  regulaDons,  potoes,  guidelines,  and  requirements  including  the 
apphcable  0MB  Circulars  No..  (A-21.  A-IIO.  A-122.  A-87.  A-102.  and  A-128)  as  they  relate  to  the  application,  acceptance  and  use 
of  Federal  funds  lor  this  Feder^  assotad  proiea  The  Applicant  also  assures  and  certifies  with  respect  to  the  grant  that 

nght  to  examifw  all  records,  books,  papers,  or  documents 


1.  It  possesses  legal  authonty  to  apply  for  the  grant  that  a 
resolu»on,  mobon  or  SBwlar  aclwn  has  been  du»y  adopted  or 
passed  as  x\  official  act  of  the  applicant's  governing  body, 
authorizing  the  filing  ol  the  application,  mdudmg  a*  under- 
stanAngs  *xJ  assurances  contacted  therein,  and  directing  and 
authorizing  the  person  identified  as  the  official  representative  ol 
the  ^<*cant  to  act  «i  conrwction  with  the  application  and  to 
provide  such  addrtnnal  mfomnation  as  may  be  reqwred. 

2.  It  w*  comply  with  Titte  VI  of  the  Civil  Rights  Act  of  1964<P.L 
88-352)  and  «i  accofdarK»  with  Titte  VI  of  that  Act  no 
person  m  the  Umted  States  shal.  on  the  ground  of  race,  color, 
a  national  ongm,  be  excluded  from  parnapabon  m,  be  den«d 
the  benefits  of,  or  be  otherwise  subtected  to  diacnmination 
under  wy  protect  or  activity  lor  wheh  the  applicant  receives 
Feder^  finanoai  assistance  and  wit  immediatBly  take  any 
measures  necessvy  to  effectuate  this  agreement 

3.  It  w*  comply  with  Title  VI  ol  the  Civil  Rights  Act  of  1964  (42 
use  2000d)  prohibrting  emptoyment  diacriminainn  where  (1) 
the  primary  purpose  ol  a  grant  is  to  provids  employment  or  (2) 
discntranatory  emptoyment  practices  will  result  m  unequal 
treatment  of  persons  wfw  are  or  should  be  beneAtvig  from  the 

grant-aided  activity. 

4.  It  wM  comply  wi«i  the  pnwianns  of  me  Hatch  Act  «Mch  limit 
the  poMcai  activity  of  employees. 

5.  n  w«  comply  with  the  minwnum  wage  and  maximum  hours 
proMsnns  ol  the  Federal  Fair  Labor  Standards  Act  as  they 
a«)ply  to  educational  «wtitution  employees  of  State  and  local 

governments. 

6.  It  wiU  establish  safeguards  to  prohibit  emptoyees  from  usmg 
their  positions  for  a  purpose  that  is  or  gives  the  appearance  of 
bemg  motivated  by  a  desire  for  private  gain  for  themselves  or 
others,  particularty  tiose  with  whom  they  have  family, 
business,  or  other  ties. 

7.  It  w*  give  the  grantor  agency  or  the  Comptroller  General 
through  any  authorized  representative  the  access  to  and  tie 


[FR  boc  86-29154  Filed  12-29-86;  8:45  am] 


MUMa  COOe  (340-41-C 


to  examirw 
related  to  the  grant 

8.  It  win  comply  with  al  requirements  imposed  by  the  Federal 
grantor  agerxry  concerrwig  special  requirements  of  law, 
progran  requirements,  and  other  admwustrative  reqmfements 
a«}proved  m  accordance  wMh  applicable  Offtce  of  Management 

and  Budget  Circulars. 

9.  It  wiN  nsura  that  the  lactMies  under  its  ownership,  lease  or 
supervann  which  shall  be  utilized  m  the  accomphahment  of  ttw 
protect  ye  not  listed  on  Ihe  Environmental  Protection  Agency's 
(EPA)  list  of  Violating  FaaMies  and  that  it  wil  no«fy  ttw  Federal 
grantor  agency  ol  the  receipt  ol  any  communeahon  from  Ifte 
Director  of  the  EPA  Office  ol  Federal  Activities  indicating  that  a 
facility  to  be  used  «i  the  protect «  under  consideration  for  listing 
by  the  EPA. 

10.  It  wil  comply  with  the  ftood  insurance  purchase  requirements  of 
Section  102(a)  ol  the  Flood  Disaster  Protecton  Act  of  1973, 
PuUc  Law  93-234,  42  USC  401 2&  SecOon  102(a)  reqmrsa 
the  purchase  of  ftood  insurance  as  a  condition  lor  the  recent  of 
ati  Federal  ftnwxaal  assotance  tor  machinery,  equipment 
fixtores,  arxJ  fumisfwigs  to  be  used  in  any  area  that  has  been 
Identified  by  the  Secretsy  of  the  Depar«nent  of  Housvig  and 
Urt)«i  Development  as  an  area  having  special  tood  hazards. 

11.  It  w»  anal  the  Federal  grantor  agency  »\  its  compliance  with 
Section  106  of  the  National  Histonc  Preservation  Act  of  1966 
as  snended  (16  U.S.C.  470).  Executive  Order  1 1593,  and  Ihe 
Archeotogcrt  «id  Historic  Preservation  Act  of  1966  (16 
U.S.C.  469a-l  el  seq.)  by  (a)  consulting  «m«i  Ihe  State 
Histonc  Preservation  Officer  on  the  conAjct  of  investigatwns. 
as  necessay,  to  identify  properties  listed  m  or  eligibte  lor 
inclusion  m  the  National  Register  of  Histonc  Places  that  are 
subtect  to  adverse  effects  (see  36  CFR  Part  800.0)  by  the 
activity,  and  noutying  the  Federal  grantor  agency  ol  the 
existence  of  any  such  properties,  and  by  (b)  complying  with  all 
requirements  established  by  the  Federal  grantor  agency  to 
avoid  a  mitigate  adverse  effects  upon  such  properties. 


Tuesday 
December  30,  1986 


Part  V 

Department  of 
Justice 

Bureau  of  Prisons 

28  CFR  Parts  544,  545  and  551 
Control,  Custody,  Care,  Treatment,  and 
Instruction  of  Inmates;  Adult  Basic 
Education  (ABE)  Programs  and  Inmate 
Financial  Responsibility  Program;  Final 
Rule  Correction,  Interim  Rule  and 
Proposed  Rule 


J 


BEST  COPY  AVAILABLE 


47178      Federal  Register  /  Vol.  51.  No.  249  /  Tuesday.  December  30.  1986  /  Rules  and  Regulations 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  544 

Control,  Custody,  Care,  Treatment, 
and  Instruction  of  Inmates;  Adult  Basic 
Education  (ABE)  Programs 

AGENCY:  Bureau  of  Prisons.  Justice. 
action:  Notice  of  correction. 

summary:  This  notice  corrects  an 
inadvertent  omission  of  the  public 
comment  date  for  the  Bureau  of  Prisons' 
interim  rule  on  Adult  Basic  Education 
(ABE)  Programs,  previously  published  in 
the  Federal  Register  November  21. 1986 
(at  51  FR  42166).  The  effective  date 
heading  should  have  read,  "EFFECTIVE: 
November  21. 1986;  Public  Comment 
must  be  received  on  or  before  January 
30. 1987." 

FOR  FURTHER  INFORMATION  CONTACT: 

Hank  Jacob.  Office  of  General  Counsel. 
Bureau  of  I'risons.  Phone  202/272-6874. 

Dated:  December  22. 1986. 
Nonnan  A.  Carlson, 
Director.  Bureau  of  Prisons. 
|FR  Doc.  86-29162  Filed  12-29-86:  8:45  am) 

BILLING  CODE  4410-OS-M 

28  CFR  Part  551 

Control,  Custody,  Care,  Treatment, 
and  Instruction  of  Inmates 

AGENCY:  Bureau  of  Prisons.  Justice. 
ACTION:  Interim  rule. 

summary:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  an  amendment 
to  its  rule  on  Birth  Control,  Pregnancy, 
Child  Placement,  and  Abortion.  The 
revision  is  necessitated  by  a 
Congressional  amendment  in  the  Fiscal 
Year  1987  Continuing  Resolution  for 
Appropriations  (Pub.  L.  99-500) 
prohibiting  the  use  of  funds 
appropriated  by  this  resolution  to  be 
used  in  paying  for  abortions,  except  in 
cases  of  rape  or  a  danger  to  the  mother's 
life. 

DATES:  Effective  Date:  December  30. 
1986.  Comments  on  the  Interim  Rule 
must  be  received  on  or  before  January 
30, 1987. 

ADDRESS:  OfHce  of  General  Counsel. 
Bureau  of  Prisons.  Room  770.  320  Ist 
Street  NW..  Washington,  DC  20534. 
Comments  received  will  be  available  for 
examination  by  interested  persons  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hank  Jacob,  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  202/272-6874. 


SUPPLEMENTARY  INFORMATION:  In  this 
document,  the  Bureau  of  Prisons  is 
publishing  an  amendment  to  its  final 
rule  on  Birth  Control.  Pregnancy.  Child 
Placement,  and  Abortion.  A  final  rule  on 
this  subject  was  published  in  the 
Federal  Register  June  29. 1979  (at^4  FR 
38252  et  seq.].  The  present  amendment 
is  necessitated  by  a  congressional 
amendment  to  the  Fiscal  Year  1987 
Continuing  Resolution  for 
Appropriations  (Pub.  L  99-500)  which 
prohibits  the  use  of  appropriated  funds, 
including  those  of  the  Bureau  of  Prisons, 
from  paying  for  abortions,  except  in 
cases  of  rape  or  danger  to  the  mother's 
life.  For  this  reason,  the  Bureau  finds 
good  cause  for  exempting  the  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  advance 
public  comment,  and  delay  in  effective 
date. 

Based  on  this  Congressional  mandate, 
the  Bureau  of  Prisons  has  decided  to 
publish  a  completely  revised  §  551.23. 
While  the  rule  will  become  effective 
immediately,  the  Bureau  is  interested  in 
receiving  public  comment  on  the  revised 
rules  and  suggestions  on  how  the  rule 
may  be  further  refined/modified. 
Accordingly,  the  Bureau  has  decided  to 
publish  its  revision  as  an  interim  rule 
with  public  comment  invited.  Public 
comment  received  on  or  before  January 
30. 1987  will  be  considered  before 
publication  of  the  final  rule. 

In  addition  to  a  revised  %  551.23, 
S  5S1.24(d)  is  clarified  by  substituting 
the  phrase  "appropriately  placed"  for 
"appropriately  cared  for".  The  intent  of 
the  paragraph  is  unchanged 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO  12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354).  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  28  CFR  Fart  551 

Prisoners. 

Conclusion 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director.  Bureau  of 
Prisons  in  28  CFR  0.96(q).  28  CFR, 
Chapter  V  Part  551.  Subpart  C  is 
amended. 


Dated:  December  22. 1986. 
Nonnan  A.  Carison. 

Director. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  551— MISCELLANEOUS 

I.  The  authority  citation  for  Part  551  is 
revised  to  read  as  follows: 

Authorily:  5  U.S.C.  301: 18  U.S.C.  4001.  4042, 
4081.  4082.  4161-4166.  5006-5024.  5039:  28 
U.S.C.  509,  510:  28  CFR  0.95-0.99:  Pub.  L  99- 
500  (209). 

Subpart  C— Birth  Control,  Pregnancy, 
Child  Placement,  and  Abortion 

A.  In  Part  551.  Subpart  C.  revise 
§  551.23  to  read  as  follows: 

§551.23    Abortion. 

(a)  The  inmate  has  the  responsibility 
to  decide  either  to  have  an  abortion  or 
to  bear  the  child. 

(b)  Pursuant  to  Congressional 
mandate  (section  209  of  Pub.  L.  99-500. 
Fiscal  Year  1987  Continuing  Resolution 
for  Appropriations),  the  Bureau  of 
Prisons  may  pay  for  an  abortion  only 
where  the  life  of  the  mother  would  be 
endangered  if  the  fetus  were  carried  to 
term  or  if  the  pregnancy  is  the  result  of 
rape.  With  the  exception  of  the  two 
above-mentioned  circumstances,  an 
inmate  may  elect  to  have  an  abortion, 
provided  that  she  pays  for  the  abortion 
with  her  own  funds  or  through  the 
assistance  of  community  facilities. 

(c)  The  Warden  shall  provide  an 
interested  inmate  with  medical,  religious 
and  social  counseling  to  aid  her  in 
making  the  decision  whether  to  have  an 
elective  abortion.  If  an  inmate  is  in  one 
of  the  two  exception  groups  (see 
paragraph  (b)  of  this  section),  and 
chooses  to  have  an  abortion,  she  shall 
sign  a  statement  to  that  effect.  Staff 
shall  then  arrange  for  the  abortion  at  a 
hospital  or  clinic  outside  the  institution. 
If  an  inmate  does  not  fall  in  one  of  the 
two  exception  categories,  but  chooses  to 
have  an  abortion,  staff  shall  provide  the 
inmate  with  information  about  the 
availability  of  community  abortion 
facilities.  The  inmate  shall  sign  a  written 
statement  acknowledging  that  she  has 
been  provided  the  counseling  and 
information  called  for  in  this  policy. 

(d)  The  inmate  shall  sign  a  statement 
of  responsibility  for  the  decision  to  have 
an  elective  abortion,  including  an 
indication  of  the  plans  for  payment  for 
the  abortion.  A  copy  of  this 
documentation  is  to  be  provided  to  the 
Medical  Director.  In  those  cases  where 
the  Bureau  may  not  pay  for  the  abortion, 
Bureau  of  Prisons  appropriated  funds 
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may  still  be  used  for  escort  and 
reasonable  transportation  charges. 

(e)  At  an  inmate's  written  request, 
ordinarily  submitted  through  the  unit 
manager,  the  medical  staff  shall  arrange 
for  the  elective  abortion  to  take  place  at 
the  appropriate  clinic  outside  the 
institution. 


B.  In  §  551.24,  revise  paragraph  (d)  to 
read  as  follows: 

9551^4    CMMptacwnenL 

•        •        •        •        • 

(d)  The  institution  staff  shall  woric 
closely  with  community  agencies  and 
persons  to  ensure  the  child  is 
appropriately  placed.  The  staff  shaU 


give  notice  to  the  responsible 

community  agency  of  the  inmate's  plan 
for  her  child.  Child  welfare  workers  may 
come  to  the  institution  in  appropriate 
cases  to  interview  and  counsel  an 
inmate. 

(FR  Doc  M-28183  FUed  12-29-88:  MS  Ui) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  545 

Control,  Custody,  Care,  Treatment, 
and  Instruction  of  inmates;  Inmate 
Financial  Responsibility  Program 

AOENCY:  Bureau  of  Prisons,  Justice. 
action:  Extension  of  Comment  Period. 

summary:  This  notice  extends  the 
public  comment  date  for  the  Bureau  of 
Prisons'  proposed  rule  on  its  Inmate 
Financial  Responsibility  Program, 
previously  published  in  the  Federal 
Register.  November  21, 1986  (at  51  FR 
42167).  The  public  comment  date  is 
extended  from  December  22, 1986  to 
January  22, 1987. 

DATED:  The  comment  period  is  extended 

to  January  22, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hank  Jacob.  Office  of  General  Counsel, 
Bureau  of  Prisons,  Phone  202/272-6874. 

Dated:  December  22. 1986. 
f4onnan  A.  Ccrlaoo, 
Director,  Bureau  of  Prisons. 
[FR  Doc.  86-29164  Filed  12-29-66;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Researcti  and  Special  Programs 
Administration 

[Docket  No.  NPOA-2] 

City  of  New  Yoric  Appeal  of  Denial  of 
Non-Preemption  Determination  No. 
NPD-1 

AGENCY:  Research  and  Special  Programs 

Administration.  Department  of 

Transportation. 

action:  Decision  on  appeal  from  denial 

of  non-preemption  determination. 

summary:  On  September  9, 1985, 
pursuant  to  section  112(b]  of  the 
Hazardous  Materials  Transportation 
Act  (HMTA),  the  Department  of 
Transportation  issued  an  administrative 
ruling  denying  New  York  City's  request 
for  a  waiver  of  preemption  for  its 
ordinance  banning  the  transportation  of 
spent  nuclear  fuel.  Pursuant  to  49  CFR 
107.225,  the  City  filed  an  administrative 
appeal  to  this  ruling.  This  document 
contains  the  decision  of  the  Department 
denying  the  appeal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Betsock,  Office  of  Chief 
Counsel.  Research  and  Special  Programs 
Administration  at  (202)  366-4400. 
SUPPLEMENTARY  INFORMATION: 

Background 

New  York  City's  ban  on 
transportation  of  spent  nuclear  fuel 
having  been  determined  to  be 
inconsistent  with  the  Department's 
regulation  for  the  highway  routing  of 
radioactive  materials  and  thus 
preempted  by  section  112(a)  of  the 
HMTA,  the  City  applied  to  the 
Department  for  a  waiver  of  preemption 
under  section  112(b)  of  the  act.  In  Non- 
Preemption  Determination  No.  NPD-1 
(50  FR  3730a  September  12, 1985),  the 
Department  denied  the  City's  request  for 
a  waiver  of  preemption. 

The  City  filed  an  administrative 
appeal  to  the  denial  of  the  waiver  of 
preemption.  Because  of  the  extensive 
public  interest  in  the  matter  and  the 
precedential  effect  of  this  first  non- 
preemption  decision,  the  Department 
again  solicited  public  comment.  50  FR 
47321.  Comments  were  received  from 
the  State  of  Connecticut,  members  of 
Congress,  shippers  of  radioactive 
material,  and  private  citizens  and 
groups.  Those  comments  have  been 
considered  in  the  preparation  of  this 
decision. 

The  City's  Appeal 

The  City  argues  that  the  Department 
erred  in  failing  to  address  the  two 
statutory  criteria  concerning  equivalent 


level  of  safety  and  burden  on  commerce 
and  in  denying  its  application  for  lack  of 
a  showing  of  exceptional  circumstances. 
The  City  views  the  Department's  ruling 
as  involving  a  "novel  interpretation  of 
the  legislative  history  of  the  Act  which 
flies  in  the  face  of  the  plain  language  of 
the  statute."  Specifically,  the  City 
believes  that  section  112  of  the  HMTA 
leaves  the  Secretary  no  discretion  to 
deny  an  application  for  preemption 
when  the  applicant  demonstrates  that 
its  requirement  provides  an  equivalent 
level  of  safety  and  does  not 
unreasonably  burden  commerce.  The 
City  asserts  that  it  has  made  such  a 
demonstration. 

The  City  also  challenges  that  part  of 
the  reasoning  underlying  the 
Department's  decision  that  deals  with 
the  existence  of  alternate  routing 
authority  vested  in  the  States. 
Specifically,  the  City  argues  that  the 
alternate  routing  authority  is  useless 
here  because  the  Department's  scheme 
does  not  provide  a  mechanism  for 
resolution  of  disputes  between  States. 

Finally,  the  City  implies  that  it  has 
been  misled  by  the  Department  in  its 
attempts  to  obtain  a  non-preemption 
determination.  It  describes  the 
Department's  interpretation  of  section 
112  as  "novel"  and  indicates  that  during 
consideration  of  its  application,  "the 
Department  gave  no  hint  that  the  City 
was  proceeding  improperly  and  in  fact 
gave  the  City  direction  and  advice  as  to 
the  details  of  the  study  and  methodology 
that  would  be  acceptable  .  .  ." 

The  Agency's  Decision — Threshold 
Showing  of  Exceptional  Ciiciunstances 

In  the  non-preemption  determination 
on  which  this  appeal  is  based  (NPD-1), 
the  Department  announced  that  requests 
for  such  determinations  will  be 
considered  on  the  merits  only  if  an 
applicant  can  demonstrate  that  its 
inconsistent  state  or  local  rule  is 
necessary,  in  light  of  exceptional  local 
circumstances,  to  assure  the  adequate 
level  of  safety  intended  by  the  HMTA. 
An  objective  showing  that  exceptional 
circumstances  render  the  level  of  safety 
provided  by  the  Department's  rule 
inadequate  for  that  locale  is  sufficient 
for  this  threshold  showing.  The 
Department  denied  the  City's 
application  for  a  waiver  of  preemption 
because  it  failed  to  make  this  showing. 
The  Department  did  not  address,  as 
unnecessary  for  a  decision,  the  other 
criteria,  namely  whether  the  City's 
ordinance  would  provide  a  level  of 
safety  comparable  to  that  intended  by 
the  uniform  rule  and  whether  the  City's 
ordinance  would  unreasonably  burden 
commerce.  The  City  argues  that  the 
Department  must  address  these  criteria, 


that  they  are  the  only  criteria  which  the 
Department  may  consider,  and  that,  if 
the  City's  ordinance  satisfies  these 
criteria,  the  City  is  entitled  to  a  waiver 
of  preemption. 

In  order  to  make  these  arguments,  the 
City  ignores  the  legislative  history 
underlying  section  112(b)  of  the  HMTA, 
which  establishes  the  authority  for 
granting  waivers  of  preemption,  and 
relies  entirely  on  what  it  perceives  to  be 
a  plain  reading  of  section  112(b). 
However,  the  language  of  section  112(b) 
is  not  nearly  so  plain: 

Section  112(b)  State  Laws— Any 
requirement,  of  a  Slate  or  political 
subdivision  thereof,  which  is  not  consistent 
with  any  requirement  set  forth  in  this  title,  or 
in  a  regulation  issued  under  this  title,  is  not 
preempted  ;/.  upon  the  application  of  an 
appropriate  State  agency,  the  Secretary, 
determines,  in  accordance  with  procedures  to 
be  prescribed  by  regulation,  that  such 
requirement  (1)  affords  an  equal  or  greater 
level  of  protection  to  the  public  than  is 
afforded  by  the  requirements  of  tnis  title  or  of 
regulations  issued  under  this  title  and  (2) 
does  not  unreasonably  burden  commerce. 
Sack  requirement  shall  not  be  preempted  to 
the  extent  specified  in  such  determination  by 
tlie  Secretary  for  so  long  as  such  State  or 
political  subdivision  thereof  continues  to 
administer  and  enforce  effectively  such 
requirement. 

(Emphasis  added).  Section  112(b)  merely 
permits  a  waiver  of  preemption  to  be 
granted  provided  certain  criteria  are 
met.  Neither  explicit  mandatory  (e.g. 
"the  Secretary  shall")  nor  explicit 
permissive  (e.g.  "the  Secretary,  in  her 
discretion,  may")  language  is  used, 
although  the  Congress  which  drafted  the 
HMTA  clearly  knew  how  to  express 
itself  in  those  terms.  See,  for  example, 
the  explicitly  permissive  language 
allowing  grants  of  exemption  from 
regulations  found  in  section  107(a)  of  the 
HMTA  ("[t]  he  Secretary  ...  is 
authorized"),  and  the  explicitly 
mandatory  language  requiring  issuance 
of  regulations  concerning  transportation 
of  radioactive  materials  on  passenger 
aircraft  in  section  108(a)  ("the  Secretary 
shall").  Furthermore,  the  language  of 
section  112(b)  can  be  considered  to 
convey  a  "plain  meaning"  only  if  the 
meaning  is  the  one  intended  by 
Congress. 

Knee  its  adoption,  the  Department 
has  viewed  the  language  of  section 
112(b)  to  permit  discretionary 
Secretarial  action  rather  than,  as  the 
City  argues,  to  require  it.  This  view  is 
wholly  consistent  with  the  statutory 
language  and  better  effectuates  the 
Congressional  intent  as  evidenced  by 
the  statutory  aims  and  the  legislative 
history.  Resort  to  the  legislative  history 
is  appropriate  for  the  purpose  of 
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clarifying  the  meaning  of  the  provision 
and  to  determine  whether  Congress 
provides  the  Secretary  any  guidance  for 
the  exercise  of  her  discretion. 

As  discussed  in  the  decision  which 
forms  the  basis  for  this  appeal,  the 
legislative  history  provides  specific 
guidance  for  the  exercise  of  Secretarial 
discretion  under  section  112(b). 
Speciflcally,  this  guidance  is  found  in 
the  Senate  Report  that  accompanied  the 
language  which  ultimately  became 
section  112(b): 

Section  112.  (Relationship  to  Other  Laws) 

This  section  sets  out  the  general  guidelines 
for  how  this  bill,  and  regulations  promulgated 
under  it,  are  to  interact .  .  .  with  the  laws  of 
States  and  other  political  subdivisions.  The 
Committee  endorses  the  principle  of  Federal 
preemption  in  order  to  preclude  a  multiplicity 
of  State  and  local  regulations  and  the 
potential  for  varying  as  well  as  conflicting 
regulations  in  the  area  of  hazardous  materials 
transportation.  However,  the  Committee  is 
aware  that  certain  exceptional 
circumstances  may  necessitate  immediate 
action  to  secure  more  stringent  regulations. 
For  the  purpose  of  meeting  such  emergency 
situations,  the  Committee  has  provided  that 
any  Slate  or  political  subdivision  may 
request,  and  the  Secretary  may  grant. 
approval  of  regulations  which  vary  from 
Federal  regulations,  provided  that  they  are 
equivalent  or  more  stringent  and  place  no 
burden  on  interstate  commerce. 

Sen.  Rept.  1192  (93d  Cong.,  2d  Sess.)  at 
pp.  37-38  (Emphasis  added).  Congress 
intended  the  non-preemption 
determination  authorized  by  section 
112(b)  to  allow  variance  from  the 
Federal  rules  to  meet  exceptional  local 
need  and  not  as  a  routine  mechanism  to 
defeat  the  uniformity  Congress  intended 
the  HMTA  to  achieve. 

The  HMTA  is  based  on  two  major 
policies  as  expressed  by  Congress  in  the 
Act  and  in  the  legislative  history:  (1) 
Transportation  of  hazardous  materials 
should  be  regulated  by  the  Secretary  to 
assure  an  adequate  level  of  safety  and 
(2)  the  regulation  of  that  transportation 
should  be  uniform  nationwide.  These 
policies  assure  the  protection  of  public 
safety  both  directly  (by  establishing 
safety  standards)  and  indirectly  (by 
preventing  confusion  and  transportation 
delays  due  to  varying  state  and  local 
requirements).  To  effectuate  these 
policies,  broad  discretionary  regulatory 
authority  is  centralized  in  the 
Department  of  Transportation  to  issue 
uniform  standards  providing  adequate 
levels  of  safety.  Congress  specifically 
provided  for  the  preemption  of  State  and 
local  rules  which  are  inconsistent  with 
the  Federal  scheme  of  regulation  even 
though  the  State  or  local  rule  may 
provide  for  a  greater  level  of  safety  in 
the  enacting  jurisdiction.  The  HMTA 


provides  that  variances  from  the 
uniform  system  of  regulation  are 
allowed  so  long  as  the  DOT-established 
adequate  levels  of  safety  are  maintained 
(in  the  enacting  jurisdiction  and  in  other 
jurisdictions  affected  by  the  enacting 
jurisdiction's  rule)  and  commerce  is  not 
burdened  unreasonably. 

If,  as  the  City  argues,  the  Secretary 
were  required  to  grant,  without  a 
showing  of  specific  local  need,  requests 
for  variances  for  state  and  local 
regulations  which  otherwise  qualify  (i.e. 
which  will  maintain  adequate  levels  of 
safety  and  %vill  not  unreasonably  burden 
commerce),  the  statutory  scheme  for 
uniform  regulations  which  provide 
adequate  levels  of  safety  would  be 
threatened.  Furthermore,  in  the  case  of 
highway  routing  of  radioactive 
materials,  the  uniformity  of  the  national 
standards  (achieved  by  the  application 
of  the  regulations  without  regard  to 
locale)  would  be  jeopardized  by 
parochial  interests  unrelated  to  safety, 
with  local  transportation  "bans" 
becoming  commonplace.  Consider  a 
situation  in  which  shipments  from  one 
source  heading  west  are  involved. 
Assume  that,  under  the  DOT  rules,  the 
carrier  may  choose  either  of  two 
preferred  routes — a  northwesterly  route 
through  State  A  or  a  southwesterly  route 
through  State  B. 

State  A  bans  such  shipments  and 
seeks  a  non-preemption  determination 
based  upon  a  showing  that  the 
southwesterly  route  provides  equivalent 
levels  of  safety  and  the  ban  does  not 
unreasonably  burden  commerce.  Under 
the  City's  analysis,  the  Secretary  would 
be  required  to  grant  State  A  a  waiver  of 
preemption  and  the  carrier  would  be 
forced  to  use  the  southwesterly  route. 
State  B  then  bans  such  shipments  and 
seeks  a  non-preemption  determination. 
Assuming  that  there  is  no  alternate 
route  which  could  provide  an  equivalent 
level  of  safety  other  than  the  now 
banned  northwesterly  route  through 
State  A.  State  B's  request  would  be 
denied  solely  because  State  A  was  first 
in  time  to  request  a  waiver.  Under 
DOTs  analysis,  neither  State  could 
impose  a  ban  and  effectively  export 
shipments  of  radioactive  material  to  the 
neighboring  State  unless  there  were 
some  exceptional  circumstances  making 
particular  local  routes  unacceptable 
from  a  safety  standpoint.  DOTs 
reasoning  provides  for  national  safety 
and  fairness.  The  City's  rationale  results 
in  the  exporting  of  a  safety  risk  from  one 
locale  to  another. 

Timing  of  Interpretation 

Although  not  explicitly  stated,  the 
City  implies  error  in  DOTs  requiring  a 
threshold  showing  of  exceptional 


circumstances,  arguing  that  DOT  has  not 
previously  published  this 
"interpretation".  DOT  was  not  required 
to  do  so  in  its  publication  of  procedural 
reguations  since  the  threshold  showing 
goes  to  substance,  not  procedure.  As  the 
initial  proceeding  for  a  nonpreemption 
determination,  NPD-1  was  an 
appropriate  forum  in  which  to  enunciate 
this  statutoriiy-based  requirement, 
particulariy  when,  as  discussed  below, 
there  is  no  prejudice  to  the  rights  of  the 
affected  parties.  Assuming,  for  the  sake 
of  argument,  that  DOT  should  have 
previously  published  this  criterion, 
failure  to  have  done  so  does  not  amount 
to  prejudicial  error. 

In  the  first  place.  Congress,  not  DOT. 
established  a  prerequisite  showing  of 
exceptional  circumstances.  In  fact.  DOT 
must  consider  whether  this  threshold 
showing  has  been  made  or  a  decision 
without  such  consideration  could 
amount  to  reversible  error  upon  judicial 
review.  Secondly,  the  rights  of  the  City 
have  not  been  prejudiced  by  lack  of 
knowledge  of  DOTs  interpretation.  As 
noted  in  the  decision  underlying  this 
appeal,  the  City  was  informed  by  the 
1982  interlocutory  ruling  (which  the  City 
had  requested)  that  it  had  not  supplied 
sufficient  support  to  meet  this  threshold 
showing.  The  City  resubmitted  its 
application  in  1984  proffering 
substantially  the  same  showing  with 
respect  to  exceptional  circumstances. 
Two  public  commenters  on  the 
application  noted  the  inadequacy  of  this 
showing.  Although  the  Department 
allowed  the  City  to  file  a  "rebuttal"  to 
public  comments,  the  City  chose  to  limit 
its  supplemental  filing  to  buttressing  its 
comparative  risk  analysis  and  its 
contention  that  no  unreasonable  burden 
on  commerce  would  occur.  Further,  in 
this  appeal,  the  City  has  chosen  to  limit 
its  challenge  to  the  narrow  legal  issue  of 
whether  exceptional  circumstances  must 
be  demonstrated  rather  than  to  attempt 
to  make  the  showing.  Finally,  nothing 
precludes  the  City,  either  now  or  should 
exceptional  circumstances  develop  later, 
from  resubmitting  an  application  for  a 
non-preemption  determination. 

Preferred  Route  Selection  as  Alternate 
Procedure 

The  City  reads  DOTs  comments 
concerning  the  availability  of  preferred 
route  selection  under  HM-164  as 
prohibiting  use  of  the  non-preemption 
procedure  to  secure  a  variance  for  State 
or  local  regulations  that  effectively 
result  in  selection  of  routes  other  than 
those  "preferred"  within  the  meaning  of 
HM-164.  In  doing  so.  the  City 
misconstrues  DOTs  intention.  Given  the 
appropriate  circumstances  (including  a 
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demonstrated  need — the  threshold 
showing),  not  present  here,  a  non- 
preemption  determination  could  be  used 
to  secure  such  a  result.  Absent  those 
circumstances,  the  preferred  route 
selection  procedure  established  in  H^4- 
164  is  the  only  available  procedure, 
short  of  a  change  in  the  regulation,  to 
secure  the  same  result. 

Although  the  City  claims  that  DOT 
misled  it  by  implying  that  a 
nonpreemption  proceeding  would  be  a 
proper  way  to  achieve  the  result  desired 
by  the  Qty.  DOT  notified  the  City  in  its 
1982  interlocutory  ruling  of  the 
requirement  for  a  showing  of 
exceptional  circumstances  as  a 
prerequisite  for  this  method.  The  City 
chose,  for  its  own  reasons,  to  ignore  this 
early  advice  on  its  petition.  While  the 
City  sought  more  specific  guidance  on 
the  showing  of  equivalent  levels  of 
safety,  it  did  not  seek  guidance  on 
demonstrating  exceptional 
circumstances  and  that  demonstration 
remained  the  same  throughout  the 
proceeding. 

As  discussed  above,  the 
circumstances  required  for  a  non- 
preemption  determination  relate  to 
need,  that  is.  a  specific  State  or  local 
need  for  varying  regulations  to  maintain 
the  level  of  safety  deemed  adequate  by 
the  Secretary.  In  this  proceeding,  the 
City  has  relied  on  population  density 
and  lack  of  an  Interstate  bypass  around 
the  City  to  demonstrate  this  need. 
Although  population  density  continues 
to  play  a  role  in  the  routing  regulations, 
during  their  development  in  HM-164  the 
Department  rejected  population  density 
as  the  major  criterion  in  favor  of  time  in 
transit.  Mandatory  use  of  Interstate 
bypasses,  when  available,  was  included 
in  the  rules  as  a  uniform  way  to  provide 
an  incremental  improvement  in  levels  of 
safety  in  most  cases.  DOT  recognized 
the  special  interest  of  States  in  the  issue 
and  crafted  the  rules  to  allow  the  States 
the  ability,  subject  to  extensive 
guidelines  that  assure  consistency  with 
the  aims  of  the  regulation,  to  select 
alternate  preferred  routes.  The  City  has 
chosen  not  to  avail  itself  of  this 
procedure. 

Instead,  the  City,  having  failed  in  the 
rulemaking  to  obtain  the  result  it 
wanted,  now  asks  DOT  to  grant 
variance  from  the  regulations  on  the 
same  grounds  considered  and  rejected 


in  the  rulemaking.  Granting  the 
requested  variance  under  these 
circumstances  would  not  only  violate 
the  Congressional  intent  in  allowing  for 
waivers  of  preemption,  but  also 
constitute  an  arbitrary  and  capricious 
withdrawal  of  the  authority  recognized 
as  properly  lying  with  the  States  under 
the  rule. 

The  City  also  argues  that  resort  to  the 
preferred  route  selection  procedure 
under  HM-164  would  be  futile  in  this 
case  because  of  the  lack  of  cooperation 
by  Connecticut  and  that,  in  any  case,  the 
procedure  is  fatally  flawed  because  of 
the  lack  of  a  Federal  mechanism  to 
resolve  such  disputes.  On  the  contrary,  a 
mechanism,  namely,  the  non-preemption 
determination,  is  already  available  to 
"resolve  disputes"  or  to  otherwise  solve 
problems  when  there  is  a  need  to  assure 
the  adequate  levels  of  safety  established 
by  DOT.  Here  there  is  no  indication  that 
adequate  levels  are  not  maintained  by 
use  of  the  Interstate  System  through  the 
City.  Furthermore,  the  impacted  State 
(Connecticut)  strongly  disagrees  that  the 
alternate  routing  would  in  fact  result  in 
even  a  marginal  improvement  in  safety. 
In  the  face  of  this.  Federal  intervention 
to  impose  alternate  routing  would  be 
unreasonable. 

In  arguing  for  mandated  DOT  dispute 
resolution  in  the  absence  of  a  safety 
need,  the  City  misses  the  point  of  the 
preferred  route  selection  process. 
Federal  routing  rules  for  radioactive 
material  were  not  established  out  of  any 
Federal  concern  that  such  shipments 
could  not  be  transported  safely:  thus 
there  is  no  real  need  for  a  dispute 
resolution  mechanism  in  most  cases 
since  adequate  levels  of  safety  are 
achieved  despite  possible  disputes. 
Indeed.  DOT  noted  at  the  time  HM-164 
was  adopted  that,  under  the  Federal 
regulatory  scheme  already  in  place,  such 
shipments  constitute  very  low  risk 
hazardous  materials  shipments.  Instead, 
the  routing  rules  were  established  to 
ward  off  the  possibiUty  that 
communities  in  banning  such  shipments, 
would  actually  increase  risks  by  forcing 
shipments  onto  circuitous,  possibly 
secondary  routes.  In  HM-164.  DOT 
determined  that  use  of  the  Interstate 
Highway  System  provides  adequate 
levels  of  safety  nationwide.  The 
preferred  route  selection  process  is 
merely  an  optional  means  by  which 


States  can.  if  they  wish,  vary  routes 
within  the  States  consistent  with  the 
aims  of  the  rule.  Generally  speaking, 
given  the  adequate  level  of  safety 
provided  by  use  of  the  Interstate 
System,  selection  of  alternate  preferred 
routing  by  States  could  be  expected  to 
increase  safety  only  marginally. 
Furthermore,  the  Department  recognizes 
that  the  alternate  routing  need  not 
necessarily  result  in  any  increase  in 
safety,  but  may  be  done  by  a  State  for 
other  reasons  unrelated  to  safety. 

Rather  than  a  waiver  of  preemption, 
what  the  City  in  fact  seeks  is  a  result 
which  imposes  alternate  routing  for 
shipments  from  Brookhaven  through 
Connecticut.  Of  course,  the  grant  of  a 
waiver  of  preemption  concerning  a 
transportation  ban  would  not 
necessarily  "impose"  specific  alternate 
routes.  However,  that  result  may  arise, 
practically  speaking,  from  the  lack  of 
more  than  one  alternate  route.  Here, 
despite  DOTs  advice  to  consider  a 
generic  case  to  obtain  waiver  for  a 
transportation  "ban,"  the  City  chose  to 
limit  its  application  to  consideration  of 
shipments  from  Brookhaven  via  only 
one  of  several  possible  highway  routes 
through  the  City.  If,  as  the  City  urges, 
the  Department  were  to  grant  a  waiver 
of  preemption  without  any  showing  of 
exceptional  circumstances  justifying  a 
Citywide  transportation  ban,  that 
waiver  would  appropriately  be  limited 
to  shipments  from  Brookhaven  via  the 
specific  routing  on  which  the  application 
was  based  (i.e.  Long  Island  Expressway, 
Clearview  Expressway,  Throgs  Neck 
Bridge).  A  carrier  could  then  use  other 
preferred  routes  through  the  City.  The 
result  desired  by  the  City,  namely, 
alternate  routing  via  Connecticut,  would 
be  frustrated  because  of  the  existence  of 
these  alternate  preferred  routes. 

Conclusion 

For  the  reasons  discussed  above,  I 
affirm  the  decision  of  the  Director, 
Office  of  Hazardous  Materials 
Transportation,  in  NPD-1  denying  the 
City's  request  for  a  non-preemption 
determination. 

Issued  in  Washington,  DC  on  December  23, 
1986. 
M.  Cynthia  Douglaaa, 

Administrator. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Regiiler  and  Code  of 

Federal  Regulations. 

WHa        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  (he  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  t>e  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN: 

January  29;  at  9  am. 

WHERE: 

Office  of  the  Federal  Register. 

First  Floor  Conference  Room. 

1100  L  Street  NW..  Washington,  DC 

RESERVATIONS: 

Mildred  Isler  202-523-3517 

PORTLAND,  OR 

WHEN:  February  17;  at  9  am. 

WHERE:  Bonneville  Power  Administration 

Auditorium, 

1002  N.E.  Holladay  Street, 

Portland,  OR. 

RESERVATIONS:  Call  the  Portland  Federal  Information 
Center  on  the  following  local  numbers: 
Portland    503-221-2222 
Seattle    206^442-0570 
Tacoma     206-383-5230 


LOS  ANGELES,  CA 

WHEN: 

February  18;  at  1:30  pm. 

WHERE: 

Room  8544,  Federal  Building, 

300  N.  Los  Angeles  Street, 

Los  Angeles,  CA. 

RESERVATIONS: 

Call  the  Los  Angeles  Federal  Information 

Center,  213-894-3800 

SAN  DIEGO,  CA 

WHEN:  February  20:  at  9  am. 

WHERE:  Room  2S31,  Federal  Building, 

880  Front  Street,  San  Diego,  CA. 

RESERVATIONS:  Call  the  San  Diego  Federal  Information 
Center,  619-293-6030 
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RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States; 
Minnesota,  47237 
Tennessee,  47239 
Pesticide  chemicals  in  or  on  raw  agricultural  commodities; 
tolerances  and  exemptions,  etc.; 
Sulfiting  agents  on  p-apes.  47240 
Toxic  substances: 
PolycWorinated  biphenyls  (PCBs) — 
Electrical  transformer  use;  transformer  fire; 
clarification.  47241 
PROPOSED  RULES 
Toxic  substances; 
Asbestos  Hazard  Emergency  Response  Act; 
implementation.  47265 
NOTICES 

Air  quality;  prevention  of  significant  deterioration  (PSD); 
Permit  determinations,  etc. — 
Region  II.  47301 
Grants;  debarments,  suspensions,  and  voluntary  exclusions 

under  EPA  assistance  programs.  47302 
Meetings: 

Chesapeake  Bay  Executive  Council.  47304 
Pesticide  registration,  cancellation,  eta; 

Aidex  Corp.  et  al.,  47305 
Pesticides;  emergency  exemption  applications; 

Metalaxyl,  etc.,  47304 
Toxic  and  hazardous  substances  conlrol; 
Premanufacture  notices  receipts.  47306.  47307 
(2  documents] 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules; 
Special  Federal  Aviation  Regulation  No.  47;  noise 

restricted  aircraft;  special  flight  authorization.  47219 
Airworthiness  directives; 
Boeing,  47209.  47210 

(2  dociunents] 
British  Aerospace.  47211 
Mitsubishi  Heavy  Industries.  Ltd..  et  al..  47213 
Control  zones,  47216,  47217 

(2  documents) 
Jet  routes,  47218 

Standard  instrument  approach  procedures,  47221 
Transition  areas,  47215.  47216 

(2  documents] 
VOR  Federal  airways,  reporting  points,  and  jet  routes,  47217 
PROPOSED  RULES 
Airworthiness  directives; 
Champion  Aircraft  Co..  Inc.,  47249 
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Gulfstream  Aerospace  Corp.,  47250 
Piper.  47251 
Restricted  areas.  47257.  47259 

(2  documents) 
Transition  areas,  47253-47256 
(5  documents] 

NOTICES 

Advisory  circulars;  availability,  etc.: 
Transport  category  airplanes — 
Airborne  windshear  warning  systems,  47351 
Airport  noise  compatibility  program: 

Sarasota-Bradenton  Airport,  FL,  47351 
Meetings: 
Aeronautics  Radio  Technical  Commission,  47352 
(2  documents) 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance;  various  commodities: 
Tobacco,  47198 

Federal  Deposit  Insurance  Corporation 

RULES 

Foreign  activities  of  insured  State  nonmember  banks;  CFR 

correction.  47208 
Freedom  of  Information  Act;  implementation;  disclosure  of 

confidential  information;  CFR  correction,  47208 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
47310 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 
Incremental  pricing — 
Acquisition  cost  thresholds,  47222 

NOTICES 

Small  power  production  and  cogeneration  facilities; 
qualifying  status: 

Badger  Creek  Cogen.  Inc.,  47288 

Bear  Mountain  Cogen,  Inc.,  47288 

Chalk  Cliff  Cogen.  Inc..  47288  ' 

Cogentrix  of  Virginia,  Inc..  47288 

First  Energy  Associates,  47289 

Foster  Wheeler  Power  Systems,  Inc.,  47292 

Live  Oak  Cogen,  Inc.,  47292 

Oxford  Cogeneration  Associates,  47292 

Panhandle  Eastern  Pipe  Line  Co.,  47293 

Ramapo  Cogeneration  Limited  Partnership.  47293 

Rockville  Cogeneration  Associates,  47293 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  47297 

Allegheny  Power  Service  Corp..  47294 

Bonneville  Power  Administration.  47294 

Canal  Electric  Co..  47294 

Central  Maine  Power  Co..  47289 

Colorado  Interstate  Gas  Co.,  47289 

Consumers  Power  Co.,  47294 

Dayton  Power  ft  Light  Co.,  47294 

Florida  Gas  Transmission  Co.,  47298 

Florida  Power  &  Light  Co.,  47294 

Green  Mountain  Power  Corp.,  47291 

Iowa  Electric  Light  ft  Power  Co.,  47294 

Niagara  Mohawk  Power  Corp.,  47299 

Northwest  Pipeline  Corp.,  47298 

Pacific  Power  ft  Light  Co.,  47294 
(2  documents) 

Portland  General  Electric  Co..  47291 


Puget  Sound  Power  ft  Light  Co.,  47291 
Sabine  Pipe  Line  Co..  47299 
South  Georgia  Natural  Gas  Co..  47299 
Southern  California  Edison  Co..  47296,  47297 

(6  documents) 
Texas  Eastern  Transmission  Corp.,  47298 
Utah  Power  &  Light  Co.,  47291 
Washington  Water  Power  Co.,  47292 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Holmes  County,  FL,  47352 

Federal  IMaritlme  Commission 

NOTICES 

Agreements  filed,  etc.,  47310 

Fiscal  Service 

RULES 

Treasury  certificates  of  indebtedness;  State  and  local 
government  series,  etc.,  47400 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Di-n-Alkyl[C8-Cio)dimethylammonium  chloride,  n-alkyl- 
(Cir-Ci»)benzyldimethylammonium  chloride, 
tetrasodium  ethylenediamine  tetracetate,  etc.,  47223 

NOTICES 

Food  additive  petitions: 

FilmTec  Corp.,  47311 
Medical  devices;  premarket  approval: 

Coherent,  Inc.,  Systems  990.  8900.  7900.  and  7910  Nd:  YAG 
Lasers,  47310 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program: 

Employment  and  training  requirements,  47378 
PROPOSED  RULES 
Child  nutrition  programs: 
National  school  lunch,  breakfast,  and  child  care  food 
programs — 
Infant  meal  pattern,  47245 

Healtti  and  Human  Services  Department 
See  also  Food  and  Drug  Administration;  Health  Care 
'        Financing  Administration 
RULES 

Acquisition  regulations: 
Amendments 
Correction,  47353 

Health  Care  Rnancing  Administration 

PROPOSED  RULES 

Medicare: 
Home  health  agencies,  independent  laboratories,  and 
providers  of  outpatient  physical  therapy  and/or 
speech  pathology  services;  reporting  and 
recordkeeping  requirements.  47266 
NOTICES 
Medicare: 
Fiscal  intermediaries  and  carriers  performance;  criteria 
and  evaluation  standards;  inquiry 
Correction.  47353 
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Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
Decisions  and  orders.  47300 

Interior  Department 

See  Land  Management  Bureau;  Minerals  Management 
Service;  National  Park  Service 

intemational  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  47276 

Intemational  Trade  Commission 

NOTICES 

Import  investigations: 
Brass  sheet  and  strip  fi^m — 

Brazil,  Canada,  and  Korea,  47315 
Preshipment  inspection  programs  and  their  effect  on  U.S. 

commerce.  47315 
Ventilated  motorcycle  helmets.  47314 
Xenon  lamp  dissolver  slide  projectors  and  components, 
47314 

Interatate  Commerce  Commission 

NOTICES 

Rail  carriers: 
Cost  recovery  percentages,  47316 
Railroad  revenue  adequacy  standards,  47317 

Railroad  services  abandonment: 
Baltimore  ft  Ohio  Railroad  Co.,  47316 

Justice  Assistance  Bureau 

NOTICES 

Grants;  availability,  etc.: 
Mariel-Cubans  incarcerated  in  State  facilities;  State 
reimbursement,  47317 

Justice  Department 

See  Justice  Assistance  Bureau 

Latx>r  Department 

fSee  also  Mine  Safety  and  Health  Administration;  Pension 

and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB  review 
47318 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Oregon,  4731 1 
Meetings: 

California  Desert  District  Grazing  Advisory  Board.  47312 

Shos'hone  District  Grazing  Advisory  Board,  47312 
Oil  and  gas  leases: 

Wyoming,  47312 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  47313 


Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals, 


Mine  Safety  and  Health  Adm 

NOTICES 

Safety  standard  petitions: 
Barnes  ft  Tucker  Co.,  47319 


als.  47: 
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Bamhart  Coal  Co.,  47319 

Blue  Diamond  Coal  Co.,  47320,  47321 

(3  documents) 
Clinchfield  Coal  Co.,  47321 

(2  documents) 
Consolidation  Coal  Co.,  47322 

(2  documents) 
Southern  Ohio  Coal  Co.,  47322 

Minerals  Management  Service 

NOTICES 
Meetings: 

Outer  Continental  Shelf  Advisory  Board,  47313 
Outer  Continental  Shelf;  development  operations 

coordination:  * 

Phillips  Petroleum  Co.,  47313 

National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
47323 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Fishery  conservation  and  management: 
Atlantic  Coast  striped  bass  fisheries;  1985  survey  results, 
47277 

National  Park  Service 

NOTICES 

Concession  contracts;  fi-anchise  fees;  determination,  47314 
Nuclear  Regulatory  Commission 

RULES 

Access  authorization  for  licensee  personnel,  47204 

Export  and  import  of  nuclear  equipment  and  material: 

Uranium  from  South  Africa,  47207 
Production  and  utilization  facilities;  domestic  licensing: 

Correspondence,  reports,  applications,  etc.;  submission 
procedures,  47206 
PROPOSED  RULES 
Production  and  utilization  facilities;  domestic  licensing: 

Nuclear  power  plants — 
License  renewal,  47249 
NOTICES 
Environmental  statements;  availability,  eta: 

General  Public  Utilities  Nuclear  Corp.,  47323 

Philadelphia  Electric  Co.,  47324 

Virginia  Electric  ft  Power  Co.,  47326 

Westinghouse  Electric  Corp.,  47327 
Regulatory  agreements: 

Illinois,  47327 
Applications,  hearings,  determinations,  eta: 

Vermont  Yankee  Nuclear  Power  Corp.,  47324 

Office  of  Management  and  Budget 
See  Management  and  Budget  Office 

Pension  and  Welfara  Benefits  Administration 

RULES 

Employee  benefit  plans: 
Plan  assets;  definition 
Correction.  47226 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single  employer  plans: 
Employer  liability  underpayments  and  overpayments; 
interest  rates  changes,  47226 
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NOTICES 

Multiemployer  pensioa  plans: 
Bond/escrow  exemption  requests — 

MDS  Acquisition  Corp.,  47341 
Withdrawal  liability  in  plans  without  wnfundad  vetted 
benefits;  interpretation.  47342 

Personnel  Management  Offlc* 

RULES 

Retirement: 
Federal  employees  retirement  system — 
Basic  annuity;  coverage,  47195 
Court  orders  afiectiiiif  retizemeni  benefits,  47189 
GoverBMBt  co^s.  41718^ 

Physician  Payment  Review  Cemmieeion 

NOTICES 

Meetings,  47344 

Pntiffc  Heatth  Servtoe 

See  Food  and  Drug  Administration 

Rural  Electrification  Administration 

NOTICES 

EavironmenUl  ttaleraents:  availabUUy.  etc.: 
Pedemales  Electric  Cooperative,  Inc.,  47276 

Securities  and  Exchange  Commissi^) 

PROPOSED  RULES 
Investment  compaoies: 

Exchange  offers  involving  open-end  investment 
companies  and  unit  investment  trusts,  47280 
NOTICES 

Self-regulatory  organizatiofis;  proposed  nile  changes: 

Options  Gearii^  Corp^  47349 
Applications,  hearings,  determinationa,  etc.: 

Arcfa  Fond,  Inc.,  et  si.,  47344 

Cabtevteion  Investment  of  Detroit,  Inc.,  47346 

Lutheran  Brotherhood  Variable  Insurance  Products  Co.  et 
al.,  47347 

Small  Business  Administration 

RULES 

Disaster  loans: 
Interest  rates,  historical  inSbnnatioa;  removal.  47200 

Southwestern  Power  AdrainistralioM 

NOTICES 

Federal  hydroelectric  power  and  energy  pcofeds;  temporary 
power  sales;  proposed  policy,  47300 

State  Deparfnwnt 

NOTICES 

Meetings: 
International  Radio  Cons«lt»trve  Cbnmittee,  47^0 
International  Telegraph  and  Telephone  Consultative 
Committee,  47380 
(3  documents) 


Treasufjr  DafMrtmeiiC 

See  Fiscal  Service 


Separate  Parts  In  This  Issue 

Partn 

Office  of  Management  and  Bndget,  473S8 

Part  ill 

Department  of  Agriculture,  Food  and  Nutrition  Service. 
47378 

PartiV  >  ! 

Department  of  the  Treasury,  Fiscal  Service.  47400 

P»tV  ./v^    "^^  .     \  I 

Department  of  Agricultare,  4740B ' 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  Ute  end  of  (his  issue. 
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Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviatioo  Administration;  Federal  Midway 
Administration 
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Rules  and  Regulations 


471t5 


This  sacUon  of  tho  FEDERAL  REGISTER 
contains  regulatory  documents  having 
generat  appbcabtGty  and  legal  effect,  most 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  HMes  pursuant  to  44 
use.    1510 

The  Code  o<  Federal  RegiAatione  is  sold 
by  ttw  Superinlendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 


OFHCE  OF  PETOONMEL 
MANAGEMENT 

5  CFR  Part  841 

Fedarai  Employws  Ftetiranwnt 
Syrtem    General  AdministraMon; 
GovcmnMiil  Coats 

agency:  Office  of  Personnel 
Management. 

action:  Interim  rale  witb  request  for 
comments. 


summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
rules  and  requesting  comment  on  the 
rules  to  implement  the  Govemment  cost 
provisions  of  the  Federal  Employees 
Retirement  System  (FERS)  Act  of  isaa 
These  rules  provide  the  methodology  for 
computing  Government  ag/y«K'ieg'  shares 
of  the  cost  of  funding  the  basic  benefits 
of  FERS,  the  notice  that  will  be  provided 
for  changes  in  rates,  the  appeal  rights 
available  to  agencies,  and  the  initial 
rates  applicable  to  all  agencies. 
DATES:  Interim  rules  effective  January  1, 
1987;  comments  must  be  received  on  or 
before  March  2, 1987. 

Agency  appeals  of  the  normal  cost 
percentages  must  be  fded  no  later  than 
July  1. 1987. 

ADDRESSES:  Send  comments  to  Frank  D. 
Tttus,  Director,  FERS  Implementation 
Task  Force;  Retirement  and  Insinance 
Group;  P.O.  Box  884:  Washmgton,  DC 
20044;  or  deliver  to  OPM,  Room  3311. 
1900  E  Street,  NW,  Washington.  DC 

Send  or  deliver  agency  appeals  of  the 
normal  cost  percentages  to  the  Board  of 
Actuaries,  care  of  James  W.  Morrison, 
Jr.,  Associate  Director  for  Retirement 
and  Insurance,  Office  of  Personnel 
Management.  Room  4A10, 1900  E  Street, 
NW.,  Washington.  DC  20415. 

Send  requests  for  actuarial 
assumptions  and  data  to  the  Office  of 
the  Actuary.  Room  4307  STOP.  Office  of 


Peraonael  Management,  Washington, 
DC  20415. 

FOR  FURTHER  IMFORMATRM  CONTACT: 

Harold  L  Siegelman,  (202)  632-5560. 

SUPPLEMENTARY  HiFORMATIOIC  The 

FERS  Act  of  1986.  Pub.  L  99-335,  created 
a  new  retirement  system  for  some 
Federal  employees.  Section  8423  of  tide 
5,  United  States  Code,  as  added  by 
FERS  Act  of  1986,  provides  for  the 
payment  of  the  Government's  share  of 
the  cost  of  the  Fetiremeiit  system  under 
FERS.  Employees  coDtributions  are 
established  by  law  aitd  constitute  only  a 
small  fraction  of  the  cost  of  funding  the 
retirement  system;  employing  agencies 
are  required  to  pay  the  remaining  costs. 
The  amount  of  funding  required,  known 
as  "normal  cosL"  is  the  entry  age 
normal  cost  of  the  provisions  of  FERS 
that  relate  to  the  Civil  Service 
Retirement  Fund  (Fund).  The  normal 
cost  must  be  computed  by  OPM  in 
accordance  with  generally  accepted 
actuarial  practice  and  standards  (wing 
d}mamic  assumptions). 

I.  Normal  Cost  Regulations 

Section  841.401  of  the  regulations 
provides  the  scope  for  the  regulations  in 
Subpart  D,  which  cover  (1)  factors 
considered  in  the  computation  of  the 
normal  cost  under  FERS;  (2)  publication 
of  notice  of  the  normal  cost  rates  for 
each  category  of  emplosrees;  (3)  agency 
appeals  of  rate  determinatians;  and  (4) 
methodology  for  determining  the  amount 
due  from  each  agency. 

Section  841.402  contains  definitions 
for  use  in  these  regulations.  With  the 
exception  of  "normal  cost  percentage," 
section  841.402  does  not  repeat 
definitions  of  terms  that  are  defined  in 
FERS  and  used  with  then-  statutory 
meaning.  These  terms  are  (1)  "Air  traffic 
controller."  as  defined  in  section  2109(1) 
of  title  5,  United  States  Code.  (2) 
"Congressional  employee,"  as  defined  in 
aecUon  8401(11XB)  of  title  5,  United 
States  Code;  (3)  "Firefighter."  as  defined 
in  section  8401(14)  of  title  5,  United 
States  Code;  (4)  "Law  enforcement 
officer,"  as  defined  in  section  8401(17]  of 
title  5.  United  States  Code;  (5) 
"Member."  as  defined  in  section 
8401(20)  of  title  5.  United  States  Code; 
and  (6)  "Military  reserve  technician."  as 
defined  in  section  8401(30)  of  title  5. 
United  States  Code.  The  term  "agency 
head"  is  defined  by  reference  to  sectimi 
105  of  title  5.  United  States  Code. 
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The  definitions  of  "age."  "duration  on 
the  roll."  and  "service"  contain 
instructions  for  rotmding  fi-actional 
years.  These  terms  are  used  extensively 
in  other  definitions. 

Sections  841.403  through  841.406 
provide  the  factors  considered  in 
computing  normal  cosL  Section  841/403 
lists  the  categories  of  employees  for 
which  separate  normal  cost  calculations 
must  be  made.  Section  841.404  lists  the 
demographic  factors  that  must  be 
considered.  Section  841.405  requires  that 
the  ecoDOfflic  assumptions  of  the  Board 
of  Actuaries  of  the  Civil  Service 
Retirement  System  must  be  used. 
Section  841.406  provides  that  OPM  will 
compute  Government-wide  normal  cost 
percentages  for  general  use  by  all 
agencies  except  those  %vith  a  special 
rate  resulting  from  a  successful  appeal 
All  normal  cost  percentages 
(Government-wide  and-single  agency) 
are  roonded  to  the  nearest  one  tenth  of  a 
percent 

Sections  841.407  and  841.408  regulate 
setting  normal  cost  percentages.  Section 
841.407(a)  provides  that  OPM  will 
review  and  either  confirm  or  modify  the 
normal  cost  percentages  at  least  every  5 
years.  Section  841.«7(b)  states  the 
information  that  will  be  provided 
whenever  normal  cost  percentages  are 
confirmed  or  modified.  This  information 
includes  (1)  the  Government-wide 
normal  cost  percentage  and  any  single 
agency  rates  for  each  category  of 
employees;  (2)  the  effective  date  of  any 
changes;  (3)  the  address  for  obtaining 
information  on  the  data  and 
assumptions  used  in  computing  the 
normal  cost  percentages;  (4)  tl^  time 
limit  in  which  an  agency  may  submit  an 
appeal;  and  (5)  the  address  for  filing  an 
appeal 

Section  841.408  regulates  the  effective 
date  of  changes  in  normal  cost 
percoita^s.  This  section  attempts  to 
balance  OPM's  obligation  to  ensure  that 
the  retirement  system  is  sufficiendy 
funded  with  the  agencies'  need  for 
sufficient  warning  of  changes  in  their 
retirement  costs.  Changes  in 
Govermnent-wride  normal  cost 
percentages  will  not  be  effective  for  at 
least  3  months  after  publication.  They 
wrill  be  effective  at  the  beginning  of  a 
fiscal  year  unless  waiting  for  the 
beginning  of  a  fiscal  year  would  cause 
the  effective  date  to  be  less  than  3 
months  after  the  date  of  pubUcation. 
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Section  841.40e(b)  contains  a  special 
effective  date  for  the  first  normal  cost 
percentages  that  are  contained  in 
Appendix  A  of  these  rules.  This  special 
effective  date  is  necessary  to  provide 
funding  as  soon  as  FERS  becomes 
operational. 

Sections  841.409  through  841.412 
regulate  agency  appeals  of  application 
of  the  Government-wide  normal  cost 
percentages  to  them.  The  Government- 
wide  normal  cost  percentages  are 
presumed  to  apply  to  all  agencies. 
Agencies  that  can  prove  that  the  normal 
cost  of  FERS  for  their  employees  is 
lower  than  the  Government-wide 
average  have  the  right  under  section 
8423(c)  of  title  5.  United  States  Code,  to 
appeal  to  the  Board.  An  agency  filing  a 
successful  appeal  will  receive  a  single 
agency  rate  based  on  the  normal  cost  for 
that  agency.  This  special  rate  will  apply 
only  to  that  agency. 

Section  841.409(a)  limits  the  right  to 
appeal  to  agencies  with  at  least  1.000  or 
500  employees  depending  on  the 
category  for  which  the  agency  is  seeking 
the  single  agency  rate.  Fewer  employees 
would  prevent  any  meaningful 
determination  of  a  specific  cost  for  the 
agency's  employees.  Section  841.409(b) 
provides  a  6-month  time  limit  for 
appeals.  This  much  time  is  provided  to 
allow  agencies  to  prepare  the  actuarial 
report  required  by  S  841.410(b),  and  still 
provide  some  reasonable  finality  to 
normal  cost  percentage  determinations. 

Section  841.410  regulates  how 
agencies  file  appeals.  Section  8423(c)  of 
title  5.  United  States  Code,  limits  the 
right  to  appeal  to  the  head  of  the  agency. 
This  limitation  is  intended  to  ensure  that 
the  decision  to  appeal  is  taken  only  after 
serious  consideration  at  the  highest 
level  of  the  agency. 

Section  841.410(b)  requires  an 
actuarial  report  supporting  an  appeal. 
The  report  must  specifically  address 
each  of  the  factors  used  in  computing 
the  normal  cost  percentages. 

Section  841.411  regulates 
consideration  of  appeals.  Paragraphs  (a) 
and  (b)  of  this  section  clarify  that  the 
appealing  agency  has  the  burden  of 
proof  on  all  issues.  Paragraph  (c)  of  this 
section  absolutely  bars  consideration  of 
a  late  appeal.  Paragraph  (d)  of  this 
section  states  the  elements  that  the 
agency  must  estabUsh  to  meet  its  burden 
of  proof.  The  agency  must  convince  the 
Board  that  the  data  used  in  the  agency's 
actuarial  analysis  is  sufficient  and 
reliable.  The  agency  must  further 
convince  the  Board  that  the  assumptions 
used  in  the  agency's  actuarial  analysis 
are  justified  and  that  the  factors  when 
considered  all  together  yield  a  different 
normal  cost  for  the  group  at  issue  in  the 
appeal  from  the  normal  cost  for  the 


same  group  calculated  on  a 
Government-wide  basis.  (As  a  general 
rule.  5  years  of  data  are  required  for  a 
sufficient  and  reliable  actuarial 
analysis.)  Because  normal  cost 
percentages  are  based  on  long  range 
projections  and  necessarily  contain 
some  margin  for  error,  a  significantly 
different  normal  cost  (i.e.  a  difference  of 
10%  of  the  normal  cost  being  appealed) 
must  be  shown  before  a  single  agency 
rate  will  be  authorized. 

Section  841.412  states  the  effect  of  a 
successful  appeal.  It  provides  that  a 
special  normal  cost  percentage  will  be 
prospectively  applied  to  all  employees 
in  the  agency  in  the  relevant  category 
for  a  period  of  at  least  3  years.  After  the 
3-year  period.  OPM  may  continue  the 
rate  if  the  agency  shows  it  is  still 
justified  or  place  the  agency  back  under 
the  Govemment-%vide  normal  cost 
percentage.  The  latter  would  give  the 
agency  a  new  appeal  right. 

Section  841.413  provides  instructions 
to  agencies  for  computing  the  amount 
they  owe  including  the  employee 
contributions.  Each  agency  must 
determine  the  total  amount  of  basic  pay 
it  pays  to  employees  in  each  category  of 
employees.  The  amount  the  agency  must 
pay  to  OPM  for  each  category  of 
employees  is  the  product  of  that  total 
amount  of  basic  pay  multiplied  by  the 
appropriate  normal  cost  percentage 
shown  below  and  repeated  in  Appendix 
A  to  Subpart  D  of  these  regulations.  This 
amount  includes  both  the  agency  share 
and  the  employee  contributions. 

n.  Nonnal  Cost  Percentages 

The  initial  Government-wide  cost 
percentages,  including  the  employee 
contributions,  are — 

Members .>............»..  23.5% 

Congressional  employees 23.6% 

Law  enforcement  officers  and 

firefighters 31.2% 

Air  traffic  controllers „..>....„.....33J% 

Military  reserve  technicians 16.0% 

All  other  employees 18.1% 

OPM  has  an  abundance  of  data  on  the 
general  category  of  employees  and  used 
such  data  in  calculating  the  normal  cost 
for  the  group.  Complete  sets  of  data  for 
the  special  categories  has  not  previously 
been  collected.  For  these  groups  the  best 
available  data  have  been  utilized  and 
mechanisms  have  been  put  in  place  to 
capture  the  data  on  a  systematic  basis 
in  the  future. 

Information  about  the  data  and 
assumptions  used  in  calculating  these 
normal  cost  percentages  is  available 
upon  written  request  to  the  address  for 
such  requests  provided  in  the 
"addresses"  section  of  this  rulemaking 
document.  All  requests  must  be  made  in 


writing.  Telephone  requests  will  not  be 
accepted. 

Under  section  553  (b)(3)(B)  and  (d)(3) 
of  title  5.  United  States  Code,  I  find  that 
good  reason  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  to  make  these  regulations  effective 
in  less  than  30  days.  Agencies  begin  to 
bear  the  cost  of  FERS  effective  at  the 
beginning  of  the  first  pay  period  on  or 
after  January  1, 1987.  Delaying  the 
effective  date  of  these  regulations  would 
place  agencies  in  the  untenable  position 
of  not  knowing  their  obligations  under 
FERS  in  time  to  act  before  payments  are 
due.  In  addition,  the  volume  of 
regulations  necessary  to  implement  the 
entire  new  retirement  system  and  the 
need  to  have  these  regulations  in  place 
on  the  statutory  effective  date  of  that 
system  (January  1. 1987)  so  that 
necessary  forms  and  information 
pamphlets  can  be  prepared,  ordered, 
and  distributed,  and  to  allow  the  new 
retirement  system  to  begin  operation  on 
its  effective  date,  makes  the  publication 
of  proposed  rules  impracticable. 

E.G.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(b] 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Government  agencies'  share  of  the  cost 
of  funding  the  basic  benefits  of  FERS. 

List  of  Subjects  in  5  CFR  Part  841 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Firefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers, 
Pensions,  Retirement. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer. 

Director. 

Accordingly.  OPM  is  amending  Title  5, 
Code  of  Federal  Regulations,  by  adding 
Part  841  to  read  as  follows: 

PART  841— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— GENERAL 
ADMINISTRATION 

Subpart  A— (Reserved) 

Subpart  B — [Reserved) 

Subpart  C — (Reserved] 

Subpart  D — Qovemment  Cod* 

Sec 

841.401 

841.402 


Purpose  and  scope. 
Definitions. 
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841.403  Categories  of  empioycea  for 
computation  of  normal  cost  percentages. 

841.404  Demographic  factoca. 
B41.405    Economic  assumptions. 

841.406  Determination  of  norms]  cost 
percentagBS. 

841.407  Notice  of  BotBval  coat  percentage 
detenainations. 

841.408  Effective  date  of  normal  ceat 
percentages. 

841.409  Agency  appeal  right. 

Ml  .410    Contents  of  petition  for  appeal. 

841.411  Appeals  procedure. 

841.412  Rates  determined  by  appeal 

841.413  DetenniaatioDa  of  amoant  due  from 
each  agency. 

Appendix  A  to  Subpart  D  of  Part  841— Table 
of  Nonnal  Cost  Percentages 

Subpart  D—Gowmnwnt  Cost* 

Autfaoritjr:  S  U.S£.  MSI  aad  S«23. 

9  841.401    Purpoae  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
regulate  the  Covenunent  contributions 
to  the  Civil  Service  Retirement  Fund 
under  FERS. 

(b)  This  subpart  covers — 

(1)  Factors  considered  in  the 
computation  of  agency  contributions 
under  FERS; 

(2)  PubHcatTon  of  notice  of  the  normal 
cost  rates  for  each  category  of 
employees; 

(3)  Agency  appeals  of  rate 
determinations;  and 

(4)  Methodology  for  determining  the 
aimrant  due  from  each  agency. 

S  Mt402    DeAiiManek  , 

In  this  subpart — 

"Actuary"  means  an  associate  or 
fellow  in  the  Society  of  Acttiaries  and 
one  who  is  enrolled  aider  sectioii  3042 
of  Pub.  L  93-408.  the  "^raptoyee 
Retirement  Income  Security  Act  of 
1974." 

"Administrative  expenses"  means  the 
nonnal  cost  loading  applicable  to  the 
administration  of  FERS. 

"Age"  means  age.  as  of  the  beginning 
of  the  fiscal  year,  roonded  to  the  nearest 
birthday. 

"Agency  head"  means,  for  the 
executive  branch  agencies,  the  head  of 
an  executive  agency  as  defmed  in  5 
U.S.C  106:  for  the  legislative  branch,  the 
Secretary  of  the  Senate,  the  Oerk  of  the 
House  of  Representatives,  or  the  head  of 
any  other  legislative  branch  agency;  for 
the  judicial  branch,  the  Drrector  of  the 
Administrative  Office  of  the  United 
States  Coorta;  for  the  Postal  Serrice,  tfie 
Postmaster  General;  for  any  other 
independent  establishment  that  is  an 
entity  of  the  Federal  Government,  the 
head  of  the  establishment. 

"Bovd"  neans  the  Boeit)  of  Actuaries 
of  the  Chril  Service  Retirement  System. 


"Category  of  employees"  means  a 
grouping  of  employees  under  {  841.403. 

"CMd  survivor  termination  and  death 
rates'*  means  the  rate,  by  age  of  the 
child,  at  which  child  stirviTor  benefits 
terminate. 

"GSRS"  means  sobchapter  HI  of 
chapter  83  of  title  5,  United  States  Code. 

"Death  and  recovery  rates  for 
disabiUty  annuitants"  means  the  rate,  by 
age,  sex,  and  duration  on  the  roll,  at 
which  disabihty  annuitants  are  removed 
from  the  annuity  roll  becatise  of  death; 
and  the  rate,  by  age.  sex.  and  duration 
on  the  roll,  at  which  disability 
annuitants  are  renoved  from  the 
annuity  roll  because  of  recovery  or 
restoration  to  tfming  capacity. 

"Death  and  remarriage  rates  Cor 
surviving  spouses"  means  the  rate, 
based  on  the  sex  of  the  employee,  age  of 
the  survivor  annuitant,  and  the  duration 
on  the  annuity  roU.  at  which  spousal 
survivor  annuitants  are  removed  from 
the  annuity  roll  becfuise  of  death;  and 
the  rate,  based  on  the  sex  of  the 
employee,  age  of  the  survivor  aimuitant 
and  the  dm^tion  on  the  roll,  at  which 
survivor  annuitants  are  removed  from 
the  anntnty  roH  because  of  remarriage. 

"Death  rates  for  non-disability 
annuitants"  means  the  rate,  by  age  and 
sex  of  the  annuitant,  at  which  non- 
disability  annuitants  are  removed  from 
the  anmiity  roD  because  of  death. 

"Disability  retirement  rates"  means 
the  rate,  by  age,  sex,  length  of  service, 
and  whether  the  employees  are  eli^ble 
for  social  security  disability  benefits,  at 
which  employees  retire  for  disabihty. 

"Duration  on  the  roB"  means  tl» 
niunber  of  frdl  years  on  the  annuity  roll 
as  of  die  hiynnmg  (rf  the  fiscal  year. 

"Economic  Assumptitms"  means  the 
assumptions  used  by  the  Board  with 
respect  to  inflation,  interest  rates,  and 
wage  and  salary  growth. 

"Employee  dea&  rates"  means  the 
rate,  by  age  and  sex  of  the  employees 
and  whether  the  employees  are  survived 
by  spouses  entitled  to  survivor 
annuities,  at  which  employees  die  in 
service. 

"Employees"  means  employees  as 
defined  in  section  8401^11)  of  title  5. 
United  States  Code,  and  Members,  as 
defined  in  section  8401(20)  of  title  5. 
United  States  Code. 

"Family  characteristics  of  annuitants" 
means,  based  on  the  aimuitant's  age  and 
sex,  and  in  some  cases,  on  the  type  of 
annuity  (regular,  disability,  or  deferred), 
the  nmnber  and  average  age  of  child 
survivors  at  the  death  of  the  annuitant, 
the  percentage  of  annuitants  with  an 
annuity  reduced  to  provide  survivor 
benefits,  the  percentage  of  anntdtants 
who  actually  leave  a  surviving  spoase 
entitled  to  a  survivor  aimuity  at  the 


annuitant's  death,  and  the  average  age 
of  the  surviving  spouse. 

"Family  characteristics  of  employees" 
means,  based  on  the  employee's  age  at 
death  and  sex,  the  number  and  average 
age  of  cfaild  survtvcrs  and  the  average 
age  of  the  surviving  spoose.  per  death  of 
an  employee  %vith  a  survivor. 

"FERS "  means  chapter  84  of  title  5, 
United  States  Code. 

"Involuntary  retirement  rates"  means, 
by  age  and  sex  of  the  empk^ee,  the  rate 
of  involuntary  retirements  (discontinued 
service  and  qptional  early  retirenents). 

"Merit  salary  increases"  means  salary 
increases,  by  age  and  length  of  service, 
that  are  not  genera)  salary  increases. 
"Merit  salary  increases"  include 
promotioits  and  within-grade  and 
similar  increases  based  in  whole  or  in 
part  on  employee  performance,  but  do 
not  include  comparability  increases. 
Postal  Service  COLA,  or  similar 
adjustments  to  entire  pay  scales;  or 
premium  pay. 

"Military  service  rates"  means  the 
fi^ction,  by  age  and  sex.  of  employees 
who  have  military  service  to  all 
employees,  and  the  average  length  of 
military  service  and  the  salary  on  which 
their  deposits  to  receive  credit  for 
military  service  are  based  for  these 
employees. 

"Normal  cost  percentage"  or  "normal 
cost"  means  the  entry-age  normal  cost 
of  the  provisions  of  FERS  which  relate 
to  the  Fund.  ooa^Mted  by  the  Office  in 
accordance  with  generafly  accepted 
actuarial  practice  and  standards  (using 
dynamic  assumptions)  and  expressed  as 
a  level  percentage  of  aggregate  basic 
pay. 

"Service"  means  aH  creditable 
service,  imrhiding  military  service, 
rounded  to  the  nearest  number  of  years 
as  of  the  beginning  of  the  fiscal  year. 

"Single  agency  rate"  means  a  normal 
cost  percentage  for  one  category  of 
employees  in  one  agency.  A  single 
agency  rate  is  set  under  S  841.412  as  a 
resoh  of  a  socoessfid  appeaL 

"Voluntary  retirement  rates"  means 
the  rate,  based  on  the  sex.  age,  and 
service  of  the  employee,  of  regular 
longevity  retirements. 

"Withdrawal  rates"  means  the  rate  at 
which  employees  leave  FERS-covered 
service  without  retiring,  including 
employees  who  are  paid  refunds  and 
employees  who  take  deferred 
retirement.  These  rates  are  of  two  types: 
"not  ofiset  for  reentry"  and  "offset  for 
reentry."  These  rates  are  by  age  and 
service. 


1 

47188    Federal  Regigter  /  Vol.  51.  No.  250  /  Wednesday.  December  31.  1986  /  Rules  and  Regulations 


§  •41.403    Cafgoft—  of  wnployM*  for 
computatton  of  nonnal  cost  p«rc«ntag«s. 

Normal  cost  percentages  will  be 
determined  for  each  of  the  following 
groups  of  employees: 

(a)  Members: 

(b)  Congressional  employees: 

(c)  Law  enforcement  officers  and 
firefighters; 

(d)  Air  traffic  controllers; 

(e)  Military  reserve  technicians;  and 

(f)  All  other  employees. 

fM1.404    Dcfnographic  factors. 

(al  The  Office  of  Personnel 
Management  (OPM)  will  consider  the 
factors  listed  below  in  determining 
normal  cost  percentages.  To  the  extent 
data  are  available  for  the  factor  by 
specific  category  of  employees,  such 
data  will  be  used.  To  the  extent  category 
specific  data  are  not  available,  the  most 
relevant  available  data  will  be  used. 

(1)  Distributions  of  new  entrants  by 
age.  sex.  and  service; 

(2)  Withdrawal  rates; 

(3)  Merit  salary  increases; 

(4)  Voluntary  retirement  rates; 

(5)  Involuntary  retirement  rates; 

(6)  Disability  retirement  rates; 
[7]  Employee  death  rates; 

(8)  Military  service  rates; 

(9)  Family  characteristics  for 
employees; 

(10)  Death  rates  for  non-disability 
annuitants; 

(11)  Death  and  recovery  rates  for 
disabihty  annuitants; 

(12)  Child  survivor  termination  and 
death  rates; 

(13)  Family  characteristics  for 
annuitants;  and 

(14)  Administrative  expenses, 
(b)  Generally,  each  rate,  ratio,  or 

fraction  must  be  separately  considered 
to  determine  the  rates  for  males  and 
their  survivors  and  the  rates  for  females 
and  their  survivors,  except  those  rates 
for  child  survivors  and  merit  salary 
increases. 

S  B4 1 .405    Economic  assumptions. 

The  determinations  of  the  normal  cost 
percentage  will  be  based  on  the 
economic  assumptions  determined  by 
the  Board.  When  an  agency's  case  is 
based  in  whole  or  in  part  on  the  pattern 
of  merit  salary  increases  specific  to  the 
agency  or  to  a  category  of  employees 
within  the  agency,  the  Board  may 
require  modification  of  the  economic 
assumptions  concerning  salary  and 
wage  growth  to  take  into  account  the 
combined  effect  of  merit  and  general 
wage  and  salary  increases. 

9  •41.406    Dstsfinlnatlon  of  nonnal  cost 


(a)  OPM  will  determine  the 
Government-wide  normal  cost 


percentage  for  each  category  of 
employees.  These  normal  cost 
percentages  will  be  used  by  all  agencies 
that  have  not  been  granted  a  single 
agency  rate  under  {  841.412. 

(b)  Each  normal  cost  percentage  will 
be  rounded  to  the  nearest  one-tenth  of  a 
percent 

§•41.407    Notics  of  normal  cost 
psrcsntags  dstsrmlnations. 

(a)  No  later  than  5  years  after  the 
publication  of  a  current  notice  of  normal 
cost  percentages,  OPM  will  publish  in 
the  Federal  Register  a  notice  that  will 
contain  updated  normal  cost 
percentages. 

(b)  The  notice  of  normal  cost 
percentage  will  include  a  statement  of — 

(1)  The  Government-wide  normal  cost 
percentage  and  any  single  agency  rates 
for  each  category  of  employees; 

(2)  The  effective  date  of  any  changes 
made  by  the  notice; 

(3)  The  address  for  obtaining 
information  on  the  data  and 
assumptions  used  in  computing  the 
normal  cost  percentages; 

(4)  The  time  limit  for  submission  of 
appeals  under  S  841.409;  and 

(5)  The  address  for  filing  an  appeal 
under  i  841.409. 

$•41,408    Effecttvt  data  of  normal  cost 
psrcsntagas. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  in  5  841.412. 
nonnal  cost  percentages  stated  in  a 
notice  of  normal  cost  percentages  under 
{  841.407  will  be  effective  at  the 
beginning  of  the  first  pay  period 
commencing  on  or  after  the  later  of — 

(1)  Three  months  after  the  date  of 
publication  of  the  notice  of  normal  cost 
percentages;  or 

(2)  The  first  October  1  after  the  date  of 
publication  of  the  notice  of  normal  cost 
percentages. 

(b)  The  initial  normal  cost  percentages 
will  be  effective  at  the  beginning  of  the 
first  pay  period  on  or  after  January  1. 
1987. 

$•41,409    Agency  appeal  right 

(a)  An  agency  with  at  least  1.000 
employees  in  the  general  category  of 
employees  or  500  employees  in  any  of 
the  special  categories  may  appeal  to  the 
Board  the  normal  cost  percentage  for 
that  category  as  applied  to  that  agency. 

(b)  No  appeal  will  be  considered  by 
the  Board  unless  the  agency  files,  no 
later  than  6  months  after  the  date  of 
publication  of  the  notice  of  normal  cost 
percentages  under  S  841.407.  a  petition 
for  appeal  that  meets  all  the 
requirements  of  §  841.410. 


{•41.410    Contants  Of  petition  for  appeal. 

(a)  To  file  an  appeal,  an  agency  head 
must,  before  expiration  of  the  time  limit 
file  with  OPM— 

(1)  A  letter  of  appeal: 

(2)  An  actuarial  report;  and 

(3)  A  certificate  of  eligibility 
(described  in  paragraph  (d)  of  this 
section). 

(b)(1)  The  letter  of  appeal  must  be  in 
writing  and  signed  by  the  agency  head. 
Delegation  of  signatory  authority  is  not 
permitted. 

(2)  The  letter  of  appeal  may  contain 
any  argument  the  agency  wishes  to 
make  or  may  simply  submit  the 
actuarial  report  for  consideration. 

(c)  The  actuarial  report  must  contain  a 
detailed  actuarial  analysis  of  the  normal 
cost  of  FERS  benefits  as  applied  to  the 
employees  of  that  agency  in  the 
category  of  employees  for  which  the 
agency  is  appealing  the  use  of  the 
Government-wide  rate.  The  actuarial 
report  must — 

(1)  Be  signed  by  an  actuary; 

(2)  Use  the  economic  assumptions 
under  §841.405;  and 

(3)  Specifically  address  and  consider 
each  of  the  demographic  factors  listed  in 
S  841.404.  The  appealing  agency  is 
responsible  for  developing  data  relating 
to  the  first  nine  demographic  factors  as 
they  relate  to  the  category  of  agency 
employees  for  which  the  appeal  is  being 
filed.  Government-wide  demographic 
factors  (available  from  OPM)  will  be 
presumed  to  be  sufficient  and  reliable 
for  factors  10  through  13  unless  the 
appealing  agency  is  able  to  demonstrate, 
through  sufficient  and  reliable  data 
relating  to  its  employees  or  former 
employees,  the  use  of  alternative  factors 
is  appropriate.  The  fourteenth  factor, 
administrative  expenses,  will  be 
supplied  by  OPM. 

(d)  The  certificate  of  eligibility  is  a 
letter  from  the  agency's  director  of 
personnel  certifying  that  the  agency  has 
the  requisite  1,000  or  500  in  the  category 
of  employees  under  consideration. 

{•41.411    Appeals  procedure. 

(a)  A  Government-wide  nonnal  cost 
percentage  is  presumed  to  apply  to  all 
agencies.  Any  agency  appealing 
application  of  a  Government-wide 
normal  cost  percentage  to  any  category 
of  employees  in  its  workforce  must 
demonstrate  to  the  satisfaction  of  the 
Board  that  the  normal  cost  percentage 
for  that  category  of  employees  in  that 
agency  is  significantly  different  from  the 
Government-wide  normal  cost 
percentage. 

(b)  While  an  agency  has  an  appeal 
pending,  the  Government-wide  normal 
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cost  percentage  continues  to  apply  to 
that  agency. 

(c)  The  Board  cannot  consider  an 
appeal  unless  all  the  documents 
required  for  a  petition  for  appeal  under 
S  841.410(a)  are  filed  before  expiration 
of  the  time  limit  for  an  appeal. 

(d)  The  Board  cannot  sustain  an 
appeal  unless  the  Board  finds  that— 

(1)  The  data  used  in  the  agency's 
actuarial  analysis  are  sufficient  and 
reliable  (As  a  general  rule,  at  least  5 
years  of  data  pertaining  to  any  group  of 
employees  must  be  analysed  before  the 
results  are  considered  sufficient  and 
reliable.); 

(2)  The  assumptions  used  in  the 
agency's  actuarial  analysis  are  justified: 

(3)  When  all  relevant  factors  are 
considered  together,  there  is  a 
demonstrated  difference  between  the 
normal  cost  for  the  group  at  issue  in  the 
appeal  and  the  normal  cost  for  the  same 
group  calculated  on  a  Government-wide 
basis:  and 

(4)  The  difference  between  the 
Government-wide  normal  cost 
percentage  and  the  single  agency  rate 
would  be  at  least  10  percent  of  the 
normal  cost  being  appealed. 

{  ^41.412    Rates  determined  by  appeaL 

(a)  ff  the  Board  finds  that  a  different 
normal  cost  is  warranted  based  on  an 
agency  appeal,  it  will  establish  a  single 
agency  rate  for  the  category  of 
employees  in  that  agency. 

(b)  The  single  agency  rate  will  be 
effective  at  the  beginning  of  the  first  pay 
period  beginning  30  days  after  the  date 
of  the  Board's  decision. 

(c)  A  single  agency  rate  may  be  higher 
or  lower  than  the  Government-wide  rate 
and  will  remain  in  force  for  not  less  than 
3  years. 

(d)  After  a  single  agency  rate  has  been 
in  force  for  at  least  3  years,  OPM  may— 

(1)  Require,  no  more  often  than 
annually,  that  the  agency  justify 
continuation  of  the  rate;  and/or 

(2)  When  it  publishes  a  notice  of 
normal  cost  percentages  under  S  841.407, 
terminate  the  single  agency  rate. 

§•41.413    Determinations  of  amount  due 
from  eadi  agency. 

(a)  For  each  pay  period,  each  agency 
will  determine  the  total  amount  of  basic 
pay  paid  to  employees  in  each  category 
of  employees. 

(b)  For  each  category  of  employees, 
the  amount  due  from  each  agency  for  a 
pay  period  is  the  product  of— 

(1)  The  total  amount  of  basic  pay  or 
employees  in  that  category  of  employees 
in  that  agency;  and 

(2)  The  normal  cost  percentage. 


Appendix  A  to  Subpart  D  of  Part 
841— Table  of  Normal  Cost 
Percentages 


Categofy  of  employees 


Memt>ers 

Congressional  employees 

Law     enforcement     officers 

and  firefighters „ 

Air  traffic  controllers „. 

MHrtary  reserve  tecfinidans 

AM  other  employees 


Government- 
wide  normal 
cost' 


23.5 
23.8 

31.2 
33.3 
16.0 
16.1 


'  Percentages  effective  at  Vhe  t)eginning  of 
the  first  pay  period  commencing  on  or  after 
Jan.  1,  1987. 

All  normal  cost  percentages  In  the  atxjve 
table  include  employee  contntjutions. 

[PR  Doc.  86-29189  Filed  12-3(^-86;  8:45  am] 
BILUNO  CODE  (SZS-OI-a 


5  CFR  Part  841 

Federal  Employees  Retirement 
System— General  Administration: 
Court  Orders  Affecting  Retirement 
Benefits 

agency:  Office  of  Personnel 
Management 

action:  Interim  rule  with  request  for 
comments. 


SUMtiARY:  The  Office  of  Personnel 
Management  (OPM)  is  publishing 
interim  regulations  to  establish 
procedures  for  handling  court-ordered 
payments  for  benefits  under  the  new 
Federal  Employees  Retirement  System 
(FERS).  These  regulations  are  necessary 
<o  implement  provisions  of  the  FERS  Act 
of  1986  that  require  OI^  to  honor  court 
orders  entitling  former  spouses  or 
legally  separated  spouses  to  benefits. 
DATES:  Interim  rules  effective  January  1, 
1987;  comments  must  be  received  on  or 
before  March  2, 1987. 

ADDRESSES:  Send  comments  to  Frank  D. 
Titus,  Director  FERS  Implementation 
Task  Force;  Retirement  and  Insurance 
Group;  Office  of  Personnel  Management: 
P.O.  Box  884;  Washington,  DC  20044;  or 
deliver  to  OPM,  Room  3311, 1900  E 
Street  NW.,  Washington  DC. 

Send  court  orders  affecting  retirement 
benefits  under  Subpart  I  of  Part  841  to 
Allotments  Branch,  Office  of  Personnel 
Management  P.O.  Box  17,  Washington, 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  L  Siegebnan.  (202)  632-556a 
SUPPLEMENTARY  INFORMATION:  The 

FERS  Act  of  1986,  Pub.  L  99-335,  created 
a  new  retirement  system  for  some 
Federal  employees.  Under  this  system 


OPM  must  honor  qualifying  court  orders 
that  give  former  spouses  or  legally 
separated  spouses  rights  to  benefits 
payable  under  FERS. 

These  regulations  provide  that  OPM 
wrill  review  court  orders  when  we 
receive  them  to  determine  whether  they 
are  qualifying  under  the  criteria 
established  by  law  and  these 
regulations.  When  we  determine  that  an 
order  meets  these  criteria,  we  will  notify 
the  claimant  that  we  will  make  payment 
under  the  court  order.  We  will  also 
notify  the  employee/retiree  of  our 
decision  and  his  or  her  right  to  appeal 
the  decision  to  the  Merit  Systems 
Protection  Board  (MSPB).  Payments  will 
be  authorized  immediately  if  they  are 
otherwise  payable  without  waiting  for 
the  outcome  of  any  appeal.  If  we 
determine  that  a  court  order  does  not 
qualify  for  payment  of  benefits  under 
FERS.  we  will  noUfy  the  claimant  of  this 
decision,  specify  which  criteria  were  not 
met  and  provide  the  claimant  with  his 
or  her  right  to  appeal  the  decision  to 
MSPB. 

Payments  from  the  annuify  of  a  retiree 
terminate  upon  the  death  of  the  former 
spouse  or  legally  separated  spouse,  or 
earlier  if  provided  by  a  court  order. 
Survivor  annuify  payments  to  a  former 
spouse  terminate  upon  his  or  her  death, 
or  upon  remarriage  before  age  55. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Under  5  U.S.C.  553  (b)(3)(B)  and  (d)(3), 
I  find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulema)tfng  and  for  making  these 
regulTOons  effective  in  less  than  30 
days.  FERS  is  effective  January  1, 1987, 
and  OPM  needs  to  have  procedures  in 
place  to  handle  court  orders  that  may 
arrive  and  affect  employees  who  will  be 
converted  to  FERS  on  January  1. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibilify  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  only  affect 
retirement  payments  to  retired 
Government  employees  and  spouses. 

List  of  Subjects  bi  5  CFR  Part  841 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits, 
Firefighters,  Government  employees. 
Income  tax.  Intergovernmental  relations. 
Law  enforcement  officers.  Pensions, 
Retirement. 
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UJS.  OOice  of  PsrsoMMl  MaoagMMiit. 

CoiHtMMX  MOBM, 

Dirtctat. 

Accordingly,  0PM  is  amending  Ptrt 
Ml  to  add  aad  rmtv*  Sabparts  B 
througk  H  and  to  add  Subpart  I  to  read 
aafollaafa: 

PART  841<-fEDERAL  EMPLOYEES 
RETVtEMENT  SYSTEJ»-G£NERAL 
ADMINISTRATION 


5ut)part  I— Coart  Ordars  Alfactint 
RatiraaMnt  Banaflts 

MtJOt    PwpoM. 

841J02    Definitiont. 

M1.903    Quatifying  coitft  orders. 

M1.904    Application*  by  former  spouacs  and 

separated  spouses. 
S41.90S    Aiaounts  payable. 
S41.9O0    Processing  court  orders  divkUng 

employee  retirement  benefits. 
M1.907    Proccsaing  court  orders  affecting 

aurvivor  anmiily  benenii. 
841.908    Tennination  of  former  spousa  or 

separated  spouse  benefits. 
B41.909    Court  orders  preventing  paymaat  of 

rehinds  of  contributions. 

541.910  EfTective  dates. 

841.911  l*ayment  only  to  former  spouses  and 
separated  spouses. 

M1.912    Liffiitatioas. 
MtJn3    Giiidclinea  on  interpreting  court 
ordars. 

841.914  Uability. 

641.915  Reoetpt  of  multiple  court  orders. 

841.916  Cost-of-living  adjustmenta. 
Appendix  A  to  Subpart  I  of  Part  841 — 

Guidelines  for  Interpreting  State  Court 
Orders  Dividing  Employee  Retirement 
Benefits 
Appendix  B  to  Subpart  I  of  Part  841— 

Guidelines  for  Interpreting  State  Court 
Orders  Awarding  Survivor  Annuity 
Benefits  to  Former  Spouses 

Subpart  I— Court  Ordars  Affectinji 
Retirement  Berteftts 

AutiMwity:  S  U.S.a  S461. 

§841.901    Purpoaa. 

This  subpart  regulates  the  Office  of 
Personnel  Management's  adiudication  of 
claims  arising  out  of  State  court  orders 
that  affect  retirement  benefits  under 
FERS.  OPM  must  comply  with  qualifying 
court  orders,  decrees,  or  court-approved 
property  settlements  in  connection  aritfa 
divtxces,  annulments  of  marriages,  or 
legal  separations  of  employees. 
Members,  or  retirees  that  award  a 
portion  of  a  former  employee's  or 
Member's  retirement  benefits  or  a 
survivor  annuity  to  a  former  spouse  or 
separated  spouse.  Iliis  subpart 
prescribes  the  procedures  to  be  followed 
by- 

(a)  A  fonner  spouse  when  applying  for 
benefits  based  on  a  court  order  under 


section  8445  or  8467  of  title  5.  United 
States  Code; 

(b)  A  separated  spoitsa  %irhea  epptying 
for  benefits  based  on  a  court  order 
tinder  setrtion  SM7  of  title  S,  United 
States  Code;  and 

(c)  The  Associate  Director  In  honoring 
court  orders  aiid  in  making  payment  to 
the  former  spouse. 


1841.902 

In  this  subpart — 

"Associate  Director**  means  0PM*8 
Associate  Director  for  Retirement  and 
Insurance  or  an  OPM  official  autlaorizcd 
to  act  on  behalf  of  the  Associate 
Director. 

"Coart  order"  means  any  judgment  or 
property  settlement  issued  by  or 
approved  by  any  court  of  any  State,  the 
District  of  Columbia,  the 
Comrooowcalth  of  Puerto  Rico,  Guam, 
the  Northern  Mariana  Islanda,  or  the 
Virgin  Islands,  and  any  Indian  court  in 
connection  with,  or  incident  to,  the 
divorce,  annulment  of  marriage,  or  lagal 
separation  of  a  Federal  employee  or 
retiree. 

"Employee  retirement  benefits'* 
means  employees'  and  Members' 
annuities  and  refunds  of  retirement 
contributions  but  does  not  include 
survivor  annuities  or  one-time  payments 
made  pursuant  to  sections  8424  (d) 
through  (g)  of  title  5.  United  States  Code. 

"FERS"  means  chapter  84  of  title  5. 
United  States  Code. 

"Former  spouse"  means  (a)  in 
connection  with  a  court  order  aH'ecting 
employee  retirement  benefits,  a  tiving 
person  whose  marriage  to  an  employee, 
Member,  or  retiree  has  been  subject  to  a 
divorce  or  annulment;  or  (b)  in 
connection  with  a  court  onler  awarding 
a  fonner  spouse  armuity,  a  living  person 
(1)  who  was  married  for  at  least  9 
months  to  an  employee.  Member,  or 
retiree  with  at  least  16  months  of 
creditable  service  under  FERS;  and  (2) 
whose  marriage  to  the  employee  was 
terminated  prior  to  the  death  of  the 
employee,  Member,  or  retiree. 

"Former  spouse  annuity"  means  a 
recurring  benefit  under  FERS  that  is 
payable  to  a  former  spouse  after  the 
employee's.  Member's,  or  retiree's 
death. 

"Gross  annuity"  means  the  amount  of 
a  self-only  annuity  less  any  applicable 
survivor  reduction  but  before  any  other 
deductions. 

"Member"  means  a  Member  of 
Congress. 

"MSPB"  means  the  Merit  Systems 
Protection  Board. 

"Net  annnity"  means  the  amount  of 
aimuity  payable  after  deducting  from 
the  gross  annuity  any  amounts  that  are 
(a)  owed  by  the  retiree  to  the  United 


Stater,  (b]  deducted  For  health  benefits 
premiums  pursuant  to  5  U.S.C.  flB06;  (c) 
deducted  fbr  life  insurance  premiums 
pursuant  to  5  U.S.C.  en4a(d);  or  (d) 
dedactcd  for  Medicare  premiums. 

'"Qualifying  court  order"  means  a 
court  ordw  ^t  meets  the  requirements 
of  9  6414103. 

"Retiree**  means  a  former  employee  or 
Member  win  is  receiving  recurring 
payments  under  FERS  based  on  service 
by  the  eaiployee  or  Member.  "Retiree" 
does  not  include  a  cmrent  spouse, 
former  spouse,  child,  or  person  with  aa 
insurable  interest 

"Self-only  annuity"  means  the 
recurring  payaieat  to  a  retiree  who  has 
elected  not  to  provide  a  stirrtvor  aimuity 
to  aqyons. 

"Separated  spouse"  OMans  a  living 
person  whose  marriage  to  an  employee. 
Member,  or  retiree  is  currently  subject 
to  a  ooart  order  granting  a  legal 
separation. 

9841J03    Qualifying  court  order*. 

(a)  A  former  spouse  or  separated 
spouse  is  entitled  to  a  portion  of  an 
employee's  retirement  benefits  only  to 
the  extent  that  the  division  of  retirement 
benefits  is  expressly  provided  for  by  the 
court  tnder.  lira  court  order  most  divide  ' 
employee  retii^ment  benefits,  award  a 
payment  from  employee  retirement 
benefits,  or  award  a  former  spouse 
annuity. 

(b)  liie  court  order  must  state  the 
fonner  spouse's  or  separated  spouse's 
share  as  a  fixed  amount,  a  percentage  or 
a  fraction  of  the  annuity,  or  by  a  formula 
that  does  not  contain  any  variable 
whose  value  is  not  readily  ascertainable 
from  the  face  of  the  order  or  normal 
OPM  files. 

(c)(ll  For  payment  from  employee 
retirement  benefits,  the  court  order  must 
either  state  the  former  spouse's  or 
separated  spouse's  entitlement  to  a 
portion  of  employee  retirement  benefits, 
or  direct  an  employee.  Member,  or 
retiree  to  pay  a  portion  of  employee 
retirement  benefits  to  the  former  spouse 
Of  separated  spouse.  OPM  will  pay  a 
fonner  spouse  or  separated  spouse 
directly  unless  the  court  order  expressly 
instructs  OPM  not  to  do  so. 

(2)  For  awarding  a  former  spouse 
annuity,  the  court  order  must  either 
state  the  fonner  spouse's  entitlement  to 
a  survivor  annuity  or  direct  an 
employee.  Member,  or  retiree  to  provide 
a  former  spouse  annuity. 

(d)(1)  For  affecting  or  awarding  a 
former  spouse  survivor  annuity,  a  cotirt 
ortJer  modifying  a  decree  of  divorce  or 
atinolaRent,  or  modifymg  any  court  order 
or  court  approved  property  settlement 
incident  to  a  decree  of  divorce  or 
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annulment,  will  not  be  honored  if  it  is 
issued  after  the  retirement  of  the 
employee  or  Member  involved. 
(2)  A  court  order  (including  a 
modification  of  an  earlier  order) 
concerning  a  survivor  annuity  for  a 
former  spouse  will  not  be  honored  if  it  is 
issued  after  the  death  of  the  employee. 
Member,  or  retiree  involved. 

S  841.904    Applications  by  former  epouses 
and  separated  spouaes. 

(a)  A  former  spouse  (personally  or 
through  a  representative)  or  a  separated 
spouse  (personally  or  through  a 
representative)  must  apply  in  writing  to 
be  eligible  for  benefits  under  this 
subpart.  No  special  form  is  required. 

(b)  The  application  letter  must  be 
accompanied  by — 

(1)  A  certified  copy  of  the  coiul  order 
granting  employee  retirement  benefits 
and/or  survivor  benefits; 

(2)  A  statement  that  the  court  order 
has  not  been  amended,  superseded,  or 
set  aside; 

(3)  Identifying  information  concerning 
the  employee.  Member,  or  retiree  such 
as  his  or  her  full  name.  FERS  claim 
number,  date  of  birth,  and  social 
security  number,  if  available; 

(4)  The  current  mailing  address  of  the 
former  spouse  or  separated  spouse;  and 

(5)  If  the  employee  has  not  retired 
under  FERS  or  died,  the  mailing  address 
of  the  employee. 

(c)  When  payments  are  subject  to 
termination  upon  remarriage,  no 
payment  will  be  made  until  the  former 
spouse  submits  to  the  Associate 
Director  a  statement  in  the  form 
prescribed  by  OPM  certifying— 

(1)  That  a  remarriage  has  not 
occurred; 

(2)  That  the  former  spouse  wrill  notify 
the  Associate  Director  within  15 
calendar  days  of  the  occurrence  of  any 
remarriage;  and 

(3)  That  the  former  spouse  will  be 
personally  liable  for  any  overpayment  to 
him  or  her  resulting  from  a  remarriage. 
The  Associate  Director  may 
subsequently  require  recertiflcation  of 
these  statements. 

S841.90S    Amounts  payable. 

(a)  Money  held  by  an  employing 
agency  or  OPM  that  may  be  payable  at 
some  future  date  is  not  available  for 
payment  under  court  orders  imless  all  of 
the  conditions  necessary  for  payment  of 
the  money  to  the  former  employee  or 
Member  have  been  met.  including,  but 
not  limited  to — 

(1)  Separation  from  a  covered  position 
in  the  Federal  service; 

(2)  Application  for  payment  of  the 
money  by  the  former  employee  or 
Member,  and 


(3)  The  former  employee's  or 
Member's  immediate  entitlement  to 
payment  of  the  money  subject  to  the 
order. 

(b)  Waivers  of  employee  or  Member 
annuity  payments  under  the  terms  of  5 
U.S.C  &465(a)  exclude  the  waived 
portion  of  the  annuity  from  availability 
for  payment  under  a  court  order  if  such 
waivers  are  postmarked  or  received 
before  the  date  that  OPM  receives  a 
qualifying  court  order. 

(c)  Payment  under  a  court  order  may 
not  exceed — 

(1)  In  cases  involving  employee  or 
Members  annuities,  the  net  annuity; 

(2)  In  cases  involving  refunds  of 
contributions,  the  amount  of  the  refund; 
and 

(3)  In  cases  involving  former  spouse 
aimuities.  the  amount  permitted  under 
section  8445(b)  of  title  5.  United  States 
Code. 

(d)  In  cases  in  which  court  orders 
award  former  spouse  annuities — 

(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  fonner  spouse 
aimuities  based  on  qualifying  court 
orders  will  commence  and  terminate  in 
accordance  with  the  court  order. 

(2)  A  court  order  will  not  be  honored 
to  the  extent  it  would  require  an  annuity 
to  commence  prior  to  the  day  after  the 
employee.  Member,  or  retiree  dies,  or 
the  first  day  of  the  second  month 
beginning  after  the  date  on  which  OPM 
received  written  notice  of  the  court 
order  together  with  the  additional 
information  required  by  %  841.904. 
Further,  a  court  order  will  not  be 
honored  to  the  extent  it  requires  an 
annuity  to  be  terminated  contrary  to  5 
U.S.C.  8445(c)(2). 

(3)  A  court  order  will  not  be  honored 
to  the  extent  it  is  inconsistent  with  any 
joint  designation  or  waiver  previously 
executed  under  section  8416(a)  of  title  5, 
United  States  Code,  respect  to  the 
former  spouse  involved. 

S  841.906    Proeesaing  court  orders 
dividing  employee  retirement  benefits. 

(a)  Upon  receipt  of  a  court  order 
dividing  employee  retirement  benefits 
without  an  item  of  documentation 
required  under  S  841.904.  the  Associate 
Director  will  notify  the  person 
submitting  the  order  of  which  item(8)  is 
necessary  to  document  the  claim  and 
that  the  claim  cannot  be  processed 
without  the  missing  item(8). 

(b)  Upon  receipt  of  a  court  order 
dividing  employee  retirement  benefits 
with  all  the  documentation  required 
under  S  841.904,  the  Associate  Director 
will  review  the  court  order  to  determine 
whether  it  is  a  quahfying  court  order 
under  i  841.903  and  whether  the 
employee  or  Member  ejected  by  the 


order  is  receiving  or  entitled  to  receive 
employee  retirement  benefits. 

(c)  If  the  Associate  Director 
determines  that  the  order  is  not  a 
qualifying  court  order,  the  Associate 
Director  will  send  a  notice  to  the 
employee  and  a  final  decision  to  the 
former  spouse  or  separated  spouse. 

(1)  The  notice  to  the  employee  will 
state  that  OPM  has  received  a  court 
order  from  the  fonner  spouse  or 
separated  spouse  but  OI^  has 
determined  that  the  court  order  is  not  a 
qualifying  court  order. 

(2)  The  final  decision  to  the  former 
spouse  or  separated  spouse  will — 

(i)  Acknowledge  receipt  of  the  court 
order; 

(ii)  State  that  the  court  order  is  not  a 
qualifying  court  order  and  identify  the 
paragraph(s)  of  S  841.903  under  which 
the  court  order  failed  to  qualify;  and 

(iii)  State  the  right  to  appeal  the 
decision  to  MSPB  and  the  procedure  and 
time  limit  for  submitting  an  appeal. 

(d)  If  the  Associate  Director 
determines  that  the  court  order  is  a 
qualifying  court  order  and  the  employee 
is  immediately  eligible  to  receive 
employee  retirement  benefits,  the 
Associate  Director  will  send  a  final 
decision  to  both  the  employee  and  the 
former  spouse  or  separated  spouse. 

(1)  The  final  decision  to  the  employee 
will  state — 

(i)  That  OPM  has  received  a  court 
order  affecting  employee  retirement 
benefits  and  the  date  that  OPM  received 
the  documentation  required  by 
S  841.904; 

(ii)  The  applicable  law  and 
regulations  imder  which  OPM  is 
required  to  comply  with  the  court  orden 

(iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
regulations; 

(iv)  The  effect  that  compliance  with 
the  court  order  will  have  on  employee 
retirement  benefits; 

(v)  How  the  former  spouse's  or 
separated  spouse's  share  of  retirement 
benefits  was  computed; 

(vi)  In  cases  affecting  annuity 
payments,  that  the  retiree's  annuity  will 
be  reduced  effective  with  benefits 
accruing  on  the  first  day  of  the  second 
month  after  OPM's  receipt  of  the 
required  documentation; 

(vii)  That  the  order  must  be  honored 
unless  entitlement  terminates  under 
S  841.906;  and 

(viii)  That  the  employee  may  appeal 
the  decision  to  MSPB  and  the  procedure 
and  time  limit  for  submitting  an  appeal. 

(2)  The  final  decision  to  the  former 
spouse  or  separated  spouse  will  state — 

(i)  That  OPM  has  received  the  court 
order  affecting  employee  retirement 
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benefits  and  the  date  that  OPM  received 
the  documentation  required  by 
i  841.904; 

(ii)  The  applicable  law  and 
regulations  under  which  OPM  ia 
required  to  comply  with  the  court  ordar 

(iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
refulations; 

fiv]  How  the  former  spouse's  or 
separated  spouse's  share  of  retirement 
benefits  was  computed^ 

(v)  That,  if  the  former  spouse  or 
separated  spouse  disagrees  with  the 
computation,  he  or  she  may  appeal  the 
decision  to  MSPB  and  the  procedure  and 
time  limit  for  submitting  an  appeal; 

(vi)  In  cases  affecting  annuity 
payments,  that  the  former  spouse's  or 
separated  spouse's  share  of  the  retiree's 
annuity  will  begin  to  accrue  effective  on 
the  first  day  of  the  second  month  after 
OPNTs  receipt  of  the  required 
documentation  and  will  be  paid  on  the 
first  day  of  t£e  month  after  accrual  and 

(vii)  'The  order  will  continue  to  be 
honored  unless  entitlement  terminates 
under  S  841  .S08. 

{e)  If  the  Associate  Director 
determines  that  the  court  order  is  s 
qualifying  court  order  and  the  employee 
is  not  immediately  eligible  to  receive 
employee  retirement  benefits,  the 
Associate  Director  will  send  a  final 
decision  to  both  the  employee  and  the 
former  spouse  or  separated  spouse. 

(1)  The  final  deciaion  to  the  employee 
will  state — 

fi)  That  OPM  has  received  a  court 
order  affecting  employee  retirement 
benefits  and  the  dale  when  OPM 
received  the  docuiaentation  required  by 
S841i»4; 

(ii)  The  applicable  law  and 
regulations  under  which  OPM  is 
required  to  comply  with  the  court  order, 

(iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
regulations; 

(iv)  The  effect  that  compliance  with 
the  court  order  will  have,  under  current 
law  and  regulations,  on  future  employee 
retirement  benefits,  when  payable; 

(v)  How  the  former  spouse's  or 
separated  spouse's  share  of  retirement 
benefits  would  be  ouaputed  under 
current  law  and  regulations; 

(vi)  That  the  order  must  be  honored 
unless  entitlement  terminates  under 
S  841,908;  and 

(vii)  That  the  employee  may  appeal 
the  decision  to  MSPB  and  the  procedure 
and  time  limit  for  subautting  an  appeal 

(2)  The  final  decision  to  the  former 
spouse  or  separated  spouse  will  state — 

(i)  That  OPM  has  received  the  court 
order  affecting  employee  retirement 
benefits  and  the  date  when  OPM 


received  the  docamentation  required  by 
S  841.004; 

(ii)  The  applicable  law  and 
regulations  under  which  OPM  is 
required  to  oon^ily  witii  tlte  ooott  order 

(iii)  That  ike  order  is  a  qoalifyine 
court  order  uadet  applicable  law  and 
rcgtdatioBa: 

{iv)  Ham  the  former  spouse's  or 
separated  spouse's  sliara  of  retiranMnt 
beaefits  would  be  oooiputed  under 
current  law  and  regulations; 

(▼)  That  tf  the  former  spoose  or 
separated  spouse  disagrees  with  the 
computation,  he  or  she  may  appeal  the 
decision  to  MSPB  and  the  procedure  and 
time  limit  for  submitting  an  appeal. 

tvl)  Tliat  in  accordance  with 
S  841.905,  nothing  is  payable  before 
employee  retirement  benefits  are 
payable  to  the  employee;  and 

(vii)  That  the  order  will  be  honored 
when  employee  retirement  benefits 
become  payable  unless  entitlement 
terminates  under  S  841.906. 


SM1.M7 

a 


Prooeeslng  court  ontera 


(a)  Upon  receipt  of  a  court  order 
affecting  survivor  annuity  benefits 
without  an  item  of  documentation 
required  under  {  841.904.  the  Associate 
Director  wiH  notify  the  person 
submitting  the  order  of  which  item(s}  is 
necessary  to  document  the  claim  and 
that  the  claim  cannot  be  processed 
%vithoot  the  oussing  item(s]. 

(b)  Upon  receipt  of  a  court  order 
affecting  survivor  annuity  benefits  with 
all  the  documentatioa  required  uadar 

1 841JX)4.  the  Associate  Director  will 
review  the  court  order  to  determine 
whether  it  is  a  qaalifying  order  under 
S  841.903.  and  whether  the  eiBi>ioyee  or 
Member  affected  by  the  order  is 
receiving  or  entitled  to  receive  eoiitloyee 
retirement  benefits  or  has  died. 

(c)  If  the  Associate  Otrector 
determines  that  the  order  is  not  a 
qualifying  court  order,  the  Associate 
Director  will  send  a  notice  to  the 
employee  or  sarvivor  and  a  final 
deciaion  to  d>e  former  spouse. 

(1)  The  notice  to  the  employee  or 
survivor  will  state  that  OPM  has 
received  a  court  order  from  the  former 
spoase  but  OFM  has  determined  that  itie 
court  order  is  not  a  qualifying  court 
order. 

(2)  The  final  decision  to  the  former 
spouse  will — 

(i]  Acknowledge  receipt  of  the  court 
order; 

(ii)  State  that  the  court  order  is  bo<  a 
qualifying  court  order  and  the 
regulations  under  which  the  cotrt  order 
failed  to  qualify:  and 


(iii)  State  the  right  to  ap|»eal  the 
decision  to  MSPB  and  the  procedure  and 
time  limit  for  subiaittiag  an  appeal 

(d)  If  the  Associate  Director 
determiaes  that  the  court  order  is  a 
qualifying  court  order  and  the  aa^rioyee 
has  died,  the  Associate  Director  wiU 
send  a  final  decistoa  to  the  fonscr 
spouse  and  any  other  daiaiant  whose 
interest  is  advereely  affected  by  the 
CAJurl  order. 

(1)  The  final  decision  to  any  other 
clatanant  wiioae  tntereet  Is  adversely 
affiactod  by  tfw  coort  order  wit)  state — 

(i)  That  OPM  has  reoefwd  a  cool 
order  awarding  survivor  anmrity 
benefita  and  the  date  that  OPM  received 
the  dooaaentation  reqoirod  by 
(841.904; 

(ii)  The  applicable  law  and 
regolations  under  which  OPM  is 
reqaired  to  comply  with  the  coart  order 

(iii)  That  the  order  is  a  qualifying 
coort  order  under  applicable  law  and 
regulations; 

(iv)  The  effect  that  compliance  with 
Ae  cwort  order  wiB  have  on  the 
dairaant's  entitlement  to  benefits; 

(v^  "fljat  the  order  moat  be  honored 
unless  entitiement  terminates  under 
S  841.908;  and 

(vi)  That  the  claimant  may  appeal  the 
decision  to  MSPB  and  the  procedure  and 
time  Ifanit  for  submitting  an  appeal. 

(2)  The  f^nal  deciaion  to  the  former 
spouse  will  state — 

(I)  That  OPM  has  received  the  court 
order  awarding  the  survivor  annuity 
beneflta  and  the  date  that  OPM  received 
the  documentation  required  by 
S  841.904; 

(ii)  The  applicable  law  and 
regulations  under  which  OPM  is 
required  to  comply  with  the  court  order; 

(Iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
regulations; 

(iv)  How  the  former  spouse's  survivor 
annuity  was  computed; 

(v)  Tiiai,  if  the  former  spouse's 
disagrees  with  the  computation,  be  or 
she  may  appeal  to  MSPB  and  the 
procedure  and  time  limit  for  submitting 
an  appeal; 

(vi)  That  the  aanrivor  ammity  will 
begin  to  accrue  effectiva  oa  the  firat  day 
of  the  aacond  OMiath  after  OPM's  receipt 
of  the  required  docuiaeBtatioa;  and 

(vii)  That  the  order  will  continue  to  be 
honored  uoleas  entiticiBent  tenninatee 
under  i  641.908. 

(e)  If  the  AsBociate  Director 
determines  that  the  court  order  is  a 
qaalifyiiV  court  order  and  the  eiBployee 
is  alive  and  receiving  a  rettrement 
anaidty.  Km  Aaaociate  Director  will 
send  a  fmal  deciaioQ  to  both  the  retiree 
and  the  former  spouse. 
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(1)  The  final  decisimi  to  the  retiree 
will  state — 

(i)  That  C»>M  has  received  a  court 
order  awarding  sxtrvivor  annuity 
benefits  and  the  date  that  OPM  received 
the  documentation  required  by 
S  841.904; 

(ii)  The  applicable  law  and 
regulations  under  which  OPM  is 
required  to  comply  with  the  court  order; 

(iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
regulations; 

(iv)  The  effect  that  compKance  with 
the  court  order  will  have  on  annuity 
benefits  and  survivor  election; 

(v)  How  the  amount  of  reduction  to 
provide  the  former  spouse  annuity 
benefit  was  computed; 

(vi)That  the  reduction  will  be 
effective  on  the  first  dey  of  the  second 
month  after  receipt  of  the 
documentation  required  by  f  841.904; 

(vii)  That  the  order  must  be  honored 
unless  entitlement  terminates  under 
S  841,908;  and 

(viii)  That  the  employee  may  appeal 
the  decision  to  MSPB  and  the  procedure 
and  tiaoe  limit  for  submitting  an  appeal. 

(2)  The  final  decision  to  the  former 
spouse  tvill  state — 

(i)  That  OPM  has  received  the  court 
order  awarding  survivor  annuity 
benefits  and  the  date  that  OPM  received 
the  docuBientation  required  by 
§  841.904; 

(ii)  The  applicable  law  and 
regulations  under  udiich  OPM  is 
reouired  to  comply  with  the  court  order 

(iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
regulations; 

(iv)  How  the  former  spouse  annoify 
benefit  will  be  computed: 

(v)  That,  if  the  former  apooae 
disagrees  with  the  computation,  he  or 
she  may  appeal  to  MSfV  and  the 
procedure  and  time  limit  for  submitting 
an  appeal; 

(vi)  That  nothing  is  payable  before  the 
death  of  the  retiree;  and 

(vii)  That  the  order  will  be  honored 
unless  entitlement  tenninatee  under 
9  841.906. 

(f)  If  the  Associate  Director 
determines  that  the  court  order  Is  a 
qualifying  court  order  and  the  employee 
has  not  retired,  the  Associate  Director 
will  send  a  final  decision  to  both  the 
employee  and  the  former  spouse. 

(1)  The  final  decision  to  the  employee 
will  state— 

(i)  That  OPM  has  received  a  court 
order  awarding  survivor  annuity 
benefits  and  the  date  that  OPM  received 
the  documentation  required  by 
S  841.904; 


(ii)  The  applicable  law  and 
reguiatioaa  under  which  OPM  ia 
required  to  comply  with  the  court  order 

(iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
regulations; 

(iv)  The  effect  that  compliance  with 
the  court  order  will  have,  under  current 
law  and  regulations,  on  future  annuity 
benefita,  when  payable; 

(v)  How  the  reduction  in  future 
annuify  benefits  would  be  computed 
under  current  law  and  regulations: 

(vi)  That  the  order  must  be  honored 
unless  entitlement  terminates  under 
S  841.006:  and 

(vii)  That  the  employee  may  a{^eal 
the  decision  to  MSPB  and  the  procedure 
and  time  limit  for  submitting  an  appeal 

(2)  The  final  decision  to  the  former 
spouse  will  state — 

(i)  That  OPM  has  received  the  court 
order  awarding  survivor  benefits  and 
the  date  that  OPM  received  the 
documentation  required  by  5  841.904; 

(ii)  The  applicable  law  and 
regulations  under  which  OPM  is 
required  to  c(mq>ly  with  the  court  order, 

(iii)  That  the  order  is  a  qualifying 
court  order  under  applicable  law  and 
regulations; 

(iv)  How  the  former  spouse's  survivor 
annuity  benefits  would  be  computed 
under  cutreot  law  and  regulations; 

(v)  lliat.  if  &e  former  spouse 
disagrees  with  the  computation,  he  or 
she  may  appeal  to  MSPB  and  the 
procedure  and  time  limit  for  submitting 
an  appeal; 

(vi)  That  nothing  is  payable  before  Ae 
death  of  the  employee;  and 

(vii)  That  the  order  will  be  honored 
when  the  employee  dies  unless 
entitlement  terminates  under  }  841.906. 

9841.006    Tenainattoneltonnarapouaa 
or  asparatod  spouae  baneflta. 

(a)  CM>M  will  terminate  a  recurring 
payment  of  or  a  future  interest  in 
employee  retirement  benefits  to  a  former 
spouse  or  separated  spouse  whenever — 

(1)  The  retiree  dies; 

(2)  A  contemporaneous  or  subsequent 
court  order  supersedes  or  sets  aside  the 
qualifying  court  order  or  (hrects  that 
OPM  stop  the  payments;  or 

(3)  Termination  is  required  by  the 
terms  of  the  court  order  awarding 
benefits  to  the  former  spouse  or 
separated  spouse. 

(b)  OPM  will  tenninate  a  recurring 
payment  of  or  a  future  interest  in 
survivor  annuify  benefits  to  a  former 
spouse  whenever — 

(1)  The  former  spouse  dies; 

(2)  The  former  spouse  remarries 
before  attaining  age  55; 

(3)  A  contemporaoeous  or  subsequent 
court  order  deterrames  that  the 


qualifying  court  order  awarding  the 
survivor  annuify  benefits  is  invalid;  or 

(4)  Termination  is  required  by  the 
terms  of  the  court  order  awarding 
benefits  to  the  former  spouse. 

(c)  OPM  will  honor  a  qualifying  court 
ord«-  that  appears  valid  on  its  face 
despite  a  pcmling  appeal  or  other  attack 
on  the  validity  of  the  qualifying  court 
order  unless  the  original  or  reviewing 
court  has  issued  a  stay  of  the  qualifying 
court  order  or  has  ordered  OPM  not  to 
honor  the  qualifying  court  order  pending 
the  appellate  or  collateral  review. 
Automatic  stays  under  state  law  will  not 
be  honored  unless  the  original  or 
reviewing  court  issues  a  document 
suspending  the  effect  of  the  qualifying 
court  order  p«iding  the  review  of  the 
qualifying  court  order. 


9641.909    Cowterderai 

payment  of  refunda  of  cootiSMiUoaa. 

(a)  Payment  ol  a  refiuid  of 
contributions  to  a  tormet  employee  will 
be  subject  to  the  terms  of  any  court 
order  issued  with  respect  to  any  former 
spouse  or  separated  spouse,  if — 

(1)  The  court  order  expressfy  relates 
to  any  portion  of  the  refund  involved; 
and 

(2)  Paynent  of  the  refund  would 
extinguiah  entitiement  of  the  former 
spouse  to  a  survivor  annuify  under 
section  8445  of  title  5,  United  States 
Code,  ot  the  former  spouse  or  separated 
spouae  to  any  portion  of  an  annuify 
under  section  8487  of  title  5,  United 
States  Code. 

(b)  For  paragraph  (a)  of  this  section  to 
have  effect  OPM  must  be  in  receipt  of 
the  court  order  before  authorizing 
payaient  of  the  refund. 

(c)(1)  In  the  event  that  OPM  receives 
two  or  more  court  orders — 

(i)  When  there  are  two  former 
spouses,  or  a  former  spouse  and  a 
separated  spouse,  the  court  orders  will 
be  honored  in  the  order  in  which  they 
were  issued  until  the  contributions  have 
been  exhausted. 

(ii)  When  there  are  two  or  more  court 
ordera  or  decrees  relating  to  the  same 
former  spouse  or  separated  spouse,  the 
one  issued  last  will  be  honored  first 

(2)  In  no  event  will  the  amount  paid 
out  exceed  the  amount  of  the  refund. 

(d)  OPM  is  not  liable  for  any  payment 
made  from  money  due  irom  or  payable 
by  OPM  to  any  individual  pursuant  to  a 
court  order  that  is  regular  on  its  face,  if 
such  payment  is  made  in  accordance 
with  this  subpart. 

9641.610    ENectlve  dates. 

(a)  Except  as  provided  in  S  641.903(d), 
proviaioos  of  this  subpart  appfy 
regardless  of  the  date  of  isauaiice  of  the 
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court  order  or  the  date  when  the 
employee  or  Member  retires. 

(b)(1)  The  Associate  Director  will  not 
increase  the  amount  apportioned  from 
current  retirement  benefits  to  satisfy  an 
arrearage  due  the  former  spouse  or 
separated  spouse  unless  the  court  order 
states  the  amount  of  the  arrearage  and 
directs  that  it  be  paid  from  the  employee 
retirement  benefits.  However,  the 
Associate  Director  will  honor  the  terms 
of  a  new  or  revised  court  order  that 
either  increases  or  decreases  the  former 
spouse's  or  separated  spouse's 
entitlement.  These  changes  will  be 
prospective  only. 

(2)  Benefits  payable  to  a  former 
spouse  or  separated  spouse  from  a 
retiree's  annuity  begin  to  accrue  no 
earlier  than  the  first  day  of  the  second 
month  after  OPM's  receipt  of  a 
qualifying  court  order  and  the 
documentation  required  by  S  841.904, 
and  terminate  no  later  than  the  last  day 
of  the  month  before  the  death  of  the 
retiree. 

(c)  The  survivor  annuity  for  a  former 
spouse  commences  and  terminates  in 
accordance  with  the  court  order. 
However,  a  court  order  will  not  be 
honored  to  the  extent  it  would  require 
an  annuity  to  commence  before — 

(1)  The  day  after  the  employee, 
Member,  or  retiree  dies;  or 

(2)  The  Hrst  day  of  the  second  month 
beginning  after  OPM  receives  the  court 
order,  together  with  such  additional 
information  required  by  S  841.904. 
whichever  is  later. 

Further,  a  court  order  will  not  be 
honored  to  the  extent  it  requires  an 
annuity  to  be  terminated  contrary  to 
section  8445(c)  of  titie  5.  United  States 
Code. 

S  S41.911    Payment  only  to  formw  spouses 
and  separated  spouses. 

(a)  Payments  under  this  subpart  may 
only  be  made  to  a  former  spouse,  a 
separated  spouse,  or  the  representative 
of  a  former  or  separated  spouse. 

(b)  No  payment  under  this  subpart 
may  be  made  after  the  death  of  the 
former  spouse  or  separated  spouse. 

(c)  Upon  the  death  of  a  former  spouse 
or  separated  spouse  receiving  a  portion 
of  employee  retirement  benefits  under 
this  subpart,  the  former  spouse's  or 
separated  spouse's  share  will  revert  to 
the  retiree  unless  it  is  needed  to  comply 
with  another  qualifying  court  order 
awarding  benefits  to  a  living  former 
spouse  or  separated  spouse. 

9  841.912    UmitatkMis. 

(a)  In  honoring  and  complying  with  a 
court  order,  the  Associate  Director  will 
not  disrupt  the  scheduled  method  of 
accruing  retirement  beneHts  or  the 


normal  timing  for  making  such  payment, 
despite  the  existence  in  the  order  of  a 
special  schedule  of  accrual  or  payment 
of  amounts  due  the  former  spouse  or 
separated  spouse. 

(b)  Payments  from  employee 
retirement  benefits  under  this  subpart 
will  be  discontinued  whenever  the 
retiree's  annuity  payments  are 
suspended  or  terminated.  If  annuity 
payments  to  the  retiree  are  restored, 
payment  to  the  former  spouse  or 
separated  spouse  will  also  resume. 

(c)  Because  the  former  spouse  or 
separated  spouse  is  entitled  to  payments 
from  employee  retirement  benefits  only 
while  the  former  employee  or  Member  is 
living,  the  former  spouse  or  separated 
spouse  is  personally  hable  for  any 
payments  from  employee  retirement 
benefits  received  after  the  death  of  the 
retiree. 

S  841.913    Guidelines  on  Interpreting  court 


As  circumstances  require,  OPM  will 
publish  in  the  Federal  Register  a  notice 
of  the  guidelines  it  uses  in  interpreting 
court  orders. 

9841.914  Liability. 

OPM  is  not  liable  for  any  payment 
made  from  employee  retirement  benefits 
pursuant  to  a  court  order  if  such 
payment  is  made  in  accordance  with  the 
provisions  of  this  subpart. 

9841.915  Receipt  of  multiple  court  orders. 
Except  as  provided  in  9  841.909,  in  the 

event  that  OPM  received  two  or  more 
qualifying  court  orders — 

(a)  When  there  are  two  or  more 
former  spouses,  or  a  former  spouse  and 
a  separated  spouse,  the  court  orders  will 
be  honored  in  the  order  in  which  they 
were  issued  to  the  maximum  extent 
possible  under  section  8445(b)  of  title  5, 
United  States  Code,  and  9  841.905. 

(b)  When  there  are  two  or  more  court 
orders  relating  to  the  same  former 
spouse  or  separated  spouse,  the  one 
issued  last  will  be  honored. 

9841.916  Cost-of-living  adjustments. 

In  cases  when  the  court  order 
apportions  a  percentage  of  the  employee 
retirement  benefit,  the  Associate 
Director  will  initially  determine  the 
amount  of  proper  payment.  That  amount 
will  be  increased  by  future  cost-of-living 
increases  payable  to  the  retiree  unless 
the  court  order  directs  otherwise. 

Appendix  A  to  Subpart  I  of  Pail  841 — 

Guidelines  for  Interpreting  State  Court  Orders 
Dividing  Employee  Retirement  BeneHts 

These  guidelines  explain  the  interpretation 
which  the  Office  of  Personnel  Management 
(OPM)  will  place  on  terms  and  phrases 
frequently  used  in  dividing  benefits.  These 


guidelines  are  intended  not  only  for  the  use  of 
OPM.  but  also  for  the  legal  community  as  a 
whole,  with  the  hope  that  by  informing 
attorneys,  in  advance,  about  the  maruier  in 
which  OPM  will  interpret  terms  written  into 
court  orders,  the  resulting  orders  will  be  more 
carefully  drafted,  using  the  proper  language 
to  accomplish  the  aims  of  the  court. 

/.  Cost-of-living  and  Salary  Adjustments 

A.  Unless  the  court  directly  and 
unequivocally  orders  otherwise,  decrees 
which  divide  annuities  either  on  a  percentage 
basis  or  by  use  of  a  formula  will  be 
interpreted  as  subject  to  adjustment  for  cost- 
of-living  and  salary  adjustments  occurring 
after  the  issuance  of  the  decree. 

B.  On  the  other  hand,  decrees  which  award 
a  former  spouse  or  a  separated  spouse  a 
specific  dollar  amount  from  the  annuity  will 
be  interpreted  as  excluding  cost-of-living  and 
salary  adjustments  unless  the  court  expressly 
orders  their  inclusion. 

C.  Orders  which  contain  both  a  formula  or 
percentage  instruction  and  a  corresponding 
fixed  dollar  amount  will  be  interpreted  as 
including  the  fixed  amount  only  as  the  court's 
estimate  of  the  initial  amount  of  payment 
The  formula  or  percentage  instruction  will 
control  in  cases  where  conflicting 
instructions  appear. 

D.  A  formula  containing  an  instruction  to 
calculate  the  former  spouse's  or  separated 
spouse's  share  effective  at  the  time  of  divorce 
or  separation  will  not  be  interpreted  to 
prevent  cost-of-living  or  salary  adjustments. 
To  award  a  fixed  dollar  amount  based  on  the 
rate  of  annuity  which  would  have  l>een  paid 
if  retirement  occurred  at  the  date  of  divorce, 
the  decree  must  either  state  the  dollar 
amount  of  the  award  or  explain  with 
sufficient  clarity  that  salary  adjustments,  as 
well  as  service,  after  the  date  of  the  decree 
are  to  be  disregarded  in  computing  the  former 
spouse's  or  separated  spouse's  share. 

//.  Types  of  Annuity 

A.  Gross  annuity  will  be  interpreted  as  the 
amount  of  the  annuity  payable  after  any 
applicable  survivor  reduction  but  before  any 
other  deduction. 

B.  To  divide  an  annuity  before  any 
applicable  survivor  deduction  the  decree 
must  contain  language  to  the  effect  that  the 
division  is  to  be  made  on  the  self-only 
annuity,  the  life  rate  annuity,  or  the  annuity 
unreduced  for  survivor  benefit,  or  equivalent 
language.  A  division  of  "gross  annuity"  will 
not  accomplish  this  purpose. 

C.  Net  annuity  or  disposable  annuity  will 
be  interpreted  to  mean  net  annuity  as  defined 
in  9  S41.902. 

D.  Orders  which  fail  to  state  the  type  of 
annuity  which  they  are  dividing  will  be 
interpreted  as  dividing  gross  annuity  (defined 
above). 

///.  Calauiting  Time 

A.  The  smallest  unit  of  time  which  will  be 
used  in  computing  a  formula  in  a  decree  is  a 
month. 

1.  This  policy  is  based  on  the  provision  of 
section  B411(a)(l]  of  title  5.  United  States 
Code,  which  allows  credit  for  service  for 
years  or  twelfth  parts  thereof  Requests  to 
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calculate  saaUer  uaiU  of  line  will  not  be 
honored. 

Z.  Smaller  periods  of  time  stated  in  terms  of 
decimal  fractions  of  a  year  contained  in  a 
decree  will  he  limited  in  apphcadoB  to  simple 
mtmerical  operations  performed  using  the 
exfca  preciae  numtier .  Thiie  cakoletions  by 
the  Office  of  Penonnel  Manegenent  wiH  be 
BO  more  predae  than  yeeia  and  twelfth  parts. 
For  example,  the  shaT*  of  a  fonner  spewa 
awarded  a  portion  of  die  annuity  equal  to  V» 
of  the  fraction  whosa  oiuneratar  is  12.^63 
years  and  whose  denominator  is  the  total 
service  on  which  the  annuity  is  based  would 
be  computed  by  taking  H  of  the  quotient 
obtained  by  dividing  12.8(»  by  the  total 
service  measure  in  years  and  twelfth  parts. 

B.  The  term  "militafy  scnrtce"  will 
Seneraliy  be  interpreted  to  inetode  only 
periods  of  service  within  the  defieitioo  of 
Biiitary  service  conUined  in  section  8401(31] 
of  title  5,  United  States  Code.  i.e.,  active  duty 
military  service.  Qvilian  service  with  military 
organizations  will  not  be  included  as 
"Billhary  service,"  except  where  the 
•xchisioR  of  such  civilian  service  wooM  be 
manibstty  contrary  to  the  intent  of  the  court 


C.  When  a  decree  contains  e  formoia  for 
dividing  annuity  which  requires  computaten 
ei  service  and  unused  sick  leave  has  been 
used  in  the  annuity  computation  (i.e..  benefits 
under  Pert  645  of  this  chapter),  the  amount  of 
credit  attributable  to  the  unused  sick  leave 
will  be  computed  m  service  if  the  formula 
Instructs  the  use  of  "creditable  service"  (or 
other  phrase  using  "credit"  or  its  equivalent), 
but  wriU  exclode  the  tine  attoibetable  to 
unused  sick  leave  if  the  fanuila  is  based  on 
"years  of  service"  or  "total  service."  Credit 
for  unused  sick  leave  always  accrties  on  the 
dale  of  separation  for  immediate  retirement: 
it  is  never  apportioned  over  the  time  when 
earned. 

IV.  Distinguishing  Between  Divisiom  of 
Annuity  and  Refund  of  Contributioaa 

A.  Orders  which  are  unclear  about  whether 
they  are  dividing  an  anntrity  or  a  refand  of 
contributions  wrill  be  interpreted  as  dividii^ 
an  annuity. 

^  B.  Orders  using  "annuities,"  "pensions," 
"retirement  benefits."  or  similar  terms  wlH  be 
interpreted  as  dividing  an  armulty  and 
whatever  other  emptoyee  benefits  become 
payabte.  snch  as  refunds.  Orders  which 
divide  "contributions,"  "deductiona." 
"deposits."  "reUrentenI  accounts," 
"retirement  fund."  or  similar  terms  wiU  be 
limited  to  division  of  the  amount  which  the 
employee  has  paid  into  the  Civil  Service 
Retirement  Fund. 

Appendix  B  to  Subpart  I  of  Part  841— 
Guidelines  for  latefpieting  Stoto  Court  Orders 
Awardins  Survivor  Annuoity  Benefits  to 
Former  Spouses 

These  guidelines  explain  the  interpretation 
which  the  Office  of  l^rsoonei  Management 
(OPM)  will  place  on  terms  and  phrases 
ftwjtiemly  used  in  awarding  survivor 
benefits.  These  guidelines  are  intended  not 
only  for  the  use  of  OPM.  bet  also  for  the  legal 
commMniiy  as  a  wiiole.  «vttfa  the  hope  thet  by 
informing  anomeys.  in  advance,  about  tbe 
manner  in  which  OPM  will  interpcet  I 


writtea  tato  ooHrt  ordeta.  die  resultii^  orders 
will  be  more  caiefuUy  drafted.  ttsii«  the 
proper  iaoguage  to  accomplish  the  aims  of 
the  court 

/.  Umarahh  btterett  AmHiitiaa 

Two  types  of  potential  survivor  annuities 
may  be  provided  by  retiring  employees  to 
cover  fbfBsr  spouses.  Sections  8417  and  8445 
of  Utie  5,  United  States  Code,  pravidee  for 
"focner  sponse  annatties."  Sections  8420  and 

8444  of  title  S,  United  Stotcs  Code,  provide  for 
"insurable  interest  annuitiea."  These  are 
distinct  benefits,  each  with  its  own 
advantages. 

A.  OPM  will  enforce  State  court  orders  to 
provide  section  8417  reductions  or  section 

8445  enmtities.  These  annuities  are  less 
expensive  and  have  fewer  restrictions  than 
ineurabie  interest  annuities  but  the  former 
spoose's  iateieet  will  automatically  terminate 
upon  remarriage  before  ege  55.  To  provide  a 
section  8417  reduction  or  section  8445 
annuity,  the  order  must  use  terms  such  as 
"former  spouse  annuity,"  "section  8417 
reduction."  "aection  8445  annuity,"  or 
"sarvivor  annuity." 

E  OPM  will  not  enforce  State  court  orders 
to  provide  "insurable  Interest  annuities" 
under  section  »420  or  8444.  These  annuities 
may  only  be  elected  at  the  time  of  retirement 
by  a  retiriag  eoipioyee  who  is  not  retiring 
under  the  diaabtiity  provision  of  the  law  end 
who  is  in  good  health.  The  election  may  also 
be  eliauaatcd  to  provide  a  survivor  annuity 
for  a  spouse  acquired  after  retirement  The 
parties  might  seek  to  provide  this  type  of 
annuity  interest  if  the  non-employee  spouse 
expects  to  remarry  before  age  55.  if  the 
employee  expects  to  remarry  a  younger 
second  spouse  before  retirement,  or  if 
another  former  spouse  has  already  been 
awarded  a  section  8445  annuity.  However, 
the  State  court  «vill  have  to  provide  its  own 
remedy  if  the  employee  is  not  eligible  for  or 
does  not  auike  the  elcctioa.  OPM  will  not 
enforce  the  order.  Language  including  tbe 
words  "insurable  interest "  or  referring  to 
section  8420  or  8444  will  be  interpreted  as 
providing  for  this  type  of  survivor  benefit 

C.  In  orders  which  contain  internal 
contradictions  about  the  type  of  annuity,  such 
as  "faisursMe  Interest  annuity  under  section 
8445,"  tbe  section  reference  will  control. 

[PR  Doc.  86-29188  Filed  12-3(M8;  8:45  am] 
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5  CFR  Part  842 

Federal  Employeea  Retframant 
Syatam->Baalc  Annuity;  Covaraga 

AQBMCr:  Office  of  Personnel 

Management 

ACnoir  Interim  rale  with  request  for 

comments. 


r:  Tbe  Office  of  Personnel 
Management  (OPM)  m  issuing  interim 
rules  and  requesting  coamnents  on  the 
rules  governing  employee  coverage 
under  tbe  Federal  Employees' 
Retirement  Sgrstem  (FER8)  Act  of  188(1. 


These  regulations  art  necessary  to 
implement  the  Act.  They  will  identify 
those  employees  who  are  covered  by 
statute,  excltrded  by  statute,  and 
excluded  by  OPM. 

OATKt:  Interim  rules  effective  January  1, 
1987;  comments  must  be  received  on  or 
before  March  Z.  1967. 

AOOfKM:  Send  comments  to  Frank  D. 
Titus;  Director.  FERS  Implementation 
Task  Force;  Retirement  and  Insurance 
Group;  P.O.  Box  884.  Washington.  DC 
20044;  or  deliver  to  OPU.  Room  3311. 
1900E Street  NW.;  Washii«ton,  DC 

FON  MmvHm  MPOMMTioN  contact: 
Mary  Sugar,  (202)  832-6660. 

WfrniBKBtTUn  mFOHMATION:  The 
FERS  Act  of  1988,  Pub.  L  99-335,  created 
a  new  retirement  system  for  many 
Federal  employees.  Employees  who  are 
covered  by  FERS  will  be  covered  by  the 
basic  retirement  benefit,  social  security, 
and  the  thrift  savings  plan.  OPM  is 
responsible  for  administration  of  the 
basic  retirement  benefits.  Social  security 
benefits  are  administered  by  the  Social 
Security  AdmlBistratioit  Tbe  savings 
plan  is  administered  by  the  Federal 
Retirement  Thrift  Investinent  Board.  The 
basic  retirement  benefit  of  FERS 
becomes  effective  on  January  1, 1987.  To 
implement  the  basic  retirement 
provisions  on  time,  as  well  as  to  provide 
authoritative  information  about  FERS 
for  the  "open  season"  materials  for 
employees  who  can  elect  FERS  coverage 
in  1987,  OPM  will  be  publishing  a  series 
of  interim  regulations  in  the  near  future. 
This  regulation  on  employee  coverage  is 
one  of  the  first  in  this  series  and  is 
Subpart  A  of  Part  642— Basic  Annuity. 
The  remaining  subparts  of  Part  842  will 
address  other  basic  annuity 
requirements  including  eligibility, 
computation,  the  special  annuity 
supplement,  and  special  provisions  for 
certain  employees. 

Part  841  will  address  general 
administration  under  the  FERS  including 
normal  cost  computations  for  agency 
contributions.  Part  843  will  address 
survivor  and  lump-sum  benefits.  Part  844 
will  address  disabihty  benefits  and  Part 
846  will  address  elections  by  employees 
to  be  covered  under  FERS. 

Section  842.101  states  the  purpose  of 
this  regulation  which  is  to  identify  the 
employees  who  are  covered  by  statute, 
excluded  by  statute,  and  excliided  by 
OPM. 

Section  842.102  provides  the 
deTinitions  applicable  to  this  subpart. 
The  definitions  of  "employee"  and 
"Member"  are  those  contained  in 
section  8401  of  title  5,  United  Stales 
Code.  They  are  included  for  the 
convenience  of  the  reader.  It  should  be 
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noted  that  employees  of  the  Postal 
Service  and  the  Postal  Rate  Commission 
are  included  by  an  amendment  in 
section  306  of  the  FERS  Act  to  title  39, 
United  States  Code. 

Section  842.103  states  the  general 
rules  for  coverage  under  FERS.  First,  one 
must  meet  the  definition  of  employee  or 
Member,  or  speciHcally  be  covered  by 
another  provision  of  law.  Second, 
because  social  security  coverage  is  a 
major  part  of  the  FERS  benefit  package, 
one  must  be  covered  by  social  security. 
Third,  employee  deductions  must  be 
withheld  from  pay  and  the  agency 
contributions  must  be  made.  Fourth, 
employees  must  be  paid  based  on  units 
of  time.  This  provision  is  necessary  to 
determine  how  much  service  an 
employee  has.  it  has  the  impact  of 
excluding  piece  workers  who  do  not 
have  a  pre-established  work  schedule. 
(These  individuals  are  currently 
excluded  under  the  Civil  Service 
Retirement  System  (CSRS)  regulations 
in  Part  831  of  this  chapter.] 

Section  842.104  states  the  basic  rules 
for  variations  and  exceptions  to 
automatic  coverage  under  FERS.  In 
enacting  FERS.  Congress  essentially 
provided  that  all  employees  who  have 
entitlement  to  a  benefit  under  CSRS  (i.e.. 
5  years  of  civilian  service)  have  a  choice 
of  whether  to  stay  under  CSRS  or  to 
elect  FERS  coverage  during  the  open 
season  from  July  1  through  December  31, 
1987.  Employees  now  covered  by  CSRS 
interim  provisions  (with  1.3%  retirement 
deductions  and  social  security 
deductions)  who  have,  as  of  December 
31, 1986,  less  than  5  years  of  creditable 
civilian  service  and  thus  no  entitlement 
to  a  CSRS  benefit  will  be  automatically 
covered  by  FERS.  (Creditable  civilian 
service  includes  service  for  which  no 
retirement  deductions  were  withheld 
and  service  for  which  deductions  were 
refunded.) 

Paragraph  (a)  of  this  section 
addresses  reemployment  under  FERS. 
The  annuity  of  a  FERS  retiree  stops 
upon  reemployment.  He  or  she  is  then 
covered  by  FERS  while  reemployed 
unless  reemployment  is  as  a  justice  or 
judge  (as  defined  in  28  U.S.C.  451)  or  is 
as  an  employee  subject  to  another 
retirement  system  for  Federal 
employees.  When  the  period  of 
reemployment  ends,  the  annuity  will  be 
recomputed.  Future  regulations  will 
cover  reemployment  in  more  detail. 

Paragraph  (b)  of  this  section 
addresses  employees  with  5  or  more 
years  of  service  as  of  December  31, 1986, 
who  are  covered  by  CSRS  and  social 
security. 

Paragraph  (c)  of  this  section  states  the 
options  provided  by  law  for  employees 
who  are  rehired  after  January  1, 1987.  It 


parallels  the  rule  described  above  that 
permits  individuals  who  complete  5 
years  of  creditable  civilian  service, 
some  of  which  was  covered  by  CSRS  or 
Foreign  Service  deductions,  and  who 
then  are  employed  in  a  position  covered 
by  CSRS  and  FERS  to  have  a  choice  of 
CSRS  coverage  offset  by  social  security 
benefits  or  FERS. 

Paragraph  (d)  of  this  section  pertains 
to  the  opportunity  of  certain  high-level 
officials  to  elect  FERS  coverage. 

Paragraph  (e)  of  this  section 
addresses  employees  covered  only  by 
CSRS  who  may  elect  FERS.  Agencies 
should  note  that  the  5-year  rule  cited 
above  does  not  apply  to  employees  who 
are  under  "regular"  CSRS  deductions 
(normally  7%).  An  employee  who  was 
hired  before  1984  who  has  only  CSRS 
coverage  remains  covered  only  by 
CSRS,  regardless  of  length  of  service, 
unless  he/she  elects  FERS. 

Paragraph  (f)  specifies  that  employees 
who  have  5  or  more  years  of  creditable 
civilian  service  even  though  none  of  this 
service  was  covered  by  CSRS 
deductions  or  it  was  not  covered  by 
deductions  on  December  31, 1986,  are 
not  covered  by  FERS  unless  they  elect 
this  coverage.  If  FERS  coverage  is  not 
elected,  the  employee  remains  under 
only  social  security  coverage. 

Section  842.105  contains  the 
regulatory  exclusions  under  OPNTs 
discretionary  authority  to  exclude 
temporary  and  intermittent  employees. 
Under  this  authority,  0PM  is  excluding 
employees  who  are  serving  under 
appointments  limited  to  1  year  or  less, 
and  intermittent  employees  unless  they 
are  serving  under  career  or  career 
conditional  appointments. 

However,  when  final  regulations  are 
published.  0PM  intends  to  extend 
coverage  to  employees  serving  under 
temporary  appointments  limited  to  1 
year  or  less,  provided  they  have  1  year 
of  current  continuous  service  in  the 
same  agency.  Those  with  1  year  of 
current  continuous  service  in  the  same 
agency  would  be  able  to  acquire 
retirement  coverage  after  the  first  year 
of  current  continuous  service.  We  are 
not  extending  coverage  to  such 
"temporary"  employees  at  this  time 
because  such  a  change  could  possibly 
have  a  significant  impact  on  agencies 
and  it  is  not  necessary  to  implement  this 
aspect  of  FERS  on  January  1.  However, 
for  the  reasons  stated  below,  we  believe 
that  FERS  coverage  should  be  extended 
to  this  new  class  of  employees  when  the 
final  rules  are  published.  Consequently, 
we  are  requesting  comments  on  the 
intended  extension  of  coverage  at  this 
time. 

Unlike  CSRS,  two  of  the  three 
components  of  the  FERS  benefit,  (social 


security  and  employee  savings  and 
matching  Government  contributions), 
are  completely  portable — they  go  with 
the  employee  to  any  employer.  The 
basic  benefit,  while  not  fully  portable, 
provides  deferred  benefits  as  eariy  as 
age  55  with  10  years  of  service, 
disability  and  death  benefits  after  only 
18  months  of  service,  and  requires  a 
very  nominal  employee  contribution. 
Although  FERS  allows  deposits  for 
service  performed  before  1989,  FERS 
will  not  allow  employees  to  gain  credit 
for  non-covered  employment  occurring 
after  1988- 

OPM  believes  the  portability  of  FERS 
benefits,  combined  with  the  absence  of 
any  mechanism  for  obtaining  credit  for 
non-covered  employment,  makes  FERS 
coverage  appropriate  for  certain 
positions  traditionally  excluded  from 
CSRS  by  regulation.  Important  disability 
protection  will  be  provided  under  FERS 
in  instances  where  the  CSRS  would 
have  provided  none  had  it  covered  the 
positions.  In  instances  where  an 
individual's  employment  is  truly  short 
term,  overall  Government  costs  will  be 
minimized  by  the  5-year  vesting 
requirement  for  retirement  benefits 
other  than  death  and  disability  and  the 
2-  to  3-year  vesting  requirement  for  the 
automatic  1  percent  Government 
contribution  to  a  FERS  employee's 
savings  account. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Under  5  U.S.C.  553  (b)(3)(B)  and  (d)(3), 
I  find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  making  these 
regulations  effective  in  less  than  30 
days.  FERS  is  effective  January  1. 1987. 
The  volume  of  regulations  necessary  to 
implement  the  entire  new  retirement 
system  and  the  need  to  have  those 
regulations  well  in  advance  of  the 
statutory  effective  date  so  that 
employees  who  will  be  covered  by  the 
system  on  January  1  can  be  accurately 
identified  and  all  necessary 
preparations  that  are  vital  to  the  smooth 
operation  of  this  new  retirement  system 
can  be  done. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(b] 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
retirement  coverage  of  Federal 
employees. 


^^  ! 
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List  of  Subjects  in  5  CFR  Part  842 

Administrative  practice  and 
procedure,  Claims,  Disability  benefits. 
Firefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers, 
Pensions,  Retirement. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer,  j 

Director. 

Accordingly,  OPM  is  amending  Title  5 
of  the  Code  of  Federal  Regulations  to 
^d  Part  842  to  read  as  follows: 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
j  ANNUITY 

Sul>p«1  A— Coverage 

842.101  Purpose. 

842.102  Defmitions. 

842.103  General. 

842.104  Exceptions  and  options. 

842.105  Regulatory  exclusions. 

Subpart  A— Coverage 

Authority:  5  U.S.C.  8481;  Section  842.106 
also  issued  under  5  U.S.C.  8402(c)(1). 

§842.101     Purpose. 

This  subpart  restates  the  statutory 
provisions  on  coverage  under  the 
Federal  Employees  Retirement  System 
(FERS)  and  contains  regulatory 
exclusions. 

§842.102    DeflnWons. 

In  this  subpart — 

"CSRS"  means  the  Civil  Service 
Retirement  System  as  described  in 
subchapter  III  of  chapter  83  of  title  5, 
United  States  Code; 

"Employee"  means  the  following 
individuals  listed  in  5  U.S.C.  8401(11) 
whose  service  is  employment  for  the 
purposes  of  title  II  of  the  Social  Security 
Act  and  chapter  21  of  the  Internal 
Revenue  Code  of  1954: 

(a)  An  employee  as  defined  by  5 
U.S.C.  2105: 

(b)  A  U.S.  Commissioner  whose  total 
pay  for  services  performed  as 
Commissioner  is  not  less  than  $3,000  in 
each  of  the  last  three  consecutive 
calendar  years  ending  after  December 
31, 1954: 

(c)  An  individual  employed  by  a 
county  committee  established  under  16 
U.S.C.  590h(b): 

(d)  An  individual  employed  by 
Gallaudet  College; 

(e)  An  individual  appointed  to  a 
position  on  the  office  staff  of  a  former 
President  under  section  1(b)  of  the  "Act 
of  August  25, 1958  "  (72  Stat  838); 

(f)  An  alien  (1)  who  was  previously 
employed  by  the  Government;  (2)  who  is 


employed  full  time  by  a  foreign 
government  to  protect  or  further  the 
interests  of  the  United  States  during  an 
interruption  of  diplomatic  or  consular 
relations;  and  (3)  for  whose  services 
reimbursement  is  made  to  the  foreign 
government  by  the  United  States: 

(g)  A  Congressional  employee  as 
defined  in  5  U.S.C.  2107,  including  a 
temporary  Congressional  employee  and 
an  employee  of  the  Congressional 
Budget  Office;  and 

(h)  The  following  individuals  are 
excluded  from  the  defmition  of 
"employee"  in  5  U.S.C.  8401  (11): 

(1)  A  justice  or  judge  of  the  United 
States  as  defined  by  28  U.S.C.  451; 

(2)  A  temporary  employee  of  the 
Administrative  Office  of  the  United 
States  Courts  or  of  a  court  named  by  28 
U.S.C.  610; 

(3)  A  construction  employee  or  other 
temporary,  part-time,  or  intermittent 
employee  of  the  Tennessee  Valley 
Authority; 

(4)  A  student  employee  as  defined  by 
5  U.S.C.  5351: 

(5)  Teachers  in  dependents'  schools  of 
the  Department  of  Defense  in  overseas 
areas,  notwithstanding  the  nature  of  any 
employment  during  a  recess  period 
between  two  school  years; 

(6)  An  individual  subject  to  another 
retirement  system  for  CJovemment 
employees  (other  than  an  employee  of 
the  United  States  Park  Police,  or  the 
United  States  Secret  Service)  any  of 
whose  civilian  employment  after 
December  31, 1983.  is  employment 
subject  to  social  security;  and 

(7)  An  individual  excluded  by  OPM 
regulation  in  Section  842.105. 

"FERS"  means  the  Federal  Employees 
Retirement  System  as  described  in 
chapter  84  of  title  5,  United  States  Code. 

"Member"  has  the  same  meaning 
provided  in  5  U.S.C.  2106,  except  that 
the  term  does  not  include  an  individual 
who  irrevocably  elects,  by  written 
notice  to  the  official  by  whom  such 
individual  is  paid,  not  to  participate  in 
FERS. 

"OPM"  means  the  Office  of  Personnel 
Management. 

"Social  security"  means  coverage 
under  the  Old  Age,  Survivors,  and 
Disability  Insurance  (OASDI)  programs 
of  the  Social  Security  Act. 

9842.103    Qymal. 

To  be  covered  under  FERS,  an 
individual  must 

(a)  Be  an  employee.  Member,  or 
specifically  covered  by  another 
provision  of  law; 

(b)  Be  covered  by  social  security; 

(c)  Have  retirement  deductions 
withheld  from  pay  and  have  agency 
contributions  made;  and 


(d)  Be  paid  based  on  units  of  time. 
Except  as  provided  in  Section  842.104 
and  as  excluded  by  Section  842.105,  an 
employee  or  Member  is  covered  by 
FERS. 

§842.104    ExceptkHisandoptkMW. 

(a)  A  FERS  retiree  who  is  reemployed 
is  covered  by  FERS  unless  the 
reemployment  service  is  as  a  justice  or 
judge  of  the  United  States  (as  defined  by 
28  U.S.C.  451)  or  as  an  employee  subject 
to  another  retirement  system  for  Federal 
employees. 

(b)  An  employee  who  is  covered  by 
CSRS  and  social  security  and  who  has  5 
or  more  years  of  creditable  civilian 
service  imder  CSRS  rules  as  of 
December  31, 1986,  is  subject  to  FERS 
only  after  electing  FERS  coverage. 

(c)  An  employee  who  is  covered  by 
CSRS  and  social  seciuity  and  who 
completes  5  or  more  years  of  creditable 
civilian  service  under  CSRS  rules  at  the 
time  of  his  or  her  last  separation,  and 
had  some  service  covered  by  CSRS  or 
the  Foreign  Service  System,  is  subject  to 
FERS  only  after  electing  FERS  coverage. 

(d)  An  individual  who  has  served 
continuously  (i.e.,  without  a  break  in 
service  of  more  than  365  days)  since 
December  31, 1983,  in  one  or  more  of  the 
following  positions  is  subject  to  FERS 
only  after  electing  FERS  coverage. 

(1)  The  Vice  President; 

(2)  A  Member  of  Congress; 

(3)  A  non-SES  appointee  to  a  position 
listed  in  5  U.S.C.  5312  through  5317; 

(4)  A  Senior  Executive  Service  or 
Senior  Foreign  Service  noncareer 
appointee;  or 

(5)  An  individual  appointed  by  the 
President  (or  his  designee)  or  the  Vice 
President  under  section  105(a)(1),  107 
(a)(1),  or  (b)(1)  of  title  3,  United  States 
Code,  to  a  position  for  which  the 
maximum  rate  of  basic  pay  is  at  or 
above  the  rate  for  Level  V  of  the 
Executive  Schedule. 

(e)  An  employee  who  is  covered  only 
by  CSRS  is  subject  to  FERS  coverage 
only  after  electing  FERS  coverage. 

(f)  An  employee  who  has  5  or  more 
years  of  creditable  civilian  service 
under  CSRS  rules  as  of  December  31, 
1986,  even  though  none  of  this  service 
was  covered  by  CSRS  deductions  or  it 
was  not  covered  by  deductions  on 
December  31. 1986.  is  subject  to  FERS 
only  after  electing  FERS  coverage. 

§  842.105    Regulatory  exclusions. 

(a)  OPM  is  authorized  in  5  U.S.C. 
8402(c)(1)  to  "exclude  from  the  operation 
of  this  chapter  an  employee  or  group  of 
employees  in  or  under  an  Executive 
agency,  the  United  States  Postal  Service, 
or  the  Postal  Rate  Commission,  whose 
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employment  is  temporary  or 
intermittent,  except,  an  employee  whose 
employment  is  part-time  career 
employment  (as  deHned  in  section 
3401(2))."  Therefore,  under  this 
authority.  OPM  is  excluding  the 
following: 

(1)  Employees  serving  under 
appointments  hmited  to  1  year  or  less; 
and 

(2)  Intermittent  employees  serving 
tBider  other  than  career  or  career 
conditional  appointments. 

(b)  When  an  employee  who  is  covered 
by  FERS  moves  to  a  position  listed  in 
paragraph  (a)  of  this  section  without  a 
break  in  service  or  after  a  separation  of 
3  days  or  less,  his  or  her  FERS  coverage 
will  continue. 

(FR  Ooc.  86-29224  Filed  12-30-8S:  8:45  ami 
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DEPARTMEHT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart436 

(Docket  No.  M11S1 

Tobacco  (Guaranteed  Production  Plan) 
Crop  Insuranca  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Tobacco  (Guaranteed 
Profiuction  Plan)  Crop  Insurance 
Regulations  (7  CFR  Part  438).  effective 
for  the  1987  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  to:  (1) 
Change  the  method  of  calculating  the 
insured's  share  of  an  indemnity  on  crops 
transferred  before  harvest;  (2)  provide 
for  insurance  coverage  by  type;  (3) 
extend  the  end  of  the  insurance  period 
for  certain  types  of  tobacco;  (4)  change 
the  method  of  calculating  total 
production  to  count  (5)  provide  for  use 
of  a  proportional  value  on  damaged 
tobacco  in  adjusting  for  quality  without 
determination  of  a  price  focton  (8)  add  a 
definition  for  "Average  value  per 
pound";  and  (7)  redefine  the  "Market 
price"  definition.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act.  as 
amended. 

EFFECTIVE  DATE:  December  31, 1986. 
FOR  FURTNCR  INPORMATMN  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250, 
telephone  (202)  447-3325. 


SUPPLEMSNTAHY  information:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  July 
1,1991. 

E.  Ray  Fosse.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  aimual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  goverrunents.  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  ia  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quahty  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  em 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Our  current  policy  and  loss 
adjustment  procedure  provides  that  any 
appraised  production  damaged  by 
insurable  causes  can  be  adjusted  for 
quality.  This  adjustment  is  determined 
through  the  adjuster's  estimation  of  the 
proportional  value  of  the  damaged 
tobacco  to  the  value  of  undamaged 
tobacco. 

Once  the  proportional  relationship  is 
established,  conversion  to  a  price  for 
comparison  to  the  price  of  undamaged 
tobacco  is  required.  The  prices  are  then 
adjusted  to  appraised  production  to 
count  through  the  automated  indemnity 
calculation  process  using  the  price 
factor  determined  from  the  prices.  A 
major  reason  for  this  complex  process  is 
to  assure  the  mathematical  accuracy  of 


the  price  factor  by  removing  the 
calculation  from  the  adjuster's 
responsibility. 

To  simplify  this  process.  FCIC  has 
determined  that  the  proportional 
relationship  will  be  used  without  the 
determination  of  a  price  factor.  Under 
this  approach,  the  adjuster  will  continue 
to  establish  the  appraised  production 
(gross  pounds)  of  unharvested 
marketable  tobacco  without  regard  to 
quality.  The  proportional  value  of  the 
unharvested  marketable  tobacco,  as  a 
percentage  of  the  value  of  undamaged 
unharvested  tobacco,  is  then 
determined.  This  percentage  (not  to 
exceed  100  percent)  is  multiplied  by  the 
appraised  production.  The  result  will  be 
appraised  production  to  count  against 
the  production  guarantee. 

The  advantages  to  this  approach  are: 

1.  The  insured  knows  the  final  amount 
of  appraised  production  to  count  when 
the  claim  is  completed. 

2.  The  quality  adjustment  process  is 
easier  to  understand  because  it  is  no 
longer  necessary  to  establish  a  price  for 
unharvested  tobacco  (in  an  uncured 
condition)  using  a  pricing  system  for 
harvested  tobacco  (in  a  cured  or  semi- 
cured  condition). 

3.  Automated  claims  processing  is 
simplified  with  the  elimination  of  the 
adjustment  for  quality  for  appraised 
production  from  the  computer  system. 

4.  Claims  preparation  is  simplified 
because  fewer  entries  are  required  on 
the  claim. 

All  quality  of  appraised  production 
will  be  determined  in  accordance  with 
this  procedure. 

Other  than  minor  changes  in  language 
and  format,  the  other  principal  changes 
in  the  Tobacco  (Guaranteed  Production 
Plan)  policy  are: 

1.  Section  2 — Revise  to  allow 
insurance  coverage  by  types  of  tobacco 
thereby  permitting  insureds  to  produce 
other  types  of  tobacco  which  they  may 
not  wish  to  insure.  The  different  types  of 
tobacco  are  sufficiently  distinguished  to 
prevent  production  crossover. 

Add  a  clause  to  change  the  method  of 
calculating  the  insured's  share  of  an 
indemnity  on  crops  transferred  before 
harvest.  This  limits  indemnities  to  the 
insurable  interest  at  the  time  of  loss. 

2.  Section  4b — Remove.  The  reduction 
in  production  guarantee  provision  for 
unharvested  acreage  is  contained  in 
section  9.e.(3)(c). 

3.  Section  7 — Change  the  end  of  the 
insurance  period  date  for  certain  types 
of  tobacco. 

4.  Section  9 — Change  the  method  of 
calculating  total  production  to  count  by 
using  an  average  value  for  the  entire 
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unit  as  opposed  to  separate  loads  or 
sales. 

5.  Section  17— Add  a  definition  for 
"Average  value  per  pound"  to  clarify  its 
use  in  Section  9.  Delete  (l)(b)  and  (2){a). 
and  redesignate  the  remaining 
subsections  accordingly.  Amend  the 
"Market  price"  definition  to  permit  the 
the  use  of  the  "average  price  support" 
for  specific  types  of  tobacco  and  an 
alternate  "season  average  price"  when  a 
price  support  is  not  in  effect.  The  use  of 
the  "average  price  support"  was  the 
basis  on  which  these  types  of  tobacco 
were  adjusted  under  the  previous  dollar 
plan  of  insurance.  Its  continued  use  will 
provide  for  an  accurate  and  more  easily 
administered  loss  adjustment  procedure. 

On  Monday,  October  20, 1986,  FCIC 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  at  51 
FR  37186,  proposing  to  revise  and 
reissue  the  Tobacco  (Guaranteed 
Production  Plan)  Crop  Insurance 
Regulations,  effective  for  the  1987  and 
succeeding  crop  years  to  include  the 
changes  outlined  above. 

The  pubhc  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule.  One 
comment  was  received  from  the 
National  Association  of  Crop  Insurance 
Agents  (NACIA)  which,  while  not 
directly  addressing  the  proposed 
amendments  to  the  tobacco  crop 
insurance  policy,  did  request 
reconsideration  of  unit  guidelines  for 
tobacco  because  NACIA  feels  that  the 
unit  guidelines,  as  presently  constituted 
in  7  CFR  Part  436,  impose  a  unique 
hardship  on  landlords. 

NACIA  advises  that  differences  may 
arise  between  a  landlord's  insurable 
unit  and  the  insurable  unit  of  a  tenant 
under  the  present  unit  guidelines  which 
require  that  all  of  the  tobacco  acreage 
for  an  insured  identified  by  a  single  farm 
ASCS  number  be  included  in  a  single 
unit.  Since  ASCS  farm  numbers  are 
constituted  by  operator,  a  farm  owned 
by  one  landlord  may  have  several 
insured  tenants,  each  with  a  single  unit 
while  the  landlord  must  be  insured  on  a 
single  unit.  Since  there  is  a  perceived 
advantage  to  having  a  large  number  of 
small  units  for  loss  adjustment  purposes, 
NACIA  argues  that  the  landlords  are 
effectively  discriminated  against. 

The  present  method  of  unit 
determination  under  this  tobacco  policy 
was  adopted  after  high  loss  ratios  were 
experienced  during  the  70's  and  80'8. 
Field  hearings  on  unit  division  were  held 
during  1985  and  the  Corporation  is 
presently  studying  the  entire  unit 
division  question  from  a  policy  as  well 
as  an  actuarial  position.  The 
Corporation  does  not  believe  that 
enough  information  has  been  provided 


the  Corporation  to  make  the  change 
requested  by  NACIA  at  this  time  and 
only  in  this  policy.  This  is  especially 
true  since  this  change  was  not  in  the 
proposed  rule  and  has  not  had  the 
benefit  of  public  notice  and  comment. 

Although  the  claim  is  made  that  the 
requested  change  would  be  for  the 
benefit  of  the  insured  and  therefore  does 
not  require  notice  and  comment,  the 
Corporation  notes  that  the  change  could 
lead  to  adverse  loss  experience  which 
does  affect  the  insured  directly  in  the 
maimer  of  premium  increase.  The 
change  coidd  also  adversely  affect  the 
loss  experience  of  the  reinsured 
companies.  The  Corporation  has 
therefore  determined  to  leave  the  unit 
division  rules  in  the  guaranteed  tobacco 
policy  as  they  were  for  the  1986  crop 
year. 

In  reviewing  these  regulations,  FCIC 
has  determined  that  two  types  of 
tobacco  grown  in  Ohio  were 
inadvertently  omitted  from  the  list  of 
insurable  tobacco  types  in  Section  2  of 
the  Policy.  These  are  Types  42  and  44 
Cigar  Filler  tobacco.  These  tobacco 
types  are  included  in  the  regulations 
outlined  below. 

With  the  addition  of  Types  42  and  44 
to  the  list  of  insurable  tobacco  types,  the 
proposed  regulations,  as  published  at  51 
FR  37186.  are  hereby  adopted  as  final. 

Since  the  policy  provisions  contained 
in  7  CFR  Part  436  must  be  filed  by 
December  31, 1986,  to  be  effective  for 
the  1987  crop  year,  good  cause  exists  for 
making  this  rule  effective  December  31, 
1986. 

list  of  Subjects  in  7  CFR  Part  436 

Crop  insurance.  Tobacco  (Guaranteed 
Production  Plan). 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  the  Tobacco 
(Guaranteed  Production  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  436), 
effective  for  tfie  1987  and  succeeding 
crop  years,  to  read  as  follows: 

PART  43»-TOBACCO  (GUARANTEED 
PRODUCTION  PLAN)  CROP 
INSURANCE  REGULATIONS 

Sut>part— RsgutotkNis  for  th«  1987  and 
Succeeding  Crop  Years 

436.1  Availability  of  the  guaranteed  plan  of 
tobacco  crop  insurance. 

436.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

436.3  OMB  control  numbers. 


Sec. 

436.4  Creditors. 

436.5  Good  faith  reliance  on 
misrepresentation. 

436.6  The  contract. 

436.7  The  application  and  policy. 
Authority:  Sees.  SOS.  51&  Pub  L  75-430.  52 

StaL  73.  77.  as  amended  (7  U.S.C  1506, 1516). 

9436.1    AvattabHty  Of  the  guaranteed  plan 
of  tobacco  crop  kisurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  tobacco  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act.  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  fivm  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

$436.2    Prsmtum  rates,  production 
guarantees,  coverage  Isvels,  and  prices  at 
wMd)  Indemnmee  shal  be  eon^Nited. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
tobacco  which  will  be  included  in  the 
actuarial  table  on  file  in  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  &x)m 
among  those  levels  and  prices  set  by  the 
actuarial  table  for  the  crop  year. 

$436.3    OMB  control  number*. 

OMB  control  numbers  are  contained 
in  Subpart  H  of  Part  400.  Title  7  CFR. 

$436.4    CredNors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

$436.S    Good  faith  reMance  on 

Notwithstanding  any  other  provision 
of  the  tobacco  insurance  contract, 
whenever 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation: 

(1)  Is  indebted  to  the  Corporation  for 
additional  premiums;  or 

(2)  Has  suffered  a  loss  to  a  crop  which 
is  not  insured  or  for  whicl  the  insured  is 
not  entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
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insured  person  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  coniplied  with  or 
waived:  and 

(b)  The  Board  of  Directore  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100,000.00, 
finds  that 

(1)  An  agent  or  employee  of  the 
Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice; 

(2]  Said  insured  relied  thereon  in  good 
faith;  and 

(3)  To  require  the  payment  of  the 
additional  premiums  or  to  deny  such 
insured's  entitlement  to  the  indemnity 
would  not  be  fair  and  equitable,  such 
insured  shall  be  granted  relief  the  same 
as  if  otherwise  entitled  thereto.  Requests 
for  relief  under  this  section  must  be 
submitted  to  the  Corporation  in  writing. 

9436.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  tobacco  crop  as 
provided  m  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Changes  made  in  the  contract  shall  not 
affect  its  continuity  &om  year  to  year. 
The  forms  referred  to  in  the  contract  are 
available  at  the  applicable  service 
offices. 

S  436.7    The  eppHcetlen  and  poley. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  tobacco  crop  as 
landlord,  owner-operator,  or  tenant  if 
the  person  wishes  to  participate  in  the 
program.  The  application  shall  be 
submitted  to  the  Corporation  at  the 
service  office  on  or  before  the 
applicable  sales  closing  date  on  file  in 
the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  sales  closing 
date  for  submitting  applications  in  any 
coimty,  by  placing  the  extended  date  on 
file  in  the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the 
extended  period.  However,  if  adverse 
conditions  should  develop  during  such 


period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  witli  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1967  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a 
tobacco  contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  appUcation  for  the  1987  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
40a37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Tobacco 
(Guaranteed  Production  Plan)  Insurance 
Policy  for  the  1967  and  succeeding  crop 
years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Fadanl  Crap  Inwirsno  Coipontkm 

Guaranteed  Production  Plan  of  Tobacco- 
Crop  Insurance  Policy 

fThit  is  a  continuous  contract  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  wiU 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  ihown  on  the  accepted 
Application  and  "we."  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire: 

(3)  Insects: 

(4)  Plant  disease: 

(5)  Wildlife: 

(6)  Earthquake; 

(7)  Volcanic  eruption:  or 

(8}  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting: 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  subsection 
9.e.(7). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  by  you,  any  member  of  your 
household,  your  tenants,  or  employees: 

(2)  The  failure  to  follow  recognized  good 
tobacco  farming  practices: 

(3)  The  failure  or  breakdown  of  irrigation 
equipment  or  facilities; 

(4)  The  failure  to  follow  recognized  good 
tobacco  irrigation  practices: 

(5)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project:  or 


(6)  Any  canse  not  specifitdin  subsection 
l.a.  a*  an  insured  loss. 
2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  any  of  the 
following  tobacco  types  which  you  elect 
which  are  grown  on  insured  acreage  and  for 
which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table: 

Flae  Cured 

TypellA 
TypellB 
Type  12 
Type  13 
Type  14        — 

Fire  Cured 

Type  21 
Type  22 
Type  23 

Burley 
Type  31 

Marylaad 

Type  32 

Dark  Air 

Type  35 
Type  36 
Type  37 

O^or  Filler 

Type  41 
TVpe42 
Type  44 

Cigar  Binder 

Type  51 
Type  52 
Type  54 
Type  55 

Cigar  Wrapper 
Type  61 

b.  The  acreage  insured  for  each  crop  year 
will  be  tobacco  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect. 

c.  The  insured  share  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  tobacco  at  the  time  of  planting. 
However,  only  for  the  purpose  of  determining 
the  amount  of  indemnity,  your  share  will  not 
exceed  your  share  on  the  eariier  of: 

fl)  The  time  of  loss;  or 

(2)  The  beginning  of  harvest 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  fanning  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established: 

(2)  On  which  the  tobacco  was  destroyed 
for  the  purpose  of  conforming  with  any  other 
program  administered  by  the  United  Slates 
Department  of  Agriculture: 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  tobacco,  and  such  acreage  is  not 
replanted; 

(4)  biitiaDy  planted  after  the  final  planting 
date  set  by  the  actuarial  table  unless  you 
agree,  in  writing,  on  our  form  to  coverage 
reduction: 
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(5)  Planted  to  tobacco  of  a  discount  variety 
ender  the  provisions  of  (he  tobacco  price 
I    «»rpporT  program: 

W  PIotT^  to  a  type  or  varfely  of  tobacco 
nrA  ettabthh^d  as  adapted  fo  the  area  or 
excluded  by  fhe  actuartaJ  faWe; 

[7J  Designated  as  uninsurahfe  by  (he 
acfoectal  iaHAe:  or 

{8f  Pfanferf  for  experfmentaf  purposes. 

«  ff  mtranmce  rs  provtded  for  an  irrigated 
practice,  yon  most  report  as  tnrtgafed  only  the 
acreage  far  wfirch  yoo  have  adeqaete 
facilitres  «td  water,  at  fhe  ttme  of  planting,  to 
carry  oaf  g  good  tobacro  irrigation  pcacTtce. 

f.  We  may  fimH  the  insured  ocrea^  fo  any 
acreagv  hmifafiun  esrabNsfieil  ccndicrany  Act 
of^Ceegew,  if  %•«  advise  ytm  of  the  Ihnit 
pffer  (O'pniifhig, 

J.  Report  of  acreage,  share,  and  practtce. 

TOW  iiioaf  fe^srf  ow  utir  furin: 

a.  All  the  acreage  of  hisnrebFe  types  of 
lobaeee  in  rtie  touttty  at  whfefr  you  fttave  a 
share; 

l>.  The  pracWcer  and 

c  Tear  sfnreon  thedfffe  of  pfanthig. 

Te»»  ifMSf  (fesjfnate  sepaiateiy  any  acreage 
inaf  IS  fiCT  rnwireWe.  too  most  report  if  trou 
de  iwf  nave  a  srwre  in  any  tabaccs  planted  in 
tiw UMMiiy.  tftn  fepuff  emf  be subiiifffed 
annually  on  or  before  the  reporting  date 
eslablMMj  by  (he  acfcwriaf  taMe.  AFf 
indsiMiMes  may  be  ditttniktetS  an  Ae  basis 
of  informs  New  ynu  sobitiit  on  thn  repovr. 

report li^l  4aHf.  we  may  efecT  to  deteimiiie.  by 
Bail,  (^  taaaferf  acreage,  skare,  and  praetfce 
orwemsy  Any  RaWfrty  on  airy  mrt  Any 
repart  anemf  cw  oy  yov  May  be  revised  only 
upon  o*r  approval. 

♦  f^daefian  guarafrfees,  cowrafe,  ieveie, 
production,  and  prices  for  eomputtmi 

a.  The  production  guarantees,  oil  wage 
levels,  ana  pnces  for  oonpafn^  iMnfninities 
are  contained  irt  the  actuarial  taMp. 

R,  %>0vefage  wwet  2  win  apply  ff  jroti  ootKA 
elect  a  coverage  lev«f. 

c.  You  may  change  the  coverage  levef  amf 
price  ^setten  ott  or  before  the  saifes  cfosing 
date  for  submitting  applications  for  the  crop 
year  as  established  by  the  actuarial  table. 

d.  You  must  furnish  a  report  of  production 
to  as  for  the  previous  crop  y«af  prior  to  the 
sates  dosing  date  for  the  subsequent  crop 
year  as  eslablrshed  by  the  actnarial  table.  If 
ye«  d»  aoi  provide  the  w^atirri  iiiriliiiliaM 
report,  tve  wW  assign  a  yieW  for  (he  oop 
year  for  which  the  report  is  not  fimlsbed. 
The  pcodbctiaa  report  er  aaaigna^  yieU  Witt 
be  used  to  compute  your  productiea  hMory 

■"•  "'*  p^ipuuiy  tn  ULiLiuIullllg  yoUi  gUaiaiiiee 

for  the  subsequent  crop  year.  The  yield 
assywtf  by  as  wtff  be  75  percent  of  the  yield 
assigned  for  the  purpose  of  defermliiing  your 
guarantee  lor  the  present  cnrp  year.  If  you 
have  fifed  a  efatnr  for  the  previous  crop  year, 
the  yfeM  determfned  hi  adiosffng  your 
indemnity  eiaim  wM  be  med  at  yaar 
prodiaUioii  repui  (. 

5.  Armoaf  pieuilum. 

a.  The  onrmaf  preiniuiu  ts  earned  and 
payaWe  af  the  frmecrf pfanttng.  The  amount 
is  computed  by  iiiuhtpfytiig  the  production 
guarantee  (hnes  the  price  efectknt  times  the 
prennHit  rate,  thaes  the  htsured  acreage, 
times  yrmr  share  at  (fie  (tme  of  pianthtf. 


b.  bOeasat  wili  assnta  al  Uw  rate  a(  eae 
and  oae-fiBurth  psweal  (lVi%I  siwpta  intevest 
pet  calandai  awBlk  <m  any  part  tkaseaC  et» 
any  unpaid  praatun  balaaca  startti^  an  Ifae 
first  day  of  tlia  moAtb  foUawiag  Iha  firsl 
praatium  bsUiag  data. 

c.  Ifyai*  ace  aligibie  (or  a  prenwm 
Redaction  in  excess  of  S  percant  based  an 
your  insuring  experience  iflrouaii  the  VMS 
crop  year  under  the  term*  of  the  sxpariaaca 
table  coRtained  in  the  tobacco  poticy  far  the 
1B84  crop  year,  you  wiO  continue  to  receive 
(he  beiiafh  of  thai  redudio*  subject  to  the 
foRowiag  oondttions: 

CtJ  No  psemium  reduction  will  be  retakiad 
after  (he  UWcrop  year. 

(2)  The  premiam  reduction  wfll  net  increase 
because  of  favorable  experience: 

f  JJ  The  premium  reduction  wiU  decrease 
becasse  of  unfavorable  •xperieace  in 
eccordancfi  vrith  the  terms  of  (ha  pohcy  ia 
effect  for  the  T9BP*  crop  yean 

(4)  Once  (he  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  appty;  and 

(5)  hrftcipaffon  must  be  continuous. 

6.  fteifcrcrfoiis  for  debt 

Any  tmpard  amoan(  due  us  may  be 
deducted  from  any  rndemotty  payable  to  vou 
or  from  amr  loan  or  payment  dfue  you  uncfer 
any  Act  of  Coimress  or  pngram  adininistered 
by  the  United  SRatea  D^artment  of 
Agitcaftare  Or  its  Agencies. 

7.  uisnrauce  period. 

Insurance  attaches  when  the  tobacco  is 
pMnaev  aetf  eiras  at  we  eaniest  ofr 

a.  Tetaf  dnHnielien  of  the  totjaccor 

b.  W«ghing-in  at  the  tobacco  warebooser 

c.  Keeievw  ot  lae  toeacotr  from  (he  anft 
f OMMpf  Mf  flarfag,  gredhtg.  packhig,  or 
immediate  delivery  to  the  tobacco 
warehaase): 

A  Flask  adfasaaanl  af  a  knc  « 

e.  The  follamai  dates  inaedialckr  ^ter 
ther "^ ^  ■ 


witina  l»d^it  pator  la  ar 


(1)  Types  11  and 
{2)7jpaia 


m  Tyre  M 

WTypaaa 

(^  Type*  21.  M.  3»  aaii  37. 

|B)Typaa2ZaMk23 

(7)  Type  32. 


(aiAUotiMriypBa. 


...  Oicfadern. 
-~>  October  19. 
.w..  Pswaapy  29. 
~—  Meach  IS, 
~..  AprN  ts. 
—  MayUi 
~-  Ap(tl3a 


8.  Notice  of  damage  or  lean 

a.  In  caae  oi  daaaqpe  or  ptobaUe  hMB: 

(1)  You  must  give  us  written  oaMce  it 

(a)  Datias  tha  pcfiad  beioie  harvest  Ihe 
tabaccs  an  aay  aait  ia  daanged  and  yen 
dacid*  not  ta  lastkar  case  far  or  hasvaat  any 
part  of  it; 

(b)  Yott  want  owi  caasaal  19  pat  the 
artangp  to  aaothar  asa;  or 

(c)  Aftas  coBseot  to  pat  acreefe  to  anothes 

use  is  given,  additional  damage  occurs^ 

Insured  acreage  mmy  not  be  pal  to  aaathar 
asa  ulit  we  have  appsaistd  fca  tobacco  and 
^an  writtea  ceaaaat.  Wa  wiH  aat  caaseat  to 
analiMr  aaa  aatil  it  ia  too  lata  to  rapfanat.  Yea 
BMM«  aalify  ua  wiMB  sads  aoaafB  ia  pa(  lo 
another  uaa. 

(2)  Yea  BMat  give  aa  netica  of  psakable  h>ss 
at  least  15  days  before  the  beginaiap  ai 
barvast  it  you  aatiolpate  a  iam  oa  aay  antt 

(;>>  For  any  wait  o<  tabaceoatbas  (ban  (ypaa 
U.  12, 13.  as  14.  iX  psobabie  teas  ia< 


represenla  t«e  aaa^itr  of  Iba  I 
latnoea  (81  laaailO  fast  aMe  and  tte  < 
length  of  the  Tield)  must  remain  uaiiarVi,..,.. 
far  a  patiai  Of  n  days  ff«ai(he  date  af  netice 
galeae  we  gwe  yea  wrilteA  osnsefl^  (o  harrest 
the  sample. 
MMstiOTMBt  be  givea  iaaaedlaCefy  if  any 

rinr  derlag  Aw  inasrance  peftod. 

(5)  If  tobacco  is  not  to  he  soM  dmragh 

^WEWPb  VTiPmMMQ^  010  Stt  IflOBHIfllfjr  tf  to 
ov  OWRMQ!,  nOUCK  fItOtf  ft9  ^TWII  fo  dUOW  QS 

5  days  to  inspecf  ffie  cored  tdtmcca  prtor  fo 
n9  sale  Or  ofner  ufsposfrion. 

(6)  Fw  ny  vdt  ol  (ubaixu  of  type  tl,  12, 
13.  or  14  on  which  an  indemnity  is  to  be 
claimed  and  (fie  tobacco  staflbr  aie  (D  be 
desliuyed.  notice  of  loss  most  be  ^ven  to  us 
upon  coinpfefiou  of  harvest  The  tobacco 
stalks  must  not  be  destroyed  untff  we  give 
consent 

(77  bi  addition  to  the  notices  required  by 
this  sectioa  if  you  are  going  to  daim  an 
indemnfty  on  any  unit,  you  mast  give  us 
notice  not  later  than  10  days  after  (he  earliest 
of: 

(a)  Total  desbuction  of  the  tobacco  on  (he 
unit: 

fbTThe  date  marketing  or  other  disposal  of 
the  insured  tobacco  is  completed  en  Qw  anit; 
or 

(df  TlM  cafendar  date  for  (he  end  of  (Be 
fnsurance  period. 

b.  You  must  obtain  written  consent  iraai  us 
before  you  destroy  any  of  Ae  tobacco  which 
is  not  (0  be  harvested. 

c  We  Btay  reiect  any  daim  for  indaamity  if 
you  fail  to  comply  with  any  of  the 
requireaients  of  this  sectioa  or  sactioa  9. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unU  mast 
be  submitted  to  us  on  our  fosm  not  later  than 
60  days  after  the  earliest  ot 

(I  J  Total  destmciioa  of  the  tobacco  en  tba 
unit; 

(2)  The  date  marketing  or  other  dtspasai  of 
the  insured  tobacco  oo  the  uait  is  cantpletad 
or 

(3)  The  caJaadar  date  for  tba  aad  of  the 
insurance  period. 

b.  We  will  not  pay  any  indaaasity  ladaas 
you: 

(1)  EJHabliah  the  total  prodactim  of 
tobacco  on  the  unit  and  that  aay  lesa of 
productioa  has  baaa  direct^  cauaed  by  aae 
or  ouxa  ef  tha  iasored  cauaea  during  the 
insufaaca  pasiad;  and 

(2)  Pamisb  ail  iafsnaation  tvc  leqsisa 
concerning  the  toas. 

c.  The  indaamity  witt  ba  dBtermnad  o» 
aackuBiik^: 

(1)  Multiplying  the  iasusad  acreage  by  the 
produdioa  gtanateer, 

(^  SabtractiTV  tbarefroa  tha  total 
productioo  of  labacca  ta  ba  counted  (aae 
subsectiaA9>e.): 

(a>MMltMyia8  the  reaMinder  by  the  price 
election:  and 

(4)  MttUip^iint  tbie  faai*  by  yaw  share, 

d.  If  (ka  iafasmatiaa  rapestad  by  yen  oadar 
sections  a(  liw  paMcy  msaito  in  a  lower 
p— tu— ik»»  th»-»#jii»l  p«— li.—  ihiiaiaiewil 
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unit  wil]  be  computed  on  the  information 
reported,  but  aU  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  (in  pounds)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Harvested  production  which,  due  to 
insurable  causes,  has  a  value  less  than  the 
market  price  for  tobacco  of  the  same  type, 
will  be  adjusted  by: 

(a)  Dividing  the  average  value  per  pound  of 
the  harvested  production  by  the  recognized 
market  price  per  pound;  and 

(b)  Multiplying  that  product  by  the  number 
of  pounds  of  such  damaged  harvested 
tobacco. 

(2)  To  enable  us  to  determine  the  fair 
market  value  of  tobacco  not  sold  through 
auction  warehouses,  we  must  be  given  the 
opportunity: 

(a)  To  inspect  such  tobacco  before  it  is 
sold,  contracted  to  be  sold,  or  otherwise 
disposed  of;  and 

(b)  At  our  option  to  obtain  additional  oR'ers 
on  your  behalf. 

(3)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause,  or  put  to  another  use 
without  our  prior  written  consent;  and 

(c)  Not  less  than  35  percent  of  the 
production  guarantee  per  acre  for  all  other 
unharvested  acreage. 

(4)  We  may  make  an  appraisal  of  not  less 
than  the  guarantee  per  acre  for  any  acreage 
of  tobacco  type  11, 12. 13,  or  14  on  which  the 
stalks  have  been  destroyed  prior  to  our 
consent. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
tobacco  becomes  general  in  the  county  and 
reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(c)  Harvested. 

(6)  The  amount  of  production  of  any 
unharvested  tobacco  may  be  determined  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  normal  harvest  period. 

(7)  If  you  elect  to  exclude  hail  and  Tire  as 
insured  causes  of  loss  and  the  tobacco  is 
damaged  by  hail  or  fire,  appraisals  «vill  be 
made  in  accordance  with  Form  FCI-78. 
"Request  to  Exclude  Hail  and  Fire." 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  Any  suit  against  us  for  an  indemnity 
must  be  brought  in  accordance  with  the 
provisions  of  7  U.S.C.  lS08(c).  You  must  bring 
suit  within  12  months  of  the  date  notice  of 
denial  of  the  claim  is  received  by  you. 

h.  An  indemnity  will  not  be  paid  unless  you 
comply  with  all  policy  provisions. 

i.  We  have  a  policy  of  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees. 


or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
Blst  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611).  and  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
aimounced  by  the  Secretary  of  the  Treasury. 

j.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  date  the  tobacco  is 
planted  for  any  crop  year,  any  indemnity  will 
be  paid  to  the  persons  determined  to  be 
beneficially  entitled  thereto. 

k.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance:  or 

(2)  By  which  the  loss  from  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  this  subsection,  the 
amount  of  loss  from  fire  will  be  the  difference 
between  the  fair  market  value  of  the 
production  on  the  unit  before  the  fire  and 
after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  l>e  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 


right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all 
tobacco  produced  on  each  unit,  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Failure  to  keep  and 
maintain  such  records  may.  at  our  option, 
result  in  cancellation  of  the  contract  prior  to 
the  crop  year  to  which  the  records  apply, 
assignment  of  production  to  units  by  us,  or  a 
determination  that  no  indemnity  is  due.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes 
related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due  if  deducted  from: 

(1)  An  indemnity,  will  be  the  date  you  sign 
the  claim;  or 

(2)  Payment  under  another  program 
administered  by  the  United  States 
Department  of  Agriculture,  «vill  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

d.  The  cancellation  and  termination  dates 
are: 


Sum  and  County 


Florida;  Georgia:  Surry.  Wilkaa. 
CaldiMl.  Bulla,  and  Oavsland  Countwa, 
Nortti  Carokna  and  all  Norm  Carokna  com- 
aas  9UMi  tttaraof,  and  Soutfi  Carokna. 
AS  ottMT  Hoixn  Carolma  oountaa  and  aS 
othar  SMaa 


31. 


Apr*  IS. 


e.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 
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t  The  COD  tract  wiM  tarauMts  il  no  psMriwn 
fs  earned  for  3  consecutHra  years. 

tK  Cnitraci  chsAgu. 

TnatfdiBtage  myfemn  and  ufuvtsliwa 
of  (hruMdncfllmi  year  to  fMr.  AT  your  price 

is  ■•  ftMUM  affHvdk  «M  MlnriB)  tabte  wA 
provid*  Ik*  HiM  aUctiMi  «HMk  ym  ar* 
oaeiMd  to  have  elected,  AM  eoatoct  ciuB^s 
wilT  be  available  at  your  awvioe  o£Bc»by 
Oeaemberyt  prscedtng  (Re  canceOafTon  date. 
ActviflauLC  ofdkntget  wffl  be  CDnt:hk8fvBfy 
preMHMd  tm  A»  aMenoe  of  noffee  from  job 
to  anoit  tkacDottact. 

For  tW  piu[MM«a  of  fMtaateeA  lakacc» 
ccop  inauraace: 

_»» "Actuarial  labfe"  means  (ha  forms  and 
ivtakd  matertaf  for  the  crop  year  approved 
bjr  a»  wh»A  are  BtaifcWe  few  pmbHc 

►  wf  yw  aervtee  dffioi,  mi  wtihJb 


. K.  iMiablu  mA 

HBiBMnbl*  acreage  and  fiiatedinfoHBatini 
regamin^tobaccQ  insoraace  in.ti»  coonty. 

b.  "ASCS*  means  (be  Agricuftiiral 
Stabiftntfop  and  ConservaOon  Service  of  (be 
Vmtied  SCalte*  Depurtment  of  AgrtculTnner. 

*^  ^^rtgtf  vafw  per  poimj  m&tn  nw 
total  valw  or  oK  humttai  pimlmXh»  tram 
«»  aait  dMM  br  (be  te«M«i  poHidK 

U>  Th*  CMiBty  ahmm  an  lU  apfkcatioii; 

(2)  Aiqi  additional  land  lacatad  i»  a  iocak 
producing  area  bordering  on  the  county,  as 
shown  by  the  actuarial  table;  and 

1^  Any  hmr  Mennned'  bjc  nr  A9C9  fisnn 
mi^  nwrtw  far  Ow  awafy  bt  pfcyHcaPj 

a.  "Caapyaat"  aasna  lie  ptriod  wM^ 
which  lh«  tofaaeco  ia  naMsaUy  i^Mni  a*4  ia 
designated  by  tba  calandac  yaar  ia  whicE  the 
tobacco  ia  nonaalTy  barvested 

LTfarvwr  means  the  compfefion  of 
arttmsforprfmiiig  of  tobacco  on  any  acreage 
from  wMa  at  Feasf  aD  peremf  of  the 
pnaAwlhjH  ffianaatw  pmaom  iImwii  by  flie 
■etMiM  Mia  la  CM  ar  fMtetdL 

g.  "Insurable  acaopi^'  ■naaa  llir  laad 

nU..M.A  ->i Yi^  Yi"  m  sari  shoim  aa 

sucb  by  Iha  actuarial  (aUa. 

h.  "Insured"  means  the  person  who 
subeiitted  the  application  accepted  by  ua. 

f.^*Lorw  ratio"  means  tfte  raffo  of  indemnity 
to^pnmiTiA. 

j.  "Market  price": 

(1)  For  types  11, 12, 13, 14, 21.  22,  23.  31.  3S, 
36,  37, 42, 44.  34,  and  SSf,  means  (fie  aveuge 
price  support  level  per  pound  for  tfte  bnored 
type  at  tobacco  as  announced  by  the  Uaited 
States  Department  of  Agriculture  undei  the 
tobaccor  price  mipporr  program.  (If  (br  any 
cropr  yvar  »  prfce  rapport  ror  tbe  fnsmvd  type 
is  nel  la' aAwt,  wv  Wffi  see  the  aceson 
•venfs  prieir  in  iter  Ml  a*  ansa  tfM«^  dw 
day  leUnm  sala*  ■!•  caMpietnd  ••  aay  larit 
or  part  Iharaai  whicfe  i»har«aaledt  and 

(2)  For  types  32. 41. 51. 52.  and  61.  means 
the  MMK  OTCt^^  pirtca>  far  the  appMoMe 
type  of  tobacca  (Such  price  will  be  the 
season  mngtr  prtcr  for  the  cutrent  crop 

^  *Of  any  unff  or  pen  nicTeof  mMla  i$ 


trust,  or  other  legal  entity,  ani  i .,,^. 

mnniicmhAtk  m  fTtata  ■■  &  —  *•*■      *       ..... 
■PPiibHuiu,  m  uuiK  er  v  penocBt  avoQivmoB 

or  agaacyaie  State. 

1.  "Viaamtr  mmm  trMs^laiMM  the 
tobacco  plant  boa  the  bed  Is  the  fiaU 

m.'Sanrfce  office**  means  &e  office 
servtcbfg  yoecr  confracf  aa  sbown  on  the 
applicatfoir  for  taaunuiue  or  anA  other 
aMro««rfe(ia»  a»  oMy  be  aekcted  by  yo«  or 

n. 'TaMrt"HMBv«pas«Bwta»nDlatnd 
from  aeelher  parstti  <aa  a  ahaae  el  the 
tobatxo  or  a  ahoce  of  the  pMsaeda  IteiefroaL 

o.  "Unit"  meana  aD  {hsurabfa  axaeaga  of  an 
tuunbfa  typeof  fobacco  int&e  county  in 
wtedr  ymr  mvr  an  buorad  sftane  on  (he  due 
of  planting  for  the  crop  mar  antf  wisch  ie 
ideoMtad  by  ■  sii#r  ASCS  fa«  aartat 
nuobet  at  the  tiiM  inaHiaace  fisai  attachae 
under  tbia  pofiqr  tor  Ac  crop  year.  tJniU  wfll 
be  denembi0if  mhea.  (he  ooeage  fs  reported 
We  may  njectartaodlfymif  AgCS 

dateittai  it  «H  faceMtiintfm  wee  to  wrbafe 
or  iftfNOI  (o  defeat  the  pB^pos«o(*»Feria«al 
Crop  Insurance  ffnpavertvgaiai 
disproportionate  advantage  under  this  policy. 
Erronr  in  ivporfing  vaita  may  be  corrected  by 
Ho  wfVBQ  ai^ttanw  a  foaa. 

tt.  PascripOw  haamagjt. 

The  daan^ptiwi  bw  Ibiga  of  iba  varioae 

fee  MmantaKe  only  end  aae  mT  iiMBBded  to 
affect  the  coaslmctieB.  et  aeaiiina  of  any  ef 
the  provf sums  ef  the  contract 

19.  Determinaficxu. 

Alf  deteiiiiiiia Suna  icqofted  by  the  poBcy 
wiff  Be  made  by  af  .  It  yov  iHaagiise  wtft  oor 

reconstdaMMM  ef  or  appeal  Otaae 

Appeal  Ragaletieka  i?  0%  Part  40ft  Sebpaft 

n- 

28.  Notices. 

AIT  nolicea  requiied  to  be  given  by  you 
nmst  be  fa  wrtttm  and  recefvetf  by  your 
sennoB*  onice  eFiflitRi  uk  deaignated  thne 
unless  othariahe  preaWcd  by  Ihe  iwOce 
leaa  ni^abed  l»  be  gh«a 
rbe^tttqphaaaariD 

nndiirwikht^Tmseeflhe 

notice  Witt  be  detetaiaed  by  the  time  ef  ew 
receipt  of  Ae  wrxtten  notice 

Done  in  Woshia^oa  DC  oa  Keveasher  17. 
1986. 

Edwaidiieiaa, 

OfpatyMaaagM:  FedenlCnp  iimutmce 

Corporation. 

[FR  Doc.  8«-2038»  Flied  \Z-3a-«bi  8:46  an^ 


Agricuttund  llarlicHng  Swvkw 
7CPftPait907 

[Naval  I 


C 


k.  "Persoar  aaaaaaaindiaMkiaL 


n 

Nii¥«l  Oriig—  Cramw  b>  ArtMna  and 

DMignatod  Part  of  CMfonii^ 

Mmtet:  AgricafhffBf  Maiirettng  Servfoe. 
HCXtOUt  PlnaT  niTe. 


1. 


Ott^iiaDdtfafiadii 


28,  law 


Sudi«ctfoii  NtMeded  totMlAAee  dM 
suppiy  of  Iraai  aawal  omtgea  «eMi  Ae 

dMMlld  {Mr  MCfe  |Mrfa«  dw  tS  ^ 

marketing  situatiaa  wwlruiiihjg  tfte 
orange  indaafty. 

OATt;RegaIatfon  Ofl7.  Amendment  1 
(S  90rjM}  i»  effective  for  die  period 
Decendwr  20,  MW,  (faroogfi  January  1, 
YKf. 

ratt  AMTHCR  IHRMMATIOM  CONTACr. 

Jamea  KC  Scaaloa,  Actn^  CbiaC 
MariLeting  Otdet  AdmioialBatioa  Branch 
F&V.  AMS.  USDA.  WasionftoB.  DC 
20250.  tekpbone:  282-475-3814. 

•UWUMMfr/imi  MPOMMAtMNt  Tfaia 

fiad  rate  baa  been  »ewae»adandar 
Execaliiva  CMar  12281  Sacwtavy't 
MeHM-aadte  ttl2-l  mA  hm  bacn 
-*-* — • — '  "r  Vf  ■  "nnn  aaaiai"  nilu 
under  cnteria  i 


Puraaaat  ta  KqniKaeaU  aet  fartk  in 
the  Regulatory  FTexaiility  Act  (|4FA)  the 
Arfminiateator  of  the  Agricoltucal 
Marketing  Service  has  determined  that 
this  action  witt  net  have  a  siprificaai 
economic  impact  on  a  substantial 
number  of  noafl  entities. 

The  purpose  of  (fre  RFA  fa  to  fft 
regiilatoiy  actioa  to  the  acata  of 
business  subject  to  wtdt  actioiw  in  order 
that  SBuIl  busioeaeea  witt  not  be  onduly 
or  di^mpertiooately  burdaned. 
Marketing  orders  issued  pursuaat  (o  tfie 
Agricultural  Mariceting  Agreement  Act. 
aapd  lulaa  iaaaed  ftemBRfer,  are  anique 
iM  tfeit  they  ane  baoD^  about  thnnigh 
pear  actea  oi  caaaadaily  aarafi  eaS  ties 
actint  e«  thcfc  bafaaif.  Thaai  bodi 
statutaa  harm  siaaH  aaMy  onantatieB 
and  compatibility. 

This  aaaadBMatf  ia  issaei  oadar 
Order  Ho.9tO,m  ataeadeA  (7  CFR  Fkrt 
907),  isgateta^  flaa  landfill  ef  navel 
oran^eagnrwikiaAtteaa  and 
designated  part  9i  Calfiornia.  The  order 
is  effective  under  the  Agricultural 
Mariceting  Agreement  Act  of  1937,  as 
amended  f7  U.S.C.  601-674).  Thia  action 
ia  based  upon  the  recommendation  aad 
informafion  submitted  by  (he  Navel 
Orange  Administrative  Commitfee  and 
trpoft  otner  avaflaDie  mfoiuiafioi!.  Ft  is 
hereby  found  that  thia  action  will  tead 
to  effectuate  the  declared  p<^ky  ef  the 
Act. 

This  action  ia  cooaistant  with  the 
marketing  policy  for  1986-87  adopted  by 
the  Naval  Oraafa  AdamHatrative 
(Committee.  The  committee  cosidwcted  a 
telephone  vote  on  December  24, 1986,  to 
consider  the  carreift  and  pnwpcKrffve* 
conditions  of  supply  and  deamad  and 
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recommended,  by  a  vote  of  6  to  5,  a 
quantity  of  navel  oranges  deemed 
advisable  to  be  handled  during  the 
specified  week.  The  conunittee  reports 
that  the  market  for  fresh  navel  oranges 
has  improved,  and.  therefore,  the 
amendment  is  needed  because  the 
current  allotment  is  inadequate  to  meet 
navel  orange  demand. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  elective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
amendment  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  Act.  To  effectuate 
the  declared  purposes  of  the  Act,  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 

List  of  Subjects  In  7  CFR  Part  907 

Marketing  agreements  and  orders. 
California,  Arizona.  Oranges  (Navel). 

PART  907-{  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  907.940  Navel  Orange 
Regulation  640  is  revised  to  read  as 
follows: 

§  907.940    Navel  Orange  Regulation  640. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  December  26, 
1986,  through  January  1. 1986,  are 
established  as  follows: 

(a)  District  1:  744.000  cartons; 

(b)  District  2: 131.000  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 

Dated:  December  29, 1986. 
Thomas  R.  Clark. 

Acting  Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 
(FR  Doc.  86-29486  Filed  12-30-86;  3:45  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  25  and  95 

Access  Authorization  for  Licensee 
Personnel 

agency:  Nuclear  Regulatory 
Commission. 


action:  Final  rule 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  require  each  person  who 
holds  an  NRC  access  authorization 
under  these  Parts  and  all  future 
applicants  for  access  authorization  to 
complete  a  new  standardized  form.  The 
final  rule  also  requires  that  a  security 
briefing  be  presented  to  each  person 
prior  to  completing  the  new  form.  These 
final  actions  are  necessary  to  adopt  new 
requirements  initiated  by  the  National 
Security  Council. 

EFFECTIVE  DATE:  December  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  A.  Dopp.  Chief,  Facilities 
Security  and  Operational  Support 
Branch.  Division  of  Security.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
telephone  (301)  492-4124. 
SUPPLEMENTARY  INFORMATION:  On 
March  11. 1983.  the  President  approved 
a  revision  to  National  policy  developed 
by  the  National  Security  Council.  This 
revised  policy,  known  as  National 
Security  Decision  Directive  (NSDD)  84. 
"Safeguarding  National  Security 
Information."  directs  each  agency  of  the 
Executive  Branch  that  originates  or 
handles  classified  information  to  adopt 
internal  procedures  to  safeguard  against 
unlawful  disclosures  of  classified 
information.  Revisions  to  certain  NRC 
regulations  are  needed  in  order  to  fulfill 
the  requirements  of  NSDD-84  and 
comply  with  subsequent  implementing 
instructions  from  the  National  Security 
Council  and  the  Information  Security 
Oversight  Office  (ISOO).  Most 
significantly,  NSDD-84  prescribes  that  a 
standardized  nondisclosure  agreement 
be  executed  by  all  persons  authorized 
access  to  classified  information.  This 
document,  entitled  "Classified 
Information  Nondisclosure  Agreement" 
(SF  189-A),  is  to  be  executed  as  a 
condition  prior  to  the  United  States 
Government  authorizing  an  individual 
access  to  classified  information.  In 
addition  to  NRC  employees  and 
contractors,  also  affected  are  licensees 
and  other  personnel  who  may  require 
access  to  National  Security  Information 
and/or  Restricted  Data  related  to  a 
license  or  application  for  a  license. 

In  order  to  implement  the  required  use 
of  the  Agreement,  two  regulatory 
amendments  are  proposed.  The  first 
relates  to  those  individuals  currently 
holding  an  NRC  access  authorization 
and  requires  that  such  individuals  must 
execute  the  SF  188-A  within  365  days  of 
the  effective  date  of  these  amendments. 
Prior  to  the  execution  of  the  SF  189-A. 
such  individuals  should  be  given  a 


security  orientation  briefing  which  shall 
include  an  explanation  of  the  contents 
of  the  SF  189-A  and  the  procedures  to 
be  followed  in  ascertaining  whether 
other  persons  to  whom  they  contemplate 
disclosing  classified  information  have 
been  approved  for  access  to  such 
information.  These  procedures  include 
verification  of  the  individual's  level  of 
access  authorization  and  determining 
whether  the  individual  to  whom  the 
information  is  to  be  disclosed  has  an 
established  need-to-know.  The  second 
amendment  relates  to  those  new 
individuals  yet  to  be  processed  for  an 
access  authorization  and  requires  that 
such  individuals  execute  the  SF  189-A 
upon  receipt  of  the  access  authorization 
notification.  Prior  to  the  execution  of  the 
SF  189-A.  such  individuals  should  be 
given  a  security  orientation  briefing  in 
accordance  with  S  95.33  of  this  Chapter. 
Conforming  amendments  are  being 
made  to  9  95.33  to  require  that  the 
security  orientation  briefing  include  an 
explanation  of  the  contents  of  the  SF 
189-A  and  the  procedures  to  be 
followed  in  ascertaining  whether  other 
persons  to  whom  they  contemplate 
disclosing  classified  information  have 
been  approved  for  access  to  such 
information. 

Because  this  is  an  amendment  dealing 
with  agency  practice  and  procedure,  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  pursuant  to  5  U.S.C.  553(b)(A). 
The  amendment  is  effective  upon 
publication  in  the  Federal  Register. 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  in  effective  date 
because  the  amendment  is  of  a  minor 
and  administrative  nature  dealing  with  a 
matter  of  agency  procedure,  a 
requirement  for  all  persons  currently 
holding  NRC  access  authorizations  and 
all  future  applicants  for  access 
authorizations  to  execute  a  "Classified 
Information  Nondisclosure  Agreement" 
(SF  189-A). 

Environmental  Impact:  Categorical  \ 

Exclusion 

The  NRC  has  determined  that  this 
final  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  regulation. 

Paperwork  Reduction  Act  Statement 

This  fmal  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
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Office  of  Management  and  Budget 
approval  number  3090-0230. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room.  1717  H 
Street.  NW..  Washington.  DC  The 
Commission  has  decided  that  the  backfit 
rule  10  CFR  50.109  shall  not  be  applied 
to  actions  to  change  purely 
administrative  reporting  requirements 
which  are  not  related  to  imposing  more 
stringent  safety  or  security  requirements 
on  the  design,  construction  and 
operation  of  nuclear  power  plants. 
Single  copies  of  the  analysis  may  be 
obtained  from  Richard  A.  Dopp. 
Division  of  Security.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC.  20555. 
telephone:  (301)  492-4124. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  affect  NRC 
licensees  or  other  organizations  which 
may  require  access  to  National  Security 
Information  and/or  Restricted  Data  in 
connection  with  a  license  or  appHcation 
for  license.  There  are  70  entities  (which 
include  fuel-cycle  facilities, 
transportation  companies,  reactors  and 
other  organizations)  that  are  currently 
required  to  meet  the  requirements  of  10 
CFR  Parts  25  and  95.  Because  none  of 
these  has  been  determined  to  be  small 
as  defined  by  the  Regulatory  Flexibility 
Act  of  1980.  the  Commission  finds  that 
this  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

List  of  Subjects 

10  CFR  Part  25 

Classified  information.  Investigations. 
Penalty,  Reporting  and  recordkeeping 
requirements.  Security  measures. 

10  CFR  Part  95 

Classified  information.  Penalty. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  Authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  the  Independent  Offices 
Appropriation  Act  of  1952  and  5  U.S.C. 


553.  the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  25  and  95. 

PART  25— ACCESS  AUTHORIZATION 
FOR  LICENSEE  PERSONNEL 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  Sees.  145, 161,  66  Stat.  942. 94a 
as  amended  (42  U.S.C  2165,  2201);  sec.  201,  88 
Stat.  1242,  as  amended  (42  U.S.C.  5841);  E.O. 
10865.  as  amended.  3  CFR  1959-1963  COM?., 
p.  396  (50  U.S.C.  401.  note);  EO.  12356. 47  FR 
14874.  April  6. 1982. 

Appendix  A  also  issued  under  96  Stat.  1051 
(31  U.S.C  9701). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C  2273);  SS  25.13,  25.17(a). 
25.33  (b)  and  (c)  are  issued  under  sec.  161i,  68 
Stat.  949,  as  amended  (42  U.S.C.  2201(i)):  and 
SS  25.13  and  25.33(b)  are  also  issued  under 
sec.  1610. 68  Stat.  950,  as  amended  (42  U.S.C. 
2201(0)). 

2.  A  new  S  25.18  is  added  to  read  as 
follows: 

9  25.18    Forms  requirement  for  persona 
granted  access  authorizations. 

Any  licensee  or  other  organization 
which  employs  individuals  possessing 
an  NRC  access  authorization  pursuant 
to  this  Part  shall  have  each  individual 
execute,  as  a  condition  for  continued 
eligibility  for  access  authorization,  and 
access  to  NRC  classified  information,  a 
"Classified  Information  Nondisclosure 
Agreement"  (SF  189-A).  The  SF  189-A 
form  shall  be  completed  and  forwarded 
to  the  r»JRC  Division  of  Security  by 
(insert  date  of  385  days  from  effective 
date  of  this  rule).  Prior  to  executing  the 
SF  18»-A.  the  affected  individual  shall 
be  given  a  security  orientation  briefing 
which  shall  include  an  explanation  of 
the  contents  of  the  SF  189-A  and  the 
procedures  to  be  followed  in 
ascertaining  whether  other  persons  to 
whom  they  contemplate  disclosing 
classified  information  have  been 
approved  for  access  to  such  information. 

3.  Section  25.23  is  revised  to  read  as 
follows: 

§  25.23    Notmcation  of  grant  of  access 
auttiorizatlon. 

The  determination  to  grant  access 
authorization  will  be  furnished  in 
writing  to  the  licensee  or  organization 
that  initiated  the  request.  Upon  receipt 
of  the  notification,  the  licensee  or 
organization  shall  obtain,  as  a  condition 
for  grant  of  access  authorization  and 
access  to  classified  information,  an 
executed  "Classified  Information 
Nondisclosure  Agreement"  (SF  189-A) 
from  the  affected  individual.  The 
individual  shall  also  be  given  a  security 
orientation  briefing  in  accordance  with 
S  95.33  of  this  chapter.  The  signed  SF 
189-A  must  be  promptly  forwarded  to 


the  NRC  Division  of  Security.  Records  of 
access  authorization  notification  must 
be  maintained  by  the  licensee  or 
requesting  organization  for  one  year 
after  the  access  authorization  has  been 
terminated  by  the  NRC  Division  of 
Security.  This  information  may  also  be 
furnished  to  other  representatives  of  the 
Commission,  to  licensees,  contractors, 
or  other  Federal  agencies.  Notifications 
of  access  authorization  will  not  be  given 
in  writing  to  the  affected  individual 
except: 

(a)  In  those  cases  in  which  the 
determination  was  made  as  a  result  of  a 
Personnel  Security  Hearing  or  by 
Personnel  Security  Review  Examiners, 
or 

(b)  When  the  individual  also  is  the 
official  designated  by  the  licensee  to 
whom  written  NRC  notifications  are 
forwarded. 

PART  95— SECURITY  FACILITY 
APPROVAL  AND  SAFEGUARDING  OF 
NATIONAL  SECURITY  INFORMATION 
AND  RESTRICTED  DATA 

4.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  Sees.  145, 161,  68  Stat.  942,  948, 
as  amended  (42  U.S.C  2165.  2201);  sec.  201,  88 
Stat.  1242,  as  amended  (42  U.S.C  5841);  E.O. 
10865,  as  amended,  3  CFR  1959-1963  COMP.. 
p.  398  (50  U.S.C.  401,  note);  EO.  12356.  47  FR 
14874.  April  6. 1982. 

For  the  purposes  of  sec  223.  68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  95.13, 95.15(a), 
95.25,  95.27,  95.29(b),  95.31,  95.33,  95.35,  95.37, 
95.39,  95.41,  95.43,  95.45,  95.47.  95.51,  95.53, 
and  95.57  are  also  issued  under  sec.  1611, 68 
Stat.  949,  as  amended  (42  U.S.C.  2201(i)). 

5.  Section  95.33  is  revised  to  read  as 
follows: 

{95.33    Security  EducatkMi. 

A  Security  education  program  shall  be 
established  and  maintained  by  the 
licensee  or  license  related  organization 
which  employs  individuals  possessing 
NRC  personnel  security  access 
authorization  under  Part  25.  The 
program  shall  include  consideration  and 
coverage  of  personnel  access 
authorization  requirements,  the  physical 
security  features  of  the  facilities,  the 
classified  nature  of  the  work  and  the 
classification  and  sensitivity  of  the 
information.  In  addition,  the  program 
shall  include  an  explanation  of  the 
contents  of  the  "Classified  Information 
Nondisclosure  Agreement"  (SF  189-A) 
and  the  procedures  to  be  followed  in 
ascertaining  whether  other  persons  to 
whom  they  contemplate  disclosing 
classified  information  have  been 
approved  for  access  to  such  information. 
The  procedures  include  verification  of 
the  individual's  level  of  access 
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authorixatioQ  aiid  detennining  whether 
the  individual  to  whom  the  information 
is  to  be  disclosed  has  an  established 
need-to-know.  Each  security  education 
program  shall  provide  for  the  security 
orientation  and  continuing  security 
education  of  employees,  and  for  the 
appropriate  security  instruction  of 
terminating  employees.  Records 
reflecting  aa  individual's  initial  and 
refresher  security  orientations  and 
security  termination  shall  be  maintained 
for  one  year  after  termination  of  the 
individual's  access  authorization. 

Dated  at  Bethesda.  Maryland  this  13tfa  day 
of  Noveiaber.  1986. 

For  the  Nuclear  Regulatory  Coaumuioa. 
I.W.Roa. 

Acting  Executive  Director  for  Operatio/u. 
(FR  Doc  86-29378  Filed  12-30-86:  &45  am] 
cuujnqcok: 


lOCFRPartSO 

uonweuc  ucenem^  or  piuuumion  ana 
Utilization  FacMlttas:  Minor  Corractlva 
Amendment 

agency:  Nuclear  Regulatory 

Commission. 

actmn:  Fmal  rule. 

summary;  The  Nuclear  Regulatory 
sion  (NRC)  is  amending  its 
itions  to  correct  inftmnation  that 
was  inadvertently  omitted  in  a  section 
of  10  CFR  Part  50  when  an  amendment 
in  a  final  rule  published  in  November 
1986  superseded  an  amendment  to  the 
same  section  that  was  published  in  a 
final  rule  in  August  1988.  This 
amendment  is  necessary  to  inform  the 
public  of  the  correct  wording  of  this 
affected  section. 
EFFECTIVE  DATE:  December  31. 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  T.  Lesar,  Acting  Chiet  Rules 
and  Procedures  Branch.  Division  of 
Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Telephone:  301-492-7086. 
SUPPLEMENTARY  INFORaUTMN:  On 
August  4. 1986,  a  Bnal  rule  entitled 
"Ndiscellaneous  Amendments 
Concerning  Physical  Protection  of 
Nuclear  Power  Plants"  was  pubUshed  in 
the  Federal  Register  (51  FR  27817).  One 
of  the  amendments  revised  S  50.54(p)  in 
its  entirety,  breaking  the  lengthy 
paragraph  into  three  shorter  paragraphs 
that  included  a  direct  and  indirect 
reference  to  the  "guard  training  and 
qualification  plan"  in  (pMl)  and  (p)(2], 
and  gave  speciHc  instructions  for  the 
mailing  of  a  report  to  the  NRC  Regional 
Offices  and  Headquarters  in  (pK^j. 


Subsequently,  a  second  final  rule 
entitled  "Domestic  Licensing  of 
Production  and  Utilization  Facilities; 
Communications  Procedures 
Amendments"  was  published  on 
November  6, 1986  (51  FR  40303).  Section 
50.54(p)  was  also  amended  by  this  final 
rule,  and  the  references  to  the  guard 
training  and  quaHfication  plan  were 
omitted.  The  references  to  the  Regional 
Offices  and  Headquarters  with  regard  to 
the  mailing  of  the  report  were  also 
omitted.  However,  it  was  the  intent  of 
the  second  final  rule  to  establish  new 
procedures  for  submitting 
correspondence,  reports,  applications, 
etc.;  therefore,  that  omission  was 
dehberate.  The  mechanism  used  to 
indicate  submittal  information  is  the 
phrase  in  (p)(2)  that  reads  "as  specified 
m  S  50.4". 

The  NRC  fmds  that  good  cause  exists 
to  waive  the  30-day  deferred  effective 
date  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C  553(d)). 
Delaying  the  effective  date  of  this  rule 
would  be  contrary  to  the  public  interest 
because  the  affected  licensees  would 
not  have  complete  information  regarding 
changes  to  certain  types  of  plans  that 
would  require  a  report  to  the  NRC 
Therefore,  the  rule  is  effective  on 
publication  in  the  Federal  Register. 

Euviniusuental  Impact — Categorical 
Exclusian 

The  NRC  determined  that  this  final 
rule  is  the  type  of  action  described  in 
categorical  exclusion  10  CFR  51.22(c)(3). 
Therefore  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
final  rule. 

Paperwork  Radoctioo  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150-0011. 

List  of  Subjects  in  10  CFR  Fart  50 

Antitrust,  Classified  information.  Fire 
prevention.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty. 
Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  sdopting  the  f crowing 
amendment  to  10  CFR  Part  Sa 


PART  SO—OOMESnC  UCEN6ING  OF 
PROOUCTIOM  AND  UTILIZATION 
FACIUTIES 

1.  The  authority  citation  for  Part  SO 
continues  to  reed  as  follows: 

Authority:  Sec.  161.  60  Stat  946,  as 
amended  (42  U.S.C.  2201):  sec.  201.  86  Slat 
1242,  as  amended  (42  US.C.  5641). 

2.  In  i  Sa54,  para^aph  (p)  is  revised 
to  read  as  follows: 

950.54    CondMona  of  Itceraei 

•        *        •        •        * 

(p)(7)  The  licensee  shall  prepare  and 
maintain  safeguards  contingency  plan 
procedures  in  accordance  with 
Appendix  C  of  Part  73  of  this  chapter  for 
effecting  the  actions  and  decisions 
contained  in  the  Responsibility  Matrix 
of  the  safeguards  contingency  plan,  lite 
licensee  may  make  no  change  which 
would  decrease  the  effectiveness  of  a 
security  plan,  or  guard  training  and 
qualification  plan,  prepared  pursuant  to 
S  50.34(c)  or  Part  73  of  this  chapter,  or  of 
the  first  four  categories  of  information 
(Baclcground,  Generic  Planning  Base, 
Licensee  Planning  Base.  Responsibility 
Matrix)  contained  in  a  Ucensee 
safeguards  contingency  plan  prepared 
pursuant  to  S  50.34(d)  or  Pari  73  of  tliis 
chapter,  as  applicable,  without  prior 
approval  of  the  Commission.  A  licensee 
desiring  to  make  such  a  cliange  shall 
submit  an  apphcation  for  an  amendment 
to  the  Ucensee's  license  pursuant  to 

Ssago. 

(2)  The  Ucensee  may  make  changes  to 
the  plans  referenced  in  paragraph  (pHl) 
without  prior  Commission  approval  if 
the  changes  do  not  decrease  the 
safeguards  effectiveness  of  the  plan.  The 
licensee  shall  maintain  records  of 
changes  to  the  plans  made  without  prior 
Commission  approval  for  a  period  of 
two  years  fran  the  date  of  the  change, 
and  shall  submit  as  specified  in  f  50.4.  a 
report  containing  a  description  of  each 
change  within  two  months  after  the 
change  is  made.  Prior  to  the  safeguards 
contingency  plan  being  put  into  effect, 
the  licensee  shall  have: 

(i)  All  safeguards  capabiUties 
specified  in  the  safeguards  contingency 
plan  available  and  functional, 

(ii)  Detailed  procedures  developed 
according  to  Appendix  C  to  Part  73 
available  at  the  licensee's  site,  and 

(iii)  All  appropriate  personnel  trained 
to  respond  to  safeguards  incidents  as 
outlined  in  the  plan  and  specified  in  the 
detailed  Procedures. 

(3)  The  Ucensee  shaU  provide  for  the 
development,  revision,  knplementation, 
and  maintanence  of  its  safeguards 
contingency  plan.  To  this  end,  the 
Ucensee  shall  provide  for  a  review  at 
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least  every  12  months  of  the  safeguards 
contingency  plan  by  individuals 
independent  of  both  security  program 
management  and  personnel  who  have 
direct  responsibility  for  implementation 
of  the  security  program.  The  review 
must  include  a  review  and  audit  of 
safeguards  contingency  procedures  and 
practices,  an  audit  of  the  security 
system  testing  and  maintenance 
program,  and  a  test  of  the  safeguards 
systems  along  with  commitments 
established  for  response  by  local  law 
enforcement  authorities.  The  results  of 
the  review  and  audit,  along  with 
recommendations  for  improvements, 
must  be  documented,  reported  to  the 
licensee's  corporate  and  plant 
management,  and  kept  available  at  the 
plant  for  inspection  for  a  period  of  two 
years. 
•        *        •        •        * 

Dated  at  Bethesda.  Maryland,  this  17th  day 
of  December.  1966 

For  the  Nuclear  Regulatory  Commission. 
Victor  SteUo,  |r.. 

Executive  Director  for  Operations. 
|FR  Doc  86-29170  Filed  12-30-86;  8:45  am) 
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10  CFR  Part  110 


imports  of  Uranium  from  South  Africa 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  concerning  the  import  of 
uranium  ftt)m  South  Africa  under  the 
general  license.  This  action  is  necessary 
to  implement  the  provision  of  the 
Comprehensive  Anti-Apartheid  Act  of 
1986.  enacted  October  2, 1986,  which 
prohibits  the  import  into  the  United 
States  of  uranium  ore  and  uranium 
oxide  produced  or  manufactured  in 
South  Africa.  The  final  rule  deletes  the 
general  import  license  with  respect  to 
the  import  of  any  uranium  of  South 
African  origin,  thereby  precluding  the 
import  of  this  material  unless  a  specific 
license  is  requested  and  obtained. 
EFFECTIVE  DATE:  December  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Elaine  O.  Hemby.  Office  of  International 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
(301)  492-7984  or  Joanna  M.  Becker, 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  (301)  492-7630. 
SUPPLEMENTARY  INFORMATION:  On 
October  2, 1986,  Public  Law  99-440.  the 
Comprehensive  Anti-Apartheid  Act  of 


1986  ("the  Act"),  was  enacted  to 
establish  a  framework  to  guide  the 
efforts  of  the  United  States  to  help  end 
the  apartheid  system  in  South  Africa 
and  to  assist  in  the  establishment  of  a 
nonracial,  democratic  form  of 
government  in  that  country.  The  Act 
imposes  a  wide  range  of  measures 
against  South  Africa  to  undermine 
apartheid  including  a  ban  on  the 
importation  of  uranium  ore  and  oxide 
"produced  or  manufactured"  in  South 
Africa.  The  Treasury  Department,  in 
Executive  Order  12571  of  October  27. 
was  delegated  authority  in  the  Executive 
Branch  to  implement  the  Act's 
provisions  on  the  importation  of 
uranium  (Section  309(a)).  The  NRC. 
which  has  independent  regulatory 
authority  under  the  Atomic  Energy  Act 
over  the  import  of  uranium,  must  also 
implement  provisions  in  its  regulations 
to  conform  with  the  requirements  of  the 
Act  and  ensure  that  these  provisions  are 
consistent  with  the  provisions  of  the 
Treasury  Department's  regulations. 
South  Afiica.  as  used  in  the  Act. 
includes  the  Republic  of  South  Africa; 
any  territory  under  the  administration, 
legal  or  illegal,  of  South  Africa 
(including  Namibia);  and  the 
"bantustans"  or  "homelands",  to  which 
South  African  blacks  are  assigned  on 
the  basis  of  ethnic  origin,  including  the 
Transkei,  Bophuthatswana,  Ciskei,  and 
Venda. 

Section  309(a)  of  the  Act  prohibits  the 
importation  into  the  United  States  of 
uranium  ore  and  uranium  oxide  that  is 
produced  or  manufactured  in  South 
Africa.  The  NRC's  import  regulations  in 
10  CFR  110.27  currently  permit  a  person 
to  import  byproduct  material  or 
unirradiated  source  or  special  nuclear 
material,  including  uranium  ore  and 
uranium  oxide,  from  any  country  under 
general  license  if  the  consignee  in  the 
United  States  is  authorized  to  possess 
the  material.  To  implement  section 
309(a),  the  NRC  is  amending  its 
regulations  in  S  110.27  to  delete  the 
general  license  with  respect  to  the 
import  of  any  uranium  of  South  African 
origin.  A  person  wishing  to  import  South 
African  origin  uranium  which  is  no 
longer  permitted  for  import  under  the 
general  license  in  §  110.27  may  submit  a 
specific  license  request  to  import  this 
material  to  the  NRC  for  consideration. 
However,  subject  to  further 
clarifications  of  the  scope  of  the  Act, 
such  import  license  applications  may  be 
denied  under  existing  law.  including 
applications  to  import  material  intended 
for  further  processing  in  the  U.S.  (e.g.. 
enrichment)  and  subsequent  reexport  to 
a  third  country. 

It  should  also  be  noted  that  section 
303  of  the  Act  prohibits  the  import  (with 


some  exceptions  not  pertinent  here),  of 
any  products  grown,  produced, 
manufactured  by  or  otherwise  exported 
by  a  "parastatal  organization"  of  South 
Africa.  A  parastatal  organization  is 
defined  as  a  corporation,  partnership  or 
other  entity  owned  or  controUed  or 
subsidized  by  the  South  African 
Government,  but  not  a  corporation, 
partnership,  or  entity  which  previously 
received  start-up  assistance  from  the 
South  African  Industiial  Development 
Corporation  but  which  is  now  privately 
owned.  This  prohibition  covers  uranium 
in  any  form,  as  Senator  Lugar  noted  in 
his  remarks  introducing  S.  2701  (132 
CONG.  REG.  S.  988»-9898,  daily  ed.  July 
30. 1986).  The  Treasury  Department 
published  regulations  implementing  this 
section  on  November  19, 1986  (51  FR 
41907).  The  Department  of  State 
published  a  list  of  South  African 
parastatal  organizations  on  the  same 
date  (51  FR  41912). 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  the  final 
rule  in  Part  110  is  the  type  of  action 
described  in  10  CFR  51.22(c)(1). 
Therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  under  approval  number 
3150-0036. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  of  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  regulation.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  1717  H 
Sti-eet  NW..  Washington.  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  Elaine  Hemby,  Office  of 
International  Programs.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  492-7984. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  analysis  provisions  in  10  CFR 
50.109  do  not  apply  to  amendments  to  10 
CFR  Part  110  because  Part  110  applies 
only  to  the  export  and  import  of  nuclear 
facilities,  material,  and  components  and 
does  not  deal  with  domestic  facilities. 
Therefore,  a  backfit  analysis  has  not 
been  prepared  for  this  amendment. 
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List  of  Subjects  in  lOCFR  Part  110 

Administrative  practice  and 
procedure.  Classified  information. 
Export.  Import.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Penalty.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment. 

Pursuant  to  section  309(a)  of  Public 
Law  99-440,  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganizatjon  Act  of  1974.  as  amended, 
and  5  U.S.C  552  and  553  the  following 
amendment  to  10  CFR  Part  110  is 
published  as  a  document  subject  to 
codification. 

PART  1 10— EXPORT  AND  IftlPORT  OF 
NUCLEAR  EQUIPHENT  AND 
MATERIAL 

1.  The  authority  citation  for  Part  110  is 
revised  to  read  as  follows: 

Audiorily:  Sees.  51.  Sa  54.  57.  83.  04.  05.  Bl. 
82.  103, 104. 109,  111.  128.  127.  128,  129. 181, 
181,  182,  183. 187.  189.  88  Stat.  929.  930.  931. 
932,  933.  936.  937.  948.  953.  954.  955,  956,  as 
amended  (42  U.S.C  2071,  2073.  2074.  2077. 
2092-2095.  2111,  2112.  2133.  2134.  2139.  2139a. 
2141.  2154-2158.  2201,  2231-2233.  2Z37,  2239): 
sec.  201,  88  Stat.  1242.  as  amended  (42  U.S.C. 
5841). 

Section  110.1(b)(2)  also  issued  under  Pub.  L 
96-533.  94  Stat.  3138  (42  U.S.C.  2403).  Section 
~ilO.ll  also  issued  under  sec.  12Z  68  Stat.  939 
(42  U.S.C.  2152)  and  sees.  54c.  and  57d..  88 
Stat.  473,  475  (42  U.S.C.  2074).  Section  110.27 
also  issued  under  sec.  309(a).  Pub.  L  Law  99- 
440.  Section  110.SO(b)(3)  also  issued  under 
sec.  123,  92  Stat.  142  (42  U.S.C.  2153).  Section 
110.51  also  issued  under  sec.  184,  68  Stat.  954. 
as  amended  (42  U.S.C.  2234).  Section  110.52 
also  issued  under  sec.  186.  68  Stat.  955  (42 
U.S.C.  2236).  Sections  110.80-110.113  also 
issued  under  5  U.S.C.  SfiZ  554.  Sections 
110.130-110.135  also  issued  under  5  U.S.C. 
553. 

For  the  purposes  of  sec.  223.  68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  lia20-110.29. 
llO.Sa  and  110.12O-liai29  also  issued  under 
sees,  leib  and  i,  68  Slat  948,  94S.  as  amended 
(42  U.S.C  2201  (b)  and  (i)):  and  110.53  also 
issued  under  sec.  161a  68  Stat  950,  as 
amended  (42  U.S.C.  2201(o)). 

2.  Section  110.27  is  revised  to  read  as 
follows: 

$110.27    Imports. 

(a)  Except  as  noted  in  paragraph  (b)  of 
this  section,  a  general  license  is  issued 
to  any  person  to  import  byproduct, 
source,  or  social  nuclear  material  if  the 
consignee  is  authorized  to  possess  the 
material  under: 

(1]  A  contract  with  the  Department  of 
Energy; 

(2)  An  exemption  from  licensing 


requireaients  issoed  by  the  Commission: 
or 

(3)  A  general  or  specific  license  issued 
by  the  Commission  or  a  Stale  with 
w^ich  the  Commissioii  has  entered  into 
an  agreement  under  Section  274b.  of  the 
Atomic  Enei^  Act. 

(b)  The  general  license  in  paragraph 
(a)  of  this  section  does  not  authorize: 

(1)  The  import  of  source  or  special 
nuclear  material  in  the  form  of 
irradiated  fuel  that  exceeds  100 
kilograms  per  shipment:  or 

(2)  The  import  of  uranium  of  South 
African  origin  in  any  form.  As  used  in 
this  paragraph,  "South  African  origin" 
includes  uranium  from  the  Republic  of 
South  Africa;  any  territory  under  the 
administration,  legal  or  illegal,  of  South 
Africa  (including  Namibia):  and  the 
"bantustans"  or  "homelands",  to  which 
South  African  blacks  are  assigned  on 
the  basis  of  ethnic  origin,  including  the 
Transkei,  Bophuthatswana,  Ciskei.  and 
Venda. 

(c)  Any  person  importing  special 
nuclear  material  under  this  general 
license  shall  provide  advance 
notification  of  imports  to  the 
Commission  as  specified  in  S  73.27  of 
this  chapter. 

Dated  at  Washingtoa  DC,  this  24th  day  of 
December  1986. 

For  tiie  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates. 

Acting  Secretary  of  the  Cowmiaakm. 
|FR  Doc.  86-29377  Filed  12-30-86;  8:45  am] 

BIUJNOCOOC  7SS0-V1-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  309 

Disclosure  of  Infonnation 

AGENCY:  Federal  Deposit  Insurance 
Corporation  ("FDIC). 

action:  Final  rule;  correction. 

summary:  The  FDIC  is  correcting  a  final 
rule  on  its  regulation  dealing  with 
disclosure  of  confidential  information 
that  was  published  in  the  July  30, 1980 
edition  of  the  Federal  Register  (45  FR 
50550).  This  action  reinstates  in  the 
Code  of  Federal  Regulations  the  last 
sentence  of  S  309.6(c)  introductory  text 
and  the  last  sentence  of  S  309.6(c)(7)(iv). 
Both  sentences  were  inadvertently 
omitted  from  the  1981  Code  of  Federal 
Regulations  and  subsequent  issues. 
EFFECTIVE  DATE:  July  30,  1980. 

FOR  FURTHER  INFORMATIOH  CONTACT 

Jen  Hickson.  (202)  898-3807. 


tU^PLBICNTARY  INFORMATION: 

Accordingly,  the  FDIC  is  correcting  12 

CFR3oe.ec 

S30«.e    [CorrKtad] 

1.  By  adduig  to  the  end  of  paragraph 
(c)  introductory  text  the  following 
sentence:  In  any  instance  in  which 
copies  of  FDIC  reports  of  examination  or 
other  confidential  records  are  furnished 
under  the  provisions  of  this  S  300.6(c). 
all  copies  of  the  reports  of  examination 
and  other  infonnation  so  furnished  shall 
remain  the  property  of  the  Corporation 
and  under  no  circumstances  shall  the 
individual,  concern  or  agency  (or  any 
director,  officer,  employee  or  agent  of 
the  foregoing)  disclose  or  make  public  in 
any  manner  the  reports  or  exempt 
records  without  express  written 
authorization  from  the  Director  of  the 
Corporation's  Division  of  Bank 
Supervision  as  provided  in  S  309.6(cH7). 

2.  By  adding  at  the  end  of  paragraph 
(c)(7)(iv)  the  following  sentence:  Before 
authorizing  the  disclosure,  the  Director 
of  the  Corporation's  Division  of  Bank 
Supervision  may  require  that  both  the 
party  having  custody  of  a  copy  of  a 
Corporation  report  of  examination  or 
record  and  the  party  seeking  access  to 
the  report  or  record  agree  to  such 
limitations  as  the  Director  of  the 
Corporation's  Division  of  Bank 
Supervision  deems  necessary  to  protect 
the  confidential  nature  of  the  retxird.  the 
financial  integrity  of  any  bank  to  which 
the  record  relates  and  the  legitimate 
privacy  interests  of  any  individual 
named  in  such  report  or  record. 

Dated:  Decemi)er  23, 1980. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 

|FR  Doc.  86-29317  Filed  12-30-80;  8:45  am| 
BIUJNO  cooc  n\*.cv.» 


12  CFR  Part  347 

Foreign  Activtties  of  Insured  Stale 
Nonnnember  Banks 

AOENCY:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 
ACTION:  Final  rule;  correctioa 

summary:  This  document  corrects  Part 
347  of  FDICs  regulations  by  removing 
paragraphs  (1),  (2)  and  the  undesignated 
paragraph  at  the  end  of  §  347.3(a).  The 
paragraphs  were  erroneously  included 
in  the  Code  of  Federal  Regulations  after 
a  revision  of  section  347.3(a)  in  the  June 
20, 1963  edition  of  the  Federal  Register 
(48  FR  28078.  June  20, 1983). 
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EFFECTIVE  DATE:  July  20. 1985. 

FOR  niNTHER  INFORMATION  COWTACr 

Jen  Hickson.  (202)  898-3807. 

SUPPLSMCNTARV  INFORMATION: 

Accordingly.  5  347.3(a)  is  amended  by 
removujg  paragraphs  (1),  (2)  and  dte 
undesignated  paragraph  at  the  end 
thereof. 

Dated:  December  23, 1986, 
Federal  Deposit  Insurance  Corporatno. 
HayisURokfaaaa. 
Executire  Secretary.  ' 

[FR  Doc.  86-29316  Hied  12-30-88;  8:45  am| 

■NXING  COOE  •714-01-M 


SMALL  BUSINESS  AOMINISTRATION 
13  CFR  Part  123 
Disaster  Loans 

AGENCY:  Small  Business  Administratioa. 
ACTKMC  Final  rule. 


summary:  A  summafy  of  the  interest 
rates  appticable  to  disaster  loans  prior 
to  the  effective  date  of  current 
legislation  appears  at  Appendix  A  to  13 
CFR  Part  123.  Due  to  numerous  statutory 
changes  it  has  become  impossible  to 
effectively  summarize  the  history  of 
interest  rates  in  a  small  space.  This  rule 
will  eliminate  the  Appendix.  Historical 
data  will  remain  available  in  prior 
issues  of  the  Code  of  Federal 
Regulations  and  the  original  Federal 
Kegisten. 

EFFECTIVE  DATE:  December  31. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Bernard  Kulik,  Deputy  Associate 
Administrator  for  Disaster  Assistance, 
Small  Business  Administration,  1441  L 
Street  NW..  Washington.  DC  20416.  20^- 
653-6879. 

SUPPLEMENTARY  INFORMATION: 

Appendix  A  of  13  CFR  Part  123  contains 
historical  infonnation  about  mterest 
rates  applicable  to  disaster  loans  made 
in  response  to  disasters  declared  from 
January  1. 1971.  through  April  18. 1984. 
Applications  for  such  loans  have 
already  been  processed.  Questions  or 
appeals  arising  from  those  periods  must 
be  resolved  by  review  of  the  entire 
regulation  in  effect  at  the  time. 
Therefore,  the  information  in  the 
summary  appearing  in  Appendix  A  has 
no  legal  or  practical  effect  on  future  loan 
applications. 

Interest  rates  tf\A  effective  dates  have 
been  changed  sevtral  times  since  197R 
Therefore  any  shon  summary,  by  its 
nature,  will  be  incomplete  and 
confosing.  More  complete  and  accurate 
historical  information  may  be  found  in 
prior  editions  of  the  Code  of  Federal 


Regulations  and  original  Faderal 
Registers.  For  these  reasons.  Small 
Business  Administration  deletes 
Appendix  A  and  the  reference  to  it  in 
S  123.25(c). 

Executive  Otder  12291 

This  regulation  is  not  a  ma^r  nde 
because  it  will  not  have  an  annual 
economic  effect  of  $100  million.  The 
Appendix  is  for  historical  information 
only,  and  does  not  affect  the  Agency's 
or  any  borrower's  rights  or  liabihties. 

Regulatory  Flexibility  Act 

SBA  is  publishing  this  rule  in  final 
form  pursuant  to  5  U.S.C.  553(b)  (A)  and 
(B).  SBA  finds  that  notice  of  proposed 
rulemaking  would  be  impractical  and 
unnecessary.  This  rule  does  not  change 
the  rights  of  any  entity  or  the 
responsibilities  of  the  agency.  The 
deletion  removes  language  which  has  no 
continuing  legal  effect.  More  accurate 
statements  of  the  information  are 
available  from  other  readily  available 
sources.  SBA  certifies  that  this  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

It  will  impose  no  reporting  or 
recordkeeping  reqiarements. 

List  of  Subiects  in  13  CFR  Part  123 

Disaster  assistance.  Loan  programs 

business.  Reporting  and  recordkeeping 
requirements.  Small  business. 

PART  123-{AMENDEDI 

For  the  reasons  set  forth  above,  13 
CFR  Part  123  is  amended  as  follows: 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  Sees.  5(b)(6).  7(b).  (c),  (f)  of 
Small  Business  Act,  15  U.S.C.  634(bl(6),  638 
(b).  (c),  (f);  Pub.  L  98-270,  Title  III;  Pub.  L  99- 
272. 18006,  unless  otherwise  noted. 

2.  The  Table  of  Contents  is  amended 
by  removing  the  words  "Appendix  A" 
and  the  material  that  follows. 

§123.25    [Amended] 

3.  Section  123.25,  paragraph  (c)  is 
amended  by  removing  the  final  sentence 
in  parentheses. 

Appendix  A—(RemovedJ 

4.  Part  123  is  amended  by  removing 
Appendix  A. 

Dated:  December  23, 1966. 
Charie*  L.  H«atberfy, 

Acting  Administrator. 

|FR  Doc  a6-2940(  Filed  12-30-86;  •:45  am] 

BILUNQ  cooc  SOZS-OI-M 


DEPARTMENT  OF  TRANSPORTATKNi 
Federal  Avfatfon  Administration 
14  CFR  Part  39 


(Docket  No. 
5601] 


14S-AO;  AmdL  39- 


Airworthiness  Directives;  Boeing 
Models  727  and  737  Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
and  737  series  airplanes,  that  requires 
inspection  and  modification  of  the  "B" 
system  hydraulic  pumps.  This 
amendment  requires  either 
incorporation  of  an  electrical  ground 
fault  protection  system,  which  is  an 
optional  terminating  action  of  the 
existing  AD.  or  replacement  of  the 
hydraulic  pumps  with  new  or  upgraded 
hydraulic  pumps.  This  amendment  is 
prompted  by  two  recent  reports  of  pump 
failures  on  Model  737  airplanes  which 
caused  fires  that  extensively  damaged 
the  airplanes. 

date:  February  2, 1987. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707,  SeatUe.  Washington 
96124.  This  infonnation  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattie,  Washington,  or  the 
Seattle  Aircraft  Certification  Ctffice, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alvin  Habbestad,  Systems  and 
Equipment  Branch.  ANM-130S,  Seattle 
Aircraft  Certification  Office;  telephone 
(206)  431-1942.  Mailing  address:  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  C-68966,  Seattle. 
Washington  98168. 

SUPPLEMENTARY  INFORMATION: 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  airworthiness  directive  superseding 
an  existing  AD  to  require  the 
installation  of  ground  fault  protection  to 
the  existing  hydrauUc  pumps  or 
installation  of  new  or  improved  pumps, 
was  published  in  the  Federal  Register  on 
August  12. 1986  (51  FR  28832).  The 
comment  period  closed  October  6, 1986. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
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consideration  has  been  given  to  the 
three  comments  received. 

One  commenter  recommended 
adoption  of  the  proposed  AO  as  written 
and  encouraged  early  issuance  of  the 
AD. 

Another  commenter  recommended 
extending  the  compliance  time  from  one 
year  to  two  years  because  it  anticipates 
a  lead  time  of  10  months  for  the 
modification  parts.  The  FAA  does  not 
concur.  The  airplane  manufacturer  has 
advised  that  the  combined  availabiity  of 
the  modification  parts  and  pumps  would 
not  preclude  meeting  a  compliance  time 
of  one  year  for  accomplishing  either  of 
the  two  means  of  compliance  required 
by  the  AD. 

Another  commenter  suggested  that  the 
"default"  system  (ground  fault 
protection  system),  required  by 
paragraph  A.  of  the  AD,  is  "not  the 
solution  to  solving  the  problem  that  now 
exists."  The  commenter  advised  that  a 
newly  designed  pump,  which  would 
correct  the  existing  problem,  would  be 
made  available  from  a  different  supplier 
beginning  in  January  1987.  The 
commenter  requested  that  the 
compliance  date  be  increased  to  two 
years  to  allow  for  the  increased  lead 
time  for  ordering,  receiving,  and 
installing  the  new  and  improved  pumps. 
The  FAA  does  not  concur.  The  FAA  has 
determined  that  the  use  of  the  ground 
fault  protection  circuit  is  an  acceptable 
means  to  prevent  fires  associated  with 
the  failed  pump  motor.  The  FAA  is 
aware  that  a  new  pump  from  a  different 
manufacturer  is  undergoing  acceptance 
tests:  however,  this  product  has  not  as 
yet  been  presented  to  the  FAA  for 
approval,  nor  has  a  specific  date  been 
established  for  its  availability.  Should 
an  acceptable  pump  become  available  in 
the  future,  an  operator  who  wished  to 
install  such  a  pump  could  apply  for  an 
alternate  means  of  compliance  under 
paragraph  B.  of  the  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  186  Model  727  and 
94  Model  737  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD.  If  an 
operator  elects  to  install  ground  fault 
protection  circuit  breakers,  parts  for  the 
Models  727  and  737  are  estimated  to 
cost  $2,650  per  airplane,  and  will  take 
approximately  24  manhours  to  install.  If 
an  operator  elects  to  install  new 
hydraulic  pumps,  parts  for  the  Models 
727  and  737  are  estimated  to  cost  $10,000 
per  airplane,  and  will  require  10 
manhours  to  install.  If  an  operator  elects 
to  install  "upgraded"  pumps  (existing 
pumps  overhauled  in  a  manner  which 


makes  them  equivalent  to  new  pumps), 
parts  for  the  Models  727  and  737  are 
estimated  to  cost  $8,400  per  airplane, 
and  will  require  12  manhours  to  install. 
The  estimated  labor  cost  will  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  will  be  from  $2,486,400  to 
$2,912,000  to  replace  the  pumps,  or 
$1,010,800  to  install  a  ground  fault 
protection  system. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  major  under  Executive 
Order  12291  or  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Boeing 
Models  727  and  737  airplanes  are 
operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

PART  3»-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows:  _ 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  use.  106(g)  (Revised  Pub.  L.  97-M9, 
January  12, 1983):  and  13  CFR  11.89. 

§39.13    lAiTMnded] 

2.  By  superseding  AD  76-22-08,  Amdt. 
39-2762,  as  follows: 

Boeing:  Applies  to  Boeing  Models  727.  737- 
100,  and  737-200  series  airplanes, 
equipped  with  hydraulic  system  "B" 
Abex  P/N  57186  pump  motor,  certificated 
In  any  category.  Compliance  required  as 
indicated  unless  previously 
accomplished. 
To  prevent  a  hydraulic  system  "B"  Abex  P/ 
N  57186  pump  motor  internal  wiring  fault 
from  burning  a  hole  in  the  case  and  igniting 
the  escaping  hydraulic  fluid,  which  could 
ignite  fuel  leakage,  accomplish  the  following: 
A.  Within  one  year  after  the  effective  date 
of  this  AD  either: 

1.  Install  the  ground  fault  protection 
systems  in  the  hydraulic  system  "B"  Abex 
pump  motor  electric  power  circuits  in 
accordance  with  Boeing  Service  Bulletin  727- 
29-47,  Revision  2,  dated  October  8, 1976,  or 
737-29-1029,  Revision  2,  dated  October  8, 
1976.  as  applicable,  or  later  FAA-approved 
revisions:  or 


2.  Install  the  hydraulic  "B"  system  motor 
driven  pumps,  either  new  or  upgraded,  in 
accordance  with  Boeing  Service  Bulletin  727- 
29-55  dated  April  30, 1980,  or  737-29-1036, 
dated  April  30, 1960.  or  later  FAA-approved 
revisions. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  compliance  time,  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certiflcation  Office,  FAA.  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  ejected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle.  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  supersedes  AD  76-22-08. 
Amendment  39-2762. 

This  amendment  becomes  effective 
February  2. 1987. 

Issued  in  Seattle.  Washington,  on 
December  19, 1966. 
Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  86-29222  Filed  12-30-86;  8:45  am) 

MLLMQ  CODE  4S10-1S-II 


14  CFR  Part  39 

(Docket  No.  86-223-AD;  Amdt  39-5500] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administrative  (FAA),  DOT. 
action:  Final  Rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes  equipped  with  Pratt  and 
Whitney  Aircraft  PW2037  engines, 
which  requires  inspection  and 
modification,  if  necessary,  of  the  thrust 
reverser  control  system,  and 
modification  of  the  monitoring  system. 
This  AD  is  prompted  by  reports  of 
missing  restrictor  check  valves  from  the 
control  port  of  the  thrust  reverser 
isolation  valves  and  a  failure  of  the 
Engine  Indication  and  Crew  Alerting 
System  (EICAS)  to  indicate  an  unlock 
thrust  reverser  condition.  These 
conditions,  if  not  corrected,  could  lead 
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to  an  uncommanded  deployment  of  a 
thrust  reverser  in  flight. 
EFFECTIVE  DATE:  January  12. 1987. 
AOORCSSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707.  SeatUe.  Washington 
98168.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  SeatUe. 
Washington. 

FOB  FURTHER  INFORMATION  CONTACT: 
Mr.  Mike  Pasion,  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S; 
telephone  (206)  431-1974.  Mailing 
address:  FAA.  Northwest  Mountain 
Rejpon.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington,  98168. 
SUPPLEMENTARY  INFORMATION:  During 
production  testing  on  a  Boeing  Model 
757  airplane,  it  was  discovered  that  the 
restrictor  check  valves  were  omitted 
from  the  control  port  of  both  thrust 
reverser  isolation  valves.  The  restrictor 
check  valve  is  used  to  prevent  hydraulic 
control  line  pressure  surges,  generated 
by  the  isolation  valve  closure,  from 
cyclically  unlocking  and  attempting  to 
extend  the  thrust  reverser.  Additional 
testing  on  another  airplane  also 
revealed  that  the  Engine  Indication  and 
Crew  Alerting  System  (EICAS)  did  not 
always  display  the  reverser  unlock 
condition.  The  absence  of  the  reverse 
unlock  caution  display  on  EICAS, 
effectively  masking  a  thrust  reverser 
sleeve  unlocked  condition  from  the  flight 
deck  crew,  and  a  delay  in  activation  of 
the  autorestow  system,  has  been  traced 
to  magnetic  coupling  between  the 
unlock  and  auto-reverser  proximity 
sensors. 

Consequences  of  a  combination  of 
pressure  surges  through  the  thrust 
reverse  isolation  valve  and  absence  of 
an  EICAS  caution  indication  could  allow 
the  flight  crew  to  attempt  take  off  with  a 
reverser  unlocked.  Further,  if  the  auto- 
restow feature  becomes  inoperable,  the 
potential  exists  of  uncommanded 
deployment  of  a  thrust  reverser  in  flight. 
The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
78A0006.  dated  August  7. 1986.  which 
describes  the  inspection  of  the  thrust 
reverser  isolation  valves  for  the 
installation  of  the  restrictor  valves:  the 
installation  of  spacers  under  the  thrust 
reverser  unlock  and  auto-restow 
proximity  sensors:  and  the  operational 
test  nf  the  thrust  reverser  iaik>ck 
indication  system. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  Birplancs  of  this 
same  type  design,  this  AD  requires 


inspection  and  modification  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  l)een 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluaiion  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  hi  14  CFK  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

PART  39-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Antliarity:  49  U5.Q  1354(a).  1421  and  1423; 
49  use.  106(g)  (Revised  Pub.  L  97-448. 
January  12. 1983);  and  14  CFR  11.89. 

S  39.13    [Aimmdad) 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  757  series  airpianea 
equipped  with  Pratt  and  Whitney 
Aircraft  PW2037  engines,  as  listed  in 
Boeing  Alert  Service  Bulletin  757- 
78A0006,  dated  August  7, 1986, 
certificated  in  any  category. 
To  minimize  the  potential  for 
uncommanded  deployment  of  a  thrust 
reverser  in  flight,  accomplish  the  following 
within  30  days  after  the  effective  dete  of  this 
AD,  unless  previously  accomptisked: 

A.  Inspect  and.  if  necessary,  inataU  a 
restrictor  check  valve  on  the  control  port  of 
both  thrust  reverser  isoiatiofl  valves  in 
accordance  with  Boeing  Alert  Service 
Bulletin  757-78A0006.  dated  August  7, 1986. 
or  later  FAA-approved  revision. 


B.  Modify  the  unlock  and  auto-restow 
proximity  sensors'  installation  in  accordance 
with  Boeing  Alert  Service  Bulletin  757- 
78A0006.  dated  August  7, 1986.  or  later  FAA- 
approved  revision. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective 
January  12, 1987. 

Issued  in  Seattle.  Washington,  on 
December  19. 1966. 

Ftvdaikk  M.  Isaac 

Acting  Director.  Northwest  Mountain  Region. 
fFR  Doc.  88-29227  Filed  12-30-86:  8:45  am] 

BILUNO  COOC  4S10-13-M 


14  CFR  Part  39 

(Docket  No.  8e-CE-40-AO;  Antdt  3»-54«7J 

Airworttiiness  DIrecttves;  British 
Aerospace  Itodels  HP  137  Mlc.1, 
Jetstream  Series  200  and  Jetstfeam 
Modal  3101  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD). 
applicable  to  Bntish  Aerospace  (BAe) 
Models  HP  137  Mk.l,  Jetstream  Series 
200  and  Jetstream  Model  3101  airplanes, 
which  requires  inspection  and  repair  (if 
necessary)  of  the  yoke  pintle  housing  for 
the  landing  gear  attachment  spigot  of 
the  main  leg  forging.  A  case  has  been 
reported  of  a  crack  in  this  area  of  the 
forging,  attributed  to  stress  corrosion 
found  during  routine  landing  gear 
removal.  This  action  will  detect  these 
cracks  before  landing  gear  failure  and 
prechide  the  loss  of  the  airplane. 

DATE  Effective  Date:  January  30. 1987. 
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Compliance:  Required  as  indicated 
after  the  effective  date  of  this  AD. 
unless  already  accomplished. 
ADDRESSES:  BAe  Mandatory  Service 
Bulletin  (MSB)  No.  32-A-IA851226  dated 
December  19. 1985.  and  BAe  Air 
Weapons  Division  (AWD)  Service 
Bulletin  (S/B)  No.  32-19  dated  December 
19. 1985.  applicable  to  this  AD  may  be 
obtained  from  British  Aerospace. 
Engineering  Department.  P.O.  Box  17414. 
Dulles  International  Airport. 
Washington.  DC  20041:  Telephone  (703) 
435-9100.  A  copy  of  this  information  is 
also  contained  in  the  Rules  Docket, 
FAA.  Office  of  the  Rajjional  Counsel, 
Room  1558.  601  East  12th  Street.  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Ted  Ebina,  Brussels  Aircraft 
Certification  Staff,  AEU-100,  Europe, 
Africa  and  Middle  East  Office,  FAA.  c/o 
American  Embassy,  B-1000  Brussels. 
Belgium;  Telephone  513.38.30;  or  Mr. 
Harvey  Chimerine.  FAA,  ACE-109.  601 
East  12th  Street,  Kansas  City,  Missouri 
64106;  Telephone  (816)  374-6932. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  both  initial  and  repetitive 
visual  and  eddy  current  inspections,  and 
repair  if  necessary,  of  the  yoke  pintle 
housing  for  the  landing  gear  attachment 
spigot  of  the  main  leg  forging  on  all  BAe 
Model  HP  137  Mk.l,  Jetstream  Series  200 
and  Jetstream  Model  3101  airplanes. 
was  published  in  the  Federal  Register  on 
September  29. 1986  (51  FR  34476).  The 
proposal  resulted  from  BAe,  the 
manufacturer,  receiving  a  report  of  a 
crack  m  the  yoke  pintle  housing  for  the 
landing  gear  attachment  spigot  of  the 
main  leg  forging.  The  reported  crack, 
which  was  found  during  routine  landing 
gear  removal,  has  been  attributed  to 
stress  corrosion.  Consequently,  BAe 
issued  MSB  No.  32-A-JA851226  dated 
December  19, 1985,  apphcable  to  BAe 
Model  HP  137  Mk.l.  Jetstream  Series  200 
and  Jetstream  Model  3101  airplanes, 
referencing  BAe  AWD  S/B  dated 
December  19, 1985,  which  requires  both 
mitial  and  repetitive  visual  and  eddy 
current  inspections,  and  repair  if 
necessary,  of  the  yoke  pintle  housing  for 
the  landing  gear  attachment  spigot  of 
the  main  leg  forging.  These  inspections 
and  repairs  are  required  to  prevent  the 
development  of  hazardous  cracks  in  the 
main  landing  gear  forging. 

The  Civil  Airworthiness  Authority- 
United  Kingdom  (CAA-UK).  which  has 
responsibility  and  authority  to  maintain 
the  contmuing  airworthiness  of  these 
airplanes  in  the  United  Kingdom, 
classified  this  BAe  service  bulletin  and 
the  actions  recommended  therein  bv  the 


manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes. 

On  airplanes  operated  under  United 
Kingdom  registration,  this  action  has  the 
same  effect  as  an  AD  on  airplanes 
certified  for  operation  in  the  United 
States.  The  FAA  relies  upon  the 
certification  of  the  CAA-UK  combined 
with  FAA  review  of  pertinent 
documentation  in  fmding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  examined  the  available 
information  related  to  the  issuance  of 
BAe  MSB  No.  32-A-JA851226  and  BAe 
AWD  No.  32-19  and  the  mandatory 
classification  of  this  service  bulletin  by 
the  CAA-UK.  and  concluded  that  the 
condition  addressed  by  BAe  MSB  No. 
32-A-JA851226  and  BAe  AWD  No.  32- 
19  was  an  unsafe  condition  that  may 
exist  on  other  airplanes  of  this  type 
certificated  for  operation  in  the  United 
States.  Accordingly,  the  FAA  proposed 
an  amendment  to  Part  39  of  the  FAR  to 
include  an  AD  on  this  subject. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  proposal  is 
adopted  without  change.  The  FAA  has 
determined  that  this  regulation  involves 
26  airplanes  at  an  approximate  annual 
cost  of  $600  for  each  airplane  or  a  total 
annual  fleet  cost  of  $15,600. 

The  cost  of  compliance  with  the 
proposed  AD  is  so  small  that  the 
expense  of  compliance  will  not  be  a 
significant  fmancial  impact  on  any  small 
entities  operating  these  airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 

"ADDRESSES" 

List  of  SubjecU  in  14  CFR  Part  39 

Air  Transportation,  Aviation  safety. 
Aircraft,  Safety 


Adoption  of  the  Amendment 
PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12, 1963):  and  14  CFR  11.89. 

§39.13    [An>«nd«d| 

2.  By  adding  the  following  new  AD: 

British  Aerospace:  Applies  to  Models  HP  137 
Mk.l  (all  serial  numbers),  (etstream 
Series  200  (all  serial  numbers),  and 
Jetstream  Model  3101  airplanes  (serial 
numbers  601  to  606)  equipped  with  Main 
Landing  Gear  Type  Numbers  1863  and 
1864  (all  sufflxes),  certificated  in  any 
category. 
Compliance:  Required  as  indicated  after 

the  effective  date  of  this  AD,  unless  already 

accomplished. 
To  prevent  the  development  of  hazardous 

cracks  in  the  main  landing  gear  pintle 

housing,  accomplish  the  following: 

(a)  Within  300  landings  and  every  1200 
landings  thereafter:  Conduct  an  eddy  current 
inspection  in  accordance  with  Section  2 
"Accomplishment  Instructions".  Part  A  "Non- 
destructive Testing"  of  British  Aerospace 
(BAe)  Mandatory  Service  Bulletin  (MSB)  No. 
32-A-|A85I22e  dated  December  19. 1965. 
Section  2  "Accomplishment  Instructions"  of 
BAe  Air  Weapons  Division  (AWD)  Service 
Bulletin  (S/B)  No.  32-19  dated  December  19, 
1985.  If  cracks  are  found,  before  further  flight, 
carry  out  repairs  in  accordance  with  AWD 
S/B  No.  32-19. 

(b)  At  intervals  of  300  landings  after  the 
initial  inspection,  required  by  paragraph  (a) 
of  this  AD,  conduct  a  visual  inspection  in 
accordance  with  Section  2  "Accomplishment 
Instructions,"  Part  B,  "Visual  Inspections"  of 
AWD  S/B  No.  32-19.  If  indications  of  cracks 
are  discovered,  conduct  an  eddy  current 
inspection  in  accordance  with  paragraph  (a) 
of  this  AD.  If  cracks  are  found,  before  further 
flight,  carry  out  repairs  in  accordance  with 
AWD  S/B  No.  32-19. 

(c)  Within  300  landings  after  a  heavy  or 
abnormal  landing,  conduct  an  eddy  current 
inspection  in  accordance  with  paragraph  (a) 
of  this  AD. 

(d)  If  the  actual  number  of  landings  is 
unknown  for  the  purpose  of  complying  with 
this  AO,  one  landing  may  be  substituted  for 
each  one-half  hour  of  flight  unless  the 
operator  substantiates  a  different  flight  hours 
to  landings  ratio.  This  substantiation  must  t>e 
submitted  to.  and  approved  by.  the  Manager. 
Aircraft  Certification  Staff,  address  below 

(e)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished 

(tl  The  intervals  t»etw«»cn  tne  reoetitive 
inspections  required  by  this  AD  may  bf 
adjusted  up  to  iO  Derceni  of  the  specified 
inter\'al  to  aiiow  "cccmpiisnmeni  of  these 
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inspections  concurrent  with  other  scheduled 
maintenance  on  the  airplane. 

(g)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Aircraft  Certification  Staff.  AEU- 
100.  Europe,  Africa  and  Middle  East  Office. 
FAA.  c/o  American  Embassy,  B-1000 
Brussels,  Belgium. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  British 
Aerospace.  Engineering  Department, 
P.O.  Box  17414.  Dulles  International 
Airport,  Washington.  D.C.  20041; 
Telephone  (703)  435-9100;  or  FAA. 
Office  of  the  Regional  Counsel.  Room 
1558.  601  East  12th  Street,  Kansas  City. 
Missouri  64106. 

This  amendment  becomes  effective  on 
January  30, 1987, 

Issued  in  Kansas  City,  Missouri,  on 
December  16. 1986. 
Edwio  S.  Harris. 
Director.  Central  Region. 
(FR  Doc.  86-29230  Filed  12-^30-86;  8:45  amj 

BIUJNQ  COOC  4110-19-M 


14  CFR  Part  39 


[Docket  No.  86-CE-«»-AO;  AmdL  39-5498] 

Airworthiness  Directives;  Mitsut)ishi 
Heavy  industries,  Ltd.  (MHI)  and 
Mitsubishi  Aircraft  intemationat.  Inc. 
(MAI)  Airplanes,  Models  Mli-2B-10, 
-15,  -20,  -25,  -26,  -26A,  -30,  -35,  -36, 
-36A,  -40.  and  -60 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule,  request  for 
comments. 


summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Mitsubishi  Heavy 
Industries,  Ltd.  (MHI)  and  Mitsubishi 
Aircraft  International,  Inc.  (MAI) 
Models  MU-2B-10.  -15.  -20.  -25.  -26. 
-26A.  -30.  -35.  -36.  -36A.  -40.  and  -60. 
herein  referred  to  as  "MU-2B"  airplanes, 
which  requires  modification  of  certain  of 
these  airplanes  with  manual  ignition 
switches,  and  for  all  airplanes,  the  use 
1  of  continuous  ignition  during  flight  in 
I  meteorological  conditions  shown  to 
result  in  flameout  until  such  conditions 
no  longer  exist.  The  FAA  has  received 
numerous  reports  of  single  and  dual- 
engine  flameouts  attributed  to  known  or 
suspected  ice  ingestion  on  airplanes 
powered  by  Garrett  TPE-331  engines. 
Four  in-flight  and  six  ground  flameouts 
were  reported  on  MU-2B  airplanes.  The 
requirements  of  this  AD  will  prevent 
significant  power  interruptions  and 
spool  down  due  to  inadvertent  flameout 
by  providing  a  source  of  ignition  to 
reestablish  combustion  quickly  once  the 


ingested  ice  has  passed  through  the 

engine  and  a  proper  fuel /air  mixture  is 

reestablished. 

dates:  Effective  Date:  December.  31. 

1986.  Comments  for  inclusion  in  the 

Rules  Docket  must  be  received  on  or 

before  January  30. 1987. 

Compliance:  As  prescribed  wrilhin  the 
body  of  the  AD. 

addresses:  Garrett  Turbine  Engine 
Company  (GTEC)  Operating  Information 
(OI)  Letter  331-11  dated  April  30. 1985. 
applicable  to  this  AD  may  be  obtained 
from  GTEC.  P.O.  Box  5217.  Phoenix. 
Arizona  85010;  Telephone  (602)  231- 
1000;  or  the  Rules  Docket  at  the  address 
below.  The  GTEC  OI  Utter  331-11  dated 
April  30, 1985.  and  MHI  Service 
Recommendation  (SR)  066B  dated 
November  13, 1986.  or  MAI  SR  040/74- 
001.  Revision  A.  dated  December  11. 
1986,  may  be  obtained  from  Beech 
Aircraft  Corporation  (Licensee  for 
Mitsubishi).  P.O.  Box  85.  Wichita. 
Kansas  67201;  Telephone  (316)  681-7111. 
Send  comments  on  the  AD  in  duplicate 
to  FAA,  Central  Region.  Attention:  Rules 
Docket,  No.  86-CE-69-AD.  Office  of  the 
Regional  Counsel.  Room  1558.  601  East 
12th  Street.  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  holidays 
excepted. 

for  further  information  contact: 

Mr.  John  P.  Dow,  Sr..  FAA.  Central 
Region,  Project  Support  Section  Foreign. 
ACE-109.  601  East  12th  Street.  Kansas 
City,  Missouri  64106;  Telephone  (816) 
374-6932. 

SUPPLEMENTARY  INFORMATION: 

Numerous  U.S.  certificated  airplanes, 
including  the  Mitsubishi  MU-2B 
airplanes,  are  powered  by  GTEC  TPE- 
331  engines.  The  FAA  has  received 
reports  of  53  single  and  dual-engine 
flameouts  in  the  U.S.  and  overseas  from 
operators  of  airplanes  powered  by  these 
engines.  All  of  these  flameouts  occurred 
during  or  after  a  known  or  suspected 
icing  encounter  and  are  attributed  to  ice 
ingestion  causing  an  interruption  of 
power  and  spool  down  of  the  engine. 
There  were  eleven  reports  of  dual- 
engine  flameouts,  seven  of  those 
occurring  in  flight  and  four  on  the 
ground.  In  three  of  the  seven  in-flight 
reports,  both  engines  flamed  out  during 
final  approach,  and  in  two  of  the  three 
reports,  the  airplane  landed  without 
engine  power.  The  ice  ingestion/ 
flameout  event  apparently  occurs 
because  of  ice  buildup  prior  to  use  of 
anti-ice  protection,  not  using  or 
prematurely  turning  off  ignition,  or  anti- 
ice  system  failure.  In  some  cases,  crew 
action  was  based  upon  the  mistaken 
behef  that  airframe  and  engine 


installations  were  free  of  the  ice  hazard 
because  of  clear  air  conditions  with  no 
visible  moisture  and  no  substantial 
airframe  ice  accretion. 

Four  in-flight  and  six  ground 
flameouts  were  reported  on  the  MU-2B 
airplanes.  Analysis  of  these  events,  and 
coordination  with  the  airframe  and 
engine  manufacturers  has  led  to  certain 
conclusions.  The  number  of  reports 
correlates  very  closely  with  exposure  to 
an  icing  environment  which  is  greatest 
for  FAR  135  operators  who  fly 
approximately  2.000  hours  per  airplane 
per  year,  and  in  some  regions,  are 
routinely  exposed  to  flight  in  an  icing 
environment  during  the  icing  season  on 
every  flight  at  lower  altitudes,  with  no 
opportunity  to  deviate  from  the  route  or 
delay  departures  substantially.  These 
FAR  135  operators  are  also  required  to 
submit  service  difficulty  reports  (SDRs). 
FAR  91  operators  submit  SDRs  on  a 
voluntary  basis  only,  and  from  the 
record,  at  a  lower  rate  than  the  FAR  135 
operators.  The  greater  exposure  and 
required  reporting  are  believed  to 
account  for  the  apparent  but  incorrect 
assumption  of  a  high  rate  of  flameouts  of 
engines  installed  on  certain  commuter 
airplanes,  and  no  potential  problem  with 
engines  installed  on  other  airplanes. 

The  engine  manufacturer  commented 
that,  despite  some  differences  in  gas 
path  parameters  between  various 
models  of  TPE-331  engines  installed  in 
these  airplanes,  none  of  the  differences 
were  believed  to  have  a  significant 
effect  on  ice  ingestion  capability  margin. 
These  facts  have  led  the  FAA  to 
conclude  that  the  potential  for  flameout 
due  to  icing  exists  in  all  GTEC  TPE-331 
engine  installations,  and  no  model 
variant  appears  more  or  less  susceptible 
to  flameout  due  to  design  features  of  the 
engine  or  installation  variances.  It  has 
been  observed  that,  while  some  models 
of  airplanes  have  accrued  a  substantial 
engine  time  with  few  flameouts.  the  data 
must  be  tempered  by  understanding  that 
only  a  small  fraction  of  the  flight  time, 
perhaps  one  hour  per  hundred,  may  be 
in  an  icing  environment  by  FAR  91 
operators.  Also,  for  a  twin  engine 
airplane,  the  engine  time  is  twice  the 
flight  time  and  the  concern  is  dual 
engine  flameouts  per  flight  hour.  These 
two  considerations  will  thereby  increase 
the  apparent  flameout  per  engine  hour 
rate  by  an  estimated  factor  of  at  least 
200.  While  rate  of  occurrence  is 
discussed,  a  singular  event  in  the  fleet  is 
sufficient  to  initiate  AD  action. 

From  these  facts,  the  FAA  has 
observed  that  a  dual  engine  flameout  is 
possible  at  low  altitudes  and  locations 
that  could  preclude  a  safe  landing.  It  is 
also  possible  that  total  loss  of  power  in 
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an  icing  environment  will  preclude  the 
use  of  bleed-air  powered  surface  de- 
icing  equipment.  Either  of  these 
conditions  conld  resah  in  a  staQ  or  stall/ 
spin  accident. 

The  GTEC  has  demonstrated  Aat  the 
power  interruptions  caused  by  a 
flameoiit  event  can  be  minimized  by  the 
use  of  an  automatic-reltte  (auto-relite) 
i^iMiofi  system  which  senses  power  or 
RPM  tess.  to  energize  the  ignition  exciter 
unit  until  power  or  RPM  is  restored,  then 
de-energizes  the  ignition  exciter  unit. 

In  1981,  the  FAA  issued  an 
Airworthiness  Directive  (AD)  against 
certain  airplanes  requiring  installation 
of  an  auto-relite  for  Right  into  known 
icing  conditions.  Since  that  time,  ten 
flaneout  reports  were  received  on  that 
model  with  only  two  occurring  n>-flight 
The  eight  ground  flameoats  occurred 
when  the  auto-relits  was  disabled. 
Verification  of  the  in-flight  events 
revealed  that  the  flameouts  occurred 
because  the  auto-relite  was  not  enabled 
vtben  the  ignition  selector  was 
improperly  set.  The  auto-relite  system 
on  the  airplane  model  evidendy 
functioned  adequately  to  restore  power 
qoickly  after  an  ice-induced  in-flight 
flameout  A  subsequent  bird  ingestion 
event  also  demonstrated  the  auto-relite 
effectiveness  in  other  than  ice  ingestion 
events.  Auto-relite  is  not  present]^ 
required  in  another  similar  model.  The 
latter  model  accrues  approximately  21 
percent  less  FAR  135  flight  time  than  the 
former  model.  Seven  in-flight  flameout 
reports  were  received  on  the  latter 
during  the  same  period. 

Considering  the  above  facts,  the  FAA 
has  soncloded  that:  (1)  The  dual  engine 
in-tlight  flameout  is  an  unsafe  condition; 
(2)  Ice-induced  dual-engine  flameouts 
are  probable;  (3)  No  GTEC  TPB-331 
model  engine  can  be  excluded  from  the 
consequences  of  ice-induced  flameout 
(except  the  TPE-331-14,  which  has  auto- 
relite);  (4)  No  model  aircraft  having  a 
TPE-331  engine  can  be  excluded  from 
the  probabihty  of  ice-induced  flameout 
using  Qeet  exposure  times  as 
substantiation  of  reliability  when  aa  ice- 
induced  flameout  event  has  been 
reported;  (5)  Continuous  ignitioji  or  auto- 
relite  is  eHective  in  rapidly  restoring 
power  after  an  ice-induced  flameout. 

The  FAA  has  determined  there  are 
approximately  670  airplanes  affected  by 
this  AD.  The  cost  of  compliance  with  the 
AO  is  estimated  at  S6.45  per  additional 
ignition  hour  per  airplane,  and  a  one~ 
time  fleet  cost  of  $566,000  for  installation 
of  the  manual  ignitioa  switch. 

Since  the  FAA  has  determined  that 
the  unsafe  condition  described  herein  is 
likely  to  exist  or  develop  in  other 
airplanes  of  the  same  type  design,  an 
AD  is  behig  issued  requiring  the  use  of 


continuous  ignition  when  operating  in 
actual  or  potential  icing  conditions,  and 
installation  of  a  manual  ignitioo  control 
switch  on  certain  Mitsubishi  Heavy 
Industries.  Ltd.  [MHl)  and  Mitsubishi 
Aircraft  fntemational.  Inc.  (MAI] 
Models  MU-2B-ia  -15.  -20.  -25.  -26, 
-26A,  -30,  -35,  -38,  -38A,  -40,  and  -60. 
airplanes.  Because  an  emergency 
condition  exists  that  requires  the 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  pubHc 
procedure  hereon  are  impractical  and 
contrary  to  the  public  interest,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Although  this  action  is  in  the  form  of  a 
final  rule  which  involves  requirements 
affecting  immediate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule,  htterested  persons  are 
invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
CommunicatTons  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Director.  This  nde  may  be  amended  in 
light  of  comments  received.  Comments 
that  provide  a  factual  basis  supporting 
the  views  and  suggestions  presented  are 
particularly  helpful  in  evaluating  the 
effectiveness  of  the  AD  and  determining 
whether  additional  riilemeking  is 
needed.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above.  A  report  summarizing  each  FAA- 
pubHc  contact,  concerned  with  the 
substance  of  this  AD.  will  be  filed  in  the 
Roles  Docket 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  122S1  with 
respect  to  this  rule  since  the  rule  must 
be  issued  iainiediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979),  If  tins 
actioa  is  swbsoqaontly  determirwd  to 
involve  a  significant  regulatioa  a  flnal 
regulatory  evahiation  or  analysis,  as 
appropriate,  «viU  be  prepared  and 
placed  in  the  regulatary  daeket 
(otherwise,  aa  evahtatioa  ia  ao< 


reqoired).  A  copy  of  it,  when  filed,  oiay 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption  "ADOHtSSet^* 
at  the  location  identified. 

Ust  of  Sub^acts  in  U  CFR  Part  S« 

Air  transportation.  Aviation  safety. 
Aircraft.  Safety. 

Adoptioa  el  tka  Amaadmaot 

PART  39— {MIENDED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  38  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autbodty:  48  IL&C.  13S4(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-448, 
January  12, 1983):  and  14  CFR  llJiS. 

{39.13    (Amended] 

2.  By  adding  the  following  new  AD: 

Mitsubishi  Heavy  Indintrie*.  U4.  aad 

Mitsubishi  Aircraft  InteraatioDal.  Ina: 
Applies  to  Models  MU-2B-ia  -15t  -28, 
-25.  -26,  -28A.  -30,  -35,  -36.  -3aA.  -40, 
and  -60  (all  serial  numbers)  airplanes 
certificated  in  any  category. 
Compliance:  Required  within  the  next  100 

hours  time-tn-serrice  (TTS)  after  the  efTective 

date  of  tliis  AD,  tmiess  already  accompHshed. 
To  preveat  sngiiM  flemeout  when  in  or 

departing  an  icing  •wviroasient  a«coiiipHah 

the  follo%ving: 

(a)  Modify  the  airplanes  not  equipped  with 
manual  ignition  switches. 

(1)  For  MU-2B-16,  -K,  -20,  -23,  -28  (S/N 
008  through  347  except  S/N  313.  321),  -3a  -35, 
and  -38  (S/N  501  through  696  except  S/N  652, 
661).  mtsdify  the  airptane  ag  de8crit)ed  In  MHI 
SR  068B  dated  Novenb^  13,  1966, 
InstnictioDS  1.0  through  BSX.  Compliance  wMi 
GTEC  S/B  TPE/TSE  33^-74-0003  ia  optioMl. 

(2)  For  Mi;-2B-2&.  -28.  -2SA  (S/Na  313SA. 
321SA.  34<SA  through  384SA.  ami  3«eSA 
throu^  394SA).  -35,  aid  -36A  (S/N*  6&2SA. 
eeiSA.  807SA  throi«)i  699SA  aarf  7(ttSA 
ttvough  730SA),  modify  the  airplane  as 
described  in  MAI  SR  040/74-001.  Revision  A 
dated  December  11, 1988.  Accomplishment 
Instnictions  p«ragTapha  A-C.  Compliance 
with  GTKC  S/B  Tffl/TSE  331-74-6003  is 
optiooaL 

(b)  Far  all  airpianea.  revise  the  airplane 
Pilot's  Operating  Manual  and  Airplaa*  FlS^ht 
MaiMel  (POM/AFM)  by  msarting  AppendU  1 
of  this  AD  in  the  "LAOTATIONS  "  sectian  of 
the  POMyATM.  Appendix  1  procedares 
supersede  any  other  POM/AFM  procedures 
which  may  be  cootradictery. 

(c)  The  requiiements  of  paragraph  (b)  of 
this  AD  may  be  accompUsbed  by  the  holder 
of  a  pilot  certificate  issued  under  Pari  61  of 
the  Federal  Aviation  Regdations  on  any 
auplane  ewnee  er  operated  by  bin.  The 
perswi  accsnipfisMr^  ttieee  actien*  must 
make  the  ajviapriBts  aiKraft  mateleaence 
recanl  ea*ry  aa  pcaacHbad  by  PAR  fUTS, 
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(d)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(e)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Wichita  Aircraft  Certification 
Office.  ACE-115W,  1800  Airport  Road,  Room 
100,  Mid-Continent  Airport.  Wichita,  Kansas 
87200;  Telephone  (316)  94ft-4400  for  MAI 
airplanes,  or  the  Western  Aircraft 
Certification  Office,  ANW-170W,  15000 
Aviation  Boulevard.  Hawthorne,  California 
90281:  Telephone  (213)  297-1351  for  MHI 
airplanes. 

All  persons  affected  by  Uiis  directive 
may  obtain  copies  of  the  dociunents 
referred  to  herein  upon  request  to  GTEC. 
P.O.  Box  5217.  Phoenix,  Arizona  85010; 
Telephone  (602)  231-1000;  Beech 
Aircraft  Corporation.  P.O.  Box  85, 
Wichita,  Kansas  67201;  Telephone  (316) 
681-9111;  or  FAA,  Office  of  the  Regional 
Counsel.  Room  1558,  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 

This  amendment  becomes  effective  on 
December  31, 1986. 

Issued  in  Kansas  Qty,  Missouri,  on 
December  16, 1986. 
Edwin  S.  Mania, 
Director,  Central  Region. 

Appendix  1— Supplement  to  the  POM/AFM, 
Mitsubishi  MU-2B-10,  -15.  -20.  -25,  -28, 
-26A  -30,  -35,  -38,  -38A.  -40.  and  -80, 

The  CONTINUOUS  IGNITION/MAN  IGN 
switches  shall  be  selected  to  ON  during  all 
operations  in  actual  or  potential  icing 
conditions  described  herein: 

(1)  During  takeoff  and  climb  out  ia  actual 
or  potential  icing  conditions. 

*(2)  When  ice  is  visible  on,  or  shedding 
from  propellerfs),  spinneiis),  or  leading 
edge(8). 

*(3)  Before  selecting  ANTI-ICE,  when  ice 
has  accumulated. 

(4)  Immediately,  any  time  engine  flameout 
occurs  as  a  possible  result  of  ice  ingestion. 

(5)  During  approach  and  landing  while  in  or 
shortly  following  flight  in  actual  or  potential 
icing  conditions. 

•Note:  If  icing  conditions  are  entered  in 
flight  fvithout  the  engine  antiicing  system 
having  been  selected,  switch  one  ENGINE 
system  to  the  ANTI-ICE  ON  position.  If  the 
engine  runs  satisfactorily,  switch  the  second 
ENGINE  system  to  the  ANTI-ICE  ON  position 
and  check  that  the  second  engine  continues 
to  run  satisfactorily. 

CAUnOiSf 

Flight  in  actual  or  potential  icing  conditions 
will  be  limited  by  duty  cycle  of  the  igniUon 
system.  Ignition  system  time  limits  must  be 
observed  to  prevent  exceeding  duty  cycle 
times.  Operator  should  verify  these  limits  for 
his  particular  installation. 

For  the  purpose  of  this  supplement  the 
following  definition  applies: 

•'Potential  icing  conditions  In  precipitation 
or  visible  moisture  meteorological  conditions: 

(1)  Begin  when  the  OAT  is  +S  'C  (-♦■41  T) 
or  colder,  and 

(2)  End  when  the  OAT  is  -HO  'C  (-f-50  'F) 
or  warmer." 


The  procedures  and  conditions  described 
in  this  appendix  supersede  any  other  POM/ 
AFM  procedures  and  conditions  which  may 
be  contradictory. 

(FR  Doc  88-29228  Filed  12-30-88;  a-45  am] 
muMa  cooc  4st»>is.« 


14  CFR  Part  71 

(Airspace  Docket  Na  ae-ACE-OS] 

Alteration  of  Transition  Area, 
Spencer,  IA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Pmal  rule. 


summary:  The  nature  of  this  federal 
action  is  to  alter  the  700-foot  transition 
area  at  Spencer,  Iowa,  to  provide 
additional  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Spencer, 
Iowa.  Municipal  Airport,  utilizing  the 
Spencer  VOR  as  a  navigational  aid.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  imder  Instrument 
Flight  Rules  (IFR),  and  oUier  aircraft 
operating  under  Visual  Flight  Rules 
(VFR). 

EFFECMVE  DATE  February  12, 1987. 
row  FURTHER  INRMMATION  CONTACT 

Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540, 
FAA,  Cenb-al  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-3408. 
9UPPLEMENTARY  INFORMATION:  To 

enhance  airport  usage,  an  additional 
approach  procedure  is  being  developed 
for  the  Spencer,  Iowa,  Municipal 
Airport,  utilizing  the  Spencer  VOR  as  a 
navigational  aid.  The  establishment  of 
an  instrument  approach  procedure 
based  on  this  approach  aid  entails 
alteration  of  the  transition  area  at 
Spencer,  Iowa,  at  or  above  700  feet 
above  the  ground,  within  which  aircraft 
are  provided  air  traffic  control  service. 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  aircraft  using  the 
new  approach  procedure  imder 
Instiimient  Flight  Rules  (IFR).  and  other 
aircraft  operating  under  Visual  Flight 
Rules  (VFR).  Section  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6B.  dated 
January  2, 1986. 

Discussion  of  Comments 

On  page  36563  of  the  Federal  Register, 
dated  October  14. 1986.  the  Federal 
Aviation  Administration  pubUshed  a 
Notice  of  Proposed  Rulemaking  which 
would  amend  S  71.181  of  Part  71  of  the 


Federal  Aviation  Regulations,  so  as  to 
designate  a  transition  area  at  Spencer, 
Iowa.  Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submittiivg  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  as  a  residt 
of  the  Notice  of  Proposed  Rulemaking. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation.  It 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adc^tion  of  the  Amendment 


PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  71  of 
the  FAR  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  108(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

S  71-181    [Amandad] 

2.  By  amending  S  71.181  as  follows: 

Spencer,  Iowa 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.5  mile 
radius  of  the  Spencer,  Iowa,  Municipal 
Airport  (Lat.  43*09'45"  N.,  Long.  95'11'30"  W.) 
and  within  4  miles  each  side  of  the  Spencer 
VOR  314'  radial,  extending  from  the  6.5  mile 
radius  zone  to  8.5  miles  northwest  of  the 
VOR:  within  4  miles  each  side  of  the  Spencer 
VOR  122*  radial,  extending  from  the  6.5  mile 
radius  zone  to  8.5  miles  southeast  of  the 
VOR;  within  3.75  miles  each  side  of  the 
Spencer  VOR  122*  radial,  extending  from  the 
8.5  mile  radius  zone  to  12.5  miles  southeast  of 
the  Spencer  VOR;  excluding  that  portion  that 
overlies  the  Milford,  Iowa,  transition  area. 

This  amendment  becomes  effective  at 
0901  UTC  February  12, 1987. 
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lasued  is  Kansas  City,  Misaoari.  on 
December  Mt  ISfifi. 
CInwiice  B.  hiwwfawii. 
Acting  Manager.  Air  Traffic  Division. 
|FR  Doc.  8S-29308  Filed  12-00-68;  8.-45  Mn| 

MUJMaCOOi  4M«K«»« 

14CFRPar«71 

[/MwpBCT  Deciiat  No.  SS-AGL-ZS! 


Alteration  of  TiuislUon  Area— Hatry 
W.  Btowno  Akput,  Sos^naw,  Mt 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rde. 

summary:  The  nature  of  this  action  is  to 
alter  the  existing  Harry  W.  Browne 
Airport,  Saginaw,  Michigan,  transition 
area  to  accommodate  a  new  NDB 
Runway  27  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Harry  W. 
Browne  Airport. 

The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

EFFHCnVE  DATE  0901  UTC,  April  9. 1987. 
FOR  FURTHER  INFOWMATKHt  CONTACT: 
Edward  R.  Heaps.  Air  Traffic  Division. 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
eOOia  telephone  (312)  6B4-7360. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  November  3, 1986,  the 
Federal  Aviation  Admimstration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regvlatioiw  (14  CFR 
Part  71)  to  alter  the  Harry  W.  Browne 
Airport.  Saginaw,  Michigan,  transition 
area  (51  FR  39867). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.68  dated  [anuary  2. 
1986. 

ThaRate 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
Harry  W  Browne.  Saginaw.  Michigan. 
transtnoa  area  to  aesoimradate  aiccraft 
utilizing  an  NDB  Runway  27  SIAR 


The  FAA  has  determined  that  this 
proposed  regalatton  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  U. 
therefore — (\\  is  not  a  "ma^or  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (3)  does  not 
warrant  prepeiatioa  of  a  tegnlatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  afFect  air  trafRc 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiacts  iarl4  GFR  Part  71 

Aviation  safety,  Transition  areas. 
Adoption  of  tha  Ameodniant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— (AMENDED) 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authsfitr  49  U.S.C.  1346(9).  1354(a).  1510; 
Executive  Order  10854:  40  U.S.C  106(g) 
(Revised  Pub.  L  97-44a  (anuary  12. 1983);  14 
CFR  11.e8L 

§71.in    (Amandadl 

2.  Section  71.181  is  amended  as 
follows: 

SagioAw  Henry  W.  Broavae  Aiipod  MV 
(Amended) 

Tha4  sirs^ce  exteiMliag  upwsrd  from  700 
feei  above  tlie  surface  wi^in  a  &.5  mile 
radius  of  Harry  W.  Browne  Airport  (lat 
43*25'58'  N..  long.  83*5T43'  W):  and  within  2 
miles  each  side  of  the  066*  bearing  from 
Harry  W.  Browne  Airport,  extending  from  the 
5.5  mile  radiuf  to  8.5  miles  east  of  the  airport 
exchubi^  that  portiim  within  the  Saginaw 
Tri-City  Airport.  Michigan,  transition  area. 

Issued  in  Des  Plaines,  Illinois,  on  December 
15, 196& 
Teddy  W.  BaRfam. 

Manager.  Air  Traffic  Division. 

[FR  Doc.  86-29220  Filed  12-30-68;  8:45  am] 

BKXMG  cooc  4no-i3-a 


action:  Final  rule. 


14  CFR  Part  71 
(Alrspaca  Docket  I 


.•»-ACA-11) 


Altaratlon  to  Control  Zona,  Calvarton, 
NY 

AQiMCTt  Federal  Aviation 
Adoiiniatiatiaa  (FAA)^  DOT 


SUMMARY:  This  amendment  alters  the 
configuration  of  the  Calverton/Peeonic 
Field  Control  Zone  by  deleting  the 
southwresl  extension  from  the  5-mile 
radius  lone.  This  action  is  taken,  at  the 
request  of  the  using  agency,  to 
relinquish  the  airspace,  and  permit  it  to 
return  to  imrestricted  pubhc  use. 
EFFECTIVE  DATE:  8901  UTC,  February  12. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  A.  Bales.  Airspace  and  Planning 
Branch.  AEA-630,  Air  Traffic  Division. 
Federal  Aviation  Administration. 
Fitzgerald  Federal  Building,  ).F.K. 
International  Airport,  (amaica.  New 
York  11430;  Telephone:  (718)  917-122a 

SUPPtCMENTARY  IMVORMATIOH: 

History 

On  Thursday,  fuly  31. 1988.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  Calverton.  NY. 
Control  Zone  configuration  at  Calverton 
Naval  Weapons  Industrial  Reserve  Plant 
(Peconic  Field)  by  deleting  the 
southwest  extension,  within  3  miles 
each  side  of  the  Calverton.  NY. 
VORTAC  210*  radial,  from  the  5-mile 
radius  zone.  (51  FR  27422).  biterested 
parties  were  invited  to  participate  in  this 
proposed  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  tte  proposeri  were  received. 
Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  rn  the  notice.  Set:tion  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  746a8  dated  January  2, 198& 

The  Rule 

This  ajaendment  to  Part  71  of  tha 
Federal  Aviation  Regulations  alters  the 
conBguration  of  the  Calverton/Peeonic 
Field  Control  Zone  by  deleting  the 
southwest  extension  from  the  5-mile 
radius  zone.  This  action  is  taken.^  at  the 
request  of  the  using  agency,  to 
relinquish  the  airspace,  and  permit  it  to 
return  to  unrestricted  public  use.  The 
FAA  ha*  determiaad  that  this 
amendment  only  invotves  an 
estabRshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  tliem  opecatiooaUy  current  It. 
therefore:  (1)  Is  not  a  "bmjot  ruk"  uiukr 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule '  onder  DOT  RegulakMy 
Pakcies  and  Procedarcs  (44  FR  11094^ 
February  26, 1979);  and  (3)  does  not    ' 
warrant  piaparatten  of  a  regirfatary 
evaluation  as  the  anticipated  impact  Is 
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so  minimal  Since  this  is  a  nnitine  BMrtter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  ecooonuc  iinpact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety.  Control  zone. 

Adoption  of  the  Ameodmant 

PART  71— {AMENDED] 

According^,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1348(a),  1354(al  1510, 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12.  M83);  14 
CFR  ujga. 

$71,171   {Amandad] 

2.  Sectioa  71.171  is  amended  as 
follows: 

Calverton.  NY.  |Aniended| 

By  removing  the  words  "withia  Iniies 
each  side  of  the  Calverton,  NY,  VCRTAC 
210'  radial,  extending  from  the  5-miIe  radius 
zone  to  8.5  miles  southwest  of  the  VORTAC" 

Issued  in  Jamaica,  New  York,  on  December 
18. 1986. 

Edmund  Spring. 

Manager,  Air  Traffic  Dirision. 

[FR  Doc.  88-29385  Filed  12-30-8&  8:45  am) 

MLUNQ  cooc  4S10-13-«i 


14  CFR  Part  71 

[  Airspaoa  Deckat  No.  •S-.AEA-C] 

AlteratkMi  of  Control  Zona,  Fort  Euatis, 
VA 

agency:  Federal  Aviation 
Admrnistration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  alters  the 
published  description  at  Fort  Eustis.  VA. 
to  reflect  minor  adjushnents  to  die 
parameters  of  the  control  zone.  The 
intended  effect  of  this  action  is  to  enswe 
segregation  of  aircraft,  using  a  new  NDB 
Runway  14  and  Copter  NDB  136* 
instrument  approach  procedure  in 
instramenl  conditions,  from  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 

EFFECTIVE  DATE:  0901  UTC.  February  12. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  A.  Bales.  Airspace  and  Planning 
Branch.  AEA^sao.  Air  Ti«£Ek  Division. 


Federal  Aviation  Admimstra^on, 
Fitzgerald  Federal  Building, )  JJC. 
International  Airport.  Jamaica,  New 
York  11430:  Telephone:  (718)  917-1228. 
SUPPLEMENTARY  INFORMATION: 
History 

On  Friday.  November  8. 1SW5.  tlw  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  published 
description  at  Fort  Eostis.  VA.  to  reflect 
a  minor  reali^ment  of  the  control  zone. 
This  action  will  provide  segregation  of 
aircraft,  using  a  new  NDB  Runway  14 
and  Copter  NDB  136*  instrument 
approach  procedure  in  instrument 
conditions,  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace  |50  FR  46447). 
Interested  parties  were  invited  to 
participate  in  this  proposed  rulemaking 
proceeding  by  submitting  *vritten 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.171  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7480.8  dated  January  2, 1986. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  is  to,alter 
pubHshed  description  at  Fort  Eustis,  VA, 
to  reflect  a  minor  realignment  of  the 
contix)!  zone.  The  FAA  has  determined 
that  this  amendment  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatoiy 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  pieparstioa  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
80  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  R^ulatory 
Flexibility  Act. 

List  of  Subjects  ia  14  CFR  Part  71 

Aviation  safety,  Control  zone. 
Adoption  of  tlM  AaModmaat 


PART  71— {AMENDED! 

Accordin^y.  pursuant  to  die  auduirity 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Ragulatioos  <M  era  Part  71)  is 
amended,  as  follows: 


1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aulliarity:  40  U.S.C.  134a(a).  1S54(«).  1510; 
Executive  Order  10854;  49  U.SX:.  10e(g) 
(Revised  Pub.  L  07-44a  January  12, 1983):  14 
CFR  11.09. 

971.171    (Amendad) 

2.  Section  71.171  is  amended  as 
follows: 

Fort  EostiB,  VA— (Revised) 

That  airspace  within  a  5-mile  radius  of  the 
center  (Ut. 37'07'45'N.,  Long.  TraBtt'W.). 
of  FeUcer  Amiy  Airfieid.  Fort  Euatis.  VA; 
within  3  miles  each  side  of  the  316'  bearii^ 
from  Felker  NDa  extending  from  the  5-mUe 
radius  zone  to  8.5  miles  northwest  of  the 
NDB;  excluding  the  portion  that  coincides 
with  the  Newport  News.  VA.  Control  Zone. 
This  Control  Zone  is  effective  during  specific 
times  established  in  advance  by  Notice  to 
Airmen.  Tlie  effective  dates  and  fiwes  wiM 
thereafter  be  published  contnciuoasly  in  the 
Airport/Facility  Directory. 

Issued  in  Jamaica.  New  Yoric.  an  December 
iai986. 

Edmund  Spring. 

Manager,  Air  Traffic  Diviakm. 

[FR  Doc.  86-29983  Rled  12-30-88;  8:45  am) 

BIUJNG  COOE  «10-t3-a 

14  CFR  Parts  71  and  75 

I  Airspace  Docket  No.  86-AWP-291 

Alteration  of  VOR  Federal  Airways, 
Reporting  Potnts  and  Jet  ftoutes— 

California 

agency:  Federal  Aviation 
Adminisfration  (FAAJ,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  These  amendments  chaitge 
the  description  of  certain  Federal 
Afrways  and  )et  Routes  in  the  state  of 
California,  by  substituting  the  name 
Clovis  for  Pinedale,  and  changes  the 
Pinedale,  CA.  Reporting  Points. 
Recently,  several  incidents  have 
occurred  in  which  pilots  proceeded  to 
the  wrong  navigational  aid  (NAVAID) 
because  of  the  similar  sounding  names 
of  Palmdale  and  Pinedale.  This  action 
changes  the  name  of  Pinedale  to  Clovis 
wherever  if  appears  but  does  not  alter 
controlled  mrpsace  or  airway 
configtu-ations. 

EFFECTIVE  DATE:  0901  UTC.  February  12, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  derations  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington,  DC  20501;  telephone:  (202) 
267-9254. 


BEST  COPY  AVAILABLE 
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The  Rule 

These  amendments  to  Parts  71  and  75 
uf  the  Federal  Aviation  Regulations 
change  the  name  to  the  Pinedale 
VORTAC  to  the  Clovis  VORTAC  in  the 
description  of  each  airway  and  jet  route 
in  which  the  Pinedale  VORTAC  was 
used.  There  have  been  several  incidents 
recorded  where  pilots  misunderstood  a 
clearance  involving  the  Pinedale  or 
Palmdale  VORTAC  and  proceeded 
toward  the  wrong  NAVAID.  This  action 
will  preclude  any  confusion  of  the  two 
NAVAIDs  in  the  future.  Because  these 
actions  are  minor  technical  amendments 
which  reflect  a  facility  name  change  but 
do  not  affect  airspace  assignments,  and 
are  actions  in  which  the  public  would 
not  be  particularly  interested.  I  Hnd  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary.  Sections 
71.123.  71.203,  71.207,  and  75.100  of  Parts 
71  and  75  of  the  Federal  Aviation 
Regulations  were  republished  in 
Handbook  7400.6B  dated  January  2. 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"signiRcant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  full  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

list  of  Subjects  in  14  CFR  Farts  71  and 

75 

Aviation  safety.  VOR  Federal 
airways.  Reporting  points  and  jet  routes. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Parts  71  and  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  75)  as  amended  (51  FR  8,  9, 
6103  and  39649),  are  further  amended,  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983):  14 
CFR  11.60. 


S  71.123    (Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-23,  V-165.  V-230  and  V-5S5— {Amended) 

Wherever  Pinedale  appears  substitute 
Clovis. 

971.203   (Amended] 

3.  Section  71.203  is  amended  as 
follows: 

Pinedale,  CA — [Remove]. 
Clovis,  CA— (New). 

S  71.207   [Amended] 

4.  Section  71.207  is  amended  as 
follows: 

Pinedale,  CA — (Remove). 
Clovis.  CA— (New). 

PART  75— (AMENDED] 

5.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a).  1354(a),  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.99. 

§75.100    [Amended] 

6.  Section  75.100  is  amended  as 
follows: 

1-65  and  |-110— (Amended] 

Wherever  Pinedale  appears  substitute 
Clovis. 

Issued  in  Washington,  DC.  on  December  22, 
1986. 

Harold  H.  Downey, 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  86-29231  Filed  12-30-86:  8:45  am] 
aaiNW  CODE  4*10-13-11 


14  CFR  Part  75 

[Alrspece  Docket  No.  86-AWA-18] 

Alteration  and  Establishment  Jet 
Routes— Expanded  East  Coast  Plan 

agency:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  a  new 
Jet  Route  J-211  in  the  states  of  Maryland 
and  Pennsylvania.  This  amendment  is 
part  of  the  Expanded  East  Coast  Plan 
(EECP).  The  EECP's  objective  is  to 
establish  an  improved  air  traffic  system 
that  is  designed  to  reduce  delays  for 
aircraft  en  route  to  or  departing  from 
terminals  in  the  eastern  Onited  States. 
The  EECP  is  being  implemented  in 
several  segments  until  completed. 
EFFECTIVE  DATE:  0901  UTC.  February  12. 
1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  and  Air  Traffic 


Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone:  (202) 
287-9254. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  10, 1986,  the  FAA  proposed  to 
amend  Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  alter  the 
descriptions  of  Jet  Routes  1-30.  (-34.  J- 
134. 1-149,  J-162,  and  )-<518  and  establish 
new  J-211  (51  FR  20978).  Due  to 
numerous  technical  problems  Jet  Route 
J-211  was  the  only  route  that  passed  a 
flight  check.  Accordingly,  the  other 
proposed  amendments  have  not  been 
adopted.  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes  the  amendment  establishing  J- 
211  is  the  same  as  proposed  in  the 
notice.  Section  75.100  of  Part  75  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6B  dated 
January  2. 1986. 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations 
establishes  new  J-211.  CurrenUy,  east 
coast  traffic  flows  are  saturated  and 
compressed  in  the  New  York 
metropoUtan  area  that  substantial 
delays  are  experienced  daily.  The 
establishment  of  )-211.  as  part  of  the 
EECP.  will  alleviate  this  congestion  and 
reduce  delays  to  and  from  terminals  in 
the  eastern  United  States. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety,  Jet  routes. 
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Adoptioo  of  the  Amendmeat 

PART  75— (AMENOEO] 

Accordingly,  pmitiant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  RegtriatioiM  (14  CFR  Part  75)  is 
amended  as  folloivs: 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

AHlfaaatir:  49  U.S.C  134«(«).  «54(«J.  1510; 
Executive  Order  10854;  49  U.Sil  106(gJ 
(Revised  Pub.  L  97-449,  January  12. 18831;  14 
CFR  11.89. 

975.100    (Amended] 

2.  Section  75.100  is  araeaded  as 
follows: 

Fnom  foliRBtown.  PA,  via  INT  )ohnstt»wn 
129*  and  Westminster.  MD,  2Br  radials:  to 
Weatminster. 

Issued  in  Washington,  DC,  on  December  19, 
1988. 

Harold  H.  Dowaey. 

Acting  Manager.  Airapoce-RvJesotid 

Aeronautical  Information  Division. 

(FR  Doc  86-28232  Fifed  12-30-86;  «:45  an] 

BIUJNG  COOC  4«ie-tS-M 


14  CFR  Part  91 

[OodNtNa  X43M.  SpMM  FMaral  AvtaUon 
Regulation  No.  47-1] 

SpecM  Plight  Avihorizatlon  for  Noisa 
Restricted  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  Special  Federal  Aviation 
Regulation  (SFAR)  47  provides  for 
limited  issuance  of  special  flight 
authorizations  to  conduct  certain 
nonrevenue  operations  that  are 
otherwise  protalrited  by  tfie  Part  91, 
Subpart  E,  noise  restrictions.  TTie 
current  rule  terminates  on  December  31, 
1986.  This  nile  extends  SFAR  47  through 
December  SI,  1987,  end  reduces  the 
purposes  for  which  a  special  flight 
authorir^ion  may  i>e  isaoed  by  not 
permitting  the  retuni  to  the  United 
States  ef  an  expottedaircFafl  except  to 
husUdt  xa  saap  the  aircraft  or  lo  pennit 
movements  between  etorage  locations  in 
the  United  States. 


EFFECTl¥E  AAic:  Effective  da«e  of  this 
amendoMBl  is  lasaary  1. 1967. 

Mr.  Sichavd  Tednick.  Moiw  pdicy  and 
Regolatoty  fltanoh  (AO-ltOI.  Mcme 
Abatement  Divinaa,  Office  irf 
Environment  and  Energy.  Fedend 
Aviation  Administration.  800 
Independence  Ave..  SW..  Washington. 
DC  20591.  telephone:  (202)  267-3558. 


SUPFLEMENTARY  INFORMATION 
Background 

Under  Part  91  of  Uk  Federal 
Regulations  (FAR),  on  or  after  January  1. 
1985.  no  person  may  operate  a  civil 
subsonic  turboject  airplane  with  a 
maximum  weight  of  more  than  754100 
pounds  to  or  from  as  airport  in  thie 
United  States  unless  that  airplane  has 
been  shown  to  comply  wiA  Stage  2  of 
Stage  3  noise  levels  under  Part  36.  This 
restriction  applies  to  U3.  registered 
aircraft  that  have  standard 
airworthiness  certificates  and  foreign 
registered  aircraft  that  would  be 
required  to  have  a  U.S.  standard 
airworthiness  certificate  in  order  to 
conduct  the  operations  intended  for  the 
airplane  were  it  registered  in  the  United 
States.  SFAR  47  was  adopted  February 
28. 1985  (50  FR  7751;  February  26. 1985), 
to  permit  certain  noncomplying 
operations  of  noise  restricted  aircraft 
which  would  be  unlawful  without  a 
formal  grant  of  exemption  under  FAR 
Part  11.  The  FAA  has  determined  diese 
limited  issuance  special  flight 
authorizations  to  be  very  cost  beneficial 
and  time  efficient  to  bodi  die 
government  and  the  private  sector. 
However.  SFAR  47  expires  on  December 
31, 1988,  and  to  permit  the  operation  of 
remaining  non-noise  compKant 
airplanes  to.  from,  or  within  the  United 
States,  this  amendment  extends  SFAR 
47  for  a  one  year  period  until  December 
31. 1987. 

Experience  gained  in  the  issoant®  of 
these  special  flight  authorizations 
indicates  that  certain  changes  to  die 
purposes  for  which  SFAR  47  may  be 
utilized  are  required.  The  adoption  of 
this  amendment  precludes  some 
operations  now  permitted  by  SFAR  47, 
Howevec  appticants  seeking        ^• 
authorizatioo  for  operations  previously 
permitted  uncfer  SFAR  47  will  still  be 
aUe  to  petition  for  an  exemption  under 
FAR  Part  11  for  those  operations. 

This  rule  amends  Sectioa  2  of  SFAR 
47  so  that  operators  importing  or 
returning  aircraft  into  the  United  States 
after  exporx.  can  only  obtain  special 
flight  authorizations  to  permit  diera  to 
deliver  the  aaicraft  to  be  scra^Md  m  for 
modification  to  bring  the  aircraft  into 
cooipliaace  with  Stage  2  of  Sti^  3  noise 
levels.  In  addition,  operatioas  solely  to 
change  storage  locations  widiia  the 
United  States  will  oo  longer  be 
authorized  aader  SFAR  47.  Aini«lt  in 
storage  in  Uie  United  Sutes  can  stiii  be 
exported,  oioved  to  be  ff^^fyed  or 
modified  to  caaiply  with  the  aoise  level 
requirements,  but  not  to  anetlMr  poiat  of 
storage  in  the  iini  ted  States.  TlMse 
changes  are  necessary  to  brii^  4be 
SFAR  Into  closer  agreement  with  the 


long-standing  public  policy  discussed 
under  "Review  of  Comments"  below. 
This  rule  also  amends  Section  3  of 
SFAR  47  to  require  the  applicant  for  a 
spedal  flight  autborizalion  to  supply  a 
point  of  contact  and  information  on  the 
aircraft  airworthiness  status.  Based  on 
experience  gained  in  administering 
SFAR  47,  the  provision  of  this 
Information  %vill  reduce  or  eliminate 
delays  in  processing  appUcationa  for 
SFAR  47  authorizations. 

Effective  Date 

The  final  ride  is  effective  )anuary  1, 
1987,  which  is  less  Uian  30  days  after  the 
date  of  publication.  Such  action  is 
necessary  for  the  FAA  to  have 
continuous  and  uninterrupted  regulatory 
authority  to  grant  exemptions  (special 
flight  authorizations  to  operators  of 
qualifying  aircraft.  The  public  need  to 
grant  these  exemptions  coastitotes  good 
and  sufficient  cause  to  waive  the  normal 
30-day  waiting  period. 

Review  of  Comments 

These  amendments  are  based  on 
Notice  of  Proposed  Rulemaking  No.  86- 
12  published  in  the  Federal  Register  on 
August  18. 1986  (51  FR  29C76).  Interested 
persons  have  been  afforded  the 
opportunity  to  participate  in  the 
development  of  all  aspects  of  this 
rulemaking  by  submitting  written 
comments  to  the  public  regulatory 
docket  The  period  for  submitting 
comments  dosed  October  2, 1986.  Five 
comments  were  received.  They  were 
carefully  reviewed  and  considered  in 
the  issuance  of  this  fmal  rule.  All  five 
generally  supported  extension  of  the 
SFAR.  but  each  went  on  to  suggest 
proposed  modifications.  Four  of  the  five 
commenters  were  from  the  Miami, 
Florida,  area  and  they  suggested 
allowing  unlimited  maintenance  flights 
into  Miami.  TTie  fifWi  commenter  was  an 
airline  labor  assocration  that  suggested 
extending  the  life  of  the  SFAR  to 
December  31, 1990. 

Concerning  maintenance  (lights  to 
Miami,  die  FAA  believes  diat  such 
exemptions  would  provide  only  some 
short-term  increase  in  business  activity 
for  Miami  area  certificated  repair 
facfhties.  Several  U.S.  and  foreign 
companies  (including  one  in  Miami)  are 
currently  producing  and  instalhng  hosfa- 
kiU  for  DC-«'s  and  Boeing  707's.  As 
n(RicaDpl]ring  aircraft  are  either 
retrofitted  or  scrapped,  the  economic 
significance  of  maintaining  the 
renaining  noncomphant  aircraft  will 
continue  to  ahrink.  At  die  saaw  time, 
mainteaaace  activity  ia  sofiport  of 
complying  airplanes  wall  increase.  Mare 
than  100  airplanes  operated  by  U.S.  and 
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foreign  operators  have  been  retrofitted 
to  date. 

Prior  to  adopting  the  original  SFAR, 
the  FAA  carefully  assessed  the 
availability  of  repair  facilities  outside 
the  United  States  for  operators  of 
noncomplying  aircraft  and  found  that 
they  were  entirely  adequate  to  serve 
those  aircraft  which  needed  such  service 
and  could  not  be  operated  into  the 
United  States.  Further.  Miami  is  not  the 
only  location  to  which  operators  wish  to 
fly  their  aircraft  for  maintenance.  Large 
maintenance  facihties  exist  at  Marana. 
Arizona,  and  Smyrna.  Tennessee,  and 
requests  have  been  made  for 
exemptions  and  special  flight 
authorizations  to  move  aircraft  to  both 
locations.  Other  major  facilities  are 
located  elsewhere  in  the  United  States, 
as  well.  In  this  respect,  Miami  is  not 
unique,  and  there  is  no  distinguishable 
rationale  for  extending  SFAR  47 
privileges  to  just  that  one  city. 

Finally,  there  would  be  a  serious 
problem  in  administering  the  large 
number  of  special  flight  authorizations  if 
purely  maintenance  flights  were 
allowed.  Each  authorization  must  be 
processed  and  its  terms  enforced.  Since 
the  flights  are  limited  to  nonrevenue 
operations  and  no  cargo  or  passengers 
may  be  carried  except  those  directly 
concerned  with  the  operation  of  the 
aircraft,  the  FAA's  operations  inspectors 
would  have  to  expend  substantial  time 
to  assure  that  the  provisions  of  the 
special  flight  authorizations  were  met. 

Similarly,  the  FAA  does  not  agree 
with  the  conunenter's  suggestion  to 
extend  SFAR  47  through  1990.  Since  the 
original  adoption  of  the  FAA's  aircraft 
noise  compliance  rule.  Part  91.  Subpart 
E  {14  CFR  Part  91)  of  the  Federal 
Aviation  Regulations  in  1976.  public 
policy  has  been  to  encourage  removal  of 
older,  noisier  airplanes  from  operations 
at  all  U.S.  airports.  U.S.  operation  of 
most  noncomplying  3  and  4  engine 
airplanes  became  illegal  on  January  1, 
1985.  The  SFAR  is  intended  to  provide  a 
means  for  ferrying  the  last  few 
noncompliant  aircraft  out  of  the  country 
or  to  domestic  locations  for  hushkitting: 
it  is  not  intended  to  provide  a 
permanent  alternative  to  complying  with 
the  Part  91  regulation. 

For  the  reasons  discussed  above,  the 
FAA  has  decided  not  to  adopt  the 
commenters  suggestions.  Otherwise,  this 
amendment  and  the  reasons  for  its 
adoption  are  the  same  as  those 
contained  in  Notice  86-12.  and,  unless 
otherwise  indicated,  the  proposals 
contained  in  the  Notice  have  been 
adopted  without  change. 


Paperwork  Reduction  Act 

The  reporting  requirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  have  been  assigned  0MB 
Control  Number  2120-0518. 

Economic  Impact 

This  rule  has  minimal  economic 
impact.  The  rule  provides  an  alternative 
from  the  exemption  process  for  certain 
operations,  reducing  administrative 
costs  upon  operators  and  the  FAA. 
While  the  operations  are  not  without 
some  noise  costs,  these  costs  can  be 
characterized  as  trivial,  since  the 
number  of  operations  at  any  one  local 
airport  will  be  extremely  low  in  number. 

Even  though  benefits  will  exceed 
costs  for  this  proposal,  the  FAA  finds 
that  the  SFAR  is  not  likely  to  have 
significant  economic  impact  upon  a 
substantial  number  of  small  entities.  The 
basis  for  this  is  the  very  low  number  of 
requests  which  FAA  foresees  as  a  result 
of  the  adoption  of  this  proposal.  This 
number  should  not  exceed  fifty  over  the 
life  of  the  regulation.  Accordingly, 
preparation  of  a  full  regulatory 
evaluation  is  not  required. 

List  of  Subjects  in  14  CFR  Part  91 

Air  carriers.  Aviation  safety.  Safety, 
Aircraft,  Aircraft  pilots.  Air  traffic 
control,  Pilots,  Airspace,  Air 
transportation.  Airworthiness  directives 
and  standards. 

Environmental  Analysis 

Pursuant  to  Department  of 
Transportation  "Policies  and  Procedures 
for  Considering  Environmental  Impacts" 
(FAA  Order  1050.1D).  a  Finding  of  No 
Significant  Impact  has  been  prepared. 
The  changes  proposed  in  this  rule  do  not 
significantly  affect  the  quality  of  the 
human  environment. 

Reason  for  Immediate  Adoption 

The  timely  extension  of  SFAR  47  will 
enable  the  uninterrupted  issuance  of 
limited  special  flight  authorizations  to 
permit  certain  noncomplying  operations 
of  noise  restricted  aircraft  which  would 
be  unlawful  without  a  formal  grant  of 
exemption  under  FAR  Part  11.  Because 
the  ability  to  issue  these  limited  special 
flight  authorizations  will  expire  after 
December  31, 1986,  and  because  they 
are  very  cost  beneficial  and  time 
efficient  to  both  the  government  and  the 
private  sector,  good  cause  exists  to 
making  this  amendment  effective  in  less 
than  30  days. 


The  Fmal  Rule 

Accordingly,  the  FAA  amends  Part  91 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  91)  by  amending  Special 
Federal  Aviation  Regulation  (SFAR)  47 
as  follows;  effective  January  1, 1987. 

PART  91— {AMENDED] 

1.  The  authority  citation  for  Part  91  is 
revised  to  read  as  set  forth  below  and 
the  authority  citations  following  Special 
Federal  Aviation  Regulation  47  are 
removed: 

Authority:  49  U.S.C.  1301(7),  1303. 1344. 
1348. 1352  through  1355. 1401, 1421  through 
1431. 1471. 1472, 1502, 1510. 1522,  and  2121 
through  2125;  Articles  12,  29.  31.  and  32(a)  of 
the  Convention  on  International  Civil 
Aviation  (61  Stat  1180):  42  U.S.C.  4321  et  seq 
E.0. 11514:  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  21, 1983). 

2.  Paragraph  2(c)  is  amended  by 
deleting  the  phrase  "the  sale,  lease,  or 
other  disposition  of  the  airplane;  and" 
and  substituting  the  phrase  "scrapping 
the  airplane"  in  its  place. 

3.  Paragraph  2  is  amended  by  deleting 
subparagraph  (d). 

4.  Paragraph  3  is  amended  by  adding 
new  subparagraphs  (h)  and  (i)  to  read  as 
follows: 

(h)  The  applicant's  name  and  telephone 
number. 

(i)  Whether  a  special  flight  permit  under 
FAR  Part  21.197  or  a  special  flight 
authorization  under  FAR  Part  91.28  is 
required  for  the  proposed  flight. 

5.  Paragraph  5  is  amended  by  deleting 
the  word  "1986"  and  substituting  the 
word  "1987*"  in  its  place. 

The  rule  has  minimal  economic 
consequences.  Accordingly,  for  reasons 
stated  earlier  the  FAA  had  determined 
that:  (1)  The  amendment  does  not 
involve  a  major  rule  under  Executive 
Order  12291;  (2)  the  amendment  is  not 
significant,  and.  because  of  its  minimal 
economic  consequence,  it  does  not 
require  a  full  Regulatory  Evaluation 
under  DOT  Regulatory  Polices  and 
Procedures  (44  FR  11034.  February  26. 
1979);  and  (3)  it  is  certified  that  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  that  the  amendment  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  rule  will  have  littie  or  no 
impact  on  trade  opportunities  for  U.S. 
firms  doing  business  overseas,  or  for 
foreign  firms  doing  business  in  the 
United  States. 
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Issued  in  Washington.  DC.  December  24. 

1988. 

Donald  D.  Engen, 

Administrator. 

(FR  Doc.  86-29362  Filed  12-30-86;  8:45  am] 

BtUMQ  CODE  4aiO-1JHi 


14  CFR  Part  97 

[Docket  Na  25156;  Amdt  Na  1336J 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

aqency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  Uie  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
such  SlAP  is  specified  in  the 
amendatory  provisions. 
Incorporation  by  reference— approved  by 
the  Director  of  the  Federal  Register  on 
December  31, 1980,  and  reapproved  as  of 
January  1,  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  Uie  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  tiie  SL\P. 

For  Purchase — 

Individual  SIAP  copies  may  be  obtained 
from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquarters,  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  Uie  affected  airport  is 
located. 


By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
-      FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai.  Flight  Procedures 
Standards  Branch  (AFS-230).  Air 
Transportation  Division.  Office  of  Flight 
Standards.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  tiie  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new.  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SL\Ps).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51.  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  natiu^,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  die  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  witii 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  states  as  effective  dates  based  on 
related  changes  in  die  National 
Airspace  System  or  die  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  die  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  dirertly 
to  published  aeronautical  charts.  The 
circimistances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  tiian  30 


days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
pubhcation  is  provided. 

Furdier,  die  SL\Ps  contained  in  diis 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  Uiese 
SIAPs.  die  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  diese  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  die  FAA  certifies  diat  diis 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  imder  the 
criteria  of  die  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument 
Incorporation  by  reference. 

Issued  in  Washington,  DC  on  December  12. 
1988. 

John  S.  Kein. 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 
PART  97-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348, 1354(a),  1421,  and 
1510: 49  U.S.C.  106(g)  (revised.  Pub.  L  97-449. 
January  12. 1983;  and  14  CFR  11.49(b)(2)). 

«  97.23, 97^5, 97^,  97^,  97.31, 97.33  and 
97.35    [Amended] 

By  amending:  Section  97.23  VOR. 
VOR/DME,  VOR  or  TACAN.  and  VOR/ 
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DME  or  TACAN;  {  97.25  LCX:.  LOC/ 
DME.  LDA.  LDA/DME.  SDF.  SDF/DME; 
S  97.27  NDB,  NDB/IMwIE;  S  97.29  ILS. 
ILS/DME,  ISMLa  MLS,  MLS/DME. 
MLS/RNAV:  S  97.31  RADAR  SIAP»; 
5  97.33  RNAV  SlAPs;  and  S  97.35 
COPTER  SIAPs.  idenhfied  as  follow*: 

.  .  .  Effective  Febrvary  IZ  1987 

Santa  Maria,  CA— SanU  Maria  Public  VOR 

KWY  12,  Amdt.  13 
Joltet.  Ib-IoKet  Park  District.  VOR  RWY 12, 

Amdt.  10 
joliet.  IL— )oHet  Park  District,  RNAV  RWY  12. 

Amdt  11 
Metine.  IL— Quad-City.  RAOAR-1.  Amdt  7 
Molina.  IL— Quad-City.  RIMAV  RWY  Aindt.  S 
Auburn.  IN— Auburn  Dekalb.  VOR-A  Amdt. 

7 
Auburn.  IN— Aubum  Dekalb.  VOR  RWY  9. 

Amdt.  6 
Fort  Wayne.  IN— Smith  Field.  VOR  RWY  13. 

Amdt  7 
Kendallville.  IN— KendallviBe  Muni.  VOR-A. 

Amdt  4 
Nappanee,  IN — Nappanee  Muni.  VOR/DME- 

A  Amdt  3 
Warsaw,  IN— Warsaw  Muni.  VOR  RWY  9, 

Amdt.  3 
Warsaw,  IN— Warsaw  Muni.  VOR  RWY  27, 

Amdt.  3 
Warsaw.  IN— Warsaw  Mimi.  SDF  RWY  9, 

Amdt  2 
Lake  Charles.  LA— Lake  Charles  MooL  LOC 

BC  RWY  33.  Amdt  Id 
Grand  Forks.  ND— Grand  Forks-Mark 

Andrews  Intl.  VOR  RWY  17R.  Amdt.  4 
Grand  Forks.  ND— Grand  Forks-Mark 

Andrews  Intl,  VOR  RWY  35U  Amdt.  5 
Grand  Forks,  ND — Grand  Forks-Maik 

Andrews  Jntl.  LOC  BC  RWY  17R,  Amdt.  10 
Grand  Forks.  ND— Grand  Porks-Mark 

Andrews  Intl.  ILS  RWY  35L  Amdt.  9 

.  .  .  Effective  January  15,  1987 

Camden.  AR— HarreD  Field.  VOR/DME  RWY 

36.  Amdt.  6 
Camden.  AR— HarreU  Field.  iiOB  RWY  18. 

Amdt.  9 
Dumas.  AR— Billy  Free  Municipal  VOR/DME 

RWY  36.  Amdt.  1 
Merced.  CA— Merced  Muni.  VOR  RWY  12. 

Amdt.  5 
Merced.  CA— Merced  Muni.  LOC  BC  RWY 

12.  Amdt.  7 
San  Diego.  CA — San  Diego  Intl-Lindbergh 

Field.  LOC  RWY  27,  Amdt  2 
San  Oiego.  CA— San  Diego  Utd-Lindbergh 

Field.  NOB  RWY  27.  AwA.  1 
Indianapolis,  IN — btdiaaapobs  Intl.  NEB 

RWY  31.  Amdt  12 
Indianapolis.  IN— lodianapolU  btl  ILS  RWY 

31.  Amdt  15 


Bastrop.  LA — Morehouse  Memorial,  VOR/ 

DME-A,  Amdt  7 
Bastrop,  LA — Morehouse  Memorial.  NDB 

RWY  34.  Amdt.  4 
Lafayette.  LA— Lafayette  Regional.  NDB 

RWY  21.  Amdt.  2 
New  Orleans.  LA— Ukefront.  VOR-B,  Amdt. 

7 
New  Orleans.  LA — New  Orleans  Intl 

(Moisant  Field).  LOC  BC  RWY  18.  Amdt.  10 
Fitchbtirg.  MA— Fitchburg  Muni.  NDB  RWY 

32.  Orig.  CANCELLED 
Fitchburg.  MA— Fitchburg  Muni.  NDB-A, 

Orig. 
Cortland.  NY— Cortland  County-Chase  Field. 

VOR  RWY  6,  Amdt  1 
Pittsburgh.  PA— Graater  PHtsborgh  Intl  ILS 

RWY  lOR.  Amdt  3 
Chester.  SC— Chester  Muni.  VOR/DME  RWY 

23,  Amdt.  3,  CANCELLED 
Chester,  SC— Chester  Muni.  VOR/DME-A. 

Orig. 
Brownwood.  TX — Brownwood  Mimi.  VOR 

RWY  17.  Amdt.  9 
Brownwood.  TX — ^Brownwood  Muoi.  LOC 

RWY  17,  Amdt  2 
Pecos  City.  TX— Pecoi  Muni.  VOR  RWY  13. 

Amdt  6 
Newport  News.  VA— Patrick  Henry  Intl.  ILS 

RWY  7.  Amdt  Z7 
Bluefield.  WV— Mercer  County,  ILS  RWY  23. 

Amdt.  10 

.  .  .  Effective  December  4,  1986 

Southern  Pines.  NC— Moore  Coonty.  VORiA. 
Amdtl 

.  .  .  Effective  December  3.  1986 

BakersfieW.  CA— Meadows  Field.  ILS  RWY 
30R.  Amdt  ZS 

.  .  .  Effective  December  8  1986 

lacksonvlUe.  TX— Cherokee  County,  VOR/ 
DME  RWY  13.  Amdt  1 

(FR  Doc.  80-29364  Filed  12-30-60:  8:45  am) 
Biujna  oooc  4»w-i>-a 


DEPARTMENT  OF  ENERGY 

Fectaral  Energy  Regulatory 
Commlsaian 

18CRIPart2t2 

[Docket  No.  in«79-U] 


Acnow:  Order  prescribing  incremental 
pricing  thresholds. 


Natural  Gas  PoNcy  Act; 
Pricing 


AOENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 


summary:  The  Director  of  the  Office  of 
Pipeline  and  Produoer  Regulation  is 
issuing  the  incremental  pricing 
acquisition  cost  thresholds  prescribed 
by  Title  II  of  the  Natural  Gas  Policy  Act 
and  18  CFR  282.304.  The  Act  inquires  the 
Commission  to  compute  and  publish  the 
threshold  prices  before  the  beginning  of 
each  month  for  which  the  figures  apply. 
Any  cost  of  natural  gas  above  the 
applicable  threshold  is  considered  to  be 
an  incremental  gas  cost  subject  to 
incremental  pricing  ■urchai:ging. 

EFFECTIVE  DATE:  January  1. 1987. 

FOR  FURTMtR  WirORMATlOW  CONTACT 

RicbaiTl  P.  O'Neill,  Federal  Enei«r 
Regulatory  Commistion.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  (202)  357-8S0O. 

Section  203  of  the  NGPA  inquires  that 
the  Commission  compute  and  make 
available  incremental  pricing 
acquisition  cost  tfireshold  prices 
prescribed  in  Title  C  before  the 
beginning  of  any  month  for  which  such 
figures  apply. 

Pursuant  to  that  mandate  and 
pursuant  to  %  375.307(1)  of  the 
Commission's  regulations,  delegating  the 
publication  of  such  prices  to  the  Director 
of  the  O^ice  of  Pipeline  and  Producer 
Regulation,  the  incremental  pricing 
acquisition  cost  threshold  prices  for  the 
month  of  January.  1987  are  issued  by  the 
publication  of  a  prioe  table  for  the 
month.  The  incremental  pricing 
acquisition  cost  threshold  prices  for 
months  prior  to  those  reflected  on  the 
table  are  found  in  fi  282.304. 

The  incremental  pricing  thresholds  for 
January.  1987  reflect  a  two-month  lag 
adjustment  described  in  the  notice  of  the 
March  1, 1986  thresboids. 

List  of  Subjects  in  IS  CFR  Part  282 

Natural  gas. 

Issued:  Ocoenber  23. 1906. 
Richard  P.  O'Neill, 

Director.  Office  ofPipeiine  and  Producer 
Regulation. 


Table  L— Incremgntal  PmcMQ  AcQixsmoN  Cost  Threshold  Prices 
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Table  I.— Incremental  PRictNG  AcouismoN  Cost  Threshold  PRiCES-Continued 

Calendar  year  1960 


130  pet  01  No  2  hMl  oi  m  Nw>  York  CNy  tMlKM.. 


Jwu- 


7.730 


Fabrii- 


7.930 


5040 


5.290 


4.660 


JUfM 


3.900 


3800 


Calandirywr  1967 

Jmry 

mcranwnM  ononq  mrMhnlri                

(2536 

NGPA  Mcaon  102  •mMhnlrf 

S4.4se 

2417 

4.00 

NGPA  MC«on  100  avnteU....      _ 

'3g  pa  o<   No.   2  fc«|   o«  IB  N«.  Vo*  CHy 

ttWMhoM . _.._. 

(FR  Doc.  86-29284  Filed  12-30-86;  8:45  am] 

aiLLINO  COOC  •717-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admintetration 
21  CFR  Part  178 
(Docket  Na  83F-0258] 

Indirect  Food  Addttfvea:  Adjuvants, 
Production  Aids,  and  SanHizers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  di-/j-alkyl(Ct- 
Ciojdimethylammonium  chloride,  n- 
alkyl(Ci2-Cit)benzyIdimethylanunonium 
chloride,  tetrasodium  ethylenediamine 
tetraacetate,  and  either  o/p/io-alkyl(Cii- 
Cl5)-omego-hydroxypoIy(oxyethylene) 
with  g  to  13  moles  of  ethylene  oxide  or 
o/pAo-{p-nonylphenyl)-o;7je'^o- 
hydroxypoly(oxyethylene)  with  9  to  13 
moles  of  ethylene  oxide,  as  components 
of  a  sanitizing  solution  to  be  used  on 
food-contact  surfaces.  This  action 
responds  to  a  petition  filed  by  Lonza, 
Inc. 

DATES:  Effective  December  31. 1988; 
objections  by  January  30. 1987. 
AOORES8:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20657. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-472-5890. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  September  8. 1983  (48  FR  40562).  FDA 
announced  that  a  petition  (FAP  3H3735) 
had  been  filed  by  Lonza.  Inc..  Fair  Lawn, 


AuguM 


3.190 


tiirtm 


3310 


Octo- 


4.020 


No- 


3.320 


3.240 


NJ  07410,  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  di-/j-alkyl(C»- 
Cio]dJmethylammonium  chloride,  n- 
aIkyI(Cir-Cu)benzyidimethylammonium 
chloride,  tetrasodium  ethylenediamine 
tetraacetate,  and  either  a/pAa-alkyU 
(Cii-  Cu]-omega- 

hydroxypoly(oxyethy!ene)  with  9  to  13 
moles  of  ethylene  oxide  or  alpha-[p- 
nonylphenylj-ome^o- 
hydroxypoly(oxyethylene)  with  9  to  13 
moles  of  ethylene  oxide,  as  components 
of  a  sanitizing  solution  to  be  used  on 
food-contact  surfaces. 

FDA  reviewed  the  safety  of  the 
individual  food  additives  that  are 
components  of  the  sanitizing  solution,  as 
well  as  the  safety  of  the  starting 
materials  used  to  manufacture  the  food 
additives.  Although  di-/7-alkyl(Ci- 
Cio)dimethylanimonium  chloride,  n- 
alkyl(Ci»-Ci()benzyldimethylammonium 
chloride,  tetrasodium  ethylenediamine 
tetraacetate,  and  the  ethoxylated 
emulsifiers,  a/p/?o-alkyl(Cii-Ci»)-o7ne»o- 
hydroxypoly(oxyethylene)  with  9  to  13 
moles  of  ethylene  oxide  and  alpha-[p- 
nonylphenyl)-o;77e:go-hydroxypoly 
(oxyethylene  with  9  to  13  moles  of 
oxyethylene,  have  not  been  shown  to 
cause  cancer,  the  ethoxylated 
emulsifiers  may  contain  minute  amounts 
of  ethylene  oxide  and  1,4-dioxane  as 
byproducts  of  their  production.  These 
chemicals  have  been  shown  to  cause 
cancer  in  test  animals.  Residual 
amounts  of  reactants  and  manufactiuing 
aids,  such  as  ethylene  oxide  and  1,4- 
dioxane.  are  commonly  found  as 
contaminants  in  chemical  products, 
including  most  food  additives. 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(die  act)  (21  U.S.C,  348(c)(3)(A)),  die  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  Uie  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  die 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 


result  tmder  any  conceivable 
circumstances."  H.  Rept.  2284,  85th 
Cong..  2d  Sess.  4  (1958).  This  definition 
of  safety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
170.3(i)).  The  anticancer  or  Delaney 
clause  of  the  Food  Additives 
Amendment  (section  409(c)(3)(A)  of  die 
act  (21  U.S.C.  348(c)(3)(A)))  provides 
further  that  no  food  additive  shall  be 
deemed  to  be  safe  if  it  is  found  to  induce 
cancer  when  ingested  by  man  or  animal 

In  the  past,  FDA  has  often  refused  to 
approve  a  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amoimts  of  a 
carcinogenic  chemical,  even  diough  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  Uie  safety 
of  additives  that  contain  a  carcinogenic 
chemical  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanentiy  listing  D&C  Green  No.  6 
published  in  the  Federal  Register  of 
April  2, 1982  (47  FR  14138),  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  constituent. 

Since  that  decision.  FDA  has 
approved  the  use  of  other  color 
additives  and  food  additives  on  the 
same  basis.  FDA  fully  explained  the 
scientific  legal,  and  policy 
tmderpinnings  for  these  decisions  in  the 
advance  notice  of  proposed  rulemaking 
on  a  policy  for  regulating  carcinogenic 
chemicals  in  food  and  color  additives, 
published  in  the  Federal  Register  of 
April  2, 1982  (47  FR  14464). 

The  agency  now  believes  that  the 
Delaney  or  anticancer  clause  is  not 
applicable  unless  the  food  additive  as  a 
whole  is  found  to  cause  cancer.  An 
additive  that  has  not  been  shown  to 
cause  cancer,  but  that  contains  a 
carcinogenic  constituent,  may  properly 
be  evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

The  agency's  position  is  supported  by 
Scott  V.  FDA.  728  F.2d  322  (6th  Cir.  1984). 
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That  case  involved  a  challenge  to  FDA's 
decision  to  approve  the  use  of  D&C 
Green  No.  5,  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  Hst  this  color  additive,  the 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  rejected  the  challenge  to  FDA's 
action  and  affirmed  the  listing 
regulation. 

II.  Sifety  of  PetiticNMd  Use  of  the 
AfUitiTM 

Sanitizing  solutions  are  mixtures  of 
additives  in  which  each  additive  has  a 
functional  effect.  The  subject  sanitizing 
solution  contains  two  quaternary  salts. 
(di-77-alkyl(Ct-Cio)dimethylammonium 
cHoride  and  n-alkyl(Cii-Ci»)- 
benzyldimethylammonium  chloride), 
which  are  the  active  sanitizing  agents; 
tetrasodium  ethylenediamine 
tetraacetate,  which  functions  as  a 
chelating  agent  and  also  serves  to  lyse 
the  bacteria:  and  one  of  the  ethoxylated 
compounds.  a/pha-aWy\-  (Cn-Cu)- 
ome§o-hydroxypoiy(oxyethylene)  with  9 
to  13  moles  of  ethylene  oxide  or  alpha- 
(p-nonylphenyl)-o/77ega- 
hydroxypoly(oxyethylene)  with  9  to  13 
moles  of  ethylene  oxide,  which  function 
as  emulsifiers  and  aid  in  the  penetration 
of  bacterial  cells  by  the  active 
ingredients. 

A.  Quaternary  Ammonium  Compounds 

The  two  quaternary  active  ingredients 
in  the  subject  sanitizing  solution,  di-n- 
alkyl{G«-Cio)dimethylammonium 
chloride  and  n-alkyl(Cii- 
Ci()benzyldimethylammonium  chloride, 
are  used  in  currently  regulated 
sanitizing  solutions.  These  sanitizing 
solutions  are  listed  in  21  CFR  17&1010(b] 
(16),  (17).  (18).  (22).  and  (23).  On  the 
basis  of  the  data  submitted  in  support  of 
these  currently  regulated  uses  and  of  the 
data  contained  in  the  food  additive 
petition  submitted  in  support  of  this 
sanitizing  solution,  FDA  finds  that  the 
use  of  these  quaternary  ammonium 
compounds  in  the  subject  sanitizing 
solution  is  safe  and  effective. 

B.  Tetrasodium  Ethylenediamine 
Tetraacetate 

Tetrasodium  ethylenediamine 
tetraacetate  is  used  as  an  active 
ingredient  in  the  sanitizing  solution 
listed  in  21  CFR  178.iai0(b)(16).  It  is  also 
regulated  by  FDA  for  use  as  a  secondary 
direct  food  additive  in  21  CFR  173.310 
and  173.315.  Based  upon  the  agency's 
evaluation  of  safety  and  eHicacy  data 
available  in  this  petition  and  submitted 
in  support  of  the  other  listed  uses  of  this 
additive,  the  agency  concludes  that 
tetrasodium  ethylenediamine 


tetraacetate  is  safe  and  effective  at  the 
use  levels  set  forth  in  this  regulation. 

C.  Ethoxyiated  Emulsifier 

FDA  estimates  that  the  petitioned  use 
of  o/p/»a-alkyl-(Cii-C«)-o/T7e50- 
hydroxypoly(oxyethylene)  with  9  to  13 
moles  of  ethylene  oxide  and  alpha-[p- 
nonylphenyl)-o/n£2^- 
hydroxypoly(oxyethylene)  formed  from 
9  to  13  moles  of  ethylene  oxide  will 
result  in  extremely  low  levels  of 
exposure  to  these  additives.  The  agency 
has  calculated  an  estimated  daily  intake 
of  o/pAo-alkyl(Cii-Ci»)-om€'5o- 
hydroxypoly(oxyethylene)  with  9  to  13 
moles  of  ethylene  oxide,  or  the 
alternative.  a/pA(7-(p-nonylphenyl)- 
o/7;e;go-hydroxypoly(oxyethyIene)  with  9 
to  13  moles  of  oxyethylene,  based  on 
considerations  such  as  the  migration  of 
the  additive  under  the  most  severe 
intended  use  conditions  and  the 
probable  concentration  of  the  additive 
in  the  daily  diet  from  food-contact 
articles  that  contain  these  substances  as 
a  result  of  use  of  the  sanitizing  solution. 
The  estimated  daily  intake  for  the 
additive  (or  the  alternative)  is  90 
micrograms  per  person  per  day  ((U)3 
part  per  miUion  in  the  diet). 

FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  will  resdt  in  low  exposure 
levels  (Refs.  1  and  2)  and  has  not 
required  such  testing  here.  Because 
these  ethoxylated  emulsifiers  have  not 
been  shown  to  cause  cancer,  the 
anticancer  clause  does  not  apply  to 
them. 

The  available  data  also  revealed  no 
adverse  effect  from  a/pAo-aIkyl(Cii-Cu)- 
o/77e50-hydroxypoly(oxyethylene)  with  9 
to  13  moles  of  ethylene  oxide  or  alpha- 
(p-nonylphenyl)-o/77ega- 
hydroxypoly(oxyethylene).  However, 
these  additives  may  contain  1.4-dioxane 
and  ethylene  oxide,  substances  that 
have  been  shown  to  cause  cancer  in  test 
animals.  Impurities  such  as  1,4-dioxane 
and  ethylene  oxide  may  be  present  as  a 
result  of  manufacturing  procedures  used 
to  produce  these  emulsifiers. 

FDA  has  evaluated  the  safety  of  the 
ethoxylated  additives  under  the  general 
safety  clause,  using  risk  assessment 
procedures  to  estimate  the  upper  bound 
risk  presented  by  the  1.4-dioxane  and 
ethylene  oxide  that  may  be  present  as 
impurities  in  the  additive.  Based  on  this 
evaluation,  the  agency  has  concluded 
that  the  additive  is  safe  under  the 
proposed  conditions  of  use. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  it  has  used  to 
examine  the  risk  associated  with  the 
presence  of  minor  carciaogenic 


tmipurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see,  e.g..  49  FR  13018, 13019; 
April  2, 1984).  This  risk  evaluation  of  the 
carcinogenic  impurities  ethylene  oxide 
and  1,4-dioxane  has  two  aspects:  (1) 
Assessment  of  the  worst  case  exposure 
to  the  impurities  from  the  proposed  use 
of  the  additive,  and  (2)  extrapolation  of 
the  risk  observed  in  the  animal 
bioassays  to  the  conditions  of  probable 
exposure  to  humans. 

1. 1,4-Dioxane 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  alpho-aL^y\[C\\-C\tyonrega- 
hydroxypoly(oxyethylene)  with  9  to  13 
moles  of  ethylene  oxide  or  alpha-[p- 
nonylphenyO-ome^o- 
hydroxypoly(oxyethylene)  with  9  to  IS 
moles  of  ethylene  oxide,  as  well  as  the 
level  of  1,4-dioxane  that  may  be  present 
in  these  additives  (Ref.  5),  FDA 
estimated  the  hypothetical  worst  case 
exposure  to  1.4-dioxane  from  the  use  of 
these  additives  to  be  2  nanograms  per 
person  per  day.  The  agency  used  data  in 
a  carcinogenesis  bioassay  on  1,4- 
dioxane  conducted  for  the  National 
Cancer  Institute  (Ref.  4)  to  estimate  the 
upper  bound  level  of  lifetime  human  risk 
from  exposure  to  this  chemical 
stemming  from  the  proposed  use  of  the 
ethoxylated  emulsiHers  In  the  sanitizing 
solution.  The  results  of  the  bioassay  on 
1,4-dioxane  demonstrated  that  the 
material  was  carcinogenic  for  female 
rats  under  die  conditions  of  the  study. 
The  test  material  caused  significantly 
increased  incidences  of  squamous  cell 
carcinomas  and  hepatocellular  tumors 
in  female  rats. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  reviewed  this  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  the 
findings  of  carcinogenicity  were 
supported  by  this  information  on  1,4- 
dioxane.  The  committee  further 
concluded  that  an  estimate  of  the  upper 
bound  risk  from  potential  exposure  to 
1,4-dioxane  stemming  from  the  proposed 
use  of  the  ethoxylated  emulsifiers  could 
be  calculated  from  the  bioassay. 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  animal  experiment 
to  the  very  low  doses  encountered  under 
the  proposed  conditions  of  use.  This 
procedure  is  not  likely  to  underestimate 
the  actual  risk  from  very  low  doses  and 
may,  in  fact,  exaggerate  it  because  the 
extrapolatian  BKxIels  used  are  designed 
to  estimate  the  oiaximum  risk  consistent 
with  the  data.  For  this  reason.  tiM 
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estimate  can  be  used  with  confidence  to 
determine  to  a  reasonable  certainty 
whether  any  harm  will  result  from  the 
proposed  conditions  and  levels  of  use  of 
the  ethoxylated  emulsifiers.  Based  on  a 
worst  case  exposure  of  2  nanograms  per 
person  per  day,  FDA  estimates  the 
upper  bound  Umit  of  individual  lifetime 
risk  from  potential  exposure  to  1.4- 
dioxane  from  the  use  of  these 
ethoxylated  emulsifiers  is  7x10*"  or 
less  than  7  in  100  biHion.  Because  of  the 
numerous  conservatisms  in  the  exposure 
estimate,  lifetime  averaged  individual 
exposure  to  1,4-dioxane  is  expected  to 
be  substantially  less  than  the  estimated 
daily  mtake,  and  therefore  the 
calculated  upper  bound  risk  would  be 
less.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  exposure  to  1,4-dioxBne  that 
resulu  from  the  use  of  these  ethoxylated 
emulsifiers.  i 

2.  Ethylene  Oxide  ! 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  ethoxylated  emulsifiers 
o/pAo-alkyl(Ci  i-Cii)-omega- 
hydroxypoly(oxyethylene)  with  9  to  13 
moles  of  ethylene  oxide  and  alpha-{p- 
nonylphenyl)-o/7ie^o- 
hydroxypoly(oxyethylene)  with  9  to  13 
moles  of  ethylene  oxide,  as  well  as 
levels  of  ethylene  oxide  that  may  be 
present  in  the  additive  (Ref.  5),  FDA 
estimated  the  hypothetical  worst  case 
exposure  to  ethylene  oxide  from  the  use 
of  these  ethoxylated  emulsifiers  to  be  2 
nanograms  per  person  per  day.  The 
agency  used  data  in  a  cardnogenesii 
bioassay  on  ethylene  oxide  conducted 
for  the  Institute  of  Hygiene.  University 
of  Mainz,  West  Germany  (Ref.  3).  to 
estimate  the  upper  bound  level  of 
lifetime  human  risk  from  exposure  to 
this  chemical  stemming  from  the 
proposed  use  of  these  ethoxylated 
emulsifiers.  The  results  of  the  bioassay 
on  ethylene  oxide  demonstrated  that 
this  material  was  carcinogenic  for 
female  rats  under  the  conditions  of  the 
study.  The  test  material  caused 
significantly  increased  incidences  of 
squamous  cell  carcinoma  of  the 
forestomach  and  carcinoma  in  situ  of 
the  glandular  stomach. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  reviewed  the  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  this 
information  on  ethylene  oxide  supported 
the  finding  of  carcinogenicity.  The 
committee  further  concluded  that  an 
estimate  of  the  upper  bound  limit  of 
lifetime  human  cancer  risk  from 
potential  exposure  to  ethylene  oxide 
could  be  made  from  the  bioassay. 


Based  on  a  worst  case  exposure  of  2 
nanograms  per  person  per  day,  FDA 
estimates,  using  a  linear  proportional 
model,  that  the  upper  bound  limit  of 
individual  lifetime  risk  from  potential 
exposure  to  ethylene  oxide  from  the  use 
of  alpha-a\Vy\[C.M-Cn)-ome8a- 
hydroxypoly(oxyethylene)  with  9  to  13 
moles  of  ethylene  oxide  and  aJpha-{p- 
nonylpheny\]omega- 
hydroxypoly(oxyethylene)  with  9  to  13 
moles  of  ethylene  oxide,  is  4xl0"*or 
less  than  4  in  1  billion.  Because  of  the 
numerous  conservatisms  in  the  exposure 
estimate,  lifetime  averaged  individual 
exposure  to  ethylene  oxide  is  expected 
to  be  substantially  less  than  the 
estimated  daily  intake,  and,  therefore, 
the  calculated  upper  bound  risk  would 
be  less.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  the  exposure  to  ethylene 
oxide  that  results  from  the  use  of  the 
ethoxylated  emulsifiers  o/pAo-alkyl(Cii- 
Ci5)-o/7Je^o-hydroxypoly(oxyethylene) 
with  9  to  13  moles  of  ethylene  oxide  and 
alpha-{p-nonylphenyl)-om€ga-{p- 
hydroxypoly(oxyethylene)  formed  with 
9  to  13  moles  of  ethylene  oxide. 

D.  Need  for  Specifications 

The  agency  has  also  considered 
whether  a  specification  is  necessary  to 
control  the  amount  of  the  ethylene  oxide 
and  1,4-dioxane  impurities  in  the 
ethoxylated  emulsifiers.  The  agency 
finds  that  a  specification  is  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  levels  at  which  ethylene 
oxide  and  1.4-dioxane  are  used  in  the 
production  of  these  additives,  the 
agency  would  not  expect  these 
impurities  to  become  components  of 
food  at  other  than  extremely  small 
levels;  and  (2)  the  upper  bound  limit  of 
lifetime  risk  from  exposure,  even  under 
worst  case  assumptions,  is  very  low, 
less  than  7  In  100  billion  for  1,4-dioxane 
and  less  than  4  in  1  billion  for  ethylene 
oxide. 

E.  Conclusion  of  Safety 

FDA  has  evaluated  the  available 
toxicity  data  and  the  exposure 
calculation  for  the  components  of  the 
sanitizing  solution  and  has  determined 
that  they  are  safe  for  their  proposed  use. 

In  accordance  with  {  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  rehed  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  frn- 


public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  at>ove)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Under 
FDA's  regulations  implementing  the 
National  &ivirormiental  Policy  Act  (21 
CFR  Part  25),  an  action  of  this  type 
would  require  an  abbreviated 
environmental  assessment  under  21  CFR 
25.31a(b)(l). 
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Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  30, 1987,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shell  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Bach  numbered  objection  for 
which  a  hearing  Is  requested  shall 
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include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identiHed  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Part  178  is  amended 
as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201  (s),  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321  (s).  348):  21 
CFR  5.10  and  5.61. 

2.  Section  178.1010  is  amended  by 
adding  new  paragraphs  (b](33]  and 
(c](28)  to  read  as  follows: 

§178.1010    Sanitizing  solutions. 

(b)  •  *  • 

(33)  An  aqueous  solution  containing 
(i)  di-/7-alkyl-{C-C,o)- 
dimethylammonium  chloride  compounds 
having  average  molecular  weights  of  332 
to  361;  (ii)  n-alkyl(C,i-Ci.)  - 
benzyldimethylammonium  chloride 
compounds  having  molecular  weights  of 
351  to  380  and  consisting  principally  of 
alkyl  groups  with  12  to  16  carbon  atoms 
with  no  more  than  1  percent  of  the 
groups  with  8  to  10;  and  (iii)  tetrasodium 
ethylenediamine  tetraacetate. 
Additionally,  the  aqueous  solution 
contains  either  o/pAo-(p-nonylphenyl)- 
o/77ego-hyclroxypoly-(oxyethylene)  or 
o/pAa-alkyI(Cu-Cis)-0777ego- 
hydroxypoly-{oxyethylene).  each 
produced  with  9  to  13  moles  of  ethylene 
oxide.  The  ratio  of  compound  (i)  to 
compound  (ii)  is  3  to  2. 

(c)  *  *  • 

(28)  Solutions  identified  in  paragraph 
(b)(33)  of  this  section  shall  provide, 
when  ready  to  use.  at  least  150  parts  per 
million  and  not  more  than  400  parts  per 
million  of  active  quaternary  compounds. 
The  adjuvants  used  with  the  quaternary 


compounds  shall  not  exceed  the 
amounts  required  to  accomplish  the 
intended  technical  effect.  Tetrasodium 
ethylenediamine  tetraacetate  shall  be 
added  at  a  minimum  level  of  60  parts  per 
million.  Use  of  these  sanitizing  solutions 
shall  be  limited  to  conditions  of  water 
hardness  not  in  excess  of  300  parts  per 
million. 

Dated:  December  22, 1986. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 
[PR  Doc.  86-29214  Filed  12-30-66:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Beneflta 
Administration 

29  CFR  Parts  2509. 2510,  and  2550 

Final  Regulation  Relating  to  Definition 
of  Plan  Assets;  Corrections 

agency:  Department  of  Labor. 
action:  Final  regulation;  corrections. 

summary:  The  Department  of  Labor  is 
correcting  the  Hnal  regulation  relating  to 
the  definition  of  plan  assets  which 
appeared  in  the  Federal  Register  on 

November  13, 1988  (51  PR  41262). 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  J.  Maguire,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  Washington,  DC 
20210,  (202)  523-9595. 

SUPPLEMENTARY  INFORMATION:  On 

November  13, 1986,  the  Department  of 
Labor  promulgated  a  final  regulation 
that  describes  what  constitute  assets  of 
a  plan  for  purposes  of  certain  provisions 
of  Title  I  of  the  Employee  Retirement 
Income  Security  Act  of  1974  and  the 
related  prohibited  transaction 
provisions  of  the  Internal  Revenue  Code 
(51  FR  41262).  By  this  notice,  the 
Department  is  making  two  corrections  to 
this  regulation  which  are  described 
below. 

Corrections 

The  following  corrections  are  made  in 
the  final  regulation  relating  to  the 
definition  of  plan  assets  published  in  the 
Federal  Register  on  November  13. 1986 
(51  FR  41262). 

1.  Line  10  of  paragraph  (e)  of  9  2510.3- 
101  which  appears  in  the  second  column 
on  page  41282  is  revised  by  adding  the 
phrase  "for  the  12  month  period 
following"  after  the  word  "or"  in  that 
line  so  that  the  introductory  material  in 
paragraph  (e)  reads  as  follows: 


S  2510.3-101    [Convctedl 

•         *         •         •         * 

(e)  "Real  estate  operating  company". 
An  entity  is  a  "real  estate  operating 
company"  for  the  period  beginning  on 
an  initiaJ  valuation  date  described  in 
paragraph  (d)(5](i)  and  ending  on  the 
last  day  of  the  first  "annual  valuation 
period"  described  in  paragraph  (d)(5)(ii) 
(in  the  case  of  an  entity  that  is  not  a  real 
estate  operating  company  immediately 
before  the  determination)  or  for  the  12 
month  period  following  the  expiration  of 
an  annual  valuation  period  described  in 
paragraph  (d)(5)(ii)  (in  the  case  of  an 
entity  that  is  a  real  estate  operating 
company  immediately  before  the 
determination)  if: 

2.  Line  15  of  paragraph  (k)(1)  of 
§  2510.3-101  which  appears  in  the  third 
column  on  page  41284  which  reads, 
"March  13, 1987  with  an  issuer  of  is 
revised  to  read  as  follows:  "March  13, 
1987  with  an  issuer  or". 

Signed  at  Washington,  DC  this  19th  day  of 
December  1966. 

Dennis  M.  Kaas, 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Administration,  U.S.  Department  of 

Labor. 

(FR  Doc.  86-29334  Filed  12-30-86:  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2622 

Employer  Liability  Underpayments  and 
Overpayments;  Change  in  Interest 
Rates 

agency:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  sets  forth 
the  interest  rates  applicable  to  employer 
liability  underpayments  and 
overpayments  beginning  fanuary  1, 1987. 
The  affected  regulation  incorporates  the 
interest  rates  determined  by  another 
Federal  agency.  This  amendment  is 
being  made  to  respond  to  a  change  in 
the  timing  and  method  of  computing  the 
interest  rates  brought  about  by  the  Tax 
Reform  Act  of  1986  and  to  add  the  new 
rates  to  the  regulation's  Appendix.  This 
amendment  is  needed  to  notify  pension 
plan  administrators  and  plan  sponsors 
of  these  changes. 
EFFECTIVE  DATE:  ]anuary  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Foster.  Attorney.  Corporate  Policy 
and  Regulations  Department.  Code 
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35100.  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW.. 
Washington,  DC  20006:  telephone  202- 
778-8850  (2020-778-8859  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  Under 

Title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA"),  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  collects 
employer  liability  from  those  persons 
described  in  ERISA  section  4062(a)  upon 
the  termination  of  a  single-employer 
pension  plan  without  sufficient  assets  to 
pay  all  guaranteed  benefits.  Under 
5  2822.7  of  the  PBGC's  employer  liability 
regulation,  interest  on  underpasrments  or 
I  overpayments  of  employer  hability  is 
j  charged  or  credited  at  the  rate 
'  prescribed  in  section  6eoi(a)  of  the 
Internal  Revenue  Code  ("Code"). 
Section  6601(a)  provides  for  an 
interest  rate  determined  under  section 
6621  of  the  Code.  In  the  past  this  rate 
has  been  semiannually  adjusted,  based 
on  the  average  prime  interest  rate  for 
the  six  month  periods  ending  on 
September  30  and  March  31.  The  rate 
would  be  effective  January  1  or  July  1  of 
the  succeeding  year,  as  applicable. 

The  Tax  Reform  Act  of  1986  ('TRA"). 
however,  changes  the  way  the  interest 
rate  in  section  6601(a)  is  computed  and 
establishes  differential  rates  of  interest 
on  underpayments  and  overpayments. 
Under  TRA.  the  underpayment  rate  is 
the  short-term  Federal  rate  plus  three 
percentage  points;  the  interest  rate  on 
overpayments  is  the  same  Federal  rate 
plus  two  percentage  points.  The  short- 
term  Federal  rate,  which  is  based  on  the 
three-month  Treasury  bill  rate,  is 
determined  during  the  first  month  of  a 
calendar  quarter  and  the  new  rate  is 
effective  for  the  following  calendar 
quarter. 

On  December  2. 1986.  the  Internal 
Revenue  Service  announced  that  for  the 
calendar  quarter  beginning  January  1. 
1987.  interest  will  be  charged  on 
underpayments  at  the  rate  of  nine 
percent  and  paid  on  overpayments  at 
the  rate  of  eight  percent  {IR-86-163). 
Therefore,  in  accordance  with  28  CFR 
28Z2.7,  the  interest  rate  thereunder  on 
underpayments  will  be  nine  percent  for 
the  three-month  period  beginning  on 
January  1. 1987  and  ending  on  March  31. 
1987.  The  PBGC  wiU  pay  an  interest  rate 
of  eight  percent  on  overpayments  of 
employer  liability  for  the  same  time 
period.  These  rates  will  continue  in 
effect  until  such  time  as  the  IRS.  in  its 
quarterly  reviews,  changes  the  rates. 

The  interest  rates  used  under  the 
employer  liability  regulation  are  set 
forth  in  Appendix  A  to  Part  2822. 
Because  previously  the  section  88m(a] 


interest  rate  was  a  single  rate  applicable 
to  both  underpayments  and 
overpayments  of  employer  hability.  the 
PBGC  is  amending  Appendix  A  to  Part 
2622  to  close  out  the  table  that  is  based 
on  the  pre-TRA  single  interest  rate  and 
to  add  a  new  table  that  provides  for 
different  interest  rates  for 
underpayments  and  overpayments.  In 
the  near  future,  the  racC  plans  to 
conduct  a  new  rulemaking  proceeding  to 
determine  whether  it  should,  in  light  of 
the  TRA  changes,  continue  to  use  the 
section  6601(a)  rates  under  the  employer 
liability  regulation  or  whether  it  should 
adopt  a  new  rate(s)  for  that  purpose. 
With  respect  to  the  late  payment  of 
premiums  under  29  CFR  Part  2610,  the 
PBGC  also  uses  the  section  e601(a) 
interest  rate,  as  mandated  by  ERISA 
section  4007(b).  No  action  is  required 
under  that  regulation,  however,  because 
the  nine  percent  interest  rate  in  effect 
for  the  July  l-Oecember  31. 1986  time 
period  is  the  same  interest  rate  that  will 
be  in  effect  on  January  1, 1987. 

Because  the  interest  rates  prescribed 
by  Part  2622  are  those  established  by 
the  Internal  Revenue  Service  under 
Code  section  6eoi(a).  and  the  Appendix 
to  Part  2822  merely  collects  and 
republishes  those  rates,  the  PBGC  finds 
that  notice  of  and  public  comment  on 
this  amendment  would  be  unnecessary 
and  contrary  to  the  public  interest.  For 
the  same  reasons,  the  PBGC  also  finds 
that  good  cause  exists  for  making  this 
amendment  effective  without  the  3G-day 
waiting  period  set  forth  in  5  U.S.a  553. 
The  PBGC  also  had  determined  that 
this  rule  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291 
because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  nor  will  it  create  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  or  geographic 
regions;  nor  will  it  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation,  or 
the  abiUty  of  United  SUtes-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  fai  29  CFR  Part  2822 

Business  and  industry.  Employee 
benefit  plans.  Pension  insurance. 
Pensions.  Reporting  and  recordkeeping 
requirements,  Small  businesses. 

In  consideration  of  the  foregoing. 
Appendix  A  to  Part  2622  of  Chapter 
XXVI  of  Title  29,  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows: 


PART  2622— EMPLOYER  LiABHJTY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINOLE- 
EMPLOYER  PLANS 

1.  The  authority  citation  for  Part  2022 
continues  to  read  as  follows: 

Authority:  Sees.  4002(b)(3).  4062,  4063.  4064. 
4067.  4066.  Pub.  L  83-400.  86  Stat.  828. 1004. 
1029. 1030, 1031, 1032.  as  amended  by  sees. 
403(1).  403(g).  403(h),  403(i).  Pub.  L  9&-364.  94 
Stat  1208. 1301. 1302,  and  by  mc  11011. 
11016.  Pub.  L  90^272, 100  SUt  82,  253.  268  (29 
U.S.C.  1302(b)(3).  1362. 1363, 1384, 1367. 1368). 

2.  Appendix  A  to  Part  2822  is 
amended  by  revising  the  tide  and 
adding  a  closing  date  entry  to  July  1, 
1986.  and  by  adiding  a  new  table  to  the 
appendix  as  follows: 

Appondix  A— Late  Payment  and 
OvwpaynieDt  Interest  Rata* 

The  following  table  lista  the  late  payment 
and  overpayment  interest  rates  under 
f  2822.7  for  the  specified  time  periods: 

Tabu  I.— Ute  Payment  and  Overpayment 
Interest  Rates  Through  Dec.  31, 1988 
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The  following  table  lists  the  late  payment 
and  overpayment  interest  rates  under 
S  2622.7  for  the  specified  Hme  periods: 

Table  H.— Late  PAVMsa  and  OvERPAYMBfr 
INTEREST  Rates  After  Dec  31, 1986 
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Issued  in  Washingloo.  D.C.  the  24th  day  of 
December  1986. 

Royal  S.  Delllnger. 

Acting  Executive  Director. 

[FR  Doc  86-29306  Filed  12-30-86:  &4S  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  tha  Air  Force 
32  CFR  Part  8K 

Use  of  United  States  Air  Force 
installations  by  Other  Than  United 
States  Department  of  Defense  Aircraft 

AOCNCy:  Department  of  the  Air  Fbroe. 
Department  of  DeCeaae. 
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action:  Final  rule. 


summary:  This  regulation  establishes 
the  responsibilities  and  describes  the 
procedures  for  the  use  of  United  States 
Air  Force  installations  by  aircraft  other 
than  U.S.  Department  of  Defense 
aircraft. 

EFFECTIVE  DATE:  January  3a  1987. 

AOORESS:  HQ  USAF/I^RPJ.  Washington 
DC2033O-500a 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  R.A.  Young.  HQ  USAF/PRPJ. 
Washington,  DC  20330-5000.  telephone 
(202)  697-1796. 

SUPPLEMENTARY  INFORMATION:  On 

November  13, 1986,  the  Department  of 
the  Air  Force  published  a  proposed  rule 
on  procedures  for  the  use  of  United 
States  Air  Force  installations  by  aircraft 
other  than  U.S.  Department  of  Defense 
aircraft  (51  FR  41121).  No  comments 
were  received. 

The  Department  of  the  Air  Force  has 
determined  that  this  regulation  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  and  is  not  subject  to  the 
relevant  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  96-354). 
DD  Forms  2400,  2401  and  2402  contain 
reporting  or  recordkeeping  requirements 
under  the  criteria  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  9&-511). 
and  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  control  number  0701-0050. 

List  of  Subjects  in  32  CFR  Fart  855 

Aircraft.  Federal  buildings  and 
facilities. 

Accordingly.  32  CFR,  Chapter  VII,  is 
amended  by  revising  Part  855  as  set 

forth  below: 

PART  855— USE  OF  UNITED  STATES 
AIR  FORCE  INSTALLATIONS  BY 
OTHER  THAN  UNITED  STATES 
DEPARTMENT  OF  DEFENSE 
AIRCRAFT 

Sec 

855.0  Purpose. 

Sut>part  A— General  ProvtskNia 

855.1  U.S.  Air  Force  policy. 

855.2  Definitions. 

855.3  Aircraft  exempt  from  the  requirement 
for  ■  civil  aircraft  landing  permit  or 
aircraft  landing  authorization  numl>er. ' 

Subpert  B— Unauthorized  Landings 

855.4  Unauthorized  landings. 

855.5  Emergency  landings. 

855.6  Inadvertent  unauthorized  landings. 

855.7  Intentional  unauthorized  landings. 

Subpert  C—ClvN  Fly-In  Proceduree 

855J    Civil  fly-ins. 

855.9    Civil  fly-in  procedures. 


Subpert  D—ClvN  Aircraft 

855.10  Condition  for  use  of  U.S.  Air  Force 
installations. 

855.11  Types  of  civil  use. 

855.12  Approving  authority. 

855.13  Application  procedures. 

855.14  Processing  procedures. 

855.15  Insurance  requirements. 

855^16    Landing,  parking,  and  storage  fees. 

855.17  Aviation  fuel  and  oil  purchases. 

855.18  Supply  and  service  charges. 

Subpert  E — Foreign  Government  Alrcreft 

855.19  General  information. 

855.20  Application  procedures. 

855.21  Processing  procedures. 

855.22  Approving  authority. 

855.23  Aviation  fuel  and  oil  purchases. 

855.24  Foreign  military  sales  (FMS)  cargo. 

855.25  Supply  and  service  charges. 

855.26  Landing,  parking,  and  storage  fees. 

855.27  Waiver  authority. 

Subpert  F->loint-Uee  of  a  U.S.  Air  Force 
Inetailetion 

855.28  U.S.  Air  Force  joint-use  policy. 

855.29  Procedures  for  sponsor. 

855.30  Procedures  for  U.S.  Air  Force. 
Authority:  10  U.S.C.  8012,  48  U.S.C.  1507. 

9855.0    Purpoee. 

This  part  establishes  the 
responsibilities  and  describes  the 
procedures  for  the  use  of  United  States 
(U.S.)  Air  Force  installations  by  aircraft 
other  than  U.S.  Department  of  Defense 
(DOD)  aircraft  pursuant  to  section  1107 
of  the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1507).  This  part 
applies  to  all  regular  U.S.  Air  Force,  Air 
National  Guard,  and  U.S.  Air  Force 
Reserve  installations  with  airfields. 
Major  commands  (MAJCOM)  or 
separate  operating  agencies  (SOA)  may 
issue  supplements  to  establish 
command-unique  procedures  permitted 
by  and  consistent  with  this  part. 

Subpart  A— General  Provisions 

9  855.1    U.S.  Air  Force  policy. 

U.S.  Air  Force  policy  is  to  permit  civil 
aircraft  use  of  U.S.  Air  Force  airfields  to 
the  maximum  extent  feasible  on  an 
equitable  basis.  However,  U.S.  Air  Force 
installations  are  established  to  facilitate 
the  training  required  to  maintain 
defense  readiness  and  to  provide  the 
operational  capacity  necessary  to 
defend  the  U.S.;  therefore,  careful 
consideration  must  be  given  to  those 
external  influences  which  could  impair 
operational  capabilities.  U.S.  Air  Force 
requirements  will  take  precedence  over 
authorized  civil  aircraft  use.  This  part 
carries  the  force  of  U.S.  law,  and 
exceptions  are  not  authorized  without 
prior  appproval  of  HQ  USAF/PRPJ.  Any 
proposed  exception  or  waiver  will  be 
evaluated  as  to  current  and  future 
impact  on  U.S.  Air  Force  policy  and 
operations. 


(a)  The  U.S.  Air  Force: 

(1)  Determines  whether  civil  aircraft 
use  of  U.S.  Air  Force  installations  is 
compatible  with  current  or  future 
military  activities. 

(2)  Normally  authorizes  civil  aircraft 
use  of  U.S.  Air  Force  installations  only 
for  flights  operating  in  conjunction  with 
official  government  business  or  where  a 
formal  joint-use  agreement  exists 
(Subpart  F],  However,  if  exceptional 
circumstances  warrant,  other  types  of 
use  may  be  authorized.  Federal  Aviation 
Administration  (FAA)  certification  is 
required  for  airfields  used  by  carriers 
certified  under  Federal  Aviation 
Regulation  (FAR),  Part  121  (passenger 
aircraft  which  exceed  30  passenger 
seats  or  cargo  aircraft  with  a  maximum 
certified  takeoff  weight  over  12,500 
pounds).  HQ  USAF/PRPJ  will  request 
that  FAA  issue  an  airport  operating 
certificate  under  FAR,  Part  139,  as 
necessary.  Exceptions  to  the 
requirement  for  certification  are  U.S.  Air 
Force  airfields  used  for 

(i)  Emergencies. 

(ii)  Weather  alternates. 

(iii)  Air  taxi  operations  under  FAR, 
Part  135. 

(iv)  Air  carrier  operations  in  support 
of  contract  flights  exclusively  for  the 
DOD. 

(3)  Subject  to  the  laws  and  regulations 
of  the  U.S.,  or  to  applicable  international 
agreements  with  the  country  in  which 
the  U.S.  Air  Force  installation  is  located, 
acts  as  clearing  authority  for  civil 
aircraft  use  of  U.S.  Air  Force 
installations. 

(4)  Reserves  the  right  to  suspend  any 
operation  which  is  inconsistent  with 
national  defense  interests  or  deemed  not 

in  the  best  interests  of  the  U.S.  Air  i 

Force. 

(5)  Will  terminate  authorization  to  use 
a  U.S.  Air  Force  installation  if  the: 

(i)  User's  liability  insurance  is 
cancelled. 

(ii)  User  is  reported  as  operating  for 
other  than  the  approved  purpose,  or 
otherwise  in  violation  of  this  regulation 
or  clearances  and  directives  hereunder. 

(6)  Will  not  authorize  civil  use  of  U.S. 
Air  Force  installations: 

(i)  In  substantial  competition  with 
civil  airports  by  providing  services  or 
faciities  which  are  already  available  in 
the  private  sector. 

(ii)  Solely  for  the  convenience  of 
passengers  or  aircraft  operator. 

(iii)  Solely  for  transient  aircraft 
servicing. 

(iv)  For  private  enterprise  which 
promotes,  benefits,  or  favors  a  specific 
commercial  ventiu%. 
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(v)  For  unsolicited  proposals  in 
procuring  government  business  or 
contracts. 

(vi)  Solely  for  customs  handling 
purposes. 

(7)  Will  not  authorize  civil  aircraft  to 
operate  at  a  closed  U.S.  Air  Force 
airfield. 

(8)  Will  not  authorize  civil  aircraft  use 
of  U.S.  Air  Force  ramps  located  on  civil 
airfields.  This  paragraph  does  not  apply 
to  use  of  U.S.  Air  Force  aero  club 
facilities  located  on  civil  airfields 
(9855.11(1)  of  this  part)  or  civil  aircraft 
chartered  by  DOD  and  authorized  use  of 
loading  or  unloading  facilities  on  the  Air 
Force  ramp  (9  855.11  (k)  and  (n)  of  this 
part). 

(b)  All  civil  aircraft  operators  must: 

(1)  Obtain  prior  authorization  to  land 
at  U.S.  Air  Force  installatons,  except  in 
an  emergency  or  at  bases  specifically 
exempted  by  joint-use  or  international 
agreements. 

(2)  Ensure  that  pavement  load-bearing 
capacity  at  installations  requested  for 
use  will  support  aircraft  to  be  operated. 

(3)  Have  aircraft  equipped  with 
operating  two-way  radio  equipment  to 
obtain  landing  clearance  from  the  air 
traffic  control  tower. 

(4)  Not  assume  that  landing  clearance 
granted  by  an  air  traffic  control  tower 
facility  constitutes  prior  authorization. 

(5)  Obtain  required  diplomatic  or 
overflight  clearance. 

(6)  Pay  applicable  costs. 

(7)  File  a  flight  plan  before  departing 
the  U.S.  Air  Force  installation. 

(c)  The  installation  commander 

(1)  Exercises  administrative  and 
security  control  over  both  the  aircraft 
and  passengers  while  on  the 
installation. 

(2)  May  require  civil  users  to  delay, 
reschedule,  or  reroute  arrivals  or 
departures  to  preclude  interference  with 
military  activities. 

(3)  Cooperates  with  customs, 
immigration,  health,  and  other  public 
authorities  in  connection  with  aircraft 
arrival  and  departure. 

§855.2    Definitions. 

(a)  Aircraft.  Any  contrivance  now 
known  or  hereafter  invented,  used,  or 
designated  for  navigation  of  or  flight  in 
navigable  airspace  as  defined  in  the 
Federal  Aviation  Act. 

(b)  Airfield  facilities.  Runways, 
taxiways,  parking  and  servicing  areas, 
air  traffic  control  facilities,  base 
operations,  navigation  aids,  aircraft  fire 
suppression  and  rescue  services,  and 
airfield  lighting  and  aircraft  arresting 
systems. 

(c)  Authorized  credit  letter  A  letter  of 
agreement  which  qualified  operators 
must  file  with  the  U.S.  Air  Force  to 


purchase  U.S.  Air  Force  aviation  fuel 
and  oil  on  a  credit  basis  under  the 
provisions  of  AFR  144-9. 

(d)  Civil  aircraft.  Any  U.S.  or  foreign- 
registered  aircraft  owned  by  private 
individuals  or  corporations,  and  foreign 
government-owned  aircraft  which  are 
operated  for  commercial  purposes. 

(e)  Civil  aviation.  All  flying  activity 
by  civil  aircraft  of  any  national  registry, 
including: 

(1)  Commercial  aviation.  Civil 
aviation  involving  transportation  of 
passengers  or  cargo  for  hire. 

(2)  General  aviation.  Civil  aviation 
not  involving  the  transportation  of 
passengers  or  caigo  for  hire. 

(f)  Civil  fly-in.  Civil  aircraft 
participation  in  U.S.  Air  Force 
sponsored  or  funded  events  such  as,  but 
not  limited  to,  an  open  house  or  a  safety 
seminar. 

(g)  Closed  airfield.  An  airfield  which 
is  restricted  from  use  by  all  aircraft. 

(h)  DD  Form  2400.  Civil  Aircraft 
Certificate  of  Insurance.  A  certificate 
which  states  the  amount  of  third-party 
liability  insurance  carried  by  the  user 
and  assures  the  U.S.  government  of 
advance  notice  of  changes  in  the  terms 
of  coverage  or  policy  cancellation. 

(i)  DD  Form  2401.  Civil  Aircraft 
Landing  Permit  An  application  which, 
when  validated  by  a  U.S.  Air  Force 
approving  authority,  authorizes  the  civil 
operator  to  use  the  installation  under 
the  terms  of  this  regulation. 

(j)  DD  Form  2402.  Civil  Aircraft  Hold 
Harmless  Agreement.  An  agreement, 
executed  by  the  user,  which  releases  the 
U.S.  government  from  all  liabilities 
incurred  in  connection  with  civil  aircraft 
use  of  U.S.  Air  Force  installations. 

(k)  Government  aircraft.  Aircraft 
owned,  operated,  or  controlled  for 
exclusive,  long-term  use  by  any 
department  or  agency  of  either  the  U.S. 
or  a  foreign  government;  and  aircraft 
owned  by  any  U.S.  state,  county, 
municipality  or  other  political 
subdivision;  or  any  aircraft  for  which  a 
government  has  the  liability 
responsibility.  In  the  context  of  this 
regulation,  this  also  includes  foreign 
registered  aircraft,  which  are  normally 
commercially  operated,  that  have  been 
wholly  chartered  for  use  by  foreign 
government  heads  of  state  for  official 
state  visits. 

(1)  Government  furnished  or  bailed 
aircraft.  U.S.  government-owned  aircraft 
provided  to  a  government  contractor  for 
use  in  conjunction  with  a  specific 
contractual  requirement. 

(m)  Installation  commander.  An 
officer  who  commands  a  host  support 
unit,  host  wing,  or  higher  level  host  unit 
and  has  been  identified  by 
administrative  order  or  command 


directive  as  "installation  commander." 
He  or  she  dischaiges  the  duties  directed 
by  U.S.  statues  or  U.S.  Air  Force 
directives  to  be  performed  by  the 
"installation  commander." 

(n)  Joint-use  installation.  A  U.S.  Air 
Force  installation  where  a  specific 
written  agreement  exists  between  the 
U.S.  Air  Force  and  a  local  U.S.  or  foreign 
government  agency  for  civil  aviation  use 
of  U.S.  Air  Force  controlled  runways, 
taxiways,  and  other  necessary  facilities, 
(o)  Loaned  aircraft  U.S.  government- 
owned  aircraft  made  available  for  use 
by  another  U.S.  government  agency  or  to 
a  U.S.  Air  Force  aero  club.  This  does  not 
include  aircraft  leased  or  loaned  to 
nongovernmental  entities  which  are 
treated  as  civil  aircraft  for  purposes  of 
this  regulation. 

(p)  Military  aircraft  Aircraft  used 
exclusively  in  the  military  services  of 
the  U.S.  or  a  foreign  government  and 
bearing  appropriate  military  and 
national  markings  or  carrying 
appropriate  identification. 

(q)  Official  government  business. 
Activity  in  support  of  U.S.  federal 
agencies  located  at  or  in  the  immediate 
vicinity  of  a  U.S.  Air  Force  installation, 
including  non-appropriated  fund 
activities.  For  elected  or  appointed 
federal,  state,  and  local  officeholders, 
official  business  is  activity  performed  in 
fulfilling  duties  as  a  public  official. 

(r)  Public  agency.  A  state,  or  agency 
of  a  state,  a  municipality,  or  other 
political  subdivision  of  a  state,  a  tax 
supported  organization,  or  Indian  tribe 
or  pueblo. 

(s)  Unauthorized  landing.  A  landing  at 
a  U.S.  Air  Force  installation  by  a  civil 
aircraft  operator,  including  both  general 
and  commercial  aviation,  who  has  not 
received  prior  authorization  as  required 
in  9  855.10  of  this  part. 

(t)  U.S.  Air  Force  installation.  A 
defined  area  of  real  property  for  which 
the  U.S.  Air  Force  has  operational 
jurisdiction  and  exclusive  use  of  the 
airfield  facility  either  by  ownership, 
lease,  or  international  agreement. 

(u)  User.  The  person,  corporation,  or 
other  responsible  entity  operating  civil 
aircraft  at  U.S.  Air  Force  installations, 
(v)  Weather  alternate  airport  A  U.S. 
Air  Force  installation  used  as  a  weather 
alternative  airport  as  prescribed  by 
Federal  Aviation  Regulations  (FAR), 
international  agreement,  or  other 
directives. 

(Reporting  and  recordkeeping  requirements  in 
paragraphs  (h),  (i),  and  (j)  were  approved  by 
the  O^ce  of  Management  and  Budget  under 
control  number  0701-0050] 
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9  SSSJ    Aircraft  Mwnpt  from  ttM 

rsquirvnwnU  for  a  civH  alrcnrft  lan<ing 
permit  or  aircraft  landbig  autlwrlzation 
numb«r. 

(a)  Any  aircraft  owned  and  operated 
by: 

(1)  Any  other  U.S.  government  agency. 

(2)  U.S.  Air  Force  aero  clubs 
established  as  prescribed  in  AFR  215-lZ 

(3)  Aero  clubs  of  other  U.S.  military 
services. 

(4)  A  U.S.  state,  county,  municipality, 
or  other  political  subdivision,  when 
operated  to  support  official  business  at 
any  level  of  government. 

(b)  Any  civil  aircraft  under 

(1)  Lease  or  contractual  agreement  for 
exclusive  U.S.  government  use  on  a 
long-term  basis  and  operated  on  official 
business  by  or  for  a  U.S.  government 
agency;  for  example,  the  FAA, 
Department  of  Interior,  or  Department  of 
Energy.  (The  government  normally  holds 
hability  responsibility  for  the  aircraft.) 

(2)  Lease  or  contractual  agreement  to 
the  U.S.  Air  Force  for  U.S.  Air  Force 
Civil  Air  Patrol  (CAP)  liaison  purposes 
and  operated  by  a  U.S.  Air  Force  CAP 
liaison  officer  on  official  U.S.  Air  Force 
business. 

(3)  CAP  control  for  a  specific  mission 
directed  by  the  U.S.  Air  Force. 

(4)  Contractual  agreement  to  any  U.S.. 
state,  or  local  government  agency  in 
support  of  operations  involving  safety  of 
Ufe  or  property  as  a  result  of  a  disaster. 

(5)  Government  furnished  property  or 
bailment  contract  for  use  by  a 
contractor,  provided  the  federal,  state, 
or  local  government  has  retained 
liability  responsibilities. 

(c)  Civil  aircraft  transporting  critically 
ill  or  injured  individuals  to  or  from  a 
U.S.  Air  Force  installation. 

(d)  Foreign  government-owned 
aircraft  falling  within  the  purview  of 
international  reciprocal  use  agreements. 

(e)  Historic  aircraft  deUvered  to  U.S. 
Air  Force  museums  under  the  provisions 
of  AFR  210-4. 

Subpart  B— Unauthorized  landings 

i  955.4    Unauthorized  landings. 

The  installation  commander  will 
identify  an  unauthorized  landing  as 
either  an  emergency  landing,  an 
inadvertent  landing,  or  an  intentional 
landing.  An  Unauthorized  landing  may 
be  designated  as  inadvertent  or 
intentional  whether  or  not  the  operator 
has  knowledge  of  the  provisions  of  this 
tegulation  and  whether  or  not  the 
operator  filed  a  flight  plan  identifying 
the  installation  as  a  destination.  On  all 
unauthorized  landings,  the  aircraft 
should  be  allowed  miniraum  ground  time 
and  the  installation  cxunnander 


(a)  Briefs  the  operator  on  this  pari  and 
the  FAA  requirement  for  reporting  the 
incident. 

(b)  Has  the  operator  prepare  a 
circumstantial  report  sign  DD  Form 
2402.  and  pay  applicable  charges.  (In 
some  ixutances.  it  may  be  necessary  to 
arrange  to  bill  the  user  for  the 
appropriate  charges.)  DD  Form  2402 
need  not  be  completed  for  commercial 
carriers  if  it  is  known  the  form  is 
ab^ady  on  file  at  HQ  USAF/PRPJ. 

(c)  After  compliance  with  preceding 
requirements,  directs  the  operator  to 
depart  the  installation. 

(d)  In  the  U.S.  or  its  possessions, 
notifies  the  nearest  FAA  general 
aviation  district  office  for  incidents 
involving  general  aviation  and  the  air 
carrier  district  office  for  incidents 
involving  air  carriers. 

(e)  Within  a  foreign  country,  notifies 
appropriate  U.S.  Defense  Attache  Offlce 
(USDAO)  in  the  country  of  aircraft 
registration.  Providers  an  information 
copy  of  the  report  to  the  civil  aviation 
authority  of  the  country  concerned. 

(f)  Prepares  a  report  on  the  landing 
and  submits  the  report  %vith  supporting 
documentation  through  channels  to  HQ 
USAF/PRPJ,  Washington.  DC  20330- 
5248. 

9  655.5    Evnergency  tar>dlfiQS. 

Any  aircraft  operator  who 
experiences  an  inflight  emergency  may 
land  at  any  U.S.  Air  Force  installation 
without  prior  authorization.  An  inflight 
emergency  is  defmed  as  a  situation 
which  makes  continued  flight 
hazardous. 

(a)  The  U.S.  Air  Force  will  use  any 
method  or  means  to  clear  an  aircraft  or 
wreckage  from  the  runway  to  preclude 
interference  with  essential  military 
operations.  Removal  efforts  should 
minimize  damage  to  the  aircraft  or 
wreckage:  however,  military  or  other 
operational  factors  may  be  overriding. 

(b)  A  user  making  an  emergency 
landing: 

(1)  Is  not  charged  a  landing  fee. 

(2)  Pays  all  costs  for  labor,  material, 
parts,  use  of  equipment,  tools,  and  so 
forth,  to  include,  but  not  limited  to: 

(i)  Spreading  foam  on  the  runway. 

(ii)  Damage  to  runway,  lighting,  and 
navigation  aids. 

(iii)  Rescue,  crash,  and  fire  control 
services. 

(iv)  Movement  and  storage  of  aircraft 

(v)  Performance  of  minor 
maintenance. 

(vi)  Fuel  or  oil  (AFR  144-0). 

(3)  Files  a  circumstantial  landing 
report  with  the  installation  commander 
and  completes  DD  Form  2402. 

(c)  The  installation  commander 


(1)  Documents  total  cost  incurred  by 
the  U.S.  government  (Use  Part  812  of 
this  chapter  for  cost  determination.) 

(2)  Collects  payment  of  all  charges 
incurred.  (In  some  instances,  it  may  be 
necessary  to  arratige  to  bill  the  user  for 
the  appropriate  charges.) 

(3)  Prepares  an  emergency  landing 
report  if  there  are  no  survivors. 

(4)  Complies  with  appropriate 
portions  of  S  855.4  of  this  part. 

(5)  Handles  an  emergency  landing  by 
a  foreign  military  or  foreign  government- 
owned  aircraft  in  the  same  manner  as 
for  a  U.S.  government-owned  aircraft. 

S  855.6    Inadvertent  urwuttwrlzed  landings. 

(a)  The  installation  commander  may 
determine  a  landing  to  be  inadvertent  if 
the  aircraft  operator: 

(1)  Landed  due  to  flight  disorientation. 

(2)  Mistook  the  U.S.  Air  Force 
installation  for  a  civil  airport 

(b)  Reporting  procedures  in  S  855.4  of 
this  part  and  normal  landing  fees 

(S  855.16  of  this  part)  are  apphcable.  An 
unauthorized  landing  fee  (j  855.16  of 
this  part)  may  be  assessed  to 
compensate  the  government  for  the 
added  time,  effort,  and  risk  involved  in 
an  unauthorized  landing.  This 
unauthorized  landing  fee  may  be  waived 
by  the  installation  commander  or  a 
designated  representative  if,  after 
interviewing  the  pilot-in-conmiand  and 
appropriate  government  personnel,  it  is 
determined  diat  flying  safety  was  not 
significantly  impaired.  The  pilot-in- 
command  may  appeal  the  imposition  of 
an  unauthorized  landing  fee  for  an 
inadvertent  landing  to  tfie  MAJCOM, 
whose  decision  will  be  final.  A 
subsequent  inadvertent  landing  will  be 
processed  as  an  intentional 
unauthorized  landing. 

S  855.7    Intentional  unauttwrtzad  lartdlnga. 

(a)  The  installation  commander  may 
categorize  an  unauthorized  landing  as 
intentional  when  substantial  evidence 
demonstrates  that  the  pilot  knew  the 
landing  was  unauthorized  or  the  civil 
aircraft  operator 

(1)  Landed  without  an  approved  DD 
Form  2401  on  board  the  aircraft 

(2)  Landed  for  a  purpose  not  approved 
on  the  DD  Form  2401. 

(3)  Operated  an  aircraft  not  of  a 
model  or  registration  number  on  the 
approved  DD  Form  2401. 

(4)  Did  not  request  or  obtain  the 
required  ftnal  clearance  from  the 
installation  commander  or  a  designated 
representative  at  least  24  hours  before 
aircraft  arrival. 

(5)  Did  not  obtain  landing  clearance 
from  the  air  traffic  control  tower. 
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(6)  Landed  with  an  expired  DD  Form 
2401. 

(7)  Obtained  landing  authorization 
through  fraudulent  methods. 

(8)  Requested  permission  to  land  from 
any  U.S.  Air  Force  authority,  including 
the  control  tower,  and  was  denied. 

(b)  Reporting  procedures  in  §  855.4  of 
this  part  and  normal  landing  fees 

(5  855.16  of  this  part)  are  applicable. 
Since  intentional  unauthorized  landings 
increase  reporting,  processing,  and 
staffing  costs,  the  unauthorized  landing 
fee  (5  855.16  of  this  part)  for  paragraphs 
(a)  (1)  through  (6)  of  this  section  will  be 
increased  by  100  percent.  The  fee  will  be 
increased  200  percent  for  items  in 
paragraphs  (a)  (7)  and  (8)  of  this  section 
and  when  substantial  evidence 
demonstrates  the  pilot  knew  the  landing 
was  unauthorized. 

(c)  Under  the  conditions  described  in 
paragraph  (b)  of  this  section,  an 
installation  commander  in  the  U.S.,  its 
territories  or  its  possessions  may  choose 
to  detain  the  aircraft  at  the  installation 
until: 

(1)  The  unapproved  landing  has  been 
reported  to  the  appropriate  civil  aviation 
authority.  HQ  USAF/PRPJ.  and  the 
appropriate  U.S.  Attorney. 

(2)  The  pilot  or  other  competent 
authority  of  the  owner  has  executed  DD 
Form  2402  and  prepared  the 
circumstantial  landing  report. 

(3)  All  applicable  charges  have  been 
paid. 

(d)  The  installation  commander  may. 
at  his  or  her  discretion,  release  the 
aircraft  upon  compliance  with 
paragraphs  (c)  (1)  and  (2)  of  this  section 
and  payment  of  the  inadvertent 
unauthorized  landing  charge,  if  he  or  she 
wishes  to  investigate  the  matter  further 
before  determining  whether  the 
circumstances  warrant  higher  fees.  The 
aircraft  must  not  be  released  without 
obtaining  bond,  promissory  notes,  or 
other  security  for  payment  of  the  highest 
charge  that  might  be  assessed. 

(e)  The  pilot  and  passengers  will  not 
be  detained  longer  than  is  necessary  for 
identification,  although  they  may  be 
permitted  to  remain  in  a  lounge  or  other 
waiting  area  on  the  base  at  their  request 
for  such  period  as  the  installation 
commander  may  determine  (normally 
not  to  exceed  close  of  business  hours  at 
the  home  office  of  the  entity  owning  the 
aircraft  if  the  operator  does  not  own  the 
aircraft).  No  person  will  be  detained 
involuntarily  after  identification  is 
complete  without  coordination  from  the 
appropriate  U.S.  Attorney,  the 
MAJCOM.  and  HQ  USAF/PRPJ. 

(f)  The  unauthorized  landing  may  be 
prosecuted  as  a  criminal  trespass, 
especially  if  a  debarment  letter  has  been 
issued.  Repeated  intentional 


unauthorized  landings  prejudice  the 
users  FAA  operating  authority  and 
jeopardize  future  use  of  any  U.S.  Air 
Force  installation. 

Subpart  C— avtt  Fly-In  Procedures 
§655.6    ClvUfly-4ns. 

Civil  aircraft  operators  may  be  invited 
to  participate  in  a  U.S.  Air  Force  fly-in 
for  a  base  sponsored  or  funded  activity 
being  held  at  a  specified  U.S.  Air  Force 
installation.  They  will  be  authorized  use 
only  during  the  period  of  the  event 

§  655.9    CIvtt  fly-In  procedure*. 

(a)  The  installation  commander 

(1)  Requests  approval  from  the 
MAJCOM  or  SOA. 

(2)  Provides  HQ  USAF/PRPJ/XOOR/ 
XOOO  and  SAF/PAC  with  the  date  and 
purpose  of  the  fly-in. 

(3)  Ensures  that  DD  Form  2402  is 
completed  by  each  user.  DD  Forms  2400 
and  2401  are  not  required  for  fly-in 
participants. 

(b)  The  MAJCOM  or  SOA  ensures  HQ 
USAF/PRPJ/XOOR/XOOO  and  SAF/ 
PAC  are  advised  of  the  approval  or 
disapprc-val  for  the  fly-in. 

Note.— This  section  does  not  apply  to  civil 
aircraft  acrobatic  performance  or 
demonstrations  (Part  837  of  this  chapter),  or 
transport-type  (revenue  or  nonrevenue) 
flights. 

Subpart  D— Civil  Aircraft 

§  855. 1 0    Conditions  for  use  of  U.S.  Ab- 
Force  insunations. 

The  U.S.  Air  Force  authorizes  use  of 
its  installations  for  a  specific  purpose  by 
a  named  individual  or  company  (not 
transferable  to  a  second  or  third  party) 
vvhich  does  not  extend  to  other  types  of 
civil  aviation  use.  An  approved  landing 
permit  does  not  obligate  the  U.S.  Air 
Force  to  provide  supplies,  equipment,  or 
facilities  other  than  the  landing,  taxiing, 
and  parking  areas  (§  855.17  and  18  of 
this  part).  Personnel  on  board  are  only 
authorized  activities  at  the  installation 
directly  related  to  the  type  of  use 
granted.  All  users  are  expected  to 
submit  their  application  (DD  Forms  2400. 
2401.  and  2402)  at  least  30  days  in 
advance  of  intended  use  and.  except  for 
weather  alternate  use.  must  contact  the 
appropriate  installation  commander  for 
final  clearance  at  least  24  hours  in 
advance  of  arrival.  Failure  to  comply 
with  either  time  limit  may  result  in 
denied  landing  rights. 

§  655. 11    Types  of  dvM  use. 

Listed  below  are  specific  types  of  civil 
use  the  U.S.  Air  Force  normally 
authorizes.  Others  may  be  considered  if 
sufficient  justification  is  provided. 
Application  for  each  type  of  use  must  be 


made  on  a  separate  DD  Form  2401.  The 
letter  following  each  type  of  use  in 
paragraphs  (a)  through  (p)  of  this  section 
will  be  used  when  a  landing  permit 
number  is  assigned  (5  855.14(c)  of  this 
part). 

(a)  Contractor  or  subcontractor 
personnel  (A).  A  U.S.  or  foreign 
contractor  or  subcontractor,  operating 
corporate  or  personal  aircraft  who  uses 
a  U.S.  Air  Force  installation  to  fulfill  the 
terms  of  a  U.S.  government  contract 
Verification:  The  contractor  or 
subcontractor  must  indicate  on  the  DD 
Form  2401  the  current  government 
contract  numbers;  the  U.S.  Air  Force 
installation  required  for  each  contract;  a 
brief  description  of  the  work  to  be 
performed;  and  the  name,  telephone 
number,  and  address  of  the  government 
contracting  officer. 

Note. — Potential  contractors  may  not  land 
at  U.S.  Air  Force  installations  for  the  purpose 
of  pursuing  or  presenting  an  unsolicited 
proposal  for  procurement  of  government 
business. 

(b)  Demonstration  flights  (B).  Permits 
an  aircraft  or  aircraft  component 
manufacturer  to  display  or  demonstrate 
aircraft  (nonaerobatic)  or  installed 
components  to  U.S.  government 
representatives  who  have  procurement 
interest  or  authority,  or  certification 
responsibiUties.  Verification: 
Nonaerobatic  demonstration  or  display 
must  be  contractural  provision  or 
presented  at  the  request  of  an 
authorized  U.S.  government 
representative.  The  name,  address,  and 
telephone  number  of  the  requesting 
government  representative  or 
contracting  officer  and  contract  number 
must  be  included  on  the  DD  Form  2401. 

(c)  Active  duty  U.S.  military  (C). 
Authorizes  active  duty  U.S.  military 
members,  operating  their  own  aircraft  or 
aircraft  leased  at  their  own  expense,  to 
use  any  U.S.  Air  Force  installation  for 
official  duty  transportation  (temporary 
duty  (TDY).  permanent  change  of 
station,  etc.)  or  for  private,  nonrevenue 
flights.  (Members  of  the  U.S.  Public 
Health  Service  are  considered  active 
duty  U.S.  military.)  Verification:  Provide 
Social  Security  number  in  block  1  on  DD 
Form  2401. 

(d)  Reserve  Forces  (D).  Permits 
members  of  the  U.S.  Reserve  Forces 
(including  Reserve  Officer  Training 
Corps  and  National  Guard)  operating 
their  own  aircraft  or  aircraft  leased  at 
their  own  expense,  to  use  a  specific  U.S. 
Air  Force  installation  where  their 
assigned  unit  is  located  to  fulfill  their 
official  duty  commitment  or  for  TDY  at 
other  installations  when  on  official 
travel  orders.  Verification:  Request 
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routed  through  commander  for  an 
endorsement  which  validates  military 
status  and  requirement  for  use  of  U.S. 
Air  Force  installations  listed  on  permit 
application.  When  appropriate,  travel 
orders  must  be  on  board  the  aircraft. 

(e)  Civilian  employees  of  the  U.S. 
government  (E).  Permits  civilian 
employees  of  the  U.S.  government 
operating  their  own  aircraft  or  aircraft 
leased  at  their  own  expense,  to  use  U.S. 
Air  Force  installations  only  for  official 
government  business  travel. 
Verification:  A  copy  of  current  travel 
orders  or  other  official  travel  certificate 
must  be  on  board  the  aircraft. 

(f)  Special  conveyance  (F).  Permits 
government  personnel  to  use  a  chartered 
aircraft  for  single  flights  between  two  or 
more  points  for  official  business  only. 
The  ofRcial  directing  the  travel  must 
authorize  use  of  special  conveyance  and 
arrangements  for  hiring  the  aircraft  must 
be  made  by  a  transportation  office  (AFR 
75-B,  volume  I).  Veh^cation:  A  copy  of 
official  orders  citing  the  special 
conveyance  authorization  must  be  on 
board  the  aircraft. 

(g)  Retired  U.S.  military  (G).  {Includes 
Regular  and  Reserve  personnel  receiving 
retirement  pay  and  an  identification 
card  authorizing  use  of  the  commissary, 
base  exchange,  and  military  medical 
facilities.)  Permits  retired  U.S.  military 
members,  operating  their  own  or  leased 
aircraft  to  use  a  U.S.  Air  Force 
installation  in  conjunction  with 
activities  related  to  retirement 
entitlements  authorized  by  law  or 
regulation.  Verification:  A  copy  of 
retirement  orders  must  be  on  file  with 
the  approving  authority. 

(h)  Civil  Air  Patrol  (CAP)  (H).  Permits 
aircraft  owned  and  operated  by  the  CAP 
or  by  a  CAP  member  to  use  designated 
U.S.  Air  Force  installations  for  official 
CAP  activities.  Verification: 
Endorsement  of  the  application  by  HQ 
CAP-USAF/DO.  Maxwell  AFB  AL 
36112-5572. 

(i)  Aero  club  member  ff).  Permits 
individuals  to  operate  their  own  aircraft 
into  and  out  of  the  U.S.  Air  Force 
airfield  where  they  hold  active  aero  club 
membership.  Verification:  Written 
endorsement  on  the  DD  Form  2401  by 
the  aero  club  manager  which  validates 
the  individual's  aero  club  membership. 
(Members  using  U.S.  Air  Force  aero  club 
facilities  located  on  a  civil  airfield  must 
provide  the  endorsement,  and  DD  Forms 
2400  and  2402  to  the  local  commander. 
DD  Form  2401  is  not  required.) 

(j)  Weather  alternate  airport  (/). 
Permits  scheduled  air  carriers  to  divert 
to  a  specified  U.S.  Air  Force  installation 
when  weather  conditions  require  a 
change  tram  the  original  destination 
while  in  flight  Aircraft  may  not  be 


dispatched  from  the  point  of  departure 
to  a  U.S.  Air  Force  airfield  which  has 
been  designated  as  an  approved 
weather  alternate.  Verification:  Actual 
use  is  predicated  on  weather  conditions 
at  scheduled  destination.  Scheduled 
route  structure  must  encompass  the  U.S. 
Air  Force  airfield  requested  for  use. 

(k)  Military  Airlift  Command  (MAC) 
contract  or  charter  (K).  Permits  an  air 
carrier  to  use  a  U.S.  Air  Force 
installation  under  the  terms  of  a  MAC 
contract.  Landing  permits  for  this  type  of 
use  are  processed  by  HQ  MAC/TRC. 
Verification:  International  flights  must 
have  a  MAC  Form  8,  Civil  Aircraft 
Certificate,  on  board  the  aircraft. 
Domestic  flights  must  have  either  a 
Certificate  of  LOGAIR Operations  (US. 
Air  Force— AFLC).  a  Certificate  of 
QUICKTRANS  (U.S.  Navy),  a  Certificate 
of  Courier  Service  Operations  (MAC),  or 
a  Certificate  of  Intra-Alaska  Operations 
(MAC)  on  board  the  aircraft 

(I)  U.S.  government  contract  or 
charter  operator  (L).  Permits  an  air 
carrier  to  use  a  U.S.  Air  Force 
installation  under  the  terms  of  a  U.S. 
government  contract  or  charter 
agreement  by  a  U.S.  government 
department  or  agency  other  than  the 
DOD.  Verification:  Carrier  must  identify 
the  chartering  agency  and  provide  the 
name,  address,  and  telephone  number  of 
the  government  official  procuring  the 
transportation.  An  official  government 
document  must  be  on  board  the  aircraft 
to  substantiate  that  the  flight  is 
operating  for  a  U.S.  government 
department  or  agency.  (National 
Aeronautics  and  Space  Administration 
charters  are  identified  by  SF 1189,  U.S. 
Government  Transportation  Request. 
Army  and  Air  Force  Exchange  Service 
(AAFES)  charters  are  identified  by 
AAFES  Form  4150-1.  AAFES  Purchase 
and  Dehvery  Order.) 

(m)  Contractor  or  subcontractor 
charter  (MJ.  An  operator  who  uses  a 
U.S.  Air  Force  installation  for  the 
transportation  of  U.S.  or  foreign 
contractor  or  subcontractor  personnel  or 
cargo  in  support  of  a  ciurent  U.S. 
government  contract  Verification:  The 
contractor  or  subcontractor  must 
provide  written  validation  to  the 
approving  authority  that  the  charter 
operator  will  be  operating  on  their 
behalf  in  fulfilhng  the  terms  of  a 
government  contract,  to  include  current 
government  contract  numbers  and  titles; 
the  U.S.  Air  Force  installations  which 
are  required;  and  the  name,  telephone 
number,  and  address  of  the  government 
contracting  officer. 

(n)  DOD  charter  (N).  A  civil  aircraft 
operator  who  uses  a  U.S.  Air  Force 
installation  for  the  official 
transportation  of  DOD  personnel  or 


cargo.  Verification:  Tender  of  service 
approved  by  the  Military  Transportation 
Management  Command  (MTMC)  and  an 
SF  1169  or  SF  1103,  U.S.  Government  Bill 
of  Lading,  on  the  aircraft  to  validate  the 
operation  is  for  the  DOD  (AFM  75-2). 
(Passenger  charters  arranged  by  the 
MTMC  are  assigned  a  commercial  air 
movement  (CAM)  or  civil  air  freight 
movement  (CAFM)  number  each  time  a 
trip  is  awarded.  Installations  will 
normally  be  notified  by  message  at  least 
24  hours  in  advance  of  a  pending  CAM 
operation.) 

(0)  Media  (O).  Permits  representatives 
of  the  media  to  gather  information  about 
a  U.S.  government  operation  or  event. 
Use  will  be  considered  on  a  case-by- 
case  basis;  for  example,  if  other  forms  of 
transportation  would  preclude  meeting  a 
production  deadline  of  if  use  would  be 
in  the  best  interest  of  the  U.S. 
govenunent,  authorization  would  be 
warranted.  DD  Forms  2400  and  2402 
should  be  on  file  with  HQ  USAF/PRPJ  to 
ensure  prompt  telephone  approval  for 
validated  requests.  Verification: 
Concurrence  of  the  installation 
commander,  base  operations  officer,  and 
public  affairs  officer. 

(p)  Other.  Under  certain 
circumstances,  based  on  the  justification 
provided,  use  of  U.S.  Air  Force 
installations  may  be  authorized  for. 

(1)  Aircraft  certification  testing  as 
required  by  FARs  which  does  not 
involve  use  of  Air  Force  testing 
hardware  (P). 

(2)  Conunercial  development  testing  at 
Air  Force  flight  test  faciUties  (Part  635  of 
this  chapter)  (Q). 

(3)  Commercial  charter  operations  (R). 

(4)  Commercial  aircrew  training  flights 
(S). 

(5)  Private,  nonrevenue  producing 
flights  (T). 

(6)  Temporary  scheduled  air  service 
(U). 

(7)  Foreign  government  charter  (V). 

(8)  Flights  transporting  foreign 
military  sales  (FMS)  material  (W). 
(Hazardous,  oversized,  or  classified 
cargo  only.)  Verification:  Cargo 
information  must  be  provided  as 
specified  in  §  855.24  of  this  part. 
Application  must  also  include  the 
Department  of  Transportation 
exemption  number  when  harardous 
cargo  is  to  be  transported,  if  required. 

(9)  Certified  flight  record  attempts. 
(X). 

(10)  Pohtical  candidates  (Y).  (For 
security  reasons  only.)  Aircraft  either 
owned  or  chartered  explicitly  for  a 
Presidential  or  Vice  Presidential 
candidate,  including  not  more  than  one 
accompan3nng  overilow  aircraft  for  the 
candidate's  staff  and  press  corps. 
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Candidate  muat  b«  a  Pieaidantial  or 
Vice  Presidential  candidate  who  is  being 
furnished  protection  by  the  U.S.  Secret 
Service.  Aircraft  clearance  n  predicated 
on  dte  Presidentiat  or  Vice  Presidential 
candidate  being  aboard  one  of  the 
aircraft  (eidier  on  arrival  or  departure^ 
After  Bamal  duty  houra.  fl^t  schedtde 
changes  nmst  be  reported  through  the 
HQ  U.S.  Air  Fo»ce  Operations  Center. 
Normal  landing  fees  will  be  charged, 
fuel  may  be  sold  on  a  cask  or  credit 
baais  (AfH  144-6).  To  reduce  ooaflict 
with  U.S.  statutes  and  U.S.  Air  Force 
operationaJ  requirerae&tSt  and  to 
provide  expeditioua  handling  of  aireralt 
and  passengers^  the  faliowiag  gaidaafie 
applies  for  ths'  instailation  coramacder 

(i)  Mininitim  official  (base  ofiiciala) 
welcomiag  party. 

(ii)  No  special  facilities  are  to  bO' 
provided. 

(iii)  No  oubaae  political  rallies  oc 
speeches. 

(iv)  No  nffirj^il  teanapofftation  gTinnIrt 
be  provided  for  unauthorized  personnel 
(press,  local  populace,  etc.),  VerificatioD: 
The  Secret  Service  must  confirm  that 
use  has  been  requested  in  support  of 
their  security  fesponsibilities. 

(11>  Aircraft  eitiier  owned  or 
personally  chartered  for  transportatioa 
of  the  President  Vice  President  oc  a 
past  Resident  of  the  U.S.;  the  bead  of 
any  U.S.  federal  department  oc  ageocy: 
or  a  member  of  the  Confess  (Z)/Use  by 
other  than  the  President  or  Vice- 
President  must  be  for  official 
government  business.  Any  request 
received  by  MAJCOM  or  installation 
commanders  from  or  for  members  of  the 
Congress  must  be  reported  to  the 
Director  of  Legislative  Liaison  (SAF/LL) 
as  prescribed  in  AFR  11-7. 

9855.12    Approving  authority. 

The  authority  to  approve  or 
disapprove  civil  aircraft  use  of  U.S.  Air 
Force  installations  is  vested  in: 

(a)  Directorate  of  Programs  and 
Evaluation.  Deputy  Directorate  foK 
Bases  and  Units  (HQ  USAF/PIfff).  HQ 
USAF/PRPJ  may  act  on  imy  request  for 
any  type  of  civil  aviation  use;  however, 
it  Mserwa  exdueive  approval  aotherity 
for  the  foUuwuig; 

(1)  Use  of  multiple  U.S.  Air  Force 
installations  whica  are  within  the 
jurisdiction  of  midtiple  MAJCOMa  or 
SOAa.  except  as  delegated  in  paragraph 
(bl  of  this  section. 

(21  Those  listed  in  &  855.11  [6^  and  (p) 
of  this  part  except  as  specifically 
delegated  to  another  aypiuviiig 
autherfty. 

(3)  fe^nf^ne  (S  865.39  of  this  pert^ 

H^  Anp  waaaai  •raniqne  use  aot 
specific^^  autfunisad  bjr  tUs 


(b)  MA/COH  SQA,  oritataUatim 
commander.  Wife  the  eitceptknteftfaoae 
uses  Btaeired  far  HQU.S.  Air  Force  and 
HQ  MAC  aninsvet  (peragrepka  (a)  and 
(d)  of  iy*  netiUml  MA{COMs.  SOAa,  or 


installatioB  coaHeaariCEi  aay  apprave 
or  disappravr  appbcatbeas  [ED  Forms 
aMO.  240t»  awl  240^  for  types  of  QB* 
described  in  (  as&ll  of  tina  part  at 
installationa  mdar  their  jurisdictian. 
AdctitionaMsi.  Huy  may  give  affroval  far 
one-time,  official  fa"M^w»  operations 
which  are  in  die  best  inteiest  of  the  U.S. 
government  and  do  not  wdate  othai 
provisions  of  this  reguislion.  A»  ■ 
minimum,  for  one-time  fh^rts  authorised 
under  this  para^aph,  insurance 
verificatioa  and  a  corapleted  ODFara 
2402  must  be  provided  before  the 
aircraft  operates  intvthe  U.S.  Air  Force 
airfield.  Authority  to  appcove  dvil 
aircraft  use  of  U.S.  Air  Force  aiificliib  on 
foreign  sod  amy  be  limited. 
ConuBanden  iiiitsiili'  tkc  oentineDlBl 
U.S.  (CONUS)  must  be  familiar  with 
inteniatiaaal  apssumats  wtich  may 
render  inapplicable,  is  part  or  in  whole, 
provisions  of  tliis  regulatioB. 

(c)  Coowondtr.  Alatkea  Air 
Command  (AAC).  In  addttioo  to    ? 
paragraph  (b)  of  this  section,  tfae 
Conuaander,  AAC  niay  approve  and 
disappfovo  laadiag  permits  for  use 
under  f  l6S.ll(p)  (3)  tad  (5)  at  Alaskan 
airstrip*  witftia  the  j'arisdicyon  of  HQ 
Tactical  Air  Gbmoiaad  fTAC)  and  HQ 
AAC,  with  the  exception  of  Shemya 
AFB.  AH  use  sf  Sfaemya  AFB  will  be 
approved  by  HQ  USAF/PRPJ.  HQ  AAC 
maet  provide  HQTAC/DOO  with  a 
copy  of  all  permits  approved  for  use  of 
TAC  airfields. 

{d)  Camunander,  MAC.  In  addition  to 
paragraph  ^jf  of  this  section,  the 
Commander,  MAC,  may  appitwe  nse  of 
U.S.  Air  Force  installations  woridwida 
ior  fBghts  in  support  of  MAC  contracte. 

(e)  Commander,  Pacific  Air  Forces 
(PACAF).  In  addition  to  para^aph  (b)  of 
tills  section,  the  Comaiander.  PACAF. 
nay  approve  private,  nonrevesua  {E^ts 
transiting  Wake  Island  for  refuetaig 
purposes. 

(Q  Commander,  Air  Force  Spue* 
Command  (AFSPACECOM}.  In  addition 
to  paragraph  (b)  of  this  section,  the 
Commander,  AFSPACECOM.  may 
approve  civH  flights  transiting 
Sondrestrom  AFS,  Greenland,  for 
refueling  purposes. 

[g]  USDAO.  The  DSDAO,  acting  on 
behalf  of  HQ  USAF/PRPJ.  may  approve 
a  request  for  a  one-time  landing  at  a 
U.S.  Air  Force  tnstalTatfon  provided: 

(1)  The  request  is  for  official 
government  business  of  either  tire  U.S. 
or  the  1 1  111/  lowfttefc  the  USDiAO  U 


(2)  Hie  U^  Air  Force  installatioa  is 
located  wMMn  tfar  couotty  to  wkkh  the 
USDAO  is  accrediled. 

[3)  Apprevat  wfll  net  violate  any 
agitsmcnt  wi^  die  host  ceemtry. 

f4)  The  installation  commtnider 
concurs. 


The  prospective  aeer  can  obtam  at 
copy  of  Has  part  (^R  S5-a(^  and  the 
required  forms  from  a  U.S.  Ahr  Force 
installoHon  or  an  approving  authority. 
The  Bser  i»  responsible  for  renewing  Ae 
regeletien  and  aeeorately  completing  the 
forms  before  suoniiKiiig  them  to  tfie 
approving  autfiority  (}  865.12  of  this 
part).  The  types  of  use  normally 
authorized  are  specified  in  8  855.n  of 
this  part  The  verification  reqidred  for 
each  type  of  use  must  be  included  with 
the  appBcalSon.  TO  alfOw  time  for 
processing)  aO  documents  and  a  self- 
addressed,  stamped  envelope  should  be 
submitted  at  least  30  days  before  the 
date  of  dre  first  intended  landing.  The 
name  of  the  user  must  be  the  same  on 
all  forms.  Original  handscribed 
signatures,  not  fecsimile  elements,  are 
required  on  aQ  forms.  Prospective  civil 
users  of  a  U.S.  Air  Force  installaHon 
must  apply  for  authorization  as  follows: 

(a)  Have  the  insurance  company  or  its 
authorized  agent  complete  and  sign  DD 
Form  2400.  The  user  name  in  item  3  of 
the  DD  Form  2400  must  correspond  with 
the  user  naow  in  item  1  of  DD  Form 
2401.  All  coverages  must  be  stated  in 
U.S.  dollars.  See  table  1  for  required 
mrnfmam  coverage.  Hie  DD  Form  2400  is 
valid  untH  1  day  before  insurance 
expiration  date.  A  OD  Form  2400  with 
the  statement  "until  cancelled"  in  lieu  of 
a  specific  expiration  date  is  valid  for  2 
years  from  the  effective  date.  Upon 
expiration,  the  DD  Form  2400  must  be 
resubmitted  along  with  DD  Form  2401 
for  continued  use  of  Air  Force 
installatians.  The  DD  Form  2400  may  be 
sent  to  the  approving  authority  by  either 
the  user  or  Insurer. 

(b)  Prepare  and  sign  a  separata  set  of 
DD  Forms  2401  for  each  type  of  use 
requested.  Sebait  DD  Form  2401  in  an 
origiDet  and  twe  copies  when  HQ 
USAF/PRPJ  is  die  appraving  auUiority. 
and  an  ori^al  and  tlnee  copies  for 
other  approving  authorities. 

(1)  Provide,  in  atpfaabetkal  oidet,  the 
name  and  hratiea  of  «ch  U.S>  Air 
Farce  installBtioa  reqoested  for  ase. 
(The  stateraeat  "Any  U.S.  Air  Force 
InsttaSatioa  Workhnds"  is  acceptabte 
for  users  pesfotaaag  MAC  charters. 
"Any  U.S.  Air  Force  hstaUetion  Within 
die  CONUS"  is  acceptable,  if  wanwited 
by  official  goveiiaamt  business,  for 
other  users.) 
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(2)  Provide  a  brief  explanation  of 
purpose  for  use  with  verification  for 
each  type  of  use  as  specified  in  J  855.11 
of  this  part.  When  the  purpose  for  use 
does  not  correspond  with  the  categories 
listed  in  §  855.11  of  this  part,  it  may  be 
considered  if  sufficient  justification  is 
provided. 

(3)  Aircraft  registration  numbers  are 
required  unless  the  DD  Form  2400 
indicates  coverage  for  "any  aircraft  of 
the  listed  model  owned  and  or 
operated"  in  lieu  of  specific  registration 
numbers  (S  855.15  of  this  part).  All  other 
aircraft  information  must  be  provided. 

(4)  The  period  of  use  is  determined  by 
the  insurance  expiration  date  shown  on 
a  completed  DD  Form  2400.  Except 
where  an  earlier  date  of  expiration  is 
indicated  on  the  permit,  the  landing 
permit  will  expire  1  day  before  the 
insurance  coverage  expiration  date 
shown  on  DD  Form  2400,  or  2  years  from 
the  date  the  permit  is  issued  when  the 
insurance  expiration  date  either  exceeds 
2  years  or  is  indefinite  (for  example, 
"until  cancelled"). 

(5)  Once  the  DD  Form  2401  has  been 
approved  and  distributed,  users  may 
make  no  further  entries  or  amendments 
without  the  consent  of  the  approving 
authority. 

(6)  Upon  expiration,  resubmit  DD 
Form  2401  along  with  DD  Form  2400  for 
continued  use  of  U.S.  Air  Force 
installations. 

(c)  Complete,  sign,  and  send  original 
DD  Form  2402  to  the  approving 
authority.  When  the  user  is  a 
corporation,  the  DD  Form  2402  must  be 
completed  and  signed  by  a  second 
corporate  officer  (other  than  the  officer 
executing  DD  Form  2402)  to  certify  the 
signature  of  the  first  officer.  As 
necessary,  the  U.S.  Air  Force  also  may 
require  that  the  form  be  authenticated 
by  an  appropriately  designated  third 
official.  Once  the  completed  and  signed 
DD  Form  2402  has  been  accepted  by  an 
approving  authority,  and  unless 
rescinded  for  cause,  it  is  valid  until 
obsolete,  and  need  not  be  resubmitted  to 
the  same  approving  authority. 

§  855.14    Processing  procedures. 

Upon  receipt  of  an  application  (DD 
Forms  2400,  2401,  and  2402)  for  use  of  a 
U.S.  Air  Force  installation,  the 
approving  authority: 

(a)  Determines  the  availability  of  the 
installation  and  its  capability  to 
accommodate  the  type  of  use  requested. 

(b)  Determines  the  validity  of  the 
request  and  ensures  all  entries  on  DD 
Forms  2400.  2401,  and  2402  are  in 
conformance  with  this  regulation. 

(c)  Approves  DD  Form  2401  (with 
conditions  or  limitations  listed)  by 
completing  all  items  in  the  approving 


authority  section.  Installation 
conunanders  assign  a  permit  number 
comprised  of  the  last  three  letters  of  the 
installation's  International  Civil 
Aviation  Organization  (ICAO)  code 
identifier,  the  last  two  digits  of  the 
calendar  year,  a  four-digit  number 
sequentially  assigned,  and  a  letter  suffix 
(S  855.11  of  this  part)  indicating  the  type 
of  use;  such  as  ADW  86-OOlC. 
MAJCOMs,  SOAs.  and  USDAOs  use  8 
three-position  organization 
abbreviation;  such  as  MAC  86-0002K. 

(d)  Disapproves  the  request  if: 

(1)  Use  interferes  with  current 
operations,  security,  or  safety. 

(2)  Adequate  civil  facilities  are 
collocated  or  available  in  the  proximity 
of  the  requested  U.S.  Air  Force 
installation  when  use  is  not  required  for 
official  government  business 

(§  855.1(a)(8)). 

(3)  Use  could  result  in  substantial 
competition  with  civil  airports  or  air 
carriers. 

(4)  Civil  user  has  not  fully  complied 
with  this  regulation. 

(e)  Distributes  the  approved  DD  Form 
2401  before  the  first  intended  landing, 
when  possible,  and: 

(1)  Retains  original. 

(2)  Returns  two  copies  to  the  user. 

(3)  Provides  a  copy  to  HQ  USAF/ 
PRPJ,  when  the  approving  authority  is 
other  than  HQ  USAF/PRPJ.  HQ  USAF/ 
PRP)  will  provide  a  computer  printout  of 
current  landing  permits  to  the 
MAICOMs.  The  MAjCOMs  will  make 


distribution  to  the  appropriate 
installations. 

{855.15    Insurance  requirements. 

Each  user  who  applies  for  permission 
to  land  at  a  U.S.  Air  Force  installation 
must  present  proof  of  third-party 
liability  insurance  on  DD  Form  2400, 
with  the  amounts  stated  in  U.S.  dollars. 
The  policy  number,  effective  date,  and 
expiration  date  are  required.  The 
statement  "until  cancelled"  may  be  used 
in  lieu  of  a  specific  expiration  date.  The 
geographical  area  of  coverage  must 
include  the  area  where  the  U.S.  Air 
Force  installation  of  proposed  use  is 
located.  If  several  aircraft  or  aircraft 
types  are  included  under  the  same 
policy,  a  statement  such  as  "all  aircraft 
owned,"  "all  aircraft  owned  and  or 
operated,"  or  "all  aircraft  operated." 
may  be  used  in  lieu  of  aircraft 
registration  numbers.  To  meet  the 
insurance  requirements,  either  Split 
Limit  coverage  for  Bodily  Injtiry, 
Property  Damage,  and  Passengers  or  a 
Single  Limit  coverage  is  required.  The 
coverage  carried  will  be  at  the  expense 
of  the  user  with  an  insurance  company 
acceptable  to  the  U.S.  Air  Force  and 
must  be  current  during  the  period  the 
U.S.  Air  Force  installation  will  be  used. 
The  liability  required  is  computed  on  the 
basis  of  aircraft  maximum  gross  takeoff 
weight  (MGTOW)  and  passenger  or 
cargo  configuration.  Minimum  coverage 
will  not  be  less  than  the  amount 
indicated  in  table  1. 


Table  l.— Aircraft  Liabiuty  Coverage  Requirements 

[SMMd  in  us  <Mira) 


BodHrinMy 

Proparty 
damaQa 

Paaaangat 

(a)  CMI  ■reran  anihoul   pasMngar   nal*: 
12.500  pounds  and  ufxlar. 

tSOO.000 

1.000.000 

500.000 
5,000,000 

500.000 
1j000,000 

500.000 
5.000.000 

1600,000 

3.000.000 

S0O.000 
3.000.000 

F<rft>m<tant 
Ovar  12.500  poundK 

Eacft  acaden« __     _.    _ 

(b|  CmI  anrafl  witt)  paaaangar  aaata: 

S500,000 

F«fh  frritfmmt 

500.000  X  numbar  o<  paaaangar  aaalt 

500.000 

500.000  X  75%  X  nanbar  ol  paaaangw  aaata 

Ovar  12.500  poundK 

EMCfi  paraon            

Each  acodart _ ... 

(a)  Any  insurance  presented  as  a 
single  limit  of  liability  or  a  combination 
of  primary  and  excess  coverage  will  be 
an  amount  equal  to  or  greater  than  the 
minimums  required  for  bodily  injury, 
property  damage,  and  passengers  for 
each  accident  as  indicated  in  table  1. 

(b)  Each  user's  policy  will  specifically 
provide  that: 

(1)  The  insurer  waives  any  right  or 
subrogation  they  may  have  against  the 


U.S.  by  reason  of  any  payment  made 
under  the  policy  for  injury,  death,  or 
property  damage  that  might  arise  out  of 
or  in  connection  with  the  insured's  use 
of  any  U.S.  Air  Force  installation. 

(2)  The  insurance  afforded  by  the 
policy  applies  to  the  liability  assumed 
by  the  insured  under  DD  Form  2402. 

(3)  If  the  insurer  or  the  insured  cancels 
or  reduces  the  amount  of  insurance 
afforded  under  the  listed  policy  before 
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the  expiration  dale  indicated  on  DO 
Form  2400,  the  insurer  will  send  written 
notice  of  policy  eancellation  or  coverage 
reduction  to  the  approving  authority  al 
least  30  days  before  the  effective  date  of 
the  cancellation  or  reductioxL  (The 
policy  must  state  thai  any  caacellatioB 
or  reduction  will  not  be  effective  until  at 
least  a^dkys  after  such  notice  isscnt^ 

§  855. 1 6    Landing,  parking,  and  storage 


TAatE  2.— Landing  F« 


(a)  Fees.  AH  lees  are  «orma*ly  due 
and  coUcctifale  at  time  of  use  ©f  any  U.S. 
Air  Force  airfield  aarf  are  deposited 
w*tf»  1^  acoocmtif^  and  finance  ofRoer 
•wng  DO  Ferm  1131,  Cash  Collection 
VoMcher.  In  some  matances,  it  may  be 
necessary  to  biil  the  user  for  charges 
incurred.  Gotdarrce  and  assistance  may 
be  obtained  from  the  instalTatioa 
acLuuiitiiig  and  ffnance  ofEcer.  The 
landing,  parking,  and  storage  fees 
(tables  2  and  3)  are  based  on  the  aircrafl 
MGTOW.  TTie  installation  commander 
may  permit  parking  and  storage  en  a 
nonexclusive,  temporary,  or  intermittent 
basis,  when  coaqiBtiUe  wMh  military 
requiKBcata.  The  tioM  tkai  an  aircratt 
speade  on  as  iaBteUatien  is  at  the 
diKretion  of  the  instaUailoo  eonunemler 
but  should  be  linked  to  the  type  of  ose 
authorized.  At  tioMe  bcattons  wkere 
thcFe  aee  U.S.  Ar  Force  aero-  dubs, 
parking  and  storage  yeirtlegBs  may  be 
permitted  io  the  area  deaisnated  for 
aero  club  use  wiihoul  regard  for  the  type 
of  use  authorized,  if  consistent  triA  asso 
club  policies.  Any  such  iKtimssioa  ivy 
be  levoked  upea  notice,  based  on 
military  needs  and  the  installation 
commander's  discretion. 

(b)  EMeeptiena.  The  landrng,  parkingt 
and  storage  fees  are  not  appHcaHe  for 
civtt  atrcraft  wfnch  are: 

(1)  Privately  owned,  leased  or 
operated  by  active  duty  military 
members,  retired  U.S.  nriiitary  memhets. 
CAP  members,  members  of  tie  Reserve 
Forces,  or  U.S.  gpvemmeBt  civilian 
empfoyees. 

(2)  Operated  by  aero  club  members 
(5  855Ji^»)). 

(3}  Opeeated  in  stqiport  ef  oi&dA 
geoiifjiil  business.  indfBdiqg  thoae 
authorised  use  enrier  9  saui^);  or  any 
use;,  the  coat  of  wfaids  is  sabicct  l» 
reimbiBsevent  by  the  ILS,  gowermnent. 

(4)  ForngR  go'wiiiment-uwned  aircraft 
as  indicated  in  f  855.25. 

(5J  Foreign  civil  ai^craf^  chartered  for 
use  by  foreign  heads  of  state  on  ofRcfal 
state  visits. 

(6)  Eiiempt  from:  tha  requirentcat  for  a 

civil  flirrmO  Inrtrffiig  permit 


A«craM  nas  graaa 
t»k«o«  wt  (Mffrow) 

rlbrfflif  Ma 

'  unauaxv- 
■zedilaa 

imemalnnal  lea 

Uinniiim 
laa 

US 

Tamtoriaa. 

> 

Onaraaaa 

' 

t].50/i,aoeft 

WGTOWof 

SkTwtsOaok 

MGTOW  w 

S2D 
S3S 



X 

srae 

$300 

X 

X 
X 

Uina  and  airtiewg 

X 

x 
x 

X 

1 

12.500  l>. 

12.501  to  4a«geB.... 

OvaraOjOW  tj 

mcraaaa 
unauihohzad  ka 
by  100%  or  200%. 

X 
X 

Table  3.— Parking  anh  SronasE  Faa 

hour  panod  a«  laas 

taa 

1 

•^ 

«*W 

XfjmwMuma     .  .  .-   . 

see 
aao 

»  hears  aflar  landing  „.     . 

;x: 

S2.oatiao,oot  »  vatcm  m 

fractnn  ihareo* 

§8SS>17    Aviatianfue*an4oipuEctaaeee. 

When  a  aecr  qnalifiea  eadCT  the 
previBisns  of  AFR  144^  purdnae  of 
U.S.  Aic  Force  fuel  and  oA  may  be  aiade 
on  a  cask  basis,  or  on  a  credit  basis 
after  esUbiiahincal  of  an  AuliiMirized 
Credit  Letter  (AFR  144-9,  ettachment  I). 
The  Autborized  Credit  LeMer  mast  be 
submitted  to  HQ  USAF/PRPf  and 
approved  by  SA-ALC/ ACFMA,  Kelly 
AFB  TX  7iWl-«)09,  befeie  products  can 
be  purdsaed  oa  credit!.  Aviation  fuel 
chaxges  wiil'  be  biiled  aa  prescribed  in 
AFR  144-8  aad  AFM  07-1,  volume  I,  part 
three;  chapter  1. 

i895.t«    Sopplyamrservtoectwrges. 

Supplies  and  services  furnished  to  a 
user  will  be  charged  for  as  prescribed  ia 
AFM  67-1.  volume  f,  part  one,  chapter 
10;  section  N.  subsection  2,  and  AFR 
177-TO2,  paragraph  2ff.24- A  personal 
check  with  appropriate  identification, 
cashier's  check,  money  order,  or  cash  is 
an  acceptable  means  of  payment. 
Charges  fer  handling  FNfS  cargo  are 
prescribed  in  AFR  170-3. 

Subpart  E—^OMifn  Oov«mmerrt 
Alrwalt 

S  B5S.19    General  infonnaUan. 

All  fereiga  mititary  or  foreign 
goyemment  ewnod.  Boncemnierctatiiy 
opecated  aiccf aft  CI  866L2(kH  ausl  have 
authorization  before  usii^  UA  Air 
Force  installations.  Where  agreements 
do  nelcxiet  hetvwen  fte  U.S.  and  a 
foreign  government  or  between  the  U.S. 
Air  Ferceaada  feceigii  «r  force  for 
redprecal  «ac  by  military  airaaft.  dM 
feraigirgowenaasnt  meal  specifically 
requesi  lainmniun  let  ita  ascraft  to 
land  at  U.S.  Air  Force  installationa. 


Note. —  PermissioD  te  land  at  U.S.  Air 
Force  insrallationa  in  the  U.S.  or  foreign 
countries  *»»  not  constltote  nor  take  the 
place  of  (CplonwJic  or  other  overfTighf 
clearance  requirements. 

S  855.20    AppScationpfocedwes. 

Foreign  gopvemnient  aircraft  ere  not 
required  to  sohmit  DO  Forms  24aa  2<fOt, 
and  2402  for  pennissioa  to  land  at  a  U.S. 
Air  Force  instaUaCioa.  fnstead  Hie 
foreign  government  mwtr 

(a\  Complete  and  send  a  written 
request  through  its  air  attache  toHQ 
USAF/CVAIL  Washington.  DC  20330- 
200B,  a  minimum  of  72  hours,  excluding 
Saturday,  Sunday,  and  U.S.  hoRdays, 
before  first  intended  landing.  (For  use  of 
U.S.  Air  Force  instafflations  in  the  Canal 
Zone,  all  Lafin  American  coonfries  are 
authorized  to  swbmif  dieir  requests 
direct  to  Commander,  Soudiem  Air 
Division  (USAFSO).  APO  Miami  34001- 
5000.  Requests  must  be  submitted  at 
least  24  hours  in  advance./ 

(b)  Submit  a  request  for  diplomatic 
clearance  to  the  Department  of  State,  tf 
flight  to  VS.  territory  is  desired;  unless 
flight  in  U.S.  airspace  is  already 
authorized  by  an  appropriate  agreement 

(c)  Submit  a  request  for  diplomatic,  or 
other  required  clearance  to  each 
appropriate  foreign  country  which  is  to 
be  overflown  or  in  which  a  landing  is  to 
be  made,  when  ase  of  a  U,S.  Air  Force 
instalfation  in  a  foreign  country  fs 
desired. 


When  an  spptlcation  is  received,  ttie 
approving  authority: 

(a)  Detenaines  the  aveAabifSy  of  the 
inateltiliUM  and  iVs  capabd^y  (» 
accomntodate  Itw  user  requesf. 
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(b]  Ensures  that  the  prospective 
foreign  government  user  has  a  valid 
requirement. 

§855.22    Approving  authority. 

(a)  Assistant  Vice  Chief  of  Staff, 
Internationa/  Affairs  Division  (HQ 
USAF/CVAIIJ.  HQ  USAF/CVAU  acts 
on  all  requests  for  use  of  a  U.S.  Air 
Force  installation  by  foreign  government 
aircraft  except  those  specirically 
delegated  to  another  approving 
authority.  An  aircraft  landing 
authorization  number  (ALAN)  is 
assigned  each  request  approved  for 
foreign  government  aircraft.  HQ  USAF/ 
CVAII  will  obtain  telephonic  clearance 
from  the  consolidated  command  post  at 
Howard  AFB.  Panama,  before  issuing  an 
ALAN  to  any  country  whose  aircraft  are 
transiting  Howard  while  en  route  to  or 
from  the  U.S.  Appropriate  U.S.  Air  Force 
installations,  MAJCOMs,  and  Air  Staff 
offices  will  be  notified  by  message. 

(b)  Commander,  USAFSO. 
Commander.  USAFSO  may  act  on 
requests  from  any  Latin  American 
country  for  the  country's  military 
aircraft,  or  other  government-owned 
aircraft  not  engaged  in  commercial 
operations,  to  use  U.S.  Air  Force 
installations  under  USAFSO  control, 
ensuring  all  authorizations  are 
consistent  with  current  directives. 
USAFSO  will  provide  appropriate 
billing  instructions  and  flight 
information  in  a  landing  authorization 
message. 

§  855.23    Aviation  fuel  and  oil  purchases. 

U.S.  Air  Force  aviation  fuel  and  oil 
may  be  purchased  for  foreign 
government  aircraft  as  authorized  by 
separate  agreement  or  as  stated  in  the 
notification  message.  Aviation  fuel  and 
oil  charges  will  be  billed  as  prescribed 
in  AFM  67-1,  volume  I,  chapter  1. 

§855.24    Foreign  military  salM  (FMS) 
cargo. 

(a)  FMS  charges.  So  that  the  U.S.  Air 
Force  may  properly  apply  charges  for 
loading  and  other  services  performed  in 
support  of  foreign  government  aircraft 
transporting  FMS  cargo,  the  following 
informaton  is  required  on  each  request: 

(1)  Description  of  cargo 
(nomenclature)  to  include  requisition 
numbers,  if  available,  applicable  FMS 
case(s)  number(s).  and  delivery  term 
codes. 

(2)  U.S.  Air  Force  agency  with  which 
prior  arrangements  have  been  made  for 
provision  of  military  terminal  loading 
and/or  other  services. 

(3)  U.S.  government  FMS  case 
management  agency  to  which  costs  for 
services  rendered  are  chargeable. 


(4)  Name,  address,  and  telephone 
number  of  freight  forwarder. 

(5)  Name,  address,  and  telephone 
number  of  shipper. 

(b)  Explosives  and  other  hazardous 
materia).  Aircraft  transporting 
hazardous  material  must  specify  in 
paragraph  5  of  the  ALAN  request  the 
U.S.  Department  of  Transportation 
proper  shipping  name  and  hazard  class 
with  respective  number  of  pieces, 
weight,  and  cube.  Additionally,  in  the 
case  of  explosives,  provide  net 
explosive  weight  of  each  explosive  class 
and  identify  the  U.S.  facility  where  the 
hazardous  material  is  to  be  loaded  or 
unloaded. 

(c)  Loading  services.  When  an  aircraft 
picks  up  or  delivers  material  at  a  U.S. 
Air  Force  base,  it  must  be  equipped  with 
sufficient  cargo  pallets  and/or  tiedown 
materials  to  facilitate  loading. 
Compatible  463L  pallets  and  nets  will  be 
exchanged  on  a  one-for-one  basis  for 
serviceable  units.  Nonstandard  pallets 
and  nets  cannot  be  exchanged;  however, 
they  will  be  used  to  build-up  cargo  loads 
after  arrival  of  the  aircraft.  Aircraft 
arriving  without  sufficient  cargo  loading 
and  tiedown  devices  must  be  floor 
loaded  and  the  aircraft  crew  will  be 
responsible  for  purchasing  necessary 
ropes,  chains,  etc. 

§  855.25    Supply  and  sarviea  charga*. 

(a)  Supplies  and  services  furnished  to 
a  foreign  government  aircraft  which  are 
not  covered  by  an  FMS  case  will  be 
charged  for  as  prescribed  in  AFM  67-1, 
volume  I,  part  one,  chapter  10,  section  N, 
subsection  2;  AFR  177-102,  paragraph 
29.24;  and  AFR  170-3:  or  other 
applicable  laws  and  regulations. 

(b)  Invoicing  procedures  for  terminal 
services  (aircraft  loading  or  unloading) 
prescribed  in  AFR  177-112,  paragraph  4- 
25.  will  be  used  except  when  loading  or 
unloading  services  are  chargeable  to  an 
FMS  case;  that  is.  material  assigned 
delivery  term  code  8  in  the  DD  Form 
1513.  U.S.  DOD  Offer  and  Acceptance. 
FMS  Material  assigned  delivery  term 
code  8  will  be  billed  to  the  FMS  case  as 
prescribed  in  AFR  170-3. 

(c)  Communications  services  are 
normally  provided  only  for  o^icial 
government  business.  If  charges  accrue 
to  the  U.S.  government,  reimbursement 
must  be  provided. 

§  855.26    Landing,  parking,  and  storaga 
feea. 

Fees  will  not  be  charged  for  foreign 
military  or  foreign  government  aircraft 
unless  specified  in  the  HQ  USAF/CVAII 
message  granting  authorization  for 
landing. 


§855.27    Waiver  authority. 

HQ  USAF/CVAII  reserves  the  right  to 
waive  the  above  procedures  for  any 
unusual  or  unique  use  not  specifically 
authorized  by  this  regulation  for  use  of 
U.S.  Air  Force  facilities  by  foreign 
government  aircraft. 

Subpart  F— Joint  Use  of  a  U.S.  Air 
Force  Installation 

§  855.28    U.S.  Air  Force  )oint-use  poNcy. 

Joint-use  of  a  U.S.  Air  Force 
installation  will  be  considered  only  if 
there  will  be  no  compromise  of  military 
response,  security,  readiness,  or  safety 
and  when  requested  by  authorized  local 
government  representatives  eligible  to 
sponsor  a  public  airport.  Such  requests 
are  considered  and  evaluated  on  an 
individual  basis  by  all  reviewing  levels. 
Generally,  an  airfield  will  be  considered 
for  joint-use  if  it  does  not  have  a  nuclear 
alert  force,  pilot  training,  nuclear 
storage,  or  a  major  classified  mission. 
Civil  operations  must  begin  within  5 
years  of  formalizing  an  agreement. 

§  855.29    Procedures  for  sponsor. 

To  initiate  consideration  for  joint-use 
of  a  U.S.  Air  Force  installation,  a  formal 
proposal  must  be  submitted  by  a  local 
government  agency  eligible  to  sponsor  a 
public  airport  to  the  installation 
commander,  and  include  the  following: 

(a)  Type  of  operation. 

(b)  Type  and  number  of  aircraft  to  be 
located  on  or  operating  at  the 
installation. 

(c)  An  estimate  of  the  number  of 
annual  operations  for  the  first  5  years. 

§  855.30    Procedures  for  U.S.  Air  Force. 

(a)  The  installation  commander,  on 
receipt  of  the  request,  without 
precommitment  or  comment,  will  send 
the  documents  to  the  Air  Force 
representative  at  the  FAA  regional 
office  within  the  geographical  area 
where  the  installation  is  located,  with 
an  information  copy  to  HQ  USAF/PRPJ. 

(b)  The  U.S.  Air  Force  representative 
at  the  FAA  regional  o^ice  will  provide 
comments  on  the  request  regarding 
airspace,  air  traffic  control,  and  other 
related  areas,  return  the  request  with 
appropriate  comments  to  the  installation 
commander,  and  advise  local  FAA 
personnel  of  the  proposal  for  joint-use. 
Operational  considerations  will  be 
based  on  the  premise  that  military 
aircraft  will  receive  priority  handling 
(except  in  emergencies),  if  traffic  must 
be  adjusted  or  resequenced.  Manpower 
increases  in  air  traffic  control  or  related 
support  activities  required  solely  for  the 
civil  operation,  normally  will  not  be 
considered  but  if  accommodated,  must 
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be  fully  reimbursed  by  the  joint-use 
sponsor.  Additional  equipment  or 
relocation  of  equipment  must  be  funded 
by  the  civil  sponsor. 

(c)  The  Installation  commander  will 
comment  on  the  request  and  send  the 
conmients  and  all  related  documents 
through  channels  to  HQ  USAF/PRPJ. 

(d)  The  U.S.  Air  Force  will  act  as  lead 
agency  for  the  preparation  of  the 
environmental  analysis  (Part  989  of  this 
chapter).  The  community  government 
representatives,  working  in  coordination 
with  local  U.S.  Air  Force  personnel  and 
other  concerned  local  or  federal 
officials,  must  identify  the  proposal, 
develop  conceptual  alternatives,  and 
provide  planning,  socioeconomic,  and 
environmental  information  as  specified 
by  HQ  USAF/LEEV.  The  information 
must  be  complete  and  accurate  in  order 
to  serve  as  a  basis  for  the  preparation  of 
U.S.  Air  Force  environmental 
documents.  The  sponsor  will  normally 
fund  the  environmental  studies  required 
for  the  environmental  impact  analysis 
process.  Environmental  analysis 
requirements  can  be  obtained  from  HQ 
USAF/LEEV,  Washington.  DC  20332- 
5000. 

(e)  In  addition  to  the  environmental 
analysis,  HQ  USAF/PRPJ  will  consider 
all  of  the  following  factors  when 
evaluating  a  joint-use  proposal: 

(1)  The  current  and  programmed 
military  activities  at  the  installation. 

(2)  Runway  and  taxiway  facilities. 
Joint-use  will  normally  not  be 
considered  at  locations  with  single 
runway  capacity. 

(3)  Security.  Joint-use  increases  the 
possibility  for  sabotage,  terrorism,  and 
vandalism.  Joint-use  will  not  be 
considered: 

(i)  If  military  and  civil  aircraft  would 
be  collocated. 

(ii)  When  other  than  normal  airfield 
facilities  would  be  shared. 

(iii)  If  access  to  the  civil  facilities 
would  require  routine  transit  through  the 
base. 

(4)  Availability  of  supplies  and 
maintenance  services. 

(5)  Volume  and  type  of  military  traffic, 
(i)  Compatibility  of  proposed  civil 

operations  with  present  and  planned 
military  operations. 

(ii)  Normally,  aircraft  must  be 
certified  for  operation  under  instrument 
flight  rules  (IFR),  equipped  with  a  two- 
way  radio,  and  operated  by  an  IFR 
qualified  crew. 

(6)  Fire,  crash,  and  rescue  services. 

(7)  The  extent  to  which  the  proposed 
use  might  detract  from  the  installation 
capability  to  meet  national  defense 
needs. 

(8)  Availability  of  public  airports  to 
accommodate  the  current  and  future 


civil  aviation  requirements  of  the 
community  and  the  practicality  of 
constructing  or  expanding  a  public 
airport. 

(9)  Availability  of  sufficient  land  for 
civil  facilities.  The  majority  of  land  for 
the  civil  facilities  must  be  located  on  the 
perimeter  of  the  U.S.  Air  Force 
installation  or  be  segregatable  in  a 
manner  which  does  not  detract  from 
security.  Federal  legislative  jurisdiction 
should  be  retroceded  to  the  State  after 
joint-use  is  implemented.  If  the 
community  does  not  already  own  the 
needed  land,  it  must  be  acquired  at  no 
expense  to  the  U.S.  government.  If  land 
presently  owned  by  the  government  is 
desired,  the  community  must  contact  the 
General  Services  Administration 
regarding  availability  of  excess  LI.S. 
government  property  and  submit  an 
application  through  FAA  (50  U.S.C. 
1622).  Application  for  lease  of  U.S.  Air 
Force  property  must  be  processed 
through  channels  to  HQ  USAF/LEER  as 
prescribed  in  AFR  87-3.  All  real 
property  outleased  will  be  processed 
through  the  Corps  of  Engineers  at  fair 
market  value. 

(10)  Whether  the  community  would 
acquire,  construct,  and  maintain  all 
necessary  facilities  for  civil  aviation 
operations;  for  example,  a  terminal 
building,  parking  ramp,  taxiways,  and.  if 
appropriate,  a  civil  runway.  The  U.S.  Air 
Force  will  not  provide  manpower  to 
install,  operate,  maintain,  alter,  or 
relocate  navigation  equipment  or 
aircraft  arresting  systems  for  the  sole 
use  of  civil  aviation.  U.S.  Air  Force 
approval  would  be  required  on  siting, 
design,  and  construction  of  the  civil 
facilities. 

(11)  Terms  for  reimbursement.  The 
civil  sponsor  must  reimburse  the  U.S. 
Air  Force  a  proportionate  share  for 
maintenance  and  operation  of  the 
government  runway  and  other  facilities 
used. 

(f)  The  proposed  joint-use  agreement 
will  be  negotiated  by  HQ  USAF/PRPJ 
and  concluded  on  behalf  of  the  Air 
Force  by  SAF/MI.  The  joint-use 
agreement  will  state  the  extent  to  which 
the  provisions  of  this  regulation  will 
apply  to  all  civil  aviation  use  authorized. 

(g)  When  processing  major 
amendments  to  existing  joint-use 
agreements,  (a)  through  (f)  of  this 
section  are  applicable. 

PaUy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 

(PR  Doc.  88-29061  Filed  12-30-86;  8:45  am) 

BILUNQ  COOC  )t1»-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IA-5-FRL-3124-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
actiom:  Final  rulemaking. 

summary:  USEPA  is  approving  a 
revision  to  the  carbon  monoxide  (CO) 
portion  of  the  Minnesota  State 
Implementation  Plan  (SIP),  pertaining  to 
the  intersection  of  Snelling  and 
University  Avenues  in  the  City  of  St. 
Paul  (Ramsey  County).  USEPA  is 
approving  this  SIP  revision  because  it 
provides  for  attainment  of  the  CO 
National  Ambient  Air  Qualify  Standards 
(NAAQS)  as  expeditiously  as 
practicable. 

EFFECm^  date:  This  final  rulemaking 
becomes  effective  on  January  30. 1987. 
ADDRESSES:  Copies  of  the  redesignation 
requests,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses:  (It 
is  recommended  that  you  contact  Steven 
D.  Griffin,  at  (312)  353-3849  before 
visiting  the  Region  V  office.) 
U.S.  Environmental  Protection  Agency. 

Region  V.  Air  and  Radiation  Branch. 

230  South  Dearborn  Street  Chicago. 

Illinois  60604 
Minnesota  Pollution  Control  Agency, 

Division  of  Air  Quality.  1935  West 

County  Road  B-2.  Roseville. 

Minnesota  55113. 

Copies  of  this  revision  to  the 
Minnesota  SIP  cu«  available  for 
inspection  at: 

U.S.  Environmental  Protection  Agency. 

Public  Information  Reference  Unit,  401 

M  Street.  SW..  Washington,  DC. 
The  Office  of  the  Federal  Register  1100  L 

Street,  NW.  Room  8301  Washington. 

DC  20408 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Griffin,  (312)  353-3849. 
SUPPLEMENTARY  INFORMATION:  On  June 
16, 1980  (45  FR  40579).  USEPA  approved 
the  CO  SIP  for  air  quahty  control  region 
(AQCR)  131.  AQCR  131  is  comprised  of 
the  Coimties  of  Anoka,  Carver,  Dakota. 
Hennepin,  Ramsey.  Scott  and 
Washington,  which  includes  the 
Minneapolis-St.  Paul  area.  The  SIP 
included  such  measures  as  the  Federal 
Motor  Vehicle  Control  Program 
(FMVCP).  along  with  a  fransportation 
control  plan  (TCP).  The  FMVCP  allows 
for  CO  reduction  allowances  based  on 
emissions  controls  for  late-model 
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vehicles.  Minneapolis-SL  Paal'i  TCP 

consists  of  reductions  based  on  a  bos- 
freeway  project,  computerized  traffic 
management,  a  fringe  paddof  program, 
stricter  enforcement  of  traffic 
ordinances,  improved  transit  system, 
and  the  development  of  Hennepin  and 
First  Avenue  North  as  a  one-way  street 
pair.  These  measures  were  designed  to 
ensure  attainment  and  maintenance  of 
the  CO  NAAQS  by  December  31, 1982. 

Despite  the  implementation  of  the 
measures  contained  in  the  1980  SIP.  a 
monitor  located  at  the  intersection  of 
University  and  Saelling  Avenues  in  the 
City  of  St.  Paul  continued  to  record 
violations  of  the  CO  NAAQS  after 
December  31. 1982.  USEPA  formally 
notified  the  State,  in  a  February  24, 1984, 
letter  to  the  Governor,  that  the  CO  SIP 
for  the  City  of  SL  Paul  (Ramsey  County] 
was  deficient,  and  a  revised  SIP  was 
requested  of  the  Minnesota  PoUubon 
Control  Agency  (MPCA). 

This  notice  of  SIP  deRciency  was 
issued  pursuant  to  section  110(a)(2)(H] 
of  the  Act  In  response  to  the  notice  of 
SIP  deficiency,  MPCA  submitted  two 
requests  for  rulemaking  action  to 
USEPA:  (1)  On  June  18. 1984.  MPCA 
submitted  to  USEPA  a  request  to 
redesignate  all  of  AQCR  131  to 
attainment  for  CO.  exchiding  only  the 
intersection  of  Snelling  and  University 
Avenues;  and  (2)  on  May  20, 1985, 
MPCA  submitted  a  COSIP  revision  for 
the  Snelling/University  intersection.  For 
the  purposes  of  today's  rulemaking,  only 
the  CO  SIP  revision  for  the  Snelling- 
University  intersection  will  be 
discussed.  For  a  discussion  of  the 
redesignation  request  for  AQCR  131,  see 
51  FR  33750  (September  23, 1986). 

SIP  Revision  for  the  Snelling/University 
Intersection 

A.  Background 

Snelling  Avenue  is  a  major  north- 
south  thoroughfare  in  the  City  of  St.  Paul 
and  carries  SaOOO  to  35,000  vehicles  per 
day.  University  Avenne  is  a  major  east- 
west  thoroughfare  connecting  the  Cities 
of  Minneapolis  and  St  Paul  and  carries 
17.000  to  25,000  vehicles  per  day.  Due  to 
the  large  amount  of  traffic  on  Snelling 
and  University  Avenues,  MPCA  began 
monitoring  for  CO  near  the  intersection 
of  these  thoroughfares  in  August  1979. 
Since  the  start  of  this  monitoring,  the  8- 
hour  CO  standard  has  been  consistently 
violated,  despite  implementation  of  the 
1980  CO  SIP.  In  1982.  the  Saeiling/ 
University  monitor  recorded  30 
exceedances  of  the  8-hour  standard.  The 
following  contains  a  further  discusaon 
of  the  transportation  control  measures 
(TCMs]  and  the  modeled  attaiflBaent 
demonstration  relating  to  tlM  CO  SV. 


Review  of  this  revision  was  based  on 
USEPA's  Guidance  Document  for 
Correction  of  Part  D  SlPs  for 
Nonattainment  Areas,  January  27. 1984. 

B.  SIP  Status 

The  Metropolitan  Council  of  the  Twin 
Cities  Area  (the  Council]  was  the  lead 
agency  in  the  preparation  of  the  revised 
TCP.  The  May  20. 1985,  submittal 
included  the  Coimcil's  proposal  to 
improve  traffic  flow  along  University 
and  Snelling  Avenues.  The  actions 
studied  included  signal  timing  upstream 
of  the  intersection,  termed  "GPGN 
progression",  which  was  designed  to 
allow  good  signal  progression  on 
northbound  and  southbound  Snelling 
Avenue,  perfect  progression  on 
westbound  University  Avenue  and,  if 
necessary,  no  progression  for  eastbound 
traffic.  (For  the  purposes  of  this 
discussion,  'progression'  is  the  relative 
flow  of  traffic  from  one  signal  to  the 
next.]  Also  studied  was  a  parking 
prohibition  on  University  Avenue 
between  Asbury  and  Fry  (within  1  block 
in  either  direction  of  the  Snelling 
Avenue  intersection). 

Based  on  the  Council's  proposal  on 
April  23, 1985.  the  MPCA  Board 
approved  the  following: 

(a)  Implementation  of  the  improved 
(GPGN)  signal  progression  upstream  of 
the  Snelling/University  intersection  by 
December  31. 1987.  to  provide  for 
attainment  of  the  CO  NAAQS;  and 

(b)  Implementation  of  a  parking  ban 
on  University  Avenue  by  December  31. 
1989,  to  ensure  continuing  maintenance 
of  the  CO  NAAQS. 

The  City  of  St.  Paul  has  agreed  to 
implement  any  TCMs  ap>proved  as  part 
of  the  CO  SIP.  A  letter  dated  April  17. 
1986,  from  MPCA  documents  the  City  of 
St.  Paul's  conunitment  to  implement  the 
above  measures. 

On  August  28, 1986  (51  FR  30378), 
USEPA  proposed  to  approve 
Minnesota's  plan  for  the  Snelling/ 
University  intersection  based  on 
implementation  of  the  2  TCMs  discussed 
above  within  the  stated  deadlines.  A  30- 
day  public  comment  period  was 
provided  however,  no  public  comments 
were  received  by  USEPA.  Therefore, 
USEPA  is  approving  Minnesota's  plan 
based  on  its  technical  merits  as 
discussed  in  USEPA's  technical  support 
document.  (Copies  of  this  document  as 
well  as  other  materials  relating  to  this 
rulemaking  action  may  be  obtained  by 
contacting  Minnesota  or  USEPA  as 
described  earlier  in  this  notice.)  USEPA 
believes  that  this  SIP  revision  provides 
for  attainment  of  the  CO  NAAQS  at  the 
University  and  Snelling  intersection  by 
December  31. 1987.  In  addition,  USEPA 
believes  that  implementation  of  the 


parking  ban  tvill  ensure  continued 
maintenance  of  the  CO  NAAQS  after 
the  attainment  date,  as  evidenced  by  the 
modeling  analysis. 

ConduskMi 

USEPA  approves  MPCA's  request  to 
revise  the  CO  SIP  for  the  Snelling/ 
University  intersection.  This  SIP 
revision  includes  a  commitment  to 
implement  the  following  measures: 

1.  GPGN  signal  progression,  no  later 
than  December  31. 1987. 

2.  The  University  Avenue  parking  ban. 
no  later  than  December  31. 1989. 

This  action  does  not  constitute 
approval  of  an  attainment 
demonstration  for  intersections  other 
than  the  Snelling/University 
intersection.  Any  future  rulemaking  on 
this  area,  or  portions  thereof,  will  be 
based  on  attainment  demonstrations 
submitted  by  MPCA. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  2, 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  SubjscU  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Carbon  monoxide. 
Intergovernmental  relations. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Minnesota  was  approved  by  the  Director  of 
the  Federal  Re^ster  on  July  1, 1982. 

Dated  November  28. 1986. 
Lae  M.  Thomas, 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  Y— Minnesota 

Title  40  of  the  Code  of  Federal 
Regulations.  Chapter  I.  Part  52.  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c](23]  to  read  as 
follows: 

f  52.1220    ktontHleatlon  of  plan. 

•  •  •  •  • 

(c)-*- 
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(23)  On  May  20. 1985.  and  on  April  17. 
1986.  the  State  submitted  a  carbon 
monoxide  plan  for  the  intersection  of 
Snelling  and  University  Avenues  in  the 
City  of  St.  Paul.  The  plan  committed  to 
improved  signal  progression  through  the 
intersection  by  December  31. 1987.  and  a 
parking  ban  on  University  Avenue 
within  1  block  in  either  direction  of  the 
intersection  with  Snelling  Avenue  by 
December  31. 1989. 

(i)  Incorporation  by  reference, 

(A)  Amendment  to  Air  Quality 
Control  Plan  for  Transportation  for  the 
Metropolitan  Council  of  the  Twin  Cities 
Area  dated  January  28. 1985. 

(B)  Letter  from  Minnesota  Pollution 
Control  Agency,  dated  April  17, 1986, 
and  letter  from  the  City  of  St.  Paul, 
dated  April  1. 1986.  committing  to 
implementing  of  transportation  control 
measures. 

|FR  Doc.  86-27654  Filed  12-30-86;  8:45  am] 
BNXHM  cooc  (seo-se-M 


40  CFR  Part  52 


{A-4-FRL-3134-4;  TN-028] 

Approval  and  Promulgation  of 
Implementation  Plans,  Tennessee; 
Nonregulatory  Revisions 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


summary:  On  January  28, 1986,  the  State 
of  Tennessee  submitted  five  Board 
Orders  for  approval  by  EPA.  Today  EPA 
approves  Tennessee  Board  Orders  2-86, 
3-86,  and  5-86  in  order  to  make  them 
federally  enforceable.  Board  Orders  1- 
86  and  4-86  cannot  be  approved  by  EPA 
because  Tennessee  does  not  have 
federally  approved  lll(d]  plans  for 
fluorides  and  total  reduced  sulfur.  Order 
1-86  grants  Consolidated  Aluminum 
Company  a  variance  to  operate  without 
fluoride  control  equipment  until  January 
15. 1987.  Order  2-86  approves  a  revised 
State  Implementation  Plan  permit  for  the 
Tennessee  Eastman  Company  specifying 
allowable  visible  emissions  during 
startup  and  shutdown.  Order  3-86  grants 
a  variance  to  the  Tennessee  Valley 
Authority  to  use  six-minute  opacity  data 
averaging  to  demonstrate  compliance. 
Order  4-86  granted  a  variance  from 
January  22, 1986,  until  April  22, 1986,  to 
Tennessee  River  Pulp  and  Paper 
Company  to  emit  greater  concentrations 
to  total  reduced  sulfur  than  the 
regulations  allow.  Order  5-86  grants  a 
variance  until  January  15, 1987.  to  the 
Texas  Gas  Transmission  Corporation 
from  Tennessee  requirements  for  testing 


and  monitoring  for  nitrogen  oxides  by 
new  sources. 

DATE  This  action  will  be  effective  on 
March  2, 1987  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments. 
ADDRESSES:  Copies  of  the  materials 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Public  Information  Reference  Unit 
Library  Systems  Branch. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington,  DC  20460 
Environmental  Protection  Agency. 
Region  IV.  Air  Programs  Branch,  345 
Courtland  St..  NE..  Atlanta.  Georgia 
30365 
Library.  Office  of  the  Federal  Register. 
1100  L  Street  NW.,  Room  8301, 
Washington.  DC 
Division  of  Air  Pollution  Control. 
Tennessee  Department  of  Health  and 
Environment.  Customs  House.  4th 
Floor.  701  Broadway,  Nashville, 
Tennessee  37219 

FOR  FURTHER  INFORKMTION  CONTACT 

Ms.  Rosalyn  Hughes,  Air  Programs 
Branch.  EPA  Region  IV  at  the  above 
address  and  telephone  number  404/347- 
3286  or  FTS  257-3286. 
SUPPLEMENTARY  INFORMATION:  On 

January  29. 1986.  the  State  of  Tennessee 
submitted  five  nonregulatory  revisions 
to  their  State  Implementation  Plan.  The 
revisions  were  adopted  by  the  State 
Board  at  the  November  5. 1985.  public 
hearing. 

Board  Order  1-86  grants  a  variance  to 
the  Consolidated  Aluminum  Company  to 
operate  without  fluoride  control 
equipment  until  January  15. 1987.  The 
company  is  in  the  process  of 
determining  whether  it  is  economically 
feasible  to  continue  operations  after 

1986.  The  State  felt  it  was  unreasonable 
to  force  the  company  to  install  pollution 
control  equipment  because  consolidated 
aluminum  may  decide  to  shut  down  at 
the  end  of  1986.  If  the  company  decides 
to  remain  in  operation  after  January  15, 

1987.  without  fluoride  control 
equipment  a  civil  penalty  will  be 
assessed.  The  size  of  the  civil  penalty 
will  be  based  ^ipon  both  the  number  of 
pots  operated  versus  the  number  of  pots 
available  prior  to  the  present  demolition 
project  and  the  progress  in  installation 
of  fluoride  controls. 

Board  Order  2-86  approves  a  revised 
State  Implementation  Plan  permit  for  the 
Tennessee  Eastman  Company.  Four 
conditions  have  been  added  to  the 
original  permit  regarding  allowable 
visible  emissions  during  startup  and 
shutdown.  Condition  5.  the  first 
addition,  specifies  the  allowable  visible 
emissions  during  startup  and  shutdown 


based  on  the  federally  approved  State 
regulation  on  the  choice  of  Visible 
Emission  Standard  for  Certain  Fuel 
Burning  Equipment.  Condition  6  refers  to 
the  particulate  emissions  source  testing 
schedule  of  Boilers  #23-29  as  previously 
agreed  upon  in  a  letter  between  Harold 
Hodges  of  the  Division  of  Air  Pollution 
Control  and  J.C.  Edwards  of  Tennessee 
Eastman.  Conditions  7  and  8  refer  to 
quality  assurance  conditions  for  opacity 
monitoring  systems  serving  Boilers  #23- 
29  and  the  operational  availability 
conditions  for  opacity  monitoring 
systems  used  in  determining  the 
compliance  of  Boilers  #23-29. 

Board  Order  3-86  grants  a  variance  to 
the  Tennessee  Valley  Authority  to  use 
six-minute  opacity  data  averaging  to 
demonstrate  compliance  with  the  visible 
emission  standard  in  a  certificate  of 
validation. 

Presently  the  visible  emissions  fiom 
this  fuel-burning  installation  are  covered 
by  the  State  regulation  which  requires 
that  visible  emissions  from  fuel  burning 
be  determined  utilizing  six-minute  data 
averages.  However,  the  company  is 
operating  under  a  certificate  of 
validation  which  requires  the  visible 
emissions  to  be  determined  by  utilizing 
one-minute  data  averages.  The 
certificate  of  validation  allows  for  a 
liberalization  of  a  source's  visible 
emission  standards  if  compliance  with 
the  mass  emission  standaids  and  certain 
other  requirements  are  satisfied.  The 
Tennessee  Valley  Authority  is  in 
compliance  with  the  conditions  of  the 
certificate  of  validation  and  the  variance 
is  issued  for  regulation  under  the  rule 
using  a  six-minute  opacity  data 
averaging  for  visible  emission 
compliance. 

Order  4-86  granted  a  variance  from 
January  22, 1986,  until  April  22. 1986,  to 
Tennessee  River  Pulp  and  Paper 
Company  to  emit  greater  concentrations 
of  total  reduced  sulfur  than  the 
regulations  allow.  Tennessee  River  Pulp 
and  Paper  Company  was  installing  air 
pollution  control  equipment  to  meet  the 
emission  hmitations  of  total  reduced 
sulfur  from  the  lime  kilns  in  excess  of  40 
ppm  by  volume.  Unforeseen  equipment 
delivery  delays  prevented  the  timely 
installation  of  the  control  equipment  by 
the  compliance  deadline,  January  22, 
1986.  The  State  investigated  the 
situation  and  the  conclusion  reached 
was  that  by  April  22. 1986,  all  the 
equipment  should  be  installed  and 
operational. 

Order  5-86  grants  a  variance  until 
January  15, 1987,  to  the  Texas  Gas 
Transmission  Corporation  from  the 
Tennessee  New  Source  Performance 
Standard  (NSPS)  requirement  of  testing 
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and  monitoring  for  nitrogen  oxides.  A 
revision  to  the  Tennessee  NSPS,  when 
effective,  will  remove  this  requirement 
of  testing  and  monitoring.  The  revised 
federal  NSPS,  promulgated  on  January 
27. 1966,  in  47  FR  377a  deleted  the 
requirement. 

Final  Action 

Since  Board  Orders  2-A6,  3-86,  and  5- 
86  are  consistent  with  EPA  poHcy  and 
requirements,  they  are  hereby  approved. 
No  action  will  be  taken  on  Board  Orders 
1-86  and  4-86  because  they  are  being 
returned  to  the  State.  The  public  should 
be  advised  that  this  action  will  be 
effective  60  days  from  the  date  of  this 
Fedaral  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  5  U.S.C.  e05(b).  I  certify  that 
these  SIP  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  Hied  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  2, 1967.  iTiis  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  &om  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State 
of  Tennessee  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1,1962. 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
intergovernmental  relations.  Particulate 
matter,  Incorporation  by  reference. 

Dated:  December  19. 1986. 
Lea  M.  Thomas, 

Administrator. 

PART  52— {AMENDED] 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Alharity;  42  USjC  74(n-7MZ. 


Subpert  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragrapii  (cK72)  to  read  as 
follows: 

S  S2.2220    hSentmcation  of  plan. 

(c)  *  •  • 

(72)  Five  Board  Orders  were 
submitted  on  January  29, 1988,  by  the 
Tennessee  Deipartment  of  Health  and 
Environment. 

(i)  Incorporation  by  reference. 

(A)  Board  Order  2-86  from  Tennessee 
Department  of  Health  and  Environment, 
became  State-effective  on  January  15, 
1986. 

(B)  Board  Order  3-86  from  Tennessee 
Department  of  Health  and  Environment, 
became  State-effective  on  January  15, 
1986. 

(C)  Board  Order  5-86  from  Tennessee 
Department  of  Health  and  Environment, 
became  State-effective  on  January  15, 
1986. 

(ii)  Other  material — none. 

[FR  Doc.  a&-2a3S2  Filed  12-30-66;  8:45  am] 
■IUJNaCOM( 


40  CFR  Part  180 
[OPP-36135;  Fm.-3137-61 

Interim  Poiiqr  for  Sulflting  Agents  on 
Grapes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Policy. 

summary:  This  notice  announces  EPA's 
interim  policy  regarding  the  use  of 
sulfiting  agents  on  grapes.  This  policy  is 
effective  immediately.  Until  a  tolerance 
is  established  for  sulfur  dioxide  residues 
in  or  on  grapes,  EPA  concludes  that 
grapes  treated  with  sulfiting  agents  can 
be  allowed  to  be  marketed  pro\ided  it  is 
certified  by  the  shippers  that  the  grapes 
contain  no  detectable  residues  of  sulfur 
dioxide  when  tested  by  the  modified 
Monier-Williams  method. 
EFFECTIVE  DATE:  December  31. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

By  mail: 

Walter  C  Francis,  Disinfectants  Brandi, 
Registration  Division  (TS-767C) 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 

OfBce  location  and  telephone  number 
Rm.  711  CM  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA.  (703- 
557-2148). 

SUPPLEMENTARY  MPORMATION!  FDA 

announced  m  fte  Federal  Register  of 
July  9, 1986  (51  FR  25021)  that  it  was 
revokii^  dte  Generally  Recognized  as 


Safe  (GRAS)  status  for  the  use  of 
sulfiting  agents  as  preservatives  on 
fruits  and  vegetables  to  be  served  or 
sold  raw  to  consumers.  This  action  by 
FDA  did  not  include  the  pesticidal  use 
of  sulfiting  agents  on  grapes  (which  also 
has  historically  been  treated  as  a  GRAS 
use)  because  this  use  is  subject  to  EPA 
jurisdiction.  Since  that  time  EPA  has 
completed  a  review  of  the  FDA  data  and 
other  available  information  to  determine 
the  status  of  diis  use  under  FIFRA  and 
section  408  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act. 

In  its  July  9, 1986  Notice.  FDA 
concluded  that  there  is  no  longer  a  bas  s 
to  find  that  the  use  of  sulfites  as 
preservatives  on  fruits  and  vegetables 
intended  to  be  served  raw  or  sold  raw  tr 
consumers  is  GRAS  and  that  this  use 
poses  a  risk  to  that  discrete  and 
relatively  small  segment  of  the 
population  which  is  sulfite  sensitive. 
EPA  has  reviewed  the  data  evaluted  by 
FDA  pertaining  to  sulfite  sensitivity  tha 
were  cited  in  the  Federal  Register  of 
August  14, 1985  (50  FR  32834),  and 
additional  information  set  forth  in  the 
Federal  Register  of  July  9. 1986  (51  FR 
25012  and  25021).  and  agrees  with  the 
conclusions  reached  by  FDA  widi 
respect  to  this  potential  adverse  effect 
to  individuals  who  are  sulfite  sensitive. 

There  are  two  intrastate  registrations 
for  the  use  in  the  State  of  California  of 
sulfur  dioxide  as  a  fungicide  on  grapes. 
The  registrants  holding  these  intrastate 
registrations  for  sulfiting  agents  on 
grapes  have  complied  with  the 
applicable  EPA  requirements  in  40  CFR 
162.17.  Thus,  these  registrations  are 
valid  for  use  in  the  State  of  California, 
even  though  no  tolerance  or  exemption 
&om  the  need  for  a  tolerance  exists  for 
the  suflur  dioxide  residues  resulting       - 
from  this  use.  EPA  has  requested  that 
the  intrastate  registrants  supply  the 
studies  needed  to  support  fuU  Federal 
registration.  Such  registration  would 
include  the  establishment  of  a  tolerance 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  for  sulfur 
dioxide  residues  in  or  on  grapes. 

In  addition  to  the  use  of  sulfiting 
agents  on  grapes  in  California,  sulfiting 
agents  are  also  used  to  treat  grapes 
imported  into  the  United  States  from 
Chile  and  presumably  from  other 
countries. 

EPA  has  reviewed  a  petition  from  a 
group  of  Chilean  grape  exporters  and 
producers  of  sulfite-containing  pads  for 
a  tolerance  of  20  parts  per  million  (ppm) 
for  residues  of  sulfur  dioxide  on  grapes. 
A  review  of  the  data  submitted  in 
support  of  the  tolerance  petition 
indicates  that  insufficient  information  is 
currently  available  to  establish  a 
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tolerance.  In  particular,  EPA  needs 
additional  information  in  the  areas  of 
validation  of  the  residue  method  to 
support  claims  for  a  more  sensitive 
method,  cold  storage  dissipation,  and 
the  nature  of  the  residue  (bound  vs.  free 
residue).  EPA  has  discussed  these 
deficiencies  with  the  petitioners  and  has 
asked  them  to  submit  additional  data. 
The  generation  and  review  of  these  data 
will  take  at  least  9  months. 

Since  the  health  effect  of  concern  is 
sulfite  sensitivity,  no  additional  animal 
toxicity  data  are  required  under  40  CFR 
158.135  to  support  this  petition,  or  the 
registration  of  sulfur  dioxide  pesticide 
products,  including  gas  and  sulfite- 
containing  pads.  If  EPA  receives 
information  indicating  health  concerns 
other  than  sulfite  sensitivity,  a 
reevaluation  of  the  toxicological  data 
base  for  sulfites  will  be  undertaken. 

I       The  absence  of  a  tolerance  for 
residues  of  sulfur  dioxide  on  grapes 
poses  an  iraoiediate  problem  for  the 
Chilean  table  ^ape  importers  who  have 
been  treating  grapes  with  sulfiting 
agents  for  over  a  decade.  Without 
treatment  with  sulfiting  agents,  it  may 
be  difficult  for  most  grape  shipments 
from  Chile  to  arrive  at  United  States 
ports  in  acceptable  condition.  Chilean 
grapes  represent  20  to  30  percent  of  the 
fresh  table  grapes  consumed  in  the 
United  States  and  supplement  the 
California  grape  supply,  providing  a 
year-round  supply  of  this  commodity  to 
the  American  consumer. 

The  Chilean  exporters  and  the 
producers  of  sulfite-containing  pads 
have  submitted  information  to  EPA 
since  they  filed  their  tolerance  petition 
that  they  believe  demonstrates  that,  at 
time  of  entry  into  the  United  States, 
sulfite-ti-eated  grapes  will  have  residues 
of  less  than  10  ppm  sulfur  dioxide  as 
determined  by  the  modified  Monier- 
Williams  method.  This  is  the  official 
method  of  the  Association  of  Official 
Analytical  Chemists  and  is  used  by  FDA 
for  its  enforcement  procedures  as  set 
forth  in  21  CFR  101.100(a)(4). 

In  order  to  alleviate  risk  concern 
about  sulfite  sensitive  reactions,  while 
permitting  the  shipment  of  stilfite- 
treated  grapes  into  and  within  the 
United  States,  EPA  in  consultation  with 
FDA  has  developed  an  approach 
incorporating  the  following  measures: 

1.  Residues  of  sulfites  (determined  as 
sulfur  dioxide)  on  grapes  must  be  below 
the  current  level  of  detection,  i.e^  less 
than  10  ppm  when  the  grapes  are  offered 
for  entry  into  the  United  States  or  are 
otherwise  introduced  into  interstate 
commerce. 

2.  The  shipping  containers  of  both 
foreign  and  domestic  grapes  must  be 


provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  section  403(1)  which 
requires  shipping  containers  to  be 
labeled  when  a  raw  agricultural 
commodity  has  received  post-harvest 
pesticide  treatment. 

3.  EPA  requires  domestic  and  foreign 
shippers  to  have  a  certification  program 
acceptable  to  FDA  to  assure  that  residue 
levels  will  be  less  than  10  ppm.  In  most 
circumstances,  shipments  must  be 
accompanied  by  a  valid  certificate  of 
analysis  documenting  that  the  grapes  do 
not  contain  detectable  levels  of  sulfur 
dioxide.  FDA  will  monitor  this  program 
to  assure  compliance. 

4.  Any  shipment  found  to  have 
detectable  levels  of  sulfur  dioxide 
residues  (10  ppm  or  higher)  will  be 
deemtd  to  be  adulterated  and  subject  to 
seizure  or  detention  by  FDA. 

5.  Any  shipment  of  sulfite-treated 
grapes  not  covered  by  a  certification 
program  will  be  deemed  to  be 
adulterated  and  subject  to  seizure  or 
detention  by  FDA. 

EPA  is  aware  that  there  may  be  some 
risks  to  sulfite  sensitive  individuals  from 
the  presence  of  low  levels  of  sulfites  in 
grapes;  however.  EPA  believes  that  the 
measures  announced  in  this  notice  will 
minimize  this  risk.  In  establishing  this 
policy.  EPA  has  given  consideration  to 
the  importance  of  a  year-round  supply  of 
grapes,  the  economic  impact  which 
would  result  bom  a  curtailment  of  grape 
shipments,  the  many  years  that  sulfites 
have  been  used  to  treat  grapes  without 
evidence  of  adverse  effects,  and  the  fact 
that  only  a  discrete  segment  of  the 
population  is  sulfite  sensitive.  Therefore. 
EPA  has  concluded  based  on  current 
information  the  benefits  fi-om  the  use  of 
sulfiting  agents  on  grapes  outweigh  any 
risk  associated  with  their  use. 

This,  policy  is  an  interim  measure  to 
permit  shipment  of  sulfite-treated  grapes 
for  one  year,  and  takes  effect 
immediately.  During  this  period  EPA 
and  FDA  will  work  jointly  to  assure  that 
the  foreign  and  domestic  grape  shippers 
adhere  to  this  policy.  In  addition,  EPA 
will  move  quickly  to  consider  the 
establishment  of  a  (>ermanent  tolerance 
for  sulfur  dioxide  in  or  on  grapes  and 
registration  under  section  3  of  FIFRA  of 
sulfite  pesticide  products  for  the  1988 
season. 

Dated:  December  24.  IQSa 
Douglas  D.  Campt, 

Director  Office  of  Pesticide  Programs. 

(FR  Doc.  86-29489  Filed  12-30-86;  &-45  am] 

BILUNQ  COOEMW-HMI 


40  CFR  Part  761 
[OPTS-«2035E:  Fm.-313»-4) 

Potyc«ilortnated  Mphenyle; 
ClarMcatlon  of  Use  of  Beetrical 
Transformers 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Interpretation  of 
Tranfbrmer  Fire  Regulations. 

summary:  This  notice  clarifies  several 
provisions  of  the  EPA's  regulations 
governing  the  use  of  electrical 
transformers  containing  polychlorinated 
biphenyls  (PCBs).  These  clarifications/ 
interpretations  were  requested  by 
Mississippi  Power  Company  (hereafter, 
Mississippi  Power)  in  the  context  of 
settlement  negotiations  with  EPA 
following  the  filing  of  a  petition  for 
review  of  the  PCB  Transformer  Fires 
regulations  published  in  the  Fedaral 
Regular  of  July  17. 1985  (50  FR  29170). 
FOR  further  information  CONTACT 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-543,  401  M  St, 
SW.,  Washington,  DC  20460,  (202-554- 
1404). 

SUPPLEMENTARY  IIVORMATION: 

I.  Background 

The  Environmental  Protection  Agency 
issued  a  final  rule,  published  in  the 
Federal  Register  of  July  17, 1985  (50  FR 
29170),  amending  the  PCB  Electiical  Use 
Rule,  published  in  the  Fedaral  Register 
of  August  25.  1982  (47  FR  37342).  Tlie 
July  17. 1985  rule  (hereafter,  die  PCB 
Transformer  Fires  Rule)  placed 
additional  restrictions  and  conditions  on 
the  use  of  PCB  Transformers, 
particularly  PCB  Transformers  located 
in  or  near  commercial  buildings.  Affer 
the  promulgation  of  the  PCB 
Transformer  Fires  Rule.  Mississippi 
Power  filed  a  petition  for  review  of  the 
rule.  During  settlement  negotiations  with 
EPA,  Mississippi  Power  raised  10 
questions  seeking  clarification  of 
various  provisions  of  the  PCB 
Transformer  Fires  Rule.  EPA  agreed  to 
provide  answers  to  these  10  questions 
and  to  issue  the  10  questions  and  the 
answers  to  these  questions  for 
publication  in  the  Federal  Register. 

The  10  questions  concern:  (1)  The  PCB 
Transformer  registration  requirements; 
(2)  the  requirement  for  the  removal  of 
stored  combustibles;  (3)  the  requirement 
for  the  reporting  of  fire-related  incidents 
to  the  National  Response  Center  (4)  the 
definition  of  commercial  building;  (5)  the 
status  of  mineral  oil  transformers  which 
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are  found  to  contain  over  500  parts  per 
million  (ppm)  PCBs;  (6)  the  ban  on  the^ 
installation  of  PCB  Transformers  in  or 
near  commercial  buildings;  and  (7)  the 
requirement  for  the  labeling  of  the 
exterior  of  PCB  Tranformer  locations. 

II.  Questions  and  EPA  Responses 

A.  PCB  Transformer  Registration 
Requirements 

1.  Statement  of  requirement.  40  CFR 
761.30(a)(l)(vii)  requires  that: 

As  of  December  1. 1985.  PCB  Transformers* 
in  use  in  or  near  commercial  buildings  must 
be  registered  with  building  owners.  For  PCB 
Transformers  located  in  commercial 
buildings.  PCB  Transformer  owners  must 
register  the  transformers  with  the  building 
owner  of  record.  For  PCB  Transformers 
located  near  commercial  buildings.  PCB 
Transformer  owners  must  register  the 
transformers  with  all  owners  of  buildings 
located  within  30  meters  of  the  PCB 
Transformer(s).  Information  required  to  be 
provided  to  building  owners  by  PCB 
Transformer  owners  includes,  but  is  not 
limited  to: 

(A)  The  specific  location  of  the  PCB 
Transformerls). 

(B)  The  principal  constituent  of  the 
dielectric  fluid  in  the  transfornier(s)  (e.g.. 
PCBs.  mineral  oil.  silicone  oil|. 

(C)  The  type  of  transformer  installaton 
(e.q..  208/120  volt  network.  208/120  volt 
radial.  206  volt  radial.  480  volt  network.  480/ 
277  volt  network.  480  volt  radial.  480/277  volt 
radial]. 

2.  Questions  and  answers  regarding 
the  registration  requirement — Question 
1.  Does  the  owner  of  a  PCB  Transformer 
have  to  register  a  PCB  Transformer 
located  within  the  interior  of.  on  the  roof 
of.  or  attached  to  the  exterior  wall  of  a 
building  with  all  building  owners  within 
30  meters  of  the  transformer? 

Answer  Transformers  located  within 
the  interior  of  buildings  are  only 
required  to  be  registered  with  the 
building  owner  where  the  transformer  is 
located.  PCB  Transformers  attached  to 
buildings,  including  those  on  roof  tops, 
must  be  registered  with  all  building 
owners  of  buildings  within  30  meters  of 
the  PCB  Transformer. 

Question  2.  For  purposes  of 
compliance  with  40  CFR  761.30 
(a)(l)(vii],  is  it  sufflcient  to  register  a 
PCB  Transformer  with  a  buildings 
property  manager  or  managing  agent  in 
cases  where  determining  the  building 
owner  of  record  would  involve  title 
searches,  and  with  the  building  owner's 
association  or  managing  agent  when  a 
condominium  is  involved? 

Answer.  Yes,  registration  of  a  PCB 
Transformer  with  the  property  manager, 
managing  agent,  or  building  owner's 
association  under  the  circumstances 
described  would  be  acceptable  for 


compliance  monitoring  purposes.  The 
principle  objective  of  requiring  building 
owner  registration  is  to  educate  persons 
responsible  for  the  operation  of 
buildings.  EPA  did  not  assume  that  the 
costs  involved  in  completing  this 
registration  would  include  conducting  a 
title  search.  EPA  believes  that  if  persons 
responsible  for  operating  buildings  are 
aware  that  a  fire  in  their  building 
involves  a  PCB  Transformer  that  it  will 
be  less  likely  for  the  building  to  be 
prematurely  reopened  for  occupancy. 
Registration  of  PCB  Transformers  with  a 
building's  property  manager  or 
managing  agent  (in  situations  where  the 
building  owner  is  not  readily 
identifiable)  is  acceptable  and 
accomplishes  the  objective  of  the 
registration  requirement. 

Similarly,  in  the  case  of 
condominiums,  EPA  did  not  assume  that 
a  utility  would  be  required  to  register  a 
single  transformer  with  hundreds  of 
owners.  Registration  of  PCB 
Transformers  with  the  condominium 
owners  association  or  managing  agent  is 
acceptable  and  accomplishes  the 
objective  of  the  registration  requirement. 

B.  Removal  of  Stored  Combustibles 
Requirement 

1.  Statement  of  requirement.  40  CFR 
761.30(a)(l)(viii)  requires  that: 

As  of  Uecember  1. 1985.  combustible 
materials,  including,  but  not  limited  to  paints, 
solvents,  plastics,  paper,  and  sawn  wood 
must  not  be  stored  within  a  PCB  Transformer 
enclosure  (i.e..  in  a  transformer  vault  or  in  a 
partitioned  area  housing  a  transformer): 
within  5  meters  of  a  transformer  enclosure, 
or.  if  unenclosed  (unpartitioned).  within  5 
meters  of  a  PCB  Transformer. 

2.  Questions  and  answers  regarding 
the  removal  of  stored  combustibles 
requirement— Question  3.  Does  the 
provision  restricting  the  storage  of 
combustibles  within  5  meters  of  a  PCB 
Transformer  or  an  enclosure  containing 
such  a  transformer  (40  CFR 
761.30(a)(l)(viii))  apply  when  the 
combustible  materials  are  within  5 
meters  of  the  PCB  Transformer  or  its 
enclosure  but  are  separated  from  the 
PCB  Transformer  or  its  enclosure  by  a 
wall? 

Answer  EPA  has  required  that 
combustibles  not  be  stored  within  5 
meters  of  an  enclosure  containing  a  PCB 
Transformer  to  prevent  persons  from 
simply  moving  stored  combustible  from 
inside  an  enclosure  to  the  other  side  of 
the  enclosure.  EPA  believed  that  the 
moving  of  stored  combustibles  in  this 
manner  would  do  little  to  reduce  the  risk 
of  the  stored  combustible  starting  a  fire 
or  feeding  a  fire  involving  a  PCB 
Transformer.  However,  implicit  in  this 


was  an  assumption  that  the  enclosure 
itself  would  not  prevent  a  barrier  to  Tire. 
For  PCB  Transformer  fires,  EPA  believes 
that  under  certain  circumstances  a  wall 
could  present  an  adequate  barrier  to 
fire.  However,  the  wall  must  be 
constructed  in  a  manner  which  would 
reduce  the  risk  of  stored  combustibles 
starting  a  fire  or  feeding  a  fire  involving 
a  PCB  Transformer.  For  example,  a  2  to 
3  hour  fire-rated  enclosure  could  reduce 
such  a  risk.  If  a  wall  presents  a  similar 
barrier  to  fire,  the  5  meter  rule  would  not 
apply. 

Question  4.  Does  the  removal  of 
stored  combustibles  requirement  apply 
to  bulk  storage  of  fuel,  such  as  gasoline, 
heating  oil.  and  natural  gas? 

Answer  No.  The  Agency  did  not 
intend  that  the  removal  of  stored 
combustibles  requirement  apply  to  bulk 
fuel  storage.  In  some  regions,  local  fire 
codes  dictate  that  PCB  equipment  be 
used  in  such  areas  because  of  the  risks 
of  catastrophic  explosions  and  fires  in 
the  event  of  a  fire  in  the  electrical 
equipment. 

C.  Requirement  for  the  Reporting  of 
Fire-Related  Incidents 

1.  Statement  of  requirement.  40  CFR 
761.30(a)(l)(xi)  requires,  among  other 
things,  that: 

If  a  PCB  Transformer  is  involved  in  a  fire- 
related  incident,  the  owner  of  the  transformer 
must  immediately  report  the  incident  to  the 
National  Response  Center  (toll-free 
1-800-424-8802:  in  Washington.  DC 
202-426-2675).  A  Tire-related  incident  is 
defined  as  any  incident  involving  a  PCB 
Transformer  which  involves  the  generation  of 
sufficient  heat  and/or  pressure  (by  any 
source)  to  result  in  the  violent  or  non-violent 
rupture  of  a  PCB  Transformer  and  the  release 
of  PCBs.  .  .  . 

2.  Question  and  answer  regarding  the 
reporting  requirement — Question  5. 
Does  the  requirement  for  the  reporting  of 
fire-related  incidents  apply  to  situations 
where  PCBs  have  been  spilled  but  no 
fire  is  present? 

Answer.  No.  EPA  recognizes  that  the 
term  fire-related  incident  covers  a  broad 
spectrum  of  incident  types.  In  defining 
"fire-related  incident"  broadly.  EPA 
intended  to  have  been  seemingly  minor 
"fires"  reported.  This  is  because  even 
following  "minor"  incidents, 
polychlorinaled  dibenzofurans  (PCDFs) 
have  been  found,  sometimes  in  areas 
remote  from  the  transformer  location. 
EPA  does  recognize,  however,  that  small 
leaks  and  spills  do  occur  and  that  these 
leaks  and  spills  are  not  associated  with 
electrical  faults  or  transformer  rupture. 
These  are  not  fire-related  incidents  and 
are  not  required  to  be  reported  as  such. 
Small  releases  (less  than  1  gallon  of 
PCBs)  from  pressure  relief  devices  are 
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also  nol  considered  to  be  fire-r«lated 
incidents. 

D.  The  Definition  of  Commercial 
Building 

1.  Statement  of  the  definition.  In  40 
CFR  761  J.  'la  or  Near  Commeicial 
Buildings"  is  defined  as: 

.  .  .  witMn  rt»*  interior  of .  on  the  roof  of, 
attached  to  ihc  exterior  wait  of.  in  lh« 
parking  arcs  serving,  or  within  30  meters  of  a 
Bon-industnaL  non-substation  buikling. 
.     CommercJaJ  bwidings  are  typically  accessibie 
j     to  both  members  of  the  general  public  and 
i     employees,  and  include;  (1 )  P«blic  assembly 
properties,  (2)  educational  properties,  (3) 
institutional  properties.  (4)  residential 
properties,  (5)  stores.  (6)  office  buildings,  and 
(7)  transportation  centers  (e.g.,  airport 
terminal  bviidings.  subway  ststiom.  bos 
stations,  or  train  stations). 

2.  Question  and  answer  regarding  the 
definition  of  commercial  building — 
Question  ft  How  many  units  must  there 
be  in  a  residence  for  it  to  be  considered 
a  "cominerciar'  building? 

Answer  The  definition  of 
"commercial"  building  includes 
residential  properties  (e.g.,  apartments, 
hotels,  dormitories,  condominiums).  In 
promulgating  the  rule.  EPA  was 
j  concerned  with  residential  properties 
where  groups  of  people  live  and  not 
really  single  family  homes  and  the  like. 
Thus,  all  residential  properties 
(notwithstanding  the  number  of  units 
involved)  are  covered  by  the  rule. 
<  except  single  family  homes. 

Question  7.  If  a  generating  station  or 
electrical  substation  has  a  few  offices 
within  the  station,  does  this  aiean  that 
the  station  is  considered  a  "commercial" 
building? 

Answer  No.  PCB  Transformers  used 
in  or  near  office  buildings  are  operated 
in  a  fundamentally  different  manner 
from  transformers  used  in  or  near 
industrial  facilities  and  electrical 
substations.  PCB  Transformers  used  in 
or  near  commercial  buildings  are 
typically  configured  in  a  network 
fashion  and  are  (currently)  not  typically 
equipped  with  special  protective 
equipment  such  as  current-limiting  fuses 
or  temperature/pressure  sensors  and 
disconnect  equipment.  The  number  of 
people  potentially  at  risk  of  exposure  is 
much  higher  in  commercial  buildings 
than  in  industrial  facilities  and  electrical 
substations.  EPA  recognizes  that 
industrial  facilities  and  electrical 
substations  may  have  a  few  offices  on 
site  used  by  workers  responsible  for 
monitoring  plant/substation  operations. 
The  fact  that  an  industrial  facility  or 
electrical  substation  may  have  a  few 
such  offices  does  not  mean  that  the 
facility  is  considered  a  commercial 
building.  However,  if  there  is  a  building. 


such  a*  an  office  btitlding.  on  the  site 
wliich  is  dedicated  to  uses  other  than 
the  direct  monitoring  of  pi  ant /substation 
operations,  these  office  buildings  are 
considered  to  be  commercial  buildings. 
In  situations  where  a  bailding  is  clearly 
used  for  dual  purposes,  i.e..  a  substantial 
number  of  floors  or  amount  of  square 
footage  is  dedicated  to  other  than  the 
manufacture  or  storage  of  products,  then 
the  location  must  be  carefully  evaluated 
relative  to  the  following: 

a.  Is  the  PCB  Transfonner  in  or  near 
the  building  located  in  an  area  where  it 
is  clearly  viaible  to  workers  during  the 
routine  conduct  of  their  work? 
Commercial  transformers  are  more 
likely  to  be  in  areas  such  as  basements 
and  sidewalk/ undsground  vaults  rather 
than  in  easily  visible  locations. 

b.  Is  there  disconnect  equipment  on 
site  which  provides  the  capability  to  de- 
energize  the  transformers  from  the 
location  and  are  there  people  present 
who  have  been  trained  in  the 
procedures  for  deenergizing  the 
transformer?  Commercial  transformers 
are  less  likely  to  be  able  to  be  de- 
energized  from  an  cm-site  locati<Hi.  and 
it  is  less  likely  that  trained  persormel 
are  around  to  provide  for  the  de- 
energization. 

c.  Is  access  to  the  building  restricted? 
Commercial  buildings  are  typically 
readily  accessible  to  both  members  of 
the  general  public  and  workers. 

£".  The  Status  of  Mineral  Oil 
Transformers 

1.  Statement  of  the  requirement 
Under  "PCB-Contaminated  Electrical 
Equipment"  in  40  CFR  761.3.  "Oil-filled 
electrical  equipment  other  than  circuit 
breakers,  reclosers,  and  cable  whose 
PCB  concentration  is  unknown  must  be 
assumed  to  be  PCB-Contaminated 
Electrical  Equipment.  .  ."  (PCB- 
Contaminated  Electrical  Equipment 
means  equipment  containing  50-500 
parts  per  million  (ppm)  PCBs). 

2.  Question  and  answer  regarding  the 
status  of  mineral  oil  transformers — 
Question  8.  What  is  the  regulatory 
status  of  a  mineral  oil  transformer  which 
is  tested  after  the  effective  date  of  a 
phaseout  requirement  (or  electrical 
protection  requirement)  and  is  found  to 
contain  over  500  ppm  PCBs? 

Answer.  This  issue  is  not  unique  to 
the  PCB  Transformer  Fires  Rule.  For 
example,  there  is  a  PCB  Transformer 
phaseout  requirement  in  the  August  25. 
1982  PCB  Electrical  Equipment  Rule  for 
PCB  Transformers  (defined  as 
transformers  containing  over  500  ppm 
PCBs)  which  pose  an  exposure  risk  to 
human  food  or  animal  feed.  Since  the 
regulations  "allow"  owners  of  mineral 
oil  transformers  which  in  reality  may 


contain  over  500  ppm  PCBs  to  assume 
that  these  transformers  are  PCB 
contaminated,  the  discovery  (after  the 
effective  date  for  phaseout  or  electrical 
protection)  that  a  mineral  oil 
transformer  is  a  PCB  Transformer  does 
not  (alone)  mean  that  the  transformer 
has  been  used  in  violation  of  the  PCB 
regulations.  But.  once  such  a 
determination  is  made,  efforts  must  be 
initiated  immediately  to  bring  the 
transformer  into  compliance  in 
accordance  with  the  following  schedule: 

a.  Reporting  of  fire-related  incidents: 
effective  immediately  after  discovery. 

b.  Marking  of  the  transformer 
effective  immediately  after  discovery. 

c.  Marking  the  vault  door,  machinery 
room  door,  fence,  hallway  or  other 
means  of  access  to  the  PCB 
Transfonner:  effective  immediately  after 
discovery. 

d.  Registering  the  PCB  Transformer 
with  fire  response  personnel  with 
primary  jurisdiction  and  with  the 
building  owner  Within  30  days  of 
discovery. 

e.  Installation  of  electrical  protective 
equipment  on  radial  PCB  Transformers 
and  non-sidewalk  vault  kiwer 
secondary  voltage  network  transformers 
in  or  near  commercial  buildings:  within 
18  months  of  discovery  or  by  October  1, 
1990.  whichever  is  later 

f.  Removal  of  non-sidewalk  vault, 
lower  secondary  voltage  network 
transformers  in  or  near  commercial 
buildings  if  electrical  protective 
equipment  is  not  installed:  within  18 
months  of  discovery  or  by  October  1, 
1983.  whichever  is  later  > 

g.  Removal  of  lower  secondary 
voltage  network  PCB  Transformers 
(located  in  sidewalk  vaults)  in  or  near 
commercial  buildings:  within  18  months 
of  discovery  or  by  October  1, 1993, 
whichever  is  later  ' 

h.  Retrofill  and  reclassification  of  a 
radial  PCB  Transformer  or  a  lower  or 
higher  secondary  voltage  netvrork  PCB 
Transformer  (located  in  other  than 
sidewalk  vaults)  in  or  near  a  commercial 
building:  within  18  months  or  by 
October  1. 199a  whichever  is  later  (this 
is  an  option  in  lieu  of  other 
requirements).  | 

i.  Retrofill  and  reclassification  of  a 
lower  secondary  voltage  network  PCB 


'  EPA  is  in  the  process  of  proposing  an 
amendment  to  the  PCB  Transformer  Fires  Rule 
which  would  allow  owners  of  lower  secondary 
voltage  network  PCB  Transformers  (located  in  or 
near  commercial  buildings]  an  allemative  to 
electrical  protection  by  1990.  The  alternative  that 
EPA  is  considering  proposing  is  removal  of  these 
transformers  by  October  1. 1993.  Should  EPA  fail  to 
promulgate  this  amendment,  the  opei8ti\-e  date  will 
be  October  1. 1990. 
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Transformer  (located  in  sidewalk  vaults) 
in  or  near  a  commercial  building:  within 
18  months  or  by  October  1, 1993, 
whichever  is  later.* 

F.  The  Ban  on  the  Installation  ofPCB 
Transformers 

1.  Statement  of  the  requirement.  40 
CFR  761.30(a)(l)(iii)  provides  that:  "As 
of  October  1. 1985.  the  installation  of 
PCB  Transformers  (which  have  been 
placed  into  storage  for  reuse  or  which 
have  been  removed  from  another 
location)  in  or  near  commercial 
buildings  is  prohibited." 

2.  Question  and  answer  regarding  the 
ban  on  installation  of  PCB 
Transformers — Question  9.  Does  the 
prohibition  on  installation  of  PCB 
Transformers  after  October  1, 1985 
apply  to  installation  in  emergency 
situations  when  an  alternative 
transformer  is  unavailable  or  where 
reclassification  after  retrofilling  is 
involved? 

Answer.  The  objective  of  the 
prohibition  on  the  installation  of  PCB 
Transformers  after  October  1, 1985,  is  to: 
(1)  Stop  the  installation  of  PCB 
Transformers  in  newly  constructed 
buildings.  (2)  stop  the  installation  of  PCB 
Transformers  in  locations  where  they 
are  presently  not  being  used,  and  (3) 
stop  the  installation  of  PCB 
Transformers  to  replace  PCB 
Transformers  which  have  failed. 
However,  in  its  assessment  of  the 
impact  of  item  (3)  above,  EPA  assumed 
that  transformers  other  than  PCB 
Transformers  would  be  available  for 
installation.  EPA  did  not  assume  that 
one  potential  impact  of  the  prohibition 
could  be  the  denial  of  electrical  service 
to  utility  customers  following  the  failure 
of  a  transformer  in  the  system.  EPA 
perceives  the  problem  of  having  only 
PCB  Transformers  available  for 
installation  to  be  a  short-term  problem. 
As  soon  as  replacement  transformers 
are  available  or  retrofill  and 
reclassification  occurs,  there  will  be  no 
real  possibility  that  compliance  with  this 
prohibition  would  result  in  denial  of 
electric  service  to  utility  customers.  EPA 
is  ill  the  process  of  issuing  a  proposed 


amendment  to  the  October  1, 1985. 
prohibition  to  allow  installation  on  an 
emergency  basis  until  October  1. 1990, 
and  the  use  of  emergency  installed  PCB 
Transformers  for  one  year  from  the  dale 
of  installation  or  until  October  1. 1990. 
whichever  is  earlier.  An  "emergency" 
would  exist  for  purposes  of  this  rule 
when  no  appropriate  non-PCB  or  PCB 
contaminated  transformer  is  available 
and  there  is  not  enough  time  to  order 
new  transformers  or  to  retrofill  the 
existing  equipment  and  have  it  available 
for  emergency  use. 

In  addition.  EPA  recognizes  the 
prohibition  against  installation  of  PCB 
Transformers  may  seriously  impede  the 
reclassification  of  many  PCB 
Transformers.  Therefore,  EPA  is  in  the 
process  of  issuing  a  proposed 
amendment  to  the  October  1, 1985, 
prohibition  to  allow  installation  of 
retrofilled  PCB  Transformers  after  1985 
only  for  purposes  of  reclassification,  as 
specified  in  40  CFR  761.30(a)(2)(v). 

G.  The  Labeling  of  PCB  Transformer 
Locations 

1.  Statement  of  the  requirement  for 
the  labeling  of  the  exterior  of  PCB 
Transformer  locations. 

40  CFR  761.40(j)  requires  that:  "As  of 
December  1, 1985.  the  vault  door, 
machinery  room  door,  fence,  hallway,  or 
means  of  access  (other  than  grates  and 
manhole  covers)  to  a  PCB  Transformer 
must  be  marked  with  the  mark  Mi..  The 
mark  must  be  placed  so  that  it  can  be 
easily  read  by  firemen  fighting  a  fire 
involving  this  equipment." 

2.  Question  and  answer  regarding  the 
requirement  for  the  labeling  of  PCB 
Transformer  locations — Question  10. 
Are  labeling  systems  devised  prior  to 
the  rule  adequate  for  compliance 
purposes? 

Answer.  The  purpose  of  labeling  the 
exterior  of  PCB  Transformer  locations  is 
to  provide  emergency  response 
personnel  with  warning  that  a  PCB 
Transformer  may  be  involved  in  a  fire 
that  they  have  been  asked  to  extinguish. 
EPA  required  the  use  of  one  type  of 
label  to  provide  consistency  and  to 
facilitate  compliance  monitoring  efforts. 


EPA  required  the  use  of  the  PCB 
identification  label  because  EPA 
assumed  that  most  PCB  Transformer 
owners  had  these  labels  already  and 
would  not  have  to  make  special 
purchases. 

EPA  does  not  want  to  unfairly 
penalize  owners  who  have  taken  the 
initiative  and  have  already  labeled 
exterior  locations.  EPA.  therefore,  is  in 
the  process  of  issuing  a  proposed 
amendment  to  permit  the  continued  use 
of  an  alternative  label  if  several 
conditions  have  been  met.  These  include 
initiation  of  the  program  before  August 
15. 1985;  coordination  prior  to  that  time 
between  the  owner  and  the  emergency 
response  personnel  affected;  the 
appropriate  emergency  response 
personnel's  recognition  of  what  the 
alternative  mark  means;  and  the 
Regional  Administrator  has  been 
provided  with  information  that  these 
conditions  have  been  met. 

III.  Record  to  Support  Clarifications/ 
Inlerpretationa 

1.  Official  rulemaking  record  from 
"Polychlorinated  Biphenyls  in  Electrical 
Transformers,  Final  Rule,  published  in 
the  Federal  Register  of  July  17. 1985  (50 
FR  29170). 

2.  USEPA.  OPTS.  EED.  Evaluation  of 
the  Suffiency  of  Current  and  Projected 
PCB  Disposal  Capacity  To  Meet 
Demand  Requirements.  July  10. 1986. 
Prepared  under  Contract  #68-02-4235 
by  Putnam,  Hayes  &  Bartlett,  Inc. 

3.  Correspondence. 

The  record  is  available  for  review  and 
copying  in  Room  NEG009  of  the  EPA 
Headquarters  at  the  address  given 
above. 

List  of  Subjects  in  40  CFR  Part  761 

Hazardous  substances.  Labeling, 
Polychlorinated  biphenyls, 
Recordkeeping  and  reporting 
requirements.  Environmental  protection. 

Dated:  December  23. 1986. 
lohn  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc.  86-29355  Filed  12-30-86:  8:45  am] 
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contains  notices  to  ttw  public  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
inaKing  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parte  210, 220  and  226 

Revision  of  Infant  Meal  Pattern  for 
Child  Nutrition  Programs 

AQENCY:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Proposed  rule. 

I  summary:  The  Food  and  Nutrition 
Service  of  the  U.S.  Department  of 
Agriculture  proposes  to  amend 
regulations  governing  the  infant  meal 
pattern  requirements  for  the  National 
School  Lunch  Program,  the  School 
Breakfast  Program,  and  the  Child  Care 
Food  Program.  The  infant  meal  pattern 
requirements  currently  differ  among 
these  meal  service  Child  Nutrition 
Programs  and  do  not  reflect  the  most 
recent  pediatric  nutrition 
recommendations.  The  Department  is 
proposing  revisions  that  will  establish 
consistency  in  the  infant  meal  pattern 
requirements  among  these  meal  service 
Child  Nutrition  Programs  and  will  reflect 
more  recent  information  regarding  infant 
feeding  practices. 

DATE:  Comments  must  be  postmariced 
on  or  before  March  2. 1987. 

ADDRESS:  Comments  may  be  mailed  to 
Patricia  N.  Daniels.  Branch  Chief. 
Nutrition  Science  and  Education  Branch, 
Nutrition  and  Technical  Services 
Division.  Food  and  Nutrition  Service. 
USDA.  3101  Park  Center  Drive, 
Alexandria.  Virginia  22302.  All  written 
comments  will  be  available  for 
inspection  in  Room  602.  Nutrition  and 
Technical  Services  Division,  3101  Park 
Center  Drive.  Alexandria,  Virginia, 
during  regular  business  hours  (8:30  a.m. 
to  5K)0  p.m.  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Daniels  at  the  address  Usted  above 
or  call  (703)  756-3554. 


SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  nonmajor  because  it 
does  not  meet  any  of  the  three  criteria  of 
the  Executive  Order.  It  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million,  will  not  cause  a  major  increase 
in  costs  or  prices,  and  will  not  have  a 
significant  impact  on  competition, 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  Thjis  proposal  provides  greater 
flexibility  to  schools  and  institutions 
participating  in  the  Child  Nutrition 
Programs,  rather  than  imposing  more 
restrictive  requirements  upon  them. 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Numbers  10.553. 10.555,  and  10.558 
and  are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (Cite  7  CFR 
Part  3015.  Subpart  V.  48  FR  29112.  June 
24. 1983;  49  FR  22875,  May  31. 1984;  50 
FR  14088.  April  10. 1985) 

The  proposal  has  also  been  reviewed 
with  regard  to  the  provisions  of  Pub.  L 
96-354.  Robert  E.  Leard.  Administrator 
of  the  Food  and  Nutrition  Service,  has 
certified  that  the  proposal  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  rule  does  not  contain 
reporting  and  record  keeping 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act. 
Background 

The  requirements  for  the  infant  meal 
pattern  differ  among  the  meal  service 
Child  Nutrition  Programs  administered 
by  the  Food  and  Nutrition  Service. 
These  differences  can  be  attributed  to 
the  fact  that  the  meal  patterns  were 
developed  and  issued  at  different  times. 
The  agency  has  received  requests  to 
establish  consistency  in  the  infant  meal 
pattern  due  to  the  potential  for 
confusion  in  agencies  which  administer 
more  than  one  meal  service  Child 
Nutrition  Program.  Also,  same-aged 
infants  in  the  National  School  Lunch 
Program,  School  Breakfast  Program,  and 
Child  Care  Food  Program  are  now  being 
offered  different  meal  patterns.  In 
addition,  there  have  been  requests  from 
child  care  providers,  parents,  and  health 


care  providers  to  update  the  infant  meal 
pattern  requirements  to  reflect  current 
recommended  infant  feeding  practices. 
Recently  comments  were  submitted 
during  the  7  CFR  Part  210  rewrite  of  the 
National  School  Lunch  Program 
regulations.  Commenters  were 
concerned  that  the  current  infant  meal 
pattern  requirements  are  not  consistent 
with  current  pediatric  nutrition 
recommendations.  New  information  on 
infant  nutrition  is  available  which 
should  be  incorporated  into  the  infant 
meal  pattern  requirements.  The 
proposed  rule  will  serve  the  dual 
purpose  of:  (1)  Providing  a  standard 
infant  meal  pattern  that  will  be 
uniformly  applicable  to  all  meal  service 
Child  Nutrition  Programs,  and  (2) 
incorporating  the  advice  of  leading 
authorities  on  infant  nutrition  into  the 
infant  meal  pattern  requirements. 

The  Summer  Food  Service  Program 
regulations  require  that  the  infant  meal 
pattern  for  that  program  be  the  same  as 
the  Child  Care  Food  ProgrT^m  infant 
meal  pattern.  Therefore,  the  proposed 
rule  is  applicable  to  the  Summer  Food 
Service  ftt)gram. 

The  proposed  rule  addresses  changes 
in  the  infant  meal  pattern  requirements 
under  the  five  categories  discussed 
below:  (1)  Age  groupings,  (2)  type  of 
milk.  (3)  introduction  of  solid  foods,  (4) 
use  of  juice,  and  (5)  type  of  meat 
alternates.  Unless  otherwise  noted.        I 
comments  refer  to  infant  meal  patterns 
in  all  meal  service  Child  Nutrition 
Programs. 

1.  Age  Groupings 

The  Department  is  proposing  two 
modifications  in  the  infant  meal  pattern 
age  groupings.  The  first  is  to  reword  the 
interval  "month  up  to  month"  to  read 
"month  through  month."  Although  this  is 
a  minor  modification  it  will  help  avoid 
confusion  and  provide  for  a  clearer 
delineation  of  age  groups  by  month. 

The  second  modification  involves  a 
change  in  the  breakdown  of  age  | 

groupings  by  month.  The  current 
regulations  specify  three  age  groups  to 
allow  for  both  the  changing  nutritional 
needs  of  infants  during  the  first  year  of 
life  as  well  as  the  variation  in  infants' 
growth  rates.  The  proposed  rule 
maintains  three  age  groups  but  modifies 
the  breakdown  by  month  to  better 
facilitate  the  introduction  of  solid  foods 
into  the  diets  of  infants. 
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During  the  period  between  4  and  6 
months  of  age,  infants  experience 
considerable  physiological  growth  and 
changing  nutritional  needs  as  they 
develop  the  ability  to  swallow  nonliquid 
foods.  The  proposed  rule  addresses  the 
infant's  needs  during  this  period  by 
providing  for  a  shorter  interval  in  the 
middle  age  grouping  (4  through  5  months 
instead  of  4  up  to  8  months).  This 
modification  allows  solid  foods  to  be 
introduced  to  the  infant  at  either  4.  5.  or 
6  months  of  age  to  coincide  with  the 
infant's  developmental  growth.  The 
current  age  groupings  do  not  provide 
such  flexibility  for  introducing  foods. 
The  rationale  for  this  proposed  change 
in  age  groupings  is  further  described 
below  under  "Introduction  of  Solid 
Foods." 

In  decreasing  the  length  of  the  middle 
age  group  interval,  the  proposed  rule 
increases  the  length  of  the  third  interval 
from  "8  months  up  to  1  year"  to  "6 
months  through  11  months."  The 
proposed  meal  pattern  requirements  for 
this  age  group  are  flexible  enough  to 
pennit  the  proper  sequence  of 
introducing  solid  foods,  the  proper 
quantity  of  foods,  and  the  proper 
consistency  of  foods  to  meet  the  needs 
of  the  growing  infant  Guidance 
materials  will  be  developed  to  help  the 
provider  interpret  the  regulations 
concerning  the  proper  feeding  of  solid 
foods. 

Z  Type  of  Milk 

Breast  milk  or  iron-fortified  infant 
formula  meet  all  the  known  nutritional 
needs  of  the  infant  for  the  first  4  to  6 
mondu  of  life  (with  tlie  exception  of 
vitamin  O  and  fluoride  in  breast-fed 
infants)  and  continue  to  be  an  important 
source  of  nutrients  as  solid  foods  are 
added  to  the  diet  The  Department 
recommends  that  breast  milk  or  tron- 
fortiHed  formula  be  fed  to  the  infant  for 
the  entire  first  year  of  life.  Although 
breast  milk  may  be  served  from  birth 
until  1  year  of  age,  a  nteal  containing 
breast  milk  may  only  be  claimed  for 
reimbursement  after  4  months  of  age 
when  at  least  one  other  required  nMai 
component  is  supplied  by  the  school  or 
child  care  facility. 

The  current  meal  pattern  allows 
whole  milk  from  8  months  to  1  year  of 
age.  Due  to  the  change  in  age  grouping 
in  the  proposed  rule,  whole  milk  may  be 
served  from  6  months  of  age  on.  as  long 
as  the  infants  are  consuming  one-third 
of  their  calories  as  a  balanced  mixture 
of  cereal,  vegetables,  fruits,  and  other 
foods,  and  do  not  have  medical 
conditions  such  as  anemia, 
gastrointestinal  malfunction,  or 
allergies.  This  requirement  is  intended 
to  prevent  iron-deficiency  anemia  and  is 


consistent  with  the  American  Academy 
of  Pediatrics  recommendations. 
Although  the  proposed  requirements 
allow  infants  to  receive  one-third  of 
their  calories  from  such  a  balanced 
mixture  of  foods  from  6  months  of  age 
on,  as  stated  above,  it  is  reoommended 
that  the  introduction  of  whole  milk  be 
delayed  until  1  year  of  age. 

To  assist  the  provider,  guidance  will 
be  developed  to  help  identify  when 
infants  are  consuming  one-third  of  their 
calories  from  the  prescribed  mixture  of 
solid  foods.  The  guidance  will  also  give 
instructions  on  how  to  gradually  change 
from  breast  milk  or  formula  to  whole 
milk  as  the  consumption  of  solid  food 
increases. 

Reduced-fat  milk,  either  skim  or  2 
percent,  may  not  be  substituted  for 
whole  milk  in  the  infant  meal  pattern. 
Reduced-fat  milk  is  not  recommended 
due  to  the  low  fat  content  which  could 
result  in  a  low  level  of  dietary  essential 
fatty  acids. 

3.  Intmductioa  of  Solid  Foods 

The  most  recent  information  on  Infant 
feeding  shows  that  there  are  no 
nutritional  advantages  to  introducing 
solid  foods  to  infants  before  4  months  of 
age.  Between  4  and  6  months  of  age,  an 
infant's  nervous  system,  intestinal  tract 
and  kidneys  have  developed  en-^-'gh  to 
allow  the  introduction  of  solid       ds. 
However,  became  each  infant  i  jvelops 
at  a  di^erent  rate,  it  is  important  to 
provide  some  flexibility  in  the  infant 
meal  pattern  concerning  the  appropriate 
time  for  introducing  solid  foods. 

The  current  infant  meal  pattern 
requirements  do  not  provide  flexibility 
in  introducing  solid  foods.  They  require 
that  solid  foods  be  introduced  to  all 
infants  at  4  months  of  age,  regardless  of 
their  developmental  readiness.  The 
National  School  Lunch  and  School 
Breakfast  regulations  also  have  a 
provision  for  feeding  solid  foods  in  the  0 
to  4  month  age  group.  Introdocing  solid 
foods  too  early  may  have  undesirable 
effects  including  allefgic  reactions, 
overfeeding,  and  the  establishment  of 
poor  eating  habits.  Between  4  and  6 
months  ol  a^e.  the  infant  is  first  able  to 
sit  with  support,  to  have  good 
neuromuscular  control  of  the  head  and 
neck,  and  to  convey  a  desire  for  food  »» 
well  a»  indicate  disinterest  or  satiety. 

The  proposed  infant  meal  pattern 
requirements  do  allow  flexibility  in 
introducing  solid  foods.  Solids  may  be 
introduced  at  either  4.  5.  or  6  months  of 
age.  coinciding  with  the  infant's 
neuromuscular  development,  in  the 
proposed  rule,  solid  foods  are  optional 
in  the  4  through  5  mooth  age  ^XHjp;  0-3 
tablespoons  of  inlant  cereal  »te  allowed 
at  each  meal  and  0-3  taUespooos  of 


fruit  or  vegetable  are  allowed  at  lunch 
and  dinner.  The  proposed  rule  allows  a 
provider  to  receive  reimbursement 
during  the  4  through  5  month  interval, 
whether  or  not  solid  foods  are  provided, 
as  long  as  the  formula  requirement  is 
met  During  the  4  through  5  month 
interval  a  meal  or  supplement 
containing  breast  milk  may  only  be 
claimed  for  reimbursement  when  at 
least  one  other  required  meal 
component  is  provided  by  the  school  or 
child  care  facility. 

The  decision  to  introduce  solid  foods 
into  nn  infant's  diet  may  be  made  by  the 
parent  or  the  infant's  physician. 
However,  guidance  materials  will  be 
developed  to  help  the  provider  to 
recognize  an  infant's  abilities  and 
feeding  skills  development.  The 
guidance  will  also  instruct  the  provider 
on  the  proper  sequence  and  timing  of 
introducing  single  ingredient  foods 
during  the  first  year  of  life  as  well  as  the 
proper  quantity  and  consistency  of 
foods. 

In  the  current  meal  pattern 
requirements,  infant  cereal  may  be 
substituted  for  fruit  or  vegetable  in  the  8 
months  to  1  year  age  group.  In  the 
proposed  pattern,  the  fruit  and/or 
vegetable  requirement  is  separate  from 
that  for  infant  cereal  in  the  6  through  11 
month  age  group.  Infant  cereal  is  not 
nutritionally  equivalent  to  fruits  and 
vegetables,  particularly  with  respect  to 
iron  and  vitamins  A  and  C  Infant  cereal 
is  normally  replaced  in  the  older  infant's 
diet  by  other  sohd  foods,  particularly 
table  foods  of  appropriate  consistency, 
at  lunch  and  supper.  With  the  reduced 
consumption  of  infant  cereal,  meat 
assumes  more  importance  as  a  source  of 
dietary  iron.  In  order  to  facilitate  this 
transitioa.  meat  and  its  alternates  are 
included  as  a  substitute  for  ia£aot  cereal 
in  the  6  through  11  month  age  group  at 
lunch  and  supper.  Although  the  protein 
content  of  infant  cereal  and  meat  is  not 
equivalent,  the  "and/or"  relationship 
between  the  infant  cereal  and  meat 
components  will  not  cooipromise  the 
infant's  nutritiooal  status.  During  the 
first  year  of  life,  infant  formula,  whole 
milk,  or  breast  milk  contribute  the  major 
portion  of  protein  needed  by  the  infant 

4.  Use  offuice 

The  current  inlaat  meal  pattern  for  the 
Child  Care  Food  {¥ogram  allows  fruit 
juice  as  an  optional  item  from  4  months 
up  to  1  year  of  age.  The  infant  meal 
pattern  for  the  National  School  Lunch 
and  School  Breakfast  Programs  allows 
fruit  juice  as  an  optional  item  from  8 
months  up  to  1  year  of  age.  The 
proposed  infant  mem  pattern  allows 
fruit  juice  only  after  •  months  of  age. 
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The  Department  recommends  that  juice 
be  offered  from  a  cup.  not  a  bottle,  as 
soon  as  the  infant  can  drink  in  this 
manner.  A  joint  statement  by  the 
American  Academy  of  Pediatrics  and 
the  American  Academy  of  Pedodontics 
discourages  the  feeding  of  juice  from  a 
bottle.  Rather,  feeding  juice  or  other 
liquid  from  a  cup  is  encouraged  to 
develop  behaviors  that  may  prevent 
"nursing  bottle  caries." 

Developmentally.  an  infant  is  usually 
not  ready  to  drink  from  a  cup  before  6 
months  of  age.  In  addition,  the  vitamin  C 
requirement  of  an  infant  receiving 
formula  is  met  without  the  addition  of 
juice  in  the  diet  and  there  is  thus  no 
nutritional  justification  for  allowing 
juice  before  6  months  of  age  for  the 
average  infant. 

Infant  formula  is  a  good  source  of 
vitamin  C  but  whole  milk  is  not.  When 
whole  milk  is  introduced  into  the 
infant's  diet,  a  good  source  of  vitamin  C 
is  therefore  needed.  In  order  to  meet  this 
vitamin  C  requirement  and  aid  in  the 
absorption  of  iron,  the  proposed  rule 
will  require  fruit  juice  at  meals  from  6 
months  to  1  year  of  age  when  whole 
milk  is  provided.  The  Child  Care  Food 
Program  infant  meal  pattern  will  also 
allow  fruit  juice  as  an  optional  item  at 
the  supplement  from  6  months  of  age  on. 

5.  Type  of  Meat  Alternate 

The  current  Child  Nutrition  infant 
meal  pattern  has  an  optional 
requirement  for  meat  or  a  meat  alternate 
beginning  at  4  months  of  age.  The 
proposed  meal  pattern  allows  meat  or  a 
meat  alternate  as  an  option  at  6  months 
of  age  or  older.  Meat  or  meat  alternates 
include  "meat,  fish,  poultry,  egg  yolk, 
cheese,  cottage  cheese,  cheese  food,  or 
cheese  spread." 

At  1  year  of  age,  the  current  Child 
Nutrition  meal  pattern  requirements 
allow  cooked  dry  beans  or  peas,  and 
peanut  butter  as  a  meat  alternate.  In 
response  to  requests,  the  proposed  rule 
will  include  cooked  dry  beans  or  peas, 
in  the  appropriate  consistencies,  as  a 
meat  alternate  for  infants  at  6  months  of 
age  or  older.  Peanut  butter  will  not  be 
allowed  due  to  its  association  with 
choking  in  infants.  Guidance  will  be 
developed  to  instruct  providers  on  the 
procedures  for  preparing  cooked  dry 
beans  and  peas  so  that  they  are  the 
appropriate  consistency  for  infants. 

In  summary,  the  Department  is 
proposing:  (1)  To  modify  the  breakdown 
of  age  groups  by  month  and  more  clearly 
delineate  the  age  groupings;  (2)  to  allow 
the  substitution  of  whole  milk  for  infant 
formula  at  6  months  of  age,  instead  of  at 
8  months,  as  long  as  the  infants  are 
consuming  one-third  of  their  calories 
from  a  balanced  mixture  of  foods;  (3)  to 


provide  flexibility  in  introducing  solid 
foods  to  infants  by  making  solids 
optional  in  the  4  through  5  month  age 
group;  (4)  to  require  that  fhiit  juice  be 
provided  at  meals  from  6  months  of  age 
on  when  whole  milk  is  provided,  instead 
of  allowing  it  as  an  optional  item  from  4 
months  of  age  on;  (5)  to  allow  meat  or  a 
meat  alternate  as  an  option  from  6 
months  of  age  on,  instead  of  from  4 
months  of  age  on;  and  (6)  to  allow 
cooked  dry  beans  and  peas  in  the 
appropriate  consistencies  as  a  meat 
alternate. 

Comments  Requested 

There  have  been  requests  to  allow  a 
fruit  or  vegetable  in  the  Child  Care  Food 
Program's  supplemental  meal  pattern, 
for  infants  6  through  11  months  of  age,  to 
provide  an  additional  type  of  finger  food 
for  this  age  group.  Currently,  the 
supplemental  meal  pattern  includes 
infant  formula  or  whole  milk  or  fruit 
juice,  and  bread  or  a  cracker  product  as 
optional  items. 

The  Department  solicits  your 
comments  regarding  amendment  of  the 
regulations  to  include  a  serving  of  a  fruit 
or  vegetable  of  the  appropriate 
consistency  as  an  optional  second 
component  of  the  supplemental  meal 
pattern  for  infants  6  through  11  months 
of  age. 

The  Department  recognizes  that  there 
is  no  nutritional  rationale  for  including  a 
fruit  or  vegetable  in  the  supplemental 
meal  pattern  at  this  time  since  the 
proposed  rule  requires  a  fruit  or 
vegetable  at  each  meal  for  infants  6 
months  of  age  and  older.  Also,  the  rule 
does  not  prohibit  the  serving  of  optional 
foods,  such  as  a  fruit  or  vegetable  at  the 
supplement. 

List  of  Subjects 

7CFRPart210 

Food  assistance  programs.  National 
School  Lunch  Program,  Grant 
programs — Social  programs.  Nutrition, 
Children,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

7CFRPart220 

Food  assistance  programs,  School 
Breakfast  Program,  Grant  programs — 
Social  programs,  Nutrition.  Children, 
Reporting  and  recordkeeping 
requirements,  Surplus  agricultural 
commodities. 


7CFRPart226 

Daycare,  Food  assistance  programs, 
Grant  programs — Health,  Infants  and 
Children,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 


Accordingly,  Parts  210,  220.  and  228 
are  proposed  to  be  amended  as  follows: 

PART  210-NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  Sees.  2-12,  60  Stat.  230,  as 
amended:  sec.  10,  80  Stat.  889,  as  amended:  84 
Stat.  270.  42  U.S.C.  1751-1760, 1779,  unless 
otherwise  noted. 

2.  In  Section  210.10  paragraph  (h)  is 
revised  as  follows: 

S  210.10    Requtrements  for  luncttss. 

(h)  Infant  lunch  pattern.  When  infants 
0-1  year  of  age  participate  in  the 
Program,  an  infant  lunch  pattern  shall 
be  served.  Foods  within  the  infant  lunch 
pattern  shall  be  of  texture  and 
consistency  appropriate  for  the 
particular  age  group  being  served.  For 
infants  age  4  through  5  months,  solid 
foods  are  optional  and  should  be 
introduced  only  if  the  infant  is 
developmentally  ready.  For  infants  6 
months  to  1  year,  the  total  amount  of 
food  authorized  in  the  meal  patterns  set 
forth  below  must  be  served  in  order  to 
qualify  for  reimbursement  but  may  be 
offered  to  the  infant  during  a  span  of 
time  consistent  with  the  infant's  eating 
habits.  Breast  milk  may  be  served  in 
place  of  infant  formula  or  whole  milk 
from  birth  until  1  year  of  age.  However, 
meals  containing  only  breast  milk  do  not 
quality  for  reimbursement.  Meals 
containing  breast  milk  served  to  infants 
4  months  or  older  may  be  claimed  for 
reimbursement  when  at  least  one  other 
required  meal  component  is  supplied  by 
the  school.  Solid  foods  should  be 
introduced  one  at  a  time  on  a  gradual 
basis  with  the  intent  of  ensuring  health 
and  nutritional  well-being.  Juice  and 
other  liquids  should  be  offered  to  infants 
when  they  are  ready  to  drink  from  a  cup, 
in  order  to  develop  behaviors  that  may 
prevent  "nursing  bottle  caries."  The 
infant  lunch  pattern  shall  contain,  as  a 
minimum,  each  of  the  following 
components  in  the  amounts  indicated 
for  the  appropriate  age  group: 

(1)  0  through  3  months — 4  to  6  fluid 
ounces  of  iron-fortified  infant  formula. 

(2)  4  through  5  months— 4  to  8  fluid 
ounces  of  iron-fortified  infant  formula;  0 
to  3  tablespoons  of  iron-fortified  infant 
cereal:  and  0  to  3  tablespoons  of  fruit  or 
vegetable  of  appropriate  consistency  or 
a  combination  of  both. 

(3)  6  through  11  months — (i)  6  to  8 
fluid  ounces  of  iron-fortified  infant 
formula,  or  6  to  8  fluid  ounces  of  whole 
milk  and  1  to  3  fluid  ounces  of  full 
strength  fruit  juice;  (ii)  2  to  4 
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tablespoons  of  infant  cereal:  and/or  1  to 
4  tablespoons  meat  fish,  poultry,  egg 
yolk,  or  cooked  dry  beans  or  peas,  or  Vi 
to  2  ouDces  (weight)  of  ciieese  or  1  to  4 
ounces  (weight  or  vahjmej  of  cottage 
cheese,  cheese  food  or  cheese  spread  of 
appropriate  consistency:  and  (iii)  1  to  4 
tablespoons  of  fruit  or  ve^etabte  of 
appropriate  coasistency  or  a 
combiaatioa  of  botk 


PART  220— SCHOOL  BREAKFAST 
PROGRAM 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Aalbority:  Sees.  4  and  M  80  SlaL  886.  889 
(42  TJ.S.C.  1773. 1779).  unless  otherwise  noted. 

2.  In  i  2204  paragraph  (b)(2)  is  revised 
asfolbwK 

S  220.8    Raquiramants  for  breakfast 

(2)  When  infants  up  to  1  year  of  age 
participate  in  the  Ihti^ani.  an  infant 
breakfast  shall  be  offered.  Foods  withtn 
the  infant  breakfast  pattern  shall  be  of 
texture  and  consisteacy  appropriate  for 
the  particular  age  group  being  served. 
For  infants  age  4  thro«^  5  months,  solid 
foods  are  optional  and  should  be 
introduced  oaly  if  the  iof  aat  it 
developmeBtally  ready.  For  infants  6 
months  to  1  year,  the  total  amount  of 
food  authorized  in  the  meal  patterns  set 
forth  below  must  be  served  in  order  to 
qualify  for  reimbursement  but  may  be 
offered  to  the  infant  during  a  span  of 
time  consistent  with  the  mfaat's  eating 
habits.  Breast  milk  may  be  served  in 
place  of  infant  fonxHila  or  whole  milk 
from  birth  until  1  year  of  age.  However, 
meals  containing  only  breast  milk  do  not 
qualify  for  reimbnrsement.  Meals 
contauuQg  breast  milk  served  to  infants 
4  months  or  older  may  be  claimed  for 
reimbursement  when  at  least  one  other 
required  meal  component  is  supplied  by 
the  school.  Solid  foods  should  be 
introduced  one  at  a  time  on  a  gradual 
basis  with  the  intent  of  ensuring  health 
and  nutritional  well-being.  Juice  and 
other  liquids  should  be  offered  to  infants 
when  they  are  ready  to  drink  from  a  cup. 
in  order  to  develop  behaviors  that  may 
prevent  "nursing  bottle  caries."  The 
infant  breakfast  pattern  shall  contain,  as 
a  minimum,  each  of  the  following 
components  in  the  amounts  indicated 
for  the  appropriate  age  groups: 

(i)  0  through  3  months — 4  to  6  fluid 
ounces  of  iron-fortified  infant  formula. 

(ii)  4  through  5  months — 4  to  8  fluid 
ounces  of  iron-fortiTied  infant  formula: 
and  0  to  3  tablespoons  of  iron-fortified 
infant  cereal. 


(iii)  6  through  11  aionths — 8  to  9  Qmd 
ounces  of  iron -fortified  infant  formaia. 
or  6  to  8  Quid  ounces  of  whole  milk  and 
1  to  3  fluid  ounces  of  full  strength  fmit 
iuice;  2  to  4  tablespoons  of  iron-forliBed 
infant  cereal:  and  1  to  4  tablespoons  of 
fruit  or  vegetable  of  appropriate 
consistency  or  a  combination  of  both. 


PART  226— CHU.0  CARE  FOOD 
PROGRAy 

1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 

Autbority:  Sees.  803.  810  and  MO.  Pub.  L 
97-35,  95  Slat.  521-535  (42  U5.C  1758.  1786): 
sec.  2,  Pub.  U  95-827.  92  StaL  3603  (42  US.C. 
17865;  sec.  16,  Pob.  L  88-642,  8t)  Stat.  889  (42 
U.&C.  1779).  vnless  otherwise  noted. 

2.  In  S  228.20.  paragraph  (b)  is  revised 
as  follows: 

§  228l20    RsqiiirwiMfils  for  meals. 


(b)  infant  meal  pattern.  When  infants 
aged  up  to  1  year  participate  in  the 
Program,  an  infant  meal  shall  be  offered. 
Foods  within  the  infant  meal  pattern 
sha4l  be  of  texture  and  consistency 
appropriate  for  the  particular  age  group 
being  served.  For  infants  age  4  through  5 
months,  solid  foods  are  optional  and 
should  be  introduced  only  if  the  infant  is 
developmentally  ready.  For  infants® 
months  to  1  year,  the  total  amount  of 
food  authorired  in  the  meal  patterns  set 
forth  below  must  be  served  in  order  to 
qualify  for  reimbursement  but  may  be 
offered  dwing  a  span  of  time  consistent 
with  the  infant's  eating  habits.  Breast 
milk  may  be  served  in  place  of  infant 
formula  or  whole  milk  from  birth  until  1 
year  of  age.  However,  meals  containing 
only  breast  milk  do  not  qualify  for 
reimbursement.  Meals  containing  breast 
milk  served  to  infants  4  months  or  older 
may  be  claimed  for  reimbursement 
when  at  least  one  other  required  meal 
component  is  supplied  by  the  child  care 
facility.  Solid  foods  should  be 
introduced  one  at  a  tinoe  on  a  gradual 
basis  with  the  intent  of  ensuring  bealdi 
and  nutritional  well-being.  Juice  and 
other  liquids  should  be  offered  to  infants 
when  they  are  ready  to  drink  from  a  cup. 
in  order  to  develop  behaviors  that  may 
prevent  "nursing  bottle  caries."  Tbe 
infant  meai  shall  contain,  as  a  minimam. 
each  of  the  following  components  in  the 


amounts  indicated  for  the  appropriate 

age  group: 

(1)  AgeO  through  3  monthr 

(i)  Breakfast^^  to  6  fluid  ounces  of 
iron-fortified  infant  fbnnuta: 

(ii)  Lunch  or  sapper — 4  to  6  fluid 
ounces  of  iron -fortified  infant  formula: 

(iii)  Supplemental  food — 4  to  6  fluid 
ounces  of  iron-fortified  infant  formula; 

(2)  4  through  5  months: 

(i)  Breakfast — 4  to  8  fluid  ounces  of 
iron-fortified  infant  formula:  and  0  to  3 
tablespoons  of  iron-fortified  infant 
cereal: 

(ii)  Ltmidi  or  supper — 4  to  8  fluid 
ounces  of  iron-fortified  infant  formula:  0 
to  3  tablespoons  of  iron-fortified  infant 
cereal:  and  0  to  3  tablespoons  of  fruit  or 
vegetable  of  appropriate  consistency  or 
a  combination  of  both. 

(iii)  Supplemental  food — 4  to  6  fluid 
ounces  of  iron-fortified  infant  formula. 

(3)  6  through  11  months: 

(i)  Breakfast — 6  to  6  fluid  ounces  of 
iron-fortified  infant  formula,  or  6  to  8 
fluid  ouaces  of  whole  milk  aiui  1  to  3 
fluid  ounces  of  full  strength  fruit  juice;  2 
to  4  tablespoons  of  iron -fortified  infant 
cereal:  and  1  to  4  tablespoons  of  fruit  or 
vegetable  of  appropriate  consistency  or 
a  combination  of  both. 

(ii)  Lunch  or  supper— 6  to  8  fluid 
ounces  of  iron-fortifed  infant  formula,  or 
6  to  8  fluid  ounces  of  whole  milk  and  1 
to  3  fluid  ounces  of  full  strength  fmit 
juice;  2  to  4  tabiespoons  of  iroo-fortified 
infant  cereal  and/or  1  to  4  tablespoons 
of  meat,  fish,  poultry,  egg  yolk,  or 
cooked  dry  beans  or  peas,  or  V^  to  2 
ounces  (weight)  of  dwese  or  1  to  4 
ounces  (weight  or  volone)  of  cottage 
cheese  or  cheese  food  or  cheese  spread 
of  appropriate  consistency;  and  1  to  4 
tablespoons  of  fruit  or  vegetable  of 
appitipriate  consistency  or  a 
combinatkn  of  bodi. 

(ib)  Supfdemental  food — 2  to  4  fluid 
ounces  of  iron-fortified  infant  formula  or 
whole  milk  or  full  strength  fruit  juice 
and  0  to  Vi  slice  of  crusty  t>re»d  or  0  to  2 
cracker  type  products  made  from  whole- 
grain  or  enriched  meal  or  flour  that  are 
suitable  for  an  infant  for  use  as  a  fmger 
food  when  appropriate. 

(4)  The  minimum  amount  of  food 
components  to  be  served  as  breakfast, 
lunch,  supper  or  supplement  as  set  forth 
in  paragraphs  (b).  (ij.  (2),  and  (3]  of  this 
section  are  as  follows: 


Child  One  I^ifant  Meal  Pattepn 


0-3  monttM 

4-5  months 

6jnontbs-1  year 

BreiMast 

4-8  oz.  formula  • 

^-8  or  'ofmuta ' 

8-4  oz.  kmmM '.  or  4  Id  8  oz.  «to(e  mlk 

aodl-Soz-lmilJuioe*. 
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CwLD  Care  Infant  Meal  Pattern— CofUmued 


0-3monlhs 

8  montha-t  year 

Lunctt  or  Supper 
4-6  oz  fomwlai 

0-3  Thsp.  infant  cefeal » 

4-8  oz.  formula  » 

2-4  Tbsp.  infant  cmtal*.  UA  Tbsp.  Ituit 
and/or  vegetable. 

8-8  or  ftxmula  >.  or  6  to  8  oz.  whole  milk 

andt-3oz.  frtiitinire*. 
2-4  Tbsp.   infant   cersaf*   and/or   t-4 

Tbap  mssC  «s»».  powNpy.  egg  yofK  or 

eoatmt  (ky  beans  of  pass,  or  Vi-2  ez. 

cfwaas  or   1-4  02.   comga  cbsese. 

cheese  food,  er  cftaasa  spiaad  t-4 

Tbsp.  Iruit  and/or  vegateWa. 

SunnlBnMntt 

0-3  oi.  Tbap.  intent  cereal » 

0-3  Tbep.  Mt  wid/Of  vege- 
taNe  fOpliena^. 

4-6  ez.  iomMla  * 

4r.«otfonwjla"       

2-4  oz.  formula  *.  or  whole  mUk.  or  feuit 
M»*;  0-H  sice  tiread  or  0-2  crvk- 
ea: 

'  S^?  ^  iron-fonmed  Infant  formula. 

•Stwrtt  be  Ml  strsngth  fruit  Juica. 

*  Sha»  tw  inm-f orlHiMl  JnHsnf  e««af . 

«  Shal  bft  mad*  from  iirtK>l»gmiM  or  anrtctied  meal  or  fkxjr. 


Dated:  December  ZZ.  1987. 
Robert  E.  Land, 

Admiaistraier. 

(PR  Doc.  66-29284  FiImI  1>^3»-«8;  ac45  mii 


NUCLEAR  REGULATORY 
COMMISSION 

tOCFRPartSO 

nequett  for  Commeuts  on 
Dovetopfnent  of  Policy  for  Ntocfear 
Power  Ptonf  Ucettse  Renewal 

agency:  Nuclear  Regulatory 

Commission. 

action:  l^rficy  statement:  Extension  of 

request  for  comments  period. 


summary:  On  November  8, 1988  f51  FR 
40334).  the  U.S.  Nuclear  Regulatorj' 
Commission  published  a  notice 
requesting  comments  on  development  of 
policy  for  nuclear  power  plant  license 
renewal.  The  notice  established  a 
comment  closing  dale  of  January  5, 1987. 

bi  response  to  numerous  requests 
from  the  public,  the  NRG  is  extending 
the  comment  period  for  30  days  from  the 
original  comment  closing  date. 
DATta:  The  comment  period  has  been 
extended  to  February  2.  1987. 

Comments  received  after  this  date 
wifl  be  considered  if  it  is  practical  to  do 
so.  but  assurance  of  consideration 
cannot  be  given  except  to  comments 
received  on  or  before  this  dat& 
ADOMCSaea:  Send  written  coanraentis  or 
suggestions  to  the  Secretary  of  the 
Commissioa  Washington.  TX  20655, 


Attention:  Docketing  and  Service 
Branch.  Copses  of  connwiito  received  by 
the  Coaunission  may  be  examined  aH  the 
NRC  Public  Document  Room.  1717  H 
Street  NW.,  Washington,  DC  26555. 
Rm  RMTNEN  INTOIIMATIOW  CONTACT: 
ferry  E.  Jackson.  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Telephone  (301)  492-8544, 

Dated  at  Washington,  DC  this  23d  day  af 
December  1988. 

For  the  Nuclear  Regulatory  Conunisaioa 
Samuel  ].  Chilk. 
Secretary  of  the  Commjasioa. 
[FR  Doc  aa-2Sa7»  FUed  12-30-88;  8:46  am) 
Biuaia  eooE  tsss  stis 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14CFRPart39 

IDodnt  No.  •8-CE-62-AD) 

Akworthinaaa  DirecUvea;  CtMinpioo 
Aircraft  Conpany,  Inc,  Modala  7  and  8 


AOENCY:  Federal  Aviation 
Administration  (FAAX  DOT. 
ACTION:  Reopening  of  NPRM  cooameat 
period. 


StmniAHY:  This  action  reopens  the 
comment  period  of  the  subject  NPRM 
which  provides  for  inspection  of  the 
front  and  rear  wing  spars  on  Cfiampion 
Models  7  and  8  airplanes  for 
compression  failures  to  preclude  inflight 
structural  failure  of  the  wing. 


OATEa:  Reopen  comment  period  of 
Docket  No.  86-<X-52-AD  to  Aprit  5, 
1987. 

FOa  FURTHER  INFORMATKM  CONTACT: 

Mr.  Efrain  Esparza.  Aerospace  Engineer, 
Airplane  Certification  Branch,  ASW- 
15ft  Federal  Aviation  Administeatioa 
P.O.  Box  1689,  Fort  Warlh,  Texas  7Vm; 
Telephone  (817>  624--S15e> 

80Pf»LaieNTAiiv  information:  The  PAA 
issued  an  NPRM  on  October  24. 1986. 
applicable  to  Qmapioo  Aircraft 
Company,  Inc..  Models  7  and  8 
airplanes,  wlrid>  was  pnbHsbed  fn  the 
Federal  Regiatar  on  Norember  13. 1988 
(51  FR  41113).  The  comment  period 
closed  December  VH,  1966.  This  Notice 
would  require  iaapectioa  of  tbe  front 
and  rear  wing  spars  for  compression 
foilures  to  preclude  inflight  structural 
failure  of  the  wing. 

Sabaequokt  to  te  rloiiino  dale  for 
conmeats  on  tUa  NPRM.  a  rcqaest  was 
received  from  the  Experimental  Aircraft 
Association  to  extend  the  caaunent 
period  to  allow  addrdenal  taae  to 
coBuaent  on  the  propcacd  rak.  The  FAA 
believes  it  is  ia  the  pabbc  interest  to 
reopea  and  extend  the  coauncDt  period 
EB  order  to  allow  mof  coBmeats  deened 
necessary. 

This  document  involves  only  reopens 
a  cmmnent  period  for  a  prop€>sed 
regulation.  Tbercfoee.  I  c«r^  diat  dm 
action  (1)  is  not  a  major  rale  ander  the 
provisions  of  Executive  Order  12291,  ^ 
is  not  a  significant  nde  under  DOT 
Regulatory  Policies  and  Procedures  (M 
FR  11034;  Februscy  26^  ISTS).  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  sabsta&tial 
number  of  small  entities  under  tbe 
criteria  of  the  Regulatory  Flexibility  Act. 
A  regulatory  evaluation  has  not  be^ 
prepared  for  this  action  as  tke 
anticipated  impact  is  so  n«iniMi4 

List  of  Subjects  in  14  CFR  Part  39 

Air  traBsportatioa.  Aviation  safety. 
Aircraft,  Safety. 

Adoption  of  tfae  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Adnnnistration 
amends  S  39.13  of  Part  39  of  the  FAR  by 
revising  the  effective  date  of  the 
comment  period  for  Docket  No.  86-CE- 
52-AD  as  follows: 

1.  The  aatltority  citation  for  Part  39 
continues  to  read  as  follows: 

Authoritr  48  U.S.C  13B4(aX  1421  and  142» 

49  U.S.C.  106(g)  (Revised,  Pub.  L  87-448. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  foUowing  new  date 
for  comment: 
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DATE:  Comments  must  be  received  on  or 
before  April  5, 1987. 

Issued  in  Kansas  City.  Missouri  on 
December  18. 1966. 

leroM  M.  GhavUiu 

Acting  Director,  "Central  Region 

|FR  Doc.  86-29367  Filed  12-30-66;  8:45  amj 

MUMO  COOK  4t1«-13-« 


14CFRPart39 
(Oock*t  Na  •»-CE-««-AO] 

AimrorlNneM  Dlrecttves;  GuHstream 
Aerospace  Models  112, 11 2B.  11 2TC 
112TCA.  1 14.  and  1 14A  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD), 
applicable  to  the  Gulfstream  Aerospace 
Models  112  and  114  series  airplanes, 
which  would  require  inspections  and 
repair  as  necessary  of  the  forward  wing 
spar.  Reports  have  been  received  of 
cracks  forming  in  the  forward  wing  spar 
in  the  area  of  the  main  landing  gear  side 
brace  fitting  attachment.  The  proposed 
action  will  detect  these  cracks  and 
provide  repair  instructions  which  will 
preclude  failure  of  the  spar  and 
subsequent  loss  of  the  airplane. 

DATE:  Comments  must  be  received  on  or 
before  March  2. 1987. 

ADDRESSES:  Culfstream  Aerospace 
Service  Bulletin  Nos.  SB-112-71B. 
Revision  1.  and  SB-114-22B.  Revision  1, 
both  dated  September  19. 1986. 
applicable  to  this  AD  may  be  obtained 
from  Culfstream  Aerospace 
Corporation.  Wiley  Post  Airport,  P.O. 
Box  22500.  Oklahoma  City.  Oklahoma 
73123:  or  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  86-CE-68- 
AD.  Room  1158,  601  East  12th  St.. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT 
Tom  Dragset.  Airplane  Certification 
Branch.  ASW-150.  FAA.  Southwest 
Region.  P.O.  Box  1689,  Forth  Worth, 
Texas  76101:  Telephone  (817)  624-5155. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  energy,  and  alternate 
methods  of  compliance  aspects  of  the 
proposed  rule.  AH  conmients  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  conunents.  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA  public  contact 
concerned  with  the  substance  of  the 
proposed  AO  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  86-CE-68- 
AD.  Room  1558,  601  East  12th  Street. 
Kansas  City.  Missouri  64106. 

Discussion 

There  have  been  reports  of  cracks  in 
the  forward  wing  spar  in  the  area  of  the 
main  landing  gear  side  brace  fitting 
attachment  on  Culfstream  Aerospace 
Model  112  and  114  series  airplanes. 
There  have  been  224  aircraft  inspected 
to  date  and  cracks  in  the  left-hand  or 
right-hand  forward  wing  spar  or  both 
have  been  detected  in  110  of  these 
aircraft.  Should  these  cracks  go 
undetected,  the  forward  wing  spar  may 
fail  and  result  in  the  loss  of  the  airplane. 
Sinci^this  condition  is  likely  to  exist  or 
develop  on  other  Gulfstream  Aerospace 
Model  112. 112B.  112TC.  112TCA.  114  or 
114A  airplanes  of  the  same  type  design. 
FAA  is  proposing  an  AD  based  upon  the 
information  currently  available  which 
would  require  inspections  and  repair  as 
necessary  of  the  forward  wing  spar  in 
accordance  with  Gulfstream  Aerospace 
Service  Bulletin  Nos.  SB-112-71B. 
Revision  1.  or  SB-114-22B,  Revision  1. 
as  applicable. 

Informal  communications  with  some 
operators  have  indicated  there  may  be 
concern  that  the  above  Service  Bulletins 
are  not  a  final  solution  to  this  service 
problem.  The  FAA  actively  solicits 
comments  and  any  information 
regarding  alternate  methods  of 


complying  with  the  intent  of  this 
proposed  AD.  Comments  submitted 
regarding  an  alternative  method  or  the 
adequacy  of  the  proposed  corrective 
action  herein  should  be  sufficiently 
detailed  and  substantiated  to  permit  a 
complete  and  proper  evaluation  of  their 
merit. 

The  FAA  has  determined  there  are 
approximately  1,064  airplanes  affected 
by  this  proposal.  The  inspection  cost 
imposed  by  the  proposed  AD  would  be 
$175  per  airplane  for  a  total  estimated 
cost  of  $186,200  to  the  private  sector.  If 
cracks  are  found  in  either  or  both  wmgs, 
repairs  must  be  made  at  the  owner's 
expense.  This  is  not  considered  a 
regulatory  cost  to  the  AD  since  owners/ 
operators  are  required  by  other 
regulations  to  maintain  their  aircraft  to 
specific  safety  and  airworthiness 
standards.  The  FAA  views  the  economic 
impact  of  this  proposed  AD  to  be 
negligible  and  concludes  that  a  full 
regulatory  evaluation  is  not  warranted. 

Therefore.  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291.  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979).  and  (3)  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft.  Safety. 

The  Proposed  Amendment  ' 

PART  3»— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  Section 
39.13  of  Part  39  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12, 1963):  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Gulfstream  Aerospace  (Rockwell):  Applies  to 
Model  112  and  112B  (S/N's  1  through  544 
and  13000);  112TC  and  112TCA  (S/N's 
13001  through  13309):  and  114  and  114A 
(S/N's  14000  through  14540)  airplanes 
certificaled  in  any  category. 
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Caavliaaca:  Reqaind  aa  _ 
the  afiacttv*  date  e<  tkia  AO 

accomplighed. 

T»  prav«at  {ailuR  c<  the  ianwwrf  «afai«  ipar 
in  the  area  of  ths  main  kadi^gfen  aide 

brace  fitting  attwrhmeit. y^th  the 

following  for  twth  right  aad  left  wi^a: 

(a)  For  all  appUcahk  aJipUac  kfl  and  right 
wini^  that  thave  not  been  ""^ifitij  oc 
repaired  in  accordance  witfa  ai^  part  of 
Gulfstream  Service  Bulletins  (S/BJ  SB-lia-Tl 
dated  November  8, 1985,  SB-112-71A  dated 
April  9, 1988.  SB-11J-71R  Reviaion  U  dated 
September  19. 19B6,  SB-11+-22  dated 
November  8. 1985.  SB-114-22A  dated  April  9, 
1986^orSB-ll«-22B.  Revision  1.  dated 
September  ».  1988.  accomplish  the  foIIowiBg: 

(1)  Within  the  next  186  hours  time-inr 
service  fTlS)  or  at  the  next  annual  inspection, 
wniehcver  oeenrs  tint,  and  thereafter  at 
intervals  not  to  exceed  100  hours  TIS  or  at 
each  annual  impeetkm  a*  applicable. 
visoaHy  inapaet  lh»  left  and  r^  wing  span 
in  the  area  of  the  nam  landbig  gear  side 
brace  btliiis  in  acoatdmca  wiA  Phrt  I  of 
Gulfstream  S^»SI»-M2-7IR  RavMen  1,  or 
Part  I  of  S/B  SB-114-22B.  Revision  1,  both 
dated  Sapteadiar  19.  ISOa  aaappfosMe. 

(2)  If  cracka  asa  fiaond  aa  a  result  of  the 
inspection  per  paragraph  {a)(l)  abo»«.  and  it 
these  cracks  do  not  extend  paal  the  cutout 
dimensions  speciHed  in  Figure  4  af  the 
referenced  S/Bb.  pri«ir  t*  hirther  fliifat  repair 
the  wing  spar  in  accordance  vrilh  Part  U  of 
CuUstraanS/aSB-lUr^ia  Rawaten  I  or 
Part  11  of  S/B  SB-114-22a  Reviaion  1,  both 
dated  Seplaiaber  18. 1986,  a*  apphcabk. 

(3)  If  cracks  are  found  as  a  resuU  a£  the 
inspection  per  paragraph  (a)(1)  above,  and  if 
these  cracka  do  extend  past  the  cutout 
dimensions  specified  in  Fi^pira  4  of  the- 
referenced  S/Ba.  prior  to  further  flight 
contact  Gulfstream  Aerospace  Corporalioa, 
Wifey  Post  Ai^jort,  P.O.  Box  22500, 
Oklahoma  Qty,  OkJahoma  73123.  for  a 
special  FAA-approved  repair  disposition. 

(4)  The  repetitive  inspections  specified  in 
paragraph  (a)(l]  of  this  AD.  for  each  wing, 
may  be  discontinued  if  the  repairs  specified 
in  paragraphs  (aK2)  or  (»)(3J  above  have  been 
accomplished  on  that  wing  spar. 

(b)  For  all  appKcaWe  airplane  left  and  right 
winga  that  have  been  modified  or  repaired  in 
accordance  with  Part  IV  of  Culhtream  S/B 
SB-112-71B.  Revision  1.  dated  September  19, 
WB8,  or  Part  FV  of  SBS-114-22B,  Revision,  1. 
dated  September  19, 1S88,  accompfish  the 
following: 

fl)  Wiftin  the  next  100  hours  time-in- 
aanrfce  fTIS]  or  at  the  next  annuaJ  inspection, 
whichever  occurs  first,  and  thereafter  at 
intervals  not  to  exceed  tm  haurs  TIS  or  at 
aech  annual  inspection  as  appheahle, 
yrsualiy  inspect  the  left  and  right  wmg  spars 
in  the  area  of  the  main  landing  gear  sWe 
brace  PittiBg  io  accordance  with  Part  I  of 
Gulfatpeaai  S/B  SB-112-7ia  Rrneion  1,  or 
Part  1  of  S/B  SB-lt4-22a  Reviaion  1.  bodi 
dated  September  19, 1986.  as  applicaMa. 

(2>  if  cracks  are  fowid  aa  a  lesaH  of  the 
inspection  per  paragraph  (b)ft)  above,  and  if 
these  cracks  do  not  extead  past  the  cutout 
dimeaaiona  specified  in  Fignie  4  of  the 
referenced  S/Bs.  prior  to  furtlicr  Sigbt  repair 
the  wing  spar  in  accordaaca  wttkVaet  V  of 
Guiiatreani  S/B  SB-112-7lBk  BawiaioB  U  or 
Part  V  of  S/B  S»-ll4-22Jft,  Rewaim  1.  both 
dated  September  19, 1986,  as  applicable. 
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m  M  cracka  aia  fioHid  aa  a  raarit  af  the 
inspectiaB  par  paragraph  (t^)  ak««a.  awi  f 
these  cracks  da  axtand  paat  the  eaten* 
dimensiaas  apecffiad  ia  Fi^wa  «  of  Hk 
refeieacad  S/Ba.  prior  to  krthar  fii^ 
contact  Gulfitoaam  Aeraapace  Cacpocatisii. 
Wiley  Psa(  Airpart.  PX>.  Bex  22580; 
Oklahana  Cily,  OUafema  73123^  far  a 
•pacial  FAA-appiQvad  repair  diapasitiuu, 

(4)  Tha  tapatf  tiwa  inspactaaaa  specified  in 
pacagrapb  (bM^)  of  thi*  AD,  tor  each  wing, 
may  ba  diacsntinued  if  tha  tapaita  specifted 
in  paragraphs  (b)i4  or  (hi(3,>  abo<ve  have 
been  accomplished  on  that  wii^  spar. 

(c)  Far  all  apphcable  "'"p'rne  felt  and  right 
wings  that  have  been  oiodiicd  or  repaired  is 
accordance  «vith  Part  n  of  Gulfstream  S/B 
SB-112-71  dated  November  8v  19BB.  or  Part  U 
of  SB-114-22  dated  November  8. 1985,  iwithin 
the  next  108  hours  time-in-aervke  (TIS)  or  at 
the  next  aimual  inspectioa  whichever  occurs 
first,  modify  the  applicable  wing  sparfs)  in 
accordance  with  Part  U  of  Gulfstream  S/B 
SB-112-71B,  Revision  1,  or  Part  IH  of  S/B  SB- 
114-22a  Rcviaioa  U  both  datird  September 
19. 1986.  as  applicable. 

(d)  The  airplane  may  be  Sown  ia 
accordance  with  21.197  to  a  tocation  where 
the  repair  can  be  pofianncd.  provided  the 
following  conditions  are  met: 

(1)  Existing  csacks  have  not  propagated 
together  (in  the  extent  there  are  cracks  above 
each  bracket  attachmani  bolts)  and  the 
cracks  have  not  propagated  beyond  the  limits 
of  the  sendee  bulTetin  (see  Figure  4  of 
Gulfstream  Aerospace  S/B  Nos.  SB-112-71B. 
Revision  1.  or  SB-n4-22a  Revision  1,  both 
dated  September  IS.  1988,  aa  appllcaMe). 

(2)  The  landing  gear  side  brace  and  bracket 
are  firmly  attached  snch  that  proper 
extension  and  rdractioa  of  the  gear««ifl 
occur. 

(3)Pil«taniyaBbaanL 
Hi)  Day  V7R  oniy,  avaifhi^  all  rangh 
weather  possibte.  and  wiA  no  intentioBal 

(e)  An  equivslent  method  of  mmpKiinry 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Airplane  Certification  Branch. 
ASW-150,  FAA.  Sonltiweat  Region,  4480  Blue 
Mound  Road.  Fort  Worth.  Texas  761fl6. 
Telephone  (817)  624-6150 

AM  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to 
Gulfstream  Aerospace  Corporation, 
Wiley  Post  Airport,  P.O.  Box  22500. 
Oklahoma  City.  Oklahoma  73123;  or 
FAA.  Office  of  the  Regional  Couxisel. 
Room  1558,  601  East  12th  Street  Kanaas 
City..  Missouri  64106. 

Issued  in  ICansas  City,  Missouri,  on 
December  15. 1988^ 

Jerold  M.  Chavkin, 

Acting  Director,  Can^^  Re^cm. 

[FR  Doc.  aa-ZgZZl  Filled  12-a0-8e;  8(45  ami 
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t4CFRPart39 

[Ooctat  No.  SS-CE-70-A0T 

AlrworthbiMS  OirsctfvM;  Pfper 
Alrcrsfl  Corporatioo  CTsd  Smith 
Asrosfar)  Modsls  PA-«0-6IN^  PA-6(»> 
601,  PA-«0-601P,  PA-60-602P  and  PA- 
60-700P  AlrpiaaM 

agency:  Federal  Aviatioo 
Admiimtratioa  (FAA).  DOT. 

ACnOHT  Notice  of  proposed  rulemaking 
(NPRNf). 


;  This  Motice  |«apoMs  t« 
adofrt  a  new  Airworthiacss  Directive 
(AD),  applicable  to  Piper  Aircraft 
Corporation  PA-60  Series  aiipkaes 
which  would  require  a  one-time  removal 
and  inspection  c^  the  exhanat  system  for 
each  engine,  and  replacement  of  failed 
parts.  RetaataUatiaB  of  the  exhaust 
system  requires  apeod  atteaCion  to  the 
al^nwent.  instaUatiao  seqacDces  and 
uae  of  8  Ugh  tenqpcrataic  hibricant  This 
actioB  i»  prompted  bgr  occurrences  of 
cracked  or  faiked  companents  whsch 
have  caused  substantial  damage  and  aa 
accident  The  inspection  and 
reinstaUatian  will  remove  damaged 
parts  and  will  result  in  a  properly 
ahgned  system  inatailatiai. 
HATE:  Comments  must  be  received  on  or 
before  famiary  30, 1987. 

aoohesses:  Piper  Service  Bulletin  No. 
818.  dated  February  25. 1986.  applicable 
to  this  AD  may  be  obtained  from  Piper 
Aircraft  Corporation,  2928  Piper  Drive. 
Vero  Beach,  Florida  32980;  or  the  Rides 
Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  duplicate 
to  Federal  Aviatian  Administration. 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
86-CE-70-AD.  Room  1558.  601  East  12d» 
Street  Kansas  Gty,  Missouri  MIOB. 
Comments  may  be  inspected  at  this 
location  beween  8  a.m.  and  4  p.m., 
Monday  tfarou^  Friday,  hoGx^ys 
excepted. 

FOR  PUMTHEH  MFOBHATIOM  CONTACT: 

Mr.  Bob  Goodall.  FAA.  ACE-14aA. 
AtlanU  Aircraft  Certification  Office, 
Suite  201. 1669  Phoenix  Parkway. 
Atlanta,  Georgia  30348;  Telq>hane  (404) 
763-7435. 

SUPPI.EMENTART  I 


Commaata  lavitorf 

biterested  persons  are  invfled  to 
participate  in  the  making  of  the 
proposed  role  by  sobmiCtB^  aoch 
written  data,  views  or  argoments  as 
liiey  may  desire.  ComnHuiications 
should  identify  the  regvlatory  docket  or 
notica  number  and  be  subaritted  in 
duplicate  to  the  address  specified 
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above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  conunents  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  86-CE-  70- 
AD.  Room  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106. 

Discussion 

There  have  been  six  (6)  reports  of 
Piper  PA-60  Series  airplane  exhaust 
system  failures  which  have  resulted  in 
substantial  airplane  damage  and  at  least 
one  failure  resulted  in  an  accident.  The 
failure  often  is  a  broken  flange  at  the 
turbocharger  allowing  the  tailpipe  to  fall 
away;  consequently,  hot  exhaust  gas 
impinges  on  controls  and  structures.  In 
certain  reports  the  engine  controls 
seized  as  a  result  of  the  hot  exhaust 
gases.  Others  report  substantial  airplane 
wing  structure  damages.  The  FAA 
evaluation  indicates  that  the  exhaust 
system  should  be  installed  in  a  specified 
sequence  using  a  high  temperature 
lubricant  to  prevent  misalignment  and 
the  introduction  of  high  stress  into  the 
system.  Piper  Aircraft  Corporation  has 
issued  Service  Bulletin  818  dated 
February  25. 1988.  to  describe  removal, 
inspection,  and  reinstallation  of  the 
exhaust  system  on  these  airplanes. 
Since  the  condition  described  is  likely  to 
exist  or  develop  in  other  Piper  Model 
PA-60  Series  airplanes  of  the  same 
design,  the  proposed  AD  would  require 
a  one-time  removal  and  inspection  for 
cracks  or  deformed  parts,  the 
replacement  of  failed  parts  and  proper 
reinstallation  of  the  exhaust  system  on 
Piper  Aircraft  Corporation  Model  PA-60 
Series  airplanes. 

The  FAA  has  determined  there  are 
approximately  890  airplanes  affected  by 
the  proposed  AD.  The  cost  of  inspecting 
these  airplanes  as  required  by  the 
propo8e4l  AD  is  estimated  to  be  $1,000 


per  airplane.  The  total  cost  is  estimated 
to  be  $890,000  to  the  private  sector. 

The  cost  of  compliance  with  the 
proposed  AD  is  so  small  that  the 
expense  of  compliance  will  not  be  a 
significant  flnancial  impact  on  any  small 
entities  operating  these  airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979),  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  public  docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "AOORESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aviation  Safety. 
Aircraft,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Part 
39  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 
Piper  Aircraft  Corporation  (Ted  Smith 

Aerostar):  Applies  to  the  following 
models  and  serial  numbers  of  airplanes 
certificated  in  any  category: 


MtxM 

Scfitl  Not.  Aftactod 

PA-«O-60O  (Aaro8t« 

80-0001-003      through      60-0933- 

800) 

8161262 

PA-flO-601  (AwiMtar 

61-0001-0004     through     61-0660- 

601). 

8162157 

PA-eO-601P 

61P-0157-O01    through    61P-Oe60- 

(Aarostar  60 IP). 

816345S. 

PA-eOO-802P 

62P-O75O-8165001  and  62P-0861- 

(AvoMveOZP) 

8165002       through       62P-0932- 

8166055  and  60-8265001  through 

60-8365021 

PA-6O-700P 

60-8423001  through  60-8423025 

(AaroMw  700P). 

Compliance:  Required  within  the  next  50 
hours  time  in  •ervice  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  failed  exhaust  system 
components,  accomplish  the  following  on 
each  engine: 

(a)  For  affected  Model  PA-60-600 
airplanes,  remove  the  exhaust  system 
components  by  accomplishing  the  following 
steps: 

(1)  Remove  engine  cowling. 

(2)  Remove  exhaust  stack  support  clamp 
from  stack. 


(3)  Disconnect  all  stack  flanges  and  remove 
complete  exhaust  stack  assembly  from  each 
side. 

(b)  For  affected  Model  PA-eO-601.  -eOlP.  - 
602P,  and  -7(X)P  airplanes,  remove  the 
exhaust  system  components  by 
accomplishing  the  following  steps: 

(1)  Remove  engine  cowling. 

(2)  Loosen  clamp  on  turt>ocharger  exhaust 
port  and  slide  rear  section  of  exhaust  stack 
aft  and  out. 

(3)  Disconnect  waste  gate  control  linkage 
and  remove  clamp  attaching  turbocharger 
waste  gate. 

(4)  Slide  waste  gate  section  aft  and  out. 

(5)  Loosen  balance  tube  end  and  center 
clamps,  and  compress  balance  tube. 

(6)  Disconnect  all  stack  flanges  and  remove 
forward  section  of  exhaust  stack  from  each 
side. 

(c)  For  all  affected  airplanes,  visually 
inspect  all  exhaust  system  <:»>mponents  by 
accomplishing  the  following: 

(1)  Clean  and  inspect  all  welds  for  cracks 
and  pin  holes,  using  a  dye  penetrant 
procedure. 

(2)  Inspect  clamps,  clamp  bolts,  and 
supports  for  condition  and  security  of 
attachment. 

(3)  Inspect  shp  joints  for  signs  of  leaks 
and/or  binding. 

(4)  Inspect  stack  flange  mating  surfaces  for 
cracks  or  bums. 

(5)  Inspect  turbocharger  mounting  flange  on 
waste  gate  for  cracks  or  bums. 

(6)  Rotate  waste  gate  control  lever  to  insure 
proper  operation. 

(7)  Inspect  gaskets  for  signs  of  leaks. 
Discard  gaskets  at  each  disassembly. 

(d)  For  all  affected  airplanes,  inspect  using 
dye  penetrant  procedures,  the  turbocharger 
attachment  flange  on  aft  section  exhaust  pipe 
for  cracks,  especially  in  the  welds. 

(e)  Prior  to  further  flight,  replace  all 
unserviceable  parts  including  all  used 
gaskets. 

(f)  For  affected  Model  PA-60-600  airplanes, 
install  the  exhaust  system  by  accomplishing 
the  following  steps: 

(1)  Prior  to  reassembly,  clean  all  slip  joints 
and  apply  Fel-Pro  antiseize  lubricant  (type 
C5-A).  Piper  Part  Number  912-012  to  exhaust 
pipes  at  slip  joints. 

(2)  Slide  forward  and  aft  sections  together. 
Replace  parts  that  do  not  assemble  freely 
without  binding. 

(3)  Place  new  flange  gaskets  into  position 
and  place  exhaust  system  onto  cylinder  studs 
at  exhaust  ports.  Install  flange  nuts  loosely. 

(4)  Partially  tighten  all  nuts.  Never  fully 
tighten  any  part  of  the  exhaust  system  t>efore 
proceeding  to  another  part  on  the  same  side 
of  the  engine. 

(5)  Inspect  slip  joint  after  stacks  are 
installed  to  assure  proper  alignment  and 
freedom  from  binding  when  flange  nuts  are 
tightened. 

(6)  Tighten  each  part  on  one  side  of  the 
engine  uniformly  until  a  torque  of  205-215 
inch  pounds  has  been  applied. 

(7)  Install  exhaust  stack  support  clamp 
onto  stack,  and  adjust  support  rod  end  so  that 
clamp  can  be  moved  along  stack  by  hand. 
Distance  between  stack  and  tunnel  surface 
should  be  .50  inch  minimum  to  1.60  inch 
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maximum  on  left  stack;  .75  inch  minimum  to 
1.80  inch  maximum  on  right  stack.  Replace 
parts  which  do  not  fall  within  this  range. 

(8)  Start  and  mn  engine  in  accordance  with 
the  appropriate  flight  manual,  shut  down 
engine  and  check  for  leaks  and  correct  as 
required. 

(9)  Install  cowling. 

(g)  For  a  Reeled  Model  PA-60-eoi.  -flOlP, 
602P,  and  -700P  airplanes,  install  the  exhaust 
system  by  accomplishing  the  following: 

(1)  Prior  to  reassembly,  clean  all  slip  joints 
and  apply  Fel-Pro  antiseize  lubricant  (type 
C5-AJ.  Piper  Part  Number  912-012.  Xi  exhaust 
pipes  and  waste  gates  at  all  slip  joints. 

(2)  Slide  first  and  second  sections  of 
exhaust  stack  together.  Replace  parts  that  do 
not  assemble  freely  without  binding. 

(3)  Position  stack  flanges  and  new  gaskets 
onto  exhaust  ports.  Install  flange  nuts 
loosely. 

(4)  Install  V-clamp  onto  turbocharger  waste 
gate  flange  with  opening  aft. 

(5)  Position  new  gasket  on  waste  gate 
turbocharger  exhaust  port.  Spread  V-clamp 
on  turbocharger  waste  gate  flange  and  install 
waste  gate  onto  exhaust  pipe  and 
turt>ocharger.  Install  clamp  nut  loosely. 

(6)  Install  V-clamp  and  new  gasket  on 
turbocharger  exhaust  port.  Spread  V-clamp 
and  install  aft  section  of  exhaust  stack  onto 
turbocharger  and  waste  gate.  Install  clamp 
nut  loosely. 

(7)  Install  balance  tube,  insuring  that  ends 
extend  into  clamps  beyond  slits  in  tube  ends, 
and  install  end  clamp  bolts  loosely. 

(8)  Starting  at  the  front  of  the  engine  and 
working  aft.  partially  tighten  all  nuts.  Never 
fully  tighten  any  part  of  the  exhaust  system 
before  proceeding  to  another  part  on  the 
same  side  of  the  engine. 

(9)  Reinspect  all  joints  after  parts  are 
installed  to  assure  proper  alignment  and 
freedom  from  binding  when  nuts  are  fully 
tightened. 

(10)  Tighten  each  part  on  one  side  of  the 
engine  uniformly  starting  at  front  of  engine 
and  working  aft.  Torque  flange  nuts  to  205- 
215  inch  pounds  and  V-clamp  nuts  to  45-50 
inch  pounds. 

(11)  After  completing  both  sides  of  engine, 
tighten  balance  tube  clamps. 

(12)  Reconnect  and  adjust  waste  gate 
control  linkage  per  Aircraft  Maintenance 
Manual. 

(13)  Start  and  warm  engine  in  accordance 
with  appropriate  flight  manual,  shut  down 
engine,  check  for  evidence  of  leaks  and 
correct  as  necessary.  Retorque  V-clamps  to 
45-50  inch  poiuids. 

(14)  Install  cowling. 

(h)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
'  may  l>e  accomplished. 

(i)  An  equivalent  means  of  compliance  with 
this  AD  may  be  used  if  approved  by 
Manager.  Atlanta  Aircraft  Certification 
Office.  1075  Inner  Loop  Road.  College  Park. 
Georgia  30337. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  Piper 
Aircraft  Corporation.  2926  Piper  Drive. 
Vero  Beach.  Florida  32960;  or  FAA, 
Office  of  the  Regional  Counsel.  Room 


1558.  601  East  12th  Street.  Kansas  City. 
Missouri  64106. 

Note. — Piper  Aircraft  Corporation  Service 
Bulletin  No.  818,  dated  February  25, 1986. 
pertains  to  the  subject  addressed  by  this  AD. 

Issued  in  Kansas  City.  Missouri,  on 
December  16, 1986. 

Edwin  S.  Hanis, 

Director,  Central  Region. 

(FR  Doc.  86-29229  Filed  12-30-86;  8:45amJ 

BIUJNO  COW  4S10-1S-II 

14  CFR  Part  71 

[Airspace  Docket  No.  86-AQL-341 

Proposed  Establishment  of  Transition 
Area— Mobridge,  SO 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  the  Mobridge.  South  Dakota, 
transition  area  to  accommodate  a  new 
NDB  Runway  12  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Mobridge 
Municipal  Airport. 

The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instnmient 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

DATE:  Comments  must  be  received  on  or 
before  January  28. 1987. 
ADDftcss:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Regional 
Counsel.  AGL-7.  Attii:  Rules  Docket  No. 
86-AGL-34.  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  60(n8. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division.  Airspace 
Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT 

Edward  R.  Heaps.  Air  Traffic  Division. 
Airspace  Branch.  AGL-52a  Federal 
Aviation  Administi-ation.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION:  The 
development  of  a  new  NDB  Runway  12 
SIAP  requires  that  the  FAA  designate 
airspace  to  ensure  that  the  procedure 
will  be  contained  within  controlled 
airspace. 

The  minimum  descent  altitude  for  this 
procedure  may  be  established  below  the 
floor  of  the  700-foot  controlled  airspace. 


Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  %vith 
applicable  visual  flight  rule 
requirements. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AGL-34."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  conmients  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket. 
FAA,  Great  Lakes  Region,  Office  of 
Regional  Counsel.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  bs  filed  in  the  docket. 

Availability  of  NPP.M's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administi-ation.  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-430.  800 
Independence  Avenue.  S.W.. 
Washington.  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2.  which 
describes  the  application  procedure. 
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TheProiMMal 

The  FAA  is  considering  an 
amendment  }  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  {14  CFR 
Part  71)  to  establish  a  transition  area 
airspace  near  Mobridge.  South  Dakota. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6B  dated  |anuary  2, 1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amradment 

PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  4S  U.S.C  134S(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S-C  106(3) 
(Revised  Pub.  L.  97-449,  January  12. 19W1;  14 
CFR  11.60. 

S  71.181    [Ammided] 

2.  Section  71.181  is  amended  as 
follows: 

Mobridge.  South  Dakota  [New] 

The  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5  mile  radius 
of  Mobridge  Municipal  Airport  (Lat. 
45-33  00"  N.,  Long  100*24"  00"  VJ.f.  and  within 
3  miles  either  side  of  the  297*  bearing  trom 
the  Mobridgfe  NDB  •xtending  from  the  5  mile 
radius  to  8  miles  northwest  of  the  Mobridge 
NDB:  and.  that  airspace  extending  upward 
from  1200  feet  above  the  surface  within  9.5 
miles  southwest  of  and  4.5  miles  northeast  of 
the  297*  txaring  frtMn  the  Motuidge  NDB. 
extending  from  the  Mobridge  NDB  to  18J 
miles  Qorthwest  excluding  the  porUons  «vilhin 
V71. 


Issued  in  Des  Piaines.  Illinois,  on  December 
15, 1985. 
TmUt  W.  Btacfaam. 

Manager.  Air  Traffic  Division. 

|PR  Doc.  80-29219  Piled  12-30-88:  8:45  am] 

BlUJNa  COOC  4ttO-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  B6-AEA-6] 

Proposed  EstetHistiment  of  Transition 
Area,  Edgewood,  MD 

AQENCy.  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  ruelmaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  transition  area  at  Edgewood. 
MD.  Two  new  RNAV  Runway  1  and  19 
instrument  approach  procedures  have 
been  developed  to  the  Weide  Army  Air 
Field.  Edgewood,  MD.  The  transition 
area  is  to  provide  protected  airspace  for 
aircraft  departing/arriving  under 
Instrument  Flight  Rules  (IFR). 
DATE:  Comments  must  be  received  on  or 
before  February  6, 1987. 
ADDRESSES:  Send  conmients  on  the 
proposal  in  triplicate  to:  Glenn  A.  Bales, 
Manager,  Airspace  and  Planning 
Branch,  AEA--530,  Federal  Aviation 
Administration,  Docket  86-AEA-6, 
Fitzgerald  Federal  Building  (formerly 
Federal  Building).  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  1143a 

The  official  dockets  may  be  examined 
in  the  Office  of  Regional  Counsel, 
Federal  Aviation  Administration. 
Fitzgerald  Federal  Building  (formerly 
Federal  Building),  ]ohn  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  1143a 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  and  Planning  Branch. 
A£A-53a  Air  Traffic  Division,  Federal 
Aviation  Administration.  Fitzgerald 
Federal  Building.  I  J'.K.  International 
Airport  Jamaica.  New  York  11430; 
Telephone:  (718)  917-122a 
FOR  RMTHCR  WFORMATIOW  CONTACT: 

Glenn  A.  Bales.  Airspace  and  Planning 
Branch,  AEA-530.  Air  Traffic  Division. 
Federal  Aviation  Administration. 
Fitzgerald  Federal  Building.  JJ^JC. 
International  Airport.  Jamaica.  New 
York  11430;  Telephone:  (71S)  917-1228. 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  tbe  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AEA-6."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
speciHed  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  the  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  Mrith 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
Regional  Counsel  AEA-7.  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building  (formerly  Federal 
Building),  John  F.  ICennedy  International 
Airport,  Jamaica,  New  York  1143a 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  s  transition  area  at 
Edgewood.  MD.  Two  new  RNAV 
Runway  1  and  19  instrument  approach 
procedures  have  been  developed  to  the 
Weide  Army  Air  Field.  Edgewood.  MD. 
The  transition  area  is  to  provide 
protected  airspace  for  aircraft 
departing/arriving  under  Instrument 
Flight  Rules  (IFR).  Section  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  tai  Handbook  746a8 
dated  January  2. 198& 

The  FAA  has  determhwd  diet  this 
aiaendmant  only  involves  an 
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established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 
Aviation  safety.  Transition  area. 
The  Proposed  Amendment 
PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposed  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
ere  11.69. 

S  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Edgewood.  MD  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  5-mile  radius 
of  the  center  (lat.  39'23'00'  N,  tong.  76*18'00' 
W)  of  Weide  Army  Airfield.  Maryland,  and 
within  4.5  miles  either  side  of  a  line  drawn 
between  the  center  (tat.  39*2300'  N,  tong. 
78*18'00-  W)  of  Weide  Army  Airfield,  MD, 
and  a  point  (tat.  39*09'05'  N  tong.  76'13'43.9' 
W),  out  to  12  miles  from  the  airport  center 
and  within  4.0  miles  either  side  of  a  line 
drawn  between  the  center  (lat.  39"23'00'  N, 
tong.  76-18'00-  W)  of  Weide  Army  Airfield, 
MD,  and  a  point  (tat.  39*3515.4'  N  tong. 
76*18'02'  W),  out  to  12  miles  from  the  airport 
center,  excluding  the  airspace  in  R-4001  A  & 
B  and  the  Martin  and  Phillips  Airport 
Transition  Areas. 

Issued  in  Jamaica,  New  York,  on  December 
18. 1966. 

Edmund  Spring, 

Manager,  Air  Traffic  Division. 

CFR  Doc.  88-29370  Filed  12-30-86:  8:45  am) 

BRxma  cooc  4ti»-ts.«i 


14  CFR  Part  71 

(Airspace  Docket  No.  8S-AEA-4] 

Proposed  Alteration  of  Transition 
Area,  Ocean  City,  MD 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Withdrawal  of  Notice  of 
Proposed  Rulemaking. 


summary:  This  notice  wiUidraws  the 
Notice  of  Proposed  Rulemaking  (NPRM), 
Airspace  Docket  No.  85-AEA-4,  which 
was  published  in  the  Federal  Re^ster  on 
November  8, 1985.  That  NPRM  proposed 
to  alter  the  transition  area  at  Ocean 
City,  MD.  This  action  was  based  on  a 
proposed  LDA  Runway  14  instrument 
approach  procedure  to  the  Ocean  City 
Municipal,  MD,  Airport.  The  transition 
area  was  to  provide  protected  airspace 
for  aircraft  departing/arriving  under 
Instrument  Flight  Rules  (IFR). 

EFFECTIVE  DATE:  December  31. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  A.  Gales,  manager,  Airspace 
Planning  Branch,  AEA-530,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Fitzgerald  Federal 
Building,  J.F.K.  International  Airport, 
Jamaica,  New  York  11430;  Telephone: 
(718)  917-1228. 


The  Proposed  Rule 

On  November  8, 1985.  a  Notice  of 
Proposed  Rulemaking  was  published  in 
the  Federal  Register  to  alter  the 
transition  area  at  Ocean  City.  MD.  The 
proposed  transition  area  was  to  provide 
protected  airspace  for  aircraft 
departing/arriving  under  Instrument 
Flight  Rules  (IFR).  (50  FR  46448). 

Summary  of  Conunents 

Interested  parties  were  invited  to 
participate  in  this  proposed  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Conclusions 

The  FAA  has  received  notice  that  the 
proposed  LDA  Runway  14  instrument 
approach  procedure  has  been  canceled. 
Concurrently,  a  new  centerline  runway 
14  instrument  approach  procedure  has 
been  submitted  for  approval.  If 
additional  airspace  for  air  traffic  control 
Is  required  for  this  approach  procedure, 
it  will  be  the  subject  of  a  separate 
Notice  of  Proposed  Rulemaking  (NPRM) 
at  a  later  date. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 


The  Withdrawal 

PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  The  Notice  of  Proposed 
Rulemaking,  Airspace  Docket  No.  85- 
AEA-4  as  published  in  the  Federal 
Register  on  November  8, 1985,  (50  FR 
46448).  is  hereby  withdrawn. 

Authority:  49  U.S.C  1348(a)  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  t  97-449,  January  12, 1983);  14 
CFR  11.89. 

Issued  in  Jamaica.  New  York,  on  December 
18.1966. 

Edmund  Spring, 

Manager,  A  ir  Traffic  Division. 

ire  Doc.  86-29371  Filed  12-30-86;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  88-ASO-28I 

Proposed  Designation  of  Transition 
Area,  Walnut  Cove,  NC  « 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
designate  the  Walnut  Cove,  North 
Carolina,  transition  area  to 
accommodate  Instrument  Flight  Rules 
(IFR)  operations  at  Meadow  Brook  Field 
Airport  This  action  will  lower  the  base 
of  controlled  airspace  from  1200  to  700 
feet  above  the  surface  in  the  vicinity  of 
the  airport.  An  instrument  approach 
procedure  based  on  the  existing 
Greensboro,  North  Carolina,  Very  High 
Frequency  Omnidirectional  Radio 
Range/TACAN  (VORTAC),  is  being 
developed  to  serve  the  airport  and  the 
controlled  airspace  is  required  for 
protection  of  IFR  aeronautical  activities. 

DATE:  Comments  must  be  received  on  or 
before  February  15, 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  ASO-530, 
Manager,  Airspace  and  Procedures 
Branch.  Docket  No.  86-ASO-28,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive, 
East  Point,  Georgia  30344,  telephone: 
(404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  T.  Niklasson,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta. 
Georgia  30320;  telephone:  (404)  763-7646. 
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SUPPLEMENTARY  INFORMATIOH: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciHcally  invited  on  the  overall 
regulatory,  economic,  environmental. 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
conunents  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  Na  86-ASO-2a"  TTie 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  TTie  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel.  Room  652.  3400 
Norman  Berry  Drive.  East  Point  Georgia 
30344,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  Bled  in  the 
docket. 

Availability  of  NmM'a 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM] 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASQ- 
530),  Air  Traffic  Divisioa  P.O.  Box 
20636,  Atlanta.  Georgia  3032a 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  that  will  designate  the  Walnut 
Cove.  North  Carolina,  transition  area. 
This  action  will  provide  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  to  the 


Meadow  Brook  Field  Airport.  If  the 
designation  of  the  proposed  transition 
area  is  found  acceptable,  the  operating 
status  of  the  airport  will  be  changed 
from  VFR  to  IFR.  Section  n.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  FAA  Handbook 
7400.63  dated  January  2, 1966. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034: 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  taffic  procedures 
and  air  naviation,  it  is  certified  that  this 
rule,  when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 
The  Proposed  Amendment 

PART  71-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
Executive  Order  10664;  49  U.S.C.  106(j) 
(Revised  Pub.  L.  97-449,  ]anuary  12. 1983);  14 
CFR  11.68. 

971.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Wabul  Cove.  NC  (New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5  mile 
radius  of  Meadow  Brook  Field  Airport  (laL 
38*18'05'  N.,  long.  80'08'55"  W);  excluding 
the  portion  that  coincides  with  the 
Greensboro,  NC,  transition  area. 

Usued  in  East  Point,  Georgia,  on  December 
1&198& 

WMtm  D.  Wood. 

Acting  Manager.  Air  Traffic  Division, 

SouUiem  Region. 

|FR  Doc.  86-29373  Filed  12-30-86;  8:45  am] 
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14  CFR  Part  71 

(AtrspM*  Docket  No.  8e-AEA-7] 

Propoead  Establlahmenl  of  TrarxHton 
Area.  Petersburg,  WV 

aqency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  transition  area  at  Petersburg. 
WV.  A  new  VOR/DME-A  instrument 
approach  procedures  has  been 
developed  to  the  Grant  County, 
Petersburg,  WV  Airport.  The  transition 
area  is  to  provide  protected  airspace  for 
aircraft  departing/arriving  under 
Instrument  Flight  Rules  (IFR). 

DATES:  Conunents  must  be  received  on 
or  before  February  6. 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Glenn  A.  Bales, 
Manager,  Airspace  and  Planning 
Branch,  AEA-53a  Federal  Aviation 
Administration,  Docket  86-AE1A-7, 
Fitzgerald  Federal  Building  (formerly 
Federal  Building).  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

The  official  dockets  may  be  examined 
in  the  Office  of  Regional  Counsel. 
Federal  Aviation  Administration 
Fitzgerald  Federal  Building  (formerly 
Federal  Building),  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  and  Planning  Branch, 
AEA-530,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building,  J.FJC.  International 
Airport  Jamaica.  New  York  11430; 
Telephone:  (718)  917-1228. 

FOR  FURTHER  INFORMATION  CONTACT 
Glenn  A.  Bales.  Airspace  and  Planning 
Branch.  AEA-53G.  Air  Traffic  Division, 
Federal  Aviation  Administration 
Fitzgerald  Federal  Building,  J.F.K. 
International  Airport,  Jamaica,  New 
York  11430;  Telephone:  (718)  917-122& 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
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Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self -ad  dressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-AEA-7."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  the  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  the  request  to  the  Office 
of  Regional  Counsel,  AEA-7,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building  (formerly  Federal 
Building).  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2  which  describes  the  application 
,  procedure. 

The  Proposal  ^ 

The  FAA  is  considering  an 
amendment  to  i  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  estabUsh  a  transition  area  at 
Petersburg,  WV.  A  new  VOR/DME-A 
instrument  approach  procedure  has 
been  developed  to  the  Grant  County. 
Petersburg,  WV  Airport.  The  transition 
area  is  to  provide  protected  airspace  for 
aircraft  departing/arriving  imder 
Instrument  Flight  Rules  (IFR).  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7460.6  dated  January  2, 1986. 

The  FAA  has  determined  that  this 
amendment  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28. 1979);  and  (3J  does  not 


warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  SiR>iects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

The  Proposed  Amendment 


PART  71-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autlnrity:  49  U.S.C.  1348(a),  1354(a).  ISlft 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§  71.1t1  (Amended) 

2.  Section  71.181  is  amended  as 
follows: 

Petersburg.  WV  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  on  5Hnile  radius 
of  the  center  (Lat.  38*59'35"  N,  l,ong.  78"08'34" 
W)  of  Grant  County  Airport.  Petersburg.  WV 
and  within  4  miles  each  side  of  the  214  radial 
of  the  Kessel  WV  VORTAC  (Lat.  39*13^"  N, 
Long.  78*59'23"  W)  extending  from  the 
VORTAC  to  15.8  NM  of  the  VORTAC. 

Issued  in  Jamaica.  New  York,  on  December 
18, 1988. 

Edmond  Spring, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  88-29372  Piled  12-30-88;  &45  am] 
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14  CFR  Part  73 

(Airspace  Docket  No.  SS-AWP-27) 

Proposed  Alteration  of  Restricted 
Areas  and  Associated  Mmtary 
Operation  Areas,  NV 

AOENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to  alter 
the  descriptions  of  Restricted  Areas  R- 
4803S,  R-4804.  R-48ia  R-4812.  R-4816N 
and  R-4816S  located  in  the  state  of 
Nevada.  After  reviewing  the  subject 
restricted  areas,  the  FAA  and  the  U.S. 
Navy  have  determined  that  the 
alteration  of  these  areas  will  enable  the 
using  agency.  U.S.  Navy,  to  release 


previously  restricted  airspace  for  public 
use.  In  conjunction  with  these  actions, 
several  ancillary  nonrulemaking  actions 
would  be  taken  to  remove  Military 
Operations  Area  (MOA)  designated 
from  other  airspace. 

DATE:  Comments  must  be  received  on  or 
before  February  18, 1987. 

Ai>ORESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA. 
Western-Pacific  Region,  Attention: 
Manager.  Air  Traffic  Division.  Docket 
No.  86-AWP-27.  Federal  Aviation 
Administration,  P.O.  Box.  92007, 
Worldway  Postal  Center,  Los  Angeles. 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  ajn.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Coimsel.  Room  916.  800  Independence 
Avenue.  SW..  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  B.  Oltmanns.  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  telephone;  (202) 
267-9245. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  ivritten  data,  views, 
or  ai*guments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AWP-27."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
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the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  to 
alter  the  descriptions  of  Restricted 
Areas  R-4803S.  R-4804.  R^WIO,  R-4812. 
R^aiBN  and  R^816S  located  in  the 
state  of  Nevada.  After  reviewing  the 
subject  restricted  areas,  the  FAA  and 
the  U.S.  Navy  have  determined  that  the 
alteration  of  these  areas  will  enable  the 
using  agency,  U.S.  Navy,  to  release 
previously  restricted  airspace  and  return 
it  to  public  use.  The  designated  altitudes 
of  R^1803S  would  be  editorially  changed 
to  reflect  the  correct  usage  of  the 
affected  airspace.  The  designated 
altitudes  and  time  of  designation  of  R- 
4804  would  be  changed  to  provide 
additional  access  to  that  airspace  by  the 
flying  public.  The  designated  altitudes  of 
R-4810  would  be  editorially  changed  to 
reflect  the  correct  usage  of  the  affected 
airspace.  The  designated  altitudes  and 
time  of  designation  of  R-4812  would  be 
changed  to  provide  additional  access  to 
the  airspace  by  the  public.  The  time  of 
designation  of  R-4816N  would  be 
amended  to  reflect  more  accurately 
when  the  restricted  area  is  being  used 
for  military  operations.  The  boundaries 
and  time  of  designation  of  R-4816S 
would  also  be  amended  to  provide 
additional  airspace  for  public  use. 

It  should  be  noted  that  alterations  to 
Restricted  Areas  R^804,  R-4812.  and  R- 
4816S  are  being  proposed  to  permit  the 
establishment  of  VFR  corridors  through 
the  area  for  the  use  of  the  flying  public 
in  order  to  provide  greater  access 
through  the  affected  airspace.  Section 


73.48  of  Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  {anuary  2, 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  a^ect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Proposed  Ancillary  Nonrulemaking 
Actions 

Several  nonrulemaking  airspace 
actions  involving  Military  Operation 
Areas  (MOA)  are  under  consideration  in 
conjunction  with  the  proposed 
amendments  to  restricted  airspace 
discussed  above.  MOA's  are  not 
regulatory  airspace  and,  therefore,  do 
not  require  public  notice  and  comment 
before  they  are  adopted  and  indicated 
on  aeronautical  charts.  However, 
changes  to  MOA's  associates  with  the 
proposed  restricted  area  amendments 
are  included  in  this  preamble  to  provide 
additional  information  on  the  proposed 
amendments. 

This  proposal  is  intended  to  permit 
optimum  use  of  the  airspace  by  all  users. 
A  MOA  is  a  nonregulatory  designation 
of  airspace  of  defined  dimensions 
established  outside  positive  control  area 
to  separate/segregate  certain 
nonhazardous  military  activities  from 
IFR  traffic  and  to  identify  for  VFR  traffic 
where  these  activities  are  conducted. 

In  consideration  of  both  civilian  and 
military  flying  activities,  the  FAA  and 
U.S.  Navy  have  proposed  amendments 
to  the  Austin  1,  Austin  2,  Ranch,  Gabbs 
North,  and  the  Gabbs  South  MOA's.  In 
addition,  the  Gabbs  Central  MOA  would 
be  established  as  part  of  this  action. 
VFR  corridors  would  be  established 
along  these  areas  to  provide  civil  air 
traffic  access  through  the  Fallon  NAS 
restricted  areas  without  entering  MOA 
airspace.  These  corridors  are  expected 
to  absorb  and  distribute  a  substantial 
amount  of  VFR  traffic  through  the  Fallon 
area  while  posing  minimal  impact  on  the 
military  special  use  airspace. 


The  following  changes  to  MOA's 
would  be  adopted  if  the  proposed 
amendments  to  the  Fallon  restricted 
areas  are  adopted: 

Austin  1  MOA,  NV  [Amendfld) 

By  removing  the  words  "(3)  That  airspace  2 
NM  either  side  of  Highway  50  below  2,000 
feet  AGL."  and  by  substituting  the  words 
"That  airspace  2  NM  either  side  of  State 
Route  722  to  the  town  of  Austin,  then  2  NM 
either  side  of  U.S.  Highway  50  to  the  eastern 
boundary  of  the  Austin  1  MOA  l>etween  2,000 
feet  ACL  and  10.500  feet  MSL" 

Austin  2  MOA,  NV  (Amended) 

By  removing  the  words  "that  airspace  2 
NM  either  side  of  Highway  50  below  2.000 
feet  AGL"  and  by  substituting  the  words 
"that  airspace  2  NM  either  side  of  U.S. 
Highway  50  between  2.000  feet  AGL  and 
10.500  feet  MSL" 

Ranch  MOA.  NV  (Amended] 

By  removing  the  present  times  of  use  and 
by  substituting  the  following: 

Times  of  use.  0715-2330  daily;  other  times 
by  NOT  AM. 

Gabbs  North  MOA,  NV  (Amended) 

By  removing  the  present  boundaries  and 
times  of  use  and  by  substituting  the 
following: 

Boundaries.  Beginning  at  lal.  39*0e'05'  N., 
long.  118'33'34'  W.;  to  lat.  39*10'00'  N.,  long. 
117*23  00'  W.;  to  lat.  3fl'55'00'  N.,  long. 
117*26'00'  W.;  to  lat.  40'06'00'  N.,  long. 
117*48'00'  W.;  to  lat.  40*06'00'  N.,  long. 
IIS'ISOO'  W.;  to  lat.  39*5700'  N..  long.        / 
118*3800'  W.;  to  lat.  39'45'53'  N.,  long. 
118*3752'  W.:  to  lat.  39*25'00'  N.,  long. 
118*25'30'  W.;  to  lat.  39*17'00'  N.,  long. 
118*21  00'  W.;  to  the  point  of  beginning: 
excluding  R-4802.  R-4804.  R-4810,  R-4812.  R- 
4813.  R-4816N,  R-4816S.  and  those  portions  of 
the  Fallon  and  Stillwater  National  Wildlife 
Refuge  areas  below  3,000  feet  AGL  Also, 
excluding  that  airspace  from  the  western 
boundary  of  Gabbs  North  MOA  to  lat. 
39*17'20'  N.,  long.  118*07'30'  W.;  within  1  NM 
north  of  U.S.  Highway  50  between  2,000  feet 
AGL  and  8,500  feet  MSL  to  lat.  39*18'00'  N., 
long.  117*55'00'  W.;  within  1  NM  north  of  U.S. 
Highway  50  and  2  NM  south  of  U.S.  Highway 
50  and  State  Road  722  between  2.000  feet 
AGL  and  10,500  feet  MSL  to  the  eastern 
boundary  of  the  Gabbs  North  MOA  2  NM 
either  side  of  State  Road  722  between  2,000 
feet  AGL  and  10.500  feet  MSL 

Times  of  use.  0715-2330  daily;  other  times 
by  NOTAM. 

Gabbs  South  MOA,  NV  (Amended) 

By  removing  the  present  boundaries  and 
times  of  use  and  substituting  the  following: 

Boundaries.  Beginning  at  lat.  38*43'00'  N., 
long.  118*11'30'  W.;  to  lat.  38*40'00'  N.,  long. 
118"05'10'  W.;  to  lat.  38*4000'  N.,  long. 
118*00'00'  W.:  to  lat.  38*5600'  N.,  long. 
117*2300'  W.:  to  lat.  39*1000'  N..  long. 
117*2300'  W.;  to  lat.  38*4300'  N.,  long. 
118*02'00'  W.;  to  the  point  of  beginning; 
excluding  that  airspace  encompassed  by  a  3 
NM  radius  centered  on  the  town  of  Gabbs. 
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NV.  located  at  lat  38*5212'  N,  long. 
117*55'30'  W.;  below  2.000  feet  AGL 

PART  7»-(  AMENDED] 

Times  of  use.  0715-2330  daily;  other  times 
by  NOTAM. 

GaMM  CMtral  MOA.  NV  (Naw) 

Boundaries,  Beginning  at  lat.  39"06'06"  N., 
long.  Iir33'34"  W^  to  lat  38*S8txr  N.,  long. 
Iir4r50"  W.;  to  lat.  38*43T»"  N.  long. 
118*1130-  W.;  to  lat  38*4300'  N..  ions. 
11«*Q200"  W4  to  Ut.  3e*10W  N,  long. 
Iir23'a0"  W.;  to  Ike  point  of  beginning 
excluding  that  airspace  encompassed  by  a  3 
NM  radius  centered  on  the  town  of  Gabbs. 
NV,  located  at  lat.  STsriZ"  N.,  long. 
ursydff-  W.:  below  2.000  feet  AGL 

Ahitadea.  100  feet  ACL  op  to  but  not 
inclading  PL  180. 

Times  of  mm.  0715-2330  daily;  other  times 
by  NOTAM. 

Controlling  agency.  FAA.  Oakland  ARTCC. 

Using  agency.  U.S.  Navy.  Fallon  NAS.  NV. 

MOA  designations  are  not  published  in  the 
Fedanl  RagtBlv  bat  are  included  tn  FAA 
Handbook  7400.aa 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Hm  Proposed  Amendment 

PART  73— {AMENDED] 

Accofdingly.  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
73  of  the  Federal  Aviation  Regulatitms 
(14  CFR  Part  73)  as  follows: 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AHtiiaiity.  48  U.S.C  134a(a).  1354(a).  ISia 
1522:  Executive  Order  10854;  49  U5.C.  108(gJ 
(Revised  Pub.  L  97-448.  January  12. 1983);  14 
CFR  11.69. 

S7a.4«    lAmMdad) 

2.  Section  73.48  is  amended  as  follows: 

R-4a03S  FaQoa.  NV  (Amwded] 

By  removing  tiie  present  designated 
altitudes  and  by  sutMlitutii^  kite  foliowiag: 
Designated  altitudes.  Surface  to  FL  isa 


M-tmt  T%vin  Pnaks.  NV  (Ammdwll 

By  removing  the  present  designated 
altitudes  and  bmes  of  designation  and  by 
substituting  the  following: 

Desigflated  altitude*.  Surface  to  but  not 
including  FL  180  excluding  that  portion  from 
2.000  feet  AGL  up  to  8.500  feet  MSL  which 
lies  north  of  and  1  NM  from  U.S.  Hi^iway  50, 
betwean  the  intersection  of  U,S.  Highway  50 
with  long.  11»*25'30"  W,  and  long.  118*07-30" 
W. 

Time  of  designation.  0715-2330  local  time, 
daily. 

K-4BM  Oaaart  Mounlaiaa,  NV  f  Amewlad] 

By  reasoving  ll*e  present  deaignated 

altitudes  and  by  substituting  the  following: 

Designated  altitudes.  Surface  to  and 
including  17,000  feet  MSL 


R-4812  Sand  Sprias*,  NV  (Aaradad) 

By  removing  the  present  designated 
altitudea  and  time  of  designation  and  by 
substituting  the  following: 

Designated  altitudes.  Surface  to  but  not 
including  FL  180  excluding  that  portion  from 
2.000  feet  AGL  up  to  8,500  feet  MSL  which 
lies  north  of  and  1  NM  from  U.S.  Highway  5ft 
t)etween  the  intersection  of  U.S.  Highway  50 
with  long.  118'25'30"  W..  and  lom.  lir(J7"30" 
W. 

Time  of  designation.  0715-2330  local  time, 
daily. 

R-«im  Duda  Valley.  NV  |AiiMaded| 

By  removing  the  present  designated 
altitudes  and  by  substituting  the  following: 

Time  of  designation.  0715-2330  local  time, 
daily. 

R-MISN  Dfxia  Valley.  NV  (AnwfNiedl 

By  removing  the  present  boudaries  and 
time  of  designation  and  by  substituting  the 
following: 

Boundaries.  Beginning  at  lat.  39*17'00"  N, 
long.  118*21100"  W.;  to  laL  39*30TM"  N..  long. 
118*15*30"  W.;  to  lat  39-34'00"  N.,  long. 
118*12'30"  W.;  to  lat  3W^TXr-  N.  long. 
118T9'30"  W.;  thence  via  a  line  1  NM  north  of 
U.S.  Highway  5ft  to  the  point  of  beginning. 

Time  of  designation.  0715-2330  local  time, 
daily. 

Issued  in  Washington,  DC,  on  December  23, 
1986. 

Harold  H.  Downey, 

Acting  Manager,  Airspace-Rules  and 

Aeawnautical  Information  Division. 

(FR  Doc  86-29369  Filed  12-30-86;  8:45  am] 
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14  CFR  Part  73 

[Airspace  Docket  No.  B6-AWP-28] 

Proposed  Alteration  of  Restricted 
Area  R-4813  Carson  Stnk,  HV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  description  of  Restricted  Area  R- 
4813  located  near  Carson  Sink.  NV. 
After  reviewing  their  overall  training 
and  operational  requirements,  the 
Department  of  the  Navy  has  ivquested 
changes  in  Restricted  Area  R-4ei3  to 
accommodate  planned  flight  activities. 
This  action  will  provide  the  Navy 
additional  airspace  to  condoct  its 
training  and  (^)erational  requirements. 

DATE:  Comments  must  be  received  on  or 
before  February  18, 1987. 

AOnRfttfr  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA. 
Western-Pacific  Region.  Attention: 
Manager.  Air  Traffic  Division.  Docket 
No.  86-AWP-2a.  Federal  Aviation 
Adrainistrattoa  P-O.  Box  92007. 


Worldway  Postal  Center.  Los  Angeles. 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  6:30  aon.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel  Room  916.  800  Independence 
Avenue.  SW.,  Washington.  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  B.  Oltmanns,  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administraboa  800 
Independence  Avenue,  SW., 
Washington.  DC  20591:  telephone:  (202) 
287-9245. 

SUPnXMENTARY  wifonmatkm: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
devel(^ing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AWP-28."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contatried  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  pubUc  contact  with 
FAA  personnel  concerned  with  this 
ndeoiaking  will  be  filed  in  the  docket. 

Availabifity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemakii^  (NPRM) 
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by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue.  SW..  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM^s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  73  of  the  Federal 
AviaUon  Regulations  (14  CFR  Part  73)  to 
alter  the  description  of  Restricted  Area 
R-4813  located  near  Carson  Sink,  NV. 
The  Department  of  Navy  has  requested 
changes  in  R-4813  to  accommodate 
planned  mihtary  flight  activities,  and 
this  action  will  provide  the  additional 
airspace  needed  to  fulfill  Navy 
requirements.  Additional  related 
airspace  actions  are  being  proposed 
concurrently  in  Airspace  Docket  No.  86- 
AWP-27.  These  associated  airspace 
actions  will  return  previously  restricted 
area  airspace  for  pubHc  use.  Section 
73.48  of  Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2. 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
73  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  73)  as  follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a).  1354(a).  1510. 
1522:  Executive  Order  10854:  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

973.4S    [AmwKted] 

2.  Section  73.48  is  amended  as  follows: 

R-4813  Carson  Sink.  NV— {Amended] 

By  removing  the  present  boundaries 
and  substituting  the  following: 

Boundaries.  Begining  at  lat.  39'51'00'  N.. 
long.  118"38  00'  W.;  to  lat.  39'55  01'  N..  long. 
118*28  49'  W.;  thence  clockwise  via  the  arc  of 
a  S-nautical-mile  radius  circle  centered  at  lat. 
39'55  08'  N..  long.  118"22  19'  W.;  to  lat. 
39  "59  21'  N..  long.  118  ■18  49'  W.;  to  lat. 
40'01  00'  N..  long.  118*15  00'  W.;  to  lat. 
4001  00'  N..  long.  11801  00'  W.;  to  lat. 
3958  00'  N.,  long.  118*01  00'  W.:  to  lat. 
39*37  50*  N..  long.  118*16  58*  W.;  thence 
clockwise  via  the  arc  of  a  15-nautical-mile 
radius  circle  centered  at  lat.  39*52  36'  N.. 
long.  118*20  27'  W.;  to  lat.  39*45  53'  N..  long. 
118*37  52'  W.;  to  the  point  of  beginning. 

Issued  in  Washington.  DC.  on  December  23. 
1986. 

Harold  H.  Downey. 
Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  86-29368  Filed  12-30-86:  8:45  am] 

MLUNQ  COOE  «10-11-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC- 15494;  ni«  No.  S7-32-66] 

Offers  of  Exchange  Involving  Opert- 
•nd  Investment  Companies  and  Unit 
Investment  Trusts 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

summary:  The  Commission  is  proposing 
a  rule  that  would  permit  a  mutual  fund 
or  its  principal  underwriter  to  make 
certain  exchange  offers  to  its  own 
shareholders  or  to  shareholders  of 
another  fund  in  the  same  family  of 
funds.  The  Commission  is  also 
proposing  a  rule  that  would  permit  a 
unit  investment  trust  or  its  sponsor  to 
make  certain  exchange  offers  to 
unitholders  of  the  same  series  or 
another  series  of  the  same  trust  or  to 
unitholders  of  another  unit  investment 
trust  having  the  same  sponsor.  By 
codifying  standards  for  a  variety  of 
exchanges,  these  proposed  rules  are 
intended  to  reduce  significantly,  if  not 
eliminate,  the  number  of  exemptive 


applications  filed  with  the  Commission 
regarding  such  transactions. 
DATE:  Comments  must  be  receive'  on  r- 
before  March  31, 1987. 
ADDRESS:  Send  comments  in  triplicate  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Comments  should  refer  to  File  No.  S7- 
32-86.  All  comments  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT 
Brian  M.  Kaplowitz.  Chief,  (202)  272- 
2048,  or  Brian  P.  Kindelan.  Attorney, 
(202)  272-2048,  Office  of  Regulatory 
Policy,  Division  of  Investment 
Management ,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission  is 
proposing  rules  lla-3  and  llc-1  under 
sections  11(a)  and  11(c).  respectively,  of 
the  Investment  Company  Act  of  1940  (15 
use.  80a-l.  et  scq.\  ("Act").  Proposed 
rule  lla-3  would  permit  a  registered 
open-end  investment  company  ("mutual 
fund")  or  its  principal  underwriter  to 
make  certain  exchange  offers  to  its  own 
shareholders  or  to  shareholders  of 
another  fund  in  the  same  family  of 
funds.  Proposed  rule  llc-1  would  permit 
a  unit  investment  trust  ("UlT')  or  its 
sponsor  to  make  certain  exchange  offers 
to  unitholders  of  the  same  series  or 
another  series  of  the  same  trust  or  to 
unitholders  of  another  UIT  having  the 
same  sponsor.  This  release,  after 
describing  the  legislative  and 
administrative  history  of  section  11, 
discusses  the  provisions  of  proposed 
rules  lla-3  and  llc-1. 

The  Commission  will  issue  a  notice  to 
each  open-end  investment  company  that 
has  received  an  order  under  section 
ll(a]  that  permits  it  to  impose  an 
administrative  fee  on  exchange 
transactions.  The  notice  will  inform  the 
company  that  the  Commission  proposes 
to  issue  an  order  amending  its 
exemptive  order  to  conform  it  to  the 
provisions  of  proposed  rule  lla-3  when 
adopted. 

Background 

Section  11  was  intended  to  prevent 
"switching",  the  practice  of  inducing 
security  holders  of  one  investment 
company  to  exchange  their  securities  for 
those  of  a  different  investment  company 
"solely  for  the  purpose  of  exacting 
additional  selling  charges". '  Finding  that 


■  H.  Rep.  2S39,  TSth  Cong.,  Sd  Sa**..  S  (1940). 

Continued 
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practice  to  be  widespread  in  the 
1930's*  Congress  provided  in  section 
11(a)  that  the  terms  of  an  offer  involving 
the  exchange  of  mutual  fund  shares  on 
any  basis  other  than  the  relative  net 
asset  values  of  the  securities  to  be 
exchanged  shold  be  approved  in 
advance  by  the  Commission  or  made 
pursuant  to  rules  adopted  by  the 
Commission.' 

Investors  in  "fixed  trusts",  now 
known  as  unit  investment  trusts,  were 
found  to  be  particularly  vulnerable  to 
switching  operations.  In  order  to  earn 
another  sales  commission,  a  UIT 
sponsor  would  often  pressure 
unitholders  into  exchanging  their  units 


During  a  1940  House  hearing  on  the  Act.  David 
Schenlier.  Chief  Counsel  of  the  Commission's  report. 
Investment  Trusts  and  Investment  Companies 
(1940)  (hereinafter  "Investment  Trust  Study"), 
descritwd  a  switching  operation  as  follows: 

A  promoter  will  organize  one  investment 
company.  He  will  tell  the  securities  of  this  company 
until  they  lose  their  sales  appeal.  He  then  organizes 
another  investment  company,  and  solicits  the 
■ecurily  holders  of  the  first  company  to  exchange 
their  shares  for  the  shares  of  the  new  company  .  .  . 
saying,  "Well,  this  new  company  I  have  set  up  it 
inOnitely  superior  to  the  original  company.  I 
reco^ized  my  mistakes  which  I  made  in  the  old 
company.  Why  don't  you  switch  from  the  first 
iXMnpany  into  the  new  company".  And  in  some 
instances  the  promoter  then  organizes  a  third 
investment  company,  and  switches  the  investor 
from  the  second  company  into  the  third  company. 
Every  time  he  twitches  the  investor,  he  takes  a  9  or 
10  percent  sales  load. 

Hearings  on  H.R.  10065  Before  a  Subcommittee  of 
the  House  Committee  on  Interstate  and  Foreign 
Commerce.  TSth  Cong..  3d  Sess..  Ill  (1940). 

•  a  Rep.  1775.  76th  Cong..  3d  Sess..  7-8  (1940): 
Hearings  on  S.  3850  Before  a  Subcommittee  of  the 
Senate  Conunittee  on  Banking  and  Currency.  76th 
Cong..  3d  Sett.,  part  Z  951-57  (1940). 

*  Section  11(a)  alto  ttatei: 

For  the  purpotet  of  this  section.  (A)  an  offer  by  a 
principal  underwriter  means  an  offer  communicated 
to  holders  of  tecuritiet  of  a  clati  or  teries  but  does 
not  include  an  offer  made  by  such  principal 
underwriter  to  an  individual  investor  in  the  course 
of  a  retail  business  conducted  by  such  principal 
underwriter,  and  (B)  the  net  astet  value  means  the 
net  asset  value  which  is  in  effect  for  the  purpose  of 
determining  the  price  at  which  the  securities,  or 
class  or  series  of  securities  involved,  are  offered  for 
tale  to  the  public  either  (1)  at  the  time  of  the  receipt 
by  the  offeror  of  the  acceptance  of  the  offer  or  (2)  at 
such  later  time  at  is  specified  in  the  offer. 

Section  11(b)  excepts  from  the  provisions  of 
aection  11  any  offer  of  exchange  made  under  a  plan 
of  reorganization  that  has  been  approved  by  at  least 
a  majority  of  the  outstanding  iharet  of  the  clatt  or 
teries  owned  by  the  offerees.  At  originally  enacted, 
section  11(b)(2)  alto  excepted  any  offer  of  exchange 
made  under  a  right  of  conversion,  at  the  option  of 
the  holder,  from  one  class  or  teriet  into  another 
clatt  or  teriet  of  tecuritiet  ittued  by  the  same 
company  upon  such  terms  as  were  specified  in  the 
charter,  certificate  of  incoropation.  articles  of 
association,  by-laws  or  trust  indenture.  That 
provition  wat  deleted  in  1970  in  order  to  tubject 
thete  exchange  offers  to  the  same  standards  that 
govern  other  exchange  offers  involving  mutual  fund 
tharet.  See  Invettment  Company  Amendmentt  Act 
of  1970.  tection  6.  84  Slat.  1417:  H.  Rep.  91-1382,  91tt 
Cong..  2d  Sett.,  22  (1970):  S.  Rep.  91-184.  91tt  Cong.. 
Itt  Sett..  21  (1968). 


for  those  of  another  of  the  sponsor's 
trusts.*  Therefore,  section  11(c)  provides 
that  any  exchange  offer  involving  UIT 
securities  must  be  approved  in  advance 
by  the  Commission  or  comply  with 
whatever  rules  or  regulations  the 
Commission  may  have  prescribed  to 
govern  such  exchanges.* 

There  are  presently  two  Commission 
rules  under  section  11.*  Rule  lla-1  [17 
CFR  270.11a-l)  defines  "exchange"  to 
include,  under  certain  circumstances, 
the  issuance  of  a  security  upon  the 
repurchase,  termination,  retirement  or 
cancellation  of  an  outstanding  security.'' 
Rule  lla-2  (17  CFR  270.11a-2]  permits 
certain  exchange  offers  by  registered 
separate  accounts.*  The  rule  defines 
who  may  make  and  receive  those 
exchange  offers,  and  permits  the 
offering  account  to  charge  an 
administrative  fee  and.  under  certain 
conditions,  a  sales  load  at  the  time  of 
the  exchange. 

Under  the  authority  granted  in 
sections  11(a)  and  6(c)  [15  U.S.C.  80a- 
6(c)].  the  Commission  has  issued 
exemptive  orders  for  exchange  offers 
since  1947.'  Applicants  have 


*  S.  Rep.  1775. 76th  Cong..  3d  Sets..  7-8  (1940): 
InvesUnent  Trust  Study.  "Fixed  and  Semifixed 
Invettment  Trusts".  181-82.  209-30  and  Appendix  Q 
(1940). 

*  Section  11(c)  states: 

The  provitiont  of  tubtection  (a)  shall  be 
applicable,  irrespective  of  the  basis  of  exchange.  (1) 
to  any  offer  of  exchange  of  any  security  of  a 
registered  open-end  company  for  a  security  of  a 
registered  unit  invettment  trust  or  registered  face- 
amount  certificate  company:  and  (2)  to  any  type  of 
offer  of  exchange  of  the  securities  of  registered  unit 
investment  trusts  or  registered  face-amount 
certificate  companies  for  the  securities  of  any  other 
investment  company. 

The  Commission  hat  decided  to  exclude  face- 
amount  certificate  companies  from  the  coverage  of 
proposed  rule  llc-1  because  only  a  few  face- 
amount  certificate  companies  still  exist  and  relief 
from  section  11(c)  can  be  handled  through 
individual  exemptive  applications. 

*  After  tection  11(b)  wat  amended  to  delete 
paragraph  (b)(2).  the  Commission  rescinded  rule 
llb-1  which  had  defined  "clatt  or  teries  of 
tecuritiet  itsued  by  the  same  company"  for 
purposes  of  that  provision.  See  Investment 
Company  Art  Release  No.  6440  (April  4. 1971)  (36 
FR  8729):  see  also  supra  note  3. 

^  See  Investment  Company  Act  Release  No.  5024 
(July  12. 1967)  (32  FR  10728J. 

*  See  Invettment  C:ompany  Act  Release  No.  13407 
(July  28.  1983)  (48  FR  36245). 

*  In  the  first  exemptive  order  itsued  under  tection 
11(a),  the  Committion  ttated  that  offers  of  exchange 
tubject  to  that  tection  "thould  t>e  approved  only 
when  contummation  of  the  exchanget  will  not  have 
inequitable  results  to  the  security  holder  or 
investment  companies  concerned."  Hamilton 
Depositors  Corporation.  25  SEC  141, 148  (1947)  , 
(approval  of  exchange  offer  by  mutual  fund  to  UfT 
unilholdert  on  the  l>asis  of  the  relative  net  astet 
valueg  of  the  respective  tecuritiet  to  be  exchanged 
without  the  impoiition  of  a  sales  charge  or  fee).  See 
also  First  Investors  Shares  Corporation.  28  SEC  141 
(1947)  (approval  of  exchange  offer  by  a  UfT  to 
unitholders  of  another  UfT  where  exchanging 


represented  that  the  purpose  of  an 
exchange  offer  is  to  permit  a  security 
holder  to  move  securities  from  one 
investment  company  to  another  when 
market  or  tax  considerations  or  changes 
in  the  holder's  investment  objectives 
warrant  such  a  move.***  Generally,  the 
exemptive  orders  relating  to  the 
exchange  of  mutual  fund  shares  allow  a 
mutual  fimd  or  its  principal  underwriter 
to  make  an  exchange  offer  to 
shareholders  of  the  fund  or  another  fund 
within  the  same  complex.  These 
exchanges  are  based  on  the  relative  net 
asset  values  of  the  securities  to  be 
exchanged  subject  to  a  fixed 
administrative  fee  and  if  the  acquired 
securities  are  subject  to  a  front-end 
sales  load,  a  "sales  load  differential". 
The  fixed  administrative  fee  is  typically 
$5.00  per  exchange.  The  "sales  load 
differential"  is  equal  to  the  excess,  if 
any.  of  the  sales  load  that  an  investor 
would  ordinarily  have  to  pay  when 
purchasing  the  acquired  security  over 
the  sales  load  already  paid  on  the 
security  being  exchanged.  Many 
applicants  permit  a  shareholder  to 
exchange  into  a  higher-load  fund 
without  paying  the  sales  load 
differential,  but  only  if  the  shareholder 
has  owned  the  shares  being  exchanged 
for  a  minimum  holding  period  [e.g.,  five 
months).*' 

If  the  exchanged  security  was  itself 
acquired  through  one  or  more 
exchanges,  applicants  have  represented 
that  the  cumulative  sales  load  paid  will 
be  used  to  calculate  the  sales  load 
differential,'*  If  the  shareholder  is 
exchanging  less  than  all  shares  held  of  a 
particular  fund,  applicants  have 
represented  that  in  calculating  the 
differential,  the  security  upon  which  the 
highest  load  was  paid  will  be 
considered  exchanged  first."  Where  the 
securities  being  exchanged  have  been 
acquired  through  dividend  reinvestment 


unitholders  would  l>e  charged  a  sales  load  of  1.5%  of 
the  offering  price  of  the  acquired  units). 

"See.  eg..  Principal  World  Fund.  Inc.  et  al.. 
Investment  Company  Act  Release  Nos.  15018 
(March  27. 1986)  |S1  FR  11381J  and  15071  (April  24, 
1986). 

■  ■  See.  e.g..  IRI  Stock  Fund,  Inc..  et  al..  Investment 
Company  Act  Release  Nos.  14914  (January  27, 1966) 
(51  FR  4054]  and  14947  (February  20. 1986)  (six 
month  holding  period):  Heritage  Capital 
Appreciation  Trust,  et  al..  Investment  Company  Act 
Release  Nos.  14975  (March  7, 1966)  [51  FR  8727)  and 
15032  (April  2. 1966)  (M  day  holding  period). 

"  See  e.g..  American  Leaders  Fund,  Inc., 
Investment  Company  Act  Release  Nos.  13450 
(August  22. 1983)  and  13530  (September  26. 1983). 

"See,  e.g..  Induttrial Seriei Trust,  Investment 
Company  Act  Release  Nos.  15043  (April  7. 1986)  (51 
FR  127551  and  15068  (May  6, 1986);  IRI  Stock  Fund. 
Inc.,  et  al..  Investment  Company  Act  Release  Nos. 
14911  (January  24. 1986)  |51  FR  4055)  and  14956 
(February  25. 1986). 
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or  capital  gains  distnbutions,  appticants 
have  represented  that  in  calcalatkis  tiK 
differentiak  tboae  securities  will  be 
considered  to  have  beca  acquired  with  a 
sales  bad  equal  to  that  paid  oa  the 
shares  on  which  the  dividend  was  paid 
er  the  distribution  made'* 

Where  the  acquired  secitrity  is  SHbfect 
to  a  contingent  deferred  sales  load 
tCDSL4.^*  the  orders  provide  that  the 
CDSL  will  be  catcolaled  as  if  the 
acquired  security  were  h^M  from  the 
date  on  which  the  exchanged  security 
was  acquired. '  *  Some  applicants  have 
represented  that  if  the  exchanged 
security  was  subject  to  a  front-end  sales 
load  and  the  acquired  security  is  sobject 
to  a  CDSL,  the  CDSL  will  not  be  charged 
for  the  acquired  secmity. ' '  Applicants 
have  also  represented  that  if  both  the 
exchanged  security  and  the  acquired 
security  are  subject  to  a  CDSL,  a  CDSL 
will  not  be  charged  for  the  exchanged 
security.  •• 

The  exemptive  orders  relating  to  the 
exchange  of  ITIT  units  pennit  a  UTT  or 
its  sponsor  to  make  an  exchange  ofTer  to 
unitholders  of  the  same  series  or 
another  series  of  the  offering  trust  or  to 
unitholders  of  another  UTT  having  the 
same  sponsor.  These  orders  aQow 
exchanges  at  relative  net  asset  value 
subject  to  a  "reduced  sales  charge".  The 
reduced  sales  charge  is  a  tixed  amount 
(t3rpicaHy  $15  per  $1000  unit  exchanged 
or  1.5%  of  the  offering  price  of  the 
acquired  unit)  if  the  exchanging 
unitholder  has  held  the  exchanged  units 
for  more  than  a  designated  period  of 
time  [e.g..  five  months).  The  reduced 
sales  charge  is  the  greater  of  the  fixed 
charge  or  sales  load  differential  if  the 
exchanging  unitholder  has  held  the 
exchanged  units  for  a  shorter  time." 

Given  the  frequency  and  routine 
nature  of  exemptive  applications  under 
section  11.^°  the  Commission  is 


'*  See.  e.g..  RNC  Liquid  Aiseti  Fuod.  Inc. 
investment  Company  Act  Release  Nos.  1S1I2  (May 
23. 1986)  |51  FR  2039SI  and  15158  (June  18.  ig86). 

"  A  contingent  deferred  sales  load  ICDSLl  ia 
usually  charged  if  a  shareholder  ledaems  shares 
prior  to  a  specified  period  of  time,  such  as  within 
five  years  of  the  data  of  purchase. 

■■  See.  e.g..  Pni-Bache  Adjustabla  Rate  Prefettad 
Stock  Fund.  Inc.  et  al..  Investment  Company  Act 
Release  Nos.  14863  IDecember  2a  1985)  [50  FR 
534121  and  14902  January  1&  1986). 

'''  See.  e.g..  Putnam  Tax-Frte  Income  Trust. 
Investment  Company  Act  Raleaaa  Nos.  14650 
(August  6. 1985)  [50  FK  329241  and  14703  (Septamber 
4.  1985). 

"  See  supra  note  16. 

"  See.  e.g..  Oeaa  WUtar  Reynolda  Inc.  at  sL. 
Invastmeot  Company  Act  Release  No*.  13854 
(Decamber  2. 1983)  and  U702  January  8.  1984). 

*'  Twtty  iiiaa  aatic—  ol  apy licMtons  involving 
•xchaaiMwtM  fbfcshad  ia  Ifae  Fmlwai  Ro^stw 
ihiring  the  first  six  months  of  198Sl 


proposing  rules  11a-3  and  llc-1  to 
permit  certain  exchange  offers  to  be 
made  without  advance  Coimnitsion 
approval.  As  discussed  beknv,  these 
conditions  are  based  on  representations 
that  have  been  included  in  the  prior 
exemptive  orders. 

OiacuaeMiB 

A.  Proposed  Rule  Jta-3 

Proposed  rule  lla-3  would  exempt 
from  section  11(a)  certain  exchange 
offers  involving  mutual  fund  shares.** 
The  proposed  rale  would  limit  the 
recipient  of  an  exchange  offer  to  any 
person  holding  a  security  of  the  offering 
fund  or  of  any  otfier  hind  within  the 
same  'iamily  of  investment  cooipanies". 
"Family  of  investment  companies" 
would  be  defined  as  "any  two  or  more 
registered  open-end  investment 
companies  that  have  the  same 
investment  adviser  or  principal 
underwriter  and  hold  themsehres  out  to 
investors  as  related  companies  for 
purposes  of  investment  and  investor 
services."  **  This  approach  is  consistent 
with  nearly  all  the  exemptive  orders, 
where  the  two  mutual  fundft  involved  in 
an  exchange  transaction  have  either  an 
investment  adviser  or  principal 
underwriter  in  common." 

As  in  prior  exemptive  orders,  the 
proposed  rule  would  allow  the 
exchanging  security  holder  to  be 
charged  an  administrative  fee  and  a 
sales  load  under  certain  conditions.** 


"  Registered  separate  accounts  are  excepted 
from  the  proposed  rule  because  rule  11a-2  already 
exempts  that  type  of  offeror.  See  supro  note  8  and 
accompanying  text. 

**  The  definition  closely  follows  that  found  in 
Fofn  M-SAJL  Genera)  Inslructiona,  Part  C.  which 
states  iapart  "Family  of  Investment  Compoitiet: 
Tke  term  family  of  investment  companiea.'  except 
for  insurance  company  sefiarate  accounts,  means 
any  two  or  mora  registered  investment  companies 
which  share  the  same  laveslment  attriaer  or 
principal  HdetwrMraBrf  bold  themselves  oa«  \m 
investon  a*  lalatidcaHMiaans  Cor  purposes  of 
investmant  and  iBvestor  aennces. '  |«nph<tsta  ia 
original) 

5eea/*orule2al9-1  [17CFR  Z70  2alO-l|.  which 
conditionally  exempts  certain  investment  company 
directors' fctm  Iteiag  conaidered  mlerested  persons. 
Rule  2al9-l(b)  states:  "For  purposes  of  this  rule, 
'comptex'  shall  naon  the  registered  inveaHiieiit 
company,  its  mvestment  adviser  (includtng  all 
accounts  over  which  the  advisar  h«»  brokara^e 
placement  diacretioo).  and  its  principal  aaderwritar 
and  all  other  investmant  companies  having  the 
same  investment  adviser  or  principal  uadarwritac." 

"  BiA  See  American  Leaders  Fun^  Inc. 
Investment  Company  Act  Releeae  Noa.  13460 
(August  2Z  1983)  snd  13S30  [SeptMnber  26.  lasa). 
permitting  exchanges  between  funds  that  have 
neither  an  investment  adviaat  nor  pnacipai 
underwriter  in  eommoB.  but  wtiich  are  sold  threagh 
the  same  brokers  or  dealers. 

**Tha  prapoaed  rule  woald  not  aUow  any 
redenpHaB  fae  to  be  imyeaad  with  respect  to  tke 
exchanged  scctirity. 


Although  prior  exemptive  orders 
specified  the  highest  admrntstratrve  fee 
that  a  fund  could  charge  for  an  exchange 
transaction,  the  proposed  nrfe  wtjuld 
permit  a  'nomtnai"  administrative  fee 
and  would  not  designate  a  fixed  dollar 
limit  on  the  amount  that  could  be 
charged.**  Any  administrative  Pee  or 
scheduled  variation  thereof**  would 
have  to  be  uniformly  applied.  The 
proposed  rule  would  require  that  the 
prospectus  of  the  offering  company 
disclose  any  administrative  fee  imposed 
on  an  exchange  transaction  for  its 
shares,  as  well  as  any  fee  imposed  on  its 
shareholders  to  acquire  shares  of  any 
other  funds  in  an  exchange  transaction. 
It  would  also  require  disclostire  of  any 
administrative  fee  in  any  sales  Ifterature 
or  advertising  that  describes  the 
exchange  offer.^^  The  Conunission 
specifically  requests  comments  on 
whether  the  provisions  in  proposed  rule 
lla-3  with  respect  to  administrative 
fees  are  appropriate. 

In  addition  to  a  nominal 
administrative  fee,  an  exchanging 
security  holder  could  be  charged  a  sales 
load  on  the  acquired  security  at  the  time 
of  the  exchange  or  when  the  acquired 
security  is  redeemed  or  exchanged.  At 
either  time,  the  sales  load  cottld  not 
exceed  the  excess,  if  any,  of  the  sales 
load  that  the  exchanging  security  holder 
would  ordinarily  have  to  pay  to 
purchase  the  acquired  security  over  the 
sales  load  previously  paid  on  the 
exchanged  security  (the  "sales  bad 
differential").  The  rule  would  define 
"exchanged  security"  to  include  the 
security  actually  exchanged  and  any 
security  previously  exchanged  for  that 
security  or  for  any  of  its  predecessors. 
Since  the  Rules  of  Fair  Practice  of  the 
National  Association  of  Securities 
Dealers  set  the  maximum  sales  load  that 


**  It  sheoid  be  noted  that  in  exemptive  orders  the 
Commission  he*  permitted  admimstraHve  fees  most 
commonly  of  95  OO  although  ranging  to  SZS  00  in 
certain  situations.  See.  e.g..  Strong  Total  Return 
Fund.  Inc..  et  al..  hrvestiDent  Company  Act  Release 
Nos.  15357  (October  14.  1««M  |51  FR  JTmO)  and 
15411  (Novaaiber  IX  1986)  IS5.U0  acknimstrative 
fee);  Kidder.  Peabody  E4)uity  biconw  Fund,  bic  at 
aL.  Investment  Company  Act  Release  Noa.  15163 
(June  Z3.  19861  151  FR  23871 1  and  15222  i|uly  24. 
1986)  (S25  06  administrative  he  for  any  exchange 
aflar  the  first  exchange  by  a  sharehoidec  in  any 
caleadar  year). 

**  ApoUcanti  have  represenlad  Ikat  scheduled 
variations  can  depend  on  the  Dumber  of  exchangee 
in  a  specific  tune  period.  See.  e.g..  Continenlat  U.& 
Coveraaient  (Hua  Fund  Trust  et  ai..  hveslmeal 
Company  Act  Releaae  Noa  14073  (March  13i  isa*^ 
(51  FR  S72SI  and  1S02>  (April  2. 1966). 

*^Cf.  Form  N-IA,  item  7  (requires  an  liwestmeirt 
company  to  discloea  scheduled  variationa  in,  or 
slimtnatioii  of.  the  sale*  load  ander  an  exchenge 
privilege):  Ferm  M-IA.  item  19  (require*  an 
inveslmenl  compaay  to  describe  any  exchange 
privilege). 
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a  fund  may  charge  on  a  single 
transaction  at  8Vi%  of  the  offering 
price.**  an  exchanging  shareholder 
could  not  be  charged  a  cumulative  sales 
load  of  more  than  8Vi%  of  the  offering 
price  of  the  security  being  acquired.  As 
in  the  exemptive  orders,  these 
provisions  are  intended  to  give  an 
exchanging  shareholder  credit  for  any 
sales  loads  previously  paid. 
•    Where  either  no  sales  load  is  imposed 
on  the  exchange  or  the  sales  load 
imposed  is  less  than  the  sales  load 
differential,  the  proposed  rule  would 
permit  the  offering  company  to  require 
the  exchanging  shareholder  to  have  held 
the  exchanged  security  for  a  minimum 
period  of  time  prescribed  by  the  offering 
company  and  uniformly  applied  to  all 
offerees  of  the  class  specified.  The 
j  minimum  holding  period  provision  found 
in  many  exemptive  apphcations. 
prevents  an  investor  from  buying  shares 
of  one  fund  and  then  immediately 
exchanging  them— without  paying  a 
sales  load— for  those  of  a  higher-load 
fund.*'  The  Commission  specifically 
requests  comment  on  whether  proposed 
rule  lla-3  should  require  a  minimum 
holding  period  and.  if  so.  whether  it 
should  specify  the  length  of  the 
minimum  holding  period. 
I      The  proposed  rule  would  also  codify 
the  representations  found  in  the 
exemptive  applications  that  address 
exchanges  of  less  than  all  of  a 
shareholder's  shares  of  a  particular  fimd 
and  exchanges  of  securities  acquired 
through  dividend  reinvestment  or  capital 
gains  distributions.  Specifically,  the  rule 
would  provide  that  in  calculating  the 
sales  load  differential,  when  the 
exchanging  shareholder  is  exchanging 
less  than  all  shares  held  of  a  particular 
fiind.  the  security  upon  which  the 
highest  sales  load  was  previously  paid 
would  be  considered  to  be  exchanged 
first.  Any  securities  acquired  through 
dividend  reinvestment  or  capital  gains 
distributions  would  be  considered  to 
have  been  sold  with  a  sales  load  equal 
to  the  sales  load  previously  paid  on  the 
shares  on  which  the  dividend  was  paid 
or  distribution  made. 

Where  the  sales  load  on  the  acquired 
security  is  deferred,  the  proposed  rule 
would  require  that  the  load  be 
calculated  as  if  the  acquired  security 
had  been  held  from  the  date  on  which 
the  exchanged  security  was  acquired. 
This  tacking  of  time  formula,  which  was 
developed  in  the  exemptive  application 


»•  See  section  28(d)  of  article  III  of  the  Rules  of 
Fair  Practice. 

••The  exemptive  orders  have  permitted  minimum 
holding  periods  ranging  from  30  days  to  six  months. 
See  supra  note  11  and  accompanying  text 


process.'"  is  intended  to  ensure  that  an 
exchanging  security  holder  receives 
credit  for  the  length  of  time  the 
exchanged  security  was  held.*> 

B.  Proposed  Rule  llc-1 

Proposed  rule  llc-1  would  exempt 
certain  exchange  offers  involving  unit 
investment  trusts  from  section  11(c).  The 
rule  would  allow  a  registered  UIT  **  or 
its  sponsor  or  principal  underwriter 
(collectively,  "the  offering  trust")  to 
make  an  exchange  offer  to  unitholders 
of  the  same  series  or  another  series  of 
the  same  trust  or  to  unitholders  of  a  UIT 
having  the  same  sponsor  without  prior 
Commission  approval,  provided  certain 
conditions  are  met.*' 

As  described  above,  the  exemptive 
orders  granted  under  section  11(c)  have 
allowed  an  offering  trust  to  charge  a 
fixed  "reduced  sales  charge"  for  an 
exchange  of  UIT  units.  The  proposed 
rule,  however,  has  been  drafted  to 
include  the  same  type  of  sales  load 
limitations  that  are  found  in  proposed 
rule  lla-3. 

As  in  rule  lla-3.  proposed  rule  llc-1 
would  allow  the  exchanging  unitholder 
to  be  charged  a  sales  load  under  certain 
conditions.  Any  sales  load  charged  for 
the  acquired  units  could  be  no  more 
than  the  excess  of  the  sales  load 


•"See  supra  note  16:  cf.  exemptive  applications 
cited  supra  in  notes  17  and  18. 

"See rule  lla-2(d)  which  also  requires 
cumulative  tacking  of  time  in  calculating  a  deferred 
sales  load  on  an  acquired  security. 

"  The  rule  would  except  registered  separate 
accounts  in  view  of  the  relief  from  section  11 
already  available  to  those  offerors  under  rule  lla-2. 
See  supra  note  8  and  accompanying  text. 

'»  Although  sectioii  11(c)  extends  beyond 
exchanges  of  UIT  units  to  include  exchanges  of  UFT 
units  for  securities  issued  by  mutual  funds  or 
closed-end  investment  companies,  only  a  few 
exemptive  applications  have  dealt  with  these  offers. 
See.  e.g..  In  the  Matter  of  Lexington  Corporate 
Leaders.  Fund.  Inc..  Investment  Company  Act 
Release  No.  5509  (October  11, 1968)  (exemptive 
application  for  offer  to  exchange  UfT  units  for 
mutual  fund  shares).  In  view  of  the  apparent  rarity 
of  these  offers,  they  are  not  addressed  by  the 
proposed  rule. 

As  drafted,  the  proposed  rule  would  not  codify 
several  recent  exemptive  orders  that  have  permitted 
a  UfT  or  its  sponsor  to  make  an  exchange  offer 
known  as  a  "conversion  offer"  to  holders  of  units  of 
UfTs  that  have  a  different  sponsor.  Generally,  under 
the  terms  of  these  orders,  coverting  unitholders  pay 
the  same  reduced  sales  charge  that  unitholders 
would  pay  for  an  exchange  within  the  same  UIT 
family.  Given  the  relative  novelty  of  this  type  of 
exchange  offer,  the  Commission  requests  comment 
on  whether  the  final  version  of  the  rule  should  make 
exemptive  relief  available  for  such  offers  and.  if  so, 
under  what  circumstances.  See  e.g..  Trust 
Southwest  Tax  Exempt  Income  Trust,  et  al.. 
Investment  Company  Act  Release  Nos.  15062  (May 
2. 1986)  (51  FR  17432)  and  15121  (May  29. 1986).  See 
also  Bear,  Steams  A  Co..  et  al..  Investment 
Company  Act  Release  Nos.  11143  (April  29, 1990) 
and  11184  (May  23, 1980)  (conversion  offer  where 
the  offerees  are  limited  to  unitholders  of  any 
registered  UIT  for  which  no  secondary  market  is 
being  maintained). 


ordinarily  payable  for  the  acquired  units 
over  any  sales  load  paid  for  the 
exchanged  units.'*  As  in  proposed  rule 
lla-3,  the  definition  of  "exchanged  unit" 
would  include  the  unit  actually  being 
exchanged  and  any  unit  previously 
exchanged  for  that  unit  or  for  any  of  its 
predecessors.  Also,  where  either  no 
sales  load  is  imposed  on  the  exchange 
or  the  sales  load  imposed  is  less  than 
the  sales  load  differential,  the  proposed 
rule  would  permit  the  following  trust  to 
require  the  exchanging  unitholder  to 
have  held  the  exchanged  unit  for  a 
minimum  period  of  time.'*  When  a 
unitholder  exchanges  less  than  all  units 
held  of  a  particular  series,  the  unit  upon 
which  the  highest  sales  load  was 
previously  paid  would  be  considered 
exchanged  first.  Finally,  unlike  proposed 
rule  lla-3,  proposed  rule  llc-1  would 
not  provide  for  the  imposition  of  an 
administrative  fee  on  an  exchange 
transaction.  To  date  UIT  applicants 
have  not  requested  exemptions  to 
charge  exchanging  unitholders  such 
fees.  The  Commission,  however, 
specifically  requests  comment  on 
whether  it  is  necessary  and  appropriate 
to  include  an  administrative  fee 
provision  in  proposed  llc-1. 

Cost/Benefit  of  Proposed  Action 

Proposed  rules  lla-3  and  llc-1  would 
not  impose  any  significant  additional 
burdens  on  mutual  funds  or  UITs  and 
would  reduce  the  costs  that  they  already 
incur  by  virtually  eliminating  the  need  to 
file  exemptive  applications.  The 
Commission  would  also  benefit  because 
its  staff  would  have  to  review  very  few 
exemptive  applicators  in  this  area. 

The  Commission  specifically  invites 
comments  on  its  assessments  of  the 
costs  and  benefits  associated  with  the 
proposal,  including  estimates  of  any 
costs  and  benefits  perceived  by 
commentators. 

Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
proposed  rules  lla-3  and  llc-1.  The 
Analysis  explains  that  proposed  rule 
lla-3  would  permit  certain  offers  of 
exchange  between  mutual  funds  while 


•*  The  rule  does  not  address  exchange  offers 
involving  UIT  units  subject  to  deferred  sales  loads 
t>ecause,  outside  of  the  insurance  products  area,  it  is 
the  Commission's  understanding  that  sales  loads 
are  rarely  deferred  on  UfT  units. 

"  See  supra,  note  29  and  accompaning  text.  The 
Commission  seeks  comment  on  whether  proposed 
rule  llc-1  should  require  a  minimum  holding  period 
and.  if  so,  whether  it  should  specify  the  length  of  the 
minimum  holding  period. 
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proposed  rule  llc-I  would  permit  such 
offers  between  unit  investment  trusts 
(UITs).  It  states  that  the  proposed  rules 
are  intended  to  protect  investors  from 
the  abuses  that  led  to  the  enactment  of 
section  11,  and  to  si^ificantly  reduce 
the  number  of  exemptive  appLcations 
filed  with  the  Cominiasion  regarding 
exchange  offers.  The  Analysis  indicates 
that  tbe  proposed  rules  contain  no 
reporting  or  recordkeeping 
requirements,  but  that  approved  rule 
lla-3  requires  disclosure  of  any 
administrative  fee  charged  on  an 
exchange  transaction.  To  the  extent  that 
the  proposed  rules  would  eliminate  the 
need  for  mutual  funds  and  UITs  to  5Ie 
applicators  seeking  exemption  from 
section  11,  they  will  reduce  the  costs 
incurred  by  smaller  entities  in  preparing 
and  filing  exemptive  applications.  A 
copy  of  the  Initial  Regulatory  FlexibiUty 
Analysis  may  be  obtained  b^  contacting 
Brian  P.  Kindelan,  Esq..  Mail  Stop  5-2. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549. 

List  of  S«b)«ct8  IB  17  CFK  Part  279 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  New  Rules 

PART  270— RULES  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

Part  270  of  Chapter  II  of  Title  17  of  the 
Code  of  Federal  Regulations  is  amended 
as  shown. 

1.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Ai<borityr  Sees.  38.  4a  54. 54  Stat.  841.  842. 

15  U.S.C  wa-o?.  aoc-aa  •  *  *  5  j  27aii«-3 

and  Z7ai1c-1  also  issued  under  sec.  Q(c)  [15 
U.S.C.  80aH6)(c)I. 

2.  By  adding  i  27aila-3  to  read  as 
follows: 

§  270. 1 1  a-3    EMfflpOon  from  sectton  1 1» 
for  certain  otters  of  e whams. 

(a)  Notwithstanding  section  11(a)  of 
the  Act  [15  U5.C  80a-ll(a)l,  a 
registered  open-end  investment 
company  (other  than  a  registered 
separate  account]  or  any  principal 
underwriter  thereof  (collectively,  the 
"offering  company"!  niay  make  or  cause 
to  be  made  an  offer  to  the  holder  of  a 
security  of  that  company  or  of  another 
open-end  investment  company  within 
the  same  family  of  investment 
companies  as  the  offering  company  to 
exchange  that  security  for  a  security  of 
the  offering  company  (the  "acquired 
security")  on  the  basis  of  the  relative  net 
asset  values  of  the  respective  securities 
to  be  exchanged  except  that  the  security 


bolder  may  be  charged  a  nominal 
administrative  fee  or  a  sales  load: 
Provided  that 

(1)  Any  administrative  fee  or 
scheduled  variation  thereof  is  uniformly 
applied  to  all  offerees  of  the  class 
specified; 

(2)  Any  sales  load  charged  with 
respect  to  the  acquired  security  is  no 
greater  than  the  excess,  if  any,  of  the 
sales  load  applicable  to  that  security  in 
the  absence  of  an  exchange  over  any 
sales  load  previously  paid  en  the 
exchanged  security; 

(3)  Any  deferred  sales  load  charged 
with  respect  to  the  acquired  security  is 
calculated  as  if  the  holder  of  the 
acquired  security  had  held  that  security 
from  the  date  on  which  he  became  the 
holder  of  the  exchanged  security; 

(4)  No  redemption  fee  is  imposed  witfj 
respect  to  the  exchanged  security; 

(5)  The  prospectus  of  the  offering 
company  discloses  any  administrstiye 
fee  imposed  on  an  exchange  transaction 
for  its  securities,  as  well  as  any 
administrative  fee  imposed  on  its 
security  holders  to  acquire  the  securities 
of  other  investment  companies  in  an 
exchange  transaction:  and 

(6)  Any  sales  literature  or  advertising 
that  describes  the  exchange  offer 
discloses  any  administrative  fee. 

(b)  Where  either  no  sales  load  is 
imposed  on  the  acquired  security  or  the 
sales  load  imposed  is  less  than  the 
maximum  allowed  by  paragraph  (aK2) 
of  this  sectioa,  the  offering  company 
may  require  the  exchanging  shareholder 
to  have  held  the  exchanged  security  for 
a  minimum  period  of  time  previously 
established  by  the  offering  company  and 
uniformly  applied  to  all  o^erees  of  the 
class  specified. 

(c)  For  purposes  of  this  rule: 

(1)  "Deferred  sales  load"  means  any 
sales  load,  including  a  contingent 
deferred  sales  load,  deducted  upon 
redemption  of  all  or  a  portion  of  a 
security  holder's  interest  in  an  open-end 
investment  company; 

(2)  "Exchanged  security"  means  (i)  the 
security  actually  exchanged  pursuant  to 
an  exchange  offer  and  (ii)  any  security 
previously  exchanged  for  such  security 
or  for  any  of  its  predecessors; 

(3)  "Family  of  investment  companies** 
means  any  two  or  more  registered  open- 
end  investment  companies  that  have  the 
same  investment  adviser  or  p>rincipa) 
underwriter  and  hold  themselves  out  to 
investors  as  related  companies  for 
purposes  of  investment  and  investor 
services;  and 

(4)  In  calculating  any  sales  load 
charged  with  respect  to  the  acquired 
security: 

(i)  Where  a  security  holder  exchanges 
less  than  all  of  his  securities,  the 


seciuity  upon  which  the  highest  sales 
load  was  previously  paid  is  deemed 
exchanged  first;  and 

(ii)  Where  the  exchanged  security  was 
acquired  through  dividend  reinvestment 
or  capital  gains  distribution,  that 
security  is  deemed  to  have  been  sold 
with  a  sales  load  equal  to  the  sales  load 
previously  paid  on  the  security  oo  which 
the  dividend  was  paid  or  distributioa 
made. 

3.  By  adding  S  27ailc-l  to  read  as 
follows: 

S270.11O-1    Exemption  from  aadion  11(c) 
for  cvrtaki  offars  of  axcfianga. 

(a)  Notwithstanding  section  11(c)  of 
the  Act  [15  U.&C.  80»-ll(c)).  a 
registered  unit  investment  trust  (other 
than  a  registered  separate  account)  or 
any  sponsor  or  principal  underwriter 
thereof  (collectively  the  "offering  tmst") 
may  make  or  cause  to  be  made  an  offer 
to  the  holder  of  a  unit  of  the  same  series 
or  another  series  of  the  offiering  trust,  or 
of  any  other  registered  unit  investment 
trust  having  the  same  sponsor  or 
sponsors  as  the  offering  trust  to 
exchange  that  unit  for  a  unit  of  the 
offering  trust  (the  "acquired  unit'l  on 
the  basis  of  the  relative  net  asset  values 
of  the  respective  units  to  be  exchanged 
except  that  the  unitholder  may  be 
charged  a  sales  load;  Provided^  that,  any 
sales  load  charged  with  respect  to  the 
acquired  unit  is  no  grater  than  the 
excess,  if  any,  of  the  sales  load 
applicable  to  the  acquired  uait  in  the 
absence  of  an  exchange  over  any  sales 
load  previously  paid  on  tbe  exchanged 
unit 

(b)  Where  either  no  sales  load  ia 
imposed  on  the  aoqnaed  oait  or  the 
sales  load  imposed  is  less  than  the 
maximum  allowed  by  paragraph  (a)  of 
this  section,  the  offering  trust  may 
require  the  exchanging  unitholder  to 
have  held  the  exchanged  unit  for  a 
minimum  period  of  time  previoosly 
established  by  the  offering  trust  and 
uniformly  applied  to  all  offerees  of  the 
class  specified. 

(c)  For  purposes  of  this  rules: 

(1)  "Exchanged  unit"  means  (i)  the 
unit  actually  exhanged  pursuant  to  an 
exchange  offer  and  (ii)  any  unit 
previously  exchanged  for  such  unit  or 
for  any  of  its  predecessors;  and 

(2)  In  calculating  any  sales  load 
charged  with  respect  to  the  acquired 
unit,  where  a  unitholder  exchanges  less 
than  all  of  his  units,  the  units  upon 
which  the  highest  sales  load  was 
previously  paid  is  deemed  exchanged 
first. 
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By  the  CommissioiL 

JonathM  a  Kata, 

Secretory. 

December  23. 1988. 

(FR  Doc.  86-29323  Filed  12-30-88:  «:45  < 

MUJNQ  coot  M>l»«t-H 


ENVIRONMENTAL  PROTECTION 
AQENCV 

40CFRPart763 
[OPT5-6a»«eA;  FRL-S1SS-71 1 

Regulations  Requked  by  the  Aabeetoe 

Hazard  Emergency  Reaponee  Act  »f 
1986 

AGENCY.  EmriraDmentai  l¥otectioa 
Agency  (EPA). 

ACnOK  Advance  notice  of  proposed 
rulemak^^  (ANPR). 


•UMlM^v:  EPA  ia  soliciting  oommenU 
on  the  development  of  re^ilations 
required  by  the  Asbestos  Hazaid 
Emergency  Response  Act  of  1988 
(AHERA)  to  reduce  asbestos  exposure 
I  in  public  and  private  elementary  and 
secondary  schools.  AHERA  requires 
EPA  to  issue  proposed  regulations  by 
April  20, 1967  and  issue  fmal  regulations 
by  October  17. 1987.  EPA  lequesU 
coouaents  on  a  variety  of  technical  and 
policy  issues  which  must  be  addressed 
in  order  to  develop  these  regulations. 
DATE:  Comments  regarding  this 
document  must  be  submitted  in 
triplicate  by  January  30, 1987. 
AOoeess:  Comments  should  be 
submitted  to:  Public  Information  Office 
fTS-793),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
NR-GOWI,  401  M  St.,  SW.,  Washington. 
DC  20460. 

Comments  should  indude  the 
document  control  number  (OPTS- 
62048A)  and  will  be  available  for 
reviewing  and  copying  from  8  a.m.  to  4 
p.m.  Monday  through  Friday,  excluding 
legal  holidays,  in  Room  NE-G004  at  the 
address  given  above. 
FOe  FURTTCR  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director.  OfEce  of 
TSCA  Assistance  (TS-Tgg).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-543.  401  M  St.. 
SW..  Washington.  DC  20460  (202-554- 
1404). 

SUf«>LEMENTAIIV  INFORMATION: 

I.  Backgromd 

On  October  22. 1086.  President 
Reagan  si^ied  into  law  the  Asbestos 
Hazard  Emergency  Response  Act  of 
1986.  Pub.  L.  ae^lfl.  AHERA  requires 
EPA  to  develop  regulations  which 
iadeck  requirements  for  local  educatioo 


agencies  to  coadoct  inspections  of  their 
school  heildings  for  aabestos-^xmtaining 
materials  (ACM),  develop  asbestos 
manageneat  plans  and  submit  these 
plans  to  their  State  Governor,  and 
implement  appropriate  response  actions. 

As  required  by  section  203(s)  at 
AHERA,  Pa  is  issuing  this  advance 
notice  of  proposed  rulemaking  to  sohcit 
comments  and  information  about  the 
developaient  of  rules  under  AHERA. 
Interested  persons  may  comment 
generally  about  the  regulations,  or  they 
may  wish  to  comment  or  provide 
information  about  the  issues  listed  in 
Unit  m  of  this  notice. 

Interested  persons  are  also  referred  to 
EPA's  advance  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  of  August  12, 1986  (51  FR 
28914),  entitled  "Asbestos-Containing 
Materials  in  Schools;  Inspection, 
Notification,  Management  Plans  and 
Technical  Asststanoe."  Tbe  Agency 
directs  special  attention  to  Unit  II 
entitled  "Data  Requested"  (51  FR  28914), 
and  Unit  in.B,  entitled  "Full  Regulatory 
Approach"  (51  FR  28817),  and  requests 
additional  comment  on  these  units  in 
light  of  the  passage  of  AHERA. 
Comments  already  sabmitted  to  EPA  in 
response  to  the  August  notice  will  be 
incorporated  as  part  of  the  recoid  for 
this  notice. 

n.  Major  Requiremente  of  AHERA 

Under  AHERA,  EPA  is  directed  to 
promulgate  regnlatione  which  provide  a 
fi-ameworic  for  addressing  asbestos 
problems  in  peUic  and  private  schools. 
The  statute  sets  deadlines  of  180  days 
after  enactment  for  EPA  to  issue 
proposed  rules  and  380  days  for 
issuance  of  final  rules.  EPA  must 
develop  regulations  which  indude 
requirements  for  (1)  The  inspection  of 
all  public  and  private  school  buildings 
for  ACM;  (2)  the  identification  of 
circumstances  requiring  response 
actions;  (3)  descriptions  of  the 
appropriate  response  actions;  (4)  the 
implementation  of  response  actions;  (5) 
the  establishment  of  a  periodic 
surveillance  program  for  ACM;  (6)  the 
establishment  of  an  operations  and 
maintenance  program  for  friable  ACM; 
(7)  the  preparation  and  implementation 
of  asbestos  management  plans  by  local 
educational  agendes  and  the 
submission  of  the  management  plans  to 
State  Governors,  who  may  review  the 
plans  and  approve  or  disapprove  them; 
and  (8)  the  transportation  and  disposal 
of  waste  ACM  from  schools. 

in.  Issnes 

EPA  is  seeking  conmients  and 
information  from  all  persons  potentially 


a£fected  by  the  regulatfons.  Specifically, 

the  Agency  encourages  responses  from 
school  administrators  and  employees, 
environmental  consulting  or 
architectural  and  engineering  firms  that 
conduct  asbestos  inspections  and 
assessments,  asbestos  abatement 
contractors.  State  and  local  officials  that 
manage  asbestos  programs,  and  all 
assodations,  unions,  and  interest  groups 
involved  in  the  issue  of  asbestos  in 
schools. 

EPA  would  like  to  receive  comments 
and  nifonnation  on  all  issues  for  which 
comment  was  requested  in  the  ANPR  of 
August  12, 1966  and  on  the  following 
issues: 

1.  What  is  die  average  cost  of 
inspecting  a  school  for  both  fiiable  and 
non-friable  ACM7  Are  these  costs 
calculated  on  the  basis  of  square 
footage,  per  hour  cost  or  other  factors? 

2.  Should  inspections  indude  checking 
for  ACM  hi  products  other  dian  bailding 
materials  (e.g.,  products  used  in 
laboratories  or  industrial  arts  shops)? 
What  types  of  these  products  are  found 
in  schools? 

3.  What  documentation  of  previous 
inspections  should  be  necessary  for 
exclusion  from  AHERA  inspection 
regulations?  Should  a  previously 
inspected  school  building  be  exempted  if 
the  inspection  did  not  dwck  for  non- 
friable  materials? 

4.  Should  EPA  require  use  of  its 
revised  sampling  scheme  for  bulk 
sampling  recommended  in  the  EPA 
document  "Asbestos  in  Buildings: 
Simplified  Sampling  Scheme  for  Friable 
Surfacing  Materials?" 

5.  Should  H»A  allow  a  local  education 
agency's  (LEA)  inspections  and 
management  plan  development  to  be 
performed  by  the  same  person?  Should 
EPA  require  an  LEA  to  employ 
abatement  contractors  that  have  no 
financial  relationship  with  ^  inspector 
or  management  plan  developer  so  as  to 
avoid  potential  conflicts  to  interest  that 
could  lead  to  unnecessary  abatement 
projects  or  increased  costs?  In  locations 
where  only  a  limited  number  of  such 
persons  are  available,  what  should  be 
the  consequences  of  this  requirement? 

6.  What  is  the  average  time  and  cost 
for  development  of  an  asbestos 
management  plan  for  a  primary  or 
secondary  sdiool? 

7.  What  is  the  average  time  a  latex 
paint-based  encapsulation  is  effective? 
What  is  the  average  time  an  enclosure 
structure  is  effective?  What  are  the 
major  drawbacks  associated  with  these 
methods?  What  are  the  recent 
devek>pments  in  technology  for  these 
methtxis?  How  does  the  cost  of  en 
enclosure  or  encapsulation  project 
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compare  to  the  cost  of  a  removal  project 
for  a  given  area? 

8.  What  is  the  average  cost  associated 
with  conducting  operations  and 
maintenance  programs?  Of  the  many 
practices  which  could  be  included  in  an 
operations  and  maintenance  program, 
which  should  be  required  as  part  of  the 
AHERA  regulations?  What  procedures 
should  an  operations  and  maintenance 
program  include  for  non-friable  ACM? 

9.  Should  EPA  require  its  currently 
recommended  procedure  which 
compares  indoor  and  outdoor  levels 
statistically  to  clear  the  buildings?  What 
has  been  the  experience  of  abatement 
professionals  in  using  the  clearance 
testing  recommended  in  the  EPA 
document  "Measuring  Airborne 
Asbestos  Levels  following  an 
Abatement  Action"  and  the  document 
"Guidance  for  Controlling  Asbestos  in 
Buildings?"  Of  particular  concern  to 
EPA  are  the  actual  air  monitoring  data 
obtained  from  the  clearance  of 
abatement  jobs.  Data,  air  volumes, 
sampling  rates,  description  of  site, 
detection  limits,  transmission  electron 
microscopy  analytical  protocol,  location 
of  samplers,  and  any  other  pertinent 
information  will  be  helpful  to  the 
Agency  in  determining  the  feasibility  of 
requiring  such  a  test. 

10.  Should  EPA  require  a  specific  air- 
monitoring  level  for  building  clearance 
following  abatement  actions?  Which  air 
monitoring  method  should  be  required? 

11.  How  should  EPA  apply  the 
AHERA  standard  of  "least  burdensome 
methods  which  protect  human  health 
and  the  environment?" 

12.  What  process  should  be 
established  for  determining  whether  all 
or  part  of  a  State  asbestos  program 
should  be  granted  a  waiver  from 
AHERA  requirements? 

13.  In  the  EPA  model  accreditation 
plan  for  States,  what  should  be  the 
length  and  content  of  the  training 
courses  for  inspectors,  management  plan 
developers  and  abatement  personnel? 
Should  hands-on  training  be  required  for 
abatement  pesonnel? 

14  Should  EPA  require  training  for 
abatement  workers  in  addition  to 
supervisors?  What  should  be  the  length 
and  content  of  a  training  course  for 
workers? 

15.  How  frequently  should  re-training 
be  required  for  inspectors,  plan 
developers,  and  abatement  personnel 
and  what  is  the  appropriate  length  of 
such  a  course? 

IV.  Public  Record 

EI^  has  established  a  record  for  this 
proceeding  (docket  control  number 
OPTS-42048A]. 


The  record  includes  information 
considered  by  EPA  in  developing  this 
ANPR.  EPA  will  supplement  the  record 
with  additional  information  as  it  is 
received.  The  recvd  now  includes  the 
following  categories  of  information: 

(1)  Federal  Register  Notices. 

(2)  Support  documents. 

(3)  Reports. 

(4)  Comments  received  from  advance 
notice  of  rulemaking  published  in 
Federal  Register  of  August  12. 1966  (51 
PR  2894). 

A  public  version  of  the  record  is 
available  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays  in 
the  Public  Information  Office.  Rm.  NE- 
G004  NE  Mall.  401  M  St..  SW., 
Washington,  DC. 

Dated:  December  20. 1966. 
Le«  M.  Thomas, 
Administrator. 
(FR  Doc.  86-29354  Filed  12-30-86;  8:45  am] 

WLUNO  COOe  tSM-SO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Part  405 

IBERC-322-P] 

Medicare  Program;  Review  of 
information  Collection  and 
Recordkeeping  Requirements  for 
Home  Health  Agencies,  Independent 
laboratories,  and  Providers  of 
Outpatient  Physical  Therapy  and/or 
Speech  Pathology  Service 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Proposed  rule. 

SUMMARY:  The  proposed  rules  change 
several  regulations  to  reduce  the 
information  collection  and 
recordkeeping  requirements.  The 
requirements  identified  by  the  Office  of 
Management  and  Budget  are  contained 
primarily  in  the  Medicare  conditions  of 
participation  for  home  health  agencies 
and  providers  of  outpatient  physical 
therapy  and  outpatient  speech 
pathology  services,  and  the  Medicare 
conditions  for  coverage  of  the  services 
of  independent  laboratories  and 
physical  therapists  in  independent 
practice.  The  purpose  of  this  document 
is  to  propose  removal  or  modification  of 
certain  information  collection  and 
recordkeeping  requirements,  to  furnish 
rational  for  retaining  others,  and  to 
solicit  public  comments  on  the  proposals 
for  elimination,  change,  or  retention. 


DATE:  To  ensure  consideration, 
comments  must  be  received  by  March  2, 
1987. 

ADORESSCS:  Address  comment  in 
writing  to: 

Health  Care  Financing  Administration, 
U.S.  Department  of  Health  and 
Human  Services,  Attention:  BERC- 
322-P.  P.O.  Box  26676.  Baltimore. 
Maryland  21207 

Please  address  a  copy  of  comments  to: 

Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  Desk  Officer  for  HCFA. 
Room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503 

In  commenting,  please  refer  to  file 
code  BERC-322-P.  If  you  prefer,  you 
may  deliver  your  comments  to  Room 
309-G  Hubert  H.  Humphrey  Building. 
200  Independence  Ave..  SW., 
Washington,  DC.  or  to  Room  132.  East 
High  Rise  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland. 

Comments  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave..  SW.,  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.,  to  5:00  p.m.  (202- 
245-7890). 

FOR  FURTHER  INFORMATION  CONTACT. 

Stefan  Miller,  (301)  597-6394. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3504(h))  authorizes  the  Office 
of  Management  and  Budget  (OMB)  to 
review  all  information  collection  and 
recordkeeping  requirements  in  Federal 
regulations.  On  March  31, 1983,  at  48  FR 
13666,  OMB  published  regulations  (5 
CFR  1320.14)  to  implement  this 
authority.  Under  S  1320.14(f]  of  the 
regulations,  the  agency  responsible  for 
the  regulations  is  required  to  publish  in 
the  Federal  Register  a  notice  informing 
the  public  that  OMB  has  proposed 
changes  in  the  information  collection  or 
recordkeeping  requirements  be  made 
and  has  approved  continuation  of  the 
existing  requirements  for  the  time 
needed  to  consider  proposed  changes. 
On  August  9. 1985  (50  FR  32238),  we 
published  a  Federal  Register  notice  to 
comply  with  the  above  stated 
requirements.  In  several  clearance 
actions.  OMB  has  required  changes  in 
the  following  information  collection  or 
recordkeeping  requirements  and  has 
approved  continuation  of  these 
requirements  for  the  time  needed  to 
consider  proposed  changes:  S  S  405.1221, 
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405.1223(b).  405.1229.  405.1315(f). 
405.13H)(f).  405.1720(b),  and  405.1721(8). 
In  addition,  OMB  required  that  we 
solicit  public  comments  on  all 
recordkeeping  reqtrirements  in  Subparts 
L.  M.  and  O. 

n.  Specific  PropoMk 

In  accordance  with  CMB 
requirements,  we  are  soliciting 
comments  on  all  recordkeeping 
requirements  in  Subpart  L,  M,  and  O. 
We  are  also  proposing  to  make  changes 
in  the  sections  identified  above  and  any 
others  where  we  fed  recordkeeping 
requirements  can  be  reduced  or 
simplified.  Below  we  provide  a  summary 
of  the  current  provisions,  a  description 
of  the  statuttny  basis  for  each 
reqairement,  and  our  recommendation 
for  removal  modificatirai,  or  retention. 
We  teqnest  comments  on  ali  diree  types 
of  proposals. 

A.  42  CFR  405.  Subpart  L—Conditions  of 
Participation;  Home  Health  Agencies 
Most  of  the  Subpart  L  reqiurements 
discussed  below  an  not  specified  in  the 
statute.  Where  there  is  such  specificity 
in  tbe  law  H  is  identified.  Otherwise,  as 
I  noted  below,  dw  provisions  are  issued 
under  the  authority  of  section  16Bl(oK6) 
of  the  Act.  which  specifies  that  HHAs 
must  meet  other  health  and  safety 
requirements  the  Secretary  finds 
necessary:  and.  in  some  cases,  as  also 
noted  below,  under  section  ia61(oK2)  of 
the  Act,  which  requires  that  HHAs  have 
policies  established  by  a  grrwp  of 
professional  personnel  and  provide  for 
supervision  of  the  services  by  a 
professional  nurse. 

•  Section  405.1221(e)  Condition  of 
participation:  O/gauzatioa.  servicea. 
adaunistration.  Standard:  Personnel 
policies.  This  standard  requires  that 
HHA  to  develop  personnel  policies  and 
to  gather  and  maintain  inforavatioa 
relating  to  )ob  descriptions, 
qualifications,  licensure,  health 
examinations,  and  performance 
evaluations. 

Statutory  Basis 

j     Sections  1861(o)  (2J  and  (6J  of  the  Act. 

Revisiaii/RatSonale 

We  propose  to  modify  the  detailed  list 
of  personnel  records  in  S  405.1221(e)  that 
must  be  maintained  by  deleting  those 
requirements  which  do  not  directly 
impact  patient  care.  We  would,  however 
retain  the  requirement  tfiat  evidence  of 
professional  qualifications  and  licensure 
be  indnded  as  part  of  the  personnel 
record  system  because  we  believe  that 
HHAs  should  continue  to  be  responsible 
for  ensuring  that  personnel  who  treat 
patients  are  professionally  qi»Ufied. 


Section  405.1221(1)  Condition  of 
participation:  Orgaitization.  services, 
administration.  Standard:  Personnel 
under  hourly  or  per  visit  contracts.  This 
standard  requires  the  HHA  to  enter  into 
a  written  contract  with  those  persons 
furnishing  services  other  than  salaried 
employees.  The  contract  must  specify 
the  types  of  services  furnished,  the 
responsibilities  of  the  contractors 
(including  the  submission  of  clinical 
records  reports),  and  the  procedures  for 
determining  chaiiges  and  reimbursement. 
Statutory  Basis 

Section  ia61(o)(6J  of  the  Act  Sections 
1861(v){5)  and  ia61(v)(l)(I)  of  the  Act 
contain  reimbursement  provisions  that 
are  consistent  with  the  last  of  the  listed 
requirements. 

Revision/Rationale 

We  propose  to  revise  §405.1221(1)  by 
removing  the  explicit  contractual 
requirements  such  as  designation  of  the 
procedures  for  submission  of  clinical 
record  information,  and  the  manner  in 
which  services  will  be  controlled, 
coordinated  and  evaluated  by  the 
agency.  We  propose  instead  to  require 
that  personnel  under  contract  be  held 
accountable  for  meeting  the  same 
agency  requirements  as  salaried 
personnel  as  set  forth  in  this  subpart 

•  Section  405.1221(g)  Condition  of 
participation:  Organization,  services, 
administration.  Standard-  Coordination 
of  patient  services.  Ibis  standard 
requires  that  the  clinical  record  support 
the  HHA's  atXesapis  to  ensure  a  free 
flow  of  information  exchaqge  among  all 
personnel  furnishing  services. 

Statutory  Basis 

Sections  1881  (o)(3)  and  [o)(B)  of  the 
Act.  Section  ia61{o)(3)  requires  r  n  HHA 
maintain  patient  clinical  records  on  all 
patients.  However,  there  is  no  specific 
provision  relating  to  content  and 
structure  of  the  records. 

Revision/Rationale 

We  propose  to  clarify  the  language  of 
S  405.1221tg)  but  do  not  propose  to 
amend  the  standard  substantively.  We 
believe  that  where  single  or  multiple 
services  are  furnished,  it  is  important 
that  coordination  of  patient  care  remain 
as  an  essential  part  of  an  agency's 
responsibility.  This  is  necessary  so  that 
other  professionals  may  be  able  to  more 
effectively  tailor  patient  treatment 
programs. 

•  Section  405.1221(i)  CondiUon  of 
participation:  Orgnaization,  services, 
administration.  Standard-  Institutioaal 
planning.  This  standard  requires  that 
each  HHA  conform  to  certain  broad 
requirements  relatlAg  to  the  lormulatioa 


of  an  annual  operating  budget  and  an 
agency  generated  3-year  capital 
expenditure  program  for  anticipated 
expenditures  that  exceed  a  set  dollar 
amount. 

Statutory  Basis 

Section  1861(o)(5)  of  the  Act  requires 
that  an  HHA  have"*  •  'ineffectan 
overall  plan  and  budget  that  meets  the 
requirements  of  *  *  *  Isection  18611(2)." 

Revision/Rationale 

J,  We  propose  only  to  increase  from 
$100,000  to  SeoaOOO  the  dollar  amount  of 
capital  expenditures  above  which  the 
plan  must  provide  details.  This  change 
is  required  by  section  1122(g)  and  1861  z 
of  the  Social  Security  Act  which  were 
amended  by  section  607  of  tbe  Social 
Security  Amendments  of  1983.  Pub.  L 
No.  98-21.  to  increase  the  threshold 
amount  to  SBOOJOOO.  The  other  provisions 
of  this  section  are  expliddy  required  in 
section  1861  (z)  or  are  necessary  for 
purposes  of  determining  whether  the 
statutory  S600.aM  threshold  figure  has 
been  exceeded. 

•  Section  40S.1223(a)  CondiUon  of 
participation:  Acceptance  of  patients, 
plan  of  treatment,  medical  superrision. 
Standard:  Plan  of  treatment  This 
standard  specifies  the  development  of  a 
written  plan  of  treatment  established 
and  periodically  reviewed  by  a 
physician  and  details  the  requirements 
of  the  plan  of  treatment. 

Statutory  Basis 

Section  1861(m)  of  the  Act  provides 
that  a  patient  must  be  under  the  care  of 
a  physician  who  establishes  and 
periodically  reviews  a  plan  of  care. 

Revision/Rationale 

We  propose  to  retain  this  standard  as 
it  is  constructed.  We  believe  it 
necessary  to  ensure  inclusion  of 
necessary  information  to  protect  patient 
health  and  provide  adequate  quality 
care.  Further,  we  believe  changes  in  its 
composition  are  unlikely  to  affect  most 
HHA's  information  colection  burdens 
since  HHAs  routinely  attempt  to  obtain 
all  information  pertinent  to  patient  care. 
However,  we  do  request  comments  on 
the  continued  need  for  these 
requirements. 

•  Section  405.1223(b)  Condition  of 
participatio/v  Aoceptaaoe  of  patients, 
plan  of  treatment,  medical  supervision. 
Standard-  Periodic  review  of  plan 
treatment  This  standard  requires  that 
the  status  of  every  patient  be  reviewed 
at  least  once  every  60  days  by  HHA 
staff  and  the  attending  pliysician. 
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Statutory  Basis 

Section  1861  (m)  of  the  Act  requires 
that  each  patient  be  under  the  care  of  a 
physician  who  periodically  review  the 
plan  of  care. 

Revision/Rationale 

We  propose  to  continue  to  require 
review  of  the  plan  of  treatment 
periodically  by  a  physician  because  it  is 
required  under  section  1861(m]  of  the 
Act.  We  believe  that  the  physician 
assessment  of  a  patient's  status 
periodically,  can  effectively  identify  and 
help  to  prevent  potential  problems 
which,  if  they  remain  unresolved,  may 
lead  to  a  more  lengthy  treatment 
program. 

Currently,  Federal  regulations  at4E 
CFR  405.1223(b)  implement  section 
1861(o)  of  the  Act  and  require,  as  a 
health  and  safety  condition  of 
participation,  that  home  health  agencies 
have  plans  of  treatment  signed  by  the 
physician  no  less  frequently  than  once 
every  60  days.  Regulations  at  42  CFR 
405.1633(b)  implement  sections 
1814(a)(2)  and  1835(a)(2)  of  the  Act  and 
require  that,  for  Medicare  payment 
purposes,  the  home  health  agency 
acquire  a  signature  on  the  physician 
certification  no  less  frequently  than 
every  two  months  (i.e.,  62  days).  The 
intent  of  both  of  these  regulations  is 
embodied  in  the  Medicare  Uniform  Plan 
Treatment  (form  HCFA  485  which  must 
accompany  the  first  bill  and  the  bill 
closest  to  every  60  days  thereafter)  and 
uses  one  physician  signature  for  both 
purposes.  We  believe  that  although 
these  regulations  implement  different 
(but  related)  statutory  provisions,  they 
should  be  implemented  in  a  consistent 
manner.  This  maimer  of  implementation 
would  prevent  home  health  agencies 
which  acquire  the  physician's  signature 
only  every  62  days  rather  than  every  60 
days  from  being  cited  for  non- 
compliance with  the  conditions  of 
participation,  although  patient  health 
and  safety  are  not  being  jeopardized. 

We  propose  to  change  the  timeframe 
for  the  physician  review  of  the  plan  of 
treatment  from  60  days  to  62  days.  We 
believe  that  making  this  change  will  not 
jeopardize  patient  health  and  safety,  but 
will  resolve  a  conflict  within  Federal 
regulations  which  causes  home  health 
agencies  to  be  inappropriately 
penalized. 

•  Section  405.1224(a)  Condition  of 
participation:  Skilled  nursing  service. 
Standard:  Duties  of  the  registered  nurse. 
and  section  405.1224(b) — Standard: 
Duties  of  the  licensed  practical  nurse. 
These  standards  describe  the  duties  of 
registered  nurses  and  licensed  practical 


nurses  including  the  duties  to  prepare 
clinical  and  progress  notes. 

Statutory  Requirement 

Sections  1861  (m)(l)  and  (o)(6)  of  the 
Act.  Section  1861(m)(l)  provides  that 
part-time  or  intermittent  nursing  care  be 
under  the  supervision  of  a  registered 
nurse. 

Revision/Rationale 

We  propose  no  specific  changes  to 
S  405.1224  (a)  and  (b)  at  this  time 
because  the  nursing  duties  and  clinical 
record  responsibilities  cited  therein  are 
consistent  with  accepted  professional 
standards  of  practice  and,  hence,  should 
not  be  burdensome.  However,  we  do 
request  comments  on  the  continued 
need  for  these  requirements. 

•  Section  405.1225(a)  Condition  of 
participation:  Therapy  services. 
Standard:  Supervision  of  physical 
therapist  assistant  and  occupational 
therapy  assistant.  This  section  sets  forth 
standards  for  supervision  of  physical 
therapist  and  occupational  therapy 
assistants  by  a  qualified  physical  or 
occupational  therapist  and  the 
preparation  of  clinical  and  progress 
notes. 

Statutory  Basis 

Section  1861(o)(6)  of  the  Act 

Revision/Rationale 

We  propose  no  specific  changes  to 
I  405.1225(a]  at  this  time  because  the 
duties  and  clinical  record 
responsibilities  of  assistants  are 
consistent  with  accepted  professional 
standards  of  practice  and  therefore 
impose  virtually  no  additional  burden. 
However,  we  do  request  comments  on 
the  continued  need  for  these 
requirements. 

•  Section  405.1226— Condition  of 
participation:  Medical  social  services. 
This  section  sets  forth  medical  social 
services  responsibilities  including 
preparing  clinical  and  progress  notes  on 
the  patient's  condition  and  assisting  in 
the  development  of  the  plan  of 
treatment. 

Statutory  Basis 

Section  1861(m)(3]  of  the  Act  provides 
for  the  underlying  statutory  authority, 
coupled  with  Section  1861  (o)(6)  that 
medical  social  services  be  under  the 
direction  of  a  physician. 

Revision/Rationale 

We  propose  no  specific  changes  to 
S  405.1226  at  this  time  because  the 
duties  and  responsibilities  of  social 
work  personnel  are  consistent  with 
accepted  professional  standards  and 
therefore  impose  virtually  no  additional 


burden.  However,  we  do  request 
comments  on  the  continued  need  for 
these  requirements. 

•  Section  405.1228 — Condition  of 
participation:  Clinical  records.  This 
section  contains  specific  requirements 
for  maintaining,  retaining  and  protecting 
clinical  records  for  every  patient 
receiving  home  health  services. 

Statutory  Basis 

Section  1861  (o)(3)  of  the  Act  specifies 
that  an  HHA  must  maintain  clinical 
records  on  all  patients. 

Revision/Rationale 

We  believe  that  the  current 
recordkeeping  requirements  in 
S  405.1228  are  necessary  to  ensure  that 
information  pertinent  to  each  patient's 
treatment  program  is  made  available  to 
all  personnel.  We  propose  only  a 
technical  change  to  the  existing 
language  of  the  regulation  and  request 
comments  on  the  continued  need  on 
each  of  the  recordkeeping  items. 

•  Section  405.1229(a)— Co/jrf;//o/?  of 
participation:  Evaluation.  Standard: 
Policy  and  administrative  review.  This 
standard  requires  an  HHA  to  assess  the 
overall  status  of  its  patient  care 
programs.  One  method  of  furthering  this 
evaluation  is  to  collect  patient  care  and 
related  data.  This  standard  suggests 
selected  data  which  an  HHA  might  find 
useful  in  the  course  of  its  evaluation. 

Statutory  Basis 

Sections  1881(o)(2)  and  1861(o)(6)  of 
the  Act. 

Revision/Rationale 

We  propose  to  delete  from 
I  405.1229(a)  the  detailed  list  of  data 
items.  Each  HHA's  evaluation  procedure 
may  need  to  be  tailored  to  its  unique 
characteristics.  Therefore,  we  believe 
that  the  selection  of  data  is  best  made 
by  the  HHA  concerned. 

B.  42  CFR  Part  405,  Subpart  M— 
Conditions  for  Coverage  of  Services  of 
Independent  Laboratories 

There  is  no  specific  statutory 
requirement  for  the  individual  Subpart 
M  requirements  discussed  below.  The 
requirements  were  issued  under  the 
authority  of  section  1861(8)(12)  of  the 
Act,  which  provides  that  laboratories 
must  meet  other  health  and  safety 
requirements  that  the  Secretary  finds 
necessary.  The  Center  for  Disease 
Control  (CDC)  of  the  United  States 
Public  Health  Service,  together  with 
HCFA,  share  responsibility  for  these 
health  and  safety  requirements.  HCFA 
and  CDC  participated  in  a  joint  review 
of  the  requirements  discussed  below  to 


Federal  Register  /  Vol.  51.  No.  250  /  Wednesday.  December  31,  1966  /  Proposed  Rnhw 


47269 


ensure  the  appropriateness  of  standards, 
and  will  undertake  a  joint  review  of  all 
laboratory  comments  received  as  a 
result  of  this  publication.  All  comments 
should  be  submitted  as  indicated  in  the 
ADDRESS  section  of  this  preamble. 

•  Section  405.1314(a)(2)— Co/jrf///o/j— 
Clinical  laboratory;  tests  performed. 
Standard:  Proficiency  testing.  This 
I  standard  specifies  requirements  for 
:  maintaining  records  of  all  proficiency 
:  testing  results  in  programs  in  which 
laboratories  are  participants  and  makes 
these  records  routinely  available  to  all 
State  survey  agencies,  with  certain 
.  exceptions. 

Statutory  Basis 

Section  1861(8)(12)  of  the  Act. 

Revision/Rationale 

We  propose  no  substantive  changes  to 
{  405.1314(a)(2)  at  this  time  because  we 
believe  that  records  of  observations 
during  testing  of  samples  are  critical 
because  they  allow  laboratories  to 
identify  reasons  for  errors  in  testing  and 
to  identify  trends  in  performance 
problems.  However,  we  are  making 
minor  editorial  revisions  and  deleting 
outdated  references.  We  request 
comments  on  these  requirements  and 
suggestions  regarding  alternative 
approaches. 

[    •  Section  405.1315(f) — Condition- 
clinical  laboratory;  technical  personnel. 
Standard:  Personnel  policies.  This 
standard  requires  a  laboratory  to 
maintain  personnel  policies  as  well  as 
maintain  employee  records  to  include 
training  and  experience,  results  of 
preemployment  physical  examinations, 
and  accidents  occurring  while  on  duty. 

Statutory  Basis 

I   Section  1861(s)(12)  of  the  Act. 

Revision/Rationale 

We  would  revise  the  standard  to 
require  that  records  be  maintained  to 
demonstrate  that  (1)  each  employee  is 
qualified  for  his  or  her  position  by 
means  of  training  and  experience,  and 
(2)  employees  receive  adequate  health 
supervision.  We  believe  that 
laboratories  should  be  responsible  for 
ensuring  that  personnel  who  perform 
services  for  patients  are  professionally 
qualified  and  screened  for 
communicable  diseases.  However,  we 
would  not  specify  how  these  records  are 
to  be  structured. 

I  •  Section  405.1316(a)— Co/j(/;/yo/i— 
dlinical  laboratory;  management. 
Standard:  Laboratory  procedure 
manual.  This  standard  requires  a 
laboratory  to  maintain  records  and  a 
compilation  of  all  automated  and 
manual  methods  for  tests  which  are 


performed  in  or  offered  by  the 
laboratory. 

Statutory  Basis 

SecUon  1861(s)(12)  of  the  Act 

Revision/Rationale 

As  a  result  of  our  review  we  have 
identified  requirements  that  are 
duplicated  and  can  be  deleted.  We 
would  delete  the  laboratory  procedure 
manual  standard  at  S  405.1316(a)  since 
the  procedure  manual  requirement  is 
required  in  5405.1317(a)(4).  A  laboratory 
procedure  manual  standard  was 
included  in  the  existing  regulations 
because  we  believed  it  was  important  to 
assure  that  the  staff  is  provided  a 
predetermined  plan  of  how  to  perform 
procedures  and  how  to  assure  the 
accuracy  and  reliability  of  results. 
Section  405.1316(b).  (c).  (d),  (e).  (f)  and 
(g)  would  be  redesignated  as  S  405.1316 
(a),  (b),  (d),  (e)  and  (f)  respectively. 

•  Section  405.1316(f)—  Condition- 
clinical  laboratory;  management 
Standard:  Specimens-records.  This 
standard  requires  a  laboratory  to 
maintain  accurate  records  of  specimens 
tested,  and  information  identifying  their 
subsequent  disposition. 

Statutory  Basis 

Section  1861(s)(12)  of  the  Act 

Revision/Rationale 

We  would  redesignate  S  405.1316(f)  as 
S  405.1316(e)  and  delete  overly 
prescriptive  information  collection 
requirements  that  specify  the  types  of 
records  which  must  be  maintained. 

•  Section  405.1316(g).  Condition- 
clinical  laboratory;  management. 
Standard:  Laboratory  report  and  record. 
This  standard  requires  a  laboratory 
director  to  promptly  send  the  laboratory 
report  to  the  licensed  physician  or  other 
authorized  person  who  requested  the 
test  It  also  requires  that  a  suitable 
record  of  each  test  result  be  maintained 
for  a  period  of  at  least  2  years  after  the 
date  of  submittal  of  the  report  or  for  a 
period  of  time  required  by  State  law  for 
such  records,  whichever  is  longer. 

Statutory  Basis 

Section  1861(s)(12)  of  the  Act. 

Revision/Rationale 

We  would  redesignate  S  405.1316(g)  as 
S  405.1316(f),  make  an  editorial  change 
and  delete  reference  to  State  law  record 
retention  requirements  since  the  existing 
two  year  Federal  requirement  is 
adequate  for  purposes  of  the  Medicare 
program.  Federal  regulations  do  not 
have  to  reinforce  State  law 
requirements;  the  State  can  enforce  its 
own  requirements. 


•  Sections  405.1317  (a)(4)  (a)(5)  and 
(a)(6).  Condition— quality  control. 
'Standard:  General.  These  sections 
require  the  availability  at  all  times  of   * 
certain  pianuals  and  other  written 
instructions  in  the  immediate  bench  area 
of  personnel  engaged  in  examining 
specimens  and  performing  related 
procedures  within  a  category;  written 
approval  by  the  director  or  supervisor  of 
all  changes  in  laboratory  procedures: 
and  the  maintenance  and  availability  of 
laboratory  records  to  laboratory 
personnel  as  well  as  to  the  Secretary. 

Statutory  Basis 

Section  1861(s)(12)  of  the  Act. 

Revision/Rationale 

We  would  revise  §  405.1317(a)(4)  by 
combining  in  one  location  requirements 
relating  to  procedure  manuals  which  are 
currently  contained  in  both  S  405.1316(^ 
and  5405.1317(a)(4)(i).  The  reference  to 
automated  test  equipment  would  be        , 
removed  from  §  405.1316(a)  and  that        ' 
paragraph  would  be  revised  and 
incorporated  in  S  405.1317(a)(4)(v),  along  ' 
writh  the  current  S  405.1317(a)(5).  Since 
the  term,  "automated  test  equipment," 
has  not  been  defined  in  the  regulations, 
ambiguity  exists  concerning  its 
applicability.  As  a  result  the  regulation 
would  be  modified  to  reflect  that  if  any 
test  system  becomes  inoperable, 
regardless  of  whether  it  is  automated, 
manual,  or  involves  equipment  at  all,  the 
laboratory  must  have  a  protocol  for 
maintaining  alternative  methods  to 
either  store  the  specimens  or  perform 
the  test.  Laboratories  may  not  be  able  to 
perform  tests  for  a  variety  of  reasons 
other  than  automated  equipment  failure. 
Such  reasons  include  power  failures, 
insufficient  reagents  to  perform  the 
tests,  absence  of  personnel  to  perform 
special  procedures  and  related  | 

problems.  Thus,  for  all  test  systems,  the 
laboratory  must  define  its  alternative 
methods  such  as  storing  the  specimens 
under  appropriate  conditions  to  ensure 
their  integrity,  sending  the  specimens  to 
another  laboratory,  or  whatever  actions 
are  necessary  to  assure  that  the 
laboratory  can  obtain  vahd  test  results. 
The  critical  consideration  is  not  the 
degree  of  automation  but  the  assurance 
of  quality,  and  the  revision  would  clarify 
this  point.  Section  405.1317(a)(6)  would 
be  redesignated  as  a  new 
§  405.1317(a)(5).  We  propose  no 
substantive  revision  to  the  requirements 
in  redesignated  {  405.1317(a)(5)  at  this 
time.  Instead,  we  invite  comments  on 
which  requirements  are  still  needed  to 
ensure  reliable  and  accurate  testing,  and 
which  may  no  longer  be  necessary. 
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•  Section  405.1317(b)(3).  Condition- 
quality  control.  Standard-  qaoh'ty 
control  system — methodologies.  Clincal 
Chemistry.  This  standard  specifies  the 
method  and  frequency  for  checking 
laboratory  instruments  used  in  clinical 
chemistry  and  the  maintenance  of 
records  for  this  purpose. 

Statutory  Basis 

Section  1861(s)(12)  of  the  Act 

Revision /Rationale 

We  plan  no  revision  to  S  405.1317(b)(3) 
at  this  time.  The  requirement  that  the 
measurement  of  specimens  be  done  on 
equipment  that  must  be  calibrated  and 
controlled  was  originally  included 
because  it  was  believed  necessary  to 
ensure  accurate  and  precise  results. 
Maintenance  of  records  of  previous 
calibrations  was  believed  to  be 
necessary  to  assist  in  the  recalibration 
effort.  We  invite  review  and  specific 
comment  on  whether  these 
recordkeeping  requirements  are  still 
necessary. 

C.  42  CFR  Part  405  Subpart  Q— 
Conditions  of  Participation:  Clinics, 
Rehabilitation  Agencies,  and  Public 
Health  Agencies  as  Providers  of 
Outpatient  Physical  Therapy  and/or 
Speech  Pathology  Services:  and 
Conditions  for  Coverage:  Outpatient 
Physical  Therapy  Services  Furnished  by 
Physical  Therapists  in  Independent 
Practice 

•  Section  405.1720(b).  Condition  of 
Participation — rehabilitation  program. 
Standard:  Arrangements  for  social  or 
vocational  services.  This  standard 
permits  rehabilitation  agencies  to 
provide  social  or  vocational  adjustment 
services  under  a  written  contract  with 
others  (that  is.  other  than  salaried 
employees),  provided  the  agency  retains 
responsibility  for,  and  control  and 
supervision  of.  these  services.  The  terms 
of  the  contract  are  speciHed  in  detail. 

Statutory  Basis 

Section  1861(p)(4)(A)(i)  of  the  Act 
requires  that  each  clinic  or  agency  have 
the  necessary  personnel  to  carry  out  the 
programs  offered.  Section 
1861(p)(4)(A)(v)  provides  that  clinics 
and  agencies  must  meet  other  health 
and  safety  requirements  that  the 
Secretary  Hnds  necessary. 

Revision/Rationale 

We  propose  to  revise  the  regulation  at 
S  405.1720(b)  by  removing  explicit 
contractual  requirements  such  as  the 
geographic  areas  in  which  services  are 
to  be  furnished,  the  completion  and 
submission  of  clinical  record 
infonnation.  and  the  participation  in 


conferences  required  to  coordinate 
patient  care.  We  propose  instead  to 
require  that  personnel  under  contract  be 
held  accountable  for  meetmg  the  same 
agency  requirements  as  salaried 
personnel  as  set  forth  in  this  subpart, 
and  that  the  agency  be  responsible  for 
control  and  supervision  of  the  services. 

•  Section  405.1721(a).  Condition  of 
participation — arrangements  for 
physical  therapy  and  speech  pathology 
services  to  be  performed  by  other  than 
salaried  organization  personnel. 
Standard:  Contract  provisions.  This 
standard  contains  specific  requirements 
for  the  terms  of  a  contract  under  which 
an  organization  provides  outpatient 
physical  therapy  or  speech  pathology 
services  under  an  arrangement  with 
others. 

Statutory  Basis 

Section  18m(p)(4)(A)(i)  of  the  Act 
requires  that  each  clinic  or  agency  have 
the  necessary  personnel  to  carry  out  the 
programs  offered.  Section 
1861(pK4)(A)(v)  provides  that  cUnics 
and  agencies  must  meet  the  health  and 
safety  requirements  the  Secretary  finds 
necessary. 

Revision/Rationale 

We  propose  to  delete  the  list  of 
contractual  provisions  and  instead 
require  that  all  nonsalaried  personnel 
furnishing  services  meet  the  same 
requirements  as  salaried  personnel.  We 
are  also  proposing  to  make  a  conforming 
change  to  this  section  to  make  it 
consistent  with  other  proposed  changes 
published  in  the  Federal  Register  on 
February  24. 1986.  (51  FR  6429)  that 
would  include  "podiatrist"  in  the 
definition  of  "physician". 

•  Section  405.1722.  Condition  of 
participation — clinical  records.  This 
section  specifies  requirements  for 
maintaining  clinical  records  for 
providers  of  outpatient  physical  therapy 
and  speech  pathology  services. 

Statutory  Basis 

Section  1861(p)(4)(A)(iii)  of  the  Act 
requires  that  providers  of  outpatient 
physical  therapy  and  outpatient  speech 
pathology  services  must  maintain 
clinical  records  on  all  patients. 

Revision/Rationale 

We  plan  no  changes  to  {  405.1722  at 
this  time,  because  the  recordkeeping 
requirements  are  consistent  with 
accepted  standards  of  care.  However, 
we  request  comments  on  which  of  the 
requirements  are  still  needed  to  ensure 
that  medically  necessary  services  of 
acceptable  quality  are  furnished  to 
program  beneficiaries. 


•  Section  405.1736  (b)  and  (d) 
Condition  for  coverage— clinicaJ 
records.  Standard:  Content  and 
Standard:  Retention  and  preservation. 
These  standards  specify  requirements 
for  the  content  and  retention  of  clinical 
records  by  physical  therapists  in 
independent  practice. 

Statutory  Basis 

Section  1861(p)(4)(A)(iii)  of  the  Act 
provides  that  independently  practicing 
physical  therapists  must  maintain 
clinical  records  on  all  patients.  This 
section  also  provides  that  the  physical 
therapist  must  meet  those  requirements 
that  the  Secretary  may  find  necessary. 

Revision/Rationale 

We  plan  no  changes  to  {  405.1736  (b) 

and  (d)  at  this  time  because  we  believe 
that  these  recordkeeping  activities  are 
consistent  with  standard  business 
practices  and  therefore,  are  not 
burdensome.  We  request  comments  on 
which  of  the  requirements  are  still 
necessary  to  ensure  the  quality  and 
appropriateness  of  services  and  which 
may  no  longer  be  necessary. 

III.  Regulatory  bnpact  Siatament 

A.  Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  regulations  that  are 
likely  to  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  cause 
a  major  increase  in  costs  or  prices,  or 
result  in  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  iimovation. 

We  examined  each  provision  noted  in 
the  preamble  for  potential  impacts 
(costs  and  benefits)  on  affected 
providers  and  suppliers.  Several  of  the 
proposed  changes  would  benefit 
providers  and  suppliers  by  reducing 
certain  recordkeeping  requirements  (for 
example,  those  relating  to  personnel 
records  and  contractual  provisions).  We 
are  proposing  to  retain  several  current 
requirements  we  believe  are  necessary 
to  assure  compliance  with  the  intent  of 
the  standard.  The  cost  effect  of  reduced 
reporting  associated  with  this  proposal 
would  be  very  small.  Compared  to  all 
other  requrements.  the  time  and 
manpower  required  by  providers  and 
suppliers  during  the  siirvey  process  to 
demonstrate  compliance  with  these 
requirements  is  minimal.  We  conclude, 
therefore,  that  the  overall  effect  is 
negligible.  Because  no  threshold  criteria 
under  E.0. 12291  would  be  exceeded, 
this  proposal  is  not  considered  a  maior 
rule  and  an  impact  analysis  is  not 
required. 
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B.  Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Section  601 
through  612).  we  prepare  and  publish  an 
initial  regulatory  flexibility  analysis  for 
proposed  regulations  unless  the 
Secretary  certifies  that  the  regulations 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
While  all  providers  and  suppliers 
subject  to  these  conditions  of 
participation  or  conditions  for  coverage 
are  considered  small  entities,  the  impact 
of  these  requirements  would  be  minimal 
on  each  institution  or  service.  Therefore, 
the  Secretary  certifies  under  5  U.S.C. 
e05(b)  that  this  proposed  rule  would  not 
result  in  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

All  sections  of  these  proposed  rules 
contain  information  collection 
requirements  that  the  Office  of 
Management  and  Budget  has  requested 
us  to  review.  A  notice  will  be  published 
in  the  Federal  Register  when  approval  is 
obtained.  Other  organizations  and 
individuals  desiring  to  submit  conmient 
on  the  information  collection 
requirement  should  follow  the  directions 
in  the  ADDRESS  section  of  this 
preamble. 

IV.  Response  to  Comments 

I      Because  of  the  large  number  of 
[  comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all  comments 
and  discuss  the  issues  in  the  preamble 
to  that  rule. 

List  of  SubjecU  in  42  CFR  Part  405 

Administrative  practice  and 
procedure.  Certification  of  compliance. 
Clinics.  Conti-acts  (Agreements),  End- 
Stage  Renal  Disease  (ESRD),  Health 
care,  Healtii  facifities.  Health 
maintenance  organizations  (HMO), 
Health  professions.  Health  suppliers. 
Home  health  agencies,  Hospitals, 
Inpatients,  Kidney  diseases, 
Laboratories.  Medicare,  Nursing  homes. 
Onsite  surveys.  Outpatient  providers. 
Reporting  requirements.  Rural  areas,  X- 
rays. 

42  CFR  Part  405  would  be  amended  as 
set  forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

A.  Subpart  L  is  amended  as  follows: 


Subpart  L— Conditiona  of 
Participation;  Home  Health  Agendea 

1.  The  authority  citation  for  Subpart  L 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1842, 1861, 1882. 1870 
and  1871  of  the  Social  Security  Act  42  U.S.C. 
1302, 1395U.  1395X,  1395y.  1395gg.  and  1395hh. 

2.  Section  405.1221  is  amended  as 
follows: 

a.  Paragraphs  (e),  (f).  and  (g)  are 
revised  to  make  the  recordkeeping 
requirements  less  specific,  more  general. 

S40S.1221    CondHlon  of  participation: 
Organization,  sarvices,  administration. 

(e)  Standard:  Personnel  policies  and 
records.  Personnel  and  patient  care 
practices  are  supported  by  written 
pohcies,  that  are  kept  current.  Personnel 
records  include  the  qualifications  of  all 
clinical  personnel  as  well  as  evidence  of 
State  licensure,  where  applicable. 

(f)  Standard:  Personnel  under  hourly 
or  per  visit  contracts.  If  personnel  under 
houriy  or  per  visit  contracts  are  utilized 
by  the  home  health  agency,  there  is  a 
written  contract  between  such 
personnel  and  the  agency  clearly 
designating: 

(1)  That  patients  are  accepted  for  care 
only  by  the  primary  home  health  agency. 

(2)  TTie  services  to  be  provided. 

(3)  That  personnel  furnishing  services 
must  meet  the  same  requirements, 
responsibilities  and  pohcies  as  salaried 
persoimel  as  set  forth  in  this  subpart, 
and 

(4)  The  procedures  for  determining 
chaises  and  reimbursement. 

(g)  Standard:  Coordination  of  patient 
services.  All  personnel  providing 
services  maintain  liaison  to  assure  that 
their  efforts  effectively  complement  one 
another  and  support  the  objectives 
outlined  in  the  plan  of  ti^atment.  The 
clinical  record  or  minutes  of  case 
conferences  establish  that  interchange, 
reporting,  and  coordination  of  care 
occur.  A  written  summary  report  for 
each  patient  is  sent  to  the  attending 
physician  at  least  every  60  days. 

{405.1221    [AnwndMt] 

b.  In  5  405.1221(i)(2)  the  first  and 
second  sentences,  the  capital 
expenditure  amount  above  which 
detailed  description  is  required  is 
changed  trom  "$100,000"  and  "$600,000". 

3.  In  9  ^5.1223,  paragraph  (a)  is 
reprinted  without  change,  for  comment 
and  in  revised  paragraph  (b)  "60"  is 
changed  to  "62"  to  read  as  follows: 


S40S.1223    Condition  of  participation: 
Accaptanca  of  patlants,  plan  of  traatmant. 
mtdlcal  suparvlskMi. 
***** 

(a)  Standard:  Plan  of  treatment  The 
plan  of  treatment  developed  in 
consultation  with  the  agency  staff 
covers  all  pertinent  diagnoses,  including 
mental  status,  types  of  services  and 
equipment  required,  frequency  of  visits, 
prognosis,  rehabiUtation  potential 
functional  limitations,  activities 
permitted,  nutritional  requirements, 
medications  and  treatments,  any  safety 
measures  to  protect  against  injury, 
instructions  for  timely  discharge  or 
referral,  and  any  other  appropriate 
items.  If  a  physician  refers  a  patient 
under  a  plan  of  treatment  which  cannot 
be  completed  until  after  an  evaluation 
visit,  the  physician  is  consulted  to 
approved  additions  or  modifications  to 
the  original  plan.  Orders  for  therapy 
services  include  the  specific  procedures 
and  modalities  to  be  used  and  the 
amount,  frequency,  and  duration.  The 
therapist  and  other  agency  personnel 
participate  in  developing  the  plan  of 
treatment. 

(b)  Standard:  Periodic  review  of  plan 
of  treatment.  The  total  plan  of  treatment 
is  reviewed  by  the  attending  physician 
and  home  health  agency  personnel  as 
often  as  the  severity  of  the  patient's 
condition  requires,  but  at  least  once 
every  62  days.  Agency  professional  staff 
promptly  alter  the  physician  to  any 
changes  that  suggest  a  need  to  alter  the 
plan  of  treatment. 
***** 

4.  Sections  405.1224  (a)  and  (b)  are 
reprinted  without  change,  for  comment: 

§405.1224    Condition  of  participation: 
SIdllad  nursing  sarvice. 

*        •        •        •        * 

(a)  Standard:  Duties  of  the  registered 
nurse,  the  registered  nurse  makes  the 
initial  evaluation  visit,  regularly  re- 
evaluates the  patient's  nursing  needs,      I 
initiates  the  plan  of  treatment  and 
necessary  revisions,  provides  those 
services  requiring  substantial  and 
specialized  nursing  skill,  initiates 
appropriate  preventive  and 
rehabilitative  nursing  procedures, 
prepares  clinical  and  progress  notes, 
coordinates  services,  informs  the 
physician  and  other  personnel  of 
changes  in  the  patient's  condition  and 
needs,  counsels  the  patient  and  family 
in  meeting  nursing  and  related  needs, 
participates  in  in-service  programs,  and 
supervises  and  teaches  other  nursing 
personnel. 

(b)  Standard:  Duties  of  the  licensed 
practical  nurse.  The  licensed  practical 
nurse  provides  services  in  accordance 
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with  agency  poiicies,  prepares  clinical 
and  progress  notes,  assists  the  physician 
and/or  registered  nurse  in  performing 
specialized  procedures,  prepares 
equipment  and  materials  for  treatments 
observing  aseptic  technique  »a  required, 
and  assists  the  patient  in  learning 
appropriate  self-care  techniques. 

5.  Section  405.1225(a)  is  reprinted 
without  change,  for  comment: 

§405.1225    Condition  of  particiMtion: 
Therapy  Services. 

•  •        *        *        * 

(a)  Standard-  Supervision  of  physical 
therapist  assistant  and  occupational 
therapy  assistant.  Services  provided  by 
a  qualified  physical  therapist  assistant 
or  qualified  occupational  therapy 
assistant  may  be  furnished  under  the 
supervision  of  a  qualified  physical  or 
occupational  therapist.  A  physical 
therapist  assistant  or  occupational 
therapy  assistant  performs  services 
planned,  delegated,  and  supervised  by 
the  therapist,  assists  in  preparing 
clinical  notes  and  progress  reports,  and 
participates  in  educating  the  patient  and 
family,  and  inservice  programs. 

*  •        *        •        • 

6.  Section  405.1226  is  reprinted 
without  change,  for  comment: 

§405.1226    Condition  of  partkHpation: 
Medical  aocial  aervice*. 

Medical  social  services,  when 
provided,  are  given  by  a  qualified  social 
worker  or  by  a  quahfied  social  work 
assistant  under  the  supervision  of  a 
qualified  social  worker,  and  in 
accordance  with  the  plan  the  treatment. 
The  social  worker  assists  the  physician 
and  other  team  members  in 
understanding  the  significant  social  and 
emotional  factors  related  to  the  health 
problems,  participates  in  the 
development  of  the  plan  of  treatment, 
prepares  chnical  and  progress  notes, 
works  with  the  family,  utilizes 
appropriate  community  resources, 
participates  in  discharge  planning  and 
inservice  programs,  and  acts  as  a 
consultant  to  other  agency  personnel. 

7.  Section  405.1228,  the  term 
"provided"  is  substituted  for  the  term 
"rendered"  in  the  introductory  language, 
and  paragraphs  (a)  and  (b)  are  reprinted 
without  change,  for  comment  as  revised. 
S  405.1228  reads  as  follows: 

§405.1228    Condition  of  participation: 
Clinicai  records. 

A  clinical  record  containing  pertinent 
past  and  current  findings  in  accordance 
with  accepted  professional  standards  is 
maintained  for  every  patient  receiving 
home  health  services.  In  addition  to  the 
plan  of  treatment  (see  §  405.1223(a)).  the 
record  contains  appropriate  identifying 


information;  oame  of  physician:  drug, 
dietary,  treatment  and  activity  orders; 

signed  and  dated  clinical  and  progress 
notes  (clinical  notes  are  written  the  day 
service  is  provided  and  incorporated  no 
less  often  than  weekly);  copies  of 
summary  reports  sent  to  the  physician: 
and  a  discharge  sommaxy. 

(a)  Standards:  Retention  of  records. 
Clinical  records  are  retained  for  5  years 
after  the  month  the  cost  report  to  which 
the  records  apply  is  filed  with  the 
intermediary,  unless  State  law  stipulates 
a  longer  period  of  time.  Policies  provide 
for  retention  even  if  the  home  health 
agency  discontinues  operations,  if  a 
patient  is  transferred  to  another  health 
facility,  a  copy  of  the  record  or  abstract 
accompanies  the  patient. 

(b)  Standards:  Protection  of  records. 
Clinical  record  information  is  safe 
guarded  against  toss  or  uiuuthorized 
use.  Written  procedures  govern  use  and 
removal  of  records  and  conditions  for 
release  of  information.  Patient's  written 
consent  is  required  for  release  of 
information  not  authorized  by  law. 

8.  Section  405.1229  is  amended  by 
revising  paragraph  (a)  to  remove  the  last 
sentence  which  lists  data  suggested  for 
inclusion  in  the  review.  As  revised. 
S  405.1229(a)  reads  as  follows; 

§405.1228    Condition  of  participation— 
Evaluation. 

***** 

(a)  Standard:  Policy  and 
administrative  review.  As  a  part  of  the 
evaluation  process  the  policies  and 
administrative  practices  of  the  agency 
are  reviewed  to  determine  the  extent  to 
which  they  promote  patient  care  that  is 
appropriate,  adequate,  effective,  and 
efficient.  Mechanisms  are  established  in 
writing  for  the  collection  of  pertinent 
data  to  assist  in  evaluation. 

*  •  •  •  * 

B.  Subpart  M  is  amended  as  follows: 

Subpart  M — Conditions  for  Coverage 
of  Service*  of  Independent 
Laboratories 

1,  The  authority  citation  for  Subpart  M 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 18ei(s)(10)  and  (11), 
1864. 1871.  of  the  Social  Security  Act:  49  Stat. 
647  as  amended,  79  Stat.  322,  79  Stat.  325-326, 
79  Stat.  331;  42  U.S.C.  1302, 1395x(s)(10)  and 
(11),  1395aa.  and  1395hh. 

2.  In  section  405.1314,  paragraph  (a) 
introductory  text  is  reprinted  for  reader 
comprehension  and  paragraph  (a)(2)  is 
revised  to  remove  outdated  date 
references,  with  no  change  in  the 
proficiency  testing  requirements,  to  read 
as  follows: 


§  405. 1 3 1 4    Condition— Clinical  lat>onrtor)r; 
tests  pcrf  omMd. 

•  •         «         •         * 

(a)  Standard:  Proficiency  testing.  AH 
clinical  laboratories  must  successfully 
participate  in  a  proficiency  testing 
program  as  defined  in  {  405.1310(c) 
covering  all  clinical  laboratory  and 
anatomical  pathology  specialties  and 
subspecialties  as  made  available  in 
which  the  laboratory  is  approved  to 
perform  tests.  Laboratories  shall: 
ft        •        •        •        * 

(2)  Maintain  records  of  all  proficiency 
testing  results  in  programs  it  uses  to 
meet  the  requirement  in  the  first 
sentence  of  paragraph  (a)  of  this  section. 
Records,  including  results  and 
interpretations,  must  be  available  to  the 
State  agency.  An  exception  to  the 
requirements  of  this  paragraph  may  be 
made  if  an  appropriate,  approved 
proficiency  testing  program  is  not 
readily  available.  Such  exception  shall 
continue  until  the  State  agency  or  the 
Secretary  determmes  that  such  a 
program  has  been  developed  and  is 
available. 

3.  Section  405.1315  is  amended  by 
revising  paragraph  (f)  to  simplify  the 
standard  and  substitute  a  general 
sentence  for  the  three  specific  factors,  to 
read  as  follows: 

§405.1315    Condition— cynical  laboratory; 
technical  personn*!. 

•  *         •         ft         ft 

(f)  Standard:  personnel  policies.  There 
are  written  personnel  policies  that 
adequately  support  sound  laboratory 
practice.  Records  are  maintained  to 
demonstrate  that  each  employee  is 
qualified  for  his  or  her  position  and 
assignments  by  means  of  training  and 
experience,  and  that  employees  receive 
adequate  health  supervision. 

4.  In  9  405.1316.  paragraph  (a)  is 
removed,  paragraphs  (b).  |c).  (d).  (e),  (f), 
and  (g)  are  redesignated  as  (a),  (b).  (c). 
(d),  (e),  and  (f)  respectively,  and 
redesignated  (e)  and  (f)  are  revised.  As 
revised  paragraphs  (a)  through  (f)  read 
as  follows: 

§405.1316    Condition— clinical  laboratory; 
management 

•  *         ft         *         • 

(a)  Standard;  laboratory  managemenL 
Space  and  facilities  are  adequate  to 
properly  perform  the  services  which  are 
performed  in  or  offered  by  the 
laboratory.  The  factors  explaining  the 
standards  are  as  follows: 

(1)  Workbench  space  is  ample,  well- 
lighted,  and  convenient  to  sink,  water, 
gas,  and  suction  and  electrical  outlets  as 
necessary. 
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(2)  WoH(^e«s  are  —Tingrd  so  as  to 
minimize  problems  in  traasportetion  and 
communicatioh, 

(3)  The  laboratory  is  properly 
ventilated. 

(4)  Volatile  chemicals  and 
inflammable  solvents  are  properly 
stored  in  areas  unlikely  to  igaite  same  or 
restricted  from  open  flame  or  heat 

(5)  Temperature  and  humidity  are 
controlled  within  limits  required  for 
proper  performance  of  tests  and 
operation  of  hwtniments  affected  by 
these  variations. 

(•)  Voltage  levels  at  electrical  sources 
to  which  automated  e^ipment  n 
connected  are  monitored  and  recorded. 

(7)  Adequate  fire  precautkms  and 
occupational  safety  and  health  laws  are 
known,  posted,  and  obacrved  insuring 
thai  there  is  freedom  from  unnecessary 
physical,  chemical,  and  biological 
hazards. 

(b)  Standard:  collection  of  specimens. 
No  persons  other  than  a  Uceased 
physician,  or  one  otherwise  authorized 
by  law,  manipuLates  a  patieiU  for  the 
collection  of  specimens  except  that 
qualified  technical  persoonei  of  the 
laboratory  may  coflect  blood  or  remove 
stomach  contents  and  collect  material 
for  smears  and  culture  under  the 
direction  or  upon  the  written  request  of 
a  licensed  physidan. 

(c)  Stondortf;  sterrfrzation.  Syringes, 
needles,  lancets,  or  other  blood-letting 
devices  capable  of  transmitting  infection 
from  one  person  to  another  are  not 
reused  unless  they  are  properly 
sterilized  prior  to  each  use  and  wrapped 
in  a  manner  which  will  insure  *af  they 
remain  sterile  until  used.  Appropriate 
sterilization  and  disinfection  techniques 
are  utilized,  as  required,  for  tests 
performed  on  potentially  contamnated 
material  and  for  the  protection  of 
laboratory  personnel.  Disposable 
syringes,  needles,  pipettes,  Petri  dishes, 
and  other  disposable  items  are 
appropriately  discarded  immediately 
after  use.  Each  sterilizing  cycle  containa 
a  device  which  indicates  proper 
sterilization  or  an  adequate  recording 
thermometer  is  used  and  records  kept  of 
temperature  readings.  Proper  operation 
of  the  autoclave  is  checked  monthly 
with  viable  spores  or  appropriate 
indicators. 

(d)  Standard;  examination  and 
reports.  The  laboratory  examines 
specimens  only  at  the  request  of  a 
licensed  physician,  dentist,  oi  other 
person  authorized  by  law  to  use  the 
findings  of  laboratory  examinatioos  and 
reports  only  to  those  authorized  by  law 
to  receive  such  results.  The  factors 
explaining  the  standard  are  as  follows: 

(1)  If  thepaUentiasent  to  the 
laboratory,  a  written  request  for  the 


desired  lafaantory  procedures  is 
obtained  from  a  person  authorized  by 
law  to  use  findings  of  lab(»atary 
examination. 

[2)  If  only  a  specincn  is  sent,  h  is 
accoinp«knied  by  a  written  request 

(3)  If  the  laboratory  receives  reference 
specimens  from  another  laboratory,  il 
reports  back  to  the  laboratory 
submitting  the  specimens. 

Ce)  Staadend;  specimens— records. 
The  laboratory  maintains  records 
containing  the  following  information; 

(1)  The  laboratory  number  or  other 
identification,  of  the  specimen. 

(2)  The  name  and  other  identification 
of  the  person  from  which  the  specimen 
was  taken. 

(3)  The  name  of  the  licensed  physician 
or  other  authorized  person  or  clinical 
laboratory  wiuch  sti^itted  the 
specimen. 

(4)  The  date  the  specimen  was 
collected  by  the  physician  or  other 
authorized  person. 

(5)  The  date  the  specimen  was 
received  in  the  laboratory. 

t6)  The  condition  of  unsatisfactory 
specimens  when  received  (e.g..  broken, 
leaked,  hemolyzed.  or  turbid,  etc). 

(7)  The  type  of  test  perfemed. 

(8)  The  date  that  test  was  performed. 

(9)  The  results  of  the  laboratory  teat  or 
cross-reference  to  results  and  the  date  of 
reporting. 

(10)  The  name  and  address  of  the 
laboratory  to  which  forwarded  if  the 
procedure  is  not  performed  at  this 
laboratory. 

(f)  Standard:  laboratory  report  and 
record.  The  laboratory  report  is  sent 
promptly  to  the  licensed  physician  or 
other  authorized  person  who  requested 
the  test  and  a  suitable  record  of  each 
test  result  is  preserved  by  the  laboratory 
for  a  period  of  at  least  2  years  after  the 
date  of  submission  of  the  report.  The 
factors  explaining  the  standard  are  as 
follows: 

(1)  The  laboratory  director  is 
responsible  for  the  laboratory  report. 

(2)  Duplicate  copies  or  a  suitable 
record  of  laboratory  reports  are  filed  in 
the  laboratory  in  a  marmer  which 
permits  ready  identification  and 
accessibility. 

(3)  Tissue  pathology  reports  utilize 
acceptable  terminology  of  a  recognized 
system  of  disease  nomenclature. 

(4}  The  results  of  laboratory  tests  or 
procedures  or  transcripts  thereof  are  not 
sent  to  the  patient  concerned  except 
with  the  written  consent  of  the 
physician  or  other  authorized  person 
who  requested  the  test. 

(5)  Pertinent  "normal"  ranges  as 
determined  by  the  laboratory  performing 
the  tests  are  available  to  the  physician 
requesting  such  tests. 


(6)  A  list  of  analytical  methods 
employed  by  the  laboratory  and  a  basis 
for  the  listed  "normal"  range  is 
maintained  in  the  laboratory.  The  Kst 
shall  be  made  available  to  any 
physician  ordering  an  examination  upon 
request 

(7)  If  the  laboratory  reCers  specimens 
to  another  laboratory,  the  laboratory 
receiving  the  specimens  meets  the 
applicable  conditions  under  the  health 
insurance  program.  Each  physician 
ordering  an  examination  is  notified  that 
the  specimen  was  referred  to  another 
laboratory.  Such  notice  must  show  the 
name  and  address  or  other  identification 
of  the  laboratory  to  which  the  specimen 
is  referred.  K  the  (^ysician  so  requests, 
the  referring  laboratory  may  authorize 
the  testing  laboratory  to  report  directly 
to  the  physician  or  other  authorized 
person  who  requested  the  test,  in  which 
event  the  testing  laboratory  must  send  a 
duphcate  of  rt»e  report  to  the  referring 
laboratory. 

5.  In  secton  405.1317,  the  introductory 
language  of  paragraphs  [a)  and  (b)  is 
reprinted  for  reader  comprehension, 
paragraph  (a)(4)  is  revised  to  read  as 
follows,  paragraph  (a)f5J  is  removed, 
paragraph  (a)(6)  is  redesignated  as 
(a)(5),  and  (b)(3)  is  reprinted  without 
change  for  comment: 


§405.1317 

(a)  Standard;  general.  Quality  controls 
imposed  and  practiced  by  the  laboratory 
must  provide  for  and  assure: 
*         *         ft        *        • 

(4)  The  availability  at  all  times,  in  tf»e 
immediate  bench  area  of  personnel 
engaged  in  examining  specimens  and 
performing  related  procedures  wFithin  a 
category  (e.g..  clinical  chemistry, 
hematology,  and  pathology),  of  current 
laboratory  manuals  or  other  complete 
written  descriptions  and  instructions 
relating  to  (i)  the  current  analytical 
methods  used  by  personnel,  (ii) 
reagents,  (iii)  control  and  calibration 
procedures,  (iv)  pertinent  literature 
references,  and  (v)  alternative  methods 
for  performing  tests  or  storing  the  test 
specimens  in  the  event  that  a  test 
system  becomes  inoperable. 

Procedures  and  changes  in  procedures 
are  approved,  signed  and  dated  by  the 
technical  supervisor.  Textbooks  may  be 
used  as  supplements  to  such  written 
descriptions  but  may  not  be  used  in  lieu 
thereof. 

(5)  Maintenance  and  availability  to 
laboratory  personnel  and  to  the 
Secretary  of  records  reflecting  dates 
and.  where  apfvopriate.  the  nature  of 
inspection,  valklaJtion,  remedial  action, 
monitoring,  evaluation,  and  changes  and 
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dates  of  changes  in  laboratory 

procedures. 

*        *        *        «        * 

(b)  Standard;  quality  control  system — 
methodologies.  Provision  is  made  for  an 
acceptable  quality  control  program 
covering  all  types  of  analysis  performed 
by  the  laboratory  for  veriHcation  and 
assessment  of  accuracy,  measurement  of 
precision,  and  detection  of  error.  The 
factors  explaining  the  standard  are  as 
follows: 

***** 

(3)  Clinical  chemistry,  (i)  Each 
instrument  or  other  device  shall  be 
recalibrated  or  rechecked  at  least  once 
on  each  day  of  use.  Records  which 
document  the  routine  precision  of  each 
method,  automated  or  manual,  and  its 
recalibration  schedule  shall  be 
maintained  and  be  available  to 
laboratory  personnel  and  the  Secretary. 
At  least  one  standard  and  one  reference 
sample  (control]  shall  be  included  with 
each  run  of  unknown  specimens  where 
such  standards  and  reference  samples 
are  available.  Control  limits  for 
standards  and  reference  samples  shall 
be  recorded  and  displayed  and  shall 
include  the  course  of  action  to  be 
instituted  when  the  results  are  outside 
the  acceptable  limits. 

(ii)  Screening  or  qualitative  chemical 
urinalysis  shall  be  checked  daily  by  use 
of  suitable  reference  samples. 

C.  Subpart  Q  is  amended  as  follows: 

Subpart  O— Conditions  of 

Participation:  Clinics,  Rehabilitation 
Agencies,  and  Public  (Health  Agencies 
as  Providers  of  Outpatient  Physical 
Therapy  and/or  Speech  Pathology 
Services;  and  Conditions  for 
Coverage:  Outpatient  Physical 
Therapy  Services  Furnished  by 
Physical  Therapists  in  Independent 
Practice 

1.  The  authority  citation  for  Subpart  Q 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1861  (p).  and  1871  of 
the  Social  Security  Act  (42  U.S.C.  1302. 
1395x(p).  1395hh). 

2.  In  §  405.1720,  paragraph  (b)  is 
revised  to  remove  the  6  numbered 
contract  requirements,  and  to  substitute 
a  general  statement,  to  read  as  follows: 

§  405. 1 720    Condition  of  participation- 
rehabilitation  program. 

*  *  •  •  • 

(b)  Standard:  Arrangements  for  social 
or  vocational  services.  If  a  rehabilitation 
agency  does  not  provide  social  or 
vocational  adjustment  services  through 
salaried  employees,  it  may  provide  such 
adjustment  services  by  means  of  a 
written  contract  with  others  who  must 
meet  the  same  requirements  and 


responsibilities  as  salaried  personnel  as 
set  forth  in  this  subpart.  The  contract 
must  specify  the  period  of  time  the 
contract  is  to  be  in  effect  and  the 
manner  of  termination  or  renewal,  and 
provide  for  retention  by  the  agency  of 
responsibility  for,  and  control  and 
supervision  of,  the  services. 

3.  In  §  405.1721,  the  introductory  text, 
and  paragraph  (a),  introductory  text,  are 
republished,  paragraphs  (a)(1)  through 
(a)(5)  are  removed,  a  new  paragraph 
(a)(1)  is  added,  paragraphs  (a)(6),  (a)(7), 
(a)(8)  and  (a)(9)  are  redesignated  as 
(a)(2).  (a)(3).  (a)(4)  and  (a)(5) 
respectively,  and  redesignated  (a)(5)  is 
revised.  As  revised  §405.1721  reads  as 
follows: 

§  405. 1 72 1    Condition  of  participation— 
arrangements  for  physical  ttierapy  and 
speech  pathology  services  to  t>e  performed 
by  other  than  salaried  organization 
personnel. 

When  an  organization  provides 
outpatient  physical  therapy  and/or 
speech  pathology  services  under  an 
arrangement  with  others,  such  services 
are  to  be  furnished  in  accordance  with 
the  terms  of  a  written  contract,  which 
provides  for  retention  by  the 
organization  of  professional  and 
administrative  responsibility  for.  and 
control  and  supervision  of,  such 
services. 

(a)  Standard:  Contract  provisions.  The 
terms  of  the  contract: 

(1)  Require  that  personnel  furnishing 
services  must  meet  the  same 
requirements  as  salaried  personnel  as 
set  forth  in  this  subpart; 

(2)  Specify  the  fmancial  arrangements 
which  provide  that  the  contracting 
outside  resource  may  not  bill  the  patient 
or  the  health  insurance  program  for 
covered  services,  since  pursuant  to 
section  1861(w)(l)  of  the  Act  (42  U.S.C. 
1395x(w)(l)),  covered  services  furnished 
under  arrangements  must  be  billed 
through  the  provider  exclusively  and 
receipt  of  payment  by  the  provider  for 
such  services  on  behalf  of  an  entitled 
individual  discharges  the  liability  of 
such  individual  or  any  other  person  to 
pay  for  such  services; 

(3)  Specify  the  period  of  time  the 
contract  is  to  be  in  effect  and  the 
manner  of  termination  or  renewal; 

(4)  Except  as  provided  in  paragraph 
(a)(5)  of  this  section,  provide  that  the 
services  shall  be  performed  in  the 
patient's  home,  on  the  premises  of  the 
clinic,  rehabilitation  agency,  or  public 
health  agency  making  the  arrangements, 
or  on  the  premises  of  an  institution 
which  meets  the  requirements  of  section 
1861(e)(1)  or  section  1861(j)(l)  of  the  Act; 
and 


(5)  In  the  case  of  a  public  health 
agency  (including  a  public  health  agency 
which  is  certified  by  the  health 
insurance  program  as  a  home  health 
agency),  may  provide  that  physical 
therapy  and/or  speech  pathology 
services  may  also  be  performed  on  the 
premises  of  the  supplier  of  such  services 
but  only  under  the  following 
circumstances: 

(i)  The  public  health  agency  does  not 
have  the  capacity  to  provide  on  its 
premises  all  of  the: 

(A)  Modalities  of  treatment,  tests,  and 
measurements  as  specified  in 

§  405.1718(a)  (in  the  case  of  outpatient 
physical  therapy  services),  or 

(B)  Diagnostic  and  treatment  services 
as  specified  in  $  405.1719(a)  (in  the  case 
of  outpatient  speech  pathology  services); 

(ii)  The  services  provided  on  the 
premises  of  the  supplier  include  those  as 
defined  in  5  405.1718(a)  or  §  405.1719(a). 
as  appropriate,  which  the  public  health 
agency  cannot  provide  on  its  premises, 
and  these  services  are  not  provided  on 
an  outpatient  basis  in  another 
accessible  participating  provider  of 
services; 

(iii)  Services  are  provided  on  the 
premises  of  the  supplier  only  in  those 
instances  in  which  the  patient's 
treatment  requires  the  use  of  modality 
or  regimen  which  is  not  available  on  the 
premises  of  the  public  health  agency; 

(iv)  The  public  health  agency  is 
responsible  for  advising  the  State 
agency  of  the  name  of  each  supplier 
with  whom  it  contracts  for  the  provision 
of  services  and  makes  the  arrangements 
necessary  in  order  for  the  State  agency 
to  survey  the  premises  and  organization 
of  each  supplier  of  services  to  determine 
compliance  with  applicable  regulations; 
and 

(v)  A  physician,  or,  as  appropriate  to 
the  nature  of  the  cases  under  review,  a 
podiatrist,  qualified  physical  therapist, 
qualified  speech  pathologist,  or 
supervising  nurse  employed  by  the 
public  health  agency  reviews  at  least 
every  2  weeks  all  records  of  the  patients 
of  the  public  health  agency  who  have 
been  treated  on  the  premises  of  the 
supplier. 

4.  Section  405.1722  is  reprinted 
without  change,  for  comment: 

§405.1722    Condition  of  partlclpatkMi— 
clinical  records. 

The  organization  maintains  clinical 
records  on  all  patients  in  accordance 
with  accepted  professional  standards, 
and  practices.  The  clinical  records  are 
completely  and  accurately  documented, 
readily  accessible,  and  systematically 
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organized  to  facilitate  rettitving  and 
compiling  information. 

(a)  Standard:  Protection  of  clinical 
record  information.  The  organizatioe 
recognizes  the  confidentiality  of  clinical 
record  information  and  provides 
safeguards  against  loss,  destruction,  or 
unauthorized  use.  Written  procedures 
govern  the  use  and  removal  of  records 
and  the  conditions  for  release  of 
information.  The  patient's  written 
consent  is  required  for  release  of 
information  not  authorized  by  law. 

(b)  Standard:  Content.  The  clinical 
record  contains  sufficient  information  to 
identify  the  patient  cleariy.  to  justify  the 
diagnosis(e8)  and  treatment,  and  to 
document  the  results  accuralely.  All 
clinical  records  contain  the  following 
general  categories  of  data: 

(1)  Documented  evidence  of  the 
assessment  of  the  needs  of  the  patient 
of  an  appropriate  plan  of  care;  and  of 
the  care  and  services  provided, 

(2)  Identification  data  and  consent 
forms, 

(3)  Medical  history, 

(4)  Report  of  physical  exajmaations,  if 
any, 

(5J  Observations  and  progress  notes, 

(6)  Reports  of  treatments  and  clinical 
findings,  and 

(7)  Discharge  summary  induding  final 
diagnosis(es)  and  pro^wsis. 

(c)  Standard:  Completion  of  records 
and  centralization  of  reports.  Current 
clinical  records  and  those  of  discharged 
patients  are  completed  promptly.  AH 
clinical  information  pertaining  to  a 
patient  is  centraHzed  in  the  parent's 
clinical  record.  Each  physician's  entries 


into  the  clinical  record  are  signed  by  the 
appropriate  physician. 

(d)  Standard:  Retention  and 
preservation.  Clinical  records  are 
retained  for  a  period  of  time  not  less 
than: 

(1)  That  determined  by  the  respective 
State  statute,  or  the  statute  of 
limitations  in  the  State,  or 

(2)  In  the  absence  of  a  State  statute: 
(i)  Five  years  after  the  date  of 

discharge,  or 

(ii)  In  the  case  of  a  minor.  3  years 
after  the  patient  becomes  of  age  under 
State  law  or  5  years  after  the  date  of 
discharge,  whichever  is  Longer. 

(e)  Standard:  Indexes.  Clinical  records 
are  indexed  at  least  according  to  name 
of  paHent  to  facilitate  acquisition  of 
statistical  medical  information  and 
retrieval  of  records  for  research  or 
administrative  action. 

(/I  Standard:  Location  and  facilities. 
The  organization  maintains  adequate 
facilities  and  equipment  conveniently 
located,  to  provide  effident  processing 
of  clinical  records  (reviewing,  indexing, 
filing,  and  prompt  retrieval). 

5.  Section  405. 1736(b)  and  (d)  are 
reprinted  wiAout  change  for  comment: 

9405. 173«    Condition  for  coveraoe-cMcai 

records. 

***** 

(l^  Standard  Content.  The  cfinical 
record  contains  sufficient  information  to 
identify  the  patient  dearly,  to  justify  the 
diagnosis(e8)  and  treatment  and  to 
document  the  results  accurately.  Ail 
clinical  records  contain  the  foUowing 
general  categories  of  data: 

(1)  Documented  evidence  oi  the 
assessment  of  the  needs  of  the  patient 


of  an  appropriate  plan  of  care,  and  of 
the  care  and  sevices  provided, 

(2)  Identification  data  and  consent 
forms, 

i^j  Menicai  history, 

(4)  Report  of  physical  examine  tion(s), 
if  any, 

(5)  Observations  and  pro^^ss  notes. 

(6)  Reports  of  treatments  aid  dinical 
findings,  and 

(7)  Discharge  summary  mdnding  final 
diagnosi8(e8)  and  prognosis. 

*        •        •        •        • 

(d)  Standard:  Retention  and 
preservation.  Clinical  records  are 
retained  for  a  period  of  time  not  less 
than: 

(1)  That  determined  by  the  respective 
State  statute  or  the  statute  of  Knritations 

in  the  State,  or 

(2)  In  the  absence  of  a  State  statute: 
(i)  5  years  after  the  date  of  discharge 

or,  (ii)  in  the  case  of  a  minor,  3  years 
after  the  patient  becomes  of  age  under 
State  law.  or  5  years  after  the  date  of 
discbarge,  whichever  is  longer. 
»        •        ♦        •        • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774.  K4edicare-SuppIeineRtary 
Medical  bisurance  Program;  Na  13.714. 
Medical  Assistance) 

Dated;  May  la  1986. 
VHibmm  L.  Ropar. 

Administrator.  Health  Care  Financing 

Administration. 

Approved:  July  14, 1986. 
Otis  R.  Bowen, 

Secretary. 

(FR  Doc.  86-29173  Filed  12-30-86:  8:45ain] 

BlUmC  CODE  4120-01-M 


47276 


Notices 


Federal  Register 

Vol.  51.  No.  250 

Wednesday.  December  31.  1988 


This  section  of  the   FEDERAL   REGISTER 
contains  documents  other  ttuin   rules  or 
proposed  rules  that  are  applicable  to  the 
public.  ^4otic8S  of  hearings  ar>d 
irrvestigations,  committee  meetings,  agency 
decisions  ar>d  rulir>gs.  delegations  of 
auttxxity.   filing   of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  docun>ents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

Pedemales  Electric  Cooperative,  Inc^ 
Finding  of  No  Significant  Impact 

agency:  Rural  Electrification 
Administration.  USDA. 

ACTION:  Finding  of  no  significant  impact. 

summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA).  pursuant  to  the  National 
Environmental  Policy  Act  of  1%9,  as 
amended,  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500 
through  1508),  AND  REA  Environmental 
Policy  and  Procedures  (7  CFR  Part  1794). 
has  made  a  Finding  of  No  Significant 
Impact  (FONSl)  with  respect  to  the 
construction  of  a  138  kV  transmission 
line  and  substation  upgrades  in  Comal 
County,  Texas,  by  Pedernales  Electric 
Cooperative,  Inc.  (Pedemales). 

FOR  FURTHER  INFORMATION  CONTACT: 

REA's  FONSI  and  Environmental 
Assessment  (EA)  and  Pedemales' 
Borrower's  Environmental  Report  (BER) 
may  be  reviewed  at  the  office  of  the 
Director,  Southwest  Area — Electric, 
Room  0207,  South  Agriculture  Building, 
Rural  Electrification  Administration, 
Washington,  DC  20250.  Telephone  (202) 
32&-«848,  or  at  the  office  of  Pedemales 
Electric  Cooperative.  Inc.,  (Bennie  R. 
Fuelburg,  Manager).  P.O.  Box  467, 
Johnson  City,  Texas  78636,  Telephone 
(512)  868-7155.  during  regular  business 
hours. 

Copies  of  the  EA  and  FONSI  can  be 
obtained  from  either  of  the  contacts 
listed  above.  Any  comments  or 
questions  should  be  directed  to  the  REA 
contact. 

SUPPl^MENTARY  INFORMATION:  REA,  in 
conjunction  with  a  request  for 
construction  approval  from  Pedemales, 
has  reviewed  the  BER  submitted  by 
Pedemales  and  has  determined  that  it 
represents  an  accurate  assessment  of 


the  environmental  impacts  of  the 
proposed  project.  The  project  consists  of 
constructing  52.8  km  (32.8  mi)  of  138  kV 
transmission  line  within  a  30  meter  (100 
ft)  right-of-way  (ROW).  Approximately 
19.3  km  (12  mi)  of  138  kV  line  will  be 
constructed  between  Bergheim  and 
Devil's  Hill  along  a  new  ROW.  The 
remainder  of  the  project.  Devil's  Hill  to 
Crane's  Mill  16.5  km  (10.25  mi)  and 
Crane's  Mill  to  Sattler  16.9  km  (10.5)  will 
involve  the  removal  of  an  existing  69  kV 
transmission  line  which  would  be 
replaced  by  a  138  kV  line  that  would 
utilize  the  same  ROW  to  the  extent 
possible. 

REA  determined  that  the  proposed 
project  will  have  no  effect  on  wetlands, 
primeforestland  or  rangeland, 
threatened  and  endangered  species  or 
critical  habitat,  and  any  property  listed 
or  eligible  for  listing  in  the  National 
Register  of  Historic  Places.  The 
floodplains  of  streams  and  areas  defined 
as  prime  farmland  are  located  in  both 
the  preferred  and  altemate  corridors.  A 
maximum  of  10  structures  would  be 
located  within  the  100-year  floodplain  of 
the  streams  located  within  either  the 
preferred  or  altemate  corridor. 
Approximately  0.02  ha  (0.06  ac)  of  prime 
farmland  would  be  impacted  by  the 
project  regardless  of  the  corridor 
selected.  The  only  land  removed  from 
crop  production  would  be  immediately 
adjacent  to  the  line  support  structures. 
There  is  no  altemative  action  that 
would  satisfy  the  need  for  the  project 
which  would  avoid  or  reduce  the  small 
amount  of  prime  farmland  that  would  be 
impacted  or  that  avoids  the  placement 
of  structures  within  the  100-year 
floodplain.  No  other  matters  of  potential 
environmental  concern  have  been 
identified. 

Alternatives  examined  for  the 
proposed  project  included  no  action, 
double  circuiting  the  existing  69  kV 
system,  repalacement  of  the  existing 
system  in  the  project  area  with  138  kV 
lines  and  altemative  line  routes.  REA 
determined  that  the  construction  of  a 
new  138  kV  line  between  Bergheim  and 
Devil's  Hill  and  the  replacement  of 
existing  69  kV  lines  with  138  kV  lines 
between  Devil's  Hill  and  Sattler  is  an 
environmentally  acceptable  altemative 
for  Pedemales  to  maintain  adequate 
service  to  present  customers  and  to 
serve  a  substantial  regional  load  growth. 

Based  upon  the  BER.  REA  prepared  an 
EA  conceming  the  proposed  project  and 


its  impacts.  REA  has  independently 
evaluated  the  proposed  project  and  has 
concluded  that  project  approval  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Consequently,  no 
environmental  impact  statement  is 
necessary. 

In  accordance  with  REA 
Environmental  Policy  and  Procedures  (7 
CFR  Part  1794)  Pedemales  advertised 
and  requested  comments  on  the 
environmental  aspects  of  the  proposed 
project  in  local  newspapers.  There  were 
no  comments. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.850 — Rural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  the  final  mie  related  notice 
to  7  CFR  Part  3015  Subpart  V..  this 
program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

Dated:  December  19, 1988. 
lack  Van  Mark, 

Acting  Administrator. 

[FR  Doc.  86-29318  Filed  12-30-86;  8.45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

AGENCY:  Department  of  Commerce, 
International  Trade  Administration. 

ACTION:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  Intemational  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  "This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  V.  Lacy.  Director,  Office  of  Export 
Trading  Company  Affairs.  Intemational 
Trade  Administration.  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  export 
Trade  Certificates  of  Review.  A 
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certificate  of  review  protects  iu  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  ft-om 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Conunents 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  January  20, 1987 
to:  Office  of  Export  Trading  Company 
Affairs,  Intemational  Trade 
AdministraUon,  Department  of 
Commerce.  Room  5618.  Washington.  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Informafion  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  86- 
00009." 

Applicant:  American  Wood  Chip 
Export  Association.  900  SW.  Fifth 
Avenue.  23rd  Floor.  Portland.  Oregon 
97204.  Contact:  David  P.  Miller. 
Secretary /Treasurer.  Telephone:  503/ 
294-9202. 

Application  #:  86-00009. 

Date  Deemed  Submitted:  December 
15.1986. 

Members  (in  addition  to  applicant): 
Sun  Studs.  Inc.  and  RLC  Fibre  Co..  Inc. 
of  Roseburg.  Oregon;  Medford 
Corporation.  Medford.  Oregon;  Bohemia, 
Inc..  Eugene.  Oregon;  and  North  Coast 
Export  Cooperative.  Eureka,  California. 
Summary  of  the  Application 

A.  Export  Trade  and  Export  Markets 
The  American  Wood  Chip  Export 

Association  ("AWCEA")  intends  to 
export  wood  chips,  sawdust,  shavings, 
and  other  wood  fibers  (other  than  pulp) 
on  a  worldwide  basis. 

B.  Export  Trade  Activities  and  Methods 
of  Operation 

AWCEA  seeks  certification  for  the 
following  export-related  activities: 
i !    1.  Members  may  discuss  supply  and 
demand  for  chips  in  export  trade, 
including  availability  of  chips  for  export, 
anticipated  export  prices  and  volumes 
desired  by  export  customers. 

2.  Members  may  discuss  and/or  agree 
upon  terms  of  export  sales  of  the 
products  to  foreign  buyers. 


3.  Members  may  discuss  and/or  agree 
upon  export  prices  to  be  charged  by 
members  for  the  product  in  sales  to 
foreign  buyers. 

4.  Members  may  discuss  domestic 
supply  and  demand  for  the  products  in 
the  Pacific  Northwest  region.  There  will 
be  no  discussion  of  specific  prices  or 
volumes  involved  in  domestic 
transactions  by  members,  but  such 
information  can  be  furnished  by 
members  on  a  confidential  basis  to  the 
secretary  of  the  organization  who  will 
compute  averages  and  trends  regarding 
domestic  prices  and  volumes  for 
disclosure  to  members. 

5.  The  associaUon  may  limit 
membership  to  companies  which  export 
the  products  described  above. 

6.  The  association  may  exclude  from 
its  membership  companies  which  are 
owned,  controlled  by.  or  affiliated  with, 
foreign  individuals,  or  corporations  or 
govemments. 

Dated:  December  23, 1986. 
George  Muller, 

Deputy  Director.  Office  of  Export  Trading 
Company  Affairs. 

(FR  Doc.  86-29300  Filed  12-30-86;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

1985  Survey  of  Strip  Bass  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action;  Notice  of  survey  results. 


SUMMARY:  NOAA  publishes  the  results 
of  a  siurey  of  Atlantic  coast  striped 
bass  fisheries  for  1985.  The  report  of 
survey  results  is  required  under  the 
Atlantic  Striped  Bass  Conservation  Act. 
The  intended  effect  is  to  provide 
information  on  the  status  of  the  striped 
bass  fisheries. 

ADDRESS:  Copies  of  the  survey  results 
are  available  from  David  G.  Deuel, 
NOAA/NMFS,  1825  Connecticut 
Avenue,  Washington.  DC  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  G.  Deuel,  202-673-5359. 
SUPPl^MENTARY  INFORMATION: 

Comprehensive  Annual  Survey  Of  The 
Atlantic  Striped  Bass  Fisheries — 
Calendar  Year  1985 

Section  6  of  the  Atlantic  Strip  Bass 
Conservation  Act  (Pub.  L  98-613. 16 
U.S.C.  1851)  required  the  Secretary  of 
Commerce  and  the  Secretary  of  the 
Interior  to  conduct  a  comprehensive 
annual  survey  of  the  Atlantic  striped 
bass  fisheries.  Each  survey  was  to 
include,  but  not  be  limited  to.  a 


compilation  and  assessment  of  the 
recreational  and  commercial  landings  of 
striped  bass  in  the  coastal  States  during 
the  period  considered  in  the  survey.  The 
results  of  each  annual  survey  were  to  be 
published  in  the  Federal  Register.  This 
report  presents  data  for  calendar  year 
1985  as  required  by  section  6  of  the 
Atlantic  Striped  Bass  Conservation  Act 
(The  Act). 

The  Act  was  signed  into  law  on 
October  31. 1984.  Under  the  Act.  no 
funds  were  authorized  for  appropriation 
for  activities  in  Fiscal  Year  1985.  For 
Fiscal  Year  1986.  funds  were  authorized 
but  not  appropriated.  Thus,  for  calendar 
year  1985,  no  funds  were  appropriated 
for  conduct  of  the  comprehensive  annual 
survey  and  no  separate  surveys  were 
conducted  on  the  Atlantic  striped  bass 
fisheries.  However,  the  National  Marine 
Fisheries  Service  of  the  U.S.  Department 
of  Commerce  routinely  collects  data  on 
all  U.S.  commercial  fisheries  and  on 
marine  recreational  fishing  on  the 
Atlantic.  Gulf,  and  Pacific  coasts.  Data 
from  these  surveys  are  used  in  this 
report  to  satisfy  the  requirements  of 
Section  6  of  the  Act. 

A  description  of  the  statistical  survey 
procedures  for  the  commercial  landings 
may  be  found  in  "Fishery  Statistics  of 
the  United  States  1977"  (U.S. 
Department  of  Commerce.  1984).  and  for 
the  recreational  fishery  data  in  "Marine 
Recreational  Fishery  Statistics  Survey. 
Atlantic  and  Gulf  Coasts.  1983-1984" 
(U.S.  Department  of  Conunerce.  1985). 
The  Act  addresses  striped  bass  from 
Maine  through  North  Carolina;  the  data 
presented  below  are  for  the  same  area. 
Commercial  landings  of  striped  bass 
in  1985  were  1.2  million  pounds,  the 
lowest  on  record,  and  1.7  million  pounds 
less  than  the  1984  landings.  Part  of  the 
decline  since  1982  has  resulted  fitjm 
restrictive  regulations  on  the 
commercial  fishery.  Maximum  landings 
of  14.7  million  pounds  were  recorded  in 
1973,  and  since  then  landings  have 
steadily  declined.  Average  landings  for 
the  20  year  period  from  1966  to  1985 
were  7.2  million  pounds.  However,  from 
1966  to  1975,  landings  averaged  10.7 
million  pounds,  while  fixim  1976  to  1985, 
landings  averaged  only  3.7  million 
pounds.  For  the  last  5  years,  an  average 
of  2.5  million  pounds  were  landed. 
Commercial  landings  by  State  fixjm  1979 
through  1985  are  shown  in  Table  1. 
Figure  1  shows  annual  commercial 
landings  from  1961  through  1985. 

Estimates  of  catch  and  harvest  of 
striped  bass  by  recreational  fishermen 
are  available  from  the  marine 
recreational  fishery  statistics  surveys 
from  1979  through  1985.  Catch  is  defined 
as  the  total  number  of  fish  caught. 
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including  those  released  alive.  Harvest 
is  the  mnnber  of  fish  which  are  removed 
from  the  population.  Estimated  weights 
are  available  for  the  fish  harvested.  The 
rdfabihty  of  the  survey  estimates  i» 
greater  for  species  which  occur  more 
frequently  in  the  catch  than  for  those 
whfch  occur  rnfrequentfy  in  the  catch.  In 
recent  jrears,  with  the  striped  bass 
stocks  at  low  levels,  the  estimates  for 
striped  bass  are  less  reliable  than  those 
for  other  species  such  as  bhiefish,  winter 
flounder,  or  senp,  which  occur 
frequently  in  the  catch.  In  addition, 
there  is  high  variabfhty  of  striped  bass 
catch  estimates  by  State  from  year  to 
year.  AHhoogh  a  separate  survey  of  the 
recreational  fishery  for  striped  bass 
would  likety  provide  more  reliable 
estimates  of  the  catch  and  harvest  of 
striped  bass,  such  a  survey  would  be 
extremely  experisive  to  conduct  because 
of  the  low  abamlance  of  striped  bass. 

In  19t6,  recreational  flshermen  caught 
an  estimated  618.000  striped  bass,  of 
which  198.000  were  harvested.  The 
remaining  420,000  were  released  ahve. 
The  to<al  recreational  catch  of  striped 
bass  has  declined  from  about  2.0  million 
fish  in  1979  to  about  600.000  fish  in  1983- 
ISSK.  As  with  the  commercial  fishery, 
restrictions  on  the  recreational  fishery 


contributed  to  part  of  the  decrease  in 
catcL  The  oumber  of  striped  bass 
harvested  has  also  decliived.  from  about 
1.3  million  fish  in  1979  to  about  20aOOO 
in  1982-19&5L  The  estimated  weight  of 
the  1985  striped  bass  recreaiioiMl 
harvest  was  1.7  miUion  pounds.  Table  2 
presents  estimates  of  the  total 
recreational  catch  of  striped  bass  by 
State  from  1979  through  1985. 

The  management  measures  imposed 
on  striped  bass  fishing  by  the  coastal 
States,  as  recommended  by  the  Atlantic 
States  Marine  Fisheries  Commission's 
Interstate  Fishery  Management  Plan  for 
the  Striped  Bass  (as  amended],  have  had 
a  significant  impact  on  the  recreational 
harvest  and  the  commercial  landings. 
Most  new  management  regulations  were 
put  in  place  between  1982  and  1985.  with 
those  having  the  most  impact  being 
inaplemented  during  1984  and  1985^ 
These  regulations  include  closed 
seasons,  closed  areas,  size  limits, 
commercial  gear  restrictions  and  bag 
limits  on  the  recreational  fishery.  Most 
significantly,  a  moratorium  was  imposed 
on  striped  bass  fishing  in  Maryland  and 
Delaware  in  January  1985. 

Appropriate  data  ob  strip«d  bass  to 
calculate  estimates  of  the  popuiabon 
size  have  not  been  collected.  Prior  to 


1962.  striped  baas  coRtmercU  landings 
data  were  seed  as  an  indicator  of  the 
stocfc  size.  The  corameroal  fishery  has 
since  been  se^-vrely  restncted  by 
regatetions,  thus  landings  in  recent 
years  are  not  comparable  to  those  in 
earher  years  nor  are  they  indicative  of 
trends  in  stock  size.  Thus,  caotion 
should  be  used  in  interpreting  the 
landings  data  in  recent  years.  The 
recreatiooa  fishery  for  striped  bass  has 
been  similarly  impacted  by  management 
regnlatioQS. 

There  have  been  additional 
management  restrictioas  placed  on  the 
striped  bass  fisheries  from  Maine 
through  North  Cartrfina  during  1988  in 
response  to  a  recent  amendment  to  the 
Commission's  Interstate  Fishery 
Management  Plan  for  the  Striped  Bass. 
Changes  in  regulations  based  on  the 
amendment  and  other  restrictions,  such 
as  closures  due  to  high  levels  of  PCB's, 
will  result  in  landings  data  being  of  little 
or  no  use  as  an  mdicator  of  the 
condition  of  the  striped  bass  stocks. 

Dated:  December  23. 1968. 
loseplk  W.  Aagckwis, 

Deputy  Assistant  Administrator  for  Science 
and  Technoiogy,  National  Marine  Fisheries 
Service. 


Table  1.  Reported  Comii^ercial  Landings  (thousands  of  poltnds)  '  of  Striped  Bass  i»*  AnAwrtc  Coastal 

States.  1979-1985 


Staia 

1979 

1980 

1981 

1982 

1983 

1984 

1985 

M^in* 

•  • 

•  • 

1 

1 

Ham  Hatn^r&at^  _ 

MasfiarJiuaeUs ,„     _...._ _ _ 

665 
54 

45 
570 
40 
26 
947 
467 
6t4 

886 
20 
29 

598 

24 

17 

2,  tot 

503 

473 

706 

235 

5 

822 

t4 

23 

1.641 

395 

417 

643 

270 

6 

471 

to 

26 

5>6 
147 
338 

224 
196 

2 

310 

20 

7 
446 
151 
361 

107 

54 

2 

59S 

9 

37 

t,V» 

508 

513 

119 

Rho<l«  lRl9n4        

61 

CofmectKut 

NawYoffc 

Nnw  .Incwty _ 

6 

469 
12 

OAl^Tw^rp   _ _     ._ 

Marytand _ „ 

43 

Virqinia 

241 

North  Carolina „ _„ „ _ 

280 

Tntal 

3.456 

4.65t 

4.261 

2,429 

1,717 

2,933 

1,232 

'  Source:  National  Fisheries  Service.  F/S21 .  unpublished  i 

Note:  Dash  denotes  none  reported.  **  denotes  less  than  500  poynde. 


Table  2.  Estimated  Total  Recreational  Catch  (Thousands  of  Fish)  of  striped  bass  by  state,  Maine  to  htorth  Carolina. 

1979-1985.> 


Stats 


Maine 

New  HaMpsNre. 
Massachusetts... 
Rhode  MancL... 
Connecticift. 

New  York 

New  Jacsay. 

Daiawara. 

Maryland 


1979 


(-) 
(0) 
66 
3t 
81 

733 

1.066 


1960 


(-) 
(0> 

(-1 

(-) 
42 
59 

(-) 

377 


1981 


(-) 

(-) 

(-) 

(-) 

(-) 

37 

40 

(0) 

174 


1982 


(-) 

(P) 

129 

(-) 
555 

(-) 
151 

40 


1963 


(-> 

l-> 

66 

(-) 
45 
36 
210 
(-> 
155 


1984 


m 

132 
72 
41 

101 
64 

t-) 
148 


1966 


177 

(-) 
123 

SO 

41 

95 

(-) 

(-1 

102 
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Table  2.  Estimated  Total  Recreational  Catch  (Thousands  of  Fish)  of  striped  bass  by  state.  Maine  to  North  Carolina 

1 979-1 98§.  "—Continued 


State 


Virginia 

North  Carolina.. 


Total. 


Estimates  include  both  fish  harvested  and  those  released 
( - )  =  Less  than  30,000  reported. 
(0)  =  None  reported. 


1979 


(-) 
57 


2.005 


1980 


(0) 
(-) 


548 


1981 


(0) 
576 


892 


1982 


(0) 
(0) 


911 


1983 


(-) 
(-) 


568 


1984 


1985 


(-) 
(-) 


626 


(-) 


618 


,se3'-^=!?s■]SL^Xcilr$J^;s^S^^^1JJ•^S'u^p<5?^f»'fi^^^^  ="«'-  -*>  ^* 


20    - 


16   - 
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X 

I 
o 
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o 

F 

p 
o 
u 

N 


12 


8   - 


4    - 


1961 
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YEAR 


Figure    1.      Reported   conutiercial    landings   of    striped   bass   along 
the  Atlantic  Coast,    1961-1985. 
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COMMrrrEE  FORTME 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AniHwnciwff  Import  Umito  for  Certain 
Wool  and  Man-Made  Fiber  Textile 
Producta  From  the  Socialist  Republic 
of  Romania;  Effective  January  1, 1987 

D«c«mb«r  23.  lOafi. 

The  Chainnan  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA).  vnder  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1987.  For  further  information  contact 
Kathryn  Cabral.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bolletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

The  Bilateral  Wool  and  Man-Made 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  November  7 
and  16, 1984,  between  the  Governments 
of  the  United  States  and  the  Socialist 
Republic  of  Romania  established  a 
group  limit  for  Categories  431-459  and 
630-659,  and  within  the  group,  specific 
limits  for  individual  Categories  433/434, 
435/444,  443,  635,  688/639.  643/644pt. 
(only  T.S.U.S.A.  numbers  381.3162, 
381.3164,  381.3186,  381.3168,  381.3561, 
381.6976.  381.8670,  381.9560,  381.9562. 
381.9564,  381.9586,  381.9568,  381.9972. 
384.2327,  384.2328,  384.2329,  384.2331, 
384.2332,  384.2333,  384.2334,  384.2338. 
384.2337,  384.2774,  384.2775,  384.2778, 
384.2777,  384.2778,  384.2779,  384.2780. 
384.2781.  384.2782.  384.5673.  384.5674. 
384.5675,  384.5677,  384.5678,  384.5679, 
384.5680,  384.5681,  384.5663,  384.7863. 
384.7865,  384.788a  384.7867.  384.7889. 
384.7870,  384.7871,  384.7873,  384.7875, 
384.9156.  384.9157.  384.9158,  384.9159, 
384.9161,  384.9162,  384.9163,  384.9164. 
384.9166.  384.9674]  and  645/646  and 
consultation  levels  for  Categories  442. 
448  and  640  and  a  specific  limit  for 
Category  604.  produced  or  manufactured 
in  Romania  and  exported  during  the 
twelve-month  period  beginning  on 
January  1, 1987  and  extending  throu^ 
December  31, 1987.  The  agreement  also 
provides  consultation  levels  for 
categories  which  are  not  subject  to 
specific  limits  and  which  may  be 
adjusted  during  the  year.  In  the  letter 


p«bkslked  below,  the  Otairman  of  the 
Conunittee  for  Ute  liQpt«nientation  of 
Textile  Agreements  directs  the 
Coffiinissionei  of  Customs,  in 
accordance  with  the  term*  of  the 
bilateral  agreement,  to  prohibit  entry 
into  the  United  States  for  cosumption 
and  withdrawal  from  warehouse  for 
consumption,  of  wool  and  man-made 
fiber  textile  prodticts  in  the  foregoing 
categories,  exported  during  the  twelve- 
month period  which  begins  on  January  1, 
1967  and  extends  through  December  31. 
1987,  in  excess  of  the  designated  limits. 

A  description  of  the  cotton,  wool  and 
man-made  fiber  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  PR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782],  aod  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1980). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provtMOoe  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
William  H.  HnuloB  m, 
Chairmaa,  Coaunitteefor  the  laipJanefUativn 
of  TextittAgretmtentB. 

CommitlBe  far  Ike  luipfaiiwiatatioo  of  TaxtOa 


December  23.  tsee. 
Conaiaaraaer  of  Custona 
Departateat  of  the  Treaeury,  Washington.  DC 
20229 
Dew  Mr.  ConmMaianer  Under  the  temu  of 
section  2M  of  tfaa  Agrknitural  Act  of  1950,  as 
amended  (7  U.S.C.  1654).  and  the 
Airangenent  itegarding  International  Trade 
in  Textile*  done  at  Ceaeva  on  December  20. 
1873.  as  fwthr  extended  on  fuly  31, 19S«; 
punoaat  to  the  Bilaleral  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  November 
7  and  e,  1984,  betweea  the  Govemnieats  of 
the  United  States  and  the  Socialist  Republic 
of  Romania:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972,  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1, 1987,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  and  man-made  fiber  textile  products 
in  the  foltewing  categories,  produced  or 
manufactured  in  Romaaia  and  exported 
during  the  twelve-month  period  l>eginning  on 
January  1, 1987  and  extending  through 
Deceml>er  31, 1967,  in  excess  of  the  following 
restraint  limits: 


Category 


Group  lll-Appare( 

431-459  and  630-659. 


433/434.... 


435/444.. 

443 

442 

448 

604 

635 

638/639. 


640 

643/644pt.>. 
645/646 


t2-Ma  restraint 
limit 


42,020,449 

yd» 

equivaleni 
278.t8tyti» 

equivalent 
7.545  doz. 
8,02?  doz. 
5,550  doz. 
5.556  dor 
3,219,546  1b. 
56,364  doz. 
4,917.881  yd» 

equivaleni 
50,000  doz. 
36.823  doz. 
227,130  doz. 


'  In  category  643/644  only  T.S.U.S.A.  num- 
tjers  381.3162,  381.3164.  381.3166. 
381.3168,  381.3561,  381.6976,  381.8670. 
381.9560,  381  •562.  381.9564,  3819566, 
3819568,  381.9972,  384.2327,  384  2328, 
384.2329,  384.23Q1.  384.2332,  384  2333, 
384.2334.  384.2336,  384.2337,  384  2774. 
384.2775,  384.2776,  384.2777.  384  2778, 
384  2779,  384.2780,  384.2781,  384  2782. 
384.5673,  384.5673,  384.5674.  384  5675. 
384.5677,  384.5678,  384.5679,  384  5680. 
384.5681,  384.5683,  384.7863,  384  7865, 
384.7866,  384.7867,  384.7869,  384  7870. 
384  7871,  384.7873,  384.7875,  384  9T56. 
3849157,  384.9t58.  3849159,  384.9161. 
3849162.  384.8163.  384.9164,  384.9166. 
384.9674. 

In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories, 
wth  exeepti««  erf  Categories  442  and  448, 
prodeoed  or  Banufactured  in  the  Socialist 
Rcpubbc  of  Roaania,  which  have  been 
exported  to  the  United  States  on  and  after 
Janaary  1, 19Kand  extending  through 
December  31, 1886.  shall,  to  the  extent  of  any 
u»rilted  baJawxa  be  charged  against  the 
levels  of  restraint  established  for  such  goods 
during  the  period  In  the  event  the  levels  of 
restraint  estabiahed  for  the  period  have  been 
exhansted  by  previous  entries,  such  goods 
shaU  be  sub)ect  to  the  levels  set  forth  in  this 
letter. 

The  levels  set  forth  above  are  subject  to 
adiuatment  in  tba  future  according  to  the 
provisions  of  tbe  Bilateral  Wool  and  Man- 
Wlade  Fiber  Textile  /\greement  of  November 
7  and  16. 1984  between  the  Governments  of 
the  Uniled  States  and  the  Socialist  Republic 
of  Romania  which  provide,  in  part,  that:  (1) 
Specific  liaiits  may  be  increased  for 
carryover  and  carryforward;  (2)  consultations 
may  be  held  to  adjust  levels  for  categories 
not  subject  to  specific  limits;  and  (3) 
administrative  arrangements  or  adjustments 
may  be  made  to  resolve  minor  problems 
arising  in  the  implementation  of  the 
agreement.  Any  appropriate  adjustment 
under  the  bilateral  agreement  referred  to 
above,  will  be  made  to  yoo  by  letter. 

A  descriptkm  of  the  cotton,  wool  and  man- 
made  fiber  textile  categories  in  terms  of 
T.&U.SJV  naaobers  was  pabtiahed  in  the 
Federal  Register  on  December  13. 1962  (47  FR 
SS709).  as  amended  on  April  7, 1983  (48  FR 
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1SI75J.  May  3, 1983  (48  FR  18924),  December 
14, 1983  (48  FR  55607),  December  30. 1983  (48 
FR  57584).  April  4,  1984  (48  FR  13397),  June  28, 
1984  (49  FR  2B622),  July  IB,  1964  (49  FR  28754) 
Novembers,  1984  (49  FR  44782).  and  io 
Statistical  Headnote  S,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  Stales 
/Vnnotated  (1086). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  info  the  United  States  for  consumption 
to  include  entry  for  consomption  into  the 
CoBunonwealth  of  Puerto  Rioo. 

The  Committee  for  the  ImplemerWation  of 
Textile  Agreemeals  bad  determined  that 
these  actions  fall  within  the  foreign  affaira 
exception  to  the  nJeraakijM  provisions  of  5 
U.S.C.  553  (aj(l). 
Sincerely, 
William  H.  Houston  IIL 

Chainnan.  Commiltee  for  the  ImptemenlaUoa 
of  Textile  Agreements. 

(FR  Doc.  86-2B332  Piled  12-30-88;  8:45  am) 

BtLLMO  COOC  MIO-On-M 


DEPARTMENT  OF  DEFENSE 

Offica  of  tt>e  Secretary 

Defense  Science  Board  Task  Fort«  on 
B-1B  Defensive  Avionics;  Date 
Change;  Advisory  Commltta*  Meeting 

action:  Change  in  date  of  advisory 
conunittee  meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  B-lB 
Defensive  Avionics  scheduled  for 
January  13. 1967  as  published  in  the 
Federal  Register  (VoL  51.  No.  230.  Page 
43236.  Monday.  December  1. 1986,  FR 
Doc.  86-26880)  will  be  held  on  January 

1   20.1987. 
Linda  M.  Lawaoo. 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

/beoeraber  24, 1986. 
(FR  Doc.  86-29339  Filed  12-30-88: 8.'45  amj 

StLLMS  OOOC  SSMMavM 


Defense  Sdenca  Bovd  Task  Force  on 
Strategic  Air  Daf ansa  R40;  Advisory 
Committaa  Meetings 

action:  Notice  of  advisory  committee 
meetings. 


MAMMftv:  The  Defense  Science  Boaixl 
Task  Force  on  Strategic  Air  Defense 
R&D  will  meet  in  closed  session  on 
February  5-6. 1987  at  the  Naval  Ocean 
Systems  Center.  San  Die^.  California. 
The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  aBed  the 
perceived  seeds  of  (he  Department  of 
Defease.  At  these  meetingB  the  Tasit 


Force  will  investigate  the  feasibility  of 
defense  against  cruise  missiles  and  then- 
delivery  platforms. 

In  accordance  widi  section  10(d)  of 
the  Federal  Advisoiy  Committee  Act. 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  II.  (1982)).  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C 
552b(c)(l)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 
Patrida  H.  Means, 

OSD  Federal  Register  Liaison  C^icer. 

Department  of  Defense. 

December  23, 1988. 

|FR  Doa  86-20340  Filed  12-30^88;  8:45  an] 

BILUNO  COOC  3t10-01-M 


Department  of  ttta  Amiy 

Army  Science  Board;  Ctoeed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting; 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  15-16  January  1987. 

Times  of  meeting:  0B30  hours,  15 
January  1987;  1300  hours,  16,  January 
1987. 

Hacer  Ptenlagon,  Wash,  DX:.,  Room 

2E715& 

Agenda:  The  Anny  Science  Board  for 
the  Hmnan  Engineering  Laboratory 
Effectiveness  Review  will  meet  at  the 
Pentagon  for  the  purpose  of  interacting 
with  members  of  the  DCSRDA  and 
DCSPER  staffs  and  representatives  of 
Human  Engineering  Laboratory  user 
community.  These  interactions  will 
afford  the  ASB  panel  the  opportunity  to 
gather  additional  data  in  the  conduct  of 
the  HEL  EiTectiveness  Review.  This 
meeting  will  be  closed  to  the  public  in 
accordatice  with  section  552b(c)  of  Titfe 
5,  U.S.C.,  specifically  subparagraph  (1) 
thereof,  and  Title  5.  U.S.C..  Appendix  1. 
subsection  10(d).  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at,  (202)  695-3039 
or  695-7046. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  BoanL 
(FR  Doc  88-29303  Filed  12-a0-8ft  8:45  ma\ 


Army  Scienca  Board;  Ctosad  Meeting 

In  accordance  with  section  10[a)[2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  Thurs  and  Fri.  15-16 
January  1987. 

Times  of  meeting:  0800-1630  hours 
each  day. 

Place:  Pentagon,  Wash,  DC,  DCSOPS 
Conference  Room  3E635. 

Agenda:  The  proposal  for  the  Army 
Science  Board  1987  Summer  Study  on 
Force  Cost  Drivers  is  to  determine  if 
Army  environmental  specifications  e.g. 
mechanical,  natural  and  batdefield,  and 
their  applicatian  to  equipment  and 
systems  are  valid  in  view  of  the  costs. 
EMP.  nuclear  hardening,  tempest  and 
NBC  contamination  survivability  are 
specifications  of  particular  interest  This 
initial  meeting  will  review  the  study 
terms  of  reference,  receive  selected 
classified  and  unclassified  briefings  and 
meet  in  executive  session  to  determine 
study  methodology  and  programmatica. 
This  meeting  will  be  closed  to  the  public 
in  accordance  with  section  552(c)  of 
Title  5.  U.S.C  specifically  subparagraph 
(1)  thereof,  and  Title  5,  U.S.C,  Appendix 
1,  subsection  10(d).  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695-3039 
or  695-7046. 
SaUy  A.  WatMr, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  86-29504  Filed  12-30-68;  8:45  am] 

SILUNG  C(X)C  37ia-0»ai 


Department  of  the  Air  Force 

USAF  Sdentifh:  Advisory  Board; 
Meeting 

December  23. 1986. 

The  USAF  Scientific  Advisorj'  Board 
Ad  Hoc  Committee  on  Software 
Expertise  will  meet  at  the  Pentagon, 
Washington  DC.  on  January  22-23, 1987 
from  8:00  a.m.  to  5iX)  p.m. 

The  purpose  of  the  meeting  is  to 
review,  discuss  and  evaltiate  the 
effectiveness  of  software  expertise 
being  developed  by  the  Air  Force. 

The  meeting  concerns  matters  listed 
hi  section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
dosed  to  the  puWic. 
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For  further  information,  contact  the 
ScientiHc  Advisory  Board  Secretarial  at 
202-697-6845. 
NoriU  C  Koritko, 

A  ir  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  86-29298  Filed  12-30-86:  6:45  am) 

BILLINQ  COOC  M1»41-M 


Air  Force  Activities  for  Conversion  to 
Contract 


ACTKNC  Notice. 


The  Air  Force  recently  determined 
that  Transient  Aircraft  Maintenance, 
Hurlburt  Field.  FL  will  be  examined  for 
conversion  to  contract. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Mr.  Noble  Loucks.  HQ  MAC/XPMRS. 
Scott  AFB,  IL.  telephone  (618)  256-4105. 
Patsy ).  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer 
|ni  Doc.  86-29304  Filed  12-30-86;  8:45  am] 

BILLING  COOC  3910-01-M 


DEPARTMENT  OF  EOUCATiON 

Office  of  Elementary  and  Secondary 
Education 

Indian  Education  Act— Part  A— 
Formula  Grant  Program;  Fiscal  Year 
1987;  Amendment  of  Notice; 
Applications 

agency:  Department  of  Education. 

ACTION:  Notice  of  amendment  to  notice 
for  transmittal  of  new  applications  for 
fiscal  year  1987  under  the  Indian 
Education  Act — Part  A — Formula  Grant 
Program  (CFDA  No.  84.06GA). 

summary: ThisaUice  amends  the  fiscal 
year  1987  noticBj^n^ting  applications  for 
new  awards  uilcler  the  Indian  Education 
Act — Part  A — Formula  Grant  Program, 
published  in  the  Federal  Register  on 
September  17, 1986  (51  FR  33005),  to 
notify  potential  applicants  that  the 
statute  authorizing  this  program  has 
been  amended  specifically  to  include  a 
new  activity  allowable  under  this 
program.  The  deadline  for  transmittal  of 
these  applications  remains  the  same  as 
under  the  original  notice  (February  13, 
1987). 

8UPI>LEMENTARY  INFORMATION:  Section 

4133  of  the  Drug-Free  Schools  and 
Communities  Act  of  1986  (Subtitle  B  of 
Title  IV  of  Pub.  L  99-570).  enacted 
October  27. 1986.  amended  section  304 
of  the  Indian  Education  Act  by  adding  a 
new  paragraph  (3)  which  permits  the  use 
of  funds  for  "the  training  of  counselors 
at  schools  eligible  for  funding  under  this 
title  in  counseling  techniques  relevant  to 


the  treatment  of  alcohol  and  substance 
abuse." 

A  technical  amendment  to  the 
program  regulations  incorporating  the 
changes  made  by  this  legislation  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julie  Lesceux.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
Room  2177.  Washington.  DC  20202. 
Telephone:  (202)  245-7881. 

Program  Authority:  20  U.S.C.  241aa-241fT. 
Dated:  December  23, 1986. 
Lawrance  F.  Davenport 

Assistant  Secretary,  Elementary  and 

Secondary  Education. 

|FR  Doc.  86-29351  Filed  12-20-86:  8:45  am) 

BtUJNG  COOC  40n>-01-« 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Proposed  Consent  Order  With  Shell  Oil 
Company 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  execution  of  proposed 
consent  order  with  Shell  Oil  Company 
and  opportunity  for  public  comment. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  announces  a 
proposed  Consent  Order,  reproduced 
below,  between  the  Department  of 
Energy  (DOE)  and  Shell  Oil  Company 
(Shell).  The  agreement  proposes  to 
resolve  all  remaining  issues  relating  to 
Shell's  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  for  the  period  January  1. 
1973  through  January  27, 1981.  If  this 
Consent  Order  is  approved.  Shell  will 
pay  $180  million,  plus  interest  from  the 
date  the  Consent  Order  was  executed 
until  paid,  to  the  DOE.  ERA  will  then 
petition  the  DOE  Office  of  Hearings  and 
Appeals  (OHA)  to  implement  a  Special 
Refund  Proceeding  pursuant  to  10  CFR 
Part  205.  Subpart  V,  where  any  person 
who  claims  to  have  suffered  injury  from 
Shell's  alleged  overcharges  would  have 
the  opportunity  to  submit  a  claim. 
Pursuant  to  10  CFR  205.199),  ERA  will 
receive  written  comments  on  the 
proposed  Consent  Order  for  thirty  (30) 
days  following  publication  of  this 
Notice.  Following  this  comment  period, 
ERA  will  conduct  a  public  hearing  to 
provide  interested  persons  an  additional 
opporttmity  to  present  comments.  ERA 
will  consider  the  submissions  received 
from  the  public  in  determining  whether 
to  reject  the  settlement,  accept  the 
settlement  and  issue  a  final  Consent 
Order,  or  renegotiate  the  agreement. 


DOE'S  final  decision  will  be  published  in 
the  Federal  Register,  along  with  an 
analysis  of  significant  written  and  oral 
comments,  as  well  as  any  other 
considerations  that  were  relevant  to  the 
decision. 

FOR  FURTHER  INFORMATION  CONTACT 
Leslie  Wm.  Adams,  Deputy  Solicitor. 
Economic  Regulatory  Administration. 
Department  of  Energv  (RG-44), 
Washington.  DC  20585,  Telephone:  202- 
252-4387. 

Copies  of  the  Consent  Order  may  be 
received  free  of  charge  by  writing  to  the 
address  above,  or  may  be  obtained  at 
the  Freedom  of  Information  Reading 
Room.  Forrestal  Building.  1000 
Independence  Avenue  SW..  Room  lE- 
190,  Washington.  DC. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Resolution  of  Regulatory  Issues 

A.  Crude  Oil  Issues 

B.  ReHner  Pricing  Issues 

C.  Natural  Gas  Liquids  Issues 

D.  Effect  of  Allegations 

III.  Basis  for  Settlement 

A.  Crude  Oil  Allegations 

B.  Refiner  Pricing  Issues 

IV.  Terms  and  Conditions  of  the  Consent 

Order 

\.  Background 

Shell  is  a  major  petroleum  refiner 
subject  to  the  audit  jurisdiction  of  ERA 
to  determine  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations.  During  the  period  covered 
by  the  proposed  Consent  Order  (January 
1, 1973  through  January  27, 1981).  Shell 
engaged  in,  among  other  things,  the 
production,  importation,  refining,  and 
sale  of  crude  oil:  the  sale  of  residual  fuel 
oil,  motor  gasoline,  middle  distillates, 
aviation  fuel,  propane  and  other  refined 
petroleum  products;  and  the  extraction, 
fractionation  and  sale  of  natural  gas 
liquids  (NGLs)  and  natural  gas  liquid 
products  (NGLPs). 

ERA  conducted  an  intensified  audit  of 
Shell's  compliance  for  the  period 
beginning  in  1973  to  the  date  when 
federal  price  and  allocation  controls 
were  ended  by  the  President  (January 
28, 1981.  Executive  Order  12287,  46  FR 
9909  January  30. 1981).  During  this  audit. 
ERA  identified  areas  in  the  pricing  and 
sales  of  crude  oil  and  refined  petroleum 
products  in  which  it  believes  that  Shell 
had  failed  to  comply  with  the 
requirements  of  the  federal  price  and 
allocation  regulations.  ERA  has  initiated 
enforcement  actions  against  Shell  both 
administratively  and  in  the  courts.  There 
are  currently  eight  enforcement  matters 
in  litigation,  including  one  crude  oil 
Proposed  Remedial  Order  (PRO),  seven 
refiner  pricing  issues,  as  well  as  an  NGL 
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matter  which  twould  be  the  sab}ec(  of  a 
PRO  if.  for  any  reason,  the  Consent 
Order  is  not  adopted  as  a  final  order. 

ERA  has  engaged  in  negotiatioos  with 
Shell  over  a  period  of  years  before 
reaching  the  settlement  deiciibed  here. 
The  terms  of  this  eettJemenl.  which  has 
been  approved  within  the  Department  of 
Energy,  require  Shell  to  pay  $iao  million 
for  distribution  by  DOE.  The  portion 
reflecting  resolutioo  of  crude  oil  issues 
is  subject  to  DOE'S  modiEed 
restitutionary  policy  for  crude  oil  cases, 
as  described  below. 

For  the  reasons  stated  below.  DOE 
believes  the  proposed  Consent  Order 
1      represents  a  fair  settlement  of  the 

matters  at  issue,  a  reasonable  resolution 
of  the  enforcement  actions,  and  an 
appropriate  remedy  for  the  alleged 
violations. 

II.  Resoiution  of  Regidalory  isaaw 

There  are  nine  enforcement  actions  to 
be  resolved  with  Shell:  One  crude  oil 
PRO;  five  refiner  pricing  PROs;  two 
refiner  pricing  Remedial  Orders  (ROs); 
and  a  yet  to  be  issued  PRO  concerning 
NGLs.  These  actions  are  described 
bebwr. 

A  Crude  Oil  Issues 

ERA  isstied  a  PRO  to  Shell  on 
November  9. 1984.  alleging  violations  of 
the  regulations  governing  the  first  sale  of 
crude  oil  in  the  amount  of  $78.7  miilian, 
plus  interest,  for  the  period  Seplember 
1973  through  May  1979.  ERA  aUeged  that 
these  errors  continued  throughout  the 
period  of  controls  and  would  be  found 
on  unaudited  properties  as  well.  The 
issues  in  the  PRO  primarily  concern 
Shell's  designation  of  "properties",  plus 
posted  price  and  other  conputational 
errors.  Shell  asserts  a  number  of  factual 
and  legal  errors  in  the  PRO  and  that  it 
,    has  made  refuids  with  regaid  to  seme  of 
the  atiegations.  ERA  believes  that  the 
maximum  UabdUty  that  coutd  be  found  is 
$96.7  ndUirni.  with  interest  t281  million. 

This  matter  is  Pending  in  OHA  in  case 
number  hffiO-027L 


B.  Refiner  pricing  Issues 

1.  Fee  Free  License  Valisation/  Crude 
Oil  Cosla.  OHA  isMied  an  RO  to  Shell 
on  AjMil  m  M86,  Shell  Oil  Coa^tany.  14 
DOE  1 88.015  (isas).  in  which  it  found 
that  Shell's  attribution  of  a  vahie  to  fee 
free  licenses  transferred  £ron  an 
affiliate  was  improper  and  that  Shell's 
methodology  for  calculating  crude  oil 
costs  was  inconsistent  with  the 
regulations.  As  a  result.  Shell  had 
claimed  Sll^  niUian  in  CKcesa  costs. 

2.  Olefin  Plant  Noofirodact  Casts. 
Shell  i^iaimed  nei^arodiict  coats 
associated  with  Ihc  constrvcAion  of  an 
olefin  f  lani  at  its  Nmco  cemplcst.  OHA 


issued  an  RO  on  tins  issue  in  1884.  Shell 
Oil  Compaay.  12  DOE  \  «3/)24.  finding 

that  $40.7  million  in  costs  were 
improperly  /^ajmed 

3.  Retroactive  Reallocation  Of  Costs. 
ERA  alleged  that  Shell  improperly 
refiled  to  reallocate  costs  between 
product  categories  after  the  period 
permitted  by  regulation.  The  PRO  did 
not  specify  the  amount  of  costs  shifted 
between  product  categories.  This  matter 
is  pending  in  case  number  HRO-0277. 

4.  Nonproduct  Costs.  ERA  conducted 
an  audit  of  the  nonproduct  costs  claimed 
by  Shell  and  challenged  the  calculation 
of  costs  claimed  for  a  number  of 
categories,  alleging  an  overstatement  of 
$158  milhon.  This  matter  is  pending  in 
case  number  HRO-0278. 

5.  Jet  Fuel  May  15  Prices.  ERA  alleges 
that  Shell  improperly  designated  the 
classes  of  purchaser  of  jet  fuel  and,  as  a 
result  chose  incorrect  May  15, 1973 
prices  for  the  classes.  The  PRO  did  not 
allege  an  amount  of  violation.  The  audit 
was  conducted  on  a  sampling  basis.  If 
the  PRO  were  to  be  affirmed  by  OHA.  a 
determination  of  Shell's  liability  would 
be  required.  With  Shell's  assistance. 
ERA  has  computed  an  estimated 
recovery  for  this  case.  This  matter  is 
pending  in  case  number  HRO-027a 

a  May  15  Prices—  Other  Products. 
ERA  alleges  that  Shell  imputed  the  May 
15  price  for  a  number  of  products  and 
classes  of  purchasers,  rather  than 
determine  the  actual  May  15, 1973  price 
for  each  class.  The  PRO  did  not  allege 
an  amount  of  violation.  As  with  the  jet 
Fuel  case,  the  audit  was  t>a8ed  on  a 
sample  of  Shell's  prices,  and.  if 
successful  ERA  would  have  to 
determine  the  amount  of  violation.  For 
the  purposes  of  negotiation.  Shell  and 
DOE  estimated  an  amount  of  recovery 
for  this  case.  This  matter  is  pending  in 
case  number  HRO-028a 

7.  Retail  Price  Equalization.  ERA 
alleges  that  Shell  failed  to  compute  its 
recoveries  of  costs  for  retail  gasoline 
sales  correcdy  in  that  Shell  did  not 
deem  recoveries  in  retail  sales  at  the 
highest  cost  increase  increment  charged. 
The  PRO  alleges  an  underrecoveo'  of 
$12  million  in  costs.  This  matter  is 
pending  in  case  number  HRO-0281. 

C.  Natural  Cos  Liquids  Issues 

ERA  has  aot  issued  a  PRO  ragarding 
NGLs.  In  its  am^  ERA  has  identified  a 
number  of  errors  in  Shell's  calculation  of 
NGL  costs,  incleding  its  tise  of  transfer 
prices  and  in  the  caknlation  of 
skdnkage  based  on  market  prices  of 
NGLs  rather  Ibaa  aotnal  pdoes  in  Sbell 
transactions.  The  amounts  attributable 
to  these  sssiieB  were  included  in  Ibe 
assenaent  «f  recovery  from  Shell. 


D.  Effect  Of  Allegations 

1.  Crude  Oil  Allegations.  ERA  alleges 
that  Shell's  alleged  crude  oil  violations 
should  result  in  a  refund  of  the  amount 
of  the  alleged  overcharges,  rather  than  a 
determination  of  the  effect  such  pricing 
would  have  had  on  the  prices  of  Shell's 
refined  products. 

2.  Refiner  Pricing  and  NGL 
Allegations.  With  regard  to  the  two  May 
15  Price  cases.  B.5  and  6  above,  ERA 
aHeged  in  the  PROs  that  any  amount 
determined  to  be  a  violation  results  in 
an  overcharge  to  be  refunded  to 
customers.  In  subsequent  litigation  in 
other  cases,  it  has  become  apparent  that 
neither  OHA  nor  the  Federal  Eneigy 
Regulatory  Commission  are  likely  to 
uphold  this  position.  As  a  result,  ERA 
has  analyzed  all  the  refiner  issues  as 
cost  or  recovery  adjustment  matters.  In 
addition,  the  NGL  issues  also  result  in 
an  adjustment  to  ShelTs  claimed  costs. 

The  premise  of  the  Refiner  Price  Rule 
is  that  the  maximum  price  that  could  be 
charged  is  limited  to  the  price  chaiged 
on  May  15. 1973  plus  increased  costs 
incurred  since  May  1973.  Thus,  the 
determination  of  the  May  15  price,  and 
the  calculation  of  increased  costs,  both 
of  which  are  at  issue  here,  is  central  to 
the  regulatioaos.  In  addition,  refiners 
were  allowed  to  carry  over,  or  "bank", 
those  increased  costs  not  used  to  justify 
prices  in  a  particular  month.  In  other 
words,  if  a  refiner  charged  less  than  its 
maximum  allowable  price,  it  could 
increase  its  price  in  later  months.  The 
nature  of  the  costs  that  could  be 
claimed,  the  manner  of  their  calculation, 
the  ability  to  reallocate  costs  among 
products,  the  computation  of  recoveries 
of  costs,  and  the  restrictions  on  the 
carry  over  and  ose  of  banks  were  all 
governed  by  the  regulations.  At  the  end 
of  price  controls  in  1961.  Shell  had 
aggregated  abnost  S^QO  mdlion  in  banks. 

ERA  calculated  the  total  of  the 
adjustments  to  be  made  to  Shell's 
reported  costs  and  recoveries  for  the 
period  of  controls  based  on  the 
allegations  discmsed  above.  Including 
NGL  issues  and  the  estimates  discussed 
above,  the  total  of  ttie  adjustments  is 
$490  milKon.  However,  some  of  these       1 
adjustments  are  allocable  to 
decontrolled  prodocts.  Prior  to  making 
these  adjustments,  ERA  computed  an 
overrecovery  of  costs  of  $8  miHion. 
When  the  adjustments  were  made,  an 
additional  tZl.8  million  of 
ovenecoveries  occurred,  for  a  total  of 
$28.8  million,  alt  attributable  to  the 
calculation  of  prices  of  gasoline.  Witfi 
inleresl.  *e  total  aDegation  against 
Shell  for  refiner  pricing  end  t*GL  tssnes 
is  $78.7  naitien. 
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n.  Basis  For  Settlement 

A.  Crude  Oil  Allegations 

The  crude  oil  issues  include  both  the 
allegations  made  with  regard  to  audited 
properties  but  also  include  projections 
and  extrapolations  to  unaudited 
properties.  In  the  litigation  and  in  the 
negotiations.  Shell  has  maintained  that 
ERA'S  estimate  of  overcharges  on 
unaudited  properties  is  overstated.  Shell 
has  suppUed  information  in  support  of 
their  position  that  minimal  overcharges 
would  be  found  on  the  tmaudited 
properties  and  that  ERA's 
extrapolations  should  be  rejected.  In 
addition.  Shell  maintains  that  it  has 
made  refunds  with  regard  to  some  of  the 
allegations,  and  that  the  amount  in 
controversy  should  be  reduced  by  the 
amount  of  the  refunds.  Based  on  the 
information  exchanged  in  negotiations, 
ERA  has  reevaluated  its  likelihood  of 
recovery  on  these  issues.  Furthermore, 
ERA  has  assessed  the  Utigation  risk  in 
prevailing  on  every  element  of  the  crude 
oil  PRO,  including  the  interest 
component.  As  a  result  of  these 
considerations,  ERA  has  determined 
that  a  $160  million  recovery  on  those 
issues  is  satisfactory. 

B.  Refiner  Pricing  Issues. 

In  determining  a  reasonable 
settlement  amount  for  the  allegations  of 
regulatory  violations  concerning  refmed 
products  discussed  above,  ERA 
reviewed  its  maximum  overcharge  and 
interest  determination  of  $78.7  million. 
This  amount,  which  is  based  on  audit 
samples,  estimates,  projections  and 
extrapolations,  represents  the  estimated 
maximum  recovery,  including  interest, 
that  could  result  if  all  regulatory  issues 
resolved  by  this  settlement  were 
adjudicated  in  ERA's  favor  and  Shell's 
maximum  allowable  prices  calculated 
on  the  basis  of  the  effect  of  those  issues. 
As  noted  above,  the  $28.8  million  in 
overrecoveries  occurred  entirely  in 
gasohne,  and  is  the  result  of  $490  million 
in  cost  and  recovery  adjustments. 

The  inherent  risks  in  litigation  make 
recovery  of  the  entire  amount 
problematic.  The  government  must 
prevail  on  all  of  the  issues  in  order  to 
achieve  the  maximum  overcharge 
recovery.  Each  of  the  eight  cases 
discussed  above  in  turn  contains, 
subissues  and  each  subissue  presents 
factual  and  legal  questions  on  which 
ERA  must  prevail  to  require  the 
adjustment  to  Shell's  costs  or  recoveries 
identified  above.  The  failure  to  prevail 
fully  on  any  issue  that  effects  the 
calculation  of  Shell's  gasoline  prices 
renders  the  probability  of  recovering  the 
entire  $28.8  million  in  refinery  pricing 
overrecoveries  less  likely.  As  a  result. 


ERA  believes  that  a  recovery  of  $20 
million  for  the  alleged  violations  is 
satisfactory. 

rv.  Tenns  and  Conditions  of  the  Consent 
Order 

Within  thirty  days  of  the  effective 
date  of  the  Consent  Order,  Shell  will 
pay  the  principal  amount  of  $180  million, 
plus  interest  from  the  date  of  execution 
until  paid,  to  DOE.  ERA  will  petition 
OHA  to  implement  a  Special  Refund 
Proceeding  under  the  provisions  of  10 
CFR  Part  205.  Subpart  V.  In  the 
Proceeding.  OHA  will  develop 
procedures  for  the  receipt  and 
evaluation  of  applications  for  refund  in 
order  to  distribute  the  refund  amount. 
To  ensure  that  OHA  has  sufficient 
information  to  evaluate  the  claims,  the 
proposed  Consent  Order  requires  that 
Shell  make  necessary  information 
available  to  OHA. 

That  portion  of  the  refund  amount 
attributable  to  crude  oil  issues,  as 
explained  above,  is  subject  to  the 
Statement  of  Modified  Restitutionary 
Policy  in  crude  oil  cases  adopted  by 
DOE  pursuant  to  the  Settlement 
Agreement  in  the  Department  of  Energy 
Stripper  Well  Exemption  Litigation. 
M.D.L.  378  (D.  Kan.).  See  51  FR  27899 
(August  4. 1986].  Under  that  policy,  up  to 
20  percent  of  the  amount  received  in  a 
crude  oil  case  will  be  set  aside  for  the 
payment  of  claims  and  the  balance  will 
be  divided  between  the  states. 
territories  and  possessions  of  the  United 
States,  and  the  DOE  for  deposit  in  the 
U.S.  Treasury. 

The  Consent  Order  constitutes  neither 
an  admission  by  Shell  nor  a  finding  by 
DOE  of  a  violation  of  the  federal 
petroleum  price  and  allocation 
regulations.  Shell  and  DOE  mutually 
release  each  other  from  claims  and 
actions  with  respect  to  the  matters 
covered  by  the  proposed  Consent  Order. 
The  proposed  Consent  Order  does  not 
affect  the  right  of  any  other  party  to  take 
action  against  Shell,  or  of  Shell  or  the 
DOE  to  take  action  against  any  other 
party. 

Following  the  effective  date  of  the 
Consent  Order.  Shell  and  DOE  will  seek 
to  terminate  the  proceedings  described 
above.  DOE  has  determined  that  it  is 
inappropriate  to  seek  civil  or  criminal 
penalties  for  the  matters  covered  by  the 
Consent  Order  based  on  the  information 
and  evidence  in  its  possession. 

Submission  of  Written  Comments 

The  proposed  Consent  Order  cannot 
be  made  effective  until  the  conclusion  of 
the  public  review  process,  of  which  this 
Notice  is  a  part. 

Interested  parties  are  invited  to 
submit  written  comments  concerning 


this  proposed  Consent  Order  to:  Leslie 
Wm.  Adams.  Deputy  Solicitor.  Economic 
Regulatory  Administration.  U.S. 
Department  of  Energy.  RG-44. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 

In  addition,  a  public  hearing, 
beginning  at  10:00  a.m.  on  February  11. 
1987,  will  be  held  at  the  Department  of 
Energy  Auditorium.  Room  GE-086  in  the 
Forrestal  Building  at  the  address  above. 
Requests  to  appear  should  be  addressed 
to  Mr.  Adams.  All  comments  received 
by  the  thirtieth  day  following 
publication  of  this  Notice  in  the  Federal 
Register,  and  all  statements  made  at  the 
hearing,  will  be  considered  before 
determining  whether  to  adopt  the 
proposed  Consent  Order  as  a  final 
Order.  Any  modifications  of  the 
proposed  Consent  Order  which 
significantly  alter  its  terms  or  impact 
will  be  published  for  additional 
comment.  If  ERA  determines  to  issue  the 
proposed  Consent  Order  as  a  final 
Order,  the  proposed  Order  will  be  made 
final  and  effective  by  publication  of  a 
Notice  in  the  Federal  Register. 

Any  information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  provisions  of  10  CFR  205.9(f). 

Issued  in  Washington.  DC,  December  23. 
1986. 

Marshall  A.  Staunton, 
Administrator,  Economic  Regulatory 
Administration. 

Consent  Order  With  Shell  Oil  Company; 
Case  No.  RSHAOOOOl 

/.  Introduction 

101.  This  Consent  Order  is  entered 
into  between  Shell  Oil  Company  (Shell) 
and  the  United  States  Department  of 
Energy  (DOE).  This  Consent  Order 
settles  and  finally  resolves  all  civil  and 
administrative  claims  and  disputes, 
whether  or  not  heretofore  asserted, 
between  the  DOE,  as  hereinafter 
defined,  and  Shell,  as  hereinafter 
defined,  relating  to  Shell's  compliance 
with  the  federal  petroleum  price  and 
allocation  regulations,  as  hereinafter 
defined,  during  the  period  January  1. 
1973.  through  January  27. 1981  (all  the 
matters  settled  and  resolved  by  this 
Consent  Order  are  referred  to  hereafter 
as  "the  matters  covered  by  this  Consent 
Order"). 

//.  Jurisdiction.  Regulatory  Authority 
and  Definitions 

201.  This  Consent  Order  is  entered 
into  by  the  DOE  pursuant  to  the 
authority  conferred  upon  it  by  Sections 
301  and  503  of  the  Department  of  Energy 
Organization  Act  (DOE  Act).  42  U.S.C. 
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7151  and  7193.  Executive  Order  No. 
12009.  42  FR  46267  (1977);  Executive 
Order  No.  12038,  43  FR  4957  (1978);  and 
10  CFR  205.199J. 

202.  The  Economic  Regulatory 
Administration  (ERA)  was  created  by 
Section  206  of  the  DOE  Act.  42  U.S.C. 
7136.  In  Delegation  No.  0204-4.  the 
Secretary  of  Energy  delegated 
responsibility  for  the  administration  of 
the  federal  petroleum  price  and 
allocation  regulations  to  the 
Administrator  of  the  ERA. 

203.  For  purposes  of  this  Consent 
Order,  the  phrase  "federal  petroleum 
price  and  allocation  regulations"  means 
all  statutory  requirements  and 
administrative  regulations  and  orders 
regarding  the  pricing  and  allocation  of 
crude  oil.  refined  petroleum  products, 
natural  gas  liquids,  and  natural  gas 
liquid  products,  including  the 
entitlements  and  mandatory  oil  imports 
programs,  administered  by  the  DOE.  The 
federal  petroleum  price  and  allocation 
regulations  include  (without  limitation) 
the  pricing,  allocation,  reporting, 
certification,  and  recordkeeping 
requirements  imposed  by  or  under  the 
Economic  Stabilization  Act  of  1970.  the 
Emergency  Petroleum  Allocation  Act  of 
1973.  the  Federal  Energy  Administration 
Act  of  1974.  Presidential  Proclamation 
3279.  all  applicable  DOE  regulations 
codified  in  6  CFR  Parts  130  and  150  and 
10  CFR  Parts  205.  210.  211.  212,  and  213. 
and  all  rules,  rulings,  guidelines, 
interpretations,  clarifications,  manuals, 
decisions,  orders,  notices,  forms,  and 
subpoenas  relating  to  the  pricing  and 
allocation  of  petroleum  products.  The 
provisions  of  10  CFR  205.199J  and  the 
definitions  under  the  federal  petroleum 
price  and  allocation  regulations  shall 
apply  to  this  Consent  Order  except  to 
the  extent  inconsistent  herewith. 
Reference  herein  to  "DOE"  includes, 
besides  the  Department  of  Energy,  the 
Cost  of  Living  Council,  the  Federal 
Energy  Office,  the  Federal  Ener^ 
Administration,  the  Office  of  Special 
Counsel  the  Economic  Regulatory 
Administration  and  all  predecessor  and 
successor  agencies.  References  in  this 
Consent  Order  to  "Shell"  shall  include: 
(1)  Shell  Oil  Company  and  all  of  its 
subsidiaries  and  affiliates,  and  their 
predecessors  and  successors  in  interest, 
but  only  for  the  acts  of  such  companies 
while  they  were  subsidiaries  or  affiliates 
of  Shell.  (2)  ail  of  Shells  petroleum- 
related  activities  as  refiner,  producer, 
operator,  working  interest  or  royalty 
interest  owner,  reseller,  retailer,  natural 
gas  processor,  or  otherwise  and.  except 
for  purposes  of  Article  IV.  infra.  (3) 
Shell's  directors,  officers,  and 
employees. 


///.  Facts 

The  stipulated  facts  upon  which  this 
Consent  Order  is  based  are  as  follows: 

301.  During  the  period  covered  by  this 
Consent  Order.  Shell  was  a  "refiner." 
"producer."  and  "reseller"  as  those 
terms  are  defined  in  the  federal 
petroleum  price  and  allocation 
regulations  and  was  subject  to  the 
jurisdiction  of  the  DOE.  Shell  engaged 
in.  among  other  things,  the  production, 
importation,  sale,  and  refining  of  crude 
oil,  the  sale  of  residual  fuel  oil.  motor 
gasoline,  middle  distillates,  aviation 
fuel,  propane,  and  other  refined 
petroleum  products,  and  the  extraction, 
fractionation,  and  sale  of  natural  gas 
liquids  and  natural  gas  liquid  products. 

302.  In  1973.  the  DOE  began  an  audit 
to  determine  Shell's  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations.  In  1977.  pursuant  to  the 
mandate  of  the  Secretary  of  Energy. 
ERA  continued  the  audit  on  an 
intensified  basis.  The  audit 
encompassed  an  examination  of  Shell's 
policies  and  procedures  pertaining  to. 
and  Shell's  compliance  with,  the  federal 
petroleum  price  and  allocation 
regulations. 

303.  As  part  of  its  audit,  the  DOE 
examined  Shell's  books  and  records 
relating  to  Shell's  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations  and  the  reporting 
requirements  imposed  by  those 
regulations.  At  the  DOE's  request,  Shell 
prepared  and  submitted  to  the  auditors 
a  substantial  number  of  specific 
responses  to  audit  inquiries  not 
necessarily  limited  to.  or  readily 
available  from,  individual  books  or 
records. 

304.  During  the  course  of  the  DOE's 
audit,  the  enforcement  proceedings 
instituted  by  the  DOE  and  the 
negotiations  that  led  to  this  Consent 
Order,  the  DOE  raised  certain  issues 
with  respect  to  Shell's  application  of  the 
federal  petroleum  price  and  allocation 
regulations.  The  DOE  has  taken  various 
administrative  enforcement  actions 
against  Shell,  including  the  issuance  of 
letters.  Notices  of  Probable  Violation. 
Proposed  Remedial  Orders,  and 
Remedial  Orders.  Shell  maintains, 
however,  that  it  has  calculated  its  costs, 
determined  its  prices,  sold  its  crude  oil 
and  petroleum  products,  and  operated  in 
all  other  respects  in  accordance  with  the 
federal  petroleum  price  and  allocation 
regulations.  The  DOE  and  Shell  disagree 
in  several  respects  concerning  the 
proper  application  of  the  federal 
petroleum  price  and  allocation 
regulations  to  Shell's  activities  with 
respect  to  the  matters  covered  by  this 
Consent  Order,  and  each  believes  that 


its  respective  legal  and  factual  positions 
on  the  matters  resolved  by  this  Consent 
Order  are  meritorious.  These  positions 
were  emphasized  in  the  intensive 
review  and  exchange  of  information 
conducted  during  the  audit  and 
subsequent  negotiation  process. 
However,  in  order  to  avoid  the  expense 
of  protracted  and  complex  litigation  and 
the  disruption  of  its  orderly  business 
functions.  Shell  has  agreed  to  enter  into 
this  Consent  Order.  The  DOE  believes 
this  Consent  Order  constitutes  a 
satisfactory  resolution  of  the  matters 
covered  herein  and  is  in  the  public 
interest 

Terms  and  Conditions  I 

IV.  Remedial  Provisions 

401.  In  full  and  final  settlement  of  all 
matters  covered  by  this  Consent  Order 
and  in  lieu  of  all  other  remedies  which 
have  been  or  might  be  sought  by  the 
DOE  against  Shell  for  such  matters 
under  10  CFR  205.1991  or  otherwise. 
Shell  shall  pay  a  total  of  one  hundred 
eighty  million  dollars  ($180,000,000).  plus 
interest,  in  the  manner  specified  in 
paragraphs  402  and  403.  Of  this  amount, 
the  sum  of  $160  million  is  attributable  to 
alleged  crude  oil  violations  and  the  sum 
of  $20  million  is  attributable  to  alleged 
refined  product  violations. 

402.  Within  thirty  (30)  days  of  the 
effective  date  of  this  Consent  Order. 
Shell  shall  pay  one-hundred  eighty         I 
million  dollars  ($180,000,000).  plus  I 
interest  to  be  computed  in  accordance 
with  paragraph  403,  to  DOE  for 
distribution  pursuant  to  the  special 
refund  procedures  prescribed  by  10  CFR 
Part  205.  Subpart  V. 

403.  Interest  shall  be  earned  from  the 
date  of  execution  of  this  Consent  Order 
by  DOE  at  an  initial  interest  rate  equal 
to  the  annual  coupon  equivalent  for  the 
average  price  bid  at  the  most  recent 
auction  of  13-week  U.S.  Treasury  Bills 
preceding  said  date  of  execution. 
Thereafter,  the  interest  rate  shall  be       | 
periodically  adjusted  to  the  level  of  the 
annual  coupon  equivalent  for  the 
average  price  bid  at  the  auction  of  13 
week  Treasury  Bills  next  following  the 
first  day  of  each  calendar  quarter.  | 
begiiming  with  the  calendar  quarter  next 
following  said  date  of  execution.  The 
adjusted  interest  rate  will  apply  on  the 
first  day  after  said  auction  and  will 
continue  to  apply  until  and  including  the 
day  of  the  next  such  auction  following 
the  first  day  of  the  next  calendar  quarter 
or  until  payment,  whichever  is  earlier. 
Interest  shall  be  deemed  earned  each 
day  as  of  2:00  p.m.  Eastern  Time  at  1/ 
365th  of  the  rate  then  in  force  and  shall 
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be  compounded  quarterly  as  of  the  date 
of  each  adjustment  of  the  rate. 

V.  Issues  Resolved 

501.  All  pending  and  potential  civil 
and  administrative  claims,  whether  or 
not  known,  demands.  liabilities,  causes 
of  action  or  other  proceedings  by  the 
DOE  against  Shell  regarding  Shelfs 
compliance  with  and  obligations  under 
the  federal  petroleum  price  and 
allocation  regulations  during  the  period 
covered  by  this  Consent  Order,  whether 
cr  not  heretofore  raised  by  an  issue 
letter.  Notice  of  Probable  Violation, 
Proposed  Remedial  Order.  Remedial 
Order,  action  in  court  or  otherwise,  are 
resolved  and  extinguished  as  to  Shell  by 
this  Consent  Order. 

502.  (a)  Except  as  otherwise  provided 
herein,  compliance  by  Shell  with  this 
Consent  Order  shall  be  deemed  by  the 
DOE  to  constitute  full  compliance  for 
administrative  and  dvil  purposes  with 
all  federal  petroleum  price  and 
allocation  regulations  for  matters 
covered  by  this  Consent  Order.  In 
consideration  for  performance  as 
required  imder  this  Consent  Order  by 
Shell,  except  as  to  those  matters 
excluded  by  paragraph  505,  the  DOE 
hereby  releases  Shell  completely  and  for 
ail  purposes  from  all  administrative  and 
civil  judicial  claims,  demands,  liabilities 
or  causes  of  action,  including  without 
limitation  claims  for  civil  penalties,  that 
the  DOE  has  asserted  or  might 
otherwise  be  able  to  assert  against  Shell 
before  or  after  the  date  of  this  Consent 
Order  for  alleged  violations  of  the 
federal  petroleum  price  and  allocation 
regulations  with  respect  to  matters 
covered  by  this  Consent  Order.  The 
DOE  will  not  initiate  or  prosecute  any 
such  administrative  or  civil  matter 
against  Shell  or  cause  or  refer  any  such 
matter  to  be  initiated  or  prosecuted,  nor 
will  the  DOE  or  its  successors  directly 
or  indirectly  aid  in  the  initiation  of  any 
such  administrative  or  civil  matter 
against  Shell  or  participate  voluntarily 
in  the  prosecution  of  such  actions.  The 
DOE  will  not  assert  voluntarily  in  any 
administrative  or  civil  judicial 
proceeding  that  Shell  has  violated  the 
federal  petroleum  price  and  allocation 
regulations  with  respect  to  the  matters 
covered  by  this  Consent  Order  or 
otherwise  take  any  action  with  respect 
to  Shell  in  derogation  of  this  Consent 
Order.  However,  nothing  contained 
herein  shall  preclude  the  DOE  from 
defending  the  validity  of  the  federal 
petroleum  price  and  allocation 
regulations. 

(b)  This  Consent  Order  settles  and 
finally  resolves  all  aspects  of  Shell's 
liability  to  the  DOE  under  the  federal 
petroleum  price  and  allocation 


regulations,  including  but  not  limited  to 
its  capacity  as  an  operator  or  working 
interest  or  royalty  interest  owner  of  a 
crude  oil  producing  property.  In 
additioa  if  Shell  was  the  operator  of  a 
property  that  produced  crude  oil  for  all 
or  part  of  the  period  covered  by  this 
Consent  Order,  the  DOE  shall  not 
initiate  or  prosecute  any  enforcement 
action  against  any  person  for 
noncompliance  with  the  federal 
petroleum  price  and  allocation 
regulations  during  such  period  relative 
to  such  property,  except  to  the  extent 
such  person  received  its  interest  from 
such  property  in  kind.  However,  the 
DOE  reserves  the  right  to  initiate  and 
prosecute  enforcement  actions,  against 
any  person  other  than  Shell  for 
noncompliance  with  the  federal 
petroleum  price  and  allocation 
regulations,  including  suits  against 
operators  for  overcharges  for  crude  oil 
when  Shell  was  or  is  a  working  interest 
or  royalty  interest  owner  in  such  crude 
oil  production.  Shell  and  the  DOE  agree 
that  the  amount  paid  to  the  DOE 
pursuant  to  this  Consent  Order  is  not 
attributable  to  Shell's  activities  as  a 
working  interest  or  royalty  interest 
owner  on  properties  on  which  it  was  or 
is  not  the  operator.  Furthermore,  Shell 
and  the  DOE  agree  that  the  Consent 
Order  and  the  payments  hereunder  do 
not  resolve,  reduce  or  release  the 
liability  of  any  other  person  for 
violations  on  properties  of  which  (but 
only  for  the  times  during  which)  Shell 
was  or  is  a  working  interest  or  royalty 
interest  owner  (and  not  the  operator]  or 
affect  any  rights  or  obligations  between 
Shell  and  the  operator  or  any  other 
working  interest  or  royalty  interest 
owner. 

(c)  The  DOE  has  determined  that  it 
would  be  inappropriate  to  seek  or 
recommend  criminal  fines  or  penalties 
based  on  the  information  and  evidence 
presently  in  its  possession  for  the 
matters  covered  by  this  Consent  Order, 
provided,  however,  that  nothing  in  this 
Consent  Order  precludes  the  DOE  from 
(1)  seeking  or  recommending  such 
criminal  fines  or  penalties  if  information 
subsequently  coming  to  its  attention 
indicates,  either  by  itself  or  in 
combination  with  information  or 
evidence  presently  known  to  the  DOE. 
that  a  criminal  violation  may  have 
occurred  or  (2)  otherwise  complying 
with  its  obligations  under  law  with 
regard  to  forwarding  information  of 
possible  criminal  violations  of  law  to 
appropriate  authorities.  Nothing 
contained  herein  may  be  construed  as  a 
bar.  estoppel  or  defense  against  any 
criminal  or  civil  action  brought  by  an 
agency  of  the  United  States  other  than 


the  DOE  wider  (i)  Section  210  of  the 
Economic  Stabilization  Act  of  IBfO  or 
(ii)  any  statute  or  regulation  other  than 
the  federal  petroleum  price  and 
allocation  regulations.  Finally,  this 
Consent  Order  does  not  prejudice  the 
rights  of  any  third  party  or  Shell  in  any 
private  action,  including  an  action  for 
contribution  by  or  against  Shell. 

(d)  Shell  releases  the  DOE  completely 
and  for  all  purposes  from  all 
administrative  and  civil  judicial  claims. 
liabilities,  or  caupes  of  action  that  Shell 
has  asserted  or  may  otherwise  be  able 
to  assert  against  the  DOE  relating  to  the 
DOEIx-administration  of  the  federal 
petroleuh^  price  and  allocation 
regidation^.  This  release,  however,  does 
not  preclude  Shell  from  asserting  any 
factual  or  legal  position  or  argument  as 
a  defense  agaixut  any  action,  claim,  or 
proceeding  brought  by  the  DOE,  the 
United  States,  or  any  agency  of  the 
United  States. 

503.  Commencing  within  thirty  (30) 
days  after  the  effective  date  of  this 
Consent  Order.  Shell  and  the  DOE  will 
file  or  cause  to  be  filed  appro{Hiate 
pleadings  and  will  take  all  other  steps 
necessary  to  withdraw  all  claims  and 
dismiss  with  prejudice  all  proceedings 
against  Shell  covered  by  this  Consent 
Order  then  pending  or  subsequently 
filed  before  the  DOE's  Office  of 
Hearings  and  Appeals  (OHA)  or  the 
Federal  Energy  Regulatory  Commission 
(FERC)  and  to  dismiss  with  prejudice 
any  court  proceeding  then  pending  or 
subsequently  filed  involving  an  appeal 
from  or  seeking  review  of  a  decision  by 
the  OHA  or  the  FERC  in  any  such 
proceeding. 

504.  Execution  of  this  Consent  Order 
constitutes  neither  an  admission  by 
Shell  nor  a  finding  by  the  DOE  of  any 
violation  by  Shell  of  any  statute  or 
regulation.  The  DOE  has  determined 
that  it  is  not  appropriate  to  seek  to 
impose  civil  penalties  for  the  matters 
covered  by  this  Consent  Order,  and  the 
DOE  will  not  seek  any  such  civil 
penalties.  The  payment  made  by  Shell 
pursuant  to  this  Consent  Order  is  not  to 
be  considered  for  any  purpose  as 
penalties,  fines,  or  forfeitures  or  as 
payment  in  lieu  of  penalties,  firtes  or 
forfeitures. 

505.  Notwithstanding  any  other 
provision  herein,  with  respect  to  the 
matters  covered  by  this  Consent  Order, 
the  DOE  reserves  the  right  to  initiate  an 
enforcement  proceeding  or  to  seek 
appropriate  penalties  for  any  newly 
discovered  regulatory  violations 
committed  by  Shell,  but  only  if  Shell  has 
concealed  facts  relating  to  such 
violations.  The  DOE  and  Shell  also 
reserve  the  right  to  seek  appropri«t« 
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judicial  remedies,  other  than  full 
rescissioi^of  this  Consent  Order,  for  any 
misrepresentation  of  fact  material  to  this 
Consent  Order  during  the  course  of  the 
audit  or  the  negotiations  that  preceded 
this  Consent  Order. 

VI.  Recordkeeping.  Reporting  and 
Confidentiality 

601.  Shell  shall  maintain  such  records 
as  are  necessary  to  demonstrate 
compliance  with  the  terms  of  this 
Consent  Order.  To  assist  DOE  in  the 
distribution  of  the  monies  paid  pursuant 
to  paragraph  402,  Shell  shall  also 
maintain  sales  volume  data  and 
customers'  names  and  addresses 
regarding  its  sales  of  crude  oil  and 
refined  petroleum  products  for  the 
transactions  covered  by  this  Consent 
Order  until  thirty  (30)  days  after  final 
distribution  by  DOE  of  the  funds  paid 
pursuant  to  paragraph  402,  supro.  If 
requested.  Shell  shall  make  such 
information  available  to  DOE.  Shell 
shall  maintain  such  records  as  may  be 
identified  by  DOE  for  its  use  pursuant  to 
paragraph  602.  Except  as  otherwise 
provided  in  this  paragraph,  upon 
completion  of  payment  to  DOE  of  the 
amount  set  forth  in  paragraph  402  of  this 
'Consent  Order.  Shell  is  relieved  of  its 
obligation  to  comply  with  the 
recordkeeping  requirements  of  the 
federal  petroleum  price  and  allocation 
regulations  relating  to  the  matters 
covered  by  this  Consent  Order. 

602.  Except  for  formal  requests  for 
information  regarding  other  firms 
subject  to  the  DOE's  information 
gathering  and  reporting  authority.  Shell 
will  not  be  subject  to  any  audit  requests, 
report  orders,  subpoenas,  or  other 
administrative  discovery  by  DOE 
regarding  the  matters  covered  by  this 
Consent  Order. 

603.  The  DOE  will  treat  the  sensitive 
commercial  and  financial  information 
provided  by  Shell  or  obtained  by  the 
DOE  in  its  audit  of  Shell  and  related  to 
the  matters  covered  by  this  Consent 
Order  as  confidential  and  proprietary 
and  will  not  disclose  such  information 
unless  required  to  do  so  by  law, 
including  a  request  by  a  duly  authorized 
committee  or  subcommittee  of  Congress. 
If  a  request  or  demand  for  release  of  any 
such  information  is  made  pursuant  to 
law.  the  DOE  will  claim  any  privilege  or 
exemption  reasonably  available  to  it. 
The  DOE  will  provide  Shell  with  ten  (10) 
days  actual  notice,  if  possible,  of  any 
pending  disclosure  of  such  information, 
unless  prohibited  or  precluded  from 
doing  so  by  law  or  request  of  Congress. 
The  DOE  will  retain  the  audit 
information  which  it  has  acquired  during 
its  review  of  Shell's  compliance  with  the 
federal  petroleum  price  and  allocation 


regulations  in  accordance  with  the 
DOE's  established  records  retention 
procedures.  Notwithstanding  the 
otherwise  confidential  treatment 
afforded  such  information  by  the  terms 
of  this  Consent  Order,  the  DOE  will 
make  such  information  available  to  the 
Department  of  Justice  (DOJ)  in  response 
to  a  request  pursuant  to  the  DOJ's 
statutory  authority  by  a  duly  authorized 
representative  of  the  DOJ.  If  requested 
by  the  DOJ,  the  DOE  shall  not  disclose 
that  such  a  request  has  been  made. 
Nothing  in  this  paragraph  shall  be 
deemed  to  waive  or  prejudice  any  right 
Shell  may  have  independent  of  this 
Consent  Order  regarding  the  disclosure 
of  sensitive  commercial  and  financial 
information. 

VII.  Contractual  Undertaking 

701.  It  is  the  understanding  and 
express  intention  of  Shell  and  the  DOE 
that  this  Consent  Order  constitutes  a 
legally  enforceable  contractual 
undertaking  that  is  binding  on  the 
parties  and  their  successors  and  assigns. 
Nothwithstanding  any  other  provision 
herein,  Shell  (and  its  successors  and 
assigns)  and  the  DOE  each  reserves  the 
right  to  institute  a  civil  action  in  an 
appropriate  United  States  district  court, 
if  necessary,  to  secure  enforcement  of 
the  terms  of  this  Consent  Order,  and  the 
DOE  also  reserves  the  right  to  seek 
appropriate  penalties  and  interest  for 
any  failure  to  comply  with  the  terms  of 
this  Consent  Order.  The  DOE  will 
undertake  the  defense  of  the  Consent 
Order,  as  made  effective,  in  response  to 
any  litigation  challenging  the  Consent 
Order's  validity  in  which  the  DOE  is 
named  a  party.  Shell  agrees  to  cooperate 
with  the  DOE  in  the  defense  of  any  such 
challenge. 

VIII.  Final  Order 

801.  Upon  becoming  effective,  this 
Consent  Order  shall  be  a  final  order  of 
DOE  having  the  same  force  and  effect  as 
a  remedial  order  issued  pursuant  to 
section  503  of  the  DOE  Act,  42  U.S.C. 
7139,  and  10  CFR  205.199B.  Shell  hereby 
waives  its  right  to  administrative  or 
judicial  review  of  this  Order. 

IX.  Effective  Date 

901.  This  Consent  Order  shall  become 
effective  as  a  final  Order  of  the  DOE 
upon  notice  to  that  effect  being 
published  in  Federal  Register.  Prior  to 
that  date,  the  DOE  will  publish  notice  in 
the  Federal  Register  that  it  proposes  to 
make  this  Consent  Order  final  and,  in 
that  notice,  will  provide  not  less  than 
thirty  (30)  days  for  members  of  the 
public  to  submit  written  comments  and 
an  opportunity  to  appear  at  a  public 
hearing  conducted  by  ERA,  The  DOE 


will  consider  all  written  comments  and 
statements  made  at  the  hearing  to 
determine  whether  to  adopt  the  Consent 
Order  as  a  final  order,  to  withdraw  •  i 
agreement  to  the  Consent  Order,  or  to 
attempt  to  renegotiate  the  terms  of  the 
Consent  Order. 

902.  Until  the  effective  date,  the  DOE 
reserves  the  right  to  withdraw  consent 
to  this  Consent  Order  by  written  notice 
to  Shell,  in  which  event  this  Consent 
Order  shall  be  null  and  void.  If  this 
Consent  Order  is  not  made  effective  on 
or  before  the  one  hundred  twentieth 
(120th)  day  following  execution  by  Shell, 
Shell  may,  at  any  time  thereafter  until 
the  effective  date,  withdraw  its 
agreement  to  this  Consent  Order  by 
written  notice  to  the  DOE  in  which 
event  this  Consent  Order  shall  be  null 
and  void. 

I,  the  undersigned,  a  duly  authorized 
representative,  hereby  agree  to  and 
accept  the  foregoing  Consent  Order  on 
behalf  of  Shell  Oil  Company. 

Dated:  December  19, 1966. 
John  F.  Bookout, 

President  and  Chief  Executive  Officer.  Shell 
Oil  Company. 

I,  the  undersigned,  a  duly  authorized 
representative,  hereby  agree  to  and 
accept  the  foregoing  Consent  Order  on 
behalf  of  the  Department  of  Energy. 

Dated:  December  18, 1966. 
Marshall  A.  Staunton, 

Administrator,  Economic-Regulatory 
A  dministralion. 

(FR  Doc  86-29260  Filed  12-30-88;  6:45  am) 
BMXINQ  CODE  MSO-OI-M 


[ERA  Docket  No.  86-55-NG] 

Direct  Energy  Marketing  Limited; 
Order  Granting  Blanlcet  Authorization 
To  Import  Natural  Gas  From  Canada 

AQENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  Order  Granting 
Blanket  Authorization  to  Import  Natural 
Gas  From  Canada. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  authorization  to 
Direct  Energy  Marketing  Limited 
(DEML)  to  import  natural  gas  from     ^ 
Canada.  The  order  issued  in  ERA       "^ 
Docket  No.  86-55-NG  authorizes  DEML 
to  import  into  the  U.S.  from  Canada  up 
to  200  Bcf  of  Canadian  gas  over  a  two- 
year  period  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
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Gas  Division  Docket  Room.  GA-076. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585 
(202]  252-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a-m.  and  4J0 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

ISMied  in  Washinglon.  DC.  December  16k 
19e& 

Rsbsrt  L.  0«viM. 

Director.  Office  of  Fuels  Programs.  Economic 

Regulatory  A  dmtmstralion. 

|FR  Doc  M-292S1  Filed  12-30-66:  8:45  am] 

BILLMB  cone  MS0-91-II 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  QFS7-120-O00] 

Badger  Creek  Cogen,  Inc.;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Cogeneration 
Facility 

December  24. 1986. 

On  December  3, 1986.  Badger  Creek 
Cogen,  (nc.  (Applicant),  of  P.O.  Box 
19398.  Houston.  Texas  77224.  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Kem  County, 
California.  The  facility  will  consist  of  a 
combustion  turbine  generator  and  a  heat 
recovery  steam  generator  (HRSC). 
Steam  recovered  from  the  HRSC  will  be 
used  for  enhanced  oil  recovery  by  the 
Cities  Service  Oil  and  Gas  Corporation. 
The  primary  energy  source  will  be 
natural  gas.  lite  net  electric  power 
production  capacity  will  be  44.829  kW. 
Installation  of  the  facility  will  begin  in 
April  1987. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of  practice 
and  procedure.  All  such  petitions  or 
protests  must  be  filed  within  30  days 
after  the  date  of  publication  of  this 
notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Cls  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Kennetli  F.  PlHnb, 

Secretary. 

(FR  Doc  86-29238  Tiled  12-30-86;  8:45  am) 

MLLMG  COOC  STU-OI-M 


(DociMt  Na  QFI7-129-0001 

Bear  Mountain  Cogen  Inc.;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Cogeneration 
Faculty 

December  24, 1988. 

On  December  8. 1986.  Bear  Mountain 
Cogen.  Inc.  (Applicant),  of  P.O.  Box 
19988,  Houston,  Texas  77224.  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  5  292.207  of  the 
Commissions  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Kem  County, 
California.  The  facility  will  consist  of  a 
combustion  turbine  generator,  a  heat 
recovery  steam  generator  (HRSG). 
Steam  recovered  from  the  HRSG  will  be 
used  for  enhanced  oil  recovery  by  the 
Cities  Service  Oil  &  Gas  Corporation. 
The  primary  energy  source  will  be 
natural  gas.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  44,851  kW.  Installation  of  the  facility 
will  begin  in  March  1988. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Keaneth  F.  Plumb. 
Secretary. 

(FR  Doc  86-2923S  Piled  12-M-a8:  6:45  an) 
atujNa  cooe  stu-oi-m 


[  Doclcet  Me.  QF87-t32-O0ei 

CtuUk  Cflff  Cogen,  Inc.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

December  24, 1986. 

On  December  la  1988.  Chalk  Cliff 
Cogen,  Inc.  (Applicant),  of  P.O.  Box 
19398,  Houston,  Texas  77224,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  \  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Kem  County, 
California.  The  facility  will  consist  of  a 
combustion  turbine  generator,  a  heat 
recovery  steam  generator  (HRSG). 
Steam  recovered  from  the  HRSG  will  be 
used  for  enhanced  oil  recovery  by  Cities 
Service  Oil  &  Gas  Corporation.  'The 
primary  energy  source  will  be  natural 
gas.  The  net  electric  power  production 
capacity  of  the  facility  will  be  44,453 
kW.  Installation  of  the  facility  will  begin 
in  May  1988. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  bt  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Conunission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection. 
Kannetk  F.  Plumb. 
Secretary. 
|FR  Doc.  86-29240  Filed  12-30-86;  8:45  am] 

aiUJNQ  COOC  1717-01-M 

(Docket  No.  OF85-73«-001  ] 

Cogentrix  of  Virginia,  Inc.  (Allied 
Corporation);  Application  for 
Comtnlsaion  Recertlflcatlon  of 
Qualifying  Status  of  a  Cogeneration 
FaciNty 

December  24. 1886. 

On  December  4. 1966.  Cogentrix  of 
Virginia,  Ina  (Applicant),  of  Two 
Parkway  Plaza.  Suite  29a  ChaHotte, 
North  Carolina  28210  submitted  for  filing 
an  application  for  recertiBcation  of  a 
facility  as  a  qualifying  cogeneration 
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facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determiaatjoa  has  been  made  that  the 
submittal  coostitutes  a  complete  fihng. 

The  proposed  topptag-cyde 
cogeaeratron  facihty  will  be  located  at 
the  AUied  Corporation.  Fibers  Division 
plant  in  HgpeweU,  Virginia  ZSasa  The 
facdily  will  consist  of  six  (6)  stoker-fired 
boilers  and  two  (2)  extraction/ 
condensing  steam  turbine-generators. 
The  extracted  steam  will  be  utiHied  for 
process  needs  at  the  Allied  Corporation 
chemical  tnamifactnring  plant.  "Hie 
primary  energy  source  is  coal.  The  net 
electric  power  production  capacity  of 
the  facUity  is  77,800  kW.  The  facility  is 
scheduled  to  start  commercial  operation 
on  or  about  December  31, 1987. 

By  order  issued  Febmary  7. 1986,  the 
Director  of  O^ioe  of  Electric  Power 
Regulation  granted  certification  of  the 
facility  as  a  cogeneration  facility  under 
Docket  No.  QF85-736-000. 

The  recertification  is  requested  due  to 
dwnge  of  ownership.  Under  the  instant 
application  ownership  will  be 
transferred  from  Signal  Capital 
Corporation,  the  original  owner,  to 
Cogentrix  of  Virginia,  Inc. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  shoild  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  rales  211  and 
214  of  the  Commission's  rules  of  practice 
and  procedure.  All  such  petitions  or 
protests  must  tte  filed  within  30  days 
after  the  date  of  publication  of  this 
notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
d»e  Commission  in  tietermining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KenneAi  F.  nmnb. 
Secretary. 

(FR  Doc.  B6-29241  Filed  12-30-88;  8:45  am] 
nujNO  COOC  wT%7-9y-m 


ito.apf7-i2i 


First  Energy  Associates;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Cogeneration 
Facinty 

Ueoember  24. 1986. 
On  December  4. 198^  First  EneTsy 


Associates  (Applscast),  of  71  Spat  Brook 
Road.  Naafaea,  New  Hampshire  030ea 
submitted  Sv  fiitng  an  appiicatiaa  for 
certificatioa  of  a  facility  as  a  qualifying 
cogeneratioB  facility  porsuant  to 
%  292.207  of  the  Coamission's 
regulations.  No  determinatton  has  been 
made  that  the  sebmittal  coostitutes  a 
complete  filing. 

The  toppiog-cyde  cogeneration 
facility  will  be  located  in  Hinesbuif. 
Veraioat  and  will  consist  of  three 
coaibustion  turiMiie  generators,  a  beat 
recovery  cteaai  geaeritor  and  an 
extrActioaycondeBsii^g  steam  turbine 
generator.  TbemaJ  eoei^gy  recovered 
from  the  facility  in  the  form  of  steam 
and  chilled  water  will  be  sold  to  the 
International  Cheese  Company  for 
process  use.  The  electric  power 
production  capacity  of  the  facility  will 
be  25.1  MW.  'The  primary  source  of 
eneigy  will  be  fuel  oil.  Construction  of 
the  facility  ts  expected  to  begin  April 
1987, 

Any  person  desiring  to  be  heard  or 
objecting  io  the  granting  of  quali^mg 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commisaioa  825  North 
Capitol  Street  NE,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  mies  of  practice 
and  procedure.  All  such  petitions  or 
protests  must  be  filed  within  30  days 
after  the  date  of  publication  of  this 
notice  and  mirat  be  served  on  the 
applicant.  Protests  wi!l  be  correidered  by 
the  CommissTon  in  determining  the 
appdo^ate  action  to  be  taken  but  will 
no*  serve  to  make  protestents  parties  to 
the  proceeding.  Any  person  wishing  to 
becoow  a  party  amst  file  a  petition  to 
intrevene.  Copies  of  this  filing  are  on  file 
with  the  CoaaiHssioQ  and  are  available 
for  public  tnspectioa. 
KMaeAF.PliMMk. 
Secretary. 

|FR  Doc.  •6-2S242  Filed  12-30-86: 8.-45  ain| 
BiLUNs  coec  mni-tn-m 


(Docket  Mo.  ERB7-«S6-001  j 


Ceolrai 

teFume 


wswerCc;  Amemlment 


December  M.  MM. 

Take  notice  that  Cectral  Main  Power 
Company  ("CMP"!,  on  December  1i 
1986,  tendered  lor  filiag  an  ameadraeat 
to  its  previous  filing  of  October  29.  1986. 
which  proposed  clui^es  in  ite  FJLR.C 
Electric  Tariil  811i  Revised  Volusie  bio. 
1.  "Wholesale  Electric  fiate  for  Other 


Utilities.  Under  the  rate  increase 
effective  fanuary  1, 1987.  CMP  wouW  be 
permitted  to  increase  its  wholesale  base 
rate  by  $325,000  for  the  twelve-month 
period  ended  j«ne  30. 1985;  effective 
October  1. 1987,  CMP  would  be 
permitted  to  hnlher  revise  its  wholesale 
base  rate  by  an  atMitiona]  $324,000  for 
the  tvrelve-mofldi  period  ended  f une  30. 
198S. 

The  proposed  tanll  implemeDts  a 
Stipulation  and  Contracts  between  CMP 
and  its  wholesale  customers. 
Kenncbunlc  Light  and  Power  District. 
Inhabitants  of  the  Town  of  Madison 
(Madison  Hectric  Works),  and  Fox    . 
Islands  Electric  Cooperative,  Inc.  Copies 
of  the  filing  have  been  served  on  CMP's 
above-named  wholesale  customers,  on 
the  Main  Public  Utilities  Comnussioo. 
and  on  the  Office  of  the  Main  Public 
Advocate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fik  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunissioa  825 
North  Capitoi  Street  NE..  Washii^[toa, 
DC  20426.  m  accordance  widi  Rule  211 
and  214  of  the  Commissian's  rules  of 
practice  and  procedure  (18  CFR  385.211, 
385-214).  All  such  aiotions  or  protesU 
should  be  filed  or  or  before  (cmuary  5. 
1987.  Protests  will  be  considered  by  the 
Commission  in  deteradning  the 
appropriate  action  to  be  taken,  but  will 
not  serve  ko  nnke  pfotestasts  parties  to 
the  proceeding.  Any  persoci  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

i\6niHWi  F.  nttfini. 

Secretxrry. 

|FR  Doc.  86-29286  Ffled  12-30-86:  8:45  am] 

BILUNO  COOC  S717-01.U 


(Docket  Mas.  CW7-1 1S-«00  and  (387-121- 
080! 

Colorado  Interstate  Gas  Co.; 
Applications  on  Behalf  of  Producer- 
Suppliers  of  Colorado  Interstate  Gas 
Company  for  Blanket  Umlted-Term 
Abandonment  and  Blanket  Umtted- 
Term  CenWcates  of  Public 
Convenience  and  Necessity  With  Pre- 
Granted  Atundoranen) 

December  24. 1980. 

Take  notice  that  on  November  17. 
198B,  as  supplemented  on  December  S. 
1986.  Colorado  IniersUte  Gas  Company. 
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P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944  (Applicant),  filed  in  this 
proceeding  applications  pursuant  to 
section  7  of  the  Natural  Gas  Act 
Applicant  requests,  on  behalf  of 
producer-suppliers  currently  selling 
natural  gas  to  Applicant  pursuant  to 
certificates  of  public  convenience  and 
necessity,  an  order  (1)  Authorizing  the 
blanket  limited-term  abandonment  by 
Applicant's  producer-suppliers  of 
certain  sales  for  resale  of  natural  gas  in 
interstate  commerce;  and  (2)  issuing  a 
blanket  limited-term  certiflcate  of  public 
convenience  and  necessity  with  pre- 
granted  abandonment  authorizing  the 
sale  for  resale  of  such  natural  gas  in 
interstate  commerce,  all  for  a  period  of 
two  years,  as  more  fully  set  forth  in  the 
applications  or  file  with  the  Commission 
in  the  subject  dockets,  and  open  for 
public  inspection.' 

Applicant  states  that  the  purpose  of 
its  applications  is  to  provide  Applicant 
and  its  customers  with  relief  from  the 
problem  of  currently  escalating  potential 
take-or-pay  liability,  while  retaining  the 
long-term  reserves  needed  to  meet 
customer  requirements  in  the  future. 
Also,  the  applications  are  intended  to 
permit  Applicant's  producer-suppliers  to 
compete  for  natiu^l  gas  sales  in  the 
current  market,  thereby  generating 
needed  cash  flow  for  such  producer- 
suppliers.  Accordingly,  Applicant  states 
that  the  authority  requested  herein  will 
permit  Applicant's  producer-suppliers, 
upon  release  of  natural  gas  by 
Applicant,  to  abandon  sales  of  natural 
gas  to  Applicant  for  a  limited-term. 
Applicant  expects  that  in  any 
negotiation  with  a  producer-suppher  in 
which  gas  is  released  pursuant  to  the 
authority  requested  herein,  the  net  effect 
of  such  negotiation  will  be  to  lower 
Applicant's  system  weighted  average 
cost  of  gas  and/or  reduce  Applicant's 
take-or-pay  exposure.  All  volumes 
actually  released  in  any  event  will 
relieve  Applicant  of  take-or-pay  liability 
associated  with  those  volumes.  This  will 
provide  Applicant  the  flexibility  to  gain 
price  concessions,  where  appropriate, 
on  gas  not  released,  in  conjunction  with 
released  gas,  and  allow  Applicant  to 
gain  take-or-pay  relief  to  the  benefit  of 
both  Applicant  and  its  customers. 

In  further  support  of  its  applications. 
Applicant  states  that  its  natural  gas 
sales  markets  are  in  a  state  of  rapid 
decline,  and  that  this  decline  has  led  to 
a  situation  in  which  Applicant  has  been 
unable  to  purchase  available  volumes  of 


natural  gas  under  existing  agreements 
with  Applicant's  producer-suppliers  in 
sufRcient  volumes  to  prevent  an 
increase  in  its  potential  take-or-pay 
liability.  A  number  of  factors  have 
contributed  to  this  problem.  Presently, 
under  Applicant's  FERC  Gas  Tariff, 
Original  Volume  No.  1,  First  Revised 
Sheet  No.  34,  a  Full  Requirement 
Customer  is  defined  as  a  customer 
which  purchases  from  Applicant  or 
other  Full  Requirement  Customers  of 
Applicant,  at  least  75  percent  of  its  total 
gas  requirements.  Consequently,  25 
percent  of  a  customer's  requirements 
may  be  purchased  from  sources  other 


than  Applicant,  and  the  customer  will 
still  remain  a  Full  Requirement 
Customer.  As  the  price  of  natural  gas  on 
the  spot  market  has  declined, 
Applicant's  customers,  both  full 
requirement  and  partial  requirement, 
have  reduced  their  purchases  from 
Applicant  in  order  to  purchase  spot 
market  gas.  In  addition,  conservation, 
fuel  switching  by  industrial  customers, 
and  reduction  in  purchases  by  other 
pipelines  have  all  acted  to  reduce  the 
volumes  of  sales  made  by  Applicant. 
The  extent  of  this  reduction  has  been 
dramatic,  as  the  following  chart 
indicates: 


Bcf  (arwHiaO 

1979 

1983 

1965 

1986 
(est) 

CIG  total  sales 

403 
183 

79 

276 
140 

60 

204 
127 

9 

135 

Public  Service  Group  >  (CIG's  largest  customers) 

Natural  Gas  Pipeline  Co.  (CIG's  major  partial  require- 
ment  customer) 

87 
1 

'  It  i«  not  requested  that  the  authorization  lought 
in  theae  applicationa  apply  to  natural  gaa  reaervea 
diacovered  pursuant  to  the  Gas  Search  Program 
authorized  January  7. 1974,  in  Docket  No.  CP73-184, 
etal. 


'Consists  of  Pubtic  Service  Company  of  Cotorado,  Cheyenne  Ligtit,  Fuel  and  Poiver  Company  and 
Western  Gas  Supply  Company. 


Applicant  further  states  that,  in 
compliance  with  Commission  policy. 
Applicant  has  been  providing 
transportation  for  its  customers, 
including  its  Full  Requirement 
Customers.  This,  when  coupled  with  the 
effects  of  conservation  and  competition 
from  alternate  fuels,  has  operated  to 
reduce  the  volumes  of  natural  gas  sold 
by  Applicant.  The  subject  applications 
represent  one  tool  which  Applicant  and 
its  producer-suppliers  may  employ  in  a 
cooperative  effort  to  attempt  to  cope 
with  the  situation. 

As  any  abandonment  will  be  by 
mutual  agreement  of  both  Applicant  and 
the  producer-supplier,  it  is  impossible  to 
determine  which  certificated  sales  will 
be  abandoned.  Applicant  is  currently 
providing  transportation  under  NGA 
section  7  authorization,  and  under 
section  311  of  the  NGPA,  and  has 
applied  for  blanket  transportation 
authority  under  Order  No.  436. 
Consequently,  producer-suppliers  who 
abandon  sales  to  Applicant  should  have 
access  to  transportation  for  selling  the 
abandoned  gas  to  others.  Applicant 
therefore  proposes  to  file  a  quarterly 
report  within  45  days  of  the  end  of  each 
quarter,  which  report  will  provide 
details  regarding  the  limited-term 
abandonment  of  any  sale  previously 
certificated  by  the  Commission.  The 
following  volumes  may  be  subject  to  the 
requested  authorization: 


Esflmatsd 

NGPAprto* 

19e7winutf 

catagory 

dafliiatabflny 
(MMcq 

104 .._ 

11.795 

104         .    ... 

(Poai-1874— amal     praduo- 

1.900 

104 

•rs) 

2.03S 

104.      .   . 

foocnpiotion    %wtti     pR^ 

1,172 

ducws). 

104 

r*coniptMoo-4arga     pro- 
duce) 

8.845 

104.. — 

(Pp»-ifl73     flowing     ga»— 
small  producars). 

11,637 

104 

(Pr»^i973  flowing  gas— large 
proOucars) 

82,850 

104 

(Rocky  Mowitam—smal  pro- 
ducars) 

2.320 

104 „.. 

ducws). 

1,904 

104 

(lananum  rata  gas    al  pro- 
ducws). 

12.300 

106 

241 

106 — 

(Roflovar-^arga  produoan) — 
ToW 

3,481 

150,490 

The  above  volumes  do  not  include 
volumes  subject  to  Applicant's  Gas 
Search  Program.  Certain  other  volumes 
priced  under  NGPA  sections  108  and  109 
are  also  subject  to  NGA  abandonment 
requirements  and  thus  the  abandonment 
requested  here;  however,  these  volumes 
are  by  their  very  natural  minimal,  and 
Applicant  has  not  separately  identified 
those  volumes. 

Applicant  requests  a  waiver  of  those 
portions  of  Parts  154  and  271  of  the 
Commission's  Regulations  as  granted  by 
the  Commission  to  Transcontinental 
Gas  Pipe  Line  Corporation.  36  FERC 
1 61,403.  Specifically,  Applicant  requests 
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a  waiver  of  the  xsquireiaent  imA^r  ptgrt 
154  of  the  CooHnission's  S^gaUUisBa 
that  Applicant's  producer-suppliers 
establish  And  laaintain  rate  scbedUiles 
for  (he  sales  of  neleased  ^as.  Apitlicaat 
also  requests  thai  its  pfodvcer-suppliers 
be  permitted  aulomaticaTly  to  ooUect  the 
monthly  adfustment  on  released  gm; 
that  the  requirement  for  Gling  a  bUoket 
affidavit  to  cover  sales  of  released  ^as, 
in  accordance  wift  }  154.94{hj  cf  the 
RegulatioBS,  be  waived;  and.  to  the 
extent  Applicant's  producer-suppliers 
qualify  for  collection  of  any  allowance 
under  section  130  of  the  NGPA.  the 
requirements  that  they  comply  with 
S  154.94tk)  and  Part  271  of  the 
O>mmis8ion's  Regulations  be  waived  for 
released  volumes. 

Any  person  desiring  to  be  lieard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  January 
8, 1987,  file  with  the  Federal  Enei^y 
Regolatory  Commission,  Washington. 
DC  2M26,  a  petition  to  intervene  or  a 
protest  in  accordance  wilSi  the 
requiiifliieMs  of  the  Commnssion's  rules 
of  practice  and  procednre  (18  tTR 
385.211,  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  actkm  to  be 
takea  biy  tnU  Bot  serve  Is  mke  the 
protestants  parties  to  tfae  jMwi^Ji^ 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accowhnoe  wMi 
the  Commission's  rules. 

Under  Vie  proceave  lierani  pruviaeu 
for,  unless  ethcntise  »dvned,  ^  wffl  be 
uaneceMary  fin- Applioant  1o  appear  or 
to  be  represented  at  *e  hearrng. 
Kenneth  F.  Plumb, 
Secretary.  I 

|FR  Doc.  8«5-292B5  raed  lt-30-«:  «:4S  am] 
■axan  cooc«ri7-03-B 


(DoolMt  No.  ERBT-f  4>-0M] 

Gtmti  MountaiaPeiMrCcrp^fliag 

December  24,  MBB. 

Take  notice  that  on  Deceaber  S,  1186, 
Green  Mountain  Power  Coiporation 
(GMP)  tendered  for  £ilij«  AB 
Amendment  to  its  Raite  Schedrie  FEKC 
No.  85  executed  by  BuiiingtoB  Electric 
Departmeat  {BurliMton). 

GKff  stales  thatuie  Aneadoeat 
extends  the  terminatioB  dote  of  tiM  Rate 
Schedule  that  waa  approved  in  Docket 
No.  ER86^63-00a  The  original  ScbedtOe 
was  to  expire  by  its  tenas  an  Deceaiber 
31.  1985l  Ilu  AiBeodmeat  ejOends  ti»e 
temunatioa  date  from  year  to  year  iiatM 
either  party  gives  sfftrcyHiate  notice  at 
termination. 

llu  AmendniBBt  also  dariftes 
language  in  Paragraph  8  concei 


BurtingtenTs  JadeaMiificotion  dfCtJP 

from  liability  ia  certain  qraimataaLet. 
Any  peraon  4eoiriag  lo  be  heord  or  to 
protest  tfas  Gliag  ohould  ^  a  WMfHon  to 
intenrone  or  protest  wift  the  Federal 
Energy  Kegoiatary  CkmaaiMTan,  B2S 
North  Capitol  Street  NE..  Washington. 
DC  2M28,  in  BfxwrdBnce  with  Rules  a\ 
and  214  of  tJie  Commission's  rules  of 
practice  and  procedure  flB  CFR  385.211. 
385.214y  All  such  motions  or  protests 
should  be  filed  on  or  before  January  5, 
W87.  Protests  will  be  considered  by  the 
Commission  In  determining  &e 
appropriate  action  to  be  taken,  but  wiH 
not  serve  to  make  protestanta  parties  to 
the  proceeding.  Any  person  wkhiag  to 
become  a  party  aiast  file  a  OMitioa  to 
intervene.  Copies  of  this  application  are 
on  file  wiih  tbe  Coraiaissioa  aad  are 
avaiiaUe  lor  public  iaspectton. 
iF.i 


Secretarf. 

IFR  Doc.  85-29267  Rled  12-3(«8;  8:85  amj 

BtLUNQ  CODE  S717-S>-M 


(Docket  No.  ER87-71-O00] 

PortlBid  General  Electric  C04  FQing 
DeoenJberat,19n. 

Take  aotioe  that  oa  December  fi,  tflsa, 
Partiand  General  Efectnc  Company 
("CoBq>aqr")  tendered  for  &tii«  m 
amea^Mitt  to  the  above  docket 
providMigadJBanalheciaffOMnd 
infill  aMtiiMi  coaceniiag  the  dispute  and 
settlement  referenced  ia  the  ledlals  of 
the  Settlement  Exchange  A^eement 
previously  filed  with  the  Federal  fiaeigy 
Regulataqr  OomxaissMm 

Any  person  desiring  to  be  hewd  or  to 
protest  this  £ling  g^lp^^ld  f^jp  ^  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NE,  Washk«toa. 
DC  20iaa,  ia  aooordooe  svith  JUdes  211 
and  214  of  (he  ConBMMiea's  rales  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  fiied  oa  or  before  }ainnry  S, 
1987.  ftiHests  mil  be  oonaidered  by  the 
Comflttssion  m  detensiiring  the 
appropriate  actioB  to  be  taben.  but  via 
not  serve  toanbe  protestants  parties  to 
the  prooeediag.  Any  person  wishing  to 
become  a  party  oast  file  a  MMrtion  to 
inteiveae.  Oopies  of  this  appltoation  are 
on  file  with  tiie  Commissian  and  are 
available  far  pohbc  inspection. 
Katartoi  r*.  nmib, 
Secrela^. 
PTtPocW  MaSBFiled  12-.3(Ma; a:45 an^ 


Pitget  SouDd  Poarar  ft  UgM  Ca^  ntag 

December  24, 1MB. 

Take  notiae  that  on  Oeceasberc 

Paget  Soaad  AxMer  It  Light  CoavH^ 
( "Coepaaj'l  twiderod  for  fiUi^  aa 
amendment  to  the  tibav  docket 
providing  additional  backgraand 
information  concerning  the  dispute  aad 
settlement  referenced  ia  the  recitals  of 
the  Settlement  Exchange  Agreement 
previously  filed  with  the  Federal  Energy 
Regulatory  Commission 

Any  person  deaidng  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
inteiweae  or  protest  wi#i  Ibe  Federal 
Energy  Regulatory  Commission.  82S 
North  Capitol  Street  NE,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Coimtnssion's  rales  of 
practice  and  procedare  (18  CF«  385.nL 
385.214^.  All  sucb  osotram  or  protcste 
should  be  filed  on  or  before  janeary  S, 
1987.  Protests  wH  be  oonaidered  by  4ie 
Cognnhssion  in  determining  the 
appropriate  action  to  be  taken,  bat  wfll 
not  serve  to  atake  protestants  parties  to 
Ibe  proceed!/^.  Any  person  wishing  to 
become  a  party  an»t  file  a  motion  to 
iaterrene.  Copies  of  tins  appbcation  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
KannSili  r.  Hnnni. 
SecTtltQTy. 
(FK  Doc.  88-29289  Filed  12-30-46;  4.-4S  ao^ 

BILUMa  COK  SNTUM-a 


[Docket  No.  ER8»-63IM)N] 
Utah  Power  ft  UgMCo.;  PWng 

Decea)lierl4.1 


Take  nofice  that  on  December  4, 1988, 
Utah  Power  &  Li^t  Con>pai\y 
(Company)  tendered  for  filing  a 
compliance  report  in  accordance  mfli 
the  Commission's  order  issued 
November  7, 1986. 

In  compliance  with  the  Commission's 
order  the  company  submits  its  Average 
System  Cost  (ASC)  rate  fer  the  ideho 
jurisdiction  as  determined  in  the 
Bonneville  Power  Association  ^BPAj 
report  with  modifications  reflecting  the 
CooBBiBsion's  fiadhig  m  FaH  Stodk. 

Any  person  destriag  to  be  heard  or  to 
protest  this  fifing  ahoaU  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  asca,  ia  aooQBdaaoe  wilh  Rales  zn 
and  214  of  the  GoaHiBsano's  iUdes  cf 
Pcadice  ad  ftooedan  tn  CFR  385.211. 
385.214}.  Ail  saoh  anban  or  protests 
shoHM  be  Sked  m  or  before  Januaiy  i^ 
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1987.  Protests  will  be  considered  by  the 
Ck>mmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Hie  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Pkunb, 
Secretary. 
|FR  Doc.  86-29270  Filed  12-30-«6;  &45  am] 

niXMQ  COOE  (717-01-11 

[Doclcet  No.  ER87-57-0001 

The  Washington  Water  Power  Co^ 
FiUng 

December  24, 1986. 

Take  notice  that  December  8. 1986, 
Washington  Water  Power  Company 
("Company")  tendered  for  filing  an 
amendment  to  the  above  docket 
providing  additional  background 
information  concerning  the  dispute  and 
settlement  referenced  in  the  recitals  of 
the  Settlement  Exchange  Agreement 
previously  filed  with  the  Federal  Energy 
Regulatory  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  5, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  apphcation  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-29271  Filed  12-3(>-a6;  8:45  am) 

BIUJNG  COOe  •717-01-M 


[Docket  No.  QF87- 122-000] 

Foster  Wtieeler  Power  Systems,  Inc^ 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

December  24. 1986. 

On  December  4, 1985,  Foster  Wheeler 
Power  System,  Inc.  (Applicant),  of  110 
South  Orange  Avenue,  Livingston,  New 
Jersey  07039,  submitted  for  filing  an 
application  for  certification  of  a  facility 


as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  near 
Morgantown,  West  Virginia.  The  facility 
will  consist  of  two  (2)  circulating 
fluidized  bed  steam  generators  and  one 
(1)  steam  turbine  generator.  The  steam 
recovered  from  the  facility  will  be 
utilized  for  space  heating  and  cooling  of 
the  West  Virginia  University's  three 
campuses.  The  net  electric  power 
production  capacity  will  be  165 
megawatt.  The  primary  energy  source 
will  be  bituminous  coal.The  construction 
of  the  facihty  is  scheduled  for  December 
1. 1987. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  86-29243  Filed  12-30-fl6;  8:45  am) 
BNJJNQ  COOE  •717-01-M 

[Docket  No.  QF87-133-000] 

Uve  Oak  Cogen,  Inc.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

December  24, 1986. 

On  December  10. 1985.  Live  Oak 
Cogen.  Inc.  (Applicant).  P.O.  Box  19398, 
Houston,  texas  77224.  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regidations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Kern  County, 
California.  The  facility  will  consist  of  a 
combustion  turbine  generator  and  a  heat 
recovery  steam  generator  (HRSG). 
Steam  recovered  from  the  HRSG  will  be 


used  for  ehnanced  oil  recovery  by  the 
Cities  Service  Oil  &  Gas  Corporation. 
The  primary  energy  source  will  be 
natural  gas.  The  net  electric  power 
production  capacity  will  be  44,536  kW. 
Installation  of  the  facility  will  begin 
May  1968. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  m 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  86-29244  Filed  12-30-88;  8:45  am] 

MLLNM  CODE  0717-01-11 


(Docket  No.  QF87-123-000] 

Oxford  Cogeneration  Associates; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

December  24, 1986. 

On  December  4. 1986.  Oxford 
Cogeneration  Associates  (Applicant),  of 
255  West  98th  Street,  Suite  7A— 
Dockrell,  New  York,  New  York  10025, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Oxford, 
Massachusetts.  The  facility  will  consist 
of  a  combustion  turbine  generator,  a 
heat  recovery  steam  generator,  and  an 
extraction/condensing  turbine 
generator.  Thermal  energy  recovered 
from  the  facility  Vrill  be  used  for 
pasteurization,  drying,  heating  and 
space  heating  and  cooling.  Installation 
of  the  facility  is  scheduled  to  begin  in 
1987.  The  primary  energy  source  will  be 
natural  gas.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  99  MW. 
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Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of  practice 
and  procedure.  All  such  petitions  or 
protests  must  be  filed  within  30  days 
after  the  date  of  publication  of  this 
notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  86-29245  Filed  12-30-86;  8:45  am] 

BiLUMG  CODE  C717-01-M 


(Docket  No.  OF87-1 36-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

December  24, 1986. 

On  December  12, 1986,  Panhandle 
Eastern  Pipe  Line  Company  (Applicant), 
of  3444  Broadway,  Kansas  City, 
Missouri  64111,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  9  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Applicant's 
address.  The  facility  will  consist  of  two 
reciprocating  engines  and  a  heat 
recovery  steam  generator.  The  head 
energy  recovered  from  the  facility  will 
be  used  for  space  heating  and  cooling  of 
the  office  building.  The  electric  power 
production  capacity  of  the  facility  will 
be  700  kW.  The  primary  energy  source 
will  be  natural  gas.  The  operation  of  the 
facility  is  expected  to  commence  on  or 
about  May  1. 1987. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of  practice 
and  procedure.  All  such  petitions  or 
protests  must  be  filed  within  30  days 
after  the  date  of  publication  of  this 


notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86-29246  Filed  12-30-86:  8:45  am) 

BIUJMG  CODE  0717-01-11 


( Docket  No.  QF87- 1 29-000  ] 

Ramapo  Cogeneration  Limited 
Partnership;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

December  24, 1986. 

On  December  9, 1986,  Ramapo 
Cogeneration  Limited  Partnership 
(Applicant),  of  25  Eagle  Street,  Albany, 
New  York  12207,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Ramapo,  New 
York.  The  facility  will  consist  of  a 
combustion  turbine  generator,  a  heat 
recovery  steam  generator,  and  a  steam 
turbine  generator.  The  primary  energy 
source  will  be  natural  gas.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  79  MW.  Thermal 
energy  recovered  from  the  facility  will 
be  used  for  baking,  heating,  drying  and 
sanitizing  in  an  industrial  process. 
Installation  of  the  facility  will  begin  in 
1987. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of  practice 
and  procedure.  All  such  petitions  or 
protests  must  be  filed  within  30  days 
after  the  date  of  publication  of  this 
notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  86-29247  Filed  12-30-86;  8:45  am) 

BILUNG  CODE  0717-01-M 


[Docket  No.  QF87-124-000] 

Rockville  Cogeneration  Associates; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

Decemt>er  24, 1986. 

On  December  4, 1986.  Rockville 
Cogeneration  Associates  (Applicant), 
c/o  Kommeier,  McCarthy,  Lepon  & 
Harris,  of  2011  Eye  Street.  NW.,  Suite 
401.  Washington,  DC  20006,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Hunting  Hill, 
Montgomery  County,  Maryland  20850. 
The  facility  will  consist  of  a  combustion 
turbine,  a  heat  recovery  steam 
generator,  and  an  extraction/condensing 
turbine  generator.  The  primary  energy 
source  will  be  natural  gas.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  240  MW.  Thermal 
energy  recovered  from  the  facility  will 
be  sold  to  a  district  heating  and  cooling 
system.  Installation  of  the  facility  is 
scheduled  to  begin  in  1987. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of  practice 
and  procedure.  All  such  petitions  or 
protests  must  be  filed  within  30  days 
after  the  date  of  publication  of  this 
notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-29248  Filed  12-30-88;  8:45  am) 
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(Doctet  No.  ER«7-1SS-000) 

Allegheny  Power  Service  Corp.;  Notice 
of  FHing 

December  24. 1966. 

Take  notice  that  on  December  12, 
1988,  Allegheny  Power  Service 
Corporation  (APSC)  on  behalf  of  West 
Penn  Power  Company,  tendered  for 
Tiling  Amendment  No.  12  to  its 
Interchange  Aqreement  dated  Pebmary 
1, 1968.  with  Duquesne  Light  Company, 
West  Penn  Power  Company  Rate 
Schedule  FPC  No.  24.  A  Certificate  of 
Concurrence  by  Duquesne  Light 
Company  was  also  filed.  Amendment 
No.  12  terminates  an  interconnecton 
point  at  Bridgeville,  Pennsylvania, 
between  the  parties.  West  Penn  Power 
Company  does  not  anticipate  any 
significant  revenue  effects  as  a  result  of 
Amendment  No.  12. 

Copies  of  this  filing  were  served  upon 
Duquesne  Light  Company  and  the 
Pennsylvania  Public  Utility  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  »vith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  fanuary  7, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  bat  will 
not  serve  to  make  proiestanis  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
for  pubbc  inspection. 
KavMtk  F.  Pti»b. 
Secretary. 

|FR  Doc.  86-29249  Tiled  12-30-86:  8:45  ain| 
MLUNQ  coot  trir-ei-ai 


(Docket  Noe.  EFS5-201 1-4M)«  m*  EF»5- 
2021-0061 

Bonnevfllo  Power  Acfiministratfon; 
Notice  of  Filing 

December  24, 1966. 

Take  notice  that  on  December  22, 
1986,  Bonneville  Power  Administration 
(BPA)  of  the  United  States  Department 
of  Energy  tendered  for  filing  a  proposed 
modification  to  the  1985  Surplus  Firm 
Power  (SP-as)  rates  currently  under 
Commission  consideration.  This 
proposed  modification  has  been 
identified  as  the  SP-65  (Modified)  rate 
schethtlc.  BPA  re<)iiests  coofirTDation 
and  approval  of  the  SP-66  rale.  •• 


modified,  pursuant  to  section  7(a)(2)  of 
the  Pacific  Northwest  Electric  i*ower 
Planning  and  Conservation  Act 
(Northwest  Power  Act).  M  VSJC. 
839e(a)(2),  and  the  Commission's  rules 
for  the  confirmation  and  approval  of 
rates  for  Federal  power  marketing 
agencies,  IB  CFR  300  et  seq.  BPA 
proposes  that  its  SP-8S  (Modified)  rale 
schedule  be  effective  upon  final 
Commission  approval  of  BPA  rates  in 
the  above  entitled  dockets. 

This  proposal  is  a  modification  of  the 
"Availability"  section  (Section  I)  of  the 
SP-85  rate  to  permit  BPA's  Direct 
Service  Industrial  customers  (DSIs)  in 
the  Pacific  Northwest  who  currently 
purchase  under  the  IP  rate  schedule  to 
purchase  surplus  firm  power  to  serve 
"incremental"  load.  It  is  designed  to 
permit  BPA  to  gain  experience  in 
regional  marketing  during  the  near-term 
period  of  BPA's  capacity  and  energy 
surplus. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  section  211  or  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  January  8, 1987.  Protests 
win  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
KeniMth  F.  IHuinb. 
Secretary. 

(FR  Doc  86-29283  Filed  12-30-86;  8:45  am] 
aiujNO  cooc  sriT-oi-a 

(DodMt  Na  EfW«-7M-«e21 

Canal  EiMtric  C04  Notioa  of  Filing 

December  24. 1986. 

Take  notice  that  on  December  9, 1986, 
Canal  Electric  Company  (Canal) 
tendered  for  filing  its  termination 
Supplement  to  the  Capacity  Acquistion 
Agreement  eliminating  therefrom  a 
provision  which  would  automatically 
permit  Canal  to  earn  a  return  on  the 
unamortized  balance  of  the  Termination 
Cost  in  the  event  the  Commission's 
existing  Policy  is  changed. 

Any  person  desiring  to  be  heard  at  to 
protest  this  filing  sbotdd  file  a  osotiofli  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  S2S 


North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  )anuary  7, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection. 
iCenn«<fa  F.  Plumb, 
Secretary. 

[FR  Doc.  86-29250  Filed  12-30-86: 8:45  am] 
WLUNG  cooc  •717-01-« 


(Docket  No.  EC87-7-0001 

Cons4im«rs  Power  Co.;  Notica  of  Filing 

December  24. 1986. 

Take  notice  that  on  December  18. 
1986.  Consumers  Power  Company 
(Consumers)  submitted  an  application 
for  Authority  to  Sell  Facilities  to  the 
Wolverine  Power  Supply  Cooperative 
(Wolverine). 

Pursuant  to  the  Blendon 
Interconnections  Facilities  Agreement 
dated  February  1. 1986  between 
Consumers  and  Wolverine  and  the  Pere 
Marquette  Interconnection  Facilities 
Agreement  dated  July  \.  1982  between 
Consumers  and  Wolverine,  Consumers 
proposes  to  sell  to  Wolverine  certain  138 
kV  electric  substation  facilities  located 
at  Consumers'  Blendon  Substation  in  the 
Southwest  V^  of  section  8  of  Blendon 
Township,  Ottawa  County,  Michigan, 
and  in  the  North  W  of  section  20  of 
Amber  Township.  Ottawa  County, 
Michigan.  The  Consideration  for  the 
proposed  sales  is  $392,788.37  in  the  case 
of  the  Blendon  Substation  Facilitiee  and 
$314,708.50  in  the  case  of  the  Pere 
Marquett  Substation  Facihties.  which  is 
based  upon  consumers'  actual  original 
cost  of  providing,  installing  and  placirtg 
in  service  such  substation  facilities. 

Sale  of  the  substation  facilities  will 
establish  two  138  kV  intercoimections 
between  Consumers  and  Wolverine, 
which  will  facilitate  exchanges  of 
electric  energy  between  Consumers  and 
Wolverine.  Consumers  requests 
approval  of  its  Application  pursuant  to 
section  203(a)  of  the  Federal  Power  Act 

Any  person  desiring  to  be  heard  or  to 
protest  saad  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Coousission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20428.  in  accordance  with  Rule  214 
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or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  7, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  86-29251  Filed  12-30-86;  8:45  am] 
BiLUNG  cooc  crir-oi-M 


[Docket  No.  ER87-90-000] 

The  Dayton  Power  and  Light  Co.; 
Amendment  to  Filing 

December  24. 1986. 

Take  notice  that  on  December  19. 

1986.  the  Dayton  Power  and  Light 
Company  (DP&L)  tendered  for  filing  in 
this  docket  amendments  to  page  3  of  the 
Agreement  and  amended  cost  support 
relating  to  transmission  charges.  DP&L 
states  in  this  filing  that  it  is  renewing  its 
request  for  a  waiver  of  notice 
requirements  so  that  the  filing  may 
become  effective  December  1. 1986. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  7, 

1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  itunb. 

Secretary. 

[FR  Doc.  86-29252  Filed  12-30-86;  8:45  am] 

SUJJNQ  cooc  STir-OI-M 


[Docket  No.  ER87-171-000] 
Florida  Power  &  Ught  Co.;  Notice 

December  24. 1986. 

Take  notice,  that,  on  December  18, 
1986.  Florida  Power  &  Light  Company 
(FPL)  filed  First  Revised  Sheet  No.  9a  to 
its  FERC  Electric  Tariff.  Second  Revised 


Volume  No.  1  and  a  Stipulation  and 
Agreement  as  to  Fuel  Cost  Billings.  The 
tariff  revision  deletes  reference  to  the 
one  time  election  to  pay  a  cents  per 
kilowatt  hour  true  up  under  FPL's  fuel 
,( adjustment  clause.  FPL  states  that  the 
five  customers  who  had  made  that 
election  now  agree  to  pay  fuel  costs  by 
the  other  method  provided  in  FPL's 
tariff,  and  that  the  Stipulation  resolves  a 
disagreement  as  to  unrecovered  fuel 
costs. 

Any  person  desiring  to  be  heard  or  to 
protest  the  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
before  January  7. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  86-29253  Filed  12-30-86;  8:45  am) 

BILUNQ  cooc  S717-01-H 


[Docket  No.  ER87-46-001] 

Iowa  Electric  Ught  and  Power  Co.; 
Amendment  to  Filing 

December  24. 1986. 

Take  notice  that  on  December  19, 

1986.  Iowa  Electric  Light  and  Power 
Company  (the  Company)  tendered  for 
filing  an  amendment  to  its  filing  on 
October  24. 1988  of  Service  Agreements 
for  customers  who  elect  to  take  service 
under  the  Rate  RES-3. 

Iowa  Electric  states  that  the  amended 
filing  corrects  contracts  which  had  eight 
year  terms  rather  than  the  proper  six 
year  terms  and  includes  a  superseded 
contract  that  was  inadvertently  not  filed 
previously.  In  addition,  Iowa  Electric 
has  filed  two  contracts  with  West 
Liberty.  Iowa  that  have  been  signed 
since  its  earlier  filing  in  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  7, 

1987.  Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  86-29254  Filed  12-30-86;  8:45  am] 
BILUNG  cooc  S717-01-II 


[Docket  No.  ER85-757-O02] 

Pacific  Power  and  Ught  Co.;  Notice  of 
Rling 

December  24, 1986. 

Take  notice  that  on  December  3, 1986. 
Pacific  PoweTBnd  Light  Company 
(Pacific)  tendered  for  filing  Table  No.  1 
dated  November  14, 1986  showing  the 
effects  of  the  Commission's  Order 
Accepting  Rates  for  Filing  Subject  to 
Refund  or  Adjustment,  and  Granting 
Interventions  under  Docket  No.  ER85- 
757-000  and  dated  August  1, 1986.  The 
Commission's  Order  revises  the  Average 
System  Cost  (ASC)  Rate  for  the  state  of 
Washington  applicable  to  the  exchange 
of  power  between  Bonneville  and 
Pacific. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  7. 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  88-29255  Filed  12-30-86;  8:45  am] 

BILLINQ  cooc  «717-01-M 


[Docket  No.  ER85-762-002] 

Pacific  Power  and  Light  Co.;  Notica  of 
Filing 

December  24. 1986. 

Take  notice  that  on  December  8, 1986, 
Pacific  Power  and  Light  Company 
(Pacific)  tendered  for  filing  Table  No.  1 
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dated  November  13,  mt  •faowiag  the 

effects  of  tbe  Comxntssian's  Order 
Accepting  Rates  for  Filing  Subject  to 
Refund  or  Adiustment.  and  Granting 
Interventions  under  Docket  No.  ER85- 
762-000  and  dated  August  1, 1986.  The 
Commission's  Order  rerisea  the  Average 
System  Cost  (ASC]  Rate  for  the  state  of 
Oregon  applicable  to  the  exchange  of 
power  between  Bonneville  and  Pacific 
Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  Fffi^  Wasfaingtoo, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  C.F.R. 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  7, 1987.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kannalh  F.  PInmb, 
SecieUuy. 
|FR  Doc.  86-292S6  Filed  12-30-88:  8:45  am) 

BtLLMQ  COOe  (m-OI-M 

[Docket  Na  EJW7-I72-000] 

Southern  Cafifomia  Edison  Co.;  Notic* 
of  Filing 

December  24. 1966. 

Take  notice  that,  on  December  19, 
1988,  Southern  California  Edison 
Company  ("Edison")  tendered  for  filing 
a  notice  of  extension  of  rate  for  the 
purchase  of  Replacement  Capacity  by 
the  City  of  Vernon.  California 
("Vernon")  from  Edison  under  the 
provision  of  the  following  rate  schedule: 


CNy  ol  Vwnon. 


154 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  the  City  (rf 
Vernon,  California. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20428.  in  accordance 
with  sectian  211  and  tectioB  214  of  the 


CommiasioD's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  January  7, 1987.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  pabKc 
inspection. 
Kennetn  F.  Fhunb, 
Secretary. 
(PR  Doc.  86-29257  Filed  12-30-86;  8:45  amj 

BUJJNa  CODE  t717-01-M 

(Docket  No.  ER87-173-0001 

Soutttem  CaMomta  Edison  C04  Notico 
of  Fiing 

DecembN  24. 1986. 

Take  notice  that,  on  December  19, 
1986.  Southern  California  Edison 
Company  ("Edison")  tendered  for  filing 
a  notice  of  extension  of  rate  for  the 
purchase  of  Replacement  Capacity  by 
the  City  of  Riverside,  California 
("Riverside")  from  Edison  under  the 
provision  of  the  following  rate  schedule: 


CNy  of  RiMrww... 


Rim 

FERCNo. 


Copies  of  this  Hling  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  aiwi  the  City  of 
Riverside,  California. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  section  211  and  section  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211. 385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  January  7, 1987.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishii^  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  tbe 
Commission  and  are  available  for  public 
inspection. 
KfluuBin  F.  PHmSi 
Secretary. 
[FR  Doc.  86-28258  Filed  t2r.30-8B:  8:45  sib) 


(Docfcat  No.  ERt7-174-0001 

Southsm  CaMomia  Edison  Co;  Notico 
ofRMng 

December  24, 1986. 

Take  notice  that  on  December  19, 
1986,  Southern  California  Edison 
Company  {"EdisooH  tendered  for  filing 
a  notice  of  extension  of  rate  for  the 
purchase  of  Replacement  Capacity  by 
the  City  of  Colton,  California  ("Colton") 
from  Edison  under  the  provision  of  the 
following  rate  schedule: 


Qlyot  Colton. 


RaM 
•ciMdula 
FERCMo. 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  the  City  of 
Colton,  California. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20428,  in  accordance 
with  section  211  and  section  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  386.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  January  7, 1987.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kowwlh  F.  Phnb. 
Secretary. 
[FR  Doc.  86-29259  Filed  12-30-86;  8:45  amJ 

eiUJNO  CODE  (717-01-M 


[Docket  No.  ER87- 175-000] 

Southsm  CaRfomia  Edison  Co;  Nolics 
of  Rllng 

December  24. 1986. 

Take  notice  that,  on  December  19, 
1986  ,  Soottiem  CaKfomia  Edison 
Company  ("Edison")  tendered  for  filing 
a  notice  of  extension  of  rate  for  the 
purchase  of  Replacement  Capacity  by 
the  City  of  Banning.  California 
("Banning")  from  Edison  under  the 
provision  of  the  fotlowtng  rate  schedule: 
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Ci«yal 


KhadM* 
FEWCMo 


t4« 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  the  City  of 
Banning.  California. 

Any  person  desiring  to  be  heard  or  to 
protest  this  applicatioa  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  section  211  and  section  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CF^jaS^ll,  385.214).  All 
such  motion^.Ai'^rotests  should  be  filed 
on  or  before  January  7, 1967.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  application  are  on  Hie  with  the 
Commission  aad  are  available  for  public 
inspection. 
KamMdi  F.  Plumb. 
Secretary. 

(FR  Doc.  86-2S260  Filed  12-30-86;  8:45  am] 

BUJNQ  CODE  •n7-«l<« 


(Oockst  Na  EIIS7-17V-800] 

Souttiem  CaRfomia  Edison  Co.:  Notice 
ofHHng 

December  24. 1888. 

Take  notice  that  on  December  19. 
1986 ,  Southern  California  Edison 
Company  ("Edison")  tendered  for  filing 
a  notice  of  extension  of  rate  for  the 
purchase  of  Replacement  Capacity  by 
the  City  of  Azusa.  California  ("Azusa"). 
from  Edison  under  the  provision  of  the 
following  rate  schedule: 


aiyo< 


■chedule 
FSCNo. 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  the  City  of 
Azusa,  California. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 


Washington.  DC  20426,  in  accordance 
with  section  211  and  section  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motioas  or  protests  should  be  filed 
on  or  before  January  7, 1987.  ProtesU 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kennatk  F.  Fluab. 
Secretary. 

[PR  Doc  86-29261  FUed  12-30-86;  a45  am) 
BiLUNQ  cooe  sru-oi-ii 


[Docks!  No.  ERS7-177-oeO] 

Southern  CaOfomia  Edison  Co.;  Notice 
of  Filing 

December  24. 1986. 

Take  notice  that,  on  December  19, 
1986,  Southern  California  Edison 
Company  ("Edison")  tendered  for  filing 
a  notice  of  extension  of  rate  for  tbe 
purchase  of  Replacement  Capacity  by 
the  City  of  Andieim,  California 
("Anaheim")  bom  Edison  under  the 
provision  of  the  following  rate  schedule: 


cay  ol  Antafeo- 


FEHCNo 


95 


Copies  of  this  filiog  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  CaHfomia  and  the  City  of 
Anaheim.  CaHfomia. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  section  211  and  section  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFK  385.211. 385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  January  7, 1987.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 


Coramissioa  and  are  avaiiat>le  for  public 

inspection. 

KenMdi  F.  Ptmb, 

[FR  Doc.  86-29282  Filed  12-30-86;  8:45  amJ 

BILUNa  CODE  STIT-OI-H 

[Docket  No.  NP«7-a»-«00} 

Algonquin  Gas  TrMtsmlsslon  Co.; 
Proposed  Changes  m  FERC  Gas  Tariff 

December  24. 1988. 

Take  notice  the  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas"),  on  December  15, 1986,  tendered 
for  fihng  proposed  changes  in  its  FERC 
Gas  Tariff,  Second  Revised  VoL  No.  1. 
The  revised  tariff  sheets  reflect  a  change 
other  than  in  rate  level  as  defined  in  18 
CFR  154.63. 

Algonquin  Gas  states  that  the  revised 
tariff  sheets  are  being  filed  in  order  to 
conform  the  applicability  and  character 
of  service  under  Algonquin  Gas'  Rate 
Schedules  F-1  and  WS-1  to  underlying 
provisions  of  Texas  Eastern 
Transmission  Corporation's  ("Texas 
Eastern  ")  SS  Rate  Schedule  required  as 
a  result  of  the  Commission's  order 
authorizing  abandonment  of  Texas 
Eastern's  Statcn  Island  LNG  facility 
used  in  conjunction  with  providing  its 
SS  service,  issued  in  Texas  Eastern 
Transmrssion  Corporation,  Docket  No. 
CP85-859-000,  35  F.ER.C  par.  61,061 
(1966).  The  revised  tariff  sheets  provide 
that  service  under  Rate  Schedules  F-1 
and  WS-1  may  be  subject  to 
interruption  or  curtailment  on  a  pro  rata 
basis  upon  imposition  of  Rate  Schedule 
SS  Curtailment  by  Texas  Eastern  as  a 
result  of  the  destruction  and 
abandonment  of  tbe  LNG  facility.  The 
duration  of  the  proposed  revisions  is 
limited  to  the  perioid  that  elapses  prior 
to  the  date  on  which  the  capacity  lost  by 
virtue  of  the  destruction  of  the  LNG 
facility  is  restored  to  Texas  Eastern's 
system. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  each 
affected  party  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  365.211, 
385.214).  Ail  such  motions  or  protests 
should  be  filed  on  or  before  January  6, 
1987.  Protests  will  be  considered  by  the 
CoBunission  in  determining  the 
appropriate  action  to  be  taken  but  will 
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not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  Tile  a  motion  to 

intervene.  Copies  of  the  filling  are  on  Hie 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  86-29274  Filed  12-30-86:  8:45  am] 

MLUNG  COOC  6717-01-M 

[Docket  No.  RP86-137-003I 

Florida  Gas  Transmission  Co.;  Motion 
To  Malce  Revised  Tariff  Sheets 
Effective 

Decemlier  24. 1986. 

Take  notice  that  on  December  15, 
1986,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  a 
Motion  To  Make  Revised  Tariff  Sheets 
Effective  (motion).  FGT  has  filed  this 
motion,  pursuant  to  §  154.67(a)  of  the 
Commission's  regulations,  because  the 
instance  proceeding  will  not  be 
concluded  nor  will  a  Commission  order 
be  issued  before  December  31, 1986.  The 
filing  includes  certain  tariff  sheets  to 
Northwest's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Original  Volume 
No.  2.  and  Original  Volume  No.  3.  to 
become  effective  January  1. 1987. 

The  filed  tariff  sheets  comply  with 
Ordering  Paragraph  (B)  of  the 
Commission's  November  10, 1986  order 
and  contain  adjustments  to  the  rates 
originally  proposed  by  FGT  in  its  July  1, 
1986  filing  and  incorporate:  (1)  The 
balancing  adjustment  and  Order  94 
surcharge  included  in  FGTs  October  1, 
1986  purchase  gas  adjustment  filing 
designated  as  TA87-1-34-000;  (2)  the 
cost  of  gas  included  in  FGTs  Flex-PGA 
filing  in  Docket  No.  TF87-2-34-000, 
effective  December  1. 1986;  and  the  GRI 
Funding  Unit  (TA87-2-34-000)  to  be 
effective  January  1. 1987. 

FGT  has  mailed  copies  of  this  filing  to 
all  customers  affected  by  this  filing  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  6, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  hot  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filling  are  on  file  with  the 


Qpmmission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  86-29277  Filed  12-30-86;  8:45  am] 

nujNQ  COOC  trir-oi-ii 

[Docket  No.  RP87-27-000) 

Norttiwest  Pipeline  Corp^  Tariff  Filing 

December  24. 1986. 

Take  notice  that  on  December  15. 
1986,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  Sixteenth 
Revised  Sheet  No.  10-A  and  Second 
Revised  Sheet  No.  71  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Northwest  states  that  it  proposes  a 
change  in  its  Rate  Schedule  T-1  Facility 
Charge  effective  February  1. 1987.  in 
accordance  with  section  13  of  Rate 
Schedule  T-1.  as  supported  by  its  Cost- 
of-Service  Study  and  to  implement  an 
Amortizing  Adjustment  effective 
February  1. 1987,  in  accordance  with 
section  14  of  Rate  Schedule  T-1. 

Northwest  has  served  copies  of  this 
filing  on  Pacific  Interstate  Transmission 
Company,  all  its  jurisdictional 
customers  and  affected  state  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  6. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  86-29276  Filed  12-30-88;  8:45  am] 
WLUNO  COOC  mr-ot-M 


[  Docket  No.  CP84-429-026 1 

Texas  Eastern  Transmission  Corp^ 
Proposed  Changes  In  FERC  Gas  Tariff 

December  24, 1986. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  December  15, 1986  tendered 
for  filing  as  part  of  its  FTIRC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1  the 
following  tari^  sheets: 


Substitute  Fifth  Revised  Sheet  No.  16 
Substitute  Twelfth  Revised  Sheet  No.  97 
Substitute  Eleventh  Revised  Sheet  No. 

101 
Substitute  Eighth  Revised  Sheet  No. 

lOlB 
Substitute  Seventh  Revised  Sheet  No. 

lOlD. 

Texas  Eastern  filed  an  application  in 
Docket  No.  CP84-429-020  on  September 
8. 1986  requesting  authorization  to 
reduce  expanded  Rate  Schedule  DCQ 
firm  sales  to  Algonquin  Gas 
Transmission  Company  (Algonquin) 
from  69,084  dekatherms  of  gas  per  day 
to  62.243  dekatherms  of  gas  per  day 
through  a  period  beginning  on  the  in- 
service  day  of  all  facilities  contemplated 
in  Docket  No.  CP84-429  et  al.  and 
expiring  October  31. 1987.  In  addition, 
Texas  Eastern  the  same  application  also 
requested  authorization  to  resell  to  Long 
Island  Lighting  Company  (ULCO)  for  the 
same  period  the  amount  Algonquin 
reduced  (6,841  dekatherms)  plus 
Algonquin's  allotment  of  4.612 
dekatherms  in  Docket  No.  CP84-42»-015 
which  was  approved  by  Commission 
order  issued  August  1. 1986. 

On  December  15. 1986  Texas  Eastern 
filed  tariff  sheets  which  proposed  to 
implement  as  of  December  4, 1986  for 
the  affected  participants  in  Docket  No. 
CP84-429  et  al..  Contract  Adjustment- 
Demand  rates  applicable  to  Rate 
Schedules  DCQ.  GS.  SGS.  and  CTS  and 
their  respective  billing  determinants  and 
sales  entitlements  at  the  1986  program 
levels.  The  tariff  sheets  in  the  December 
3. 1986  filing  reflected  billing 
determinants  and  sales  entitlements  for 
Algonquin  and  LILCO  that  had  been 
approved  prior  to  Texas  Eastern's 
September  8. 1986  filing. 

The  Commission  approved  Texas 
Eastern's  September  8, 1986  application 
in  Docket  No.  CP84-429-020  on 
November  26. 1986.  Therefore  the 
purpose  of  this  filing  is  to  set  out  in  the 
above  listed  sheets  changes  in 
Algonquin's  and  LILCO's  billing 
determinants  and  sales  entitlements  in 
accordance  with  such  September  8, 1986 
application  and  the  Commission's 
November  26, 1986  order  approving  the 
application. 

In  the  event  the  tariff  sheets  filed  on 
December  3. 1986  are  not  approved  by 
the  Commission  or  are  revised  in  any 
way,  Texas  Eastern  will  refile  the  above 
listed  tariff  sheets  to  reflect  the  final 
determination. 

The  proposed  effective  date  of  the 
above  listed  tariff  sheets  is  December  4. 
1986.  the  same  date  service  commenced 
for  the  1986  Contract  Adjustment 
Program. 
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Copies  of  tlie  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE-.  Washington. 
DC  20426,  in  accordance  wfith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  6. 1987.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Keoaeth  F.  Plumb. 
Secretary. 
(FR  Doc.  86-29275  Rled  12-30-66;  «:45  am] 

MLUMB  COOC  •7t7-ev« 


[Docket  No.  ER87-170-0001 

Niagara  IMohawfc  Power  Corp.;  Tartff 
Change 

December  24. 1986. 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara),  on 
December  13. 1986,  tendered  for  filing  as 
a  rate  schedule,  an  agreement  between 
Niagara  and  Central  Hudson  Gas  and 
Electric  Corporation  (Central  Hudson) 
dated  November  20, 1988. 

Niagara  presently  has  on  file  an 
agreement  with  Central  Hudson  Gas 
and  Electric  Corporation  dated 
November  17. 1967.  This  agreement  is 
designated  as  Niagara  Mohawk  Power 
Corporation  Rate  Schedule  F.E.R.C.  No. 
55.  This  new  agreement  is  being 
transmitted  as  a  supplement  to  the 
existing  agreement. 

The  supplement  revises  the 
transmission  rales  for  making 
transmission  capacity  on  the  Unionville- 
Cafskill-Pleasanl  Valley  115  KV 
transmission  available  to  Central 
Hudson  commencing  November  28, 1988. 
Niagara  requests  waiver  of  the 
Commission's  prior  notice  requirements 
in  order  to  allow  said  agreement  to 
become  effective  as  of  November  2R 
1986. 

Copies  of  the  filing  were  served  upon 
the  following: 
Central  Hudson  Gas  and  Electric 

Corporation,  284  South  Avenue. 

Poughkeepsie,  New  York  12602. 
Public  Services  Commission,  State  of 

New  York.  Ttiree  Empire  State  Plara. 

Albany.  New  York  12223. 


Any  persons  desiring  to  be  heard  or  to 
pretest  said  application  should  file  a 
motion  to  Intervene  or  to  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capital  Street 
NE..  Washington  DC  20428.  in 
accordance  with  rules  211  and  214  of  the 
Commission's  rules  of  practices  and 
procedures  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
ori  or  before  January  5. 1987.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Phimb, 
Secretary. 

(FR  Doc.  88-29278  Filed  12-30-86;  8:45  am) 
BUJJNQ  COOC  mr-ot-M 

[Docket  No.  RPW-M-002) 

Sabine  Pipe  Una  Co^  FBIng  To  Put 
Interim  Rates  Into  Effect 

December  24, 1986. 

Take  notice  that  on  December  18. 
1986,  Sabine  Pipe  Line  Company 
(Sabine)  tendered  for  filing  certain 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1. 
Sabine  requests  a  waiver  of  the 
Commission's  { 154.22  notice 
requirements  and  proposes  to  implement 
the  settlement  rates  of  its  First  Revised 
Tariff  Sheet  No.  20  as  interim  rates  until 
action  is  taken  on  the  uncontested 
settlement  in  Docket  No.  RP8&-e6-00a 
which  was  certified  to  the  Commission 
on  December  la  1988.  The  Staff  and 
Sabine  agreed  in  Article  VII  of  the 
Stipulation  and  Agreement  that  Sabine 
could  place  the  settlement  rates  and 
tariff  sheets  in  effect  as  interim  rates  on 
December  1. 1988,  the  end  of  the 
suspension  period  in  the  Commission's 
June  30th  Order.  Sabine  requests  such 
waiver  be  granted  since  Sabine  has 
commenced  Order  No.  436 
transportation  on  December  13, 1966. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  %vith  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  6, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Ptuiab. 

Secretary. 

(FR  Doc.  8fr-29272  Filed  12-30-66:  8:45  am) 

BUJJNQ  COOC  C717-ei-« 


[Docket  No.  CP«7-11»-000] 

South  Georgia  Natural  Gas  Col; 
Request  Under  Blanket  Authorization 

December  24, 1996. 

Take  notice  that  on  December  9. 1986. 
South  Georgia  Natural  Gas  Company 
(South  Georgia).  P.O.  Box  2563. 
Birmingham.  Alabama  35202-2563.  filed 
in  Docket  No.  CP87-118-000  a  request 
pursuant  to  i  157 J05  and  S  157.212  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205  and  157.212)  for 
authorization  to  reassign  volumes  of 
natural  gas  from  one  delivery  point  to 
another  and  to  increase  the  contract 
delivery  pressure  at  two  delivery  points 
under  authorization  issued  in  Docket 
No.  CP82-546-000  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

South  Georgia  states  that  Atlanta  Gas 
Light  Company  (Atlanta)  provides 
natural  gas  service  to  the  City  of 
Valdosta,  Georgia,  and  the  surrounding 
area,  by  purchases  it  makes  from  South 
Georgia  at  three  Valdosta.  Georgia. 
delivery  points  in  the  currently  effef:tive 
service  agreement  between  South 
Georgia  and  Atlanta  dated  November  1, 
1973.  South  Georgia  proposes  to 
increase  the  existing  contract  delivery 
pressure  at  its  Valdosta  No.  3  delivery 
point  in  Land  Lot  No.  48  in  the  11th  Land 
District  of  Lowndes  County,  Georgia,  to 
a  pressure  of  not  less  than  200  nor  more 
than  2S0  pounds  per  square  inch.  South 
Georgia  also  requests  permission  to 
increase  the  pressure  at  Valdosta  No.  1. 
located  in  Land  Lot  No.  18  in  the  12th 
Land  District  of  Lowndes  County, 
Georgia,  to  not  less  than  190  nor  more 
than  TOO  pounds  per  square  inch.  South 
Georgia  states  that  Atlanta  has 
informed  South  Georgia  that  the 
increase  in  pressure  will  improve 
Atlanta's  ability  to  maintain  pressure  on 
its  distribution  system,  thereby 
enhancing  the  reliability  of  service  to  its 
customers  in  or  near  the  Valdosta. 
Georgia  area. 

South  Georgia  also  proposes  to 
reassign  the  total  maximum  daily 
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qualtity  (MDQ)  provided  for  in  the 
service  agreement  between  Atlanta  and 
South  Georgia  among  the  three  delivery 
points.  South  Georgia  proposes  to 
reduce  the  MDQ  at  Valdosta  No.  1  to 
8,670  Mcf  from  9,090  Mcf  and  to  increase 
the  MDQ  at  Valdosta  Nos.  2  and  3  to  330 
Mcf  from  260  Mcf  and  to  500  Mcf  from 
150  Mcf.  respectively.  South  Georgia 
states  that  the  total  volumes  to  be 
delivered  to  Atlanta  after  completion  of 
the  reassignment  would  not  exceed  the 
total  volumes  authorized  prior  to  the 
reassignment  so  that  the  proposed 
activities  would  not  be  prohibited  by 
any  existing  tariff  of  South  Georgia. 
South  Georgia  also  states  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  proposed  by  the  reassignment 
and  increase  in  delivery  pressure 
without  detriment  or  disadvantage  to 
South  Georgia's  other  customers  and 
without  the  need  for  additional  facilities. 
Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
nie  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secrptary. 

(FR  Doc.  86-29273  Filed  12-30-«6;  8:45am  | 
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Office  of  Hearings  and  Appeals 

Issuance  of  Proposed  Decision  and 
Order,  Week  of  December  1  Ttirough 
December  5,  1986 

During  the  week  of  December  1 
through  December  5. 1986.  the  proposed 
decision  and  order  summarized  below 
was  issued  by  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205.  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 


purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washingtoa  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 

Dated:  December  22, 1986. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

E.E.  Tullos.  Croveton,  Texas,  KEE-0073 
Reporting  Requirement 
E.E.  Tullos  filed  an  Application  for 
Exception  from  the  provisions  of  Form 
E1A-782B.  The  request,  if  granted,  would 
permit  E.E.  Tullos  to  be  relieved  of  its 
requirement  to  file  Form  EIA-782B. 
entitled  "Reseller'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  On 
December  2, 1986,  the  Department  of 
Energy  issued  a  Proposed  Decision  and 
Order  which  determined  that  the 
exception  request  be  denied. 

|FR  Doc.  86-29282  Filed  12-3&-86;  6:45  am) 
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Southwestern  Power  Administration 

Potential  Avaiiability  of  Temporary 
Power  Sales 

AQENCY:  Southwestern  Power 
Administration.  DOE. 
action:  Notice  of  proposed  policy 
regarding  temporary  power  sales. 

summary:  The  Southwestern  Power 
Administration  (SWPA),  Department  of 
Energy,  markets  Federal  hydroelectric 
power  (hydro  capacity)  and  energy  from 
projects  constructed  and  operated  by 
the  Corps  of  Engineers  located  in  the 


States  of  Arkansas,  Missouri.  Oklahoma 
and  Texas,  under  the  provisions  of 
section  5  of  the  Flood  Control  Act  of 
1944  (16  U.S.C.  8258).  as  amended,  in  an 
area  which  includes  the  previously- 
mentioned  States  plus  Kansas  and 
Louisiana. 

Since  1980,  when  SWPA  adopted  final 
power  allocations,  numerous  additional 
public  body  and  cooperative  utility 
systems  have  indicated  an  interest  in 
receiving  an  allocation  of  hydro 
capacity  and  energy  from  SWPA.  While 
SWPA  does  not  have  any  additional 
hydro  power  available  for  allocation  at 
this  time,  SWPA  has  developed  some 
revised  operating  criteria,  including 
contract  scheduling  flexibility,  which 
may  result  in  hydro  capacity,  and 
possibly  energy,  being  available  for 
short  periods  of  time  to  public  body  and 
cooperative  utility  systems  in  the  SWPA 
marketing  area.  The  revised  operating 
criteria  were  developed  and  are 
explained  in  SWPA's  Power  Marketing 
Modification  Study  dated  September 
1985,  which  was  prepared  by  SWPA's 
staff  with  substantial  customer 
participation  and  was  distributed  to  all 
customers  after  completion.  Copies  are 
available  upon  request. 

Under  this  study,  customers  with 
temporary  excesses  of  capacity  may,  at 
no  financial  gain,  "loan"  their  allocated 
hydro  capacity  through  SWPA  to  other 
customers  which  may  be  temporarily 
short  of  capacity  or  in  need  of  replacing 
higher-priced  thermal  power.  This 
initiative  is  intended  to  obtain  the 
maximum  use  of  Federal  hydro  capacity. 
An  extension  of  this  initiative  is  being 
made  to  provide  for  the  availability  of 
the  energy  associated  with  allocated 
hydro  capacity  "loaned,"  at  the 
discretion  of  the  allottee.  This  extension 
is  a  direct  result  of  expressed  customer 
interest.  Some  SWPA  customers  have 
indicated  that  amounts  of  allocated 
hydro  capacity  which  exceed  their 
immediate  needs  may  be  available  for 
temporary  sale  to  other  utility  systems. 

Accordingly,  SWPA  hereby 
announces  a  proposed  policy  whereby 
existing  SWPA  customers  may  make 
allocated  Federal  hydro  capacity  and 
energy  available  to  SWPA  for  temporary 
sale  to  others  in  the  following  priority: 
(1)  Public  body  and  cooperative  utility 
systems  who  are  present  customers  or 
potential  customers  (including  joint 
action  agencies  and  any  other  public 
body  and/or  cooperative  utility 
organizations  which  may  be  able  to 
distribute  the  benefits  of  Federal  hydro 
power  to  such  public  body  and 
cooperative  utility  systems)  to  be 
selected  by  SWPA  based  on  the 
chronological  receipt  of  written  requests 
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for  the  "loaned"  Federal  hydro  capacity 
and  energy,  and  (2)  utilities  other  than 
public  body  or  cooperative  utility 
systems,  to  be  selected  on  the  same 
basis  if  no  public  body  or  cooperative 
utility  systems  are  available  to  purchase 
such  power.  Such  potential  customers 
must  have,  or  be  able  to  arrange,  the 
transmission  rights  to  receive  the  power. 

SWPA  will  review  the  comments 
received  in  connection  with  this  notice 
and  make  a  decision  regarding  the 
proposed  policy.  If  the  proposed  policy 
is  determined  to  be  desirable  based  on 
comments  received,  a  subsequent  notice 
will  be  published  in  the  Federal  Register 
advising  interested  parties  to  notify 
SWPA  of  their  interest  in  (1)  making 
their  allocated  federal  hydro  capacity 
and/or  energy  available  to  SWPA  for 
short-term  "loan"  to  other  utility 
organizations  and  (2)  making  short-term 
purchases  of  "loaned"  federal  hydro 
capacity  and/or  energy. 
ADDRESS:  Written  comments  regarding 
this  proposed  policy  and/or  requests  for 
copies  of  the  SWPA  Power  Marketing 
Modification  Study  should  be  submitted 
to  the  Director.  Power  Marketing, 
Southwestern  Power  Administration. 
P.O.  Box  1619,  Tulsa.  Oklahoma  74101. 
Written  comments  should  be  submitted 
no  later  than  January  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Francis  R.  Gajan,  Director,  Power 
Marketing,  Southwestern  Power 
Administration,  Department  of  Energy, 
P.O.  Box  1619.  Tulsa.  Oklahoma  74101. 
(918)  581-7529. 

Issued  in  Tulsa,  Oklahoma,  this  16th  day  of 
December,  1986. 

Ronald  H.  Wilkeraoo. 

Administmtor.  Southwestern  Power 
Administration. 

(FR  Doc.  86-29283  Filed  12-30-86;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IA-2-FRL-3136-1] 

Prevention  of  Significant  Deterioration 
of  Air  Quality;  (PSD)  Final 
Determinations 

agency:  United  States  Environmental 

Protection  Agency. 

ACTION:  Notice  of  final  actions. 


summary:  The  purpose  of  this  notice  is 
to  announce  that  between  July  1. 1986 
and  October  31, 1986.  the  United  States 
Environmental  Protection  Agency  (EPA), 
Region  II  Office,  issued  four  final 
determinations  and  the  New  York  State 
Department  of  Environmental 


Consolidated  Permit  Regulations  (40 
CFR  Part  124).  judicial  review  of  these 
determinations  under  section  307(b)(1) 
of  the  Clean  Air  Act  (the  Act)  may  be 
at  40  CFR  52.21.  In  addition,  this  notice 
also  announces  two  final  PSD 
determinations  issued  by  the  NYSDEC 
that  were  inadvertently  omitted  from 
our  previous  Federal  Register  notice  on 
PSD  final  actions. 

DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 
following  chart  (See  SUPPLEMENTARY 
INFORMATION). 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Kenneth  Eng.  Chief.  Air  and 
Environmental  Applications  Section.' 
Permits  Administration  Branch.  Office 
of  Policy  and  Management.  U.S. 
Environmental  Protection  Agency. 
Region  II  Office,  26  Federal  Plaza,  Room 
432,  New  York.  New  York  10278.  (212) 
264-4711. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  PSD  regulations,  the  NYSDEC 
have  made  final  determinations  relative 
to  the  sources  listed  below: 


Nanw  oi  Appttcam 


Pftzec.  Inc.. 


Genera)  Motors 
Corporation 


American  Re|.Fuel 
Company  d 
Hempslead 

The  ^4ew  Vortc  Ci«y 
Deparunem  o) 
General  Services 


Alton-WiNiams 
Corporation 


A.C.K.  Cocporaiion.. 


Location 


Ticonderoga.  New 
Vor* 


Nonh  Tanylown. 
New  York. 


Hempstead.  New 

Yorti 


Brooklyn.  New  Yorti.. 


Protect  descfiplion 


Ell  LiHy  Industnes. 

mc 


Ell  Uly  Induslnet. 
mc 


St  John.  US.  Vr^ 
Islands. 


S«  Thomas.  US. 
Virgm  Islands 


Carolina.  Puerto  Rko 


Carolina.  Puerto  Rico 


Coraliuction  o(  a 
prec<>itated  calaum 
cartionate  plant 


Replacement  ol 
existing  topcoal 
facility. 

Construction  ol  3 

retuse-hred.  mass- 

txim  resource 

recovery  incinerators 
Construction  ol  a 

cogeneration  plant 


Constnjctjon  of  two 

900  KW  diesel 
generators,  one  600 
KW  dwsel  generator, 
and  one  irxsnerator 
Construction  of  one 
1400  KW  diesel 
generator,  one  600 
KW  Diesel  generator 
and  one  200  Hp 
Cleaver  Brooks 


Reviewing  agency 


NYSOEC.. 


Construction  of  a  600 

Hp  boiler 


Constnjctnn  ol  a 
cogeneration  plant 


NYSOEC.. 


Fnaladnn 


PSO 

ap 


NYSOEC. 


NYSOEC 


EPA  Region  H 


EPA  Regan  H 


EPA  Region  II. 


EPA  Region  II 


PSONon- 

app 


PSOParmil 
Approval. 


PSONon- 

appkcaM- 


PSDNon- 


Oalaolknal 


4/23/86 


6/16/66 


iizaiM 


8/6/66 


8/18/86 


lion^ 

PSONon- 

6/18/86 

appkcaM- 

*y 

DstsrmmB- 

aon 

PSONon- 

9/30/86 

appkcaM- 

tl 

DvlsnnnA* 

lioa 

PSOPennI 

10/22/86 

This  notice  lists  only  the  sources  that 
have  received  final  PSD  determinations. 
Copies  of  these  determinations  and 
related  materials  may  be  available  for 
public  inspection  at  the  following 
offices: 

EPA  REGION  II  ACTIONS 

United  States  Environmental  Protection 
Agency,  Region  II  Office,  Permits 
Administration  Branch,  26  Federal  Plaza, 
Room  432,  New  York,  New  York  10278. 

NYSDEC  ACTIONS 

New  York  State  Department  of 
Environmental  Conservation,  Division  of  Air 
Resources,  Source  Review  and  Regional 
Support  Section.  50  Wolf  Road,  Albany,  New 
York  12233-0001. 

If  available  pursuant  to  the 


Conservation  (NYSDEC)  issued  two 
final  determinations  pursuant  to  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  regulations  codified 
sought  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  which 
these  determinations  are  published  in 
the  Federal  Register.  Under  section 
307(b)(2)  of  the  Act.  these 
determinations  shall  not  be  subject  to 
later  judicial  review  in  civil  or  criminal 
proceedings  for  enforcement. 

Dated.  December  10. 1986. 
Christopher ).  Daggett, 
Regional  Administrator. 
(FR  Doc.  86-29356  Filed  12-30-88;  8:45  am) 
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EPA  Mastar  List  of  Oobarrad, 
Susp«nd«d  or  Voluntarily  Excfcidad 
Persons 

AGENCY:  Enviroiunentaf  Protection 

Agency. 

action:  EPA  roaster  Hst  of  debarred. 

suspended,  or  voluntarily  excluded 

persona. 

SUMaumv:  40  CFR  32.400  requires  the 
Director,  Grants  Administration 
Division,  to  publish  in  the  Federal 
Register  each  calendar  quarter  the 
narnes  of,  and  other  information 
concerning,  those  parties  debarred. 


suspended,  or  vohintan'ly  excluded  from 
participation  in  EPA  assisted  programs 
by  EPA  action  under  Part  32.  Assistance 
(grant  and  cooperative  agreement) 
recipients  and  contractors  under  EPA 
assistance  awards  may  not  initiate  new 
business  with  these  firms  or  individuals 
on  any  EPA  folded  activity  during  the 
period  of  suspension,  debarment,  or 
voluntary  exclusion. 

This  short  list  contains  the  names  of 
those  persons  who  have  been  listed  as  a 
result  of  EPA  actions  only.  It  is  provided 
for  general  informational  pwposes  only 
and  is  not  to  be  relied  on  in  determining 
a  person's  current  eligibility  status.  A 
comprehensive  list,  updated  weekly,  is 


available  in  each  Regioi\aI  Office. 
Inqniries  concerning  the  status  of  any 
individaal.  organizatioa.  or  Crm  should 
be  directed  to  EPA's  Regional  or 
Headquarters  office  for  grants 
administration  that  normally  serves  you. 

DATE:  This  short  list  is  cuo-eat  aa  of 
December  2Z  1986. 

FOR  FUNTMCR  MPOMMAHOM  CONTACT: 
Frank  Dawkins,  of  the  EPA  Compliance 
Staff,  Grants  AdmiiBStration  Division,  at 
(202)  475-4025. 

Dated  December  17, 1986. 
Thoaias  Hadd. 

Acting  Director.  Cronta  Ad'^ififttiy^ton 
Division  (PM-216). 


EPA  Master  List  of  Debarred,  Suspended  and  Voluntarily  Excluded  Persons 


AC  UmnwM  Lealltv  Campanr.  Inc.  (0««v«rs.  •m^. 

AF.  Bai  Elecmc  Cumpmtr.  Inc.  (VoungaKMfi,  OH) . 

AMman,  Lv>y  L  (Omtmian.  SC)..._ 

AiMricmRaemanFCfeL.  lc(6lanBumw.M0| 

Avwa.  EmMt  Jr  (Fort  M|«n.  FL) 

Ami  Tiuding  Co .  Inc  (RoalyB.  NVy. 

BartMT.  Ltmtmoe  (Hmfuul.  NC) 


Bamum.  Jamoa  Chartaa  (UtKA  Ml).. 

Batzar  Construcnon  Co..  ItK.  (Si  Ckwd.  Ml«_ 

BaDar.  Bivca  (St  Ooud,  MN) 

Babar.  Robart  (St  Cloud.  MN| 

Backham.  Charles  (Deocil.  Ml) 

BECO.  ifK  (t*Qh  Port.  NQ 

Be«.  Bobtn  (Satphur.  LA) 

Bel.  EdOTn  (Sulphw.  LA) . 


BtadnMtdar.  Riy  Martt<  (ConCDrd.  NC) 

Bovart.  DarraitfTi  (Deaoa.  Ml) 

Boyaoa.  WHia  Eugene  (Wnton,  NC) 

Bndgaa.  WHkam  D .  Jr  (MttMiglon.  NC)__ 

Canna(^.  NalhanMl  ESa  (AahaKfla.  NQ 

Carson.  Ourtaa  (Grossa  Pbnl  Wooda.  Mi).. 
Carson.  E.  Euyna  pTMIM  Ji.  NO).. 


CKy  Chemicals  Campann.  kc  (Orlando.  FL) 

Cily  EnMronmanW  Sarvicaa,  Inc.  (Oilanda  FU~ 

CHy  Fuel  Oi  Cempeny  (Orlanda.  FL) 

Qly  mduaaiaa.  mc  (OrtwidOk  Fl) 


CommonweaWi  Companea  Incsrporated  (Uncotn.  NE), 

Conmonweaim  Electnc  Coeipany.  Inc  (iJicoln.  NE) 

Coonoir  Cona»iictian  Co^  lee  (Waucon.  lA) 

Crane  0<aak  A»pna«.  inc  (CSralonne.  MN) 

CrolLMMaBA  (liaftanry,  VM) 

Cryar.  Jo«n  P  (Balon  Rouge.  LA) .._ _ 

Cunmma  Conalruclion  Company.  Inc.  (End,  OK) 

QjMrrza.  S»ni  (Tpsiand.  MI) 

Cub.  vinceoi  J  ,  jr  (Hunlmglon.  NY) 

CeHmger.  Theodore  C  (Monroe.  NC) 

OoOsoo.  Aflhar  A  (Uwotn,  MEX 

Domansiu.  Gary  Henry  (Ltlica.  M() 

Dnscoa,  John  MMam  (Dundaie.  MOT 

Oyfcaa.  Laraar  O  SI»<iiHiiJ.  TXJ 

Eamanoa  (Uaca.  M(>. 


En»>onmanln  Management  Corpoiallun  (Ulica.  Ml) .. 

Fadttack  S  Moani.  Inc  (BMml  T)n 

Floyd  O.  Sluckey  •  Aaaooala  (WfintiM.  KS) 

Foley.  Bancroir  T  (WasNnglcn.  tXI)^ 

Frankin  Mtang  Ca.  (YomoMm*.  OH). 

FSA  Cnyiaeiiin)  CqnwiNnti.  (»nnlial»  >^ 
GaoBw.  HartMTt  G  (PfmMONa.  PA) 


Gravea,  Georae  t 

Greer.  Aiffw  (Mwnknd  FL) 

Qroaa.  WWiaiii  R  (Big  Spripif.  TX^. 


Hanaan.  Laonat*  A.  (SL  PHat,  MN)y 

Hador  Consaacinn  CO .  Inc.  (Caladana.  UHi. 

Henan.  DoaaWW.  (\imuin  NO 

Hi-Way  Sunaang.  inc  i 
llochrailai.  Heft)ert  (Roaiyn.  NY) .. 
Hodges  Electnc  Conipeny( 
Hopper.  Thomas  G  (Bedford.  MA).. 
HoKiard  P  Fotey.  Compeny  (Wa 
Hugo  Sctub.  Inc  (Laiiefletd.  MN) . 


NQ- 


0C».. 


lnai«aSon  SpaaeHy  and  S.*pty.  kte  (OatmrnU,  ONI.. 

JX  LaPortai  ma.  (A*n»srt,  M» 

Jerlow,  Jorm  A  (LakaSeW.  MN) . 


Jaritak.  Daniel  R.  tPrntonm.  MTSL 

;  C  ntaodora  (Indtonapola,  IN)... 


FlaNa 


e3-0QO7-0a 

a5-(X)i4-oo 

8S-O063-03 
86-0011-00 
•3-0086-08 
85-0008-02 

83-000^4)6 
86-0010-01 

ao-ooec-oo 


84-0030-02 
85-0017-01 
85-Q0?1-»t 

85-aa7vae 

84-0011-01 
84-0030-01 
83-0044-01 


8e-0O47-«1 
85-0086-00 

85-0004-01 
86-0038-02 
86-0038-03 
86-0038-05 
86-0Ba»-01 
86-0100-01 
86-0100-00 
86-0062-00 
86-0024-00 

s»oo«7-ao 

85-0062-03 


85-0024-02 
83-004(M)3 
84-0012-01 
89-0030-01 


8S-4011-Q2 
85-0071-(n 


86-00  t«-oe 

84-0023-00 
B4-002»4» 
86-0004-03 

85-0044.00 


83-0007-02 


•S^SOSS-OI 
85-0019-02 
85-0056-00 


85-0053-00 


86-0085-03 
SS-OOOS-OO 


86-0037-00 

as  ami  oa 

86-0024-01 
•4-0023-04 


StakiS' 
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0 
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S 
O 
0 
0 
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o 

0 
D 
D 
B 
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From 


(M-t2-M 
06-27-85 
07-2»-86 


M-Q2-a3 
0»-t1-SS 
OS-tSLM 
l»-t«-*6 
03-07-86 
03-07-86 

oe-a4-«6 

12-10-85 


03-06-80 
06-27-85 


04-16-«S 
04-00-86 
03-f»-8e 
(S-18-M 

01-oe-ss 

10-02-88 
10-02-88 
10-02-86 


11-12-86 
0»-0»-8( 
03-18-66 


06-20-84 
07-2S-86 


02-24-86 
04-30-85 

99-n-m 

06-30-85 

12-10-85 


03-06-86 
12-10-85 
12-10-86 
01-15-Oe 
06-26-85 


0»-O4-8S 
06-26-85 
03-07-66 
04-12-84 


10-02-a8 
10-06-86 

oo-26-as 

Q3-ts-as 

t0-11-«4 
•S-lt-SS 


OS-M-SS 


os-m-as 

10-04-S4 


05-01-8S 
0»-2S-8e 

03-04-86 


To 


04-n-»7 


GMXindB 


32JO0(aNc)n. 
3Z2a»m. 

3^^oo<b) 
seJooM 

33.2004SMD) 
322««a)««. 

32.2aaM. 

32JM0<t4. 
3Z.300(b). 


32.aaoMW. 

3Z200(aK3). 
32.2m(a)a>) 
322aOM»). 
3^200M. 

3e.288fa)fb). 


32.298(al 
3Z200<lM. 


32.208ML 

32.20QUXI)- 

322M(aK1) 

32J0Q<aX1)- 

32  200<aKt). 

32J00)BHt). 

3a.3Mm- 

32  300(b). 
3B:200f|. 

32.200M. 
32.XOni). 
32.308^ 

32J0a(iiMl 

32.200(a). 

3K280aS 

32.200(i). 

32.200(81. 

32.200(a)«. 
32  2D0(a)^ 
32J00(a^ 
32.200(a). 
32.200<al. 

s2jaoML 


32J00(a). 
32.200(c)(i). 


32^oa 

322i0(a). 


semoMts). 


Kjfxm- 


32.2D0Ma)- 


ssjooaJW- 


32.200(9. 
32200(a)(n. 
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EPA  Master  List  of  Debarred.  Suspended  and  Voluntarily  Excluded  Persons— Continoed 


Name  and  iurisdickon 


■tohnson.  Richard  (Hhiadale.  NH) ..„ 

Jopel  Contracting  t  Trucking  Corporatnn  (Brom.  rirn~ 

Komatz  Conskuckon  Co..  mc  (S»  Patar.  MN) 

Komatz.  Thomas  P  (Si  Peter.  MN) 

Kruegar.  Joaeph  (Ctaoeland.  OH) 

tOuse.  Ltoyd  C  (LakaAaU.  MN) 

Law.  Osvid  P  (QreenweH  Sphrtgs.  LA).. 


Fie  No 


Law,  Theresa  Mceet^  (Greenwell  Springs,  LA) . 

Lee.  Heft)erl  P.  HI  (Sumter.  SC) Zl. 

Lench.  Frank  P  (Lafayette.  CA) Z". 

LeyefxJecker  Hqhway  Contractors,  Inc.  (Lwado.  jJO- 

Lina  irxkjstnas.  mc  (Hostyn.  NY) 

Lolgran.  Sven  (Lincom.  NE) 

Mersha.  Weymouth  (Gloucester.  MA) I 

IP  (Bron«.NY) 


McOowei  Contractors,  mc  (NashviHa,  TN).. 

McGonagta.  Joaaph  0  (Everoll  MA) 

Midhampton  AaphaM  (Roatyn.  NY) 

Modem  Elacttic  Co.  (StatasvHa.  NC) 

Moore.  Gray  E  O )  (Greenwood.  SC) 

Mooraheod.  Dennis  L  (Graniteville.  SC) 

Moorje.  Lawrence  (Marshall.  MN) 


Muntopal  •  Industrial  Pipe  Servicas.  Ltd.  (DouglasvUle.  GA).. 

Mystic  Bitummous  Products  Company,  mc  (Everett,  MA)....... 

Newt  Solortton.  mc  (Nashv«e.  TN) 

Owens,  Jerry  B  (SouthkeM.  MO 

Peterson,  Roger  A  (Ooquet,  MN) ZIZZ 

Pmney,  J  A  Bnjce  (Bala  Cnywyd.  PA) 

P«>e*ne  Ranovatton  Sewce.  mc  fTacoma.  WA)  . 

Regenscheid.  Charles  E  (St.  Peter,  MN) 


Resource  Conservataon  •  Recovery  of  America.  Inc.  (Orimdo.  FL).. 

Ro  Grande  Constnjctnn  Compeny  (Buokie,  LA) 

Rogers.  Joaaph  J.  (Pittsburgh.  PA) ","" " 

Rolhrock  Construckon,  mc  (Muirells  kM.  NC) 

Holhrock.  Steve  0  (Murreks  miet.  NC) 

Ruggles.  Myron  R  (Berkn  Center.  OH) '.     "Z." 

Rupp  Coosauction  Company,  mc  (Slayton,  MN) HI 

Rupp.  Douglas  (Slayton.  MN) 

Sarandoe.  Conslanano  (Gus)  (Tacoma.  WA) ' 

Sarandos.  Ootoras  K.  (Tacoma,  WA) 

Sarandos.  (jaorge  (Tacoma.  WA( 1___~ 

Sargent.  Fredanc  B  (PHtsixirgh.  PA) 

Saunders.  George  F  (High  PomL  NQ Z. 

Sauseda.  Roy  (Bunkia.  LA) ~ 

Schon.  Paul  C,  HI  (Lincom.  NE) 

Schuiza.  Latind  (CaMona.  MN) 'Z' 

Soale.  Leonard  M  (Bedtonl,  MA) 

Slatlery,  Edward  J  (Youngstown,  OH) 

Smim,  Paul  F  (LaketiaW,  MN) 

Sokxnon,  Newt  (NaahviHe.  TN) _ — ___Z!!Z!!!  " 

Stone.  Francis  (Swwuey.  NH) '   "~ 

Stuckey.  Floyd  D  (WJnfJeW.  KS).. 


Tow  Brolhers  ConsmjcHon.  Cornpany  (Fainnont.  MN).. 

Tow.  James  (Fannoot.  MN) 

Toy,  Oamel  Lee  (Ukca.  Ml) I.!ZZ!Z 

Tubre  Enlerpnses  (Bunk*.  LA) __„. I 

Tubre  Enterprises,  Inc  (Bunkie.  LA). Z..Z~. 

Tubre.  Charles  (Baton  Rouge.  LA) ™ 

Tubre.  Thomas  (Bunkie.  LA) 


Tucker  Brothers  Ck>ntracting  Co.  (Pen  CSty.  AL) .. 

Tucker.  HaroM  Ray  (Pek  City.  AL) 

Tucker.  Kenneth  W  (Pen  City,  AU „ 

Tweden,  David  Baice  (Ganesvike,  FL) 

UHand  Brothers,  mc  (Ooquet,  MN) 

UHand,  Robert  O  (Ooquet.  MN),. 


Universal  Engineenng  A  Supply,  kic.  (Sulphiv,  LA) .. 

Unrversal  Engineenng  (Sulphur,  LA) „ 

Universal  Wheels,  mc  (Sulphur.  LA) 

Valenlmi.  Joseph  (YpsHank,  Ml) _ „, 

Vryenhoek,  Ralph  D  (Pittsburgh,  PA) „, 

W  V  Pangbome  S  Co.,  kic  (Bala  Cynwyd,  PA) 

Watson  Ektcmcal  Constnjction  Co  (Wilson.  NC) 

Wstson-Flagg  Electnc.  Co..  Inc.  (Indianapoks,  IN) .... 

W*ams.  G  Marvin  (Aahevike.  NC) 

Wirt  DavK)  (DouglasvMe.  GA) 


Wilt  Gordon  D  (Oouglasvike.  GA) 

Wia  JudMh  C.  (OouglasviKe.  GA) 

Wokiwine  Disposal,  mc.  (YpsHami,  MO 

Young.  Frank  Paul  (Sr )  (Glen  Burnie,  MD).. 


'  D=Debaitad;  S=Stiapandsd:  VE  =  Vokinarfy  Exckidad 
|FR  Doc.  88-29357  Filed  12-30-68;  8:45  amj 

BtLUNQ  CODE  •iaO-SO-M 


83-0007-03 
85-0022-00 
65-0019-00 
85-0019-01 
84-0025-01 
85-0047-01 
85-0064-00 
85-0064-OI 
84-0013-01 
86-0004-01 
86-0014-00 
85-0008-00 
87-0014-01 
83-0007-01 
85-0022-02 
84-0014-00 
86-0041-01 
85-0008-03 
85-0004-00 
86-0106-00 
64-0006-01 
85-0053-01 
82-0601 
82-0406 
86-0041-00 
85-0058-00 
85-0065-00 
85-0054-02 
84-0023-06 
86-0078-00 
85-0019-03 
86-0038-04 
85-0063-00 
86-0004-02 
83-0064-00 
83-0064-01 
85-0016-02 
85-0048-00 
85-0048-01 
86-0078-02 
86-0078-01 
66-0078-03 
•5-0020-01 
85-0017-02 
B5-0063-02 
•7-0014-00 
85-0056-01 
86-0095-02 
85-0015-01 
85-0047-03 
85-0058-01 
83-0007-04 
84-0028-01 
•5^)054-00 
85-0054-01 
86-0010-03 
85-0062-01 
85-0062-00 
85-0062-02 
85-0063-01 
83-0061-00 
83-0061-02 
83-0061-01 
83-0020-01 
85-0054-00 
85-0054-01 
85-0071-00 
85-0071-05 
85-0071-06 
85-0024-01 
85-0020-02 
84-0023-05 
83-0044-00 
84-0023-03 
86-0047-02 
82-0601 
82-0406 
82-0408 
82-0408 
85-0024-00 
86-0011-01 


Status' 
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O 
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FfOfW 


04-12-04 
07-30-^5 
09-26-85 
09-26-85 
10-04-84 
05-01-88 
07-2S-8S 
07-29-85 
02-14-85 
03-07-86 
07-17-86 
09-11-86 
11-12-86 
04-12-84 
07-30-85 
12-23-85 
11-17-86 
00-11-86 
01-06-86 
08-19-86 
01-11-85 
12-17-85 
10-07-82 

11-17-86 

10-10-85 

02-24-86 

02-25-86 

01-15-86 

07-02-88 

12-19-85 

10-02-86 

07-29-85 

03-07-86 

05-17-84 

05-18-84 

07-09-85 

07-17-86 

07-17-86 

07-02-86 

07-02-86 

07-02-86 

07-26-85 

12-10-85 

07-29-85 

11-12-86 

03-18-86 

06-24-86 

09-15-85 

05-01-86 

10-07-85 

04-12-64 

06-26-85 

01-22-86 

01-22-86 

12-10-85 

07-29-85 

07-29-85 

07-29-85 

07-29-85 

11-26-84 

11-26-84 

11-26-84 

08-30-85 

02-25-86 

02-25-86 

03-06-86 

03-06-86 

03-06-86 

02-24-86 

07-26-85 

01-15-86 

04-15-85 

04-28-86 

03-18-86 

10-07-82 

12-07-82 
12-07-82 
02-24-86 
06-20-06 


To 


04-11-87 

Open 

09-25-86 

09-25-88 

10-03-87 

04-30-88 

Open 

0|>an 

12-31-87 

03-08-09 

03-25-86 

00-10-89 

Open 

04-11-87 

Open 

12-22-88 

11-16-87 

09-10-89 

01-05-89 

06-18-88 

01-10-88 

12-16-08 

02-t8-87 

11-1S-87 
1(M>8-88 
03-2&-89 
01-31-87 
03-03-89 
06-07-89 
12-16-87 
11-23-89 
Open 
03-06-88 
05-16-87 
05-17-87 
01-08-87 
07-16-89 
07-15-89 
06-07-86 
08-07-09 
06-07-89 
02-12-87 
12-09-88 
10-13-89 
Open 
Open 
Open 
03-14-87 
04-30-89 
10-06-88 
04-11-87 
08-26-88 
01-21-89 
01-21-89 
12-09-88 
Open 
Open 
Open 
Open 
11-25-87 
11-25-87 
11-25-87 
06-29-87 
01-31-87 
01-31-87 
03-05-89 
03-05-89 
03-05-89 
04-02-89 
02-13-87 
10-19-87 
04-14-87 
10-19-87 
07-15-09 
02-16-87 

02-16-87 
02-16-87 
04-02-88 
08-19-89 


Grounds 


|32.200(cKi). 

132  200(b) 

f  32  200<aK3) 

|32.200(aM3). 

|32.2OO(c)0). 

132.200(a) 

1 32.300(b) 

132.300(b) 

1 32  200(al 

i  32.200(a) 

132.200(4) 

|32J0O(a)(b) 

132.200(4 

|32.200(O(». 

132.300(b) 

132.200(a) 

132.200(a) 

|32.200(a)(b). 

i  32  200(a) 

132.200 

f  32.200(a) 

1 32.200(aK3). 

J32JOO(bKcKa)0. 

132.200(a) 

1 32.200(eMi). 

i  32  200(b) 

{32.200(a) 

|32200(aKI). 

132.200(0(1). 

|32.200(aK3). 

{32  300(b) 
{32.200(a) 
{  32.200(a) 
{  32.200(a) 
{32.200(a) 
{  32.200(a) 
{  32.200(a) 
{  32.200(cKi). 
{32.200(c)fi). 
{32.200(cHi). 
{32  200(a)(3). 
{32  200(a)(3). 
{32^00(a)(i). 
{32.200(1) 
{  32  300(b). 
{3a300(b) 
{  32.200(aK3). 
{  32  200(a) 
{  3220CHem 
{  32  2OO(a)(c)(0. 
{32^00(a). 
{32.200(a). 
{  32  200(a) 
{32.200(a). 
{  32  300(b) 
{32.300(b) 
{  32  300(b) 
{32.300(b) 
{32.200(a). 
{  32  200(a) 
{32.200(a). 
{  32  200(a) 
{  32  200(a). 
{32.200(a). 
{32.200(a)(b). 
{32^00(a)(b). 
{32200(a)(b). 
{  32.200(a>(b). 
{  32  200(a)(3). 
{32  200(aHO 
{32.200(a). 
{32.200(a). 
{  32.200CI) 
{32.200(bKcKeMi) 

{32.200(cMe) 
{32.200(cMe)(i). 
{  32.2O0(a)(b). 
{  32.200(0(1) 
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Chesapeake  Bay  Executive  Council; 
Open  MeetinQ 

The  Chesapeake  Bay  Executive 
Council  established  in  accordance  with 
the  Chesapeeke  Bay  Agreement  of 
December  1983,  wiU  be  held  from  9:30 
a.m.  to  3cOO  p.m.  on  Pannary  22. 1987,  at 
the  Virginia  Marine  Science  Museum, 
717  General  Booth  Boulevard.  Virginia 
Beach,  Virginia.  This  notice  is  published 
pursuant  to  section  10(a)(2)  of  Pub.  L 
92-463,  "The  Federal  Advisory 
Committee  Act" 

The  agenda  of  the  qoarteriy  council 
meeting  will  include,  but  wiD  not  be 
limited  to: 

1.  Approve  minutes  from  October  16. 
1986  meeting. 

2.  Communications  Strategy. 

3.  Citizen  Advisory  Committee — 
Quarterly  Report  to  the  Executive 
CounciL 

4.  Planning  Process — Phase  U. 

5.  Recommendations  on  controlling 
Tributyltin  hull  plants. 

6., Executive  Council  Governance 
Issues. 

7.  New  Business. 

Comments  from  the  public  will  be 
welcomed  at  the  end  of  the  meeting  as 
time  permits.  Questions  about  the 
meeting  may  be  directed  to  Ms.  Patricia 
Bonner,  U.&  EPA,  Chesapeake  Bay 
Liaison  Office.  Annapolis  City  Marina, 
Suite  109-110.  Annapolis,  Maryland 
21403.  The  telephone  number  is:  Area 
301/266-6863. 

Dated:  December  19. 1986. 
Charles  S.  SpoaB«i, 
Director,  Chesapeake  Bay  Liaison  Office. 

|FR  Doc.  aa-293S8  Fifed  12-30-8S:  8:45  an] 

BUJJNO  COQg  IWO  «0  II 

|0PP-1«071t;  FnL-n36-«] 

Entergency  Exempttone;  Metalaxyl. 
Etc 

AQ£NCv:  Environmental  Protection 

Agency  [EPA). 

action:  Notice. 

8UMMA«v:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pest  in  the  two  States  listed  bek>w.  a 
public  health  exemption  to  Montana, 
and  one  quarantine  exemption  to  the 
U.S.  Department  of  Agriculture  {USDA/ 
APHIS).  Also  listed  are  three  crisis 
exemptions  initiated  by  three  States  and 
two  denials  of  request  for  specific 
exemptions  from  the  Florida  Department 


of  Agrieuhure  and  Consumer  Services, 
and  the  Virginia  Department  of 
Agriculture  and  Coiwumer  Services.  The 
exemptions,  issued  of  Agriculture  and 
Consumer  Services.  The  exemptions, 
issued  during  the  months  of  October,  are 
subject  to  application  and  timing 
restrictions  and  reporting  requirements 
designed  to  protect  the  environment  to 
the  maximum  extent  possible, 
tnformatian  on  these  restrictions  is 
available  from  the  contact  persons  » 
EPA  listed  below. 

DATES:  Sec  each  specific,  public  health, 
quarantine,  and  crisis  for  its  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
See  each  exeB:iption  for  the  name  of  the 
contact  person.  The  following 
information  applies  to  all  contact 
people:  By  mail: 

Registration  Division  (TS-767C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  716,  CM  2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
1806). 
SUPPLCHRIfTAAV  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arkansas  State  Plant  Board  for  the 
use  of  metaiaxyl  on  blueberries  to 
control  phytophthora;  October  2. 1986  to 
April  3a  1987.  (Jim  Tompkins] 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  methiocarb  on 
artichokes  to  control  snails  and  slugs; 
October  10. 1966  to  Decenrber  31,  1986. 
(Jack  E.  Housenger] 

EPA  has  granted  a  public  health 
exemption  to  the  Montana  Department 
of  Livestock  for  the  use  of  strychnine  in 
eggs  to  control  rabid  skunks;  November 
6, 1966  to  November  5, 1987.  A  notice  of 
receipt  and  solicitation  of  public 
comment  was  published  in  the  Federal 
Register  of  October  8, 1986  (51  FR 
36061);  no  comments  were  received.  The 
Agency  found  that  the  conditions 
outlined  in  the  Federal  Register  notice  of 
June  13. 1986  (51  FR  21617)  had  been 
met,  and  an  emergency  situation  could 
exist.  (Jim  Tompkins] 

EPA  issued  a  quarantine  exemption  to 
the  United  States  Department  of 
Agriculture  (USDA/APHIS)  for  the  use 
of  methyl  bromide  on  various  foods  and 
feed  commodities  to  control  quarantine 
pests;  November  7. 1986  to  November  6. 
1989.  (Jim  Tompkins) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Florida  Department  of  Agriculture 
and  Consumer  Services  on  October  27, 
1986,  for  the  use  of  sodium  chlorate  on 
southern  peas  to  control  volunteer  coma 


and  several  other  weeds  and  to  aid  in 
the  harvest  of  peas.  Since  it  was 
anticipated  that  this  program  would  be 
needed  for  more  than  15  days.  Florida 
requested  a  specific  exemption  to 
continue  it.  The  need  for  this  program  is 
expected  to  last  until  December  15, 1966. 
(Libby  Pemberton) 

2.  Iowa  Department  of  Aprcelttire  on 
October  6. 1988,  for  the  use  of  sodium 
chlorate  on  dry  edible  beans  as  a 
desiccant.  The  need  for  this  program  has 
ended.  (Jim  Tompkins) 

3.  Michigan  Department  of  Agriculture 
on  September  22. 1986.  for  the  use  of 
sodium  chlorate  on  dry  edible  beans  as 
a  desiccant.  The  need  for  this  program 
has  ended.  (Jim  Tomf^ins) 

EPA  has  denied  specific  exemptions 
requested  by: 

1.  Florida  Department  of  AgricuJtiue 
and  Consumer  Services  for  the  use  of 
triflumizole  on  spathiphyllums  to  control 
cylindrocladium.  A  aotice  of  receipt  of 
this  request  was  published  in  the 
Federal  Register  of  August  20. 1986  (51 
FR  29694).  The  Agency  has  dented  this 
request  because  it  had  insufficient  data 
to  make  a  determination  of  the  safety  erf 
the  proposed  use.  (Jim  Tompkins) 

2.  Virginia  Department  of  Agriculture 
and  Consumer  Services  for  the  ose  of  a 
dichlorprop  on  apples  to  control 
premature  abadssioa.  A  notice  of 
receipt  of  this  request  was  puhhshed  in 
the  Federal  Register  of  Au^t  28, 1966 
(51  FR  30706).  The  Agency  has  dented 
this  request  because  of  unresolved 
questions  concerning  the  oncogenic 
potential  of  dischlorprop.  (Jim 
Tompkins) 

Authority:  7  U.S.C.  136. 

Dated:  December  19. 1968. 
Douglas  D.  Campt. 
Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  86-29359  Filed  12-30-86;  &«&  mm\ 

MtXNMCOeC  I 


fOP^-«400«;  Fm.-313S-5] 

Intent  To  Cancel  Certain 


AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  intent  to  cancei 

summary:  EPA  is  issuing  a  notice  of 
intent  to  cancel  certain  pesticide 
registrations  under  section  6(b)  of  the 
Federal  Insecticide.  Fungicide  and 
Rodenticide  Act  (FIFRA).  The 
registrations  which  the  Agency  intends 
to  cancel  are  held  by  registrants  whom 
the  Agency,  after  a  good  faith  effort,  has 
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been  unable  to  contact.  Persons 
adversely  affected  by  this  notice  may 
request  a  hearing  in  accordance  with  the 
provisions  of  40  CFR  Part  164. 
DATES:  All  registrations  will  be 
cancelled  at  the  end  of  30  days  from  the 
date  of  publication  or  receipt  of  this 
notice  by  registrants,  unless  a  hearing 
has  been  requested  by  a  person 
adversely  affected  by  this  notice,  or  the 
Agency  is  provided  with  a  correct  and 
current  address  of  an  affected  registrant. 

A  request  for  a  hearing  by  an  affected 
registrant  or  the  registrant's  correct  and 
current  address  must  be  received  by  the 
Agency  on  or  before  January  3a  1987.  or 
30  days  after  receipt  by  mail  by  the 
affected  registrant  of  this  notice,  i 
whichever  is  the  later  date. 

A  request  for  a  hearing  submitted  by 
any  other  adversely  affected  person 
must  be  received  on  or  before  January 
30, 1987. 

ADDRESS:  Hearing  requests  must  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Stanley  J.  Austin.  Registration 
Support  and  Emergency  Response 
Branch,  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Room  716C,  Crystal  Mall  Building 
number  2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA,  (703-557- 
4360). 

SUPPLEMENTARY  INFORMATION:  Over  the 

years,  EPA  has  been  unable  to  contact 
certain  pesticide  registrants  at  the 
addresses  on  file  at  the  Agency  or 
appearing  on  current  pesticide  product 
labels.  EPA's  inability  to  communicate 
with  these  registrants  impairs  the 
Agency'*  abihty  to  discharge  its 
statutory  mandate  to  regulate  pesticide 
products  and  their  impact  on  the 
environment.  Furthermore,  it  creates  an 
undesirable  situation  in  that  some 
registrants  may  unknowingly  be  in 
violation  of  the  Act  and  escape  burdens 
assumed  by  other  registrants  in 
compliance  with  the  Act. 

Section  6(b)  of  FIFRA  allows  the 
Administrator  to  issue  a  notice  of  intent 
to  cancel  a  pesticide's  registration  if  that 
".  .  .  pesticide  or  its  labeUng  or  other 
material  required  to  be  submitted  does 
not  comply  with  the  provisions  of  this 
Act.  .  .  .> 

Section  3(c)(1)(A)  of  HFRA  and  40 
CFR  162.10(a)(l)(ii)  make  it  a  condition 
of  registration  that  a  registrant's  address 
be  filed  with  the  Agency  and  appear  on 
the  label  of  the  registrant's  pesticide 
product  In  addition,  section  12(a)[l){E} 


of  FIFRA  makes  it  unlawful  to 
distribute,  sell  offer  for  sale,  hold  for 
sale,  ship,  debver  or  offer  few  deliveiy  to 
any  person  a  misbranded  pesticide. 
Under  RFRA  section  2(q)(2)(C)(i). 
failure  to  have  the  registrant's  correct 
address  on  the  label  of  its  pesticide 
product  constitutes  misbranding. 
Therefore,  failure  of  a  registrant  to 
submit  a  correct  and  current  address 
and  include  such  address  as  part  of  the 
label  of  its  pesticide  products  is  in 
violation  of  the  Act's  provisions  and  is 
grounds  for  cancellation  of  that 
registrant's  registrations. 

EPA  issued  a  policy  statement, 
published  in  the  Federal  Regislar  of 
March  5, 1986  (51  FR  7634).  indicating 
that  the  Agency  may  decide  to  initiate 
cancellation  proceedings  for 
registrations  held  by  registrants  whom 
the  Agency  has,  after  good  faith  efforts, 
been  unable  to  contact  by  mail  This 
notice  implements  that  poUcy. 

This  notice  will  be  sent  to  all  affected 
registrants  by  certified  mail  to  the  most 
current  addresses  the  Agency  has  in  its 
files.  For  the  purposes  of  this  notice,  the 
Agency  will  consider  validated  non- 
dehvery  as  receipt  and  the  date  of 
validated  non-delivery  as  the  date  of 
receipt  in  those  instances  where  actual 
receipt  is  not  accomplished. 

The  impact  of  these  cancellations  on 
the  agricultural  economy  is  difficult  to 
determine.  It  is  believed  that  some  or  all 
of  the  pesticide  products  subject  to  this 
cancellation  action  are  no  longer  on  the 
market.  Some  of  the  pesticide  products 
have  no  agricultural  uses.  At  worst,  the 
impact  on  the  agricultural  economy  is 
expected  to  be  slight. 

Pursuant  to  section  6(b).  the  Secretary 
of  Agriculture  has  reviewed  this  notice 
and  has  no  comments.  The  Science 
Advisory  Panel  has  waived  its  right 
(under  section  25(d))  to  review  this 
notice. 

Registrations  Subject  to  Cancellation 

The  following  registrations  are  subject 
to  cancellation  under  this  notice. 


RegMkam 


Aidex  Corporalion.  t-29  «  Hwy 
370.  Council  Bkjn«.  lA  StSOt. 

Ainona  Sulphur  Cotnpany,  5340 
West  Bethany  Home  Rd,  Box 
863.  Qtandal*,AZ  86311. 

Atomic  Chemicsl  Company,  Box 
in t ,  S()okane.  WA  9SZ10 

Doofemus  Chemical  Company, 
639  Ea*t  ieth  Street.  Pater- 
son,  NJ  07514. 

Dunham  Company,  9425  Gidey 
Street.  Temple  City,  CA  91780. 

Dyna  Chemical  Corporation,  56 
Lincoln  Highway,  Penndal.  PA 
19047. 

Eco  Chemical.  Inc.  P.O.  Box 
51476.  ^4ew  Orteans.  LA 
70151. 


R«gatra«ion  Nna. 


102S-S755. 

35377-01,35377-02. 
35377-5663,  3S377- 
5664.  and  35377- 
7184 

6152-03  and  6152-04. 

33013-01. 


19215-01  wid  19215-02. 

1479S-01.  14799-02. 
and  14790-03. 

17870-01. 


Ecology  mterphaaa.  LM..  Ma   S 

mdusfcial  PaiK  I  taxerataw.  WY 

10926. 
Eiaals  A  Company,  Inc..  Sub*  o* 

ShkMon    mc.    HMhyea.    TN 

37206. 
EnMd    Entoprtses.    Inc.    PC. 

Bo«  5024   Esmond,  Rl  02917. 
Enwronmeni    Engnaanng,    Inc. 

1310       Headquaner       Oiwa. 

Graanboro.  NC  27405 

Enwronmemal  Labnalorta*.  kc. 

2304  GuM  Lite  lomm.  Jkck- 

•onMta,  FL  32207 
EnMroranenI  2000,  Ltd..  924  4Si 

Ave     South.    PO.    Box    239, 

Dennon.  lA  51442 
Fast  K*  Peat  Conlrat  Co,  18216 

W  Se¥Wi  Uf  Rd..  DekM.  M 

46219. 
Feadaralera.    Inc.    340    E«a^ 

Street.  Paramua.  NJ  0765^ 
Flexo    Chemcat   4    OnMiuling 

Co ,  47  Harttoid  Plia.  ShiMM- 

bury.  MA  01545 
Florasan  Corporatnn.  9424  Roo- 

seveM  Way.  NE.,  SaaOa,  WA 

86115 
Fotow  Industriea,  Inc.  PC.  Bn 

218,  Winoo*i.  VT.  05404 
GAG  Chanacal  Co..  kVL.  1333 

Van  Dyke  Avanua.  S«<  Fr«i- 

caoo.  CA  94124. 

Ghost  Maker  Products.  8926  W. 
24lh  Street.  Los  Angeles.  CA 
90034 

Gitiert   Chenacal   Cc.   Bekwile. 

NJ  07109. 
Gram    Conikoners,    inc.,    TSOl 
Poydraa  St.  New  Orleans.  LA 
70119. 
Grove    Chenncala.    2035    Fem 

Qrcte,  LeeMxvg.  FL  32748 
Groswrs  Serwoe  Pnnipany,  PO. 
Box     628.     WataoriMla.     CA 
9507S 
Henmgan  Engnaaiing  Co..  He, 
PO    Box  430.  MMiiiilit  kiM 
02046 
Highcourt  Sales  Company.  PO 
Box    260SO,    Pasadena.    CA 
91105. 
Hhpiains  Sprayers.   Inc    701   S. 
Smokey  H*  Oakley  KS  6774& 
Hollywood  Laboratory  Compwiy. 
1009  South  21st  Avenue.  Hol- 
lywood. FL  33020. 
Hott  MIg.  Company.  2615  FWh 
Ave.      S.,     Bnnngham.     AL 
35233 
Howland     Cherracal     Products, 
mc,     160    Passac    Avenue. 
Keemy,  NJ  07032 
knpenal  Pools  A  Supplies.  307 
W    Genesaee  Skeet.  Auburn, 
NY  13021 
kHenors    By    Mane.    6601    Nor- 
nvood   Ave..   JackaonMla,   FL 
32206 
James  W   NMsen.  437  NE  lOth 

Skeet  Newport.  OR  97365 
J>l  Robmson  Extermmakng  Co., 
2138  83rd  SkasL  Ctovatand. 
OH  44103 
J.WT.   kidustry,   PO    Box  232, 

Weal  Chicago.  IL  6018& 
Kaaer/Naylor  Naukcal  Reaewch 
Company,     2503     McCue     7, 
Houston.  TX  77027 
KeHes  Energy  SyMsma.  kic,  300 
Maple  Ave.,   South   Plankeld, 
NJ  07060 
Key    Chemical    Company,    666 
Eknwood  Ave.,  ProMdenca.  Rl 
02907 
Kay  11  Chenkeal  Company.  2682 
Ventura  Bhid..  Camaitfo,  CA 
93010 

Khan  Laboralohea,  639  W  Diver- 
sey  Parkway.  Chicago.  IL 
60614. 


34761-02  and  34761-07 


20062-01. 


32341-01. 

13442-01,  13442-ia 
13442-11.  13442-12. 
13442-13.  13442-14. 
and  13442- tS. 

15506-01. 


12454-01. 


46461-01. 


11666-01.  11696-02. 

and  11686-03. 
33281-01.33261-02. 

and  33261-03. 

13370-7476.  13370- 
7477.  and  13370- 
7476 

42764-01  and  42764-02. 

25561-01.  25561-02, 
25561-03.  25561-04. 
25581-07.  and  25561- 
12 

35575-9653. 


33133-01. 
10203-01. 

35306-6130 

1 1034-4486  and  11 034- 
10007. 

18876-01. 
30322-01. 


35905-04  ant  3596S- 

3007. 
13473-9206. 


16454-01. 
19673-03 
46133-01. 
52500-01. 

50019-01. 

36383-10343.36383- 

10344.  and  36363- 
10345. 
21145-01  and  21 145-03. 

29774-01. 

45093-01  and  45963-02. 

32161-01. 


11066-9171.  11066- 
9173.  11066-9174. 
11066-9175.  arK) 
11066-0176 

11324-01  uti  11324-02. 
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Aagnlrabon  No* 

K*«   CoiporaVon.    400   N    Tlh 

10741-01 

Skwt  PMMrax.  ^R  SSOU 

Knyiel  Oaniical.  3434  BRXnn* 

14157-01.  14157-02. 

MM  Rd  S£.  AdvKa.  GA  303t& 

and  14157-03. 

Knmft  Poot  Swvica.  inc..   301 

36479-01 

OMon  Amtus.  Pmstotd.  MA 

01247 

Ki««n«r  1  B    Corr^Mry.  P  O    Bo« 

13683-07  and  13683-08 

221.  SoulMwW.  Ml  48037 

U  Qunotnw  SA.  c/o  RegMra- 

42567-01  and  42567-02. 

lion     ConauMng     AssooMa*. 

127  Ciwlmoo)  Orda.  PK«ca. 

CA  94044 

Lloyd's  Pool  i  Pabo  Shop.  1821 

50767-01 

W««  Brandon  BIwl.  Bfandon. 

F133SII 

Loom*  Ctwmcai  Company.  2011 

39769-01 

N    CokimtM  Btvd.  PO    Boa 

17342.  Pontand.  OB  97217 

34250-01 

Company,  me.   inX3  Conconl 

Pika.  \Aiilmmg1on,  06  19603. 

Manchaalat     Cofporaaon.     S2i 

36226-9793.36226- 

Commarca    Dnva.    Largo.    FL 

10370.  and  36226- 

33540. 

10371 

Manona.   Inc..   PC    Boi    1949. 

44317-01.  44317-02. 

Tinon.GA  31794. 

44317-03.44317-04. 

44317-05.44317-08. 

44317-13.44317-14. 

44317-15.44317-16. 

44317-17.  44317-18. 

44317-19.44317-21. 

44317^-22.  44317-23. 

44317-24.  44317-25. 

44317-26.  44317-30. 

44317-32.  44317-33. 

44317-35.44317-36. 

44317-39.44317-40. 

44317-42.  44317-43. 

and  44317-46 

National  Ctwmcai.  mc.  940  W 

36371-01 

OakwDOd   Road.    Oak    Cre«k. 

Wl  53154 

NHR  Chemcal  Cotporabon.  9601 

46390.01.46390-02. 

Kaly     FfMMy.     SuHa     400. 

46390-03.46390-04. 

Houston.  TX  77024 

46390-OS.  and  46390- 
06. 
11112-9635.  11112- 

Noi-weea    Inc.    6642    E     Live 

9636.  11112-9637. 

90202 

11112-9638.  and 

11112-9639 

Dated:  December  17. 1988. 
Edwin  F.  TuuworUi, 

Director.  Registration  Division.  Office  of 

Pesticide  Programs. 

[VR  Doc.  88-29159  Filed  12-3(V-S6:  8:45  am) 

MLUNO  CODE  •560-SO-M 

IOPTS-59799;  FRL-3136-6) 

Certain  Chemical  Premanufacture 
Notices 

AOeMCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11. 1984, 


(49  FR  46066)  (40  CFR  723.230),  H»A 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
seventeen  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Period: 

Y  87-63,  87-64,  87-65,  87-66,  87-67  and 
87-68— January  1. 1987. 

Y  87-69  and  87-70— January  4. 1987. 

Y  87-71— January  5. 1987. 

Y  87-72,  87-73.  87-75,  87-78  and  87-77— 
January  6, 1987. 

Y  87-78  and  87-79)  January  7, 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-«ll,  401  M  Street,  SW..  Washington, 
DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  Effective 
with  this  notice,  a  nonsubstantive 
change  in  format  is  being  initiated  for 
information  published  under  sections 
5(d)(2)  and  5(h)(6)  of  the  Toxic 
Substances  Control  Act.  Toxicity  data 
will  only  appear  in  the  notice  when 
submitted  with  the  PMN.  Exposure  and 
environmental  release/disposal 
information  will  no  longer  be  published 
in  the  notice.  The  following  notice 
contains  information  extracted  from  the 
non-confidential  version  of  the 
submission  by  the  manufacturer  on  the 
exemption  received  by  EPA.  The 
complete  non-confidential  document  is 
available  in  the  Public  Reading  Room 
NE-G004  at  the  above  address  between 
8:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Y 87-63 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (S)  Conversion 
varnish  vehicle  (polywood  finish).  Prod, 
rang:  45,450  to  68,200  kg/yr. 

Y 87-64 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  ethylene-butyl 
a  cry  late  copolymer. 

Use/Production.  (S)  Commercial  hot 
melt  adhesive  tie-layer  in  multi-layer 
film  constructions.  Prod,  range: 
Confidential. 

Y  87-65 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  ethylene-butyl 
acrylate  polymer. 

Use/Production.  (S)  Commercial  hot 
melt  adhesive  tie-layer  in  multi-layer 


film  constructions.  Prod,  range: 
Confidential. 

Y 87-66 

Manufacturer.  Confidential. 

Chemical.  (G)  Ethylene  terpolyraer. 

Use /Production.  (S)  Commercial 
component  of  packaging  hot  melt 
adhesive:  tie  coat  for  co-extruded  film: 
extrusion  lamination  for  metal/plastic. 
Prod,  range:  Confidential. 

Y  87-67 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  ethylene-vinyl 
acetate  polymer. 

Use /Production.  (S)  Commerical 
component  of  packaging  hot  melt 
adhesive:  tie  coat  for  co-extruded  film: 
extrusion  lamination  for  metal/plastic. 
Prod,  range:  Confidential. 

Y  87-68 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polyethylene. 

Use/Production.  (S)  Commercial 
saturation  wax  component,  component 
of  packaging  hot  melt  adhesive:  polymer 
intermediate.  Prod  range:  Confidential. 

Y  87-69 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkyd  co-polymer. 
Use /Production.  (G)  Binder  in 
coatings.  Prod,  range:  Confidential. 

Y 87-70 

Manufacturer.  Confidential. 
Chemical.  (G)  Oil  modified  polyester. 
Use/Production.  (G)  Binder  in 
coatings.  Prod,  range:  Confidential. 

Y87-n 

Manufacturer.  Confidential. 

Chemical  (S)  7-oxabicyclo 
[4.1.0.|heptane-3-carboxylic  acid,  7- 
oxabicyclo(4.1.0]-hept-3-ylmethyle8ter. 
Tall-oil  fatty  acids,  Pamolyn  380  tall-oil 
fatty  acids,  2-methyl-2- 
propenoicacidmethylester,  2-propenoic 
acid.  1,1-dimethylethyl  hydroperoxide, 
N,N-diethyl-ethanamine. 

Use/Production.  (G)  Industrial 
polymer  used  as  the  major  vehicle 
component  of  a  protective  coating 
(paint)  formulated  for  use  on  metal 
substrates. 

Y  87-72 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  polymer. 
Use /Production.  (G)  Printing  inks. 
Prod,  range:  Confidential. 

Y  87-73 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Carbonic  acid  and  1,3- 
(and/or  l,4-)benzenedicarboxylic  acid. 
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copolymer  with  4.4  -(1-methylethylidene) 
bis(phenol)  and  hydroxy  arene. 

Use/Production.  (G)  Plastic 
components  for  electrical  devices,  for 
medical  devices,  for  business  machines, 
for  information  storage  devices,  for 
automobiles  and  for  housewares.  Prod, 
range:  Confidential. 

Y 87-74 

Manufacturer.  General  Electric 
Company, 

Chemical.  (G)  Carbonic  acid  and  1,3- 
(and/or  1.4-)ben2enedicarboxylic  acid, 
copolymer  with  4,4  -(1-methylethyIidene) 
bis(phenol)  and  4-alkylphenol. 

Use/Production.  (G)  Plastic 
components  for  electrical  devices,  for 
medical  devices,  for  business  machines, 
for  information  storage  devices,  for 
automobiles  and  for  housewares.  Prod, 
range:  Confidential. 

Y  87-75 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Carbonic  acid  and  1.3- 
(and/or  l,4-)benzenedicarboxylic  acid. 
copolymer  with  4.4'-(l-methylefhylidene) 
bis(phenol)  and  4-aralkylphenol. 

Use/Production.  (G)  Plastic 
components  for  electrical  devices,  for 
medical  devices,  for  business  machines, 
for  information  storage  devices,  for 
automobiles  and  for  housewares.  Prod, 
range:  Confidential. 

Y  87-78 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Carbonic  acid  and  1.3- 
(and/or  1.4-)benzenedicarboxylic  acid, 
copolymer  with  4,4  -(1-methylethylidene) 
bis(phenol)  and  4-arcycloalkylphenol. 

Use/Production.  (G)  Plastic 
components  for  electrical  devices,  for 
medical  devices,  for  business  machines, 
for  information  storage  devices,  for 
automobiles  and  for  housewares.  Prod, 
range:  Confidential. 

Y 87-77 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Poly(oxy-1.4- 
bufanediyloxycarbonyl-1.4-phenylene 
carbonyl)  reaction  product  with  hexa 
substituted  heteromonocycle. 

Use/Production.  (S)  Site-limited 
intermediate  for  manufacture  of  polymer 
product  and  industrial,  commercial  and 
consumer  electric/electronic  automotive 
and  consumer  goods.  Prod,  range: 
Confidential. 

Y 87-78 

Manufacturer.  Westinghouse  Electric 
Corporation. 


Chemical.  (G)  Polyamide-imide 
polymer. 

Use/Production.  (S)  Industrial  wire 
enamel  insulation  to  be  applied  to 
magnet  wire  and  electrical  insulating 
varnish  fw  application  on  motors, 
generators  and/or  transformer.  Prod, 
range:  50.000  to  100.000  kg/yr. 

Y 87-79 

Importer.  Dynamit  Nobel  Chemicals. 

Chemical.  (G)  Polyester  resin  of  aryl 
dicaboxylic  acids,  alkane  diols  and 
ester. 

Use/Import.  (S)  Industrial  base  for 
coil-coating  paint  for  outdoor  exposure. 
Import  range:  Confidential. 

Dated:  December  23, 1986. 
Denis*  Devoe, 

Acting  Division  Director,  Information 

Management  Division. 

[FR  Doc.  86-29360  Filed  12-30-86: 8:45  am) 
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[OPTS-S1655:  FRL-313e-71 

Certain  Chemicais  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  SecUon  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  forty-five  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Period: 
P  87-325  and  87-326— March  11. 1987. 
P  87-327.  87-32a  87-329.  87-330.  87-331, 

87-332,  87-333  and  87-334— March  14. 

1987. 
P  87-335.  87-336.  87-337.  87-338,  87-339, 

87-340.  87-341.  87-342.  87-343,  87-344, 

87-345.  87-346.  87-347,  87-348,  87-349. 

87-350.  87-351,  87-352,  87-353,  87-354. 

87-355.  87-356,  87-357,  87-358.  87-359. 

87-360  and  87-361— March  15. 1987. 
P  87-362.  87-363.  87-364.  87-365.  87-366, 

87-367  and  87-368— March  16, 1987. 
P  87-369— March  17. 1987. 
Written  comments  by: 
P  87-325  and  87-326— February  9. 1987. 
P  87-327,  87-328.  87-329.  87-330.  87-331. 

87-332.  87-333  and  87-334— February 

12. 1987. 
P  87-335.  87-336,  87-337,  87-338,  87-339, 

87-340.  87-341.  87-342.  87-343.  87-344. 


87-345.  87-346.  87-347.  87-348.  87-349. 

87-350.  87-351,  87-352,  87-353.  87-354. 

87-355.  87-356.  87-357.  87-35a  87-359. 

87-360  and  87-361— February  13, 1987. 
P  87-362.  87-363,  87-364.  87-365.  87-366. 

87-367  and  87-368-^ebruary  14. 1987, 
P  87-369— February  15, 1987. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51655]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-790),  Confidential 
Data  Branch,  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-201.  401  M  Street.  SW.,  Washington. 
DC  20480,  (202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett. 
Premanufactiu^  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Envirorunental  Protection  Agency.  Rm. 
E-611,  401  M  Street,  SW.,  Washington. 
DC  20460,  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  Effective 
with  this  notice,  a  non-substantive 
change  in  format  is  being  initiated  for 
information  published  under  sections 
5(d)(2)  and  5(h)(6)  of  the  Toxic 
Substances  Control  Act.  Toxicity  data 
will  only  appear  in  the  notice  when 
submitted  with  the  PMN.  Exposure  and 
environmental  release/disposal 
information  will  no  longer  be  published 
in  the  notice.  The  following  notice 
contains  information  extracted  from  the 
non-confidential  version  of  the  PMNs 
received  by  EPA.  The  complete  non- 
confidential PMNs  are  available  in  the 
Public  Reading  Room  NE-G004  at  the 
above  address  between  8:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

P  87-325 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly 
(isobutenyl)alkanolamine  succinimide. 

Use/Production.  (G)  Gasoline 
additive.  Prod,  range:  Confidential 

P 87-328  ' 

Importer.  MTC  America. 
Incorporated. 

Chemical.  (G)  Dimethyl/ 
imidazolidinone. 

Use/Import.  (S)  Solvent.  Import  range 
Confidential. 

P  87-327  I 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  imide  resin. 

Use/Production.  (G)  Intermediate  for 
electrical  insulation  coatings.  Prod, 
range:  Confidential. 


I 
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P  87-328 

Importer.  CIBA-GEICY  Coiporalion. 

Chemical.  (C)  Pipehdinyl  thazine 
derivative. 

Use/Import  (S)  Industrial  light 
stabilizer  for  polymers,  especially 
poljrpropylene  fiber,  ABS  and  other 
styrenics,  and  polyurethane.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.0GO  mg/ 
kg  Acute  dermal:  >2U)0Omg/kg; 
Irritation:  Skin — Non-irritant,  Eye — 
Miniraah.  Skin  Sensitization:  Strong: 
Ames  test:  Negative:  LC^o:  96  hr.  (Zebra 
fish):  >119  parts  per  million  (ppm):  ECm 
24  hr  (Daphnia  magna):  73  ppm:  COD: 
1.84  g:  Biodegradability:  Not 
biodegradable;  Micronucleus  assay  test: 
Negative. 

P  87-329 

Importer  CIBA-GEIGY  Corporation. 

Chemical.  (S)  Butanedioic  acid,  (2- 
benzothiazolylthio)-. 

Use/Import.  (S)  Industrial,  commercial 
corrosion  inhibitor  for  protective 
coatings  on  metal  surfaces.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.0(X)  mg/ 
kg:  Acute  dermal:  >  2.000  mg/kg; 
Irritation:  Skin — Non-irritant.  Eye — Non- 
irritant;  Skin  Sensitization:  Mild  to 
moderate;  Ames  test:  Negative:  Nucleus 
anomaly  test:  Negative;  Micronucleus 
assay  test:  Negative;  NOEL  >l,000mg/ 
kg;  LCso  96  hr  (Zerbra  fish)  >100  ppm: 
EC^  24  hr.  (Daphnia  magna)  190  ppm; 
COD:  1:44  g:  Biodegradability:  Not 
biodegradable. 

P  87-330 

Manufacturer.  Confidential 
Chemical.  (S)  Aluminum,  benzoate  2- 
ethyl  hexanoate  isopropyl  alcohol 
complexes. 

Use/Import.  (G)  Gelling  agent  in  non- 
aqueous liquids.  Import,  range: 
Confidential. 

P  87-331 

Manufacturer.  Jim  Walter  Research 
Corporation. 

Chemical.  (G)  Mixed  glycol  aromatic 
polyester  polyol. 

Use/Production.  (S)  Industrial  polyol 
for  manufacture  of  cellular  plastic 
insulation.  Prod,  range:  2,500.000  to 
4,500,000  kg/yr. 

P  87-332 

Manufacturer.  Confidential. 

Chemical.  (G)  Substitute 
benzenesulfonamide. 

Use/Production.  (G)  a  component  of  a 
vehicle  used  in  a  printing  ink.  Prod. 
Range;  Confidential. 

P 87-333 

Manufacturer.  Confidential. 


Chemical.  (G) 
Carboxyphenylcarbonylindole. 

Use/Production.  (G)  Captive 
intermediate  use  in  manufacturing  a 
minor  component  for  paper  coalings. 
Prod,  range;  Confidential. 

P 87-334 

Manufacturer  Confidential. 

Chemical.  (G)  Substituted 
benzenesulfonyl  chloride. 

Use /Production.  (G)  Site-limited 
chemical  intermediate  consumed  in  the 
preparatin  of  a  commercial  product. 
Prod,  range:  ConfidentiaL 

P  87-335 

Importer  Toyo  Soda  USA, 
Incorporated. 

Chemical.  [G]  Polymelhacrylate 
derivative  with  hydroxyalkylether. 

Use/Import  (S)  Industrial  packings 
for  liquid  chromatography.  Import  range; 
500  to  3,000  kg/yr. 

P  87-336 

Importer.  Toyo  Soda  USA, 
Incorporated. 

Chemical.  (G)  Polymethacrylate 
derivative  with  carboxyl  grqup. 

Use/Import.  (S)  Industrial  packings 
for  liquid  chromatography.  Import  range: 
300  to  1.500  kg/yr. 

P  87-337 

Importer.  Toyo  Soda  USA. 
Incorporated. 

Chemical.  (G)  Polymethacrylate 
derivative  with  phenyl  group. 

Use/Import  (S)  Industrial  packings 
for  liquid  chromatography.  Import  range: 
300  to  1.500  kg/yr. 

P 87-338 

Importer  Toyo  Soda  USA, 
Incorporated. 

Chemical.  (G)  Polymethacrylate 
derivative  with  butyl  group. 

Use/Import.  (S)  Industrial  packings 
for  liquid  chromatography.  Import  range: 
500  to  3,000  kg/yr. 

P  87-339 

Importer.  Toyo  Soda  USA, 
Incorporated 

Chemical  (G)  Polymethacrylate 
derivative  with  diethylaminoethyl  group. 

Use/Import  (S)  Industrial  packings 
for  liquid  chromatography.  Import  range: 
300  to  1,500  kg/yr. 

P 87-340 

Manufacturer.  Confidential. 

Chemical.  (G)  Propoxylated 
quartemary  ammonium  compound. 

Use/Production.  [C]  Textile  treatment 
for  industrial  use.  Prod,  range: 
Confidential. 


P  87-341 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  epoxy  resin. 

Use/Production.  (S)  Site/limited 
component  of  metal  coating  formulation. 
Prod,  range;  50,000  to  100,000  kg/yr. 

P  87-342 

Manufacturer.  Confidential. 

Chemical.  [G]  Hydrophobic  silica. 

Use/Production.  (S)  Site-limited 
defoamer  for  pulp  and  paper.  Ptod. 
range;  Confidential. 

P  87-343 

Manufacturer.  Confidential. 

Chemical.  (S)  Polymer  of  7- 
oxobicyclol4.1.0lheptane-3-carboxylic 
acid,  7-oxabicyclo[4.1  .Olhept-3-ylmethyl 
ester,  tall-oil  fatty  acid;  Pamolyn  380 
tall-oil  fatty  acids;  2-methyl-2-propenoic 
acid  methyl  ester  2/propenoic  acid;  1.1- 
dimethylethyl  hydroperoxide;  N,N- 
diethyl-ethanamine. 

Use/Production.  (S)  Industrial 
polymer  used  as  the  major  vehicle 
component  of  a  protective  coating 
(paint)  formulated  for  use  on  metal 
substrates.  Prod,  range:  Confidential. 

P  87-344 

Manufacturer.  Confidential. 

Chemical.  [S]  Polymer  of  2-hydroxy 
ethyl  acrylate;  jefiamine  T-403, 
polyoxypropylene  glycol;  and 
isophorone  diisocyante. 

Use/Production.  (S)  Industrial 
radiation  cure  coating.  Prod,  range: 
Confidential. 

P  87-345 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  acrylic  with 
butyl  acrylate. 

Use/Production.  (G)  Printing  ink 
component  with  an  open  use.  Prod, 
range;  5.000  to  10.000  kg/yr. 

P  87-346 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  polymer. 

Use/Production.  (G)  Non-dispersive 
formulation  adhesive.  Prod,  range: 
Confidential. 

P  87-347 

Importer.  Toyo  Soda  USA, 
Incorporated. 

Chemical.  (G)  Polymethacrylate 
derivative  with  propylsulfonate  group. 

Use/Import  (S)  Industrial  packings 
for  liquid  chromatography.  Import  range: 
300  to  1,500  kg/yr. 

P  87-348 

Manufacturer.  CooiidentiaL 
Chemical.  (G)  Acrylic  resin. 
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Use/Production.  (G)  Coating  resin. 
Prod,  range:  Confidential. 

P 87-349 

Importer  Marubeni  America 
Corporation. 

Chemical.  (G)  Partially  cross  linked 
saturated  polyester  with  medium 
number-average  molecular  weight. 

Use/ImporL  (S)  Commercial  toner  for 
electrophotography.  Import  range:  30.000 
to  100.000  kg/yr. 

P  87-350 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (G)  Urethane  acrylate. 

Use/ImporL  (S)  Commercial  UV 
curable  ink;  UV  curable  coating;  and  UV 
curable  adhesive.  Import  range:  10,000  to 
30.000  kg/yr. 

P87-351 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (G)  High  molecular  weight 
linear  saturated  polyester. 

Use/Import.  (S)  Flexibility  modifier 
for  hard  resins.  Import  range:  2a000  to 
30.000  kg/yr. 

P  87-352 

Importer.  Marubeni  America 
Corporation. 

Chemical.  [G]  Partially  crosslinked 
saturated  polyester  with  medium 
number-average  molecular  weight. 

Use/ImporL  (S)  Commercial  toner  for 
electrophotography.  Import  range:  30,000 
to  100,000  kg/yr. 

P 87-353 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (G)  Urethane  acrylate. 

Use/Import.  (S)  Industrial  UV  curable 
ink;  UV  curable  coating;  and  UV  curable 
adhesive.  Import  range:  10,000  to  30.000 
kg/yr- 

F  87-354 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (G)  Urethane  acrylate. 

Use/Import.  (S)  Industrial  UV  curable 
ink;  UV  curable  coating;  and  UV  curable 
adhesive.  Import  range:  10.000  to  30.000 
kg/yr. 

P  87-355 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (G)  Urethane  acrylate. 

Use/Import.  (S)  Industrial  UV  curable 
ink,  UV  curable  coating;  and  UV  curable 
adhesive.  Import  range:  10.000  to  30,000 
kg/yr- 


47309 


P  87-356 

Importer.  Marubeni  America 
Corporation. 

Chemical.  [G]  Urethane  acrylate. 

Use/ImporL  (S)  Industrial  UV  curable 
ink,  UV  curable  coating:  and  UV  curable 
adhesive.  Import  range:  10,000  to  30.000 
kg/yr. 

P  87-357 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (G)  Urethane  acrylate. 

Use/Import.  (S)  Industrial  UV  curable 
ink.  UV  curable  coating;  and  UV  curable 
adhesive.  Import  range:  10.000  to  30,000 
kg/yr. 

P  87-358 

Importer  Werner  G.  Smith 
Incorporated. 

Chemical.  (S)  Ester  of  linseed  oil,  and 
linseed  fatty  acids;  reacted  with  maleic 
anhydride,  ethylene  glycol  and 
pentaerythrital. 

Use /Production.  (S)  Industrial  foundry 
sand  binder.  Prod,  range:  10.000  kg/yr. 

P87-359 

Importer  American  Hoechst 
Corporation. 

Chemical.  (G)  Polyvinylsulfonate. 

Use/Production.  (S)  Industrial 
additive  in  water  based  drilling  fluids 
and  completion  fluids.  Prod,  range:  5,000 
to  10,000  kg/yr. 

Toxicity  Data.  Acute  oral:  5,000  mg/ 
kg;  Irritation:  Skin— Non-irritant.  Eye— 
Non-irritant. 

P  87-360 

Manufacturer.  American  Hoechst 
Corporation. 

Chemical.  (G) 
Polyperflouroalkylacrylate. 

Use/Production.  (G)  Upholstery— oil 
and  water  repellent.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Irritation:  Skin— Minimal  Eye — Mild. 

P  87-361 

Manufacturer  American  Hoechst 
Corporation. 

Chemical.  (G)  Substituted  azo 
naphthalene  sulfonic  acid. 

Use /Production.  (G)  Fiber  reactive 
dye.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Irritation:  Skin— Minimal.  Ey&— Mild. 

P  87-362 

Importer  Shin-Etsu  Silicones  of 
America.  Incorporated. 

Chemical.  (S)  Trichloromethylsilane. 

Use/Import.  (G)  Industrial  varnish  for 
electric  insulation  and  vehicle  for  heat 
resistant  or  weather  resistant  paint. 
Import  range:  1.500  to  3.500  kg/yr. 


P 87/383 

Importer  Shin-Etsu  Silicones  of 
America.  Incorporated. 

Chemical.  (S)  Trichloromethylsilane. 
dichlorodimethylsilane; 
trichlorophenylsilane.  ' 

dichlorodiphenylsilane. 

Use/Import.  (G)  Industrial  varnish  for 
electric  insulation;  vehicle  for  heat 
resistant  or  weather  resistant  paint  and 
resin  for  modification.  Import  range: 
2.000  to  4,000  kg/yr.  | 

P 84-364 

Importer  Shin-Etsu  Silicones  of 
America.  Incorporated. 

Chemical.  (S)  Dichlorodimethylsilane. 
trichlorophenylsilane. 

Use/ImporL  (S)  Industrial  varnish  for 
electric  insulation  and  vehicle  for  heat 
resistant.  Import  range:  1.200  to  3,000  kg/ 

yr. 

P 87-365 

Importer  Shin-Etsu  Silicones  of 
America,  Incorporated. 

Chemical.  Trichloromethylsilane, 
dichlorodimethylsilane. 

Use/ImporL  (S)  Industrial  varnish  for 
electric  insulation  and  vehicle  for  heat 
resistant.  Import  range:  1,200  to  4,000  kg/ 

yr- 

P  87-366 

Importer  Shin-Etsu  Silicones  of 
America,  Incorporated. 

Chemical.  Trichloromethylsilane, 
dichlorodimethylsilane, 
trichlorophenylsilane. 

Use/Import.  (S)  Industrial  varnish  for 
electric  insulation  and  vehicle  for  heat 
resistant  or  weather  resistant  paint. 
Import  range:  1,200  to  4.000  kg/yr. 

P  87-367  I 

Manufacturer.  Confidential. 

Chemical.  (G)  Bicycloheptene  diester 
poly{ethylene  oxide). 

Use/Produciton.  (G)  A  component  of 
formulations  for  open  nondispersive  use. 
Prod,  range:  Confidential. 

P 87-368 

Importer.  Orient  Chemical 
Corporation. 

Chemical.  (G)  Diaminostilbene 
disulfonic  acid  derivative. 

Use/Import.  (S)  Commercial  dyestuff 
for  printer  ink.  Import  range:  1.000  to 
3.000  kg/yr. 

P 87-369 

Manufacturer.  Confidential. 

Chemical.  (S)  Tris  carbamodithioic 
acid  compound  with  N-coco  alkyl 
propylene  diamine  sodium  salt  tris 
carbamodithioic  acid  compound  with 
ethyl  aminopiperazine  sodium  salt 
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hexakis  carbamodithioic  acid  compound 
with  triethylene  tetramine  sodium  salt. 

Use /Production.  (S)  Industria)  and 
commercial  nonpol»b)e  water  coagulant 
and  flocculant.  Import  range:  49,000  to 
73.500  kg/yr. 

Dated:  December  22, 138a 
DeniM  D«vofl, 

Acting  Division  Director.  Information 
Management  Division. 
|FR  Doc  86-29361  FUed  12-30^86:  &45  am) 

BILUMG  CODE  (SAO-SO-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
OIIB  for  Review 

AQCNCy:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

Title  of  Information  Collection 

Conadidated  Reports  of  Condition 
and  lacome  [Insured  State  Nonmember 
Conunercial  Bank»>  (OMB  No.  3064- 

0052). 

Background 

In  accordance  with  requirements  of 
the  Paperwork  ReducUon  Act  of  1980  (44 
U.S.C  Chapter  35),the  FDIC  hereby 
gives  notice  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  OMB  review  for  the 
informatioii  collection  system  identified 
above. 

ADDRESS:  Written  comments  regarding 
the  submission  should  be  addresaed  to 
Robert  Neal,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington, 
DC  20503,  and  to  John  Keiper,  Assistant 
Executive  Secretary  (Administration), 
Federal  Deposit  Insurance  Corporation. 
Washington.  DC  20429. 

Comments 

Comments  on  this  collection  of 
information  should  be  submitted  on  or 
before  January  15, 1987. 
FOR  FURTHER  IMFORMATION  CONTACT. 
Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Assistant 
Executive  Secretary  (Administration), 
Federal  Deposit  Insurance  Corporation. 
Washington.  DC  20429,  telephone  [202] 
898-38ia 

su«imary:  The  FDIC  is  submitting  for 
OMB  review  changes  to  the 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports]  filed  quarterly  by 
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insured  state  nonmember  commercial 
banks.  Although  the  changes  cover 
several  areas  of  the  Call  Reports,  the 
request  is  being  made  at  this  time 
because  of  the  recent  passage  of  the  Tax 
Reform  Act  of  1986.  Provisions  of  that 
statute  will  affect  the  tax  treatment  of 
certain  bank  assets  and  the  types  of 
such  assets  banks  tend  to  acquire.  In 
addition,  the  deregulation  of  depoait 
interest  rates  was  completed  as  of  April 
1, 1986.  Reporting  changes  in  response  to 
that  event  and  the  other  revisions  have 
been  incorporated  into  this  submission. 
As  a  result  of  the  proposed  changes  it  is 
estimated  that  518,877  hours  will  be 
spent  annually  by  insured  state 
nonmember  commercial  banks, 
collectively,  in  preparing  Call  Reports. 

Dated:  December  23. 198& 
Federal  Deposit  Insurance  Corporatioa. 
Hoyia  L.  RobiawNi. 
Executive  Secretary. 
[PR  Doc.  86-29315  Filed  12-30-88;  8:45  am} 

aaUNO  COOE  (714-01-M 


FEDERAL  MARITIME  COMMISSION 


CJI.I.I. 

Synopsis:  The  propoaed  agreement 
would  create  a  non-exclusive  space 
charter  arrangement  between  the  parties 
in  the  trade  between  U.S.  Atlantic  and 
Gulf  ports  and  ports  in  Brazil  Uruguay 
and  Argentina-  The  parties  have 
requested  a  shortened  reveiew  period. 

Agreement  No:  202-010790-003. 

Title:  Israel  Eastbotmd  Conference. 

Parties: 

Zim  Israel  Navigation  Co,  Ltd. 

Farrell  Lines,  Inc. 

Lykes  Bros.  Steamship  Company,  Inc. 

Synopsis:  The  proposed  amendment 
would  modify  the  independent  action 
provisions  of  the  agreement  to  comply 
with  the  Commission's  regulations.  The 
modification  would  remain  in  effect 
through  March  31. 1987. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  Decembter  24. 1966. 
Joseph  C  Polking, 
Secretary. 
(FR  Doc.  86-29322  Filed  12-30-88: 8:45  am] 

BHXMa  COOC  STSO-at-H 


Agreement(8)  FNed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  \  572.603  of  Title 
48  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004067-003. 

Title:  Oakland  Terminal  Agreement. 

Parties: 

City  of  Oakland 

Stevedoring  Services  of  America. 

Synopsis:  The  proposed  amendment 
would  extend  the  basic  agreement  on  a 
month-to-month  basis  until  no  later  than 
March  31, 1987. 

Agreement  No.:  217-011047. 

Title:  QMA/A.  Bottacchi  Space 
Charter  Agreement 

Parties: 

Empresa  Lineas  Maritimas  Argentians 
SA. 

A.  Bottacchi  SA.  de  Navegadon 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  8SM  0486) 

CotMrent.  Inc.;  Prenoarket  Approval  of 
SystMns  9900, 8900, 7900,  and  7910 
Nd:YAG  Lasers  for  Irldotomy 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  Coherent.  Inc.,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
Systems  9900,  8900.  7900.  and  7910 
Nd:YAG  Lasers  for  performing  an 
iridotomy  (hole  in  the  iris).  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 
DATE:  Petitions  for  administrative 
review  by  January  30, 1987. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Room  4-62,  5600  Fishers 
Lane,  Rockvil'e.  MD  20857. 


FOR  FURTHER  MFORMATION  CONTACT 

Philip  J.  Phillips.  Center  for  Devices  and 
Radiological  Health  (HFZ-460).  Food 
and  Drug  Administration.  8757  Georgia 
Avenue.  Silver  Spring,  MD  20910.  301- 
427-8221. 

SUPf>LEMENTARY  INFORMATION:  On  May 
28, 1986,  Coherent.  Inc..  Palo  Alto.  CA 
94303.  submitted  to  CDRH  a 
supplemental  application  for  premarket 
approval  of  the  Systems  9900,  8900,  7900, 
and  7910  Nd:YAG  Lasers.  The  Systems 
9900.  8900.  790a  and  7910  NdrYAG 
Lasers  are  neodymium:yttrium- 
aluminum-gamet  (Nd:YAG)  ophthalmic 
lasers  that  are  indicated  for  performing 
an  iridotomy  (hole  in  the  iris). 

On  July  17. 1986.  the  Ophthalmic 
Devices  Panel,  an  FDA  ad\  isory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
November  7, 1986,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  veith  the  name  of  the 
device  and  the  docket  number  fotund  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labehng  is 
available  for  pubhc  inspection  at 
CDRH— contact  Philip  J.  Phillips  (HFZ- 
460).  address  above. 

Opportunity  for  Administration  Review 

SecUon  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  I»art  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  8  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 


Federal  Register.  If  FDA  granU  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  30. 1987.  file  wth  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  ajn. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360j(h)])  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  December  18, 1986. 
John  C  Vmforth, 

Director.  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  86-29216  Filed  12-30-86;  8:45  am] 

BtLLHM  COOE  41M-01-H 


[Docket  No.  86F-0412] 


FllmTec  Corp.;  FHhig  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  FihnTec  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  the  cross-linked 
polyamide  reaction  product  of  1,3.5- 
benzenetricarbonyl  trichloride  and 
piperazine  as  a  reverse  osmosis 
membrane  intended  for  use  in  contact 
with  food. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  C.  Brown,  Center  for  Food 
Safety  and  Applied  NutritioQ  (HFF-335). 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  6B3904)  has  been  filed  by 
FilmTec  Corp.,  7200  Ohms  Lane. 
Minneapolis.  MN  55435.  proposing  that 
S  177.2550  Reverse  osmosis  membranes 
(21  CFR  177.2550)  be  amended  to 
provide  for  the  safe  use  of  the  cross- 


linked  polyamide  prepared  by  the 
polymerization  of  1,3,5- 
benzenetricarbonyl  tiichloride  with 
piperazine  as  a  reverse  osmosis 
membrane  intended  for  use  in  contact 
with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental        | 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  avaUability  of  the  agency's 
fmding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  wlJ  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  18, 1988. 

Sanfotd  A.  Miller. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  86-29215  Filed  12-30-86;  8:45  am] 
BIUMO  COOe  41«M>1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-090-06-6310-12:  GP7-051;  6-001511 

Emergency  Closure  of  Public  Lands 
and  Access  Roads;  Lane  County,  OR 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Emergency  closure  of  public 
lands  and  access  roads  in  Lane  County. 
Oregoa 


SUMMARY:  Notice  is  hereby  given  that 
certain  public  lai.ds  and  access  roads  in 
Lane  County,  Oregon  are  temporarily 
closed  to  all  public  use,  including 
vehicle  operation,  camping,  shooting, 
hiking,  and  sightseeing  from  December 
16, 1986  through  March  31, 1987.  The 
closure  is  made  under  the  authority  of  43 
CFR  8364.1. 

The  public  lands  affected  by  this 
emergency  closure  are  specifically 
identified  as  Clear  Cut  Area  No.  1  of  the 
Timber  Sale  Contract  No.  OR090-TS9- 
44  and  are  located  as  follows; 

Willamette  Meridian.  Qragon / 
T.  15  S.,  R.  1  W.,  ^-^ 

Sec.  34,  Metes  and  Bounds  within  the 

s%Nwy4,  NHSwy4. 

Containing  approximately  43  acres. 

All  roads  on  the  public  lands  listed  above 
are  closed  as  specified  above,  as  are  BLM 
road  No.  16-1-5.3  from  its  beginning  in 
Section  5,  T.  16  S.,  R.  1  W.,  W.M.  to  its 
junction  with  BLM  road  No.  16-1-3  in  Section 
3,  T.  16  S.,  R.  1  W.,  W.M.  and  BLM  road  No. 
16-1-3  from  its  beginning  to  its  junction  with 
BLM  road  No.  15-1-34.2  in  Section  34,  T.  15 
S..  R.  1  W.,  W.M.  Road  No.  16-1-3  is  entirely 
located  on  public  land,  while  road  No.  16-1- 
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S.3  is  located  partially  an  public  land  and 
partially  on  private  land. 

The  following  persons,  operating  within  the 
scope  of  their  official  duties,  are  exempt  from 
the  provisions  of  this  closure  order  Bureau 
employees;  State,  local  and  Federal  law 
enforcement  and  fire  protection  personnel; 
the  holders  of  BLM  road  use  permits  that 
include  roads  within  the  closure  area;  the 
purchasers  of  BLM  timber  within  the  closure 
area  and  their  subcontractors.  In  addition, 
the  owners  of  the  non-Federal  lands  crossed 
by  BLM  road  No.  16-1-5.3  and  those  residing 
full  time  on  such  lands  are  exempt  from  the 
closure  to  the  extent  necessary  to  access  and 
manage  their  lands.  Access  by  additional 
parties  may  be  allowed,  but  must  be 
approved  in  advance  in  writing  by  the 
Authorized  Officer. 

Any  person  who  fails  to  comply  with  the 
provisions  of  this  closure  order  may  be 
subject  to  the  penalties  provided  in  43  CFR 
8380.0-7,  which  include  a  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to  exceed  12 
months. 

The  public  lands  and  roads  temporarily 
closed  to  public  use  under  this  order  will  be 
posted  with  signs  at  points  of  public  access. 
In  addition,  the  boundaries  of  the  closed 
Clear  Cut  Area  are  blazed,  painted  and 
posted. 

The  purpose  of  this  emergency 
temporary  closure  is  to  protect  valuable 
public  timber  resources  from 
unauthorized  damage,  to  facilitate 
authorized  timber  harvest  operations, 
and  to  protect  persons  from  potential 
harm  from  logging  operations. 
EFFECTIVE  DATES:  December  16. 1986 
through  March  31, 1987. 
AOORESSCS:  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
closed  lands  and  roads  are  available 
from  the  Eugene  District  Office,  P.O.  Box 
10226  {1255  Pearl  Street).  Eugene. 
Oregon  97440. 
FOR  FURTHER  INFORMATION  CONTACT 

Lee  Lauritzen.  Mohawk  Area  Manager, 
Eugene  District  Office,  at  (503)  687-6671. 

Dated:  December  16. 1986. 
lane  KoUmeyer. 

Area  Manager  (Acting). 

IFR  Doc.  86-29288  Filed  12-30-86:  8:45  am) 

MUJNQCOOC  4310-3MI 


[WY-92(M>7-4111-1S-7001;  W-«M571 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Sublette  County,  Wi 

Pursuant  to  the  provisions  of  Pub.  L 
97-451.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1). 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-d9857  for  lands  in  Sublette 
County.  Wyoming  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 


The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $7  per  acre,  or  fraction  thereof, 
per  year  and  16-%  percent,  respectively. 

The  lessee  has  paid  the  required 
$500.00  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-«9e57  effective  January  1, 1986. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tarshit, 

Chief.  Leasing  Section. 

[FR  Doc.  86-29290  Filed  12-30-86:  8:45  am] 

BILUNO  COOE  4310-23-4I 


Calif  omia  Desert  District  Grazing 
Advisory  Board  Meeting 

aqency:  Bureau  of  Land  Management, 
Interior. 

action:  Meeting  of  the  California  Desert 
District  Grazing  Advisory  Board. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  94-579,  Title  IV, 
section  403,  that  a  public  meeting  of  the 
California  Desert  District  Grazing 
Advisory  Board  will  be  held  on 
Thursday,  January  29, 1987  from  10:00 
a.m.  to  4:30  p.m.  in  the  Conference 
Room,  Barstow  Resource  Area  Office, 
150  Coolwater  Lane,  Barstow,  California 
92311. 

The  agenda  for  the  meeting  will 
include: 

— Range  Improvement  Project  Review 

forFY86 
— Range  Improvement  Projects  Funded 

for  FY87 
— FY  87  Range  Management  Budget 
— ^Election  of  Chairman  of  the  Board 
— Rangeland  Monitoring 
— Wild  Horse  and  Burro  Management. 

The  meeting  is  open  to  the  public, 
with  time  allocated  for  public  comment 
after  each  subject  has  been  presented. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  California  Desert 
District  and  will  be  available  for  public 
inspection  during  regular  business  hours 
within  30  days  following  the  meeting. 

FOR  FURTHER  INFORMATION  AND  MEETINQ 
CONFIRMATION  CONTACT  Bureau  of  Land 
Management.  California  Desert  District 


Office,  1695  Spruce  Street.  Riverside. 
California  92507  (714)  351-66n. 

Dated:  December  23, 1966. 
Wesley  T.  Chambers, 

Acting  District  Manager. 

(FR  Doc.  86-29329  Filed  12-30-86:  8:4Sam) 

SHXINO  COOC  4310-40-W 


(ID-050-07-4322-14] 

Shoshone  District  Grazing  Advisory 
Board;  Meeting 

AOENCV:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Notice  of  Advisory  Board 
Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  a 
meeting  of  the  Shoshone  District 
Grazing  Advisory  Board. 

DATE:  Wednesday,  January  28, 1987  at 
9:00  a.m. 

address:  BLM  District  Office,  400  West 
F  Street,  Shoshone,  Idaho  83352. 

FOR  FURTHER  INFORMATION  CONTACT 

Jon  Idso,  DM,  Shoshone  District  Office, 
P.O.  Box  2B,  Shoshone,  Idaho  83352. 
Telephone  (208)  886-2206  or  FTS  554- 
6576. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  agenda  for  the  meeting 
includes  the  following  items:  (1)  Review 
of  range  monitoring  program.  (2)  Review 
of  Board  financial  status,  (3)  Initial 
distribution  of  Board  funds,  and  (4) 
Project  maintenance/Bureau  maintained 
project  assessment  costs. 

Operation  and  administration  of  the 
Board  will  be  in  accord  with  the  Federal 
Advisory  Committee  Act  of  1972  (Pub.  L. 
92-463;  5  U.S.C.  Appendix  1)  and 
Department  of  Interior  regulations, 
including  43  CFR  Part  1984. 

The  meeting  will  be  open  to  the 
public.  Anyone  may  present  an  oral 
statement  between  lOKX)  and  11:00  a.m. 
or  may  file  a  written  statement 
regarding  matters  on  the  agenda.  Oral 
statements  will  be  Umited  to  ten 
minutes.  Anyone  wishing  to  make  an 
oral  statement  should  notify  the 
Shoshone  District  Manager  by  January 
27, 1967.  Records  of  the  meeting  will  be 
available  in  the  Shoshone  District  Office 
for  public  inspection  or  copying  within 
30  days  after  the  meeting. 
|on  H.  Idso, 
District  Manager. 
(FR  Doc.  86-29284  Filed  12-30-66:  8:30  a.m.] 

MLUMQ  COOC  431»-Oa-ll 
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(MV-020-07-4212-14;  N-42562J 

Realty  Action  Change;  Public  Land 
Sale  Readvertisement;  Humboldt 
County.  NV 

ACTION:  Notice  of  Realty  Action 
Change— Readvertisement  of  public 
land  sale,  N-42562  located  in  Humboldt 
County,  Nevada 


SUMMARY:  This  notice  modifies  in  part. 
Federal  Register  Document  86-16483  (51 
FR  26471)  published  on  July  23, 1986. 
EFFECTIVE  DATE:  January  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Hal  Green,  District  Realty  Specialist, 
Winnemucca  District  Office,  Bureau  of 
Land  Management  705  E.  4th  Street. 
Winnemucca.  NV  89445.  (702)  623-3676. 
SUPPLEMENTARY  INFORMATION:  The 

Bureaii  of  Land  Management  attempted 
to  sell  a  parfcel  of  public  land  by  non- 
competitive land  sale  procedures.  TThis 
parcel  did  not  sell.  Therefore,  the  Notice 
of  Realty  Action  is  being  changed  to  re- 
offer  the  same  public  land  under 
modified-competitive  land  sale 
procedures.  Sale  brochures  containing 
information  concerning  the  subject 
parcel,  bidding  procedures,  etc.,  can  be 
obtained  by  writing  to  the  above 
address. 

The  information  contained  in  the 
Federal  Register  document  referenced 
above  is  hereby  modified  and  changed 
to  reflect  the  following: 

1.  All  reference  to  non-competitive 
sale  is  to  be  changed  to  read  modified- 
competitive. 

2.  The  patent  when  issued  will  be 
subject  to  right-of-way.  N-20694,  60  ft. 
access  road  easement. 

3.  Paragraph  number  4  is  to  be 
deleted. 

All  other  terms  and  conditions  of  the 
original  Notice  of  Realty  Action 
continue  to  apply. 

Dated:  December  11, 1986. 
Frank  C.  Shields, 
District  Manager.  Winnemucca. 
(FR  Doc  86-29328  Filed  12-30-86;  8:45  am) 

nUJNO  CODE  43tO-HC-M 


Minerals  Management  Service 

Outer  Continental  Shelf  Advisory 
Board;  North,  Mid,  and  South  Atlantic 
Regional  Technical  Working  Groups 

aoency:  Minerals  Management  Service, 
Interior. 

Acnow:  Notice  of  meeting. 


accordance  with  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92-463). 

Name:  Plenary  Session  of  North,  Mid. 
and  South  Atlantic  Regional  Technical 
Working  Groups. 

Date:  January  30, 1987. 

Place:  Stouffer  Concourse  Hotel. 
Farragut  Ballroom,  2399  Jefferson  Davis 
Highway,  Arlington,  Virginia  22202. 

Time:  8  a.m.  to  5  p.m. 

The  plenary  Regional  Technical 
Working  Group  (RTWG)  membership 
consists  of  representatives  from  Federal 
Agencies,  the  Coastal  States  of  Maine 
through  Florida,  the  petroleum  industry, 
and  other  private  interests.  The  Atlantic 
RTWG's  are  three  of  six  such 
Committees  that  advise  the  Director  of 
the  Minerals  Management  Service  on 
technical  matters  of  Regional  concern 
regarding  offshore  prelease  and 
postlease  sale  activities. 

Agenda  items  will  include  the 
following  subjects:  State  Co-chair 
Elections:  Nonenergy  Minerals;  the  Role 
of  the  RTWG  in  the  Atlantic  Region;  Oil 
and  Gas  and  NonEnergy  Minerals 
Activities  Reports;  Sale  96  (North 
Atlantic)  Environmental  Issues; 
Environmental  Studies  Advice,  and 
Public  Comment. 

This  meetinjg  is  open  to  the  public. 
Individuals  wishing  to  make  oral 
presentations  to  the  Committee 
concerning  agenda  items  should  contact 
Marsha  Polk  of  the  Atlantic  OCS 
Regional  Office  at  (703)  285-2165  by 
January  15, 1987.  Written  statements 
should  be  submitted  by  the  same  date  to 
the  Atlantic  OCS  Region,  Minerals 
Management  Service.  1951  Kidwell 
Drive.  Suite  601.  Vienna.  Virginia  22180. 
Minutes  of  the  meeting  will  be  available 
for  public  inspection  and  copying  by 
April  30, 1987,  at  the  above  address. 

Dated:  December  23, 1986. 
Bruce  G.  Weetman. 

Regional  Director.  AUantic  OCS  Region. 
(FR  Doc.  86-29235  Filed  12-30-86:  8:45  am) 

MLUNO  COOC  4S10-MIMi 


Development  Operations  Coordination 
Document;  Phillips  Petroleum  Co. 

AGENCY:  Minerals  Management  Service. 
ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


Notice  of  this  meeting  is  issued  in 


summary:  Notice  is  hereby  given  that 
Phillips  Petroleum  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 


Lease  OCS-G  6842.  Block  40. 
Chandeleur  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Venice. 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  December  19. 1986. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  Region,  Minerals 
Management  Service,  1201  Wholesalers 
Pkwy..  Room  114.  New  Orieans, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
■  available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Angle  D.  Gobert,  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans, 
Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit. 
Telephone  (504)  736-2876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
pubUc,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
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local  govemraents.  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
theCFR. 

Dated:  December  22. 198a 
|.  Rogers  Pearcy. 

Regtoaai  Director.  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc.  8B-29292  Fiied  12-30-86:  8:45  am| 

BlUJNa  COeC  431»-MI«-M 


National  Park  S«rvic« 

Deter iTMnation  of  Concessioner 
rrancmse  Pees 

agency:  National  Park  Service.  Interior. 
ACTION:  Public  notice. 

SUMMARY:  This  final  policy  changes  the 
method  used  to  determine  franchise  fees 
paid  by  concessioners  for  the  privilege 
of  operating  commercial  activities  in 
areas  administered  by  the  National  Park 
Service.  The  method  links  the 
determination  of  the  fee  to  published 
industry  statistics.  The  revised  franchise 
fee  system  procedures  are  being 
incorporated  into  the  Concessions 
Guideline.  NPS-48. 

EFFECTIVE  DATE:  December  31. 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  E.  Cackenback.  Chief, 
Concessions  Division.  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Copies  of  the  revised 
approved  franchise  fee  procedures  are 
available  upon  request. 

SUPPlfMENTARY  INFORMATION:  On 

August  7. 1985.  the  National  Park 
Service  published  in  the  Federal 
Register  (Vol.  50,  No.  152.  pages  31926 
and  31927)  a  notice  of  intention  to  revise 
the  method  used  to  determine  franchise 
fees  paid  by  concessioners.  As  a  result 
of  the  notice,  the  National  Park  Service 
received  19  comments  on  the  proposed 
revision  to  the  franchise  fee  procedures. 
Seventeen  comments  were  received 
from  concessioners,  one  was  received 
from  the  Chairman  of  the  Conference  of 
National  Park  Concessioners  and  one 
was  received  from  the  Conservation 
Foundation.  The  comments  were 
evaluated  by  a  franchise  fee  study  group 
and  several  changes  were  made  to  the 
proposed  franchise  fee  procedures. 

WtlHam  Penn  Mott.  |r.. 

Director.  National  Park  Service. 

(FR  Doc.  86-29309  Filed  12-0-86;  8:45  am] 

BlUJMa  COOC  4310-7)MI 


INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  No.  337-TA-246I 

Certain  Xenon  Lamp  Dissotver  Slide 
Projectors  and  Components  Ttiereof; 
Commission  Decision  Not  To  Review 
an  initiaJ  Determination  Granting  Two 
IMotlons  To  Terminate  Respondents, 
Termination  of  Investigation 

AGENCY:  U.S.  International  Trade 
Commission. 

action:  Nonreview  of  the  presiding 
administrative  law  iudge's  initial 
determination  granting  a  joint  motion  to 
terminate  one  respondent  and  granting 
complainant's  motion  to  terminate  the 
remaining  respondent. 

SUMMARY:  On  November  la  1986. 
complainant  Bergen  Expo  Systems,  Inc. 
(Bergen)  and  respondent  DO.  Industries, 
Inc.  (D.O.  Industries)  jointly  moved  to 
terminate  the  investigation  as  to  D.O. 
Industries  based  on  a  settlement  and 
license  agreement  (Motion  No.  246-18). 
Simultaneously.  Bergen  moved  to 
terminate  Hokushm  Precision  Co..  Ltd. 
(Hokushin),  the  only  other  respondent, 
from  the  investigation  (Motion  No.  246- 

19) 

On  November  25.  the  AL}  issued  an  ID 
granting  the  two  motions  (Order  No.  17). 
The  AL)  found  that  terminating  D.O. 
Industries  and  Hokushin  from  the 
investigation  is  in  the  public  interest. 
The  Commission  has  determined  not  to 
review  the  ID.  The  termination  of  both 
D.O.  Industries  and  Hokushin  from  the 
investigation  terminates  the 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT 

Kristian  E.  Anderson.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  Washington,  DC 
20436,  telephone  202-523-0074. 
SUPPLEMENTARY  INFORMATION: 

Aulhonty:  This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act  of 
1930  (10  U.S.C.  1337)  and  Commission  rules 
210.53  and  210.55  (19  CFR  210.53.  210.55). 

Background 

On  April  3, 1986,  complainant  Bergen 
filed  a  a  complaint  with  the  Commission 
alleging  that  respondents  D.O. 
Industries  and  Hokushin  were  violating 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337).  Specifically.  Bergen  alleged 
that  respondents  were  infringing  claims 
1.  2.  6-9,  and  13  of  U.S.  Letters  Patent 
4,158.491  (the  '491  patent)  and  failing  to 
mark  the  country  of  origin  on  the 
imported  projectors. 

The  Commission  instituted  the  present 
investigation  of  May  7, 1986.  51  FR 
16909.  Subsequently,  the  Commission 


determined  not  to  review  an  ID  by  the 
AL)  to  eliminate  the  allegation  of 
infringement  of  claims  2  and  9  of  the  '491 
patent.  51  FR  41166. 

Public  Inspection 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street,  NW..  Washington.  DC  20436, 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  Order  of  the  Commission. 

Issued:  December  23, 1988. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  86-29311  Filed  12-30-86;  8:45  am) 

BIUJNG  COOC  7030-03-M 


I  Investigation  Na  337-TA-250I 

Certain  Ventilated  Iffotorcycle 
Helmets;  Commission  Decision  Not  To 
Review  Initial  Determination  Granting 
IMotion  To  Amend  ttie  Complaint 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Nonreview  of  an  initial 

determination  (ID)  granting  a  motion  to 

amend  the  complaint. 

SUMMARY:  The  Commission  has 
determined  not  to  review  an  ID  (Order 
No.  14)  granting  a  motion  by 
complainant  to  amend  the  complaint  in 
the  above-referenced  investigation  to 
include  the  Vetfer  Advantage,  a 
ventilated  motorcycle  helmet  produced 
by  complainant  under  U.S.  Letters 
Patent  4,054,953.  after  institution  of  the 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT 

Carol  McCue  Verratti,  Esq.,  Office  uf  the 

General  Counsel.  U.S.  International 

Trade  Conunission.  telephone  202-523- 

0079. 

SUPPLEMENTARY  INFORMATION:  The 

authority  for  the  Commission's 
disposition  of  this  matter  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  (19 
use.  1337)  and  in  §  210.53  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.53). 

On  November  24. 1986,  the  presiding 
administrative  law  judge  (AL|)  issued 
Order  No.  14  granting  complainant's 
motion  to  amend  the  complaint  to 
include  the  Vetter  Advantage,  a 
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ventilated  motorcycle  helmet  alleged  to 
be  manufactured  by  complainant 
according  to  U.S.  Letters  Patent 
4,054.953,  one  of  the  patents  in  issue  in 
this  investigation,  after  the  institution  of 
the  investigation.  Two  petitions  for 
review  were  filed  by  respondents.  The 
Commission  investigative  attorney  filed 
a  response  to  the  petitions  for  review 
supporting  the  ID.  No  comments  from 
other  government  agencies  were 
received. 

Copies  of  the  AL)s  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
Ihe  Office  of  the  Secretary,  U.S, 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  DC  20436, 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  concerning  this 
investigation  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

By  order  of  Ihe  Commission. 

Issued:  December  23, 1986. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  86-29312  Filed  12-30-86;  8:45  am] 

WLUNO  CODE  7020-02-M 


1332-2421 

Preshipment  inspection  Programs  and 
Their  Effect  on  U.S.  Commerce 

agency:  Unites  States  International 

Trade  Commission. 

ACTION:  Institution  of  investigation. 


EFFECTIVE  DATE:  December  16, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Constance  Hamilton,  Office  of 
Economics,  U.S.  International  Trade 
Commission,  Washington,  DC,  20436. 
telephone  202-523-1179. 

Background  and  Scope  of  Investigation 

The  Commission  instituted  the 
investigation.  No.  332-242,  on  December 
16. 1986.  under  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)) 
following  receipt  on  October  24. 1986  of 
a  request  therefor  from  the  U.S.  Trade 
Representative.  USTR  requested  the 
investigation  at  the  direction  of  the 
President  pursuant  to  section  332  of  the 
Tariff  Act  and  section  303(a)  of  the 
Trade  and  Tariff  Act  of  1984  (19  U.S.C. 
2241(c)  note). 

USTR  stated  that  it  had  received  a 
petition  with  respect  to  such  practices 
under  section  301  of  the  Trade  Act  of 
1974  (19  U.S.C.  2411)  but  that  institution 
of  a  section  301  investigation  was 


premature  at  this  time.  USTR  stated  that 
exporters  had  indicated  that  these 
inspections  have  delayed  shipments  and 
involved  unreasonable  requests  for 
business  proprietary  information  or 
unnecessarily  extensive  and  detailed 
pricing  information.  USTR  stated  that 
several  countries  have  contracted  for 
the  service  and  that  the  practice  is 
spreading  rapidly. 

USTR  stated  that  a  public  hearing  in 
Florida  appeared  warranted.  USTR 
asked  that  the  Commission  report  the 
results  of  its  investigation  as 
expeditiously  as  possible. 

Public  Hearing 

The  Commission  will  hold  a  public 
hearing  in  connection  with  the 
investigation  in  Miami,  Florida  at  a  time 
and  place  to  be  announced.  All 
interested  persons  shall  have  the  right  to 
appear  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Procedures  concerning  requests  to 
appear  will  be  described  in  the  notice 
announcing  the  time  and  place  of  the 
hearing. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  investigation.  Written  statements 
should  be  received  by  the  close  of 
business  on  March  20. 1987.  Commercial 
or  financial  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  AH  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  5  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade 
Commission,  701  E  Street,  NW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
December  22, 1986. 

[FR  Doc.  86-29314  Filed  12-30-86;  8.45  am] 

BILUNQ  COOE  702(Mn-M 


(Investigations  Nos.  701-TA-269  (Final)  and 
731-TA-311, 312,  and  315  (Final)] 

Certain  Brass  Sheet  and  Strip  From 
Brazil,  Canada,  and  the  Republic  of 
Korea 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,*  pursuant  to 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671d(b)).  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Brazil 
(investigation  No.  701-TA-269  (Final))  of 
certain  brass  sheet  and  strip,'  provided 
for  in  item  612.39  of  the  Tariff  Schedules 
of  the  United  States,  which  have  been 
found  by  the  Department  of  Commerce 
to  be  subsidized  by  the  Government  of 
Brazil. 

Further,  the  Commission  determines,* 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673d(b)),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Brazil  (investigation  No.  731-TA- 
311  (Final)),  Canada  (investigation  No. 
731-TA-312  (Final)),  and  the  Republic  of 
Korea  (investigation  No.  731-TA-315 
(Final))  of  certain  brass  sheet  and  strip,* 


'  The  record  is  denned  in  {  207.2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(1)). 

'Chairman  Uet>eler  and  Vice  Chairman 
Bninsdale  determine  that  an  industry  in  the  United 
States  is  not  materially  injured  or  threatened  with 
material  injury,  and  that  the  estabhshment  of  an 
industry  in  Ihe  United  States  is  not  materially 
retarded,  by  reason  of  imports  from  Brazil  which  are 
l>eing  subsidized. 

'  For  purposes  of  these  investigations,  the  term 
"certain  brass  sheet  and  strip"  refers  to  brass  sheet 
and  strip,  other  than  leaded  brass  and  tin  brass 
sheet  and  strip,  of  solid  rectangular  cross  section, 
over  0.006  inch  but  not  over  0.186  inch  in  thickness, 
in  coils  or  cut  to  length,  whether  or  not  corrugated 
or  crimped,  but  not  cut.  pressed,  or  stamped  to 
nonrectangular  shape,  provided  for  in  items 
612.3960.  612.3982.  and  612.3986  of  the  Tariff 
Schedules  of  the  United  Stoles  Annotated  (TSUSA). 
The  chemical  compositions  of  the  products  under 
investigation  are  currently  defined  in  the  Copper 
Development  Association  (C  DA.)  200  series  or  the 
Unified  Numbering  System  (U.N.S.)  C20000  series. 
Products  whose  chemical  compositions  are  defined 
by  other  C.D.A.  or  U.N.S.  series  are  not  covered  by 
these  investigations. 

*  Chairman  Liebeler  and  Vice  Chairman 
Brunsdale  determine  that  an  industry  in  the  United 
States  is  not  materially  injured  or  threatened  with 
material  injury,  and  that  the  establishment  of  an 
industry  in  the  United  States  is  not  materially 
retarded,  by  reason  of  imports  from  Brazil.  Canada. 
or  the  Republic  of  Korea  which  are  being  sold  at 
less  than  fair  value. 

'  For  purposes  of  these  investigations,  the  term 
"certain  brass  sheet  and  strip"  refers  to  brass  sheet 
and  strip,  other  than  leaded  brass  and  tin  brass 
sheet  and  strip,  of  solid  rectangular  cross  section, 
over  0.006  inch  but  not  over  0.188  inch  in  thickness, 
in  coils  or  cut  to  length,  whether  or  not  corrugated 
or  crimped,  but  not  cut.  pressed,  or  stamped  to 

Continued 
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provided  for  in  item  612.39  of  the  Tariff 
Schedules  of  the  United  Slates,  which 
have  been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted 
iDvcs ligations  No«.  731-TA-dll.  312. 
and  315  (Final)  effective  August  22. 1966. 
following  preliminary  determinations  by 
the  Department  of  Commerce  that 
imports  of  certain  brass  sheet  and  strip 
front  Br<i2iL  Canada,  and  the  Republic  of 
Korea  were  being  sold  at  LTFV  within 
the  ir.eaning  of  section  731  of  the  Act  (19 
U.S.C.  1673).  Notice  of  the  institution  of 
tli«  Commission's  investigations  and  of 
a  public  bearing  to  be  held  in  coimection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Wasiiington.  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of 
September  la  1966  (51  FR  32255).  The 
Commission  instituted  investigation  No. 
7(n-TA-269  (Final)  effective  November 
10, 1986,  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain  brass 
sheet  and  strip  from  Brazil  were  being 
subsidized  within  the  meaning  of  section 
701  of  the  Act  (19  U.S.C.  1671).  Notice  of 
the  institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission. 
Washington.  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of 
November  21. 1986  (51  FR  42142).  The 
hearing  on  the  investigations  was  held 
in  Washington.  DC,  on  December  1. 
1986,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
December  22. 1988.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  1930  (December  1986), 
entitled  "Certain  Brass  Sheet  and  Strip 
from  Brazil,  Canada,  and  the  Republic  of 
Korea:  Determinations  of  the 
Commission  in  Investigation  No.  701- 
TA-269  (Final)  and  Investigations  Nos. 
731-TA-311.  312.  and  315  (Final)  Under 


nonrectangular  ihape.  provided  for  in  item* 
612.3080.  812.3982.  and  612.3986  of  the  Tariff 
Schedulet  of  the  United  States  Annotated  (TSUSA). 
The  chemical  compositions  of  the  products  under 
investigation  are  currently  defined  m  the  Copper 
Development  Association  (C.D.A.)  200  seres  or  the 
Unified  Numbering  System  (U.N.S.)  C20000  series. 
Products  whose  chemical  compositions  are  deHned 
by  other  CD.A.  or  U.N.S.  series  are  not  covered  by 
these  investigations. 


the  Tariff  Act  of  193a  Together  With  the 
Information  Obtained  in  the 
Investigations." 

By  ord«r  of  the  CotnmissJon. 

Issued:  December  23. 1988. 
Kennetii  R.  Mnon, 
Secretary. 
(PR  Doc.  88-29313  Filed  12-30-88;  8:45  am) 

BHJJNa  COOC  7020-<»-«l 


INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  No.  399] 

Cost  Recovery  Percentage;  Rail 
Carriers 

agemcy:  Interstate  Commerce 

Commission. 

action:  Adoption  of  a  1985  cost 

recovery  percentage  and  a  1986  cost 

recovery  percentage  and  decision. 

summary:  The  Commission  hat  adopted 
a  Cost  Recovery  Percentage  (CRP)  of 
342.5  percent  for  the  years  1985  and 
1986.  In  doing  so  the  Commission  has 
has  decided  to  fall  back  to  the  most 
recent  valid  CRP  which  was  calculated 
for  the  year  1983  by  applying  1981  Rail 
Form  A  unit  costs  to  the  movements 
from  the  1981  ICC  Waybill  Sample. 
Calculations  made  for  1985  and  1986 
using  1983  and  1984  data  are  invalid  due 
to  overstatement  of  revenues  on 
waybills  for  traffic  moving  under 
contract  rates.  The  threshold  for  rate 
regulation  of  market  dominant  traffic 
will  remain  at  180  percent.  In  light  of 
falling  back  to  a  prior  CRP  calculation 
and  the  continuing  problems  caused  by 
overstated  contract  rate  revenues  and 
other  problems  the  Commission  has 
decided  not  to  issue  Hnal  rules  at  this 
time.  The  Commission  will  conduct 
additional  research  to  develop  an 
alternate  method  of  calculating  the  CRP 
from  waybill  data  and  will  report  its 
progress  in  later  decisions. 
date:  Effective  on  December  31. 1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  C.  Hasek.  (202)  275-0938 

or 
William  T.  Bono.  (202)  275-7354. 
SUPPlfMENTARV  INFORMATION: 

Additional  information  is  contained  in 
the  decision.  To  purchase  a  copy  of  the 
full  decision,  write  T.S.  InfoSystems. 
Inc..  Room  2229,  Interstate  Commerce 
Commission  Building,  Washington,  D.C, 
20423,  or  telephone  289-4357 
(Washington,  DC  Metropolitan  Area)  or 
toll  free  (800)  424-5403. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation.  It 


will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Authority:  49  U.S.C.  10321. 10709,  and  5 
U.S.C.  553. 

Decided:  December  19. 1988. 

By  the  Commissioa.  Chairman  Cradison. 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Sterrett.  and  l,amboley.  Vice 
Chairman  Simmons  dissented  with  a  separate 
expression.  CommiMioner  Lanittoiey 
concurred  in  the  result. 
Nor«t»  R.  McG«», 
Secretary. 
|FR  Doc.  86-29381  Filed  12-30-88;  8:45  ara| 

ntUNO  CODE  703S-01-II 


(Dodcet  No.  AB-1«.  Sut>-No.  128X) 

The  Battimore  and  Ohto  RaMroad  C04 
Exemption  Abandonment  and 
Discontlnuarwe  of  Trackage  Rights 
Between  Carton  and  Mussehnan  in 
Fayette  aiKl  Ross  Counties,  OH 

AQENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  under  49  U.S.C. 
10505  from  the  prior  approval 
requirements  of  49  U.S.C.  10903.  et  seq.: 
(1)  The  discontinuance  by  the  Baltimore 
and  Ohio  Railroad  Company  (B40)  of 
13.97  miles  of  trackage  rights  over  the 
line  of  Grand  Trunk  Western  Railroad 
Company  (GTW)  between  milepost 
50.44,  at  or  near  Carton.  OH,  and 
milepost  65.41.  at  or  near  Frankfort.  OH; 
and  (2)  the  abandonment  by  B&O  of  4.72 
miles  of  rail  line  between  milepost  64.41. 
at  or  near  Frankfort,  and  milepost  6913. 
at  or  near  Musselman,  OH;  subject  to 
standard  labor  protection  conditions,  in 
both  instances,  and  to  the  condition  that 
abandonment  of  the  4.72-mile  line  not  be 
consummated  until  GTW  obtains 
authority  or  an  exemption  to  discontinue 
its  trackage  rights,  although  B&O  may 
discontinue  its  operations  over  the  line. 
The  Lines  are  in  Fayette  and  Ross 
Counties,  OH. 

DATES:  These  exemptions  will  be 
effective  on  January  30. 1987.  Petitions 
to  stay  must  be  filed  by  January  15. 1987. 
and  petitions  for  reconsideration  must 
be  filed  by  January  26. 1987. 
AI>ORESSCS:  Send  pleadings  referring  to 
Docket  No.  AB-19  (Sub-No.  12aX)  to: 

(1)  Office  of  the  Secretary,  Case  Conti^l 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  representative:  Lawrence 
H.  Richmond,  The  Baltimore  and  Ohio 
Railroad  Company  100  North  Charles 
Street.  Baltimore.  MD  21201. 
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FOR  FURTHER  MRNMATION  CONTACT: 

Joseph  H.  Dettman  (202)  275-7245. 
SUPPtfMENTARV  INFORMATION: 
Additional  ioformation  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  dedsion,  write  to  T3. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-43S7 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided  December  19, 1986. 

By  the  Commission.  Chairman  Cradisoa 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Antire,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  86-29330  Filed  1Z-30-M;  8:45  am) 

BHJJNB  cone  7«3S^V« 

[Ex  Parte  Na  393;  Sui>-No.  1] 

Standards  for  Railroad  Revenue 
Adequacy;  Dedaion 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision. 

StiMMARY:  By  this  decision  served 
December  31, 1988.  the  standards 
adopted  in  Ex  Parte  No.  395,  Standards 
for  Railroad  Revenue  Adequacy,  384 
I.C.C.  803  (1991).  for  determining 
railroad  revenue  adequacy  are  revised 
in  the  following  manner  (1)  Subtract 
accumulated  deferred  tax  reserves  from 
the  net  investment  base  when 
calculating  return  on  investment;  (2) 
calculate  return  on  investment  using 
ratable  depreciation  accounting  data, 
rather  than  retirement-replacenent- 
betterment  data;  (3)  calculate  return  on 
investment  on  a  system  basis  by 
combining  all  class  1  railroads  luider 
common  control  if  they  form  a  unified, 
jointly-managed  system;  and  (4)  inchide 
in  the  return  on  investment  calculation 
the  results  of  majority-owned  Class  I 
subsidiaries  that  are  integral  to  rail 
operations,  taxes  related  only  to  rail 
operations  and  interest  income 
associated  with  working  capital 
investment.  The  guidelines  and 
procedures  necessary  to  accommodate 
the  revisions  described  in  (4)  will  be  set 
forth  in  a  separate  rulemaking 
proceeding. 

DATE:  This  decision  shall  be  effective  on 

December  31. 1986. 

FOR  FURTHER  DUFORMATION  CONTACT: 

Ward  L  Ginn,  Jr.,  (202)  275-7488. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
tl.e  Commission's  decision.  Topurchese 
a  copy  of  the  full  decision,  vrrite  to  T.S. 
InfoSystems.  Inc.,  Room  2229,  Interstate 


Commerce  Commission  Building, 
Washington.  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

This  action  will  not  significantly  affect 
either  the  quaHty  of  the  human 
environment  or  enei^gy  conservation. 
Nor  will  it  have  a  significsnt  economic 
impact  of  a  substantial  number  of  small 
entities. 

Authority:  49  U.S.C.  10704(a). 

Decided:  December  16. 1988. 

By  the  Commission,  Chairman  Gradisoo. 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley.  Vice 
Chainnan  Simmons  concurred  with  a 
separate  expression.  Commissioner  Andre 
dissented  in  part  with  a  separate  expression. 
Commissioner  Lamboley.  dissented  in  part, 
adheres  to  his  vote  at  the  open  conference  on 
October  7. 19e&  Commissioner  Lamboley  will 
submit  a  separate  expresMon  at  a  later  dale. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  86-29331  Filed  12-30-86: 8:45  am] 

nUJNG  COOC  703S-t1-« 


DEPARTMENT  OF  JtiSTtCE 

Bureau  of  Justice  Assistance 

State  Reimbursement  Program  for 
Incarcerated  Mariel-Cul>ans 

agency:  Bureau  of  Justice  Assistance, 
Justice. 

ACTION:  Notice  of  issuance  of 
solicitation  for  applications  to  reimburse 
states  for  the  expenses  inctured  by  the 
incarceration  of  Mariel-Cubans. 

SUNMARY:  The  Bureau  of  Justice 
Assistance  (BjA)  is  administering  a 
program  to  reimburse  states  for 
expenses  incurred  by  the  incarceration 
of  certain  Mariel-Cubans  in  state 
facihties. 

ADDRESS:  Bureau  of  Justice  Assistance, 
633  Indiana  Avenue,  NW..  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT 

Louise  S.  Lucas,  (202)  272-4605.  (Hiis  is 
not  a  toll  free  number.) 

SUPPtEMENTARY  INFORMATION:  Tlie 
Bureau  of  Justice  Assistance  (BJA)  is 
publishing  a  notice  of  issuance  of 
solicitation  to  implement  a  State 
Reimbursement  Program  for 
Incarcerated  Mariel-Cubans.  The 
Department  of  Justice  Appropriation  Act 
for  1987  (Pub  L  99-500)  allocates  up  to 
$5  million  for  the  purpose  of  making 
grants  to  states  for  their  expenses  for 


the  incarceration  of  Mariel-Cubans  in 
state  facihties. 

I.  General  Provisions 

Statutory  Authority 

The  statutory  authority  is  the 
Department  of  Justice  Appropriation  Act 
for  1987  (Pub.  L  9»-5flOJ. 

Submission  Date 

The  submission  date  for  state 
applications  is  no  Later  than  February  1, 
1987. 

Eligible  Applicants 

All  states  are  eligible  to  apply  fm'and 
receive  grants.  State,  means  any  state  of 
the  United  States  and  includes  the 
District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico. 

Participating  States 

It  is  expected  that  the  24  states  that 
participated  last  year  will  participate 
again  this  jrear.  specifically,  Arkansas. 
California.  Connecticut.  Florida, 
Georgia,  Iowa,  Idaho,  Illinois.  Kansas, 
Louisiana.  Minnesota,  Nebraska, 
Nevada.  New  Jersey,  New  York,  Ohio, 
Oregon,  Pennsylvania.  South  Carolina. 
Texas,  Utah.  Virginia.  Washington,  and 
Wisconsin.  There  may  be  the  possibility 
of  a  few  additional  states  participating 
also, 

II.  Allocations  and  Uses  of  Funds 

Fund  A  vai lability 

The  Act  provides  a  total  of  $5  million 
for  the  purpose  of  making  grants  to 
states.  The  total  amount  of  funds 
awarded  will  be  on  the  basis  that  the 
certified  number  of  incarcerated  persons 
in  a  state  bears  to  the  total  certified 
number  of  such  incarcerated  persons. 
The  amount  of  reimbursement  per 
prisoner,  per  annum,  will  not  exceed 
$12,000. 

Fund  Use 

The  intent  of  the  public  law  is  to 
reimburse  the  states  for  their  expenses 
by  reason  of  Mariel-Cubans  having  to  be 
incarcerated  in  state  facilities.  A  budget 
or  expenditure  plan  is  not  required  as 
the  award  will  be  solely  for 
reinbursement.  No  match  funds  are 
required. 

III.  Application  Content 

(a)  All  state  applicants  must  submit 
Standard  Form  424  (Application  for 
Federal  Assistance),  and  a  certified 
listing  of  incarcerated  Mariel-Cuban 
prisoners.  We  request  that  inmates 
previously  verified  be  separated  from 
newly  submitted  inmates.  For  those 
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previously  verified,  there  is  no  need  to 
resubmit  Items  13  and  14  below.  The 
certiHed  listing  will  include  information 
in  the  following  sequence: 

(1)  Name  (last  name  first). 

(2)  AKA  (also  known  as). 

(3)  Alien  Identification  Number  (e.g.. 
A24456789). 

(4)  Inmate  Number. 

(5)  Date  of  birth. 

(6)  Incarceration  date. 

(7)  Probable  earliest  release  date. 

(8)  Conviction  Offense  (Criminal 
Offense  Code  No.  not  acceptable). 

(9)  Conviction  date. 

(10)  Last  known  address. 

(11)  State  facility  housing  the  prisoner. 

(12)  State  facility  address. 

(13)  1-247  Form — Immigration 
Detainer  Notice  (If  INS  has  Tiled  a 
Detainer  on  this  prisoner,  submit  a 
copy). 

(14)  Fingerprint  card. 
Submission  of  Mariel-Cuban  data  in 

an  alternative  format  must  be  approved 
by  the  B]A  prior  to  submission  of  an 
application.  Please  contact  Louise  S. 
Lucas,  BJA.  202/272-4605. 

Note. — We  have  limited  electronic  data 
transfer  capabilities.  If  interested,  please 
contact  Tom  Lintner  at  202/272-6838. 

(b)  The  certified  listing  MUST  be 
signed  by  the  Governor  or  his 
authorized  representatives. 

(c)  The  period  of  incarceration  for 
reimbursement  purposes  is  October  1, 
1986  to  September  30, 1987.  The 
computation  of  funds  will  be  based  on 
an  aggregate  total  of  certified  prisoners 
incarcerated  for  a  twelve  month  period 
(e.g.,  if  two  prisoners  are  incarcerated 
for  six  months  during  the  period,  the 
state  will  be  reimbursed  the  full  amount 
for  one  year). 

(d)  The  Act  is  specific  in  that  the 
prisoner  must  have  been  paroled  into 
the  United  States  by  the  Attorney 
General  during  the  1980  influx  of  Mariel- 
Cubans.  This  means  those  Cubans  who 
Entered  Without  Inspection  (EWI), 
earlier  arrivals  (pre-boatlift),  and/or 
later  arrivals  (post-boatlift),  cannot  be 
included  and,  thus,  no  expenses  will  be 
reimbursed, 

(e)  State  law  will  prevail  when  a 
determination  is  required  as  to  what 
constitutes  a  state  facility  and/or  a  state 
prisoner. 

IV.  Review  of  State  Applications 

State  applications  must  be  submitted 
in  the  form  and  at  the  time  prescribed. 

(a)  The  application  and  certified 
listing  will  be  reviewed  by  B)A  and  a 
cross-check  verification  of  prisoners  will 
be  made  by  the  Immigration  and 
Naturalization  Service  of  the  U.S. 
Department  of  fustice.  This  review  will 
be  accomplished  no  later  than  April  1, 


1987  and  grants  will  be  immediately 
made  to  states. 

(b)  Compliance  with  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs."  This  program  is 
covered  by  Executive  Order  12372  and 
Department  of  Justice  implementing 
regulations  28  CFR  Part  30.  States  must 
submit  grant  applications  to  the  state's 
Single  Point  of  Contact,  if  there  is  a 
Single  Point  of  Contact,  and  if  this 
program  has  been  selected  for  coverage 
by  the  state  process,  at  the  same  time 
applications  are  submitted  to  the 
Federal  agency.  State  processes  have  60 
days  starting  from  the  application 
deadline  to  comment  on  applications. 
Applicants  should  contact  their  state 
"Single  Point  of  Contact"  as  soon  as 
possible  to  alert  them  to  the  prospective 
application  and  receive  instructions 
regarding  the  process. 

(c)  The  B]A  will  notify  the  applicant  in 
writing  of  the  specific  reasons  for  the 
disapproval  of  the  application 
amendment,  in  whole  or  in  part. 

V.  Civil  Rights  Assurances 

The  applicant  State  must  specifically 
assure  that  it  will  comply,  and  that 
subgrantees  and  contractors  will 
comply,  with  all  applicable  Federal  non- 
discrimination laws  and  regulations, 
including  the  following: 

(a)  Title  VI  of  the  Civil  Rights  Act  of 
1964. 

(b)  Section  809(C)  of  Justice 
Assistance  Act  of  1984, 

(c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended, 

(d)  Title  IX  of  the  Education 
Amendments  of  1972, 

(e)  The  Age  Discrimination  Act  of 
1975.  and. 

(f)  The  Department  of  Justice  Non- 
Discrimination  Regulations.  28  CFR  Part 
42,  Subparts.  C.  D,  E.  and  G. 

Any  applications  for  $500,000  or  more 
shall  be  accompanied  by  a  copy  of  the 
current  Equal  Employment  Opportunity 
Program  of  the  corrections  department 
in  accordance  with  the  provisions  of  28 
CFR  42.301  et  seq.  State  applicants  that 
previously  applied  for  and  received 
funding  under  this  initiative,  and  had  an 
Office  of  Justice  Programs'  approval  of 
their  Equal  Employment  Opportunity 
Program,  need  only  submit  a  statistical 
update  of  the  previously  approved 
program. 

Beojamin  H.  Renshaw, 
Acting  Director.  Bureau  of  Justice  Assistance. 
(FR  Doc.  86-29305  Filed  12-30-86;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

"The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.,  Room  N- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
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Room  3208.  Washington.  DC  20503 
(telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Bureau  of  Labor  Statistics 

Occupational  Wage  Survey  Program 
1200-0007  BLS  2751A.  BLS  2752A,  BLS 

2752B.  BLS  2753F.  BLS  2753G.  552 
Annually;  other 

State  or  local  governments;  business  or 

other  for-pront;  Federal  agencies  or 

employees:  non-profit  institutions: 

small  businesses  or  organizations 

27,900  responses:  72,683  hours;  6  forms 

Occupational  wage  survey  data  serve 
a  variety  of  uses,  including  wage 
administration,  negotiations,  mediation, 
plant  location  decisions,  and  general 
economic  analysis.  The  data  are  also 
used  in  the  administration  of  the  Federal 
Pay  Comparability  Act  of  1970  and 
related  Congressionally-mandated 
research:  the  Service  Contract  Act  of 
1965;  and  the  Social  Security  Act. 
Amendment  is  required  because 
Congress  has  appropriated  additional 
funding  for  research  and  testing  leading 
to  a  future  broad-based  survey  of  white- 
collar  workers  rather  than  funding  a  full- 
scale  salary  survey  in  State  and  local 
governments  in  1987. 

Revision 

Pension  Welfare  Benefits 
Administration 

Prohibited  Transaction  Class  Exemption 

79-1  and  Recapture  Exemption 
1210-0059 

On  occasion;  quarterly;  annually 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
199,063  responses;  63,038  hours 

This  class  exemption  exempts  from 
the  prohibited  transaction  restrictions  of 
ERISA  the  effecting  or  executing  of 
securities  transactions  on  behalf  of  an 
employee  benefit  plan  by  a  person  who 
is  a  fiduciary  with  respect  to  the  plan 
and  who  is  acting  in  such  transactions 
as  agent  for  the  plan. 

Extension 

Employment  Standards  Administration 

Service  Contract  Act — Recordkeeping 
and  Reporting  Requirements — 29  CFR 
Part  4 

1215-0150;  SCA-4 

On  occasion 

Businesses  or  other  for  profit;  small 
businesses  or  organizations 

13,900  responses;  10,658  hrs.;  0  forms 


Recordkeeping  and  incidental 
reporting  requirements  in  Service 
Contract  Act  regulations  applicable  to 
employers  performing  on  service 
contracts  with  the  Federal  government 

Extensioo 

Employment  and  Training 
A  dministration 

Quarterly  Narrative  Reports  for  Test 

Development  Program 
120S-Q220;  ETA  RC  66 
Quarterly 

State  or  local  governments 
20  respondents;  128  hours;  no  forms 

The  Employment  Service 
Reimbursable  Grant,  pursuant  to  section 
7(c)  of  the  Wagner-Peyer  Act,  as 
amended,  is  one  overall-grant  to  the 
states  to  fund  special  responsibilities  of 
the  Secretary  of  Labor  not  specifically 
authorized  under  sections  7  (a)  »  (b)  of 
the  Act,  such  as  Test  Development. 

Signed  at  Washington.  DC,  thi«  23rd  day  of 
December.  1986. 

Paul  E.  Larson, 

Departmental  Clearance  Officer. 

(FR  Doc.  88-29337  Filed  12-30-86;  8:4Sam| 

MUMO  CODE  4$10-M-M 


Mine  Safety  and  Health  Administration 

[Docicet  No.  M-86-21 1-C] 

Barnes  &  Tudcer  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Barnes  ft  Tucker  Company.  P.O.  Box 
176.  Marion  Center.  Pennsylvania  15759- 
0176  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Tanoma  Mine  (I.D. 
No.  36-06967)  located  in  Indiana  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  coupling  spring-loaded 
lock  that  is  mounted  directly  on  the 
receptacle  in  lieu  of  a  padlock. 

3.  Petitioner  states  that  the  coupling 
spring-loaded  lock  will  be  easier  to 
maintain  because  it  would  eliminate 
undue  hazards,  due  to  lost  or  misplaced 
padlock  keys.  All  employees  will  be 
instructed  on  the  use  of  this  device. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 


degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Commeals 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Ariington,  Virginia  22203.  All 
comments  must  be  postmarked  ot 
received  in  that  office  on  or  before 
January  3a  1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  la  19Se. 
Pattida  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health 

(FR  Doc.  86-29341  Filed  12-30-86;  8:45  am) 
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(Docket  No.  M-e6-187-C] 

Bamhart  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Bamhart  Coal  Company,  R.D.  #1,  Box 
104,  Williamstown,  Pennsylvania  17098 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  R  &  B  Slope 
(I.D.  No.  36-05593)  located  in  Schuylkill 
County.  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would-be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  caused  a 
tumbling  effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
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determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rupe  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mne  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  30, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  19. 1986. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
|FR  Doc.  86-29342  Filed  12-30-86:  8:45  am) 

MiJNGCOOC  4$10-43-« 

(Docket  No.  M-86-204-C1 

Blue  CMamond  Coal  Co,;  Petition  for 
Modification  of  Appflcation  of 
Mandatory  Safety  Standard 

Blue  Diamond  Coal  Company,  P.O. 
Box  278.  Steams,  Kentucky  42647  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.326  (aircourses  and  belt 
haulage  entries)  to  its  Justus  Mine  (I.D. 
No.  15-02363)  located  in  McCreary 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  entries  used  as  intake 
and  return  aircourses  be  separated  from 
belt  haulage  entries,  and  that  belt 
haulage  entries  not  be  used  to  ventilate 
active  working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  air  that  has  passed  over 
vonveyor  belt  haulage  entries  to 
ventilate  the  active  working  places. 

3.  In  support  of  this  request,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system.  A  low-level  carbon 
monoxide  (CO)  detection  system  will  be 
installed  in  all  belt  entries  used  as 
intake  aircourses  and  at  each  belt  drive 
and  tailpiece  located  in  intake  air 
courses.  The  monitoring  devices  will  be 
capable  of  giving  warning  of  a  fire  for  a 
minimum  of  four  hours  should  the  power 
fail:  a  visual  alert  signal  will  be 


activated  when  the  CO  level  is  10  parts 
per  million  (ppm)  above  ambient  air  and 
an  audible  signal  will  sound  at  15  ppm 
above  ambient  air.  All  persons  will  be 
withdrawn  to  a  safe  area  at  10  ppm  and 
evacuated  at  15  ppm.  The  fire  alarm 
signal  will  be  activated  at  an  attended 
surface  location  where  there  is  two-way 
communication.  The  CO  system  will  be 
capable  of  identifying  any  activated 
sensor  and  monitoring  electrical 
continuity  to  detect  any  malfunctions. 

4.  The  CO  system  will  be  visually 
examined  at  least  once  each  coal 
producing  shift  and  tested  for  functional 
operation  weekly  to  insure  the 
monitoring  system  is  functioning 
properly.  The  monitoring  system  will  be 
calibrated  with  known  concentrations  of 
CO  and  air  mixtures  at  least  monthly. 

5.  If  the  CO  monitoring  system  is 
deenergized  for  routine  maintenance  or 
for  failure  of  a  sensor  unit,  the  belt 
conveyor  will  continue  to  operate  and 
qualified  persons  will  patrol  and 
monitor  the  belt  conveyor  using  hand- 
held CO  detecting  devices. 

6.  The  permanent  stoppings  separating 
the  conveyor  belt  entries  from  the  intake 
escapeway  will  be  specifically  approved 
in  the  Ventilation  System  and  Methane 
and  Dust  Control  Plan  for  the  mine. 

7.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  30, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

December  19, 1986. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
|FR  Doc.  86-29343  Filed  12-30-66:  8:45am) 

BILLING  CODE  4S1(M»-« 

[Docket  No.  M-86-205-C] 

Blue  Diamond  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Blue  Diamond  Coal  Company,  P.O. 
Box  278,  Steams,  Kentucky  42647  has 
filed  a  petition  to  modify  the  application 


of  30  CFR  75.1105  (housing  of 
underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps)  to  its  Justus  Mine 
(I.D.  No.  15-02363)  located  in  McCreary 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concems  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  to  the  return. 

2.  In  a  separate  petition  (M-86-204-C). 
petitioner  proposes  to  use  the  belt 
haulage  air  to  ventilate  active  working 
places,  anu  to  install  an  early  waming 
fire  detection  system  using  a  low-level 
carbon  monoxide  system. 

3.  As  an  alternate  method,  petitioner 
proposes  that  underground  substations, 
power  centers,  stationary  battery 
charging  stations,  pumps,  and  rectifiers 
be  ventilated  with  intake  air.  They  will 
be  housed  in  a  fireproof  structure 
equipped  with  fireproof  doors  and  an 
automatic  fire  suppression  system. 
When  the  temperature  in  the  fireproof 
structure  reaches  165'  farenheit  or  when 
the  carbon  monoxide  (CO) 
concentration  reaches  15  parts  per 
million  (ppm)  above  the  established 
ambient  level  for  that  area,  the  fireproof 
doors  will  close,  incoming  power  to  that 
structure  will  be  deenergized,  and  a 
signal  will  be  activiated. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  30, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  19, 1986. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
[PR  Doc.  86-29344  Filed  12-30-66:  8:45  am) 
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lOocket  No.  M-86-206-C1 

Bkie  Diamond  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Blue  Diamond  Coal  Company,  P.O. 
Box  278,  Steams,  Kentucky  42647  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1103-4(8)  (automatic  fire 
sensor  and  waming  device  systems; 
installation;  minium  requirements)  to  its 
Justus  Mine  (I.D.  No.  15-02363)  located 
in  McCreary  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concems  the 
requirement  that  automatic  fire  sensor 
and  waming  device  systems  provide 
identification  of  fire  within  each  belt 
flight. 

2.  In  a  separate  petition  (M-86-204-C), 
petitioner  proposes  to  use  the  belt 
haulage  air  to  ventilate  active  working 
places. 

3.  As  a  alternate  method,  petitioner 
proposes  to  install  a  carbon  monoxide 
detection  system  which  will  provide 
identification  of  a  fire  within  a  distance 
of  2.000  feet  or  less. 

4.  In  support  of  this  request,  petitioner 
states  that  the  sensors  will  be  of  a  type 
which  will  give  early  waming 
automatically  when  a  fire  occurs  in  the 
belt  entry,  and  provide  both  audible  and 
visual  signs  that  will  permit  rapid 
location  the  fire.  The  automatic  fire 
detection  system  will  be  calibrated  to 
activate  the  waming  signals  should  the 
carbon  monoxide  concentration  reach  10 
parts  per  million  (ppm)  above  ambient 
The  alarm  will  be  activated  at  an 
attended  surface  location  where  there  is 
two-way  communication.  The  system 
will  be  capable  of  identifying  any 
activated  sensor.  All  persons  will  be 
withdrawn  to  a  safe  area. 

5.  If  the  automatic  fire  detection 
system  is  affected  by  a  power 
interruption  or  other  malfunction,  the 
belt  conveyors  will  continue  to  operate 
only  if  a  qualified  person  continues  to 
monitor  for  carbon  monoxide  at  each 
section  loading  point  in  by  the 
malfunctioning  sensor. 

6.  Each  carbon  monoxide  sensor  will 
be  visually  examined  at  least  once  each 
day  during  production  periods  to  ensure 
proper  functioning.  At  least  every  month 
the  monitors  will  be  checked  for 
operating  accuracy  with  a  known 
concentration  of  carbon  monoxide  gas 
and  will  be  calibrated  as  necessary. 

7.  Permanent  stoppings  will  be  used  to 
separate  the  conveyor  belt  fit>m  the 
intake  escapeway. 


8.  Petitioner  states  that  the  proposed 
altemate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  (Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  30, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  19. 1986. 
Patricia  W.  Siivey. 

Associate  Assistant  Secretary  for  Mine 
Safely  and  Health. 

(PR  Doc  86-29345  Filed  12-30-86:  8:45  am] 

nUJNG  CODE  4$1l>-0-ll 


[Docket  No.  M-66-20S-CI 

ainchfield  Coal  Co.;  Petition  for 
Modification  of  ApfiHcation  of 
Mandatory  Safety  Standard 

Clinchfield  Coal  Company,  P.O.  Box 
4000,  Lebanon,  Virginia  24266  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Hurricane  Creek  Mine  (I.D.  No.  44- 
01773)  located  in  Russel  County, 
Virginia.  The  petition  is  filed  tmder 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concems  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  was  opened  into  the 
Jawbone  coalbed  by  six  drifts  in  1974, 
and  the  coal  height  has  varied  from  74  to 
120  inches.  The  mine  is  now  retreating 
and  portions  of  the  mineable  coal 
remaining  are  as  low  as  48  inches. 
Jeffrey  405M  Ram-type  shuttle  cars  are 
used  in  this  mine  and  can  be  operated 
safely  in  mining  heights  of  60  inches  or 
more,  which  height  includes  the 
canopies. 

3.  Petitioner  states  that  the  use  of  a 
canopy  on  the  mine's  equipment  would 
result  in  a  diminution  of  safety  for  the 
miners  affected  because  it  would  cause 
roof  support  to  be  dislodged,  decrease 
the  operator's  visibility  and  create 
discomfort  to  the  operator. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard 
in  mining  heights  less  than  60  inches. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
fumish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203,  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  30, 1987.  Copies  of  the  petition 
are  available  for  in^>ection  at  that 
address. 

Dated  December  19. 1986. 
Patrida  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

(PR  Doc.  86-29346  Filed  12-30-86:  8:45  am) 
BILUNG  COSZ  UtO-U-M 


[Docket  Na  M-«6-213-C] 

CHnctifleM  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Clinchfield  Coal  Company.  P.O.  Box 
4000,  Lebanon,  Virginia  24266  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  conopies)  to  its 
Moss  No.  3A-2  Portal  (I.D.  No.44-01642) 
located  in  Dickenson  County,  Virginia. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concems  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  located  in  the  Jawbone 
coalbed  with  consistent  undulations  in 
the  height  of  the  coal  seam,  which 
ranges  from  24  to  96  inches  in  thickness. 
S  &  S  battery  powered  scoops,  model 
numbers  482  and  488,  are  used  in  this 
mine  and  can  be  operated  safely  in 
mining  heights  of  54  inches  or  more. 

3.  Petitioner  states  that  the  use  of  a 
canopy  on  the  mine's  equipment  would 
result  in  a  diminution  of  safety  for  the 
miners  affected  because  it  would  cause 
roof  support  to  be  dislodged,  decrease 
the  operator's  visibility  and  create 
discomfort  to  the  operator. 

4.  For  these  reasons,  petitioner  a 
requests  a  modification  of  the  standard 
in  mining  heights  less  than  54  inches. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
fumish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
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Boulevard,  Arlington.  Virginia  22203,  All 
comments  must  be  postmarked  or 
received  in  that  ofTice  on  or  before 
lanuary  30. 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  19, 198& 

Patricia  W.  SUvey, 

Associate  Assistanl  Secretary  for  Mine 

Safety  and  Health. 

(FR  Doc.  86-29347  Filed  12-30-86;  8:45  am] 

MLUNG  COOC  4S10-43-II 


I  Docket  No.  l»-«6-203-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company.  Consol 
Plaza.  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Ireland  Mine  (I.D.  No.  46-01438) 
located  in  Marshall  County,  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  air  courses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  the  southeast 
portion  of  the  mine  has  been  idle  since 
November  of  1979  and  as  a  result,  the  air 
courses  have  deteriorated.  All  recovery 
of  materials  between  8-north  and 
Richmond  Shaft  has  been  completed 
and  minimal  recovery  work  remains  in 
the  limited  area  of  the  southeast  portion. 

3.  As  an  alternate  method  petitioner 
proposes  to  establish  monitoring  and 
bleeder  evaluation  stations  at  specified 
locations  to  take  air  and  gas 
measurements.  All  monitoring  stations 
and  the  approaches  to  the  stations  will 
be  maintained  in  safe  condition.  Tests 
for  methane  and  air  quantity  will  be 
determined  weekly  by  a  certified 
person.  A  record  of  these  examinations 
will  be  recorded  and  kept  on  surface. 

4.  During  the  recovery  operation,  a 
■'Danger  Board"  will  be  maintained  at 
the  end  of  the  trolley  wire  and  weekly 
examinations  made  between  the  danger 
board  and  the  4-north  seal  area.  The 
bleeder  stations  will  be  checked  once 
each  week  until  passed  by  the  recovery 
operation. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 


degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  30, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  19, 1986. 

Patrida  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

|FR  Doc.  86-29348  Filed  12-30-86;  8:45  am] 

BMiJNOCOOC  4610-43-M 

(Docket  No.  M-86-219-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company.  Consol 
Plaza.  Pittsburg.  Pennsylvania  15241  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1105  (housing  of 
underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps)  to  its  Franklin  No. 
125  Mine  (I.D.  No.  33-00963)  located  in 
Harrison  County,  Ohio.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  Summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  Petitioner  states  that  due  to  the 
ventilation  scheme  employed  at  the 
Franklin  Mine,  there  are  areas  of  the 
mine  that  are  not  immediately  adjacent 
to  return  aircourses  which  makes 
compliance  with  the  standard  difficult. 

3.  Electrical  distribution  equipment  in 
this  situation  have  primary  voltages  of 
7,200  VAC,  with  distribution  voltages  of 
480  VAC.  The  locations  of  electrical 
distribution  equipment  and  pumps  are 
necessary  for  safe  and  efficient 
electrical  distribution  and  for  safe  and 
efficient  mining. 

4.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  The  structures  housing 
transformers,  compressors,  permanent 
pumps,  battery-chargers,  etc.,  will  be 
fireproofed  using  concrete  block 


stoppings  on  the  ends,  fireproof  mine 
sealant  protecting  the  roof,  ribs,  and 
floor.  Stoppings  will  be  provided  with 
metal  mandoors  that  are  self-closing.  If 
the  mandoors  are  required  to  remain 
open  to  ventilate  the  structure,  the 
mandoors  will  be  arranged  to 
automatically  close  upon  occurrence  of 
a  fire; 

b.  An  automatic  fire  suppression 
device,  composed  of  either  a  water 
deluge  system  (in  the  case  of  pumps)  or 
dry  chemical  system  (in  the  case  of 
electrical  distribution  equipment)  will  be 
installed: 

c.  No  combustible  materials  will  be 
stored  or  allowed  to  accumulate  in  the 
structure; 

d.  An  alarm  system  which  will 
provide  both  audible  and  visual  alarms 
will  be  installed  in  a  location  adjacent 
to  mine  haulage  or  a  location  readily 
observed  by  persons  working  nearby; 
and 

e.  Fire-fighting  equipment  will  be 
provided  outside  of  the  fire-proof 
strucures,  on  the  intake  side. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  30. 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  19. 1966. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc.  86-29349  Filed  12-30-86;  8:45  am] 

MLUtMCOOC  4610-43-M 


[Docket  No.  lft-«ft-189-C] 

Southern  Oitto  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Southern  Ohio  Coal  Company.  P.O. 
Box  552,  Fairmont.  West  Virginia  26554 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electic  face  equipment: 
maintenance)  to  its  Martinka  No.  1  Mine 
(I.D.  No.  46-03805)  located  in  Marion 
County.  West  Virginia.  The  petition  is 
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filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  foHows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mo«nted  battery  receptacles 
on  permissible,  mobile  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  ase  a  spring-loaded  locking 
device  in  lieu  of  padlocks.  The 
springloaded  device  will  be  designed, 
installed  and  used  to  prevent  the 
threaded  rings  that  secure  the  tnltery 
plugs  to  the  battery  receptacles  from 
HnintentionaHy  loosening  and  will  be 
attached  to  prevent  accidental  loss.  In 
addition,  the  fabricated  metal  brackets 
will  be  securely  attached  to  the  battery 
receptacles  to  prevent  accidental  loss  of 
the  brackets. 

3.  Petitioner  states  that  the  spring- 
loaded  metal  locking  devices  will  be 
easier  to  maintain  than  padlocks 
because  there  are  no  kejrs  to  be  lost  and 
dirt  cannot  get  into  the  workings  as  with 
a  padlock. 

4.  Operators  of  permissible,  mobile, 
battery-powered  machmes  affected  by 
this  modification  will  be  trained  in  the 
proper  use  of  the  locking  device,  the 
hazards  of  breaking  battery-pltig 
connections  under  load,  and  the  hazards 
of  breaking  battery-plug  connections  in 
areas  of  the  mine  where  electric 
equipment  is  required  to  be  permissible. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standartL 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  30, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  19,  198a 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

(FR  Doc.  86-29350  Filed  12-30-88;  8:45  am] 

BttXINQCOOE  4S10-43-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Forms  Submitted  to  the  Offica 
of  Management  arul  Budget  for 
Clearance 

The  following  packages  are  being 


submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  deaf ance  in 
coaiplianoe  with  the  Paperwork 
Reduction  Act  (44  U.SX),  Chapter  35). 

Sabject  Credit  CoBsmittee  Records- 
Act  IX,  section.  3  and  4  of  the  FCU 
bylaws  (OMB)  No.  3133-0068). 

Respondents:  Federal  Credit  Unions. 

Abstract-  All  federal  credit  unions 
must  maintain  records  of  the  action 
taken  regarding  approval/disapproval  of 
loans. 

Subject:  Federal  Credit  Union  Bylaws 
and  Certificate  Article  XIX.  section  5  of 
FCU  Bylaws  (OMB  No.  3133-0081). 

Respondents:  Federal  Credit  Unions. 

Abstract:  Each  federal  credit  union  is 
acquired  to  maintain  a  copy  of  its 
organization  certificate,  bylaws, 
amendments  and  special  authorizations. 

Subject:  12  CFR  724.1  Trustees  and 
custodians  of  Pension  Plan  (OMB  No. 
3133-0035). 

Respondeats:  Federal  Credit  Unions. 

Abstract  A  federal  credit  union  acting 
as  trustee  or  custodian  of  a  Keogh  plan 
or  individual  retirement  account  most 
maintain  individual  records  for  each 
participant  showing  all  transactions  in 
detail. 

Subject:  Special  Meetings  of  Federal 
Credit  Union  Board  (OMB  No.  3133- 
0080). 

Respondents:  Federal  Credit  Unions. 

Abstract:  Federal  credit  union  bylaws 
require  that  the  credit  union  president 
call  a  special  meeting  of  the  board  of 
directors  upon  receipt  of  a  written 
request  signed  by  a  majority  of  the 
directors. 

OMB  Desk  Officer:  Robert  Neal. 

Copies  of  the  above  information 
collection  clearance  packages  may  be 
obtained  by  calling  the  National  Credit 
Union  Administration,  Administrative 
Office  on  (202)  357-1055. 

Written  comments  and 
recommendations  for  the  listed 
information  collection  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  following  address: 
OMB  Reports  Management  Branch.  New 
Executive  Office  Building.  Room  3208. 
Washington.  DC  20503. 

Dated:  December  19. 19e& 

Rosemary  Brady. 

Secretary  of  the  NCUA  Board. 

(FR  Doc.  86-29297  Filed  12-30-86;  8:45  amj 

BILUNQ  COOC  753S-01-M 


NUCLEAR  REfiULATORY 
COMMISSION 

[Docket  No.  50-3201 

General  PubHc  Utilttiaa;  Availability  of 
Draft  Supplement  to  the  Prograawnatte 
Environmental  Impact  Statement 
Related  to  Decontaialnation  and 
Disposal  of  Wastes  From  Marcfe  2Sk 
1979  Accident— Three  Mile  Island 
Nuclear  Station  Unit  2 

Pursuant  to  the  National 
Environmental  Policy  Act  «f  1969  and 
the  United  States  Nuclear  Re^i^Hory 
CommissioQ's  regulations  is  10  CFS  Part 
51,  notice  is  hereby  given  that  a  Draft 
Supplemeat  to  the  Programmatic 
EnvuxHHnental  Impact  Statement 
(NUREG-0638,  Supplement  2)  related  to 
decontaminated  disposal  of  radioactive 
wastes  resulting  from  March  28, 1979, 
accident.  Three  Mile  Island,  is  availebie 
for  inspection  by  the  public  in  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW.,  Washington,  DC. 
and  in  the  NRC  TMl  Office,  100  Brown 
Sti-eet.  Middletown.  PA  17057.  This  draft 
supplement,  prepared  by  the 
Conunission's  Office  of  Nuclear  Reactor 
Regulation,  addresses  the  environmental 
impacts  associated  with  various 
proposals  for  the  disposal  of  slightly 
contaminated  water  presenUy  stored  on 
the  Three  Mile  Island  site.  Requests  for 
copies  of  the  Draft  Supplement  should 
be  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Technical  Information  and  Document 
Control. 

Pursuant  to  10  CFR  Part  51,  interested 
persons  may  submit  comments  on  the 
Draft  Supplement  to  the  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  the  Commission's  consideration. 
Federal,  State,  and  Local  agencies  are 
being  provided  with  copies  of  the  Draft 
Supplement  to  the  PEIS.  Comments  are 
due  by  February  28. 1987.  Comments  by 
Federal.  State  and  Local  officials,  or 
other  persons  received  by  the 
Commission  will  be  made  available  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room  in  Washington. 
DC.  and  the  NRC  TMI  Office.  100  Brown 
Street.  Middletown.  PA  17057.  Upon 
consideration  of  comments,  the 
Commission's  staff  will  prepare  a  final 
Supplement  to  the  PEIS,  the  availability 
of  which  will  be  pubtished  in  the  Federal 
Register. 

Comments  on  the  Draft  Supplement  to 
the  PEIS  should  be  addressed  to  Michael 
T.  Masnik,  Three  Mile  Island  Cleanup 
Project  Directorate,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 
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Dated  at  Bethesda.  Maryland,  this  24th  day 
of  December  1986. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Masnik. 

Acting  Director.  Thne  Mile  lsland-2  Cleanup 
Project  Directorate.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  86-29385  Filed  12-30-66;  8:45  am] 

MLLNM  CODE  79M-01-M 


(Dockets  Nos.  50-277  «nd  SO-27S] 

Philadelphia  Electric  Co^ 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC/the  Commission]  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  R  of 
10  CFR  Part  50  to  the  Philadelphia 
Electric  Company  (PECO/ the  Licensee], 
for  the  Peach  Bottom  Atomic  Power 
Station,  Units  2  and  3  located  in  York 
County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  licensee  would  be  exempted  from 
the  requirements  of  sections  II.G.2.a  and 
III.G.2.b  of  Appendix  R  to  10  CFR  Part  50 
to  the  extent  that  certain  specific  areas, 
cables  or  equipment  will  be  separated 
by  less  than  a  3  hour  rated  fire  barrier, 
automatic  fire  suppression  systems  will 
not  be  required  in  part  of  two  plant 
areas  and  certain  structural  steel 
members  forming  a  part  of  or  supporting 
fire  barriers  may  have  a  fire  resistance 
less  than  the  barrier. 

The  Need  for  the  Proposed  Action 

Because  of  low  combustible  loading  in 
the  locations  being  exempted  from 
separation,  barrier  protection  or 
automatic  Hre  suppression,  a  fire  in  one 
of  these  areas  would  be  of  low  intensity 
and  short  duration.  Furthermore,  safe 
shutdown  could  be  effected  if  a  fire 
occurred  in  one  of  these  areas  because 
of  the  passive  protection  a^orded  by 
such  separation  and  barriers  as  exist, 
and  because  of  the  provision  of 
detection  systems  to  alert  the  fire 
brigade.  The  Hre  brigade  could  then  take 
action  to  extinguish  the  fire.  For  all  of 
the  requested  exemptions,  the  licensee 
has  provided  analyses  which  show  that 
either  the  existing  protection  features, 
alternative  modifications  and  mitigating 
features  or  compensatory  measures 
provide  adequate  fire  protection  for  the 
maximum  potential  combustible  loading 
in  the  area.  Application  of  the  Appendix 
R  regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule  and  would  not  significantly  enhance 


the  level  of  fire  protection  in  the  plant. 
Compliance  with  the  regulation  would 
result  in  undue  hardship  or  other  costs 
that  are  significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted  and  additional  costs 
significantly  in  excess  of  those  incurred 
by  others  similarly  situated,  without  a 
corresponding  increase  in  the  level  of 
improvement  in  fire  protection  for  the 
facilities. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  would  not  impact 
the  ability  to  e^ect  safe  shutdown  of  the 
plant  in  the  event  of  a  fire  and  would 
provide  an  acceptable  level  of  safety, 
equivalent  to  that  attained  by 
compliance  with  Section  III.G  of 
Appendix  R  to  10  CFR  Part  50.  On  this 
basis,  the  Commission  concludes  there 
are  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(construction  permit  and  operating 
license]  for  the  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3. 

Agencies  and  Persons  Consulted 

The  NRC  sta^  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  September  17, 1984,  March  29, 
May  23,  June  6,  September  24, 1985  and 
March  7, 1986,  which  are  available  for 
public  inspection  at  the  Conmiission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington.  DC.  and  at  the 
Government  Publications  Section,  State 


Library  of  Pennsylvania.  Education 
Building,  Commonwealth  and  Walnut 
Streets,  Harrisburg,  Pennsylvania,  17126. 

Dated  at  Bethesda,  Maryland,  this  23rd  day 
of  December.  1986. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  Muller, 

Director.  BWR  Project  Directorate  No.  2, 
Division  of  BWR  Licensing. 
(FR  Doc  86-29388  Filed  12-30-86:  8:45  am] 

BIUJNQCOOC  TSSO-Ot-ll 


[Docket  No.  50-271] 

Vermont  Yankee  Nudear  Power  Corp.; 
Consideratton  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
28,  issued  to  Vermont  Yankee  Nuclear 
Power  Corporation  (the  licensee),  for 
operation  of  the  Vermont  Yankee 
Nuclear  Power  Station,  located  in 
Vernon,  Vermont. 

In  accordance  with  the  licensee's 
application  dated  April  25, 1986,  the 
proposed  amendment  would  revise  the 
Vermont  Yankee  Technical 
Specifications  to  authorize  the  licensee 
to  increase  the  storage  capacity  of  the 
spent  fuel  pool  from  the  present 
capacity  of  2000  fuel  assemblies  to  2870 
fuel  assemblies.  The  change  would  be 
accomplished  by  the  installation  of  high 
density  fuel  rack  modules  with  center  to 
center  clearances  between  cells  of  6.218 
inches  compared  to  the  current  design  of 
7.0  inches.  The  racks  would  utilize  a 
neutron  absorbing  material  between 
cells  to  assure  a  subchtical 
configuration. 

On  June  18, 1986.  the  Conmiission 
issued  a  Bi-Weekly  Notice  of 
Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations  (51 
FR  22226)  which  included  notice 
concerning  the  proposed  amendment  of 
the  Vermont  Yankee  license  (51  FR 
22246].  That  Notice  contained  the 
Commission's  proposed  determination 
that  the  requested  amendment  involved 
no  significant  hazards  considerations, 
o^ered  an  opportimity  for  comments  on 
the  Conmiission's  proposed 
determination  and  offered  an 
opportunity  for  the  applicant  to  request 
a  hearing  on  the  amendment  and  for 
persons  whose  interest  may  be  affected 
to  petition  for  leave  to  intervene. 
Comments  on  the  proposed 
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determinatiQii  were  received  from  the 
New  England  Coalition  on  Nuclear 
Pollution. 

Due  to  oversight,  the  June  18, 1966 
Notice  did  not  proviile  notice  that  this 
application  involves  a  proceeding  on  an 
applicatioB  for  a  license  amendment 
falling  within  the  scope  of  section  134  of 
the  Nuclear  Waste  Poiicy  Ad  of  1982. 
Such  notice  is  required  by  Commissioa 
regulalioos.  10  CFR  2.1107. 

The  rommissHMt  hereby  provides 
such  notice  that  this  is  a  proceeding  on 
an  application  for  a  license  Mnendment 
falling  within  the  scope  of  seclion  134  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA).  42  U.SXL  10154.  Under  section 
134  of  the  NWPA.  the  Coiuaissioa.  at 
the  request  of  any  party  to  the 
proceeding,  is  autlwrized  to  use  hybrid 
hearing  proced  ores  with  respect  to  "any 
matter  which  the  Commissioa 
determines  to  be  in  controversy  '""nr^ 
the  parties." 

The  hybrid  procedures  in  section  134 
provide  for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules  and  the 
designation,  following  argimient  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues  found 
to  meet  the  criteria  of  section  134  and 
set  for  hearing  after  oral  argument 

The  Commission's  rules  implementing 
section  134  of  the  NWPA  are  found  in  10 
CFR  Part  2,  Subpart  K.  "Hytmd  Hearing 
Procedures  for  Expansion  of  Spent  Fud 
Storage  Capacity  at  Civiliaa  Nuclear 
Power  Reactors"  (published  at  50  FR 
41662  (October  15, 1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a  written 
request  for  oral  argument  under  10  CFR 
2.1100.  To  be  timely,  the  request  must  be 
filed  within  ten  (10]  days  of  an  order 
granting  a  request  for  hearing  or  petition 
to  intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  Part  2. 
Subpart  G  continued  to  govern  the  filing 
of  requests  for  a  hearing  or  petitions  to 
intervene,  as  well  as  the  admission  of 
contentions.]  The  presiding  officer  shaU 
grant  a  timely  request  for  oral  argument. 
The  presiding  officer  may  grant  an 
untimely  request  for  oral  argument  only 
upon  a  showing  of  good  cause  by  the 
requesting  party  for  the  faihire  to  file  on 
time  and  after  providing  the  other 
parties  an  opportunity  to  respond  to  the 
untimely  request.  If  the  presidii«  officer 
grants  a  request  for  oral  argument,  any 
hearing  held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 


those  procedures  Hmit  Ae  time  available 
for  discovery  and  re<}ttire  that  an  oral 
argument  be  held  to  determme  whether 
any  contentions  must  be  resolved  in  aa 
adjudicatory  heariag.  If  no  party  to  the 
proceeding  timely  requests  oral 
argument,  and  if  all  untimely  requests 
for  oral  argument  are  denied,  then  the 
usual  procedures  in  10  CFR  Part  2, 
Subpart  G  apply. 

By  January  30, 19S7,  the  licensee,  if  it 
wishes  to  invoke  the  hybrid  hearing 
procedures,  may  file  a  request  for  such 
hearing  with  respect  to  issuance  of  the 
proposed  amendment  or  any  person 
whose  interest  may  be  affected  by  this 
proceediag  and  who  wishes  to  invoke 
the  hybrid  hearing  procedures  and  to 
participate  as  a  party  in  such 
proceeding,  must  file  a  vmtten  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  seeking  to  invoke 
hybrid  hearing  procedures  in 
accordance  with  this  notice  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  wiU  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  Requests  for  hearing  or  petitions 
for  leave  to  intervene  which  do  not  seek 
to  invoke  the  hybrid  hearing  procedures 
are  not  authorized  by  this  notice  and 
would  be  considered  nontimely. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  mtervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 


Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  m 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fiiteea  (15j  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceediag,  a  petitioaer 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  wflh 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  wfth  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the  -jj; 
amendment  request  involves  no 
significant  hazards  consideration,  die 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significiant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  faihire 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period. 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  an  opportunity  for  a  heariog 
after  issuance.  "The  Commission  expects 
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that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  that  seeks  to 
invoke  the  hybrid  hearing  procedures  in 
accordance  with  this  notice  must  be 
filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch,  or  may  be  delivered  to  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington.  DC  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  (800)  325-6000  (in 
Missouri  (800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Daniel  R.  Mullen  petitioner's  name  and 
telephone  number  date  petition  was 
mailed:  plant  name:  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel-Bethesda.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  John  A.  Ritcher. 
Esquire,  Ropes  and  Gray.  225  Franklin 
Street.  Boston,  Massachusetts  02110, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  25. 1986.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW..  Washington,  DC. 
and  at  the  Brooks  Memorial  Library.  224 
Main  Street.  Brattleboro,  Vermont  05301. 

Dated  at  Bethesda,  Maryland,  this  23rd  day 
of  December,  1986. 

For  the  Nuclear  Regulatory  Commission. 

Daniel  R.  MuUer. 

Director,  BWR  Project  Directorate  No.  Z 
Division  of  BWR  Licensing. 

|FR  Doc.  86-29384  Filed  12-30-66;  8:45  am] 

MLUNG  COOC  7tM-«1-«l 


[Docket  Nos.  50-280  and  50-281  ] 

Virginia  Electric  and  Power  Co.;  Surry 
Power  Station,  Units  No.  1  and  2; 
issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  Licenses  No.  DPR- 
32  and  No.  DPR-37  issued  to  Virginia 
Electric  and  Power  Company  (the 
licensee),  for  the  operation  of  Surry 
Power  Station.  Units  No.  1  and  2. 
located  in  Surry  County,  Virginia. 

Identification  of  Proposed  Action 

The  amendment  would  consist  of 
changes  to  the  operating  license 
authorizing  an  extension  in  the 
expiration  date  for  the  Unit  1  Facility 
Operating  License  DPR-32  from  June  25. 
2008.  to  May  25.  2012.  and  for  the  Unit  2 
Facility  Operating  License  DPR-37  from 
June  25.  2008.  to  January  29.  2013. 

The  amendment  to  the  licenses  is 
responsive  to  the  licensee's  application 
dated  August  22, 1986.  as  supplemented 
by  letters  dated  December  5.  and 
December  10. 1986.  The  NRC  staff  has 
prepared  an  Environmental  Assessment 
of  the  Proposed  Action.  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Change  in  Expiration  Dates  of  Facility 
Operating  License  Nos.  DPR-32  and 
DPR-37  Virginia  Electric  Power 
Company.  Surry  Power  Station.  Units 
No.  1  and  No.  2."  dated  December  24. 
1986. 

Summary  of  Environmental  Assessment 

The  NRC  staff  has  reviewed  the 
potential  environmental  impacts  of  the 
proposed  change  in  the  expiration  dates 
of  the  Operating  Licenses  for  Surry 
Power  Station.  Unit  Nos.  1  and  2.  This 
evaluation  considered  the  previous 
environmental  studies,  including  the 
"Final  Environmental  Statements 
Related  to  Operation  of  Surry  Power 
Station.  Units  1  and  2",  dated  May  1972 
and  )une  1972  and  more  recent  NRC 
policy. 

Radiological  Impacts 

Although  the  population  in  the  vicinity 
of  Surry.  Units  1  and  2  has  increased 
slightly,  the  site  requirements  of  10  CFR 
Part  100  are  still  met  with  regard  to 
Exclusion  Area  Boundary.  Low 
Population  Zone,  and  nearest  population 
center  distances,  and  such  changes  do 
not  significantly  increase  any 
environmental  impacts.  The  net 
annualized  environmental  impacts 
attributable  to  the  uranium  fuel  cycle. 


which  form  the  basis  for  Table  S3  of  10 
CFR  Part  51,  remain  essentially 
unchanged  from  those  addressed  in  the 
FES.  The  annual  environmental  impacts 
attributable  to  transportation  of  fuel  and 
waste  to  and  from  the  Surry  Power 
Station,  with  respect  to  normal 
conditions  of  transport  and  possible 
accidents  in  transport,  will  be  bound  by 
the  impact  estimates  discussed  in  the 
Surry  FES.  In  addition,  the  proposed 
additional  years  of  reactor  operation  do 
not  increase  the  annual  public  risk  from 
reactor  operation. 

With  regard  to  normal  plant 
operation,  the  licensee  complies  with 
NRC  guidance  and  requirements  for 
keeping  radiation  exposures  "as  low  as 
is  reasonably  achievable"  (ALARA)  for 
occupational  exposures  and  for 
radioactivity  in  effluents.  The  licensee 
would  continue  to  comply  with  these 
requirements  during  any  additional 
years  of  facility  operation  and  also 
apply  advanced  technology  where 
available  and  appropriate.  Accordingly, 
radiological  impacts  on  man.  both  onsite 
and  offsite,  are  not  significantly  more 
severe  than  previously  estimated  in  the 
FES  and  our  previous  cost-benefit 
conclusions  remain  valid. 

Non-Radiological  Impacts 

The  NRC  review  identified  no 
additional  degradation  of  the  habitat 
surrounding  Surry  Power  Station  with 
regard  to  indigenous  plant  and  animal 
species  for  the  additional  years  of 
facility  operation.  In  addition,  the 
National  Pollutant  Discharge 
Elimination  System  permit  provides 
additional  environmental  protection. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
change  to  the  expiration  dates  of  the 
Surry  Power  Station,  Units  1  and  2 
Facility  Operating  Licenses  relative  to 
the  requirements  set  forth  in  10  CFR  Part 
51.  Based  upon  the  environmental 
assessment,  the  staff  concluded  that 
there  are  no  significant  radiological  or 
nonradiological  impacts  associated  with 
the  proposed  action  and  that  the 
proposed  license  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  Therefore, 
the  Commission  has  determined, 
pursuant  to  10  CFR  51.31.  not  to  prepare 
an  environmental  impact  statement  for 
the  proposed  amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  request  for 
amendments  dated  August  22, 1986  as 
supplemented  by  letters  dated 
December  5,  and  December  10, 1986.  (2) 
the  Final  Environmental  Statements 
Related  to  the  Operation  of  Surry  Power 
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Station.  Units  1  and  2.  dated  May  1972 
and  June  1972.  and  (3)  the 
Environmental  Assessment  dated 
December  24. 1986.,  These  documents 
are  available  for  public  Inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
and  at  the  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Dated  at  Bethesda,  Maryland,  this  24fh  day 
of  December,  1966. 

For  the  Nuclear  Regulation  Commission. 
Lester  S.  Rulieiutein, 
Director.  PWR  Project  Directorate  No.  2. 
Division  of  PWR  Licensing- A.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  86-29383  Filed  12-30-86:  8:45  a.m.j 
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(Docket  No.  40-«S02] 


Westinghouse  Electric  Corp^  Draft 
Finding  of  No  Significant  Impact 
Regarding  the  Renewal  of  Source  and 
Byproduct  Material  License  SUA-1341 
for  Operation  of  Westingitouse 
Electric  Corporation's,  Irigaray  Mine, 
Johnson  County,  WY 

agency:  Nuclear  Regulatory 
Commission. 

ACnOH:  Notice  of  draft  finding  of  no 
significant  impact 

(1)  Proposed  Action 

The  proposed  administrative  action  is 
to  renew  Source  and  Byproduct  Material 
License  SUA-1341  authorizing 
Westinghouse  Electric  Corporation  to 
resume  operation  of  their  Irigaray  Mine 
located  in  Johnson  County.  Wyoming. 

(2)  Reasons  for  Draft  Finding  of  No 
Significant  Impact 

An  Environmental  Assessment  was 
prepared  by  the  staff  at  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  and 
issued  by  the  Commission's  Uranium 
Recovery  Field  Office.  Region  IV.  The 
Environmental  Assessment  performed 
by  the  Commission's  staff  evaluated 
potential  impacts  on-site  and  off-site 
due  to  radiological  releases  which  may 
occur  during  the  course  of  the  operation. 
Documents  used  in  preparing  the 
assessment  included  operational  data 
from  the  licensee's  prior  mining 
activities,  the  licensee's  renewal 
application  dated  September  28. 1983.  as 
revised  by  submittal  dated  October  13. 
1985,  and  the  Final  Environmental 
Statement  prepared  by  the  Commission 
staff  dated  September  1978.  Based  on 
this  assessment,  the  Commission  has 
determined  that  no  significant  impact 
will  result  fiom  the  proposed  action,  and 


therefore,  an  Environmental  Impact 
Statement  is  not  warranted. 

The  following  statements  support  the 
draft  finding  of  no  significant  impact 
and  summarize  the  conclusions  resulting 
from  the  environmental  assessment. 

(a)  The  ground-water  monitoring 
program  in  effect  at  the  Irigaray  mine  is 
sufficient  to  monitor  operations  and  will 
provide  a  warning  system  that  will 
minimize  any  impact  on  ground  water. 
Furthermore,  additional  aquifer  testing 
indicates  that  the  production  zone  is 
adequately  confined,  thereby  assuring 
hydrologic  control  of  mining  solutions. 

(b)  Radiological  effluents  from  the 
proposed  operation  of  the  well  field  and 
processing  plant  will  be  within 
regulatory  limits  and  will  be 
continuously  monitored. 

(c)  The  environmental  monitoring 
program  is  comprehensive  and  vnll 
detect  any  radiological  releases 
resulting  trom  the  operation. 

(d)  Radioactive  wastes  will  be 
minimal  and  will  be  disposed  of  at  an 
approved  site  in  accordance  with 
applicable  Federal  and  state  regulations. 

(e)  Ground  water,  based  upon 
previous  testing,  can  be  restored  to  class 
of  use  standards. 

In  accordance  with  10  CFR  51.33(a). 
the  Director.  Uranium  Recovery  Field 
Office,  made  the  determination  to  issue 
a  draft  finding  of  no  significant  impact 
and  to  accept  comments  on  the  draft 
finding  for  a  period  of  30  days  after 
issuance  in  the  Federal  Register. 

TTiis  finding,  together  with  the 
environmental  assessment  setting  forth 
the  basis  for  the  finding,  is  available  for 
public  inspection  and  copying  at  the 
Commission's  Uranium  Recovery  Field 
Office  at  730  Simms  Street.  Golden. 
Colorado,  and  at  the  Commission's 
Public  Document  Room  at  1717  H  Street. 
NW..  Washington.  DC 

Dated  at  Denver.  Colorado,  this  16lh  day  of 
December,  1966. 

For  the  Nuclear  Regulatory  Commission. 
Edward  F.  Hawkins. 

Chief  Licensing  Branch  1.  Uranium  Recovery 
Field  Office  Region  IV. 
(FR  Doc.  86-29387  Filed  12-30-86:  8:45  am] 
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state  of  Illinois;  Staff  Assessment  of 
Proposed  Agreement  Between  the 
NRC  and  the  State  of  Illinois 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  proposed  agreement 

with  State  of  Illinois. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory  Commission 
is  publishing  for  public  comment  the 


NRC  staff  assessment  of  a  proposed 
agreement  received  from  the  Governor 
of  the  State  of  Illinois  for  the  assumption 
of  certain  of  the  Commission's 
regulatory  authority  pursuant  to  section 
274  of  the  Atomic  Energy  Act  of  1954.  as 
amended.  Comments  are  requested  on 
the  public  health  and  safety  aspects  of 
the  proposal. 

A  staff  assessment  of  the  State's 
proposed  program  for  control  over 
sources  of  radiation  is  set  forth  below  as 
supplementary  information  to  this 
notice.  A  notice  of  the  proposed 
agreement,  program  narrative,  including 
the  referenced  appendices,  applicable 
State  legislation  and  Illinois  regulations, 
is  available  for  public  inspection  in  the 
Commission's  public  document  room  at 
1717  H  Street  NW..  Washington.  DC.  the 
Commission's  Region  III  Office.  799 
Roosevelt  Road,  Building  No.  4.  Glen 
Ellyn,  Illinois,  and  the  Illinois 
Department  of  Nuclear  Safety.  1035 
Outer  Park  Drive.  Springfield.  Illinois. 
Exemptions  from  the  Commission's 
regulatory  authority,  which  would 
implement  this  proposed  agreement, 
have  been  published  in  the  Federal 
Register  and  codified  as  Part  150  of  the 
Commission's  regulations  in  Title  10  of 
the  Code  of  Federal  Regulations. 

DATE:  Comments  must  be  received  on  or 
before  January  30. 1987. 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Comments  may  also  be 
delivered  to  Room  4000,  Maryland 
National  Bank  Building,  Bethesda, 
Maryland  from  8:15  a.m.  to  5:00  p.m. 
Monday  through  Friday.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room.  1717  H 
Street  NW.,  Washington  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joel  O.  Lubenau.  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
telephone:  301-492-9887. 

SUPPLEMENTARY  INFORMATION: 

Assessment  of  Proposed  Illinois 
Program  to  Regulate  Certain  Radioactive 
Materials  Pursuant  to  section  274  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 

The  Commission  has  received  a 
proposal  from  the  Governor  of  Illinois 
for  the  State  to  enter  into  an  agreement 
with  the  NRC  whereby  the  NRC  would 
relinquish  and  the  State  would  assume 
certain  regulatory  authority  pursuant  to 
section  274  of  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Section  274e  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  requires  that  the 
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terms  of  the  proposed  agreement  be 
published  for  public  comment  once  each 
week  for  four  consecutive  weeks. 
Accordingly,  this  notice  will  be 
published  four  times  in  the  Federal 
Register. 

I.  Background 

A.  Section  274  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  a 
mechanism  whereby  the  NRC  may 
transfer  to  the  States  certain  regulatory 
authority  over  agreement  materials  • 
when  a  State  desires  to  assume  this 
authority  and  the  Governor  certifies  that 
the  State  has  an  adequate  regulatory 
program,  and  when  the  Commission 
Hnds  that  the  State's  program  is 
compatible  with  that  of  the  NRC  and  is 
adequate  to  protect  the  public  health 
and  safety.  Section  274g  directs  the 
Commission  to  cooperate  with  the 
States  in  the  formulation  of  standards 
for  protection  against  radiation  hazards 
to  assure  that  State  and  Commission 
programs  for  radiation  protection  will  be 
coordinated  and  compatible.  Further, 
section  274j  provides  that  the 
Commission  shall  periodically  review 
such  agreements  and  actions  taken  by 
the  States  under  the  agreements  to 
ensure  compliance  with  the  provisions 
of  this  section. 

B.  In  a  letter  dated  October  2. 1986, 
Governor  James  P.  Thompson  of  the 
State  of  Illinois  requested  that  the 
Commission  enter  into  an  agreement 
with  the  State  pursuant  to  section  274  of 
the  Atomic  Energy  Act  of  1954.  as 
amended.  The  Governor  certified  that 
the  State  of  Illinois  has  a  program  for 
control  of  radiation  hazards  which  is 
adequate  to  protect  the  pubhc  health 
and  safety  with  respect  to  the  materials 
within  the  State  covered  by  the 
proposed  agreement,  and  Uiat  the  State 
of  Illinois  desires  to  assume  regulatory 
responsibility  for  such  materials.  The 
text  of  the  proposed  agreement  is  shown 
in  Appendix  A. 

The  specific  authority  requested  is  for 
(1]  byprxxiuct  material  as  defined  in 
section  lle.(l)  of  the  Act.  (2)  source 
material,  (3)  special  nuclear  material  in 
quantities  not  sufficient  to  form  a 
critical  mass  and  (4)  permanent  disposal 
of  low-level  waste  containing  one  or 
more  of  the  foregoing  materials  bat  not 
containing  uranium  and  thorium  mill 
tailings  (byproduct  material  as  defmed 
in  section  lle.(2)  of  the  Act.  The  State 
does  not  wish  to  assume  authority  over 
uranium  recovery  activities.  The  State. 


■  A.  Byproduct  malerials  at  denned  in  lle(1) 
B.  Byproduct  malerial*  ■■  denned  in  11e(2) 
C  Source  materials:  and 
D.  Special  ondear  maleriala  in  quantitia*  not 
■ufTicienl  to  form  a  critical  maaa 


however,  reserves  the  right  to  apply  at  a 
future  date  to  NRC  for  an  amended 
agreement  to  assume  authority  in  this 
area.  The  nine  articles  of  the  proposed 
agreement  cover  the  following  areas: 

I.    Lists  the  materials  covered  by  the 
agreement. 

U.    Lists  the  Commission's  continued 
authority  and  responsibility  for  certain 
activities. 

III.  Allows  for  future  amendment  of 
the  agreement. 

IV.  Allows  for  certain  regulatory 
changes  by  the  Commission. 

V.  References  the  continued 
authority  of  the  Commission  for 
common  defense  and  security  for 
safeguard  purposes. 

VI.  Pledges  the  best  efforts  of  the 
Commission  and  the  State  to  achieve 
coordinated  and  compatible  programs. 

VII.  Recognizes  reciprocity  of 
licenses  issued  by  the  respective 
agencies. 

VIII.  Sets  forth  criteria  for 
termination  or  suspension  of  the 
agreement. 

C.  111.  Rev.  Stat.  1985,  ch.  127,  par 
63bl7,  the  enabhng  statute  for  the 
Illinois  Department  of  Nuclear  Safety 
authorizes  the  Department  to  issue 
licenses  to,  and  perform  inspections  of, 
users  of  radioactive  materials  under  the 
proposed  agreement  and  otherwise 
carry  out  a  total  radiation  control 
program.  Illinois  regulations  for 
radiation  protection  were  adopted  on 
September  25, 1988  under  authority  of 
the  enabling  statute  and  provide 
standards,  licensing,  inspection, 
enforcement  and  administrative 
procedures  for  agreement  and  non- 
agreement  materials.  Pursuant  to 

9  330.360  the  regulations  will  apply  to 
agreement  materials  on  the  effective 
date  of  the  agreement.  The  regulations 
provide  for  the  State  to  license  and 
inspect  users  of  naturally-occtnring  and 
accelerator-produced  radioactive 
materials. 

D.  Illinois  is  one  of  two  States  with  a 
cabinet-level  agency  devoted 
exclusively  to  radiation  safety  and 
control.  Illinois'  role  in  radiation  safety 
is  traceable  to  1955  when  the  Illinois 
General  Assembly  created  the  Atomic 
Power  Investigating  Commission.  The 
Illinois  Department  of  Nuclear  Safety 
Program  provides  a  comprehensive 
program  encompassing  radiation 
protection  regulation  for  radioactive 
materials  and  machine  produced 
radiation,  lasers,  low-level  radioactive 
waste  management  surveillance  of 
transportation  of  radioactive  materials 
and  environmental  radiation, 
coordination  of  State  government 


functions  concerning  nuclear  power  and 
emergency  preparedness. 

E.  The  proposed  illinois  Agreement 
will  cover  several  unique  facets.  It  will 
include  (1)  regulation  of  a  low-level 
waste  disposal  site  which  is  no  longer 
accepting  low-level  radioactive  waste 
for  disposal  (SbefTield),  (2)  regulation  of 
a  new  regional  low-level  waste  disposal 
facility,  (3)  regulation  of  one  of  only  two 
licensed  uranium  conversion  plants  in 
the  United  States  (Allied-Chemical)  and 
(4)  assumption  of  regulatory 
responsibility  for  off-site  source  material 
resulting  from  operation  of  the  Kerr- 
McGee  West  Chicago  Rare  Earths 
Facihty  (including  such  material  which 
is.  or  may  be,  stored  on  the  Kerr-McGee 
site).  Jurisdiction  over  the  tailings 
materials  at  this  site  (by-product 
material  as  defmed  by  section  lle(2)  of 
the  Act)  will  remain  with  NRC.  The 
State's  proposed  programs  for  low-level 
radioactive  waste  disposal  and  the 
Allied  Chemical  plant  are  assessed 
under  Criteria  nos.  9,  "Radioactive 
Waste  Disposal"  and  20  "Personnel." 
The  disposition  of  the  regulatory 
responsibility  for  the  Kerr-McGee 
radioactive  materials  resulting  from  the 
operation  of  the  Rare  Earths  Facility  is 
covered  in  the  assessment  under 
Crtierion  25,  "Existing  NRC  Licenses 
and  Pending  Applications." 

Under  the  proposed  agreement 
jurisdiction  for  health  and  safety  for 
Allied  Chemical's  plant  would  be 
transferred  to  Illinois.  The  Allied 
Chemical  plant  is  one  of  2  plants  in  the 
United  States  licensed  to  convert 
uranium  "yellowcake"  to  UFt  NRC  staff 
is  reviewing  the  common  defense  and 
security  significance  of  the  Allied 
Chemical  plant  in  consultation  with 
appropriate  Federal  agencies.  Section 
274  agreements  are  approved  by  the 
Commission  when,  among  other  things, 
the  proposed  State  program  is  adequate 
to  protect  the  public  health  and  safety. 
The  NRC  staff  assessment  fmds  the 
proposed  Illinois  program  will  provide 
adequately  for  public  health  and  safety. 
The  Atomic  Energy  Act,  is  amended, 
however,  states  that  such  agreements 
shall  not  affect  the  Commission's 
authority  to  protect  the  common  defense 
and  security.  The  decision  on  whether  to 
exclude  the  Allied  Chemical  plant  from 
the  Agreement  will  be  made  by  the 
Commission  concurrent  with  its  decision 
on  the  Illinois  request  for  an  Agreement. 

n.    NRC  Staff  Assessment  of  Proposed 
Illinois  Program  for  Control  of 
Agreement  Materials 

Reference:  Criteria  for  Guidance  of 
States  and  NRC  in  Discontinuance  of 
NRC  Regulatory  Authority  and 
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AssumpHon  Thereof  by  States  Through 
Agreement.* 

Objectives 

1.  Protection.  A  State  regulatory 
program  shall  be  designed  to  protect  the 
health  and  safety  of  the  people  against 
radiation  hazards. 

Based  upon  the  analysis  of  the  Stale's 
proposed  regulatory  program  the  staff 
believes  the  Illinois  proposed  regulatory 
program  for  agreement  materials  is 
adequately  designed  to  protect  the 
health  and  safety  of  the  public  against 
radiation  hazards. 

Reference:  Illinois  Program  Statement. 
Application  for  Agreement  State  Status. 

Radiation  Protection  Standards 

2.  Standards.  The  State  regulatory 
program  shall  adopt  a  set  of  standards 
for  protection  against  radiation  which 
shall  apply  to  byproduct,  source  and 
special  nuclear  materials  in  qnantities 
not  sufficient  to  form  a  critical  mass. 

Statutory  authority  to  formulate  and 
promulgate  rules  for  controlling 
exposure  to  sources  of  radiation  is 
contained  in  the  enabling  statute.  In 
accordance  with  that  authority,  the 
State  adopted  radiation  control 
regulations  on  September  25, 1986  which 
include  radiation  protection  standards 
which  would  apply  to  byproduct,  source 
and  special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass  upon  the  effective  date  of 
an  agreement  between  the  State  and  the 
Commission  pursuant  to  section  274b  of 
the  Atomic  Energy  Act  of  1954,  as 
amended 

Reference:  32  ILL  ADM.  CODE  Parts 
310.  320,  330,  340,  341.  35a  351.  370,  400 
and  601. 

3.  Uniformity  in  Radiation  Standaids. 
It  is  important  to  strive  for  uniformity  in 
technical  definitions  and  terminology, 
particulariy  as  related  to  such  things  as 
units  of  measurement  and  radiation 
dose.  There  shall  be  uniformity  on 
maximum  permissible  doses  and  levels 
of  radiation  and  concentrations  of 
radioactivity,  as  fixed  by  10  CFR  Part  20 
of  the  NRC  regulations  based  on 
officially  approved  radiation  protection 
guides. 

Technical  defuiitions  and  terminology 
contained  in  the  Illinois  Radiation 
Control  Regulations  including  those 
related  to  units  of  measurement  and 
radiation  doses  are  uniform  with  those 
contained  in  10  CFR  Part  20. 

Reference:  32  ILL  ADM.  CODE  3ia2a 
3410.20,  350.30,  351.30.  370^  and  601.20. 


»  NRC  Statement  of  Policy  publiabed  in  the 
Fedaral  Register  (aniury  23. 1981  («  FR  7540-7946), 
a  correction  was  published  fuly  la  1981  (48  FR 
aeeeo)  and  a  revwiofi  of  Ciitetioii  9  pBt>liatMd  in  the 
Federal  Regiaier  July  21. 1983  (4S  FR  3337S). 


4.  Total  Occupational  Radiation 
Exposure.  The  regulatory  authority  shall 
consider  the  total  occupational  radiation 
exposure  of  individuals,  including  that 
from  sources  which  are  not  regulated  bv 
it.  ' 

The  Illinois  regulations  cover  all 
sources  of  radiation  within  the  State's 
jurisdiction  and  provide  for 
consideration  of  the  total  radiation 
exposure  of  individuals  from  all  sources 
of  radiation  in  the  possession  of  a 
licensee  or  registrant. 

Reference:  32  ILL  ADM.  CODE 
340.1010  to  340.1060. 

5.  Surveys,  Monitoring.  Appropriate 
surveys  and  personnel  monitoring  under 
the  close  supervision  of  technically 
competent  people  are  essential  in 
achieving  radiological  protection  and 
shall  be  made  in  determining 
compliance  with  safety  regulations. 

The  Illinois  requirements  for  surveys 
to  evaluate  potential  exposures  from 
sources  of  radiation  and  the  personnel 
monitoring  requirements  are  uniform 
with  those  contained  in  10  CFR  Part  20. 
Additionally,  for  personnel  dosimeters 
(except  extremity  dosimeters  and  pocket 
ionization  chambers)  that  require 
processing,  the  accreditation  criteria  in 
the  January  1. 1985  revision  of  15  CFR  7b 
and  in  American  National  Standards 
Institute  N13.11-1983. 1983  edition,  must 
be  met. 

References:  32  ILL  ADM.  CODE 
340.2010.  340.2020  and  340.207a 

6.  Labels,  Signs.  Symbols.  It  is 
desirable  to  achieve  uniformity  in 
labels,  signs,  and  symbols,  and  the 
posting  thereof.  However,  it  is  essential 
that  there  be  uniformity  in  labels,  signs, 
and  symbols  affixed  to  radioactive 
products  which  are  transferred  from 
person  to  person. 

The  prescribed  radiation  labels,  signs 
and  symbols  are  uniform  with  those 
contained  in  10  CFR  Parts  20.  30  thru  32 
and  34.  The  Illinois  posting  requirements 
are  also  uniform  with  those  of  Part  2a 

References:  32  ILL  ADM.  CODE 
330.220(g),  330.220{i),  33a280(d). 
330.280(g),  340.2030  and  .2040,  350.1050. 

7.  Instruction.  Persons  working  in  or 
frequenting  restricted  areas  shall  be 
instructed  with  respect  to  the  health 
risks  associated  with  exposure  to 
radioactive  materials  and  in  precautions 
to  minimize  exposure.  Workers  shall 
have  the  right  to  request  regulatory 
authority  inspections  as  per  10  CFR  19, 
Section  19.16  and  to  be  represented 
during  inspections  as  specified  in 
Section  19.14  of  10  CFR  19. 

The  Illinois  regulation  contain 
requirements  for  instruction  and  notices 
to  workers  that  are  uniform  with  those 
of  10  CFR  Part  19. 


Reference:  32  ILL  ADM.  CODE  Part 
400. 

8.  Storage.  Licensed  radioactive 
material  in  storage  shall  be  secured 
against  unauthorized  removal. 

The  Illinois  regulations  contain  a 
requirement  for  security  of  stored 
radioactive  material. 

Reference:  32  ILL  ADM.  CODE  I 

340.2060.  L 

9.  Radioactive  Waste  Disposal,  [a] 
Waste  disposal  by  material  users.  The 
standards  for  the  disposal  of  radioactive 
References:  32  ILL  ADM.  CODE 
340.1060,  34a3010  to  340.  31ia  Part  601; 
Section  151(a)(2),  Pub.  L  97-425. 

10.  Regulations  Governing  Shipment 
of  Radioactive  Materials.  "Ite  State 
shall  to  the  extent  of  its  jurisdiction 
promulgate  regulations  applicable  to  the 
shipment  of  radioactive  materials,  such 
regulations  to  be  compatible  with  those 
established  by  the  U.S.  Department  of 
Transportation  and  other  agencies  of  the 
United  States  whose  jurisdiction  over 
interstate  shipment  of  such  materials 
necessarily  continues.  State  regulations 
regarding  transportation  of  radioactive 
materials  must  be  compatible  with  10 
CFR  Part  71. 

The  Illinois  regulations  are  uniform 
with  those  contained  in  NRC  regulations 
10  CFR  Part  71. 

References:  32  ILL  ADM.  CODE  Part 
341. 

11.  Records  and  Reports.  The  State 
regulatory  program  shall  require  that 
holders  and  users  of  radioactive 
materials  (a)  maintain  records  covering 
personnel  Fadtation  expoaiffes,  radiation 
surveys,  and  disaposals  of  materials;  (b) 
keep  records  of  the  receipt  and  transfer 
of  the  materials;  (c)  report  significant 
incidents  involving  the  materials,  as 
prescribed  by  the  regulatory  authority; 
(d)  make  available  upon  request  of  a 
former  employee  a  report  of  the 
employee's  exposure  to  radiation;  (e)  at 
request  of  an  employee  advise  the 
employee  of  his  or  her  annual  radiation 
exposure;  and  (f)  inform  each  employee 
in  writing  when  the  employee  has 
received  radiation  exposure  in  excess  of 
the  prescribed  limits. 

The  Illinois  regulations  require  the 
following  records  and  reports  licensees 
and  registrants: 

(a)  Records  covering  personnel 
radiation  exposures,  radiation  surveys, 
and  disposals  of  materials. 

(b)  Records  of  receipt  and  transfer  of 
materials. 

(c)  Reports  concerning  incidents 
involving  radioactive  materials. 

(d)  Reports  to  former  employees  of 
their  radiation  exposure. 

(e)  Reports  to  employees  of  their 
annual  radiation  exposure. 
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(f)  Reports  to  employees  of  radiation 
exposure  in  excess  of  prescribed  limits. 

Reference:  32  ILL  AOM.  CODE  310.40. 
340.4010.  340.403a  340.4050  and  400.130. 

12.  Additional  Requirements  and 
Exemptions.  Consistent  with  the  overall 
criteria  here  enumerated  and  to 
accommodate  special  cases  and 
circumstances,  the  State  regulatory 
authority  shall  be  authorized  in 
individual  cases  to  impose  additional 
requirements  to  protect  health  and 
safety,  or  to  grant  necessary  exemptions 
which  will  not  jeopardize  health  and 
safety. 

The  Illinois  Department  of  Nuclear 
Safety  is  authorized  to  impose  upon  any 
licensee  or  registrant  by  rule,  regulation, 
or  order  such  requirements  in  addition 
to  those  established  in  the  regulations  as 
it  deems  appropriate  or  necessary  to 
minimize  danger  to  public  health  and 
safety  or  property. 

Reference:  32  ILL  ADM.  CODE  310.70. 

The  Department  may  also  grant  such 
exemptions  from  the  requirements  of  the 
regulations  as  it  determines  are 
authorized  by  law  and  will  not  result  in 
undue  hazard  to  public  health  and 
safety  or  property. 

Reference:  32  ILL  ADM.  CODE  310.30. 

Prior  Evaluation  of  Uses  of  Radioactive 
Materials 

13.  Prior  Evaluation  of  Hazards  and 
Uses,  Exceptions.  In  the  present  state  of 
knowledge,  it  is  necessary  in  regulating 
the  possession  and  use  of  byproduct, 
source  and  special  nuclear  materials 
that  the  State  regulatory  authority 
require  the  submission  of  information 
on.  and  evaluation  of.  the  potential 
hazards  and  the  capability  of  the  user  or 
possessor  prior  to  his  receipt  of  the 
materials.  This  criterion  is  subject  to 
certain  exceptions  and  to  continuing 
reappraisal  as  knowledge  and 
experience  in  the  atomic  energy  Held 
increase.  Frequently  there  are.  and 
increasingly  in  the  future  there  may  be. 
categories  of  materials  and  uses  as  to 
which  there  is  sufficient  knowledge  to 
permit  possession  and  use  without  prior 
evaluation  of  the  hazards  and  the 
capability  of  the  possessor  and  user. 
These  categories  fall  into  two  groups — 
those  materials  and  uses  which  may  be 
completely  exempt  from  regulatory 
controls,  and  those  materials  and  uses 
in  which  sanctions  for  misuse  are 
maintained  without  pre-evaluation  of 
the  individual  possession  or  use.  In 
authorizing  research  and  development 
or  other  activities  involving  multiple 
uses  of  radioactive  materials,  where  an 
institution  has  people  with  extensive 
training  and  experience,  the  State 
regulatory  authority  may  wish  to 
provide  a  means  for  authorizing  broad 


use  of  materials  without  evaluating  each 
specific  use. 

Prior  to  the  issuance  of  a  specific 
license  for  the  use  of  radioactive 
materials,  the  Illinois  Department  of 
Nuclear  Safety  will  require  the 
submission  of  information  or.  and  will 
make  an  evaluation  of.  the  potential 
hazards  of  such  uses,  and  the  capability 
of  the  applicant. 

References:  32  ILL  ADM.  CODE 
330.240  to  330.340  and  Pari  601;  Illinois 
Program  Statement.  Sections  Il.B.l(a)(l) 
"Licensing,"  II.C.l(a)(3)  "Regulating 
Low-Level  Waste  Disposal"  and  III.B. 
"Licensing." 

Provision  is  made  for  the  issuance  of 
general  licenses  for  byproduct,  source 
and  special  nuclear  materials  in 
situations  where  prior  evaluation  of  the 
licensee's  qualiOcations,  facilities, 
equipment  and  procedures  are  not 
required.  The  regulations  grant  general 
licenses  under  the  same  circumstances 
as  those  under  which  general  licenses 
are  granted  in  the  Commission's 
regulations. 

References:  32  ILL  ADM.  CODE 
330.210  and  330.220. 

Provision  is  made  for  exemption  of 
certain  source  and  other  radioactive 
materials  and  devices  containing 
radioactive  materials.  The  exemptions 
for  materials  covered  by  the  Agreement 
are  the  same  as  those  granted  by  NRC 
regulations. 

References:  32  ILL  ADM.  CODE 
330.30  and  330.40. 

14.  Evaluation  Criteria.  In  evaluating 
a  proposal  to  use  radioactive  materials, 
the  regulatory  authority  shall  determine 
the  adequacy  of  the  applicant's  facilities 
and  safety  equipment,  his  training  and 
experience  in  the  use  of  the  materials 
for  the  purpose  requested,  and  his 
proposed  administrative  controls.  States 
should  develop  guidance  documents  for 
use  by  license  applicants.  This  guidance 
should  be  consistent  with  NRC  licensing 
and  regulatory  guides  for  various 
categories  of  licensed  activities. 

In  evaluating  a  proposal  to  use 
agreement  materials,  the  Illinois 
Department  of  Nuclear  Safety  will 
determine  that:  '  ' 

(1)  The  applicant  is  qualified  by 
reason  of  training  and  experience  to  use 
the  material  in  question  for  the  purpose 
requested  in  accordance  with  the 
regulations  in  such  a  manner  as  to 
minimize  danger  to  public  health  and 
safety  or  property; 

(2)  The  applicant's  proposed 
equipment,  facilities,  and  procedures  are 
adequate  to  minimize  danger  to  public 
health  and  safety  or  property;  and 

(3)  The  issuance  of  the  license  will  not 
be  inimical  to  the  health  and  safety  of 
the  public. 


Other  special  requirements  for  the 
issuance  of  specific  licenses  are 
contained  in  the  regulations. 

References:  32  ILL  ADM.  CODE 
330.250  to  330.280  and  Pari  601:  Illinois 
Program  Statement  Sections  II.B.l.a(l) 
"Licensing"  Il.C.l.(a)  "Low-Level 
Radioactive  Waste  Management"  and 
III.B  "Licensing." 

15.  Human  Use.  The  use  of  radioactive 
materials  and  radiation  on  or  in  humans 
shall  not  be  permitted  except  by 
properly  qualified  persons  (normally 
licensed  physicians]  possessing 
prescribed  minimum  experience  in  the 
use  of  radioisotopes  or  radiation. 

The  Illinois  regulations  require  that 
the  use  of  radioactive  materials 
(including  sealed  sources)  on  or  in 
humans  shall  be  by  a  physician  having 
substantial  experience  in  the  handling 
and  administration  of  radioactive 
material  and,  where  applicable,  the 
clinical  management  of  radioactive 
patients. 

Reference:  32  ILL  ADM.  CODE 
330.260(a],  (b),  and  (c). 

Inspection 

16.  Purpose,  Frequency.  The 
possession  and  use  of  radioactive 
materials  shall  be  subject  to  inspection 
by  the  regulatory  authority  and  shall  be 
subject  to  the  performance  of  tests,  as 
required  by  the  regulatory  authority. 
Inspection  and  testing  is  conducted  to 
determine  and  to  assist  in  obtaining 
compliance  with  regulatory 
requirements.  Frequency  of  inspection 
shall  be  related  directly  to  the  amount 
and  kind  of  material  and  type  of 
operation  licensed,  and  it  shall  be 
adequate  to  insure  compliance. 

Illinois  materials  licensees  will  be 
subject  to  inspection  by  the  Department 
of  Nuclear  Safety.  Upon  instruction  from 
the  Department,  licensees  shall  perf  jrm 
or  permit  the  Department  to  perform 
such  reasonable  tests  and  surveys  as  the 
Department  deems  appropriate  or 
necessary.  The  frequency  of  inspections 
is  dependent  upon  the  type  and  scope  of 
the  licensed  activities  and  will  be  at 
least  as  frequent  as  inspections  of 
similar  licensees  by  NRC.  Generally, 
inspections  will  be  unannounced. 

References:  32  ILL.  ADM.  CODE 
310.50,  310.60,  310.70  and  400.140(a): 
Illinois  Program  Statement,  Section 
II.B.l.(a)(2)  "Inspection  and 
Compliance."  Section  in.C.  "Inspection 
and  Enforcement"  and  Section  IV.C, 
"Division  of  Responsibilities." 

17.  Inspections  Compulsory.  Licensees 
shall  be  under  obligation  by  law  to 
provide  access  to  inspectors. 

Illinois  regulations  state  that  licensees 
shall  afford  the  Department  at  all 


Federal  Regbter  /  Vol.  51.  No.  250  /  Wednesday.  December  31.  1986  /  Notices 


47331 


reasonable  times  opportunity  to  inspect 
sources  of  radiation  and  the  premises 
and  facilities  wherein  such  sources  of 
radiation  are  used  or  stored. 

Reference:  32  ILL  ADM.  CODE  310.50. 

18.  Notification  of  Results  of 
Inspection.  Licensees  are  entided  to  be 
advised  of  the  results  of  inspections  and 
to  notice  as  to  whether  or  not  they  are  in 
compliance. 

Following  Department  inspections, 
each  licensee  will  be  notified  in  writing 
of  the  results  of  the  inspection.  The 
letters  and  written  notices  indicate  if  the 
licensee  is  in  compliance  and  if  not,  list 
the  areas  of  noncompliance. 

Reference:  Illinois  Program  Statement 
Section  U.B.l.(a)(2)  "InspecUon  and 
Compliance."  Section  III.C,  "Inspection 
and  Enforcement"  and  Section  IV.C.. 
"Division  of  Responsibilities." 

Enforcement 

19.  Enforcement.  Possession  and  use 
of  radioactive  materials  should  be 
amenable  to  enforcement  through  legal 
sanctions,  and  the  regulatory  authority 
shall  be  equipped  or  assisted  by  law 
with  the  necessary  powers  for  prompt 
enforcement.  This  may  include,  as 
appropriate,  admin istra tire  remedies 
looking  toward  issuance  of  orders 
requiring  affirmative  actiim  or 
suspension  or  revocation  of  the  right  to 
possess  and  use  materials,  and  the 
impounding  of  materials;  the  obtaining 
of  injunctive  relief;  and  die  imposing  of 
civil  or  criminal  penalties. 

The  Illinois  Department  of  Nuclear 
Safety  is  equipped  witfi  the  necessary 
powers  for  prompt  enforcement  of  the 
regulations.  Where  conditions  exist  that 
create  a  clear  presence  of  a  hazard  to 
the  public  healdi  that  requires 
immediate  action  to  protect  human 
health  and  safety,  the  Department  may 
issue  orders  to  reduce,  discontinue  or 
eliminate  such  conditions.  The 
department  actions  may  also  include 
impounding  of  radioactive  material, 
imposition  of  a  civil  penalty,  revocation 
of  a  license,  and  requesting  the  State 
Attorney  General  to  seek  injunctions 
and  convictions  for  criminal  violations. 

References:  32  ILL  ADM.  CODE 
310.70.  310.80.  310.90.  33a500:  111.  Rev. 
Stat.  1985.  ch.  111V4.  pars.  219.  222.  223 
and  224;  Illinois  Program  Statement 
Section  U.B.I. (a)(2),  'Inspection  and 
Compliance,"  Section  III.C.  "Inspection 
and  Enforcement"  and  Section  IV.C., 
"Division  of  Responsibilities." 

Personnel 

20.  Qualifications  of  Regulatory  and 
Inspection  Personnel.  The  regulatory 
agency  shall  be  staffed  with  sufficient 
trained  personnel.  Prior  evaluation  of 
applications  for  licenses  or 


authorizations  and  inspection  of 
licensees  must  be  conducted  by  persons 
possessing  the  training  and  experience 
relevant  to  the  type  and  level  of 
radioactivity  in  the  proposed  use  to  be 
evaluated  and  inspected. 

To  perform  the  functions  involved  in 
evaluation  and  inspection,  it  is  desirable 
that  there  be  personnel  educated  and 
trained  in  the  physical  and/or  life 
sciences,  including  biology,  chemistry, 
physics  and  engineering,  and  diat  Uie 
personnel  have  had  training  and 
experience  in  radiation  protection.  The 
person  who  will  be  responsible  for  the 
actual  performance  of  evaluation  and 
inspection  of  all  of  the  various  uses  of 
byproduct  source  and  special  nuclear 
material  which  might  come  to  the 
regulatory  body  should  have  substantial 
fraining  and  extensive  experience  in  the 
field  of  radiation  protection. 

It  is  recognized  diat  there  will  also  be 
persons  in  the  program  performing  a 
more  limited  function  in  evaluation  and 
inspection.  These  persons  will  perform 
the  day-to-day  work  of  the  regulatory 
program  and  deal  widi  both  routine 
situations  as  well  as  some  which  will  be 
out  of  the  ordinary.  These  people  should 
have  a  bachelor's  degree  or  equivalent 
in  the  physical  or  life  sciences,  training 
in  health  physics,  and  approximately 
two  years  of  actual  work  experience  in 
the  field  of  radiation  protection. 
The  foregoing  are  considered 
desirable  quahfications  for  the  staff  who 
will  be  responsible  for  the  actual 
performance  of  evaluation  and 
inspection.  In  additioa  there  will 
probably  be  ^ainees  associated  with  the 
regulatory  program  who  will  have  an 
academic  background  in  the  physical  or 
life  sciences  as  well  as  varying  amounts 
of  specific  training  in  radiation 
protection  but  litde  or  no  actual  work 
experience  in  this  field  The  background 
and  specific  training  of  these  persons 
will  indicate  to  some  extent  their 
potential  role  in  die  regulatory  program. 
These  trainees,  of  course,  could  be  used 
initially  to  evaluate  and  inspect  those 
applications  of  radioactive  materials 
which  are  considered  routine  or  more 
standardized  from  the  radiation  safety 
standpoint,  for  example,  inspection  of 
industrial  gauges,  small  research 
programs,  and  diagnostic  medical 
programs.  As  they  gain  experience  and 
competence  in  the  field,  the  trainees 
could  be  used  progressively  to  deal  with 
die  more  complex  or  difficult  types  of 
radioactive  material  applications.  It  is 
desirable  that  such  trainees  have  a 
bachelor's  degree  or  eqoivalent  in  the 
physical  or  life  sciences  and  specific 
training  in  radiation  protection.  In 
determining  the  requirement  for 
academic  training  of  individuals  in  all  of 


the  foregoing  categories,  proper 
consideration  should  be  given  to 
equivalent  competency  which  has  been 
gained  by  appropriate  technical  and 
radiation  protection  experience. 

It  is  recognized  that  radioactive 
materials  and  their  uses  are  so  varied 
that  the  evaluation  and  inspection 
functions  will  require  skills  and 
experience  in  die  different  disciplines 
which  will  not  always  reside  in  one 
person.  The  regulatory  audiority  should 
have  die  composite  of  such  skills  eidier 
in  its  employ  or  at  its  command,  not 
only  for  routine  functions,  but  also  for 
emergency  cases, 
a.  Radioactive  Materials  Program. 
i.  Personnel. 

There  are  approximately  890  NRC 
specific  licenses  in  die  State  of  Illinois. 
Under  the  proposed  agreement  the 
State  would  assume  responsibihty  for 
about  800  of  diese  licenses.  The 
Department's  Division  of  Nuclear 
Materials  is  currendy  staffed  with  13 
professional  persons  and  has  one 
vacancy.  Including  the  Manager  of  die 
Office  of  Radiation  Safety  (fai  which  the 
Division  of  Nuclear  Materials  is 
located),  four  hidividuals  will  be 
assi^ed  management  and  supervisory 
duties  in  the  materials  program. 
Exclusive  of  die  low-level  radioactive 
waste  regulatory  program  and  the 
regulatory  oversight  for  a  uranium 
conversion  plant  (discussed  below)  we 
estimate  the  State  will  need  to  apply 
between  7.9  to  12  staff-years  of 
professional  effort  to  the  radioactive 
materials  program.  Illinois  will  apply 
about  14.4  staff-years  to  diis  program. 
The  personnel  togedier  with  summaries 
of  their  assigned  responsibilities, 
training  and  experience  are  as  follows 
(except  as  noted  percentage  of  time 
devoted  to  the  radioactive  materials 
program  will  be  90%  or  more): 

Terry  R.  Lash:  Director,  Illinois 
Department  of  Nuclear  Safety, 
Governor's  Designated  Liaison  to  NRC 
(10%  of  time  devoted  to  materials 
program). 

Training: 

Ph.D.— Yale  University  (1970J 
— MoIeciUar  Biophysics  and 

Biochemistry,  Yale  University 
M.Ph. — Molecidar  Biophysics  and 

Chemistry 
—Yale  University  (1967) 
B.A.— Reed  College  (1965) 
— Physics  Major 

Experience: 
1984— Present:  Director,  Hlinois 

Department  of  Nuclear  Safety 
1983—1984:  Deputy  Director.  Illinois 

Department  of  Nuclear  Safety 
1983—1983;  Independent  Consultant 
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1982—1983:  Science  Director,  Scientists' 

Institute  for  Public  Information.  New 

York  City 
1961—1982:  Independent  Consultant 
1980—1981:  Director,  Science  and  Public 

Policy.  The  Keystone  Center,  Dillon, 

Colorado 
1972—1980:  Staff  Scientist.  Natural 

Resources  Defense  Council.  San 

Francisco,  California 
1970—1972:  Postdoctoral  Research 

Fellow,  Yale  University  Medical 

School,  New  Haven.  Connecticut 

Paul  D.  Eastvold:  Manager,  Offlce  of 
Radiation  Safety.  Responsible  for 
managing  the  programs,  functions  and 
activities  of  four  technical  divisions: 
Nuclear  Materials,  Electronic  Products. 
Radiologic  Technologist  Accreditation 
and  Medical  Physics  (33%  of  time 
devoted  to  materials  program). 

Training: 
B.S.— University  of  Iowa  (1970) 
— General  Science/Nuclear  Medicine 

Technology 

"Specific  Topics  in  Licensing: 

Contingency  Plans,"  US  NRC.  San 

Francisco.  CA  (1986) 
"Impact  of  Proposed  Changes  to  10  CFR 

20."  Technical  Management  Services, 

Inc.  Gaithersburg,  Maryland  (1986) 
"Large  Irradiation  Radiation  Safety 

Workshop,"  US  NRC.  New  Jersey 

(1985) 
"Incinertion  of  Radioactive  Material 

Workshop."  University  of  California 

(1984) 
'Transportation  of  Radioactive 

Materials."  US  NRC.  Illinois  (1983) 
"Recognition.  Evaluation,  and  Control  of 

Non-Ionizing  Radiation,"  US  Dept.  of 

Labor.  Illinois  (1981) 
"Inspection  Procedures,"  US  NRC. 

Illinois  (1980) 
"Safety  Aspects  of  Industrial 

Radiography,"  US  NRC,  Louisiana 

(1980) 
"Quality.  Assurance  in  Nuclear 

Medicine."  US  FDA,  Maryland  (1979) 
"Health  Physics  in  Radiation 

Accidents."  Oak  Ridge  Associated 

Universities.  Tennessee  (1979) 
"Laser  Safety  Seminar."  US  Food  and 

Drug  Admin..  Wisconsin  (1979) 
"Radiological  Response  Operations 

Training  Course."  US  NRC.  Nevada 

(1978) 
"Radiopharmacies — Problems  and 

Solutions."  Univ.  of  Southern 

California.  Cahfomia  (1978) 
"Radiological  Emergency  Response 

Planping  Course,"  US  NRC,  Minnesota 

(1977) 
"Health  Physics  and  Radiation 

Protection."  US  NRC,  Tennessee 

(1977) 
"Fundamentals  of  Non-Ionizing 

Radiation  Protection."  U.S.  Food  and 

Drug  Administration.  Maryland  (1973) 


"Licensing  Course — Byproduct,  Source, 

and  Special  Nuclear  Materials,"  US 

NRC  Maryland  (1972) 

Experience; 
1980 — Present:  Illinois  Department  of 

Nuclear  Safety 
1971—1980:  Illinois  Department  of  Public 

Health.  Division  of  Radiological 

Health 
1970—1971:  University  of  Iowa 

Radiation  Protection  OfHce 

Michael  Ewan:  Chief,  Division  of 
Nuclear  Materials.  Manages  the 
Division  including  supervision  of  staff 
and  establishment  of  program 
objectives. 

Training: 
M.A. — Sangamon  State  University  ,  IL 

(1980) 
— Business  Administration 
B.S.— University  of  Iowa  (1971) 
— General  Science/Nuclear  Medicine 

Technology 
"Uranium  and  Thorium:  A  Perspective 

on  the  Hazard,"  Radiation  Safety 

Associates.  Inc..  Springfield.  Illinois 

(1986) 
"Special  Topics  in  Licensing: 

Contingency  Plans."  US  NRC.  San 

Francisco.  CA  (1986) 
"Incineration  Basics,"  Univ.  of 

California.  Irvine.  Charlotte,  N.C. 

(1986) 
"Basic  Supervision,"  Keye  Productivity 

Center.  Springield,  Illinois  (1986) 
"Impact  of  Proposed  Changes  to  10  CFR 

20,"  Technical  Management  Services, 

Inc.,  Gaithersburg,  Maryland  (1986) 
'Transportation  of  Radioactive 

Materials."  US  DOE.  Illinois  (1985) 
'Technical  Writing."  Richmond  Staff 

Development.  Illinois  (1985) 
"Health  Physics  and  Radiation 

Protection."  Oak  Ridge  Associated 

Universities.  Tennessee  (1985) 
"Gas  and  Oil  Well  Logging."  US  NRC. 

Texas  (1984) 
"Licensing  Practices  and  Procedures." 

US  NRC.  Maryland  (1984) 
'Transportation  of  Radioactive 

Materials,"  US  NRC,  Illinois  (1983) 
"Current  Applications  of  Nuclear 

Imaging."  Siemens  Gammasonics,  Inc., 

Illinois  (1961) 
"Nuclear  Cardiology."  Univ.  of 

Wisconsin.  Wisconsin  (1980) 

Experience: 

1982-Present:  Illinois  Department  of 

Nuclear  Safety 
1973-1982:  St.  John's  Hospital. 

Springfield.  Illinois 
1981:  Lincoln  Land  Community  College. 

Springfield.  Illinois  (Instructor) 
1973-1977:  Nuclear  Medicine  Institute. 

Ohio  (Affdiate  Instructor) 
1971-1973:  Wesley  Medical  Center. 

Kansas 


Jou-Guang  (Joe)  Hwang:  Licensing 
Section  Head.  Division  of  Nuclear 
Materials.  Responsible  for  supervising 
the  review  of  radioactive  material 
license  applications. 

Training: 
Ph.D.— Purdue  University  (1985) 
— Health  Physics 
MSPH— University  of  South  Carolina 

(1981) 
— Industrial  Hygiene  and  Environmental 

Quality  Assessment 
B.S.— National  Taiwan  University  (1978) 
— Pharmacy 
"Uranium  and  Thorium:  A  Perspective 

on  the  Hazard."  Radiation  Safety 

Associates.  Inc..  Springfield.  Illinois 

(1986) 
"External  Dosimetry."  Health  Physics 

Society.  State  College,  Pennsylvania 

(1986) 
"Introduction  to  Licensing  Practices  and 

Procedures, "  US  NRC.  Bethesda. 

Maryland  (1986) 
"Medical  Uses  of  Radionuclides  for 

State  Regulatory  Personnel."  US  NRC. 

Oak  Ridge  Tennessee  (1986) 

Experience: 
1986-Present:  Illinois  Department  of 

Nuclear  Safety 
1983-1986:  Purdue  University.  Graduate 

Teaching  Instructor,  School  of 

Pharmacy,  Nursing  and  Health 

Sciences 
1980-1982:  Purdue  University,  Graduate 

Research  Instructor.  School  of  Health 

Sciences 
1980-1981:  University  of  South  Carolina. 

Graduate  Teaching  Assistant, 

Department  of  Environmental  Health 

Sciences 
1980-1980:  University  of  South  Carolina, 

Graduate  Research  Assistant, 

Department  of  Environmental  Health 

Sciences 
1978-1979:  The  Church  of  Taipei. 

Minister.  Taipei.  Taiwan 
1978-1979:  Yun-Fu  Pharmaceutical  Ltd.. 

Pharmacist,  Taipei.  Taiwan 
1977-1977:  National  Taiwan  University. 

Hospital.  Pharmacy  Intern.  Taipei, 

Taiwan 
1977-1977:  Pfizer  Pharmaceutical 

Company.  Assistant  Pharmacist 

(Intern).  Tan-Shui.  Taiwan  ROC 

Y.  David  La  Touche:  Radioactive 
Materials  License  Reviewer,  Division  of 
Nuclear  Materials.  Performs  reviews  of 
radioactive  material  license  applications 
and  performs  inspections  of  radioactive 
materials  licensees. 

Training: 
Ph.D.— Oregon  State  University  (1981) 
— Radiation  Biology 
M.S.— Oregon  State  University  (1978) 
— Biological  Science 
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B.S.— Concordia  University,  Montreal, 

Canada  (1976) 
—Biology 
"Special  Topics  in  Licensing: 

Contingency  Plans,"  US  NRC,  San 

Francisco,  CA  (1986) 
"Health  Physics  and  Radiation 

Protection,"  US  NRC.  Oak  Ridge, 

Tennessee  (1986) 
"Uranium  and  Thorium:  A  Perspective 

on  the  Hazard,"  Radiation  Safety 

Associates,  Inc.,  Springfield,  Illinois 

(1986) 
"Introduction  to  Licensing  Practices  and 

Procedures."  US  NRC.  Bethesda. 

Maryland  (1986) 

Experience: 

1986— Present:  Illinois  Department  of 

Nuclear  Safety 
1982-1986:  Oregon  State  University. 

Corvallis.  Oregon  Research  Associate 
1979-1981:  Oregon  State  University. 

Corvallis.  Oregon  Graduate  Research 

Associate 
1977-1979:  Oregon  State  University. 

Corvallis.  Oregon  Graduate.  Teaching 

Assistant 

Yu-Ann  Stephen  Hsu:  Radioactive 
Materials  License  Reviewer.  Division  of 
Nuclear  Materials.  Performs  reviews  of 
radioactive  material  license  applications 
and  performs  inspections  of  radioactive 
materials  licensees. 

Training: 

M.S. — Old  Dominion  University  (1982) 

— Norfolk,  Virginia 

— Physics 

B  S.— Tam  Kang  college  of  Arts  and 

Sciences 
— Physics 
"Introduction  to  Air  Toxics."  US  EPA, 

Kansas  City,  Missouri  (1985) 
"Health  Physics  and  Radiation 

Protection."  US  NRC.  Oak  Ridge. 

Tennessee  (1984) 
"Safety  Aspects  of  Industrial 

Radiography  for  State  Regulatory 

Personnel,"  US  NRC,  Baton  Rouge, 

Louisiana  (1984) 
"Cobalt  Teletherapy  Calibration,"  US 

NRC,  Houston.  Texas  (1984) 
"Medical  use  of  Radionuclides  for  State 

Regulatory  Personnel."  US  NRC, 

Tennessee  (1984) 
"Gas  and  Oil  Well-Logging  for  State 

Regulatory  Personnel,"  US  NRC, 

(1983) 
"Hazardous  Waste  Management,"  Old 

Dominion  University,  Virginia  Beach, 

Virginia  (1982) 
"Inspection  Procedures,"  US  NRC. 

AUanta,  Georgia  (1986) 

Experience: 

1986— Present  Illinois  Department  of 

Nuclear  Safety 
1985—1986:  Iowa  Electric  Light  &  Power 

Company,  Cedar  Rapids,  Iowa, 

Radiological  Engineer 


1982—1985:  Kansas  Department  of 
Health  and  Environment,  Topeka, 
Kansas,  Radiation  Control  Inspector 
1981—1982:  Eastern  Virginia  Medical 
Authority.  Norfolk,  Virginia.  Assistant 
Radiation  Safety  Officer 
1980—1981:  Eastern  Virginia  Medical 
Authority,  Norfolk,  Virginia,  Radiation 
Safety  Research  Technician 
1979—1980:  Old  Dominion  University 
Norfolk.  Virginia.  Research  Assistant 
Steve  Meiners:  Radioactive  Materials 
License  Reviewer.  Division  of  Nuclear 
Materials.  Performs  reviews  of 
radioactive  material  license  appHcations 
and  performs  inspections  of  radioactive 
materials  licensees. 
Training: 

M.S.— University  of  Arkansas  for 

Medical  Sciences  (1985) 
—Radiation  Health  Physics 
B.A.— Harding  University  (1981) 
— Biology 
"Medical  Uses  of  Radionuclides  for 

State  Regulatory  Personnel."  US  NRC. 

Oak  Ridge.  Tennessee  (1986) 

Experience: 

1985—1985:  Texas  Tech  University. 

Radiation  Safety  Officer 
1984—1984:  University  of  Arkansas. 

Graduate  Assistant 
1981—1984:  University  of  Ankansas. 

Laboratory  Technologist 
1981—1983:  University  of  Arkansas, 

Aquatic  Ecologist 
1980—1981:  Harding  University. 

Teaching  Assistant 

Sheryl  O.  Soderdahl:  Support 
Services  Section  Head.  Division  of 
Nuclear  Materials.  Responsible  for  the 
Division's  data  processing  system  and 
registration  program,  assists  in  license 
reviews  and  inspections,  assist  in 
review  and  revision  of  regulations  and 
standards  and  serves  as  the 
Department's  Radiation  Safety  Officer. 

Training: 

B.S.— Purdue  University,  Indiana  (1980) 

Health  Physics 

"Inspection  Procedures,"  US  NRC, 

Atlanta.  Georgia  (1985) 
"Writing  for  Results."  Sangamon  State 

University,  Springfield,  Illinois  (1985) 
"Introduction  to  Licensing  Practices  and 

Procedures,"  US  NRC,  Washington, 

D.C.  (1985) 
"Environmental  Health  Practices," 

University  of  Massachusetts, 

Amherst,  Massachusetts  (1982) 

Experience: 

1985— Present:  Illinois  Department  of 

Nuclear  Safety 
1980—1985:  University  of 

Massachusetts,  Department  of 

Environmental  Health  and  Safety. 

Amherst.  Massachusetts.  Staff  Health 

Physicist 


1979—1979:  Fermi  National  Accelerator 

Laboratory.  Proton  Department, 

Batavia.  Illinois 

Bruce  J.  Soma:  Inspection  and 
Enforcement  Section  Head,  Division  of 
Nuclear  Materials.  Manages  the 
inspection  and  enforcement  program. 

Trainin: 
M.S.— Texas  A  &  M  University  (1985) 
—Nuclear  Engineering  (Health  Physics) 
B.S.— University  of  Virginia  (1979) 
— ^Nuclear  Engineering 
"Uranium  and  Thorium:  A  Perspective 

on  the  Hazard,"  Radiation  Safety 

Associated,  Springfield,  Illinois  (1986) 
"Inspection  Procedure,"  US  NRC, 

Atlanta,  Georgia  (1986) 
"Gas  &  Oil  Well  Logging  for  Regulatory 

Personnel,"  (Accepted  for  attendance 

at  November.  1986  course,  Houston, 

Texas) 

Experience: 

1986 — Present:  Illinois  Department  of 

Nuclear  Safety 
1983—1986:  Texas  A  &  M  University. 

Health  Physicist.  College  Station, 

Texas 
1980—1983:  Carolina  Power  &  Light 

Company.  Radiation  Control 

Specialist.  Hartsville.  South  Carolina 

George  E.  Merrihew:  Radioactive 
Materials  License  Inspector.  Performs 
reviews  of  radioactive  materials  license 
applications  and  performs  inspections  of 
radioactive  materials  licensees. 

Training: 

M.A.— Sangamon  State  University  (1972) 

— Biology/Psychology 

B.A.— Sangamon  State  University  (1971) 

— Biology/Psychology 

A.A.— Springfield,  College  in  Illinois 

(1969) 
— General  Secience 
"Radiological  Emergency  Response      ' 

Operation,"  FEMA,  Las  Vegas. 

Nevada  (1986) 
"Medical  Uses  of  Radionuclides,"  US 

NRC,  Oak  Ridge.  Tennessee  (1986) 
"Gas  and  Well  Logging  for  Regulatory 

Personnel."  US  NRC,  Houston,  Texas 

(1985) 
"Radioactive  Material  Training  Course: 

Hazardous  Material  Regulations  of 

the  United  States  Department  of 

Transportation."  Chicago.  Illinois 

(1985) 
"Safety  Aspects  of  Industrial 

Radiography."  US  NRC,  Baton  Rouge. 

Louisiana  (1985) 
"Introduction  to  Licensing  Practices  and 

Procedures."  US  NRC.  Bethesda, 

Maryland  (1984) 
"Inspection  Procedures,"  US  NRC, 

Atlanta,  Georgia  (1984) 
"Health  Physics  and  Radiation 

Protection,"  US  NRC.  Oak  Ridge. 

Tennessee  (1984) 
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"Radiation  Protection  Technology," 

Rockwell  International,  Energy 

Systems  Group  (1983) 
'Transportation  of  Nuclear  Materials." 

US  NRC  Illinois  (1983) 
"Executive  Development  Academy," 

Illinois  Department  of  Personnel, 

Illinois  (1981) 
"ANS  Cobol  Course,"  (1980);  "Basic 

Systems  Analysis:  (1980):  "General 

Introduction  to  Statistical  Package  for 

the  Social  Sciences"  (1979):  "DP 

Concepts"  (1979):  "IMS  Environment 

Course"  (1979);  "Easytrieve/IMS 

Class"  (1979);  "Basics  in  Easytrieve." 

State  of  Illinois  Data  Processing 

Training  Center  (1977) 
"Air  Pollution  Control  Orientation."  US 

EPA  (1978) 
"Community  Hygiene."  US  HEW. 

Georgia  (1978) 
University  of  Illinois,  School  of  Clinical 

Medicine,  (1974) 
University  of  Illinois,  School  of  Basic 

Medical  Sciences  (1973) 

Experience: 
1983-Present:  Illinois  Department  of 

Nuclear  Safety 
1974-1983:  Illinois  Department  of  Public 

Health,  Division  of  Engineering 
1971-1972:  Sangamon  State  University. 

Department  of  Biology,  Graduate 

Assistant 
1965-1967:  Memorial  Medical  Center, 

Clinical  Laboratory 

Lori  Kim  Podolak:  Radioactive 
Materials  License  Inspector.  Performs 
reviews  of  radioactive  materials  license 
applications  and  performs  inspections  of 
radioactive  materials  licensees. 

Training: 

M.S.— University  of  Lowell  (1986) 

— Radiological  Sciences 

B.S.— Kentucky  Wesleyan  College  (1984) 

— Physics 

Experience: 
1986-Present:  Illinois  Department  of 

Nuclear  Safety 
1984-1986:  University  of  Lowell 
1985:  Brookhaven  National  Laboratory 
1983:  Oak  Ridge  National  Laboratory 

Andrew  S.  Gulczynski:  Chicago 
Inspection  and  Enforcement  Section 
Head,  Division  of  Nuclear  Materials. 
Supervises  Chicago  office  materials 
license  inspectors. 

Training: 

B.S— Northeastern  Illinois  University 

(1961) 
— Biology 
"Five  Week  Health  Physics  and 

Radiation  Protection  Course."  US 

NRC.  Oak  Ridge.  Tennessee  (1986) 
"Internal  Dose  Assessment,"  Technical 

Management  Services,  Inc.,  Illinois 

(1985) 


'Transportation  of  Radioactive 

Materials,"  US  DOE,  Chicago,  Illinois 

(1985) 
"Medical  Uses  of  Radionuclides  for 

State  Regulatory  Personnel,"  US  NRC. 

Oak  Ridge,  Tennessee  (1984) 
"Safety  Aspects  of  Industrial 

Radiography  for  State  Regulatory 

Personnel."  US  NRC,  Baton  Rouge. 

Louisiana  (1983) 
"Inspection  Procedures  for  State 

Regulatory  Personnel,"  US  NRC, 

Atlanta,  Georgia  (1983) 
"Radiological  Emergency  Response 

Operations,"  FEMA,  Las  Vegas, 

Nevada  (1983) 

Experience: 
1985-Pre8ent:  Illinois  Department  of 

Nuclear  Safety 
1982-1985:  Kansas  Department  of  Health 

and  Environment,  Bureau  of  Radiation 

Control,  Topeka,  Kansas, 
1981-1982:  Argonne  National 

Laboratory,  Argonne,  Illinois 
1977-1981:  Northeastern  Illinois 

University,  Chicago,  Illinois 

/ofin  D.  Papendorf:  Radiocative 
Materials  License  Inspector.  E>erform8 
reviews  of  radiactive  materials  license 
applications  and  performs  inspections  of 
radioactive  materials  licensees. 

Training: 
N.M.T.— Oak  Park  Hospital  (1975) 
— Nuclear  Medicine  Technologist 

Certification 
R.T.— Hines  V.A.  Hospital  (1972) 
— X-Ray  Technologist  Certification 
A.S.— Central  YMCA  College  (1972) 
"Inspection  of  Transportation  of 

Radioactive  Materials,"  U.S.  NRC. 

Glen  Ellyn,  Illinois  (1985) 
"Nuclear  Transportation  for  State 

Regulatory  Personnel,"  US  NRC, 

Columbia  South  Carolina  (1984) 
"Hazardous  Materials  Training  Course," 

U.S.  DOE,  Chicago,  Illinois  (1983) 
"Radiation  Safety,"  Northwestern 

University,  Evanston.  Illinois  (1982) 
"Radiation  Therapy  Workshop,  Medical 

Linear  Accelerators."  US  Public 

Health  Service,  Chicago,  Illinois  (1981) 
"Acceptance  Testing  of  Radiological 

Imaging  Equipment."  American 

Association  of  Physicists  in  Medicine, 

American  College  of  Radiology  and 

Society  for  Radiological  Engineering, 

Chicago,  Illinois  (1981) 
"Safety  Aspects  of  Industrial 

Radiography  for  State  Programs,"  US 

NRC.  Baton  Rouge,  Louisiana  (1981) 
"Inspection  Procedures,"  US  NRC,  Glen 

Ellyn,  Illinois  (1980) 
"Quality  Assurance  in  Nuclear  Medicine 

Departments."  US  Food  and  Drug 

Administration,  Rockville,  Maryland 

(1979) 
"Radiological  Emergency  Response 

Operations  Training  Cout'se  for  State 


and  Local  Government  Emergency 

Preparedness  Personnel."  FEMA,  Las 

Vegas,  Nevada  (1979) 
"Special  Procedures  on  CT  Scanners" 

US  Public  Health  service.  Chicago. 

Illinois  (1976) 
"Radiological  Workshop."  US  Public 

Health  Service,  Chicago.  Illinois  (1976) 
Experience: 

1980-Present:  Illinois  Department  of 

Nuclear  Safety 
1976-1980:  Illinois  Department  of  Public 

Health.  Division  of  Radiological 

Health 
1973-1976:  Oak  Park  Hospital.  Nuclear 

Medicine  Technologist,  Oak  Park, 

Illinois 
1972-1973:  Oak  Park  Hospital.  X-Ray 

Technologist.  Oak  Park,  Illinois 

Robin  Gehrhardt  Bauer  Radioactive 
Materials  License  Inspector.  Performs 
reviews  of  radioactive  materials  license 
applications  and  performs  inspections  of 
radioactive  materials  licensees. 

Training: 

M.S.— Emory  University  (1985) 

— Radiological  Physics 

B.S.— University  of  Miami  (1983) 

— Biology 

"Health  Physics  and  Radiation 

Protection,"  US  NRC.  Oak  Ridge, 

Tennessee  (1986) 

Experience: 

1986-PresenL-  Illinois  Department  of 

Nuclear  Safety 
1985-1985:  Georgia  Baptist  Hospital, 

Internship,  Medical  Physics,  Atlanta, 

Georgia 
1985-1985:  Emory  University,  X-Ray, 

Nuclear  Medicine,  Calibration, 

Atlanta.  Georgia 
19893-1984:  Loyola  University.  Research 

Technician,  Maywood,  Illinois 

Joanne  B.  Kark:  Radioactive  Materials 
License  Inspector.  Performs  reviews  of 
radioactive  materials  license 
applications  and  performs  inspections  of 
radioactive  materials  licensees. 

Training: 

Graduate  work  toward  M.S. — Colorado 

State  University  (1985) 
— University  of  Tennessee  (1982) 
— Health  Physics 
B.S.— Villanova  University  (1975) 
— Biology 
Certificate — St.  Joseph's  Hospital  and 

Medical  Center  School  of  Nuclear 

Medicine  Technology  Paterson,  New 

Jersey  (1977) 
"Inspection  Procedures."  US  NRC, 

Atlanta,  Georgia  (1986) 

Experience: 
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1986-Pre8ent:  Illinois  Department  of 

Nuclear  Safety 
1981-1984:  Oak  Ridge  National 

Laboratory.  Health  and  Safety 

Research  Division.  Senior  Laboratory 

Technician 
1979-1981:  Oak  Ridge  National 

Laboratory.  Biology  Division, 

Biological  Technician 
1977-1979:  Radiology  Associates,  Albert 

Einstein  Medical  Center,  No.  Ehvision, 

Nuclear  Medicine  Technologist. 
1976-1977:  SpectroChem  Laboratories. 

Inc.,  Analytical  Chemistry  Technician 

John  W.  Cooper:  Manager.  Office  of 
Environmental  Safety.  Provides 
technical  support  to  the  Division  of 
Nuclear  Materials  on  an  as  needed 
basis. 

Training: 

Ph.D — University  of  Iowa  (1971) 

— Radiation  Biology 

M.S.— University  of  Iowa  (1966) 

— Pharmacy 

B.S.— Drake  University  (1960) 

— Pharmacy 

"Industrial  Ventilation  Systems."  OSHA 

Training  Institute,  Illinois  (1983) 
"Respirator  Safety  for  CSHOs. "  OSHA 

Training  Institute.  Illinois  (1982) 

Experience: 

1981-Pre8ent:  Illinois  Department  of 

Nuclear  Safety 
1975-1981:  U.S.  Nuclear  Regulatory 

CoRunission,  Region  HI,  Inspector  and 

license  reviewer 
1971-1975:  Allegheny  General  Medical 

Center.  Radiation  Biology  Laboratory 
1964-1971:  University  of  Iowa,  Radiation 

research  and  teaching 

Apparao  Devata:  Chief,  Division  of 
Medical  Physics.  Provides  technical 
support  to  the  Division  of  Nuclear 
Materials  on  an  as  needed  basis. 

Training: 

Ph.D. — University  of  New  Orleans 

(1975)— Physics 
M.S. — University  of  New  Orleans 

(1972)— Physics 
MSc— Andhra  University  (1968) — 

Applied  Physics 
BSc.— Andhra  Loyola  College  (1965) — 

Mathematics 

Experience: 
1985-Present:  Illinois  Department  of 

Nuclear  Safety 
1985:  Medical  Physics  Consultant 
1983-1985:  St.  James  Hospital  Medical 

Center,  Chicajgo  Heights,  Illinois. 

Medical  physicist 
1975-1983:  St.  Joseph's  Hospital.  Elgin. 

Illinois.  Medical  physicist 
1975:  Mt.  Sinai  Hospital.  Chicago. 

Illinois.  Medical  physicist 
VA  Hines  Hospital.  Hines.  Illinois. 

Medical  physicist 
1969-1975:  University  of  New  Orleans 

Research  and  teaching 


Reference:  Illinois  Program  Statement, 
Section  m,  "Implementation  of  the 
Agreement  State  Program  for  Materials 
Licenses,"  Section  IV.A.3.  "Staff 
Requirements"  and  Appendix  5, 
"Current  Agreement  State  Staff 
Positions:  Byproduct  Material,  Source 
Material  and  Special  Nuclear  Materials 
*n  Quantities  Not  Sufficient  to  Form  a 
Critical  Mass." 

b.  Regulatory  Oversight  of  Uranium 
Conversion  Plant 


i.  Personnel 

There  are  two  plants  in  the  United 
States  which  convert  natural  uranium 
oxide  (yellowcake)  to  uranium 
hexafluoride.  These  activities  are 
conducted  pursuant  to  source  materials 
licenses  issued  by  the  NRC.  Under  the 
proposed  Agreement,  the  source 
material  license  for  the  Allied  Chemical 
uranium  conversion  facility  located  in 
Metropolis  will  be  transferred  to 
Illinois.*  The  Office  of  Radiation  Safety. 
Division  of  Nuclear  Materials  will  be 
responsible  for  regulatory  oversight  with 
technical  support  from  the  Offices  of 
Environmental  Safety  and  Nuclear 
Facility  Safety.  Overall  IDNS  will 
commit  0.6  full-time  equivalent 
professionals  effort  to  this  program.  Key 
staff  assigned  to  this  program  together 
with  summaries  of  their  duties  and 
training  and  experience  are: 

fa)  Staff  previously  identified  in  the 
materials  program  (Section  20.a) 

fou-Guang  (Joe)  Hwang,  Y.  David  La 
Touche,  Bruce  J.  Sanza.  John  W.  Cooper. 

(b)  Other  IDNS  staff: 

Lih-Ching  Chu:  Chief.  Division  of 
Radiochemistry  Laboratories.  Office  of 
Environmental  Safety.  Supervises 
analytical  support  for  all  Department 
programs.  Provides  technical  support  in 
radiochemistry  and  radioanalysis. 

Training: 

Hi.D— Washington  University  (1981) — 

Chemistry 
M.A.— Washington  University  (1981)— 

Chemistry 
M.S.— East  Texas  State  University 

(1976)— Chemistiy 
B.S.— Tamkang  College  of  Arts  and 

Sciences  (1971) — Chemistry 
"Vax  Applications  Manager,"  Canberra 

Industries,  Inc.,  CT,  1984 
"Intix)duction  to  S-90-VMS  Apogee 

System  Operations."  Canberra 

Industiies,  Inc.,  CT,  1984 

Experience: 

1984-Present:  Illinois  Department  of 

Nuclear  Safety 
1981.-1984:  Illinois  Department  of  Energy 

b>)d  Natural  Resources 
1976-1981:  Washington  University.  St. 

Louis,  Missouri 


1974-1976:  East  Texas  State  University. 

Commerce.  Texas 
1973-1974:  Young-Ho  Middle  School. 

Young-Ho.  Taiwan,  ROC 
1971-1973:  Military  Service.  Taiwan. 

ROC 

David  A.  Filler  Assistance  Chief. 
Division  of  RadiochemisUy 
Laboratories,  Office  of  Environmental 
Safety.  Provides  radiochemistry  support. 

Training: 

Ph.D.— University  of  Michigan.  (1976)— 

Biochemistry 
M.S.— University  of  Michigan,  (1973)— 

Biochemistry 
B.S.— Purdue  University  (1969) — 

Chemistry 
"Vax  Applications  Manager."  Canberra 

Industiies.  Inc..  Connecticut  (1984) 
"Introduction  to  S-flO-VMS  Apogee 

System  Operations."  Canberra 

Industiies.  Inc.,  Connecticut  (1984) 
"Auditor  Training,"  Gilbert/ 

Commonweath  (1984) 
"Radiological  Monitor,"  Indiana 

Department  of  Civil  Defense  and 

Emergency  Management  (1983) 
"Radiochemistry  for  State  Regulatory 

Personnel."  NRC  (1983) 
"Radiological  Monitoring.  Sampling  and 

Analysis  of  Nuclear  Facilities."  US 

DOE  (1983) 
"Radiological  Emergency  Response 

Training  for  State  Government 

Emergency  Preparedness  Personnel," 

FEMA/US  DOE  (1982) 

Experience: 

1984-4>resent:  Illinois  Department  of 

Nuclear  Safety 
1981-1984:  Indiana  State  Board  of 

Health,  Radiochemistry  Lab, 

Indianapolis,  Indiana 
1977-1981:  Indiana  University  Medical 

Center,  Indianapolis,  Indiana 
1976-1977:  St.  Jude  Children's  Research 

Hospital.  Memphis,  Tennessee 

fames  F.  Scheweitzer  Health 
Wiysicist  Office  of  Environmental 
Safety.  Serves  as  a  specialist  in 
environmental  monitoring  and  will 
provide  technical  support  and  guidance 
in  this  area. 

Training: 

Ph.D.— Purdue  University  (1985)— 
Environmental  Toxicology 
M.S.— Purdue  University  (1981}-^ealth 

Physics 
B.S.— Randolph-Macon  College  (1976)— 

Biology 
Environmental  Laws  and  Compliance 

Course 
Short  Course:  Uranium  and  Thorium:  A 

Perspective  on  the  Hazard  (1986) 

Experience: 

1986-Pre8ent:  Illinois  Department  of 
Nuclear  Safety 
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1985-198&  Purdue  University.  Office  of 

Radiological  and  Chemical  Control 
1980-1980:  Purdue  University.  Office  of 

Radiological  and  Chemical  Control 

Michael  H.  Momeni:  Chief.  Low-Level 
Waste  Siting  Section,  Office  of 
Environmental  Safety.  Provides 
radiological  and  environmental  support 
for  the  Office  of  Environmental  Safety 
and  will  provide  technical  support  for 
Allied  Chemical  regulatory  actions. 

Training: 
Ph.D — University  of  Iowa — Biophysics/ 

Radiation  Biology 
M.S. — University  of  Iowa — Nuclear 

Physics 
B.A. — Luther  College — Physics- 
Mathematics 

Experience: 
1986-Present:  Illinois  Department  of 

Nuclear  Safety 
198&-1966:  Scientist.  Oak  Ridge 

Associated  Universities.  Oak  Ridge. 

Tennessee 
1983-1985:  Professor-Director  of  Health 

Physics  Program.  San  Diego  State 

University,  San  Diego,  California 
1975-1983:  Senior  Scientist.  Argonne 

National  Laboratory.  Argonne.  Illinois 
1970-1975:  Biophysicist-Lecturer.  The 

University  of  California.  Davis. 

California 
1962-1963:  Science  Teacher.  Urbana 

Consolidated  Schools.  Iowa 

Gary  Wright:  Manager.  Office  of 
Nuclear  Facility  Safety.  Provides 
technical  assistance  concerning 
engineering  principles  and  emergency 
planning  and  response. 

Tranining: 
— Sangamon  State  University  (1974) 
— Degree  approx.  half  complete  in  Public 

Administration 
M.S.— University  of  Illinois  (1965)— 

Nuclear  Engineering 
B.S.— Millikin  University  (1964)— 

Physics/Mathematics 
"Management  Education  Workshop."  111. 

Dept.  of  Personnel.  Champaign  (1978) 
"International  Symposium  on  Migration 

of  Tritium  in  the  Environment," 

International  Atomic  Energy  Agency, 

California  (1978) 
"Radiological  Emergency  Response 

Operations."  US  NRC,  Nevada  (1977) 
"Workshop  on  Collective  Bargaining  for 

Public  Employees."  111.  Dept.  of 

Personnel  (1976) 
"Administrative  and  Organizational 

Behavior."  III.  Dept.  of  Public  Health 

(1975) 
"Professional  Engineering  Review." 

Univ.  of  IlL  (1974) 
"Response  of  Structures  to  External 

Forces,  i.e..  Earthquakes.  Tornados. 

etc.."  Penn.  State  Univ.  (1968) 

Experience: 


1980-Present:  Illinois  Department  of 

Nuclear  Safety 
1973-1960:  Illinois  Department  of  Public 

Health 
1967-1973:  Sangamo- Weston  Electronics 

Company.  Springfield.  Illinois 
1965-1967:  Westinghouse  Electric 

Company.  Forrest  Hills,  Pennsylvania 

Reference:  Illinois  Program  Statement, 
Section  III.D."  Allied  Chemical  Uranium 
Conversion  Facility."  Appendix  5.  and 
Appendix  9.  "Current  Agreement  State 
Staff  Positions:  Low-Level  Radioactive 
Waste  Management  Program.  Office  of 
Environmental  Safety." 

c.  Licensing  and  Regulation  of 
Permanent  Disposal  of  Low-Level 
Radioactive  Waste 

i.  Personnel 

The  Office  of  Environmental  Safety 
has  responsibility  for  the  low-level 
waste  (LLW)  management  regulatory 
program  which  includes  the  Sheffield 
site  and  the  regional  waste  disposal 
facility.  The  assessment  of  the 
regulatory  framework  is  included  under 
Criterion  9.  "Radioactive  Waste 
Disposal."  The  LLW  and  transportation 
management  program  is  staffed  by  13 
technical  staff  members.  The  Manager 
of  the  Office  of  Environmental  Safety 
will  provide  overall  supevision  and 
management  and  the  Chief  of  the 
Office's  Division  of  Nuclear  Chemistry 
will  provide  laboratory  support. 
Technical  support  will  also  be  available 
from  the  Division  of  Nuclear  Materials. 
These  personnel  and  summaries  of  their 
duties  are: 

(a)  Staff  previously  identified  in  the 
materials  or  uranium  conversion  plant 
regulatory  oversight  programs  (Section 
20  a  and  b): 

Michael  H.  Momeni.  Lih-Ching  Chu. 
John  W.  Cooper,  James  F.  Schweitzer. 

(b)  Other  IDNS  Staff: 

Robert  A.  Lommler  Chief.  Division  of 
Waste  and  Transportation.  Has 
responsibilities  for  implementing  the 
Illinois  LLW  management  act. 
supervises  staff  in  the  LLW  program  and 
manages  the  spent  nuclear  fuel  and  LLW 
shipment  inspection  program. 

Training: 
B.S  — Kent  State  University  (1971>— 

Chemistry 
"10  CFR  61."  US  NRC.  Springfield. 

Illinois  (1986) 
"Incinerator  Basics,"  Univ.  of  California, 

Charlotte,  N.C.  (1986) 
"Radioactive  Material  Transportation 

Workshop,"  US  DOE.  Chicago.  Illinois 

(1985) 
"10  CFR  61  Compliance."  TMS,  Inc.. 

Washington.  D.C.  (1984) 


"Radiological  Protection  Officer 

Course,"  U.S.  Army  (1978) 
"Chemical  Officer  Advanced  Course," 

U.S.  Army  (1978-1979) 
"Transportation  of  Hazardous  Materials 

by  Air,"  US  DOT  (1972) 
"Chemical  Officer  Basic  Course."  U.S. 

Army  (1971) 

Experience: 
19B4-Pre8ent:  Illinois  Department  of 

Nuclear  Safety 
1979-1983:  U.S.  Army.  Radiation  Safety 

Officer,  Ft.  Riley.  Kansas 
1975-1978:  U.S.  Army.  Mannehim,  West 

Germany 
1971-1975:  U.S.  Army.  Edgewood, 

Maryland 

Michael  Klebe:  Nuclear  Safety 
Engineer.  Serves  as  technical  resource 
on  LLW  management  environmental 
problems,  decomissioning  and  disposal 
facility  siting. 

Training: 
M.S. — Montana  College  of  Mineral 

Science  and  Technology  (1982) — 

Mining  Engineering 
B.S. — Montana  College  of  Mineral 

Science  and  Technology  (1980)— 

Mining  Engineering 

Experience: 
1986-Present:  Illinois  Department  of 

Nuclear  Safety 
1982-1986:  Shell  Mining  Company, 

Houston,  Texas  and  Elkhart,  Illinois. 

Mining  Engineer 

David  Flynn:  Geologist.  Evaluates 
geological  and  hydrologic  factors 
relating  to  LLW  management. 

Training: 
B.S. — Southern  Illinois  University 

(1979)— Geology 
"Uranium  and  Thorium:  A  Perspective 

on  the  Hazard."  Radiation  Safety 

Associates.  Springfield.  Illinois  (1966) 
"Corrective  Actions  for  Containing  and 

Controlling  Ground  Water 

Contamination,"  National  Water  Well 

Association.  Columbus.  Ohio  (1986) 
"A  Standardized  System  for  Evaluation 

of  Groundwater  Pollution  Potential 

Using  Hydrogeologic  Setting," 

National  Water  Well  Association. 

Denver,  Colorado  (1986) 
"Groundwater  Pollution  and 

Hydrology,"  Princeton  &  Associates. 

Miami,  Florida  (1986) 
"Engineering  and  Design  of  Waste 

Disposal  Systems."  Civil  Engineering 

Department.  Colorado  State 

University.  Fort  Collins.  Colorado 

(1985) 
"Groundwater  Monitoring  Workshop." 

Illinois  Department  of  Energy  and 

Natural  Resources,  Champaign. 

Illinois  (1984) 


Federal  Regirter  /  VoL  51.  No.  250  /  Wednesday.  December  31.  1988  /  Notices 


47337 


"Radiological  Emergency  Response 
Training  for  State  and  Local 
Government  Emeigency  Preparedness 
Personnel."  FEMA.  Nevada  Test  Site 
(1983) 

Experience: 

1983-Present:  Illinois  Department  of 

Nuclear  Safety 
1981-1983:  Mine  Geologist  Atlas 

Minerals  Corporation,  Moab,  Utah 
1980-1981:  Associate  Mine  Geologist. 

Rancher's  Exploration  &  Development 

Corporation,  Albuquerque.  New 

Mexico 
1979-1980:  Junior  Geologist.  Rancher's 

Exploration  ft  Development 

Corporation.  Albuquerque,  New 

Mexico 

Shannon  M.  Ftanntgan:  Geologist. 
Reviews,  interprets  and  evaluates 
geologic  hydrologic  physical  and 
environmental  data  related  to 
environmental  impact,  design,  location, 
construction  and  decommissioniog  of 
facilities. 

Training: 

B.S.-Drake  University  (1978)  Geolc^y 
A.A.-Springfield  College  in  Illinois 

(1976)-Busines8 
"Radiological  Emergency  Response." 

FEMA.  Nevada  (1988) 
"Groundwater  Contaminant  Transport 
Modeling."  Princeton  University. 
Princeton.  New  Jersey  (1986) 
"A  standardized  System  for  Evaluating 
Groundwater  Pollution  Using 
Hydrogeotogic  Se(tii«."  Denver. 
Colorado  (1986) 
"Groundwater  Pollution  A  Hydrology." 
Princeton  Associates,  ftnceton.  New 
Jersey  (1886) 
"Borehole  Geophysics  Teclniques  for 
Solving  Groundwater  Problems." 
National  Water  Well  Association. 
Denver.  Colorado  (1986) 
"Soil  Mechanics  and  Foundations.'* 
Lincoln  Land  Community  College, 
Springfield,  Illinois  (1981) 
"Environmental  Risk  Assessment," 
Sagamon  State  University,  Sprin^eld. 
Ilknois  (10B5) 
"Recognition,  Evaluation,  and  Control  of 
Ionizing  Radiation."  OSHA  Training 
Institute,  Illinois  (1985) 
Experience: 

1985-Present:  Illinois  Department  of 

Nuclear  Safety 
1984-1985:  Hanson  &igineers.  Inc. 

Springfield,  Hiinois 
1981-1984:  Veesay  Geoservice,  Inc. 

Denver,  Colorado 
1978-1981:  Hanson  Engineers,  Inc. 

Springfield.  Illinois. 

Ceoi:ge  T.  FitrGerald:  Nuclear  Safety 
Engineer  L  Principally  responsible  for 
geology. 

Training: 


B.A.-Humboldt  State  University. 

California  (1968}-Geology 
Post-Graduate  Work:  Education. 

Humboldt  State  University.  Economic 

Evaluation,  Colorado  School  of  Mines. 

Golden,  Colorado 

Experience: 

1986-Pre8ent:  Illinois  Department  of 

Nuclear  Safety 
1984-1986:  Boliden  Minerals,  Inc..  Silver 

City.  New  Mexico 
1980-1984;  Minatome  Corporadon. 

Denver,  Colorado 
1975-1980:  SOHIO.  Seboyeta.  New 

Mexico 
1968-1975:  Kerr  McGee  Corporation 

Grants,  New  Mexico 

Dana  M.  Willaford:  Nuclear  Safety 
Supervisor.  Responsible  for  overall 
operation  of  waste  generator 
registration  and  inspection  program. 

Training: 

M.P.A.-Sangamon  State  University 

(1983) 
B.A.-University  of  Illinois  (1981}- 

Political  Science,  Math/Physics  Minor 
"Radioactive  Materials  Transportation 

Course."  US  DOE,  Kansas  City, 

Missouri  (1986) 
"Uranium  and  Thorium:  A  Perspective 

on  the  Hazard."  Radiati<m  Safety 

Associates,  hic..  Springfield.  Illinois 

(1986) 
"Recognition.  Evaluatirai.  and  Control  of 

Ionizing  Radiation."  OSHA,  Des 

Plaines.  Ilhnois  (1985) 
"Environmental  Laws  and  Regulations 

Compliance  Course,"  government 

institutes.  Washington.  D.C  (1985) 
"Radiological  Emergency  Response 

Operatioas  Course,"  EEMA.  Nevada 

(1983) 

Experience: 

1983-Presenk  lUinois  Department  of 

Nuclear  Safety 
1981-1983:  Illinois  Department  of 

Nuclear  Safety/Sangamon  Slate 

University  (Graduate  Public  Service 

Intern) 
1977-1981:  University  of  Illinois  (Stud«it 

Worker) 

Tim  Ranyon:  Nuclear  Safety 
Inspector.  Assists  the  Chief.  Waste  ft 
Transportation  Management. 

Training: 

A.S.^lhnois  Central  College-Radlologic 

Technology 
"Hazardous  Materials  Transportation 

Course."  ISP.  Illinois  State  Policy 

Academy.  Springfield.  Ulimns  (1985) 
"Review  of  USDOT  Regulations. '  US 

NRC.  Hanford,  Washington  (1985) 
"Evaluation  and  Control  of  Ionizing 

Radiation,"  OSHA,  Argonne  National 

Laboratory  (1981) 
"Emergency  Response  for  Radiological 

Accidents."  REECO.  Las  Vegas, 

Nevada  (1981) 


Experience: 
1985-Pre8ent:  Illinois  Department  of 

Nuclear  Safety,  Office  of 

Environmental  Safety 
1979-1985:  Illinois  Department  of 

Nuclear  Safety,  Office  of  Radiation 

Safety 

Stephen  B.  Shafer  Nuclear  Safety 
Inspector  D.  Performs  inspections  and 
health  physics  Surveys. 

Training: 
Graduate  Classes  (non-degree) 

University  of  Illinois  (1984) 
B.S.-Westem  Clmois  University  (1983)- 

Geophysics 
Hazardous  Materials  Transportation 

Enforcement  Course,  Illinois  State 

Police,  Springfield.  Illinois  (1986) 
Radiological  Emergency  Response 

Operations  Course,  FEMA.  Nevada 

(1986) 
Short  Course:  Uranium  and  Hiorium:  A 

Perspective  on  the  Hazard  {1988) 

Experience: 

1986-Pre8ent:  Illinois  Department  of 

Nudear  Safety 
1984-1964:  Uiaois  Department  of 

Nuclear  Safety,  Summer  Intern 

Eric  Schwing:  Attorney.  Provides  legal 
counsel  to  the  Director  and  technical 
staff  in  iow-levri  radioactive  waste 
management. 

Training; 
Ph.D.  Candidate  (presently  enrolled). 

Michigan  State  University.  Resource 

Development/Environmental 

Toxicology 
Doctor  of  Laws  (1982),  Thomas  M. 

Cooley  Law  School 
B.A.— Michigan  State  University  (1976) 
— Chemistry 

Experience: 

1986-Present;  Illinois  Departinent  <rf 

Nuclear  Safety 
1978-1986:  Michigan  Department  of 

Public  Health 
1973-197a-  Michigan  State  University 
1971-1972;  Wilham  Beaumont  Geneal 

Hospital  {U.S.  Anny) 

Gregory  P.  Crcwch:  Chief.  Divisioa  of 
Radioecdogy.  Directs  the  Office's 
environmental  surveillance  program. 

Training: 

M.P.H. — University  of  Minnesota  (1986) 

— ^Environmental  Health 

M.S.— Purdue  University  (1977) 

— Bionucleonics/Health  Physics 

B.S.— Purdue  University  (1975) 

— Biology 

"Seminar  on  the  T^aasportation  of 

Nuclear  Materials."  US  NRC. 

Springfield,  Illinois  (1983) 
"Radiological  Emergency  Response 

Course."  US  DOE/FEMA,  Nevada 

Test  Site  (1983)  / 


BEST  COPY  AVAILABLE 
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"Inspection  Procedures  Course."  US 
NRC.  Atlanta.  Georgia  (1982) 

Experience: 
1986-Present:  Illinois  Department  of 

Nuclear  Safety 
1981-1984:  Illinois  Department  of 

Nuclear  Safety 
1977-1978:  Indiana  University  Medical 

Center.  Assistant  Radiation  Safety 

Officer 
1978-1977:  Purdue  University. 

Radiological  Services.  Graduate 

Assistant 

Gregory  J.  ShotL  Nuclear  Safety 
Supervisor.  Supervises  the 
Department's— Mobile  Radiochemistry 
Laboratory. 

Training: 
M.S.— University  of  Michigan  (1985). 

Fisheries 
B.S. — University  of  New  Hampshire 
.  (1981).  Biology 

Experience: 
1986-Present:  Illinois  Department  of 

Nuclear  Safety 
1985-1986:  Environmental  &  Chemical 

Sciences,  Inc.;  Environmental  Scientist 
1984:  Lawrence  Livermore  National 

Laboratory;  Research  Associate. 

Environmental  Intern  Program 
1981-1984:  University  of  Washington. 

Laboratory  of  Radiation  Ecology. 

Research  Assistant 

David  D.  Ed:  Assistant  Manager. 
Office  of  Environmental  Safety. 

Training: 
B.S. — University  of  Illinois.  Urbana^ 

(1971) 
— Chemistry 
"Radon  Training  for  State  Personnel," 

US  EPA  (1986) 
"Comprehensive  Health  Physics." 

Rockwell  International  (1985) 
"Biological  Effects  of  Ionizing 

Radiation."  Harvard  University. 

School  of  Public  Health  (1982) 
"Dose  Projection.  Accident  Assessment 

and  Protective  Action  Decision 

Making  for  Radiological  Emergency 

Response."  US  NRC.  FEMA  (1980) 
"Environmental  Radiation 

Surveillance."  Georgia  Institute  of 

Technology  (1977) 
"Radiological  Emergency  Response 

Operations  Training."  US  NRC.  ERDA 

(1977) 
"Environmental  Source  Term  Modeling." 

University  of  Chicago,  Argonne 

National  Laboratory  (1971) 

Experience: 
1980-Pre8ent:  Illinois  Department  of 

Nuclear  Safety 
1973-1980:  Illinois  Department  of  Public 

Health 
1972-1973:  Illinois  Environmental 

Protection  Agency 


Abdul  Khalique:  Nuclear  Safety 
Scientist  I.  Plans,  implements  and 
participates  in  radioanalytical  programs. 

Training: 
Ph.D. — University  of  Birmingham, 

England  (1976),  AnalyticalChemistry 
M.S. — University  of  Karachi,  Pakistan 

(1967).  Chemistry 
B.S. — University  of  Karachi,  Pakistan 

(1964) 
Quality  Control  Course,  University  of 

Business  Administration.  University 

of  Karachi.  Pakistan  1964) 

Experience: 
1986-Present  Illinois  Department  of 

Nuclear  Safety 
1981-1986:  Department  of  Pharmacology. 

Southern  Illinois  University  School  of 

Medicine 
1975-1980:  Glaxo  Laboratories 

(Pakistan).  Ltd. 
1968-1970:  Opal  Laboratories.  Ltd. 

(Pakistan) 

Melanie  A.  Hamel:  Health  Physicist. 
Functions  as  a  health  physics  specialist 
in  the  environmental  monitoring 
division. 

Training: 
B.S.— University  of  Lowell.  MA  (1977). 

Health  Physics 
University  of  Lowell,  MA  (1977). 

Environmental  Monitoring  and 

Surveillance.  Health  Physics 

Certification  Review.  Medical  Health 

Physics 
"Environmental  Law  and  the  Citizen." 

Sangamon  State  University. 

Springfield.  Illinois 
"Post-Accident  Radiation  Assessment." 

Northwestern  University.  Illinois 
"Radiation  Protection  Instrumentation." 

Harvard  University,  Boston,  MA 
"Radon  Training  Session  for  State 

Personnel,"  US  EPA 

Experience: 
1982-Present:  Illinois  Department  of 

Nuclear  Safety 
1977-1981:  Yankee  Atomic  Electric 

Company 
1975:  University  of  Lowell.  Research 

Reactor  Facility.  Health  Physics 

Technician 

Michael  V.  Madonia:  Nuclear  Safety 
Associate.  Performs  technical  duties 
concerning  nuclear  facility  monitoring 
and  environmental  radiation  control. 

Training: 
B.S. — University  of  Illinois 
— Nuclear  Engineering,  Radiation 

Protection  and  Shielding 
"Air  Sampling  for  Radioactive 

Materials,"  Oak  Ridge  Associated 

Universities;  Oak  Ridge,  Tennessee 

(1986) 
"Personal  Computer  Applications  in 
Health  Physics,"  TMS.  Inc.;  Boston, 
MA  (1986) 


Nuclear-General  Employee  Training 

(NGET).  Commonwealth  Edison. 

Chicago.  Illinois  (1985) 
"Radiation  Detection  and 

Measurement — Advanced  Course," 

Eberline  Analytical.  Albuquerque. 

New  Mexico  (1985) 
"Fundamentals  of  Ground  Water 

Contamination."  Geraghty  &  Miller. 

Chicago.  Illinois  (1985) 

Experience: 
1985-Present:  Illinois  Department  of 

Nuclear  Safety 
1963-1984  (Summers):  Illinois 

Department  of  Nuclear  Safety 

Richard  Walker  Nuclear  Policy 
Analyst.  Performs  review  and  analysis 
of  Federal  and  State  regulations. 

Training: 
Ph.D— Purdue  University  (1976) 
— Sociology  (Research  Methods  and 

Statistics) 
M.S.— Purdue  University  (1974) 
— Sociology 

B.S —Marietta  College  (1972) 
— Sociology 
Environmental  Radiation  Surveillance. 

Harvard  University.  Massachusetts 

(1985) 
"Fundamentals  of  Radiation  Safety," 

Radiation  Safety  Associates  (1985) 

Experience: 
1985-Pre8ent:  Illinois  Department  of 

Nuclear  Safety 
1978-1984:  Chairman,  Department  of 

Sociology,  Blackburn  College, 

Carlinville,  Illinois 
1976-1978:  Department  of  Sociology 

Muhlenberg  College,  Allentown, 

Pennsylvania 

Teresa  A.  Adams:  Nuclear  Policy 
Analyst.  Performs  staff  functions 
coordinating  and  assisting  with  the 
direction  of  office  programs. 

Training: 
B.A.— Wellesley  College  (1981) 
— German 
Massachusetts  Institute  of  Technology. 

Department  of  Urban  Studies  and 

Planning  (1982-1984) 
University  of  Hanover.  West  Germany: 

Department  of  Planning  and 

Architecture  (1981-1982) 
Additional  coursework  in  decision 

analysis,  fundamentals  of  radiation 

protection,  hazardous  waste 

minimization 

Experience: 
1985-Present:  Illinois  Department  of 

Nuclear  Safety 
1984:  Parliamentary  Research  Service; 

Bonn.  West  Germany 
1982-1984:  Worked  on  a  variety  of 

projects  dealing  with  policy 
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development  and  dispute  resolution  in 

environmental  issues 

PaulE.  Seidler  Nuclear  Policy 
Analyst.  Responsible  for  implementing 
the  Illinois  public  participation  plan, 
also  performs  as  liaison  with  local 
government  groups. 

Experience: 

MA.— University  of  Chicago  (1966) 

—Public  Policy 

B.A.— Uni'/ersity  of  Illinois  (1983) 

—Political  Science.  Communications 
Studies 
Urban  &  Regional  Information  Systons 

Association.  1986  Annual  Conference 

(1986) 

Experience: 

1986-Present:  Illinois  £)epartment  of 

Nuclear  Safety 
1985-1986:  University  of  Chicago.  Office 

of  the  Comptroller 
1985-1985:  Illinois  Bureau  of  the  Bodset 
1984-1985:  Compass  Health  Plans 
1984-1984:  U.S.  Senator  Paul  Simon 
1982-1982;  CreaUve  Research 

Associates 

Reference:  Illinois  Program  Statement. 
(Section  H.CI41),  *i.ow-Level  Waste 
Management."  (Section  Il.Cl.b) 
"Sheffield  Low-Level  Waste  Disposal 
Facility."  SecUon  IV.a  "Low-Level 
Radioactive  Waste  Management 
Program."  and  Appendices  5  and  9. 

21.  Conditions  Applicable  to  Special 
Nuclear  Materiel.  Source  Material  and 
Tritium.  Nothing  in  the  State's 
regulatory  program  shall  interfere  with 
the  duties  imposed  on  the  bolder  of  the 
materials  by  the  NRC.  for  example,  the 
duty  to  report  to  the  NRC.  on  NRC 
prescribed  forms  (1)  transfers  of  special 
nuclear  material  source  material,  and 
tritium;  and  (2)  periodic  inventory  data. 
The  State's  regulations  do  not  prohibit 
or  interfere  with  the  duties  imposed  by 
the  NRC  on  holders  of  special  nuclear 
material  owned  by  the  U.S.  Department 
of  Energy  or  licensed  by  NRC,  such  as 
the  responsibility  of  licensees  to  supply 
to  the  NRC  reports  of  transfer  and 
inventory. 
Reference:  32  ILL  Adm.  Code  310.ia 

22.  Special  Nuclear  Material  Defined. 
The  definition  of  special  nuclear 

material  in  quantities  not  sufficient  to 
form  a  critical  mass,  as  contained  in  the 
Illinois  regulations,  is  uniform  with  the 
definition  in  10  CFR  Part  150. 

Reference:  32  ILL  Adm.  Code  310.20. 
Definition  of  Special  Nuclear  Material  in 
Quantities  Not  Sufficient  to  Form  a 
Critical  Mass. 

Administration 

23.  Fair  and  Impartial  Administration. 
The  Illinois  statute  and  regulations 

provide  for  administrative  and  judicial 


review  of  actions  taken  by  the 
Department  of  Nuclear  Safety. 

Reference:  32  111.  Adm.  Code  ParU  20a 
310.90.  310.110.  330.500.  Part  400. 

24.  State  Agency  Designation.  The 
Illinois  Department  of  Nuclear  Safety 
has  been  designated  as  the  State's 
radiation  control  agency. 

References:  Enabling  statute  for 
Illinois  Department  of  Nuclear  Safety. 
III.  Rev.  Stat  1985.  ch.  127.  par.  63bl7.' 

25.  Existing  NRC  Licenses  and 
Pending  Applications. 

The  Department  has  made  provision 
to  continue  NRC  licenses  in  effect 
temporarily  after  the  transfer  of 
jurisdiction.  Such  licenses  will  expire  on 
the  date  of  expiration  specified  in  the 
NRC  license. 

With  respect  to  the  radioactive 
materials  covered  by  the  NRC  license 
issued  to  Kerr-McGee  Chemical 
Corporation  for  the  West  Chicago  Rare 
Earth's  Facility  (Docket  No.  40-20ei-SC) 
the  NRC  staff  has  determined  that  the 
radioactive  materials  at  the  facihty  are 
most  appropriately  treated  as  thorium 
mill  tailings,  i.e..  bjrproduct  materials 
are  defined  in  Section  lle.(2)  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
whereas  the  thorium-bearing  materials 
recovered  ftwn  off-site  residential 
properties  and  sewer  treatment  plant  in 
West  Chicago  and  stored  at  the  Kerr- 
McGee  facility  are  source  material.  The 
former  material  (lle(2)  by  product 
material)  will  not  be  subject  to  the 
Agreement  and  NRC  will  retain 
regulatory  jurisdiction.  The  latter 
material  will  be  regulated  by  IDNS 
when  the  Agreement  becomes  effective. 
Radiologically  contaminated  materials 
in  Kress  Creek  and  in  Reed-Keppler 
Part  West  Chicago  have  also  been 
determined  by  NRC  staff  to  be  source 
material  The  former  is  the  subjet^  of  an 
Atomic  Safety  and  Licensing  Board 
(ASLB)  Proceeding  (Docket  40-2081-SC 
(ASLBP  No  84-502-01-SC)].  In  the  Kress 
Creek  proceeding,  in  which  Kerr-McGee 
and  the  People  of  the  State  of  Illinois  are 
parties,  the  ASLB  found  that  the 
presence  of  this  material  in  Kress  Creek 
and  the  West  Branch  of  the  DuPage 
River  probably  resulted  from  the 
conduct  of  an  NRC  (and  AEC)  licensed 
activity  at  the  West  Chicago  Rare  Earths 
Facility.  The  ASLB,  however,  declined  to 
require  clean-up  of  the  Creek  and  River 
based  upon  its  analysis  of  the  hazard 
posed  by  the  radiologically 
contaminated  material.  The  NRC  staff 
has  appealed  that  decision  to  the 
Atomic  Safety  and  Licensing  Appeal 
Board,  but  a  decision  on  appeal  has  not 
yet  been  issued.  Jurisdiction  over  source 
material  in  Kress  Creek  and  the  West 
Branch  of  the  DuPage  River  will  be 
relinquished  to  Illinois  when  the 


Agreement  becomes  effective.  At  that 
time,  the  NRC  staff  will  request 
termination  of  the  ASLB  proceeding. 
Jurisdiction  over  the  source  material  in 
Reed-Keppler  Park  wUl  also  be 
relinquished  to  Illinois  when  the 
Agreement  becomes  effective. 

With  respect  to  the  Sheffield  low-level 
radioactive  waste  disposal  site, 
jurisdiction  will  be  relinquished  by  the 
NRC  to  Illinois  when  the  Agreement 
becomes  effective.  At  that  time.  NRC 
staff  will  request  termination  of  the 
ASLB  proceeding  (Docket  27-»-SC 
(ASLB  No.  76-374-01-OT)]. 

Reference:  32  ILL  ADM.  CODE 
330.360. 

26.  Relations  With  Federal 
Government  and  Other  States.  There 
should  be  an  interchange  of  Federal  and 
State  information  and  assistance  in 
cormection  with  the  issuance  of 
.  regulations  and  hcenses  or 
authorizations,  inspection  of  licensees, 
reporting  of  incidents  and  violations, 
and  training  and  education  problems. 

The  proposed  agreement  declares  that 
the  State  will  use  its  best  efforts  to 
cooperate  »vith  the  NRC  and  the  other 
Agreement  States  in  the  formulation  of 
standards  and  regulatory  programs  for 
the  protection  against  hazards  of 
radiation  and  to  assure  that  the  State's 
program  will  continue  to  be  compatible 
with  the  Commission's  program  for  the 
regulation  of  like  materials. 

Reference:  Proposed  Agreement 
between  the  State  of  Illinois  and  the 
Nuclear  Regulatory  Commission,  Article 
VI. 

27.  Coverage.  Amendments. 
Reciprocity. 

The  proposed  Illinois  agreement 
provides  for  the  assumption  of 
regulatory  authority  over  the  following 
categories  of  materials  within  the  State: 

(a)  Byproduct  material  as  defined  by 
Section  lle(l)  of  the  Atomic  Energy  Act. 
as  amended. 

(b)  Source  materials. 

(c)  Special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass. 

(d)  The  land  disposal  of  source,  by- 
product and  special  nuclear  material 
received  from  other  persons. 

Reference:  Proposed  Agreement, 
Article  I. 

Provision  has  been  made  by  Illinois 
for  the  reciprocal  recognition  of  licenses 
to  permit  activities  tvithin  Illinois  of 
persons  licensed  by  other  jurisdictions. 
This  reciprocity  is  like  that  granted 
under  10  CFR  Part  150. 

Reference:  32  ILL  ADM.  CODE 
330.900. 

28.  NRC  and  Department  of  Energy 
Contractors. 
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The  State's  regulations  provide  that 
certain  NRC  and  DOE  contractors  or 
subcontractors  are  exempt  from  the 
State's  requirements  for  licensing  and 
registration  of  sources  of  radiation 
which  such  persons  receive,  possess, 
use,  transfer,  or  acquire. 

Reference:  32  ILL  ADM.  CODE  310.30. 

III.  Staff  conclusion 

Section  274d  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  states: 

The  Commission  shall  enter  into  an 
agreement  under  subsection  b  of  tills  section 
with  any  State  if: 

(1)  The  Governor  of  that  State  certifies  that 
the  State  has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect  the 
public  health  and  safety  with  respect  to  the 
materials  within  the  State  covered  by  the 
proposed  agreement,  and  that  the  State 
desires  to  assume  regulatory  responsibility 
for  such  materials;  and 

(2)  The  Commission  finds  that  the  State 
program  is  in  accordance  with  the 
requirements  of  subsection  a  and  in  all  other 
respects  compatible  with  the  Commission's 
program  for  the  regulation  of  such  materials, 
and  that  the  State  program  is  adequate  to 
protect  the  public  health  and  safety  with 
respect  to  the  materials  covered  by  the 
proposed  amendment. 

The  staff  has  concluded  that  the  State 
of  Illinois  meets  the  requirements  of 
Section  274  of  the  Act.  The  State's 
statutes,  regulations,  personnel, 
licensing,  inspection  and  administrative 
procedures  are  compatible  with  those  of 
the  Commission  and  adequate  to  protect 
the  public  health  and  safety  with  respect 
to  the  materials  covered  by  the 
proposed  agreement.  Since  the  State  is 
not  seeking  authority  over  uranium 
milling  activities,  subsection  o,  is  not 
applicable  to  the  proposed  Illinois 
agreement. 

Dated  at  Bethesda,  Maryland,  this  24th  day 
of  December  1966. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
G.  Wayne  K01T, 
Director.  Office  of  State  Programs. 

Appendix  A — Proposed  Agreement 
Between  the  United  States  Nuclear 
Regulatory  Commission  and  the  State  of 
Illinois  for  Discontinuance  of  Certain 
Commission  Regulatory  Authority  and 
Responsibility  Within  the  State  Pursuant 
To  Section  274  of  the  Atomic  Energy  Act 
of  1954,  as  Amended 

WHEREAS,  the  United  States  Nuclear 
Regulatory  Commission  (hereinafter 
referred  to  as  the  Commission]  is 
authorized  under  Section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(hereinafter  referred  to  as  the  Act),  to 
enter  into  agreements  with  the  Governor 
of  any  State  providing  for 
discontinuance  of  the  regulatory 


authority  of  the  Commission  within  the 
State  under  Chapters  6,  7  and  8,  and 
Section  181  of  the  Act  with  respect  to 
byproduct  materials  as  defined  in 
Sections  lle.(l]  and  (2)  of  the  Act,   . 
source  materials  and  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass;  and. 

WHEREAS,  the  Governor  of  the  State 
of  Illinois  is  authorized  under  Illinois 
Revised  Statutes.  1985.  ch.  Ill  Vt.  par. 
216b  and  ch.  Ill  V»,  par.  241-19  to  enter 
into  this  Agreement  with  the 
Commission:  and. 

WHEREAS,  the  Governor  of  the  State 

of  Illinois  certified  on that  the 

State  of  Illinois  (hereinafter  referred  to 
as  the  State)  has  a  program  for  the 
control  of  radiation  hazards  adequate  to 
protect  the  public  health  and  safety  with 
respect  to  the  materials  within  the  State 
covered  by  this  Agreement,  and  that  the 
State  desires  to  assume  regulatory 
responsibility  for  such  materials:  and. 

WHEREAS,  the  Commission  found  on 

that  the  program  of  the  State  for 

the  regulation  of  the  materials  covered 
by  this  Agreement  is  compatible  with 
the  Commission's  program  for  the 
regulation  of  such  materials  and  is 
adequate  to  protect  the  public  health 
and  safety;  and. 

WHEREAS,  the  State  and  the 
Commission  recognize  the  desirability 
and  importance  of  cooperation  twtween 
the  Commission  and  the  State  in  the 
formulation  of  standards  for  protection 
against  hazards  of  radiation  and  in 
assuring  that  State  and  Commission 
programs  for  protection  against  hazards 
of  radiation  will  be  coordinated  and 
compatible:  and. 

WHEREAS,  the  Commission  and  the 
State  recognize  the  desirability  of 
reciprocal  recognition  of  licenses  and 
exemptions  from  licensing  of  those 
materials  subject  to  this  Agreement; 
and, 

WHEREAS,  this  Agreement  is  entered 
into  pursuant  to  the  provisions  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 

NOW,  THEREFORE,  IT  IS  HEREBY 
AGREED  between  the  Commission  and 
the  Governor  of  the  State,  acting  in 
behalf  of  the  State  as  follows: 

Article  I 

Subject  to  the  exceptions  provided  in 
Articles  II,  IV  and  V.  the  Commission 
shall  discontinue,  as  of  the  effective 
date  of  this  Agreement,  the  regulatory 
authority  of  the  Commission  in  the  State 
under  Chapters  8,  7  and  8,  and  Section 
161  of  the  Act  with  respect  to  the 
following: 

A.  Byproduct  material  as  defined  in 
section  lle.(l)  of  the  Act; 

B.  Source  materials: 


C.  Special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass:  and, 

D.  The  land  disposal  of  source, 
byproduct  and  special  nuclear  material 
received  from  other  persons. 

Article  II 

This  Agreement  does  not  provide  for 
discontinuance  of  any  authority  and  the 
Commission  shall  retain  authority  and 
responsibility  with  rspect  to  regulation 
of: 

A.  The  construction  and  operation  of 
any  production  or  utilization  facility: 

B.  The  export  from  or  import  into  the 
United  States  of  byproduct,  source  or 
special  nuclear  material,  or  of  any 
production  or  utilization  facility; 

C.  The  disposal  into  the  ocean  or  sea 
of  byproduct,  source  or  special  nuclear 
waste  materials  as  defmed  in 
regulations  or  orders  of  the  Commission: 

D.  The  disposal  of  such  other 
byproduct,  source,  or  special  nuclear 
material  as  the  Commission  from  time  to 
time  determines  by  regulation  or  order 
should,  because  of  the  hazards  or 
potential  hazards  thereof,  not  be  so 
disposed  of  without  a  license  from  the 
Commission:  and. 

E.  The  extraction  or  concentration  of 
source  material  from  source  material  ore 
and  the  management  and  disposal  of  the 
resulting  byproduct  material. 

Article  III 

This  Agreement  may  be  amended, 
upon  application  by  the  State  and 
approval  by  the  Commission,  to  include 
the  additional  area  specified  in  Article 
II,  paragraph  E.  whereby  the  State  can 
exert  regulatory  control  over  the 
materials  stated  therein. 

Article  IV 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  time  by 
rule,  regulation  or  order,  require  that  the 
manufacturer,  processor,  or  producer  of 
any  equipment,  device,  commodity,  or 
other  product  containing  source, 
byproduct  or  special  nuclear  material 
shall  not  transfer  possession  or  control 
of  such  product  except  pursuant  to  a 
license  or  an  exemption  from  licensing 
issued  by  the  Conmiission. 

Article  V 

This  Agreement  shall  not  affect  the 
authority  of  the  Commission  under 
subsection  161  b.  or  i.  of  the  Act  to  issue 
rules,  regulations  or  orders  to  protect  the 
common  defense  and  security,  to  protect 
restricted  data  or  to  guard  against  the 
loss  or  diversion  of  special  nuclear 
material. 
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Article  VI 

The  Commission  will  use  its  best 
efforts  to  cooperate  with  the  State  and 
other  Agreement  States  in  the 
formulation  of  standards  and  regulatory 
programs  of  the  State  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
State  and  Commission  programs  for 
protection  against  hazards  of  radiation 
will  be  coordinated  and  compatible.  The 
State  will  use  its  best  efforts  to 
cooperate  with  the  Commission  and 
other  Agreement  States  in  the 
formulation  of  standards  and  regulatory 
programs  of  the  State  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
the  State's  program  will  continue  to  be 
compatible  with  the  program  of  the 
Commission  for  the  regulation  of  like 
materials.  The  State  and  the 
Commission  will  use  their  best  efforts  to 
keep  each  other  informed  of  proposed 
changes  in  their  respective  rules  and 
regulations  and  licensing,  inspection  and 
enforcement  policies  and  criteria  and  to 
obtain  the  comments  and  assistance  of 
the  other  party  thereon. 

Article  VII 

The  Commission  and  the  State  agree 
that  it  is  desirable  to  provide  reciprocal 
recognition  of  licenses  for  the  materials 
listed  in  Article  I  licensed  by  the  other 
party  or  by  any  Agreement  State. 
Accordingly,  the  Commission  and  the 
State  agree  to  use  their  best  efforts  to 
develop  appropriate  rules,  regulations 
and  procedures  by  which  such 
reciprocity  will  be  accorded. 

Article  VIII 

The  Commission,  upon  its  own 
initiative  after  reasonable  notice  and 
opportunity  for  hearing  to  the  State,  or 
upon  request  of  the  Governor  of  the 
State,  may  terminate  or  suspend  all  or 
part  of  this  Agreement  and  reassert  the 
licensing  and  regulatory  authority 
vested  in  it  under  the  Act  if  the 
Commission  finds  that  (1)  such 
termination  or  suspension  is  required  to 
protect  the  public  health  and  safety,  or 
(2)  the  State  has  not  complied  with  one 
or  more  of  the  requirements  of  Section 
274  of  the  Act.  The  Commission  may 
also,  pursuant  to  Section  274j  of  the  Act, 
temporarily  suspend  all  or  part  of  this 
Agreement  if,  in  the  judgment  of  the 
Commission,  an  emergency  situation 
exists  requiring  immediate  action  to 
protect  public  health  and  safety  and  the 
State  has  failed  to  take  necessary  steps. 
The  Commission  shall  periodically 
review  this  Agreement  and  actions 
taken  by  the  State  under  this  Agreement 


to  ensure  compliance  with  Section  274  of 
the  Act. 

Article  IX 

This  Agreement  shall  become 

effective  on .  and  shall 

remain  in  effect  unless  and  until  such 
time  as  it  is  terminated  pursuant  to 
Article  VIII. 

Done  at '. ,  in  triplicate, 

this day  of 

For  the  United  States  Nuclear 
Regulatory  Commission. 

Chairman 
For  the  State  of  Illinois. 

Governor 

|FR  Doc.  86-29382  Filed  12-30-86;  8:45  am| 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Exemption  From  the  Bond/Escrow 
Requirement  Relating  to  the  Sale  of 
Assets  by  an  Employer  Who 
Contributes  to  a  Multiemployer  Plan; 
MDS  Acquisition  Corporation 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  exemption. 


SUMMARY:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  has  granted  a 
request  from  MDS  Acquisition 
Corporation  and  Culbro  Corporation  for 
an  exemption  from  the  bond/escrow 
requirement  of  section  42D4(a)(l)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended.  A 
notice  of  the  request  for  exemption  from 
the  requirement  was  published  on 
November  18, 1986  (51  FR  41713).  The 
effect  of  this  notice  is  to  advise  the 
public  of  the  decision  on  the  exemption 
request. 

ADDRESS:  The  non-confidential  portions 
of  the  request  for  an  exemption  and  the 
PBGC  response  to  the  request  are 
available  for  public  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department,  Suite  7100,  at  the 
above  address,  between  the  hours  of 
9:00  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Carter  Foster,  Attorney,  Corporate 
Policy  and  Regulations  Department 
(35100),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW., 
Washington,  DC  20006:  telephone  202- 
778-8850  (202-778-8859  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 


SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980, 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of  a 
contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  met. 
These  conditions,  enumerated  in  section 
4204(a)(1)  (A)-{C),  are  that— 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to  the 
operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plans  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred  and 
the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  The 
granting  of  an  exemption  or  variance 


/     / 
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from  the  bond /escrow  requirement  does 
not  constitute  a  finding  by  the  PBGC 
that  a  particular  transaction  satisfies  the 
other  requirements  of  section  4204(a)(1). 

Under  the  reCCs  regulation  on 
variances  for  sales  of  assets  (29  CFR 
Part  2643],  a  request  for  a  variance  or 
waiver  of  the  bond/escrow  requirement 
under  any  of  the  tests  established  in  the 
regulation  (9S  2643.12-2643.14)  is  to  be 
made  to  the  plan  in  question.  The  PBGC 
will  consider  waiver  requests  only  when 
the  request  is  not  based  on  satisfaction 
of  one  of  the  four  regulatory  tests  or 
when  the  parties  assert  the  financial 
information  necessary  to  show 
satisfaction  of  one  of  the  regulatory 
tests  is  privileged  or  confidential 
financial  information  within  the 
meaning  of  section  552(b)(4)  of  the 
Freedom  of  Information  Act. 

Under  S  2643.3  of  the  regulation,  the 
PBGC  shall  approve  a  request  for  a 
variance  or  exemption  if  it  determines 
that  approval  of  the  request  is 
warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and 
5  2643.3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exempiton  in  the  Federal  Regiater,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the  proposed 
variance  or  exemption. 

The  Decision 

On  November  18. 1986  (51  FR  41713). 
the  PBGC  published  a  joint  request  from 
MDS  Acquisition  Corporation  ("the 
Buyer")  and  the  Culbro  Corporation 
("the  Seller")  for  an  exemption  bom  the 
bond/ escrow  requirement  of  section 
4204(a)(1)(B)  as  it  applies  to  the 
purchase  of  the  assets  of  the 
Metropolitan  Distribution  Services,  Inc. 
("the  Purchased  Facihty")  from  the 
Culbro  Corporation.  The  sale  of  assets 
became  effective  on  September  15, 1986. 
No  comments  were  received  in  response 
to  the  notice. 

Employees  at  the  Purchased  Facility 
are  covered  by  the  following 
multemployer  pension  plans:  Trucking 
Employees  of  North  Jersey  (Local  60): 
Local  153  Pension  Fund;  lUE  AFL-QO 
Pension  Fund  (Local  332):  Teamsters 
Pension  Fund  of  Philadelphia  and 
Vicinity  (Local  331):  and  Local  805 
Pension  Fund.  The  Buyer  has  assumed 
the  obligation  to  contribute  to  the 
multiemployer  pension  plans  on  behalf 
of  the  employees  at  the  Purchased 
Facility  and  the  Seller  has  agreed  to  be 
secondarily  liable  for  any  withdrawal 


liability  should  the  Buyer  withdraw  from 
any  of  these  Funds  within  five  years  of 
the  sale.  The  Seller's  potential 
withdrawal  liability  to  these  Funds  is 
estimated  to  be  $285,000.  The  amount  of 
the  bond/escrow  that  would  be  required 
of  the  Buyer  under  section  4204(a)(1)(B) 
is  approximately  $500,000  based  on  the 
1985  contributions  or  the  3-year  average 
of  the  contributions  to  each  plan. 

According  to  the  pro  forma  financial 
statement  and  balance  sheet  submitted 
by  the  Buyer,  the  Buyer's  net  tangible 
assets  immediately  following  the 
purchase  were  $1,000,000.  exceeding  the 
estimated  withdrawal  liability  by  more 
than  $700,000.  Further,  the  Buyer 
submitted  projections  of  net  income 
over  the  next  five  years  that  indicate 
after  tax  income  growing  from  $491,000 
to  $1,465,000. 

Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  within  the  request  for  an 
exemption,  the  PBGC  has  determined 
that  an  exemption  from  the  bond/ 
escrow  requirement  is  warranted,  in  that 
it  would  more  effectively  carry  out  the 
purposes  of  Title  IV  of  ERISA  and  would 
not  significantly  increase  the  risk  of 
financial  loss  to  the  plan.  Therefore,  the 
PBGC  hereby  grants  the  request  for  an 
exemption  from  the  bond/escrow 
requirement  The  granting  of  an 
exemption  or  variance  from  the  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  does  not  constitute  a 
finding  by  the  PBGC  that  the  transaction 
satisfies  the  other  requirements  of 
section  4204(a)(1).  The  determination  of 
whether  the  transaction  satisifies  such 
other  requirements  is  a  determination  to 
be  made  by  the  plan  sponsor. 

Issued  at  Washington.  DC,  on  this  22nd  day 
of  December.  1986. 
Kathleen  P.  Utgoff, 
Executive  Director. 
[FR  Doc.  88-29307  Filed  12-30-86;  8:45  am] 
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Multiemployer  Pension  Plans; 
Withdrawal  Uabliity  in  Plans  Without 
Unfunded  Vested  Benefit* 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interpretation. 

summary:  On  September  6, 1985,  the 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  published  (at  50  FR  36504)  a 
notice  soliciting  public  comment  on  its 
reconsideration  of  the  position  taken  in 
PGBC  Opinion  Letter  83-19  that  an 
employer  withdrawing  from  a 
multiemployer  pension  plan  may  incur 
withdrawal  liability  to  the  plan  under 
section  4201  of  the  Employee  Retirement 


Income  Security  Act  of  1974,  as 
amended,  even  though  the  plan  has  no 
unfunded  vested  benefits  at  the  end  of 
the  preceding  plan  year.  This  notice 
advises  employers,  multiemployer  plan 
sponsors,  and  other  inieresterd  persons 
that  after  reconsidering  its  provious 
opinion,  the  PBGC  has  concluded  that  a 
plan  does  not  have  a  right  to  assess 
withdrawal  liability  under  such 
circumstances. 

FOR  FURTHER  INFORMATION  CONTACT 

Deborah  C.  Murphy.  Attorney, 
Corporate  Policy  and  Regulations 
Department  (35100),  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street. 
NW..  Washington.  DC  20006;  202-77ft- 
8850  (202-778-8859  for  TTY  and  TDD). 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background  / 

Under  section  4201  of  the  Employee  ^ 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA"),  an  employer 
that  withdraws  from  a  multiemployer 
pension  plan  covered  under  Title  IV  of 
ERISA  may  be  required  to  pay  the  plan 
withdrawal  liability,  which  is  the 
employer's  allocable  share  of  the  plan's 
unfimded  vested  benefits,  as  determined 
under  section  4211  of  ERISA,  modified 
by  various  other  provisions  in  sections 
4201-4225.  Section  4211  establishes  four 
methods  of  computing  the  amount  of 
unfunded  vested  benefits  allocable  to  a 
withdrawing  employer  the  presumptive 
method,  described  in  section  4211(b);  the 
modified  presumptive  method,  described 
in  section  4211(c)(2);  the  rolling-5 
method,  described  in  section  4211(c)(3); 
and  the  direct  attribution  methods, 
described  in  section  4211(c)(4). 

Under  each  of  these  methods,  except 
for  the  rolling-5  method,  a  withdrawing 
employer's  withdrawal  liability  is 
computed  by  adding  up  its  share  of 
various  "pools"  of  charges  and  credits, 
representing  unfunded  vested  benefits 
and  changes  in  unfunded  vested  benefits 
(and.  in  the  case  of  the  direct  attribution 
methods,  plan  assets).  Because  a 
particular  employer  will  normally  be 
charged  or  credited  with  differing 
proportions  of  each  pool,  the  sum  of  its 
charges  and  credits  may  be  greater  than 
zero,  even  when  the  plan  as  a  whole  had 
no  unfunded  vested  benefits  as  of  the 
end  of  the  plan  year  preceding  the 
withdrawal. 

In  Opinion  Letter  83-19  (August  lU 
1983).  the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  took  the  position 
that  under  the  presumptive  method 
described  in  section  4211(b)  of  ERISA,  a 
withdrawing  employer  might  incur 
withdiawai  liability  even  though  the 
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plan  had  no  unfunded  vested  benefits  as 
of  the  end  of  the  plan  year  preceding  the 
date  of  withdrawal.  Although  the  letter 
did  not  discuss  other  allocation 
methods,  the  same  reasoning  would 
apply  to  the  modified  presumptive  and 
direct  attribution  methods.  After 
receiving  several  requests  for 
reconsideration  of  Opinion  Letter  83-19. 
the  PBGC  published  a  notice  (50  FR 
36504  (September  6, 1985))  soliciting 
public  comments  on  the  proper 
application  of  the  statutory  allocation 
methods  in  a  plan  year  when  (as  of  the 
end  of  the  preceding  plan  year)  a  plan 
has  no  unfunded  vested  benefits  and  in 
subsequent  plan  years.  In  particular,  the 
PBGC  requested  responses  to  three 
questions: 

1.  Does  section  4211  mandate  or 
prohibit  assessment  of  withdrawal 
liability  against  an  employer  that 
withdraws  from  a  multiemployer  plan 
with  no  unfunded  vested  benefits? 

2.  Does  the  answer  to  question  1 
depend  on  the  allocation  method  used? 

3.  If  in  a  subsequent  year  a  plan's 
unfunded  vested  benefits  exceed  zero, 
how  should  withdrawal  liability  for  later 
withdrawals  be  calculated? 

The  PBGC  received  eighteen 
comments  in  response  to  the  notice. 

One  commenter  took  the  position  that 
section  4211  mandates  the  assessment  of 
withdrawal  liability  under  all  allocation 
methods  without  regard  to  whether  a 
plan  has  unfunded  vested  benefits.  That 
commenter  pointed  out  that  section 
4219(c)(8)  of  ERISA  deals  specifically 
with  the  extinguishment  of  withdrawal 
liability  based  on  a  plan's  fimding  status 
and  sets  a  higher  standard  than  ^11 
funding  of  vested  benefits,  namely,  full 
funding  of  all  plan  obligations.  The 
commenter  also  argued  that  to  prohibit 
the  assessment  of  withdrawal  hability 
under  the  direct  attribution  method  by 
plans  with  no  unfunded  vested  benefits 
would  mean  that  some  employers  would 
be  subsidizing  the  benefits  of  other 
employers'  employees. 

Most  of  the  commenters  stated  either 
that  ERISA  prohibits  the  assessment  of 
withdrawal  liability  where  there  are  no 
unfunded  vested  benefits  or  that  the 
statute  is  unclear  on  this  point.  Some  of 
those  who  considered  the  statute 
unclear  on  its  face  contended  that,  in 
view  of  the  purposes  of  ERISA,  plans 
should  not  assess  withdrawal  liabihty 
when  they  have  no  unfunded  vested 
benefits.  Commenters  opposing  the 
position  taken  in  Opinion  Letter  8^-19 
pointed  out  that  it  is  illogical  to  allocate 
a  share  of  unfunded  vested  benefits  to 
an  employer,  no  matter  what  the 
statutory  formulas  provide,  if  there  are 
no  unfunded  vested  benefits  to  allocate. 
They  also  noted  that  the  de  minimis 


reduction  from  withdrawal  liability 
under  ERISA  section  4209  disappears 
when  vested  benefits  become  fully 
funded  and  concluded  that  this 
evidenced  a  Congressional  expectation 
that  plans  with  no  unfunded  vested 
benefits  would  not  assess  withdrawal 
liability.  One  commenter  pointed  out 
that  the  application  of  the  presumptive 
method  in  the  manner  set  forth  in 
Opinion  Letter  83-19  can  result  in  the 
assessment  of  withdrawal  liability  even 
for  employers  who  join  a  plan  after  it 
has  become  fully  funded  for  vested 
benefits  and  have  never  contributed  to 
the  plan  when  it  had  unfunded  vested 
benefits. 

Only  one  commenter  stated  that 
section  4211  distinguishes  between 
allocation  methods  with  respect  to 
whether  withdrawal  liability  may  be 
assessed  when  a  plan  has  no  unfunded 
vested  benefits.  TTiat  commenter  took 
the  position  that  the  unfunded  vested 
benefits  referred  to  under  the  direct 
attribution  method  are  those  related  to 
each  individual  employer,  whereas  other 
methods  refer  to  the  unfunded  vested 
benefits  of  the  plan  as  a  whole.  Thus  the 
commenter  concluded  that  under  the 
direct  attribution  method — but  not  the 
other  methods — the  allocation  of 
liability  to  an  employer  is  mandated  if 
unfunded  vested  benefits  are 
attributable  to  that  employer  under  the 
formula  prescribed  in  section  4211. 
whether  or  not  the  plan  as  a  whole  has 
unfunded  vested  benefits. 

New  Interpretation 

After  reviewing  the  comments 
submitted  in  response  to  the  notice  and 
re-examining  the  statute  in  the  light  of 
those  comments,  the  PBGC  is  not 
persuaded  that  it  erred  in  stating  in 
Option  Letter  83-19  that  ERISA  requires 
the  assessment  of  withdrawal  liabihty 
by  a  plan  that  has  no  unfunded  vested 
benefits  at  the  end  of  the  preceding  plan 
year. 

The  PBGC  believes  that  the  references 
to  an  allocation  of  unfunded  vested 
benefits  to  an  employer  in  sections 
4201(b)  and  4211  of  ERISA  support  the 
inference  that  no  allocations  are  to  be 
made  when  no  unfunded  vested  benefits 
exist.  Furthermore,  "unfunded  vested 
benefits"  is  defined  in  ERISA  section 
4213(c).  and  that  definition  refers  to  the 
status  of  a  plan  as  a  whole,  not  to  an 
individual  employer's  status.  Thus  no 
basis  appears  for  the  distinction  drawn 
by  one  of  the  commenters,  and 
discussed  above,  between  the  direct 
attribution  method  and  other  methods. 

The  arguments  advanced  in  favor  of 
the  view  set  forth  in  Opinion  Letter  83- 
19  have  been  reviewed  by  the  PBGC  and 
have  been  found  to  be  unpersuasive. 


The  principal  basis  for  that  opinion 
letter  was  that  the  result  seemed  to  be 
compelled  by  a  literal  reading  of  the 
statutory  language.  Section  4201(b)(1)  of 
ERISA  states: 

The  withdrawal  liability  of  an  employer  to  a 
plan  is  the  amount  determined  under  section 
4211  to  be  the  allocable  amount  of  unfunded 
vested  benefits.  .  .  . 

Section  4211(a}  in  turn  provides  that: 

The  amount  of  the  unfunded  vested  benefits 
allocable  to  an  employer  that  withdraws  from 
a  plan  shall  be  determined  in  accordance 
with  subsection  (b).  (c).  or  (d)  of  this  section. 

For  the  reasons  discussed  above,  the  use 
of  certain  of  these  allocation  formulas 
may  produce  a  positive  "amount  of 
unfunded  vested  benefits  allocable  to  an 
employer"  despite  the  fact  that  the  plan 
as  a  whole  has  no  unfunded  vested 
benefits. 

This  apparently  straighforward 
reading  does  not.  however,  survive 
closer  scrutiny.  The  use  of  the  term 
"allocable"  at  least  suggests  the  prior 
existence  of  unfunded  vested  benefits  to 
be  allocated.  Further,  the  discussion  of 
withdrawal  liability  in  the  legislative 
history  of  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980  (MPPAA), 
which  added  section  4201  et  seq.  to 
ERISA,  strongly  reinforces  this 
suggestion.  For  example.  Senator  Javits, 
one  of  the  Senate  sponsor  of  MPPAA, 
stated: 

Under  the  bill,  an  employer  who  withdraws 
from  a  multiemployer  plan  would  be  liable  to 
the  plan  for  a  proportionate  share  of  the 
unamortized  amount  of  the  plan's  unfunded 
vested  benefits.  In  the  absence  of  effective 
withdrawal  liability,  an  employer  could 
withdraw  from  a  plan  leaving  unfunded 
beneAt  obligations  for  his  employees  which 
must  be  paid  by  the  remaining  employers  in 
the  plan.  If  the  plan,  or  related  industry  in 
which  it  is  located,  is  experiencing  or  in  the 
foreseeable  future  will  experience  fmancial 
difficulty,  the  absence  of  effective 
withdrawal  liability  would  encourage  a  "last 
man  out"  mentality,  with  employers 
withdrawing  from  plans  to  avoid  possible 
plan  termination  hability. 

(126  Cong.  Rec.  20.178  (1980)  (emphasis 
supplied).)  If  a  plan  has  no  unfunded 
vested  benefits,  each  employer's 
"proportionate  share"  is  necessarily 
zero,  and  withdrawals  do  not  entail  the 
evils  cited  by  Senator  Javits. 

Moreover,  the  legislative  record 
contains  no  indication  that  Congress 
intended  or  recognized  that  section  4211 
might  be  applied  to  assess  withdrawal 
liability  against  an  employer 
withdrawing  from  a  fully  funded  plan. 
Indeed,  as  one  commenter  pointed  out. 
the  manner  in  which  the  de  minimis  rule 
(ERISA  section  4209]  operates  implies 
that  Congress  did  not  anticipate  that 
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withdrawal  liability  could  exist  when  a 
plan  had  no  unfunded  vested  benefits. 

Therefore.  Uie  PBGC  finds  that  while 
section  4211  is  ambiguous  as  to  whether 
an  employer  that  withdraws  from  a  plan 
that  has  no  unfunded  vested  benefits  as 
of  the  end  of  the  preceding  plan  year 
may  incure  withdrawal  liability, 
reference  to  the  legislative  history  and 
other  provisions  of  Title  IV  clears  up 
this  ambiguity  and  compels  the 
conclusion  that  no  withdrawal  liability 
is  to  be  assessed  in  such  as  case. 

This  conclusion  is  buttressed  when 
one  examines  the  underlying  rationale 
for  imposing  withdrawal  liability.  The 
fundamental  purpose  of  withdrawal 
liability  is  to  prevent  the  burden  of 
unfunded  benefits  from  falling  on  a 
shrinking  contribution  base  and  possibly 
accelerating  the  exodus  of  employers 
from  the  plan.  In  situations  where  this 
purposes  is  not  served,  the  reason  for 
withdrawal  liability  disappears. 

As  previously  noted,  one  commenter 
argued  that  ERISA  section  4219(c)(8l 
precludes  relief  from  withdrawal 
liability  when  a  plan  is  hilly  funded  for 
vested  benefits  but  not  for  "all 
obligations  of  the  plan."  The  PBGC  finds 
this  argument  misdirected  because  the 
PBGC  takes  the  view  that  the 
"obligations  of  the  plan"  referred  to  in 
section  4219(c)(8)  are  in  fact  the  plan's 
vested  benefits.  This  interpretation  is 
consistent  with  section  4041A(c){2)  of 
ERISA,  which  authorizes  a  terminated 
plan  to  close  out  if  it  is  hdly  funded  for 
vested  benefits. 

The  PBGC  also  disagrees  with  the 
contention  that  barring  fully  funded 
plans  from  assessing  withdrawal 
liability  is  tantamount  to  the 
"sahsidization"  by  continuing  employers 
o£  benefits,  attributable  to  a  withdrawn 
employer's  eni{)loyees.  Multiemployer 
plans,  by  their  nature,  do  not  attempt  to 
equate  a  piarticular  employer's 
contributions  to  the  benefits  earned  by  a 
particular  group  of  workers.  In 
particular,  the  amount  of  unfunded 
vested  benefits  allocated  to  an  emloyer 
under  section  4211  of  ERISA  may  bear 
little  relationship  to  its  own  employees' 
vested  benefits.  This  it  true  even  under 
the  direct  attribution  method.  Although 
one  element  of  an  employer's  habiJ^ty 
under  that  method  is  the  vested  benefits 
attributable  to  service  in  its  employ,  the 
allocation  of  plan  assets  and 
unattributable  benefits  destroys  any 
precise  link  between  the  calculated 
liability  and  the  employment  and 
contribution  history  of  the  employer. 

The  fact  that  an  employer  has  a 
positive  section  4211  balance  under  a 
particular  funding  method  does  not 
imply  that  benefits  attributable  to  its 
employees  have  not  been  fully  funded 


by  its  own  contributions,  nor  does  the 
absence  of  a  section  4211  balance  imply 
the  opposite.  To  the  extent  that  the 
statutory  allocation  methods  cause  some 
employers  to  "subsidize  "  others,  this 
would  occur  regardless  of  whether  fully 
funded  plans  could  assess  withdrawal 
liability  and  would  not  be  materially 
reduced  by  requiring  or  permitting  them 
to  do  so. 

The  PBGC  is  aware  that  the  U.S  Court 
of  Appeals  for  the  Eighth  Circuit,  in  Ben 
Hur  Construction  Co.  v.  Goodwin,  784 
F.2d  876  (8th  Cir.,  1986),  took  a  position 
inconsistent  with  that  set  forth  in  this 
notice.  For  the  reasons  given  above;  the 
PBGC  believes  that  the  court's  decision 
was  errooeous.  The  PBGC  also  notes 
that  the  court's  ratiooate  would  apply 
only  to  pl€uu  using  the  direct  attnbution 
method. 

Accordingly,  Lt  is  the  PBGC's  opinion. 
that  ERISA  does  not  permit  the 
assessment  of  withdrawal  liabihty 
under  any  statutory  allocation  method 
against  employers  that  withdraw  from  a 
plan  when,  as  of  the  end  of  the 
preceding  plan  year,  the  plan  has  no 
unfunded  vested  benefits. 

Finally  the  PBGC  recognizes  that  the 
interpretation  set  forth  above  creates 
questions  as  to  how  the  statutory 
allocation  methods  are  to  be  applied 
when  a  plan  that  has  been  fully  funded 
is  no  longer  so.  The  PBGC  intends  to 
issue  a  notice  of  proposed  rulemaking 
dealing  with  these  questions  in  the  near 
future. 

Issued  in  Washington.  DC  this  23rd  day  of 
December  1986. 
Kathleen  P.  UtgefT. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
|FR  Doc.  88-29310  Rled  12-30-88;  8;45  amf 

BtLUNG  CODE  771»-01-M 


PHVSIC1AM  PAYMENT  REVIEW 

agency:  Physician  Payment  Review 

Commission. 

ACnONc  Notice  of  meeting. 

summary:  The  Commission  wUI  hold  a 
public  meeting  on  January  8-9. 1987  in 
Room  800  of  the  Hubert  H.  Humphrey 
Building.  200  Independence  Ave.  SW.. 
Washington,  DC.  Each  day's  meeting 
will  begin  at  8:30  am.  The  Commision 
was  established  by  section  9305  of  Pub. 
L.  99-272. 

AOOACSS:  The  Commission's  office  in 
the  Mary  E.  Switzer  Building,  330  C 
Street  SW..  Washington,  DC  20201  in 
Suite  7033.  Its  telephone  number  Is  202/ 
472-1364. 


FOR  FURTHER  INFORMATION  CONTACT! 

Lauren  LeRoy,  Deputy  Director  for 
Management  and  External  Relations, 
202/472-1364. 

SUPPLEMENTARY  MFORMATIOM:  The 
meeting  will  begm  with  a  one-hour 
executive  session  on  January  8  from  8:3ft 
to  9:30.  From  9:30  to  12:15.  the 
Commission  will  hear  testimony  from 
interested  parties  that  have  made 
arrangements  to  appear  (see  the 
announcement  published  in  the  Fedexal 
Register  of  December  23. 1986).  The 
meeting  will  break  for  lunch  at  12:15  and 
resume  at  1:45  p.m.  Once  the  hearing  is 
compieled.  the  remainder  of  the  time  on 
January  8'  and  all  of  die  time  on  January 
9  will  be  devoted  to  a  discussion  of 
what  to  include  in  the  March  1  rep«rt. 

Paul  B.Ginsbiug. 

Executive  Director. 

|FR  Doc.  86-29388  Filed  12-30-86;  8:45  amj 

BtLLmc  cooc  aaai>-SE-M 


SECURITIES  AND  EXCHANGE 
COMMISStON 

[Pel.  No.  IC-1S489;  812-6501] 

Arch  Fund,  Inc^-  Application  for 
Exemption 

AGCWCv:  Securities  and  Exchange 
Commission  (  "SEC). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (  "the  1940  Acf). 


Applicants:  The  Arch  Fund,  Inc.,  The 
Arch  Tax-Exempt  T>ust. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  secUons  18(f)(1),  18(g)  and  18(i). 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  the  issuance  and 
sale  of  separate  classes  of  securities 
representing  interests  in  their  existing 
and  future  investment  portfolios  (and 
the  allocation  of  voting  rights  thereto 
and  payment  of  dividends  thereon)  in. 
the  mannet  described  below. 

Filing  Date:  The  application  was  filed 
on  October  16, 1986  and  amended  on 
December  la  1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  this  SEC  by  5:30  p.m.,  on 
January  12. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,^  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 


Federal  Rcgjgter/  Vol.  51.  No.  250  /  Wednesday.  December  31,  1986  /  Notices 


47345 


the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEQ 
AOORESSES:  Secretary.  SEC  450  5th 
Street  NW..  Washingtoa  DC 
20549.A*ERR20*pplicant8,  No.  6.  The 
Commons,  3512  Silverside  Road. 
Wilmington,  Delaware  19810. 

SUPPLEMENTARY  MRMIMATION: 
Following  is  a  summary  of  the 
application:  (he  complete  application  is 
available  for  a  lee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier,  (800J  231-32B2 
(in  Maryland.  (301]  253-4300). 
FORHIRTHER  MRMMATKMi  COMTACT 
Denis  R.  Molleur.  Staff  Attorney  (202) 
272-2363  or  Bhcn  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

Appficanf  s  Representations: 

1.  Each  of  the  Applicants  is  registered 
under  the  1940  Act  as  an  opeo-end, 
management  investment  company,  and 
has  a  currenUy  effective  registratioo 
statement  undier  the  Securities  Act  of 
1933.  At  present,  one  of  the  Applicants 
offers  a  single  class  of  shares 
representing  interests  in  a  single 
investinent  portfolio;  die  odier  Applicant 
is  a  "series"  investment  company 
offering  two  classes  of  shares 
representing  interests  in  separate 
investment  portfolios.  (Applicants 
existing  and  future  investment  portfolios 
are  referred  to  as  "Portfolios."  and  the 
existing  classes  of  shares  representing 
interests  in  Applicants  existing 
Portfolios,  together  with  each  initial 
class  of  shares  that  is  created  by 
Applicants  in  connection  with  any 
future  Portfolios,  are  referred  to  as 
"Existing  Shares.") 

2.  Applicants'  shares  are  sold 
presendy  only  to  certain  institutioas. 
including  Merchantile  Bank.  HJ^  St 
Louis.  Missouri  (  "Mercantile")  and  its 
affiliated  and  correspondent  banks 
(collectively.  Institutions**),  acting  on 
behalf  of  their  customers.  Mercantile 
also  provies  investment  advisory  or  snb- 
advisory  services  to  the  Applicants. 

3.  All  expenses  of  each  Portfolio  are 
currently  borne  pro  rata  by  the 
shareholders  of  the  Portfolio.  Portfolio 
expenses  consist  of  advisory, 
administratioa  custodial  and  transfer 
agency  fees,  as  well  as  payments  to 
Institutions  pursuant  to  non-12b-l 
Shareholder  Services  Plans  (as 
described  below)  for  support  services 
provided  to  their  customers  who  are  the 
beneficial  owners  of  Shares  in  the 
Portfolios.  .Neither  of  the  Applicants  has 
adopted  a  distribution  plan  pursuant  to 


Rule  12b-l  under  the  1940  Act  (  "12b-l 
Plan"),  and  neither  currently  pays  its 
distributor  for  distribution  services. 

4.  As  a  result  of  increased  competition 
for  the  short-term  investments  of 
institutional  investors  and  their 
customers  accounts.  Applicants  seek  to 
tailor  their  services  and  expenses  to  the 
investment  needs  of  the  particular 
investor.  In  order  to  accomplish  this, 
and  to  expand  their  marketing 
alternatives.  Applicants  aie 
contemplating  the  creating  of  new 
classes  of  shares  (  "New  Shares").  Uke 
the  Existing  Shares.  Uie  New  Shares 
would  be  offered  only  to  or  through 
Institutions  and  could  not  be  purchased 
by  individuals  directly  from  Applicants. 
Further,  except  for  its  class  designation 
and  the  allocation  of  certain  expenses 
and  voting  rights  as  described  below, 
each  class  of  New  Shares  would  be 
identical  in  all  respects  to  one  of  the 
classes  of  Existing  Shares.  Among  odier 
things,  the  "matched"  sets  of  New 
Shares  and  Existing  Shares  would  be 
subject  to  the  same  investment 
objective,  policies  and  limitations,  the 
same  dividend  policies  and  the  same 
purchase  and  redemption  policies.  They 
would  differ,  however  in  that  certain 
classes  of  Shares  would  be  offered  in 
connection  with  (1)  a  12b-l  Plan  or  (2)  a 
non-12b-l  Shareholder  Services  Plan 
adopted  by  the  Applicant  pursuant  to  all 
the  requirements  of  Rule  12b-l  except 
those  relating  to  shareholder  voting 
rights  and  automatic  termination  of  the 
plan  upon  its  assignment:  or  (3)  no  plan 
at  all.  (These  12b-l  plans  and  non-12b-l 
Shareholder  Services  Plans  are  referred 
to  as  "Plans.**)  The  adoption  and 
implementation  of  a  Plan  by  one 
Apphcant  would  be  made  independently 
ot  and  would  not  be  conditioned  upon, 
the  adoptiim  or  implementation  of  a 
Plan  by  the  other  Applicant.  In  addition, 
each  Plan  would  relate  only  to  the 
shares  of  a  particular  Applicant 
5.  Under  each  type  of  Plan,  an 
Applicant  would  enter  into  Servicing 
Agreements  with  Institutions  concerning 
the  provision  of  support  services  to  the 
customers  of  Institutions  who  from  time 
to  time  beneficially  own  shares  which 
are  o^ered  in  connection  with  the  Plan 
("Customers").  In  addition.  Servicing 
Agreements  under  a  12b-l  Plan  would 
contemplated  the  provision  of 
distribution  assistance  by  an  Institution 
in  connection  with  the  Plan.  The 
provision  of  support  services  and 
distribution  assistance  under  the  Plans 
would  augment  (and  not  duplicate)  the 
services  that  are  currently  provided  to 
Applicants  by  Mercantile,  and  their 
distributor,  administrator,  advisors  and 
sub-advisors,  and  transfer  agents. 


6.  Under  each  type  of  Plan,  an 
Applicant  would  pay  participating 
Institutions  for  their  support  services 
and/or  distribution  assistance  in 
accordance  with  the  terms  of  the  Plan 
and  the  relevant  Servicing  Agreement 
(such  payments  »n  referred  to  as 
"Service  Payments").  Service  Payments 
paid  to  an  Institution  would  not  exceed 
0.75%  (on  an  annualized  basis)  under  a 
non-12b-l  Shareholder  Servicing 
Agreement  or  050%  (on  an  annualized 
basis)  under  a  noo-12b-l  Shareholder 
Servicing  Agreement  of  die  average 
dady  net  asset  value  al  those  Shares 
beneficially  owned  by  customers  of  the 
Institution  with  respect  to  which  the 
Institution  provides  services  and 
assistant  under  the  Servicing 
Agreement  Because  a  Servicing 
Agreement  necessarily  contemplates  the 
provision  of  services  and  assistance  by 
an  Institution  to  its  customers,  the 
Applicants  would  not  knowingly  enter 
into  a  Servicing  Agreement  with  an 
Institution  in  those  situations  where  the 
Institution  invests  for  its  own  account 

7.  Applicants  believe  that  it  would  be 
inefficient  and  in  some  instances 
economically  or  operationally 
infeasible,  to  organize  a  separate 
investment  Portfolio  for  each  class  of 
New  Shares  created.  Thus,  ApplicanU 
propose  that  the  New  Shares  would 
represent  interests  in  the  same 
Portfolios  as  the  Existing  Shares.  Under 
this  arrangement  each  New  and 
Existing  Share  in  a  particular  Portfolio, 
regardless  of  class,  would  represent  an 
equal  pro  rata  interest  in  the  Portfolio 
and  would  have  identical  voting, 
dividend,  liquidation  and  other  rights, 
preferences,  powers,  restrictions, 
limitations,  qualifications,  designations 
and  terms  and  conditions,  except  that 
(1)  Each  class  of  New  Shares  and 
Existing  Shares  would  have  different 
class  designations:  (2J  each  class  oi 
shares  offered  in  connection  with  a  Plan 
would  bear  the  expense  of  the  Service 
Payments  that  were  made  under  Lhs 
Servicing  Agreements  that  have  been 
entered  into  with  respect  io  that  class; 
(3)  each  clia»  of  shares  would  bear 
certain  other  expenses  ("Class 
Expenses")  Uiat  are  direcdy  attributable 
to  that  class  as  described  below:  and  (4) 
only  the  holders  of  the  shares  of  the 
class  or  classes  involved  would  be 
entitied  to  vote  on  matters  pertaining  to 
the  Plan,  and  the  Servicing  Agreements, 
relating  to  such  class  or  classes. 

6.  Ilie  net  asset  value  of  all 
outstanding  shares  representing 
interests  in  the  same  Portfolio  would  be 
computed  on  the  same  days  and  at  the 
same  times  by  adding  the  value  of  all 
portfolio  securities  and  other  assets 


47346 Federal  Register  /  Vol.  51,  No.  250  /  Wednesday,  December  31.  1986  /  Notices 


Federal  Ragjster  /  Vol  51,  No.  250  /  Wednesday.  December  31.  1966  /  Notices 47347 


belonging  to  the  Portfolio  and  divid^ 
the  result  by  the  number  of  that 
Portfolio's  outstanding  shares.  Further, 
the  gross  income  of  a  Portfolio  would  be 
allocated  on  a  pro  rata  basis  to  each 
outstanding  share  in  the  Portfolio 
regardless  of  class,  and  all  expenses 
incurred  by  the  Portfolio  (for  example, 
advisory  fees,  custodial  fees,  taxes, 
interest,  director's  fees,  officers' 
salaries,  insurance  premiums,  costs  of 
independent  pricing  service,  if  any,  and 
costs  of  annual  shareholders'  meetings, 
as  well  as  all  other  expenses  that  are 
not  directly  attributable  to  a  particular 
class  of  shares)  would  be  borne  on  a  pro 
rata  basis  by  such  outstanding  shares, 
except  for  Service  Payments  made 
under  a  Plan  that  has  been  adopted  in 
connection  with  a  class  of  shares  and 
except  for  Class  Expenses.  Such  Class 
Expenses  would  consist  of  those 
expenses  that  are  directly  attributable  to 
a  particular  class  of  shares  which  an 
Applicant's  board  of  directors 
determines  should  be  borne  solely  by 
that  class,  and  could  include  expenses 
such  as  registration,  printing  and  mailing 
expenses,  state  registration  expenses 
and  transfer  agency  fees.  Whether  any 
particular  type  of  expense  is  a  Class 
Expense  would  depend,  in  the  Hrst 
instance,  upon  whether  it  is  attributable 
to  a  particular  class  of  shares.  If  an 
expense  that  originally  qualifles  as  a 
Class  Expense  can  no  longer  be 
attributed  to  a  class  of  shares,  it  would 
be  charged  generally  to  the  PortfoHo  or 
Applicant  involved.  Conversely,  if  a 
general  expense  becomes  attributable  to 
a  particular  class  of  shares,  it  would 
qualify  as  a  Class  Expense. 

9.  Because  of  the  Service  Payments 
and  other  Class  Expenses  that  may  be 
borne  by  a  class  of  shares,  the  net 
income  of  that  class  may  be  somewhat 
different  than  the  net  income  of  the 
other  "matched"  classes  of  shares  in  the 
same  Portfolio.  Dividends  paid  to  each 
class  of  shares  in  a  Portfolio  would, 
however,  be  declared  and  paid  on  the 
same  days  and  at  the  same  times,  and, 
except  as  noted  with  respect  to  the 
expense  of  Service  Payments  and  other 
Class  Expenses,  would  be  determined  in 
the  same  manner  and  paid  in  the  same 
amounts. 

10.  The  proposed  arrangement  does 
not  involve  borrowings  and  does  not 
affect  Applicants'  existing  assets  or 
reserves.  Nor  will  the  proposed 
arrangement  increase  the  speculative 
character  of  the  shares  in  a  Portfolio, 
since  all  shares  will  participate  pro  rata 
in  all  of  the  Portfolio's  income  and  all  of 
the  Portfolio's  expenses  (with  the 
exception  of  the  proposed  Service 
Payments  and  other  Class  Expenses). 


All  of  the  representations  and 
conditions  contained  in  the  application 
will  apply  to  any  future  investment 
Portfolio  to  which  the  exemptive  relief 
will  apply. 

11.  Under  state  law  and  under  recent 
letters  of  the  Comptroller  of  the 
Currency,  the  ability  of  a  bank  to  accept 
a  fee  from  an  investment  company  in 
connection  with  the  investment  of  the 
assest  of  its  fiduciary  accounts  may  be 
restricted.  To  the  extent  such 
investments  are  permitted,  each 
Apphcant  will  include  in  its  prospectus 
relevant  disclosure  about  the 
Comptroller's  letters. 

Applicant's  Conditions 

If  the  requested  order  is  granted,  each 
Applicant  agrees  to  the  following 
conditions: 

1.  The  only  difference  between  each 
class  of  shares  representing  interests  in 
the  same  Portfolio  will  relate  solely  to 
priorities  with  respect  to:  (a)  the 
payment  of  dividends  and  such  priority 
will  reflect  only  the  impact  of  the 
Service  Payments  made  by  Applicants 
under  the  Plans  relating  to  particular 
classes  of  shares  and  any  other  Class 
Expenses,  and  (b)  voting  rights  on 
matters  which  pertain  to  Plans  (and 
Servicing  Agreements  and  Service 
Payments  thereunder).  In  addition,  the 
designation  of  each  class  of  shares  in  a 
Portfolio  would  be  different. 

2.  The  Plans  (including  both  12b-l 
Plans  and  non-12b-l  Shareholder 
Services  Plans),  Servicing  Agreements 
and  Service  Payments  relating  to  shares 
will  be  approved  and  reviewed  by  the 
relevant  Applicant's  governing  board  of 
directors  in  accordance  with  liie 
procedures  set  forth  in  Rule  12b-l  and, 
in  addition,  the  12b-l  Plans  (and.  to  the 
extent  required,  the  Servicing 
Agreements  and  Service  Payments 
thereunder)  relating  to  Shares  will  be 
approved  by  those  shareholders  who  are 
affected  in  accordance  with  that  Rule.  In 
addition,  each  governing  board,  in 
approving  and  reviewing  payments  to 
an  Institution  pursuant  to  any  12b-l 
Plan  or  non-12b-l  Shareholder  Services 
Plan,  will  conclude  in  good  faith  based 
on  information  available  to  them  that 
such  expenditiires  are  competitive  with 
those  offered  in  the  industry. 

3.  Dividends  paid  by  an  Applicant 
with  respect  to  each  class  of  shares  in  a 
Portfolio  will  be  calculated  in  the  same 
manner  and  will  be  in  the  same  amount 
as  dividends  paid  by  the  Applicant  with 
respect  to  each  other  class  of  shares  in 
the  same  Portfolio,  except  that  the 
expenses  of  any  Service  Payments  made 
by  the  Applicant  imder  the  Servicing 
Agreements,  as  well  as  any  other  Class 


Expenses  relating  to  a  class  of  shares 
will  be  borne  exclusively  by  that  class. 

4.  Each  Prospectus  relating  to  a  class 
of  shares  that  is  offered  in  connection 
with  a  Plan  will:  (a)  Describe  the 
services  rendered  by  Institutions  under 
Servicing  Agreements  with  respect  to 
those  shares  and  the  fees  payable  by  the 
Applicant  involved  for  such  services: 
and  (b)  state  that  the  beneficial  owners 
of  those  shares  should  read  the 
prospectus  in  light  of  the  terms 
governing  their  institutional  accounts. 

5.  Each  Servicing  Agreement  entered 
into  by  an  Applicant  will  contain 
representations  by  the  institution 
involved  that:  (a)  The  Institution  will 
provide  to  its  customers  a  schedule  of 
any  fees  charged  by  it  to  the  customers 
relating  to  the  investment  of  their  assets 
in  the  class  of  shares  subject  to  the 
Servicing  Agreement;  and  (b)  the 
compensation  paid  to  the  Institution 
under  the  Servicing  Agreement,  together 
with  any  other  compensation  the 
Institution  receives  from  its  customers 
for  services  contemplated  by  the 
Servicing  Agreement,  will  not  be 
excessive  or  unreasonable  under  the 
laws  and  instruments  governing  the 
Institution's  relationships  with  its 
customers. 

6.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
does  not  imply  Commission  approval, 
authorization  or  acquiescence  in  any 
particular  level  of  payments  that 
Applicants  may  make  to  Institutions 
pursuant  to  Plans  in  reliance  on  the 
exemptive  order. 

For  the  Conunission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

Dated:  December  22. 1986. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  86-29325  Filed  12-30-66:  6:45  am] 
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Cablevision  Investment  of  Detroit,  Inc4 
Application  for  Exemption 

Dated:  December  22. 1988. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  {'1940  Act"). 

Applicant-  Cablevision  Investment  of 
Detroit.  Inc. 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c). 

Summary  of  application:  Applicant 
seeks  an  order  exempting  it  from  all 


y 


provisions  of  the  1940  Act  in  connection 
with  the  proposed  offer  of  its  shares 
pursuant  to  a  cable  television  franchise 
agreement  Applicant  alleges  that  it  is 
not  the  type  of  company  intended  to  be 
regulated  by  the  1940  AcL 

Filing  Date:  The  application  was  filed 
on  November  12. 1986.  and  amended  on 
December  5. 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  no  later  than 
5:30  pjn..  on  January  12. 1987.  Request  a 
hearing  in  writing  giving  the  nature  of 
your  interest,  the  reasons  for  the 
request,  and  the  issues  contested.  Serve 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary,  SEC,  along  with  proof  of 
service  by  affidavit,  or.  for  lawyers,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary,  SEC 

ADDRESSES:  Secretary.  SEC  450  5th 
Street  NW..  Washington.  DC  20549; 
Applicant.  The  Book  Building.  21st  Floor, 
1249  Washington  Boulevard.  Detroit.  MI 
4822a 

FOR  FURTHER  INFORMATION  CONTACT 

Staff  Attorney  Meryl  Dewey  (202)  272- 
3038  or  Special  Counsel  H.R.  Hallock,  Jr. 
(202)  272-3030  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  die 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  a  newly  formed 
Michigan  corporation,  purchased  for 
$7,038,000  a  10.2%  partnership  interest  in 
Barden  Cablevision  ("Franchisee"),  a 
Michigan  general  partnership  which 
holds  a  non-exclusive  cable  television 
franchise  from  Detroit  Michigan 
("City").  The  seller  of  diat  interest  was 
Barden  Cablevision  of  Detroit  Inc. 
("Seller").  Applicant  proposes  to  offer 
1.000X)00  shares  ( "Shares ')  of  iU 
common  stock,  at  a  price  of  $8.00  per 
Share,  for  the  purpose  of  funding  the 
purchase  price  of  the  partnership 
interest.  As  required  by  the  franchise 
agreement  with  the  City.  IDetroit-based 
investors  are  required  to  be  able  to  own 
10%  of  Franchisee  and  have  preferential 
rights  to  purchase  the  Shares  during  die 
fust  180  days  of  the  offering.  The  ^ares 
are  being  offered  pursuant  to  a 
registration  statement  00  Form  S-1. 


2.  If  the  proceeds  of  the  offering  (net 
of  offering  expenses  and  a  reserve  fund 
for  futxu%  expenses)  are  insufficient  to 
pay  Seller  $7,038,000.  Applicant  will 
reassign  to  Seller  the  unpaid  porticm  of 
the  10.2%  partnership  interest  in 
Franchisee  for  $690,000  per  1% 
partnership  interest 

3.  No  affiliate  of  Apphcant  Franchisee 
or  Seller  will  receive  any  commission  in 
connection  with  the  offering  of  the 
Shares. 

4.  Applicant  will  not  participate  in  the 
management  of  Franchisee.  Seller  and 
Detroit  Cable  TV,  Inc.  are  Franchisee's 
other  general  partners.  Seller  is  95% 
owned  by  Barden  Commimications.  Inc.. 
which  is  owned  by  Dcm  H.  Barden. 
Barden  Communications,  Inc  owns  or 
controls  three  cable  television  systems 
in  the  Detroit  area.  Detroit  Cable  TV. 
Inc  is  indirectly  owned  by  Maclean 
Hunter  Limited,  a  pubhciy  held 
Canadian  corporation  which,  through 
subsidiaries,  conducts  cable  television 
operations  in  Canada.  New  Jersey  and 
Michigan. 

5.  Ine  10.2%  partnership  interest  in 
Frandiisee  is  being  offered  through 
Applicant  rather  than  Franchisee 
because  it  would  be  cumbersome  for  the 
Franchisee  to  have  large  numbers  of 
general  partners.  Moreover,  since 
Applicant  as  a  general  partner  of 
Franchisee,  is  jointly  and  severally 
liable  for  the  liabilities  of  Franchisees, 
purchasers  of  the  Shares  will  be 
protected  by  the  corporate  structure  of 
Applicant  Applicant  though  not 
participating  in  the  management  of 
Franchisee,  has  all  the  rights  of  a 
general  partner  under  Michigan  law 
such  as  the  right  to  act  against  partners 
who  fail  to  exercise  their  fiduciary  duty. 
Further,  purchasers  of  the  Shares, 
tfaou^  not  participating  direcdy  or 
indirecdy  in  the  management  of 
Franchisee,  will  have  all  the  rights  of 
shareholders  under  Michigan  law  such 
as  the  right  to  bring  a  shareholder 
derivative  action  against  the 
management  of  Applicant  should 
management  fail  to  properly  exercise  its 
duties. 

6.  Applicant  is  currendy  subject  to 
certain  reporting  requirements  of  the 
Securities  Exchange  Act  of  1934.  It  and 
when  Applicant  is  no  longer  subject  to 
such  reporting  requirements.  Applicant 
agrees  to  furnish  copies  of  its  annual 
report  to  shareholders  of  record. 

7.  Applicant's  assets  will  consist  of  its 
partnership  interest  in  Franchisee  and  a 
reserve  fund  that  is  expected  to  be 
initially  between  $170,000  and  $542,000, 
depending  upoa  the  number  of  Shares 
sold.  The  primary  source  of  cash  for 
dividends  by  Applicant  would  be 
distributions  from  Franchisee.  However, 


the  loan  agreement  pursuant  to  which 
Franchisee  expects  to  obtain 
approximately  $80X100,000  of  debt 
financing  prohibits  Franchisee  from 
making  distributions  to  its  partners  00 
account  of  their  partnership  interests  so 
long  as  any  borrowings  under  the  loan 
agreement  are  outstanding.  Under  the 
terms  of  the  loan  agreement  such 
borrowing  need  not  be  repaid  in  full 
before  the  end  of  1997.  Accordingly. 
Applicant  does  not  expect  to  pay  any 
dividends  in  the  foreseeable  future. 

8.  Applicant  is  not  die  type  of 
company  which  die  1940  Act  was 
intended  to  regulate.  It  does  not  hold 
itself  out  as  or  consider  itself  to  be  an 
investment  company,  but  it  could  be 
considered  a  closed-end  investment 
company.  Applicant's  entire  business 
will  depend  upon  the  business  of 
Franchisee  and  Franchisee's  ability  to 
construct  and  operate  effectively  a  cable 
television  system  in  the  City.  Purchasers 
of  the  Shares  will  have  the  protection  of 
the  Securities  Act  of  1933.  the  Securities 
Exchange  Act  of  1934,  and  the  Michigan 
Uniform  Securities  Act.  Also,  Franchisee 
is  extensively  regulated  and  supervised 
by  die  City.  Thus,  the  requested 
exemption  is  necessary  or  appropriate 
in  the  pubtic  interest  consistent  with  the 
protection  of  investors  and  fairiy 
intended  by  the  policy  and  provisions  of 
die  1940  Act. 

For  the  Commission,  by  tfie  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonatlian  G.  Katz, 
Secretary. 

[FR  Doc.  86-29324  Filed  li-90-m:  8:45  am] 
siLUNG  COOC  ••i».ei-a 


[Rei.  Na  IC-1S48*;  112-6333] 

Lutheran  Brothertiood  Variable 
Insurance  Products;  Application  for 
Exemption 

December  la  1986. 

AOENCv:  Securities  and  Exchange 
Commission  ("SEC'). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (die  "1940  Act"). 

AFPUCART8:  Lutheran  Brotherhood 
Variable  Insurance  Product  Company 
("Company"),  LBVIP  Variable  Insurance 
Account  ("Accoimt"),  Lutheran 
Brotherhood  Securities  Corp. 
ReJeraat  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  sections  2(aK32),  22(c),  26(a)t2), 
27(c)(1).  2ncK2).  and  27(d)  of  die  1940 
Act  and  Rules  &e-3(T)(bKl2).  6e- 
3(T)(bKl3),  and  22o-l  dieceunder. 
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Summary  of  Application:  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  deferred  administrative  charge  in 
connection  with  the  issuance  of  flexibile 
premium  variable  life  contracts. 

Filing  Date:  The  application  was  filed 
on  April  2, 1986,  and  amended  on 
November  17, 1988  and  December  15, 
1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
January  13, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  NW.,  Washington  DC  20549. 
Company,  Account,  and  Lutheran 
Brotherdood  Securities  Corp.,  c/o  Otis  F. 
Hilbert  Lutheran  Brotherhood  Variable 
Insurance  Products  Company,  625 
Fourth  Avenue  South.  Minneapolis, 
Minnesota  55415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Financial  Analyst  Margaret  Wamken 
(202)  272-  2058  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-4300). 

Applicants'  Representations 

1.  Applicants  propose  to  offer  certain 
flexible  premium  variable  life  insurance 
contracts  ("contracts")  fimded  by  the 
Account.  The  contracts  allow  the  owner, 
subject  to  certain  limitations,  to  vary  the 
frequency  and  amount  of  premium 
payments.  The  death  benefit  under  each 
contract  will  be  either  (i)  the  greater  of 
(a)  the  minimum  amount  specified  in  the 
contract  (the  "Face  Amoimt")  plus  the 
total  amount  available  for  investment 
under  the  contract  (the  "Accumulated 
Value")  or  (b)  a  specified  percentage  of 
Accumulated  Value;  or  (ii)  the  greater  of 
(a)  the  Face  Amount  or  (b)  a  specified 
percentage  of  Accumulated  Value,  as 
the  owner  elects.  The  owner  will  have 
various  rights  under  the  contract, 
including  rights  to  a  contract  loan,  to  a 
partial  withdrawal  of  the  contract's 


Accumulated  Value,  to  a  total  surrender 
of  the  contract,  and  to  cancel  a 
requested  increase  in  Face  Amount. 

2.  The  Account,  registered  as  a  unit 
investment  trust  under  the  1940  Act,  will 
invest  in  shares  of  LBVIP  Series  Fund, 
Inc.  ("Fund"),  which  is  registered  under 
^e  1940  Act  as  a  management 
investment  company.  Lutheran 
Brotherhood  Research  Corp.,  an  indirect 
subsidiary  of  Lutheran  Brotherhood  (of 
which~the  Company  is  also  an  indirect 
subsidiary),  is  the  investment  adviser  of 
the  Fund. 

3.  The  contracts  provide  for  various 
sales,  risk  and  administrative  charges 
deducted  from  premium  payments  or 
from  Accumulated  Value.  Included 
among  these  charges  is  (i)  an  Intial 
Monthly  Administrative  Charge 
("IMAC")  that  will  be  deducted  from 
Accumulated  Value  as  part  of  the  first 
120  Monthly  Deductions  following 
contract  issuance  and  (ii)  a  deferred 
administrative  charge  ("DAC")  that  will 
be  deducted  from  Accumulated  Value  if 
a  surrender,  lapse  or  decreease  in  Face 
Amount  occurs  during  the  Hrst  ten  years 
after  contract  issuance.  Similar  charges 
arise  after  a  requested  increase  in  Face 
Amount.  These  charges  reimburse  the 
Company  for  administrative  expenses 
related  to  the  issuance  of  the  contract, 
including  medical  exams,  review  of 
applications  for  insurance  underwriting 
decisions,  and  processing  of  the 
applications  and  establishing  contract 
records. 

4.  The  DAC  will  be  deducted  in  full 
upon  surrender  or  lapse  of  the  contract 
or  in  part  upon  a  requested  decrease  in 
Face  Amount.  The  DAC  imposed  for  a 
requested  decrease  in  Face  Amount  will 
be  determined  by  using  the  DAC  then 
applicable  to  various  parts  of  the  current 
Face  Amount  in  the  following  order:  (a) 
The  DAC  for  the  most  recent  increase; 
(b)  the  DAC  for  the  next  most  recent 
increases  successively;  and  (c)  the  DAC 
for  the  initial  Face  Amount. 

5.  Even  though  the  same 
administrative  expenses  are  covered  by 
both  charges,  the  Company  will  not  be 
reimbursed  twice  for  these  issuance 
expenses.  In  general,  these  two  charges 
have  been  calculated  so  that  these 
administrative  expenses  will  be 
collected  either  through  the  IMAC  or 
through  the  DAC.  Each  of  these  charges 
applies  for  a  ten-year  period,  and  the 
scheduled  reductions  in  the  DAC  over 
this  ten-year  period  have  been 
calculated  to  take  into  account  the 
amont  of  the  issuance  expenses  that 
would  have  already  been  collected 
through  the  IMAC.  In  effect,  the 
collection  of  the  DAC  would  be  an 
"acceleration"  of  the  amounts  that 
otherwise  would  have  been  paid  during 


the  Hrst  ten  years  after  contract 
issuance  through  the  IMAC. 

6.  The  amount  of  each  of  the  IMAC 
and  the  DAC  will  equal  an  amount  per 
$1,000  of  Face  Amount  based  upon  the 
insured's  Attained  Age  of  contract 
issuance  and,  except  for  insureds  with 
an  Attained  Age  of  contract  issuance 
under  20,  whether  the  insured  is  a 
smoker  or  nonsmoker.  For  contracts 
with  a  Face  Amount  less  than  $250,000 
at  issuance,  examples  of  the  maximum 
DAC  per  $1000  of  Face  Amount,  which 
indicate  the  range  of  possible  charges, 
are  as  follows:  $3.60  for  Attained  Ages 
0-4;  $7.20  (smoker)  and  $4.80 
(nonsmoker)  for  Attained  Ages  30-39; 
and  $8.40  (smoker  and  nonsmoker)  for 
Attained  Ages  60-75.  Examples  of  the 
IMAC  per  $1000  Face  Amount  are:  $0.03 
for  Attained  Ages  0-4;  $0.06  (smoker) 
and  $0.04  (nonsmoker)  for  Attained 
Ages  30-39;  and  $0.07  (smoker  and 
nonsmoker)  for  Attained  Ages  60-75.  For 
contracts  with  a  Face  Amount  of 
$250,000  or  more  at  issuance,  examples 
of  the  maximum  DAC  per  $1,000  of  Face 
Amount,  which  indicate  the  range  of 
possible  charges,  are  as  follows:  $2.40 
for  Attained  Ages  0-4;  $6.00  (smoker) 
and  $3.60  (nonsmoker)  for  Attained 
Ages  30-39;  and  $6.00  (smoker  and 
nonsmoker)  for  Attained  Ages  50-75. 
Examples  of  the  IMAC  per  $1000  Face 
Amount  are  $0.02  for  Attained  Ages  0-4; 
$0.05  (smoker)  and  $0.03  (nonsmoker)  for 
Attained  Ages  30-39;  and  $0.05  (smoker 
and  nonsmoker)  for  Attained  Ages  50- 
75. 

7.  The  maximum  DAC,  as  determined 
at  contract  issuance,  will  be  reduced  as 
Monthly  Deductions  are  made. 
Beginning  on  the  Date  of  Issue  and 
continuing  or  each  Monthly  Anniversary 
until  120  Monthly  Deductions  have  been 
made,  this  DAC  determined  at  contract 
issuance  will  be  reduced  in  level 
amounts  equal  to  approximately  .83%  of 
the  maximum  DAC  (or  a  10%  reduction 
of  the  maximum  DAC  on  an  annual 
basis).  In  this  way,  the  DAC  will  be 
reduced  to  zero  as  of  the  Monthly 
Anniversary  on  which  the  120  Monthly 
Deduction  is  made. 

8.  The  Company  does  not  anticipate 
making  a  profit  on  the  DAC.  The  DAC 
does  not  exceed  the  amount  that  would 
have  been  imposed  under  the  contract  if 
the  expenses  of  issuing  the  contract  had 
been  recovered  through  a  front-end  or  a 
periodic  charge,  nor  does  it  take  into 
account  the  time-value  of  money  (which 
would  increase  the  charge  to  factor  in 
the  investment  cost  to  the  Company  of 
deferring  the  charge). 

9.  Applicants  request  exemption  from 
sections  2(a)(32).  22(c).  26(a)(2),  27(c)(1), 
27(c)(2)  and  27(d)  of  the  1940  Act  and 
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Rules  6e-3(T)(b)(12),  6e-3(T)  {b)(13)  and 
22C-1  thereunder  to  the  extent  necessary 
to  permit  the  deduction  of  the  DAC. 

10.  The  combination  of  the  IMAC  and 
the  DAC  is  intended  to  permit  a 
substantial  deferral  of  the  payment  of 
issuance  expenses,  while  creating 
greater  equity  among  contractowners  by 
permitting  the  collection  of  a 
proportionate  share  of  these  expenses 
upon  early  lapse,  surrender  or  requested 
decrease  in  Face  Amount.  First, 
permitting  a  substantial  deferral  of  these 
charges  means  that  contractowners  can 
realize  an  advantage  of  increased 
earnings  because  they  have  more 
invested  for  them  under  the  contract  for 
a  longer  period  of  time.  Second, 
permitting  a  substantial  deferral  of  these 
charges  means  that  deductions  for  the 
cost  of  insurance  may  be  lower  because 
the  net  amount  at  risk  may  be  less  due 
to  a  greater  Accumulated  Value.  Third, 
if  an  insured  dies  before  the  IMAC  has 
been  collected  in  full,  and  if  no  lapse, 
surrender  or  requested  decrease  in  Face 
Amount  has  occurred,  these  charges  are 
not  deducted  from  the  death  benefit;  as 

a  result,  the  contract  owner  would  have 
received  the  primalry  benefit  of  the 
contracts  (insurance  protection)  without 
paying  the  additional  amount  that  would 
have  otherwise  been  collected  through 
the  IMAC  or  the  DAC. 

11.  If  the  Company  could  not  impose 
the  DAC  upon  lapse,  surrender  or  a 
requested  decrease  in  Face  Amount,  it 
would  be  required  to  recover  these 
charges  over  a  shorter  period  of  time  (so 
as  to  increase  the  possibility  of 
collection  before  surrender,  lapse  or  a 
requested  decrease  in  Face  Amount)  or 
to  increase  the  amount  of  the  IMAC  for 
persisting  contractowners  (so  as  to  fully 
recover  these  administrative  expenses). 
If  the  Company  recovered  these  charges 
over  a  shorter  period  of  time,  the 
advantages  of  a  substantial  deferral  of 
these  charges  would  be  reduced.  If  the 
Company  increased  the  amount  of  the 
IMAC  for  persisting  contractowners. 
these  persisting  contractowners  would 
pay  a  greater  total  charge,  which  would 
result  in  less  Accumulated  Value 
available  for  investment  under  the 
contracts  and  less  equity  between  those 
contractowners  who  persist  and  those 
contractowners  who  lapse,  surrender,  or 
request  a  decrease  in  Face  Amount.  "The 
combination  of  the  IMAC  and  the  DAC 
provided  by  the  contract  permits 
substantial  deferral  of  these  payments 
for  persisting  contractowners  while 
permitting  the  recovery  of  a 
proportionate  share  of  these  issuance 
expenses  upon  and  early  surrender, 
lapse  or  requested  decrease  in  Face 
Amount. 


Applicants'  Condition 

If  the  requested  order  is  granted,  the 
Applicants  agree  that  if  to  the  extent 
Rule  6e-3(T)  is  amended  to  provide 
exemptive  relief  from  any  provision  of 
the  1940  Act  or  the  rules  thereunder  on 
terms  and  conditions  different  from  any 
exemption  from  such  provision  granted 
in  the  order  requested  in  this 
application,  then  Applicants  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rule  6e-3(T),  as  amended, 
to  the  extent  Rule  6e-(T)  is  applicable. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
lonathan  G.  Katz, 
Secretary. 

(FR  Doc.  86-29328  Filed  12-30-88:  8:45  am] 
WLUNS  cooc  nio-oi-a 


(Rai.  No.  34-23931;  FHc  No.  SR-OCC-66-2S) 

Self-Regulatory  Organizations;  Hling 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Options 
Clearing  Corp. 

On  December  11, 1986.  the  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  with  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  788(b)(1),  concerning 
the  statement  of  foreign  currency  option 
exercises  and  assignments.  The 
Commission  is  publishing  this  notice  to 
solicit  comment  on  the  rule  change. 

The  proposed  rule  change  consists  of 
a  Credit  and  Security  Agreement 
between  Citibank.  N.A.  and  OCC 
designed  to  effectuate  Delivery-versus- 
Payment  ( "DVF)  settlement  >  of 
exercises  and  assignments  of  Deutsche 
Mark  options.  OCC  currently  has  a 
similar  agreement  in  place  with  Bank  of 
America  for  settlements  of  exercises 
and  assignments  of  currency  options. 
Under  the  proposed  agreement. 
Citibank,  N.A.  would  replace  Bank  of 
America  for  settlement  of  exercises  of 
Deutsche  Mark  options. 

Like  the  Bank  of  America  agreement, 
the  proposed  agreement  provides  for  an 
overdraft  facility  to  ensure  deliveries  to 
Clearing  Members  notwithstanding  the 
default  of  a  Deliveries  or  Paying 
Clearing  Member.  These  overdrafts 
would  be  secured  by  the  U.S.  dollar 
settlement  amounts  held  in  OCC's 
accounts  at  Citibank  branches  in  New 
York  and  Frankfurt  for  Deutsche  Mark 
overdrafts,  and  the  Deutsche  Marks  held 
in  OCC's  account  at  the  Frankfurt 
branch  of  Citibank  for  U.S.  dollar 
overdrafts.  Loans  resulting  from 


overdrafts  would  also  be  secured  by 
OCC's  right  to  apply  a  defaulting 
Clearing  Member's  margin  or  Clearing 
Fund  deposits  against  the  defaulting 
Clearing  Member's  outstanding 
obligations,  as  well  as  OCC's  right  to 
assess  all  Clearing  Members'  Clearing 
Fund  deposits  for  related  losses. 

Because  of  the  rapid  growth  of  the 
foreign  currency  options  market.  OCC 
believes  it  is  in  the  best  interest  of  OCC 
the  industry  and  the  investing  public  to 
,  use  more  than  one  bank  for  settlements 
of  exercises  and  assignments  of  foreign 
currency  options.  OCC  states  in  its  filing 
that  the  proposed  agreement  will 
promote  the  and  accurate  settlement  of 
foreign  currency  option  exercises,  while 
safeguarding  securities  and  funds  in 
OCC's  custody  or  control,  by 
diversifying  OCC's  foreign  currency 
settlement  activities. 

The  foregoing  rule  has  become 
effective  pursuant  to  section  19(a)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest  for  the  protection  of 
investors  or  otherwise  in  furtherance  of 
the  purposes  of  the  Securities  exchange 
Act  of  1934 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposal. 
Persons  making  written  submissions 
should  file  six  copies  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  the  filing,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  section  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  21. 1987. 


■  See  OCC  Rule  leOftA. 
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For  Ibe  Commisston,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

|FR  Doc.  86-29327  Filed  12-30-46:  8:45  am) 

BIUJN6C00C  (OM-OI-M 


DEPARTMENT  OF  STATE 

(CM-6/1029) 

Study  Group  2  of  ttte  U.S.  Organization 
International  Radio  Conauttative 
Conunittee  (CCIR);  Meeting 

The  Department  of  St^e  announces 
that  Study  Group  2  of  the  U.S. 
Organization  for  the  bitemational  Radio 
Consultative  Conunittee  (CCIR)  will 
meet  on  January  22. 1987  in  Room  521  of 
the  National  Aeronautics  and  Space 
Administration,  600  Independence 
Avenue.  SW.,  Washington,  DC.  The 
meeting  will  begin  at  10:00  a.m. 

Study  Croup  2  deals  with  matters 
relating  to  the  communications  for 
scientific  satellites,  space  probes, 
spacecraft,  exploration  satellites  (e.g.. 
meteorological  and  geodetic]  and  to 
interference  problems  concerning  the 
radio  astronomy  and  radar  astronomy 
services.  The  purpose  of  the  meeting  is 
to  discuss  preparations  for  the  Interim 
Meeting  of  international  Study  Group  2 
in  the  Fall  of  1987. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Requests  for  further 
information  should  b>e  directed  to  Mr. 
Richard  E.  Shnmi,  State  Department, 
Washington,  DC  20&20;  telephone  202 
647-2592. 

Dated:  December  16, 1986. 
Richard  E.  Shrum, 

Chairman,  U.S.  CCIR  National  Committee. 
(FR  Doc.  86-29293  Filed  12-30-88;  fl:45  am) 

BttJJNQ  COOC  4710-07-M 

(CM-8/1026] 

Study  Group  A  of  ttw  U.S.  Organization 
for  the  international  Telegraph  and 
Telephone  Consultathre  Committee 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  Study  Group  A  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
Tuesday,  January  13, 1987  at  9:30  ajn.  in 
Room  1105.  Department  of  State,  2201  C 
Street,  NW.,  Washington.  DC. 

Study  Group  A  deals  with 
international  teleconrraunications  policy 
and  services. 


The  proposed  agenda: 

A.  Debriefing  of  recent  Study  Group 
Meetings: 

Study  Group  I,  November.  1986 
Study  Group  VIII.  December.  1966 
PC/WATTC,  December,  1986 

B.  Discussion  possible  U.S. 
contributions  for  upcoming  meetings  of 
CCITT: 

Study  Group  L 
Study  Group  HI. 

C.  Other  business. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting  persons 
who  plan  to  attend  should  so  advise  the 
office  of  Mr.  Earl  Barbely,  State 
Department,  Washington,  DC  telephone 
(202)  647-5832.  All  attendees  must  use 
the  C  Street  entrance  to  the  building. 

Dated:  December  12. 1986. 
EarlBaibeiy. 

Director.  Office  of  Technical  Standards  and 

DeveJopment. 

IFR  Doc.  86-29294  Piled  12-30-86:  8:45  am) 

BUXMQ  COOC  4710-07-K 

(CM-8/10271 

Study  Group  0  of  the  U.S.  Organization 
for  the  International  Telegraph  and 
Teiephone  Consultative  Committee 
(CCITT);  Meeting 

The  meeting  of  Study  Group  D  of  the 
U.S.  Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
Tuesday.  January  13, 1987,  at  1:30  pjn.  in 
Room  1105,  Department  of  State,  2201  C 
Street  NW.,  Washington,  DC 

The  agenda  for  the  meeting  is  as 
follows: 

1.  Debriefing  of  recent  meetings  of 
Study  Group  and/or  working  parties: 

2.  Consideration  of  contributions  of 
upcoming  CCITT  Study  Group  and/or 
working  parties  of  Study  Group  XVIII; 

3.  Any  other  business. 
Members  of  the  general  public  may 

attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  ia 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 


advise  the  office  of  Mr.  Earl  Barbely. 
State  Department.  Washington.  D.C.; 
telephone  (202)  647-5832.  All  attendees 
must  use  the  C  Street  entrance  to  the 
building. 

Dated:  December  12. 1986. 
Earl  Barbely. 

Director.  Office  of  Technical  Standards  and 
Development. 

|FR  Doc.  86-29295  Filed  12-30-86:  8:45  am) 

BILUNO  COOC  4710-07-M 


[CM-8/1028] 

A  Joint  Meeting  of  the  ISON/JWP  and 
Study  Group  C  of  the  US.  Organization 
for  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  the  ISDN  Joint  Working  Party  and 
Study  Group  C  of  the  U.S.  Organization 
for  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT]  will  meet  on  Thursday.  January 
15. 1987  in  room  1205.  State  Department. 
2201  C  Street  NW.,  Washington,  DC.  The 
meeting  will  begin  at  9:30  a,m. 

The  proposed  agenda  for  the  meeting 
is  as  follows: 

1.  Report  on  CCITT  Study  Group  XI 
meeting  in  Geneva,  November,  1966. 

2.  Consideration  of  contributions  to 
the  Study  Group  XVIII  ISDN  Group  of 
Experts  meetings  in  Brasilia,  February 
1987. 

3.  Consideration  of  other  contributions 
to  the  Study  Groups  XVIII  and  XI. 

4.  Any  other  business. 
Members  of  the  general  public  may 

attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructiens  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advice  the  office  of  Mr.  Earl  Barbely, 
State  Department,  Washington.  DC; 
teiephone  [20Z)  647-5832.  All  attendees 
must  use  the  C  Street  entcaace  to  the 
building. 

Dated:  December  12. 1986. 
Dominic  lacove. 

Acting  Director.  Office x)f  Technical 
Standards  and  Development. 

|FR  Doc.  86-29296Filed  12-30-86:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular- 
Airworthiness  Criteria  for  the  Approval 
of  Airborne  WIndshear  Warning 
Systems  In  Transport  Category 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  Advisory 
Circular  and  request  for  comments. 


summary:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
which  provides  guidance  for  the 
airworthiness  approval  of  airborne 
windshear  warning  systems  in  transport 
category  airplanes. 

DATE:  Comments  must  be  received  on  or 
before  April  30, 1987. 

ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Attention:  Transport 
Standards  Staff.  ANM-110.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle.  Washington 
98168.  Comments  may  be  inspected  at 
the  above  address  between  7:30  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Siegrist.  Transport  Standards 
Staff,  at  the  above  address,  telephone 
(206)431-2126. 
SUPFLEMENTARY  INFORMATION: 

Conunents  Invited 

A  copy  of  the  AC  may  be  obtained  by 
contacting  the  person  named  above 
under  'FOR'FuRTHER  information 
CONTACT."  Interested  persons  are 
invited  to  comment  on  the  proposed  AC 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Commenters  must  identify  the  subject  of 
the  AC  and  submit  comments  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 

Background 

This  advisory  circular  provides 
guidance  for  the  airworthiness  approval 
of  both  "annunciation  only"  and 
"annunciation  with  escape  guidance" 
airborne  windshear  warning  systems. 
The  aspects  of  system  criticality  and  the 
treatment  of  certain  system  failure  cases 
are  addressed.  The  advisory  circular 
also  provides  guidance  information 
regarding  the  scope  of  a  ground  based 
simulation  program  and  discusses 


criteria  for  selecting  the  windfield 
models  for  such  a  program.  In  addition, 
the  advisory  circular  discusses  various 
aspects  of  system  integration  and 
provides  equipment  installation 
guidance  and  test  criteria. 

Issued  in  Seattle.  Washington,  on 
December  10. 1986. 
Letoy  A.  Keith. 

Manager.  Aircraft  Certification  Division. 
|FR  Doc.  86-29375  Filed  12-30-86;  8:45  am) 

BILUMQ  CODE  4«10-1>-M 


Noise  Exposure  Map  Notice 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Sarasota- 
Manatee  Airport  Authority,  Sarasota, 
Florida,  for  the  Sarasota-Bradenton 
Airport  under  the  provisions  of  Title  1  of 
the  Aviation  Safety  and  Noise 
abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  November  14. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Tommy  J.  Pickering,  Plans  and  Programs 
Metro  Area  Manager.  Federal  Aviation 
Administration.  Orlando  Airports 
District  Office,  4100  Tradecenter  Street, 
OHando,  Florida  32812.  (305)  648-6583. 
SUPPI^MENTARV  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Sarasota-Bradenton  Airport  are 
in  compliance  with  applicable 
requirements  of  Part  150,  effective 
November  14, 1986. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of 
1979,  hereinafter  referred  to  as  "the 
Act",  an  airport  operator  may  submit  to 
the  FAA  noise  exposure  maps  which 
meet  applicable  regulations  and  which 
depict  noncompatible  land  uses  as  of 
the  date  of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  ^f  Federal  Aviation 
Regulations,  Part  150,  promulgated 


pursuant  to  Title  I  of  the  Act.  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Sarasota- 
Manatee  Airport  Authority.  Sarasota. 
Florida.  The  specific  maps  under 
consideration  are  "1986  Noise  Exposure 
Map"  and  "1991  Noise  Exposure  Map" 
in  the  submission.  The  FAA  has 
determined  that  these  maps  for  the 
Sarasota-Bradenton  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  November  14, 1986.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  wiiich 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  relied  on  the  certification  by 
the  airport  operator,  under  §  150.21  of 
FAR  Part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

Copies  of  the  noise  exposure  maps, 
the  FAA's  evaluation  of  the  maps  are 
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available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration.  800 

Independence  Avenue,  SW.,  Room  n7, 

Washington.  DC  20S91 
Federal  Aviation  Administration.  Orlando 

Airports  District  Office.  4100Tradecenter 

Street,  Orlando.  FL  32812 
Mr.  Albert  L  McDill,  Executive  Director. 

Sarasota-Manatee  Airport  Authority. 

Sarasota-Bradenton  Airport,  0121  Twining 

Boulevard.  Sarasota.  FL  33580 

Qaestions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  mPORHATION 
CONTACT. 

Issued  in  Orlando,  Florida,  November  14, 
1986. 

lames  E.  Sheppard, 

Manager,  Orlando  Airports  District  Office. 

|FR  Doc.  86-29223  Filed  12-30-«6:  8:45  am] 

WLUNQ  COOC  4t1»-15-ll 


Radio  Tecttnical  Conwntsslon  for 
Aeronautics  (RTCA);  Special 
Committee  156— Potential  interference 
to  Aircraft  Electronic  Equipment  From 
Devices  Carried  Aboard;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  1S6  an  Potential 
Interference  to  Aircraft  Electronic 
Equipment  from  Devices  Carried 
Aboard  to  be  held  on  January  27-28, 
1987,  in  the  RTCA  Conference  Room, 
One  McPherson  Square,  1425  K  Street. 
NW..  Suite  500,  Washington.  DC, 
commencing  at  9:30  a jn. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  approval  of  minutes  of  the 
eleventh  meeting:  (3)  review  of  task 
assignments;  (4)  review  the  first  draft  of 
the  committee  final  report:  (S) 
assignment  of  tasks;  and  (6)  other 
business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW..  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 


Issued  in  Washington,  DC  on  December  22. 
1986. 

S.B.  Poritzky, 
Designated  Officer. 
|FR  Doc  66-29225  Filed  12-30-86:  a-45  am| 

BILUNQ  COOC  4S10-13-M 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  160-406  MHz  Emergency 
Locator  Transmitters  (ELT);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  160  on  406  MHz 
Emergency  Locator  Transmitters  (ELT) 
to  be  held  on  January  20-22. 1987.  in  the 
RTCA  Conference  Room.  One 
McPherson  Square.  1425  K  Street,  NW., 
Suite  500,  Washington,  DC,  commencing 
at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Introductory  remarks;  (2) 
approval  of  the  first  meeting's  minutes; 
(3)  review  and  discuss  EUROCAE  WC- 
29  activities:  (4)  report  on  potential 
problems  of  frequency  interference  in 
the  406  MHz  band;  (5)  FCC  NPRM 
review:  (6)  review  of  initial  draft 
sections  ^m  task  assignments;  (7)  task 
assignments;  (8)  other  business;  and  (9) 
date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street.  NW..  Suite  500, 
Washingtoa  DC  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washingtoa  DC  on  December  22. 
1986. 

S.B.  Poritzky, 

Designated  Officer. 

(FR  Doc.  86-29226  Filed  12-30-86;  8:45  am] 

aiUJNQ  CODE  4«10-1>-«i 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Holmes  Cotmty,  FL 

agency:  Federal  Highway 
Administration  (FHWA).  DOT- 
AcnON:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed 


interchange  addition  on  Interstate  10  at 
its  intersection  with  County  Road  181 
near  Westville. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
David  Van  Leuven.  District  Engineer. 
Federal  Highway  Administration.  227  N. 
Bronough  Street,  Room  2015. 
Tallahassee,  Florida  32301,  Telephone: 
(904)  681-7231. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Florida 
Department  of  Transportation,  nvill 
prepare  an  EIS  for  a  proposal  to  add  an 
interchange  to  I-IO  at  its  intersection 
with  County  Road  181  near  Westville. 
Holmes  County.  Florida.  The  proposed 
interchange  would  aDow  egress  and 
ingress  between  traffic  using  I-IO  and 
County  Road  181,  which  is  considered 
necessary  to  provide  for  lumiet  existing 
and  future  circulation  demands. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action:  (2) 
construction  of  a  full  diamond 
interchange:  and  (3)  construction  of  a 
modified  diamond  interchange.  No 
alternate  corridors  are  being  considered. 

Early  notification  of  the  proposed 
action  to  Federal.  State,  and  local 
agencies  has  been  sent  with  a 
solicitation  of  comntents.  Informational 
meetings  will  be  held  as  necessary  to 
inform  the  public  of  progress  on  this 
proposal.  Alternatives  will  be  presented 
to  the  public  and  a  formal  public  hearing 
will  be  conducted.  Public  notice  will  be 
given  of  all  meetings  and  the  public 
hearing.  Adjacent  property  o«vner8  of 
record  will  be  notified  in  writing  as  will 
all  public  officials,  private 
organizations,  and  previoosly  identified 
private  citizens.  The  draft  EIS  will  be 
made  available  for  public  and  agency 
review  and  comment.  A  formal  scoping 
meeting  is  planned  at  the  project  site 
during  the  early  part  of  1987. 

To  assure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  ail  significant  issues 
identified,  conunents  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  On:  Decemi>er  18, 1966. 
)amM  E.  St  lohn. 
Assistant  Division  Administrator, 
Tallahassee.  Florida. 

[FR  Doc  86-29290  Filed  12-30-86:  8:45  am] 
MLUNQ  COOC  «i»-2a-a 
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Vol.  51.  No.  250 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)listwd  Rule,  Proposed  Rule,  and 
Notice  documents  and  volumes  of  the 
Code  of  Federal  Regulations.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

48  CFR  Parts  301,  302, 303, 304,  305, 
306,  307,  313,  314,  315,  316,  319,  322, 
325,  330,  332. 353 

Acquisition  Regulation;  Administrative 
and  Procedural  Amendments 

Correction 

In  rule  document  86-27488  beginning 
on  page  44292  in  the  issue  of  Tuesday, 
December  9, 1986,  make  the  following 
corrections: 


1.  On  page  44292,  in  the  third  column, 
in  the  SUMMARY,  in  the  fourth  line,  "top" 
should  read  "to",  and  in 
SUPPtfMENTARY  INFORMATION,  third 
paragraph,  in  the  fifth  line,  "1987" 
should  read  "1984". 

§302.100    [Corrected] 

2.  On  page  44293.  in  the  first  column, 
in  amendatory  instruction  4a.  in  the 
third  line,  "leading"  should  read 
"heading". 

9322.604-2    [CorrM^tedl 

3.  On  page  44294,  in  the  second 
column,  insert  the  following  heading 
above  paragraph  (c)(1).  " 

§  322.604-2  Regulatory  exemptions.    " 

§325.102    [CorractMJ] 

4.  On  page  44294.  in  the  second 
colunm.  the  paragraph  following  the 
heading 

"325.102  PoUcy"  shoukj  be  designated  «^ 
paragraph  "(b)".  ^ 

BIUJNQ  CODE  1S05-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnandng  Administration 

[BPO-0S6-GNC] 

Medicare  Program;  Criteria  and 
Standards  for  Evaluating  Intermediary 
and  Carrier  Performance  During  Fiscal 
Year  1987 

Correction 

In  notice  document  86-27698 
beginning  on  page  44524  in  the  issue  of 
Wednesday,  December  10. 1986,  make 
the  following  corrections: 

1.  On  page  44529.  in  the  second 
coltmm.  in  the  11th  indented  paragraph, 
in  the  fourth  line.  "3.0"  should  read 
"1.0". 

2.  On  page  44529.  in  the  third  column, 
in  the  third  indented  paragraph  from  the 
bottom  of  the  page,  in  the  second  line. 
"3.0"  should  read  "1.0". 


aiujNO  CODE  isoe-oi-o 


t 


Wednesday 
December  31,  1986 


Part  II 


Office  of 
Management  and 
Budget 

Budget  Rescissions  and  Deferrals;  Notice 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

To  the  Congress  of  the  United  States: 

In  accordance  with  the  Impoundment 
Control  Act  of  1974,  including  Section 


1014, 1  herewith  report  seven  new 
deferrals  of  budget  authority  totaling 
$5,017,441,000  and  four  revised  deferrals 
of  budget  authority  now  totaling 
$5,131,425,194. 

The  deferrals  affect  accounts  in  Funds 
Appropriated  to  the  President,  and  the 
Departments  of  Defense — Military, 


Health  and  Human  Services,  and 
Transportation. 

The  details  of  these  deferrals  are 
contained  in  the  attached  report. 
Ronald  Reagan. 
The  White  House. 

December  15. 1986. 

BIUJNQ  CODE  3110-01-M 
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CONTENTS  OP  SPBCIAL  MESSAGE 

(in  thousands  of  dollars) 
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RBSCISSION  NO. 


D87-22 
D87-1A 
087-23 
D87-24 


D87-25 

087-26 
D87-27 

D87-6A 
D87-7A 

D87-28 


ITEM 


D87-16A 


Funds  Appropriated  to  the  President: 

International  Security  Assistance: 

Foreign  military  sales  credit , 

Economic  support  fund. , 

Military  assistance , 

International  military  education  and 
trainiag , 


Agency  for  International  Development: 
International  disaster  assistance , 

Special  Assistance  for  Central  America 
Assistance  for  the  Nicaraguan 

Democratic  Resistance , 

Promotion  of  stability  and  security  in 
Central  America 


Department  of  Defense  -  Military; 

Military  Construction: 

Military  construction,  Defense. 
Family  Housing: 

Family  housing,  Defense 


Department  of  Health  ^nd  Human  Services: 

Health  Resources  and  Services  Administration: 
Indian  catastrophic  health  emergency 
Fund 

Department  of  Transportation: 

Federal  Aviation  Administration: 
Facilities  and  equipment  (Airport  and 
airway  trust  fund) 


BUDGET 
AUTHORITY 


$  4,040,441 

2,446,470 

847,000 

2,000 


57,000 


60 

rOOO 

1 

,000 

1 

,318 

502 

266, 

965 

10,000 


Total,  deferrals. 


1,099,488 
10,148,866 


BEST  COPY  AVAILABLE 
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SDNMARY  OP  SPBCIAL  MESSAGES 
FOR  FY  1987 

(in  thousands  of  dollars) 


RESCISSIONS 


Second  special  message: 

New  items 

Revisions  to  previous  special  messages 

Effects  of  second  special  message , 

Amounts  from  previous  special  messages  that 
are  changed  by  this  message  (changes  noted 
above) 

Subtotal,  rescissions  and  deferrals 

Amounts  from  previous  special  messages  that 
are  not  changed  by  this  message 

Total  amount  proposed  to  date  in  all 
special  messages ,,. 


DBFBRRALS 

5,017,441 
4,153,255 

9,170,696 

978,170 

10,148,866 

857,443 

SBSSSSSXSSS 

11,006,310 
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437 


Deferral  Ho:    D87-22 


DEFERRAL  OF  BDDGBT  AOTHORITY 

Report  Pursuant   to  Section   1013  of  P.L.    93-344 


AG^CY: 


Funds  Appropriated  to  the  President 
Bureau:  ~ 

International  Security  Assistance 
Appropriation  title  and  syabol: 


Foreign  military  sales  credit  1/ 
1171082 


OHB  identification  code: 

11-1082-0-1-152 
Grant  prograa: 


Hew  budget  authority $4,040,441.000 

(P.L.  99-500  t    591)       ; ' 

Other  budgetary  resources 


Total  budgetary  resources   4,040,441.000 


Aaount  to  be  deferred: 
Part  of  year 

Entire  year 


$4,040,441.000 


I |Yes   |_X_|  No 

Type  of  account  or  fund: 

I  X  I  Annual 

I I  Multiple-year 

I    I  No- Year 


(expiration  date) 


I.egal  authority  (in  addition  to  sec, 

1013):   

t  X  I  Antidef iciency  Act 

I    I  Other 


Type  of  budget  authority: 

I  2L_I   Appropriation 

I I   Contract  authority 

I    I   Other 


Justification:  The  President  is  authorized  by  the  Arms  Export  Control  Act  to 
sell  or  finance  by  credit  or  guarantees  articles  and  defense  services  to 
friendly  countries  to  facilitate  the  common  defense.  Under  Section  2  of  the 
.11'  t.   Secretary  of  State,  under  the  direction  of  the  President,   is 

«hf??"K  .'^  ^^^^^  "^^^^  ""'^^'^  ^^®  ^^*^'  including  determining  whether  there 
snail  be  a  sale  to  a  country  and  the  amount  thereof.  Executive  Order  11958 
further  requires  the  Secretary  of  State  to  obtain  the  prior  concurrence  of  the 
?^?^f^?''^%^  °^  Defense  and  Treasury,  respectively,  regarding  standards  and 
efi,.!fi  ^^^  credit  and  guarantee  transactions  that  are  based  upon  national 
security  and  financial  policies.  These  funds  have  been  deferred 
approval  of  specific  loans  to  eligible  countries  by  the 


Defense  and  the  Treasury.   Consultation  eunong 
that  each  approved  program  is  consistent  with 
and  financial  policies  of  the  United 
available  funds.   This  action 
U.S.C.  1512). 


Departments 


pending 
of  State, 


States  and 
is  taken  pursuant 


these  Departments  will  ensure 
the  foreign  national  security 
will  not  exceed  the  limits  of 
to  the  Antidef iciency  Act  (31 


Estimated  Proqraa  Effect;   None 
Outlay  Effect:   None 


1/  This  account  was  the  subject  of  a  similar  deferral 


in  1986  (D86-32) 
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Supplementary  Report 
Report  pursuant   to  Section   1014(c)    of  Public  Law  93-344 

\ 
This      report     updates     Deferral     NO.      D87-1     transmitted     to     the     Congress     on 
September  26,    1986. 

<  \ 

This  revised  deferral  of  Funds  Appropriated  to  the  President  for  the  Economic 
support  fund  increases  the  amount  previously  reported  as  deferred  from 
$95,000,000       to       $2,446,470,091.  This       increase       of       $2,351,470,091       is 

attributable  to  funds  provided  in  the  Foreign  Assistance  and  Related  Programs 
Appropriation  Act,  1987,  as  included  in  Public  Laws  99-500  and  99-591.  Funds 
are  deferred  pending  approval  of  specific  grants  and  loans  by  the  Secretary  of 
State. 
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Deferral  Ho:  D87-1A 


DEFERRAL  OF  BUDGET  AOTBORITT 

Report  Pursuant  to  Section  1013  of  p.L.   93-344 


AGBNCT:  ~~" 

Funds  Appropriated  to  the  President 


Bureaux         '  ~~ 

International  Security  Assistance 
Appropriation  title  and  syBbol: 

Economic  support  fund  1/ 

115/71037     11X1037    *117/81037 

*1171037   116/71037 

ONE  identification  code: 


11-1037-0-1-152 

Grant  prograa:       '  " 

I  X  I  Yes  I    t  NO 


Hew  budget  authority *$3, 250,000.000 

(P.L.  99-500  &  591>        " ' 

Other  budgetary  resources  *   396,470.091 

Total  budgetary  resources  *$3, 646, 470. 091 


AMoant  to  be  deferred: 
Part  of  year 

Entire  year 


*$2, 446, 470,091 


Type  of  account  or  fund:  * 

I  X|  Annual 

, ,  9/30/87 

I  X  I  Multiple-year     9/30/88 

. .  (expiration  date) 

I  X  I  No-Year 


Coverage  1  l/" 

Appropriation 

rj  Economic  Support  Fund... 
♦Economic  Support  Fund...\, 

Economic  Support  Fund... 
♦Economic  Support  Fund... 
♦Economic  Support  Fund... 


Legal  authority  (in  addition  to  sec. 

1013) J    

I  X  I  Antideficiency  Act 

I    \  Other 


Type  of  budget  authority: 

I  X  I   Appropriation 

I        I     Contract  authority 

I    I   Other 


Symbol 

115/71037 
11X1037 

116/71037 
1171037 

117/81037 


Identification 
Code 

11-1037-0-1-152 
11-1037-0-1-152 
11-1037-0-1-152 
11-1037-0-1-152 
11-1037-0-1-152 


Amount  Deferred 

90,000,000 
6,470,091 

300,000,000 
2,050,000,000 
2,446,470,d^l 


and  afan?^  ?o^iZ,Vki  "''"°".  ?^^^[^  ^^'^^  pending  approval  of  specific  loans 
?h,^^ltoK  eligible  countries  by  the  Secretary  of  State.  This  will  insure 
!^J  p"  .^P,P''°'',®.*'.P''°^"'"  "  consistent  with  the  foreign,  national  security 
fun^f  "^"-?K?^  policies  of  the  U.S.  and  will  not  exceed  thl  limits  of  available 
tunds.   This  action  is  taken  pursuant  to  the  Antideficiency  Act  (31  U.S.C. 

Estimated  Proqraa  Effect:   None 
Outlay  Effect:   None 


1/  This  account  was  the  subject  of  a  similar  deferral  in  1986  (D86-24A) . 
♦   Changed  from  previous  report. 
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Deferral  No:  D87-23 


DBPBRRAL  OP  BODGET  ADTBORITY 

Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGEMCT: 

Funds  Appropriated  to  the  President 


Bureau: 

International  Security  Assistance 
Appropriation  title  and  syabolt 

Military  assistance   1/ 

1171080 


OMB  identification  code: 


11-1080-0-1-152 


Grant  progrj 


I |Yes   |_X_|  No 


Type  of  account  or  fund: 

I  X  I  Annual 

I    I  Multiple-year 

I    I  No-Year 


(expiration  date) 


Hew  budget  authority $   900,000,000 

(P.L.   99-500  &  591  ) 
Other  budgetary  resources  ;  ■  . 


Total  budgetary  resources 


900,000,000 


Aaount  to  be  deferred: 
Part  of  year 

Entire  year 


847,000,000 


Legal  authority  (in  addition  to  sec, 

1013):   

I  X  I   Antidef iciency  Act 

I    I   Other 


Type  of  budget  authority: 

I  ?ZI   Appropriation 

I    I   Contract  authority 

I    I   Other 


Justification;  Pursuant  to  the  Foreign  Assistance  Act  (FAA)  of  1961,  as 
amended,  the  President  is  authorized  to  furnish  grant  military  assistance  to 
any  friendly  country  or  international  organization  if  he  finds  that  it  will 
strengthen  the  security  of  the  United  States  or  promote  world  peace. 
Executive  Order  No.  12163  of  September  29,  1979,  as  amended,  delegates  certain 
Presidential  functions  under  the  FAA  to  the  Secretaries  of  State  and  Defense. 
These  funds  are  being  deferred  until  approval  of  specific  programs  by  the 
Departments  of  State,  Treasury,  and  Defense.  Consultation  among  these 
Departments  will  ensure  that  each  approved  program  is  consistent  with  the 
foreign,  national  security  and  financial  policies  of  the  United  States  and 
will  not  exceed  the  limit  of  available  funds.  This  action  is  taken  pursuant 
to  the  Antideficiency  Act  (31  U.S.C.  1512). 

Estimated  Program  Effect:   None 
Outlay  Effect:   None 


\/     This  account  was  the  subject  of  a  similar  deferral  in  1986  (D86-33). 


Federal  Register  /  Vol.  51.  No.  250  /  Wednesdjay.  December  31. 1986  /  Notices 


47363 


429 


Deferral  No: D87-24 


DEFERRAL  OF  BUDGET  ADTBORITY 

Report  Pursuant   to  Section  1013  of  p.L.    93-344 


AGENCY i 


Funds  Appropriated  to  the  President 


T 


Bureau:   ~~  ~~ 

International  Security  Assista nee 
Appropriation  title  and  symbol: 

International  military  education 
and  training  1/ 

1171081 

ONB  identification  code: 

11-1081-0-1-152 


New  budget  authority $ 

(P.L.   99-500  &  591  ) 
Other  budgetary  resources 


56,000,000 


Total  budgetary  resources     56,000,000 


Grant  prograa: 

l~|Yes      \~T^\  No 


ABOunt  to  be  deferred: 
Part  of  year 

Entire  year 


2,000,000 


Type  of  account  or  fund: 

I  X  I  Annual 

I    I  Multiple-year 

I    I  No- Year 


(expiration  date) 


Legal  authority  (in  addition  to  sec. 

1013):   

I  X  t  Antideficiency  Act 

I    t  Other^ 


Type  of  budget  authority: 

I  X  I   Appropriation 

I    I   Contract  authority 

I    I   Other 


Justification:  Pursuant  to  the  Foreign  Assistance  Act  (FAA)  of  1961  as 
jmended,  the  President  is  authorized  to  furnish  grant  military  training  ?o 
friendly  countries  or  international  organizations.  Executive  Order  No  12163 
of  September  29,  1979,  as  amended,  delegates  certain  of  the  President's 
fs"^b^?na  "J^r  '^^  ^"^^^  '^^  secretaries  of  State  and  Defense!  $!?000?OoS 
IS  being  deferred  pending  apportionment  of  the  funds  for  training  in 
SC  nlof^K^^'?^  operations.  It  is  anticipated  that  funds  will  be  ap^rUon^ 
m  5!l?c!'l5i2)!^^     ''''   ^^   ''^''^"  pursuant  to  the  Antideficiency  A^ 

Estimated  Progrim  Effect:   None 
Outlay  Effect;   None 


1/  This  account  was  the  subject  of  a  similar  deferral  in  1986 


(D86-34) 
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Deferral  No:  D87-25 


DEFERRAL  OP  BODGET  AOTHORITY 

Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGEHCT: 

Funds  Appropriated  to  the  President 

New  budget  authority $    70,000,000 

{P.L.  99-500  &  591) 

Bureau: 

Agency  for  International  Development 

Other  budgetary  resources       6,400,000 

Appropriation  title  and  syabol: 

Total  budgetary  resources      76,400,000 

International  Disaster  Assistance, 
Executive  1/ 

11X1035 

Aaount  to  be  deferred: 

Part  of  y««r                 57,000,000 

Entire  year 

ONB  identification  code: 

11-1035-0-1-151 

Legal  authority   (in  addition  to  sec. 
1013): 

X    Antidef iciency  Act 

Grant  progran: 

1  X  |Yes   1    1  No 

1    I   Other 

Type  of  account  or  fund: 

Annual 

Type  of  budget  authority: 

1  X    Appropriation 

1    1  Multiple-year 

|_    [   Contract  authority 

(expiration  date) 
1  X  1  No-Year 

1    1   Other 

- 

Justif icat ion : 

President 


world, 
provided 
than  $50 
El  Salvador. 


The  International   disaster   assistance  account  allows   the 

to  respond  to  humanitarian  disaster  relief  efforts  throughout  the 

The  Foreign  Assistance  and  Related  Programs  Appropriations  Act,  1987 

$70  million  for  disaster  assistance  activities,  including  not  less 

million  for  earthquake  relief,  reconstruction,  and  rehabilitation  in 

$57  million  is  deferred,  including  $45  million  in  aid  to  El 

the  development  of  country-specific  plans  to  insure  that  aid 


Salvador,  pending 

is  provided  in  an  efficient  manner  to  those  most  in  need.  This  deferral 
action  is  taken  under  the  provisions  of  the  Antidef iciency  Act  (31  U.S.C. 
1512) . 


Estiaated  Prograa  Effect:   None 
Outlay  Effect:   None 


1/   This  account  was  the  subject  of  a  similar  deferral  in  1986  (D86-59) 
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Ror^^ri-   T,    "^^^RAL  OF  BODGET  AUTHORITY 

Report  Pursuant  to  Section  1013  of  p.l.    93-344 


Deferral  No:     D87-26 


T 


Funds  Appropriated  to  the  Pres ident 
Bureau!  "^ " 


Special  Assist,  for  Central  Amerir;. 
Appropriation  title  and  syabol: 

Assistance  for  the  Nicaraguan 
Democratic  Resistance 

1171090 

OMB  identification  code: ~ 

11-1090-0-1-051 


Mew  budget  authority s   loo  oon  nnn 

(P.L.  99-500  i    59lf         . 100,000,000 

Other  budgetary  resources    100,000.000 


Total  budgetary  resources 


100,000.000 


ABOunt  to  be  deferred: 
Part  of  year 

Entire  year 


60,000.000 


tirant  prograa:         ~ ' 

lIX^fYes   |  — I  No 

Type  of  2K:count  or  fund:     

I    X    I    Annual 

I     iMultiple-year 

I   ~l  No-Year 


(expiration  date) 


J 


'^Jj3*^*^»»o«^ity   (in  addition  to  secj 

l_2Ll     Antidef  iciency  Act 
IJLl      Other  P.L.    99-500  &   ';<>i 

Type  of  budget  authority:  ' 

l_2Ll     Appropriation 

I. I     Contract  authority 

I        I     Other^ 


Justification:    Section  206  of  Title  it  of  ♦•h^  u*^^. 

Appropriations  Act,  1987,  provided  S100%.<ii4«^  «.   ®  Military  Construction 

Nicaraguan  Democratic  Resistanrp    ?i        "^^3^°"  ^o  provide  assistance  to  the 

available  unt^  necesslry  Presidential'°dete^^         11''''°"  ^"^^  "°^  ^^ 
reported  to  the  Congress    It  is  li^o^l  ^  ?'r!'''°"^  *'''^®  ^^^"  ""^^e  and 

released.   This  action  i^\aken  pursuant  to  thl  »^^^^  ^.^-^  •  ^^^^  "^^^    ^^^"  ^e 
1512).  tanen  pursuant  to  the  Antidef iciency  Act  (31  U.S.C. 


Estiaated  Proqra«  Effect «  None 
Outlay  Effect:  None 


^ 
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Deferral  No:   D87-27 


DBFBRRAL  OF  BUDGET  AOTHORITY 

Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGBNCT: 


Funds  Appropriated  to  the  President 

Bureau: 

Special  Assist,  for  Central  America 

Appropriation  title  and  syatx>ls 

Promotion  of  Stability  and 

Security  in  Central  America 

11X1091  ^\ 

Om  identification  code: 


11-1091-0-1-053 
Grant  prograi 


l^lYes      I I   NO 

Type  of  account  or   funds 

I         I    Annual 

I    I  Multiple-year 

l"X~l  NO- Year 


Hew  budget  authority $ 

<P.L.    )_ 

Other  budgetary  resources 


Total  budgetary  resources 


2,000>000 
2,000>000 


ABOunt  to  be  deferred: 
Part  of  year 

Entire  year 


l,000r000 


(expiration  date) 


Legal  authority  (in  addition  to  sec. 

1013) I   

I  X  I  Antidef iciency  Act 

I    I  Other 


Type  of  budget  aatliorltyi 

|~X~|   Appropriation 

I    I   Contract  authority 

I    I   Other 


Justification:  The  Military  Construction  appropriations  section  of  the  1987 
Continuing  Resolution  {P.L.  99-500  and  591)  provided  for  the  transfer  to  the 
President  of  funds  previously  appropriated  for  Assistance  for  I«Pl«'»ent**-i°2 
of  a  Contadora  agreement.  The  transferred  funds  are  to  facilitate  the 
participation  of  Costa  Rica,  El  Salvador,  Guatemala,  and  Honduras  in  regional 
meetings  and  negotiations  to  promote  peace,  stablility,  and  security  in 
Central  America.  Only  a  portion  of  the  funds  are  needed  to  conduct  this 
activity  at  this  time  and  the  amounts  not  needed  are  deferred.  Ongoing 
negotiations  among  the  Central  American  democracies  or  other  developments  may 
result  in  conditions  that  will  require  the  expenditure  of  the  deferred  funds 
later  in  fiscal  year  1987.  The  Department  of  State  will  monitor  the  progress 
of  the  negotiations  and  recommend  further  disposition  of  the  funds  as 
appropriate.  This  action  is  taken  pursuant  to  the  Antidef iciency  Act 
(31  U.S.C.  1512). 

Estimated  Program  Effect:  None 


Outlay  Effect:  None 
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D87-6A 


Supplementary  Report 
Report  Pursuant   to  Section  1014(c)    of  Public  Law  93-344 


This     report     updates 
September   26,    1986. 


Deferral    No.     D87-6    transmitted    to    Congress    on 


Military 
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Deferral  No:  D87-6A 


DEFERRAL  OF  BUDGET  ADTBORITT 

Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGBHCT: 

Department  of  Defense  -  Military 


Bureau: 


Military  Construction 
Appropriation  title  and  syabol: 

See  Coverage  Section  below  2/ 


OMB  identification  code: 

See  Coverage  Section  below  2/ 


Grant  prograa:  

I |yes   |_2C_|  NO 

Type  of  account  or  fund: 


I  Annual 

Sept.  30,  1987 

I  Multiple-year  Sept.  30>  1988 

(expiration  date) 

I  No-Year       Sept.  30,  1989 

Sept.  30,  1990 
*Sept.  30,  1991 


Coverage:  2/ 


Appropriation 


•Military  construction,  Arrey... 
Military  construction,  Arny... 
Military  construction.  Army... 
Military  construction.  Army... 
Military  construction.  Army... 


♦Military  construction.  Navy. 
Military  construction.  Navy. 
Military  construction.  Navy. 
Military  construction.  Navy. 
Military  construction.  Navy. 


♦Military  construction.  Air  Force 

Military  construction.  Air  Force 

Military  construction.  Air  Force 

Military  construction.  Air  Force 

Military  construction.  Air  Force 


New  budget  authority ♦$  5,125,429,000 

♦{P.L.  99-500  &  591) 
Other  budgetary  resources^   3,781,227,000 


Total  budgetary  resources*   8,906,656r000^ 


1/ 


Aaount  to  be  deferred: 
Part  of  year 

Entire  year 


*   1,318,502,000 


Legal  authority  (in  addition  to  sec. 

1013):   

I  X  I  Antidef iciency  Act 

I    I  Other 


Type  of  budget  authority: 

I  X  I  Appropriation 

I I   Contract  authority 

I    I   Other 


Symbol 

217/12050 
216/02050 
215/92050 
214/82050 
213/72050 

177/11205 
176/01205 
175/91205 
174/81205 
173/71205 

577/13300 
576/03300 
575/93300 
574/83300 
573/73300 


OMB 
Identification 
Code 

21-2050-0-1-051 
21-2050-0-1-051 
21-2050-0-1-051 
21-2050-0-1-051 
21-2050-0-1-051 

17-1205-0-1-051 
17-1205-0-1-051 
17-1205-0-1-051 
17-1205-0-1-051 
17-1205-0-1-051 

57-3300-0-1-051 
57-3300-0-1-051 
57-3300-0-1-051 
57-3300-0-1-051 
57-3300-0-1-051 


Deferred 


363,960,000 


259,475,000 


313,632,000 
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Appropriation Symbol 

♦Military  construction.  Defense 

Agencies 977/10500 

Military  construction.  Defense 

Agencies 976/00500 

Military  construction.  Defense 

Agencies 975/90500 

Military  construction.  Defense 

Agencies 974/80500 

Military  construction.  Defense 

Agencies 973/70500 

♦Military  construction.  Army 

National  Guard 217/12085 

Military  construction.  Army 

National  Guard 216/02085 

Military  construction.  Army 

National  Guard 215/92085 

Military  construction.  Array 

National  Guard 214/82085 

Military  construction.  Army 

National  Guard 213/72085 

♦Military  construction.  Air 

National  Guard 577/13830 

Military  construction.  Air 

National  Guard 576/03830 

Military  construction.  Air 

National  Guard 575/93830 

Military  construction.  Air 

National  Guard 574/83830 

Military  construction.  Air 

National  Guard 573/73830 

♦Military  construction.  Army 

Reserve 217/12086 

Military  construction.  Army 

^^f^f^ve 216/02086 

Military  construction.  Army 

^^serve 215/92086 

Military  construction.  Army 

Reserve 214/82086 

Military  construction.  Army 

Reserve 213/72086 

♦Military  construction.  Naval 

Reserve 177/11235 

Military  construction.  Naval 

Reserve 176/01235 

Military  construction.  Naval   ^ 

Reserve ; . .    175/91235 

Military  construction.  Naval 

Reserve 174/81235 

Military  construction.  Naval 

Reserve 173/71235 


2 
D87-6A 

OMB 
Identification 
Code 

Deferred 

97-0500-0-1-051 

128,110,000 

97-0500-0-1-051 



97-0500-0-1-051 

... 

97-0500-0-1-051 

2,350,000 

97-0500-0-1-051 

^^^ 

21-2085-0-1-051 
21-2085-0-1-051 
21-2085-0-1-051 
21-2085-0-1-051 
21-2085-0-1-051 

57-3830-0-1-051 
57-3830-0-1-051 
57-3830-0-1-051 
57-3830-0-1-051 
57-3830-0-1-051 

21-2086-0-1-051 
21-2086-0-1-051 
21-2086-0-1-051 
21-2086-0-1-051 
21-2086-0-1-051 

17-1235-0-1-051 
17-1235-0-1-051 
17-1235-0-1-051 
17-1235-0-1-051 
17-1235-0-1-051 


31,502,000 


20,885,000 


9,183,000 


22,005,000 
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D87-6A 


0MB 
Identification 
Appropriation Symbol    Code 

♦Military  construction.  Air  Force 

Reserve 577/13730    57-3730-0-1-051 

Military  construction.  Air  Force 

Reserve 576/03730    57-3730-0-1-051 

Military  construction.  Air  Force 

Reserve 575/93730    57-3730-0-1-051 

Military  construction,  Air  Force 

Reserve 574/83730    57-3730-0-1-051 

Military  construction.  Air  Force 

Reserve 573/73730    57-3730-0-1-051 

*North  Atlantic  Treaty  Organization 

Infrastructure 97X0804     97-0804-0-1-051 

♦Total $ 


Deferred 


17,400,000 


150,000,000 


1,318,502,000 


Justification;  These  funds  are  deferred  due  to  lack  of  project  authorization 
or  to  administrative  delays,  such  as  project  designs  not  being  completed  and 
incomplete  coordination  of  projects  with  other  Federal  agencies  or  local 
government  agencies.  Funds  will  be  apportioned  for  individual  projects 
throughout  the  year  upon  authorization  or  completion  of  project  design  and/or 
coordination.  This  action  is  taken  pursuant  to  the  Antidef iciency  Act 
(31  U.S.C.  1512). 


Estimated  Program  Effect;   None 


Outlay  Effect;   None 


1/   Includes  all  accounts  included  under  this  appropriation  title. 

2/  These  accounts  were  thte>^bject  of  a  similar  deferral  in  1986  (D86-4A) 

*    Revised  from  previous  report. 


X 


V 
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D87-7A 


Supplementary  Report 
Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 

on1e;tfmber"56:i9%6!'""'  "^^  ^'''^  transmitted  to  the  Congress 

This   increases   by   S190  0^2  nnn       t-u^ 

576,943,000  t„  th'e  t^paitU^t  of  Def/n^'^^F^^Uv'^Ho '  •  °' 
resulting  in  a  total  deferral  of  $266  061  nnV  -^  ^  housing, 
the  amount  deferred  result.  fr™.j..';:°?°"  '^''*  increase  in 
1987  Military  Con^ruluon^Ap^^Sp?!:^^^^",'.'-^^  "^'"^'^   '"  '"e 
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Deferral  No: 


D87-7A 


DEFERRAL  OP  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGEHCT: 

Department  of  Defense  -  Military 


Bureau: 

Family  Housing,  Defense 


Appropriation  title  and  syabol: 
See  Coverage  Section  below  \/ 


ONB  identification  code: 

See  Coverage  Section  below  1/ 


Grant  prograa:   


Yes 


No 


Type  of  account  or  fund: 

I    I  Annual 
|~X~|  Multiple-year 
I    I  No-Year 
Coverage:  1/ 


V30/87 
9/30/88 
9/30/89 
(expiration  date) 
9/30/90 
♦9/30/91 


New  budget  authority *$3,113>914,000 

(P.L.  99-500  &  591) 
Other  budgetary  resources*    371,897,000 

Total  budgetary  resources*  3,485,811,000  2/ 


Aaount  to  be  deferred: 
Part  of  year 

Entire  year 


266,965,000 


Legal  authority  (in  addition  to  sec. 

1013):    

I  X  I   Antidef iciency  Act 


I   Other 


Type  of  budget  authority: 

I  X  I   Appropriation 

I    I   Contract  authority 

I    I   Other 


Appropriation 

*  Family  housing,  Navy 

Fami ly  hous  ing ,  Navy 

*  Family  housing.   Army 

Family  housing.   Array 

*  Family  housing.   Air   Force 

*  Family  housing.    Air   Force 

Family  housing.   Air   Force 

Family  housing,   Air   Force 

Family  housing.   Air   Force 


Symbol 


0MB 
Identification 
Code 


Deferred 


177/10703 
176/00703 
217/10702 
216/00702 
577/10704 
576/00704 
575/90704 
574/80704 
573/70704 


17-0703-0-1-051 
17-0703-0-1-051 
21-0702-0-1-051 
21-0702-0-1-051 
57-0704-0-1-051 
57-0704-0-1-051 
57-0704-0-1-051 
57-0704-0-1-051 
57-0704-0-1-051 


82,350,000 

138,500,000 

34,315,000 

11,800,000 

♦266,^6^,6(5(5 


Justification:  These  funds  are  deferred  due  to  administrative  delays,  such 
as  project  designs  not  being  completed  and  incomplete  coordination  of 
projects  with  other  Federal  agencies  or  local  government  agencies.  Funds 
will  be  apportioned  for  individual  projects  throughout  the  year  upon 
completion  of  project  design  and/or  coordination.  This  action  is  taken 
pursuant  to  the  Antidef iciency  Act  (31  U.S.C.  1512). 

Estimated  Prograa  Effect:   None 

Outlay  Effect;   None 

T7  This  account  was  the  subject  of  a  similar  deferral  in  1986  (D86-27A) . 

2/   Includes  all  accounts  included  under  this  appropriation  title. 

*    Revised  from  previous  report. 


Federal  Registef  /  Vol.  51,  No.  250  /  Wednesday.  December  31. 1988  /  Notices 


47373 


215 


Deferral  No:      D87-28 


DEFERRAL  OF  BUDGET  ADTBORITT 

Report  Pursuant   to  Section  1013  of  P.L.    93-344 


AGEHCT: 


Department  of  Health  &  Human  Services 

Bureau: 

Health  Resources  &  Services  Admin. 

Appropriation  title  and  symbol: 


Indian  Catastrophic  Health 
Emergency  Fund 


75X0390  T 

identification  code: 


Hew  budget  authority $ 

(P.L.  99-500  &  591) 
Other  budgetary  resources 


10,000,000 
-0- 


Total  budgetary  resources     10,000,000 


75-0390-0-1-551 


Grant  program:   


J L  *es  Tx  I  No 


Type  of  account  or  fund: 

I    I  Annual 

I    iMultiple-year 

|"x~|   No-Year 


(expiration  date) 


AiKHint  to  be  deferred: 
Part  of  year 

Entire  year 


10,000,000 


Legal  authority    (in  addition  to  sec. 

1013):   

I  X  I   Antidef iciency  Act 

I    I   Other 


Type  of  budget  authority: 

I  X  I   Appropriation 

I    I   Contract  authority 

I    I   Other 


Justification;  This  program  provides  medical  care,  public  health  services, 
and  health  profession  scholarships  for  American  Indians  and  Alaska  Natives. 
The  1987  Appropriation  Act  created  an  Indian  Catastrophic  Emergency  Health 
Fund,  administered  by  the  Indian  Health  Service  (IHS)  in  the  Department  of 
Health  and  Human  Services  (HHS).  The  general  purpose  of  the  fund  as  stated  in 
Senate  Report  No.  99-397  is  to  "enable  the  IHS  to  meet  the  extraordinary  costs 
associated  with  the  treatment  of  catastrophic  illnesses  falling  within  the 
medical  priorities  of  the  IHS."  To  ensure  that  this  fund  is  used  for  its 
intended  purpose,  HHS  is  preparing  a  set  of  administrative  guidelines  to 
govern  the  disbursement  of  catastrophic  health  care  funds.  These  funds  are 
being  deferred  pending  completion  of  HHS'  administrative  guidelines,  HHS 
expects  that  these  administrative  guidelines  will  be  published  in  the  Federal 
Register  by  early  calendar  year  1987.  This  action  is  taken  pursuant  to  the 
Antidef iciency  Act  (31  U.S.C.  1512). 

Estimated  Program  Effect;  None 


Outlay  Effect;   None 
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Supplementary  Report 
Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 

This  report  updates  Deferral  No.  D87-16  transmitted  to  Congress  on 
September  26,  1986. 


by  $295,611,064  the  previous  deferral  of  $803,877,039  in  the 
Transportation's  Facilities  and  equipment,   FAA  trust  fund 
account,   resulting  in  a  total  deferral  of  $1,099,488,103. 


This  increases 
Department  of 


account,  resulting  in  a  total  deferral  of  $1,099,488,103.  The  increa 
results  from  projects  and  equipment  funded  in  the  Department  of  Transportati 
Appropriation  Act,  1987,  that  cannot  be  constructed  or  contracted  for  th 


increase 

ion 

this 


year. 


•V's-r*^;^-*.' 
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Deferral  Ro:     D87-16A 


.»  ..rt.lC.:..  V--  .i  - 


DEFERRAL  OF  BUDGET  AUTHORITY 

«   Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGEHCYc 


Department  of  Transportation 


Bureau: 

Federal  Aviation  Administration 
Appropriation  title  and  syabol: 

Facilities  and  equipment  (Airport 
and  airway  trust  fund)  1/ 

69X8107  693/78107  695/98107 
*697/18107  694/88107  696/08107 
OMB  identification  code:       ~ 

69-8107-0-7-402 


Hew  budget  authority *$   804,584.000 

(P.L.  99-500  i    591) ' 

Other  budgetary  resources  *1, 404, 321^486 


Grant  progrj 


I  |Yes   |_X_|  No 


Type  of  account  or  fund: 

I    I  Annual       693/78107  9/30/87 

, 694/88107  9/30/88 

|_)C_|Multiple-year  695/98107  9/30/89 

(expiration  date) 

I  X  I  No-Year      696/08107  9/30/90 
*697/18107  9/30/91 


Total  budgetary 

resources 

Aaount  to  be  deferred: 


♦2,208,905.486 


Part  of  year 
Entire  year 


*$1, 099, 488. 103 


Legal  authority  (in  addition  to  sec. 

1013):   

I  X  I  Antideficiency  Act 

I    I  Other - 


Type  of  budget  authority: 

I  X  I   Appropriation 

I    I   Contract  authority 

I    I   Other 


Justification:  Funds  from  this  account  are  used  to  continue  to  procure 
specific  Congressionally-approved  facilities  and  equipment  for  the  expansion 
and  modernization  of  the  National  Airspace  System.  The  projects  financed  from 
this  account  include  construction  of  buildings,  the  purchase  of  new  equipment 
for  new  or  improved  air  traffic  control  towers,  automation  of  the  en  route 
airway  control  system,  and  expansion/improvement  of  navigational  and  landing 
aid  systems.  These  activities  were  justified  and  provided  for  in  the 
Department's  regular  budget  submissions  and  were  appropriated  by  Congress  for 
the  year  in  which  requested.  Due  to  the  lengthy  procurement  and  construction 
time  for  these  interrelated  facilities  and  complex  equipment  systems,  it  is 
not  possible  to  obligate  all  the  funds  necessary  to  complete  each  project  in 
the  year  funds  were  appropriated.  Therefore,  it  is  necessary  to  apportion 
funds  so  that  sufficient  resources  will  be  available  in  future  periods  to 
complete  these  projects.  This  action  is  consistent  with  FAA's  full  funding 
approach  and  Congressional  intent  to  provide  multi-year  funding  for  the  total 
costs  of  projects.  This  action  is  taken  under  provisions  of  the 
Antideficiency  Act  (31  U.S.C.  1512),  which  authorizes  the  establishment  of 
reserves  for  contingencies. 

Bstiaated  Program  Effect:  None 
Outlay  Effect;  None 


1/  This  account  was  the  subject  of  a  similar  deferral  in  1986  (D86-29A) . 
*   Revised  from  previous  report. 

[FR  Doc.  86-29442  Filed  12-30-86;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Servtco 

7  CFR  Parts  271. 272, 273,  and  277 
[AmdL  Na  281] 

Food  Stamp  Program;  Employment 
and  Training  Requiramants 

aocncy:  Food  and  Nutrition  Service. 

USDA. 

action:  Final  rule. 

summary:  On  October  1. 1986  the 

Department  published  a  rulemaking  at 
47  FR  35152  which  proposed  extensive 
changes  in  the  work  requirements  of  the 
Food  Stamp  Program  based  upon 
provisions  in  the  Food  Security  Act  of 
1985  (Pub.  L  99-198).  The  Act  requires 
that  no  later  than  April  1. 1987  every 
State  agency  shall  implement  an 
employment  and  training  program 
designed  by  the  State  agency  and 
approved  by  the  Secretary  of 
Agriculture.  The  intent  of  the  new 
requirement  is  to  ensure  that  able- 
bodied  food  stamp  recipients  are 
involved  in  meaningful  work-related 
activities  which  will  eventually  lead  to 
paid  employment  and  a  decreased 
dependency  on  assistance  programs. 
This  rule  amends  and  fmalizes  the 
provisions  of  the  October  1, 1986 
rulemaking  based  on  the  extensive  and 
detailed  public  comments  received  by 
the  Department. 
DATES:  The  provisions  of  this 
rulemaking  are  effective  January  30, 
1987.  State  employment  and  training 
plans  must  be  received  by  the 
Department  by  March  2. 1987.  An 
employment  and  training  program  shall 
be  implemented  in  each  State,  pending 
FNS  approval,  by  April  1, 1987. 
ADDRESS:  One  copy  of  the  plan  should 
be  sent  to  the  FNS  National  Office  at 
3101  Park  Center  Drive,  Alexandria,  VA 
22302  and  one  to  the  appropriate  FNS 
Regional  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  rulemaking 
should  be  addressed  to  Patricia  Warner, 
Food  and  Nutrition  Service,  Chief, 
Administration  and  Design  Branch, 
Family  Nutrition  Programs,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302.  (703)  756-3383. 
SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291 

This  final  action  has  been  reviewed 
under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 
The  Department  has  classified  this 
action  as  non-major. 


The  effect  of  this  action  on  the 
economy  will  be  less  than  $100  million. 
This  final  action  will  have  no  effect  on 
costs  or  prices.  Competition, 
employment  investment,  productivity, 
and  innovation  will  remain  unaffected. 
There  will  be  no  effect  on  the 
competition  of  United  States-based 
enterprises  with  foreign-based 
enterprises. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  drFederal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  rule  related 
Notice  of  7  CFR  Part  3015,  Subpart  V  (48 
FR  29115).  this  program  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
o^icials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354.  Stat.  1164,  September  19, 
1980).  Robert  E.  Leard,  Administrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  final  action  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  welfare  agencies  will  be 
the  most  affected  to  the  extent  that  they 
administer  the  Program.  Potential  and 
current  participants  will  be  affected 
because  they  will  have  to  fulfill  the 
work  requirements  established  by  State 
agencies  under  the  guidance  set  forth  in 
this  rulemaking. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  that  Act.  The  OMB 
approval  number  for  these  requirements 
is  0584-0339. 

Background 

This  rule  puts  into  final  regulatory 
form  the  work  related  amendments 
made  to  the  Food  Stamp  Act  of  1977  by 
the  Food  Security  Act  of  1985,  Pub.  L 
99-198,  Title  XV,  99  Stat.  1566, 
December  23, 1985  and  some  of  the 
administrative  provisions  proposed  by 
the  Department  in  its  October  1, 1986 
proposed  rule.  51  FR  35152  et  seq.  With 
this  rule,  food  stamp  job  search  is 
replaced  as  the  major  work  related 
activity  of  the  Food  Stamp  Program  by 
employment  and  training  (E&T) 
programs.  As  a  result.  States  will  be 
given  greater  flexibility  in  the  choice  of 


employment  and  training  services  they 
wish  to  offer  food  stamp  work 
registrants,  subject  to  approval  by  the 
Secretary. 

The  work  provisions  of  Pub.  L  99-198 
were  enacted  "for  the  purpose  of 
assisting  food  stamp  recipients  in 
gaining  skills,  training  or  experience  that 
will  increase  their  ability  to  obtain 
regular  employment."  Section  1517(a)(2), 
99  Stat.  1574.  A  major  point  of  emphasis 
in  the  legislation  is  that  States  be  given 
maximum  flexibility  in  designing  the 
programs  they  wish  to  operate.  The  role 
of  the  Department  in  approving  State 
plans  and  monitoring  State  performance 
is  to  ensure  that  each  State  provides  a 
meaningful  avenue  for  its  able-bodied 
food  stamp  recipients  to  increase  their 
employment  prospects.  These  goals  are 
achieved  through  this  final  rulemaking. 

The  Department  received  a 
substantial  number  of  comments  on  the 
proposed  rulemaking.  The  comments 
were  thorough,  persuasive,  and  well 
documented  and  the  Department 
appreciates  the  effort  which  went  into 
their  preparation  and  submission.  All 
comments  received  by  November  14 
were  reviewed  and  given  full 
consideration  for  inclusion  in  this 
rulemaking.  All  others  were  read  and 
considered. 

In  response  to  the  suggestions  of  the 
majority  of  commenters,  the  Department 
has  made  a  number  of  changes  to  the 
proposed  rule  which  we  believe  will 
result  in  better,  more  evident  and 
effective  employment  and  training 
programs.  Because  of  the  April  1, 1987 
statutory  implementation  date  the 
Department  is  eager  to  publish  this  final 
rule  as  early  as  possible  and  a  number 
of  discretionary  provisions  which 
appeared  in  the  October  1, 1986  rule, 
specifically  those  pertaining  to 
voluntary  quit  and  workfare,  will  be 
published  in  a  subsequent  rulemaking. 
Comments  received  on  these  issues  will 
receive  full  consideration. 

Implementation 

A  number  of  comments  were  received 
addressing  the  implementation  time 
frames  in  the  proposed  rule.  A  few 
commenters  suggested  that  the  30-day 
comment  period  be  extended.  The 
Department  does  not  feel  such  an 
extension  is  necessary  or  appropriate  in 
light  of  the  need  of  State  agencies  to 
have  final  rules  in  places  as  a  basis  for 
planning  and  implementing  their 
employment  and  training  programs  to 
meet  the  statutory  April  1, 1987 
deadline.  As  of  November  14, 1986.  the 
Department  received  50  comments  from 
State  agencies,  5  comments  from 
localities,  19  from  advocacy  and  other 
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organizations,  5  from  employment 
services.  5  from  Members  of  Congress, 
and  8  from  individuals. 

Several  commenters  felt  that  the 
amount  of  time  allowed  States  to  submit 
their  E&T  plans  is  insufficient  The 
Department  plans  to  allow  States  two- 
months  to  prepare  and  submit 
employment  and  training  plans  to  FNS. 
The  Department  distributed  $5  million  in 
FY  1985  and  $5  million  in  FY  1986  for 
States  to  begin  to  plan  their  pro-ams. 
The  Department  has  also  provided  two 
pieces  of  technical  assistance  to  State 
agencies  offering  guidance  on  how  to 
design  and  operate  employment  and 
training  programs  for  food  stamp 
recipients.  In  addition  to  these  efforts  to 
assist  States  in  the  planning  process, 
this  rulemaking  also  authorizes  States  to 
submit  interim  plans  to  the  Department 
for  the  six  months  of  program  operation. 
Given  these  factors  the  Department 
believes  a  two-month  preparation  period 
is  adequate.  Moreover,  the  April  1, 1987 
implementation  date  was  established  by 
Pub.  L  99-198  and  the  Department  does 
not  have  any  flexibility  to  adjust  that 
date. 

Definitions 

In  response  to  a  number  of  comments 
received  requesting  clarification  of  the 
terminology  used  throughout  the 
proposed  rulemaking,  the  Department 
has  added  several  definitions  to  this 
final  rulemaking.  Most  of  these 
definitions  will  be  found  in  i  271.2  of  the 
regulations.  The  others  will  be  found 
within  the  text  of  {  273.7. 

Applicant — a  person  or  persons  who 
applies  in  writing  for  food  stamp 
benefits. 

Assessment — an  in-depth  evaluation 
of  employabflity  skills  coupled  with 
counseling  on  how  and  where  to  search 
for  employment  If  combined  with  work 
experience,  some  form  of  employment 
search  or  training,  an  assessment  of  this 
nature  could  constitute  part  of  an 
approvaUe  employment  and  training 
component 

Base  ofeligibles — E&T  mandatory 
participants  (defined  b^w)  phis 
persona  who  volunteer  for  EftT 
participatian. 

Component — a  wrak  experience,  work 
training  or  job  search  pragrun,  as 
described  in  section  8(d)(4)(B)  of  the 
Food  Stamp  Act  of  1977  (7  U5.C  2014 
(d)(4)(B))  designed  to  help  food  stamp 
recipients  move  promptly  into 
unaubskliaed  empk>ynient 

Employment  &  training  mancfatory 
participant — a  Food  Stamp  Program 
applicant  or  participant  who  is  required 
to  work  register  under  7  \JS.C 
2014(d)(1)  or  (2)  and  who  the  State 
determines  should  not  be  exempted 


from  participation  in  an  employment 
and  training  program. 

Exempted— this  term  refers  to  a  work 
registered  person  or  persons  excused  by 
the  State,  under  the  conditions  in 
S  273.7(f)  from  participation  in  an 
emplojrment  and  training  program. 

Employment  and  training  program — a 
program  operated  by  each  State  agency 
consisting  of  one  or  more  direct  wcwk, 
work  training  or  job  search  components. 

Newly  work  registered— food  stamp 
partidpanta  woric  registered  at  the  point 
of  application  or  those  registered  for  the 
first  time  in  their  current  period  of 
participation. 

"Placed"  in  an  employment  and 
training  program — a  State  agency  may 
count  a  person  as  "placed"  in  an 
employment  and  training  program  when 
the  individual  commences  a  component 
or  is  sent  a  Notice  of  Adverse  Action 
(NOAA)  or  denied  certification  due  to 
non-compliance  with  a  food  stamp 
employment  and  training  requirement 
Persons  who  refuse  to  work  register  or 
who  voluntarily  quit  a  job  and  are  sent  a 
NOAA  may  not  be  consido^  "placed." 

Screening — an  evaluation  by  the 
eligibility  worker  as  to  whether  a  person 
should  or  should  not  be  referred  for 
participation  in  an  E4T  program.  This 
activity  would  not  be  considered  an 
approvable  EAT  component. 

Work  registrant — a  Pood  Stamp 
Program  participant  subject  to  the 
provisions  of  section  (d)(1)  of  the  Food 
Stamp  Act 

Work  Registration 

The  proposed  rule  contained  a 
provision  that  work  registrants  who 
move  out  of  a  project  area  reregister  at 
their  new  location  within  ten  days  of  a 
move.  The  purpose  of  the  provision  was 
to  preclude  a  loi^  period  during  which 
the  work  registrant's  status  is 
unaccounted  for.  Conunentera  objected 
to  the  10  day  requirement  contending 
that  it  limited  State  flexibiiity  and  was 
imnecesaary.  The  Department  agrees 
and  the  final  rule  eHminates  the  10  day 
requirement.  States  may  utilize  their 
present  information  ajrttons.  if 
adeqnate,  to  register  cases  and  follow 
existing  procedures  and  timelines  for 
transferring  cases. 

This  rule  finnliaea  the  eligibility 
criteria  specified  in  section  0(d]  ot  the 
Food  Stamp  Act  ol  19177,  The  Act 
subjects  persons  age  16  and  older  to  the 
work  registration  reqakements.  It  also 
exempts  from  work  registration  16  and 
17  year  elds  wfao  are  not  hoiMehold 
heads,  or  who  are  attending  school  or 
enrolled  in  an  enployment  and  training 
pr^am  at  lea^  half-time. 

This  fiaal  role  elimfaiates  the  required 
use  of  the  ES-511  ConB.  Tids  form  was 


mandated  through  previous  regulations 
at  a  time  when  food  stamp  work 
requirements  were  being  administered 
jointly  with  the  Department  of  Labor 
(DOL). 

State  agencies  now  will  be  able  to 
record  and  keep  track  of  work 
registration  status  through  annotating 
application  forms  or  worksheets,  or  by 
utilizing  a  method  of  their  own  design, 
as  long  as  the  State  is  able  to  fulfill  the 
reporting  requirements  of  S  273.7(c)(6). 

This  rulemaking  does  not  alter  the 
current  policy  of  allowing  the  person 
who  applies  for  the  household  to  work 
register  other  household  members.  The 
October  1, 1988  rule  proposed  that  State 
agencies  provide  each  household  with  a 
statement  which  describes  work 
registration  rights  and  responsibilities, 
the  consequences  of  failure  to  comply, 
and  lists  the  names  of  those  affected 
household  members.  A  munber  of 
commenters  urged  that  this  statement  be 
provided  to  eadi  work  registrant  in  the 
household,  at  the  time  of  application 
and  at  recertification.  and  to  the 
pertinent  member  whenever  a 
previously  exempted  or  new  household 
member  becomes  subject  to  work 
requirements.  This  rule  adopts  the 
suggestions  of  the  commenters  that  the 
form  be  provided  to  each  work 
registrant  while,  also  in  response  to 
comments,  deleting  the  proposed 
requirement  that  the  name  of  each  work 
registrant  in  the  household  appear  on 
die  form.  These  requirements  should  not 
prove  to  be  a  significant  burden  to 
States  since  the  statement  vnll  be  on  a 
standard  form.  The  Department  wants  to 
ensure  that  each  person  on  the  Food 
Stamp  Program  who  is  not  exempted 
fi^m  the  work  requirements  receives  a 
clear  statement  of  his  or  her  rights  and 
responsibilities. 

On  commenter  pointed  out  a 
difference  in  language  between  the  food 
stamp  regulations  and  section 
(6}(d){2){A)  of  the  Food  Stamp  Act 
which  exempts  irom  food  stamp  work 
registration  persons  who  are  "currently 
subject  to  and  complying  with  a  woik 
registration  requirement  under  title  IV  of 
the  Social  Security  Act .  .  .".  The  food 
stamp  regulations  at  f  273.7(b]  provide 
an  exemption  for  persons  "subject  to 
and  participating  in  the  WIN  program 
under  title  IV."  The  Department  has 
received  a  number  of  policy  inquiries 
about  exacdy  what  WIN  activity  will 
render  a  food  stamp  participant  exempt 
from  work  registration.  It  is  consistent 
with  the  language  of  the  Act  that  the 
Department  consider  WIN  registration 
as  compliance  with  a  work  registration 
requirement  under  tide  IV  and  tiirou^ 
this  final  relemaking  current  regulatory 
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language  will  be  changed  to  identify 
WIN  registration  as  an  example. 

State  Agency  ResponsibiJitiea 

This  final  rule  continues  to  assign  to 
State  agencies  the  responsibility  of 
registering  for  work  each  household 
member  not  exempted  by  subsection 
6(d)(2)  of  the  Food  Stamp  Act  of  1977.  as 
amended.  This  activity  must  continue 
statewide  regardless  of  whether  all 
geographic  areas  are  included  in  a 
State's  employment  and  training 
program.  The  State  agency  will  have  the 
responsibility  of  screening  each  work 
registrant  in  areas  which  are  covered  by 
the  State's  E  &  T  program  to  determine 
which  registrants  should  be  referred  to 
an  employment  and  training  component. 

State  Employment  and  Training  Plans 

Many  State  commenters  expressed 
concern  about  their  ability  to  prepare 
and  submit  State  plans  by  March  2  and 
begin  full  operations  by  April  1, 1987. 
The  Department  recognizes  that  this 
timeframe  is  a  short  one  and  that  some 
of  the  information  called  for  in  the  State 
plan  will  not  be  readily  available  to 
each  State.  The  Department  is  planning 
to  distribute  to  each  State  a  handbook 
with  guidance  on  how  to  prepare  the 
plans.  However,  we  recognize  that  even 
with  technical  assistance  a  number  of 
States  will  not  have  the  time  to  decide 
how  to  fully  operationalize  their 
programs.  The  Department  therefore  is 
asking  that  6  month  interim  plans  be 
submitted  by  those  States  which  are  not 
able  to  fully  anticipate  what  their  E  &  T 
program  will  look  like  in  its  final  form. 
These  interim  plans  will  cover  the  first 
six  months  of  operation.  Interim  plans 
will  be  evaluated  carefully  by  the 
Department  and  must  contain 
justifications  for  State  granted 
exemptions,  and  the  nature  and  location 
of  the  components  the  State  plans  to 
offer. 

The  proposed  rule  called  for  state  E  & 
T  plans  to  be  updated  and  submitted  to 
FNS  anjually.  It  also  proposed  that 
States  must  submit  plan  revisions  to 
FNS  for  approval  if  they  intend  to  alter 
the  nature  or  location  of  components  or 
the  number  or  characteristics  of  persons 
served.  Several  commenters  suggested 
that  employment  and  training  plans  be 
submitted  as  frequently  as  they  are  for 
WIN  demonstration  projects  which 
require  updates  and  revisions  only. 
Regular  WIN  and  food  stamp  plans  of 
operations  are  required  annually.  The 
Department  believes  that  each  state's 
total  E  &  T  program  must  be  viewed  as  a 
whole  if  it  is  to  be  adequately 
monitored.  Because  of  State  concerns 
that  it  well  require  a  considerable 
amount  of  time  and  money  to  submit  a 


new  plan  annually  the  Department  is 
requiring  that  plans  be  submitted 
biannualiy.  However,  because  of  the 
newness  of  the  requirements  of  this 
rulemaking,  and  the  amount  of  activity 
the  Department  anticipates  will  take 
place  in  the  initial  year  and  one  half  of 
operation,  the  Department  is  requiring 
that  new  plans  be  submitted  for  FY  1988 
and  FY  1989.  After  that,  no  plan  need  be 
submitted  until  the  FY  1991  plan.  All 
plans,  with  the  exception  of  the  initial 
plan  which  is  due  March  2, 1987,  shall 
be  submitted  45  days  before  the  start  of 
the  appropriate  Federal  fiscal  year. 

The  requirement  that  plan  revisions 
be  submitted  for  FNS  approval  before 
implementation  remains  unchanged, 
despite  one  comment  that  States  should 
have  the  authority  to  alter  their 
programs  quickly  and  later  submit  a 
change  request  to  FNS.  The  Department 
does  not  believe  such  a  system  would  be 
workable  and  believes  such  a  system 
would  violate  the  Secretary's  oversight 
responsibility.  This  rule  finalizes  the 
provision  that  a  State's  receipt  of 
employment  and  training  funds  is 
contingent  upon  the  Secretary's 
approval  of  the  State's  plan. 

Employment  and  Training  Plan 
Contents 

A  number  of  conunents  were  received 
from  State  agencies  which  felt  the  level 
of  detail  the  Department  proposed  to 
include  in  the  State  plans  was  too 
burdensome.  After  evaluation,  we  have 
eliminated  several  pieces  of  information 
we  proposed  to  collect.  SpeciHcally,  the 
requirement  for  a  discussion  of  the 
employment  and  training  needs  of  the 
State's  work  registrant  population  and 
the  expected  outcomes  of  its 
employment  and  training  program  was 
removed.  One  conmienter  said  it  would 
be  very  difficult  and  cumbersome  to 
have  to  provide  FNS  with  copies  of  all 
State  contracts  for  employment  and 
training  services.  We  agree  and  have 
altered  the  proposed  requirement  and 
now  a^i^iat  the  contracts  be  available 
for  FN^^ection. 

This  rule  requires  that  plans  must 
include  a  detailed  description  of  the 
components  the  State  chooses  to 
operate,  and  why;  the  cost  of  operating 
the  components  for  one  full  year 
including  the  methodology  for  State 
reimbursement  for  education 
components;  the  categories  and  types  of 
individuals  the  State  plans  to  exempt 
from  participation  and  why,  including 
cost  information  or  other  justification  as 
to  why  such  exemptions  are  advisable 
and  the  estimated  percentage  of  work 
registrants  the  State  plans  to  exempt; 
the  characteristics  of  the  population  the 
State  does  intend  to  place;  the 


geographic  areas  covered  and  not 
covered  by  the  plan,  and  why,  and  the 
type  and  location  of  the  services  to  be 
offered;  the  method  the  State  will  use  to 
count  all  work  registrants  the  first 
month  of  each  fiscal  year;  the  estimated 
number  of  volunteers:  the  relationship 
between  the  State  agency  and  other 
organizations  it  plans  to  coordinate  with 
for  services;  the  organizational 
relationship  between  the  units 
responsible  for  certification  and  those 
responsible  for  operating  employment 
and  training  components;  and  the 
availability  of  employment  and  training 
programs  to  Indians  living  on 
reservations.  If  a  State  plans  to  operate 
components  which  are  significantly 
more  intensive  than  the  minimum  level 
of  effort  specified  in  S  273.7(f).  requiring 
greater  staff  assistance  or  more  costly 
equipment  or  facilities,  or  if  the  State 
plans  to  concentrate  efforts  on  harder  to 
place  recipients,  additional  cost 
information  and  justification  for  the 
components  should  be  included  to  assist 
FNS  in  determining  whether  an 
adjustment  should  be  made  in  the 
State's  performance  standard. 

One  State  asked  that  the  Department 
specify  what  budgetary  or  cost 
information  to  include  in  the  State  plan. 
This  guidance  will  be  provided  through 
the  technical  assistance  handbook 
which  will  be  distributed  to  States.  State 
agencies  are  responsible  for  fulfilling  the 
financial  and  non-financial  reporting 
requirements  specified  later  in  this 
preamble  and  at  §  273.7  (c)(6}  and  (d)(3). 

Non-financial  Reporting  Requirements 

The  Department  received  many 
comments  about  the  proposed  State 
agency  quarterly  reporting  requirements, 
llie  quantity  of  information  was 
regarded  as  too  extensive  by  most 
commenters.  The  issues  of  the  cost  of 
redesigning  current  information  or  data 
collection  systems  as  well  as  the  amount 
of  time  needed  to  do  so  were  raised.  The 
Department  has  made  a  concerted  effort 
to  condense  the  amount  of  information 
required  of  the  States  and  to  limit  it  to 
only  that  information  necessary  to 
monitor  State  activity  toward  its 
performance  standard.  A  number  of 
items  which  appeared  in  the  data 
collection  burden  of  the  proposed  rule 
have  been  removed  in  this  final 
rulemaking. 

Although  the  Department  still  needs 
to  know  the  number  of  applicants  each 
State  places  in  a  component 
(presumably  job  search)  we  are 
eliminating  the  requirement  that 
applicant  information  be  separated  by 
those  who  were  not  subsequently  work 
registered,  applicants  who  were  found 
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ineligible  for  food  stamp  participation 
and  those  who  were  work  registered. 
The  Department  is  asking  for  this 
statistic  so  that  States  will  receive  credit 
for  serving  applicants.  A  number  of 
States  commented  that  they  would  have 
difficulty  keeping  track  of  the  number  of 
persons  who  complete  their  first,  second 
or  third  components.  Because  this  piece 
of  data  is  not  necessary  to  monitor  State 
performance,  the  Department  has 
deleted  its  proposed  request  for  this 
information.  Because  this  final  rule  will 
count  all  Notices  of  Adverse  Action 
(NOAA)  issued  and  certifications 
denied  due  to  noncompliance  with  work 
requirements  toward  a  State's 
performance  standard,  the  two 
requirements  for  sanction  information 
found  in  S  273.7(c)(b)  (vu)  and  (ix)  of  the 
proposed  rule  are  deleted  and  replaced 
by  one  requirement  that  all  NOAAs  and 
denied  certifications  for  noncompliance 
with  employment  and  training 
requirements  be  reported,  regardless  of 
whether  they  were  imposed  before  or 
after  E&T  activity  commenced. 

The  Department  also  has  deleted  the 
requirement  for  States  to  report  the 
number  of  persons  who  become 
ineligible  for  food  stamp  benefits  due  to 
employment.  Many  of  these  items  will 
be  gathered  during  the  Congressionally 
mandated  evaluation  of  the  E&T 
programs.  The  Department  is  planning 
to  distribute  to  State  agencies  a  new  and 
comprehensive  employment  and  training 
reporting  form  on  which  States  should 
report  non-financial  information. 

There  are  two  pieces  of  information 
which  the  Department  proposed  to 
collect  quarterly  but  which  we  are  now 
requiring  States  to  submit  on  their  final 
annual  report  only.  These  data  are  the 
number  of  work  registrants  who  were 
exempted  by  the  State,  separated  by 
reasons  for  the  exemption,  and  the 
number  of  persons  placed  in  each 
specific  E&T  component  Although  this 
information  will  not  be  used  to  monitor 
State  performance,  the  Department 
views  this  information  as  necessary  for 
overall  policy  evaluation. 

This  final  rulemaking  requires  that 
each  State  submit  quarterly  reports  to 
FNS  no  later  than  45  days  after  the  end 
of  the  quarter,  containing  the  number  of 
persons  in  the  following  categories: 

1.  FSP  participants  newly  work 
registered; 

2.  Work  registrants  the  State 
exempted  from  participation  in 
employment  and  training; 

3.  Food  Stamp  Program  participants 
who  volunteer  for  and  commence 
participation  in  an  approved  component: 

4.  E  &  T  mandatory  participants  who 
actually  commence  a  component 


including  applicants  in  States  which 
operate  a  component  for  applicants;  and 

5.  The  number  of  persons  sent  a 
Notice  of  Adverse  Action  for  failure  to 
comply  with  E&T  requirements  of  the 
Food  Stamp  Program  and  the  number  of 
Food  Stamp  Program  applicants  who 
were  denied  eligibility  for  failure  to 
comply  with  an  E  &  T  requirement. 

On  the  first  quarterly  submission  each 
year.  States  must  report  the  number  of 
food  stamp  participants  who  are  work 
registered  as  of  October  of  that  year. 
Additional  information  may  be  required 
of  individual  State  agencies  on  an  as 
needed  basis  depending  on  the  contents 
of  the  State's  plan  regarding  the  type  of 
components  offered  and  the 
characteristics  of  persons  served.  Such 
additional  items  and  the  timeframes 
under  which  they  should  be  provided 
will  be  discussed  with  the  State  prior  to 
plan  approved  by  FNS. 

Employment  and  Training  Programs 

The  Department  received  a 
considerable  number  of  comments 
addressing  the  nature  of  the 
employment  and  training  programs 
which  the  Department  proposed. 

There  was  general  support  for  the 
change  from  nationwide  job  search  to 
the  flexibility  which  could  be  achieved 
by  State  designed  employment  and 
training  programs.  Most  of  the 
commenters  felt  that  the  programs,  as 
proposed  by  USDA.  did  not  allow  for 
the  degree  of  flexibility  they  believe 
Pub.  L  99-198  provides. 

Although  most  commenters  did  not 
suggest  that  FNS  was  attempting  to 
dictate  the  specifics  of  the  components 
they  could  choose  to  operate,  a  number 
felt  that  the  Department  proposal  to 
provide  guidance  on  the  percentage  of 
work  registrants  States  could  exempt 
fix)m  E&T  participation,  coupled  with 
the  proposed  performance  level  and 
capped  100  percent  funding,  restricted 
the  types  of  programs  the  States  could 
initiate  and  operate.  The  Department 
agrees  that  these  factors  will  influence 
program  design.  However,  these  factors 
as  prescribed  in  the  final  rule  represent 
appropriate  oversight.  In  response  to  the 
input  received,  the  Department  is 
modifying  the  proposal  in  a  number  of 
areas. 

Components 

Each  State  shall  operate  at  least  one 
employment  and  training  program  which 
shall  consist  of  one  or  more  work 
experience,  work  training  or  job  search 
programs  which  are  defined  as 
components.  A  State  may  vary  the 
components  offered  within  the  State,  or 
may  choose  to  operate  only  one 
component.  This  rulemaking  reflects  the 


intent  of  Congress  to  permit  each  State 
to  design  an  employment  and  training 
program  which  will  best  suit  its  needs. 
As  stated  in  the  preamble  of  the 
proposed  rule,  the  Department  expects 
that  the  employment  and  training 
programs  will  be  continually  evolving 
and  improving  as  each  State  discovers 
through  evaluation,  which  components 
are  most  successful  in  increasing  the 
ability  of  food  stamp  recipients  to  obtain 
unsubsidized  employment. 

The  components  listed  in  the  October 
1, 1986  proposed  rule  for  approval  by  the 
Secretary  remain  unchanged  and  are 
specified  in  this  rulemaking.  One  of  the 
approvable  components  is,  "A  job 
search  program  comparable  to  that 
required  for  the  AFDC  program  under 
Part  A  of  Title  IV  of  the  Social  Security 
Act."  In  response  to  comments,  this 
rulemaking  expands  on  the  description 
of  the  provisions  of  AFDC  employment 
search.  This  rule  specifies  that  the  State 
may  require  that  an  individual 
participate  in  a  job  search  program  from 
the  time  an  application  is  filed  for  an 
initial  period  of  up  to  eight  consecutive 
weeks.  Following  this  initial  period 
(which  may  extend  beyond  the  date 
when  eligiblity  is  determined)  the  State 
may  require  an  additional  job  search 
period,  not  to  exceed  eight  successive 
weeks  (or  their  equivalent)  in  any  period 
of  12  consecutive  months.  The  first  such 
period  of  12  consecutive  months  shall 
begin  at  any  time  following  the  close  of 
the  initial  period.  States  must  not 
impose  requirements  which  would  delay 
the  determination  of  an  individual's 
eligibility  for  aid  or  in  issuing  benefits  to 
any  household  which  is  otherwise 
eligible. 

At  the  request  of  a  number  of 
conmienters  this  final  rule  clarifies  that 
placement  of  a  food  stamp  recipient  in 
an  employment  and  training  program 
being  operated  by  a  State,  such  as  Job 
Training  Partnership  Act  (JTPA) 
programs  or  a  state-funded  job  program, 
may  count  as  a  placement  for 
performance  purposes  if  FNS  approves 
the  program  as  a  meaningful  component. 
The  Department  recognizes  that  there 
are  work  registrants  who  lack  basic 
skills,  such  as  reading  or  math,  which 
may  present  barriers  to  their 
employability.  Placing  these  persons  in 
programs  to  address  their  needs  could 
constitute  an  acceptable  component 
and,  if  appropriate,  the  person  could  be 
counted  as  placed  toward  a 
performance  standard.  Education 
components  are  approvable  to  the 
extent  that  they  directly  enhance  the 
employability  of  individual  recipients.  In 
reviewing  State  plans,  the  Department 
expects  that  any  proposed  education 
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activities  would  be  designed  to 
specifically  address  employability 
barriers  of  participants  identified 
through  individual  assessment.  This  link 
between  education  and  employment  is 
based  on  the  statute.  The  Department 
believes  that  while  long-term,  general 
education  may  indirectly  promote 
employability.  a  more  direct  link 
between  education  and  job-readiness 
must  be  established  for  a  component  to 
be  approved.  Funding  for  employment 
and  training  programs  is  limited,  and  we 
do  not  believe  that  it  was  the  intent  of 
Congress  to  use  this  funding  to  supplant 
currently  operating  State  and  local 
educational  programs  but  rather,  to 
supplement  them,  if  necessary.  When 
preparing  their  E&T  plans  States  should 
clearly  document  how  EAT  monies  are 
being  distributed  into  educational 
components. 

A  number  of  commenters 
recommended  that  prior  to  an 
individual's  participation  in  a  specific 
E&T  component  the  State  should 
provide  an  explanation  of  the 
requirements  of  the  component,  the 
sanctions  for  noncompliance,  and  what 
will  constitute  noncompliance.  The 
Department  concurs  that  this 
information  should  be  provided  either 
verbally  or  in  writing  and  has  placed 
such  a  requirement  in  this  final  rule. 

Minimum  Level  of  Effort  of  Components 

The  October  1, 1986  rule  proposed 
that  for  a  component  to  be  acceptable  to 
FNS  it  should  entail  an  average  of  12 
hours  of  activity  per  month  per 
participant  for  two  months.  A  number  of 
comments  were  received  opposing  what 
commenters  perceived  to  be  a  rigid 
minimum  number  of  hours.  This  was  not 
the  intent  of  the  Department. 

The  Department  stated  in  the 
preamble  of  the  proposed  rule  that 
because  thei;pjMill  be  so  many 
variations  in  the  nature  of  the 
components  offered,  it  would  be 
unrealistic  to  insist  on  a  specific 
minimum  level  of  effort  for  each 
participant.  In  an  effort  to  provide 
guidance  to  State  agencies  in  designing 
their  employment  and  training 
components  the  Department  offers  a 
level  of  effort  comparable  to  12  hours 
per  month  per  participant  for  two 
months  as  the  type  of  effort  we  would 
like  to  see  States  use  as  a  minimum. 
That  is  not  to  say  that  the  Department 
will  not  consider  and  approve 
components  which  entail  lebs  time  than 
this,  if  States  can  demonstrate  in  their 
plans  that  such  components  are 
meaningful.  We  recognize  that  the 
quality  of  a  component  cannot  be 
determined  by  the  number  of  hours  a 


participant  spends  engaged  in  the 
activity. 

Exemptions  from  Employment  and 
Training  Programs 

The  proposed  regulations  provided  for 
different  standards  of  justification  for 
States  to  exempt  work  registrants  or 
categories  of  work  registrants  from  EAT 
depending  on  whether  the  exemptions 
proposed  in  the  State  plan  exceeded  20 
percent  of  its  work  registrants.  The 
proposal  required  compelling 
justification  for  exemptions  in  excess  of 
this  benchmark,  and  the  preamble 
indicated  that  States  should  not  expect 
to  be  permitted  to  exempt  more  than  this 
proportion.  This  proposal  was  opposed 
by  48  commenters  who  asserted  that 
this  limitation  curtailed  State  flexibility 
in  programs  design  and  preferred 
exemptions  to  be  evaluated  on  a  case- 
by-case  basis  in  the  State  plan  approval 
process.  In  particular,  commenters 
challenged  the  validity  of  the  20  percent 
benchmark  because  it  was  based  on 
national  data  from  job  search  programs 
which  may  not  reflect  ciurent  work 
registrant  characteristics  in  individual 
States.  Others  argued  that  a  national 
standard  was  inconsistent  with  the 
legislative  intent  to  allow  program 
design  to  be  tailored  as  closely  as 
possible  to  conditions  in  each  State.  The 
Department  has  reevaluated  this  issue 
and  is  deleting  the  20  percent  standard 
from  the  final  rule.  Types  of  exemptions 
will  be  considered  on  a  case  by  case 
basis  during  the  review  and  approval  of 
each  State  plan  for  its  employment  and 
training  program.  All  proposed 
exemptions  will  be  evaluated  in  the 
same  manner  within  the  context  of  the 
overall  plan. 

While  the  Department  intends  that 
this  change  will  allow  for  greater 
responsiveness  to  specific  State 
circumstances,  it  remains  committed  to 
the  statutory  provision  that  exemptions 
are  to  be  based  on  impracticability. 

The  law  indicates  several  factors 
which  may  lead  to  the  impracticabiUty 
of  providing  an  employment  and  training 
program  in  some  geographic  areas,  to 
some  groups  of  recipients,  or  to  some 
individuals.  These  factors  include 
availability  of  job  opportunities,  lack  of 
job  readiness  and  employability,  the 
remote  location  of  work  opportunities, 
and  unavailability  of  child  care.  On  the 
other  hand,  the  Act  also  refers  to  the 
need  to  evaluate  the  validity  of 
exemptions.  Moreover,  the  relevant 
legislative  history  indicates  that 
exemptions  must  be  rational  and  are  not 
to  result  in  shrinking  the  scope  of  the 
employment  and  training  program  to  the 
point  where  it  loses  meaningfulness. 


Therefore,  in  justifying  proposed 
exemptions  using  these  or  other  factors. 
States  must  show  why  implementing  an 
employment  and  training  program  for 
areas  and  persons  proposed  for 
exemption  is  impracticable.  Lack  of 
State  funds  is  not  acceptable  as  a 
criterion  of  impracticability  for 
exemption  purposes. 

In  designing  their  EAT  programs  and 
proposing  exemptions,  States  should 
review  recent  evidence  that  it  is 
possible  to  effectively  serve  larger 
proportions  of  the  work  registrant   . 
population  that  has  been  our  past 
national  experience.  The  Department's 
job  search  and  workfare  demonstrations 
indicate  that  work  programs  are 
practical  and  effective  under  varying 
economic  circumstances  and  for  people 
with  and  without  work  experience. 
Moreover,  employment  and  training 
programs  can  be  designed  to  operate 
well  in  rural  areas  and  to  operate  within 
the  needs  of  those  without  automobiles 
or  after-school  child  care. 

Although  situations  may  vary  across 
the  country,  it  appears  that  previously 
•bserved  levels  of  exemptions  and 
previously  observed  levels  of 
implementation  do  not  justify  low 
service  levels.  The  new  law  provides 
flexibility  to  design  services  in  such  a 
way  as  to  make  them  appropriate  for 
larger  proportions  of  recipients. 

Requests  for  all  types  of  exemptions 
must  be  justified  in  State  plans.  The 
proposal  specified  and  this  rule  retains 
the  provisions  that  individual 
exemptions  shall  be  evaluated  at  each 
recertification.  and  that  exemptions 
granted  to  categories  of  work  registrants 
undergo  serious  reconsideration  by  the 
State  agency  annually  to  ensure  that  the 
reason  for  the  exemption  is  still  valid. 
One  commenter  suggested  that  States  be 
allowed  to  review  exemptions  for 
vahdity  more  frequently  than  at  each 
certification.  The  Department  has  no 
objections  to  more  frequent 
reevaluations  of  exemptions,  either 
categorical  or  individual. 

A  number  of  commenters  asked  that 
the  Department  take  into  account 
changes  in  a  State's  economy  when 
determining  whether  a  State  has 
complied  with  its  exemption  limit. 
Language  has  been  added  to  this  rule  to 
take  account  of  changes  in  a  State's 
economy  in  either  of  two  potential 
ways.  If  a  State  recognizes  that  because 
of  changes  in  its  caseload  its  approved 
exemption  criteria  are  too  low,  it  can 
either  seek  to  amend  its  State  plan, 
during  the  year,  or  show  that  it  had  good 
cause  for  not  meeting  its  established 
performance  standard  at  the  end  of  the 
year. 
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The  Department  also  received 
comments  saying  that  the  percentage  of 
exemptions  granted  to  a  State  should 
not  affect  the  State's  performance 
standards.  The  Department  will  view 
the  exemption  level  it  approves  and  the 
performance  level  it  assigns  separately 
and  has  removed  the  language  which 
appeared  in  the  proposed  rule  which 
said  that  exemptions  granted  could 
affect  the  performance  standard. 

Hours  of  Participation 

A  number  of  commenters  took 
exception  with  the  Department's 
interpretation  of  the  provisions  of 
section  6(d)(4)(F)  of  the  Food  Stamp  Act 
which  pertain  to  the  hours  of  work  and 
participation  which  may  be  required  in 
an  employment  and  training  program. 
The  commenters  contended  that  an 
intentional  distinction  is  drawn  in  the 
Act  between  the  number  of  hours  of 
work  which  may  be  required  of  a 
household  and  the  hours  of  participation 
in  the  employment  and  training  program 
which  can  be  required  of  a  household 
member. 

Section  6(f)(4)(F)(i)  provides  that  the 
total  hours  of  work  in  an  employment 
and  training  program  .  .  .  required  of 
members  of  a  household  together  with 
the  hours  of  work  of  such  members  in 
any  program  earned  out  under  section 
20  (food  stamp  workfare)  in  any  month 
collectively  may  not  exceed  a  number  of 
hours  equal  to  the  household's  allotment 
for  a  month  divided  by  the  higher  of  the 
applicable  State  minimum  wage  or 
Federal  minimum  wage.  Section 
6(d)(4)(FMii)  limits  the  total  hours  of 
participation  in  an  employment  and 
training  program  by  any  member  of  a 
household,  in  any  month,  together  with 
any  hours  worked  in  another  program 
carried  out  under  section  20  and  any 
hours  worked  for  compensadon  to  120 
hours  per  month.  y 

The  proposed  rule  appljM  the  hourly 
limit  of  section  6(d)(4)(Ffli)  to  all 
participation  in  employment  and 
training  programs.  We  now  believe  this 
was  a  misinterpretation  of  the  Act  and 
have  changed  our  interpretation  through 
this  final  rulemaking.  This  rule  specifies 
that  EAT  mandatory  participants  may  be 
required  to  participate  in  employment 
and  training  programs  for  up  to  120 
hours  per  month  regardless  of  allotment 
size,  with  the  exception  that  household 
participation  in  work  programs, 
including  but  not  limited  to  those 
specified  in  S  273.7(f)(1)  (iii).  and  (iv) 
cannot  exceed  the  number  of  hours 
obtained  by  dividing  the  household's 
benefit  level  by  the  minimum  wage.  The 
decision  of  whether  a  component  is  a 
work  component  shall  be  made  by  the 
Secretary  in  the  plan  approval  process. 


State  agency  recommendations  will  be 
considered  at  that  time. 

The  Department  regards  this 
interpretation  as  a  positive  step  toward 
meaningful  programs  and  greater  State 
flexibility.  Several  State  commenters 
expressed  concern  that  limiting  the 
hours  of  employment  and  training 
participation  to  a  ratio  of  the 
household's  benefit  level  to  the 
minimum  wage  would  severely  restrict 
the  tyj>e  of  components  they  could  offer. 
One  State  pointed  out  that  it  would  be 
necessary  to  notify  contract  providers  of 
allotment  changes  month  to  month  so 
they  could  vary  participation 
requirements  accordingly.  The 
Department's  reinterpretation  will 
eliminate  this  concern. 

Voluntary  Participation 

A  large  number  of  commenters  who 
addressed  the  participation  of 
volunteers  in  EAT  programs  expressed 
their  belief  that  it  is  important  to  serve 
volunteers  and  that  providing  EAT 
services  to  certain  volunteers  will  prove 
to  be  more  cost  effective  than  serving 
other  persons  who  are  work  registered. 
As  stated  in  the  preamble  to  the 
proposed  rule,  research  suggests  that  it 
can  be  effective  to  serve  persons  who 
are  exempt  from  work  registration 
because  diey  have  children  under  the 
age  of  six.  Many  commenters  contended 
that  counting  volunteers  in  the  base  of 
eligibles  when  determining  a  State 
performance  level,  makes  it  harder  for 
States  to  meet  their  established 
standards  and  would  create  a 
disincentive  to  serving  such  persons. 
This  issue  is  addressed  later  in  this 
preamble  in  the  discussion  of 
performance  standards. 

Several  commenters  asked  that  the 
Department  clarify  the  status  of 
voiunteers  in  an  EAT  program. 
Volunteers  must  be  food  stamp 
recipients,  but  they  are  not  subject  to 
sanction  for  noncompliance  with  EAT 
requirements.  State  agencies  may  decide 
which  volunteers  to  serve.  If,  as  one 
commenter  mentioned,  a  particular 
volunteer  continually  refuses,  after 
commencing  a  component,  to  fulfill  the 
requirements  of  the  component,  it  is  the 
State's  decision  whether  to  offer 
continued  EAT  services  to  that 
individual.  One  commenter  inquired 
about  the  number  of  hours  of 
participation  a  person  may  volunteer 
for.  The  final  rule  provides  that  the  same 
limitations  on  the  number  of  hours  of 
participation  or  work  in  an  employment 
and  training  program  that  apply  to  EAT 
mandatory  participants  apply  to 
volunteers.  We  believe  that  Congress 
did  not  intend  to  draw  distinction 
between  the  types  of  EAT  participants 


when  it  established  maximum  hour 
restrictions.  Moreover,  limiting  the 
number  of  hours  of  participation  in  EAT 
programs  by  volunteers  (as  well  as 
mandatory  participants)  allows  time  for 
independent  efforts  by  such  persons  to 
seek  non-subsidized  employment. 

Employment  and  Training  Program 
Funding 

Numerous  State  agencies  stated  that 
the  Federal  funding  available  would  be 
insufficient  to  operate  expanded 
employment  and  training  programs  and 
that  State  agencies  will  be  required  to 
invest  their  own  funds  in  order  to  meet 
the  performance  standards  proposed  in 
the  regulations.  The  legislation  caps  the 
amounts  to  be  made  available  to  States 
without  any  matching  requirements  at 
$40  million  in  Fiscal  Year  1986.  $50 
million  in  Fiscal  Year  1987.  $60  million 
in  Fiscal  Year  1988  and  $75  million  in 
Fiscal  Years  1989  and  1990.  It  also 
provides  that  the  Department  will  match 
50  percent  of  any  costs  incurred  by  a 
State  above  its  grant  leveL  There  are  no 
dollar  limits  to  the  amount  of  matching 
funds  that  will  be  available  to  State 
agencies.  We  expect  that  it  will  be 
necessary  for  many  State  agencies  to 
spend  more  than  their  unmatched 
Federal  grant  to  operate  employment 
and  training  programs  that  satisfy  the 
performance  standards  that  will  take 
effect  in  Fiscal  Year  1989.  Congressional 
budgetary  estimates  for  the  employment 
and  training  programs  at  the  time  of 
enactment  recognized  that  the 
unmatched  Federal  grant  would  not  be 
adequate  to  fund  these  programs.  We 
consider  administration  of  employment 
and  training  requirements  an  integral 
State  responsibility  in  operating  the 
Food  Stamp  Program  and  thus  believe 
that  it  is  reasonable  to  expect  State 
agencies  to  assume  some  portion  of  the 
costs  of  these  programs.  The  proposed 
regulation  stated  that,  for  the  second 
half  of  Fiscal  Year  1987  and  for  Fiscal 
Year  1988,  funds  appropriated  for 
unmatched  employment  and  training 
grants  would  be  allocated  on  the  basis 
of  the  estimated  number  of  work 
registrants  in  each  State  as  a  percentage 
of  the  number  of  work  registrants 
nationwide,  based  on  the  most  recenUy 
available,  reliable  information.  The 
preamble  stated  that  the  Department 
intended  to  use  Integrated  Quality 
Control  System  (IQCS)  data  on  work 
registrants  in  conjunction  with  Food 
Stamp  Program  participation  numbers  to 
distribute  funds  for  the  second  half  of 
Fiscal  Year  1987  and  Fiscal  Year  1988. 
A  number  of  commenters  expressed 
opposition  to  this  proposed  method  of 
allocation.  They  stated  that  the  IQCS 


47384    Federal  RegUter  /  Vol  51/No.  250  /  Wadnesday.  December  31.  1986  /  Rules  and  Regulations 


system  could  not  provide  sufficiently 
reliable  information  on  work  registrant 
status  and  that  its  use  would  result  in  an 
inequitable  distribution  of  funds  among 
States.  The  commenters  contended  that 
some  States  universally  registered 
participants  beyond  those  required  by 
law,  while  others  failed  to  enter  work 
registrant  status  codes  into  the  IQCS 
form  accurately  since  that  data  element 
was  unnecessary  for  either  the 
determination  of  an  error  rate  or  any 
State  management  information  purpose. 
Several  commenters  suggested  that  the 
allocation  methodology  look  instead  at 
Food  Stamp  Program  participation  data, 
stating  that  this  would  be  a  more 
uniformly  reported  data  base  and  that  it 
would  better  recognize  that  States  may 
choose  to  serve  volunteers  under  their 
employment  and  training  programs. 
Other  commenters  believed  that  the 
funding  formula  should  guarantee  a 
minimum  grant  level,  regardless  of  the 
size  of  a  State's  caseload.  Several 
proposed  that  the  funding  method 
provide  that  States  currently  operating 
job  search  programs  be  provided  at  least 
the  same  level  of  funding  that  they  now 
receive.  Several  stated  that  the  funding 
formula  should  give  emphasis  to 
successful  outcomes,  in  terms  of 
placement  in  employment.  Still  other 
commenters  believed  that  the  formula 
should  provide  for  consideration  of 
labor  market  factors  and  be  periodically 
adjusted  for  downturns  in  State 
economic  circumstances. 

The  fmal  regulations  will  distribute 
the  funding  appropriated  for  umatched 
employment  and  training  grants  on  the 
basis  of  Food  Stamp  Program 
participation  in  each  State  as  a 
percentage  of  total  nationwide 
participation.  The  Department  will  use 
average  monthly  participation  for  the 
most  recent  Fiscal  Year  for  which 
complete  data  has  been  reported  to 
allocate  the  employment  and  training 
program  grants.  Thus,  for  the  second 
half  of  Fiscal  Year  1987,  participation 
figures  for  Fiscal  Year  1985  will  be  used; 
for  Fiscal  Year  1988,  participation 
figures  for  Fiscal  Year  1986  will  be  used, 
and  so  forth.  Although  this  method  does 
not  incorporate  all  suggestions  offered 
by  commenters,  it  will  provide  for  a 
distribution  of  funds  based  on  a  source 
of  data  that  is  uniformly  reported  and 
related  to  potential  food  stamp 
employment  and  training  program 
participants.  While  the  IQCS  data  on 
State  agency  error  rates  is  accurate,  we 
could  not  ignore  State  arguments  that 
work  registrant  status  is  inconsistently 
coded  and  that  IQCS  work  registrant 
information  is  not  reliable  enough  to  use 
to  allocate  employment  and  training 


grants.  Likewise,  there  is  no  other 
sufficiently  reliable  data  base  on  work 
registrants  currently  available  for  use. 
We  considered  using  as  an  approximate 
measure  of  work  registrants  the  number 
of  individuals  between  18  and  59  years 
of  age  in  each  State,  as  coded  in  IQCS 
data.  However,  this  option  made  little 
difference  when  compared  to 
participation  and  was  not  selected 
because  of  the  expressed  concerns 
about  the  accuracy  of  coding 
nonfmancial  information  in  the  IQCS 
data  base. 

The  Department  acknowledges  that 
the  method  contained  in  this  final  rule 
will  result  in  less  funding  compared  to 
current  contract  levels  for  some  States 
which  are  currently  operating  job  search 
programs.  However,  given  the  limits  on 
the  amount  of  unmatched  funding  that 
are  authorized  in  the  legislation,  we  did 
not  feel  that  continuing  to  guarantee  the 
same  levels  of  funding  would  be  an 
equitable  approach,  sinco  it  would 
reduce  the  total  amount  of  funding 
available  to  all  other  States  under  the 
allocation  formula.  We  chose  not  to 
guarantee  minimum  grant  levels  because 
there  was  no  compelling  evidence 
offered  on  what  minimum  level  would 
be  necessary  to  establish  and  operate 
an  employment  and  training  program. 

Also,  part  of  the  stated  need  for 
minimum  grants  was  to  establish  the 
detailed  non-financial  reporting  system 
set  forth  in  the  proposed  regulations. 
The  reduced  reporting  requirements 
contained  in  this  final  rule  should 
alleviate  some  of  the  anticipated  cost 
increases  associated  with  employment 
and  training  program  implementation. 
We  acknowledge  that  this  method  of 
allocation  does  not  reflect  the  most 
recent  economic  conditions.  However, 
we  believe  it  to  be  of  overriding  concern 
that  the  method  chosen  allows  States  to 
know  in  advance  the  level  of  their 
employment  and  training  grants  for 
planning  purposes  and  rely  on  actual, 
uniformly  reported  data  rather  than  on 
estimates  of  changes  in  economic 
conditions.  This  method  fulfills  those 
criteria. 

The  proposed  regulation  stated  that 
the  Department  would  adjust  the  basic 
allocation  formula  for  Fiscal  Year  1989 
and  following  fiscal  years  to  take  into 
account  variations  in  program  designs, 
characteristics  of  work  registrants 
served,  substantial  amounts  of  unused 
funds  in  a  previous  Rscal  year,  program 
effectiveness  or  other  factors 
determined  necessary  to  effectively 
administer  the  program.  The  preamble 
to  the  proposed  rule  also  spoke  of  the 
Department's  intention  to  move  as 
quickly  as  practicable  to  a  funding 


allocation  formula  that  rewards 
exemplary  State  performance,  using 
information  gathered  in  the  first  year^ 
and  a  half  of  program  operations.  There 
were  numerous  adverse  comments  on 
the  regulatory  language  in  the  belief  that 
it  provided  the  Secretary  with  the  ability 
to  modify  the  funding  allocation  formula 
without  publishing  proposed  regulations 
to  enable  State  agencies  and  other 
interested  parties  to  review  and 
comment  on  the  changes  to  the  formula. 
It  is  the  Department's  firm  intention  to 
distribute  $15  million  of  the  total  amount 
of  employment  and  training  grants  in 
Fiscal  Year  1989  based  on  State 
performance  in  Fiscal  Year  1988. 
However,  the  Department  %vill  publish 
proposed  and  final  regulations  before 
making  changes  to  ihe  allocation 
formula  contained  in  this  fmal 
regulation  to  do  so.  In  preparing  the 
proposed  rule,  the  Department  will 
review  suggestions  offered  by 
commenters  to  the  proposed 
employment  and  training  rule  on  how  to 
use  performance  in  allocating  the  grants. 
The  Department  however  reserves  the 
right  to  redistribute  some  jTortion  of 
employment  and  training  grants  after 
the  beginning  of  a  fiscal  year  to  reflect 
funds  that  are  unlikely  to  be  used  during 
the  fiscal  year  by  one  State  and  which 
could  be  used  by  another  State  or 
States,  but  such  an  adjustment  would 
only  be  made  with  the  concurrence  of 
the  States  involved. 

Several  commenters  requested  that 
the  Hnal  rule  provide  more  detail  on 
acceptable  administratiVe  costs.  The 
regulations  have  been  changed  slightly 
to  state  that  employment  and  training 
grants  shall  be  used  for  any  reasonable 
cost  of  administering  employment  and 
training  requirements,  including  costs  of 
planning,  but  that  administrative 
funding  shall  not  be  available  to 
subsidize  a  participant's  wages.  Also  in 
response  to  comments,  we  have  added  a 
clarification  about  when  the 
certification  process  is  considered  to 
end  and  employment  and  training 
activities  eligible  for  unmatched 
employment  and  training  funding  are 
considered  to  begin,  as  well  as  a 
clarification  that  sanction  activities 
undertaken  after  the  agency  operating 
an  employment  and  training  component 
informs  the  State  agency  of  a 
participant's  noncompliance  are  not 
eligible  to  be  funded  through  the 
unmatched  employment  and  training 
grant.  Other  commenters  requested 
clarification  on  whether  workfare 
programs,  imder  section  20  of  the  Act, 
would  be  funded  by  the  Federal 
government  at  the  regular  50  percent       - 
match  or  with  unmatched  Federal 
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grants.  If  a  workfare  program  is  included 
as  part  of  a  State's  employment  and 
training  plan,  it  may  be  funded  with  the 
unmatched  Federal  grant  or  be  50 
percent  Federally-funded;  the  State 
should  indicate  the  funding  level  at 
which  it  chooses  to  operate  such 
workfare  programs  in  its  State  plan.  If  a 
political  subdivision  of  a  State  wishes  to 
operate  workfare  outside  the  State  plan, 
those  workfare  costs  will  be  reimbursed 
at  the  standard  50  percent.  However, 
only  if  workfare  programs  are  being 
funded  at  the  standard  50  percent  rate 
may  an  enhanced  workfare 
reimbursement  be  claimed  when 
participants  obtain  employment  during 
or  30  days  after  their  first  participation 
in  the  workfare  program.  Section 
20(g)(2)(A)  of  the  Food  Stamp  Act 
cleariy  limits  enhanced  workfare 
reimbursements  to  that  half  of  workfare 
administrative  costs  that  has  not  been 
reimbursed  by  the  Federal  government 
under  standard  50  percent  cost-sharing. 
Operators  of  workfare  programs  cannot 
receive  through  enhanced 
reimbursements  more  than  the  actual 
costs  of  operating  workfare  programs. 
Thus,  in  workfare  programs  funded  with 
the  uimiatched  Federal  grant,  enhanced 
reimbursements  will  not  be  provided. 

A  number  of  commenters  asked  the 
Department  to  be  more  specific  in 
describing  what  costs  will  be  reviewed 
in  State  plans.  The  final  regulations 
have  been  revised  to  require  States  to 
justify  any  charges  for  education 
components  and  the  methodology  for 
deriving  these  charges.  Current 
regulations  at  part  277  establish 
guidelines  for  the  allowability  of  any 
costs  charged  under  the  Food  Stamp 
Program.  Costs  must  be  necessary, 
reasonable,  and  properly  allocated. 
While  the  allowability  of  all  expenses 
will  be  reviewed,  the  Department  will  be 
particularly  vigilant  in  scrutinizing  any 
proposed  education  expenses  to  ensure 
that  approved  costs  meet  these 
guidelines  and  do  not  allow  E  ft  T  funds 
to  subsidize  other  activities. 

The  Department  is  highly  concerned 
that  Federal  financial  support  for  State 
activities  be  Umited  to  components 
which  represent  new  efforts  to  enhance 
Ike  employability  of  food  stamp 
participants,  rather  than  supplant 
present  State  funding  for  existing 
activities.  Any  State  agency  which  will 
request  50  percent  federal 
reimbursement  for  state  BAT 
administrative  costs,  other  than  those 
for  participant  reimbursement,  shall 
include  in  its  Employment  and  Training 
Plan  of  Operations,  or  in  an  amendment 
to  it's  plan,  an  itemized  list  of  all 
activities  and  costs  for  which  those 


federal  funds  will  be  claimed.  Costs  in 
excess  of  the  fedensl  pwit  shall  be 
allowed  only  with  the  prior  approval  of 
the  Department  and  must  be  adequately 
documented  to  assure  that  they  are 
necessary,  reasonable  and  properly 
allocated.  This  requirement  will  be 
removed  once  a  future  rulemaking  has 
been  promulgated  clarifying  the 
allowability  of  such  costs. 

A  number  of  commenters  noted  that 
the  discussion  of  participant 
reimbursements  under  i  273.7(d)(l)(ii)  of 
the  regulations  was  unclear  and 
possibly  incorrect  in  relation  to  the 
statute.  That  section  has  been  revised  to 
clarify  that  State  agencies  shall 
reimburse  participants  for  actual  costs 
of  participating  up  to  $25  per  participant 
per  month.  The  Federal  government  will 
match  half  of  the  cost  of  participant 
reimbursements  up  to  $25.  for  a 
maximum  of  $12.50  in  Federal 
reimbursement  per  participant  per 
month.  Several  commenters  noted  that 
$25  per  participant  was  insufficient  to 
cover  participant  expenses.  The 
legislation  restricts  Federal  cost-sharing 
to  this  level.  State  agencies  may 
reimburse  participants  for  costs  above 
$25  but  any  additional  costs  are  not 
matchable. 

There  was  a  question  about  whether 
reimbursements  can  be  provided  out  of 
the  immatched  Federal  grant  The 
legislation  states  that  reimbursements 
are  not  to  be  made  out  of  funds 
allocated  from  the  Federal  grants.  7 
U.S.C  2025(h)(3).  Another  commenter 
stated  that  the  regulation  was  unclear  in 
its  restriction  on  participants  rlaiming 
reimbursed  child  care  costs  vihen  the 
Food  Stamp  Program's  dependent  care 
deduction  is  calculated.  A  clarification 
has  been  made  to  state  that  only  the 
portion  of  child  care  expenses  that  has 
been  reimbursed  under  the  employment 
and  training  program  cannot  be  claimed 
toward  the  dependent  care  deduction; 
costs  that  have  not  been  reimbursed  can 
be  deducted. 

Several  commenters  requested  that 
State  agencies  be  permitted  to  provide 
allowances  to  participants  up  to  the 
maximum  level  allowed  without  having 
to  document  and  match  actual 
participant  expenditures.  They  stated 
that  providing  an  allowance  would  be 
administratively  more  feasible  and  more 
responsive  to  client  needs,  since  the 
allowance  could  be  provided  in  advance 
of  the  expense.  We  have  modified  the 
final  rule  to  give  State  agencies  the 
option  of  developing  a  method  to 
provide  allowance  to  participants  in  lieu 
of  reimbursing  actual  expenses.  The 
method  must  result  in  allowances  that 
will  reasonably  reflect  probable 


expenditures,  up  to  the  limit  established 
by  the  State.  State  agencies  will  be 
required  to  offer  participants  the  option 
of  receiving  a  reimbursement  of  actual 
costs  if  they  exceeded  the  allowance,  up 
to  the  limit  esUbUshed  by  the  State.  The 
methodology  States  propose  for 
providing  allowances  should  be 
included  in  the  State  plan.  In  no  case, 
however,  will  the  Federal  government 
match  costs  above  50  percent  of 
reimbursement  or  allowance  paid  up  to 
the  maximum  of  $12.50  per  participant 
per  month  as  prescribed  by  law. 

Some  questions  arose  on  procedures 
for  accounting  for  employment  and 
training  program  funds,  in  particular 
whether  expienditures  funded  with  the 
unmatched  Federal  grants  and  those 
funded  at  the  50  percent  reimbursement 
level  must  be  reported  separately.  The 
proposed  regulation  required  that  State 
agencies  report  on  the  SF-289  form  the 
total  amount  of  employment  and 
training  expenditiu^s;  and  providr 
further  details  in  an  attachment  tc  the 
form  on  total  expenditures,  expenditures 
funded  bom  the  unmatched  Federal 
grant;  expenditures  for  participant 
reimbursements;  expenditures  for  other 
employment  and  training  costs  at  the  50 
percent  reimbursement  level;  and 
expenditures  for  optional  workforce 
programs  funded  at  the  50  percent 
reimbursement  level.  The  costs  must  be 
reported  separately,  in  order  for  proper 
reimbursements  to  be  made  to  the  State 
agencies,  and  the  final  rule  does  not 
change  the  requirement  for  separating 
the  expenditures  in  an  attachment  to  the 
SF-289.  Further  instmctions  on  the 
attachment  will  be  provided. 

Failure  to  Comply 

Hie  Agency  received  a  number  of 
comments  about  S  273.7(g],  Failure  to 
Comply.  The  most  frequently  mentioned 
concerns  were  the  inconsistency  in  the 
length  of  sanctions  provided  by  the 
AFDC  and  Food  Stamp  Programs,  and 
the  fact  that  the  AFDC  Program  does  not 
allow  a  cure  once  a  household  is 
sanctioned  for  noncompliance  and  the 
Food  Stamp  Program  does.  Both  of  these 
issues  result  from  differences  in  the 
Social  Security  Act  and  the  Food  Stamp 
Act  The  Department  of  Health  and 
Human  Services  and  USDA  will  explore 
legislative  changes  to  achieve 
consistency  in  this  area. 

Several  commenters  asked  that  the 
requirements  for  Notices  of  Adverse 
Action,  under  §  273.7(g)(1)  be  made 
more  explicit  than  those  in  the  proposed 
rule.  As  proposed,  a  Notice  of  Adverse 
Action  would  contain  the  proposed 
period  of  disqualification,  a  statement  of 
when  the  individual  or  household  could 
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reapply  for  benefits,  and  a  statement  of 
the  procedures  to  follow  to  reestablish 
eligibility.  The  commenters  asked  that 
each  Notice  identify  the  act  of 
noncompliance  committed  and  the 
particular  action  that  must  be  taken  to 
"cure"  the  noncompliance  and  end  or 
avoid  a  sanction.  This  requirement  has 
been  added  to  the  regulatory  language 
in  this  final  rule. 

Another  primary  focus  of  comments  in 
this  area  was  the  Department's  proposal 
to  define  head  of  household  as  the 
primary  wage  earner  in  the  household 
who  is  also  subject  to  work  registration. 
A  number  of  commenters  objected  to  the 
proposed  definition.  Several  felt  that  the 
definition  limited  State  flexibility. 
Others  thought  it  violated  Congressional 
intent.  It  was  pointed  out  that  including 
16  and  17  year  old  work  registrants 
increased  the  chances  for  a  household's 
noncompliance  and  that  an  entire 
household  should  not  be  penalized  if  an 
unruly  16  year  old  refused  to  comply 
with  program  requirements. 

The  Department  has  interpreted  the 
term  "head  of  household"  to  mean  the 
"primary  wage  earner  over  the  age  of 
18"  since  1979  in  determining  which 
household  member  would  subject  the 
entire  household  to  a  sanction  if  he/she 
voluntarily  quit  a  job  of  20  hours  a  week 
or  more  without  good  cause.  The 
Department  has  redefined  "head  of 
household"  and  this  rulemaking  uses  the 
term  head  of  household,  rather  than 
primary  wage  earner  throughout  $  273.7, 
including  paragraph  (n)  which  pertains 
to  voluntary  quit.  Head  of  household  in 
this  final  rulemaking  will  be  defined  in 
S  273.1(d]  as  the  person  in  the  household 
who  is  the  principal  source  of  earned 
income  in  the  2  months  prior  to  the 
month  of  the  violation.  'This  provision 
applies  only  if  the  employment  involves 
20  hours  or  more  per  week  or  provides 
weekly  earnings  at  least  equivalent  to 
the  Federal  minimum  wage  multiplied 
by  20  hours.  However,  no  person  of  any 
age  living  with  a  parent  or  person 
fulfilling  the  role  of  a  parent  who  is 
employed  (at  least  30  hours  per  week)  or 
work  registered  under  food  stamps, 
AFDC,  or  Unemployment  Compensation 
can  be  considered  the  head  of 
household,  if  there  is  no  principal  source 
of  earned  income  in  the  household,  the 
household  may  designate  a  head  of 
household.  This  definition  is  more 
closely  aligned  with  the  traditional  view 
of  what  person  constitutes  the  head  of 
the  household. 

The  Department  is  continuing  to  focus 
its  interpretation  of  head  of  household 
on  the  individual  who  provides  the  most 
earned  income  to  the  household,  with 
the  new  exceptions  noted  above, 


because  in  most  instances  this  is  the 
only  way  to  effectuate  the  primary 
congressional  purpose  behind  the 
sanctions  for  work  related  violations, 
i.e.,  to  discourage  the  practice  of 
obtaining  or  increasing  food  stamp 
benefits  by  voluntarily  foregoing 
income.  In  most  instances  this  purpose 
would  be  thwarted  if  the  economic 
heads  of  households  were  not  the  focus 
of  the  sanction.  The  exceptions  provided 
in  this  rule  are  to  take  into  account  the 
special  circumstances  and  concerns 
expressed  by  the  commenters. 

This  rule  finalizes  in  regulation  the 
statutory  provision  that  a  sanction  for 
noncompliance  with  food  stamp  work 
requirements  shall  apply  to  the 
individual  who  commits  the  violation 
rather  than  the  entire  household,  unless 
the  individual  committing  the  violation 
is  the  head  of  the  household,  is 
physically  and  mentally  fit  and  between 
the  ages  of  sixteen  and  sixty.  In  such  a 
case,  the  entire  household  will  be 
sanctioned.  This  rule  also  finalizes  the 
provision  in  Pub.  L  99-196  that  if  the 
person  who  committed  a  work 
requirement  violation  leaves  the 
household  that  household  may 
reestablish  eligibility  but  any  new 
household  that  person  joins  as  head  of 
household  is  ineligible  for  the  balance  of 
the  individual's  disqualification  period. 
7  U.S.C.  2015(d)(l].  In  response  to 
comments  seeking  further  guidance  on 
the  procedure  to  be  followed  if  a 
disqualified  household  splits  up,  we  are 
specifying  that  if  any  household  member 
disqualified  for  non-compliance  with 
food  stamp  work  requirements  joins  a 
new  household  and  is  not  the  head  of 
that  household,  that  person  shall  be 
treated  as  an  ineligible  household 
member  as  described  in  $  273.1(b)(2). 
The  rule  also  incorporates  the  statutory 
provision  that  eligibility  may  be 
reestablished  if  the  household  member 
who  committed  the  violation  complies 
with  the  requirement  that  has  been 
violated.  Id. 

Several  commenters  pointed  out  that 
some  of  the  appeals  procedures 
contained  in  regulation  were  eliminated 
in  the  October  1, 1986  proposed  rule. 
These  procedures,  which  assure  food 
stamp  recipients  basic  due  process 
rights  during  a  fair  hearing  process  were 
inadvertently  omitted  from  the  proposal 
and  are  included  in  this  final 
rulemaking.  The  requirements  are:  (1) 
The  agency  nmning  the  employment  and 
training  component  should  have  a 
representative  available  for  the  hearing, 
either  in  person  or  by  phone,  when  the 
sanction  is  based  on  a  report  of 
noncompliance  by  that  agency;  (2)  the 
household  involved  should  be  allowed 


to  examine  its  casefile  maintained  by 
the  agency  running  the  component  a 
reasonable  time  before  the  date  of  the 
fair  hearing,  except  for  confidential 
information  that  the  employment  and 
training  agency  determines  should  be 
protected  from  release,  and  (3) 
information  not  released  to  a  household 
may  not  be  used  at  the  fair  hearing. 

The  Department  is  retaining  the 
provision  in  the  proposed  rule  that 
would  require  State  agencies  to  provide 
the  noncomplying  household  or 
individual  with  a  notice  of  adverse 
action  no  later  than  10  days  after 
determining  noncompliance  without 
good  cause.  This  issue  did  not  receive 
any  comment.  The  Department  believes 
it  is  crucial  that  State  agencies  act 
promptly  to  discover  noncompliance 
and  to  initiate  sanction  action  once  the 
noncompliance  has  been  established. 

Voluntary  Quit 

A  large  number  of  comments 
addressed  the  voluntary  quit  provisions 
proposed  in  the  October  1, 1986 
rulemaking.  The  majority  of  those 
provisions  were  proposed  to  clarify  or 
expand  upon  existing  FNS  policy. 
Because  of  the  need  for  expediency  in 
publishing  this  final  rulemaking,  we 
have  decided  not  to  address  voluntary 
quit  changes  on  which  the  Department 
has  discretion,  but  only  those  mandated 
by  the  amendments  made  by  Pub.  L  99- 
198.  As  mandated  by  the  Act,  this 
rulemaking  provides  that  food  stamp 
eligibility  may  be  reestablished  during  a 
disqualification  for  voluntary  quit  if  the 
members  who  caused  the 
disqualification  (the  household  head) 
secures  new  employment  comparable  in 
salary  or  hours  to  the  job  which  was 
quit,  or  if  that  individual  leaves  the 
household  or  becomes  exempt  from 
work  registration  through  reasons  other 
than  those  in  §  273.7(b)(l)(iii),  or 
(b)(l)(v).  As  noted  above,  if  the  head  of 
household  who  caused  the 
disqualification  joins  another  household 
as  head  of  that  household,  the  new 
household  shall  be  ineligible  for  Food 
Stamp  Program  participation  for  the 
remainder  of  the  disqualification  period. 

Performance  Standards 

The  Department  received  numerous 
and  extensive  comments  concerning  the 
level  of  Federal  prescription  centering 
on  the  proposed  performance  standards. 
The  Department  has  carefully  assessed 
these  comments  in  the  context  of 
striking  a  balance  between  State 
flexibility  and  the  Federal  responsibility 
to  ensure  meaningful  work  programs  in 
all  States,  and  is  revising  the 
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performance  standards  to  address  these 
concerns. 

The  comments  focused  on  three  major 
themes.  First.  43  commenters  argued 
that  the  imposition  of  performance 
standards  should  be  delayed  until 
October  1988  in  order  to  allow  States 
time  for  program  implementation  and  to 
allow  a  review  of  program  data.  Second, 
31  commenters  asserted  that  the 
performance  standards  were  too  strict 
and  could  not  be  achieved  because  of 
the  narrow  definition  of  participation 
and  the  broad  definition  of  the  base. 
Third,  18  commenters  argued  that  the 
standards  would  force  States  to  design 
inexpensive,  superficial  components  for 
large  numbers  of  participants,  thereby 
curtaihng  their  ability  to  offer  more 
intensive  services  to  recipients  with 
more  severe  barriers  to  employment. 

The  first  issue  is  the  appropriate  time 
for  implementing  performance 
standards.  A  number  of  commenters 
believed  that  a  delay  until  October  1988 
would  allow  the  Department  to  use 
program  results  to  have  a  more  informed 
basis  for  the  establishment  of  standards. 
The  Department  proposed  to  begin 
phasing  in  performance  standards 
beginning  in  October  1987  (after  six 
months  of  program  operations)  based  on 
its  belief  that  standards  would 
accelerate  State  efforts  to  implement 
meaningful  work  programs.  This  belief 
has  not  changed.  The  establishment  of 
strong  employment  and  training 
programs  for  food  stamp  recipients  is  an 
important  goal  of  the  Department. 
However,  we  recognize  that 
implementing  the  standards  with  a 
relatively  short  lead  time  could  prove 
counterproductive  in  terms  of 
encouraging  States  to  develop  the  most 
effective  E  »  T  programs.  As  a 
demonstration  of  the  Department's 
sincere  interest  in  the  formulation  and 
implementation  of  substantial 
employment  and  training  programs,  this 
final  rulemaking  uses  the  authority 
provided  in  the  law  (7  U.S.C. 
2015(d)(4)(J)(iv))  Pub.  L  99-198  and 
implements  performance  standards 
beginning  October  1. 1988.  However,  as 
a  means  of  ensuring  that  States 
progressively  improve  E  4  T  program 
coverage  during  FY  1988  we  are 
requiring  that  States  achieve  a  35 
percent  placement  rate  in  the  firet 
quarter  of  FY  1989.  So  that  States  will 
not  be  penalized  twice  for  poor 
performance  in  the  first  quarter  of  that 
year,  there  will  be  two  separate 
sanction  periods  for  FY  1989.  one  for  the 
first  three  months,  and  one  for  the 
subsequent  nine  months.  State 
performance  for  both  of  these  periods 


will  be  evaluated  through  the  methods 
described  in  this  rulemaking. 
On  the  second  issue,  many 
commenters  argued  that  Slates  could 
not  comply  with  the  standards  proposed 


short-term  participants  who  leave  the 
Food  Stamp  Program  before  they  can  be 
enrolled  in  a  work  program.  The 
commenters  argued  that  the  presence  of 
such  transient  participants  in  the  base 


tor  Fiscal  Year  1988.  The  Departmentir       exaggerates  the  size  of  the  population 


delaying  these  standards  until  Fiscal 
Year  1989  and  making  changes  in  how 
they  are  computed,  lliese  specific 
revisions  will  be  explained  ih  the 
following  discussion  of  other  comments. 

Percentage  of  Persons  To  Be  Placed 

Numerous  conunenters  argued  that 
the  performance  standards  contained  in 
the  interim  rule  were  arbitrary  and 
unobtainable.  Conunenters  said  that  the 
performance  standards  of  35  percent 
and  50  percent  service  levels  for  FY  88 
and  FY  89  were  too  high,  in  part  because 
the  regulation  did  not  give  States  credit 
for  services  to  persons  who  left  the  Food 
Stamp  Program  too  quickly  to  either 
begin  a  component  or  be  sanctioned.  In 
evaluating  these  comments  the 
Department  has  concluded  that  indeed, 
there  should  be  some  adjustment  to  the 
required  minimum  service  levels.  The 
Department  has  taken  into  accoimt 
considerations  offered  by  States  that 
should  be  part  of  setting  and  measuring 
performance  standards.  Rather  than 
altering  the  actual  numerical  standards, 
the  Department  has  adjusted  the  base  of 
eligibles,  made  dianges  in  what  counts 
as  a  placement,  and  delayed 
implementation  of  performance 
standards  until  October  1, 1968.  The 
changes  in  this  rule  address  the 
problems  identified  by  the  States  and 
the  resulting  levels  of  service  are 
comparable  to  the  implementation  levels 
observed  in  demonstration  projects. 
Given  the  changes  in  defining  the  base 
and  the  count  of  placements,  the  35  and 
50  percent  performance  levels  required 
for  FY  89  and  FY  90  are  appropriate  and 
achievable. 

A  number  of  commenters  argued  that 
the  base  prescribed  in  the  program 
regulations  as  overly  Iwoad.  Specific 
concerns  included  limits  on  exemptions, 
the  prevalence  of  short-term  food  stamp 
recipients,  inclusion  of  volunteers  in  the 
base  of  eligibles,  and  the  number  of 
persons  who  were  served  in  one  fiscal 
year  but  counted  in  the  base  the 
following  year.  We  believe  the 
Department's  removal  of  the 
requirement  for  additional  justification 
for  State  exemptions  greater  than  20 
percent  will  provide  additional 
flexibility  to  States.  Removal  of  this 
guideline  was  discussed  earlier  in  this 
preamble. 

Short-term  Participants 

Several  commenters  expressed 
concern  about  the  difficulty  in  serving 


that  the  State  can  be  reasonably 
expected  to  serve.  The  Act.  as  amended, 
recognizes  this  problem  and  provides 
the  Secretary  authority  to  permit  States 
to  exempt  members  of  households  which 
have  participated  in  the  Food  Stamp 
Program  for  30  days  or  less.  7  U.S.C. 
2015(d)(4)(D)(i).  The  Department  agrees 
that  an  allowance  should  be  made  for 
persons  with  the  briefest  participation 
spells  and  has  revised  the  regulations  to 
offer  States  a  choice  of  two  methods  of 
dealing  with  this  situation. 

With  the  firat  method.  States  will  be 
permitted  to  exempt  persons  who 
participate  in  the  program  for  30  days  or 
less  from  the  date  of  application.  This 
exemption  would  include  all  work 
registrants  whose  households  receive 
benefits  for  30  days  or  less.  A  State 
could  measure  this  exemption  either  by 
exempting  those  households  which 
receive  only  one  allotment  (including  a 
prorated  allotment)  or  by  counting  a 
household's  actual  number  of  days  of 
participation.  The  Department  has  two 
reservations  about  these  exemptions. 
First,  tracking  the  exemptions  will 
necessitate  linking  the  work  registration 
data  base  to  household  participation  to 
verify  when  someone  leaves  the  Food 
Stamp  Program.  This"  tracking  may  be 
cumbersome  and  raise  administrative 
costs.  Second,  a  policy  of  waiting  to  see 
which  work  registrants  leave  the  Food 
Stamp  Program  may  delay  services  to  all 
recipients  and  lessen  a  State's  ability  to 
deal  effectively  with  more  long  term 
participants.  Two  models  in  the 
Department's  Woric  Registration  and  Job 
Search  Demonstration  Project  indicate 
that  work  programs  which  provide 
services  close  to  the  beginning  of 
program  participation  show  attractive 
cost-benefit  relationships. 

Accordingly,  the  Department  is 
offering  States  an  alternative  method  of 
adjusting  for  very  short-term 
participants.  State  which  do  not  attempt 
work  registrants  who  leave  the  Food 
Stamp  Program  within  30  days  of  their 
application  will  be  allowed  to  adjust 
their  base  at  the  end  of  the  year  to 
reflect  the  problems  of  dealing  with 
these  persons.  A  standard  adjustment  of 
10  percent  may  be  used  to  reduce  the 
base  of  eligibles  without  supporting 
documentatioiL  This  10  percent 
proportion  is  based  on  a  study 
performed  by  the  Urban  Institute  for  the 
Department  entitled.  "Effects  of 
Legislative  Changes  in  1981  and  1982  on 
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the  Food  Stamp  Program".  If  a  State 
elects  to  use  the  adjustment  factor  it 
may  not  also  exempt  from  employment 
and  training  programs  work  registrants 
who  are  in  the  program  for  30  days  or 
less  from  the  time  of  their  application. 
Such  States  may  however  attempt  to 
place  these  persons  in  an  E  &  T  program, 
and  may  count  such  placements  toward 
their  performance  standard.  This  is  a 
method  of  recognizing  that  some  E  &  T 
mandatory  participants  are  difficult  to 
serve  and  should  be  deducted  ^m  the 
State's  base  when  compliance  with  a 
performance  standard  is  assessed.  For 
example,  a  State  with  100  employment 
and  training  mandatory  participants 
could  attempt  to  serve  any  or  all  of 
these  100  persons.  However,  when  the 
base  of  eligibles  is  computed  for  the 
purpose  of  measuring  compliance  with  a 
standard,  it  will  be  automatically 
reduced  to  90.  This  adjustment  will  not 
require  maintaining  individual  records. 
Alternatively,  a  State  which  maintains 
an  actual  count  of  persons  who  left  in 
their  first  30  days  or  less  could  use  the 
actual  proportion  of  those  participants 
in  lieu  of  the  standard  adjustment.  A 
State  which  elects  to  exempt  work 
registrants  who  participate  for  less  than 
30  days  may  not  require  those  persons 
to  participate  in  an  E  &  T  program  and 
must  maintain  individual  records. 

Treatment  of  Volunteers  Toward 
Performance  Standards 

The  treatment  of  volunteers  was 
mentioned  by  many  commenters.  The 
proposed  regulations  would  count 
volunteers  who  enter  a  component  in 
the  numerator  and  the  denominator 
(base)  when  measuring  compliance  with 
performance  standards.  Commenters 
objected  to  including  volunteers  in  the 
base.  Many  believed  that  the  statute 
only  intends  that  the  base  include  work 
registrants.  They  objected  to  counting 
any  volunteers  in  the  base.  Another 
interpretation  of  the  Act  can  be  made. 
The  Act  states,  "The  Secretary  shall 
consider  cost  to  the  States  in  setting 
performance  standards  and  the  degree 
of  participation  in  programs  under  this 
paragraph  by  exempt  persons."  This 
could  be  interpreted  to  mean  that  all 
volunteers  should  be  counted  in  the 
base  of  eligibles,  whether  or  not  they 
were  ever  placed  in  a  component.  The 
Department  through  its  proposed  rule 
and  this  final  rule,  will  count  only  those 
volunteers  placed  in  an  E  ft  T 
component  in  the  States'  base  of 
eligibles.  Participation  by  a  volunteer 
would  never  inflate  the  base,  but  would, 
instead  help  toward  achievement  of  the 
performance  standard.  The  statute 
requires  the  Department  to  base  the 
performance  standards  on  the  number  of 


nonexempt  work  registrants  (E  ft  T 
mandatory  participants).  Both  this  Hnal 
rulemaking  and  the  proposed  rule  follow 
this  requirement.  For  example,  if  there 
were  1,000  nonexempt  work  registrants 
and  a  50  percent  performance  standard, 
the  proposal  called  for  500  placements 
of  nonexempt  work  registrants. 
However,  in  considering  whether  or  not 
this  placement  goal  was  achieved, 
services  to  volunteers  would  be 
considered  by  reducing  the  number  of  E 
ft  T  mandatory  participants  work 
registrant  placements.  In  the  previous 
example,  iif  100  volunteers  were  served, 
the  State  could  lower  its  work  registrant 
placements  to  450  and  comply  with  the 
50  percent  performance  standard. 
Volunteers  are  not  considered  in  setting 
the  standard.  They  are  considered  in 
determining  compliance  with  the 
standard.  The  Department  believes  that 
this  approach  fully  comports  with  the 
law. 

The  more  prevalent  concern  of  the 
commenters  about  the  method  for 
considering  volunteers  was  a  perceived 
adverse  impact  on  State  incentives  to 
serve  this  group.  The  Food  Stamp  Act 
specifically  identifies  a  category  of 
persons — work  registrants — who  are 
subject  to  various  work  requirements. 
The  Department  believes  that  these 
persons  have  been  so  identified  because 
of  higher  public  expectations  that  they 
should  seek  employment,  and  the  lack  of 
other  work  programs  to  serve  them.  The 
Department  agrees  that  many  people 
who  are  not  work  registered  could 
benefit  from  an  employment  and 
training  program,  however.  States 
should  not  have  the  same  incentive  to 
serve  persons  who  the  law  exempts 
from  work  requirements  as  persons  who 
are  subject  to  these  requirements.  The 
Department  notes  that  the  proposed 
treatment  of  volunteers  offers  States  a 
positive  incentive  to  serve  volunteers.  In 
no  case  would  the  placement  of 
volunteers  hurt  a  State  in  its  efforts  to 
meet  a  performance  standard.  If  the 
Department  adopted  the  position  of  the 
commenters,  and  did  not  count 
volunteers  in  the  base  of  eligibles,  the 
performance  standard  for  mandatory 
participants  would  be  reduced  on  a  one 
to  one  basic  for  each  volunteer  served. 
However,  the  Department  beheves  that 
in  assessing  State  performance,  the 
universe  of  work  registrants  defined  by 
law — able-bodied  persons  without 
substantial  caretaker  responsibilities 
who  are  not  served  by  work  programs 
offered  by  other  assistance  programs — 
should  receive  priority.  Consequently, 
the  Department  is  retaining  the 
provisions  of  the  proposed  rule  in  this 
area. 


Counting  E&T  Mandatory  Participants 
from  Prior  Year 

Several  commenters  noted  that  the 
proposed  method  of  counting  the  base  of 
eligibles  would  include  work  registrants 
who  were  served  in  the  prior  fiscal  year 
who  may  leave  the  Food  Stamp  Program 
early  in  the  current  year  or  may  not  be 
appropriate  candidates  for  service  in  the 
current  year.  The  Department  believes 
that  counting  each  E&T  mandatory 
participant  at  the  beginning  of  each 
fiscal  year  provides  an  accurate 
measure  of  the  number  of  participants 
the  State  may  attempt  to  serve  over  the 
course  of  the  year.  Not  cotmting  persona 
whose  participation  spans  two  fiscal 
years  would  artificially  deflate  the 
number  of  persons  the  State  could 
provide  services  to.  The  counting  of  all 
mandatory  EftT  participants  is  included 
in  this  final  rule  as  part  of  the 
performance  measure  system. 

Placements 

A  i\umber  of  commenters  expressed 
concern  about  the  definition  of 
placement  used  to  determine  the 
numerator  of  the  performance  standard. 
The  October  1,  ISKBO  rule  proposed  that 
States  may  consider  a  person  "placed" 
for  performance  standards  purposes,  if 
the  person  either  commenced  an  E  ft  T 
component  or  did  not  commence  the 
component  after  being  assigned  to 
participate,  and  was  sanctioned  by  the 
State  agency.  The  proposed  regulations 
would  not  have  credited  a  State  agency 
for  beginning  the  disqualification 
process.  A  number  of  commenters  noted 
that  many  persons  leave  the  Food  Stamp 
Program  after  receiving  a  Notice  of 
Adverse  Action  (NOAA)  for 
noncompliance  with  work  program 
requirements  but  before  a  sanction  can 
be  implemented.  Several  commenters 
noted  that  people  who  receive  a  NOAA 
may  delcine  to  seek  recertification 
because  the  notice  is  pending.  Several 
others  argued  that  there  should  be  no 
distinction  between  sanctions  for  failing 
to  start  a  work  component  and 
sanctions  for  noncompliance  after  a 
person  has  begun  a  program.  Other 
commenters  asserted  that  the  proposed 
definition  of  placement  would  be  too 
complex  and  cumbersome  to  measure. 
The  Department  shares  these  concerns, 
and  has  simplified  and  expanded  the 
definition  of  placement  in  this  final  rule. 

The  final  regulations  include  all 
NOAAs  issued  for  violating  the 
requirements  of  an  employment  and 
training  program  in  the  definition  of 
placement.  A  person  may  be  considered 
placed  if  he/she  is  not  certified  or 
recertified  because  of  failure  to  comply 
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with  an  E  ft  T  responsibility.  The  intent 
is  to  recognize  the  efforts  of  States  to 
initiate  the  sanction  process  and  to 
avoid  the  expense  of  tracking  the 
.  outcomes  of  all  notices. 

There  are  other  program  oversight 
procedures  which  will  examine  how 
States  handle  notices  of  adverse  action. 
The  management  evaluation  and  quality 
control  systems  will  review  the 
outcomes  of  these  notices  *vith  regard  to 
program  standards  for  timely  action  and 
due  process.  Only  notices  of  adverse 
action  for  violating  the  rules  of  an 
employment  and  training  program  may 
count  as  a  placement.  Notices  for 
voluntary  quit  shall  not  count  as 
placements,  nor  shall  notices  for  failure 
to  comply  with  work  registration 
provisions. 

Several  commenters  argued  that  the 
definition  of  placement  should  not 
refiect  State  actions  to  disqualify 
persons  who  do  not  abide  by  program 
rules  because  these  actions  do  not 
advance  the  goals  of  an  employment 
and  training  program.  The  main  purpose 
of  the  program  is  to  assist  the  large 
majority  of  participants  who  willingly 
cooperate  with  endeavors  aimed  at 
increasing  their  ability  to  support 
themselves  through  employment. 
Another  reason  why  the  Department  is 
counting  disqualifications  is  because  we 
believe  that  the  measurement  of  State 
performance  should  acknowledge  the 
administrative  efforts  of  States  to  deal 
effectively  with  each  E  ft  T  participant. 

Several  commenters  requested  that 
the  definition  of  placement  be  expanded 
to  include  any  person  who  finds 
employment  The  commenters 
maintained  that  this  revision  would  be 
consistent  with  the  goals  of  the  program 
and  would  reflect  the  administrative 
difficulty  of  serving  persons  who  find 
jobs  quickly.  This  suggestion  was  not 
incorporated  in  the  final  rule.  The 
statute  authorizes  the  Department  to 
establish  performance  standards  only 
for  participation  in  an  E  ft  T  program. 

Outcomes  such  as  employment  will  be 
considered  in  measuring  compliance 
with  the  standards,  but  cannot  be 
included  in  the  standard.  As  for  persons 
who  find  jobs  prior  to  entering  a 
component,  the  final  regulation  allows 
the  base  (denominator)  to  be  reduced  to 
reflect  problems  in  serving  short-term 
participants. 

Levels  of  Performance  Standards 

Many  commenters  objected  to  the 
levels  of  the  performance  standards 
because  they  believed  that  these  levels 
conflict  with  the  legislative  intent  of 
State  flexibilify.  While  the  Department 
has  delayed  implementation  and 
modified  the  manner  in  which  the 


performance  standards  are  calculated,  it 
is  not  revising  the  levels  specified  in  the 
proposed  rule.  The  Department  believes 
that  Congress  intended  that  the 
enactment  of  Pub.  L  99-198  would  result 
in  substantially  larger  employment  and 
training  programs  serving  greater 
numbers  of  participants  than  had  been 
reached  under  job  search  contracts.  The 
performance  standards  in  this  final  rule 
reflect  this  intent.  When  Congress 
authorized  the  Department  to  set  a 
performance  standard  at  the  50  precent 
level,  it  was  well  aware  that  the 
Department  had  consistently  advocated 
broad-based  work  programs  and 
intended  to  require  that  services  be 
provided  to  substantial  numbers  of 
persons. 

Variations  in  Performance  Standards 

This  final  rulemaking  provides  a 
mechanism  for  States  to  negotiate  a 
performance  standard  lower  than  that 
established  nationwide  if  the  State  can 
show  that  the  intensity  of  the  job 
components  it  plans  to  offer  or  the  type 
of  participant  it  plans  to  serve  will 
require  a  greater  level  of  effort  by  the 
State  than  that  provided  for  in 
S  273.7(o){5). 

The  Department  received  several 
comments  on  the  proposal  to  limit  the 
do%vnward  adjustment  of  a  performance 
standard  to  no  more  than  40  percent  of 
the  nationwide  performance  standard. 
For  example,  if  a  nationwide 
performance  standard  is  35  percent,  the 
guideline  minimum  is  14  percent.  For  a 
50  percent  standard  the  guideline 
minimum  is  20  percent.  "Hiose  who 
commented  objected  to  any  minimum 
standard  being  set  and  perceived  such  a 
minimum  to  be  contrary  to 
Congressional  intent. 

The  Department  contends  that  it  is 
impracticable  not  to  have  any  minimum 
at  all.  If  no  minimum  were  set,  neither 
the  Department  nor  the  States  would 
have  any  guidance  on  what  will 
constitute  an  acceptable  level  of 
performance  by  a  State.  The  Department 
believes  that  a  reduction  to  40  percent  of 
the  nationwide  standard  is  adequate.  No 
State,  through  the  comment  process, 
provided  the  Department  with  an 
example  of  the  type  of  program  it  would 
like  to  operate  but  which  would  be 
thwarted  by  the  minimum  proposed 
level. 

The  proposal  that  States  serve  no  less 
than  40  percent  of  the  nationwide 
standard  remains  in  this  rulemaking  as  a 
guideline.  If  States  can  show  the 
Department  that  the  services  they  plan 
to  offer  are  meaningful  and  substantial, 
yet  necessitate  a  lower  standard,  the 
Department  will  evaluate  such  requests 
on  a  State  by  State  basis. 


Several  commenters  urged  that  no 
major  adjustments  to  the  nationwide 
formula  for  determining  performance 
standards  be  made  outside  of  the 
rulemaking  process.  The  Department 
agrees  that  the  rulemaking  process  is  the 
appropriate  forum  for  input  on  such 
changes  and  will  publish  proposed  and 
final  regulations  if  it  becomes  necessary. 

State  Agency  Noncompliance 

The  October  1. 1986  rulemaking 
proposed  that  the  Secretary  withhold 
State  administrative  funds  proportional 
to  the  percentage  below  its  performance 
standard  a  State's  performance  falls. 
The  Agency  received  a  number  of 
comments  objecting  to  the  proposed 
sanction  formula.  One  commenter 
contended  that  rather  than  a  strict 
sanction  system  to  be  applied  if  States 
simply  failed  to  meet  a  particular 
numerical  performance  standard,  the 
law  intended  that  a  more  general  test  be 
applied  to  determine,  after  weighing  a 
variety  of  factors,  whether  States  are 
running  meaningful  and  effective 
programs. 

7  U.S.C.  2015(d)(K)(ii)  states,  "If  the 
Secretary  determines  that  a  Stateagency 
has  failed,  without  good  cause,  to 
comply  with  such  a  requirement, 
including  any  failure  to  meet  a 
performance  standard  ...  the  Secretary 
may  withhold  horn  such  state  in 
accordance  with  section  16(a),  (c)  and 
(h),  such  funds  as  the  Secretary  deems 
appropriate  .  .  .  ".  This  language 
indicates  to  the  Department  that  the 
proposed  sanction  system  is  consistent 
with  congressional  intent,  and  it  will 
remain  in  this  final  rule.  The  formula 
provides  a  clear  standard  by  which  the 
Department  can  measure  the  degree  of 
States  noncompliance.  Provision  of  such 
a  standard  ensures  that  all  States  are 
treated  equally.  We  do  wish  to  point 
out,  however,  that  when  evaluating 
whether  or  not  a  State  has  performed 
adequately  the  Department  will 
seriously  consider  the  causes  for  the 
State's  failure  to  meet  its  standard.  If  a 
State  can  show  that  it  made  an 
exemplary  effort  to  place  food  stamp 
participants  into  its  employment  and 
training  program  or  into  paid 
employment,  the  Department  will  take 
this  into  account  in  determining  whether 
good  cause  exists  for  the  failure.  The 
Department  will  also  consider  such 
factors  as  increases  in  food  stamp 
recipient  earnings,  changes  in  the  State 
agency's  caseload  and  a  reduction  in  the 
number  of  persons  participating  in  the 
Food  Stamp  Program  if  the  State  can 
provide  such  information. 

There  was  some  question  in  the 
comments  about  the  procedures  FNS 
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will  follow  if  a  delerminalion  of  State 
agency  noncompliance  is  made.  The 
proposed  rule  said  that  the  forma) 
warning,  appeal  and  administrative 
review  procedures  will  apply. 

In  this  rule,  a  distinction  will  be  made 
between  cases  in  which  State  agency 
administration  of  the  EAT  requirements 
is  out  of  compliance  with  regulations  or 
the  Food  Stamp  Act<!uring  the  course  of 
the  year,  and  cases  where  States  have 
mc'.  the  program  operation  requirements 
but  have  fallen  short  of  meeting  their 
performance  standards.  In  the  first  case, 
where  there  are  operational  deficiencies 
such  as  failure  to  implement  an  E  ft  T 
program,  the  provisions  of  $  276.4  will 
apply.  This  entails  written  advance 
notification  of  a  deficiency,  followed  by 
a  formal  warning  of  the  possibility  of  a 
disallowance  of  funds  if  the  deficiency 
is  not  corrected,  and  a  disallowance  of 
funds  if  necessary.  In  the  second  case,  if 
it  is  determined  after  the  close  of  a  fiscal 
year,  that  a  State  has  failed  without 
good  cause  to  meet  its  performance 
standard,  the  formal  warning  process 
will  not  be  used,  since  once  the  fiscal 
year  is  over  there  is  no  remedy  or 
corrective  action  which  can  be  taken 
retrospectively  to  aid  the  State  in 
meeting  its  standard.  In  this  case  the 
amount  of  funds  determined  by 
application  of  the  formula  described 
earlier  will  be  disallowed  from  the 
current  fiscal  year  administrative  funds. 
At  that  point  the  State  agency  would  be 
advised  of  its  right  to  pursue 
administrative  and  judicial  review  of  the 
disallowance  under  section  14  of  the 
Food  Stamp  Act.  7  U.S.C.  2022. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure,  Food  Stamps.  Grant 
programs-social  programs. 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  Stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims.  Food  Stamps, 
Fraud,  Grant  programs-social  programs. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Social  security.  Students. 

7  CFR  Part  277 

Food  Stamps.  Government  procedure. 
Grant  programs-social  programs. 
Investigations,  Records,  Reporting  and 
recordkeeping  requirements. 


PART  271— GENERAL  INFORMATION 
AND  DEFINfTIONS 

Accordingly.  7  CFR  Part  271.  272.  273. 
and  277  are  amended  as  follows: 

1.  The  authority  citation  for  Parts  271, 
272.  273.  and  277  continues  to  read  as 
follows: 

Authocity:  7  U.S.C  2011-2029. 

§271.2    [Amandadl 

2.  In  I  271.2  the  following  definitions 
are  added  in  alphabetical  order  within 
the  section: 

"Assessment"  an  in-depth  evaluation 
of  employability  skills  coupled  with 
counsehng  on  how  and  where  to  search 
for  employment.  If  combined  with  work 
experience,  employment  search  or 
training,  an  assessment  of  this  nature 
could  constitute  part  of  an  approvable 
employment  and  training  component. 

"Base  of  E/igfbles" Employment  and 
training  mandatory  participants  plus 
persons  who  volunteer  for  employment 
and  training  participation. 

"Employment  and  training 
component"  a  work  experience,  work 
training  or  job  search  program,  as 
described  in  section  6(d)(4)(B)(iv)  of  the 
Food  Stamp  Act  of  1977  (7  U.S.C 
2014(2)(4)(B))  designed  to  help  food 
stamp  recipients  move  promptly  into 
unsubsidized  employment. 

"Employment  and  training  mandatory 
participant" a  Food  Stamp  Program 
applicant  or  participant  who  is  required 
to  work  register  under  7  U.S.C. 
2(n4(d)(l]  or  (2)  and  who  the  State 
determines  should  not  be  exempted 
from  participation  in  an  employment 
and  training  program. 

"Employment  and  training  program  "  a 
program  operated  by  each  State  agency 
consisting  of  one  or  more  work,  training, 
education  or  job  search  components. 

"Exempted"  for  purposes  of  S  273.7 
excludiivg  paragraphs  (a)  and  (b) — this 
term  refers  to  a  work  registered  person 
or  persons  excused  by  the  State,  under 
the  conditions  in  {  273.7(f)  from 
participation  in  an  employment  and 
training  program. 

"Newly  work  registered"  food  stamp 
participants  work  registered  at  the  point 
of  application. 

"Placed  in  an  employment  and 
training  program"  a  State  agency  may 
count  a  person  as  "placed"  in  an 
employment  and  training  program  when 
the  individual  commences  a  component 
or  is  sent  a  Notice  of  Adverse  Action 
(NOAA)  for  noncompUance  with  a  food 
stamp  employment  and  training 
requirement.  Per9o;is  who  refuse  to 
work  register  or  who  voluntarily  quit  a 
job  and  are  sent  a  NOAA  may  not  be 
considered  "placed". 


"Screening"  an  evaluation  by  the 
eligibility  worker  as  to  whether  a  person 
should  or  should  not  be  referred  for 
participation  in  an  employment  and 
training  program.  This  activity  would 
not  be  considered  an  approvable  EftT 
component. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

3.  in  i  272.1  a  new  paragraph  (gK82)  is 
added  to  read  as  follows: 

§  272.1    Ganeral  terms  and  condlttona. 


(g)  Implementation.  *  *  * 
(82)  Amendment  No.  281  Stale 
agencies  shall  implement  the  provisions 
of  this  amendment  no  later  than  April  1, 
1987. 

4.  In  9  272.2  the  seventh  sentence  of 
paragraph  (a](2]  is  amended  by  adding 
the  words,  "the  Employment  and 
Training  Plan,"  after  the  words 
"(currently  reserved),"  in  paragraph 
(c}(3](ii]  the  text  after  the  words 
"routirte  User  status"  is  removed  and  a 
period  is  inserted  after  the  word 
"status",  and  a  new  paragraph  (d](l)(v) 
is  added  to  read  as  follows: 

S272J    Plan  Of  oparaOon. 


(d)  •  •  • 

(1)  *  *  * 

(v)  Employment  and  Training  Plan  as 
required  in  (273.7  (c)(4)  and  (5) 

5.  In  9  272.3,  paragraph  (a)(1)  is 
amended  by  removing  the  period  at  the 
end  of  paragraph  (a)(1)(ix);  adding  a 
semi-colon  in  its  place:  and  adding  a 
new  paragraph  (a)(l)(x)  to  read  as 
follows: 

{272.3    Oparating  guMaHnaa  and  tonna. 

a)  Coverage  of  operating  guidelines, 

•  *  * 

(1)  *  *  * 

(x)  Work  registration  and  employment 
and  training  requirements. 


PART  273-(  AMENDED! 

6.  In  i  273.1  a  new  paragraph 
(b)(2)(vii)  is  added:  the  text  after  the 
heading  in  paragraph  (d)  is  redesignated 
as  paragraph  (d)(1)  and  a  new 
paragraph  (d)(2)  is  added.  The  addition 
reads  as  follows: 

9273.1    HouaahoM  concept 

***** 

[h]  Nonhousehold  member*.  *  *  * 
(2)  *  •  * 
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(vii)  Persons  disqualified  for 
noncompliance  with  the  work 
requirements  of  9  273.7. 
•        •        •        •        * 

[d]  Head  of  household.  *  *  * 
(2)  For  purposes  of  failure  to  comply 
with  99  273.7  and  273.22  head  of 
household  shall  be  considered  to  be  the 
principal  wage  earner.  The  principal 
wage  earner  shall  be  the  household 
member  (including  excluded  members) 
who  is  the  greatest  source  of  earned 
income  in  the  two  months  prior  to  the 
month  of  the  violation.  This  provision 
applies  only  if  the  employment  involves 
20  hours  or  more  per  week  or  provides 
weekly  earnings  at  least  equivalent  to 
the  Federal  minimum  wage  multiplied 
by  20  hours.  No  person  of  any  age  living 
with  a  parent  or  person  fulfilling  the  role 
of  a  parent  who  is  registered  for  work  or 
exempt  from  work  registration 
requirements  because  such  parent  or 
person  fulfilling  the  role  of  a  parent  is 
subject  to  and  participating  in  the  work 
incentive  program  under  Title  IV  of  the 
Social  Security  Act.  or  .is  in  receipt  of 
unemployment  compensation  (or  has 
registered  for  work  as  part  of  the 
unemployment  compensation 
application  process),  or  is  employed  or 
self  employed  and  working  a  minimum 
of  30  hours  weekly  or  receiving  weekly 
earnings  equal  to  the  Federal  minimum 
wage  multiplied  by  30  hours  shall  be 
considered  the  head  of  household.  If 
there  is  no  principal  source  of  earned 
income  in  the  household,  the  household 
may  designate  the  head  of  household. 
***** 

7.  In  9  273.7  the  title  and  paragraph  (a) 
are  revised  to  read  as  follows: 

§273.7    Work raquiraments. 

(a)  Persons  required  to  register  Each 
household  member  who  is  not  exempt 
by  paragraph  (b)(1)  of  this  section  shall 
be  registered  for  employment  by  the 
State  agency  at  the  time  of  apphcalion. 
and  once  every  twelve  months  after 
initial  registration,  as  a  condition  of 
eligibility.  The  registration  form  need 
not  be  completed  by  the  member 
required  to  register. 
•        •        •        *        * 

8.  In  9273.7,  paragraph  (b){l)(i)  is 
amended  by  removing  the  number  18  in 
the  first  and  second  sentences  and 
adding  in  its  place  the  number  16:  a  new 
sentence  is  added  to  the  end  of 
paragraph  (b)(l)(i);  the  first  sentence  of 
paragraph  (b)(l)(iii)  is  revised;  and 
paragraph  (b)(2)(i)  is  revised; 

(b)  Exemptions  from  work 
registration. 

(1)  *  *  * 


(i)  *  *  *  A  person  age  sixteen  or 
seventeen  who  is  not  a  head  of  a 
household  or  who  is  attending  school,  or 
enrolled  in  an  employment  training 
program  on  at  least  a  half-time-basis  is 
exempt. 
•        *        •        »        * 

(iii)  A  household  member  subject  to 
and  complying  with  any  work 
requirement  under  title  IV  of  the  Social 
Security  Act  including  WIN  registration. 


(2)(i)  Persons  losing  exemption  status 
due  to  any  changes  in  circumstances 
that  are  subject  to  the  reporting 
requirements  of  9  273.12  (such  as  loss  of 
employment  that  also  results  in  a  loss  of 
income  of  more  than  $25  a  month,  or 
departure  from  the  household  of  the  sole 
dependent  child  for  whom  an  otherwise 
nonexempt  household  member  was 
caring)  shall  register  for  employment 
when  the  change  is  reported.  If  the  State 
agency  does  not  use  a  work  registration 
form,  it  shall  annotate  the  change  to  the 
member's  exemption  status.  If  a  work 
registration  form  is  used,  the  State 
agency  shall  be  responsible  for 
providing  the  participant  with  a  work 
registration  form  when  the  change  is 
reporied.  Participants  shall  be 
responsible  for  returning  the  form  to  the 
State  agency  within  10  calendar  days 
from  the  date  the  form  was  handed  to 
the  household  member  reporting  the 
change  in  person,  or  the  date  the  State 
agency  mailed  the  form.  If  the  household 
fails  to  return  the  form,  the  State  agency 
shall  issue  a  notice  of  adverse  action 
stating  that  the  household  is  being 
terminated  and  why.  but  that  the 
household  can  avoid  termination  by 
returning  the  form. 

9.  In  9  273.7  paragraph  (c)  is  revised  to 
read  as  follows: 
«        *        •        .        . 

(c)  State  agency  responsibilities.  (1) 
The  State  shall  register  for  work  each 
household  member  not  exempted  by  the 
provisions  of  9  273.7(b).  Upon  reaching  a 
determination  that  an  applicant  or  a 
member  of  the  applicant's  household  is 
required  to  register,  the  State  agency 
shall  explain  to  the  applicant  the 
pertinent  work  requirements,  the  rights 
and  responsibilities  of  work  registered 
household  members,  and  the 
consequences  of  failure  to  comply.  The 
State  agency  shall  provide  a  written 
statement  of  the  above  to  each  work 
registrant  in  the  household.  A  notice 
shall  also  be  provided  when  a 
previously  exempt  member  or  new 
household  member  becomes  subject  to  a 
work  requirement,  and  at  recertification. 
The  State  agency  shall  permit  the 


applicant  to  complete  a  record  or  form 
for  each  household  member  required  to 
register  for  employment  in  accordance 
with  paragraph  (a)  of  this  section. 
Household  members  are  considered  to 
have  registered  when  an  identifiable 
work  registration  form  is  submitted  to 
the  State  agency  or  when  the 
registration  is  otherwise  annotated  or 
recorded  by  the  State. 

(2)  The  State  agency  shall  be 
responsible  for  screening  each  woric 
registrant  to  determine  whether  or  not  it 
is  appropriate,  based  on  the  State's 
criteria,  to  refer  the  individual  to  an 
employment  and  training  program,  and 
if  appropriate,  referring  the  individual  to 
an  emplojmient  and  training  program 
component.  Upon  entry  into  each 
component  the  registrant  applicant  or 
volunteer,  should  be  told,  either  orally 
or  in  writing,  the  requirements  of  the 
component,  what  will  constitute 
noncompliance  and  the  sanctions  for 
noncompliance.  The  State  shall  take 
appropriate  sanction  action  within  ten 
working  days  after  learning  of 
noncompliance.  If  States  wish  to  use 
different  intake  and  sanction  systems 
which  are  compatible  with  title  IV-A 
work  programs  such  systems  shall  be 
proposed  in  the  Senate's  plan,  and 
subject  to  the  Secretary's  approval. 

(3)  The  State  agency  shall  design  and 
operate  an  employment  and  training 
program  which  may  consist  of  one  or 
more  or  a  combination  of  employment 
and/or  training  components  as 
described  in  9  273.7(f).  The  State  agency 
must  ensure  that  it  is  notified  by  the 
agency  or  agencies  operating  its  E&T 
components  within  ten  days  if  an  E&T 
mandatory  participant  fails  to  comply 
with  EAT  requirements. 

(4)  By  March  2, 1987  each  State 
agency  must  prepare  and  submit  an 
employment  and  training  plan  to  its 
appropriate  FNS  Regional  Office  and  to 
the  FNS  office  in  Alexandria,  Virginia. 
This  initial  plan  may  be  regarded  as 
interim,  to  cover  the  first  six  months  of 
operation  if  the  State  chooses.  The  plan 
shall  be  available  for  public  inspection 
at  the  State  agency  headquarters.  In  its 
plan,  the  State  shall  detail  the  following: 

(i)  The  nature  of  the  employment  and 
training  components  the  State  plans  to 
offer  and  the  reasons  for  such 
components,  including  cost  information. 
The  methodology  for  State 
reimbursement  for  education 
components  shall  be  specifically 
addressed; 

(ii)  An  operating  budget  for  the 
Federal  fiscal  year  with  an  estimate  of 
the  cost  of  operation  for  one  full  year. 
Any  State  which  will  request  50  percent 
federal  reimbursement  for  State  E&T 
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administrative  coets,  other  than  for 
participant  reimbursements,  shall 
include  in  its  plaa  or  amendments  to  its 
plan,  an  itemized  list  of  all  activities  and 
costs  for  which  those  Federal  funds  will 
be  claimed.  Costs  in  excess  of  the 
federal  grant  shall  be  allowed  only  with 
the  prior  approval  of  the  Department 
and  must  be  adequately  documented  to 
assure  that  they  are  necessary, 
reasonable  and  properly  allocated; 

(iii)  The  categories  and  types  of 
individuals  the  State  seeks  to  exempt 
from  E&T  participation,  the  basis  used 
to  determine  these  exemptions, 
including  any  cost  information  and  the 
estimated  percentage  of  work 
registrants  the  State  plans  to  exempt: 

(iv)  The  characteristics  of  the 
population  the  State  does  intend  to 
place; 

(v)  The  estimated  number  of 
volunteers  the  State  expects  to  place  in 
its  employment  and  training  program; 

(vi)  The  geographic  areas  covered  and 
not  covered  by  the  plan  and  why,  and 
the  type  and  location  of  services  to  be 
offered; 

(vii)  The  method  the  State  will  use  to 
count  all  work  registrants  the  first 
month  of  each  fiscal  year, 

(viii)  If  a  State  plans  to  o^er 
components  which  are  significantly 
more  intensive  than  the  minimum  level 
of  effort  specified  in  {  273.7(f],  or  plans 
to  concentrate  its  efforts  on  persons 
who  may  be  difficult  to  place,  due  to 
employment  obstacles,  it  shall  be  made 
clear  in  the  State's  employment  and 
training  plan.  If,  because  of  the  nature  of 
its  components,  or  the  population 
served,  a  State  believes  that  an 
adjustment  to  the  performance  standard 
established  in  S  Z73.7(o]  is  appropriate, 
and  wishes  to  request  a  revision  in  the 
standard,  it  shall  specify  the  percentage 
of  its  work  registered  population  it 
intends  to  serve,  and  provide  the 
Department  with  detailed  information 
about  why  it  has  chosen  to  operate  such 
a  component  or  components,  or  chosen 
to  focus  on  certain  persons,  the  intended 
benefits  to  be  gained  by  the  recipient 
and  Federal  and  State  governments,  and 
the  number  of  persons  it  plans  to  serve 
in  the  component.  The  information 
provided  to  the  Department  will  be  used 
in  determining  whether  the  State's 
performance  standard  will  be  affected; 

(ix)  The  organizational  relationship 
between  the  units  responsible  for 
certification  and  the  units  operating  the 
employment  and  training  components. 
FNS  is  specifically  concerned  that  the 
lines  of  communication  be  efficient  and 
that  noncompliance  be  reported  to  the 
certification  unit  within  ten  working 
days  after  such  noncompliance  is 
determined; 


(x)  The  relationship  between  the  State 
agency  and  other  organizations  it  plans 
to  coordinate  with  for  the  provision  of 
services.  Copies  of  contracts  shall  be 
available  for  inspection; 

(xi)  The  availability,  if  appropriate,  of 
employment  and  training  programs  to 
Indians  living  on  reservations. 

(5)  After  the  March  2, 1987 
submission,  EAT  plans  shall  be 
submitted  by  August  15, 1987  for  FY 
1988  and  August  15, 1988  for  FY  1989. 
Beyond  that,  plans  shall  be  submitted 
biannually,  45  days  before  the  start  of 
the  fiscal  year,  beginning  with  FY  1991. 
States  must  submit  plan  revisions  to  the 
appropriate  FNS  regional  office  for 
approval  if  they  plan  to  alter  the  nature 
or  location  of  their  components  or  the 
number  or  characteristics  of  persons 
served.  The  proposed  changes  shall  be 
submitted  for  approval  at  least  30  days 
prior  to  planned  implementation. 

(6)  The  State  shall  submit  quarterly 
reports  to  FNS  no  later  than  45  days 
after  the  end  of  each  Federal  fiscal 
quarter  containing  monthly  figures  for 
the  number  of: 

(i)  Participants  newly  work  registered; 

(ii)  Work  registrants  exempted  by  the 
State  from  participation  in  an 
employment  and  training  program; 

(iii)  Participants  who  volunteer  for 
and  commence  participation  in  an 
approved  E&T  component; 

(iv)  E&T  mandatory  participants  who 
commence  an  approved  E&T  component 
including  Food  Stamp  Program 
applicants  in  States  which  operate  a 
component  for  applicants; 

(v)  Work  registrants  sent  a  Notice  of 
Adverse  Action  for  failure  to  comply 
with  E&T  requirements,  and  the  number 
of  applicants  who  were  denied  food 
stamp  certification  or  recertification  for 
failure  to  comply  with  an  E&T 
component. 

(7)  States  shall  submit  annually,  on 
their  first  quarterly  report  the  number  of 
work  registered  persons  in  that  State  as 
in  October  of  the  new  fiscal  year. 

(8)  States  shall  submit  annually,  on 
their  final  quarterly  report  the  following 
information: 

(i)  The  number  of  Food  Stamp 
Program  work  registrants  who  were 
exempted  as  part  of  a  category  of 
persons  during  the  course  of  the  year 
separated  by  the  specific  reasons  for  the 
exemptions. 

(ii)  The  number  of  food  stamp 
participants  (E&T  mandatory  and 
volunteers]  placed  in  each  E&T 
component  offered  by  the  State  agency. 

(9)  Additional  information  may  be 
required  of  individual  State  agencies  on 
an  as  needed  basis  depending  on  the 
contents  of  the  State's  plan  regarding 


the  type  of  components  offered  and  the 
characteristics  of  persons  served. 

(10)  States  must  ensure,  to  the 
maximum  extent  practicable,  that 
employment  and  training  programs  are 
provided  for  Indiana  living  on 
reservations. 


10.  In  i  273.7  paragraph  (d)  including 
its  title  is  revised  in  its  entirety  to  read 
as  follows: 


(d)  Federal  financial  participation — 
(1)  Federal  cost-sharing.  (i)  State 
agencies  shall  receive  an  employment 
and  training  program  grant  for  each 
fiscal  year  or  portion  of  the  fiscal  year  in 
which  they  operate  an  employment  and 
training  program.  The  grant  shall  require 
no  State  matching. 

(A)  Except  as  otherwise  provided  in 
paragraph  (B).  the  Secretary  shall 
allocate  the  funding  available  each 
fiscal  year  or  portion  of  the  fiscal  year 
for  employment  and  training  grants  on 
the  basis  of  the  average  monthly  number 
of  participants  in  each  State  as  a 
percentage  of  the  average  monthly 
number  of  participants  nationwide  as 
averaged  over  the  most  recent  Federal 
fiscal  year  for  which  complete  data  is 
available. 

(B)  The  Secretary  may  adjust  the  level 
of  grants  during  a  fiscal  year  to  take  into 
account  substantial  amounts  of  funds 
for  employment  and  training  programs 
which  are  unlikely  to  be  used  by  a  State 
agency  during  the  fiscal  year  and  which 
could  be  productively  used  by  another 
State  agency  or  agencies,  with 
concurrence  of  the  State  agencies 
involved. 

(C)  State  agencies  shall  use 
employment  and  training  program  grants 
to  fimd  the  administrative  costs  of 
planning,  implementing  and  operating 
employment  and  training  programs  in 
accordance  with  approved  State  agency 
plans.  Employment  and  training  grants 
shall  not  be  used  for  the  process  of 
determining  whether  a  participant  shall 
be  work  registered,  the  work  registration 
process,  or  any  further  screening 
performed  during  the  certification 
process,  nor  for  sanction  activity  which 
takes  place  after  the  operator  of  an 
employment  and  training  component  has 
reported  noncompUance  witboat  good 
cause.  For  purposes  of  this  paragraph, 
the  certification  process  shall  be 
considered  to  have  ended  when  an 
individual  is  referred  to  an  employment 
and  training  component  for  assessment 
or  participation.  Employment  and 
training  grants  shall  also  not  be  used  to 
subsidize  the  wages  of  participants,  or 
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to  reimburse  participants  under 
paragraph  ld){l)(ii)  of  this  section. 

(D)  A  State's  receipt  of  the 
employment  and  training  program  grant 
as  allocated  under  subparagraph 
(d)(l)(i)  (A)  or  (B)  of  this  paragraph  is 
contingent  on  the  Secretary's  approval 
of  the  State's  employment  and  training 
plan.  If  an  adequate  plan  is  not 
submitted,  the  Secretary  may  reallocate 
a  State's  grant  among  other  States  with 
approved  plans.  Non-receipt  of  an 
employment  and  training  program  grant 
does  not  release  a  State  fi-om 
performance  requirements  under 
paragraph  (o)  or  sanctions  for 
insufficient  performance. 

(E)  Employment  and  training  funds 
shall  not  supplant  State  of  local  funds 
devoted  to  basic  education  programs. 
Education  expenses  are  approvable  to 
the  extent  that  employment  and  training 
component  costs  exceed  the  normal  cost 
of  services  provided  to  persons  not 
participating  in  an  employment  and 
training  program. 

(ii)  Participant  reimbursement.  (A) 
The  State  agency  shall  reimburse 
participants  in  employment  and  training 
programs,  including  volunteers  and 
applicants  required  to  perform  job 
search,  for  costs  of  transportation  or 
other  costs  that  are  reasonably 
necessary  and  directly  related  to 
participation  in  the  employment  and 
training  program,  up  to  $25  per 
participant  per  month.  The  State  agency 
may  reimburse  participants  for 
expenditures  beyond  (25  per  month. 
Only  costs  which  are  up  to  but  not  in 
excess  of  $25  per  month  for  any 
participant  shall  be  subject  to  Federal 
cost  sharing.  Reimbursement  shall  not 
be  provided  from  employment  and 
training  grants  provided  under 
paragraph  (d)(l)(i)  of  this  section. 

(B)  Such  costs  shall  be  the  actual 
costs  of  participation,  unless  the  State 
agency  has  a  method  approved  in  its 
State  plan  for  providing  allowances  to 
participants  to  reflect  approximate  costs 
of  participation.  If  a  State  agency  has  an 
approved  method  to  provide  allowances 
rather  than  reimbursements,  it  must 
provide  participants  an  opportunity  to 
claim  actual  expenses  which  exce^  the 
standard,  up  to  $25  or  such  other 
maximum  level  of  reimbursements 
which  is  established  by  the  State 
agency. 

(C)  No  participant  cost  which  has 
been  reimbursed  under  a  workfare 
program  under  i  273.22.  title  IV  of  the 
Social  Security  Act  or  other  work 
program  shall  be  reimbursed  under  this 
section. 

(D)  Any  portion  of  child  care  costs 
which  are  reimbursed  under  this  section 
may  not  be  claimed  as  an  expense  and 


used  in  calculating  the  child  care 
deduction  under  S  273.9(d)(4)  for 
determining  benefits. 

(iii)  Fifty  percent  of  all  other 
administrative  costs  incurred  by  State 
agencies  in  operating  employment  and 
training  programs,  above  the  costs 
referenced  in  paragraphs  (l)(i)  of  this 
section,  shall  be  funded  by  the  Federal 
govemmenL 

(iv)  Enhanced  cost-sharing  due  to 
placement  of  workfare  participants  in 
paid  employment  is  available  only  for 
workfare  programs  funded  under 
§  273.22(g)  at  the  50  percent 
reimbursement  level  and  reported  as 
such. 

(2)  Funding  mechanism.  Employment 
and  training  program  funding  will  be 
disbursed  through  States'  Letters  of 
Credit  in  accordance  with  §  277.5  of  the 
regulations.  The  State  agency  shall 
ensure  that  records  are  maintained 
which  support  the  financial  claims  being 
made  to  FNS. 

(3)  Fiscal  recordkeeping  and  reporting 
requirements.  Total  employment  and 
training  expenditures  shall  be  reported 
on  the  Financial  Status  Report  (SF-269) 
in  the  column  containing  "other" 
expenses.  Employment  and  training 
expenditures  shall  also  be  separately 
identified  in  an  attachment  to  the  SF- 
269  to  show,  as  provided  in  instructions, 
total  State  and  Federal  employment  and 
training  expenditures;  expenditures 
funded  %vith  the  unmatched  Federal 
grants;  State  and  Federal  expenditures 
for  participant  reimbursements;  State 
and  Federal  expenditures  for 
employment  and  training  costs  at  the  50 
percent  reimbursement  level;  and  State 
and  Federal  expenditures  for  optional 
workfare  program  costs,  operated  under 
section  20  of  the  Food  Stamp  Act  and 

S  273.22  of  the  regulations.  Claims  for 
enhanced  funding  for  placements  of 
participants  in  employment  after  their 
initial  participation  in  the  optional 
workfare  program  shall  be  submitted  in 
accordance  with  {  273.22. 

11.  In  S  273.7  paragraph  (e)  including 
its  title,  is  revised  in  its  entirety  to  read 
as  follows: 
***** 

(e)  Work  registrant  requirements. 
Work  registrants  shall: 

(1)  Participate  in  an  employment  and 
training  program  if  assigned  by  the  State 
agency; 

(2)  Respond  to  a  request  from  the 
State  agency  or  its  desi^ee  for 
supplemental  information  regarding 
employment  status  or  availability  for 
work: 

(3)  Report  to  an  employer  to  whom 
referred  by  the  State  agency  or  its 


designee  if  the  potential  employment 
meets  the  suitability  requirements 
described  in  paragraph  (i)  of  this 
section; 

(4)  Accept  a  bona  fide  offer  of  suitable 
employment  at  a  wage  not  less  than  the 
higher  of  either  the  applicable  State  or 
Federal  minimum  wage; 

12.  In  5  273.7  para^ph  (f)  including 
its  title,  is  revised  in  its  entirety  to  read 
as  follows: 


(f)  Employment  and  training 
programs.  Persons  required  to  register 
for  work  and  not  exempted  by  the  State 
agency  from  placement  in  an 
employment  and  training  program  shall 
be  subject  to  the  requirements  imposed 
by  the  State  agency  for  that  individual. 
Such  individuals  are  referred  to  in  this 
section  as  E&T  mandatory  participants. 
Requirements  may  vary  among 
participants.  Failure  to  comply  without 
good  cause  with  the  requirements 
imposed  by  the  State  agency  shall  result 
in  disqualification  as  specified  in 
§  273.7(g). 

(1)  Components.  To  be  considered 
acceptable  by  FNS,  any  component 
offered  by  a  State  agency  shall  entail 
certain  levels  of  effort  by  the 
participants.  The  level  of  effort  should 
be  comparable  to  spending 
approximately  12  hours  a  month  for  two 
months  (or  less  in  workfare  or  work 
experience  components  if  the 
household's  benefit  divided  by  the 
minimum  wage  is  less  than  this  amount) 
making  job  contracts;  however,  FNS 
may  approve  components  which  do  not 
meet  this  guideline  which  it  determines 
will  advance  program  goals.  An  initial 
screening  by  an  eligibility  worker  to 
determine  whom  to  place  in  an 
employment  and  training  program  does 
not  constitute  a  component.  An 
employment  and  training  program 
offered  by  a  State  agency  must  offer  one 
or  more  of  the  following  components: 

(i)  A  job  search  program  comparable 
to  that  required  for  the  AFDC  program 
under  Part  A  of  title  IV  of  the  Social 
Security  Act.  The  State  may  require  that 
an  individual  participate  in  a  job  search 
program  from  the  time  an  application  is 
filed  for  an  initial  period  of  up  to  eight 
consecutive  weeks.  Following  this  initial 
period  (which  may  extend  beyond  the 
date  when  eligibility  is  determined)  the 
State  may  require  an  additional  job 
search  period,  not  to  exceed  eight  weeks 
(or  its  equivalent)  in  any  period  of  12 
consecutive  months.  Thie  first  such 
period  of  12  consecutive  months  shall 
begin  at  any  time  following  the  close  of 
the  initial  period.  States  must  not 
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impose  requirements  which  would  delay 
the  determination  of  an  individual's 
eligibility  for  aid  or  in  issuing  benefits  to 
any  household  which  is  otherwise 
ehgible. 

(ii)  A  job  search  training  program  that 
includes  reasonable  job  search  training 
and  support  activities.  Such  a  program 
may  consist  of  job  skills  assessments, 
job  fmding  clubs,  training  in  techniques 
for  employability,  job  placement 
services,  or  other  direct  training  or 
support  activities,  including  educational 
programs  determined  by  the  State 
agency  to  expand  the  job  search 
abilities  or  employability  of  those 
subject  to  the  program.  Education 
components  are  approvable  if  they 
directly  enhance  the  employability  of 
the  participants.  A  direct  link  between 
the  education  and  job-readiness  must  be 
established  for  a  component  to  be 
approved. 

(iii)  A  workfare  program  as  described 
in  S  273.22; 

(iv)  A  program  designed  to  improve 
the  employability  of  household  members 
through  actual  work  experience  or 
training,  or  both,  and  to  enable 
individuals  employed  or  trained  under 
such  programs  to  move  promptly  into 
regular  public  or  private  employment. 
Such  an  employment  or  training 
experience  shall: 

(A)  Limit  employment  experience 
assignments  to  projects  that  serve  a 
useful  public  purpose  in  Tields  such  as 
health,  social  services,  environmental 
protection,  urban  and  rural 
development,  welfare,  recreation,  public 
facilities,  public  safety,  and  day  care: 

(B)  To  the  extent  possible,  use  the 
prior  training,  experience,  and  skills  of 
the  participating  member  in  making 
appropriate  employment  or  training 
experience  assignments; 

(C)  Not  provide  any  work  that  has  the 
effect  of  replacing  the  employment  of  an 
individual  not  participating  in  the 
employment  or  training  experience 
program:  and 

(D)  Provide  the  same  benefits  and 
working  conditions  that  are  provided  at 
the  job  site  to  employees  performing 
comparable  work  for  comparable  hours. 

(v)  A  project,  program  or  experiment 
such  as  a  supported  work  program,  or  a 
ITPA  or  State  or  local  program  aimed  at 
accomplishing  the  purpose  of  the 
employment  and  training  program. 

(2)  Exemptions.  Subject  to  the 
requirements  for  overall  plan  approval 
by  the  Secretary  State  agencies  may 
exempt  certain  work  registered 
individuals  and  categories  of  individuals 
from  employment  and  training 
participation.  Individual  exemptions 
shall  be  evaluated  at  each 
recertiflcation  and  exemptions  granted 


to  categories  of  persons  should  be 
reviewed  no  less  frequently  than 
annually  to  determine  whether  they 
remain  valid.  If  a  State  recognizes  that 
because  of  changes  in  its  caseload  the 
exemption  limit  set  forth  in  its  approved 
plan  is  insufficient,  the  State  may  seek 
to  amend  its  State  plan  during  the  year. 
FNS  will  consider  changes  in  a  State's 
caseload  in  determining  whether  a  State 
has  complied  with  its  exemption  limit, 
(i)  Persons  who  have  participated  in 
the  Food  Stamp  Program  for  30  days  or 
less  may  be  exempted  from 
participation. 

(ii)  Categories  of  persons  for  whom  an 
employment  and  training  requirement 
would  be  impracticable  may  be 
exempted.  Factors  such  as  the 
availability  of  work  opportunities  and 
the  cost-effectiveness  of  the 
requirements  may  be  considered.  In 
making  the  determination  of  exemption, 
the  State  agency  may  designate  a 
category  of  all  households  residing  in  a 
specific  area  of  the  State. 

(iii)  State  agencies  may  exempt  from 
participation  individual  household 
members  for  whom  participation  is 
impracticable  because  of  personal 
circumstances  such  as  lack  of  job 
readiness,  the  remote  location  of  work 
opportunities,  physical  condition,  and 
the  unavailability  of  child  care. 

(iv)  Persons  who  are  assigned  to  a  job 
or  training  component,  do  not  commence 
the  component  and  are  determined  to 
have  good  cause  shall  be  considered 
exempted  if  the  reason  for  good  cause 
will  last  for  60  days  or  longer.  When  the 
reason  for  the  exemption  is  no  longer 
applicable,  the  person  may  be  placed  in 
a  component. 

(3)  Time  spent  in  an  employment  and 
training  program,  (i)  The  number  of 
months  a  participant  spends  in  an 
employment  and  training  component 
shall  be  determined  by  the  State  agency 
with  the  exception  of  the  limitations 
placed  on  job  search  in  section  (f)(l)(i)- 
The  State  agency  may  also  determine 
the  number  of  successive  components  in 
which  a  participant  may  be  placed. 

(ii)  The  time  spent  by  the  members  of 
a  household  collectively  each  month  in 
an  employment  and  training  work 
program  including,  but  not  limited  to 
those  carried  out  under  S  273.7(f)(1)  (iii) 
and  (iv).  combined  with  any  hours 
worked  that  month  in  a  workfare 
program  under  $  273.22  shall  not  exceed 
the  number  of  hours  equal  to  the 
household's  allotment  for  that  month 
divided  by  the  higher  of  the  applicable 
State  or  Federal  minimum  wage.  The 
total  hours  of  participation  in  an  E&T 
non-work  component  for  any  household 
member  individually  in  any  month, 
together  with  any  hours  worked  in  a 


workfare  program  under  $  273.22  and 
any  hours  worked  for  compensation  (in 
cash  or  in  kind),  shall  not  exceed  120. 

(4)  Voluntary  participation,  (i)  A  State 
agency  may  operate  program 
components  in  which  individuals  elect 
to  participate. 

(ii)  A  State  agency  shall  permit,  to  the 
extent  it  deems  practicable,  persons 
exempt  from  the  work  registration  or 
employment  and  training  requirements. 
or  those  not  exempt  who  have  complied 
or  are  complying  with  the  requirements, 
to  participate  in  any  employment  and 
training  program  it  offers. 

(iii)  Voluntary  participants  in  an 
employment  and  training  component 
shall  not  be  disqualified  for  failure  to 
comply  with  employment  and  training 
requirements. 

(iv)  The  hours  of  participation  or  work 
of  a  volunteer  may  not  exceed  the  hours 
required  of  E&T  mandatory  participants, 
as  specified  in  paragraph  (3)  of  this 
section. 


13.  In  S  273.7  paragraph  (g)(1). 
including  the  title,  is  revised  to  read  as 
follows: 


(g)  Failure  to  comply — (1) 
Noncompliance  with  Food  Stamp 
Program  work  regulations.  If  the  State 
agency  determines  that  an  individual 
other  than  the  head  of  household  as 
defmed  in  §  273.1(d)  has  refused  or 
failed  without  good  cause  to  comply 
with  the  requirements  imposed  by  this 
section  and  by  the  State  agency,  that 
individuals  shall  be  ineligible  to 
participate  in  the  Food  Stamp  Program 
for  two  months,  as  provided  in  this 
paragraph  and  is  treated  as  an  ineligible 
household  member,  per  S  273.1(b)(2).  If 
the  head  of  household  fails  to  comply, 
the  entire  household  is  ineligible  to 
participate  as  provided  in  this 
paragraph.  Ineligibility  in  both  cases 
shall  continue  either  until  the  member 
who  caused  the  violation  complies  with 
the  requirement  as  specified  in 
paragraph  (h)  of  this  section,  leaves  the 
household,  becomes  exempt  from  work 
registration  through  S  273.7(b)  other  than 
through  the  exemptions  of  sections 
(b)(l)(iii)  or  (b)(l)(v).  or  for  two  months, 
whichever  occurs  earlier.  If  any 
household  member  who  failed  to  comply 
joins  another  household  as  head  of  the 
household,  that  entire  new  household  is 
ineligible  for  the  remainder  of  the 
disqualification  period.  If  the  member 
who  failed  to  comply  joins  another 
household  where  he/she  is  not  head  of 
household,  the  individual  shall  be 
considered  an  ineligible  household 
member  per  fi  273.1(b)(2).  The  State 
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agency  should  determine  whether  good 
cause  for  the  non.<x>mpIiance  exists,  as 
discussed  in  paragraph  (m)  of  this 
section.  Within  10  days  of  the  State 
determining  the  noncompliance  was 
without  good  cause,  the  State  agency 
shall  provide  the  individual  or 
household  with  a  notice  of  adverse 
action,  as  specified  in  i  273.13.  Such 
notification  shall  contain  the  particular 
act  of  noncompliance  committed,  the 
proposed  period  of  disqualification  and 
shall  specify  that  the  individual  or 
household  may  reapply  at  the  end  of  the 
disqualification  period.  Information 
shall  also  be  included  on  or  with  the 
notice  describing  the  action  which  can 
be  taken  to  end  or  avoid  the  sanction, 
and  procedures  contained  in  paragraph 
(h)  of  this  section.  The  disqualification 
period  shall  begin  with  the  first  month 
following  the  expiration  of  the  adverse 
notice  period,  unless  a  fair  hearing  is 
requested.  Each  individual  or  household 
has  a  right  to  a  fair  hearing  to  appeal  a 
denial,  reduction,  or  termination  of 
benefits  due  to  a  determination  of 
nonexempt  status,  or  a  State  agency 
determination  of  failure  to  comply  with 
the  work  registration  or  employment 
and  training  requirements  of  this 
section.  Individuals  or  households  may 
appeal  State  agency  actions  such  as 
exemption  status,  the  type  of 
requirement  imposed,  or  State  agency 
refusal  to  make  a  finding  of  good  cause, 
if  the  individual  or  household  believes 
that  a  finding  of  failure  to  comply  has 
resulted  from  improper  decisions  on 
these  matters.  The  State  agency  or  its 
designee  operating  the  relevant 
component  shall  receive  sufficient 
advance  notice  to  either  permit  the 
attendance  of  a  representative  or  ensure 
that  a  representative  will  be  available 
for  questioning  over  the  phone  during 
the  hearing.  A  representative  of  the 
appropriate  agency  shall  be  available 
through  one  of  these  means.  A 
household  shall  be  allowed  to  examine 
its  employment  component  casefile  at  a 
reasonable  time  before  the  date  of  the 
fair  hearing,  except  for  confidential 
information  (which  may  include  test 
results)  that  the  agency  determines 
should  be  protected  from  release. 
Information  not  released  to  a  household 
may  not  be  used  by  either  party  at  the 
hearing.  The  results  of  the  fair  hearing 
shall  be  binding  on  the  State  agency. 

14.  In  S  273.7.  introductory  paragraph 
(h)(1)  is  redesignated  as  introductory 
paragraph  (h)  and  the  first  sentence  is 
revised;  paragraphs  (h)(l)(v)  and  (h)(2) 
are  removed;  paragraphs  (h)(l)(i) 
through  (h)(l)(iv)  are  redesignated  as 
paragraphs  fh)(l)  through  (h)(4);  newly 


redesignated  paragraph  (h)(2)  is  revised; 
(h)(3)  is  amended  by  removing  the 
words  "by  the  State  employment 
security  office  "  and  paragraph  (h)(4)  is 
amended  by  removing  the  words  "by  the 
SESA",  The  revisions  read  as  follows: 
•        *        •        •        * 

(h)  Ending  disqualification.  Following 
the  end  of  the  2  month  disqualification 
period  for  noncompliance  with  the  work 
registration  or  employment  and  training 
requirements,  participation  may  resume 
if  a  disqualified  individual  or  household 
applies  again  and  is  determined  eligible. 


(2)  Refusal  to  respond  to  a  request 
from  the  State  agency  or  its  designee 
requiring  supplemental  information 
regarding  employment  status  or 
availability  for  work— compliance  with 
the  request. 

*  •        •        *        * 

15.  In  S  273.7  introductory  paragraph 
{i)(l)  is  revised  to  read  as  follows: 

(i)  Suitable  employment.  (1)  In 
addition  to  any  criteria  established  by 
Stale  agencies,  employment  shall  be 
considered  unsuitable  if: 

♦  •        •        •        • 

16.  In  \  273.7  the  first  sentence  of 
paragraph  (m)  is  amended  by  removing 
the  words  "job  search"  and  by  adding 
the  words  "employment  and  training"  in 
their  place, 

17.  In  S  273.7  paragraph  (n)  is 
amended  by  removing  the  words 
"primary  wage  earner"  and  adding,  in 
their  place,  the  words  "head  of 
household";  paragraph  (n)(l)(iv)  is 
revised;  a  new  sentence  is  added  to  the 
end  of  paragraph  (n)(l)(vi);  and  a  new 
paragraph  (nK5)  is  added.  The  additions 
and  revision  read  as  follows: 

•  *        •        •        • 

(n)  Voluntary  quit.  *  '  * 

(1)  Determining  whether  a  voluntary 
quit  occurred  and  application 
processing.  '  '  ' 

(iv)  If  a  determination  of  voluntary 
quit  is  established,  the  State  agency 
shall  then  determine  if  the  member  who 
quit  is  the  head  of  household  as  defined 
in  S  273.1(d)(2). 

*  •        •        •        • 

(vi)  *  *  •  Persons  who  have  been 
disqualified  for  quitting  a  job  as  head  of 
household  of  one  household  will  carry 
their  sanction  with  them  if  they  join  a 
new  household  as  its  head.  The  new 
household  will  be  ineligible  for  the 
remainder  of  the  sanction  period  unless 
the  person  who  caused  the 
disqualification  ends  it  per  S  273.7{n)(5). 


(5)  Ending  a  voluntary  quit 
disqualification,  (i)  Following  the  end  of 
the  disqualification  period  a  household 
may  begin  participation  in  the  program 
if  it  applies  again  and  is  determined 
eligible, 

(ii)  Eligibility  may  be  reestablished 
during  a  disqualification  period  and  the 
household  shall,  if  otherwise  eligible,  be 
permitted  to  resume  participation  if  the 
member  who  caused  the  disqualification 
secures  new  employment  which  is 
comparable  in  salary  or  hours  to  the  job 
which  was  quit  or  leaves  the  household. 
Eligibility  may  also  be  reestablished  if 
the  violator  becomes  exempt  from  the 
work  registration  requirements  through 
5  273.7(b)  other  than  paragraphs 
(b)(l)(iii)  or  {b)(l)(v)  of  that  section. 
Should  a  household  which  has  been 
determined  to  be  noncompliant  without 
good  cause  split  into  more  than  one 
household,  the  sanction  shall  follow  the 
member  who  caused  the 
disqualification.  If  a  head  of  household 
who  committed  the  violation  joins 
another  food  stamp  household  as  head 
of  the  household,  that  household  shall 
be  ineligible  for  the  balance  of  the 
period  of  ineligibility. 

18.  In  §  273.7  a  new  paragraph  (o)  is 
added  to  read  as  follows. 
•        •        «        •        • 

(0)  Performance  standards.  The 
Secretary  shall  establish  an  annual 
performance  standard  for  the  minimum 
number  of  eligible  persons  that  States 
must  place  in  employment  and  training 
programs. 

(1)  Performance  Formula.  To  ascertain 
a  State's  level  of  performance  at  the  end 
of  each  fiscal  year.  FNS  will  divide  the 
number  of  E&T  mandatory  participants 
plus  volunteers  the  State  has  "placed"  in 
its  E&T  program  over  the  course  of  the 
year  (the  numerator)  by  the  number  of 
E&T  mandatory  participants  who  were 
eligible  to  have  been  placed  in  the 
program  over  the  course  of  the  year  plus 
volunteers  (the  denominator).  The 
denominator  is  herein  referred  to  as  the 
"base  of  eligibles." 

(2)  Counting  placements  in  an 
employment  and  training  program.  State 
agencies  may  consider  a  person  placed 
in  an  E&T  program,  for  purposes  of 
performance  standards,  if  the  person 
commences  an  employment  and  training 
component,  or  fails  to  comply  with  E&T 
requirements  and  is  denied  certification 
or  is  sent  a  Notice  of  Adverse  Action  for 
the  noncompliance.  NOAAs  sent  for 
noncompliance  with  work  registration  or 
voluntary  quit  shall  not  count  as 
placements.  Assigned  persons  who  have 
good  cause  for  noncompliance  shall  not 
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be  counted  as  placed.  If  the  good  cause 
for  the  noncompliance  is  temporary  (less 
than  60  days),  the  person  shall  be 
referred  again  to  a  component  as  soon 
as  practicable.  If  the  good  cause 
represents  a  situation  or  condition 
which  will  continue  for  60  days  or  more, 
the  person  shall  be  considered  exempt 
by  the  State  agency.  If  a  participant 
reports  to  a  component  which  involves 
several  months,  that  individual  would 
be  counted  as  placed  in  the  initial  month 
only.  Each  time  a  participant  is  placed 
in  a  different  component  after  having 
completed  a  prior  component,  he/she 
may  be  counted  as  placed.  If 
participation  in  one  type  of  E&T 
component  is  not  continuous,  the 
participant  may  be  counted  as  having 
been  placed  more  than  once  in  the  same 
component.  If  an  EAT  mandatory 
participant  does  not  comply  with  EAT 
requirements,  and  a  Notice  of  Adverse 
Action  is  sent,  the  person  is  counted  as 
placed  in  the  month  the  NOAA  is 
mailed. 

(3)  Counting  the  "base  of  eligibles". 
The  base  of  persons  eligible  to 
participate  in  an  E&T  program  (the 
denominator)  consists  of  all  work 
registrants  in  the  month  of  October  plus 
newly  work  registered  food  stamp 
recipients  who  have  not  been  exempted 
by  the  State  under  \  273.7(f)(2)  of  these 
regulations  from  participation  in  an  E&T 
program,  and  food  stamp  program 
applicants  who  are  assigned  by  the 
State  to  enter  an  E&T  component  at  the 
time  of  application  and  are  subsequently 
certified  for  food  stamp  participation. 
These  groups  are  considered  E&T 
mandatory  participants.  In  addition, 
volunteers  who  are  placed  in  an  E&T 
component  shall  be  counted  in  the  base 
of  eligibles.  State  agencies  need  not 
count  any  individual  in  the  base  of 
eligibles  more  than  once  in  a  fiscal  year. 

(4)  Applicant  participation.  Some 
States  may  wish  to  operate  a  job  search 
or  other  component  which  begins  at  the 
time  of  Food  Stamp  Program 
application.  The  applicants  who  are 
placed  in  this  component  (who  either 
perform  the  job  search  or  who  do  not 
and  are  denied  eligibility  for  failure  to 
comply  with  the  E&T  requirement) 
should  be  counted  as  "placed".  These 
persons  need  be  counted  in  the  base  of 
eligibles,  or  the  denominator,  only  if 
their  application  is  approved,  they  are 
certified  for  food  stamp  benefits  and 
they  are  work  registered.  At  that  time, 
they  should  be  counted  as  "newly  work 
registered"  if  they  have  not  been 
counted  in  this  category  in  the  previous 
12  months.  If  an  applicant  performs  a 
job  search  and  is  either  denied 
eligibility,  for  causes  other  than  non- 


compliance with  the  E&T  requirements, 
or  certified  but  exempted  from  work 
registration,  the  individual  need  not  be 
counted  in  the  base  of  eligibles. 

(5)  Accounting  for  short-term 
participants.  There  are  a  number  of 
work  registrants  considered  E&T 
mandatory  who  are  counted  in  the  base 
of  eligibles  but  who  remain  on  the  Food 
Stamp  Program  for  such  a  short  period 
of  time  States  are  unable  to  place  them 
in  an  E&T  component.  These  short  term 
recipients  inflate  the  State's  base  of 
eligibles  and  make  it  more  difficult  for 
States  to  meet  their  performance 
standard.  States  may  choose  one  or  two 
methods  to  counteract  the  effects  of 
short  term  participants. 

(i)  States  may  exempt  from  E&T 
participation  persons  who  will  leave  the 
Food  Stamp  Program  within  30  days  of 
apphcation.  This  may  mean  that  States 
will  not  attempt  to  serve  such  persons 
unless  they  volunteer  for  E&T 
participation.  States  must  count  each 
individual  as  having  been  exempted 
under  the  reporting  requirements  of 
S  273.7(cK6)(ii). 

(ii)  States  may,  at  the  close  of  the 
fiscal  year,  subtract  10  percent  from 
their  base  of  eligibles  (denominator)  to 
account  for  E&T  mandatory  participants 
who  have  left  the  program  within  30 
days  of  application.  This  10  percent 
adjustment  may  be  made  without 
supporting  documentation.  Since  the 
short  term  mandatory  participants  are 
not  exempted  from  participation.  States 
may  attempt  to  place  them  in  a 
component  and  may  count  them  as 
placed  (in  their  numerator)  if  they  meet 
the  placement  criteria  of  paragraph  (2) 
of  this  section. 

(6)  Performance  date  collection.  To 
determine  the  annual  total  in  the  base  of 
eligibles  (denominator)  State  agencies 
shall  count  the  actual  number  of  work 
registered  individuals  in  the  first  month 
of  the  fiscal  year.  Each  subsequent 
month,  the  State  shall  add  to  that  figiire 
the  number  of  E&T  mandatory 
participants,  and  volunteers  who  were 
placed  in  an  E&T  component  that  month. 
Separate  counts  should  be  maintained 
for  mandatory  participants  and 
volimteers.  llie  method  of  measuring  the 
niunber  of  persons  "placed"  (the 
ntmierator)  shall  be  the  same.  A  count  of 
persons  placed  each  month  of  the  fiscal 
year  shall  be  added  cumulatively.  A 
cxunulative  total  shall  be  kept  monthly 
for  the  base  of  eligibles  and  the  number 
of  persons  placed,  and  the  monthly 
totals  shall  be  reported  to  FNS  no  later 
than  45  days  after  the  end  of  each 
quarter  per  section  (c)(6)  of  this 
paragraph. 


(7)  Percentage  of  persons  to  be  placed. 
In  the  first  quarter  of  Fiscal  Year  1989. 
35  percent  of  E&T  mandatory 
participants  shall  be  placed  in  an 
employment  and  training  program;  the 
percent  of  mandatory  participants 
placed  during  the  remainder  of  FY  1989 
shall  average  35;  and  in  Fiscal  Year 
1990,  50  percent  of  E&T  mandatory 
participants  shall  be  placed.  Beyond 
Fiscal  Year  1990,  State  agencies  will 
receive  instructions  and  standards  from 
FNS  annually. 

(8)  Variations  in  performance 
standards,  (i)  The  Department  will 
adjust  the  performance  standard  for  an 
individual  State  if  the  State  can  show, 
prospectively,  that  the  components  it 
plans  to  offer  or  the  type  of  participant  it 
plans  to  serve  will  require  a  significantly 
higher  level  of  effort  than  the  minimum 
level  of  effort  described  in  8  273.7(f).  If  a 
State  proposes  that  its  performance 
standard  be  adjusted,  it  should  propose 
the  amount  of  the  requested  adjustment 
and  provide  a  justiBcation.  The 
additional  documentation  called  for  in 

S  273.7(c)  must  be  submitted  to  FNS  in 
the  State's  employment  and  training 
plan.  In  determining  whether  an 
adjustment  of  the  performance  standard 
is  warranted  and  the  level  of  the 
adjustment.  FNS  will  consider  the 
number  of  persons  who  will  be  placed, 
the  percentage  of  planned  placements 
compared  to  the  State's  E&T  mandatory 
population,  the  intensity  and 
effectiveness  of  the  components,  and  the 
cost. 

(ii)  Only  in  exfraordinary 
cinnimstances  should  a  State  expect  to 
have  a  performance  standard  approved 
which  is  lower  than  40  percent  of  the 
nationwide  standard. 

19.  In  9  273.7  a  new  paragraph  (p)  is 
added  to  read  as  follows: 


(p)  State  noncompliance  with 
Employment  and  Training  requirements. 

(1)  If  a  State  agency  fails  to  efficiently 
and  effectively  administer  its 
employment  and  training  program,  the 
provisions  of  S  276.1(a)(3)  shall  apply. 

(2)  If  a  State  has  failed  to  meet  its 
established  performance  standard,  FNS 
shall  determine  whether  there  was  good 
cause  for  the  noncompliance.  Good 
cause  for  State  noncompliance  is 
specified  in  S  276.6.  In  determining 
whether  a  State  agency  has  met  a 
performance  standard,  the  Secretary 
will  also  consider  factors  such  as  the 
extent  to  which  volunteers  have 
participated  in  the  employment  and 
training  program,  placements  in 
unsubsidized  employment,  increases  in 
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earnings  and  the  reduction  in  the 
number  of  persons  participating  in  the 
Food  Stamp  Program,  and  changes  in  the 
States  caseload,  if  the  State  supplies  the 
Agency  with  appropriate 
documentation.  Lack  of  E  &  T  funding  at 
the  100  percent  Federal  level  shaH  not 
constitute  good  cause. 

(3)  If  the  Agency  finds  that  there  was 
not  sufficient  good  cause  for  the  State's 
failure  to  meet  its  performance 
standards  the  Agency  may  disallow 
administrative  funds.  The  dollar  amount 
of  the  funds  disallowed  shall  be 
calculated  by  reducing  the  amount  of  the 
State's  100  percent  Federal  employment 
and  training  allocation  for  the  pertinent 
year  proportionately  to  the  percentage 
below  its  standard  the  State's 
performance  fell.  This  amount  shall  then 


be  disallowed  from^e  State's 
administrative  funds  as  specified  in 
S  276.4(c)  except  that  no  formal  warning 
is  required.  The  Secretary  may  withhold 
a  larger  percentage  of  the  allocation 
depending  on  the  severity  of  the 
noncompliance.  Appeal  and 
administrative  review  provisions  of 
§276.1(b),  shall  apply. 

S273^   [AoMfKled] 

19.  In  §  273.8  paragraph  (h)(4){iii)  is 
amended  by  removing  the  words  "job 
search  criteria"  and  by  adding  the 
words  "employment  and  training 
criteria"  in  their  place. 
PART  277— PAYMENT  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 


20.  Section  277.4  is  amended  by 
adding  a  new  paragraph  (b)(9)  to  read  as 
follows: 

S  277.4    Funding. 


(b)  •  *  * 

(9j  Employment  and  training  program 
grants,  as  outlined  in  $  273.7(f)  shall  be 
100  percent  Federally-funded. 


Dated:  December  24, 1986. 

Robert  E.Uaid, 

Administrator. 
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DEPARTMENT  O^  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  344 

Regulations  Governing  United  States 
Treasury  Certificates  of 
Indebtedness— State  and  Local 
Government  Series,  United  States 
Treasury  Notes— State  and  Local 
Government  Series,  and  United  States 
Treasury  Bonds— State  and  Local        ^ 
Government  Series 

AOENCY:  Fiscal  Service,  Bureau  of  the 
Public  Debt,  Department  of  the 
Treasury. 

action:  Interim  rule  with  request  for 
comments. 

SMIMARV:  The  Department  of  the 
Treasury  is  issuing  revised  regulations 
governing  all  United  States  Treasury 
Certificates  of  Indebtedness,  Notes,  and 
Bonds  of  the  State  and  Local 
Government  Series.  These  securities  are 
available  for  purchase,  as  provided  in 
this  offering,  by  state  and  local 
governments  and  certain  other  entities 
with  proceeds  (or  amounts  treated  as 
proceeds)  which  are  subject  to  yield 
restrictions  or  arbitrage  rebate 
requirements  under  the  Internal 
Revenue  Code. 

The  regulations  are  divided  into 
Subparts  A,  B,  and  C.  Subpart  A  lists 
provisions  which  apply  generally  to 
United  States  Treasury  securities — State 
and  Local  Government  Series.  Subpart  B 
revises  existing  regulations  and 
characterizes  the  securities  offered 
thereunder  as  being  of  the  time  deposit 
State  and  Local  Government  Series. 
Subpart  C  sets  out  regulations  for  a  new 
demand  deposit  State  and  Local 
Government  Series  security. 

Subpart  B,  "Time  Deposit  Securities." 
reflects  changes  made  pursuant  to  the 
Tax  Reform  Act  of  1986  as  well  as 
changes  contained  in  a  proposed  rule 
published  in  the  Federal  Register  (45  FR 
57747)  on  August  29, 1980.  These 
changes  include  a  reduction  in  the 
minimum  maturity  period  for  securities, 
flexibility  in  the  advance  notice 
requirements,  and  a  waiving  of  the 
penalty  under  certain  circumstances  for 
failiu«  to  complete  a  subscription.  Other 
changes  include  a  further  definition  of 
the  type  of  funds  that  can  be  invested, 
and  an  elaboration  of  the  type  of  entity 
eligible  to  invest,  in  accordance  with  the 
purpose  for  which  these  securities  are 
offered  for  sale.  Notices  of  investment 
and  early  redemption  are  prescribed  to 
enable  the  Treasury  to  better  monitor  its 
cash  management,  as  well  as  to  handle 
transactions  more  efficiently.  It  is  also 
provided  that  all  payments  in 


connection  with  securities  for  which 
subscriptions  are  submitted  after 
February  1, 1987,  will  be  made  by  direct 
deposit  with  a  financial  institution. 
Updated  early  redemption  formulas  with 
examples  are  appended.  A  number  of 
minor  changes  have  also  been  made  to 
clarify  existing  provisions. 

Subpart  C,  "Demand  Deposit 
Securities,"  implements  statutory 
provisions  of  the  Tax  Reform  Act  of 
1986,  Pub.  L  99-514.  with  respect  to  the 
offering  of  a  one-day  certificate  of 
indebtedness.  This  security,  to  be 
offered  in  1987,  will  be  treated  as  a  tax- 
exempt  bond  for  purposes  of  sections 
148  and  143(g)(3)  of  the  Internal  Revenue 
Code  and,  therefore,  will  enable  entities 
to  invest  proceeds  of  tax-exempt  bonds 
in  an  obligation  which  avoids  the 
earning  of  rebatable  arbitrage.  The 
regulations  published  herein  apply  to  an 
interim  program  which  is  being  offered 
until  such  time  as  enhancements  to  the 
basic  program  can  be  made.  Under  this 
interim  program,  each  deposit  will  be 
treated  as  a  unique  account.  The 
enhanced  program  will  provide  for  a 
single  account  for  each  bond  issue  to 
which  additional  deposits  may  be  made. 

DATES:  Effective  Date:  The  regulations 
are  effective  January  1, 1987. 
Implementation  of  the  regulations  will 
occur  beginning  February  1, 1987. 
Comments  will  be  received  on  or  before 
March  2. 1987. 

AODRESS:  Send  comments  to  the  Office 

of  the  Chief  Counsel,  Bureau  of  the 
Pubhc  Debt,  Room  503,  E  Street  Building. 
Washington,  DC  20239-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Dyson,  Attorney-Adviser.  (202- 
376-4320). 
or 

Margaret  Marquette,  Attorney-Adviser, 

(202-447-9859). 
SUPPIEMENTARY  INFORMATION: 

Subpart  A — General  Information 

Provisions  included  in  the  general 
information  section  apply  to  both  time 
deposit  and  demand  deposit  State  and 
Local  Government  Series  securities. 
Changes  irom  existing  regxdaticms  are  as 
follows: 

(1)  Section  344.0(b}— The  definition  of 
the  term  "government  body"  is 
expanded  to  include  non-governmental 
bodies  which  hold  funds  subject  to  the 
arbitrage  provisions  of  the  Internal 
Revenue  Code. 

(2)  Section  344.1(g)— The  Department 
reserves  the  right  to  change  provisions 
relating  to  issuance  and  redemption  of 
securities  when  there  are  debt  limit 
constraints. 


Subpart  B — Time  Deposit  Securities 

Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  3-72  (31  CFR, 
Part  344),  pertains  to  an  offering  of  time 
deposit  Treasury  securities  issued  to 
state  and  local  government  investors  to 
enable  these  investors  to  satisfy  yield 
restrictions  in  the  Internal  Revenue 
Code. 

The  major  changes  to  this  circular  as 
contained  in  the  revised  regulations  are 
as  follows: 

(1)  Section  344.2(a)(1)— Certificates 
will  be  available  for  terms  of  30  days  to 
one  year.  This  reduces  the  45-day 
minimum  heretofore  provided. 

(2)  Section  344.2(a)(3)— The  maximum 
term  for  Treasury  bonds  will  be  reduced 
to  30  years  from  40  years. 

(3)  Section  344.2(c)(2)— All  payments 
in  connection  with  time  deposit 
securities  for  which  subscriptions  are 
submitted  after  February  1, 1987,  will  be 
made  by  direct  deposit  (electronic  funds 
transfer)  to  the  investor's  account  at  a 
financial  institution. 

(4)  Section  344.3(b)— The  20-day 
notice  of  the  intention  to  invest  will  be 
reduced  to  15  calendar  days.  In  addition, 
the  subscriber  may  defer  setUement  up 
to  seven  calendar  days  after  the  date 
specified  for  issuance. 

(5)  Section  344.3(b) — A  subscription 
may  be  amended  on  or  before  the 
proposed  issue  date  for  the  purpose  of 
changing  the  aggregate  principal  amount 
up  or  down  by  no  more  than  ten  percent, 
previously  five  percent,  and  changing 
the  interest  rate  to  any  other  rate,  which 
does  not  exceed  the  maximum 
allowable  rate,  on  the  applicable  table. 

(6)  Section  344.3(c) — Subscribers  must 
certify  that  none  of  the  proceeds 
submitted  in  payment  is  derived  from 
the  redemption  before  maturity  of  other 
securities  of  the  State  and  Local 
Government  Series. 

(7)  Section  344.4 — The  six-month 
penalty  for  failure  to  complete  a 
subscription  is  modified  to  provide  that 
the  penalty  applies  if  the  failure  to  settle 
is  due  to  a  desire  to  take  advantage  of 
changes  in  the  interest  rate,  but  not  if 
the  change  was  necessitated  by  an 
adversity  in  the  financing.  Certification 
to  this  effect  is  required. 

(8)  Section  344.5(b)(2) — A  minimum 
15-calendar  day  notice  will  be  required 
on  early  redemptions.  This  reduces  the 
20-day  requirement  ciurently  imposed 
fior  most  investments. 

{9)  Section  344.5(b)(3)(iii)— The 
calculation  of  penalties  for  early 
redemptions  is  clarified.  Formulas  for 
coa^Mting  the  penalties  are  provided  in 
the  Appendix. 
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Subpart  G— Demand  Deposit  Securities 

The  Tax  Reform  Act  of  1986  imposes 
arbitrage  rebate  requirements  on  issuers 
of  tax-exempt  bonds  and  directs  the 
Treasury  Department  to  modify  its  State 
and  Local  Government  Series  (SLGS) 
program  to  accommodate  the  new 
requirements  and  enable  entities  to 
invest  qualifying  funds  into  a  Treasury 
money-market  type  investment  vehicle. 
Accordingly,  Treasury  is  expanding  the 
program  to  include  a  new  "demand 
deposit"  security  offering. 

The  major  features  of  this  offering 
include: 

(1)  Section  344.6(a)— The  demand 
deposit  securities  will  be  issued  in  a 
minimum  amount  of  $1,000  and  any 
increment  above  that  amount.  The 
securities,  defined  as  one-day 
certificates  of  indebtedness,  will  roll 
over  each  day  until  the  day  prior  to 
redemption. 

(2)  Section  344.6(b}— Interest  will  be 
computed  daily.  The  rate  will  be  based 
on  the  weekly  Federal  Funds  rate  minus 
V*  percent  per  annum,  adjusted  to 
produce  a  tax  exempt  equivalent  rate, 
less  administrative  costs.  Interest  will 
be  accrued  and  added  to  the  principal 
daily. 

(3)  Section  344.7(a}— The  securities 
will  be  issued  upon  a  minimum  three- 
day  notice. 

(4)  Section  344.9(a)— The  securities 
may  be  redeemed  upon  a  minimum  one- 
day  notice. 

General 

This  interim  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Because  no  notice  of  proposed  rule 
making  is  required  for  interim  rules,  the 
Regulatory  Flexibility  Act,  Pub.  L  96- 
354,  94  StaL  1164, 1167,  does  not  apply. 
The  rule  reflects  changes  and  a  new 
offering  made  pursuant  to  the  Tax 
Reform  Act.  Because  the  Act  specifies 
that  the  changes  and  offering  be 
effective  January  1. 1987,  the  Agency  has 
determined,  pursuant  to  5  U.S.C.  553 
(b)(B)  and  (d)(3),  that  notice  and  public 
procedure  and  a  delayed  effective  date 
are  impracticable  and  contrary  to  the 
public  interest 

List  of  SubjecU  in  SI  CFR  Part  344 

Bonds,  Government  securities. 
Securities. 

Dated:  December  28. 1968. 
Gerald  Muipliy, 
Fiscal  Assistant  Secretary. 

Part  344  of  Tide  31.  Code  of  Federal 
Regulations,  is  revised  as  follows  and 
issued  as  Department  of  the  Treasury 
Circular.  Public  Debt  Series  No.  3-72, 
Third  Revision: 


PART  344— REGULATIONS 
GOVERNING  UNITED  STATES 
TREASURY  CERTIFICATES  OF 
INDEBTEDNESS— STATE  AND  LOCAL 
GOVERNMENT  SERIES,  UNITED 
STATES  TREASURY  NOTES-STATE 
AND  LOCAL  GOVERNMENT  SERIES. 
AND  UNITED  STATES  TREASURY 
BONDS-STATE  AND  LOCAL 
GOVERNMENT  SERIES 

Subpart  A— General  Information 

Sec». 

344.0  Offering  of  securities. 

344.1  General  provisions. 

Sul>part  B— Time  Deposit  Securities 

344.2  Description  of  securities. 

344.3  Subscription  for  purchase. 

344.4  Issue  date  and  payment 

344.5  Redemption. 

Subpart  C— Demand  DeposH  Securities 

344.6  Description  of  securities. 

344.7  Subscription  for  purchase. 

344.8  Issue  date  and  payment 

344.9  Redemption. 

Appendix— Formulas  for  Determining  the 
Amount  of  Penalty  for  Early  Redemption 
of  Securities  Under  {  344.5(b)(3){iii) 
AutlHMity:  31  U.S.C  3101,  et  seq.:  sec.  1301, 

Pub.  L  99-514, 100  Stat.  2857. 

Subpart  A— General  Information 

5344.0    Offering  of  securities. 

(a)  In  order  to  provide  issuers  of  state 
and  local  bonds  described  in  section 
103(a)  of  the  Internal  Revenue  Code 
with  invesbnents  tailored  to  their  needs 
under  Sections  141-150,  the  Secretary  of 
the  Treasury  offers  for  sale  the  following 
State  and  Local  Government  Series 
secmities: 

(1)  Time  deposit  securities 

(i)  United  States  Treasury  Certificates 
of  Indebtedness, 
(ii  United  States  Treasury  Notes,  and 
(iii)  United  States  Treasury  Bonds. 

(2)  Demand  deposit  securities — United 
States  Treasury  Certificates  of 
Indebtedness. 

(b)  The  term  "government  body."  as 
used  in  these  regulations,  refers  to 
issuers  of  state  or  local  bonds  described 
in  section  103(a),  as  well  as  to  any  other 
entity  holding  funds  to  which  the  yield 
restrictions  in  sections  141-150  or  the 
arbitrage  rebate  requirements  in  section 
148  or  143(g)(3)  apply.  This  offering  will 
continue  imtil  terminated  by  the 
Secretary  of  the  Treasury. 

S  344.1    Genwvl  provisions. 

(a)  Regulations.  United  States 
Treasury  State  and  Local  Government 
Series  securities  shall  be  subject  to  the 
general  regulations  with  respect  to 
United  States  securities,  which  are  set 
forth  in  the  Department  of  the  Treasury 
Circular  No.  300.  current  revision  (31 


CFR  Part  306).  to  the  extent  applicable. 
Copies  of  the  circular  may  be  obtained 
from  the  Bureau  of  the  Public  Debt 
Department  F.  Washington.  DC  20239- 
1200  or  a  Federal  Reserve  Bank  or 
Branch. 

(b)  Issuance.  The  securities  will  be 
issued  in  book-entry  form  on  the  books 
of  the  Department  of  the  Treasury, 
Bureau  of  die  Public  Debt,  Washington, 
DC  20239-0001.  Transfer  of  securities  by 
sale,  exchange,  assignment  or  pledge,  or 
otherwise  will  not  be  permitted. 

(c)  Time/Demand  Deposit  Transfers. 
Securities  held  under  the  time  deposit 
system  may  not  be  transferred  to  the 
demand  deposit  system,  and  vice  versa. 

(d)  Fiscal  agents.  Federal  Reserve 
Banks  and  Branches,  as  fiscal  agents  of 
the  United  States,  are  authorized  to 
perform  such  services  as  may  be 
requested  of  them  by  the  Secretary  of 
the  Treasury  in  connection  with  the 
purchase  of,  transactions  involving,  and 
redemption  of  the  securities. 

(e)  Authority  of  subscriber.  Where  a 
commercial  bank  submits  an  initial  or 
fina'  subscription  on  behalf  of  a 
government  body,  it  must  certify  that  it 
is  acting  under  the  latter's  specific 
authorization;  ordinarily,  evidence  of 
such  authority  will  not  be  required. 
Subscriptions  submitted  by  an  agent 
other  than  a  commercial  bank  must  be 
accompanied  by  evidence  of  the  agent's 
authority  to  act.  Such  evidence  must 
describe  the  nature  and  scope  of  the 
agent's  authorization,  the  legal  authority 
under  which  the  agent  was  designated, 
and  must  relate  by  its  terms  to  the 
investment  action  being  undertaken. 
Subscriptions  unsupported  by  such 
evidence  will  not  be  accepted. 

(f)  Reservations.  Transaction 
requests,  including  requests  for 
subscription  and  redemption,  will  not  be 
accepted  if  unsigned,  inappropriately 
completed,  or  not  timely  submitted.  The 
Secretary  of  die  Treasury  reserves  die 
right  (1)  to  reject  any  application  for  the 
purchase  of  securities  under  this 
offering;  (2)  to  refuse  to  issue  any  such 
securities  in  any  case  or  tmy  cla8s(es)  of 
cases;  and  (3)  to  revoke  the  issuance  of 
any  security,  and  to  declare  the 
subscriber  ineligible  thereafter  to 
subscribe  for  securities  under  this 
offering,  if  any  security  is  issued  on  the 
basis  of  an  improper  certification  or 
other  misrepresentation  by  the 
subscriber,  if  the  Secretary  deems  such 
action  to  be  in  the  public  interest.  Any 
of  these  actions  shall  be  final.  The 
authority  of  the  Secretary  to  waive 
regulations  under  31  CFR  306.128  applies 
to  there  regulations. 

(g)  Debt  limit  contingency.  The  terms 
and  conditions  of  this  offering,  including 
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provisions  relating  to  the  acceptance  of 
subscriptions  and  issuance  of  securities, 
the  provisions  relating  to  interest 
payments,  redemptions,  and  rollovers, 
as  well  as  notices  relating  thereto,  are 
subject  to  change  at  any  time  that  the 
Department  of  the  Treasury  Hnds  that 
legislation  affecting  the  public  debt  limit 
and  the  financing  thereof  may  not  be 
timely  enacted.  Announcement  of  such 
changes  shall  be  provided  by  such 
means  as  the  Treasury  deems 
appropriate. 

Subpart  B— Time  Deposit  Securities 

§344^    Description  of  ••cufttl**. 

(a)  Terms — (1)  Certificates  of 
Indebtedness.  The  certificates  will  be 
issued  in  a  minimum  of  $1,000,  or  in  any 
larger  amount  in  multiples  of  $100,  with 
maturity  periods  fixed,  at  the  option  of 
the  government  body,  from  30  days  up  to 
one  ye^r,  or  for  any  intervening  period. 

(2)  Notes.  The  notes  will  be  issued  in 
the  minimum  amount  of  $1,000,  or  in  any 
larger  amount  in  multiples  of  $100,  with 
maturity  periods  fixed,  at  the  option  of 
the  government  body,  from  one  year  and 
one  day  up  to  and  including  10  years,  or 
for  any  intervening  period. 

(3)  Bonds.  The  bonds  will  be  issued  in 
the  minimum  amount  of  $1,000,  or  in  any 
larger  amount  in  multiples  of  $100,  with 
maturity  periods  fixed,  at  the  option  of 
the  government  body,  from  10  years  and 
one  day  up  to  and  including  30  years,  or 
for  any  intervening  period. 

(b)  Interest  rate.  Each  security  shall 
bear  such  rate  of  interest  as  the 
government  body  shall  designate,  but 
the  rate  shall  not  exceed  the  maximum 
rate.  The  applicable  maximum  interest 
rates  for  each  week  are  shown  in  tables 
which  are  available  at  Federal  Reserve 
Banks  and  Branches  on  the  first 
business  day  of  that  week.  The 
applicable  rate  table  for  any 
subscription  is  the  one  in  effect  on  the 
date  the  initial  subscription  is  actually 
received  during  customary  business 
hours  by  a  Federal  Reserve  Bank  or 
Branch,  or  if  the  initial  subscription  was 
mailed,  the  postmark  date.  The  rates 
specified  in  the  tables  are  one-eighth  of 
one  percent  below  the  then  current 
estimated  Treasury  borrowing  rate  for  a 
security  of  comparable  maturity. 

(c)  Payment— \\]  Interest  computation 
and  payment  dates.  Interest  on  a 
certificate  will  be  computed  on  an 
annual  basis  and  will  be  paid  at 
maturity  with  the  principal.  Interest  on  a 
note  or  bond  will  be  paid  semiannually 
on  a  schedule  in  which  the  first  payment 
occurs  within  the  first  year  and  the  final 
payment  date  coincides  with  its 
maturity  date.  (In  the  case  of  securities 


with  an  interest  payment  date  of  March 
31,  May  31.  August  29.  30,  and  31. 
October  31  or  December  31,  the 
alternate  semiannual  interest  will  be 
paid  on  September  30,  November  30, 
February  28  or  29  (in  a  leap  year],  April 
30,  or  June  30,  respectively).  If  the  first 
interest  payment  is  less  than  six  months 
from  the  date  of  issue,  the  government 
body  may  elect  to  receive  the  payment 
with  the  first  full  semiannual  payment. 
Interest  for  other  than  a  full  period  is 
computed  on  the  basis  of  a  365-day  or 
366-day  year  (for  certificates)  or  on  the 
basis  of  the  exact  number  of  days  in  the 
half-year  (for  notes  and  bonds).  See 
Appendix  following  31  CFR  306.38  for 
rules  regarding  computation  of  interest. 
(2)  Method  of  payment.  For  securities 
for  which  subscriptions  are  submitted 
prior  to  February  1, 1987,  payment  will 
be  made  (i)  by  a  direct  credit  to  a 
Federal  Reserve  Bank  or  Branch  for  the 
account  of  the  financial  institution 
serving  the  investor  or  (ii)  by  direct 
deposit  for  the  owner's  account  at  a 
financial  institution;  or  (iii)  by  Treasury 
check;  or  (iv)  in  accordance  with  other 
prior  arrangements  made  by  the 
subscriber  with  the  Bureau  of  the  Public 
Debt.  For  securities  for  which 
subscriptions  are  submitted  on  or  after 
February  1, 1987,  payment  will  only  be 
made  by  direct  deposit  for  the  owner's 
account  at  a  financial  institution 
designated  by  the  owner.  Provisions  of 
§  357.26  on  "Payments,"  as  set  forth  in 
31  CFR  Part  357.  shall  apply  to  direct 
deposit  payments  made  under  this 
offering  to  the  extent  applicable. 

§  344.3    Subscription  for  purchas*. 

(a)  Subscription  requirements. 
Subscriptions  for  purchase  of  securities 
under  this  offering  must  be  submitted  to 
a  Federal  Reserve  Bank  or  Branch. 
Subscriptions  may  be  submitted  in 
person,  by  mail,  or  by  other  carrier.  All 
subscriptions  submitted  by  mail, 
whether  initial  or  final,  must  be  sent  by 
certified  or  registered  mail.  A 
subscription  filed  at  a  Federal  Reserve 
Bank  or  Branch  is  accepted,  subject  to 
verification  by  the  Bureau  of  the  Public 
Debt. 

(b)  Initial  subscriptions.  An  initial 
subscription,  either  on  a  Treasury  form 
or  in  letter  form,  stating  the  principal 
amount  to  be  invested  and  the  issue 
date,  must  be  received  (or  where  mailed, 
must  be  postmarked)  at  least  15 
calendar  days  before  issue  date.  For 
example,  if  the  securities  are  to  be 
issued  on  March  16.  the  subscription 
must  be  postmarked  no  later  than  March 
1.  If  the  initial  subscription  is  in  letter 
form,  it  should  read  substantially  as 
follows: 


To:  Federal  Reserve  Bank  or  Branch  at 

Pursuant  to  the  provisions  of  Department  of 
the  Treasury  Circular.  Public  Debt  Series  No. 
3-72.  current  revision,  the  undersigned 
hereby  subscribes  for  United  Slates  Treasury 
Time  Deposit  Securities — Slate  and  Local 
CovemmenI  Series,  to  be  issued  as  entries  on 
the  books  of  the  Bureau  of  the  Public  Debt. 
Department  of  Ihe  Treasury,  in  the  total 
amount  and  with  the  issue  date  shown  below, 
which  date  is  at  least  IS  calendar  days  after 
the  date  of  this  subscription: 


Piwtuftut  aniount 

muaOM* 

$    

The  undersigned  agrees  that  the  final 
subscription,  together  with  the  remittance, 
will  be  submitted  on  or  before  the  issue  date. 


Tax  I.D.  Number 


(Name  of  State  or  Local  Government  Body  or 
other  entity  eligible  to  purchase  Stale 
and  Local  Government  Series  securities) 


(Date) 
by 


(Signature  and  Title) 

The  provisions  set  out  in  paragraph  (e) 
of  §  344.1,  dealing  with  the  authority  of 
the  subscriber  to  act  on  behalf  of  a 
government  body,  and  in  §  344.4, 
relating  to  the  failure  to  complete  a 
subscription,  apply  to  initial 
subscriptions.  An  initial  subscription 
may  be  amended  on  or  before  the  issue 
date,  with  the  following  exceptions:  (1) 
the  issue  date  may  not  be  changed  to 
require  issuance  more  than  seven 
calendar  days  later  than  originally 
specified,  and,  if  such  change  is  made,  a 
letter  of  explanation  shall  be  furnished; 
(2)  the  principal  amount  may  not  be 
changed  by  more  than  the  ten  percent 
limitation  set  out  in  paragraph  (c)  of  this 
section;  and  (3)  an  interest  rate  may  not 
be  changed  to  a  rate  that  exceeds  the 
maximum  interest  rate  in  the  applicable 
table.  No  initial  subscription  will  be 
required  where  a  final  subscription  is 
received  or  postmarked  at  least  15 
calendar  days  before  the  issue  date. 
Such  final  subscription  will  be  treated 
as  the  initial  subscription  for  purposes 
of  determining  the  applicable  interest 
rate  table  (see  S  344.2(b)).  and  may  be 
amended  on  or  before  the  issue  date 
subject  to  the  exceptions  noted  above, 
(c)  Final  subscriptions.  On  or  before 
the  issue  date,  a  final  subscription  (Form 
PD  4144)  must  be  submitted  to  the  same 
Federal  Reserve  Bank  or  Branch  to 
which  the  initial  subscription  was 
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submitted.  The  final  subscription  must 
be  for  a  total  principal  amount  that  is  no 
more  than  ten  percent  above  or  below 
the  amount  specified  in  the  initial 
subscription.  The  final  subscription, 
dated  and  signed  by  an  official 
authorized  to  make  the  purchase  and 
showing  the  taxpayer  identification 
number  of  the  beneficial  owner,  must  be 
accompanied  by  a  copy  of  the  initial 
subscription,  where  applicable.  The 
various  maturities,  interest  rates,  and 
semiannual  interest  payment  dates  (in 
the  case  of  notes  and  bonds),  must  be 
specified  in  the  final  subscription,  as 
well  as  the  title(8)  of  the  designated 
official(s)  authorized  to  request  early 
redemption.  Final  subscriptions 
submitted  for  certificates,  notes  and 
bonds  must  separately  itemize  securities 
of  each  maturity  and  each  interest  rate. 
Authorization  for  the  electronic  credit 
(direct  deposit)  of  interest  and  principal 
payments  with  a  financial  organization 
must  accompany  the  final  subscription. 
The  final  subscription  must  contain  a 
certification  by  the  subscriber  that,  as  of 
the  date  of  investment: 

(1)  The  total  investment  consists  only 
of  proceeds  (or  amounts  treated  as 
proceeds)  which  are  subject  to  yield 
restrictions  under  sections  141-150  of 
the  Internal  Revenue  Code  during  the 
entire  period  of  investment. 

(2)  The  total  investment  is  not  less 
than  the  proceeds  described  in 
paragraph  (c)(1)  of  this  section  except 
for — 

(i)  An  amount  not  to  exceed  $100,  and 
(ii)  Amounts  required  for  payment  due 
less  than  30  days  from  the  date  of  issue. 

(3)  None  of  the  proceeds  submitted  in 
payment  is  derived  fi-om  the  redemption 
before  maturity  of  other  securities  of  the 
State  and  Local  Government  Series. 
Where  proceeds  are  subject  to  yield 
restrictions  for  a  limited  period  of  time, 
under  paragraph  (c)(1)  of  this  section,  no 
investment  of  such  proceeds  beyond 
such  period  may  be  made.  For  example, 
if  a  reserve  fund  of  a  refunding  issue  is 
subject  to  yield  restrictions  for  a  period 
of  four  years,  the  securities  purchased 
as  an  investment  of  the  reserve  fund 
may  not  have  a  maturity  longer  than 
four  years.  With  respect  to  obligations 
described  in  section  103  issued  after 
January  31, 1987,  paragraph  (c)(2)  of  this 
section  is  satisfied  only  if  on  the  date  of 
investment,  all  the  proceeds  of  the  issue 
which  are  subject  to  yield  restrictions 
are  invested  in  State  and  Local 
Government  Series  securities.  Paragraph 
(c)(2)  of  this  section  does  not  apply  to 
purpose  investments,  such  as  mortgage 
notes  or  student  loan  obligations.  See 

i  344.1(f)  as  to  improper  certifications. 


§  344.4    issue  date  and  payment 

(a)  The  subscriber  shall  fix  the  issue 
date  of  each  security  in  the  initial 
subscription.  The  issue  date  may  not 
exceed  by  more  than  60  calendar  days 
either  the  date  of  receipt  of  the  initial 
subscription  at  the  Federal  Reserve 
Bank  or  Branch  to  which  it  was 
submitted  or,  where  mailed,  the 
postmark  date  thereof.  Full  payment  for 
each  subscription  must  be  available  in 
an  account  for  debit  by  a  Federal 
Reserve  Bank  or  Branch  on  or  before  the 
date  of  issue.  Any  subscriber  which  fails 
to  complete  an  initial  or  final 
subscription  shall  be  ineligible 
thereafter  to  subscribe  for  securities 
under  this  offering  for  a  period  of  six 
months,  beginning  on  the  date  the 
subscription  is  withdrawn  or  the 
proposed  issue  date,  which  ever  occurs 
first,  unless  the  Commissioner  of  the 
Public  Debt  determines  that  such  failure 
is  due  to  circumstances  not  foreseen  or 
contemplated  by  the  subscriber  at  time 
of  subscription.  Where  failure  to  settle  is 
due  to  adversity  in  the  financing, 
reasonable  accommodation  will  be 
made,  provided  the  subscriber  submits  a 
certified  statement  to  the  Commissioner 
of  the  Bureau  of  the  Public  Debt  with 
respect  to  those  circumstances.  The 
penalty  will  apply  in  other  instances,  for 
example,  where  failure  to  settle  is  due  to 
a  subscriber  attempting  to  take 
advantage  of  changes  in  the  interest 
rate. 

(b)  A  subscriber  may  cancel  the 
issuance  of  a  security  within  25  calendar 
days  of  the  issue  date,  in  which  event 
the  purchase  price,  without  interest,  will 
be  refunded.  No  substitute  subscription 
therefor  will  be  accepted  for  a  period  of 
six  months  from  the  date  of 
cancellation. 

§344.5    Redemption. 

(a)  General.  A  security  may  not  be 
called  for  redemption  by  the  Secretary 
of  the  Treasury  prior  to  maturity.  Upon 
the  maturity  of  a  security,  the  Treasury 
will  make  payment  of  the  principal 
amount  and  interest  to  the  owner 
thereof. 

(b)  Before  maturity— {l)  In  general.  A 
security  may  be  redeemed  at  the 
owner's  option  no  earlier  than  25 
calendar  days  after  the  issue  date  in  the 
case  of  a  certificate  and  one  year  after 
the  issue  date  in  the  case  of  a  note  or 
bond. 

(2)  Notice.  Notice  of  redemption  prior 
to  maturity  must  be  received  by  the 
Bureau  of  the  Public  Debt,  Department 
L.  Washington,  DC  20239-0001.  The 
notice  must  be  provided,  by  letter  or 
wire,  by  the  official(s)  authorized  to 


redeem  the  securities,  as  shown  on  the 
final  subscription  form.  The  notice  must 
show  the  subscription  number  and  tlie 
maturities  of  the  securities  to  be 
redeemed.  This  notice  must  be  received 
no  less  than  15  days  before  the 
requested  redemption  date.  However, 
owners  are  encouraged  to  provide  as 
much  notice  of  redemption  as  possible 
to  assure  that  payment  can  be  timely 
made. 

(3)  Redemption  proceeds — 
subscriptions  after  December  27. 1976. 
For  securities  subscribed  to  after 
December  27, 1976,  the  amount  of  the 
redemption  proceeds  is  calculated  as 
follows: 

(i)  Interest.  Interest  for  the  entire 
period  the  security  was  outstanding 
shall  be  recalculated  on  the  basis  of  the 
lesser  of  (A)  the  original  interest  rate  at 
which  the  security  was  issued,  or  (B)  the 
interest  rate  that  would  have  applied  to 
the  initial  subscription  had  the  term  for 
the  security  been  for  the  shorter  period. 
If  a  note  or  bond  is  redeemed  before 
maturity  on  a  date  other  than  an  interest 
payment  date,  no  interest  will  be  paid 
for  the  fractional  interest  period  since 
the  last  interest  payment  date. 

(ii)  Overpayment  of  interest.  If  there 
have  been  overpayments  of  interest,  as 
determined  under  paragraph  (b)(3)(i)  of 
this  section,  there  shall  be  deducted 
from  the  redemption  proceeds  the 
aggregate  amount  of  such  overpayments, 
plus  interest,  compounded 
semiannually,  thereon  from  the  date  of 
each  overpayment  to  the  date  of 
redemption.  The  interest  rate  to  be  used 
in  calculating  the  overpayment  shall  be 
one-eighth  of  1  percent  above  the 
maximum  rate  that  would  have  applied 
to  the  initial  subscription  had  the  term 
of  the  security  been  for  the  shorter 
period. 

(iii)  Penalty.  A  penalty  shall  be 
deducted  from  the  redemption  proceeds 
in  all  cases  where  the  current  borrowing 
rate  of  the  Department  of  the  Treasury 
for  the  remaining  period  to  original 
maturity  of  the  security  prematurely 
redeemed  exceeds  the  rate  of  interest 
originally  fixed  for  such  security.  The 
amount  of  the  penalty  shall  be  the 
present  value  of  the  future  increased 
borrowing  costs  to  the  Treasury.  The 
annual  increased  borrowing  cost  for 
each  interest  period  is  determined  by 
multiplying  the  principal  by  the 
difference  between  the  two  rates.  For 
notes  and  bonds,  the  increased 
borrowing  cost  for  each  remaining 
interest  period  to  original  maturity  is 
determined  by  dividing  the  annual  cost 
by  two.  For  certificates,  the  increased 
borrowing  cost  for  the  remaining  period 
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to  original  maturity  is  determined  by 
multiplying  the  annual  cost  by  the 
number  of  days  remaining  until  original 
maturity  divided  by  the  number  of  days 
in  the  calendar  year.  Present  value  shall 
be  determined  by  using  the  current 
borrowing  rate  as  the  discount  factor. 
The  term  "current  borrowing  rate" 
means  the  applicable  rate  shown  in  the 
table  of  maximum  interest  rates  payable 
on  United  States  Treasury  securities — 
State  and  Local  Government  Series  for 
the  week  of  the  early  redemption  date, 
plus  one-eighth  of  1  percentage  point. 
Where  redemption  is  requested  as  of  a 
date  less  than  30  calendar  days  before 
the  original  maturity  date,  such 
applicable  rate  is  the  rate  shown  for  a 
security  with  a  maturity  of  30  days.  The 
amount  of  the  penalty  for  bonds,  notes 
and  certificates  of  indebtedness  can  be 
determined  by  use  of  the  formulas  set 
forth  in  the  Appendix. 

(4)  Redemption  proceeds — 
subscriptions  on  or  before  December  27. 
1976. 

(i)  For  securities  subscribed  for  on  or 
before  December  27, 1976,  the  amount  of 
the  redemption  proceeds  is  calculated 
under  this  subparagraph. 


(ii)  The  interest  for  the  entire  period 
the  security  was  outstanding  shall  be 
calculated  on  the  basis  of  the  lesser  of 
the  original  interest  rate  at  which  the 
security  was  issued,  or  an  adjusted 
interest  rate  reflecting  both  the  shorter 
period  during  which  the  security  was 
actually  outstanding  and  a  penalty.  The 
adjusted  interest  rate  is  the  Treasury 
rate  which  would  have  been  in  effect  on 
the  date  of  issuance  for  a  marketable 
Treasury  certificate,  note,  or  bond 
maturing  on  the  quarterly  maturity  date 
prior  to  redemption  (in  the  case  of 
ceriificates).  or  on  the  semiannual 
maturity  period  prior  to  redemption  (in 
the  case  of  notes  and  bonds),  reduced  in 
either  case  by  a  penalty  which  shall  be 
the  lesser  of  one-eighth  of  one  percent 
times  the  number  of  months  from  the 
date  of  issuance  to  original  maturity, 
divided  by  the  number  of  full  months 
elapsed  from  the  date  of  issue  to 
redemption,  or  one-fourth  of  one 
percent.  There  shall  be  deducted  from 
the  redemption  proceeds,  if  necessary, 
any  overpayment  of  interest  resulting 
from  previous  payments  made  at  a 
higher  rate  based  on  the  original  longer 
period  to  maturity. 


Subpart  C— Demand  Deposit 
Securities 

S  344.6    DMcrtptlon  of  sccurttlM. 

(a)  Terms.  The  securities  are  defined 
as  one-day  certiflcates  of  indebtedness. 
The  securities  will  be  issued  in  a 
minimum  of  $1,000  and  any  increment 
above  that  amount.  Each  subscription 
will  be  established  as  a  unique  account. 
Securities  will  be  automatically  rolled 
over  each  day  unless  redemption  is 
requested. 

(b)  Interest  rate.  Each  security  shall 
bear  a  variable  rate  of  interest  based  on 
an  adjustment  of  the  Federal  Funds  rate 
published  weekly  in  the  Federal  Reserve 
Board's  publication,  H.15.  A  new  rate,  to 
be  effective  each  Monday,  will  be 
shown  in  the  table  available  at  Federal 
Reserve  Banks  and  Branches  on  the  first 
business  day  of  the  week.  Interest  will 
be  accrued  and  added  to  principal  daily. 
Interest  earned  will  be  calculated  by 
multiplying  the  interest  rate  by  the 
amount  of  the  outstanding  principal 
daily,  including  the  issue  date  but  not 
the  redemption  date,  and  dividing  by  the 
number  of  days  in  the  year.  The  interest 
rate  is  determined  by  the  following 
formula: 
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where 

Y=365  if  year  following  date  of  issue  does 

not  contain  a  Leap  Day  and  366  if  it  does 

contain  a  Leap  Day. 

Information  as  to  the  estimated  average 
marginal  tax  rate  and  costs  for 
administering  the  Demand  Deposit  State 
and  Local  Government  securities 
program,  both  to  be  determined  by 
Treasury  from  time  to  time,  will  be 
published  in  a  separate  notice  in  the 
Federal  Register. 

(c)  Payment.  Interest  earned  on  the 
securities  will  be  added  to  the  principal 
and  will  be  rolled  over  daily  until 
redemption.  The  Department  reserves 
the  right,  under  debt  limit  constraints,  to 
pay  accrued  interest  rather  than  add 
such  interest  to  the  principal  balance. 


9  344.7    SutMcrtptlon  for  purcttase. 

(a)  Subscription  requirements. 
Subscriptions  for  purchase  of  securities 
under  this  offering  must  be  submitted  to 
a  Federal  Reserve  Bank  or  Branch. 
Subscriptions  must  be  submitted  on  the 
designated  Treasury  form  (Form  PD 
5237),  must  specify  the  principal  amount 
to  be  invested  and  the  issue  date,  and 
must  be  signed  by  an  official  authorized 
to  make  the  purchase.  The  Federal 
Reserve  Bank  or  Branch  must  receive 
the  subscription  by  1:00  p.m..  Eastern 
time,  at  least  three  business  days  before 
the  issue  date.  The  principal  amount  to 
be  invested  may  be  changed  without 
penalty  so  long  as  the  notification  of 
change  is  received  by  the  Federal 
Reserve  Bank  or  Branch  by  1:00  p.m.. 
Eastern  time,  at  least  one  business  day 
before  the  issue  date. 


(b)  Certification.  By  completing  the 
subscription  form,  subscribers  certify  to 
the  following: 

(1)  That  the  total  investment  consists 
only  of  gross  proceeds  of  a  tax-exempt 
bond  issue  to  which  section  148(f)  or 
143(g)(3)  of  the  Internal  Revenue  Code 
applies; 

(2)  That  no  portion  of  the  investment 
consists  of  gross  proceeds  of  an  advance 
refunding  issue  to  be  used  to  discharge  a 
prior  issue: 

(3)  That  no  portion  of  the  issue  is 
being  issued  for  the  principal  purpose  of 
investing  in  one-day  certiHcates  of 
indebtedness; 

(4)  That  all  of  the  gross  proceeds  of 
the  issue  received  on  the  date  of  issue 
were  (or  will  be)  invested  on  that  date  in 
one-day  certificates  of  indebtedness; 
and 
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(5)  That  all  of  the  gross  proceeds  of 
the  issue,  except  gross  proceeds 
described  in  paragraphs  (b)(2)  and  (4)  of 
this  section  and  in  exceptions  one 
through  six  below,  have  and  will  be 
invested  in  one-day  certificates  of 
indebtedness  within  four  business  days 
of  the  receipt  thereof. 

(i)  Exception  (1).  Gross  proceeds 
invested  in  a  bona  fide  debt  service  fund 
if  the  issuer  reasonably  expects  that  the 
gross  earnings  on  such  fund  for  the  bond 
year  will  be  less  than  $100,000. 

(ii)  Exception  (2).  Gross  proceeds 
which  are  invested  in  tax-exempt  bonds 
within  two  business  days  of  the  receipt 
thereof.  Such  gross  proceeds  must  be 
expended  for  the  purpose  of  the  issue 
within  one  business  day  of  the  date  they 
cease  to  be  invested  in  tax-exempt 
bonds. 

(iii)  Exception  (3).  Gross  proceeds 
which  will  not  be  gross  proceeds  of  the 

issue  for  more  than  seven  business  days, 
(iv)  Exception  (4).  Gross  proceeds 

invested  in  obligations  the  earnings  on 

which  are  not  subject  to  rebate  under 

section  148  or  143(g)(3)  (whichever 

applies), 
(v)  Exception  (5).  Gross  proceeds  not 

described  in  exceptions  one  through  four 

if  the  total  amount  of  such  gross 

proceeds  is  less  than  $1,000. 
(vi)  Exception  (6).  Gross  proceeds 

which  are  not  invested  in  one-day 

certificates  of  indebtedness  due  to  an 

inadvertent  error. 

See  S  344.1(f)  as  to  improper 

certifications. 

9344.0    iMu*  date  and  payment 

The  subscriber  shall  fix  the  issue  date 
on  the  subscription,  the  issue  date  to  be 
at  least  three  business  days  after  receipt 
of  the  subscription.  Full  payment  for 
each  subscription  must  be  available  in 
an  account  for  debit  by  a  Federal 
Reserve  Bank  or  Branch  on  or  before  the 
date  of  issue.  Any  subscriber  which  fails 
to  settle  a  subscription  shall  be 
ineligible  thereafter  to  subscribe  for 
securities  under  this  offering  for  a  period 


of  six  months,  unless  the  Commissioner 
of  the  Public  Debt  determines  that  such 
failure  is  due  to  circumstances  not 
foreseen  or  contemplated  by  the 
subscriber  at  time  of  subscription. 
Where  failure  to  settle  is  due  to 
adversity  in  the  financing,  reasonable 
accommodation  will  be  made,  provided 
the  subscriber  submits  a  certified 
statement  to  the  Commissioner  of  the 
Public  Debt  with  respect  to  the 
circumstances. 

9344.9    Redwnptioa 

(a)  General.  A  security  will  be 
redeemed  upon  receipt  of  a  request  for 
redemption  not  less  than  one  business 
day  prior  to  redemption.  Partial 
redemptions  may  be  requested; 
however,  an  account  balance  of  less 
than  $1,000.00  will  be  redeemed  in  total. 
Payment  will  be  made  by  crediting  an 
account  maintained  at  the  Federal 
Reserve  Bank  or  Branch  by  the  financial 
institution  servicing  the  subscriber. 

(b)  Notice.  Notice  of  redemption  must 
be  received  by  a  Federal  Reserve  Bank 
or  Branch  by  1:00  p.m..  Eastern  time,  one 
business  day  prior  to  the  requested 
redemption  date.  The  notice  must  be 
provided  on  the  designated  Treasury 
redemption  form  (Form  PD  5238)  and 
must  be  signed  by  an  official(s) 
authorized  to  redeem  the  securities. 

(c)  Certification.  By  completing  the 
redemption  form,  subscribers  certify  to 
the  fact  that  any  amounts  requested  for 
redemption  will  be  expended  within  one 
day  of  receipt  thereof  for  the  purpose  of 
the  tax-exempt  bond  issue  used  to  fund 
the  investment.  The  certification  shall 
not  apply  if  the  administrative  costs 
increase  by  25  or  more  basis  points.  In 
such  case,  the  securities  may  be 
redeemed  within  30  days  of  notice  of  the 
increased  costs. 

Appendix — Fonnulas  for  Deteimining  the 
Amount  of  Penalty  for  Eariy  Redemption  of 
Securities  Under  $  344.5(B)<3)(m). 

The  amount  of  the  penalty  for  bonds  and 
notes  can  be  determined  through  use  of  the 
following  formula: 


P   ■ 


(-T-)(4-)  ♦ 


(-|-)(a) 


1   ♦    (4-)( 
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where 

P==  penalty 

b=increa8ed  annual  borrowing  cost  (i.e.. 

principal  multiplied  by  the  excess  of  the 

current  borrowing  rate  for  the  period 

from  redemption  to  original  maturity  of 

note  or  bond  over  the  rate  for  the 

security) 
r= number  of  days  from  redemption  to 

beginning  of  next  semiannual  interest 

period 
8= number  of  days  in  current  semiannual 

period 
i  =  current  borrowing  rate  for  period  from 

redemption  to  maturity  (expressed  in 

decimals) 
n= number  of  remaining  full  semiannual 

periods  to  the  original  maturity  date 
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The  application  of  this  formula  may  be 
illustrated  by  the  following  example: 

(1)  Assume  that  a  $600,000  note  is  issued  on 
July  1. 1985,  to  mature  on  July  1, 1995.  Interest 
is  payable  at  a  rate  of  8%  on  January  1  and 
July  1. 

(2)  Assume  that  the  note  is  redeemed  on 
February  1. 1989,  and  that  the  current 
borrowing  rate  for  Treasury  at  that  time  for 
the  remaining  period  of  6  years  and  150  days 
is  11%. 

(3)  The  increased  annual  borrowing  cost  is 
$18,000.  ($600,000) X  (11% -8%). 

(4)  The  penalty  is  computed  as  follows: 
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$81,318.71 


Wednesday, 
December  31,  1986 


Part  V 


The  amount  of  the  penalty  for  certificates 
can  be  detennined  through  use  of  the 
following  formula: 


P  • 


(b)  (-i-) 


1   ♦ 


(i) 


where 

P=penalty 

b= increased  borrowing  cost  for  full  period 

r=number  of  days  from  redemption  date  to 

original  maturity  date 
8= days  in  current  annual  period  (365  or  366) 
i= annual  interest  rate  expressed  in  decimals 
(discount  factor) 

The  application  of  this  formula  may  be 
illustrated  by  the  following  example: 

(1)  Assume  that  a  $50,000  certificate  is 
issued  on  March  1, 1987,  to  mattire  on 
November  1, 1987.  Interest  is  payable  at  a 
rate  of  10%. 


(2)  Assume  that  the  certificate  is  redeemed 
on  July  1, 1987,  and  that  the  current 
borrowing  cost  to  Treasury  for  the  123-day 
period  from  July  1, 1987  to  November  1, 1987 
is  11.8%. 

(3)  The  increased  borrowing  cost  is  $900. 

($saooo  X  (11.8%  - 10%). 

(4)  The  penalty  is  computed  as  follows: 


$900  ( 


123  . 


1  ♦  t-jff) (.118) 

303.29 

1.039764384 


$291.69 

[FR  Doc  86-29512  Filed  12-30-86;  10:48  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  ttie  Secretary 

7  CFR  Part  17 

Financing  of  Commerdai  Sale*  of 
Agricultural  Commodities;  Public  Law 
460  Title  I  Regulations 

agency:  Foreign  Agricultural  Service, 
USDA. 

action:  Final  rule. 

summary:  This  rule  revises  that  portion 
of  the  regulations  applicable  to  the 
financing  of  the  sale  and  exportation  of 
agricultural  commodities  pursuant  to 
Title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  as  amended  (Pub.  L  480.  B3rd 
Cong.)  which  is  set  forth  in  §S  17.1 
through  17.8  and  17.16  of  Part  17  of  Title 
7  of  the  Code  of  Federal  Regulations. 
The  rule  incorporates  certain  standard 
provisions  in  the  purchase  authorization 
and  the  provisions  of  "General 
Modification  No.  1  to  Appendix  A  and 
Appendix  B  of  the  Financing 
Regulations,"  changes  the  defmition  of 
"time  of  sale"  for  commodities 
purchased  under  the  terms  of  an 
Invitation  for  Bids,  and  reflects  the 
transfer  of  authority  for  the 
administration  of  the  Pub.  L  480.  Title  I 
program  from  the  Office  of  the  General 
Sales  Manager  to  the  Foreign 
Agricultural  Service.  The  rule  also 
includes  relevant  provisions  of  the 
interim  rule  published  January  23, 1985 
(50  FR  2949]  and  adopted  as  a  final  rule 
January  17, 1986  (51  FR  2471)  which 
provided  that  the  Commodity  Credit 
Corporation  may  finance  ocean  freight 
charges  on  foreign  flag  vessels  for  the 
carriage  of  commodities  purchased 
under  the  program.  Finally,  the  rule 
deletes  obsolete  provisions,  reorganizes 
the  regulations  in  a  more  logical  order, 
revises  many  sections  for  clarity,  and 
makes  a  number  of  minor  editorial 
corrections.  This  revision  will  make  the 
regulations  clearer  which  could  reduce 
the  costs  of  the  program  by  encouraging 
more  commodity  suppliers  to 
participate. 

EFFECTIVE  DATE:  January  30, 1987.  (See 
Supplementary  Information). 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  S.  Simpson.  Director,  P.L  480 
Operations  Division,  Export  Credits, 
Foreign  Agricultural  Service.  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250.  Telephone:  (202)  447-3664. 

SUPPLEMENTARY  INFORMATION:  On 
January  31. 1984.  the  Foreign 


Agricultural  Service  (FAS)  published  a 
proposed  rule  (49  FR  3866)  to  amend  the 
regulations  governing  the  financing  of 
the  sale  and  exportation  of  agricultural 
commodities  made  available  under  the 
Act. 

Two  comments  were  received 
endorsing  the  proposed  rule;  one 
comment  from  a  banking  institution 
requested  that  S  17.8(c)(5)  be  amended 
to  clarify  whether  CCC  would  demand  a 
refund  from  a  banking  institution  of 
commissions  paid  in  violation  of 
S  17.8(c)  (2)  and  (3). 

Section  17.15(b)(3)  of  the  regulations, 
now  S  17.20(b)(3),  sufficiently  states  the 
possible  exposure  of  a  banking 
institution  in  the  event  commissions  are 
paid  that  are  not  eligible  for  fmancing. 
No  further  clarification  is  deemed 
necessary.  Under  this  regulation,  a 
banking  institution  would  only  be 
responsible  for  a  refund  if  it  honors  an 
ineligible  commission  when  disclosed 
by  required  documents  other  than  Form 
CCC-329. 

On  January  23. 1985,  FAS  published 
an  interim  rule  (50  FR  2949),  adopted  as 
a  final  rule  January  17, 1986  (51  FR  2471). 
amending  the  regulations  to  provide  that 
the  cost  of  ocean  transportation  on 
foreign  flag  vessels  would  be  financed 
by  CCC  when,  and  to  the  extent, 
specifically  provided  in  the  applicable 
purchase  authorization.  This  final  rule 
reflects  those  provisions  in  new  §§  17.1, 
17.7  and  17.12. 

Additionally,  S  17.4(a)  has  been 
amended  to  reflect  the  fact  that  use  of 
Form  480-A,  "Application  for  Purchase 
Authorization,"  has  been  discontinued. 
To  request  that  a  purchase  authorization 
be  issued,  the  importing  country, 
generally  through  its  Embassy  in 
Washington.  D.C,  now  sends  a  letter  to 
the  P.L.  480  Operations  Division. 

The  final  rule  includes  changes  to 
S  17.6(b)(4)  which  did  not  appear  in  the 
proposed  rule.  However,  these 
provisions  concern  the  criteria  for 
approval  of  commodity  awards  and  are 
unchanged  from  provisions  that  have 
appeared  in  purchase  authorizations  for 
all  commodities  since  May  15, 1984. 

"General  Modification  No.  1  to 
Appendix  A  and  Appendix  B  of  the 
Financing  Regulations"  will  be 
withdrawn  on  the  effective  date  of  this 
final  rule,  as  its  provisions  are  now 
contained  in  the  text  of  the  regulations. 

These  regulations  will  apply  to 
purchase  authorizations  issued  on  or 
after  January  30, 1987. 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Secretary's  Memorandum  No.  1512- 
1  and  has  been  classified  "not  major."  It 


has  been  determined  that  this  proposed 
revision  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  will  not  cause  a  major  increase  in 
costs  to  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions:  and  will  not  have  an  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the  rule 
involves  foreign  affairs  functions  of  the 
United  States  and  therefore  neither  5 
U.S.C.  553  nor  any  other  provision  of 
law  requires  publication  of  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

Information  collection  requirements 
contained  in  this  regulation  (§S  17.5(c). 
17.7(c).  17.10(a).  17.10(e).  and  17.12(a)) 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
assigned  OMB  control  number  0551- 
0005.  Recordkeeping  requirements 
contained  in  redesignated  S  17.22  were 
included  under  OMB  control  number 
0551-0005. 

Sections  affected  by  this  revision 
cover  general  information:  definitions  of 
terms:  eligible  commodities;  purchase 
authorizations  and  subauthorizations; 
approval  of  purchasing  agents  and 
shipping  agents:  contracts  between 
commodity  suppliers  and  importers: 
eligibility  of  suppliers  and  selling  agents: 
fees,  discounts,  commissions,  and  brand 
names:  notice  of  sale  procedures  for 
commodities;  commodity  price 
provisions;  reports  required  from 
suppliers;  refunds  to  CCC  by  the 
participant:  and  ASCS  o^ices. 

List  of  Subjects  in  7  CFR  Part  17 

Agricultural  commodities.  Exports, 
Finance,  Maritime  carriers. 

Accordingly,  7  CFR  Part  17,  Subpart 
A,  is  amended  as  follows: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17  is 
revised  to  read  as  follows: 

Authority:  Sees.  101-115,  Pub.  L  480,  83rd 
Cong.,  as  amended,  68  Slat.  455  (7  U.S.C. 
1701  et  seg.y.  E.0. 1222a  45  FR  44245. 

2.  The  table  of  contents  is  revised  to 
read  as  follows: 

17.1  General. 

17.2  Definition  of  terms. 
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17J    Eligfbie  commodities. 

17.4  Purchase  authorizafrons, 

17.5  Approval  of  purchasing  artd  shipping 
agents. 

17.6  Contracts  between  commodity 
suppliers  and  importers. 

17.7  Eligibility  of  supptier*  and  seUing 
agents. 

17.8  Fees,  discounts,  commissions,  brand 
names. 

17.9  hfolice  of  sale  procedures  (tobacco  and 
conon). 

17.10  Notice  of  sale  procedares 
(commodities  other  than  tobacco  and 
cotton). 

17.11  Comaodity  price  proviMons. 

17.12  Reports  required  from  suppliers  of 
commodities  and  ocean  transportation. 

17.13  Refund  to  CCC  by  the  participant  for 
faihire  to  comply. 

17.14  Ocean  transportation. 

17.15  Letter  of  corninitmt.nt  method  of 
financing. 

17.16  Reimbursement  method  of  fmancing. 

17.17  Adjustment  refunds  and  insurance. 

17.18  Documentation. 

17.19  Documents  in  support  of  drafts  drawn 
on  CCC  by  banking  institutions. 

17.20  Responsibih'ties  of  banking 
institutions  for  transactions  under  letters 
of  commitment. 

17.21  ASCS  offices. 

17.22  Supplier's  records. 

17.23  Effective  date. 

§S  17.9-17.18    (Redesignated  aa  M  17.14- 
17.231 

3.  Sections  17.9-17.18  are  redesignated 
as  SS  17.14-17.23,  respectively. 

4.  Sections  17.1-17.5  and  H  17.7-17.B 
are  revised,  f  17.6(a)-{g)  are  revised, 

S  17.6(h)-{j)  are  removed,  and  H  17.9- 
17.13  are  added  as  follows: 

$17.1    GenwaL 

(a)  What  this  subpart  covers.  This 
subpart  contains  the  regulations 
governing  the  financing  of  the  sale  and 
exportation  of  agricultural  commodities 
by  the  Commodity  Credit  Corporatioa 
through  private  trade  channels  to  the 
maximiun  extent  practicable,  under  the 
authority  of  Title  I  of  the  Agricultural 
Trade  Development  and  Assistance  Act 
of  1954,  as  amended  (hereinafter  called 
"die  Act"). 

(b|  Agricultural  Commodities 
Agreements.  [1]  Under  the  Act  the 
Government  of  the  United  States  enters 
into  Agricultural  Commodities 
Agreements  with  governments  of 
friendly  foreign  countries  or  with  private 
trade  entities.  These  agreements  cover 
financing  of  the  sale  and  exportation  of 
agricultural  commodities,  including 
certain  ocean  transportation  costs. 

(2)(i]  Govemment-to-govemment 
Agricultural  Commodities  Agreements 
may  provide  for  (A)  sales  for  dollars  on 
credit  terms,  (B)  sales  for  foreign 
currencies  on  credit  terms  which  permit 


conversion  to  dollars,  and  (C)  sales  for 
foreign  currencies. 

(ii)  Agreements  with  private  trade 
entities  are  limited  to  sales  for  dollars 
on  credit  terms. 

(c)  Purchase  authorizations.  These 
regulations  cover,  among  other  things, 
the  issuance  by  the  General  Sales 
Manager  of  purchase  authorizations 
which  authorize  the  participant  to  (1) 
purchase  agricultural  commodities  and 
(2)  procure  ocean  transportation 
therefor. 

(d)  Financing.  Following  issuance  of  a 
purchase  authorization,  and  on 
application,  the  Controller.  Commodity 
Credit  Corporation,  will  issue  letters  of 
commitment  to  banking  institutions 
designated  by  the  participant  and 
acceptable  to  CCC.  unless  the 
participant  elects  to  procure  the 
commodities  imder  the  reimbursement 
method  of  financing.  The  cost  of  ocean 
freight  or  ocean  freight  differential  will 
be  financed  by  CCC  only  when 
specifically  provided  for  in  the  purchase 
authorization. 

(1)  Under  the  letter  of  commitment 
method  of  financing,  the  U.S.  supplier  of 
agricultural  commodities  will  receive 
payment  as  provided  in  the  regulations 
in  this  subpart  under  irrevocable  letters 
of  credit  issued,  confirmed  or  advised  by 
a  banking  institution  for  the 
commodities  and,  when  authorized  in 
the  purchase  authorizafitm  and  included 
as  a  part  of  the  commodity  cost,  for  the 
ocean  freight  or  the  ocean  freight 
differential,  and  marine  insurance. 

(2)  Notwithstanding  any  other 
provision  of  these  regulations,  if 
authorized  by  the  purchase 
authorization,  ocean  freight  or  ocean 
freight  differential  shall  be  financed  by 
CCC  under  the  letter  of  commitment 
method  of  financing  in  cases  where 
ocean  freight  is  not  included  as  a  part  of 
the  commodity  cost,  subject  to  the 
applicable  provisions  of  these 
regulations  and  such  other  provisions  as 
may  be  specified  in  the  purchase 
authorization.  In  sudi  case,  the  supplier 
of  ocean  freight  will  receive  payment  for 
ocean  freight  or  ocean  freight 
differential  as  provided  in  these 
regulations  and  the  purchase 
authorization  under  irrevocable  letters 
of  credit  issued,  confirmed  or  advised  by 
a  banking  institution. 

(3)  Under  the  reimbursement  method 
of  financing,  the  U.S.  supplier  will 
obtain  payment  from  the  participant  or 
its  assignee  as  provided  in  the 
regulations  in  this  subpart  for  the  cost  of 
commodities  and.  when  authorized  in 
the  purchase  authorization  and  included 
as  a  part  of  the  commodity  cost,  for  the 
ocean  freight  or  the  ocean  freight 
differential,  and  marii><>  insurance. 


When  ocean  freight  or  ocean  frei^t 
differential  is  approved  for  financing  on 
Form  CCC-106  and  is  to  be  financed 
separately  from  the  commodity  cost,  the 
supplier  of  ocean  transportation  wiU 
obtain  payment  from  the  participant  or 
its  assignee. 

(4)  To  the  extent  provided  in  the 
regulations  in  this  subpart,  CCC  wiD 
reimburse  banking  institutions  for 
payments  made  under  letters  of 
commitment  and  CCC  will  reimburse  the 
participant  or  its  assignee  for  ocean 
freight  or  ocean  freight  differential 
financed  separately  from  tiie  commodity 
and  for  the  commodities  procured  under 
the  reimbursement  method  of  financing. 

(ej  Advice  of  amount  financed.  Under 
the  letter  of  commitment  method  of 
financing,  the  banking  institutions  will 
forward  documents  and  advice  of  the 
amount  financed  by  CCC  to  the 
approved  applicant  or  to  the  bank  or 
agency  authorized  by  the  approved 
applicant  to  open  related  letters  of 
credit.  Under  the  reimbursement  method 
of  financing,  CCC  will  forward  advice  of 
payment  to  the  participant  or  its 
assignee. 

(f)  Where  information  is  available. 
The  Foreign  Agricultural  Service  issues 
a  press  release  whenever  a  purchase 
authorization  is  issued.  General 
information  about  purchase 
authorizations  and  operations  under 
these  regulations  is  available  from  the 
Director,  P.L  480  Operations  Division. 
Foreign  Agricultural  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250.  Information  about  financing 
operations  under  these  regulations  is 
available  from  the  Controller, 
Commodity  Credit  Corporation,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington.  D.C.  20013.  A  copy  of 
each  press  release  is  made  available  to 
the  Small  Business  Administration  to 
assist  small  business  firms  to  have  an 
adequate  and  a  fair  opportunity  to 
participate  as  supfdiers. 

§  17.2    Definltton  of  terms. 

Terms  used  in  the  regxdations  in  this 
subpart  are  defined  or  identified  as 
follows,  subject  to  amplification  in 
subsequent  sections: 

(a)  Terms  relating  to  the  United 
States,  its  agencies  and  officials. 

AMS  means  the  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture. 

ASCS  means  the  Agricultural 
Stabilization  and  Ck)n8ervation  Service, 
U.S.  Department  of  Agriculture. 

ASCS  offices  means  the  ASCS  offices 
listed  in  S  17.21  and  any  other  offices  or 
agencies  which  may  succeed  to  the 
functions  of  these  offices. 
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CCC  means  the  Commodity  Credit 
Corporation.  U.S.  Department  of 
Agriculture. 

Controller  means  the  Controller, 
Commodity  Credit  Corporation,  or  the 
Controller's  designee. 

FAS  means  the  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture. 

FCIS  means  the  Federal  Grain 
Inspection  Service.  U.S.  Department  of 
Agriculture. 

General  Sales  Manager  and  GSM 
mean  the  General  Sales  Manager,  FAS, 
or  the  General  Sales  Manager's 
designee. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  the 
Secretary's  designee. 

USDA  means  the  U.S.  Department  of 
Agriculture  and  includes  all  or  any  of 
the  agencies  mentioned  in  this 
para^aph  (a). 

United  States  means  the  50  States,  the 
District  of  Columbia,  and  Puerto  Rico. 

(b)  Terms  relating  to  ocean 
transportation. 

Dry  bulk  carrier  means  a  non- 
conunon  carrier  vessel,  other  than  a 
tanker,  commonly  referred  to  as  a 
"tramp."  Rates  are  negotiated  covering 
the  movement  of  a  specific  quantity  of  a 
specific  commodity,  at  a  specific  time 
from  a  specific  port  or  ports  to  a  specific 
destination  port  or  ports. 

Dry  cargo  liners  and  liners  are 
interchangeable  terms  meaning 
regularly  scheduled  vessels  on  specific 
trade  routes. 

Form  CCC-106  means  the  various 
forms  entitled  "Advice  of  Vessel 
Approval."  and  refers  to  either  the  Form 
CCC-106-1  (Supplier  of  Commodity); 
Form  CCC-106-2  (Ocean  Carrier);  Form 
CCC-106-3  (Cotton);  or  any  or  all  of 
them,  as  applicable.  Colors  of  the 
original  forms  are:  Form  CCC-106-1. 
yellow;  Form  CCC  106-2,  blue;  Form 
CCC-106-3,  white. 

Notice  of  arrival  means  a  %vritten 
notice  or  copy  of  a  cablegram  in 
accordance  with  i  17.14(f)  stating  that 
the  vessel  has  arrived  at  die  first  port  of 
discharge. 

Ocean  bill  of  lading  means 

(1)  In  the  case  of  cargo  carried  on  a 
vessel  other  than  LASH  or  Seabee 
barges:  An  "on-board"  bill  of  lading,  or 
a  bill  of  lading  with  an  "on-board" 
endorsement,  which  is  dated  and  signed 
or  initialed  on  behalf  of  the  carrier,  or 

(2)  In  the  case  of  cargo  carried  in  a 
LASH  or  Seabee  barge: 

(i)  For  the  purpose  of  financing 
commodity  price,  an  "on-board"  bill  of 
lading  showing  the  date  the  commodity 
was  loaded  on  board  barges,  which  is 
dated  and  signed  or  initialed  on  behalf 
of  the  carrier,  or  a  bill  of  lading  or  a 
LASH  or  Seabee  barge  bill  of  lading 


with  an  "on-board  barge"  endorsement 
which  is  dated  and  signed  or  initialed  on 
behalf  of  the  carrier. 

(ii)  For  the  purpose  of  financing  ocean 
freight  or  ocean  freight  differential,  an 
"on-board"  bill  of  lading  which  is  dated 
and  signed  or  initialed  on  behalf  of  the 
carrier  indicating  that  the  barge 
containing  the  cargo  was  placed  aboard 
the  vessel  named  in  the  Form  CCC-106 
not  later  than  eight  (8)  running  days 
after  the  last  LASH  or  Seabee  barge 
loading  date  (contract  layday)  specified 
in  the  Form  CCC-106.  A  bill  of  lading  or 
a  LASH  or  Seabee  barge  bill  of  lading 
with  an  "on-board  ocean  vessel" 
endorsement  which  is  dated  and  signed 
or  initialed  on  behalf  of  the  carrier 
indicating  that  the  barge  containing  the 
cargo  was  placed  aboard  the  vessel 
named  in  the  Form  CCC-106  not  later 
than  eight  (8)  running  days  after  the  last 
LASH  or  Seabee  barge  loading  date 
(contract  layday]  specified  in  the  Form 
CCC-106. 

(3)  Documentary  requirements  for  a 
copy  of  an  "ocean  bill  of  lading"  refer  to 
a  non-negotiable  copy  thereof. 

Ocean  transportation  means  and  is 
interchangeable  with  the  term  "ocean 
freight". 

Tanker  means  a  vessel  which  is 
designed  to  carry  full  cargoes  of  liquids. 
Because  of  compartmentation,  tankers 
can  carry  a  combination  of  cargoes, 
including  bulk  grain.  Rates  are 
negotiated  in  the  same  manner  as  with 
dry  bulk  carriers. 

(c)  Other  terms. 

Affiliate  and  associated  company 
mean  any  legal  entity  which  owns  or 
controls,  or  is  owned  or  controlled  by. 
another  legal  entity.  For  a  corporation, 
ownership  of  the  voting  stock  is  the 
controlling  criterion.  A  legal  entity  is 
considered  to  own  or  control  a  second 
legal  entity  if — 

(i)  The  legal  entity  owns  an  interest  of 
SO  percent  or  more  in  the  second  legal 
entity,  or 

(ii)  The  legal  entity  and  one  or  more 
other  legal  entities,  in  which  it  owns  an 
interest  of  50  percent  or  more,  together 
own  an  interest  of  50  percent  or  more  in 
the  second  legal  entity,  or 

(iii)  The  legal  entity  owns  an  interest 
of  SO  percent  or  more  in  another  legal 
entity  which  in  turn  owns  an  interest  of 
50  percent  or  more  in  the  second  legal 
entity. 

Approved  applicant  means  the  bank 
in  the  importing  country,  or  other  agency 
acceptable  to  CCC.  designated  by  the 
participant  and  named  in  a  letter  of 
commitment  issued  to  a  banking 
institution.  This  term  includes  any  agent 
authorized  to  act  on  behalf  of  the 
approved  applicant. 


Banking  institution  means  a  banking 
institution  organized  under  the  laws  of 
the  United  States,  any  State,  or  the 
District  of  Columbia. 

Commodity  means  an  agricultural 
commodity  produced  in  the  United 
States,  or  product  thereof  produced  in 
the  United  States,  as  specified  in  the 
applicable  purchase  authorization. 

Copy  means  a  photocopy  or  other 
type  of  copy  of  an  original  document 
showing  all  data  shown  on  the  original, 
including  signature  or  the  name  of  the 
person  signing  the  original,  or,  if  the 
signature  or  name  is  not  shown  on  the 
copy,  a  statement  that  the  original  was 
signed. 

Delivery  means  the  transfer  to  or  for 
the  account  of  an  importer  of  custody 
and  right  of  possession  of  the 
commodity  at  U.S.  ports  or  Canadian 
transshipment  points  in  accordance  with 
the  delivery  terms  of  the  contract  and 
purchase  authorization.  For  purposes  of 
financing,  delivery  is  deemed  to  occur  as 
of  the  on-board  date  shown  on  the 
ocean  bill  of  lading. 

Destination  country  means  the  foreign 
country  to  which  the  commodity  is 
exported. 

Foreign  currency  and  local  currency 
are  interchangeable  terms  and  mean  the 
currency  of  the  importing  country. 

Foreign  currency  sale  means  a  sale 
for  the  currency  of  the  importing 
country. 

Form  CCC-329  means  the  signed 
original  of  Form  CCC-329,  "Supplier's 
Certificate." 

Importer  means  the  person  which 
contracts  with  the  supplier  for  the 
importation  of  the  commodity.  The 
importer  may  be  the  participant  or  any 
person  to  which  a  participant  has  issued 
a  subauthorization. 

Importing  country  means  any  nation 
with  which  an  agreement  has  been 
signed  under  the  Act. 

Invitation  for  bids  and  IFB  mean  a 
publicly  advertised  request  for  offers. 

Legal  entity  includes,  but  is  not 
limited  to,  an  individual  (except  that  an 
individual  and  his  or  her  spouse  and 
their  minor  children  are  considered  as 
one  legal  entity),  partnership, 
association,  company,  corporation  and 
trust. 

Letter  of  credit  means  an  irrevocable 
commercial  letter  of  credit  issued, 
confirmed,  or  advised  by  a  banking 
institution  on  behalf  of  an  approved 
applicant. 

Long-term  credit  sale  is  the  collective 
term  used  to  denote  either  or  both  of  the 
following:  (i)  Sales  to  an  importing 
country  or  a  private  trade  entity  for 
dollars  on  credit  terms  or  (ii)  sales  to  an 
importing  country  for  local  currency  on 
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credit  terms  and  on  terms  which  permit 
coaverskn  to  dollars. 

Participant  is  the  coUective  term  used 
to  denote  the  importing  country  or  the 
private  trade  entity  with  which  an 
agreement  has  been  negotiated  under 
the  Act. 

Person  means  an  individual  or  other 
legal  entity. 

Purchaae  authorization  means  Form 
FAS-4ao  (Commodity).  "Authorization 
to  Purchase  Agricultural  Commodities," 
issued  to  a  participant  under  these 
regulations. 

Purchasing  agent  means  any  person 
engaged  by  a  participant  to  procure 
agricultural  commodities. 

Private  trade  entity  means  the 
individual  or  other  nongovernmental 
legal  entity  with  which  an  agreement 
has  been  negotiated  under  the  Act 

Selling  agent  means  any  person  who 
operates  as  a  bona  fide  representative 
for  the  supplier  of  the  conunodity  and 
who  is  not  employed  by  or  otherwise 
connected  with  the  importer  or  the 
importing  cotmtry. 

Shipping  agent  means  any  person 
engaged  by  a  participant  to  arrange 
ocean  transportation. 

Ships  broker  means  any  person 
engaged  by  a  supplier  of  ocean 
transportation  to  arrange  em^doyment  of 
vessels. 

Supplier  means  any  person  who  sells 
a  commodity  to  an  importer  under  the 
terms  of  a  purchase  authorization,  or 
who  sells  ocean  transportation  to  an 
importer  or  supplier  of  the  commodity 
under  the  terms  of  a  purchase 
authorization. 

}17J    Eigibis  commodfllM. 

(a)  General.  Commodities  eligible  for 
financing  are  those  commodities 
determined  by  the  Secretary  to  be 
available  for  disposition  under  the  Act. 

(b)  Commodity  description  and 
specification.  The  commodity  and 
quantity  thereof  to  be  financed  shall  be 
as  described  and  specified  in  the 
relevant  purchase  authorization. 

(c)  Cotton  textiles. 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  financing  of  textiles 
under  these  regulations  is  limited  to 
cotton  yams  and  fabrics  processed  up  to 
and  including  the  dyed  and  printed 
state,  and  preshrinking.  Any  processing 
of  such  yams  and  fabrics  beyond  this 
stage  will  be  at  the  ei^ense  of  the 
participant. 

(2)  Purchase  authorizations  may 
permit  cotton  textiles  processed  beyond 
the  stage  described  in  paragraph  (c)(1) 
of  this  section  to  be  purchased,  but  die 
maximum  financing  by  CCC  is  limited  to 
the  equivalent  vahie  of  the  cotton  yams 
and  fabrics  described  in  paragraph  (c)(l} 


of  this  section,  contained  in  the  textiles, 
plus  eligible  ocean  transportation  costs. 

(3)  Financing  is  available  only  for 
textiles  manvfactmed  entirely  of  U.S. 
cotton  in  the  United  States.  The  General 
Sales  Manager  will  not  issae  a  purchase 
authorization  for  a  textile  of  a 
specification  not  produced  in  the  United 
States,  but  may  issue  a  purchase 
authorization  for  the  financing  of  a 
textile  produced  in  the  United  States 
which  has  a  specification  reasonably 
close  to  that  requested  t^  the 
participant. 

9 17.4    Purchasa  auttrartzations. 

(a)  Request  For  each  purchase 
authorization,  the  pertidpdnt  shall 
submit  to  the  General  Sales  Manager  a 
written  request  for  issuance,  specifying 
the  commodity  and  including  any  other 
information  required  by  the  General 
Sales  Manager. 

(b)  Issuance  of  purchase 
authorization.  When  the  request  has 
been  approved  by  the  General  Sales 
Manager,  the  GSM  shall  issue  a 
purchase  authorization  to  the 
participanL  The  form  used  is  Form  FAS- 
480  (Commodity),  "Authorization  to 
Purchase  Agricultural  Commodities." 

(c)  Purchaae  authorizations.  Each 
purchase  authorization  includes  the 
following  information: 

(1)  The  commodity  to  be  purchased, 
approximate  quantity  and  maximmn 
dollar  value; 

(2)  Contracting  requirements  in 
addition  to  or  in  lieu  of  those  in 
Appendix  A  of  this  subpart,  if  anjr. 

(3)  The  contracting  period,  during 
which  suppliers  and  importers  must 
enter  into  contracts;  and  the  delivery 
period,  during  which  the  commodity 
must  be  dehvered; 

(4)  The  terms  of  delivery  to  the 
importer 

(5)  Documentation  required  in  support 
of  drafts  presented  to  banks  by 
suppliers  in  addition  to  or  in  lieu  of  the 
docmnentation  specified  in  Appendix  B 
of  this  subpart; 

(6)  Provisions  relating  to  payment  to 
CCC,  if  ai^caUe; 

(7)  The  ASCS  office  which 
administers  the  financing  operation  on 
behalf  of  CCC; 

(8)  The  method  of  financing; 

(9)  Any  limitation  relating  to  financing 
by  CCC  in  addition  to  or  in  Hen  of  those 
specified  in  these  regulations; 

(10)  Authorization  to  procure  ocean 
transportation,  and  provisions  relating 
to  the  financing  of  ocean  frei^t  or 
ocean  freight  differential,  as  applicable; 

(11)  Any  other  provisions  considered 
necessary  by  the  General  Sales 
Manager. 


(d)  Applicability  of  this  subpart  In 
addition  to  the  provisions  of  a  particular 
purchase  authorization,  each  purchase 
authorization,  unless  otherwise 
provided,  is  subject  to  the  provisions  of 
this  subpart  to  the  same  extent  as  if  the 
provisions  were  fully  set  forth  in  the 
purchase  authorization. 

(e)  Modificati<m  or  revocation.  The 
General  Sales  Managa  reserves  the 
right  at  any  time  for  any  reason  or  cause 
whatsoever  to  supplement,  modify,  m 
revoke  any  purchase  authocizatioii, 
including  the  temunation  of  deliveries,  if 
it  is  determined  to  be  in  the  interest  of 
the  U.S.  GovemmentCCC  shall 
reimburse  mipptitn  who  would 
otherwise  be  entitled  to  be  financed  by 
CCC  for  coats  which  were  incurred  as  a 
result  of  such  action  by  the  General 
Sales  Manager  in  connection  with  firm 
sales  or  shif^iing  contracts,  and  which 
were  not  otherwise  recovered  by  the 
supplier  after  a  reasonable  effort  to 
minimize  such  costs:  Provided,  however. 
That  such  reimbursement  shaD  not  be 
made  to  a  supplier  if  the  General  Seles 
Manager  determines  that  the  GSM's 
action  was  taken  because  the  supplier 
failed  to  comfdy  with  the  lequirements 
of  the  regulations  in  this  subpart  or  the 
applicable  purchase  authorization; 
Prorided further.  That  reimbursement  to 
suppliers  of  ocean  transportation  shall 
not  exceed  the  ocean  freight  diffeieutial 
when  the  purchase  authorization 
provides  only  for  financing  the 
differential. 

(f)  Extension  of  delivery  period  ia  a 
purchase  authorization.  The  General 
Sales  Manager  will  consider  a  rcqeest 
for  extension  of  the  deUvety  period  in  a 
purchase  authorization  only  tf  kbe 
participant  submits  the  request  Tbe 
request  should  be  submitted  ■•  soon  as 
the  participant  knows  that  delivery  ewy 
not  be  completedL  or  was  not  oom^ricted. 
within  the  p«iod  specified  in  the 
purchase  authorization.  The  request  for 
extension  must  establish  to  the 
satisfaction  of  the  GSM  that  faifave  to 
complete  delivery  was  cbe  to  a  caaae 
other  than  the  fault  or  negligence  of  the 
importer  or  the  suppliCT.  The  GSM  asay 
also  approve  the  request  for  extension  if 
the  GSM  determines  that  an  extension 
would  be  in  the  interest  of  the  U.S. 
Government. 

(g)  Subauthorizatmns.  (1)  The 
participant  may  issue  snbauthorizations 
to  importers  consistent  with  the  terms  of 
the  applicable  purchase  authorization. 
The  participant,  in  subauthonzing,  shall 
instruct  importers  to  use  die  applicable 
purchase  authorization  number  in 
placing  orders,  and  shall  specify  to 
importers  all  the  provisions  of  the 
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applicable  purchase  authorization  which 
apply  to  the  subauthorization. 

(2)  Each  importer  granted  a 
subauthorization  shall  inform  the 
supplier  that  the  transaction  is  to  be 
flnanced  under  the  provisions  of  the 
regulations  in  this  subpart.  The  importer 
shall  also  provide  the  supplier  with  the 
applicable  purchase  authorization 
number.  The  importer  shall  inform  the 
supplier  of  any  special  provisions  which 
affect  the  supplier  in  carrying  out  the 
transaction. 

(h)  Letter  of  conditional 
reimbursement  The  General  Sales 
Manager  may  choose  to  issue  a  letter  of 
conditional  reimbursement  to  an 
importing  country  or  private  trade  entity 
%vtth  which  an  Agricultural  Commodities 
Agreement  is  being  considered.  This 
letter  authorizes  the  importing  country 
or  private  trade  entity  to  apply  for  a 
purchase  authorization  under  which  it 
may  obtain  reimbursement  for  certain 
costs  it  incurs  in  the  procurement  of  the 
commodity  and  ocean  freight  before  the 
Agricultural  Commodities  Agreement  is 
signed.  The  reimbursement  is 
conditioned  on  the  signing  of  an 
Agricultural  Commodities  Agreement 
with  the  participant,  providing  for  the 
financing  of  the  commodity  and  ocean 
freight,  and  on  the  participant's 
complying  with  the  terms  and  conditions 
set  forth  in  the  agreement,  the  letter  of 
conditional  reimbursement,  and  the 
purchase  authorization. 

S  17.5    Approval  of  purchasing  afNl 


(a)  General.  A  participant  is  not 
required  to  use  a  purchasing  agent  or 
shipping  agent:  however,  if  a  purchasing 
or  shipping  agent  is  to  be  used,  the 
participant  shall  submit  the 
nomination(s]  of  the  purchasing  agent  or 
shipping  agent  to  the  GSM  in  writing 
along  with  a  copy  of  the  proposed 
agency  agreement.  The  participant  shall 
also  specify  in  the  nomination  the  period 
of  time  for  which  such  approval  is 
requested.  A  person  may  not  act  as 
purchasing  or  shipping  agent,  or  as  both, 
if  disapproved  in  writing  by  the 
Assistant  General  Sales  Manager  in 
accordance  with  the  provisions  of  this 
section. 

(b)  "Affiliate" defined.  For  purposes 
of  this  section,  the  term  "affiliate"  has 
the  meaning  provided  in  S  17.2(c)  and,  in 
addition,  persons  will  also  be 
considered  to  be  affiliates  if  any  of  the 
following  conditions  are  met: 

(1)  There  are  any  common  officers  or 
directors. 

(2)  There  is  any  investment  by  ships 
brokers,  ocean  transportation  suppliers, 
approved  commodity  suppliers,  or 
selling  agents,  or  their  officers  or 


directors,  in  the  purchasing  agent  or 
shipping  agent. 

(3)  There  is  any  investment  by  the 
purchasing  agent  or  shipping  agent,  or 
its  officers  or  directors,  in  ships  brokers, 
ocean  transportation  suppliers, 
approved  commodity  suppliers,  or 
selling  agents. 

These  conditions  include  those  cases  in 
which  investment  has  been  concealed 
by  the  utilization  of  any  scheme  or 
device  to  circumvent  the  purposes  of 
this  section  but  does  not  include 
investment  in  any  mutual  fund. 

(c)  Information  to  be  furnished.  A 
person  whose  nomination  has  been 
submitted  to  act  as  a  purchasing  agent 
or  shipping  agent,  or  both,  shall  furnish 
to  the  Assistant  General  Sales  Manager 
the  following  information  or 
documentation  as  may  be  applicable: 

(1)  The  names  of  all  incorporators: 

(2)  The  names  and  titles  of  all  officers 
and  directors; 

(3)  The  names  and  proportionate 
share  interest  of  all  stockholders; 

(4)  If  beneficial  interest  in  stock  is 
held  by  persons  other  than  the  named 
shareholders,  the  names  of  the  holders 
of  the  beneficial  interest  and  the 
proportionate  share  of  each; 

(5)  The  amount  of  the  subscribed 
capital; 

(6)  A  written  undertaking  signed  by 
such  person  agreeing  that,  if  approved, 
neither  the  person  nor  any  affiliates,  as 
defined  in  this  section,  will  act  as  ships 
broker,  ocean  transportation  supplier, 
commodity  supplier,  or  selling  agent  in 
any  Title  I  transaction  with  the 
participant  during  the  term  of  the  agency 
agreement: 

(7)  A  certification  that  the  person  has 
not  arranged  to  give  or  receive  any 
payment  or  other  benefit  in  connection 
with  the  person's  selection  as  agent. 

(d)  Approval.  Consideration  will  be 
given  to  approval  of  a  person  to  act  as  a 
shipping  or  purchasing  agent,  or  both, 
when  the  documents  required  to  be 
submitted  by  this  section  are  received 
by  the  Assistant  General  Sales  Manager. 
Approval  of  a  nomination  for  purchasing 
agent  or  shipping  agent  may  be  withheld 
for  a  period  not  to  exceed  30  calendar 
days  pending  completion  of  any 
investigation  considered  appropriate. 

(e)  Duration  of  approval.  The 
approval  of  a  purchasing  agent  or 
shipping  agent  to  act  for  a  participant 
shall  remain  in  effect  for  the  period  of 
time  requested  by  the  participant  or 
such  shorter  period  as  the  Assistant 
General  Sales  Manager  may  determine. 
Generally,  the  Assistant  General  Sales 
Manager  will  not  issue  approvals 
extending  beyond  the  supply  period  of 
the  current  Title  I  agreement.  Such 


approval  will  be  automatically 
terminated  if  the  shipping  or  purchasing 
agent  or  any  of  the  affiliates  of  such 
agent,  acts  as  ships  broker,  ocean 
transportation  supplier,  commodity 
supplier  or  selling  agent  in  connection 
with  any  Title  I  transaction  for  such 
participant  during  the  term  of  the  agency 
agreement. 

(f)  Notification.  The  Assistant  General 
Sales  Manager  shall  promptly  notify 
persons  seeking  approval  as  purchasing 
or  shipping  agents  of  the  determination 
or  of  the  need  for  further  investigation.  If 
such  person  is  disapproved,  the 
notification  shall  state  the  reasons 
therefor.  The  determination  of  the 
Assistant  General  Sales  Manager  is 
effective  immediately  and  continues  in  ' 
effect  pending  the  result  of  any  appeal 
to  the  General  Sales  Manager. 

(g)  Disapproval  or  termination  of 
approval.  Any  person  whose  nomination 
has  been  disapproved  or  whose 
approval  has  been  terminated  pursuant 
to  the  provisions  of  this  section  may, 
within  30  calendar  days,  present  to  the 
General  Sales  Manager,  orally  or  in 
writing,  any  reasons  as  to  why  such 
action  should  not  stand.  Nothing  herein 
shall  be  construed  as  to  prohibit  a 
shipping  agent  or  purchasing  agent, 
whose  application  has  been 
disapproved  or  whose  approval  has 
been  terminated,  from  being  nominated 
at  a  later  time. 

(h)  Unapproved  purchasing  agent.  If. 
in  the  procurement  of  commodities 
made  available  under  Title  I,  Pub.  L.  480, 
a  participant  uses  a  purchasing  agent 
which  has  not  been  approved  in  writing 
by  the  Assistant  General  Sales  Manager, 
USDA  may  withhold  sales  approval. 

(i)  Unapproved  shipping  agent.  If,  in 
the  shipping  of  commodities  made 
available  under  Title  I,  Pub.  L.  480.  a 
participant  uses  a  shipping  agent  which 
has  not  been  approved  in  writing  by  the 
Assistant  General  Sales  Manager, 
USDA  may  withhold  vessel  approval  or 
may  deduct  from  the  ocean  freight 
differential  to  be  paid,  the  amount  of  the 
shipping  agent's  commission  in 
connection  with  the  shipment. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0551-0005) 


onnnodlt 


§  17.6    Contracts  batwaen  o 
suppliars  and  knportars. 

(a)  Contracts — eligibility  for 
financing.  To  be  eligible  for  financing, 
commodity  contracts  must  comply  with 
the  following  requirements  unless 
otherwise  specified  in  the  purchase 
authorization. 

(1)  Commodity  contracts  between 
suppliers  and  importers  are  considered 
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to  be  conditioned  on  the  approval  by 
USDA  of  the  supplier;  the  selling  agent, 
if  any;  the  contract  price;  conformance 
of  the  sale  to  the  provisions  of  the 
purchase  authorization;  and,  whenever 
purchases  are  made  on  the  basis  of  an 
IFB,  responsiveness  of  the  offer  to  IFB 
terms. 

(2)  Importers  and  suppliers  must  enter 
into  contracts  within  the  contracting 
period  specified  in  the  purchase 
authorization.  The  contracts  must 
provide  for  deliveries  to  the  importer  in 
accordance  with  the  delivery  terms  and 
during  the  delivery  period  specified  in 
the  purchase  authorization,  or  any 
amendment  or  modification  thereto.  (See 
5  17.4(f).) 

(3)  Contracts  for  a  commodity,  under  a 
purchase  authorization  which  limits 
contracting  to  f  o.b.  or  f  a.s.  terms,  must 
be  separate  and  apart  from  the  contracts 
for  ocean  transportation  of  the 
commodity. 

(4)  The  contracted  price  may  not  be 
on  a  cost  plus  a  percentage-of-cost 
basis. 

(b)  Contracting  procedures — (1) 
Purchasing— general  (i)  Importers  may 
purchase  through  negotiation  with 
commodity  suppliers  of  the  importer's 
choice  unless  the  regulations  or  the 
purchase  authorization  requires  that 
purchases  be  made  on  the  basis  of 
Invitations  for  Bids  (IFB's). 

(ii)  The  participant  shall  maintain  a 
record  of  all  offers  received  from 
suppliers,  either  as  a  result  of  IFB's  or 
negotiation,  until  the  expiration  of  three 
years  after  final  payment  under 
contracts  awarded  under  the  purchase 
authorization.  The  GSM  may  examine 
these  records  or  request  specific 
information  in  connection  with  the 
offers. 

(2)  Purchasing— food  commodities. 
The  importer  shall  purchase  food 
commodities  on  the  basis  of  IFB's. 

(3)  Invitations  for  bids.  The  following 
conditions  shall  apply  on  all  purchases 
of  commodities  on  the  basis  of  IFB's: 

(i)  The  General  Sales  Manager  must 
approve  the  terms  of  the  IFB  before  it  is 
issued  by  the  importer. 

(ii)  The  importer  shall  issue  the  IFB  in 
the  United  States  and  shall  open  all 
offers  in  public  in  the  United  States  at 
the  time  and  place  specified  in  the  IFB. 

(iii)  The  IFB  must  permit  submission 
of  offers  from  all  suppliers  who  meet  the 
requirements  of  the  regulations. 

(iv)  The  IFB  may  not  preclude  offers 
for  shipment  from  any  United  States 
port(8)  unless  the  purchase 
authorization  provides  for  exportation 
only  from  certain  ports. 

(v)  The  IFB  may  not  establish 
minimum  quantities  to  be  offered  or 
which  will  be  considered. 


(vi)  The  IFB  must  be  in  compliance 
with  the  regulations,  the  purchase 
authorization,  and  sound  commercial 
standards. 

(4)  Contract  awards,  (i)  Whenever 
purchases  are  made  on  the  basis  of  an 
IFB,  the  importer  shall  consider  only 
offers  which  are  responsive  to  the  IFB 
and  shall  make  awards  either  on  the 
basis  of  the  lowest  commodity  price(8) 
offered  or  on  the  basis  of  lowest  landed 
cost,  except  as  provided  in  paragraph 
{b)(4)(ii)  of  this  section: 

(ii)  For  purposes  of  this  section, 
'lowest  commodity  price(8)'  means  the 
lowest  commodity  price(8)  offered  for 
loading  onto  the  type  of  vessel  (dry  bulk 
carrier,  tanker,  tween-deck,  etc.)  to  be 
utilized  to  carry  the  commodity 
purchased.  When  vessels  offered  under 
the  flag  of  the  participant  or  importing 
country  or  vessels  controlled  by  the 
participant  or  importing  country  are  to 
be  used,  the  participant  must  purchase 
commodities  for  shipment  on  such 
vessels  only  on  the  basis  of  the  lowest 
commodity  price(s)  offered.  This 
limitation  may,  however,  be  waived  by 
the  GSM: 

(A)  When  the  lowest  commodity 
price(s)  offered  are  in  locations  where 
vessels  cannot  reasonably  be  made 
available  without  a  substantial  increase 
in  freight  costs  to  the  participant: 

(B)  For  small  quantities  offered  at 
additional  loading  points  (in  aggregate 
not  more  than  15  percent  of  the  total 
tonnage  offered  by  a  vessel):  or 

(C)  Where  this  limitation  would 
conflict  with  the  purposes  of  the 
program. 

(iii)  For  purposes  of  this  section, 
'lowest  landed  cost'  means  the 
combination  of  commodity  price  and 
ocean  freight  rate  resulting  in  the  lowest 
total  cost  to  deliver  the  commodity  to 
the  importing  country.  Lowest  landed 
cost  may  be  defined  on  either  a  foreign 
flag  or  U.S.  flag  basis.  Awards  may  not 
be  made  on  the  lowest  landed  cost  basis 
unless  IFB's  are  issued  for  commodity 
and  ocean  freight  so  that  all  commodity 
and  ocean  freight  offers  are  reviewed 
simultaneously. 

(iv)  Participants  are  encouraged  to 
purchase  commodities  on  the  basis  of 
lowest  landed  cost  when  U.S.  flag 
vessels  are  to  be  used.  If  such 
commodity  purchases  are  not  made  on 
the  basis  of  lowest  landed  cost  (U.S. 
flag),  ocean  freight  differential  payments 
will  nonetheless  be  calculated  on  the 
rates  of  U.S.  flag  vessels  which  would 
represent  the  lowest  landed  cost. 
Participants  are  therefore  cautioned  to 
review  the  provisions  in  the  purchase 
authorization  relating  to  the  method  of 
computing  ocean  freight  differential. 


(v)  Announcement  of  awards  shall  be 
'  made  in  the  United  States.  The  importer 
shall  promptly  submit  to  the  P.L  480 
Operations  Division,  FAS,  USDA,  copies 
of  all  offers  received  with  a  copy  of  the 
IFB  which  was  issued.  No  sale  can  be 
approved  for  financing  until  this 
information  has  been  received  by  FAS. 
The  decision  of  the  GSM  shall  be  final 
regarding  the  responsiveness  of  offers  to 
IFB  terms  in  the  awarding  of  contracts. 

(c)  Contract  quantity  eligible  for 
financing.  The  quantity  eligible  for 
financing  in  the  contract  between  the 
supplier  and  the  importer  may  not 
exceed  that  quantity  approved  by  the 
P.L.  480  Operations  Division,  FAS. 
including  any  approved  contract 
tolerance. 

(d)  Contract  disputes.  Contracts 
between  suppliers  and  importers  should 
stipulate  the  responsibility  of  each  party 
for  payment  of  any  costs  not  eligible  for 
financing  by  CCC.  Ouestions  as  to 
payment  of  ineligible  costs  should  be 
resolved  between  the  contracting 
parties. 

(e)  Special  contracting  provisions. 
The  general  provisions  for  contracting 
set  forth  in  this  section  are 
supplemented  by  special  contracting 
provisions  in  Appendix  A  applicable  to 
individual  commodities.  Each  purchase 
authorization,  unless  otherwise 
provided,  is  subject  to  the  special 
provisions  of  Appendix  A  for  the 
specific  commodity  named  in  the 
purchase  authorization  as  though  such 
special  provisions  were  fully  set  forth  in 
the  purchase  authorization.  Each 
contract  entered  into  for  financing  under 
these  regulations  is  deemed  to  include 
all  terms  and  conditions  required  by  the 
regulations  in  this  subpart. 

(f)  Export  Trade  Act  (Webb-Pomerene 
Law).  A  supplier  who  is  a  member  of  a 
Webb-Pomerene  association  and  who 
enters  into  contracts  with  importers  as  a 
member  of  such  an  association  shall  so 
indicate  in  a  statement  on,  or  attached 
to,  the  copy  of  the  supplier's  detailed 
invoice  referred  to  in  S  17.18(c)(2). 

(g)  Shipment  before  letter  of  credit.  If 
the  supplier  of  the  commodity  permits 
shipment,  or  the  supplier  of  ocean 
transportation  accepts  the  commodity, 
before  receipt  of  an  acceptable  letter  of 
credit  from  a  bank,  the  supplier  takes 
such  action  at  its  own  risk.  This  action 
in  itself  does  not  affect  eligibility  for 
CCC  financing  provided  acceptable 
documentation  is  presented  within  the 
time  limitations  prescribed  in  the 
regulations  in  this  subpart. 
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S  17.7    ElgMMy  of  wuppBtn  and  — Wng 


(a)  Suppliers  of  ocean  transportation 
(requirements).  The  supplier  must  be 
engaged  in  the  business  of  furnishing 
ocean  transportation  from  the  United 
States  and  must  have  a  person,  principal 
or  agent,  on  whom  service  of  judicial 
process  may  be  had  in  the  United  States. 

(b)  Commodity  suppliers 
(requirements).  (1)  The  commodity 
supplier  must  be  engaged  in  the 
business  of  selling  agricultural 
commodities  for  export  from  the  United 
States. 

(2)  The  commodity  supplier  must 
maintain  a  bona  Hde  business  office  in 
the  United  States,  and  shall  have  a 
person,  principal  or  agent,  on  whom 
service  of  judicial  process  may  be  had  in 
the  United  States. 

(3)  A  legal  entity  which  is  more  than 
50  percent  o%vned  by  a  foreign 
government,  or  which  is  controlled  by  a 
foreign  government,  may  not  act  as  a 
commodity  supplier. 

(c)  Commodity  suppliers  (approval). 
(1)  Commodity  suppliers  must  be 
approved  by  USDA  as  eligible  under  the 
Pub.  L  480.  Title  I  program  in  order  for 
their  contracts  to  be  eligible  for  CCC 
financing. 

(2)  Persons  who  wish  to  participate  as 
commodity  suppliers  may  be  required  to 
submit  the  following  information  to 
USDA,  which  will  determine  their 
eligibility: 

(i)  A  current  financial  statement  of  the 
person  as  evidence  of  financial 
responsibility. 

(ii)  A  statement  containing  general 
background  information  about  the 
person,  with  particular  reference  to 
experience  as  an  exporter  of  U.S. 
agricultural  commodities,  and  any  other 
information  requested  relating  to 
whether  the  person  is  a  responsible 
person  and  able  to  perform  its 
obligations  under  this  subpart  and  the 
purchase  authorization. 

(3)  A  commodity  supplier's  sales  will 
not  be  approved  unless  the  supplier  has 
submitted  a  statement  listing  name, 
address  and  chief  executive  officers  of 
all  legal  entities,  foreign  and  domestic, 
which  the  supplier  owns  or  controls  and 
similar  information  for  all  legal  entities 
which  own  or  control  the  supplier  and 
for  all  legal  entities  which  are  owned  or 
controlled  by  any  legal  entity  which 
owns  or  controls  the  supplier. 

(i)  The  term  "chief  executive  officers" 
includes: 

(A)  The  president,  or  if  no  president, 
the  chairman  of  the  board  of  directors, 
and 

(B)  The  vice  president,  but  in  cases  of 
multiple  vice  presidents  only  the 


principal  vice  president,  and  then  only  if 
one  is  so  designated,  and 

(C)  Any  other  person  who  is 
designated  as,  or  who  acts  in  the 
capacity  of,  a  chief  executive  officer. 

(ii)  If  a  person  has  been  approved  as 
an  eligible  supplier,  the  statement 
required  in  (b)(3)  of  this  section  must  be 
kept  current;  that  is,  all  changes  must  be 
reported  within  three  months  after  they 
have  occurred.  If  an  approved  supplier 
does  not  keep  this  statement  current, 
USDA  may  disapprove  the  supplier's 
sales. 

(iii)  A  statement  filed  by  a  subsidiary 
is  considered  complete  as  to  the  legal 
entities  which  it  owns  or  controls  and 
any  other  legal  entities  owned  or 
controlled  by  the  parent  (including  the 
chief  executive  officers  for  all  such 
companies)  if  the  subsidiary  certifies 
thereon  that  such  information  has  been 
furnished  to  USDA  in  a  separate 
statement  filed  by  the  parent. 

(4)  The  supplier  shall  submit  the 
information  required  in  this  section  to 
the  appropriate  office  hsted  below: 

(i)  For  all  commodities  except  tobacco 
and  cotton,  to  the  Director,  P.L.  460 
Operations  Division,  FAS,  USDA. 
Washington.  D.C.  20250. 

(ii)  For  tobacco,  to  the  Director. 
Tobacco  and  Peanuts  Division.  ASCS. 
USDA,  P.O.  Box  2415,  Washington.  DC. 
20013. 

(iii)  For  cotton,  to  the  Director.  Kansas 
City  ASCS  Commodity  Office.  USDA. 
P.O.  Box  8510.  Kansas  City.  Missouri 
64114. 

(5)  The  General  Sales  Manager,  FAS, 
is  responsible  for  approval  of  suppliers 
of  all  commodities  except  tobacco  and 
cotton.  The  Administrator,  ASCS,  is 
responsible  for  approval  of  suppliers  of 
tobacco  and  cotton. 

(6)  USDA  may  permit  a  person  to  act 
as  a  commodity  supplier  only  on 
submission  of  acceptable  performance 
security  in  the  form  of  a  letter  of  credit 
which  will  assure  that  the  person  and 
the  person's  selling  agents  will  perform 
the  obligations  required  under  this 
subpart  and  the  purchase  authorization. 

(c)  Selling  agents  (requirements).  If,  at 
the  time  the  commodity  supplier  reports 
the  sale  for  price  approval,  it  is 
determined  that  an  agent  employed  or 
engaged  by  a  commodity  supplier  to 
obtain  a  contract  is  not  a  selling  agent 
as  defined  in  S  17.2(c).  the  sale  will  not 
be  eligible  for  financing.  (See  §  17.8(c) 
regarding  commissions  to  selling  agents 
for  food  commodities.) 

(d)  Disapproval;  approval  under 
certain  conditions.  USDA  shall  notify 
promptly  a  prospective  supplier  or  a 
selling  agent  who  is  not  approved,  or 
who  is  approved  under  certain 
conditions  established  under  these 


regulations.  The  notification  will  state 
the  reasons  for  the  action  taken  or 
conditions  established.  The  prospective 
supplier  or  selling  agent  may  appeal  the 
action  to  a  designated  USDA  official 
and  submit  further  information,  orally  or 
in  writing,  bearing  on  the  determination. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0551-0005) 

9  17.8    Faes,  discounts,  commisskNis, 
brand  namos. 

(a)  Consular  fees.  CCC  will  not 
finance  consular  fees  imposed  for  the 
issuance  or  legalization  of  consular 
invoices  or  certificates  in  connection 
with  the  importation  of  commodities 
into  a  foreign  country. 

(b)  Discounts.  If  a  contract  provides 
for  one  or  more  discounts  (including  but 
not  limited  to  trade  or  quantity 
discounts  and  discounts  for  prompt 
payment)  whether  expressed  as  such  or 
as  "commissions"  to  the  importer,  only 
the  invoice  amount  after  discount 
(supplier's  contracted  price  less  all 
discounts)  is  eligible  for  financing. 

(c)  Commissions.  (1)  (i)  For  non-food 
commodities,  a  commission  to  a  selling 
agent  as  defined  in  S  17.2(c).  employed 
or  engaged  by  the  supplier  to  obtain  a 
contract,  is  eligible  for  financing  to  the 
extent  that  such  commission  is  included 
in  the  contract  price,  except  as  stated  in 
this  paragraph. 

(ii)  For  food  commodities,  a 
commission,  fee  or  other  payment  to  a 
selling  agent  as  defined  in  S  17.2(c), 
employed  or  engaged  by  the  supplier  to 
obtain  a  contract,  is  prohibited. 

(A)  Any  act  by  a  person  on  behalf  of  a 
commodity  supplier,  which  would 
influence  or  tend  to  influence  a  buyer  to 
award  a  contract  to  the  supplier,  or 
which  may  result  in  the  supplier's 
having  a  competitive  advantage  in 
relation  to  other  potential  suppliers, 
constitutes  an  act  "to  obtain  a  contract." 
Furthermore,  any  act  by  a  person  on 
behalf  of  a  commodity  supplier  to 
influence  USDA  to  approve  a  contract 
for  financing  constitutes  an  act  "to 
obtain  a  contract." 

(B)  Services  on  behalf  of  a  supplier 
which  are  purely  ministerial  in  nature 
and  do  not  require  the  exercise  of 
personal  influence,  judgment,  or 
discretion,  such  as  attending  bid 
openings  or  presenting  offers  at  bid 
openings,  would  not  in  themselves  be 
considered  acts  "to  obtain  a  contract." 

(C)  Services  to  implement  a  contract 
after  it  has  been  entered  into  by  the 
parties  thereto,  such  as  handling 
documentation  problems  or  contract 
disputes,  would  not  constitute  acts  "to 
obtain  a  contract." 


Federal  Register  /  Vol.  51.  No.  250  /  Wednesday.  December  31.  1986  /  Rules  and  Regulations    47415 


(D)  Payments  of  any  kind  to  a  person 
who  has  acted  as  a  selling  agent  to 
obtain  a  contract,  including  payments 
for  services  that  may  be  performed  in 
connection  with  such  contract  which  in 
themselves  are  not  services  to  obtain  a 
contract,  are  prohibited. 

(2)  A  commission  paid  or  to  be  paid  to 
any  agency,  including  a  corporation, 
owned  or  controlled  by  the  participant 
or  the  government  of  the  destination 
country  is  not  eligible  for  financing. 

(3)  A  commission  paid  or  to  be  paid  to 
any  agent,  broker  or  other 
representative  of  the  participant  or  the 
importer  is  not  eligible  for  financing. 
This  limitation  applies  to  ocean 
transportation  brokerage  commissions 
which  exceed  2Vi  percent  of  the  freight 
financed. 

(4)  For  ocean  transportation,  in 
addition  to  this  paragraph,  see  also 
S  17.14(i)(8). 

(5)  If  a  commission  is  paid  in  violation 
of  paragraph  (c)  (2)  or  (3)  of  this  section, 
CCC  may  demand  dollar  refund  of  the 
entire  amount  financed  by  CCC  under 
the  contract. 

(6)  The  supplier  should  be  aware  of 
S  17.12  regarding  reports  required  on 
certain  commissions  paid. 

(d)  Brand  names.  Brand  names  are  not 
required  to  be  shown  on  packaged 
conunodities.  If.  however,  a  brand  name 
is  used,  it  must  be  a  bona  fide  U.S. 
brand.  The  container  or  attached  label 
must  show  the  name  and  U.S.  business 
address  of  the  supplier  or  the 
manufacturer.  Any  reference  on  the 
container  or  attached  label  to  foreign 
addresses  of  suppliers  or  foreign  brand 
names  is  prohibited  and  will  make  the 
sale  ineligible  for  financing.  If  the 
markings  on  the  shipping  container 
include  a  brand  name,  such  brand  name 
must  be  identical  with  the  brand  name 
on  the  unit  container. 

917.9  Notlca  of  sal*  rocoduras  (tobacco 
and  cotton). 

The  notice  of  sale  procedures  for 
tobacco  and  cotton  are  contained  in 
Appendix  A  of  the  regulations  and  the 
purchase  authorization. 

917.10  Nottca  of  sal*  procwlurM 
(commodMM  ottwr  than  tobacco  and 
cotton). 

(a)  Submission  of  notice  of  sale.  The 
supplier  shall,  immediately  upon  making 
a  firm  sale,  telephone  a  notice  of  sale  to 
P.L.  480  Operations  Division.  FAS.  (202) 
447-5780. 

(1)  A  sale  is  considered  firm  under  the 
regulations  when  the  supplier  has  been 
notified  by  the  importer  of  an  award, 
even  though  the  contract  is  conditioned 
on  approval  by  FAS  of  the  price;  the 
supplier  the  selling  agent,  if  any; 


conformance  of  the  sale  to  the 
provisions  of  the  purchase 
authorization;  and  responsiveness  of  the 
offer  to  the  IFB  terms. 

(2)  The  supplier  shall  not  Mrithhold  the 
notice  of  sale  because  of  the  existence 
of  contract  provisions  which  make  a 
contract  conditional  on  the  occurrence 
of  certain  events,  i.e.,  on  approval  of  the 
price  by  FAS.  on  the  receipt  of 
acceptable  letter(s)  of  credit,  or  receipt 
of  delivery  instructions. 

(3)  Each  notice  of  sale  shall  cover  only 
a  single  sale  contract.  If  a  sale  is  made 
under  two  or  more  purchase 
authorizations,  separate  notices  of  sale 
shall  be  submitted  for  each  purchase 
authorization. 

(4)  If  the  supplier  fails  to  furnish  a 
notice  of  sale  within  5  calendar  days 
after  the  date  of  sale.  CCC  has  the  right 
to  refuse  to  finance  the  sale. 

(5)  The  following  information  must  be 
included  in  the  notice  of  sale.  (Contracts 
containing  options  for  the  items  listed  in 
this  paragraph  (a)(5)  are  acceptable  only 
as  provided  in  paragraph  (a)(5)(vii)  or 
the  purchase  authorization.) 

(i)  Purchase  authorization  number. 

(ii)  Name  and  address  of  supplier. 

(iii)  Date  and  time  of  sale.  (See 
S  17.11(b)(2).) 

(iv)  Countiy  to  which  export  is  to  be 
made  (destination). 

(v)  Name  of  importer. 

(vi)  Contract  quantity  expressed  in  the 
contract  unit  and  in  the  quantity  unit  in 
which  the  commodity  normally  trades. 

(vii)  Contract  tolerance,  if  any, 
expressed  in  percentage,  but  not  in 
excess  of  5  percent  more  or  less.  This 
tolerance  must  be  at  buyer's  option  and 
must  include  any  loading  tolerance.  If 
the  contract  does  not  provide  a 
tolerance,  show  "No  tolerance." 

(viii)  Price  per  contract  unit  and  per 
quantity  unit  in  which  the  commodity 
normally  trades. 

(ix)  Coast  or  port  of  export  (e.g..  East 
coast.  West  coast.  Gulf  coast.  Great 
Lakes  port)  or  Canadian  transshipment 
point  in  the  case  of  bulk  grain. 

(x)  Delivery  period  specified  in  the 
contract. 

(xi)  Delivery  terms  (f.o.b.,  f.a.s.,  etc.). 

(xii)  Complete  commodity  description. 

(xiii)  Complete  packaging  description 
and  packaging  material  specifications  if 
export  is  other  than  in  bulk. 

(xiv)  Supplier's  contract  number,  sale 
number,  or  order  number,  if  any. 

(xv)  Name  and  address  of  selling 
agent  (supplier's  agent)  if  any.  If  none, 
show  "None." 

(xvi)  Import  license  number  wfien 
required  by  the  purchase  authorization, 
(xvii)  Any  other  terms  of  the  contract 
between  the  supplier  and  importer  not 
specifically  provided  for  in  this 


paragraph  (a)(5)  which  would  affect  the 
delivery  of  the  commodity  to  be 
exported. 

(xviii)  Any  additional  information 
requested  by  the  purchase  authorization. 

(b)  Sale  approval. 

(1)  P.L  480  Operations  Division.  FAS. 
will  notify  the  supplier  by  telephone  as 
to  whether  it  has  been  determined  on 
the  basis  of  the  information  submitted  in 
the  notice  of  sale: 

(i)  That  the  price  is  approved  for 
financing; 

(ii)  That  the  supplier  and  the  selling 
agent,  if  any,  are  approved  under  the 
program; 

(iii)  That  the  sale  conforms  to  the 
provisions  of  the  purchase 
authorization;  and 

(iv)  That  the  offer  is  responsive  to  the 
terms  of  the  IFB. 

(2)  The  supplier  shall  prepare  Form 
FAS-359  (or  CCC-359).  "Declaration  of 
Sale,"  and  shall  mail  or  othermse 
deliver  it  to  Pi.  480  Operations 
Division.  FAS,  promptly  as  soon  as  FAS 
has  provided  the  CCC  Registration 
Number  to  the  supplier. 

(3)  The  supplier  shall  enter  on  the 
Declaration  of  Sale  form  the  same 
information  as  provided  in  paragraph 
(a)(5)  above.  Each  Declaration  of  Sale 
form  covers  only  a  single  sale  contract 
The  supplier  shall  submit  the 
Declaration  of  Sale  form  in  an  original 
and  4  copies,  and  it  must  be  signed  by 
the  supplier  or  the  supplier's  authorized 
representative. 

(4)  USDA  will  return  two  copies  of  the 
Declaration  of  Sale  form  to  the  supplier, 
signed  for  the  General  Sales  Manager  by 
an  authorized  official,  confirming  the 
telephonic  approval  given  as  provided  in 
paragraph  {b)(l)  above. 

(5)  Declaration  of  Sale  forms  are 
available  from  P.L  480  Operations 
Division.  FAS.  USDA.  Washington,  D.C. 
20250.  Telephone  (202)  447-5780. 

(c)  Sale  disapproval  (1)  P.L  480 
Operations  Division.  FAS,  will  notify  the 
supplier  by  telephone  and  telegraph 
when  a  sale  is  disapproved  for 
financing.  The  related  contract  between 
the  supplier  and  importer  shall,  for 
purposes  of  financing,  be  considered 
null  and  void. 

(2)  On  receipt  of  a  notice  of 
disapproval  the  supplier  shall  promptly 
notify  the  importer. 

(d)  Contract  delivery  period.  Price 
approval  is  limited  to  exports  made 
during  the  delivery  period  stated  in  the 
notice  of  sale  or  any  amendment  thereto 
submitted  to  P.L  480  Operations 
Division,  FAS,  even  though  the  purchase 
authorization  may  authorize  a  final 
delivery  date  later  than  that  stated  in 
the  sale.  If  the  supplier  cannot  complete 


47416    Federal  Register  /  Vol.  51.  No.  250  /  Wednesday.  December  31.  1986  /  Rules  and  Regulations 


delivery  on  or  before  the  terminal 
delivery  date  of  the  contract  delivery 
period,  the  supplier  shall  submit  a  notice 
of  contract  amendment  as  provided  in 
paragraph  (e]  of  this  section.  If  the 
supplier  fails  to  comply,  S  17.17(d)  of  the 
regulations  shall  apply. 

(e)  Contract  amendments.  (1)  The 
supplier  shall  submit  a  notice  of  each 
contract  amendment  to  the  Director,  P.L 
480  Operations  Division,  FAS/EC,  by 
telephone  or  telegraph  immediately  after 
the  amendment  to  the  contract  is  made. 
This  includes  not  only  any  change  in  the 
contract  delivery  period  or  any  other 
terms  and  conditions  of  the  contract  as 
provided  in  the  information  given  in  the 
original  notice  of  sale  or  any 
amendment  thereto,  but  also  any  change 
in  any  other  terms  and  conditions  of  the 
contract. 

(2)  If  a  notice  of  an  amendment  is 
made  by  telephone,  the  supplier  shall 
connrm  immediately  in  writing  (by 
telegraph). 

(3)  The  supplier  shall  include  only 
amended  items  pertaining  to  a  single 
sale  in  one  amendment  notice. 

(4)  The  notice  of  contract  amendment 
must  contain  the  following: 

(i)  A  request  that  USDA  approve  an 
amendment  to  the  specifically  identified 
sale  contract  between  the  Government 
of  (country)  and  (commodity  supplier). 

(ii)  A  statement  of  what  the 
amendment  consists  of  (as,  extension  of 
delivery  period  through  (date))  and  a 
detailed  explanation  of  the  reasons  for 
the  amendment. 

(iii)  A  statement  that  the  contract 
amendment  has  been  agreed  to  by  both 
buyer  and  seller. 

(5)  Any  amendment  to  a  contract  for 
which  FAS  has  given  price  approval 
subjects  the  terms  of  the  contract,  as 
amended,  to  reexamination  by  FAS  for 
the  purpose  of  Hnancing  under  Pub.  L 
480. 

(6)  P.L.  480  Operations  Division,  FAS. 
will  notify  the  supplier  by  telegraph  and 
telephone  as  to  whether  the  amendment 
is  approved  or  disapproved. 

(7)  Any  amendment  must  be 
consistent  with  the  provisions  of  the 
purchase  authorization  and  the 
regulations  and  must  otherwise  be 
acceptable  to  P.L  460  Operations 
Division,  FAS. 

(8)  The  supplier  shall  furnish  a  copy  of 
the  USDA  telegraphic  approval  of  the 
amendment  with  other  documentation 
submitted  to  obtain  payment. 

(9)  If  the  supplier  fails  to  furnish 
notice  of  a  contract  amendment  to  P.L 
480  Operations  Division.  FAS,  within  5 
calendar  days  after  the  date  of  such 
amendment,  CCC  has  the  right  to  refuse 
to  fmance  the  sale  or  to  flnance  such 
portion  of  the  contract  price  or  contract 


quantity  as  it  may  determine  to  be  in  the 
interest  of  the  U.S.  Government. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0551-0005) 

9  17.1 1    ConwnodHy  price  provteions. 

(a)  USDA  price  approve/.  In  order  for 
a  sale  to  be  eligible  for  CCC  financing, 
the  conmiodity  price  must  be  approved 
by  USDA.  (See  SS  17.9  and  17.10). 

(b)  Maximum  price.  (1)  The  supplier's 
sales  price  may  not  exceed  the 
prevailing  range  of  export  market  prices 
as  applied  to  the  terms  of  sale  at  the 
time  of  sale,  as  determined  by  USDA. 

(2)  The  "time  of  sale,"  unless 
otherwise  defined  for  specific 
commodities  in  Appendix  A  of  this 
subpart  or  the  purchase  authorization, 
means 

(i)  For  commodities  purchased  under 
an  Invitation  for  Bids,  the  date  and  time 
specified  in  the  IFB  for  submission  of 
offers;  or 

(ii)  For  all  other  commodities,  the  date 
as  of  which  the  sales  price  is  estabhshed 
in  or  under  the  contract  between  the 
importer  and  the  suppler. 

(iii)  For  contract  amendments  for  all 
commodities,  the  "time  of  sale"  means 
the  date  of  any  amendment  if  the 
amendment  in  any  manner  affects  the 
sale  price  as  determined  by  USDA. 

(3)  If  USDA  is  unable  to  ascertain  the 
prevailing  range  of  export  market  prices 
for  a  specific  commodity,  USDA  will 
determine  a  maximum  export  market 
price,  representing  the  top  of  the  range 
of  export  market  prices,  for  the 
commodity  at  the  time  of  sale  for  the 
time  and  place  of  delivery  provided  for 
in  the  contract.  In  so  determining  a 
maximum  export  market  price  USDA 
will  use,  as  needed,  available  domestic 
or  export  market  information  for  the 
same  or  other  quality  descriptions, 
packagings,  locations,  and  dates:  will 
apply  appropriate  market  differentials 
and  other  factors  as  would  be  reflected 
in  the  export  market  price  at  the  time  of 
sale  for  the  time  and  place  of  delivery; 
and  will  take  into  account  CCC  export 
sale  prices  when  appropriate. 

(4)  When  the  purchase  authorization 
provides  for  a  maximum  price, 
expressed  in  dollars  and  cents  or 
computed  on  a  stated  basis,  the 
supplier's  sales  price  may  not  exceed 
this  maximum  price. 

(c)  Refund  of  excess  price.  If  the  sale 
has  been  financed  and  the  sales  price  is 
determined  to  exceed  the  maximum 
price  permissible  under  this  section,  the 
supplier  shall  refund  the  amount  of  the 
excess  in  accordance  with  S  17.17(d). 

§  17.12    Reports  required  from  suppliers  of 
commodltiee  snd  ocean  transportatloa 

(a)  General.  Suppliers  of — 


(1)  Agricultural  commodities  financed 
under  the  Act  and 

(2)  Vessels  on  which  such 
commodities  are  transported,  if  ocean 
freight  or  ocean  freight  differential  is 
financed  by  CCC  with  respect  thereto, 
shall  report  to  the  General  Sales 
Manager  any  commission,  fee  or  other 
compensation  of  any  kind  (hereinafter 
referred  to  as  "payment")  which,  in 
connection  with  the  supplying  of  such 
commodities  or  vessels,  is  paid  or  to  be 
paid  by  the  supplier  to  any  agent, 
broker,  or  other  representative  of  the 
importer  or  importing  country,  including 
a  corporation  owned  or  controlled  by 
the  importer  or  importing  country,  to 
which  the  supplier  furnishes  such 
commodities  or  vessels. 

(b)  Compensation.  The  term  "other 
compensation  of  any  kind"  in  paragraph 
(a)  of  this  section  means  anything  given 
in  return  for  any  consideration,  services, 
or  benefits  received  or  to  be  received  by 
the  supplier  in  connection  with  the 
supplying  of  commodities  or  vessels 
financed  under  the  Act. 

(c)  Reporting.  The  supplier  shall 
report  in  writing  as  soon  as  the  supplier 
knows  that  a  payment  as  described  in 
paragraph  (a)  of  this  section  is  made  or 
to  be  made.  Reports  must  be  submitted 
to  the  General  Sales  Manager,  Room 
4073-S,  Foreign  Agricultural  Service. 
Export  Credits,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 

(d)  Information  to  report.  The  supplier 
shall  include  in  the  report  the  following 
information  with  respect  to  each 
payment  reported  under  paragraph  (a)  of 
this  section: 

(1)  The  name  and  address  of  the 
person  to  whom  the  payment  was  made 
or  is  to  be  made,  and  the  person's 
relationship  to  the  importer  or  importing 
country. 

(2)  The  date  payment  was  made  or  the 
approximate  date  when  payment  is  to 
be  made,  and  the  amount  or  the 
approximate  amount  of  payment. 

(3)  An  explanation  of  the  transaction 
in  connection  with  which  the  payment 
was  made  or  is  to  be  made. 

(4)  The  number(s)  of  the  purchase 
authorization(s)  providing  for  the 
financing  under  the  Act  of  the  sale  of 
agricultural  commodities  to  the  importer 
or  importing  country  to  whose  agent, 
broker  or  other  representative  the 
payment  was  made  or  is  to  l>e  made. 

(e)  Knowledge  imputed.  Knowledge  of 
any  fact  material  to  obligations  under 
this  section  shall  be  imputed  to  the 
supplier  if  the  supplier  should 
reasonably  have  known  that  such  fact 
existed. 

(f)  Information  available  for  public 
inspection.  The  information  in  reports 
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filed  hereunder  will  be  available  for 
public  inspection  by  contacting  the 
General  Sales  Manager,  FAS.  USDA,  at 
the  address  given  in  paragraph  (c)  of 
this  section. 

(g)  Failure  to  file  a  report  or  filing  a 
false  report.  Failure  to  file  a  required 
report  or  the  filing  of  a  false  report 
hereunder  constitutes  a  cause  for 
debarment  pursuant  to  7  CFR  1407.5(c). 
Whenever  the  GSM  believes,  or  has 
reason  to  believe,  that  a  supplier  has 
failed  to  file  a  report  as  required  by  this 
section  or  has  filed  a  false  report 
thereunder,  the  GSM  is  authorized  to 
institute  suspension  or  debarment 
proceedings  against  the  supplier  in 
accordance  with  the  provisions  of  7  CFR 
Part  1407. 

(h)  Debarment.  If  a  final 
determination  has  been  made  under  7 
CFR  Part  1407  that  a  suppher  has  failed 
to  file  a  report  as  required  by  this 
section  or  has  filed  a  false  report 
thereunder,  the  supplier  shall  be 
debarred,  for  a  period  of  five  years  fium 
the  date  of  such  final  determination, 
from  furnishing— directly  or  indirectly— 
commodities  financed  under  the  Act  or 
vessels  on  which  such  commodities  are 
to  be  ti-ansported  if  ocean  freight  or 
ocean  frei^t  differential  is  to  be 
financed  by  CCC  with  respect  thereto. 
Such  supplier  may  also  be  debarred  (in 
accordance  with  7  CFR  Part  1407)  from 
participating  in  other  programs 
administered  or  financed  by  CCC. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0551-0005) 

917.13    Refund  to  CCC  by  the  participant 
for  failure  to  comply. 

The  participant  shall  pay  in  U.S. 
dollars  promptiy  to  CCC  on  demand  by 
the  General  Sales  Manager  the  entire 
amount  financed  by  CCC  (or  such  lesser 
amount  as  the  GSM  may  demand) 
whenever  the  GSM  determines  that  the 
participant  has  failed  to  comply  with 
any  agreement  or  commitment  made  by 
the  participant  in  connection  with  the 
transaction  financed. 

5.  The  terms  "Office  of  the  General 
Sales  Manager"  and  "OGSM"  are 
changed  to  read  "Foreign  Agricultural 
Service"  and  "FAS"  respectively, 
wherever  they  appear  in  Part  17  and  its 
Appendices  A  and  B. 

6.  The  terms  "Ocean  Transportation 
Division"  and  "Program  Operations 
Division"  are  changed  to  read  "P.L  480 
Operations  Division"  wherever  they 
appear  in  Part  17  and  its  Appendices  A 
andB. 

7.  In  newly  redesignated  §  17.14.  the 
first  sentence  of  paragraph  (a)(1)  is 
revised  to  read  as  follows:  "This  section 


applies  to  the  financing  of  ocean  freight 
or  ocean  freight  differential." 

8.  The  address  of  the  Director.  ASCS 
Commodity  Office.  U.S.  Department  of 
Agriculture,  is  changed  fit)m  "Wirth 
Building,  120  Marais  Sb^et.  New 
Orleans,  U.  70112"  to  "P.O.  Box  8510. 
Kansas  City.  Missouri  84114"  in  newly 
redesignated  { 17.14.  paragraph  (b)(1): 
and  in  Appendix  A.  Sections  (W)(l)  and 
(10).  and  Sections  (V)(l)  and  (10). 

9.  In  Appendix  A.  Section  (V)(6). 
"New  Orleans,  La.  70112"  is  revised  to 
read  "P.O.  Box  85ia  Kansas  City. 
Missouri  64114." 

10.  In  Appendix  A,  Section  (V)(10), 
and  (W)(10),  the  reference  "Attention: 
CO-6-JPD"  is  removed. 

11.  ITie  term  "New  Orleans  ASCS 
Commodity  Office"  is  changed  to  read 
"Kansas  City  ASCS  Commodity  Office" 
in  newly  redesignated  S  17.14, 
paragraphs  (c)(1).  (h)(i),  (j)(3)(ii),  (j)(4), 
and  (j)(6);  and  in  Appendix  A,  Sections 
(V)(3)(c).  (V)(5)  and  (V)(9)(b).  and 
Sections  (W)(3)(c),  (W){5)  and  (W)(9)(b). 

12.  In  newly  redesignated  9  17.14, 
para^aph  {d)(4)  is  amended  by 
changing  "9  17.9(1)"  to  "9  17.14(1)." 

13.  In  newly  redesignated  9  17.14,  the 
fourth  sentence  of  paragraph  (j)(l)  is 
removed. 

14.  In  newly  redesignated  9  17.14. 
paragraph  (icK6)  is  amended  by  changing 
"1 17.1S(dM2)"  to  "§  17.18(d)(2)." 

15.  In  newly  redesignated  9  17.14. 
paragraph  (k)(6)  is  revised  to  read  as 
follows: 

917.14    Ocean  transportatien. 
•        ♦        •        •        * 

(8)  When  the  General  Sales  Manager 
determines  that  a  force  majeure  has 
occurred,  as  specified  in  paragraph 
(k)(7)  of  tiiis  section,  not  to  exceed  90 
percent  of  the  ocean  fi^ight  or  ocean 
freight  differential,  as  appropriate,  shall 
be  eligible  for  reimbursement  by  CCC. 
Any  despatch  shall  be  divided  in 
proportion  to  the  ocean  freight  or  ocean 
freight  differential,  as  appropriate, 
financed  respectively  by  the  participant 
and  CCC.  and  CCC's  portion  thereof 
shall  be  deducted  in  determining 
amounts  to  be  reimbursed  by  CCC.  The 
10  percent  balance  of  ocean  freight  or 
ocean  freight  differential  shall  not  be 
eligible  for  financing. 
***** 

16.  In  newly  redesignated  9  17.14. 
paragraph  (k)(9)  is  amended  by  changing 
••(k)(8)(i)"  to  read  "(k)(8)." 

17.  In  newly  redesignated  9  17.15. 
paragraph  (h)(4)  is  amended  by 
changing  "9  17.13"  to  "9  17.ia" 

18.  In  newly  redesignated  9  17.15. 
paragraph  (j)  is  amended  by  changing 


"9  17.r'  to  "9  17.11"  and  "|  17.1S(bK7)" 
to  "1 1720(b){7)." 

19.  In  newly  redesignated  9  17.16. 
paragraph  (a)  is  amended  by  changing 
the  heading  to  read  "(a)  General"  and 
changing  "9  17.13(c)"  to  read  "§  17.18  (c) 
and  (d)." 

20.  In  newly  redesignated  9  17.16. 
paragraph  (b)  is  removed  and  reserved. 

21.  In  newly  redesignated  9  17.17. 
paragraph  (d)  is  amended  by  changing 
"9  17.r'  to  "9  17.11." 

22.  In  newly  redesignated  i  17.18. 
paragraph  (b)(lKii)  is  revised  to  read  as 
follows: 

$17.18    Docimientatlon. 
*        •        •        •        * 

(1)  *  *  * 

(ii)  Documents  submitted  to  CCC  to 
obtain  reimbursement  under  a  purchase 
authorization  which  provides  fmancing 
for  ocean  freight,  or  ocean  freight 
differential. 
***** 

23.  In  newly  redesignated  9  17.18. 
paragraph  (d)(6)  is  amended  by 
changing  "|  17 J(m)"  to  "j  17.14(m)." 

24.  In  newly  designated  9  17.18, 
paragraph  (d)(7)  is  amended  by 
changing  "9  17.90)(1)"  to  "J  17.140)(1)." 

25.  In  newly  redesignated  i  17.19, 
paragraph  (a)  is  amended  by  changing 
"9  17.13"  to  "9  17.18." 

26.  In  newdy  redesignated  9  17.19, 
paragraph  (b)(2)  is  amended  by 
changing  "9  17.15(a)(7)"  to 

"9  17.20(a)(7)." 

27.  The  introductory  text  of  newly 
redesignated  9  17.20  is  amended  by 
changing  "99  17.10  and  17.14"  to 
"95  17.15  and  17.19." 

2a  In  newly  redesignated  9  17.20. 
paragraph  (a)(1)  is  amended  by  changing 
"9  17.13"  to  "17.18." 

29.  In  newly  redesignated  9  17.20, 
paragraph  (a)(6)  is  amended  by  changing 
"9  17.10(h)(3)"  to  "9  17.15(h)(3)." 

30.  In  newly  redesignated  9  17.20. 
paragraph  (a)(9)(ii)  is  amended  by 
changing  "9  17.12"  to  "9  17.17." 

31.  In  newly  redesignated  9  17.20. 
paragraph  (b)(4)  is  amended  by 
changing  "9  17.13(c)(4)"  to 

"9  17.18(c)(4)." 

32.  In  newly  redesignated  9  17.20. 
paragraph  (b)(7)  is  amended  by 
changing  "9  17.r'  to  "9  17.11." 

33.  In  newly  redesignated  9  17.20. 
paragrapl}  (b)(8)  is  amended  by 
changing  "9  17.9"  to  "9  17.14." 

34.  In  newly  redesignated  9  17.20. 
paragraph  (c)(1)  is  amended  by  changing 
"95  17.15(a)  and  17.15(b) "  to  "99  17.20(a) 
and  17.20(b)." 
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35.  In  newly  redesignated  S  17.20, 
paragraph  (c)(4)  is  amended  by  changing 
"§  17.10(j)"  to  "5  17.15{j)." 

36.  In  newly  redesignated  S  17.20, 
paragraph  (c)(6)  is  amended  by  changing 
"§5  17.3  and  17.5"  to  "55  17.3  and  17.4." 

37.  Newly  redesignated  5  17.21  is 
revised  to  read  as  follows: 

§17.21    ASCSOffiCM. 

Kansas  City  ASCS  Commodity  Office, 

U.S.  Department  of  Agriculture.  P.O. 

Box  8510,  Kansas  City,  Missouri  64114 
Fiscal  Division,  ASCS,  U.S.  Department 

of  Agriculture,  P.O.  Box  2415. 

Washington,  DC  20001 

38.  Newly  redesignated  5  17.22  is 
amended  by  revising  the  0MB  control 
number  statement  at  the  end  of  the 
section  to  read  as  follows: 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  0551-0005) 

39.  Newly  redesignated  5  17.23  is 
revised  to  read  as  follows: 

§17.23    Effective  date. 

The  regulations  in  this  subpart 
become  effective  as  to  Hnancing  of  the 
sale  and  exportation  of  commodities 
pursuant  to  purchase  authorizations 
issued  on  or  after  )anuary  30, 1987.  The 
financing  of  the  sale  and  exportation  of 
commodities  pursuant  to  purchase 
authorizations  issued  before  January  30, 
1987  continues  to  be  subject  to  the 
provisions  of  the  regulations  which  were 
applicable  before  fanuary  30, 1987 
unless  made  subject  to  the  regulations  in 


this  subpart  by  the  applicable  purchase 
authorization. 

40.  In  Appendix  A  the  following 
paragraphs  are  removed  and  reserved: 
(A)  (1),  (2)  and  (3);  (B)  (1).  (4)  and  (5);  (C) 
(1)  and  (2):  (D)  (1)  and  (2):  (E)  (1)  and  (2); 
(F)  (1)  and  (2):  (H)  (1).  (2)  and  (3):  (I)  (1) 
and  (2);  (I)  (1)  and  (2):  (K)  (1)  and  (2);  (L) 
(1)  and  (2);  (M)  (1)  and  (2);  (N)  (1)  and 
(2):  (O)  (1)  and  (2);  (P)  (1)  and  (2);  (Q)  (1) 
and  (2);  (R)  (1)  and  (2):  (S)  (1)  and  (2);  (T) 
(1)  and  (2);  and  (U)  (1)  and  (2). 

41.  In  Appendix  A,  paragraphs  (B)(2) 
and  (B)(7)  are  amended  by  changing 
"Form  CCC-362 "  to  "Form  CCC-359  or 
Form  FAS-359." 

42.  The  references  to  "Form  NOCO- 
467"  are  changed  to  "Form  KC-467"  in 
Appendix  A.  Sections  (V)(2)(a)  and 
(W](2)(a);  and  in  Appendix  B,  Sections 
(V)(7)  and  (W)(7). 

43.  In  Appendix  A,  the  references  to 
"5  17.7"  and  "5  17.7(a)"  are  changed  to 
"5  17.11(b)"  in  Sections  (V)(2) 
introductory  text.  (V)(2)(a)  and  (b). 
(W){2)  introductory  text,  and  (W)(2)(a) 
and  (b). 

44.  In  Appendix  A,  the  references  to 
"5  17.12(a)"  are  changed  to  "5  17.17(a)" 
in  Sections  (V)(3)(d)  and  (W)(3)(d). 

45.  In  Appendix  A,  the  references  to 
"5  17.12(b)"  are  changed  to  "5  17.17(b)" 
in  Sections  (V)(3)(e)  and  (W)(3)(e). 

46.  In  Appendix  A,  Sections  (V)(3)(a) 
and  (b)  and  (W)(3)(a)  and  (b)  are  revised 
to  read  as  follows: 

(a)  Contracts  basis  Form  A  Sample 
Classification  Memorandum  (USDA  Form 


CN-354)  or  Form  R  Classification 
Memorandum  (USDA  Form  CN-358.)  (Such 
Forms  are  hereinafter  referred  to 
respectively  as  Form  A,  or  Form  R 
Certificates.)  If  USDA  Form  A  or  Foim  R 
Certiricates  are  required  for  all  contract 
quality  factors,  i.e.,  grade,  staple,  micronaire, 
and  strength  (if  strength  is  required  in  the 
contract).  CCC  will  flnance  100%  of  the  f.a.s. 
invoice  value. 

(b)  Contracts  basis  foreign  arbitration.  For 
contracts  other  than  those  which  require 
USDA  Form  A  or  Fonn  R  for  all  contract 
quality  factors,  CCC  «vill  Finance  98%  of  the 
f.a.s.  invoice  value. 

47.  In  Appendix  A,  Section  (W)(6].  the 
reference  to  "New  Orleans.  La."  is 
changed  to  "Kansas  City,  Mo." 

48.  In  Appendix  B,  paragraphs 
(A)(1)(g)  and  (A)(2)(g).  (B)(7),  (C)(1)(g) 
and  (C)(2)(g),  (D)(7).  (E)(7).  (F)(1)(g)  and 
(F)(2)(g).  (H)(1)(g)  and  (H)(2)(g).  (I)(7). 
{I)(7),  (K)(l)(g)  and  (K)(2)(g),  (L)(7). 
(M)(7),  (N)(7),  (0)(7),  (P)(7).  (Q)(7).  (R)(7). 
(S)(7),  {T)(7)  and  (U)(7),  are  revised  to 
read  as  follows: 

One  copy  of  Form  CCC-359  or  Form  FAS- 
359.  'Declaration  of  Sale,'  signed  for  the 
General  Sales  Manager,  by  which  the 
supplier  was  notified  that  the  sale  was 
approved  for  Tmancing. 

Signed  at  Washington,  D.C.  on  Dec.  11. 
1986. 

William  L.  Davis, 

Acting  General  Sales  Manager,  Foreign 
Agricultural  Service. 
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45891.46662 

76 44fi0« 

97 

45891 

1 

45912 

2 
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Ch.  2 

46052 

Ch.  17 

44296 

204 

43200 

215 

43200 

222 

43354 

230 

43200 

232 „. 

25? 

.43209 

..43209,43354 

?S3  

43200 

301  

302 

303...._ 

304 

305 

306 

..44292,47353 
..44292,  47353 
.44292,47353 
-.44292,47353 
..44292,47353 
44292  47353 

307. 

313 

..44292,  47353 
..44292  47353 

314 

315 

316 

..44292,47353 
..44292,  47353 
..44292,47353 

319 _ 

-.44292.47353 
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44297 

1160 

...43926,  44297 

1165 

43926 

1181 

44297 

1220 

44297 

1312 

1313 
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.44492 
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.45348 
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50CFR 
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LIST  OF  PUBLIC  LAWS 

Note:  The  listing  of  public 
laws  enacted  during  the 
second  session  of  the  99th 
Congress  has  been 
completed. 

Last  listing:  November  20, 
1986. 

The  listing  will  be  resumed 
wfien  bills  are  enacted  into 
public  law  during  ttie  first 
session  of  the  100th  Congress 
wtiich  convenes  on  January  6, 
1987. 


I 


New  edition  now  available.... 


For  those  of  you  wtx)  must  keep  informed 
about  Prosidentlal  Proclamations  and 
Exacutl^te  Ordara,  tfiere  is  a  convenient 
referorce  source  that  will  make  researching 
these  documents  much  easier. 

An^angod  by  subject  matter,  tfiis  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  January  20, 1961, 
through  January  20,1985,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
tc  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1 96 1  - 1 985  period— along  with  any 
amerKJments— an  indrcation  of  its  current 
status,  and,  wtiere  applk»ble,  its  k)cation  in 
this  volume. 
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